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ACTION. 


Part |!.—Definitions. 


Before this case add :— 
See, now, Supreme Court of Judicature (Con- 
sulidation) Act, 1925 (c. 49), 8. 225. 


Add. Citation :—on appeal, sub nom. ROYAL 
AGRICULTURAL HALL ©o.v. ISLINGTON ASSESS- 
MENT COMMITTER, [1918] A. C. 525, H. L. 


Add. Annotation :—Consd. Bottomley vv. 
West Derby Assessment Committec, etc. 
(19381), 47 T. L. R. 468. 


Add. Annotation :—Refd. Dennerley v. Prest- 
wick U. D. C., [1930] 1 K. B. 334. 


Appeal from Divisional Court——On case stated 
by quarter sessions—-Derating appeal.|}—By 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 225, an action is defined 
as a civil proceeding begun by writ, ‘‘ or in 
such other manncr as may be prescribed by 
rules of Court.” By R.S. C., Ord. 58, r. 16, 
an appval from any order, whether final or 
interlocutory, in any matter not being an 
action, shall be brought within 14 days after 
perfecting :—Held: as an appeal from the 
decision of a Div. Ct., on a case stated by 
quarter sessions on an appeal from an assess- 
ment committee on a question of dcerating, 
is an appeal in a matter which is not an 
“action ’’ as above defined, the time for 
bringing the appeal is limited to 14 days.— 
BoTrroMLEY vv. WEST DERBY ASSESSMENT 
COMMITTEE, Mersey Docks & HARBOUR 
BoarRD v. West DERBY ASSESSMENT CoMm- 
MITYEER, BOTTOMLEY v. MmrRSEY Docks & 
HaRrsouR BOARD, BOTTOMLEY v. LIVERPOOL 
GRAIN STORAGE & TRanNsit Co., Urn., 
}19382) 1 K. B. 40; JOL L. J. K. B. 8; 
145 L. T. 502; 957. P. 186; 47 T. L. R. 468; 
29 L. G. R. 5763 (1926-31), 2 B. R. A. 846, 
% Aw: on appeal from S. C. sub nom. WEST 
DERBY REVENUE OFFICER v. LIVERPOOL 
GRAIN SroracGE & Transrr Co., Lrp., 
MErsEY Docks & HARBOUR BOARD v. WEST 
DERBY REVENUE OFFICER, WEST DERBY 
REVENUE OFFICER v. MERSEY Docks & 
Taree Boarp (1931), 47 T. L. R. 237, 
WC. 


Annotation -—Folld. Wilkinson (Taunton Revenue Officer) 
v. Sibley & Donovau (1931), 101 L. J. K. B. 26. 


18b. 


PART I. SECT. 1, SUB-SECT,. 1.—<A. 
12 i. Originating summons—Wh 
action.J~An originating summons taken 








—— -}-The appeal began with a 
preliminary objection by counsel for resps. 
that the appeal was out of time, because 
fourteen days’ notice had not been given. 
In the Mersey Docks cases (No. 18a, ante) 
that we have just concluded, we unfortunately 
spent two or three hours in considering 
whether the time was fourteen days or six 
weeks. The reasons for our decision will 
appear when at some later time we give the 
considered judgment in the Mersey Docks 
ease, but I have the authority of my brothers 
for stating that at present, for reasons which 
will appear in the Mersey Docks. judgment, 
the majority of the ct. is of opinion that the 


en is at ac 


J Bs 


29. 


30. 


31. 


35a. 


42. 


48a, 


64. 


eut pursuant to BR. 8. C., Ord. 55, vr. 4, 
tium ; & the time for a: 
from an order of the ct. on such a 


time, is fourteen days (Scrurron, L.J.).— 
WILKINSON (TAUNTON REVENUE OFFICER) v. 
SisLeY & DONOVAN, [1932] 1 K. B. 194; 
101 L. J. K. B. 26; 146 L. T. 1; 95 J. P. 
208; 29 L. G. R. 6383; 2B. R. A. 926, C. A. 


Add. Annotation :—Consd. R. v. L. C. C., 
Ex p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 

Add. Annotation :—Apprvd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Add. Annotations :—Apprvd. Craigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 
Refd. Farnworth v. Manchester Corpn., [1929] 
1K. B. 533. 


Add. Annotations :—Consd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 8 K. B. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 
Corpn., [1929] A. C. 344. 

Criminal prosecution —- Administration of 
Justice Act, 1920 (c. 81), s. 15.}—By above 
sect., ‘‘ where, for the purpose of disposing of 
any action or other matter which is being 
tried by a judge with a jury in any ct. in 
England or Wales, it is necessary to ascertain 
the law of any other country which is applic- 
able to the facts of the case, any question as 
to the effect of the evidence given with 
respect. to that law shall, instead of being 
submitted to the jury, be decided by the 
judge alone’’:—Held: the words ‘ any 
action or other matter ’’ include a criminal 
prosecution.—R. v. HAMMER, [1923] 2 K. bB. 
786; 92 L. J. K. B. 1045; 129 L. T. 479; 
87 J. P. 194; 39 T. L. R. 670; 68 Sol. Jo. 
120; 17 Cr. App. Rep. 142; 27 Cox, C. C. 
458, C. 0. A. 

(1) 


Add. Annotation :—As to 

Debtor, [1929] 2 Ch. 146. 

Add. Annotation :—Dbtd. Re Thomson’s 
Teaeese Trusts, Thomson vt. Bruty, [1920] 
1 Ch. 508. 

Summons—Real Property Limitation Act, 
1833 (c. 27).)—A summons by a _ second 
migee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds & 
is not an “‘ action or suit "’ for the recovery of 
‘‘ interest in respect of money charged upon 
or payable out of land” within sect. 42 
of the above Act.—He THOMSON’s MORTGAGE 
TrausTs, THOMSON v. Brory, {1920} 1 Ch. 
508; 89 L. J. Ch. 213; 123 L. T. 1388; 64 
Sol. Jo. 375. 


Add. Annotation :-—Refd. Thomson’s Mort- 
gage Trusts, Thomson v. Bruty, [1920] 1 Ch. 
08. 


Apld. Re 


summogs is not Umited to twenty-one 
rag SEPT tesa ae oP A.di,, {1919] j 
Ii ry 430.— IR, 


Cases 64a—104, 


64a. Summons—Real Property 


71. 


74. 


82. 


87. 


89. 


90. 


90a. 


PART I. SECT. 1, SUB-SECT. 5. 


ga. iction-——Claim for damages & in- 
junction—Transfer of Land Act, 1893 


Limitation Act, 
1833 (c. 27).]|—Re THomson’s MORTGAGE 
TRUSTS, THOMSON v. Bruty, No. 48a, ante. 


Add. Annotation :—Consd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 


Add. Annotation :—-Consd. Re Keystone 
Knitting Mills Trade Mk., [1929) 1 Ch. 92. 


Add. Annotations :—Consd. Re Jauncey, 
Bird v. Arnold, [1926] Ch. 471. Refd. 
Dennerley v. Prestwich U. D. C. [1930] 1 
K. B. 334 ; Weld v. Petre, [1929] 1 Ch. 33.° 


Annotations :—Consd. Robinson v. R., [1921] 
3 K.B.183. Refd. Chester v. Bateson, [1920] 
1 K. B. 829; R. v. Hammer, [1923] 2 K. B. 
786. 


Annotation :—Refd. First National Reinsur- 
ance v. Greenfield, [1921]2 K. B. 260. 


For ‘‘ under the above sect.’”’ read ‘‘ under 
Married Women’s Property Act, 1893 (c. 63), 
gy 2." 


Add. Annotation :—Apld. Re Emery, Emery v. 
Emery, [1923] P. 184. 


-}-——The Food Controller requisi- 
tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 
to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
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paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council has been 
aid. The Defence of the Realm Losses 
Yommission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed :—Held: (1) the 
appeal was not a “ proceeding instituted ”’ 
within sect. 1 of the Act; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay.— ROBINSON (J.) & Co. v. R., [1921] 
3 K.B.188; 90 L. J. K. B. 1177; 125 L. T. 
675; 37T. L. R. 698, C. A. 


sak Fir -As to (1) Refd. Bowling v. Camp (1922), 128 


80b. 


104. 


H ANNA v. COSTERTON, [1919] 1 W.W.It. 
930; 44 D. I. it. 478.—CAN. 


se. Procecding — Canadian National 


-.J—A person who has lodged a 
caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, s0 much the actor in the proceedings 
as to be liable to give security for costs.— 
Rte Iimrry, Emery v. Emery, [1923] P. 184; 
92 L. J. P. 1388; 39 T. L. R. 7133; sub nom. 
In i Goods of EMERY, Emery v. Emery, 130 
L. T. 127. 

Add. Anno’alion :—Refd. Goldrei, Foucard 
uv. Sinclair & Russian Chamber of Commerce 
in I.ondon, {1918} 1 K. B. 180. 


these sects.—COLLETT v. PRIEST, [1931] 
A. DD. 290.—S. AF. 


sk. Case.J}—The word “case”? in 


(No. 14), 8. 117.)—The term ‘* action at. 
law ” in the above sect. embrances an 
action of the nature of a suit in equity, 
e.g. & Clauim for an injunction & dam- 
ager in respect of trespass to & inter- 
ference witb a right of way.—STRELITZ 
BROTUERS &v BRITNALL (1912), 15 
W.A. L. RR. 12.—AUS. 


sb. —— Divorce petition—Insolvency 
Act, 1915 (No. 2671), 8. 174.-—The 
word “* action *’ in the above sect. does 
not include a proceeding by petition 
fn divoree.— Re Harvey, [1920] 
V. L. R. 142.—AUS. 


sc. Petition of right. }—A petition 
ofrightisnotan ‘‘action.’’ The defini- 
tions of “‘ actions” in Judicature Act. 
& rules are merely a conventional 
method of interpreting the statute & 
rules, adopted for the sake of brevity 
& simplicity, & not for the ) ed bree of 
changing the true uature of things.— 
MILLAR v. lt., [1921] 49 O. L. BR. 93; 
19 O. W. N. 458; 58 D. L. KR. 585.~— 
CAN. 


sd. Proceeding in action—A pplication 
Sor relief against distraint— War Relief 
Act.J—The above Act empowers a 
judge of the Supreme Ct. to dispense 
with the restrictions therein contained. 
Applt. distrained against resp. under 
a intge. notwithstanding that resp. 
was within the protection of the Act. 
esp. applied to a county ct. judge as 
* local judge "' of the Supreme Ct. for 
relief, who made an order against reep. 
re ees with the restrictions of the 
Act :—Held: the local judge had no 
jurisdiction, as the proceeding was not 
a proceeding in an ‘‘ action,"® ag re- 
quired under the wording of the Ord. 
in Council, June 16, 1906. Nesp.’s 
prover remedy against applt. was by 
niunction to restrain appit. from in- 
vading his rights under the Act.— 





Ratlways Act, s.5.J—A writ of garnish- 
ment attaching moneys owed by the 
Canadian National Railway Corpn. to 
a judgment debtor !n its employment 
18 & “ proceeding ’'w ithin Canadian 
National Railways Act, s. 15, & may 
therefore issue “ without a fiat ’? from 
the Crown.— CANADIAN NATIONAL Ry. 
Co. v. CROTEAU & CLICHE, [1925] 
Ss. c. Rh. 384.—CAN, 

sf. Suit or proceeding—Meaning de- 
pendent on contert of statute.}--The 
words ‘‘ suits ”’ & ‘‘ proceedings *’ have 
different meanings in different statutes 
& it is not possible to lay down a gencral 
rule whi bh would be applicable to all 
cases. In euch particular case the 
question has to boexamined in reference 
tu the context, & that meaning is to be 
preferred which will best fit in with it. 
—Kirpa SINGH wv. AJAIPAL SINGH 
(1928), I. L. R. 10 Lah. 165.—IND. 

sg. Suit or action—Application by 
curator bonis.}—An application by the 
curator bonis of a person who has been 
declared incapable of managing his 
affairs for the appointment of a curator 
ad litem & for leave to institute pro- 
ceedings to sct aside the marriage of 
such a person is a civil suit or action 
within South Africa Act, s. 103.— 
lat ag MITCHELL, [1930] App. D. 


sh. -}The cssential feature of 
a “suit or action’? under sect. 50° of 
the Charter of Justice or under sect. 39 
of Transvaa)] Proclamation 14 of 1902, 
or of a “ suit * under sect. 24 of Cape 
Act 35 of 1896, is that it is a proceeding 
in which one party sues for or claims 
something from another, & no procecd- 
ing which lacks thie feature, such as 
requestration proceedings or an applica- 
tion for the winding up of a co., can 
be properly described as a “ suit or 
action *’ or ag a “suit ’ under any of 





Civil Procedure Code, 8s. 115, does not 
necessarily mean a suit, but can mean a 
proceeding.— BnOLA NaTH v. RAaGuu- 
NATH Das MITHAN LAL (1929), I. L. Kh. 
51 All. 1010.—IND, 


PART I. SECT. 2, SUB-SECT. 1. 


104 fi. ---The expression ‘a 
cause of action ’’ in Supreme Ct. Act, 
1915 (No. 2733), 8. 141, means the 
particular act or Omission occasioning 
the injury complained of, & so giving 
rise to pltf.’s claim, not every fact 
material to be proved in order to en- 
title pltf. to succeed.—-CHIDZEY v. 
ete (1920) V. L. R. 558.— 


104 ili. -J)— The ‘cause of 
action * in District Cts. Act, R. S. S., 
1920 (ce. 40), s. 29, means the whole 
cause of action, including every 
material fact which pitf. must allege 
& prove to give him a right to judg- 
ment, & therefore if the whole cause of 
a district ct. action did not arise in 
one judicia] district the action should 
be brought in that district where deft. 
or one of several defts. resides or 
carries on business. Notwithetanding 
sect. 2, sub-rect. 2 (2), of the Act pro- 
viding that in the Act unless there is 
something In the subject or context 
repugnant thereto the expressions 
‘* cause ’’ & “ action ' shall respectively 
have the same meaning as the same 
expressions have in King's Bench Act, 
the words ‘the cause of action’? in 
sect. 29 should not be construed in the 
fame way as in King’s Bench Act, 
8s. 35, because in sect. 29 “ there is 
something in the subject or context 
repugnant thereto,’’ namely, the fact 
that sect. 29 confers jurisdiction on an 
inferior ct. & therefore must be strictly 
construed, jurisdiction not being 
assumed beyond what is clearly con- 








106. 


Add. Annotations :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180; Cheshire 





Vol. L— Action. Cases 106—153a. 


125. Add. Annotation :—Generally, Refd. Conquer 


v. Boot, [1928] 2 K. B. 336. 








County Council v. Hopley (1023), 190 LT. '" Ged, (raga) 2K. B. 432 As to (2) Ret, 
rf 9 ° H enn v. Fa + . + 
Tedesco, {1926) 2 K. B. 227. ae Kennedy v. Air Council, [1927] 2 
107, Add. Annotations :—Apld. Cheshire County gS er eee 
Council v. Hopley (1923), 130 L. T. 123. 136. ES ae ta Refd. Ord v. Ord (1923), 
Refd. Goldrei, Foucard v. Sinclair & Russian Rene dials ate 
Chamber of Commerce in London, [1918] 1 144: Add. Annotation :—Consd. Fishwick v. Gyani, 
K. B. 180; The Koursk, [1924]P.140; Venn [1925] 1 K. B. 617. 
v. Tedesco, [1926] 2 K. B. 227. 145. Add. Annotation :—Refd. Goldrei, Foucard v. 
114, Add. Annotation :—Refd. Huyton & Roby Gas Sinclair & Russian Chamber of Commerce in 
Co. v. Liverpool Corpn., [1926] 1 K. B. 146. London, [1918] 1 K. B. 180. 
116a. Claim for damages—Right to prior 147. Add. Annotation :—As to (1) Expld. Courtenay 
general declaration.]|— Where the substantial v. Earle (1850), 10 C. B. 73. 
object of an action is damayes & not the ascer- 15a. -]—In the ordinary case of pos- 


117. 
118. 


122. 


ferred, whereas a different principle 
apolies fn aact. 


tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result.—JONES v7. Corny BRoTHERS & 
Co., Lrp., THoMaAsS v. GREAT MOUNTAIN 
COLLIERIES Co., Lrp. (1921), as reported in 
152 L. T. Jo. 70, C. A. 


Tor “new subsidence ”’ read “ recurring tort.”’ 


Add. Annotations :—As to (1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; Kennard v. Cory, [1922] 
1 Ch. 265; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1925), 42 T. L. R. 116. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. L. 336. 


Add. Annotations :—Apld. Wilson v. United 
Counties Bank, [1920] A.C. 102. Consd. Ord 
v. Ord, [1923] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, (1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1925), 1383 L. T. 252. 


the coutract took 
34 which doer not 


although delivery 


place in Perth: & 
to be made 


sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a wil] never 
made any claim against the beneficiaries 
for repayment of certain costs which he bad 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour :—Held: the ct. had no jurisdiction 
to make a declaratory judgment under R.S. C., 
Ord. 25, r. 5, & Ord. 54a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence.—Re CLAY, CLay v. Bootu, Re 
A DEED oF INDEMNITty, [1919] 1 Ch. 66; 88 
a J. Ch. 40; 119 L. T. 754 3 63 Sol. Jo. 23, 

» A. 


Anmilations :—Consd, Jaeger v. Jaeger Co, (1927), 44 R. PLC. 


had 


PART 1. SECT. 2, SUB-SECT. 4.—B, 
sn. Breach of trust— Failure to 


aifect to deal with jursidiction but 
Binply deals with practice & pro- 
cedure in a superior ct.—HOWRAI. wv. 
WARNER, (1921) 3 W. W. BR. 687.— 
CAN. 

106 iii. S. P. Strritz v. CANADIAN 
NATIONAL Ry. Co., [1927] 1 D. L. R. 
951; [1927] 1 W. W. R. 193; 21 
Sask, Ll. R. 345,—CAN. 


106 iv. -}--Tho only definition 
of ‘‘ cause of action ”’ that will work, 
if it has to be applied to cases of all 
kinds, is the entire set of facts that 

veg rise to an enforceable claim.— 

NGINEBRING SUPPLIES, LYrp.  ». 
DHANDHANIA & Co. (1930), I. L. BR. 
68 Calc. 539.—IND. 


PART I. SECT. 2, SUB-SECT. 2.—A. 


sj. Sale of goads—Tv be delivered at 
place named—Paymeni to be made else- 
where. -—Deft., in Perth. gave to B., who 
was agent for pitf., a written order for 
certain goods at a price. This order 
B. transmitted to his princtpa) in 
Melbourne, who declined it, but 
authorised B. to inform deft. that 
pitf. would accept the order at in- 
creased prices, added in ink on the 
origina] order. Thesé new prices were 
subsequently submitted by B. to 
deft., who agreed to take certain of the 
good at the increased prices. By the 
coutract the goods wore to be delivered 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to be added. Pitf. shipped the goods 
to deft. in Perth, who refused to 
accept the draft, alleging inferiority of 
the goods Held: the contract was 
made in Perth: & the only breach of 





f.o.b. Melbourne, there was not a cause 
of action arising within Victoria.— 
CHIDZRY vt. BRECKLER, [1920] V. L. R. 
558.--AUS. 


sk. ---A ‘‘cause of 
action ’”? on a breach of coutract in- 
cludes the contract & its breach. If 
& purchaser of machinery promises to 
pay the purchase price to the vendor 
at M., but signs the agreement & 
receiver the machinery at W. the 
vendor's canse of action for the pur- 
chaser‘s failure to pay cannot be said 
to arise at M.—WkESTERN CANADA 
AUTO TRACTOR Co., LTD. v. BIARNA- 
gon, [1920] 1 W. W. R. 621.—CAN, 











-—— ———-, PI 
livered a motor car to deft. at Prince 
Albert, & deft. gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon :—— Held: the suit for 
balance due thereon was properly 
entered in the Saskatoon judicial 
district as the ‘* cause of action °° arose 
there.—OLMSTRAD vo. Scort, (1921) 1 
W. W. R. 1033.—CAN, 

sm, Contract—Where act or amission 
giving cause of complaint occurs.}—A 
‘cause of action’? as applied to 
actions in the Ct. of King’s Bench & 
for the purices of King's Bench Act, 
R. 8. S., 1920 (c. 39), 5. 35, arises 
where, with regard to a contract, the 
act or onudasion of deft. oceura which 
gives pltf. his cause of complaint, 
although the term may have a different 
construction ip cases involving the 
local jurisdiction of inferior cts.— 
St. Louis RuRan MUNICIPALITY v. 
ae aa (1921) 1 W. W. R. 950.— 


account.)]—'The wrong of a sale of land 
in breach of trust & the wrong of a 
failure to account are entirely different 
things; & in this case there was a 
joinder of different causes of action, 
in which the different defts. were not 
all interested. An order was made 
panne pltf. to elect upon which 
cause of action he would proceed.— 
THoMas wv. Day (Alta.) (1912), 21 
W. L. R. 244: 2 WW. Tt. 1335 4 
D. L. de 238.—CAN, 


PART I. SECT. 2, SUB-SECT. 4.—C. 

wi, —-— dAccuount by agent.J—In a 
suit based upon an alleged agency, 
responsible for accounts & refund, it is 
the general agency with Hability to 
account & refund the balance which is 
the cause of action, & not cach separate 
act of payment or collection. Any 
individual act of collection cannot 
therefore be said to be a part of the 
cause of action so as to confer juris- 
diction on the ct.—SHAn SANKAL- 
CRAND v. AMBALAL NAGINDAS (1929), 
1. L. Rh, Bom. 192.—IND. 


PART I. SECT. 2, SUB-SECT. 5.—B. 


141 ii. Though deft. 
on couviction for a common assault, 
instead of being fined or imprisoned, 
was merely bound over to keep the 
peace, under the tnagistrates’ powers 
under Criminal Code, 8. 748 :—Held: 
deft. was under s. 734 of the Codo 
released on an subsequent civil 
roceedings for e same cavsr.—- 

RINEA &. DuLepa, (192413 D L. R. 
636; 2 W. W. R. 1177; 20 Alta. 
L Tt. 493.—-CAN. 








Cases 1538a—235. 


ts eo Reid. srulsup:Norshwend U. D. ©. v. Lee (1981), 
Deda judgments generally, see JuDG- 
MENTS. 

157. Add. Annotation :—Consd. Eshelby  v. 
eee nurepeen Bank, Ltd. (19313, 10] 
lL. J B 


176. Add. Annotation :—Refd. Aksionairnoye Ob- 


Part Il——In respect of what 
Action will 


187. Add. Annotations :—Consd. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. ©. 368. 
Distd. Everett v. Ryder (1926), 135 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. C. 
956; Simmonds v. Newport Abercarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


187a. ~.]—Where a person has a sole exclusive 
right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the Jaw will not permit a 
man who has a right to be without a remedy. 
—WHITCHURCH v. HIDE (1742), 2 Atk. 391; 
26 E. RB. 636. L. C. 


191. Add. Annolation :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406; Place v. Searle 
(1932), 48 T. L. R. 320. 


Add. Annotations :—Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 316. 


Add. Annotation gaa as R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 


Add. Annotations :—Refd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254; Layzell v. Thompson (1926), 
48 T. L. R. 58. 


Add. Annotations :—Folid. Janvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook uv. 
Stokes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 622. 


2058. Injury to health caused by false statement.]} 
—The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
JANVIER v. SWEENEY, [1919] 2 K. B. 316; 
88 Il. J. K. B. 1231; 121 L. T. 170; 35 
T. L. R. 360; 63 Sol. Jo. 430, C. A. 

sire wil :~Consd. Hambrook v. Stokes, [1925] 1K. B. 


194. 


197. 


198. 


205. 


205b. Mental shock caused by negligence.]—Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 


PART Ul. SECT. 1, SUB-SECT. 2. PART Il. SECT. 


en. Act per se injurious—Luwful act 216 Sil. 
on own land. |}—W here the unavoidable 
consequence of a lawful act done by a 
person on his own land, such as the 
erection of a mill dam, is to injure hia 
peenvour. an action lies for such 
inj but not if such per se 
aul ‘not be necessarily or probably 
injurtous, but becomer so from & cause 
not under the control of either party.— 
PETERS r. DEVINNEY (1857), 6 C. P. 
389.—CAN. 





sale of 


breach 


1, SUB-SECT. 4, 





damages for a misrepresentation on @ 
dt tari isheg: id 
grroun at there war no evidence on 
which damages could be asses n 37 Man. L. R. 5 
appeal the trial judge's view, as to the 
absence of evidence of damages, was 
sustained, but it was held that as a 
of warranty had been shown 
pitf. wae entitled to a judgment for 
nominal damages, but t. 
actiun was one for the recovery of 
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echestvo, A. M. Luther ». Sagor, [1921] 1 
K. B. 456. 


Add. Annotation :—Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 888; Eshelby v. Federated 
European Bank, Ltd. (1931), 101 L. J. 
K. B, 2465. 

Add. Annotation :—Consd. pone v. Bentley 
(1928), 44 T. L. R. 388, 


179. 


180. 


Acts and Omissions an 
Lie. 

& pitf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pitt. 
claimed damages under Fatal Accidents Act, 
1846 (c 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted frum the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was duo to a reasonable fear of 
immediate personal injury either to herself 
or to her chijdren.—HAMBROOK v. SToKEs 
BROTHERS, ie 5)1K. B. 141; 94L.J3.K.B. 
435; 132 L.1 ‘707; 41 T. L. R. 125, C. A. 


206a. —— .|—If the law casts any public 
duty upon rf. person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures.— 
FERGUSON v. KINNOULL (IARL) (1842), 9 
Cl. & Fin. 251; 4 State Tr. N. S. 785; 8 
BR. R. 412, BH. L. 


Annotations : —Retd. Heriots Wospital, Feoffecs v. Rose 
(1846), 12 Cl. & Fin. 507; Rogers v. Rajendro Dutt (1860), 
8 Moo. Ind. App. 103; ‘Sinclair v. Broughton & Govern 
monk _ India #7382), 47 L. T.170; Allen v. Flood, [1898] 





215. Add. Annotations :—Refd. Turpin v. Victoria 
Palace, [1918] 2 K. 8. 539; Neville vy. London 
‘* Express ’’’ Newspaper, [1919] A. C. 368: 
Wilson v. United Counties Bank, [1920} 
A. C. 102. 


Add. Annotation :—Consd. Neville v. Londcn 


217 
‘* Express’? Newspaper Ltd., [1919] A. C 
368. 


Add. Annotation :—Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


Add. Annotations :—Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 
{1921} 2 K. B. 213; Kennard v. Cory, {1922} 
1 Ch. 265 ; Huyton & Roby Gae Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 146. 


231, Arnotation :—Distd. The Zelo, [1922] P. 9. 


235. Add. warn :—Apld. Sorrell v. Smith, 
{1925] A. C. 700 


subeteuties a & not merely te 
assert a legal right there sheuld be no 
costs of opal iar or appeal to either 
pay —SM WARD, (1838) 4 

R. B50 11098) 3 W. W. R. 341; 


221. 


224. 


-}+—An action for 
ismisned on the 


PART Il. SECT. 8, SUB-SECT. 1. 


287 tii. .)—~ Pitfs. complained 
that defte. “dug. oles in the beach upon 
thelr Jands on the shore of a ae 
where the sand met the grass-covered 


t sines the 
bank, that sand swept from pitfs.’ 


288. Add. Annotation: — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
(1930), 99 L. J. Ch. 387, 


259. Add. Annoftationa :—Refd. Everett v. Griffiths. 
[192013 K. B. 163; More v. Weaver, [1928] 
2K. B. 620. 

240. Add. Annotation :—Refd. Iford U. D. C. »v. 
Beal, [1925] 1 K. B. 671. 


241. Add. Annotations :—Refd. Valentine v. Hyde, 
{ ee aa Ch. 129; Sorrel] v. Smith, [1925] 


242. Add. Annotations :—Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. "Motor Trade Assocn., [1921] 


3 K. B. 40. 

243a, —— ——— ~——.]—Sr. Neprport (PRIOR) 
e baa (1443), Y. B. 22 Hen. 6, fo. 14, 
pl. 


Annotations :—Consd. Huzzey v. pea oo) 5 pyr 855: 
Penuneron v. Dysart, (1916) 1 R efd. hurch- 


v. Barro (1659), Hard. teas "pals v. Partri ridge 
(1691) . 6: Newton v. Cubitt (1862), 12 
JN. — Me | Hopkina v. G. N. Ry. (1877), 


ae ; Cowes U. GC. ». Southampton Isle of Wight & % soute 
4 an land Roy al Mail Steam Packet Co., [1905] 2 K. RB. 
yenera) Vataten Co, v. Beaver, 1914] 3 K. B. 918 

a ‘Add. Annotations :—-Consd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 
Ch. 841 ; Bournemouth-Swanage Motor Road 

& Ferry Co. v. Harvey, [1929] 1 Ch. 686. 


Add. Annotations :—Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218; 
Lyons (J.) & Co., Ltd. v. Lyons (J.) (1931), 
49 BR. P. C. 188. 


Add. Annotations :—-Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Freville v. Motor Trade Assocn. .» [1921] 3 
K. B. 40; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] 
A. C. 764. Apld. Sorrell v. Smith, [1925] 
A. C. 700. Refd. Evans v. Heathcote, {1918] 


247. 


249. 


1K. B. 418; Thomas v. Moore, [1918] 1K. B. | 


555; Davies v. Thomas, [1920] 2 Ch. 189; 

Rawlings v. General Trading Co., [1921] 1 

K. B. 685; Brimelow v. Casson, [1924] 1 Ch. 

302 ; British Oxygen Co. v. Liquid Air, 
[1925] Ch. 383. 

249a,. —— Uniawful means used.]—A single 
person or a body of persons commits an 
actionable wrong if he or they inflict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not: comprise any specific 





lands by storms was carried by ee 


a cee fat 


not support an action for damages in 
the absence of some injuria to pltf.— 
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act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 


rom. 
Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining ‘‘the honour & interests of the 
medica] profession,’’ & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical] 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
profession :—Held: pltfs. had a good cause 
of action against all defts. for damages.— 
PRATT v. BrRiTISH MEDICAL Assocn., [1919] 
. 1K. B. 244; 88L. J. K. B. 628; 120 L. T. 
41; 85 T. LL. R. 14: 63 Sol. Jo. 84. 
datiatons Rta Ware & De Freville ». Motor Trade 
Assocn., [1921] 3 K. B. 40. Refd. Valentine v. Hyde, 
(1919) 2 Ch. 129; Davies v, Thomas, (1920] 1 Ch. 217; 
oe v. Webb, [1920] 2 Ch. 70; Said v. Butt, (1920} 
3 K. B. 497; Sorrell v. Smith, 1923) A" ©. 700. 
250. Annotations :—Consd. Valentine v. Hyde, 
[1919] 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 2443; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 


Add. Annotation :—Refd. Spalding v. Gamage 
(1918), 35 R. P.C. 101. 


Add. Annotations :—Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges v. Webb, [1920] 2 Ch. 70; Ware & 
De Freville v. Motor Trade Asssocn., [1921] 
3 K. B. 40; White v. Riley, [1921] 1 Ch. 1; 
Sorrell v. Smith, [1923] 2 Ch. 82. Apld. 
Sorrell v. Smith, [1925] A. C. 700. Consd. 
Hardie & Lane v. Chilton, [1928] 2 K. B. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 403 ; 
ou ‘ell v. Smith, [1924] 1 Ch. 506; Hampton 

*. West. Cannock Colliery Co., [1932] 2 K. B. 


293. 
Annotation :-—Refd. Conron ve. L. CG. GC, 


[1922] 2 Ch. 283. 


Add. Annotations :—Distd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
v. R., [1922] 2 K. B. 42. Consd. McColl v. 
Canadian Pacific Ry., [1923] A. ©. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 


then that person is liable to the work- 
man for such damage.-—THOMPSON v. 


251. 


258. 


255. 


256. 


wind across defts.’ beach, & came 

rest in these holes, & that, when the EDMONDS v. Sew FUNERAL Ryatt & CUNSING HAT. apie 4 
next storm came, the sand remained ae Alta, Le Re . 649; nD L. R. 778; 3 W. W. R. 524.—CAN, 
in the holes & was not blown back to welis; W9s1T Dek We 258 tL. 1=PItl, 00, manu 


pitts.’ landa. Pltfs. contended that it 676.—CA 
oe wrongfully detained by doefts. :— 


pltfs. had no cause of action, as 





the sand” cauld not be conside a 
chattel upon Ite severanoe hy the wind 
from its original situs, {f ahifting 
sand could be «ald to have a situs, — 


258 Ki. . 


Pithout ju 
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.--If a person who, by 
virtue of his porition or influence, has 

power to pebld out hia ene. attempte, 
tification, to : 





facturer of newsprint, brought thia 
action against other manufacturers 
of the same articles for a declaration 
that such of defts. as supplied rg Naess 
their prone share of ne 

Canadian publishers during t S Sate 


prevent, & 1918 & 1919, were liable to pay to pitt, 


BREMNER v. BLEAKLEY, [1924] 2  cucceeds reventing by threats to co. the loss suffered by it in supplying 
ang Fioas) & e i. ine 34 ag or specia! t vence upon a workman's more than its proper share during th 
OLR. } - 678; employers, or would-be employers, two years & asked for an account & 
Mental wufering tnoufecteu.\— ‘iting omploymosn’ in fie caine, & 2a ahcgea Tagroement™ batman the 
80. ie suffering olding employment in his calling, an a agreeme 
Mental] suffering caused by a deft. aa such workman suffers damage thereby, parties & alao upon orders alleged to 


5 


Cases 257a—274a. 


257a. 


259a. 


——~.J—A number of discharged sailors 
entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pitfs., 
who were members of the co., complained 
that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ- 
_ ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs.:—Held: assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft. of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay.—Lona v. Smiruson (1918), 88 
L. J. K. B. 223; 118 L. T. 678; 62 Sol. Jo. 
472, D.C. 


Annotation :—Refd. Said v. Butt, [1920] 3 K. B. 497. 
258. Annotations :—Consd. Pontardawe R.D.C. ». 


Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice, [1919] 1 K. B. 394; 
Edwards v. Birmingham Navigations, [1924] 
1K. B. 341. 


Damage by rats.|—A firm of artificial 
manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’s Jand, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years. or anything to show that an Increase 
which had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers :—Held: 
in the absence of evidence showing that there 





261. 


262. 


263. 


264. 


265. 


266. 


268 
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had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages.— 
STEARN v. PRENTICE BroTHERS, Ltp., [1919] 
1 K. B. 894; 88 L. J. K. B. 422; 120 L. T. 
445; 85 T. L. R. 207; 68 Sol. Jo. 220; 17 
L. G. R. 142, D. C. 

Add. Annotation :—Refd. Ware & De Fre- 
ne v. Motor Trade Assocn., [1921] 38 K. B. 

0. 


Add. Annotations :—Apld. The Molieére (1924), 
41 T. L. R. 154. Refd. Kent y». Atkinson, 
[1923] P. 142. 


Add. Annotation :—Retd. Kent v. Atkinson, 
[1923] P. 142. 


Add. Annotations :—Refd. Barnett v. Cohen, 
fl eer 2K. 8B. 461; Kent v. Atkinson, [1923] 
P. 142. 


Add. Annotation :—Refd. Nunan v. Southern 
Ry., [1924] 1 K. B. 223. 


Add. Annotations :—Consd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 135. Apld. The 
Moliére (1924), 41 T. L. R. 154. Refd. 
Baker v. Dalgleish S.S, Co., [1922] 1 K. B. 36; 
The Edison, [1932] P. 52. 


Annotations :—Consd. Weld-Blundei] v. Ste- 
phens, [1919] 1 K. B. 520. Refd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 


274a. Procuring judgment for debt already paid— 


No malice.|—Pltf., a chemist, owed defts. a 
debt of £3 lls. 4d., & paid it. Defts. over- 
looked the fact of this payment & issued 
civil process against pltf. who, when served, 
pointed out to defts. their mistake. Defts. 
apologised & wrote: ‘‘ We are immediately 
communicating with our agency.’’ On the 
day of trial defts., the then pltfs., appeared 
by asolr. & obtained judgment for £3 11s. 4d. 
Pitf., the then deft., did not attend or appear. 
The fact of the judgment was published in a 
county newspaper. About eight months 
later the judgment, at the instance of the 
present pltf. was set aside. Pltf. brought 
an action claiming (inter alia) damages in 
tort against defts. for procuring this judg- 


have been made by the Paper Comp- 
troller appointed by the Canadian 
Government in Nov. 1917 :—Held: 
although pltf. co. sustained a sub- 
stantial loss of profit by reason of its 
having been compelled hy the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when it could 
have been sold to limited states cus- 
tomera at higber prices, & war thus 
compelled to bear the burden, which 
should have been esbared by some of 
defts. the ect. had no jurisdiction to 
compe! an adjustment of pltf. co.’s 
claim by thore defts. who shirked their 
fair share of the burden.—Fort 
FRANCES PULP Co. v. SPANISH RIVER 
Pup Co., (1928) 1 D. L. R. 753; 61 
O. L. R. 5123 affd., (1929) 4D. T. R. 
192; 64 0. L. R. 148: reved., [1931] 
2 D. L. R. 97, Pp, C.—CAN. 


257 i. ———.}—Where a workman 
who has been suspended by his em- 
loyers suffers damage as a result of 
wo or more persous conspiring with 
out justification, to induce the empioy- 
ere not to reinatate him. he has a right 
of action against them.—-THOMPSON v. 
RYALL & CUNNINGHAM, [1924] 4 
D. L. R. 778; 3 Ww. Ww. R. §24.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.—C. 


258 ii. Heightened fence.J— 
Applt. & resp. owned & resided upon 
adjoining properties. In 1925 resp. 





erected an 8 ft. iron fence or hoarding . 


on the boundary between the pro- 
perties. In 1929 rosp. raised the fence 
to a height of 18 ft. in order to shield 
his lavatory from the view of an attic 
window which applt. had erected. On 
the day the work of heightening was 
started applt. notified resp. that, as 
the fence could not be erected without 
a trespass being committed, he would 
sue for damages if the work were pro- 
ceeded with. <A few days later applt. 
obtained an interdict restraining chad 
from trespassing on his land. Applit. 
then instituted the present act 
claiming damages on the ground that 
resp. had maliciously by himself, his 
servants and/or workmen  trespassed 
upon the land for the purpose of 
erecting a hoarding on the boundary. 
It was proved that on one occasion a 
piece of timber fcll upon applt.’s land 

was immediately removed by the 
workmen :—Held: (1) although the 
heightening of the fence depreciated 
the value of applit.'s property, applt. 
could not recover damages, even if the 
work had been done maliciously ; 


6 


on, 


(2) as resp. had not trespassed under 
a claim of right & had uot insolently or 
defiantly insisted upon gulng on applt.’s 
land, applt. was not entitled to succeed. 
—VANSTON v. Frost, [1930] W. L. RR. 
121.—S. AF. 


PART II, SECT. 38, SUB-SECT. 2.—E. 


ni. Erpulsion from member- 
ship of Church.)-—ToEws v. 18aA0 
(No. 2), {1931] 2 W. W. R. 48; 39 
Man. L. Rt. 436; 2D. L. R. 819.—CAN. 


sp. Goods claimed from  tenant— 
Refusal of access landlord, |}— 
BONNELL v. FerRRis, [1929] 1 D. L. R. 
540; 60 N.S. R. 297.—CAN. 


aq. Interference with privacy.}-——A 
right to pry aey is nol an inherent right 
of a party & can arise only by express 
usage, by grant or by special permission. 
Where, therefore, pltf. brought a suit 
for the closing of certain windows 
opened by deft. in a nowly constructed 
second storey of his bouse which was 
adjoining pltf.’s on the ground that 
the female apartments of pltf.’s house 
were overlooked & his privacy was 
destroyed :—Held: pltf.’s claim could 
not succeed.—-KESHO SAHU ». MUSAM- 
MAT MUKTAKIMAN (1931), I. L. BR. 10 
Pat. 280.—IND. 








ment. Pitf. in his evidence stated that his 
profits during the hea) r following the judgment 
were diminished £95, & during the next 
year by £105. Ho attributed this falling 

off to the judgment & its publication :— 
Heid: the cause of action in tort, if any, 
was the malicious issue of civil process 
against pltf. There was no evidence of 
malice, & the supposed damages werc 
irrecoverable.—CoRrBETY v. BURGE, WARREN 
& RIDGLEY, Ltn. (1932), 48 T. L. R. 626. 


283. Add. Annotation :—Refd. Friern Barnet U. C. 
v. Adams, [1927] 2 Ch. 25. 


286. Annotation :—Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 


308a. Breach of contract—Onus of proof.]—-The 
burden of proving that a breach of contract 
falls within the principle of de minimis non 
curat lex is on the party yee to excuse the 
breach.—RONAASEN (EK. A.) & Son v. ARCOS, 
pa ey 48 T. L. R. 356; 387 Com. Cas. 


304. Add. Annotation :—Refd. Everett v. Ryder 
(1926), 1385 L. T. 302. 
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323. 
325. 


326. 


328. 
332. 
333. 
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Annotations :—Generally, Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. C. (1928), 92 J.P. 98. 


Add. Annotations :—Consd. Re Pitts. Cox v. 
Kilsby, [1931] 1 Ch. 546. Refd. James v. 
British General Insce., [1927] 2 K. B. 311; 

Royal Exchange Assce. v. Hope, [1928] Ch. 
179; Re Collier, [1930] 2 Ch. 37; Cousins 
. Sun Life Assurance Society (1932), 48 
T. L. R. 614. 

Add. Annotation :—Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 

Add. Annotations :—Consd. Wylie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156. 
Refd. Foster v. Driscoll, Lindsay v. Attficld, 
Lindsay v. Driscoll, [1929] 1 K. B. 470. 

Add. Annotations :—Apld. Wild v. Simpson, 
[1919} 2 K. B. 444. Consd. Lipton v. Powell, 
[1921]2 K. B. 51. 

Add. Annotation :—Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


Part II1—-Who may Sue and be Sued. 


338. Add. Annotation :—Refd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 


340. Add. Annotations :—Refd. The Coaster (1922), 
91 L. J. P. 145; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308; Allge- 
meine Versicherungs-Gesellschaft Helvertia 
v. German Property Administrator, ve 
1 K. B. 672; Ellerbeck Collieries, Ltd. 
Cornhill Insurance Co., [1932] 1 K. B. 401. 


345. Add. ae :—Refd. Re Saree Public 
Trustee v. Mayer (1931), 76 Sol. Jo. 10. 

354. Add. Annotation :— Refd. Soviet ale 
Union v. Belaiew (1925), 42 T. L. R. 21. 

360. Add. Annotation: — Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] | 
1K. B. 456. 


! 
‘ 
| 
| 





360a. Recognised, if acknowledged here.|—-Where | 
a revolution has taken place in a foreign | 
country & the new Govt. has been recognised | 
as the de jure Sovereign of that country by 
our Govt., that new Govt. is entitled to the 
possession & custody in England of records | 
& State archives deposited here before the | 
revolution by the old Govt.—SovietT So- | 

CIALIST REPUBLICS UNION v. ONOU (1925), 

69 Sol. Jo. 676. 


868. Add. Annotations :—Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v.-Sagor, [1921] 1 
K. B. 456; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21. 


366a. Action by procurator—Validity of 
appointment.]—Pitf.,the Spanish ambassador, 
brought an action, as procurator for all the 





King of Spain’s subjects, to recover two 
ships & other goods seized by deft. :—Held: 
(1) no man can make a procurator for 
another; therefore the King could not. make 
a procurator for all or any of his subjects ; 
(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.—ACUNA v. 
BINGLEY (1616), Hob. 78,113; 80 E. R. 263. 


esac tug i—~ As to (2) Consd. Hullett ve. Spain ee) 9 


103. 
L. J. Ct 


366b. 


S. 31. Folld. Penedo v. Johnson (1873), 22 W 
Generally, Refd. Brunswick ». Hanover (1844), 13 





Action by minister plenipotentiary. ]— 
A demurrer allowed to a bill filed by the 
agent duly authorised, & minister pleni- 
potentiary of a foreign state, in respect of 
rights of such state, on the ground that the 
state was not properly represented.— 
SCHNEIDER v. LIZARDI (1846), 9 Beav. 461 ; 
15 L. J. Ch. 485; 50 E. R. 421. 


sas aer aa VG :~—Folld. Penedo (Baron) »v. Johnson (1873), 29 


366c. 


Claim under unregistered bill of sale.}|— 
To a bill filed by the Chargé d’Affaires of the 
Brazilian Govt. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt. secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed.—PENEDO (BARON) 
v. JOHNSON (1878), 29 L. T. 452; 22 W. R. 
103. 





co-defts., all of whom wore said to have balance; B. having been convicted :- 


PART os SECT, 5. reasons for wishin 





to be revenged on Held: the contract was unlawful asx 
cement to prosecule 4., agreed with pltf. to pay him for against public policy, &, therefore, 


thind ee pie. was in a position said evidence on the conviction of B.. ‘unenforceable. —SyYMINGTON v. VAN- 


to give ovidence that one B. was im- the remuneration to COUV 
Hicated with him in the illegal manu- scale in accordance with the severity {1931 
a cture rs gota Deft. L., who was of the sentence obtained by pltf.’s 388; 


acting not o on his evidence. Part 


be on a sliding 


ER cae eae a bree rp an 
S Mey WwW. ae 


fa 1930 
alleged to payment was made 3 tw, Wook. 9: H. 0885, aff. 1 {83 
own behalf put also on behalf of his under the contract & Dp pltf. sued forthe CAN. 


Cases 968— 387a. 
868. Annotation :—Consd. Duff Development Co. 888. 4dd. Annotation :—Refd. Soviet Republics 


v. Kelantan Government, [1928] 1 Ch. 885. 


872. Add. Annotation :—Refd. Duff Development 


Co. v. Kelantan Government, [1924] A. O. 797. 


375. Annotations :-—Refd. The Tervaete (1922), 


128 L. T. 176; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. v. Kelantan Govern- 
ment, [1924] A. O. 797; Re. Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 


376. Add. Annotation :—As to (2) Folld. Soviet 


Republics Union v. Belaiew (1925), 42 
T. L. f. 21. 

: ———.]—A foreign Sovereign suing in 
the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pitfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out.—SouTH AFRICAN REPUBLIO v. 
COMPAGNIE FRANCO-BELGE DU CHEMIN DE 
Frr pu Norp, [1898] 1 Ch. 190; 77 L. T. 
555; 46 W. R. 151; 14 TT. L. R. 65; 42 
Sol. Jo. 66. 





Annotations :—Consd. ere Development Co. ov. Kelantan 
Goverment rae 197 efd 
vw. Suarez, [ 1918 
Soviet a hohics ‘Onfon v. Belaiew (1925), 42 T. L. R. 21 


376b. 


1 Ch. 178 The Torvacte, [1922] P. 259; 








---In 1916 a Russian Govt. 
Committee, of which deft. was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d’Affaires of the 
Russian Provincial Govt., & deft. became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft. as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Plitfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :—Held: although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft. was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
raspect of matters immediately connected 
with the claim, the action succeeded & the 
countérclaim failed.—Sovier REPUBLICS 
UNION v. BELAIBW (1925), 184 I. T. 64; 
42 T. L. R. 21. 


887a. 


Aivsciedionin: ——Asto (1) A 
A. O, 433. 
824. As to (8) 
7. L. R. 687. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


Union v. Belaiew (1925), 42 T. L. R. 21. 


887. Add. Annotations :—Consd. Compania Mer- 


cantil Argentina v. United States Shipping 
Board (1924), 938 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176: 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 80; Duff Development 
Co. v. Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
{1924] A. C. 797. 
Notwithstanding restrictions on exercise 
of sovereign rights.j|—(1) It is the settled 
practico of the ct. to take judicial notice of 
the status of any foreign Govt., & for that 
urpose, in any case of uncertainty, ie = 
information from a Secretary of 
the information so received is Seni 

(2) A Govt. recognised as sovereign bv His 
Majesty’s Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt. 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator. who made an award in 
favour of the co. & directed the Govt. to pay 
the costs of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award. but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act. an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
ite rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive; (3) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by a applying to the ct. to set aside 
the uward.—Dvourr DEVELOPMENT Co. vw. 
KELANTAN GOVERNMENT, {1924] A. O. 787; 
03 L. J. Ch. 343; 181 L. T. 676; 40 T. L. R. 
566; 68 Sol. Jo. 559, oe L. 





pld. Engelke v. Musmann, [1928] 
Refd. Mutinae ne. Kugelke (1027) 96L,J.K.B. 
Refd. Dickinson v. Del Solar (1990), 46 


890. Add. Annotalions :—Refd. 


certain period 
commence a ‘suit, action or other 


888. Annotation :-—Roefd. Duff Develo acme Co. 


v. Kelantan Government, [1924] . 797. 


889. Add. Annotation :—Consd. Soviet pees 


(nion v. Belalew (1925), 42 T. L. R. 21. 


The Tervaete, 
[1922] P. 259; Duff Development Co. v. 
Kelantan Government, {1923] 1 Ch. 385. 


892. Add. Annoiations :—Refd. Aksionairnoye Ob- 


schestvo A. M. Luther v. Sagor, [1921]3 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 885; The Jupiter (1924), 

a cf Sage The Jupiter (No. 3) (1927), a 


-.|—(1) In proceedings in the cts. 
‘of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &. therefore. 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended two it. 

In an arbn. in this country between pltf. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costs. The 
Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt. of Kelantan & the 
Crown ugents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State :—Held:; (2) although the 
Govt. of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
—Durr DEVELOPMENT Co. v, -KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 129 L. T. 290; 30 'T. L. R. 187; 67 
Sol. Jo. 260, C. A. 


393. 


898a. —— 


893b. ——-  ——-. 


Vol. L—Action. Cases 388- 


Add. Annotations :—Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

.J—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor dves a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—COMPANIA MERCAN- 
TIL ARGENTINA v. UNITED STaTEes SHIPPING 
Boarp (1924), 93 1. J. K. B. 816; 131 L. T. 
888; 40 T. L. R 601; 868 Sol. Jo. 666, C. A. 
Durr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 392a, ante. 





393c. ——  ——-.] — Durr DEVELOPMENT Co. v. 


394. 


403. 


406. 


407a. —— 


KELANTAN GOVERNMENT, No. 387a, ante. 


Add. Annotations :—-Refd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95; The Porto Alexandre, [1920] 
P. 30; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
{1924} A. ©. 797; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816. 


Add. Annotation :—Generally, Refd. Soviet 
Republics Union v. Belaiew (1925), 134 
4. 


L. 


Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, {1924} 
A. C. 797. Refd. Re Suarez, Suarez V. 
Suarez, [1918] 1 Ch. 176; The Gagara, [1919] 
P. 95; The Porto Alexandre, [1920] P. 30; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 39 T. L. R. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 
-DurK DEVELOPMENT Co. v. 
OVERNMENT. No. 392a, ante. 





KELANTAN 


407b. ——- ——.]—Durr DEVELOPMENT Co. v. 


409. 


KELANTAN GOVERNMENT, No. 38%a, ante. 


Add. Annotations :—Refd. Aksionairnove Ob- 
schestvo A. M. Luther v. Sagor. [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. 


Part IV.—-Conditions Precedent to Action. 


412a. Sweepstake---Stewards’ decision. ]-—CIPRIANI 


v, BURNETT, [1932] W. N. 248 ; 
407; 74 1. Jo. 405, P. C. 


With. T. Jo. 


425. Add. Annotations :—Consd. J came tae re 


Swiss Bank Corpn., [1921] 3 K. B. 110. 


Refd. Bradford Old Bank v. Sutcliffe, [1918] 


2K B. 833 


428. Add. Annotation :—Refd. Bradford Old Bank, 


Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 


430. 


434, 


Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 838. 


Add. Annotations :—Refd. Bradford Old Bank 
». Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 
v. Swiss Bank Corpn., [1921] 3 'K. B. 110. 


436, Add. Citation :—11 L. J. Q. B. 87. 


proceeding ”’ against the city without 


wide enough to include a person having 


PART IV. SECT. 2. the written consent of the “super: 8 cause of action founded only on tort. 

Consent of swupervisora—Coan-  visors,’? & sect. 2 defines “ creditor ”’ Te we v. SWIFT CURRENT, 

of local Acl-—Action aa a person, firm, eto.. ‘* now having, or bo at WwW. W. R. 519; a [1931] ] 

itor ’’—~WW ho is.}—-Sect. 4 of o. 73, o may hereafter have, any action, 407; 25 8. L. W413; 12 

1927, an Act respecting the City of cause of action, debt, sccount, ns "133; ita. .. 11930] 4 D. L. R. 

Swift Current, provides that during a covenant, contract, claim or demand Sree ; 2 WW. W.R. 59; 248. L. Mn. 
no “creditor” shall whatseev against the 453.——CAN. 


er 
Held: definition of ‘ creditor po “Ip 


city BPs | 


Cases 448—558. 


2K. B. 833. 


Part V.-—Suspension 


496. Add. Annotation :—Refd. Admiralty Comrs. 
v. 8.8. Amerika, [1917] A. ©. 38. 


.]—If the party know that he has 
been robbed of the goods, he must, in order 
to obtain restitution, first prosecute the 
felon —HARRIS v. SHAW (1736), Lee temp. 


497a. 








Hard. 349; 95 BE. R. 226. 


mee rias tt -—Refd. Wells ». Abrahains (1872), L. R. 7 


«004. 


ante.’’ 


of 


507. 
516. 
540. 


ENGLISH AND EmprrEe Digest SupPLEMENT. 


448, Add. Annotation :—Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 833. 


461. Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 


462. Add. Annotation :—As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. Annotation :—Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 


480. Add ‘For full anns., see S. ©., No. 176, 


Right of Action. 


Add. Annotation :—Refd. Admiralty Comrs. 
v. S.S. Amerika, [1917] A. C. 88. 

Add. Annotation :-—Refd. 
Comrs. v. Preedy (1921), 91 L. J. Ch. 2038. 
Add. Annotations :—Refd. Weld-Blundell v. 
Stephens, (1919) 1 K. B. 520; 
Dumas, [1924] A. C. 481; Pailin ». Northern 
a gh Mutual Indemnity Co., [1925] 


Canvey Island 


Samuel v. 


Part VIII.--Maintenance and Champerty. 


549. Add. Annotations :—Expld. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368. 
Refd. Ford v. Radford (1920), 36 T. L. R. 


G58. 
551. Add. Annotation :—Consd. Neville vu. London 
‘“ Express ’’ Newspaper, [1919] A. C. 368. 
5652. Add. Annotation :—Refd. Neville v. London 


‘* xpress ’” Newspaper, [1919] A. C. 368. 


PART V. SECT. 4, SUB-SECT. 1}. 


498 ii. Claim under Crimy- 
nal Injuries Code of Treland.\}-—~The 
rule or doctrine that noo civil remedy 
will lie against the perpetrators of a 
felonious act until they have bcen 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Crimina] Injuries Code of 
Jreland for goods stolen in the course 
of riolting.—TYLER v. CorK County 
CouncinL, [1921] 2 I. R. 8.—IR. 








499 i. —-— ——-.] —-A criminai charge 
was laid by pltf. bank against deft. in 
respect of $1,800 which the bank 


alleged {t had overpaid deft. Before 
decision in the criminal] trial had been 
given, pitfs. instituted an action to 
recover the money. It was contended 
oo behalf of deft. that immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
plifs. should not bave been allowed to 
proceed with the action, but should 
have been non-suited :—Jleld: as a 
criminal prosecution had actually been 
carried through, even though the 
decision was under advisement, the 
action could be maintained.—STan- 
DARD BANK OF CANADA v. SHUEN WAH, 


{1919j) 1 W. W. R. 586; 26 B.C. R 
441.—CAN. 
499 fi. ——— ——-.]—Where, in an 


action for assault & battery, pltf. 
proves that the injury caused grievous 
odily harm, pltf. will be nonsuited 
unless it appears that proceedings have 
been taken against deft. for the 
criminal offence.—ScHonr v. Kay 
(1862), 10 N. B. It. (5 AML) 244.—CAN. 


504 tii. ne ee ee }+No 
bard & fast rule can be laid down to 
indicate the considerations by which 
a ct, ought to be guided in considering 
the question of the stay of a criminal 
proceeding, pending the disposal of a 
civil suit, & each case must be deter- 
mined upon its own facts. Even if 
soine or all the matters materially in 





556. Add. Ciialion :—After ‘‘ [1917] 2 K. B. 564, 
O. A.” add ‘‘On appeal, (1919] A. C. 368, 
H. L.,”’ & after ‘‘ 560°’ add ‘ 56la, 719a.”’ 


Add Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


issue are the same, that in itself cannot 
be a reason for staying the criminal 
proceedings. One test is whethor the 
rosecution is public or private. Where 
t is public the ct. as a rule would not. 
stay criminal proceedings.—GOPaL- 
CHANDRA CHAKRAVARTI tv. KING EM- 
vnen (1929), 1. L. R. 57; Cale, 558.— 


604 iv. ——-—-.J}——-The rule 
that where plitf. sues in respect of a 
wrong which is a tort & also a felony, 
deft. should be prosecuted in respect of 
the felony before theci vil action is heard, 
does not make such criminal prosecu- 
tion an indispensable condition prece- 
dent. to the right to maintain the .civil 
action. In its modern application the 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
judicial discretion. In exercising such 
discretion the ct. may consider circum- 
stances, such as the infancy, tgnorance 
or poverty of pitf., which may afford 
excuse for the failure to prosecute In 
respect of the felony. Where pltf. has 
obtained u verdict in the civil action, 
the ct., on motion for a new trial or for 
judgment, may consider the circum- 
stance that betweon verdict & motion 
deft. has been prosecuted in respect of 








the felony.— CARLISLE v. ORR (NO. 2), 
[1918] 2 I. ht. 442.—IR. 
604 v. —— -J—On Aug. 








12, 1920, an information for theft was 
laid by defts. against pitf. On Aug. 23, 
1920, pltf. began an action tn a division 
ct. against defts. to recover $99 for 
wages; on Aug. 30, defts. counter- 
claimed in the division ct. action for 
money & tickets amounting to $202.74, 
“fraudulently & without colour of 
right ’? converted by pitf. to his own 
use, the subject of conversion being 
the same up that in respect of which the 
criminal charge was made ; on Sept. 22 
pitf. was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in the 
scasions. On a subsequent day the 
judge of the division ct. heard argu- 


10 


557. Add. Annotation :—Refd. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368. 

568. Add. Annotation :—Consd. Neville v. London 
‘* Express ’’ Newspaper, {1919] A. C. 368. 


ment as to whether the action sbould 
be proceeded with before the criminal 
charge was taken up; he decided that 
it should, & fixed a day for trial, but 
on Dec. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order was made by a 
judge of the Supreme Ct. of Ontarlo, 
upon the application of defts., pro- 
hibiting the Judge of the division court 
from proce ie in the action until 
after the final disposition of the crimi- 
nal pryosecution. Plitf. appealed from 
this order, & before the conrpletion of 
the argument of the appeal ieee was 
tried upon the criminal charge & 
acquitted :—//eld: the division ct. 
judge had the right, the claim & 
counterclaim being within the juris- 
diction of the ct., to stay proceedings 
or otherwise deal with the case; & 
rohibition did not lic, even if the 
udge erred {n the conclusion to which 
he came.—He BRYANT v, CiTy Dairy 
Co. (1921), 64 D. L. R. 283; 37 Can. 
Crim. Cas. 405; 500. L. R. 40.—CAN. 


504 vi. —~--- ——~— ———.] —The mile 
that where an injury constitutes both 
a civil wrong & a felony the civil 
remedy is suspended until after 
prosecution does not apply where the 
offences disclosed by the civil action 
are offences under the Code, or, if only 
common law offences, are offences 
which could not at any time have beon 
classified as felonies.—~PORTER v. Sor- 
LOWAY Miuis & Co., Lrp., [1930] 
26 Alta. li, Rk. 150.-—-CAN. 


PART V. SECT. 4, SUB-SECT. 3.—C. 


sp. Civil aclion against company— 
Prosecution of directors.}——-On appeal 
from an order staying a civil action 
against an incorporated co. until o 
erlminal prosecution against certain 
officers thereof should be disposed of: 
~—Held ; the appeal should be allowed. 
—~MAOKEE v. SOLLOWAY, M1 & Co., 
Lrp. (No. 3), Pave 2 WwW. W. R. 926; 
4 q). L. lt. 417 7 44 3. Cc Rh, 401.-—-CAN. 


559. Add. Annotations :—Consd. Neville v. London 
‘“‘ Express’? Newspaper, (1919] A. ©. 368. 
Refd. Weld-Blundell ». Stephens, [1919] 1 
K. B. 620; Hickman v. Kent or Romne 
Marsh Sheepbreeders’ Assocn. (1920), 86 
T. L. R. 528. 


For the existing paragraph substitute the 

folowing paragraph :— 

-]—(1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage.—NEVILLE v. LONDON ‘‘ Express ”’ 
NEWSPAPER, Lirp., [1919] A. ©. 868; 88 
L. J. K. B. 282; 120 L. T. 290; 835 T. L. R. 
167; 63 Sol. Jo. 218, H. L. 

Annotations :-~-As to (2) Folld. Hickman v. Kent or Romney 
Marsh Sheepbreeders Assoocn. (1920), 37 T. L. R. 163. 
Apld. Wiggins v. Lavy (1928), 44 T. L. R. 721. Generally, 
Refd. Wild v. Simpson, [1919] 2 K. B. 644; Ellis ». 
Torrington, [1920] 1 K. B. 399. Mentd. Weld-Blundell 
v, Stephens, (1920) A. C. 956. 

561. Annotation :—-As lo (2) Refd. Mackey v. 

Monks (Preston), [1918] A. C. 59. 


561a. Special damage—Necessity to prove.]— 
NEVILLE v. LONDON ‘‘ Express’”’ NEws- 
PAPER, LTp., No. 560, ante. 


-|—Pltf., a member of deft. 
assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
tor libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanto out of any 
monevs recovered in the action. Pitf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief :— 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the yenus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintenance.—LLICKMAN v. 
KENT OR ROMNEY MarsH SHEEPBREEDERS’ 
Assocn, (1920), as reported in 151 L. T. Jo. 5, 
O. A. 


560. 


sic 





561b. 








Add. Annotation :—Refd. Neville v. London 
‘‘ ixpress ’? Newspaper, [1919] A. C. 368. 
Add. Annotation :-—Consd. Neville v. London 
‘*‘ Express ’’ Newspaper, [1919] A. C. 368. 
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§81 ix. et ee ——.,)-—One, D., diced 
sonless in 1843, leaving him oe 
three widows, the last of whom die 
in 1894. The widows had from time 
to time made numerous alfenations of 
porous of their husband’s estate to 

efta., most of the transactions being 
evidenced by registered deeds. In 
1906, the present suit for possession 
was brought by A., a collateral of D. 
& certain assignees from A., to whom 
he, after the death of the last sur- 
viving widow, had transf 


566. 


569. 


against 
or otherwise 
10 Lah. 613.—-IN 


erred a share 
in the property in consideration of 


| their agreeing to supply funds for the 
litigation to recover 
the alienees :—Held: 
rules against champerty & maintenance 
are not in force in India, & agreements 
to finance litigation on condition of a 
promise to share in 
ublic policy or void & can be 
enforced, unless they are extortionate 
ineguitable.—THAKAR 
Sincn v. UTTAM ue (1929), I. L. R. 


vii. 


594 ' 
English law of champerty is not in 
force in India & fair agreements to 
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Annotations :—For ‘‘For full anns., see” 
read ‘' Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 


Add. Annotation :—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919 [A. O. 868. 


Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ford v. Radford (1920), 36 'T’. L. R. 658. 


584a. Special damage-—Necessity to prove.]—-Hi1cK- 
MAN v. KENT OR ROMNEY MARSH SHEFP- 
BREEDERS’ Assocn., No. 561b, ante. 


Add. Annotation :—Refd. Ford v. Radford 
(1920), 86 T. L. R. 658. 


589. Add. Annotation :— Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 


Add. Annotations :—Apld. Ford v. Radford 
(1920), 386 T. L. R. 658. Refd. Neville v. 
a ‘* Express ’’ Newspaper, [1919] A. C. 
592. Add. Annotation :—Refd. 
(1920), 38 T. L. R. 658. 


594. Add. Annotation :—Refd. Wild v. Simpson, 
- [1919] 2 K. B. 544. 


598a. Percentage.]—PItf. was retained 
by deft. to act as his solr. in an action brought 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pitf. in that action. Deft. lost the action, 
& his solr. sued him for the costs :—Held: 
pitf. could not recover as (1) (BANKES, L.J.) 
the agreement was champertous, & its clfect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action; 
(2) (ATKIN, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a quantum meruit.— 
WILD v. Simpson, [1919] 2 K. B. 544; 88 
L. J. K. B. 1085; 1210. T. 326; 385T. LR. 
576; 63 Sol. Jo. 625, C. A. 


——.|]—-Pltf. carried on business as 
the ‘‘ Turf Register,’ which in a prospectus 
issued by him was called a “ society"; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 


share property in tigation with others 
in consideration of their rupplying the 
funds for carrying on suits are not 
opposed to public policy, & such agree- 
ments should receive effect except when 
extortionate or ineguitable.—InNDaR 
SINGH vw. Munsur (1919), IL. R. 1 
Lah. 124.—IND. 


§94 vili. — ~.}—-An agreement 
to contribute towards the costs of 
law sult in consideration of receiving 
a share in the result of the suit :— 
Held: on the facta to be not cham- 

ertous.—FELLOWS-SMITH vt. SHANES 
926), 46 N. Li. R. 168,—S. AF. 


576. 


677. 


583. 


585. 


590. 


Ford v. Radford 


599a. 


ack the land from 
the English 


its fruits are not 
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Il 
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601 e 


602. 


603. 


604. 


604a. 


601 


(1925) 


provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft. in the terms of the prospectus, that in 
consideration of pltf. ‘‘ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.’’ Pltf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft. in breach 
of the agreement :—Held: the agreement 
was illegal & void, h2ing contrary to public 
policy, & champer.ous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover.—ForpD v. 
RaDForRD (1920), 36 T. L. R. 658; 64 Sol. 
Jo. 571. 

Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Neville v. London ‘“ Express’’ News- 
paper, [1919] A. C. 368; Ellis v. Torrington, 
[1920] 1 K. B. 399. 

Add. Annotations :—Refd. County Hotel & 


Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 


251; Ellis v. Torrington, [1920] 1 K. B. 399; 
Allgemeine Versicherungs-Gesellschaft Hel- 
vetia v. German Property Administrator, 
[1931] 1 K. B. 672. 


Annotation :—As to (1) Refd. County Hotel & 
ae Co. v. L. & N. W. Ry., [1918] 2 K. B. 
51. 
Annotations :—Refd. County Hotel & Wine 
Co. v. L. & N. W. Ry., [1918] 2 K. B. 251: 
Marsden v. Heyes, [1927] 2 K. B.1. Refd. 
Se i v. Edelston (1930), 99 L. J. K. B. 

Assignment of option to take 
lease.]|—-In 1853 the L. & C. Ry. Co., the pre 
decessors of deft. co.. leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ‘‘the co. & their successors & 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ’’ at a rent to be fixed as there 
mentioned, ‘‘in preference to any other 
party.’”’ In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 plitf. co. 
obtained an assignment from B. of his interest 
under these two documents. & an assignment 
from H. of the land comprised in the lease of 
1853 & “* All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.’ From 
1866 onwards plitfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
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1891, defts. & the Caledonian Ry. Co. 
demised to plitfs..a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1858, & referred to it as the 
‘‘ principal indenture ’’’; & it also provided 
that ‘‘ these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the pce indenture,”’ 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months’ notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1858, & requesting 
to be informed as to terms. Defts. having 
ignored the notice, pltfs., on Oct. 16, 1916, 
obtained an express assignment from the 
Fee representatives of H., who had 
ied in 1876, of ‘‘ all that the benefit right 
title & interest. if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.” Pitfs. claimed (a) a declara- 


@bion that defts. by the lease of 1853 were 


607. 


615. 
617. 


under an obligation to put & keep the 
occupier of pltfs.’ hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent; (b) to have 
such rent fixed under the direction of the 
ct.; (¢) damages for the breach of such 
obligation by defts. :—Held: (1) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised; (2) the option clause was 
assignable, & was not a covenant merely 
personal to the covenantee; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
‘* premises ’’ therein referred to the land & 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltis., & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ullra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties.— 
Oounty HoTret & WINE Co. v. LONDON & 
NORTH WESTERN Ry. Co., [1918] 2 K. B. 
251; 87 L. J. K. B. 849; 119 L. T. 38; 34 
T. L. R. 393; 17 L. G. R. 274 ; affd. on other 
grounds, {1921]1 A. C. 85, H. L. 


Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
County Hotel & Wins Co. v. L. & N. W. Ry., 
{1918} 2 K. B. 251. 

Annotation :—Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 

Add. Annotations :—Refd. County Hotel & 
Wine Oo. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ellis ». Torrington, [1920] 1 K. B. 399. 


617a. Lease of tithes-—-With covenant to take legal 
proceedings for recovery of tithes.|——Agree- 
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yonent or Cecoaen dependent on succesa uf action—~ Assignment votd.|—F mst MorToaGs Co. v. Noup, 
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ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 

ency with a stipulation that the intended 
lessee would. within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise :—Held: not to be within Statute 
of Maintenance, 1540 (ec. 9).—WHITE v. 
ee (1835), 1 Y. & C. Ex. 385; 160 


621. Add. Annotations :—Consd. County Hotel 
& Wine Co. v. L. & N. W. Ry., [1918] 2 
K. B. 251. Apid. Ellis v. Torrington, [1920] 
1 K, B. 399. 

—— Dilapidations.|—-A freehold mes- 
suage & tencment were the subject of the 
following leases: (a) a head lease which ex- 
pired on Dec. 25, 1917; (0) an underlease 
which expired on Dec. 18, 1917; (c) a 
sub-underlease which expired on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. . The 
sub-inderlease became vested by assignment 
in deft. On Dec. 18, 1917, pitf. who had been 
a tenant to deft. of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repair & deft. was threatening pltf. 
with an action on his covenant. Thereupon 
pltf. obtained an assignment of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft. as assignee 
of the sub-underlease for breaches of the 
lesseo’s covenants therein :—IHeld: the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on thé covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate.— 
Enis v. ToRRiINaToN, [1920] 1 K. B. 399; 
89 L. J. K. B. 369; 122 L. T. 361; 36 
T. L. R. 82, C. A. 

Annotation :-—Refd. Rye v. Purcell, [1926] 1 K. B. 446. 

634. Add. Annotation :-—Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 

635. Add. Annotations :—-As to (1) Refd. Ellis v. 
Torrington, [1920} 1 K. B. 899. As to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W Ry.. (1918] 2 K. B. 251. Refd. Earle 
(1925), Ltd. v. Hemsworth R. D. C. (1928), 
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636. 


637. 
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140 L. T. 69. Generally, Refd. Earle v. 
. Hemsworth R. D. C. (1928), 44 T. L. R. 758. 


Add. Annotations :—Apld. Ellis v. Torrington, 
[1920] 1 K. B. 899. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918]2 K. B. 251. 
Add. Annotations :—As io (1) Apld. Ellis v. 
Torrington, [1929] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 


637a. ——— Actions for infringement of copyright— 


- 


Society for protection of copyright interests of 
members.]|—-Plitf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the societ 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members :—Held: 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 

Itfs. were entitled to succced.—PERFORMING 

IGHTS SociETy, Lrp. v. THOMPSON (1918), 
34 T. L. R. 351. 


637b. Assignment of judgment.|—In an action 


640. 


641. 


642. 


644. 


645. 


646. 


648. 


of assumpsit to pay money in consideration 
of the assignment of a judgment :—Held: 
this was good consideration & might be 
assigned without maintenance.—LODER v. 
CHESLEYN (1664), 1 Sid. 212; 82 E. R. 1063. 


Add. Annotation :—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. OC. 368. 


Add. Annotation :—Refd. Neville v. London 
‘*‘ Express ’* Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotations :—Consd. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368. 
Distd. Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotation :—Refd. Neville ». London 
‘‘ Express ’? Newspaper, [1919] A. C. 388. 


Add. Annotations :-—Refid. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 
Add. Annotations :—As to (1) Apld. Ford v. 
Radford (1920), 36 T. L. R. 668. Gencrally, 
Refd. Neville ». London ‘‘ Express’? News- 
paper, {1919] A. O. 368. 


| share therein, if they should succeed cluding the one in question herein, 
i etting a title through the suit: which at the time of the expropriation 
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now defts., pending such suit, that 217.—CAN. 


have the amount of the compensation 
fixed, & made H. deft. :—Held: the 
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Cases 655—731. 


655. Add. Annotations :—Refd. Neville v. London 
‘* Express’? Newspaper, [1919] A. C. 368 ; 


Ford v. Radford (1920), 36 T. L. R. 638. 


Add. Annotations :—Distd. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
a ‘‘ Express ’’ Newspaper, [1919] A. C. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 
Add. Annotations :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. O. 368; 
Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. O. 368. 


Add. Annotation :—Relfd. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sa ail Assocn. (1920), 36 T. L. R. 
28. 


Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
Neville v. London ‘ Express’’ Newspaper, 
[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. R. 721. 


Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 


———.|—Observations as to the cir- 
cumstances in which a solr. may take up a 
speculative case on behalf of a poor client, 
& as to the terms on which he may do so.— 
Wicatns v. Lavy (1928), 44 T. L. R. 721, 
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692. Add. Annotations :—Refd. Neville v. London 
‘‘ Express ’’’ Newspaper, [1919] A. C. 368; 
Ford v. Radford (1920), 86 T. L. R. 658. 


Annotation :—Refd. Wild v. Simpson, [1919] 
2K. B. 644. 


Add. Annotation :—Refd. Wild ‘v. Simpson, 
[1919] 2 K. B. 544. 

Add. Annotation :—As to (2) Refd. Wild vw. 
Simpson, [1919] 2 K. B. 544. 


702. Add. Annotation :—Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 


——~,.]|— A solr. will never be permitted 
to deal with his client for the property in 
question in the cause.—DOWLIN v. 
(1823), as reported in 1 L. J. O. 8. Ch. 169. 


713a. —— .}—PITTMAN v. PRUDENTIAL 
Deposit BANK, LTD. (1896), 13 T. L. R. 110; 
41 Sol. Jg. 129, C. A. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’?’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘* Iixpress ’’ Newspaper, [1919] A. C. 368. 


719a. —-— Necessity of proving special damage.]— 
NEVILLE v. LONDON ‘' EXPRESS”? NEws- 
PAPER, Lip., No. 560, ante. ; 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 


This paragraph was in effect reversed by the 
House of Lords, see NEVILLE v. LONDON 
‘* Express ’? NEwspParer, Ltv., No. 560, ante. 


Annotation :—Refd. Neville v. London ‘‘ Ex- 
press ’’ Newspaper, [1919] A. C. 368. 


Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. TR. 658. Refd. Neville v. 
a ‘* xpress ’? Newspaper, [1919] A. C. 


695. 
696. 
699. 





711a. 








716. 


719. 


720. 


725. 


726. 


731. 


only common-law offences, are 
offences which could not at any time 
have been classified as felonies.— 


Act, 1911 (c. 136), 8. %7.}--An agree- 
ment between pitf. & deft. made under 
the above sect., as to payment for 
deft.’s services as solr., was rescinded 
on the ground that the provincial 
statute authorising such an agreement 
was ultra vires.-—-TAYLOR t. MACKIN- 
TOSH, (1924) 3D. L. R.926; 3W.W_RR. 
97; 34 B.C. R. 56; affg., [1924] 1 
D. L. R. 877; 1 W. W. RR. 859; 33 
B. C. lt. 383.—CAN. 


PART VIII. sires SUB-SECT. 3. 


sz. Abolition of distinction between 
felonies misdemeanors——.Action 
against company—-Prosecution of 


is against an incorporated company & 
a stay thereof is asked for on the ground 
that criminal proceedings are pending 
against directors of the co. on charges 
identical with those which might be 
based on the facts which may be dis- 
closed in the civil action, but there fs 
nothing alleged in the latter action 
to show that said directors are in- 
dividually connected with or have a 
knowledge of the facts alleged in that 
action. Since said rule under the law 
of England was applicable where the 


| prosecution was fur a felony but not 


1 


where it was for a misdemeanor, & 
the distinction between felonies & 
misdemeanors has been abolished with 


directors.}—Even if the rule, that where | oeect to offences against the Criminal 
€ 


an {f{njury constitutes both a civil 
wrong & a felony the civil remedy is 
suspended or may be stayed until the 


ene ne 


Code, the rule dues aot apply where 
the offences disclosed by the civil 
action are offences under the Code or, 


14 


PORTER v. SOLLOWAY, MILLS & Co., 
LTp., [1930] 1 W. W. hk. 680; 3 
Sak R. 758; 54 Can. C. C. 181.— 


PART VIII. SECT. 5, SUB-SECT. 2.—B. 

sa. Defence of champerty — Action 
must be based on agreement.|— Where a 
statement of claim shows a good cause 
of action which if established at the 
trial will entitle the pltf. to succeed, 
deft. cannot by setting up a 
champertous agreement between pltf. 
& strangers to the action deprive 
pitf. of his right to prosecute the action. 
The defence of champerty & main- 
tenance is confined to actions on the 
champertous contracts themselves.— 
DAVEY v. TALLON (Man.), [1928) 3 
W. WK. 215; affd.,[1929) 1W.W. 0, 
171.—CAN. 


Vol. I. Cases 1—-87a. 


ADMIRALTY. 


Part |—Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 











1. Add. Annotation :—Consd. The Fagernes, Flower v. Bradley (1874), 44 L. J. Ex. 1; 
[1926] P. 185. G. N. Ry. v. Swaffield (1874), L. R. 9 Exch. 
12a. _ -DORRINGTON’S CASE (1615), Rr Negeri : Puce Aran ee ; Nae 
Moore, K. B. 916; 72 H. R. 995. (1880), 5 Ex. D. 227; Allen v. Garbutt (1880), 
12b. .|}—MARTIN v. GREEN (1664), 1 6 Q. B. D. 165, The Rona (1882), 7 P. D. 
Keb, 730; 83 E. R. 1210. eel ee oe rian Ae Judge 
; . B. D. 142; ° 
25. Citations :—For “THe LORD Cocimanr ” Dacian. 1eb1t P.1; Rv. City of ees 
read ‘' DUNCAN v. M‘CALMONT. Court Judge, [1892] 1 Q. B. 273; The 
88. Annotations:—For ‘‘For full anns., see Theodora, [1897] P. 279 ; Foster v. Driscoll, 
SHIPPING & NAVIGATION ”’ read ‘“‘Mentd. The Lindsay v. Attfield, Lindsay v. Driscoll, 
Hanna (1866), L. R. 1 A. os ioe poner [1929] 1 K. B. 470.” 
Steam Navigation Co. v. British Colonial 44, Add. fati >—Refd. Ell : ’, 
Navigation Co. (1869), L. R. 4 Exch. 238; Gaur 191018 KOE Bl: aan 
The Warsaw, [1898] P. 127.’ Comrs. v. aoe Volute, [1922] 1 A. C. 129; 
39.  Citati ule . Moo. P. C. C. Dew v. United British S.S. Co. (1928), 98 
OT ee eee ee eg ae L. J. K. B. 88; Service v. Sundell (1929), 
L.C.177; 1I5B.R.60,,P.C | 45 T. L. R. 569. 
Annotations :—For ‘‘ For full anns., see 46. Add. Annotation :—Refd. The Fagerncs, 
Sete Mea Ao ree ae [1926] P. 185. 
Stettin (1 ), Brown. ush. 199; The ‘“ Bia ca ? 
Hanna (1866), L. R. 1 A. & E. 288; General 66 G00, Ang tls Ree ao dopiten noo} 
Steam Navigation Co. v. British & Colonial Doan ye aa le 
Steam Navigation Co. (1869), L. R. 4 Hxch. eee ; ; 
238; The Moselle (1874), 32 L. T. 570; The 70. Add. Annotations :—Consd. q he St. George, 
Vesta (1882), 7 P. D. 240; The Bristol City, [1926] P. 217. Refd. The Tervaete, [1922] 
[1902] P. 10; The Cayo Bonito, [1903] P. 203.” Pp. 259; The Colorado, [1923] P. 102; 
ee The Sylvan Arrow, [1923] P. 220; The 
40. Citations :—Add after the words “on another | Zigurds (No. 1) (1932), 48 T. L. R. 556. 
point” “sub nom. THE ARGOS (CARGO EX), | Tus T No. 59 
GAUDET v. Brown, Tur Hrwsons, Gerpry 824 J-—THE TUBANTIA, No. 594a, post. 
v. CORNFORTH.”’ 87a. |—Held: barges, fitted with rudders 


PART I. SECT. 4, SUB-SECT. 1. 


sa. Equitable jurisdiction.J—M. ob- 
tained judgment for wages, etc., against 
A., the owners 
default to appear. 
owners of the cargo, intervened. The 
vessel was dul 


the 


Annotations :—For ‘‘ For full anns., see 
SHIPPING & NAVIGATION’? rcad ‘ Mentd. 
Purkis v. Flower (1873), 43 L. J. Q. B. 33; 


having made 
& Co., tho 


No maritime lien attaches in the case 
of an arsault by tbe captain on a 
seaman on board ship, & an action 
in rem does not He against the vesscl 
to recover damages due to such assault. 
—JOUPIDES v. THE SCNOONER CaALi- 





é& not propelled by oars, were “ ships ”’ within 
M. S. Act, 1894 (c. 60), ss. 503, 742.—THE 
Hartow, [1922] P. 175; 91 L. J. P. 119; 


master was entitied to damages pari 
pussu With his claim for wages, which 
he conld enforce by an action in rem ; 
(2) the master was not entitled to 
claim in rem for interest upon arrear 
wages.—Jre GWYDYR CasTLE (1920), 


seized, sold at anction 
by the sherlff, & purchased by I). & Co., 
who made the necessary deposit. 
Money had been wired by applt. to 
discharge pltf.’s claim, but arrived too 
late to stop the sale. D,. & Co. aftcr- 
wards. tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale, 
& to redeem the vessel. D. & Co., on 
purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they were papain ere for the sale 
lication was refused : 


thereof, The ap 
—Held : while the AdmlIty. Ct. exer- 
cised av anquestionable equitable juris- 


diction, inasmuch as applit. had faiJed 
to show a superior equity to those 
arising in favour of the purchasers, the 
order refusing the application should 
not be interfered with.—-MCBRIDE ov. 
far (1920), 20 Exch. C. R. 274.— 


PART I. SECT. 5. 


ab. Action in rem—Tort committed 
master—Recovery of damages.)— 








MERIS (1921), 69 D. L. R. 188; 20 41 N. UL. 2. 231.—S. AF. 
Exch. C. Rt. 331.-—CAN. 
s6.—-~-— .}—If a tort is PART I. SECT. 6, SUB-SECT. 1.--B. (b). 


committed within the jurisdiction of 
the ct. by the master of a ship, being 
a peregrinus, against a member of his 
crew, also a. peregrinus, the ct. haa 
jurisdiction to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort; but the commission 
of such a tort is not a ground for 
attaching the ship to found jurisdiction 
unless the master has an interest. in the 
ship.—NoLAN v. S.S. RUSSEL HAVER- 
SIDE, {1921} C. P. D. 136.—S. AF. 


sd. Master’s claim for damages 
—dé interesi on wages im arrear— 
Whether enforceable by action in rem. |— 
A British on was attached to satisfy 
various creditors in rem, including the 
master of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the proceeds. 
The master’s claim included damagce 
against the owners for wrongful dis- 
missal calculated from a date subse- 
quent to the sale:—Held: (1) the 
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82 i. Torts commited on high seas. }— 
The Exch. Ct. of Canada in AdmlIty. has 
jurisdiction to entertain an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
seas.—COMMERCIAL PACIFICO CABLE Co, 
v. THE PRINCE ALBERT (B.C.), [1926] 
4D. L. R. 543; [1926] 3 W. W. R. 
309,.—CAN. . 


PART I. SECT. 6, SUB-SECT. 1.—C. 


sf. Vessel buill for show.)—-A vessel 
built for show & not. for transporta- 
tion is a ‘‘ ship * within admity. law 
& is subject to seizure for towage.— 
NEVILLE CANNERIES, LTD. vw. SANTA 
MARIA (1917), 16 Exch. C. R. 481: 36 
D. L. R 619 —CAN. 


sg. Conservatory attachment of barge— 
Concurrent jurisdictions of Superior 
Court & Admiralty Court.}--GIRaARD v, 
ae (1916), Q. R. 49 S.C. 284,— 


Cases 87a-—141d. 


126 L. T. 763; 38 T. L. R. 375; 15 Asp. 
M. L. C. 498. 


Annotation :—Consd. Merchants’ Marine Inece. v. North of 
a pend cope & Indemnity Assocn. (1926), 42 


89. Add. Annotations :—As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 


115. Add. Annotation :-—Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


125. Add. Annotations :—-Refd. The Fagernes, 
[1926] P. 185; China Navigation Co. v. 
A.-G. (1932), 48 T. I. R. 3765. 


126. Add. Annotation :—Refd. The Fagernes, 
[1926] P. 185. 


130. Add. Annotation :—Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 


130a. Yacht authorised to fly White Ensign.]—By 
the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
Kiny’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time :—-Held: tho fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty's ships within reg. 9.—H.M.S. 
GuLaTTron, [1923] P. 215; 938 L. J. P. 12; 
39 T. L. R. 690. 


131. Add. Annotations :—Apld. The Crimdon 
(1918), 35 T. L. R. 81. Refd. The Gagara, 
[1919] P. 95; The Porto Alexandre (1919), 
89 lL. J. P 97; The Tervaete, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. RB. 18. 


181a. —-—.|—A privately owned vessel used by a 
sovereign State for public purposes is immune 
from arrest in a collision action.—THE 
Crimpon (1918), 35 T. L. R. 81. 

Sida eae — Consd. The Porto Alexandre (1919), 89 


134. Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


185. Add. Annotation :—Refd. The Tervaete, 
[1922] P. 197. 

140. Add. Annotations :—Apld. The Crimdon, 
(1918), 35 T. L. R. 81; The Gagara, [1919) 
P. 95. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; The Jupiter (1923), 98 L. J. P. 156; 
The Sylvan Arrow, [1923] P. 220; Re 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 678; Duff Development Co. v. Kelan- 
tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) (1927), 137 L. T. 333; Bngelke 
v. Musmann, [1928] A. C. 433. 


ee 


ENGLISH AND Empire Dicest SupPpLEMENT. 
141. Add. Annotations :—Refd. The Crimdon 


(1918), 85 T. L. BR. 81; The Porto Alexandre 
(1919), 89 L. J. P. 97. | 


141a. -.J--THE ORIMDON, No. 131a, ante. 
141b. Government not formally recognised.] 


—Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds (inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assiastance of the Foreign Office as to the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forces of the 
Russian Soviet Govt., the Provisional Govt. 
had not been ‘‘ formally recognised either by 
H.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State :—- 
Held: (1) although under the control of an 
official of the Provisional Govt. the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct.—THE ANNETTE, THE Dora, 
el P.105; 88 L. J. P. 107; 35 T. L. R. 
288. 


Annotations :—~As to (2) Refd. The Jupiter, (1924) P. 236; 
The Jupiter (No. 2), (1925] P. 69. 


141¢. —-— Trading.|—-A vessel owned or requisi- 


tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals.— 
THE PoRTO ALEXANDRE, [1920] P. 80; 89 
L. J. P. 97; 122 L. T. 661; 36 T. L. R. 66; 
15 Asp. M. LC. 1,0. A. 


Annotations :—Relfd. The Tervaeto, [1922] P. 259; Com- 
ania Mercantil] Argentina v. United States Sh 
Soard (1024), 93 L. J. K. 

(1932), 48 T. L. R. 556. 


141d. ——.]—While under requisition by, & 


NPtac 
B. 816; The Ziguris (No. 1) 


manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltis.’ steamship. After 
the vesse] had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 
leaded (inter alia) that ‘‘ at the time when 
he collision is alleged to have taken place 


pa PART I. SECT. 6, SUB-SECT. 3.—B. 
141 1. Ship requisitioned by foreign Government.}—Held;: not Hable to arrest.—-Tum Eoto, (1918] 21. BR, 78.~-IR, 
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the Sylvan Arrow was under requisition by & 142d. 


under the sole control & management of the 
Govt. of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were & are in no wise responsible. . . . Defts. 
say that the action is not maintainable in 
rem by reason of the facts set out’ above. 
On the hearing of this question as a pe 
liminary point of law :—Held: defts. 

surrendered their vessel to the United States 
Govt. under compulsion; in no sense could 
it be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs.—THE SyYLvan 
AkRowW, [1923] P. 220; 02 L. J. P. 119; 130 
ae 157; 39 T. L. R. 655; 16 Asp. M. L. C. 


142. Add. Annotalibns :——Refd. The Porto Alex- 
andre (1919), 889 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816. 


142a, —— }—THE Porto ALEXANDRE, No. 
141c, ante. 


142b. -.|—On a motion to set aside a writ in 
rem claiming possession of a vessel in the 
possession of the Esthonian Govt. the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated that His Majesty’s Govt. had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts.; & the writ 
& all subsequent proceedings must be set 
aside.—THE GAUARA, [1919] P. 95; 88 
L. J. P. 101; 122 L. T. 498; 35 T. L. R. 259; 
63 Sol. Jo. 301 ; 14 Asp. M. L. C. 547, C. A. 

Annotations :-—Folld. The Jupiter, [1924] P. 236. Refd. The 

Annette, The Dora, {1919} P. 105. 


142¢c. 





Subsequent sale to private owner.|- 
Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.— 
THE TERKVAETE, [1922] P. 259; 91 L. J. P. 
213; 128 L. T. 176; 38 T. L. R. 8253; 67 
Sol. Jo. 98; 16 Asp. M. L. C0. 48, C. A. 


Annotations :-—Refd. The Colorado, [1923} P. 102; The 
Meandros, [1925] P. 61; The Stream Fisher, [1927] P. 73. 


147a. 


Vol. L—Admiralty. Cases 141d—160. 


.|—Pltfs., a foreign co., issued a writ 
in rem claiming possession of the steamship 
J. The writ was directed against ‘ the 
steamship J. & all persons claiming any right 
or interest in the said steamship.’’ The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the aie! 
was the property of the Union. a recognise 

independent sovereign State :—~Held: the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.—-THE JUPITER, [1924] 
Pp. 236; 93 L. J. P. 156; 1382 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C, 447, C. A. 





148a. Vessel alleged to belong to foreign Govern- 


ment under decree of nationalisation. |—-THE 
JUPITER (No. 2), No. 171la, post. 


147. Add. Annolations:—As to (1) Apld. The 


Meandros, [1925] P. 61. Consd. The Castor 


(1932), 48 T. L. R. 604. 


Owners liable though possession of 
vessel transferred—Ship requisitioned.]— A 
Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt. 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & crew ceused 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from possible total loss by the services of 
pitfs.’ salvage ship. After the vessel had 
been returned to her owners she was arrested 
by pltfs. in an action in rem:—Held: the 
terms of requisition did not dispossess defts. 
of their property in the vessel; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt.; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 
Itfs. for salvage.—THE MEANDROS, [1925] 
P. 61; 94 L. J. P. 37; 1382 L. T. 750; 41 
T. L. R. 236; 16 Asp. M. L. C. 476. 


ewe -— Refd. France Fenwick V. R., [1927] 1 K. R. 
458. 


149. Add. Annotation :—As to (1) & (2) Apld. The 


Meandros, [1925] P. 61. 


150. Add. Annolalion :—-Refd. The Sylvan Arrow, 


[1923] P. 220. 


142i. Veasel of foreign Sovereign— 
Trading.j}--The J. was the property of 
the Govt. of Indo-China, a French 
ossession, administered by a Governor- 
eneral for & in the name of the 
French Republic. Her officers & crew 
were in the service & pay of that 


Govt.. & at the time of the accident 
she was on a voyage in the interest 
of the Govt. of Indo-China :—Held: 
the J. could not be lawfully arrested. 
Semble: a sovereign State cannot be 
impleaded indirectly by proceedings 
in rem against ita property. That 
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immunity from arrest of a foreign 
aLate-owned ship is not affected by the 
vesse] being used fur trading oelatente 
& as @ cargo carricr, nor does it matter 
how the vessel is being employed.-—— 
BROWN, JR. v. 8.S. INDO-OHINE (1921), 
21 Exch. C. R. 406.— CAN, 


Cases 170—304. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part I1—vurisdiction in Particular Cases. 


170. Add. Annotation :—Refd. The Annette, The 


Dora, [1919] P. 105. 





170a. 
No. 141b, ante. 


171. Add. Annotation :—Refd. The Annette, The 


Dora, [1919] P. 105. 
171a. 


defts., an Italian co. 


to a Russian co., 


had ceased to exist. 


entertain possession suits 


vessel belongs ; 


discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt. directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—THE 
JUPITER (No. 2), [1925] P. 69; 94 L. J. P. 
59; 133 L. T. 85; 16 Asp. M. L.C. 491, C. A. 


Add. Annotation :—Refd. The Annette, The 


213. 
Dora, [1919] P. 105. 





248a. 


under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 


is not a legal mtge. 


(2) A party who intervenes in, & defends, 
an action in rem cannot set, up defences which 
the owners of the ship could not have set 
up had they appeared & defended.—THE 


BYZANTION (1922), 


T. L. R. 744; 16 Asp. M. L. C. 19. 


Add. Annotalion:—As to (2) Consd. The 
Lord Strathcona, {1925] P. 143. 

Right of charterer—To dispute validity 
were rmtgees. 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 


254. 





254a. 
of mortgage.]—Pltfs. 


PART II. SECT. 1, SUB-SECT. 2, 


1821. Wrongdocr.}—Where a ship 
has been wrongfully seized by her 
crew the ct. wil! order the marshal to 
deliver possession of it. to the owner 
upon Stn Secu tye PAC GREAT 


ASTERN Yy. Co. vw. Tur CLINTON 
(1918), 21 Exch. C. R.169; 27 B.C. R. 


J\—TAHE ANNETTE, THE Dona, 


——.]—-By a contract of sale made in 
London, an English co. on behalf of the 
Soviet Govt. purported to sell the J. to 
The vessel had belonged 
but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name cf the persons appointed by the 
French cts. to administer its affairs, against 
“the J.,"’ claiming possession. 
co. entered an appearance & moved to set 
aside the writ :—Held: (1) there is no estab- 
lished rule that the Admltv. Ct. will not 
in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 


} 


seasons with options for a renewal which did 
not expire until 1932. 


Pltfs. brought an 


action in rem against the shipowners, claiming 


judgment for the validity of the mtges. & an 


order for sale of the vessel by the marshal. 


The Italian 


of a 
Add. 


PART II. SECT. 8, SUB-SECT, 2.—A. 


2501. 4dmiraliy Court Act, 
(e, 10}—Mortgage registered abroad. }— 
Action in rem, to recover the balance 
due on a deed of mtge., executed at 
Buffalo & registered there according 
to the law & regulations of the State of 
New York. The ship was arrested & 
released on bail. Deft. moved for an 
order to sct aside the writ of sum- 
mons, etc., for want of jurisdiction. 
On the hearing F. moved to amend, 
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No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. 
interveners also alleged that the mtges. were 
invalid :—Held: 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whethcr pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party.—THE Lorp StrraTHcona, [1925] P. 
143; 95L. J. P.5; 183 L. T.765; 41 T. L. R. 
G38; 69 Sol. Jo. 762; 16 Asp. M. L. C. 536. 


Thereupon the char- 


The 


the interveners had no 


262. Add. Annotation :—Refd. The St. George, 
th ropa fen [1926] P. 217. 
COT the ear, ate 967. Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
269. Add. Annotation :---Consd. The St. George, 
[1926] P. 217, 
276. Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 361. 
277. Add. Annotation :-—Reftd. The St. George, 
(1926] P. 217. 
278. Add. Annotation :—-Refd. The James W. 
.|—(1) The Admlty. Ct. has jurisdiction, Elwell, [1921] P. 351. 
283. Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
286. Add. Annotation :-—Refd. The James W. 
Elwell, [1921] P. 351. 
288. Add. Annolalion :~-Refd. The James W. 
Elwell, [1921] P. 35}. 
289. Add. Annotalion :--Refd. The St. George, 
[1926] P. 217. 
; 291. Add. Annolation :--- Generally, Refd. The 
Bee abe, Te Ae “aS St. George, [1926] P. 217. 
300. Add. Annotation :—Refd. The St. George, 
(1926] P. 217. 
304. Add. Citation :—166 BE. R. 973; on appeal 


(1851), 8 Moo. P. C. C. 459, P. C. 


Annotations :~-Folld. The 
(1864), 2 Moo. P. C. C. N. S. 289. 


Hamburg 
Consd. 


which amendment was in substance 
an allewation that deft. undertook to 
have the ship placed under Canadian 
register & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or seizure at the time of the 
institution of the action :—Held: 
(1) the ct. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed.—FINNIGAN 
ye. S.S. NORTHWEST (1920), 20 Exch. 
C. R. 180.—CAN., 


The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (qtherwise Eliza Cornish) 
(1853), 1 Ecc. & Ad. 36; The Rajah of 
Cochin (1859), Sw. 478; Lloyd v. Guibert 


(1865), L. R. 1 Q. B. 115; The St. George, 
{1926] P. 217. 


Add. Annotation :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

822. Add. Annotation :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 


Default of appearance.]—A firm 
of ship repairers commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered :—Held: it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act.—Titk MaaGiz£ 
aii 128 L. T. 480; 16 Asp. M. L. C. 


Add. Annotation :—Refd. Pocahontas Fucl Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 


Add. Annotation :—-Refd. The Mogileff, 
[1921] P. 236. 


815. 


828a. 








829. 


331. 


384, ee a nolation :—Refd. The Mogileff, [1921] 

335. Add. Annolation :—Refd. The Mogileff, [1921] 
P. 236. 

336. Add. Citation: — sub nom. Tuer WEST 


FRIESLAND, Sw. 456, P. C. 


Add. Annotations :—Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356; 
Northcote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
{1921} P. 236. 

Add. Annotation: -—~— As _ to 
Mogileff, [1921] P. 236.. 


337. (5) Refd. The 


PART II, SECT. 5, SUB-SECT, 1.—A. 


827ia. —— -}~—A vessel was 
seized by a co fare when it was being 
repaired by pltf. in pitf.’s yard. Pitf. 





327 iv. 





39; 31B.C. R.443; (1923]1 W.W.R. | 
76.—CAN. 


** Building °° any ship.) 
—ERIKSEN BROTHERS v. THE MAPLE 


Vol. 1—Admiralty. Cases 304— 


338. Add. Annotation :—Refd. The Mogileff, [1921] 


338a. arenes 
post. 


343. Add. Annotations :—Refd. The Mogileif, 
[1921] P. 2836; The Ambatielos, The Cepha- 
lonia, [1923] P. 68. 


346. Add. Annotations :—Refd. The Colorado, [1923] 
Se The Zigurds (No. 1) (1932), 48'T. 1. R. 
556. 


847. Add. Annotation :—Consd. The British Trade, 
(1924] P. 104. 


352. oer Annotation :—Refd. The Mogileff, [1921] 
LP. 236. 


352a, —— —— -.]—The agent for a foreign 
ship, being also part owner, may recover 
against the ship for necessaries supplied.— 
THE WesT FRIESLAND (1859), Sw. 454; 5 Jur. 
N. S. 658; 166 HE. R. 1213; on appeal 
(1860), Sw. 456, P. C. 

Annotations :--Apld. The Underwriter (1868), 25 L. T. 279. 
Consd. Laws v. Smith, The Rio Tinto (1884), 9 App. Cas. 
356. Dbtd. Northcote v. The Henrich Bjérn, The Henrich 
-Bjérn (1886), 11 App. Cas. 270. Congd. ‘The Mogileff, 
(1921) P. 236. Refd. The Riga (1872), L. R.3 A. & KH. 
516; The El Salto (1908), 25 T. L. R. 99; Foong Tal v. 
Buchheister, [1908] A. C. 458; The Stream Fisher, [1927] 


-Tue Moaiterr, No. 352c¢, 


352b. ——- -—---.|—-A person who has made ad- 
vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum 80 sought to be recovered. 
An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), s. 5, & 
does not lose his right so to suc by giving 
credit in the account furnished to his principal 
for sums received.—Foone Tari & Co. ». 
BUCHHEISTER & Co., [1908] A. OC. 458; 78 
lu J.P.C.31; 99 L. T. 526; 11 Asp. M. L. C. 

122, P. C. 
Annotations :—Consd. The Mogileff, (1921) P.236. Refd. E) 

Salto (1908), 25 T. L. It. 99. 


pu Norp v. S.8S. St. Lovis (1920), 
| 20 Exch. O. R. 232.—CAN. 


aii, —— —— Ship under arrest,}— 
THE PACLFICO ¥v. INSLOW MARINE 


brought action in the Admlty. Ct. 
claiming a lien for repairs done at the 
time the vessel] was in possession & 
repairs previously executed on her last 
trip :—Held: the ct. had no juris- 
diction to entertain the action, as the 
vessel was not ** under arrest” at the 
time the writ was issued.—MARTIN vv. 
THe Sra FOAM (1921), 68 D. L. KR. 
750; 30 B. C. R. 398; [1922] 2 
W. W. R. 1181.—CAN. 

827i1b. —- -.}—-TUE PaciFrico 
v. WIXSL0OW MARINE Raritway & 
SHIPBUILDING Co., ee DL. R, 
162; (1925) Exch. C. R. 325 affy. 
S. C. sub nom. WINSLOW MARINE Ry. 
& SBIPRUILDING Co. v. THE PACIFICO, 
[1924) 2 0. L. R. 1903 (1924) Exch. 
: R. 90; ire 1 W. W. BR. 930; 34 


$27 ie. ——— —.]}—STACK v. THE 
BaRGE LEOPOLD (1919), 18 Exch. C. R. 
325.—OAN. 


$27 iii. -—— J—Held: work 
done in making alterations in & addi- 
tion to the pllot-house, rig, spars, sails, 
tanks, etc., of a gasoline boat neceasi- 
tated by her intended new employ: 
ment in outside waters, was for the 
** building " or *‘ equipping ”’ of a ship 
within a. 4 of the above Act.~-ERIKSEN 
BROTHERS v. THE Mapes LeaF, [1923] 
4 D. Lh. R. 1201 Ps [1923] Exch. Cc. R. 





Leaf, No. 327 iii., ante.-—CAN. 


329 ii. —- Ship on colonial 
register-— Actual ceca [One ne!: }—The 
C. was registered at Vancouver, B.C. 
& was owned by a co., having its head 
office at the same port. The co. was 
practically A., who was domiciled in 
San Francisco, U.S.A., being the owner 
of 995 shares of a total of 1,000 shares, 
capital stock of the co. In an action 
for the price of necessaries :—Hele : 
as the home port of the C. was really 
Sau Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ct. had jurisdiction.— 
HALEY wv. S.S, Comox, [1920] 3 
oR WwW. R. 325 3 20 Exch. C. lh. 86.— 


a i. —,.}]— Pltf. claimed 
$1,562.99 for work done & materials 
furnished for the S. while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an interest therein 
under an agreement to purchase, filed 
un appearance under reserve. The 
vessel] was registered at the Port of 
Montreal, & at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at the 
time of the institution of the cause :— 
Held: the ct. had no jurisdiction to 
entertain the claim.—C1kz DrEs Bots- 
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RAILWAY & SHIPBUILDING Co., (1925) 
2D. L. R. 162; [1925] exch. C. RK. 32; 
oiff., {19241 2 D. L. R. 180; Nees 


Exch. C. R. 90; [1924] 1 W. W 
930; 34 B. OC. R. 1.—CAN. 
a iii, —— ——.}—Held: the ship 


not being a foreign vessel & its owner 
being domiciled in Canada, the ct. had 
no jurisdiction on a claim for neces- 
saries.-—PITTSBURG CoaL Co. v. §.5S. 
cere [1926] Exch. C. R. 24.— 


PART II. SECT. 5, SUB-SECT. 1.—B. 


848i. No maritime lien.}—A claim 
for the supply of necessarics to a ship 
docs not constitute a maritime Hen 
thereon.—CiE Drs Bois DU Norn +r. 
232.—CAN. 


848 i. Maritime lien-—Created by 
foreign lau—Whether_ enf rceable in 
Leal ASE Court of Canada.}-—DITTs- 
BURG CoaL Co. v. 8.8. BELCHERS, (1926) 
Exch. C. R. 24.—CAN. 


348 ii, ———- —— ——.]—STRAND- 
HILL Y WALTER W. HOpDpER OCo., 
(1926) 4 D. L. R. 801.—CAN. 

$48 iii, ——- —— -———.}-—BAKER, 
CARVER & MORELL INC. ¥. ASTORIA, 
[1927] 4 D. lL. R. 1022.—OAN. 


Cases 352e-—483. 
8520. 


- ]—Primd facie, persons who have 
advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem; &, 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pitts. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Adinilty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test. to apply in each case is whether at 
the date of the suit pltf. could’ maintain an 
independent action in assumpsit in the 
subject-matter of the claim.—TuHE MOGILEFF, 
{1921] P. 236; 90 L. J. P. 829; 37 T. LL R. 
549; 65 Sol. Jo. 581. 


Annotation -—Refd. Pocahontas Fuel Co. v. Ambatielos 
(1922), 27 Com. Cas. 148. 


868a. Wrongful dismissal.|—(1) A shipmaster or 


seaman suing under Admlty. Ct. Act, 1861 
(c. LO), on @ special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 


415. 


Eneusu. ann Empire Digest SuppLeMENT. 


Add. Annotation :—Refd. The British Trade, 
{1924] P. 104. 


417a. ——.J—Tue Britisa Trape, No. 368, 


429. 


ante. 
Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


430. Add. Annotation :—Refd. The Ambatielos, 


430a. 


4338, 


435. 


437. 


The Cephalonia, [1923) P. 68. 


Pilotage Act, 1913 (oc. 31), s. 49.]—The 
High Ct. of Admlity. & its successor, the 
present Admity. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues.— 
THE AMBATIELOS, THE CEPHALONIA, [1923] 
P. 68; 92 L. J. P. 45; 128 L. T. 699; 39 
T. L. R. 183; 16 Asp. M. L. C. 120. 


Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


Add. Annotation :—Retd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 


Add. Annotation :—Refd. Hz p. Guinness, 
Ex p. Murray (1926), 42 T. 1. R. 766. 


Add. Annotation :—Refd. The Stream Fisher, 





Add. Annotation :—As to (1) Consd. The 
Add. Annotation:—As to (1) Refd. The 
Add. Annotation :—Refd. The Sylvan Arriw, 
Add. Annotation :—Refd. The Sylvan Arrow, 


Add. Annotations :—Consd. The Tosalind 


Admnlty. 449. 
(2) Semhle: the maritime lien which a [1927] P. 73 
seaman suing under the ordinary mariner’s a 
contract has in respect of wages is not 459. 4 
limited to the wages earned while actually Colorado, [1923] P. 102. 
on board the ship, but extends to wages due 460. 
after a wrongful determination of the con- Colorado, [1923] P. 102. 
tract of service.—THE British TRADE, 
[1924] P. 104; 93 L. J. P. 83; 180 L. T 470. Add. Anne 
827; 40 T. L. R. 292; 16 Asp. M. L. C. 296. [1923] P. 220. 
898. Add. Annotation :—Refd. Ea py. Guinness, 471. 
Ex p. Murray (1926), 42 T. L. R. 766. [1923] P. 220. 
401. Add. Annotation :—Refd. The British Trade, 483. 


PART II. SECT. 5, SUB-SECT. 2. 


857i. Action by defaull—Proof of 
claim~— Right to proceed ex 
PAUL 0. 
V. L. R. 740.—AUS. 


[1924] P. 104. 


parte. }— 
THE AMY TURNER, [1922] 


| in rem.—Re GwvybD 
41 N. L. R. 231.—S. AF 


PART II. pao es SUB-SECT. 2.— 


sk. Shipping Act, 
Limits of jurisdiction.]~-A seaman 


YR CasTLeE (1920), 


e 


e 


1906, 8. 


(1920), 90 L. J. P. 126; The Joannis Vatis, 


v. STEEL Co. or Can, (QUK.), [1924] 
Exch. C. R. 53; affg.,{1923] Exch. C. R. 
110.—CAN. 


PART I. SECT. 7, SUB-SECT. 3.—A. 


191— 452 iii. Contract made abroad. }— 
The ct. wil] not interfere in a dispute 
as to wages arisiue out of a contract 





PART II. SECT. 6. 


358i. Extent of jurisdiction—Towage 
performed in connection with repaira-— 
Not at owner's special request.}— 
Towage performed in conuection with 
repairs, not at the owner’s special 
request, is not within the purview of 
** claims & demands for services in the 
nature of towage’’ within Admity. 
Ct. Act, 1840 (c. 65), #. 6, as would 
give the ct. jurisdiction over the 
claim , neither a claim for towage nor 
for necessaries is the subject of a 
maritime liou.—-StTack v. THE BARGE 
LEOPOLD (1919), 18 Exch. C. R. 325. 
—DAN 


PART [I. SECT. 7, SUB-SECT. 1.—C. 


$86 ii. —— Cluim by maater far 
wayes & damayes—FPayuble part passu. } 
—A British ship was attached to 
satisf various creditors in rem 
including the master of the vessel. 
She was subsequently sold, any lIlens 
of the creditors being transferred to 
the proceeds. The master’s claim 
included damages aguinst the owners 
for wro dismissal calculated from 
a date subsequent to the sale :—Held: 
the master was entitied to damuges 
p puseu with his claim for wages, 
which he could enforce by an action 


sued for $§134:—Held: this being under 
$200, the action must be dismissed 
under the above sect., with costs.— 
OSTROM v. THE Miyako, [1924] 2 
D. L. R. 200; {1924} Exch. C. R. 96; 1 
W. W. R. 1098; 84 B.C. R. 4.—CAN. 


PART IJ. SECT. 7, SUB-SECT. 2.—B. 


sl. Assignee of wages. }—The maritime 
lien attaching to a seaman’s wages 
ig personal to the seaman & not trans- 
ferablo.—McCULLOUGA ov. THE SAMUEL 
MARSHALL, ELIASOPH v. STEKL Co. OF 
CAN. (QUE.), [1924] Exch. C. R. 53; 
affg., [1923] Exch. C. R. 110.—CAN, 


sm. Person not having signed articles 
— Nor having lived on tboard.jJ— 
Held: claimant not having signed the 
ship’s articles, not having lived on 
board, & the sum sued for not having 
been earned on board, he was not a 
sealuan.-—-MCCULLOUUSH v. THE SAMUEL 
MARSHALL, ELIASOPH v. STEEL CO. 
OF CAN. (QUE.), [1924) Exch. C. R. 
63; allo. {1923} Exch. GC. R. 110.— 


an. Person voluntarily paying wages.) 
—No one voluntarily paying the 
wages of one or more of the crew 
can claim a@ lien against the ship for 
the amount so paid.—McCUuLLOUGH v. 
THE SamMvUEL ARSHALL, ELtasory 


20 


made abroad between the master cf 
a foreign ship & the members of bis 
crew.—NoOLAN v. S.S. Russe, Haver- 
SIDR, [1921] C. P. D. 136.—S. AF. 
who had signed on an American ship 
instituted un action in Quebec against 
the ship for wages. No notice of the 
inatitution of the action was given b 
him to the United States consul, & 
the affidavit to lead to warrant omitted 
to state the national character of the 
ship. Deft. moved to dismiss for 
defects in the affidavit, & the consul 
filed a geet against the action being 
allowed te proceed :—Held; (1) the 
protest of the American consul did not 
deprive the ct, of its jurisdiction ; 
ey ct., in proper circumstances, 
might exercise {ts discretion to decline 
to proceed with such an. action.— 
ROULEAU v. 8.8, ALEDO, [1923} Exch. 
Cc. h, 10.—CAN, 


PART Il. SECT. 7, SUB-SECT, 3.—B. 


458 i. Conflict of lawe— Application 
of law of ationte? country. j—Admlty. 
Ct. Act, 1861 (c. 10), 8. 10, permite the 
application by the ct. of the saw of the 
country of the ltigante.—JacoRaon 
ev. Fort Monaan (1919), 19 Exob. CO. R. 
165; 49 D. L. R. 123.—CAN, 








(1922) P. 92. Refd. Elliott Steam Tug Oo. 
v. Shipping Controller, [1922] 1 K. B. 127: 
G.N. Ry. v. L. E. P. Transport & Depository, 
{1922]2 K. B. 742; The Zelo, [1922] P. 9. 


—— —— Obstruction in dock.]—Defts.’ 
steamship, a Norwegian vessel, while docking 
in the Stalbridge Dock, Garston, came into 
collision with & sank a barge. Pltfs., as 
owners of the dock, took steps to raise & 
remove the wreck, & by a writ in rem in the 
present action claimed to recover from defts. 
the expenses which they had incurred “in 
& about the lighting, buoying, removal, & 
destruction of the barge.’? The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ :— 
Held: the claim was for “‘ damage done by 
a ship,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruc- 
tion in it, within Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 
8. 22 (1) (a) (iv), & was properly commenced 
by a writ in rem.-—-THE Cur. KNUDSEN, [1932] 
P. 153; 101 L. J. P. 72; 48 T. L. R. O19. 


489. Add. Annotations :—Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927] P. 73. 


490, Add. Annotation :—-Generally, Refd. The Carl- 
garth, The Otarama, [1927] P. 98. 

491. Add. Annotation :—Refd, G. W. Ry. v. SS, 
Mostyn, [1928] A. O. 57. 

494. Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 

504. Add. Annolation :—Refd. The Tervaete 


[1922] P. 259. 


510. Add. Annotation:—As to (2) Apld. The 
Goulandris, {1927} P. 182. 


518. Add. Annotations :—-Refd. McColl v. Canadian 
Pacific Ry., [1923] A. C. 126; The Moliére 
(1924), 41 T. L. R. 154. 
After this case add :—See, 2x0w, Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 22 (2). 

§18a. 








-—-—.|—In a collision between 
Swedish & British steamships. for which both 
ships were held to blame. a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal :—Held: the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlity. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admity. rules as to division of loss had 
no application to such a claim, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inier alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 


PART Il. SECT. 8, SUB-SECT. 2.—A 


612 4, ——— -——-, }}—Pitf., a seuman, 
brought an action in rem for damages 
against a barge for bodily injuries 


sustained 
alleged 


by him in an accident 
to have been occasioned by 
negligence tor which the ship was 
liable :—Hela. the 
not ‘ by ” the barge, but “‘on’’ the 
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compensation arising out of some statute & 
independently of fault on the part of the 

. shipowner.—THE MOLI&RE, [1925] P. 27; 94 
L. J. P. 28; 1382 L. T. 733; 41 T. L. R. 154; 
16 Asp. M. L. C. 470. 


518b. Applicatidn of Maritime Conventions Act, 
1911 (c. 57).J—THe Moimre, No. 518a, ante. 


519. Add. Annotations :—--As to (1) Consd. Oliver v- 
Birmingham & Midland Motor Omnibus Co- 
(1932), 48 T. L. R. 540. Refd. The Koursk, 
[1924] P. 140. As fo (2) Refd. The Moliére 
(1924), 41 T. L. R. 154. Generally, Refd. The 
Vectis, [1929] P. 204. 


621. Add. Citation :-—{1909)] P. 176. 


Add. Annotation :—As to (2) Refd. The 
Moliére (1924), 41 T. L. R. 154. 


§28. Add. Annotation:—As to (2) 
Moliére (1924), 41 T. L. R. 154. 


523a. .|—THE Mouizre, No. 518a, ante. 


528. Add. Annotation :—Refd. The Sheaf Brook, 
[1926] P. 61. 


596. Add. Annotations :—Generally, Refd. Ireland 
v. Southdown S.S. Co. (1926), 136 L. T. 412; 
Lewis v. Dreyfus (1928), 31 Com. Cas. 239. 


541a, —— ——_— Indorsee of document ac- 
knowledging receipt of goods for shipment.|— 
A document whereby the receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order. the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ i rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsecs of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :—Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed; (2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally app icable should not be inter- 
fered with.—Mar.LBorouGcH HILL, SHIP v. 
Cowan & Sons, [1921] 1 A. C. 444; 90 
L. J. P.O. 87; 124 L. T. 645; 37 TLL. R. 


Refd. The 











barge, & was not such damage as gave 

Itf. a remedy in rem.—MULVEY v. 

HE BARGE NEosuo (1919), 19 Exch. 
437.—-CAN. 


d e done was C.R.1; 47D.L. R. 


Cases 541a--595a. ENGLISH AND Emprre Dicest SuppLEMENT. 


9 a e 
Annotation :-—As to (1) Distd. Diamond Alkali Export 
Corpn. v. Bourgeois, {1921} 3 K. B. 443. 
546. Add. Annotation :—Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. C. 444. 


560. After this case add:—See Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 40), 
ss. 22 (1) (a) (xii), 33 (2). 


562. Add. Annotation :—Retd. The Sheaf Brook, 
{1926] P. 61. 


565a. Judicature (Consolidation) Act, 1925 (c. 49), 
88. 22, 58 (2)—Owner domiciled in England— 
Application to transfer action to King’s Bench 
Division.J—(1) Pitfs., as owners of cargo on 
board defts.’ ship, brought an action in 
personam in the Admity. Div. for damages for 
breach of the contract of carriage. Defta. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Held: s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to R.S.C., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order « transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed | 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has | 
no discretion to retain the cause in that Div. | 
In such cases the transfer is made subject | 
only to the consent of the president of the | 
Div. to which the cause is to be transferred | 
(ATKIN, L.J.).—TaE SHrar Brook, [1926] 
P.61; 95 L. J. P.113; 1384 L. T. 584; 17 
Asp. M. L. C. 14, C. A. | 

Annotation :—.48 to (1) Distd. Tho Eskbridge, [1931] P. 51. 


5678. Add. Annolation :-—Refd. The Wilhelinina, | 
[1923] FP. 112. | 


579a. Ship injured In dock—Dockowners repairing 
ship—In dock belonging to others.]—By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damayes. 
Pitis. sought to limit their liability under 
M. 8. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston :—Held: the liability being in no 
way connected with the fact that pitfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability.—Tue Crry 
OF EDINBURGH, [1921] P. 274; 90 L. J. P. 
304; 125 L. T. 375; 37 T. L. R. 408; 15 
Asp. M. L. C. 234, C. A. 


Annotations :—Distd. The Ruapehu (1926), 42 T. L. R. 702: 595 
J} A.C. a. 


Ex dg. 8.8. Ruapehu v. Green & Silley Weir, [1927 





.J—Pltfs., owners of a dry dock 
sought to limit their liability under M. S. 
Act. 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pitfs.’ 
servants while the vessel was being repaired 
by them in the dry dock:—Held: while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must be in some way 
connected with the ownership of the dock.— 
THE RUAPERU, [1927] P. 47; 96L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 188, C. A.3 affd. sub nom. RUAPEHU 
(OWNERS) v. GREEN (R. & H.) & SILLEY WEIR, 
Lrp., THE Ruapeno, (1927) A. C. 5238; 96 
L. J. P. 90; 187 L. fT. 353; 43 T. L. R. 402; 
71 Sol. Jo. 830; 32 Com. Cas. 323; 17 Asp. 
M. L. C. 270, H. L.; subsequent proceedings 
(1929), 45 T. L. R. 657. 


Annotations :-—Refd. Gosse Millard v. Canad‘an Government 
Merchant Marine, American Can Co. v. Same (127), 
97 L. J. K. B. 193; The Ruapehu (No. 2), [1929] P. 305. 


598. Cilalions :—For ‘36 L. T. 361” read ‘6 
L. 'T. 86)].”’ 


594a. ——— —-——— Rival salvors—Injunction to re- 


strain act on high seas.]|—In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pitfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion :—Jicld: (1) an action in respect of 
injurious acts done on the high scas had always 
been within the jurisdiction of the High Ct. 
of Admlty.; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations.—THE TuBANTIA, [1924] P. 78; 
93 L. J. P. 148; 1381 L. T. 570; 40 T. L. R. 
335; 16 Asp. M. L. C. 346. 


Services on land.] — THe LAPwIina 
(1839), 8 L. T. 440. 


PART Il. SECT. 9, SUB-SECT. 1.—B, warrant to arrost the ship & her cargo [1923] Exch. C. R. 212.—CAN. 


564i. Admiralty Court Act, 1861 was issued :—Held: 


(1) pltfs. not 564 ii. 





Goods shipped from 


(c. 10), 8, 6—No breach of duty—Con- having been shown to be “* the owners ae 
tract wilh shippers imposing no obliga- oF consigneoes or assignees ” of the bill sonsers Ve aes gyros age 
tion on ship.}—Pltfs. agreed to pur- of lading of the cargo, the ct. had no gjearly confined to cases of damage 


chase goods, the shippers to deliver jurisdiction in the matter, & the 


to goods carried by ships into a Cana- 


same at an agreed point. The con- Wartant of arrest should be act aside ; 
tract did not purport to be made by (2) the contract referred to in the oe Bee ia ani nea extend Gerae 
or oo behalf of the ship, but by the above soct. contemplated an obliga- to foreign ports.—HaRRIS ABATTOIR 


shippers, with pitfs., who claimed tion on the part o 
damages for breach of contract for contract sued on imposed no_ such Dd. L aC: : (1923) 


the ship, & the 


OWNERS), [1923] 4 
Exch. C. R. 


non-delivery, & at their request a oObligation.—LavaLLeEr v. THE ISTAR, 217.—CAN 
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596a. J—~Two causes of salvage against a 
vessel were consolidated upon motion by 
defts., & with the consent of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismissal, with costs & damages, 
on the ground that the value of the property 
salved was under £1,000 :—Held: the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct, jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), 8. 9. 

Semble: under Admlty. Jurisdiction Act, 
1868 (c. 71), s. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000.—TuE HERMAN 
WEDEL (1870), 39 L. J. Adm. 80; 23 L. T. 
876; 3 Mar. L. C. 530. 


598. After this case insert, ‘‘ Prize salvage, see 
Prize Law.” 


603. Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


606. Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 


611. Add. Annotation :—Refd. Pyman 8.8. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


613. Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. vw. 
Admiralty Comrs., [1919] 1 K. B. 49. 


617. Add. Annotation :—Consd. Bradley v. New- 
som, [1919] A. C. 16. 


619. Add. Annoiation :—As to (1) Refd. Bradley 
v. Newsom, [1919] A. ©. 16. 


622. Add. Annotation :—Refd. 
{1926] P. 185. 

|—R. v. MILLER (1823), 1 Hag. Adm. 

197; 166 E. R. 71. 


648a. Ship not entitled to be registered as British 
ship—Ship under jurisdiction of Prize Court.| 
—A ship registered as a [British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 


The Fagernes, 


642a. 
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at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty.. & she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that. she was not 
entitled to be registered as a British ship :— 
Held: as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a fina] decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.—THE 
St. LTupno, [19181 P. 174; 87 L. J. P. 105; 
34 T. L. R. 357; 62 So'. Jo. 521. 


650a. Injunction.] —- THe TUBANTIA, 
: 594a, ante. 


650b. Res under jurisdiction of Prize Court.]— 
THE Str. Tupno, No. 48a, ante. 


668a. No jurisdiction—Judicature (Consolidation) 
Act, 1925 (e. 49), s. 22—Action for freight— 
Owner domiciled in England.|]—Pltfs., ship- 
owners domiciled in England, instituted an 
action in rem against cargo owners for freight 
in respect of the carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) (a) (xii), the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, ‘‘ unless it is shown to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England’ :—Held: although 
under the sect. pltfs. who are British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect. was general in its scope & could not 
be construed as applicable only to deft. ship- 
owners against whom a claim is made, & 
the ct. had no jurisdiction to entertain the 
action.—THE ESKBRIDGE, [1931] P. 51; 100 
L. J. P. 50; 144 L. T. 624; 47 T. L. R. 235; 
Ls Asp. M. L. CG. 207. 


No. 





Part I11——Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. —-— Issue—Res not within jJurisdiction.|— 
(1) It is not necessary that, at the time of 
the issue of a writ in rem, the rcs should be 
within the jurisdiction of the ct. ; & Maritime 


PART Ik, SECT. 11, SUB-SECT. 2.—B. 


608 i. Action in rem—Or in fer- 
sonam.)-——The first & most prope: 
remedy ‘for the recovery of salvage 


654i. Harceplion 


PART II. SECT. 16. 


Made afier trial. }—An objection to the 
jurisdiction will hold 


Conventions Act, 1011 (c. 57), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 
commenced within two years of the cause 


PART ISI. SECT. 1, SUB-SECT. 1.— 
A. (a). 


to jurisdictton— 
668 i. ——— dAmendment— Increase of 


ood even if amount.J—Plitis. claimed $4,000 dam- 


2 in sid et v. ey ae mee a the S eeeiGy? 4e a ou ace? Pi gro of Puai stele berry 
ANSEN, {191 .C. 154 3 eL. h. ARGE EOPOLD xch, one o eir bargea e &. . 
100. UOT. ° C. R. 325.—CAN, : was arrested & the bail fixed at $1,000, 
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Cases 668a—701. 


668b. 


672a. 


the then estimated cost of repairs. 
Before the trial of the action, i 
found that the actual cost of the 
repairs amounted to $5,512.94. 
moved to amend their writ by adding 
to the amount claimed :—Held 
ct. might direct measures ta be taken 
to do full justice to pltfs., & to that 
end permit the amendment.—Ha.u 


Exch. C. R. 128.—CAN. 
673i. Parties—Joinder of plaintiffs 


a trial in the Admity. Ct. pltf. was 
allowed to amend by adding a party 
pitf., but failed to amend formally 
pursuant to the order & entered the 
formal 
origing: pitf. named therein, & pru- 


of action, is complied with if the writ is 
issued within two years; the sect. does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by R. 8. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired.—THE 
ESPANOLETO, [1920] P. 223; 90 L. J. P. 32; 
125 L. T. 121; 36 T. L. R. 554; 15 Asp. 
M. L. C. 287. 


Motion to set aside—Facts in dispute.] 
—In an action in rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien attached to her. Pitfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion :—Held: the facts being in dis- 
pee the ct. could not try the issue on motion 

y affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point.—THE SYLVAN ARROW, 
[1923] P. 14; 92L. J.P. 23; 128 L. T. 448; 
39 T. L. R. 25; 16 Asp. M. L. C. 115. 





669. Add. Annotation :—As to (1) Consd. The 


Joannis Vatis, [1922] P. 92. 


Defendant blaming another ship.] 
—Pltfs. claimed damages from defts., owners 
of the W.., in respect. of a collision between the 
W. & barges belonging to pltfs. The owners 
of the W. denied liability, alleging by letter 


to pltfs. that the collision was caused by the | 


negligence of the A. An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A. agreed pltfs.’ damages, 


| registrar :—Held : 
war 


Pitfe. 
: the 


Co. v. THe Bayusona, {1923} CAN 
678 il. 


Serenata 


the courre of with the joinder of 


judgment with only the 
their 66s, 


to assess damages before the 


& procedure of t 
Justice, in Kngland, ob 
claimant herein was entitled 
the present action in his own name 
alone, without joining his co-owners or 
Misjoinder or non- 
joinder cannot now 


673. 


682a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


but refused to pay the costs of the action by 
pltfs. against the W., which had then been 
rosecuted to the stage of filing pltfs.’ pre- 

inary act :—Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of R. 8. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as défts. in the alternative—-THE W. H. 
RANDALL, [1928] P. 41; 97 L. J. P. 42; 138 
L. T. 459; 17 Asp. M. L. C. 397, 0. A. 


Add. Annotations :—Consd. The Creteforest, 
[1920] P. 111; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 


Motion to set aside acceptance & under- 
taking to appear & put in bail—Mistake as to 
authority.} — Motion dismissed. — THE GER- 
TRUD (1927), 188 L. T. 239; 44 T. L. R. 1; 
17 Asp. M. L. C. 348. 





683a. Renewal of writ—Extension of time for— 


697. 


Maritime Conventions Act, 1911 (c. 57), s. 8.] 
—THE ESPANGLETO, No. 668a, ante. 

Add, Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 


700a. Right to arrest—Ship under requisition.|— 


700b. 


701. 


ee 


allowed to have the ju 
roceedings amended 
herewith.—EvaNns, COLEMAN & EVANS, 
Lrp. v. Tar ROMAN PRINCH, [1924] 
3D. L.R. 95; Hae R ; 
2W. W. R. 465; 


4B. 


Nonjoinder.]— There 
being no special rule in thie Ct. dealing 
arties, the practice 
e High Court of 


efeat a claim.— 
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man ee ene em 


in the ciroum- 
stances pltf. had not elected to abandon 
the order for amendment & should be 
ment & prior 
n acco 


Exch. C 


Pitfs.’ steamship & defts.’ steamship, the 
L.L., collided in Sept. 1917. The L.L. was 
at the time under requisition :— Held: there 
could be no effective arrest of the vessel 
while she was under requisition.—THE LARGO 
il (1920), 123 L. T. 560; 15 Asp. M. L. C. 
4, 

Ship seized under writ of fer! facias.]— 
A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the AdmI]ty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants :—Held: the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem.—THE JAMES W. ELWELL, [1921] P. 
351; 90 L. J. P. 182; 37 T. L. R. 178. 


Add. Annotation :—Consd. The James W. 
Elwell, (1921) P. 351. 
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MACKAY v. R.. [19281 Exch. C. R. 149: 
on appeal, (1930) 8S. O R. 130; 1 
Dd, L. R. 1005.—CAN. 


rdance PART III. sed Ha 2. 
e (@). 


f bed ie ~~ Credttor’s action—-Olaim 
gues ‘or ng, equipping or repairing. |— 
R. 155. pip tocat acta flods a ship under 
arrest of the oct., he may bring his 
action for, & the aariity Ct. acquires 
immediate & irrovocable jurisdiction 
over, any claim for building, equipping 
or repairing the ship. That Jurisdic- 
tion is established without the litigant 
having show that the _ original 
action under which the ship was 
arrested must eventually succeed, & 
notwithstanding that the arrest waa 
made without particulars being given 


C. 


the 


ins, & 
to bring 


706a. Re-arrest—Damag 


tf. fu that original action.—ERIKSEN 


e in excess of bail— 
Second action—Right to bring action in 
personam.|—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.’ vesse] alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 
judgment, pltfs. who admitted that gud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs; & under 
protest, defts. provided bail in a further sum 
to avoid arrest:—Held: having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem, but could proceed 
in personam, & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
—THE JOANNIS VaTis (No. 2), [1922] P. 
213; 91 L. J. P. 196; 127 L. T. 494; 38 
T. L. R. 566; 16 Asp. M. L. C. 13. 


Annotation :—Refd. The Point Breeze, [1928] P. 135. 
706b. 








-|--In a damage action in rem 
pltfs. demanded & obtained bail from defts. 
in the sum of £3,500. After judgment had 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 


rove without doubt the status of 


after its cancellation to re-arrest the 
ship, nor will such right be granted 


Vol. I.—Admiralty. Cases 706a—766a. 


sum demanded was insufficient to cover their 
damages. On the refusal of defts.’ solrs. 
to oF ole an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
ship was arrested. On a motion to set aside 
the warrant of arrest :—-Held: the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside.— 
THE Point BREEZA, [1928] P.135; 971. J. P. 
88; 1389 L. T. 48; 44 T. L. R. 390; 17 
Asp. M. L. CO. 462. 


742. Add. Annotations :—Consd. The Point Breeze, 
[1928] P. 135. Refd. The Joannis Vatis (No. 
2), [1922] P. 213. 


7146. Add. Annotation :—Consd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


Add. Annotation :—Apld. The Point Breeze, 
f1928] P. 135. 


Add. Annotation :—Refd. Melanie S.S v, San 
Onofre 8.S., [1925] A. C. 246. 


764. Add. Annotation :—Refd. The Annette, The 
- Dora, (1919] P. 105. 


766a. Waiver of right to plead Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.|—-By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action.—THE LuUANDOVERY CASTLE, [1920] 


747. 


760. 





his firm’s claim, & inmediately after 
the ship was arrested his firm's action 
was instituted :—Held: these facts so 


3ROTHERS vo. THe MAPLE LEAF (1922), 
67 D. L. R. 261; [192213 WwW. W. BR 
41.—CAN. 


701 iv. Repairs continued after 
arrest.}—ltesps. contracted with the 
owner of a ship to do cortain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
on the ship waa arrested at the suit of 
applts., who claimed for earlier repairs 
& necessaries. After the arrest the 
ship was left in the actual possession 
of resps., who continued to do the 
repair work contracted for without 
the sanction of the ot. but in good 
faith :—Held: resps. should have 
priority for repairs made after the 
arrest 80 far as the selling value of the 
8hip was thereby increased.—Mon- 
TREAL DRY Dooks & SHIP REPAIRING 
Co., LTp. ». Harirax SAipyarps, Lrp., 
{1920} 3 W. W. R. 25; R. 
185; 60S. 0. R. 859.—CAN. 


d. Read now ‘‘ 706a i.’”’ 


706a iti. Mistake in sum 
claimed—Cost of repairs exceeding esti- 
mate. }-—-Pitfs. clainied $4,000 damages 
by reason of a collision between one of 
their barges & the B. The B. was 
arrested & the bail fixed at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, it wae found that 
the actual cost of the repairs amounted 
to $5,512.94. Pitts. moved to amend 
their writ by adding to the amount 
claimed & for the issue of a warrant 
to re-arrest the B.:—Held: the ct. 
might direct measures to be taken to 
do full justice to pltfs., & to that end 
permit the issue of a warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re-arrest against 
pltfs.—-HaLL Coa, Co. v. Tur Bayu- 
SONA, [1923] Exch. C. R. 128.—CAN. 


706a iii. —-—- —— Dismissal of rluim 
for salvage-— Appeal. }—~Where a claim 
for salvage against a ship has been 
diamissed, there is no Leary right, iv 
case of appeal, to hold the bail bond or 








without good reason therefor, such 
as that it eppeere to the ct. that the 
ship will not within the jurisdiction 
to answer the appeal should it go 
against {t.—THEe FREIYA v. THE R. S. 
(1921), 63 D. L. R. 687 ; 21 Exch. C. R. 
Se . O& RR. 1382; [1921] 2 

W. W. R. 749.—CAN. 
706a iv. Unnecessary where ship 
already under arrest.) — The 4. was 
under arrest. by process of the ct., in a 
joint action for master’s & seaman’s 
wages, when she was re-arrested by 
Itfs., under three separate warrants, 
n actions for necessaries & supplies 
furnished to the A. in the port of C., 
to which she belonged, & the owners 
of which were domiciled in Canada :— 
Held: the ship being under arrest of 
the ct., this ct. had jurisdiction in the 
matter, but the issuing of warrants 
& the re-arrest was unnecessary.-— 
Stewart & Co., Lrn. vw. THE AMLA, 
Ne 4 D. L. n. 719 ’ Ex. Cc. R. 192.— 
sp. Attachment to foundjurisdiction— 
Roth parties domiciled outside jurva- 
dirtion—Res within jurisdiction.)-— 
Where a co. tai that it intended to 
bring an Admilty. action in rem for 
damage occasioned toits versel through 
the negligent hand of reap. co. 
whilst in the territoria) waters of the 
Union, & it ab peated that both the 
cos, were domiciled outside the Union, 
the attachment of the veseel was 
ordered, such order to be suspended on 
security being provided in an amount 
pea than the sum claimed as 
atnages.—8.S. KERATOS v. §.8. 
FABIAN, [1921] C. P. D 148.—S. AF. 


PART III, SECT. 1, SUB-SECT. 2.— 
A. (b). 





st. Mald fide arresi-— Abuse of process 
of court— Rights of other elrimania.}-—A 
ship was arrested at the suitof a member 
of a firm. His independent olaim for 
wages as @ “ ship’s nter on board 
the ship,’’ was fact only a part of 


obviously disclosed mala fides & an 
abuse of the process of the ct. that the 
arrest could be viewed as a@ sham 
proceeding & as not having any legal 
existence as regards the firm, but other 
claimants could support their suits on 
its existence in fact, because in good 
faith they instituted their suits relying 
upon the records of the ct. which on 
their :ace showed that its jurisdiction 
could beinv:ked.— ERIKSEN BROTHERS 
v. THE MaPLe LeaP, [1923] 4 D. L. R. 
1201: (1923] Exch. C. R. 39; 31 B.C. R. 
443; [192311 W. W. R 76.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—A. 

a i. Court without jurisdie- 
tion.J—-In the absence of jurisdiction 
existing by law, the filing of an appear- 
ance & the giving of bail by deft. do 
hot give jurisdiction to the ct. in a 
procecding in rem. Jurisdiction is not 
a matter of procedure & cannot be 
derived from the consent of partjes.— 
MULVEY v. THE BARGE NEOSHO (1919), 
ah CGR. 1; 47 D. L. R. 437. 








a fi. ——e eee JA METL 
technical objection to an informality 
or irregularity in procedure may be 
waived by appearance, by the giving 
of bail or a taking a step in the 
action; but if, in fact, the ct has no 
jurisdiction over the subject-matter 
of the claim, no delay on the part of 
deft. & no step in the action taken by 
him oan give the ct. jurisdiction.— 
Harris AsaTrom Co. v. ALEDO 
(OWNERS), (1928) 4 D. L. R. 11963 
{1922] Exch. C. R. 217.-—-CAN. 


764 iii. -}-In Admlty. where 
deft. wishes to raise an objection to 
the jurisdiction of the ct. in a case 
where the ct. has Jurisdiction over the 
subject-matter, he should appear under 
protest whether tho action be in rem, or 
in sonam.-——-BURKE v. THE AMLA 
(1049), 4D. L. R. 878; Ex. C. R. 104. 


swaps 








Cases 766a—781f. ENGLisH AND Emre Digest SuppLEMENT. 


P.119; 89L. J. P. 141; 124 L. T. 888; 15 
Asp. M. L. C. 153. 

Effect of Maritime Conventions Act, 1911 
(c. 57), sce, generally, SHIPPING. 


768a. Appearance by person interested—Position of 
intervener.)—Tnr ByYzaNnTion, No. 248a, 
ante. 

768b. Undertaking to appear—Sale of ship—Effect 
on undertaking.|—Tne Rina, No. 781d, 
post. 

780. Add. Annotations ;—Refd. The Consul Olsson, 
[1920] P. 43; The Castor (1932), 48 T. L. R. 
604, 





780a. —— ——.]—THE SAN ONOFRE, No. 
780b, poat. 
780b. —— Effect of contractual arrangement 





between owner & charterer.) — (1) The 
Admlty. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
& low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 :—Held : for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & 1t is 
only in very exceptionai cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed.—THE SAN ONOFRE, [1917] 


P. 96; 86 L. J. P.103; 116 L. T. 800; 14. 


Asp. M. L. C. 74. 
Annotations :—As to (2) Consd. The Conan! Olsson, 1192} 
a 43. Generally, Refd. The Castor (1932), 48 T. 1. R. 
? . 
781a. Nature of ball.J—Tue Borne, No. 781b, 
post, 


781b. Undertaking to put in bail— Afterwards with- 
drawn—Effect of subsequent arrest of vessel. | 
—On June 22, 1920. defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pitfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Plitfs.’ solrs. arrested the vessel, but wrote 
to defta.’ solrs. that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 16, 1921, the vesse] was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ xolrs. should 
forthwith provide good & sufficient. bail. 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, & pltfs. estimated 
her value at £4,500 :—Held: (1) the under- 


| 
78 1e. 


taking to give bail could not be withdrawn 
by substituting the vessel for the bail; (2) 
pitfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
us on June 22, 1920; (4) nature of bail dis- 
cussed.—THE Borre, [1921] P. 390; 91 
Tl. J. P. 13 125 L. TT. 676; 87 T. L. f. 
668 ; 55 Sol. Jo. 715; 15 Asp. M. L. C. 334. 


781c. ——- When value of ship ascertained.]— 
THE Borre, No. 781b, ante. 


781d. —-— Sale of ship—Effect on undertaking.}— 
In June, 1930, a firm of Norwegian ship- 
owners, being threatened with an action in 
rem by cargo owners in respect of damage & 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear & provide bail. No 
writ was issued, the ship Icft the jurisdiction, 
& when she returned several months later 
she was encumbered with liens. On Jan. 6, 
1931, she was sold by order of the ct. On 
Mar. 2 the solrs. took out an originating 
summons, & moved the ct. for an order that 
they were no longer bound by their under- 
taking. On Mar. 14 the cargo owners issued 
their writ in rem, but the solrs. refused to 
accept service pending the hearing of the 
motion :—Held: the undertaking, which 
was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, & the fact that she was subsequently 
sold was immaterial; there had not been 
undue delay in issuing the writ having regard 
to all the circumstances; & the _ solrs. 
remained bound by their undertaking.— 
THE Rineo, [1931] P. 58; 100 L. J. P. 118; 
145 L. T. 166; 47 T. 1. R. 384; 18 Asp. 
M. L. C. 238. 


Liability limited to amount of bail—No 
second action if bail insufficient—Action in 
personam — For {tnterest & costs.] — THR 
JOANNIS VaTts (No. 2) No. 70a, ante. 


781f. Benefit of bail—-Action in name of cargo 
owners—Some owners not joining in pro- 
ceedings.|—The steamships W. & J. came 
into collision & the IV”. & her cargo were 
damayed. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of ‘‘ The owners ot the steamship JV. & cargo 
v. the owners of the steamship J.,’’ but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costae. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the IV. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 


PART HII. SECT. 1, SUB-SECT. 4.—A. 
sw. Batl—Who accepted as bail~ Company carrying on business of suretyship.}—Re 251 Bars or SILVER v. CANADIAN 


SaLVacE ASsocn, (No. 2) (1915), 18 Exch. 


C. R. 370.—CAN. 


26 


731g. 


own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund :—Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
Saree of cargo for their share; (2) it was 
he duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— 
THe JOANNIS VartTis, [1922] P. 923 91 
L. J. P. 182 ; 126 L. T. 718; 15 Asp. M. L. C. 
506, C. A. 


Several salvage actions.|—-A vessel 
which had stranded on rocks & sustained 





808. 


810. 


829. 


831. 


834. 


837. 


[Vol. .— Admiralty. Cases .781f—856a, 


Add. Annotation :—Consd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


Add. Annotation :—Refd. Canadian Pacific 
ah v. Kelvin Shipping Co. (1927), 138 L. T. 


Add. Annoiation :—As to (1) Distd. Bradley 
v. Newsom. [1919] A. C. 16. 


a Annotation :--Refd. The Edison, [1932] 


Add. Annotlation:—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


Add. Annotations :—As to (1) Refd. Swedish 
Central Ry. ». Thompson, [1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 


heavy damage got off with the assistance of 339: ar Se :—Refd. The Fagernes, 
various salvors & was placed in dock for l as : 

temporary repairs. In respect of these ser- 840. Add. Annotation:—Refd. Thea Fagernes, 
ee salvage actions & an action by [1926] P. 185. 

1e ship repairers for salvage &/or necessaries SS ina. 
were instituted. No defence was put in, but ore ares = ees anal esenenee Ee PARETNGS 
& oe ea ae — Sa aoa tal i 843 Add Awan s—As to (1) Refd. Reading 
ertaking given to put in bail for . 2 ee pr eee 

ship, cargo & freight in the sum of £1,000. Trust v. Spero, Spero v. Reading Trust, [1930] 
The cargo & freight were valued at £327. 1 K. B. 492. As to (2) Refd. Johnson v. 
Before the other actions were instituted the Taylor, [1920] A. C. 144. 

cargo had been landed & dispersed. After 848a, ——- ——- ——-~ ——.]—A British ship, 


some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 :—Held: the bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 
was given in one action only, & plitfs. in that 
action, in which the total values were £1,217, 

327 
could treat 1217 
the cargo & freighnt.—THE RussLanp, [1924] 
P, 55; 93 L. J. P. 18; 1380 L. T. 763; 40 
T. L. R. 232; 68 Sol. Jo. 324; 16 Asp. 
M.L. C. 288. 


of £1,000 as bail representing 


78ih. Amount of ball—Value of ship & freight— 


Limit of liability—Facts disputed by plaintiffs.] 
—If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1894 (c. 60), 8s. 503, deft. ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.’ 
ship.—TuEe CHarLoTrrrR, [1920] P. 78; 89 
L. Ve P. 62; 123 L. T. 685; 36 'T. L. R. 204 ; 
64 Sol. Jo. 276; 15 Asp. M. L. C. 98. 


781j. Effect of bail — Release of ship.} — THE 


PoIntT BREEZE, No. 706b, ante. 


796. Add. Annotation :—Refd. The Consul Olsson, 


(1920) P. 43. 


. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


coming down the Elbe, came into collision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 
exchanged letters of guarantee; but the 
owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave under 
kh. S. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners of the German vessel 
out of the jurisdiction :—Held: the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee.—THE LUAGEN, 
[1908S] P. 189; 77 L. J. P. 124; 98 L. T. 
S01; 24 1T. L. R. 411; 52 Sol. Jo. 335; 11 
Asp. M. L. C, 66, C. A. 


Annotations :—Refd. The Fagernes, [1926] P. 185; Schintz, 
Re, Schintz v. Warr, [1926] Ch. 710. 


855. 


856a. 


Add. Ann- tation :—Refd. 
[1920] P. 111. 


.|—(1) In a consolidated salvage action 
the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 


The Creteforest, 





PORTATION Co. & Tue Mary Eien, 


PART III. SECT. 1, SUB-SECT. 5.—B. 
828 i. Property deteriorating— A nnear- 
ance ty absent defendant.|—SIMMa v. 


PART III. SECT. 8, SUB-SECT. 1. 


sz. Jotnder of actions in rem & in 
ersonam—Propriety of. )—- ATLANTIC 
ast 8.8. Co. v. MONTREAL TRANS- 
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MONTREAL TRANSPORTATION Co, v. 
Tur BUCKEYE STATE (1909), 12 Exch. 
C. R. 429.—CAN. 


Cases 856a-—970a. 


defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to plitfs. on the day of the trial :— 
Held: (2) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners.—THE CRETEFOREST, 
(1920) P. 111; 89 L. J. P. 186; 123 L. T. 
591; 36 T. L. R. 367; 15 Asp. M. L. O. 48. 


857. Add. Annotanon :—Refd. The Oreteforest, 
[1920] P. 111. 

864. Add. Annolatwon: —Refd. The Creteforest, 
{1920} P. 111 


874a ——.J— THE SieaF Brook, No. 








"565a, ante. 


876. After this case add :— 
Exercise of jurisdiction by all Divisions.]--- 
See, now, Administration of Justice Act, 1928 
(c. 26), s. 6. 

876a. Transfer by Court of Appeal—Necessity for 
consent of Presidents of both Divisions.]— 
THE SHEAF Brook, No. 56da, ante. 


890. Add. Annotation :—As to (1) & 
The El Oso (1925), 1383 L. T. 269. 

892. Add. Annotation :—As to (1) & (2) 
The El] Oso (1925), 133 L. T. 269. 

893. Add. Annotation :—Refd. The El Oso (1925), 
133 L. T. 269. 


Action between parties whose vessels 
have not been in collision with each other. 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 


894a. 


(2) Consd. 908. 
{ 


Expld. | ‘ 


place in admlty. cases, & that the solra. | 


should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r.28. If both parties are not ready to deliver 
peeney acts, or one of them declares 
imself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act.— 
THe Ext Oso (1925), 1383 L. T. 269; 16 
Asp. M. L. C. 530. 
saa Ne -— Consd. The Carlston & The Balcombe, [1926] 


894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. & the B., & 
subsequently the C. collided with pltfs.’ 
vessel. Pltfs. issued a writ in rem against: 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the A., 
& pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the R. 


PART IT]. SECT. 5, SUB-SECT. 1. 
sa. Object.}~—The object of a prelimi- 
nary act is to obtain a statement recento 


facto of the circumstances, to prevent 
parties shaping their case to meet the 
one put forward by the other at trial.— 
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should forthwith file a preliminary act :— 
Held : (1) the only parties entitled as against 
second defts. to a preliminary act were plitfs., 
& they would be eo entitled when they had 
filed a preliminary act against second defts. ; 
tirst defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pitfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgement in the present action.— THE CARL- 
STON. THE BALCOMBE, [1926] P. 82; 95 
L. J. P. 51; 184 L. T. 766; 42 T. L. R. 312 ; 
17 Asp. M. L. C. 33. 


Course & speed of vessel.|—-In cases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply ‘‘ at anchor.’ The heading of the 
vessel should also be given.—THWE MAcROOM 
(1927), 187 L T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 
Add. Annotation:-—-As to (1) Distd. The 
ee v. Admiralty (1921), 66 Sol. Jo. 
14a. ——— Raising new claim—Effect of.|—THe 
iter aa GLEN (1927), 164 L. T. Jo. 480, 
dae 


897a. 





916. Add. Annotation :-—Distd. The Woodarra v: 
Admualty (1921), 66 Sol. Jo. 183. 


936. Add Citation :—on appeal (1853), 8 Moo. 
P.C. ©, 482 P.C. 


952. Add Annotation :— Refd. 
(1922), 92 L. J. P. 17. 


969. Add. Annotation: —Refd. The Saxicava, 
[1924] P. 131 


969a. —-— Action stayed, discontinued or dis- 
missed—-Counterclaim raised in correspond- 
ence.|—A notice of counterclaim: contained 
in correspondence passing between plitf.’s & 
deft.’s solrs. is not sufficient to “set up” a 
counterclaim within RK. S. C., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the files of the ct.— 
THe Saxicava, [1924] P. 131; 93 L. J. P. 66 ; 
131 L. T. 342; 40 T. L R. 38384; 68 Sol. Jo. 
866; 16 Asp. M. L. C. 324, C. A. 


970a. ———.]—Two foreign vessels, a barque 
& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 


The San Onofre 





BURER 


Le Brano THRE EMILIEN 
‘ L. R. 


0. 
(1919), 19 Exoh, C. R. 24; 46 D. 
59.—OAN. 
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i by the owners of the barque :—Held: 

he barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion.—THE CARLYLE 
(1858), 830 L. T. 0. 8. 278; 6 W. R. 197. 

nnotation :-—Refd. Chapman v. Royal Netherlands Steam 

Navigation Co. (1879), 4 P. D. 157. 

979a. Consolidated salvage action.]— 

THE CRETEFOREST, No. 856a, ante. 


979b. ~-.]—I had occasion, recently, when 
trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; & that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to the ct. until it 
had exercised its judicial discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 
.. . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amount should not be stated in the defence, 
the case of the U. C. has arisen, a salvage 
case, & is now before me on summons; & 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 
cerned. I have thought it right, as I have 
suggested a variation of what has apparently 
been the custom & practice of this ct., to 
speak to the President about it, & he agreed 
with my view of the case, that putting the 
amount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears that this is 
such a very old practice, that in the 
President’s view it is not advisable to alter 
it. The result is that I make no alteration 
in the existing practice, & dismiss the appeal 
summons (BARGRAVE DEANE, J.).—THE 
Upron CASTLE, [1912] W. N. 84. 


1001. Add. Amnnolalion :—Refd. The Creteforest, 
[1920] P. 111. 


1001a. ——~— Tender of lump sum—Consolidated 
salvage action.|—THE CRETEFOREST, No. 
856a, ante. 


1028. Add. Annotations :—-Apld. Re Bjornstad & 
Ouse Shipping Co., (1924) 2 Kh. B. 673. 
Refd. The Tervaete (1922), 128 L. T. 176; 
Dutf Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 885: Duff Development 
Co. v. Kelantan Government, [1924] A. C. 
797. 


A 


1027a. 


1047a. 


Vol. I.—Admiralty. Cases 970a—1062a. 


~.]—Pitfs.’ & defts.’ vessels 
came into collision & both received damage. 
Pitfs. brought an action in rem against 
defta., ‘‘the owners of the steamship N."’ 
Defte. counterclaimed, & applied to plitfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the NV. was owned by the 
French Govt., & was not subject to arrest :— 
Held: the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.’ counterclaim.—TuHe NEPTUNE, [1919] 
P.17; 88L. J. P. 94. 


1032. Add. Annotation :—Refd. The Joannis Vatis 


(No. 2), [1922] P. 218. 


1046. Add. Annotaiion :—Refd. The Shropshire 


1922), 127 L. T. 487, 


For disposing fairly of cause—For 
saving costs.|—The owners of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N. & the owners of the other ship, the 
S., & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
arties to the collision action, then sought 
eave to administer four interrogatories to 
the owners of the S. Nos. 1 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 8 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides :—Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. 8S. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 
NEDENES (1924), 41 T. L. R. 243. 





1062a. -—-— Confidential report by master.]— 


Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed ‘* Confidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 


PART III. SECT. 8, SUB-SECT 2.—A. 

v98 i. Rejection of tender— 
Acceptance of tnereased tender after 
amendment of claim at trial.}—-In an 
action for salvage services, nitf. claimed 
$20,000 & tn his statement of claim 
such amount of salvage remuneration 
as to the ct. might seem meet. The 
defence waa delivered on Mar. 17, when 
deft. paid into ct. $2,000 & tendered 
it to nitf., who rejected it. Pitt. at the 
trial applied for leave to amend to set 
up an additional claim. The amend- 
ment was inade, & deft. Increared hier 
tender to $4,000, which was accepted : 
—feld: (1) deft. should in any ovent 
have the ocoste of & consequent npou 
the amendment granted at the trial; 
(2) as to the accepted tender, the in- 





creased tondcr must be regarded as 
having been made & accepted on 
Mar. 17, & all the costs subsequent to 
that tender should be borne by pitt ; 
(3) the circumstances were not quite 
sutticient to deprive pitt. of costs before 
tender.—THE PASCHENA t. THE GRIFF, 
[1925] 2 W. W. R. 676.—CAN. 


PART III. SECT. 9, SUB-SECT. 1. 

sb, Plaintiff/resident out of jurisdiction 
— Foreign ship. |}—Where plit.isresident 
out of the jurisdiction & his ship ts a 
foreign one, security for costs may be 
ordered, even at an advanced stage of 
the action & though the delaying in 
applying therefor is unaccounted for, 
in the absence of oy prejudice to the 
other side occasioned by such delay.— 
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WRANGELL v. THE STEEL SCIENTIST, 
{1924)2 D.L. R.49; [1924] Exch C.R. 
136: 2 W. W. R. 493; 34 B.C. R. 
114.—CAN. 


PART III. SECT. 10, SUB-SECT. 1.— 
A. (a). 


sc, Examinalionfor discovery— In lieu 
of intferrogatories—When ordered—U se 
of t+—-While an examination for dis- 
covery may be ordered by the judge 
as a matter of convenience, in place of 
the delivery of interrogatories, especi- 
ally where the opposite party is in 
ignorance or the facts, such examina- 
tion cannot be read as evidence: at the 
triai.—POINT ANNE QUARRIES wv. 8.8. 
M. F. WHALEN (1921). 68 D. L. R. 
627: 20 Exch. C. R. 483.—CAN, 


Cases 1062a—1152b. 


The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them :—Held: the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged from production. 
—THE HOPPER . 18, [1925] P. 52; 64 
L. J.P. 45; 182 L. T. 736; 417. L. R. 189; 
16 Asp. M. L. C. 473, D. C. 

Annotations :-—Distd. The City of Baroda (1926), 134 L. T. 
576. Refd. Ankin v. London & North Eastern Ry. Co., 
{1930} 1 K .B.527. 

1062b. Officers’ reports.]—Pitfs. claimed for 
short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second. third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of their officers 
in the prevention of theft, which reports 
were in due course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery :— 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents.—TueE City 
OF BARODA (1926), 134 L. - 576; 70 Sol. Jo. 
1044; 17 Asp M. L. C, 2 

Annotation: —-Refd. Ankin v, London ’ North Eastern [y. 
Co., [1930] 1 K. B. 527. 

1075. For “For full anns., sce Practice & 
PROCEDURE,” read ‘‘ Add. Annotation :— 
As to (1) Refd. Dawson v. Shepherd (1880), 
42 L. T. 611.” 


1078a. Taking evidence on commission—Dis- 
couraged.|—-THE AuGusTaA (1909), 26 T. L. R. 





1107a. -.}—Where suits of rival 
salvors come on for hearing at the same time 
the right to begin must depend upon the 
circumstances of each case.—THE WILLEM 
III. (1871), L. R. 3 A. & EB. 487; 25 L. T. 
386; 1 Asp. M. L. C. N.S. 129. 


1112a. Right of reply.]|—Allowed in all cases.—-THE 
RJUKAN (1866), 14 W. R. 973. 


1114a. Damage due to collision.] — In an 
action of damage by collision the onus of 


PART III. SECT. 11, SUB-SECT. 1. 

sd. Proof of claim—Right to proceedex ™ 
parte—Order for sale of res. Fok vs v. 
Lis aren TURNER, [1922] V. L. R. 





KAY v. 8.8 


sk. Salvage action-— Attendance of 
aster & crew.}—It is proper to have 
the master & crew before the ct. in an 
action for quelvane: —JOHNSON & Mac- 
. CHARLES S. NEFF (1918), 
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proving that damage directly flows from 
deft.’s negligence causing the collision is a 

Itf.; & the dicta in The Mellona (1847), 8 

m. Rob. 7, 138; The Pensher (1857), Sw. 
211, & similar cases, to the effect that where 
damage fullows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision.—THar PALUDINA, [1925] 
P. 40; 1382 L. T. 724; 16 Asp. M. L. C. 453, 
C. A.; affd. sub nom. 9.8. SINGLETON 
ABBEY v. S.S. PALuDINA, [1927] A. C. 16; 
17 Asp. M. L. C. 117, H. L. 


Annotation :—Refd. Cones Pacific Ry. v. Kelvin Shipping 
Oo. (1927), 138 L. T. 3 


1152a. Log of defendants’ vessel—Right of plaintiffs 
to put in—After admission of facts by de- 
fendants.|—Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the alleya- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Plitfis. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions :—Held: pltfs. were 
entitled to putin the logsof defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs.—THE 
ae (1921), 38 T. L. R. 160; 66 Sol. 
o. 183. 


1152b. Oral evidence dispensed with—-Salvage— 
Amount in dispute small—Discretion of 
court.|—In a case where salvage services 
had been requisitioned & the amount in 
dispute was small, bv agreement the case was 
tricd on the pleadings & statements of the 
witnesses, no orul evidence being called & the 
attendance of the Klder Brethren being dis- 
pensed with :—Held: the course takeu was 
a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
THe River FIisHer (1923), 39 T. L. ft. 
233. 


commanding view of the shore, to 
follow the course, speed or evolutions 
in tho Liapoceuvres of a vessel; 

pi s witnesses being some on the 
oom & some on Jand overlooking the 


18 Exch. C \ YR. 168.—CAN. locus of the accident were In a better 

PART III. SECT. 14, SUB-SECT. 3.—A. poston ac follow, sine conre of fhe 
mn _—  vease an were those on boa e 

bi ede el not a a Oy PAE eA: a aa SECT. & same.—-VANCOUVER ORIENT ENPORT 
R.v. THE AINOKO (1894), 4 Exch. 0. R. Co.. v. THR ANGLO-PERUVIAN, 


sf. Mlanuscrint notes made by master.) 
—In the circumstances rejected as 
evidence as part of the ship’s log. 
—THr ANDREW KELLY vw. THE 


COMMODORE, a te ] 1 W. W. RK. 
1069; 19 Exch. C. R. 70; 48D. LL. KR. 
213.—CAN, 


sm. Evidence of 
Collision. }— Action 
damages suffered by it by reason of 
deft.’s ship coming into collision with 
one of its booms of logs :—Held: it 
is next to impossible for one on & 
moving vessel, unless he is in a position 
to see her from stem to stern & at the 
samme time maintain a complete & 2D 
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 dachactted on boom— 


TD. 
[1931) Kx. C. R. 127.—CAN. 


sn. Hvidence of navigators—Collision 
—Greater weight than evidence of out- 
siders.}—ODFJELL A/S v. 8.8. Vesuvio 
& SOCIETA ANONIMA PER ae Sacha ay 
Be JL Comm#eRoIO MARITIM 
a B, (1930) Ex. C. R. 207 : : "Osh 
—CAN. 


y pitf. to recover 


1167. Before this case insert ‘‘ See, further, Evi- 
DENCE, Vol. XXII., p. 94.” 

1185a. Photographs — Calculation as to 
locality of collision—Absence of expert 
evidence. }]—In an action arising out of a 
collision in Sydney harbour between the ships 
C. & St. A., there were in evidence threc 
photographs, taken from a third moving ship, 
showing the colliding ships just before. during, 
& after the collision, with the frontage of the 
harbour as background. The point in the 
harbour at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the St. A. was to blame. 
The appellate ct. gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the photographs. They uscd the 
alignment of pairs of objects which they 
identifled in the backgrounds to fix the 
position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by adiagram. The appellate ct., 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it :—Held: the skil] or science 
needed to produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted.—-UNITED STATES SHIP- 
PING BoarD xv. THE St. ALBANS, [1931] A. C. 
632; 100 L. J. P. C. 73; 144 L. T. 601; 
47 'T. L. R. 245; 18 Asp. M. L. C. 196, P. C. 


1187. For ‘' For full anns., sec PLEADING,” read 
‘* For full anns., see EVIDENCE.” 


1186. Add. Annotation: — Refd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1198a. ——~ Between assessors advising lower 
court & appellate court—Duty of appellate 
court.|—In a case in which there has been a 
ditference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
given upon them.—AUSTRALIA (OWNERS) v. 








Vol. L—Admiralty. Cases 1167—1237a. 


NavutTitus (OWNERS),, THE AUSTRALIA [1972] 
A. C. 145; 95 L. J. P. 145: 185 L. T. 576; 
42 T. L. RK, 614; 32 Com, Cas. 82; 17 Asp. 
M. L. C. 86, H. L. 

Annotations :—Folld. The Tovarisch, [1930] P. 1: The 
Otranto, [1930] P. 110. Refd. Hall v. British Oil & Cake 
Mills (1930), 23 B. W. C. C. 529. 

1198b. —— 9-§- —— - ———— __- ——..] — ARTEMISIA 
(OWNERS) v. Dovatas (OwneERS) (1925), 
[1927] A. C. 164, H. L. 

Annotation :--—Consd. Australia (Owners) v. Nautilus (Cargo 

Owners), [1927] A. O. 145. 

1198c. ——— ——-— —-—.]—We are the judges, 
& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (ScRUTTON, L.J.).—THE 
Tovariscn, {1930} P. 1; 99 L. J. P. 23; 
142 L. T. 872; 46 T. L. R. 125; 18 Asp. 

- M. L. C. 58, C. A.; affd. on other grounds, 
{1931} A. C. 121, Hf. L. 

1198d. —— -——.]—My duty is to 
exercise my own judgment, paying due regard 
tu the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (LAWRENCE, L.J.).—THE 
OTRANTO, [1930] P. 110; 99 L. J. P. 82; 
142 L. T. 544, C. A. 3 revad. on other grounds, 
[1931] A. C. 194, H. I. 

1199. Add. Annotation: —Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.) — THE 
River Fisuer, No. 1152b, ante. 


1201. Add. Annotation : — Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A. C. 
145. 

1204. Add, Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 


1206. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1224. Add. Annolation:—As fo (2) Retd. 
Disperser, [1920] P. 228. 

1237a. Action against two separate parties— 


One party only held to blame-—Costs of 
plaintiff.|;—(1) A pltf. who, being in reason- 











The 





PART III. SECT. 14, SUB-SECT. 4.—-A. 


1196 iii. .}—Two = ships 
collided on a very bad night. The 
collision was caused by the AZ., which 
was light, dragging ber anchors, «& 
coming down on the #., wheh was 
holding to her moorings. When the 
44. was dragging ber anchora she had 
steam up but, did not use it, by which 
failure she omitted to take a reason- 
able measure which might have 
avoided the accident. In an action 
for damages by the R. against tho A. 
there was uncontradicted evidonce to 
tho effect that the steum had not been 
used because those in charge of the NM. 
did not & could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 








expressed by the nautical axsseasor to 
the effect. that tt would not have been 
difficult for those on the JZ. to know 
that they were dragging their anchors: 
—Held: it was for the Lord Ordinary 
& not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the Af. ought to 
have known when his anchor began to 
drag, &, on the ground that the 
evidence did not ostablish the fault, 
the AZ, assollzied.—CaMBO SWIPPING 
Co., LtTp. (Rossetti (OWNERS)) wv. 
DAMYPSKIBSAKLSKABET Maanea, [1920] 
$.0. 26; 57 8c. L. R. 59.—8COT. 


1201 iii. ~.J—Hield: evidence of 
experiments with water in a lock 
without any steamer being in it was 
of the nature of expert evidence, & 
as the ct. had the assistance of a 


3] 


nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible.—FRASER 
v. 8S.S. AzTec (1920), 20 Kxch. C. R. 
39.—CAN. 


1201 iv. -——-.+-In Admlty. cases 
where the ct. has the asvistance of 
nautical assessorr, evidence involving 
questions of nautical skill & experience 
is not admissible.—}aciFic STEAM 
NAVIGATION Co. (BOGOTA (OWNERS)) v- 
ANGLO NEWFOUNDLAND DEVELOPMENT 
Co., LTp. (ALCONDA (OWNERS)) [1923] 
8. C. 526; 60 Sc. L. R. 333.—SCOT. 


sl. Duty of judge to kecp nole of 
ueslions submitted lo ad answers given 
y nautical assessor—Nantical Assessors 
(Scotland) Act, 1894 (c. 40), &, 3.}—S.5 
ROWAN wv. S.S. CLAN MALCOLM, [1923] 
S. C. 317.—SCOT. 


Cases 1237a—1200. Enaniso aND Empree. Dicest SuPPLEMENT. 


able doubt as to which of two parties has been 1284b. 


negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft. against whom he 
succeeds the costs which he has to pay pltf.— 
THE SvHIN JARL (1923), 129 L. T. 255; 16 
Asp. M. L. O. 159. 

Annotation :—Distd. The W. H. Randall, (1928] P. 41. 

12387b. ——- ——- -——-.J—-THE TuHames III. 
& Tue K. B.S. (1928), 166 L. T. Jo. 52. 

1258. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1261. Add. Annotation :—Refd. Re Letters Patent 
a 139,207, Re Carbonit Akt., [1924] 2 Ch. 

1262. For ‘‘ see S. C. No. 1266, post,” read ‘ see 
S.C. No. 131, ante.”’ 

1267a. Unnecessary intervention in mortgagees’ 
action—Liability for costs.)—THe ATHENIC 
(1931), 48 T. L. R. 158, 


1277. Add. Citation :—sub nom. THe CoMMODORE: 
1 Ecc. & Ad. 175, n. 


0a. ———.]—THE INNISFAIL, THE SECRET 
(1876), 35 L. T. 819; 3 Asp. M. L. C. 337. 


a a Annotation :—Refd. The Modica, [1926] 











1284. Add. Annotation :—Consd. 
[1926] P. 72. 


1284a. —— ~.] — Although it haa 
been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees. the ct. must be 
guided by the circumstances in each case. In 
& proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just.— THE Mopica, [1926] P. 72: 
95 L. J. P. 100; 135 L. T. 613; 17 Asp. 
M. L. C. 30. 

Annotation :—Reid. The Young Sid, [1929] P. 109. 


The Modica, 
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1289 ii. --—-A master 
suing for wages & disbursements is 


NORTHERN 








ee Mtn 


_ «Where defts. were 
three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs.—Tne Rosert KOEPPEN, 
[1926] P. 81, n. 


Amnotation :—Refd. The Modica, [1926] P. 72. 


1286. ae Annotation :-—| 


The Modica, [1926] 


1286a. Neither to blame—Delay in commencing 


1297 


1298a. 


proceedings—Costs of claim to defendants— 
Costs of counterclaim to lac slag HRP i 
& defts.’ vessela, navigating without lights in 
accordance with Admity. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltis. on the counter- 
claim. On the question of costa :—Held: as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side.—THE CAKDIFF HALL, 
1918} P. 66; 87 L. J. P. 118; 1191. T. 
156; 14 Asp. M. L. C. 328. 
a. ~.J—TxHE Hopper No. 21, [1903] 
W.N. 114. 

Unsuccessful counterclaim.]- 
THe SvEIN JARL, No. 1237a, ante. 


1298b. Costs of separate issues.}—In an action 


for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, & was decided 
against defts. Subsequently the question 
whether pltfs. had suffered any damage by 
reason of the collision was determined in 
favour of defts., for whom judgment was 
entered on the claim, judgment being entered 
for pitfs. on the counterclaim :—Held: 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, & the 
costs, if any, occasioned by the unsuccessful 
counterclaim.—THE ADAMS (1919), 88 L. J. P. 
129. 


1299. Add. Annotation :—Refd. The Modica, [1926] 
P. 72. 


LIGHTHOUSES 
1920), 58 Sc. L. R. 29.—SCOT 


PART III. SECT. 16, SUB-SECT.4.—A 


1279 1. Inevituble arcideni—Coats fol 
low event.}—The rule as to costes ts the 


COMES. 


bound to furnish accounts before 
pees his action, otherwise he wil? 
not entitled to his costs.—BURKE ». 
THE AMLA (1929), 4 D. L. R. 873; 
Ex. Cc. R. 194.—C AN, 


PART III. SECT, 16, SUB-SECT. 3.-—A. 


bi. —-—-.}—-GrRanDd TRUNK Pacrrio 
De Rist) fb eee a 

e * ; Cc ° e e > 
W.W.BR.711.—CAN_ aot 


sm. Hzpnenses of bail bond—Not re- 
coverable as costs.}—The expense of 
procuring a bail bond {neurred by an 
arrestee in order to liberate hia ship, 
which had been arrested as ao pre- 
liminary to an unesnccessful nation 
in rem, cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process.— 
LLERMANS WILSON LINE, LTn. v. 


sn. Awarded to salvora.}— Where 
salvors of a ship arrested her as an initi- 
atory stop in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arrecting the 
ship from her owners.—HAaTYron v. 
AKT. DURBAN HANSEN, [1919] 8. C. 
154; 56 Sa. L. R. 100.—SCOT, 


so. Fees of appraiser acting as mar- 
shal’s substitute-—Special arrangement.) 
—-THE PaSCHENA 0. THE GRIFF (1925), 
36 B. O. R. 30.—CAN. 


sh. Possession 
ossesaion under 
‘here a marabal is tn possession of 
a ship simultaneously under warrants 
issued in different actions, more than 
one set of possession fees will not be 
allowed.—Smpack %. THE  BAGA, 
CARLSSON 0, THE BaAGA (1899), 6 B.C. R, 
522.—CAN, 
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same in the Exchequer Ct. of Canada in 
Admity. as it is in the Admlty. Div, 
of the High Ct. in England, costs 
follow the event, even in cases of 
inevitable accident, where no special 
circumstances require a departure from 
such rule.—Tnn Jrssiz Mac ov. TH 

re Lion, [1919] 2 W. W. R. 411.— 


1283 iii. ——-  —--——.]—Where two 
vessels came into collixion & both 
vessels were held to blame, no costs 
were granted to either party.—-R. v, 
bite ag LES B TEE: {1922} St. R. Qd. 


* 








1283 iv. -}+~Where the ot. 
found that both parties were to 
blame :—Held: each delinquent shoud 


bear his own costs.-—B. W.B Naviga- 
TION Co. v, THE EYLTUIBH, BARNET 
Licurgsraar Co. vo. THE KILTUISH 
(1922), 67 D. L. BR. &85: (1022) 2 
W . R. 959.—CAN. 


1300a. S. P. Tae HBieanor & Nancy (1837), 5 


L. T, 241. 

1804a. S.P. Tai Arco v. Toe Emma HEYN (1856), 
5 L. T. 122. 

1309. a Annotation :- -Refd. The Modica, [1926] 


1351a. ——— Judgment for less than amount ot 
offer refused by salvors.|—THE HEDWIG 
(1853), 1 Hee. & Ad. 19; 164 EH. R. 11; 
sub nom. THE Hapwia, 17 Jur. 977. 


1405a. Expert evidence.}|——-On a 
reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence.—THE STEADFAST 
(1922), 39 T. L. R. 96. 


1406a. Reasons should be stated.]—-(1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 
(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the cvidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (ScruTToN, L.J.).— 
THE St. CHARLES (1927), 188 L. T. 456; 17 
Asp. M. J... C. 309, C. A. 


1413. Add. Annolation :——Refd. The Kingsway, 
[1918] P. 344. 


1422a. ———.]|—-TukE Sr. CHARLES, No. 1406a, 
ante. 


1428. Add. Cilations :—Lrown. & Lush. 43963 
34 LJ. P.M. & A. 113; 12 L. T. 619; 2 
Mar. L. C. 221. : 

Add. Annotations :— Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
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expense of obtaining security 1a excess 
-—ST. CLAIR v. 


Vol. I.—Admiralty. Cases 1800a—1488a. 


way, [1918] P. 844; Canadian Pacific Ry. v. 
Kelvin Shipping Co. (1927), 138 L. T. 369. 


1433. Add. Annoiations :—Refd. The Kingsway, 
[1918] P. 344; Re aha Docks & Admuralty 
Comrs., [1920] 3 K. B. 223; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v SS. Chekiang, [1926] 
A. C. 687; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. C. 655. 


1439. Citation :—For ‘' [1916] A. C. 38,” read 
** [1917] A. C. 38.” 


1447. Add. Annotation :—Apld. The Young Sid, 
[1929] P. 190. 


1452. Add. Annotation :~-As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345. 


1471. Add, Annotation :—Refd. The Young Sid, 
[1929] P. 190. 


1478. Add. Annotation :-—Refd. 
[1918} P. 863, n. 


1482. Add. Annotation :-—Refd. The 
(1920), 90 L. J. P. 126. 


1483a. .|}—While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agreed between the parties, but the Adnmlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners ot the &. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners :—Held: 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
—THE ROSALIND (1920), 90 L. J. P. 126; 37 
T. L. R. 116. 

1484. Add. Annotation :--Refd. The Joannis Vatis 
(No. 2), [1922] P. 213 

1489a. ——-- —-— Claim by foreign Government.]— 
(1) By Finnish law 24 per cent. of the sale 
price of a Finnish vessel sold out of Finnish 





The Glenfinlas 


Rosalind 





mnents.— CANADIAN DREDGING Co. v. 


AUDNEY, NORTHERN NAVIGATION Co. (Ount.), 


1322 3. Qeneral costa — Eacessive 
claim.j—In a suit. claiming rensunera- 
tion for salvage services rendered, the 
claim was excessive & the care was such 
as to warrant a small award only. 
The ct. made an award of #25 in 
favour of. pitfs., & ordered defts. to 
pay the costs of the suit. On a 
subsequent application for directions, 
the ct. refused to exercise {ts discretion 
& to make a special prder for costs.— 
Stuart v. COLUMBIA RIiIvER (1921), 
21S. R. N.S. W. 674.—AUS. 


1323 iii. —— .}-Salvors ar- 
rested a ship against which they were 
claiming salvage amounting to £47,500, 
& they refuxed to release the ship 
except upon obtaining secur'ty to the 
extent of #37,500. The arresters 
ultimately obtained decree for £4,800 
as salvage, with modified expenses 
against defenders, but they were found 
liable in the expense incurred by 
defenders in obtaining security in 
excess of £8,000 :—Held : the arrestcrs 
wore rightly found Hable for the 





[1922} 8S. C. 85.—SCOT. 


st. Costs of arrest. }-—Where salvors of 
a ship arrested her as an tinitiatory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners.—HATTON v. 
AKT. DURBAN HANSEN, [1919] 8S. C. 
154; 56 Sc. L. R. 100.—SCOT. 


PART Ul. mae: ae SUB-SECT, 2.— 
« (GC), 


1437 i. Correction of report—Regte- 
trar proceeding on wrong nciple, )— 
CANADIAN VICKERS CoO., LTD. v. TBE 
SUSQUEHANNA (1919), 18 Exch, C. R. 
210; 44 D. L. R. 716.—CAN. 


PART III. SECT. 18, SUB-SECT. 2. 


1480 i. Awarded from dale of loss. }— 
Interest {np AdmlIty. casea wil] be cal- 
culated on the damages allowed from 
the date of the collision: & on pay- 
ments made in respect of wages, & 
payments made by reason of the 
collision, from the dates of such pay- 
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{1924]) Exch. C. R. 163.—CAN. 


sq. Work done— From date of rendering 
bill. }—-In the Admity. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow interest. 
from the time of rendering of the bill 
after completion, in the absence of 
legal excuse for a as a 
WINSLOW MARINE Ry. < SHIP- 
BUILDING Co. v. THE PaciFico, [1924] 
2D. L. R. 190; [1924] Exch. C. R. 90 ; 
1W W. R. 989; 384 B. C. R13: on 
appeal, sub nom. Thr Pacirico v, 
WINSLOW MARINE Raltway & SHIP- 
A ea Co., {1925} 2 D. L. R. 162.— 


PART III, SECT. 18, SUB-SECT. 3. 
_ 8t. Sale of ship—By_marshal—Not 
licensed aa auctionecr—- Right to fees. }-— 
The marshal, though not licensed aa 
an auctioncer, is entitled to a double 
fee on the gross proceeds In selling a 
verse] at auction by order of ct.— 
HERNANDEZ v. THt BAaMFIELD (1921), 
21 Exch. C. R. 166; 30 B.C. R. 161; 
[1921] 3 Ww. Ww. R. 69.—CAN. 


Cases 1489a—1520a. ENGLISH aND Empire Dicest SUPPLEMENT. 


nationality is taken by the Finnish Govt. : 
Held: the Finnish Govt. had no claim u 
the proceeds of sale of a Finnish ship sol by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons whe have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats, otherwise they are not 
entitled to be heard. —THE Eva, [1921] P. 
454; 91 L. J. P. 17; 126 L. T. 223; 87 
T. L. R. 920 3; 15 Asp. "M. L. ©. 424. 


1492. Add. Annotation :—Generally, Refd. 
Stream Fisher, [1927] P. 73. 


1492a. ———_ After postponement—Decrease in 
value of ship—Liablility of intervener causing 
postponement to give further security.] — In 
& mtge. action in rem pitfs., mtgees., in Jan. 
1925, recovered judgment by default con- 
demning the ship & ordering her sale by the 
marsha]. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees.; & by an order of Mar. 3 tho 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pitfs. 
were not bound by the churterparty, that 
they were entitled to the judgment they had 
obtained, & that the costs otf & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pitis. took out a summons for further 
security :—Held: although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of pltfs.’ 
damages under each head.—THE RD 
StraTucona (No. 2), [1926] P. 18; 95 L. J.P. 
168; 184 L.T.511; 17 Asp. M. L. C. 24. 

1493. Add. Annotations :—Consd. The iXronprinz 
Olav, [1921] P. 52. Refd. Mersey Locks & 
Harbour Board v. Hay, [1923] A. C. 345. 

1498a, Unascertained liability—Right of court 
to delay distribution.J—THe KRONPRINZ 
OLAV, No. 1551a, post. 

1496. Add. Annotation:—Consd. The Stream Fisher, 


The 





{1927] P. 73. 

1497a. ——— Motion for payment in default action 
—Necessity for notice.|—Tus Eva, No. 148¥a, 
ante. 


1497b. ——— Damage to ship whilst under arrest-— 
Payment of damages into court-——Cross-claim 
for damages for breach of charterparty.|— = 
A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had prcavered tre Ser for damages for 
breach of charte heed y in an action in the 
county ct. Liability for the d e to the 
extent of £21 12s. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
—Held: claimants could not credit them- 
selves with £21 124., but must pay that sum 
into the fund in ct. THE MAGGIE A. (1923), 
155 L. T. Jo. 191. 


1497c. - Priorities—Several collisions.}|— Where 
there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions—-THE STREAM FISHER, 
[1927] P. 73; 96 L. J. P. 29; 186 L. T. 189; 
17 Asp. M. L. C. 159. 
Maritime liens generally, see SHIPPING. 


1499. Add. Annotations :—As io (2) Refd. The 
Joannis Vatis (No. ae [1922] P. 213; 
The Point Breeze, [1928] P. 136. 

1500. Add. Anotalions :—As to (2) Refd. The 
Joannis Vatis (No. at oo P. 2138; 
The Point Breeze, [1928] P 

1501. Add. Annotation :—Refd. a . oannis Vatis 
(No. 2), {1922} P. 213. 


1502. Add. Annoilation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 2138. 


1504. Add. Anrolations :-—N.F. The Volant (1842), 
1 Wm. Rob. 383. Consd. The Mary Caroline 


(1848), 6 Notes of Cases, 536. Refd. The 
Mellona (1848), 8 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581; The Milan 


(1861), 5 L. T. 590. 
1505. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135, 


1507. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


1508. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses—Though not called.]| 
——Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary :—Held;: that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded.—-THE LORD STRATHCONA 
(No. 3), [1926] W. N. 270, ©. A. 


1520a. -——- Measure of compensation.|—While 
it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 


319.—CAN. 
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ew, Allowance of items not al re 
of focee aes HE ee ee TH 


"i 98 09 fae LOS Cy ry tage) Ghen: 


of the reputed owner who lived in 
ome Held: the appioaticn 

by assignee vf should be adjourned & published in 
foreign shipowner.}—~After gale of a Victoria & Vancouver by notice & 
ship & payrvent of all costs & chargea advertisement for one month, the notice 
there remained in ct. a balance to the to be posted in the Tegistry & served 
credit of the ship. On an application upon the collecto Ing {i 
for payment out by @ droghioy of Van- the American Conau! at Wenner C. 
couver, who claimed to be the assignee Tue Speepway (1925), 365 B.C. R. BOC 
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1495 iv. —— Claim 


R. 515; 38 


é 


evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
& witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
eonduct money given him with his subpena ; 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.——-THE Isis VI, {1921] P. 255; 90 
lL. J. P. 289; 125 L. T. 378; 37 T. L. R. 


Vol. 1.—Admiralty. Cases 1520a—1586a, 


their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was ‘‘a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise’’ :— 
Held: R.S. C., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
to, & the costs in question were not 
prematurely incurred, & defts. were cutitled 
to recover them from pltfs. on taxation. 
THE CHANNEL QUEEN, [1928] P. 157; 97 
L. J. P.97; 1389 L. T. 386; 44 7T. L. R. 505; 
17 Asp. M. L. C. 484. 





ee ar Sol. Jo. 514; 15 Asp. M. L. C. i504p. Fee of average adjusters — Numerous 
Bo eee ; ‘ claims.]—On a reference to assess damages 
Annotation :—Expld. The Ibis VI (No. 2), [1922] e = arising out of a collision, the claims of cargo 
1520b. —— -}—The mate of pltfs.’ fishing owners against the fund paid into ct. by the 





vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his share of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, &, on taxation, the assistant- 
registrar allowed the item in pltfs.’ bill of 
costs as chargeable against defts. Defts. 
appealed, & the matter ultimately went to 
the Ct. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nesses & sent the casc back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, & defts. ayain 
appealed :—Held : the assistant-registrar had 

roperly applied the directions given by 

ORD STERNDALR, M.R., in which WaAr- 
RINGTON, L.J., concurred, namely, that the 
amount to be awarded should be “ the 
reasonable compensation to a person of the 
class of the witness, taking into account all 
the circumstances & considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an important indication & guide of what is 
fair. The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.” The appeal 
therefore failed.—THE Ipis VI (No. 2), 
[1922] P.4; 91 L. J. P. 44; 126 L. T. 256; 
38 T. L. R. 55; 15 Asp. M. L. C. 427. 


1520c. Substitute for witness.|—-The expenses of a 


substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course.—THE 
Massirtia, [1926] P. 180; 95 L. J. P. 109; 
1385 L. T. 671; 42 T. L. R. 551; 17 Asp. 
M. L. C. 109 


1521a. Costs of obtaining statements from inde- 


pendent witnesses-—Discontinuance of action. 
—In a collision action, before pltfs. had fil 


owners of the wrongdoing ship, who had 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item :—Held: where, as in the 
present case, there were a number of claims 
to be dealt with, an average statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many affidavits or in calling a 
number of witnesses from overseas; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters; & 
the fee of £1,000 was rightly allowed.—THE 
NoORMANSTAR, [1929] P. 283; 98 L. J. P. 
152; 141 L. T. 463; 45 T. L. R. 554; 18 
Asp. M. L. C. 53. 


1526. Add. Annolation :—Expld. The Ibis VI, 


[1921] P. 255. 


1527. Add. Annotation :—Expld. The Ibis VI, 


[1921] P. 255. 


1586a. —-— ‘‘To persons claiming to have sus- 


tained damage ’’—-Appearance at trial— 
Right to be heard.j]—In an action of limita- 
tion of liability plt{s., the owners of the steam 
tug H., addressed their writ in the usual 
manner: ‘‘ To the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. & her tow & the 
D. on the morning of Jan. 2, 1921.”" Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7'., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H. 
& her tow & the D., appeared by counsel & 
claimed to be heard. The owners of the 7' 


te of interest in oases to which MILLIMUMUL (1929), 30 S. R. N.S. W. 
PART III. SECT. 20, SUB-SECT. 1. Merchant ‘Shipping Act, 1894, 58. cee rie mi 47 N. S. W. W. N. 170, 191.— 


ex. Rate of interest.}—In the absence apply, the practice of the Admlty. Ct. 
of any rule in this State governing the in Rngian must be followed.—THE 
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had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7. parties to the 
action, & was served upon them by insertion 
in the press.—Cory LIGHTERAGE, LTD. v. 
DALTON (OWNERS), THE HARLOW (1922), 153 
L. T. Jo. 121. 


1538. Add. Citation :—4 Asp. M. L. C. 27, n. 

a Annotation :—Refd. The Vigilant, [1921] 
. 312. 

1541a. Waiver of.|—-In an action of 
limitation of liability under M S. Act, 1894 
(c. 60), 8. 508, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision. in respect of which judgment 
had been given ayainst pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation :—Held: a decree might be 
granted without requiring pltf. to file the 
usual affidavit—TuHE CoImBRa (1923), 130 
L. T. 5123; 16 Asp. M. L. C. 288. 


1544. Add. Annotation :—As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 

1547. Add. Annotation :—As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 


1548. Add. Annotation :—-As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

1548a. -|—Pitf., in an action of 
limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. 8S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a_ foreign ct.— THE 
CoasrER (1922), 91 L. J. P. 145; 127 L. T. 
153; 38 T. L. R. 511; 15 Asp. M. L. C. 560. 


1551a. —-—— Unascertained liability — Right of 
plaintiffs in limitation suit to claim against 
fund.}—In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admlty. Ct. The action was heard in May, 
1919. when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, & 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1894 (c. 60). The decree 














provided that all claims were to be brought 
in within three months & that claims not s0 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was stil] pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltis., the owners 
of the O.. appealed :—AHeld: (1) pltfs. had 
po avsolute right under the limitation sects. 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained; (2) 
linitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
right; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltis. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation procecdings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund.—THE KRONPRINZ 
Oxasv, [1921] P. 52; 90 L. J. P. 398; 125 
L. T. 684; 15 Asp. M. L. C. 312, C. A. 
annals ee to (3) Consd. The Coaster (1922), 91 


15538a. ~————.]—-The usual rule by which the 
successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to re over their custs of giving bail in excess 
of the amount of their statutory liability.— 





CHARLOTTE (OWNERS) v. THEORY (LATE) 
(OWNERS), THE CHARLOTTE (1921), 1538 
1. T. Jo. 69. 


1553b. S. P. Toe KATHLEEN (1925), [1927] P. 
63, n.; 69 Sol. Jo. 574. 


1554. Delete ‘‘ For full anns., 
PROCEDURE.”’ 


see PRAcCNICE & 
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Vol. I.—Admiralty. Cases 1581-—1635. 


Part IV.— Appeals. 


1581. Cilations :-—Por ** (1878) ” read ‘ (1877).” 


1596. For **No appeal’’ read “Right of appeal.” 
Add. Annotation :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 


1597a. —-—- Master censured but certificate not 
dealt with.|—A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
’ Act, 1894 (c. 60), s. 478, but certainly has 
the right under M.S. Act, 1906 (c. 48), s. 66, 
as being ‘‘a person having an interest’’ in 
the inquiry, who has appeared at the hearing, 
& is ‘* affected by the decision of the ct.”— 
THE Roya. Star, [1928] P. 48; 97 L. J. P. 
°49; 188 L. T. 558; 44 T. L. R. 1633; 17 
Asp. M. L. C. 417, D. C.3; subsequent pro- 
ceedings, [1928] P. 144, D. C. 


1599. After this case add :— 
-—-~,]-—See Shipping Casualties & Appeals & 
NRe-hearing Rules, 19238, r. 20H. 


1600a. —-—.]—A British master holding a Board 
of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ‘‘ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed :— 
Held: the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from suspension. — THE 
CHELSTON, [1920] P. 400; 90 L. J. P. 77; 
124 L. T. 223; 36 T. L. R. 688; 15 Asp. 
M. L. C. 158, D. C. 


a. .]}—THE THROSTLEGARTH (1899), 
cited, [1906] P. at p. 312.., 
Annotation :—Consd. The Carlisle, [1906] P. 301. 


1608b. -.J—THE GRECIAN (1902), [1928] 
P. 146, n., D. C. 


1604a. —-— —-— Preliminary motion—As to right 
of appeal.]-— The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 


16038 





of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him :—Held: (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
preliminary motion.—THE RoyvaL STAR 
(No. 2), [1928] P. 144; 97 L. J. P. 107; 44 
T. L. R. 408; 17 Asp. M. L. C. 417, D.C. 


1610. Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 








1611a. Costs.]}—THE Youna Srp, No. 
1696a, post. 
16138a. ——— Appeal out of time—Discretion of 


court to extend time—Objection that appeal 
out of time not taken promptly.|—Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time :—Held : asthe objection that the appeal 
was out of time had not been taken at the 
earliest) possible moment, the ct. would, in 
its discretion, hear the appeal.—TunEr OTTo- 
KAR, [1921] W. N. 266, C. A. 

Annotation:—Apld. London §8.S. & Trading Corpn. v. 

Russian Voluoteer Fleet (1926), 1345 L. T. 607. 

1620a. —— —— Advice to be in writing.;—-Where 
the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the agses- 
sors should be clicited by written questions, 
so that these questions & the answers may 
be available in the House of TLords.— 
MELANIE (OWNERS) v. SAN ONOFRE (OWNERS) 
(1919), 35 T. L. R. 507; 63 Sol. Jo. 5523 
[1927] A. C. 162, n.; subsequent proceedings, 
[1925] A. C. 246, H. L. 


1622. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145, 


1685. Add. Annotations :—Consd. Re Article X 
of Articles of Agreement for Treaty between 
Great Britain & Treland (1928), 45 T. L. R. 57; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 2438. 


PART IV. SECT. 2, SUB-SECT. 1. 

1612 1. Who can appeal—Collision— 
Both vessels to blame.j)—-Held* where a 
judgment holds both vessels to blame 
for a collision, & where each party is 
actively claiming against the other for 
damages, it is open to each to appeal 
from such judgment by a separate & 
distinct appeal. In such a case cach 
must serve notice of appeal & give 
security to the other for costs of his 
appeal.—CaNnaDA ATLANTIC TRANSIT 
Co. v. Eastern SS. Co., LTp. (Ont. 


Adm.), [1928] Ex. C. Rt. 60.—CAN. 


PART IV. SECT. 4, SUB-SECT. 1. 

sa. ln estimating weight of evidence-— 
IV itnessea not heard in court below.)— 
Where the trial judge did nof hear or 
see the witnesses, an appellate ct. is 
as competent to appreciate the facts 
& estimate the credibility of the evi- 
dence arg the ct. of first instance.— 
CANADIAN VICKERS Co., LTb. v. THE 
SUSQUEHANNA (18919), 19 Exoh. C. R. 
116; 48 D. L. 461.—CAN. 
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sb. —— IP’ itnesses heard in court below. } 
—Where the local judge in Admlty. 
has seen & heard the witnesses & was 
assisted by two assessors, the Ex- 
chequer (Ct. of Canada, sitting as a ct. 
of appeal, should not interfere with the 
decision of the Judge of first inatance 
ra regards pure questions of fact, 
winless it i-~ firmly of the opinion that 
auch decision is clearly erroneous.—— 
FRASER o 38.8. Aztec (1920), 20 Kxoh. 
Cc. R. 39:56 D. L. R. 440: (1921), 20 
Exch. C. R. 450; 63 D. L. R. §43.—CAN. 


Cases 1640—1728a. 


1640. Add. Annotation:—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. aes Castle (Owners) 
(1926), 95 L. J. P. 


1642. Add. Penh en Hontestroom 
pallendg v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 158. 


1642a. -]—Observations of Lorp Sum- 
NER on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
fer pe on the credibility of witnesses.— 
S.S. Hontesrroom v. 8.S. SAGAPORACK, 8.S. 
HONTESTROOM v. S.S. DURHAM CASTLE, 
[1927] A. C. 37; 95 L. J. P. 153; 186 L. T. 
33; 17 Asp. M. L. C. 128; sub nom. THE 
are he oa THe Honrestroom, 42 T. L. R. 


Annotations :—Consd. 
ari 34 Com. Cas. 291. 


1644a. Decision of court below not interfered with 
-—Joinder of plaintiffs convenient—& within 
rules locally applicable—Action in rem.]— 
MARLBOROUGH HILL, SHIP v. COWAN & SONS, 
No. 541la, ante. 


1646. Add. Annotations :—Apld. The Kingsway, 
[1918] P. 344. Refd. Faarced Comrs. v 
S.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 


1648. Add. Annotations :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1649. Pay Annotation :—Consd. S.S. Hontestroom 
Sagaporack, S.S. aes a v. 
Ss. 8. Durham Castle, [1927 ] A. C. 37. 


1655a. Failure to consider ceed matter 
—Maritime Conventions Act, 1911 (¢. 57).]— 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment. 
of blame in the same way as it would if it 
had differed with him on the facts & had 








Hoff Trading Co. v. De Rougemont 
Refd. The Backworth, [1927] 


ENGLISH AND Emprre Dicsst SuPPLEMENT. 


found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below.— 
THE CLARA CAMUS eae 134 L. T. 50; 16 
Asp. M. L. C. 570, ©. A.; reved. on other 


ie ae 136 L. T. 291; 17 Asp. M.L. O. 


1682. Add. Annotation :-—Refd. The Modica, [1926] 


a 72. 


1601. Add. Annotation :—Ae to (1) Refd. The 
Modica, [1926] P. 72. 

1694. Citations :—-For “P. D. 218” 
P. D. 218.” 


read ‘8 


ace Annotation :—Refd. The Modica, [1926] 

~ 12. 

1695. Citation :—For “27 T. L. R. 1” read ‘ 27 
T. L. R. 398.” 


Add. Citation :—on appeal, sub nom. HRo 
(OWNERS) v. LORD Hiagd ADMIRAL oF UNITED 
KInGpDOM (COMRS. FOR EXECUTING THE 
OFFICE OF), [1912] A. C. 300, H. L. 


1695a. pasa (OWNERS) 
v. RunEsus (OWNERS), [1928] W. N. 214; 31 
Lloyd, L. R. 289, H. L. 

Annotation :-——Expld. The Young Sid, [1929] P. 190. 


1696. Sree Annotation a apr S.S. Canton v. 
S.S. Rhesus, [1928] W. N. 214. 


1696a. ———- ——- ——— Sn appeal from a 
judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds & 
one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, & applts were given the costs 
oftheappeal. Resps. in the Div. Ct. appealed 
on the question of costs :—Held: by R.S.C., 
18838, Ord. 65, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the judge can be shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable—THE Youna Sip, [1929] 
P. 190; 98 L. J. P. 97; 141 L. T. 234; 
45 T.L. R. 389; 18 Asp. M. L. C. 22,0, A. 


1708. Add. Annotations :—Apld. The Youn 
(1928), 45 T. L. R. 188. Refd. The 
Sid, [1929] P. 190. 


Sid 
oung 


Part V.—Jurisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation :—14 Asp. M. L. C. 2). 


1717. Add. Citations :—sub nom. Re PERFECT v. 
POYNTER, R. v. Esszx Counry Court JUDGE, 


53 LL. J. Q. B. 423; sub nom. R.v. ABDPY, 39 
W. R. 754 


1722. Add. Avnbtations Sal ha The Norfolk Coast 
(1922), 1538 L. T. Jo. 4 


1723a. —— J—A ane rile place in the 

Thames between the dumb barge H. & the 
steamer C’. Proceedings were commenced by 
the owners of H. in the High Ct., but the 





PART IV, SECT. 4, SUB-SECT. 3.—A 
1660 ff. ——- ss ---— 


——,}—The excessive, 
amount of salvage reward is in the 


discretion of the ct., &, unlesa the same sv 
an ‘appellate tribunal 17 wo 
ought not to interfere.—SHip SENECA 


action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pitfs.’ costs on the High Ct. scale, on the 
ground that the matter was within the 
Admity. LD lewian act of the county ct., where 
the action should have been commenced :—~ 
Held: pitfs. were warranted in sseaagenirit 
proceedings in the High Ct. & were entitl 

to have their costs taxed on the High Ct. 
i NorRFOLK Coast (1922), 1563 
L. T. Jo. 450. 


OpON ALD. {1928] Exch. me R. 
iT oll o., [1923] Exch. C. R. 18.—~ 
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Add. Annotation :—Apld. 


Coast (1922), 153 L. T, 


[1924] P. 104. 


1751. Add. Annotation :—As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 


1752. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


1757. After this case add :— 


See, now, County Courts Act, 1919 (c. 73), 


8. 13, Sched. 


1766. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 


05 L. J. P. 145. 
1789. After this case add :-— 


See, now, a teas Corporation Act, 1921 


(c. Ixxiv.), s. 26 


E. R. 50. 


Add. Annotation :—Refd. The Yuri Maru, 
The Woron [1927] A. C. 906. 


That of High Court before 1890.)— 
(1) The effect of Colonial Cts. of Admity. Act, 
1880 (c. 27), 8. 2 (2), is to limit the jurisdiction 
of colonial cts. of admlty. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of England, as it existed at the 


1794a, 





PART V. SECT. 5. 


a i. —— Plea of forum non con- 
veniens.]—Circumstances in which plea 
sustained.—Soorrrt pu Gaz pE PARIS 
v. SOCIETE ANONYME DE NAVIGATION 
‘Les ARMATEURS FRANQAIS," [1926] 
8, C. (H. L.) 13.—SCOT. 


a ii, —— ——.J—Snrar STEAMSHIP 
Co. v. COMPANIA 'TRANSMEDITER- 
sc. Jurisdiction of Sheriff Court— 
Sheriff Courts (Scutland) Act, 1907 
(c. 51), ss. 4, 6.}—Suear STEAMSHIP 
Co. v. COMPANIA TRANSMEDITERRANEA, 


PART V. SECT. 7, SUB-SECT. 1. 


6 i. Necessaries.|——A claim for 
necessaries can be enforced in a colonial 
admiralty ct. by a suit in rem.—THIE 
Heiwa Maru v. BIRD & Co. (1923), 
I. L. R. l Ran. 78.——IND., 


PART V. SECT. 7, SUB-SECT. 2. 


o (p. 253) i. ——, }- Although 
the Exch. Ct. of Canada on ita Admity. 
side sits in Canada, [t administers the 
maritime law of England in like manner 
as if the cause of action were being tried 
& disposed of in the English Ct. of 
Admlty.—ROBILLARD vp. HE ST. 
Roce & CHARLAND (10921), 62 D. L. R. 
145; 21 Exch. C. R 132,—CAN. 

6 (p. 253) it. —— Necessaries— 
Ship not “ under arrest.”’}—Where a ship 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 
repairs or necessaries supplied to the 
ship.—-STACK v. THE BARGE LEOPOLD 
(1919), 18 Exch. C. R. 325.—CAN. 

o (p. 253) iff. Claim for 
damages for death of husband—lEffect 
of Maritime Conventions Act, 1914.)— 

Itf.’s husband was killed in a collision 
between the C. & a boat in which he, 
with another man, was engaged in 
fishing. Pitf. took action in rem in 
the Kxchequer Ct. in Admiralty to 
recover damages:—Held: the I[x- 
cheguer Ct. bad no jurisdiction to hear 
& determine the present action, & the 
Maritime Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
rere: under the Admiralty court 
Act, 1861, as to give jurisdiction in 

















o. 450. 
1750. Add. Annotation :—Refd. The British Trade, 


Vol. 1.—Admiralty. Cases 1732—18lla 


The Norfolk 


(2) 


passing of the Act; the extension of the 
admity. jurisdiction of the ar Ct. by Jud. 
(Consolidation) Act, 1925 (c. 
not apply to colonial cts. of admity. 

The Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty 
Yuri Marv, THE Woron, [1927] A. C. 906; 
43 T. L. RB. 698; 
Socreta, ETc. v. S.S. YurRI Maru, CANADIAN 
AMERICAN SHIPPING Co. v. S.S. Woran, 96 


9). s. 22, does 


.—THE 


sub nom. SNIA VISCOSA 


L. J. P. C. 187; 187 L. T. 747; 71 Sol. Jo. 


649; 17 Asp. M. L. C. 322, P. C. 
1795. Add. Annotation :—Refd. The Yuri Maru, 


The Woron, [1927] A. C. 906. 


1799a. 





1798. Add. Annolation :—As to (2) Refd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 76 
Sol. Jo. 232. 


J—TsEe Vrouw Dororsea (1754), 
cited 2 Ch. Rob. at p. 246; 165 E. R. at p. 304. 


1802. After this case add :— 





1811a. 





actions like the present.—TAk CATALA 
v. DAGSLAND (B. C.), [192813 D. L. Rt. 


Ne 253)i. —- ——- ——— ——., ]— 
Subject to the exceptions mentioned in 
Canada Shipping Act, 1906 (c. 113), 5. 
191, in an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdictlon.—Kouamr ¢. 3.S. 
MAPLECOURT 1921), 21 Exch. C. R. 
226.—-CAN. 
ae 253) ii. ae a} 

Heid: subject to the exceptions 
mentioned in R. S. C., 1927, ec. 186, 
8. 349, no suit or proceedings for 
recovery of wages under the sum of 
$200 can be instituted by seamen or 
apprentices in the Exchequer Ct. of 
anada on its Admiralty side.— 
CorFrin & O’FLYNN v. THE PRoTOcCO, 
{1930} Ex. C. R. 153; 2D. L. R. 421; 
1 W. W. R. 558; 42 B.C. R. 347.— 


CAN. 

ed. Stevedores’ claims. }— 
Pltfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vesse], & thereupon the ship was 
arrested on a claim for cones arising 
out of breach of the contract :—Held : 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admity. 
urisdiction of the High Ct. of Ene- 
and; (2) upon the facts the ct. had 
no jurisdiction to entertain the action. 
—WOLFE v. 8.8. CLEARPOOL (1920), 
20 Exch, C. R. 153 — CAN, 


se, ——— —— —— J—Tho Exch. Ct. of 
Canada has jurisdiction over stevedorcs 
claims.—J. P. FERNS v. THE INGELBY, 
{1923} Exch, C. R. 208.—CAN. 


——~ —— Maritime lien—Created by 
foreign law.}~——-See Nos. 348 i-iti, ante. 


sf. —— Appellate jurisdiction— 
Necessity for leave to appeal—ZInter- 
locutory judgment.}-—~The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously been 
obtained from either the local judge in 
admity. or from the Judge of the 
Exch, Ct.—JoHNSON & Mackay 2%. 
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ee ey ei — 











of charterparty.|—THE YurI Marv, 
Woron, No. 1794a, ante. 


.J}—See Colonial Courts of Admiralty 
Act, 1890 (c. 27), ss. 4, 7, &, now, Statute of 
Westminster, 1931, s. 6. 


Action in rem for damages for breach 


THE 


17 Exch. C. R. 155.—CAN. 


sg. S. P. Re 251 BARS OF SILVER & 
Ska Insurance Co. v. CANADIAN 
SALVAGE ASSOCN. (1915), 15 Exch. 
©. R, 367.——CAN. 


sk, 
(L) Where by statute an appee is 
given to the Exch. Ct. of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no jurisdiction to hear the 


appeal. 

(2) The judgment of a local judge 
of admity. confirming a taxation by 
the district registrar of the marshal's 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
is an interlocutory judgment.—Mo- 
CULLOUGEH v. THE SAMUEL MARSHALL, 
ELIASOPH v. STEEL Co. OF CAN. 
(QuxE.) (1922), 68 D. L. R. 729; 21 
Exch. C. R. 351.—CAN. 


sl, Appeal as to costs.) 
—Semble: appeals involving merely a 
question of costs should not be enter- 
tained, more particularly when the 
appeal is from the decision of the tria] 
judge confirming the findings of the 
taxing master, or when the matter ir 
only one of ease involving the 
exercise of his discretion.—MoCUL- 
LOUGH v. THE SAMUEL MARSHALL, 
ELiasoPH vw. STREL Co. OF CAN. 
(Qur.) (1922), 68 D. L. R. 729; 21 
Exch. C. R. 351.—CAN. 




















sm. No jurtsdiction to 
hear appeal from Commissioner’s Court 
under Canada Shipping <Act.J—R. v 


PERREAULT (1922), 66 D. L. R. 671: 
21 Exch. C. Rt. 355.—CAN. 


Transfer of action from one 
admiralty district to another.}—See 
cases ti, wi, post, 


sn. Exercise of jurisdiction—<Ap- 
poe jurisdiction— Questions of fact. -— 

here the local judge in admlity. has 
seen & beard the witnesses & was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ct. of appeal, 
should not interfere with the decision 
of the judge of first instance as regards 
pure questions of fact, unless it is 
firmly of opinion that such decision ts 
erronecus.—-FRABSER- v. AZTEO 











ENGLISH AND Emprre Digest SUPPLEMENT. 


440 ari 921), 20° "Exch C. R. " "450; 
3D. L. TN. 543.-—-CAN. 


sp. ——— ——- Dismissal of an- 
peal for want of prosecution }~—There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal] of a case on 
appeal for want of prosecution, & 
the dismissal] of one at first instance.— 
McCULLOUGH ov. THE SAMUEL MAR- 
SHALL, ELtaSorad v. STEEL Co. OF 
CAN. (QUE.) (1922), 70 ID. L. R. 16; 
21 aaa C. R. 426.—CAN. 


Application for 
ee of bail bond in court or for 
re-arrest of ship, J—Application 8- 
missed.—EMPIRE STEVEDORING Co., 
LTp. v. THE KMPRESS OF JAPAN, [1927] 
2D. L. R. 985; 38 B.C. R. 438.—CAN. 


ti. Transfer of action— 
Conveniencc.}—(1) It {s in the discre- 
tion of the ct. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor in grant- 
ing such an order is that of genaral 
convenience to the parties.— JOHNSON 
ve. Turk CHARLES S. NEFF (1918), 21 
Exch. C. R. 171.—CAN. 


——.J—On theground 
the Exch. Ct. will not 











wi. 
of comity, 





entertain an application for the transfer 
of u cause from one admity. diatrict to 
another without the application having 
first been made before the local judge. 
-——JOMNNSON & Mackay v. S.S. CHAR? 
S. NEFF ae 2) (1918), 17 Exch. C. R. 
158.-—CAN 


Nova Scotia—Supreme ale ‘es 
Collision in harbour in Ratt y 
SMirH v. FECAMPOIS (N, 1008) 9 
DeL. R. 924.—CAN. 


PART V. SECT. 7, SUB-SECT. 38. 


sw. High Court.}—The High Ct. is 
a colonial ct. of Admity. & has juris- 
diction in an action by consigneces 
against a ship, the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master of the 
ship.—Snaarre (JOHN) & Sone, Lrp. 7. 
Tar KATHERINE MACKALI (1024), 34 
© L. R. 420.—AUS. 

sx. Application of Carriage of Gvuuds 
by Sea Act, 1924.j—In an action on a 
bill of lading in the Adnilty. juris- 
diction of the Supreme Court under 
Admiralty Courts Act, 1861, s. 6, for 
damage to goods in transit from the 
United Kingdom, the rights of the 
parties are governed by the rules 


contained in the Sched. to the Carriage 
of Goods by Sea Act, 1924.—PARKE, 
LACHY., GBARDIE, ers » THE Aero 
MACFADYEN (1929), 3 08S. RN. S. W. 
438; 47 N.S. W. W. N. 160.—AUS. 


PART V. SECT. 7, SUB-SECT. 5. 


ri. ——- Tort of master within 
furvediction.}-—If a tort ls committed 
within the jurisdiction of the ct. by 
the master of a ship, being & pere- 
grinus, against. a member of his crew, 
also a parr ne. the ct. has juris- 
diction arrest the tort feasor or his 
oods, & to try an action based upon 
he tort; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.— 
Nouan v. S.S. Russet HAVERSIDR, 
[1921] C. P. D. 136.—5. AF. 


8Z. Action inrem—WN ecessaries— 
What law applicable.\—In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law be aprlied 
is English admlity. law & not Roman- 
Dutch Law.—Crooks & Co. v. AGHI- 
CULTURAL CO-OPERATIVE UNION, Lrp., ay 
[ia 2 ADP N.423: 42N.4L. R. 21 6.— 








AERIAL NAVIGATION. 


AFFRAY. 


See CRIMINAL LAW 
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See STREET AND AERIAL TRAFFIC. 


15, 


16, 


37. 


40. 


42. 
68. 


69. 


86. 


88. 


90. 


91. 


Vol. I. Cases 1—9la. 


AGENCY. 
Part 1—The Relation of Agency. 


Add. Annotation :—Consd. Clayton-Greene 
v. De Courville (1920), 36 T. L. R. 790 


Add. Annotation :—Consd. Verner-Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 


Add. Annotation :—Refd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 


Add. Annotations :—Consd. Wisbech R D. C. 
v. Ward (1927), 91 J.P.200. Refd. Brightman 
» Tate, [1919] 1 K. B. 463; Boynton v. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech 
hi. C. v. Ward, [1928] 2 K. B. 1. 


19. 


21. 


28. 


29. 


Add. Annotation :—As to (2) Refd. A.-G. v. 
De Keyser’s Royal] Hotel, [1920] A. C. 508. 


Add Citation :—-8 T. L. R. 194. 

Add. Annotation :—Refd. Taylor v. Davies, 
[1920] A. C. 636. 

Add. Annotation :— Refd. Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

Add. Annotations :—-Consd. Simeons vt. 
Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Ke Kaufman Segal & Domb, Ea p. The 
Trustee, [1923] 2 Ch. 89. 


Part I|—-Competency of Parties—Acts, which can be 
done by an Agent. 


91a. -~--—.]}-—By the Treaty of Versailles Germany 


Add. Annotation :—Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] I’ Ch. 
116. 

Add. Annotation :~ Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

After this case add :—- Sce, naw. Law of Pro- 
perty Act, 1922 (c. 16), s. 128 (3) 

Add Annotations :—Generally, Refd. Re Ellis; 
[1925] 1 Ch. 564: Huddersfield Fine Wor- 
steds v. Todd (1924), 42 T. L. R. 52. 


For ‘Dramatic Copyright Act, 1888,’’ read 
‘* Dramatic Copyright Act, 1833.”' 


Add. Annotation :--Apld. Re Blucher (Prince), 
Le p. Debtor, [1931] 2 Ch. 70. 
Add. Annotation :—Refd. Banbury v. 
of Montreal, [1018] A. C. 626. 


Add. Annotation :—Refd. R. v. North Wor- 
cestershire Assmt. Com., Ex p. Hadley, [1929] 
2K. B. 397. 


Add. Annotations:—Apprvd. Civilian War 
Claimants Assocn. uv. R., [1982] A. C. 14. 
Consd. Hungarian Property Administrator v. 
Finegold (1931), 100 L. J. K. B. 388. 
Refd. Wigg v A.-G. of the Irish Free State 
(1927), 96 L. J. P. C. 88. 


Bank 


undertook to make compensation for all 
damage done to the civilian population of the 
Allied & Associated Powers & to their property 
during the period of the belligerency of each 
as an Allied or Associated Power against 
Germany by the aggression of Germany & 
her allies, & moneys were received by the 
Crown under this article. By a petition of 
right the suppliants, as assignees of civilian 
claimants who had suffered loss or damage 
by German aggression during the War, 
claimed on their behalf payment of com pensa- 
tion out of the moneys paid or payable as 
reparations under the above article. The 
case made by the petition was that the 
claimants had sent particulars of their claims, 
first, to the Forcign Claims Office &, after- 
wards, to the Reparation Claims Depart- 
ment in accordance with the instructions 
of His Majesty’s Govt., that these claims 
had been duly verified by the Govt., & were 
included in the agreed total of claims for 
reparations which Germany was required to 
pay under the treaty, & that the Crown in 
inviting the claimants to submit their claims 
had constituted itself an agent or a trustee 
for the claimants in respect of any money 
received by it from Germany on account of 


PART I 


1H, —— ——.}--—T ie relation of 
principal & agent only arises when the 
person called the agent has authorit 
expressed or implied to act on behalf 
of the other called the principal, & 
consente so to act.—-SMITLE v. SLAT- 
TARD (1919), 21 W. A. L. R. 19.—AUS. 


21, ——.}~—Ticld > in the clreum- 
stances despite the designation of deft. 
as agent by pitf., the real revs yD 
oe the parties was that of pur- 

chas & seller. Sey we tart v. 
Dixon, 11918) & D. L. 156.—S. AF. 


Si. For ** AUS,”’’ read ‘8S. AF.’’ 


sa. Agent distinguished from—Joint 
adventurer —The distinction between 


the position of a joint adventurer & 
an ordipary agent buying for his 
Ra with the understanding that 
i@ is to be remunerated for his rer- 
vices, pointed out.—SvUTToN vr. Fors 
(1924), 55 O. L. R. 281.—CAN. 


ai. —— .}~-Where a consignee 
of goods for sale is authorised to sell 
them at a certain minimum price & 
told that whatever amount he obtains 
above that. price will be his commission, 
the relationship between consignor & 
eopaienee is that of principal & agent. 

—Iiux GROCERY v. Hiaas & KEEN, 
(1996) 3D. L. Rh. 565; [1995] 2W. W. 
R. 402; 19 Sask. L. R. 492.—CAN., 





26 iv. te VAN 
AALST (Alta.) (1914), oe we L. ht. 876. 
—OAN. 
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a on For ** AUS.”’ read **§S. AF.” 


-}— Lefts. gave to 
% a Bs i vritten order to ship goods from 

tngland on account of defts., & pltf, 
ordered goods from a manufacturer 
in Kngland to he shipped in per- 
formance of this order :—dJ/eld: the 
roetionenip between the parties war 
that of poncival & agent, not of 
vendor pone —BULTERS 0. 
Roorr, [1922] N. 4. L » R. 5419.—N.Z. 


27 xili. ——. }-~PIKRSE v. TAS- 
MANIAN, RTC. CO-OPERATIVE ASSOCN,, 
LTp. (1919), 15 Tas, L. R. 67.—AUS. 


h i. ——- Shipping manager to 
marketing association. }--PEAREN = 
SASKATCHEWAN LIVESTOCK Co-UPER 
TIVE MARKETING ASSOCN., LTD., 1930] 
2 D. L. R. 63.—CAN. 

. Qe 





ea alae 





Cases 91a—147. 


reparations, & that any such money was 
money had & received by the Crown to the 
use of the claimants :—Heid: on demurrer 
by the Crown, the petition afforded no ground 
for the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, 
or as money had & received to their use, & 


91b. 


Part Ill——Classes 


127. Add. Annotation :—Consd. Stanley (Montagu) 


a v. Solomon (J. C.), Ltd., [1982] 2 K. B. 


127a. ——-.]—Pltfs. bought from the first defts. 


a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltis. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 


ENGLISH AND Empire Dicest SuPPLEMENT. 


was bad as disclosing no ground of claim 
cognisable by the ct.—CrvmIAN WAR 
CLAIMANTS ASSOCN., Lrp. v. R., [1982] 


A. ©. 14; 101 L. J. K. B. 105; 146 L. T. 
169; 48 T. L. R. 83; 75 Sol. Jo. 818, H. L. 
Foreign sovereign power.]—-GERMAN PRO- 


PERTY ADMINISTRATOR v. KNooP (1932), 49 
T. L. R. 109; 76 Sol. Jo. 919. 


of Agents. 


goods. In an action for damages :—Held: 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfis., the action failed 
as against the second defts.— NOUVELLES 
HUILERIES ANVERSOISES S. A. v. MANN 
(H. C.) & Co. (1924), 40 T. L. R. 804. , 


Part IV.—-Forniation and Evidence of the Contract of 


133. Add. Annotation :—As_ to 
oe (Prince), Ex p. Debtor, [1931] 2, Ch. 
70. 


PART It, 


sb. <Afercantile agent—Automobdile 
dealer.}—HaRE & CuHasr, LTp. vv. 
COMMERCIAL FINANCE Corpen., LTp, 
(1925), 62 O. L. R. 601.—CAN. 


108 i. Broker.}—A broker ig an agent 
of a special kind. A_ broker who 
approaches a buyer or seller acts in the 
firat instance as agent of the person 
who employs him, but directiy the 
other party is aware of the fact that 
he Is a broker, he becomes the agent. 
of both parties, not with a plenary 
power to bind both parties as ho 
chooses, but to communicate between 
them until they are ad idem.—JACOBS 
LEVITATZ & BRAUDE vo. KROONSTAD 
ne MILLS, [1921] O. P. D. 38.— 


PART IV. SECT. 2, SUB-SECT. 1. 


149 iii. ——— Statute of Alberia, 
1906 (¢. 27).]—It is merely the terms 
of the agency agreement, whether they 
may be meagre or detailed, that must 
be in writing under the above Act. 
The price & the other terms of the pro- 
posed sale may or may not be men- 
tioned. If they are, in the circum- 
stances, an essential part of the 
agency agreement they ought to be in 
writing. But it is a question of 
interpretation, even since the statute, 
whether the terms mentioned as thore 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before he can claim his com- 
mission.—KING v. SCHON, {1918] 3 
W.W.R. 892; 44D. L. R.111.—CAN. 

149 iv. Real Estate Com- 
mission Act, R.S.A., 1922 (ce. 139), 
8. 2.}—The fact that a written instru- 
ment evidencing an agreement for the 
sale of land does not contain all the 
terms of the agrcement does not pre- 
vent it being sufficient to satisfy the 
proviso to the above sect., If it is one 
which the ct. will order to be rectified 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when so rectified will be enforceable by 











Agency. 


(1) Apld. Jte | 147. Add. Annotation :—Generully, Consd. Stanley 


the parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
effected the agreement cannot be held 
accountable fur—HANTON v. STED- 

149 v. Auctionerrs d&& Com- 
mission Agents’ Act, 1922, 8s, 23— 
Sufficiency of agency contract.|}—So long 
as the relationship of principal & agent 
in respect of the transaction is evi- 
donced In writing, the mischicf aimed 
at by the above sect. has been duiy 
met & the requirements of the sect. 
satisfied, & the other terms of the 
agency contract may be effectively 
made & effoctively varied verbally.— 
CANNIFFE vw. Howrg, [1925] S. R. Q 
121; 19 Q. J. P. 57.—AUS. 


149 vi. .}—So long as 
the relation of principal & agent in 
respect of the transaction in question 
has been evidenced in writing, the 
requirements of the above sect. have 
been complied with, & any document 
aigned by pitf. at any time before 
action brought, which evidences the 
essontial fact, the existence of the 
relationship in respect of the trans- 
action in question, is sufficient to 
comply with the Act. It is sufficient 
if the writing manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by dcft., or in 
several documents, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part.—SK.IPpPER 
vt. Sypris, [1925] S. KR. Q. 129; 19 
Q. J. P. 47.—AUS. 

149 vii. ae a, J ROACH 0, 
rede Ch S. R. Q.24; 20Q. J.P. 
113.—A 8. ® 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva~1664 xiv], post. 


gi. —— Land Agenta Act, 1912— 
When applicable.)—Deft. intimated to 
pitf. that he had been instructed to 
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(Montagu) & Co. v. Solomon (J. C.), Ttd.. 
[1982] 2 Kk. 


B. 287. 


sell a property by private sale. Pltf. 
an accountant, to!d deft. that he could 
introduce a probable purchaser, & 
would do so if deft. would pay pltf. 
half the cominission payable by the 
owner of the property to deft. in the 
evont of a sale being effected. Deft. 
agreed, & on the same day pltf. intro- 
duced B. to deft. with whom a sale 
was arranged. Pltf. in his evidence 
stated that he was not a land agent, & 
for the preceding five years had had 
no transactions for the sale of land 
except the ono in guestion :—ZHeld: 
the arrangement between the parties 
was not one of a series nor the com- 
mencement of a serics of transactions, 
but a solitary transaction, & pltf. was 
not a land agent within the above 
Act.—-CooKE v. WALLACE (1914), 33 
N. Z. L. R. 1054.—N.Z. 


g ii. .}—~Land Agents 
Act, 1912, 8. 13, applies only to persons 
carrying on land agency as a business, 
& does not extend to casua)] agoncy 
outside the scope of the agent’s 
busivess.—CLIFTON vv. JOUNSTONE, 
[1921] N. Z. L. R. 35.—N.Z,. 


til, Effect of.}—The effect 
of Land Agenta Act, 1912, s. 13, is not 
to make the contract of agency Illegal 

















by reason of the want of written autho- 
tity, but merely to prevent the agent 
from recovering his commission by 
action.—GLAsGOW v. Hoop, [1920] 
N. Z. L. R. 586.——N.Z. 


giv. -—— Form of appoint- 
ment.j—-An appointment of a land 
agent under s. 13 of the above Act 
must be signed by the pencne him- 
self & is not sufficient if signed by an 
agent on his behalf.—BUCHANAN ov. 
a [1922] N. Z. L. R. 558.— 





gv. -—— Land Agents Act, 1921— 
Form of a niment—Need not be in 
ae ae LIVER ©. DICKINSON, [1927] 
N. Z. ds ‘ 41 l— odede 


Necersity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva—-1664 xivl, post. 


164a. Counsel — Signing pleadings.) — B., 


165. Add. Annotations :—Consd. 


188a. 


PART IV. SECT. 3, SUB-SECT. 1. 


171 iv. ——.])——The onus of estab- 
lishing the autbority of an 
upon the person who seeks to bind the 

rincipal.—STEVENS  ¥. 
ANK OF CANADA, [1920] 1 W. W. R. 


176 iv. For “AUS.” read “8. AF.”’ 


176 v. 
al—In possession of third party.}— 

f a person other than the owner makes CAN 
a demand for return of goods in pos- 
session of a third party, he should 
present credentials or some written 
eurery 
agent o er 
OCREATH, ({1922] 2 W. W. 
CAN. 


176 wi. ———.}—PLUMB v. 
MacDoNaLD REGISTERED, LATIMER 1. 
Foster Tonacco Co., Lrp. (1924), 27 
0. W. N. 365.—CAN. 


17@ vit. 


156. Add. Annotation :—Refd. Thirkell v. Cambi, 


(1919) 2 K. B. 590. 


157. Add. Annotations :—Apld. Grindell v. Bass, 


[1920] 2 Ch. 487. Refd. Thirkell v. Cambi, 
{1919} 2 K. B. 590; Raingold v. Bromley, 
[1931] 2 Ch. 807. 


the 
owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 
in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. @G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
BH. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft. to the action; & E., by a 
counterclaim, claimed specific performance 
of his agreement :—Held: counsel was the 
duly authorised agent of B. to si the 
pleading & to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & EK. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed.—GRINDELL v. Bass, 
[1920] 2 Ch. 487; 89 L. J. Ch. 591; 124 
L. T. 211; 36 T. L. R. 867. 


Annotation : — Consd. Farr, Smith v. Messers (1927), 44 
Ty. L. R. 48. 


Keen v. Mear, 
[1920}2 Ch. 571. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


166. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 
176a. —--——.]-—-CHANDLER & Co. v. WINCHESTER 


(1930), 74 Sol. Jo. 353. 


182. Add. Annotation :—As to (1) Refd. Falcon 


v. Famous Players Film Co. (1925), 42 T. L. R. 
91. 


188. Add. Annotation :—Folld. Marconi’s Wireless 


as oan Co. v. Newman, [1930] 2 K. B. 





& B. were the holders 
by novation of a licence from pltf. co., to use 
& exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by pltf., 


eae Ne 


ent is ostensib 


MERCHANTS 


° 49D. L. R. 528; 30 Man. L. R. 
AN. 


agency can be 


Claim to gooda of princi. DIAN STEVEDORI 





to show that he its act: As 
the owner. IQ wv. c+ 
R. 1276.— 


Ww. C. into a contrac 


-.J—~ When actual au- 


NG 


189. 


thority of an alleged agent has been 
negatived, a plitf. seeking to hold the 
alleged pane Hable on the basis of 
e authority either must show 

a holding out by tbe principal of the 
alleged agent as such or must give proof 
of some custom on which ostensible 
predicated.— ROBIN 
Linge S.S. Co. v. CANADIAN STEVE- 
DORING Co., SEAS Sarre Co. r. CANA- 
E 0., 

D. L. ht. 856 ; {1928} 8. C. 2, 423.— 


pi. -}—Possession sole) 
cannot be evidence of both agency 
authority, & the fact that one man {s 
with another does not necessarily 
make one the agent for the other.— 
TURNER v. BraTon (P. EB. I.) (1908), 
4XK.L, R. 325.—CA 
177 v. —— }—Tf 


é 


A. has entered 
to purchase land it is 
open to B. to show by parol evidence 

at A. did so as his 
a declaration of 
VaSELENAK v. VASELENAK, 


hat 
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co., subject to the payment of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into difficulties. & were unable to mect their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
execute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in 
the usual form, & in all material particulars 
the same as that considered by the ct. in 
Easterbrook v. Barker, No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
personal estates to C. as inspector upon trust 
to allow N. & B. ‘‘ henceforth to manage & 
carry on their said business ’’ subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector & committee should 
think best. In a circular which was sent out 
by C., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorship 
had been executed, it was stated that “ all 
orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.’’ The inspector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B.  Piltfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by N. & B. since Sept. 6, 1928. The 
action was brought against N. & B. & also 
against the inspector & the members of the 
committee of inspection personally :—Held : 
N. & B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltfs.’ claim 
for royalties against the inspector & com- 
mittee of inspection § failed.—MARcONT’S 
WIRELESS TELEGRAPH Co., Ltb. v. NEWMAN, 
[1930] 2 K. B. 292; 99 L. J. K. B. 687; 143 
L. T. 471; [1929-30] B. & C. R. 223. 

Add, Citation :—21 J. P. 4. 


Add. Annotations :—Aa to (1) Consd. Kemp v. 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 5835. 


192. Add. Annotations ;—As to (1) Consd. Perform: 


ing Right Soc. v. Ciryl Theatrical Syndicate, 


W. W. R. 889; 57 D. L. R. 37) 16 
Alta. L. R. 256.—CAN. 


177 vi. ---A husband obtained 
from his wife authority to act on her 
behalf :—Held: it was competent to 
prove the authority by parol evidence. 
—WaALKER vt. HENDRY, [1925] S. C. 
855.——SCOT. 

177 vii. .+—-Where a contract 
is entered into by a person in his own 
name, but as agent of another, if in 
the contract itself there is no special 
description or assertion of properly the 

ency may be proved by parol.— 

USSON ov. HEAD, [1926] 1 D. L. R. 
965; 58 O. L. R. 210. AN. 


ai. ———.}—ANDERSON v. CAMERON 
.}—~WHITTARER v. TAYLOR 
(1911), 19 W. L. R. 6862; 1 
R, 259.—CAN.,.. 








1928} 3 





q fi. 
(Alta.) 
Ww. W. 


q iil, ———.]—CROwWN LUMBER CO. v. 


t&toask for SauLsperry (Alta.) (1913), 23 W. Lb. R. 
ney.— 877: 11D. L. R.17; 4 W. W. R. 168. 
1921] 1 -—CAN. - 


[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


196. Add. Annotations :—Distd. Keeling v. Pearl 


203. 


Agsce. (1923). 129 L. T. 573. Consd. Paxman 
v. Union Aasce. Soc. (1923), 39 T. L. R. 424. 
Apprvd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 


Adil. Annotations :—Consd. Brooke v. Bool, 
{1923} 2 K. B. 578. Refd. Pratt v. Patrick, 
(1924) 1 K. B. 488. 


Sect. 4.—AGENCY OF NECESSITY (Vol. I., p. 293). 


For ‘‘ See Hossann & Wiee: Sxrereina & 
NAVIGATION,” substitute as follows :— 


215a, Extent of doctrine.|—-An agency of neces 


246. 
272. 


PART IV. SECT. 3, SUB-SECT, 2. 


200 iii. 
[1930] 1 W. W. R. 828; 3 DL. R 


635 ; 


sc. Person entering into contract “ act- 
ing on behalf of another.’’}—To say that 
& man entered into a contract ‘acting 
on behalf of another “ {sa to allege In the 
absence of any qualifying statement, 
that he entered Into it as the agent of 
that other.— LIND v, SeickR BROTHERS 
ia oa Lrp., [1917] App. D 147.— 


PART V. SECT. 2, SUB-SECT. 1, 


240 v. ——~ Effect of ratification clause. } 
—W here the whole object of a ratifica- 
tion clause Is to carry on business in t. (p. 301) For 


the 


ratified, even when 
specifically said to be acts done in the 
prnelpels nume, the clause cannot 
constrned 
nature of the power by making the 
attorney the universa) agent of his 
rincipalL—BANK OF 
ATHESON, (1927] 3 W. W. It. 10.—- 
CAN. 
2471. General powers—Limited by 
recital, }-~A power of attorney enabling 
an agent to grant a lease is not revoked 


sity can arise in other cases than that of 
carriers by land or seca or the acceptor of ‘a 
bill of exchange for the honour of the drawer 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in Londun bought skins 
in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority :— 


215b. 


ENGLISH AND Emprre Diaest SuPPLEMENT. 


Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (0) the 
agent had not acted bond fide in selling the 
skins.—PrRaGeR v. BLATSPIEL, Stamp & 
Heacock, Lrp., [1924] 1 K. B. 566; 93 
L. J. K. B. 4103; 130 L. T. 6723 40 T. L. RB. 
287; 68 Sol. Jo. 460. 


Aeon :—Consd. Jebara v. Ottoman Bank, [1927] 2 K. B. 


ra e 


See, also, original volume, p. 319, No. 390. 


Repayment to agent of necessity.]/— 
PONTYPRIDD UNION v. Drew, [1927] 1 K. B. 
214; 05 L. J. K. B. 1980; 136 L. T. 83; 90 
J.P.169; 42 T. L. R. 677; 70 Sol. Jo. 796 ; 
44 L. G. R. 405, C. A. 


-.]—Observations by Scrurron, L.J., 
on the limits of the doctrine.—JEBARA v. 
OTTOMAN BANK, [1927] 2 K. B. 254; 96 
L. J. K. B. 5681; 1837 L. T. 101; 43 T. L. R. 
369; 32 Com. Cas. 228, C. A.3; on appeal, 
sub nom. OTTOMAN BANK v. JEBARA, [1923] 
A. ©. 269, H.L. 





Power to delegate in cases of supervening 


necessity.]|—-See original volume, pp. 390, 391, 
Nos. 939-912. 


Authority of carrier of goods—Land carrier.]— 


See Carniers, Vol. VIII., pp. 26, 35, Nos. 
151, 201. 


—— Master of ship.|—See SuipPIna &/NAVIGA- 


TION. 


Authority of wife to pledge husband’s credit.]— 


See Husspann & WIFE. 


Acceptance of bill of exchange for honour of 


drawer.|—See Bits of EXCHANGE, Vol. VI., 
pp. 415, 416. 


Part V.—-Authority of the Agent. 


Add. Annotation :--Refd. Ralli v. Compania 
Naviera Sota y Aznar, [1920]2 K. B. 287. 


Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928} 2 K. B. 244. 


——. J—- LISTER v. BILLY» 





38 Man. L. R. 610.—CAN, 


depart from t 
GRAHAM vv. 
I.L T. 5.—IR 


248 ix. —— 
LECLAIRE, [1930] 2 
258 ili, ——~ 


“© (1873).” 
277 iv. 


rincipnl’s name, & the acts to be 
excessive, are 





change the whole 


TORONTO — Ut. of such a power 


CLAIR, (1923] 2 
W. 


by the return of the landlord to the 
even though the 
document containing the power of 
attorney states that it is granted 
owing to the aes bein 

e United 
MANDERS 


United Kingdom, 


~——.J-~ ARPIN 1, 
D.L. R. 427.—CAN. 
There is no 
power in an agent, acting under gencral 
power of attorney, 
insolvency petition on behalf of his 
principal, unless the 
authorises such act.—He OsMaNn (1919), 
40 N. L. R. 17.—S. AF 


(1886)? read 3 W. W. BR. 10.—CAN, 





ower expressly 


—-— -———.]}—Power to 
borrow money & secure its repayment 
by mtge. is not to be inferre 
from general powers added to an 
enumeration of specific powers in a 
power of attorney, unleas the exercise 
8 atrictly necessary 
to carry out the express purpose of oe 
the instrument or the acts «pecifically Cheyuce to the order of the collector 
authorised A al Frege ala clad A Sin- of 
W. KR. 166.—CAN. 
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281. Add. Annotalions :—Consd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775. 


277 ~V~. ‘ bare 
power of attorney to make & indorse 
nutes, cheques, etc., does not authorise 
the attorncy to raise loans on his 
about to pee al’s credit for the principal 
ingdom.— Umeelf or for tho attorney’s own 
(1918), 53 accommodation or for a thir pay 

nor is such authority conferred by a 
zoneral power given the attorney to do 
all ‘‘other acts & things for the pur- 
pose of carrying on any business in 
my name.’? The power to borrow 
money must be conferred in express 
terms, & when this power is alleged to 
be based on @& eee of attorney, the 
document mu be read strictly. — 
BANK OF ‘TORONTO v. MATHESON 
(Sask.), (1927) 4 D. L. R. 328; [1927] 


resent at 


283 ii. -}—Applt. co. 
gave to H., customs broker, a power 
of attorney ‘‘ to transact all business 
which °*' applt. co. ‘‘ may have with 
the Collector of the Port of Montreal 
or relating to the Department of the 
Customs of the said Port... rati- 
fying & confirming all that... said 
attorney & agent shall do. . re 











merely 


iwtoms were given to H. on his 
3; 2 requisition for the payment of dutics 
on goods imported by applt. co., 


206a. 


288. Add. Annotation :—Refd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K. B. 244. 


294. Add. Annotation :—Refd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K. B. 244. 


-—-— Property held on trust for sale. ]— 
‘The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 
it to deft., & the conveyance was executed 
by one pitf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorncy was expressed to give ‘‘ the sole & 
absolute control of all my property real & 
personal of every description situate & being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.” 
Deft. declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance :—Held: the words used in the 
power of attorney applied only to property 
held in beneficial ownership & not to property 
held on a trust tor sale, & the action failed.— 
GREEN v. WarITEHEAD, [1930] 1 Ch. 38; 99 
Il. J. Ch. 153; 142 L. T. 1; 46 T. L. R. 
11,C. A. 





300a. Effect of notice that powers exceeded.}]—-A 
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power of attorney contained a provision that 

‘the principal ratifies & confirms & agrees 
to ratify & confirm whatsoever the attorney 
shall do or purports to do by virtue of these 
presents’? :—Held: this provision did not 
preclude the principal from objecting to a 
dealing with his property by a person who 
had notice in ordinary circumstances that the 
agent was exceeding his authority, actual & 
ostensible.-—MIDLAND BANK, LTD. v. RECKITT 
(1932), 48 T. L. R. 271; 76 Sol. Jo. 165 ; 37 
Com. Cas. 202, H. L. 


808a. Salesman—Authority to cancel sale.]|—A 


salesman employed at a salary of £3 a week 
& 1} per cent. on sales effected by him is not 
authorised to cancel sales made on behalf of 
a pon beeen ey v. WOLMAN, [1921] 


332a. ——— ——.|]—-PIltf. gave a power of attorney 


to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on piltf.’s account at 
the bank without restriction. T. in fraud of 
pitf. drew acheque on pitf.’s account, in favour 
of defts. in part-payment for a motor-car 
which 'l’. had obtained from them for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque :—-Held: as 
defts. knew that T. was paying his own debt 


these cheques being made by the latter 
for fixed amounts corresponding to 
the invoices. Afterwards, through 
frauduient devires, H., having suc- 
ceeded in passing entrics for much 
smaller sums than the quantity of 
goods required, induced the Customs 

ouse cashier to take the cheques thus 
issued by applit. co. for a_ higher 
amount than the one apparently due, 
& either to apply the surplus in pay- 
ment of duties owing by third parties 
or to reimburse him in cash :—Held: 
(1) it was within the scope of the power 
of attornev given to H by apnit. co. 
that he should receive, in cash from 
the custom officials, balances of 
cheques dolivored by him to them. after 
deducting the duties pavable’ in 
respect of entries made by H. on behalf 
of applt. co. : (2) it was not within the 
scope of the power of attorney that he 
should direct the upplication = of 
balances of applit. co.’s cheques in 
payment of duties owing by H.'s other 
customers.—CANADIAN PACIFIC Ry. 
Co. v. R. (1917), 55 S. C. R. 3743 37 
D.L R. 719.—CAN. 

283 iii. -———- Power to withdraw 
from bank.)—A joint savings account 
with a bank was opened in the names of 
pltf. & her husband. After the death of 
the husband pltf. gave her solr. it power 
of attorney, by which be was authorised 
to withdraw money from hanks or 
individuals & to deposit. same in any 
otber bank or other place. In pur- 
suance of the oral instructions of the 
solr., & on production of the power of 
attorney & a certified copy of letters 
probate of the husband’s will, the bank 
paid over the balance of the account 
to the husband’s exors. :—Held: the 
bank had acted rightly.—lRoss_ v. 
CANADIAN BANK OF COMMEROE (Alta.), 
{eed 3 D. iL. R. 1056; [1927] 3 

. V e R. 182.—-CAN. 

287 i. See, alao, No. 287 vi., post. 

287 iv. —— Power to discharge. } 
—A power of attorney appointed the 
grantor’s wife his agent for the purpose 
of all dealings with his property, real 
or pereonal, in Canada. In the 
speotfic clause granting the power to 
execute inatrumenpte in connection 
with his real Proporey) a discharge of 
mtgwe. was not oamed ag one of the 
instruments :—Zeld : the very gencral 








words used in the power of attorney 
covered the right of the agent to 
exccute a discharge of mtge.—Re 
LAND TITLES ACT, He REGISTRATION 
OF A POWER OF ATTORNEY, [1918] 
2 W. W. R. 947.—CAN. 


287 v. —— —-—.J—The dis- 
charge of a mtge. was executed under 
a power which, after authorising the 
attorney to sell the principal’s lands & 
give receipts fer the consideration 
money, gave power, upon payment of 
wll or any debts, to give proper & 
sufficient acquittances & discharges for 
same :--fleld: sufficient authority to 
sign the statutory certificate.— LEE 
aaa (1866), 25 U. C. R. 604.— 


227 vi. Power to give—To 
secure unpaid purchase-money.|—A 
transaction whereby an agent pur- 
chased land for cash on behalf of his 
principal & subsequently gave a mtge. 
on‘the land & a couveyance of other 
lands in satisfaction of the amount 
romaining unpaid :—Held: antho- 
rised by the agent’s power of attorney, 
—DINAMORE . PHILIP, [1918] 3 
W. W. KR. 457.—CAN. 


287 vii. Power to invest 
on aeccond mortgage.;—A power of 
attorney authorised the attorney ‘* to 
lend on mtge., charge or Hien of real 
estate any money belonging to ’’ the 
principal :—-Held: the attorney war 
authorised by the power to lend money 
op the security of a second mtge.-— 
McCUTCHEON t,. REGISTRAR OF TITLES, 
mua V. L. R, 93 , 48 A. L. T. 137.— 




















sd. Property — Power to transfer to 
himself.}—A husband had certain 
property put In his wife’s name. He 
held a general power of attorney from 
her. Subsequently the hushand, as. 
his wife’s attorney, had the property 
transferred into his own nau e:-— 
Held: the wife wag entitled to have 
the transfer to her husband set acide.— 
ELFoRD v. ELForp (1922), 69 D L. R 
284. 64 S. C. R. 125: [1922] 3 
W W. R. 339; agg. 61 D. L. R. 40; 
14 Sask. L. R. 363.—CAN, 

295 vii. Power to sign 
contract.}— Resp. co. having sold land 
to appit. gave to ita agent in the 
Transvawl a general power of attorney 
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conferring upon him “ full power to 
act. on our behalf in all matters & 
things that. do or may affect or concern 
us in 8. Africa.’? The power then 
proceeded in the following words “ & 
in particular but withont prejudice to 
the foregoing generality *’ to give 
particular iustaunces of acts that the 
arent was empowered to perform :— 
elt: under the power the agent was 
authorised to sign the written contract 
of sale.—MRASROCK v, Nrw SCOTLAND 
LAND Co., LTp., LIQUIDATOR, (1922) 
App D. 237.—-S. AF. 

se. Trading licence—Power to ap- 
ply for.|-—~A., a storekeeper, by general 
power of aftorney appointed H. to 
manage & transact his business in 
Natal. At the date of appointment 
A. was trading under a licence ex facie 
good, but which later was declared 
void. H. applied for a new licence, 
but it was objected that he had no 
authority to make the application :— 
Held: the power of attorney was 
sufficient anthority to H. for the 
purpose.— HAFFIZEv JACOBSON (1919), 
40 N.L R. 322.—S. AF. 

af. Power granted by corporation to 
offivrials for time being—Iltegistrar en- 
litled ta require proof thal persons exe- 
cuting power hold office.}—-Re LAND 
TTLes Act, ROYAL TRUBT Co.'s CASE, 
(1921}3 W W. R. 246.—CAN, 


PART V. SECT. 3, SUB-SECT. 1. 


sz. Agent obtaining transfer of property 
to principal— Authority to transyer pro- 
perty to third party }—Applt. sold to 
Db. land, a portion of which he had not 
obtained transfer. Applt. [natructed 
resp , aD attorney, to put the matter 
through; resp. thereupon obtained 
transfer of the piece of land fu que-tion 
into applt ‘r name, & then gave trans: 
fer of the whole to D. :—Held: rexp.’s 
authority was wide enough to cover 
the costs incurred by him in obtaining 
transfer of the piece of land into 
appit. 8 name.—NSTANTON vt. ALLPORT, 
[1923) E. D. L. 155.—8. AF. 


PART V. SECT. 3, SUB-SECT. 2. 


sj. Grain market usage—Right of 
broker to clase owt customer.) =... — 
v. CANADA West GRraln Coa., [1925] 3 
W. WwW. jh. 508.-—- CAN, 





Cases 382a—390. 


An 


to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 
Itf. was entitled to recover.—RECKITT v. 
ARNETT, PEMBROKE & SLaTER, Lirp., [1929] 
A. C. 176; 98 L. J. K. B. 186; 140 L. T. 
a i 45 T. L. R. 86; 834 Com. Cas. 126, 


notations :—-Apld. Midland Bank, Ltd. v. Reokitt (1982), 
48 T. L. R. 271. ° 
India. Australia & Chi 


Refd. Lloyds Bank v. Ohartered Bank of 
na. {1 5; 


929} 1 mare 40; Slingsby v. 


District Bank, Ltd., [1932] 1 K. B. 544. 


382b. 


338. 


338a. 


PART V. SECT. 3, SUB-SECT, 4.—A. 


340 ni. —— Authority to 
cheques in principal's name— Agent 
drawing cheques to 
losses.J\—1f a co.’s branch manager, 
whose powers include recelving money, 
depositing it in a bank in the co.’s 
naine, & drawing cheques against such 
funds in the co.’s name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
its funds by drawing cheques in the 
co.’8 name to repay his own 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 


co. 








.]—Pltfi. gave to one T., who was 
a solr., a power of attorney & authorised him 
to draw sheqiies on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for uearly £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.’s 
banking account was. though deft. was not 
aware of it, about £1,500 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,500 on pitf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
It was drawn py ‘I’. as attorney tor pitf. T. 
was thus enabled to cash deft.’s cheque. 
Pitf., on snob ieproae the facts, brought this 
action against deft. for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque :—Held: as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed.— 
REcKITT v. NUNBURNHOLMB (1929), 45 
T. L. R. 629. 


Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


Authority to sign for business pur- 
poses.|— Resps. had two accounte with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a ‘*‘ bank cheque,’’ drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 


draw 379 ii, —— 


of title & as 


repay personal ; 
feree’s name 


suc 


sersonal 


NESS, (1918] 2 
Man, 


for commission & that he was 


authorised to draw cheques for these CAN 
commissions.—LONDON_ GUARANTEE, 


grc., Co. v. ABRAMS & Kovsgry, (1923) 
2 WwW. W, RK. 1006.——CAN. 





870. 


871. 


373. 


379. 


382. 


386. 


887. 


388. 


890. 


PART V. SECT. 3, SUB-SECT. 5. 
principal entrusts an agent with indicia 
ned transfer, the trans- 
eing left blank, for the 
Dur pone of raising a certain sum on 
securities, & the 

a larger sum & fraudulently appro- 
priates the difference, the lender 
m ignorance of the amount specified 
by the principal, the principal cannot 
redeem the securities without 
the lender the amount lent. 
that the transfer estates 
as consideration does not necessarily 
impose upon the lender the duty of 
inquiring as to the limitationa of the 
agent’s authority.—MasaN wo. MAN- 


L. R. 476; 40 D. L. RB. 136.— 


PART V. SECT. 3. SUB-SECT. 6.—A. 
307 fi. ——— Authortly as such—Con- 
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a certain sum 
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managers bank cheques payable to a name 
designated by him; these cheques he 
fraudulently appropriated :—Held: applt. 
bank was not entitled to debit the 

ae against resps. The manager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the arte Sa had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions.—AUSTRA- 
LIAN BANK OF COMMERCE v. PEREL, [1926] 
Foe oie 95 L. J. P. C. 185; 135 L. T. 


Add. Annotations :—As to (1) Consd. Jones 
v. Waring & Gillow, [1926] A. C. 670. Refd. 
London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. 


Add. Annotations :—As to (1) Refd. London 
Joint Stock Bank ». Macmillan & Arthur, 
[1918] A. C. 777; Guildford Trust v. Goss 
(1927), 1386 L. T. 725. 


Add. Annotation :—As to (1) Consd. London 
Joint Stock Bank v. Macmillan & Arthur, 
(1918] A. C. 777. 


Add. Annotation :—Consd. TIondon Joint 
ce Rank v. Macmillan & Arthur, [1918] 
A. C. 777. 


Add. Annotation :—Refd. Underwood  v. 
Liverpool Bank, Same v. Barclays Bank, 
[1924] 1 K. B. 775. 


Add. Annotations :—As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2K. B. 292. As to (3) Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


Add. Annotations :—Distd. Lloyds Bank v, 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, (1924] 
1 K. B. 775; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 


Add. Annotations :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Liggett (Liverpool) 
v. Barclays Bank, [1928] 1 K. B. 48. 


Add. Annotations :—Consd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 
hg Jebara v. Ottoman Bank, [1927] 2 K. B. 
264. 


So Oe. iis agg STOTT . 
NITED RTSTS an.), 
Where &® 5b. R. 738.—CAN. 


398 il. ——— duthority to sign con- 
tract—Contract Pe belo i or payment 
of price by instalments. efte. signed 
& gave to an agent a document in the 
following tormsa :—‘‘ We hereby agree 
to sell the property for £6,700 nett, 

rovided a sale takes place within 
ourteen days from date hereof. The 
above price to be clear of all com- 
mission Sonat, ial The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sold to 
pitf. for £6,700, payable £1,000 deposit 
(250 preliminary deposit, 
creased to #1,000 within one month) 
22,250 within three months, & £3,450 
wi six months, posseseion to 
even after the second payment 
2,250 at the end of the three months. 
There was no provision for interest on 
the balance :~-Held: 


ot borrows 


eing 


aying 
The fact 


28 


the document 


399. 
406. 


426.: 
427. 
438. 


For “bought note’ in catchwords read 
‘‘ sold note.” 

Add. Annotation :—As to (1) Apprvd. News- 
holme v. Road Transport & Genera] Insce., 
[1929] 2 K. B. 356. 

Add. Annotations :—Consd, Keen wv. Mear: 
[1920] 2 Oh. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

Add. Annotation :—Refd. Thirkell v. Cambi, 
{1919] 2 K. B. 590. 

Add. Annotation :—Consd. Re Bebington’s 
parade Bebington v. Wildman, [1921] 1 


434. Add. Annotation :—Refd. Re TBebington’s 
ES aca Bebington v. Wildman, [1921] 1 Ch. 

436. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

442, Add. Annotation:—Refd. Re Knight & 


464. 
465. 


468. 
469, 


472. 


Hubbard’s Underlease, Hubbard v. Highton, 
f1923] 1 Ch. 130. 

Add. Annotalion :—dAs to (1) Refd. Poland 
v. Parr, [1927] 1 K. B. 236. 


Add. Annotation :—-As to (1) Refd. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 


Add. Annotation :—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

Add. Annotations :—As to (1) Consd. Folkes 
v. King. [1923] 1 K. LB. 282. Refd. Lowther 
v. Llarris (1926), 43 T. L. R. 24. 

Add. Annotation :—As to (1) Refd. Lowther 
v. Harris, [1927] 1 K. B. 393, 


Vol. L—Agency. Cases 3098—48ba. 


477, Add. Annotations :—Consd. Folkes v. King 
{1923} 1 K. B. 282; Lowther v. Harris (1926), 
43 T. L. R. 24. 


481a. ——— Person living in house of hirer of goods.] 
—STROHMENGER v. ATTENBOROUGH (1894), 
11 T. L. R. 7, D.C. 


483a. —-—- Agent intrusted with motor car-—To 
sell to specified person.|—-H EAP v. MoTorisTs’ 
ADVISORY AGENCY, LTp., No. 495b, post. 


484. Add. Annotation ;—-As to (1) Refd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 


485. Add. Annotation :—As to (2) Consd. Lowther 
v. Harris (1928), 43 T. L. R. 24. 


Improper sale.]|—Pltf. was 
the owner of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pitf. that he could obtain £525 for 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A, 
tapestry to deft. for £250. Subsequently P., 

: who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft. contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the propertyinthem. He 
also contended that pltf. had held out P. as 
a person with puuorty to sell & was estopped 
from saying that P. had no such authority 
in fact :—Held: (1) although P.’s authority 


485a. 











signed by defts. was not an authority 
to the agent to sign a contract con- 
taining the above terms as to payment. 
—Boyp v. O'CONNOR, [1923] V. L. R. 
603.—AUS. 

398 iii. Contract containing 
penalty clause.}—Held: the existence 
of the penalty clause, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justified the principal 
in repudiating the agent’s action, & 
the contract must be set aside.—Do 
emi vw. Larrp, [1927] App. D. 21.— 








qi. —— General authority.}—Pltf. 
contracted with defts. to purchase & 
deliver potatoes at un agreed price 
per bushel. The farmers from whom 
the potatoes were to be purchased 
required oash payments, & defta. 
agreed to inake advances to put pitf. 
in funds for this purpose. Defts. were 
not prompt in providing funds, & pltf. 
complained of the delay which ham- 

ered him in buying, &, in order to 
nduce him to carry out the contract, 
defts.’ agent offered an advance ot 

& eents per bushel on the contract 
hs for four cart loads of patatoes :— 

eld: the agent on the at ay looking 
after defts.’ tnterests, bad a general 
authority sufficiently broad to cover 
the making of the contract for the 
advanced price.--LEGACY v. DAVISON 
(1919), 82 N, S. R. 543.—CAN. 

r. This case was reversed (1916), 
22 O. L. R. 307. Delete the words 
“no actual or apparent’? in the 
sentence, “ Held; had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery.”’ 

sk, Agent agreeing to payment of com- 
pensation ‘o purchaser if transaction not 
completed — Authority lo sell.}—A claim 
by @ proposed purchaser for damages 
on the ground of an agreement by the 
vendor's agent for compensation to 
the purchaser should the_ contract 
not be made by the vendor, disallowed 


ae me oe ee ee eeenteme ae 


in the absence of any authority fram 
the vendor to make such an agreement. 


—TNOMPSON wv. LYNNE, |1921] 1 
W. W. R. 238; 56 D. Ll. R. 729.— 
CAN. 

sl. Salesman maki reduction in 


rice.}—Held : principal not bound.— 

Mason & DEAN, LYrp. v. UDOVIN, 
11925) 1 D. L. R. 353; 57 NLS. R 
445.—CAN. 


sm. Solicitor’s clerk givi under- 
taking as to withdrawal of Registrar- 
General's caveat— Authority as such.j— 
Held: the solr. was personally bound 
by the undertaking.—HAWKINS  ». 
GADEN (1939), 37 Cc. L. R. 183; 26 
8. RL N.S. W. 382; [1926] Argus L. R. 
109.—AUS., 


PART V. SECT. 8, SUB-SECT. 8.—A. 


423 iv. Express authority to let 
in weekly tenuncy—Lease granted for 
long ferm.}—-Pltf. was the owner of 
premises let toa weekly tenant. When 
the tenant left she recommended deft. 
to pitf. as a tenant. Pitf. never saw 
deft., but pltf.’s husband arranged some 
form of lease with him, & thereafter 
collected the rent, which was paid 
monthly, on behalf of pitf. & with her 
authority. In an action of ejectment 
deft. alleged that pltf.’s husband had 
given him a leaso for four years from 
Dec. 1913, & that he was a tenant from 

ear to year. Pitf. denied any know- 
edge of a lease for a term, or that she 
had given authority to her husband 
to make such a lease:-~—Held: the 
fact that pitf.’s husband had collected 
ber rent was no evidence that he had 
authority to make a lease for four 
ears on her behalf.—VoGE wv. KERR 
11919 9 19 N. S. W. L. R, 84 Py 36 
N.8. W. W. N. 19.--AUS. 


427 ii. —- Authority to find pur- 
chaser or tenant.}—Deft. wrote to 4a 
Iand agent as follows :—‘‘ Re sale of 
hotel. I will take 22,500 for the free- 
hold, & stock & furniture at valuation, 
or will lease for a term of five years, 
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rent £5 per week, £1,000 walk in, 
walk out.”’ The agent submitted the 
property to plitf.. who elected to take 
alease. The agent drew up an agree- 
ment to lease the property upon the 
terme mentioned by deft., & signed 
it on deft.’ behalf :—Held: deft.’s 
letter did not authorise the agent to 
bind him by a concluded contract, 
but merely amounted to an authority 
to find a purchaser.—QUICK v. WINTER, 
[1920] N. Lie Tu. Kh. 98.—N.Z. 


sn. Law agent—Authority to collect 
rents &: manage property |.—A law agent, 
even though he may be employed to 
collect the rents & attend to the 
repairs of @ property has uo general 
authority to grant leases on behalf of 
his employer. The existence of such 
an authority must be proved by the 
person who requires to found upon it. 
—Daniso Darky Co. ©. GILLESPIE, 
[1922] S. C. 656.—SCOT. 


PART V. SECT. 8, SUB-SECT. 8.—B. 


433 i. Agent — Without authority— 
Notice ratified.|}--A notice to quit must 
be such that the tenant may safely act 
on it at the time of receiving it. A 
notice by an unauthorised agent, 
therefore, cannot be made good by an 
adoption of it by the principal after 
the proper time for giv g it.—SHAIK 
ABDOOL 0, JUMA Mussip ‘I'rust (1929), 
50 N. L. R. 715.—$. AF. 


PART Vi SECT. 3, SUB-SECT. 9. 


_ £0, Rank manager consenting to addi- 
tion of bank as plaintiff— General autho- 
rity as such. }j— A local manager of a bank 
har authority to give consent in writing 
for the ad of pitf, If there be 
any reasonable doubt whether the 
signature to the consent is in reality 
his signature, the order should bo that 
the bank be added as a party pltf. on 
filing the neressary consent.—KuUsca 
v. PEAT (1922), 63 D.I. R. 408: 15 Sask, 
L. R. at p. 326; (1822) 2 W. W. R. 


Cases 485a —500. 


487. 


488. 
492. 
495. 


was limited, & although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in .possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established; (2) as to the L. 
tapestry, as P. was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft. that P. had authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the L. tapestry alone.— 
LOWTHER v. Harris, [1927] 1 K. B. 398; 
96L.7.K B.170; 1386 L T 377; 48 T.L. R. 
24. 

Add. Annotations :—As to (1) Distd. Kempler 
v. Bravingtons (1925), 133 L. T. 680. Refd. 
Lowther v. Harris (1926), 48 T. L. R. 24. 
As to (2) Distd. Kempler v. Bravingtons 
(1925), 1838 L. T. 680. 

Add. Annotation :—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

Add. Annotation :—As to (1) Distd. Laurie & 
Morewood tv. Dudin, [1925] 2 K. B. 383. 
Add. Annotations :—As to (1) Consd. Folkes 
v. King, [1923] 1 Kk. Bb. 282; Lake ». Simmons, 
[1926] 2 K. B. 51. Refd. Heap ». Motorists’ 
Advisory Agency, [1923] 1 KK. B. 577; 
Lowther v. Uarris (1926), 43 T. L. R. 24, 
Generally, Consd. Buller & Co. v. Brooks 
(Y. J.), Ltd. (1930), 142 L. T. 576, 


495a. Act of 1889—-Agent obtaining possession by 


trick—Authority to sell—At specified price.] 
—The owner of a motor car delivered it to 
a mercantile agent forsale. The owner stipu- 
lated & the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner’s permission. The agent in- 
tended from the beginning to sell the car 
immediately for the best price he could get 
& to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
price to a purchaser who bought it in good 
faith & without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. :—Held: 
(1) deft. acquired a good title by virtue 
of 1889 Act, s. 2; (2) the mercantile 
agent had not rendered himself liable to 
be convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
Was inimmaterial whether the latter committed 
larceny by a trick.—FoLKES v. IKtina, [1923] 
1K. B. 282; 92 L. J. K. B. 125; 128 L. T, 


| 
| 
| 
| 
| 


wee 
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405; 39 T. L. R. 77; 67 Sol. Jo. 227; 28 
Com. Oas. 110; 86 J. P. Jo. 552, 0. A. 


Annotations :—As to (2) Distd. Heap v. Motorists’ Advisory 
TE a 923) Consd. 


1 K. B. 577. Lake v. Simmons, 
. B. 51: Lowther v. Harris, [1927] 1 K. B. 393 


As to (3) Consd. Buller & Co. v. Brooks (T. J.), Ltd. (1930), 
495b. — 


576. 

To specified person—Sale to 
third party.J—DItf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention 'of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engincers. 
In an action by pltf. against defts. for the 
return of the car or its value & damages for 
its detention :—Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never having given any real consent to 
his having or passing the property therein, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had becn expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a ‘‘ mercantile agent,”’ 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.—HkapPp v. Motorists’ 
Apvisory AGENCy, Lrp., [1923] 1 K. B. 
577; 92 L. J. K. B. 553; 120 L. T. 146; 39 
T. i. R. 1503 67 Sol. Jo. 300. 











Annotations :-—As to (1) Consd. Lake v. Shnmone (1926), 05 


B. 586. Refd. Buller & Co. v. Brooks (T. J,), 


L. J. K. 
Ltd. (1930), 142 L. T. 576. 
498. Add. Annotation:—As to (1) Refd. Lake v. 


Simmons, [1926] 2 K. B. 51. 


500. Add. Annotation :—Consd. Folkes v. King, 


[1923] 1 K. B. 282. 


of burinesas of a 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vi. 

sp. Dealer in possession of goods— 
Course of business to sell.J—Pitf., a 
financing co., took an assignment of 
an agreement between motor = car 
dealers & their manager for the con- 
ditional sale of a motor car. The 
agreement & the assignincnt were duly 
registered. Pltf. left the car in the 
ossesxion of the dealers knowing that 
t would be on the latter’s premises 
for the urpose of re-sule. The 
manager effected a sale of the car to 
deft., who paid the dealers therefor 
knowing nothing of pitf.’s claim & 


believing he was buying from the 
dealers :— Held: deft. was protected 
by sect. 60 (1) of Sale of Goods Act, 
R. 8S. B. C., 1924, c. 225, and had a 
ood title to the car.—COMMEROIAL 
SECURITIES (BRITIBA COLUMBIA), LTN. 
v. JOHNSON, [1930] 2 W. W. R. 444; 
4 )). L. Rh. 509 ; 43 B. C. R. 61 ? ajfd., 
11931} 1 W. W. R. 420; 1D. L. 
S61 3 43 L. Cy ie 381.—CAN. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vii. 
sq. Act of 1889—' When acting in 
ordinary couree of business ’’ defined, 
The expression ‘‘ when acting in the 
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ordinary course 
mercantile agent,"" means when acting 
within business hours, at a proper 
place of business, & in other respects 
in the ordinary way in which a mer- 
cantile agent would act. co that there 
is nothing to lead the pledgce to 
suppose that anything wrong {is being 
done, or to give tim notiee that the 
disposition is one which the mercantile 
agent had po authority to make.— 
ACME Stree. Goons Co. OF CANADA, 
Lirp. v. WALaH CoNsrrRucTION Co., 
Lrp., [1922] 1 W. W. R. 689: 638 
D. L. lt. 529 : 30 B. C. Tn. 639,— 
CAN. 


505a. Agent intrusted with motor car to sell 
to specified person—Sale to third party.]- 
Hear v. Mororists’ ADVISORY AGENCY, 


Lrp., No. 495b, ante. 


507a. —-—- Onus of proof.|—Hrap v. Mororists’ 
ADVISORY AGENCY, Lirp., No. 495b, ante. 


Add. Annotation :—Generally, Refd. Lake v. 
Simmons, [1926] 2 K. B. 61. 


Add. Annotation :—As to (1) Refd. Folkes v- 
King, [1923] 1 K. B. 282. 


Add. Annotation :—Refd.: Lake v. Simmons, 
{1926] 2 K. B. 61. 


Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Reckitt +. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

Add. Annotation :—Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 


Add. Annotation :—As to (1) Refd. Clayton- 
Greene v. De Courville (1920), 36 T. I.. R. 790. 


589a. Caretaker.]—Forper (J. C.) & Son, Lrp. 
v. ILARTINGTON (1929), 73 Sol. Jo. 850. 


590. Add. Annotalion :-—Refd. Coldingham Parish 
Council v. Smith, [1918] 2 K. B. 90. 


591. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


605. Add. Annoiation :—Refd. Miss Gray, I.td. v. 
Cathcart (1922), 38 T. L. R. 562. 


608a. Tenant of public-house—Not being licensee 
—~Holding out.]—Deft. was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft. was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 


517. 
520. 
529. 
530. 


582. 
586. 
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agent of deft. by operation of law, or that 
deft. was estopped from denying such agency : 
—Held : where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it; the tenant was 
not in fact deft.’s agent; & as between him- 
self & pltfs., deft. was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach plt{fs. nor cause them to 
act to their detriment.— MACFIsHERIgs, Lrp. 
v. Harrison (1924), 938 L. J. IK. B. 811; 
132 L. T.22; 88 J.P. 154; 40 T. L. BR. 709; 
69 Sol. Jo. &9. 


627. Add. Annotation :-——Refd. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 


645a. ——.]—BEALE v. Mou.1s (1847), 10 Q. B. 
976; 5 Ry. & Can. Cas. 105; 16 L. J. Q. B. 
410; 11 Jur. 845; 116 EB. R. 370. 

Annotation :—Refd. Newton v. Belcher (1848), 6 Ry. & Can. 

Cas. 38. 

646. Add. Citation :—sub nom. Re WOLVERHAMP- 
TON, CHESTER & BIRKENHBAD JUNCTION Ry. 
Co., Ha p. Corrie, 14 Jur. 708. 


Add. Annotation :—Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Pa p. 
Roberts (1850), 2 H. & Tw. 392. 


656. After this case insert ‘‘ Sec, also, COMPANIES, 
Vol. IX., p. 53, Nos. 116 ef seq.’’ 


664. After this case insert ‘‘ See, also, COMPANIES, 
Vol. 1X., pp. 44, 53, Nos, 61-63, 110.” 


704a. Mess committee—Goods ordered by secre- 
tary.|—DPltf. supplied goods to the officers’ 
mess of a brigade of which deft. was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft. for the 
price, alleging that under the King’s Regula- 
tions deft. was liable or that he was liable 
as principal for the acts of the mess secretary : 
—Held: the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 
deft. credit, the action failed.— LASCELLES v 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) viii. 

at. Act of 1889—Neressity for proof of 
mala fidcs of purchaser.)—-Where anu 
owner of goodr, who has placed them 
with a mereantile agent, sues an alleged 
purchaser thereof from the agent for 
wrongful conversion, & deft. reljtes 
on [the above Act) the actual payment 
of money by deft. to the agent will not 
destroy the fact of mala fides, but the 
fact that the transaction is found not 
to have beon an ordinary sate, t.e. a 
sale to one desirous of either using 
the goods or disposing of them to 
advantage, can of itsclf have a hear ng 
only on the question of good faith, 
& proof of the dishonesty of the agent 
ig not sufficient: {t must be shown that 
deft. acted in bad faith, & the evi- 
dence should bo such as to prove to 
the hilt the mala fidea of the alleged 
sale.—ACME STHEL Goons Co. OF 
CANADA, LTp, v. WALSH CONRSTRIC- 
TION Co., LTp., [1922] 1 W. W. R. 689; 
63 D. L. RK. 529; 30 B.C. R. 539.— 


PART V. SECT. 3, SUB-SECT. 11. 


6731. Agent——Authorily to buy at 
discretion——Secret limitations.J]—If a 


person desiring to buy grain arms hie 
agent with contract forms for the 
purpose & sends him out to have there 
forms executed by vendors & with 
authority to sign them on his behalf 
rubject. to the verbal condition that. 
the agent must stipulate that the 
contracts are not to come into effect 
until his principal has approved of the 
samples, this is a holding out that the 
agont bas authority to make the con- 
tracts, & the principal is bound 
thereby though no such stipulation is 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such Hmitation of the 
agent’s authority.—Rrep & KREAST 
ve McKEenzin Co., Lrp., [1921] 3 
W. W. BR. 72.--CAN. 


sa. Manager of branch office—Autho- 
rity as such.|}—When a co. so conducta 
{ts business that a person who aells & 
delivers goods to a branch office thereof 
on an order received from auch offire 
is reasonably led to suppose that the 
branch has authority to give the order, 
the co. will not be permitted to ercane 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods.—FaRmM 
PrRoDuUCcTs, LTN. v. MACLEOD FLOURING 
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MILLA, LTp., [1918] 3 W. W. RR. 1038 ; 
wan L. R.128; 43D. . R. 770.— 


PART V. SECT. 8, SUB-SECT. 12.—A. 


Bb. Member of syndicaie arting for syn- 
dicate.J—PIUf. sought to recover from 
defts., members of a syndicate formed 
for the purpose of exploring & testing 
certain mining properties, the price 
vf goods supplied upon the order of 
one of the defta., C., & upon bis credit. 
At the time the goods were supplied, 
pitf. did not know that C. was a4 
member of a syndicate or was acting 
for others :—Held: defts other than 
C. were not liable to pltf.—-MCLAUGH- 
LIN tv. GRNTLES (1920), 46 O. L. R. 
477; 51D. L. R. 383: 170. W.N. 
345.—CAN 


PART V. SECT. 8, SUB-SECT. 12.— 
B. (c). 


sc. Committee of untncorporated 
association—Employment  by.}-—Held: 
the committee were under no personal 
liability to the employee for his salary. 
—GRAHAM v. CARPENTER (1926), 28 
W. A. L. R. 68.—AUS. 


Cases 704a—798. 


RATHBUN (1919), 85 T. L. BR. 847; 68 Sol. 
Jo. 410, C. A. 

710a. S.P. BONHAM v. Maycock (1928), 188 L. T. 
786; 44 T. L. R. 387; 72 Sol. Jo. 254. 

711. Add. Annotation :—Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

712. Add. Annotation :-—Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714, Add. Annotation :-—Consd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714a. .|—Authority to an agent to sell 
goods does not of necessity imply authority 


to receive payment of the price.—Burwick 
v. GRANT, [1924] 2 K. B. 483; 93 L. J. K. B. 








750. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


cheques were duly honoured on presentation. 
W. paid seven of Thefte.” cheques into his own 

private account & embezzled the proceeds: 

Pr Held ¢ as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. a cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
Itfs.’ order.— BRADFORD & SONS v. PRICE 

ROTHERS (1923), 92 L. J. K. B. 871; 129 
L. T. 408; 39 T. L. R. 272. 


Add. Annotation :—Consd. Bradford v. Price 
(1923), 02 L. J. K. B. 871. 


972; 131 L. T. 476, D. ©. 761. Add. Annotation :—Refd. Bradford v. Price 
718. Add. Annotation :—Apld. Bonham v. May- (1923), 92 L. J. K. B. 871. 
cock (1028), 138 L. T. 736. 752. Add. east etd A Oe et dae ip 
738. Add. Annotation :—Refd. Bonham v. May- v. Marsh, [1921] . B. 640; Bradford v. 
cock (1998), 138 L. T. 736. ” Price (1923), 92 L. J. K. B. 871. 
740. Add. Annotation :—Refd. Bonh . Mav- 754. Add. Annotation :—Refd. Allen v. Royal 
cock (1928), 188 L. 1. 738. Bank of Canada (1925), 41 T. L. R. 625. 
741. Add. Annotation :—Refd. Bonham v. May- 768. Add. Annotation :—Refd. Bradford v. Price 


cock (1928), 138 L. T. 736. 


Add. Annotations :—Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 
Authority to receive cash for goods— 
Notice to purchaser to draw cheques to seller’s 
order] .—Pitfs., who were coal factors, engaged 
W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by plitfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable ‘to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 


744. 


W47a, 





769. 
778. 
778. 


781. 


786. 


798. 


(1923), 02 L. J. K. B. 871. 


Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—As to (1) psy Bradford 
v. Price (1923), 92 L. J. K. B. 871. 


Add. Annotation :—As to (2) note Bradford 
v. Price (1923), 92 L. J. K. B. 871 


Add. Annotations :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 
[1924] 2 K. B. 483. 

Add. Annotation :—Refd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. 


Add. Annotations :—Consd. 
Vaughan, [1920] 3 K. B. 240; 
Hill, [1921] 3 K. B. 157. 


Cheshire v. 
Maskell v. 


PART V. SECT. 8, SUB-SECT, 13.-—A. 


ad. Agent—Holding out.}—Ifa debtor 
gives money to another to pay to his 
the debtor’s, creditor, but the thir 
party fails to pay the same over, the 
debtor is liable for the amount, unless 
the third party was the ereditor’s 
agent. The onus is on the debtor to 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that these were sufficient 
to establish agency by holding out or 
estoppel.——CARR v. FRY & MCCUNR, 
[1924] 4 D. L. R. 735.—CAN. 


711 ni Right to receive 
deposit.)}—An agent for sale has no 
implied authority as such to receive 
a& Tan are .—PEARBON . ee (1917), 

N. 49; 11 Q. J. P. 105.-—AUS, 


711 vi. oy made 
an offer to D., as agent for L., to pur- 
chase land of L. for $5,000, & with 
the offer paid $200 to D. as a deposit. 
In an action for return of the $200, 
the offer not having been accepted, 
the trial judge found that L. when 
approached by pltf. sent him to D. 
& told him to make an offer through 
D.;: that D. Ph iebped si from pltf. a 
written offer to purenuee at $5,000, 
paying part eae n cash, & that offer 
was refused by L.; that D. obtained 
from pit. a Second offer to pay all 
cash, & this L. also refused :—Zield : 
D. had authority to receive an offer, 
&, as the making of a deposit was a 

art of that offer, D. was not going 

yond his authority in receiving it.— 
SILVERMAN v. LEGREE oe 45 
O. L. R. 107; 47 D. L. R. 7133 15 
O. W.N. 278. —OAN. 

se. Person obtaining possession of bill 
of lading—lIntervention between shipper 

















dé consignee.]—Mere possession of a 
bill of lading in the hands of a person 
who has intervened between the 
original shipper & the consignee & is 
in no way identified with the trans- 
action except by possession of the 
document, does not give him any 
authority ‘to give a valid discharge of 
the money payable by the pam Bae —_ 
STEWART vo. RICHARDSON Sons & 

Lip. 11920] 8 W. W. R. 14: 188 
D. L. R. 625; 30 Man. L. R. 

CAN. 


PART V. SEOT. 3, SUB-SECT. 13.—B. 


746i. Agent.}—An agent authorised 
to receive money for hia principal 
may not receive anything but money ; 
but, if he receives a cheque on a bank 
& the amount of the cheque is paid 
to the agent before his authority is 
revoked, that is a good payment to 
his prineipal.— 7. vw. GUYETT 
(1920), 4 R. 2D. 1. R. 
606; 17 0. W. N. 174.—~CAN. 


7148 ii. ———.}—If one is authorised 
to sell anything | for another, the 
presumption is that he ia to sell for 
cash, unless there is something to show 
to ne pCOULTOey —WATSON ¥. CADILLAC 

Sa Co., Lrp., {(1920] 3 
Vv. rae 107- .—CAN. 


ae Authority to collect debte— 
Cashing cheques reccived.}-—-A clerk 
employed in the husiness of the 
Canadian Govt. elevators, whose 
express duties were to collect amounts 
due from grain dealers for freight 
charges, etc., & on presentation of 
bills” of lading & payment of aes 
to hand out warehouse rece 
deposit all money collected te tke 
credit of the Receiver-Genera] in a 
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designated bank & at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
beon received in cash {feo tendered :— 
Held: to have no author'ty to cash 
any cheques ald to him or any 
ostensible authority justifying any 
bank giving ae the cash for any suc 
cheque.—R RoYaL. 


Pee OF 
CANADA, i920 1 WwW. W. 198; 
0D. L. R. 293; 30 Man. L. R104 -— 


PART V. SECT. 3, SUB-SECT. 15, 


804i. Agent— Implied ny dels fram 
circumstancea—Husband authorised to 
purchase stock for wife. +The fact that 
a husband waa autho to act, & 
has acted. as bis wife’sa agent in the 
purchase of stock thro gh brokers does 
not in itself justif 
assuming ae eis her reoaae to direct 
a sale of it; & even assuming that the 
rules of the stock oe eavleck 
to which the order to purchase 

laced confer on the husband euthority 

direct such gale, the brokers’ 

responsibility to the wife for the pro- 
ceeds of the sale is not disch by 
payment to the husband unless they 
show that he had asauthority, either 
express or rere to receive 
the money.~~AIKMA v. Papas 
BROTHERS. [1923] 4 D. L. R. 852 ; 
Ww. 7853 varying, fist ? 
D.L. R. 1165 ; 31.8B 0. R. 47 OTeAN. 

808 v. —— ——— Break in marked. }—— 
Instructions by, a0 owner of wheat to 
his agent to ‘‘sell’’ without more 

means ** sell ag ecouet pape enact unless 
there is something in the clroumstances 


e brokers in 


809. 


810. 
828. 


829. 
833. 


834. 


834a, 


Annotations :—For “For full anns., see LAND- 
LORD & TENANT,” read “‘ For full anns., see 
SALE OF LAND.”’ 


Add. Annotation :—As to (3) Refd. Chilling- 
worth v. Esche (1923), 92 L. J. Ch. 461. 


Annotations :—For full anns., see S. C. No- 
1192, post. 


Add. Annotations :—As to (1) Distd. Common- 
wealth Trust v. Akotey (1925), 94 L. J. P. C. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871; aa ie v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Generally, 
is Jones v. Waring & Gillow, [1926] A. C. 


Add. Annotation :—Refd. Lowther v. Harris 
(1926), 48 T. L. R. 24. 


Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :—As to (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 574. 


——-.]|—A general authority to an 
agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 





834b. 


$36. 
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a signing, be a special & express authority 
to sign.—LEWCOCK v. BROMLEY (1920), 127 
L. T. 116; 37 T. L. BR. 48 ; 65 Sol. Jo. 75. 


-|—The mere employment of an 
estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal.— KEEN 
v. MEAR, {1920] 2 Ch. 574; 89 L. J. Ch. 513; 
124 L. T. 19. 


Add. Annotations :—Consd. Keen v. Mear, 
[1920]2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 








836a, ——- ——~—.|—-K EEN v. MEAR, No. 834b, ante. 
8386b. ——_— ——— Authority alleged to be limited to 


state price.|—-Action for specific performance 
of a contract alleged to have been entered 


or the custom of a particular trade 
known to both partiee to give the words 
a different meaning. here inetruc- 
tions to sell, without stipulating any 
price, were given after the close of the 
inarket on May 3 :—J/eld: the agent 
wae justified in selling without further 
instructions at the opening of the 
market on May 4, though the market 
had broken by reason of the Grain 
Kxchange having withdrawn option 
trading & the possibility of the Govt. 
fixing the price.—GEARHARTY QUAKER 
OATS Co., [1919]3 W. W. R. 888.—CAN. 


809 iia. — —.J—Deft. 
wired to S., a land agent: ‘‘ Bed-rock, 
£13,250 net, £400 down, stock & 
furniture at valuation.” S. replied, 
‘* Your wire says £400 down ; suppose 
you mean £4,000, wire us giving 
authority to sell if we can get your net 
price.” Deft. then wired, ‘‘ Four 
thousand down. Sell] if you can get 
my net price ’’ S. replied, ‘* Have sold 
in accordance with your wire, frechold 
for £13,750, stock & furniture at 
valuation, showing ou £13,250 net, 
£4,000 to be paid down, balance to 
be arranged on mtge. by you. FPos- 
session a8 soon as license granted, not 
later than Aug. 20, £500 depos't paid °°: 
—Held: 8. had no authority to sell 
on tho terms on which he did sell.— 
PRINGLE v. McKay, [1922] N. Z. L. R. 
818.—N.Z. e 


815 fifa. : 
GHARHART v. QUAKER Oats Co. (1918), 
42 D. L. R. 791.—CAN. 


815 ilib, ——- ———- ——-  ——..]} — 
A land agent, whom pitf. had Informed 
of his willingness to sel] a property 
for £900, obtained an offer of £825 
& telegraphed it to plti., but through 
a mistake in transmission the message 
as delivered to plitf. mentioned £925 
as the amount of offer. Pitf. tele- 
graphed his acs Sere without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft. for £825, & let 
him into possession. On the tender 
of the formal contract to pltf. for 
execution a month Jater he learned 
about the mistake in the telegram for 
the first time & refused to complete :-— 
Held: the apecific authority originally 

ven to the agent did not avthorise 
he sale of pitf.’s property for less than 
£900, & no land agent as such is held 
out as having a general authority on 
behalf of hie client to sell on any terms 
or at any price.—-SHORTAL  v. 








eed ee 





Sy ema [1920] N. Z L. R. 103.— 


815 v. .}—Pltfs., an 
incorporated co., owning lots of land, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between plitfs. & C. It 
was provided that he had no authority 
to make any representation as_ to 

Itfs ° properties other than those con- 
tained in their printed matter, & that 
he should have authority to accept 
offers for the purchase of lots accordiug 
to pltfs.° price-list. Pitfs. employed 
G. to sel] their lots. G., in Mar. 1914, 
telephouved to deft. from pltfs.’ office 
& induced deft. to buy two of the lots, 
upon the expresa agreement that 
pitts. would resell the lots not later 
than Aug. 1914, at a profit of $100 on 
each lot; G. tnformed deft. that he 
was authorised by C. to make this 
arrangement. C. was present when 
G. was telephoning, & heard what GQ. 
said; C. told G. that he should not. 
have said that pltfs. would resell 
the lotsa; but, according to the testi- 
mony of G., C. himself was not. callcd 
as a witness, C. ratified the repre- 
sentation made in his name & ostensibly 
by his authority :—Held: C.. as 
general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would oot affect deft., 
who relied upon hir being the general 
manager.—CANADIAN GENERAL SE- 
OURITIES Co., LTD. v. GEORGE (1918), 
420. L. R. 560; 1830. W.N. 355; 14 
O. W.N.71; 43 D. L. R. 20.-—CAN. 


817 ii. ——~ Implied authority }— 
A broker who had purchased corn on 
margin for a customer :—Held : justi- 
fied in selling on the customer failing 
to forward margin money when a 
slump occurred in the market-price, 
a general condition of the broker 
transacting such business being that he 
reserved the right to close transactions 











without further notice when margins 


were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a ‘‘ room trader’”’ & dealer on a 
larger scale in the broker’s office.— 
MALOOF v. BICKELL. [1920] 1 W W. R. 
407; 50 D. L. R. 590; 170. WL N 

294; 59S. C. R. 429.—CAN. 


$17 iii. —— Authority to find . 
chaser. n Jan. 20, 1920, eft. 
handed to his brokers a letter in these 
terms: “I authorise you to procure 
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a buyer of the above premises for 
Rs. 45,000 & on your sending sane 
I shall pay you as remuneration at 
1 per cent. on_ the purchase-money. 
The same will be paid at the reogis- 
tration of the conveyance, otherwise 
not.”? The offer contained in the 
letter was accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. :—Held: the offer contained in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokers 
to sell deft ’s property or an offer on 
the part of the vendor to sell the 
premises to whoever might be brought 
in touch with the vendor by the 
brokers.—PuURNA CHANDRA Dutt », 
INDRA CHANDRA Roy (1921), I. L. R. 
49 Calc. 389.—IND. 


821 i. General authority—Sale 
im oun name.)—Held: position of 
pitfs. being that of brokers, in selling 
in their own name they acted beyond 
the scope of their authority.—PATER- 
SON v. MCCALLUM, [1921] N. Z. L. R. 
869.—-N.Z. 


833 xiiia. Instructions to pro- 
cure purchaser al specified sum.)—I1n 
negotiations for the sale of property 
a notification by a principal to his 
agent that he will accept a _ pur- 
chaser at a specified sum will not 
authorise the agont to conclude a 
contract.—CARNEY wv. Fark (1920), 
541 L.T 61.—IR. 


sk. Solicitor —— Authority to recetve 
tenders— Tenders to be sent either to agent 
or principal. }—Exors, gave instructions 
to solrs. to advertise for tenders for u 
property & they told the solrs. to 
insert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to either of the 
exors, ; this latter the solrs. did not do. 
A tender was received by the solrs. & 
forwarded by them to the exors & they 
wrote acknowledging the receipt there- 
of. Some days later the tenant of the 
sroperty forwarded a tender to one of 
che exors., who did nct communicate 
with his co-exor. or the solrs. about. it. 
The solrs,, having heard no more from 
the exors. entered Into a contract to 
sell the property to the person who 
made the first tender:—Held: the 
solrs. had no authority to give notice 
to the person making the first offer 
that his tender was accepted.— DrAans 
v. ORR (1922), 63 D. L. It. 720.—CAN. 
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into by letters between pltfs. & H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft. for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
R. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be willing to sell the frechold at £550. 
On Jan. 27, pltfs. offered £400. On the 
28th HU. & R. submitted that olfer to the first 
deft., & asked for her instructions. 
Feb. 8, the first deft.’s husband communi- 
cated with Hl. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
‘‘we are now authorised to close with you if 
you will increase your offer to £450.”’ _ Pitfs., 
on Feb. 14, wrote to H. & R. referring to 
the letter of Feb. 10, & stating ‘‘ we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindiy 
forward the contract in due course.”’ On 
Feb. 17, H. & R. wrote informing the first 
deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that plitfs. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the mtgeces. at a price more than £450 :— 
Held: the agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Co., Lrp. v. WHITEMAN (1920), 89 L.. J. Ch. 
534; 123 L. T. 773; 64 Sol. Jo. 727. 


837. 
L’Etranger v. Hambrouck (1920), 37 T. L. R. 


838a. ——~ —-—. ]—-The mere relation of principal 
& factor confers, ordinarily, an authority to 
sell at such times & for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them.—SMART v. SANDARS 
(1846), 3 C. B. 3880; 16 L. J. C. P. 39; 7 
L. fT. O. S. 339; 10 Jur. 841; 136 E. R. 152. 
Annotations :—Refd. Campanarl v. Woodburn (1854), 15 
C. B. 400; Siebel v. Springfield (1863), 3 New Rep. 36: 
Donald v. Suckling (1866), L. R. 1 Q. B. 585. 

840. For existing citations read “ (1848), 5 C. B. 
895; 17 L. J.C. P. 258; 11 L. fT. 0. S. 178; 

12 Jur. 751; 1386 E.R. 1132.” 
Authority to discount bill.J—If an 
agent employed by the indorsees of a bil) to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
hable to refund if the bil] be afterwards dis- 
honoured by the acceptor.—FENN v. HARRI- 
SON (1791), 4 Term Rep. 177; 100 BE. R. 959. 


845a. 





Annotations :—Reld. Fydell v. Clark (1796). 1 Esp. 447: 


On : 


Add. Annotation :—Refd. Banque Belge Pour 


—_—_—_ 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


Ez p. Bushell (1844), 3 Mont. D. & De G. 615: Royal. 
Albert Hall] Corpn. v. Winchelsea (1891), 7 T. L. R. 362. 
850. Add. Annotation :—Refd. Collins v. Hopkins, 

(1923) 2 K. B. 617. 


860. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

872. Add. Citations :—affd., [1918] A. 0. 626; 87 
L. J. K. B. 1158; 119 L. T. 446; 847. L. R. 
518; 62 Sol. Jo. 665, H. L. 

883a. Salesman — Authority to cancel sale.]— 
LECKENBY v. WOLMAN, No. 308a, anie. 


885a. Grant of sole selling agency—Power of 
grantee to extend privilege—Extension to 
company controlled by agent.]—— The firm 
of R. & Co., one of applts., were the sole 
agents in the Island of Mauritius of the F. 
Co. of Canada for the sale of F. motor cars 
& F. spare parts. With the concurrence of 
said F. co. R. & Co. entered into an identical 
agreeminent with cach of three garages under 
which said garages were given the exclusive 
right to sell F. spare parts in the Island. The 
agreements reserved, however, to R. & Co. 
the right to extend the same puvucece to 
two other garages to be chosen by R. & Co. 
One of said three garage cos., a co. of which 
the three partners of R. & Co. were directors, 
went into voluntary liquidation; &, at the 
instance of R. & Co., a new co., to wit, resp., 
was formed, independent entirely of R. & Co. 
The new co. took over the stock-in-trade of 
the co. in liquidation & its sub-agency 
business in I". spare parts. Later, R. & Co. 
formed another co., the I. Service Station 
Co., Ltd., one of applts., & conceded to 
it the privilege of selling F. spare parts 
within the Island. In the shares of this new 
co., the then four members of R. & Co., took 
& retained a controlling interest, the remain- 
ing shares being held by their relatives or 
employees. To this co. the firm of R. & Co. 
gave the richt, in effect, to be & represent 
itself as being the F. retail distributor in the 
Island, not only for the sale of F. parts 
but also for I’. cars :—-Held: R. & Co. were 
not entitled under the agreement to choose 
themselves as one of the garages to whom the 
privileges of the agreement might be ex- 
tended, &, consequently, what the firm could 
not do itself it could not do through a co. 
controlled by it, & the course adopted by 
the firm in forming applt. co. was not less 
damaying to the three other garages than 
would have been the similar activities of the 
firm itself. An jnjunction was granted to the 
resp. restraining R. & Co. from conceding 
to the I. Service Station Co., Ltd., the 
privilege of selling I°. spare parts within the 
Island.—AUTO CAR & SporT EQUIPMENT Co., 
Lrp. v. Forp Srrvick Station Co., Lp., 
(1931] 3 W. W. R. 363, P. C. 


For ‘‘ For full anns., sce ESTOPPEL,’’ read 
“For full anns., see DEEDS, Vol. XVII. 


897. 
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Lyon v. Mells (1804), 1 Sinith, K. B. 478; He Acraman, | 


PART V. SECT. 3, SUB-SECT. 16. 
a. Transpose Iincs 5 & 6 of this 
paragraph. 


PART V. SECT. 3, SUB-SECT. 17. 

a), Agent forbidding purchaser to use 
machinery only partly paid for— clutho- 
ay as such,j--Where a letter, sent to 
a@ buyer of a farm machine under a 
conditional sale coatract befure he 
is in default, forbidding him. under a 
threat of serious consequences, to ise 
the machine, is written by an agent 


—— 


of the seller, with authority to sel] & 
collect the purchase-money & make 
settlements therefor, as an aarsertion 
of a right which is to continue until 
the buyer makes a settidment, it will 
be held to be written within the ap- 
parent scope of such agent's authority. 
—ROBERT BELL ENGINE & TURESUER 
Co, v. FARQUTLIARSON, [1918] L W. W. R, 
924 ye Sask L.R.81: 39D L. RR. 625. 

sm. Jteal catule agent—Authority to 
describe properly.J—A real estate agent 
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p. 216, No. 


285.” 


employed to find a purchaser has 
implied authority to describe to an 
intending purchaser the property 
offered for sale & to state any facts or 
circumstances which muy affect its 


value.—Hvuaa v. Low (Sask.), [1928] 
4 D. Li. R. 315; {1928) 2 * WwW. K. 
710; on appeal, [1929])3 D. L. R. 725; 


2W. W. RR. 553 23 5. L, RK. 692.—CAN, 
sn. Manager of farm—Authority to 
engage lubour—d& sell produce.}—A 
. Manager of a farm or estate may 
} engage labour to do the necessary 


906 


922. 


926. 


941. 


942. 
944. 


045a. 


work thereon, or he may sell the pro- 
duce. & then the owner will be bound 
by the representations made by the 
manager as to such produce.—RAVENE 
PLANTATIONS, Lrp. v. KATATE ABREY, 
{1928} App. D. 143.—S. AF, 


Part ViI— Delegation. 


Add. Annotations:—Apld. Tarn v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. lt. 53. Refd. Prager v. Blatspiel. Stamp 
& Heacock, [1924] 1 K. B. 566. 


Add. Annotations :—Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 566. 

Add. Annotations :—Refd. Prager v. Blatepiel. 
Stamp & Heacock, [1924] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

Add, Annotation :—As to (1) Refd. Prager v. 
te aaa Stamp & Heacock, [1924] 1 K. B. 
rP e 

Add. Annotalion :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 

Add, Annotations :—Refd. Prager v. Blatspiel, 
Stamp v. Heacock, [1924] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I R. 
Comrs. (1127), 44 T L. R 53. 

-]}— Plitfs.. who were financially in- 
terested in goods to be shipped to B., em- 
ployed defts.. B. Bank, who, in turn, em- 
a his sub-agents to collect the proceeds. 
itis. wrote to defts. : ‘‘ We beg to hand you 
herewith the undermentioned bills for col- 
lection, subject to the deduction of com- 
mission & expenses & to the condition 
mentioned.”’ That condition was: ‘ Col- 
lections are undertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.”’? In the margin of the 
document under the heading ‘“ Instructions ”’ 
was the following: ‘‘ Documents to be sur- 
rendered against payment: if goods are not 
taken up, please do your best on our behalf 
to warehouse & insure them against fire.’’ 
This document was received by the deft. 
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957. 


964. 


966. 


975. 


(1921), 49 L. R. Ind. App. 46; I. L R. 
49 Cale 325.—IND 


whom a printing & lithographing busi- 
ness had been listed for sale, asked 


bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pitfs. alleged that their loss was due to 
negligence on the part of the deft. bank & 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft. bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse & insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank & the A.-P. 
Co., their sub-agents :—Held: although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
contract between the principal & the sub- 
agent, there was no general rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 
case no such authority was to be implied & the 
claim against the sub-agents failed.—CALICO 
PRINTERS’ Assocn., LTD. v. BARCLAYS BANK 
(1931), 145 L. T. 51; 36 Com. Cas. 197, C. A. 


Add. Annotations :—-As to (1) Consd. Calico 
Printers’ Assocn., td. v. Barclays Bank 
(1931), 145 L. T. 51. Generally, Refd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 


Add. Annotation :—-As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

Add. Annotation :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

Add. Annotations :—Consd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. R. 99. 

Add. Annotation :—Consd. Belvedere Fish 
Guano Co. ». Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487, 


dea] with the goods, then in the absence 
of anything showing a contrary inten- 


so. Agreement to assist ayent-- tion the sub-agont has only to account 
Remuncration—Construction of con- {0 reapect of the proceeds to the first 


— HINCHCLIFFE v. BAIRD & BOTTERELL, 
{1920} 8 W. W. R. 159: 53 DL. R 


PART VI. SECT. 1. 

906 iii. ——- ———.]—GRIMMER v. 
MERCHANTS & MANUFACTURERS FIRE 
a CEees {[1982]2 D.L. lt. 621.— 

906 iv. Mother managing 
daughter's DeORerial nee & person 
employs another relying upon his 
peculiar aptitude for the work entrusted 
to him, it is not competent for that 
person to delegate the trust to another, 

Where the authority which a mother 
had to manage her daugbter’s property 
involved a certain trust or discretion 
for the exercise of which she was 
relected :—J7eld : she could not dele- 
gate that trust & appoint her husband 
to perform the duties of her ss ee 
RoBinson vy. Lona, {1923} 3 D. L. fh. 
918,.—CAN, - 

906 v. Manager of property.j-— 
A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property leased, & 
who did not negotiate or consider the 
lease or know of it, until after ifs execu- 
tion.—BONNERJI v. SITANATH Das 








pltf. who had practical knowledge of 
the latter class of business, to assist 
him in finding a purchaser, & said to 
pitf.: ‘ If this dea) comes off we will 
eee a nice picce of change ”’ :—Held : 
there was a contract between the 
pee that the commission if earned 

y their joint efforts would be divided ; 
in the absence of any local or trade 
meaning to the contrary, the meaning 
of the words quoted was that the 
division would be an equal one; &, 
therefore, Nee having rendered assist- 
ance in bringing about the sale which 
was made was entitled to judgment for 
half the commissiou.— JAMES v. FERRIS, 
[1932] 1 W. W. R. 250; 1D. iL. R. 
472: 44 B. C. R. 522.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 


943 fii. -}~If an agent for 
sule of grain to whom the goods are 
consigned or delivered, consigns the 
same to a sub-agent for sulc, & the 
bill of lading & such other documents & 
circumstances as there are support 
the inference of the agent’s right to 
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451; 30 Man. L. R. 520.--CAN, 


PART VI. SECT. 3, SUB-SECT. 2. 


964 Vv. -—— Contract with sub- 
agent approved by principal.j—Where a 
co. had engaged an ent to sell its 
shares, had intended him to employ 
sub-agents, & had approved of the 
contract made by the agent on its 
behalf with a sub-ageut :—Held: the 
co. was liable to the sub-agent for 
commission due under his contract.— 
BRRGMAN v. CANADIAN FarRM Imp. Co., 
[192411 D. L. R. 350.—CAN. 





PART VI. SECT. 4. 


976 vil. ——~— Funds received by sub- 
agent.J—LEvery agent who employs a 
sub-agent is Hable to the principal for 
money received by the sub-agent to the 
principal’s use, & is responsible to 
the principal for the negligence & 
other breaches of duty of the sub-agent 
in the course of his employment.— 
HooLe v. Royvau Trusr Co., (1931] 
3 W. W. Ql. 426.—CAN. 


Cases 977— 1005. ENGLISH AND Emprme Dicest SUPPLEMENT. 


977. Add. Annotation :—As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 


980a. NATIONAL EMPLOYERS’ 


98i1a. 


MutTvuAL GENERAL INSURANCE ASSOCN., LTD. 
0 ELPHINSTONE, [1929] W. N. 135. 

Failure to give proper instructions to 
sub-agent.}—-SELLER v. WORK (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 





Part Vil—Ratification. 


987. Add. Annotation :—Consd. Re Becket, Purnell 
v. Paine, [1918] 2 Ch. 72. 
-|—Resps.’ manager, without 
their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 
“not negotiable.’’ These drafts the manager 
pele to an account which he had with applts., 
they collected the amounts. Resps. sued 
applts. for damages for conversion of the 
drafts :—Held: the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary.— 
UNION BANK OF AUSTRALIA v. MCCLINTOCK, 
f1922] 1 A.C, 240; 91 L. J. P.C. 108; 126 
L. T. 588, P. C. 
Annotation :-——Reld. Australian Bank of Commerce v. Perel, 
[1926] A. C. 737. 

Compare No. 338a, ante. 

994. Add. Annotation :—As to (8) & (4) Apprvd. 
Greenwood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 

995. Add. Annotations :—Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. L. R. 194. 

995a. -~.|] Pltf. had an account with deft. 
bank, & his wife forged his signature on 
cheques & thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pitf., on discovering the facts, did not at 
once inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft. bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (b) that 
pltf. was estopped by his silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as his own :—-Held : ratifica- 
tion had no applicability to a forged signa- 
ture, but pltf. was estopped from alleging 
the forgerics because his silence unti] after 
his wife’s death had caused the bank to lose 
their right of action against the forger, & 


989a. 
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therefore the action failed.—-GREENWOOD v. 
MARTINS BANK, Ip. (1932), 101 L. J. K. B. 
623; 147 L. T. 441; 48 T. L. R. 601; 76 Sol. 
Jo. 544; 38 Com. Cas. 54, H. L. 


998. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 686. 


1001a. Offer accepted by agent subject to ratifica- 


tion—-Withdrawal before ratification. ]—Pitf. 
was chairman of the board of management 
of a charity. Deft. wrote a letter to the 
board saying that he would sell certain 
property to the board for £6,500. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property & had an interview with deft. The 
price of £6,500 was again mentioned, & deft. 
was told that all the members of the board 
present had resolved to buy the property, 
& that they could carry the necessary resolu- 
tion, & thev purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum & could not act as a properly 
constituted board. On the next day deft. 
wrote to the secretary promising that the 
deeds of the property should be left to be 
inspected by the solr. to the charity, & that 
his own solr. would forward a form of con- 
tract; & the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be held two days later ‘‘ to receive 
the report & recommendation of the deputa- 
tion.”” On the day of that meeting deft. 
telegraphed to the ent. cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
ance of deft.’s offer to sell for £6,500, & to 
instruct the solr. to the charity to require 
deft. to complete. In an action by pltf. on 
behalf of himself & of all other members of 
the board for specific performance of an 
agreement to sell the property to the charity 
for £6,500 :—Held : on the facts the members 
of the deputation did not warrant their 
authority to bind the board, & their accept- 
ance of deft.’s offer was subject to ratifica- 
tion by the board; (2) where an offer is 
accepted by an agent subject to ratification 
by the principal there is no contract or con- 
tractual relation until ratification, & at any 
time before ratification the offer may be 
withdrawn.—WaATSON v. Davins, [1981] 1 
Ch. 455; 100 L. J. Ch. 87; 144 L. T. 546. 


1005. Add. Annotation :—Refd. The Joannis Vatis 


(1921), 91 L. J. P. 182. 





eraentbab nina PY 


eement was  lord’s approval. H. not having paid 


? ; mark judgment, 
PART VII. SECT. 3. entered into in Nov. 1884, between such sum of £860, judgment for posses- 
1006 v a H. was H.& P., by which P. agreed to granta sion was ente on Dec. 16. After 


tenant to P. of lands held under a le Jeaxe to Ii, for 31 years from re 29, the entry of the judgment negotiations 


which expired on Sept. 29, 3880. FP. 1884, H. pa £860 
brought apn ejectment to recover Dec. 15 ae for eae “rates up 


fore took place between P. & D. who had 


‘ (s) Pp 
possession of the lands, & for mesne that date, & for costa, & that H. should from H. for a lease of the said lands to 
rates, & after ho was in a position to be at liberty to sell subject tothe land- D., & on Jan. 2, 1885, D. P. 
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10098. Add. Annotations :—Refd. Drughorn vv. 

Rederiaktiebolaget Trans-Atlantic, [1919] 

A. O. 208; The Joannis Vatis (1921), 91 

L. J. P. 182 ; Underwood v. Bank of Liver- 

ool, Same v. Barclays Bank, [1924] 1 K. B. 

75; Robinson v. ‘dland Bank ete 41 

se L. R. 402; Greenwood v. Martin’s Bank, 
Ttd., [1932] 1K. B. 371. 


1019. Ada. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


1022. Add. Annotations :——Expld. & Distd. Watson 
v. Davies, [1931] 1 Ch. 455. Consd. Reynolds 
v. Atherton (1921), 125 L. T. 690. 


1026. Add. Annotation :—Refd. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. 


1027. Add. Annotation :—Retd. Re Bebington’s 
Cg Bebington v. Wildman, [1921] 1 


1028. Add. Annotation :—Reftd. Re Bebington’s 
poarrrda Bebington v. Wildman, [1921] 1 


1029. Add. Annotation :—Refd. Re Bebington’s 
seri Bebington v. Wildman, [1921] 1 


10338. Add. Annotation :—Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 

10338a. ——— After issue of notice to abate—Before 
institution of proceedings.] — By a bye-law 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917—-the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle of Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon. certain 
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premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), s. 3. As the nuisance was 
not ‘abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was ent, & acting under 
the authority pontarred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 25, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1):—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 26, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917.—R. v. 
CHAPMAN, Ea p. ARLIDGE, [1918] 2 K. B. 


£860, & the following day signed a tho 6d. lodged in ct. waa sufficient :— rule applies.—McCaLLum v. CoHOk 
REO posal for a lease for 35 years from Held; there was evidence proper to be (1918), 44 O. L. R. 497; 46 D. L. R. 
ache ay 1884, at the yearly rent of submitted to the jury that the ey 7338; 1580. W.N. 262 —CAN, 
as 


FP. was only tenant for life of was paid by D. = received b 


fhe lands, & could not take a fine, & for t 


e arrears of rent & sie ge & that 1006 v d. 


———~.}—Pltt, & F. 





there was no mention in the agreement it was competent for H. to adopt & were customers of defte.’ bank & F. 
with D. of the payment by him of the claim the benefit of the payment asa was, unknown to SD largely indebted 


£860. On Jan. 6, 1885, the writ Inthe defence to the 


nt ee — to the bank. @ branch manager, 


present action vee issued by FP. against PURCELI. v. HENDERSON ( (1885), L. R. drew up a promniseory note for $2,500 


claiming £1,000 damages for mesne 16 Ir, 213, 466.—IR. 


profits from the expiration of the lease 


on Sept. 29, 1880, & in the alternative 1006 vb. —— —— 


-}—A contract Pitf. was induced 


which was signed Lt & made pay- 
able to the order o plit. on demand. 
advance the 


000 for use & occupation. H. by made on behalf of a person, but with- $2,500 before the ean bes rd by K. 
his defence claimed the benefit of the out his authority, by a person who does written on the note his nate wil 
payment by D. of the £860, & by leave not profess to be acting for a principal be paid when demanded,” but K. did 
of the judge at the trial paid 6d. into cannot be ratified.— REIMER v. ROBEN, not sign this statement as branch 
ot. on the count in trespass. At the [(1918]1 W. W. R. 425.—CAN. - manager. The pene received ebe 


trial P.’s agent deposed Yihat he told 
D. that ehoever gave him £860 would 1006 vc. 





t the land. D., who was examined not become a principal aoa rat act of sum waa then used to 1 
or H., deposed that be knew £860 was = ko -called ratification, unless at th 





money by pltf.’s ch payable to 
person does order of F. & indome by him, which 
Gants F.'s 


etime debt to the bank. Pltf. claimed that 


claimed from H. for arrears of rent & of the contract the so-called agent was deft. bank had ratified the acte of K. 
coste, & that he was willing to pay fee not acting for himself but wasintending & were liable :—dJ/eld;: it was not the 


sum on get & good lease. he to bind an asce 
rt to th 


certainable principal; intention of K. as shown by the evi- 
ej was ‘‘whether ecven if it is intended that some un- dence to act as ay pe of defte. in the 


the £860 was paid by D. & received by named principal shall benefit. if the transactions.—BRa Ro otee 


P. as for the rent of the farm due by  so0-calle 


ent purports to be acting BANE OF CANADA (1929), 07 D.L. RB 
740.—OAN, 


H.” They found that it was, & that for hi himself & not for another, the 
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Cases 1088a—1160. ENGLISH AND Emprre Dicest SUPPLEMENT. 


298; 87 L. J. K. B. 1142; 119 L. T. 59; 
82 J. P. 229; 16L. G. R. 525, D.C. 

Annotation :-—Refd. Bowyer, Philpott & Payne v. Mather, 
[1919] 1 K. B. 419. 

1040. Add. Annotations :—Refd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanlan, Neilsen. Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 68. 

1079. Add. Annotation:—As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v. Wildman, 
([1921] 1 Ch. 559. 

1098. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


1102. Add. Annotations :—Consd. Ite Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922]2 K. B. 249. 

1104a. —-— .|—If goods in the city of London 
are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 





to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose.—ILopGson v, DAVIES (1810), 2 
Camp. 530; 170 E. R. 1241, N. P. 
Annotations :—Refd. Maxwell v. Deare (1854), 23 L. T. O. 8. 
1; Humfrey v. Dale (1857), 7 E. & B. 266. 
1105. Add. Annotation :—Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 


1109. Add. Annotation :—As o (2) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 

1128. Add. Annotation :—Refd. Koenigsblatt rv. 
Sweet, [1923] 2 Ch. 314. 

1129. Add. Annotation :—-Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402 


1188. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade. [192511 K. B. 271. 


1146. Add. Annotation :—Expld. & Distd. Watson 
v. Davies, [1931] 1 Ch. 455. 


1153. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1160. Add. Annolation:—As to (1) Refd. The 


the contract. But the vendor must intimate 


his dissent as soon as he has had an opportunity 


PART VII. SECT. 5. 

1087 vii. -}-In order that a 
person may be deemed to have ratified 
an act done without his authority, it is 
necessary that at the time of the 
ratification he should have ful] know- 
ledge of al! the material circumstances 
in which the act was done, unless he 
intends to ratify the act & take the 
risk whatever the circumstances may 
have been.— WHEELER v. H1sty (1918), 
420. L. BR. 654: 140. W.N. 150; 43 
D.L. R. 92.—CAN. 


1037 viii. ——.}—The agent of defts 
hired plitfs., but exceeded his authority 
in regard to the terms of hire :—d/eld : 
defts. were not estopped by accepting 
pitfs.’ services, from disputing pltfs.* 
claim for wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terma of the contract were brought 
to thelr attention.—Roy v. S81. JONN 
LUMBER Co,, FISHER ov. ST. JOHN 
an Co. (1919), 46 N. B. R. 120.— 





1037 ix. .J}—The burden of prov- 
ing ratification rests on the person 
alleging it, who must prove full 
knowledge of the facts.—THOMPHON 
». LYNNE, [1921] 2 W. W. R. 635; 





56D L. R. 729; 14 Sask. L. R. 282.— 
CAN, 
1037 x. -——--.J—A_ grain broker 


Placed, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a rack 
which was in the broker's office & 
had been pointed out to the customer, 
& the confirmation remained there for 
& month. The broker knew the cus- 
Lomer’s strect address. The customer 
had not instructed the broker to make 
the purchase in question :—Held: the 
confirmation did not affect the customer 
with notice of or ability for the trans- 
action.—MELLINIUK v. MORRISON & 
KELLY, Lrp., [1930] 1 W. W. R. 602; 
D.L. I. 984.—_CAN, 


PART VII, SECT. 6, SUB-SECT. 1. 


1044 vii. -]— In considering 
whether a person {s bound by the acts 
of an ostensible agent which are allered 

have been ratified, the distinction 
is to be observed between a ratifica- 
tion to be implied from conduct 
showl an intention to ratify & an 
estoppel to deny ratification, the case, 
that is, where, without a conscious 
{intention to ratify, the so-culled 
procrel is estopped from denying 
hat his conduct must bo treated as a 
ratification.—_McKay vv. TUDHOPE 
ANDERSON Co., LTD., [1918]3 W. W. ft. 





| 994; 44 


D. L. R. 100; 14 Alta. L. R. 
131.--CAN. 


1044 viii. .}—Ratification by a 
principal of the acts of an alleged agent 
must be evidenced either by clear 
adoptive acts or by acquiescence 
equivalent thereto, & the act or acts 
of adoption or acquiescence must be 
accompanied by full knowledge of all 
the cssential facts.—THOMPAON  v. 
LYNNE, [1921] 2 W. W. R. 635; 56 
D L.R. 729: 14 Sask. L. R. 282.—CAN. 


1044 ix. .}—Ifau agent exccutes 
on behalt of a former principal a con- 
tract. for the sale of land, although his 
authority to execute such contracts 
has terminated, then if the purchascr 
seeks to hold the principal Hable there- 
under he must. show that the principal 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract & 
carry out its terms; & this is not 
shown where there docs not appeur 
to have been any bolding out of such 
agent by the principal either to the 
purchaser directly or by  cireum- 
stances of publicity which reached him 
& upon which he acted.—ZkKREBERKY 
Ze [1921] 3 W. W. R. 628.— 








1044 x, ——-.J)—ABBOTT vt. McDov- 
GALL & COWANS (Man.), [1928] 1 
ren R. 295; [1927] 3 W. W. It. 816.— 


PART VI. SECT. 6, SUB-SECT. 2. 


1086 i. Purchase — Acceplance of 
goods bought.}—Where an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, if the 
pe for whom they arc bought, 
though repudiating the contract & 
returning most of the gooda, keeps 
part of them, he thereby does an act 
in relation to the goods which is 
inconsistent with the ownership of the 
ecller, & so accepts them, & in so doing 
ratifies the purchase.—BONTEX Im- 
PORTING CoO. v. PANAR (1922), 63 
dD. L. R. 200; £1922] 1 W. W. R. 128. 
—CAN. 


1100 iv. Paid by cheque 
of unauthorised en }—S. took part in 
the negotiations for the sale of an engine 
by applt. to resp., but was not appit.’s 
agent either to effect the sale or to 
collect. the purchase-moncy. After 
{he sale resp. paid the money to §8., 
thinking that he was ap lt.’s agent. 
& a few days Jater S told applt. that 
he had received the money but could 
not pay it over then, & offered to pay 
interest on it, to which applt. agreed. 
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Joannis Vatis (1921), 91 L. J. P. 182. 


After several applications from applt. 
S handed him a cheque for the balance 
shown to be due in an gccompanying 
statement, in which §, debited himeeif 
with interest & took credit for com- 
mission. Applt. accepted the cheque 
& paid it into his account, but it was 
dishonoured & he then sued resp. for 
the purchase-moncy :—Held: applt.’s 
acceptance of the cheque was o clear 
adoptive act evidenciny his ratification 
of S.’s nuanthorised act in receiving 
the money. —MCEWAN wv. JOHNSTONE, 
{1918] N. % Le R. 49.—N.Z, 


60. - Demand for payment over 
of denosit..}—Where an agent had no 
authority to sell on the terms on which 
he did sell:—w/ecld: a letter of the 
principal, demanding payment of the 
money received by the agent ar a 
deposit, did not ratify the action of 
the agent in selling.—-PRINGLE v. 
M‘KAY. [1922] N. Z. L. R. 818.—N.Z. 

1104 iii a. -+—-Where a 
principal, knowing the full circum. 
stances of the signing of an agree- 
ment for sale & purehase of land by an 
agent on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
his acts & conduct from objecting to 
the agreement.—WkrRsST v. DILLICAN, 
(1921) N. Z. L. R. 617.—N.Z, 


PART VII. SECT. 6, SUB-SECT. 38. 


11271. On person alleging ratifica- 
tton.J—The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge of the 
facts.—_THOMPSON v. LYNNE, [1921] 
2 W. W. R. 635: 56 D. L. R. 7293 
14 Sask. L, R. 282.—CAN, 


PART VII. SECT. 7, SUB-SECT. 1. 


person on behalf of another person, 
ut without that other person’s autho- 
rity or knowledge, & subsequently 
ratified by that other creates the 
relationship of principal & ent 
between the parties in respect of that 
act.—GREAT WrsT Farms, LTD. v. 
HANSBERGER, [1924] 1 D. L. R. 185.— 











PART VII. SECT. 7, SUB-SECT. 2. 


st. Trading goods-—Agent for sule.|— 
If an agent. for sale of goods trades 
them for other goods & tho princi- 
pal ratifies the transaction, the goods 
received in exchange become the 
principal’s proporty.~~REX GROCERY 
vy. Higos & KEEN eon D. L. R. 
565; (19295) 2 W. W. R. 402; 1p 
Sask. L. R 492.—CAN. 


Part VIll_—Relations betwee 


Vol. I.—Agency. Cases 1175—1248b 


n Principal and Agent. 


1175. Add. 


1176. Add. Annotations :—Refd. 


Annotation :—Refd. Cheshire v. 


Vaughan, [1920] 3 K. B. 240. 


Cheshire  v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 38 K. B. 157. 


1196. Add. Annotation :—Retd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


1208. Add. Annotations :—Consd. Gould v. 8S. E. 


& ©. Ry., (1920) 2 K. B. 186. Apld. Finn v. 
Shelton Iron, Steel & Coal Co. (1924), 131 


recover from deft. the amount which he had 
paid for damages & costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions :— 
Heid: pltf.’s lability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft. was liable for 
nominal damages only.—WELD-BLUNDELLT. v. 
STEPHENS, [1920] A. C. 956; 89 L. J. K. B. 
705; 128 L. T. 593; 36 T. L. R. 640; 64 
Sol. Jo. 529, H. L. 


L. T. 213; 
(1926), 136 L. T. 815. 


L. T. 61. 
85 L. J. K. B. 1187; 





Westminster Bank v Hilton 
Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1930), 145 
Refd. Weigall v. Runciman (1916), 
Weiss, Biheller & 127; 
Brooks v. Farmer, [1923] 1 K. B. 226. 


1208. Add. Cilalion :—13 Asp. M. L. C. 463. 


& Co. vw. 
OPPEN & Co., LTp. (1921), 37 T. L. R. 367. 


1211. Add. Annotations :—Apld. Weigall v. Runci- 


VAN 


1243b. 


Annotations :—Consd. Re Polemis & Furness Withy, [1921] 
3K. B. 560; A. & 
{1922) 2 K. B. 328; Harnett v. Bond, (192412 K. B. 517: 
Bradstreets British, Ltd. 7. Mitchell (1932),48 T. L. ht. 670. 
Refd. Proops v. Chaplin (1920), 37 T. L. R. 112; 
Steum Tug Co. v. x 
The San Onofre, {1922] P. 243; Adelaide 8.S. Co. 
wv. f., 1923} 1 K. B. 59; Tournier v. National Provincia) 
& Union Bank of England, [1924] 1K. B. 46): 
brook v. Stokes, [1925] 1 K. B. 141; Britannia Hygienic 
Laundry Co. v. Thornycroft (1925), 135 L. T.83; Single- 
ton Abbey (Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 


B. Taxis v. Secretary of State for Air, 


Eliott 
hipping Controller, [1922] 1 K. B 


Ham- 


~.;—Accountants, employed to 


1243a. 


man (1916), 13 Asp. M. L. C. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 


(1921), 181 L. T. 218. 
1218. Add. Annotation :-—Refd. Savory & Co. v. 


JJoyds Bank, Ltd. (1932), 48 T. L. R. 344. 


Extent of Mability.}—Pltf. employed 
deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft. handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it. 
& communicated its contents to the two 
persons defamed, each of whom sued pltf. 





prepare balance-sheets from the books of a 
firm, stated the amount of ‘‘ cash at the 
bank ”’ as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so ‘The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as_ they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book :—Held: (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 


for libel & obtained judgment against him 
Pitf. then sought to 


tor damages & costs. 


PART VIII,SECT. 2, SUB-SECT.1.—A. 


11847. ——— Goods not in 
accordance with order. }—Defts. gave to 
pitf. & written order to ship from 
England on account of defts. one 
thousand two-gallon & two hundred 
& fifty three-gallon stoneware jars. 
Pltf. ordered a from @& manu- 
facturer in England to be shipped in 
performance of this order. Two lots 
were shipped & delivered to defts. who 

aid for them. nae het? of the last 
ot, which comprised thirty-nine threc- 
gallon & three hundred & forty-two 
two-gallon jurs, was refused by defts. 
on the ground that there wore twenty- 
three more of the three-gallon jurs 
& twenty-five less of the two-gallon 
jars than had been ordered, & also that 
the mouths of a large number of the 
jars were not of the spccified size :— 
Heid: pltf. was under a duty to 
purchase goods fur defts. of the 
description ordered, & his failure to do 
80 amounted to a breach of duty.— 
BULTERS v. Roopr, (1922) N. Z. L. R. 
549.-—N.Z. 


1188 ii. .}—Wheat held 
by defts. for pltfs. wax on pitfs.’ order 
shipped by defts. from M. to A. 
Pitfa. telegraphed instructing defts., 
to sell at once. Defts. wrote saving 
that until the cars arrived at A, they 
were unable to sell. They at once, 
however, tried to sell & after ten days 
did so:—Held: thoy were jrstitied 
in selling at the price then obtainable 
& without receiving further instruc- 











tions.—JACKSON wv. SASKATCHEWAN 
Co-OPERATIVE ELEVATOR Co., LTp, 
[1919] 3 W. W. R. 572.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— 
A. (a). 





1214 iv. Negligent misrepre- 
xentation.}—An agent who in breach 
of his duty to his principal induces 
him by noglizgent misrepresentation to 
enter into a coutract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recover either in tort or in contract, 
& it is no answer to his claim that he 
is also entitled to recover from the 
other party to the contract induced 
by his agont.— YOUNG v. TASSELL, 
[19183 N. Z L. R. 924.—N.Z. 


1214 v. -}—The duty of a paid 
agent to his principal is to exercise 
care, &kill, & honesty, & if he takes on 
himself to convey information which 
be considers it material that his 
principal should know, & which he 
recommends & intends his principal 
to adopt, it is his duty to use reason- 
able care & skill in ensuring the 
accuracy of that information.— BRown 
. THORNES, (1920! N. Z. L. R. 306.— 
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1245 iv. -—— PG as | law-agent, 
to whom a client entrusted money for 
investment on heritable security to 
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poner steps had been taken as to the pass- 
book.—Fox & Son v. MORRISH, GRANT & 
Co. (1918), 35 T. L. R. 126; 63 Sol. Jo. 1938. 


yield 5 per cent.,invested £1,000 of the 
amount in 1903 on a heritable bond 
which bore to be secured over tenement 
property, & £200 on a postponed bond 
over other subjects. hese properties 
both belonged to another client of the 
agent’s firm, who, in 1905, died 
insolvent, & heavily indebted to the 
firm. Ho had ‘anted an ex facie 
absolute disposition of the tenement 
property in favour of the firm prior 
in date to the bond for £1,000, which 
loan was accordingly not validly 
secured; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the security 
subjects. None of these facts were 
communicated to the lender :—Held : 
while the agents were not guilty of 
negligence in tnvesting the money as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 
5 per cent. investment, t oy were guilty 
of negligence upon the death of the 
borrower jn 1905, in respect that, a 
contlict of interest having then arisen 
between them & the lender in connec- 
tion with the £1,000 bond, they fafled 
to inform thoir client of the porition, 
failed to realise her investments, & 
failed to advise her to seck independent 
legal advice.—WERNHAM t. M‘LRAX, 
Pa & Neiison, (1925) &. C. 407.— 


sv. Customs broker. }--WOLSELY TOOL 
& Motor Car Co. v. JACKSON POTTS 
& Co. (1915), 7 O. W._N. 617; 8 
SANE N. 311; 33 0. L. R. 96, 587.-—— 


1263a. 


1250-1269. ENaiisH aNnD Empree Digest SuprPLeMent. 


1250. Add. Annotation :—Apld. Re City Equitable 


Fire Insce, [1925] Ch. 407. 


1251. Add. Annotation ;-—-Apld. Re City Equitable 


Fire Insce. (1924), 40 T. L. BR. 853. 


After this case add ‘“‘ See, generally, Com- 
PaANtESs, Vol. IX., pp. 553 et seq.’’ 
-]}—Agents employed to sell land are 
generally employed to obtain the best Br 
chase price reasonably obtainable. heir 
duty to their principal does not cease when 
they have proc an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated this offer to the owner, & he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the boné fide belief 
that they had performed their duty as agents 
to the owner when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 
contracts for the sale & purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 





The agents counterclaimed for commission 
on the sale of the property :—Held: the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant; baving committed 
a breach of this duty they were liable in an 
action for damages, & the measure of 
damages was the difference between the 
price named in the contracts & the price 
offered by the tenant; also in the circum- 
stances the agents were entitled to their 
commission. ; 

There may well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
his remuneration; & as in this case it is 
found that the agents acted in good faith, & 
as the transaction was completed & applt. 
has had the benefit of it, he must pay 
the commission (ATKIN, L.J.). — KEPPEL v. 
WHEELAaR, [1927] 1 K. B. 577; 96L. J. K. B. 
433; 136 L. T. 203, C. A. 


Annotations :-—Folld. Harrods, Ltd. v. Lemon, [1931] 2 
rh 157. Apld. Raymond v. Wooten (1931), 47 T. L. BR. 


1265. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Everett v. 
Griffiths, [1920] 3 K. B. 163. 


1269. Add. Annotations :—Apld. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Banbury v. Bank of Montreal, [1918] A. C. 
626; Coldman v. Hill, [1019] 1 K. B. 448; 
The Empress (1922), 92 L. J. P. 42; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


1260 i. Factor.}— Where advances 
are made by a factor on the security of 
a world commodity, such us grain, 
consigned to him for sale, it is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 

rincipal also, against loss, There is 
mplied in every such transaction a 
right on the part of the factor to 
realise on his security whenever the 
exigency of the case demands it.— 
UNITED GRAIN GROWERS, LTD. v. 
MaBEY, [1925] 1 D. L. R. 301; [1925] 
1 W. W. R. 19.—CAN. 

1260 fi. ~.J—Where an elevator 
company advances money on the 
security of grain delive to it in 
storage which it is authorised by the 
contract between it & the borrower to 
sell without notice at any time it 
deems itself unsecure, the co. is not, 
in the absence of an express agreement 
to that effect, restricted to resorting 
to the pedged grain to obtain repay- 
ment, but can sue on the implied 

romise to repay which is ordinarily 

cident to a loan; &, moreover, the 
co. is not obliged sell the grain &, 
if it does sell it, cannot be held to have 
been negligent &, therefore, Hable to 
the borrower merely because it did 
not sell at a time when it could have 
received a higher price than it did 
recelvce.— PATTERSON (N. M.) & ae 
Lip. v. CARNDUFY, [1931] 2 W. W. R. 
221.—CAN. 

1262 ii. Extent of duttes.}— 
If a local agent is entrusted by an 
absent owner with locking after & 
renting a furnished house, then, 
although he is not an insurer of the 
safety of the property Le must use 
reasonrble care igence in ita 
protection & preservation, & if he fails 

do so he will be Liable for the 
resulting loas. If furniture disappears 





| 
| 
! 
: 
| 
i 
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or is damaged beyond reasonable 
wear & tear, he is orn facie liable to 
account for it. vidence sufficient 
to excuse him from lability would itn 
some instances be quite light, in othets 
more burdensome, depending:on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
stituents of the tenant’s family, the 
vette & nature of the miasing articler, 
é a 

When the owner claims damages 
against the agent for lost or damaged 
articles the question of liability may 
be directly involved in regard to eac 
article, & that liability is a question 
for the judge, & in such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the judge when deciding 
the question of liability, rather than by 
& Yreferee.—CARLILE v. NORrHERN 
jane Co., [1924] 2 W. W. R. 961.— 


1262 iii, —— -+~—A house agent, 
employed to look after the renting 
of a furnished house, must keep a 
proper inventory of the furniture & 
check it over carefully with each 
incoming & outgoing tenant, & he 
must exercise care in seeing that 
Leas ty to whom arg rents oe house 
are the proper sort of persona to occupy 
it; but in the absence of a sp 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes 
or to notify the owner so as to prevent 
a sale of the house for non-payment 
thereof.— H YLAND vw, COSTERTON 
(B. Cy, [1927] 1D. L. R. 1166; [1927] 
] WwW. a R, 340.—CAN. 








1284 ii. = Acting ill eigen d: 
purchaser—Payment of renta to vendor 
ter notice of clavm 


rchaser. }--~- 
here an agent who SN cted for both 
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meallap in connection with a sale of 
mmovable property on the terms of 
‘‘cash against transfer,”’ received the 
rents &, after notice that they were 
claimed by the purchaser, paid them 
over to tbe seller as having, in his 
opinion, the better title thereto :—— 
Held: he was personally Hable to the 
urchaser therefor.—De& KooK vv. 
INOHAM (1902), 19 S. CO. 136.—68. AF. 


sw. J¥ ool broker.}-—A wool broker, ia 
cases where he receives wool from a 
customer npon which a limit has been 
laced, is not in law bound to indicate 
the customer the state of the 
market from time to time, so as to be 
liable in damages if he fails to do so.— 
RA v. GINGELL, (1921) BE. D. L. 
374.—8. AF. 


PART VII. SECT. 2, SUB-SECT. 2,——C, 


1269 vii. ——~.}—Deft., an insur- 
ance broker, gratuitously procured 
policies from American cos. :—Held: 
as it was not shown that deft. was in 
any way negligent, or that he knew or 
ought to have known of the invalidity 
of the policies, deft. was not lfable.— 


Dmrrrorr vv. GONDER (1924), 66 
O. L. R. 119.—CAN. 
PART VIII. SECT. 2, SUB-SEOCT. 3.— 
A. (a). 

- ———- Purser eevee on ship by 
railway compa 
company to enable shtp to be 
Held: the co. were not liable to account 
to the shipowner for money received 


by the purser & not paid over, for he 
ae accountable to tne shipowner.— 
VANEVERY v. BurraLo & Lake HURON 
Ry. Co. (1861), 20 U. O. R. 630,-—OCAN. 

1276 1. ton ches Lao accounts— 
Liability for charges of accountant pre- 
paring ood. emplo by 


1279. For “For full anns., see Pracrice & 
PROCEDURE,” read “For full anns., sec 
EXEcUrToRS, p. 745, No. 7746." 


1288. Delete “ For full anns., see Equiry.’’ 


1304. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 


1811. Add. Annotations :—Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Distd. Jones v. Waring 
& Gillow, [1926] A. 0.670. Refd. British & 
pas horopes” Bank v. Zalzatein, [1927] 


eas sige sear Pigs Camillo Tank 

&S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. BR, 184. 

1816 Add. Annotalion :—Consd. The 
[1921] P. 238. 

1818. Add. Annotation :—As to (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 


Mogiliff, 


Vol. L—Agency. Cases 1270—14265. 


1846. Add. Annotation :—Consd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


1356. Add. Annotation :—As to (1) Refd. Yourell 
v. Hibernian Bank, [1918] A. C. 872. 


694; 152 BH. R. 204. 


1886. Add. Citations :—sub nom. 
RopeErts, 3 Ad. & El. 118; 
K. B. 6690; 41.3. K. B. 189. 


1386. Annotalions:—For “ Bridger v. Savage 
(1885), 12 Q. B. D. 363” read ‘ Bridger v. 
Savage (1885), 15 Q. B. D. 363.” 

Add. Annotation :—Refd. Rawlings 
General Trading Co., [1921] 1 K. B. 635. 

1422. Add. Annotation :—As to (1) Refd. Baker v. 

Lioyd’s Bank, [1920] 8 K. B. 322. 


1425. Add. Annotation :—As to (2) Refd. Lawrence 


PARRY v. 
5 Nev. & M. 


Vv. 


(1926), 134 L. T. 557. 


pitf. to administer his affairs, exhibited 
@Toss negligence in carrying out his 
trust. He failed to keep proper books 
or records of pltf.’s affaira or to render 
accounts. Pitf. was compelled to 
employ accountants to prepare ac- 
cuunts between the parties :—Held: 
It, was entitled to claim the chargcs 
of two accountants for preparing 
accounts between the parties as 
damages due to deft.’s negligence 
which deft should have contemplated 
as the natural result of such negii- 
gence.—-MFAD v. CLARKE, [19221 
@. D 1... 49.—S. AF. 


ax. No duly to account to minor— Agent 
appointed by guardtan.}—An agent 
appointed by the guardian of a minor 
is not liable to account to the minor 
for hie acts, even though he received 
aad belonging to the minor,— 

AMATHAN CHETTIAR 0. MUTHIAB 
fae (1919), 1. L. R. 483 Mad. 429.— 


sy. Accounts framed on wrong basts— 
& containing incorrert items.)—Deft. 
was employed by pltfs., the exors. ot 
an estate, to administer the estate on 
their behalf. Pltfs. having sued deft. 
for an account:—Held: as the 
aceounts rendered by deft. were 
framed on a wrong basis as between 
principal & agent & were incorrect in 
certain particulars, deft. must render 
an account within fourteen days.— 
KRIGE wv. VAN DIJK'S EXEOUTORA, 
{1918] App. D. 110.—8. AF. 


PART VII. ae 2, SUB-SECT. 3.— 


13261. dgent for sale—Principal’s 
intention to defraud creditors known to 
agent.}—Where goods wore delivered 
to agenta for sale, & the principal, 
to the knowledge of the agents, in- 
tended to defraud his creditors by 
making away with the proceeds of the 
sale :——Held: (1) the principal in 
soing the agents for an account of 
the goods so delivered to them was not 
relying on an illewal contract & was 
entitled to succeed: (2) the agents 
were not absolved from the duty of 
accounting to the princtpal HA the fact 
that the goods had been delivered to 
the agents on a Sunday.—RUSKIN 0. 
Ser areata (1917) W. &. D. 174.— 
1326 ff. -——- Goods delivered to agent 
on Sunday.}—RuUSKIN ce. WasSERMAN, 
No. 1826 1., ante.—8S. AF. 
(1858), 16 U. C. R. 318.—CAN. 


gi. -—— Particulars. —In an action 


which was substanti one olaiming 
& general account in ity on the basis 


v. Hayes, [1927] 2 K. B. 111. 


of agency '—Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
fused.—SHORT v. LAMBE, [1925] 11. R. 
135.—IR. 
PART VIII. a Sr SUB-SECT. 3.— 
1352 ii. —— -}—Where fidu- 
olary relations have subsisted between 
the parties, a ct. will not re-open 
accounts which have long been settled 
between the parties, unless  pltf. 
can show definitely at least one 
fraudulent omission or insertion in 
the accounts.—PURAN MAL ». FORD, 
MACNONALD & Co., LTp. (1919), I. L. R. 
41 411. 635.—IND. 
Ranm™ ov. Low 


1352 iil. Se —— .}— 
(1924), I. L. R. 3 Ran. 1.—IND. 
PART VIII. SECT. 2, SUB-SECT. 3.—C. 


1361 i. Circumstances in which right 
arises. }—RAHIM v. Low (1924), I. L. R. 


3 Ran. 1.—IND. 
PART VIII. ei 2, pUPeUns 4,— 
. (a). 

1879 i. Deposit on purchase paid to 
land agent.}—-A licensed land agent 
who does not hold from his principal 
a written authority tu sell, & whu. 
having effected a sale of his principal’s 
land, has received from the pur- 
chaser, without. his principal’s know- 
ledge, a deposit,is not entitled to retain 
thereout his commission, but must 
account to his principal for the whole 
of such deposit.—SMITH v. Bason, 
{1921) N, Zz. L. NR, 467.—N.Z,. 

1379 ii. -+~—Where a deposit on 
@ sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as agreed, for the vendor, & must 
pay it over to him on demand, subject 

the agent’s right to apply the same 
in payment of expenses, commission, 
or other charges incidental] to the sale ; 
but the commission does not include 
commission which is made irrecoverable 
by law.— BUCHANAN wv. SAMSON, [1922] 
N.Z. L. R. 658.—N.Z. 


sz. Money paid to agent by members 
of syndicate for purchase of land—Claim 
by one member of syndicate for return 
of subscrinlion on rescission of sale. }— 
Pitf., who had joined with a number 
of other persons in the purchase of a 
farm, subscribed &50 which was, with 
other subscriptions, deposited with 
deft. to be by him paid out in reduction 
of the purchase-price. The aale of 
the farm having been cancelled, to 
a claim by pltf. for the return of his 
aubacription deft. raised the defence 
that he had beon instructed by the 
syndicate pot to pay over the money 
recelyed by him but to hold it for 
another purpose :——Held: the defence 
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we 


raised could not succeed.—MANGENA 
v. mor areal, [1918] App. D. 6850. 

sa. Profits received in foreign cur- 
rency—Rate of exchange in favour of 
principal.|—CUTTEN v. BICKEL] (1925), 
67 O. L. R. 113; affd., (1926}1 D. L. R.- 
353.—CAN. 

sh. Commission received by sub-agent 
from principai—Right of agent to 
recover from sub-agent.}—Plitf. listed 
with deft. as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 25 cents an acre for finding a 
purchaser. Deft. unknown to pitf. 
commuuvicated directly with the princi- 
al, obtained a listing of the lands 
rom & effected a sale thereof, 
deducting the commission :—Held- 
ptf. was entitled to recover from deft. 
the commission less the sum of 25 
centre per acre.—OsSWALT v. EING, 
[1919} 3 W. W. R. 72.—CAN. 


sc. Venue.}—It is settled law that 
a suit by a principal against a com- 
Diission agent who has agreed to execute 
an order placed with him by corre- 
spondence must be instituted at the 
place where the comrission agent 
carries on his business & that a principal 
cannot sue him at the place from where 
he sent his order.—BHAMBOO MAL w. 
Ram NARAIN (1928), I. L. R. 9 Lah. 
455.—IND. 


PART VIII. ant’ 2, SUB-SECT. 4 — 


« (GC). 


1396 ii. ———.}—Assum a trans- 
action between brokers & their princi- 
pal was an illegal one, & the brokers 
paid the proceeds to a person as being 
the agent of their principa! to receive 
it :-—Held: the principal could recover 
such proceeds from the ent.-— 
AIKMAN v. BURDICK BROTHERS, [1923] 
4D. L. R. 852; 3 W. W. BR. 785; 
varying, (1923] 1 D. L. R. 1165; 31 
RB. C. R. 478.—CAN. 

1896 iii. Dealings on grain 
exrchange.}—In an action against an 
agent to recover money received by 
him from a third party on behalf of 
his principal he cannot resist the 

rincipal’s claim on the ground of 
Negality or criminality in the trans- 
action on account of whicb the payment, 
was made to him as agent, if the 
alloged invalidity or illegality did not 
enter into the relations between him 
& his Dendy Appl the above 
rinciple :-—Held: piltf. was entitled 
o recover moneys in the handr of 
deft. which had been received by the 
latter, as agent for piltf., from grain 
brokers through whom deft. had con- 
ducted puyine & selling transactions 
on a grain exchange on behalf of a — 
HOLDING v. Woon, [19323] 1 W. W. R. 
612.—CAN. 





Cases 1426a—1501a. 


1426a. Proceeds of sale of goods—Goods consigned 
by commission agents for principal—Right of 
agent to set off claims against consignors.|— 
In 1917 pitf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished b 
decree of the Govt., & in 1918 their assets tf 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & 10s assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt. over the 
Ukraine—the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt. claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facto &, 
recently, as a de jure Govt. by the Govt. of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to plitf, & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging (iler alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Sovict Govt., & pltf. 
in 1923 brought this action :—Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 


PART VIII. SECT. 2, SUB-SECT. 5. 


sd. General rule.}—Where money 
is recoverable by a principal) from 
an agent as having been received by 
the agent on the principal’s behalf, the 
agent is not as a rule liable for futerest 
unless by virtue of an express agree- 
ment or of some mercantile usage.— 
earetae: v. CHINTAMANT (1918), I. L. BR. 


1 All. 254.--IND. CAN. 


PART VIII. SECT. 2, SUB-SECT. 7.---A. 1464 v a. 

1463 1. Agent purchasing for himself— 
Spectfic nerformance granted. |}— Where 
it was shown by evidence that deft. 


——- 


bad agreed to attend & buy in a pro- 
perty offerea for sale by auction, as 
the agent of plitf. & for his benefit :— 
Held ; notwithstandin 
of I'rauds had been set up as a defence, 
& there was not any writing evidencing 
the agreement, pitf. was entitled to 
a decree to carry out the agreement.— 
Rosas v. Scorr (1875), 22 Gr. 29.-——- 


mouey for the purehase of land of which 
deft. took the deed in 
In un action to have deft. declared 
a trustee & for the recovery of mesne 
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to pltf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone; (2) assuming that the 
bank was non-existent & that some other 
erson or persons had given the instructions 
te sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title bad gone. In either case pitf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand.—Dorr v. NEUMANN, LUEBECK & 
Co. (1924), 40 T L. R. 405. 
1487. Add. Annotation :—Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 


1438a. Unless jus tertil set up.|—An agent 
entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person.—BHAWANI 
SINGH (RAJA) wv. MAULVI MISBAH-UD-DIN 
(1929), 56 L. R. Ind. App. 170, P. C. 

1452. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


1459. Add. Annotations :—Generally, Refd. Do- 
minion Coal Co. v. Maskinonge S.S. Co., 
([1922]2 K. B. 182. 

1460. Add. Annotation :—-Refd. Dominion Coal Co. 
v. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

1467. Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1920] 3 K. B. 30. 

1482. Add. Annotations :—Apld. Mortimer v: 
Beckett, [1920} 1 Ch. 571; Prosperity v:- 
Lloyds Bank (1923), 39 T. L. R. 372. Consd- 
Rely-A-Bel]l Burglar & Fire Alarm Co. v. 
Eisler, {1926} Ch. 609. 

1484. Add. Annotation :—Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation :—Consd. Davey v. Robin- 
son, [1923] 1 K. B. 563. 

1490. Add. Annotations :—Refd. Dutton, Massey 
(Liverpool) v. Dutton. Massey (1923), 40 
R. P. C. 413; Harrods v. Harrod (1924), 40 
T. L. R. 195; Motor Manufacturers’ & 
Vraders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 675. 

1491. Add. Annotation :—Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 


1495. Add. Annotation :—Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

1501a. Agent wrongfully acting for other principals 
—Liability of party Inducing agent to commit 
breach of duty.]—— Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 Ibs., & 





protits the defence was that the pur- 
chase price was furnished by pltf. with 
the fiteation that the land should be 
deft.’s & that pitf. should have a home 
with deft. during her Hfetime :——Held : 

itf. was entitled to judgment.— 

NNOS 0. MCLEAN (1919), 52 N.S I. 
485.—-CAN. 


PART VIII. SECT. 2, SUB-SECT. 7 eel 

sa. Investment — Mortgage — Failure 
to inquire as to discharge of ltens.)-— 
Held: agent Mable for negligence.— 
EFEVRE 2. REWS, ([1932} 1] 
W. W. R. 122; 10D. L. R. 805; 44 
B, C. R. 516.—CAN. 


that the Statute 


~. }-PUf. supplied 
his own name. 


supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the pd es not required for them. Out 
of that total weight D. handed 300,000 Ibs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability. one of the vendors, 
with whom’D. had contracted upon resps.’ 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. Resps. claimed to recover over from 
applt. :—Held: resps. were so entitled, 
applit. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage.—J ASPERSON 
v. DOMINION ToBAcco Co., [1923] A. C. 709; 
92 L. J. P.C. 190; 129 L. T. 771, P. C. 


1501b. Distributing .agent for film producers— 
Block-booking film with others—-Sum for hire 
thereby reduced.|}—H&ERBERT WILcCOox [PRO- 
DUCTIONS, Lrp. v. First NATIONAL PICTURES, 
Lrp. (1980), 74 Sol. Jo. 353. 


1501c. Agent acting for both parties Company 
with separate departments as agent.) — 
Pitfs., a trading co., carried on an estate 
agency & a building business in separate 
buildings. Deft. employed pltfs., through 
their estate agency, to find a purchaser for 
real property, & they found C., who agreed 
to purchase the property subject to contract 
& a surveyor’s report. C. employed pltfs., 
through their building department, to inspect | 
the drains of the property & to make an | 
estimate for putting then in order. As a 
result. of the report C. claimed a reduction 
in the purchase-price. Subsequently after 
complaint by deft., pltfs. discovered that 
they had been acting in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft. to invite the purchaser 
to obtain an independent survey of the 
drains. Deft. did not accept the offer, but 
completed the sale at a reduction of the agreed | 
price, the reduction being due to the work | 
| 


required to be done upon the drains. Pltfs. 
sued deft. for commission on the sale :— 
Held: (1) plitfs. had acted in good faith, & 
deft. had in fact suffered no damage, as C. 
would in any event have secured a report on 
the drains, & any competent person would | 
have recommended an expenditure on the, 
drains of more than the reduction in the 
purchase-price ; (2) pltfs. constituted one 
person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their ee ow but as deft. with full 
knowledge of the breach of duty on the part 


PART VII. SECT. 2, SUB-SECT. 9.—-A. 


fi. Agent lending money to 
detain to whom agent not authorised 
vo lend,}—A sult by a principal against 
an agent for the recovery of money 
lent to persons to whom the nt was 
not authorised to lend, is a auit for an 
ordinary money account & is governed 
by art. 89 & not art. 90 of Limitation 
Act (ix. of 1908).—-MUTHIAH CHETTY 
v. ALAGAPPA OHETTY (1917), I. L. R. 
41 Mad. 1.—IND. 





Principal ma 
transaction. }—. 


it. 


PART VIII. SECT. 2, SUB-SECT. 10. 


1630 i, —— Remedics of principal— 
repudiate or adopt 
principal who dis- 
covers that he has purchased his 
agent’s own property may elect either 
to repudiate the contract or to affirm 
f he wishes it to stand & also 
claims the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 


Cases 1501a—1533 


of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by another 
firm, & had concluded the sale at the reduced 
price.—HaARRopDs, Lrp. v. LEMON, [1931] 2 
K. B. 157; 100 L. J. K. B. 219; 144 L. T. 
657; 47 T. L. R. 248; 75 Sol. Jo. 119, C. A. 


1504. Add. Annotations :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72; Legh v. Legh (1930), 143 
L. T. 161. 

1505. Add. Annotation :—As to (1) Refd. Spencer 
v. Hemmerde, [1922] 2 A. C. 507. 

1508. Add. Annotations :—Refd. Re Richardson, 
Pole v. Pattenden, [1920] | Ch. 423: Taylor 
v. Davies, [1920] A. C. 636; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 


1509. Add. Annotations :—Refd. Taylor v. Davies, 
{1920} A. C. 636; Ke Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 548. 


1513. Add. Annotations :—Refd. Re Richardson, 
- Pole vw. Pattenden, [1920] 1 Ch. 423: Taylor 
v. Davies, [1920| A. C. 6386; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 


1517. Citations :—For ‘‘ [1894] 1 Ch. 416”’ read 
‘* [1894] 1 Ch. 616.” 


Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 


1518. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


1520. Add. Annotations :—Refd. Lynn v. Bamber. 
ee 2K. B. 72; Legh v. Legh (1930), 143 
. T. 161. 


1526. Add. Annotations :—<As to (1) Apld. Re Thom- 
son, Thomson v. Allen, [1930] 1 Ch. 203. As 
oe Ne Refd. Wright v. Morgan, [1926] A. O. 

1529a. ——- Unless full disclosure—Sufficiency of 
disclosure.|—Deft. bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of EB. & Co., stockbrokers. E. & 
Co. carried through the transaction & sent 
deft. two contract notes, on which were the 
words ‘‘ bought of ourselves as principals,”’ 
& no commission was charged. By arrange- 
ment deft. paid 25 per cent. of the price of 
the shares, the balance being carried over. 
E. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. :—Held: E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft. that they were selling as 
principals & deft. with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded —ELuis & Co.’s TRUSTEE v. 
WatTsHAM (1923), 155 L. T. Jo. 363. 


1533. Add. Annolations :—Refd. Re Jubilee Cotton 
ae 1 Ch. 100; Re Etic, [1928] 


Vol. I.—Agency. 


thip between him & the agent.— 
ROBINSON wv. RANDFONTEIN, ETC., 
{1921} App. D. 168.—S, AF. 


PART VIII. SECT. 2, SUB-SECT. 11. 

1542 vi. .}~An agent employed 
to sell goodr cannot himself purchase 
such goods at a sale by public auction. 
—Osry wv. Himscu, [1922] C. P. D 
§31.—S. AF. 

1542 vii. ——.]—Jarvis_ v. JARVIS, 
(1926) 3 D. L. R, 897.—CAN. 
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Cases 1550a—1564. ENGLISH AND Emprre Diaest SupPpLEMENT. 


1550a. 


Held: the sim 


Broker.|—Applt. employed a broker 
to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
appit. He sold (inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices ‘of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. 
broker having assigned his pro 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of ae hie accepted this finding :— 

taneous re-sale to the broker 


1558a. 


The 
rty for the 


did not vitiate the sale by the broker & the 


account was elfectually closed.—CHRISTO- 
FORIDES v. TERRY, [1924] A. CO. 566; 
L. J. K. B. 481; 181 L. T. 84; 40 T. L. R. 


485, 1. L. 
1550 fi, —— -———.]—PALMER v1. 
CHRISTIE (Y. T.) (1905), 2 W. L. R. 
§61.—CAN. 


1565 i. No confirma- 
tion without knowledge.}—In order to 
establish acquiescence or ratification 
on the part of pitf. it must be shown 
that he has, either by word or deed, 
& with a full knowledge of the cir- 
stances abandoned his rights.—OsryY 
ov. Hrasca, (1922) C. P. D. 531.—S. AF. 


PART VIII. SECT. 2, SUB-SECT. 13. 
1572 ti. ——.J—In pursuance of an 
agreement defts. obtained for pltf. 
a mtg@e. of £100,00u at 5 per cont., but 
without pitf..s knowledge entered 
into an agreement with the mtgee. by 
which, in consideration of a com- 
mission of $ per cent. per anuum to be 
uid to them by the mtgee. out of the 
nterest payable by pltf., they agreed 
to  devernouhage the payment of principal] 
& interest, & under that agreement 
defts. were paid by the mtgee. £2,500, 
being £250 each half-year during the 
term of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
them while acting as hia agent :— 
Held: pltf. was entitled to payment 
to him of the £2,500.—RKEoOGH ov. 
DaLortry & Co. (1916), 22 C. L. R. 
402.—AUS. 

1572 iif. -}—An agent has no 
right to receive remuneration other 
than from his principal, untess there is 
a contract express or implied to that 
effect.—SwiTLe vo. SLATTARD (19198), 
21 W. A. L. R. 19.—AUS. 

1572 iv. -_+—Where one man 
stands to another in a position of 
confidence involving a duty to protect 
the interests of that other, he is not 
permitted to make a secret profit at 
the other’» expense or to place himself 
in @ povition where his interests con- 
filet with bis duty.—ROBINSON ov. 
RANDFONTEIN, ETO., [1921] App. D. 


168.—S. AF. 

1572 v. -}~-A. authorised B., 
his ageut, to sell property for a certain 
sum, A. agreeing to take a portion of 
the purchéxe price in cash a mtge. 
boad on the property for the balance. 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained & retained 
& commission from the purchaser for 
raising the bond :—Held: such com- 
mission was a secret profit, & B. in 
concealing it had acted dishonestly 
towards A.—LEVIN v. Levy, [1917] 
T. P, D. 702.—S. AF. 

















1584. Add. 
93 


149 L. T. Jo. 


1561. Add. Annotations :—As to (1) Consd. Calico 
Printers’ Assocn., 
(1931), 145 L. T. 61. 
piel, Stamp & Heacock, (1924) 1 K. B. 
566. Generally, Refd. Tarn v. Scanlan, Neil- 
sen, Andersen y. Collins, Muller (London) v. 
ie aoe v. I. R. Comrs. (1927), 44 


1571. Add. Annotation :—Refd. 
v. Shaik Allie Bin Omar, [1929] A. O. 127, 


1580. Add. Annotation :—-Refd. Hocker v. Waller 
(1924), 29 Com. Cas. 296. 


Annotations : — Generally, 
London County & Westminster Bank v. 
Tompkins, 


1552. Add. Annotation :—CGenerally, Reftd. Christo- 
forides v. Terry, [1924] A. OC. 566. 


1558. Add. Annotation :—Apld. Christoforides v. 
Terry, [1924] A. ©. 566. 


j~ImMESOoN v. Lister (1920), 
446 


Ltd. v. Barclays Bank 
Refd. Prager v. Blats- 


Inche Noriah 


Mentd. 


[1918] 1 K. B. 515; Elis’ 


Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 


se. Agent receiving present.) — 
Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a purchasing co., who were con- 
cerned in the negotiations for the pur- 
chase, of his intention, afterwards 
carried out, to make a money present 
to the purchaser’s manager & agent, 
who toek the principal part in the 
negotiations, & assent thereto by such 
directors, is not effective to prevent 
rescission on the basis of secret protit 
to the agent if the vendor has, prior 
to the completion, secretly led the 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, & it is Immaterial 
that the vendor's motive was to a 
large extent to recoup the agent for 
out-of-pocket expenses. — BENDIGO, 
ETC. CO. v. CUNNINGHAM, [1919] V. L. R. 
387.—AUS. 


sf, Agent entering into contract 
with ithaladld Wr }-—If an agent, without 
disclosing that he is the person dealing, 
himself cnters into a contract with 
his principal, the latter on discovering 
the fact can have the transaction sct 
aside, & it is immaterial whether there 
has been fraud or not, or whether 
the transaction is advantageous or 
otherwise to the principal.—-ACHUTHA, 
NarIpov v. OAKLEY, BOWDEN & Co. 
(1922), I. L. R. 45 Mad. 1005.—IND. 


8g. Agent for sale artificially 
inflating rates.}—An agent for sale of 
goods cannot, while actually selli 
or making settlements on foot of suc 
transactions, make any secret profit 
for himself, or for persons with whom 
he is associated, by artificially inflating 
the rates & then settling on the basis 
of those rates.—MATHRA DaAS8-JAGAN 
NATH v. JIWAN MAaL-GIAN CHAND 
(1927), 1 L. R. 9 Lah. 7.—IND. 














1681iil, -—— .}—T here are cases 
where an ent te entitled to retain 
profits, such as (1) whore the con- 


nection between the agency & the 
profit is accidental, (2) whore the trans- 
action producing the profits is outside 
tho scope of the agency & no conflict 
between duty & interest ariyos, (3) 
where the pune al on account of his 
clear knowledge is doerned to waive his 
right to profits by his implied consent. 
—UNION GOVERNMENT v. CHAPPELL, 
{1918} C. P, D. 462.—8. AF. 

1581 iv. en, —-PItl, signed a 
written ement by which he agreed 
to pay deft. 24 per cent. on 22,560 
if deft. sold property for that sum, & 
authorised deft. to keep any amount 
paid for the property in excess of that 
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sum. Pitf. claimed a refund of the 
commiasion retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the pur- 
chaser. The commission obtained by 
deft. from the peroneeer: who had ta 

y cash to pitf., was for raising loans 

enable her to pay the seller :— 
Held: as the commission obtained 
from the purchaser by deft. was 
not a commission on the price, but in 
respect of an entirely different trans- 
action, his conduct was perrectly 
houest, & he had not forfeited his 
right to be paid a commission by plitf,-— 
STANTON v. HOMPHREY, [1923] E. D. L. 
419,.—S. AF. 

1689 i. —-— Remedies of principal— 
Principal may repudiate transaction— 
Not after affirming transaction. }—-UNION 
GOVERNMENT v. CHAPPELL, [1918] 
C. P. D. 462.—S., AF. 


1590 vi. : 
v. BUTLER (N. 8.), [1929] 1 
52.—CAN. 


1594 til, ——-.}-Held; pltf. could 
not recoyvcr any commission, because 
he was in a position where his interest 
was opposed to that of his principal, 
so that he had a temptation not to 
pertomn faithfully his duty, & failed 

disclose the facts.—D’ARCY ov. 
LAND (1920), 47 N. B. R. 208: 652 
D. L. R. 660.—CAN. 


1594 iv. -}—Pltfs. sued to re- 
cover five Victory Bonds, or the pro- 
ceeds thereof, handed by them to deft. 
H., & real-estate agent, in payment of 
the dear ry rice of property owned 
jolat y by the defts. Pitfs. alleged that 

és maowing that they were relying, 
because of ag) polegringy on his advice 
had induced them to give him the 
bonds for investment in the property 
without disclosing his interest therein, 
& the ground pressed on the ct. for 
their return was that a fiduciary 
relationship arising from agency existod 
between m & H. which put him 
under the burden of establishing the 
perfect fairness of the transaction, 
although it was nowhere distinctly 
alleged that they had employed bim 
aa their agent to bny the property free 
Held: H. never was pitf.'’s & 
moreover, t he fully solosed 
his interest in the pro before 
the sale. The dismissal of the action 
waa, therefore, re ee eer v. 
Hamitton, {1929] | D. L. R. 721; 1 
yee R. 836 ; 38 Man. L. R 87.—- 





1608a. 


iny sum himsetf.}—Under a contract 


1603. Add, Annotation :-—Apld. Re A Debtor, 


[1927] 2 Ch. 867. 


1607. Add. Annotation :—Apld. Re A Debtor, 


[1927] 2 Ch. 367, 

-]—A hotel broker, who is acting 
as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original aaa 
woop v. HuRLEY, [1928] 1 K. B. 4098; 96 
L. J. K. B. 976; 188 L. T. 49; 48 T. L. R. 
745, C. A. 








anncialiion :--Refd. Harrods, Ltd. v. Lemon, [1931] 2 K. B. 


1608b. ——— Although no pecuniary loss to em- 


ployer.J|—-(1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved.—A.-G. v. GODDARD 
(1929), 98 L. J. K. B. 743; 45 T. L. R. 609; 
73 Sol. Jo. 514. 


1616. Add. Annotation :—As to (2) Consd. Harrods, 


Lrp. v. Lemon, [1931] 2 K. B. 157. 


1621. Add. Annotation :—Generally, Consd. A.-G. 


v. Goddard (1929), 98 L. J. K. B. 743. 


1623. Add. Annotation :—As to (2) Apld. A.-G. v. 


Goddard (1929), 98 L. J. K. B. 743. 


1626. Add. Annotations :—Consd. Rhodes v. Mac- 


alister (1923), 29 Com. Cas. 19; Fenton 
Textile Assocn. v. Thomas (1929), 45 T. L. R. 


agent to raise money advanc- 





PART VIII. SECT. 2, SUB-SECT. 14. 
1594 ili, ———.]}—Tho rule that where 


Vol. L—Agency. Cases 1608—1638a. 


eee Refd. Re Hall & Pim (1927), 187 L. T. 


1626a. Crown servant.|—A.-G. v. GODDARD, 
No. 1608b, ante. 


1627. Add. Annotation :—As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1981), 145 L. T. 61. 


16382. Add. Annotations :-——As to (1) Consd. Rhodes 
v. Macalister (1923), 29 Com. Cas. 19. Refd. 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 
267. Asto (2) Consd. A.-G. v. Goddard (1929), 
08 L. J. K. B. 743. Refd. Adams v. Morgan, 
[1923] 2 K. B.234. As to (3) Refd. Ramsden 
v. David Sharratt & Sons (1930), 35 Com. 
Cas. 314. Generally, Refd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 157. 

1685. Add. Annotations :—Apld. Alexander v. 
Webber, [1922] 1 K. B. 642; Re A Debtor, 
[1927] 2 Ch. 367. 


1636. Add. Annotation :—Apld. 
[1927] 2 Ch. 367. 


1688. Add. Annotation :—Generaily, Refd. Re A 
Debtor, {1927] 2 Ch. 367. 

1638a. .|—Pltf. agreed to purchase a 
motor car from deft., & in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft. had promised, without 
the knowledge of pitf., to give pltf.’s chauffeur 
a share of the profit on the sale of the car if 


Re A Debtor, 








acted as agents for pltf. to collect the 
rents & to do the neccessary repaire to 


between a principal & a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & second mitges., at sta rates 
of interest, of the principal’s land, 
it is not illegal for the agent to find the 
money himself, unless there ie a special 
stipulation to the contrary; the .fact 
of the rates of interest being specified 
revents a conflict of interest & duty 
n the agent.—-DaLGETY vv. GRay, 
{1919} V. L. R. 586.—AUS. 

mi. .J—The rules applicable 
to agents for the sale of land do not 
appl to a middleman employed merely 
to the vendor& purchaser together 
see enable 








them to make their own 
+ neoithersuch a middleman nor 
the vendor ie obliged to inform the 
purchaser of the payment bythe vendor 
of a commission for introducing the 
urchaser.—-CLaRK v. HEPWORTH, 
1918] 1 W. W R. 147; 39 DLL. R. 
93 : 55 8. C. R. 614.—CAN. 


m il. -——~ are eae wv. COMTOIS, 
ea +0. L. R. 832; (1927)8. Cc R. 


cnc Sica “" -}~-The fact Ager He 
emp yy one person to e 
an exchange of properties is, after 
bringing it about, rewarded by the 
other party for doing so does not in 
itself constitute him the agent of the 
latter, though it may be some evidence 
he was.-—BROVEY v. Bux (Alta.), 


that 
{1987} 4). L. R. 992; [1927] 3 
e . R. 613.—CAN. 


e * 





k. -——-~ Agent having option to pur- 
chase.}—-GUNNING v. LUSBY oe D 
93 hb 68 D. L. R 89 65 ® e R. 


1 ‘ ; 
ve affd., {1935} 1 D. L. R. 101.— 
OAN. 


sl. Partner of agent to buy one o 
trustee vendora— Purchaser ering a 


damage.}-—-WoOOLWoRTH (F. -) Co., 
Lrp. v. Poorgy (1995), 35 B. OC. R. 
386.— CAN, 


an agent for the sa’e of land is, without 
the knowledge of his principal, to 
receive a commission from the pur- 
chaser he cannot recover @ commission 
from his principal applies to the case 
of an exchange of properties even 
though the two owners have listed 
them with the same agent.—OLIvER 
v. Kemp, (1929) 4 D. L. R. 1045; 3 
W. W. R. 369; 38 Man. L. R. 310.— 
CAN. 

1599 i. Joint adventurers. }-—GroscH 
v. LOVERIDGH, SMITH v. LOVERIDGE 
(Ont.), [1930] 1 D. L. R. 309.—-CAN. 


PART VIII. SECT. re SUB-SECT. 15.— 


1601 fa. .}-—-If the agent for the 
vendor in a sale of real GrOverty. 
receives commission from the ou 
chaser also, the vendor is entitled to 
recover the amount of such com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed.—FosteR  v. 
REAUME, [1924]2 D. L R. 9513 revag., 
(192314 D.L. R.51; 540. L. R. 246. 
—CAN, 


1808 vi.—— -J— Where an agent 
accepted commisaion from both parties 
& in consideration thereof his principal, 
since deceased, signed an agreement to 
pay the agent a reduced commission :-— 

eld: the making of the ement 
being preven & corrobora: by ite 
production, Evidence Act, R. S. O., 
1927, does not uire corroboration 
of the disclosure.-—.BayLEY 

GUARANTEE Co., 
D. L. R. 500; 66 0. L. R. 254: 
11930) 3 D. L. R. 685; 65 O. 
$1 5.—CAN. 








astg.» 
Lh 
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sm. Agent to do repaire—Agent doing 
work himeelf.}—-Detts., ser cede 
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‘it can be shown that t 
-interests.—-CiOoUTTS =v. 


her property. Defts. were originally 
appointed in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged the ‘‘ usual trade 
prices,’"” which included 4 profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
Pitf. claimed to have the accounts 
reopened on the ground that she had 
been charged a secret profit te defta. 
on the repairs executed by them in 
addition to their commission :—Held ; 
as pitf. knew & approved of the repair 
work being executed by defta., & defts. 
had made sufficient disclosure to pltf. 
that they were charging a profit, & 
the charges were not shown to have 
been unfair or unusual, pitf. was not 
entitled to have the accounts re- 
opened.—SHERRARD v. BARRON, [1923] 
11. R. 21.—IR. 


PART VIII, saci SUB-SECT. 15.— 


1638 iii. rite secret. beneht 
given by one contracting party to the 

nt of another with the intention 
of influencing his mind in favour of 
the donor is a bribe, which entitles 
the other contracting party to claim 
to set aside the contract.— DAVIES v. 
DONALD, [1923]C. P. D 295.—S. AF, 


1635 iv. -J—A private arrango- 
ment between an agent on a commission 
hasia & an employee of his principal 
whereunder the agent is to give the 
emplo a rebate on certain of his 
pomunlesions is ground for repudiating 
the contract; unless, pore . where 

e arrangement 
did not contlict with the principal’s 
ACME MANU- 
FACTURING Co., Lrp., [1931] 3 D. L. Tt. 
440, affd., [1931] 3 W. W. BR. 273; 
5 | D. L. R. 803 ; 40 Man. L. R. 9.— CAN, 








Cases 1688a—1670a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


pltf. bought it. 


Held: 


Debtor, {1927] 2 Ch. 307. 
1640a. 





PART VIIL. SECT. 3, SUB-SECT. 1.—A. 


1664 xiv a. .J}—Pltt. not allowed 
to recover commission on exchange of 
deft.’ land, as there was no agrec- 
ment in writing to pay such com- 
mission as required by Alberta Stat. 
1906, @ 27.——-NUNNELEY v. BLATT, 





{1919} 2 W. W. R. 699; 47 D. L. R. 
254.—CAN. 
1664 xiv b. -}— Alberta Stat. 





1906, c. 27, applies only to the case of 
a vendor’s agent & dues not apply to 
@ commission or other remuncration 
claimed by a purchaser’s ageut.— 
Porrer v. LANDEN, [1920] 3 W. W. R. 
1075.—CAN. 

1664 xiv o. -}——-Under an oral 
agency agreement an agent claimed 
conmission for selling at a Jump sum 
certain property. Shortly before tbe 
triul, Alberta Stat. 1906, c. 27, was 
amended :—Held: (1) the amending 
Act did not apply to an agreement 
made before ite passing ; (2) the agent 
was entitled to compenration, fixed 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattels.—FiLtT&cau & DE 
Rovussy v. NESBITT, [1920] 2 W. W. Kt. 
$92; 63D. L. R. 514; 15 Alta. L. R. 
§22.—CAN. 

1664 xiv d. .J—An agreement for 
the exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in tio parts, the one called the 
offer & the other the acceptance, the 
one being placed immediately above 
the other; the lower part only was 
signed by deft., & the upper waa 
sigued only by the person with whom 
deft. was making the exchange. The 
upper part contained a clause by which 
the person signing was to pay ‘* the 
regular commission "'; & the lower 
part, signed by deft., contained the 
words: * I agree to pay a commission 
on $26,000 at 24 per cent *’ on execu- 
tion of the agreement to pltf :—Ield: 
the agreement to pay pitf. a commis- 
sion did uot satisfy Stat. Frauds, 
8. 13, as enacted by 6 Geo. 5, c. 24, 
8. 19, & amended by 8 Geo. 5, c. 20, 
gs. 58, for the agreement was not ip 
writing separate from the sale agree- 
ment, & an action for the commission 
could not be maintained.—Davis v. 
Beaas (1919), 46 O. L. R. 169; 17 
Oo. W. N. 63.—CAN. 


1664 xiv e. .~-Held: the agreo- 
ment to pay a commission, in order 
to be separate from the sale-agree- 
ment, need not be on a separate plece 
of paper.— HAYGARTH v. WEBR (1923), 
54 O. L. R. 172.—CAN. 

1664 xiv f. ———.J-—-SILVERMAN  »v. 
LeGREE (1919), 45 O. L. R. 1073 47 
D.L. R. 713; 15 0. W.N. 278.—-CAN, 


1664 xiv &. ——,}—Held: an addi- 
tion to Stat. Frauds was not retro- 











On the ground of that secret 
arrangement the oxors. now sought to avoid 
the contract & to recover the deposit :— 
the surreptitious dealing 
deft. & pltf.’s chauffeur was a fraud on 
pltf.; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit.—ALEXANDER 
v. WEBBER, [1922] 1 K. B. 642; 
Kk. B. 320; 126 L. T. 512; 38 T. L. R. 42. 


1640. Add. Annotation :—Generally, Refd. Re A 


J—A. employed L. as his agent to 
negotiate a loan for him with a money-lender. 
B., a money-lender, Ient A. £60 on his pro- 
missory note for £100. &, without the know- 
ledge or consent of A., paid L. a commission : 
—Held: the payment of the commission to 


etween 


226. 
91 L. J. 





1670a. 
O. S. 286. 


spective, & was no bar to an action 
based upon an agreement pot in 
Ween entered uto before its enact- 
ment. 

Au Act which ts a bar to an action 
to recover an agent's commission unless 
the agreement therefor be in writing 
ia also a bar, where such agrecment is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from carning the 
commission.—SMiTn ve. UPPER CANADA 
COLLEGE, [192]] 1 W. W. R. 1154: 
57 D. L. R. 648; 618. C.K. 413.—CAN. 


1664 xiv h. Condruction of 
agrcement.}-—-McINTYRE & Co. 7. LAW, 
f1918!2 W. W. R. 359; 13 Alta. L. R. 
273; 40 D.L R 231.—CAN. 

Agents 


1864 xiv j. ~.}—~- Land 
Act, 1912, 8. 13, prevents a land agent 
from recovering commission under an 
oral agrecment extending the period 
fixed for his authority by the document 
creating it.—-HOOPER v. ANDERSON 
(EDWARD) & Co., LTp., [1918] N. Z. 
L. R. 119.—N.Z. 

1664 xiv k. -J— Land Agents 
Act, 1912, s. 13, covers every action 
for remuneration for or in respect of 
the sale of land; & the faot that an 
agent is not employed to sell land but 
ouly to find a purchaser does not 
exclude the operation of the sect.— 
Hoorer v. ANDERSON (EpwarkbD) & 
on Lrp. (NO. 2), 1919) N. Z. L. R. 

wen" IN hse 

1664 xiv 1. -}~The_ effect of 
Land Agenta Act, 1912, s. 13, is to 
prevent the agent from recovering his 
commission by action.—GLAascow v. 
Hoop, [1920] N. Z. L. R. 586.—N.Z. 


1664 xvi a. ——. } ~McLAUGH- 
LIN & Co, v. Birks, [1925] 3 D. L. H. 
968; ({1925] 8. L. R. 690.—CAN. 


1664 xxi. Agent acting for 
syndicale— Also member of syndicate. }-— 
— Where an agent is interested himself, 
along with others, in a transaction 
which is being carried through by him, 
he prim4 facie is not entitled to charge 
his co-adventurers any commission.— 
GLasGow v. Hoop, [1920] N. 4 L. R. 


§86.—N.Z. 

1664 xxii, Soldier Settlement 
Act, 1919 (c. 71), 8. 61./—A real estate 
agent entitled to his commission on a 
sale made before the coming into 
operation of the above Act.—lItow- 
LANDS & JOHNSTONE v. HOLLAND 
(1920 ), 53 D. L. KR. 652.—CAN. 

1664 xxii. .}—Deft. listed 
lands with pltf. for sale, & pitf. negoti- 
ated with three soldiers, although, 
ppuerenel pltf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Eventually the Jand 
was sald direct by the Soldier Settle- 
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L. by B. rendered the contract voidable, i 
not void, aga 29 
of 1927), [1927] 2 Ch. 367 ; 
137 L. T. 607; [1927] B. & C. R. 127, C. A. 

1643. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1923),29 Com. Cas.19. Refd. Re Hall 
& Pim (1927), 137 lL. T. 585. 


1649. Add. Annotation :—As to (1) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 IK. B. 


nr 


f 
inst A.—Re A DEBTOR (No, 229 
96 L. J. Ch 381; 


1662. Add. Annotation :—Refd. Bradford v, Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1669. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1670. Add. Annotation :-—Retd. Howard Houlder 
v. Manx Isles S.S. Co.. [1923] 1 K. B. 110. 

~}-—-PYKE v. Day (1844), 2 L. T. 


ment Board to the soldiers & pitf. 
claimed commission from  deft.:— 
Held: pltf. not entitled to commission. 
—Topp » Porvin, (1922) 1 W. W. R. 
479; 63 D. LL. RR, 233; 17 Alta. L. R. 
226.—CAN. 


1664 xxiv. ~.J—Lands were 
listed with the Soldier Settlement 
Board at the specified price of $3,800. 
Deft. agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft. then arranged with 
the owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done, & he 
agreed to give, & didgive his promiesory 
notes for the difference as purt of the 
consideration & as in increase In price: 
—Iield : the above sect. did not apply. 
—FLOWER v. SANDERSON, [1922] 3 
W. W. R. 464.—CAN. 

1664 xxv. .}—IJn order to found 
a legul claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction & the ultimate trans- 
uction of sale. Where there is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
—WEEDEN v. TURNER aie 68 
D. L. R. 748; [1922] 3 W. W. IR. 623. 
—CAN 





1664 xxvi. ——.}—MoRRIS tv. 
WALTON (1914), 28 W. L. R. 547: 18 
D. L. R. 655; 24 Man. L. R. 361.— 
CAN. 

1664 xxvii. ——.]}—ECCLESTONE 1. 
UNION Mintne & MILLine Co., [1932] 
3D. L. KR. 514.—CAN. 


1669 i, Contract may be erpress 
or implied.J—In an action to recover 
remuneration on a quantum meruil 
basis for procuring a purchaser for 
deft.’8 oi] leases :—H/cld: although 

Itf. had at first. acted as a volunteer on 

is own initiative, the benefit of pltf.’s 
introduction of the purchaser had been 
coinpleted at deft.’s implied request, 
& since deft. had accepted the purchaser 
& pronted by pltf.’s servioes, pltf. was 
entitled to bo remunerated on the 
ground of an implied contract to pay 
therefor.—~ JOHNSON v. FORBES, [1931] 
2 W. W. RR. 819; 2D. L. R. 940; 
revad. (1932), 1 D. L. R. 219; (1931) 
3 W. W. KR. 757. 

1671 vill. }~In tho 
absence of an express contract as to the 
commission which a real estate agent 
is to receive, he is entitled to a reason- 
able remuneration having regard to the 
circumetances of the particular case. 
The fact that the agente in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, does not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or implied, that the charges 








. 


1683. Add. Annotation :—Expld. & Distd. Patent 
Castings Syndicate v. Etherington, [1919] 2 


Ch. 254. 


1687a. ——— Commission on sale.] —(1) Although 
commissions on sales are usually paid by the 


for their services are to be based on 
such custom.—GARLAND v. NEWMAN 
(1922), 66 D. L. R. 770; 32 Man. 
1671 ix. —— When implied 
contract negatived.}—Deft. advertised 
his business for sale in a local vews- 
paver: The follow 
aving seen the advertisement, calle 
on deft. & inquired the price. Pltfs. 
then entered into communication with 
A., who ultimately bought the business; 
—Held: deft. had never considered 
that he was employing Sate to act as 
his agents, & pitfs. had failed to prove 
any implied contract by deft. to 
remunerate them.—-CHAPPLE v. Moss, 
(1920] 22 W. A. L. R. 74.—AUS. 


1671 x. -——~ .}-—-Plitf. was 
asked by defts. to find a purchaser for 





day eet 








a wagon, & he succeeded in Intro- 
ducing to defts. H., who bought the 
wagou from them. Defts denied that 


it was agreed that pltf. should be paid 
a comission, but it was admitted 
that they knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
ptf, & would not have bought the 
wagon if he had uot boen persuaded by 
vit{. to do so :—Held: an agreement 


to pay commission was implied.— 
NICHOLAS vo. DUMOULIN (1919), 46 
PD. L. R. 687.—CAN. 

1671 xi. —_—— -}—-An im- 








plied contract to pay a real estate agent 
a commission for his services if he 
found a purchaser for a property is 
negatived by the fact that the owner 
refused to list the property with him, 
although she gave him the terms upon 
which she was willing to sell.—ToLLEY 
& Co. v. Skuck (1922), 63 D. L. R. 
602.—CAN. 


1671 xii. : ——~.J——It ia 
not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which it can be sold or leased, 
produces a third party who will sf 
or lease on those terms, he thereby 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the terms stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a proimiseto pay 
a commission may be inferred. A 
mere volunteer who acts a8 & go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purchaser, 
obtains from a property owner terms of 
sale or lease, thue brings about a 
completed transaction upon those 
identical terms, legally claim @ com- 
mission from the owner in the absence 
of somo promise to pay a commission, 
cither express or aa! Yrs eae ar ee 
LIN v. Maw (1922), 68 D. LR. 754; 
{1922} 1 W. W. R. 299.—CAN. 


1679 iv. Out of what fund pay- 
able.}—The agent is entitled to pay 
himself his commission out of an 
money paid to him by his principe ‘ 


without any appropriation by e 











latter, The right, however, does not 
extend to any sium paid to the agent 
by some third person on behalf of the 


rincipal.—GnLascow v. Hoop, (1920) 
Y Z. ye R. 586.—N.Z. 


J.S. 


; the agent shoul 


Vol. I1.—Agency. 


vendor, an express bargain may throw the 
commission upon the purchaser. 


Cases 1683-1687 a. 


(2) Where an agent is employed to make 


1679 v. —— Deposti on sate of 
land.}——A licensed land agent, who does 
not hold from his principal a written 
authority to sell, & who, ha 
offected asale of his principal’sland, has 
received from the purchaser, without 
bis principal’s knowledge, a deposit. 
{is not entitled to retain thercout his 
commission.—SMITH v. BasoNn, [1921] 
N. Z. L. R. 467.—N.Z. 

1679 vi. —— .}~—When a 
deposit on a sale of land is paid to a 
land agent he must pay it over to him 
on demand, subject to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the sale; but com- 
mission which is made irrecoverable 
by law is not a just allowanre deduct- 
ible by the nt.—BUOHANAN 2. 
SAMSON, [1922) . Z. L. R 558.—N.Z. 

en. Amount of remuneration—Sale of 
morigaged property—As if free from 
incumbrances.}—Resp. placed a farm 
in the hands of applts. for sale or 
exchange & undertook, should a sale 
or exchange be effected by them, 
to pay commission at specified rates. 
Applts. found a purchaser for the 
property & an agreement was executed 
whereby resp. agreed to sell the 
property ‘‘as if free from incum- 
brances.’’ Appits. sued for com- 
mission on the full value of resp.'s 
property unincumbered, but the magia- 
trate held them entitled only to com- 
mission on the value of the equity 
of redemption :—Held: commission 
was payable on the gross price of the 
property sold.—KNYvETT & PRATT »v. 
SvuISTEep, [1918] N. Z. L. R. 53.—-N.Z. 


so. Necessity for compliance with 
Land Agents Act, 1922.}—Pltf., who 
was a land agent, received instructions 
from deft. to sell deft.’s property, & 
obtained a buyer at the _ price 
authorised, who paid pltf. a deposit 
of £200. On the same day that pitf. 
sold the property deft. sold it to another 
buyer & in effect repudiated the con- 
tract of sale effected by pltf. on his 
behalf. On the repudiation of the 
contract pltf. utilised the deposit of 
£200 received from his purchaser in the 
purchase of another property by the 
first buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed contract to deft., less his com- 
mission, sued deft. for commission on 
the sale. Deft. applied for a nonsuit 
on the ground that pltf. had not com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting his 
commission from the deposit, & 
handing the balance to deft. The 
m rate having nonsuited pltf. :— 
iicld: sect. 8 deals with the applica- 
tion of trust moneys & if the deal was 
going through it was the duty of pitf. 
as nt to actin compliance with it, 
but if the deal was not going through, 
if there had been repudiation as the 
m trate found sect. had no 
application. Pitf. was accordingly 
entitled to payment of his commission. 
--~BALLANTYNE v. CLourr (1927), 29 
Ww. A. L. it. 93.—AUS. 


1684 ia, .)] —-HAMEL v. 
PATENAUDE, [1925] 4 D. L. R. 1071; 
[1925] S. O. R. 493; revsg., [1925] 4 
Pk ase R. S77 3 Q. R. 35 ® B. 333.— 


1684 vi. —— ——.}—A distributor 
of machinery wrote its agent with 
reference to a prospective sale at 
$1,200 as follows: “‘ Your commission 
10 per cent. if we finance, 25 per cent. if 
you handle cash basis ’’:—Held: the 

hrase ‘* handle cash basis ’’ could not 
given an petty iit trade meaning that 
buy from his principal 
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inquiries about a particular 
view to his employer’s acquiring it, on the 


usiness with a 


& resell to the prospective purchaser & 
assume full responsibility to him.— 
TRENWITH, LTD. v. JARVIS ELECTRIC 
Co., Ltp. (B. C.), [1929] 4 D. L. R. 400; 
2 Ww. WwW. R, 489.—CAN. 

1684 vii. -J}-~A real-estate 
agent having earned a commission for 
procuring a purchaser of farin lands 
entered into an agreement witb the 
vendors by which they undertook to 
pay him part of the commission in cash 
and a percentage of the balance each 
year “‘ as it is paid off by the purchaser 
on the contract.”” Nothing was stated 
as to what would happon should the 
ae esegi fail to make his payments or 
f the vendors should determine the 
contract. The vendors, having hecome 
dissatisfied with the purchaser, deter- 
mined the contract of sale by agree- 
ment with the purchaser :— Held: the 
agent was entitled to recover the full 
amount of the commission.-~ LEVENICK 
v. Kppy & Eppy, [1931] 2 W. W. R. 
771.—CAN. 


1684 viii. .J—Plitf. who as 
agent for defts. had procured a@ pur- 
chaser on the crop-payment plan for 
two sections of land owned by defts. 
agreed in writing to accept $1,280 as 
his commission, payable, as to $500 
thereof, on Nov. 1, 1930, “if N. (the 
purchaser) farms under said purchase 
agreement, & delivers your grain,” &, 
as to the remaining $780 ‘in the fall 
of 1931 under the same conditions of 
N. farming, & delivering the crop to 
you the same as 1930.” Pitf. had 
recommended N. to defta. as a man 
fit & competent to perform his contract 
with them, but in the fall of 1930 his 
position was such that he was unable 
to carry on &, in consideration of a 
quit-claim deed, he was released from 
his contract. He had farmed the land 
in 1930, & delivered one-half share of 
the crop harvested by him to defts., 
but ho did not summerfallow according 
to the terms of the contract, or pay the 
“taxes or the interest on the unpaid 
purchase-money, & he negligently 
allowed 125 acres of standing crop to 
go to waste :-~-Held: the condition 
of pitf.’s right to the commission was, 
not merely tho purchaser’s delivery of 
deft.’s share of the grain grown on 
the land; but also his farming the 
land in accordance with the terms of 
his purchase agreement, &, as he had 
not done so in 1930, pltf. was not 
entitled to the $500, nor to _ the 
additional $750.—BROATCH v. VEK- 
MONT LOAN & TRustT Co., [1931] 2 
W. W. R. 775.——CAN. 

sp. dstion fur commission on sale— 
Defence denying sale-—EHE ffect.)-~When 
in an action for commission on a sale 
the principal’s pleadings deny the 

ment for sale, such denial in- 
cates his repudiation of the agreement 
to pay the agent, &, under the doctrine 
of anticipatory breach, the latter, on 
prov his right to the commission, is 
entitl to judgment for the whole 
amount thereof, even though under 
the agreement it was to be paid in 
instalments at dates which ure yet in 
futuro.—HANTON 0. STEDMAN, [1925] 
1 W. W. RR. 642.—CAN. 

aa Tariff rate of Estate Agents 
Institute.|-—-PLEIN & Co. v. JACOBSON 
& SON, [1928] App. D. 25.—S. AF. 


sr. Commission—Meaning of.}—The 
word “ commission’? may quite pro- 
perly, both from a legal & commercial 
point of view, be employed as denoting 
a lump sum which represents no 
percentage on anything.—CaMPBELL 
©. NaTIONAL Trust Co., Lrp., [1931] 
1 W. W. R. 465; 1D. L. R. 705.— 
CAN. 
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Cases 1687a-—1699a. 


terms of his being paid by the purchaser a 
commission on the purchase price if business 
is transacted, & where the parties are brought 
together through his agency, be is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 
vention of another agent, provided that his 


PART VIII. SECT. 8, SUB-SECT. 1.— 
B. (a). 


1693 vii. ——.}—-A sale of lan3 
reece f by the owner, after it had beer 
listed for sale with a broker, does not 
entitle the latter to his commission 
merely because it happened to be sold 
to a purchaser with whom he had 
negotiated in a previous transaction.— 
GILBERT BrRoTHERS tv. McCDILL (1917), 
36 D. L. TN. 324.—CAN. 


169% viii. .+—Where a person 
discovers that another is considering 
the purchase of a piece of land & then 
ascertains from the owner that he will 
rell & pay a commission, but does not 
afterwar communicate with the 
prospective buyer, & the latter & the 
owner complete the sale thomeelves, 
there is no comanission payable by the 
owner.——LANGTON v. NICHOLSON, [1918] 
1 W. W. Rt. 9038.—OAN. 

16938 ix. .}—-An agent for the 
sale of cual who had merely inter- 
viewed a customer & notified his 
principal that he had dove so :—Held ; 
not entitied to a commission on an 
order given about twu months later 
direct to the principal, & after an 
ine peekian of the coul by the customer. 
—BOND v. STURGEON CONSOLIDATED 
COLLIERIES, Lrp., [1918] 2 W. W. R. 
912; 41 D. L. R. 147.—CAN., 


1693 x. ——.]-—In the absence of a 
special agrvement that he is to be 
remunerated if he does not find a 
purchaser, the agent is not entitled toa 
commission where the owner sells to a 

urchaser whom he himself has found. 

yhere the owner found the person who 
subsequently purchased, although the 
agznt subsequently spoke to the same 
p3reon, the agent was not allowed the 
commission. BaRAGER v. WALLACRE, 
(1919) 2 W. W. R. 858; 48 D. L. R. 
158; 12 Sask. L. Rt. 301.—CAN. 


1693 xi. .J—Where an agent 
spoke to one about certain land & 
the latter refused to buy. but some 
time afterwards, hearing through 
another channel that the land could be 
rented, went to the owuer’s place fur 
the purpose of renting it & was induced 
bv the owner to buy it:—Held: the 
agent was not entitied to commission. 
—TAYLOR wv. RaABBITTS, [1920} 1 
W. W. R. 1024; 63D. L. R. 593 13 
Sask. L hl. 198.—CAN. 

1693 xii. .J-—Deft. desired to 
acquire or gain control of certain 
shares in a co. Pltf. outlined to him 
a plan, & for carrying out the arrange- 
ment one-third of the shares were to be 
given to pitf. Pltf, worked on the 
undertaking & made _ considerable 
progress, but before the scheme was 
carried out deft. obtained what he 
wanted in other ways & without 
making use of pltf.’s services :—Held ; 
pitf. could not recover the agreed 
cotnmission.—MAacINTYRE ». MILLER 
(1922), 70 D. L. R. 218; [1922] 3 
W, W. Ii. 529.-—CAN. 

1693 xiii. —-—.]—As a gencral rule 
& in the ubsence of any stipulation 
to the contrary a ee who cm- 
ploys a house agent on commission to 
find a purchaser for a house, retains 
the right as against the house agent 
of selling the house to @ third party, 
who has not been introduced by the 
house agent directly or through another 
agent at any time before a proper offer 
is brought to him by the house agent. 
If by so selling he prevents the house 
agent from carping his proper com- 
mission he is not Hable in damages, for 
the act of selling is a rightful act as 














principal.] 


against the house agent.—BoOosE »v, 
peal er & Duncan, [1918)C.P.D. 


1693 xiv. ——-.]}——- An auctioneer 
was employed to_ sell poperey by 
auction on condition that if the 


reserve price was not reached no 
commission was to be charged. The 
reserve price not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formal 7 ntro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property :—Zeld: the 
auctioneer’s agency terminated the 
moment he failed to sell by auction.— 
MARTIN v. CURRIE, [1921] T. P. D. 
50.—S. AF. 


1693 xv. -]—Deft. listed his 
roperty with pltfs., real estate agents 
or sale at a fixed price & on named 

terms. Plitfs. mentioned the property 
to one F., who thereafter negotiated 
with deft. for the purchase of the 
roperty, & concealed from him the 
act that pitfs. had sent him. Deft., 
then, without any knowledge of 
pitfs.’ intervention, sold to F., on 
terms less advantageous to himself 
than those contemplated in the agree- 
ment between pltfs. & himself, ‘There 
was nothing in the circumstances to 
put deft. upon his inquiry as to whether 
pltfs. had sent F. to him :—Held: 
pitfs. could recover neither a com- 
mission on the sale nor anything for 
their services by way of quantum 
meruit.—ELVIN v. CLouGH (1908), 7 
W. L. R, 762 ’ 8 W. L. h. 590.—-CAN. 


1693 xvi. —-—.]—In an action for an 
agent’s commission on the sale of a 
farm by deft. to one C. held that pltf. 
could not recover; because he had not 
been instrumental in bringing the 
parties together, C. having been dis- 
covered by deft., & because pltf.’r 
employment with respect to C. was of 
a special character under the terms of 
which he was not to be entitled to a 
commission unless be succeed In selling 
the land to C. on the terms stated; hoe 
failed to svcure an offer from C. & 
deft. sold to C. direct.—WIEBE v. 
GARVEY, {1930} 2 W. W. R. 468; 3 
D. L. R. 992 > 4 8. L. R. 554.—CAN. 


1700 iv. -}-If the seller has 
opened negotiations with a proposed 
buyer, but the negotiations are broken 
oft, & later the buyer renews the saine 
through an agent, the agent Is entitled 
to commission. —FITZQ@ERALD vw. BUCK: 
Ley, [1924] 4 D. L. BR. 383 affy. 25 
O. W. N. 538.—CAN. 


1702 xxxix. .}~—H. agreed with 
S., who had certain properties In his 
hands for sale, that he should receive 
half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties. 











' H. pressed C. to debe pecs f but after a 


tine, as a metter of po cy, let the 
niatter drop, intending to approach C. 
again on a fitting occasion. In the 
meantime a member of S.’s staff 
indirectly approached C., who decided 
to purchase :—Weld: H. had estab- 
lished a chain of causation between his 
efforts & the result, & he was entitled 
to half the commission.—HkEaty v. 
SAUNDERS (1921), 17 Tas. L. R. 32.— 
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services are really instrumental in bringing 
about the transaction.— Bow’s Emporium 
Lrp. v. Brerr (A. R.) & Co., Lip. (1927), 
44T. L. R. 194, H. L. : 

1699a. Agent for sale of lottery ticket-—-Sale by 


NASH v. SHEPHEARD (1931), 75 


Sol. Jo. 331. 





1702 xl. .+—Pltf. as agent for 
the owner of certain property intro 
duced it to A. The owner was asking 
£17 178. per woek. Pitf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable, & returned 
the key. About a fortnight later A., 
through seeing the aowuer’s name on 
the label & consulting the telephone 
directory, discovercd the owner’s 
address, & met him to discuss the 
letting of the property, but did not 
tell him that she had seen pitf. After 
negotiations between A. & the owner 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 13s. per week :—- 
Held: pltf. was entitled to commis- 
sion.—SYMONB 0. CALLIL, [1923] 
V. L. R, 49.—AUS. 


1702 xli. —-—.]}—Deft. gave to 

ltfs. written authority to sell her 
and on terms, one of which was 
‘* price, very lowest, £10,000.’ Pltfs. 
brought the property under the uotice 
of A., who got into pcrsons! com- 
munication with deft. & decided that 
it would sult him in every way, oxcept 
as to paige After a delay of some 
weoks deft. & A. resumed negotiations, 
which led to a sale of the property to 
A. for £7,300 :—Held: the relation 
of buyer & seller was really brought 
about by pltfs., who were entitlod to 
commission.—BIRTCHNELL vt. MORRIS, 
{1913} V. L. lt. 201.—AUS. 


1702 xiii. .J]— Agont :— Ield - 
entitled to recover commission.— 
GAMBLE vw. EXCELSIOR LIFR ASSURANCE 
Co. (1917), 36 LD. L. R. 592.—CAN, 


1702 xliii. -}—In 1913, dett co. 
emploved pltfs., brokers, to eel] its 
lumber property at a minimum price 
of $110,000.00, & ugreed to pry a 
commission on the purchase price. 
During the remainder of that year & 
the whole of 10914, pltfs. were working 
on this proposition, but failed to 
effect a sale. In 1915 the selling price 
was reduced to $75.000.00. In 10916. 
deft. co. sold to a purcheser intro- 
duced by pltfs. for $65,000.€C0 :— Held : 
pitfs. were entitled to commisvion on 
the purchase price.—JARDINE v. PRES- 
coTr LUMBER Co., LTp. (1917), 44 
N. B. R 505.—CAN, 


1702 xliv. ~J—Where land is 
listed with a rea) estate agi nt for sale 
& is afterwards sold by the vendor 
directly to a purchaser introduced by 
the agent, the latter is entitled to his 
commission, even though the terme of 
sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to.— King v. 
SCHON, [1918] 3 W. W. lt. 892; 44 
D. L. R. 111.—CAN. 

1702 xlv. ——-.]—NUNNELLY v. ON- 
sum, {1921] 1 W. W. BR. 506; 56 
D. L. HR. 599; 16 Alta. L. R. 456.— 

1702 xlvi. .]—Deft. agreed to 
pay pltfs. commission on the sale of 
certain land, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal,. which was sot von. 
Pitfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft., who later, without piltfs.’ 
knowledge or consent, entered into an 
agrebment with P. for sale of the Jand 
& of certain chattels used in farming 
it. The price of tho land was some- 
what less, & the cash payment con- 
siderably Jess, than as given in the 
listing :—ITeld : pltf. was wrongfully 














1705a. 
not as sole 


deprived of the right which the listing 
gave him to earn his commission.— 
GILBERT BROTHERS, LTD. v. KKISER 
(1922), 69 D. L. HR. 713; (1922] 2 
WwW. WwW, R. 1228.—CAN. 


1702 xlvil, ———-.}—— Agent :—Zleld : 
not entitled to recover commission.— 
KENNEDY v. VioTroRY LAND & TIMBER 
Co., [1922] 3 W. W. R. 145; 68 
D. L. KR. 2013 revsd., [1922] 3 W. W. RB. 
683: 70 D. L. R. 868.—CAN. - 


1702 xlviii. -}—If the relation 
of buyer & seller is really brought 
about by the act of the agent, he is 
entitled to a commission although 
the actua] sale has not been effected 
by him, but he must show that some 
act of his was the causa cauvsans or the 
efficient cause of the sale.—BuUNTING 
». HOVLAND & WaTkKins (1923), 33 
B. C. R. 291.—CAN. 


1702 xlix. -J—Deft. wishing to 
sell his house placed it in an agent’s 
hands, fixing a net price. The agent 
introduced P. but negotiations failing, 
deft. cancelled the agent's instruction 
to sell. Some time later deft. & P. 
agrced upon terms & a sale resulted :— 
Hield: commission was payable on 
the amount P. first offered through the 
agvent.-—FRASER v. HARRISON, {1924] 
a L. RR. 765: 56N. S. RB. 431.— 


1702 1. -}—-Pitf, procured A., 
B., & C. to enter into an agreement to 
purchase deft.’s mineral claims on 
certain terms of payment, upon which 
pitf. was to receive a commission as 
testy were made from time to time. 

nder this agreement a portion of the 
purchase price was paid & pltf. got bis 
conimission, but the agreement was 
afterwards cancelled. Subseyuently 
E., who had advanced to A. a 
consideraMe part of tbe money paid 
by him under the agreement, entered 
into an agreement direct with deft. 
to purchaso tho claims paying $10,000 
down, & pitf. sought to recover com- 
mission on that sum:— Held: pltf. 
was not the effective cause of the 
sale.— OLSEN v. PEARSON, [1924] 1 
J). L. R. 1097.—CAN, 


1702 li.——.]—R. M. BUCHANAN Co., 
Lrp. v. Epy, (1927) 2 D. L. R. 819; 
[1927] 1 W. W. RR. 929; 21 Sask. lL. R. 
438,—CAN. 











1702 Hii. ~--—-.}--NICHOLSON v, DE- 
BUSE (Alta.), [1927] 3 W. W. R. 799.— 
CAN. 

1702 liii. .}~An agent gave G. 





a card to view certain property. After 
inspection G. decided not to buy as 
the price was too high. Some months 
later G. saw a ‘*‘ for sale ’’ notice on the 
property which reminded him that he 
had previously inspected the property. 
He then, without further communica- 
tion with the agent, negotiated with 
the owner direct & purchased for a 
smaller amount:—Held;: the causa 
causens of the sale was the previous 
fntroduction through the agent who 
waa entitled to his commission on the 





lower purchase rice.~DOYLE iv. 
GIBBON, [1919] rs . D. 220.—8. AF. 
1702 liv. .}—Cortain property 


given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
& was thereafter given to the auctioneer 
for sule privately. L., on passing the 
roperty, saw a notice up referring 
ntonding purchasers to R., but being 


-}—Where an agent is instructed, but 
ent, to sell a house, & he 
procures an offer to purchase ‘ subject to 
contract,’ & that offer is accepted 
vendor ‘ subject to contract,”’ 
subsequently goes off owing to the vendor’s 
obtaining a better offer through another 
person, the agent cannot recover commission 
from the vendor as there is no binding con- an 


Vol. L— 


y the 
ut the sale 


aware of the fact that the auctioneer 
had been selling the property went 
to the auctioncer, who referred him 
to the owner. L. thereupon went 
direct to the owner & bought the 
property after having told him that he 
came on his own behalf & not at the 
instance of any agent:—Held: the 
auctioneer was entitled to his com- 
mission..—-TREGASKES v. MKIKLE, [1922] 
T. P. D. 317.—S. AF. 

1702 lv. -}--Where a vendor 
concludes a contract of sale with a 
party with whom bis real estate agent 
1a8 been negotiating in ignorance that 
he is such a party, the agent is entitled 
to his commission if the circumstances 
are such that the vendor ought to have 
made inquiries which ~would at once 
have revealed the facts.— GRIFFITHS 0. 
a rueeoN (1925) 4 D. L. R. 976.— 








1702 Ivi. .J—NELSON v. HiRSCH- 
BORN, [1927] App. D. 190.—S AF. 


1702 Ilvii. ——-.] — TRENWITH  v. 
INTERNATIONAL HARVESTER Co. (B.C.), 
(1928] 2 D. L. R. 121.—CAN. 


1702 INviii. .}-—A real estate agent 
who brings his principal into relations 
with the actual purchaser is the 
effective cause of the sale & entitled 
to his commission, although the 
principal sells behind his back & the 
price paid by the purchaser is less than 
the sum at first demanded by the 
principal. In the present case wherein 
the purchase-money was paid into deft. 
bank, a creditor of the vendors, under 
an arrangement under which it under- 
took to pay the agent his commission 
out of the sums paid in, held that the 
fact that the property was first trans- 
ferred to the bank’s manager who 
afterwards transferred it to the pur- 
chaser introduced by the agent did not 
take away the agent’s right to the 
commission, since the transfer to the 
manager was taken merely to secure, 
in the interests of the bank & the other 
creditors of the vendors, a sale to said 
purchaser; &, moreover, the agent 
was entitled to succeed ainst the 
bank on the ground that, whether the 
sale originally contemplated i.e., that 
from the vendors direct to said pur- 
chaser, was or was not called off, the 
bank’s manager had agreed that tho 
bank would pay the agent the com- 
mission if the transfer from the manager 
to said purchaser went throngh.— 
LADD v. BANQUE CANADIENNE NATION- 
i ia (1928) 2 W. W. R. 272.— 


1702 Vix. -}+—-The agent is 
entitled to commission if he has been 
the means of bringing the parties 
together, although he muy not actually 
have introduced them to each other, 
& although the actual sale has not, been 
effected by him.—Brertr & Co., LTp. 
v. Bow’s Emporium, LtTp., [1928] 
Ss. C. (H. L.) 19.—SCOT. 


1702 Ix. ——.}—The owner of a 
property of 1,698 acres, put it into the 
nds of an estate agent with tho 
following instructions: ‘‘ Price €1 per 
acre, or lease for a term of three years 
with option of purchase at 2s. per acre. 
I hereby authorise you to sell the above 
roperty.” The agent obtained a 
essee for three years, with on option 
of purchase at £1.682. Shortly before 
the expiration of the lease, the lessee 
asked the agent to try & get an 
extension of the option for twelve 


67 








Agency. Cases 1705a—1706a. 


tract of sale, & he cannot recover damages 
from the vendor, as the vendor has not com- 
mitted any breach of contract whereby the 
agent was prevented from earning his com- 
mission.—RAYMOND v. WOOTEN (1931), 47 
T. L. BR. 606; 75 Sol. Jo. 645, D. C. 


1706a. ——— ———.]—-Bow’s Emporium, LTD. v. 
Bretr (A. R.) & Co., Lrp., No. 1687a, 


months, &, on the latter’s advice, 
visited the owner for that purpose, the 
agent at the same time writing to the 
owner informing him of the proposed 
visit. An extension of the lcaso was- 
granted, but the price of the option was 

creased to £1,800. The lessee excr- 
cised this option, & became the pur- 
chaser of the property :—Held: there 
was ovidence sufficient to justify a 
finding that the agent was the efficient 
cause of the sale, & that therefore he 
was entitled to commission thereon.— 
UPJOHN v. ILLINGWORTH (1928), 29 
aaa PN S.W.4; 46N.S. W. WL.N. 5. 


1702 lxi, ——~.]}-—GREAVES t. SALIS- 
muny (Sask.), [1929] 3 D. L. R. 289.— 





1702 )xii. .}—SIMONITEV. MOXAM, 
{1929} 1 DJ. L. R. 825; 1 W. W. R. 
513; 38 Man. L. R. 113: effd., [1930] 
S.C. R. 334; 2D. L. R. 991.—CAN. 


1702 Ixiii. —~—-.]—If an ownor has 
contracted to pay a commission to an 
agent if the latter finds a purchaser, & 
the relation of buyer & sciler is really 
brought about by some act of the 
agent, he is entitled to the comission 
although the actual sale has not been 
effected by him.—GRAVES ». MCLEAN, 
(1931) 2 W. W. R. 895.---CAN. 


[1931] 3 D. L. R. 189.—CAN. 


sr. Purchaser acting behind 
agent’s back.j—Held: principal liable 
to pay full commission on conclusion 
of a contract of sale with the purchaser. 
—Mrrrirr v. Dowerry, (1925) 3 
bd. L. te 797.—-CAN. 


PART VIII, oe a SUB-SECT. 1.— 





1703 x. ---One of two rea} 
estaLle agents with whom property was 
listed for sale:—Z/eld: entitled to 
commission on a gale initiated by him 
but completed by the other agent, to 
whom the purchaser nade known hia 
wish to buy the property after it had 
been brought to his attention by pltf.— 
GRIFFITHS v. ANDERSON, [1926] 2 
D. L. R. 657 ; [1926] 1 W. W. &. 956 ; 
35 Man. L. R, 480.—CAN. 


1703 xi. .J-—- Deft. 
property in the hands of several 
agents, including pltf., for sale. Pltf. 
found a purchaser who was willing to 
pay the price as ultimately fixed for 
tho property, & despatched a _ tele- 
gre stating that fact to deft. Before 

eft. received the telegram, however, 
he had in fact sold the property to 
another person through another agent. 
In an action by pitf. for commission :— 
Held: he had not complied with the 
implied condition attached to the 
promise to pay commission, namely, 
that he should find an able & willing 
purebaser & introduce him to tho 
vendor before the vendor had in fact 
sold the property to some other person, 
& was therefore not entitled to recover 
commission. DAINTON wv. CHIVERS, 
(1928) V. L. R. 555; 49 A. L. T. 299 


1706 ix. Delete the words ‘* & en- 
titled to commission.”’ 


1706 xiii, ‘ — }—Pltf. intro- 
duced to deft. _. who wished to 
dear ae & property for his son, B. 
deft.’s house was cventually trans- 
ferred to the trustees of C.’s estate, in 
which A.’s family was interested, & 





placed a 





Cases 1711—1726. 


1711. Add. Annotation :—As to (1) Consd. Price, & 
Davis v. Smith (1929), 141 L. T. 490. 9 


1718. Add. Annotations :—As to (2) Retd. Howard 
Houlder v. Manx Isles S.8S. Co., [1923] 1 
K. B. 110. Generully, Refd. Bentall, Horsley 


the purchase-money was paid by the 
trustees at the fustance of A. Deft. 
alleged that anotber agent, though 
aware of A.’s inspection of the house, 
obtained B.’s signature to the con- 
tract of sale:—Held: the verdict 
should be entered for pltf.—WEBSTER 
(A. GQ.) ons, LTp. ov. COTTON 
(1919), 15 Tas. L. R. 17.—-AUS., 

1706 xiv. .+~An agent is 
entitled to commission on a sale 
brought about by his action in putting 
the purchaser in touoh with the 
principal, even though the purchase 
is subsequently completed through 
another agent.—PETTYPIECE v. HOL- 
DEN (1920), 40 D. L. RR. 386.—CAN. 


_ 1706 xv. .}—The commis- 
810n on a sale of rcal estate was given 
by the ct. to the agent who found the 
purchaser & put the vendor in motion 
to meet him, rather than to another 
who performed servicer in connection 
with the cffecting & carrying out of 
the sale.—BATEMAN v. SNELGROVE & 
GARDEN, [1921] 1 W. W. RK. 305; 14 
Sask. L. R. 69; 57 D. L. R. 283.—CAN. 


41706 xvi. — --—-A. promised 
B. a commission tf B. sold a sbip. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on through others 
until, about nine months after the 
agreement with B., a broker to whom 
the matter was mentioned came to 
A. & made an arrungement directly 
with him resulting in a purchaser 
being obtained. B. continued his 
services, Which were accepted by A., 
up to the time of sale, & was of assist- 
ance in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry :-—~Held: B. entitled to com- 
wission.—GREER v. GODsON, [1921] 
2W. W. R. 209; 6058, C. R. 6533 56 
DD. L. 1k. 696.—CAN. 


1706 xvii. -J-—-PIitf.  en- 
deavoured to effect a sale of deft.‘s 
land to a co., of which H. was a director, 
& introduced H. to deft. The parties 
ailed to agree upon terms & the 
negotiations ended, & pltf. made no 
further effort to sell the land. Sub- 
sequently deft. through another agent 
sold the land to H., who purchased it 
on bebalf of another co. :—Held: pltf. 
wart uot entitled to commission.— 
NEVE v. LEESON, (1921] 1 W. W. R. 


U4 --~—CAN. 
.+~-After pltfs., 
































1706 xviii. 
with whom a house had been 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
io Induce the vendor to reduce the 
price. Theo vendor was unwilling to 
fix a figure agreable to the purchaser, 
& the latter then negotiated through 
other agents, with whom the house 
had also been Hteted, & finally bought 
it:—eld: pltfs. were entitled to 
commission.— Brook & ALLISON ¢. 
HENDRICKS (1922), 66 D. L. R. 825: 
15 Sask. L. KH. 4393 (192212 W. W. R. 
580.—CAN, 

1706 xix. -J—Deft. lsted 
& property with pltfs. with instructions 
to find w purchaser at the price of 
$5,000. A month later deft. listed the 
property with another broker at 








$4,750, the second broker having his 
offices across the hall from tfs.’ 
offices in the same building. Itfs. 


interested S. in the property & brought 
her to view it. Shortly after S. went 
to pitfs.’ offices with a view to pur- 
chasing, & when about to enter the 
offices saw a picture of the propert 

in the window acrosa the hall mark 

for sale at $4,750. She went into 


Baldry v. Vicary (1930), 
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1726. Add. Annotations :—Refd. Houlder Howard 


pitfs.’ offices, discussed the sale but 
went out without making the purchase, 
crossed the hall & purchased the 
property from the second broker at 
$4,750 :—Held: pltfs. were entitled 
to theircommission.—TURNER, MEAKIN 
Pk v. FIELD (1923), 33 B. C. R. 66.— 


17086 xx. 7--~ a ert Tar vw. La 
Dreow"e, {1927} 2 D. L. R. 480; (1927) 
1 WwW. Ww. R. 574 ? 38 B. CO. R. 97.—CAN. 

17086 xxi. ———, }-—Pltf. received 
written authority from deft. to enter 
into a contract with a purchaser for 
the sale of his farm & stock. The rate 
of remuneration was stated to be a 
certain percentage on the value of the 
land sold. Pitf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property 
but through the instrumentality of 
another agent. Pltf. claimed from 
deft. £171 19s. in respect of the land 
sold, & £65 in respect of the stock & 
implements. The jury found that the 
sale had resulted from the introduction 
of the purchaser from pe :—Held: 
pitf.’s right to commission depended 
on the terme of his authority, & this 
did not authorise any commission on 
the sale of the stock.—Rowr v. 
a ae [1921] N. Z L. R. 437.— 


to pay pltf. commission if a sale of 
deft.’s house to X., who was intro- 
duced by pltf., went through. Deft. 
also agreed to let pitf. know should he 
be prepared to sell his house for a 
smaller amount than he had men- 
tioned to pltf. Deft. subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, & 
@ salo was thereupon concluded :— 
Held: pitf. was ontitled to the com- 
mission agreed upon.—VAN DER WALT 
. pone {1920) C. P. D. 60.— 


1706 xxiii. ———.J-—A. agreed to 
give B. a commission in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
own motion & not as an agent of B. 
subsequently introduced D., & A. sold 
the premises to D. :-—Held : B. was 
not. entitled to commission.—GODDARD 
v. ARNOLD, [1922] T. P. D. 167.—S8. AF. 


1706 xxiv. ——— ———.]—-WALLACE v. 
WESTERMAN (B. C.), (1928) 3 D. L. R. 
939.—CAN. 

1706 xxv. ——— -————. }+—-K ORCHINSKI 
v. NATIONAL TRUST Co., MCDOUGALL v. 
NaTIONAL Trust Co. (Alta.), (1929) 1 
D. L. R. 268.—CAN. 

1706 xxvi. ———,.J— BELL-IRVING 
v MACAULAY Nicos, LTn., [1931] 
8. CO. R. 276; [1931] 1D. L. R. 381: 

2 D R. 32 42 














Tevg., {1930] e » > 
B. CO. R. 140.—CAN. 
1707 il. -}~In a dispute as to 





which of two real-estate agente was 
entitled to the commission on a sale :— 
Held: the one who first through his 
advertisement attracted & interviewed 
the purchaser & him to the 
owner was the efficient cause of the sale 
& entitled to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first showed it 
to him.—BvorreT v. WaLtteR & 
LAZARNIOR, [1920] 2 W. W. R. 404; 
eae L. R. 499 Py 30 Man. L. R. 437.—~ 


1707 iii. —— Loan broker.}~—The 
office of a ioan broker is to bring 
together the borrower & the lender 
who is willing to open negotiations on 
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v. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


@ reasonable basis, & when he has done 
that, he has done ali that is necessary 
for him to do & earn his co on.— 
VASAUJI MOOLJI v. KARSONDAS THIPAL 
(1927), I. L. R. 52 Bom. 627.-——IND. 


1716 vii. .J—A broker, employed 
by a house owner to find a purchaser 
for the house, is entitled to receive the 
remuneration agreed upon, when the 
sale Se aaial gouty in favour of a purchaser 
introduced by the broker, although the 
actual negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker.~— 
Roorpsr & Sons vw. DYBR MEAKER & 
Co. (1930), I. L. R. 62 All. 688.—IND. 


PART VUII. waa = SUB-SECT. 1.— 





t.i. S.P. SATCHIDINANDA DOTT vt. 
NRITYA NATH MITTER (1923), I. L. RB. 
50 Cale. 878.—IND. 


t ii. -]—Where a land agent is 
employed to scll or exchange the 
property of hia client, & commission 
is to be paid to him when he has 
** effocted ’’ a sale or exchange of such 
property, his right to commission 
accrues when he procures 4 valid 
contract for the sale or exchange of 
such ed igs omg al v2. WILSON, 
(1924] N. Z. L. R. 834.—N.Z. 


1722 i. Completion of entire con- 
fract.}-—-GREER v. GODSON (1018), 40 
D. L. RK, 218.—CAN. 


Gi. ---Pltf. found a pur- 
chaser for deft.’s land, the umount of 
comlnission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the salo :—//eld : pltf. was entitled 
to the commission.—DONER v. LOOSE, 

1920] 2 W. W. R. 388: 538 D. L. RR, 
a 9) D4 30 Man. L R, 350.---CAN. 

© ii. -—-—-.f -When an estate 
agent “is employed on the ordinary 
terms as to commission to tind a 
purchaser of Jand, & he introduces 
a purchaser with whom: the principal 
enters into a ,contract of sale, the 
agont is prima facie entitled to his 
comrission.~--MACARTHUR & MACLEOD 
Pry., Ltp. v. CARKY, [1931] V. L. R. 
269; Argus L. R. 261.—AUS. 


st, Commission payable on re- 
ceiwt of purchase-money—Payment by 
promissory notes.}-- An agreement pro- 
vided that commission wae“ to become 
due & payable when the purchase- 
money or any part thereof has been 
paid ’’:—Held: defts. having accepted 
promissory notes in lieu of a cash 
etary the promissory notes must 
ce treated as a cayl: payment su far as 
Itf. was concerned.-——Croass v. Woop 
1921), 64 D. L. R. 105; 500, L. RR. 
15.—-CAN. 
sa. —— Commission payable for ser- 
vices already rendered. hen it has 
been definitely agreed to pay an agent. 
comission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the pureneee rice, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
firat one.—CARMICHAEL ». BOWERS 
(1922), 67 D. L. R. 515.—-CAN. 


sb. ~~. ]}—Held ; plttf.’s claim was 
not affec by changes made in the 
ment between purchaser & defis. 

lf defts. saw fit to vary the terms o/ 
the agreement & accept property ir 
lieu of cash, that should not preven! 
pitf. from ob payment of hit 
commission, which he earned when hi 











ce 





1788. Add. Annotation :—-Consd. Bow's Emporium 
v. Brett (1927), 44 T. L. R. 194. 


1789. Citations :—For the existing citations sub- 


stitute as follows :— 


Sea as reported in 58 L. T. 96; 8 T. L. R. 


Annotations :—For ** Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 595,” read “ Refd. 
Barnett v. Isaacson (1888), 4 T. L. R. 595.” 


Add. Annotations :—As to (2) Consd. Price, 
141 L. T. 490. 


Davies v. Smith (1929), 


procured a binding agreement for the 
sale of the property.—CRAWFORD .. 
IMPERIAL TRUST CO. OF CaN. -» (1929) 4 

D.L. R. 913; 64 0. L. R, 433.—CAN. 


PART VIII. ga et SUB-SECT. 1.— 
- (a 

1729 ili. ——- Sale of remainder of 
land.J—Pitf. employed deft. to_ sell 
a house & portion of the block of land 
on which it stood. Deft. found a 
purchaser & a contract of sale was 
signed under which pitf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf, 
endeavoured to obtain from the pur- 
chascr a modification of the contract 
with rogard to the rights over the 
unsold portion, & deft. did con- 
siderable work in trying to induce the 
purchaser to vary the contract in this 
respect. ranged the negotiations teft. 
repentca)y u pitf to sell the whole 
of the Negotiations having 
failed tee “pebind the back of deft. 
sold the remainder of the land to the 
original purchaser & the whole was 
included iv a single transfer :—Held : 
deft. was not entitled to commisnion 
on the sale.-—McCANDREW v. GRA 
(1920), 20 S. R. N, S. W. 635. —AUS. 


PART VIII. Seer Ps SUB-SECT. 1.— 

sw. Transaclion similar — Further 
sale,J—A. in 1911 employed pltf. to 
sell a Crown lease, & an agreement wae 
entered into which provided that if 
Itf. sold the lease for £25,000 he was 
o receive £5.000. In 1914 through 
the instrumentality of pltf. the lease 
was transferred to 8. & on payment 
by 8. of £5,000, pitf. received £1,000 
as commission. In 1919 A. & S. sold 
the lease to T. for £14,000. Some 
years prior to this sale pltf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
waa employed for that purpose by A. 
& S., had brought about the sale to T. 
Pltf. claimed commission in respect 
of the sale to T. :—~Held: pltf. waa not 
entitled to commission.— EWDNEY v. 
MALaReON: [1923] S. A. & R. 105.— 


PART VIII. SECT. 8, SUB-SECT. 1.—D, 


sa. Agent to obtain money for eas 
naion d& modification of pro epee 
eld: the agent was enti 
recover commission. —~THOMAS vs ed 80 
{1927} 1 D. R. 693; 8 C. R. 314; 
varying, i998) 3 Di. R. 757.—CAN. 


oe Agent to procure loan to third 
n raised by third party. i 
eg ‘claimed @ commission of 1 
cent. from deft. on the ground that he 
latter had requested him to raise a 
loan of 227,500, eu ently increased 
to £35,000, not on behalf of deft. but 
on behalf of one F. ee was elo 
that deft. had sold a certain Rr BO bo be 
to F. forasum of £45,000, ae 00 nue 
ope ings b & the balance to be 
a bond over the property ; throug f 
tf.’s efforta the manager of 8 
surance co. was prepared to advance 
£27,500 to F. on a first intge. over the 
property & that thereafter a sum of 
36 ritilae was in fact advanced by ro 


insurance co. upon that 
together with certain adnitions! 


Vol. I1.—Agency. Cases 1738—1746. 
Generally, Refd. Keppel v. Wheeler, [1927] 
1K. B. 577. 


1740. Add. Annotation :—Refd. Howard Houlder 


v. Manx Isles S.S. Co., [1923] 1K. B. 110. 


securities. Deft. denied that he had 
made the contract all with pitt. 
& stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft. himself & not for ¥F., & further, 
that if F. paid off the whole amount 
of the je ase price in cash pltf. was 
not entitled yk any commission what- 
ever, & that F. had personally raised 
on his own behalf & loan of £35,000 
not on the security of the property 
alone but on additional securities 
belonging to him. At the trial plt?. 
applied for leave to amend his declara- 

tion so as to base his claim on a man- 
date to raise a loan of £27,000 only. 
The trial ct. refused to grant the 
amendment & held pltf. had carned 
commission on £35, 000, the sum 
actually advanced to K, ‘put as pitf. 
had declared himself satisfied with 
£275 awarded the latter amount. 
Deft. neve appealed :—Held : com- 
mission of 1 per cent. was promised 
pit EY deft. if the former was inetru- 
men in obtaining a loan of £27,500 
from the insurance co. to F.; ‘her, 
in view of application for amendment, 
which should have been granted, it 
was unnecessary to consider whether 
pltf. was entitled to commission on the 

whole sum advanced. &, as on the facts, 
it was clear that £27,:! £00 would have 
been advanced on the pro operty alone, 
the fact that £35,000 h been lent 
upon the property, together with 
additional security, did not dehbar pltf. 
from recovering commission on 
£27,500.—SAMMET v. Jacosns & Co., 
[1928] App. D. 353.—S, AF. 


so. Agent to scll— Third party entering 
into partnership with principal.}—A., 
an agent employed by P. to obtain a 
urchaser for a mill, introduced M. to 
. The sale did ‘not go through. 
ae eventually entered into a contract 
artnership to work the milJ, the 
pa ners being P., M. & C. :—Held: as 
he transaction resulting from the 
age ney Guneren substantially from that 
ich had been employed to 
procure, “he was not entitled to any 
remuneration SBE yaaa vw. EDLEY, 
{1920} O. P. D. 19.—S. A 


pi. sae claimed for 
commission on sale of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, & a letter 
from the co.’s managing director to 
pitfs. offered $35,000 commission 
should pltfs. make a sale at a certain 
named price, which price would net the 
co. such minimum price. <A sale was 
made Mt be other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for ag 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged :— - the sale 
was not a sale within the contract.— 
cla Sad NIMPKISH LAKE LOGGING Co., 
Ltrp., & GARLAND, [1919] 2 W. W. R. 
105.-——CAN. 








———-, }-~-E. requested S., a 
ltf., ‘to obtain = buyer for 





y i. 
servant of 


his property. E. told 8S. that he 
wanted &850 Piglet wou ay com- 
mission. 8, he would 
consider an we ge " replied he 
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1741. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 


1746. Add. Annotations ;—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bontall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


wanted £800 clear. S. introduced K. 
to E., but the price offered was too 
low, & after various negotiations no 
sale took place. Six months later KH. 
sold the property to K. for £600 :— 
Held: as the buyer offered less than 
£800, pitf. was not entitled to com- 
mission.—ROBINSON »v. EvrEs, [1917] 
S. A. L. R. 71.—AUS. 





y li. ——.J—Held: as the 
employment was » general one, the 
price mentioned being intended not 
asa hard & fast one, but as a basis 
of negotiations, pitf, was ontitled to 
the agreed commission on the price 
obtained.—-PRENTICR v. MERRICK, 
[1917] 3 W. W. R. 1060; 24 B.C. R. 
pat as D. L. R. 288.—CAN. 

»}~—An owner in Apr. 
listed "with: an agent certain land 
for sale at $35 an acre with a fixed 
cash payment, the price to Inelude the 
crop. In Nov., after the owner had 
taken off & sold the crop, the agent 
sold the land for $30 an acre on a 
smal] cash payment :—Held: in order 
to earn his commission the agent. had 
to obtain a purchaser for the land & 





crop at $35 per acre.—FITCHELL v. 
LAWTON, [1919] 3 W. W. R. 728; 49 
D. L. R. 185.—CAN. 





yiv. —— .J}—~Doft. sted his 
fare with pitfs. for sale at $38 an 
acre. Deft. sold the land at $37 an 
acre to one introduced by pltfs. :— 
Held: pitfs. were entitled to com- 
mission.—SMITH v. WRIGHT, pe 3 
W W. R. 1094; 49 D. L. R. 408; 
12 Sask. L. R. 491.—CAN 
yv. —_——, }—When a proprietor 
goes to an agent & requests him to find 
& purchaser, naming at the same time 
the sum which he is willing to ma 
that will constitute a renora)] empl ie 
ment, & should the oath ec he eventually 
sold to a purchaser introduced by the 
agent, the latter wil) be entitled to his 
commission, although the price paid 
Should be less than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
but it is given merely as the basis of 
future nogotiations, leaving the actual 
Sl to be settled in the course of those 
otiations. —PALMER v. HARVEY 
22), 65 D. L. R. 769; 15 Sask. L. R. 
152; 1 W. W. R. 931: se Ae pad 
55 D. L. R. 703; 14 Sask. . 19. 
ane 








vi. -—— .}—Where the con- 
ivact is that the agent is not to be paid 
a commission unless he prorcures @ pur- 
chaser at a specified figure, the fact 
that a sale is made by the owner at a 
lower price does not, entitle the agent 
ay popu en by way of quantum 

eruit.—-GRIFFITH v. FREDERICKSON, 

(1926) iD L. - 60; [1926]2 W. W. R. 
gee - Man. L. R. 54.—CAN. 

——- ~~, J-— WEAVER v. DIX 

son, vi1998) 4 D. L. R. 226; 620. L. R. 


hal! ——, J— v. GRAND 
[l 3111 D. L. R. 581; : 66 0. L . I. 245° 
—CAN. 

sd. ——~—— Third party taking land in a 


trade, }—Agents who had been promised 
@ commission should they obtain a 
purchaser for land at a certain price :— 


1751a. 


Held: not entitled to commission, as 
they only introduced a party who took 
the land 1n a trade & with whom the 
principal had previously discussed a 
trade.—BROWN ov. PATCHELL, [1919] 


1746a. Agent to sell property—Agent himself buy- 


ing property—With consent of principal.jJ— 
Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable.—HoOcKER 
v. WALLER (1924), 29 Com. Cas. 296. 


1746b. ——— At stated price—Sale at lower price— 


With consent of principal.|—-Pricr, Davies 


& Co. v. Smitru, No. 1780a, post. 


1751. Add. Annotation :—As to (2) Refd. Howard 


Houlder v. Manx Isles S.S. Co., [1923] 1 
K. B. 110. 

-.]—Pltfs., who were shipbrokers, nego- 
tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five vears, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at an 
time between the signing of the charter 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 
pltfs. a commission note in these terms: 
** We hereby agree to pay you... 5 per cent. 
brokerage on hire. . . . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 34 per 
cent....’’ The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £65,000. Pltfs. 


—HIGoGiIns 9, 
Ww 


1754 xx. 
able to 





MITCHELL, 1 

. W. R. 252; 67D. 
Man. L. R. 60.—CAN. 
.}-Deft. :—Held: li- 
Itf. for an agrecd commission 


Cases 1746a—1768. ENGLISH AND Empire Digest SUPPLEMENT, 


brought. an action against defts., claiming 
(inter alia) 34 per cent. commission on 
: £65,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same :—Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 34 per 
cent. was to become payable; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit.—HOWARD-HOULDER & PARTNERS, 
Lrp. v. MANX IsuEs S.S. Co., [1923] 1 K. B. 
110; 92 L. J. K. B. 238; 128 L. T. 347; 
88 T. L. R. 757; 66 Sol. Jo. 682; 16 Asp. 
M. L. C. 95; 28 Com. Cas. 15. 
Annotation :—Refd. Bentall, Horsley & Baldry v. Vicary 
(1030), 47 T. L. R. 99, 
1754. Add. Annotation :—Refd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 


1755. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1759. Add. Annotation :—Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490. 

1761. Add. Annotation :-- Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 

1768. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8.8. Co., (1923] 1 K. B. 110. 


1758 viii, ———.]—Deft. having a 
property for sale, wave an authorit 
to pitf. in the following terms: “ 
hereby authorise you to sell my 
property, for the price of £2,600 nett. 


rE, [1921] 
L. R. 288; 31 


3 OW. W. R. 701; 49 D. L. R. 158.— 
CAN. 

se. Agent to exchange—Ezrchange of 
other praperties.}—A real estate agent 
is entitled to his commission on an 
exchange of propertics where he 
brings the parties together & engages 
actively in negotiating the exchange, 
which eventually falls through owing 
to the objection of his principal to 
include certain stock & implementa 
in the transaction, the principal soon 
afterwards completing the exchange 
without the stock & implements but 
with the same purchaser for other 
property owned by him.—Dvunw »., 
CAN. 

sf. Agent to obtain signature of urife 
—QOblaining signature of husband.}— 
Defts. agreed with pltfs. that if the 
Jatter obtained Mrs. M. to sign a 
building contract for a house they 
would pay pltfs. the usual commission 
us on & sale of land. Pltfs. obtained 
the signature of the husband :—Held : 
as it was iminaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the hushand, pltfs. were entitled to 
the commission agreed to.—Smirn & 
SMITH v. Dincin & Hours, (1923) 
3D. L. R 68; 3 W. W. RR. 49.—CAN. 


PART VIII. gag des SUB-SECT. 1.— 
es a e 


1764 xix. ——— Principal altering 
date for giving pnseession.}~—An agent 
with whom land has been listed for 
sale has earned bis commission when 
he has introduced to the owner a 
puree who is ready, willing & able 

buy at the price & terms stated 
by the owner, though the sale does not 
o through by reason of the owner 
fosiating on a date for giving of por- 
session later than that at first stated. 


for a sale of land procured by pitf. & 
which was not carried out because of 
deft.’s refusa), without sufficient 
reason, to carry it out.—BALLS »v. 
McGREGOR (1922), 68 D. L. R. 718; 
32 Man. L R. 1963 (1922]2 W_W.R. 
1247; affg., 66 D. L. K. 696.—CAN. 

1754 xxi. -}+—Where a_ real- 
estate agent had found a purchaser 
who had accepted the sellor’s proposi- 
tion for the sale or exchange of his 
land, & the acceptance war made within 
the time limited by the seller, but the 
seller refused to complete the trans- 
action & alleged that the purchaser 
was not ready, willing or able to com- 
plete the transaction:—Held: the 
onus of proof was on the agent suing 
for commission.— REGINA BROKERAGE 
& INVESTMENT Co. v. KISTNER (1922), 
70 D. I, R, 7535 [1922] 3 W. W. R. 
657.—CAN. 





ihe gy eee a, ile iene ae 
rantage of principal, rea) estate 
dealer, who acted for a foreigner with 
an imperfect. knowledge of English, 
took an undue advantage of his princi- 
al in representing au improvident 
ransaction to be a very derirable one, 
which he should enter into in substitu- 
tion for an excha which had fallen 
through. The principal having re- 
pudiated the second transaction, the ct. 
refused to allow the agent the com- 
mission he would have obtained there- 
under had it been completed, but 
allowed him commission on a guantum 
meruit based on the amount of com- 
mission contemplated by the firat 
transaction. — BoRNS v. MINCTIAU 
(Alta.), [1926] 3 W. W. R. 791.—OAN. 
1754 xxiii. ——.}—TURNER MEAKIN 
Co. v. CaLEDONIA & BRITISH 
COLUMBIA MORTGAGE Co., LTn., {1927} 
2 D. L. R. 895 . 38 B. C. R. 1038.—OCAN., 
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ANY amount over & above this figure 
to be paid to you as commission on the 
sale.” Pitf. found a purchaser who 
entered into a contract to purchase for 
£2,750. The bargain went off, how- 
ever, owing to the purcharer’s insistence 
on the removal of some restrictive 
covenants, which deft. was unablo to 
effect :—Held:; pltf. having found a 
purchaser, & having brought about 
a contract for sale at a price of £2,750, 
was entitled to the sum of £150 by way 
of commission, & the subsequent 
failure of the transaction, through no 
default. on his prt. did not deprive 
him of his right to recover that amount 
from deft.—Pracock v. TARLETON 
(1928), 28 S. R. N. 8S. W. 561; 45 
N.S. W. W. N. 164.—-AUS. 


sk. Principal refusing to comnete with 
other buyers.}-—Pltfs. engaged deft. to 
ee lainbs In a large specified area. 

e was to receive a commission on al) 
lambs bought by him, the price to be 
the highest. market price at the time of 
delivery. Deft. proceeded to can- 
vasnr farmers & secure options on the 
lambs they had for sale. When the 
time for taking the delivery wae at 
hand pitfs, advanced deft. $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft. was unable to procure the lambs 
which he had agreed for:—Held: 
pitfs. had defaulted & were estopped 
from saying that deft. did not complete 


his contract.—NkEW ENGLAND DRESSED 
Mrar & Woo. Co. SA BAe 


Brotnuerrs, [1923] 1 D. 
CAN. 

17631. Princtpal declining to aecent 
loan.}—~Where an agent performed hie 
part in obtaining a loan, & was in va 
way responsible for the non-payment 


1767. Add. Annotation :—Consd. James vy. Smith, 


[1931] 2 K. B. 317, n. 


1768a. Principal selling ship to charterers—During 
currency of charter.|-—Shipbrokers employed 
to effect a charter of a steamship procured a 
charter for cighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 24 per cent. on the hire paid & earned 
under the charterparty & on an 
In an action by 
to recover commission for the remainder of 
the charter period :—Held: it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed.—FRENCH (I..) 


tion thereof. 


of the money under the loan :—Held: 
he was entitled to his commission.— 
WHITESIDE v. WALLACE SHIPYARDS, 


LTD (1919), 27 B. OC. R. 40; 
Oo. L. R 434.—CAN. 
1766 v. -—Smriu v. UPPER 





CANADA COLLEGE (1920), 48 O. L. R. 
120; 54 D. L. R. 548; 18 O. WL.N. 
370.—CAN. 

1766 vi. J—Pitf., a shi & 
general broker, sold to N. a ship on 
deft.’s behalf. The purchase price was 
£140,000 payable by N. to deft. in 
instalments, & deft. agreed to pay 
pitf. £20,000 of the purchase price 
when he received the second instalment. 
Bofore that instalment was paid N., 
with deft.’s consent, cancelled the 
contract :—JTeld > upon the cancella- 
tion of the contract of sale, pitf.’s right 
under his special contract with deft. 
was determined & his claim for com- 
mission failed.-GOWAN v. BOWERN, 
[1924] App. bd. 550.—S. AF. 

sl. Principal not negotiating in good 
faith.)}—Where under an agreement 
to pay an agent commission on a sale 
of real estate, the agent is to be entitled 
to the commission only when the 
principa) concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate tn good faith with the 
purchaser proposed & to demand only 
such terms as, considering all the 
circumstances, might be conceivahly 
demanded in perfect good faith. 
Where the principal does not negotiate 
in good faith & the sale is thereby 
prevented, the agent is entitled to 
dainages.—McINTYRE & Co. v. Law, 
[1918] 2 W. W. R. 359; 13 Alta. 
L. R. 273; 40 D. L. R. 231.—CAN. 


sm. Principal selling ship to charterers 
—Commission payable under charter. }—~ 
Pitfa. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
& paid. Subsequently the owners & 
the chartcrers entered into a contract 
of sale, which oontained a clause can- 
celling the charter & so cancelling the 
clause therein pres for the com- 
mission :—Held: pltfs. were entitled 
to the amount of commission which 
would have been payable if the charter- 
party had not been cancelled, but, 
especially having regard to the fact 
that the action was brought beforc 
the period of hiring under the charter- 

arty had expired, subject to a fair 

eduction in view of the risk of the hire 
ceasing apart from any voluntary 
action by the owners.—-ROXBURGH v. 
CROSBY & Co., [1918] V. L. R. 118.— 
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bi. ~——,}-—-Hela: the agent was not 


antitled to commisaion.—FLANAGAN 2, 


Vol. L—Agency. Cases 1767—17'75. 


& Co. v. LEESTON SHIPPING Co., [1922] A. C. 


451; 91L. J. K. B. 655; 127 L. T. 169; 38 


continua- 
he brokers 


CHAPMAN, (1926] 1D. L. R. 159; 58 
O. L. R. $4.—CAN. 


ei. ——.}—Deft, who was autho- 
rised to procure a purchaser & accept 
a deposit & retain from-the deposit his 
commission for procu & purchaser 
then ready & bg apparently 
able to fulfil his obligations to the 
extent at least of making the down 
payment, prooured a purchaser, who 
made the agent a deposit of $250. & 
the vendor entered into a written 
memorandum to sell to him. The 
principals afterwards by arrangements 
between themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfcit the $250 :—/Teld: 
deft. was entitled to retain the $250. 
but was not entitled to anything 
further.—DE WoLF v. DmLMASE 
1922), 65 D. L. R. 423; 17 Alta. 

- 441; (1922]1 W. W. R. 1129.— 


6 ii. .}--A broker, commissioned 
to obtain a purchaser for a piece of 
Jand, found a purchaser, who failed to 
complete the sale within a fixed period 
owiug to his inability to pay ready 
money. The principal entered into a 
new arrangement direct with the 
purchaser, & such new arrangement 
was subsequently rescinded by the 
principal :—Held: the broker was not 
entitled to commission.—Fovucan & 
Co. v. MUDALIAR (1923), I. L. 1. 2 Ran. 
45.—IND. 

e iif. --—-M. placed a property 
in the hands of G., a commission agent, 
for sale or exchange. G. obtained a 
person who was willing to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
owned by him. There was a restrictive 
covenant i ad one of the latter pro- 
perties which the other party was 
unable to remove when called upon to 
do so by M. As a result thereof the 
contract was mutually rescinded :— 
Ield: although the purchaser was 
willing. he was not able to pay the con- 
tract price, & therefore that G. was not 
entitled to recover commission from 
M.—GILForD v. McLRan (1929), 29 
8.R.N.S. W. 336; 46N.S. W. W.N. 
182.—AUS. 

d to 


f i. -}+-W., having 

sell shares to a co., entered into a 
contract to pay C. a commission for 
services in effecting the sale. The 
purchase price of the shares was to be 
paid by instalments & the commis- 
sion was to be paid out of the respective 
instalments. The contract provided 
that if the payments. were not made 
by the rasers W. would be under 
no liability to pay the commiasion. 
The initial payment was made & the 
comminrsion thereon paid to C. When 
the next payment fell due the pur- 
chasers defaulted & shortly after the 
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T. L. R. 459; 15 Asp. M. lu. C. 544; 27 Com. 
Cas. 257, H. I. 

Annotations :—Folld. Howard Houlder v. Manx Isles 8.8. Co., 
{1923} 1 K. B. 110. 
Vicary (1930), 47 T. L. R. 99. 

1769. Add. Annotation :—Refd. Bentall, Horsley 

& Baldry v. Vicary (1930), 47 T. L. R. 99. 


1770. Add. Annotation :—Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 


1771. Add. Annotations :—Refd. Howard Houlder 
”. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1775. Add. Annotations :--Consd. James v. Smith, 
[1931] 2 K. B. 
Houlder v. Manx Isles S.S. Co., [1923] 1 K. B. 


Refd. Bentall, Horsley & Baldry v. 


317,n. Refd. OWoward 


co. was placed in Hquidation. The 
liquidator offered the assets for sale 
& accepted the tender of W. & H. 
The successful tenderers received all 
the assets of the estate including tba 
stock sold by C. There was no evi- 
dence that the assets had a cash value 
equivalent to the amount of the 
unpaid poreuese price of the shares :— 
Held: - had not received payment 
for the shares, & the commission was 
not earned.—-CrcIL v. WETTLAUFER, 
(1923) Sc. R. 69: 1D. L. R. 352; 
affa. 20 O. W. N. 260.—CAN. 


li, ——.}+— PROGRESSIVE AGENCY v. 
BENNETT, [1928] N. Z. L. R. 100.—N.Z. 


sn. Third party AY ieee dled contract.) 
—Where a contract for scale was entcred 
into between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchase- 
money, & subsequently repudiated the 
contract :—Held: the agent who 
negotiated the contract was entitled 
to commission on the sale.—-BOND v. 
Dawson, {1923} St. R. Qd. 63.—AUS. 

sp. .}—Where ao purchaser repu- 
diated the agreement of salc, the vendor 
acquiescing :—J/eld: pltfs. as agents 
were not entitled to commission.— 
MoTor FARMING & DEVELOPMENT 
Co. & Davimpson v. SxwITH, [1923] 2 





DL. R. 1178; 1 W. W. R. 1409.— 
CAN. 
st. .-—-Pitf. employed deft. to 





find a purchaser for certain land, & 
agreed to pay him commission if he suc- 
ceeded. Deft. found persons wiiling to 
take an option, & he prepared on option 
agreement which was entered into by 
the partics. The purchase price was 
$3,000, & the cash payment. was 
$300 which was to be forfeited if the 
purchasers fajled to go further in 
the purchase, They paid this $300 to 
deft., who paid aes $150, rotaining 
the balance, $150. as his commission 
on the whole purchase price. The 
purchasers refused to carry out the 
urchase :—Held: pltf. was entitled 
fo the $150 retained by deft. as com- 
mission.—CARLSON wv. THOMPSON, 
[1923] 3 W. W. R. 869.—CAN. 

sa. .]— Pitf. entered into the 
following sale agreement with deft. :— 
*¢]T hereby authorise you to negotiate 
@ sale, agree 10 pay you com- 
inission provided you sell or furnish 
mo either directly or indirectly with 
the name of a party to whom I may sell. 
Commission to be due & payable when 
sale Is made.’”’ Deft. found a pur- 
chaser, entered into an agreement of 
sale with him, & a deposit of $200 
was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the sale 
was never completed :—Held; the 
sale never having been completed, 
deft. was not entitled to any com- 
mission.—LFEAMAN vw. LAWTON (1923), 
51 N. B. R. 110.—CAN. 
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prevent sale of la 


ib 
er 
sale of land paid his principal $200, Other, & with 
one the une pal to believe it wae a contract. Su 
paid as a deposit on behalf of P., 
whereas it was really paid to hold the ™pPloyed by 
land until a definite purchaser could be im which it was hoped 


PaTTERSO 
83 W. W. R. 422.-—-CAN. 


110; Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. BR. 99. 


1776. Add. Annotation :-—Consd. James v. Smith. 


[1931] 2 K. B. 817, n. 


1776a. ‘Private treaty ’’ sale.|—-Where an 


estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
‘“* private treaty,’’ his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed.— 
KNIGHT, FRANK & RUTLEY v. GORDON (1923), 
39 T. L. R. 399 


1776b. -——.]—- JAMES v. SmiITH (1921), [1931] 2 


K. B. 317, n.; 100 L. J. K. B. 585, n.3; 145 
L. T. 457, n., C. A. 


Annotation :—Consd. Martin v. Perry & Daw (1931), 47 
T. L. R. 377. 


1776c. 


Onus of proof.]—Pltf. put his business 
in the hands of defts., estate agents, to find 
@ purchaser, commission being payable ‘‘ on 
a sale being effected.’’ Defts. found a pur- 
chaser R., who paid a deposit to defts. as 
agents for pltf., & entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission :—Held: defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing & able 
to complete ; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, & were 
consequently not entitled to comtission.— 
MARTIN v. Perry & Daw, [1931] 2 K. B. 
310; 100 L. J. K. B. 582; 145 L. T. 455; 
47 T. L. R. 377; 75 Sol. Jo. 259. 





1780a. ~.]|—Pitis. D. & Co., who were partner- 


ship agents, claimed to recover from deft. 
the sum of £92 10s., being the balance of 
commission on the sale of deft.’s business 
premises at T., effected by pltfs. Deft. had 
advertised the property for sale, & pltfs. 
had sent him a “ particular form ’’ which was 
in blank, except the words: ‘I hereby 
instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
5 per cent. on the total price paid by the 


Cases 1'775—1788. ENGLISH AND Empire Dicest SUPPLEMENT. 


purchaser & appoint you agents,’’ which, as 
Itfs. alleged, they had inserted on the form 
efore sending it to deft. On July 8, 1928, 
deft, filled in the form & returned it to pltés., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. & Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with plitis. & 
sent their representative, P., to them, & 
pe introduced P. to deft. Deft. alleged 
t P. had been introduced to him as a 
urchaser, but pltfs. contended that he bad 
een introdu to deft. as another agent 
who would be likely to find a purchaser. 
Ultimately P. found a  arvbage pri in one T., 
who agreed to pay £4,000 for deft.’s property. 
In the ‘‘ particulars form ”’ deft. had stated : 
‘‘Lowest price for goodwill, fixtures, & 
fittings, £4,500,’ but he aan 6 accepted 
£4,000. Meanwhile pltfs. & G. Co. had 
agreed to share the commission. Deft. 
subsequently paid commission amounting to 
£107 10s. to G. & Co. As this amount was 
£92 10s short of £200, the 5 per cent. com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft. contended 
(inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent. commission were 
in the particulars form of July 8, 1928, when 
deft. signed it, (b) that the property was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs. :—Held: (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft. in the particulars 
form; (2) the jury’s findings that the words 
about 5 per cent. commissions were in the 
document when deft. signed it, the property 
was sold ietie the instrumentality of the 
pitfs., & that G. & Co. were acting as sub- 
agents for pltfs., could not be interfered with ; 
& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed.—Price, Davigs & Co. v. Suir 
(1929), 141 L. T. 490; 45 T. L. R. 542; 73 
Sol. Jo. 401, OC. A. 


1782. Add. Annotation :—Generally, Refd. Bentall, 


aoe & Baldry v. Vicary (1930), 47 


® 


1788. Add. Annotation :—Refd. Howard Houlder 


v. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 


mtaston on work done.}—Pitt., who waa piltf. a certain sum ‘“ representing 
employed by deft. to sell a station commission due to” pltf. “‘on these 


. ot roperty & to find a lease for another, transactions.’’ The sale & leas 
ab. Agent himself paying depositt—-To Pad a not ing 


until definite pur- 
secured.}—Where an agent for 


red :—Held: the agent waa not he purchase & 


who was ready 

to purchase the one & to lease the to recover the sum mentioned in the 
him deft. entered into agreement, the trial judge found that 

uently the con- when the t 
brough, pitf. was pitf. had a right to recover a reasonable 
. to raise money for sum for commiaaion in respect of the 
sou ene work he had then done, 
y A. 


tract having fallen 
deft 


were never completed. In an action 


ment was entered into 


contract. did not deprive him of that 


entitled to any commission.—CrurrR C#tTied through, & a written agree- right:—Held; pltf. was entitled to 


Nv. BRAYBROOK, [1919] Ment was entered into between pitf. recover a sum made up of 1 per cent. 


Galt aly cial demaaist Siesta ae 8,00 rH 
© com on ear’ = . 
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23 O. Li. R. 589.—A USB. 


Bentall, Horsley & Baldry v. Vicary (1980), 


47 T. L. R. 99. 


1785. Add. Annotation :—Apprvd. & Aplid. French 
v. Leeston Shipping Co., [1922] 1 A. C. 


451. 


1786. Add. Citation :—28 Com. Cas. 121. 


Add. Annotation :—Consd. Affréteurs Réunis 
Soc. Anon. v. Leopold Walford (London), 


[1919] A. C. 801. 


1786a. ——— No hire earned—Special clause in 
charterparty.|—A clause in a time charter- 
party provided that ‘a commission of 3 per 
cent. on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
No hire was in fact earned 
under the charterparty :—Held: 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 


or not lost.” 


1784 iv. ———.}—Deft. placed a pro- 
perty in the hands of pitf., a commission 
‘agent, for sale upon prescribed con- 
tions. Plitf. found <A., who was 
ready & willing to PY A piaperca upon all 
the prescribed conditions except two, 
to waton A all BE algal jee he 
expresse ® unwillingness to agree. 
Deft. thinking that A. had d to 
all the preacribed conditions, su bmitted 
to A.’s solr. a cofttract of sale contain- 
all the prescribed conditions. A, 
refused to sign the contract unless the 
two prescribed conditions were struck 
out :—Z/eld: pltf. was not entitled to 
any commission or other remuneration 
rom deft.—TYNaN v. A’BRCKRETT, 
[1923] Vv. L. R. 412.—AUS, 


1784 v. ———.}—In the absence of an 
exclusive listing, or of a special arrange- 
ment that he is to be remunerated if 
he does not find a purchaser, the agent 
is not entitled to anything if he does 
not find the purchaser. REENWOOD 
& GREENWOOD v. WELFORD (1922), 
70 D.C. R. 107; (1922) 3 W. W. R. 
388.—CAN., 


sco. Ayent abandoning negotiations. }— 
Held: not entitled to commission.— 
HALES v. THOMSON (Man.), [1927] 3 
omen affd., 11928} 1JW. W. R. 
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1787 iil. ———-.}~—-A claim upon a 
quantum merutt for services as t 
in respect of certain properties dis- 
allowed on the und that it was not 
the understand of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon a quantum meruit, in 
order to rely upon the acceptance by 
deft. of something pitf. has done he 
must have done it in circumstances 
which led deft. to know that tf he 
accepted what had been done it was 
on the terms he must pay for it.— 
WEEDEN v. TURNER (1922), 68 D. L. R. 
748 ; [1922] 3 W. W. R. 628.—CAN. 


17891. No right where express con- 
oe enere a oontract of agenc 
stipulates the circumstances in whic 
the agent will be entitled to a com: 
migsion, compensation by way of 
quantum merutt will not be allowed in 
circumstances where no commission 
can be claimed; so to allow it would 
be to denlare a contract existing be- 
tween the parties different from the 
one they have made themselves.— 
Law & MACLEAN v. SAWYER Massey 
L. R. 126: 88 D. L. R. 333.—OAN, 

1789 ii. ——-- Claim based on sage.} 
—Where an t's claim was base 


on a usage :—~Held: a special contract | 


Vol. L—Agency. 


inasmuch as 


Cases 1783—1788. 


it was inconsistent with the 


terms of the clause.—AFFRETEURS RSUNIS 


Socitrk ANONYME v. 
(LonDON), Lrp., [1919] A. C. 801; 88 L. J. 
K. B. 861 ; 
14 Asp. M. L. O. 451; 24 Com. Cas. 268, 
Hi. L.; affg. 8.0. sub nom. LEOPOLD WALFORD 
(LONDON) v. ArEntreurs Ronis SocrérTst 
ANONYME, [1918] 2 K. B. 498, C. A. 


LEOPOLD WALFORD 
121 L. T. 8938; 85 T. L. R. 542 ; 


4s to (1) Consd. French v. Leeston Shipping 


(1) the 





1791a. 
LTD. v. 


arose between the parties, & a quantum 
meruil was excluded.—SaMSsON  v. 
McKay, [1923] N. Z. L. R. 40.—N.Z. 

1789 iii, .}-ELLIOTT vo. War- 
Boon {1925} 4 D. L. R. 1070.— 


_ ‘ ve Laer bbdpaee hig 
signe y deft. agree pay ; 
$200 upon tho ‘‘ due completion of the 
exchange.”’ An agreement for an 
exchange was obtained by pltf., but 
there was no ‘‘ due completion of the 
exchange ’’:—Held: as the special 

ment made the commission pay- 
abic upon an event which did not 
happen, no recovery as upon a quantum 
meruit could had, — PRICE 1. 
HABERMAN, {1931} 4 D. L. R. 251; 
QO. I. 421,--CAN. 

1793 ii, ———.}—Deft. employed pitf. 
as agent to sell land & equipment of 
cattle, horses, implements, etc., 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Plitf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payments at $60 an acre, & signed an 
agreement prepared by pltt., which was 
crude & Dene but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.’s 
solr., which because of certain onerous 
additions therein for the protection 
of deft. the purchaser refused to sign, 
& the transaction was broken off :— 

eld: there was in effect a sale of 
which plitf. was the causa causans, & 
he was entitled to payment for hts 
services, on a quantum meruii basis.— 
BANNERMANN o. BRADLEY, [1919] 3 
W.W.R 952.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.—F. 


wi, ———.}—Where an agreement as 
to commission is that the agent is to 
receive all over & above a certain 
figure, but nothing is said as to when 
the commission to be paid, the 
agent is not. entitled to com- 
mission until the vendor has received 
in full the amount stipulated, & a 
romise made by the principal after 
he sale to pay the commission at once 
does not render liable to make 
immediate Mer ent.—CLAVELLE vv. 
RvussELL, ([1918] 1 W. W. R. 900; 
ou L. R. 61; 11 Sask. L. R. 111.— 


w fi, -——— ee pare 
commission obtained by agent by mis- 
representation as to nature of origins) 
-—Held: the principal was not boun 
by such nt.—-TAYLOR v. SMITH, 
(1976) V.“L. R. 100; 47 A. L. T. 122; 
affa., {1926} V. L. R. 271.—AUS. 
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Annotation -— 
Co. (1921), 37 T. L. R. 453. 


1790. Add. Annotations :—Consd. James v. Smith, 
[19381] 2 K. B. 317,n. 
Houlder v. Manx Isles 8.S. Co., [1923] 1 
K. B. 110; 
Vicary (1930), 47 T. L. R. 99. 


-—Howarp HovuLper & PARTNERS, 
ANX IsLEs 8.8. Co., No. 1751a, ante. 


1798. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles 8.S. Oo., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. BR. 99. 


Refd. Howard 


Bental, Horsley & Baldry v. 


sd. Oommission payatis out of pur- 
chase-money — Total nurchase-money 
patd into bank—— Disclaimer by seller o 
interest in sum agreed to be paid to agent. 
—~An agent for the sale of goods was 
authorised to ask a price which would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the seller, & the lattor dis- 
claimed any interest in the amount 
which he had agreed to let the agent 
have. Tho buyer then claimed that 
amount as his:—~Held: the money 
belonged to the agent.—DEVALL ». 
GORMAN, CLANCEY & GRINDLEY, LTD., 
See 3 W. W. R. 221; 42 D. L. R. 





80. No purchase-money paid.] 
~——Where a principal incurred no con- 
tractual-obligation to pay commission 
except out of the purchase-moneoy 
as received, & no part of the purchasc- 
money had been recoived :—Held : 
the principal was not liable.—THORN- 
DYKK-TRENHOLME REALTY Co. v. 
LYALL SHIPBUILDING Co., [1921] 3 
CAN R. 333; 59 D. L. R. 490.— 


sf. ——— Purchase-money payable in 
instalmente— Failure to keep up instal- 
menis.] — An ement between ven- 
dors of land their agents stated 
that, whereas the agents had procured 
purchasers for certain parcels of the 
vendor’s land, the vendor agrees to pay 
the agents a commission of a specified 
amount & interest in instalments, said 
instalments of principal & interest to 
be made out of, & to be a certain per- 
centage of, the moneys to he collected 
annually from the purchasers. No 
rovision was made as to what was 
to happen if the purchasers should 
default in their payments before the 
nts had received the full amount 
of their commission. This contingency 
occurred, 0 to the fact that the 
purchasers, who abandoned their 
contract, were financially worthless :-— 
Held: in the absence of a provision 
providing for said contingency, the 
agents were entitled to recover the full 
commission agreed upon.—WESTERN 
COLONIZERS, LTD. v. BurRsaw, [1931] 
2D. L. R. 379; 25 8 LL. R. 243 
1 W. W. R. 188.—CAN. 
sg. -}—-Deft. gave a 
wetten listing to pltf., a real-estate 
agent, for the sale of his farm at u 
certain price, the terms to be a certain 
cash payment & the balance on half- 
crop yments. The commission was 


Srteeereeman, == aaa 


atated to be “five per cent. on all 
sales.”? Piltf. being unable to find a 
pure to make the cash 


haser willing 
payment, then introduced a father & 
son to whom deft. agreed to sell the 


Cases 1813—1818b. 


1818. Add. Annotation :—Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

Contract of sole agency—Pro- 
perty to be left in agent’s hands for specified 
period.|--CHAMBERLAIN & WILLOWS v. ROSE 
(1924), cited 47 T. L. R. at p. 101, D. C. 

Annotation :—Consd. Rentall, Horsley & Baldry v. Vicary 





(1930), 47 T. L, KR. 99. 
1813b. 


not know. 


farm for a certain price to be paid by 
yearly puyments of principal & 
interest “ out of a half-share of the 
crop.”? Deft. then agreed in writing 
to pay the plaintiff a commission of a 
certain amount payable partly in cash 
within two wecks, ‘the balance by 
aying 25 per cent. of all money paid 
yy said purchaser on principal as soon 
us the samo aro received.”’ Deft. 
made the cash payment to pltf., & 
also otber payments which amounted 


to 25 per cent. of all he ever received | 


from the purchasers on _ principal. 
The purchasers being unable to meet 
their obligations, deft. took proceedings 
against them & the land reverted to 
him, nothing having been paid by the 
purchasers on the principal within the 
preceding three years. Pltf. then 
sued for the balance due him on the 
basis of a 5 per cent. commission :— 
Held: the meaning of the second 
agreement was that it was a condition 
precedent to deft.’s Jiability to pay 
any conunission, over & above the cash 
payment, that instalments of capital 
should first be paid by the purchasers. 


—LEVENICK v1 TCRNBULEL, [1932] 1 
W. W. f. 74; 1 ~+D. I. R. 620; 40 
Man. L. R. 134.—CAN. 

sh, ——.]—- PRECISION Macy. & 


FDRY., LTD. v. INDUSTRIAL SECURITIES, 
nee (Alta.), {1929] 4 D. L. R. 241.— 


sj. Commission payable out of profil 
on resale—Resalc at large nominal 
profi—No part of purchase-money 
paid.}—B. & C. through pltf. pur- 
chased certain land, agreeing to pay 
pits. a commission of $1 per acre, 
which was to be paid, however, only 
out of a pert on @ resale. B. & C. 
assumed to make a rale at a purchase 
price showing au large nominal profit, 
which purchase price was to be paid by 
crop payments. The purchasers had 
three crop failures poe nothing on 
account of principal, terest or taxes, 
& finally abandoned tho agreement of 
purchase & went out of possession of 
the land:—Held: the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission.—HaAnNtTon o. 
ROYAL Trust Co. (1923) 3 D. L. BR. 
809; 2 W. W. R. 1046.—CAN. 


sk. Commission payable out of spect- 
fled instalment—Inatalment not paid. }— 
Where it was an express stipulation 
of a contract as to commission that the 
balance of comtnission due was to be 
paid out of u specified instalment of the 
purchase price payable on a specified 
date:—Held: the instalment not 
hav been paid by the purchaser, 
who had abandoned the land, no 
commission was payable.—BiLoprav 
vy. MoLH#AN, [1924] 3 D. I. R. 410; 2 


-.+—Deft., the owner of 
property, appointed pltfs., who were estate 
agents, his ‘“ sole agents for the sale of the 
property ”’ for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 5 per 
cent. on the purchase price. 
period of the agency deft. 
personally & quite apart from 
purchaser who had never 
munication with pltfs. & whom pltfs. did 
The result of the negotiations was 
that the property was sold to this purchaser. 


During the 
negotiated 
ltfs. with a 
any com- 


Goring Brick 


sm. Sale of land on crop payment 
plan —- Commission payable out of 
vendor’s share of crop—Provision for 
cesser of right to commission on termina- 
tion of agreement.}— LESLIE v. GRAHAM, 
1192933 D. L. R. 712; 2 W. W. R. 65; 
23 S. L. R. 605.—CAN. 2 

sn. Agent working under commission & 
drawing account arrangement.j}\—Semble : 
unless an agreement between the parties 
provides otherwise, where an agent is 
working on a commission basis & his 
omployer allows him a drawing account 
against his commissions, the employer 
cannot, after the relationship is 
terminated, collect from the agent 
anything beyond the commissions he 
has earned.—ROBOTHAM v0. DOMINION 
Motor Co. & KICKLEY, [1931] 1 
W. W. R. 373.—CAN. 


PART VIIL. SECT. 3, SUB-SECT. 1.—G. 


1808 ix. Option to purchase. }— 
A. held an option for the sale of land, 
his remuneration to be the excess of 
the price obtained over $29,000. 
After the option had lapsed he intro- 
dvecd to the owner a purehbaser of 
the land at $35,000 :—Held: A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
merut!.—ACKLES v. BRATTY (1919), 
598.C. RR. 640; 52 D. L. R. 691.—CAN. 


PART VIII. SECT. 38, SUB-SECT. 1.—K. 


See ; agent has no 
right to remuneration unless he suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case may be, on the 
appointed terms, for the property 
i in his hands for the purpose of 

eing aold or let. The contract is 
revocable at the will of the principal 
at any time before the agent has 
actually procured a person ready to 
take or to purchase on the terms 
arranged.—-SMITH (JUDGE) wv. REN- 
FREY, [1920] 22 W. A. L. R. 61.—AUS. 


lili. —~—- ———. }}~Wherea real estate 
agent receives an exclusive listing of 
land it may be revoked by the sale of 
the propert vt eas owner, in which 
care the real estate agent will only be 
entitled to rece ver on a quantum merutt. 
—GREENWOOD & GREENWOOD v. WEL- 
FORD (1922), 70 D. L. R. 1073; [1922] 
3 W. W. R. 388.—CAN. 

m i, —— Principal’s implied right to 
sell himself.}—Where the owner of pro- 

erty puts it in the hands of an agent 
or sale upon commission, there is, in 
default of atipulations to the contr 
in the contract of agency, a right in the 
owner to deal with his property, with- 
out lability to the agent, so long as the 
agent’s mandate is not per cence 
Donowa v. WEBSTER (1929), 29 8. R. 
Dee 318; 46N. 8. W. W, N. 124. 





m fi, ——- ——~.}--An agency agree- 
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ENGLISH AND Emprre Diaest SUPPLEMENT. 


Pltfs. thereupon claimed from deft. damages 
for breach of contract on the ground that, 
in selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission :—Held : 
entitled to dam 
no express prohibition against a sale by deft. 
himself, & the implication of such a pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, not could they 
recover on a quantum meruit.—BENTALL, 
HoRsSLEY & BALDRY v. VIcCARY, [1981] 1 
K. B. 253 ; 
365; 47 T. L. R. 99; 74 Sol. Jo. 862. 


Annotation :—Generally, Refd 
Co. (1931 


(1) pltfs. ‘were not 
es, as the contract contained 


100 L. J. K. B. 201; 144 L. T. 


. Lamb (W. T.) & Sons vt. 
), 48 T. L. R. 160. 


ment for the sale of a farm contained 
the follo clause: ‘‘ Your agency 
to hold until one month after bein 
notified in writing by me that it shall 
cease, but for not Jess than a year 
from date. If a sale is made through 
any person during your acting as such 
agent, you are to be paid the aforosaid 
commission.’? Two years elapsed but 
no purchaser was found. Without 
giving any notice to terminate the 
agreement, deft. then sold the farm, 
without the intervention of any other 
agent or person :—Held: as the sale 
was not made “ through any person "’ 

itf. was not entitled to commission.— 

ARKLEY tv. Busy, (1929) 3 D. L. lh. 
360; 63 0. L. ht. 678.—CAN. 


ni, -}~-Pitf., by writing signed 
by deft. on Sept. 16, 1919, was autbo- 
rised ‘*‘ from this date until withdrawn 
by me in, writing,’ to offer for sale 
land for $7,500, & deft. thereby agreed 
to pay pitf. a commission ** on this 
or the selling price, should you effect 
a sale.’’ Later on the same day, deft. 
himself sold the property to M. for 
$7,000. On Sept. 18, pitf. obtained a 
written offer under seal from Bb. to 
buy the property for 87,500 cash, & 
the offer was accom panicd by a cheque 
for $1,000; the offer cheque 
reached deft. on Scpt. 19. No notice 
in writing of the salc to M. was given 
to gs until Sept. 20, when deft. 
wrote advising pitf. of that sale & 
returning the B. offer & oheque :— 
Weld: pitf. was entitled to recover the 
agreed payment for his services.-— 
GORMAN v. YounO (1921), 64 D. L. R. 
51; 49 O. L. R. 162.—CAN. 


sp. ae SOE epenled by person 

ecting appointment aa agent.}—A co. 
which expected to be appointed agents 
for the Govt. of Western Australa, 

eed to employ W. as sub-agent. 
The co. failed to secure the appoint- 
ment & terminated W.’s employment : 
—Held: the co. warranted that the 
would be appolated govt. agents, 
they were Hable to W.—OckKERBY & 
Co., LTD. v. WATSON (1918), 258C. L. R. 
431.—AUS. 





PART VIII. SECT. na SUB-SECT. 1.— 
o (@). 


1818 i. Insurance _agent—Commis- 
ston on premiums paid after termination 
of agency.}—In the absence of a definite 
agreement to that effect, an agent of 
an insurance co., who has secured 
policy-holders for the co. & whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to be agent.— 
Empire oF Inpia LIFR ASSURANCE 
Co., BOMBAY © NANXU AYYAR (1920), 
I. Il. R. 44 Mad. 170.—-IND 


1820. Add. Citation :—affd. C. A. 


Jan. 16, 1890. 


Add. Annotation :—Consd. Cramb v. Good- 
win (1919), 35 T. L. R. 314. 


1829. Add. Annotalion :—As to (2) Folld. Cramb 
v. Goodwin (1919), 36 T. L. R. 314. 


.|—Deft. engaged plitf. as a 
commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to piti., it being stipulated 
that pitf. was to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pitf. or posted direct to deft. :—-Held: the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 


1829a. 














1818 ii. .J—The question 
whether an insurance agent, who is 
compensated by commissions on re- 
newal premiums, is entitled to com- 
missions on such premiums paid after 
the termination of his agoncy, depends 
to a great extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject & the agency is terminated 
without his fault, the agent is entitled 
to commissions on renewal premiums 
paid thereafter; if, however, the agent 
voluntarily rosigns his agency, or Is 
discharged for good cause, the rulo 
seenis to be otherwise.-—BERRY v. CON- 
FEDERATION Lite ASSOON. (Can.), 
11927) 3 D. L. lt. 945.—CAN, 


1818 iii. -l-—The question 
whether an insurance agent is entitled 
to comnmissions on renewal premiums 
paid after the termination of his em- 
ployment is governed by the terms of 
the contract between his co. 
If the contract between the agent & 
tho insurance co. contains no provision 
on tho subject, the agent is entitled, 
in case the necney is terminated by the 
co. without fault on bis part, to the 
cornmissions on renewal promiums 
which the contract secures to him, as 
part of bis compensation, although 
such premiums may be paid after the 
termination of the agency.—FINGARD 
0. MERCHANTS CASUALTY INSCE. Co., 
(1928] 2 W. W. I. 609.—CAN. 


ui. Commission on sales made 
before termination of agency— Deliveries 
& payments made after peal ld ead 20 
Under an agreement pitf. wasappointed 
defta." sole & exclusive salesman for 
the sale of coal, at a commission “ on 
the gross amount of all sales made by ”’ 
defts. ‘‘ under this agreement ”’ :— 
Lleld;: pltf. was entitled to com- 
niission upon sales contracted before 
termination of the agreement, but in 
respect of which deliveries of coal 
were made & paid for after it.— 
WiL80N .° ATLAS COAL Co., LTD. 
{1923} 2 W W R 890.—CAN. 


sq. Agent to oblain permit to sell beer 
in certain area-—~Exntitled to commission 
on subsequent sales in area.}— JOHNSON 
v. MEDICINE Hat BREWING Co., LTDp., 
(1927) 2 D. L. BR. 231; sen) i 


W. W. BR. 486; 22 Alta. L. 
CAN, 
PART VIII. wen tes Ps SUB-SECT. 1.— 
©). 

er. Agent leaving employment volun- 
tarily.}~—Pitf. was employed Bd a 
collection agency in soliciting business 
on & Commission basis ; the commission 
which it. was he was to receivo 
being 50 per cent. of that earned b 
his employers on any business whic 
he introduced. No period of employ- 
ment was mentioned when he was 


engaged ; the evidence of the manager 
of the employers was that pltf. was to 











Vol. 


6é Tim e8,”” 


I.—Agency. Cases 1820—1835. 


the termination of his engagements.—CRAMB 


v. GOODWIN (1919), 35 T. L. R. 477; 68 


Sol. Jo. 496, C. A. 


1882. Add. Annotation :—Folld. Schostall v. John- 


be paid said commission “ just while 
he was in our employment.’’ The 
employers furnished the office accoim- 
modation & paid the staff :—Held: 
pitf. was not entitled to the commission 
on moneys coming in after he had 
left doft.'s See eS v. 
SHRAGGE, [1932] 1 W. W. R. 797; 

D.L. R. 724; 40 Man. L. R. 242,— 


PART VIII. sags bat SUB-SECT. 1.— 
s a e 

st. Land agent—-Land Agents Act, 
1912 J~A person who, not being 
liconsed as a land agent, obtains an ap- 
pointment from a vendor to act as auch 
is guilty of an offence unders. 14 of the 
above Act, & cannot maintain an action 
against his principal for commission ; 
& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the nt has obtained 
a licence before performing the ser- 
vices in respect of which the com- 
mission is claimed.—NELSON _ wv. 
CROSBY, {1919} N, Z. L. R. 369.—N.Z. 


sv. ——.}—Land Agents Act 
1912, s. 13 (a), ought to be construed 
as meaning that the land agent must 
ossess a licence at the time the work 
8 done, & the fact that after the work 
is done the land agent fails to take out 
a further licence does not destroy a 
right to bring an action for com- 
mission, where the cause of action arose 
at the time the agent was in possession 
of a livence.— JOHNSTONE ec. GOODSON, 
{1920} N. Z. L. R. 883.—N.Z,. 


xi. Real Estaie Agents Licens- 
tng Act.}—Plti., astore-keeper, brought 
about the sale of deft.’s land to another 
person. In an action for commission ; 
—Held: s. 21 of the above Act did 
not apply to individual transactions.— 
GOODALL v. COUSINS, [1923] 3 D. L. R. 
718; 32 B.C. R. 440.—CAN. 

xii. Licence obtained before 
completion of sale.}—Agent entitled to 
commission.—CUDWORTH wv. EDDY, 
NAA yi W. R. 583; 37 B.C. R. 














xili, ——- —— Unlicenced employee.) 
—Plitf., a real estate nt, sued for a 
commission on a sale, which had 
resulted from the introduction of the 
buyer to the seller by pltf.’s employee, 
who was found to be the efficient cause 
of the sale, although deft. completed 
it through agent. Pitf. had been 
duly licenced under above Act, at & 
from the time of the pering é his 
employee, however, was not licenced 
under above Act when he introduced 
the buyer & conducted the negotia- 
tions although he obtained bis Hcence 
before the sale was made: —Held: 
under above Act his employee's lack 
of a licence while he was doing the work 
rendered the work illegal & prevented 
pitf. from recovering the commission. — 
ANDERSON vy. LAKE (B. C.). [1928] 


15 


son (1919), 36 T. L. R. 75. 


1883. Add. Citations :—Affd., [1918] A. C. 239; 
87 L. J. K. B. 416; 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 


Add. Annotations :—Refd. Ertel Bicber »v. 
Rio Tinto Co., [1918] A. C. 260; 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331; 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304; Rodriguez v. Speyer, [1919] A. C. 59. 


1884. Add. Annotation :—Distd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 


1835. Add. Annotation :—Refd. 
Daniel, [1924] 1 K. B. 138. 


118 L. T. 126; 34 


Naylor, 


Fried Krupp Akt. v. 


Anderson iv. 


4D. L. RR. 220; 
136.—CAN. 

sa. Agent not registercd—Security 
Frauds Prevention Act.|}—In an action 
to recover compensation for obtaining 
a buyer for deft.’s farm :—Held > 
since all that pltf. did in the matter 
within Winnipeg was to secure from 
deft. the information & authority 
which enabled him to assure the 
ersons who afterwards bought the 
arm that a purchase was within their 
reach, his claim was not barred by the 
amendment of 1930 to Security Frauds 
Prevention Act, 1929, although he 
was registercd as a real-estate agent 
thereundcr.— KRUEGER v. NATIONAL 
TrRoat Co., LTD., [1931] 1 W. W. R. 
725.—CAN. 


[1928] 3 W. W. RB. 


sb. Member of Parliament effecting 
sale—Sale to Gavernment. }-—Pitfs., land 
ugenta, were employed by deft. to 
bring about a sale of deft.’s property 
to the Govt. of Victoria. Services 
were to be rendered by D., a mem- 
ber of the Parliament of Victorla, 
who was employed by pltfs. as thelr 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.’s services 
were an eficctive cause of the sale. 
In an action by pltfs. against deft. to 
recover commisrion on the sale :— 
Held: the transaction was contrary 
to public policy, & pltfs.’ action 
failed.—HOuNE c. BARBER (1920), 27 
Cc. L. R, 493.—AUS. 

£0. Consent of Government 
necessary. }—A member of the Dominion 
Parliament brought about a sale, it 
being his duty under agreement with 
the vendor to use bis influence with 
the minister in cha to secure the 
Govt.’s consent which waa necessary 
to complete the sale:—Held: he 
was not entitled to a commission 
for his services, the agreement boing 
vold on the ground of public poticy.— 
CLEMENTS wv, COUGHLAN 1924), 34 
B. Cc. R. 401.—CAN. 


sd. Sale under Discharged Soldiers 
Settlement Act, 1919 (No. 3039)— 
Member of advisory committee agent of 
tendor.}—A land agent, who was also 
a member of an oor cominittee, 
constituted unders. 35 of the above Act, 
to the Lands Purchase & Management 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any infiuence as a member of the 
committee in effectuating the sale; 
the nt took no part in the discus- 
sion by the committee of the report 
of a sub-committee as to the expedi- 
ency of the purchase by the board of 





1848a. 





music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft. their wi ess to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. FPlitf., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 


1852a. 


Cases 1848a-—1868c. ENGLISH AND Empire Diaest SupPLEMENT. 
.|-—Pltf. was employed by deft., a 1852, Add. Annotation :—Consd. Rhodes v. Mac- 


alister (1923), 29 Com. Cas. 19. 


-.|—Pitis., a firm of mining engineers, 
were employed by defts. to negotiate the 
at treed of mining properties. Defts. were 
ie to give £9 60 or the properties, & 
with pitfs. that if they made a bargain 
ae | Jess than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pitts. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale :—Held: plitis. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 


the fact that t 
on a tailoring business. 


70 Sol. Jo. 798. 


such land, & acted throughout bond 
Jide & without Coase suet: of the fact 
of his agency, & he was not at any 
time a member of vent valuation 
sub-committec :—Held he contract 
was void as being against public 
policy, & the agent’s claim for com- 
mission ae —~—Woop wv. LITTLE, 
(1922) V. L. R. 11.—AUS. 


PART VIII. alan 4 me 1.— 


se, Agent returning deposit to pur- 
chaser.)— Resps. were employed us 
ageuts to sell property be nein to 
applt. They found a purchaser but 
anplt: failed to complete the sale on the 
a fixed, & resps., on the the deposit 
urchascr, paid him back the deposit 
hout communicating with applt. 
H Me been guilty of 8 a 
wilful breach of the dut vee 
under Land Agents Act. 1912 
they owed to applt., & such Sneaah 
deprived them of their right to recover 
any commission at ee ~——BUCHANAN 
oe (1920) N. Z. L. R. 889.— 


st. Fatiuretomake binding contract. 
Where pltfs., ecg as brokers, fatied 
to make a contract binding on both 
arties :—Held: they were not en- 
itled to commission. —PATERSON 0. 
NZ [1921] N. ZL. R. 869.— 


1841 i ——— J — MACK 0. 
MccEoD. 71925] 2D. L. R. 1201.— 
CAN. 

1841 vi. Secret agreement to pool 





commissions.}—On a proposed ex- 
change of properties, if the op hae 
unknown to either of the principals, 
agree to pool their respective com- 
missions & to divide equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by hie principal, that 
agent cannot recover any commission 
from his principal, as such an agree- 
ment gave him an interest adverse 
to the interest of his nrincipal.— DALy 
i [1921] 2 W. W. R. 192.— 


1841 vii. Agent acting for both 
parties—Rules of Real Estate Exchange.) 
—-Where the owner of property listed 
with a real estate agent for sale ex- 
changed the roperts 4 with the agsist- 
ance of the agent for otner property 
listed, to the knowledge of the owner 
with the agent for exchange, but had 
not agreed to pay. ee & commission 
on the exchange & not been in- 
formed by him that beat still intended to 
act as her agent & to charge her a 





urchasers carried 
n an action for 
commission for finding a purchaser :—Held : 
as pitf. had taken advantage of the false 
osition to persuade deft. to agree to take a 
lower price than deft. could have 
where, the action failed.— HEATH v. 
SON (1926), 186 L. T. 128; 42°T. L. R. 698; 


e proposed P 


t else- 
ARKIN- 


—RHODES v. MACALISTER (1923), 29 Com. 
Cas. 19, 0. A. 


1858a. Agent acting in good faith.}—KEprEL v. 
WHEELER, No. 1263a, ante. 


1858b. No damage suffered by principal. ]—-HAr- 
RODs, Lrp. v. LEMON, No. 1501c, ante. 


1858c. Waiver of breach.]—-Harrops, Lrp. v. 


LEMON, No. 1501c, ante. 


commission :—Held ; (1) she was not 
liable for commission ; s (2) a rule of a 
Real Estate Exch to which the 
agent belonged, that an agent who 
acted for both parties in an exchange 
could collect from each one-half the 
usual commission on a sale, did not 
legally entitle the agent to sores 
such half from  her.—HackKNE 
LYnr, [1925] 4 D. L. R. 861; 19253 
3 Ww. W. ue 614.—CAN. 

1841 ——— ——,J—If a vendor 
with full ehawielac of the facts agrnes 
to pay commission to a spore r’s 
agent, he will be bound by his contr: 
but the onus is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity & 


MOILER vt. 
N. 8. W. 69; 44.N.5. W. W.N. 42,.— 
1850 fiiia. ——- Fraudulent repre- 
ae Regret listing. }--Agent a 
entitled commission LETTO 
ADAMS 119275 1D. L. Rb. 547; 11927} 
1 W. W. R. 12; 22 Alta. L. R. 333.— 


1850 vii. ——— Agent to sell acting 
for other principalse—Breach of ors 
ract.}—A eontract, entered into in 
Feb. 1914, between ao firm & a con- 
nt, whereby the latter was 
appoin agent for the ale of certain 
cotton goods dealt in b Ay he firm, con- 
pened a clause prohib ds Ley 
rom selling suc woos supp 
others than his male. "From 
July 10, 1916, sawardet pee t regu- 
larly sold goods of that clase on on behalf 
of another firm, & he also bought & 
sold such goods on bis own account :— 
rissa the agent was not entitled to an 
unting for the period subsequent 
to to July 10, 1916, as he wae then in 
material breach of his con contract, but 
he was entitled to an accounting for 
uns i to ke prior to that date during 
had duly obtempered the 
rete Fa lappere & Co. v. UNITED 
TURKEY RED., ETO. Co., LTD. 50a] 
8. CO. 633: 69 Be. L, R. 420.800 


1850 vili. —— Inducing aa fo 
sell at undervalue.J—Where an owner 
of land Tequesta an agent to find a 

urchaser rice Tot less than a 
ctated amount the agency ia # 
one & the nt stands 8 fiduciary 
relation to prin & if he 
endeavours to mee: the tter to sell at 
&@ price leas than, that which he knows 
the purchaser found by him is wi 
to pay he is acting in 
therefore, disentities himself to a com- 
mission even tho the sale is finally 
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made at the full price which said ue 
willing to 


chaser was gz pay.— LaFr 
NIERE BL atk ae Sask 5; Libbey mo 


mee vii. 





pean an agent 
acts improperly & unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuneration 
or commission to which he would 
otherwise have been entitled if his 
improper or unfaithful conduct is 
conn with the duty he had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
connection with the performance of 
his ones constitutes piercer = 
dishonest Y & disentities him to 

remunera Po or poe acer ine es Ber td 
vw. LEVY, [1917] T. P. D. 702.—S. AF. 


PART VIII. waa 8, SUB-SECT. 1.— 


8j. Agent selling at less than listed 
An agent for the sale of gonds 
] not entitled to a commission for in- 
troducing a purchaser where the goods 
are sold at a reduction from the listed 
price greater than the commission, 
& the agency contract provides that 
if any goods are sold for less than the 
pureene price list by the agent, the 
ceptance of such sale shall not 
antitie the nt to the commissions 
set forth, but euch reduction in price 
shal] be deducted from tbe cecnes 
commission.—Law MACLE 
SAWYER Massey Co., [1918] 1 W. AW. R. 
7277 13 Alta, ta. L. R R. 128; 38 D. L. R. 


sk. No commission on land not sold.) 
——Deft.’s land having b been listed with 
pitt., an estate enb; es latter claimed 
commission on ¢. ceeds of a subse- 
quent sale, but fal od. to show that he 
Drongnt about a sale of deft.’s land. 
or that deft. made a sale thereof to a 
erson Ser tad tae to him by plitf. :~—— 
eld: tf. had not shown the per- 


feenaes: of any services which 


entitled him to commission.-DUNN 
». GRAF (1922), 66 D, L. R. 713.— 
OAN, 

Sh er int eee 4 ken 
back.’’}—~Held : goods = en back ”’ 
included goods eee 7 ”» on 
osape ty a v. ER-MaSasEY 
We AA i Bes aie 10 

R. ng Pr aale 


7a “homesead— Ne 
traits iw wee R. 965; mrt ask. L. eR 


1862. Add. Annotation :—-Apid. Adams v. Morgan, 


(1923]2 K. B. 284. 


1872a. Promise to indemnify vendor of business to 


company—Vendor retained as agent for 
limited period—Assessment of vendor to 
super-tax on profits made within period.|— 
Pitf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that aa from Dec. 31, 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services until the date of completion pitf 
was to be paid a fixed sum monthly. PIité. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
—Held: pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax.—ADAams v. Moraan & Co., 
[1924] 1K. B. 751; 93 L. J. K. B. 882; 130 
is a 792; 40 T. L. R. 70; 68 Sol. Jo. 348, 


1875. Add. Annotation :—Consd. Weddle, Beck v. 


Hackett, [1929] 1 K. B. 321. 


1878. Add. Annotation :—As to (2) Refd. Weld- 


Blundell v. Stephens, [1919] 1. K. B. 520. 


Vol. I—Agency. Cases 1862—1947a. 


1886. Add. Annotations :—Refd. Adams v. Morgan, 
[1923] 2 K. B. 234; Britannia Hygienic 
Laundry Co. v. Thornycroft (1925), 94 
L. J. K. B. 858. 


1941. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 


1944. Add. Annotations :—Distd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592. Consd. Warren v. Agdeshman 
(1922), 38 T. L. R. 588. Refd. Re Windsor 
as Coal Oo. (1901), Ltd. (1928), 140 L. T. 


1945. Add. Annotations :—Apld. French v. Leeston 
Shipping Co. (1921), 37 T. L. R. 453. Refd. 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 592. 


1946. Add. Annotations :—As to (2) Consd. Warren 
v. Agdeshman (1922), 38 T. L. R. 588. 
Refd. Turpin v. Victoria Palace, [1918}2 K. B. 
539. Generally, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Re Rubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 315; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


Add. Annotation :—Refd. Warren v. Agdesh- 
(1922), 38 T. L. R. 588. 


1947a. ——.]—By a contract in writing deft. 
appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Plitfs: were to 
be paid a commission at the rate of 22 per 
cent. on all goods sold throughout the United 


1947. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (ad. 


1873 i. In general.}—Where an act 
is innocently done under the express 
direction of another, which occasions 
un injury to the rights of a third party, 
the principal must indemnify the 
innocent agent.—Vicroni4 SCHOOL 
TRUSTERS v. MUIRHEAD & MANN 
(1895), 4 B. C. R. 148.—CAN. 

b i. Loss through delay in 
delwery.}—E. & Co., commission 
agents, entered into a contract with 
defts. under which they undertook to 
purehase & ship gooda ‘* on account & 
risk ’’ of defts., & IK. & Co. shipped the 
goods under a c.i.t. contract on board 
@® German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their destiaation 
until Jong after due time. On defts.’ 
refusal to accept the goods they were 
sold :—Held: E. & Co. were entitled 
to recover damages for breach of con- 
tract.—-MEREDITH v. ABDULLA (SAHIB) 
(1918), I. L. R. 4] Mad. 1060.—IND. 


sn. Broker buying wheal to meet de- 
tiveries. }---Brokers were instructed by 
their principal to sell wheat for future 
delivery :~—~Held : when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
daptangay df to cover his contracts, which 
they did, & he must repay to them 
the amount so expended.—OANaDIAN 
Grain Co., Lrp. vw. NicHoL. [1920] 
3 W. W. R. 127; 63 D. l. R. 375; 
13 Sask. L. R. 30.—CAN. 


so. Dealings in grain futures—Broker 
with ieactwiedige of i Sr of transac- 





tions-—Broker not recover 
balance due from customer.}—ToOPPER 
Grau Co. v. MANTz (Alta, {1926} 2 
D. L. R. 712; [1926] 2 W. W. R. 140. 


PART VIII. eas a SUB-SEOT. 2.— 


1968 fi. — — JONES 
v. BuRceas (1914), 48 Vv. B. R. 
126.—CAN. 


sp. Forwarding agent acting in ac- 
cordance with ordinary duty.}—Defts., 
forwarding agents in Durban, who 
acted as the agents of pitf. in clearing 
& forwarding goods consigned to him 
from India, on Oct. 21, received a letter 
from a2 firm in India informing them 
that they had shipped a consignment 
of goods on behalf of pltf. The goods 
arrived on Oct. 20, & on Oct. 22 defts. 
cleared & trucked the goods to Joban- 
nesburg & sent pltf. a consignment 
note which he received on Oct. 26. 
Immediately on receipt of the note 
ltf. telegraphed to defts. instructing 
hem to keep the goods for sale in 
Durban. Detts. on the instructions 
of pltf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. :— 
Held: defts. in railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 
to the contrary defts. were justified 
in so railing the goods.—PaTEL t. 
har ae & Oo., [1923] App. D. 506.— 


PART VIIL. SECT. 3, SUB-SECT. 2.— 


- (0). 
sq. Contract for delivery of grain— 
Act delivery necessary——Duty of 
prove ac al. -—- 
HANSEN v. LECHTziER, [1925] 4 D. L. R. 
1008,—-CAN. 


PART VIII. oes «| SUB-SECT. 2.— 


ar. Agent assuming liability to third 
le }-Where a superintendent of 
road construction for a municipality 
ordered supplies on its behalf, & whic 
were ch to it :— Held : as he was not 
legally liable on the accounts he had no 
cause of action aga 6 muni- 
cipality in respect thereof whether tor 
payment or indemnity, although he 
ad paid one of the accounts & judg: 


17 


ment had been obtained against him 
for another.—DICKINSON v. RURAL 
MUNICIPALITY OF STONEHAQGURE, [1920} 
1 W. W. R. 235: 50 D. L. R. 383; 
13 Sask. L. R. 1.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.— 
» (8). 


1946 i. Principal bound to enable 
agent to earn conimission.|—By agree- 
inent dated Aug. 17, 1929, FR. appointed 
CC. his sole agent to sell ao certain 
publication in Australia on a commis- 
sion basis. The agreement provided, 
inter alia, that the agency should com- 
mence on the date C. & R. arrived in 
Australia, & that it could be determined 
by either R. or C. on the happening of 
certain specified events. None of those 
events in fact happened. The parties 
came to Australia & the business of 
the agency was embarked upon. In 
Jan, 1930, R. went into partnership 
with &. in the business of booksellers, 
On Mar. 15, 1930, R. gave (. six 
months’ notice of the termination of 
the agency agreement of Aug. 17, 1929. 
On Aug. 1, 1930, R. & S. entered into 
an agreement with a co. for the sale 
to it of the goodwill & assets of their 
business including the Spon, rights. 
After Aug. 1, 1930, R. did not accept. 
any new orders from ©. under the 
agreement of Aug. 17, 1929. C. did 
not know of the agreement of Aug. 1, 
1930, until after Sept. 15. 1930, up to 
which date he regarded himself as still 
employed by R. He took orders for 
the co. & received commission from it. 
Krom Sept. 15, 1930, he was refused 
further employment by Rt. He there- 
upon sought to recover damages from 
R. for his wrongful determination of 
the agreement :--Held: a term could 
not be nape into the agency agree- 
ment ne R. tees ee 
agency at any e by ceasing to 
carry on his business, & C. was entitled 
to recover from KR. such damages as 
he sustained by reason of the wrongful 
determination of the agreement.— 
COULTER v. READHEAD aad 31 
S. BR. N.S. W. 482; 48 N. 8. W. W ON. 
161.— AUS. 


Cases 1847a-—1974. Enoiish AND Emprre Diaest SUPPLEMENT. 


Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
‘ instrumentality of pltfs. or not, & deft. 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement :—Held: as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mene appointment of an agent on commission 
for a term of years does not carry with it the 
necessary implication that the business shall 
be carried on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 
such purported cancellation.—WARREN & 
Co. v. AGDESHMAN (1922), 38 T. L. R. 588. 


1947b. -}—RAYMOND v. WOOTEN, No. 1705a, 
ante. 


1948. Add. Annotation :—Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


1950. Add. Annotation :—As to (2) Refd. Payzu v. 
Saunders, [1919] 2 K. B. 581. 


1951a. j—By an agreement made between 
pltf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing tor £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India. & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 








PART VIII. sap SUB-SECT 3, 


1959 ii. For 
** 1967 i.°” 

1967 ii. .--In a five years’ 
agreement bctween a selling agent & 
@ firm of merchants it was provided 
that, if at the end of the first three 
years the agent had not realised a 
certain turnover, the merchants should 
be ent'tled to terminate the agree- 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buy exclusively from them. 
At the end of the three years the value 
of the goods sold & delivered by the 
agent failed to reach the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owlng to the failure of the mer- 


chants to suppl 


this number read 








supplies they re 


chants concludin 
unjustifiable term 
ment :—Held: de 


1978 ili, —— 


him with the full 
amount of goods ordered by him. 
The merchants, who were not manu- 
facturers, were dependent on delivery 
to themsclves by the manufacturers, &, 
owing to war conditions, they we 
themselves unable to obtain the 


ui 

however, obtained sufficient goods 
to have implemented the 
orders, but thoy preferred to distribute 
these goods ratably among all their CAN. 

ents & customers, the agent in ques- 
tion receiving his full share. 
action by the agent against the mer- 


ation of the 
fts. were not entitled 


S.C. 948: 89 Sc. L. R. 7.—SCOT. 





an English business house, entered into 
an ment by correspondence by 
which pitf. was to be the selling agent 


& the agent was not definitely to accept orders 
for the co., but only subject to contirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pitf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ plitf. as their 
agent for the seven years :—Held: the agree- 
ment was to employ plitf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach.—REIGATE v. UNION MANUFAC- 
TURING Co. (RAMSBOTTOM), [1918] 1 K. B. 
592; 87 L. J. K. B. 724; 118 L. T. 479, 
Annotations :—Apld. Fowler v. Commercial ‘Timbor Co., 
pee) 2 K.B. 1; Re Gramophone Records, Ltd, (1930), 69 
. Jo. 201. Refd. Thomas v. Todd, (1926) 2 K. B. 511: 
Livock v. Pearson (1928), 33 Com. Cus. 188. 

1952. Add. Annotation :—Refd. Warren v. Agdesh- 
man (1922), 38 T. L. R. 588. 

1953. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] ] 
K. B. 592; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1957. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592: Warren v. Agdeshman (1922), 38 
T. L. BR. 588. 


1961. Add. Annotation :—Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. 


1974. Add. Annotations :—As to (1) Consd. Mor- 
timer v. Beckett, [1920] 1 Ch. 571. Ags to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571. 


of defts.’ goods in British Columbia, 
In the letter from defts. setting out 
the proposed terms of agreement were 
the words, ‘* this offer to be firm for 
one year.”” Defts. broke the agency 
agrecment during the first year :—~ 
Held: pltf. was entitled to damagen 
on tif basia of loss of profits on tiwo 
years contract, as being reasonable in 
all the circumstances.—-MACDONALD vt. 
CASEIN, LTp., [1919] 1 W. W, R. 2938,— 


re 
full 
red. They bad, 


agent’s 


1978 iv. By pete eae eee 
agreed to employ applts. as under- 
brokers for the business of u co. durin 
the subsistence of an agreoment whic 
they themselves had as brokers to the 
co.; the latter agreement was for 
five years. In Aug. 1912, reaps. 
win determined the ment 

& 





In an 


for damages for 
ec- 


with appl On Deo, 2, 1912, resps., 
rtegy not ah @ moans of arte 
eo damages, made a new agreemen 
with the co., the terma of which were 
inconsistent with, & thus put an end to, 


.}-~Pitf. & defts., 
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1980. Add. Annotation :—As to (2) Consd. Martin 
v. Stout, [1925] A. ©. 359. 


2005. Add. Annotation :—As to (2) Refd. Wright- 
son v. McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add. Annotation :—Retd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2029. Add. Annotation :—Refd. Re Gunsbourg, 
Ex p. Trustee (1920), 89 L. J. K. B. 725. 
2052. Add. Annotation :—Refd. Near East Relief 

v. King, Chasseur & Co., [1930] 2 K. B. 40. 

2056. Add. Annotation :—Roefd. Booth 8.8. Co. v. 

recs Fleet Iron Co. (1916), 13 Asp. M. L. O. 


2082. Add. Annotations :—-Dbtd. & Expld. Bentall, 
Horsley & Baldry v. Vicary (1930), 47 T. L. R. 


Part IX.—Relations between 


2096. Add. Annotation :—Refd. Banque Belge 
Pour L’Etranger v. Hambrouck, [1921] 
K. B. 321. 

2098. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

2106. Add. Annotations :—Refd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189 ; Banque Belge Pour L’Etranger v. 
Hambrouck, {1921} 1 K. B. 321; Re Wait, 
[1927] 1 Ch. 606. 


Vol. L—Agency. Cases 1980—2120. 
99. Consd. Lamb (W. T.) & Sons v. Goring 
Brick Co. (1931), 48 T. L. R. 160. 


2088. Add. Annotation :—Distd. Bentall, Horsley 
& Baldry v. Vicary (1980), 47 T. L. R. 99. 


2088a. ——- —-— Sale by principal himself.]— 
CHAMBERLAIN & WiLLows v. Rose (1924), 
ee L. R. at p. 101, D. C. 
ion Ss ay Bentall, Horsley & Baldry v. Vicary 
AnneaO) 477. L. R. 90. 
20838b. —— ———.}—-BENTALL, HORSLEY & 
BALDRY v. VICARY, No. 1813b, ante. 
Compare SALE OF Goons, No. 1399a, post. 


2088c. Agreement for commission although trans- 
action not completed.|——- TREDINNICK vv. 
BRoOwNE (1921), cited 47 T. L. R. at p. 101. 


Annotation: pvonsd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. R. 99. 





Principal and Third Parties. 


2109. Add. Annotation :—As to (1) Refd. Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 


2118. Add. Annotations :—Refd. Muller (London) 
v. Lethem, Same v. I. R. Comrs., [1927] 1 
Kk. B. 780; Calico Printers’ Assocn., J.td. v. 
Barclays Bank (19381), 145 L. T. 51. 


2120. Add. Annotation :—Consd. MRederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


the original agreement between resps. 
& the co. In Jan. 1913, | appltre. sued 
resps. for damages: teld: the 
damages recoverable wore limited to 
the amount which applts. would have 
earned as under-brokers down Pies 
Dec. 2, 1912.—LACHMANDAS, KH 

DELWAL v. KAGHUMULL (1919), L. Re 46 
Ind. App. 314; 24 C. W.N. 577.— IND. 


PART VIII. SECT. 3, SUB-SECT. 8. 


2083 ii. Breach of covenant.}— 
By an instrument by way of security 
the grantor transferred to the grantee 
by way of mtge. (a) certain stock 
specifically described in the ached. 
(b) all stock depasturing on the inde 
of the grantor; (c) “ all stock which 
muy now or shall at any time hereafter 
during tho continuance of this security 
belong to the grantor, whorevcr ee 
same may be depasturing or kept, & 
all the natural increase of such stock, on 
but did not expressly mention the 
natural increase of stock in (a) or or 
The grantee was by the instrument 
appointed sole agent of the grantor to 

effect all sales of produce, stock, & 
chattels which the _ grantor might 

require or desire to sell, The grantor, 
without eae the grantee’s con- 
gent, sold to Sao n the ordinary course 
of business certain Jambs the natural 
increase of the stock specifically 
described in the sched., & the grantee 
(pl tf.) sought to recover possession of 

6 same or their value :—Held: the 
appointment of the grantee as sole 
agent to sell did not nee? the 

ape lied power aH sale, & the sale 
although it meh pe a breach of 
covenant, gave to e purchaser & 
good ti title the eo & the sole 
agent’s remedy was for damages. for 
breach of contract.—NEW ZEALAND 
FARMERS’ CO-OPERATIVE ASSOCN. OF 
CANTERBURY, ee: a Pca tector 
FROZEN MEA ee 
Export Co., LrD, is & gag) N.24 L. R. 
381,.—N.Z. 


PART VIII. SECT. 4, SUB-SECT. 2. 


st. Liability of princinalstoindemnify 
agent—Release of co-principal.}—The 
release of one co-principal docs not 
release another co-principal from his 
Obligation to exonerate & contribute 
to the extent to which he would have 
been ultimately liable had the one 
co-principal not been released.—— 
MALOWANY wv. PASEMKO, [1919] 1 
W. W. R. 553.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


b i. Goods sold—Knowledge of 
purchaser.J—-M. left two hundred & 
fifty cattle with B.,a cattledealer. Heo 
care B. written authority tosell forty- 

sald & B. was to graze the rest. 3B. 

mone te cattle 04 C., purporting 

act agent showing the 
critcee eyiuarity llezing further 
oral authority. AtB. surequentC: made 
a cheque for the purchase price payable 
to him. C. bought in good faith & 
for value. M. repudiated the sale & 
sued to vindicate the cattle sold with- 
out authority :—J/leld: tho written 
authority & the request for pormone! 
payment should have a4 the pur- 
chaser upon inquiry.—MULLER vv, 
has (1923). 44 YN. L. R. 69.— 





2105 fi. 
agent is entrusted b 
money to buy goods, the money will 
be considered trust funds in his hands 
& the principal has the same interest 
in the goods when bought as he had in 
the funds producing them. If the 
goods 80 ponent are mixed with those 
of the agent, the principal has an 
equitable title to a quantity to be 
taken from the mass, equivalent to the 
money advanced which been used 
in the purchase.—He CLARK (Rh. see 
& Co. Soe: Lrp., [1931] 3 
Ww. W. 9.—CAN. 


2106 i. pan holding principal’s 
unde—Money paid into agent’s banking 
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~.)——Where 
his principal with 


account— Agent in fiduciary character.) 
~—-Money received by a commission 
agent from sales of his customers’ 
property, is, after deduction therefrom 
of the agent's commission & expenses, 
money held by him in a fiductary 
cabactty & if it is mixed by the agent 
with his own moncy in his general 
banking account & he becomes bkpt., 

the money can be followed {ff it is 
still traceable.—SaLTeR & ARNOLD, 
LTD. v. DOMINION BANK (1923), 4 
bare RN. 379; (1923) 3 W. W. RR. 257.— 


PART IX. SECT. 3, SUB-SECT. 1.—A. 


2120 viii. J-—J., as agent of 
pltf., advanced sums to deft. in con- 
sideration of deft.’s going to work on 
@ sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J. had to account, & to whom 
J, atated that he had accounted, Deft. 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft. contended in an 
action for refund of the advance that 
pitf. could not sue without cession of 
action from K.:—IHeld: piltf. had a 
right of action against deft. ae ADLELA 
4 A {1921} E. D. L. 151.— 





. Action for money paid under con- 
Pltf., desiring to have ten 
heen B 8 constructed ey Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter into contracta 
with three builders for the con- 
struction of the vessels, called ‘* build- 
Ing contracts,’’ & at the same time into 
contracts with pitf., called the ** vessel 
contracts *’ providing for the payment 
for vessels, the nature of their con- 
struction & due delivery therect. 
© buil contract ’> & the ‘ vessel 
contract *’ each expressly stated that 
a copy of the other was attached to & 
made a part of it. By the “ buildin 
contract ’* deft. covenanted to bull 
the vessels according to the ee of 


2130a. 


the ‘* vessel contract,’’ & this contract 
was expressed 
as well as with A., & deft. also con- 
firmed provisions 
contract ’’ for payment of the instal- 
ments of the purchase price to A. & 
appointed A. his agent to receive 
payments. Upon: the signing of the 
contracts 4 first payment made by 

Itf, to A. ; 

etween the three ‘ builders,"’ who 
proceeded with the construction of the 
veasels. 
the next deposit as provided for in the 
** vonsel *’ contract, deft. gave notice 
terminating the contract. Pitf., have 


voasels, less suc 
curred b 
eld: pitf. had no right of action.— 
VaN HEMELRYOK vo. NEW WESTMINSTER 
CONBTRUCTION & ENGINERRING Co., 


BTRUCTION CO., 
reo CONSTRUCTION Co. ane 


2125a. Action for specific performance—Effect of 


non-disclosure of principal.|—Pitf. procured 
C. to enter into an agreement to purchase 
land from defts. ©. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently ©. explained to defts. that he 
was acting as agent for plitf., & at his request 
the agreement was cancelled. In an action 
for specific performance :—Held: the agree- 
ment not being one in which any personal 
qualification by O. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. DYsTER v. RANDALL & 
Sons, [1926] Ch. 982; 95 L. J. Ch. 504; 135 
erat ; 70 Sol. Jo. 707; [1926] B. & O. R. 
Li 9 e A. 


2126a. ——— Sold by agent—Effect of misrepre- 


sentation as to being principal.|—G., em- 
ployed as a traveller by a firm of builders, 
owed deft £17 for goods sold. He asked 
deft. to buy timber from him, telling him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft. agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set ap in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft. with invoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft. were his own trade 
name, address, & description. Plitf. brought 
an action in the county ct. for the price of 
the timber, & the county ct. judge found that 
deft. honestly believed that the name, 
address, & description on the invoices & 
letters were those of G., but that deft. was 
put upon inquiry by the invoices & letters, 
& had notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pltf. for the price of the 
timber :—Held : deft. had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft. had made no contract with pltf., & was 
entitled to judgment.—GREER v. DOWNS 
Supe.y Co., [1927] 2 K. B. 28; 96L. J. K. B. 
534; 137 L. T. 174, 0. A. 


Sub-underwriting agreement.)— 
Plitf., at the suggestion of M., who was a 


to be made with pltf. 


of the ‘* vessel 





2138 ii. 
W., an advert 


was distributed by A 
cainpaign wus 


Upon pltf.’s failure to make contest for 


rought action for repayment by 
of money pele on account of the 
expenses as deft. had 


virtue of the contract :— oo Wo” 


HEMELRYCK v. NORTHERN CON- 
VAN HEMELRYCK ¢. 


R. 39; 65D. L. R. 589.-—-OA 


ene meee 
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21841. Generali rule.}~—Botvus & Co., 
LTp. v. INGLIS BROTHERS, LTD., [1924] 
N. Zz. L. R, 164.—N.Z. 


-J}—~Deft., owner of a 
theatre, entered into a contract with 


age 
which W. was to conduct an advertising 
campaign relative to the theatre. The 


clea : irrigatin & tree-planting, 
ines ntD Ua oftcred. tor B. acting ws heir agent in the auper. 


& deft. waa Ilable e principal 
$28; 34 Man. L. R. 111.— 


sb. Centract in agent's 
seal.]—Defts. made an agree 
B. for conditional sale to him of a ! v, COLUMBIA VALLEY 
quantity of land, the intention of the (1918) 2W. W. R. 969; 48 D. L. R 
parties being for ita subdivision & 37.—OAN. 
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name—Under prevent recovery 


Cases 2125a—2189a. ENciish aNp Empme Dicest SuprLeMEnt. 


director of BH. oo. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
& carry on as going concerns eight greyhound 
racecourses, Anund ting agreement was 
entered into by trustees for deft. co. & B. co. 
& a draft prospectus was prepared therein 
referred to. On the follo day M. & O. 
offered to sub-underwrite 12,000 shares, & 
sent a cheque for 8600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. A 
number of sub-underwriters had repudiated 
their agreements on Dec. 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of piti, The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not recover :— 
Held: pltf. could not establish his case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting; all 
the rights of the agents under the contract 
with the co. did not pass to pitf. by virtue 
of the agents’ renunciation & nomination of 
pitf., & though there was a contract between 
pltf. & the co. it was not a contract based on 
the prospectus.—OoLLINS v. ASSOCIATED 
GREYHOUNDS RACECOURSES, Lrp., [1930] 
1Ch.1; 99 L. J. Ch. 52; 141 L. T. 529; 45 
T. L. R. 519. 


2139a. Agent acting in his own interest.]|——-Where 


an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 


sale for fruit-farming purposes. All 
surveys & sales were to be approved 
by defts., a minimum pride per acre 
in selling was stipulated, & the pe 
ceeds of sales were to be paid into a 
bank to defts.’ credit, & title to be 
retained by defts. until] the full . 
chase price of the sale to B. was pea lland 
On certain amounts of sales being 
made, defta. to do certain 


r, under 


vision thereof. B. was to receive 
commission on sales made, should he 
not suvuceed in carrying out the agree- 
ment. B, made an approved agree- 
ment with pitt. for sale of a lot to be 
selected by pltf. who sought to recover 
from defts. the amount of payments 
made by him :-—Held; the tact that 
pitf.’s agreement was with B., in B.'s 
own name & under seal, did not 
from dofts. as for 
& received.—-HIToHoo0cg 

Land Co., Ltp., 


R. 750; 


ment with money 


known to the other party to the cone the 
rincipal cannot, if the other party has acted 
bond de, repudiate liability on the contract 
ah the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his ae ne eee v. BURNAND, [1904] 
0; 73 L. J. K. B. 669; 90 L. T. 
303 ; 52 W. R. 583; 20 T. L. BR. 398; 48 
Sol. Jo. 369; 9 Com. Cas. 251, 0. A.3 revag., 
(1903] 2 K. B. 399. 
Annotations :—Consd. Willis, Faber v. Joyce (1911), 504 
L. T. 576; Underwood v. Bank of teat age ae Martins, 
nderwood ». Barcla Bank, [19241 K. 5. 
Roots | e rasta t, Pembroke - Slater, 1990 = . 
176. Refd. Marine Mutual Insce. Assoc 
praken, oad an Moreen (1903), ni “Sol Jo. 672 ; Ruben 
. Great ee Consolidated, [1904] 2K. B. 712; Mal- 
colm, Brunker v. Waterhouse (eds), 24 T. Lily R. Het 
Lioyd v. Grace, Smith, {1912 C. 716 ; ds Ban 
ze » Chariered Bank of India, cstraila & bnina” 11938] 1 
2139b. a stated & signed by agent.]—In 
Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign the repair account with the 
Lloyds’ surveyor as “ approved subject to 
adjustment &, conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pitfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. a pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated :— 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfis. were entitled to judgment. 
—CAMILLO TANK 8.8. Co., Lrp. v. ALEX- 
ANDRIA ENGINEERING Works (1921), 38 
T. L. R. 134, A. L. 


2147a. ——.]—A member of the Stock 
Hxchange was indebted to defts. He became 


Vol. l.—Agency. Cases 2139a—2195. 


a defaulter on the Stock Exchange, & the 
liquidation of his affairs was undertaken 
of pltf. as official assignee. For the purposes 
the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing i in his name to defta., who were not 
members of the Stock Eixchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued defts. for the 
price of the shares :—Held: the action was 
maintainable, & defts. were not entitled to 
a set-off in respect of their debt.—RicHarRp- 
son v. Stormont, Topp & Co., [1900] 1 
Q.B.701; 69 L. J.Q. B. 369; 82 L. T. 316; 
48 W. R. 451; 16 T. L. R. 224; 5 Com. Cas. 

134, C. A. 
Annotations :—Apld. Lomas v. Graves, [1904] 2 K. B. 557 
Refd. Re Halstead, Hx p. Richardson, [1917] 1 K. B. 695° 
2168. Add. Annotation :—Refd. Bradford v. Price 

(1923), 92 L. J. K. B. 871. 

2172. Add. Annotations :—Refd. Norbury Natzio 
v. Griffiths, [1918] 2 K. B. 369; Rodriguez 
v. Speyer, [1919] A. O. 59; Bennett v. White- 
head, [1926] 2 K. B. 380; Pirie v. eg 
~ gon (1926), 70 Sol. Jo. 1028; R. M. K. R. M. 
(Firm of v. M. R. M. L. (Firm of), [1926] 

A. C. 761. 


Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2183. Add. Annotations :—Refd. Bennett v. White- 
head, leer B. ue R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 


2177. 


2184. Add. Annotation :—Refd. R. M. K. - 
(Firm of) v. M. R. M. V. I. (Firm of), R. 
K. R. M. Somasundaram Chetty v. M. R. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197, 

2188. Add. Annotation :—As to (3) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 

2198. Add. Annotation Sacer Bennett v. White- 
head, [1926] 2 K. B. 380. 

2194. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 

. O. 761. 

2195. Add. Annotations :—Apld. Parr v. Snell, 
(1923]) 1 K. B. 1; R. M. K. R. M. (Firm of) 
v. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180; Moore v. Flanagan, ae ] 
K. B. 919; Clarkson v. Davies, [1923] A. C. 
100: Duffner v. Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (19286), 70 Sol. Jo. 1023. 
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2172 ii, ———.}--GLADUR v. WaLcu, 
No. 2610 xiv., ty., post.—-OAN * 


PART IX. SECT. FG SUB-SECT. 2.— 


A mga ee a eS 
pure BE ry food for te 8 try 
m pitf. with whom he tad @ running 
account upon which from time to time 
he 6 yments. Pitf. bro _ 
action gaeninet a for the balance of 
account, oN before entering ent 
a order sr as 


party Held : e agent aot 
oes noes cuca on to ja ent, pitf. 
may pursue the principal.-Van- 
couvHR MimiuNG & GRAIN 


PERKINS . McoLEop (1930), 42 B.C. R. 
557. —CA 

2194”. ——.J]—M., thout dis- 
closing the fact that he pelts noting es 
agent for the Crown, purchased ay 
from A., & was sued for a balance o 
the purchase price. trial that 
fact became known to A., but 
ev oritclees 


ree mer v R, Powe 18 Pick. c » Rk. 


i184 vi. —_— Seat nhipee brought 
maint prtolga for 
payntent | of the Poe of the sontract 
poe of two boilers for a steamsbip. 
he shipowners denied Hability, 


81 


also brought a counter-action for 
daniages in Pie! ect of breach of con- 
tract.” The actions were conjoined & 
@ proof was Jed, in the course of which 
it transpired that the shipowners were 
not ones tered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as managers 
for a co. which owned her. Both 
parties rere on amended their 
cenorde : the powners averring in 
both actions that they had contracted, 


& were usgauns: as agents ao the 
limited : & the 

defenders i in the counter-ac on, n, plead- 
ing “no title to sue’ :—Held: b 


rosecuting their own action to 
ecree, the engineers had elected to 
treat defts. as their debtors in tne 
contract.—Craig & Co. ov. BLACKATER, 
11923] 8. C. 472.—8SCOT. 


2197. Add. Annotations :—Folld. Moore v. Flana- 


an & Wife, [1920] 1 K. B. 919. Apld. 

ndon General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Dufiner v. Bowyer 
(1924), 40 T. L. R. 700; Debenham uv. 
Perkins (1925), 183 L. T. 252; Bennett v. 
Whitehead, (1926]2 K. B. 380; R.M.K.R.M. 
(Firm of) v M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram “Chetty v. 
M. R.M. V. L. Supramanian Chetty (1926), 


ENGLISH AND EMprmReE Diaest SUPPLEMENT. 


the salary offered to him by the co., & a 
abet put in by resp. for damages for the‘ 

reach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract :—Held : med had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, & the 
proof ought to be allowed.—z p. Pirt (1928), 
40 T. L. BR. 5, 0. A. 


95 1. J. P. C. 197. 


2198. Add. Annotation :—As to (1) Distd. Deben- 
ham *. Perkins (1925), 183 L 


. T. 252. 


2288. Add. Annotation :—Refd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 
2245. Add. Annotations :—As to (2) Refd. Janvier 


2201. After this case insert 


- 2205a. 
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2199. Add. Annotations :—As io (1) Refd. Moore 


». Flanagan & Wife, [1920] 1 K. B. 919; 
Parr v. Snell, [1923] 1 K. B. 13 Pirie v. 
Richardson, [1927] 1 K. B. 448. 


‘* Res judicata 
generally, see Estoprer, Vol. XXI., pp. 159 
et seqg., 198 et seq.”’ 


- Acceptance of payment from principal 
—After receiving order against agent.|—-Resp. 
was employed by the debtor, who was acting 
for a co., but who was himself pcrsonally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 


payable to the order of resp. D. 
obtained resp.’s indotsement on the 


v. Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medica] Assocn., [1919] 1 K. B. 244. 
Generally, Refd. Kreditbank Cassel G.m.B.H. 
ve. Schenkers, [1927] 1 K. B. 826; Reckitt v. 
ye Pembroke & Slater, [1928] 2 K. B. 
244, 


2246. Add. Annofations:—Consd. Janvier v. 


Sweeney (1919), 35 T. L. R. 220; Rand ». 
Craig, [1919] 1 Ch. 1; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.M.B.H. wv. Schenkers, [1927] 1 K. B. 826; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. Refd. Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244; Percy ». 
Glasgow Corpn., [1922] 2 A. C. 299; Under- 
wood v. Bank of Liverpool, Same 7. Barclays 
Bank, [1924] 1 K. B. 775. 


2258. Add. Annotation :—Refd. Collins v. Hopkins, 


[1923] 2 K. B. 617. 


for the value of the grain.—LENo vt. 
SIMPSON-HEPWORTH Co., LTp., [1919] 
1 W. W. R. 721: 45 D. L. R. 285.— 


2206 i. Election to sue one discharges 
other. }—-MURRAY v. DELTA COPPER 
oan LTD., [1925] 4 D. L. R. 1061.— 


2206 ii. -]}—Deft. co., owner of 
certain lands, gave an option to pur- 
chase to one M., one of the terins 
of the sale being that he should 
immediately have the lands ploughed. 
Deft. H., who was president of deft. 
co., got in touch with pitf. with reference 
to the ploughing, & after they had 
taken a view of the land with M. pltf. 
entered into an agreement with H. 
to plough the land for §9 per acre. 
Pitf. proceeded with the work & 
received money from M. on account of 
the ploughing. although he knew 
nothing as to M. having an option to 
purchase. While the work was in 
progress M. threw up the option. Pitf. 
continued his work to corlopletion. 
Pitf. recovered judgment against the 
co. & H. for the balance due :—Held : 
the judgment against H. should stand, 
but it should be dismissed as against the 
CO.—DENNIS v. INDEPENDENT LANDS, 
LYTp. (1930), 43 B. C. R. 65.—CAN, 


PART IX. SECT. 3, SUB-SECT. 4.—A. 


2245 v. ——.]—Resp. had taken 
fire insurance policies in several cos., 
amongst which were applt. co. & the 
F. Co., both represented by D. as their 
agent. The property insured hav 
been destroyed by fire, resp. receiv 
from the adjuster a memorandum 
showing him entitled to $2,864.45 
ay against the F. Co., & to $1,841.45 
& $2,861.60, as against applt. co., 
under two policies. Later on, the 
FE. Co., sent to D. their chequc payable 
to og & D. epercnuated tts pro- 
ceeds by forging the nipaatary of resp. 
The latter, pressing D. for a settle- 
ment, accepted as an accommodation 
D.’s personal cheque for the amount of 
his dain ag st the F. On the 
afternoon of the same raed D. informed 
hel that the cheque of the F. Co. had 
arrived. At that time, D. had also 
received from applt. co. two drafts, 





larger one of the drafts on the repre- 
sentation that it was the cheque of the 
F. Co., which he would use to reim- 
burse himself for his personal cheque, 
& also secured resp.’s signature on the 
other draft on the representation that 
{t was a receipt, the execution of which 
was a forinality required by the F. Co. 
D. indorsed both drafts deposited 
them to his own credit, & they 
were later paid & charged to applt. 
co.’s account by the bank. ee 
having sued applt. co.:—Held: in 
the fraud practised upon resp., D. 
was acting within the scope of his 
Bgeney so as to make his fraud that 
of his principals, applt. co.; & the 
indorsements on the drafts of applit. 
co. were not binding on resp. in 
the circumstances in which they 
were given.—NATIONAL UNION FIRE 
INSURANCE CO. OF PITTSBURG  ?. 
MARTIN, [1924] 3 D. L. Rt. ; 
S. C. R. 348; affg., {1923} 4 D. L. R. 
5674: 3 W. W. R. 897; 19 Alta. L. R. 
786: affg., {1923) 3 Db. L. R. 2 
CAN. 

2245 vi. Pore v. Piorou 
STEAMBOAT Co. (1865), ON. S. R. (2 
Od.) 18.—-CAN. 


2245 vii. -,}+—PARTAB NARAIN | 
TUTE ae (1927), 1. L. R. 50 All. 











2246 ii. .J—Pitf., believin, 

Z. to be agent of defts., arranged wit. 

him for the shipment of two carloads 
of grain to defts., & signed the bills of 
lading, on which his name appeared 
as shipper & defts.” name ag con- 
signeés. The documents were signed 
partly in blank, ce articulars 
eing left to be filled in by Z. Z. used 
the documents for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them, 
crossed out defts.” name as con- 
signees & substituted that of the bank. 
Defts., belng notified of ae inert 

paid the bank, procured the bills of 
lading, disposed of the grain & settled 
with Z. for the proceeds :—Held: 
dofts. were liable to pitf. for converrion 
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CAN 


2246 iii. -~,—-A priveipal ia 
liable for the fraud of his agent acting 
within the scope of bis authority, 
whether the fraud is cominitted for the 
benefit of the principal or for the 
benefit, of the agent.—DINABANDHU 
Sana v. ABDUL LaTir MOLLA (1912), 
I. lL. R. 50 Cale. 258.—IND. 


2246 iv. —— ———.]—Pitf., after ne- 
gotiations with a sales agent of deft. 
co., ed at the co.’s office a contract 
form for the purchase of a motor-car 
& paid to the agent tho puronnee price 
in full. The receipt herefore, ex- 
pressed to be for “held cash,”’ was 
signed by the agent personally. ‘The 
contract form contained the words 
*“Not binding until accepted by 
management,” & the space for the 
manager's signature was not filled in. 
Pitf. did not want immediate delivery 
of the car, & the agont wrote on the 
form, ‘‘ The agreement to be held until 
car wanted.’’ In purported  com- 
pHance with said offer to purchase, the 
agent delivered to pitf. a car belonging 
to the agent subject to a Hen under 
which it was afterwards seized & sold. 
The agent had meanwhile disappeared 
with pltf.’s money, & the co. refused 
pitf.’s demand for a car, the manager 
saying that he knew nothing of the 
transaction. Pitf. then sued the co. 
to recover the money paid to the 
agent :—Held: pitf. was entitled to 
udgment.— OLSHANSKY v. DOMINION 

OTOR Co., pee) 1D. GL. BR. 8543 1 

R. 404; 38 Man. L. R. 56.——- 


CAN. 


3253iv. —— ——.]—Pltf{s., who 
resided in England, were the owners of 
a sub-division in Calgary & were repre- 
sented there by agents. L. obtained 
from the agents a listing of parcels of 
lots & authority to obt purchascrs. 
L induced deft. to purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft. & received trom him 
$1,500 as the cash payment. iL. 


brought in to pitfs." agents an agree- 


2267. Add. Annoialion :—Refd. Re Jubilee Cotton 


Mills, [1923] 1 Ch. 1. 


2268. Add. Annotations :—Consd. Rand v. Craig, 


[1919] 1 Ch.1; Kreditbank Cassel G.M.B.H. 
v Schenkers, [1927] 1 K. B. 826. 


2278a. Liability for fraudulent preference by 


agent.}—If a principal leaves the control of 
his business in the hands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
principal within 1914 Act, s. 44. It makes 
no difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
& when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
Co., creditors of his principals & then well 
aware of his principals’ insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inqniry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
of goods delivered by S. & Co. on credit 
terms not then expired :—Held: the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his employment & as their agent, made the 
payments in question, & the act of the agent in 


2282. Add. Annotations :—Refd. 


2284. Add. Annotations :—Consd. 


2287a. 


property belonging to pltf. Deft., 


Vol. .—Agency. Cases 2267—2287a. 


making the payments with knowledge of the 
principals’ insolvency & with a view of giving 
a preference must be treated as the act of the 

rincipals.—Re DkABBLE BrRos., [1930] 2 
th. 211; 99 L. J. Ch. 345; 148 L. T. 337; 
74 Sol. Jo. 464, O. A. 


2280. Add. Annotations :—Distd. Dyster v. Ran- 


dail, [1926] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 


Janvier v. 
Sweeney, [1919] 2 K. B. 316; Pratt »v. 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Cassel G.M.B.H. v. Schenkers, 
[1927] 1 K. B. 826. 

Janvier v. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Oh. 1; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.m.B.H. v. Schenkers, [1927] 1 K. B. 826; 
Britt v. Galmoye & Nevill (1928), 44 T. L. R. 
294; Reckitt v. Barnett. Pembroke & Slater, 
[1928] 2 K. B. 244. Distd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587; 
Consd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. R. 114. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Percy 
v. Glasgow Corpn., [1922]2 A. C. 299; Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank vw. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 


2286. Add. Annotations :—Consd. Rand v. Craig, 


[1919] 1 Ch. 1; Performing Right Soc. v. 
Mitchell & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. R. 
226; Soanes v. L. & S. W. Ry. (1919), 88 
L. J. K. B. 624. 


2287. Add. Annotation :—Refd. The Sylvan Arrow, 


{1923] P. 220. 

Forgery. ]—Pitfs., exors. of a _ will, 
kept an exors.’ account with defts., & 
retained a firm of solrs., Messrs. C. & P., who 
used to assistb them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. O. Pitfs. 
in conference with J. C. decided to invest 
through Messrs. J. P. & Co., stockbrokers, 
a sum of £5,000, part of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form ‘‘ Pay J. P. & Co. 

or order”? & was drawn on piltfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. & left with J. C. to be posted to 
J. ?. & Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. P. & Co., fraudulently inserted the 
words ‘‘ per C. & P.” in the blank space 
between the payees’ name & the words ‘‘ or 





actually employed only are liable.— 


ment for saie of the lots to a fictitious 
peraon for $3,000 of which $1,000 was 
payable in cash, which sum only be 
ald in. He also subsequently col- 
ected from deft., but never paid in, 
the deferred payments under deft.‘s 
ement. Plitfs. had no knowledge 
of L.’s fraud until after all the money 
had been paid to him :—Held: pltfs. 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted for & received by L.-—~-DENTON 
v. GOODMAN [1922] 1 W. W. R. 117; 
62 D. L. R. 659.—CAN 
2253 v. ——— <dgeni added as co- 
defendant.}---The agent of pltf., the 
vendor, made false representations 
without the knowledge of his principal 
in order to induce deft. to purchase 


on discovering that the representations 
were false, refused to complete the 
transaction &. on being sued by pitf. 
for such non-performance, brought a 
counterclaim for rescission & damage, 
& joined the agent as co-defendant :— 
Held: the nt was rightly mado co- 
defendant. ROTUWEKLL v. ATTWOOD, 
{1923} 4 D. L. R. 7343 reved., [1924] 
1D. L. R. 43.—CAN, 


PART IX. SECT. 4, SUB-SECT. 1.—A. 


2282 vil. ——— Negligence v 
agent’s employee.}—An = is no 
personally responsible tor damage 
done by the negligence of those 
employed by him in the service of his 
principal, but the principal or those 
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WINTERMUTE v. MOULTON (1922), 65 
D. L. R. 653.—CAN, 


2282 viii. .}-Deft. agreed 
to provide teams & men to cart goods 
for pitf., & in performing such con- 
tract caused dam. to certain roads. 
The county council took proceedings, 
& obtained ju ent against pitt. 
for recovery of the expenses incurred 
by the council by reason of the 
damage caused by the extraordinary 
traffic carried on by deft. On a claim 
by pltf. to be indemnified by deft. for 
the amount of the judgment :—Held : 
deft. was pitf.’s agent to do the carting, 
& the liability to pay for the damage 
rested on pitf.— Brac v. HAGAN, (1921) 
N. Z. L. } e 230.—-N.Z. 








PART IX. SECT. 4, SUB-SECT. 1.—B, 

22091. Funds received for tnvest- 
ment—By local manager of bank— 
Improvident investment.}—Two per- 
sons who formed the local advisory 
board of deft. co. purchased on defts.’ 


under an agreement for sale of sub- 
divided Peay tating 
about $7,500 taking the asaignmentin Of principal & 
their own name “as trustees.” One BARNFIELD a eat 
of these persons, the local manager of 405; 44 N. 

deft. co., had an individual private 2317 fi d. 
client, pitf,, for whom he had invested 


decleetion Sere soae Conde at 
rusvees In p ‘sg your e exten 
of 86,000 & interest. Theinvestinent leemsed, drivers | 


for recovery 
pitf. was Tea to recover.—Mc- 
CRINDLE v. LONDON SCOTTISH CANA- 
DIAN INVFSTMENT ae he 


was ridden 


mae never in deft.'s employment. 


BON v. REYNOLDS, (1926] N. 131.—IR. 2317 lie. 


order”’; he then argos the document with 
the names ©. & P. & paid it so altered & 
indorsed into the W. Bank to the credit 
of a co. in which he was interested & which 
had an account at that bank. The docu- 
ment was accepted without question by 
the W. Bank & passed through the clearing 
house, & the Econnt of pltfis. with defts. 
was debited, & that of the co. with the W. 
Bank was credited, with the amount on the 
face of the document. In an action by pltfs. 
against defts. for conversion, negligence & 
breach of duty :—Held: pltfs. had not held 
out J. C. as having authority to draw cheques 
on their behalf so as to estop them from 
asserting the fact that a document drawn 
by him & purporting to be a cheque signed by 
fhem had been materially altered by him 
after signature without their authority & 
was a forgery.— SLINGSBY v. DISTRICT BANK, 
Lrp., [19382] 1 K. B. 544; 101 I. J. K. B. 
281; 146 L. T. 377; 48 T. L. R. 114; 37 
Jom, Cas. 39, C. A. 


2292. Add. Annotations :—Consd. Janvier v. 


Sweeney (1919), 35 T. L. R. 226; Rand vw. 
Craig, [1919] 1 Ch. 1; Kreditbank Cassel 
G.m.B.H.. v. Schenkers, 11927] 1K. B. 826; 
Slingsby v. District Bank, Ltd. (1931), 48 
T, L. R. 114. Refd. Pratt v. British Medical 
Assoen., [1919] 1 K. B. 244; Mintz v. 
Silverton (1920), 36 T. L. R. 399 ; Percy 
« Glasgow Corpn., [1922] 2 A. C. 299; 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775, 





Cases 2287a—2818b. HEnauish anp Emprre Dicest Supriemenr. 


2294, Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 188 L. T. 786. 

2295. Add. Annotation :-—Refd. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 462. 

2309. Add. Annotation :—As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
{1918] A. ©. 777. 

2817. Add. Annotations :—Apld. Pratt v. Patrick, 
{1924} 1 K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. R. 408; Brooke v. Bool, [1928] 
2K. B. 578. 

2818. Add. Annotations :-—As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. Ae to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 578. 

2318a. ——- ——-.}—Deft. was in his motor car, 
with him, on his invitation, being two 
friends, E.& P. E. drove the car, & o 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (c. 93), for damages :— 
Held: as deft. was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual ee fr ec management & mechanica} 
control PRATT v. Patrick, [1924] 
1K. B. 488; 93 L. J. K. B. 174; 130 L. T. 
735; 40 T. L. R. 227; 68 Sol. Jo. 387; 22 
L. G. R. 185. 

2318b. ——— Search for escape of gas.]—A land- 
lord of a lock-up shop, occupied by a tenant, 


not licensed to drive & had never been 2317 ii ft -.J— oe NOFF v. 
seen driving the car, which on many WINKLE R & KELLY, {19 31 1) 2 W. W. 
occasions was driven by the son, who i576; 2 D. L. R. 932; affd., (1931) 8 
worked with hig father. The accident W. W. Kh. 
poe place whilst the car was proceed- Alta. L. 1. 40,—CAN. 
in the direction of the homes of 2317 ti Allowing third 
Lah 


behalf for $7,000 tbe balance unpaid de . & his son :—Held: the evidence party to 4 to dete ¢ cont 


177; 4D. L, Wt. 919; 26 


was. not sufficient to establish as 


liable. }-— v. 
which amounted to between deft. & & avant ea OLDMAN 9 BEAUDRE EAL "Ont ), t9a7) a D a R. 


bat Raa Ss. W. 








. 147.—AUS. 2317 h. Liability of person 


in control of driver.J—~If there ia some 


ORES jot collided = one in a muto ho, although not 
with doft.’s motor car, which was driven TROUOE CaF WO, StnOus®. no 
money. aving $5,000 of pitt.’s by J., a son of deft., & sustained serious ne ig under Pg ee oegeclvne nas 
money on hand he invested it by injuries. In answers to interrogatories that right & hia failure to do 80 may 
buying @ part interest, in the aswen deft. admitted that she wae the render him equally lable with the 
ment of agreement for sale, & a register ed owner, of the, motor cat; driver for aainapes caused by the 
at her son er daughter were 

censed .¢ that Bhe had pur- latter’s negligence, even though said 
oaeace, ene car ror progsure > wae ene ~— RADER v. MCLELLAN (Alta.), {1929 
turned out badly & pitf. sued deft. co. paid for all the petrol & oil; that her AD . ’ 

of hls money :—Held: gon J, resided with her; that she paid 1D. L. BR. 577; 1 W. W. BR. 64.-—-CAN, 
the rent for a lock-up garage, the koy 2317 j. - — —— Wife of owner.}—- 
of which was kept by ber son C. A  SHortTr v. Wona (Sask.), (1929] 4 
witness stated that he saw J. driving D. L. R. 677; 3 W. W. R. 72.—CAN. 
3 W. W. R. 977; 70 D 12.— his mother’s car more than once prior 2817 kk. . —Whon tec 


erson is not the owner of the car.-— 


to the day of the accident. eft. licence is given to another to drive 


d bh bat J. had 
PART IX. SECT. 4, BUB-SECT. 1.~ C. hge Womeiieer saab igan & 





J. at the time of the accident was motor car 


one’s car, that othor in driving it 


garage in his possession on 
motor the day of the accident, or that she | injures some porson, the owner, apart 


4 iia ——.]—A 
bi ale, the ro erty 9 of dett. which knew he had access to the key, & sta 
ef a : deft.’s brother, that she never at any time gave J. loge 41 B. a z wits "_CAN. 
ures pitfs. pelt.’ 3 brother had permission to drive her car, & that he » 
poets rmission to ride the motor never drove it to her knowledge :-— 2317 1. —--—— Vehicle driven by co- 


from legislation, Ps snot onsible for 
o4.— How BNDERSON 


y of negligent 


cycle for himself or for deft., but he Held: if the answer of the jury that owner. ra sel two pont owe ofa 


findings & verdict must oe ence to suppo 


authority of deft., 
finding of agency, it must be set aside, of the apelaent the other joint owner 
that there waa no was seated on the front seat peside the 


The jury found that the rider was driving the car with the implied driving whereby tf., who wee guests 
acting as the agent or servant of deft. eee (ade 

in the management of the motor bicycle 
at ee ume of the accident :—Held: on the ground 


amounted @& in the car d. t the time 


ort it.—GIBSON v. driver. pure the ae hey had 


THOMPSON v. REYNOLDS, Gip- O’KEENEY, [1928] N. I. 66.~-IR. been driving alternate eine om one not 





eran 


iat be jointly {iabio to to | pitts,— 


——.J—A motor car driving assisted the er occasionally 
2317 fib. ‘EPRscoLL ©. owned by deft. was, at the time of an uy applying the the emergency brake when 
Orb ide {1926 he. D. L. R. 428; 58 accident, being dri 


co-owners were 


whom it had been len 


2317 {i c. —-—- ——-.}—A man was Held: the mere proof of aete.’ a owner- UTHMER UTHMER, 
knocked pe & killed mg a cg Nee ship of the car we not of itself sufficient [1938 le ?. LB. 3 273; 2W. W. RR. 130; 
owned by deft. whilst it w to relates — bale $i cad case of - 55.-- 
driven by his son. The car’ wal trent liability ne per at ae ee vw 2319 1. Add °* reved. gee 
in a garage on deft.’s property which Agnes (1080), 3. 8. . BN. 8.W.9; Moray v. JENKINS (1898), 8 3.08 ;: R, 


adjoined the son’s home, Deft. was 


566.—CAN, and deletethe word “AUB, 


84 


had the tenant’s authority to visit the 
2 The landlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
a from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
the landlord was liable 
for the damage on the ground (inter alia) of 
agency.—BROOKH v. Boon, [1928] 2 K. B. 
578; 97 L. J. K.B. 511; 189 L. T. 8376; 44 
T. L. R. 581; 72 Sol. Jo. 354, D. C. 


2326. Add. Annotation :—Cenerally, Refd. Poland 


premises at night. 


premises :—Held : 


v. Parr, [1927] 1 K. B. 236. 


2881. Add. Annotation :—Distd. Goh Choon Seng 
v. Lee Kim Soo, [1925] A. ©. 550. 

2336, Add. Annotations :—As to (1) Refd. Britt v. 
Galmoye & Nevill (1928), 44 T. L. R. 294. 
Generally, Refd. Poland v. Parr, [1927] 1 K. B. 


236. 


2837a. Imprisonment by foreign sovereign—Pro- 
cured by principal.]—Trespass lies for pro- 
curing by awe, fear, & influence, & contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf.—RAFAEL 
v. VERELST (1776), 2 Wm. BI. 1055; 96 BH. R. 


621. 


Annotations :—Refd. West v. Smallwood (1838), 6 Dowl. 


PART IX, SECT. 5, SUB-SECT. 2.—B. | 


2384 i, —— ———.}--A letter from 
an agent to his principal which is 
merely a narrative of an interview 
between the agent & a third party, if 
admissible in evidence at. all. is not 
evidence against the principal of a 
parol acceptance by the third party 
of an offer made to him.—SWwawn ov. 


PART rx. SECT. 6, SUB-SECT. 1.—B. 


2396 fi. Not to agent’s interest 
fo disclose.}—Knowledge communi- 
cated to an agent of a fact which it 
was not the agent’s interest to disclose 
& which he did not disclose ‘to the 
principal cannot be imputed to the 
rincipal.—Texas Co. wv. BOMBAY 
ANKING Co., LTD. (1919), 24 C. W. N. 


469.—IND, 
2408 ii. -——— --~MouNnT Hops 
orn MUNICIPALITY v. FINDLAY, 


921) 3 W. Ww. R. 658.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2.-—-B. 


2428 iv, —-—.}—-QUEBEO FrEpDr- 
RATED Co-or. Co, v. FARMURA FENOE 
Co. (1925) 2 D. Ju. R. 674 ; affg. 
Q. k. 37 K: B. 345.—CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


so. In general.) — By confe 
authority upon his agent the principa 
ves third persons the right to assume 
hat théy can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
Hide Fd been revoked, or at least 
until some circum ce arises which 
in all reason should put them upon 

quiry, & this rule applies especially 
in favour of third parties who began 
to deal with the agent while his 
authority did in fact exist.—WatTson 
® POWELL, [1921] 2 W. W. R. 128; 
14 Sask. L. R. 424; 88D.L R. 615.— 
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580 ; Companhis de Mocambique v. British South Africa 
Co., De Sousa v. Same, [1892] 2 Q. B. 358. 

2889. Add. Annotations :—Aa to (1) Consd. Per- 
forming Right Soc. v. 
Syndicate, [1924] 1 K. B. 1; 
Right Soc. v. Mitchell & Booker, [1924] 1 
K. B. 762. 


2339a. Fence—Omission to.]}—-Where, 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of 
make a passage from the new road to the close 
of A., but did not put up a 
protect the latter close :—He 
were wrong-doers, & B. was responsible for 
their acts.—WINTER v. CHARTER (1829), 3 
Y. & J. 308; 2 Man. & Ry. M. C. 177; 148 
E. R. 1197. 


2415. Add. Annotation :—Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
45 T. L. R. 123. 


2488. Add. Annotation :-—Generally, Refd. Sassoon 
~ y. International Banking Corpn., [1927] A. C. 


Oiryl Theatrical 
Performing 


upon the 


., broke down his fence to 


ate or fence to 
: the trustees 


2446. Add. Annotation :—Refd. Clayton-Greene v. 
De Courville (1920), 36 T. L. R. 790. 


2448. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


2455. Add. Annotation :—Refd. Re City Equitable 


sd. Owner leasing farm to former 
manager. }—When an owner of land has 
permitted his employee to manage a 
farm & to dispose of the crop, from 
year to year, to an elevator co. & 
account for the proceeds, & the owner 
changes his course of dealing, 
leases the land to the former employee 
on & crop-payment rental, the owner 
is not entitled to relief against the 
elevator co. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the co.—-NORTH AMERICAN FINANCE 
Co. v. WESTERN ELEVATOR Co. (1922), 
66 D. L. R. 487; 32 Man. L. R. 76; 
(1922) 2 W. W. R. 162.—-CAN. 


sf. Agent accepting goods after 
eT ep a& Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the ipl Hd of 
chicory In 1917 V. had authority to 
acoept chicory on behalf of applta., but 
when applts. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Resps. tendered a con- 
signment of chicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to appits. at Durban ; 
but it waa rejected by applts. as being 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment, applts. had notified all the 
farmers by circular that they would 
D anavee ialiane S ctarage to the 

rs) railage storage e 
senders :—Held: the circulars should 
have put resps. on inquiry as to V.'s 
authority.——-ELLISs BROWN wv. VAN 
ROOYEN, {1920) BE. D. L. 81.—S. AF. 


sg. Agent contracting afler revoca- 
tion, }-—Deft. authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked his wife’s 
authority. The revocation was not 
communicated to pitt :—-Held: deft. 
was bound by the contract entered 
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Fire Insce., [1925] Ch. 407. 


into by his agent with pltf.—WIL- 
LIAMS v. WesT, [1921] E. D. L. 352.— 


sh. Lapse of time putting third part 
on inquiry.}—Applit., a contractor, h 
obtained a contract to work the O. 
quarry for a municipality, one of the 
terms being that he should not transfer 
any of the work to other persons with- 
out the consent of the engineer of the 
municipality. During the period June 
to Sept. 1926, resp., in response to 
orders given over the telephone from 
the quarry, ode Lerma applt. at the 
quarry with coal to the value of £35, 
which amount was duly paid by appit. 
Thereafter no further was ordered 
until Jan. 1928, when certain further 
orders were received by resp. over the 
telephone for coal to be delivered at 

e quarry. The coal was delivered 
& the delivery notes were signed on 
pared of the oe hag in At this poor 
applt. was no longer at the quarry, bu 
had sublet the contract to S. & G. 
Applit. had not given notice in any 
form of this fact. After delivery of 
ortion of the coal, resp. toques ™m 
he municipal engineer whether the 
contract had been sublet, 
receiving an answer in the negative 
supplied further coal to the qu ; 


making no attempt to communica 
with applt. It was not disputed that 
orders given for the coal by 


8. & G., & that as between themselves 
& appit. they had no authority to bind 
the latter’s credit :—Held: ass 

S. & G. professed to act on applt.’s 
behalf, applt. could not have reason- 
ably foreseen that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without communicating with 
him, & he was therefore not estopped 
from denying the authority of S. & G. 
to find his credit.—-MoNzoL! v. SmMIru, 
[1929] A. D. $82.—S. AF. 


Cases 2457—2487a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part X.—Relations between Agent and Third Parties. 


2457. Add. Annotation :—As to (1) Folld. Flatau, 
Dick & Co. v. Keeping (1931), 36 Com. Cas. 


243. 


2473. Add. Annotaiion :-—Refd. Edwards v. Porter 


(1924), 41 T. L. R. 57. 
2474a. 





-]—The owners of a chartered ship 


95 L. J. K. B. 601; 
T. L. R. 430; 81 Com. Cas. 338; 17 Asp. 


1385 L. T. 161; 42 


M. L. C. 37, H. L. 


2476a. ———.]—MARCONI’S WIRELESS TELEGRAPH 


Co., Lrp. v. NEWMAN, No. 188a, ante. 


2482a. Person selling ‘‘as agent for’’ named 


sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into ‘‘ between G. T. G. 
& Co., owners’ agents, & A. B. Co., Copen- 
hagen, charterers.’’ The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ‘‘ the charterers,”’ & at the 
end of the charterparty the following stipula- 
tion was added in writing: ‘‘ Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co.. Ltd.” The 
eretterp rty was signed aa follows: ‘‘ For 
the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as es ven only.” It was admitted that 
J.B. J. signed on behalf of the K. Coal Co. :— 
Held; (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature.—KmmBerR Coat Co. 
v. STONE & ROLFE, Lrp., [1926] A. C. 414; 


24878. 


principal. |—JAMES (ARTHUR) & Oo. v. JOHN 
Weston & Co., Lip. (1929), 73 Sol. Jo. 484. 


-]—Pltf., a builder, did work on the 
order of H., a director of a co. for which pltf. 
had previously done work on H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to H. before 
the work was completed :—Held: H. was 
liable for the balance.—GaAaRDINER v. HEAD- 
ING, [1928] 2 K. B. 284; 97 L. J. K. B. 766 ; 
139 L. T. 449, C. A. 





PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) |. 


2457 i. Agent cannot sue.}-—PItl. sent 
to defts. a quotation for goods, written 
on paper headed, ‘ Niels Storaker, 
Representative for Alliance Export & 
Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract is firmly accepted 
until the suppliers have consented to 
book it.”’ In the letter he wrote: 
‘* All orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
sailing vessel.”’ Defts. gave pltf. an 
order. Pltf. wrote to defta. saying: 
**T have cabled the order over to-day 
& I hope soon to be able to give upon 
cable acceptance.”? Subsequent!y he 
wrote: ‘I am glad in being abie to 
inform you that the above-mentioned 
order has been booked by my princi- 

als & will send you offictal confirma- 
jon in due course.”’ Pitf.’s letters 
were all signed ‘* Nicls Storaker *’ 
without any nalification :—Held : 
pitf. was contracting merely as agent 
not as principal, & was not entitled 
to sue on the contract.—-STORAKER ». 
SouTHouse & LONG, LTD. (1920), 20 
Ss. R. N. S WwW. 190.~—A US, 

2457 ti. ——.]—An order for bcoks, 
addressed to the publishers on a form 
apparently supplicd by them, re- 
quested delivery through “ your dis- 
tributors,” contained an agreement to 
bay them (the distributors) at their 
office & provided that * this order to 
be Ree shall be accepted by them.” 
The distributors supplied the books, & 
sued for the price :—Held: the action 
was not maintainable.—Wisk »v. Kenn, 
[1925] 1 W. W. RR. 849; 35 B. CG. Rh. 
161.—CAN. 

2457 siti. ARKLEY 0. 
WINNYCHUK (Alta.), (1926) 4 D. L. Kt. 
538; (1926) 3 W. W. R. 327.—CAN. 

2467 i. Agent real principal. }—Where 
an agont names bis principal & makes 
the contract as agent on his behalf, he 
cannot enforce it, even though he is 





JB 


the real principal, uniess the other 
arty has affirmed the contract with 
nowledge of the fact.--GLasGcow v. 
Hoop, [1920] N. Z. Iu. R. 586.—N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) ii. 


2471 vi. Father & son.}—A 

erson acting for a disclosed principal 
n a contract is not liable thereon, 
unless there be circumstances to show 
that he intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come & attend his father’s 
servant who is ijl, raises no presump- 
tion that the son agrees to pay for euch 
services.—- BLEECKER v, STUTSMAN, 
{1920} 3 W. W. R. 644; 54D. L. R. 
662.—--CAN. 

24831. Agent real principal.J—Pitf. 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft. claimed to have made the sale os 
agent only :—~HHeld: deft. was lable as 
the rea] vendor.—PRTERSON v. CUBH- 
MAN MOTOR Works, [1922] 2 W. W. KR. 
1041; 67 D. L. R. 38,—CAN. 

sk. Contract for work & luabour.j— 
After judgment by default on common 
counta for work & labour, etc., deft. 
may show on the execution of writ 
of inquiry that he contracted morely 
as gee of the person to whom the 
credit was given.—FaLis v. SARGENT 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) ii. 





ej. ———-.J—LEvery person who in 
making a contract discloses the 
existence, but not the name, of the 
principal on whose behalf he is acting 
is personally Hable on tho contract 
to the other contracting oat ona 
GLADUE v. WALCH, [1918] 3 W. W. R. 
975; 43 D. L. R. 757.—CAN. 

@ ii. Name disclosed hy third party. |— 
Under Indian Contract Act, 8. 230 
pltfs. ag agents for an undisclosed 
principal, could personally enforce the 
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contract, The expression “‘ where the 
agent does not disclose the name of 
the principal ’’ does not aprly to a 
case where the name of the principal 
is disclosed not by tbe agent, but by a 
third party.—KAPURJ!I MAGNIRAM 0. 
PANAJI DERICHAND (1928), I. L. FR. 
53 Bom. 110.—IND. 

2492 §. Agent real ia aon an 
Where the owner in equity signs a 
contract for the sale of Jand ‘‘ as agent 
for the owner ”’ evidence is admissible 
to show that the person so contracting 
is the owner, & he is entitled to sue the 
purchaser without having given him 
notice prior to action brought that he 
was the principal, & not the agent.— 
MACCORMAC v. BRADFORD, [1927] 
3. A. 8. R. 152.—AUS. 

sl. Person contracting for ‘‘buyer.’’) 
—In pursuance of authority given by 
deft. his agents bea peat sheep for 
pltf. In none of the telegrams between 
pitf. & deft.'s agents by which the 
purchase was arranged was deft. 
named, but the last telegram from the 
agents contained the words ‘* Buyer 
confirms sale ’’:—Held: the words 
‘* Buyer confirms sale ’’ showed that 
deft.’3 agents were contracting as 
agents, & relieved them from personal 
llability on the contract.—-MURRAY v. 
Hopkins, [1919] N. Z L. R. 689.— 


PART X. ach i pUBPEEOh: 1.— 
- (o) i. 

2497 v. .}-Where on agent for 
an undisclosed principal contracte on 
such terms as import that he ia the 
reel & only principal, the undisclosed 

rincipal cannot sue or be sued on 

he contract.—WksT wv. DILLICAN, 
(1921) N. Z. L. R. 617.—N.2Z. 

2497 vi. —— <Ayent real princtpal.) 
—Where a person who purports to 
contract ag agent for an undisclosed 
principal is in fact the principal in the 
ransaction, it is not clear whether or 
not he is entitled to sue on the con- 
tract as principal.—GLasGow v. Hoop, 
{1920) r 4. L. R. 586.—N.Z. 





2501. Add. Annotations :—Retfd. Phillips v. Brooks, 
[1919} 2 K. B. 243; Said v. Butt, [1920] 8 
K. B. 497; Lake v. Simmons, [1927] A. C. 487. 

2502. Add. Annotation :—Consd. Dyster v. Ran- 
dall, [1926] Ch. 932. 

2504. Add. Annolation:—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 

2523a. Judgment obtained against undisclosed 
principal ——- Judgment unsatisfied.] —- A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upaqn it against 
the undisclosed principal], even though such 
judgment is still unsatisfied. —- LONDON 
GENERAL OmniBus Co, Lrp. v. Pops (1922), 
38 T. L. 1. 270. 

2531. Add. Annotations :—As to (1) Refd. Ariadne 
S.S. Co. v. KeKelvie, [1922] 1 K. B. 518. 
As lo (2) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 

2537. Add. Annotations :—Refd. Ariadne S.S. Co. 
v. McKelvic, [1922] 1 K. B. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. ©. 492. 

2542. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2543. Add. Annotations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne 8.8. Co. v. McKelvie, [1922] 1 K. B. 
518; Universal Steam Navigation Co. v. 
McKelvie, [1923] A. ©. 492. 

2544. Add. Annotation :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 41+. 

2545. Add. Annotations :—Refd. Ariadne S.S. Co. 
u. McKelvie, [1922] 1 K. B. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Add. Anvolations :—As to (1) Consd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Co. v. McKelvie, 
[1023] A. C. 492; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A.C. 414, As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 


2546a. ——— --—-- Unnamed !principal. |—Appelts., 
pitfs. in the action, were English timber 
brokers. In Oct. 1929, they, as brokers 
acting on behalf of a foreign seller, sold to 
resp., an English buyer, a quantity of timber. 
The contract of sale was signed by applts. 
as brokers & was expressed to be made ‘‘ on 
account of our principals,’’ but the name 
of the seller was not disclused. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
resp. without question. The second instal- 


ment was then delivered, but before paying 
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2407 vii. ————- Damage suffered by 
principal.}--In an action against ship- 
owners for payment of the balance of 
the contract price of goods for a ship, 
the shipowners counterclaimed 
damages for breach of contract. 





2510 xiv. 


for 
In 
the course of tho action it appeared that 
the shipowners were not the registcred 
ownors of the ship, but merely acted 
as managers for a co. which owned 
her :—~Held: as pitfs. had in the oir 
cumstances elected to treat defts. as 
their debtors, defts. wero ontitled to 
counterclaim for damages although 


other contracting 
Watca, [1918] 3 





| 


PART X. SECT. 1, SUB-SECT. 1.— 
A, (c) fi. 


.}~—Where a person N.S. R. 71; 
makes a contract in his own name 
without disclosing either the name 
or oxistence of a_ principal, 
primarily liable on the contract to the 
A Sag y-—-GLANUE v. 


D. L. Rh. 757.—CAN. 


2610 xv. -}~—In an action for 
the hire of a dredge obtained by deft. 
M. from pitf., rellef was sought against 
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for it resp. discovered that the seller was a 
merchant at D. with whom he-had previously 
been in litigation & against whom he had a 
judgment which was still unsatisfied. Resp. 
thereupon refused to pay for the second instal- 
ment but offered to set off the price against 
so much of his unsatisfied judgment. Applts. 
had meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
own name to recover the price from resp. :— 
Held: dismissing the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it; & (2) on the 
evidence there was no custom in the trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals.—FLaTavu, Dick & Co. v. KEEPING 
(1931), 36 Com. Cas. 243, C. A. 

2549. Add. Annotation :—-As to (2) Refd. Ariadne 
8.S. Co, v. McKelviey. [1922] 1 K. B. 518. 


2549a. —— Agents also described as char- 
terers.]|—A charterparty was expressed to be 
made ‘‘ between T. H. 8S. & Co., agents for the 
owners ’’ of a steamer, ‘“‘ & J. McK. & Co., 
charterers,’’ & was signed ‘‘ For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & procced to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
Were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. Mck. & Co. for demur- 
rage at the port of discharge :—Held: defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty.-—U NIVERSAL STEAM 
NAVIGATION Co. v. MCKELVIE (J.) & Co., 
[1923] A. C. 492; 92 L. J. K. B. 647; 129 
L. T. 395; 39 T. L. R. 480; 67 Sol. Jo. 
593; 16 Asp. M L. C. 184; 28 Com. Cas. 
353, H. L.; affg. S. C. sub.nom. ARIADNE 8.8. 
Co., Lrp. v. McKELvigz (J.) & Co., [1922] 
1K. B. 518, C. A. 

Annotations :—-Consd. Flatau, Dick & Co. ». Keeping (1931), 
36 Com. Cas. 243. Refd. Kimber Coal Co. v. Stone & 
Rolfe, [1926] A. C. 414. 

2553. Add. Annotation :—Refd. Universal Steam 

Naat Co. v. McKelvie, [1923] A. C. 





existed.—Nova SoOoTiA DREDGING Co., 
LTp. v. Muscrave & Co. (1918), 62 
Py Py 40 D. L. R. 589.—CAN. 





2510 xvi. .}~—-An agent, who 
does not clearly indicate to the third 
party that he is acting as an agont, is 
personally liable.—HiLtts v. SWIFT 
re aaa Co., [1923] 3 D. L. R. 997.— 


2510 xvii. ———.]—LITCHFIELD vv. 
SASKATCARWAN & BATTLE KRiIvER LAND 
& DEVELOPING Co. (Sask.) (1908), 7 
W.L. R. 475.—CAN. 


he is 


R. 975; 438 


the damages had been suftored by deft. J. as undisclosed principal: 2510 xviii. ——.J—WasTt_v. DILDi- 
the principals whom they represented, —Zeld> suspicious circumstances in CAN. No. 2497 v., ante.—-N.Z. 
& not by themselves.—Craia & Co. the relations between M. & J. were not 2510 xix. —-—~.]—MCcCREA v. BAR- 


v. BLACKATER, [1923] 8S. CG. 472.— 
SCOT. ainst 
0 


sufficient to support the judgment 
J., in the face of tho denial 
defts. that any such relation 


HAN-JENKINS COMMISSION Co. & RABY, 
1930) 2 W. W. R.52; 3D. L. R. 481; 
4 Alta. L. R. 521.—-GAN. 
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Cases 2559-2665. 


2559. For 2 0. & P. 145°” read “2 0. & P. 124.” 

2568. Add. AryMmolations :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. ©. 414. 
As to (8) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 


2564. Add. Annotations :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. 
As to (2) Refd. Marconi’s ae Telegraph 
Co. v. Newman, [1930] 2 K. B. 292. 


2566. Add. Annotations :—Consd. Ariadne S.S. 
Oo. v. McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2567. Add. Annotations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. O. 414. Refd. 
ia S.S. Co. v. McKelvie, [1922] 1 K. B. 

2571. Add. Annotations :—Overd. Universa] Steam 
Navigation Co. v. McKelvie, [1923] A. O. 492, 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
{1926] A. C. 414. 

2575. Add. Annotation »-Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2576. Add. Annotation :—-Expld. Akt. 
Harding, [1928] 2 K. B. 871. 

2577. Add. Annotation :—As to (1) peice Westa- 
cott v. Hahn, [1918] 1 K. B. 495 

2583. 4dd. Annolaiion :—As to (2) Retd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

aida eo Annotation :—Refd. The Lizzie, [1919] 


Ocean v. 


2585. Add. Annotation :—As to (1) Refd. Universa) 
ee Co. v. McKelvie, [1923] 

2591. Add. Annotation :—Refd. Ariadne 9.8. Co. 
v. McKelvie, [1922] 1 K. B. 618. 


2594. Add. Annotation :—As to (2) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 880. 


2595. Add. Annotation :—Distd. Drughorn v. 
Rederiakt. Trans-Atlantic, [1919] A. O. 203. 


2597. Add. Annotation :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. 


2599. Add. Annotation :—Refd. Ariadne 8.8. Co. 
v. McKelvie, [1922] 1 K. B. 518. 


2606. Add. Annotations :—Distd. ihe catia uv. 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Refd. Rederiakt. Argonaut v. Hani, A 918) 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (ce) i, RURAL MUNICIPAL 

Where a wife ocon- 

tracting for the sale of a house 3 ed 
a document in ber own name without 
any indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pltf. of the commission 
on the sale thereof :—Hel Paro! 
evidence was not admisatble ih an 
action against the husband to show 
that she was in fact acting as agent.— 
KATZMAN v. OWNAHOME REALTY Co., 
ee 1 AN, L. R. 201; 26 O. W.N, 


2591 ili. ——~. 


22.—CAN. 


accoun 


ou for pr 
n an action a 


PART X. SEOT. ears SUB-SECT. 1.— 


was 80 drawn by pte pag bloat v. 
LITY 
No. 280, & LasHEn, (1918) 2 


315; 39D. L. R. 618; 1i Sask. L. R. 


sm. ——— Sale of shares. 

vestor purchased from a chartered 

accountant 150 shares in a co., 

pe fherefor & received from the char- 
a 


knowledged payment of the price of 150 
shares & conoluded with th 
“the transfer for which wil] be sent 
ature in due oourse.” 


or re of the price deft. denied 
rene lity, ave arene that ° 


ENGLISH AND Emrrre Digest SuPPLEMENT. 


2 K. B. 247; Collins v. Associated Greyhound 
Ragesoutaes. {1980] 1 Oh. 1. 

2609. Add. Citations : — RDERIAKTIBBOLAGET 
ARGONAUT 2. HANI, {1018] 2 K. B. 247; 87 
L. J. K. 9 sub nom. ARGONAUT »v. 
HAnt, 14 Asp. M. LO. 810. 
Add. Annotation :—Refd. Drughorn v. rier 
er one Trans-Atlantic, [1919] A 


-]—The onporral deaear ina charterparty of 


pee es as ‘ e oharoner de 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as ‘‘ charterer,’’ & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on- the ground 
that such evidence would contradict the 
written contract :—Held: the evidence was 
admissible-—-DRUGHORN (F.), Lrp. v. REDE- 
RIAKTIEBOLAGET TRANS-ATLANTIC, [1919] 
A. ©. 203; 88 L. J. K. B. 2838; 120 L. T. 
70; 35 T. L. R. 73; 63 Sol. Jo. 99; 14 
Asp. M. L. ©. 400; 24 Oom. Oas. 45, H. L.; 
affg. S. C. sub nom. REDHRI AKT. TRANS- 
aay ean v. DRUGHORN, [1918] 1 K. B. 304, 


So 


Annotation -—Consd. Ariadne S.S. Co. v. McKelvie, [1922] 
1K. B. 518. 


2610. Add. Annotation :—As to (2) Refd. Keen v. 
Mear (1920), 124 L. T. 19. 

2613. Add. Annotation :—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

2620. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 618. 

2684. Before this case, after ‘“‘ See, now, Bills of 
Exchange Act, 1882 (c. 61), s. 28,”’ add ** &, 
generally, BILis OF EXCHANGE, Vol. VI., 
pp. 112-114.” 

2635. Add. Annoiations : —Refd. Billiott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kimber Coal 
Co. v. Stone & Rolfe, [1926] A. C. 414; Kettle 
ca & Wakefield (1927), 43 T. L. R. 

2639. Add. Annotation :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 

2655. Add. Annotations :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 801; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 


66 Se. L. R. 03; [1918] 28. L. T. 321. 
~—§COT. 


2609a. 
one of t e contracting 





Naa 
PART X, SECT. 1, SUB-SECT. 2.—C 
bi. fA olanse in eo 
document under Tail deel eet 
in- bind a person as principal) of one a 
the parties, cannot so biod him where 
aid the the deed Was not executed by him 
or executed tn his name.~—BatTrie 
oa one CoRN FLAKE Co. vu. 
NASTED CORN FLAKE Co., 
oes) aD. 1. R. 543.—CAN. 


PART X. SECT. B. tb piece 3.— 
sl. ate rule ae pon a 


person or firm na 
negotiable finn’ to be sho d bec leatly 








}—An 


pt, which ac- 


egze words: 


2598 ii. ——- pace & contract is his position in stated on the ane or on the back of the 
phase Nap Pag by an agent in his own on was merely that of an ducument. A sHory note was 
name the terms thereof glearly peat ae a disclosed p ali signed by a chett who was 
indicate personal liability the agent eld: on the terms of the receipt appl. firm. The 


deft. waa personally lable to imple- 


to be the agen) 6 4) 
chetty noes name & it 


reenidioag ot Rip vatenticn® Seles 

ntention, unless if ment the contract of sale, & it war cae i appit. es 
can be shown by ext mic nee incompetent for him to add nee parol —, 
that there was an exp evidence to show, in contradiction of se aa ct tho foaa “Hi py bg fm P, R. 


that the agent should. not be liable me 


that the contract rendering him Hable 


its terme, _ he was merely 
©. CRAIG. (1919) 8 Oa 80, 


CRRIETAB 
(1932), Ll L. H 10 Ran. 257,-—IND. 


88 


Vol. 1.—Agency. Cases 2658—2733a. 


2658. Add. Citations :—sub nom. OREW v. Perit, 3 2726a. Minister of Health—For breach of contract. ] 


Nev. & M. K. B. 456; 2 Nev. & M. M. C. 309. 
Add. Annotation :—Refd. Elliott v. Bax. 
Tronside, [1925] 2 K. B. 301. 


2664. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926) A. C. 414. 


2665. Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 


2666. Add. Annotation :—Generally, Refd. Kettle 
o oo & Wakefield (1927), 43 T. L. R. 


2686. Add. Annotations :—-Refd. Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 226; West. 
minster Bank v., Hilton (1926), 136 L. T. 315. 


2695. Add. Annotations :—As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923} 
A. CO. 492. Generally, Refd. Kimber Coal Co. 
v. Stone & Rolfe, (1926] A. C. 414. 

2701. Add. Annotation :—Consd. Akt, 
Harding, [1928] 2 K. B. 871. 


2712. Add. Annotation :-—--Refd. Greenwood 1. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


2726. Add. Annotations :—As to (2) Refd. Public 
Works Oomrs v. Pontypridd Masonic Hal] 
Co., [1920] 2 K. B. 233. Generally, Consd. 
Gilleghan v. Minister of Health (1931), 47 
T. L. R. 439. Refd. Rowland v. Air Council 
(1923), 39 T. L. R. 228. 


Ocean v. 


PART X. Be % SUB-SECT. 4.-~ 





business.-— HUDSON-MATTAGAMI ExXx- 
a). PLORATION MINING Co. 0. WETTLAUFER 


—By Ministry of Health Act, 1919 (c. 21), 
8. 7 ( (hy, ‘t The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name” :— 

Held: this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 
proper remedy is against the Crown by 
petition of right.—GILLEGHAN v. MINISTER 


OF Hearts, [1932] 1 Ch. 86; 101 L. J. Ch. 
81; 1461. T. 231; 47 T. L. R. 439. 
2727. Add. Annotations :—Consd. Gilleghan v. 


Minister of Health (1931), 47 T. L. R. 489. 
Refd. Public Works Comrs. v. Pontypridd 
Masonic Hall Co., [1920] 2 K. B. 233. 

2729. Add. Annotations :—Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. Refd. China 
Navigation Oo. 7. A.-G. (1932), 48 T. L. R. 
375. 

2781. Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 


2782. Add. Annotation :—Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


27338a. For declaration as to meaning of con- 
tract.|—By a contract made between pltfs. 
& the Secretary of State for War the Secretar 
of State hired from pltfs. a steam engine 
hay press upon the terms that the engine 





of the same to another co., which, 
after changing its name several times 


LROTHERS, LTD., [1928] 3 D. L. R. had gone into liquidation :—Zifeld- 
Sford,  ooniraes tet eee f2 G61; 62 0. L. It. 387.—CAN. deft. co. was lable to pitts. for the 
att of a foreign shipowner, who pro- 2712 iv. ——.}—A co. cannot crn et pits tp nnpelc on pocoont 
sed to establish a service from be bound by any contract made on its o G e Teo8i TT , y a7 "RA S48: 59 
alifax to Havana & other southern behalf before it comer into existence, NS Ro! 1 } —C Aw ona 


ports, contracted in their own name 


nor can it, subsequent to its formation, 


with plitf. to provide space on the shi te ao @  contract,—W EARNE 

for 6 ahiomout of tHinber to be carrion, BRO Russa Enaiverrina | PART X. cil 1, SUB-SECT. 6.— 
from Halifax to Buenos Ayres. The Works. (1928), I. L. R. 7 Ran. 144.— - (a). 

proposed service was abandoned by IND. 2730 i. Secretary of State for India— 


the shipowuer, so that the contract 
entered into by defts. could not be 
rformed Held : there having been 


ep. Billoferchange accepted—In name 
of non-ertatent company.) — Deft., a 
member of a firm, H.& S 


of goods by Com- 


Contract irae sup 
PF ract ultra vires.) 


maniing Officer— 


. rep resented —PIitf. having Baap into a contract 


allure on defts,’ part to disclose that 
thoy were merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for dam s result- 
ane from cancellation of the ship’s 
kalling.—SHEPARD & Morse LUMBER 
Co. Inc eetornes v. MaTHERS (I. H.) 


& Son, VP L. R. 457; 58 
N.S. R. 4 6 CAN. 
PART X. SECT. 1, SUB-SECT. 4.—E. 





2709 ili. Principal undisclosed—- 
Principal no right to sue.}—COHEN vt. 
DOMINION pete Ry. Co. Baty 
3M. P. R. ne Uh y we R, 
715; 1938) °5.4 N. 


PART X. SECT. 1, SUB-SECT. 5. 


2712 li. ———- On behalf of unineor- 
poms body.}~-An officer of a brother- 

od lodge, an unincorporated prt 
who as such officer on Pics po of 
lodge borrows coigartd sd doce: 
ments tiga Peat obligate 
repayment, personally Hable” ot 

repayment, ay contracted for a 
ne ncipal who hed no existence in en 
—-FINLAY ¥. BLAOK, [1921] 2 W. W. R. 
907,—CAN. 


2712 tll. -—— —— 
not be the agent of i reheated but 
actually aa yet non-existent CO0., 
= co. when formed cannot 7 

advantage of pen? contract entered 
into by a oppor 
as ite agent, he r by . mpted 
ratification or otherwise ; but a person 

rovisional contract not 
pinsiae ces not to be 
a contract at all—uniless & until the 
co. becomes entitled ete commence 


& warranted to pitf. that @. Pe 8. Co., 
Ltd., were an incorporated co. & that 
he was authorised by it to accept a 
bill of eeohauge as ite agent. He 
accepted a draft in the name of the 
co & pitf. upon the faith of such 
assertion & warranty discounted the 
draft. H. & S. Co., Ltd., were not 
then an incorporated co. :—Held: 
deft., by his acceptance of the draft 
in the name of a non-existing corpn., 
warranted & represented that there 
was euch a corpn. in existence & that 
he had authority to accept the draft 
for that co., & not having any such 
authority, he was personally liable 
for the amount of the draft & the costs 
& expenses incurred by pitf. in en- 
deavour to corey same from H. 

& 8. Co., Ltd.— BANE OF Nova Soot 

HatFig.p (1920), etd N. B. R 133 
BR D L. R. 138 

sq. Purchase “of oe on behalf of 
firm—Firm having disposed of business. | 
~—Pitfs., owners of an apple orchard, 
were visited ha C., 2 See or deft. co., 
who represent eee ‘ Pt he was 
buying on behalf o & L., a firm 
which had been well-known to pitfs. 
in previous years as b Hy of by On as 
& was yh, solld to it 
“all right, solid as a OOK P 
been r ce 1847.”’ A paper had 
produced & renee by pltfs. containing 
airlagel oy - the core osed sale & 
purporting be mat tween pltfs., 
as sellers, a a “x L., or their agents, 
as buyers. Plitfs. delivered their 
apples to deft., & received payment on 
account in cheques of deft. co. At the 
time of the transaction N. & L. had 
ut of business, having disposed 


gone 0 
89 


for the supply of horses’ food with the 
officer commanding the depot of a 

caval ment, sued the Secretary of 
State or the balance due to him under 
the contract :—Held: an officer com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General in Council aader Government 
of India Act, 1915, 8. 30 (2), to enter 
into con on behalf, of the 
Secretary of State, the contract sued. 
upon was vires & could not be 
enforced against the latter.—SEORE- 
TaRY OF STATE v. SARIN & Co. (1929), 
I. L. R. 11 Lah. 375.—IND. 


sr. Who is Crown servant or 
ontractor.|— » co. entered to a 
preg alee with the Minister of Railways 


Applt. co. had obtained under a lease 
from the Govt. the right to lay & main- 
tain a gas main across the solum of the 
canal. Clause 6 of the lease stipulated 
that, in the event of its gas main being 
from any cause injured, applt. co. was 
to have no claim or demand against 
“‘ His Majesty, His servants or agents.’’ 
During the ex cou aon oF the contract, a 
break occurred in the gas main, & 
applt. co. eunee amare allcging 
negligence o 6 resp. co. in dredgi 
the bed of the canal :—Held ; resp. co. 
was not a “ servant’ or an “ agent ” 
within the contemplation of clause 6 
of the lease & was therefore liable ‘ie 
damage. Papen acre Licat, Heat & 
POWER AN & es a 
tang east 3D. I. < 7 8; pre 
*» me 
a3 83 Guo. 


C. 43 81 Rev. Leg Leg. 450. 


Cases 2738a— 2812. 


should be used only for the purpose of work- 
ing the press. Plitfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft. had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract :—Held: the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself.—Hoster BroTHers v. DerByY (EARL), 
{1918}2 K. B. 671; 87L. J. K. B. 1009; 119 
L. T. 851; 34 T. L. R. 477, C. A. 

2734. Add. Annotations :—Consd. R. v. Income Tax 
Special Purposes Comrs., Fz p. Dr. Barnado's 
Homes Nationa! Incorporated Assocn., [1920] 
1K. B. 26. Refd. China Navigation Co. », 
A.-G. (1932), 48 T. TL. R. 375. 

2740a. —— To mess.|— BROWN v. DOYLE 
(1788), 3 Camp. 51,n.; 170 E. R. 1302. 

2742a. —— On order of secretary of mess 
committee.]|—LAScELLES v. Ratinun, No. 
704a, ante. 


2748. Add. Annotation :—Consd. 
Porter (1924), 41 T. L. R. 57. 


2749. Add. Annotations :—Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
ooo Edwards v. Porter (1924), 41 T. L. R. 
F) e 

2751. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


2752. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


2753. Citations :—For ‘“ P. C.’”’ read ‘' H. L.”’ 


2753a. Sale of goods—Principal not entitled 
to sell.|—-Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 








Edwards _ v. 


PART X. SECT. 1, SUB-SECT. 7.—A. | 


2748 v. .J—In an action for 
breach of warranty of authority, the 
cause of action is the breach of the 
express or implied promise of the person 
who assumes to act as agent that he 
has authority so to act, the con- 
sideration necessary to make that 





PART X. SECT. 1, SUB-SECT. 7.—B. 


27651. Third party in error as to 
actual scope of agent's authority. |— 
Deft.. as agent of absentee landlords, 
instructed pitf., a solr., to distrain for 
rent. on certain goods. 
made to the goods by a chattel mtgee , 
whose right was contested 


ENGLISH AND Empire Dicest SupPLEMENT. 


of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it. being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability —-BENTON 1. 
CAMPBELL, PARKER & Co., [1925] 2 K. B. 
410; 94 L. J. K. B. 881: 134 L. T. 60; 89 
J. . 187; 41 T. L. R. 662 69 Sol. Jo. 842, 
D. . 


2757. Add. Annotation :—-As to (1) Consd. Edwards 
v. Porter (1924). 41 T. L. R. 57. 


2761. Add. Annotation :—As to (3) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538. 


2763. Add. Annotations :—As to (1) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
588; Edwards v. Porter (1924), 41 T. L. R. 
aD eee fo (2) Refd. Ie Wingfields, [1923] 2 
K. B. 112. 


2769. Add. Cifation :—13 Asp. M. L. C. 463, 


2775a. - —— Acceptance subject to ratification. ]— 
WATSON v. DAVIES, No. 1001a, ante. 


2777. Add. Annotation :-—Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 
2780. Add. Annotation :—Consd. Edwards vt. 


Porter (1924), 41 T. L. R. 57. 


2788. Add. Annofution :—Refd. Smith v. Buskell, 
Buskell v. Smith & G. W. Ry., [1919] 2 Ix. B. 
362. 

2791. Add. Annolation :--—-Refd. Cooper v. Dum- 
mett (1930), 70 L. Jo. 894. 


2795. Add. Annotations :—Refd. Edwards _ v. 
Porter, McNeall v. Hawes, [10928] 2 K. B. 
538; Edwards v. Porter (1924), 41 T. L. RH. 
57, 


2807. Add. Annotation :—Refd. Holt v. Markham, 
[1923] 1 K. B. 504. 


9812. Add. Annotalion :—A to (2) Refd. Archangel 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. R. 857. 


received by them rimply & solely on 
her behalf.—Gnray v. MURCHISON 
oe 70 DP. L. Re. 73 [1222] 3 

. W. R 545.—CAN. 

2808 iv. —-—.]—-Where a person who 
bas offered, through the agent of an 
owner of land, to buy the land for 
cash pays the agent a deposit on the 


A claim was 
by pltf. 


promise binding being found in the 
action of the other party in entering 
into the contract, Itf., in euch an 
action need not establish that he 
believed deft.’s representation that he 
had autkority. nous it must appear 
that he acted tn reliance upon it.— 
eesti v. Brown, [1923] V. L. R. 440. 


2748 vi. ° }~-Brooks, LTp. v. 
CLAUDE NEON GENERAL ADVERTISING, 
Lrp., (1932) 2 D. L. R. 45.—CAN. 

st. Liability for return of deposit. }— 
Where a person, falsely representi 
himself to be the agent for the owner o 
certain land, entered into a contract 
for the sale thereof, & received a deposit 
on account of the purchase money, but 
the vendce could not obtain specific 
per ormeuee of the contract :—Held : 

is remedy against the agent, for the 
return of the deposit was at law, & 
that a bill for that purpose would not 
lle.—GRAHAM v. POWRFJ]L (1868), 15 
Gr. 327.—CAN. 





ander instructions from deft., whose 
authority for such proceedings was 
later repudiated by the landlords :— 


Held: pltf. could recover from deft. 


his costs of the interpleader proceed- 


ings upon a warranty of authority.— 
CUNLIFFE v. PLANTA, [1920] 3 W. W. R. 
898 P4 54 D. I. ih. 196.—CAN. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 


2808 iii. ———__ Subject to special 
terma.}--Plitf. listed land witb defts. 
for sale, Defts. secured a prospective 
purchaser, receiving from him 81,000 
as at ay & gave a receipt setting 
out the terms of sale & concludinu 
thus: ‘‘ Money to be refunded if 
Gray Estate fail to deliver, as per 
agreement.’' The purchaser refused 
to complete :—Held: defta. in their 
receipt undertook an obligation to the 

urchaser to hold the deposit on his 

ehalf, & pitf. could not recover the 
moncy from defts. as if it had been 


90 


proposed purchase-prico on the con- 
dition that the money shall be held 
peocne the execution of a transfer 

y the owner, then living abroad, & 
that, if the transfer is not executed & 
returned, the money will be handed 
back to the payer, the agent is bound 
to so hold the money & return it if 
he cannot procure the_ transfer. 
BELL v. KROnNN, [1931] 2 W. W. R 
701.—CAN, 


2809ia. —— —— ———.)]—Where 
a vendor has agreed to pay o com- 
mission to his agent & has ugreed that 
the amount received by the agent as 
a Gepost from the purchaser should be 
retained by the agent in part payment. 
of such commission & has given security 
for the balance, the depowit must be 
treated ae paid over to the vendor, & 
in an action for money had & received 
it is only from the vendor that it can 
be recovered.——BRUNSTETTER ©. ZUSB- 
InG, [1918] 8 W. W. R. 546.——CAN. 


2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.]—In 1917 
pitfis., under licence from the Russian 
Imperial Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft. bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 18, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pitfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pitis. in the first action on Nov. 8, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers & the Russian Govt. were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it : 
—Held: (1) this money had been paid to the 
bank as agents for the Russian Govt.. & the 
ct. would not order payment of it in the 
absence of that Govt. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct.—STreAmM Saw MILLS Co. r+. 
BARING BrRotTuers & Co., ARCHANGEL SAw 
Mi1.s Co. ». BARING BrotTuErRs & Co., [1922] 
1 Ch. 244; 91 L. J. Ch. 325: 126 L. T. 
4038; 38 T. L. R. 200 ; 66 Sol. Jo. 170, C. A. 


Annotation:—Refd. Home & Colonial Insce. v. London 
CGiuarantee & Accident Co. (1928), 45 T. L. R. 13k. 


2815. Add. Annotation :—Refd. Bell 
Bros., Itd. (1931), 146 L. 'T. 258. 


2818. Add. Annotations :—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1923] 1 K. B. 348 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926} ] 
K. B. 328. 


2825. Add. Annotation :—Refd. Re A Debtor, 
[1928] Ch. 199. 


2826. Add. Annotations :—Apld. Admiralty Comrs. 
a. National Provincial & Union Bank of 
England (1922), 127 I. T. 452. Distd. Steam 
Saw Mills Co. ». Baring, Archangel Saw Mills 
Co. v. Baring, (1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 


v Lever 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) ii. 


2828 v. --~-If a hank pays 
money on 4 forged cheque to an inno- 
cent agent who at the time informs 
the bank that he is an agent & not a 
principal, & who before discovery of 
the forgery pays the money over in 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent.— 
BANQUE D’HOCHELAGA v. MARSHALL, 


peat 2 W. W. RR, 496; 31 Man. 
° R. 242,-——-CAN. 





209441. Agent 


| 


| 2924. 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b). 


2918 {. General rule.}-——Where a third 
party has suffered loss or injury he 
has no right of action against an agent 
personally unless the agent has been 
gull ty of a wrong or a breach of trust.— 

INTERMUTER tv. MOULTON (1922), 65 
D. L. R. 653.—CAN 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (a). 


holdin 
principal— Absolute 


9] 


Vol. I.—Agency. Cases 2814a-— 2943. 


Refd. Jones v. Waring & Gillow, [1926] A.C. 
670. 

2828. Add. Annotations :—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
rai Bank for Foreign Trade, [1926] 1 K.B. 
328. 

2831. Add. Annotation :—Consd. Guaranty Trust 
res of New York v. Hannay, [1918] 2 K. B. 
623. 

2884. Add. Annotation :—As to (1) Refd. British 
American Continental] Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 828. 


2839. Add. Annotations :—Refd. Marshall Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343; 
China Navigation Co. v. A.-G. (1932), 48 
T. 1. R. 375. 


2841. Add. Annotations :—Refd. Holt v. Markham, 
[1923] 1 K. B. 504: Jones v. Waring & 
Gillow, [1926] A. C. 670. 


2842. Add. Annotation :—As to (8) Consd. Rek- 
stin v. Severo Sibirsko Gosudarstvernnoc 
Akcionernoe Olschestro Komseverputj & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. 


2866. Add. Annotation :—Folld. Tlosier v. Derby 
(Earl), [1918] 2 K. B. 671. 


2867. Add. Annolation :—Consd. It. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2888. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. 


2895. Add. Annotation :——-Refd. Lawrence v. Hayes, 
{1927} 2 K. B. 131. 


2899. Add. Annotation :—Refd. McCreagh v. Judd, 
[1923] W. N. 174. 


Add. Annotation :—Refd. Belvedere Fisb 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
{[1920] 2 K. B. 487. 


2926. Add. Annotation :—Consd. Weld-Blundel] v. 
Stephens, [1920] A. C. 956. 


2940. Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775; 
Tondon & Montrose Shipbuilding & Repairing 
Co. v. Barclays Bank (1925), 31 Com. Cas. 67; 
Leitch (William) & Co. v. Leydon; Barr 
(A. G.) & Co. v. Macgeoghegan (1930), 47 
T. L. R. 81; United Fruit Co. v. Frederick 
Leyland & Co. (1930), 47 T. L. R. 33; 
Savory (G. B.) & Co. v. Tioyds Bank, Ttd. 
(1932), 146 L. T. 530. 


2948. Add. Annotation :— Refd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


owner.)—-A servant or agent can he 
ened for converaion of a chattel mtge. 
claimed by pltf. from the master or 
principal, where the refusal by such 
servant or agent to deliver it to the 
pitt. is absolute.—ADVANCE RUMELY 
'HRESHER Co., INCORPORATE v. 
SkRvick, [1919] 2 W. W. RR. 647; 
12 Sask. L. R. 294.—CAN. 


er. Breach of trust.jJ—- Under an agree- 
mont between pltf. finance co. & deft. 
co. which was a retail dealer in motor 
cars, the former co. financed for the 
latter co. certain shipments of cars 


se 


goods 


1] for 
refusal to 


true 


Cases 2951—3040a. EINaLIsH anpd Empire Digest SupPpLEMENT. 


2951. Add. Annotation :—Refd. Banbury v. Bank | 29538. Add. Amnnolation :—Consd. 


of Montreal, [1918] A. C. 626. 


Edwards 
Porter (1924), 41 T. L. R. 57. 


Part XI.— Duration and Termination of Agency. 


2989. Add. Annotation :—Apld. Graves v. Cohen 
_ (1929), 46 T. L. BR. 121. 


3002. Add. Annotation :—Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


3004. Add. Annotation :—Refd. In the Estate of 
Dinshaw, [1930] P. 180. 


8005. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 807; Re Blake, 
Re Minahan’s Petition of Right, [1932] 1 Ch. 


54. 


8014. Add. Annotation :—Refd. Payzu v. Saunders, 
[1919] 2 K. B. 581. 


3025. Add. Annotation :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


8027. Add. Annotation :—As to (1) Folld. Schostall 
v. Johnson (1919), 36 T. L. R. 75. 


3027a. ——- ——— Agent not Interned.|—In Aug. 
1912, plitf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltt. 
was exempted from internment & was 
allowed to travel between his house & defts.' 
place of business. In Sept. 1914, defts. 
wrote to pitf. that in the circumstances the 


consigned by the manufacturers, under 
bills of lading with draft attached, to 
the deft. co. By the terms of said 
agreement deft. co. covenanted not to 
sell, mtge., etc., the cars without 
first having paid in cash the unpaid 
balance of the purchase-price, & to hold. 
the cars in trust for pitf. until their 
hose had been paid in full, & by the 
atter clause deft. co. also expressly EASTERBROOK  v. 
paid it had no right or title in the cars. 

e cars were never in the possession 
of pitt. nor did pitf. have any dealings 
with the manufacturers wi respect 
to them. The agreement was signed 
for deft. co. by deft., M., its president ; 
& through him deft. co. sold the cars 
without having made the payments 
called for by the agreement. Pitt. 


8040a. ——— 


that they had been made by deft. 
recklessly & witbout regard to their 
truth or falsehood, & that they had 
induced pltf. to purchase the business : 
—Held: the jury was justified in 
treating deft.’s statements as definite 
representations & in conoueiee that 
they were made to tnuduce did 
induce, plitf. to buy the business.-— 
Hopkins, [1918] 
admitted that until such amount was WN, Z. L. R. 428.—N.Z. 


PART XI. SECT. 2, SUB-SECT. 1.—A. 


2965 vii. ——.J—-In an ordinary 
house agent's agreement the principal 

| may revoke the agent's authority at 
any time before the agent has fully 
performed what he was authorised to 
do.—TYNAN v. A’BECKETT, [1923 


agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract :— 
Held: the status of pitf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& Spo was entitled to damages.—ScHOSTALL 
v. JOHNSON (1919), 36 T. L. R. 75. 


8028. Add. Citations :—affd., [1918] A. O. 289;- 
87 L 416 


~ Jd. K. B. ; 118 L. T. 126; 84 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 
Add. Annotations :—-As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Distd. Fricod Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Rodriguez 
v. Speyer, [1919] A. O. 59. 


8029. Add. Annotation:—As to (2) Refd. Naylor, 


Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1K. B. 331. 


3030. Add. Annotalion :—Refd. Schostall v. John- 


son (1919), 86 T. L. R. 76. 


.]—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 





then affected a sale to C. Pitf., who 
was an assignee of B., claimed a com- 
mission on this sale:—Held: deft.’s 
contract with Bb. was determined when 
deft. lost the property, &, when after 
the lapse of the nine months, deft. again 
obtained an interest in it he was free 
to deal with C. or any one else on his 
own account.—CURTIS v. CRUICK- 
SHANK, [1929] 2 D. L. R. 35; 1 
eae R. 851; 40 B. C. RR. 546.—- 


PART XI. SECT. 3, SUB-SECT. 1. 


st. Death of principal— Power to con: 
vey land.}—Heild: under a power of 
attorney executed by M., who died in 
1919, her attorne could execute a 


valid transfer of her land, after her 


sued both defts. for damages for con- 
version. Tho defence of the co. was 
struck out & the action proceeded 
against M. :—Held: by the agreement 
deft. co. became at least a trustee for 
pltf., & that the sale of the cars in 
violation of the agreement was a breach 
of the trust, for which deft. M., as well 
as deft. co., was liable in damages.-— 
DEALERS FINANCE CORPN., LTp. v. 
MASTERSON Motors, Lip. & MASTER- 
SON, {1931] 1 W. W.R. 214; 4D.L. BR. 
730; reveg., [1931] 1 W. W. R. 194; 
258. L. hk. 240. AN. 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 


29501. Misrepresentations — Reck- 
jess.}-—Deft., as agent for the owner, 
induced pltf. to purchase a grocery 
business. Pitf. claimed damages from 
deft. on the und that he had induced 
her to purchase the business by mis- 
representations. The jury found that 
the representations made were untrue, 


V.L. R. 412.—Avus. 


2965 viii. ———-.}—A contract of 
agency can in the absence of a term, 
expres? or implied to the contrary, 
be terminated at the will of either 
party.—POLLARD v. GIBSON, [1924] 
4D. L. R. $54; 65 O. L. R. 424: 
varying, 54 0. L. R. 419.—CAN. 


PART XI. SECT. 2, SUB-SECT. 1.-—B. 


2976 vi. ——- Loas of subject-matter. }— 
Deft., the purchaser under an agree- 
ment for the sale of timber limits, listed 
the rope with B. for sale. B. 
introduced C. as a prospective pur- 
the pat - ta due und ae i eae 

e paymen ue under agreemen 

ve his vendors a quit-claim deed & 
hey gave him an option to purchase 
agen: This option expres & deft. 

ntinued a negotia jons for about 
nine months. e then obtained 
another option, &, having made another 
agreement with the owners to purchase, 
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doath.—He McCarry (1920), 53 D. L. R. 
249: 47 O. L. R. 285.—CAN. 


PART XI. SECT. 8, SUB-SECT. 4. 


8015 i. General ee June 19, 
1925, C. appointed P. her attorney by 
a power of attorney under seal, which 
was ig hae to come into operation 
when (. was incapacitated hoagie 
illness from attending to business. T 
deed purported to confer on P. wide 
powers of management in respect of 
C.’s estate, & in aces a power to 
sell C.’s personal estate & withdraw 
money from her bank account & employ 
it. for our of the Diao ear mentioned in 
the deed. On Sept. 9, 1925, C. was 
certified to be insane, & th 

until her death on Apr. 27, 1928, she 
was tunable to her affairs :-— 
Held: the power of attorney became 
void on supervention of C.‘s 


insanity.-Re COLEMAN, Ez p. : 


syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 150 000 shares age 
by them & stated: “We now hand 
application for the shares hereby un be 
written by us together with eheque for £1 256, 
being deposit of 2s. 6d. per share.’’ The 
letter also proved that applt. was only to 
be allotted & for so many of the 10,000 
shares as sho “i e his due proportion of "the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause: ‘‘ This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 


3057. Add. Annotations :—Refd. 


Vol. .—Agency. Cases 3040a—3057. 


an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the bata amount 
of the application money. On the same day 
the co. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his a application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares :— 
Held: the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw.—Re OLYMPIC REINSURANCE Co., 
POLE’sS CASE, [1920] 2 Ch. 341; 89 L. J. Ch. 
544; 123 L. T. 786; 36 T. L. R. 691, C. A. 


See, generally, COMPANIES, Vol. [X., pp. 182 
et seq. 


3041a. -—-—— Agent having sole selling rights of 


manufacture. ]—-ELLIS STERLING BooK KEEP- 
ING MACHINKs, LTD. v. ELLIS ADDING TYPE- 
WRITING Co. (1930), 74 Sol. Jo. 26. 


3051. Add. Annotation :—Refd. Smith v. Wood 


(1928), 1389 L. T. 250. 

Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, (1921]3 K. B. 157. 


PART XI, SECT. 4, SUB-SECT. 3. 
ili. ——- ——.]— Held : a mere authority to sell was not rendered irrevocable, cithor by reason of its express 
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terms on from valuable consideration having been given.—Maoop v. GRANGE, [1927] N. Z L. &. 780.—N.Z, 


toas A. H. Act, 1923. 


Vol. IL Cases 4—2@a. 


AGRICULTURE. 


Notre.—The Act how in force in England is “ Agricultural Holdings Act, 1923 (c. 9),”” herein referred 


The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 


Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 :— 
SUB-SECT. la.—-COMPENSATION FOR INCREASED OR DIMINISHED VALUE OF HOLDING. 
SUB-SECT, 3a.—COMPENSATION FOR ENFORCEMENT OF PROPER CULTIVATION. 
SUB-SECT. 3b.—ASCERTAINMENT OF COMPENSATION. 


Part |!.——Definitions. 


Add the following cross-references :—‘*‘ Market garden.’’ ]—See Nos. 267b, 267c, post. 
‘* Agricultural holding.’’}—See No. 80f, post. 


Part Il1—Commencement,. Duration, and Termination of 
Agricultural Tenancy. 


4. 


19. 


24a. 


Add. Annoiulions :—Refd. Croft v. Blay, 
[1919] 1 Ch. 277; Simmons v. Crossley, 
[1922] 2 K. B. 95. 


Add. Annotations :-—As to (2) Reid. Re Bebing- 
ton’s Tenancy, Bebington v. Wildman, 
11921] 1 Ch. 559; Fordree v. Barrell (1931), 
95 J. P. 141. 


Agriculture Act, 1920 (c. 76), s. 28—-To what 
tenancies applicable.}|—The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the tnen current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 


PART I. - 


24d. 


29a. 


jects were not “ held for the purpose 


party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to determine the tenancy.—EDELL v. 
DunigBu, [1924] A.C. 38; O31. J. K. B. 286 ; 
130 L. T. 890; 40 T. L. R. 84; 68 Sol. Jo. 
183, Hi. L. 


Agricultural Holdings Act, 1923 (c. 9), 

s. 25 (1).]—-The above sub-sect. applies to a 

notice to quit given by a tenant, as well as 

to a notice to quit given by a landlord.—* 
FLATHER v. Hoop (1928), 44 T. L. R. 698; 

72 Sol. Jo. 468. 

Termination of tenancy—-Whether matter for 

arbitrator—Under Agricultural Holdings Act, 

1923 (c. 9), s. 16.|—A question whether a 
tenancy has terminated or not is not a 
‘‘question or difference arising out of the 


notice being in the name of one of the 


sa. ‘* Agriculturist ’’—Saskatchewan 
Co-operative levator Company Acts.)}— 
Tie COMPANIES Winpine Up Act, fe 
SASKATOHEWAN CO-OPERATIVE ELEVA- 
Tor Co., Lrp. (Sask.), (1927) 4 D. L. &. 
804; (1927) 3 W. W. lt. 269.—CAN. 


sd. ‘* Markct garden.’’—Not experi” 
mental bulb growing establishment.] 
—~-~WATTEMKS v0. HUNTER, [1927] S. C: 
310.—SCOT. 


se. —-— Whether “ holding” includes 
“part of a holding.’ |—Tleld: in the 
construction of Market Gardeners 
Compensation (Scotland) Act, 1897 
(c. 22), the term “ holding ” includes 
“part of a holding,” & consequently 
sect. 4 of the Act applics where part of 
a farm, held under an _ ordinary 
agricultural lease. had been cultivated 
as a market garden prior to the com- 
mencement of the Act.— CALLANDER v. 
Saurri (1900), 37 Se, L. KR. 890.—SCOT. 


ef. “* Agriculiural holding.’’}—Two 
enclosures of ‘‘ permanent grass park ”’ 
10 & 3!) acres in extent, on which there 
were no buildings, were used by the 
tenant, a dairykeeper, for the grazing 
& feeding of 5 cows & 1 horse. In 
his dairy businces, which had existed 
before he got the enclosures, he sold 
the milk A idiged orp by his own 5 cows, 
& the milk, which he bought of other 
10 cows belonging to neighbouring 
farmors. fi pontine foe oc for i 
purpose o e ho or convey 
the milk to market :—Zeld: the sub- 


of a business or calling not primarily 
agricultural or pastoral,’* within Small 
Landholders (Scotland) Act, 1911 
(c. 49), 5. 26 (3) (g), & consequently 
were not oxcluded from the operation 
of the Act.—-HOWATSON v. M'CLYMONT 
(1914), 51 Se. L. R. 153.—SCOT. 


PART II, SECT. 3, SUB-SECT, 2.—A. 


fi. - Unregistered. |}-—In an action 
of removing from an agricultural hold- 
ing it was admitted that a removal 
notice had been sent by unregistered 
Ictter & had been recéived. It was 
also conceded that the peceinions of 
Removal Terms (Scotland) Act, 1886, 
did not apply :—J/eld : under rule 113 
of Sheriff Cts. (Scotland) Act, a 
landlord was entitled to adopt any one 
of the three methods of giving notice 
there set. forth, but must adopt one or 
other of them; &, accordingly, the 
notice of intention to bring the tenancy 
to an end sent by unregistered letter 
was invalid.—DEPARIMENT OF AGRI- 
CULTURE FOR ScOTLAND wv. GooD- 
FELLOW, [1931] Si. C. 556.—SCOT, 


sk. Joinl tenants in possession by tacit 
relocation—Nolice to terminate given by 
one tenant.}—Two brothers were part- 
ners & joint tenants under a lease 
renewable by tacit rolocation. The 
elder brother, the active partner, gave 
notice in writing to the andlord that 
he intended to leave the farm. Sub- 
sequently they declined to remove 
from the farm, on the ground that the 


joint tenants only, was insutticient to 
prevent renewal of the lease by tacit relo- 
cation :—Jield: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(ec, 64), 8. 18 (1), to prevent tacit reloca- 
tion, might be given by a duly authorised 
ageut for the tenant; (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 
the lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fact that he was acting both for him- 
self & as agent for his brother did not. 
appear ex facie of the notice.-—-GRAHAM 
tv. STIRLING, [1922] 8. C. 90.—SCOT. 


PART II. SECT. 3, SUB-SECT. 2.— B. 


sp. Statutory provisions—Contract - 
ing out.}—~Parties to a lease of agri- 
cultural subjects eannot contract out 
of the statutory provisions with regard 
to notice of terminaticn of the tenancy. 
—DvuGguip v. MurmuyraD, [1926] S.C, 
1078.—SCOT. 


PART II. SECT. 3, SUB-SECT. 6. 


29ai. Termination oftenancy— Whether 
matter for arbitrator—Under Agricultural 
Holdings (Scotland) Act, 1923 (ec. 10), 
s. 15.}—Held: not one of the matters 
remitted to the exclusive jurisdic. 
tion of the arbitratur.—DONALDSON’'S 
HosprraL (EPINBURGH) TRUSTEES 0. 
ESSLEMONT, [1925]8.C.199; on appeal, 
(1926] S.C. (H. L.) 68.—SCOT. 


Cases 29a—-30e. 


termination of the tenancy ’’ within the above 
sect.-—SIMPSON v. Batzry, [1924] 2 K. B. 666 ; 
eo B. 919; 131 L. T. 724; 68 Sol. Jo 


ae ae Cre i Powell, Hz p. Camden gest 
Lowthe 


Re 
29b. 


rv. Clifford, (19271 2 £.B 
PHAceon v. Ridgway (1925), 133 L. T.2 


——.|—In Agricultural Holdings 
Act, 1923 (c. 9), 8. 16 (1), which specifies the 
various kinds of question, difference, or claim 
to be determined by arbn. under the Act, 
the words “ arising out of the termination 
of the tenancy of the holding ”’ apply to a 
question, difference, or claim of any of the 
kinds previously mentioned in the sub-sect., 
&, consequently, no question, difference, or 
claim of any of these kinds can arise for 
determination by arbn. under the Act until 
after the termination of the tenancy. 

The landlord of an agricultural holding 
gave to the tenant a notice to quit on a 
certain day. The landlord alleged that 
before that day the notice to quit was with- 
drawn by mutual consent. The tenant 
denied that he ever consented to a with- 
drawal of the notice to quit, & continued to 
occupy the holding after that day. Subse- 
quently, on the application of the tenant the 
Minister of Agriculture & Fisheries appointed 
an arbitrator to determine in accordance 
with Ayricultural Holdings Act, 1923, the 
following claims, questions, or differences 
between the parties—namely, (a) whether 
the tenancy tad been determined by the 
notice to quit; (b) whether the tenant was 
entitled to compensation for disturbance, &, 
if so, the amount thereof; & (c) the amount, 
of the compensation to the tenant for im- 
provements & certain other matters :—Held : 
questions such as these were not questions 
which under sect. 16 (1) of the Act should 
be determined by arbn. in accordance with 
the Act, unless were questions ‘ arising out: 
of the termination of the tenancy”; that 
inasmuch as it did not appear that the 
tenancy had been terminated by the notice 
to quit or otherwise, these questions could 
not be said to arise out of the termination of 
the tenancy, & consequently that the arbi- 
trator should be prohibited from proceeding 
with the arbn.--—R. v. POWELL, Ex p. CAMDEN 
(Marquis), [1925] 1 K. B. 641; 94 L. J. 
K. B. 433; 182 L. 'T. 766 ; 39 J.P. 64; 41 
T. L. RB. 277; 23 L. G. R. 391, D. ©. 








sar gcd :—Consd. Thon . Cuno {1927] : Ar B. 130. 


29c. 


st. Lessor selling farm under power in 


Sale 





fd. Harrison v. Ridgwa 1338 a 8; kt. 
Webster, £2 p. Marshall (15: ap 7 


33h). 95 J.P. 


Whether condition eae to arbitra- 
tion—Under Agricultural Holdings Act, 1923 
(c. 9), Ss 16.]—The words “arising out of the 
termination of the tenancy of the holding”’ 
in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator.—R. v. POWELL, 
Kz p. CAMDEN (Marquis), [1925] 1 K. B. 641; 


ENGLISH AND Emprre Diarest SUPPLEMENT. 


o4L.J.K. B. 488; 182 L. T. 766; 89 J. P. 
64; 41 T. L. R. 277; 23 L. G. R. 391, D.C. 
Annotations :—Folld. Harrison v. Ridgway Ae 133 L. T. 
238. Consd. Lowther v. Clifford. 1 
Refd. R. v. Webster, Bz p. Marshall (18 531), 95 J. P. 226, 
29d. —-— -}--The determination of the 
tenancy is a condition precedent to the right 
to have a dispute within above sect. decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.—HARRIsON v. RIDGWAY 
(1925), 183 L. T. 288; 23 L. G. R. 484, D.C. 
Annotation :-—Qonsd. Lowther v. Clifford, (1927) 1 K. B.130. 


80a. ee Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63)—Application of 
Act.] Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 
(2) to equitable as well as legal owners ; 
(3) brie notice is by one person & sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part.—ROBINSON v. 
NesBitt (1920), 64 Sol. Jo. 291. 

Annaler Cones’: Apprvd. Blay v. Dadswell, (1922) 1 


e 








30b. ——— Contract for sale after passing of Act— 
Notice by one person—Sale by another.}/— 
ROBINSON v. Nessitt, No. 30a, ante. 
—-— Sale requiring consent of several 
parties—Consent of some parties given after 
foes of Act.]—A contract to sell to pitf. 
nd under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft. was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919:—Held: the 
contract of sale was entered into with pltt. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & pite. 
was entitled to possession.— Brooks v. BLoon 
(192U), 90 L. J. K. B. 577; 124 L. T. 316; 
86 T. L. R. 826 ; 64 Sol. Jo. 685, D. C. 


80d. —-— —-— Sale to tenant.]—-(1) Sect. 1 of the 
above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & 
sched. 1, are amending & not merely declara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—BLay v. 
DADSWELL, [1922] 1 K. B. 6382; 91 L. J. K. B. 
7389; 127 L. T. 6; 66 Sol. Jo. 489; 20 
L. G. R. 221; 86 J. P. Jo. 65, C. A. 

Annotation oa to wu ) Refd. Rigby v. Waugh’s Exors. (1931), 

100 L. J. K. B 

30e, Agricultural Holdings Act, 1923 (c. 9)— 
Farm held under two landiords—Notice to 
quit given by both—Contract for sale by 


80c. 





pltf.’s allowing tho urchaser to with- 1918 agreed to do so again. ae Bhocg 
lease—Purchaser jrul in Sg 73 draw from the agreem ent to purchase oe to sell the land. as deft. k 

not completed. ag pitf. did not affect deft.’s 
having sold ae pants So purchascs the lease.-—-RINK v. 


ae or reinstate during the summer sold it. No time 
raged 2 fad been fixed for deft. to give up 


in possession to the knowledge of deft., WW. ; _ ft. was tl 
the latter mht conclude “that pth 43 Dp eb) AR sk. L. 271; © posseauion :—Held ; deft. wes entitled 


had exercised the right to sell given SZ. Contract for share arming—No to put in & harvest the cro for 1918. 


the lessor under the lease & that 
his lease was therefore at an end; 


such occupation as was necessary 


provision as to duration.}-—Deft. cro roe FLETCHER v. LYONS, {1919} 3 W. W. R. 
pitf.’s land on shares in 1917, 381: 48 D. L. R. 365.—CAN, 


one for part of farm.}—On May 20, 1912, T. 
let a farm to O. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4,1919, & C. continued to pay the 
whole rent to her exors., as he bad since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. Bya notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T’.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 
1925. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land :—Held: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply; the tenancy had been 
duly determined as regards pltfs.’ land, & 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land.—Rocursten & CHATHAM JOINT 
SEWERAGE BOARD v. CLINCH, [1925] Ch. 753 ; 
95 L. J. Ch. 49; 184 L. T. 139. 


30f. -——- To what holdings applicable---Holding let 


32. 
35. 
36. 
89. 


56a. 


PART Ill. SECT. 1, SUB-SECT, 1. 


Essence of 


for horse breeding.j—A holding let for the 
breeding of pedigree horses is not necessarily 
an agricultural holding within Agricultural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, & 
distemper paddock boxes, stables, & coach- 


30g. 


Vol. IL—Agriculture. Cases 80e— 56a. 


house, to graze down turf by stocking & 
moving, & not to use the premises otherwise 
than as a stud farm: & the schedule con- 
tained a description of the stud farm. The 
tenancy was due to expire by effluxion of 
time shortly after the sale to pltf., but deft. 
refused to give vacant possession, alleging 
that the lease created an “ agricultural hold- 
ing ’’ within Agricultural Holdings Act, 1923 
(c. 9), & that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of that Act, & that no notice was 
required for the termination of deft.’s 
tenancy :—Held: the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
plots of grass or portions of pasture land. 
the holding was not ‘“ wholly pastoral.’’ 
& therefore Agricultural TWoldings Act, 1923 
(c. 9), 8. 23, did not apply.—He JoEL’s LEASE, 
BERWICK ». Baird, [1930] 2 Ch. 359; 99 
ae Ch. 5290; 143 L. T. 765; 46 T. L. R. 
424, 


——— Sale of holding-- Agreement that notice 
to quit shall be valid——-Form.]—The agree- 
ment of a tenant from year to year of a hold- 
ing, by writing, that a notice to quit shall be 
valid, within sect. 26 (1) of 1923 Act need not 
be in the express words of the sub-sect. 
Where the landlords of such a holding gave 
the tenant notice to quit stating that they 
contemplated selling the property, a reply 
by the tenant acknowledging the receipt of 
the notice to quit & continuing: ‘‘ We are 
sorry to leave & will give you possession of 
the farm & buildings”? on the dates men- 
tioned in the notice to quit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub-sect.—~RiaBy 
v. WAUGH’S Exors. (1931), 100 L. J. K. B. 
259; 145 L. T. 137, C, A. 


Part I1l—Covenants and Customs of the Country. 


Add, Annotation :—Refd. Richmond ». Savill, 
[1926] 2 K. B. 530. 

Add. Annolation :- Refd. Bottomley v. Ban- 

nister (1931), 101 L. J. K. B. 46. 

Add. Annotation :—Apld. Cheater v. Cater, 

[1918] 1 K. B. 247. 


Add. Annotation :—Refd. Horlick v. Scully, 
{1927} 2 Ch. 150. 


—— Grass land laid down by tenant.|/— 
By a tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft. certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. Tho tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 





ee 


break up ‘“‘any grass land’’ without the 
consent of the landlord. In the schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 3] p. of arable 
& 8 acres of grassland. Jn 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by pitf. 
to restrain him from so doing in breach of his 
covenants an intcrim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft. counterclaimed for 
damages by reason of the interim order :— 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 


& go to the root of the performance of | PART III. SECT. 2, SUB-SECT. 1.—B, 


the contract 


in WErIsT v. Siri 


crop-payment agreement— 
contract. The covenants to 


cultivate under a crop-payment pur- . 
chaso are of the essence of the contract, 


J.B. 


3 


by the purchaser. 
(Sask.), {1927] 1 
DN. L. R. 4483 (1927) 1 W. W. RR. 280.— 
CAN 


sc. Covenant to rid land of weeds— 
Breach—Relief from forfeiture. }—RKelief 
was granted due to exceptional weather 
conditions, etc.—WARNER v. LINAHAN, 
(1919} 2 W. W. R. 94.—CAN. 


Cases 56a —175a. 


68. 
69. 


80. 
103. 
106. 


extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner; (3) 
deft. had suffered no damage from the grant- 
ing of the interim injunction.—CLARKE- 
JERVOISE v. Scorr, [1920] 1 Ch. 382; 89 
L. J. Ch. 218; 122 L. T. 581. 

Add. Annotation: —Consd. Cole v. Kelly, 
[1920] 2 K. B. 106. 

For ‘ that relation existing between him & 
the other tenants in common’”’ read “ that 
relation not existing between him & the 
other tenants in common.” 

Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

Add. Annotation :—Refd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 


Add. Annotation :—As to (1) Refd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 


107a. S. P. AYLET v. Dopp (1741), 2 Atk. 288; 26 


K. R. 547. 


Annotation :—Refd. Denton v. Richmond (1833), 3 Tyr. 630. 


117. 


Add. Annotation :—Refd. Matthey v. Curling, 
(1922) 2 A. C. 180. 


117a. ——— Grass land laid down by tenant.]— 


CLARKE-JERVOISE v. Scutt, No. 56a, ante. 


140. Add. Annotalions :—Refd. Raikes v. Ogle, 


[1921] 1 K. B. 576; Brakspear v. Barton, 
[1924] 2 K. B. 88. 


164a. Against sub-letting—Letting of grass keep 


PART Ill. SECT. 2, SUB-SECT. 3.—B. 
A -}—-Applt. alleged that 


ei 
he 


following by an excessive quantity of 
water being on the land :--—-Helu : resp. 
wee ad to $133 damages.—HcCNT 
9. ’ 
CAN 


° 


lessee agreed cach year cither to crop 
or summer-fallow every purtion of the 
demised 
cultivation. 
or suminer-fallow 39 acres brought 
under cultivation, owing to the land 

ing covered with water. 
gave evidence that a crop of green fred 
d have becn grown on the 36 


coul 


acres :---Held : if 
not. or did not choose to crop, he must 
summer-fallow ; P = 

covenant in the lease included a green 
crop.—STEFFS vt. SMirH (1921), 66 


in last year of tenancy—Agistment.]— Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, 7.€. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country 
Semble: agistment, @e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at s0 much per 
head per weck, would not be a breach of the 
covenant.— RICHARDS v. DAVIES, [1921] 1 Ch. 
90; 889 L. J. Ch. 601; 124 L. T. 238; 65 
Sol. Jo. 44, 


Dp. Ll. HR. 452; 











was prevented fron: suyummer- @ ili. 


EIBBRG (1921), 67 D, L. R.777.— fallowing = & 


ii. ~—— Or to crojr~ Breach.jJ--A 616.—CAN 


premises brought under 
The lessee failed to crop 


The lessor 
ages during tena 
— Agricultural 

the lessee could 


*‘ oro within the 


; 17 Alta. L. BR. 366; 
[1922] 1 W. W. ht. 70.-—CAN. 

& to break land—Breach— 
Measure of damages.}——-The measure of 
damages is the valae of the additional 
work necessary to do the summer- 
breaking.—-TOCHER  v. 
JOHNSON (1922), 68 D. L. R. 768; 
32 Man. L. R. 356; [1922] 2 W. W. R. 


PART III. SECT. 2, SUB-SECT. 4. 


iv. ———- ++ 


1 
Lowey (Sask.), (1926} 1 D 
CAN. 


ad. Miscropping — Claim for dam- 
-— How determined,| the settlemen 


Act, 1023 (c. 16), 6. 15 (1), bs, except 
as regards disputes relating to the con- 
struction of the Jease, a 


plicable ouly 
disputes arising out o 


the termina- 


tion of the tenancy: & a claim fo 


ENGLISH AND Empire Digest SUPPLEMENT. 


SvuB-sECcT. 16.—OtTHer Matrers (Vol. II., p. 28). 


Add the following case :-— 


166a. Tenant to perform ‘* team-work ”’ for land- 


lord.]}—An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
‘‘at the rate of one day’s team-work with 
two horses & one proper person for ever 
£50 of rent when required, except at hay 
corn harvest, without being paid for the 
same.” In ejectment for a forfeiture :— 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B Palace; (2) the tenant was .not bound to 
supply a car or other vehicle for the purpose 
of the work.—Makr.LBorouGH (DUKE) v. 
OsBORN (1864), 5 B. & S. 67; 3 New Rep. 
568; 33 L. J. Q. B. 148; 10 L. T. 28; 28 
J.P. 6382; 12 W. BR. 418; 122 BE. R. 758. 


178a. Right of vendor to reimbursement from pur- 


chaser. ]—By an agreement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 4, 1899, the purchasec- 
money should bear interest at 5 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
pleted on the day fixed; the purchaser 
brought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute & gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land :—Held: under 
the account of rents & profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
incurred in farming.-BENNETr v. STONE, 
[1902] 1 Ch. 226; 71 L. J. Ch. 60; 85 L. T 
753; 50 W. R. 118; 46 Sol. Jo. 151; affd., 
[1903] 1 Ch. 509, C. A. 


Annotation :-—Reld. Re Bayley-Worthington & Cohen’s Con- 
tract, 11909) 1 Ch. 648. 


175a. Agreement to pay interest on amount of 


incoming valuation & on quitting to leave 
equal value of tenant rights.|—Held: not to 
create a personal debt to the lessor, but to 


damages fur niuiscropping made by a 
landlord against a tenant under a. 35 (2) 
during the currency of the lease cannot 
be referred to arbn., but falle to be 
detertnined by the ct. in an ordinary 
action.—WESTWOOD  ¢v. BARNKTT, 
[1925] S. C. 624.—SCOT. 


se. Covenant to deliver to landlord 
share of crop or pay tts value-—Option 
of tenant—Time for exercising.}—Tho 
AINLEY ¢. lessee of a farm d to deliver to 
»L.R.73.— the lessor a fixed share of the crops, 
or pay the vaine thereof, all crops to 
remain the property of the lessor until 
of accounts at tho 

termination of the contract:—H Id - 
the time for the evercise of the option 
was upon the settlement of accounts 
when t was terminated:-— 


(Scotland) 


he contrac 
Dickie cv. Spavs (1921), 62 D. L. R 
§51.--CAN, 


226a. 


229. 


enure for the benefit of a subsequent land- 
lord.—- WAGSTABF v. CLINTON (1883), 1 Cab. 


& El. 45. 


Vol. 1.—Agriculture. Cases 176a-—287b. 


194. Add. Annotations :—-Consd. Bradbury  v. 
Grimble (1920), 124 L. 7. 189. Refd. Lowther 
v. Clifford (1926), 95 L. J. K. B. 676. 


Part. V.—Compensation. 


~.J—Where the tenant of a farm 
held on a verbal tenancy becomes bkpt., _. 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are duc, the landlord is not 
bound to account for such payment.—Re 
WADSLEY, BETTINSON’S REPRESENTATIVE 
v. TRUSTEE (1925), 94 L. J. Ch. 215; [1925] 
B. &C. R. 76. 


Add. Annotations :—Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 


229a. Incoming tenant agreeing to repay com- 


pensation paid by landlord—Action by land- 
lord on agreement—When cause of action 
arises.|——-By an agreement dated Dec. 24, 
1915, made under seal, pltfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £132 10s. a year payable 
by half-year] y payments on Feb. 2, & Aug. 2, 
each year. he tenant agreed ‘‘ to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part II1.’’ Deft. entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Keb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 18, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft. the sum of £30 17s. 6d. 


under the agreement of Dec. 24,1915. Deft. 
pleaded that pltfs.’ cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought ‘ within six 
years next after the cause of such action or 
suit ’? :—Held: pltfs.’ cause of action against 
deft. did not arise on Feb. 2, 1916, when 
deft. entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 
barred. — CHESHIRE County CoUNCIL uv. 
Hoptey (1923),130 L T.123; 211. G. BR. 524. 
Annotation oe Cayzer, irvine v. Board of Trade, [1927] 


1K. B. 2 
2382. Add. Annotation :—Consd. Re Russell & 
Harding (1922), 128 L. T. 476; Re Joel’s 


Lease, Berwick v. Baird, [1930] 2 Ch. 359. 


283. Add. Annotation:—Refd. Re Masters & 
Duveen, [1923] 2 kK. B. 729. 


237a. Agricultural Holdings Act, 1908, s. 1 (1)— 
Improvements required to be made under 
tenancy agreement—Agreement made before 
January 1, 1921.|—A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 

lant half the land with fruit trees & fruit 

ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made :— Held: he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921.—-HUCKELL v. SAINTEY, [1923] 
1K. B. 150; 92 L. J. K. B. 313; 128 L. T. 
299, C. A. 

287b. Agricultural Holdings Act, 1923 (c. 9)— 
Arable laid down as temporary pasture. |—-.\ 


PART III. SECT. 8, SUB-SECT. 7. 


st. General rule-——No right to compensa- 
tion. }}—At common law a tenant is not 
entitled on quitting to any compensa- 
tion for ermanent improvements 
made by bim during his tenancy on 
the premises leased.—-R. v. KASTER- 
BROOK, {1020} Ex. C. R. 28.—CAN. 


PART V. SECT. 3, SUB-SEOT. 1.—A. 


sg. I miproceniens made in mistaken 
belief as to ownership of land.)—Under 
the statute law of Ontario, in order 
that the occupant of any land may be 
entitled to componsation for “ Jasting ”’ 
improvements on the land he must show 
that the {improvements were made 
“© yonder the belief that the land was his 
own,” & a tenant recognising another 
as the owner by the yey iene of rent 
to him is not entitled upon the lease 
being terminated to any compensation 
for cae Apctahiad tee made by him 

CLASTERBROOK, Sta Se he 


R. v, 
28; d., (1931}] 8. © 
Dd. ue Hoe OU AN: 


'R. 
1 


PART V. SECT. 3, SUB-SECT. 1.—B. 


229 i. Purchaser.]—-An estate was 
sold with entry to the purchaser at 
Martinmas 1922, & on the same date 
an existing lease of the lands 
terminated, & the tenant gave up 

ossession. I.ess than two months 
ater, he intimated a claim for com- 
pensation for improvements to the 
purchaser, & applied to the Board of 
Agriculture, who appointed an arbiter : 
—Held;: the “landlord” Hable to 
make payment of compensation to the 
tenant. was the selling owner, in respect. 
that he alone waa the “ landlord ”’ 
at the termination of the tenancy when 
the tenant quitted the holding & the 
claim for compensation emerged, & 
the obligation so incurred did not 
transmit to the purchaser, & interdict 
against the arbn. 
—WADDELL U. 
484.—SCOT. 


PART Vv. SECT. 3, SUB-SECT. 1.—D. 
237 vila. ——- ——~ ———~. ]— Where a 


5 


owat, [1925] S. C. 


roceedings granted. | 


landlord abstains from terminating a 
tenancy, he gives no benefit to the 
teuant under s. 1 (2) (a) of the above 
Act where it is not proved that the 
tenancy was continued in considera- 
tion of the tenant executing the im- 


provement.—MaAacCKENZIE vo. MAaAcGIL- 
LIVRAY, (1921) S.C. 722 58 Sc. L. R. 
488.—SCOT, 

237 ix. Tenant laying down 





temporary pasture,}—The fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
improvement for which the tenant is 
entitled to compensation under the 
above Act.—MACKENZIEK wv. MACGIL- 
LIVRAY, (1921] S. C. 722; 58 Se. L. R. 
a88.—SCOT. 


sg. Agricultural Holdings (Scotland) 
into before Jan. 1,1921—Adoption of one 
of alternative obligations in lcase.}— 


Cases 237b—264a. Enouiso anp Empire Dicest SUPPLEMENT. 


239. 


tenant farmer, who held a farm by successive 
tenancies beginning in 1912, in 1918 & in 
1925 under different landlords, in each case 
with an undertaking by him not to convert 
any part of the farm, which in 1912 was all 
permanent pasture, into tillage, was in 1917 
required to plough up two of his fields under 
reg. 2 (m) of the Defence of the Realm 
Regulations. These two arable fields were 
in 1919 laid down by the tenant as temporary 
asture. On a claim by the tenant, who had 
eft the farm in 1930 on a notice to quit by 
the present landlord who had purchased the 
farm in 1929, for disturbance under sect. 12 
of the Agricultural Holdings Act, 1923 (c. 9), 
s. 12, he included particulars for an improve- 
ment of laying down those two arable fields 
as temporary pasture :—Held: the claim was 
enforceable as coming within the exact words 
of Sched. I., Part I11., para. 28, of 1923 Act. 
The tenancy was to be deemed to have com- 
menced for this purpose from 1918, that 
being the date when a new tenancy com- 
menced with arable fields on the farm.—- 
WARKEH v. Davies (1931), 101 L. J. K. B. 1; 
146 L. T. 130, C. A. 
Add. Annotation :-—As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


242a. Agricultural Holdings Act, 1908—-Attempted 


255. 


A lease entered into before Jan. 1, 1921, 


exclusion of statutory compensation.]—Jte 
Masters & DUVEEN, No. 267a, post. 

Add. Annotations :—Consd. Simpson  v. 
Crowle, [1921] 3 K. B. 243; Smythe v. Wiles, 
[1921] 2 K. B. 66. Refd. St. Magnus, etc., 


259. Add. Annotations :—Apld. Bradshaw v. 


sums due under the valuation :—Held ; 


Parochial Church Council] v. London Diocese 
(Chancellor), {1928] P. 88; Mansfield v. 
Robinson, [1928] 2 K. B. 858. 

Air 
Council, [1926] Ch. 329. Refd. Bllesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337; 
Haynes v. Aldridge Colliery Co. (1923), 130 
- zs ae Mansfield v. Robinson, [1928] 2 


264. After this case add as follows :— 


See, further, Sect. 3, sub-sect. 3b, post. 


SuB-seEcT la.—COMPENSATION FOR INCREASED 


OR DIMINISHED VALUE OF HOLDING. 


A. Compensation to Tenant. 
See A. H. Act, 1923, s. 9. 


B. Compensation to Landlord. 
See A. H. Act, 1923, 8. 10. 


264a. Notice of claim—Time for giving—Agricul- 


ture Act, 1920 (c. 76).|—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 


the oversuan :—Held: the valuation 


bound the tenant to adopt one of twa 
rotations of cropping. The tenant 
adopted one of the prescribed rotations, 
with the result that ho made an 
improvement upon his holding within 
Sched. 1. of above Act. On quitting 
the holding at the termination of his 
tenancy be clairuaed compensation for 
the improvement from the landlords : 
—Held: he was entitled to com- 
pensation as for a voluntary improve- 
inent, in reapect that he was not 
required by the lease to execute the 
particularimprovement but was merely 
bound to adopt one or other of two 
prescribed methods of cultivation. 
oe v. SUERRET, [1928] 8. C. 493.— 


PART V. SECT. 3, SUB-SECT. 1.--G. 


sh. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64} —Sufficiency of notice.) 
— tenant who has, before the 
determination of his tenancy, made it 
clear to the landJord that he proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing the particulars or amounts, has 
sufficiently complied with s. 6 (2) of 
the ubove Act.—RoGER v. HuTcne- 
SUN tee 8S. C. (H. L.) 140, 170.— 


PART V. SECT. 3, SUB-SECT. 1.— 


H. (a). 


8j. Agricultural Ioldings (Scolland) 
Act, 1923 (ce. 10)—‘ Question — or 
difference ’’-—-What amounts to.}—~The 
purchaser of a farm, who becaine 
proprietor as at Whit-“unday 1928, bad 
entered into an agreement on May 7, 
192s, with the tenant. that, in con- 
sideration of the tenant vacating the 
farm by June 30, 1928, the purchaser 
would (inter alia) take over at valuation 
certain crops, stock, & implements, 
The partiss thereafter exccuted a sub- 
mission to two urbiters & an overs- 
man, by whom a valuation was made. 
In an action at the instance of the 
tenant against the new proprietor for 


the submission did not involve an 
question or difference witbin Agricul- 
tural Holdings (Scotland) Act. 1923, 
8s. 15'(1), in respect (a) that the new 
proprictor’s obligation to take over 
the tenant's crops, stock, & implements 
arose, not *‘ out of the termination 
of the tenancy.” but from an express 
agreemcut between the parties; & 
(bo) that, on May 7, 1928, the date 
when the swgrcement to take over at 
valuation was entered into by the 
parties, the relationship of *‘ landlord ” 
& ‘tenant’ did not exist between 
them; &, accordingly, the submission 
was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of the Act of submission to a singic 
urbiter.—CAMERON wv. NICOL, [1930] 
Ss. Cc. 1.—SCOT. 


sk, ---—- Iiffect of submission. )-—Ifeld : 
when both parties to an agricultural 
valuation allow arbn. proceedings to he 
carried on by a method which is not in 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Act, 1923, s. 16, & the arbiter bas 
issued his award, they are barred 
personali exceptione from objecting to 
the competence of the ier ara 
at aad v. NICOL, [1930] 8S. C. 1.— 


PART V. saat 8, pean 1.— 


254 i. Award—Particulars not speci 
fled in.j--The proprietor of a farm & 
the outgoing tenant, entered into a 
submission, whereby they referrod the 
valuation of certain crops, stocks, & 
implements, agreed to be taken over 
by the proprietor, to two arbiters, & 
to an oversman to be appointed by the 
arbiters to act in the event of their 
differing ip opinion. An award was 
issued signed by the two arbitera & 
the oversman, which contained uothing 
tu show in respect of which, ff any, of 
the items under valuation the arbiters 
had differed in their estimate. thereby 
rendering necessary a devolution on 


6 


belonged to a class of arbn. where a 
rigid conformity with formal procedure 
was not exacted: &, accordingly, that 
the award was not invalid because it 
did not distinguish between items 
valued by the arbiters alone & items 
upon which the decision of the overs- 
man had been rendered necessary.— 
cc v. NICOL, [1930] 8. C, 1.— 


8j. What questions arbitrator may 
determine—Termination of tenancy— 
Agricultural Holdings (Scolland) Act, 
1923 (c. 10), 8. 15.J—In a note of sus- 
pension & interdict bronght by the 
landlords of a farm, craving the ct. to 
interdict proceedings {n an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the com: 
plainers maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal :—-Held; the question of the 
cluiinant’s title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdiction of the 
arbiter, but was a question precedent 
to the existence of a statutory claim, & 
the ct. had jurisdiction to entertain 
the action af interdict.—DONALDSON’s 
HOSPITAL (EDINBURGH) TRUSTEES 0. 
ESSLEMONT, [1925] S. C. 1993 on ap- 
peal, {1926) S. C. (HB. L.) 68.—8COT. 


sk. Form of arbitration— Arbitration 
belween outgoing d& incoming tenants— 
Agricultural Holdings (Scotland) Act 
1908 (c. 64).]-—There is nothing illegal 
in the outgoing & incoming tenants 
entering into an agreement for a 
common law arbn.— Rocer v. HuTOHE- 
pen eeas 8. Cc. (H. L.) 140, 170.— 


for preparing & adjusting a special 
case fall to be dealt with by the 
arbiter.—- THOMSON’ v. GALLOWAY, 
Sati 8. O. 611; 56 Sa L. RK. $21. 
—SCOOT, 


264b. ——— 


PART V. SECT. 8, SUB-SECT. 2. 


originally held.the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land. other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :—Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time.—He AnpEN & RUTTER, 
[1923] 2 K. B. 865; 130 L. T. 513; swh nom. 
ARDEN v. Rutter, 92 L. J. K. B. 894, C. A. 


Annotation :-—As to (1) Refd. Lowther v. Clifford, [1927] 1 
K. B. 130 





Agricultural Holdings Act, 1923 
(c. 9), Ss 16 (2)—-Claims independent of Agri- 
cultural Holdings Acts.|—O1nive v. PAYNTER, 
[1932] 2K. B. 666; 101 L. J. K. B. 786, C. A. 





265a. ——— Right to compensation—Tenant holding 


over after notice to quit.])—-A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation :—Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted in 
occupying unlawfully was not a_ holding 
within sect. 11 of the above Act, & he, there- 
fore, was not within the benefit of the Act.— 
CAVE tv. PAGE (1923), 67 Sol. Jo. 659, C. A. 


265b. ——— Liability to pay compensation—‘‘ Land- 


lord ’’—-Purchaser entitled to rents—-Purchase 
not completed till after claim.]—-Certain land- 
owners ict a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 


265¢ —— —— 


still entitled to one year’s rent & was 
not limited to the amount of damage 


Vol. I.—Agriculture. Cases 264a—265c. 


a purchaser. . On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits. notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed :— 
Held: (1) the purchaser was the “‘ landlord ”’ 
witbin the Acts; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay compensation. 
—BRADSHAW v. Brirp, [1920] 3 K. B. 144; 
90 L. J. K. B. 221; 123 L. T. 708, C. A. 


sgt a igs i— As to (1) Expld. Richards v. Pryse, (1927] 


. B. 76. Generally, Consd. Dale v. Hattleld Chase 


el Aa 11922] 2 K. B. 282; Tombs v. Turvey (1923), 
93 L. J. K. B. 785. 


Person entitled to rents at 
end of tenancy.]—(1) Where the tenant of an 
agricultural holding, who has been disturhed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (b), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect. assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation: for 
disturbance as well as for improvements, the 
commencement of the ‘‘ proceedings ”’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— DALE v. HATFIELD CILASE CORPN., 
[1922} 2 K. B. 282; 92 L. J. K. B. 237; 


sp. Agricultural Holdings (Scotland) 
Act, 1923 (ec. 10)—Refusal of landlord 


sl, Agricultural Holdings (Scoiland) 
Act, 1908 ie 64}—H hat queationa arbi- 
trator must determine.}—Under a. 10 of 
the above Act it fulls to the arbiter 
to determine questions connected with 
the time & validity of notices to quit 
& notices to claim compensation.— 
CowpRay v. FrReies, [1919] S. C. 
(H. L.) 27.—SCOT. 

am. Agriculture Act, 1920 (c. 76), 8. 10 
—Claim exceeding one year’s rent— 
Damage proved leas than one year's 
rent,.J|—A tenant claimed compensation 
for disturbance to an amount exceeding 
one year’s rent, & the claim went to 
arbn., in which it was proved that the 
damage sustained b was less than 
one year’s rent :—-Held : the minimum 
amount of compensation payable to a 
tenant under Agriculture Act, 1020 
(co. 76), 8. 10, was an amount equal to 
one year’s rent; &, although as the 
matter had gone to arbn. a ‘’ dispute ”’ 
had not been avoided, the tenant was 


actually proved.—M‘HARG v. SPELKS, 
1924] S. C. 272.—SCOT. 

en. Loss from error in valuation 
of waygoing grain crop.j—Under the 
lease of a farm the landlord took over 
the waygoing crop of grain from the 
outgoing tenant at flara pricos, the 
quantity of the growing crop being 
ascertained by arbn. After threshi 
it was found that the quantity ha 
been underestimated by the arbiters. 
The outgoing tenant claimed, under 
the above sect., as compensation for 
loss in connection with the sale of the 





farm produce, @ sum representing the 
difference between the price he had 
received & the price of the actua) 
quantity throeshed :—Held; the loss 
waa not ‘ directly attributable to the 
quitting of the Lear E OM but bad 
arisen m an error of the arbiters.— 
McGRRGOR v. BOARD OF AGRICULTURE 


FOR SCOTLAND, (1925] 8S. C. 613.— 
SCOT. 


7 


lo take over stock—Claim for loss on 
sale.}-—~The tenant of a farm received 
notice to quit. Having taken over. 
another farm with a bound stock, he 
sold his sheep at a displenishing sale, 
the landlord refusing to take them 
over. In a claim for ald schemata 
for the difference between the price 
realised & the “going concern " 
value :——Held: the loss was directly 
attributable to the qnitting of the 
holding under sect. 12 (6) of above Act. 
—KESWIOK v. WRIGHT, [1924] S. C. 
766.—SCOT. 


aq. Tenant holding over after 
notice to quil—No right to compensa- 
tion. }~—HENDRY v. WALKER (1927), 
8. L. Tr, 333.—SCOT. 


Ejectment proceedings follow- 
y wether sf pasbaelh 








er. 

ing notice to quil—-Wh 
entitled to compensation.}-—-HENDRY v. 
WaLkKER (1927), 5. L. iP 333.—SCOT. 


Cases 265c — 266). 
128 L. T, 194; 873. P.11; 20L. G. R. 765, 


Annotations :— As to (2) Consd. Tombs v. Turvey (1923), 93 
L. J. 6 R783 Refd. tichardsa ». Prvan, (1997] 2 K. B. 
7h. Generally Retd. Smith v. Metropolitan Properties Co., 
[1932] 1B. 33. 314, 


266a. 





Notice of claim-—-To whom given— 
Purchaser entitled to rents.}—BRADSHAW v. 
Brirp, No. 265b, anle. 

266b. ——— Landlord — Subsequent 
alienation of reversion.}—DALE v. HATFIELD 
Cuase CorRPN., No. 265c, ante. 


266c. ——— Reasonable opportunity of making 
valuation— What amounts to.J—DaLE v. 
HATFIELD CHASE CorpNn., No. 25e, ante. 

266d. ——— Commencement of ‘‘ proceedings ’’— 
What amounts to.]|—-DALE v. HATFIELD 
CHASE CorReN,, No. 265c, anie. 


266e. Agriculture Act, 1920 (c. 76)—-Right to com- 
pensation— Withdrawal of notice to quit — 
What amounts to.]—In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was payin 
a yearly rental of £506 3s. On Dec. 31, 1920, 
the landlord wrote to the tenant: ‘“ I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ” :—Held: having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act.—ARe PeRReETT & 
BENNETT-STANFORD, [1922] 2 K. B. 592; 
91 L. J. K. B. 930; 128 L.T.57; 388 7T. LR. 
B49: sub nom PERRETT v. BENNETT- 
STANFORD 66 Sol. Jo. 680. C. A. 


——— Ejectment proceedings following 
notice to quit.|——-The landlord of a farm 
rerved on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Jijectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
i as v. Rose (1923), 68 Sol. Jo. 420, 
A. 





266!. 





266g. 





——— Necessity for proof of loss or 
expense—Entire holding in occupation of sub- 
tenants.|—The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect.; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he docs not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
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quit & the holding was entirely in the o¢cupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbance under sect. 10. 
—AGRICULTURE & FIsHmRIES MINISTER v. 
DEAN, [1924] 1 K. B. 851; 93 L. J. K. B. 
874; 130 L. T. 700; 40 T. L. R. 285; 68 
Sol. Jo. 401, C. A. 

wee eet ‘= Gonsd. Westlake v. Pawo, [19261 1. K. B. 298. 

Refd. Selleck v. Hellens (1928), 98 L. J. K. B. 214. 
266h. Notice of claim—Time' for giving- 
Termination of tenancy ’’—Tenancy of 

different parts of holding expiring at different 
times.]—A landlord let a farm, according to 
the custom of the country, upon a yearly 
tenancy un the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that ‘“ on the termination of the 
tenancy ” he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held: the “ termination of the 
tenancy ” for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date.—Semble: the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement.— 
SWINBURNE v. ANDREWS, [1923] 2 K. B. 
483; 92 L. J. K. B. 889; 129 L. T. 650; 39 
T. L. R. 545; 67 Sol. Jo. 726, C. A. 

Annotation :— Consd. Re Arden & Rutter, (1923) 2 K. B. 865. 


2661. Given under Act subsequently 
repealed—Necessity for notice under repealing 
Act.|—A tenant who had on Sept. 2, 1920, 
received notice to quit his farm on Sept. 29, 
1921. gave notice on Nov. 17. 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. 11. That sect. was repealed by the Act 
of 1920, which came into force on Jan 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect. as required by 
sub-sect. 7 (bo) thereof :—Held: not having 

iven notice under sect. 19 of the Act of 1920, 
e had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 68), s. 38, notwithstanding 
the repeal of sect. 11.—HaMILToON-GELL vt. 
Wurre, [1922] 2 K. B. 422; 91 L. J. K. B. 
875; 127 L. T. 728; 38 T. L, R. 829; 87 
Sol. Jo. 80, C. A. 
Annotation :—Oonsd. Briggs v. Dryden, Talbot v. Vickers, 
[1995] 2 K. B. 667. 
See, now, A. H. Act, 1923, a, 12. 


266j. Agricultural Holdings Act, 1923 (c. 9)—Right 
to compensation—Refusal or failure to antec 

to arbitration.|—(1) A landlord of a holding 

ave the tenant notice to quit, & in the same 

A ccumient stated that he had no desire to 
terminate the — the tenant would 
agree to his demand that the rent should be 


fixed by arbn. The tenant did not e to 
arbn. :—Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other saiinas co holdings, not as 
tenant, but as owner.—WESTLAKE v. PaGE, 
pee) B. 209; 95 L. J. K. B. 466; 134 


266k. ——- Amount of compensation—Tenant 


holding two or more holdings.]—WeresTLAkH 
v. Paab, No. 266j, ante. 


2661. —— Liability to pay compensation—‘‘ Land- 


lord’’—Agreement for sale—Whether pur- 
chaser entitled to rents.|—In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sel] the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract; & 
it was further agreed that “all rents & 
periodical outgoings’’ should be ‘‘ appor- 
tioned up to the completion,’’ & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct.-1925 :—- 
Held: (1) ‘‘completion’’ in the condition 
of sale meant actual completion, & not the 
date named for completion; (2) on Sept. 29, 
1925, the vendor was the ‘‘ person entitled 
to receive the rents & profits’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the ‘‘landlord’’ within sect. 12 & the 

ersun to pay compensation to the tenants.— 

ICHARDS v. PRyse, [1927] 2 K. B. 76; 96 
L. J. K. B. 7438; 187 L. T. 170, 0. A. 


266m. ——— Notice of claim-—-By whom given— 


Joint tenancy.|—-W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 

ve notice to quit. On Mar. 21, 1924, the 
andlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation :—Held: (1) the 
notice given by B., being the one of the joint 
-tenants who owned the household goods & 


2660. coe ge 
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agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction; (2) it being the 
object of sect. 12 (7) (b) of the above Act 
that the landlord should have notice of what 
sie aw eae was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice.—Howson v. BuxTon (1928), 97 
L. J. K. B. 749; 189 L. T. 504, C. A. 


266n. ——— Notice to quit—Reason must be stated— 


Effect of notice giving alternative reasons. ]— 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 
the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landjord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 
Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree :-— 
Held: the tenant could not succeed in his 
claim for compensation for disturbance.— 
SELLECK v. HELUENS (1928), 98 L. J. K. B. 
214; 140 L. T. 3538; 45 T. L. R. 179; 73 
Sol. Jo. 76, C. A. 
—--— Form of notice.]|—-The land- 
lord of a holding served on the tenant notice 
to quit in the following form: ‘ In accord- 
ance with sect. 12 (1) (a) & (b) of Agricultural 
Holdings Act. 1923 (c. 9), we hereby as 
agents for” the landlord ‘ give you notice 
to quit,” etc. The tenant, in accordance 
with this notice having quitted the holding, 
claimed compensation for disturbance, con- 
tending that the notice did not sufficiently 
state that it was given for any of the reasons 
specified in sect. 12 (1) of the Act, or did not 
specify for which of those reasons it was 
given :—FTeld : the notice to quit sufficiently 
stated that it was given for the reasons 
indicated in sect. 12 (1) (a) & (6), & was an 
effective notice to bar the tenant’s claim to 
compensation if the allegations were 
sustained.-Re DiaBpy & PENNY, [1932] 2 
K. B. 491; 101 L. J. K.B. 616; 147 L. T. 
221; 48 T. L. BR. 408, C. A. 





2660i. ——- ——-- By equitable owner of rents & 


profits—Estoppel.|—Iarrow 1. ORTTEWELL 
(1932), 49 T. L. R. 28; 76 Sol. Jo. 831. 


SuB-SEcT. 3a.—COMPENSATION FOR ENFORCEMENT 


or PROPER CULTIVATION. 


» Corn Production Act, 1917 (c. 46),s. 9 (9)— 


Who is person interested—Tenant.]—(1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 


. Defence of the Realm Regulations, 1914, 


reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 


Cases 266p—266u. 


PART V. SECT. 3, SUB-SECT. 38a. 
st. Agricultural Holdings (Scotland) 


maintainable from opinion of sheriff on 
cuse stated~—Claim under Corn Prodiue- 
tion Act, 1917 (c. 46).J—JOHNSON-FER- 
GUBON pv. Boarnvu OF AGRICULTURE, 
eed 8. C. 103; 58 Se L. R. 96.— 


PART V. SECT. 3, SUB-SECT. 3b. 
_266u i. Particulars of claim — Suffi- 
ciency — Agricultur 
land) Act, 1923 (c. 10), 6. 15 (2).}— 
By u letter, written on receipt of a non-compliance, 


notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions :—Held : the tenant was a ‘‘ person 
who was interested in the land in respect of 
which the notice was served,’’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. ‘‘ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.’’ & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant :—Held: in the circum- 
stances, the loss, if any, in respect of each 
field should be asscssed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in: 
—Held: the assessment should not be based 
on the loss, if any, in each year separately ; 
(BANKES, L.J.) the arbitrator should take 
the expericnce of the two years, setting off 
any profit in one year against any loss in 
the other; (Scrurron & ATKIN, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Re Topp & NorrH RIpIna or York- 
SHIRE AGRICULTURAL EXECUTIVE COMMITTEE, 
[1921] 1K. B. 281; 901. J. K. B. 228: 124 
L. T. 407; 85). P.89; 18 L. G. R. 790, C. A. 


266q. —-— Separate notices as to parts of two farms 


—Occupied by one tenant—Method or assess- 
ment.J—/’e Topp & Nori Ripinc oF 
YORKSHIRE AGRICULTURAL KXECUTIVE Com- 
MITTEE, No. 266p, ante. 


266r. ——— Separate claims by tenant for two 


successive years—-Method of assessment.]— 
Re Topp & Nortu RIDING OF YORKSHIRE 
AGRICULTURAL EXECUTIVE COMMITTEE, No. 
266p, ante. 


266s. —-— Award— Jurisdiction of court to remit 


—-Award bad on face for ambiguity or un- 


1908 (ce. 64)}—Anpeal—lWhether 


severity of the 





5 when_the exact shor 
al Holdings (Scot- mined :—Held: (1) in view of the arbitrator. 

enalty attached to ea 8S. C. 390: 58 Sc L. R. 871,— 
he requirements of COT. 
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certainty.|—-In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889.—-MURRAY v. DALTON 
(1920), 90 L. J. K. B. 401; 124 L. T. 762; 
37 T. L. R. 234; 65 Sol. Jo. 155,.D. ©. 


Annotation :-—Refd. Re Jones & Cartor, [1922] 2 Ch. 599. 


Control of food in wartime generally, see 
Foop & Drugs, Vol. XXV., pp. 132 et seq. 


“SUB-SECT. 3b.- -ASCERTAINMENT OF COMPENSA- 


TION. 


266t. In respect of what holdings compensation 


payable—Tenant sub-letting farmhouse.]— 
By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let the farm - 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 :—Held: 
the ct. must have regard to the substance of 
what had been done; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “ holding ”’ 
within the Act.—fe RussELL & HARDING 
(1922), 128 L. T. 476; 39 T. L. R. 92; 67 
Sol. Jo. 123, C. A. 

Compensation for improvements—Under 
Agricultural Holdings Act, 1908.) — Sce 
original volume, p. 42, Nos. 230-232. 


266u. Notice of claim—To whom given—Purchaser 


—Taking subject to existing tenancies.]— 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 


notice from the tenant of his intention the abcve sub-rect. were sufficiently 
to terminate his tonancy of a sheep ome 

farm, the landlord intimated that he to the pao party of the nature 
reserved hisclaiminrespectofdepletion of the against him & 

of the sheep stock; & b 
letter, written within two months gave such notice, although they did 
after the termination of the tenancy, not state the legal basis of the 
in which he referred to hia former c 
letter, he stated that only 51 per cent. Rose (DUKE) v. Hart, [1925] 3. C. 
of the sheep etock had been delivered 160.—-SCOT. 

to the incoming te 
amount of the claim would beintimated Aci, 1908 (c. 64 
tage was deter- of court on case 


d with if fatr notico was given 

of the 
case he had to meet: (2) the letters 
or its actual amount.~-MontT- 


that the aa. Agricultural Holdings (Scotland) 

}—AD — ecision 

state Binding on 

vitrator. }-MITOHELL-GILL v. BUCHAN, 
T 





payable on Sept. 29 was to be deemed 
‘current rent,’ & was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
** landlord ” made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :—Held: the purchaser 
was not at the date of the termination of the 
tenancy the “landlord ’”’ within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76). 
s. 18.—Tomss v. Turvey (1923), 98 L. J. 
K. B. 785; 181 L. T. 330; 68 Sol. Jo. 385, 


s ° 


—— For compensation for improvements — 


Under Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 46, Nos. 245-250. 


For compensation to landlord for deteriora- 
tion.]——See No. 264a, ante. 


—— For compensation for disturbance—Under 


Agricultural Holdings Act, 1908.]—See 
original volume, p. 48, No. 266; & Nos. 265b, 
265c, ante. 


Under Agriculture Act, 1920 (c. 76).] | 266b 


—See Nos. 2€6h, 266i, anfe. 


266v. Particulars of ¢laim—Sufficiency.]—Held : 


having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), 5. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of “ particu- 
lars’’ was not intended to be construed 
strictly, &, for the purpose of keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect. 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given.—JONEs r, Evans, [1923] 1 K. B. 12; 
92 L. J. K. B. 35; 128 L. T. 228, C. A. 
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set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given :—Held: the words “ principles of 
practice ’’’ in County Cts. Act. 1888 (c. 43), 
s. 164. did not refer to specific rules of the 
High Ct.. & the time limit of six weeks under 
R. S. C., Ord. 64, r. 14, was not a “ principle 
of practice’ within that sect. of the Act; 
therefore the only.time limit applicable in 
the present case was under Stat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.— 
McCREAGH v. FREARSON (1921), 91 L. J. K. B. 
365; 126 L. T. 601, D. C. 


266aa. ——- Order directing arbitrator to state 


special case—Appeal lies to Divisional Court.| 
—STEVENS v. DoWNHAM, IsLE or IEny 
aa oF Poor Lanps), [1926] W. N. 
] 8. 


b. —-— No power to orderarbitrat or to state 
special case on question not within submission 
to arbitration.) — STevENsS v. DOWNHAM, 
IsLE oF Evy (FEOFFEES OF PooR LANDS), 
[1926] W. N. 168. 


—_— Of compensation for improvements—Under 


Agricultural Holdings Act, 1908.] — See 
original volume, p. 47, No. 254-256. 


266cc. Recovery of compensation agreed or awarded 


—In what court.|—A. H. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.— 
HORRELL v. Str. JOHN OF BLETSO (LORD), 
[1928] 2 K. B. 616; sub nom, HORRELL v. 
Buetso, 97 L. J. K. B. 655; 139 L. T. 400. 


266dd. Costs—Agreement as to—Validity.]|—The 


partics to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 


Annotution;--Apld. Re Agricultural Holdings Act, 1923, 
O’Connor v. Brewin (1932), 76 Sol. Jo. 511. 


266w. .}—-Re AGRICULTURAL HOLDINGS 
AcT, 1923, O'CONNOR wv. BREWIN (1932), 101 
L. J.706; 1471. T. 386; 76Sol. Jo.511,C. A. 


266x. Question of fact.J—O]IVE vw. 


should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 

















PAYNTER, 2 K. B. 666, O. A. 


266y. Award—Setting aside—Jurisdiction of court 


—Error on face of award.]—The inherent 
jurisdiction of the High Ct. to sct aside an 
award under A. HJ. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the: High 
Ct. in those matters was neither expressly 
nor by implication transferred to it.—Re 
JonES & Carrer, [1922] 2 Ch. 599; 91 
L. J. Ch. 824; 127 L. T. 622; 88 T. I. R. 
779; 66 Sol. Jo. O11, C. A. 


judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs :—-Held: the agree- 
ment was valid & enforceable.—MANSFIELD 
v. ROBINSON, [1928] 2 K. B. 353; 97 L. J. 
K. B. 466; 139 L. T. 349; 92 J. P. 126; 44 
T. L. R. 518, D.C. 


267a. —— ‘* Treated as a market garden.’’]— 


(1) Held: the word ‘ treated ”’ in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 


as a market garden. 
By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 


Annotation :—-Consd. Horrell v. St. John of Bietso, [1928] 
2K. B. 616. 


266z. —— Time for notice of motion to set 





aside.|—In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 8 applt. gave notice of motion to 


1] 


one part & the tenant therein described as 
‘market gardener ’* of the other part, it was 
agreed (clause 1): that the landlord should 


4.* 


Cases 267a—268b. 


268a. 


have the right, within a specified 
time after the e 
to remove an 
have erected 


let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
6 annum on all sums of money expended 

y the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 


the tenant at his own expense with all fruit 267¢. 


trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 
‘That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ” : 
—Heid: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
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such an agreement was a condition precedent 
to such a claim; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied.—Re Masters & 
DUVEEN, {1928] 2 K. B. 729; 68 Sol. Jo. 11; 
sub nom. MASTERS v. DUVERN, 98 L. J. K. B. 
57; 180 L. T. 18, 0. A. | 


267b. Market garden—What is—-Garden of country 


house—Sale of produce.]—The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
ardens a market garden.—BiICKERDIKE v. 
ucy, [1920] 1 K. B. 707; 89 L. J. K. B. 
558; 84 J. P. 61; 36T. L. R. 210; 64 Sol. 
Jo. 257; 18 lL G. R. 207, D.C. 


Annotation :-—Reld. Lowther v. Clifford (1925), 90 J. P. 55. 








.}—Land was cultivated in order 
that the crops might be sold, & the crops 
included fruit & rhubarb :—Held: (1) the land 
was a market garden within A. H. Act, 1923, 
s. 57; (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble: sect. 16 deals with 
procedure,—LowraarR v. CLIFFORD, [1927] 
1K. B. 130, 95 L. J. K. B. 676, 135 L. T. 
200; 90 J. P. 113; 42 T. L. R. 432; 70 
Sol. Jo. 544; 24 L. G. R. 231, C. A. 


intention of the parties that the holding was Annotations :—As to (2) Folld. Olive v, Paynter, [1932] W.N. 


not to be treated as a market garden; there 
was therefore no agreement in writing within 


179, 4s to (3) Refd. Mansfeld. v. Rubinson, [1928] 2 
K. B. 353. 


sect. 42 (1) of the Act, by which it was agreed 267d. ‘‘ Let or treated as a market garden ”’. - Part 


that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 


of premises treated as market garden.|-- 
SANDERS-JACOB ©. Yaris, [1982] W. N. 260 ; 
W4 iL. T. Jo. 469. 


Part VI.——Fixtures. 


268. Add. Annotations :—Consd. Re Mann & 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew v. Western Counties & General 


Manure Co., [1920] 2 Ch. 97. 


Removal by tenant—Agricultural Hold- 
ings Act, 1908, s. 21—-Power to contract out 
of Act.|—-A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 





PART VI. 


i. —~—.]—Where a lease of farm 
provides that the lessee shall to remove them. 
fration of the term, 

ence which he ma 

uring his occupancy, 


provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PREMIER DAIRIES v. GARLICK, 


[1920] 2 Ch. 17; 89 L. J. Ch. 3323; 123 
L. IT. 44; 64 Sol. Jo. 375. . 
268b. —-— —-—— No notice by tenant of intention 


| right to sever them, thereby restoring 

them to the condition of chattels, & 

C HERRY v. BREDIN 

(Sak [1927] 3 D. L. BR. 326; (1927) 
2 W. W. BR. 314.—CAN. 


n. (p. 49) For “ SasSKATCHEWAN Uv, 


he erects a fence consisting of strands 
ot wire on wooden pickets, 
the pickets & wire become part of the 
land, subject to the lessee’s contractual 


GOMBAR ”’ read “‘ SASKATCHEWAN EL- QAN 
Bow WHEAT LAND Co. v, GOMBAR.”’ 

n (p. 49)1. —-— Windmill 
windows.}~A windmill, wire fencing & 
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to remove—Claim by tenant for loss on 
removal.J}—An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. HI. Act, 1908, 8. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 
him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, 8. 1, & A. H. Act, 1908, 


windows in a stable, erected or furnished 
by a tenant of agricultural land :— 

eld: in view of the degree of annexa- 
tion & the object of the annexation, 
to be removable by the tenant.-—Cans- 
CALLEN v. Lesson (Alta.), [1927] 4 
D. L. R. 797 H {1927} 3 Ww. W. R. 425. 

t. (p. 49) For “ SASKATOHREWAN Vv. 
GomBar ” read ‘“ SASKATCHEWAN EL- 


& stable 
bow Warat LAND Oo. v. GoMBAR.”’ 


8s. l11.—Re Harvey & MANnn (1920), 89 
L. J. K. B. 687; sub nom. Re 


vey, 123 L. T. 242, OC. A. 
271. Add. Annotation :-—Refd. 


[1920] 2 Ch. 97. 


278. Add. Annotation :—As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 


Pole-Carew  v. 
Western Counties & General Manure Co., 


Vol. 1L—-Agriculture. Cases 268b--310a. 


Mann & Har- 


275. Add. Annotation :—Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 


276. Add. Annotation :—As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


277. Add. Annotation :—As to (1) Refd. Re Roger 


stone Brick & Stone Co., Southall v. Wescomb, 
{1919J] 1 Ch. 110. 


Part VIIl—Growing Crops and Crops, Emblements, and 


NOTE. 


280. Add. Annotations :-—Refd. Richards v. 
{1921} 1 Ch. 90; Back v. Daniels (1924), 69 


Sol. Jo. 160. 
288. Add Annotation :—Consd. 


Thompson, [1924] 2 K B. 240. 


288. Add. Annotation :—Refd. 


Growers v. Dering, [1928] 2 K. B. 174. 


296. Add. Annotations :—Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 


PART VIII. SECT, 1. 


280 i. Sale—I nterest tn land— Passing 
before severance—Statute of Fra 
Grass \-~ROBINSON v, LONG, [1923] 3 
D. £.. R. 918.—-CAN, 

286 ii. —— ———. .] 
As a general rule a contract for the sale 
of standing timber which is not to be 
severed {mmediately Is a sale of an 
interest in land.—Hanpy vw. CarR- 
RUTITERA (1893), 25 O. rh. 279.-~CAN. 

286 tii, ——- --— ——~- ——— — —-.] — 
MCKENZIE v. HARVEY & A ad 
{1930} 1 D. L. RR. 547.--CAN 

286 iv, 
MACMILLAN v. McDONALD, 930) ‘1 
D. L, - el as AN. 


286 
fTeld > vale of ‘timber for the removal 
of which the purchaser was to have as 
much time as he desired. was the sale 
of an interest in land.—KELLY Pisano 





ae eR eT ee 





 oaehebnntendemmmnlliatemensatemeen en, Wiamensenenmtee nes tikcmenmemeaeatael 


Co. v. NASH (1931). 44 B.C. RK. 14.-— 
CAN. 
286 vi. Dependent on terms 








of contract. ~The question whether a 
contract relating to timber constitutes 
asale of chattels or relates to an interest 
in land depends on the temns of the 


contract. <A contract for the sale of 
standing timber to be cut & removed 
by the buyer, who is given ‘‘ as much 


time as he desires ” to romove it, is one 
which deals with an interest in land 
within the meaning of sect. 34 of 
Land Registry Act, Rt. 8. B. C., 1924, 
&, therefore, it is one which must be 
registe syed thereunder in order to pagr 
such eet —CARLSON v. DUNCAN, 
{1931] 2 W. RR. 343; 3D. L. RR. 
570; 44 BY ‘G. R. 14.—CAN. 


“ Orchard or fruit 
Settlement Act.}-—- 
fruit 








286 vii. 
lands "’—-Soldier’s 
Held: the sale of “ orchard or 
lands,” mentioned in sect. 49 (c) of 
Soldier’s Settlement Act, 1919, Tio uteh 
providing for a valuation of the trees 
apart from tho is nevertheless a 
sale of “ orchard or fruit lands,’ which 
ia not pee ersonal property. An intention 
in a statute tu depart from a common 
Jaw mule would need to he expressed 
with the utmost clarity, & sect. 49 (e) 
does ie pretend to enact that co ai 
& growing fruit trees are to be trea 
as chattels or personal “property — 
MCCLELLAN v. K., ee Bx. G. BR, 183 
on appeal, [1 932) = R. 617; 4 
D. L. BR. 79.—CAN 


Gleaning. 


174. 


298. 
Stephenson vv. 


Finglish Hep 





310a. 


b i. -.J—-MESSERVEY wv. 
CENTRAL CANADA CANNING Co., [1923] 
4D.L.R.1202: 3W.W R.366.— CAN. 


ememetenn remeron 


b ii. .J--By un agreement 
in writing pltf. contracted (inter alia) 
to sell to deft. 14 acres of swedes & 
16 acres of turnips for 1931 feed. 
Subsequently, on account of the 
lateness of the season, the parties 
verbally agreed that the 14° acres 
intended to be sown in swedes should 
be sown in turnips. The crop becaine 
infected with a disease & deft. did not 
put his sheep on to eat any part of the 
crop. Pltf. required the use of the 
30 acres for cultivating for the 1932 
harvest, & alleging that he was pre- 
vonted from #0 doing by deft.’s neglect 
to clear off tho turnips, claimed £20 
damages for breach of contract in 
addition to £180 purchase price : — 
Held: the crops” were oods '? 
within Sale of Goods Act, 1908 & the 
second contract, being oral, was un- 
SU a al ace oN v. SoutuH, [1931] 

-]}—Crops growing at 
the completion of « sale of land pass 
to the purchaser, unless there be a 
stipulation to the contrary.—ANDER- 
SON 1. STASIUK, (1926) 1 D.L. R 347; 
[1926] 1 W. W. R. 107; 20 Sask. L. R. 
269.—CAN, 








A conveyance by a& mtgee. under a 
ower of aale entitles the purchaser to 
sobl 3 Ww. crops.—Dyck v. DYCK, 
ioe W. R. 7623; (1927) 1 
Dd. L. R. 4583 ry 36 Man. L. R. 210.— 
CAN. 


_ oi fii, —— .+--Growing crops are 
goods” within Sale of Gooda Act 
iis there is an agreement that they 
are to be severed wnder the contract 
of sale; but, otherwise, they are part 
of the land & ee ae HEWCHUE 
vw. SEAFRED, [1927] 3 L. R. on 
OAM W.R. 297; at Man. L. R 


@ iv. Aaa 
gen eka ofc ae he! ys tied 
cut crop provision in an agree- 
Oe te tan onlin Of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter into possession & to possess ‘* the 
growing crop,’ does not give him any 
ht to crops that have been cut & 
oh thereby became  chattels.— 
CANADIAN Pacirio Ry. Co. v. STEWART 
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Add. Annotation :-—Rerd. Back v. 
(1924), 69 Sol. Jo. 160. 


804. Add. Annotations: 
pin, [1920;2 K Bb. 714. 
Wait, [1927] 1 Ch. 606. 

-]—-The owner of the herbage 

may maintain trespasa quare clausum fregit.— 





— Stat. Frauds, s. 4, is now replaced by Law of Property Act, 1925 (c. 20), s. 40. 
lish Hop Growers v. Dering, [1928] 2 K. B. 


Daniels 





. Lebeaupin +. Cris- 
Expld. & Distd. Re 


aa or [1927] 3 Db. L. R. 555; [1927] 
2 W. W. R. 385.— CAN. 


5 pais to cul hay—Cancellation 
if and leased. }- Field: the permit was 
not cancelled by only a part of the land 
et leased.— aed v. ia 


pi pag a sami tu crops 
soun by share tenanl—d> growing al 
testator’s death.J—-Held : as testator’s 
interest in the wheat while growing 
arose out of the axzreement. which 
amounted 1o a severance of the crop 
from the land, the money payvble 
for testator’s share in the crop fell 
info the residue of the estate.— Re 


pil. —— Coat of threshing. }—-A les- 
nes on the crop-payment plan agreed 
to pay one-half the cost of threshin 
Held: he was liable for ope-half- of 
the cost of hauling the sheaves from 
the stook to the thresher.—TocneEr vt. 
JOHNSON (1922), 68 PD. L. Rh. 768 ; 
32 Man. L. R. 356; (1922) 2 W. Ww. R. 
616.—CAN. 


p iii. | Failure of leasor to supply 
ieee Meher of damages. Ne si 
143; [1927)2 W. W. R. 953. —CAN. 


piv Crop-payment covenant— 
On whom binding.)—Held: binding 
only on the purchaser & his successurs 
in interest under the covenant. — 
Fee SASKATCHEWAN CO-OPERATIVE 
WHEAT PrRovUcERS, Lrn., Re SEXGER 
& Houck (Sask.), [1927] 4 D. L. R. 
1090; [19827] 3 W. W. R. 547.—CAN. 


sf. Licence to sow crop-——Implied right 
to benefit from crop—Condition spre- 
cedent. }—Where a licence to fallow was 
given by A. & fallowing was done & 
&@ crop put in on the land by B., but 
the evidence also showed that "such 
licence; although coupled with an 
interest, depended on an express con- 
dition that the licencee should have the 
benefit of the prey only if a contract 
for the sale of the land was completed, 
on the contract not being completed :— 
Held: the licence. although coupled 
with an interest, did not confer any 
right to the crop ou the licencee. 
Also, on the evidence, apart from the 
express condition, there was an implied 
condition to the same effect. Further. 
on the evidence, the candition was 
a condition precedent. -~— FERRES 1. 
COPE, {1928] Rte A. 8. R. 415.— AUS. 








Cases 310a—419. 


riceee v. BUTLER (1844), 3 L. T. O. S. 39, 
3. 


Sila. S. P. ARCHER v. SADLER (1859), 1 F. & F. 


311b. 


481, N. P 


~.J—At an auction sale of grase 
crops held at a farm pltf. purchased the crop 
of swedesa in one of the fields, & deft. pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be cousumed on the field Deft. put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes :—Held: 
the fact that the right of pltf. to remove the 
swedes trom the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
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such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass.—WELLAWAY v. COURTIER, 
[1918) 1 K. B. 200; 87 L. J. K. B. 299; 118 
L. a 256; 34 T. L. R. 115; 62 Sol. Jo. 161, 
D. 


Annotation :— Richards v. Davies, [1921] 1 Ch. 90. 


315. 


317. 


332a. 


Add. Annotations :——As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. R. 209; Gurney 
v. Houghton (1920), 123 L. T. 706 ; Hudson's 
Bay Co. v. Maclay (1920), 36 T. L. R. 169 ; 
Newcastle Breweries v. R., [1920] I K. B. 
854: Shutler v. Rolfe (1920), 36 T. L. R. 828; 
R. v. Minister of Health, Ha p. Pate, [1930] 
2K. B. 98. 


Add. Annotation :—Refd. nglish Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Not lessee for life.]—-KNEVIT v. POOLE 
(1601), Gouldsb. 143; Cro. Hliz. 463: 75 
BK. BR. 1053. 





Part 1X.—Trees and Timber. 


3852a. —— ——- ———.]}—Re TOWER’s CONTRACT, 


[1924] W. N. 331. 


1 K. B. 555; Edwards v. Birmingham 
Navigations, {1924] 1 K, B. 341. 








866. Add Annotation :—Refd. Horlick v. Scully, 406. Add. Annotations :—Consd. Collis v. Amphlett 
{1927] 2 Ch 1650. Seas 89 a J. ria ware noe been v. 
Sai, ‘ ° Brooker, [1919] 1 K. B. 555; Edwards v. 
Bue: coe ee Birmingham Navigations. [1924] 1K B. 341; 
eee Noble v. Harrison, [1926] 2 K. B. 332. 
395. Add. Citation :—15 W. R. 640. 406a. Right to appropriate fruit.|— 
896. Add. Annotations :—Refd. De Silva v. Korossa Where the branches of fruit trees growing 
(Ceylon) Rubber Co. (1919); 88 L. J. P.O. 54 ; near their owner’s boundary overhang the 
Edwards v. Birmingham Navigations. [1924] _ land of the adjoining owner, the right of the 
1 K. B. 341; Brooke v. Bool, [1928] 2 K. B. adjoining owner to lop the branches does 
578. not carry with it the We to Sa & lake 
re esas priate the fruit, & if he docs so he is guilty 
402. aa nee ee Se Ltd. v of conversion & liable to the owner for its 
ayall (1930), 143 1. T. 546. value.—MILIS v. BROOKER, (1919] 1 K. B. 
404. Add. Annotations :-—Distd. Noble v. Harrison, 555; 8&8 L. J. K. B. 950; 121 L. T. 254 ; 35 
[1926] 2 K. B. 332. Refd. Lagan Navigation T. L. R. 261; 63 Sol. Jo. 431; 17 L. G. R. 
Co. v. Lambeg Bleaching, Dyeing & Finishing 238, D. C. 
Co., [1927] A. C. 226. 407. Add. Annotation :—Refd. Edwards v. Bir- 
405. Add. Annotations :—-As to (1) Refd. Noble v. mingham Navigations, [1924] 1 K. B. 341. 


Harrison, [1926]2 K. B 332. As to (2) Refd. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 

Edwards v. Birmingham Navigations, [1924] 1 
K. B. 341. As to (8) Refd. Edwards v. Bir- 
mingham Navigations, {1924]1 K.B.341. As 
to (4) Consd, Collins v. Amphlett (1919), 89 
L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 


PART VIII. SECT. 2. 403 iv. 





Se saneen aaaenanend 





412. 
418. 


419. 


.}—-The owner 


Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 


Add. Annotation :—Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 


Add. Annotation :—Refd. Derry v. Sanders, 
(1919) 1 K. B. 223. 


maintainable by an adjoining land- 


gi. —— Venant whose estate for- 
fe fred. }—A tenant whose term is ended 
becuuse of his own default resulting in 
a forfeiture is not entitled to the crops 
growing at the time of the default.— 
wo vw McILMoy LE, [1930] 2 
W. W. RR. 382; 3 D. L. R. 959.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


403 lil. Property in severed 
portion.}—Where W. cuts off that por- 
tion of a tree Over nane ue liis lot, the 
trunk of which is on L.’s lot, although 
the ownership of the fallon portion 
is in L. & he has the right to enter on 
W.’s lot & take it away, there is no 
obligation on the part of f Ww. to deliver 
the cut portion os L.-—-LOVEROCK v. 
WEBB agate b 70 D. L. R. 7483; 30 
B.C. R —OAN. 








of land may lop branches overhanging 
his land without previous notice to 
the owner of the tree, but may not 
peer Be branches so lopped down for 
if.— Dr VILLIERS v. O'SULLIVAN 

(1883), 2 8. C. 251.—S. AF. 
.J—A person {8 


a en 
entitled “to cut off ‘those portions of 
trees growing on his neighbour’s land 
which overhang his land.—VisHnu 
JAGANNATH JOSHI e Meeeaee Raquvu- 





NATH OKA (1918), I. L. R. 43 Bom. 
164.—IND. 
403 vi. 8. P. Mauna Po Traunea 


r. Ma Gyt (1923), 1. L. R. 1 Ran. 281.— 
IND. 


407 ia. .}—Where the soll 
& frechold of a highway is in the Crown 
& the possession of the highway in 
the municipality, an action is not 
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owner for haat rin aa for the cutting by 
the munic i ga aa of trees on the high- 
way.—A. FOR BRITIA# Pace 
& Watt v. SAANICH CORPN., Alay AAs 
Ma R. 471; 66 D. L. R. 482. 


407 iia ---A person can 
obtain an injunction to remove the 
overbanging portions of trees though 
he may not be able to prove any 
damage.—VISHNU JAGANNATH JOSHI 
vw. VasuDEP RAGHUNATH Oka (1918), 
I. L. R. 48 Bom, 164.—IND. 


sb. Leaves blown on to neighbour's land 
—Polluting water—Trees not noxious 
& planted for shelter.}—Held: the rule 
in Rylandle v. Fletcher (1868), L. R. 3 
H. L. 330, did not a apply. —~MATTHEWS 
One {1917]} Z%. La R. 921.—- 





479a. 





621; 57 Sol. Jo. 646. 


484. Before this case add ‘‘ See, also, ECCLESIAS- 
TICAL Law, Vol. XIX., p. 511.” 
Add. Annotation :—Refd. 
Whither (1614), 1 Roll. Rep. 86. 
. ——.]—BILLINGSLEY (LADY) v. 
(1612), 2 Bulat. 5; 80 EB. R. 912. 
519. Add. Annotations :—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & 
tractors (1926), 95 L. J. K. B. 669. 
538. Add. Annotation :—Distd. Peech v. 


(1930), 99 L. J. K. B. 587. 


584. Add. Annotation :—Distd. Peech v. 


(1980), 99 L. J. &. B. 587. 


552. Add. Annotation :—Distd. Peech v. 


(1930), 99 L. J. K. B. 537. 


591. Add. Annotation :—-Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 


2 Ch. 750. 
602. Add. Annolalions :—Refd. 


Scully, [1927] 2 Ch. 150. 


615. Add. Annotations :— Distd. Horlick v.- Scully, 

Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.|—WALLER & 
Petry v. SANDS (1632), Cro. Car. 274; 79 


[1927] 2 Ch. 140. 


BH. R. 839. 


652. Add. Annotation :—Consd. 
borough, Spicer v. Londesburough, [1923] 


Ch. 500. 


652a. eee eee (I) 





mentioned, & 


PART IX. SECT. 2, SUB-SECT. 7. 

510 {. Afortgagec.}—The mtgee. of a 
term for years being in possession will, 
at the suit of the mtgor., be restruined 
from felling timber, although he may 
bave obtseined the consent of the 
reversioner.--CHISHOLM v. SHELDON 
(1850), 1 Gr. 318.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—A. 
518 i. General rules.]— GOULIN v- 
CALDWELL (1867), 13 Gr. 493.—CAN, 


PART 1X. SECT. 2, SUB-SECT. 9.—B. 

828 i. Cannot enter & cut trees.j— 
A landlord is not entitled to enter 
upon the holding of his tenant & cut 
down trees there without the tenant’s 
consent.— KAMALKRISHNA SANYAL ¥&. 
MADHUSUDAN CHAUDHURI (1929), 
I. lL. R. 57 Cale. 344.—IND. 


PART IX. SECT. 2, SUB-SECT. 9.—C 
$58 ti, ———_ Lessee on wild or un- 
improved land.)-——-ATTORNEY -GENERAL 
orf Nova Soorta v. MODOUGALL, [1930] 
2 D. L. R. 479,~CAN. ; 
ac. Right to cut trees for securing 


.}—A tenant in fee simple in possession 
of real estates, with an executory gift over, 
is not impeachable for waste.—Re HANRURY’S 
SETTLED EstaTrs, [1913] 2 Ch. 357; 82 
L. J. Ch. 428; 109 L. T. 358; 29 T. L. R. 


Lloyd-Jones 
Clark-Lioyd, {1919] 1 Ch. 424; Horlick v. 


By a settlement 
certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
it was declared 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
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enter into & remain in the possession or 
receipt of the rents & profits of the settled 
‘estates during his life or until he should 
become bkpt. 
Dee. 7, 1920, A. agreed to sell all the timber 


Cases 4798a—712. 


By an agreement, dated 


standing in certain portions of the settled 


estates. 


Stockman  v. 


HERSEY 


Con- 


Best 


On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement :—Held: the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut :-—Held; 
gards the purchaser of the land the timber 


although as re- 


was divided from the freehold, yet neverthe- 


Best 


less it remained part of the inheritance & 


subject to the limitations of the settlement ; 


Best 


accordingly, it did not vest in A., but being 
however part of the 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 


ihheritance & still 


to him.— He LONDESBOROUGH (EARL), SPICER 


439. 


656. 
Williams’ 


661a. —— 


671. 
Re  T.ondes- 
Ch. 759. 


680. 


696. 


that the 711. 


712. 


proftable enjoyment of land.-- A tenant 
may have an buplied right to cut or 
destroy bush fo order to obtain in a 
reasonable wav the protitsable enjoy- 
ment of the land, &, in feu of burning 
or destroying the timber, may save it 
& soll it for his own benctit. Where. 
howevor, the cutting down of the 
timber is done for the purpose of 
making an immediate profit out of the 
tiniber, & without any regard to the 
improvement of the land, there is no 
implHed grant to the tenant to cut & 
alk the timber. 

In the absence of any such grant, 
the property in the timber when cut 
vests immediately in the person en- 
titled to the first estate of Inheritance 
in feo or in tail.—HtrrRawanvu »v. 
GARDNER, [1924] N. Z Th. R. 483 
revsd. on the facts, sub nom. GARDNER 
V. ae es (1927) A. C. 888: 93 

s se 9 


In J. L. T. 618; 46 
Fs L. R. 198—N.Z. 
PART IX. iat 2, SUB-SECT. 10.— 


- (@), 
6491. Tenant for life unimpeach- 
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v. LONDESBOROUGH (EARL), [1923] 1 Ch. 500 ; 
92 L. J. Ch. 423; 128 L. T. 792; 67 Sol. Jo. 


Add. Annotation:—- As to (4) Refd. Re 
Settlement, Williams Wynn vt. 
Williams, [1022] 2 Ch. 730. 





| — Re LONDRsROROUAH 


(Ear), SPICER v. LONDESBOROUGH (EARL), 
No. 652a, ante. 


Add. Annotation ;~--Refd. Re Williama’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 


Add. Annotation :— Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922} 
2 Ch. 750. 

Add. Arnotations :—- Apid. Re Londesborough 
Spicer v. Londesborough, [1928] 1 Ch. 500 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. 7. K B. 569. 

Add. Annolation :—Consd. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 

Add. Annotations ;—-Distd. Horlick ». Scully, 
[1927] 2 Ch. 
Clark-Lloyd. [1919] 1 Ch. 424. 


150. Refd. lJdoyd-Jones v. 


able— Trees taken compulaorily by 
overrulin authority.|- Held: the 
money given by way of compensation 
must be applied by the trustees as 
part of the corpus of the estate.— 
GaGk & ROPER v. Pleotrr & ber 
JENNER, 11919] 1 L KR. 23.-- TR, 


PART !X. SECT. 2, SUB-SECT. 11. 


682 i. Rights inter se—Cuttiny down 
trees.}— If one joint owner of land cuts 
timber on it adversely to his cu-tenant, 
they bocome eer owners of the timber. 
The wrongful act of cutting does not 
divest the tenant of his interest in the 
property.— Goparn v. Tuck (18466), 
6 All. 370.-—CAN., 


PART IX. SECT. 2, SUB-SECT. 16. 


ak. Purchaser under covenant to erect 
frame dwelling. }-—Held : entitled, under 
the agreement for purchase, to take 
standing trees to complete the building. 
—GIBBONS v. RIpvLEK, [1926] 3 D. L. R. 
76; 58 O. L. R. 627.—CAN. 


Cases 736—810. 


786. Add. Citation :—sub nom. 
BuT LER (1615), Moore, K. B.880 ; 72 If. R. 970. 
Add. Annotations :—As to (1) Refd. Joel v, 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Cohen v. Roche (1926), 95 
L. J. K. B. 945; Kursell v. Timber Operators 
& Contractors (1926), 85 L. J. K. B. 569; Re 
As to (2) Refd. 
Waimiha Sawmilling Co. v. Waione Timber 


739. 


Wait, [1926] Ch. 962. 


Co., [1926] A. O. 101. 
745. 


tractors (1926), 95 L. J. K. 


PART IX. SECT. 8, SUB-SECT. 3. 
736 ii. ._- The owner of real 
estate sold all tho hemlock bark 
thereon :—Held: the purchaser had 
a right to fell the trees.— Hatcn v. 


PART IX. SECT. 4, SUB-SECT. 5. 


804 i. Contract to take timber by 
raluation—Valuation by joint valuers— 
Subsequent valuation by valuers of 





wendor.j—Deft. agrecd to purchase 
all merchantable timber whether 
“standing or down” on four lots 


belonging to pee at $7 per M.. deft. 
to do his own logging & take the timber 
off. After lugging for two years, deft. 
decided to ccase work & as some 
merchantable timber remained the 
parties agreed that two cruisers, one 
appointed by each party, should 
estimate the guanty left & deft. 
should pay pltf. $7 per M. for what 
remained. he cruisers reported, but 

Itf. being dissatisfied with their 

nding, had two of his own cruisers 
to make an estimate & they found that 
more than double the amount of 
merchantable timber remained. On 
examination. the joint cruisers admitted 
they did not cruise two of the lots, as 
these lots had been logged by deft. & 
they concluded, without examination, 
there was no merchantable timnber 
there. Pitf.’s own cruisers reported 
that there were 80,000 feet of ‘f down ”’ 
timber on these two lots which were 
merchantable. Plitf.’s action to recover 
the value of the remaining timber as 
found by his own cruiscrs was dis- 
missed :—Held: the joint cruise was 
such a partial estimate of the remaining 
timber that it could not be regarded 
as a cruise contemplated ue the parties, 
& it was not Linding.— REINSETH v. 
NIcoLa PINE MILts, Lr. & Me- 
Doveaans, [1928] 1 D. L. RR. 93; 39 
B.C. R. 151.— CAN. 

807 li. -——--—— Construction— Time for 
remoral of timber.J--M. conveyed to B. 
all the timber on his land. with a right 
for B. at all reasonable times during 
—— years to enter & cnt & remove 
same :—TTeld: the instrument did 
not convey to B. the fee simple in the 
standing timber, but only gave him 
the right to cut & remove it within 
a reasonable time.— BEATTY v. 
oan (1908), 40 S. C. lt. 557.— 


807 iii. —-— —— Terms of payment.) 
—O’BRIEN ». MACKINTOSH (1903), 34 
8. Cc. R. 169.—CAN. 


810 fl. ---— Fights of purchascr.}— 
Under a contract. for the sale by the 
owner of land of the timber growing on 
it. with “ the use of all roads & passes,”’ 
& purtuission to erect saw-mills on the 
land, the purchaser was held not 
entitled (a) to use a xaw-mill erected by 
him on the land for the purpose of 
manufacturing ee or brush-heads 
out. of portion of the timber: (b) to 
remove the thnber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapable of use by the owner of the 
Jand ; (c) to hold sales of the timber by 

ublic auction on the land; (d) to 
eave timber or branches on the land 


Add. Annotations :—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell ». Timber Operators & Con- 
. 569. 


STEWELEY  v. 


458, n. 


longer than was reasonably necessary. 
The purchaser under such a contract 
held entitled (a) to lay down & work a 
meliwey on the land for the purpose of 
removing the timber; (b) to make 
gaps in walls & fences for the purpose 
of removing the timber, subject to tho 
duty of restoring the walls & fences.— 
Rupn v. Rea, [1921] 1 I. R. 223; affd., 
[1923] 1 I. R. 565.—IR. 

sl. Sale of timber—On land sold to 
third Pol aaa ailure to remove timber.] 
—Held: no action lay at the instance 
of the purchaser of the land againat 
the purchaser of the timbeor for any 
supposed breach of duty in not remov- 
ing the timber, as the only ground of 
action was ou the contract, which did 
not vest in the purchaser of the land.— 
uae v. RANKIN (1844), 2 Kerr, 453.— 


sm. —— Subsequent verbal agreement 
to let made timber remain on land— 
Palidity. }~~UWEDLEY v, Scissons (1873), 
33 U. C. R. 215,.—-CAN. 

sn. ——- By locatee — Subsequent 
patent to third party—No reservation of 
timber. J—LANGMAID t. MICKLE (1888), 
16 0. R. 111.—CAN. 

sp. --——- Before issue of patent. 
—Held: the locatee was not, nor 
anyone Cletming under him, after its 
issue, estopped from denying the 
validity of the sale.—-CHAP. EWSKI v. 
CAMPBELL (1898), 29 O. K. 343.—CAN. 

st. —— Kffect of 31 Vict. 
c. 8 & 37 Pict. c. 23 (O.).}+-- HUTCHINSON 
years (1876), 40 U. CG. HK. 135.— 


sw.- —- On limit— Duty of vendor to 
maintain title for reasonable time for 
removal of timber.)—CAINE v0, SCHULTZ, 











f1927) 1 W. W. R. 600; 38 B. CG. R. 
332.—CAN. 
sx. —--—Accepted order for timber 


—Whether property passes.}—B. drew 
an order on deft., a pond-keeper, 
in favour of R. for five hundred tons 
of pine timber, which deft. accepted 
& crodited R. with the timber in 
account. kt. afterwards assigned all 
his property to pltt.:— Held: in the 
absence of any proof of title to the 
timber in B., or that he had delivered 
it to deft., or of any usage in the timber 
trade relative to such acceptances, no 
property vested in K. by the accept- 
ance in any specific five hundred tons 
of timber, & the action could not be 
maintaiped.— POLLOK v. FISHER (1849), 
N, LB. R. (1 All.) 515.—CAN. 


sy. —— Non-payment of Crown dues 
—Right to damages. DSEALL 1%, 


sz. Right to cut timber during 
specified peed oe ae for removal 
extended—Interference by vendor 
Deft. having sold to plitfs. the right 
cut & remove within two years the fir 
timber on a certain section of land, & 
the time for the removal of the timber 
having been extended by a subrequent 
agreement :— Held : pitts. were entitled 
to an injunction restraining deft. from 
interfering, within said extended period, 
with the removal of the timber which 
pitta. had cut prior to the expiration 
of the two years from the date of the 
original agreement.—RIDLEY & Rip- 
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769. Add. Annotation :—<As to (2) Refd. Ambatielos 
e won = urgens Margarine Works, [1922] 


781a. Exception of timber—Limitation on time for 
cutting. |}-—ELLIs ». NoAKEs, 
98, n.; 101 IL. J. Ch. 409, n.; 147 L. T. 


[1932] 2 Oh. 


808. Add. Annotation :—As to (1) Refd. Re Thel- 
luason, Ea p. Abdy, [1919] 2 K. B. 786. 


810. Add. Annotations :—As to (2) Refd. Joel . 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Co. v. 
Waione Timber Oo., {1926} A. O. 101. 


), BARCLAY (B.C.), (1928]4 D.L. R. 


sa. —— Value d on estimate of 
vendor’s agent— Deficiency in quantity— 
R sion. }—Where an agreement for 
the purchase of timber Licences for a 
certain sum was found to have been 
arrived-at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & it was found that 
the purchaser had entered into the 
ement relying on estimates, ex- 
hibited by the vendors’ agent, & made 
up bya firm of timber-cruisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
& it was, afterwardar, established, by 
a cruise made for the purchaser, that 
there was a shortage of about one-third 
as between the actual quantity of 
timber & said estimates :—Held > the 
urchaser was entitled, even though 
here was no fraud, to rescission of the 
agreement.—FuKUKAWA & QUEEN 
CHARLOTTE TIMBER HOLDING Co., 
Lrp. v. AMERICAN TIMBER HOLDING 
Co., AMERICAN TIMBER HOLDING Co. 
UV. FUKUKAWA (B. C.), {1928} 3 D. L. Rs 
44 ’ {1928} 2 Ww. Ww. R. 37.-—CAN. 


sb, Ascertainment of quantity. 
Doucet v. SYDNEY LUMRBERING Co. 
(N. B.), [1928] 2 D. L. R. 513.—CAN. 


sc. ——~—Sale of licence by holder— 
Title to cut all timber ercept that sold by 
purchaser—Hffect of agreement on third 
party without notice.}—Where the 
holders of a licence for a timber berth 
agreod to sell it subject to the con- 
dition that they were to retain title to 
all] the lumber cut thereon oxcept that 
sold & delivered by the purchasers in 
the ordinary course of the latter’s 
business, & they put the purchasers in 
possession of the berth under circum- 
stances which would lead all persons 
without knowledge of the terms of the 
agrvement to assume that the par: 
chasers were the owners of the lumber: 
-~Held; the vendors could not main- 
tain their clairu to the cut lumber as 
against those who had innocently 
bought it for valne from said pur- 
chasers even though all the lumber so 
bought had not yet been delivered.— 
CANADIAN CREDIT MeEn’s TRUST 
ASSOON., LTD. v. EDMONTON LUMBER 
Co., LYp., {1930} 2 W. W. R. 97: sub 
nom. BEAR CREEK LUMBER Co. vv, 
EDMONTON LUMBER Co. & Ross 
SMITH LUMBER Co., [1930] 3 D. L. R. 
406; Il Cc. L. R. 376.—CAN. 
, sd. Licence to cut timber—Whether 
interest in land—Statute of Frauda.]— 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove the same, does not convey any 
interest In lands ioe sre eetadine 
ve any property in e stan 
-—KERR 0. CONNELL (1836), Ber. 
233.—-CAN. 


so. ——— Trees reserved in clearing 
land.}—Where a locatee of lands, in 
clearing 4 peron thereof, reserved 
Rebieghs Bic pine trees thereon, thinking 
that they would be useful for building 
but had previously a permanent 
house & stable, & put up fences, & 
had enough timber Vott for building a 
barn without reserving these trees :— 
Held: by thus reserving these trees, 





810a. Confiscation by foreign State—Frustra- 
ea a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
then standing uncut in a foreat in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
& branches of trees not leas than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated :—Held: the 
contract was not an executed contract on the 
part of the vendors at the datc when it was 
signed, & the property in the timber had not 
passed, to the purchaser; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it.—KURSELL v. TIMBER 
OprERATORS & CONTRACTORS, [1927] 1 K. B. 
298; 95 L. J. K. B. 669; 185 L. T. 223; 42 
T. L. R. 485, ©. A. 


Add. Annotations :—Refd. Lioyd-Jones vu. 
Clark-Lioyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 


Add. Annotation :—As to (1) 
Williams’ Settlement, Williams 
Williams, [1922] 2 Ch. 750. 


Add. Citations :-—119 L. T. 596; 62 Sol. Jo. 
716, C. A. 


846a. S. P. OSBORNE v. OSBORNE (circa 1814), 

cited in 19 Ves. at p. 422; 34 EB. R. at p. 
674, lL. C, 

Annotations :-~Folld. Wickham v. Wickham (1815), 19 Ves. 

419. Refd. Tooker v. Annesley (1832), 5 Sim. 235. 

851. Add. Annotations :—Refd. Lloyd-Jones 1. 
Clark-Lioyd, [1919] 1 Oh. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 


814. 


828. Refd. Re 


Wynn v. 


842, 


Vol. 0.—Agriculture. Cases 810a—970a. 


856. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 


874, Add. Annotation :—-Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, {1922] 2 
Ch. 750. 

884a. S. P. MATTHEW v. CRASSE (1613), as reported 
in 2 Buist. 89; 80 BH. R. 983. 


884a. —-—- —-—— Tenant for years unimpeachable 
for waste.|—-Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house.—LONDON (BP.) vw. 
Wes (1718), as reported in 1 P. Wms. 527; 
24 H.R. 501. 

Annotation :—Refd. Chamberlayne v. Dummer (1792), 3 

Bro. C. C, 549. 


928. Add. Annotation :—As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 





044a. —— Trees excepted.j|—If a lessee cuts 
down the trees excepted out of his lease, the 
lessor shall have trespass vi ef armis against 
him.—PERCyY’s CASE (1609), 13 Co. Rep. 60 ; 
Ley, 20; 77 EB. BR. 1470. 


949. Add. Annotation :—Refd. Re Williams’ Settle- 
~ ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 
064a. ———.]|—-ALDERMAN v. BANNISTER (1828), 4 
L. J. O. S. Oh. 126. 


970. Add. Annotations :—-Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502: Sheppard v. Glossop Corpn., {1921} 
3 K. B. 132. Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681 


970a. —-— Omnibus company with right to cut 
trees—Injury to passenger.]— Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger’ by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.—-TRINDER v. 
GREAT WESTERN Ry. Co. (1919), 35 T. L. R. 
291. 


the locatee left them the property of the 
Crown, & a licencee of timber under the 
Crown had a right to cut & remove 
them.——PARKER tv. MAXWELL (1887), 
14 O. R. 239.—CAN. 


af. —-— Land subject of free grant— 
Interference with rights of patentee.}— 
LAKEFIELD LUMBER & MANUFACTURING 
Co, v. SHAIRP (1891), 19 8. C. R. 657.— 
CAN. 

sg. Reservation of right to cu 
timber for public works—Railway,)-— 
Pitf. held a licence from the Crown 
under the Crown Lands’ Act for the 


pa ose of lara 3 timber on certain 
ands defined in the licence. In the 





said licence was a reservation to the |; 


ublic, with the permission of the 

rown, to go in at any time on the 
said lands & cut down timber for 
public works ’’:—Held: the inter- 
pretation of the words ‘‘ public works ”’ 
or ** public purposes ’’ In the Crown 
Lands’ Act, or the instruments issued 
under that Act, cannot be ao construed 
as to be applicable to the building of o 
‘* railroad.’’-—PHILLIPS v. REID (1899), 
8 Nfid. lL. R. 241.-—NFLD. 


sh. —— Forfeiture for breach of 
covenant—Waiver.\--A timber lcense 
over an area in Newfoundland for 
ninety-nine vears wae issued in 1915 
ander the Jooal Crown Landa Act, 
1908, as amended in 1911, the licensee 


agreeing to pay an annual rent & 
royalties. The License provided that 
it. was subject to the express condition 
that the licensce should erect a saw 
mill or pulp factory to be completed 
by 1920. also to the conditions of the 
Act, & that. if the licensee should make 
default in performing “any of the 
conditions herein contained” — the 
Jicense should be null & void. One of 
the conditions in the Act was that a 
licensee was to work the licensed area 
in a bond side manner, & operate the 
mill or factory erected, in each year ; 
but that condition was not set out in 
the license. The Act, as amended in 
1911, provided for forfeiture only for 
non-payment. of rent. or royalties ; for 
any breach of the other conditions the 
licensee was to be Hable to a penalty 
not exceeding $10,000, & a penalty not 
exceeding §100 for every day the 
breach continued. By an amending 
Act of 1918 a breach of raf condition 
was made a cause of forfeiture, The 
licensee & his assixn did nothing under 
the Hceense excopt to pay the rent. 
Rent paid in 1928 was accepted, but 
was sohurnod later. In 1930 the Crown 
sued for a declaration that the license 
was null & void. or was forfeited, & 
for penalties & damages :-—Held: 
(1) the license was subsisting, because 
(a) the provision that upon relevant 

cfanult it waa to be void was to be 
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treated as making it merely voidable 
at the option of the Crown: (6) the 
words “ conditions herein contained ”’ 
moant the conditions set out, & did 
not inchide the incorporated statutory 
conditions; (¢c) the condition set out 
as to the erection of a mill or factory 
had been broken once & for all in 1920, 
& forfeiture on that account had been 
waived by the acceptance of rent in 
1928, & there had not been any later 
breach of a condition for which there 
was a right of forfeiture, as the Act 
of 1918 applied only to Hcenses issued 
after it was passed ; (2) damages could 
not be recovered, as there was no 
contractual obligation by the licensce 
to perform the conditions, nor daily 
pee as there was no continuing 

reach; uf, rE ugreement, the case 
should be remitted for the trial ct. to 
docide the amount of lump suin penalty 
to be imposed.— JARDINE t A.-G. FOR 
NEWFOUNDLAND, [19382] A. C. 275; 
1015... 70; 1461. T. 395; 48 
T. L. R. 199, }. C.—NFLD. 


PART IX. SECT. 9, SUB-SECT. 1. 
922 vi. ———.]}— LAWRENCE vt. . 


PART YX. SECT. 10. 


970 i. Read now ‘*970b i.”” 
270 i. Read now ‘' 970b ii.”’ 


Cases 970b— 978b. 


970b. 


Nore.- -Fertilisers & Feeding Stuffs Act, 1906 (c. 27), 
1926 (ce. 


Overhanging trees.]|—-Deft. was pos- 
sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft. 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: deft. was not 
liable, as the mere fact that the tree overhung 
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the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
suppor it.—-NOBLE v. Harrison, [1926] 2 
K. B. 8382; 95 L. J. K. B. 818; 185 L, T. 
325; 90 J. P. 188; 42 T. L. R. 518; 70 
Sol. Jo. 691, D.C. 


Part X—Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs—Act of 1906, s. 1 (4).]—In 


973. 
974a. 


Sept. 1922, pltf., a pig-koeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt & other odds & ends & 
string :—Held: the words ‘on the sale of 
any article’? in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect. was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose.—PULLING uv. 
LIDBETrER, LTop., [1924] 2 K. B. 114; 93 
L. J. K. B. 542; 181 L. T. 119: 88 J. P. 83; 
68 Sol. Jo. 615; 22 L. G. R. 456, C. A. 


Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 180 L. T. 418. 

—— ——.]—A seller who in fact 
delivers a false invoice commits an offence 
under sect. 6 (1) (b) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not.—HarvEY & Co. v. HERE- 
FORDSHIRE CouNnTY COUNCIL, [1920]2 K. B. 
395; 89 L. J. K. B. 601; 123 L. T. 428; 84 
J.P.195; 18 L. G. R. 470, D. C. 





975a. ——— Sending of sample to seller—Act of 


1906, s. 3 (3).]—It is a condition precedent 


~to a prosecution of the seller under sect. 6 


(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings undor sect. 3 (3) shall have been 
sent to the seller.—VAUGHAN v. GRINDELL, 
[1921)3 K. B. 412; 91L. J. KR. B. 141; 125 
L. T. 315; 85 J. P. 199; 19 L. G. R. 416; 
27 Cox, C. C. 5, D.C. 


977. Add. Annolulion :—As to (2) Refd. Harvey v. 
A aac County Council, {1920} 2 K. B. 

ro 
978a. Effect of—‘‘ Reasonable excuse.’’]-—. 





(1) As the object of the Act of 1906 in requiring 


Pi repealed by Fertilisers & Feeding Stuffs Act, 
5). 


the vendor to give the statutory invoice & 
imposing on him a penalty in the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
s0 ex pensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
‘‘ reasonable excuse ”’ within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble: neither will impossibility of 
analysis affurd any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression ‘‘ without prejudice to any civil 
liability’ in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser.—ANDERSON, LTp. v. DANIEL, 
[1921] 1 K. B. 188; 93 L. J. RK. B. 97; 130 
L. T. 418: 88 J. P.58; 40 T. L. R. 61; 68 
Sol. Jo. 274; 22 L. G. R. 49, C. A. 


A etalon :—As8 0, 3) Consd. Pulling v. Lidbetter (1924), 


978b. 
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L. J. K. B.5 


Fertilizers & Feeding Stuffs Act, 1926 

(c. 45)—Implied warranty of fitness—Sale for 
a aha of resale. }—Pltfs. bought from defts., 
oth being cattle food merchants, a quantity 
of linseed cake. Defts. sold in their own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated (inter alia) that the cake was 
sold ‘‘ tel quel,’ & that the analysis, for which 
defts. said they accepted no responsibility, 
showed that the cake was ‘castor free.’’ 
Plitfs. resold portions of the cake to their 
customers as food for cattle. It then 
appeared on further analysis that portions 
of the cake contained castor seed, a con- 
stituent injurious to cattle; and in fact 
cattle which were fed on some of the cake 
were injured. Claims were thereupon made 
upon pitfs. by their purchasers in respect of 
the damage so caused to their cattle, & pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers :-——-Held: (1) the sale 
of the cake by defts. to pltfs. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. them- 


selves did not intend to use the cake for that 
purpose but intended to resell it to those 


who would so use it; (2) the sale, though in 97g.¢, —-— 
fact effected by defts. on behalf of the bank, | 


was not a sale ‘‘in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,’’ within sect. 24 of above Act, so as 
to be exempt from the operation of the Act; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 


ranty, & were entitled to include in those 979. 


damages the amounts they were liable to pay 
to their sub-purchasers.—DoBELL (G. C.) & 
Co., Lrp. v. BARBER & GARRATT, [1981] 1 
K. B, 219; 100 L. J. K. B. 65; 144 L. T. 


978d. 


Vol. I.—Agriculture. Cases 978b—978b. 


266; 47 T. L. R. 66; 74 Sol. Jo. 886; 36 
som. Cas. 87, C. A. 

—— Sale to satisfy lien. ]— DoBELL 
(C. G.) & Co., Lrp. v. BARBER & GARRATT, 
No. 978b, ante. 


——-— Measure of damages for 
breach—-Sale for purpose of resale to know- 
ledge of vendor.|—DoBELL (C. G.) & Co., 
LTD. v. BARBER & GARRATT, No. 978b, ante. 


Add. Annotations :—Consd. Pontardawe R. 0. 
v. Moore Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice (1918), 88 Il. J. K. B. 
422; Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. ‘ 











Part X!.—Miscellaneous. 


SEcT. 11.—AGRICULTURAL CREDITS. 
See Agricultural Credits Act, 1928 (c. 43). 


979a. Restrictions on enforcement of charge— 


When charge enforced.}—A bank, having 
advanced money to a farmer on an agri- 
cultural charge within Agricultural Credits 
Act, 1928 (c. 43), in the year 1930 called in 
the money & threatened a sale, but did not 
until after Jan. 1, 1931, appoint an agent for 
sale or procced to a sale :—Held: the bank’s 
charge was not enforced until after Jan. 1, 
1931, & accordingly the restrictive provisions 
of ps Hate hey Credits Act, 1928 (c. 43), s. 12, 
which applied only until Jan. 1, 1931, did 
not govern the case, & the bank was therefore 
entitled to retain out of the proceeds of sale 
the whole amount of its debt without regard 
to those restrictive provisions.—-Re JONES 
(JOHN), Lx p. NATIONAL PROVINCIAL BANK, 
[1932] 1 Ch. 548; 147 L. T. 60; sub nom. 
fie JONES, NATIONAL PROVINCIAL BANK v. 
OFFICIAL RECEIVER, 101 L. J. Ch. 173; 76 
Sol. Jo. 111; [1931] B. & C. R. 132, D. C. 


Secr. 12.—AGRICULTURAL MARKETING. 


See Agricultural Marketing Act, 1931 (c. 42). 
979b. Validity of Scheme—Power to ‘‘ buy ’’ 


product—-What amounts to purchase. |—Agri- 
cultural Marketing Act, 1931 (c. 42), pro- 
vides that schemes may be framed & boards 
constituted for the marketing & disposal of 
agricultural produce, &, by sect. 5, a scheme 
may empower the board ‘‘ to buy the regu- 
lated product, to produce such commodities 
from that product as may be specified in the 
scheme, & to sell, grade, pack, store, adapt 
for sale, insure, advertise & transport the 
regulated product.’’ A board elected by hop 
growers framed a scheme by which all hops 
were to be sold through their agency, &, 
after paying expenses, etc., the money so 
received was to be pooled & divided amongst 
the growers according to the value of the 
produce taken from each one :—IWHeld: 
although the 1931 Act authorised the board 
to ‘‘ buy ” the regulated product, the taking, 
pooling, sale & division constituted what in 
fact was a purchase from the producer & a 
sale on his behalf, & the scheme was therefore 
not an infringement of the terms of the Act.--- 
R. v. MINISTER OF AGRICULTURE & FISHERIES, 
Ex p. Berry (1932), 101 Tl. J. K. B. 561 ; 
147 L. I. 826; 96 J. P. 447; 48 T. LL. R. 
572; 30 TL. G. BR. 333, C. A. 


PART XI. SECT. 10. hi. Right of Crown to sue for of the Dominion Forest Braucn in cou- 
o i. ——— Under licence—Onder Forest expenses.J—The Crown in the right of trolling & extinguishing a fire on 
Act, }—-A.-G, FOR BRITISH COLUMBIA v. =the Dominion may sue under Forest  deft.’s proporty.—R. v. SWANSTROM, 


ROBERTSON, [1924] 1 D. L. R. 1090; Act, R.S.B.C., 1924 (c. 93), 4%. JL4. to {1925]3 D. L. Rh. 79; {1025} 1 W. W.R. 
aed dan W. RK. 1155; 33 B.C. R. recover expenses incurred by officials 713.—CAN. 


AIR COUNCIL. 


See Pusiic AUTHORITIES. 


ee een 


AIR FORCES. 


See Rovau Forces. 


AIR NAVIGATION. 


See STREET AND AERIAL TRAFFIC. 
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Cases 1—49b. ENGLISH AND Empire Digest SuPPLEMENT. 
Part 1——-What Constitutes Alienage. 
NOTE,-~ 1914 Act was amended by ee Seay y & Status of Aliens Acts, 1918 (c. 38) : 
9 c 
1. Add. Annotations :—Consd. Markwald v. 14, Add. Annotations ;—Refd. Markwald v. A.-G., 


13. 


18a. 


1 


iii, -—— Birth in Native Indian 
State. |— The subject of a Native Indian 


A.-G., [1920] 1 Ch. 348. Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 “. T. 176. 

Add. Annotation :—As to (2) Refd. John- 
stone v. Pedlar, [1921] 2 A. C. 262. 

-|—By an Order in Council made 
on Nov. 5, 1914, Cyprus was-annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that ‘‘ all Ottoman subjects, resident 
in Cyprus on Nov. 5, 1914, have become 
British subjects.’”’ An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons (inter alios) should be deemed to have 
become British subjects by virtue thereof : 
“any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 5, 1914.’’ Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 5, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. He re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration :—Held: if there were any difference 
between ‘‘ resident ’’ & ‘‘ ordinarily resident ”’ 
the latter became the test by virtue of the 
interpretative Order of 1917; but on the 
facts resp. was both ‘resident’ & 
‘‘ ordinarily resident ’”’ in Cyprus on Nov. 56, 
1914, whether or not Cyprus was then his 
domicil; & whatever may have been his 
motive for going there, he was a British 
subject by virtue of the Order in Council.— 
Govur v. CIMITIAN, [1922] 1 A. C. 105; 91 
I. J.P. C. 18: 38 T. L. R. 1003; sub nom. 
GouT v. CIMITIAN, CIMITIAN v. Gout, 126 
L. T. 293, P. ©. 


PART U. SECT. 1. 


ernie OY 





20. 


29. 
43, 


49a. 


{1920] 1 Ch. 848; Johnstone v. Pedlar, 
[1921} 2 A. C, 262. 
Annotations :—-For ‘“ Re Goodman’s Trust 
(1881), 7 Ch. D. 266” read ‘‘ Re Goodman’s 
Trust (1881), 17 Ch. D. 266.” ° 
Add. Citation :—-25 Cox, C. ©. 622, D. C. 
Add. Annotations :—Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Re 
Ross, Ross v. Waterfield (1929), 46 T. L. R. 
61 ; pe ore Marjoribanks v. Askew, [1980] 
1. 25 
ae Treaties of Peace & consequent 
Orders— Who is foreign national—‘‘ Stateless 
person °’—-Denationalised German.]—(]) Pitt. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality :—Held: he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law.— 
STOECK v. PuBric TRUSTEE, [1921] 2 Ch. 67; 
90 L. J. Ch. 386; 125°L. T. 851; 37 T. Lh. R. 
666; 65 Sol. So. 605. 


Annotations :-—.18 to (3) Folld. Re ett a reat a Settimt., 
Chamberlain +. Chamberlain, [1921] 2 Ch. 533. Generally, 
Refd. Kramer v. A.-G., (19 23] A. C. 528 


49b. 


& Transvaal in 1902 a 
become a British nubject either as 
being a bureher of the 


pplt. did uot 


Burden of proof.) — (1) In 
1893 pltfs. were admittedly German nationals, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, 8. 1 (xvi) attached, deft. was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property :—Held: the onus was on 
pitfs. to show that they had lost their 
origina) German nationality before Jan. 10, 
1920, & not on deft. to disprove it. 

Pitfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 











was admittedly domiciled in the United 
States of America on Dec. 6, 1922, the 
date of the eae into operation of 


Orange Free 
the Conscitution of the Irish Free State, 


State is an allen.—Manomemp & Son 
¢. IMMIGRANTS APPEAL Boarp (1918), 
38 N L. R.7.—S. AF. 
10 lv. —-~.J—Ap 

by birth a Bavarian calieot in 1881 
became a burgher of the Orange Free 
State, bnt in 183 left the Free State & 
did not return before 1902, at which 
date he was resident in, but not a 
burgher of, the Transvaal. Under the 
Orange Free State Constitution of 
1878 Free State burghership was lost 
by residence abroad for more than two 
years :—Held: as at the time of the 
annexation of the Orange Free State 





| [1919} App. D., 
plt., who was 


State or as a resident in the Transvaal, 
he was by inference atill a Bavarian 
subject.—- WOLFF ©. Tite TREASURY, 
336.—S5., AF. 


PART I. SECT. 3. 


49ai. Under T'reaties of Peace & 
consequent Orders—Who is foreign 
national—* Stateless cram °*'—-Dena- 
tionalised German.)—Pa AULRY ¥. egg 
TODIAN, [1922] App. D. 161.—8 AF 


sa. American domicile-~When uh 
Free State established.\—Ileld: as S, 
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he was not one of the original citdzens 
of the Irish Free State, having regard 
to Art. 3 of that Constitution : ; &, 
inasmuch as the law with reference 
to the future acquisition of citizenship 
poptcminlote? by the gett Article has 
not yet been enacted, S. did not at any 
subsequent period become a citizen 
of the Irish Free State. Further, S. 
was not a British gaiaeek, as he ceased 
to be such by sect. 6 of Naturalisation 
Act, 1870 (c. 14), when he became 
naturalised as a tenes of the United 
States of America.— BRADFIELD v. 
SWANTON, [1931] I. oh. 446,—IR. 


to 1917 or 1918, when they were repatriated, 
rwar internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were re red as stateless on théir 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt. after inquiry as to the period of 
Seas absence from Germany, & as to their 
rman visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ “ uninterrupted ”’ 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period :—Held: (2) the certificates, 
which were admittedly only primd@ facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pitfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid; (4) even if the 
Administrative Ct. view was right, pitfs. had 
failed to satisfy the English ct. that an 
_ Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the cnus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920.—Hann v. 
PUuRLic TRUSTEE, [1925] Ch. 715 ; 95 L. J. Ch. 
2 co L. T. 713; 14 T. L. R. 586; 69 Sol. 
Oo. 


—— —-— British subject marrying German 
—d& naturalised as German during war.|— 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, ‘‘ or unti] some event shall 
happen ... whereby the income or any part 
thereot if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persong or corpn.,’’ & in the 
event of the determination during the life 
of H.. of the above trust in his favour the 
trustees were given'a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons intcrested 
for the time being under the ulterior trusts. 
&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 


1906 & had been twice married there to | 


German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
& summons was taken out by the trustees 
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to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income ‘accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question, arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent :—Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10. 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings.—ARe CHAM- 
BERLAIN’S SETTLEMENT, CHAMBERLAIN Vv. 
CHAMBERLAIN, [1921] 2 Ch. 533; 91 L. J. Ch. 
34; 126. T. 52; 37 T. L. R. 966; 66 Sol. 
Jo. (W. R.) 3. 


Annotation :—As to (1) Apprvd. Fasbender v. A.-G., Kramer 
v. A.-G., [1922] 2 Ch. 850. 


49d. —— —— ——.]J—A British-born woman, 


between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. :—Held: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). FASBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
9] L. J. Ch. 791; 128 L. T. 85; 38 T. L. R. 
852 ; 66 Sol. Jo. 709, C. A. 


Annotation :-—Refd. Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 
49e. —-—— -—— Dual nationality.|.—KkAMER v. 


A.-G., No. 215j, post. 

——— Austrian acquiring new nation- 
ality.|—-An Austrian granted citizenship of 
the Czechoslovakian Jepublic after the 
disruption of tbe Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came _ into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty.— ROTHSCHILD v. AUSTRIAN PRo- 
PERTY ADMINISTRATOR, [1923] 2 Ch. 542; 
93 L. J. Ch. 508; 130 L. T. 175; 68 Sol. Jo. 
40 





Annotations :—Folld. Bohemian Union ‘Bank v. Austrian 


operty Administrator, (1927) 2Ch.175. Consd. Groede} 
ungarian broperty Administrator (1927),44 T. L. R. 





Czechoslovakian corporation.|— 
Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Czecho- 





Cases 49¢—65a. 


slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a reed ar 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix)—BOHEMIAN UNION 
BANK v. AUSTRIAN PROPERTY ADMINISTRA- 
TOR, [1927] 2 Ch. 175; 96 L. J. Ch. 365; 137 
L. T. 271; 48 T. L. R. 356; 71 Sol. Jo. 481. 
Hungarian.}|—(1) The expression 
‘nationals of the former Kingdom of 
Hungary ’’ in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew.-— 
GROEDEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1927), 44 T. L. RB. 65. 

491, --— —-— By what law decided.J—SToECK v. 
PuuLic TRUSTEE, No. 49a, ante. 
49j. —— ——.}] -- Re CHAMBERLAIN'S 








49h. 





SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, | 


No. 49c, anie. 


49k. —-— ——— Decision of administrator— Whether | 


final.|—By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at. the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that ‘* persons 
who within six months of the coming into 
force of the present Treaty show that thev 
have acquired ipso facto in accordance witb 
its provisions the nationality of an Allied or 
Associated Power ... will not be considered 
as nationals of the former Austrian Empire 


——— 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


within the meaning of this paragraph.” 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property. 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. B 

art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that ‘‘ for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
. .. the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” :—Held: where the administrator 
had decided that he was not satisfied that 
pitf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facio the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has ‘‘ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,’’ go behind the decision of the 
administrator & investigate independently 
the question of nationality.—REITzEs DE 
MARIENWERT v. AUSTRIAN PROPERTY AD- 
MINISTRATOR, [1924] 2 Ch. 282; 98 L. J. Ch. 
587; 132 L. T. 42, 40 T. L. R. 698 ; 68 Sol. 
Jo. 644, ©. A. 


Annotations :— Folld. Grocdel v. Hungarian Property Ad- 
ministrator (1027), 44 T. L. R. 65. efd. Groebe! »v. Hua- 
garlan Property Adminietrator (1925), 70 Sol. Jo. 345. 


491. I—GROEDEL v. HUN- 
GARIAN PROPERTY ADMINISTRATOR, No. 49h, 
ante. 





Part Il—Rights, Liabilities, and Disabilities of Aliens in 
Time of Peace. 


50. Add. Annotation :—Refd. The Wilhelmina, 
[1923] P. 112. 

61. Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C, 262. 

63. Add. Aznotations :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 659; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

65a. Detention of property—-Ratification by 





Crown—-Citizen of friendly State personally 
hostile to Crown.]—(1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against un officer of the Crown in respect of 

49 fi, —— By what law de- 
cided. }—Questions of nationality must 
be determined by the municipal law 
of the country concerned.—I’avuLry 
: CUBTODIAN: 11922) App. D. 161.— 





PART IJ. SECT. 2, SUB-SECT, 1. 


, 8a. Non-resident alien-—Leave to sue 
in forma paupcris.}—The Supreme Ct. 
of Alberta hag jurisdiction to grant 


the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratifled by the Crown as an 
act of State. 

Pitf., who was born in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebcllion of Eastar, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which wae 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 


ee i ere grata Ce ea memnedinanl 


leavo to a non-resident alien to sue in 
forma pauperis.—AUGUSTINO v. CANA- 
DIAN NORTH-WESTERN Ry. Co, (Alta.), 
11927) 4 D. L. R. 609; [1927] 3 
W. W. R. 321.-—-CAN. 
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In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft. pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—Held: the plea 
was bad & pitf. was entitled to judgment. 

(2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection.—_JOHNSTONE v. PEDLAR, 
[1921] 2 A. C. 262; 90 L. J. P.O. 1813 125 
L. T. 809; 37 T. L. R. 870; 65 Sol. Jo. 
679 ; 27 Cox, C. C. 68, HL. L. 


Annotation :— As to (1) Refd. Commercial & Estates Co. of 
Egypt v. Board of Trade, [1925] 1 K. B. 271. 


70. 
79. 
82. 
85. 
94. 


96. 


114. 


116. 


144. 
146. 


155. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Folid. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


Add. Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 


Add. Annotation :—Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


Rodriguez _v. 


To the cross-reference after this case to | 


Copyright Act, 1911 (c. 46). add ‘‘ &, generally, 
CopyRiGHT, Vol. XIIT., pp. 180-182.” 


Add. Annotations :-—Consd. Re Lyne’s Settle- 
ment ‘Trusts. Re Gibbs, Lyne v. (Chbbs. 
[1919] 1 Ch 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 


Add. Citations :—Sty. 20, 40, 75; 1! 
Abr. 19b. 

Add. Annotations :—As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 I. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129; 
A.-G. v. Duplessis (1752), Park. 144: Burgess 
v. Wheate, A.-G. v. Wheate (1759), 1 Eden, 
177; Rittson v. Stordy (1855), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Ch. App. 


Roll. 


Part Ill.—Aliens 


Add, Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

Add. Annotation :—Apld. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 


ee ne 


119a. 


Vol. T.—Aliens. Cases 65a—156a. 


343. As to (2) Refd. Burgess v. Wheate, 
A.-G. v. Wheate (1759), 1 Eden, 177. 


—-.|—A devise of land to 
trustees. upon trust to sel] & invest the 
proceeds in the public funds upon trust for 
persons some of whom were aliens :—Held: 
the aliens did not take any interest or estate 
which the Crown could lay claim to.—DE 
HOURMELIN v. SHELDON, DE HOURMELIN v. 
A.-G. (1889), 4 Jur. 116. 








140a. Member of Stock Exchange.|—-By the rules 


of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :—Held: the de- 
cision of the committee had proceeded solely 
upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor. 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision.—WEINBERGER v. INaxuis, [1919] 
A. C. 606: 88 L. J. Ch. 287; 121 1. T. 65; 
35 T. I. R. 399; 63 Sol. Jo. 461, H. L. 


Annotation :—Refd. Cookson v. Harowood (1932), 146 L. T. 


550, 1. 


See, further, SrocK EXCHANGE. 


in Time of War. 


156a. 








.}—A man who, having a business 
& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himsclf from 
his domicil of residence so far as he is able, 


PART Il. SECT. 7, SUB-SECT. 2. 

1291. Right to hold & dispuse—Law $3 
of 18838— Act 35 of 1908—Company with 
Asiatic shareholders.)—~Law 3 of 1885 
& Act 35 of 1908 do not apply to joint 
stock cos., even though their shares are 
held bv Asiatics.—DAabDOoO v. KRUGERS- 
DORP, (1920) App. D. §30.—S. AF. 


PART II. SECT. 8. 

1821. Civil office of trusl—Toun 
inapector.}—The office of town In- 
spector is one of trust which an alien 
is incligible to bold.—-R. v. HEIGHTON 
(1) (1922), 69 D. L. R. 386; 55 N.S. Rf. 
(G. & R.) 512.—OAN. 


182i. S. P. Rv. 
ie 69 D. L. R. 396 


HEIGUTON °) 
G. & R.) 527.—CAN, 


; 65 NLS. KR 


PART III. SECT. 1, SUB-SECT. 1. 


151 ii. ———- ——.)—-The subject of 
an alien State atwarwith His Majesty, 
who resides in the province of Quebec 
& has submitted to the laws of that 
country, ia not an alien onemy.— 
RaGuUsZ v. MONTREAL HaRBOUR COMRS. 
(1916), 18 Q. P. R. 98; Q. R. 26 K. B. 
87.—CAN. 


1551. —— Place of residence & 


carrying on trade.|-—‘‘ Enemy ’’ means 
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a person, of whatever nationality, who 
resides or carries on business in enemy 


territory.—LAMPEL v. BERGER (1917), 
40 O. L. R. 165; 38 D. L. R. 47.—~ 
CAN, 

155i. ———-  ——.}-The question 


whether a person is an alien euomy. ig 
determined not by his nationality, but 
by the place where he resides or 
carries on  business.—REVENLTOW- 
CRIMINIL wv. STREAMSTOWN RURAL 
MUNICIPALITY, No. 511, [1917] 3 
WwW. W. R. ;: D. LL. R 394: 
affd., {1920} 1 W. W. R. 578; 52 
D. L. R. 266; 15 Altu. L. R. 204.— 


e 


Cases 156a—198a. 


156b. 


157. 


161. 


162. 


163. 
166. 


168. 
183. 


187. 


189. 
192. 
195. 


oe iii, ——- ——.}—A Mission So- 

ole s 

in Germany, held propert 

& had an agent there for the manage- 

ment of its property & interests :— 
eld : 


cannot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
are enemy property. THE ANTWERPEN, 
[1919] P. 252,n.; 89 L. J. P. 26, n. 

}—An action was brought to 
recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf.:—Held: as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
—Re SUTHERLAND (DUCHESS), BECHOFFE & 
Co. v. BUBNA (1921), 65 Sol. Jo. 518. 


Add. Annotations :— Refd. Ke Sutherland, 








Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 


Mentd. Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

Citation :—For ‘ [1916] A. C. 421” read 
[1916] 1 A. C. 421.” 

Add. Annotation :—As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 


Add. Annotations :—As to (1) Consd. Stoeck 
v. Public Trustee, [1921] 2 Ch. 67.- As to (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Ch. 67. 
Add. Annotation :—Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 


Add. Citation :—saubsequent proceedings (1921), 
65 Sol. Jo. 5138. 

Add. Citation :—1 Br. & Col. Pr. Cas. 605. 
Add. Annotation :~~Refd. The Liitzow, [1918] 
A. C. 435. 

Add. Annolations:—-Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 260; Re 
Badische Co., Bayer Co., etc., [1921]2 Ch.331. 


Add. Annotation :--Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. 
Speyer, (1919] A. C. 59. 

Add. Annotations ;:—As to (1) Consd. The 
Poona (1915), 84 L. J. P. 150; The St. 
Tudno, [1916] P. 291; Re Hilckes, ka p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48; Ite Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
[1923] 2 k. B. 680. Refd. R. wv. L. C. C., 
Ez p. London & Provincial Electric Theatres, 
[1915] 2 K. B. 466; Clapham §8.S. Co. v. 
Handels-en-Transport-Maatschappij Vulcaan 
of Rotterdam, [1917] 2 K. B. 639; Continho 
Caro v. Vermont, {[1917] 2 K. B. 587; Elders 
& Fyffes v. Hamburg Amerikanische Packet- 
fahrt Act., Klders & Iyffes v. Hamburg 
Columbien Bananen Act. (1918), 34 T. L. R. 
275; He British Incandescent Mantle Works 


Nodriguez v. 


the headquarters of which were 


{1) the society was resident in 


indarass vet ri ie enemy ‘ 
& person’s place of business, thoug eo 
one test, is not tho sole test of his © . 86.—CAN. 


enemy character.—-SIBis!I v. HERMANB- 
oe MiIssION Soctery (1916), 37 

155 iv. ———- 9 —~——.] — An 
enemy °’ does not mean a subject of a 
State at war with this country buta 
person of any nationality who resides 
or carries on business in an cnomy 


R. 409.—S. AF. 
** alien 


195a. 


198a. 


country.—-MaLCOMESS vv. DURBAN 
Town Councizt (1917), 35 N. L. R. 


st. Who is an “enemy” within 
Treaty of Peace (Germany) 
8 32.}+--BAUMFELDER v. 
OF STATE OF CANADA, (1927) Exch. 


n meas after 
Rp., a Ge 


ENGLISH AND Empire Dicest SuPPLEMENT. 


(1923), 129 L. T. 126; Swedish Central Ry. 
v. Thompson, [1924] 2 K. B. 255; Russian 
Commercial & Industrial Bank v. Comptoir 
d Escompte de Mulhouse, [1925] A. 0. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927) 2 Ch. 175. As to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hamborn, [1919] A. ©. 998. 
Consd. The Noordam (No. 2), [1919] P. 255; 
He Badische Co., Bayer Co., etc., [1921] 2 
Ch. 881. Refd. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Re Hilckes, Ha p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. He Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. Ase to (4) Consd. Re Hilckes, 
Ex p. Muhesa Rubber Plantations, [1917] 
1K. B. 48. As to (5) Consd. Rio Tinto Co. 
v. Ertel Bieber (1917), 116 L. T. 810; Tingley 
v. Miiller, [1917] 2 Ch. 144; Naylor, Benzon 
v. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 831; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mines, [1917] 1 Ch. 
451; Ertel Bieber v. Rio Tinto Co., [1918] 
A. 0. 260; Rodriguez v. Speyer. [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1928] 
1 Ch. 56; Simpson v. Maurice’s Exors. (1929), 
14 Vax Cas. 580. 

j—He Bapiscue Co., Lrp., ie 
BaYER Co., Lrp., Re GRIESHEIM ELEKTRON, 
Lrp., Re Katte & Co., Lap., Re BERLIN 
ANILINE Co., Lrp., Re Meister Lucius & 








- Brunine, Lrp., No. 405a, post. 
198. Add. Annotations :—Consd. Central India 


g Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 201. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 
J—In Jan. 1914, pltfs. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 





returned to Germany where sbe 
resided uncil 1915, & then removed 
to Switzerland :—Held: -resp. was 
not an enemy under Act 39 of 1916.— 


THs TREASURY ¥. HANF, [1919] App. D. 
der, 1920, 55 5 AF, a 


SECRETARY 
PART Ill. SEOT. 1, SUB-SECT..4. 
193 iil. ———.}—A person who volun- 


Ms tarily resides in a hostile country for a 
PART If. SECT. 1, SUB-SECT. 2, = cubstantial period of time acquires 


sa. Widow of naturalised British sub- 
ject —~ Return to for 
death of husband. ]— 
subject by birth, married a naturalised 
British subject in Ca 
the death of her husband in 1901 resp. 
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the disability attaching to an enemy 
d that period even if he is a 
British subject, unless such residence 
js with the consent of the Orown.— 


rman 


Colony. After Hast An JON v. ABDUL JALIL Kaan 


920), I. L. R. 1 Leh. 276.~-IND. 


198b. 


PART III. SECT. 2, SUB-SECT. 2.—A. 


206 fi. 
PIENMAN ’ 
NAAR,’’ 


sb. Shares held by 


These ape ee were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. The co. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt hei its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pitfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 
on them :—Held: pltfs. were entitled to the 
declaration claimed; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to ‘carrying on business’’ within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a ‘carrying on business,’”’ & constituted 
the co. an *‘enemy’”’ within the Proclama- 
tion.— CENTRAL INDIA MINING Co. v. Socitrs& 
COLONIALE ANVERSOISE, [1920] 1 K. B. 753: 
89 L. J. K. B. 769; 122 L. T. 451; 36 
T. L. R. 88, C. A. 


.]—Germany was in effective military 
occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor :—Held: the Belgian bank 
was a creditor who was not an enemy withio 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3).—Re DeutscHE BANK 
(LONDON AGENCY), [1921] 2 Ch. 291; 90 
L. J. Ch. 449; 126 L.T.20; 37T. L. R. 912; 
G5 Sol. Jo. 781. 





.198c. Registered in allied country—Government 


overthrown—Non-recognition of usurping 
Government.|—Pitfs., an insurance co. with 
its reyistered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
& reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held: as the 
Bolshevist Govt. had not been recognised 
by this country as the Russian Govt., & as 





eR rE 


ec. 
p. 147) For *“ Van Zyvn 1. 
read “ VAN ZISL wv. Pin- 
Trustee, 

tnemy subjecit-~— 
P to 





199. 
201. 


202. 
204. 
205. 
207. 


208. 


Vol. II.— Aliens. Cases 198a—215a. 


pitfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with eee & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basia of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
—EASTERN CARRYING INSURANCE Co. v. 
NATIONAL BENEFIT Lift & PROPERTY ASSUR- 
ANCE Co., Lrp. (1919), 35 T. L. BR. 292. 


Add, Citation :—1 P. Cas. 75. 


Add. Annotation :—Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


Add. Annotation: —Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

Add. Annotation :—Consd. fe Ferdinand, 
Iix-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotation :—Consd. Fe Ferdinand, 
Kix-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotations :—Refd. Re Ferdinand, 
EKx-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 
Add. Citation :—1 P. Cas. 75. 

Add. Annolations :—Refd. The Achilles, 
[1919] P. 340; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
[1920} A. C. 724; The Vesta, etc., [1921] 
1 A. C. 774; The Anichab, etc., [1922] 1 
A. C. 235. 


208a. ——- —— -—— Effect of Trading with 


209. 


Enemy Acts, 1914-1916.|—(1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — He FERDINAND, Ex-Tsar oF 
ra aia [1921] 1 Ch. 107; 90 I. J. Ch. 1, 


Add . Annotation : — Refd. 
Speyer, [1919] A. C. 59. 


Rodriguez vt. 


215a. Treaties of Peace & consequent Orders— 


.}——-Held : War Pre- 
cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transferred 
notwithstanding that some 
beneficia) interest in the shares ‘was 
held by a person not an enem 


to 


What property subject to charge under— 
Right to assessment of damages in collision 
action.|——Before the outbreak of war, defts., 
the German owners of the steamship M., 


enemy, & were not properly in the 
hands of the custodian; (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
hands of the custodian as a debt due 
to an onemy.—Re SYNTHETIC DRUG 
Co., {1925) Exch. C. R. 196.—CAN. 


the Public 


subject, 


Vested in Public ower 
gell.}—Held : War Precautions (Enemy 
Shareholders) Regulations, 1916 oR. 
11 (2), which ernpowered the AG. 
to authorise the blic Trustee to 
gell shares in a co. transferred to bin 
as being held by an alien enemy. wasa 
alid exercise of the power conferred 
to War Precautions Act, 1914-1916, 
gs. 4, & was within the defence power 
of the Commonwealth.—BURKARD v, 


& was oa valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, s. 4.~-BORKARD v. OAKLEY 
(1920), 27 C. L. R. 620.—AUSB. 


teense: : 

penn of patent— Who entitled to.}— 
eld: (1) royalties paid by the 
licensee from the date of his licence up 
to the expiration of six months from 
the ending of the war, t.c., to Jan. 10, 
1920, were not sums belonging to an 
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215 i. Licensed to trade for limited 
purposes-—Banking transactions.}—The 
London ney of a German bank, 
which at the outbreak of war in 1914 

me an enemy held a bill, drawn 
by a German subject & accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bank that, Ef bills 
so sent were dishonoured, no lega) 
proceedings were taken against ac- 


Cases 215a— 215f. 
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recovered judgment against the British 215e. ——--———- ——- Accumulations of annuities.] 


owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses :—Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated ‘‘in 
accordance with the law of the allied State 
. « » Concerned,” namely, Great Britain ; 
(2) not being a debt, art. 296 did not apply ; 
(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects.—THE MARIE GarvTz, [1920] P. 172 ; 
89 L. J. P. 206; 123 L. T. 680: 36 T. L. RB. 
417; 15 Asp. M. L. C. 98. 


215b. ———- —-— Debt—Due to German.|]—Clause 


14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an ‘‘enemy debt ’* 
within Treaty of Versailles & Treaty of Peace 
Order, 1919.—CLEARING OFFICE CONTROLLER 
v. Epwarps & Co. (BREAD STREET), LTD., 
(1923] W. N. 245. 


215¢e. ——— -——— Trust estate—Accumulations of 


interest.|—Re CHAMBERLAIN’s SETTLEMENT, 
CHAMBERLAIN v. CHAMBERLAIN, No. 49c, 
anle. 


215d. -.J—Re HALLENSTEIN, 


HALSTED v. BLANK, No. 237c, post. 


—By his will a testator, who died on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ‘‘ until 
he or she shall die or mortgage or otherwise 
charge the same... or until the happening 
of any event whereupon the same if given 
to him or her Treagtagh would no longer 
be received by him or her for his or her 
benefit.”” No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :— 
Held: (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920; (3) the 
accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be.—Re MLEVINSTEIN, 
LEVINSTEIN v. LEVINSTEIN, [1921] 2 Ch. 
251; 91 L. J. Ch. 32; 126 L. T. 177; 65 
Sol. Jo. 767. 


Annotations :—As to (3) Fold. Re Chamberlain’s Sett]mt., 
Chamberlain v. Chamborlain, [1921] 2 Ch. 533; Re 
Biedermann, Best v. Wertheim, [1922] 1 Ch. 31. 


215f. mae 


-.J]—A testator, whose 
domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘“‘ property, 
rights & interests ’’’ in the United Kingdom. 


ceptors in (Great Britain, but the 
bills were retransmitted to the German 
office so that proceedings might be 
taken in the German cts. against the 
German iudorsers. Licences covcring 
the whole period of the war were 
issued to the London agency, empower- 
ing it to carry on banking businexs 
under supervision, to the extent of 
completing current transactions, so as 
to make its reallsable assets available 
to its creditors, ‘‘ so far as those trans- 
actions would in ordinary course have 
becu carried out through * the London 
establishment. The bill having been 
dishonoured on prescntation, was 
retained by the London agency, which 
debited the German office with the 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German office intimating the cir- 
cumstances. In an action on the bill 
brought In 1922 by the Public Trustee 
against the Scottish acceptor :—dJ/eld : 
as an action on the bill was not a 
transaction that would in ordina 

course have been carried out throug 


the London agency, the licences con- 
ferred no right to sue.—PuBLic 
TRUSTEE *. DAVIDSON, [1925] S. C. 
451.—SCOT. 


215 ii. Substitute this number for 
216 {. iu original volume. 


215bi. Treaty of Peace & conse- 
quent Orders—IVhat property subject 
to charge under—*' Debts ’—What are.] 
—(1) Deposits of money with the 
National Trust Co. for investment in 
securities, repayment of which was 
pustentood on dates which fell during 
he war; (2) not deposits in a savings 
bank & moneys Invested with a loan 
co. to be withdrawn on notice & from 
the bank on presentment of the bank 
book ; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so received 
should be held by the co. to the credit 
of the owner until further advice.— 
SECRETARY OF STATE OF CaNADA 2. 
NEITZKE, SECRETARY OF STATE OF 
CANaDA v. WIEHMAYER (1921), 68 
D. L. QR. 443; 628.0. It. 262 ; varying, 
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20 Exch. C. R. 219.—CAN. 


215b ii. 
German.}—At the outbreak of war 
between England & Germany in 1914 
deft., as agent, held ccrtain goods on 
behalf of an enemy subject, which 
goods, on the instructions of his 
principe: the agent realised between 
he outbreak of war & Mar. 30, 1915, 
with the result that he held, as the 
proceeds of realisation, a sum of 
£964 Gs. 9d. Prior to the war deft.'s 
engagement had been at. a salary of 
£5 pe week. Pitf., as a public truatec, 
under Trading with the Knemy Act, 
1914-16 (Fed.), claimed the moneys in 
the hands of deft. :—Held; the claim 
of pitf. was not defeated by reason of 
the Treaty of Peace, inasmuch as at 
the date of the declaration of war 
deft. was a German national, & the 
debt sued for, therefore, did not arise 
out of a transaction or contract made 
by a national of one power with a 
national of an opposing power.—- 
PUBLIO TRUSTEE v. SHERWOOD, [1928] 
Ww. A. lL. KR. 112.—AUS. 


—— —— Due to 





215g. 


215i i. 


—-FAVORKH v. SreinKoprr, [1922] 1 Ch. 
174; sub nom. Re STEINKOPFF, FAVORKE v. 
STEINKOPEFF, 91 L. J. Ch. 165; 126 L. T, 597. 
-]|—Under the trusts 
of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. he custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order :—Held: both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 
1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NEUBURGER’S SETTLEMEN', 
FORESHEW v. PusBtic TRUSTER, [1923] 1 Ch. 
508; 92 L. J. Ch. 442; 129 IL. T. 735; 67 
Sol. Jo. 500. 





c—_mgpenumpst eee 





215h. ———- --— Accumulations of annulties.|— 


By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shal] die or voluntarily or 
involuntarily alienate or encumber... the 


Bearer shares 


21 5j. re er 


document was ineffective by reason of 
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same.’ Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Knemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals :—Held: (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.— Re 
BIEDERMANN, Best v. WERTHEIM, [1922] 
1Ch.31; @1L.J.Ch.105; 88T L.R.387; 66 
Sol. Jo. 107; on appeal, [1922]2 Ch. 771,0.A. 


Trust estate.|—Sce Nos. 215e- 
215g, ante. 








Shares In English company.]— 
FaSBENDER v. A.-G., Kramer v. A.-G., No. 
49d, ante. 


Property in England.|—A person 
of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a ‘‘ German national’ within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order.— 
KraMeEr v. A.-G., [1923] A. C. 528; 92 


litle and property in the securities ; 


debentures in Transvaal mining com- 
fone. }—RANDFONTEIN EstTatTrs Goup 
INING Co., LTD. v. CUSTODIAN OF 


ENEMY PROPERTY, [1923] App. D. 
576.—S. AF. os 
215ji. —— Property in <Aus- 





tralia—Subjeel to restraint on anticipa- 
tion.}—-The words ‘all property. 
rights & interests ’’ appearing in cl. 4 
of the annex to art. 297 of the Treaty 
of Peace between the Allied Powers 
& Germany are wide enough to include 
an estate for life of a married woman, 
being a German national, still under 
coverturo subject to a restraint on an- 
ticipation.—COWPER v. FRANKENBERG 
(19 1). 21 Ss. R. N. 8. WwW, 888.—AUS. 

sd. —— -—— Rights of German 
nutionals in testator’s undisposed of 
property.}— The rights of German na- 
tionals in testator’s property undisposed 
of by his will are subject to the 
charge created by Regulations of Jan. 
28, 1920, par. 20 (1).—Re MITCHNER, 
{1922} St. r Qd. 89.—AUS. 

se. ——— ———- ———- Administration of 
trusts in Germany.}—Re MITCHNER, 
UNION TRUSTEE OO. OF AUSTRALIA, 
LTp. vw. A.-G. FOR COMMONWEALTH OF 
AUSTRALIA, [1927] S. R. Q. 279.—AUS, 

af, Contingent interest. }— 
By a settlement certain property was 
settled on T. for life, & contingently 
on their surviving him. on (infer alia), 
two German nationals. In Apr. 1925, 
after the death of T., one of these 
executed a document effecting either 
@ renunciation of ber interest in the 
settlement of an appointment of it 
to a British subject :—-Held : sind one 
the interest dealt with was a contingen 
n it was ore within Treaty 
of Peace Regulations, reg. 20. The 











the Treaty of Peace & regs. 20 & 21 
made thereunder.—Z?e NICKEL, Hom- 





BURG vw. PUBLIC TRUSTEE, [1928] 
S. A. S. RR, 148.—AUS. 
sg. Rights acquired under vesting 


orders mude under Trading with Enemy 
Acts not affected.)—SECRETARY OF 
STATE OF CANADA v. GREENSBHIELDS, 
LTp., (1925} Exeh ©. R. 29.—CAN. 


sh. - --- Property passing to Cus- 
todiun-—Shares vested in Alien Property 
Custodian for United States.)-- Certain 
** securities,’? shares, note certificates 
& stocks, listed & dealt. in on recognised 
stock exchanges, & tho certificates for 
which were held in the United States, 
being owned by cnemy nationals, were, 
upon demand of the Alien Property 
Custodian of the United States, sur- 
rendered to him or to others for him, 
in 1918, under the War legislation of 
that country, & were subsequently 
transferred to him on the books of the 
said cos., or new certificates issued. 
In regard to one of the above cos. no 
vesting order was ever obtained by the 
Canadian Custodian, but as to the 
others vesting orders were obtained 
subsequent to the action by the 
American Custodian, namely, in 1919, 
but none of the ‘“‘ securities ” were ever 
transferred to him nor is it in evidence 
that such orders were served on the 
cos. :—Held : (1) the beneficial owner- 
ship in or title to the securities herein 
was in him who held the paper, & 
that it is the law of the place where 
the paper was that. determined whe was 
the older. The contention that 
certificates of sccurities are but evidence 
of ownership, is not inconsistent with 
the idea that an assignment & de- 
livery of the certificates carries tho 
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(2) under the Canadian Consolidated 
Orders enemy property was not auto- 
matically confiscated, but the owners’ 
enjoyment thereof was suspended until 
the restoration of peace, &, subject to 
any legislation to the contrary or any- 
thing to the contrary contained in the 
Treaty of Peace, such enemy was then 
entitled to his property, or if liquidated, 
to its proceeds. It was only the 
transfer of securitics by or on behalf of 
an enemy that was prohibited by the 
publication of these Ordors ; (3) under 
the Peace Order only two Classes of 
enemy property passed to Canada: 
(a) property in Canada belonging to an 
enemy on Jan. 10, 1920, & not in the 
possession or control of the Custodian, 
& (8) enemy property in the possession 
& control of the Custodian on that 
date; (4) there was nothing to bo 
found in the Canadian War Measures 
prohibiting or avoiding the transfers 
of the securities in issue as made by 
the American Custodian ; on Jan. 10, 
1920, the property, right or interest in 
the securities mentioned & the title to 
the same did not belong to an enemy, 
& was not at that date in the control 
or possession of the Cunadian Cus- 
todian: & the property, right or 
interest in such securities & the title 
to the same belonged to the Alien 
Property Custodian of the United 
States.-~SECRETARY OF STATE OF 
CANADA. ALIEN PROPERTY CUSTODIAN 
FOR THE UNITED STATES & TORONTO 
POWER Co., LTp., & SECRETARY OF 
STATE OF CANADA AS CUSTODIAN OF 
ENEMY PROPERTY v. ALIEN PROPERTY 
CUBTODIAN FOR THE UNITED STATES 
& MONTREAL, CITY OF, (1930) Ex. C. BR. 
75 7 3 D. le R. $1] ; affd., {1931] 
Ss. C. R. 170 ; 1 D. L. RR. 890.—-CAN. 


Cases 215j—2160. 


IL. J. Ch. 3838; 129 L. T. 800; 39 T. L. R. 
462; 67 Sol. Jo. 552, H. L.; affg. S. C. aub 
nom. FASBENDER v. A.-G., KRAMER v, A.-G., 
[1922} 2 Ch. 850, C. A. 


Annotation :—Refd. Re Rush, Warre v, Rush, [1923] 1 Ch. 56. 
215k. ——- -——— —-— Subject to restraint on 


anticipation.|-—-The charge imposed by Treat 
of Peace Order, 1919, s. 1 (xvi), upon a 
property, rights & interests in this country 
elonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—PuBuiic Trus- 
TEE v. WOLF, [1923] A. C. 544; 92 L. J. Ch. 
520; 129 L. T. 738; 39 T. L. R. 553; 67 
Sol. Jo. 637, H. L.; revag. S. C. sub nom. Re 
RusH, WARRE v. Rusu, [1923] 1 Ch. 56, C. A. 
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to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
London to rinan nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
quate which had matured on or before 

an. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
‘‘ property, rights & interests within His 


Majesty’s Dominions ’’ belonging to German 
nationals, & as such wore subject to the charge 
created by Treaty of Peace Order, 1919, 


Annotation :-—Refd. Re Neuburger’s Settlmt., Foreshew v. 
Public Trustee, [1923] 1 Ch. 508. 


2151. Belonging to foreign bank in 











liquidation.|—-Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ‘‘ subject to any contrary stipula- 
tion ”’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ’? which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 


gs. 1 (xvi) :—Held: (1) there waa nothing in 
art. 289 of s. V of the Peace Treaty, or in 
par. 1] of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV.; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltfis. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
resent case, the debts were recoverable in 
ndon where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge——-New York LIFe 
INSURANCE Co. v. PUBLIC TRUSTER, [1924] 
2Ch. 101; 931. J. Ch. 449; 131 L. T. 488; 
40 T. L. R. 430; 68 Sol. Jo. 477, C. A. 


by Order in Council to liquidate the property 4nnotations :— Aa to (2) Retd. Swodish Central Ry. v. Thomp- 
of Austrian nationals in this country & son, [1924] 2 K, B. 255; Ropublica de Guatemala v. 
administer the above-mentioned charge. Nunez, (19273 1 K. B. 669. 

Pitfs. claimed that art. 206 was a ‘‘contrary 9215n. - —-— Share of enemy partner in firm.)- 


stipulation ’’ within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property :—Held: there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the Hquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in’ Austria if the Austrian 
Govt. carried out its undertaking, & the 
action must be dismissed.—LUXARDO v. 
Posiic Trustees, [1924] 2 Ch. 147; 98 
Ll. J. Oh. 425; 181 L. T. 200; 40 T. L. R. 


So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of ‘‘ property, rights, & interests ’’ 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property.— 
FRIED v. GERMAN PROPERTY ADMINISTRATOR, 
[1925] Ch. 757; 95 L. J. Ch. 43 184 L. T. 
876; 69 Sol. Jo. 707. 


546; 68 Sol. Jo. 737, C. A. 


215m. ——- -—-—— Policy money—Payable in 
England.|—Pltf. co. was incorporated by 
special Act of the Legislature of New York, 2150. ——— Joint decisions of Clearing Offices — 


innotation :—Refd. Allgemeine Versicherungs-Gesellschaft 
pata — Gorman Property Administrator, {1931] 1 


& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
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Effect.|—In 1913 defts. had entered into 
contracta with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defta.’ agent alongside the 
vessel at Iquique, & payment for which was 
to be made in London after presentation of 


Vol. I1.—-Aliens. Cases 2150—219b. 


bills of ieding. Several aia agatha shipped, 215q. ——. Action against administrator—Whether 


but war broke out before the vessela arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
pe delivery to their sub-purchasers 

y giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
— it on to the British clearing office. 

efts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 206, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods. the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. Ata 
Jater period the claim for interest was again 
put forward. This claim defts. still disputed, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. IIT. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows: ‘ In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of... at the rate of 5 per cent. 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.”” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced :—Held: under Treaty of Peace, 
art. 206, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
—-OLEARING OFFICE CONTROLLER v. WEIR & 
Co. (1925), 95 L. J. K. B. 88; 183 L. T. 701; 
41 T. L.- R. 603; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, C. A.; affd. (1926), 185 L. T. 705; 
42 T. L. R. 697, H. L. 


215p. —-— Whether administrator agent of Crown.] 


—WEINER v. Ustav (1927), cited 100 L. J. 
K. B. 885, C. A. 


Annotation :-—Apld. Hungartan Property Administrator v. 
eae K. B. 8 8. 
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“1 (1981), 100 L. J. 


215s. 


219a. ——. 


219b, —— 


Attorney-General necessary party.) — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added.— 
GROEBEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1925), 70 Sol. Jo. 345. 


215r. ——— Action by administrator—-Statute of 


Limitations not applicable.|—In collecting 
debts due to subjects of ex-enemy countries, 
the Administrators appointed under the 
Peace Treaties are acting as agents of the 
Crown, & therefore no Statute of Limitation 
runs against them.—HUNGARIAN PROPERTY 
ADMINISTRATOR ¥. FINEGOLD (1931),100 LJ. 
K. B. 383; 144 L. T. 670; 47 T. L. R. 288 ; 
75 Sol. Jo. 191. 











~---By Treaty of Peace 
(Austria) Order, 1920, clause (x), para. (ee), 
‘‘ ‘Where the property right or interest sub- 
ject to the charge consists of any sum of 
money due to an Austrian national .. . it 
shall be payable to the Administrator, & 
shall be paid to him on demand, & the 
Administrator shall have power to enforce 
the payment thereof, & for that purpose shall 
have all such rights & powers as if he were 
the creditor ’’ :—Held: where at the date 
when a debt becomes payable to the Adminis- 
trator it is not statute-barred as against the 
original creditor, it cannot afterwards, as 
against the Administrator. become statute- 
barred, inasmuch as the Administrator is the 
agent of the Crown, & as the above para. does 
not modify the general rule that the Crown 
is not bound by the Statute of Limitations.— 
AUSTRIAN PROPERTY ADMINISTRATOR  v. 
RUSSIAN BANK FOR FOREIGN TRADE (1932), 
48 T. L. R. 37, C. A. 


215t. --—— Effect of London Agreement—Whether 


German Government trustee or agent for 
German nationals.}—-GERMAN PROPERTY AD- 
MINISTRATOR v. KNoop (1932), 49 T. L. R. 
109 ; 76 Sol. Jo. 919. 


219. Citations :—For ‘‘ Re HEGELBERG”’ read 


“* Re HAGELBERG.”’ 

J—The controller of the 
London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the ‘outbreak of war by enemy cus- 
tomers; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers; (3) pre-war 
acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without the 
direction of the judge.— Re DRESDNER BANK 
(LONDON AGENCY) (1920), 64 Sol. Jo. 426. 
Effect of Treaty of Peace.|— 
(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 














Cases 219b—228d. ENGLIsH AND EMPIRE 


mined is the date of the winding-up order.— 
Re DrutTscHeE Bank (LONDON AGENCY), 
[1921] 2 Ch. 30; 90 L. J. Ch. 406; 126 L. T. 
20; 37 T. L. RK. 559; 65 Sol. Jo. 492 ; subse- 
quent proceedings, [1921] 2 Ch. 291. 


219¢e. —— Who are creditors.]—-On the 
outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
Was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal :—Held: the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 
tions failed.— Re ANGLO-AUSTRIAN BANK, 
He DRESDNER Bank, Re DIRECTION DER 
DIscoNTO GESELLSCHAFT, [1920] 1 Ch. 69; 89 
L. J. Ch. 863; 121 L. T'.640; 35 T.L. R. 736. 
Annotation :—Consd. Re Vulcaan Coal Co., Harrison 1. 
Harbottle, [1922] 2 Ch. 60. 
220. Add. Annotations :—Consd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. Refd. He Vulcaan 
fae Co., Harrison v. Harbottle, [1922] 2 Ch. 


221. Add. Annotations :—Refd. Re Dieckmann 
(1917), 117 L. T. 718; Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

221a. —— Liability of third party to put 
business in funds to meet bills.|—In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due , 
&, under an arrangement between the | 
Treasury & the Bank of England, the amount | 
payable was discharged by the Bank of | 
England. By 1917 the Dresdner Bank in | 
London had repnid the sum due for principal 
& interest to the Bank of Fingland. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank :—Held: (1) the trans- 
action was part of the ‘‘ business” of the 
London branch of the Dresdner Bank ; 
defts.’ liability to put the Dresdner Bank 
in funds to mect the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay plitfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent. on cach instalment from the date 
of payment; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
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name of the Dresdner Bank, & the addition 
of the words ‘‘ London Agency,”’ being merely 
descriptive, did not change plitfs. from being 
the Dresdner Bank into something unknown . 
to the law as a legal person.—DrEsDNER 
BANK v. Russo-Asratic BANK, [1923] 1 Ch. 
209; 92 L. J. Ch. 204; 128 L. T. 633; 67 
Sol. Jo. 277. 


222. Add. Annotation :—Refd. Meyer v. Faber 
(No. 2), [1923] 2 Oh. 421. 


2238. Add. Annotations ;—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

223a. —— Action in name of business— 
Addition of words ‘‘ London Agency.’’]— 
DRESDNER BANE v. Russo-ASIATIC BANK, 
No. 221a, ante. 








223b. 


ee 


After Treaty of Peace.|— 
The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as Jimited 
to a confirmation of what has been done 
under ‘‘ exceptional war measures’ prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :—Held: 
the action was properly brought ; & a motion 
by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed.—MEFYER & Co. v. FABER, 
[1921] 2 Ch. 226; 91 L. J. Ch. 233; 125 
L. T. 531. 

223¢c. —-—- —-— General position of controller.|— 
Re VULCAAN COAL Co., HARRISON v. HAR- 
BOTTLE, No. 223f, post. 


223d. —— |—At the outbreak of war 
in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 105) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft. contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :—Held: under the Actes, the con- 
troller had not the. powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator. in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft. to 
the taking of accounts between himself & the 
other partners.—MEYEn & Oo. v. FABER 
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(No. 2), [1928] 2 Oh. 421; 93 L. J. Ch. 17; 
129 L. T. 490; 89 T. L. R. 5503; sud nom. 
Meyer & Oo. v. FABER, MEYER & Co. v. 
ELDER, 67 Sol. Jo. 576, C. A. 


228e. ——— ———- Dismissal of manager by controller 


-——Claim by manager for salary & damages for 
wrongful dismissal.|—He ANGLO-AUSTRIAN 
BAankK, Re DRESDNER BANK, Re DIRECTION 
DER DisconTo GESELLSCHAFT, No. 219c, ante. 


228f. ——— ——— ———. Claim by manager to retain 


money as against controller.|—A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 80, 1918, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller.——Re VULCAAN COAL Co., HARRISON 


Vol. I.—Aliens. Cases 228d—226. 


v. HARBOTTLE, [1022] 2 Ch. 60; 91 1. J. Ch. 
491; 127 L. T. 274; 66 Sol. Jo. 428. 


Annotation :—Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


223g. 


224. 


226. 


Sale of business by controller- 
Damages for breach of contract.|—At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. <A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business :—Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &. although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to I. Co. for 
breach of contract.—Re British INCANDES- 
CENT MANTLE WoRKS, LTp. (19238), 129 
L. T. 126; 39 T. L. R. 2443; 67 Sol. Jo. 517. 


Add. Annotalions :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


Add. Citation :—[1917] H. B. R. 243. 


PART Ill. SECT. 7 iat 2.— 
. (a). 

2231. Amending Act of 1916, s. 1— 
Business ordered to be wound up—Sale 
of stock—Rights of consignors of stock 
supplied on sale or return.}—The 
business of an alien enemy bookseller 
was ordered to be wound up, upon 
application by the controller under the 
above sect. -—Held: he waa ontitied 
to sell the whole atock, but if there were 
identifiable consignments of unsold 
atock on sale or return from persons 
with whom he could communicate, 
he must return or store therm at con- 
signor’s expense.—Re THOMSON, Ex p. 
cone {i918]) 1S. Ll. T. 137.— 


sj. Trading with Enemy Acts, 1914- 
1916—Businesa ordered to be wound 
up—Power of controller to applu.j 
—Held: s. 9H of the 1914-16 Acts 
authorised the Minister for Trade & 
Customs to confer upon a controller 
powers under which the right of that 
controller to apply to the High Ct. 
was not to be measured by the 
standard laid down with regard to 
similar applications by a liquidator.— 
BROKEN HILI. PROPRIETARY Co., LTD. ». 
WARNOOK (1922). 30 C. L. R.362.—-AUS. 

sk. Enemy Trading Act, X of 1916 
—Business ordercd to be wound up 
—Powers of controller.J—WoLrF  v. 
a (1919), I. L. R. 44 Bom. 631.—- 


PART III. cae 2, SUB-SECT. 2.— 








230 ii. Proof of enemy's 
tnicrest in arene }—A British sub- 
ject applied to the ct. to make a 


vesting order vesting in the custodian 
for Scotland a ship & £20,000, the 
frelght earned by the ship while under 
requisition of the Admity. Heaverred 
thot the enemy firm, & the two partners 
thereof, were ‘‘ the owners or at least 
part-owners of the’ ahip :—eld: 
appot. had failed to aver a sufficient 
interest of the enemy firm & its 


partners in the ship to make sz. 4 (1) 
of the above Act applicable.—BurRRELL 
v. MAASHAVEN S.S. Co., Lrp. (1919), 
56 Se. L. R. 434.—SCOT. 


230 iii. Instalmenis of 

urchase price of ship—Paid to builder 
vy enemy—Ship requisitioned by Ad- 
mtralty.j}—Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearing completion, & 
the purchascrs had paid instalments of 
the price amounting to £79,732. On 
Feb 17,1915, the Adimlty. requisitioned 
the ship as she then stood at the price 
of £86,000, but it was not until July 30, 
1917, that the Adimulty. paid the 
builders that sum, & they refused to 
pay any interest from the date of 
requisition. On Dec. 1, 1917, the 
Board of Trade pronounced an order 
vosting the sum of £79,732, with 
interest from the date of receipt of the 
instalments, in the custodian for 
Scotland under the above Act :— 
Hield: the custodiau was entitled to 
decree for £79,732 with intcrest froin 
the date of the interlocutor of the 
Firat) Division.—PENNEY v. CLYDE, 
[1920] 8S. C. (H. L.) 68.—SCOT. 


sl. War Measures Act, 1914 (ec. 2) 
—What property can be vested—Trust 
funds— Agreement by beneficiaries as to 
disposilion of fund.}-—-By the will of 
W., a citizen of the United States, who 
died in 1916 rosident there, the residue 
of his estate was given to a trustee for 
the sule use & benefit of the wife & 
daughter, share & share alike. His 
daughter was married to a German 
national, & was residing in Germany 
at the time of her father’s death. 
W.'s widow was a_ citizen of the 
United States. Early in 1917, an 
agreement was made by the trustee & 
the wife & daughter, purauant to 
clause 11 of the will, by which, in 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
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application was made to the ct., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy 
1916, one-half of the assets situated 
in Ontario of the estate of W., on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.'s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
assed pursuant to the above Act :— 
Teld: it was appropriate & expedient 
to make the order asked for.—Re 
WALKER (1919), 46 0. L. R. 86; 16 
O. W. N. 328.—-CAN. 

234i. For “234i” read ‘' 236 i,.’’ 

sm. Trading with Hnemy Acts, 
1914-1916—Powers & duties of cus- 
todian—Payment of mortgage delt— 
Form of order—Costs.}—Where, under 
s. 9p (2) of the 1914-16 Acts the Publio 
Trustee is authorised to pay out of the 
property pale to him in reapect of an 
enemy subject a mtge. debt & interest 
due by him, the order should provide 
that the mtgee. should execute a proper 
discharge of the mtge. & deliver u 
upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. The costs of a motion 
for an order under scct. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustec. 
Form of order stated.—Re ScunuRR 
(1920), 27 C. L. R. 442.—AUS. 

sn. Recovery of encmy dedbt— 
Effect of Treaty of Peace & subsequent 
Orders. |—Before the war, F., a German 
firm, sent to W. Co. in Canada goods 
on eidinal, lengthen for sale on commisyion. 
During the war W. Co. sold the goods &, 
shortly afterwards, sold its assets to 
C. Co. which assumed W. Co.'s lia- 
bilities, including the Hability to F. 
In June, 1920, C. Co., having notice 
of competing claims by F. & its seques- 
trator in France, for the amount of 
said Hability, applied for & obtained 
from the master in chambers, in the 





Cases 285a—-287c. EnoiisHh anD Emprre Dicest SUPPLEMENT. 


235a. —-— —-— To wind up ership— 
Parties.|.—At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with F., their 
English er. Under the partnership 
articles F’. was the managing partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. F. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pitf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action :— 
Held: in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
PUBLIC TRUSTEE v. ELDER, [1926] Ch. 776; 
95 L. J. Ch. 519; 1385 L. T. 589, C. A. 


286. Add. Annotation :—Refd. Re Ferdinand, Ex- 
Tsar of Bulgaria, [1921} 1 Ch. 107. 


286a. ——— —— —— Effect of Treaty of Peace & 
consequent Orders.|—By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that seit & has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
s. III. of Part X. of the Treaty.—Re Nier- 
Havs, [1921] 1 Ch. 269; 91 L. J. Ch. 107; 
36 T. L. R. 425; 64 Sol. Jo. 426. 

Annotation :—Refd. Re National Bank fiir Deutschland, Re 

Anglo-Austrian Bank, [1921] 1 Ch. 254. 

236b. _ ~At the outbreak of 
war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian :—Held: even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
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237a. acest 


who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act.—Re 
NaTIONAL BaNK rFiR DEUTSCHLAND, He 
ANGLO-AUSTRIAN BANK, [1921] 1 Ch. 284; 
90 L. J. Ch. 15; 123 L. T. 647. 


Add. Annotation :—Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Oh. 209. 


Release of funds in favour of 
British creditors—Mode of distribution.]— 
Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions :—Held: the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up.—/te WISKEMANN, ka p. 
TRUSTEE (1923), 92 L. J. Ch. 349; [1923] 
B. & C. R. 28. 





287b. ——— Right to dividends—-On shares held by 
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alien enemies,|—An English co. had certuin 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in genera) meeting declaring inlerim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets in Germany, & as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends ‘‘ now due & to accrue due thereon ”’ 
vested in the custodian, & the shares were 
transferred into his name in due course :— 
Held: the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order.—ARAMAYO FRANCKE MINES, LTD. v. 
PuBLIC TRUSTER, [1922] 2 A. C. 406; 91 
L. J. Ch. 648; 127 L. T. 661; 38 T. L. R. 
756; 66 Sol. Jo. 611, H. L.; affg. S. C. sub 
mom. Re ARAMAYO FRANCKE Mingss, LTD., 
[1921] 1 Ch. 675, C. A. 


——— Part of trust Income—Payable to 
enemy.|—-(1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 

artnership or membership of a co., & not 
fo trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 





Supreme Ct. of Ontario, an order for | himself of the money in ct,:—Held: reguiations of Treaty of Peace (Ger- 
the payment of the amount into ct. ; the Custodian was entitled to the many) Order, 1920, Part I.—Custron1an 


In November, 1925, P., ag attorney for money; it represented 
F., & the Custodian of Alien Enemy ‘debt’ owing by a debtorin Canada &  SAVANT, SAC 
Property each applied for payment to recoverable by the Custodian underthe 8. C. R. 242. 
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enemy oF ALIEN BPNeEMY PROPERTY v. Pas- 
}8 DL. R. 5; [1928] 
—OCAN, 


(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 :—Held: the 
daughter’s life interest was not determined 
on the coming into furce of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge.—Re HALLENSTEIN, HALSTED 
v. BLANK, [1922] 1 Ch. 355; 91 L. J. Ch. 
120; 127 L. T. 58; 38 T. L. R. 313; 66 
Sol. Jo. 299. 


Liability of custodian for super tax.|— 
Property belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers-of dealing with the 
property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment :—Held: (1) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 





Annotation :—As8 to { 


Vol. 1.—Aliens. Cases 287c— 25b. 


orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M.; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Vict. 
ec. 35, s. 41, & therefore, he was not liable 
to be assessed to super tax; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
analogous to payment of a debt under 
sect. 5 (2).—Re Minsrur, [1920] 1 Ch. 268 ; 
89 L. J. Ch. 188; 86 T. L. R. 173; 64 Sol. 
Jo. 309. 

1) Refd. He Ferdinand, Ex-Tsar of 


Bulgaria, [1921] 1 Ch. 107. 
239a. ——— --—— Application to court—Rectification 


240. 


241. 


253. 


254. 


256. 


257. 


259. 


of register of shareholders.|—Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned :—Held: the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.— Re MANIHOT RUBBER PLANTA: 
Tions, Lrp. (1919), 68 Sol. Jo. 827. 


Add. Citation :—{1918-19] B. & C. R. 171. 


Add. Annotation :—Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 


Add. Annotations :—-Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 758; Re Deutsche Bank 
(London Agency), {1921} 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 


Add. Annotations :—Refd. Rodriguez vt. 
Speyer, [1919] A. C. 59; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotations :—-Refd. Rodriguez  v. 
Speyer, [1919] A. C. 59; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

Add. Annotation :—As to (2) Refd. Johnstone 
v. Pedlar, (1921] 2 A. C. 262. 


Add. Annotations :—Folld. Krauss v. Krauss 
& Orbach (1919), 35 T. L. R. 6387. Refd. 


PART III. SECT. 2, SUB-SECT. 3.—A. 


260 vii. —— Flaintiff/ compelled to 
sue to establi caveal.}—An alien 
enemy, unless he be witbin the realm 
by the licence of the King, cannot sue 
in our cts, either by himself or by any 
person Pia his behalf until peace is 
res 


tored. 

Where a municipality, having sold 
Jand for taxes, serves notice on the 
owner to take proceedings on a caveut, 
thereby compelling him to procced 
to establish it, the owner, if an alien 
enemy, should be treated, to some 
extent at least, as in the position of 
an alion enemy who is deft. to an 
action. Therefore the action should 
not. be dismissed on the ground that 
pitt. is an alien enemy, for therefrom 
a discharge of an order continuing the 


caveal & a discharge of the caveat 
would follow.-——R&VENLTOW-CRIMINIL 
vw. STREAMSTOWN RvuRAL MUNICI- 
Pauiry, No. 511, (1917] 3 W. W. R. 
646; 37 D. L. R. 894: affd., (1920) 
1 W. W. R. 578; 52 D. L. RR. 266; 
15 Alta. L. R, 204.—CAN. 

250 viii. ———.])—-An__ alien eee | 
cannot enforce civil rights in a Britis 
ct. during the period of hostilities.— 
Sinis1 v. HERMANSBERG MISSION 
ooo (1916), 37 N. Ll. R. 409.— 


256 i. For ** Proclamation of August 








13, 1914” “ Proclamation of 
Angust 15, 1914.” 
256 fv. ee An alien 


}— 
redident in Ontario, although his 
country is at war with ours, so long as 
ue conducts himself peaceably, is 
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within the above Proclamation, is 
entitled to bring & maintain an action 
in any ct. in Ontario.—KRISTO v. 
HOLLINGER CONSOLIDATED GoLp 
Minis, Lrp. (1918), 41 0. L. R. 61; 
13 O. W. N. 206.—CAN. 


256v. —— —— Christian = Ar- 
menian.}+—The cts. of the province of 
Quebee arc open to a Christian Ar- 
monian specially exempted under 
Order in Council of Nov. 20, 1914.— 
Sap v. PicaRpD (1919), 20 Q. P. R. 
179.—CAN. 

fi. Action under Familics Com ea- 
tion dAct.J--An action brought under the 
above Act, for the benefit of the mother 
of deceased, she being an alieu enemy, 
cannot be maintained.——-CREMIDAS »v. 
Bartiso CoLuUMBIA ELxcrric Ry. Co., 
1919) 2 Ww. Ww. R. 549.—CAN. 


Cases 259—329. 


Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. O. 291. 


260. Add. Annolations:—Refd. He Ferdinand, 
Ex-Tsar of Bulgaria, (1921] 1 Ch. 107; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 


261. Add. Annotation :—Refd. Johnstone v. Pedlar, 
[1921] 2 A. OC. 262. 


261a. _ + Suit for dissolution of marriage.) 
—An alien enemy, who has been registered 
as such & is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage.—KRAUSS (OTHERWISE Dis SALLES 
D’EPINOIx) v. KRAUSS (OTHERWISE DEs 
SALLes D’Epinorx) & Orpacn (1919), 35 
T. L. R. 637; 68 Sol. Jo. 760. 


276. Add. Anmnotalion :—Refd. Stoeck v. Public 
Trustee, [1921] 2 Ch. 67. 


280. Add. Annotation :—Consd. 
Speyer, [1919] A. C. 59. 
Delete the cross-reference following this case. 


280a. Effect of peace—Treaties of Peace & con- 
sequent Orders—Right to sue after restoration 
of peace—-Cause of action arising during nee 
—In an action for infringement defts. allege 
(inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action :—Held: pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a ‘“‘ hostile 
person ”’ within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to plit{. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309.—WILDERMAN v. BERK (F. W.) & 
Co., [1925] Ch. 116; 94 L. J. Ch. 186; 182 
L. T. 5384; 41 T.L. R. 50; 42 R. P.C. 79. 


-.}+—See, also, original volume, Nos. 202, 
269, 270 
280b. - Debt incurred by neutral.]- 
Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft. for the 


Rodriguez v. 


274 iii. War Measures 
Act.}--PERLMAN o. Pronk (1918), Q. R. 
64 8. C. 170; 41 D. L. R. 147; 24 

—-OAN. 


R. de J. 438. 
of Justice.—Re 














288. 
291. 
293. 


295. 


297. 
299. 
800. 


303. 


304. 


306. 
310. 
313. 


316. 


318. 


320. 
322. 


329. 


violation of the terms upon which 
provection was granted ; 

ad no right to deal with the applica- 
tion without the consent of the 
GOTTESMAN ers): 


ENGLISH AND Empire Digest SupPLEMENT. 


amount :—Held: although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him alli the 
He bs of the creditors, pltfs. had no right to 
bring the action.—Josmr INWALD ACT. v. 
PFBIFFER (1927), 48 T. L. R. 399, 0. A.; affd. 
(1928), 44 T. L. R. 852; 72 Sol. Jo. 205, H. L. 


Add. Annotation: — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. Rodriguez  v. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Consd. Rodriguez v. 


Speyer, [1919] A. C. 69. 


For ‘* but not to a counterclaim,” read ‘‘ but 


not a counterclaim.” 
Citation :-—For ‘' 34 R. P. C. 832” read ‘S 34 


R. P. C. 339.” 


Add. Annolation :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 
Add. Annotation:—Refd. Richardson  v. 
Richardson, [1927] P. 228. 
Add. Annotation :—Refd. Richardson  v.- 


Richardson, {1927] P. 228. 

Add. Annotations :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. 

Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Refd. Erte] Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 260; Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 331. 
Add. Citations :—[1919] A. C. 59; 881. J. 
K. B. 147, H. J. 

Add. Annotation :—As to (1) Apprvd. Rodri- 
guez v. Speyer, [1919] A. C. 59. 

Add. Annotation:—Refd. Rodriguez 
Speyer, [1919] A. C. 59. 

Add. Annotations :—<As to (1) Refd. Rodri- 
guez v. Speyer, [1919] A. C. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


Vv. 


Rodriguez v. 


Rodriguez iv. 


to take proceedings on 8 caveat, peal 
compelling him to procced to establis 

it :—Held : the owner, being an alien 
enemy, should be treated as being in 
the position of an alien enemy defend- 


4) the ct. 
inister 


276 il. J—A wan of 
Austro-H ari tionalit >t 29 Can. Crim. Cas. 439; 41 O. L. R. ing an action, & the action should not 
Cauaila after the outbreak of the war, 6473 13 O. W. N, 344.—CAN, be dismissed. —REVENTLOW-ORIMINIL 
& istered as an alien enemy. v. STREAMSTOWN RURAL MUNICIPALITY, 
violation of the law, he left Canada PART IIL SECT. 2, SUB-SECT. 3.-——C. 1920] 1 W. us crete 62 D. ae 
Pest &tned a Nee a O17, 292 li. .}-An alicn enemy, who aw Ww. TCE 37 De io4 
: : » in sued by a British subject In & CAN, 


e was arrested under the immigration 
officor’s warrant. His application for 
a writ of habeas corpus was refused 
on the following grounds. (1) he was 
an allen onemy, & could not, without 
the King’s protection, sue in His 
Majesty's ct.; (2) he was not within 


202 iil. 





the proclamation conferring nrO, 
tection upon alien cnetnies; (3) had 
he heen within the protection of the 
proclamstion, he lost his right by 


against him. 


British ct. Is entitled to be heard in 
defence.—UNION BANK t. LOHMANN, 
{1919} V. L. R. 418.—AUS. 


-}-—~An alien enemy who 
ig sued has a right. to defend the action 
& to appeal against any decision, final 
or interlocutory, that may be given 


Where a municipality served notice 
on the owner of land, sold for taxes, 
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PART II. SECT. 2, SUB-SECT. 3.—D. 


3041. Proceedings by partnership-— 
one of the 


Enemy artners. }-—~If 
partners a firm is an alien enemy, 
neither he nor hia partner, who does 


not bear an enemy character, can 
recover money owing to the firm.— 
Hay AH JON v. ABDUL JALIL KHAN 
(1920), I. I. R. 1 Lah. 276.—IND, 


Vol. I.—Aliens. Cases 332—395. 


Part 1V.—Trading and Communicating with the Enemy. 


3382. Add. Annotation :—Refd. Jebara v. Ottoman 


Bank, [1927) 2 K. B. 254. 


847. Add. Annotation :—Consd. Casdagli v. Cas: 


dagli, [1919] A. C. 146. 


851. After the words “ was void ’’ at the end of 


the paragraph in original volume add 
‘*; (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.” 


859. Add. Annotation :—Refd. Rodriguez». 


Speyer, [1919] A. O. 59. 


368. Add. Annotation :—Refd. Rodriguez v. 


Speyer, [1919] A. C. 59. 


870. Add. Annoiation :—Refd. Casdagli v. Casdagli: 


[1910] A. O. 145. 


371. Add. Annotations :—Refd. Re Badische Co., 


Bayer Co., etc., [1921] 2 Ch. 3313; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. 


75a. ——— Deportation order.])—NELSON v. lt., 


ceeds were ordered by the Prize Ct. to be 
handed to the predecessor in title of the 
Administrator of German property to be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 
to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale:—Held; the action was not 
maintainable, inasmuch as (1) the notice of 
abandonment & its acceptance constituted 
an ‘‘ assignment ”’ within ‘* Act B.,” s. 6 (1); 
(2) the proceeds of sale of the diamonds con- 
stituted a ‘‘ chose in action ”’ within the same 
sub-sect.; & (3) the Administrator of 
German Property, as representing the Crown, 
was entitled to rely on the provisions of that 
sub-sect. as precluding the insurance co. 
from recovering.—ALLGEMEINE VERSICHE- 
RUNGS-GESELLSCHAFT HELVETIA v. GERMAN 
PROPERTY ADMINISTRATOR, [1931] 1 K. B. 


[1928] W. N. 197, P. C. 


Bank, [1927] 2 K. B. 254. 


383. Add. Annotation :—Refd. Jebara v. Ottoman 


Bank, [1927] 2 K. B. 254. 


389a. ——— What amounts to ‘‘ assignment ’’— 


on 100 L. J. K. B. 290; 144 L. T. 705, 


876, Add. Annotation: — As to (1) Refd. The C. 
Ambatielos, The Cephalonia, [1923] P. 68. 389b. 


379. Add. Annotation :—Refd. Jebara v. Ottoman 


- What amounts to ** chose In action ’’- 
Proceeds of sale of goods abandoned to neutral 
insurer.}] — ALLGEMEINE VERSICHERUNGS- 


GESELLSCHAFT HELVETIA v. GERMAN PRO- 


PERTY ADMINISTRATOR, No. 389a, ante. 


392. Add. Citation :—1 Br. & Col Pr. Cas. 605. 


chose in act 


payment of debt. 

waa indebted to a London firm at the enemy ships in neutral ports. )}— 
commencement of the war. On were a British 
Sept. 25, 1914, the Austrian firm wrote business {n London 
a jetter 
ment to t 
to them by B. The letter contained 
an enclosure pigne’ by the Austrian German subject, 
firm addressed 


notice of assignment of the debt. In The 
the ‘following December the London _ defts. against fifty bales of goods per - 


Abandonment by enemy insured to neutral 
insurer.|—In 1916 a firm in Germany 
despatched to a firm in Lima, both con- 
signors & eee being at that date 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
war and other risks with a Swiss insurance 
co. The British authorities, acting under 
the Reprisals Order of Mar. 11, 1915, required 
the Dutch vessel to put in to Kirkwall, where 
her cargo was examined, & the diamonds 
being found they were in due course placed 
in the custody of the Marshal of the Prize 
Ct., which, in Feb. 1918, ordered their 
detention & sale. After that order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to the insurance co., which accepted the 
notice & paid the assured ‘as for a total loss. 
In 1919 the diamonds were sold, & the pro- 


PART IV. SECT. 2. 


365 i. For *‘ Van ZYLv. PRENAAR”’ to a valid Seve assignment of a 
read “* Van ZIJL v. PIBNAAR.”’ ac 


PART IV. SECT. 8, SUB-SECT. 1. 


chose in 


890i. * Act B.,”’ 8. 6—-<Aasignment of 
ton to British firm—In 
An Austrian firm 


ondon firm of a debt 
in Bombay. 


fon for valuable con- ay. 
sideration, it was not illegal as contra- 
vening the above sect.—-GRUNDY ov. 
BROADBENT, [1918] 1 I. R. 433.—IR. 


sn. Proclamation of December 12, due date with the shipping documents 
1914—T aking delivery of goods B hihi attached bnt was dishonoured By non- 
8. 


bank oar g on 
& ombay. due on the bill:—Held: pltis. were 
rting to be an ray Defts were a firm of merchants, entitled to ancceed, as by the above 
e E ue British subjects, carrying 

On June 24, 1914, A., a 
drew a bill of ex- 


892a. “Proc. A,’’ par. 7—Goods sent to enemy 


agent for sale.|—Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 


' diamonds for sale on their behalf. Tho 


diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy :—Held: the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of ‘‘ Proc. 
A,”’ an ‘“‘enemy’”’ & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—Sa.LtT1 ET FIs 
v. PROCURATOR-GENERAL, [1919] A. C. 968; 
88 L. J. P. 209; 121 L. T. 459; 35 T. L. R. 
679; 14 Asp. M. L. C. 460, P. C. 


395. Add. Annotation :—Refd. Jebara v. Ottoman 


Bank, [1927] 2 K. B. 254. 


firm forwarded it to B.:—Held: as a German steamer. The bill was 
the transaction of Sept. 25 amounted accepted by defts. on July 20, 1914, 


aysable at the office of pitfs. tn Bom- 
The steamer reached Bombay 
just before the outbreak of war, & in 
order to evade capture left Bombay 
& took shelter in a neutral] port. The 
bill was presented for payment on the 


ayment. Pitfs. filed ai su on 
pt. 30, 1915, to recover the amount 


on business Proclamation the consignees were 
rmitted to take delivery of goods 
rom enemy ships in neutral ports.— 


B. amounting to a change eon defta, in favour of pitfs. MorTirsuaw & Co. v. MERCANTILE BANE 


J.S. 


purported to be drawn upon opts (1916), I. L. R. 41 Bem. 566, 


Cases 402—405a. 
402. Add. Annotations :—As to (1) Refd. Lebeaupin 


402a. “ 


v. Crispin, [1920] 2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331. 


J—Pitf. was a British subject 
carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft. 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods .consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were sy pen ape 
delivered to the customers by deft. bank 
against payment in piastres. At the con- 
clusion of the war deft. bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which mat had received in payment for the 
goods. Plitf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion :—Held: (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) if was not every contract that was 
abrogated by the war; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 





405a. ea 
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handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject & the enemy was 
necessary; & the bank was entitled to do 
what it did, & there‘could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
—OTTOMAN BANK v. JEBARA, [1928] A. C. 
269; 97 L. J. K. B. 502; 189 L. T. 194; 
447T. L. R. 525; 72 Sol. Jo. 516; 33 Com. 
Cas. 260, H. L.: reveg. 8. C. sub nom. JEBARA 
v. OTTOMAN BANE, [1927] 2 K. B. 254, O. A. 


Annotation :—As to (2) Refd. Simpson v. Maurice’s Exors. 
(1929), 14 Tax Cas. 580. 


403. Add. Annotation :—Refd. Larrinaga v. Soc. 


Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 


——.]—For many years there 
existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
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_ 402 iv. —— Repayment of 
instalments.}—~In Apr., 1914, the A. 
co. contracted to construct machinery 
for the B. co. by Dec. 31, 1914. Pro- 
gress payments were made by the B. 
co., but none of the machinery was 
ever delivered. After the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Enemy Act, 1914,8. 8, appointing C. 
controller of the B. co., & on June 13, 
1918, under Trading with the Enemy 
Act, 1914-1916, 8s. 9H, requiring the 
#. co. to be wound up, & appointing 
C. controller. The contract was never 
completed :—Held: the contract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor C. was entitled to recover 
from the A. co. any portion of the sum 
paid ar progress payments.—te Con- 
pee (1919), 27 CG. L. R. 194.— 





402 v. .}~-A contract 
between a British firm & an Austrian 
firm, for the purchase by the latter of 

oods to be manufactured, provided 
or an extension of time for delivery 
if delay should occur owing to causes 
beyond the control of the sellers. The 
price was payable by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
became illegal to implement the 
contract. None of the goods had at 
that time been delivered. Thereafter 
the goods were completed & sold in 
Great Britain at an enhanced price. 
Third pe having obtained a decree 
against the purchasers of the goods 
arrested money in the hands of the 
sellers of the goods :—Held: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers & was validly arrested in 
the hands of the sellers.—Davis & 
PRIMROSE, LTD. v. CLYDE SHIP- 
BUILDING & ENGINEERING Oo., LTD. 
(1918), 56 Se. L. R. 24.--SCOT, 

















402 vi. —— -}~In May 
1914, Scottish cngineers contracted 
with Austrian shipbuilders to build 
u set of marine engines, payment to 
be by instalments. The first instal- 
ment had been paid, but no part of 
the engines had been built when war 
broke out & further performance of 
the contract became legally impossible. 
After the war on action brought for 
repetition of the instalment paid :— 
Held: as the instalment had becn 
pele as part of the price of the engines 

as the engines had not been delivered 
owing to a cause for which neither of 
the purties was responsible, defenders 
wero bound to make restitution of 
the instalment.—CaNTIERE v. CLYDE, 
{1923] 8S. C. (MH. L.) 105; 60 Sc. L. R. 
635.—SCOT. 


402 vii. Enemy Contracts 
Annulment Act, 1915.}—A contract 
was made iu 1911 for the sale by the 
C. co. to the B. co. of the whole of the 
output of the CO. co. In Sept. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
ment were varled :—~Held: the @- 
ment of Sept. 1914, was not rendered 
null & void by s. 3 (6) of the above 
Act, nor by Trading with the Enemy 
Act, 1914.—BROKEN HILL  PFPrRo- 
PRIETARY Co., LD. v. WARNOCK (1922), 
30 C. L. R. 362.—A US. 

Qs 


402 viii. ——.}—-On_ Fob. 
1914, deft. firm agreed to sell to pitts. 
steel bara under a o.Lf. contract free 
Hooghly. Tho goods were shipped on 
July 2, 1914, per a German steamer 
which was subsequently captu 
with her cargo & condemned by the 
Prize Ct. :—Zeld: the contract under 
which the goods would be delivered 
in the Hooghly became impossible by 
the outbreak of war wi Indian 
Contract Act, s. 56, & was void.— 
MapHorRaMm EHuRpDs&O Das ov. SEIT 
(1917), I. L. R. 45 Calo, 28.—IND. 

4051, ———~ —— Effect of ory 
clause.}—~-By a contract made after the 
outbreak of war with Germany to 
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supply German dyes, deft. was not to 
be Hable in case of non-arrival of the 
steamers at certain ports on account 
of the state of war. The ship & tho 
dyes therein were seized & con- 
demned by & Prize Ct. :—Held : (1) the 
contract was unenforceable; (2) the 
Royal Proclamation of Sept. 8, 1914, 
put an end to the contract.~—-ARDUL 
Razack wv. KHANDI Row (1918), 
I. L. R. 41 Mad. 225.-~-IND., 


sp. Debtor of alien enenry— Payment 
of interest in respect of transaction 
entered into before outlreak of war-— 
Right to repayment.j~-Where o person 
indebted to an alien enemy had paid 
interest in respect of a transaction 
entered into before the outbreak 
of hostilities & sought a refund of the 
amount pald for the pcriod between 
the outbreak of hostilities & the date 
of a licence to trade obtained by the 
eneiny firm:—Held: he was not 
entitled to such refund, as there was on 
ria acre of interest in respect of 
such transactions during that period.— 
VALLI MAHOMED ABU v. BERTHOLD 
Rerr (1919), I. . R. 44 Bom. 1.—IND. 


sq. Erection of machinery—-Replace- 
ene of Bele ste poe) a8 Mar. 1913 
resps. contract to eupply & @ 
certain machinery for appit. In Mar. 
1914, the machinery was erected, & in 
June, 1914, it broke down. Hy an 
ugreement made in Jan. 1915, resps. 
agreed to replace the defective parts, 
& did so in Apr. 1915. Shortly after- 
wards the machinery again broke down. 
In July, 1915, resps. were declared to 
be a co. * fata de or controlled, 
directly or indircotly, by or under the 
influence of, or carried on wholly or 
mainiy for the benefit or on behalf of, 
ersons of enemy nationality " :-— 
eld: the agreement of Jan. 1915, & 
subject to the exception Ene 
Contracts Annulment Act, 1915, 5s. 3 @ 
the ment of Mar. 1913, were nn 
& vold.-SYDNEY MUNICIPAL Counce. 
v. AUSTRALIAN aL Oo., LTD. (192% 
$7 0. L. R. 560.—-A UB. 


aid, & in 1909 it was increased to £100,000, 

y the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Oo., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Ohannel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Ohannel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Oo. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. 8B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new régime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acte, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identifled by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods showd be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
miyht be suspended by either nied if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 


37 


406. 


Vol. IL—Aliens. Cases 405a—406. 


@ period unexpired at the outbreak of war. 
At that date quantiles of dyestuffs remained 
undelivered were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 1035), 8. L, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy; (b) that 
owing to the suspension clause no right to 
damages had yet arisen; (c) that the object 
of the contract had been frustrated. because 
the period of suspension was indefinite & 
beyond the contemplation of the purties, 
because performance of the contract was 
prevented by Govt. action or embargo, & 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continne to be pussible & by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. :—Aeld: (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
@ co. which eo instanti assumed enemy 
character; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
& if “war” in the clause included war 
between England & Germany the clause was 
void as against public policy, & the claim 
must be rejected; (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fal on the 
following grounds: thav, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial! object 
of the contract had been frustrated. & the 
contract was dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the parties to apply to war 
between England & Germany; (5) the 
doctrine of frustration applied to contracts 
for the sale of unascertained goods.— He 
Baniscuet Co., Lrn., Re BayFrrR Co., LID., 
Re GRIESHEIM ELEKTRON, Lrp., Re Kang 
& Co., Lrv., Re Berkuin ANILINE Co., Lrp., 
Re Meister Lucius & Brunina, Ltop., 
[1921] 2 Ch. 831; 91 L. J. Ch. 183; 126 
L. T. 466. 


Add. Citations: —affd. sub nom. FRIED 
Krupp AKT. v. ORCONERA IRON OnE Co., 
Lrp. (1919), 88 L. J. Ch. 304; 120 L. T. 
386; 35 T. L. R. 234, H. L. ; 


Cases 408—520a. 


408. Add. Annotations :—As to (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 804. Refd. Central India Mining 
Oo. v. Soc. Colonial Anversoise, [1920] 1 K. B 
7153; Re Badische Oo., Bayer Oo., ete., 
1921) 2 Ch. 331; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 88 T. L. R. 7395 Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Refd. He 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
831. As to (3) Refd. Guaranty Trust Oo. of 
New York v. Hannay, [1918] 2 K. B. 623. 
409. Add. Annotation :—Refd. Re Badische Oo., 
Bayer Co., etc., [1921] 2 Ch. 331 
409a. ——- ———. Effect of Treaties of Peace & 
. consequent Orders.|—Rowrk BROTHERS & 
Co., Lrp. v. LINDGENS (1920), 36 T. L. R. 247. 
411. Add. Annotation :—As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 
412. Add. Annotalion :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 
412a. Insurance policy—Effect of Treaties of Peace 
& consequent Orders.}—Excress INSURANCE 
Co., LtTp. v. MATHEWS (1925), 31 Com. Cas. 43. 
Add. Annotation :—As to (2) Refd. Matthey 
v. Curling, [1922] 2 A. C. 180. 
Add. Annotations :—Consd. Simpson v- 
Maurice’s Exors. (1929), 14 Tax Cas. 580. 
Refd. Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Fried Krupp 
Akt. v. Orconera Iron Ore Co. (1919), 88 
L. J. Ch. 804; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107; He Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
419a. ——— Property otherwise aihine to con- 
fiscation.|—THE DEERGARDEN (1747), cited 


413. 
416. 


418. Rodriguez _v. 


Part V.—Acquisition 


515. Before this case add ‘‘ See note to Part L., 
ante.’ 


§20. Add. Citation :—26 Cox, 0. C. 211, D. C. 
Add. Annotation :—Consd. Markwald v. A.-G., 
{1920} 1 Ch. 348. 


.j—A natural-born German sub- 
ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 
became entitled to all political & other rights, 


520a. 








ENGLISH AND Emprre Dicest SUPPLEMENT. 


in 1 Ch. Rob. at p. 202; Tam Str. Pare 
(1747), cited in 8 Term Rep. at p. 656; Tam 


EurzaBera (1749), cited 1 Oh. Rob. at 
. 202; THe a JANE (1749), cited in 
Ch. Rob. at p. 202; THe RINGENDE 


JacosB (1750), cited in I Oh. Rob. at p. 202; 
THE JOFFROUW LOUISA MARGARETHA (1781), 
cited in 1 Ch. Rob. at p. 203; Tas Compre 
DE WOHRONZOFF (1781), cited in 1 Ch. Rob. 
at p. 205; Tae EXprEpIrThy vAN ROTERDAM 
(1782), cited in 1 Ch. Rob. at p. 206; Tx 
Betua Gurprra (1785), cited in 1 Ch. Rob. 
at p. 207; Tae HenicHeip (1795), cited in 
1 Ch. Rob. at p. 210; Tue Fortuna (1795), 
cited in 1 Ch. Rob. at p. 212; THe FREEDEN 
(1795), cited in 1 Ch. Rob. af p . 213; TuE 
WIuxiaM (1795), cited in 1 Ch. Hob. at p. 214. 


—-.]—See, also, Nos. 369-371, ante. 


424. Add. Annotation :—-Refd. Johnstone  v. 
Pedlar, [1921] 2 A. O. 262. 
425. Add. Annotation :—Refd. Johnstone’ v. 


Pedlar, [1921] 2 A. O, 262. 
Add. Annotation :—As to (1) & (2) Refd. 
OCasdagli v. Casdagli, [1919] A. C. 145. 


~J]—LA Frirora (1805), 6 Ch. Rob. 1; 
1 Bng. Pr. Cas. 515; 165 EB. R. 828. 
Add. Annotation :—As to (1) Refd. 
Rannveig, [1922] 1 A. C. 97. 
Add. Annotation :—Refd. Casdagli v. Cas- 
dagli, [1919) A. C. 145. 


.|—Where a licence is granted for 
a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control.— GRONING v. ORnocKETT (1811), 3 
Camp. 83; 170 E. R. 1313, N. P. 


429. 
440a, 
445. The 
460. 


493a. 








of British Nationality. 


owers, & privileges to which a natural-born 

ritish subject is entitled in the Common- 
wealth. H2 subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
qu uired by Aliens Restriction (Consolidated) 

rder, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by plitf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 


PART IV. SECT. 5, SUB-SECT. 1. 

420i. Necessity for oe 
given-— Approval of contract 
entrusted to grant licence. }-——He Oe 
fact that a contract had been approved 
by the officer who was de facto entrusted 
by the Crown with the exercise of the 
urerogative to grant licences to trade 
wi the enemy was an answer to 
proce alae oi eens with the 

enemy.—DONO SCHROEDER 
(1916), 22 C. L. a "362. —AUS. 


PART V. SECT. 3. 
18 Lae ——— ome Child of mother 


natur subsequent marriag 
ber a0 toyed the atacc Ane ee oak 


apply to an infant whose mother by 
her cereal bg marriage to a natu 
ised British subject has herself become 
: British subject but has not, while 
widow, obtained a certificate of 
naturalisation in the United Kingdom. 
—JKRG PEARCE (1920), 27 
C. - R 526. ~ AUS. 


Commonwealth aturalisation 
Ads pig gat 8. 10" Efed—Step- 


of man naturalised atur 
alisation “Act, 1870 (c. 14). }—The above 
sect. does not apply to a child whose 
mother has married a man who 


1870 (c. 14).—JERGER  ¢. 
(1920), 27 C. » TR. 526.—AUS. 
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sa. Naturalisation Act, 
1906 (co. 17)—Status of naturataed 
sons.j—An alien naturalised 
Canada under the above Act Seats 
the statue of a oe oe — Re 
reeks (1918) WwW. W. R. 876; 
43 D. L. R. 549 1 aan. 


vi. Naturalisation aa ea of 
pplicani-— Previous viction.}—The 
tact that S0rct had several years 
before unde @ sentence of 
imprisonment vGefauit of paying a 
fine for supplying Iintoxica liquor 
to an Indian is not a bar to his claim 
for uaturalisation under the pyre 
Acts.—Re BREANIK (1980) 68 D. L. R. 
288; 34 Can, Crim. Cas. 167.--OAN, 


-—Held : 


of His Majesty’s Kingdom & 
eee eae Aeithce the of 


the oath of allegiance alone, nor the taking 
of the oath coupled with the -grant of the 
certificate in Australia, made pitf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
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Pitf. was at least to this extent to be regarded O. A. 
as an alien, that he was a person so desoribed 


in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the ey of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation—-MARKWALD  v. 
[1920] 1 Ch. 348; 
L. T. 603; 36 T. L. R. 197; 64 Sol. Jo. 239, 


A.-G., 
89 L. J. Ch. 225; 


Part VI—Loss of British Nationality. 


532. 


583. 
A.-G., [1922] 1 Ch. 232. 


Ch. 850. 
536. 


Add. Annotation :-—As to (2) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 


Add. Annotations :—Consd. 
Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 523; 


bender v. A.-G., Kramer v. A.-G., [1922] 2 


Add. Citation :—26 Cox, C. C. 177, D. C. - 


Fasbender v. 


Fas- 


587. Add. Citations :—16 L. G. R. 764; 26 Cox, 
C. OC. 244, D. C. 

538. Add. Annotations :—Consd. 
A.-G., [1922] 1 Ch. 2382. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 633; 
bender v. A.-G., 
Ch. 850; Kramer v. 


Fasbender v. 


Fas- 
aa eee v. A.-G., [1922] 2 
A.-G., [1923] A. C. 528. 


538a. —— British woman marrying alien—In time 
of war.|—FAsSBENDER v. A.-G., KRAMER Vv. 


A.-G., 


o. 49d, ante. 


Part Vill—Immigration and Expulsion of Aliens. 


540. 
[1921] 2 A. C. 262. 


PART VI. 


a Revocation——W hether reasons need 
be slated.}—A revocation of a cer- 
tificate of naturalisation need not state 
the reasons of the Governor-General. —~ 
MEYER v. POYNTON (1920), 27 C. L. R. 
436.—AUS. 

sc. Effect of Trealy of Peace 
with Germany.j—Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tificate ne naturalisation of a natural- 
born German = subj vot.-MEYER v. 
PoENTON (1920), 27 C. L. R. 436.— 

sd. Declaration of intention to be- 
come citizen of foreign Sitate.J—By 

to the United States & there 
ng a declaration of intention i 
Heontiie a citizen of that count 
parece of German birth aoa ised 
Canada does not cease 
British citizen.—NEWMAN (or NEC 
MAN) v. BRADSHAW, [1917] 1 W. R. 
1223; 23 B.C. R. 492.—CAN. 


6841. British Nationality & Status 
of Aliene Act, 1914 (c. 17)}—Declara- 
tion of alienaye—E ffect om sag tales iy 
under Milulary Service cta.)— 
natural-burn British Tauieat who is 
also an American subject, & has been 
duly called up under Military Service 
Act, 1976, os. 3, 11, is not relieved 
from his obligation to serve by a 
declaration of allenage under British 
Nationality & Status of Alions Act, 
1914 (c. 17).—Re HORNE, (1919) 

ry Z. L. R. 190, —NZ. 


PART VIII. 


540 ix Son of domiciled China- 
eat ~The domici) gained by a China- 
an in Canada was held not avail- 

able for the benefit of his son, twelve 
ray of age, who had lived his life- 
ime in China, so as to give the son 
Canadian domicil.— Re ONG SuryY 
Mona, [1921] 8 W. W. R. 122.—OAN. 
$40 x. —— Son of naturalised Rus- 
sian.)~—-A Russian, an insane person, 
was held for deportation under Im- 
migration Act (Consolidation), s. 3. 
reloasé was applied for on the 








Add. Annotation :—Refd. Johnstone v Pedlar, 


541. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[192132 A.C. 262. 


ground that his father had been 
resident in Canada for a number of 
years & had been naturalised there, 
& that the domicil of the father 
applied to the son :—Held: the son 
had no domicil in Canada & was 
expressly prohibited 
under the Immigra Hon Act.—Re 
Nera Ares) 2 D. ie : 
- & R.) 292. 

e 2 enn , _—_— aA deporta- 
tion rdee’ made by an immigration 
officer, when there is no Board of 
Inquiry in the vicinity of the port of 
entry, must show on the face of it 
that there was no such Board there.— 
R. ». BANNSTEAD, Ex p. HIANSON, 
Er p. MOLLER (1920), 55 D. L. R. 


287.—CAN. 

af. Immigration Act, 1901-1920— 
Prohibited ummigrant us of provf— 
Evidence of prosecndion incomplete. }— 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 
proves some only of the relevant facty 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the avor- 
ment that deft. te an immi rant & has 
entered the Commonwealtb within 
three years before failing to Hares the 
dictation test ls, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
sonal evidence of deft.—GaBRIEL v. 
AH MooK (1924), 34 C. L. BR. 6913; 31 
Argus L. R US. 


e 





sj, —— Person born in <Aue- 
tralia returning from abroad. }---Where 
a person born in Australia has left the 
Commonwealth, the question whether, 
when be attempte to re-enter the 
Commonwealth, he is an immigrant 
within the aéee. Act. depends on 
whether he Ie as a fact coming back 
to Australia as to his home.~—- DONOHOE 
. Wone Sav (1925), 36 C. L. BR. 404.— 








Us. 

sk. Application to imm a 
ter date of enactment.}— Big aacy 

rrapay ots Fe otdbied i pntered 


Commonwealth not fee ‘than the 
year 1906 & the dictation test, which 
e failed to pass, was applied to him in 


39 


the year 1930. No substantive evi- 
dence was adduced that applt. had 
evaded an officer, the only evidence of 
this fact being tho averment thereof 
se ars bath in the information :—Held : 
f 5 (1) (a) of Immigration Act, 1901— 
1925, o operates & applies to Pacers 
grants who enter Australia after the 
date of its epecuuent ——-AH You ¢. 
ra ee (1929), 48 Cc. L. R. 589; 4 
“Ais. 160; (930), Argus EB R. 373. 


. 194) i. ** Tanding 
Wha is. }—“* Landing ” is the Onin 
act of landing & not the return of a 
certificated Chinese resident of Canada 
from a short visit to an ee city 
in the United States.—R. FONG 
Soon, (1919) 1 W. W. R. 486 ; 45 
dD. oa R. 78; 31 Can. Crim. Cas. 78.— 


—— 








al. mam Whether repugnant to 
Immigration Act, 1910 (c. 27).}-~The 
owers & mode of procedure of the 
oard of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & a not apply.— 
Re IMMIGRATION AcT v. JEN JANG 
How, [1919] 3 W we 1; 47 
D. L. R. 538.—CAN. 
sm. . +—Sect. sl of vue 
former Act is not re pepe 
of the latter Act.— Re JUNG avi 1821) 
3 W. W. R. 194.—CAN, 
sn. Chinese Immigration Act, 1923 
ortation order — Appeal 








the ae had no jurisdiction to 
-— Re Yeu Foo, (1925) 2 D. L. R. 
. Crim. Cas, 17; 56 0. L. R. 


Youne Sve HInNG (1 ye (5990) 


ap. S.P. Re 
(1926) 2 W 


C. R. 227; 
AN. 


ve 





ameetie .}—Certtorart in 

general ! Hes with respect to an order for 
portation made under eect. 26 of the 
above Act; & sect. 38 is no bar to ita 
application to such orders when made 
without or in excess of jurisdiction or 
in violation off ne essentials of justice. 
—Re Low NG HING, eae) - 
D. L. R. 602 ; :. matty 2W. W. R. 








Suavrner (1920), 14 Or. App. Rep. 131, 


Cases 548a—548b. inanisH AND Empire Digest SUPPLEMENT. 
648a. ——- ———.]—-In makingarecom-_ . 
mendation for expulsion part of a sentence ©. 0. A. 


regard must be had to the period of the 
alien’s residence in this country.—R. v. 


46 Can. Crim. Cas. 65; 37 B.C. R. 


295.—CAN 

sr. A lien allowed to land pending 
inquir nission to obtain deposii as 
security.J—IHeld: not equivalent to 
an assent to the alien being landed.— 
Riv. LEE Pd YIna, [1927] 1 

. W. FR. 527; 47 Can. Crim. Cas. 
203; 38 B. C. Ik. 241.—CAN. 


st. —— Certificate ubtained by fraud— 
Comclusive.}—When the Controller of 
Chinese Immigration bas concluded 
after inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land & given him the 
certificate provided for in sect. 17 of 
above Act, the Controller has ex- 
hausted his jurisdiction & even though 
Jt ia afterwards discovered that a 
fraud has been committed on him, 
the Chinaman’s right to be in Canada 
can be contested only before a judge 
as provided in sect. 17 of above Act.— 
R. v. CHIN SAcK, [1928] 1 ee L. R. 779; 
[1928] 1 W. W. 618 9 Can. 
Crim. Cas. 43; 39 B.C. I. $93.—CAN. 
BV. Habeas oes ee of 
person claiming Ca an birth.|— 
Chinese Immigration Act, 1923, c. 38, 
s. 38, enacts inferentiall that any- 
one ciaiming Canadian birth has a 
right to apply for relief by Nhat ie 
habens corpus from the Comptroller’s 
decision.— Re CHINESE IMMIGRATION 
Act & LEE CHOW YING (1928), 49 
Can. Crim. Cas. 168 4 39 B. C. li. 322.— 
CAN. 

sw. Chinese Immigration ae 1927 
(ec. 95)—Decision as to validity of 
certificate—No est Ez p., CHIN 
Snack (B. we a 28), 50 Can. Crim. 
Cas. 137.—CA 

sx. eee deportation— Bar 
to admission.J——Re Lim Coorm Foo, 
ete 1 W. W. RR. 233; revsg.. [1930] 1 

. R. 894; 53 Cun. C. C. 357; 42 

h. &. R. 496; sub nom fy v. 
Coors Foo (1930), 54 Can. C ~C. 
43 B. C. R. 54.—CAN. 

sy. Habeas corpus—Order for 
ellie Sailer Aine th rom.)-—R. v. LEE 
Moon Koo, [1931] 1 W. o Rk. 5713 
Ay Can. GC. C. 188; 43 B.C. R. 458.— 


q@ (p. 195) a Detention for return 
to enuintry not specified in order— After 
admittance refused by country specified 
an order.}—An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration officials to allow 
him to enter he was held for deporta- 
tion to Inidia :—Held : he was illegally 
detained & was entitled to his discharge. 
—FRe Santa SINGH, [1924] 3 D. L. R. 











LI™ 
383 ; 











1088; 3 W. W. R. 164; 34 B.C. R. 
ee 
fae! ii. Altempting to land 


for erson.|—R. vw. PALANGIO 
Gere), 22 b. W. KR. 540; 30. WL. N, 
1440: 4D.L. R. 611.—CAN. 


BZ. Whether repugnant to 
Chinese Immigration Act, R. S. C., 
1906 (c. 95). }—Zte IMMIGRATION ACT. 
R.v. Jen JANG How, (191913 W. W. R. 


271.—CAN. 
=: Proceedings wunder—WNot 


criminal proceedings.}—lR. v. AUAMA: 
ZOFF, ee 3 . W. R. 281; 47 
Dd. 533.—CAN. 
sb. ae -l—— Re Insmt- 
age Act & Wonw SHEE (1922), 
D. L. R. 485; As ides Crim. Cas. 
STL: {1922] 2 W. W. R. 156.—CAN. 


sc. ——— idan PONG 
Foor WING, Re IMMIGRATION ACT, 
Lees) 4D. L. BR. 10384: 3 W. W. R. 
819.—OAN 


t(p. 195} i. —— —-——- —-—- Person nol 
Canadian cilizen or having Oanadian 














acacteperaee Ne 


5438b, —— 


domicil.}--The ot. cannot interfere 
with what is done is by the Immigra- 
tion officers looking to the deportation 
of aliens who have not acquired 
Canadian domicil.—Re GOTTESMAN 


il 29 Can. Crim. Cas. 439; 41 
L. R. 647; 13 O. W. N. 344.—CAN. 
for 106) (ieee 


Motion for release from custody of one 
held for deportation under an order of 
a Board of Inquiry, was dismissed for 
want of jurisdiction in the ct. under 
8. 23 of the above Act. Appct. had 
not shown that he was a Canadian 
citizen or had Canadian domictil.— 
R. v. SCHOPPRLREI, [1919] 3 W. W. R. 
322.—CAN. 

t(p. 195) ih. 
The ct. has no power to interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
citizen or have Canadian domici].— 
Re IMMIGRATION AcT & WONG SHEE 
(1922), 66 D. L. R. ae * $37 Can. Crim. 
Cas. 371: [1922] 2 W. W RR. 156; 
revsg. 59 D. L. R. 6263: 36 Can. Crim: 
Cas. 405; 30 B. C. R. 70.—CAN. 


t (p.195) iv. —— ——..}-— Habeas 
corpus will lie in respect of a deporta- 
tion order made by an immigration 
officer whose jurisdiction so to act in the 
stead of a Board of Inquiry is not shown 
ou the face of the order, althongh an 
appeal by appet. to the Minister of 
the Interior under s. 19 of the above 
Act has been ga page ti —h.  v. 
BANNSTRAD, Ex p. HIaANSON, Ext pn 
MOLLER (1920), 55 D. L. R. 287. —CAN. 


t(p. 195) v. -E-If it 
be proved that the Board of Inquiry 
has not acted judicially, but merely 
on instructions froin Ottawa, in 
ordering the deportatiou of a China- 
man, the ct. would be bound to grant 
an application four a writ of habeas 
ne —Re JunG YIN, [1921) 3 

. W. R. 194.—CAN. 
seal 195) vi. -j—Anap- 
lies in habeas corpus precetne 
Phare a person is detained under the 
above Act.—Re IMMIGRATION ACT & 
































WoNG SHEE (1922), 66 D L. R. 485. 
37 Can. Crim. Cas. 371; [1922] 2 
W. W. R. 156.—CAN. 

-}—An ap- 











t(p. .195) vii. 
peal lies to the Ct. of Appeal from an 
order madeinh Curpus d iibcarh an 
releasing a person detained under the 
above Act.—RHe Ponce Fook WINa, Re 


IMMIGRATION AcT, [1923] 4 D. L. R. 
1034; 3 W. W. R. 819.—CAN. 
v(p. 195) i. Chinese 











immigrant.}—Under s. 23 of the above 
Act the ct. is prevented from interfering 
with the decision of a Board of Inquiry 
concerns the admission of a China- 
nada.—Re Wone sit Kit, 
SE 3 W. OW. R. 116.—CAN. 

v (Pp. 195) fi. —— —— -— 
The decision of a Board of Inquiry as 
to the adnilssion of a Chinaman is not 
subject to review by the ct.—He 
WonG Surry Mona, [1921] 3 W. W. R 
122.—CAN. 


sd. Immigration Amendment Act, 
1919 (c. 25)}—Not  retrosnective.}— 
Re IMMiGRaTION AcT & SANTA SINGH, 
eine 2 W. W. R. 999.—CAN. 


—“Sificteney iS immigroa- 
uffi he 3 ep 
Joputy Mir Li 











tion ° officer— 
ture of the Acting BD 
of Immigration Colonisation is 
Sa eent: — Re Pappas, [1921] 1 
. W. R. 949.— CAN. 

vee Deportation order-—- Form 
of order.|—Where an order only stated 
“ P. C. 23 ” as the reason for deporta- 





tion :—-Held: such an Nea wee 
defective.—R. v. LANT NTACEM: 
OFFMAN (1921), 62 D. L. R. 223; : * 45 


40 
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225 SIRS. ws 


(1921), 16 Or. App. Rep. 84, C. 0. A. 


Can. Crim. Cas. 295; 48 N. B. R. 448. 
cigars 


SR. Amendment of 
order.}-—An order of deportation, 
insufficient in form as not showing 
jurisdiction, may be amended by the 
immigration officer.— Re Pappas, [1921] 
1W W R. 949.—CAN 


sh. Immigration Law (R. 8. O., 
1927, c. 93)}—-Right to annul expulsion 
order. 1—The tribunals have not power 
or jurisdiction to annul an expulsion 
order made against an immigrant on 
the atrength of the immigration law 
even if they think the officials charged 
with administering the said law have 
not applied their orders correctly.— 
YERSHEMAKY v. MOQUIN (1928), rad t. 
45 K. B. 166.—CAN. 


ga. Right of illiterate relatives to 
admission —Effect of disqualification. 
M., an immigrant from Japan tn 1914, 
subsequently obtained a certificate of 
naturalization as a Canadian citizen. 
In 1928 his wife & two children on 
arriving at Victoria from Japan were 
refused entry on tho ground that they 
had not in their possession a valid 
passport issucd in & by the Govern- 
ment of the country of which they were 
citizens as required by order in council 
pursuant to sect. 3 (i) of the Immigra- 
tion Act. On habeas corpus proceed- 
ings appcts. claimed pee notwith- 
standing their not having a passport 
they were entitled to aarninelon nto 
Canada by virtue of sect. 3 (t) of the 
Immigration Act :—ZWeld: sect. 3 (¢) 
is restricted to the question of illiterary 
of relatives of an admitted in»migrant, 
& when otherwise disqualified such 
persons are prohibited from entering 
Canada. — Re Toko NISHr (1928), 
41 B.C. R. 199.—CAN, 

sb. Warrant of deporlation need 
not be addressed to officer where alien 
detained.jJ—He Mau FuNG (1930), 54 
Can. C. . 374.—CAN N. 


sr. Validily of deportation order 
—What must be stated.}—An order for 
deportation made by a Board of 
Inquiry under sect. 33 (7) of Immigra- 
tion Act, 1927, which states that it was 

















made because the deportee had entered 
Canada surreptitiously is not invalid 
because it does not also state that the 
Board found that he was not a Cana- 
dian citizen and did not have Canadian 
Coe an if Pe eae Sia) {1931} 3 

37 6 Can. — 376: 44 
BC h. 5360: : 11932] 1 D. . R. 332.— 


st. .}~—In a deporta- 
tion order the reasons for the deporta- 
tion must be clearly stated. It is not 
sufficient to state ars a reason that the 
deportee’s entry was effected contrary 
to sect. 35 (7) of the ee ‘ation Act. 
If not sufficiently stated the deportee 
is entitled to be ee nerer on habeas 











corpus.—Re MUNETAKA SAMEJIMA, 
1931] 3 W. W. Re 66; 44 B.C. R. 
317.—CAN. 


sg. ——— Defective con en braid 
Laid latipes power of amendmen 
MUNETARKA SAMEJIMA wv. K., (i832 
C. kh. tay $ reveg., [1932] 3 W. 
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Prisoner in gaol pach bib 
depenlalton=—Wive months Pose ermina- 
tion of aentence— Grant of J 
—R. v. STaACHOW, ose) ewe 2 W. wW. R 
698,-— CAN. 


Deportation “ forthwith "— 

fe oat of of delay tn ohtaining passport, j— 
here in proceedings woder sects. 40 
& 42 of euereuee Act. R. 8. a 1927, 
has been held & the de- 
iar on of the immigrant | bine "Dean 
luly ordered, the fact t thore is a 
delay before a passport, promptly 
plied for, can be obtained from the 


544. Add. Annotations :—As to (2) Folld. R. v. 
Shafiner (1920), 14 Cr. App. Rep. 181; R. v. 


Vol. IL.—Aliens. 


547. Add. Annotation :—Folid. QR. v. 
(1921), 16 Cr. App. Rep. 34. 


Rogoff (1924), 18 Cr. App. Rep. 1. 











‘Engiand.J—R. Vv. 
App. Rep. 1, 0. 0. A. 


palerent es co coe oe zones 
the order f the Act 
that secta. a a3) “. "0 ta)" ne Act 
require such person to be etre ky 
** forthwith.”"—I?e JANOCZKA, [1932] ; 
W. W. R. 29.—OAN. 

sc. Optum .& Narcotic Drugs Acts 
— Proceedings under-—Not criminal ai 
as ke a ahr ee LEN aah wr Pe 

1W.W.R 


Can. Gries. "Cad. 386; 33 2? ray 
448.—CAN. 

sk. ——— Conviction wunder— No 
order against deportation-—Power to 
make subsequent order.j}—-There {s no 
power to make an order except at the 


time of conviction.—Re Jon Fona 
(1923), 58 O. L. R. 493; 24 0. WL. N. 
39.-—C e 

slo] — Al 
order ainst de Uloes cae made sub- 
requently is anvelld RK. v. LEE PARK, 
[1924) 4 D. R. $883; 3 W. W. R. 
490.—CAN. 





en. Necessity for 
order.}-—Sinoe under Optum & N aicetic 
Drug Act, 1923, s. 25, deportation 
follows automatically in fhe case of the 
conviction of an alien under sect. 4 (d), 
it is not necessary for a formal order 
for deportation to be made in such a 
case.—R. v. Woo Fone Toy (B.C.), 
[1926] 3 W. W. R. 703.—-CAN. 

20, ——— ——— Palidity of warrant.J}—~ 
The omission of the ures ‘6 1923” 
from the citation of the Act does not 
invalidate the warrant.—R. v. GAN, 

sp. _—— Subsequent detention 
for deportation— Validity. }— Accused 
was convicted under s. 5a (2) of the 
1911 Act & fined with imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment Pettey was held 
for deportation under s. 100 :—Held: 
the purpose of s, 105 was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of the statutory offences 
created by 8s. 5a.—R. Ms How, [1923] 
4D. L. R. 1007; 56N. 8. RB. (G. & R.) 
ae —CAN. 


a aes 9 “eles ha eat im, Genial Pa eeat 4 


un Poy ne 


220. — CAN 

Bq. Application 
for release. }~—Where an alien has been 
convicted under s. 5a (2) of the 1911 
Act & upon termination of the im- 
prisonment imposed is detained for 
deportation under s. 100, he is not 
entitled to release on habeas c us on 
the Sonne of having Canadian omicil 
Lhe a Immigration Act, 43.— 

. CHANG SONG, es. 1 D. L. R. 
fist’: 1 W. W. 778; 42 Can. 
Crim. Cas. 8; ao Be ©. R. 176.—CAN. 

sr. ——— 


——.J—A 
warrant of deportation regular on its 
face having issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ct., on an application 
in habeas cor procee 8, Can only 
inquire into the truth of the statements 
made in the ATrALE. & cannot inter: 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence & 

conviction.—R. v. Caow Tona (1924), 
34 B. O. R. 12.—CAN. 
st. ee Where 
@ prisoner has been convicted of an 
jifraction of the 1923 Aot & is held for 
deportation, the mere fact that the 
warrant committing a — Pag Si 
tion, although stating h 
alien, does not show or Pike that a 
Board of Inquiry was held as provided 





¢ SUE 
2), 11932) 3 W. W. Kk. 

















Family domiciled in 
Rocorr (1924), 


18 Cr. 


548a. ——  ———- 
of sentence involved.]—R. v. Irvine (1920), 


Cases 544—548a. 
Gilbert 





Unnecessary aggravation 


15 Cr. App. Rep. 61, C, C. A. 


by Tipton f Act, is not a ground 
tor oa ga writ of habeas corpus.— 
seg ag 3), (1924/3 D. L. R. 
186; 2 W. R. 793: 42 Can. Crim. 
Cas. 213; 33% B.C. R. 548.—CAN. 


-}—-Held: 





sv, —— 


habeas corpus roceedings were pro- 
ceedings ‘ attain mg out of a criminal 
charge,” ” & within the exception to the 
jurisdiction of the Supreme Ct. of 
Canada under Supreme ae R.8.C., 
1906, s. 36.—JUNGO LEE v. R.. [1927] 
1D. L. R. 721; 46 Can. Crim. Cas. 329 ; 
{1926] S. C. R.652—CAN. 


sw, Appeal, |}-—~ 
Accused was convicted under s. 5a (2) 

of the 1911 Act, & condemned to pay a 
fine, & in default of payment to 
imprisonment. Upon termination of 
the imprisonment he was kept in 
custody for deportation under a. 10b. 
A writ of habeas corpus was granted & 
accused ordered to be discharged from 
custody. On appeal the order was 
sustained.—Re Man SHIN SHONG, 
Re Sino Ym Hone, [1923} 4 D. L. R. 














844; 39 Can. Crim. vie 401: 82 
B. CG. R. 176; [1923}) 1 W. W. Rh. 
He —CAN. 


—s ——— 2 ee cme ee 


of his imprisonment, imposed on con- 
viction under the 1911 Act, is detained 
penemg dacportation & he applies for 

abeas corpus, but is refused release, 
an appeal from such refusal lies to the 
Ct. of Appeal.—Re Loo LEN (No. 1), 
{192411 D. L. R. 909; 1 W. W. R. 733; 
41 Can. Crim. Cas. 386; 33 B.C. R. 448. 


v. SUR SUN ee One 1), [1932] 3 
W. W. Tt. 212.—CAN 
sy. _—_— , Falidity of war- 
rant of deportalion.)—The omission of 
the figures ‘* 1923 "’ from the citation 
of the Act does not invalidate the war- 
abe pati v. JUNGO LEE pte, 46 
. Cas. 92; 37 B. R. 318; 
Te2e) 3 . Ww. W. R. 734 7 BAN. 
sz. Chinese Exclusion Act, 1904 
(ce. 37) (Cape)—Deportation after con- 
viction—Effect of exemption certificate. } 
—Appits., being Chinamen & holders 
of exemption certificates under the 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but none of them 
having served two terms of imprison- 
ment :—Held: not to be exempted 
under s. 2 (e) of the Act from s. 34, 
& liable under the terms of the latter 
sect. to be deported.—An Yrr vw. 
UNION GOVERNMENT, {1921] App. D. 


97.—S. AF. 

sa. Act 22 of 1913 — Prohibited 
immigrani— Asiatic—Holding qualifi- 
cations for residence.)}—The entry of 
applt., an Asiatic, into Natal was not 

scovered until Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. 4(1) (a) of the above 
Act :—Held: he had obtained no title 
to reside in the Union until he had 
pose pad presented himself as an 
immigrant no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union.—Dgrsal vo. Iyuni- 
GRANTS’ APPEAL BoarRp (1916), 37 
N. L. R. 277.—8., AF. 

sb. Indian returning 
after temporary residence in India— 
Domicil certificate not acquired before 
departure to India.}—Applt., a resident 
in Natal from 1897 in 1911 went to 
India with the eileen of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for India he 


4] 











applied to the authorities for a cer- 
tificate of domicil, but that certificate 
wus illegally refused. Appit.’a visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 71015 :—Held : apple. s visit to 
India was for a specia or temporary 
purpose; the home in Nata! continued 
to be his place of permanent abode, & 
he was domiciled in Natal within s. 30 
of the above Act.—KaJsiEs v. IMmMI- 
GRANTS’ APPEAL BoarRD (1916), 37 
N. L. R. 42.—S. AF. - 

sc. Domicil cer- 
tificate acquired before departure to 
India.]—Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a cortificate of domicil. In 1902 
immigrant went back to _ India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Act :— 
Held: the certificate conferred upon 
him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal.—Re 
cn aVAR. CHETTY (1917), 38N. L. R. 











liftont d by dece plea la 

é acquire. eceased par 
if the possessor of a certificate of 
domicil under the above Act, brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & lived there till after K.’s 
death in Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal fin 1920 :—Held: N. had 
no such right under s. 5 (a) of the 
above Act, as he had no father domi- 
ciled in Natal. —NATIOO ». I- 
GRANTS’ APPRAL daa (1921), 42 
N. L. R. 30.—S. AF 

se. ‘Sc wife of 
M ohammedan. }—Where a Mohamme- 
dan‘s daughter & her mother havo re- 
turned to India & both are residing there, 
another wife of such Mohammedan is 
not a prohibited immigrant.—MaRtam 
& MAHOMED v. IMMIGRANTS’ APPEAL 
BOARD (1918), 39 N. L. R. 382.—S. AF. 

sf. Sons of domiciled 
parents—Resident in another province.) 
—M. & Y., Asiatics, & the minor sons 
of parents. resident {in the Transvaal, 
but formerly resident in Natal, & 
holding certificates of domicil under 
the above Act. were declared pro- 
hibited immigrants in Natal, neithor 
M. or Y. having ever been resident in 
Natal rave for temporary purposes 
during which periods their parents 
remained in the Transvaal.—_ MAHOMED 
v. PRINCIPAL IMMIGRATION OFFICER 
(1921), 42 N. L. R. 337.—S. AF. 

g Parent resident 
in India.]—Applt. was born in India, 
in 1913, of a woman who was recognised 
as the wife of an Indian, S., but who 
had never been in the Union. S. had 
entered the Transvaal in 1907 & had 
thereafter, acquired a domicile of 
choice in the Tranvaal, but in 1919 
had returned to India, & had since not 
been in the Union. Save that. there 
was evidence that S. was undergoing 
medica] treatment in oe there was 
no explanation of his long pe there. 
He had shares to the value of £4,000 
in a business in the Transvaal but had 
apparently never eakeu any active 
part in the business. Applt., aged 12, 
arrived in the Union & c aimed a right 
to enter ne aa under Act 22 of 
1913, s. 5 (g) On appeal from a 
judgment of a Provinolal pe in acaso 
stated by the Appeal 























Cases 651—558d. 


.551, Add. Annotations perce peruse Hleko 
v. Nigeria Govt., [1931] A 662. Refd. 
Brightman v. Tate (1919), 35 “T. L. R. 209; 
R. v. Brixton Prison, Fa p. Bloom (1920), 90 
L. J. K. B. 574; R. v. Home Secretary, 
Ex p. Bressler (1924), 131 L. T. 386. 


.]—Aliens Order, 1919, art. 
12, par. 1, which empowers the Secretary 
of State ‘ it he deems it to be conducive to 
the public good” to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard.—R. v. LEMAN 
STREET PoLicE STaTION INSPECTOR, Ea p. 
VENICOFF, R. v. SECRETARY OF STATE FOR 
Home AFFarrs, Ez p. VENICOFF, [1920] 3 
K. B. 72; 89 L. J. K. B. 1200; 23 L. T. 
573; 84 J. P. 222; 36 T. L. R. 677, D. C. 


Annotation Rela R. ov. Horie Secretary, Ez p. Bressler 
(1924), 181 L. T. 886. 


553. Add. Annotations :—As to (1) Consd. R. v. 
Home Secretary, Ez p. Bressler (1924), 131 
L. T. 386. Refd. Brightman v. Tate (1919), 
36 T. L. R. 209. 


558a. ——- Aliens Restriction (Amendment) Act, 
1919 (c. 92)—Power of expulsion in time of 
peace.|—Appct. was charged before a metro- 
politan pan magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 


551a. 











558d. 


ENGLISH AND Emrprre Dicsst SUPPLEMENT, 


the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus :—Held: the order of the Secretary 
of State was not ulira vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12.—R. v. 
Brixton Prison (GOVERNOR), Ez p. BLOOM 
(1920), 90 L. J, K. B. 5743 124 L. T. 875; 85 
J.P.87; 19 L. G. R. 62; 26 Cox, O. O. 687, 


e ¢ 


5538b. —— —— ——.]—The Order in Council 


made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acta, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the cops S Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 58).—R. v. 
BRIXTON PRISON (GOVERNOR), Hz 
MAN (1922), 127 L. T. 27; 86 J. 

T. L. R. 325 ; 27 Cox, C. C. 208, D. C. 


. SUGAR: 
. 75; 38 


558c. ——— ——— ——— Form of order by Secretary 


of State.|—The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.—R. v. Home SECRETARY, 
Ez p. BRESSLER (1924), 181 L. T. 886; 88 
J.P. 89; 68 Sol. Jo. 646; 22 L. G. R. 460; 
27 Cox, O. CO. 655, C. A. 


-—— Recommendation for deportation 
—Right of appeal.|—R. v. Granam Camp- 
rg Ea p. AHMED Hamip Moussa, ‘No. 558h, 
pos 





Board :—Held: assuming the onus 
rested upon the immigration officer, 
the Board was entitled to tind that S. 
had abandoned his Transvaal domicile, 
&, therefore, applt. was a prohibited 
immigrant. ——MAHOMED v. PRINCIPAL 
IMMIGRATION OFFICER, [1929] App. D. 
190.—-8. AF. 


sh. Deportation wunder-—Con- 
viction obtained without Union.}—-A 
person not born in the Union of South 
reel who is convicted of an offence un- 
der b. 4 (1) (6) of the above Act is lable 

o be deported under s. 22, whether the 
soavistion took place within or 
without the Union.—CoLLInacwoop 
vo. UNION GOVERNMENT, [1917] Anvp. D. 
650 —S, AF. 








aj. Boarding ship before 
examination of immigrants completed. }— 
Where & person was convicted of oo 
on board a ap before the genera 
examination of tance h been 
completed, & sta in defence that 
notice to the ote eee ship had 
been given :—Held: ghtly 
convicted.—ANGLIA %. R. *(19185, 89 
N.L. R. 147.—S. AF. 


ok. Decision of immigration 
authority—Jurisdiction of court to 
interfere.}~The ct. may interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently.— Union 
GOVERNMENT v. Fagin, [1923] App. D. 
466.—S. AF. 





al. See eg a ee Oe pen te, an 
Fess beak had been dssiarel by the 
tion officer of Natal to be a 

prot ted immigrant On applica- 
fon to the ot. for an order restraining 


his deportation :—Hcld: as the im- 
migration officer had not acted out- 
side his jurisdiction or malé fide, tho 
ct. had no diction to make the 
order prayed. ARAINSAMY v. PRIN- 
CIPAL IMMIGRATION OFFICER, [1923] 
App. D. 673.-—-S. AF. 


Requirement of immigration 
officer Effect. }—When an Segre aarha 
officer requires a person to mak 
sign & declaration under sect, 19 ( 1) (a) 
of Act 22, 1913, his. requirement 
becomes a requirement of the Act, & 
failure to comply tae es iy ma 
offence under sect. Sa 
ot ienin [1930] x? 1h, 


sn. Immigration d& Indian Relief 
Act, 37 of 1927, 8. 5—Retrospective.}— 
PRINCIPAL IMMIGRATION OFFICER %. 
oo {1928} App. D. 435.— 


so. Indian Immigration Act, 1891 
Ne eee of employers for 
attendance on Indian immi- 

oe ot cmalerees were held liable 
under the above fet for medical 
attendance on aaeran 
who, after being fraan had not re- 
indentured, themselves & for their 
descendants. are IMMIGRATION 
Trust Boarp OF NaTal v. GOVIND- 
cue y (1920), 3 37 Tr. L. R. 128.—S. AF. 


6521. Aliens Restriction Order, 1915 
——Fower of expulmon tn war blime— 





Valiaity of Order—Power to specify 
destination, }—~Hela : ar. 25 of tne 
above Order was wi n the authborit 


War Procautions pit 


conferred by 
1914-1916, s. 6; it conferred a d 
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cretion upon the Minister te make her 
order for the deportation of any 
ticular alien, & authorised his su 
quent arrest & detontion & the placing 
him on board a ship chosen by the 
Minister, & his detention there whilst 
the ship was in the territorial limits of 
the Commonwealth; & such an order 
was not rendered invalid by the tact 
that the Minister made it for the 
purpose of party out an agreement 
by which the Commonwealth Govt. 
was under an obligation to the country 
of which the particular alicn was a 
subject to aasist as far as possible in. 
enforcing the return to that country 
of persons liable to military service 
there.-——F#HRRANDO v. PEARCE (1918), 
25 C. L. R. 241.--AUS. 





sp. Necegstt com- 
munication of deportation or of alien.) 
—-Par. 273 of the above Order does not 
require communication to the alien 
of a veporterion order made under it 
by the Minister of Defence.—MEYER 
v. POYNTON (1920), 27 C. L. R. 436.— 


Yr. ee STO 


orm of deportation 

pled }~-Such order ne hb oe a 
any particular for 

PEARCE (1920), 28 O. L. "R. BES. 3 AUS, 


sw. Aliens Restriction Order, 1916 


—Power 0 leion in war time— 
Subject of « out State liable for mili 
service.|—The Minister ha ordyu 


the deportation of an Italian subject 
for military service, the ct. refused 
an appissron for a rule nisi for 
habeas i cee ae the unter being in 
the Mints r’s on under the 
above Se ng 8 mee Lae aGei (1918), 18 
8. BR. N. 8. W. 150.—AUS, 


Vol. .—Aliens. Cases 567—556i. 


Part 1X.—Registration, Internment, and other Restrictions. 


557. Add. Citation :-—2@ Cox, C. 0. 16, D. O. 


658a. Aliens Order, 1920.]—(1) 
The word “keeper” in the above Order 
of 1020, art. 20 (2), includes the lessee of 
& house who lets unfurnished rooms in the 
aoe agile pe ae to tenants ee weekly 
ren employs another person to manage 
the house for him. ee 

(2) A flat let on a seven years’ lease would 
not constitute ‘‘ premises’ within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a leasehold house let un- 

ed on weekly tenancies, there being 
& manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on.—RODDA v. 
GopFREY (1926), 95 L. J. K. B. 704; 90 
J.P. 111; 42 T. L. R. 478; 24 L. G. R. 
311; 28 Cox, QO, 0. 209, D. O. 


558b,. —— ——- ———- ——.]—The fact that 
the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality.—WILLIAMs 
v. JONES, [1928] 2 K. B. 227; 97 L. J. K. B. 
606; 139 L. T. 167; 925.P.79; 44 T. L. R. 
511; 26L.G.R.318; 28 Cox, 0. C. 505, D. O. 


558c. ——— Aliens Restriction (Amendment) Act. 
1919 (c. 92)—Restrictions as to change of 
name—Carrying on business under pre-war 
name.!—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—Held: the justices were riht, 
as resp. had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name.—BRUNNING 
v. Kouxiross, [{1923] 1 K. B. 3811; 92 
L. J. K. B. 8328; 128 L. T. 600; 87 J. P. 
41; 89 T. L. R. 129; 867 Sol. Jo. 278; 21 
L. G. R. 108 ; 27 Cox, C. C. 383, D. OC. 


558d. - Addition of | Co.’"]—~An 
alien uses a name ‘“‘ other than that by which 
he was ordinarily known’ on Aug. 4, 1014, 
contrary to sect. 7 (1) of the Act of 1919. if he 
adds to the name by which he was ordinarily 
known on that date the words ‘'& Co,”— 


was convicted for neglect to register as 
PART IX, Thero was 2 evidence (1919), 44 0. L. R. 234; 16 O. W. N. 
of no t . had no permanent place of 190.-—CAN. 
}~—Deft. residencein Canada :—~—Held: the charge 
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Pre iN , anenemy alien. 
ax. Registration — No 00 
permanent glace of residence 


558e. 


558f. 


EVANS ». PIAUNEAU, [1927] 2 K. B. 874; 96 
L. J. K. B. 784; 187 L. T. 482; 01 J. P. 97; 
43 T. L. R. 624; 25 L. G. R. 821; 28 Cox, 
0. C. 410, D. C. 


——- Prosecution under—-Whether 
offences triable on indictment.]—(1) On a 
rosecution for an offence 7 aera a statutory 
rder, an objection that the Order has not 
been proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(8) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried witb a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed.-—R. v. KAKELO, 
[19238] 2 K. B. 798; 92 L. J. K. B. 997; 129 
L. T. 477; 87 J. P. 184; 89 T. L. R. 671; 
68 Sol. Jo. 41; 27 Cox, 0. ©. 454; 17 Cr. 
App. Rep. 150, 0. C. A. 


Proof of Order.] —R. 
KAKELO, No. 558e, ante. 





558g. —- —— Proof of alienage.|—R. v. 


KAKELO, No. 558e, ante. 


558h. - Appeal —Effect of ambiguous 


plea.|—-Appct. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked '* Are you 
an Egyptian?” to which he answered 
‘* Yes.” He was then asked “ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?” to which he 
answered ‘“‘ No.”? Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him :— Held: appct had not. pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), s. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections.—R. v. GRAHAM 
CAMPBELL, Ka p. AHMED HAMID Moussa, 
[1921] 2 K. B. 473; 90 L. J. K. B. 818; 126 
L. T. 810; 865 J. P. 189; 37 T. L. R. 611; 
19 L. G. R. 461; 26 Cox, CO. O. 747, D. ©. 


5581, ——- ———- ——- ——— From _ recommendation 


for deportation.}—R. v. GRAHAM CAMPBELL, 
Ex p. AHMED Hamip Moussa, No. 558h, ante. 


econld not succeed.—R. v. HACKMAN 


b* 


Cases 558j— 563. 


558j. ——— Aliens Order, 1920—Effect on acquisi- 


559. 


560. 


. Hudsons’ Bay Co. 


tion of English domicile.]—In a husband’s 
suit for dissolution of marriage the wife 
objected to the jurisdiction on the ground 
that the domicil of the husband was not 
English. The husband was a waiter of 
Italian nationality & was registered as an 
alien in England, & as such was subject to 
the restrictions & liabilities imposed by the 
Aliens Restriction Act, 1914 (c. 12), & the 
Aliens Order, 1920 :—Held: the provisions 
of the Act of 1914 & the Order of 1920 did 
not preclude petitioner from acquiring an 
English domicil of choice.—-BOLDRINI  v. 
BOLDRINI & Martini, [1932] P. 9; 101 


L. J. P.4; 1446L. T. 121; 48 T. L. R. 94; 
75 Sol. Jo. 868, ©. A. 
Add. Annolation : — Refd. 


Ronnfeldt vv. 
Phillips (1918), 35 T. L. R. 46. 


Add. Annotations :—Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L. J. K. B. 42. 
Refd. Brightman v. Tate (1919), 35 T. L. RR. 
209; Re De Keyser’s Royal Hotel, De 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197 ; 
Chester v. Bateson, ({1920] 1 K. B. 829; 
Fowle v. Monsell (1920), 90 L. J. K. B. 105; 
Gurney v. Houghton (1920), 123 L. T. 706; 
v. Maclay (1920), 36 
T. L. R. 469; KR. v. Leman Street Police 
Station Inspector, Fa p. Venicoff, [1920] 
3K. B. 72; R.v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 305; Shutler v. Rolfe (1920), 
36 T. L. R. 828; R. v. Cannon Row Police 
Station Inspector, Ex p. Brady (1921), 91 
L.J.K.B.98. Refd, BR. v. Minister of Health, 
ix p. Yaffe, [1930] 2 K. B. 98. Mentd. 
Brown v. Dagenham U. C. (1929), 98 
L. J. K. B. 465. 


ALKALI 


ENGLISH AND EimprrE Digest SUPPLEMENT. 
561. Add. Annotations :—Refd. KR. v. Secretary of 


State for Home Affairs, Hx p. O'Brien, 
[1928] 2 K. B. 361. Mentd. Re Olifford & 
O'Sullivan, [1921] 2 A. 0. 470; poorer of 
Hea Hed Home Affairs v. O’Brien, [1923] 


561a. ——— Restrictions as to change of name— 


Validity.|—-Applt., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ultra vires, on the 
ground that it was not ekg A ia by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 
purported to override an Act of Parliament, 
erty ae there was no power under the Act 
of 1914 to do so :—Held: reg. 14h was not 
ulira vires because it discriminated between 
naturalised & natural-born British subjects. 

Regulations made by the King in Counci} 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty.—ERNEST v. METROPOLITAN 
Poxicke Comr. (1919), 89 L. J. K. B. 42; 
121 L. T. 222; 83 J. P. 182; 35 T. L. BR. 
512; 17 L. G. R. 448 ; 26 Cox, C. C. 458, D. C. 


563. Add. Citalion :—26 Cox, O. C. 58, D. C. 


WORKS. 


Sve INSURANCE; PUBLIC HEALTH. 


- + al i 


ALLOTMENT OF SHARES. 


See COMPANIES. 


AMICUS CURIA. 


See BaRRisTERS ; CRIMINAL Law. 
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Vol. I.— Animals. Cases 20-—119. 


ANIMALS. 


Part [l——Property in Animals. 


67a. ——- Unlawful taking—Larceny Act, 1861 


ice 96), s. 23—Necessity for mens rea.]— 
eld: above sect. applies the general law of 
larceny to pigeons so far as it does not apply 

ady: & consequently, a er 
who honestly believed the acon taken to 
be his own was not within the sect.—FarEY 
v. WELCH, [1929] 1 K. B. 388; 98 L. J. K. B. 
818; 140 L. T. 560; 983.P.70; 45T.L. R. 
277; 27 L. G. R. 153; 28 Cox, O. O. 604, 


Add. Annotation :—Reftd. The Tubantia, 


Add. Annotations :—As to (1) 


Add. Annotation :—Refd. Farey v. Welch, 


Consd. Re 


Powell, Dodd v. Williams, [1921] 1 Ch. 178. 


20. Add. Annotation :—Refd. Pecch v. Best 
(19380), 99 L.. J. K. B. 537. 
34, Add. Annotations :—As to (3) Apld. Nicholls 
v. Ely Beet Sugar Factory, (19381] 2 Ch. 84. 
Refd. Granby v. Bakewell U. D. C. (1923), to them a 
87 J. P. 105; Peech v. Best (1930), 99 L. J. 
K. B. 587. 
48. Add. Annotation :—Refd. Re Powell, Dodd v. 
Williams, [1921] 1 Ch. 178. 
44. Add. Annotations :—As to (1) Refd. Re 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. age 
As to (2) Consd. Re Powell, Dodd v. Williams, 73. 
[1921] 1 Ch. 178. [1924] P. 78. 
45. Add. Annotation :—Refd. The Tubantia, 80. 
[1924] P. 78. [1929] 1 K. B. 388. 
46. Add. Annotation :—Refd. The Tubantia, 99, 
[1924] P. 78. 
65. Add. Annotation :—Refd. Farey v. Welch 


(1929), 28 Cox, C. C. 604. 


As to (2) Refd. Re Powell, Dodd v. Williams, 


[1921] 1 Ch. 178. 


Part IIll.—Rights and Liabilities of Owners of Animals. 


101. Add. Annotation :—Aplid. Barnard v. Evans, 


[1925] 2 K. B. 794. 


107. Add. Annotation :—Refd. Stearn v. Prentice, 


[1919] 1 K. B. 394. 


109. Add. Annotation :—Consd. Hines v. Tousley 


(1926), 95 L. J. K. B. 773. 


PART II. SECT. 1, SUB-SECT. 1. 

a. Camel.J-—Under the condition 
of affairs which has existed in Western 
Australia for many years, camels are 
to be regarded as belonging to the 
class of domestic animals, -—~ NADA 
Suavw 0. SLEEMAN (1917), 19 W. A. L. R. 
119.--AUS. 

sg. Ranch-bred for.jJ~—Held: a 
domestic animal.—Eners v. Mac- 
eal {1932} 3 Dp. L. R. 415.— 


PART II. SECT. 2, SUB-SECT. 1.—A. 

18 fi. ——-- --— -—A fox born 
& reared in captivity escaped & was 
killed by defts. upon a stranger’s land 
a week later :—Held: tho fox was an 
animal fere nature; pltf.’s qualified 
property therein came to an end when 
tho animal escaped & was reduced into 
actual possession by defts.: there was 
no iminediate pursuit, nor was there 
animus revertendi.—CAMPBELL v0. HED- 
Ley (1917), 39 O. L. R. 528; 37 
D. L. R. 289.—CAN. 

60 ii. ——~— monies He to hives.|—A_bee 

thin Criminal La 





is not an animal w 
Consolidation Act, 1876 (S. A.), 3. 119. 
—RH. v. NITSCHKE, [1928} S. A. Ss. Ii. 
229.—AUS, 


PART II. SECT. 2, SUB-SECT. 2. 

14 ti. ——~ Animal killed by tres- 
pasaer.}-—When a person kills a wild 
animal on the property of another 
the carcass does not belong to the 
killer but to the proprietor of the pro- 
per & the latter, elther himself or 

y his duly authorised agent, {s entitled 
to demand &, iff refused, seize the 
carcass, & such persons as help him to 
exercise his Bent are doing no wrong ; 
but as against any other person, the 


116. Add. Annotation :—Consd. Barnard v. Evans, 


[1925] 2 K. B. 794, 


117. Add. Annotation :—Refd. 
(1917), 87 L. J. K. B. 590. 


Nye v. Niblett 


119. Add. Annotations :—Consd. Horton v.Gwynne, 


[1921] 2 K. B. 661. 


Apld. Farey v. Welch, 


[1929] 1 K. B. 388. 


killer has a right to retain possession 
of the carcass.—R. ». ARTU RANTRA 
(1924), I. lu. R. 3 Pat. 549.—IND. 


PART II. SECT. 38. 


sb. .3 betwecn husband & wife— 
Wife’s cattle on husband’s farm.)}— 
Where cattle belonging to a wife are 
paced on ber husband's farm, fed from 
he crops grown thereon & looked after 
by him in carrying on farming opera- 
tions, not as her agent cr manager, 
but as bis own business, & the offspring 
of the origina) stock are treated in the 
same way & sold from time to time & 
the proceeds invested in other stock, 
the increase of the original animals & 
the animals bought from the procceds 
of the sale cannot be claimed by the 
wife.—MINAKER v0. HADDEN, [1917] 3 
W. W. R. 774.—CAN. 

sc. Brood of tame cd: domestic animals 
— Belongs to owner of dam or mother. }]— 
CALHOUN v. REID on [1927] 4 
cae R. 808 ; [1927] Ww. a . Qh. 429.— 


PART III. SECT. 1, SUB-SECT. 1.—B. 


sd. Straying bull tied up during 
Gin Subacrienll found qvine Delt. 
ay—Subsequently foun ng. eft. 
tied up over night a vil gle BS had 
strayed on his promises, to prevent it 
damaging his cows & released it next 
day & drove it away. In the evening 
it was found castrated near the 
boundary of deft.’s farm & died the 
next day. In an action for damages : 
—Held: deft.’s actions were justified, 
& in the absence of evidonce as to 
when or how or by whom the anima] 
was injured, pitf. could not succced.— 
FIcOWICH v. MALESBHCHAK, [1924) 4 
D.L. R. 586; 3 W. W. R. 308.—CAN. 
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PART IIL SECT. 1, SUB-SECT. 1.—C. 


104 ii. -}—The making use of 
dogs to drive away trespassing cattle 
is not wrongful where in doing so tho 
cattle aro not wilfully or nay. 
injJured.—CHALEFOUR  v. EN, 
[1930] 2 W. WwW. R. 77.—CAN. 


PART II. SECT. 1, SUB-SECT. 1.—E,. 


se. Claim against custodian of 
animal—Onus of proof as to absence of 
negligence.}—-The onus is upon the 
custodian to show that the injury did 
pot occur through his act or negligence 
only where it is shown that the injury 
occurred when tho animal was or should 
have been in his custody or control, or 
that be was under an obligation to 
account for it to the owner.—- FICOWICH 
v. MALESHOHAR, [1924] 4 D. L. R. 585 ; 
3 W. W. R. 308.—CAN. 

182 iia. Animal falling in well 
—Animal lawfully at ge. }—PItf.’s 
horse while lawfully running at large 
was killed by falling into an open well 
on deft.’s land. Deft., who ew of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant:—Held: doft.’3 breach of 
Open Wells Act gave pltf. a right of 
action ‘‘on a tort committed within 
the jurisdiction,’ justifying allowance 
of the issue of a writ for service on 
deft. ex juris.—BROTHERSON v. KEN- 
NEDY, [1919] 2 W. W. FR. 803; 47 
D. b. B. 131; 12 Sask. L. R. 364.— 


132 iib. ——— ——— IFhat is an “‘ open 
well,’ }—-Whether a well is an ‘“ open 
well’ or not is a question of fact to be 
proved at the trial, While it might be 
an “‘onen well” if insecurely covered, 
the fact that an animal fails into it 
without any evidence of how It 








Cases 134—139. 


184. Add. Annotations :—Refd. British aye 
Oo. v. A.-G. for Ceylon, [1926] A. 
Hall v. Brooklands Auto-Racing Club wi198a)! 


48 T. L. R. 646. 


186a. Negligent driving by farrier -—— Measure of 
damages.}-—In an action for negligent driving, 
whereby pltf.’s horse was injured, it appeared 
owe was sent to a farrier’s for six 

urpose of being cured, & that 168. 
at the end of that time it was ascertained that 
the horse was permanently damaged to the 
Rrope er Measure 


that the 
weeks for the 


extent of £20 :—Held: 


occurred does not prove it such, nor 
does the fact that the material of the 
oove was seven years old.— Drys- 
DALE U 1p, (1920) 3 W. W. R. 832.— 


132 ii 6, ee Animal un v 
ali large. }—Owners of such animal: have 
no right of action where they are killed 
or injured by Seep lhe an open well. 

—DILLE 0. GREAT LITE 

D. L. R. 339; 


NCE 1926] 3 
(rose 2. . R, 342; 20 Sack. L. R. 
a a 


ame -}~ Where 

ere roves that his stock atra yed on 
.’3 premises & there fell "nto a 

wel] % was killed, be has established a 
prima facie violation of the Act, & 
where deft.’s only explanation is that 
he erected a protection reasonably 
sufficient to keep animals away from 
the well, but that the animal in guestion 
somehow or other t into the well, 
he has not rebutted the prima facie 
case, especially where the circumstances 
justify the inference that the animal 
t through the Poe by doling 
hat which animals are wont to do.— 
PITMAN v. Brown, {1925} 3 D. L. R. 
oii >; {1925} 2 He W. R. 36; 19 Sask. 








- 362.— 

182 iie —— lgnorance of 
owner as to eristence of well.|—An 
owner of land on which there ir an 
open well contrary to statute penne: 

d himself of lability for dam 
caused thereby by pleading that 
did not know it was there.— H UDSON 
vw. StizeER (Saak.), hd 3 W. W. R. 
675; 49 D. L. R. 125.—CAN. 





132 ifia. -- The digging 
by 8 municipality of a ditch dangerous 
to animals alongside the travelled 
Foruen of a highway & the leaving of 

t unprotected, was held to be a mis- 
feasance which rendered the munici- 
irate liable for the loss of a horse 
which plunged into the ditch & was 

killed. HOWELL v. WILTON RURAL 
ees ae No. 472 ee gr 








R. 321; 15 Sask. 
ods) 2 W. W. R. 568.—CAN. 
132 iv. ——— Animal falling in exca- 


vation. }—Deft. & ae were neighbours. 
Plitf.’a cow while runnin g at large fell into 
at pxeeseon on deft.’s land :—Held: 
pitt . could not recover dam 

ITTZEN 0. SHOKLOK, {1921} 2 W. WR. R. 
686; 16 Alta. L. R. 482.—CAN. 

482 v. —— ———-,J-—— The owner or 
occupier of land will be liable in dam- 
ages for any loas of stock resulting 


pom ee to guard against access 
vation. KELLOGG vlgearee 
ware 60 a L. R. 528; 11929] 8 
8.—CAN. 


aw——= Cellar of unused 
Reuse pe nete owned unfen land on 
which was an unused open house with 
acellar beneath. Pitf.’s horse, runniug 
at bree, got into the house, & while 
one of its feet broke through 
the S fsck above the cellar &, being 
unable to withdraw It, it died Held” 
the animals must take the land as 
they find it, & Opon Welis Act did not 
re ea he v. Lorr, (1923) 
764.—CAN. 
there is a 


re 


}~-Where 
bye-law permitting cattle to ron at 





the 
of damages was the keep of 


147; 


Annotations :— 
etd 


orse at the 


large & such cattle are injured by the 
varbed wire of a fence which has fallen 
aown through the rottenness of its 
posts, the owner of the fence is liable 
for the injury to cattle lawfully on the 

whway & injured creas ee v. 


z ii. —— On racecourse—Injury to 
racehorae. | — Appit.’ a racehorse was 
injured on resp.'a racecourse by a 
splinter from a stake used to flag off 
a portion of the course, which 
had become dangerous owing to heavy 


rain:—Held: resp. ha taken 
proper ste ‘to ensure that the course 
was as e as reasonable en & pat 


could make it, & the risk not bein 

the nature of a “ trap,’’ no Hab 
attached for the injury.—WackKROoWw Fs 
TAKAPUNA JOCKEY CLUB, [1928] N. Z 
L. R. 249.—N.Z. 

137 xiii. Negligence of 
owner.}—An action will not lie for 
dam for the logs of cattle killed by 
a train when the cattle were on the 
railway line through the negligence 
of pltf.—NELSON v. GRAND TRUNK 
Paciric Ry. Co. (1920), 51 D. L. R. 

ix §, Grain left accessible to slock— 
Injury from kim hae escaping frim 
grunary.}—Where animals straying 
upon the premises were injured by 
consuming grain which had escaped 
from a granary through no fault of 
the grower :—Held: deft. wan not 
Hable under En Wells Act, R. 8. S. 
(c ae oe ILL v. MALLAOCn [1918) 

1 W. R. 10 Sask. L. R. 

37 D. L. R. 709 ‘_CAN, 

k ti. —— Animal lawfully ai 
large.}—Where the non-observance b 
a proprireer. of land ov Open We 
Act, 8., ad 124), 3. 3, 
results in inj eet als lawfully 
at large which ve strayed upon his 
land, he is liable in damages to their 
rts —WATSON ¥. GUILLAUME Gag. 

W. W. R. 1047 ; 11 Sask. L. R. 3 
——— (ra reason- 
ably in. }-Held : dette. were 
pot aoe: or damages for injury to 
forge, horses. while lawfully running at 
caused by eating wheat which 
run from a nary on defta.’ 
ee bed in view of the jury's tr 4 
that the granary was reasonably fit 
for storing the Nid peoad as sane 
animals running at large.—GLENN & 
BaBB v. SCHOFIELD 11938) 2D. L. R. 
319; [1928] & C. BR. 208.—CAN. 

k iv. ——— —— Animal trespassing.) 
—If 2 be pple in — oo ed 
condition as oom of horses being 
attracted by it & eating it to their 
injury, the owner of the grain will be 
Hable ‘for the resulting damage, even 














phous the horses eS a assers.—— 
‘UOLTON ¥. RANDALL BP ges 

ing {1918} 8 w. W one sal. AN, 
—_—_—_— —  ——-, person 


who allows threshed graf te to a ACGES- 
sible to stock, is liable in damages for 
the death of an animal] resulting there- 
rom, even though the animal was 


grain was adceesi 
stock.—HAWORTH v. ‘Wren (1929), 
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farrier’s, the amount of the farrier’s bill, & 
the difference between the value of the horse 
at the time of the accident & at the end of 
the six weeks; but 
allowed also for the 
during the six weeks.—-HUGHES v. QUENTIN 
(1838), , 2 P. 708; 


ought not to be 
of another horse 


Bire 

173 E. R. 681, N. P. 

reenbirt v. Smee {1876%, 185 L. T. 
$5. 


te Mediana (1900), 69 


139. Add. Annotations :—Consd. Dunster v. Hollis, 
{1918]2 K. B. 795. Refd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 


L. R. 174; 15 Sask. LR. 275; 
toes) i 1 W W. R.'1070.—CAN. 


Kk vi, -——— ——— ——.. }-—- Plt. ad 
that deft. while e in ccoding 
left out in his unfen ploughed fiel 


an unprotected wazron box. whicb 
ntained wheat & that pitf.’s oe 
© lawfully running at 

Iteelf witb the wheat & died Held : 

deft. was van liable.—M USSELMAN 

ZIMMERMAN (1922), 66 D. L. R. 350 3 

[1922] 2 W. e R. 640.—CAN. 

k vii, —— 9 ——— ——~—. }—The result 
of an action under Open Wells a 
R. 8. 8., 1920 (c. 169), does not d 
upon whether or not mi an ala 
injured were unlawfully at | under 
Stray Animals Act, 8. 8S. 1920 
c. 124).— WENTZALL v. PERKS, [1924] 

W. W. R. 876.—CAN. 

k ma ee Grain mired with 
poisonous subsiance.])-— No liability 
attaches to a railway co. for damages 
for the loss of cattle which die [rom 
eating grain which has become 
wil lead ore, where the grain was 
te ped upon the ground among tha 

icles of lead ore by a customer ‘ 
Phe railway co. while unloading gran 
from the company’s cars.— DAWSON v 
Pee MINE CANADIAN PacIFIO 
ee Co., [1919] 1 W. W. R. 499.— 


~The obligation 

imposed by Open Wells, etc., Act, 
kn. S. 8., 1920" (c. 160), s. 4+, is an 
absolute one, & where another’s animals 
have been injured aa the result of 
threshed grain being accessible to them, 
the fact that the atarar td in question 
was reasonably ft for the storage of 
eo as against animals running at 
no defence.— = v. 

GiekN i Babs, (1927) 3 D. L. R. 188: ° 
LA W. R. 183; 21 Sask. L. R. 


494.— 

n i. - Running into animal using 
highway.j——Deft., while driving his 
automobile at dusk eg: twenty-five 
miles an hour with hie Hghts on, ran 
into pltf.’s cow Mat nia he had not seen 
until very close to it. He was held 
Gases HNSON t. GIFFEN 


ages. —Jon 
we wf D. L. MR. 635; [1921] 8 
Reb 596.—CAN. 


———. #- PAWL 
SEN, Hr19307 2D. L. R. ae. CAN. 
w i. Liabilit buatoumner for 
acl of repairer.}— ener em: 
pores 8 a joiner to repair his boata. 
he paint scrapings were left lying on 
the ground, ha poisoned a cow t at was 














greasing on th pasture :—Held: it was 
boatownare duty to see thes the 
paint scrap were removed, & he 


was Iiable In damages for the cow’s 
death.—STEWART v. ADAMS [4920} 
8. C. 129; 67 8c. L. R. 83 repre 


W 

which d 
nnfenced land & 
manure, & bibegpies neue hia know- 
ledge, becam & caused the 
death of pitf.’ ‘e oa tle eetan 
which entered on the lan —H : 
net i oles if grata a hidden trap.— 


° COLLINS 8 k, 
ae 3 Ww, VWs Hed 36 5 reved 19 i i 
Fee AN, . : : > 


140. Add. Annotation :—Refd. Bottomley v. 
'  . Bannister (1981), 101 L. J. K. B. 46. 


145. Add. Annotation :—As to (1) Refd. British & 


Vol. 1L—Animals. Oases 140—174a, 


156b. ——.}—-(1) For injury caused by horses 
or cattle to property on or adjoining 
way the owner 


@ high- 
s not liahle in the absence of 


Foreign Marine Insce. v. Gaunt, [1921] 2 
A. O. 41. 


145a. Animal killed—Meaning of ‘external & 


151. 


154. 


156a. ———.]—MANTON  v. 


141i. Wrong quantity in poisonous 
dip— Animals porsoned.}—Pltf. elegen 
that the death of his sheep was due 
to the presence of an excess of arsenic», 
in powder manufactured & sold by 
defts. which he had added, together 
with more than the quantity of water 
specified in defts.’ printed inatructions, 


visible injury.’’]—A policy of insurance pro- 
vided het an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability 
co. under the policy The insured’s horse, 
drawing a loaded van, got out of the driver’s 
control, bolted, & fell into a ditch with the 
van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained :—Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, & the injury 
was external & visible; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition.— 
Burrivce & Son v. HaINEs (F. H.) & Sons, 
Lrp. (1918), 87 L. J. K. B. 641; 118 L. T. 
681; 62 Sol. Jo. 521, D. O. 

After this case add ‘‘ See, also, ConstitTU- 
TIONAL Law, Vol. XI., p. 589; CopyHoLps, 
Vol. XIII., pp. 21 et seq.” 

Add. Citation :—17 C. B. N.S. 251, n. 

Add. Annotations :—Refd. Read v. Edwards 
(1864), 17 C. B. N. 8S. 245; Gayler & Pope 
v. Davies (1924), 93 L. J. K. B. 702. 
BROCKLEBANK, No. 
258a, post. 


IDDULPH 


O. L. R. 216.—CAN 

sf. —— Wanton killing of un- 
icensed dog.|—Notwithstunding the 
Act of 1917, B. C., 8. 3, one is liable in 


159. 


of the 162. After this case add ‘ See, now, 
1906 (c, 32), 5. 1 (1) (3).” 


negligence or of wilful intention on his part. 
(2) The bolting of a horse which has been 

left unattended in a public street is prima 

facie evidence of negligence on the part of 

the owner.—-GaYLeER & PopPE, LrD. v. 

Davins (B.) & Son, Lrp., [1924] 2 K. B. 75; 

93 L. J. K. B. 702; 181 L. T. 507; 40 T. L. R. 

591; 68 Sol. Jo. 685. 

Add. Citation :—62 Sol. Jo. 161. 

Add. Annotation :—As to (1) Refd. Richards 

v. Davies, [1921] 1 Ch. 90. 

Dogs Act, 


163a. Cat killing pigeons.}—The owner of a cat is 


166. 
167. 
168. 


not bound to keep it from straying into a 
neighbour’s land. 

A cat belongs to the class of animals 
mansuete nature. For mischief done by it 
in following the common instincts of its kind, 
its owner is not liable. To make him liable 
he must have knowledge of some vicious 
propensity beyond those common instincts. 
Therefore where a cat strayed from its 
owner’s land into the land of a neighbour & 
killed fowls & pigeons kept there :—Held: 
the owner of the cat was not liable.—-BUCKLE 
v. HoLmes, [1926] 2 K. B. 125; 95 L. J. 
K. B. 547; 1384 L. T. 748; 90 J..P. 109; 
42 T. L. R. 869; 70 Sol. Jo. 464, C. A. 

Add. Annotation :—Consd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

Add. Annotation :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

Add. Annotation :—Refd. Performing Right 
Soc, v. Mitchell & Booker, [1924] 1 K. B. 762. 
\—— ——— ——.]— ANON. (1470), Y. B. 10 
Edw. 4, fo. 7, pl. 19. 


Annotations :-—Refd. Right v. Barnard (1674), Freem. K. B. 


379; 


Ricketts v. East & West India Docks, etc., Ry. 


(1852), 12 C. B. 160 


to compel the council to make the 
inquiry directed by the sect. & award 
compensation.— HUDSON 
TOWNSHIP (1920), 46 o 


care that it does not stray into the 
land of his neighbour, & he ts Hable for 
& Harpy any trespass it may commit, & for the 

edinary consequences of that. trespass. 
Whether or not the escape of the animal 
is due to the owner’s negligence is 
immaterial——-WHALLEY v. VANDER- 
GRAND, [1919] 1 W. W. R. 87; 44 


to a solution through which the shee 
had already been passed withou 
injury :—~Zeld: pltf. bai not proved 
that the death of the sheep was due 
to an excesa of arsenic in the powder.— 
or v. Visser, [1920} App. D. 111. 


PART Il]. SECT. 1, SUB-SECT. 1.—G. 
ci. ——— ——.])—A olaimant has a 
tight of action to compel council & 
valuer to comply with the Acts as far 
as may be necessary to give effect to a 
valid claim for compensation ; but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuation of the 
vaiuer.— HoGLe v. ERNESTTOWN TOWN: 
aa (1918), 41 O. L. R. 304; 13 
O. W. N. 8473 41 D. L. R. 128.—CAN. 
efi, —— —— Mandamus.)]—The 
direction to the municipal council to 
award compensation under the Act of 
191418 mandatory ; & they may id Berg 
us be required to obey the statute. 
NosBLh . EsSQUESING TOWNSHIP 
(1818), 410. L. R. 400; 13 0, W 
39; 41 D. L. R. 99.—GAN,. 
niet unoll fall to perform the duties 
ship co orm the 
imposed. t u 


it by s. 18 of the Act 
of 1914, S aadancs may be granted 


Ps 


damages for causing death or injury 
to an unlicensed dog: in a_ sheep- 
rotection district, if the injury is 
nfticted wantonly. — WILGRESS  ». 
RITOHIR, {1920} 2 W. W. R. 421; 52 
D. L. R. 643.—-CAN. 

sg. Stock-branda Act, KR. S. B.C. 


1924 — Offence against.) — R. er rel 
Maxeon v. Dowsin (B. C.), (1929) 3 
W. W. R. : 62 Can. Crim. Cas. 
3$42.—CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

sk. Stray 4nimals Act, 1920 (c. 124)— 
Meaning of animal—Turkey. ince 
turkeys are not included under the 
words “ anima)” or “ animals” in 
above Act an owner of & turkey, who 


enters upon another’s land to get the 
turkey after {t hag strayed thereon 


commits a trespass.-—Sorvik v.McKePr, 
(192711 D.L. R. 2493 (1927]1 W.W.R. 
6: 21 Sask. L. R. 330—CAN. 


sm. Authorised round-up—Liability 
for _.. _}}—-JONES v. WALKER, [1932] 
3 W. W. R. 327.—OAN. 


PART Il, SEOT. 2, SUB-SEOT. 1.—A. 

154 ix. ——.]-—-The owner ot an 
animel in which by law the rule of 
property oan exist is bound to take 
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D. L. R. 319.—CAN. 


154 x. To remove cattle—Under 
Romestic Animals Act, R. S. A., 1922 
(c. 67), 8. 64.)—If lands of A. adjoin 
lands of B. without a fence between 
them, & the lands are within an extra- 
municipal area which has not been 
closed under a. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.’s cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal.—-R. (GAGAN) 0, HILLMER, 
(1923] 8 W. W. R. 660.—OAN. 
fence erected by one of two adjoining 
owners becomes by ent, expreas 
or Implied, the line fence & the other 
adjoining owner fences three sides of 
bis land & joins on to the line fence, he 
must pay a just proportion of the then 
value thereof & thereafter an 
equal share of the costs of maintenance 
& air, but it also veste in him al] the 
righ of an owner in respect of the 


line fence. e is entitled to strengthen 
& repair it by adding strands of wire 





Cases 180-195. 


180. Add. Annotalions :—As to (1) Consd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. Aas to 
Manton v. Brocklebank, [1923] 


(2) Refd. 
2K. B. 212. 


181. After this case add ‘‘ See, also, BOUNDARIES, 


Vol. VII., pp. 281, 282.” 


188. Add. Annotations : — Consd. 
Brocklebank, [1923] 2 K. B. 212; 
& Pope v. Davies, [1924] 2K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 888. 


187. Add. Annotation :—Refd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


188a. Cat trespassing.]—BUCKLE v. Hotmnms, No. 


63a, ante. 


194. Add. Annotation :—Consd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


fo eer ie ace his cattle getting upon the 
of his neighbour, & the latter has 
Hrs right to remove the strands. he 
does so, & the cattle get upon his land 
by his act, he cannot claim against the 
pajoinine < owner for resulting damag ir 
—ARMSTRONG v. TITOMPSON, fig2a) 3 
D. L. R. 74; 2 W. W. R. 609.—CAN. 


i: i. -}—A horse pelongnG 
ie was being grazed in 
eae adjoined resp.’s farm, upon 
which he kept cattle, including a bull. 
The cattle were continually breaking 
through the dividing fence, & on one 
occasion the bull gored the horse. 
The fence between the properties was 
not a sufficient fence within Fencing 
me 1908 :—Held;> there was no 
vidence of negligence by resp. towards 
Spalt: & eu Beil of acienter 
damages were recoverable.— 
EDWARDS v. RAWLINS, [1924] N. Z. 
L. R. 333 —N.Z, 


li. ——.}—Where there exists a 
valid bye-law permitting animals to 
run at large in a municipality, an owner 
cannot be held to be guilty of negli- 
gence in allowing his animals 60 to run. 
—KocH v. GRAND TRUNK PACIFIC 
BrRancH LINES Co., ee 1 W. W. R. 
1120; 10 Sask. L. —CAN. 


lil, —— fen pats by a 
bull running at. large contrary to 
Entire Animals Ordinance, 6s. 4, is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fence.—-MCLEAN v. BRETT, tee 3 
CAN. R. 521; 49 D. L. R. 162. 


liii. ~——.}—The owner of cattle 
rightfully running at large is not Hable 
for damage to enone done by them on 
unfenced land CKayY v. LOUCKS, 
[1920] 2 W. W. R. 1007; 63 D, L. R. 
394.—CAN. 











1 iv, .}—Animals are not running 

at saree when in charge of a herdsman. 

PETERSON, [1920] 1 W. W. R. 

506 : “51 D. L. R. 104; 32 Can. Crim. 
ga "418.—CAN. 


mar PP LEARY v. Hrrg, [1921] 


lvi. ——. Pitt. & deft. owned ad- 
joining farms, & the line between the 
farms was unfenced. Deft. turned his 
cattle loose & they went on to pitf.’s 
land & ate up his grain which was, to 
deft.’ knowledge, lying in stocks 
apereen :——Held : ‘deft. was Hable tn 

8.— DOBROLOWSEL ©. DANYLUK, 
arol . R. 729.-—-CAN. 
1 ola 


ae bull, which has 
broken through from its owner’s 
enclosed land on to adjoining enclosed 
land of another person & is without 

a herder, is running .at large within 
Stray Animals Act.—R. ». Brapy, 
[1921] 3 W. W. R. 396.—CAN. 


4 vill. ——-.}-Under Animals Act, 
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195. Add. Annotations :-—Consd. Manton v. Brockle- 
bank, [1928] 2 K. B. 212; Hines v. 
(19286), 95 L. J. K. B. 778. Distd. Fardon v. 


Tousley 


Harcourt-Rivington (1932), 48 T. L. R. 216. 


Apld. A.-G. v. Corke (1932), 48 T. L. R. 650. 
Refd, Mansel v. Webb (1918), 88 L. J. 


K. B. 8283; Musgrove v. Pandelis, [1919] 
Manton v. 2K. B. 43; A.-G. v. Cory, Kennard v. 
Gayler Cory, [1921] 1 A. ©. 521; Rainham 


Chemical Works v. Belvedere Fish Guano 
Co., [1921] 2 A, OC. 465; Hoare v. McAlpine, 
[1923] 1 Ch. 167; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341; Gayler & 
ae ev. Davies, [1924] 2 K. B. 75; Glanville 

utton (1927), 44 T. L. R, 98; Bt. Anne’s 


Well Brewery Co. v. Roberts (1928), 140 


L. T. 1; Pontardawe R. 0. v. Moore-Gwyn, 


[1929] 1 Ch. 656. 


R. S. B. C., 1924 (c. 11), 8s. 11, the 

owner of an animal unla y at ‘large 

is Hable for personal injuries committed 

y it when running at lange, as well 

oH for injury to property.— JACOBSON 
o, SCHNEIDER oe 1D. iL. R. 1006; 
fio2?) . W. R. 257; 38 B.C. R. 


lix. ——-.}—Trespass Act, 1924, 
Cc. 260, s. 14, dealing with animals 
tr into lands faproteces by a 


la ence: does not opply to animals, 
in this instance 5s which by 
Animals Act, 1924, oc. “1, s. 3, are 


absolutely prohibited from being at 
large.—-Bisnop wv. LIDEN, 11998] 1 
D. L. R. 998; 1 W. W. R. 402; 40 
B.C. R. 556.—CAN, 


_— een. & saniclpel 
bye-law is passed pun t to 8 el 
Animals Act, R. S. 1920. te Pye 

poe the F dedi iat deg of horses to 
run at large, the duty imposed thereby 
is one towards the proprictors of 
cultivated Jand as defined in s. 2 (14) 
of the Act, & aoe towards the public 
at large.—-OSAD HUK wv. RUSSNIAK 
(1922), 63 D.L. R R. 323: 15 Sask. L. R. 
286; (1922) 1 W. “W. BR. 829.—CAN. 


n ii. A aay re ae 
passed a bye-law providing that all 
animals should be allowed to run at 
large in the municipality with certain 
exceptions & except between certain 
dates. Another bye-law prescribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Man., s. 602 (d):— 
Held: the ea of the first-mentioned 
bye-law was bem it cee other 
than those excepted in it, run at 
large between certain da eT in this 
it ousted the common ae liability of 
the owner of the cattle for damages 
caused by them when so running at 
large, & such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fence. 

2) The bye-law also provided that 
nothing therein contained should pre- 
vent the owner of pes lands trespassed 





ni. 








upon or of an roperty destroyed 
from waiving r hte ereated by that 
bye-law & b his action any 


competent ct. in consequence of any 
trespass :—Held: that provision gave 
no right of action Learn away te bry 


other bye-law provisio a ve UK 
MISKELLY, 11923) 2D + Pus 561; : 33 
Man. L. R. 67; aesr 1 W. W. RR. 


1057.—CAN. 


194 1. ~—— Remoteness of damage. 
Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where the trespassing 
horse’s owner knows that the nelgh- 
bour frequently rides on horseback, & 


48 


where it is customary in the country to 
ride horses when bringing home horses 
or cattle.— WHALLEY v. VANDERGRAND, 
ae pe re W. R. 87; 1) 44 D. L. R 


194 ii, ——— ———.}—Where a heifer 
was thoroughbred & tered & its 
owner intended to breed it to a certain 
thoroughbred registered bull,the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing & the calf that was born as the 
result of a bull's trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent pune se was 
held too remote & uncertain 
sidered.—MCLEAN v. BRETT, (1919) 
oan Ww. Rn. 621; 49 D. L. RH; 162.— 





104 ili. -}—Deft.’s tres- 
passing ‘“‘ scrub ”’ bull served pitf.’s 
young purebred heifer :—J/eld : plit. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted & shape being 
affccted by being bred at an early age, 
but not to damages based on @ con- 
sideration of the effects on the minds 
of others of an erroncous theory that 
the heifer was liable to ** throw back ”’ 
to the first bull in future breeding.— 
COUBINS ©. nee ley Akar Ca W.R, 
702; 64D. L. R. 650.—CAN. 








194 iv. -J—Deft. negli- 
gently allowed his mare to escape & 
trespass in another's fleld where she 
kicked & injured a fa boy while 
she was being cjected :—Held: the 
injurv was not too remote. — Barris ON 
Loe (1917), 6171. L. T. 8 


195 iti. ——— .}—The owner of a 
bul] at large contrary to law must be 
held to have known that he would 
naturally seek to cover any heifer or 
cow which he can reach, & his covering 
the hetfer of another owner on that 
evar ’a property & against his will is 

ass for which the owner of the 
bull Hable.—McLEAN v. BRETT, 
ary W. W. R. 521; 49 DG. R. 





195 iv. ——.}—Deft.'s cattle 
trespassed on pitt Ate land which was 
not enclosed bs irr wful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway & 
was charged by the steer & injured. 
Deft. had” no knowledge that the steer 
was of a vicious nature or Hable to 
attack persons :—Held: pltf. could 
not recover damages, as the injury wae 
not an ordinary consequence of the 
trespass; the damages claimed were too 
aaee & the proximate cause of the 

ees i action in approaching 

aaa y animes on foot which he should 

not have done.—-HaTTon v. Monron, 
{1921} 2 W. W. R. 803.—CAN, 





197. Add. Annotation :---Consd. Arneil v. Paterson, 
[1981] A. O. 560. (So far as I understand the 
the headnote in Piper v. 
Winnifrith is justified by the facts as found, 
nor is it justified by anything I find in the 
judgment, per Viscount HAILSHAM.) 
Liability of each owner for whole 
damage.}—-Two dogs, the property of dif- 
ferent owners, acting in concert, attacked a 
& injured several. An action 
rought under this Act by the 
owners of the sheep against the respective 
owners of the dogs, craving for a joint & 
inst the defenders, was 
efender only, who claimed 
that he was liable for one-half only of the 
damage :—Held : when once liability under 
the Act was established, the ordinary measure 
of Gerunere had to be applied; in law each 
ogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, & consequently each owner was 
responsible for the whole.-—ARNELL v. PATER- 
SON, [1931] A. C. 560; 100 L. J. P. C. 161; 
145 L. T. $93; 47 T. L. R. 441; 75 Sol. Jo. 


facts, I do not thi 








197a. 


flock of shee 
of damages 


several decree 
defended by one 


of the 


424, H. L. 


201. Add. Annotation: — Consd. 
Britannia Hygienic Laundry Co., [1923] 1 


K. B. 539. 


202. Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539. 

Add. Annotations :—Consd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75; Ellor v. Selfridge 
& Co,, Ltd. (1930), 46 T. L. R. 286; McGowan 
v. Stott (1923), 99 L. J. K. B. 357, n. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212; 
Phillips v. Britannia Hygienic Laundry Co., 


203. 


[1923} 1 K. B. 539. 


197 ia. .J—A sheep 
owner cannot join the owners of 
trespassing dogs as defts. in one action 
for damages for the loss of his sheep.— 
MODERMOTY v. HUDSON (1920), 16 
Tas. L. R. 21.—AUS. 

197ib. Onus of proof 
of damage done by each dog.}—-Applt.'s 
sheep were worried by 5 dogs, of which 
reap ’a dog & one belon to an 
unidentified owner were shot. In an 
action in the magistrates’ ct. resp. was 
ordered to pay one-fifth of the total 
dam " ere was no direct evidence 
as to the precise extent of resp.’s dog’s 
depredations as dist: shed from 
those of the other 4 dogs :—Held: 
allowing the appeal, & awarding as 
rapes resp. the total damages assessed, 

2 or more dogs belonging to different 
owners go together & jointly partake 
in a raid on sheep, then such raid is 
a joint affair, & on proof of this it 
lies on the owner of each dog to establish 
affirmatively Le at pearl art of the 
damage his do, d, & to establish also 
that his dog acted independently of the 
others, & not in concert with them.— 
LANKSHEAR v. FAIR, [1930] N. Z. L. R. 
34 7.-~-N.Z. 

Aaaae is done be wuld heluneing 
age one by a s onging 

to several owners the fact that the 
a party cannot Bpectly. the 
amount of damage done by the animals 
of each owner does not entitle him 
to eubstantial damages.—PIxLey v. 
BEDFORD, [1918] 2 W. W. R. 1055; 11 
Sask. L. R. $45; 42 D. L. R. §60.— 


197 v. ———— omen, }-—The owners 
of differont animals were held liable as 
joint tortfeasors for destruction of 
oan W. R. 725; 49 D. L. R. 158.— 


PART III. SEC’. 2, SUB-SECT. 1.—C. 
#00 ii. ———.])-Where by  doft.’s 
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v. O. 


514: 


Phillips v. 216. 


bank, 


218. 


204. Add. Annotations :—As to (1) Consd. Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


205. Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

206a. ———- ——~.|—GAYLER & POPE, 
DAVIES (B.). 

208. Add. Annotations :—Consd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. OC. 44. Refd. Hardy 

L. Ry., [1920] 3 K. B. 459; 

Blundell v. Stephens, [1920] A. O. 956. 


214. Add. Annotations :—Consd. Paul v. G. E. Ry. 
(1920), 86 T. L. R. 344; Hargrove v. Burn 
(1929), 46 T. L. R. 59. Apprvd. Cooper v. 
Swadling (1929), 46 T. L. R.73. Distd. Swad- 
ling v. Cooper (1930), 46 T. L. R. 597. Consd. 
M’Lean v. Bell (1932), 48 T. L. R. 467. Refd. 
Ellerman Lines v. Grayson, [1919] 2 K. B. 

Saies v. Bristol Petroleum 
G. W. Ry. (1920), 90 L. J. K. B. 1289; 
Admiralty Comrs. v. §8.S. Volute 
1A. ©. 129; Anglo-Newfoundland 
ment Co. v. Pacific Steam Navigation Co., 

[1924] A. C. 406; The Vectis, [1929] P. 204; 

= The Chatwood, 100 L. J. P. 1. 

Add. Annotations :—Refd. Manton v. Brockle- 

(1923] 2 K. B. 212; 

Britannia Hygienic Laundry 

1 K. B. 539; 

[1924] 2 K. B. 75. 

Add. Annotations : — Consd. 

Brocklebank, [1923] 2 K. B. 212; Buckle 

v. Holmes, [1926] 2 K. B. 

Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


219a. Dog left inside motor car.]—Deft. parked his 
saloon car in a street with its back against 


Refd. 


Lrp.  v. 
Son, Lrp., No. 156b, ante. 


Weld- 


Co. v. 


(1922] 
evelop- 


Phillips v. 
Co., [1923] 
Gayler & Pope v. Davies, 


Manton v. 


125. Refd. 


the pavement. The car was left shut with 


nogligence his four-horse team ran 
away & pitf. ran out to stop them & 
received injuries :—Held: pltf. could 
not recover damages as he failed to 
show that any person was in danger 
when he tried to stop the horses.— 
McDONALD v. BuRR, [2919] 3 W. W. R. 
825.—CAN. 


200 iii. -J—A horse owned by 
deft. co., attached to a bread-wagon, 
ran away pee a city street & came in 
contact with a truck upon which pitt. 
was standing, causing him to f to 
the pavement & sustain serious in- 
juries :—Held : there was no evidence 
of negligence. The accident was 
clearly the result of the horse running 
away, & there was no evidence that it 
was wild or vicious or had any ten- 
dency to run away before the accident. 
—CANIVET v. BROWN’S BREAD, LTD., 
[1930] 1 D. L. R. 619; 64 O. L. R. 
580.—CAN. 


206 x. ee 
caultons for control of horse. |-—-TUCKER 








Mechanical pre- 


si. —— -—— j—A two-horse 
light trolly used for delivering ice was 
left unattended by the driver in a 
public road while he delivered ice. 
The wheel was chained & the reins tied 
to a swingle-bar. While the driver 
was in a shop on the roadside the horses 
were startled by a_ boy on a bicycle 
riding over a piece of paper. The driver 
saw the horses move off, ran out of the 
shop, & a few seconds later caught the 
reins. The horses were then trotting, 
but on one of the horses striking the 
driver on the Jeg, he released his hold 
s be horses then bolted 
& collided with a stationary vehicle :-— 
ges : me ae had not been guilty 

negligence.—OTTEWILL tv. ALAS. 
Ioz OrraM Co., Lrp., [1928] S. A. S. R. 
3107.—AUS. 
49 








wi, —— .}——It is negligence for 
@ man mounted on a bicycle to drive 
loose horses at 6.15 a.m. along the 
streets of a populated district. urging 
themn round corners at a fast trot.— 
BARRETT wv. Harpig & THOMPSON, 
LTv., [1924] N. Z L. R. 228.—N.Z. 


y i. Restive horse — Negligence.) — 
Pitf. was driving a motor car when he 
was held up by the traffic police. 
Deft.’s driver pulled up his horse & 
cart between the car & the footpath, 
& the horse became restive & hacked 
into the motor car, occasio dam. 
to it. The horse had not previously 
been known to be restive, & was usually 
quiet, & the driver was unable to say 
what had frightened the horse. The 
driver was not in any way negligent 
in the manner in which he looked 
after the horse :—Held;: there was no 
evidence of negligence on the part of 
the driver of the horse or of deft.— 
SARTORI vo. REYNOLDS, LTP. (1927), 
29 W. A, L. R. 32.—AUS. 


215 ili. —— Liability of dog owner.) 
—Deit.’s dog, to his knowledge, had for 
long had a habit of runn after & 
barking at horses & carriages travelling 
upon highways :—Held: deft. was 
liable in damages for injury caused b 
the running away of horses frighteno 


by the dog so acting.— BIRDSALL v. 
MERRITT (1917), 38 O. L. R. 5873; 35 
D. L. R. 260.—CAN. 

2156 iv. Se ee aes Scienter. }-~Doft. "sg 


dog jumped from an automobile & ran 
at pitf.’s horses & barked causing the 
horses to Jump sideways, the pole strap 
to break, & the team Tun away, 
causing loss & bodily injuries. The ct. 
found that the dog had, to deft.’s 
knowledge, the mischievous propensity 
of doing such acts, & deft. was held 
liable in damages.—SpPaT v. HoaGson, 
{1919) 3 W. W. R. 210.—CAN. * 


219b. ———-.]}—Where a 


225 ive -———_— ——.}— 
mitting one's cattle to run at 
& provincial highway being forb Aden 
by Highway Improvement Act, 1927, 
8. 73, the presence of the calves on the 
road was unla »q 
if forbidden by a ‘raunicipal og -law ; 


whicb te the nutural result of the 


opensily. }--—A 
was injured by a collision in daylgh t 
with a sheep upon a public 
Pursuer avorred that dutender. 3 — 
new! ent in knowingly Oe to keep 


a dog inside it. There was no evidence that 
the dog had a vicious propensity. When 
plitf., who had Larder his car near deft,’s car, 
was ‘walking ast deft.’s car the dog, which 
had been barking & jumping about the car, 
jumped up against the window in the rear of 
deft.’s car, smashing a panel, whereby a 
glass splinter flew out & entered pitf.'s eye, 
with the result that pltf. lost his eye. In an 
action for damages for personal injuries :— 
Held: the danger of a Ppa of glass being 
knocked by a dog out of a small window at 
the back of the car, & of a splinter of glass 
hitting a passer-by on the pavement, was 
such an unlooked-for event that no reason- 
able man could say that a person ought to be 
convicted of negligence for not taking any 
precautions against it. A person must guard 
against a reasonable probability of danger ; 
he was not bound to guard against a fan- 
tastic possibility.—FaRDON v. HaRcouRT- 
RIVINGTON (1932), 146 L. T. 391; 48 T. L. R. 
215; 76 Sol. Jo. 81, H. L. 


pltf., aged five, when 
leaning over a mater car, ‘stationary upon the 
highway, which she had been warned by her 
father not to approach, after a general 
warning by deft., the owner of the car, to 
the children accustomed to play nearby, was 
bitten by a dog owned by deft., confined to 
the car by a leash so that it could project its 
nose only 3 inches over the rim of the door, 
& where the evidence that the dog was of a 
ferocious disposition towards mankind, & 
that deft. knew of it, was so slight that no 
reasonable jury could act upon it :—Held; 
sae: domgr os m be entered for deft. 
ScruTron & LAWRENCE, L.JJ.—The 
doctrine of scienter, applicable to the lability 
of the owner of a dog let run in the street, 
was applicable also to the liability of the 
owner of a dog confined in a motor car. 

Per GREER, L.J.—The owner of a dog 
might be liable to a person bitten, apart from 
any scienier, if he placed it in such a position 
& under such circumstances as rendered it 
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223, 
228. 
234, 
235, 
238. 
239, 
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likely that the dog would get excited, would 
lose its temper, & would cause damage to 
Shae lawfully p alone the highway. 
ut here deft. had t e dog in t 
way proved, had Aibycreg t @ ehilaren of te 
neigh hood, & this warning had been 
expresaly conveyed to plitfZ, Had pltf. not 
been so expressly warned, his Lordship stated 
that he did not know what his view would 
have been.—SycaMORD v. Lay (1932), 147 
L. T. 842, C. A, 
Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 
Add. Annotation :—As io (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 
Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1928] 1 K. B. 406. 
Add. Annotations : — Consd. Manton  v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 95 L. J. K. B. 773. Distd. 
Fardon v. Harcourt-Ri n (1932), 48 
T. L. R. 215. Apld. A.-G. v. Corke (1932), 
48 T. L. R. 650. Refd. Mansel v. Webb 
(1918), 88 L. J. - B. 823; Musgrove 
vy. Pandelis, [1919] 2 K. B. 48; A.-G. 
vy. Cory. Kennard v. Cory, [1921] 1 A. C. 
521; Rainham Chemical Works v. Belve: 
dere Fish Guano Oo., [1921] 2 A. C. 
465 ; Hoare v. McAlpine, [1923] 1 Ch. 167; 
Cockburn v. Smith, [1924] 2 K. B. 119; 
Edwards v. Birmingham Navigations, [1924} 
1 K. B. 341; Gayler & Pope v. Davies, 
[1924] 2 K. B. "16 ooth v. Thomas Nore 
42T.L. R. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith vw. G. W. Ry. (1926), 
135 L. T. 112; Glahville v. Sutton 11927), 44, 
T. L. R. 98, St. Anne’s Well Brewery Co. 
v. Roberts (1928), 140 L. T. 1; Pontardawe 
R. C. v. Moore-Gwyn, [1929] 1 Ch. 656. 


225 ili. —— ———.]-——Pltf.’s motor allegod.—FRrazer v year {1923} 8.0. In an action for da the magis- 
cor collided with a dark brown heifer 748; 60 Se. L. R. '470.—SCOT, trate found as a f tact thi Ae daa was 
bel to deft. which had strayed ak. Animals running “at large guilty of negligence urther, a art 
from deft.’s unfenced land & came Doy—-Biling pedestrian.}—The owner from negligence, the tisbility of a 
suddenly out on to the highway from is liable in daminges only if he knew keeper was coextensive with 
the lund of an adjo owner; the that the dog was visiously disposed.—- liability of a person keeping on his land 
car was overturned & pltf. sustained BowerEn v. as a ae {1920} 2 W. W. water, d & Sener ous animals, or 
injury. There was no negligence inthe R. 153; 832 D. L. i. 305; 30 Man. ae pega fumes. From this judgment 
driving or management of the car:— LL. R. 337.—CAN. doft. ce -~Held:; (1) Apiaries 

: deft, was not liable to pitf.— sl. Horses — Collision with Act, 19: ng restrictive | not per- 
HAL v. WIGHTMAN, (1926) N. 92.—IR, 


Held : ag 


is likely to 


ulte as much so as 


&, where an a unlawfully upon 286 | s (1022) 1 W. W 
see) in this Province, the owner 
is Hable in for any inj 





(1922), 63 Db 
22), 63 D- Le Re. 323 


sm. Person in fs 


mutor car.}—~The owner is prima facie 
liable a for such damages as a horae 
commit if allowed to stray. 
The doctrine of scienter applies, & Be 
case is In the same class as that o 
horse ue or seen & person on the & t 


PART II}. SECT. 2, SUB-SECT. 1.—D. 
enced garden— 


missive, Hoos not exempt 4 

apiarist from common-law Hability for 
injuries inflicted by his ages . (2) applt. 
was guilty of negligence in keeping so 


iaany hives of bees on the pounder. 
pogiigonce was Fae oo ve 
v. Ru a ete cause of inj 
BS 15 Bask. 1 .R. one ©. KENNEDY Couome ie (1931) 
J ae R. 1184.—N.Z. 


. Husky. }—An animal garb is the 
result of a cross between og & a 
ven ore be popasred as s ooecutially 
a 


unlawful straying.—MCMILLAN v. WaL- Cow escaping from ore. The @ person oharge 

acres ee L. R. 367; 640.L.1. animal knocked d: down & itd pitf., thereof will be _ responsible for pndary 

excitable nOiHeld : pitt ne nervous & eg ry aaa ei ioe) ew WwW. Ww. R. 

" 996 i, Sheep—-Defective fentce—  ©% @ ~~ He ‘as action . A 
Natural pr ee hays “oral rourere Sepa SP ( ber ea failed. 652.—CAN. i 


824; 56 D. L. R. 105 
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injuri 
20 48 0. L. R. 
5.—GAN. 


sp. Steer.j-—The ve that an owner 
an ani 


0 of a y quiet 
nature its liable or the vicious acta 
therect only if he knew that the animal 

med or likely to commit 


orient hie Ghee tebe orellers ie es y his ft a Of bese on ppit. sent see oh te lies to for 
stra ou aavent ves O pi ac applica @D in 
the ro  &s in any chert in allowing of land adjoining resp. ve eon hile area! Pel i saber artes “caused 
his hee ep to pith i pmin i : ate "natura eg i reaping ey ats to rd Tig tet ed ROSEN ERAL awed 
ot the na reas ihe) 
& probable result “Of f the negligence athe near pe w pec ae rnin: ei 7] ie ee "ge is 1D ks . 
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243. Add. Annotations :—-Consd. Sycamore v. Ley 


(1982), 74 L. Jo. 41. Refd. Manton v. 
Brocklebank, [1928] 2 K. B. 212; Buckle ». 
Holmes (1926), 96 L. J. K. B. 158. 


246a. Bull attacking cow—Bull in auction yard.) 


-—In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsecured :—Held: there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger; further, if such negligence 
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2K. B. 212; 92 l. J. K. B. 624; 129 
L. T. 186 ; 89 de L. R. 344 ; 67 Sol. Jo. 
455, O. A. 


Annotations :-~—As to (2) Apld. Buckle v. Holmes, [1926] 2 


K. B, 12 
76; 


260. 


961. 


5. .- Gayler & Pope v. Davies piaes | 2K. B. 
Glanville v. Sutton (1927), 44 1. L. R. 98. 
158; 155 B. RR. 724. 


Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923} 2 K. B. 212. 


Add. Annotations :—As to (1' Expld. Addie 
(Collieries) v. Dumbreck, [1920] A. C. 358. 
Refd. Hardy v. O. L. Ry., [1920] 8 K. B. 459. 
As to (2) Consd. Coleshill v. Manchester 


were proved, it would be no answer for deft. Corpn., {1928} 1 K. B. 776. Refd. Fairman 
to set up absence of scienter.—HINCKES v. v. Perpetual Investment Bldg. Soc., [1923] 
Harris (1921), 65 Sol. Jo. 781. yon le ye eect v. Brocklebank, [1923] 


258a. Mare attacking horse—Strange mare turned 


into fleld with horse.]—-Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft. put a mare into a field in which there 
was a horse belonging to pitf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
—Held: (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands (see No. 195)3 (2) 
deft. was entitled to assume that the mare, 
being mansuete nature, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards plitf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft. was not liable 
either for breach of an absolute duty or for 
negligence.—MANTON v, BROCKLEBANE, [1923] 


264. 


270a. 


274. 


2748. 


275. 


Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1K. B. 481. <As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926] A. C. 726. 


Mare kicking horse.] — MANTON v. 
BROCKLEBANE, No. 258a, ante. 


Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 Ju. J. K. B. 773. 


.|—The owner of a dog, which was 
a well-behaved dog, & against whose character 
nothing was known :—Held: not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog.—HINEs v. 
TousLey (1926), 95 L. J. K. B. 778; 135 
L. T. 296; 70 Sol. Jo. 732; 19 B. W. C. CO. 
216, C. A. 


Add. Annotations :—Consd. Manton v. Brock: 
lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
[1926] 2 K. B. 125. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 
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245 {. Vicious animals in general— 
Duty to keep under control.}—If an 
owner of a dangerous animal knows it 
to be dangerous & neglects to keep it 
gafo, he is Hable in damages for injuries 
or death cxused by it.—TaRAasSOFF vw. 
ZIELINSKY, ee 2 W. W. R. 135; 
14 Sask. L. ° 226 ° 59 D. L. R. 177.— 


2465 ii. -]J—-In an action 
for damages for the death of 4 person 
killed by a bull known to be dangerouc 
allowed to be at iarge on the farm wnere 
pcan habe a eo contre. 

ry negligence cannot be supporte 
by the fact thut deceased, though 
knowing of the possible danger, went 
about her ordinary business on the 

rm, in the course of which she was 
killed.—TARASOFF 0. ZIELINSKY, [1921] 
W. W. R. 1385; 14 Sask. L. R. 226; 








59 D. L. R. 177.—CAN. 
attaches to the owner If, knowl of 


the mischievous tendencies of hie dog, 
he neglecta reasonable precautions to 
revent such tendencies causing 


mage. ; 

Pit. walking in the street was 
passing deft.’s house, when his do 
viahed cat, knocked. het dows, 
saree her. Po ioe a of a care 
or damages for her ury, the jury 
found that deft. knew Lage E the d 
was of a vicious disposition agseesed 


damages to pltf.:—Held: there was 
evidence to sustain the jury’s finding, 
deft.’s wife, who was in contro) of the 
dog, having knowled of its pro- 
pensity to rush out & jump at persons 

assing.— NORTON v. ITZGERALD, 
fi928] 3D. L. R, 474; 620. L. R. 
314.—CAN. 


245 iv. 
domestic animal, e.g. a bull, unlaw- 
fully at large contrary to a statute is 
not Hable for personal fujuries com- 
mitted by it, even though it was at 
large through the negligence of the 
owner, wnless the statute so provides 
or the injuries were such as might 
reasonably be expected to be the 
natural result of the animal in question 


: TEN W. LE, 
(1931)1 W.W.R.9; 1D. LR. 8ll; 
25 Alta. L. R, 157,—CAN. 

246 iii. .)—While deft.’s servants 
wore unload cattle at a railway 
station a builock ‘got wild” on 
the platform, rushed upon adorns 

ound, was driven ack, escape 

ugh a gate, ran through the 
streets of the city, & injured pitt. -— 
Held: the bullock on emerging from 
the railway wagon had displayed its 
wild condition to deft.’r servante 
in such a way as to deprive them of the 
benefit of the doctrine of the prima 
facie harmlessneas of domestic animals 
as frequenters of the highway, & the 
duty of controlling it as phoug it 
belonged to the class of mals 
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.}—The owner of a 





fere nature had fallen on deft. & 
his servants.—HOWARD wv. BERGIN, 
eis & Co., (1925) 2 I. R. 110, 


250 i. Fatlure to keep same off 
premises.}- If a party harbours a dog, 
or aljows it to remain about hie pre- 
mises, with a knowledge of its vicious 
churacter, he fa liable for injuries caused 
by it, though he is not the owner.— 
Woon v. VAUGHAN (1889), 28 N. B. R. 
472.—CAN. 

o i. .}-It is negligence on the 
part of the owner of a stallion, whose 
disposition tuwards mares is known 
to him be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in which, as 
ho is aware, mares belonging to othcr 
persons are or may be running, & he 
will be Hable in damages ff injury 
ensues.—MATHESON ¥. STUOCKEY, [1921] 
V. L. R. 637.—AUS. 


PART Jil. sail 2, SUB-SEOT. 2.— 


° ° 








anew 


a i.-— In proceedings 
under Sheep Protection Act, s. 13, it is 
not necessary for the owner of the 
killed or injured animal to prove that 
the dog which {nflicted the injury com- 
plained of had a previous mischievous 
prorenett yeas ex rel Bieriaa ov. 

ILLLAMS, [1930] 1 W. W. R. 292; 2 

-L. R. s 63 Can. C. C. 88; 42 
B. O. R175; revag., {1920} 1W. W. R. 
802 3 62 Can. CG. e 23.—OAN. 


Cases oi — 344. 
277. Add. Annotulion :-- 


-Refd. Manton v. Brockle- 
bank, [1923} 2 K. B. 212. 


801a. Dog biting cattle—Furious disposition—. 


Annotations -—Retd. O 


Previous biting of cattle.|—Held: no evi- 
dence of scienter.— THOMAS v. MORGAN (1835), 
2 Cr. M. & R. 496; 1 Gale, or 5 Tyr. 
1085; 5L. J. Ex. 64; 150 BE. R. 214. 

wen v. Knight (1837), 5 Scott, 307; 


May v. Burdett (1846), 9 Q. B 
305a. Horse biting an Breviols biting of horses. ] 


306 e 
325. 


—The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being.—-GLANVILLE v. 
Sutron & Co., Lrp., [1928] 1 K. B. 671; 97 
L. J. K. B. 166; 188 L. T. 336; 44 T. L. R. 
98, D. C. 

Add. Annotation :—Refd. Wakefield v. Board. 
(1928), 45 R. P. C. 261 


Add. Annotation : Aa e (2) Apld. Stearn v. 
Prentice, [1919] 1 K. B. 3 


825a. Rats—Damage to crops aie carried 


842. 
342. 


on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defte.’ premises on to 
pitf.’s land, & ate his corn, causing substantial 
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loss, in respect of which piti, claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity :—Held: no cause of action had 
been established ae pe defts.—_-STHARN v. 
PRENTICE BrorHers, Lrp., (1919) 1 K. B. 
394; 88 L. J. K. B. 422; 120 L. - 445; 85 
iY L. B. 207; 63 Sol. Jo. 229 ; 17 L. G, R. 


328a. ——. aaa on) v. FAIRBANK (1850), 15 
L. T. O. S. 259; sub nom. R. v. Hur JJ., 
14J.P. Jo. 384. 

832. Add. Annotation :—Refd. A.-G. v. Hodgson, 


[1922] 2 Ch. 429. 


332a, ——_—- ——- ——— Proof that infraction of bye- 


law caused nuisance not necessary.|—ToNG 
Sten eae BoaRD v. SEED (1874), 39 


— —— —— ——.]— See, alao, No. 331, ante. 


8338a. ——- -———- Metropolis Management Act, 


338. 


1862 (c. 102), s. 73—Proof of actual nuisance 
necessary J—CHELSEA VESTRY v. KING 
(1864), 17 OC. B. N. S. 625; 5 New Rep. 85; 
34 L. J.M.C.9; 11 L. T. 419; 29 J. P. 30; 

ao N.S. 1150 ; 13 W.R. 157 ; 144 EB. R. 


Add. Annotation :—Refd. Sack v. 
{1925] Ch. 235. 


Jones, 


Part IV.-—Agistment. 


Add. Annotation :—Refd. Back v. Daniels 


(1924), 69 Sol. Jo. 160. 

After this case add ‘‘ Stat. Frauds, s. 4, is now 
ae rene by Law of Property Act, 1925 (c. 20), 
r=} 39 


342a. ———- Whether breach of covenant not to 


PART IIl. SECT. 2, SUB-SECT. 3. 


Presum 


fis no presumption raised 
of above Act, 


at a particular place within a sta by the contac 
Kvidence, of such keeping must be week, accord 
given.—FOREMAN v. SMITH, (1927) sheep on the ro 
S. A. S. R. 366.—AUS. time; the contrac 


PART III. SECT. 2, SUB-SECT. 4. 
337 i. Horsea—Noise from atables.}— 


underlet.|-Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep—~i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 





plion as to eeenane. + There 


hat a dog haa Geen kept 


for the sheep, 





843. 


844. 


PART IV. 
—— Construction. }—B 


balance iron the sheep were romoved : 
-~-Held: operant contemplated 
Airs lid. per head per 
the number of 
ae from time to 
t was one for making 
available the area of land agreed on 
& included the taking 
care of the 6 eep agisted at the above 
remuneration while the 


were in 


although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Sembie: agistment, i.c. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. —RICHARDS v. Davies, [1921] 1 
Ch. 90; 89 L. J. Ch. 601; 124 L. T. 238; 
65 Sol. Jo. 44. 


Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 


Add. Annotation :—Refd. Coldman v. Hill, 
{1919} 1 K. B. 448. 


poorer condition when he took delivery 
of them than they would have boen 


P i To order dog to be b i. a& con- ae 
kept under control—Ferson in charge of tract for agistment pltf. agreed to make ae ney rece waters. ces x an 
dog.}-—W v. BEANDee {1920} available certain properties for the ih. ¢acts of the case, deft. was under 
8. C. (J) 20° §7 Sc. L. R. 651.- agistinent of deft.’s sheep. The terms ,, obligation to supply water. 
SOOT. of payment, vere Lid. er head per HUDOE & STAUFFER, {18 ipply. 1 W. WR. 

— week, @ paid when the sheep , 
wh Pla aR aS ede od arrived, £500 in six months, & tho 463 23 Alta. L. R. 628.—CAN, 


344 xii. Loss of animals. }— 
Pitt. was the owner of a mare which he 
delivered to deft. for agistment in his 
paddock of 6,000 acres, which paddock 
was hoavily Limbered & covered with 
blackboysa. ter the mare had re- 
mained in the paddock for some time, 
pitf. requested the delivery of tho 
mare in two months’ time. Deft. 
made endeavours to find 





Itf.’s the mare, 


eene a livery stable is constructed sa eR Te v. OUNG, [1923] but only saw it on one occasion, & 
with ali modern improvements for R — ee thereafter made many attempts to 
drainage etree he thernoize Sande Oe guSoty cade ethe qaister Uadle to loon tP cert. wae not liable to pitt. 

our therefrom, e noise made —He 
e horses, are a source of annoyance pply ii Pi itt. having bought for the value of the mare, there being 


& Mnoonvenience to the neighbouring 
residenta, the pro 


rietor oe Hable in 


horses from deft., the latter agreed at 
pitf.’s request to winter them. The 
terms of the agreement were set out in 


no evidence of negligence. ica a 
ee (1920), 22 W. A. L. R 


damages rey the injury caused thereby. letter from deft. to pitf. in which 
~—-DRY¥BD y. DvGas (1896), 26 deft. said: “I will winter thom aa 844 xii, —— ——- Failure to deteot 
8. O. R. 3 20. ~—CAN. usual, that is, bring them in straw loss within reasonable time.}—A large 
340 i. ———- Smell Rh rom. stables.}— times a week.’? The horses were number of sheep were lost, & there was 
DRYSDALE v. Dugas, No. 337 i, ante.— given no water by deft. & pitf. sued evidence rend it probable that 
CAN. or damages, the horses being in these had been driven off the run :— 
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846. Add. Annotalion :—Refd. Weld-Blundell »v. 
Stephens, [1920] A. ©. 956. 
846a. ——- Animal stolen—Duty of agister.]—An 
a ad of cattle does not discharge himself of 
duty as a bailee for reward by prove 
that they were stolen without his de 
by using reasonable diligence he could have 


recovered them. 


If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing; it is 
not for the bailor to prove that it would have 347. 


retrieved the loss. 
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ment. 


ault, if 


A farmer accepted certain cattle for agist- 
Some of them were stolen without 
his default. 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. 
any reasonable attempt on his part would 


After learning that they were 


It was doubtful whether 


have led to their recovery :—Held: he was 


166, C. A. 


liable for their loss.—Co 
[1919]1 K. B. 448; 88 L. J. K. B. 491; 120 
L. T. 412; 


LDMAN v. HILL, 


85 T. L. R. 146; 63 Sol. Jo. 


Add. Annotation :—Consd. White v. Smith 


(1927), 96 L. J. K. B. 397. 


Part V.—Hiring. 


371. Add. Annotation :—Retd. Edwards v. Porter 378. Add. Annotation :—As to (1) Refd. McAlister 


(1924), 41 T. L. R. 57. 


377. Add. Annotation :—As to (4) Refd. Kemp v. 


Elisha, [1918] 1 K. B. 228. 


Held: an agister of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence.—-SPRING v. YOUNG, [1923] 
Ss. A. S. R, 116.—AUS. 


344 xiv. ———,J—An agister is 
bound to take reasonable care of the 
anima) entrusted to him, & when the 
owner comes for it, if hecannot produce 
{t he must show that he took al) 
reasonable precautions against its 
disappearance.—CoMsTOCK vv. ASH- 
crorr ESTaTEs, LTp., [1917] 1 W. W. R. 
1412; 23 B.C. R. 4761.—CAN, 


344 xv. Onua of negativing 
negligence.]—In case of loss of animals 
while in the care of an agister, the 
onus is on him to show circumstances 
negativing negligence on his part. 
MCCAULEY v. HUBER, (192013 W. W. R. 
123 ; 54 D. L. R. 150.—CAN. 


344 xvi. Agister not insurer— 
What amounts to negligence.}-—-POTTS v. 
SmMalIL (Alta.), [1928] 1 D. L. R. 208; 
1927]3 W. W. R. 619.—CAN. 


sr. Failure to provide food & 
water.}—Where horses have been de- 
livered into the custody of an owner of 
perene lands to be kept & pastured 
y him in return for a money payment, 
it is his duty to see that the horses are 
rovided with sufficient food & water, 
if he neglects these duties & a loss 
through death or a loss through de- 
prec enoy is thereby incurred he is 
fable in damages.—METX v. MARSHALL 
(1922), 70 D. L. R. 14; [1922]3 W. W. Rt. 
660.—CAN. 

















356 fii. .}—~An agister has no 
lien, in the absence of special ee- 
ment, upon the animals he _ —_ 
fe a CESENEON [1923] 2 W. W. R. 600. 


356 iv. Or statute.}—An agister 
has a lien on the pastured animals under 

ossessory Liens Act, R.S.A., 1922 
(c. 104), but not under Livery Stable- 
Keepers Act, R.S.A., 1922 (oc, 107).— 
SPARLING v. WARD, (1925) 2 D. L. R. 
992: [1926] 2 W. W. R. 181.—CAN. 


362 i, ——— For malicious tijury.j— 
Appct. had cattle on his land under 
grasing contracts with the owners. 

hese cattle were maliciously driven 
off the lands & injured :—Held : appct. 
as ballee in possession could olatm com- 
nsation for the cattle entrusted to 
is care.-~WORTHINGTON 0. TIPPERARY 
64 I. L. nN. T7.—~I e 








PART V. 


ee 








869 xv. ——,J—Ifa 
hired horse is in a sound condition 
when taken out, & it is brought back 
injured, the onus of proof in a claim for 
damages for negligence is on deft. The 
hirer is bound to treat the horse with 
the degree of care which a person of 
ordinary discretion would use towards 
his own, but if the horse is so treated 
& nevertheless receives an injury the 
hirer is not liable in damages for such 
injury.— REINSETH v. CAMPBELL (1820), 
52 D. L. Rt. 357.—CAN. 


369 xvi. . 
Where a person hires an animal & it 
dies while in his custody, the onus is 
upon him to establish that he took 
care of it. That care is the care which 
a prudent man would take of his own 
animal under the circumstances.— 
MURRAY v. COLLINS, [1920] 2 W. W. R. 
845; 53 D. L. R. 120.—CAN. 


369 xvii. — —.]—Dett. 
hired a horse from pitf. to drive from 
T. to L. & return. At a distance of 
botween six & eight miles from S., the 
horse fell lame in the right hind leg. 
Deft. drove it to S., put it in a livery 
stable & gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft. hired another horse & continued 
his journey to L., a distance of over 
eight miles. He returned néxt day, 
took the horse out, & finding that it 
was not then lame, started with it on 
the return journey. After travelling 
about three miles, the horse again fell 
lame & kept getting a ltttle lamer al) 
the way to T. The journey from S 
to T., a distance of twenty-two miles, 
took soven & one-half hours. There 
was no evidence as to what caused the 
horse’s lumeness. There was no cvi- 
dence that there was, betweon the 
place where the horse fell lame & T. 
any suitable place in which the herse 
could have been places & cared for, or 
where deft. could have hired another 
horse to continue the return journey : 
—Held: as the lameness when 
firat developed on tbe return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may nevertheless, walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft. 
could not be held guilty of negligenee 
until he had travelled a sufficient 
distance to satisfy himself that the 
lameness was increasing so as to make 
it dangerous to the welfare of the horse 
to continue the journey.—GAGNON v. 
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ST i v. Stevenson (1932), 48 T. I. R. 
494, 





374 ii. Bill of sale granted by 
bailee—Rights of grantee.J}—A., the 
owner of twenty-seven cows depastur- 
ing on his farm, agreed to lease his 
farm & cows to G. for a term of years, 
& it was agreod that G. should have 
the right to purchase tho farm & stock 
at any time during the term. G. was 
given possession of the stock & farm. 
G. gave to applt. a bill of sale over the 
cows. <A. recovered possession of his 
farm & cows from G., & shortly there- 
after applt. seized & sold the cows 
under his bill of sale. Thirty-four cows 
were seized & sold, only nine of which 
were of the original herd, the balance 
ha been bought by G. during the 
time he had possession of the farm. 
A. claimed damages for the seizure :— 
Teld ;: it had not been shown that the 
cattle substituted by G. for those 
originally bailed to him had become the 
property of A., who was entitled to 
damages only in respect of the cows 
originally ailed.-— NORFOLK Co- 
OPERATIVE Dairy Co., LT. ». ALLEN, 
{1924] N. Zz. L. R. 136.—N.Z. 


374 fii. ——— Loss by bailee—Negli- 
gence.}—In an action for the value of 
a horse which was Jost after it had been 
hired to deft. under an agreement 
whereby the latter undertook to take 
** good care in every way ” thereof, it 
appeared that the horse, which was 
unbroken, was received by deft. & put 
into a pasture belonging to a neighbour 
of deft., & deft. went to see it every 
other day The pasture was sur- 
rounded by fence of two strands of 
wire, & the hu.se got out twice during 
the winter but was put back. It dis- 
appeared about the end of the following 
April. The fence was down in one 
place, & the evidence showed a custom 
eittts Pers farmers in the neighbour- 
hood allow horses not in use to run 
at large during the winter. While 
deft. was given the right to work the 
horse, it was shown that it was not 
customary in that Aires A to break 
horses until the spring :-—Held: deft. 
had taken sufficiently good care of the 
horse & was not liable for its loss.— 
ZIMMERMAN v. AROHER (1922), 63 
D.L. R. 399; (1922) 2 W. W. R. 524, 
—CAN. 


380 i. Contract — Covering mare — 
Damages for breach.}--Breach of a 
contract to breed mares to a stallion 
is not a pound for damages, in the 
absence of evidence upon which such 
damages may be estimated with reason- 
able certain ee v. WALKER, 
[1917] 2 W. W. TR. 321.—CAN, 


Cases 384--467. 
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Part VI—Sale and Exchange of Animals. 


884. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586, 
390a. ——— 





horse. 


contract price. 


ditions ; 


at the auction.— 


D. C. 


890b. ——— Rescission by vendor—Vendor liable 
for keep during period animal kept by pur- 
chaser.]|—-KING v. PRICE (1816), 2 Chit. 416. 


PART VI. SECT. 1. 


chaser for damages—W hat damages 
recoverable.}—PERRY v. Kipp (1909), 
12 W. L. R. 9.—CAN. 





t fi. Sale of bull— Bull sterile.J-— 
At an auction sale advertised “as 
pedigree stock sale ’’ resp. purchased 


from appijt. a bull described fn the salc 
catalogue under the heading ‘' Jersey 
Bur as ‘“ Lot 78 Bulli Harbour 
Light.”” The conditions of sale ex- 
presely negatived the existence of any 
warranties on the vendor’s part. At 
the time of the sale the bull had not 
been used, but subsequently wax found 
to be sterile. This condition was 
shown to be a latent defect not dia- 
coverable upon examination. In an 
action by resp., claiming damages :— 
fleld* as the capacity for procreation 
was not, by implication, a part of the 
desemption, & as the bull complied in 
all other respects with the description, 

reap. was Coane ey: —DELL v. 
oo [1924] N. Z L. R. 1270.— 


t hii. Sale of horse as be A 
Horse in fact a “ rigot’ fee Ad 
fatlure of implied condition on sale of 
ption.)}—TWAITES v, 
ORRISON (Alta. I (1918) 3 W. W. R. 
49; 43 D.L. R7 CAN. 
wa——— Defa purchaser— 
Resale vendor. oul, by - (1) money 
paid, not as a deposit, but on account 
of the packear spa aba must be returned 
to the purchaser; (2) having elected 
to trea tua contract’ aura end, 
instead of suing for dam for bi breach, 
the vendor was not entitled to recover 
ret dr od for the care of the animals 
from the time fixed by the contract 
for deheees until he resold.—BAaLpDWLyn 
i“ ane (1920) 1 W. W. R. 216; 
.L. ht. 540; 13 Alta. L. R. 27.— 


——— ———-, }—-Hleld : ora) evidence 
that it was part of the agreement for 
sale of a stallion that the pedigree 
papers noe peered . pee pur- 

aser Within a few days of the sale 
being in contradiction of the written 
agreement, was not admissible.— 





t iv. 


Resale of horse at loss—Form of 
action.|—A vendor gave a warranty of sound 
workable condition on the sale o 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
The vendor then put it up at auction 
as ‘in dispute,’”’ & without a warranty, when 
it was sold for about £40 
In an action for the differ- 
ence between the price realised at the auction 
& the contract price :—Held: 
not the proper form of action ; (2) the action 
must be for damages; (3) the conditions of 
the auction sale were not a test of the value 8 K. B. 497 
of the horse, the auction being of a horse 
‘‘in dispute,” & without warranty, & quite 
different from the original contract con- 
(4) plitf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
ACKLIN v. 
SANITARY LAUNDRY (1919), 63 Sol. Jo. 337, 


801. Add. Annotation :—Consd. Re A Debtor, 


[1927] 2 Oh. 367. 


& horse, K. B. 530. 


less than the Cas. 90. 


(1) this was (1926) 1 


NEWBURY 


430. Add. Citations :—-171 E. R. 90; 
ELTON v. JORDAN, 1 Stark. 127, N. P. 


467. For ‘99 E R. 136” read “‘ 99 EH. R. 1016.” 


KaSTER v. COWAN es 2D. L. R. 
142 19251 2 W. W RT 86; 2] 


. evaRg., (1925) 4 
D. lL. R. ag: : #4843) ae 610. 
—CAN. 


e 
? 


PART VI. SECT. 2, SUB-SECT. 1. 


nn vi. .}-An auctioneer 

in selling a horee said: ‘* Here is a 
horse about nine years old "in presence 
of the vendor who did not contradict 
it. A note given for the balance of 
the price ad indorsed thereon: 
“ Given for one bay mare nine years 
old.”” The purchaser believed the 
horse was of that i—Held: the 
statement amounted a warranty, & 
the vendor was bound thereby.— ALLEN 
ca [1920] 3 W. W. R. 645.— 


410 iv. .J—Pltf 
chased a horse from deft. which deft. 
watrauted to be suitable for the general 
purposes of a tarmer & sound in every 
respect. The trial juage found tnat 
there was a defect in the horse which 
cowd not be discovered by an ordinary 
examination at the time of the sale & 
that the horse was not suitable for the 


say praia Pon Pasty ace it was required : 
: findings of tne trial 
udge uae i aove 


ted.—MARTELL v. 

CAN. (1920), 538 N. S. R. 602,— 
Sale A. male animal—Under 
Livestock Pur chase & Sale Art, #.S.S., 
1920 (c 125}—No implied warranty 
that animal capahle of renroducing type 
< colour. ea src pphaptaos oF her 


ULTURE Sas AN) 
Bo BR, 19251 3D Le a 537 ‘ “Ti925] 
NE .R. 3897; 19 Sask. L. R. 483.— 

















PART VI. SECT. 2, SUB-SECT. 2. 


420 ii. -——.}— EISENHAUER vv. 
meee (N. 8.) (1911), 9 HE. L. R. 304, 


PART VI. SECT. 2, SUB-SECT. 8.—A. 
phe Sound— Mean 


eeds of d at dat aie ke an 
¢ of 8 
ene i the auctioneer said: 
54 


401. Add. Annotation : — Refd. 
Britannia Hygienic Laundry Gov 


mit 923] 1 


409. Add. Annotation :—Refd. Manchester Liners 
v. Rea, [1022] 2 A. 0. 74; Canada Atlantic 
Grain Export Co. v. Eilers (1929), 85 Com. 


410. Add. Annotations :—Refd. Manchester Liners 
v. Res, [1922] 2 AC. 74; Baldry v. Maraball, 


416. Add. Annotation :—Refd. Said v. Butt, [1920] 


416a. As to pedigree of horse.]——A receipt de- 
scribed a horse as ‘‘ got by Cheshire 
warranted sound ”’ :—Held: 
that the horse was got by Cheshire Cheese 
was a mere representation.— DICKENSON 2. 
Gapp (1821), cited in 1 Moo. & S. at p. 78. 


dnnctation s--Folld. Budd v. Fairmaner (1831), 1 Moo. & 8, 


heese, 
the statement 


sub nom. 


** Would you let this A a sound mare 
ay ior that poe i he mare was 
eased at the tine. No fraud was 
proved :—Held : one who was Induced 
by the statement to bid for & purchase 
the mare was entitled to resclasion on 
the ground of misrepresentation.—— 
Th a v. gia see) 1 
W. 25; aon D. L. 105; 183 
Sask. L. 7 38.—CAN. 

459 i. lVarranty ae, ” heck 
Dairy cattle warranted al 
ae oa time & correct in feats Pi ad °° pe 

A dairy cow, due to calve within a 
fortnight, was bought at a ousttle 
market under the following warranty : 
“ Dairy cattle are warranted to calve 
at their proper time & correct. in 
their teats only.” The cow calved at 
her proper time, but, owing to dixease 
which appeared in her tea e, her milk 
supply was defertive ;~—~ Held . (1) the 
warranty applied to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow's teats would then be capable of 
performing their function o ibys 3 
milk: (2) as the direase from whic 
the cow suffered bad not been proved 
to be due eifher to negligence on 

ursner’s part. or to external accident, 
he guarantee applied.— KYLE v. Sim, 
(1925) 8. C, 425.—-SCOT. 


ee Vi. SECT. 2, SUB-SECT. 4.—A. 


Rescission—Affirmance of con- 
isacd after notice of misrepreaentation. }— 
A purchaser of a mare was not allowed 
rescission on the ground of breed the 
ot. found was an innocent foal to 
sentation as to her being in foal 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to get her in 
foal by breeding her to another 
stallion, this being held to amount to 
an affirmance of the contract.— 
MONTICELLO STATE BANK 0. GUBAT, 
{1920} 3 W. W. R. 14.—OAN, 


PART VI. SECT, 2, SUB-SECT. 4.—B. 


B ecity stan elven toe the ote ot 
promissory no or 
Stallion. an alleged breach of warranty 


4714. Add. Annotation :—Refd. Bell v. Lever Bros., 


Ltd. (1931), 146 L. T. 258. 


4762. —— ———.]—A.. as agent of B., sold a 
no express authority 
er, refused to do so, 
but, at the time of the sale, told C. that ‘‘ if 
the mare was not all right she was not his.” 
0. thereupon paid the price, which was 
The mare proving unsound, 


mare to C., & havin 
from B. to warrant 


received by B. 


Vol. 1.—Animals. Cases 474-642. 


486a. 


©. returned her to A., & sued B. for a return 
of the mone 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound.——FOSsTER wv, 
Smita (1856), 18 C. B. 156; 20 J. P. 438; 139 
H.R. 1326 


:—Held: the proper question 


Part Vil——Carriage of Animals. 


617. 
©. Ry., 


[1920] 2 K. B. 
518. 
522. 


Hudson, [1920] A. C. 324. 
526. 


186. Refd. L. & 
N. W. Ry. v. Hudson, [1920] A. C. 324. 


Add Annotation :—As to (2) Refd. L. & N. W. 
Ry. v. Hudson, [1920] A. C. 8324. 


Add. Annotations :-—Refd. Gould v. S. E. & C. 
Ry., [1920] 2 K. B. 186; L. & N. 


Add. Annotation :—Refd. Hemmings v. Stoke 


W. Ry. v 


Add. Annotations :—Consd. Gould v. 8. E. & 6581. Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; 
Italiana Di Navigazione v. Shipton, [1923] 1 
K. B. 81; 

Heacock, [1924] 1 


Transoceanica Kioe. 


ea v. Blatspiel, Stamp & 
K. B. 566. 


5385. Add. Annotation :—As to (1) Refd. G. N. Ry. 
v 


L. E. P. Transport & Depository, [1922] 


Poges Golf Club, [1920] 1 K. B. 720. 


530. For ‘‘ Expenses reasonably—Incurred in dis- 
infecting,’’ etc., read ‘‘ Expenses reasonably 
incurred—In disinfecting,”’ etic. 


does not justify a defence of failure 
of consideration. Deft. must claim 
under the breach of cas setting 
it up In giovaution of the or in 


an action for dam DWARDS v. 
PEARSON (Alta.), [1 1919) : 19) . R. 
505.—CAN. 

sv. Cheque given for Whether 
breach of warranty a defence ce YKLE- 
BustT v. GALEY Seeks) (1919), 46 
D. L. R, 699—CAN 


PART VI. SECT. 2, SUB-SECT. 4.—C. 


484 ii. Effect of-—On other 
remedies of purchauscr.J—A condition 
for return of a borse in as good con- 
dition as when aold & the substitution 
of anotber horse of equa] value prevents 
the purchaser from resorting to any 
other form of reinedy, unless he can 
show that he returned the horee in 
good condition & the wencor. failed to 
substitute as agreed.—- Ep or v. 
ayaa ita ) 11919) 3 W. 

§05.—- 

485 ii. —— See ed not liable for 

roel of keep after repudiation of con- 
Coe ws v. yg (Sask.), [1927] 


PART VI. SECT. 2, SUB-SECT. 4.—D. 


486 ix. ———,J—A written con- 
tract entered into in Mar. 1928, for the 
sale of a stallion provided that the only 

** guarantee ‘’ which the seller 
bound himself was that the horse waa 
serviceably sound as a serving stallion, 
and it also provided that if the horse 
“after a fair trial on anre breeding 
mares *” should prove not to be so 
sound the buyer would return it to the 
seller & receive another horse of equal 
value in exchange, but that tho seller 
noua not be bound by “ the conditions 

of this guarantee ’’ unless the bu os 
submitted a monthly report in wri 

rab see adh the condition of the horse herd 

& that the oontract should ex ire 
the seller be released from any er 
obligation to the buyer after Apr. 1, 
1929, except in the event of the death 
of the horse within three years. In an 
action, begun after Apr. 1, 1929, for 
the balance of the purchase-price the 
buyer claimed a set-off for dam for 
loss of service fees which he would have 
earned with the horse had it been as 
Wuaranteed & counter claimed for the 
excess of said dam over the amount 
of pltf.’s olaim:-—~Held: deft.’s only 








remedy for the difference between the 
purchase Puce & the actual value of the 

orse was that expressly to in 
the contract, viz. the return of the 
horse und the taking of another fn its 
place, said provision, however, did not 
affect his right to sue for other damages, 
such as loss of service fees, which he 
had suffered up to Apr. 1, 1929, through 
the breach of the guarantee, ‘put that 
his fajlure to submit the monthly report 
provided for in the contract would pre- 
clude bim from recovering said other 
damages, & the trial judge’s concluston 
that there had been a reasonable com- 
pliance with that requirement could 
not be sustained.— HEAD v. LINTON, 


{1930} 2 W. W. R. 369; 248. L. R 
§96.—CAN. 
486 x. -}— The measure of 





damage in an action for breach of 
warranty of a bul] is the difference 
between the value at the time of 
delivery to the buyer & the value it 
would have had If it had anawered to 
the warranty.—WaRD vv. ROSSER 
(1920), 54 D. L. R. 531.—CAN. 


PART VI. SECT. 2, SUB-SECT. 4.—E. 


sw. Proof o A ai time of sale 
necessary—S y of evidence.}— 
WrESsTWooD v. McMi1LLan = (Sask.), 
eee 2W. W. RR, 857; 53D. L. R. 
17.—CAN. 


sx i Le Re EM v. CAPLETTE 
(1926 DD L. R. $46; bate 2 
Ww. it 846; 20 Sask. L. R. 549.— 
ge 

——,J]—Lona v. Byrrs (Sask.), 
198714 D 4D. L. R. 223.—CAN. 


PART VI. SECT. 3. 


sz. Live Stock Pedigree ape Wiel 
(ec. 121)}—False peolaivation of 

What amounts to.}--—-An So ication? for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of the animal. More- 
over, where the statements made in 
the former application are true with 
respect to the animal mentioned therei 

there is no offence under sect. 17 o 
above Act although the animal which 
was in Ae bare o ey ee aaa 


pene 
Port (Alte, af A, 2 D. Ree 
as : ooh) At Ww: 6; zs 


55 


2K. B. 742. 


542. Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. E. P. Transport & Depository, [1922] 
2K. B. 742. 


PART VII. SECT. 1, SUB-SECT. 1.—A. 


5628 i. —— Animals isoned-——N o 
ive evidence. }—PItt shipped 

horses by defts.’ rails? On arrival 
at destination, some of the horses had 
diced & otbers were sick & died soon 
after. It was subees uently esta b- 
lished that they died of arsenic poison. 
An action against deft. Saath pan 
for negligence was dismissed, as t. 
was no evidence connecting the onuee 
of injury with any alleged negligence. 
The cause of the damage was purely 
&® matter of speculation, & certain 
provisions of the contract were & com: 

lete answer to pltf.’s clair that the 
hammagen arose from defts.’ hebhy daa 
—TURNER v. CANADIAN PACIFIC 
Co. ay 66 Db. L. R. 31; 
2 W. R. 858.—CAN, 


PART VII. SECT. 1, SUB-SECT. 2. 


5382 i. Declaration of value — Re- 
P'Scor of. gee v. LONDON, MIDLAND 
poorest y. Co., No. 541 1, post.— 


ar i. Carrier exempted from liability 
“in ede Spee * above declared value. }— 
A railw made conditions Iiniting 
their liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of ag bt of £50, unless a higher value 
was declared in writing at the time of 
delivery, & a percontage of 14 per cent. 
paid on the value, so declared, in 
excess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the co. for transit by the 
groom, who informed the 
booking clerk that he had got “a ve 
valuable ‘chaser, worth about £1,000, 
@ Bgure arrived at by the groom ni 
self from casual gossip. The clerk guve 
the om the co.’s form of “* consign- 
ment note & waybill ”’ for live stock hes 
the groom filled it in for carriage at 
ordin rate, & signed it, with ful 


(1993) 


sender’s 


know! of its contents. The borse 
ha been injured in transit :— 
Held: (1) the above conditions were 


(2) the coniree! of 
carrlage, which was signed by the 
groom under a direction by hia em- 
DAs that the horse was to be carried 
at the ordin rate, exempted the 
co. from lab ty for any ter 
amount than £50; (3) in order to 
make the co. Hable for the full value 
of the horse, the declaration of valno 


not unrearonabie ; 


Cases 568a—587a. 


ENGLISH AND Empire Diasest SUPPLEMENT. 


Part VIll—Wild Birds. 


563a, Birds lawfully taken else- 

fers id dhe was charged under Wild 

Birds Protection Act, 1880 (c. 835), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
DECeTDE applt. to pay the costs. The bi rds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 


They were found in applt.’s possession in a 
wild & terrified state on Jan. 15, 1919 :— 
Held: the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken.—Hakris v.' Lucas, [1919] 
2K. B. 291; 88L. J. K. B. 1082; 121 I. T. 
817; 83 J. P. 208; 35 T. L. R. 486; 17 
L. G. R. 421; 26 Cox, O. 0. 468, D. C. 

564. Add. Annotation :—Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 


Part X.—-Cruelty to and Killing, Maiming, and Wounding 
Animals. 


NotTe.—The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14). In considering 
the cases in Sect. 1 of this Part, regard should be 
yor Ld dates & the Act under which they were 

ecide 


572a. Shooting trespassing dog—-No attempt to 
drive dog away before shooting.|—A farm 
labourer shot at a dog which was trespassing 
on his master’s land, & wounded it. The 
dog was not doing damage & deft. made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary :—lHecld: he was guilty of ‘‘ cruelly 
ill-treating ’’ the dog within Protection of 


must have becn made with the in- 
tention of paying the higher rate, & 
the statement of value made by the 


accompanied his goods, & the train 
waa lawfully proceeding on a suncay 
notwithstanding the Lord’s Day Act 


Animals Act, 1911 (c. 27), s. 1.—BARNARD »v. 
Evans, [1925] 2 K. B. 794; 04 L. J. K. B. 
932; 1383 L. T. 829; 89 J. P. 165; 41 
T. L. R. 682; 28 Cox, C. C. 69, D.C 


574. Add. Annotation :-—Distd. Barnard v. Evans, 
[1925] 2 lk. B. 794. 


578. Add. Annotation :—Distd. Barnard v. Evans, 
[1925] 2 K. B. 794. 


587. Add. Annotation :—As to (1) & (2) Refd. 
Jenkins v. Ash (1929), 45 T. L. R. 479. 


Liberation in exhausted condition,]— 
On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary ri 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by its hind legs three or four yards away 





587a. 


out one any steps to secure their 
removal, he unreasonably caused un- 
necessary pain; (2) resp. was under a 


groom to the booking clerk was in- 
sufficient.—Fox ov. LONDON, MIDLAND 
& Scorrisn Ry. Co., [1926] ¥. R. 106.— 


sa. Shipper ee ee lo 

** feed’ & ** water ’’ animals—Obligatin 
of supplying feed & water.)—T he obliga- 
tion to fu rnish the feed & water is upon 

ube mysrarae —ENIGHT-WATSON RANCH- 

Pg ee cae Paciric Ry, Co. 

tsaiy 92D, ery . 601; 15 Sask. L. R. 

13; (1921) 3 "Ww. R 

14 Sask. L. Rr. e-OAN 
sb. Carrier under no liability * 

a written | notice delivered at pcikg 
delivery "—Sufficiency of notice. h 
eNIGHT-WATBON RANCHING Co. 

CANADIAN PACIFIC Ry. Co. 1921), 

62 D. L. R. 601; 15 Sask. L. lk. 1; 


R. 788; revsg., 


1921) 3 Ww. W. R. 788; So 14 
ask. L. Rt. 5.-—CAN. 
PART VII. SECT. 2 
si. —-—~ Train run tn contravention 


of Lord’s Day Acet. a Bi hy 
one suorsee 

line, & anes sp aia  Goatrack 
proven that dots. Phould not be 
able for any loss or damages in respect 
of the live stock by reason of injury 
except such as t arise from a 
collision, & ahould in no case be 
responsible for any amount exceeding 
cer sinall suma named. Ptf. 


when a collision occurred with one of 
defts.’ trains, which was being run 
unlawfully because in contravention of 
that Act, & some of the horsea & other 
goods of Bie were destroyed or 
damaged. Itf. sued in tort for the 
amount of his loss, aainiog much more 
than the limited amounts stated in the 
special contract. fts. arn me a 
special contract :—Held 

vision of the contract iimitiog ee 
liability of defts. in the case of a col- 
ision to a ted sum did not sustain 
the defence, because that provision 
must be taken not to have contemplated 
a collision occu by reason of the 
breach of a statu Pirie mide & pro- 
hibiting & making unl e act 
which caused the collision.— Rist v. 
CANADIAN Pacirio Ry. Co. (1910), 
14 W. L. R. 635.-——CAN. 


PART X. SECT. 1, SUB-SECT. 1. 


674 ii. —— Failure to remove from 
animal broken pieccs of instrument.}— 
Resp. undertook to treat a horse, & 
inserted into the animal’s urethra a 
catheter, which broke, & the horse was 
returned to its owner with the broken 
nieces loft in the urethra :—Held : a ) 
if resp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, withou’ ta 

any stepe to allovilate the pain or with+ 


56 


duty to inform the owner of the horse 
within a reasonable time that the 
fragments were in the animal’s renee: 
—MARTIN 0. no (1925) S. 
S. R. 421.—AVU 

gC. icaisaa horse in street— 
Horse found ee owner 
exercising control.|-—Held : used 
could not be convicted of ill- ivontinent 
under Prevention of Cruelty 
Animals Act, 1890, s. 3 (a), as he was 
not in a position to exercise control 
over the animal at the time of the ill- 
treatment.—TN. v. Nazin Wazin (1919), 
I. L. R. 44 Bom. 159.-——IND. 

sd. Permitting animal infured on 
ship to land—Maater of ship ignorant of 
animal'’a condition.}—Held: tbe mas- 
ter’s want of knowledge was no etenee. 
—M‘LAREN v. SMITU, [1923] 8. C. (J.) 
91,—SCOT. 


PART X. SECT. 1, SUB-SECT. 2. 


Carrying cranes train — 
With eyea vitched up.j—Held > accused 
had committed no offence under Pre- 
vention ae Crnolty to Animals Act, 
1890, s. 3, ol. (0), Tor the cruelty was 
caused. ‘by the persons who stitched up 
the eyes & not by the manner or 
position in andrea the birds were 
carried in the train.—R. ov. IsRanimM 
ee ee apy I. LR. 41 Bow. 


657. 


659. 
664. 


from two greyhounds, held in leash by G., 
& that the prey sounds ‘having been taken 
thirty or forty yards away, the rabbit had 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect.; that what had been done by 
resps. Was or coursing & so protected 
by sect. 1 (3) (0), & that there was no evidence 
of the rabbit baving been liberated in an 
injured, mutilated, or exhausted condition. 
On spon :—Held: all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 
in an exhausted condition. On this ground 
& also on the oe that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. had not brought themselves within the 
protection given by the sect. to the coursing 
or hunting of any captive animal.—-JENKINS 
v. ASH (1929), 141 T.. T. 591; 93 J. P. 229; 
45 T. L. R. 479; 27 L. G. R. 537; 28 
Cox, C. C. 665, D. OC. 


587b. 


602a. 


656. Add. Annotation :—Refd. 


Vol. U.—Animals. Cases 587a—680a. 


- Iil-treatment before iberation.]—- 
JENKINS v. ASH, No. 587a, ante. 


595. Add. Annotation :—Refd. Re Grove-Grady, 


Plowden v. Lawrence, (1929] 1 Ch. 557. 


602. Add. Annotation :—Consd. White v. Fox & 


Dawes (1932), 48 T. L. R. 641. 


Not domestic animal.}—-WHITE v. 
Fox & Dawss (1932), 48 T. L. R. 641, D. O. 








613. Add. Annotation :—Refd. R. v. Wood, Ea p. 


Farwell (1918), 87 L. J. K. B. 918. 


625. After this case add ‘‘ See Animals (Anss- 


thetics) Act, 1919 (c. 54).”’ 


651. Add. Cilation :—26 Cox, C. C. 118. 
653. Add. Annotation :—Refd. Nye v. Niblett 


(1918), 87 L. J. K. B. 590. 


654. Add. Annotations :—Consd. Horton v.Gwynne, 


[1921] 2 K. B. 661. 


Apld. Farey v. Welch, 
[1929] 1 K. B. 388. 


Nye v. Niblett 


(1918), 87 L. J. K. B. 590. 


Part XI.——Diseased Animals. 


Add. Annotulion :—Refd. Theyer v. Purnell, 
[1918]2 K. B. 333. 


Add. Citation :-—88 L. J. K. B. 263. 


Add. Annotation :—Refd. Phillips v. Britannia 
ee Laundry Co., [1923] 1 K. B. 


688a. ——~ Transit of Animals (Amendment) Order, 


1930—Meaning of ‘‘ consecutive journeys.’’ } 
— Transit of Animals (Amendment) Order, 
1930, art. 1, enacts, among other things, that 
any road vehicle used for the conveyance of 
animals the property of a dealer or in con- 
nection with the trade or business of a dealer 
shall, as soon as practicable after each 
occasion on which it is so used, and before 
any other animal is placed in it, be cleansed 
and disinfected as therein mentioned, ‘‘ Pro- 
vided that in the case of a vehicle . . 

making consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffi- 
ciently complied with if the vehicle is cleansed 


& disinfected ...as soon as practicable 
after the completion of the last of such 
consecutive journeys ’’ :—Held: on the con- 
struction of the Order, the expression ‘‘ con- 
secutive journeys ... between the same 
two points ’’ in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting as distinct, but consecutive 
journeys in either direction, & the vehicle 
need not be cleansed & disinfected until the 
completion of the last of its consecutive 
journeys in either direction.—NETHAWAY v. 
BREWER, [1931] 2 K. B. 459; 100 L. J. K. B. 
524; 145 L. T. 191; 95 J. P. 159; 75 Sol. 
Jo. 359; 29L. G. R. 489; 29 Cox, OC. OC. 305, 


e Ve 


690a. —— ‘*Double dipping ’’—Meaning.]|—Held : 


the words ‘‘ double dipped ’’ meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping.—ADAMS uv. 
GALLOWAY (1925), 23 L. G. R. 688, D. OC. 


PART X. SECT. 1, SUB-SECT. 3. 

sf. Commitment for trial for over- 
driving—J urisdiction of one fustice. }— 
R. © Neitson (1916), 28 Can. Crim. 
Cas. 276.-——CAN. 


PART XI. SECT, 1. 


662 vi. ——.]—A contract for tho 
sale of animals affected with a con- 
tagious or infeotious disease is aun 
offence against R. 8. C. 1906 (0. 75), 
s. 38, whether or not the seller knows 
that the animale are so affected.— 
BALDWIN ¥. SNOOR, [1918] 2 W. W. R. 
$14; 40 D. L. R. 433.—CAN. 


663 vii. ——.}—On a sale without 
warranty of an animal] known to the 
seller to be affected with a certain 
contagious disease there is no common: 
law mp f upon the seller to warn the 
buyer the discase, where the lattor 
is reputed to be possessed of more than 
ordin skill & knowledge in the treat- 
ment of animals, the disease in quostion 
is fairly common in the neighbourhood. 
the buyer knows that the' animal ts 
aufferiug from some complaint, al- 


though not the particular nature of it, 
& the buyer refuses to complete the 
sale until he has had the animal in 
his possession a certain time. 

The Animal Contagious Diseases Act, 
R. 8S. C. 1906 (c. 75), docs not give a 

ht of action to a buyer of animals 
who suffers damage from a rale which 
is illegal under that Act.—O’MEALLY 


662 viii. -}~-In view of Orders 
in Council authorised under s. 38k 
exempting tuberculosis from the effect 
of Animal Contagious Diseases Act, 
R. 8. O. 1906 (a. 75), 8. 38, Baldwin v. 
Snook, No. 662 vi.,,ante, was held not 
applicable to support a defence of 
illegal sale of cattle.—-Woop, WEILLER 
& McCaRTHY, LTD. v. VALCOUR, [1921] 
2 W. W. R. 32.—CAN. 


__— §x. -/+—Where animals are 
exposed for sale by a vendor & he knows 
that they are infected with a contagious 
disease he is liable to a penalty under 
Animal Con ous Diseaser Act, & if 
he effects a sale of the avimals under 
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such circumstances the sale is illegal & 
void. If in addition to the breach of 
his statutory duty the vendor makes 
false represcutations as to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, the 
latter is entitled to succeed in an action 
for avy resulting damages sustained 
by him, & in any event he is entitled 
to recover any money paid by him to 
the vendor on the illegal contract, he 
not being in pari delicto with the 
vendor.—LONG v. ZLATNICK (1922), 70 
At R. 88; [1922] 3 W. W. R. 687.— 


PART XI. SECT. 2, SUB-SECT. 2. 


690 fi. ——— Validity of notice— 

Path "onic bay Nor he 
‘V 

in by Inspector.J-—-KAJEE v. R., {9801 

N. L. Rh. 55.-—S. AF. 


PART XI. SECT. 2, SUB-SECT. 3. 

sk. Hogs fed on garbage-~ Under 
licence waiving compensation— Disease 
neceasitating slaughter—Onus of proof 
of cause of aisease.}—A. obtained a 


694a. Compensation—On commercial basis of 


valuation—Fajlure to object—Valuation bind- 
ing.J}—By Diseases of Animals Act, 1804 
(c. 57), 8. 15 (2), ‘* The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows: (i) Where the animal 
slaughtered was affected with foot-&- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected. (ii) In every other case 
the compensation shall be the value of the 
oS immediately before it was slaught- 
ere is 

Pitf. was the owner of a herd of pedigree 
Friesian cattle which became infected with 
foot-&-mouth disease, & the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but was 
a case for isolation which would have caused 
expense to pltf. together with penal risk 
of losing his stock. Subsequently, however, 
after certain conversations between the 
Govt. inspector & pitf. the Minister decided 
to have the cattle valued & slaughtered. 
The cattle were valued on behalf of the 
Minister on a commercial & not a pedigree 
basis at £903, & notice of this valuation was 
given to pltf. & he signed the valuation form. 
The cattle were accordingly slaughtered on 
the following day & pltf. was paid the sum 
of £993. Plitf. did not give within 14 days, 
as required by clause 39 of Animals (‘Transit 
& General) Order, 1912, a counter-notice that 
he disputed the valuation. Afterwards pltf. 


claimed from the Minister the difference 


between the £993 & the pedigree value. 


The latter was agreed at the trial to be. 


699. 


700. 


708a. 
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£2,162. The claim was based (inter alia) on 
the provision in s. 15 (2) that ‘‘ the value ” 
of the slaughtered animals should be paid as 
compensation :—Held: as pitf. the 
Minister had agreed that e@ valuation 
should be on a commercial] basis, the agree- 
ment was binding & the claim of pltf. failed.— 
BuieH »v. MINISTER OF AGRICULTURE & 
FIsHPRIES (1931), 47 T. L. R. 492. 


Add, Annotation :—As to (1) Refd. R. v. 
North Worcestershire Assmt. Oom., Hz p. 
Hadley, (1929] 2 K. B. 397. 


Add. Annotation :—Refd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 


Burden of proof—Diseases of 
Animals Act, 1894 (c. 57), ss. 4 (1), 57 (1).] 
—-A farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 57), 8. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that be knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons :—Held: this contention was in 
direct conflict with sect. 57 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to Lave convicted.—WLLSON v. YATES 
(1927), 91 J. P. 188; 44 T. L. R. 25; 25 
L. G. R. 614, D. O. 


Note.—It has been found desirable to add the following Part :- 


Part XIIl—Breeding of Animals. 


Statutory control—Horse breeding.|—-Sce Horse | 


Breeding Act, 1918 (c. 13). 


Hire of stallion’s services—Right of lien on mare 


licence to feed bis hogs on garbage 
obtained from outside, which licence 
contained the following words: ‘“ In 
consideration of the granting of 4 
licence to me 1 hereby agree... (4) to 
forfeit all claim to compensation, in 
case it is necessary to deatroy ‘ait of 
my hogs, as a result of hog cholera, 
unless it can be shown that the in- 
fection came from some other source 
than garbage feeding **:—Held:; the 
onus of proving that the obolera in 
uestion came from some other source 
than garbage feeding was upon sup- 
Peet neon ae ew KR. (1922), 65 

.L. R. 398; 21 Exch. C. R. 359.—CAN., 


PART XI. SECT. 2, SUB-SECT. 5. 

sl. Power to make e-law —— Pro- 
hibtting admtasion of infected animals 
trio municipaitiy.}—To provide in a 
bye-law that no anima) affected with 
any infectious or contagious disease 
shall be brought into the municipality 
ware held to be beyond the power uf a 
munielpal counci! under Municipa) Act. 
—R. o Mourtr, 11920] 2 W. W. R, 
540; 52 D. L. R. 302.—CAN. 


PART XI. SECT. 2, SUB-SECT. 6. 
gi. —-~ Proof of scienter.]-- On a 


—For expense of covering.|—See origina] 


volume, p. 257, No. 380. 
Increase in animals—Who entitled to.]—See 


rosecution undcr Cattle Disease Act, 

eland, 29 & 30 Vict. a. 4, & 33 & 34 
Vict. c. 36, & the Orders of the Privy 
Council, ‘* knowledge ” that the cattle 
ure diseased is part of the offence & 
must be proved by the prosecutor.— 
a v. Ewirs (1873), I. R.7 CC. L. 


gii. —— - Certificate of weterinary 
surgeon—Nou proof of authenticity---- 
Whether admisgible.}—IJn a prosecution 
for failure to give notice of the existence 
of swine fever in contravention of the 
Act, the prosecutor produced a certifi- 
cate boaring to be signed by a veteri- 
nary ae certifying the existenco 
of the ¢ @ at accused’s premises. 
No _ evidence was led to prove the 
authenticity of the certificate, which 
was not attested, or to prove that the 
grantor held the office of veterinary 
inspector under the Act. The justices 
sustained an ohjection to the admission 
of the certificate as evidence :—Held : 
the certificate was admissible as evi- 
dence, in terms of Diseases of Animals 
Act, 1804, s. 44 (5), without proof of 
its authenticity or of the grantor’s 
qualifications, at all events in the 
absence of specific challenge on these 
points by the accused at the on 
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original volume, pp. 212, 213. 


- ; v. WARDROPH, {1932] S. C. 
(J.) 18.—-SCOT. 


PART XII. 


sm. Statut control—~ Horse breed- 
ing— Refusal of certeficate of registration 
of stallion—Registraiion vf Stullions 
Act, 1916 ]}~At the trial of an action 
by a person, who was the owner of a 
stallion, against the membere of the 
Board of Control & Appeal under the 
above Act for wro usal 
consider an appeal against the refusal 
of a certitica of registration, it 
appeared that pltf. waa not actual 
owner but had control & management 
of the animal :—Held: was 6l- 
titled to maintain the action.—-DUTTON 
ee (1920), 16 Tas. L. R. 45.— 


Hire of slallion’s servicesa-—Liabilily 
of owner nf stallion——Injury to mare. }— 
ee Val II., p. 220, cases q, Fr. 





ume Mare improperly served by 
sallion.}—-See Vol I1., p- Mat. canes 


8, t, u. 


pe mee BPP 


sp of contract. 
pia A oi v. WaLEER, No. 380 i., ante. 


amps 


Vol. 1.—Arbitration. Cases 3—36a. 


ARBITRATION. 


Part 1—The Submission. 


8 Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

24. Add. Annotation :—Refd. Anglo-Newfound- 
ae Development Co v. R., [1920] 2 K. B. 

26 Add. Annotation :—Refd. Anglo-Newfound- 
aE Develépment Oo. v. R., [1920] 2 K. B. 

26a. ——— Verbal agreement to grant royalties— 


parol submission. |—An awa 


Amount to be settled by arbitration—Refusal 
of grantee to arbitrate.|—In 1913 a patent 
was granted for ‘‘ Improvements in winches 
for operating the rope of a duplex derrick.” 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a_ verbal agreement, 
entered the service of a co. engayed in 
making windlasses as technical adviser & 
engineer draughtsman; & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the co. should have pltf.’s licence to make & 
sell windJasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent. on 
the selling price of the windlasses. Defts, 
denied that they had eed to accept a 
licence from pltf. :—Held: pltf. had proved 
that the agreement for a licence had been 
made; he was entitled to a reasonable 
royalty; &, as the agreement was verbal, 
& defta. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should he referred 
to an official referee for inquiry & report 
under sect. 18 of the above Act.—FLEMING 
v. Dore (J. 8.) (GRmsBy), Lrp. (1921), 38 
R. P. O. 57, 


PART I. SECT. 2, 


—— —— Informal extension of 
submission amounting to new 


was not SIPHAR_». BARN 


.__.... 1a sufficient to bind the person SEN »w 
so signing to the submission contained 
in the agreement.—SUKHAMAL BAN- l ii. 
Lat Kenorn & Co. 


86a. Reference under National Health Insurance 


Regulations of Insurance Commissioners.]— 
By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
‘any nese ahs or question arising between 
the committee & the practitioner... relating 
to the construction ot this agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.”” By reg. 51 of the regulations, 
** Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner .. . is referred, 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or airee mn 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
fina] & conclusive.’’ A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action : 
—Held: the action must be _ stayed 
(Prckrorp, L.J. & Saraant, J.) upon the 
ground that there was a ‘submission ”’ to 
arbn. within the Act of 1889, 8. 27 (BANKES, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee.— 
CLEMENTS v. OCouNTy of Drvon INSUR- 
ANCE COMMITTER, [1918] | K. B. 94; 
87 " J. K. B. 208; 118 L. T. 88; 82 J. P. 
71, C. A. 


. MauAaANnaTH GANESH BHAGAT 
(1923), I. L, R. 2 Pat. 554.—IND. 

}—A submission to arbn. 
according to the above sect. is a sub- 





made within the tlme fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
procecued after the expiry of the time, 

oth parties appearing before them & 
taking part in the proceedings, & the 
award was made & not appealed from 
or moved against, & had ever since 
been acted upon:—Held: a - parol 
submission must be taken to have n 
made & to include the terms contained 
{n the writter one, & the award to 
have been made pursuant to the parol 
submission.— HARRISON v. HARRISON 
are), 410. L. R. 195; 13 0. W.N. 
345.—OAN. 


10 v. Signature of one of 
series of documente—Forming part of 
agreement,}—A submission or written 
agreement to aubmit differencer to 
atbn. may be collected from a series 
of documents, even though connected 
by parol evidence, & signature of any 
document forming p of the agree- 








(1920), I. L. R. 42 All. 525.—IND. 


ei, Must not be contrary to public 
policy.J-—If it is an implied term of a 
reference to arbn., & of an ekranama 
 Aabdeagi i to the award, that a complaint 

hat a non-compoundable offence under 
the Penal Code has been committed 
shall not be proceeded with, the con- 
sideration is unlawful on the ground of 
public policy, & the award & ekranama 
are therefore unenforceable; that is 
so irrespective of whether in law a 
rosecution has been commenced.— 

AMINI KumaR Basu v. BIRENDRA 
NaTH Baso (1929); 67 L. R. Ind. App. 
117, P, O.—IND. 

li. ——— General . reGutsites.J]— An 
award made by arbitrators {a not 
invalid on the ground that in the 
raference to arbn. the actual dispute 
ia atated merely in general terms, when 
epee res shows ee the nee 
0 e dispute was pro y exp 8 
to the aehitreatoré ee Raa BAHADUR 
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mission which provides that elther 
party in ease of a dispute arising on 
the contract is at liberty to take the 
necessary steps to get the dispute 
decided by arbn.—BURJOR », ELLER- 
MAN Ciry Lines, Lrp. (1925), lL. L. R. 
49 Bom. 854.—IND. 

Written agreement to sub- 
mit.J}—A submission to arbn. under 
Indian Arbn. Act need not be signed 
by both parties. All that is required 
is a written agreement to submit, 
& acting upon {t.—RapDHA EANTA 
Das v. BAERLIEN BrotTneRs (1928), 
I. L. kh. 56 Cale. 118.—IND. 


PART I. SECT 3, SUB-SECT. 1. 

sa. Appointment of appraisers— 
Under = arran separaie from 
policy.}—Held: not to constitute a 
submission to arbn., but a provision for 
appraisement.—-SEARLKE wv. ALLIANOK 
INSURANCE Oo., [1925] 4 D. L. R. 8738: 
[1925] 8 W. W. R. 729.—-CAN 





Cases 41— 135a. 


41. 


Add. Annotation :—Consd. O’Rourke v. Dar- 
bishire, [1920] A. C. 681 

Appeal.]|—-Where proceedings are 
taken out of the ordinary cursus curie, with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 
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subsequently commenced prooeeaiee against 
the surveyors for damages for negligence in 
a gag of their valuation of the timber :— 
Held: the surveyors were in the position of 
quasi-arbitrators, & the action failed.— 
Has v. RICHARDSON (1924), 69 Sol. Jo. 


of the right of appeal, unless there has been 78. Add. Annotation :—Refd. L. & N. H. Ry. »v. 
an attempt to give the ct. a jurisdiction Hasington Union Assmt. Com. & Dasington- 
which it does not possess, or unless the pro- with-Thorpe Parish Council (1925), 95 L. J. 
cedure has been so violently strained as to K. B. 255. : 

be Rus entirely out of its course.—PISANI v. 79, Add. Annotation :—Refd. Re Badische Co., 
A.-G, FoR GIBRALTAR (1874), L. R. 5 P. O. Bayer Co., etc., [1921] 2 Ch. 381. 

516; 30 L. T. 729; 22 W. R. 000, P. C. 80. Add. Annoiations :—Refd. Fried Krupp Akt. 

58. Add. Annotation :—Consd. Charles v, Cardiff v. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
Collieries (1928), 44 T. L. R. 448. 804; Re Badische Co., Bayer Co., etc., [1921] 

58a. .I—- BOYNTON , RICHARDSON, No. 2 Ch. 331; Jebara v. Ottoman Bank, [1927] 
Tla, poat, : 2 K. B. 254. 

68. Add. Annotations -—Consd. Richardsons & 125. Add. Annotation >: — Refd. Woodrow v. 
Bradley v. Bernhard, [1925] 2 K. B. 121; Trawlers (White Sea & Grimsby), Ltd., 
Simbro Trading Co. v. Posograph (Parent) [1930] 1 K. B. 176. 

Corpn., [1929] 2 K. B. 266. 135a. —-_—.]—By a contract made between an 

68. Add. Annotation :—Consd. Charles v. Cardiff Italian buyer & English sellers it was pro- 
Collieries (1928), 44 T. L. R. 448. vided as follows: “ Any dispute arising out 

; : of this contract to be settled by arbn. in 

70. Add. Annotation :—Consd. Charles v. Cardiff London: in. the “usual wav.’ A: -diapute 

Collieries (1928), 44 T. L. R. 448. ; Lae P 
f having arisen between the parties, defts. 

71. Add. Annotations: — Apld. Boynton  v. appointed M. as their arbitrator. Vitt. 
Richardson (1924), 69 Sol. Jo. 107. Consd. having failed to appoint an arbitrator after 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. due notice given, M. made an award in 
Refd. Brightman r. Tate, [1919] 1 K. B. 463; favour of defts., & defts. thereupon counter- 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. claimed to enforce the award :—Held ; (1) the 

Jia. Surveyor’s certificate—Valuation of timber— words ‘‘ to be settled by arbn. in London in 


PART I. SECT. 3, SUB-SECT. 2. 


42 


Liability for negligence.|—A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 


iii. -]}—In an action of 








PART I. SECT. 4. 
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the usual way ”’ meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 


authority, the pursuers maintained 
that this depended on a 1 inter- 
pretation of matters outwith the agree- 


slander the parties agreed to trial before 
a judge & seven jurymen instead of the 
requisite eight. A verdict was given 
for pitf. Deft. appealed :—ZHeld: the 
ct. had acted as an arbitrator, & no 
appeal lay.—LOANE v. BLACK, [1925] 3 
D. L. R. 940.—CAN 

42 iv. ——.]—J?e FRASER’S 
APPEAL, Ie WINNIPEG CHARTER, [1927] 
4D. L. R. 213; [1927] 2 W. W. R 
600; 36 Man. L. RR. 597.—CAN. 





PART I. SECT. 3, SUB-SECT. 6. 


61 ii. .J—Where land was ex- 
propriated for railway purposes the 
railway co. & the owner agreed to have 
the compensation determined by refer- 
ence to t named persons called 
*“‘ valuers *’ in the»submission; their 
decision was to be binding & con- 
cluxive on both parties & not subject 
to appeal; they could view the pro- 
perty & cal] such witnesses & take such 
evidence, on oath or otherwise, as they, 
or @ majority of them, might think 
proper; & either party could have a 
representative present at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision :— 
Held: this agreement did not provide 
for a judicial arbn. but for a valuation 
merely.—CAMPBRLLFORD, LAKE ON- 
TARIO & WESTERN Ry. Co. v. MASSIE 

1914), 50 S, . R. 409.—-CAN. 

mi. Assessing lose by theft & fire— 
Apputntment of appraisers under ar- 
ranyement separate. frum  policy.jJ— 
Held: a provision for apples nt. 
& not a submission to arbn.—SEARLE 
v. ALLIANCE INSURANCE Co., [1925] 4 
D. L. Be 378; [1925] 3 W. W. R. 729. 


ean 





ni, 8. P. IRWIN 6. CAMPBELL (1914), 
$2 O. L. R. 48.—-CAN. 


ve. SURES CHANDRA Roy (1927), 1. L. f. 
6 Pat. 556.—IND. 

v i. -J—The_ selection of a 
guarmiian cannot be referred to arbn., 
as it. is not a matter of private interest 
between parties.—PALANIANDI CHET?! 
tw. ADAIKALAM CHETTL 1923), I. L. R. 
47 Mad. 459.—IND. 

sc. Construction of agreement—In- 
volving point of law.j}—By an agrecec- 
ment between the N. B. Ry. Co. & 
the F. Ry. Co. it was provided that, in 
the event of an Act of Parliament 
being obtained & the capital being 
subseribed, a lino of railway should bo 
constructed by the F. Co., & thercafter 
worked by the N. B. Co. on certain 
terms. It was further provided that 
the N. B. Co. should be bound to con- 
tribute to the IF. Co. a sum sufficient to 
make up a dividend of 4 per cent. on 
the ** paid-up share capital ’’ of the 
IX. Co., & that all questions which 
night arise between the partics in 
relation to the agreement, or the im- 
port or meaning thereof, or the carry- 
{ng out of the same, should be referred 
to arbn. tu terms of Railway Com- 

anies Arbitration Act, 1859. The 

ne of railway was thereafter con- 
structed & worked in terms of the 
agreement. In an action at tho 
instance of the N. B. Co. against the 
F. Co., concluding for declarator (inter 
alia) that the pursuers were freed & 
relieved of all Mability to make up the 
dividend of the F. Co. to 4 per cent., 
& that the articles of the agreement 
thereanent wére null & of no effect, 
the pursuors averred that the ex fucie 
capital of defenders’ co. was not the 
“ paid-up share capital ’’ on which the 
dividend had been guaranteed in 
respect that defenders had raised that 
capital in a manner which was illegal 
& ultra vires of their statutory 
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ment, & consequently that the clause 
of arbn. did not apply, & that the 
question raised in the action fcll to be 
decided by the Ct. of Session :—Held : 
the arbn. clause was a general clause, 
by which the parties had contracted 
themselves out of the jurisdiction of 
the ct. as to anything which fell within 
tho clause; the questions raised were 
questions of the construction of the 
agreement, &, accordingly, must be 
determined by the arbiter, even 
although their determinations de- 
pended upon the question of ultra vires 
& although it involved a point of law.— 
NORTH BRITISH Ry. Co. v. NEWBURGH 
& NORTH Fire Ry. Co., [1911] 8. C. 
710.—SCOT. 

sm. Liability for d& amount of ali- 
mony.}—Iield : proper subjects for 
arbn.—HARRISON v. HARRISON (1918), 
. O. L. R. 195; 1830 W. N. 245.— 


AN. 

sp. Right to receiver & injunction. }— 
Held: not a matter refer,— 
SURENDRA Kumar Roy CHOWPHURY 
©. SusHIL Komar Roy CHOWDHURY 
(1927), I. L. R. 55 Cale. 249.—IND. 


PART I. SECT. 5. 

at. Teeference by Crown—By whom 
signed.}—DOMINION BUILDING CORPN., 
LTp. wv. R., agit, 2D. L. R. 610; 
{1927} Exch. OC. R. 79.—CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

137 ii. ———.]—Where a submission 
to arbn. is made subject to Arbn. Act. 
R.S.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
appiied.—MasTers & MCDOUGALL v. 
STEPHEN, STEPHEN wv. MasTers & 
McDousaLl, [1926] 4D. L. R. 684; 
(1925) 8 W. W. R. 493.—CAN. 


141. 


146. 


147. 


147a. 


PART I. SECT. 6, SUB-SECT. 3. 


145 v. 
insurance provided that if a claim be 
rejecte! & an action be not commenced 
within three monthr after such rejec- 


tion, 


Bhould be forfeited, & 


acttled “in the usual — *s (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within the limited 
time, bis remedy in that respect had lapsed.— 
SCRIMAGLIO v. THORNETT & Feur (1924), 131 
L. T. 174; 40 T. L. R. 3820; 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, C. A. 


Add. Annotation :—Refd. Phoenix Insce. of 
ao v. De Monchy (1929), 141 L. TT. 
Add. Annotations :—Consd. Woodall] v. Pearl 
Assce., [1919] 1 K. B. 698. Distd. Macaura 
v. Northern Assce., [1925] A. C. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. C. 167; 
Hirji Mulji v. Cheong Yue 8.S. Co., [1926] 
A. ©. 497, 

Add. Annotation :—Consd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 


.}—In a proposal for insurance 
against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ‘‘ which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, & uny suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 








.}—-A policy of fire eld : 








under the _ policy 
further any 


all benefits FUREY vv. 


ast & to refer to arbn. :— si. 
the coutract having been re- 

pudiated the dispute was not one as to 
the extent & meaning of the policy, 
& not being otherwise within the arbn. 
Clause could not be referred to arbn.— 
EaGLe, STAR & 
DOMINIONS INSCE. 


Vol. I1.-—Arbitration. Cases 185a--147a. 


ipso facto render this policy null & void’; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by (inter alia) the assured 
engaging in some other occupation, then 
‘‘unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid ... the 

olicy is void & no claim can be made.’’ 

y condition 11, ‘‘If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming through the assured may 
refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.”’ During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 


Performance of contract 
prevented by Government.}—A _ firm 
agreed to sell & to ship from Calcutta 
to Bucnosa Ayres bales of jute goods. 
Tho contracts contained provisions 
exeinpting the sellers from Hability 
for lete & short shipment attributable 
(inter alia) to Govt. commandecring 





BRITISH 
(1922), 56 


question of amount of Ioas should be 
referred to arbu., such arbn. to be a 
condition precedent to any action. 
To a claim sent fn, the co. answered 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the policy they did not 
admit ther ability :—Held: the 
right of action was that it might be 
decided whether such rejection was 
right or wrong, & it was only in the 
event of that question being decided 
against the co. that it would becomo 
necessary to ascertain the umount of 
the loss by arbn.—EaGLe STaR & 
BRITISH DOMINIONS INSURANCE CO. 
vw. DINANATH (1922), I. L. R. 47 Bom. 
609.—IND. 

145 vi. .-J—Insurers alleged 
that material misrepresentations were 
made by the insured iu his proposal, & 
that consequently the policy was void 
under clause 7 of the policy, & that 
therefore a dispute had arisen which, 
under clause 12 of the policy, should 
be referred to arbn.:—AHeld: the 
question of misrepresentation was 
within the arbn. clause in the policy.-— 
RICHARDSON wv. ARMY, Navy, & 
GENERAL ASSURANCE ASSOCN., LTD., 
[1924] 2 1. R. 96.—IR. 

145 vil. -J-—F. insured a 
motor char-o-bano with deft. co. The 
policy contained the usual clause as to 
Wilful misstatements, & a clause that 
any dispute ... “as to the extont & 
meaning * of the pulicy should be 
referred to arbn. © co. ropudiated 
a olaim by F. on the ground that non- 
disclosure by him of material facts had 
rendered it null & void, but in an 
action by F. the co. moved to stay the 











I. L. T. 23.—IR. 

e. Ltevsd., {1909] W. N. 161.—SCOT. 

ei. -}-—-The parties § in 
framing a contract may insert a clause 
binding them to refer all future 
disputes, either in the carrying out 
of the contract or in respect of a breach 
of it, to arbn., & one party to such a 
contract cannot, by averring that the 
other party has repudiated the con- 
tract, get rid of the arbu. clause.— 
SANDRRSON & SON wv. ARMOUR & Co., 
LTp, (1922), 91 L. J. P. C. 1673; 127 
L. T. 597; [1922] 8. C. (WH. L.) 117; 
59 Se. L. KR. 268.-—-SCOT, 

@ ii. ——~ J—Where there is a 
repudiation which goes to the 6ub- 
stance of the whole contract, the 
person setting up that repudiation can- 
not inaist on a subordinate term of the 
contract stil] being enforced.— GRAHAM 
v. PROVWENT LIFE ASSURANCE CO.,, 
{19221 N. Z. L. R. 718.—N.Z. 

e ili. .}+—Where a contract 
contains an arbn. clause, & one of tho 
perl seeks to avoid the contract, 

he dispute is referable to arbn. if the 
avoidance of the contract arises out of 
the terms of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors it, the 
arbn. clause cannot be resorted to as 
it, together with the other terms of 
the contract, is set aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate It, & atill 
say the arbn. clause sbould no apply. 
If he relies on a contract he must rely 
on it for all purposes.—INp1a ELECTRIO 
Co. v. GENERAL ELECTRIO TRADING 


61 














of ships, war, ‘“‘or any other unfore- 
secn circumstances ’’ & included pro- 
visions for the shipment of delayed 
cargoes ae soon as possible, subject to a 
right of refusal on the part of the pur- 
chasers. Euch contract contained an 
arbn. clanse in these terma: ‘“‘ Any 
dispute that may arise under this con- 
tract to be settled by arbn.’’ Before 
all the bales had been shipped, the 
further export of jute from India to the 
Argentine was prohibited. A  con- 
troversy havi arisen between the 
parties as to whether, in the circum- 
stances, the contracts had _ been 
rendered void & unenforceable quoad 
the shipment of the remainder of the 
baler :—Held : on a construction of the 
contracts, the controversy was a 
dispute arising under the contracts, & 
accordingly, fell to be determined by 
arbn.—Scotr & Sons v. DEL SEL, 
(1923) Ss. C. (Hi. L.) 37.—SCOT. 


ail. ——— Contract cancelled.}—If a 
contract is cancelled, an arbn. clause 
falla with such cancellation.—Cox 
TOWING LINE v. BUNFIELD & Co. 
(1922), 68 D. L. R. 133.—CAN. 


s iil. Existence of dispufe.}— 
The right of one party to a contract to 
insist upon a term in it providing for 
reference to arbn. dependa in the first 
Place on the existence of a dispute.— 
STANDARD INSURANCE CoO. 0. SCANDRETT 
(1923), 23 S&S. R. N.S 254; 40 
N.S. W. W. N. 22.—AUS. 

siv. —— ———.}—The existence of a 
dispute in an essentia! condition for the 
jurisdiction of arbitrators.—UOTTam 
CHAND SALIGRAM v. JEWA MAaMOOJI 
(1919), I. L. R. 46 Calc. 534.—IND. 





147a-—165b. 


required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy :—Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action.—WooDALL wv 
PEARL ASSURANCE Co., [1919] 1 K. B. 593; 
88 L. J. K. B. 706; ‘120 L. T. 556; 83 J. P. 
ae ‘ 63 Sol. Jo. 352; 24 Com. Cas. 237, 


Annotation :—As to (2) Refd. Macaura v. Northern Assce., 
{1925} A. ©. 619. 


153. 


155. 


156. 


164. 


Compare original volume, p. 356, No. 293. 


Add. Annotation :—Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 


Add. Annotations :—As to (1) Refd. Jones v. 
Oceanic Steam Navigation Co., [1924] 2 K. B. 
730; N. V. Kwik Hoo Tong Handel Maat- 
schappij v. Finlay, [1927] A.C. 604. As to 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J. P. C. 167. 

Add. Annotation :—-Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


Add. Annotation :—Consd. Pinnock v. Lewis 
& Peat, (1923) 1 K. B. 690. 


164a. ———.]—By two contracts made in 1919, 


appit. bought from resps. a large quantity 
of *“‘ American Fresh Eggs.’”’ The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
“such reference shall be claimed in writing 
within three days after the goods have been 
landed.”” It was also provided that the 
award in writing of any two arbitrators should 


be conclusive & binding on all parties, subject | 


to the right of appeal. The goods arrived in 
KIingland, & were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed appit. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt.’s 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded “that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.’’ The buyer 
took no steps to set aside the awards, but 
hearly two years later brought an action 
claiming damages for breach of contract :— 
Held: the awards were a bar to the action.— 
AY8COUGH v. SHEED THOMSON & Co, (1924), 93 


ENGLISH AND EMprre Digest SUPPLEMENT. 


L. J. K. B. 9243 181 1. T. 610; 40 T. L. R. 
707 ; 80 Com. Cas. 28, H. L. 3 affg. (1928), 92 
L. J. K. B. 878, 0. A. 


Annotation -—Distd. Pinnock v. Lewis & Peat, [1928] 1 
165a. Arbitrator to be appointed within limited 


Annotations :—-A8 to 
Schmidt, [1922] 2 ‘ 
Compagnie Furness (France), [1922] 2 K. 
v. Lewis & Peat, [1923] 1 K. B. 690. Refd. p 

apne, oon _ Hatton, & Cookson, Ltd. (Liverpool) (1929), 


143 
165b. 


time.]—A ship was c red for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty aap baie for the reference 
of all disputes to the fina] arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued: ‘* Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.” After the 
arrival of the ship at H. the charterers 
brought an action against the sag as in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, & by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law :—Held: (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct.; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause.— 
ATLANTIC SHIPPING & TRADING Co. ». 
Dreryrvus (L.) & Co., [1922] 2 A. C. 250; 9 
L. J. K. B. 613; 127 L. T. 411; 38 T. L. RB. 
534; 66 Sol. Jo. 437; 15 Asp. M. L. ©. 666; 
27 Com. Cas. 811, H. L.3; varying 8. O. sub 
nom. DreyFus & Co. v. ATLANTIC SHIPPING 
& Trapine Co. (1921), 37 T. L. R. 417, 0. A. 
wD Distd. & Expld. Czarnikow v. Roth, 
- B. 478. s to (2) Distd. Ford v. 


=.) A andi aed contained a clause 
providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
@ time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
waived & ahsolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time ited. An 





153 iv. Lease tn dispute.}—A 
lease contained a clause referring to 
arbn. certain specific matters & “ any 
other questions in reference to this 
leuse which way arise between the 
esac In arbn. proceedings the 

ue between the parties was not the 
validity of a notice to quit but the 
question whether tho tenant was 
possessing under the lease or under a 
new bargain :—Held: as the lease 
itself was in dispute, the arbn. clause 


in the lease did not apply.— HOTA v. 
COWAN, [1926] S. C, 58.—S8COT. 

sb. Clause tn broker's nute— Rules 
applirable to menbers only.}—Flour war 
sold bv defts. to pitf. under contracts 
in broker’s notes which contained a 
condition that the rnJea & seqetons 
of the S. Assocn. should apply. The 
rules of the aasocn. provided that every 
dispute or difference out of any 
contract or dealing should be referred 
to arbn. Pltf., who was not a member 
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of the assocn., having sued defte. for 
damages for breach of contract :— 
Held: as the rules referring to arbn. 
were applicable only to 
pena ee meroere a us cates an 
application for a stay of proceedings 
out be dixmissed.—LEVIN v. BERG, 
mro., (1921) App. D. 78.—8. AF. 


PART I. SECT. 6, SUB-BECT. 4. 
b, Reved., [1909] W. N. 161.—SCOT. 


award was made in their favour, the ship- 
owners not wid rein :—-Held: although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award.—Forp (H.) & Co. v. 
CoMPAGNIE Furness (FRaNcH), [1922] 2 
K. B. 707; 92 L. J. K. B. 88; 128 L. T. 
286; 16 Asp. M. L. ©. 102, D. C. 
.}—Pitfs. bought from defts. a quantity 
of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ‘the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
tps on reasonable examination’’; that an 
isputes arising out of the contract should 
be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pitfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 





165c¢. 


of the parties that the copra cake would be . 


used for cattle food & nothing else :—-Held: 
the presence of the arbn. clause was not in 
iteelf a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim.—PINNOCK 
BROTHERS v. Lewis & PEAT, Lrp., [1923] 1 
K. B. 690; 92 L. J. K. B. 695; 129 L. T. 
320; 39 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 

Annotations >—Distd. Ayscough v. Sheod Thomeon (1924), 93 
L. J. K. B. 924. Refd. Dobell (C. G.) & Co. v. Barber & 
Garratt (1930), 47 T. L. B. 66, 

165d. .}—Pltfs. chartered their ship to defts. 

to carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
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& that claimant’s arbitrator must be “ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.’’ Before completion of 
discharge defts. made various payments to 
pitfs. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 unti] their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery :—Held: 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause.—BEDE 
STEAM SHIPPING Co., LTrp. v. BUNGE yY BORN 
LimITaDA S.A. (1927), 43 T. L. R. 874. 


167. Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. D. C., [1928] 1 Ch. 447. 


168. Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Hlec. Ry., 
[1926] Ch. 371. 


172. Add. Annotation :—Consd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


234. Add. Citation :—2 Hudson’s B. C. 4th ed. 100. 
Add. Annotations :—-Consd. Re Nott & Cardiff 
Corpn., {1918]2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. C. 497. 


237a. ‘‘ If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.’*])—-Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
atruction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
—Held: such dispute came within the clause, 
& was not a dispute dehors the contract.— 
DE La Garvoge v. WorsNop & Co., [1928] Ch. 
17; 96 L. J. Oh. 446; 1387 L. T. 4753 71 
Sol. Jo. 604. 


PART I. SECT. 6, SUB-SECT. T.—A. 


166 iv. ———-.}--An arbitrator can- 
not, by an erroneous construction of the 
contract, give himself jurisdiction over 
matters not covered by it; he cannot 
go beyond the matters as to which the 
parties d to give him jurisdiction 
nor can he deprive the ct. of the bt 
& duty of determining the limits of the 
jurisdiction.—Law eo. Ciry oF TORONTO 
I old aN 0. L. R. 251; 18 O. W.N. 


eo oe 


PART I. SECT. 6, SUB-SECT. 7.—C. 

aa. Whether diaputes within arbditra- 
tion clause.}-—-On an application for a 
stay of proceedings in an action on an 
insurance policy covering loss of profits 
suffered by reason of a fire which 


destroyed pltfs.’ merchandise, on the 
ground that the instrument upen which 
the action was brought contained a 
stipulation that “if any difference 
arises as to the value of the property 
insured, the property saved, or the 
amount of the loss, such value & 
amount, & the proportion thereof, if 
any, to be paid by the rs P 
whether the right to recover on the 
policy ia disputed or not, & indcpen- 
dently of all other questions, be sub- 
mitted to arbn.,” ete., an order was 
made staying proceedings in the action 
until completion of an arba. pursuant 
to said stipulation -—Held: it was the 
intention of the parties to refer to 
arbn, not only the disputes between 
them, but also the question whether 
these disputes fell within the arbn. 
clause, & in the circumstances of this 
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cause, where no serious question of law 
arose, the issues ought to be decided 
by arbn.—Famous Croax & Suir Co. 
vv. PHoarnrx Asscm. Co. (1931), 44 
B. O. BR. 120.—-CAN. 
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a(p.343)1." Any difference”’—Partner- 
ship dispute—Claim for damages.}—A 
clause in a deed of partnership provided 
thatany difference between the partners 
in regard to any matter relat to the 
partnership affairs should be submitted 
to arbn. Pitf. sued deft. for damages 
suffered through the fraudulent acts 
of deft. in breach of his duty as a part- 
ner :—Held: such a claim fell within 
the terms of the arbn. clause.— 
WALTERS v. ALLISON (1922), 43 N. L. R. 
238.—S. AF. 


Cases 238a—301. 
288a. ‘* All loss.’"]—In an action in Manitoba 


254a. 


ri. ~.}-—-GROTHE 
CorRPN., {1924] 4 D. L. R. 401.—CAN, 
sc. Waiver of right to immediale 
appraisal— Repossession by 


TRACTOR CoO. ADA 
TRO rE [1925] 1 D. L. R. 718; 


to refer a dispute to arbn. does not 
oust the ju 
BHOWANIDAS KRAMGOBIND v. PANNA- 
HAND LUCHMIPAT (1924) I. L. RB. 
2 Caic. 453.—IND. 

ELL Whenua tues OL aw acca, I 
ou ° nm tne €s Of an assocn. olicy, reguirin: 
registered under Primary Producers’ f f 


against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover. among other sums, 
“all loss to plitf. by reason of defective 
workmanship & materials,’”’ & that there 
should be set off against the sums recovered 
by pitf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be ; & that the Manitoba 
Arbn. Act should not apply. Defts moved 
to set aside or vary an award made :—Held : 
(1) under the words “ all loss’ there was 
jurisdiction to award to pltf. not only 
suins actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects; (2) the 
award being within the jurisdictioh conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law.— 
A.-G. FOR MANITOBA v. KeEtiy, [1922] 1 
A. C. 268; 91 L. J. P. C. 101; 126 L. T. 
711; 38 T. L. R. 281, P. C. 


Annotations:—<As to (2) Consd. Kelantan Government r. 
Duff Development Co., [1923] A. C. 395. Refd. Hirji Mulji 
Cheong Yue 8.S. Co., [1926] A. C. 497. 


240. Add. Annotation :—Refd. Re Boks & Peters, 


Rushton, [1919] 1 K. B. 491. 


254. Add. Annotations :—Consd. Board of Trade v. 


Cayzer, Irvine, [1927] A. OC. 610. Apprvd. 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. C. 58. 


-.|—Unless the submission otherwise 
provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act.--CayzEr, [RvINE & Co. v. BOARD 
oF TRADE (1925), 95 L. J. K. B. 134; 186 
L.T. 7; 42 T. L. R. 163; 70 Sol. Jo. 347; 
revsd. on other grounds, sub 70m. BOARD OF 
TRADE v. CaYZER, IRVINE & Co., [1927] A. C. 
610, H. L. 

Refd. Hyman, v. Hyman, Hughes v. Hughes 


Annotation :— 
(1928), 139 L. T. 416. 
254b. 


-.]—Although above Act docs not in 
terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing Jaw of contract, & 


PART I. SECT. 7. 
v» MONTREAL 


j vendor of 
m implement—Farm Implement Act, 
3S. 1920 (c. 128), 8. 24.-—He GRAY 

OF CAN & VAN 
1925) 


W. 1. 613; 19 Sask. L. R. 20 SpeUULOr 


LAGAN 


ASSOCN., LTp. (192 
23 Q. J. P, 17.—AU 


PART I. SECT. 9, SUB-SECT. 1. 


290 v. —— Reference of di 
ticy.}—Conditions in an 
insurance policy requiring the reference 
disputed claim to arbn. & the 
making of an award a condition 
precedent to any right of action on the 


PART I. SECT. 8. 
-}—-An agreement 





diction of the ct.— craim under 


of any 


rought within t 
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255. 


263. 


265a. 


269. 
273. 
278. 
288. 


290. 


293. 
299. 
300. 


301. 


Co-operative Assocns. Acts, 1923 to 
1926, provide for the settlement of 
disputes between the association & any 
of its members by arbitration, a magis- 
trate’s ct. has no jurisdiction to enter- 
tain an action by a member 
the association for moneys claimed to be 
due for milk supplied, & the associa- 
tion cannot waive ite right to this 
remedy.— KUHL v. THE Mac- 
ALLEY CO-OPERATIVE DAIRY arg 
3) 8 R. (Q.) 49; 


the action to be 
© months after 
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every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded.—RaMpuTT RAMKIASRN Das v. 
Sassoon (E. D.) & Oo. (1929), 98 L. J. P. C. 
58; 140 L. T. 642; 45 T. L. R. 205, P. O. 


Add. Annotation :-—Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 


Add. Annotations :—Consd. Czarnikow v. 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [1923] A. ©. 684. Explid. Caven 
v. Canadian Pacific Ry. (1925), 1383 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
693; Atlantic Shippi & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250; Board of Trade 
v. Cayzer, Irvine, [1927] A. C. 610; Gowar 
v. Hales (1927), 96 J.. J. K. B. 1088; Wales 
v. Iron Trades Employers’ Assocn. (1928), 
21 B. W. C. ©. 816; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 


Action on charterparty.|—-ATLAN- 
TIC SHIPPING & TRADING Co. v. DREYFuS (L.) 
& Co., No. 165a, ante. 


Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. ©. 610. 


Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 'T. L. R. 292. 


Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 Kk. B. 478. 


Add. Annotation :—Refd. Sanderson 
Armour (1922), 91 L. J. P. C. 167. 


Add. Annoilations :-—Apld. Woodall v. Pearl 
Assce., [1919] 1 K. B. 593. Consd. Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Hallen v. Spaeth, [1923] A. C. 684, Expld. 
Caven v. Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 
irvine, (1927) A.C. 610. Refd. Hill v. South 
Staffordshire Ry. (1865), 12 L. T. 63; Atlantic 
Shipping & Trading Co. v. Dreyfus, [1922] 2 
A. C. 250; Gowar v. Hales (1927), 96 L. J. 
K. B. 1088 ; Wales vw. Iron Trades Employers’ 
Assocn. (1928), 21 B. W. C. C. 316; Hyman 
v. Wyman, Hughes v. Hughes, (1929] P. 1. 


Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, {1927} A. C. 610. 

Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—-Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—-Consd. Board of Trade wv. 
Cayzer, Irvine, [1927] A. C. 610. 


Vo 


such award, are valid.—WERR »v, 
QUEFENBLAND INSURANCE Co., LITD., 
{1920] N. 7. L. R. 118.—N.Z. 

290 vi. —— .J—On an applica- 
tion by way of motion by pltf. co. to 
restrain deft. from proceediug with his 
action, which by agreement was dealt 
witb as if made by originating summons 
for the construction of the policy, 
removed into the Ct. of Appeal for 
iment :— Held: pitf. co. was 
entitled to a declaration that it was a 
condition precedent to the Hability 
of the co. to pay, & of deft. to recover 
any sum under the policy that the 
amount payable by the co. {un respect 
to the accident should be determined 
by arbn.—UNItTep INSURANCE Cu. 9, 
ARTHUR, (1929) N. Z. L. R. 33.—N.Z. 
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295 v. ~——.]—-BRYLINBEI v. INKOL 
(1924), 65 O. L. R. 869.—CAN. 





ainst 


ted 


302. Add. Annotations :—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925])2 K. B.78. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W.C. C. 316. 

802a. Reference of disputes under charterparty— 
No action maintainable till after eel dae Pa 
WILLIAMS & MorDrY v. MULLER (W. H.) 
& Co. (LONDON), Lip. (1924), 18 Lloyd, L. R. 


50. 

308. Add. Annotation :—Refd. Charles v. Cardiff 

_ Collieries (1928), 44 T. L. R. 448, 

305. Add. Annotation :—As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.]— Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase “by valuation buildings 
erected by the lessee,’’ with a reference to 
arbn. if the loc were unable to agree the 
valuation. esp. covenanted not to transfer 
the demised premises without the written 
consent of applit.; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applit. having 
resumed possession, resp. sued him to 
recover the value of buildinzs erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. :—Held: the action failed, since upon 
the true construction of applt.’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation.—HAan.Len v. Spargtu, [1923] 
A. C. 684; 92 L. J. P. C. 181; 129 L. T. 
803, P. C. 

306. Add. Annotations :—Consd. Ramdutt Ram- 
kissen Das v. Sassoon (1929), 98 L.-J. P. C. 
58. Refd. Cayzer, Irvine v. Board of Trade 
(1926), 95 L. J. K. B. 1054. 

310a. Jurisdiction of arbitrator—Dismissal of action 
on ground that award is condition precedent.] 
—When an action on a contract has been 
dismissed upon a contention by deft. that an 
award is a condition precedent to the right 


Vol. IL.—Arbitration. Cases 302—348. 


to sue, & the claim is then submitted to arbn., 
deft. is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due.— 
South British INSURANCE Co. v. GAUCI 
BroTHEers & Co., [1928] A. ©. 852; 97 
L. J. P. C. 101; 139 L. T. 362, P. O. 


816a. Petition of right.]}—-(1) Where a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
‘differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 
King’s fiat is not a step in the proceedings 
within that sect. 

Held: (8) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed.—ANGLO-NEWFOUNDLAND Dps- 
VELOPMENT ©9. v. R., [1920] 2 K. B. 214; 
89 L. J. K. B. 570; 122 L. T. 7313; 84 J. P. 
121; 14 Asp. M. L. C. 584, C. A. 

Annotation :—As to (1) Refd. Ruffy-Arnell, etc. Co. v. R., 

[1922] 1 K. B. 599. 

324. To the existing paragraph, after the last 
words ‘‘ being known ’”’ add as follows :— 
; (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 
fered with. 


Assignees of contract.|—ASPELL vt. 
Seymour, [1929] W. N. 152, C. A. 


338. Add. Annotation:—Consd. Metropolitan 
Tunnel & Public Works v. L. Blec. Ry., 
[1926] Ch. 371. 


339. Add. Annotation :—Folld. Metropolitan 
Tunnel & Public Works v. L. Blec. Ry., 
[1926] Ch. 371. 


343. Add. Annolation :—Refd. Hirji Mulji  v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


336a. 


308 v. For ‘'4 1.0. lL. RR. 17” read 
“Th4C. Ll. 17.” 

sd. Reference of disputes at port of 
luading—No action ‘elsewhere’ till 
after arbitration.}~—Held: the clause 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the port of loading was 
situated.—Cox Towimna LINE v. BUN- 
one & Co. (1922), 68 D. L. R. 133.— 


se. Provision for fixing price of govds.} 
—PJtf. agreed to sell, & deft. agreed to 
purchase, all fish caught by pltf. The 
price was to be ‘‘ hcreaftor agreed upon, 
failing which the price shall be arrived 
at by the decision of three arbitrators.*’ 
Provision was made for appointment 
of the arbitrators who were to “ deter- 
mine the price for the winter fish & the 
price so determined shali be paid *’ by 
deft. to pitf. :—Held : the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
as to sue to recover the price.— 

IDAL 0. ROBINSON (WILLIAM) Co. 
LTp.; STEVENS v. ROBINSON (WILLIAM 
Co., Lp. : SIGURDSON v. ROBINSON 
(WILLIAM) Co., LTpD., [1925] 1 D. L. R. 
1001.-—O0AN, 


PART I. SECT. 10, SUB-SECT. 3.--C, 


ci, ——.}—A clause in a policy of 
tire insurance where the parties 
agreed that, if any erence should 
arise as to the amount of loss, it should 


be submitted to arbn., but which did 
not provide that the determination of 
the insurer’s Hability should be post- 
poned until the loss had been arcer- 
tained :-—ITleld : not to be a reason for 
staving an action bv the insured on the 
ey ee vw. SPRINGFIELD 
"IRE & MARINE INSURANCE CoO., [1925] 
1D. L. RR 857; =«(1925) 1 W. W. BR. 
272; 35 Man. L. R. 139.—CAN. 


sf. .4rbitration Act, R. S.'M., 1913 
(ce. 9)—Agreement to refer to foregn 
court, }—Soct. 6 of the above Act enables 
deft. to take advantage of an agrce- 
ment to refer disputes to arbn. by an 
application to stay proccedings in the 
action. <A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ct. is a submission within a. 6.— 
BRAND v. NATIONAL LIFE ASSURANCE 
Co. oF CANADA, [1918) 3 W. W. R 
$58.—CAN. 

sg. Arbitration abortive.|}—Where an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should be taken at the com- 
mencemcnt of the action.—BerRcGE v. 
anew (Alta.), [1927] 3 W. W. R. 811.— 


a bik neo 5 Ope mate wr grads ee 
— e arising out of marketing 
noreement +E eAy v. ALBERTA Co- 
OPERATIVE WHEAT PRODUCERS, LTD. 
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& ALBERTA Poot ELEvatTors, LYv., 
[1929] 3 D. L. R. 858; 8. C. R. 616; 
affg. with variation, [1929] 1 D. L. R. 
949; 1 W. . R. 4133 revg., [1929] 
1 D. L. R, §15 2 1 W. Ww. R. 96.—CAN. 


PART I. SECT. 10, SUB-SECT. 5. 


839 iii. ._-—When the ct. has 
been apprised that a suit has been 
instituted in contravention of an arbu. 
agreement, the ct. has a discretion to 
stay the suit. The burden lies on pltf, 
to show that some sufficient reason 
existe why the matter should not be 
referred to arbn.—DINABANDHU JANA 
v. DURGAPRASAD JANA (1919), I. L. R. 
16 Calo, 1041.—IND. 


m (p. 366) 1. Arbitrator unable 
to enforce discovery—& a nee of 
witnesses. }—A mero possibility that the 
arbitrators may not be able to enforce 
discovery & the attendance of witnesses 
is no ground for refusing the order of 
atay.— RANEE GUNGER CoaL ASSOCN., 
Lrp. v. TaTa [RON & STEEL Co., LTD. 
(1928), I. L. R. 53 Bom. 271.—IND. 


849 i. Power to appoint recetver.)}— 
Where on account of an arbn. clause 
the ct. stays proceedings pending before 
itself, it retains jurisdiction to deal with 
a prayer for an injunction or for a 
recelver.—SURENDRA KUMAR Roy 
CHOWDHURY v. SUSHIL Kumar Roy 
pale (1927), I. L. R. 55 Cale. 








Cases 850a—383. 


350a. ~.|—LAw Vv. GARRETT, No. 324, 


355. Add. Annotations :—Refd. Metropolitan Tunnel 
& Public Worksv. L. Elec. Ry., [1926] Ch. 871. 
Mentd. R. v. Leman Street Police Station 
Inspector, Ex p. Venicoff, [1920} 3 K. B. 72. 


362. Add. Annotation :—Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

367. Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Hlec. Ry., 
{1926] Ch. 371. 


872. Add. Annotation :—As to (1) Apld. Metro- 
Mees Tunnel & Public Works v. L. Hlec. 
ty., [1926] Ch. 871. 


372a. ———.]—-Pltfs. agreed with defts. to execute 
railway works at prices contained in schedules 
amounting to £359,383 Os. 10d., & with the 
addition thereto of 10 per cent. for ‘‘ general 
contingencies,’’ amounting in the aggregate 
to £395,321 6s. 1ld., & there was incorporated 
in the contract a letter from defts. accepting 
pitfs.’ tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.’ engineer at 
the rate of 90 per cent. of the value of the 
work actually executed, the remaining 10 
per cent. to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mnination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
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to pitfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ‘“ general con cies,’ defts. 
moved for a stay of proceedings under the 
summons :—Held: there was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
Ineani of the expression ‘‘ general con- 
tingencies ’’ & a number of other expressions 
used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed.— METROPOLITAN TUNNEL & PUBLIC 
WoRrKS v. LONDON ELEcTRIO Ry. Co., [1926] 
Ch. 871; 95 L. J. Ch. 246; 135 L. T. 35, 


379a. Matters in dispute including important con- 


stitutional question.] — ANGILO-NEWFOUND- 
LAND DEVELOPMENT Co. v. R., No. 316a, 
ante. 


380. Add. Annotation :—Consd. Smith v. Martin, 


[1925] 1 K. B. 745. 


388. Add. Annotation :—As to (1) Refd. Metro- 


politan Tunnel & Public Works v. L. Elec, 
Ry., {1926] Ch. 371. 


874 iv. ———.}+—ANGLO-PERSIAN OIL 





361i. Surveyor of ane party.J—A 
coutract provided that every dispute 
which might arise between the parties 
touching the construction of the con- 
tract, or as to the rights or Habilities 
of either party thereunder, should be 
referred to defts’ surveyor, whose 
decision should he final:—Held: if 
uestions would come before hitn for 
ecision in which he would be a neces- 
sary witness defts." surveyor would be 
disqualified from acting as arbitrator, 
but as, in the circumatances, he would 
not. be a necessary witness, he was not 
disqualified, although be had already 
oxpre an opinion in favour of defts. 
—Hoaa v. BELFAST CORPN., [1919] 2 
I. R. 305.—IR. 


368 ii. -}-When a4 ersonal 
interest which may conflict with duty 
exists. an arbitrator is disqualified ; 
& the inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting parties.— 
Law wv. Crry oF TORONTO (1920), 47 
0. L. R. 261 , 18 0. Ww. N. 58.—CAN. 
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369 i. Only question one of law.}— 
Held: the question should be detor- 
mined in the course of the action itself, 
—GRAHAM v. PRovipENT Lire AS- 
ot as Co., (1922) N. Z, L. R. 718.— 


4 e 


873 1. Questions of law inter alia, }— 
An agreement for the supply of electric 
energy by pitt. co. to deft. co. provided 
that the adjustment of all disputes 
should be submitted to three 
arbitrators. Disputes having arisen, 
there was an arbitration & an award. 





this action was brought to recover a 
sum of money alleged to be due under 
the agreement; & deft. co. moved 
under Arbn. Act, 1927 (c. 97), 8. 7, to 
stay procecdings :—Held:> as the 
questions which had to be determined 
were mixed questions of law & fact 
the ct.’s discretion should be exercise: 

by refusing the motion & allowing the 
action to proceed.—-M. J. O’BRIEN, 
Lrp. v. SEAMAN KENI Co., [1928] 3 
D.L. R. 43; 62 0. L. R. 160.—CAN. 


373 il. .}~—Arbitratora are com- 
petent to determine points of law as 
well as questions of the construction 
of an agreement. It is erroneous to 
apply Knglsh decisions subsequent to 
the English Arbu. Act of 1889, without 

ualification, to cases of stay under the 
ndijian Arbn. Act, 1809. The principles 
of decisions in England which, since 
the English Arbn. Act of 1889, 
make the cts. there reluctant to stay 
the suit where the main point In dispute 
is a queation of law, because such a 
question must ultimately return by 
way of a case stated to the ct. for 
decision, should not be applied for 
refusing a stay under Indian Arbn. 
Act, 1899, 8. 19.—- RANEE GUNGE CoaL 
ASSOON., LTD. v. TaTa IRON & STERL 
Co., Lrp. (1928), I. L. R. 53 Bom, 
271,.—IND. 


MELMAN SHIPPING Co. (N. 8.), [1929] 2 
D. L. R. 360.—CAN. 


$74 ili. —-—~.}—An important qnes- 
tion of law be involved, the ct. in 
the exercise of discretion, refused 
ey acne per ar eas yeep - 

y, Navy KNERAL ASSURAN: 
ABSOON,, LTD., [1924] 2 I. R. 96.—IR. 
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Co., LTp,. (MADRAS) v. PANCHAPAKESA 
Te (1923), 1. L. R. 47 Mad. 164.—. 

sk. Fundamental questtons of luw.) 
—On motion by defts. to atay the pro- 
ceecttings, & to refer the matter fn 
dispute to defta.’ surveyor :—Held: 
fundamental questions of law were 
involved which should be tried in an 
action. Motion refused._-Hoae _ v. 
ale CoRPN., [1919] 2 I. R. 305.— 


PART I. SECT. 10, SUB-SECT. 6.— E. 


876 vi. .}—-In an action forapecific 
performance of a contract, deft. applied 
for stay of proceedings under an arbn. 
clause :-—~-Fleld: the dispute going to 
the making of the contract was not 
withiuthe arbn. clause, & atay refused. 
—McIntTosH wv. LAY¥IELD, [1919) 1 
W. Ww. R. 590.—-CAN. 


376 vii. -}~On a motion by 
defts, to atay proceedings & to refer 
the matters in diapute to arbn. :— 
Held: the matters in dispute were 
outside the arbn. clause, & motion 
refused.— Hoag v. BrurastT CORPN.,, 
{1919} 27. R. 305.—IR. 

383 ia. .J— The cts. should be 
reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
betweon them to a domestic forum 
rather than the ordinary cts., when the 
agreement {s couched in wide terms,— 
Stokrs-SterpHEns O11 Co. v. Mo- 











383 ib, ———-.]--JOHNSON v. HERRON 
re as Co., [1981] 2 D. L. R. 900.— 


PART I. SECT. 10, SUB-SECT. 7, 
sl. Affer appearance.J—An applica 


891. Add. Annotation :—Refd. Metropolitan Tun- 


nel & Public Works v. L. Elec. Ry., [1926] 
Ch. 871. 


400. Add. Annotation :—Refd. Metropolitan Tur- 


& Public Works v. L. Elec. Ry., {1926] Ch. 


402a. Summons for discovery.|—A party to a 


written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pitfs. in the action took out a summons for 
discovery. Deft. asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action :—Held: he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay.— 
PARKER, GAINES & Co. v. TURPIN, [1918] 1 
K. B. 358; 87 L. J. K. B. 357; 118 L. T. 
346; 62 Sol. Jo. 331, D.C. 


408a. Granting of flat—Petition of right.}]— 


ANGLO-NEWFOUNDLAND DEVELOPMENT Co. 
v. R., No. 316a, ante. 


424. Add. Annotation :—Refd. Maclean v. Workers’ 


Union, [1929] 1 Oh. 602. 


472. Add. Annotation :—Consd. Simbro Trading 


Co. v. Posograph (Parent) Corpn., [1929] 2 
kK. B. 266. 


498. Add. Annotation :—Refd. Simbro Trading Co. | 
B. 


a6 Posograph (Parent) Corpn., [1929] 2 K. 
6 


508. Add. Annotation :—Refd. Re Cogstad & New- 


sum, [1921] 1 K. B. 87. 


523. Add. Annotation :—Apprvd. Simbro Trading 


Co. v. Posograph (Parent) Corpn., [1929] 
2K. B. 266," 


523a. Appeal 


548. 


565. 


Vol. I.—Arbitration. Cases 391—626a. 


from refusal to revoke.] — An 
appeal from a judge at chambers refusing to 
revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ot. of Appeal & not to a Div. Ct.— 
SrmBRO TRADING Co. v. POSOGRAPH (PARENT) 
CorRPN., (1929] 2 K. B. 266; 98 L. J: K. B. 
631; 141 L. T. 395; 73 Sol. Jo. 884, C. A. 
Add. Annotation ‘— Refd. Woodrow  ». 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 

After this case, following ‘“‘ D. By Lunacy.— 
See case infra,” add as follows :— 


E. Other Cases. 


565a. Frustration of adventure—Charterparty con- 


taining arbitration clause.|—Resps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt. before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction.—HIrJ1 MuLJ1 v. CHEONG 
YueS.S. Co., [1926] A. C. 497; 95 L. J. P. C. 
121; 184 L. T. 737; 42 T. L. R. 859; 31 
Com. Cas. 199; 17 Asp. M. L. ©. 8, P. C. 


Arevetation :—Distd. De Ja Garde v. Worsnop (1927), 96 L. J. 
h. 416. 


Part Il.--The Arbitrators and Umpire. 


B. Under Arbitration Act, 1889 (c. 49), 8. 5. 


626a. Who may apply—Only party to submission. ] 


—A deed of partnership provided that. cach 


| @ slay of the action, although he may 
; 6ay at the time he intends to appl) 
| for a stay.—BUCKLEY v. QUEEN IN 


original partner could, by will or codicil, 
nominate a qualified person as a new general 
partner; that the admission to the partner- 
ship was to be subject to the consent, not to 


became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree :—Jicld: it was 


tion must be made after appearance. 
& where appearance is not requisite 
the application may be made at any 
time before taking any other step in 
the proceedings.— HARRISON, ETC. v. 
ORESPIN, (1921) V. L. R. 6438.—AUS, 

el. -+-The application for a 
Blay is too late if made after delivery 
of the defence.—BRAND wv. NATIONAL 
Lire ASSURANCE Co. OF CANADA, 
{1918) 3 W. W. R. 858.—CAN, 


fi. ——.}—An application for stay 
of proceedings before deft. has filed 
his written statement or taken any 
other step in the suit does not con- 
stitute taking a step in the pro- 
ceedings within Arbn. Act, s. 1, so 
as to operate as a bar.--JOYLaLL & Co. 
v. GOPIRAM BuHoTica (1920), f. L. -R. 

8964. Security for  costs.)—Defts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued & 
served an order for sccurity for costs.— 
HRISTEIN & Bons v. PoLson IRON 
pore Lrp., (1920) 46 O. L. R. 285.— 





3981. Summons for directions.j— 
If a party on a suminona for directions 
takes objection, this is a ‘‘ step tn the 
action’ & prevents him applying for 


J.8. 





SURANCE Co., [1923] 3 D. L. R. 165.— 


sm. Application for adjournment.}— 
Held: the mere application for av 
adjournmeyt of the summons was not 
a “* step in the proceedings ” sufficient 
in itself to disentitle the lessors to 
apply to have the matters in dispute 
referred to arbn.—O’SHAUGHNESSY Y. 
QuICK SERVICE STATIONS, LTD., [1928] 
V.L. R405; 49 A. L. T. 279.--AUS. 


PART I. SECT. 11. 

417 iii. ~—~—-,]—The ct, has no 
jurisdiction to restrain a deft. from. 
beginning arbn. proceedings outside 
the agreement to refer, however futile 
& annoying they may be.—Rampas 
KRATAN & Co. v ATLAS MILLS Co. 
(1930), I. L. R. 55 Bom. 659.—IND. 

424 viii. For ‘“‘ BELLOR YOUNG OR 
FARRELL v. ARNOTT” read ‘“ BELL 
OR YOUNG OR FARRELL v. ARNOTT.” 


PART I. SECT. 12, SUB-SEOT. 1. 

429 ii. For 61. C. L. R. 504,” read 
“IT. R. 6 CO. L. 504.” 

PART l. SECT. 12, SUB-SECT. 2. 

441 i. Powers & duty of court.J—An 
arbn. as to the value of property 
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the duty of tho ct. in working out a 
contract which prov ieve for such 
arbn, to receive evidence of such value 
& to decide the question.—-CALGaRY 
City v. Biow, [1925] 3 D. L. R. 1165 ; 
1925] 3 W. W. R. 225.—CAN. 

sn. Award set aside—Agreement to 
refer not exhausted,}—An arbn., ending 
in an award which is set aside as being 
invalid. is an abortive arbn., & the 
agreement to refer is not exhausted 
thereby.— RIKHAB KUMAR tv. TRIVEDI 
& Co. 1929), I. L. R. 61 All. 874.—IND. 


PART I. SECT. 13, SUB-SECT. 1.—B. 

494 fi. Submission by Crown in 
right of Dominion.}—Ontario Arbn. 
Act, s. 5, making a submission to arbn. 
irrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in right of the Dominion.— 
GAUTHIER v. R. (1916), 56 8S. C. RR. 
176; 40 D. L. R. 353.—CAN. 


PART II. SECT. 1, SUB-SECT. 1. 





579 x a. ——— ———. #— FINO v. SOUTH 
AFRICAN Rartpwayrs & HaRBOURS 
(1927), 48 N, L. KR. 369,.—S. AF. 

679 xii a.——— ——.]—SWANSON v. 


Boarp or Lann & ORKS, [1928] 
V.L. R. 283: 49 A. L. T. 2173 [1928) 
Argus Tas R. 186.—AUS. 


6 


629. Add. Annotation :—As_ to 


629a. 


5790 xx 
(P. E. 1) )» "i927) 2D. 
PART H. SECT. 1, SUB-SECT. 2.—A. 


be unreasonably withheld, of the general 
partners; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. <An original partner 
nominated by will F., a qualified person, as 
a new general partner. After the death of 
the nominator the general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator :—Held: 

only a party to the submission could make 
an application under sect. 5, & F. was not 
such a party.—Re FRANKLIN & SWATHLING’S 
ARBITRATION, [1929] 1 Ch. 238; 98 L. J. Oh. 
101; 140 L. T. 408. 


627. After this case insert, ‘‘ See, now, Administra- 


tion of Justice Act, 1920 (c. 81), s. 16.” 
Bjornstad & Ouse Shi ‘Go press] 2 

orns use ippin vy {1 

K. B. 678. oer 

Discretion of court to refuse to appoint 
except upon terms.}— On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
in @ proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 
by a forei igner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 


ort te v. hice 


630. 


630a. 


696. 
704. 


sn. Three names suggested in notice ey 
fo arbitrate — Hffect.} — BEGLEY _ v. 


Cases 626a-—704. EnauisH anp Empre Dicsest SuPPLEMENT. 


security for the costs of the proceedings, to 
the granting of the application.— Re Byonn- 
stap & Ousm Sxriprine Co., [1924] 2 K. B. 
673 ; sub nom. BIORNSTAD », OUSE SHIPPING 
Oo., 93 L. J K. B. 977; 181 L. T. 668; 40 
ui LR R. 686 ; 68 Sol. Jo. 154; 80 Com. ‘Cas. 
Add. poe :—As to (1) Folld. Richard- 
sons & Bradley v. Bernhard, [1925] 2 K. B. 
121. Expld. Simbro Trading Co. Bs Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 
—— ——.}—A contract for the sale 
of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that firm, palened to have the 
dispute as to the Cheese of the goods sub- 
mitted to arbn. while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. Kt. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
s. 5:—Held: it being in dispute whether 
there was a submission between B. on the 
one hand & RK. & the foreign firm on the 
other, there was no ‘“ matter’’ pending in 
the High Ct. as between those parties; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R. 8S. C. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ct. ‘of Appeal, but to the Div. Ct.— 
Ricuarnpsons & BRADLEY & Co. v. BERN 
HARD, (1925] 2 K. B. 121; 94L. J. K. B. 
691 ; 1383 L. T. 234, D. C. 

Add. “denotation :—Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. C. 621. 
Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 





28} A. C. 352; 97 L. fe ms C. 101° 
39 L. T. 362, P, O.—EGY 
sp. Arbirator incapable se acting—~ 
Removal of residence to Uniled Stoles 


oe eae ee follows :-—Rervsd. eub nom. 
vy. & Coa. Co. v. McIsaac 

(oes) aT 37 ge a R. 134.—CAN. 
Objection to-—W hether main- 
tatnabie. }-Where an agreement with 
an incorporated club provides that it 
shall be compensated for damage from 
the acts which the agreement authorises 
the other party to perform, it is not 
open to such party to object that 
notice of the appointinent, in pursuance 
of the agreement, of the club’s arbitra- 





tor is not properly si eee WINNI- 
PEG Go om aut 8 (Man. , 
Ties: 91936) 


520) 4 Le R. 
R. 143 CAN. 
PART II. SECT. 1, SUB-SECT. 2.—B. 


il. —— JA motion to ap- 
point an arbitrator under s. 8 of the 
above Act on the rofusal of the muni- 
ol spa oped | to appoint its arbitrator, 

on the ground of luck of juris- 
diction, —-GOLD v. SouTH VANCOUVER, 
{1918} 8 W. W. R. 585.—CAN., 
Sce, also, Vol. IL., p. 409, case n. 


PART If. SECT. 1, ee 4. 
618 1. Time for appo ey 
SYNOD or HURON »v. PERGUBON ti (1924), 

56 O. L. R. 161.—CAN 





PART II, SECT. 1, SUB-SECT. 5. 

80, Original nominee incapable af 
acting. }—A party to an arbn. has power 
to appoint ant er arbitrator in place 
of a first who haa rend himeelf 
incapable an — —Re WRILER 
Brorners & OCrry or Lae E CORER: 
(1917), 24 B. C. R. 148.—€ 


PART Il. SECT. 1, SUB-SECT. 6.—C. 
d(p. 408) 4, mamas rage sell ra- 

tion Act.}—SpPtr veal ge . Ciry or VAN- 

COUVER (1922), 6 ihe R. 747: 

ar . R. $82; Ih Sroyy W. W. R.779.— 


ep AO8M yn oe Costs of applica- 
A Supreme Ct. Judge tn appoint- 
rl an arbitrator is acting as persona 
testgnata, & has no jurisdiction under 
. 133 (9 of ous above Act to award 
asts.— vw. VANCOUVER (Crry), 
{1917} 2 W. TW. R. 8 ppt 
ni. —- —— fa ©. HOME 
INSUHANCH Co, (i987) 4 D. en R. 5883 
[3927] 2 R. 45 B. R. 
a reve. | (ides D.L. R 47; {1928} 


y detintas fo a oe 
lloman Order in Council, 191 ate 90, 
99, 179.) ~ Sours BRITISH ieeceince 
Oo., Lrp. v. Gauct Brorarrs & Oo., 
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% America— Arbitration Act, 1909. te 
Where an arbitrator had removed is 
residence to Buffalo, N.Y., & wae not 
expected to return ‘Held: the ap- 
ointment of a new arbitrator was 
ustified as the firat was ‘incapable 
of acting °’ within s. 7 of the above Act. 
—Re MONAUGHT & STOKES-STEPHENS 
reise (No. 24). D. {191819 We W. R. 337; 


aq. A ment on diapolution of con 


pany—Fatlure o oppo] 
brie MERBE T Hrpmacuiy © ee 8.), 
Teno 2D. D>. Le R. 7 


PART IL SECT. 5, SUB-SECT. 1. 
ane Arbtirator a borrister.}—ScnHooL 
TRICT ST. BONIFACE v. MACDONALD, 
eaT} 2. D D. L. L. R. 735.—-CAN. 


PART Il. SECT. 5, SUB-SECT. 4. 


_& Action for OP ahei of excess 
IS pase yale 


joint F Th - 
jointly— orm of fuagmart. ‘The jude- 


ment should be 
the aum received ate aie excess of 
the amount to which. he waa Carte 
CANADIAN NORTHERN Ca. 

B. "1008 ; 11 


ue yas 43 4 ¥ R. 778.— 


701. Add. Annotation :—Roefd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 


798. Add. Annotation :—Refd. Wisbech R. ©. v. 
Ward (1927), 188 L. T. 308. 


Part [Ill—The 


816a. —— Act of 1889, s. 2, Sched. I. (f)—Against 
Crown—‘* Subject to any legal objection.’”]— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (f ), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (/f ), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal Sylar ”* apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro-. 
duce before the arbitrators or umpire all books, 
etc.. within their possession or power, but 
also the provision that the oma shall “ do 
al] other things which... the arbitrators or 
umpire may reguire.”’—Re Socitté LEs 
AFFRETEURS RetuNIS & SHIPPING CON- 
TROLLER, (1921]3 K. B. 1; aub nom. Socrtérsé 
Les AFFRETEURS REUNIS v. SHIPPING CON- 
TROLLER, 90 L. J. K. B. 812; 124 L. T. 727; 
37 T. L. R. 460, D. C. 

Annotation :— Aa to (2) Ret, miupe v Timber Operators & 

Contractors, [1923] 2 K. 

Discovery eee the abt conte see 
Discovery, Vol. XVIII., p. 6 

817. Add. Annotations :—Consd. A Soc. Les Affré- 
teurs Réunis & Shipping Controller, [1921] 
3 K. B. 1; Kursell v. Timber Operators & 
Contractors, (1923]}2 K. B. 202. 

817a. —— Power of arbitrater to order — Refer- 
ence by consent out of court.]—In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator bas jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 (/ ) of the Act.—KURSELL v. TIMRER 
OPERATORS & ConTrRacCTORS, Lrp., [1923] 
2K. B. 202; 92 L. J. K. B. 607; 129 L. T. 
21; 87J3.P. 19 ; 39 T. L. R. 419; 67 Sol. Jo. 
557 ; 28 Com. Cas. 876, D. O. 

830. Ada. Annotation :—Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 

830a. —— -.]—On an application to the Ct. 
of Exch. on the same facts as set out in 
No. 830:— Held: the party was paves 
during the journey, including his stay at 


PART Il. SECT. 7. 


t (p. 431) L. —— Right of court to 
action.}—On an application to 
stay a suit inatituted in respect of a 
dispute which was previously referred 
to the arbn. of two gentlemen chosen 
by both parties, but one of whom 
refused to oo rs ela by the 
original ct. that the ct. bad no power 
appoint an arbitrator fn place of 
the arbitrator who refused & ataying 
the suit would oe ete erties Sen 
infructuous arbn, -—He ct. 
ower, but the ap Seation 





(1928), 1. 


835 vi. 





PART IIl. SECT. 2, S 


—yI 

refcrence to arln., it is an implied term 
of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract. & that 
every defence which would have been ceeds ex 
open ine et. of law, including Hmitation, 

cilens th that defence bas 
beat eyelaaak OF axrecmen}. of the 


Vol. I1.—Arbitration. Cases 791—906. 


794. Add. Annotations :—As to a Consd. Wisbech 
R. D.C. v. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, (1919) 1 K. B. 463. Aa 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


Hearing. 


Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it.—Rickerrs v. GuRNEY (1819), 7 Price, 
699; 1 Chit. 682; 146 EB. R. 1106. 
Annotation :—Refd. Spencer v. Newton (1837), 1 Nev. & 
P. K. B. 818. 


835. Add. Annotations :—Refd. A.-G. for Manitoba 
v. Kelly, {1922} 1 A. C. 268; Kelantan 
roe aL aa v. Duff Development Co., [1923] 


836. Add, Annotation :—-Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


849. Add. Annotation :—Refd. R. v. Sullivan, 
[1923] 1 K. B. 47; R. v. Harris, [1927] 2 
K. B. 587 


841a. Whether entitled to act as advocate for party 
appointing him.]—An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially.—Rorr 

v. British & FRENCH CHEMICAL MANUFAC- 

TURING Co. & Gisson, [1918] 2 K. B. 677; 
87L. J. K. B. 996: 119 L. T. 436; 34 T. L. Ry. 
485 ; 62 Sol. Jo. 620, C. A. 
——.|—- FRENCH GOVERNMENT v. TSURU- 
SHIMA MARU (OWNERS), No. 1022a, post. 
862. Add. Annotation :-—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

874. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tony Trading 
Soc. (1922), 38 T. L. R. 684. 


841b. ——— 





888a. 





notice.|——FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (OWNERS), No. 1022a, post. 
Award sent back for amendment. ]— 
Where an award is sent back to the arbi- 
trator to be amended, he is not bound tw give 
the parties notice to attend him thereon.— 
HOWETT v. CLEMENTS, CLEMENTS v. HOWETT 
(1845). 1 C. B. 128 ; 135 E.R. 485; previous 
proceedings (1844), 7 Man. & G. 1044. 
Annotation :—Consd. Davies v. Pratt (1855), 17 C. B. 183. 
906. Add. Annotations :—As to (1) Apprvd. & 
Folld. Oppenheim v. Mahomed Haneef, 
1922} 1 A. C. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 181 L. T. 174. 


905a. 





Traptina Co. v. Sremans (INDIA), LTD. 
L. R. 56 Calo. 848.— IND. 


PART III. SECT. 2, SUB-SECT. 2. 


ti. ——.}- Re Smitn & PLYMPTON 
SUB-SECT. 1. = (‘TownsHP) (1886), 12 O. R. 20.—CAN. 


n a mercantile 
PART IIl. SECT. 2, SUB-SECT. 4. 


883 iii. — —}-—There is no 
atatutory rule that if an arbitrator pro- 
¢ without giving notice o1 
bis intention to proceed in that man- 
ner, the award made by him must be 
get auide.—UDAICHAND Goons oo 





had such ee oe tr RaMKissz _ v. pe per es i Nts (1920), 1. L. R. 
for satay should be on the . Sassoon & Co. (1929), LL . RB a7 Calo. 951.— IND. 
marits of the case. —GENERAL ELECTRIO 56 Gus 1048,— IND. 


Cases 906—962a. 


Aa to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, (1922]1 A. C. 482. 
Scrimaglio v. Thornett & Fehr (1924), 131 


L. 7. 174. 


989. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 

8 T. L. R. 684. 

941. Add. Annotation :—Refd. Royal Commission 

ly v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

943. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 


049a. ease hear arbitrator appointed under 
Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of (inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date ‘‘ to value 
the hay & straw & to receive an account of 
The tenant not 
having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord's 
He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them. if required : 
—Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant.— 
O’Conon & WHITLAW’S ARBITRATION 
(1919), 88 L. J. K. B. 1242, C. A. 


Soc. (1922), 


on Sugar Sup 


sitting. 


the hay & straw removed.”’ 


removed. 


representative. 


Re 


PART Ill. SECT. 2, SUB-SECT. 8.—A. 


a .F-An arbitrator can- 
not decide the case submitted to him 
on his own knowledge & without 
taking evidence, unlees the terms of the 
reference especially pormit him to do 
80.—LACHM! NARAIN o. SHEONATU 
noe (1919), I. L. R. 42 All. 185.—- 


Pp -}—In an agricultural 
reference when the general question 
submitted was a matter depending 
pee opinion :—Held: the oversman, 

neelf a farmer & skilled vajnuer, was 
able to form a just & conscientious 
Opinion without the necessity of hear- 
ing evidence.—FLetcurk « ROoBsERT- 
BON (1919), 56 Se. L. R. 3055 [1919] 
1 8. L. T. 260.—SCOT. 


D eheetinmanensial 








i. ~—— 


PART III. SECT. 2, SUB-SECT. 8.—B. 


938 v. ——.}—An award was set 
aside for the taking of evidence by the 


Refd. 


cedure. 


aside, 


949c. 





material 


952. 
While there 


955. 


962a. 


arbitrator in the absence of the other 
arbitratore & of one of the pxrties.— 
Re SNIDER & MILLER’S ARBITRATION, 
{1924) 4 D. L. R. 313; 38 W. W. R. 
226.—-CAN. 





938 vi. -}—One of the partiocs 
to an arbn. sought reduction of the 
arbiter’s award on the ground that 
the arbiter had examined witnesses 
withont that party being present or 
being represented :—Held: as the 
arbiter had decided the question in 
that party's favour, he had suffered 
no injustice, & reduction refused.— 
Briacw v. Wiittiams & Co. (Wishaw), 
Lrp., {1924] 8. C. (HB. L.) 22.—8COT. 


$38 vii. .J—An arbitrator heard 
evidence from one party in the absence 
of bix opponent, & aleo took evidence 
In the absence of both partics. The 
award was consequently set aside by 
the ct.—Burns v. BURNE (1922), 43 
N. L. R. 461.—68. AF. 


70 





arising ou 
certain 00 


Eneuiso anp Empire Dicrst SuPPLEMENT. 


49b. ——.]—In an arbn. between eellers & buyer 

: t of the rejection by the latter of 
ds which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. 
objection was made at the time to this pro- 
An award having been made in 
favour of the sellers, the buyer moved to set 
it aside :—Held: 
as the arbitrators had acted ime. 
properly in hearing the evidence on behalf 
of one party in the absence of the other.— 
Ramsven (W.) & Co. v. Jacoss, [1922] 1 
K. B. 640; 91L. J. K. B. ‘432; 1 
409; 26 Com. Cas. 287, D. C. 


Evidence immaterial.}——It is mis- 
conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. 
no difference that the arbitrators could not 
properly have made an 
that which thev did make, & it is quite im- 
whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence.—Rovan 
CoMMISSION ON Sua@arR Supeiy v. KWwIik- 
Hoo-Tona Trapina Society (1922), 38 
T. L. R. 684, D. C.; subsequent proceedings, 
sub nom. Kwtk-Hoo-Tonea TRADING SOcIEeTy 
et. ROYAL COMMISSION 
(1923), 129 L. T. 500. 


Add. Annotution :—Refd. Royal Commission 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 


956. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


960. Add. Annotation :-—Refd. Royal Commission 
on Sugar Supply r. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684; Mercer v. Reid 
(1931), 47 T. L. R. 574. 


Small reduction of amount payable- 
—Award upheld. |—MERcER v. REID (1931), 
47 T. L. R. 574; 75 Sol. Jo. 589, D. C.; 
affd., 48 T. L. R. 33, C. A. 


No 


the award must be set 


26 L. T. 


It makes 


other award than 


on SuGcar SvUPruiy 


938 viii. —— By umpire.}—Arbitra- 
tore having differed, the matter was 
subinitted to an umpire, who made 
inquiries in the absence of deft., but 
denied that he bad recorded any evi- 
deuce at the time :— Held: in making 
these Inqniries the umpire was guilty 
of misconduct.—ABDUL HaMip vo. M 


HAMMAN ArzalY (1927), I. L. R. 8 
Lah. 3$29.—IND. 
959 v. .}--An award was sot 





aside because, in consridering the same 
after the hearing, an arbitrator, in the 
aleonce of & without notice to the 
varties, interviewed & got information 
eae one who had been a witness on 
the hearing.—Re YUKON GOLD Co. 
& Morray, (1921) 1 W. W. R. 760; 
57 Db. L. R. 299.—CAN 

959 vi, —-—~. -— Where the arbitrator 
had taken evidence in the absence of 
both pate :——Held : the award 
should aet aside.——BURNS v. BURNE 
(1922), 43 N. L. R. 461.—S8. AF. 


968. Add. Annotation :—Refd. Mercer v. Reid 
(1931), 47 T. L. R. 574. 


964, Add. Annoiation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


969. Add. Annotation :—Folld. Caven v. Canadian 
Ry. (1925), 133 L. T. 774. 


1000. Add. Annotation :—Refd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 


1022a. -]—In commercial arbns. 
the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire: — 
Held: there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. preteens primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 
would give effect to their agreement (ATKIN, 
L.J.).-—FRENCH GOVERNMENT v. T'SURU- 
SHIMA Maru (OwNERS) (1921), 37 T. L. It. 
961, C. A. 

ten oanion :—Refd. Bourgeois v. Woddcll, [1924] 1 K. B. 
539, 


1028a. Right to call arbitrator as witness.]|—A 
dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. a» a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
@ witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. Bednar ae :—Held: as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.— BOURGEOIS v. WEDDELL & 
Co., [1924] | K. B. 539; 93 L. J. K. B, 232 ; 
180 L. T. 685; 40 T. L. R. 261; 68 Sol. Jo. 
421; 29 Com. Cas. 152; 88 J.P. Jo. 25, D.C. 


PART III. SECT. 2, SUB-SECT. 8.—C. ouier oo Y fufling to ore i ey 
, evidence at the hearin, y 8 
968 x. S. P. LATHAM ¢. FO8STER’®  aulling more than tires experts had 


Vol. IL— Arbitration. Cases 983—1039a. 


Sup-secT. 1 (p. 456)—STATEMENT oF SPECIAL 
CASE DURING REFERENCE. 


Arbitration Act, 1889, s.19,is now replaced 
ee . (Consolidation) Act, 1925 (c. 49), 
s. 94. 


10384. Add. Annotation :—Refd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 


1085. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1036. Add Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1086a. —— -——— -| -A contract for the sale 
of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn.; & by r. 19: ‘‘ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.’’ <A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889, 8s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: vr. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside.—CZARNIKOW v. RotTH, SCHMIDT 
& Co., [1922]2 K. B. 478; 92 L. J. K. B. 81; 
127 L. T. 824; 38 T. L. R. 797; 28 Com. 
Cas. 29, C. A. 

1087. Add. Annotations :—Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 

1039a. Well-defined question of law must be 
formulated.]|—An arbitrator should not state 
a special case except upon some well-defined 








functus officio until his award has been 
actually made and the power given him 
and the ct. under said sect. 15 of Arbn. 





AUSTRALIAN F OS Lrp., (192) waived the right to raise the objection. | Act, R. S. A. 1922, to state a case for 


V. L. R. 427.--AUS. —Re WINNIPEG GOLF CLun & Huren- 


the opinion of the ct. may be exercised 


INGS, [1928] 3 D. L. R. 5223 Hea ‘at any stage of tho proceedings,” 
eS — 


PART III. SECT. 2, SUB-SECT. 8.—D. an V.R. 224; 37 Man. L. R. 


76 V0 Waiver.}—The award 


i.e. at any stage before the proceedings 
have come to an end by a completed 
award.—Re JAMIRSON CONSTRUCTION 


9 
in question hercin was also objected to PART Ill. SECT. 8, SUB-SECT. 1. Cu., Ltp., & Epmonron Crry, [1930] 


on the Frouse tbat the oarbitratorg 
permitted expert textimony to be given ore v. 
on behalf of one of the parties by more 1914 (ce. 65). 





Arbitration Act, R. 8.0. 3 W.W. R. 23; 4D. L. R. 58.—CAN, 
A cure .'ay be stated m i. 





.-—A case stated py eee 


by the arbitrators under 8. 29 of the  trators, nnder Arbn Act, R. S. O. 
poe eee eridonse Act, ‘e Yt above Act.—Re TORONTO GENERAL 1914 (c. 65), 8. 22, for the determination 


Manitoba Evidence Act. 8. 7 :-—- 


ead : It was not shown that more TRUSTS CorPpN. & McCONKEY Gots), of the ct., ia now to be heard by ajudge 


than throe witnesses called by said aa L. &. 314; 13 O. W. N 


arty were experts; & even if more 


in the Weekly Ct.—Re MoConkKegy’s 
ARBITRATION 41918), 420. L. R. pee : 


an three of them were experts, the 1034 vi, ——.]—An arbitrator is not 140.W.N.381; 43D. L. R.732.—OAN, 


7] 


Cases 1089a—1067a. 


questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
Opinion of the ct. on any questions of law 
involved.— Wr.iiaMs v. MANISSALIAN FRERES 
(1923), 29 Com. Cas. 42, 0. A 


1047. Add. Annotation :—Refd. Ozarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1049. Add. Citation :—On appeal, [1914] 1 Ch. 
300, C. A. 


1051a. ——— Application to stay proceedings — 
Until security for costs given.}—The Govt. of 
an independent State made with a co. 4 
contract containing an arbn. clause. An 
arbn. took place was divided into two 
arts, the first being as to whether the Govt. 
ad committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused todoso. The Govt 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn. :—Held so far as concerned the 
summons for a case to be stated the Govt. 
was in the position of a pltf., & it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.—DUFF 
DEVELOPMENT Co., Lip. v. KELANTAN 
GOVERNMENT (1925), 41 T. L. BR. 3753; sub 
nom. Re DUFF DEVELOPMENT Co., Lrp. & 
KELANTAN GOVERNMENT, 69 S. Jo. ‘491, 


1052. Add. Annotation :—N.F. Simbro Trading Co. 
a ries oe (Parent) Corpn., [1929] 2 K. B. 


1053. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government (1925), 
41 T. L. R. 375. Refd. Northwood v. L. C. C. 
(1927), 187 L. T. 49. 


1054. Add. Annotafion :—Refd. Coystad v. New- 
sum, [1921] 2 A. C. 528. 


1055. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, {1921} 2 A. C. 528. As to (2) 
Refd. Cogatad v. Newsum, [1921] 2 A. O. 628. 


1056. Add. Annotations :—Consd. Northwood v. 
L. C. C. (1927), 187 L. T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., [1919] 

1 K. B. 198; Cogstad v. Newsum, [1921] 2 
ie C. 528 ; Duff Development Oo. v. Kelantan 
Government (1925), 41 T. L. R. 376. 


1057. Add. Annatations :—Consd. Cogstad v. New- 
sum, (1921] 2 A. C. 628. Refd. Larrinaga 
v. Soc. Franco-Americaine des Phosphates as 
Medulla (1922), 92 L. J. K. B. 45. 


1059 t.1§-—— —— 
beh con be ee aside’ Assi Atthouch on an 
J cannot bronght upon an 
ra ion of the Pai ven to arbitrators 
who have consulted the ct. on a point 


of law 
als 


opini on is 


| 


| 
| 


| 
| 


in the course of the 
ne proceedings, yet the award 


u 
oplaton - ieaercnea tne sane, 
erroneous, may be set 


Enouse anp Empre Digest SupeLement,. 


1058a. jm A stem case 
stated by an arbitrator for the opinion of the 


ct. is stated under the Act of 1889, @. 19, or 
s. 7, according aa the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no apneal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case; but if he makes bis award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facta, decided that there had been a breech 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘‘ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facte stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.”’:—Held: this was not a final 
award: the case was, therefore, stated under 
sect. 19 & no appeal lay to the Ct. of Appeal. 
—Coastapd (C. T.) & Co. v. Newsom (H.), 
Sons & Co., [1921]2 A.C.528 90L. J. K.B. 
12938; 85 J. P. 253; 37 T. L. R. 895; 19 
L. G. R. 581; 27 Com. Cas. 11; sub nom. 
Re Coastap (C. T.) & Co. & NEwsaum (H.), 
Sons & Co., Lrn., 126 L. T. 65; 15 Asp. 
M. L. C. 869, H. L.; affg. S. C. sub nom. He 
Cocstap & Co. & Newsom, Sons & Co., 
[1921}1K.B. 87,C A.; previow proceedings, 
sub nom. LoRD (OWNERS) v. NewsuMm, Sons 
& Co., Lrn., [1920] 1 K. B. 846. . 


Annotation : —Expld. & Distd. veninese v, Soc. Franco- 
ee oe Phosphates de dulla (1922), 92 


1059. Add. Annotations :—Consd. Re Wulff & 
Dreyfus (1917), 117 L. T. 583; Re Cogstad 
& Newsum, [(1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, (1922) t A. C. 268; 
Kelantan Govern:nent v. Duff Development 
Co., [1923] A. O. 395. Refd. Re Olympia 
Oil & Cake Co. & MacAndrew Moreland, 
[1918] 2 K. B. 771; Re Parsons & Brixham 
Fish Smack Insce. Soc. (1918). ig Sol. Jo. 
384 ; estacott v. Hahn, {1918] 1 K. B. 
495; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving Co., (1923) A. C. 480; 
Northwood v L. ©. C. (1927), 137 L. T. cate 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. 


1067. Add. Annotation:—As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phatee de Medulla (1922), 92 L. J. K. B. 45. 


1067a. Finality—Request to court to vary if award 
wrong in law.|— Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a apecial case in which, after setting out 
the facta, & holding that the owners had 


& referred back to the arbitrator as 
being based on an error of law ap t 
upon ong oe. se the a 


uch 
n 8 Lae 
LaD., a8] ar Z le LR, 841 NZ. 


if the 
aaide 


ad 
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committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costae payable by the 
owners to the charterers. The case pro- 
ceeded as follows: “ The question for the 
opinion ot the ct. ie whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I sl Wray that the ct. shall vary 
award as in discretion they may Phink 
fit, both as to the d & as to the costs 
... except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the coste of the 
reference & the costs of my award shall 
stand "’ :—Held: the paar was a complete 
& final award under sect. 7 of the Act of 
1889.— Larrinaaa & Oo. v. SOCIETE FRANCO- 
AMERICAINE DES PHOSPHATES DH MEDULLA 
(1922), 92 L. J. K. B. 45; 27 Com. Cas. 160. 

1069a. Subject-matter of commercial nature— 
May be transferred to & heard in Com- 
nee soe — Practice Nots, [1927] 

1070. For ‘** Burden of proof on party disputing 
award ’’ read ‘‘ Right to begin—Burden of 
proof on party disputing award.’’ 

1071. For ‘‘—— ”’ read ** —— ——..” 


1071a. Award in alternative form—Party 
claiming damages entitled to begin.] —PaTrick 
& Co. v. Russo-BrRITISH GRAIN Export Co., 
Lrp. (1927), 48 T. L. R. 724. 
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1071b. Case stated on unstamped document— 
Struck out.|—SYMINGTON & Co. v. UNION 
INSURANCH SOCIETY OF CANTON (1927), 164 
L. T. Jo. 390. 


1073. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 81. 


1077. Citation :—For existing citations read ‘ as 
reported in [1915] 2 K. B. 398, n.” 


1082. Add. Annoiation :—Refd. Re COogstad & 
Newsum, [1921] 1 K. B. 87. 
1088. Add. Annotation :—Refd. Ruf v. Pauwels, 
{1919} 1 K. B. 660. 
1088a. Act of 1889, s. 7—Appeal Hes to Court of 
Appeal.]—CoasTap (0. T.) & Co. v. Newsum 
(H.), Sons & Co.. No. 1058a, ante. 
1083b. Loss of right to appeal—Acceptance of 
award.}|—In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was fi 
The judge having decided that the 
award was right, applite. demanded & ob- 
tained payment of the amount of that award 
gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one:—Held: having demanded & 
accepted payment under the first award 
applts. were precluded from eons that 
it was wrong. DEXxTERS, LTD. v. HILL CREST 
Or, Co. (BRADFORD), [1926] 1 K. B. 848; 95 
L. J. K. B. 386; 184 L. T. 494; 42 T. L. R. 
212; 81 Com. Cas. 161, C. A. 


Part IV—The Award. 


1086. Add. Annotations :—Mentd. A.-G. for Mani- 

toba v. Kelly, [1922] 1 A. C. 268; Larrinaga 
v. Soc. Franco-Americaine des Phosphates 85 

Medulla (1922), 92 L. J. K. B. 45; Rocking 
ar Sisters of Charity v. R., [1922] 2 A.C C. 

1100. Add. Annotation :—Mentd. 
Wallace, [1929] 2 Ch. 1. 

1107a. Award signed by all three as arbiira- 
tors. eae a submission to arbn. each of 
the arties could appoint an arbitrator, 
& the. ae itrators could a Ra Len an umpire. 
The parties duly appoin arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “‘ arbitrators ’’ :—Held: the third per- 
son who signed the award was properl 
appointed as umpire. he acted as umpire, 


Ellesmere v., 





he really intended to sign as unipire, & the fact 
that he signed as arbitrator was ouly a matter 
to require a purely formal amendment.— 
BEnaBu & Co. v. PRODUCE BROKERS Co., 
Iatp. (1921), 37 T. L. R. 609; on appeal, 37 
T. L. R. 851, 0. A. 


1125a. -.}+—An award is published when the 
arbitrator gives the parties notice that it 
may be had on payment of his charges; 
whether they be reasonable or not.— 
MACARTHUR v. CAMPBELL (1833), 5 B. & Ad. 
518; 2 Nev. & M. K. B. 444; 4L. J. K. B. 
25; 110 E. R. 882; subsequent proceedings 
(1834), 2 Ad. & El. 52. 
Annotations :-—Dbtd. Brooke v. Mitchell (1 840), 8 Dowl. 392. 
Refd. Allenby v. Proudlock (1835), 4 Dowl. 54: Sherry v. 
Okes (1835), 1 Har. & W. 119; Moore v. Darley 845}, 1 


OC. B. 445; Paxton v. Great North of England Ry. 
eae 8.98. 988; Roberts v. Eberhardt aim 


we 


PART HI. SECT. 3, SUB-SECT. 2.-—D. 


sa. Duty of court.)—Re EDMONTON & 
JAMIESON NSTRUCTION QOo., [1931] 


1 D.L ry L. R. 101].—CAN. 
PART IV. SECT. 2. 
1093 li a. ——— ——— -——— Olher dis- 
senting. }—Where a submission to arbn. 


before ‘three arbitrators provides that 
ay — of them oan make an award, 
fter diacuasion & the taking of his 
opinion, one of the three refuses to 
cur in the award the other two 
have t the right to aign it in Lee z patties 


ace (yege) 3D. Ore rae: 1998) 
Qs, , ‘ 

7. wewe 224: 87 fae L. R. 841.— 
ki. woonmn § Maso award go. 

Alberta Insurance i R. 8. Avy 1922 


(c. 171).}—On a submission to ae arbn., 


of three persons under statutory con- 
dition No. 22 in Sched. C. to the above 
Act, to determine the amount of loss, 
the decision of a majority of the 


arbitrators ia binding. Ano on 
oo WRITERS 0 eOurra, 1107413 
: 1924) 8. C. Bn afo., sitba8 
00 . R. 187 wew. & 
Alta. ¥ R. 114 3 tAN, 
wi.-——— —— ——.}—Held: the 


award was valid.—Re Fae are & 
nee PE dela D. R. 1177; 
66 O. 


11 oo se ———— Award try oe. Leia 
valid.— Re NationaL Trust Co. 
MUNICIPAL rie aa ov VALE, pent 
3D. L. R. 459.—-CAN. 


Held: bind- 
ing. peligro a CDouGaLL vv. 
TEPHE 


MASTERS 
MoDOUGALL, antsy a D. L. R. 684; 
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1106 ia. -—— ——. 


[1925] 3 W. W. R. 493.—CAN. 

11098 .}—Where the 
arbitrators did not meet together & 
sign the formal document in the 
presence of each other :—Semble: the 
award was invalid. — HARRISON v. 
HARRISON (1918), 41 O. L. R. 195; 
18 O. W. N. 245.—CAN. 

1109 ix. 
Co. v. BRITISH OAK 
Lrp., {1924} 3 D. L. R. 
W. W. R. 16.—CAN. 


PART IV. SECT. 5. 


1125 x. ——.]}—An award - made 
upon an arbn. under Municipal Act is 
pobienes when notice thereof is given 

y the arbitrators to the municipality. 
—Re SwWHRINSSON & MUNICIPALITY OF 
OHARLESWOOD (917), 1 WwW. W. R. 
$983: 27 Man. L. 4.-~CAN, 





J FaRM 
INSURANCE CoO., 
708; 3 


———.J-—-R 





Cases 1152a—1485a. 


1152a. 


1187. Add. Annotation :—Consd. Lirji 


Existence of written contract—Signa- 
ture by one party ony 0) To constitute a 
contract io writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
error of law & as being bad on the face of it, 
the leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), s. 1 (1) (0), has no applica- 
tion.—RuF (T. A.) & Co. v. PAUWELS, [1919] 
1 K. B. 660; 88 I. J. K. B. 6743 121 
L. T. 36; 83 J. P. 150; 35 T. L. R. 322 
33 Sol. Jo. 872, C. A. 


1182. Add. Annotations :—Relfd. Pe Rubel Bronze 


& Metal Co. & Vos, [1918] 1 K. B. 815; 
Robert (A.) Munro & Co. v. Meyer, [1930] 2 
K. B. 312. 

Mnuilji_ v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


1188. Add. Annotations :—Refd. Lebeaupin  v. 


Crispin (1920), 124 L. T. 124; Sheik Moham- 
mad Habib UUah v. Bird (1921), 37 T. L. Rh. 
405. 


1263. Add. Annotation :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


un nn rn ee 


1361a. —— 


1421. Add. Annotation :-—Refd. 


1435a. 


ENGLISH AND Empire Diarest SUPPLEMENT. 


Trawlers (White Sea & Grimsby), 
[1930] 1 K. B. 176, 


Ltd., 


Npewsum (H. ) Sons & Co., No. 1058a, ante. 


13857b. ——— ——.]—LarrinaGa & Co. v. SocreTs 


FRANCO-AMERICAINE DES PHOSPHATES DE 
MEDULLA, No. 1067%a, ante. 


1361. Add. Citations :-—88 L. J. K. B. 227; 119 


L. T. 5538; 83 J. P. 9. 
Add. Annotation :—Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 481. 


.|—Arbitrators made their award 
in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper :— 
Held: the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with.— Lyon (J. LL.) & Oo., Lrn. 
v. HADDOCK, PaRKER & Co., [1919] W. N. 11. 





1415a. —-—— -——-— Reserved for consideration if 


required.]|—He O’Conor & WHITLAW’S ARBI-. 
TRATION, No. 949a, anie. 
Woodrow v. 


Trawlers (White Sea & Grimsby), Ltd., [1930] 
1K. B. 176. 


-.J—(1) Where parties submitted all 
matters in difference to arbn., & the award, 
after reciting the submission, awarded that 


1288. Add. Annotation :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


1291. Add. Citation :—7 Mod. Rep. 345, 
1326. Add. Annotation :—Refd. 


PART IV. SECT. 8, SUB-SECT. 1. 


1155 {. Must conform to submission.) 
—The awards in these cases, making 
special provision with rogard to the 
repairing & keeping up a mill-dam, etc., 
were held bad as beyond the submission 
& power of the arbitrators.—He HaLry 
& IONNIS (1854), 1 P. R. 173.—CAN. 


PART IV. SECT. 8, SUB-SECT. 2.—A. 


1161 xi. .}—-The umpire is 
bound by the terms of the submission, 
& he cannot make an award not within 
its scope.—PORTER v. PORTER (1921), 
651. L. T. 206.—IR. 


PART IV. SECT. 8, SUB-SECT. 2.—B. 


si. .j~-Hleld: the arbttrators 
had no power to include In their award 
interest on the amount found to be the 
value of the property from the date 
of taking posscssion.—TORONTO CITY 
CoRPN. ». TORONTO Ry. Corpn., [1925] 

A.C. 177 7 P. C.—CAN. 

$2. Reference of ‘accura cd: 
** justice’ of accounts. }—Held: "the 
arbitrator was appointed to adjust the 
accounts between the partics on a fair 
& equitable basis, & had a discretion 
whether any interest should be allowed 
to elther party, & in the exercise of that 
discretion was not bound to apply any 
rule of law.—FIsnEer v. Matson & Co., 
Marson & Co. ». Fisner, [1918] 
N. Z L. BR. 1.—-N.Z. 








PART IV. SECT. 8, SUB-SECT. 2,—C, 


1186 il. Award dismissing claim 
for short delivery. }— Held + words *‘ any 
Claim or dispute arising in connection 
with this contract ’’ in the arbn. clause 
{included a claim for short delivery of 
goods.—GHAMAND!I LAaL-NARAIN Das 





ee et ee 
—_— — 


Woodrow 1 referred. 


vy. CUURANJ!T LAL-POKHAR MAL (1923), 
I. L. R. 4 Lah. 168.—IND. 


1188 i. Submission of any estion 
arising under contract—Award giving 
damages for non-delivery.J—Where a 
contract provided for a reference to 
arbn. of a question arising under it; 
—Held: the proper conclusion upon 
the evidence was that the parties, by 
their course of conduct fore the 
arbitrators, ostablished that the ques- 
tion as to the damages was a matter 
in dispute & a rubject of the reference. 
—Re BEAVER Woop Fisre Co., LIMD., 


&  jANERICAN FOREST Propucrs 
Corpn., [1920] 47 O. L. R. 590; 54 
D. L. RH. 672; 18 O. W. N. 281. 


CAN. 


PART IV. SECT. 8, SUB-SECT. 2.—G. 


g (p.479)1. —— Valuation to be fired asa 
in onen market-——~ Abrence of any market.) 
~~CANADIAN PACIFICO Ry. Co. v. WINDE- 
BANK, [1917] 3 W. W. R. 99.—CAN. 

qi, -———.}—-The points for decision 
on Yr submission to arbn. were on which 
partner rested the responsiblity for the 
causes necessitating dissolution, & 
on which condition the pals re tt 
should be dissolved :—?//el is did 
not give jurisdiction to the arbitrator 
to award payment by one partner of 
damages because of premature dissolu- 
tion of the pore? —Re ARBITRA- 
TION ACT, Guyor & VIGOURET & 
AWARD MADE BY GOSSELIN, [1919] 3 
W. W. R. 957.—CAN. 


PART IV. SECT. 8, SUB-SECT. $.—D. 


1286 date pe ey of goods *‘in 
fair proport tmports.""}— 
Held: Prehe Aireskion . deliver goods 
** in falr roportion to all impo 

was uncertain & lacking in finality & 
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a certain sum was due & owing from one party 
to the other :—Held: 
intended to be made on all the matters 


the award must be 


therefore not enforceable.—THOMP- 

son, Mecaitt & Co., LTo. v. Moony 

(1930), 21 3. R. N. 8S W. 125; 37 
S. W. W.N. 267.—AUS. 


PART IV. SECT. 8, SUB-SECT. 3.--E. 


sb. Award of sum subject to varta- 
tion—** Goud & special reasons ’’)|— 
NOBLE t. CAMPRELLFORD, LAKK ON- 
Tanio & WESTERN Ry. Co. (1918), 21 
Can. Ry. Cas. 380.—CAN. 


sc. Award for payment for working 
to ‘*eastimated’’ depth.}—An award 
atated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 feot, saying nothing about the 
amount to which the contractor was 
thus entitled :—Held: the amount of 
the contract-price & credits allowed 
could be ascertained by evidence, 
& the use of the word ‘“‘ cstimated *' 
In the award was definite & amountec 
to a fixing of the depth at 2,400 feet.— 
MCNAUGBT v. STOKES-STEPHENS OIL 
can Lrp., [1919] 1 W. W. R. 952.— 


PART IV. SECT. 8, SUB-SECT. 3.——-L. 


1856 i. Award setlling dispute— 
Alternative if court should = decide 
differently.}—~—An arbitrator awarded a 
certain sum, &, in the event of the 
Supreme Ct. determining that certain 
views expressed by him in his reasons 
were erroneous, a certain larger sum :—~ 
Held: in the absence of any such 
determination the alternative award 
did not come into operation, & the 
award was not thereby rendered peers 
tain.— MELBOURNE ARBOUR TRUS 
COoMRS. v. a a bart a Vv. L. i 
418; 369 O. L. R. 670; [1927] Argus 
i BR. SS oAN Us, 


(2) It at peer! by affidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damages, 
in consequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that aeok of the claims 
was investigated before the arbitrators :— 
Held: a gencral finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off.— Re CROYDON CANAL Co, 
(1839), 1 Per. & Dav. 391. 


1461. Add. Annotation :—Refd. Weber ». Birkett, 
[1925] 1 K. B,. 720. 

1467. Add. Annotation :—Refd. Weber v. Birkett, 
1025) 1 K. B. 720. 

1468. Add. Annotation :—Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annolation :—Refd. Weber v. Birkctt, 
[1925] 1 K. B. 720. 

1473. Add. Annotation :—Refd. Weber v. Birkett, 
{1925} 1 K. B. 720. 

1477. Add. Annotution :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1497. Add. Annolaltion :—Consd. Weber v. Birkett, 
{1925] 1 K. B. 720. 

1506. Add. Annotation :—Refd. Weber v. Birkett, 
(1925) 1 K. B. 720. 


1511. Add. Annotation :--—-Refd. Caven v. Canadian 
Pacific Ry. (1925), 183 L. T. 774. 


1516a. ——.]—Re CROYDON CaNaL Co., No. 
1435a, ante. 
1593a. —— .}—A.-G. FOR MANITOBA 0. 





KELLY, No. 238a, ante 


1588. Add. Annotations :—-Distd. Champsey Bhara 
v. Jivraj] Balloo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. Kelantan Govern- 
eee v. Duff Development Co., [1923] A. C. 

vo. 

1598a. -.]—Certain trawlers were insured 
as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
putes should be settled in the first instance 


PART IV. SEOT. 8, SUB-SECT. 9.—D. 


15174. Reference of taco senarate mat- 
lers—One award.J—Held: the award 
must be referred to the arbitrator to 
raw up two awards.—Re DREYFUS 
& 8. A. NG & TRADING Co., 
{1923] 8. A. 8. R. 75.—AUS. 


PART IV. SECT. 10. 


.W. 


37N.8 


1594 ii. 





it.—— Ite 





| 


a (ey 21S. R. N.S. W. 125; 
N. 267.—AUS. 


PART IV. SECT. 13, SUB-SECT. 1. 


jurisdiction to set ‘aside an award where 
an error of Jaw a on the face of 
CaSSWELL Lrp. & 
ter & JaAco3ns, oo T¥oe1 N. ZL. 
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by a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn., under a submission which 
provided that ‘all matters in difference in 
reference to the said claim for a general 
average contribution are referred,’ etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award :—Held: it was bad as disclosing 
an error in law on the face of it; &, having 
regard to the general terms of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside.— 
PARSONS v. BRIXHAM FISHING SMACK INSUR- 
ANCE Co., Lrp. (1918), 118 L. T. 600; 14 
Asp. M. L. ©. 3073; sub nom. Re Parsons & 
BrIxHAM FisHina SMACK INSURANCE OO., 
Lrp., 62 Sol. Jo. 884, D. C 


1598b. ——- ———.]—An error in law on the face 
of an award means that one can find in the 
- award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal propos on which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made. or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand.— SEY 
BHara & Co. v. JIVRAJ BALLOO SPINNING & 
WEAVING Co., [1923] A. 0. 480 ; 92 L. J. P. C. 
163; 129 L. T. 166; 39 T. L. R. 2538, P. O. 
Annotation :--Mentd. Hirji Mulji v. Cheong Yue S.S8. Co., 
[1926] A. C. 497. 

1599. Add. Annotations :—Consd. He Cogstad & 
Newsum, [1921] 1 K. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
v. Duff Development Co., [1923] A. C. 395; 
Northwood v. L. C. C. (1927), 187 L. 'T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
06 L. J. K. B. 590. 

1608a. —-— Immaterial to decision.]— BUERGER & 

Co. tu. BARNETT, No. 1822a, posi. 

Add. Annotation :—-Consd. A.-G. 

toba v. Kelly, [1922] 1 A. C. 268. 

1622. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 


1614. for Mani- 


submitted. In the former case the 
fact that the arbitrator was wrong in 
point of law is ground for setting tho 
aware aside.— Woop & MALKIN 
» Lp. (B. C.), (1928) 4D. GL 
bie ; ale 2W. W. R. 674.—CAN. 
1599 i. In special case sub- 
mitted to High C Courk.| Re BRECHIN & 
DRAPERY IMPORTING Co., LTp., No. 
1059 i, ante.—-N.Z. 


——.J—The ct. has 





1520 v. .J—-Whore an arbn. 368.—N.Z. 
rola ia valld ae tO ete valid por 1504 Hil, ——~ ——-.]—Sauen Ma- ern eds (he aatake rendered 
Ln TOAD (RO rt este may Rumermc Poven | Gowns or 
enforceable.— CITY or § Swirt CURRENT ESSAMAL 4s nd. App 9 7. 995: 66 
v, LESLIE, (1920) 1 . WR. 467; 4278 1. R sh ae a act “CAN. pen ron 


62 D. L. R. 832.~—CA N 

1541 ii, ——.}j—An award contained 
two directions ~—Held: the two 
directions could not be severed, &, 
although the first direction was valid, 
the second direction being invalid 
judgment must be entered for deft.— 
THOMPBON, Mrcaitr & Co., LTp. v. 


1594 iv. 





caso 


Jj-—————In determining 
whether an agrcement to abide by tho 
result of an arbn. is binding, a dis- 
tinction is to be drawn between tho 
where parties 
pn Ae refer their 
herefrom & the case where a 
peice question of fact or law is 
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1606 vil. Omission to mention 
agreed disposition of property.}—Held : 
ae eer Ashes en rl to cupply ly 
to a contract e omission by an a on to 

‘ ~ award.-—-DEBRET v. DEBRET, oir) 

‘ differences” ‘wre We, 32. 503: 10 Sask. L. It. 366.— 


G* 


1644a. 


PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a). 


1626 {. General reference of all mat- 
ters in diapute.)\—Held: the parties 
were bound by the arbitrator’s award 
however erroneous in law it might be. 
—NATIONAL MORTGAGE & AGENCY 


N. Z. L. R. 933.—N.2Z. 


1624. Add. Annotations :—Expld. Re Becker, Shil- 


lan & Barry, [1921|1 K. B. 391. Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. EK. B. 45. 


1643. Add. Annotations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. O. 268; Kelantan 
aya v. Duff Development Co., [1923] 


1644. Add. Annotation :—Refd. Kelantan Govern- 


a v. Duff Development Oo., [1923] A. C. 


-]-—- Though an award may be set 
aside for an error of law appearing on the 
face of it, & though a question ot construction 
is, generally speaking, a question of law, yet, 
where a qusetion of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion: 
If it appeara by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose.—KELANTAN GOVERNMENT v. 
DoFF DEVELOPMENT Co., [19238] A. C. 395; 
129 L. T. 356; 39 T. L. R. 337; 67 Sol. Jo. 
437, H. L.; previous proceedings, sub nom. 
Dorr DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385, ©. A. 


1645. Add. Annotations :—-As to (1) Apprvd. 


Champsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. ©O. 480. Consd. 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K.B. 590. Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Kelantan Gov- 
aoa ane v. Duff Development Co., []923) 


1647. Add. Annotation :—Consd. Kelantan Gov- 


ernment v. Duff Development Co., [1923] 
A. ©. 395. 


1667. Add. Annotation :-—-Consd. Sutherland v. 


Hannevig, [1921] 1 K. B. 386. 


L. R. 312.—N. 
1630 vi. 





STEPHENS OL 
TD. v. Brain & Co., {1923} (19 


1701a. 


MALIna & oe Lrp., {1931} N. Z. 
-+~-Where a question 
of law has been submitted to the 
arbitrators their decision ia not open 
to review.—Re McNavontT & STOKES- 


. Co., LTD. 
19), 14 Alta. L. R. 148.—CAN. 


Cases 1624—170la. ENGLIsH aND Empimee Dicxst SuPPLEMENT. 
1668a, —— ——— Act of 1889, s. 7 (c).J—An 


arbitrator in making his award gave two sete 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—-Held: 
inasmuch as the original award wae in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an ‘‘ accidental slip or omission’ entitling 
him to amend his award under the above 
sect., & the amended award must be set 


_ aside.—SUTHERLAND & Oo. v. HANNEVIG 


Broruers, Lrp., [1921] 1 K. B. 336; 
90 L. J. K. B 225; 387 T. L. R. 102; 
sub nom. Re SUTHERLAND & Co. & HANNEViIG 
BroruEers, Lrp., 125 L. T. 281; 15 Asp. 
M. L. O. 208, D. O. 


1669. Add. Annotation :—Refd. Sutherland v. 


Hannevig, [1921] 1 K. B. 336. 


1674a. Stranger cannot alter.J—An award by an 


umpire is not vitiated by a mistake in the 
recital of the award, in the Christian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not 
being material, an alteration made by a 
stranger subsequently to the publication of 
the award, by striking out the wrong & 
inserting the right Christian name, docs not 
vitiate the award, but leaves it in the state 
in which it was before such alteration.— 
TREW v. BunTON (1833), 1 Cr. & M. 5383; 3 
Tyr. 659; 2 L. J. Ex. 236; 149 H.R. S11. 


16908. Add. Annotation :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268. 


Liability to cross-examination.|—In 
June, 1913, claimants, R. & Co., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
Salley the premises of cluimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 





award, & the amount he awarded in 
respect of each item of the olaim, is 
inadmissabie in evidence.——HaLLican 
501: 39N 8&8. W. W. N. 204.—AUS. 
1666 iii. ——- —-— EH ffect of statute— 
Arbitration Act, 1914 (e. 65).)}—-Held: 
the arbitrator had power to amend bis 
award under a. 10 (c) of the above Act. 


(No. 3) 


ORONTO 


1626 fi. Reference of all differences— 
Several questions of law involved.}— 
Where all differences have been re- 
ferred to an arbitrator, the rule that a 
wrong decision of the arbitrator on a 
question of law {s final & cannot be 
reviewed unless the error appears in 
the award itself, or in a document 
contemporaneous & forming part of 
the award, applies to any number of 
questions of law which may be apectfic- 
ally referred in the same reference, & 
docs not apply merely where the 
question of law is the sole queation 
referred. An award will not be set 
aside where the error occurs not in the 
award iteelf, but in a contemporancous 
document setting out the reasons for 
the award, & which the arbitrator has 
expressly stated is not to be deemed to 
be part of the award.—SrEana v. 


PART Iv. cea aca 2—- —Re Watre & Crry or T 


1649 vii, ——.]—It {8 no ground for 
setting aside an award that an ex- 
amination of the materials before the 
arbitrator discloses that his findin 
are unsupported by, or against, the 
weight evidence.~-LATHAM »v. Fos- 
TreR's AUSTRALIAN Freres, LTp., [1926] 
V. L. R. 427.—~AUS. 


PART IV. SECT. 13, SUB-SECT. 3. 


1665 lif. For “‘ Sanprorp v. SAND- 
FORD ” read *‘ SANFORD v. SANFORD,” 
1665 ives. —— jJ— Wheres an 
arbitrator has made an award in reapect 
of a claim involving the proof of a 
number of items, an affidavit of the 
arbitrator sett: out the items in 
respect of which he has made his 
76 





(1917), 38 O. L. R. 837.—OAN. 


1671 vii. ——~ Unless award not 
truly stating arbitrator's opinton.j— 
An appellate ct. should not interfere 
to vary an award unless it is satisfied 
that the award did not truly resent 
the honest opinion of the arbitrators 
as to damages, or that their basia of 
valuation was erroneous.— Re Scorr & 
OsHawa Town (1922), 62 0. L. RB. 
604.—-CAN, 


1671 viii. ——— Power to tnorease 
amovnt.j]—The amount awarded by 
an arbitrator may, npon conalideration 
af the evidence, be increased by the 
appellate ct.——LAKE ERir & NORTHERN 

y. Co. «© BRanTFoRD GoLr & 
OCounrsny CLuB 42918). 31 Can. Ry. Ons. 
$60; 32D. L. 919.~-OAN, 


PART IV. SECT. 15, SUB-SECT. 2.— 


PART IV. saad y 4 1B SUB-SEOCT. 2.— 
- (se). 
eum ———,J}—Where arbn. proceed- 


uth tiosl 


reference {a made with the consent 


of annual net profit & charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be leas than the 
turnover for the corresponding month of the 
bees ela sire: the fire as the sum or sums 

reby insured should bear to the total of 
the birno ver for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants’ auditors, L. & G. <A condition 
on the back of the licy provided for 
reference to arbn. of all differences arising 
out of the policy. The premises-of claimants 
were crate Aes by fire on July 22, 1913, a 
date within the period covered by the polic 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. iffer- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in_ fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor:—Held: as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire.—RecHER & 
Oo. v. NORTH British & MERCANTILE INSUR- 
ANCE Co., [1915] 3 K. B: 277; 841L. J. K. B. 
1813; 113 L. T. 827, D. O. 


1722a. ——— Reference to umpire by arbitrators— 


Custom of the tallow trade.|—-Pitfs. sold to 
defts. a quantity of paraffin wax under a 


17992. 
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contract providing, ‘‘any dispute arising 
under this contract ve be se tled by arbitrators 
in London In the usual wav.” A claim was 
made by defta. against pitfs.. & the arbitrators, 
being unable to agree, appointed an umpire 
by a document headed, ‘“ the use of this form 
constitutes a submission to the rules of the 
assocn.,” i.¢., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they were to pay the costs 
ofthearbn. Therules of the assocn. provided 
for an appeal to an appeal committee, & 
defts. claimed a right of appeal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arhn.. & the evidence 
was that. in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final :— 
Held: the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not. under the 
rules of the assocn., & pltfs. were entitled to 
recover.—-PALMER & Co., Trp. #. PILoT 
TRADING Co., Lrp. (1929), 45 T. L. R. 214. 


1735. Add. Annotation :—Refd. Conquer v. Boot, 


[1928] 2 K. B. 336. 


1788. After this case add ‘* Personal representa- 


tive.}—See Vol. XXIV., p. 621, Nos. 6598, 
6509, & compare original volume, pp. 393 
et seq.”’ 


1751. Add. Annotation ;—Refd. Czarnikow v. Roth, 


Schmidt, [1022] 2 K. B. 478. 


1758. Add. Annotation :-—Refd. Ayscough v. Sheed 


Thomson (1923), 92 L. J. K. B. 878. 


1761. Add. Annotation :—Refd. Ayscough v. Sheed 


Thomson (1923), 92 L. J. K. B. 878. 


1762. Add. Annotation :—Refd. Ayscough v. Sheed 


Thomson (1923), 92 L. J. K. B. 878. 


Single judge of High Court.]—Pro- 
puck BROKERS, LTD. v. BLYTH, GREENE, 
JOURDAIN & Co., Lrp., No. 1960a, post. 





reference was made had no jurisdiction upon both parties :—Held: this agree- 


A. (b). to do so.—HALL v. ELerrRio Comre. ment wae void as against public policy. 


Unless OF ee ecriows 


723 xi Damages — 
wrong principle | followed.|—LaKE Erm 283; 57 D. L. 
y NORTHERN Ry. Co. v. Mor (1918), 


Can. Ry. Cas. 350.-——-OAN. 
Subsequent volu 


(1921154 N.S. R. —Bracn vo. HYDRO-ELEcTRIC POWER 
5.—CAN., COMMISSION OF ONTARIO, [1924] #@ 


D. L. RB. 995; 56 0. L. R. $5.—CAN. 


reference— PART IV. SECT. 16, SUB-SECT. 2.—A, 
tasion, ]-—~ .}—Uniless in the procedure 


PART IV. SECT. 16, SUB-SECT. 1. 
ai. —— Compulsory 





niary ci. 
Held: the award of the arbitrator adopted by the arbitrators there has 
waa not open to review by the aes 


been something radically wrong or 


RovaL COMMISSION OF WuHeaT SvuP- vicious an award cannot be impeached 
allway co initiated a the Be Nba Pure v. Usner & Co., LTp., (1920) 3 on the ground that the technical web 


received before an amalgamation of the I. R. 483.—-IR. 


with a Dominion railway co. its a fi. 





pracsioeny all that pomalne” to a ill. 


——. J-— LACOSTE 
effected & the proceedingr are allowed Rapips MANUFACTURING & PowERCo., ot strictly adhered 
bor th the amalgamation, {(1928] 2 D. L. R.1.—CA 

.}—Under ita inherent juris- 


of judictal procedure & rules of evidence 
». Croars which surround judicial procedure were 
to.—MAURIG 


N. vr Hpeu vw. U MIN Nywn (1925), 


R. 3 Ran. 387.—IND 


ne ie the making of the award, diction, the power of the ct. to set aside p. 547). For IND. *- read 


* or on some ground 


the’ Dominion co. is bound by the ds on whether ft is ‘° CEYLON.” 
award made as a eee of such ar iain a " " 


se. Award reciting order of Ai tate 


fshintra ig gy ale v. CANADIAN which is more or less an extension J not time for delivery of award 
Norrs Bx By.Co és 0, 1017) 8 83W.W.R. the same principle. Me Woop Maar vat award which recited an 
108; 3 36D DL. R MALKIN Co., &) 1036) 4 4 order of reference vot fixing a time for 
D.L. R. 5113 1923] 2 W delivery of the award waa primd facie 


PART IV. SECT. 15, SUB-SEOT.2.—D. CAN. 


ad. Jurisdirtion of court ordering 1786 ia. 
Prence, Supreme Court.}—An Aa afipes! fromora Ord. 52, rr. 1 
! Fw here. on Oren for 8 motion to set aside or remit an award omission from ha 
must be to the Appellate Div. of the YAMIKE Bweeu oe as eae 





liable to be set aside, but Supreme Ct, 


Anpellate Division of Ordinance, 1876, of the Gold Coast, 


2 (o) & 13. prevented the 
that effect.— 


Sree core On Oth eld ee cence of Supreme Ct.—SNIDER v. Mien, (1924) [19261 A. ©, 755: 04 1. 3 
sunk ‘order E the. arbitrator ops _L. R617; 1 W. W. R. 1163: 20 185 L. T. 642. 15 OLD COAST. 

such order, Geren coummal Alta. L, R. 287; atl, noeit DE R. " 
for both Sates “taking wo objection 198: (1923] 8 W. W. R. 1376.—CAN. PART IV. SECT. 16, SUB-SECT. 2.— 


und 


proceedings on the erein 
bec by which the order for arbitrator should be 


77 


proceedings 1802 lu. ———  ———.}+—-In a aubmis- 

es wil] not be peratied. after: sion to arbn. the ies thereto agreed conduct re 

ae attack the award or the that the Arbn. Act sh 

& that the decision of the determining whe 
fina] & binding 


-}—The mis- 





548) i. —— 
maw d to in Arbn. Act, 


erre : 
should not apply 8. 14 (2) is “‘ legal misconduct, in 


there was “ le 
misconduct * on the part of the 


Cases 1822—1850a. 
1822. Add. Annotations :—Refd. Buerger v. Bar- 


1822a. 


1822b. 


arbitrator which would justify the 
setting the award aside, the ct. may 
look at the evidence adduced before 


nett (1919), 889 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 


Question to be raised immaterial.]— 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
f. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
& point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) Au award is not vitiated by an error 
in Jaw on the face of it, if the error is not 
material to the decision.— BUERGER & Co. v. 
BaRNetr (1919), 89 L. J. K. B 161; 120 
: 670; 35 T. L. R. 260; 63 Sol. Jo. 391, 





.}—When questions of law arise in an 
arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal! has not passed through all the stages 
of its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside.—Re FiscHet & Co. 
& MANN & Cook, [1919] 2 K. B. 4813 121 
L. T. 275; sub nom. FISCHEL & Co. v. MANN 
& Coog, 88 L. J. K. B. 1173, D. C. 


1825a. Disregarding statute passed after hearing 


but before issue of aware] —(1) Resps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration :—Held: whether 
or not the arbitrator was aware of the Act. 





ci. 


Refusal to state case.J— 
Neglect by an arbitrator to state a case 
for the opinion of the ct. after being 


ENGLISH AND Empree Dicest SUPPLEMENT. 


he had applied its principles, & consequently, 
there was no onduct; the parties were 
not taken by surprise, & the award was good. 
(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. LAWRENCE, J.).—— 
OsmMonp v. WooLLey (1917), 87 L. J. K. B. 
822; 118 L. T. 29; 84 T. L. R. 133, D.C. 


1826. Add. Annotations :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 I. J. K. B. 1054; 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. C. 58. 


1827. Add. Annotation :—Refd. Re Boks & Peters 
Rushton, [1919] 1 K. B. 491. 


1839a. Surprise. }—It is no ground for setting asid 
an award that the unsuccessful part 
suffered a surprise; as an arbitrator wou 
have power to postpone the proceedings upc 
any reasonable application for that purpos!' 

OLOMON v. SOLOMON (1859), 28 L. J. £8 


oy 


129 


1839b. ———- What amounts to.]—-OsmonpD v 
Woo .L_ey, No. 1825a, ante. 


1846. Add. Annotation :—Refd. Delahunt v. Mood: 
(1927), 21 B. W. 0. C. 588. 


1850a. Objection to authority of arbitrato: 
to determine dispute. ]|}—The owner of a timbe’ 
estate sold the whole of the timber thereor 
to a timber co. in consideration of fully paid 
up shares in theco. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of thea eanditinng contained in 
the policies, UU. sole share- 
holder in the co. & ®_. vor of the 
co.toa large extent. The arbitra..c held that 
claimant had no insurable interest in the 
goods insured & disallowed the claim :— 
Held: vlaimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 
MacauRaA v. NORTHERN ASSURANCE Co., 
1925) A. C. 619; 94 L. J. P. C. 154; 188 
L. T. 1523; 41 T. L. R. 447; 69 Sol. Jaq. 
7773 81 Com. Cas. 10, H. L. 


arbitrutors have not disposed of all the 
questions submitted to them, but have 
eliberately agreed not to disclose & to 


him, in order to ascertain whether he 
acted on evidence which was wholly 
inadmissible & which went to the root 
of the question before him. 
While in the present case, an arbn. 
as to the loss suffered by the seller of 
ods because of their non-acceptance 
y the buyer, the arbitrator was held 
to have erred in allowing the seller to 
“‘ split’ his case, yet, as he had 
exercised a discretion in the matter 
no substantial injustice was 
occasioned thereby, the course adopted 
did not invalidate the award.— 
Re Woop & MALKIN Co., Lrp. (B. C.), 


[1928] 4D. L. R. 511; [(1928} 2 
W. W. R. 674.—CAN. 
y (p. 548) For ** IND.** read ** CAN.”’ 


| 
| 
| 
| 
| 
| 
| 
| 


definitely asked by either of the parties 
to do so la primd facie technical mis- 
conduct for which his award may be 
set aside.—FIsHER v. MATRON & Co. 
Matson & Co. »v,. FISHER, {1918} 
N. Z. L. R. 1.—N.Z. 


1811 fia. .}—Where in a paving 
contract with a city the city’s enginecr 
is made arbitrator, he must guard 
against being unduly influenced by bis 
Sripioverss & if it appears that he ie 
80 biased aa to be likely not to decide 
fairly, then the contractor will not be 
boun his decision.—BiLomz v. 
Ciry oF Reaina, [1920] 1 W. W. R. 
311; 50 D. L. R. 93: 18 Alta. L. FR 
94.—-CAN 


sf, Keeping answers secret. }~—-Where 


78 





keep secret their answera to specific 
questions put to them, thero is such 
misconduct as requires the ct. to set 
aside the award instead of Bertie | 
it.—Re BEN & THOMPSON, [1932] 
W. W. BR. 843.—CAN. 


PART IV. SECT. 16, SUB-SECT. 2.—D. 


sg. Excess of furiadiction.|-—-The ct. 
has jurisdiction to avt aside any award 
which purports to exercise jurisdiction 
beyond that ven by the authorising 
Act & the submiasion inade pursuant 
thereto.— He BRITISH OLUMBIA 
MINISTER OF PuBLIC Works & Trp- 
PING, [1931]2 W. W. RR. 835; 44 B.C, R. 
$21,—CAN. 


—— ——.|—Dexrers, Lrp. v. Hitt 

Orust O11 Co. (BRapFOoRD), No. 1083b, ante. 

1855. Add. Annotation :—Refd. Mercer v. Reid 
(19381), 47 T. L. R. 574. 


1857a. By motion.|—Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken (within the time limited by 
R. 8. 0., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Curn.).—OprPENHEmM & Co. v. MAHOMED 
HANEsrP, [1922] 1 A. O. 482; 91L. J.P. 0. 
205; 127 L. T. 196, P. C. 


Annotation :—Apld. Scrimaglio v. Thornett & Fehr (1924), 
131 L. T. 174. 


1857b. --|—SORIMAGLIO v. THORNETT & Feur, 
No. 135a, ante. 


}857c. —-— Entered In special paper.]—A motion 
to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 

judge who takes the special paper. Where a 

‘  gpecial case has been set. down in the special 

a paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
—Re Cowan Brotners, Lrp. & RyYMErR 
(Henry) & Co., [1919] W. N. 140, D. C. 

1869. Add. Annotation:—Refd. Re Campbell 
(1919), 88 L. J. Ch. 519. 

1912a. —-— Fallure to apply within time limit.]— 
OPPENHEIM & Co. v. MAHOMED HANEBR, No. 
1857a, ante. 

1912b. ——- —-—.]—-ScrimaGrio v. THORNETT & 
~  % No 135a, ante. 

1925. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
ae v. Duff Development Co., [1923] 

oe a. 


> ret om 
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mistake of counsel on quest 


Vol. 1.—Arbitration. Cases 185la—1981. 


1937a. Whether leave to appeal necessary.]—RuF 
(T. A.) & Co. v. PAUWELS, No. 1142a, ante. 


1943. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. OC. 268; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480; Kelantan Government 
v. Duff Development Co., [1923] A. OC. 395; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. 


1950a. Misconduct.] — OppanHEem & Co. v. 
MAHOMED HANEEF, No. 1857a, ante. 


1954a,. ——-.]}—-Where an arbitrator in making 
his award deals with the coste of the award 
& his own persona] costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.—He BECKER, SHILLAN & Co. & BARRY 
BrRoru|ers, (1921]1 K.B. 391; 90 L. J. K. B. 
816; 124 L. T. 604; sub nom. BECKER, 
~ SHILLAN & Co. v. Barry Broruers, 37 


T. L. R. 101, D. C. 
Annotations :-—Consd. Bradshaw v. Air Council. [1926] Ch. 
329. Refd. Larrinaga v. Soc. Franco-Américaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 45. 


1960a. By motion—Before single judge of 
High Court.|—A judge of the High Ct. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case.—PrRo- 
DUCE BROKERS, Lrn. v. BLYTH, GREENE, 
JOURDAIN & Co., LTp. (1918), 88 L. J. K. B. 
597; 119 L. T. 311; 34 T. L. R. 419. 

Annotation :—Folld. Re Cowan & Rymer, {1919] W. N. 140. 

1960b. ——.|—-OPPENHEIM & Co. v. MAHOMED 
HaANEEF, No. 1857a, ante. 

1981. For the paragraph in original volume 
substitute the following paragraph :— 
Foreign award-—— Whether enforceable as 








ion of law PART IV. SECT. 17, SUB-SECT. 1. 


1852 xi. —-— Consent to extension of 
time for making award.|—Held: the 
act of consent to extension of time, & 
recognition of the propriety of the 
arbitrators making the award, pre- 
cluded objection to the award on the 

und of misoonduct.—Powis § »v. 

ANCOUVER (CITY), RAMAGE vw. VAN- 
COUVER (CITY) (1917), 23 B. O. R. 180. 
—CAN. 


1852 xii. 
went on with an arbn. without objection 
after an irregularity had occurred :— 
Held: they were precluded from 
seeking to set aside the award on the 
ground of the = irregularity. — U 
Gonawa v. U Pytnnyapipa (1923), 
I. L. R. 1 Ran. 15.—IND. 

1852 xiii. JA reference was 
made to arbiters to detormine the 
amount payable by a landlord to his 
tenant in respect of sheep stock :— 
Hela: pursuer having full knowledge 
of the nature of the stock that was 
tendered to him, & having accepted 
the stock & dealt with it as if it was his 
own, was barred from objecting to 
theaward of the oversaman.-— FLETCRER 
v. ROBERTSON (1919), 56 Sc. L. R. 305; 
(1919) 1 8. L. T. 28 -—SCOT. 

sh. Award following opinton of court 
on case staled.|—Held: the award might 
be set aside notwithstanding that {t 
followed the opinion of the ot. upon 
& case atated under Arbn. Act, s. 29.-— 
Re McConkey'’s ARBITRATION (1920), 
17 0. Ww. N. $29; 47 oO. L. R. 411.—CAN. 


PART IV. SECT. 16, SUB-SECT. 4.—0O. 
1808 1. Grounds for extenston—Not 





.) — Where appits. 





or practire.}—On a motion to extend 
the time for making an ape to 
set aside an award :—/Jield > where the 
rules require special] circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or piacire does not constitute 
a& special circumstance justifying the 
intervention of the ct.-~Re SwWRKINSSON 
& MUNICIPALITY OF CHARLESWOOD, 
(1917] 1 W. W. R. 293; 27 Man. L. R. 
234.—CAN. 


sg. Within term following gublica- 
tion.}—An award must be moved 
against within the term following ite 
publication, or within the period which 
such term formerly occupled.—KEAN 
es. Kpwarps (1888), 12 P. R. 625.— 


sj. Under Consolidated Muntcipal 
Act, 1922, ss. 333, 345 (1). ]}—Re Vay 
& CarRLeton County, (1924) 4 D. L. R. 
1055; 560. L. R. 129.—CAN,. 


PART IV. SECT. 16, SUB-SECT. 4.—D 


sk, Limited to evidence taken down in 
writing by arbitrator.}—Re NEw BRUN®S- 
wick Gas & OILFIELDS, Ltp. & NEW 
BRUNSWICK ELecTRic POWER Com- 
rs uw (N.B.), [1928] 2 D. L. R. 102.—~ 


PART IV. SECT. 16, SUB-SEOT. 4.—F. 


y (p. 561). For “ Waps ann OTHERS 
» read “ WaDE vv. 


Safe 2) (1909) 
ARDLEY (No. 2) (1910).” 
719 


sl. Under Arbitration Art, 1927 (c. 97), 
s. 11.-—The power conferred by above 
sect. Is conferred upon “ the ct.”” & 
may be exercised by a judge sitting in 
et.: that does not necessarily mean the 
weekly ct.: & a judge having the 

arties before him at a trial may. of 

is own motion, in @ proper case, remit 
the matter to the arbitrators.-— MILLER 
v. MCDONNRELL, [1928] 4 D. L. R. 728; 
62 O. L. R. 484.—CAN. 


PART IV. SECT. 17, SUB-SECT. 2. 


sm. Under 2 Edw. 7, ec. 107, 
es. 12, 21—Grounds for remitting. }— 
Re COLEMAN & ToRONTO & NIaGaRA 
Powrr Co. (1917), 40 QO. L. R. 130; 
38 D. L. R. 65.—CAN. 


PART IV. SECT. 17, SUB-SECT. 3. 


ri. -}—Unless there is a mistake 
in law or fact evident on the face of 
the award iteelf, or the arbitrator 
admita that he has made a4 mistake in 
law or tact, or there has been fraud or 
corruption, the award will not be 
referred back.—-Re Fox & CONsOLI- 
DATED MINING & SMELTING Co. OF 
CANADA, {1925} 1 D. L. R. 2453; £1924) 
3 W. W. R. 861.—CAN. 


r ii. Arbitrators alleging mis- 
take. }—-The ct. wil) not renit an award 
because the arbitrators allegwe a mistake 
involving an impeachment of their 
award. RosBins vw. ANDREWS, [1923] 
eed L. R. 353; 1 W. W. R. 963.— 








judgment of foreign court.}—An award in a 
foreign arbn. {unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced. —MERRIFIELD, ZIEGLER & Co. v. 
LiverPooL Corron Assocon., Lap. (1911), 
105 L. T. 97; 55 Sol. Jo. 581. 


Annotation :—-Relfd. Harrop v. Harrop, (1920] 3 EK. B. $86. 
1981a. 





Action on—By what law contract 
governed.] — Plitfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ‘‘ Re- 
insurance contract—Marine Insurance.’’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pitfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
tuke place in Norway. The contract was 
signed by pitfs. in Norway & by defts. in 
London & was stamped with an English six- 
enny stamp, but not in accordance with the 
nyglish law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of pitfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award :—Held: as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, plitfs. were entitled to recover 
the sum awarded.—NorsKE ATLAS INSUR- 
ANCE Co., Lip. v. LONDON GENERAL INSUR- 
ANCE Co., Lp. (1927), 43 T. L. R. 541. 


1985. After this case add **See, now, R.S.C., Ord. 11, 


r. 8u.”” 


1985a. Grounds for granting or refusing order— 


Objection to award.|—-Where there is no ob- 


1985b. 


2056a. 
2059. Add. Annotation :—Refd. 
2092a. 


Cases 1981—2092a. ENaiisH aND Empire Diaust SupPLEMENT. 


jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procédure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely aifect the validity of the award or the 
right to proceed under it, it is proper that the 
should be dealt with by an action in whic 
the facts can be fully ascertained, & no order 
under the sect. should be made giving leave 
to proceed y under the award.— 
Re Boks & Co. & Prerers, Rusuron & Oo., 
[1919] 1 K. B. 491; 88 L.. J. K. B. 851; 120 
L. T. 516, C. A. 

Award against Crown.]—An award 
against the Crown in. an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
ag bap or order will be refused.—GrRECH 
v. Boarp of TRADE (1923), 02 L. J. K. B. 
956; 180 L. T. 15; 39 T. L. R. 680; 67 
Sol. Jo. 725, O. A. 





1986. Add. Annotations :—Distd. Richardsons & 


Bradley v. Bernhard, [1925] 2 K. B. 121. 
Folid. Simbro Trading Co. v. Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 
-J}—-OpPpENHEIM & Oo. v. MAHOMED 
HANEERB, No. 1857a, ante. 





Joachimson v. 
Swiss Bank Corpn., {1921] 3 K. B. 110. 


-}—On a motion for an attachment for 
not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it; as, that the arbitrator was 
partial, or that matters were brought before 
him, the reference being of all matters in 
difference, which are not disposed of by the 
award.—-MACARTHUR v. CAMPBELL (1834), 
2 Ad. & Fi. 52; 4 Nev. & M. K. B. 208; 
4L J. K. B. 25; 111 E. R. 213; previous 
proceedings (1834), 5 B. & Ad. 518. 





Annotations :—Consd. beASs He ve. Graham (1848), 3 Exch. 131. 
Refd. Smith v. Troup (1 
(1855), 17 C. B. 183. 


49), 70. B. 757; Davies v. Pratt 


PART IV. SECT. 19, SUB-SECT. 4.—C. 


2050 iii a. .}—B., av arbi- 
trator, In the absence of & without 
notice to one of the parties, made an 
award ‘—Held: although the award 
might have been sect aside for mis- 
conduct of the arbitrator if moved 
against in time, yet, the award being 
final, the misconduct could not be set 
up as an answer to an action upon the 
uward.—-TOURANGRAU vv. SANDWICH 
Wrest Townsuip, [1920}) 48 O. L. R. 
306: 56D. L. RR. 83.—CAN. 


2050 ui b. In a suit 
in india upon an award made upon 
& submission to arbn. {n England, 
irregularity or miscouduct in arriving 
at the award not a defence.— 
OPPENHEIM & Co. v. MAHOMED HANEEF 
LE 91 L.J.P.C. 205; 127 

.T.196;49 L. R. Ind. App. 174.—IND 


2050 iii 0. ——— ———.j--An award 
duly made in England under the 
Englisb Act of 1889 can be enforced by 
a suit in ap ludian ct., & cannot be set 
aside by au Indian ct. on any ground 
of ausconduct or irregularity on the 
part of the arbitrator.—JOHN Batt & 
Co. (LONDON) v0. KANOOLAL & Co, 
(1925), I. L. R. 53 Cule 65.~-IND. 


2056 i. Not af bi broke in conduct o 
arbitrators.) — Arbitrators appoin 
but not in writing for the purpose of 
winding up the atfaire of a partnership 
between pitf. & deft. met & went over 














such papers as were available at the 
moment, heard what each of the 
partuers Lad to say & reached a con- 
clusion which they stated at the 
meeting. The arbitrators took no 
oath of office, & two witnesses were 
sworn. A day or two after the 
meeting, one of the arbitrators pre- 
pared signed a memorandum headed 
‘Report of Arbitrators,” stating the 
conclusion that the balance due to 
pitf. was a certain sum. This memo- 
randum waa taken by plitf. to the other 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum aa uponanaward. Deft. 
pleaded the award was irreguiar & 
illewal. in that no evidence was taken 
under oath, the arbitrators were not 
sworn, or legally appointed, deft. was 
not permitted to give bis evidence, & 
although he objected, the award was 
given without his belng heard. Deft. 
alzo counterclalined for Tey tons 
to pitf., etc. :—Held: the ob ons 
Pleaded ought to have been taken on 
a motion to set aside the award, & 
were not available as a defence to the 
action.—-MILLER v. MCDONNELL, {1938 ] 
rae L. R. 728; 620. L. R, 484.— 


PART IV. SECT. 19, SUB-SECT. 8. 


sn. What defences avatiable.] — 
Applte. brought an action against the 
Commonwealth to recover money due 


80 


under two contracts. While the action 
was pending the A.-G. of the Common- 
wealth to submit to arbao. the 
matters in dispute between the 

This agreement recited the maldne of 
the two contracts. The arbitrator 
having made his award In favour of the 


Commonwealth, appits. moved to set 
aside the award or to remit it to the 
arbitrater on certain gro 


unds, none 
of which related to the validity of 
either of the contracta. That motion 
was distuissed. On an application by 
the Commonwealth for leave to enforce 
the award :—Held: applts. were dot 
entitied to challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agreement for arbn. 


-——KIDMAN  v. MMONWEALTH OF 
AUSTRALIA a 925), $37 C. L, H. 238; 26 
SW. 379; 43.N. 8, W. WN, 


§. R. N. ave 
11; (1926) Argus L. R. 118.—AUs. 
80. Arbtiration Act, 1909, « 138— 
Award merely % his. 
The above eect. does not authorise 
aju to give leave to lasue exeoution 
directiy on an award which merely 
determines rights, bat eays nothing 
as to the amount to which the success- 
Si ntes sttaans in Op ASAT TE 
_ PHENS OL * Oo. PY 
3.W. W. R. 337; 48 D. L. RB. I. an 


op. Arbttration Aci, R. 8. 
(c. 9)—Award under calcined tat 
Arbn. Act, #.8.M., 1913 (0. 9), app 
to awards under Municipal Act un’ 


2187. Add. Annotations :—Apld. Bradshaw v. Air 
Council, {1926} Ch. 820. Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282: 
Mansfield v. Robinson, [1928] 2 K. B. 853. 


2187a. Discretion of arbitrator—Must be exercised 
judicially.)—An arbitrator’s discretion as to 
costs must be exercised judicially.—Lioyp 
Det Pacifico v. BoarRD OF TRADE (1930), 
46 T. L. R. 476; 35 Com. Cas. 326. 


2218. Add. Annotation :—Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 


2244. Add. Annotation :-—Roefd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2826. Add. Annotation :—As to (1) Refd. Reid, 
Hewitt v. Joseph, [1918] A. OC. 717. 


23381. Add. Annotation :—Refd. Akt. 
Harding, [1928] 2 K. B. 371. 


2882. Add. Annotations :~-Consd. Reid, Hewitt v. 
Joseph, [1918} A. ©. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212; Weber 
v. Birkett, [1925] 1 K. B. 720. 


Ocean », 


Part V.——References 
Sect. 1 (p. 613).---REFERENCES FOR INQUIRY 
AND REPORT. 


See, now, §.C.J. (Consolidation) Act, 1925 
(c. 49), ss. 88, 92. 


2448. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48, 


2451. Refore this case add ‘“‘ Arbitration Act, 1889, 
s. 15, is now replaced byS.C.J. (Consolidation) 
Act, 1925 (c. 49), 5. 90.” 


Vol. I.—Arbitration. Cases 2187-2476, 


2386. Add. Annotation :-—Consd. Reid, Hewitt v. 
Joseph, [1918] A. O. 717. 

2340. Add. Annotations :—Consd. Keen v. Towler 
(1924), 41 T. L. R. 86. Apid. King v. 
Sunday Pictorial Newspapers (1920) (1924), 
133 L. T. 897. 

23844. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, {1921} 1 K. B. 391. 


23852. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2858. Add. Annotation :—Consd. Williams v. Jones, 
[1926] 1 K. B. 255. 

2854. Add. Annotation :——As to (1) Consd. Williams 
v. Jones, [1926] 2 K. B. 37. 

2355a. ——— Whether more than one issue—R.S.C., 
Ord. 65, r. “ae ar v. JONES (STANLEY) 
& Co., [1926] 2 K. B. 87; 95 L. J. K. B. 471; 
134 L. T. 652; 70 Sol. Jo. 463, O. A. 

2358. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2361a. ——- Award not providing for costs of 
parties.|\— Re BECKER, SHILLAN & Co. & 
Barry Broruers, No. 1954a, ante. 


by Order of Court. 


2455. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


2458. Before this case add ‘' Arbitration Act, 1889, 
s. 13 (2), is now replaced by 8.C.J. (Con- 
solidation) Act, 1925 (c. 49), s. 88 (2).” 


2459. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


2475. Kor cross-reference after this caser ead ‘ See 
ge ae . (Consolidation) Act, 1925 (c. 49), 
8. (3).” 


expressly conflicting with the latter 
Act. Where an award on an arbn. 
under Municipal Act is made on a 
written submission & fixor not only the 
amount but also the liability, it may 
be entered on application as a judg- 
ment of the Ct. of King’s Bench & 
enforced accordingly.—SwWEINSSON v. 
RURAL rene el ka OF CHARLKS- 
woop, Nee . W. RR. 20t; 36 
D. L . R. 32. —C ° 

Decree—Failure to accept award. | 
wag: De in a suit parties have referred 
their difference to arbn. without an 
order of the ct. & an award is made, 
a decree in terms of the award can be 
passed by the ct. under Civil Procedure 
Code, Ord. XVIIT., rv. Pe although the 
lla a not Pigs the award.— 
ENKATRAMARAJU 

(1028), am L. R 1 Mad. 800.—IND. 


PART IV. aut 20, SUB-SECT. 1.— 

li. Arbitration Act, R. S. M., 

1913 (ce. 9)}—Greater Winnipeg W ater 

District Act, 1913 (e 22).}—Re Ivir- 
INNT 


4r 
An order provided that the costa of 
the reference & award should be with- 
in the discretion of the arbitrator undcr 
& subject to the above Act :—Held: 
ene pew gap of arbitrators with regard 
was not limited bv the 
rege which the cts. apply. 
PAA Forsxs, (1921) N. 2. L. R. 


* 7. 





ee ere ee 


PART IV. SECT. 20, SUB-SECT. 3. 


zi. ~—— Includes costs of counter- 
claim.J—KrrK wv. KIRK (1897), 40 
N, 8. R, 600.—CAN. 


* Costs of attendance of ’’ party— 
Party aiending with several witnesses— 
Costs of ee fact apie oer 
MCQUEEN ». cuver ISL 
POWER Co., ed (1925), 35 B. C. Te 
558.—CAN., 


PART IV. SECT. 20, SUB-SECT. 6. 


st. Power of arbitrator to flz coun- 
sel’s feea. nh an arbn. as to costs 
in an action, the arbitrator has power 
2 is the counsel’s fees.—CHATTER- 
v. Dutron, (1917] 2 W. W. R. 

303 38 D. L. R. 622; 10 Sask. L. R. 


Power of arbitrator to post 
tdiration. }-An arbitrator on ma ing 
his award may reserve the question 
of the costa of the arbn. & tax them 


subsequently. sal aa v. Dut 

TON, [1917 "3 Ww. . 393; 33 
D. L. R. 632; 10 ‘Sank. E R. 169.— 
23965 vil. —-——- -———.}—The taxing 


officer acl disallowed the fees for 
senior counsel on the taxation of a bill 
of costs In an arbn. case on the ground 
inet two counsel] were in no way neces- 

sary :—Held; asa the arbn. involved 
a aum of nearly £6,000 & the fea 
was of a highly technica) nature, the 
services of a senior counsel were 


8] 


properly employed, & his feea & the 
accessory charges should have been 
allowed.—GaRLicK & ar - oor 
(1917), 38 N. L. R. 59. 


2414 viii. ——. }—_ NEw ee 
ELECTRIC POWER oueeeON v. QUIN- 
TON, (1924) 4 D. L. R. 345.—CAN. 


died V. SECT. 1, SUB-SECT. 4. 


*“* Acting *’ Deputy Registrar 
of eSgpene Court.}—Held: while the 
validity of the appointment was 
doubtful, yet as the above officer had 
acted since his appointment, a judge 
of first instance should uphold the 
appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 
jection on the cone —FUSARELEI 0. 
fone gre »» (1922) 1 W. W. R. 
1238.—CAN 





PART A SECT. 1, SUB-SECT. 5. 


p (p. 616) 1. ——- —— —— Alberta 

Rules, r. 312.}-—Matnrro > v. Main- 

FROID (Alta. 328) : er hag 1060; 
[1926] 3 W. 


zi, ms Coc CHRAN’S 
TREN (N (No, 2) (1919), 52N.8. R. 278. 


pa V. SECT. 6 eget 6. 


rede i917), “49 0. W N. 39 
O.L. R. 74; 35 D. L. RB. 71. CAN. 


Cases 2485—2618. 


Sxor. 2 (p. 619).—REFERENCES FOR TRIAL. 


See; now, 8.C.J. (Consolidation) Act, 1925 
(c. 49), 5. 89. 


2485. Add. Annotation:—Refd. Mayhead  v. 
ee Hoist Co. (1931), 100 L. J. K. B. 


2511. Add. Annotation :—Refd. Mayhead vv. 
aes Hoist Co. (1981), 100 L. J. K. B. 


2554. Before this case add “ Arbitration Act, 
1889, ss. 16, 17, is now replaced by S.C.J. 
(Consolidation) Act, 1925 (c. 49), ss. 91, 92.” 


2557. Add. -Annotations :—As to (1) Consd. Re 
Soc. les Affréteurs Réunis & Shi Ph Con- 
troller, [1921] 8 K. B. 1; Kursell v Tener 
Operators & Contractors, {1928} 2 B. 
202. As to €2) Consd. Re Soc. les cece 
Réunis & Shipping Controller, [1921] 8 
K. B. 1; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 288. 


2567. Delete cross-reference before this case. 


2575. Before this case add ‘‘ Sce, now, S.C.J. 
(Consolidation) Act, 1925 (c. 49), 5. 90 (3) ” 


2580a. No power to alter his own order.|— Where 
@ referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently. —BENTLEY v, 
O’SULLIVAN (1925), 1383 L. T. 189; 41 
T. L. R. 874; 69 Sol. Jo. 509, D. C, 


2580b. Power to set aside his own order.|—-In dn 
action tried by an official referee judgment 
was given against defts. by default. Defta. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 


ENGLISH AND EimrrrE Diarest SUPPLEMENT. 


the application to set aside his judgment had 


not been made within six days after the trial ; 
& he further held paren ha regard to the 
concludi words of S. ©., Ord. 69a, 


r. 8 (b), he had no hanietictian to set aside 
his own judgment :—Held: (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by ge. on the a appeal i ; (2) as under 
R.8. C., 86, r. 50, the official referee had 
“the same authority ‘in the conduct of any 
reference or trial as a judge of the High Ct., 
he had jurisdiction to set aside his own judg- 
ment, & the words “ save ag herein provided, 
no application for a new trial before a referee 
shall be made ” at the conclusion of Ord. 59a, 
r. 8 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct.—LONDON STEAMSHIP & Trap- 
ING CoRPN., Lrp. v. RUSSIAN VOLUNTEER 
FLEET (1926), 185 L. T. 607; 42 T. L. R. 
682 ; 70 Sol. Jo. 838, D. C 


2593. Add. Annolation :—Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 


2599. Add. Citation :—46 L. J. Q. B. 136. 


2608. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. ©. 528. As to (2) 
N.F. Cogstad v. Newsum, [1921] 2 A. C. 528. 


2611a. —-— Costs.]—-In an action upon a contract 
in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an acccunt between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 
£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the a 
to be taxed on the High Ct. scale :—Held : 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finall y 
determined.—LiGHT v. WEST (WILLIAM) & 
Sons, Lrv., [1926] 2 K. B. 238; 95 L. J. K. B. 
657; 1384 L. T. 693; 42 T. L. R. 311; 70 
Sol. Jo. 404, C. A. 


Part VI——Application of Arbitration Act, 1889, to 


References under Statute. 
2618. Add. Annotation :—Consd. Re Becker, Shillan & Barry, [1921] 1K. B. 391. 


PART V. SECT. 2, SUB-SECT. 1.—D. 


sw. Under Alberia Rules.}—-M 
FROID v. MAINFROI 
Dp. L. R. 1060; 
617.—CAN. 


oi. Action on building contract.} 
—HoOvsk REPAIR & SuRVICE Co. v. 
MILLER (1921), 64 D. L. R. 115: 49 
O. L. R. 205.—CAN. 


[1926] 3 





PART V. SECT. 2, 8UB-SECT. 1.—E. 
1 i, --——.)}--An order made by a 


or (Alta), (1926) 4 “ 


judge in the exercise of ~ eight ee 
referring an action to 
Ord. oT will not be interfered ‘with oy 
the Ct. of A peal, unjeas it is sianifect 
that the order will operate to defeat 
the rights of, or cause injustice to, one 
ve a ipa at Bi parties.—T YLORS 
TD. v¥. MAOGROARTY, 


PART V. SECT. 2, starts 6. 


sy. Time for a of 
time—When granted. An application 
was refused for ectoncion of time for 


82 


appeal from a matter in a referce’s 
report, the report, although not aloo: 
confirmed, having been dealt 

nearly two months before, & yi 
reason for extension & merits of appeal 
being, in the oircumstances, insuffi- 
cient.—JAMIESON ©. JAMIESON, [1921] 


1 W. W. BR. 63.—CAN. 


PART V. SECT. 3. 
sz. 5 of mle ee et facta in 
issue ined by cour O8TER 


& one J 
©. REAUMR, jneee) 2 D. I ic R. 1024; 
60 O. L. R. 63.—OAN. 


Vol. If.—-Arbitration. 


ARMS AND AMMUNITION. 


Carrying — — See CriminaLt Law. 
Gun Licences _ > REVENUE. 
Sale of ~ ~ » LRADE AND TRADE UNIONS. 


ARTIFICIAL CREAM. 


See Foop AND DRuGs. 


ASSISTANCE, WRIT OF. 


See EXEcCurION. 


83 


16a. 


46. 


56. 
57. 


58. 
59. 
63. 
68a. 


sb, -—— - 
nol arbitrarily te GAS se itoence. Moose 


Vol. I. Cases 1—71. 


AUCTION AND AUCTIONEERS. 
Part 1.—Definitions. 


1. Citations :—-For “ 1 Dav. 111” read “ 1 Dow. 111, H. L.”’ 


Part 11.—Auctioneer’s Licence. 


Use of initials ‘‘A.A.L.°"|-—Pitf. Bowler & his 
co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G., & in May, 1920, deft. hed their 
employment ag an outside canvassing & 
negotiating clerk under a written ment 
of service which provided (inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 6) ‘‘ after the termination from an 
cause of the employment aforesaid the cler 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
Manager or in any other capacity in the 
carrying on of such business within the 


borough of P. or in the town of G.’”’ In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ‘‘ C. Love- 
grove, A.A.I.,Estate Aeon ”’ the initials A.A.I. 
meani Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioneer : 
—Held: deft. had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer.—BOWLER v. LoveGcRovE [1921] 
1 Ch. 642; 90 L. J. Ch. 356; 124 L. T. 
695; 87 T. L. R. 424; 65 Sol. Jo. 897. 


ea 2 Bell. Vincents of Reading v.“ Fogden (1932), 


Part I1l—Authority of Auctioneer. 


Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

After this case add :— 

———-,]-—-Stat. Frauds, s. 4, is now 
aa by Law of Property Act, 1925 (c. 20), 
sg. 40. 





Add. Annotation :—Consd. Chaney v. Maclow, 
(1929] 1 Ch. 461. 

Add. Annotations :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotation :—Refd. Chaney v. Maclow, 
(1929) 1 Ch. 461. 

Add, Annotation :—Refd. 
(1926), 05 L. J. K. B. 945. 
Add. Annotation :—Apld. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


}—A freehold house was 
knocked down to deft. as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
signed the contract as deft.’ agent. In an 
action by the vendor for specific performance, 
the judge held in the’ circumstances the 


PART II. 


Cohen v. Roche 











ee 


ed. 
of eliy—Can- Oily of &t. 


65. 


66. 


67. 


68. 


71. 


Jaw v. TAYLOR, [1924] 1 W. W. R. 
——CAN. 


on ee & Bankru ee Se 
Act, B., tod 
(c. 75}—When — of $500 payable.}— 


auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 
was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1925 (c. 20), 
s. 40 :—He'd: an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
uestion of fact, the judge’s decision that 
there was a valid Memorandum must be 
affirmed CHANEY v. Mactow, [1929] 1 Ch. 
461; 98 L. J. Ch. 345; 140 L. T. 812 ; 45 
T. L. R. 186 ; 78 Sol. Jo. 26, C. A. 


Add. Annotation :- -Distd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929} 1 Ch. 461. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 046. 


Add. Annotation :—Consd. Chaney v. Maclow, 
(1920) 1 Ch. 461. 


PagEe (N. B.), 


e. ST. JOHN’B CORPN. 
{1926} 2 D. L. R. 414,—CAN, 


Ba. — of provinctal licence 0 

— Necessity icence —— —— Cannot arbi- 

i person whe vr Gas cuisine core: trarily revoke lcence.)—Moose JAW v. PART III, SECT. 1. 

‘vinclal licence as eaoHlonesr one TayYLor, [1924] 1 W. W. R. 1063.— 241. To receive purchase price— 
Anotioneers & Pedlerr’ Act CAN. By bill of erchange.|}—An auctionecr 
1922 (oc. $9), may be oat paled te take ot. aac Gaara licensed by cannot without “authority from his 
out a munici + licence.——R. (MORRIS) }-Mo — Jaw v. Tayior, Client take payment otherwise than in 
%, SUMMEL. | Led ee . L. R. 955; 8 oie 1 W. BR. 1063.—CAN. cash, & if he takes a bill of exchange, 


& afterwards coe not pay the vendor, 
tbe purchaser not disch 
Cy gitar ala Eyveae (1928), 57 I. L. “T, 


Cases 75~—155a. 


75. Add. Annotation :—-Consd. Chaney v. Maclow, 
{1929] 1 Ch. 461. 
76a. —-— Entry of purchaser’s name—Auctioneer’s 
name printed on catalogue.)]—-Pltf. bought 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. he lot was included in the 
printed catalogue, the whole of which was 
asted into the auctioneer’s book, & after the 
ot in question was knocked down to pltf. 
deft. wrote against its description in the book 
the price & ite.” s trade name. Deft.’s name 
was nowhere written by him in the book, ei 
his printed name appeared on the front 
of the catalogue pasted in the book. 


refused to hand over the goods on the bel | 


ENeLisy aND Empire Digest SuppLEMENT. 


that the lot in question had been the subject 
of a “‘ knock-out” to which pltf. had been 
a party. In an action for bieash of contract 
oe pleaded that there was no memorandum 

gned by him within Sale of Goods Act, 
1903 (c. 71), 8. 4 (1) :—~Held: (1) the exist- 
ence of a “ knock-out” did not afford any 
defence to the action; (2) deft.’s aaa 
name, having been authenticated his 
writing down the price & the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover.— 
COHEN v. RocHeE, [1927] 1 K: B. 169; 95 
Li. J. K. B. 944; 136 L. T. 219; 42 TT. L. R. 
674; 70 Sol. Jo. 942. 


Part 1V—Conduct of the Sale. 


82a. Sale below reserve price—-Vendor bidding 
personally. }—NARRAMORE v. FULLER, HALL & 
FouLsHaM (1932), 76 Sol. Jo. 289. 


134. Add. Annotation :—Reid. Beyfus v. Lodge, 
[1925] Ch. 350. 


148, Add. Annotation :—Apld. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 


149. Add. Annolation :—Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 


150. Add. Annotalion:—Consd. Rawlings  v. 
General Trading Co., [1921] 1 K. B. 635. 


After this case add :— 
}+-See, now, Auctions (Bidding Agree- 
ments) Act, 1927 (c. 12). 


151a. -.|—At a sale by public auction 
of surplus property belonging to the Ministry 
of Munitions pltf. & deft. agreed, in order to 
avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement ptf. 
abstained from bidding & the goods were 
knocked down to deft. Deft. subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction.—Held: the 
agreement was not illegal, & judgment should 
be entered for pltf.— RAWLINGS v. GENERAL 
TRADING Oo., [1921] 1 K. B. 635; 90 L. J. 
K. B. 404; 124 L. T. 562; 37°'T. L. R. 


aided 
8 


aes IV. SECT. 3, SUB-SECT. 2. 


Sale * without reserve ’’—~ Bur- 
don of proof.}-The onus of proving 
that a gale y auction was ‘ without 
reserve ’’ is upon the person alleging it. 
In case of doubt the presumption is 
that the auction was one with reserve, 
NEUGEBAUER & Co., Lip. vo. HER- 
MANN, [1923] App. D. 664.—S. AF. 


(1 P. & B.) 464 


of gvuode 


CURRIER v. rE yigaie AE 17 N. B. 7. 


PART IV. SECT. 7. 
sf. Refusal of bidder to pay—Sale 
seized under 


Sheriff entitled to setl goods again.j~ 
HALIFAX AUTOMOBILE Co. v. 
ane L.T. 891; 57N.8. R. 1.— 


252; 65 Sol. Jo. 220; 26 Com. Cas. 171, 


O. A. 
Annotation :-—Apld. Cohon ». Roche, (1927) 1 K. B. 169. 
151b. ——.]|—-COHEN v. RocHE, No. 76a, 





ante. 
152. Add. Annotation :—Refd. Rawlings v. Gencral 

Trading Co., [1921] 1 K. B. 635. 
1538. Add. Annotation :—Refd. hae v. General 

Trading Co., [1921] 1 K. B. 635 
J|—A purchaser alleged by his answer to 
a suit for specific performance, that he acted 
as a puffer in bidding for one lot, & also as 
puffer in bidding for another lot, ‘which was 
knocked down to him; & that he therefore 
purchased the lot, & signed the agreement for 
the purchase, as the agent of the vendor; but 
the statement in his depositions of the cir- 
cumstances attending the signature was 
somewhat different from that in his answer, 
& he had signed an order on his attorney 
for payment of the deposit money :—Held: 
there was not sufficient evidence of agency, 
& deft. was held to have purchased on his 
own account. 

Taking into consideration the signature by 
deft. of the memorandum of agreement, the 
contradiction between his answer W& his 
examination, & his having given an order 
for the deposit in his own name, & on his 
own agent, it is impossible to contend that 
he i devas satin as the agent of pltf. (TURNER, 

).—-BENNETT v. SMITH (1852), 20 L. T. 
0.8. 28; 16 Jur. 421. 


1511. Knock-cut eale—lTnforcement 
of Eine between parties. }-—-GRANT 
y. N HITZMAN (1921), 56 N.S. R. 16.— 


———~,}—Sale declared void.— 
Fox . MERRICK (1860), 8 Gr. 323.— 


n li, ——.}--Held; the legal estate 
passed by the Gao vey ences & if it was 
sought to impeach it the yee mun be 


155a. 





execulion— 


DREW, 


PART IV. SECT. 9. taken into 


PART IV, SECT, 5, 


ai. Sale for cash——Bidder unable 
to ot a cash.\—Held : no sale had been 
-— DENIS v. MORINILL CoRPN. 





intending 
etre Ba 








urchasers at an unreserve 
iad ee competition b 

against one ano 
agalnne 


equity 
CROWDER (1864), 14 CG. P. TL CAN. 
n ifi. ——.}—A sale will not be set 
aside on the eroung that a party was 
prevented from bidding by promises 
made to him by the Such 





baal 
other is a 


ae ods ive: 2 W. W. R. 323; 34 Hie oollen & the anictioticer ia purchaser. 
AN, not bound ene a bid by a fact, if established, would constitute 
member of such combination.— the purchaser a trustee for him, & 
oi, —— Not panne by verbal state- Neuc ERMANN, would be subject for @ sult.——-BROOK ». 


ments made by vendor’s clerk at sale.|-~ 


BAUER & Co., Len. v.H 
(1993), App. D. 504.—8, AF. 


SAUL (1867), 2 Ob. Ch, 145.——-CAN, 


Vol. Hii.—Auction. Cases 171a—268, 


Part V.—Deposit. 


171a. Failure to require deposit—Whether bréach 


of contract with vendor. ]—Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay down 
108. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, the money deposited in part payment 
was to be forfeited. One B., who had 
previously bought for an American mil- 
ionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. fur a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit :—Held: there was no ngeligence or 
breach of duty on the part of the auctioneers 
in exercising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages, & the action failed.—CyYRiIL 
ANRADE, Lp. v. SotauBy & Co. (1931), 47 
T. L. KR. 244; 75 Sol. Jo. 120. 


191a. —-— --— Order for repayment under Law 


of Property Act, 1925 (c. 20), s. 49.]|—-Lease- 
hold shops described in the particulars of 
sale as ‘‘ Valuable business premises ’’ were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Sale, by one of which, namely, 
the sixth, it was stipulated that the leases or 
copies thereof might be examined at the 
oflice of the vendors’ solicitors before the sale 


have bought with notice of the contents 
thereof. Deft. only became aware of the 
sale on the day when it was held &, having on 
that day been supplied by the auctioneers 
with the particulars & special conditions, but 
not with the National Conditions, & relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual form of memorandum to the 
effect above stated & paid a deposit to the 
auctionecrs. In the course of investigating 
the title it came to deft.’s knowledge for the 
first time that the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper & 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. to procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft. refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft. counter- 
claimed rescission of the contract & to 
recover his deposit :—Held : (1) a shop which 
could be used for one purpose only was not 
fairly described as ‘‘ valuable business 
premises ’’; & (2) such a misleading repre- 
sentation by pltfis. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was Icd to expect. The action was dis- 
missed ; & deft. was declared to be entitled 
to give a valid receipt to the auctioneers for 
the deposit—CHARLES Hunt, LtpD. v. 
PaLMER, [1931] 2 Ch. 287; 100 L. J. Ch. 
356; 145 L. T. 630; 75 Sol. Jo. 525. 


& that the purchaser, whether or not he 
inspected the same, should be deemed to 


192. Add. Annotation :—Refd. Beyfus v. Lodge, 
[1925] Ch. 350. 


Part VIl.-—Rights and Duties in Relation to Vendor. 


213. Add. Annotation :—Refd. 
(1928), 95 L. J. K. B. 946. 


225. Add. Annotation :—Consd. Harrods, Ltd. v. 


Lemon, [1981] 2 K. B. 157. 


242a. Sale stopped by vendor.)—-Davizs v. Daws, 
Daws v. Davis (1980), 74 Sol. Jo. 663. 


246. Add. Annotation :—Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 


255. Add. Annolalions:—Refd. Page v. 


PART VIL SECT. 1. 


ti. Disappearance of 71 
-—Lot not resol. pee instructed defts, 
to sell bis bouschold furniture by public 
auction for cash without reserve. At 
the auction a suite of furniture was put 
up for sale, & after some bidding was 
knocked down to B. for £9 58. B. went 
away, ostensibly to get the money, but 


Cohen v. Roche 


(1919), 68 Sol. Jo. 55; Benton v. Campbell. 


Parker, [1925] 2 K. B. 410. 


257. Add. Annotation :—Refd. Albemarle Supply 


Co. v. Hind (1927), 43 T. L. R. 783. 


Sully 


did not return, & she could not be 
traced subsequently. The furniture 
was hot removed & defts. asked pitf. 
what they should do with it, but he 
refused to give any directions as to its 
disposal. Pitf. then sued defts. for 
£9 5s., the price of goods sold & 
delivered or, alternatively, as damages 
for negligence :—Held: the first claim 
could not he sustained in law & there 


268. Add. Annotation :—Consd. 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. 


268. Add. Annotalion :—Refd. Adams v. Morgan, 
[1923] 2 K. B. 234. 


Britannia Hy- 


had been no negligence on the part of 
defts.—ASIIENDEN & Co. v. DORNEY, 
{1930} W, A. L. R. 111.—AUS, 


PART VII. SECT. 6, SUB-SECT. 2. 


240 ii. ——.]—Re McCoi., MCOCOLL 
v. McCons (1881), 8 P. R. 480.—CAN, 


Cases 273-337. 


ENGLISH AND Emprre Dicust SuprieMent. 


Part VIII—Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations :—Consd. Benton v. Camp- 


bell, Parker, {1925]2 K. B. 410. Refd. Page 
v. Sully (1918), 68 Sol. Jo. 56. 


280a. ——— Option to resell on purchaser’s default.] 


282. 
289. 
298. 


813. 


-——-Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 
catalogue providing: ‘‘ The lot to be taken 
away & paid for the day after sale,” & ‘‘ upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.’’ A _ purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale :—Held; the 
words ‘‘ al) lots uncleared shall be resold ”’ 
did not impose any obligation upon the 
auctioneers, but merely conf upon them 
an option of reselling at their discretion, & 
the auctioneera were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser.—Rosinson, FIsHER & 
HARDING v. Benar, [1927] 1 K. B. 613; 96 
L. J. K B. 150; 186 L. T. 284; 91 J. P. 59; 
43 T. L. R. 66, D.C. 

Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


2938a. 


295. 
296. 


-.|—PAaGE v. SULLY, No. 301a, 


bell, Parker, (1925]2 K. B. 410. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, {1925] 2 K. B. 410. 


801a. Non-delivery-——Goods Included in a lot by mis~- 


807. 


311. 


812a. 


take.|—In the catalogue of a sale by auction 
a lot marked 108 to 109* was included, being 
various bundles of paper. Item 109* was 
s bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it separately. It was, however, knocked 
down to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ‘‘ By 
order of J. S. & others.”” The buyer brought 
an action for damages against the auctioneer : 
—Held: the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
persona] liability, the auctioneer was per- 
sonally liable for non-delivery ; & the fact 
that the buyer accidentally learned of the 
ownership of lot 109* was not material.— 
PAGE v. SULLY (1918), 63 Sol. Jo. 65, D. O. 


Add. Annotation :—Refd. Page v. Sully 
(1918), 63 Sol. Jo. 55. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


-.J—An auctioneer who sells a chattel on 
behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 
sell.— BENTON v. CAMPBELL, PARKER & CO., 
[1925] 2 K. B. 410; 94 L. J. K. B. 881; 
134 L. T. 60; 89 J. P. 187; 41 T. LL. R. 
662; 69 Sol. Jo. 842, D. O. 


Part IX-—Rights and Liabilities in Relation to Third 


Parties. 


387. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, (1925] 2 K. B. 410. 








Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 762. 


the purchaser at the sale W. waa not The purchaser paid the anctioneer the 

PART VIIl. SECT. 2, SUB-SECT. 1. reaponsible to the buyer.— ARCHIBALD auction rovided for by the condi- 
— ; _ t Wasner & Co. & KINNERNEY, [1923] tions of e. The purchase subse- 

entered into a hire-purchase agreement N. Z. L. R. 165.—N.Z. quently fell through owing to the 
in reapect of a motor car. After m i. —_——~ .}-A house & Vendor’s inability to get certain mtgoes. 
making hin firet payment C. delivered premises were put up for sale by public to join in the sale:—Held; tho 


the car to W. to sell at public auction. 
K. bought the car at an auction con- 
ducted by W. :—Held: 
the vendor having been disclosed to 


auction, 


the name of 


but no asale was effected. 
Subsequently a sale by private treaty 
was made & the original conditions of 


salo were signed by the purchaser. 


P r was not entitled to recover 
he auction fees paid by him to the 
auctionecer.—M'NULTY ©, HANRATTY 
(1917), 62 I. L. T, 43,—IR. 


AUDIENCE, RIGHT OF. 


See BARRISTERS; SOLICITORS. 


AUSTRALIA, COMMONWEALTH OF. 


See DEPENDENCIES AND DOMINIONS. 


[1923] 1 K. B. 282. 


Part I. 


1. Add. Annotation :—Refd, Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353 


6. Add. Annotation :—Refd. Folkes v. King, 


BAILMENT. 





16. 


In General. 


Add. Annotation :—Refd. 
‘ Ralphs v. Swithenbank, [1932] 1 Ch. 1. 


88. Add. Annotation :—Retfd. 


Vol. TI. Oases 


Re Carrington, 


Van Oppen v. 


Tredegars (1921), 37 T. L. R. 504. 


Part Il.—Gratuitous Bailment. 


517.; Copper Export Assocn. Inc. v. Mersey 


43. Add. Citation :—Palm. 881. 


Annotation :—Refd. 
Raym. 227, 
46. 


PART I. SECT. 1. 


sk. Person obtaining posseasion & con- 
trol of goods wit oumer'sa consent.) 
—To constitute a bailment it is suffi- 
cjent if the bailee, having obtained pos- 
session & control of the bailor’s goods 
without the latter’s knowledge or 
consent, afterwards acknowledges to 
the bailor that he holds them for him, 
& thereafter retains possession & 
control for him with his consent.— 
MAKOWER, MoBratn & Co., PRo- 
PRIETARY, LTD. v. Datanrty & Co., 
Lrp., 1921] V. L. R. 365.—AUS. 


18i.—— Litcence fo occupy floor 
space.}—Deft. was owner of a private 
garage, & rented to pitt. the right to 
store motor car therein. The 
garage had no dividi partitions or 
stalis, no particular space was 
assigned to pitt. Pitt. was given a key 
of this garage & was able to enter at 
any time he saw fit todo so & remove 
& return his car as he chose :—Held : 
deft. was not bailee of pltf.’3 car.— 
LESSER v. JONES, [1920] 47 N. B. R 
318.—CAN. 


141. —— Goods left at cloak-room— 
Ball organised by committee.}—The 
committee hired a hall, & tickets were 
sold. A room was provided for a 
cloak-room, & a caretaker of this 
room hired at &® remuneration paid 
by the committee. When resp. pre- 
sented his numberod ticket correspond- 
ing to the number placed on his coat 
it was found that another coat had 
been substituted for bis:—Held: as 
regards the caretaker, there was no 
implied contract between him 

reap. As regards the membera of the 
committee, any contract they might 
Take was a contract on behaif of the 
whole body, including resp.— CoRBETT 
v. JAMIESON, [1923] N. Z. L. R. 374.— 


301. —-— Cab driver & cab proprictor, } 
—A taxi-cab co. hired cabs to drivers 
under a contract which purported to 
create the relation of bailor & bailee 
aa between the letter & the hirer. The 
letting was for a period of twenty- 
four hours. At the termination of 
the ver waa to return the 
cab immediately to the co.’s garago 
Pel ol order & condition, If he so 

the driver could use the co.’s 
telephone, uniform & 
F inspection services. He suppli 
his own petrol, but bad to buy it rom 
the co. He waa to keep the cab in 
ane atice if to arive 
o person ve 
if. The cab was to be used exclustvely 
for the carriage of 
ht to ins 


Hill v. Vaux, 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; Betts v. Metropolitan 
Police District Receiver (1932), 48 T. L. R. 


1 Ld. 
47. 


hiring, such sum being a fixed eid 
centage of the amount earned by him 
as fares during the hiring, the balance 
belonged to the driver. He had no 
specific right to a renewal of the agree- 
ment; but each day he took out a cab 
a contract embodying the above pro- 
visions was executed by him :—Held: 
the contract was one of bailment & not 
purtpership.—CHECKER TAXICAB CO. 
oo [1930] N. Z.-L. R, 169.— 





sl. Delivery of mineral-water 
bottlea-——~Charge for detention of empties. } 
——Plitfs. sold mineral-water in bottles 
branded with their name. Thvu course 
of dealing with customers was to 
invoice the bottles at a deposit rate of 
two ahillings per dozen & when bottles 
were returned the customers wero 
credited in full. Where bottles were 
not returned the customers were 
debited with a charge for them, pltfs. 
usually qecoptlng half the deposit rate 
for missing bottles where a deficiency 
was found to exist :-—Held : the trans- 
action was in law a bailment in which 
bare possession of the bottles vested 
in the borrower, the true ownership 
remaining in the lender.—CANTRELL 
COOHRANE ©. NEESON, (1926) N. I. 107. 


S mmend 
e 


PART I. SECT. 2. 


sm. General rule.}—A man cannot be 
made a bailee of goods against his will. 
~—McCUTCHEON v. LIGHTFOOT, {1930] 
S.C. R. 108; 1D. L. R. 995; affg., 
{1929] 1 D. L. R. 971; 1 W. W. R. 
694: 38 Man. L. R. 160; revg., [1928] 
3 W. Ww. R. 240.—-CAN. 

38 fi. ———.}--LONG v. R. get 63 
Me L. R. 134; 31 Exch. C. . 264.—— 


PART II. SECT. 1, SUB-SECT. 1. 


so. Timber sold remaining tn mill 
ards—Warehouse receipt given to 
syer.j—Held : seller gratuitous bailee 

for buyer.—~FERGUSON v. EYER (1918), 
438 O. e R. 190.—CAN. 

40 ii. ~-—_ Valuabies of bathers left 
with caretaker of bathing-shed. }—Appits. 
were sued by resp. for the value of 
a gold watch & other articles left by 
resp. in the oustody of the caretaker 
of a bdbathing-shed conducted by 
applts. & which were lost, presumably 
stolen :—Held: the fact by under- 
te the care of valuables belonging 
to bathers the use of the bathing-shed 
was rendered more attractive would 
constitute a conaideration.—Tmaru 
Boroven Oovunci. v. BOULTON, [1924) 
N. Z. L. R. 865.-~—N.Z,. 

hired a 


40 iv. —— 
ieckes ni Heth s bathing bhedelu ettcn 
to place his clothes & effects & which 
was securely looked before he proceeded 


5 


Docks & Harbour Board (1932), 48 T. L. R. 542. 
Add. Annotations :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Coldman v. Hill, [1919] 1 K. B. 448; The 
Empress (1922), 92 L. J. P. 42. 


to bathe. Subsequently on opening 
the locker it was found to be empty. 
In an action based upon a contract of 
bailment the judge expressly found 
that there was no one continuously 
employed on duty in the locker room 
during the absence of pitf. & returned 
a verdict for pitt. for the value of the 
articles p fin the locker :—Held: 
inasmuch as there had been no finding 
of facts from which any duty owed by 
deft. to pitf. would arise there must be 
& new trial.—GREENWOOD v. WAVER- 
LEY MUNICIPALITY COUNCIL (1928), 28 
S. R.N.S. W. 219; 45 N. 8. W. N. 
59.—AUS. 


PART II. SECT. 1, SUB-SECT. 2. 


47 ii, —— ——.}—Pitf. on leavin 
a hotel was allowed to leave a locke 
bag in the baggage room, which was 
kept locked except when opened for 
taking lugrage in or out. pn calling 
for the bag he found contents bad been 
atolen :—Held: the hotelkeeper was 
a gratuitous bailee & had exercised the 
reasonable care of a prudent man.— 
BREWER v. CaLori (1921), 29 B. C. R. 
457.—CAN. 

47 iii. ——-.J—~GIBSON vw. WIL- 
80N & DOWNER (1922), 67 D. L. R. 
410.—CAN. 

47 iv. —— ——.}~The duty of a 
gratuitous bailee is to take the same 
care of the goods deposited with him 
as a ressonably prudent & careful 
man micht fairly be expected to take 
of his own property.—MUMFORD v. 
NORTHERN Rusts Oo., (1924) 2 
W. W. R. 745.—CAN. 

47v.-—-— Cloak-room— Of 
school. }—Boarde of Education are not 
insurers of schoo! children’s clothing; 
ther are respontible for {ts loss or 
injury only when it is caused by their 
negligence.—STEVENSON v. TORONTO 
BoarRgp oF EpvucatTion (1919), 46 
QO. L. R. 146 ; 17 O. W. N, 52.—CAN. 
nate Res a Ite sg! Sette 
club. Pp. gued applits., a 
club, for the value of a coat which she 
had left. at appits.’ cloak-room at the 
racecourse, & which disappeared from 
there. Resp. was holder of a ticket 
for the race meeting, but pald nothing 
for the deposit of the coat. There 
were bh on the walls of the waiting- 
room votices stating that while eve 
care would be taken of deposite 
articles the club acce no respon- 
sibility for same :—Held: there was a 
want of care on the part of appite. 
in dchere the duty they had 
accepted.— WELLINGTON CING CLUB 
v. SYMONS, {1923] N. Z. L. R. 1.—-N.Z. 

i-— -}-The exhibl of 
a dog at a dog show constitutes a . 
ment for the benefit of both the 














Cases 50—108. 


50. 


50a. 


Add. Annotations :—Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170 ; The Cairnsmore, 
The Gunda, (1921} 1 A. 0. 489; The Canadia 
(1922), 127 L. T. 499. 


J~—Pitf., who was a member of a 
residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rujes provided that ‘‘ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.”’ The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal :—Held: defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 
care, they were liable for the loss.— WILLIAMS 
v. CURZON SyNpDICATE, Lrp. (1919), 35 
T. L. R. 475, C. A. 








52. Add. Annotation :—Refd. Coldman v. Hill, 
{1919] 1 K. B. 443. 

64. Add. Annotation :—Refd. Coldman v. Hill, 
{1919} 1 K. B. 443. 

65. Add. Annotation :—Retd. Layton v. General 
Steam Navigation Co. (1923), 1380 L. T. 662. 

67. Add. Annotations :—Consd. Coldman v. Hill, 


{1919] 1 K. B. 443. Distd. City of Baroda 
(Cargo Owners v. Hall Line (1926), 42 
T. L. R. 717. 


ENGLISH AND Empire Dicrst SUPPLEMENT. 


69a. Loss of goods.]—-An innkeeper is not liable 


Anno 


70. 


75. 


88. 
90a. 


91. 


96. 


100. 





in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carrier.— WILLIAMS v. GESSE (1837), 3 
Bing. N. 0. 849; 70. & P. 777; 3 Hodg. 
181; & Scott, 56, 57; 182 EB. R. 687. 


tation :-—Refd. Wilkinson v. Verity (1871), L. R. 6 
Cc. P. 206 


e 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; G.N. Ry. v. L. EL. P. 
Transport & Depository, 11989) 2 K. B. 742. 
Add. Annotations :—As to (2) Refd. Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 859. Generally, Refd. Coldman 
v. Hill, [1919] 1 K. B. 443; Smith v. G. W. 
Ry. (1920), 37 T. L. R. 117. 

Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

Liability where goods recovered by 
owner.|—Trover & conversion lies for goods 
found & converted although they come 
afterwards to the hands of the party that lost 
them (Rou, C.J.).—Gowr v. —— (165]), 
Sty. 261; 82 BE. R. 695. 

Add. Annotations :—Refd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81; United 
Fruit Co. v. Frederick Leyland & Co. (1930), 
47T. L. R. 33. 

Add. Annotations :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. The 
Empress (1922), 92 L. J. P. 42. 

Add. Citations :—sub nom. PARRY v. ROBERTS, 
3 Ad. & El. 118; 5 Nev. & M. K. B. 669; 
4L. J. K.B. 189. 


103a. S. P. Parry v. ROBERTS (1835), 3 Ad. & El. 


106. 
108. 


118; 5Nev. & M. K. B. 669; 41. J. K. B. 
189; 111 E. R. 358; sub nom. BARRY v. 
Roserts, 1 H. & W. 242. 

Add. Citation :—sub nom. ANON., Cary, 9. 
Add. Annotation :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


exbibitor & the club or assocn. bolding 
the exhibition, & the latter aro liable 
for their own carelessness potwitb- 
peepee a@ pron in the entry form 
signed by the exhibitor that “‘ it shall 
be a condition of entry that the club 
shall not be liable for loss or damage 
to any exhibit occasioned by fire, 
accident, condition of structure, or 
negligence of other exhibitors or of 
the officials or servants of the club or 
otherwise.”’—- ANDREW v. GRIFFIN, 


59 tii, —— -}~Defts. having by 
mistake removed a suit caso from a 
railway carriage, took the most and 
means of restoring the suit case the 
owner by Paes it on a steamer about 
to leave for a point on the rallway :—- 
Held: (1) defts. as bailees without 
reward were bound to use as much 
diligence in dealing with the goods in 
their possession as they would in 
dealing with their own; (2) In deliver- 
Ing the sult’ case to a fireman on the 
steamer tho o delivered to the mate. 
defts. failed to acquit themsclves of 
the responsibility resting upon them.— 
M WAN v. McCuLLocn, (1926) 1 
D. I. R. 312 : 58 N. Ss. Rh. 320.—CAN. 


65 iv. ———~.J-— The fact that a 
chattel has been lost or injured in 
the hands of a gratuitous ballee raisea 
a primé facie presumption against 
him. That presuinntion: however, 
may be rebut by his proving that 
he was not to blame for the loss 
or injury.—MUMFORD vt. NORTHERN 
de Co., (1924) 2 W. W. ht. 745.— 








PART II. SECT. 1, SUB-SECT. 4. 


TT i. Rights of finder against all bul 
true owner— Money found in shop.|— 
Deft. was a shopkeeper, & piltf., a 
Palesman in the shop, picked up from 
the floor a roll of banknotes, & handed 
it to doft., who cuused inquiry to be 
made for the owncr. No ciaim was 
made, & deft. kept the notes :—~/eld: 
the property was “ lost,” & as against 
all other persons than the owner, tho 
finder became the substantial owner of 
the thing found by him, & plitf. was not, 

reason of being in the employment 
of deft., deprivod of his rights an a 
finder.—HaYNEN tv. MUNDLE, 22 
C. L. TT’. 152.—CAN, 


17 =i. Or in acing) Kil 
clerk in a bank noticed lying on a desk, 
used by patrons of the bank in the 
public portion of the premises, a wallet 
containing monoy, & handed it over 
to the manager for the rigbtful owner, 
who never was discove or appeared 
to claim it :—Zeld: the moncy was 
not “lost.”—HEDDLE v. BaNK oFr 
Heres (1912), 17 B. ©. R. 306.— 








PART Il. SECT. 8. 


108i, Duties of borrower—-Measure 
of diligence.J}—Where an owner of a 
motor car leaves it at a garage to be 
repaired & is given, without charge, a 
rootor therefrom for use in the mean- 
time, he is a balleo from the garage 
Ee rietor without roward unless it 
hat the work of repa is the 
consideration for the Joan of the car. 
He is therefore bound to tako roason- 


G 


ablo care'of the car hired, & if it be 
received by him in good condition & 
he returns it damaged & fails to give 
any account of the time, placo & man- 
ner of the injury, the law will presume 
that he has been negligent.—Bisou 
MoToR ParLors v. KEEL, [1918)} 1 





Ww. Rr. 706: 39 D. L. R. 410.— 
CAN 

108 ii. -—-— Onus to negalire 
negligence.|—Pltf. loaned deft. his 


traction engine to be used for hauling 
a gasoline engine to start same. While 
being ured for hauling a separator 
over rough ground the crankshaft 
broke :—#iela : the onus was on deft. 
to negative nogligence on his part, &, 
not having discharged this onus, he 
was liable in dam ——SMITH wv. 
Moats, (1921) 1 W. W. R. 268; 56 
D. L. R. 418; 14 Sask. L. R. 37.— 


108 fii, ~—--- J ANDERSON v, 
hi (Sask.), [1928] 3 D. L. R. 248.~- 





108 iv, ---—- ----—.]—-Defts, having 
delivered their motor-truck to pie 
to be repaired, pitfs. lent defts. a truck 
for the time their own was under repair. 
The borrowed truck was injured while 
being driven by defts.’ servant, & 
pitfs. sucd for damages, alleging 
negligence :—Held : defta. were gra- 
tuitous bailees, the bailment being for 
their sole benefit, & the onus was upon 
them to prove that they were not 
guilty of even slight negligence.— 
{IVERDALE GARAGE, . v0. BARRETT’ 
Bros., [1930] 4 D. L. R. 429; 65 
QO, L. Rn. 616,.--CAN. 


118. 


Add. Annotation :-—Refd. Sack v. 


Jones, 
[1925] Ch, 235. 


125a. 


Vol. 11.--Bailment. Cases 118—141. 


S. P. Price v. Groom (1848), 11 L. T. O. S. 
475, N. P.; on appeal, 2 Exch. 542. 


122, Add. Annotation :—Refd. Smith v. Wood 131. Add. Annotation :-Consd. Lambert v. I. R. 


128a. 


133. 


136. 
137. 


140. 


140a. 


(1928), 139 L. T. 250. 


7 pt I have a load of hay, & 
another will come & mingle his hay with 
mine, in this case I may well take & detain 
the whole (CROKE, J.).—-DoWaLas v. KENDALL 
ae as reported in 1 Bulst. 93; 80 E. R. 








Part Ill.--—Bailment for 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 92 
L. J. P. 42; Halliwell v. Venables (1930), 99 
L. J. K. B. 353. 

Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448. 


Add. Annotations :—Consd. Winkworth v. 
Raven, [1931] 1 K. B. 652. Refd. Coldman 
v. Hill (1918), 88 L. J. K. B. 491; Welden 
v. Smith, [1924] A. C. 484. 

Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 50. 
Refd. Coldman v. Hill, [1919] 1 K. B. 
443; The Santa Catharina (1919), 88 L. J. P. 
170; Williams v. Curzon Syndicate (1919), 
35 T. L. R. 475; Gibaud v. G. E. Ry., 
[1921] 2 K. B. 426; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 38 
T. L. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87; Layton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 662; Fagan 
v. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432; Calico Printers’ <Assocn., 
Barclays Bank (1930), 145 I. T. 51. 


Car driven ‘at customer’s sole risk.’"]— 
The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause: ‘‘ Cus- 
tomers’ cars are driven by your staff at 
customers’ sole risk.”” The car was sent out 
by deft. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 





eee 


Ltd. v. | 


131a. 


Va 


Innotattons :-—Apld. Forbes, Abbott & Lonnard v 
(11927), 138 T. L. 286. 
Ltd. v. Barelays Bank (1931), 145 L. T. 51. 


Comrs. (1927), 12 Tax Cas, 1053. 

Distinct chattels.|—The doctrine of con- 
fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (BRAMWELL, B.).—SmrraH v. TORR 
(1862),3 F. & F. 505, 





luable Consideration. 


injured owing to the negligence of the driver : 
—Held: the above clause protected deft. 
from liability for the negligence of his 
servants.— RUTTER v. PALMER, [1922] 2 
K. B. 87; 911L. J. K. B. 657; 127 L. T. 419; 
38 T. L. R. 555 ; 66 Sol. Jo. 576, C. A. 

G. W. Ry. 


Consd. Calico Printors’ Assocn., 
Refd. Durn- 


ford v. G. W. Ry. (1927), 43 T. L. R. 527. 


140b. 


No liability for any accident or damage 
—-Whether bailee liable for negligence.]- 
Pitf., the owner of a stcam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft. co., who were ship repairers. A 
clause in the contract under which defts. 
allowed the use of their slipway provided 
that ‘‘ All persons using the slipway must 
do so at their own risk & no liability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to the slip or when on it or when 
launching from it... .’? The trawler was 
put on the cradle & was drawn out of the 
water, but suddenly she fell over on her side 
& wasdamaged. Inan action for negligence : 
—-Held: the above clause, though it did not 
expressly mention negligence, protected defts. 
from liability.—-REYNOLDS v. Boston DEtEP 
SEA Fisyuina & Ice Co., Lrp. (1922), 38 
T. L. R. 429, C. A. 


Annotations :—Distd. Forbes, Abbott & Lennard v. Great 


Western Ry. (1927), 96 I. J. K. B. 
Printers’ Assocn., Ltd. v. Barclays Bank (1931 ) 145 L. T. 


51. 


141. 


B. 995. Consd. Calico 
Rofd. utter +. Palmer, [1922] 2 K. B. 8 


Add. Annoiation :—Refd. Coldman v. Hill, 
(1919) 1 K. B. 448. 


PART Ilil. SECT. 1, SUB-SECT. 1. 


138 if. Not liable for thefi— 
Motor car left al garage—Garage under 
repair.} — FOURNIER vw. MCKENNA 
(1921), 67 D. &. RN. 725; S54 N.S. R. 
479.—CAN. 

135 fi, ——-  —--—.}—A__ restaurant 
keeper who invites customers to deposit 
articles of clothing temporarily a 
place provided by him for that purpose 
is a bailee for hire & not a gratuitous 
bailee. It is part of the accommoda- 
tion for which the keeper of the 
restaurant receives his recompense 
from his customers. The batlee iu 
such a case ir bound to exerciser 
ordinary diligence in caring for the 
articles entrusted to him & {s liable in 
case of failure to do 80.—MURPHY ob. 

136 iii. Stahle keeper.|—- 
Pitf.’a mare, kept for him in an open 
stall in deft.’s stable, was kicked by 
& horse, which was kopt in the adjoining 
open atall, & had broken his halter 
shank during the night & got loose :— 
Hdd: as it was not proved that the 











horse had ever broken a halter shank 
before, or that the shank was oot as 
strong as halter shanks usually were, 
deft. was not Hable.—TEMPLETON v. 
Wapptncton (1904), 24 C. L. TT. 
Occ. N. 141: 14 Man. L. R. 495.—CAN. 


an. Liability for acts of ser- 
va@us.}—A motor car was entrusted by 
its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the car out for his 
own purposes, contrary to his om- 
overs. instructions & without their 
nowledge, While being driven by 
the night watchman the car collided 
with anothor oar & was damaged :— 
Held: as the defenders had delegated 
their duty of keeping the car safely 
secured {n the garage to their servant, 
they were liable to pursuers for the 
servant’s failure in performance.— 
CENTRAL MoTors, GLascow, LTp. +. 
Cessnock Garace & WMoror Co., 
{1925] S. C. 796.—SCOT. 


——— =, J Pltf., a customer of 
left his motor-car at deft.’s ser- 





80. 
deft., 


vice station to be supplied with gas & 
oil & washed. There were no facilities 
at the station for washing the car, & 
deft.’3 servant, as was his duty, took 
out the car to drive it to a garage to be 
washed. On the way to the garage 
the servant changed his mind & drove 
the car in another direction “upon a 
frolié of his own.’ In doing so he 
ran the car into a tor phone pole & 
damaged the car :—Held: doft., as 
master, was liable in damages for the 
wro act of his servant.—VAN 
GEEL v. WARRINGTON, [192911 D. L. R. 
94; 63 0. L. R. 143.—CAN. 


141 iv. —— ———.}—Where a bailee 
for reward, or a pon who is under 
tho same legal obligations as such a 
bailee, ig sued for the loss of goods, the 
onue of proving that the loss did not 
occur through any want of reason- 
able care on the part of deft. or hia 
employees is upon deft.—MAKOWRER, 
McBreata & Co., Proprietary, Lip. 
v, Dauorty & Co. Lrp., [1921] 
Vv. L. R. 365.—A US, 


141 v. -.)—The burden is 


Cases 142—192a. 
142. Add. Annotation :—Refd. La 
148. 


144. 


145. 


159. 


1638. 


168a. 


v. General 
Steam Navigation Co. (1923), 180 L. T. 662. 


Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 


Add. Annotations :—Consd. Layton v. General 
Steam Navigation Oo. (1923), 180 L. T. 662; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v.-Canadian 
Government Merchant Marine, [1927] 2 K. me 
432; Calico Printers’ Assocn., Ltd. 
Barclays Bank (1930), 145 L. T. 61. Reta. 
Coldman v. Hill, [1919] 1 K. B. 448; The 
Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., (1926) 1 K. B. 50. 


Add. Annotation :—Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 


Add. Citation :—88 L. J. K. B. 55. 


Annotation :—Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294. 


Add. Annotations :—Consd. Gibaud v. G. E. 
Ry., {1921} 2 K. B. 426. Apld. Buerger v. 
Cunard S.S. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458, L. & N. W. 
Ry. v. Neilson, [1922] 2 A. 0. 263; The 
Refrigerant, [1925] P. 130. 

Evidence of negligence—Fatlure to 
examine goods perlodically.]—Resps.’ wheat 
was stored at applte.’ warehouse, which 
was allowed to become congested with grain 





164. 
168. 


171. 


184. 
190. 


192. 


192a. ——_ Lcss 
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of various kinds, including a which 
had a special tendency to heat, tae 
were in consequence unable to falfl th 
obligation they were under to reaps. to By 
cute their orders to turn & coo as expe- 
ditiously as they were bound to 5 as. : 
wheat was moist, & there was chao ri hae . 
even a small rise in the surrounding 
alegre pecan unless it was cxpeditioualy 
ed, t to heat:—Held: applts 
were liable. Bi lies Gram Srorace & 
Transit Co., Lip. v. CHARLTON & BaGsHAW 
(1918), 146 L. T. Jo. 20, H. 


Add. Annotation :—Refd. Coldman v. Hill, 

[1919] 1 K. B. 443. 

Add. Annotation :—Generally, Retd. Lioyds 
Bank v. Chartered Bank of India, Australia & 

China, [1929] 1 K. B. 40. 


Add. Annotation :—Consd. Engel v. Lan 
cece & General Assce. (1925), 41 T. L. RB. 
4 


Add. Annotation ;—Refd. L. & N. W. Ry. 
v. Hudson, {1920} A. C. 324. 

For ‘‘ Company not responsible for package 
over £10,’’ read ‘‘ Company not responsible 
for package over stated value.’’ 


Add. Annotation :—Refd. Gibaud v. G. BE. Ry. 
(192), 125 L. T. 76. 


Add. Annotation :—Consd. Gibaud v. G. E. 
Ry., {1921} 2 K. B. 426. 


of luggage left outside cloak- 
room.}|—A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 


1tf. in the first instance to establish 
ne igence, but where the loss is 
established or the goods are not 
returned, a sufficient case is raised 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes negligence to be the cause of 
the loss or non-return. Where there 
is no explanation of the cause of loss 
& deft. fails to meet the pri acie 
case against him he will be held liable 
for the consequences of his neglect.— 
MURPHY v. HaRtT (1919), 52 ON. S. R. 
79.—CAN. 





141 vi. ——.]-——CAMMAERT 1. 
GRasBWOLD (Alta.), {1926} 2 D. L. R. 
1062.—CAN, 

141 vii. -J—Where goods 
atored with a bailee for reward are 
damaged while under his charge the 
onus is on him of showing that he took 
all reasonable care to prevent such 
damage. In an action against a 
garage proprietor for d to a 
motor car ca y & fire of unknown 
origin which broke: out In the garage 
in which the car was stored some hours 
after the apparent complete oxtinguish- 
ment of a previous fire which had 
occurred on the evening prior to the 
morning op which the fire in question 
herein started : add: the finding of 
the trial judge that the proprietor 
had discharged the onus on of 








Fame 


disproving negligence was warranted 
by the evidence &, therefore, should 
sustained.— ROMANO v. COLUMBIA 
renee ae (1930) 1 W. W. R. 159; 
.L. R. 815; 42 a O. R. 168 ; aly.» 
(10014. L. R. 1 1064; 2 W. w.k 
6.—CAN 
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157 lv. —— Ship es in dry 

dock—In by water moored 

no PORTaR & SONS ». 

da Bros, Dry Dock Co., [1929] 
D. L. R. 661; 63 0. LBL 437.-—-CAN 


161 vi. Read now “ 163ai.” 


161 vii. Read now “ 168: ii.”’ 


168a ili. -J— Pitf. 
placed apples in the coo! stores of deft. 
The apples were in good order & con- 
dition when they were placed In the 
store. Several months later the apples 
wore taken out of the store con- 
sidcrably damaged & deteriorated :— 
Held: it was the duty of deft. being & 
bailee for reward to to provide a cool 
store tit for ae purpose intended, & 
to maintain proper tem perature 
& proper silat on of cold at oa 
the store by efficient means, & to sto 
the apples {n such manner as auld 
ensure access of the cold air to the 
fruit; & as fruit was Hable to be 
injurioualy affected by “ir ta to 
pare any of these duties, & bt 
come affected at any time, it was the 
duty of deft. to inspect the fruit in the 
store at reasonable times, &, if indica- 
tions of deterioration were observed, 
to notify pltfs.,, &, if necessary & 
practicable, to take steps to protect 
the goods from further say Sa 9 —_ 
patho oye Co., LTp. & OK- 
N PREEZING Co., LTp., 
Progat Ne Ze v. *R. 662.—N.Z. 


163a iv. Failure to inapect 
premisea— Defective wharf.) —Held : the 
collapse of the wharf waa due to 
failure of worm-eaten piles supporting 
it, & such defect should have been 
known if proper ail eave had beet 
used in inspection.— ras WITH 
Co., LTD. v. AHLIN (1918), 42 A? D. L. ay 
97 CAN, 

















chaser without 
roduetion oF lake of lading.}— 
Heid: defte., an dies co., to leaden 
the goods had been shipped for sto 
were Hable.-—-NOBRTHERN GRAIN ai 
Lise, v. cone. ELEVATOR & TRAN- 
1r Co., LtTp., [1926] 1 D. lL. R. 297; 
ie 8.0. BR. 120.—CAN. 


172 ll. —~—,}]——Pitf. delivered goods 
to doefte., a warehouse co., for storage. 


8 


The warehouse contract provided that 
the responsibility of the co. “ for the 
contents of any piece or package is 
limited to the sum of $50, unless the 
value théreof ia made known at the 
time of storage & receipted for in the 
schedule; an additiona) charge will 
be made for higher valuation. The 
goods, which were tn several packages 
were stored without a declaration os 
value & without any additiona! cha 
for a higher valuation. Throngh the 
negligence of defta.* servants, the goods 
were eeu in a shipment of other 
goods & sent to England. Some of 
Ore. ‘a goods were lost, & others 
damaged :—Held: the amount which 
was entitled to recover was 
imited by the clause of the warehouse 
contract. one v. ee gaa 
Srcuritry Fis SToORsA & 
Movine Co., bap. 1921) 2 W. We. R. 
348 ; (1921) 2 . R of 9.—CAN. 
172 ill, —— aa cold sto 
ave a recetpt for | oo store 
hem which e co. will use 
oc endeavour as eaites care a all 
consigned to ita wh but 
it not be held i aeacear d ir 
damage whatsoever. . . Pree tba 
are received subject to the conditions 
on the back of this recelpt.”’ The first 
cy ay on the pace was, a The co, 
use oe endeavour taking 
ds consigned to its 
: gers 1 not sr he pelle tag nate 
poe log or dam 
Or ntainta te higb or too 
lone a s temiperature ic Pg iy faflure 
of machinery, buil or plant fire, 
or any —— canss w ver other 
than theft '':—Held: the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforta were unsuc- 
ceasful for any cause other than theft, 
they were not to be Hable in damages.— 
Pp APNGALL & Son v. Duxnper Ics 
& Coup Sroraan Ooa., (1924) 8. CG, 
238.—800T. 


care of 


Annotatt 
{1922] 
1921 


OCunard S. 8. Co., [1924 


specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
oe taking the ticket, is not prevented 

m being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

Pitt. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 

orting to be a cloak-room ticket upon the 
ace of which was legibly printed the follow- 
ing condition: ‘“‘ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & ld. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
Cc es.’’ The value of the bicycle exceeded 
£5, but plitf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pitf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition; & it 
was not found & there was no evidence to 
show that plitf.'s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
officia] in leaving the bicycle at the door of 
the cloak-room it had been stolen :—Held: 
(1) assuming that the condition was un- 
reasonable which, semble, it was not, defts. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
irrevelant as to be foreign to the contract; 
(2) defte. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room; (3) on the above 
facts & findings judgment should be entered 
for defts.—GIBAUD v. GREAT EASTERN Ry. 
Co., [1921]2 K. B. 426; 90 L. J. K. B. 535; 
125 L. T. 76; 37 T. L. R. 422; 65 Sol. Jo. 
454, 0. A. 

ons :— Aa to (2) egned, L. 
2 A. C. 263. d. Arm 


) 3 K. B. 478; 
unan v. Southern Ry 


& N. W. Ry. v. Neilson, 

our v. Walford (London), 
The Oap Palos, chat Bi 458 ; 

. (1923), 130 L. T. 181; Buerger v. 

412 K. B. 646: The Refrigerant, 

{1025} P. 180. rally, Refd. Foscolo Mango & Co. v. 
tag Line, Ltd., [1931] 2 K. B. 48. 


194. Add. Annotation :—Consd. Gibaud v. G. E. 


Ry. (1921), 125 L. T. 76. 


‘ ———,.)— Dover v. MILLs (1831), 
50. & P. 175; 172 EB. R. 928, N, P. 


Bomenewerpnetrelis — ining 


Annotation --——Refd, Oolepepprev. Good (1832), 5 O. & P. 380, 
197. Add. Annotations :—Expld. & Distd. Thomp- 


son v. London, Midland & Scottish Ry. Co., 
1980] 1 K. B. 41. Consd. Gibaud v. G. E 

y: (1921), 125 L. T. 76. Apid. Hhinger v, 
8. B. & O. Ry. & The Pullman Car Co. (1922), 


198. 


201. 


208. 
207. 


211, 
212. 


215. 


Vol. Ti.—Bailment. Cases 192a—224. 


88 T. L. R. 678; Hearn v. Southern Ry. 
(1925), 41 T.L. R. 305. Consd. Thompson v. 
L. M. & 8. Ry. (1929), 98 L. J. K. B. 615. 


Add. Annotations :—Apld. Thompson v. L. M: 
& S. Ry. (1929). 98 L. J. K. B. 615. Refd. 
Gibaud v. G. BE. Ry. (1921), 125 L. T. 76. 
Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

Add. Annotation :—Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46. 

Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 736, 
Add Annotation :—Refd. Geddling v. Marsh, 
[1920] 1 K. B. 668. 

Add. Annotation: — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 
T L. R. 37. 

Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. wv. Thornycroft (1926), 185 


L. T. 83; Dobell C. (G.) & Co. v. Barber & 


216a. 


Annotations :—Retfd 
Glenmorven, [1913] P. 141. 


218. 


218a. 


228. 


224. 


Garratt (1930), 47 T. L. R. 66. 

Duty to keep in repair.|—-Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.).—ROBERT- 
S0N v. AMAZON Tua & LIGHTERAGE Co. 
a as reported in 7 Q. B. D., at p. 606, 
fd. The West Cock, [1911] P. 208; The 
Add. Annotations :—Folld. Mintz v. Silverton 
(1920), 36 T. L. R. 399. Refd. Williams 
v. Curzon Syndicate (1919), 35 T. L. R. 475. 


Agreement to insure chattel—Against “ all 
risks.’’]—Defts. hired a crane-barge from 
pitfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. In an action for breach of contract : 
—Held : though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description ‘all risks” & defts. had 
stipulated that they were not to bear those 
risks, the action failed.—Briczk & Sons v. 
OCHRISTIANI & NIELSEN (1928), 44 T. L. R. 
885; 72 Sol. Jo. 172. 


Add. Annotation :—As to ({1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Canadian 
aca Merchant Marine, [1927] 2 K. B. 
482. 

For the existing paragraph substitute as 
follows :——Obligation to keep in repair— 
Agreement for redelivery in good working 
order.J—-SCHRODER v. WARD, No. 237, post. 


Cases 226—-258a. 
226. 


227. 


241. 
2442. ——. | 


244b. 


245, 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 208; First Russian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922; The 
Penelope, [1928] P. 180; May v. May. [1929] 
2 K. B. 386; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [19381] 1 Ch. 274. 

Add. Annotations :—Refd. Coldman v. Hill, 
elt a B. 443; The Empress (1922), 92 
L. J. P. 42. 


Add. Annotation :—Folld. Taylor v. Thompson 
(1929), 69 L. Jo. 116. 

AUTOMOBILE & GENERAL FINANCE 
Corpn., Lrp. v. Morris (1929), 73 Sol. Jo. 


451. 

-J—TAYLOR v. THompson (1930), 69 
L. Jo. 116; 169 L. T. Jo. 101; [1930] 
W.N. 16. 
Add. Annoialions:—Distd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. Consd. Lewis v. Thomas, 
{1919} 1 K. B. 819; Blakey v. Pendlebury’s 
Trustees (1931), 47 T. L. R. 503; Se George 
Inglefield, Ltd. (1932), 48 T. L. R. 536. 








252a. Delivery—Refusal of hirer to take delivery— 


Remedy of owner.]—Under a hire-purchase 
agreement deft. agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 


254. 
255. 
257. 
258. 


258a. 
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fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft. in breach of his contract refused to 
accept delivery of the register. Pitfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons :— 
Held: no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only.—NATIONAL 
OasH REGISTER Co. v. STANLEY, [1921] 8 
K. B. 292; 90 L. J. K. B. 1220; 125 L. T. 
765 ; 37 T. L. R. 776; 65 Sol. Jo. 648, D. OC. 
Add. Annotation :—Refd. Albemarle Supply 
Co. ». Hind (1027), 43 T. L. R. 783. 

Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

Add. Annotation :—Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 661. 


Add. Annotation :—Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 661. 


Recovery of unpald instalments.]—On 
a claim by the owner of furniture for unpaid 
instalments :—Held: as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 





PART II, SECT. 2, SUB-SECT. 3.-—A. 


231 iv. .}—A bailee is not liable 
for dainages done to a chattel through 
the negligence of his servant where the 
servant at the time the injury was done 
was not acting in the course of his 
employment.-~Soutu ISLAND Moors, 
Lrp. v. THACKER, [1931] N. Z L. it. 
1104.—N.Z,. 


PART III. SECT. 3, SUB-SECT. 1. 


se. What amounts to hire-purchasc 
agreement,}—In order that an agrec- 
ment may be classed as a hire-purchase 
agreement, tho hirer’s right to exercise 
his option to purchase need not be 
unfettered, unqualified, & absolute.— 
BROADLEY tv. CHECKER CAB Co, 





(AUSTRALIA), Lrp. (1931), 48 N. &. 
W. W. N, 44.—AUS. 
241 vi. -}—— Pitf. handed over 





nine motor lorries to deft., receiving 
from him [ts.5,000 upon the terms of a 
written agreement, the material parts 
of which were as follows :-—~—'‘ 1 have 
to-day agreed to sell to you on the hire- 
purchase system for Ks.24,000 my 
nine lorries... in consideration of 
payment as under. In case of failure 
to pay any of the instalments on due 
date, previous payments will be con- 
sidered null & void, & the lorries are 
not considered as sold until the final 
payment has been received. The 
purchaser has no right to mortgage or 
dispose of any lorries until the full] 
amount has been paid & {pltf.) or his 
nominee has the right to seize the lorrios 
wherever they may be. The con- 
sideration money is to be paid as 
under. As against. the payment of 
Rs.5 000 I have to-day given to you 
delivery of al} the nine lorries, & also 
a letter addressed to the Commissioner 
of Police to transfer the lorries to your 
name’? :—IHeld: the ment twas 
an agreement for sale.—OoLe v. 
NANALAL MORARII Dake (1924), 1. L. 7. 
49 Bom. 172.—IND, 


241 vii. ——.J|—Applt., which was 
@ co, carrying on the business of sellin 
new & secondhand motor cars, accepte 
an order from resp. for a motor car, 
which was written yon one of appit.’s 
order forms, the order describing the 
same but not stating in the description 


whether it was to be a new or a second- 
hand car, In the order resp. agreed to 
pay a deposit & the balance of the 
purchase money by instalments & to 
exccute applt.'s usual form of hire- 
porous agreement. On the order 
orm it was stated that all new cars 
were sold subject to a guarantee which 
was set out, which did not include a 
punrantee that the car was new; & 
hat no guurantee was given with 
second-hand cara. Resp. also signed 
applt.’s usual form of hire-purchase 
agrecment, by which the co. agreed to 
let & the hirer to take the car described 
therein, the description being similar 
to that fn the order form, & repeated 
the provisions us to guarantee above 
referred to; & this agreement excluded 
any implied ‘** warranty undertaking 
or agreement other than is herein set 
forth.”” The car delivered by applt. to 
resp. was not new :—Held: the con- 
tract betwoen the parties was con- 
stituted by the order & the hire- 
purchase agreement; & that. when 
real together, they constituted an 
tgreement for the sale, & not merely 
for the hire, of the car.—Marcus 
CLARK (AUSTRALIA), LTD. v. Brown 
1928), 40C. L. R. 540; (1928) V. L. R. 
93; 11928] Argus IL. R. 189.—AUS, 


241 ~~ viii. J--A_ hire-purchaso 
agreement relating to a motor truck 
Ney for payment in nine monthly 
nstalments. The hfrer conld berome 
the owner of the truck on payment in 
ful] of the instalments & a rupee extra. 
On failure on par of the hirer to pay 
any instalment as it became duoc, the 
owner was entitled to seize the truck 
& credit ite value as against the amount 
due but subject to a condition that the 
owncr in no case would credit the birer 
with more than the amount stil] due 
on the contract :——Held: the e0- 
ment thongh in form is one of hiro. 
ita object. {a to provide for a contract 
of sale in which security to the seller 
is provided for due payment of the 
porches price.—-Mauno Ba On 0. 

oTror Houser Co. (1929), I. L. R. 7 
Ran. 431.—IND. 

241 ix. ———.}-~When it is clear from 
the agreement that the party taking 
the chattel, called the hirer or losaee, 
has to pay the full amount of considera- 
tion mentioned in the agreement, even 


10 





though the payment is by instalments, 
& that amount is sufficient to cover 
the purchase price of the chattel, or 
when it is clear from the agreement 
that the hirer or lessee cannot at any 
time during the period mentioned in 
the agreement return the chattel to 
the other party called the owner, or 
lessor, & absolve himself from the 
obligation to make further payment, 
the agreement is really an agreement 
for sale & not for hire. 

If the hirer is not bound to pay tho 
full amount of the purchase price, or 
if he can terminate the hiring at any 
time by delivering the chattel to the 
other party, the agreement is in form 
& in substance an agrecment for hire, 
& all that the hirer has obtained is an 
option to purchase.— Bis) v. Bom- 
BAY Trust CorpPn., Lrp. (1929), 
LL. kh. 54 Bom. 381.—IND 


247 I. Sale of Goads Act, 1895— 
Ontion only.|-~A hire-purchare agrec- 
ment conferring an option to return 
the goods is not an agreement to sell 
within Sale of Goods Act, 1895. 8. 14. 
Such a contract is one of bailment of a 
chattel, & the warranty of fitness is of 
the nature implied in that form of 
contract. Notwithstanding that the 
option to return a chattel cannot be 
exercised until after pesrnens of the 

enultimate instalment of hire, @ con- 
ract of hire-purchase s0 expressed {s 
not an agreement to sell.—KLOSE r. 





Duncan & Fraser, Ltp., [1928] 
S, A. S. R, 139.—AUS. 
248 vi. —— What is payment.}— 





Under a hire-purchase agreemont the 
hirers made an initial payment & gavo 
to the owners bills of exchange for the 
total amouut of the monthly payments 
as collateral security. Those bills were 
subsequentl unted by ithe 
owner Pag tlie : ae eo par 
meu e property tn 6 goode 
remained in the owners.—He RANKIN 
& Sxiuipay, [{1927) N. 162.--IR. 
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251 li. Initial payment at com- 
menrement of hiring—Whether paymen 
in advance or firat instalment.J—AvUTO 





SoppLy O©o., Lrp. v. RAGHUNATHA 
OnerrY (1920), LL. R. 52 Mad. 829.— 


prope: remedy was to sue for damages for 
reach of contract.—A.-G. v. 
(1928), 97 L. J. K. B. 561; 44 T. L. R. 490. 
261. Add. Annotation :—Refd. Blakey v. Pendle- 
bury Property Trustees, [1931] 2 Ch. 255. 
262. Add. Citation :-—-119 L. T. 682. 
Add. Annotations :—Ae to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. 
a 2) Apld. Cohen v. Roche, [1927] 1 K. B. 








262a. —— 


wise th 


custody. 


was the absolute owncr. 


.|—Pitfis. let a piano on a 
hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
an as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer T. L. R. 25 
The hirer having 
suhsequently got the piano back into his 
own possession & having ayain disposed of it, 
but having, in the meantime, kept up the 


Vol. 11.—Bailment. Cases 258a—285. 


PRITCHARD 


As 


393, C. A. 
264. 


264. 
271a. —— 


272a. beara nar ia 





payment of the instalments, plitfs., on ascer- 
taining the facts, claimed damages from deft. 
for conversion :—Held: the sale by the hirer 
to deft. was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft.—NELSON Mur- 
pocH & Co. v. Woop (1921), 126 L. T. 745; 
38 T. L. R. 23; 66 Sol. Jo. (W. R.) 6 D.O.; 
revsd. on other grounds (1922), 88 T. L. R. 


After ‘‘ the owner can maintain an action for 
conversion against the purchaser’’ add ‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), s. 9.’’ 
Add. Annotation :—Consd. Buller & Co. v. 
Brooks, T. J. (1980), 142 L. T. 576. 


-.|—DasH v. FAULKNER (1886), 2 


De 


- Breach of agreement as to method 


of redelivery — Goods stolen —- Measure of 
damages.|—BooTtH v. WELLBY (1928), 165 
L. T. Jo. 213, C. A. 


Part I1V.—Considerations Common to all Classes of Bailment. 


278. Add. Annotations :—Refd. Mertens v. Home 
Freecholds Co., {1921} 2 K. B. 626; Kursell x. 
Timber Operators & Oontractors, [1927] 1 
K B. 298; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922; The Pene- 

May v. May, [1929] 2 

K. B. 386; Walton Harvey, Ltd. v. Walker 

& Homfrays, Ltd., [1931] 1 Ch. 274. 


lope, [1928] P 180; 


259 fi... -.J—Roorrs vv. NANAIMO 
nd gia LTp. (1926), 37 B. C. R. 326.— 


264 v. ——-—, ]~-Pltf. & C. en- 
tered into a hire-purchase agreement 
in the usual! form in respect of a motor 
car. After making his first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bought the car at an auction 
conducted by W. :—J/eld : both deftas. 
were liable to pltf.—ARCHIBALD fr, 
Wasner & Co. & KINNERNEY, [1923] 
N. ZL R. 165.—-N.Z, 

sa. Seizure by owner on default by 
hirer—Goods of third party attached to 
chattel-—Conver by owner.)—M. had 
hired to W. a motor lorry with solid 
tyres. ‘These became worn out, & B. 
fitted new tyres to the lorry under a 
hire-purchase agreement with W. 
Subsequontly W. made default under 
his hiring agreement with M., who 
soized the lorry & refused to hand over 
the tyres to B. The tyres wore detach- 
able only Oy means of special machinery 
which M. did not possess :—Held; B. 
was entitled to possession of the tyres, 
& could succeed against M. in an action 
for detinue.——BRRGOUGNAN v. BRITISIL 
MOTORS, LTD. gen 30 Ss. R. N, S, Ww. 
61 b 47 N. 8. r) Ww. N. 10.—AUS. 
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269 i a. ae en, eld: a 
firm of upholatcrers who had con- 
tracted to remove, beat, & relay oa 
carpet, were not liable for {ta accidental 
destruction while in the premiser of a 
firm of carpet-beators with whom they 
had sub-contracted to beat it, there 
being no delectus sone in-such a 
contract as to bar them from employ- 


lL. T. 333. 


ing a sub-contractor, & uo negligence 
in the selection of the sub-contractor.— 
STEVENSON & SONS v. MAULE & SON, 
aw) S. C. 335; 657 Se. L. R. 284.— 


269 iv. ] -—On leaving 
his motor car at deft.’s garage for 
the purpose of having it repaired pltf. 
signed a ‘* work order,’’ at. the end of 
which there appeared in small type 
the following: ‘‘ this co. doer not 
assume in any way any _ liability 
whatover either for cars left with us 
for repair, storage or other pur- 
poses, or while being driven by our 
employees.’’ Piltf. did not cal) for 
his car as soon as it was repaired 
& deft. put it in storage, but failed to 
remove the water from the radiator 
with the consequence that It froze 
& damaged the car:— Held: the 
above special clause in the work order 
exonerated deft. from liability whether 

Itf. had read it or not.-—-WALDEN t. 
IANEY GARAGE, LTp., [1928] 1 
D. L. R. 688; (1928) 1 W. W. RR. 371; 
39 B. Cc. nh. 413.—CAN. “ 


289 v. .]—Pit?. left his 
motor car at the garage of deft., a 
garage proprietor & motor mechanio, 
& inatructed him to adjust the head- 
lighta of the car. In the garage was 
exhibited a notice, seen by pitf., 
“Cars garaged & driven at owner’s 
risk—-Every care but no responsibility.” 
Deft. drove the car on the road to test. 
the headlights, when a collision caused 
by deft.’s negligence damaged the car: 

Held: the notice applied to the 
driving of the oar during which the 
damage occurred, but did not amount 
to an unequivocal & unambiguous 


Il 




















280. Add. Annotations :—Consd. Kempler v. Brav- 
ingtons (1925), 183 L. T. 680. Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 6586. 

285. Add. Annotations :—Refd. Russian Com: 
mercial & 
D’Escompte de Mulhouse (1924), 93 L. J. 
K. B. 1098; The Jupiter (No. 3) (1927), 187 


Industrial Bank v. Comptoir 


notification to pltf. that the car was 
being accepted by deft. on terms that 
deft. was not to be liable for the con- 
sequences of hia own negligence in 
driving, & therefore deft. waa reapon- 
sible.—-MORAN v. LIP8COMBE (1929), 
V.L.R.10; 1929 A. L. R. 38.—AUS, 


270 i. ——- —— Liability for acts of 
servant.j—A master is liable for the 
conduct of his servant whom he selocts 
& puts in his place to discharge the 
duty he has undertaken, & this law is 
applicable in a case of bailment. The 
conduct of the servant is then the con- 
duct of the master, & the master is 
liable to the bailor. 

Pitf., a customer of deft., left his 
motor car at deft.’s service station to 
be supplied with gas & oil & washed. 
There were no facilities at the station 
for washing the car, & deft.’s rervant, 
as was his duty, took out the car to 
drive it to a garage to be washed. 
On tho way to the garage the servant 
changed his mind & drove the car in 
another direction ‘‘ upon a frolic of bis 
own.’’ In doing so he ran the car into 
a telephone pole & damaged the car :— 
Held: deft. as master waa liable in 
damages for the wrongful act of his 
servant.—VAN GEEL v. WARRINGTON, 
[1929] 1 D. L. R. 94; 63 0. L. R. 143. 
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275 ii. ———.}-The law imposes an 
obligation upon a bailee to restore the 
article bailed to the bailor, subject to 
this, that the bailee fa excused from 
restoring it if bis inability to do so {s 
due to no want of reasonable care on 
his ak kU v. MILLER, [1923] 
V. L. R. 86.—AUS. 


Cases 206—374a. 


296. Add. Annotations :—Distd. Laurie & More- 
wood vw. Dudin, [1926] 1 K. B. 223; Wait & 
J by v. Midland Bank (1826), $1 Com. Cas. 

298. Add. Citation :—19 Q. B. D. 68. 
Add. Annotations :—Consd. Flatau v. Sawyer 
(1892), 8 T. L. R. 656. Refd. Sarat Chunder 
Dey v. Chunder Lala (1892), 56 J. P. 741; H. 

, [1928] P. 206. 

289. Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin (1925), 184 L. T. 309. 

800. Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 

804a, —-—.]—-_Defts., warehousemen, held 618 
quarters of maize belonging to A., who sold 
300 quarters thereof to Wo who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defta. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title :— 
Held: the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters.—LAaURIE & 
MorEwoopD v. Dupin & Sons, [1926] 1 K. B. 
223, 95-L. J. K. B. 191; 184 L. T. 308; 
42 T. L. R. 149; 31 Com. Cas. 96, C. A. 


Annotations :-—Consd. Walt & James v. Midland Bank 
(1926), 31 Com. Cas, 172; Re Wait, [1927] 1 Ch. 606. 


4b. ——.]— Wait & JAMES v. MIDLAND BANK 
(1926), 81 Com. Cas. 172. 
806. Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 


809. Add. Annotations :—Apld. The Joannis Vatis, 
{1922} P 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. 

$12. Add. Annotation :--Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

813. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

817. Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

SINGER & Co., Lp. v. FOULKES 
(D. E.) & Co., Lrp. (1931), 75 Sol. Jo. 603. 
319a. Completion of work—Goods sent to trades- 
man for work to be done.|—-Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 


2. ee ee, 


relationship continues.——MITCHELL v. DAVIS 
(1920), 87 T. L. R. 6 

322. Add. pened :-—Retd. Whiteley v. Hilt, 
{1918} 2 K. B. 808. 

325. Add. Citation :-—119 L. T. 632. 


Add. Annotations :—Consd. Nelson Murdoch | 
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v. Wood (1922), 126 L. T. 745. Refd. Cohen 
v. Roche (1926), 95 L. J. K. B. 946. 
After termination of ‘bailment.]— 
Semble: a bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired.—-D pam v. GOULSTONE 
Add. Ahaotalions :—Consd. Ooldman v. Hill, 
(1919] 1 K B. 448. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 
Add. Annotations :-—Consd. Coldman v. Hill, ° 
[1919] 1 K. B. 448. Apld. Betts v. Metro- 
i a Police District Receiver (1932), 48 
R. 617. Consd. Copper Export Assocn. 
Inc. v. Mersey Docks & Harbour Board (1932), 
48 T. L. R. 542. 
339. Add. Annotation :—Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. ) 
839a. Right of sale—On non-payment of charges 
—Storage of goods.|—Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an azreed 
rental. An express condition of the contract 
stipulated that uf the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sel] the whole or an part of the goods & pay 
themselves out of the proceeds :—Hela: 
defte. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling.—WILLETTS v. CHAPLIN 
& Co. (1923), 38 T. L. R. 222. 
Add. Annotation :—Aplid. Parkinson v. College 
Se oe & Harrison (1924), 40 T. L. R. 
Add. Annotation :—Consd. Buller & Co. v. 
Brooks, T. J. (1930), 142 L. T. 576. 
Add. Annotations :—-Consd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. v. 
Macceouhegan (1980), 47 T. L. R. 81. 
Add. Annotations :—Apid, The Joannis Vatis, 
[1922] P. @2. Refd. The Rosalind (1920), 90 
L. J. P. 126. 
Add. Annutalion :—Consd. Cohen v. Roche 
(1926), 96 L. J. K. B. 945. 
Add. Annotation :—Refd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 606. 
Add, Annotations :—Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The dar 
Vatis, [1922] P. 92; The Zelo, [1922] P 
Refd. Elliott Steam Tug Co. v. Shipping i 
troller, [1922] 1 K. B. 127. 
374a. S. P. BRown v. Hanp-In-HAND Fire In- 
SURANCE Socigery (1895), 11 T. L. R. 588; 
89 Sol. Jo. 672. 


829a. —— 





836. 


338. 


840. 


848. 
350. 


857. 


371. 
872 


378. 
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816 ii. ——~ ———.}—8. sold certain 
sheep to D. Under the contract of 
sale, on 4 fixed date, a count & pro 
forma delivery was to be given, & 
such delivery was to be taken only 
upon payment in cash of the ) 
amount of the purchase-money & 
not before. Until such permet. hs 
cash, or until all cheques, ete., 
in payment were met & satiafi the 
sheep were to remain the sole & abso- 
Hobe a property of S. During the period 

pro forma delivery & 
payment the. sheep were to be in charge 
D. D. sold the sheep thou 

Oren to 8. in accordance with t 

rms of the "contract had not been 


made :—Held: under the terms of 


mediate porscssion Pa the shee 
Sige ae Briper & Co., Lap. (919), 0 
9 N.S. W. L. R. 70.—AUB. 


PART IV. SECT. 2, SUB-SECT. 1. 
34478. —— ——— -————-. + WALL 8, 
PoRTER, [1930] 3 D. L. BR. 343.-—CAN. 
, ae Pare gee sly a negligence 
0 Pe Ta Da 
his motor car to C. tor re airs. While 


the car was bel 
ag Bagi ae 





the inact & ep motor ol wee ee 
gen n not keeping a pro : 
: the doctrine of tdentification 
f bailor fe bal was not lica bie 
a cbppeptct to oe for negligence. — 
WELL (ALEXANDER), 
ae fidat) E taT4. IR. 


854 A bailor is not 
go far Nientiied wit wit. bis batlee as to 
be prevented from reco 

against & hird person with respec 
injuries ‘to the subject- ronson 


negligence -— — 
B 1930 148; 
DR feo. 24 y ‘LR Hi, 16 Lr 


374b. - With interest from date of loss.]}- 
While on hire by the AdmiIty. a steam trawler 
was sunk through a collision with the BR. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in ion, to recover as part of 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners :—Held: under the Admlty. rule 
a bailee in possession wae entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lust, namely, its 
value at the time of the deterioration or loss, 
with interest from that date; but inasmuch 
as there was an ement-between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
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876 il. Proceeds of sale paid to 
fictitious owner.}--The owner of furni- Held 
ture entrusted it to pltf. for storage. 

Pitf. was rohatahobeadelag induced to send 
the furniture for sale by deft., who was 
account to the owner for it. Deft. 





sold the furniture & paid the purchase- 
money to the person who had falsely 
represented himself to be the owner :—— 
: pitf. could not maintain an 
action against deft. either for conver- 
sion or for money bad & received.— 
Grace BROTHERS, 

(1922), 31 C. L. R. 130.—AUS. 
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on the payment only ran from the date of 
payment.—THE RosALIND (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 


879. Add. Annotations :—Apld. The Zelo, [1922] 
P.9 Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston 8.S. 
we v. Andrew Weir (1925), 81 Com. Cas. 


381. Add. Annotation :—Consd. McAlister (or 
Denounue) v. Stevenson (1932), 48 T. L. R. 


382. Add. Annotation :-—As to (1) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 48 
T. L. R. 404. 


392. Add. Annotations :-—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
f1924] 1 K. B. 488. 
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383 i. Negligence of hirer in use of 
chattel. }—-WAIN1IO v. BEAUDREAULT 
(Ont.), (1927) 4 D. L. R. 1131.— CAN. 

883 ii. .-—A bailor is not 
coven for the negligence of his 
bailee.—GrBson v. O’KEENEY, [1928] 
N. I. 66.—IR., 





Lrp. v. LAWSON 
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Cases $82- 


ENGLISH AND Empire Dicsst SUPPLEMENT. 


BANKERS AND BANKING. 


Part |—Constitution and General Position of Banks. 


- Court of Chancery Act, 1841 (c. 5), 
8. 4.|,—OHAMBERLAIN & Sproat v. WALL & 
Lioyp (1920), 150 L. T. Jo. 387. 


Add. Annotations :—Distd. Hong Kong & 

Shanghai Bank v. Lo Lee Shi, [1928] A.C. 181. 

Consd. Slingsby v. District Bank, Ltd. (1931), 

47 T. L. R. 587; Koch wv. Dicks, [1932] 

W.N. 156; Broken Hill Proprietary Co. t. 

Latham (1932), 48 T. L. R. 630. 

567. Add. Annotation :—As to (2) Consd. Woollatt 
v. Stanley (1928), 138 L. T. 620. 

67a. —— -|—Snow v. LEATHAM (1826), 2 
O. & P. 314; 172 BE. RR. 141, N. P 

Annotation :—Refd. Slator v. West (1828), 3 C. & P. 325, 


98. Add. Annotation :—Consd. Bailey v. Bailey, 
[1926] Ch. 758. 


106. Cifations :—For “3 L. T. M. C. 84” read 
“3 L. J. M. C. 84.’ 


After this case add :-— 

---See, now, Savings Bank Act, 
1920 (c. 12), s. 1, & Savings Bank Act, 1929 
(c. 27), s. 10, Sched. 


** Dispute ’’—-Conflicting claims to deposit — 
Jurisdiction of Registrar of Friendly Societies.) 
——Held : (1) the words ‘‘ any person claiming 
to be entitled to any money deposited in such 
savings bank’’ in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—BAILEY ov. 
BAILEY, [1926] Ch. 758; 95 L. J. Ch. 470; 
135 L. T. 431; 42 T. L. BR. 502, C. A. 


112b. Nomination to deposit—Invalid nomination— 
Recovery of money paid under.|—P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of [T.’s_ estate, 
claimed the money from deft., as money 
received by him to the use of pltf. :—Held: 

the form was invalid, & the position of deft. 


38a. 


56. 





107. 








112a. 


was the same as if he had received payment | , 


under a will afterwards held invalid, & pltt. | 
was entitled to recover. — PEARMAN ». 


SHARLTON (1928), 44 T. L. R. 517; 72 Sol. | 


Jo. 368. 


PART 1. SECT. 6. 


111 1. Savings bank book— Notice of 
lossa—Meaning of * lost.”}—A rule of 
the Savings Bank of South Australia 
which by the Savings Bank Act, 1875, 
has the same force as if inserted in the 
Act, provides that if a pass-book be 
lost, notice in eee shall Sad 
be given to the bank :—Held: 
stolen pass-book is lost within the 
meaning of the rule.—Micualn v. 


pene nina 


SAVINGS BANK OF SOUTH AUSTRALIA, 
11930} 8S. A. S. R. 60.—AUSB. O. 


t. Read now “ 112a i.” 


i— v 
(1948), 44 Can. rine "Caa. 137; 57 
0. L. R. 397.—CAN. 


y ip ——.}—R. 0. 
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Sect. 6a.—MUNICIPAL SAVINGS BANKS. 


112c. Nomination to deposit—Regulations—Power 
of bank to alter.]—A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void :—-Held: regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good.—Re KIMBER, VALE v. ROCKMAN, 


[1928] Ch. 749; 97 L. J. Ch. 480; 139 
L. T. 5503 72 Sol. Jo. 545. 
128. Add. Annotation :-—Refd. Re Lee Behrens 


& Co. (1932), 48 T. L. BR. 248. 


To act as sole judicial trustee with 
remuneration.|—A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect. dealing with the appointment 
of ‘‘a person’ under Judicial Trustee Act, 
1896 (c. 85).—Re COHEN, COHEN v. COHEN 
(1918), 62 Sol. Jo. 682. 


156. Add. Citation :—-sub nom. BANK OF AUSTRAL- 
ASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 


159. Add. Citation :-—18 Jur. 885. 


166. Add. ee i—Refd. Wright v. Morgan, 
(1926] A. 788; A.-G. v. Goddard (1929), 
98 L. J. K. “iy 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 157. 


169. Add. Annotations :—Consd. Atherton  ». 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 


128a. 





| 2038. Add. Annotation :—Refd. Em ployers’ Lia- 


bility Assce. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


wat 44 Can. Crim. 
. R. 383.—-CAN. 


iti. mm, J FR, v. x 
(1925), 44 Oe Can. ~ Crim. Cas. 122; 
O. Ll. R. 496.—CAN. 


214ix.—— ’ By udadintariicr ~ fo 
neat of kin.}—-CLARKSON v. MCLEAN 
(1918), 42.0. L R.1; 1830. W. N 


Cas. 361; 57 


A Rare 


SmMIToO 


216a. S. P. Fry v. RUSSELL eS) 3 C. B. 


665; 140 EB. R. 902; 


RUSSELL, Powis v. BuTierR, 27 L. J. 


153; 4 Jur. N.S. 198, 


226. Add. Citation :—1 De U. KF, & J. 17. 


Sect, 8.—FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 
For “ See COMPANIES ”’ read as follows :— 


230a. Credit notes of Russian State Bank—Rights 
of holders.}—MarsHaL. v. GRINBAUM (1921), 


87 T. L. R. 918. 


Foreign companies.]|—See COMPANIES, 


X., pp. 1198-1209. 


PART I. SECT. 7, SUB-SECT. 4.—C. 

sa. Dividends payable after share- 
holder’s death-—Belong to legatees.|— 
Bryson v. BRYSON (1927), Q. R. 65 
S. CO. 1193.—CAN. 


PART 1. SECT. 1, SUB-SECT. &. 

ul. —— Appointment of interim 
liquidator—Notwithstanding curater ap- 
puinted.}—He Home BANK OF CANADA 
(Ont.), {1923] 4 D. L. R. 891.—CAN, 

x i. Pensivne fund suciety—Right of 
members to fund.}—Where the merger 
or winding up of u bunk constitutes a 
cessation of employment & a pensions 
fund society has been founded in 
accordanco with Ponsion Fund Societies 
Act, KR. 8S. C., 1906 (c. 123), members, 
ex-members & pensioners rank for 
distribution of the funds of the society 
according to the byelaws of the society 
regardluss of the gencral law unless the 
bye-laws make no provision for the 
case in question.—He SOCIETE DE LA 
CAISSE DE RETRAITE DE LA BANQUE 
NATIONALR, TRUDEL v. LEMOINE, 
{1925} 4 D. L. R. 97: (192518. C. R. 
698 ; affd., 11926] 3 D.L. lt. 988.—CAN. 


b (p. 157) i. Bank not properly 
incorporated—Effect upon position of 
sharcholdersa.|\—-Ke HioOME BaNK OF 
Canaba, [1927] 1 D. L. R. 871; 59 
D, L. R, 654; 8 Cy B. R. 143.—CAN. 


j i. Debt to party liable as 
surety.jJ-—In the ea teiet, up of a bank 
a person liable to the bank as surety 
may set off his personal right against 
the bank as a depositor, where both 
debts exist at the time of the winding 
up, RKBON v, ROBINET, [1925] 4 
D L. R. 778; varying, 286 O. W. N. 
466.—CAN. 

j fi. —— Debt to party liable as 
pariner.}—-A partner, with his co- 
partner, was sued by the liquidators 
of an insolvent bank for a partner- 
Rhip debt, for which he had pledged his 
individual deposit in the bank :—Held : 
he was entitled to have his separate 
deposit applied, elther as a scet-olf 
in the actlon, or agaiust the partnership 
debt. —CLARKSON wv. SmitH & GoLp- 
BERO, [1926] 1 D. L. R. 509; 68 
O, L. R. 241.—CAN, 

{ fii, ——~.1—Crarkson & HOME 
BANE OF CANADA v. LANCASTER (1927), 
38 B.C. R. 217.—GAN. 


223 i. Liability to ceumtribute—Trus- 
tee.J—Held: uot personally lable, as 
the willl was suffictontly “ named ” in 
the books of the bank fn connection 
with the actual holding.—Re Hom 
BANK OF CaNaDa, NATIONAL TRUST 
Co.’6 Caspr (1025), 57 O. L. R. 273 5 
CB: It. G44; affy. 5 OC. B. BR. 318.— 


sh. dction by bank-—Security for 
costs.}—-Order made.— HOME BANK v. 
Hamona Farmers Assoon., [1927] 1 
an R. 528; 21 Sask. L. R, 420.— 








J.8. 


Vol. I0.— Bankers. 


N. 
nom. Fry 


S. 
v. 
FP. 
297. 

287. 


Cases 215a—-268. 


281. Add. Annotations :—As to (4) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 321; 
Anchor Donaldson v. Crossland, [1929] A. C. 


Add. Annotation :—Refd. Sutters v. Briggs, 


(1922) 1 A. ©. 1. 


239. 


244. 
247. 


Vol. 268. 


Add. Annotations :—As to (2) Refd. Kredit- 
bank Cassel G.m.B.H. v. Schenkers, [1927] 
1K. B. $26. Generally, Refd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 


ry 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


Add. Annotation :—Apld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


PART I. SECT. 10, SUB-SECT. 1. 


a (p. 159) i. —— ——~-.)}-—Cun- 
NINGHAM v. NORTITERN BANKING CO., 
LTD., (1928) N. I. 112.— IR. 

80. Right to give consent for adding 
bank as party.}--A local) manager of 
a bank has authority to give the con- 
sent in writing required by Rules of 
Ct., r. 41, for the adding of a pitf.— 
KvUacuH v. PRAT, (1922) 2 W. W. R.174; 
ae L. R. 408; 15 Sask. L. R. 324.— 


f (p. 160) 1. .J—The local 
manager of a bank, in answer to the 
inquiry of a customer, informed him 
that a cheque held by him was good, & 
the customer indorsed the cheque & 
left 1t with the manager to be applicd 
against his debt to the bank, &, relying 
on such assurance, permitted his 
position as against the maker of the 
cheque to bo altered to his prejudice. 
On the failure of the maker to provide 
funds to mect the cheque :—ZTeld : the 
bank was estopped from denying that 
the oustomer paid in the amount re- 
presented by the cheque. — Baxnqur 














D’HOCHELAGA v. BRUNET, [1925] 2 
W. W. R. 447.—CAN. 
fF (p. 160) fi. -}--The 


acceptance of a cheque by a local bank 
manager is binding on the hank, 
altbough at the time the drawer has 
insufficient funds to meet it.—LEnvO 
v LA BANQUE D’HOCHELAGA, [19286) 1 
D L. R. 433; (1926) Ss. C. R. 76.— 
CAN. 

235 iti, ~——- Liability of bank.}— 
R., a branch inanager of deft. bank, 
sugrested to pltf. that some part of 
pitf.’s moneys on deposit. with the bank 
should be invested, stati that an 
investment could be found which would 
return interest at 8 per cent. For the 

urpose of such au investment, pltf. 
anded to Rh. two cheques, one pay- 
able to cash on bearer, & the other 
payuble to self or bearer & indorsed by 
pltf, 2. used the money for his own 
purposes. FPitf. sought to recover the 
amount from the bank. This ct. found 
on the evidence: that pltf. believed, 
& Ii, intended him to belfeve, that R.. 
in making the proposal. was acting 
as agent of the bank; that pitt, 
believed he was placing his money at 
the disposal of the bank, & It. was fully 
aware of this; that unrestricted dis- 
cretion was committed by pltf. to R. 
ax to the nature of the investment :— 
Ticld : the bank was not liable. In this 
transaction LK. was not doing something 
of a kind that, as agent of the bank, he 
was authorised to do, in the sense that 
such a transaction would fall within the 

meral scope of his employment.—- 
tovyaL BANK OF CANADA v. MACK, 
ae S.C. R. 488; 1D. lL. R. 753.— 


235 iv. —~-~ —~—-.]—-The manager of 
w local branch of deft. bank suggested 
an Investment to pltf who had an 
account in the savings bank dept. 
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Pitf. signed a cheque payable to cash 
on bearer for the amount required & 
gave it to the manager to complete the 
investment, when he approved of It. 
Some time later the manager told pltf. 
that the investment was unsatisfactory 
& that the money was still in the bank. 
About two months after he was given 
the cheque the manager paid it into 
his own account to cover shortages for 
money he had taken from the bank. 
In an action to recover the amount of 
the cheque from the bank :—Held: 
the bank cannot take advantage of its 
own manager’s improper use of the 
eneqne to make good his thefts from 
it, pltf. was cntitled to judgment. 
—McDonatp »v». Royvyan BANK oF 


245 i. Guaranteeing repayment of 
loan— Made by third party to customer.} 
—IHield: not within the ostensible 
authority of a local branch manager 
of a bank.—STEVENS v. MERCHANTS 
BANK OF CANADA, [1920) 1 W. W. R. 
62; 49 D. L. R. 628; 30 Man. L. R. 
46.—CA 


° 


248 ii, Delivery up of keys to 
purchaser from customer without getting 
cheque.}—Pitf. sold his business & 
agreed to assign to the purebasers the 
lease of the premises upon which the 
business was carried on. FPitf. sent 
the keys of the premises to deft. C., 
manager of a branch of deft. bank, in 
a letter, in which he requested C. to 
hand the keys to W., one of the 
purchasers, upon receiving from W. a 
cheque for a named sum. C., without 
getting the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W.:—~d//eld: (1) C. 
had failed to carry out the terms of 
his instructiona; (2) the keys were 
seut to C. in bis capacity as manager, 
& the trausaction was within the scope 
of his authority as such; (3) the onus 
of proving damage was on pitf., & 
he had not satisfied it.—GARBER v. 
UNION BaNnK OF Canaba_ (1919), 
46 Q. L. R. 129; 17 O. W. N. 16.—CAN. 


250 ii a. .j-~As the 
terms of Mercantile Law (Scotland) 
Aimendment Act, 1856 (c. 60), 3. 6, 
are unequivocal & unanibiguous, they 
cannot be construed as relating only 
to the case where the representations 
are founded on as the basis of a sub- 
stantive action. but must equally 
apply where they are founded on 
in defence.—UNION BANK OF Scot- 
Hane wv. TAYLOR, [1925] 8S. C. 835.— 


sd. Agrecing to furward bankers’ 
draft.J—Heid: as the promise by the 
acting manager to furward the draft 
was a voluntary act without remunera- 
tion & not ah of hie duty as an officer 
of the bank, the bank was not llable 
for his failure in performing it.— 
MAXWELL v. UNION Bank OF CANaDa, 
{1922}12 W. W.R.7; 69D. G. 8. 130. 
—CAN. 








teem ad 





Cases 264—282a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part I1—Business of Banking. 


264. Add. Citation :—sub nom. BANK oF AvsTRA- 
LASIA v. BANK OF AUSTRALIA, 12 Jur. 188. 

270a. Cheque presented after business hours— 
Right of bank to deal with cheque.}—Pitf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pité. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to are it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o'clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
folowing morning, but he then found that 
the money had already been paid :—Held: 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts. had acted within their 
rights.— BAINES v. NATIONAL PROVINCIAL 
BANK, Ip. (1927), 96 L. J. K. B. 801; 
137 L. T. 631; 82 Com. Cas, 216, 

Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, {1918] A. C. 777. 

274. Add. Annotation :—Consd. Ke Farrow’s Bank. 

{1923] 1 Ch. 41. 


274a. ——— Bank stopping payment before final 
clearance of cheque received for collection.|— 
ite Farrow’s Bang, LTp., No. 470a, post. 


2715. Add. Annotation :—Refd. Garrard v. James, 
{1925] Ch. 616. 

276. Add. Annolation :-—Consd. Joachimson ov. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
276a. ———-  ——— At branch where account 
kept.!—-In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. ‘The obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt.— 
RICHARDSON v, RICHARDSON, [1927] P. 228 ; 
96 L. J. P. 125; 137 L. T. 492; 48 T.L R. 

631; 71 Sol. Jo. 6935. 
277. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


PART Il. SECT. 1, SUB-SECT. 2. 


272. 





b i, ———.}——-BRANDON v. BANK oF 48 agen 
MONTREAL, (1926) 4D. L. R. 182; 59 the money.—BRAN’ 
QO. L. It. 268.—CAN, v. MILNE, hoa 1 

275 va. A do- 1.W. W. 











posit of money in a bank to mect a 
draft is not payment of the draft. The 





the purpose of collecting it to act aleo 
of the drawee in appropriating 


FFORD CorpdAGE Co. 
D. L. BR. 862 5 (1925) 
. 911; 33 Man. L. R. ‘ 

. W. RR. 442.—CAN. 





277a. ——— Duration—Notice to close & transfer 
account—-No notice to transferee. ]}—Judg- 
ment debtors instructed their bank to transfer 
their account to the account of another body 
which had diplomatic privilege & to close their 
account, & that transaction was then entered 
in the books of the bank, but before any 
notice of or acquiescence in the transfer by the 
proposed transferees the judgment creditor 
served a garnishee order nisi on the bank 
attaching the judgment debtors’ account :— 
Held: (1) after the bank received notice to 
close & transfer the account, & the appro- 
priate book entries had been made, but no 
notice of the transfer had been given to the 
propor’ transferees, the relation of banker 
customer still existed; (2) the judgment 
debtors had power to revoke the direction 
to close & transfer their account at the time 
when the garnishee order was served ; (3) at 
the time the garnishee order was served it 
operated in law as arevocation of the direction 
to transfer the account so long as no notice 
of or acquiescence in the transfer had been 
received by the proposed transferee.— 
REKSTIN v. SEVERO SIBIRSKO GOSUDAR- 
STVERNNOE AKCIONERNOE OLSCHESTRO 
KoOMSEVERPUTJ & BANK OF RUSSIAN 
TRADE (1932), 147 L. T. 231; 48 T. L. R. 578; 
76 Sol. Jo. 494, C. A. 
277b. Order to transfer account—No notice to 
transferee.J|—REKSTIN v. SEVERO SIBIRSKO 
GOSUDARSTVERNNOE AKCIONERNOE OBS- 
CHESTRO KOMSEVERPUTJ & BANK OF 
RUSSIAN TRADE, No. 277a, ante. 
Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 
Add. Annotalions :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828. Refd. Admiralt 
Comrs. v. National Provincial & Union Ba 
of England (1922), 127 L. T. 452; Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Account opened in assumed name—Payment 
in of cheque obtained by duress—Payment out 
on forged so a a by party whose 
hame assumed.|——Plitf. brought an action 
ayainst deft. bank for £125,000, money had 
& received by defts. to his use. Pltf.’s case 
was that an account was opened in his name 
at a branch of deft. bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pitf., for £130,000 
was cashed by one H., the balance being 
afterwards withdrawn by H., by means of 


281. 
282. 


282a. 


in Canadian or American currency 
discussed.—-SHEPrARD v. FIRST INTER- 
NATIONAL BaNK OF Sweet GrRaga, 
ee 1D. L. R. 6823; 1 W. W. R. 
90.—CAN. 


276 viii. ——— ——- Cheque delivered 
to bank to be cashed.}—The fact that 
the holder of a cheque delivers it to a 


money 6O deposited must be appro- 275 vii. in Canadian pa 

priated by the depositor thereof to the in American bank—IJn what aieney bank to be cashed does not constitute 
draft. Whore the bank {s authorised payable by bank.J)—Held: pitf.’s de- a deposit nor render the bank his 
so to appropriate the tnoney it acts in posits created mere debtor, & the bank hag no right to 


doing so 4s agent of the depositor, &, 
if it fails to carry out [ts dutics as such 
ageut, the loss falls on its principal. 
It. ig possible for_a bank while acting 


which 
whic 
as agent of the drawer of a draft for : 


Pf the relation of 

debtor & creditor, & th 

tion under that relationship was to 
the exact amount of mone 

as received 

Whether amounts of deposits repayable 


set off against the proceeds of the 
cheque a debt owing to it by the 
holder.—- ROYXEL v. RoyAL BANE or 
CANADA, (1918] 2 W. W. RR. 791: 11 
Sask. L. R. 218.~ CAN. 


oe bank’s obliga- 


on deposit. 


16 


284a. 


289a. 


Vol. Iff.—Bankers. Cases 282a—298a. 


other forged cheques. Defts. alleged that 292. Add. Annofations :—Refd. Taxation Comrs. v. 


the cheque for £150,000 was obtained by a 


blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, that the 299a, — ~~ 


proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & Hl. & N. 
Pitf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, pitf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
Jearned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pitf.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary :—Held: pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed. —ROBINSON v. MIDLAND BANK, LTD. 
(1925), 41 T. L. R. 402; 69 Sol. Jo. 428, 
792, C. A. 


Effect of mere book entries.} — In 
dealings between banker & customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made.—Britisn & 
NORTH EUROPEAN BANK, LID. v. ZAILZSTEIN, 
{1927} 2 K. B. 92; 96L. J. K. B. 539; 187 
L. T. 127; 43 T. L. R. 299. 


Bills specifically appropriated to one 
account—Payment of proceeds to other 
account.|—A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account. is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account.—-GRRENHALGH (W. P.) & 
Sons v. UNION BANK OF MANCHESTER, [1924] 
2K. B.153; 93 L. J. K. B. 844; 181 L. T. 637. 





Annot 
Ltd. (1932), 48 ‘I’. 
Grdns. v. Barclays Bank (1923), 39 T. L. £ 
Auchteroni v. Midland Bank, [1928] 2 


English. Scottish & Australian Bank, [1920] 
A. ©. 683; Savory (EH. B.) & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 
J}—(1) The word ‘“ cus- 
tomer’’ in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above sect. 
signifles a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) The negligence referred to in the anb- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 
whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 
—TAXATION Comers. v. ENGLISH, SCOTTISH & 
AUSTRALIAN BANK [1929] A. C. 683; 89 
I. J. P.O. 181; 123 L. T. 84; 36 T. L. RB. 
305, P. C. 





ations :—As to (1) Refd, Savory & Co. v. Hoyas Bank, 


. 844, 43 to (2) Apld. Hampstead 
%, 229. 


K. B. 294. 


onsd. 
Apld. 


Lloyds Bank v. Chartered Bank of India, Australia & 


China, [1929] 1 K. B. 40. 
Bank, Ltd., [1931] 1 K. B. 173. 
of Liverpool, Same v. Barclay’s Bank, (19241! 1 


Consd. Slingsby v. Westminster 
Refd. Underwood v. Bank 
K. B. 775; 


London & Montrose Shipbuilding & Kepairing Co. v. 


Barclays Bank (1925), 31 
292b. 


293. 


mm. Cas. 67. 

Another bank for whom _ cheque 
collected—-Bills of Exchange Act, 1882 (c. 61), 
s.82.])—(1) The word ‘“‘customer’”’ in the 
above sect. applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “receives payment ”’ in the 
sect. apply to a bank which receives payment 
as a collecting bank.—ImMporTERS Co. uv. 
WESTMINSTER BANK, [1927] 2 K. B. 297; 
96 L. J. K. B. 919; 137 L. T. 693; 43 
T. L. R. 639; 32 Com. Cas, 309, C. A. 

Add. Citation :—88 L. J. K. B. 55. 

Add. Annotafions :—Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294; Greenwood 
v. Martins Bank, Ltd. (1931), 47 T. L. R&R. 
607; Slingsby v. District Bank, Ltd. (1931), 
48 T. L. R. 114. Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
Re Polemis & Furness, Withy, [1921] 3 K. B. 
; Jones v. Waring & Gillow, [1926] A. C. 
670. 





298a. Remittance sent abroad on request—Obliga- 


tion of bank.]-——Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 


284 il, —— Moneys held to manager’s 
own account.}—-BLENKHORN v. ROYAL 
BANK (1929), GO N. 8S. R. 388.—CAN. 

289 i, ——— -}~In the absence 
of any special contract to keep a 
customer's accounts separate a bank 
may combine his accounts in different 
departments of the bank for the pur- 
pose of meeting his indebtedness to 
the bank without notifying Lim or 
obtaining his consent thereto.—WAL- 
LINDER v. IMPERIAL BANK OF CANADA, 
(1925) 4D. L. R. 390; (1925]3 W. W. R. 
409.—CAN, 





298 1. Drawing cheque—Customer’s 


| duty to bank.|—A customer of a bank 


owes a duty to the bank in drawing 
choques to take reasonable & ordinary 
precautions against the amount of the 
cheque being raiscd at forgery, if 
as the natural & probable result of the 
negiect of those precautions the amount 
is so increased the customer must bear 
the loss as between himself & the bank. 
The duty of a customer to draw up his 
cheque without negligence is the same 
with respect to a cheque on a savings 
account as in the case of a cheque 
on & current account.—WILL v. BANK 
OF MONTREAL, HE W. W. R. 364; 
3 D. L. R. §26.--CA « 


sd. Unauthorised withdrawal of sum 
from aorount by mang nus of proey 
of repayment.|-—~-F., a local branch bank 
manager, took without autbority 
certain sume from S.’s account in the 
bank. S. having died, his exors. sued 
the bank & F. to recover these sums ;— 
Heid: on the evidence, defts. bad not 
acquitted themselves of the onus of 
establishing repayment, & pltfs. were 
entitled to recover.-—STHWART 0. 
RoyaL BANK OF CANADA & FRASER, 
nae S.C. R. 644: 4D. L. R. 694; 
revg., (1930] 2D. L. R. 617; 1M. P. R. 
302,~—-CAN. 


ate 


Cases 298a—338b. 


800. 


301. 


302. 


308. 
304. 


306. 


310. 


311. 


312. 


317. 


on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pltfs. with the 
amount. In an action for negligence pltfis. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest. the action failed.—Osk G2rSELL- 
SCHAFT, ETC. v. Jewish COLONIAL TRUST 
(1927), 43 T. L. RR. 898. 

Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. BR. 787. 

Add. Annotations :—Consd. Brown v. Swan 
(1921), 37 T. L. R. 787. Refd. Calico 
Printers’. Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51; Savory & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 844. 

Add. Annotations :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669; Richard- 
son v. Richardson, [1927] P. 228. 

Add. Citation :—68 Sol. Jo. 246. 

Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414; 
Kettle v. Dunster & Wakefield (1927), 43 
T. L. R. 770. 

Add. Annotation :—Consd. Calico Printers’ 
Assocn., Lid. v. Barclays Bank (1931), 145 
L. T. 51. 

Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., {1921] 3 K. B. 110. 


330. 
381. 


332. 


833. 


833a. 


334. 
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transfer account——Before notice to transferee. } 
—REKSTIN v. SEVERO SIBIRSKO GOSUDAR- 
STVERNNOE AKCIONERNOE OBSCHESTVO Kom- 
SEVERPUTS (BUREAU) & BANK FOR RUSSIAN 
TRADE, Lrp., No. 277a, ante. : 
Add. Citation :—40 L. T. 404. 

Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

Add. Annotations :—Consd. Rekstin v. Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1982), 48 'T. L. R. 578. Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 828 ; Jones 
v. Waring & Gillow, [1926] A. C. 870. 

Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828; Jones v. Warin, 
& Gillow, [1926] A. ©. 670. 
Payment into account under belief that 
customer alive—Liability to refund.|—Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s lega)] personal repre- 
sentatives as defts. to the action.—AD- 
MIRALTY Comers. v. NATIONAL PROVINCIAL 
& UNION RANE oF ENGLAND, Lrp. (1922), 
i L. T. 462; 38 T. L. R. 492; 66 Sol. Jo. 
Add. A-vnotations :—Consd. He Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652; Holder 
v. I. R. Comrs. (1932), 48 T. L. R. 365. 





Mentd. He Gunsbourg, Ez p. Trustee, [1919] 3388a. ——— Joint account—Including proceeds of 


B. & O. R. 99. 

Add. Annotation :—Consd. Rekstin v. Kom- 
severputj] Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578. 

Add. Annotation :—Generally, Refd. Earle v. 
Hemsworth R. D. C. (1928), 140 L. T. 69. 
After this case add, See Law of Property 
Act, 1925 (c. 20), s. 136 (1). 

Add. Annotations :—As to (1) Refd. Joachim- 
son v. Swiss Bank Corpn., (1921] 8 K. B. 110. 
Generally, Refd. Richardson v. Richardson, 
[1927] P. 228; Rekstin v. Komseverputj 
Bureau (Bank for Russian Trade, Ltd.) 
(1932), 48 T. L. R. 578. 





321a. Operation as revocation of direction to 
PART II. SECT. 1, SUB-SECT. 8.—A, 
301 ii. .}— For certain 








atl 
having made 


theft.}—-THE ADMIRALTY v. MILLS (1908), 
Times, Oct. 29. 


888b. Necessity for demand—Whether condition 


Annotations :—Consd . v 
vincial & Union Bank of England (1922), 38 


office as to the safety of the documents | keepi 
until after the lapse of six ished : 


limited purposes a branch bank may be Is Vere of negligence. The ban 
treated an a separate urganisation, but I 


more aan & of neg 
for all purposes of Hability a bank {Is t 


e belate 
learned that the documents have not 0 
been received at the other office {t 


precedent to action against banker on account.] 
— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is 4 necessary 
ingredient in the cause of action against the 
banker for money lent. -—-JOACHIMSON v. 
Swiss BANK Corpn., [1921] 3 K. B. 110; 90 
L. J. K. B. 973; 126 L. T. 338; 87 T. L. R. 
ria 65 Sol. Jo. 434; 26 Com. Cas. 106, 
. A. 


National Pro: 
T. L. R. 492; 


such account, & if satisfied 

beyoud reasonable doubt that the right 
fund is being garnisheed to pay it 
in t.—SMITH vo. GAUTSCHR, 
R. 225; 23 B.C. R. 


. Admiralty Comra 


rine ag ow. W 
nqu e - 
: AN. 


a unlit & indivisible.—Wartrse vo, Royvan 
Bank or Canapa, [1923] 4 D. L. R. 
1208; 53 0, L. R. 543.—CAN, 


se. Forwarding to another branch 
documents for collection N egligence. )}— 
Where a branch office of a bank, in 
the usual course of banking business 
for reward, sends to another office of 
the bank for collection on behalf of 
& customer negotiable documenta of 
pacha Buch as participation certificates 
issued by the Canadian Wheat. Board, 
which, having been tudursed by the 
producer, are, in effect, made payable 

bearer on surrender thereof whose 
terme deay resnonaibility in the Wheat 
Board with respect to indorsements, &, 
falling to reoeive a return letter of 
acknowledgment, the sending office 
makes no inquiry of the receiving 


fails to take immediate steps in the 

uickeet manner available to warn 
the dobtor liable under the documenta 
of the loss thereof, & thus stop pay- 
ment to any unauthorised person.— 
NELSON vo. UNION BANK OF CANADA, 
{1923] 3 W. W. R. 1330.—CAN. 


808 i, ARRIOCH 
v. CANADIAN BANK OF COMMBECR, 
(1919] 8 WwW. WwW. R. 183.—CAN. 


PART II, SEOT. 1, SUB-SEOT. 4. 


817 xi, ——— Account tn trade name.) 
—Where an individual] keeps his bank 
account ander a trade name & {a sued 
& his banker ia heed, it is for the 
bankers to 6a themselves that the 
judgment debtor named is the person 


18 


REVO OEE see EEeteT 
e 


PART Il. SECT. 2, SUB-SECT. 1. 


334 v. ~-—.)—Pitfi. made a promis- 
sory note tn favour of S., which was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
{indebted on overdraft for a greater 
sum than the amount of the note. 
Subsequently pitf. pafd 2100 into his 
account, & defts. immediately, without 
reference to plttf., paid the note for 
£119 19s. 10d. & debited pitf.’s account 
with the amount by which hie funds 
in the hands of defts. wero insufficient 
to meet the note :—Held: defts. were 
at liberty to apply whatever funds of 
pltf. they had and in satisfaction, 

tanto, of the note of which they were 

e holders for value.—-BgL, v. UNION 
Bank, [1923] N. 4. L. KR. $79.—N.Z. 


Richardson wv. Richardson, [1927] ob 338 : dap oomass Y v, 
Lloyds Bank (1929), 84 Com. Cas. 263. 
American nen aoe Credit hela. Leigeois’ 
Claim, [1982] 20 Prosperity ». st Bro ank 
(198 3), 39 T. L. R. Nae? vheunier oe National ties 
& Union Baal of England, Mig 1K. B. 461 
ome rue ae sarc (Bank for Russian eos Lea} 
(1932), 48 T 


842. Add. pants i—Generally, Refd. I. R. 
Comrs. v. Holder, [1931] 2 K. B. 81. 

342a. Account in credit—-Reasonable notice.] 
—In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, 1 get by 
pitfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
“snowball scheme of insurance devised by 
pitfs. that it became in respect to subscrip- 
tions to the scheme a part thereof :—Hel 

&® month’s notice by defts. to discontinue the 
account wae not, in the circumstances of the 
case, sufficient. but an injunction restraining 
deftse. from closing the account must be 
refused.— PROSPERITY, LTD. v. LLoyps BANK, 
Lev. (1923), 39 T. I. R. 372. 


342b. Existence of account—Proof of—Effect of 
non-existence of entry in material books. ]— 
Dova.ass v. LLOYDS me No. 408a, post. 


847, Add. Citation :—affq. C. sub nom. Re 
Gross, £r p. ADAIR eat) 24 L. T. 198. 


363. Add. Annotations :—Consd. Banque Belge v. 
Hambrouck., [1921] 1 K. B. 321. Refd. Re 
Hodgson’s Trusts, Public Trustee v. Milne, 
[1918] 2 Ch. 189. 

380a. Payment of principal’s money to own account 
-—~Bank without notice—Retention against 
overdraft.]—-Re SANGSTER, GREEN v. MOCKETT 
(1894), 10 T. L. R. 184. 

381a. Trust moneys credited to private account— 
Liability of bank.]—Resp. jbank agreed with 
applits. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 
cash, as resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases _ resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
appl ied; the agent was not joined as a 
ek y. Resps. alleged but did not prove 
hat the agent had paid for grain by ss tae lon 
on his private account. The Ct. of Ard oe 
ordered an account to ascertain what 
applts. had sustained :—Held: resps. havine 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 





Vol. 01.—Bankers. Cases 338b —387a. 


the amount sued for.—BrRItisy 
ELeEvaATorR Co. v. Bank or Britisa Norta 
AMBRICA, [1919] A. C. 658; 88 L. J. P. C. 
118; 121 L, T. 100, P. O. 


887a. ——- —-— —--—-.]—-For some years before 


1919 one U., a merchant, had a banking 
account at defts,’ bank. ‘In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts. of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
prey U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that bis business had been 
trausferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defta. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd.—A.L.U. sole 
director,’ & paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as be owned al) the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’a favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques :— 
Held: (1) defta. were precluded from setting 
up that 1., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), 8. 82. 
A customer of a bank paid into his account 


PART II, SECT. 2, SUB-SECT. 2.—B. bankers are in privity with the breach name of either of two persone it Is a 
af. Right of bank to refuse to pay. ]— oe abe aed ae peal to be committed. notification that either one may deal 


EstTaTE vaN with the funds & that the account 


e. 
In order to hold a banker jus fed a Bari, [1923] ron OD. 266.—S. AF. will be subject to the contro! of either 


refusing to pay a demand of h 
customer the oustomer being an exor., 


of them in the absence of special 
But upon a subrequent 


drawing a cheque as exor., there PART IL SECT. 2, SUB-SECT. 8.—A, ‘directions. 
must in the frat ace be some mis- 8711. Joint acorn ind of pert a anos coe gue aeeae ie puch ee 


application, some breach of trust in- 
tended by the exor, & there must in Patners—-C 


bankers are privy the intent to 


counter- in dealing with the money thereafter 
of other—~ in any way affecting such claim acts 


mandca after decease 
the second place be Groot: that te ee by ba bank No right of action at its own risk.—-HILL v. HOCHFLAGA 


funds. If it be abown that any = 
sonal benefit to the bankers themselve ben 
is a or seated 


eslgned for 871 11. —— § 
umstance above all others will pet to w 


ciro ¢ account 
readily eatablish the fact that the Where 4 bank deposit 


19 


make their m palcation ¢ of the trust {# Survivor. | RADCLPrE 0. BaNe OF Ban, [1921] 3 W. W. R. 430.—CAN. 
CAN. 


PART II. SECT. 2, chery 3.—B. 
- Ad dd * on: pres {191 A. “ 


ent clat 
on of Boe. i 65 88 L. Ka . 118: : hy L. 
Sade in the 100,’ P. Cc.” 


391a. 


PART II. SECT. 2, SUB-SECT. 3,.—E. 


Cases 387a— 409a. 


some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreemcnt between the bank & the customer 
that he should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds :— 
Held: (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value; in 
order to entitle them to that character there 
must have been an ayreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
—UnNpDERWOOD (A. L.), Lrp. v. BANK oF 
LIVERPOOL, SAME v. BARCLAYS BANK, [1924] 
1K. B. 775; 93 L. J. K. B. 690; 181 L. T. 
271; 40 T. L. R. 302; 68 Sol. Jo. 716; 29 
Com. Cas. 182, C. A. 


Annotations :—As to (1) Apld. London & Montrose Ship- 


bnilding & Repairing Co. ». Barclays Bank (1925), 31 
Com. Cas 673 Liggett (Liverpool) r. Barclays Bank Pee 
137 L. T. 443. Consd, Aucbteroni v. Midland Bank, [192 } 
29K. BR. 294. Apld. Linyds Bank v. Chartered Bank o 

India, Australia & China, {1929} 1 K. B. 40. Refd. 
Kreditbank Cassel G. m. bh. H. v. Sehenkers, [1926] 2 
K. B. 450; Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246; Fenton Textile Aasocn. v. Thomas (1929), 
45 T. L. R. 264: Reckitt v. Barnett, Pembroke & Slater, 
[1929] A. C. 176: Savory & Co. v. Lloyds Bank, Ltd. 
(1932), 48 T. L. R. 344. Asto (2) Consd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays Bank (1925), 31 
Com. Cas. 67. Refd. Robinson v. Midland Bank (1928), 
41 T. L. R402. Generally, Refd. Banco de Portugal v. 
Waterlow é& Sons, Ltd. (1931), 100 L. J. K. B. 465 

Midland Bank, Ltd. v. Reckitt (1932), 48 T. L. R. 271 

Slingsby v. District Bank, Ltd. (1931), 48 T. L. R. 114. 
Slingsby v. Westminster Bank, Ltd., {1931} 2 K. B. 583, 


389. Add. Annotations :—Consd. Jones v. Waring 

_ & Gillow, [1925] 2 K. B. 612. Refd. Banque 
Belge pour I|’EKtranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 495. 


391. Add. Annotation :—Distd. Ite Harrison, Day 
v. Harrison (1920), 90 L. J. Ch. 186. 


Cheques drawn by wife on bank 
manager’s advice—-Titls of wife to balance.]} 
—A husband, in 1908 transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account. & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con: 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife's initiala & containing 
the deposit receipt & a document in which 
he said: “I would like this paying away at 








ni— 
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402. 
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once if possible as under,’ with a list of 
names with amounts against them :—Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property.— He HARRISON, DAY v. HAR- 
RISON (1920), 90 L. J. Ch. 186. 

Add. Annotations :—Refd. Joachimson ov. 
Swiss Bank Oorpn., [1921] 8 K. B. 110; 
Douglass v. Lloyds Bank (1929), 34 Com. 
Cas. 283. 


402a. Effect of need for notice of ra eg a 
8 


There is no difference in principle in 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal.—Re GLENDINNING, STEEL v. 
GLENDINNING (1918), 88 L. J. Ch. 87; 120 
L. T. 222 ; 63 Sol. Jo. 156. 


403a. Loss of right to repayment—Laches.|—JIn 


409. 


May, 1866, one F. deposited £4,000 with a 
Birmingham branch of deft. bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen days’ notice, & 
that interest should be paid on it at the rate 
of 6 per cent. for the firat three months, & 
thereafter at the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then duc had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
demand by F.. for payment. F. died in 1893. 
In 1927 a relative of F. discovered the deposit 
receipt amongst some old papers, & sent it 
to the surviving exor. & trustee of F.’s will. 
He gave deft. bank formal notice to pav the 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refuse to pay, on the ground that 
it must be presumed that the deposit must 
have been repaid long ago. The exor. then 
brought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that F. & his representatives had been guilty 
of laches :—Held: although defts. could not 
ae uce evidence of repayment, the proper 

ference from al] the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 8, makes an 
entry in bankers’ books primd facie evi- 
dence of an account. 

Qu.: whether the non-existence of any 
entry in material books is ima facie 
evidence of the non-existence of an alleged 
account.—DouGLAAs v. LLOYDS Bank, Ltp 
(1929), 84 Com. Cas. 263. 


Add. Annotation :-—~Apld. Re Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 


409a. Assignment by order in writing to bank to 
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pay third party sum on deposit—-Unindorsed 
deposit receipt—Letter to assignsee.|—A bout 
a year before his death, which happened in 
1917, testator handed to his lan y, G., 


oe ne ae by wife to whole notice of claim.jJ-—-HILL v. HOOHRLAGA 
advanced for husband's 


oy sums 


cr, {1921] 3 W. W. R. 480.—OAN. 
before 


an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited « with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
de osit; & (38) a letter addressed to G.: 
ou have been very kind to me & T desire 
to make some return by giving you the 
amount £500 now on deposit at the... bank 
as per receipt enclosed.’”’ The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after his death, the interest on the sum on 
deposit having been carried by the bank to 
his current account :—Held: there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignmeut under Jud. 
Act, 1878, s. 25 (6).—Re Wrsterton, PUBLIC 
TRUSTEE v. GRAY, [1919] 2 Ch. 104; 88 
L. J.Ch 892; 122 1.. T. 264 ; 63 Sol. Jo. 410. 


Annotution '—Apprvd. & Apld. Republica de Guatomala 
vw. Nunez. (1927) 1 K. B. 669. 


412. Add. Annotation :—Refd. I. R. Comrs. vt. 
Holder, [1931] 2 K. B. 81. 


425. For ‘‘ SAUNDERSON v. BOWES,” read ‘‘ SAN- 
DERSON v. BOWES.”’ 
Add. Annotation :—Apld. _ British Trade 
Corpn., Ltd., [1932] 2 Ch. 

431. Add. Ainetalion :—Refd. Cais v. Roche 
(1928), 95 L. J. K. B. 945 


453. Add. Annotation :—Retd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 


454. Add. Annotation :—Consd. Slingsby v. West- 
minster Bank, Ltd., [1931] 1 K. B. 173. 


456. Add. Annotation : --Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


456a. Contract to print notes—Notes printed with- 
out authority—Liability to bank.]—Pltfs., a 
Portuguese bank, made with defts., who were 
printers, a contract which provided that 
defts. should print the authorised notes for 
the bank, the plates being left in defts.’ 
possession & being intended to be available 
only for the purposes of the bank. By means 
of an elaborate fraud defts. were induced 
by an unauthorised person to print from the 
plates a large quantity of notes & to deliver 
the notes to him, & the result was that these 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, & on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as they had, at that time, no 
means of distinguishing the genuine from 
the spurious notes. In an action for breach 
of contract, negligence, or conversion :— 
Held: it was an implied term of the contract 
that there was to be no use of the plates for 
any purpose not authorised by pltfs., & 
there was an absolute duty on defts. not to 


456b. 


Vol. D.—Bankers. Cases 409a—479a. 


print or deliver notes of pitf. bank without 
the authority of the bank, &, even if defts. 
were bound only to take reasonable care to 
avoid such acts, defts. had, on the facts, 
fallen short of the standard of care required 
by the special nature of the business, & 
Itfs. were entitled to recover.—BANCO DE 
ORTUGAL v. WATERLOW & Sons, Lt. 
(1980), 47 T. L. R. 214; 75 Sol. Jo. 81; 
t (1931), ee L. J. K.B. 465, C. A. ; 
f103e7 A A. C. 452, H. L 


Measure. of damages.]—A firm 
of printers employed by the Bank of ue 
print a series of bank notes known as 
Vasco da Gama 500 escudo notes delivered to 
the Bank 600,000 notes which were put into 
circulation in Portugal. Subsequently, in 
breach of their contract of employment, the 
rinters delivered to one M., the head of a 
and of criminals, 580,000 notes of the same 
type, Bie from the original plates or 
from plates made from the same die, in the 
belief That he had the authority of the bank. 
M. & his associates introduced these false 
notes into Portugal & put a large number 
of them into circulation. The bank on dis- 
covering that unauthorised notes were in 
circulation issued notices withdrawing the 
whole of this issue of Vasco da Gama notes & 
undertaking, within a limited time, to 
exchange all notes of this type presented to 
the bank for other notes. The bank had an 
exclusive license to issue bank notes as legal 
tender in Portugal, but the amount of the 
notes to be issued was controlled by law. At 
all material times the currency was incon- 
vertible. In an action by the bank against 
the printers for breach of contract defts. 
maintained (a) that the loss suffered by the 
bank was due to their own voluntary action 
in paying the unauthorised notes; (b) that 
the loss to the bank was limited to the cost 
of printing & Ps in regard to the new 
issue :—Held: (1) the loss arose naturally 
from the breach of contract; (2) the pr ai 
measure of damages was the exchange v 
expressed in sterling of the genuine currency 
given in exchange for the spurious notes 
together with the cost of.printing the genuine 
notes beens tis -——BANCO DE PORTUGAL v. 
WATERLOW & Sons, LTD., WATERLOW & 
Sons, Lrp. v. BANCO DE PORTUGAL, {1932} 
A. OC. 452; 101 L. J. K. B. 417; 147 L. T. 
101; 48 T. L. R. 404; 76 Sol. Jo. 327, H. L. 








Annotation : —Reti. The Edison (1932), 147 L. T. 141. 
479. Add. Annotation :—Refd. Sutters v. Briggs, 


[i922] 1 A.C. 1. 


479a. Cheque credited before clearance—Whether 


bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1) Where a 

customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure question of fact. : The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 


PART Il. SECT. 4, SUB-SECT. 3. Transaction not anager's duly— . Payment of draft on forged indorse- 
paid fo retire drafi— Liability of bu hee as the pro- ment—-Ligbiltt of bank.}—PORTEOUS ¥. 
Pe Re o draft paid mise by the acting manager to for- Porteous, [1932] 8 D. L. R. 562.— 
spell aL bm hind Hd, Tieesttatge eee ee OAM 
eratio D art o 

pe coe aid ce hee Neagle the hia duty as an officer of the bank, PART II. SECT. = SUB-SECT. 1. 
draft.—Gtnpons & Oarnes v. RoyvaL the bank was not liable for his fatlure 463i. —— Stoppa of bank-cheque 
Bank OF CaNaDA, 1921) 2 W. W. R. a performing it.—NMAXWELL t. Orton for debt— Debt no paid. "UNION BANK 
$70.—CAN. 7) 89 D. Laie 188 ee OF GANADA.U. NETTLETON (1924), 56 

aj. Delay in transmitting draft— O. L. R. 643.—CAN. 


21 


Cases 479a—544a. 


for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) if the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
neat | on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
Was slcased shortly before the actual winding 
up.— He FarRRow’s BANE, Lrp., [1923] 1 Ch. 
41; 92 L. J. Ch. 153; 128 L. T. 332; 67 
Sol. Jo. 78; [1925] B. & C.R. 8, OC. A. 


479b. ——— ———.]-——- UnpERWwoop (A. L.), Lrp. v. 
BANK OF LIVERPOOL, SaME v. BARCLAYS 
Bank, No. 387a, ante. 


484. Add. Annotations :—Refd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 


Add. Annotation :—Consd. Calico Printers’ 
Association, Ltd. v. Barclays Bank (1931), 
145 L. T. 61. 


Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 


Add. Annotation :—Generally, Refd. Savory 
SA i v, Lloyds Bank, Ltd. (1632), 48 T.L. R. 


485. 


487 


498. 


500. 


527a. What is negligence—Defective title of cus- 
tomer—-Statutory protection of banker.}— 
SLINGSBY v. WESTMINSTER BANK, Lrp., No. 
691d, post. 


5387. Add. Annotations :—Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 512; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


588. Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


538a. .]— A. drew a cheque for £700 in 
favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 





PART II. SECT. 6, SUB-SECT. 1. 


ol. ———.}—-A co. drew billa of ex- 
change upon customers to whom they 
bed supplied goods & who accepted the 

ls. The co. indorsed the hills in 
blank, & delivered them to a bank for erie 
collection. The co. went age liquida- 
tion. Ite curront account wi the 
bank was overdrawn to a large amount. 
In the Uquidation the bank claimed 
that they were owners of the bilis, & 
that they were not bound to value & 
deduct the obligations in the bills for 
the purpose of 4 ranking. The bank’s 
lien over the 
admitted :—Heid : 


under the bills 


v. ROYAL 


roceeds of the bills was 
the bilis, havi 


ENGLISH AND Empree Dicsst SuPPLEMENT. 


state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was, done :— 
Held: in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; ; & there had been an 
incomplete gift inter vives of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity.—Re 
SWINBURNE, SUTTON v. FEATHERLEY, ee 
Ch. 88; 95 L. J. Ch. 104; 184 L. T. 121; 

Sol. Jo. 64, C. A. 


Add. Annotation :—Refd. Australian Bank of 
Commerce v. Perel, [1926] A. 0. 7387. 


Add. Annotations :—Apld. Underwood v. 
Bank of Liverpoo) & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776 Consd. 
British Thomson-Houston Oo. v. Federated 
European Bank, Ltd., [19382] 2 K. B. 176. 
Refd. Kreditbank Cassel G. m. b. H. w. 
Schenkers, [1926] 2 K. B. 450; Houghton v. 
Nothard, Lowe & Wills, [1927] 1K. B. 246; 

caer a eno) ». Barclays Bank (1927 ), 
187 


—— ——.|—A bye-law of applt. co. 
‘authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary -treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Resps. collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.’ account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into applts.’ account. 
Applits. sued resps. to recover the aggregate 
amount of the cheques collected by them :— 
Held: the action failed, because (1) resps. 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on appits.’ account, 

could not recever the money as having been 
held by their bankers in trust for een 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applite.’ liability to 
persons not parties to the action in respect 
of the cheques placed to a 5 feed credit.— 
CORPORATION AGENCINS v. Homm BANK OF 





haere [1927] A. C. 318; 96 L. J. P. OC. 

638, P. C. 

Annotations :—As to (1) Consd. Lloyds Bank v. Chartered 
Bank of India, Australia & China, [1929] 1 K. B. 40. Refd. 


Reckitt v. Barnett, Pembroke & Slater, (1929) A. C. 176. 


ie bank held a mere right in security 
in virtue of their pete & the obligations 
must be lued & 
deducted for the purposes of & ae, 
-~-CLYDESDALE BaNkE, LTD. v. SENIOR 

Bs ALLAN) & SON LIQUIDATORS, 
1926] 8. C. O35 SCOT. 


ee Il. SECT. 8, SUB-SECT. 2.—A. 
88 i. Constructive yment—Oheque 
& a eedit slip elamped * ea Cot *}—W. 


HITE 
ANE OF ey (2933) 4 
D. L. R. 1206; 53 0. L. R. 648 


PART IL SECT. 8, SUB-SECT. 3.—B. 


dealers for freight charges 
on presentation of bille of war tadios 
& payment of charges to hand out ware- 
house receipte, & d t all moneys 
collected to the credit of the Recelver- 
General {in a der ted bank & a 
certain intervals remit by draft 
2 ee havoc chicos ay phe business. 
uch c were almost always 53 
to aa by | he eft. 
bank cashed suc 
paying th the clerk wus. negifrent, os 


neg 

should rave been m 
authority & the unuanal aot of a 
pustnees firm cashing such a cheque, 


CAN. 


been indorsed & delivered to the ban 5451. To clerk— especially of a | amount, & & 
for the limited p of collection, of authority, A iN gtioe, of im datics certain 7 betw ween the name 
remained assets of the co., over which were collect amounts due from ef the payee in the y oheque & the name 
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546a. 


| Cheques paid to customer’s 
creditors.} — Deft. bank gong! & & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors :—Held: (1) the bank being put 
on inquiry & being ee oa as the jury 
found, were not entitle assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf.co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque.— 
LIGGETT (B.) (LIVERPOOL), Lrp. v. BARCLAYS 
Bank, Ltp., [1928] 1 K. B. 48; 97 L. J. K. B. 
1; 187 L. T. 443; 43 T. L. R. 449. 


Vol. 1—Bankers. Cases 546a—574. 


so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 
note, obtained drafts payable to himself, 
& had misappropriated the proceeds, cover- 
ing his fraud by false entries in the company’s 
books. The resps. having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
respect of the loss after the date of the policy : 
—Held: the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions, 
& were liable in damages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise.— 
BANK OF MONTREAL v. DOMINION GRESIIAM 
GUARANTEB & CASUALTY Co., Lrp., [1930] 
A. C. 659; 99 L. J. P. C. 202; 1441. T. 6; 
46 T. L. R. 575; 36 Com. Cas. 28, P. C. 

efd. Savory & Co. v. Tiloyds Bank, Ltd. 


Annotation :-—-R 
(1932), 48 T. L. R. 344, 


548. 


Add. Annotations :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787; Savory & Co. v. 


Lloyds Bank, Ltd. (1932), 48 'T. I. BR. 344. 


Annotation :— Aa to (2) & (3) Refd. Lioyds Bank v. Chartered - 
: 549. Add. Annotation :—Refd. Wilson v. United 


Bank of India, Australia & China, [1929] 1 K. B. 4 
546b. Issue of bank drafts to customer’s agent— 


in the indorsement should have aroused 
suspicion.—R._v. 
CANADA (1920), 1 
D. L. R. 2 . 


ii. -}- AYES 
STANDARD BANK, [1927] 3 D. L. R 
336; 60 0. L. 
2 Tr. L. R. BOR: 62 0. Pe R. 186.—CAN. 


8a. 
slip.”*}— RUTHERFORD v. 
OF CANADA, {1932} 8. GC. R. 1313; 2 
D. L. R. 332.—CAN. 


PART II, SECT. 8, SUB-SECT. 2.—C. 


which the customer keepa h 
must be assum 
on the credit of the customer but on 
the indorsement itaelf. 

A. drew a cheque in favour of B. 
upon the Bank C., D. branch, & B. 
indorsed it for collection in favour of 


the P. branch gave notice of dixhonour 
& instituted a suit against B. & L. 
for the recovery of the sum paid. The 
defence was (inter alia) that the cheque 


Agent without proper authority—Negligence. ] 
-—A co. instructed its bankers in writing that 
any two of four named persons, of whom 
three were directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions; having 
tilled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 


RoyaL BaNK oF 
W. W. R. 188; 60 
93; 30 Man. L. R. 104. 


lecmcmaal 


—— -—.}-H v 


R. 461; revad., [1928] —RAJA 


** verification. 


Effect of signing 
RoyaL Bank 


550. 
552. 
554. 
557. 


565. 


569. 


5874. Add. Annotation :-—Retd. 


branch to give notice of dishonour :— 
Held: the payment Lf 

did not operate as a discharge of the 
epegue he payment having been 
made not on the credit of A. but on 
the credit of B. &, therefore, pltf. was 
entitled to recover the sum from defts. 
JoyYT1 PRasaD SINGH DES 
BAHADUR v. CHOTA 
a (1928), I. L. R. 8 Pat. 413.— 


sk. Effect of confirmation by tet 
-—The accountant of a ban 
defts.’ office by telephone, an auto- 
matic telephone, which rang number 


Nagpur Banxina FAIS al of 


the P. branch 


Counties Bank, [1920] A. C. 102. 

Add. Annotation :—Refd. Wilson v. United 
Oounties Bank, [1920] A. C. 102. 

Add. Annotation :—Consd. Ralston v. Rals- 
ton, [1930] 2 K. B. 238. 

Add. Annotation :—Refd. Prosperity v. Lloyds 
Bank (1923), 89 T. L. R. 872. 

Add. Annotations :—Consd. Re Farrow's 
Bank, [1923] 1Ch. 41. Refd. British & North 
puropesa Bank v Zalzstein, [1927] 2 K. B. 


Add. Annotution :—As to (1) Refd. Tolley 
v. Fry (1929), 46 T. L. R. 108. 

Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110; 
Richardson tv, Richardson, {1927] P. 228; 
Rekstin v. Komseverputj Bureau (Bank for 
Russian Trade, Ltd.) (1932), 48 T. L. R. 578. 


Brown v. Swan 
(1921), 37 T. L. R. 787. 


apreed terms—Bank hoiding security.jJ— 
FINUCANE wv. STANDARD BANK OF 
CANADA, (1921] 3 W. W. R. 314: 62 
8.C R.110: 59D. L. R 465.—CAN. 





y i. Dishonour of cheques ae 
able to self.}—A demand made personally 
by a customer upon his banker for 

ayment is a two-party transaction. 
ayment cannot give 
rise to the implication of defamation 
of the customer to a third party, which 
necessarily arises when a_ trader’s 
cheque, wn or indorsed in favour 
of a third party, is presented by the 
holder & dichanoured by the banker. 


hone. ] 
called up 


heque _. required direct without the necesrity of Judgment for pitf. for £250 set aside, 
Ess 1. Cheque drawn on one branch calling ‘‘central” operator. A & judgment entered for dofts., dette. 
presentation.}—A bank, which pays a Womans voice answ &, the having admitted lability to pay pitf. 
choque at any branch except that at ®ccountant asking for the manager, nominal damages & having paid £10 

man’s voice answered. e ct.—KINLAN v. ULSTER BANK, 


account, 
ed to have paid it not 


a 
accountant then stated that it was the 
bank speaking & that the bank had a 
certain amount of money to 
for the F. Co. “* under pro 

man at the other end of the wire said 
“All right '':—Held: this constituted 
a notice to defta. that the mone 


into f ; 
LTD., [1928] a R. 171.—IR. 
athe PART Il, SECT. 8, SUB-SECT. 3.—B. 
yee - pris ibe Scie not 
obliged to pay a cheque when there 
no assets velon ng to the customer in 





Ho ee of Eo hee onish cont the available at the bank, & that it was his hands; & the countermanding of 
cheque on to the D. branch. @ not neces the person spoken to 4 cheque by a customer in whose 
latter dishonoured the cheque, whereon should be identified.—FinkLrry Om account there are funds sufficient to 


been discharged by payment 
waa no power left Yn the P, 


A 


& Gas Co. vt. JANSE DRILLING Oo. 

Calta.) Ne 34 W. L. R. $70; 

. Ww. 53 —~C N. 

PART i. SECT. 8, SUB-SECT. 8.—A. 
640 iii. ———- Money advanced on 
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meet it cannot do more than cause the 
obligation to pay, which otherwise 
exinted, to cease to pam le 


10 


INDUSTRIAL AGENCY, LTD. v. 
OANTILE BANK oF InpIa, LTD. 
I. L. R. il Lah. 667.—-IND. 


Cases 585-- 624. 


585. Add. Annotation :—Refd. Jones v. Waring & 


Gillow, [1926] A. C. 670. 


589. Add. Annotation :—Consd. Westminster Bank 


t. Hilton (1926), 186 L. T. 316. 


589a. ——— Mistake in telegram—Duty of bank to 


592. 


594. 
595. 


make inquiry.J)—Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 


-the date, the payee, & the amount. These 


particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Chegue No. 117,285 was presented 
on Aug. 6, & the bank. officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence :—Held: the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & plti. 
was not entitled to recover.—WESTMINSTER 
Bank, Ltn. v. HILTon (1926), 186 L. T. 815; 
43 T. L. R. 124 ; 70 Sol. Jo. 1196; sub nom. 
HILTON v. WESTMINSTER BANE, Ltp., 162 
L. T. Jo. 450, H. L. 


Add. Annotation :—Refd. Baines v. National 

Provincial Bank (1927), 96 L. J. K. B. 801. 

Add. Annotation :—Refd. Baines v. National 

Provincial Bank (1927), 96 L. J. K. B. 801. 

Add. Annotation :—As to (2) Refd. Baines v. 

ear Provincial Bank (1927), 96 L. J. 
. B. Sol. 


600a. Presentment over counter—-Duty of bank to 


pay.|—Pltfs., a partnership firm at Liverpool, 
sold goods to the P. Co. & drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. ae 
P. Co. accepted the bill payable at deft. 
bank at Liverpool, where they kept their 
account. Shortly before the bil] became 
payable the co., who were then overdrawn 
at deft. bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 


608. 
615. 
617, 


624. 
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a partnor of pltf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pitfs.’ bank for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft. bank & received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular :— 
Held: deft. bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & pltfs., 
& defts. owed no duty to pltfs.; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 


‘ assignment in favour of the payee of funds 


of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pitfs. as against defts.; (3) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion.—AUCHTERONI & Co. v. 
MIDLAND BANK, Lrtp., [1928] 2 K. B. 294; 
97 L. J. K. B. 625; 139 L. T. 844; 44 
vm R. 441; 72 Sol. Jo. 337; 33 Com. Cas. 
Add. Annotation :—Refd. Re Pinto Leite, 
Ez p. Des Olivaes, [1929] 1 Ch. 221. 


Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

Add. Annotation :—Refd. Wilson v. United 
Counties Bank, {1920] A. O. 102. 


Add, Annotation :—Consd. Re British Trade 
Corpn., [1932] 2 Ch. 1. 


PART II. SECT. 8, SUB-SECT. 3.—D. 

583 i. Dishonour by country bank— 
Failure to return cheque by return of 
post—Clearing-house rules.j-~-When oa 
cheque is passed through the clearing: 
house In Melbourne & not returned dis- 
honoured within the time allowed by 
the rules of the clearing-house for the 
return of dishonoured cheques, its 
payment to the collecting bank must 
on the expiration of that time be 
regarded as complcte. Pitf. paid into 
his account at a country branch of 
deft. bank a cheque drawn upon a 
Melbourne branch of another : 
The cheque was passed through the 
Melbourne clearing-house, where, on 
the settlement of balances, its amount 
was credited to deft. bank by the bank 
upon which it was drawn. After the 
expiration of the time allowed by the 
rules of the clearing-house for the 
return of dishonoured cheques had 
expired, the cheque was returned dia- 
honoured to deft. bank. Notwith- 


standing that tho rules provided that 
any stale return might be rejected, 
deft. bank credited the bank upon 
which the cheque was drawn with its 
amount :—Zeld: deft. bank had, as 
agent for plitf., received payment of 
the cheque, & was therefore Hable to 
pitf. for its amount as money had & 
received his use.—RIEDELL v. 
COMMERCIAL BANK OF AUSTRALIA, 
Lrp., [1931] V. L. R. 382; Argus 
L. RK. 285.—AUS. 


PART Il. SECT. 8, SUB-SECT. 4. 


sl. Puyment after notice of cminter- 
mund—Liability of bank.)---GaRRIoOcH 
v. CANADIAN BANK OF COMMERCK, 
er awe 3 Ww. Ww. R, 185.—CAN. 


6891. By telegram—Payment after 
notice o Polnithadnd— Neoilgeioe i= 
Held: defts. were guilty of a breach 


of duty as bankers.— READE v. ROYAL 


BANK OF IRELAND, Lrp., [1922) 2 
I. R. 22.—IR. 
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em. By notice of death.}—The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer's deat b.—~ 
CURLEY ov, BriGGs (ADMINISTRATOR OF 
DRURY Estate), [1920] 2 W. W. R. 
1025; 53 D. L. R. 351.—CAN. 


sn. -—It {s not the death of 
the cuetomer, but notice of his death, 
that operates as a revocation of the 
authority of a bank to pay the custo- 
mer’s eg hemes RNDRICK v0. DOMINION 
Bank & Bowwnas (1920). 47 O. L. R. 
372; 18 O. W. N. 138.~-CAN. 

£0. -J—-WINNIPEG SAVINGS BANK 
(TRUSTEE) v. KENNY, (1922) 1 D. lh Rt. 
952,.--CAN, 








PART Il. SECT. 9, SUB-SECT. 2. 


sp. Note made by customer—Bank not 
bound to debit customer’a account after 
maturity~—T'o protect endoraer.)—-ROYVAL 
BANK OF CANADA 0. MCNAUGDTON, 
(1931) 3 D. L. n. 233.--CAN, 


625. Add. Annotation :—Refd. Savory & Oo. »v. 


Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


627. Add. Annotation :—Consd. Garrard v. James, 


(1925] Ch. 616. 


629. Add. Citation :—88 I.. J. K. B. 56. 


629a. ———- -——— Space left between name of 


_ deposit with defts. 


631. 


635 fia. -———-~ 
action by a cuatomer of deft. bank 
recover the aggregate 
number of cheques forged by a con- 
fidential clerk employed by the cus- to discover the frauds.—CoLUMBIA 
papal bg were paid by 


charged 
the fraud being skilfully concealed from 


Add. Annotations :—Consd. Auchteroni v, 
Midland Bank, [1928] 2 K. B. 294; Green- 
wood v. Martins Bank, Ltd. (1981), 47 
T. L. R. 607; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. 


payee & words ‘‘ or order.’?}—Pltis., exors. 
of a will, kept an exors.’ account with defts., 
& retained a firm of solrs., Messrs. C. & P., 
who used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. ©. Pitfs. in 
conference with J. C. decided to invest 
through Messrs. J. P. & Co., stockbrokers, a 
sum of £5,000, part of the estate lodged on 
J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form “ Pay J. P. & Co. 
or order”? & was drawn on pitfs.’ deposit 
account with defts. The cheque was signed 
by pltfs. & left with J. C. to be posted to 
. P. & Co. with instructions to invest the 
money. J.C., instead of posting the cheque 
to J.P. & Co., fraudulently inserted the words 
“‘ per C. & P.”’ in the blank space between the 
payees’ name & the words “ or order’’; he 
then indorsed the document with the names 
C. & P. & paid it so altered & indorsed into 
the W. Bank to the credit of a co. in which 
he was interested & which had an account at 
that bank. The document was accepted 
without question by the W. Bank & passed 
through the clearing-house, & the account 
of pltfs. with defts. was debited, & that of the 
co. with the W. Bank was credited, with the 
amount on the face of the document. In an 
action by pltfs. against defts. for conversion, 
negligence & breach of duty :—Held: (1) the 
cheque had been “ materially altered ” within 
Bills of Exchange Act, 1882 (c. 61), 5. 64, & 
was avoided as between pltfs. & defts. by 
that sect., & therefore defts. could not rely 
upon sect. 60 of the Act as excusing them for 
paying the cheque; (2) for the same reason 
defts. could not rely on sect. 80 of the Act; 
(3) assuming the description of the payees, 
* J. P. & Co. per CO. & P.” to be a recognised 
although unusual] description, the indorse- 
ment of “C. & P.” without any reference to 
“J. P. & Co.” was irregular & invalid & 
defts. were negligent in honouring the cheque, 
& for this reason also were not protected by 
sect. 80, or semble by sect. 60 of the Act; 
(4) in leaving a blank space between the 
names of the payees & the words “ or order ”’ 
pltfis. were not guilty of any breach of duty 
towards defts.—-SLINGsSBY v. District BANK, 
Lrp., [19382] 1 K. B. 544; 101 L. J. K. B. 
281; 146 L. T. 877; 37 Com, Cas. 39, C. A. 


Add. Annotations :—Consd. Reckitt vw. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 


PART Il. SECT. 10. 





——-,J—Tn an 
to 


amount of a 


the bank GRAPHOPHONE 


the customer’s account, 


684. Add. Annotation :—Refd. 
634a. paprencrmaeccd 


both customer & bank :—Held: with 
the exception of certain cheques 
bearing genuine rignatures, the amounta 
of which were raised by the clerk, there 
was no negligence on the part of etther 
the customer or the bank in failing 


Co. v. UNION BaNK OF 
Canada (19186), 38 Q. L. R. 326; 34 
D. L. R. 748.—CAN. 
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Vol. I1.—Bankers. Cases 625—639a. 


244; Midland Bank, Ltd. v. Reckitt (1932), 
48 T. L. R. 2713 ar ae v. District Bank, 
Ltd. (1931), 48 T. L. R. 1143 Savory & Co. 
v. Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. 
Greenwood _ v. 
Martin’s Bank, Ltd., [19382] 1 K. B. 371. 
Customer silent—-Estoppel. ]— 
Pitf. had an account with deft. bank, & his 
wife forged his signature on cheques & 
thereby drew out all the money left in the 
account, & she lent it to her sister. Pltf., 
on discovering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. PItf. then went 
to the bank & told the manager about the 
forged cheques. In an action by pltf., 





. claiming to be credited by deft. bank with 


the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (b) that 
pltf. was estopped by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. There 
was no evidence that pltf. had ever adopted 
the forged cheques as his own :—HWHeld: 
ratitication had no applicability to a forged 
signature, but pltf. was estopped from 
alleging the forgeries because his silence 
until after his wife’s death had caused the 
bank to lose their right of action against the 
forger, & therefore the action failed.—GREEN- 
woop v. MaRTINS BANK, Lb. (1932); 101 
L. J. K. B. 623; 1471. T. 441; 48 T. lL. R. 
601; 76 Sol. Jo. 544; 38 Com. Cas. 54, H. L. 


Annotation :---Consd. Re National Benefit Assurance Co.- 
(1932), 48 T L. RK. 612, 


635, Add. Annotation :—Consd. Slingsby v. Dis- 


trict Bank, Ltd. (1931), 47 T. L. R. 587. 


639a. Payment to third party without valuable 


consideration—Right of bank to recover.|— 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pitf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited LI. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft. bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft. bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft. bank was the property of pltf. 
bank :—Held: on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet plitf. bank had established 
their right to the money claimed, as it was 


635 lib. —-—~- ——— —-—~-.]--A cas- 
tomer of a bank was estopped from 
denying that cortain forged cheqnes 
were signed bv Lim or by his authority, 
by reason of his conduct in not baving 
notified the bank wheu he learned of 
the forgery of previous cheques on 
hig account by the same person. 
CABANA 0. BANK OF MONTREAL, [1919 ) 
3 W. W. R. 969.—CAN. 
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capable of being traced.—BANQUE BELGE 
Pour L’ETRANGER v. HamBrouceg, [1921] 1 
K, B. 82] 3 90 L. J. K. B. 822 ; 87 é L. R. 
76; 65 Sol. Jo. 74; 26 Com. Oas. 72, 0. A. 
Annotation :—Expld. Jones v. Waring & Gillow, [1925] 
2K. B. 612. 
640. Add. Annotation :—Refd. S by wv. Dis- 
trict Bank, Ltd. (1981), 47 T. L. R. 587. 


644, Add. Citation :—88 L. J. K. B. 56. 
Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Green- 
wood v. Martins Bank, Ltd. (1981), 47 
T. L. R. 607; Slingsby v. District Bank, 
Ltd. (1931), 48 'T. L. R. 114. 


646. Add. Annolation :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 


647a. Alteration of payee.]—Pltfs., exors. of one 
T., deceased, employed a solr., one C., of a 
firs C. & P. to act for them in matters 
relating to deceased's estate. They wished 
to invest a sum of £5,000 through a firm of 
stockbrokers, & C. accordingly prepared a 
cheque for that amount payable to the 
stockbrokers ; pltfs. then signed the cheque 
& handed it back to C. to deal with as 
directed. C., however, fraudulently added 
to the cheque the words ‘ per C, & P.,” & 
then indorsed the cheque with the words 
“Cc. & P.”? & handed it to a branch of deft. 
bank to be credited to the account which a 
co. in which he was interested kept at that 
branch. The cheque was credited to that 
co. & was passed through the clearing house, 
& in due course pltfs. were debited by their 
own bank with the sum of £5,000. n dis- 
covering the fraud pltfs. brought this action 
to recover the £5,000 from defts. :—Held: 
the words added by C. to the cheque con- 
stituted a material alteration & rendered the 


cheque void under Bills of Exchange Act, | 
As therefore the | 
cheque when it came into the hands of | 


1882 (c. 61), s. 64 (1). 


defts. was merely a piece of worthless paper 


no action could be brought on it, & pltfs.’ | 


claim failed. If, however, the cheque re- 
mained a valid one defts. had dealt with it 
without negligence & were protected by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 
& for that reason also the claim failed.— 
SLINGSBY wv. WESTMINSTER BANK, Lt. 
(No. 2), [1931] 2 K. B. 583; 101 L. J. K. B. 
291, n.; 146 L. T. 89; 47 T. L. R. 1; 36 
Com. Cas. 61. 

Annotation a Oyerd- SUngsby v. District Bank, Ltd. (1931), 


48 T. L. 

647b. .J—Suinessy v. Tae Districr BANE, 
No. 629a, ante. 

649. Add. Annotations :-—Consd. Koechlin  v. 
Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1K. B. 669. 





652. Add. Annofation -—Refd. Goldman v. Cox 


(1924), 10 T. L. R. 744. 


655. Add. Annotation :—Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 


658. Add. Annotations :—Consd. Greenwood vv. 
Martins Bank, Ltd. (1981), 47 T. L. R. 607. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. L. R. 194, 


663. Add. Annotations :—Refd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 204; 8S Line, 
Ltd. v. Foscolo Mango & Oo. (1981), 48 
T. L. R. 127, 


666. In paragraph, for ‘“ protected by Bills of 
Exchange Act, 1882 (c. 61), s. 19,” read 
** protected by Stamp Act, 1833 (c. 59), 8. 19.” 
Add. Annotation :—Refd. Lioyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

687, Add Annotation:—Refd. Lloyds Bank v. 
rales ed Bank of India (1927), 44 T. L. R. 

668a, ———  -————  -—--- —-—-.] —M., who was 
secretary & managing director of plitf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
agyregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft. 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the ag 
with the exception of about £272 for W., 
paying out of the proceeds of five chequea 
‘to order’’ for £62 108. each four sums of 
£60 from his private account to W. One 

’ cheque, dated May 27, 1918, for £97 10s., 
which was payable to “ self or order’’ & signed 
by M. & a co-director, was refused by the 
bank, & came back to them after such refusal 
with M.'s name written in after the word 
‘‘gelf,” but the alteration was not initialed 
by both directors, & the addition was in M.’s 
writing. Pitf. co. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), 8. 82, & also as holders for value :— 
Held: (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 108. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 108.; (5) there must 
be judgment for pltf. co. for £2 108. on 
four of the cheques ‘ to order ”’ for £62 102., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170.— 
SoUCHETTR, .v. LONDON County, WEsT- 
MINSTER & ParRR’s BANK, Lrp. (1920), 36 
T. L. BR. 195. 

670. Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297; 
eae v. Westminster Bank, [1931] 1 K. B. 
173. 


671. Add. Citation :—~sub nom. MATHEWS vz. 
WiitiaMs, Brown & Co., 10 R. 210. 

6728. Add. Annotation :—As to (2) Refd. Savory 
(Zi. B.) & Co. v. Lloyds Bank, Ltd. (1932), 
48 T. L. R. 344. | 

Collection for another bank.) — Im- 

Porters Oo. v. WesTuinerer Bank, No. 
292b, ante. 


678. Add. Annotations :—Refd. Taxation Comrs. 
vw. English, Scottish & Australian Bank, 
1920} A. C. 683; Savory (E. B.) & Co. v. 
oyds Bank, Ltd. (1982), 48 T. L. R. $44. 
Add. Annotations :—As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Co. v. 

Barclays Bank (1925), 31 Com. Cas. 67. 


Add. Annotations :—Apld. Brown v. Swan 
(1921), 87 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41. Refd. Dey v. arth 
([1920] 2 K. B. 846; Sutters v. Briggs, [1922] 
1 A. 0. 1; Underwood v. Bank of Liverpool 
& Martine, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297; Slingsby 
v. Westminster Bank, [1931] 1 K. B. 73. 
Add. Annotations :—Refd. Dey v. Mayo 
[1920] 2 K. B. 346; Sutters v. Briggs, (1922-] 
1A.0.1; Re Farrow’s Bank, {1923} 1 Ch. 41; 
eee Co. v. Westminster Bank, [1927] 
2K. B. 297. . 


674. 


676. 


677. 


Add. Annotation :—Distd. Lioyds Bank »v 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

Add. Annotation :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

680a. ‘* Receives payment ’’—Collecting bank.|— 
IMPORTERS Co. v. WESTMINSTER Bank, No. 


679. 


680. 


292b, ante. ; 
681. Before this case add ‘ See, also, Nos. 674- 
680.” 
684. Add. Annotations :—Apld. Lloyds Bank v. 


Chartered Bank of India, Australia & China, 
[1920] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotation :—Apld. Underwood v. Bank 
of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 


Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
(1929]1 K. B. 40. Refd. Underwood v, Bank 
of Liverpool & Martins, Underwood v. 
Barelays Bank, [1924] 1 K. B. 775; Savory 
(BK. B.) & Co. v. Lioyds Bank, Ltd. (1932), 146 
L. T. 530. . 


685. 


687. 


———.|—L., who was the chief 
accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft. bank 
for collection, with instructions written by 
L. on the bank's letter paper requesting ‘left. 
bank to place the proceeds of the cheques 
. to the credit of a joint account which L. 
had opened at: deft. bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. It appeared 
from the account itself that it was generall 
in small credit until the arrival of eac 
fraudulent cheque, & there was 4 failure on 
the part of deft. bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions :—Held: (1) each cheque taken by 
iteelf was “issued,” being signed & dealt wit, 
by persons having ostensible authority to sign 
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& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the ‘holding in due 
course’; (2) deft. bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not “ true owners ’’ within the seot.; (3) deft. 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these payments were 
made, & pitfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pitis. against the amount of the converted 
cheques.—LLOYpDs BANK v. CHARTERED BANK 
OF INDIA, AUSTRALIA & CHINA, [1929] 1 
K. B. 40; 971. J. K. B. 609; 1389 L. T. 126; 
44 T. L. R. 584; 33 Com. Cas. 306, C. A. 


nnotations :—As to (3) Consd. Slingsby v. District Bank, Ltd. 

(1931), 48 T. L. R. 114. Refd. Fenton Textile Arsocn. v, 
Thomas (1929), 45 T. L. R. 264; Slingsby v. Westminster 
Bank, Ltd., [1931] 2K. B. 583. 


-}~One T., a solr., had from 
a client a power of attorney entitling T. to 
draw cheques on the client’s banking account 
& to apply the moneys for the purposes of 
his client. T. for his own purposes fraudu- 
lently drew 15 cheques on his client’s account 
with the B. bank, signing the cheques by 
using a rubber stamp which had on the 
upper line the name of the client & on the 
lower line “ his attorney ” & by placing his 
own signature between the lines. T. then 
paid the cheques into his own account with 
the M. bank, defts., with whom he had an 
overdraft. On discovering the facts the client 
brought an action against defts. for damages 
for conversion of the cheques, & defts. relied 
on Bills of Exchange Act, 1882 (c. 61), s. 82, 
alleging that the cheques were crossed cheques 
& that they had received payment of them 
in good faith & without negligence. During 
the proceedings T.’s client died, & the pro- 
ceedings were continued by the client’s 
exors. as pltfs. It was admitted that defts. 
had acted in good faith :—Held: except in 
the case of two of the cheques defts. in pre- 
senting & receiving payment for the cheques, 
had converted them, & as defts. had froin the 
form of the cheques notice as to the money 
not being T.’s money, they were negligent 
in making no inquiry as to T.’s authority 
to make these payments into his own account, 
& therefore the action succeeded.— MIDLAND 
Bank, LTD. v. REckrrT (1932), 48 T. L. BR. 
A 76 Sol. Jo. 165; 87 Com. Cas. 202, 

Annotation : . . ' “ 

i aa go Slingsby v. District Bank, Ltd., [1932} 


689. Add. Annotation :—As to (1) Refd. Savory & 
Co. v. Lloyds Bank, Ltd. (1932), 146 L. T. 530. 
Add. Annotations :—As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928),97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244; Midland Bank, Ltd. v. Reckitt (1932), 
48 T. L. R. 271; Savory & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344; Slingsby 
v. District Bank, Ltd. (1931), 48 T. L. R. 
114. Refd. Taxation Comrs. v. English, 
Scottish & Austialian Bank, [1920] A. C. 683; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, (1924] 1K B. 
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775; Australian Bank of Commerce v. Perel, 
[1926] A. C. 7387. Generally, Refd. Goldman 
wv. Cox, (1924), 40 T. L. R. 423. 


691. Add. Annotation :-—As to (2) Refd. Underwood 


v. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 
Cheque payable to & indorsed by 
public official.|—A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put apes inguiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to ‘‘ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,’’ & was indorsed 
gencrally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed thern on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General! against defts. for damages for con- 
version of the cheques :—Held: the fact 
that the chegucs were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
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cheques; in sechirpitan the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; & 
therefore defts. were not protec by Bills 
of Exchange Act, 1882 (c. 61), a. 82, from 
liability to pitf. —Ross v. LONDON County, 
WESTMINSTER & PARR’S Bank, [1919] 
1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
636; 835 T. L. R. 815; 63 Sol. Jo. 411. 


Annotations: Pad . Slingsby V. Westminster Bank [1931] 


691c. 


«= 


LTp. ». KENDALL (1920), 28 C. L. KR. 


1 K. B. 173. oyds ae vw. Chartered Bank o 
India, Kueaienel cinerea h 1929) 1 K. B. 40. Refd. Onder 
wood wv. Bank of Liverpou! » Underwood 9. 


Barclays Bank, [1924] 1 K. B. 775 
691b. 





—— Cheque payable ‘to company.|— 
UnperRwoop (A. L.), LTp. v. BANK OF . 

POOL, SAME v. BARCLAYS Bank, No. 387a, 
ante. 








——— .]—In 1922 pltis. were build- 
ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pitfs.’ office & B., 

a director, signed a receipt form on the back 
of the cheque as follows: ‘'L. & M. Ship- 
building Co. T. 3B. director.’’ Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. ‘‘ for & on behalf of B. 
& Co. T. B. director,’’ & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 pitfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplicd, & also that other sams 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 
£10,450 against B. The moncy was not 
paid, & pltfs. brought an action against defts. 
for conversion of the £8,000 cheque :—Held: 

there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), 8. 82, gave no defence to the claim.— 
Lonpon & Montrose SuHIrspuitpinc & 


account for £358 odd in favour of 
“VV. or obearer.” The cheque & 


691i. What ts negligence-—Defective 
title af rustoumer—Collection for aranger.} 
~——-A man unknown to a banker waa 
portie’ to open an account with 
he bank by paying in a deposit of 
£5 in notes & four crossed chequer for 
such cheqnes being made 
payable to a humber or bearer & 
marked ‘ bank,” ar ‘“‘ not negotiable,” 
or “‘hank not negotiable.” Without 
making any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the following day the man, 
by an ope cheque, drew out almost the 
whole of the amount to the credit of 
his account, & paid in for collection 
four other crossed cLequea, including 
one drawn by pitf. payeble to a number 
or bearer to which the man who paid 
it in had no tithe. These fonr chennes 
were collected by the bank almost 
without lnoquiry:—ZT/eld: the  oir- 
cumstances in which the account was 
opened was such as to put the one 
upon inquiry; the duty of ingut 
extended to the transactions of ens the 
next day & in the absence of reasonable 
ingniry the bank was guilty of negli- 
gerice.- -LONDON Bank OF AUSTRALIA, 


401.—AUS. 

691 ti. ——~ ——— —-—.}- MASON vv. 
SaVINGS Bank OF SOUTH AUSTRALIA, 
[1925] 8. A. 8. R. 198.—AUS. 

691 fii. -—— . }~Pitf.’s manager, 
S., bad general authoricy to draw 
cheques on pitf.’a account. S. drew 
& signed a cheque on pitf.’s account 
for £250 odd in favour of “ A. or 
bearer ’’: the amount, date & payee r 
name was also in the handwriting of 
S. The cheque was crossed generally 
“Not no tiable. * The cheque was 
on one of pltf.’s cheque forma. This 
eoenue was paid by 8. into his account 

h deft. a . Haale bours ae ne 


Se ii the cheque 
red 





tal er on 8S. eee 
asked 8. which his “ " eee & receiv 
an assurance from S “it was all 
right.” 8S. was well own & of good 
repute in the district, & had had an 
account with deft. bank for some time, 
& 5 the previous six months 
site cheques in his favour 
, drawn on piltf.’s account, 

hea paid in & not been queried. ‘Over 
a year later S. drew & signed a further 
cheque on one of pltf.’s forms on pitf.’s 
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transaction were similar to the other 
cheque except that the date, name of 
ayee & payee & amount were not 
S.’3 handwriting. A similar qucry 
was made by the teller, & eer 
in much the aame way. tho 
oi five directors’ a ues signed 
S. had been beta ah able to him- 
as or bearer. Other t. y the inquiry 
made by the teller of S. Ne inquiries 
were made by uae deft. The cheques 
were act drawn by 8. without 
authority & the proceeds were mis- 
appropriated by dim. In an action 
for damages for conversion :—Held: 
thate was ea conversion in each case. 


rer gto yoallegia s had not acted with- 
aeligencs was not protected 
by soo 8 of ‘pits of Exchange Act, 
09. — BENNETT & FIsHen, Lip. v. 
COMME Bank OF AUSTRALIA, 
LYv., (1o30T 8,A. S. R. 26. pa 
691 iv. -——.}-—-Where banker 


claims the Leiden oan at nak. 88 (1) of 
Bulls of ee rere 1909-1912, the 
hee oticn gen “ef plead h ard 

naaction o a itis n the cheque, 
coupled with the circtunstances ante- 


691d 


REPAIRING Co., Lrp. v. BARCLAYS BANK 
(1926), 31 Com. Cag. 182, C. A. 


Dividend warrant for War Loan.] 
—The first pltf., who was an executrix & a 
beneficiary under a will, received from the 
Bank of England a warrant for interest 
on War Loan, the warrant being crossed 
‘““& Co. Not negotiable’? & being expressed 
to be ‘‘ A/c Harry Turner, deceased.’ She 
signed the warrant & sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. Thesolr. paid the warrant 
into his own account with deft. bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount :—Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a ‘cheque ’’; (2) the word ‘ dividends ” in 
Bills of Exchange Act, 1882 (c. 61), s. 95, 
included interest on Government stock, & 
(3) as defts. had not been guilty of any negli- 
gence they were. on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
s. 82, & the action failed.—SnInasBy v. 
WESTMINSTER BANK, LTD., [1931] 1 K. B. 
173; 100 L. J. K. B. 195; 144 L. T. 369; 
47 T. L. R. 1; 36 Com. Cas. 54. 








Annotations :—-Dbtd. Slingsby v. District Bank, Ltd., [1932] 


1 K. 


B. 644. Refd. Slingsby v. Westminster Bank, Ltd. 


(No. 2), [1931] 2 K. B. 583. 


692a. 


692b. 


§92c. 





-.}—TAXATION Comrks. v. ENGrisit, SCOT- 
Tistt & AUSTRALIAN BANK. No. 292a, ante. 


Question of fact.]— The question 
whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where thcre was a missing link in the 
chain of identification of the customer :— 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS 1. 
Barciays Bank, Lip. (1923), 39 T. lL. R. 
229; 67 Sol. Jo. 440. 


-.J—SLINGSBY vt. WESTMINSTER LANK 
(No. 2), No. 647a, ante. 





692d. ——— Failure to require particulars of cheques 


paid in.]—Pltfs., who were members of the 
London Stock Exchange, had in their 
employment two clerks, P. & S., who, over 
a considerable period, stole a number of 
cheques which were to be paid by pltfs. 
to certain jobbers, & which, as is usual in 
transactions between membcrs of the Stock 
Exchange, were made payable to the jobbers 
or bearer & were crossed. P. had an account 
at a country branch of defts., whose officials 
knew that he was a stockbroker’s clerk, but 
did not khow, nor did they ask, the name of 


-his employers. S.’s wife had an account at 


en ner 


cedent & present, was so out of the 


ordinary course that, it ought to have 696 I. Passing to & of —Effect.|— 
aroused doubts in the banker’s mind Qy,: whether the nth da f Aaa 
& caused him to make inquiry.— pass book without comment con- 
ENGLISH, SCOTTISH USTRALIAN  atitutes a stated & settled account & 
Bank, Lp. v. BEATTY, [1931] 3. R.(Q.) operates as an estoppel p 
291.— AUS. customer from disputing 


another country branch of defts., but the 
officials there did not know, nor did they 
inquire, who or what her husband was. P. 


pee anne atch 
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& S. paid the stolen cheques into one of defts.’ 
City offices, where nothing was known about 
either or about the drawers or payees of the 
cheques, to be credited in the one case to 
P. at the country branch where he had his 
account, & in the other case to the account 
of S.’s wife. In each case when paying in the 
cheques at the City offices, P. & S. filled up 
a@ paying-in slip in the name of the payee, 
stating merely the name of the customer 
whose account was to be credited & the 
amount of the cheque. This paying-in slip 
the City office forwarded to the customer’s 
branch, the cheque itself being sent direct 
to the Clearing House by the City office, so 
that the officials at the customer’s branch 
had no opportunity of judging whether the 
cheque called for inquiry or not. On the 
frauds being discovered, pltfs. sued defts. for 
conversion of the cheques. At the trial 
evidence was given by defts. that the system 
by which cheques could be paid into one of 
their offices to be credited to a customer’s 
account at another office had been in opcra- 
tion for nearly forty years by them & by 
other banks without untoward consequences, 
& they pleaded that they were protected by 
Bills of Exchange Act, 1882 (c. 61), s. 82, 
as having acted in good faith (this was 
admitted) & without negligence :—Held: 
(1) the system under which the cheques could 
be paid into one of defts.’ offices to be credited 
to a customer’s account at another branch, 
without furnishing the officials at the latter 
branch with particulars of the cheques & 
the names of the drawers & payees so as to 
enable those officials to make inquiry how 
the cheques came to be paid into the cus- 
tomer’s account, was inherently defective ; 
it could not be said that defts. had acted 
without negligence within sect. 82; &, 
consequently, they were liable to pltfs. as 
the true owners of the cheques ; (2) defts. were 
negligent in that their branch managers, in 
opening the accounts in the name of P. & 
Mrs. S. respectively, had failed to make in- 
quiry as to the name of P.’s employers & the 
occupation of S.; (8) Semble: neither P. 
nor Mrs. S. was a “ customer” within the 
true meaning of sect. 82, inasmuch as neither 
had an account at the City offices into which 
the cheques were paid.—Savory (EK. B.) & 
Co. v. Lioyps BANK, Irp., [1932] 2 Kk. B. 
122; 101 L. J. K. B. 499; 146 L. T. 530; 
48 T. L. R. 344; 37 Com. Cas. 259, C. A. ; 
affd. 49 T. L. R. 116, H. L. 


Cases 691c—694. 


692e. --—— Failure to inquire as to employment or 


occupation of customer.J—Savory (KI. B.) & 
Co. v. Liuoyps Bank, Lrp., No. 692d, ante. 


692f. Who is ‘‘ customer.’’}—Savory (EE. B.) & 


Co. v. LLoyDS BANK, Lrp., No. 692d, ante. 


698. Add. Annotation :—Refd. London & Montrose 


Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 


694. For ‘‘ forgot’’ in the seventh line of the 


paragraph read ‘ forged.” 

Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927] 2K. B. 297; Slings- 
by v. Westminster Bank, [19381] 1 K. B. 173. 


therein to the prejudice of the bank.— 
BATAKRISHNA PRAMANIK tv. BHOWANI- 
PUR BANKING OORPN., Lrp. (1931), 
I. L. R. 59 Cale. 662.—IND. 


699 fli, ———- $-——-.}-- BARAT Na- 
TIONAL BANK v. BANARJE Das (1923), 


the entries I. L. R. 5 Lah. 129.—IND. 


Cases 708—756c. 


708. 


Add, Annotations :—Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; S 
Line, Ltd. v. Foscolo Mango & Co. (1981), 
48 T. L. R. 127. 


704, Add. Annotation :—As lo (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2K. B. 92. 

706. Add. Annotation :—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

708. Add. Annotation :-—Refd. I. R. Comrs. v. 
Holder, [1981] 2 K. B. 81. 

718. Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

728. Add. Annotation :—Consd. Auchteroni. v. 


734. 


735. 


7148. 
752, 


758. 


Midland Bank, [1928] 2 K. B. 294. 


Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
v. Baring, [1922] 1 Ch. 244; Jones v. Waring 
& Gillow, [1926] A. O. 670. 

Add. Annotation :—As to (2) Consd. Rekstin 
v. Severo Sibirsko  Gosudarstvernnoe 
Akcionernoe Olschestro Komseverputj & 
Bank for HKussian Trade, Ltd. (1982), 48 
T. L. R. 422. 

Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


Add. Annotation :—Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


756a. Credit conditional on tender of approved in- 


sp. Signing vouchers as to correct- 713 iL 
ness ff account in pussa-book—-Estoppel. } 


surance policy—What is approved insurance 
policy.j—Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight & insurance 
to H., provided the draft were accompanied 
by an approved insurance pou covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :—Held: the certificate was not an 
“approved insurance policy’ within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made.—Scorr 


Annotations :-—Re 
423; Koskas ». Standard Mari 
692: Sassoon v. International Banking Co 
A.C, 711; De Monchy v. Phoenix Insee. Co. 0 
(1928), 138 L. T. 703. 


756b. Irrevocable letter of credit—Payment for 





Th 
livery of a pass-book cannot constitute 
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(DONALD H.) & Co., Lrv. v. BARCLAYS BANK, 
Lap., (1928]2 KE. B.1; 92 L. J. K. B. 772; 
129 L. T. 108; 89 T. L. R. 198; 67 Sol. Jo. 
456; 28 Com. Oas. 253, O. A. 
fd. Harper ». Mackechnie [1925] 2K. B. 
ne Insoe. (1926), 42 T. L. R. 
n., (1927 
artfor 


ods—Refusal of bank to pay invoices— 
ability of bank to seller.)—Pitfs. entered 
into a contract with buyers in O. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour ot wages increase, there should be 
& corer increase in the purchase 
rice. ‘The buyers were also to open a ‘“‘ con- 
ed irrevocable credit’’ in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to plitfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,900, the bills 
be accompanied by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a confirmed irrevocable credit.” 
Pitfs. shipped two instalments under the 
contract & received payment under the letter 


‘of credit. The buyers then found that the 


invoices included an increase in the purchase 
price on account of wages & material, -& 
instructed defts. only to pay much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment 
pitis. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers :—Held: tbe credit being irre- 
vocable, the refusal of defte. to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pitfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund ia the seller & not by way of 
retention by the buyer.— URQUHART LINDSAY 

Co. v. EASTERN BANK, Lrov., [1922] 1 
K. B. 818; 91 L. J. K. B. 2743; 126 L. T. 
534; 27 Com. Cas. 124. 


Annotation :—Refd. Prospority v. Lloyds Bank (1923), 39 
T. L. R. 372. : 


756c. Revocable letter of credit—Duty of bank to 


give notice of withdrawal.|—A firm in W., 
who wished to buy a quantity of asbestos 
e de- bills to be drawn payable three months 
after sight & to be accompanied by 


-—~COLUMBIA GRAPHOPHONE Cn. v. 
UNION BANK OF CANADA (1916), 38 
O. L. R. 326; 34 D. L. R. 743.—CAN. 








st. -}~-Monthly vouchers 
regularly signed by a bank’s customer 
as to the correctness of his account 
as it stood from time to time & given 
in exchange for cancelled chequés, were 
held to be fatal to his contention that 
certain cheqnes had not been credited 
to him.—-UNI10ON Bank oF CANADA ¢. 
oe? [1920] 3 W. W. R. 173.— 


sw. oo. CAMPBELL ¥. Im- 
PeRiay. BANK, [1924] 4 D. L. R. 289; 
650. L R. 318,—CAN. 


a to mortis causé 80 as to givo the 
donec title to the money represented 
by it.—CuosacK ovo. Day, yp O25) 3 
D. lL. R. 1028 ; {1925} 2 . WwW. R. 
715.— CAN. 


PART Il. SEOT. 16. 


ai. ——.]}—A document in the form 
of a letter written by a bank was as 
follows :—‘* We beg to inform you that 
we are receipt of advice by wire 
from our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
to negotiate pee! bills, as offered on 
G. & Co., of London, to the extent of 
£16,875 on the following conditions : 


30 


proper shipping documents repre- 
senting shipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, during Nov., 


important :—(a) “Please note that 
this advice does not release you from 
the Hability attaching to the drawer 
of a bill of exchange"; (b) ‘“* Under 
present conditions we can give no 
undertaking to negotiate hiJle drawn 
under this credit * :—Held : the docu- 
ment was not an ordinary banker's 
letter of oredit.—CHANDANMULL BEN- 
GANEY o. NATIONAL K OF InpIa, 
LTp. (1923), I. L, R. $1 Calc, 43.-—— 


760. 


787. 


779. 


790. 
798. 


.to do so. 


sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
‘“‘is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.’’ On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading & a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 80, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection :—Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation.— Carr ASBESTOS 
Co., Lrp. v. Lirovps Bank, Lrp., [1921]} 
W. N. 274. 

Add. Annotations :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 


Add Annotation :—Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assoco. v. Ogston, Oxston v. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax Cas. 57. 

Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 
Add. Annotation :—-Refd. I. R. Comrs. 1. 
Holder, [19381] 2 K. B. 81. 

Add, Annotation :—Refd. Humphrey vt. Wiil- 
son (1929), 141 L. T. 469. 


808a. —--— —-—-.}—Three shareholders in a ship- 


PART Il. SECT. 19. 


805. 


809. 


818a. 


missory notes which it held as ocol- 


Vol. I1.—Bankers. Cases 75€c—818a 


building co., which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building co. & were held by the bank as 
security. The price of the shares was 
£69,750, & the bank agreed to advance 
£39,750, ‘‘on joint loan” to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,750 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chasers that it held him liable for the whole 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one-third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank :—Held: (1) the pursuer was liable 
for one-third only, in respect (a) that the 
pees were not jointly & severally 
iable, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee & were thus no.longer subsisting 
documents of debt; & (b) that the loan 
was constituted by the agreement to advance 
it which imposed only a joint liability, & 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
to receive a transfer of one-third of the shares, 
in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for the whole of 
the amount advanced.—Coats v. UNION 
BANK OF SCOTLAND, Lrp., [1929] S. C. 114 
(H. L.). 


Add. Annotations :—As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 


Add. Citations :-—88 L. J. K. B. 85; 
8721. 


——— Capitalisation of unpaid interest on 
advance.J—Tio secure a co.’s indebtedness 
to a bank, resps. from time to time gave 
guarantees to the bank. From 1920 on- 
wards the co. was indebted to the bank 
continuously, & the interest on the amount 
owing from time to time was debited half- 
yearly to the co.’s account. On Nov. 17, 
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uthorise lateral securities for advances made b 809 i. Discharge of overdraft—Tender 
i eat iy for asegaatie Z to it to him:—Held: pltf. was entitl of e—I¥ hat amounts to acceptance. } 
to nominal damages & costs for the —freld: the action of the bank iu 


other cualomers— 
After creditin 


of a 


him, 
from 


wed to other metorhers of the same 
bank, P 
the note out of the proceeds of pro- 


oht to damages. }- 
pitf. with the proceeda 
note which it discounted for 
Ao Denk, wienout paportt 
a nearly all of su 
ato ” off debts which he 


of the p 


da itself the amount of CAN 


rs) 
bank had so applied, 
interest.—MarRsH v. Royal BaNK oF 
Canabda, (1922) 1 W. W. R. 488; 63 
D. L. R. 659: 15 Sask. lL. R. 961.— 


breach of the contract to lend bim the 
money, & to Judgment for the amount 
his note which the 
together with 


31 


retalning & clearing the cheque was 
not conclusive on the question of 
acceptance, & as the bank had not 
acceepted the proceeds of the cheque 
in full settlement, judgment had been 
rightly entered for the bank.—BuRT 
w. NATIONAL BaNK OF SOUTH AFRIvA, 
LTD., {1921} App. Dd. 59.—S. AF, 


Cases 818a—829. 


1926, when the co. had become completely 
insolvent, resps. satisfied the whole indebted- 
ness to the bank by means of a loan from the 
bank to resps. personally. Resps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), s. 36 (1), on the 
total sum paid amounting tu £17,861 16s. 5d., 
which represented interest debited half-yearly 
to the co.’s account with the bank :—Held: 
the interest due each half-year which, upon 
the failure of the co. to pay it, was, accord- 
ing to the regular practice of bankers, added 
to the capital sum advanced, was thereby 
capitalised & could not thereafter be treated 
as interest paid under the sub-sect.--~INLAND 
REVENUE Comrs. v. HOLDER, [1931] 2 K. B. 


PART Il. SECT. 20, SUB-SECT. 2. 


$22 iv. —— -}~A bank’s custo” 
mer conveyed certain lands, by way 
of mtge., as security for the money 
which had been advanced to him. The 
mtge. deed provided that the interest 
payable by the mtgor. was to be “ at 
the said bank’s current rate & calcu- 
lated according to the custom of the 
bankers.””’ As @& matter of fact 
compound interest had been paid 
during the lifetime of the mtgor. In 
a suit for the adiinistration of the 
estate of the mtgor. the bank claimed 
to bo entitled to compound interest 
on the mtge. debt until date of pay- 
ment :—Held: after the death of the 
mtgor. the relationship of banker & 
customer came to an end, & thereafter 
the deft. bore simple interest only.— 
MORGAN v. Row (1911), 46 I. L. T. 


41,C. A.— IR. 
¥ i. ——,] mcs Where 


there is an agreement between a bank 
& its customer, that he shall pay 
interest at the rate of 8 per cent. upon 
®& promissory note, the agreement is 
not entirely void, & the customer 
remains Hable to pay interest at tke 
rate of 5 per cent.—STANDARD BANK 
OF CANADA t. ALBERTA ENGINEERING 
Co., Lrp. (1917), 1 W. W. R. 1177; 
33 Db. L. R. 5423 11 Alta. L. R. 96.— 


3 
CAN. 

y i. -—— .]—The stipula- 
tion by a bank for an illegal rate of 
interest merely avolds the rate & not 
the entire coutract for tuoterest.— 
UNION BANK v. FaRMER, [1917! 1 
W. W. RR. 1361.—-CAN. 




















pean eettcrts eee semen 


iii. .}—PItf. was 
indebted to deft. bank for which debt 
they took his note charged with 
interest at 9 percent. Order made for 
reduction of interest to 5 per cent. 
DeGRoWw v. UNION BANK OF CANADA 
(L922), 63 D. L. R. 688.—CAN. 
bank contracts for 8 per cent. interest 
it can only collect the legal rate of 
o per cent.— BANK OF MONTREAL eb. 
aero (1923) 3 W. W. HK. 645.— 

















y Vv. -}—A provision 
in a guarantee given a bank that any 
account settled ur stated by or between 
the bank & its customer may be adduced 
by the bank as conclusive evidence 
against the guarantor, cannot be held 
binding on the guarantor, when there 
is included in the amount so stated 
interest charges at a rate in excess of 
the maximui legal rate allowed under 
Bank Act.— Koval BANK oF CANADA 
v. McBrink, [1927] 1 D. L. R. 909; 
{1927} 1 W. W. RR, 245; 22 Sask. L. BR 


417.—-CAN. 

y vi. -/—-Where 
interest on a loan has been charged up 
to a borrower's current account at a 
rate in excess of 7 per cent. & such 
charges have been included in the 
staternents furnished him from month 
to mouth, &, without making an 
objection thereto, he has signed 
returned such statements as satis- 
factory, he cannot complain, in an 


See ee 








art of the 828. 


action to recovor the loan & interest, 
that the charges for interest at that 
rate were illiegal.—RoyvaL BANK OF 
CANADA ©. DOTEN Colac {1927) 3 
D.L. R. 305 ; [1927] 2 W. W. RR. 670.—- 


CAN 

y vii. Whether charged.|— 
Opon the return of a dishonoured 
bill, the drawer would again draw for 
the same amount, & pltf. bank would 
discount the bill as before, & if the 
recond bill! came back dishonoured 
it. would again be charged In ful] to the 
drawer’s account :—Held: there was 
no breach of Bank Act, 8s. 91.~ 
IMPERIAL BANK OF CANADA v. ALLEY, 
tha 3D. L. R. 85; 690. L. R. l.— 


y viii. —— Acguiescence— 
Whether guarantor bound.j|—When 2 
bank has charged a borrower interest 
at u rate beyond that permitted by the 
Rank Act the principle that if the 
borrower voluntarily pays the excess 
he cannot recover it back extends to 
the borrower's voluntary assent to 
anything which Is equivalent to pay- 
ment of interest at that rate; 
at the date of a guarantee given the 
bank the actual amount guaranteed 
jacludes such excess interest & the 
borrower has so recognized the pro- 
pe of the excess charge that it must 

cousidered voluntarily ‘“* paid,’ it 
is not afterwards open to the guarastor 
to say that as against him the accounts 
must be re-opened & such voluntary 
payments rescinded.—BAaNQguK Can- 
ADIENNE NATIONALE v. SHRAGGE 
(Man.), [1929] 3 W. W. Tt. 676; [193] 
1 D. L. R. 59.-—CAN. 

y ix. —— Giving renewal 
mote.}—Where @ customer has given 
a bank a note bearing a rate of 
interest higher than 7 per cent. & has 
renewed it with a note for an amount 
inclusive of the interest accrued at said 
rate such renewal note has the same 
effect as payment would have had with 
respect to the matter of interest, 7.e., 
the customer cannot complain in an 
action to recover the loan & interest 
that the rate of interest was illegal.— 
CANADIAN BANK OF COMMERCE 1. 
POSTMAN & POSTMAN, (1931])3 W. W. R. 
737.—CAN. 

sa. liaising rate of intcrest—Whether 
customer bound.j—The mere scapes] 
of a notice that the interest charge 
on overdrafts ig ey security held by 
the hank has been ralsed, is not of 
itaclf sufficient to render a customer 
liable to pay the enhanced rate, but 
where, after receiving such a notice, 
the customer borrows more seyret 
from the bank, the bank Is justifi 
in charging him interes at the enhanced 
rate.—GabpDaAR Maz. wv. Tata INpUs- 
TRIAL BaNnk, Lrp., BomBay (1927), 
I. bs ht, 49 All. 674.—IND. 

















PART Il. SECT. 21, SUB-SECT. 1. 
di. Liability contracted after 
execution of mortgage.}—A ratge. to 6 
bank cannot be a valid security for a 
liability contracted subsequently to 
its exocution.—~ He EpMONTON BREW: 
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& if 


ENGLISH AND Empire Diarst SupPLEMENT. 


81; 100 L. J. K. B. 489; 145 L. T. 198; 
47 T. L. R. 830, OC. A.; on appeal, sub nom. 
HOLDER v. INLAND REVENUE Comprs., [1932] 
A. C. 624, H. L. 


Add, Annotations :—Expld. Elder v. North- 
cott, [1930] 2 Ch. 422; 
Holder, [1931] 2 K. B. 81. 


829. Delete citation & add the following para. & 
cilation :— 

Where a creditor appropriates his debtor’s 
payments in his books without communicating 
the appropriation to the debtor the creditor 
is not bound by the appropriation.— LONDON 
& WESTMINSTER BANK v. Button (1907), 
51 Sol. Jo. 466. 


I. R. Comrs. v. 


ING & MAaLTING Co., LTD. (No. 2), 
{1918] 3 W. W. R. 988; 43 DL. KK. 
748.—CAN. 

n. Add “ affd., 58 8. C. R. 448."" 


sm. Unauthorised loan by bank— 
Right to sue.jJ—-Though under _ its 
memorandum of aasocn. a bank is 
precluded from lending money on mtges. 
pot, where moncy has been lent by tho 

ank on a mtge., it fs entitled to sue 
for & reslise the money so lent.— 
ANMED Salr vu. BANK OF MYSORE (1929), 
I. L. R. 53 Mad. 771,—IND. 


PART Il. SECT. 21, SUB-SECT. 2. 

Of, ———. }—-QUEBRO KANK v. PHIL- 
Lips, [1917] 2 W. RR. 365; 10 Sask. 
L. kh. 390: 36 D. L. TR. $40.-~ CAN. 


PART II. SECT. 21, SUB-SECT. 38. 


837i. Promissory note—Bank parting 
uith possession— hight to recover.j— 
Where a promiarory note which had 
been pledged by the holder thereof 
to his bank as collateral security was 
lost by the bank :—Held: the bank 
was liable to him for the value thereof, 
which waa primé facie its face value.— 
ROYAL BANK OF CANADA 1. TALBOT, 
{1928} 3 I. LL. R. 157; [1928] 2 
W.W. &. 190; 34 Alta. L. RK. 395.— 
CAN. 

ri. Money advanced partly 
on security af land.J—A bank may 
recover upon a promissory note not- 
withstanding that the moncysa were 
advanced upon the security in part of 
lands.—RoyvaL BANK OF CANADA v. 
GoLp, [1918] 2 W. W. R. 745; 24 
B. C. nr, 145 P4 41 D. L. R. 276.—CAN, 

ai. -——~ New nole given by 
maker—Righta of bank.}—Weld: the 
bank was entitled to recover on the 
note.—BANE OF MONTREAL v. WEIS- 
DEPP, {1917) 2 W. W. R. 615; 24 
B.C. R, 733; 34 D. L. R. 26.-—CAN, 

a fi. Jonversion of specific 
security into general security.}—Held ; 
as the bank knew that debtor had no 
right to hy pothecate generally the notes 
they could not recover, vot being 
holders [n due course-—BANK OF 

















MONTREAL v. NORMANDIN, [1925] 3 


fi. Otlained lo corer overdrafi—~ 
Alleged fraud of manager.J—PItt. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then duetothe bank. Appll- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s purt.—-LRASSETH vo. Roya 
BANK OF CaNaDa (1921), 67 D. L. fh. 
740.—-CAN. 

f ii, ——— Renewal—Lffect of.}-—The 
renewal by defts. of a promissory note 
piven to pitf. bank as security for a 
oan :—Held: not to esfop them from 
setting up the defence that the bank 
had reccived & rulsapplied the proceeds 
of goods covered 2 a lien note which 
they had ed to the bank as 
collateral security, such proceeds hav- 
ing been paid into the bank by tho 





844. Citations :—For ‘(61 L. J. Ch. 732” read 


* 61 L. J. Ch. 723.” 


Add. Annotations:—Consd. Auchteroni +. 
Midland Bank, [1928] 2 K. B. 2043; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 


244, 


. —-— —— Bank entitled to hold securities not 
merely for specific advance but for balance of 


maker of the Hen note.—CANADIAN 
BANK OF COMMERCE v. REID, [1925] 3 
D. L. R. 509; [1925]1 W. W. R. 1080; 
21 Alta. L. R. 337.—CAN, 


PART II. SECT. 21, SUB-SECT. 4. 


844 iii. Rights of 
customer.)—-A stockbroker, having in 
his possession shares belonging to a 
customer, pledged to him for a specific 
& definite purpose, has no right, in the 
absence of agreement with the custo- 
mer, or some established custom 
binding upon the customer, to repledge 
the shares for more than the amount 
due to him; & where there has been 
such a ropledge the customer is 
entitled, as against the broker's 
creditors, to the redelivery of the 
shares, which have not been disposed 
of by the bank, free froin any claim 
of the trustee in bkpcy. of the broker's 
ostate.—HaGcGarRT v. Trusts & Gua- 
RNANTEE Co., [1930] 2 D. L. Rt. 127; 
oa L. R 23; 11 Cc. B. R. 163.— 


847 v a. re 
Sharos in pltf.’3 name were endorsed 
by him in blank without restriction & 
handed to his brokers as security on 
account of a purchase of other sharcs 
which he directed them to make. Tho 
brokers, although they had not carried 
out pltf.’s order to buy, hypothecated 

ltf.’s said shares with deft. bank. 
n an action against the bank & the 
brokers, in bkpcy. for convorsion :—- 
Feld: in the absence of evidence that 
the bank had notice of a lack of capacity 
in the brokers to deal with the shares 
& of evidence puinting to a lack of 
good faith in the bank in the trans- 
action, plitf. was estopped by his con- 
duct in so endorsing the shares from 
asserting title to them as against the 
bank, even though there was fraud 
on the part of the bruokers.—ROBINSON 
7, BANK OF TORONTO & CLARK (R. P.) 
& Co., [1932] 2 W. W. R. 91.—CAN. 


m i. Slock registered in name of 
hank’s nomimee—Identity of shares not 
preserved— Rights of owner.j-—-A cus- 
tomer, who had a secured loan account 
with a bank which was operated upon 
in accordance with the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of thelr obligation to retain the specific 
shares unless realised for pediciinn of 
the loan & to rotransfer the identical 
shares on repayment of the loan :— 
Held; defenders had acted necordiug 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had em- 

loyed ar her agents in the tranauctions, 
she was barred from insisting in the 
action.—CRERAR v. BANK OF Scor- 
LAND, (1922) S. C. (H. L.) 1373; 59 
Sc. L. R. 312.—SCOT. 


pi. Shares of company—Sale by 
bank before defaull—Measure of dam- 
ages.|-—-GRORGESON v. DOMINION BANK, 
1924) 3 D. L. R. 607; 2 W. W. R 
31.—CAN. 


857 li. Shares deposited by customer 
~—Defect in ee lone of bank.}— 
Share certificates endorsed in blank 
held to be negotiable instruments 
transferable by delivery. Pltf. ed 
to take a certain number of its shares 
froin a stock-brokerage co. which had 
acted as his brokers. provided certain 
conditions were complied with, & 
as a guarantee of his performance o 
the agreement if said conditions should 











ed 





Vol, Tii.--Bankers. Cases 844—862a, 


whole account between broker & bank.]— 


TINDALL v. BARNETTS & Hoare (1887), 3 


T. L. R. 476. 


862a. Shares held by bank as security for joint loan 
to three persons—Several liability—-Whether 


one borrower entitled to transfer of one-third 


be fulfilled, transferred to the co. 
certain other shares owned by him with 
a certificate of transfer on the back 
thereof signed by him, the name of the 
transferee being Ieft blank. The co.’s 
bank, having demanded further security 
from it before it would pay a cheque 
drawn by the co., the co. delivered to 
it pitf.’s said shares as security.— 
PATRICK v. ROYAL BANK OF CANADA, 
11932] 2 W. W. R. 257; 3 D. L. R. 
532.—-CAN. 


8611. Bearer securtiies—Presumed to 
belong to depositing customer.j-——- BANK 
OF ONTREAL tv. ISRELL, [1925] 2 
eae Rh. 30; revsy. 26 O. W. N. 263.— 


sb. Advance to sen—Representaiion 
y father that son entitled to shares.)— 
Upon the representation of a father 
that his son was entitled to an interest 
in certain shares in a co, standing in 
the name of another son, a bank lent 
money to the sou :—/J/eld: the bank 
was entitled to a declaration of its 
debtor’s right tu certain of such shares 
over which the father had control.— 
20YAL Bank wv. Porr, [1917] 2 
W.W. R. 1:3 11 Alta. L. R. 68.—-CAN. 


PART Il. SECT. 21, SUB-SECT. 6. 


h (p. 277) i. Indoreed. by shipper 
to bank—Bank to apply part of proceeds 
to payment of promissory note.j—ZITTeld : 
no violation of Bank Act, 8. 90.— 
RovaL BANK OF CANADA v. WYE, 





(1926) 4 D. L. TR. 262; (1926) 2 
A W. R. 780; 36 Man. L. R. 14.— 
h (p. 277) ii. Bank taking 





bailec’s receipt from parties for whom 
goods shipped—Duty of bank not to 
impair security.J)—SALTERS (JOSEPH) 
Sons, Lrp. vw. BANK OF NOVA Scotia, 
ne 1D. L. Rh. 581; 58 N.S. &. 





q (p. 280) i. Chatie} mortgage to 
secure past debl—Subsequent mortgage 
of land—-Right to enforce chattel mort- 
guge.J—Held: (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtge.—PIPER v. CANADIAN BANK OF 
a [1922] 1 W. W. R. 121.— 
CAN. 


qa (p. 280) ii. ——- -——.]--A. ob- 
tained advances & delivered to the 
bank storage tickets for wheat in 
elevators :—J/eld : the security of the 
warehouse receipta would not cover 
ast advances.—YOUNG Ut. DENCHER, 
ANE OF TORONTO v. ADAMES, [1923] 
1D. L. R. 432; 18 Alta, L. R. 496; 
[1923] 1 W. W. R. 136.—CAN. 


q (p. 280) iti. ———- Chaitel morigage 
as security for loan—lWhether crops of 
folowing year chargeable.}—Security 
on grain given to a bank in Oct. 1921, 
in respect of advances made in the 
spring of 1920, held invalid in respect 
of the 1921 crop.—NortTH AMERICAN 
LUMBER Co. Lrp. v. BANK OF Mon- 
TREAL, (1922] 1 W. W. R. 1268; 65 
D. L. R. 348; 15 Sask. L. R. 375.— 


a (p. 280) iv. Lease of chattels 
to secure advances.}-—-Held: the lease 
was invalid, the bank not having tho 
power under Bank Act to take a lease 
of chattels as security.—BANK oF 
MONTREAL v. HUESTON (18922), 69 
D. L. R. 208; 51 0. L. R. 584.~—CAN. 
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of the shares on payment of his proportion. ]}—- 
Coats v. UNION BANK oF ScoTLANn, Lrp., 
No. 808a, ante. 


RT Arn eee ns Sr er tren i tne, 2 aia sit 


q (p. 280) v. ——~- Lten agreements on 


oods—Valid.J—Re CANADIAN HART 

pucts, LTp. (TRUSTEE) ». ROYAL 
BANK, [1924] 4 D. L. R. 2253; 54 
O. L. R. 293; 4C. B. R. 211.—-CAN. 


q (p. 280) vi. Warehouse receipt 
for goods nn leased premises— Valid.}— 
Ite J. STANLEY WrpbdLooK, LT». 
cP, ki. I.), {1926} 2 D. L. Rr. 263 ; 
70. B. R. 147.—CAN, 


e (p. 281) i. S. P. BANQUE CANA- 





DIENNE NATIONALE v. Sawcnouk, 
{1926] 3 D. L. R. 964; (1926) 2 
Ww. Ww. R. 771; 36 Man. L. R. l— 
CAN. 

o (p. 281) f. Whether 











purchaser owner within sect. 88.|— 
An agreement for the sale of timber 
licences together with all the timber 
thereon gave the purchaser the right 
to cut & removo the timber & pro- 
vided that the Purchase price should 
be payable in instalments & that 
the property m the licences & all 
timber cut therefrom should remain 
in the vendors until fully paid for by 
the purchasers. The agreement was 
not registered under Conditional Sales 
Act. Security on the timber cut by 
the purchasers & remaining on the 
timber berths was given under sect. 88 
of the Bank Act by the purchascr to 
the applt. bank. The purchaser 
became bkpt., the cut timber was 
taken possession of by its trustee, & 
sold under an order of the ct. & the 
provecds thereof were claimed by the 
ank & also by the vendors, to whom 
a balance was owing under the agree- 
ment. ‘The bank had had no notice 
of the vendors’ claim & had not in- 
quired as to tho purchaser’s title, but 
all parties had acted in good faith :— 
Held: at the time of the assignment 
to the bank the purchaser was the 
** owner ”’ of the timber within rect. 88 
& had possession thereof within the 
meaning of that word in Sched. C. 
to sald rect.; & the agreement 
between the purchaser & the vendors 
was one within Conditional Sales Act. 
The bank’s claim was therefore sus- 
tained.—ROYAL BANK OF CANADA +t. 
Honers (B. C.), 11930) 1 D. L. RF. 
397; (1929) 3 W. W. TR. 605; 42 
B.C. R. 44; revg., [1929] 2 W. W. R. 
202.—--CAN. 


s (p. 282) i. -.J— 
RoyvaAL BANK OF CANADA vw. Mc- 


s (p. 282) ii. Gr 

roses for sale as cut flowers—Whetlher 
‘wholesale dealer.”}-—A co. growin 
roses & selling the cut flowers held no 
to be a wholesale purchaser of, or 
dealer in the products of agriculture. 
—MACPHERSON v. LONDON LOAN AR&- 
srers, Lrp., (1931) 2 D. L. R. 630; 
Oo. R. 109; 12 C. B. R. 302.—CAN. 


sa. Security on crop to be grown— 
Priority over claim by vendor under 
crop-payment agreement.}—GOEREL v. 
CANADIAN BANK OF COMMERCR, [1921] 
HAG WwW. R. $1 h4 14 Sask. L. R. 451.— 


sb. Security invalid under Bank 
Acts—Sale of gooda to third party— 
Bank not entt to follaw goode or 
proceeds.}—HAWKER t. ROYAL BANK 
or CANADA (1921), 59 D. L. R. 674.— 


sc. Title of bank as against municipal 
Wen for tares. }—Re ELECTRICAL FITTINGS 
& EBoUNDRY Co., LTD. (Ont.), [1926] 


Cases 865—923. 





EnquisH AND Empire Diarst SUPPLEMENT. 


865. Add. Annotations :—Apld. Re Allester, [1922] 921. Add. Annotation :—Folld. Baker v. Lloyds 


865a. Bills of lading pl 


2 Ch.-211. Refd. Albemarle Supply Co. ». 
Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
ed—Authorised sale by 
pledgor— Title of bank to proceeds.)—A 
limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust: given by the co. to the bank, 
to wit. that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised :— 
Held: the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation.—Re ALLESTER 
(D.), Lrp., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 434; 38 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & OC. R. 190. ° 


877. After this case add :— 


878a., 


883. 


Agricultural charge — Enforcement.]— Sec 
AGRICULTURE, No. 79a, ante. 


-.]— Bankers most undoubtedly 
have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien.— LONDON CHARTERED BANK OF 
AUSTRALASIA v. WHITE (1879), 4 App. Cas. 
413; 48 L. J. P. C. 75, P. C. 


Add. Annotation :—Generally, Reftd. Lawrence 
v. Hayes, [1927]2 K. B. 111. 


921a. 


921b. 


Bank, [1920] 2 K. B. 822. 

J1—Defts. acted as bankers 
for a firm up to Feb. 8, 1914, when the firm 
being insolvent by deed aasigned all their 
property to pltf. as trustee for their creditors. 

he deed provided that payments to the 

creditors should be made upon the basis of a 
bkpcy. distribution of the peng & that 
secured creditors should ve the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,984 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as security for an 
advance to .the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excegs of the amount of the advance 
to the firm. Before Feb. 8, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,041. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 

off a sufficient portion of £109,041 against 

those sums :—Held: the bank’s claim was 
right on both points.—BakER v. LLoYnS 

Bank, [1920] 2 K. B. 322; 89 L. J. K. B. 

912; 123 L. T. 330 ; [1920] B. & C. R. 128. 


Balance of proceeds of sale of 
shares—Held as security for advances.|}— 
BakER v. Luoyps BANK, No. 921a, ante. 

















9238. Add. Annotations :—Consd. Baker v. Lloyds 


Bank, [1920] 2 K. B. 322; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 


] D. L. R. 752; 58 O. L. R. 364.— 
CAN. 

sd. Wheat tickets—Sale in breach of 
tnatructions— Measure of damages. }— 
A borrower from a bank gave it as 
collateral security an assignment of 
wheat tickets on the terms that the 
bank was to sell the wheat on deft.’s 
instructions & apply the proceeds in 
reduction of his loan. The borrower 
later on instructed the bank to sell 
when wheat should reach §] per 
bushel at Fort William: & the bank’s 
manager agreed to out these 
instructions. The market-price at Fort 
William reached said price some weeks 
afterwards ; 
although it was admitted that the 
wheat could have been sold at that 
time :—Held: the borrower was en- 
titled to damages & the measure 
thereof was the market-price at the 
time when the bank should have sold 
the wheat; & not, as held on the trial, 
at the date when the burrower learned 
that his instructions had not been 
complied with.--Bank or TORONTO v. 
a aa {1932] 2 W. W. R. 102.— 


PART Il. SECT. 21, SUB-SEOT. 7. 


af. Assignment of mortgage—Or of 
agreement for sale of —~As addi- 
tional security—Vatid.}—Re WiarTON 
LUMBER Co., Ex p. BANK OF COMMERCE, 
i 2 D. L. R. 160; 4 oO. B, R. 477.— 


sg. Aasignment of debts present &: 
future & all contracts & securities— 
Valid.|\—Re WIarron LouMBER Co., 
Ez p. BANK or Commence, [1924] 
2D. L. R. 160; 4C. B. BR. 477.—CAN. 

di. Subsequent assignment to 
credilor—Duty of bank to account— 
Intereat.}-~Book debts were assigned 
us security to deft. bank. Subse- 
quently they were assigned to pitf, 





but no sale was mudio, ; 


subject to the assignment to the bank. 
The bank realised under {its assign- 
ment :—-Held: plitf. wae entitled to an 
accounting from the bank fin detail, & 
the bank could not, aa against pitt., 
charge a higher rate of interest than 
pormitted under Bank Act.—ROBERT- 
BON (JOHN) & Son, LTD. v. CANADIAN 
BANK OF CoyrMERCRE, [1920] 2 W. W. R. 
1003.—CAN. 

sh. Assignment of money due under 
agreement for sale of land—F alid.jJ-——R 
Straw, [1925] 3 D. L. R. 1205; 5 
C. B. R. 825,.—CAN. 

sj. Common law assignment of 
money——Subsequent semurit under 
Bank Act—Property passed aseign- 
nient—Validity of security immaterial.) 
-——~IMPERIAL BANK v. WESTERN SUPPLY 
& EQUIPMENT Co. (1918), 89 D. L. R. 
803.—CAN. 


PART II. SECT. 21, SUB-SECT, 8. 

sk. Fire insurance policies.J—A bank 
may, under s. 75 (1) (d) of the Bank 
Act take as security the obligations 
of fire insurance companies to pay 
indemnities atipulated for in fire 
insurance policles.—TURGEON wv. Do- 
MINION BANK an) {1930} 8. Cc Tm. 
67; {1929) 4 D. L. R. 1028; affg., 47 
Que. K. B. 383; 16 C. B. R. 212.~~ 
CAN. 

sl. Prohibited securtty-~Money lent 
thereunder recoverable.|}--A bank may 
recover money lent upon a prohibit 
secunmty although it cannot enforce the 
security.—UNION BANK v. FARMER, 
{1917} ] W. W. R. 1361.——CAN, 
sm. Authorised securities under Bank 
Act, a, 88—Whether authorised forma 
must be used.}--A bank took what 
purported to be a security under 
sect. &8 of Bank Act on live stook of 
a rancher, but used Form C. instead 
of Form E.:—Hed: the document 
was in form to the like effect as 
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Form E., & constituted a valid security. 
—ROYAL BANK OF CANADA 0. Mage 
KENZAIF, (1932]S.C. R. 624; 2D. L. R. 


I 2.—CAN. 


PART II. SECT. 22, SUB-SECT. 1.—A. 


ni, —-— .}—A hank has not a 
lien in rer t of a deposit or balance 
to the credit of a customer, as there is 
no repecifie property on which a len 
can operate.— Re MORRIS, CONEYS Dv. 
Morris, [1922)11. R. 81.—IR. 

sn. Lien on govuds not in ertstencre— 
Bank Act, @. 88.)-—-The owner of a 
timber licence, who proposes {to £0 
into the forest to cut down the trees 
& transform them into what is com- 
mercially known as pale ee & who 
may require financial assistance from 
a bank before the | Ub wood is pro- 
duced in ita commercial form, can give 
the bank which assists him a valid 
lien on the finished product, although 
not in existence as such at the time 
of the loan.—LaNpRY PuLrwoon Co., 
LTp. » LA BANQUE CANADIENNE 
NATIONALE, [1928] 1 D. L. R. 493; 
(1927] 8. C. R. 605.—CAN. 


PART It. SECT. 22, SUB-SECT. 1.—F. 


so. Pledged to third party—Dut 
of bank to disclose lien.}—~Held: sus 
a duty existed.—LAZAUD BROTHERS 
& Co. vw. UNION BANK OF CANADA 
1920), 47 O. L. R. 608; 18 0. W.N. 
90; 61 D. L. Rv 636.—CAN. 


PART Il, SECT. 22, SUB-SECT. 2. 

mi. -—— .}—-Held: money to 
the credit of the oustomer not shown 
to be trust funds, might be retained 
& eet off by the bank as against the 
indebtedness of the customer on the 
note.—Roy °, Canadian Bank oF 
COMMEROEB {19 8), 34 B.C. R. 897; 
38 D. Il. R. 42.—OAN., 








925. Add. Annotation »—Refd. 


930 i. 


Re Southerden, 
Adams v. Southerden, [1925] P. 177. 


926. Add. Annotation :—Consd. Baker v. Lloyds 


Bank, {1920] 2 K. B. 322. 


980a. ———_ Liability for negligent payment of 


cheque—No right to set off sums recovered 
from customer by party defrauded.]—-Luioyvps 
BANK 0. CHARTERED BANK oF INDIA, AUS- 
TRALIA & OHINA, No. 687a, ante. 


9382. Add, Annotation :—Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179. 


932a. ——- Joint & several guarantee—Termina- 


tion.|—By an agreement the six signatories 
thereto ey & = 

Oa b to 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank: it was provided that the 
agreement should be a continuing guarantee 
‘until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
urther advances on the security of this 
guarantee.”’ 
notice to the guarantors but witb the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. S. Can. c. 29), 8s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 


Set-off or  counterclaim-— 


Vol. 1.—Bankers. Cases 925—985. 


deceased under the guarantee :—Held: (1) 
the guarantee remained in force against all 
the guarantors until each &‘all of them or 
their respective exors. or administrators 
gave notice to determine it; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay.—EG@BERT v. 
NATIONAL CROWN BANK, [1918] A. C. 903; 
87 L. J. P. C. 186; 119 L. T. 659; 3865 
T. L. R. 1, P. O. 


Annotation :— As to (2) Refd. Re Darwen & Pearce, Associated 
Paper Mills v. Barnes (1926), 95 L. J. Ch. 487. 


985. 


Crown Bank, [1918] A. C. 903; 87 


Annotation :—Refd. Eshelby  v. 


Federated European Bank, Ltd. (1931), 146 


Add. Annotation :—Refd. I. R. Comrs. v. 
Add. Annotation :—Refd. Re Wait, [1927] 1 


Add. Annotation :—Refd. Re Douglas, Ew p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

Add. Annotation :—Consd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 


severally agreed with & g94 «Aga 
guarantee repayment up ° 
L. T. 336. 
938. 
Holder, [1931] 2 K. B. 81. 
961. 
Ch. 606. 
966. 
In 1913, the bank, without g7q_ 
978. 


Add. Annotation :—Refd. Holder v. I. R. 


Comrs. (1932), 48 T. L. R. 365. 


Add. Annotation: -—-Consd. Tournier tv. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. | 


claims of the bank against the borrower. 


Balance on current account—Light to 
set off undue promissory note. }—Where 
at the date of the death of a customer 
of a bank there was a deposit to his 
credit the bank cannot on the maturing, 
after his death, of promissory notes 
made or endorsed by him to the bank, 
set off the amount thereof against the 
deposit.—Truats & GUARANTEE Co., 
Lrp. v. Royvat BANK OF CANADA, 
[1931] 1 W. W. R. 689; 2D. L. R. 
601.-~CAN. 

ap. Bank cashing cheque—Holder in- 
debted to bank.}—A bank, to which a 
cheque has been delivered to be 
cashed, has uo right to set off against 
the proceeds of the cheque a debt owing 
to it by the holder.—Rovyxex v. RoYAL 
BANE OF Canapa, [1918] 2 W. W. R. 
791; 11 Sask. L. R. 218.—CAN. 


st. Debt not recoverable — Statute- 
barred.j-—-A bank has not a lien in 
respect of a deposit or balance to the 
credit. of @ customer, inasmuch aa there 
is no specific property on which a lien 
oan operate ; the only right of the bank 
is a right of set-off, but such a right 
cannot be exe dad where a debt is 
statute-barred & not recoverable.— 
Re Morris, Coneys v. Morris, [1922] 
1 I. R. 136.—IR. 

sv. Bank acting as clearing house— 
Right of set-off against insolvent bank. )— 
Re Home Bank oF CANnaDA, [1931] 
1D. L. R. 689; 66 O. L. HR. 964; 12 
C. B. Rt. 513.—CAN. 


PART II. SECT. 28, 


933 1. Continuing nire ~— Con- 
sideration—W hether Fresh transaction 
guarantee given necessary.}— 
YAL BANK OF CANADA bv. SALVATORI, 
{1928] 3 W. W. R. 501, P. C.—CAN. 
BANK oF CANADA ¥, Mitts, [1932] 3 
WwW. W. R. 283.—OAN. 

O35i. Whether surety released—In- 
crease in rate of interest.}~—Held: an 
increase in the rate of interest charged 
by the bank to an amount in excess of 
that authorised by Canadian 
Act, without intimation to the a- 
rantors, did not discharge them m 
their Hability.—H@serT v. NATIONAL 


L. J. P. C. 186; 119 L. T. 659.—CAN. 


935 ii. S. P. MERCHANTS BANK OF 
CANADA v. BusnH, [1918] 2 W. W. R. 
574, 631.—CAN. 


935 iii. Taking new securily 
from principal debtor. |—BANXK OF NEW 
ZEALAND v. BAKER, [1926] N. Z. L. R. 
462.—N.Z. 

P 935 A pins Note indorsed - ried 
or spe purpose—General hypotheca- 
tion of note by creditor to bank.)-—Held: 
surety released.—GORDON v. HEBBLE- 
wuiTr, [1927] 1 D. L. R. 817; [1927] 

C. R. 29.—CAN. 





aw. Account settled between bank & 
customer—How far binding on surety 
of customer.}—Even if a certificate 
given by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
& its customer, yet such certificate 
cannot be conclusive as against the 
surety of the customer.—STANDARD 
BaNnK OF CANADA v0. ALBERTA EN- 
GINEERING Co., Lrp., (1917) 1 W. W. R. 
1177.—CAN. 


6X. Special agreement 
to account.}—An express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
adinission of an account between the 
ereditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to i) 
charges, nor to charges, which though 
not illegal, were improper to the know- 
ledge of the bank.—NORTHERN CROWN 
BaNK wv. Woopncrarts, LTp., (1917) 
1 AG W.R. 1205; 38 D. L. R. 367.— 


sz. Advance also secured by crop to be 
grown-—Right of to proceeds of 
crop.}—Where a bank advances money 
for the purchase of seed grain on the 
security of the crop to he Bale there- 
from & also TS the signature of a 
surety to e borrower’s note, the 
surety has a right to have any money 
realised out of the crop appropriated 
to the reduotion of the debt for which 
he became gurety in priority to all other 
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—PROUDLOCK v. CANADIAN BANK OF 
COMMERCE, [1925] 2 W. W. R. 150: 19 
Sask. L. R. 413.—CAN. 

sa. Arrangement belween deblor ad 
suraty—Drafled by bank's solicitor— 
Effect on bank as creditor.}-—-IMPERTAL 


BANK OF CANADA v. HANCOCK, [1930] 
3 OW. W. ih. 398; (1931) 1 D. L. R. 
426.—CAN. 


PART II. SECT. 25. 


957 ii. Rights of bank.}—A 
cheque on the 8. Bank, which was 
indorsed by the i to the H. Bank, 
was deposited applied against his 
overdraft after the H. Bank had 
suspended payment at its head office, 
but before notice thereof reached the 
local branch in which the cheque was 
deposited :—Held: the H. Bank was 
entitled to enforce payment of the 
cheque from the drawer.——SULLIVAN ¥. 
HOME BANK OF CaNnaDA, (1927]1 D.L. R. 
1097; S.C. R. 115.—CAN. 

957 iti. Collection of bills for customer 
— Money recrived-—Righta of customer.) 
~—Where a branch of ag bank had 
received bills from apnits, for collection 
& remittance of the proceeds, & after 
collection but prior remitting the 
bank suspended payment :——Held: (1) 
appits., having employed the bank as 
a whole in a fiduciary capacity, were 
entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of suspension of payment ; 
(2) appita. were not entitled to a prior 
charge on the bank's general assets.— 
SHaw Wariace & Co. v. AMRITSAR 
NATIONAL BankK (IN LIQUIDATION) 
(1926), I. L. R. 7 Lah. 155.— IND. 


PART II. SECT. 26. 
sranibe of the 6aulte of radenpton 
assignee oO ee y o emption 
of property enortraged a bank 
nor a surety who has mortgaged 
property by way of collatera! security 
o a bank is entitied to obtain from 
the bank the same full acconnt that 
the bank 1s obliged to give its customer. 
A of a customer’s account 
with a bank is not entitled to demand 
from the bank a copy of the account 


Cases 986—1022. 


986, Add. Annotation :-—Refd. Tournier v. National 
_Provincial & Union Bank of England, [1924] 
1 K. B. 461. 

986a. ——- ——— Without consent of customer.]— 
It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without thie 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interosts 
requires it. 

Pitf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
—RHeild: that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pitf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers.—TOoOURNIER v. 
NATIONAL PRovinctaL & UNION BANK OF 
ENGLAND, {1924} 1 K. B. 461; 93 L. J. K. B. 
449; 130 L. T. 682; 40 T. L. R. 214; 68 
Sol. Jo. 441; 29 Com. Cas. 129, C. A. 

Annotation :—Refd. Waterhouse v. Barker, {1924}2 K. B. 759. 


986b. Extent of duty to inquirer.]—Where 
for business purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent.—Batrs ComBE 
QUARRY Co. v. BARCLAYS BANE, Lip. (1931), 
48 T. L. R. 4. 
Add. Annotalion: — Refd. Tournier v. 
National Provincial & Union Bank of 
England, [1924) 1 K. B. 461. 
990a. Disclosing any other information relating to 
customer.]|—-TOURNIER v. NATIONAL PRo- 
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vincIaL & UNION BANK OF ENGLAND, No. 
086a, ante. 

1008a. Primg facie evidence of account.]— 
ore v. LLOyps Bank, Lrv., No. 408a, 
ante. 

1010. Add. Annotation :—Refd. 
Barker, [1924] 2 K. B. 769. ; 

1011. Add. Annotation :—Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 

1012. Add. Annoialion :-—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1012a. ———— Entries tending to incriminate.]— 
On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), 3. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the genera] rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, objects in proper, form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for.—WATER- 
HOUSE v. Barkrr, [1924] 2 K. B. 759; 93 
L. J. K. B. 897; 182 L. T. 15; 40 T. L. R. 
805; 69 Sol. Jo. 61, C. A. 

1012b. .}—Where, under Bankers’ 
Books Evidence Act, 1879 (c. 11), 5s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
tine to make the order extend to the 

anking account of a person other than 
debtor, i* the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own  purposes.— 
em & Co. v. DYNE (1928), 44 T. L. R. 
,C. A. 


1013. For “*ss.2&5” read ‘‘ss. 2-5.”’ 


Add. Annotation :—Refd. Waterhouse  v. 
Barker, [1924] 2 K. B. 759. 

1016. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotalion :—As to (1) Apld. Water- 
house v. Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations :—Apld. Waterhouse v. 
Barker, {1924} 2 K. B. 759. Consd. Iron- 
monger v. Dyne (1928), 44 T. L. R. 579. 

1019. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1022. Add. Annotation ;:—Refd. Waterhouse v. 
Barker, [1924] 2 Ix. B. 759. 





Waterhouse v. 











but is entitled to demand from the 
bank information as to the balance 
then owing, the rate of interest churged, 
& the amount, if any, realised by the 
bank in respect of collateral securities. 
——-Ross v. BANK OF NEW SOUTH WALES 
(1928), 28 S. R. N.S. W. 539; 45 
N.S. W. W. N. 117.—AUS. 


PART Ii. SECT. 28, SUB-SECT. 1. 

1004 iv. —— ————, J An order 
to inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
he exercised except where such account 
fg in form or substunce really the 
account of a party to the litigation, or 
is kept on his behalf, so that entries 
in it would be evidence against hiin 
at the trial. In any case, no such 
order will be made unless the third 





party has been given an opportunity 
to attend the hearing of the applica- 
tion. Jamxks v. MABIN (No. 3), (1929) 
N. Zz. L. R. 899.—N.Z. 


PART II. SECT. 28, SUB-SECT. 2. 


1015 v. —--~ What are “legal pro- 
ccedings.""}—A Comr. issued @ summons 
to the manager of a bank, requirlog 
him to attend before a Royal Com- 
nussion & give evidence, & to produce 
the ledgers containing the accounts of 
ecrtain persons, & also all cheques 
drawn on the accounts & all deposit 
slips affecting such accounts. Later, 
on being informed of the difficulty in 
producing the ledgers, tho mr. 
madic a verbal order to the bank to 
produce copies of the entries in 
accordance with Bankers’ Books Evi- 
donce Act:-—Held;: the proceedings 
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before the Commission wore not “ legal 
Procecdings ”® within the meaning 
of Bankers’ Books Evidence Act, & 
the verbal] order was invalid; but the 
summons was valid.—MCCORMACK v. 
CAMPBELL (1930), S. R. (Q.) 228.—AUS. 


sa. Pay-in slins.)—A bank retalain 
pay-in slips which have accompanie 
payments into a customer’s account 
does not hold them as the nt of 
the customer, who, consequently, will 
not be ordered in an action to which 
he ig @ pee to produce them as 
documents in his posseasion or power. 
In such an action the ct. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
8 89.—LEVER v. Maautre, [1928] 
V.L. RR. 262; 49 A. L. T. 194; [1928] 


Argus lL. hk, 169.—AUS. 


16a. —--—- Procured by fraud—-Duty of Benchers. ] 
—-The Benchers of the Inns of Court owe a 
ay to the public in respect of admission 
to th therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
BASSEY 
T. Iu. R. 222; 75 Sol. Jo. 121; 22 Cr. App. 


e Bar: 


the offender.—R. v. 


Rep. 160, C. C. A. 
81. 


SECT. 1, SUB-SECT. 1. 


bi. —— Nature of duties devolving 
upon.)-~The dischargo of the duties 
under Law Society Act, now R. 8. O., 
1914, co. 157 is not a matter of mere 
private conceru, but one affecting the 
pepe. having to do with the well- 
eing of the society in maintaining the 
standards which sbould prevail in tho 
legal profession; &, unless in a case 
of manifest wrong, there should be no 
interference with the society's exercise 
of Its statutory powers. —HALL v. BALL 
(1923), 54 O. IL. R. 147.—CAN,. 


SECT. 1, SUB-SECT. 2.—A. 


11 ii. For “ (1905), S. GC. 221 ” read 
*© (1905) T. S. 2¥1.”” 
41 iit. —— JVithout eramination— 


Managing clerk to solicitor.}—In Law 
Practitioners Act, 1908, 8. 5, the words 
“managing clork to a solr."" must bo 
taken in the strict sense to mean une 
who has control & supervision of other 
clerks jin the solr.’s omploy.—Re 
CHALMERS, [1918] N. Z L. RK. 561.— 





oi. Qualification—English bar- 
rister.}—Appct. sought admission as 
wn advocate on the ground that he was 
admitted as a barrister in England & 
had passed an examination in Natal 
statute law & practice as required by 
tho proviso to Ord. 32, r. 38. The Law 
Society opposed on the ground that it 
was necessary for appot. also to have 
passed tho ecxamination in Union 
statute law required by sect. 2 of 
Act 19, 1921;:—Held: as appct.’s 
qualification acquired outside the 
Union would not have entitled him to 
udmission {in Natal, sect. 2 of Act 19, 
1921, did not apply to him.—Ez p. 
ROBINSON (1930), 51 N. L. R. 305.— 





O il. Cambridge epee 
Appet., who held the degree of LL.B. 
of the University of Cambridge, applic’ 
under sect. 1 of Act 19, 1921, for 
admission as an Advocate, relying 
upon G. N., No. 1475 of 1925, under 
which the Chief Justice & Judges of 
the ADP. Div. decided that the 
examination in Roman-Dutch Law 
in connection with the degree of LL.B. 
of the University of Cambridge should 

Gc an adequate examination in 
Roman-Duteh Law within sect. 2 of 
the Act :-—Held: applct. was entitled 
to admission.— Hx Be Hau. (1931), 
52 N. L. R. 118.—8. A e 

15 fia. .}—-The ct. will not 
grant mandamus to compol Benvhers 
of a Law Society to admit an Individual 
aa mormber with a view to his qualifying 
liimsolf to be culled to the Bar.—dHXe 
Hace. & Law Sooty or Bririen 
ae (1922), 31 BG R T5.-— 








SECT. 1, SUB-SECT. 2.—B. 


26 tii, ———- ——~ —-—- Duty of tribunal 


fo come to a finding.)—-Where the High 
Ct. did ook think fit summarily 5b 


Add. Annotation :—Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. 


BARRISTERS. 


(1931), 47 71. 


84. 
. 263. 


eet a complaint made against an 
advocate, & was obliged, therefore, 
to refer the case for inquiry to the 
Bar Council, & the tribunal, after 
certain evidence had been taken on 
affidavits, on the intimation of com- 
picnants solr. that he withdrew 
he complaint reported “in these 
circumstances the Inquiry cannot be 
further proceedod with. the ct. referred 
the matter back to the tribunal, hold- 
ing that the Act required the tribunal 
to come to a finding.”—e Bar 
CounciLs AcT (1929), I. L. R. 57 Calc. 
724.—IND. 


sl. Effect of entry on roll of advocates— 
Right of retired judge to nracti-e in High 
Court,|—After his retirement from the 
position of a judge of the High Ct. 
at Patna, India, applt. with a view to 
resuming practice at the Bar of that 
ct. applied to have his name entered 
on the roll of advocates as required 
4 8 {ndian Bar Councils Act, 1926. 
The judges, by a majority, held that 
he was ontitled to be so enrolled under 
that Act, but added that in view of the 
fact that he had been a permancnt 
udge of that ct. they refused to allow 

m to appear in the cts. of the pro- 
vince. On appeal against that refusal : 
—Held: by being entered on the roll 
of advocates radar had established a 
statutory right to practise of the 
Tndilan Bar Councils Act, 1926, 
s. t4 providing that, ‘‘ An advocate 
shall be entitled as of right to practise 
-. - in the High Ct. of which ho fs an 
advocate. .. .°-—-PRAFULLA KANJAN 
Das v. PATNA Hiauw Court JUDGES 
(1930), 47 T. L. R. 98, P. C.—IND. 


SECT. 2, SUB-SECT. 1.—D. 


u i. Before High Court of Madras— 
Kzercising insolvency jurisdiction— 
Right to ‘‘ act.” )—Advocater, enrolled 
in the Tigh Ct. of Madras’ under 
indian Bar Councils Act (I of 1926) 
are, by virtue of sects. 2 (a), 8 & 14 
of the Act, ontitled nut only to appear 
& plead, but also to ‘“ act ’’ in the 
insolvency jurisdiction of the High 
Ct. Insolvency Rules of the High Ct., 
r. 128, which allowed advocates only 
to oe ee & plead in that jurisdiction, 
in no longer in force.—He POWERS OF 
AbvocaTES (1928), I. Tl. R. 52 Mad. 92. 


sa. Natal—Qualification ired out- 
side Natal.)—A Peron admitted as an 
attorney in Natal by virtue of qualifica- 
tions acquired elsewhere than in Natal 
is not entitled to appear as counsel in 
the Supreme Ct. or to practise as an 
udvocate until he has served under 
articles in Natal for at least 18 months. 
—INCORPORATED LAW SOOIETY v, 
PosRMAaN (1929), 50 N. L. R. 318.—- 


SECT. 2 SUB-SECT, 7.--A. 


sb. Barrister of five years’ standing 
— What constilutes.}—Held: applit., 
who had been called to the Bar moro 
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Vol. I. Cases 16a—E4, 


50a, ——.}--All motions before the ct. must be 
made by counsel.—DRAKE v. MORGAN (1858), 
27L.3.P.&M.3; 4 Jur. N.S. 32. 


66a. Before parliamentary commission.] — BEt- 


FAST Riots COMMISSION CASE (1886), 21 
L. Jo. 556. 


Add. Annotation :—Refd. Marson v. Unmack, 
[1923] P. 163. 


After this case add the following cross-refer- 
ence: See, further, JUDGMENTS, Vol. XXX., 
pp. 208 et seq. 


than preven: but had never practised 
as @ barrister, was a “* barrister of not 
less than five years’ standing ”? within 
the meaning of Industrial Arbn. Act, 
8. 6 (7).—-McCAWLEY v. R. (1918), 26 
Cc. L. R. 9.—AUS. 


SECT. 3, SUB-SECT. 1.—A. 


g. For ‘IR.”’ at the end of this case 
read *‘ SIERRA LEONE.’’ 


so. For conviction for perjury in 
England—Disbarment in EUngland— 
How far binding on Indian court.j]— 
Meld: (1) the loss of the privilege of 
boing a barrister in England, though 
the only qualification for admission in 
India as au advocate, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordered 
in this case.—Re AN ADVOCATE (1923), 
I. L. R. 46 Mad. 903.—IND. 


sd. Professional misconduct—Under 
Pleaders’ Act—Canvassing for work. }— 
S., a district eae cya holding a Sanad 
for the Surat District. sent circular 
postcards to the public under his 
signature as a High Ct. pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf properties 
& to issue certificates. In fact all 
that ho had been authorised to do was 
to examine accounts for certain specific 
Wakft properties on his separate 
application in each case, but was not 
authorised to audit the accounts of 
Wakf properties generally :—ZZeld : 
it was improper conduct on the part 
of S. to issue such posveards & to 
canvasa for the auditing work in the 
way that he did & socere et, he was 
guilty of an offence under Pleaders’ 
Act, 8. 26.—GOVERNMENT FPLEADER 
v. SippicK (1929), I. L. R. 53 Bom. 


640.—IND. 

se. Extent of jurtsdiction.]— 
No power to exercise inherent disci- 
plinary jurisdiction over legal practi- 
tioners, independently of the Legal 
Practitioners Act & the Indian Bar 
Councils Act, now exists in the High 
Ct. in respect of their professional or 
other misconduct. No disciplinary 
ower over legal practitioners or power 
o punish for contempt outside the 
Indian Penal Code is vested in the 
subordinate cts.—-MAHANT SHANTA- 
NAND GIR v. MAHANT BASUDEVANAND 


sf. Procedure of High Court— Under 
Bar Councils Act, 1926.}—As from 
June 1, 1928, the procedure by which 
an advocate can be called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1926, ss. 10 et seg. 
To proceed undor sect. 10, the High 
Ct. is required, by sub-sect. (2) of that. 
sect., if it does not summarily reject 
the complaint, either to refer the case 
for inquiry to the Bar Council, or, after 
consultation with the Bar Council, 
to rofer it to the ct. of a District judge. 
Similar powers of. reference are given 
where the ct., fustead of acting on 4 
complaint, acts on its own motion. 





110. Add. Annotation :—Refd. Apted v. Apted & 


148a. 


162a. 


178a. 


Bliss, [1930] P. 246. 


-.}+—On an indictment fer rape, prisoner 
ought to be defended by counsel.—R. vw. 
HANCOCK aoe): as reported in 23 Cr. App. 
Rep. 16, 0. C. A 


155a. Under Poor Prisoners’ Defence Act, 1930 


(c. 32).}+--R. v. TipmMARSH (1931), 28 Cr. App. 
Rep. 79, ©. 0. A. 


Right of junior counsel settling plead- 
ings to lead another junior spunea }|—A 
member of the Outer Bar settled P'the Out & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
ree ahd & party taxation the taxing master 
owed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed.— 
DovuGcLas v. ASSOCIATED NEWSPAPERS, LTD. 
(1922), 67 Sol. Jo. 48. 
Position of.]—A barrister practising 
in Bristol & a barrister practising in London, 
or, rather one having chambers in both places, 
is not practising separate professions; he is 
stil a practising barrister. The profession 
of a practising barrister is that of a barrister 
practising in the courts of Great Britain, & 
wherever he is called upon to go, there he 
acts as a practising barrister. think it is 
quite impossible to regard a change of 
chambcrs from one town to another as a 
relevant fact. Now, as to the fact of the 
barrister becoming a King’s Counsel, I do 
not think the matter can be dealt with by 
construing the King’s patent, or by consider- 
ing itina technical manner, but by regarding 
what, de facto, is the state of affairs which 
arises when a barrister becomes a King’s 
Counsel. No doubt at one time he was 
considered to hold an office; he was paid 
a salary & could not appear against the 
Crown without a licence. What happens 








191. 


191a. 


220a. 
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rank which is recognised in the cts. by giving 
Pa holder Anse vine a seat within the Bar, 

& by entitling him to wear a silk gown. 
On the other hand, by the practice of the 
profession, he abstains from. doi ng certain 
classes of work which he did before appoint- 
ment, But he is still acting in the same 
way as before, practising the art of advocacy. 
All he does is to limit the part he takes therein, 
but he carries on the work of advocacy still, 
though in a higher degree. I do not think 
that there can be any distinction between the 
different cases where junior barristers become 
King’s Counsel; the position involved is 
quite simple & all must, come under the same 
head. Both the junior barrister & the 
King’s Counsel carry on the same profession, 
but the latter coouny 2 a higher rank or degree 
within it (RowLatTtT, J.).—SELDON (F. E.) v. 
CROoOoM-JOHNSON ; SELDON (F. E.) v. BRUCE 
THOMAS, [1932] 1 K. B. 759; 101 L. J. K. B. 
858; 147 L. T. 72; 48 T. L. R. 304; 76 
Sol. Jo. 273; 16 Tax Cas. 740. 


Add. Annotation :—Apld. Re Morgan, Brown 
vw. Jones (1927), 71 Sol. Jo. 650. 

-|— Where trustees are represented 
by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prima facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel.—/fe MOR- 
GAN, BROWN v. JONES (1927), 71 Sol. Jo. 650. 


Of Junior counsel—-Proportionate to fee 
of leader.|}—A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 











‘ to direct that the amount of the fee of junior 


counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was ractically the same on 
each occasion.—_He Park, Bott v. CHESTER 
(1921), 66 Sol. Jo. (W. R.) 2. 


242. Add. Annotation :—Refd. Minter v. Priest, 


now is that the Sovereign confers a titular {1929} 1 K. B. 655. 
But in either event, it is necessary for otherside bel offered to him, accepted entitled to reasonable compensation 
the case to be either referred to the the same: eld: whilst the a action for work & labour done by him on 


Bar Council, or at Bay rate for the Bar 
Council to be consn Nias —Re A VAKIL 
oF eee GARE (1928), I. L. R. 51 AL 


Pe Y Under Legal Practitioners Act, 
» 12.)—The dipectioe of the High Ct., 
in each particular caee under sect. 12, 
is absolute, & it can let off a pleader 
with an admonition or 8 end him 
or strike him of the rolls.—Re A 
ere (1929), I. L. R. 57 Calc. 337. 


sh. dcts in bilb cheated of civil dis- 
obedience movement.}—Where a legal 
practitioner, being a member of the 
civil disobedience movement commits 
legal acts in furtherance ni in 
movement, he brings himself 
the © disciplinary A pes ‘tion of age High 
ADER RAMGOBIND SINHA, 
(1932), I. L. R. 11 Pat. 365.—-IND. 


SECT. 5, SUB-SECT, 1 A, (g). 


188 1. on proposing emp 
against previous c tent. — 
Appct. a0 vocate, allowed r 
give him inetruct tiona in full without 
waruing him that the other side had 
Pd eel sre to represent them in 


that he not paeones 
Offer. He, Ponever 
by resp. & the brict of the 


of resp. did n not amount to professional 
misconduct, the case came within the 
naire of the rule that counsel ought 
not to t a brief against a party, 


even though that party refuses 
ney ee eae 
wold be em the discharge 


of his duty by reason a the confidence 
& applt. was rightly refused odorata 
vy he trial As to a Appeat in the suit.— 
Ko are ¥] v. aD ‘ih (1930), 

Pe ii, —— racti- 


. R. 8 Ran. 446.—IN 

A 
pone may change sides, en , if, as in 
case, such conduct is likely to 
carve mischief or reasonable mis- 
apprehension in the mind of hie late 
client, the ct. would not allow the 
advocate to appear for the other party. 
~—MaA on a Gri 1 fan alate 


SECT. 5, SUB-SECT. 2. 


sued to Tedover from hie client. & suro 
of money aa remuneration for his 
servicer an a eee ail on the fengeh o 
a vorbal agreement entered into 
bis client, or, if the agreement was fold 
aay nvaiid op we coors i quantum 
e oO 6 agree- 
ment twas v old under : 
tioners Act, 8. 28, the pleader was 
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behalf of the Srey otag Pl a Pia 
AYIYAR v. ERIGHYAN (1929), I. L. R. 
63 Mad. 309.—IND. 


2171. Amount of fees—A pplication 
of ** two-thirds’ rule in Indiu.}---The 
amount of fees loess to junior 
counsel must be adjusted by the 
Taxing Master according to two-thirds 
of the amount allowed to senfor counsel. 
—Hte GOPALCHANDRA SINGHA (1930), 
I. L. R. an Calc. 505.—IND. 


221 ———,}--ARMOUR W. 
DINNER wi850), 4 4 Terr. ‘err. i. R. 30.——CAN. 


sh. ** Normal "’ fees Fees in & 
arg both are just 


OTH Waste 


SECT. 5, SUB-SECT. 4. 


288 1. ——,}—There is no hard & 
fast rule rendering counsel in & canse 
incompetent as a witness in Lint CAUsC. 
—R. v. BECKER, {1929] App. D. 167.—~ 
8. ar. 

———,}-—~-GRADY © Walt, 
esa) t %. L. LR 838; 1 i. P, R. 116. 


201. Add. Annotations :—Apld. Shepherd v. Robin- 
son, [1919] 1 K.°B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 


46 T. L. R. 191. 


300. Add. Annotation :—Refd. Shepherd v. Robin- 


son, [1919] 1 K. B. 474. 


811. Add. Annotation :—Refd. L. v. L., [1931] 


$23a. Express instructions given to solicitor.}— 
At the hearing of an action for debt counsel 

for deft. consented to judgment against his 
client for part only of the claim, pltf. abandon- 
Without the knowledge of 
counsel on either side, or of the solrs. for 
plt?., deft. had given instructions to her solrs. 

that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up :—Held: the case must be restored 

to the list for hearing.—SHEPHERD v. RoBIn- 

SON, [1919} 1 K. B. 474; 88 L. J. K. B. 878; 

120 L. T. 492: 835 T. L. R. 220, C. A. 
Annotation :—Reld. Sourendra Nath Mitra v. 
Tarubala Dasi (1930), 46 T. L. R. 191 


824. Add. Annotation :—Distd. Shepherd v. Robin- ~ 


ing the balance. 


son, [1919] 1 K. B. 474. 


826. Add. Annotation :—Apld. Shepherd v. Robin- 


son, [1919] 1 K. B. 474. 


881. Add. Annotation :— ia Shepherd v. Robin- 


son, [1919] 1 K. B. 4 


835. Add. Annotation :—Refd. Shepherd v. Robin- 


son, [1919] 1 K. B. 474. 


347a. ——-—- Whether evidence for opposite party. }— 
The judge at a trial will not take the facts 
from the opening of the counsel on the 
opposite side.—MACHELL v. ELLis (1845), 1 


Car. & Kir. 682, 


856a. Whether binding at second trial.}—-A man 
was employed by a railway co. to sweep their 


SECT. 5, SUB-SECT. 6. 


_ 2741. Misconduct—Inserting libel on 
judge in notice of appeal-—On instriuc- 
tions of client.}—Held: this conduct 
was highly improper.—Jacos & Co, v. 
Rasy BevARI Guose (1920), I. L. RB. 
47 Calo, 828.—IND. 


274 ii. Refusal to take brtef.j-— 
The refusal of a lawyer to take up 
a brief for a member of the public, 
aay & solely on the ground that he 
would be appearing against a brother 
practitioner, who was the litigating 
party on the other side, or putti 
orward untrue excuses, when the re 
reason is a disinclination to appear 
against a brother practitioner, is pro: 
fessional misconduct; that is, it is a 
breach of the duty which the accent- 
ence of the status of an advocate 
demands from every man who becomes 
an advocate.—-MUHAMMAD INAYAT ALI 
v. hy ac (1929), I. L. R. 51 All. 892. 





SECT. 5, SUB-SECT. 7.—C. (hb) i. 


291 i. General rulé.}——Rules regarding 
competency of counsel to compromise 


suits, make admissions, or confess 
judgment, so as to bind their clients, 
discussed.—~MUTHIAH 


AR wv. 
Moruo K. R. A. Karoppan CHETT! 
(1927), I. L. R. 60 Mad. 786.—IND. 
201 fi, ee. }—-An advocate, ad = 
mitted to gis by the spproprats 
ct, In India, when briefed @ suit, 
including a suit in the ct. of a sub- 
ordinate judge, has the implied 
authority of olient to settle the suit 
¥Y a compromise. If he is briefed in 
an interlocutory matter he has implied 
to settle the whole suit 
where { appear that the intention 
in the same position, 
him with the same authority, 
briefed to con- 
whole suit.—SOURENDRA 


Vol. 1f!.—Barristers. Cases 291—388a. 


yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 


clear of them when trucks were being run 


Srimati 


over them. 
man in the employ of defts. 
the man that be was going 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 68), an 
admission was made by counsel at the 
trial that ‘‘ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.’’ 
been ordered :—Held : 
was not to be binding at the second trial.— 
DAWSON v. GREAT CENTRAL Ry. Co. (1919), 
88 L. J. K. B. 1177; 
B. W. ©. C. 163, C. A. 
883a. Duty to assist court—-By citing all relevant 

authorities.|—U pon the hearing of an appeal 

in the House of Lords, it is the duty of 

counsel to bring to the attention of the House 


On June 10, 1918, a capstan 
ave notice to 
run trucks 


ground, having sustained 


A new trial having 
the above admission 


121 L. T. 263; 12 


any authority, statutory or other, within 


Nats MITRA v. TARUBALA Dasi (1930), 
46 T. L. KR. 191; 57 L. R. Ind. App. 
133, P. C.—-IND. 

2941. Power presumed—Counsel ap- 


parently properly instrucicd—Party’s 
agent pres without vtest.J—NIt- 
MONE CHAUDHURI v. KEDAR NatTH 


Daga (1922), 1. L. R. 1 Pat. 489.— 
IND. 


300 iv. A settlement within 
the apparent general authority of 
counsel :—Held : binding.—B. N. SEN 
& Brorners v. CHouni Lar Dutr & 
Co. (1923), i L. R. 1 Cale. 385.— IND. 

3011. Authority to compromise out 
of court.}—-A compromise effected by 
counsel on behalf of his client out of 
ct., & not assented to by hie client, is 
only binding upon the client if it is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that bebalf.—ASKARAU 
CHOUTMAL vw. EaST INDIAN RY. Co. 
(1925), I. L. R. 52 Cale. 386.—IND. 


301 ii, ———.]—The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
suit commenced, or were carried on 
outaide the ct., does not vitiate tho 
a ment.—JOHURMULL BHUTRA 0. 

EDAR NaTH Buorra (1927), I. L. R. 
55 Cale. 113.—IND. 

sc. effect of client’s presence in court. 
—-Mere presence in ct. of the client, 
when he does not make his presence 
known to the counsel], does not affect 
the ostensible authority of the counsel, 
who can compromise the suit without 
consulting the client. —~ GHASIRAM 
GOENKA v. Hartispux GOBARDHANDAS 
(1931), I. L. R. 59 Calc. 31.— IND. 


¢t i, ——.}—The general authority 
of counsel to compromise a suit does 
not extend beyond matters in the suit. 


89 





their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. 
who instruct counsel, if they 
any such authority, to bring it to the atten- 


It is likewise the duty of those 
are aware of 


— JOHURMULL BHUTRA v. KEDAR NATH 
es (1927), I. L. R. 55 Cale. 113.— 


SECT. 5, SUB-SECT. 7.—C. (b) iv. 


$34 ii, ——.}—Where the advocate 
for one of the parties in a proceeding 
for the grant of letters cf adniunistra- 
tion under a misapprehension con- 
sented to the other pany being granted 
the letters :—Held: if such consent 
was ven without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters.—KYONE Hor TSKE v KYON 
oO. Sun (1925), I. L. R. 3 Ran. 261.— 


SECT. 5, SUB-SECT. 8. 


sa. Counsel must not combine fune- 
tions of advocate & witness.)}—CAIRNS 
v. CATRNS, [1931] 3 W. W. R. 335; 
4 D. L. R. 819; 26 Alta, I. R, 69.— 


SECT. 5, SUB-SECT. 10. 


ei. -}—In an action for damages 
for breach of contract, certain admis- 
sions were made by counsel for both 
parties & put in at the trial by consent : 
—Held: deft. was bound by the 
admissions made by counsel on his 
behalf. DomINION ART Co., LYrp. tv. 
MURTHY (1928), 640. L. R. 332.— 





SECT. 6, SUB-SECT. 1. 

888 i. ——— Should not make scan- 
dalous charges.}—Members of the legal 
profession are under no duty to their 
clients to make grave & scandalous 
charges against elther judges or the 
opposite parties on their client’s mere 
wish. They are responsible to the 
ot. for the fair & honest conduct of the 
case. They re not mere ents of 
the man who pays them, but are 


Cases $88 ~(G), 


Eeuise and Ewpme Dioxst Suppcemenr, 


tion of counsel, in order that they 1 889, Add. Annotation —Apld, Grinbam ¢, Davies 


turn may bring it to the attention of the 
House Giese Sugar Rermine 00, Linn. 0. 
Greenock Port & Hansours TRvsrurs, 
[1921] A. 0,68; 126.1, 1. 678; 877. L, B, 


436; 65 Sol, Jo. 601, HL 


383d, Duty to disclose adultery of petitioner in 
sult for dissolution of marrlage,—Where 4 


[1020] 2 K. B, 249, 


After this case add, See, also, NEGLIGRNOE, 
Nos, 842, 842 


41a, — —|—The House of Lords has a 
prior claim fo the attendance of counsel over 
other cta., & before absenting himself counsel 


ay 


petitioner has committed adultery it is the nt to have made an application for leave 


duty of bis counsel & solr, to disclose the ty 
fact to the ct, if they are aware of it— 
ABRAHAM 0, ABRAHAM & Harpino (1610), 
t La T. 672; 85 TL, RB. 87ls 63 Sol, Jo. 453 


Disclosure of petitioner's adultery in suits 


¢ absont,—ABRAM 8.8, 00, 9. WESTVILLE 
Sippina Qo, (1923), as reported in 67 
Sol. Jo, 635, H L | 

Add, Annotations -—Reld, Banbury ». Bank 
of Montreal, (1918} A. 0, 626; Wilson ». 
United Counties Bank, (1920) A. 0, 102. 


for dissolution of marriage generally, see 405, Add, Annotation :—Consd, De Freville », 
Dill (1027), 48 T. LR, 431. 


Hospanp & Ware, 


acting in the administration of justice, 
~Re DIVARKA PRASAD Mra (1923), 
IL. R46 All 121.~IND, 


883 fi, ——~ Duty as regards offensive 
questions, |~An advocate should exer 
cise his own discretion before putting 
an offensive : 

, ANCKUL CHANDRA Mita (1927), 
I Li, R, 5) Cale, 85, IND, 


af. May criticize questions submitted 
lo jury Affer asking for dirertion 
d' calling no evidence,|—StreLE », 


uestion—M, BANERRR IND 


BELFAST Qorrn,, [1920] 2 1, R, 128, 
133.—-IR, 


SECT. 6, SUB-SECT, 6, 


G29 fl, ——— Re DivaRRa 
Pradap MiTHAL, No. 3881, ante— 


439 ii ~}~In All 
action of damages for breach of promlso 
of marriage defender made a tender of 
£100 & expenses, which was not ac: 
copted by pursuer, Tho jury having 


awarded tho pursuer the sum of £78, 
sho moved for a now trial on the 
ground that counsel for defender, in 
addressing the jury, had used words 
Which represented thot an award of 
£50 would carry the expenses of the 
actlon, Thoct,, bolding that thers bad 
been no {ntentlon to mislead tho jury, 
& that the words nsod did not neags: 
sarily bear the meaning put upon {hem 
by iene: & had not proventod the 
trial from being a falr one, refused to 
grant a new trial.—Repxin v. M'Kin- 
VEN, (1921) 8. C, 733.—SCOT, 


4, 


Vol. I. Cases 2—835. 


| BASTARDY. 
Part |—-The Presumption of Legitimacy. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
{1925] P. 107. 

Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 


Add. Annotation :—Consd. 
[1926] P. 24. 


Mart v. Mart, 








MERS, [1924] P. 255; 93 L. J. P. 187; 132 
L. T. 400; 40 T. L. R. 873. 


Annotation :—Rofd. Mart v. Mart, [1926) P.24. 


22b. 


22¢. 


11. Add. Annotation :-—Retfd. Gaskill v. Gaskill, 
[1921] P. 425. 

12. Add. Annotations :—Refd. Gaskill v. Gaskill, 
{1921] P. 425; Russell v. Russell, [1924] 

A. C. 687. 

17. Add. Annotations :—Apld. Warren v. Warren, 
[1925] P. 107. Refd. Russell v. Russell, 
{1924} A. C. 687. 

20. Add. Annolation :—Refd. Andrews v. Andrews 
& Chalmers (1924), 40 T. L. R. 873. 

22. Add. Annotalions :—Consd. Russell v. Russell, 24a. 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v, Andrews & Chalmers (1924), 

132 L. T. 400. 25. 
22a. - .|—In the absence of evidence 


to the contrary the presumption of legitimacy 
does not arise in the case of a child born to a 
resp. more than nine months after she has 
obtained, under Summary = Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner.—ANDREWS v. ANDREWS & CHAL- 


28. 


35. 








-]}—STEWART v. STEWART, No. 


65e, post. 


Deed of separation—-Presumption of non- 
access.|——The legal presumption of access, & 
of the legitimacy of a child born during 
marriage, is rebutted by its conception during 
a period when the spouses are Jiving apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation.—MARrrT v. 
Mart, [1926] P. 24; 95 L. J. P. 29; 134 
L. T. 446; 42 T. L. R. 253. 


~.J—HASLAM v. CRON, OLIVANT’s CLAIM 
(1871), 19 W. R. 968. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. BR. 823. 


Add. Annolation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
f1925] P. 107. 


PART I. SECT. 2. 


7 Vv. -.J—--Held : “*‘ born ont 
of wedlock ** within Children of Un: 
marricod Parents Act, 1921 (c. 54), 


8. 13, & the husband may show by 
his own evidence & that of his wife 
that they bad in fact no intercourse 
at such time as would make his 
parentage possible.-—Re Duck WORTH 
SNE (1924), 55 O. L. R. 272.— 





qv. —— Wife  dirurced 
woman.}—Where a Hindu woman was 
married to S. in Oct. 1903, was divorced 
by him tn June 1904, married T. in 
July 1904, & gave birth to a son in 
Sept. 1904 :—fleld: there was no 
rvof that T. could not have had access 
o her at any time when the son could 
have been hegotten, & the ron should 
be beld to be the legitimate son of T.— 
SetHu ». PALAIN (1925), I. L. R. 49 
Mad. 553.—IND 


12 iv. ——~ Irrebutlable presumption.) 
~——Once access of, or intercourse by, 2 
{s proved, no evidence will 
be allowed to show that the child is 
not the child of the husband. The 
circumstance that the wife had inter- 
course with sevoral at that time makes 
no difference.—JAGANNATHA MUDALI 
v. CHINNASWAMI CHETTI (1932), I. L. R. 
55 Mad. 243.—IND. 


4i4—— —— Even where wife 
adulteress.J-—Re Brown & UR, 
are D.L. R. 873; 5670. L. R. 297. 
—CAN, 
so. Child of Chinese resident in 
Setllementa & 


ee t ’stp. "J— 
According Chinese law of 


to the 
marriage, which is appiled in Penang 


in the case of Chinese residents, a 
Chinaman may have second wives 
(sometimes called “‘ t ’sips ’’) who have 
the status of wives & whose children 
aro legitimate. Although some sort 
of ceremony is usual when a “t ’sip ” 
is taken, proof of the performance of 
a@ ceremony is not essential to establish 
the relationship. Deceased rosp. for 
twenty-six years lived & was main- 
tained in the house of a Chinese mer- 
chant in Penang, & bore him children. 
One child who survived the father was 
referred to in bis willas “‘ my daughter, 
& ber name appeared upon his tomb- 
stone. The resp. had been recognised 
by the Chinaman & by his piney. 
wife as occupying in his household the 

osition of a secondary wife :—Z/eld : 
Heceased resp. was @ secondary wife, 
whether or not the performance of a 
ceremony was proved, & under the 
practice in Penang (which was not 
questioned in the appoal) she was 
entitled, upon the death of the China- 
man partially intestate, to sh 
widow.—CHRANG THYE PHIN v. TAN 
P. Cc. 44; 122 L. T. 593, P, C.— 
STRAITS SETTLEMENTS. 


sd. .J—Regarded as legitimate 
& entitled to inherit oqually with 
children by the ‘“‘t ‘sai’? (primary 
wife).—-KHoo Hoor LEONG v. KHOO 
HEAN asl wad ea A. CG eat 95 


L. J. e e 3 e s 
STRAITS SETTLEMENTS. 

se. ———-.]—-The Chinese custom of 
legi imation of a natural son by 
subsequent recognition is not part of 
the law of the Straita Settlements in 


relation to Chinese people there 
domiciled ; nor does recognition as a 


4] 


are as & 


son raise a presumption that the son’s 
mother was a ‘“t ’sip,” or secondary 
wife. The modifications of the law of 
England which obtain in the Colony 
in its application to the various alien 
races established there arise from the 
necessity of preventing the injustice 
or oppression which otherwise would 
ensue. It is from that necessity 
that the status of ‘‘t ’sips,’? & con- 
sequently the legitimacy of their 
offspring, have been recognised; but. 
there are no grounds which would 
justify treating an Wegitimate natural 
son as legitimated by the mere fact 
of subsequent recognition.—KHoo Hoor 
LEONG v. KHoo CHona Yor, [1930] 
A. C. 346; 99 L. J. P. OC. 129: 148 
L. T. 25, P. C.-—STRAITS SETTLE- 
MENTS. 


af. Child of Mahomedan & his servant 
— Acknowledgment of child by father as 
hia son.}-—The son of a Mahomedan by 
a female servant in his house claimed 
a declaration of his legitimacy. The 
parents had continnously cohabited for 
many years, & the father on several 
occasions had acknowledged ae as 
his son. There was some evidence of 
a nikah marriage :—Held: evidence 
that other members of the father’s 
class had illegitimate children by 
servants was inadmissible to rebut the 

resumption of legitimacy arising from 
he acknowledgments, & though the 
fact that the mother unlike the father’s 
other wives was not parda-niskin 
was one to be considered, it was in- 
sufficient to interfere with the pre- 
sumption of law or the balance of 

roof of the fact of legitimacy.-- 

OHABBAT ALI Kran v. MANOMED 
IBRAHIM KHAN (1929), 56 L. R. Ind. 
App. 201.—IND. 





Cases 36—65e. ENGLISH AND Empire Dicest SUPPLEMENT. 
86. Add. Annotations :—Apld. Best v. Best & 64. Add. Annotation :- -Refd. Russell v. Russell, 
McKinley, [1920] P. 75; Re Stollery, Weir v. [1924] A. O. 687. 
Treasury Solicitor, [1926] Ch. 284. 65a. jJ—Resp., A. L., a married 
42. Add. Annotation :—-Consd. Gaskill v. Gaskill woman, living at all material times in London 
(1921), 126 L. T. 116. apart from her husband, preferred a complaint 
43. Add. Annotation :—Refd. Gaskill v. Gaskill, against applt. alleging that he was the father 
(1921) P. 425. of her bastard child. Evidence was given by 
48a. —— ——- ——— ——.]— When adultery is to two independent witnesses that at all material 
be inferred solely from the length of gestation times one F. L., was living in Cardiff. ae 
of a child in utero, & evidence adverse tothe alone identified F’. L. as her husband :—Held : 
wife, its mother, as regards her conduct, is apart from resp.’s identification, there was 
absent, the same considerations apply as in no evidence of non-access by the husband, & 
a case of legitimacy & the presumption since Russell v. Russell, Ng. 70a, post, such 
thereof. In such a case the evidence to evidence could not be given by the wife.— 
negative lawful access as the cause of preg- BRowN v. LEECH (1924), 04 L. J. K. B. 48 ; 
nancy must be strong, distinct, satisfactory, 132 L. T. 205 ; 88 J. P. 208 ; 41 T. L. R. 
& conclusive, & must not consist of a mere 89, D. 0. 
balance of probability. If on medical evi- 65b, —-— ——- ~— Child still-born.J—The rule 
dence there is no distinct & inherent im- laid down by the House of Lords in Russell 
possibility of access by the husband which v. Russell, No. 70a, post, that evidence of 
could account for the birth of a child, the non-access by the husband or wife cannot be 
wife cannot be found guilty of adultery.— admitted where the result may be to bastard- 
GASKILL v. GASKILL, [1921] P. 425; 90 ise a child, does not include a still-born child. 
L. J. P. 339; 126 L.T.116; 38 T. L. BR. 1. —HOoLLAND v. HoLLann, [1925] P. 101; 94 
Annotation :-—Refd. Russell v. Russell, [1924] A. C. 687. L. J. P. 64; 188 L. T. 818; 41 T. L. R. 481. 
46. Add. Annotation :—Refd. Warren v. Warren, 865c. -.J—-A wife’s admission that 


49 e 


54. 


56. 
57. 


58. 


59. 


60. 


61. 


63. 


(1925) P. 107. 


Add. Annotations :—Apld. Gaskill v. Gaskill, 
{1921] P. 425. Refd. Russell v. Russell, 
{1924} A. C. 687. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 


Add. Annotation :—Refd. Russell v. Russell, 
{1924] A. C. 687. 


Add. Annotation :——-Refd. Russell v. Russell, 
[1924] A. O. 687. 


Add. Annotations :—-Consd. Russell v. Russell, 
[1924] A. C. 687, Distd. Holland v. Holland, 
(1925] P. 101. Refd. Warren v. Warren, 
(1925] P. 107. 


Add. Annotation :—Roefd. Warren v. Warren, 
[1925] P. 107. 


Add. Annotations ;—Consd. Russell v. Ruasell, 
{1924} A. ©. 687. Refd. Brown v. Leech 
(1924), 88 J. P. 208. 


Add, Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 


Add. Annoiation :—Consd. Russell v. Russell, 
[1924] A. C. 687. 


she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion. — WARREN v. WARREN, [1925] P. 107; 
94L. J. P. 68; 188 L. T. 352; 41 T. L. R. 
599; 69 Sol. Jo. 725. 


Anaaron :—Consd. Rimmer v. Rimmer (1930), 46 T. L. R: 
4,7. 


65d. 


-|}—Where a husband took 
out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery :—-Held: evidence of the husband 
of non-access to bastardise his child was not 
admissible.—Boston v. Boston (1928), 138 
L. T. 647; 92 5. P. 44; 26 L. G. R. 183, 
D. 0. ° 





HS fe 


Annotation :—Distd, Stewart v. Stewart (1932), 96 J. P. 94. 


65e. —— —-— 


Effect of separation order. }— 
A maintenance order having been made 





PART I, SECT. 8. 


49 iii. Ilictt intercourse with 
parumour.j|—Held: evidence of pitt. 
should not have been received to 
bastardise her child, & as there was no 
admissible evidence that the child was 
illegitituate, it must be taken that 
pitf.’s husband was the father.—KijKo 
sat) 67 D. L. KR. 46; 

5.—CAN, 





vw. BACYZSK! 
61 0. L. R, 2 


PART I. SECT. 4. 
56 vii. .J—The evidence of 
a man & his wife, given for the purpose 
of bastardising a child burn durin 
wedlock, & at a time consistent with 
lawful conception, is not admissible.— 
Re BRown & Arour, [1925] 3 D. L. R. 
873: 57 oO. L. R. 297.—-CAN, 


56 ‘ -+}-A_ husband 
sued his wife for divorce on the ground 
of adultery, which she denied 


alleged 
‘The husband gave 








=_eyreraten: 





was not the father. 


evidence of non-access. The birth had 
been registered by the wife, who gave 
the name of a man other than her 
husband as ite father :-—Held: (1) the 
husband's evidence as to non-accesa 
was inadmissible; (2) the registration 
of the child’s birth by the wife did not 
throw the onus upon her of proving 
that the child was not an aduitrine 
child, but the onus of proof remained 
upon the busband.—SoRmMon vy. Sur- 
MON, (1926) App. D. 47.—8. AF. 

66 fx, ——- ~———.]— Evidence of 
adultery does not bastardisn issue, 
unless it amounts to evidence of non- 
acoess by the husband at about the 
time when the child might have been 
begotten.—Jcsticgs v. JostTion, (1925) 
§. A. S. R. 278.—AUS. 

56 x. ——— -——-.}—-AARNES 4%, 
AARNES, (1929) 2 DP. L. R. 298: 1 
W. W. R. 804; 23S, L. R. 503.~CAN. 

56 xi. ——~ ———,}—-Held : the evi- 
dence of spouses was adimisaible to 
bastardise a child born during wedlock ; 
the rule to the contrary, applied in 


42 


Ruseell v. Rusecll, No. 70a, not being 
part of the law of Scotiand.—- BURMAN 


§6 xii. ——- ——.]—Io Indian law 
a wife is a competent witness to prove 
access or non-access by her husband.-— 
MAYANDI ASARI v. SAM? ABARI (1932), 
I L. R. 55 Mad. 392.—IND, 


66 xi The presump- 
tion of legitimacy which arises when & 
child is born in wedlock can be mot 
only by some kind of definite proof 
that sexual intercourse betwoen hus- 
band eres ae not bd coud 08 ae 

ace e time the wo ° 
eed. Evidence that the child has 
byrical characteristics which suger’ 
ongolian paternity is not in itvelf 
sufficient to constitute such of 
where the mother & her husband are 
Europeans. The testimony of a parent 
of the child is not admissible to prove 
that the child is illegfitimate.—AH 
Chuck v. NexpasM, [1931] N. Z L. R. 
659.—N.Z. 


‘3 Ld 


against a husband in 1929 on the ground of 
desertion, including a non-cohabitation clause, 
the husband in Nov. 1931, took out a 
summons for discharge or variation of the 
order on the ground that since the order 
made in 1929, the wife had committed 
adultery. The proof of adultery submitted 
to the Bench was the husband’s evidence of 
the birth to his wife on Oct. 27, 1931, of a 
child of which he could not be the father by 
reason of his non-access. 
refused to admit the evidence, on the 
that they were debarred from so doing by 
the decision in Russell v. Russell, No. 70a, 
& declined to vary the order. 
appealed :—Held: the magistrates’ 
that the husband must be presumed to be the 
father of the child born in Oct. 1931, was 
wrong. The separation order had the force 
of a judicial separation, & therefore there 
was no presumption of law that appct. was 
the father of the child. The magistrates 
had been in error in excluding the evidence 
of non-access. The appeal succeeded, & 
the order would be set aside so far as the 
allowance to the wife was concerned.-— 
STEWART v. STEWART (1932), 146 IL. fT. 407; 
96J.P.94; 76 Sol. Jo. 96; 30 L. G. R. 104; 
29 Cox, C. C. 438, D. O. ’ 


Aneeion + -Refd. Natborny r. Natborny (1932), 96 J. P. 


66. 


67. 


68. 


70a. 


48. 
Di 


75 i. —— -~-— Whether admissible 
to prove access before marriuge.j— There 


d. Warren vr. Warren, [1925] P. 107 
Mart, (1926) P.24; Re A. B.’s Petn., [1928] P. 85. 
Stewart v. Stewart (1932), 96 J. P. 94. 


Add. Annotation :—-Consd. Russell v. Russell, 
[1924] A. C. 687. 


Add. Annotation :-—Refd. Russell v. Russell, 
[19024] A. OC. 687. 


Add. Annotation :- -Refd. Russell v. Russell. 
[1924] A. C. 687. 








-]—The rule of law that 
neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., which makes the parties to such 
proceedings, & the husbands & wives of such 
pe competent witnesses.—-RUSSELL v. 
USSELL, [1924] A. C. 687; 93 L. J. P. 97; 
131 L. T. 482; 40 T. L. R. 7133; 68 Sol. Jo. 
682, H. L. 
_....3¢~Apld. Brown et. Leech (1924), 94 L. J. K. B. 
Consd. larinan vo. Farman (1924), 40 T. L. R. $23. 
Consd. Mart. 


Distd. 
efd. Andrews 


Vol. I.—Bastardy. Cases 65e—96. 


Chalmers (1924), 133 L. T 


v. Andrews & . 400; 
Holland v. Holland, [1925] P. 101; Selby v. Atkins (1926), 


135 L. T. 45 


; 8.0.38. & P. (2097. 44T. UL. R. 52; Inver- 
] P. 29. 


clyde v. Inverclyde, [1931 


78a. 


76. 


19a. 


80. 


83. 


85. 


90a. 


96. 


evidence against ber to prove her 
adultery as it is evidence tending to 


Evidence in matrimonial suits generally, see 
HusBanp & WIPE. 


—— ~—_+ ——~-, }-See, now, 8. O. J. (Con- 
solidation) Act, 1925 (c. 49), s. 198. 


Add. Annotations :—Consd. Russell v. Russell, 
{1924] A. C. 687; Mart v. Mart, [1926] P 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 


Add. Annotation :—Refd. Brown v. Leech 


71. 
The magistrates 
und 132 L. T. 400. 
72. 
The husband (1924), 88 J. P. 208. 
view 738. 


Add. Annotation :—Refd. Russell v. Russell, 
{1924} A. C. 687. 


.|—Although, as decided in 
Russell v. Russell, No. 70a, ante, neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a child of the 
marriage, yet the fact of non-access can be 

roved by evidence aliunde.—FARMAN v. 
FARMAN (1924), 40 T. L. BR. 823. 


Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 


Statutory declaration by wife—For rectifica- 
tion of birth register-—-Not admissible. ]-——In 
proceedings for the rescission of a decree nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the purpose 
of rectifying a birth register by the deletion 
of the name of the husband as the father of 
a child born to her some sixteen months after 
a maintenance order :—Held : such a declara- 
tion was not admissible by reason of the rule 
in Russell v. Russell, No. 70a, ante.—RIMMER 
v. Rimmer (1930), 144 L. T. 96; 46 T. L. R. 
624, n. 


Add. Annotations :—-Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 


Add. Annotations :—Refd. Holland v. Hol- 
land, [1925] P. 101; Warren v. Warren, 
[1925] P. 107. 


Add. Annotation :-——Consd. Re Stollery, Weir 
v. Treasury Solicitor (1926), 134 L. T. 430. 
-———- Allegation of bigamous marriage— 
—Conclusive evidence required.|—HiaAywARpD 
v. HAYWARD (1928), 72 Sol. Jo. 469. 

Add. Citation :—previous proceedings (1861), 
2 Sw. & Tr. 465. 


acu eee acta eS 





it appeared that A. was burn about 
seven weeks after the marriage of his 


is no rule of law that evidence nege- 
tiving intercourse before marriage 1s 
Inadmirxsible to disprove the paternity 
of a child born in wedlock but con- 
ecived before marriage.—-MCLEAN v. 
Ne aaa {1931] N. y ry due R. 167 .— 


79a i. Statement to district registrar 
of births.|}—A statement as to the 
particulara of the birth of an illegiti- 
mate child signed by its mother, 
@ married woman, before the district 
registrar of births, is not admissible 


bastardigse the child.—- Jessop v. JEssor 
(1931), 48 N.S. W. W. N. 78.—AUS. 


92 i. Huidence as to legitimacy— 
Declaration in matter of pedigree—By 
deceased member of family—By father.) 
-~-A husband or wife is entitled to 

Ive evidence as to events prior to 
sheir marriage even though such evi- 
dence may have the effect of baatardis- 


ing a child born in wedlock. Upon an, 


application by A. for maintonance 
under Testator’s Family Maintenance 
& Guardianship of Infants Act, 1916, 
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mother with M. Declarationa by M., 
who was deceased, were tendered iu 
evidence to show that. although M. 
had voeen intimate with hia wife about 
four months before their marriage, 
A. was not his son, & that his wife had 
admitted that fact :—Held: the evi- 
dence was not rendered inadmissible 
by reason of the rule laid down in 
Russell v. Fussell, No. 70a, & the 
declarations of M. were admissible as 
evidence to prove matters of pedigree. 
—Re MACKAY (1928), 28S. R. N.S. W. 
404 ; 45 N. Ss. W. e N. 106.—AUS. 


Cases 111—142b. 


ENGLISH AND Empire Digsst SuPPLEMENT. 


Part Il——Mode of Determining Question of Legitimacy. 


SuB-SEcT. 1 (p. 369.) 
Legitimacy Declaration Act, 1858, is now re- 
placed, except as to sect. 3, by S. O. J. (Con- 
solidation) Act, 1925, s. 188. 
For *‘ a person who has no interest in opposing 
a petition will not be cited,”’ read ‘‘ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.”’ 


Add. Citalion :—1 New Rep. 107, 378. 


Add. Annotation :—Apld. Rutter v. Rutter, 
{1921} P. 136. 
After this case add :— 
-_——,}—See note to Sub-sect. 1, supra. 
130a. Under Legitimacy Act, 1926 (ce. 60)— 
Parties.|,—Held: in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act.—BEDNALL v. BEDNALL & 
Sntvcssawa, (1927] P. 225; 96 L. J. P. 150; 
137 L. T. 682; 43 T. L. R. 599; 71 Sol. Jo. 
453 
Annotations :—Apld. Green v. Green, [1929] P. 101. 
Jones v. Jones (1929), 98 L. J. P. 74. 
130b. .|—The ct. has no jurisdiction 
to make an order for custody in divorce 
proceedings in the case of a child of the 
parties who was born before their marriage 
& had not been declared legitimate in accord - 
ance with Legitimacy Act, 1926 (c. 60). 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child & other persons interested are not 
represented. —GREEN v. GREEN, [1929] P. 
101; 98L. J. P.58; 140 DL. T. 93; sub nom. 
G.v. G., 45 T. L. RB. 7; 73 Sol. Jo. 111. 


Annotations :—Folld. Jones v. Jones (1929), 98 L. J. P. 74. 
Refd. Re Carroll, (1931) 1 K. 1. 317. 


111. 


121. 
127. 





Refd. 








130c. 





-——.]—If a child is born to a couple 
who afterwards marry, & is re-registered on 
the authority of the Registrar-General under 
the rules provided in pursuance of Legiti- 
macy Act, 1926 (c. 60), as legitimated, & if 
the mother of the child subsequently secures 
a divorce, the ct. has no jurisdiction to grant 
her an order for the custody of the child, 
because such an order would imply a declara- 
tion of the legitimacy in proceedings in which 
the child & other parties interested are not 
parties. Jonrs v. JONES (1929), 98 L. J. P. 
74; 140 L. T. 647; 45 T. L. R. 292; 738 
Sol. Jo. 192; 209 Cox, O. C. 33. 


Petition on behalf of several persons— 
Procedure.}—A petition for legitimation can 
sae A be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
filing.—Ze A. B.’s PETrrion (1927), 96 
L. J. P. 155; 188 L. T. 64; sub nom. Re 
CLayTon’s PretTirion, 43 T. L. R. 659; 71 
Sol. Jo. 543. 


Hearing — Whether in camera.] — A 
petition filed under the above Act for the 
legitimation of a person who was born 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camcrd.—GREENWAY v. A.-G. (1927), 44 
T L. R. 124; 71 Sol. Jo. 882; sub nom. Ite 
A. B.’s PeTirion, 97 L. J.P. 104; subnom. Re 
C. D.’s PeEriTION, 138 L. T. 208. 





130d. 


130e. 





annoation :—Reld. Ie Lowe, Stewart v. Lowe, [1929] 2 Ch. 


Part Il]——Legitimation by Subsequent Marriage. 


182 Add. Annotations :—-Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. Refd. 
Boldrini v. Boldrini & Martini, [1932] P. 9. 


134. Add. Annotation :—-Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

136. Add. Annotation :—Consd. Ite Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


—-—~- Germany.]— Re ASKEW; 
MARJORIBANKS v. ASKEW, No. 1 52a, post. 


142a. Under Legitimacy Act, 1926 (c. 60)—Parent 
married to third party when petitioner born— 
Petitioner with foreign domicile.}—Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
born before the marriage of his parents if 
either parent was marricd to a third person 
when the illegitimate person was born, this 
restriction does not apply when the person 


141a. 








PART Il. SECT. 2, SUB-SECT. 1, 

sj. Jurisdiction of court.J)—-Held: CAN, 
Legitimacy Declaration Act, 1858 
(imp.), gives the ct. jurisdiction to 
make a declaration of legitimacy upon 
» direct application for that DuTpoee.- 
Re G., [1922] 1 W. W. BR. 978; 63 


Dd. L. R. 365 3 17 Alta. L. Rh. 473.—~ 


‘: PART Hl. SECT. 1. 

sk. Subsequent marriage of parenta in 

Enyland—Child acquiring | omic in 
ario Leyitimaticn Act, 1921 

(c. 53).-—W. was born out of wedlock 


seeking to be declared legitimate is domiciled 
abroad, & when by the law of the domicile 
he would be legitimated per subsequens 
matrimonium. In this case the infant 
petitioner & his father, a British subject, were 
domiciled in Germany. When the petitioner 
was born there was a subsisting marriage 
between his father & a woman not the 
petitioner’s mother. The father was divorced 
in Germany, & married the mother of his 
son. By German law petitioner was thereby 
legitimated :—Held: under the joint opera- 
tion of Legitimacy Act, 1926 (c. 60), as. 2, 8, 
the infant petitioner was entitled to a 
declaration of legitimacy.—CoLLINS v. A.-G. 
(1931), 145 L. T. 651; 47 T. L. R. 484; 75 
Sol. Jo. 616. 

——_— Marriage subsequently declared 
void for incapacity.}—A man went through a 





in England; his parents subsequently 
married {in England; & W. went to 
Ontarlo when twenty-four years of 

»& acquired a donici) in Ontario :—~ 


eld ; . was legitimate.—Re cs 
{1925} 2 D. L. R. 1177; 660. L. R. 
611.—CAN. 
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form of marriage with a woman in 1909. 
Another woman, then unmarried, bore him 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1909 
union on the ground of the woman’s inca- 
pacity. He married the mother of his child 
in Nov. 1929, after the decree of nullity had 
been made absolute. On a petition for a 
declaration of legitimacy on behalf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 
the child was born in Apr. 1929, & the child 
was entitled under the Legitimacy Act, 1926, 
to the declaration sought.—NEWBOULD uv. 
A.-G., [1931] P. 75; 100 L. J. P. 54; 144 
the 728; 47 T. L. R. 297; 75 Sol. Jo. 


142¢c. ——— Court must be satisfied as to parentage. |] 


—Where a petition for a declaration of legiti- 
macy under Legitimacy Act, 1926 (c. 60), 
was presented on behalf of a young woman 
of unsound mind who was entitled to an 
estate of some £11,000, the ct. was not 
satisfied with the proof of parentage adduced, 
& dismissed the petition.—S. (OTHERWISE U.) 
v. A.-G. (1931), 146 L. T. 144; 48 T. L. R. 66. 


— 
e 


; —u. : 
child, born in Scotland, of parents domiciled 
there, who at the time of his birth were not 
married, but who afterwards intermarried 
in Scotland, neither having in the meantime 
married any other person, can take as heir 
lands of his father in England. 

It is said that the lex loci rei site must 
govern the succession to real estate. Un- 
doubtedly it must (LoRp BroveuaMm, C.).— 
DoE d. BIRTWHISTLE v. VARDILL (1835), 2 
in Fin. 571; 9 Bli. (N. 8S.) 32; 6 E. R. 


152a. On exercise of power of appointment.}—For 


157, 


161. 


162. 
166. 


1841. Nullius filius—Hztent of rule.) 
-Held : does not prevail in a ct. of oq. 167 
~Re Connor, (1919] 


the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under an English marriage settlement of 
1893, funds were settled on trust for J., the 
husband, who was the settlor, his wife F., 
& the issue of the marriage, but in the event 
of a future marriage the husband had power 
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to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German donnicil 
before 1911, & his first marriage was dissolved 
in June, 1911, by a ct. in Germany having 
jurisdiction, the decree nisi being made 
absolute on July 27,1911. On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1909. M., their 
acknowledged daughter, had been born on 
Jan. 30, 1911, at Zurich, & by German law 
the marriage gave her the status of legitimacy. 
By deed poll, dated June 13, 1913, J. pur- 
ported to revoke the trusts relating to a 
portion of the trust funds under the marriage 
settlement of 1893, & appointed the income 
of that portion after his death to A., & after 
her death he appointed the capital to M. 
J. died in 1929 :—Held: (1) the lex domicilii, 
that is German law, was applicable; (2) the 
lex domicilii, in its widest sense being 
recognised by the English Cts., M. was a 
legitimate child of J.; & (3) J. had validly 
exercised the power of appointment in favour 
of M.—Re ASKEW, MARJORIBANKS v. ASKEW, 
[1930] 2 Ch. 259; 99 L. J. Ch. 466; 143 
L. T. 616; 46 T. L. R. 539. 


152b. Under Legitimacy Act, 1926 (c. 60)—Death 


after marriage of parents—Before operative 
date of Act—Rights of issue.|—-M. had two 
illegitimate children, a son & a daughter, by 
L., whom she subsequently married in 1905. 
The son died in 1919 leaving issue. L. died 
in 1919. M. died in 1928 intestate :—Held: 
the son having died before above Act came 
into force, his issue took no share of M.’s 
estate.—Re LOWE, STEWART v. LOWE, [1929] 
2 Ch. 210; 98 L. J. Ch. 440; 141 L. T. 428; 
45 T. 1. R. 484. 


Secr. 3.—UNDER LEGITIMACY ACT, 1926 (c. 60). 


Mode of determining 
Nos. 1380a-130e, ante. 
Effect of Act—On rights of succession to 
intestate.|——See No. 152b, ante. 

Conditions of legitimation.]—Sece Nos. ]42a, 
142b, 142c, ante. 


legitimacy.|—See 





Part IV.-—Legal Position of Bastard. 


Add. Annotation :-—Consd. Re Phillips, Fe 
ora Charter v. Ferguson,’ [1919] 1 Ch. 
28 


Add. Annotations :—Refd. Re Askew, Marjori- 


banks v. Askew, [1930] 2 Ch. 259; Boldrini 


v. Boldrini & Martini, [1932] P. 9. 
Add. Annotation :—Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


Add. Annotations :--Refd. Papadopoulos v. 
Papapopoulos, [1930] P. 55; Re Ross, Ross 
v. Waterfield, [1930] 1 Ch. 377. 


PART IV. SECT. 1. 


1 i. R, 361.—IR. 
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PART IV. SECT. 2, SUB-SECT. 2.— 
ili, —— Right of Crown to escheat O- L. 11.——CAN, 
not affecled— Although intestate legitima- 


After this case add :— 


Right to succeed to mother on intestacy. |— 
See Legitimacy Act, 1926 (c. 60), s. 9. 


170. After this case add :— 


Right of mother to succeed on intestacy.) 
See Legitimacy Act, 1926 (c. 60), s. 9. 





178. Add. Annotation :—Consd. Re Hyde, Smith 


v. Jack, [19382] 1 Ch. 95. 


179. Add. Annotation :—Refd. Re Hyde, Smith v. 


Jack, [1932] 1 Ch. 95. 


tised per suhscquens matrimonium.}— 
Re Wa, (19251 2 . L. KR. 1177; 56 


Cases 199—262a. 


ENGLISH AND Eimprre Digest SUPPLEMENT. 


Part V.—Rights and Liabilities towards the Bastard. 


199. Add. Annotalion :—Refd. Re Carroll, 


1K. B. 317 


200. Add. Annotation :—Refd. Re Carroll, [1931] 


1K. B. 317. 


204. Add. ret traaiags :—Refd. Re Carroll, [1931] 


1 K. B. 317. 


204a. S. P. Ex p. EMERSON (1895), 11 T. 


218, D.C. 


206. Add. Annotation :—Consd. Green v. 


[1929] P. 101. 


207. Add. Annotations :—Consd. Green v. 
ae P. 101; Re Carroll, [1931] 1 K. B 


208. Add. Annotation :—Refd. Re Carroll, 


1 K. B. 317. 


re P. R. v. CLAYDON (1859), 34 L. T. O. S 
211. Add. Annotation :—Refd. Re Carroll, [1981] 


1K. B. 317. 


214, Add. Annotation :—Refd. Re Carroll, [1931] 


1K. B. 317. 


215. Add. Annotation :—Refd. Re Carroll, [1931] 


1K. B. 317, 


225, sidd. Annotations :—-Consd. 2e Carroll, [1931] | 
1K. 3B. 317. Refd. Green v. Green, {19291 | 


P. 101. 


226. Add. Annotations :—Folild. Re Carroll, [1931] | 
i K. B. 317. Refd. Green v. Green, [1920] | 


P. JO1. 


226a. ~—- -~-—-.]--In determining the question 
of the custody of an illegitimate child, too 


oung to have any views of its own, where 

e character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother with regard to the 
religion & education of her child, because, 
according to the whole tenor of the autho- 
rities, unless the character of the mother is 
such that her wishes with regard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents; in 
the case of an illegitimate child, of the mother. 
—-Re CaRROui (J. M.), [1931] 1 K. B. 317: 
100 L. J. K. B. 118; 144 L. T. 383; 05 
J.P. 25; 47'7T. L. R. 125; 75 Sol. Jo. 98; 


29 L. G. R. 152, C. A. 


227. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 
228. Add. Annotation :—Refd. He Carroll, [1931] 
1 K. B. 317. 
241a, ——- Permanent maintenance.|] -—~—(1) <A 
judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 
(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 


—He MACARTNEY, MACFARLANE v. MACART- 


NBy, [1921] 1 Ch. 522; 90 L. J. Ch. 314; 
124 L. T. 658; 65 Sol. Jo. 435. 


Part VI.—Affiliation Proceedings and Kindred Proceedings 
under Colonial Statutes. 


259. Add. Annolation :—Distd. Boyce v. Cox, | 262a. —— 


[1922]1 K. B. 149. 
262. Add. Annotation :-—Distd. 
[1922] 1 K. B. 149. 


PART V. SECT, 1. 


198 i. Fiather’s right to custody— 
Father maintaining child.J—Held : 1 & 
2 Vict. c. 56, a 53, imposed an 
obligation on the father to support & 
maintain an infant Ulegitimate son, 
which obligation the father was willing 
to fullll, & had fulfilled until prevented 
by the mother, & the father was prima 
facie eutitlud to Lhe custody of the child. 
—He GAVAGAN, (1922) 11, I. 148.—IR. 


205 via. ——- ——- ———- —-—--—, ]}-— 
WALTER vp. CULBERTSON, {1921} 8. C. 
49Q 4 58 Se, L. R. 401,.—-SCOT, 


205 ixa, -—~- ~—-—- -—--—~ —-—,J— 
Held: a parent should not be deprived 
of the custody of an iofant unless It is 
shown that the parunt has abandoned 
or deserted it, or that bis conduct has 
been such us to disentitle him to {ts 
custody, or that he has allowod it to 
be brought np by another person at 
that ae expenst.—He P., [1922] 
1W W. R. 853; 63 OD. L. BR. 430; 17 
Alta, L. KR. 493.--CAN, 


sil. ** Neglected child *-—Who is.]-— 
Ap illegitimate child whose mother is 
unable to maintain it is a “ neglected 
child” within Children’s Protection Act 


-— ee 


Boyce v. Cox, 





Under separation order.|--An 


unmarried woman was delivered of a child. 


(Ontario), although cared & provided 
for by 4 thied party.—He S. (1919), 45 
QO. L. i. 46.-—CAN. 


am. Kqual Guardianship of Infants 
Act, R. S. B. C., 1924 (ce, 101)—Not 
applicable to tllegitimate child).—IRe 
S., #te Kgual. GUARDIANSHIP OF 
Infants Act, ([1927] 2 D. L. R. OL; 
{1927} 1 We W, RR. 441; 38 B.C. OR. 


283,.— 


PART V. SECT. 3. 


227 il. -—-—, }—In the cause 
of the father of a legitimate child, if he 
bas not waived or forfeited his hk 
by conduct, the ot. will allow his wishes 
on religion to control the falth of the 
ehlid, oven after his death, but, in the 
case of the mother of an illegitimate 
ehud, will only do so so long as she ts 
ving, & the onhee on to support the 
child remains. here special facta 
oullify or negative the application of 
any rule of law or practice compulling 
the ct. to yleld to the wishes of a parent 
ak to the religion of a child, the ct. is 
bound solely to pay regard to tho 
welfare of the child.—Re Connor, 
{1919} 1 I. RR. 361.—-IR. 
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The putative father made payments for its 
maintenance within twelve months. Subse- 


PART V. SECT. 4. 
pi. Child born before 
Children of Unmarrica Parents Act, 
192) (Ont.) (ec. 54).j—-Held > the father 
Is not liable tu be TAG taro RE v. 
O’DONNELL (1923), 39 Can. Crim. Cas, 
94.—CAN. 





ee ae 


sn. Afunicipality—-Child over sir— 
Child Welfare Act,C. A., 1924 & 1927.) 
—CARTIER RURAL MUNICIPALITY v. 
Dirnecrorn or Crlitnp WELFARE, [19381] 
2D. L. R. 845; 2W.W.R.7; 39 Man. 
L. KR, 429.—QAN, 

so. Illegitimate Children’s Act, 1927 
-~QObject of Acl—-Prolection of child.) 
MCLELLAN vt. TURNER (1929), 1 M. P. 
R. 279,.-- CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 
953 i. -~—~.J--Under Children of 
Unmarried Parents Act, 1921, the 
father of an illegitimate child is liable 
for the maintenance & care of the 
mother before, at, & after tho birth 
of the child, notwithstanding that the 
child {s etill-born.—Re KIRKPATRICK 
& Morovreyan, {192713 D. L. R. 546; 
60 0, L. jr. 495.-—OCAN,. nild 
. Birth before pussing of Chtidren 
of Unmarried Parents “ich, 1923 (c. 50) 


263. 


264. 


267. 
274. 


2742. 


27 8a tare aes 


(Alta.). 


quently the mother married another man, who 
maintained the illegitimate child till the 


mother obtained a separation order on the. 


ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child :—Held: the mother was 
a ‘single woman’ within 1872 Act, s. 8, the 
effect of a separation order being to confer 
on her the status of a feme sole.—BOYCE v. 
Cox, (1922]1 K. B. 149; 91L. J. K. B. 122; 
126 L. T. 254; 85 J. P. 279; 88 T. L. R. 
51; 66 Sol. Jo. 142; 20 L. G. R. 686; 27 
Cox, C. C. 139, D. C. 


Annotations :—For ‘*‘ R. v. Suffolk JJ. (1884), 
12 J. P. 426” read “ R. v. Suffolk JJ. (1848), 
12 J. P. 426.” 


Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 
Add. Annotation :—-Refd. Brown v. Leech 


(1924), 88 J. P. 208. 
Add. Citation :-—26 Cox, C. C. 129. 


After this case add :--- 
~—— Marriage of person under sixteen. | 
—See Age of Marriage Act, 1929 (c. 36), s. 2. 


After death of father.]— Re Macartney, 
MACFARLANE v. MACARTNEY, No. 241) a, ante. 


-|—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 











-The above Act applies. where is 


280. 
285. 


| 290. 


293. 


unmarried. Under the law of 
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woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child:—Held: the woman 
resided in that petty sessional division within 
1872 Act, s. 8, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect. did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order.—R. v. 
LANCASHIRE JJ., Ez p. Tyger, [1925] 1 K. B. 
200; 94L. J. K. B. 331; 182 L. T. 382; 89 
J.P.17; 41 T. L. R. 103; 69 Sol. Jo. 194; 
23 L. G. R. 32; 27 Cox, C. C. 711, D.C. 


Add. Annotation :—Refd. R. v. Lancashire 
JJ., Hx p. Tyrer (1924), 88 J. P. Jo. 701. 


Add. Annotation :—Refd. Kenne¥ v. Kenney 
(1925), 133 L. T. 400. 


After this case add :— 
+See, now, Bastardy Act, 1923 
(c. 23), s. 1. 


Add. Annotation : — Apld. 
Letheren, [1919] 2 K. B. 262. 








Williams ir. 


of Child Welfare Act, 1927, & the 


its conditions are complied with, to a 
child born before the Act was passed or 
came into operation.—-ANDERTON vt. 
SEROKRA, Hae 2D. L. R. 488: (1925) 
1 W, W. R. 1019: 21 Alta. LE. R. 100; 
offg. [1925] 1 W. W. Tj. 643.—CAN. 


sq. Birth before passing of Child 
Welfare Act, 1927.}-—The liability which 
sect. 145 of Child Welfare Act, 1927, 
c. 60, imposes on the father of an 
illegitimate child to contribute to its 
maintenance extends to the muin- 
tenance of a child born before the Act 
came into force.— KARST v. BERLINSET, 
11930) 2 W. W. RR. 417: 4D. iL. R. 
$84; 24S. L. R. 534.--CAN, 

sr. Birth outside Alberta— Children 
of Unmarried Pures Act, 1923 (c. 50) 
(Alla.) anplicable.}—-MUNRO wv. LEED- 
HAM, (1925)2 D. L. MR. G04: [19251 1 
W.W.R.1113; 21 Alta. L. R. 75.—CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 


st. Application for preliminary cr- 
penses—Proof of  pregnancy—Suffi- 
ciency.)~-On the hearing of an applica- 
tion for preliminary expenses under 
Child Welfare Act, 1923, the only 
evidence to prove that tho woman was 
quick with child was a medical 
certificate which was in the followin 
terms: ‘‘] havo this day examinec 
W. & find that she is pregnant. I 
estimato tho period of gestation as 
about 44 to 5 months ” :——Held: this 
did not amount to proof that she was 
qalek with child as required by Child 
Welfare Act, 1923, 8. 70, & the magis- 
trate had no jurisdiction to make 
an order.— Er p. FAHRY (1929), 29 
s. Rn. N, 8, Ww, 3 2 ; 46 N. S, WwW. W oN, 
135 US. 

sv. Mother must be unmarried.)—- 
The mother of an illegitimate child has 
the be to apply under Child Welfare 
Ac 924, for a summons or warrant 
against the alleged father only if sho 


J.8. 


e 


England as it stood on July 15, 1870, 
a@ husband is responsible for the 
maintenance of all the children of bis 
wife born before her marriage to him, 
whether they were legitimato or 
illegitimate; and that scmble is the law 
of Manitoba.— Lane v. Davis, [1930] 
1W. W.R.1; 2D. L. RR. 571.--CAN, 

Widow.J—-HaAWRYsH — Y. 
[1932] 3 W. W. R. 427.—CAN. 


PART VI. SECT. 2. 

sw. Who may lay compluini-—Chil- 
dren af Unmarried Parenis Act, 1923 
(ce, 50) (Alta.).}—-Tho deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under the above Act. 
Such authorisation may be sufficiently 
given by telegram.—MUNRO wv, LEED- 
HAM, [1925) 2 D. Ll. R. 604; [1925] 
1 W. W. R. 1113; 21 Alta. L. R. 
75.—CAN. 


vere enaromen 


BOD. 
REPA, 


a i. -}—Whoere the affi- 
davit filed by the mother stuted that 
deft. was the father of the child, not 
* really the father’? as required by 
Children of Unmarricd Parents Act, 
s. 26:—Held: the omiscion of the 
word “‘ really ”? was fatal, & the action 
should be dismissed.—LANcCASTER +t. 
VAUGHAN (No, 2) (1924), 33 B. G& R. 
4410.—-CAN. 

sx. Right to apply for maintcnance— 
Notwithatandia agreement bvetucen 
mother & father.)}—Held: such an 
agreoment does not bar another 
perous right of action under Child 

Tolfare Act, 1927.—KARST v. BER- 
LINSKI, [1930] 2 W. W. R. 417; 4 
D. lL. R. 884 > 24 Ss. L. R. §34.---CAN, 


PART VI. SECT. 3, SUB-SECT. 1. 


2991. dmendment of  sunimons—— 
Where two possible fathers.|}—Where an 
information was laid under scot. 112 


47 





magistrate after hearing the evidence, 
instead of discharging the alleged 
putative father or making an order of 
liuation, complied with the request of 
counsel for complainant to ** amend ” 
the information so as to bring it within 
soct. 135 of the Act, relating to informa- 
tions against possible fathers, & 
adjourned the hearing :—Held: what 
purrorea to be an amendment was 
really the taking of a new information 
& the alleged putative fatber was 
thereupon entitled to an order dis- 
charging him as putative father.— 
WESTFALL v. BONNER, [1931] 1 W. W. 
R. 124; 2D. L. R. 779: 25 S. L. R. 
182; reveg., [1930] W. W. R. 5253 4 , 
D.L. R. 584; 2458. L. R. 583.—CAN. 


PART VI. SECT. 4. 

ci. Before whom—Judge of any 
county or district court in Ontario.)-— 
Held: to be the effect of Children of 
Unmarried Parents Act, 1921, & 
Children of Unmarried Parents Act, 
R. 8S. O., 1927, as amended by 19 
Goo. V., c. 23, 8. 10.—Re GRAWRARGER 
& Mover, (1930) 4 D. L. R. 651; 65 
O. lL. R. 491 ’ affg.. [1930] 1 D. L. R. 
856 ? 64 O. L. h. 630.— CAN. 

g (p. 394) i. Children of Un- 
married Parents Act, 1927, s. 21— 
Whether rctrospective.|—A proceeding 
to obtain an affiliation order against A. 
ns tho father of an illegitimate child 
borne by W. on Oct. 13, 1925, was 
commenced under the provisions of 
Children of Unmarried Parents Act. 
1921, & continued after Children of 
Unniarricd Parents Act, 1927, came 
into force upon receiving the royal 
assent on Apr. 5,1927. Some evidence 
was taken in June, 1927, & on June 29 
an order was pronounced by a county 
ct. judge declaring A. to be the father 
of the child:—Held: above sect. 
which was different in terms from 
sect. 25 of tho earlier statute, was 


8 





Cases 806a—334. 


306a. S. P. DELOMBRE v. FoUQUAULT (1909), 44 


L. Jo. 263. 


318. Add. Annotation :—Refd. Thomas v. Jones, 


[1920] 2 K. B. 389. 


3821. Add. Annotation :-—Refd. Thomas v. Jones, | 


[1920] 2 K. B. 398. 


$22. 
v. Jones, [1921] 1 K. B. 22. 


3238. 
[1921] 1 K. B. 22. 


825a. 
keeper. 


doctor. 


upplicable to the proceeding though 
not in force when it was commenced. 
Above sect. providing that no order 
of affiliation shall be made.upon the 
evidence of the mother of the child 
unless her evidence is corroborated 
by some other material evidence, is 
an enactment governing procedure 
only, & had effect from the time of 
itx coming into force with respect to 
any order made thereafter, & whether 
or not the proceeding was commenced 
before or after the enactment came 
into force.—Re Wicks & ARMSTRONG, 
11928} 2 D. L. R. 2103 49 Can, Crim. 
Cas. 2381 ’ 61 O. L. R. 667.—CAN. 


317 xii. Add *‘ revsd. sub nom. Riv- 
LEY v. WHirr, 22 C. L. BR. 381.” 

317 xiia. ——— | An 
isolated instance of familiarity in the 
presence of a third person & a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act, 1907, 5. 19, of the evidence 
of complainant that deft. was the 
father of her child.—FRostr v. ALLEN 
(191 9), 18 Tas, L. R. 12,.—-AUS. 

817 xxxiii a. }—tIn 
an action by P. against L. for lying-in 
& medical expenses & alimeont for her 
illegitimate child, L. denied on oath 
P's allegation of seduction :—/feld: 
the corroborative evidence in regard 
to xcduction required must be evidence 
atiunde which was tnconsistent with 
deft.’s innocence.—DvU PLESAIS vv. 
Levy (1925), 46 N. L. R. 249 —S. AF. 


317 xxxiii b. 
denial of a conversation testified to 
by independeat evidence :-—Held: an 
implied admission which vested the 
evidence with a quality tt did not 
Previously possess, & corroboration of 
the mother’s evidence In @ material 
area ua sare pa eh ”, BYRNE, [1928] 

_ A. 8. K, 207.--AUS8. 

S17 xxxiii c. jl 
Evidence of a faise denial by deft. fs 
not corroboration, where such dential 
is not of facts establishing, or con- 
nected with, opportanities for ifnater- 
course at the critical time, & there is 
no evidence of opportunity, on the 
occasions referred to, which cap cause 
the denial to give any particular colour 
to facts which have no suggestive 











nn eee 
° 


Spits. incense? ataatinees Puts A 








eee so 


ifioance.—- MORRIHON  ¥. AYLOR, 

{i ain ee L. R. 62; (1927) Argus L. BR. 
30.—. us. 

317 xxxiiid. —--- -—-—.]—The reo- 


quirement of corroboration in a 
bastardy case does uot import the 


Add. Annotation :—Generally, Refd. Thomas 
Add. Annotation :—Consd. Thomas v. Jones, 


——.]—Applt. was charged on 
complaint preferred by resp. with 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Resp. was his house- 

On the morning of the birth when 

resp. was in labour, applt., who had no other 

female servant, lit a fire for her & took her 

some tea & brandy. He also sent for the | 330. 
After the birth he allowed her & the | 

child to remain for five weeks & two days, | 

until June 17, in his house. There was no 

evidence whether she was sufficiently re- | 334. 

covered to have left at an earlier date. | 


ENGLISH AND Empire Diaest SUPPLEMENT, 
Applt. admitted that during those five weeks 


& two days he never asked resp. who was the 


father of her child. Resp. in her evidence 
said that during that time, though she did 


; not fix the date except that it was before 


June 16, she asked appit. what he was going 


to do about the child, & he said that there 


letter c 


being the 


872, OC. A. 





necessity for independent testimony 
which establishes the fact of intercourse 
at a time when the child might have 
been conceived. Proof of a guilty 
aifection extending over or into the 
actual period may justify the infcrence 
of intercourse without any duiinite 
proof of opportunity during that 
period. It is desirable, if not essential, 
that the corroboration of the mother’s 
evidence should extend to cover the 
date of birth uf the child.---STAND- 
FIELD v. BYRNE (1929), 8S. A. S. BR. 
352.—AUS. 


317 xxxifi e. —— ——- ~-—.]--Rh. 
vt. MUORE (1927), 38 B.C. R.425.—CAN, 


317 xxxiii f. ——- : 
OULLETTE (Sask.), [1928] 3 
W. W. R. 587.—CAN, 

317 xxxviii a. —-- —-— —--- ——.} 
~-On a complaint that deft. had left 
his illegitimate child without adequate 
means of support, evidence was given 
by the complainant that deft. was the 
father of the child. Letters which 
pitf. swore she had received from deft., 
& which pointed to sexual intercourse 
at a relevant period, were admitted 
without objection. In one of thee 
letters reference was made to the 
enclosure of £2. In another the 
writer acknowledged the receipt of 
letters from the complainant, Doft.’s 
solr, tendered letters written by the 
complainant to deft. in one of which 
reference was made to the recelpt 
of money from deft. Complainant's 
solr. also rendered a letter written to 
him by deft.’s solr., in which it was 
admitted, enone paternity was denicd, 
that deft. h contributed towards 
the support of a prior illegitimate 
child of which the complainant was 
also the mother:—WNeld: there waa 
sufficicnt corroboration of the mother’s 
oath that deft. was the father of her 
child.—-CaLLAN wv. Harry, Ez pn. 


$17 xlva. J— 
Where reliance Is placed upon oppor- 
tunity of intercourse, that evidence 
must be supplemented by evidence of 
circumstances which lead to the in- 
ference that it was renee that ad- 
vantage would be taken of the oppor- 
tunity.—- RipLey ov. Waipr (1916), 22 
C. lL. R. 881.—AUS. 


oe ee - 




















317 aly b. ge ee 
On the hear of a complaint under 
Liegitimate Idren’s Act, M 


’ e . eg 
I9L3 (c. 92), the corroboration of the 
mother’s evidence required to support 
a filiation order may be supplied, not 
by mere proof of opporbunity of inter: 
course, but by such proof coupled with 
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was nothing for him to do but to pay. After 
resp. had left bis house she wrote him a 
harging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. 
no reply :—Held: the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required 

Jonzs, [1921 } 
49; 124 L. T.170; 85 J.P. 88; 36T. L. R. 


To that letter he made 


y 1872 Act, s. 4.—-THOMAS v. 
1 K. B. 22; 90 L. J. K. B. 


After this case add :--— 


.}—See, now, Poor Law Act, 
Bastardy (Witness Process) 


ERNE en ener ey, Vo 
1927 (c. 14); 
Act, 1929 (c. 38). 

Add, Annotation :—Refd. Kenney v. Kenney 
(1925), 1383 L. T. 400. 


the fact that deft. denios circumstances 
with respect to it which are otherwise 
proved & innocent in themselves & 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had such 
false statements not been made,— 
BARTLEY v. GALL, [1925] 3 D. L. R. 
585; {1925) 2 W. W, R. 669; 35 
Man. lL. R. 200.—CAN. 

817 xlv 0. —--— -—---_-----~ --— No 
proof of receipt of lettera.}—SiEvkE- 
WRIGHT tv. KRONEVITY, 11932) 1 
WW. Ww. r. 837 - 2 D. Ta. RK. 809.—CAN. 


317 xlvd. —-——- Fatlure 
of defendant to call evidence or give 
evidence himself.|—Ileld: deft.’a con- 
duct did not afford corroboration of 
pitf.’s case.-—-Fapnprs v. M‘NEISN, 


$17. xlv ea, ~ -— 
conduct prior ta puassible time of con- 
eeption.}—In affiliation cases evidence 
is adinissible of misconduct by deft. 
with the person on whose behalf the 
order is sought previous to the period 
when the conception must have 
occurred.—-MOUNRO v. KRavSE, [1931] 
2 W. WwW. Rh. 685; 4 D. L. R. 12 M 4 
Can. CG. C. 311; 25 Alta. L. R. 486,-— 
CAN. 

317 xlix a. ———,]-—~ In 
an action of affiliation it was proved 
that pursuer had sexual intercourse 
with the defender between Dec, 
& Dec. 14, & that she had previously, 
between Nov. 7 & Nov. 20, had sexual 
intercourse with another man. She 
menstruated normally from Dec. 1 to 
Dee. 6. The child was born on 
Sept. 4, a date consistont with the 
paternity of cither man. The medical 
evidence established that menstrua- 
tion after pire aber was very un- 
common, but not impossible :—-Held: 
the pursver had sufficiently instructed 
that defender was the father of her 
child.—SincLaAImR v. RANKIN, [1921] 
S. 0. 933; 58 Sc. L. R. 624,—SC00T. 


317 xlix b. vamos, J-— More 
promiscuity of sexual intercourse with- 
out evidence that such intercourse 
takes place as a means of gain does not 
justify a finding that. a woman js a 
common prostitute.—NIGHOLLE v.Pap- 
DICK, f1i9 7) s. A. 8. RK. 6 5.—AUS. 


PART VI. SECT, 5. 


gi.—— No evidence of meana & 
expenses.}—~An order made > under 
Children of Unmarried Parents Act, 
1923 (c, 50) (Alta.), fixing amounts to 
be pauld by tLe putative father set 
aside, where it was made without 
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858a. ——— -}~An order of bastardy stated 
to be made upon the oath of the wife, as 
otherwise, is good; for it will be presumed 
that the non-access of the husband was 
Proved by competent witnesses on oath other 
han the wife ; or if proved by her also, that 
the judgment of the justices was founded on 
the other proof.—-R. v. Lurrr (1807), 8 East, 
198; 103 E. R. 316. 
Annotations :—Relid. R. v. Kea (1809), 11 East, 182; BR. v. 
Hartington (1816), 4 M. & S. 650; Head vw. Head (1823), 
1 Sim. & St. 150; R. v. Sourton (1836), 2 Har. & W. 209: 
Morria v. Davies (1836-7), 5 Cl. & Fin. 163; BR. v. King’s 
Lynn Recorder (1846), 3 Dow. & L. 725; Mt. v. Shipper- 
bottom (1847), 10 Q. B. 514; Ormerod v. Chadwick 
1847), 16 M. & W. 367; R. v. Collingwood (1848), 12 
. B. 681; R. v. Grafton (testy 3 New Mag. Cas. 2; 
.v. err bane (1853), 2 MK. & B. 546; Legge v. Rdmonds 
(1e90), 25 L. J. Ch. 125; He p. Baker (i837), 75. & Bb. 
97; Yates v. Chippindale (1862), 11 O. B. N, S. 512; 
Turnock v. Turnock & Turnock (1867), 36 L. J. P. & M. 
85; Ae Parson’s Trust (1868), 18 L. T. 704; R. v. Sutfolk 
Justices (1848), 12 J. P. 426; Jones v. Davios, [1901] 1 
K. B. 118; Webb v. Murrel (1904), 68 J. P. 104; Brown 
v. Leech (1924), 94 L. J. K. B. 48; Russell v. Russell, 
[1924] A. C. 687. 


366d. Variation of order—-Adjudication of paternity 
~——** Fresh evidence.’’]|—On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1014 (c. 58), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. 





adjudged the paternity:—Held: (1) the 
justices were right; (2) (Avony & SHEAR- 


occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not ‘‘ fresh 
evidence ”’ within sect. 30 (3).—CoLCHESTER 
v. Peck, [1926] 2 K. B. 366; 95 L. J. K. B. 
1088; 135 L. T. 32; 90 J. P. 180; 42 
T. L. R. 535; 28 Cox, 0. C. 225, D. C. 


The justices refused to : 
hear it, holding that they bad no power to | 
deal with that part of the order which | 


| 375. 


MAN, JJ.) there being nothing to show that : 
the evidence tendered was of facts which had | 879. 


367. 


367a. —— 
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ministration Act, 1914 (c. 38), 8. 80 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) ** Fresh evidence’’ must be of such ‘a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case.—RK. v. CopesTakn, Ex p. 
WILKINSON, (1927) 1 K. B. 468, 96L.J.K.B. 
65; 136 L. T. 100; 90 J. P. 191; 24 L. G. R. 
562, 0. A. 


Add. Annotation :—Refd. Grocock v. 
cock, {1920} 1 K. B.1. 


Justices’ discretion.]—— Under 1872 
Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears duc under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law.—GROcOCcK v. 
Grococg, [1920] 1 K. B.1; 88 L. J. K. B. 
1068; 121 L. T. 466; 83 J. P. 185; 35 
T. L. R. 509; 63 Sol. Jo. 627; 17 L. G. R. 
623 ; 26 Cox, C. CO. 485, D. C. 


Gro- 


Annotation :—Refd. Coichester v. Peck, [1926] 2 K. B. 366. 
868. Add. Annotation :—Refd. Horsfield v. Brown, 


[1932] 1 K. B. 358. 


371. Add. Annotation :—Consd. [orsfield v. Brown, 


[1932] 1 K. B. 355. 


872a. —-— Application for warrant—Jurisdiction 


384. 
395. 


of justices to question validity of affiliation 
order.]|—R. v. LANCASHIRE JJ., Ex p. TYRER, 
No. 278a, ante. 

Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1K. B. 681. 

Add. Annotations :—As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K.B.1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 366. 

Add. Citation :—sub nom. f. v. Smiru, 55 
L. J. M. C. 147. 

Add. Annotation :—Refd. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 


Annotation :—As to (1) Folld. R. v. Copestake, Hz p. Wilkin- 


son (1926), 90 J. P. 191. 
366b. oe ey ee 


evidence being adduced as to his 
means, the expenses incurred by the 
mother, or the respective abilitios of 
the parents to provide for the child. 
—ANDERTON v. Srroka, [1925] 2 
D. L. R. 912; (1925] 2 W. W. fh. 433; 
21 Alta. L. It. 362.—CAN. 

g il. Variation of order.\—-Where 
the mother craved an increase because 
of the cost of living due to the war :— 
Held: the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6d. per week, in name of aliment, 
permission being granted to deft. to 
apply to the ct. should a change of 
circumstances arise.—-FORBES v. MAtT- 
THEW, [1919] S. C. 242; 56 Sc. L. R. 
137.—SCOT 





g ii, ———.J—The true criterion in 
Scotland is, not the rank or financial 
osition of the partics, but the support 
yond want which must be accordcd 
to an Wegitimate chil FRASER t. 
CAMPBELL, (1927) S. ©. 589.—-SCOT. 


PART VI. SECT. 6. 


st. Imprisonment— Failure to pay 
iment—Offer by father to maintain 
child in*his home.}--In an application 
under Civil Imprisonment (Scotland) 


Cael 
* 


-.]—(1) Criminal Justice Ad- 


398. 


After this case add :— 


Act, 1882, s. 4, by the mother of two 
iNegitimate daughters for warrant to 
eee the father, in respect of his 
failure to obtemper a charge proceed- 
ing upon a decree for payment of 
aliment until the children respectively 
attaincd fourteen years of age, the 
Sheriff, notwithstanding an offer by 
the father, a married man, to maintain 
the children, who were then over ten 
years of age, in his own home, granted 
warrant of imprisonment. The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of maintenance should not be 
entertained, in respect that, under 
the decree for aliment which was still 
current, his obligation could only be 
area by money payments :— 
Held: (1) a father’s option at common 
law to maintain his illegitimate child 
in his home, if a boy after the age of 
seven, & if a girl after the age of ten, 
was not excluded by the fact that at 
the date of such an offer of maintenance 
@ decree st him for aiment was 
still current; (2) in view of the bond 
fide offer of maintenance here made, 
a complainer was not a person 


y ref to pay aliment within 
Civil Imprisonment (Scotland) Act, 
49 


] 
Jurisdiction Act. 1879 (c. 49), ss. 35, 47. 


1882, s. 4, & charge & warrant sus- 
pended.——- MACDONALD vw. DENOON, 
{1929} S. O. 172.—SCOT. 
sw. Effect.}—A fillation order 
under Child Welfare Act, C. A., 1924, 
ec. 30, provided that, in the event of 
the accused falling to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
nutted to gaol for 12 months. On 
appealing from the order the accused, 
not wishing to go to gaol pending the 
hearing of the appeal, gave the bond 
rovided for by sect. 68 (0) of said Act. 
is appeal was dismissed ; &, none of 
the directions of the fillation order 
paving been complied with, his bonds- 
men delivered him into custody, & he 
was committed to gaol & served the 
rescribed term. ‘An action was then 
brought by the mother on the bond 
piven in respect to the appeal :-—Held : 
he serving of the term of imprison- 
ment did not satisfy bis obligations on 
the filiation order & pltf. was held 
entitled to judgment: but she could 
not recover more than the amount 
resently in default under said order.—— 
Bovax v. KOBYLANSKI, [1929] 1 
D. L. R. 867; 1 W. W. R. 364; 38 
Man, L. R. 89,.—-CAN. 





403a. cam orcas 


408a—403b. 


New evidence.] — Complainant in 

an affiliation summons was a Married woman 
who was not living apart from her husband 
at the material date, & an order on the 
cvidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant's husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child :— 
Held: the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made.—R. v. MARKHAM, 
Ez p. Marsu (1923), 67 Sol. Jo. 618. 





403b. —-—- —-—— Sufficiency of corroboration.|— 


On a bastardy summons justices, having 
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heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
‘‘On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a materia] particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft. is the 
putative father of the child ’’:—Held: the 
question whether the evidence of the mother 
was corroborated in some materia] particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order.—R. v. LINCOLNSHIRE JJ., Ha p. 
Brett, {1926} 2 K. B. 192; 95 L. J. K. B. 
827; 185 L. T. 141; 90 J. P. 149; 28 
Cox, C. C. 178, OC. A. 


with the terms of the order.—HYNrs 
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400 fi. -——— TIrregularity or 
tllegality in proceedings. }—Ilegitimate 
Children’s Act, R.S.3. 1920(c.156),8.10, 
gives the ct. power at the instance of a 
putative futher to rescind or vary an 
order. Fethus hasa means of relief, & 
certiorari may in the discretion of the 
superior ct. be refused. — DWYER v. 
BouLBRcK, (192311 D. L. R. 5973 39 
Can, Crim. Cas. 162: 16 Sask. L. hi. 
13; {1922} 3 W. W. R. 391.—CAN, 


ri. Refusal to vary or 
rescind order.|—-The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
magistrate refuses to hear the applica- 
tion, appet. is entitled to a prerogative 
writ of mandamus to compel hin to do 
80.— WHEATLEY v. Howarb, [19231 3 
D. L. I. 288 : 2 WwW. Ww. I. 9412.—CAN. 


y i. —~——, |-— Notice of an appea”™ 
from an order of fillation made under 
Child Welfare Act, C. A., 1924, c. 30, 
was given within 10 days of the making 
& date of the formal order. The 
judge had three days previously, & 
after the hearing, endorsed on the 
information an entry which included 
the words, * Remanded until Friday,” 
** Filiation order granted.” At the 
adjourned sitting he made another 
such entry which repeated & supple- 
mented the previous entry, & he then 
signed & dated the formal order. On 
the appeal, the county ct. judge held 
that said first eutry constituted the 
order provided for in sect. 750 (b) of 
the Criminal Code, made applicable 
by sect. 70 of the Child Welfare Act, 
& sustained the preliminary objection 
that the notice of appeal had not been 
filed within 10 days “ after the con- 
viction or order." An application for 
mandamus was disniixsed. On appeal 
therefrom :—Held: tho appeal should 
be allowed & a mandamus issued as 
prayod for.—DANIRLBON », THORDAR- 
SON, [1936] 3 W. W. R. 104; [1931] 














1D. L. R. 199; 39 Man. L. KR. 182.— 
AN. 


y ii. Grounds for atiowing appeal.} 
—On appeal to a county ct. Judge 
from an order of filiation made against 
deft. in a bastardy case by a stipendiary 
magistrate, the judge, after rehearing 
the case, disbelieved the evidence of the 
mother, who was contradicted in im- 
portant particulars by independent 
witnesses, & contradicted her evideuce 
before the magistrate, as to the pater- 
nity of the child :—Held: the appeal 
from the county ct. judge must be 
dianifssed.—MULGRAVE wv. CLANCEY 
(1925), 58 N. & R. 105.—CAN, 

y iii. At what place.)—In a com- 

laint under Children of Unmarried 
Yarents Act, R. 8. B.C., 1924 (c. 34), 
8. 7 (1), ** the cause ’’ of the complaint 
within Summary Convictions Act, 
R. 8S. B.C., 1924 (c. 245), 8. 77, is the 
seduction & not the birth of the child ; 
& an appeal from the dismissal of the 
complaint is properly taken to the 
county ct. nearest the place where the 
seduction occurred. —- FERGUSON vv. 
TAYLOR (B. C.), [1926] 3 W. W. Rh. 
203; 46 Can. Crim. Cas. 149.—CAN., 

y iv. —-—— Not Court of Anpeal—- 
From Juvenile Court judge under Child 
Welfare Act.J)— Re Kwasnickt & 
LAMONT, [1932] 2 W. W. BR. 428; 3 
D. L. Rr, CAN. 

di. ——- Under Iitegitimate Children’s 
Act, R. S. S., 1920 (ec. 156).)—~An order 
made by a magistrate under ec. 5 of the 
above Act may be varicd by him on 
the application of either of the partics 
under s. 9, & may be resvindoed or 
varied by him on the application of the 
putative father under s. 10,—-WUEAT- 
LEY v. HowarnD, (1923] 3 D. L. R. 288 ; 
2W. W. R. 942.—CAN. 

sx. Compliance with order-—-Whether 
condition precedent to appeal. j—Ilt is not 
acoudition precedent to the bringing of 
an appeal by a deft. from an order under 
Children of Unmarried Parents Act, 
1924 (c. 34), as amended, that proof 
be furnished that he bas complied 
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v. ALTON (B. C.), [1928] 3 W. W. lt. 
261.——-CAN. 


sy. Zo Supreme Court—What court 
may consider.jJ—In an appeal on a 
point of luw under Destitute Persons 
Act, 1910, from an affiliation order, 
on the ground that complainant’s 
evidence was not corroborated in a 
materia) particular as required by 
sect. 10 of that Act, the magistrate’s 
notes of evidenceshould be inoorporated 
in & form part of the case on appeal, 
& the discretion to admit evidence 
under sect. 68 of the Act not strictly 
legally admiss{ble belongs solely to 
the magistrate & is not controllable 
by the Supreme Ct. The latter ct., 
however, is entitled to have regard to 
the nature of such evidence, onco 
admitted, when considering whetbor 
the evidence submitted as corrvbora- 
tive may be regarded as such, {ts proper 
function on an appeal on a poiut of 
law being to determine whether there 
was evidence which was corroborative ; 
& if there was such evidence, it is not 
for the Appellate Ct. but for the 
magistrate to det-rmine whether or 
not the evidence satisfied him. Qu.: 
whether the Appellate Ct. on appeal 
on @& point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 


sz. Right to serve second notice o 
appeal— Prior anpcal dismissed for lack 
of proof of jurisdiction.}—Applt. ap- 
pee ed from a_ conviction under 
Shildren of Unmarried Parents Act, 
KH. 8. B. C., 1924, ¢. 34. A prior appeal 
was dismissed because of lack of proof 
of a point poine to the jurisdiction of 
the ot. :—Held: the time allowed by 
the Act for appealing not 
expired, Spelt. & t to serve 
another notice of app roperly 
prove his right to appeals YNES v. 
ALTON (B. C.), fie! Ww. W. R. 863 ; 
52 Can. C. C. 333.—~CAN., 


Vol. IV. Cases 4—268. 


BANKRUPTCY AND INSOLVENCY. 


Part 1—Bankruptcy Jurisdiction. 


4. Add. Annotation :—Refd. Re Lister, Ex p. 
ane Overseers & Bradford Corpn., [1926] 


Add. Annotation :—-Refd. Bundy v. Motor 
ae hire Drivers’ Assocn. (1930), 143 


Add. Annotation :—Refd. Bowling v. Camp 
(1922), 128 L. T. 342. 


———- —-— How derived.]—Re Prior, Ex p. 
Prior, No. 1548a, post. 


Add. Annotations: —Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835; Re 
London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wilson, Fx p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 


Add. Annotation :-—Refd. R. v. Customs & 
Isxcise Comrs., [1928], A. C. 402. 


Dependent on intention.]—Zz p. 
oe asl (1801), 6 Ves. 3; 31 E. BR. 909, 


15. 


27. 


69. 








79a. 


Annotation :—Refd. Re Bryant, Hr 
Rose, 402. 


79b. 


p. Paterson (1813), 1 


Actor.J]—It is certain that no actor, 
nor any person exhibiting gymnastic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpcey. Act (KEuLLy, C.B.).—SpPEAK  v. 
POWELT (1873), L. RK. 9 Exch. 25; 438 L. J. 
M.C.19; 29L. T. 434. 
160a. —— .]|—A surgeon dispensing his 
own medicines :—-Held: a trader within 


the bkpt. law.—NICHOLSON v. COOPER (1858), 
31. L. T. 0.8, 184. 


177. Add. Annotation :--Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


190a. Theatrical proprietor.)—Srzak v. Powsk it, 
No. 79b, ante. 


218a. S. P. R. v. Cote (1698), 12 Mod. Rep. 243 ; 








PART I. SECT 1. 


4ii, ——-.)—- IMPERIAL BANK or 
CANADA v. BARBER, [1921] 20 0. W.N 


dictlon is confined solely to those cascs, 
& does not extend to cases that are 
by the rules required to be heard by a 


ere Raym, 443; Holt, K. B. 360; 88 E. R. 
1293. 
Annotation :—Refd. Belton v. Hodges (1832), 9 Bing. 365. 


218b. S. P. Re Cooke, Ex p. ADAM (1813), as 
reported in 1 Ves. & B. 493; 2 Rose, 36; 35 
E, R. 191. 

Annotation :—Refd. Re Smedley (1864), 10 L. T. 432. 


223a. —~—.J]—A person who buys goods 
under age cannot, when he comes of age, 
be bkpt. in respect of them.—WHITLOCK’s 
it (1725), Cas. temp. King, 46; 25 E.R. 

15. 





224. Add. Annotation :—Apld. Re L. A. & B. F. M.. 
Official Recciver 7. The Debtors (1926), 95 
I. J. Ch. 258. 


226. Add. Annotation :—Apld. Ie L.A. & B.F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


226a. —-—.]—(1) In the absence of debts actually 
enforceable against them infants cannot be 
made bkpt., even on their own petition. 
(2) Qu.: whether if a receiving order & 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaining the rescission & annulment of 
those orders out of the assets.—-Re A. & M., 
{1926} Ch. 274; 70 Sol. Jo. 607; sub nom. 
ReL. A. & B. F.M., Ex p. OFFICIAL RECEIVER 
v. THE DesTors, 95 L. J. Oh. 258; 134 L. T. 
539; [1926] B. & C. R. 19, D.C. 


Add. Annotations :—Apld. Re A. & M., [1926] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duché (1921), 90 L. J. K. B. 913; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. 


Add. Annotation :—Apld. Re . A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
LL. J. Ch. 258. 

For “ Held: she was subject... under 
1883 Act, s. 24’ read, “ Held: such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 


230. 


235. 


263. 


PART I. SECT. 3, SUB-SECT. 1. 


121 fi. Debts of former 
husiness unpoid.|I—A person who ceases 








PRO - : * judge—He Stuarr & SUTTERBY, to carry on his business & becomes a 
282 fg? D. LR. 523; 1. B. R485. i980) oD, L. R. 689; 65.0. L. R. farmer is not a. person “engaged 
° 164; 11 C. B. R. 279; affd., [1931] solely in farming,” etc., so long as his 

20 ff, ——— -§- ———.]—- Bkpcy. Act 1D. LL. R. 754; 660. L. ht. 427; 12 gebte in connection with his former 
applies to debts & contracts, including C. B. HR. 267.—CAN. busineas remain unpaid. He must be 
jeases, existing when it came into deemed to be atill carrying on that 


foroe.~Re MCKAY (1921), 51 0. L. R. 
ae 20. B. R. 69; 64 D. L. R. 699 


t ommeend 
a 


i. — ——.]—A 
motion was made by the trustec of a 
bkpt.’s estate for an order declaring 


rea business until all the debts are paid, & 


he ja not protected by Bkpcy. Act, 


AN. 8 (1).— Re GARTRALL, £: 
en led, as inst two 8. ( e € RLL, ZPD. EARNS, 
PART I. SECT. 2. saa acta to the proceeds of the sale [192813 D. L. R, 406; [192819 W. W. 
401, Regisir al powers d: of certain goods. The motion was 855; 40. RB. R.103.—CAN, 
jurisdiction.}--The registrar was held made returnable before the judge in 121 tii, ——- —— Also dealing in 
to have no jurisdiction to assess the bkpcy.; but the registrar, assuming wood.J-~PETIT ¥. GIRARD, [1931] 2 
damages 8 ned by a firm of traders that he had the jurisdiction of a Judge OD. L. R. 991.—CAN. 


by reason of an interim receiving order 


in bkpcy., without an 


authority from “PART 1, SECT. 3, SUB-SECT. 6. 


mad on of a co. & the judge, & without the consent of the 

atterw. paulo ae While the regis- partics, assumed to hear & determine 266 i, Judgment debt—Bankruptcy 

trar has jurisdiction under Bkpcy. the application, & made a declaratory Act, 1908, 8. 26 (ff ).-A bkpcy. notice 

Act, s. 159 (f), to make any order or order:—Held: the registrar had not under the above sub-sect. cannot be 
any Jurisdiction which by the jurisdiction which he assumed to Issued net @ married woman 


exercise 
any rule in that behalf is prescribed 
as proper to be made or cxereised in 


chambers by the rogistrar, his juris- I. 345.—CAN, 


exercise.—Re BARTRAM, 


L. R. 146; 66.0. L. R.1 


-11C.B. a judgment.—Re WALKER, Hz 2D. 


at 3 DD. against whom a creditor has recovered 
; HINERY, [1927] N. Z L. R. 81.—N.Z. 


Cases 263-—333. 


267. 


274a. 


267 i. 
only ib cases where a married woman 
carries on a trade or business that she 
is subject to Bkpcy. Act, 1919 (c. 36) 
Sets STONF, 


518 


267 ii. 
husband.}—Held : 
carrying on sy drops: separatel 


s. 1 (5), & she could not be directed to a 
to her trustee in bkpcy. under 188 


s. 24.”’ 
Add. Annotations :—Apld. Re Mathieson, 
Re Armstrong, 


peace 


{1927] 1 Ch. 283. Refd. 
Ez p. Boyd (1888), 21 Q. B. D. 264 


Add. Annoiations:—-As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 185 L. T. 689. 
Aan pou Behar Ry. v. I. R. Comrs., [1925] 
A 


What is—Professional artiste producing 
scens.|—The debtor, a married woman 
professional singer, had up to May, 1925, been 
engaged in musical comedy, but had sub- 
sequently produced scene & vocal acts at 
various music halls. In the production of these 
scen® she had required certain accessories 
in the way of dresses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
a@ number of contracts with music-hall 
proprietors were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undertook to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her scene, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
Bkpcy. Act, 1914 (c. 59), s. 125, did not 
include profession or occupation under the 
term ‘ business ’’; that ‘‘ trade ’’ & ‘ busi- 
ness’ were ejusdem generis & intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the 
less a professional artist than when she acted 
onthe stage. Onappeal :—Held: the debtor 


Carrying on business.}—It is 
ft trade debts un 


Bower 
[1925] 4 D. L. R. ing 
AN, 1930] . 


In partnership with 
debtor was not 
from 
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was carrying on a continuous occupation for 
the purpose of making profits by entering 
into contracts under which she bound herself 
to produce scens on the stage & to provide 
the necessary accessories in the way of 
assistant singers & accompanist, & that in 
those circumstances she could properly be 
described as carrying/ on a business within 
sect. 125.—Re A Desror (No. 8 of 1926), 
(1927] ‘1 Ch. 97; 185 L. T. 689; (1926) 
B. & C. BR. 86,0. A 

-—Reld. Re Bankruptey Notice (No. 292 of 1928) 


notation 
antoa8), 4471. L. BR. 533. 
274b. —-— -——— Engaging in speculative trans- 


276. 
285. 


286. 


312. 
331. 


333. 


her husband, & the fact of her having 
discharged a 
a the beers was evidence from which 

be inferred that she was still 
2 A pci A gee —-Re SOMERS, 


sap I. SECT. 8, SUB-SECT. 7. 
¢ of rh pin gli 


actions.]|—-A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to c ing on a “ business’ within 
1914 Act, s. 125 (1), so'as to make her subject 
to the bkpcy. laws.— Re BANKRUPTCY NOTICE 
eA 2092 of 1928) (1928), 44 T. L. R. 533, 
Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 483. 


Add. Annotation :—Consd. Food Controller 
v. Cork, [1923] A. C. 647. 


Add. Annotations :—-Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
v. De Keyser’s Royal Hotel, [1920] A. C. 508; 
A.-G. v. Jackson (1982), 48 T. [, KR. 261. 


Add. Annotation :—Consd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. 


Add. Annotation :—Refd. Hawkins & Sunder- 
land v. Duché (1921), 90 L. J. K. B. 918. 


Add. Annotation: — Apld. R. v. Central 
Criminal Court JJ., Fz p. L. C. C., [1925] 
2K. B. 48. 


® member a certain sum of money :— 
at the date Held: the trustee did not re resent 
the firm of R. Bros., the authorised 
assignment gr 3 been executed by 
R. only, & th kpey. Ct. had no 
jurisdiction to try the questions raised 
by the aes ee eh Rry- 
NOLDS, [1928] 3 R. 562; 62 
O. L. R. 360; 10 & B. R. 127. —CAN, 


her husband, her udication in debior a consent of creditor. ley fo ad. To order repayment of money— 
bkpcy. was irregular.—Re SCOTT 1924), ‘ _R. Paid by assignee to creditor— Mistake of 
20 Tas. L. RR. eer Sea ee ae wy Fae ad i Ue setae could not re 
267 iil. Debts unpaid after sale of See oe ae Tena oe Pe. 
business—Receiving order may be made.| | PART 1. SECT. 4, SUB-SECT. 1, Mistake of law. Deupsey >. PIPER, 
—A meres ome oo con ao trade ci. To deal with prosecution of d 
separa rom her husban avi ie 
P y MS raudulent debtore. |--Under Bkpey. Act PART L sE0r. 4, SUB-SECT. 2. 


incurred debts, & being unable to meet 
her creditors, on Feb. 9, 1929, she filed 
a petition for ae ent & was 
granted the protection of the ct. on 
Mar. 1. She was unable to carry out 
her proposal to pay twenty shillings 
in the pound, & ile el on July 26, 
her petition waa dismissed, & thereb 
an act of bankruptcy was ‘commit 
On Oct. 30 she was adjudicated a bkpt. 
on the petition of two of ber creditors, 
wherein she was dexcribed as a m 
woman carrying on a trade separately 
from her husband, in respect of debta 
boner ti at the date of the petition. 
app lied to have this adjudication 
ang aside on the ground that she was 
not such a trade the date of 
adjudication. She stated that during 
the progres of the arrangement matter 
she found that she was unable to get 
any further credit & closed down & 
went out of trade on Mar. 23, & had 
not since carried on any trade —Held : 
there was am ps evidence that the 
debts in resp of which adjudication 
was sought were debts for goods 
supplied incurred by her while she was 
carrying on a trade separately from 


er on 


s. 93, the prosecution may be orde 

& proceeded with in the ordinary way 

before the exis criminal ots. a 

doea not require the judge in b 

to bear evidence &, if he thinke (it, i 

commit accused to to stand be alth hough 

under sect. Pe the udge Pe bkpcy. has 
a right to do GOLDHAMMER, 

(1924) 3D. L. z 7007 


otk R. 86 K. B. 
507; 5 C. B. R. 127.—CAN 


sb. Under Bankruptcy ‘Act, 1919 
(. 36)--To order stay o eee 


nil receiving order u 
Hleld: the ct. had a pi dR 
+ re ee A 
de 


|" HOMPSON oe pen oc 
he ee is ve Oh a 1 D. 
ae patel ptey Act, 8. 63.}-— 

The jurisdiction conferred by Bkpcy. 
Act, 3, ned to the adminia- 
tration of the bkpt." 3 estate, & does not 
prrend | persons or matters outside 

e 

The trustee in bkpcy. of R.’a estate 
moved for = order ceclarine that T. 
uae. - general ees at ae . or that 
rT. h wrongfully 6 ed from the | 


firm pe R. Bros. ot an R. had been | 


2 


perior Court.}~The 
supe rior Ct. aintiog in ara rovincial 
icial district has jurisdiction to 
ear a petition in anne r served upon 
a debtor residing & doing business in 
any part of the ao aes —-BOILy pv. 
Poses ey ee R. 9263 
182; 8 ra 


ne g.¢ : a 585.—— 
PART I. SECT. 4, SUB-SECT. 4. 





848 il. e juris- 
diction of the Bkpcy. Ct. Ct. : confined to 
the administration by the trustee of 


the bkpt.’s catate & docs not extend to 
persons or matters ovtaide the Bkpcy. 
a aelarae & A seage by the uae 


ceatate a ee 
rdopage od the estate is not subject to 
the Bkpoy. Ct.’s jurisdiction.—-SToBIE 
FORtONG Assets, LTD. v. Brox, [1982] 
gee Ri R. 822,—CAN, 


j. ——- With intent to defeat 
seinen nt debtor before his bkpcy. 
ays mone fraudulently, with a view 
conesaling from his oreditors his 


388. 
389. 


388a. eeaeecraamas 


409. 
410. 
421. 
427. 
428. 


434a. 


assets, the ct. wil] order repayment of 
such money.—e COHEN & SWEIGMAN, 
Er p. ROSENBERG, [1925] 1 D. L. R. 
248; 5 C. B. R. 346.-—-CAN. 


Add. Annotation :-—-Apld. Re A Debtor, [1922] 


Add. Annotation :—Consd. Re A Debtor, 
[1922] 2 Oh. 470. 








- ———.J—A debtor cannot 
avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 


Part Il.—~Acts 


Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1K. B. 701. 


Add. Annotation :-—Consd. Lipton v. Bell, 
{1924} 1 K. B. 701. 


Add. Annotation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


Add. Annotation :—-Consd. Re Simms, [1930] 
2 Ch. 22. 


Add. Citations :—sub nom. Re PHULLIPs, 
He p. Puinuips, 69 L. J. Q. B. 604; 82 L. T. 
G01; 44 Sol. Jo. 469; 7 Mans. 277, D. C. 


J}—An unstamped 
deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed.—Re Suaw, Lz p. OFFICIAL 








454a. Sapna 


to the Saskatchewan Ct. of K. B., 
by a trustee in bkpcy. appointed in 
England, for an order giving effect 
to an order made there under sect. 122 
will not be heard if due & proper notice 


Vol. IV.—Bankruptcy. Cases 388—464a. 


(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration.—/te A DrpBror 
(No. 199 oF 1922), [1922] 2 Ch. 470; 91 
L. J. Ch. 577; 127 L. T. 832; 88 T. L. RB. 
683; 66 Sol. Jo. 521; [1922] B. & OC. R. 
151, 0. A. 


hata an eet ac ceatn Jog A. 


(No. 737 of 1928). No. 957a, post. 


of Bankruptcy. 


RECEIVER (1920), 90 L. J. K. B. 2043 [1920] 
B. & C. R. 156. 


SUB-SECT. 2 (p. 52). 


Nore.—13 Eliz. c. 5 is now replaced by 
Law of Property Act, 1925 (c. 20). s. 172. 


451. Add. Citation :—1l1 Sm. & G. 246, n.; 65 


K. R. 106. 





.|—By indenture dated Feb. 21, 
1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of tho third part, after 
reciting that a roceiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. 1ld., & that B. had undertaken to 
pay to a bank certain moneys due to them 


vincial Court---Where good thr _. 
Canada,”’ read ‘ Order of nrovincial 
court—Ciood throughout Union.” 


oi. No request 0 f other provincial 





PART I. SECT. 5. 


388 xiv. ——— Power of Scottish Court 
to confirm foreign aequestrution & to 
authorise sale of proverty in Scotland. |\— 
A petition was presented by the official 
receiver appointed by the Ct. of Chile 
in the sequestration of the estates of a 
deceased porson resident there, craving 
the ct. to confirm the Chilian sequestra- 
tion, to authorise petitioner to 
sell Scottish heritage belonging to 
deceased’s estate, to authorise 
petitioner to uplift the proceeds of 
certain Soottish policies of assurance 
on the life of deceased. The ct. 
granted authority to petitioner to aell 
the Scottish beritage on certain terms, 
under a declaration that such sale 
should not operate conversion, & on 
condition that petitioner should con- 
sign the balance of the proceeda in tho 
name of the accountant of ot. to 
abide the orders of the ot.. but refused, 
as unnecessary, tho crave of the 
petition for authority to uplift the 
proceeds of the policies of assuranoc.— 
ARAYA v. COGHILL, [1921] 8. C. 462; 
58 Sc. L. BR. $95.—SCOT. 


PART I. SECT. 7. 


is 392 lil a. ME asec Pleated vi 
askatchewan-—-Neceasity for notice 

interested siting I-7Gu, : whether the 
words ‘“ British .* in Impertal 
Bkpoy. Act, 1914 (0. 59), 8. 122, include 
a adian Ct. exercising bkpoy. 
jurisdiction, & whether the provisions 
of sald Act apply to immovables in 
Canada. Even if said words & pro- 
visions do so apply, an application 


of the application has not been given 
to all persons interested in the relief 
sought thereby.—Re GRAHAM (Sask.), 
[1928] 4 D. L. R. 3753; [1928] 8 
W. W. RR. 8: 10 C. B. R. 171.—CAN. 


$92 iii b. ——~- ———.]—-The words, in 
erg Act, 1914, s. 122, ‘* every 
British Court elsewhere havi juris- 
diction in bkpcy,’’ include the Saskat- 
chewan Ct. of King’s Bench, &, there- 
fore, the English trustee is entitled 
to obtain therefrom an order in aid 
of an order made by the English Ct. 
under said sect.—Re GranaMm (No. 2), 
11929] 3 D. L. R. 353; 1 W. W. RR. 
309; 23 83. L. R. 297; 10 C. B. R. 
340.—CAN. 


392 ix. ——- Whether enforceable in 
Irish Free State.}—Where ao person, 
having real & personal estate in the 


bkpt. in England, & the ct. having 
bkpcy. jurisdiction in England ordered 
that a request for the assistance of the 
ct. having bkpcy. jurisdiction in the 
Irish Free State be made, & the official 
receiver In bkpcy. in England having 
applied to the High Court of Justice 
in the Irish Free State pursuant to such 
order for a declaration that the said 
property became vested in the official 
receiver as the trustee in the bkpcy: 
by virtue of the adjudication :—Held: 
the official receiver was entitled to such 
order, & the bkpey. ot. of the Irish Free 
State & its officers 


3, including the 
oficial assignee, should act in Ja of, 
& auxiliary to,‘the English bkpcy. ct.— 
Re BULLEN, [1930] I. 82.— IR. 

o. For “Order of Canadian Pro- 


court—Subsequent motion to remedy 
omission. |—Where a motion was made 
without such request, the ct. granted a 
similar rnotion, made after such request 
had been obtained, to remedy the 
omission. -—— Re Leaace & LEPpINay, 
[1922] 3 W. W. R. 284: 70D. LL. i. 
867.—CAN 


PART II. SECT. 1. 


sf. Partner— Retirement more than 
siz months before bankruptcy—Debt in- 
curred during partnership. |—leld : such 
artner could not be joined as a party 
n bkpey. proceedings against the 
partnership.—7?e STANDARD CoorER- 
aarm Co., (1924] 2 D. L. R. 7035 4 
C. B. R. 673.—CAN, 


PART Ii. SECT. 2, SUB-SECT. 1. 


402 iii. .}~An insolvent debtor’s 
disposition of his property for the 
benefit of his creditors is not void under 
sect. 8 (7) of the Bkpcy. Act where it 
is not @ conveyance or assignment, in 
the proper sense of the term, by which 
the whole of his property ts vested in 
a trustee or trustees for the benefit 
of his creditors genorally.— BLACK v. 
Baeriveau & Newron, [1929)3 D. L. R. 
$56; 2 W. W. R. 176; 38 Man. L. RK. 
222: 10 C. B. R. 577.—CAN. 

428 ii. —-- Assignment by debtor 
without property——Valid.J--JONFS_ tv. 
BovuriuwiEr, [1932] 2 D. L. R. 708.-— 
CAN. 

sg. Agsignment where no assets—To 
procure stay of action-—Abuse of Bank- 
ruptcy Act.)|—He {1932} 1 
D. L. R. 381.—CAN. 





Cases 454a—596a. 


by bkpt. on arpa | his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pa 
& discharge all moneys due, or thencefort 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had d to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. 11d. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, W. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A _ receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
Held: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1) (0). 
—Re Prior, Ex p. TRUSTER, [1922] B. & 
C. R. 3 i C. A. 

468. Add. Annotations :—Expld. Re Fredericke & 
Whitworth, Ez p. Hibbard, [1927] 1 Ch. 253. 
Hens fe Deo (No. 771 of 1926) (1926), 


469. Add. Annotation :—-Consd. Lipton v. Bell, 
{1924} 1 K. B. 701. 


471. Add. Annolations :—Consd. Re Cohen, Fx p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Moyle, 
Ez p. Trustee. [1924] B. &C. R. 22; Re Drage, 
aad & Roberts v. Knight (1926), 134 L. T. 
765. 


471a. ——~ Defeat or delay of creditors necessary 
consequence of sale or charge.]—Re Simms, 
No. 596a, post. 


479. Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

485. Add. Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 


487. Add. ee :—Refd. Re Simms, [1930] 


7h. 


488. Add. Annotations :—Consd. Re Simms, [1930] 
2 Ch. 22. Refd. Re Prior, Ea p. Trustee, 
[1922] B. & O. R. 1. 

489. Add. Annotation :—Refd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. ' 

491. Add. 7 Naa :—Refd. Re Simms, [1930] 


AaRa sat 


501. Add Annotation :—Refd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 
502. ae coe :—Consd. He Simms, [1930] 
1. e 


538. Add. Annotation :—Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 


PART II. SECT. 2, SUB-SECT, 2.—A, 


7 |. Transfer of erty to 
near relatives—iIn return fon grondeeory 





ee 
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534. Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch. 22. 


539. 
544. 
550. 
552. 
B55. 
558. 
567. 
580. 


590. 


"Add. Annotation 
2 Ch. 22. 


Add. Annotation :—Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 


Add. Annotation :—Refd. Re Stanton, [1929] 
1 Ch. 180. 


Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch, 22. 


Add. Annotation :—Refd. Re Simma, [1930] 2 
Ch. 22. 


:—-Refd. Re Simms, [1930] 


Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch. 22. 
Add. Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 


Add. Annotation :—Refd. Re Simms, [1930] 2 
Ch. 22. 


Citations :—-For ‘‘ 21 W. R. 422’ read * 21 
W. R. 402.” 


595. Add. Annotations :—Consd. Re Gunsbourg, 
{1920]2 K. B. 426. Refd. Re Simms, [1930] 
2 Ch. 22. 

596a. —-—— In private company formed by debtor & 


notegs—Not included in stetement of 
affairs. }—An intent to defraud creditors 
presum rom the above transfer 
which took place within six months of 


4 


his solicittor.}—-The transfer by a debtor of 
substantially the whole of his property, 
whether by way of charge or by way oF sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, & in 
addition he owed B.’s bank about £6,500. 
In gk err of an arrangement with L.’s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.’s 
account from B.’s bank, paying off to B.’s 
bank the overdraft of £6,500; & a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. 
were the only directors. There was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assignments to 
the co. were executed, & a debenture for 
£12,500 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the co. pon the formation of the co. & 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1929, the bkpt. committed an act of ps tk 
by failing to comply with a bkpcy. notice. 
On Mar. 8 a petition was presented, & on 
May 9 a receiving order was made, & adjudica- 
tion followed on May 23. Upon a motion by 
the trustee for a declaration that the sale 
agreement of Jan. 9 was void by 1914 Act, 
s. 1 (1) (6), & for ancillary relief :—Held: 
(1) the agreement was a fraudulent transfer 
& an act of bkptcy., & the whole of the 
assets comprised therein formed part of the 
19 62 
“Gas. 376. 


the bkpcy.—R. v. TESSIER 
ids 479 37 Can. Crim. 


D. L. RK. 
AN. 


aasets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title related back 
to the act of bkpcy. & overrode that of the 
co., the co. must account to the trustee for 
such of the assets as had come to the hands 
of the co. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor's assets 
& liabilities, & (b) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditors, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- 
ferred; (2) 1914 Act, s. 45, protects only 
transactions which are bond fide; &, as the 
knowledge of the bkpt. & his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 
45 afforded no defence, even although the 
pane might have thought the transfer to 

e in the best interest of the creditors.—Re 
Simms, [1930] 2 Ch. 22; 99 L. J. Ch. 235; 
46 T. L. R. 258; [1929] B. & C. R. 129; 
sub nom. Re Simms, Ez p. Truster, 143 
L. T. 326. 


598. Add. Annotations :—Refd. Re Gunsbourg, 


een 2 K. B. 426; Re Simms, [1930] 2 Ch. 
599. 4dd. Annotation :—Refd. Re Simms, [1930] 
2 Ch. 22. 


600. Add. Annotations :—As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. <As to (2) 
Refd. Re Davies, Ex p. Miles, [1921] 3 K. B. 
628; Re Simms, [1930] 2 Ch. 22. 


601. Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch, 22. 

669a. -- ~.]--- Where a trader went to his 
neighbour & told him that he expected to be 
arrested, & while he. remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighbour to watch, & when told that the 
officer had gone past his house & had left 
the street, immediately returned home :— 
Held: this was an act of bkpcy. of ‘‘ otherwise 
absenting himself to the intent to delay 
creditors’ although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed.—CHENOWETH v. 
Hay (1813), 1 M. &S. 676; 2 Rose, 137; 105 
i. R. 262. 

Annotations :--Consd. Ginmingham v. Laing (1816), 2 


Marsh. 236. Refd. Toleman v. Jones (1824), 9 Moore, 
4 P. 24; Rouch v. Great Weatern Ry. Co. (1840), 1 Q. B. 


PART I. SECT. 2, SUB-SECT. 8. 


qi. ——.)—In a judgment by default 
recovered against a husband & wife it 
was declared pltf. should be entitled to 
recover against defts, jointly & scverally 


of bkpcy. withi 
8. 26 (7) :—Held: 


cated bkpt. upon the ground of his 
having committed an available act 
n Bkpoy. Act, 1908, 
the writ of sale & 
the return thereto were irregul 
ineffectual as against the husband, the 
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768. Add. Annotation :—Refd. Re Gunsbourg; 
[1920] 2 K. B. 426. 


7719. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 


787. Add. Annotation :—Consd. He A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


788, Add. Annotation :—Consd. Re Debtor, [1929] 
1 Ch. 170. 


797a. Creditor who has assented to deed of arrange- 
ment—-Deed void for want of registration.|—. 
On June 11,1921, applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than appit. co. Asa result of negotia- 
tions between debtor & the five creditors & 
in consideration of his enteririg into the agrec- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applit. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal :—Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void; (2) as debtor & all the 


deed of arrangement—Deed void.}-—-A 
debtor being insolvent to the know- 
ledgo of his creditors agreed with them 
to assign all his property to an attorney, 
to realise upon & distribute the pro- 
cocds. In it tbe creditors undertook 


ar & 


the sums therein specified; but it ct. had no power in the present pro- not to institute any ct. proceed- 
was ordered that execution be limited coodingr to amend the judgment as ings t the debtor. One creditor 
to the free separate property of the entered, & no act of bkpcy. had been becoming dissatisfied with the arrange- 


wife. Notwithstanding the precise 
& eectricted ator the Judemett. . hued 
Precipe waa lo or a W of sale roperly 

directod st the real & personal D 
property of both defts. The writ of 
Bale followed the language of the 
practpe, & a return of nulla bona was 
ater made against both defts. On a 
petition to have the husband adjudi- 


N.Z. 


established as against the husband upon 
which an order of adjudication could 
EBTOR, (1928) N. Z. L. 


PART II. sabe ee SUB-SECT. 10.— 
e (0). 
797a 1. Oreditor who has assented to 


ment presented a petition in bkpcy. :— 
Held: the debtor being insolvent, the 
assignment was null & vold under 
Bkpcy. Act, R. 8. C., 1927, 5. 9 (7), & 
the petitioning creditor was not 
estopped under the agreement from 

resenting ) Capea ie a a BRO 
Lissa 


GREEN, A 
R. §31 — 


a WN, 
]0. R. 458; 3 D. L. R. 305.— 


§* 


Cases 797a—028a. HnauisH anD Empire Digest SUPPLEMENT. 


creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice.—Re A BANkK- 
RupTcy Notice, [1924] 2 Ch. 76; 93 L. J. Ch. 
497; 68 Sol. Jo. 458; [1924] B. & C. R. 188; 
sub nom. Re A BANKRUPTCY Notice (No. 62 
oF 1924), Ea p. PETITIONING CREDITORS v. 
DEBTOR, 131 L. T. 307, C. A. 

Annotation :—As to (2) Consd. Huddersfield Fine Worsteds 

v. Todd (1925), 42 T. L. R. 52. 

Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 


800. Add. Annotation :—Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


800a, Change in judgment creditor — Judgment 
obtained by firm—No leave to issue execu- 
tion.]}—Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
etition presented in that name.—Re Hit, 
2p. Hour & Co, {1921] 2 K. B. 881; 90 
L. J. K. B. 734; 125 L. T. 786; [1921] 
B. & C. R. 12, 
804a. ——— ——— Notice not good against partners 
not served.|—Re DEstors (No. 807 oF 
1922), Ez p. DEBTOR, No. 887a, post. 
811. Add. Annotation :—Consd. Re Debtor (1920), 
90 L. J. K. B. 518. 


828. Add. Annotation :—Expld. Re A Debtor, 
[1929] 2 Ch. 146. 

830. Add. Annotation :—Apld. Re A Debtor, 
{1929} 2 Ch. 146. 


830a. ———.]|— Where a bkpcy. notice was issued 
against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter's solrs., 
for lodgment of the money in ct. :—Held: 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his soirs.; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 
obtained a “ final ’’ judgment or order within 
1914 Act, 8. 1 (1) (g).—Re A Desror (No. 76 
OF 1929), [1929] 2 Ch. 146; 98 L. J. Ch. 334; 
141 L. T. 250; 45 T. L. R. 403; 78 Sol. Jo. 
299; [1929] B. & UC. R. 48, C. A. 

85ia. Judgment including excessive interest within 
Moneylenders Act, 1927 (c. 21).J—The pro- 
visions of Moneylenders Act, 1927 (c. 21), 
s. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a rate exceeding 6 per cent. per 


PART II. bias oy oe eeeen: 10.—  included.J—Re Eva, (1927) N. Z. L. R. 


652.—N 
n. For “ Held: the objection was 


857. 


866. 
870. 


875. 


annum from serving a bkpcy. notice upon the 
rt requiring payment of the judgment 


A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
pliance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent. per annum :— 
Held: the receiving order was rightly made. 
—Re A DEBTOR (247 or 1930), [1930] 2 Oh. 
230; 99 L. J. Oh. 356; 143 L. T. 282; 
sub nom. DEBTOR v. PETITIONING CREDITORS, 
[1929] B. & O. R. 184, C. A. 


Add. Annotation :—Refd. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

Add. Annotation :—Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

Add. Annotation :-—Retd. Re A Debtor, [1929] 
2 Ch. 146. 

Add. Citation :—-15 Mans. 304. 


Add. Annotation :—Consd. Re A Debtor, 
Ez p. Debtor (1922), 92 L. J. Ch. 410. 


875a. ——~- Judgment to pay creditor—Notice to 


pay registrar of county court.|—(1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. 

(2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an applt. from relying upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point.—-Re A DEBTOR 
(No. 16 oF 1922), Ha p. THE DEBTOR (1922), 
92 L. J. Ch. 410; [1922] B. & C. R. 264, D.C. 


887a. ——— Partner—Not at principal place of 


898. 


923a. 


business.|—-Where a judgment has been re- 
covered against a firm, & a bkpcy. notice 
following the judgment has been served on 
one member of the fimn, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served.—Re 
Desrors (No. 807 or 1922), Ea p. DEBTOR 
(1922), 92 L. J. Ch. 120; [1922] B. & C. R. 
119, OC. A. 


Add. Annotation :—Consd. Re Debtor, Ea p. 
Debtor, [1918-19] B. & C. R. 221. 


Issue of second notice by ‘same saab tak 
—Creditors having obtained judgment issue 

a bkpcy. notice for £945 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh b poy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 





sonully served on bkpt. two days too 
late :—~Held : tho condition of bkpoy. 
prior to the filing of a petition neces- 


ble” read “ Held: the objec- PART II. SECT. 2, SUB-SECT. 10,—C. oy involved an act 0 bkpcy. which 


ti as not sustainable.’ 
on was no Pe 
: sh. Tt 
sg. Ooats of unsuccessful execution not time}—A. Abies 


the 
Service out of oud 
summons was per- ORHAM 


6 


ct. would asaume war @ proper 
for the a ndiostion Fes 
’ {1924) 2 I. e 46.-—IK. 


938. 


942. 


fresh bkpcy. notice was presented & served. 
Debtors gave notice of an eit ho to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving: order 
on the fresh bkpcy. notice:—Held: (1) 
debtors could not refuse to ers ly with the 
fresh bkpcy. notice on the and that as the 
pov ee notice had resul a in an act of 

kpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors.—Re 
DEBTORS (No. 771 oF 1926) (1926), 43 
T. L. R. 9; 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, Ex p. HIBBARD, 
{1927} 1 Ch. 253; 96 L. J. Ch. 70; 186 L. T. 
268; [1926] B. &C. RB. 156, C. A. 


Add. Annotations :—Refd. Re Debtors (No. 
771 of 1926) (1926), 48 T. L. R. 9; Re 
Fredericke & Whitworth, Ex p. Hibbard, 
{1927] 1 Ch. 253. 


Add. Annotation : -—Consd. Re A Debtor, 
[1929] 1 Ch. 362. 


Vol. IV.— Bankruptcy. 


959. 


Cases 928a—997a. 


erson acting for some creditors in England 
Ts ) that he owed debts to a very much Jarger 
amount in Switzerland; (6) that bkpcy. 
proceedings had been initiated against him 
there; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
5s, in the £1, payment to be spread over a 


number of years. The creditors proceeded 
against the ey alleging that he had com- 
ar an act of bkpcy. under 1914 Act, 


1 (1) (hk). A receiving order having been 
made. the debtor appealed :—-Held: (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a ‘‘ notice ”’ 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could be con- 
sidered from time to time, & a stay in the 
proceedings here ordered, if advisable.— 
Re A DEBTOR (No. 737 oF 1928), [1929] 1 Ch. 
362; 98 L. J. Ch. 38; 140 L. T. 266; [1928] 
B. & C. R. 180, C. A. 


Add. Annotation :—Consd. & Apld. Re A 


Add. Annotations :—Refd. Re Debtor (No. 3 
of 1926) (1926), 185 L. T. 689; Re A Debtor, 


958. Add. Annotation :—Consd. Re A Debtor, Debtor, [1929] 1 Ch. 362. 
[1929] 1 Ch. 362. 963. 

954. Add. Annotation :—Retd. Re A Debtor, 
{1929} 1 Ch. 362. [1927] 1 Ch. 97. 

957. Add. Annotation :-—Consd. Re A Debtor, 971. 


[1929] 1 Ch. 362. 


957a. Statement to agent of creditors of insolvency 972. 


in foreign country.|—A debtor informed a 


Add. Annotation :—Expld. Re A Debtor, [1929] 
lL Oh. 362. 


Add. Annotation :- -Refd. Re A Debtor, [1929] 
1Ch 862. 


Part [11—Petition. 


997a. ——— Proceedings by public officer or agent—- 


Necessity for affidavit of authority.}—Where 
a bkpcy. petition presented by a co. under 
Bkpcy. Act, 1883 (c. 52), s. 148, was not 


accompanied by the affidavit required by 
r. 258 of the Bkpcy. Rules, 1886, stating that 
the person presenting the petition was the 
authorised public officer or agent of such 


PART Il. SECT. 2, SUB-SECT. 10.—~ 
G. (b). 


939 i. mare aed strong in same 
right. |—Rte Hr ALEX 
ANDER 127) a 8 s. Re N. 8. Py: 206 ; 
44N.8 .—AUS. 

PART II. SECT. 2, SUB-SECT. 11.—A. 
st. Whether binding on pariner.)|---A 
partner gave notice of suspension of 

i ent to his firm's creditors :-— 

: the notice did not affect another 
“lieed partner who had neither ex- 
pressly nor implicodly authorised this 
notice, ABDUL SATTAR». V. EK. A. R. M. 
CHETTYAR Fru (1932), I. L. R. 10 
Ran. 215.—IND. 


PART II, SEOT. 2, SUB-SECT. 12. 
aj. aulis.}—Defaultse more than 
six months before prese De pg eka fe of a 
bkpoy. petition followed by demands 
for payment are not se an act of 
DkPOY but when furt defaults take 
within six months of the petition 


the whole form one continuing act of 
es ~—Te RAITBLAT, [1925] 8 -L. R. 
LB. R. 765; aig. | (1925) 2 

D. m R. Gals: 560. B.R —CAN., 
sk. Fatlure to meet series a sigs 
sory notes. )——Held : an act of — 
HETER v. na Mi 1 


Re pe for, Ee 
60. B. R. , 
a pale ‘to ype ae as they 


e 


become due.}—The words ‘* ceases to 
weet bis. Tiabllities as they become 
due ” do oot mean that when in any 
single case debtor makes default in 
payment of a debt as & when due he 
commite an act of bkpcy., but a failure 
** to meet his liabilities as they become 
due ” some wider sense.—Re 
CANADIAN Cap Co., Hr p. TRUSTER, 
oe 1D. L. R. 617° 33 oO. L. R. 
506 4 Cc. B. R. 185 -—CAN. 
ani -——-.J—Where there were re- 
aici defaults by a debtor in fulfilling 
y made within three 
epi S preceding a petition in bank- 
ruptey :—-Held > an order adjud 

the debtor a bkpt., on the ground that 
it had ceased to meet its Habilities 
sappy pale as they became due, should 
med.~—Fte SHELLBROOK STORE, 

LI., 11931} 2 WwW. W. R. $48.—OAN. 


——.}—The words ‘“‘ ceases to 
fieet his liabilities as they become 
due * do Bone anoluce a ie hel 

default.— v KELLY-DovGe 
eon, {19 aw. WwW. R 1840: 11923} 
2D. L. R. 7388; 33 B.C. R. 143.—CAN, 


Mere insolvency. )-—-Insolvency in 
itaelf, without an mission of in- 
solvency, ae a@ ground for the filing 
to adjudge that. he hae a 


ok t.: it must a 
comant ted ant GE rae 
KRONSON, 11981] 3 W. we. EB 


PART II. SECT. 4. 

Not statement showing 
insolvency prepared by creditors’ agent.) 
aoe TENENBEIN, rie BANKRUPTCY 

AcT (Man.), ei 927] 4 D. L. R. 270; 
pene 2 W. W. R. 374 sag 


i Re SHIRL GW: Bee 
[192 nD R. 969; 8 C. "3. 
N 


m i. 


— 


ang. 1D. L. R.350; §C.B. R. 


ART Ill, SECT. 1, SUB-SECT. 1.—A. 
is no power 
in an agent, acting under general power 
of attorney, to present an insolvenc 
petition on behalf of his princi et 
unless the power caeey autho 
such os eo (1019), 


N. L 
a S.P. Ka. p. cise (1925), 46 
N. L. R. 57.—5. AF. 

991 ii. Unlicensed company. |—- 
Extra Provincial porns: Act cannot. 
& is not intended to affect the right of 
an unlicensed foreign corpn. Lo institute 
acne under Bk P Ne eg 

Sere Soe ots peng 21D 1D 


0. R. 1 
998 fi. as evidence when debt 
ion wnop 








accrued—-M oti 7 ei .|—He 
petitioners were entitled to the relief 
whioh they cae ee Neat Rv. ae 
KIR, Lt... {1920} 19 W.N. 

59 D. L. R. 502: 1 C. B. OF STON -GAN. 


Cases 997a—1110a. 


co. :——Held : the petition was rightly refused. 
-~—Re Cripps, Ross & Co., Ex p. Ross (1888), 
as reported in 5 Morr. 226. 


—Re AYRE, 
(1840), 10 L. - Bey. 26. 


1016a, ——— Exercising powers under Law 
Distress Amendment Act, 1908 (c. 53).]—A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 
eae for a receiving order was presented. 
hile the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made :— 
Held: as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way.—Re A DEBTOR 
(No. 549 of 1928), [1929] i Ch. 170; 98 L. J. 
Ch. 36; 140L. T. 165, 45 T. L. R. 10; 72 
Sol. Jo. 727 ; [1928] B. & C. R. 125, C. A. 


1019a. Solicitor—Petition based on order for pay- 
ment of costs to client.}—Ze A DEBTOR (No. 
76 of 1929), No. 830a, ante. 


1025. After this case add, ‘“‘ See 8. C. J. (Consolida- 
tion) Act, 1925 (c. 49), ss. 36-43. 


1048. Add. Annotation :—Refd. Re I. A. & 
B. F. . Official Receiver v. The Debtors 


(1926), 95 L. J. Ch. 258. 


1047a. —— Under voidable contract.J/—A 
employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
' petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. :—Held: the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 5 (8), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded.—Re A DeEsBTor (No. 229 of 1927), 
[1927] 2 Ch. 367; 96 L. J. Ch. 381; 137 L. T. 
507; [1927] B. & C. R. 127, C. A. 








1007a Ha p. Porrs 





PART Ill. SECT, 1, SUB-SECT. 2.—A. 


1026 ii. -}~Where there is no 
privity of contract between the In- 
solvent & the alleged creditor, no debt 
can exist which may be made the 

iN Re ce ms bkpcy. tition. er 

ADIAN OCOLATE » {1924 
D. L. R. 508.—CAN, 


1026 tii. ——.]—A bkpcy. ct. should 
not proceed with a petition on a dis- 
puted debt until the ordinary cts. have 








ig il, 
Act in o 


undertaken, after the Act came fone 
oporation, the liabilities incurred by a 
firm before “ Act carne into operation. 


— Re Strw 
1e2i) 1 WW. 740; 59 DLR 
10. B. R 367.—CAN. 


Judgment fou — 
cause of action partly arising 
-}—Held: 
ment was sufficient either as an ava 
able act of bkpcy., or as constituting 
va va te! found a 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


1048. Add. Annotation :— As to (1) Refd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 


1050. ay Annotation :—Folld. Re Debtors, [1927] 


1051a. ———-|—A debt to be a good petitioning 
creditor’s debt must bea liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpcy. & the presentation 
of the petition.—Re Drstors (No. 669 of 
ree) i OL. 1 Ch. 19; 961, J. Ch. 83; 136 
Debtors, 


1065. ae Anions -—Consd. Re 


[1927] 1 Ch. 19. 

1066. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 

1067. Add. Annotation :—Apld. Re Debtor, Ez p. 
Lawrence, [1928] Ch. 665. 


1077a. Tender before bankrupty notice—Whether 
creditor bound to accept.)—On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became ous between the date of the 
writ & the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpcy. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpcy. 
notice :—Held : though the two debts were 
still owing & amounted to over £50, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over oe 
was ‘sufficient cause’’ within sect. 5 (3) 
for making no order on the petition.—Re 
DEBTOR, Ez p. LAWRENCE (No. 21 oF 1928), 


[1928] Ch. 665; sub nom. Re DEBTOR 
(No. 21 oF 1928), Ex wp. PETITIONING 
CREDITOR v. DEBTOR, 97 L. J. Ch. 265; 


sub nom. Re DEBTOR, Ez p. LAWRENCE, 139 
L. T. 619, D.C. 

1078. Add. Annotation :—Consd. Giles v. Kruyer, 
{1921] 3 K. B. 23. 


11103. Note given for illegal considera- 
tion—Bona fide holder without notice.}— 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fides & want of notice of the illegality 


which company not licensed to trade— 
No r ial qualijfication.}—When a 
co. is not ieanesd t to Hece ina moyeaee 
has no assets in t pr 
mere fact that members of the co. a: have 
inshore pee raw furs when in that 
vince does not confer on it a suffic ant 
eden qualification to enable a 
oe "thee orocin to be presented against 
c0.~—~ Re OnINECE 
R 5. .& Som, ys oF 1923] } D.L 
91; 30. B. R. 537.—CAN 


TILE Co., LTD., 


yee 
suck judg 


settled the eee ete —Re 
WHISTLE Co., [1925] 1 D. L. R. 
5 3 B. R. 495.—CAN, ee 


. Debt contracted before Bankrupt 
Peg "1919, in operation.J—~A rece iving 
order against & co. under thee above 
Act may be based upon a debt owing 
to the co. by reason of its having 


a debt upon Ww a3 
Babak ee a a ie lair! nae 
1166561 0 , 

- nh — ee a debt cannot 


petition “Re & oTr< Ne (LEE ry pee 
n Leceumemnal ON ry 
Bb: 6. We FO TO CAN 


an. Debt arnone re ‘province in 


8 


PART III, wands A aie 2.— 


1080 iv. ———— }—It is sufficient if the 
Aabe ta ia actuall y_ owing, though not 
actuall poue or payabie — eRe TONNE wR 
LYp., nm. Witte & ANDERSON, {1923 
4 D. L. ce 1018.— gi CAN, 


of the consideration, & there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, & a receiving 
order should be made.—Re A DEBTOR (No. 4 
OF 1922), Ex p. PETITIONING CREDITOR, 
[1922] B. & C. R. 116, C. A. 

1127. Add. Annotations :—Consd. Re A Debtor, 


[1929] 2 Ch. 146. Refd. Re A Debtor, [1927] 
1 Ch. 19. 


1135. Add. Annotation :—Retfd. Re Debtors, [1927] 
1 Ch. 19. 


1156a. Failure to comply with bankruptcy notice— 
Right to petition not confined to creditor 
serving notice.|—-When an act of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. petition 
against the debtor; the right to petition is 
not limited to the creditor who has served 
the bkpcy. notice.—Re Hastines, Ex p. 
DEARIE (1884), 14 Q. B. D. 184; 54 L. J. 
Q. B. 74; 33 W. R. 440; 1 Morr. 281, C. A. 


1175. Add. Annotalion :— Dbtd. Re A Debtor, 
Ea p. Newburys (1926), 95 L. J. Ch. 199. 


1177a. Delay in presenting petition.) 
—He Carr, Ex p. Jacoss, No. 1178a, post. 


1177b. .}—A creditor, by his 
agent, attended a meeting of creditors held 
on Nov. 4, 1901, at which a resolution was 
carried approving a deed of assignment for 
the benefit of creditors. The agent neither 
assented nor dissented, but stated that he 
must consult his principal, & expressly 
reserved his right to take bkpcy. proceedings. 
On Nov. 30, he wrote to the trustee under the 
deed saying he was not satisfied with the 
debtor’s affairs, & that he still reserved 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble & expense. No further 
communication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Carr; Ez p. Jacobs, No. 
1178a :—Held: there had been no acquies- 
cence or unexplained delay. The case of 
Re Carr; Ex p. Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor 
who has been ‘‘sitting on the rail.’’—Re 
Day, Ex p. HamMMOND (1902), 86 L. T. 238 ; 
50 W. R. 448; 18 T. L. R. 442; 46 Sol. Jo. 
861, D. C. 

Annotation :—Consd. Re Beesley (1913), 109 L. T. 910. 

1177¢. -l—On July 22, 1913, 
B. executed a deed of assignment for the 
benefit of his creditors, & on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, & expressed them- 
selves dissatisfied with the deed. Subse- 
quently S., Ltd., on being requested to assent 
to the deed, notified the trustee on Sept. 2 
that they declined to assent; & on Oct. 18 
they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 :— 
Held: (1) there had been no assent, express 
































PART IIL, SECT. 1, SUB-SEOT. 2.—G. 


so. Order for alimony.J— Upon a 
petition by a woman for a receiving 


order against her husband, based upon 
a failure to pay alim - nt 


order did not create a debt within 


9 


Vol. IV.—Bankruptcy. Cases 1110a—1179a, 


or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy., 
upon which a petition could be founded ; 
(2) in view of the decision in Re he Hea p. 
Hammond, No. 1177b, the case of Carr ; 
Ex p. Jacobs, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that an unexplained delay in pre- 
senting a petition might amount 
acquiescence in a deed.—e BEESLEY (1913), 
109 L. T. 910, D. C. 


1177d. ——_—-.]— Where the agent of cer- 
tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment :—Held: there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy.—Re A DeEstor, Ez p. 
NEewburys, Lrp. (1926), 95 L. J. Ch. 199; 
[1926] B. & C. R. 23. 


1178. Add. Annotation :—Refd. Re A Debtor, 
ya p. Petitioning Oreditors, [1924] B. & C. R. 








1178a. ~-.}—There is no duty cast on 
a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amount to approval. 
An unexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence.— 
Re Carr, Ex p. JAcoss (1901), 85 L. T. 552 ; 
50 W. R. 336, D. C 
Annotations :—Distd. Re Day, Ex p. Hammond (1902), 86 


® 





L. T. 238. N.F. /te Beesley (1913), 109 L. T. 910. 
1178b. -~-—- ——_-- ——-.] Re BEESLEY, No. 1177c, 
ante. 
1178c. ——— Failure to dissent from deed of 


assignment.]—He Carr, Lx p. Jacobs, No. 
1178a, ante. 


1179. Add. Annotation :-—Refd. Re A Debtor, [1928] 
Ch. 199. 


1179a. —— Attendance at meeting of com- 
mittee of inspection.]—— About the end of 
- 1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committce 
being appointed to watch over his affairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 


Bkpcy, Act, s. 44.—He FREEDMAN, 
1924) 3 D. L. R. 617; 650. L. RR. 
06: 5C. B. R. 47.—CAN. 


ony :—Held: the 


Cases 1179a-—-1357a. ENGLISH AND Emprre Digest SuPPLEMENT. 


attended accordingly, discussing & advising 
on certain matters. [etitioning creditors, 
however, refused to assent to the deed & 
presented a petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. : 
—Held: on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy.—Re A DeEsror, Fx p. 
PETITIONING CREDITORS (No. 24 of 1924), 
ibe . L. J. Ch. 42; [1924] B. & OC. R. 


1182. Add. Annotation :—Apld. Re A Debtor, Ex p. 
Newburys (1926), 95 L. J. Ch. 199. 


1210. Add. Annotation :—Refd. Re A Debtor, [1928] 
Ch. 199. 


1211. Add. Citation :—39 L. J. Bey. 46. 
1217. Add. Citation :—29 W. R. 268. 


12638a. Secretary duly authorised to present 
petition.|—-The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition :—Held: 
the petition amply informed debtor ‘who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, 8s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct.—te MARSDEN, Ea p. SELLERS 
(E. H.) & Sons, Lip. (1921), 91 L. J. Ch. 
tae 126 L. T. 408; [1921] B. & C. R. 188, 


1274a. ———- True copy of bankruptcy notice not 
made exhibit to affidavit. }—-An original bkpcy. 
notice on the file of the county ct. was in 
Form No. 6 in the Appendix of Forms to the 
Bkpcy. Rules, 1915, intituled ‘‘ In the High 
Court, of Justice, In Bankruptcy,’ & was 
sealed with the county ct. seal, the Form not 
being adapted in any way to the form of 


PART III, SECT. 1, SUB-SECT. 4. i. —— B 


1276 li. v 
Re X. (1920), 59 


bkpey. notice to be issued by a county ct- 
On an appeal from a receiving order, the 
Div. Ct. discovered that the original bkpcy. 
notice was in Form No. 6, & the affidavit of 
service exhibited a copy of the bkpcy. notice 
sealed with the seal of the county ct. which 
was not a true copy of the ac le bkpcy. 
notice. The ct. held that the bkpcy. notice 
was bad, allowed the appeal, rescinded the 
receiving order, dismissed the petition & set 
aside the bkpcy. notice.—Re Evans, Davis 
v. Evans, [1931] B. & C. R. 48, D. CO. 
1286a. ——— -—— Details of debt—Petition by 
money-lender.|—Money-lenders’ Act. 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act.— 
Re Desror (No. 99 oF 1928) (1928), 07 
L. J. Ch. 250; 1388 L. T. 234; 72 Sol. Jo. 
335; [1928] B. & OC. R. 40, C. A. 


1318. Add. Citation :—68 L. T. 589. 


1826. Add. Annotation :- -Refd. Re Debtors, [1927] 
1 Ch.-19. 


13882. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Oas. 263. 


1845. Add. Annotation :—Consd. Re A Debtor, 
[1929] 1 Ch. 170. 


1847. Add. Annotation :—Consd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1847a, ——- --—-.]—The registrar in bkpcy. pos- 
sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion.—He A DEBTOR, Ex p. 
PETITIONING CREDITOR (1920), 89 L. J. K. B. 
432; [1920] B. & 0. R. 1, D.C. 


1357. Add. Annotation :—Refd. Re A Debtor, 
Ex aS Petitioning Creditor (1920), 89 I. J. 
K. B. 482. 


13857a. ——— Reasonable prospect of satisfac- 
tion of debts.;—Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 


admittedly sufficient to substantiate 





whom—NSolicitor. }— 


12024. Within eiz When DL. kK. 617 Sa the creditor’s debt, were exhibited to 
F : jus : . B. 9.—OAN. the Lord Ordinary before he granted 
time bheyins to run—Ceasing to meet © Ri. 45 sequestration, & were subsequently 


Wabilitues.}—Where A. had failed to 
pay liabilities on their due dater 


PART III. SECT. 


lodged in process, but these particular 


3, SUB-SECT. 3. vouchers had not been produced when 
Thereaf 


eighteen months prior to the presenta- 
tion of the bkpey. petition against 1277 va. -——— -——-.}--Semble: the fe Seite pienied a petition be 
him :—J/eld : the mere continuance of affidavit required by sect. 4 (2) Of  secallof the sequestration on the ground 


could not be said to an act of 
bkpcy. occurring within six months 
before the presentation of the petition. 
~—BROWN v. KELLY-DovGnias & os 
{1923} 2D. 1. R. 738; 32 BO R. 
143; [1923] 1 W. W. RB. 1340.—CAN. 


PART UI. SECT. 3, SUB-SECT. 1.—B. 
u i, -}~—All members 

of the flrm must be named in a petition 

ate a eas ora against a partner- 

ship.— -LUFF BROTHERS, [19 

D. L. R. 721.—CAN. wees 


PART Ii. SECT. 3, SUB-SECT. 2. 


1261 {. ——— On partners.}—-All mem- 
bers of the firm murat be served with 
a potition for a receiving order against 


cases under rule 


Or Co., [1930] 1 
D. L. R. 643; 11 











334 it, —— 


abandon his 


tion had 


tition. 


in verification of a creditor’s petition 
must be made by petitioner, except in 


petitioner is a corpn.-~-Re 


PART Wi. SECT. 8, SUB-SECT. 1.—B, 


1 
creditor. )—A creditor 
petitioned for sequestration of the 
estates of his debtor proposed to 
petition before sequestra- 
been awarded th 
creditor thereupon todge 
craving to be sisted as a party to the 
The L Ordinary slated 


void, in respect that the siated creditor 
had not fulfilled the statutor To- 
cedure for obtaining 


2, vie. those where sedu on 
laid down in Bkpcy. (Scotland) ype 
A 


McKay 


- W. R. 56; 2 4913 gs, 20, in that he had 
C. B. R. 248.--CAN. — timeously to lodge in process the 
necessary evidence of his debt :— 
Held: a creditor craving to be aisted 
in terms of Bkpcy. (Scotland) Act, 


Position of sisted 1913, 8. 33, as petitioner fo & petition 
who had for sequestration did not need to 

to follow out the statutory procedure 
ad by sect, 20 as essential in 


b itor, 
before the award of sequestration was 
made, satisfied the Lord Ordinary as 
to the existence of debt.—S1TRWART 


; er 
d a minute 


ord 
a partnership.— Re CLurr BROTHERS, m, & six weeks later, tition, v. WrTHerpare, Lrp., (1928) 8. C. 
[1925] 4 D. La R. 721. CAN, i Lae oe ibemoore 
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sayment of his debts.—Re Bowmn, Ex p. 
DupBTor, [1924] B. & O. R. 32, 0. A. 
oe a Annotation :—Retd. Re Debtor, [1928] 


1366a. Agreement to withdraw—Bill of exchange 
given in consideration of — Void.] — Davis 
v, HOLDING (1836), 1 M. & W. 159; 1 Gale, 
880; Tyr. & Gr. 371; 56 L. J. Ex. 102; 150 
BH. R. 388. 


Annotations :-—Retd. Belchor v. Sambourne (1844), 6 Q. B. 
414; Smith v. Sal 54), . : 
more ¥, Farley (1881), if Gor, 6. 0. ‘17. Cee ee, 

1367a. After receiving order made.}] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor some 
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years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made :—Held:; apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.—Re A DEBTOR (No. 1507 oF 
1921), {1922} 2 K. B. 109; 91 L. J. Ch. 471; 
127 L. T. 344; 38 T. L. R. 574; 66 Sol. Jo. 
472; [1922] B. & 0. R. 9, C. A. 


1378a. ———- To remove name of debtor-—Pro- 
ceedings against partnership—One partner a 
company—Winding up.]—Re DosrEen & Co., 
No. 3793a, post. 


Part IV.—Receiving Order. 


1451a. —-— To make order against partners— 
Act of bankruptcy by other partners.] — Re 
GOWLAND BROTHERS, Fz p. PROCTER SHOTTON 
(1928), 65 L. Jo. 878, D. C. 


453. Add. Annotation :—Refd. Re A Debtor, 
[1927] 2 Ch. 367. 


1454. Add. Annotation :-—Consd. Re A Debtor, 
Ez p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1462. Add. Annotation :—Explid. & Distd. Re A 
Debtor, Kz p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

14867. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 


1482. Citations :—For ‘54 I. Jo. 444; 
L. T. Jo. 178” read “ 89 L. J. K. B. 40.”’ 


1488a. Debtor claiming indemnity—As surety for 
contingent liability of petitioning creditor.]— 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
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PART III. SECT. 3, SUB-SECT. 12. 


tween service d> hearing of bankruptcy 


he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ mecting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. :—Held: 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute ‘‘ sufficient cause ’’ for the dismissal 
of the petition—Re A DEBTOR (No. 13 oF 
ae - p. THE DEBTOR, [1923] B. & C. R. 


1488. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1489. Add. Annotations:—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 


1490. Add. Annotation :—Consd. Re Debtor, [1928] 





Ch. 199. 

1491. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 

1491a. —— .|—Debtor furnished a friend 


with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 


dismissed as unnecessary, but withb- 


iii. —— 

D. L. R. 395; 560. L. R. 
96: 50. B. R. 244; revsg., [1924] 2 
D. L. R. 1172.—CAN. 


PART III, SECT. 3, SUB-SECT. 13.—B. 

1408 ii. ———.]—- Where ai § judge 
before whom a bkpcy. tition was 
being tried had no knowlodge of the 
law of another province, & a question 
arose concerning that law & he sent 
the case over to be tried in a com- 

tent oct. in that provinoe :—Held : 
his was a reasonable course to pursuc. 
~——Re FAIRWEATHERA, Ez p. MONTREAL 

PART IV. SECT, 1. 

1450 li. ——— Authorised assignment 
made before condi of composition 
deed fuijfilled.}—Re Lirson, [1923] 3 
D. L. R. 1171 ; (1922), 52 O. L. R. 352 ; 
2 Cc. R. R. 488,.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
e. Read now “‘ 1461 i,” 
1461 fi. Authorised assignment-——-Be- 


1379 ——,J—Re LITre, 
fio25) 1 


petition.}—Bkpcy. Act, 8. 4 (6), does 
not apply where debtor, with the 

alpahle intention of choosing his own 
fruates, makes an assignment after 
he has been served with a petition in 
bkpcy. & before the return of the notice 
of earing.—Re CroTeau & CLARK Co., 
Lrp., [1920] 48 0. L. BR. 3593; 53 
D. L. R. 413; 1 C. B. R. 364.—CAN. 


1461 iii. After but on same da 
as presentation of pelition & appoint- 
ment of interim recciver.}—Although 
after the presentation of a petition in 
bkpcy. & appointment of an interim 
receiver dobtor on the same day 
maker an assignment for the general 
benefit of his creditors to an authorised 
trustee other than the one asked for 
in the petition, tho ct. will hear the 
petition on its return & may grant the 
same & appoint as trustee the person 
named erein.— Fe PROGRESSIVE 
FaRMERS Co., LTp., [1921] 3 W. W. R. 


1461 iv. ———-.}+—Motion by a credi- 
tor for a pba order, after debtor 
had made an au horised aasignment, 


ll 





out prejudice to its being renewed 
if any necessity should arise.—He 
WATERHOUSE (THOMAS) & Co. (1921), 
64 D. li. R. 518; 50 QO. L. R. 476.— 
CAN. 

1464 i. No other creditor — Other 
facilities for realising debt.}—It is a 
sufficient cause for refusing a receiving 
order that the Ne ent creditor has 
equally good facilities for realising 
under the judgment iteelf, & that 
there is no other creditor.—Re STONE, 
[1925] 4 D. L. R. 518.—CAN., 

ap. Deblor in position to pay.}— 
If debtor is tn a position to pay 
potitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paving 
or securing the debt.—Re MacGvuike, 
{1923]1 D. L.R.1186; 51 0.L. R. 63; 
3 C. B. R. 880.—CAN. 


li, ———.]}—~The ct. refused an order 
sequestrating a debtor’s estate when 
it was clear that the sequestration 
would not be for the benefit of the 
creditors.—FINDLAY v. BEETAR (1921), 
42 N. L. R. 19.—S. AF, 


Cases 1491a—1562a. EincuisH AND Empire Dicsest SUPPLEMENT. 


The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6s. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings ugainst 
the underwriters as between solr. & client, 
& the costs of their proceedings against, 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a _ receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. <A receiving order 
having been made:—Held: the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged.—Re DEBTOR (No. 883 or 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 138 L. T. 
ae 72 Sol. Jo. 85; [1928] B. & C. R. 1, 


aca nae ence :—Refd. Re Debtor, [1928] 

h. 199. 

1493. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1494. Add. Annotation:—Apld. Ke A Debtor, 
Kaz p. Newburys (1926), 95 L. J. Ch. 199. 


1495. Add. Annotation :—Refd. Re Debtor, [1928] 


1496. Add. Annotalion :—-Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 


1498. After this case add ‘‘Compare No. 797a, 


ante.”’ 


1498a. Exercising powers under Law of Distress 
Amendment Act, 1908 (c. 53).J)—Re A 
Degror, No. 1016a, ante. 


1500. Add. Annotations :—Distd. Re Debtors, 
La p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duché (1921), 90 
iL. J. K. B. 913; He A, & M., [1926] Ch. 274. 
Mentd. Iie A Debtor, [192212 K. B. 109. 


1500a. Order against firm ‘‘ other than ’”’ partner 
not served with bankruptcy notice.]—Ie 
Destons (No. 807 oF 1922), Ea p. Dewror, 
No. 887a, ante. 


1508. Add. Annotations :—Apld. Re A Debtor, 
[1922] 2 K. B. 109. Consd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1926] Ch. 274. 

1513. Add Annotation :—Refd. Re A Debtor, 
(1920; 1 K. B. 461. ‘ 


1515a. ——— -—— Application opposed by official 
receiver.j—Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 


—_- 


order made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, & the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give roper weight thereto.—Re A 
Desror (No. 446 or 1918), [1920} 1 K. B. 
461; 889L. J. K. B. 113; 64 Sol. Jo. 147; 
(1920) B. & C. R. 31; sub nom. Re A DEBTOR, 
Ea p. THE DEBTOR v. PETITIONING CREDITORS 
& OFFICIAL RECEIVER, 122 L. T. 354, C. A. 


1519a. —--—- ——~ All debts paid in full.|—Re A 
DEsBToR (No. 446 of 1918), No. 1515a, ante. 

1520. Add. Citations :—-[1920] 1 K. B. 461; 89 
L. J. K. B. 113; 122 L. T. 364; [1920] 
B. & C. R. 3l. 

1541a. —-—- —-—- Failure to disclose security.)|— He 
A Desror (No. 1507 or 1921), No. 1367a, ‘ante. 


1545a. ——- Sequestration in Scotland.] — Re A 
Desror (No. 199 of 1922), No. 389a, anie. 


1548a. Power to make charging order 
on balance of funds in court.|—A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor, 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver :—Held: (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar's jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction.— Re Prior, La p. Prior, 
{1921} 3 K. B. 333; 90 L. J. K. B. 1222; 
sub nom. Re DesTor, La p. DEBTOR (No. 
718 oF 1920), 125 L. T. 727; [1921] B. & 
C. R. 124, C. A. 
1552a. Receiving order discharged subject to 
condition-—Condition not fulfilled—Rescission 
of discharging order.) — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtcdness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order ov Nov. 21, 1923, from which debtor 
appealed; & upon debtor undertaking 
during the interval necess to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1], 1928, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the 
peas on without prejudice to another petition 
ing presented if the loan was not carried 
through & petitioning creditors’ debt not 
aid on or before Jan. 1, 1924. Up to 
ec. 20, debtor bad not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to coimmit debtor for 
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contempt. The Ct. of Appeal allowed debtor 
three hours within whic ein insure bis life, 
& a certificate being Poe showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar.— Re A Dzestor, Ex p. 
THE DEBToR (No. 1088 oF 1923), [1924] 
B. & O. R. 1, 0. A. 
1561. Add the following para :— 

Therefore, where a debtor had been 

arrested under an order of the Ch. Div. made 
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after the date of a receiving order pronounced 
before, but not drawn up & signed by the 
registrar (Bkpcy. Rules, 1888, r. 153, App., 
Forms 29 & 30) until after the arrest, he was 
ordered to be discharged, notwithstanding 
that he had by his counsel submitted to the 
order of attachment. 


1569. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


1570. Add. Annotation :—Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


1579a. ——— Effect of—On transactions pending 
appeal from receiving order.] — Re W1GZELL, 
Ex p. Hart, No. i893a, posi. 


Part V.—Adjudication Order. 


1586a. __ +/—An appeal against a decision 
of a registrar, approving a proposal for a 
scheme of arrangement, having been allowed, 
the Ct. of Appeal, upon the application of the 
official receiver, adjudged the debtor bkpt. 
under Bkpcy. Act, 1883 (c. 52), s. 20, & 
Bkpcy. Rules, 1886, s. 191.—Re Burr, Ex p. 
BOARD OF TrapDE, [1892] 2 Q. B. 467; 61 
L. J. Q. B. 591; 66 L. T. 553; 8 T. L. R. 
515; 9 Morr. 138, C. A. 


1608. Add. Annotations :—Refd. #e Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
ee 133 L. T. 814; Re Wait, [1927] 1 Ch. 


1619. Add. Citation :—11 Cox, C. C. 360. 


1620. Add. Annolation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 918. 


1624. Add. Annotation :—Consd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 


1625. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 


1686. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 


1637. Add. Annotation :—Dbtd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


1638. After this case add ‘‘ On duty to maintain 
wife.|-See HusBAND & Wire, No. 595a.”’ 


PART IV. SECT. 6. 


1554 i. In general— Debtor consenting 
to order.J—Where a petition for a 
receiving order has been filed & served 
debtor should not make an authorised 


assignment, but should notify petition- Judgement. 


ing creditor, or his solr., that he, the bk 
debtor, consents to a receiving order.— py deft. thro 
Re LALONDE, [1924] 1 D. L. R. 101K: OV oaks Hanon 


5d O. L. R. 279 5 4 Cc. B. R. 416.—CAN, 
sr. On person holding himself out 
as member of F pega ene Se ee re- 
celving order mado against a partner- 41 w. W. R. 
ship will include a person who has 9245, 1. R. 200; 
held himself ont as a member thereof. ¢ 
— Mains CiroaK Oo., [1925] 1 
D. Tue R. 290.—OAN. 
st. On 
summons. }—Sect. 
R. 8. C., 1927, o. 11, provides 


15765 fi. 





at when 


exercised a proper discretion in re- 
fusing to grant leave to procecd.— 
Re MINTZ, MALOUF v. MINTZ, [1930] 

R. 198; 2D. L. R. 7773 
11 C. B. R. 227.— 
PART IV. SECT. 7. 


. To enable debtor to pay ] 
to proceed on judgment __ a receiving order directed not to issue 
4 of Bkpoy. Act, for aeven days & not then to issue 


1642. Add. Citation :—39 L. J. Bey. 46. 


1647. Add. Annotation :—Refd. Holden v. South- 
wark Corpn., [1921] 1 Ch. 550. 


1650. After this case add :— 
vr a now, Companies Act, 1929 (c. 23), 
S. ; 


1656. Add. Annotation :— Consd. Ke Boulton, x p. 
Moncrieff v. Official Receiver (1926), 135 
L. T. 461. 


1657a. —— ~———.]—The partners of a firm, 
which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpcy. of the firm & the individual partners : 
—Held: (1) bkpts. had by the guarantee 
contracted a ‘‘ debt. provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it” within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years; (2) the ct., upon 
the particular facts of the case, granted each 





the judge in Bkpcy. for leave to pro- ; of an order for adjudication is in the 
ceed to obtain an order committing 
deft. to gaol for non-compliance with 
an order directing hi 
monthly sum on account of pitf.’s 
The day before the applica- 
tion deft. made an assignment in 
The application was opposed 
is solr., & also by tho 


discretion of the ct.—Re BahkakatT, 
{1920} N. LZ. L. R. 134.—N.Z. : 

1598 iii. ———. }+—Sequestration 
of the estates of a debtor was pro- 
nounced in the sheriff ct. of L. in 1900. 
Tho trustee was subsequently dis- 
charged, but bkpt. never obtained his 
discharge. He. however, cdntinued to 
carry on business & incurred new debts. 
In 1922 one of the new creditors pre- 
sented a petition in the same ct. for 
sequestration of debtor’s estates :— 
77; Held: in tho circumstances Bkpoy. 
(Scotland) Act, 1913 (c. 20), s. 16, did 
not make incompetent a new award ‘of 
sequestration.——-CooK t. M‘DOUGALL, 
[1923] 8. C. 86.—-SCOT. 


PART V. SECT. 2, SUB-SECT. 1. 


m to pay a 





the judge had 


if petitioner’s claim, tnoluding the 
a receivi order or an autho , wa sv. On chattel mortgage by debtor.J— 
assignment is made no croditor to rachel Tipe eG SY ; fe The validity of a chattel mtgo. given 
whom the debtor is indebted in respect O. L. R. 63: 3 B. R. 880.—CAN by debtor who is subsequently ad- 
of a debt provable in bkpcy. shall Cae ee ee eran Orne : . judicated bkpt must be determined 
have any remedy nst the property PART V. SECT. 1 as at the time of such adjudication.— 
or person of the debtor except with the : rare Re SAUNDERS ALBERTA COLLIERIES, 
leave of tho herein, di. —— -—— Want of asseta.)— Lrp., (1925) 3 D. L. R. 3233 [1925] 2 


ct. ; a 
judgment creditor of deft., applied to 


Where there are no assets the making 


W. RR. 122; 5 C. B. R. 727.--CAN, 
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Cases 1657a—1898. ENGLISH AND Emptre Dicest SuPPLEMENT. 


partner a certificate that his bkpcy. was 
zt caused by misfortune without any mis- 
conduct on his part,’’ the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘‘ mis- 
fortune without any misconduct”? within 
sect. 26 (4), discussed. — Re BovLTon 
BrotueEers & Co., [1927] 1 Ch. iF sub nom. 
Re Bourton Brotarrs & Co. . Hz p. Mon- 
CRIEFF v. OFFICIAL RECEIVER, 96 L. J. Ch. 
90; [1927] B. &C. R.1,0C. A. 

1666. Add. Annotation :—Refd. Sevenoaks U. D.C. 
v. Twynam, [1929] 2 K. B. 440. 


1667. a dd. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1669. .4dd. Annotation :—Refd. Sevenoaks U. D.C. 
v. Twynam (1929), 98 L. J. K. B. 537. 

1670. Citalion :—For ‘'26 L. J. Bey. 29” read 
“36 L. J. Bey. 29.” 

1781. ae Annotation :—Refd. Re Debtors, [1927] 

FEL 9 

1785. Add. Annotation :-—Reftd. McDonald v. Nash. 

{1924] A. C. 625. 


1768, Add. Annotation :—Roefd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


1771. Add. Annotation :—Retfd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


1775a. —— seed us assets after payment of com- 
p 


poston t. made a composition with 
his parry tors, which was approved, & the 

sig Wad ired to satisfy t e Seanonbinn 
ear en deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—Held: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, i.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor.— FLOWER v. Lymm REGIS CORPN., 
[1921] 1K. B. 488; 90 L. J. K. B. 355; 124 
L. T. 463; 37'T. L. R. 145; 65 Sol. Jo. 138 ; 
[1920] B. & C. R. 138, C. A. 


1781. Add. Annotation :—Refd. Re Forder, Forder 


v. Forder, [1927] 2 Ch, 291. 


Part Vl—Official Receiver, Special Manager, and Interim 
Receiver. 


1808a. On grant of administration—Estate of un- 
discharged bankrupt—Whether estate of 
trustee divested—After-acquired property.|—- 
An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpcy.—Fe 
SARJEANT, [1923] 2 Ch. 302; 129 L. T. 825 ; 
sub nom. Re SARJEANT, Ex p. OFFICIAL 


ng ae es 92 L. J. Ch. 626; [1923] B. & 





seieaentiionemmentimmmmmt See, ea Bkpcy. 
(Amendment) Act, 1926 | (ce. 7), 8 


1826. Add. Annotation : — Refd. Re ‘i Debtor, 


[1920] 1 K. B. 461. 


1853. Add. Annotations: — Refd. Everett v. 


Griffiths, [1920] 3 K. B. 163; Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 579. 


1879a. Application by receiver for annulment of 


adjudication—Whether receiver entitled to 
costs.}—dte A. & M., No. 226a, ante. 


Part Vil—The Trustee and Committee of Inspection. 


1889. Add. Annotalions:—Apld. He Regent 
Finance & Guarantee Corpn. (1930), 69 I. Jo. 
283. Consd. Re Wigzell, Hx p. Hart, [1921] 
2K. B. 835; Scranton’s Trustee v. "Pearse, 
[1922] 2 Ch.’ 87. Distd. He Wilson, Ba p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
1383 L. T. 814. Refd. Re London County 
Commercial Reinsurance Office, [1922] 2 Ch. 
67; Re Wait, [1927] 1 Ch. 606. 


1890. Add. Annotations: — Consd. Scranton’s 





Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ha p. Salaman, The Trustee »v 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 836 ; 
fe London County Commercial Reinsurance 
Office, [1922} 2 Ch. 67. 


1893. Pa Citations :—-122 L. T. 85; [1918-19] 


» 


Add. Annotations :—Apld. Re Regent Finance 
& Guarantee Corpn. (1930), 69 L. Jo. 283. 


PART V. SECT. 3, SUB-SECT. 3. UPPLY, Kz p. BTAPLES aia Ino., perishable goods—-Muast be phyeicall 
gee ; ogi D.L. R. 831; 40. B. 4.577. perishabic.J—Re Wrsper 119311 rE: 
a (p n filing petitton— NET D. LR. 269; 2M. P. R. 6 
Cre Neeraj daieed: poet Astin, {1926} : CG. B. B. 274.- CAN : 
N. 4%. L. BR. 128.——N a anottbeg! Hs ogee by belionina . 
undertaking as mages ing Pad i ag hares, 
PART VI. SECT. 8. creditor nation 0] appomn not one cae Re eras oF ow, Ww ab & Coy Lito, 
” inion of appointment JACK: : > 4 
When court will appoint.} = R. 1189; 48 S%: Bait eon R. 31.~—CAN, 


Petitioner must convince the ct. that BON, hard aay ree 


ro e@ ore Sup ; ae R r me ° o 4 
fs I COAL é le} O ped ae ed a peal- 


i 
STAPLES BELL aby fi02dy e De iL. ft: BANK OF CANADA, [1931] 2 dD. I. R 


831; 4C. B. R. 759.-—OAN. 


m i, esas geste CoAL sb, Powers of cuatodian—Sale of 
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Yau ad. ey he 0 liad Som oy 
’ enforce osu ite: fons Re 
GOLDSTEIN, {1 Ht) 3 D. re i. 101 ; * 

C. B. R. 84.--OAN 


Consd. Re Wigzell, Ka p. Hart, {1921} 2 K. B. 
835; Scranton’s Trustee v. Pearse, [1922] 2 
Ch. 87. Distd. Re Wilson, Hx p. Salaman, 
aa ae v. Keith, Prowse (1925), 133 


18938a. -—— Duty not to take advantage of mistake 


of fact.\—A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 


Vol. IV.—_Bankruptey. Oases 1898 —1894b. 


No. 213), was a statutory debt, & there was 
nothing in Re Condon, Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 


in respect of such a debt vested in a trustec 


.in bkpcy., it was a dishonest or dishonourable 


thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed.—-SCRANTON’S TRUSTEE v. PBARSB, 
[1922] 2 Oh. 87; 91 L. J. Ch. 579; 127 
L. T. 698; 38 T. L. R. 629; 66 Sol. Jo. 503; 
[1922] B. & C. R. 52, C. A. 


account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 


Annotation :-—Refd. Re Wilson, Ex yp. Salaman, The Trustee 
v. Keith, Prowse (1925), 133 L. T. 814. 


1894b. —-— Duty to act equitably—Recovery of 


he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee :—Held: (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46; (3) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee.— 
Re WiGzELL, Ex p. Hart, [1921] 2 K. B. 
835 ; sub nom. Re WiGzELL, Ex p. TRUSTER, 
90 L. J. K. B. 897; [1921] B. & C. R. 42; 
sub nom. Re WIGZELL, Ex p. TRUSTEE v. 
BarRcLAYS BANK, Lrp., 125 L. T. 3615 sub 
nom. Ite WIGZELL, HART v. BARCLAYS BANE, 
37 T. L. R. 526; 65 Sol. Jo. 493, C. A. 


ee ee 


money paid to bankrupt with approval of 
official receiver.|}—On June 26, 10924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 


& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 


Annotations :—-.As to (2) Distd. Re Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 L. T. 814. As 
to (3) Consd. Scranton’s Trustee v. Pearse, [1922] 2 Ch. &7. 

eid. Ze London County Commercial Reinsurance Office, 
{[1922] 2 Ch. 67. 


1804a. 





--——~,}-—See Bankruptcy (Amendment) 
Act, 1926 (c. 7), 8. 4. 


Duty to recover statutory debt.|— 

In 1919 debtor paid deft., a bookmaker, 
- various cheques for bets lost on horse racing, 
& these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft. took the 
oint that such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, was pao dishonest, & 
that all cts. must apply the rule in Re Condon, 
Ez p. James, No. , ante :-—Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
G Act, 1885 (c. 41), 8. 2, & the decision 
of the House of Lords in Suiters v. Briggs (see 
Gamina & WaAGERING, Vol. XXV., p. 418, 
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which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as @ security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on a ee 9, 8S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles :—Held: A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 


PART VII. SECT. 2, SUB-SECT. 2. Co 


BrRipGk Works, Ltp. (Ont.), [1926} 4 
D. L. R. 1121.—CAN, 


pointed by the official receiver after an 
authorise 


could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that. the charge given to the Wembley 
authorities was nugatory.—Re WILSON, Ea p. 
SALAMAN, [1926] Ch. 21; 95 L. J. Ch. 58; 
ee T. 814; 70 Sal. Jo. 65; [1925] B. & 
C. R. 96. 


1895. Add. Annotations :—Consd. Re Wigzell, Ea p. 


Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
v. Pearse, {1922] 2 Ch. 87. Distd. Re Wilson, 
Ex p. Salaman, The Trustee v. Keith, Prowse 
(1925), 183 L. JT. 814. Consd. Re Regent 
eae & Guarantee Corpn. (1930), 69 L. Jo. 
283. 


1896. Add. Annotations :—-Consd. Re Stokes, Fa p. 


Mellish, [1919] 2 K. B. 256; Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735. 


1961a. --— Suspension of bankruptcy—Death of 


trustee.|—Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch. has jurisdiction, under 


1 iit, —— -—~.]——Re LONDON 
sd. Zo 





Not secured creditor who has 
valued security.J—Re LONDON 


} on election—Custodian not 
creditor.}—The custodian ap- 


assignment under Bkpcy. 
f he is not a creditor of the 


. & DeTroir RaviatTor Co. (1922), 
65 D. L. R. 136.—CAN. 


dispose 
When the trustee is se 
transferring property he must have 
the written authority of the ine pectors 


pr ° 
lling stock or 


_8e. To dispose of shai ae 
tion for direction of court.)—Re KSTATE (b). 
OF . K. REED & Co., LTD. (N 
(1930) 3 W. W. RR. 158 

923; 12 C. B. R. 33.-—CAN. 


Cases 1894b—2028a. ENGLISH AND Emprre Digest SUPPLEMENT. 


the Trustee Acts, to oppo new trustees.— 
Re RaPHaAE.’s Trost Hstatre (1870), L. R. 
9 Hq. 233; 39 L. J. Ch. 200; 18 W. R. 247. 


1966a. ———- Refusal to convene creditors’ meet- 


ings.}—Re Burn (J.), Ex p. DAWSON (E. W. 
de V.), McCLELLAN (H. T.) & TrustE, No. 
6318a, post. 


1966b. ——— In regard to convening meeting of 


creditors. }—(1) Creditors who, pursuant to 1914 
Act, s. 79, have required the trustee or official 
receiver to convene a meeting of creditors for 
the purpose of passing specified resolutions, 
cannot obtain an order from the ct. com- 
pelling the trustee or official receiver to 
comply with such requisition if the ct. is of 
opinion that no useful purpose would be 
served thereby. A trustee is entitled to 
apply to the ct. for directions under sect. 
7 (3) as to whether a meeting ought to be 
called or not in compliance with a requisition 
of creditors to convene it. 

(2) The ct. is not bound to hear a creditor 
in opposition to a bkpt.’s application for 
discharge if satisfied that its attention has 
been called to all the facts & arguments 
necessary to enable the, ct. to come to a 
proper decision.—Re KuRN, DAWSON 2. 
McCLELLAN (No. 2) (1931), 101 L. J. Ch. 
113; [1931] B. & C. R. 108. 


2028a. ——- ——.!—Where a trustee in bkpcy. 


P] 


with the sanction of the committee of in- 


Acceptance of tenders.}—The trustee 
must be governed by the advice of the 
inspectors & by ordinary business 
Judgment in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets.— Re CANADIAN CERBAL 
& FLouR MILLs Co. (1922), 67 D. L. R. 


operty. | — 


RIDGE Works, LTD. t.), 26] to do so.—Ke B Tax1 Co. & a4: near : 
Bunge Wonks, Lap, (Ont.), [1926] 10 do s Rabrarone Co. 022), 6: 234 | 61 0. 1. Re 316; 26, B. R. ioe. 


PART VII. sa 5, SUB-SECT. 1.-— 


2008 fia. —— <Accouniant—Charge 


oO. 2), 
D. I. Re jor clerk’a time.}—Where an account- 


assignor, is not entitled to appeal from 
the decision of the cfficial receivor ar 
chairman of the first mecting of 
creditors who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a certain person elected as 
trustee.— Re McCocsBrey, [1924] 2 
D.L. R. 1128: (1924) 2 W. W. R. 348; 
4 C. B. R. 642.— CAN. 


PART Vil. SECT. 2, SUB-SECT. 6. 

1959 il. Conflict of interest & 
duty.J—Where a trust co. was an 
authorised trustee in the bkpcy. of a 
limited co., & oertain directors & 
shareholders of the latter, having large 
claims against debtors’ estate, were 
also shareholders of the trust co., one 
being also a director, it was considered 
undesirable that the trust co. should 
continue to act, & another trustee was 
aypointed.—He SHaw (WALTER W.) 
Co., LTp., [1922] 3 W. W. R. 119; 
68 D. L. R. 616.—CAN, 


PART VII. SECT. 4, SUB-SECT. 2, 

sb. To employ bankrupt at re- 
muneration— A pprobation Hy, court, }— 
Held: the employment of bkpt. & the 
terms of his employment, including his 
remuneration, must have the appro- 
bation of the ct.; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, 8. 276.—RHe 
Mackay, MCGuUINNESS tv. HOoLiinaa- 
HEAD (1921), 55 I. L. T. 89.—iIR. 

sc. To accent tenders.}—-When the 
trustee is accepting tenders, he must 
have the written authority of the 
inspectors to do s0.—He BROWN Taxi 





af. To lease.)J—On a motion under 
sect. 84 of Bkpcy. Act by a secured 
creditor to reverse the trustee's act or 
decision, authorised by the creditors & 
inspectors, in leasing the plant of the 
bkpt. for the current year :—Held: a 
trustee in bkpcy. has no power to 
lease under sect. 43 of Bkpcy. Act & the 
lease was parole bd set aside.— 
SECHART FisHenies, LTp., Re KDWARD 
IRkENNEBERG & Sons Co. v. CANADIAN 
CREDIT MEN’s TRUST Assoon. (B. C.), 
(1929) 4 D. L. R. 536; 2 W. W. RR. 
413; 10C. B. R. 565.—CAN. 


1983 i. Payment— Lower to make—To 
complete contract.}—Debtor agreed to 
purchase gvods on condition that 
shoud he fail to complete payment ho 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt. :— 
Held: tho trustee might pay the last 
instalment & retain the goods.—Ke 
LEMIEUX & Corrina MoTor Distr: 
BUTORIES (1922), 69 D. L. BR. 105; 1 
ct. B. R. 464.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—A. 


i. —-—— Some creditore not notified.) 
-—-If the trustee discovers that he has 
failed to send to some of the creditors a 
notice intended to be sent to all, he 
should notify those who have been 
overlooked to file their proofs & should 
advise them of what has taken place; 
it ls not necessary to call a new meet- 
ing.—te CaNnaDIAN CEREAL & FLOUR 
MILLA Co. (1922), 67 D. L. BR. 284: 61 
0. L R. 316 ° 2 Cc. B. R, 158.—CAN. 


2001 {. To realise to best advantage— 
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ant’s work is indispensable a trustee 
under Bkpey. Act may be allowed to 
charge against the cstate, as a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustce renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustce’s firm for 
the work of its employees must be 
disallowed as disbursements. — Re 
BRYANT, Isarv & Co., (1925) 4 D. L. R. 
167 qu QO. L. KR. 471; 50. B. R. 799. 


sg. Coste incurred before appoini- 
ment of m ectors,}—Solrs,’ costs for 
services rendered prior to the appoint: 
ment of inspectors are not xable 
aguinat the estate.—te STONEBERG 
11922), 69 D. L. R. 728; (1922) 2 
Ww. r) R. 1328.—CAN. 


sh. Salaries of regular employees. }]— 
A custodian or trustee tn bkpcy. can- 
not recover as disbursements, the 
salaries paid its regular employces.— 
Re CHEVRIER & Sone, Liv., (1928) 2 
W. W.R.111; 37 Man. L. R. 4443 10 
C.'B. R. 27.—CGAN. 


PART VII. eee 5, SUB-SECT. 1.— 
- (0). 

. ~~, ]--—-The taxation of a trustee 
in i il] of fees & disbursements 
will har Sore when it appears 

mé@ facte that tmproper {teme have 

n included. Proof that the taxing 
master did not understand how far the 
sea pcre had approved the accounts 
will establish such a primd facie case. 


Re J. STANIZRY EDLOCE, L‘TD., 
(1025) 2 D. L. RB. $66: 50. 3B. KR. 662.— 


spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of coste against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ‘‘ where the client 
& others are interested in a common fund,” 
i.e. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 


the trustee. 


20311. Basis of taxation of solicitor’s 
charges—Amount of costs limited.}—le 
MESSERVEYS, Lrp., [1924] 1 D. L. R. 
1037 . 4 C. B. R, 493.—CAN. 


PART VII, SECT. br SUB-SECT. 1.— 
. (a). 

20351. Order for payment—When 
granted—Froceeds of sale handed over 
to debtor.|}—Where debtor 
property to a trustee who, fraud of 
creditors, disposes of it & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the money 
which he received as a result of suc 
sale.—-CAMERON v. MOSELEY, [1923] 
3 D. L. R. 267.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—H. 


sk. Trustee giring secret information 
to purchaser of part of ealate—Right to 
set aside sale.}—Re DAVIES FOOTWEAR 
Co., UNDERHILS, LTp., vt. BARBER 
(1923), 53 O. L. R. 467; 4 C. B. R. 
131.—CAN. 


sl. Effect of Bankruptcy Act, 1914, 
8. 80.]—-Above sect. is not intended to 
confer a general jurisdiction upon the 
Ct. of Bkpcy. to set aside such a sale & 
thereby affect rights acquired by pur- 
chasers.—Jte OCHIRNSIDE; DIGBY ve. 
UNION TROSTEE Co. OF AUSTRALIA, 
LTDpD. (1929), Vv. L. R. 217.—AUS. 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


2125 iv a. ** Cash recetpts.’"] 
—The trustoo is to be contined to five 
per cent. of the cash receipts in all 
circumstances, unless the inspectore in 
writing increase the amount & the ct. 
approves.—Re BRYANT IsaRp & Co., 
(1925) 4 D. L. R. 157; 67 0. L. R. 
471; 65C. B. R. 7993 varying (1925) 1 
D. L. R. 847; 5 C. B. R. 393.—CAN. 

2125 ivb, —— —--— —— Meaning.) 
mer Berns [1925] 4 D. L. R. 226. 








2125 iv o, ——- ——.]—Bkpcy. Act, 
1927 (c. 11), 8. 85, does not recognise 
5 per cent. of the cash receipts as the 
ordinary commission allowable to a 
trustee in bkpcy.; but mercly fixes 
5 per cent. as the limit of the charge 
to be allowed, except with the Ep prone) 
in writing of the inspectors & of the ct. 
Under the circumstanves in the present 
case & commission of 3 per cent. on 
both the receipts & on the cash received 
by the under a composition 
agreement was held to be reasonable. — 

€ JER & Sons, LTp., (1928) 2 
W.W.R.111; 37 Man. L. R. 444 «10 
C. B. R. 27.—CAN. 

sm. Hight to priortty ——- Orer Crown 
debta. The trustee is entitled to be 
paid his fees & expenses in priority 
to the Crown.—AHe CANADIAN CARPET 

COMFORTER MANUFACTURING Co., 
Hz p. A.-G. FoR CANADA, [1924] 4 
D. L. R. 1307 ; 5 0. B. R. b54.— CAN. 

an. ——— Orer claims for taxes.)—A. 
trusteo in bkpcy. is entitled to retain 
his fees & oxpenses out of the estate in 
priority to Crown's claim for salos 
laxes.— Re ToRONTO METAL & WASTE 


Vol. [V.—Bankruptey. Cases 2028a—2176. 


Oo. (1921), 67 D.L. KR. 111; 510.L. KR. 
287 ’ 2 C. B, R. 138.— CAN. 





80. ———.J—The claizn of the 
trustee in te! a fe for his expenses is 
payable in priority to the taxss owing 

y debtor to a municipality.—He 
ADAMS SHOE Co., Ez e TOWN OF 
PENETANOUISHENE, [1923} 4 D. L. BR. 
927.—CAN. 





sp. ——.,J]—The trustee in 
bkpcy.’s claim for his fees & expenses 
always precedes the Crown’s claim 
for taxes under War Revenue Tax Act. 
—KRe Davis, [1924] 3 D. L. R. 5563; 4 
C. B, R. 698.—CAN 

st. ——— Over claims by landlord |—~— 
If the landJord’s claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord’s 
claim.—Re Davis, [1924] 3 D. L. R. 
556; 4 C. B. BR. 698.—CAN. 

Priority of debts generally, sec cascs 
in Part XIJ., post. 

qi. Fower of court to enforce pay- 
ment.J—The ct. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs.—MEN’s 
ATTIRE REGISTERED v. HakT (1922), 
ane L. R 193; 2 C. B. R. 634.— 


sv. Non-payment of fees—Wheiher 
ground for ing aside composition. }— 
Lakt ST. JOSEPH HOTEL v GROSLEAU 
eked DO hi. 45 K. B.118 : 10C. B. RK. 


PART VII. SECT. 5, SUB-SECT. 2.— 

sw. Duty to obtain indemnity — 
Value of estate uncertain. }— Where there 
is any doubt as to the value of the 
estate an authorised trustee should 
before proceeding with its adminis- 
tration, obtain an indemnity from the 
creditors.—He Gump (1921), 69 D. i. R. 
at > 51 O. L. R. 118 P 2 C. B. R. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


2159 i. Receiver handing orer assets 
to _trustee—Whether lien for charges— 
Whether locus standi to impeach 
management of trustee.}—Held > (1) the 
Interlin receiver’s fees & expenses were 
& first. charge upon the assets, & should 
be paid in priority to other fees & 
expenses, in the administration thereof ; 
(2) no one except the creditors can 
attack the trustee upon the ground 
that he bas mismanaged the estate.— 
Re Gur (1921), 69 D. LL. R. 202; 51 
0. Lb. RB. 118: 2C. B. R. 56.—CAN. 

making of the receiving order debtor 
co. made an assignment to T., an 
authorised trustee, who had no know- 
le that a bkpcy. petition had been 
filed before the a ment :—Held ; 
Yr. having acted innocently, ought to 
receive remuncration for his services, 
which must be treated as an expenditure 
of the trustee, ranking ahead of tho claim 
of the Crown.——Ite ToRONTO METAL & 
Waste Co. (1921), 67 D. L. R. 111; 
ae L. R. 287; 2 Cc. B. Rn. 138.— 
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the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—Re LAVEY, Ez 
(1921]1 K. B. 844; 90 L. J. K. B. 246; 124 
L. T. 572; [1920] B. & OC. R. 171. 


2114. Add. Annotations :—-Apld. Re Burn, Fx p. 
Dawson (EB. N. de V.), McClellan (H. T.) & 
Trustee, [1932] 1 Ch. 247. 
U. D.C. v. Twynam, [1929] 2 K. 440. 


2158. Add. Annotation :—Consd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 


2176. Add. Annotation :—Reid. Spencer v. Ash 
worth, Partington, [1925] 1 K. B. 589. 


p. COHEN & COHEN, 


Refd. Sevenoaks 


sx. Bankrupt insured for benefit of 
creditor—Policy moneys held in trust 
for creditor,}— TILNER (Ont.), 
ie D. L. R. 396; 8 C. B. R. 616. 


sy. Trustee carrying on business— 
Liability for goods supplied.)}—Re 
ALLIED Orn & Gas Co., SMITH »v. 
TRUSTEE (Ont.), [1928] 2D. L. Kh 
986; 10C. B. It. 69.—CAN. 


PART VII. SECT. 9, SUB-SECT. 1.—B. 


sz. Who may vole—Wife of bank- 
rupt.J—-Bkpcy. (Scotland) Act, 1913, 
s. 60, enacts that the wifo of the bkpt. 
shall not be entitled to vote in the 
election of the trustec, but that in all 
other respects she may be ranked as a 
creditor. Sect. 71 enacts that a 
majority in numbcr & value of the 
creditors, present at any meeting duly 
called for the purpose, may remove the 
trustee :—Held: the wife of the bkpt. 
was not entitled to vote for the removal 
of the trustee in respect that the 
removal of the trustee was nothing 
more than a step in the procedure for 
electing a new trusteo.—MacNavGuar 
Ph aaa {1928} S. C. 687.— 


PART VII. saa es, SUB-SECT. 1.— 
eo a e 

sa. For good cuuse.)—If a trustee 
in bkpcy. acts throughout with the 
consent of the creditors, & if his 
uppointment as trustoe is confirmed 
at a gencral meeting of creditors, there 
can be no grounds for dismissing him 
from office.— LANGLOIS v. LEMIRE, 
cea (1922), 65 D. L. R. 128.— 


PART VII. SECT. 9, SUB-SECT. 3. 


2285 i. Revocation of order of release-— 
To enable trustee to admini after- 
acquired property—Estate administered 
in ignorance of existence of pronerty.J— 
rare aaa (1927), 61 O. L. BR. 173.— 


PART VII. SECT. 10. 

sb. Power—To override creditors’ 
instructions to trustce.}—Where at a 
creditors’ first meeting they instruct 
the trustce to give priority to certain 
elaima :—Semble : it is not competent 
for the inspectors to override such 
instructions.—I%e OLYMPIA CAFE Co., 
Lrp., Ex BR BEDALI, (1927) 1 D. L. R. 
907; [1927] 1 W. W. R. 131.—CAN. 


sc. Exercise of powers— Must act 
ersonally.J—Re BRowNn Taxi Co. & 
ETROIT RapiaTtoR Co. (1922), 68 
D. L. R. 136.—CAN. 





2298 1. To consent to appointment 
of solicitor—No par nous forts NCCEBEATY 
1 é€ BRYANT, 


—Nfust be gpectfie. tos 

IsaRD & Co. (Ont.), [1926] 4 D. L. R. 
440; 7 C. B. R. 594; varying, [1925] 
1 D. L. R. 34 ; 7 C. B. R. 9 —CAN. 


PART VII. SECT, 11. 


sd. Authorised trustee acting for 
estate without authority.}—~R. was ap- 
ointed an authorised stee in bkpcy. 
. anothor authorised trustee, made an 


Cases 28442546. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part VII|—Proof of Debts. 


2344. Add. Annotation :—Consd. Re Moss, Ex p. 
Everitt (1923), 93 L. J. Ch. 08. 


2353. Citations :—Delete “1 L. J. Bey. 44.” 


2385. Add. Citations :—affy. S. ©. sub nom. 
MORGAN v. HarRDyY (1887), 18 Q. B. D. 646, 
©. A.; revag. (1886), 17 Q. B. D. 770. 
Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


2392. Add. Annotation :-—Refd. Re Simms, [1930] 
2 Ch. 22, 


2429. Add. Citation :-—15 L. J. Bey. 9. 


2458. Add. Annotation :—Consd. Re Houlder, [1929] 
1 Ch. 205. 


2463. Add. Citations :—affg. S. C. sub nom. 
MORGAN v. HARDY (1887), 18 Q. B. D. 646, 
O. A.; revsg. (1886), 17 Q. B. D. 770. 
Add. Annotation eared. Baker v. Lioyd’s 
Bank, [1920] 2 K. B. 322 


2467. Add. Annotation .—Refd. Re Lister, Ex p. 
aaaae Overseers & Bradford Corpn., [1926] 


2508. Add. Annotation :—Expld. 
[1929] 1 Ch. 205. 


2509. Add. Annotation :—Distd. Re Houlder, [1929 } 
1 Oh. 205. 


2514a. ——— Payments received from other sureties. | 
—In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insurance 
co. The loan was secured by the joint & 
several covenant of the ret ain & the 


Re Houlder, 


sureties & by a mtge. & further charge on the 
borrowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition & on Jan. 25 
he was adjudicated b At the date of 
the receiving order the PEount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for ‘that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
some £5,372 made up of £4,910 pay mente of 
rincipal & interest by the other sureties 
be £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
proof by £5372 :—Held: as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 
pound.—Re Hovu.prEr, [1929] 1 Ch. 205; 
sub nom. Re Hovutper, Hx p. KABBIDGE v. 
EAGLE STAR DOMINIONS INSURANCE Oo., 98 
ed) a7 12; 140 L. T. 325; [1928] B 


2545, Add. Annotation :—Expld. Zte Fenton, Ez 


5 en Textile Assocn. (1930), 99 L. J. Ch. 


peldinonch yar with R. whereby he 
purported to transfer to R. the ad- 
tion of an estate & R. pro- 
eaten to deal with the estate as if he 
had become authorised trustee. In 
o action pao @ security bond given 
Held; the security required 
by the the 5 At dc lies aoe A to an authorised 
Ency. after his app 
baberad a ‘astee of an estate ; ‘ 
not act as an authorised trustee under 
the Act; therefore deft. co. never 
became HIfable for ne misconduct.— 
peers v. GENERAL ACCIDENT Se 
, {1930} 2D. L. R. 657; 650. L 
ite’: 11 O. B. R. 273.—CAN. 


PART VIII. SECT. 4, SUB-SECT, 1. 


2385 il. ———- Bankruptcy Act, s. 44.) 
——The above sect. doea not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove inst his estate 
because of an obligation to a cat 
person.— Re EXcKISIOR ELKCTRI 
DAIRY MacnHINERY, LTp., ee 
D. L. R. 1176; site 2), 52 0. L. 
ae ; 2C. B. R. CAN. 


se. Debt due jrom suswnialion pro- 
hibited from dealing on credit systcm.] 
~—Held : not provable. Re KELVING-~ 
TON GRAIN GROWERS’ CO-OPERATIVE 
SRgOCN-s {1924] 1 D. L. R. 249.— 


PART VII. SECT. 4, SUB-SECT. 3.—B, 


2427 i. Bankruptcy of purchaser— 
Part delivery pel ore bankruntcy-—Can- 
corn of contract.\—-The insolvent 

agreed to buy sugar, to be delivered 
a feed. monthly instalments. After 
certain deliveries had been made the 
sugar oo. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. The ingolvent 


co. made no demand for deliveries & 
the sugar co. made no tender :—He 
the sugar co. could not be permitted a 
lie by until] the whole pene of the 
contract was up & then cla 

for the failure to call for delivery during 
each of the preced 
ROCKLAND Cocoa & OCOLATE Co. 
(1921), 64 D. L. a 644; 510.L. R. 

M4 C. B. R. 4 3.—CAN. 

2428 {. Resale by vendor—Proaof 
for loss on resale. 1 Held : the vendors 
could prove for such damages as they 
would have been ontitled to recover 
against the insolvent for the breach of 
the contract.— Re HACHBORN (1922) 

67 D. L. RB. 227; 510. L. R. 312; 3 
C. B. R. 224.—CAN. 

2438 1. Payment in foreign 
currency.}—Held : the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
es currency.—He McKay (1922), 52 
O. L. R. 466; 3 C, B. R. 462.-—-CAN. 


aia ii. Goods not reasonably 
fit for required Af be | Held: the 
value of the hae ews be estimated, 
the damages incurred by the purchaser 
deducted, & the balance proved for.— 
Re SCOTLAND WooLL“eNn se Co., 
dee D.L. R. 274; 30. B -s 636. 


st. Sale & purchase in bulk.}-—Claim 
of purchaser to rank on estate of ven- 
for. disallowed,—Re Ware ote) 2 1 
D. a R. 1189; 
C. B. BR. 411.—-CAN. 


PART VIII. SEOT. 4, SUB-SECT. 8.—-. 


2448 iv, ~—— For full amount 
of rent due—N otwithstanding agreement 
for reduction of rent in conetderation of 
pee omise not carried 


MA RYINB, ae (N. 
19: €1% D L. R. 685; 7 0. B. R, 
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— 


485.-~CAN. 
PART VII. BEC a SUB-SECT. 3.— 
im damages Peta iv. -——~ een on sii, 64 
months.—Re % Fa i ALO “ae ; 


D. 1 O 
Cc. B. R. 38.—CAN. 
D. (b) iff. 


2526 i. ——.}~—Re ANDREW MOTRER- 
WELL ESTATE, Fad 4D. L. R. 986; 
affd, 25 O. W. N, 359.—CAN. 


1i. pal the surety could 
not rank on the estate before the 
creditor had been paid ra Boy — Re 
CouUGHLIN & (Oo.,, p. rrr tiar 
oF NoRTH * Antestca, iis) 4 
DL. R. 971; 3 W. W. 


2645 iii, ———.}-The cont: oe 
Hability of a surety who has not 
called on to pay is a debt prover on 
the bkpcy. of the principal debtor.—— 
Re FROMENT, ALBERTA Peueees padi 0. 
ALBERTA DEP ai ag 
TuRR, [1925] 3 D. L 
W. W. RR. 4 415 6 6. BR. 186.--CAN, 

2645 iv, ——-.}—A Sg who has 
not d or beer exc d becomes on 
the insolvency of the principal debtor 
a conditional creditor, & 7 as such 
pe his — against the tnsolvent 

tate. Rossouw, ETO. v. HOpGson, 
“1026] errs om 97.—8, AF. 
pay off 


. Cred agrees to 
ge due to anotheg creditor — Agreement 
carried out.j-—Held - the creditor 
see entitled to Tanke as a creditor for 
ane amount which he had agreed to 
y off.~—ite cg arr ear wae a Lrp., 
1024] 4 D. L. RB. 6 678 ; ee 196; 

“F. {1925} 1 B.D. 999; 50. B. R 





2546. Add. Annotation :—Consd, Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 

2557. Add. Annotations :—Consd. Re Fenton, Ez p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 358. 
Refd. He Fenton (No. 2), Ex p. Fenton 

wea pore Asgocn., Ltd., [1982] 1 Ch. 178. 
- Add. Annotation :—Consd. Re Fenton, Ez p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358, 

2591. Add. Annotation :—Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 Kk B. 589. 

2597. Add. Citation :—15 L. J. Bey. 9. 


2646. con Annotation :—-Distd. Re Houlder, {1929} 


id e 


2647. Add. Annotation :—Retd. Re H 
1 Ch, 205. oulder, [1929] 


2649. Add. Annotation :—OConsd. 
{1929} 1 Ob. 205. 


2650. Add. Annotation :—Refd. Re Houl l 
1 Ch. 205. oulder, [1929] 


Re Houlder, 


2708, Add. Annotation :—Expld. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L.J. Ch. 358. 


2721a. ——— Against general partner——Bankruptcy 
of limited partnership.]—X. was the 
sole general partner in two limited partner- 
ships, Firm A. & Firm B. By May 12, 1931, 
five bills of exchange had been drawn on 
Firm B., who accepted them by X. as 
Managing partner. Receiving orders were 
subsequently made against both firms on X.’s 
vetition, & in each case X. was adjudicated 
ankrupt :—Held: the holders of the bills 
were entitled to prove in the Firm A. bkEpcy. 
——fie BARNARD, MARTINS BANK v. TRUSTEE, 
[1932] 1 Ch. 269; 101 L. J. Ch. 48; 146 
L. T. 191; [1931] B. & O. R. 73. 
2770. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 
2771. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 
2806. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, {1928] P. 1138. 
2807. Add. Citations:—sub nom. Re Dopps, Ex p. 
VAUGHAN’S Exors., 25 Q. B. D. 529 ; 62 L. T. 
a ; 89 W. KR. 125; 6 T. L. R. 298; 7 Morr. 


2812, Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

2815. Add. Annotations :—Consd. Ite Blanchard, 
Ez p. Blanchard (1932), 101 L. J. Ch. 313. 
Refd. Campbell v. Campbell, [1922] P. 187. 


2829. Add. Ammnotation :—Refd. Schlesinger & 
Joseph v. Mostyn, [1932] 1 K. B. 349. 


2851a. For what amount company may prove— 
Shares reissued. ]—(1) Where a co. in pursuance 
of its arts. of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, & the arts. provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex-shareholder is 


PART VIII. SECT. 4, SUB-SECT. 3.— MENT, ALBERTA 
D. (b) fv. ALBERTA DrpP 

2660 i. Co-surety'’s liability to 

tribution. }—A y can prove in the 

bkpey. of a co-surety for contribution, 

alt, ) the proving surety has not 

baid the creditor anything.—Re Fro- 


con- 


ARTME 
TURE, [1925] 3 D. L 
W. W. R. 415; 5G. B. R. 765.—CA 


PART VIIt. SECT. 4, SUB-SECT. 3. —L, 
2008 1 Continuing contracts generally 
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ony: entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable.—Re Bourton, £2 p. 
Norv BRITISH ARTIFICIAL SILK, Lrp., [1930] 
2Ch. 48; 99 L. J. Ch. 209; 143 L. T. 425; 
[1929] B. & C. BR. 141. 


2901. Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A.C.1; Re Wait, [1927] 1 Ch. 606: Ditcham 
v. Miller (1931), 100 L. J. P. ©. 177. 

2802. Add. Annotations :—Refd. Re Dent, Ez p. 
Trustee, [1923] 1 Ch. 113; Performing Right 
ee Z London Theatre of Varieties, [1924] 


2902a. -.J—By marriage articles in 1914, 
made between husband & wife & three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom _ such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as 5 ara him :—Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 


—Dettor failing to complete.}—Held : 
the creditors were entitled to be paid 
the damieee sustained in respect of 
the unexpired portions of the contract. 
3 C. B. R. 462.—CAN,. 


LUMBER Co. v. 
NT OF AGRICUL: 
. R877; (inate 
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articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (8); (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—He DENT, Ee p. 
TRUSTEE, [1923] 1 Ch. 113; 92 L. J. Ch. 106; 
67 Sol. Jo. 32; [1922] B. & O. R. 137. 


2905a. Gift by father to children—Investment 
in father’s firm—Bankruptcy of firm.]—Re 
AIREY (EDWARD) & Sons, Ea p. AIREY 
oa mw & Arrey (P. B.) (1931), 72 L. Jo. 
25, D.C. 


2934. Add. Annotation :—Distd. Re Houlder, [1929] 
1 Ch. 205. 


2955. Add. Annotation :—Distd. Re Pitchford, 
{1924] 2 Ch. 260. 


2978a. Proof by plaintiff against bankrupt defen- 
dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.} 
—QOn Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 





2905 i. Loan.}—Re NODEN, HALLeTr STRATT 
& JOHNSTON, Ez p. JOHNSTON (Ont. , 
{192713 D. L. R. 700; . B. R. 295; 


aude BS ae L. R.686; 10C. B. R. 3018 ci: 





3049. Add. Annolation :—Refd. Re lL. 


TTON & GREENSHIELDS, LITTr., 
an 4 ee L. R. 1227; [1924] 3 
587.—CAN. 


Statement of account---- 


ENGLISH AND Emprre Digest SUPPLEMENT. 


the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 178. Od. for his untaxed 
costs of the action, all of which were incurred 
before the date of the recei order. On 
Oct. 31, 1928, the official receiver rejected 
that proof. Pitt. appr & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the root of the costa, 
amount to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver :—-Held: (1) as ptif. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action; (2) (AstBuURY, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or Miability 
certain or contingent to which debtor was 
subject at the date of the davies, order or 
to which he might become subject before his 
discharge by reason of any arene incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not niovabin- fe PITCH- 
FORD, [1924] 2 Ch. 260; sub nom. Re Prrcu- 
FORD, £2 p. OFFICIAL RECEIVER, 93 L. J. Ch. 
641; [1924] B. & C. R. 1183 sub nom. Re 
PITCHFORD, Ea p. OFFICIAL RECEIVER vt. 
Hau, 131 L. T. 669, D. C. 


2983. Add. Annotation :—Refd. Re Pitchford, 


[1924] 2 Ch. 260. 


2989. Add. Annotation :—Consd. Re Pitchford, 


[1924] 2 Ch. 260. 


2991. Add. Annotation :—As to (1) Refd. Abraham 


v. Buckley, [1924) 1 K. B. 903. 


2998. Add Annolation:—Consd. Re Pitchford, 


[1924] 2 Ch. 260. 


8001. Add. Citation :—sub nom. R. 0, Sussex JJ., 


14 J.P. Jo. 224. 


3038. Add. Annotation :—Consd. Re A Debtor, 


{1927} 2 Ch. 367. 


A. & 
B. I. M., Official Receiver v. The Debtors 
(19268), 95 L. J. Ch. 258. 


chairman, or trustee, if he is satisfied 
that the change was made before the 
declaration war sworn.—Re McCou- 
aneys Re StTRaTTON & GREKNBHIKLDS, 


na Agency-—Bankruptcy of stock 
brokers—Proof for sharea. anit ar 
BON, Re WE iirararays Pe 
L. R. 9953 [1930] 3 aw i 599 ; 
B.C. R. 232 ; 12 C. 3: R. iy CAN 


PART VIII. SECT. 4, SUB-SEOT. 7. 

sa. Costs of solicitors retained to 
oppose granting of receiving order.}— 
Held: the solrs. were entitled to rank 
upon the estate of debtor for the 
amount of their costs so incurred.— 
Re TUNNELL, Lrp., [1924] 4 D. L. R. 
ag 560. L. 2.110; 5C. B. R. 73.— 


PART VIII. SECT. 6, SUB-SECT. 1. 
$018 v. Name & description of 
declarant. }—It is sufficient if the initials 
of the christian names & the ful] 
surname be given, & words setting 
forth the occupation o} station in lite 
of the declarant.— Re McCousrey, He 
Pea a pe LU SPENRIELDA, | Lt, 
. W. RB. 587.—CAN, ; (hoea) 3 
3018 vi. —~-—~ Omission of “‘ make oath 
& say '—Effect of substitution of words 
having same meaning.|] ~The de- 
clancon should not be rejected for 
such variance.—e McCousrry, Re 





Sufficiency of slatement.}—The state- 

ment of account is primé facie properly 
referred to in a declaration on ree when 
it is *“ annoxed & marked ‘ If, 
however, the statement is a pranee one 
& is annexed to the declaration, though 
not so marked, & from an oxatnination 
thereof in conjunction with tho 
declaration or frum other circum- 
stunces, it mgy reasonably be con- 
cluded that the statement is that 

referred to, it may be admitted.—dte 
McCousrey, Re STRATTON & GREEN- 
SHIELDS, LTpD., [19241 4 iD. A ht. 1227 ; 
sok * W. W. R. 587.—CAN. 


Proof on behalf of corpora- 
Pte ra 1) The declarant ueed not 
expressly describe bimself as one of the 
clea authorised to make the doclara- 

(2) Where the declaration does not 
state that the deponent has knowledge 
of the facts deposed to it 1s objection- 

able & should a relece d.—He 
mrp dave an Re STRA n & nee 
rosa sw ee a D. ‘L R. 1227 ; 
{192 WwW. WR N. 

ac : RE Racini oe erasures.) — 
Although the declaration contains 
interlineations & crasures not duly 
initialed, it may be received, in the 
discretion of the official receiver, 
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LTp., [1924] 4 D. L. R. 1227; (1924) 
W W. R. 587.——CAN. 


3024 ii. ——-.}—It is sufficient if 
made before a person authorised to 
ane affidavite under Canada Kvidence 

R. 8. C., 1906 (ec. ato) s. 36.—fe 
MococeEes "Re STRA N & GREEN- 
SHIELDS, LTp., Ste ‘ iD. 7 R. 1227 ; 
(1924) 3 Ww. Ww. R, & 7.--CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

sk. Necessity for "fling claim. }-—- 
Neither the ct. nor the trustee will 
consider a oreditor’s claim rapa 
bkpt.’s estate until it has been filed.— 
Re cone ee PUBLISHING Oo., 
7 p. Davis Sree aie (1924) 1 

D.L. R. 339; 40. B. KR, 348.-—CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 
8035 iv a. —— ——— ~——.}—Re 
Union, Inptan SvGar Myris Co., 
Lrp. v. Brig Lat, JAGANNATH (1937), 
UL. ik. 49 All, 738.-—IND. 
3085 vi, —--— ———~.}-—-The judge has 
fort to jadgme into the consideration 
or the fe aan debt. —Re ALLAN 
GRAIN Co-OPIRATIVE 
ASSO0N Ez pi vO OBINEON, ag ir 
oo (1933 & D. 


L. R. 295; 1942) B Ww Nb. i 
CAN. 


sates ey Annotation :—Refd. Re Debtor, [1928] 


80522. ———- -~—— Parties represented by inde~ 
pendent counsel.|—Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.—Re DEBTOR, [1929] 1 Ch. 125; 140 
L. T. 186; sub nom. Re DEBTOR (No. 27 oF 
1927), Ha nm. DEBTOR v. PETITIONING CREDITOR 
el L. J. Ch. 167; (1928] B. & C. R. 


8054. Add. Annotation :—Retd. Re A Debtor, 
[1927] 2 Ch. 367. 


8058. Add. Annotation:—Refd. Re Home & 
Colonial Insce. Co., [1980] 1 Ch. 102. 


3059. Add. Annotation :—Refd. Reading Trust, 
td. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 


3105a. Creditor money-lender—Contract harsh & 
unconscionable.|—A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
ender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone.—We ARMSTRONG, 
Ez p. Lipron (1926), 95 L. J. Ch. 184 ; [1926] 
B. & C. R. 21. 

8134. Add. Citations :—sub nom. Re Byrom, Ex p. 
IECKERSLEY, 22 L. J. Bey. 273; 17 Jur. 198. 

a Annotation :—Refd. Re Debtors, [1927] 

3152a. —— -—-—.]—The effect of Bkpcy. 

Rules, 1915, r. 262 read with rr. 26, 27, 28, is 

that subject to. the ct.’s power to extend the 





3200. Add. Annotations :—Apld. Re 


3210a. 
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time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period.—T[te 
BARLEY, {1923} 1 Ch. 177; sub nom. Re 
BARLEY, Ez p. HARRISON, 92 L. J. Ch. 419; 
[1922] B. & O. R. 258. 


3172. Add. Annotation :—Consd. Ie Searle, Hoare, 


[1924] 2 Oh. 825. 


3173a. Debt arising out of harsh & unconscionable 


contract—Creditor money-lender.)-—Re Arm- 
STRONG, Ex p. Lipton, No. 310ha, ante. 


Home & 
Colonial Insce. (1928), 44 T. L. WR. 715. 
Expld. fe Wells, Swinburne-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Lazard Bros. & Co. v. Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 


3210. Add. Annotation :—Consd. Re Searle, Hoare, 


[1924] 2 Ch. 325. 


.]}— Where, after the admission by the 
trustee of a creditor's proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced :—Held: in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 





3057 i. Ercept in regard to 
assessed tazxes.)——Judgment was re 
covered by the A.-G. of the Irish Free 
State against KR. for excess profits 
duty in respect of the four accoun 
periods ending Dec. 31, 1917, 1918, 
1919, 1920. The assessments were 
made by the revenue officials of the 
lrish Free State subsequent to Mar. 31, 
1923. On the potition of the A.-G., 
R. was adjudged bkpt. :—Held: the 
poaeon behind tho judgment could 

examined to dotermine the question 
whether the A.-G. was a competent 
petitioning creditor in respect of the 
amount of the duties.— ItkEADE, 
{19277 I. R, 31.— IR. 


3071 ii. ——— After commencement of 
proceedings.}——-The mother of a bkpt. 
claimed to be ranked in his sequestra- 
tion in respect of two loans alle to 
have been made by her to him before 
his insolvency. At the date of 
sequestration no writ existed cstablish- 
ing the loans, but in support of herclaim 
for a ranking the claimant produced, 
among other evidence, a holograph 
acknowledgment of the loans granted 
by the bkpt. after sequestration. The 
other evidence was by itself insufficient 
to prove the loans:—Held: bkpt.’s 
holograph acknowledgment, havin 
been granted after sequestration, coul 
not be used ag evidence establishing 
the loans; & claim rejected.—Car- 
MICHAEL'S TRUSTKE t. CARMICHAEL, 
(1929) 8. O. 265.—SCOT. 


al. Proof by relative of bankrupi— 
Ncceasity for corroboration.)—Where & 
relative of a bankrupt is claiming 
against the bkpt.’s eetate he should, 
in order to make out a primé facte case, 


adduce some corroborative evidence of 
the existence of the debt.— Re MORRIS, 
Re SHAUGHNESSEY, [1930] 1 W. W. R. 
673.—CAN. 

sm. ——~- ———-.]}—-WRIGNT v. CANA- 
DIAN CREDIT MEN’S TRUST ASSOCN., 
LTp., {1930} 2 W. W. R. 293; 4D. L. 
R. 1026 ’ 11 Cc. B. mr. 432.—-CAN. 


PART VIII. SECT. 8, SUB-SECT. 2. 

3075 i. Effect of delay.}—The authority 
conferred on a trustee in bkpcy. by 
Bkpcey. Act, 1927, c. 11, 8. 127 (2), to 
disallow a creditor’s claim may be lost 
by undue delay in giving the claimant 
the notice of disallowance called for by 
said sect., especially where the 
claimant, if required to undertako the 
burden of proving his claim after such 
delay, would be seriously prejudiced 
by the delay; but, although in such 
a case the trustee is held by reason of 
the delay to have admit the proof 
of the claim, he may be permitted to 
apply to expunge or modify the proof. 
Ee RADGER’s KSTATE, OSTRANDER & 
Co., LTD. v. CANADIAN CREDIT MEN'S 
TrosT Assocn, (Sask.), [1930] 2D. L. R. 
88; (1929}3 W. W. R. 568; 245.L. R. 
229: 11 C. B. R. 118.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 5. 


3147 ii. —— To direct issue. }— 
Held; the bkpoy. ju had powor 
to direct an issue to be tried.—INTER- 
PROVINCIAL FLOUR MILLS, LTD. »v. 
WESTERN Trust Co., [1923] 2 D. L. R. 
361: 16 Sask. L. R. 401; [1923] 1 
W. W. R. 1068,.—CAN., 

$147 ili. —— To adjudicate 
summarily.}-—-The jurisdiction of the 
ct. to summarily adjudicate upon tho 
rights of parties on an appeal under 
sect. 127 (4) of Bkpcy. Act, R. S. C., 
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1927, & r. 139, is limited to cases of 
claims for debt within the Act as to 
which there has been proper proof filed 
with, and which claims have been 
disallowed by, the trustec, & does not 
extend to cases in which there is a 
claim to property adverse to the title 
or rights of the trustee. In the latter 
cases the proper procedure to have the 
rights of the parties determined Is 
under Bkpcy. rule 142, by notice of 
motion, upon the return of which if 
necessary the ct. may direct an issue 
or pleadings.—SakER SAKER v. 
CANADIAN CREDIL MEN'S’ TRUST 
See [1931] 3 WwW. Ww. R. 175.— 


3157 i. Evidence.}—The autho- 
rised trustee, or claimant, May use as 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpcy. Act, 8. 66.— 
Re CHRISTIK GRANT, LTp., [1921] 3 
Ww. Ww. Ri 264 , 1 C. B. R. 489.—CAN. 

3157 ji. S. P. Re DUMYERMLINE 
TRADING Co., Hr P RELIABLE TRAD- 





ING Co. (1922), DL. R. 818; 
[1922] 2 W. W. R. 1274.—CAN. 
ti. —— Jurisdiction of judge in 


bankruptey.J—Re MARITIME EpwUca- 
TION Co., POWELL & MERSERFEAU v. 
AMERICAN HYDRO CARBON Co., [1930] 
1D. L. R. 733; PP. R. 481; 11 
C. B. R. 338.—CAN. 

til, ——-———-.]—-Re MARITIME Epv- 
CATION Co., AMERICAN HYDRO CARBON 
Co. v. CLAYTON-KENNEDY, 1930] 
1D. L. R. 642; 1M. P. R. 452; 121 
ey R. 333; afff. 10 Cc. B. R. 425.— 


tit. No right to substitute new 
claim on appeal.}—Re MANITOBA METAL 
HEATING Co., [1981] 3 W. W. R. 


7 7 J -—CAN. 





Cases 3210a—3875a. ENGLIsH aND Emprre Dicest SupPpLEMENT. 


was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 
The mere fact that the trustee cannot bar arrae r. 
recover either payments made to a creditor dedeerwepegenet | was not paid, & the vendors 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
uitable 
the case of a proof in bkpcy. 
judgment of JESSEL, M.R.,in Re Tait, Ex p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the ie 
ciple.—Re SEARLE, Hoare & Co., [1924] 
325; 68 Sol. Jo. 755; sub nom. Re SEARLE, 
Hoare & ae) Ex p. TRUSTER, 93 L. J. Ch. 
.21; [1924] B. & C. BR. 114. 


the operation of that e 


671; 132 L.T 


38264a. 





goo 

obtained 
rinciple in slareseaiy 
or does the 


defts. 





sold a quantity of rice to a 


he trustees in the 


8222. Add. Citation ;—([1918~19] B. & CO. R. 278. 


3224. Add. Annotation :—Refd. Re Maxson, Ee p. 
Trustee (1919), 88 L. J. K. B. 54. 


Dividend pignaddete gy Its. 
e 


rought an action claiming the return of the 
ds on the ground that they had been 
if Mca of the purchaser. The 


e bkpt., & reaps., who were 
kpcy., were added as 


The vendors afterwards proved for 
the price of the goods sold.in the bkpcy. & 
received a dividend :—Held: 
elected to affirm the contract of sale, & the 
action could not be maintained.——Kin Tyr 
Loona v. Sera (1920), 89 L. J. P. C. 113; 128 
L. T. 629; [18vu] B. & C RR. 89, P. O. 


they had 


Part IX.—Secured Creditors. 


3334. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, bateed 2K. B. 410. 


(2).J— Re DEBTOR, ir p. 
PETITIONING C€ ‘EDITORS (NO, 


3355a. —--- 1914 Act, s. 4 
(1932), 101 I. J. Ch. 


3360. Add. Annotation ea Re Bueb, [1927] 


W.N, 299. 


PART VII. SECT. 10. 


8218 li. ——— .J—The 
creditor was allowed to amend _ his 
claim & set out the security which - 
held. STERLING CLOTHING 
a 8 ATIIRK REGISTERED (1922), 

6D. L. R. 358; 2C. B. R. 535.-- CAN. 

3218 fii. Proof made on footing 
of eee securily—Security invalid.) 

imant was allowed to amend his 











claim. —HRe DUMFERMLINE ‘TRADING 

Co., Bx RELIABLE TRADING Co. 

Ee 66 D. L. R. sRIes {1922} 2 
. R. 1274.—CAN 





———, 


wen ii. J., who was 
adjudicated bkpt. on Sept. 16, 1927, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 

regi judgment mtges. against 
two farms belonging to the bkpt. 
The bank estimated the value of such 
security proved as unsecured 
creditors for the balance of Md! debt. 
Subsequently as a result of the bkpt.’s 
criminal acts the value of nine faene 
was so depreciated that they failed to 
realise the amount at which they had 
been assessed by the bank. The 
Official Assignee had recovered sufficient 
assets to p ay all the unsecured creditors 
ae shillings in the pound :—TZ/eld : 
the U. Bank were entitled to amend 
their proof of debt by Increasing the 
hase inert —he JOHNSTON, [1929] 

e ° 10 aaa 


PART VIII. SECT. 12. 


sl. Claim rejected in parl—-Right of 
creditor to appeal.j—-A ereditor recaived 
& notice from the trustee disallowing 
part of his claim & enclosing a cheque 
or the balance. The creditor clearly 
shotved that he had no intention of 
accepting the cheque in full aceord & 
satisfaction of his claim, but he cashed 
the cheque :—Held : the creditor was 
not therehy debarred from appealing 
oe the lyrag eal ance anes trustee.— 

e COHEN WEIGMAN, Ex p. GELMAN, 
11925] 4 D. L. R. 359 —CA Nw 

sm. Claim of Crown rejected-—Position 
of Crown.}—Re WaARDFOLD MANu- 
FACTURING Co., aH é D. I. R. 333; 
59 O. L. R. 195.—C 


PART IX. SECT. 1. 


$332 iv. Appeal from decision 
of referee Morvidding creditor to enforce 
security.}—Re OANADIAN WHRBSTERN 





5 OF 1932) 


8365a. ——.]—Re Burs, Ex p 
64 L. Jo. 476; 


38375a. Deposit of securities—To secure joint debt 
of firm—Debts due under separate personal 


. TRUSTEE (1927), 
164 ‘Le T. Es. 408. 


guarantees of partners.) — The general rule in 


bkpcy., that, when a creditor seeks to prove 


against his debtor’s estate, he must give up or 
Soon CoRPN. (1922), 69 D. L. R. 689 ; | H a landlord for rent, & an actual 


2C. B. R. 494.—CAN. 


bi. To advise az to validity of lien }-— 
A judge of the Ct. of K. B. has juris- 
diction to advise an assignee for the 
benefit of creditors on whether certain 
creditors have a mechanics’ lien on the 
ate of the estate.—Re Beck, [1921] 
3 W. W. R. 150.—CAN. 


PART IX. SECT. 2. 


sn. Assignment of unpaid purchase- 
money under farm sale agreement to 
secure ple ora ite of purchase price of other 
property.}—Held; pltf. was a secured 
oreo cr: —ANDERSON ¥. SERGE, [1924] 
2D R. 1018; (1924) 1 W. W. fR. 
1266 : aT: Sask. L. R. 255.—CAN. 

so. Lease of property on crop- 
payment pian.)}—Lessor held a secured 
oreditor A respect of rent.—He TURNER 


1922), 65 D. L. R. 180; 15 Sask. L. R. 
81,; [1922] 2 W. W. R. 414.—CAN. 
.J— Held: the lessor to 





sp. 

the extent of his share of the crop 
reserved as rent was protected inst 
the creditors of the Jessee, notwith- 
standing a provision in the lease 
where the sree pts share ot ne cron 
was to be applle a reseeen of de 
owing by th he lesaee' to Asia ou 
of the lease.—Re eee nee 
TRUSTER v, HALLAND (np241 4 D, TR : 
1275: (1924) 3 W. W. R. 708.—C 


og: shy pene a 
parly— Agr 
heal J—Held : 


piles by third 
to transfer on repay- 
the purchaser was a 


secured  creditor.— Bounreanois, 

(1923) 2W. W. R. 204; 3c. BR. 
1.—CAN. 

me Judgment recovered before assign- 


ment—A wruptoy Act, 
1919. ANd : the  aosirnament took pre- 
cedence over the judgment.—-PARRER- 


EaKINS Co. v. Roy er BANK OF CANADA 
(1922), 65 D. L. R. 6 79.—CAN. 

SV. an pects Ez g 
MoMityan (P. EB. ii {1192714 D. L. R. 
305; 80. B. ~—CAN, 

8847 fi. jai 8 under 
solvency ho ae af | once ledge of 
sol nregister 
Bi Bs Sage rs MOntinD, {1923) 

11 920 H 4 C. e 0 M1 "9 
Ww. N. 513.—OAN. 
ate tii, --—-.]-— Where a Pe 
vincial statute certain tors 
given a right of distress similar to that 
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ne 
ar) 


distraint is made thereunder before the 
raking by the debtor of an assignment 
in bkpcy., the creditor is a secured 
creditor within Bkpcy. Act.—Fe GARRY 
CAFETERIA (Man.), [1928] 1 W. W. R. 
139; 8C. B. R. 604.—CAN. 


t (p. 358) #1. ——-.}-The term 
‘secured creditor’? in Bkpcy. Act, 
a. 9, includes a creditor who haw 
obtained a whe order & 
pe isi APLAN, BLEAN 

J. H.) Co. vo NEWTON 
ina. 7 REE 3 we W. R. 593.—CAN, 


t (p. 358) fl. S. P. Bor he toe v. 
bear ae (Man.), (1927) 1 D. L. R. 1838. 


sw. Distresa.J—When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcy. Act, but, in Alberta, his 
righte & priorities are not governed by 
that Act, but are subject to Landlord’s 
ee kpoy.) Act, Alta., 1924 (ce, ne 
Re WamitTron & O Ne » {n0e6) 
2D. L. R. 514; ee 
172; 5¢. B. R. 


Tsgarte i, yee of ods 
order ca pointing a receiver :—— 
tela: not to be a charge, & a judginent 
creditor of bkpt. not y virtue ef the 
ahaa a secured creditor.—Re ea 
1925}4D. L. R 
1043: . Fe poe 3 W. W. R. 708.—CAN. 


sx. Judgment for totla water 
supplied by pigs beag arnt }—- rel : the 
city of K. was, by virtue of the charge 
given it by Water Act, B.C., 1914, 
3. 151, @ secured creditor. pan en 
LOOPS “CoPpEr COs, Ez - “566 <0 


eet) DL. R. 
733; 38B.OR 
e( ae mee cee oF phe peice 
Held; the holder of the notes 
Mer ‘not 8 secured creditor.- HODGE v. 

MoLean & UNION BANK OF CANADA, 
{1919] 3 W. W. R. 1108; 60 DL. RB. 
125; 13 Sask. L, R. 85.—CAN. 

t(p. 362) 1. ae a i mining lands 
for wages.j—Held: claimanta were not 
secured creditora.—RHe Rexsve DOBIE 
Minne, WaGE- area aa CLAIM ota 
64D. L. B. 634; 500. L. R. 499; 1 
C. B. R. 540 Soo AN. 

sy. Wife taking security for money 
didensioad 46 fo austen oe ‘or business pur- 


poses. |}— HA OFFICIAL 
Aaaiaia, 9271 N. a 3. R, 


é HOLLOWAY, 


WLe: ore, 


866.— 


value any security which if not retained 
by him would go to augment that estate, 


Vol. IV.— Bankruptcy. Cases 3875a—3535. 


presupposes that the security is for the par- 


ticular debt for which he seeks to prove, & 
does not apply to a case where the security 


is for a different debt. 


Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
‘secured creditors ”’ 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
Masspy & Co., 
Ex p. MANCHESTER & LIVERPOOL DISTRICT 
BANKING Co., [1924] 2 Ch. 199; 93 L. J. Ch. 


followed :—Held : 


were not 


securities.—Re DuTron, 


PART IX, SECT. 8 


hi. -+—-An assignment wnder 
Bkpcey. Act does not interfere with or 
lessen the rights of a secured creditor 
to enforce or retain his security.— 
Wuaitr. & Co. v. THE Ionia (1922), 69 


hii. ——.}--In bkpcy. the rule of 
equenty. is absolute except where 
Bkpcy. Act itself gives priority to 
some debts over others.--Re Onrzy, 
(1924) 1 DL. R. 250; 4830. L. RR. 
323; 3C. B. R. 737.—CAN. 

h iii. ———.}—The rights of secured 
creditors romain unimpaired in the 
event of a receiving order or authorised 
assignment being made, & any pro- 
ceedings taken to constitute a creditor 
& secured creditor or to realise on his 
security shal} not, if legal, be inter- 
fered with or vacated.—Re HAMILTON 
& OAKES, [1925] 2 D. L. R. 514; (1925) 
baw W. R. 172; 6 OC. B. R. 465.— 





h iv. -————.)—Re DuMAts (1927), 
Q. Rh. 44 K. B. 79.—CAN. 

3383 xxi, Mortgage on vessel— 
Right to enforce security in admiralty 
court.}—Held: an assignment undcr 
Bkpcy. Aot did not prevent the holder 
of a mtge. upon a vessel from enforcing 
his security before the Kxch. Ct. in 
Admity.—Wintrr & Co., LTp. v. THE 
Tonia, [1921] 20 Exch. OC. R. 337; 
1 CG. B, 415.—CAN. 


3388 xxli. ——— Security nol realising 
Sufficient to satisfy debt—Right to prove 
or balance. }—If a creditor fails to file 
is claim in accordance with Bkpocy. 
Act, 8, 46, he cannot proceed against 
the Insolvent, after a composition has 
en confirmed, for payment of the 
com position dividend on the unrealised 
ortion of his secured debt.--DaLky & 
fornin v. FoGu. (1922), 68 D. L. R. 


772.—OAN, 
3388 iy. ]— Held? a vendor 
seoured by a Hen note might seize the 


goode & obtain an order for sale, though 








he had not proved in the bkpoy.—He 
EupirR Traction Co., LTp., [1920] 
3 WwW. 2 R. 615.-—CAN. 


8386 v, ——.}-—-A secured creditor 
may prooeed to realise his scourity inde- 


547; 131 L. T. 622; 68 Sol. Jo. 536; [1924] 
B. & C. R. 129, 0. A. 


3378. Add the following paragraph :— 
** Also, under the circumstances N. was a 


party to the fraud, & his debentures were not 


3383a. 





283. 


within the 


1 Ch. 205. 


pendently of any bkpcy. or winding-up 
ee CANADIAN W2XtS8TERN 
TEEL CORPN. (1922), 69 D. L. R. 689; 

2C. B. RR. 494.—CAN. 

sz. Fight to sue under Fraudulent 
Preferences Act, R. S. S., 1930 (c 204).] 
—If the security of a secured creditor 
is sufficient to satisfy his claim in full 
he cannot bring action under the above 
Act.—BARRKTT v. BARON, [1925] 1 
D. L. R. 4743 [1925] 1 W. W. R. 8&7; 
19 Sask. L. R. 207; 5 C. B. R. 448.— 
CAN. 

sa. Setilement of claim by trustee d- 
secured creditor.}— Held: creditor 
estopped from setting up a preference 
in respect of part of bis claim, unless 
the settlement contains an express 
stipulation to the contrary.—Re MakR- 
TIN MILK Propwcts, [1925) 1 D. L. R. 
633; 5 C. B. R. 281.—CAN. 


sb. Sufficiency of security—Presump- 
tion.|—I1n the absence of evidence to 
the contrary, it is presumed that the 
security of a secured creditor is sufficient 
to realise his claim — ANDERSON vt, 
SERGR, (1924] 1 W. W. R. 1260; (1924) 
ae L. R. 1018; 18 Sask. L. R. 255.— 


PART IX. SECT. 4, SUB-SECT. 2. 


ai. Guarantee by third party. }— 
A guarantee by a third party or a 
charge on the property of a third partly 
is outside Bkpcy. Act, s. 46 (3), the 
croditor is not called upon to value the 
security.—Re Coucnign & Co., Ez p. 
GUARANTER Co. OF NORTH AMERICA, 
[1923] 3 W. W. R. 1177; 4D. L. R. 
971.—CAN, 

so, Kffect of—On_ creditor’s rights 
against suretics.}-—-Where a creditor on 
filing a claim against bkpt. values bis 
security, & such valuation is accepted, 
he Is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from IHability therefor.— 
KuUPROSEI v. ROYAL BANK OF CANADA, 
[1926] 3 D. L. R. 8013 [1926] 8. C. R. 
532 : OC. B. R, 499.—CAN, 


PART IX. SECT. 4, SUB-SECT. 8. 


ei. ——~ -——.}—Where a trustee 
took possession of goods upon which 
liens were held by virtue of an oral 
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a charge upon the property of S. in the hands 
of the trustee.”’ 


.|—Re DutTron, MassEy & Oo., Ea p- 
MANCHESTER & J.IVERPOOL District BANK- 
ING Co., No. 3375a, anie. 


3412. Add. Annotations :—-Consd. Re A Debtor, 
[1922] 2 K. B. 109. 
(Foreign), Ltd. (1932), 48 T. L. BR. 


8505. Add. Annotations :—Consd. Re Thellusson, 
Ea p. Abdy, [1919] 2 K. B. 735; Re Wigzell, 
Ez p. Hart, [1921] 2 K. B. 835; Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
Refd. 
[1922] 2 Ch. 87. 


3532. Add. Annotation :—Apld. Re Houlder, [1929] 
1 Ch. 205. 


Refd. Re Vocalion 


525. 


Scranton’s Trustee v. Pearse, 


3534. Add. Annotation :—Apld. Re Houlder, [1929] 


3535. ae re aasllaih :—Apld. Re Houlder, [1929] 
1 Ch. 205. 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


Refd. Re Fenton, H 


ve p. Kenton 


election to redeem at a valuation :— 
Held: he could not contend that it 
was invalid hecause not in writing.— 
Re QGUARANTKED BATTERIES, LTD., 
[1923} 3 D. L. R. 743; 530. L. R. 45; 
3 Cc. B,. Rk. 695.—CAN. 


PART IX, SECT. 4, SUB-SECT. 4.—B. 


sd. Necessity for.J—-Under Bkpcy. 
Act, 8. 6, no leave is necessary for a 
secured creditor to proceed to realise 
on his security.—-IMPERIAL LUMBER 
Co. v. JOHNSON, [19231 1 D. L. R. 
1125: 1 W. W. RR. 920; 34 B. R. 
707.—CAN. 


PART IX. SECT. 4, SUB-SECT. 5.—D 


liens upon bkpt. co.’s personal property 
which it valued in pursuance of Bkpcy. 
Act. The goods were sold for a greater 
sum than the valuation :—Held:; the 
bank was entitled to receive all moncys 
realised from the sale of the goods under 
lien, subject only to a claim for 
wages & the charges of local agents.— 





Re GUARANTERD BATTERIES, LTD., 
11923] 3 D. L. R. 743; 630. L. BR. 45; 
3 C. B. Rh. 695.—CAN. 


3500 vi. ——.J—-A bank paid over 
to the trustee in bkpcy. the amount 
realised in excess of its claim, & subse- 
quently it was found that pes ment of 
ita claim fell short by the amount 
realised under a forged bil} of lading :-— 
Held: the bank was entitled to be 
repaid such shortage by the trustee.— 
Re ADANAC GRAIN Co., LTD., [1922] 
1 W. W. R. 849; 66D. L. R. 772; 31 
Man. L. R. 480 —CAN. 

3500 vii. ——— Right to payment in 
fuil.}—A. & B. valued their secwities 
in bkpoy. proceedings at amounts less 
than the principal.sums covenanted to 
be paid. The trusteo in bkpcy. having 
ald. the mortgaged lands :—Held: A. & 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest.—He TURKETINE’S Ea- 
TATE, [1920] 1 I. Rt. 23.——IR. 

se, Claim parily unsecured—dAppro- 
priation of payments to unsecured claim 
not issible.}-—MOORE ¢t. WILLIAMS 
~ ) MacHingky Co., Ltp., [1925] 

D. L. R. 1009.—CAN. 


Cases 3558—8656a. 


8558. Add. Citation :—sub nom. Re Emurt, Ex p. 
ANDREWS, 1 Madd. 573. 


EnGcLuisu AND Empire Dicrest SuPPLEMENT. 


Add. Annotations :—Retfd. Dalby v. India & 
London Life Assce. (1854), 18 Jur. 10245 
Crompton v. Huber (1855), 25 L. T. O. 8. 43. 


Part X.——Mutual Credit and Set-off in Bankruptcy. 


3561. Add. Annotations :—Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293; 
Re Bailey, Duchess Mill, Ltd. v. Bailey (1932), 
76 Sol. Jo. 560. 


8562. Add. Annotations :—Consd. Re National 
Benefit Assce., [1924] 2 Ch. 539; Re 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 2938. Refd. Paddy v. Clutton, 
[1920} 2 Ch. 554; Re City Life Assce, (1925), 
42 T. L. R. 45. 

3562a. - 1914 Act, s. 31.]—The right of set-off 
is not one which depends upon the volition 
of either party, but upon an _ absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & requires 
that its terms should be put in force (Lorp 
HANWORTH, M.R.).—Re Ciry EQuUuUITABLE 
Fire Insce. Co. (2), [1930] 2 Ch. 293; 99 
L. J. Ch. 586; 143 L. T. 444; [1929-80] 
B. & C. R. 233, C. A. 


3566a. ——- ——.]—-Ex p. Epwarps (1745), 1 
Atk. 100; 26 E. R. 66, L. C. 
Annotation :—Roefd. Ex p. Quinten (1796), 3 Ves. 248. 


8580. Add. Annotation :—Refd. Re Lloyd’s Furni-: 


ture Palace, Evans v. The Co., [1925] Ch. 853, 


3598. .4dd. Annotations :—Apld. Re City Equitable 
Fire Insurance Co. (2), [1980] 2 Ch. 293. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 45. 


3599. Add. Annotation :—Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 


3612. Add. Annotations ;:—Folld. Re City Equitable 
Fire Insurance Co. (2), [19380] 2 Ch. 293. 
Mentd. Ze Gunsbourg, [1920] 2 K. B. 426. 


8625. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


3631. Add. Annotation :—Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


3637a. Equitable debt—Against legal debt.]—Bkpcy. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion; & deft. is entitled under 1914 Act, 
s. 31, to set off against a legal debt claimed by 
a trustec in bkpcy. an equitable debt due to 
himfrom bkpt., both debts being in existence 
before the date of the receiving order.— 
MATHIESON’S TRUSTEE v. Burrup, MATHIE- 


BON & Co., [1927] 1 Ch. 562; 96 L. J. Ch. snnotation -— 


148; 136 L. T. 796; [1927] B. & C. R. 47. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (¢). 








against his claim for the amount of 


3648. Add. Annotations :—Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
ae Refd. Paddy v. Clutton, [1920] 2 Ch. 

4, : 


3650. Add. Annofation :—Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. 


3652. Add. Annotations :—Consd. Re Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. Refd. Re City Equitable Fire Insurance 
Co. (2), [1930] 2 Ch. 293. 


3658. Add. Annotations: —Folld. Paddy +. 
Clutton, [1920] 2 Ch. 554. Distd. Le 
National Benefit Assce., [1924] 2 Ch. 339. 
Ar Re City Life Assce. (1925), 42 T. L. R. 
45. 


8654. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


8655. Add. Annotation :—Consd. 
[1927] 1 Ch. 410. 


8656. Add. Annotation :—Consd. Re Fenton, Lr p. 
Fenton Textile Assocn. (19380), 99 L. J. Ch. 
358. 


3656a. _-F. having guaranteed ad- 
vances by certain banks to the T. Assocn. in 
which he was interested, subsequently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
into liquidation, the liquidator lodged a proof 
against I',’s estate in respect of sums due by 
F. to the Assocn. The trustec of F.’s estate 
rejected the proof & claimed to sct: off the 
various sums which had been advanced by 
the banks to the Assocn. for which F. had 
given his personal guarantee. The banks 
had proved against F.’s estate under the 
guarantecs but nothing had been paid to 
them :—-Held: inasmuch as none of these 
sums had in fact been paid by F. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, 8s. 31, to set off F.’s 
contingent liability under the guarantees 
against the sums due by him to the Assocn.— 
Re Fenton, Ea p. FENTON TEXTILE 
Assoon., Lrp., [1931] 1 Ch. 85; 99 L. J. Ch. 
358; 143 L. T. 273; 46 T. L. R. 478; 74 
Sol. Jo. 387; [1929] B. & C. R. 189, C. A. 


Consd. Re Fenton (No. 2) Ez p. Fenton Textile 
Assocn., Ltd., (1932) 1 Ch. 178. 


Re A Debtor, 


due for aa seed.j—Hleld: the land- 


the premiums paid by bim.—He Fatr- lord could exercise the right of set-off. 

3600 v. Rebates on insur- WEATHERS, Lrp. (1921), 67 D. L. Re. —Re GRANTHAM, Hz p. DOYLE, [1923] 

ance premtums.|—Debtor co. were in- 590; 51 0 % 488; 2QBR 32D. L. KR. 04: 4C. B. R. 168.— 
debted to a broker upon accepted 202.—OAN. CAN 


8600 vi. 





drafts for insurance premiums paid by 
him on their behalf! & erraineed with 
the broker to cancel the insurance 





vices rendered—Debtor for gooda de- 
bankrupt-—Apreement far 


Creditor for ser- sbares in oa 


3648 ili. ‘ 
co. are disclaimed by the official 


— ——.)}—If 


policies upon which he had paid the silos b es upon the bkpcy. of a share- 
remiums represented by the unpaid 4 ds ila thee tae holder, & if for purposes of proof an 
Arafte, & to have the amounts allowed cat ee Aicucoe eo Pad a estimate js made under Bkpcy. Act, 


by way of rebate for the unearned 
premiums paid by the insurance cos. 
to the broker :—IWeld: the broker 
was entitled to apply the sum paid to 
him for rebates in reduction of the 
co.’s indebtedness, or by way of set-off 


JaMrs (M. A.) & 
D. L. li. 737.—CAN, 


PART X. SECT. 1, SUB-SECT. 8. 
3646 i. Arreara of rent-—Against sum 


Co., Hx P. 


Sona, [1924] 1908, 8. 111, of the amount claimable 


in respect of future calls thereon, the 
co. may set off against auch amount 4 
sum due by the co. to bkpt. for 8 
supplied by him.—Tte ANDERSON, (1924) 
N, be L. RR 1163.—-N.Z. 
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8660. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 


3661, Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 L. T. 652. 


8662. Add. Annotation :—Refd. Re A Debtor, 
*{1927] 1 Ch. 410. 


3663. Add. Annotation :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 


8665, Add. Annotations :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293: Re 
Fenton, Hz p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 86. 


8667, Add. Annotations :—Distd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Ke Fenton, Ex p. Fenton Textile 

Assocn. (1930), 99 L. J. Ch. 358. 


3672. Add. Annotations :—Retd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293; Re 
Fenton, Lx p. Fenton Textile Assocn., Ltd., 
{1931] 1 Ch. 85. 

8678. Add. Annotations:—Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554; Re National 
Benefit Assce., [1924] 2 Ch. 339. Apld. 
Re City Life Assce. (1925), 42 T. L. BR. 45, 
Consd. Ite City Equitable Fire Insurance Co., 
[1930] 2 Ch. 203, C. A.; Re Fenton, Ex p. 
Fenton Textile Assoen. (1930), 99 L. J. Ch. 
358. Refd. Ellis’ Trustee v. Dixon-Johnson, 
(1924] 2 Ch. 451. 


3679. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


8680. Add. Annotations :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
ite Fenton, £ix p. Fenton Textile Assocn. 
(1930), 09 L. J. Ch. 358. 


3689. 4dd. Annolations :—Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358 ; Re City Equitable Fire Insurance Coa., 
Ltd., [1930] 2 Ch. 293. 


3695. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


3696a. Shares deposited as security for debit 
balance owing to bankrupt—-Unauthorised 
sale by bankrupt.]—Deft. opened a specula- 
tive account with a firm of stockbrokers & 
vas pean ai with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares. including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustec 
in bkpcy. of the firm rendered deft. a final 
account, which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In au 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
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profits in business—Claim ly insolvent 
for damages for breach Ay contract to 
sm. Claim by creditor to share of purchase business.)—Held: 
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account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :——Held: the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right: no question 
of set-off arose under the mutual credite 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—-Enuis & Co.'s 
TRUSTEE v. DIxON-JOHNSON, [1925] A. C. 
489; 94 L. J. Oh. 221; 183 L. T. 60; 41 
T. L. R. 836; 69 Sol. Jo. 395; [1925] 
B. & C. R. 54, HW. L. 


3697. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


8702. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


3707. Add. Annotations :—Folld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 298. 
Fa Re City Life Assce. (1925), 42 T. L. R. 


8708. Add. Annotations :—-Refd. Re City Equitable 
Fire Insurance Co. (2), [19380] 2 Ch. 293 ; 
Re Fenton, Lx p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 


3714. Add. Annotations :—-Asto (2) Consd. Re City 
Life Assce., [1926} Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, &£x p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358; Le Citv Hquitable 
Fire Insurance Co. (2), [1980] 2 Ch. 293. 


Clutton, [1920] 2 Ch. 554; Ilis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Le 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. KR. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293; Re Fenton, £xr p. Fenton 
Textile Assocn. (1930), 99 LL. J. Ch. 358. 


3727. Add. Annotation :—Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 


3739. Add. Annotations: —Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Vixon-Johnson, [1924] 2 Ch. 451. Refd. Ke 
National Benetit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293; Re Fenton, &x p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


3740. Add. Annotalions :—Consd. lie Debtors (No. 
T71 of 1926) (1926), 43 T. L. R. 9. Refd. Le 
l'redericke & Whitworth, Fz p. Hibbard, 
(1927) 1 Ch. 253. 


3740a. ——.]—Applt., the managing director of 
a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional] liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to appit. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 


was one of mutual dealings.— JEFFERY 
v. RANGOON OFFICIAL ASSIGNEE (1927), 


the case | I. L. R, 6 Ran. 46.—IND. 
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amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 


i oy Ee p. DicKkBN (1817), Buck. 115, 


lent preference. In consequence of applt.’s Annotations :-—OConsd. Re Sewoll, White v. Sewoll, (1909) 1 


non-compliance with that order, a bkpcy. 


Ww 
Ch. 806; Stammers v. Elliott (1868), 3 Ch. App. 195. 


notice was served upon him, & a receiving 8781b. ——— Dividend—Against sums paid by 


order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co.:—Held; applt. | 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
tho liquidator.— Re A DEsrTor (82 of 1926), | 
[1927] 1 Ch. 410; 186 L. T. 349; sub nom. Re 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECEIVER, 96 L. J. Ch. 76; 
[1926] B. & C. R. 165, D.C. | 


{ 
8741. Add. Annotation :—Refd. Re A Debtor, | 
[1927] 1 Ch. 410. | 


3746. Add. Arnotation :----Consd. te Bailey. | 
Aa Mill, Ltd. v. Bailey (1982), 76 Sol. Jo. ! 
60. 


3750a. -.|—-Groom v. West (1838), 8 
Ad. & El. 758; 1 Per. & Dav. 19; 1 Will. 
Woll. & H. 638; 8L. J. Q. B. 25; 112 B. R. 
1025; sub nom. Goom v. WEsT, 2 Jur. 940. 


3769. Add. Annotations :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. Consd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 
Apld. Re Fenton (No. 2), Ba p. Fenton 
Textile Assocn., Ttd., [1932] 1 Ch. 178, 


3781a.-—— Property conveyed to settlement trus- 
tees—-Against unpaid sum covenanted to be 
brought into settlement. }—- Upon the marriage 
of the bkpt. in 1802, the estate of the wife, 
consisting of freehold, copyhold & leasehold 
lands, were conveyed to the use of the bkpt. 
& his heirs, who covenanted with the trustees 
within six months after the marriage, to pay 
to them £4,000 upon the trustes of the settle- 
ment. The trustees never demanded pay- | 
ment. In 1806 the bkpt. sold part of the | 
freehold premises, & he & his wife levied a 
fine of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the benefit of his 
creditors. In 1813 the bkpt. covenanted 
that he & his wife would levy a fine to the 
uses declared in the deed of 1812, & a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the settlement 1802. In 1814 the com- 
mission issued, & the husband was declared 
a bkpt., his execution of the trust deed 1812 
being the act of bkpcy. The trustees of the 
settlement proved the £4,000 under the 
commission & signed the bkpt.’s certificate : 
-~Held ; the trustees on behalf of the wife & 
children of the bkpt., had a lien upon the 
estates thereby conveyed & remaining unsold 
by the bkpt. to the amount of the £4,000.— 


en a ee ne ee 8 eee 


debtor on contract of guarantee.]-—F., having 
guaranteed advances by certain banks to the 
T. Assocn., in which he was interested, subse- 
quently executed two deeds of arrangement 
in favour of his creditors. The Assocn. 
having gone into liquidation, the liquidator 
lodged a proof against I’.’s estate in respect 
of sums due by F. to the Assocn. The 
trustee of F.’s estate rejected the proof & 
claimed to sét off the various sums which 
had been advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against F.’s 
estate under the guarantees, nothing had 
been paid to any of them. The Assocn. was 
admitted to prove against I".’s estate for a 
very large sum, & the trustee declared an 
interim dividend of ls.:in the pound. The 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregale to a considerable sum. 
The sums constituting the amount of the 
banks’ proofs represented the amount of the 
Assocn.’s debt which had been guaranteed 
by FEF. The question arose whether the 
trustee of I.’s estate was under the cireum- 
stances entitled to pay to the liquidator of 
the Assocn. the sum representing the interim 
dividend declared in respect of the admitted 
proof. The matter came before the ct. by 
way of motion on behalf of the trustee, the 
question being whether this declared dividend 
was properly payable to the liquidator of the 
Assocn. or the trustee was entitled to with- 
hold payment of all or any part thereof. On 
behalf of the Assocn. it was urged that the 
previous proceedings reported in, fe Lenton, 
dia p. Fenton Teatile Assocn., Lid., No. 3656a, 
ante, had concluded the matter, that the 
question was now res judicata, & that, not- 
withstanding the payment to the banks of 
the amount of the dividend since that 
decision, the liquidator of the Assuocn. was 
entitled to the full dividend in respect of the 
Assocn.’s admitted proof :—Held: (1) the 
question raised by the motion had not been 
determined by the Ct. of Appeal in the 
previous proceedings; & (2) the claim by 
the trustee to withhold the payment of any 
part of the dividends payable in respect of 
the Assocn.’s proof failed. The rule against 
double proof afforded an answer to the 


. trustee's clan to retain the dividends on the 


admitted proof of the Assocn. so long as any 
part of the debt due to the banks remained 
unsatisfied.— Re Finron (Nu. 2), Ha p. 
FENTON TExXTite Assoon., Lirp., {1932} 1 Ch. 
178; 146 L. T. 220; [1931] B. & C. R. 59; 
sub nom. te FENTON (No. 2), Ha p. TRUSTEE 
UNDER DEED OF ARRANGEMENT VU. FENTON 
TEXTILE Assocn., Lrp., 101 L. J. Ch. 1. 
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3784 i. How right to retain lost— Proof against bankrupt.}—Re Lusstmr, [1927] 4 D. L. BR. 637; 61 0. L. R, 177.-—-CAN. 
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Part Xl.—Joint and Separate Estates—Bankruptcy of 


Firm or 


8798a. One partner & company——Compulsory wind- 
ing up——Rights of trustee.)—Where a recciv- 
ing order was made against a firm consisting 
of an individual & a co., & subsequently an 
order was made for the compulsory winding 
up of the co., & liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy. should be conducted by the trustce in 
bkpcy. & that assets collected by the special 
manager who had been appointed in the 
bkpcy. should be handed over to the trustee 
in bkpcy. Leave was se to amend the 
proceedings by making the petition & receiv- 
ing order against the partners ‘‘ other than the 
co.’ -—Re Dosrer & Co., [1929] B. & C. R. 1. 

3832a. Claim under covenant void against creditors 
—-Postponed to claims of joint creditors of 
partnership—& of creditors against separate 
estate.]— te Cummine & WEst, Ex p. NEILSON 
& CRAIG v. TRUSTEE, No. 7155a, post. 

8900. Add. Annotations :—Refd. Re Biddulph, 
Ex »p. Burton (1843), 3 Mont. D. & De G. 
364; Stroud v. Gwyer (1860), 28 Beav. 130. 

3945a. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner—Unsatisfied | 
balance of joint liabilities in first bankruptcy.) 


Partner. 


infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the person so dealing is account- 
able for any part of the assets which he may 
have received. 

(3) I suppose that so long as the members 
of this partnership were solvent—I mean by 
‘** solvent ”? were not judicially declared bkpt. 
.. » (VAUGHAN WILLIAMS, J.).—Re BEAU- 
CHAMP BROTHERS, Ea p. CARR (1896), 75 
L. T. 315; 3 Mans. 207. 


4152a. Right to follow assets misapplied——Against 


party with notice of breach of trust.|—Re 
BEAUCHAMP BroTHERS, Ex p. Carr, No. 
4116a, ante. 


4165. Add. Annotation :—Distd. Re Douglas, Ex p. 


Douglas’ (James) Exors., [1930] 1 Ch. 342. 


4167. Add. Annotation :—Consd. Re Douglas, Ex p. 


Douglas’ (James) Exors., [1930] 1 Ch. 342. 


—I'. & M., partners in a firm, had been | 4172. Add. Annotation :—-Refd. Re Douglas, Lx p. 


adjudged bkpt.; bkpt. M.’s discharge had |! 


been refused, & there were unsatisfied joint | 4186a. 


debts in the bkpcy. of the firm; & a subse- | 
quent receiving order was made against M. | 
under which he was again adjudged bkpt. :— | 
Held: under 1914 Act, 8. 33 (6) & 8. 39 (1), | 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent | 
bkpcy. of M. by the trustee in the first bkpcy. 
—Re Moss, Be p. Everitt (1923), 93 L. J. Ch. 
98; [1923] B. & C. R..135. 

3981a. Meaning of ‘‘ solvent.’’|---#e BEAUCHAMP 
Bros., No. 4116a, post. 


4069. Add. Annotations :—Refd. Re Gunsbourg; 


[1920] 2 K. B. 426; Moore v. Flanagan, 
[1920] 1 K. B. 919. 


4102a. ———- -——- Separate personal guarantees of 

eae Dutron, Massny & Co., Ez p. 
NCHESTER & LiveERPOOL Districr BangE- 
ING Co., No. 3375a, ante. 

4108. Add. Annotation :—-Consd. Re Dutton, 
Massey, Ha p. Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4116a. Right to administration of partnership 
assets.|—(1) Where a partnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the sclvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
partner is an infant, but, semble, such solvent 


Douglas’ (James) Exors., [1930] 1 Ch. 342. 
.-~- - Share of deceased partner ascer- 
tained before adjudication.}|—The rule that 
in the bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may be 
inapplicable when the share of the deceased 
partner has been ascertained before the adju- 
dication in bkpey., & no joint lability can be 
shown to exist. On the death of a partner in 
a London firm a sum was found due:to his 
estate from the surviving partners in respect 
of his share in the business, & certain claims 
& accounts between the deceased partner 
& another firm in Dundee, of which during 
his life he was also a partner, & which firm 
was after the death of the deceased partner 
a creditor of the London finn, were also com- 
promised & settled by his exors. before the 
bkpey. of the London firm :---/feld: the 
proof of a debt put in by the deceased 
partner’s exors. in the bEpcy. of the London 
firm ought to be admitted.—Re DouG.as, 
Be p. Douatas’ (JAMES) Iexecurors, [1930] 
1 Ch. 342; 142 L. f. 379; [1929] B. & C.K. 
78: sub nom. Re Douaias, Doueias & HL. 
v. Mymrs (J. E.), 99 L. J. Ch. 97. 





4217. Add. Annotations :—-Apld. Houghton vv. 


Nothard, Lowe & Wills, [1028] A. C.1. Refd. 
Houghton v. Nothard, Lowe & Wills (1927), 
447. L. R. 76. 


PART XI. SECT. 1. sp. Effect of authorised assignment by PART XI. SECT. 3, SUB-SECT, 2.—C. 
8788 vy. ——-.}—-The separate credi- sia GB authorised assignment by a sz. Bfoncy paid by partner under 


tors must be satisfied in full before the 


to 
ore 
before the separate creditors can rank. Spivak, [1927] 1 D. 
—Re TAYLOR v. Levers, {1993} 3 1 W. W. 

D. L. R. 1184; 620. L. R. 201; 2 CAN, 

C. B. RB. 390.—CAN. 


ZER, Mowror (Ont.), [1927] 


Ez p. 
4D. R. ivi * 80, B. It, 446.—CAN. LARD, [1925] 4 D. L. R. 370.—CAN, 
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R. 162; 22 


rm operates aa an assignment also of  yurinership agreement on death of bank- 
partnership creditors can rank, & as the separate estate of each partner.—- rupt part 

Mnorship assets, the partnership te COHEN & MAliLiN, 
ditors muat firat be satisfied in fu CREDIT MEN'S aner eee ee tj 1029.—CAN. 


Alta. L. R.487.-~ PART XI. SECT, 6, SUB-SECT. 1. 


ner to deccased’s estate.j)—lRe 
CANADIAN ENGELAND (Ont.), [1926] 4 D. L. R. 


sa. Right to claim for money ad- 


3788 Re D &P PP pe hash by silage eh oe debtor BarpeN to partner after ineffective ais- 
ie a AUM LAET- € ner in rupt firm— solution. 
2 OxEO Debtor entitled to be heard.j—Re PoL- oT 


Re Waukram, (1926) 1 
D. L. R. 274; $80.L. R.141:7C.B.R. 
4,—CAN. 


Cases 4279—4284. 
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Part XIl.—Priority of Debts. 


4279. Add. Annotations :—Refd. Re Webb (Smith- 
field, London, [1922] 2 Ch. 
Jackson, (1932), 48 T. L. R. 261. 

Land drainage rate.] 

—A land drainage rate levied by a drainage 

board constituted under Land Drainage Acts, 

1861 (ce. 183), & 1918 (c. 17), is a local rate 

entitled to preferential payment within 1914 


4281a. ** Local rate ’’— 
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sb. Claim by Workmen’s Compen- 
sation Board—For arrears of payment of 
assesaments.}—Claim refused.— WoORK- 
MEN’S COMPENSATION BOARD t. EDGAR, 
{1924} 3 D. L. KR. 273; {1924] 2 
W. Ww. R. 566; ° 20 Alta. L; R. 385 oo 


CAN. 

sc. pn of priority.}— Re 
SYER, Ex WORKMEN’S COMPENBA- 
TION HOLS. (Ont. ), {1927] - D.L. R. 


802; 8C. B. R. 275.—CAN 


sd. -}~Applt. held aa trustce 
for debenture holders a blanket mtge. 
on the property of a bkpt. which 
crystallised when the bkpcy. order was 
made & thereupon became a specific 
charge upon the property. The bkpt. 
owed the Workmen's Compensation 
Board on an assessment for fees due 
to the Board & applt. claimed priority 
for tho ntge. in the distribution of the 
bkpt.’s assets :—Held: the Board was 
not entitled to priority over applt. "5 
charge.-— DINNING v. WN gtr oe 
PENSATION BoaRrRp, [1932] 1 W. W. R. 
136; 1 D. L. R. 373.—CAN. 

88, —-—.-—W ORKMEN’S COMPENSA- 
TION BOARD & DINNING v. NICHOLS, 
[1932] 2 W. W. R. 325; 3 D. L. R. 
385.—CAN. 

sf. -]—Re MorTor Boptes, Lp., 
WoOREMEN’S COMPENSATION BOARD vt. 
CANADIAN CREDIT MEN’S TRUST 
ASSOCN., [1932] 3 D. L. R. 272.—CAN. 
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sd. General rule }—The Crown has 
& prerogative right to be paid upon a 
distribution in bkpey. in priority to 
other wusocured creditors, but it is 
morely a right of preference in the 
administration of the estate.—ZJic 
Boonie METAL & Waste Co. (1921), 

7D. L. R. 111; 61 0. L. R. 287; 
2'C. B. R. 138.—CAN. 

sf. .]—Where the Crown is 
aD unsecured creditor for taxes owing 
by bkpt., the Crown will take prefer- 
ence over all other secured creditors 
in respect of those taxes.—Ke NOt, 
Lx a GRAVELEOURG ToWwN (1922), 65 

R. 754; 2C. B. R. 545.—CAN. 
ei 


-}—Re STANDARD PHARMACY, 
Lryv., Re ALBERTA OL CLAIM 
(Alta), {1926] 2 D. R. 300; [1926} 
1 W. W. R. 773. GaN. 

aie: ae entitled to set off ay- 
ment of taxes against claim of ndlord 
for arrears of rent. ea) Chawra 

















Ex p. Dorin, [1923] 8 D. L. R. 94 
4C. B RR. 168.—CAN. 

4280 ii. —— —— Water rate.|}—Re 
AN ARRANGING DEBTOR, [1921] 2 
I. li. 1.—~IR, 

4280 ili. —— Pig rales.|-— Re 


MATHESON, Er . PRINCE ALBERT 
om 11924] 1 W, W. R, 129; [1924] 
1D. L. R. 260; 18 Sask. L. R.—-CAN., 


Electric power rulcs.}— 
Te Dacken’s DELICATESSEN, [1925] 1 
D. » R. G52 ; 56 QO. L I. 140; & 
© w TR. 208.~—-CAN., 


4280 v. Crown Timber Act, 
1927 (ce. 38), s. 2 (1).}—The word 
“rates ”? in above sub-sect. means the 
price which any licencec is required 
to pay for the timber to be cut undor 








369; A.-G. v. 1 


his licence, & does not mean the “‘ taxes, 
Spe or assessments’? which under 
tio bed Act, 1927 (c. 11), 8. 125, may 
evied or imposed upon the debtor 
4 upon any property of a bkpt. under 
any law, Dominion or of ve Pro- 
vince.—Tte Harpy, {1929] 1 D. L. R. 
300; 63 OV. L. R. 246: 10 C. B. R. 288. 
—CAN. 
bi. —— ——.]}—Re INTERNATIONAL 
METAL Works, LTD., Ez p. R., [1925) 
1D. L. R. 309; 5C. B. R. 378.—CAN, 


b ii. -——— ——-.]—-CaNADIAN CREDIT 
Msn’s Trust ASSOCN. t. KMDMONTON 


Ciry, (1925) 2D. L. R. 625; (1925) } 
W. W. R. 747: 21 Alte. L. R. 160; 5 
C. B. R. 587.—CAN. 

b iii. 


—— pene taxes. |—Re 
CANADA PRESERVING Co. (Ont.), [1928] 
2D. L. R. 529; 10C. B. R. 63.—CAN. 
b iv. Necessity for noticc 
of claim.}—The provisions of sect. 
112 (11) of Assessment Act, R. S. 0., 
1927, as to notice of amount due for 
taxes, are, by sect. 125 of Bkpcy. Act, 
1927, made part of the Bkpcy. Act.— 
Re CaNaDIAN HORSESHOE Co, +» 11931} 
O. R. 402; 12 C. B. RR. 485.—CAN. 


oi. —— Business taxes. re Wrst 
ir B.) & Co. (1921), 6 62 D. L. R. 207; 
50 O. L. R. 631; 2C. B. R. CAN, 


ce ii. —— -1-—Where a township 
or municipality is, by a provincial 
statute, made a preferred creditor in 
respect of business taxes, this prefer- 
ence disappears when the statute is 
repealed by w dominion statute.— He 
Nort, Er p. GRAVELBOURG ‘TOWN 
(1922), 65 D. L. R. 754; 2C. B. R. 
545.—CAN. 

o iii. —— -J)— A municipal 
corpn. is not entitled by Bkpcy. Act, 

s. 51 (6),to priority over otber creditors 
of bkpt., for business taxes in respect 
cf which no distress has been ye Te 




















Re Cecittan Co. (1922), er L. R. 
679: 510. L. R. 649; 2C.B RR. $10. 
—CAN. 
c iv. J)—A city is in 


respect of business tax a secured 
creditor.— Fle MATHEBON, Ez p. PRINCE 
ALBERT (Ciry), ea 1D. L. R. 260; 
(1924) 1 W. W. RI 18 Sask. L. R. 
oes 





——.J—Re STANDARD 
PHARMACY, Lrp., Re ALBERTA PRO- 
VINCE’BR CLAIM (Aita.), (1926) 2D. L. I. 
300; [1926] 1 W. W. R. 773.—CAN. 

) vi. Dominion taxes — Over 
tazes due to municipality.j—Held: 
Dominiou taxes egg —Ke ADAMS 
SHOE Co., kz Fie OWN OF PENE- 
cAN. [1923] : D. L. a 927.— 


: Income tax.|— Re Le 
Wives (192413 D. L. R. 256.—CAN. 
o vill. —— .}—Jleld: balance of 
income tax entitled to priority.—Zte 
Orr, (1924] 2 I. R. 120.—IR. 
c ix. -— —“-R. vo. Litawick 
Ss (1921), 20 Exch. GC. It. 293.— 


l tax.j}—Re LE BLANC, 
11924) 3 D. ihe R. 256.—CAN. 

o xi. Sales taxes.|—Held: the 
Grown was entitled to dolar bad over all 
otber unsecured creditors in respect of 
sales taxes.—Ite Wusat (F. FE.) & Co. 
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Act, s. 83 (1) (a).—Re ELLwoop, [1927] 

Ch. 455; 
RIvER DEE DRAINAGE BoarpD v. Hooson, 
956 L. J. Ch. 170; 
B. & C. R. 63, D. CO. 

4284. Add. Annotations :—Refd. Re Webb (Smith- 
field, London, [1922] 2 Ch. 3869; 
Jackson (1932), 48 T. IL. R. 261. 


sub nom. Re ELLwoop, Ez p. 


136 L. T. 696; [1927] 


A.-G. uv, 


1921), 68 D. L. He 772; 500. L. R. 
31; 2C. B. R. 3.—CAN. 

ce xii, —— Hel : a creditor 
could not rank as a secured creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor.—-e 
NICHOLSON Laas & SERVIicK CoRPN., 
eas), D.L. R. 98; 4GA8B. H. 692. 


oe | 








War revenue tares.j—See cases 
in Part XII., Sect. 1, sub-sect. 6, post. 


o xili. Tares useesred prior to 
assuynment.}—Held: tho city bad a 
preferential lien on the gouds of the 
asxsignor for the above taxes.—Re 
McK inztr, [1924] 1 W. W. It. 15; 
4C. B. R. 492.—CAN. 


di. .}~—Held: debtor’s chattels 
subject to seizure for arrears of taxcs 
of the municipality even in the hands 

ve trustee.—ie HARRIAON (1922), 

L. R. 658: 51 0. L. KR. 634; 
Hy way De R. 360.—CAN. 


d ii. Re LAURANCE (1923), 
55 0. L. Rel 196; 4C. B. R. 349.—CAN. 


d iii, ———.}—Whore a landlord has 
distrained prior to bkpcy. of tho tenant 
& there are taxes owing, & subsequent 
to bkpcy. the municipality gives the 
notice required a Aa coe 112 (11) of 
Assessment Act, R. .. 1927, the 
municipality is Sa itled. hs rank for its 
claim upon the proceeds of the distress 
in priority to the claim of tho landlor 
for three months’ <eooetera tee rent.— 

¢ PATERSON (D. S.) Co., [1932] O. R. 

3D.1L. RB. 279. —CAN. 

sl. Cluim of inspector of taxation.) 
tea retag rie aa janet] 1 W. W. R. 


PART XII. SECT. 1, SUB-SECT. 5. 


sm. Bias of court in favour of 
creditor.J—The right of a creditor for 
urrears of wagos to stand as a preferred 
creditor will be construed by the ct. 
with a bias in favour of the creditor.— 
Ree CORSON SHOE Co., (1924] 1 D. L. R. 
555.—CAN. 


4285 ix. After judgment re- 
covers }-—The claim of & wage-earner 
to priority for his wages remains a 
lain. for wagos oven altcr judgment 
has been recovered.—BaL. v. THORNE 
OO hAN. 0. L. R. 261; 60 DL. R. 


4285 x —— Earned ah ice 
months of bankruptcy.) — Held: 
workman could only rank as a 
ferred creditor for w earned wi hin 
three months of the pe —~RODDEN 
Pia (1922), 67 . KR. 635.— 


4285 xi. -——- ——.J—IHeld: the 
director & president & the director & 
ST eae of bkpt. co. were 











eatitled priority for wagos or 
salaries in en “t of services rendcred 
to bkpt. co the three months 


beforo the date of the 
i EASTERN ONTARIO MILK 
Co., 11923) 1 D.L. BR 591; 62 OL. ais 
21 0. W. N. 483. —QOAN, 
© ges xii, ——— ——.]—Held: a 
claim for wages was not entitled to 
priority not being eee within 
three months inimediately ing 
the recelving order.—He CORTINENTIC 


sioner 


4288. After this case add :— 


———.}~—See, also, Bkpcy. (Amendment) Act, 


1926 (c. 7), 5. 2. 


4295a. ——— ~-—— Helping employer to perfect 
invention-——-Under agreement for payment 
out of eind A a a clerk assisted his 


Vol. IV.—Bankruptey. 


clerk :—Held : 
proving for his remuneration as a clerk, or 


Cases 4288—4298. 


he was not precluded from 


from receiving three months’ salary in full.—- 


master in perfecting an invention, for which 


a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 
agreement had no reference to his duties as 


Mons, (1924) 1 D. L. R. 338; 40. B. KR. 


4285 xill. 8S. P. Re OLYMPIA Cart 
fae a a ae e Brpari (Man.), [1927} 








dD. L. s (19277 1 W. W. BR. 
181.—-CAN. 

4285 xiv. Commission 
payable when pods shipped—Services 
rendered more n three months before 
bankruptcy—Coods shipped within three 
months of bankruptcy.)—Held: the 


sulesman could not rank as a preferred 
creditor In respect of such conunission. 
—Re HERCULESA RUBBER Co., Hz p. 


GC. B. 2. 555.—CAN, 
4285 xv. Allowance for es- 





penses.}-~Where a person is employed 
as @ travelling salesman & ts given hia 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses.—e Corson SuHos Co., 
[1924) 1D. L. R. 555.—CAN. 

4285 xvi. --~-— Truck driver furnish- 
ing truck, gas d& otl—Priority for time 
only.j—Held: an independent con- 
tractor in regard to the supply of the 
trneck & so entitled to pee in respect. 
of his services only.—Re SEXTON, [1031] 
in. R. 657; 66 OL L. R. 3133 12 
t, B. kR. 45.—CAN. 








4289 ia. -—— ; -l— A 
travelling salesman, selling ods on 
cosumnission, was allowed by debtor co. 


10 sell their goods at specified prices, 
any goods sold by him to be invoiced 
to the curtomer at the price et which 
he sold, & he to be allowed the difter- 
vnce betweon the net price & fiis selling 
price :—Held : not entitled to Prony 
-~Re Spercerauiry Baes, LTp., (1923) 


tp. L. RR. 827; 53 O. LL. R. 355; 
3 c. B. R. 617.—-CAN. 

4289 ib. --— —---.] --Re VAN- 
COUVER Dress Co., Urn. [1931] 3 


W. W. R. 220; 44 B.C. RR. 283.-- 
CAN. 


4292 i. Accountant —- Monthly 
silury—DPart time enployment.}—Held : 
he was a servant & entitled to rank as 
«& preferred creditor.—He GOoRDEAN 
FURNITURE Co., Ec p. SLADDEN, [1923] 
1D. L. R. 1198; (1923) 3 W. W. BR. 
O30, AN. 

4298 i. —-— Company official — 
Director.j—The mere fact that a 
director who claims priority for wages 
Sa superior officer of a co. does pot 
of itself deprive him of priority. The 
rcal quesation ts whether the person 
inaking the claim has contracted to 
render servios to the oo. beyond what 
would come within the scope of his 
duties as a statutory officer.— Re 
KASTRRN ONTARIO MILK PRODUCTS 
Co., [1923] 1 D. L. R. 691: 210. WL N 
4833 62 s L. R. G7.—CAN. 
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.]—~The preferential rights of 
& landlord are restricted as provided 
by Landlord & Tenant Act, a 38, & 
®& landlord cannot claim to rank as a 
proferred creditor in respect of sums 
voluntarily paid by him for taxes 
owl by pkpt.—Ffe ORVsTAL, [1926) 
4 D. ° t. 84 , 59 QO. L. R. 44.—CAN, 


hii, —— Under Landlord’s Ait) 








(Ba ) Act, 1924 (c. 12) (4 
$s. 3.}~—The above sect. entitles a lan 
lord to priority to the oxteut of the 


J.8, 


amount limited thereby over all 
bkpt.’s secured creditors, including the 
Crown.—fe STANDARD PHARMACY, 
Tan., Re ALBERTA PROVINGCE’S CLAIM 
(Alta.), [1926] 2 D. L. BR. 300; [1926] 
1 W, Ww. R. 773.—CAN, 


h ill, —— Cannot be deprived of 
preferential lien—Lxcept by agreement.) 
—Re MILNER, Ez p. YorBES (Ont.), 
Cae 2 D. L. R. 988 : 7 C. B. h. 319.— 











si. Special covenant, ) 
~— Held: notwithstanding a _ clause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises: were occupied 
oy the trustee.—CANADIAN CREDIT 
MEN’S TRUST ASSOCN. v. MONKA (1924), 
$4 B. Cc. h. 99.—CAN. 


en. Arrears of rent—Priority over 
—War revenue taxes.J}—Re 80LOMONS 
BocHNER For Co., (1924) 1 D. L. R. 
685; 530. L. R. 497; 240. W.N. 42. 
—CAN. 


sp. —--,J-—The Crown 
claiming under War Revenue Tax Act 
& a landlord for arrears of rent rank 
inter se according to their priority in 
time.— Re Davis, {19241 3 D. L. KR. 
5563 4 Cc. B. Rr. 698.—CAN. 


Q Sales taz.|— Re CaALcus 
Co., Lrp., Ax p. McGuire, [1925] 3 
D. L. HR. 809; 57 0. L. R. 2723 5 
CG. B. R. 763; revsg., [1925] 2 DL. BR. 


en per eee 





8 7 








216.—CAN 
ar. -——— Taxes due under 
Income War Tax Aet, 1917.)—Ke 


HOuBERSTONE Coa. Co., LTp., Ex 7. 
NATIONAL TRusT Co., LTp, [1925] 3 
D.L. R. 154; [1925] 2 W. W. R. 68; 
' G& B. Ri 7193 revag., {1925} 1 
Ww. W. R. 064; 5 C. B. R. 639.— CAN, 

st. ——— Fees & expenses of 
trustee.}—The trustee’s claim for his 
fees & expenses always precedes the 
Crown's claim for taxes under War 
Revenue Tax Act, but if the landlord's 
clainn arose anterior to that ef the 
Crown, then the trustee’s claim will 
eount after the landlord’s & will pre- 
eede the Crown’s claim.—Re Davis, 
i O24) 3 D. L. R. 556 4 4 Cc. B. R. 698.— 





su. ——- Lhrec months’ rent accrucd 
prior to bankruptcy-—Construcd as 
“accrued due nert prior.” |—Re CLa- 
MAN'S, LTD., 11932} 1 W. ~ RR. 43.--- 
CAN. 

sv. Landlord morl(gagee—Mortgagor 
attorned tenant.J—By virtue of Bkpcy. 
Act, 8. 126, sect. 3 of Landlord’s 
Rights (Bkpey.) Act, 1924, of Alberta, 
& sect. 105 of Land Titles Act of 
Alberta, a mtgee. to whom the mtgor. 
has attorned as tenant is entitled on the 
bkpcy. of the mtgor. to be paid out 
of the proceeds of the distrainable 
assets in the lands of the trustee, in 
priority to all other debts, for threo 
months’ arrears of rent, & the costs of 
distress, if any.—Re PORTER 
CANADIAN BANK OF COMMERCE, [1930] 
1 W. W. R. 61; [1930] 1 D. L. R. 909; 
11 Cc. R. R, 919.—CAN. 


sw. Covenant by tenant to paytares & 
other expenses.}-—-A landlord can only 
rank a8 a preferred creditor in respect 
of arrears of rent, & this is so éven 
where the lease stipulates that the 
tenant shall make other payments, 
namely a portion of the taxes & costa 
of heating the premises.—Re STANLEY 
Mitus Co. (1924), 27 0. W. N. 123; 


29 


Re Evins, Ex 
Sm. 662; 19 
469; 14 Jur. 405; 64 E.R. 661. 


4298. Add. Annotation :—Consd. 
Regent’s Garage & Engineering Co. (1920), 
90 L. J. K. B. 788. 


. HICKIN (1850), 3 De G. & 
.J. Bey. 8; 14 1L. T. O. S. 


Moriarty  v. 


G0.» f1924]3 D L. R. 40; 40.3. R. 
655.—-CAN. 


sx. Costs of distress.|—Re MCKENZIE, 
[1924] 1 W. W. R, 150; 40. B. BR. 
492.—CAN. 
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fi. Debt not being debt for 
faves, rafes or asacssments. ~~ he Crown 
in the right of a province has no 
priority over other creditors of bkpt. 
with respect to a debt due to it which 
is not a debt for taxes, rates or ussess- 
ments.— fe CaARDSTON U. F. A. Co- 
OPERATIVE Assxocn., LTp., He PRo- 
VINCE OF ALBERTA, [1925] 4 D. L. R, 
897; [1925] 3 W. W. R. 8651.—CAN, 


f ii. eo -}+—Re STANDARD 
PHARMACY, LTD., Re ALBERTA PRo- 
VINCE'S CLAIM (Alta.), [1926] 2D. L. R. 


ri. Sales tares.}—Sales taxes 
due to the Dominion Govt. under 
Special War Kevenue Act (Dom.), 
1915 (c. 8), as enacted by 10 & Ii 
Geo, 5, c. 71, are merely debts due to 
the Crown, not expressly charged upon 
the assets of debtor.—Jre West (F. E.) 
& Co. (1921), 62 D. lL. R. 207: 50 
O. L. R. 631 H 2 C. B. R. 3.—CAN, 


ria.—— -J—-12 & 13 Geo, Vv. 
(c. 47), amending Special War Revenue 
Act, 1915, & by sect. 17 making the 
taxes to which it refers a lien or charge 
open the property of a debtor in favour 
of the Crown, & directing that this 
lien shall prevail, notwithstanding tho 

rovisions of the Bkpcy. Act, does not 

n terms repeal the Perey: Act; & 
the repeal of sect. 17, in 1925, by 15 & 
16 Geo. V. (c. 26), 8. 9, leaves the 
prerogative right to prior payment in 
@ case of bkpcy. untouched, By 
sects. 86 & 51 of the Bkpcy. Act, the 
Crown has surrendered its prerogative 
to be paid debts due to it in priority 
to debts due to a subject, save only 
debts that fal] within sect. 51, sub- 

» 6.—HRe Moore (D.) Co., Lrp., 
{1928} 1 D. L. R. 383; 61.0, L. RB. 
434; 8C. B. R. 338, 479.—CAN. 


rib, ————. ]}— Jte WILNEK (Ont.), 
HP ecg 2D.L. 4,396; 8C. B, R. 616.~- 




















rio. ——~ ——.}—He A. Pucciny & 
Co., (1929) 2D. L. R. 558; 630. L. BR. 
§22; 10 C. B. I. 408.—CAN. 

rid. ——-,}---Re TYRER Co., 
119380] 4 D. L. R. 820; 11 BR 
479,---CAN. 

r ii. —— Charge againsl goods ad- 
mitted as seitler’s ce : to 
take priority over tho Hien for costs 
given an execution  crecditor.—e 
Witgy, Re ANTHONY Sarr Co., Re 
Crown’s Customs Dvuries CLAM, 
[1925) 4D. L. R. 7003 (1925) 3 
W. W. R. 683.--CAN. 


r fii. Wealth Insurance con- 
tributions.}-—-On a claim for arrears 
due -in respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debts ranking next after the 
nena] preferential payments :—eld : 
Health Insurance contributions were 
recoverable ouly as a civil debt.—He 
Linpsaay, [1926] N. 128.—IR. 

r fv. Debt due to Tani Com- 
mission.}—Held: a preferential debt. 
—Re MaLongEy, [1926] J. R. 208.—IR. 








rv. ———~ Contributions under Ur- 
end Insurance Acts.) - eld: 


9 


Cases 48384—4353a. 
43384. After this case add :— 


4338. Add. Annotation :—Refd. Re 


4342. Add. Annotations :—Consd. Fe 


4345. Add. Annoiation :—Refd. 


as regards the contributious payable 
under Unemployment Insurance Act, 
1920, by a bkpt.in respect of employed 


Health Insurance & Unemployment Insurance 
contributions.|-——-See National Health Insur- 
ance Act, 1924 (c. 38), ss. 4-9, 183, & Un- 
employment Insurance Act, 1920 (c. 30), 
ss. 5, 26 (4). 
4334a. Wife—In respect of annuity for main- 
tenance of husband’s household.|_—Where an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors.—BIRKETr v. PuRDoM, [1895] A. C. 
871; 11 R. 184, BH. L. 


4335a. —-— —-— Bond to secure annuity taken in 


payment.}|—-Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband.—Jte SLADE, CREWKERNE UNITED 
BREWERIES, LTD. v. SLADE, [1921] 1 Ch. 160; 
89 L. J. Ch. 556; 124 L. T. 232; 64 Sol. Jo. 
668. 


4386. Add. Annotations :—Consd. Re Slade, Crew- 


kerne United Breweries v. Slade, {1921} 1 Ch. 
160. Distd. Re Cumming & West, Ez p. 
Neilson & Craig v. The Trustee, [1929] 1 Ch. 
534. 

Wombwell 
(1921), 37 T. L. It. 625. 

Regent 
Finance & Guarantee Corpn. (1930), 69 
L. Jo. 283. Refd. Ke Wilson, Hx p. Sala- 
man, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. 

Dennistoun vv. 
Dennistoun (1925), 69 Sol. Jo. 477. 


4353a. 


ment creditor of a bkpt.. who has 
registered a certificute of judgment 
with the distmet registrar, is not en- 


ENGLISH AND Empire Dicest SUPPLEMENT. 
4353. Add. Annotation :—Refd. Re Slade, Crew- 


ne United Breweries v. Slade, [1921] 1 Oh. 
60. 


Debt left on deposit with debtors.] 
—A creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
with them until Jan. 1932, at interest, with 
commission to be paid to nominees of the 
creditor—namely, O. & his family; & it 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if F.’s name had 
been inserted therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
F. transferred the debt in equity to O., & 
on Mar. 2, 1926, the debtors had notice of 
that assignment. On Mar. 15, 1926, a receiv- 
ing order was mado against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
the firm for which, as between IF’. & the firm, 
F. through not having supplied the necessary 
funds, was liable, F's liability arising in every 
case from contractual liabilities undertaken 
by F. towards the firm at dates earlier than 
Mar. 2, 1926 :—Held: upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance moncy to the debtors 
on 2 contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39). 8. 2 (3) (d), with the 
result that O.’s proof for the £100,000 was not 








sb. Costs of action continued by 
trustee-—With authority of court.}-— 
Heli: eosta incurred after the inxol- 


persons, the Minister for Industry & 
Commerce (to whom al] the powers & 
duties of the Minister of Labour under 
the Act bave been transferred) is 
entitled to claim, not only the priority 
given by sect. 26 (5) of the Act to the 
four months’ contributions —inune- 
diately prior to the date of adjudication 
but. is also entitled to claim priority to 
ordinary creditors in respect of the 
anterior arrears of contributions, since 
they must be placed in the same 
category as Crown debta.—Re HEN- 
NESSY, [1932] I. Li. J1.--IR. 

sa. Surety paying Crown debt.j—A 
surety who has paid the indebtedness 
of the principal debtor to the Crown is 
entitled to stand in the samme position 
as the Crown & to exercise its remedica 
for the recovery of the debt,—Re PATHE 
FRERES PHONOGRAPH Co. OF CANADA 
(1921), 64 D. L. R. 628: 500. L. R. 
644; 2C. B. lh. 21.-—-CAN. 


PART XII. SECT. 1, SUB-SECT. 10, 


Fees & expenses of trustee.j—Sce 
cases in Part V1J., Sect. 5, sub-seet. 2, 
A., ante 





ti. ——, J—Crawrorp & Co. v. 
Hontrers & Co. (1817), 1 Nfid. L. i. 
43.—-NFLD. 

t ii. -—-— ~~—Firaus & GLEN 





INSOLVENT EaTatk (1831) 2% Nfld. 
L. 8. 27.—-NFLD. 

4331 i. Judgment creditor — Pegia- 

certificute of judgment.}—A judg- 


titled to a Hen against the estate for 
the costs incurred in obtaining tbe 
judgment.—Re Yawosk! (1922), 66 
D.L. R. 570; [192211 W. W. RR. 296; 
2 C. 3B. It. 181.—CAN. 

d i, -}-—#feld : the truatee 
must pay the sheriff’s feos & charges, 
including poundage & the costs of the 
execution creditor in priority to all 
other charges or claims —He Toronto 
MrtTaL & WasTE Co. (1921), 67 D. LL, BR. 
ey 510. L. R. 287; 2C. B. R. 138. 








ei, ~—-.J—The pve y of C., Ltd., 
was destroyed by fire in July, 1930, & 
on Aug. 27 the co. became bkpt. 
$29,404 was received on certain fire 
inanranee policies held by the co. 
One I, had previously sold timber to 
the co. in which be stil] retained an 
interest. When the fire occurred I, 
advanced 815,000 to the co. on 
July 30, & by agreement with the co. 
took as security an assignment of the 
first $15,000 which should becomo 
payable to the cv. on the insurance 
policies. The assignment was not 
registered under Assignment of Book 
Aceounts Act :-fleld: in view of 
sect. 2 of the 1930 Amendment regis- 
tration was not. necessary, as the moncy 
was “growing due under a specitied 
contract,”’ & f. was entitled to priority 
in respect of $15,000.~ fte CAMPBELL 
ee tad ana ere ale 2 Dp. va 
. : % * Ne * a aon 4) ea r] 
B.C. R. 412.—-CAN. si 
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vency proferred.-—MYERSON vw. GHKEN 
es (1922), 68 D. L. lt. 209.— 


m {. Price of goods eh dal to debtor 
— With approval of trustee—KFor con- 
finuation of bustness after bankruptey.| 
—fleld: accounts for such pacar pre- 
forred.-—-Re Moris, [19238] 3 D. L. 
818; 53 0. L. R. 36.—CAN. 


sc. Aloney-lender.|—In no case can 
a person who lends money to another 
before the latter’s bkpoy. rank ae a 
referred creditor for the mone FO 
oaned.—Ropprn tr. GoapMaN (1922), 
67 D. L. R. 635.—GAN. 


ed. Solicitor—Coaets of eparing 
authorised assignment, }-— te Jacosson, 
Kx p. GOLDBERG (N. B.), [1927] 2 
D. lL. R. 363 H 8 Cc. B. Rn. 26 -—CAN. 


se. Arrears af maintenance of lunutic.] 
—A person of unsound mind having 
died jusolvent, arrears due fur mainte- 
nance to the institution where he bad 
been kept wore allowed after debta dne 
to the Crown, & in priority to the taxcd 
costs of his comimittee.—Re MAGuiRre, 
[1923] 1 I. R. 108.—IR. 


PART XII. SECT. 2, SUB-SECT. 1. 


4335 viii. - Pawment of debi 
| wife aa suret Sd husband. teld: 
wife not 4 eferred creditor.—Jic 
BARRON, Lie BARRON, {1924} 4 


”. 
b. L. It. 1367 H 4 C. B. R. 624,—CAN. 


Hable to be postponed to the claims’ of the 
other creditors.—- Re Pinro Leire & 
NppHews, Ex p. Des Oxrvans (VISCONDE), 
[1929] 1 Ch. 221; 98L.J.Ch. 211; 140 L. T. 
587; [1928] B. & O. R. 188. 


4357. Add. Annotations :—Consd. 


Vol. I1V.—Bankrupicy. Cases 4368a— 4578b. 


Re Oumming 
& West, Ex p. Neilson & Craig v. The Trustee, 
[1929] 1 Ch. 534. Refd. Re Slade, Crew- 
ls United Breweries v. Slade, [1921] 1 Ch. 


Part XIIl.—Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws—Void.])—SrTaines v. WAIN- 
WRIGHT (1839), 6 Bing. N. 0. 174; 8 Scott, 
280; O91..J.C. P. 107; 183 EB. R. 68. 

Annotation :-—Distd. Prince v. Haworth, [1905] 2 K. B. 768. 

4403. Add. Annolations :—Apld. Re Dome & 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. fie Wells, Swinburne-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Re Gurwiez, Ex p. Trustee (1919), 88 I. J. 
K. B. 740; Lazard Bros. & Co. v. Banque 
Industrielle de Moscou, Lazard Bros. & Co. 
opewene Bank, Ltd. (1931), 101 L. J. K. B. 


4432. Add. Annotations :—Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. Re Fenton (No. 2), Hz p. Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 


4433. Add. Annotation :—DIstd. Re Houlder, [1929] 
1 Ch. 205. 


4484a. Proof subsequently reduced.|—Re 
SEARLE, Hoare & Co., No. 3210a, ante. 


4487. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 


4494. Add. Annotation:—Refd. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. 


Dewe, 


Part XIV.—Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4545. Add. Annotation :—N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 
4547, Add. Annotation :—Refd. 
(1923] 2 Ch. 802. 

4549. Add. Annotation :—Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4551. Add. Annotation :—Refd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.!— 
Debts incurred for necessaries by a bkpt. 
after adjudication, & also funeral expenses 
to a reasonable amount, may properly be 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect. does not deprive the bkpt. of those 


Re Sarjeant, 








Part XV1I.—Miscellaneous 


4578a. Motion to declare property part of bank- 
rupt’s estate--Who may appear.]—On the 
hearing of an application by the trustee in 
the bkpcy. to declare certain a 
alleged to have been transferred by the bkpt. 
to resps. to be part of the bkpt.’s estate, 
objection was taken to the motion being 
heard on the ground that certain of the 
property claimed by the trustee had been 
sold by resps. to the parties taking the objec- 
tion, & that no notice of motion had been 
served upon them :—Held: the objection 


PART XII. SECT. 2, SUB-SECT. 3. 
80. Agreement to postpme “ personal” 


to recover money pata in error.j)-——Held : 
not maintainable, it not being open to 


fruits of his personal exertions which are 
necessary to enable him to live; in other 
words it igs anly the surplus over & above that 
which vests in the trustee (TOMLIN, J.).— 
Re WaA.trTer, SLococK ». OFFICIAL RECEIVER, 
f1n29] 1 Ch. 647; 98 L. J. Ch. 403; 141 
L. fT. 3190; [1929] B. & C. R. 63..- 

4556. Add. Annotations :—Retd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369; A.-G. v. 
Jackson, (1932), 48 T. L. R. 20). 

4559a. Administration of estate of undis- 
charged bankrup!—Right to after-acquired 
property.}—e SarnJrkantT, No. 1808a, ante. 

———.]— See, now, Bkpcy. (Amend- 

ment) Act, 1926 (c. 7), 8. 3. 











Practice and. Procedure. 


must fail; any order made upon the motion 
would affect only the right of the trustee & 
resps., & would not affect the rights of any 
other person; & the parties taking the 
objection had no locus standi to be heard.— 
Re Von WEISSENFELD, Lx p. HENDRY (1892), 
9 Morr. 30. 
Annotation :—Reid. Re Hirth, Hx p. Official Receiver (1899), 
68 L. J. Q. B. 287. 


4578b. Appearance of infant on motion—Appoint- 
ment of guardian ad litem.|]—(1) Where it is 
desired to bring an infant bcfore the ct. the 


etition for the administration in 
heace: af a deceased debtor’s extate it 


ee : the judge to behind the declared is sufficient to extablish that the estate 

Geile —irmers See’ ARUN MEER Sy CMEC SATUS He Meh ahaa 

ae LOE 9 Ds Be De thee eet) IN. 3. < : some" (1939), 89 SR. N.S. W. 330: 46 

i N.S. W. W.N. 111; 1A. B.C. 39.— 
PART XIII. SECT. 6. PART XIV. SECT. 1, SUB-SECT. 1. AUS. 


af. Refund—aAction in county court 


sg. Time of tneolvency.})-—~ Upon a 
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Cases 4578b—4665a. JINGLIsH AND EMprre Dicust SUPPLEMENT. 


proper course is to apply for the appoint- 
ment of a guardian ad litem for that purpose. 
(2) Where, on an appeal from a County Ct., 
the Div. Ct. in bkpcy. directs such appeal to 
stand over in order that certain persons, 
some of whom are infants, may be made 
parties, it would appear that application for 
the appointment of a guardian ad litem 
should be made to the County Ct.—Re 
noe Ee p. Trustee (1887), 8 Morr. 
Annotation »—Asto (i) Folld. Re Dent, Ex p. Trustee (1922), 
92 L. J. Ch. 106. " 
4585. Add. Annotation :—Expld. Re Gay, Trustee 
v. Bennett & Georges Tiard (1931), 101 
L. J. Ch. 127. 
(That case did not decide the point. The 
headnote is inaccurate. It ought not to 
have been reported, per FARWELL, J.) 


4586a. ———.|*-—-A notice of motion seeking 
personal relief against a foreigner cannot be 
served out of the jurisdiction, & in such a 
case the ct. cannot give leave to serve resp. 
abroad.—Re Gay, TRUSTEE v. BENNETT, 
(A. A.) & GEORGES TrarpD (1931), 101 L. J. Ch. 
127; [1931] B. & C. R. 45. 
4612a. Prima facie evidence of fraudulent pre- 
.  ference—-No right to appeal reserving right to 
call rebutting evidence. |—-Where a trustee in 
bkpcy. has called evidence in support of a 
charge of fraudulent preference by the bkpt., 
resp. must elect either to call rebutting 
evidence, or to conclude his ease on the 
footing that the evidence given is the only 
evidence. He cannot by agreement with his 
opponent & by leave of the county ct. judge 
obtain an adjournment & lodge an appeal, 
reserving the right to call rebutting evidence 
in case the appeal should result in favour of 
the trustce.—Re MOYNIHAN, Er p. TRUSTER, 
[1930] 2 Ch. 356; 99 L. J. Ch. 26; 143 L. T. 
703; [1929] B. & C. R. 116, D.C. 


4613a. Objection by one party.}—PRACTICE 
E, [1899] W. N. 121. 


4688. Add. Annotation :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 


4637. Add. Annotation :—Apld. R. v. Tuttle (1929), 
140 L. T. 701. 


4637a. Admission at preliminary examination— 
On crimina)] charge of misappropriating funds.) 
——The accused, who was a trustee under a 
will, was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 
shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
agaiust him by the co-trustee in the Ch. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invested the 
capital in his own business. Subsequently, | 
in bis preliminary examination in bkpey., 
he made admissions to the Official Receiver 
| 
| 








in regard to the disposition of the capital 
by Lim. He was indicted for fraudulent con- 
version as a trustee under Larceny Act, 


4665a. 


1916 (c. 50), a. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (c. 96), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words :——Held: the admissions in the pre- 
liminary examination in bkpcy. were not 
admissions made “in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy.,” 
& could, therefore, be given in evidence at 
the trial without infringing Larceny Act, 
1916 (c. 60). 8. 48 (8).——-R. v. TUTTLE (1929), 
140 L. T. 701; 45 T. L. R. 357; 2) Or. App. 
Rep. 85; 28 Cox, C. C. 610, C. C, A. 


4688. Add. Annotation :—Refd. Re Drage, Palmer 


& Roberts v. Knight (1926), 184 L. T. 765. 


4665. Add. Annotation :—Consd. Re Cohen, Ez p. 


Trustee, {1924] 2 Ch. 515. 
Necessary before other side entitled to 
refer to contents.}—On Juno 29, 1923, resps., 
having received from bkpt. an order for 
goods, on the same day delivered tliem to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
reyguest was post-dated to July 10. On 
ate 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 3! in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the atuount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made ayainst bkpt. Upon a motion by 
the trustee in bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
reference under 1934 Act, s. 44 (1), resps. 
iled an alfidavit in opposition, which con- 
tained statements which revealed a volun- 
tary olfer on July 30 on the part of bkpt. to 
reaps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment :— 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an aflidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 





' imminent expectation of bkpcy. voluntarily 


pays a particular creditor with the result 
of giving him a preference in fact, & the 


PART XVI. SECT. 3, SUB-SECT, 1. 14 Sask. L. R. 356.—CAN. ve. NAaBIN CrHanDRa RaM CHANDRA 
4606 i. Part of erxamination.}—A ¢i—— ——.}—Powera under rt eam 1928), 1 LL. HR. 56 Cale, 
portion merely of an examination under Presidency Towns Insolvency Act, . 


Bkpcy. Act of a person ulleged to have 8. 36, are not to be used when parties 
property of debtor in his posrsession are tn Htigation. as an extra thethod PART XVL SECT. 8, SUB-SECT. 2, 
cannot be admitted in evidence in of discovery in addition to the aan gj. Afotion for trial‘ of bankruptcy 


collateral procecdings.—-HOULDING vv. facilities for discovery 
ta 


CANADIAN CRE MEN’ ordinary li 


enjoyed actwnu-—-Adjourn 
fee Bode ot 


went to take oral evi- 
dence, }—-Re Fuuron, (198514 D. L. kh. 


DIT N’s TRUST 
ABSSOON., LTD., [1921] 2 W. W. R. 899; Uivil Procedure.—Sarat Kuman Ray 1001.—OAN. 
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reason for such payment is unexplained, a 
ima facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a primd facie case of fraudulent 
ea & the creditors having withdrawn 
ieir affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on 
application.—Re Couren, Ex p. TRUSTEE, 
[1924] 2 Ch. 615; 94 L. J. Ch. 73; [1924] 
B. & C. R. 143; sub nom. Re Conen, Ex Dp. 
TRUSTEE v. SNow (W. BR.) & Co., 69 Sol. Jo. 
85, C. A. 
Annotation :— ? 
sti TT CIN “e ry Distd ne Drage, Palmer & Roberts v. 
4871. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


4704a. —— ——— Whether barred by lapse 
of time.]—In the circumstances :—Held: a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment.—Re FISHER, Ex p. BRUTTON (1845), 
De G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15; 41. T. 0. 8S. 321; 9 Jur. 96. 


4705. Add. Annotation :- -Refd. Knight v. Knight, 
[1925] Ch. 835. 


4714a. Direction as to costs as between trustee & 





4771a. ——-_ —_— 


477228. -W 


4772b. - ——|]—S 


4790a. Bankruptcy matter 


Vol. IV.—Bankruptey. Cases 4665a—4818. 


claimant against estate—Should not be in- 
cluded in order settling rights of parties. |— 
Jt is not, as a general rule, necessary or 
desirable that the order which determines a 
contest between a trustee & a person making 
claims against the estate sho contain any 
direction as to the manner in which the costs 
of the trustee or costs which he is ordered to 
pay should be dealt with as between the 
trustee & the estate.—‘'‘ Practice Note ”’ 
(1930), 47 T. L. R. 88; sub nom. Re Simms, 
eee QuaIre (A. E.), [1929-30] B. & C. R. 


—WILLASEY v. MASHITER 
K. 293; 40H. R. 112. 


. HALLEY v. WILLIAMSON 
(1843), 6 Man. & G. 269; 6 Scott, N. R. 948 ; 
134 B. R. 894. 


(1884), 3 My. 


]—SHHA v. Boscuetri, Re 
PEILE (1858), 25 Beav. 561; 53 BH. RK. 751. 


Sect. 6.—OTHER CASES. 


in which infant 
interested—-Chancery practice relating to 
infants applicable.|—‘‘ PRacticE NortTr,”’ 
[19380] W. N. 254; [1931] B. & C. BR. 44. 


Part XVII.—Appeals. 


4794. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007, 

4808a. Who is ‘‘ person aggrieved.’’]|—A. person 
who alleges himself to be a creditor under a 
bkpcy., but who has omitted for several 
years to prove his debt in the regular way, is 
not a “person aggrieved” within Bkpcy. 
Act, 1869 (c. 71), s. 71, by the refusal to make 
an order the result’ of which, if made, would 
be to increase the assets available for the 
creditors, & is, therefore, not entitled to 
appeal from the refusal.—Me Woops, Ew p. 


PART XVI. SECT. 4. 


sk. Ex parte order—HKescission~——Non- 
disclosure of true state of affairs.}— 
URDON BROTHERS, LTD. (Ont.), 


PART XVI. SECT. 5, SUB-SECT. 1. 


ji. —— ——-.)—Held: aa the 
work done by the solr. in collecting the 
debts due to debtor was of real benefit 
to his estate, & was done with the 
tacit annction of the ct., the coste of 





4808b. ———.] 


4818. Add. 


Ram CHANDRA SHAKA (1928), I. L. R. 
66 Cale. 687.—IND 


st. From judge in inanlvenry—To 
He YU Divistonal Bench.}—SAaRAT KUMAR Ray 
ae $D.L.R.131; 7C.B.R.576.— vv. Nanin CnanprRa RAM CHANDRA 

AN, a (1928), I. L. R. 56 Cale. 667.— 


sv. From Divisional Bench—To Full 
Bench. |-—SARAT KUMAR RAY v. NABIN 
CHANDRA RAM CHANDRA SHAKA (1928), 
I. L. R. 56 Cale. 667.—IND. 


PART XVII. SECT. 2. 


Dirron (1879). 11 Ch. D. 56; 40 1. T. 207; 
27 W. R. 401, ©. A. 


Annotations :—Expld. Re Sidehotham, Jér py. Sidebotham 
(1880), 14 Ch. p. 458, Cc. A. i ) 
Stephenson (1894), 63 L. J. Q. B. 570. 


Re Langtry, Evr p. 





Re Burn (J.), Ke p. DAwson 
(EK. N. de V.); MCCLELLAN (H. T.) & TRUSTEE. 
No. 6318a, post. 


Annotation :—Refd. Re Mathieson 
{1926), 70 Sol. Jo. 1161. 


fo appeal to Supreme Court of Canade.)-— 
Re Hupson FASHION SHOPPE, LTD., 
Ex p. RovaL Dress Oo., [1926] 1] 
D. L. R. 515 Py 58 O. L. KR. 298.—CAN, 


sc. Grounds fur granting leave-— 
Lanidtord’s preferential claim for rent 
endangcered—By claim of Crown-—Unider 
War Revenue Act. 1915.]}—Re CaLcus 
Co., Lrp., [1925] 2 D. L. R. 228; 5 
C. B. R. 514.—CAN. 


sd. —-— Question of great importance 
& general interest, |— BOILy v. MCNULTY, 
1927) 2 D. L, R. 1010; [1927] S.C. ft. 


the solr. should be paid to him out of 
the money lodged by him with the 
official assignee.— ALONEY, (1928) 
ks R. 155.—-IR. 


Of successful application for 


D. L. R. 407; 7C. B. R. 631; varying, 
{1926] 2 LD. L. R. 1025.—OAN. 

sp. Rights of svliritor-—Amount of 
Seea—Eatute not realised by truastee.J— 
Ré CaPian, (1923518 D. L. R. 964; 6 
0. B. R. 826.—OAN. 


PART XVII. SECT. 1. 


ar. From registrar in insolve To 
é exercising tasolvency ju 
~— for es. | 


mee oO 
Sanat KUMAR Ray ¢. NABIN OHANDRA 


sz. Order invulving amount exceeding 
$500.]—An appeal Lica on the question 
whether a creditor for an amount over 
$500 shall be entitled to rank on 
bkpt.’s estate as a secured creditor or 
merely as an ordinary creditor, bein 
an appeal involving an amount exceed: 
ing $500.—APEX LUMBER Co: ». 
JOUNSTONE, {[1925] 3 D. L. R. 1050; 
{1925] 3 W. W. R. 360.—CAN. 

sa. Order on question of procedure. |-— 
No appeal lies from a decision on a 
vuestion of procedure.—-WINTER vt. 
APILANO TIMBER Oo. (1926), 387 
pe R. 91; ({1926] 2 W. W. R. 536.— 


PART XVI. SECT. 3, 
4815 i. An ion for leave—Within 
what time—Hazteneion of time—Leave 
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7 5.—CAN ° 


wok —— Whether note ene “trader” 
in Landlord & enant Act, 
Cc. 8. N. DS om 1903 (ce. 158), 8. 47.)—Re 
HoTrer Duoustoep, Lrp., QUINN  ». 
GUERNSEY, [1927] 1 D. L. R. 810; 
{1927} 8. C. R. 184.—CAN. 


#). —— Question of construction. }— 
Heid: leave to appeal should be 
granted. Among other questions, the 
meaning of the word “ settlernents ” 
in Bkpry. Act. a. 80, appears to be 
involved in this appeal, the point being 
whether this word sbould receive the 
same construction as that given to it 
under the English Bkpcy Act, 1914 
o. 59), a. 42.—GARSON v. CANADIAN 
REpIT MEN’s Trust Assocn., LTD., 
ee $D L. R 937; [1928)S.C R. 
19 ; 10 Cc. B. R. 203.—CAN. 


Cases 4819—5085b. ENGLISH AND Empree Dicest SUPPLEMENT. 


4819. Add. Annolalion :—Refd. Re Mathieson 


(1926), 70 Sol. Jo. 1161. 
4886. Add. Annotation :—Refd. Re A Debtor, 
{1928} Ch. 199. 
Add. Annotation :—Consd. Bottomley v. 
West Derby Assessment Committee, ete. 
(1981), 47 T. L. R. 468. 
4857. Add. Annolation :—Refd. Re Barley, [1923} 
1 Ch. 177. 

4860. Add. Annotation :—Consd. Re Barley, [1923] 
1 Ch. 177. 

4869. Add. Annotation :—Consd. Re Barley, {1923} 
1 Ch. 177. 


4878. Add. Annotation :—Consd. Re Barley, [1928] 
1 Ch. 177. 


4850. 


alate ae :—Refd. Re Barley, [1923] 
4888. feat Aen :—Consd. Re Barley, [1923] 


4894. Add. Annoiation :—Refd. Re Barley, [1923] 
1 Ch. 177. 

4907a. ——_— ——— Appeal by Poor Person. ]|— 

Ke DEBTOR (1932), 74 L. Jo. 291, C. A. 

4914a. Point not taken in court below. }— 
fie DEBTOR (No. 16 or 1922), Ea yp. THE 
DEBTOR, No. 875a, ante. 








Sect. 10.—OTHER CASES. 
4970a. Appeal from county court—Documents to 
be supplied.}—PrRactTick Nore, [1932] W. N. 
172; 174 L. T. Jo. 46. 


Part XVIll—Order of Discharge. 


To statutory cross-reference add: 


- Discretion of court to hear creditor. |— 


4996a. 
McCLELLAN (No. 2), 


Re Burn, DAWSON v. 
No. 19866b, ante. 


5023. Add. Annotation :—Consd. Re Kutner, [1921] 
3k. B. 93. 


50385a. Payment of money in consideration of— 
Void.}—A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
C., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his opposition 
to A.’s discharge, undertook that B. should 
be the sole assignee of A.’s estate, & should 
receive £100 out of it within three weeks 
from his appointment :—Held: this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void.—-MURRAY v, 


—‘* See, also, Bkpcy. (Amendment) Act, 1914 (c. 7), s. 1.” 


1099; sub nom. Murray v. RED, 6 L. J. 
O.S. K. B. 348, 

Annotations :— Apid. Hall v. Dyson (1852), 17 _Q. B. 785. 
Consd. Levita’s Ciaiun (1894) 3 Ch. 365. Refd. Gilmour 
v. King (1833), 3 Tyr. 581. 

5035b. -}—An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum of money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
fraud upon the other creditors, although it do 
not.sappear that the money is to be paid out 
of the insolvent’s funds.—HALL v. Dyson 
(1852), 17 Q. B. 785; 21 L. J. Q. B. 224 ; 
18 L. T. O. 8S. 63, 223 ; 1é Jur. 270; 117 
i. R. 1481. 

Annotations :—Consd. McKewan v. Sanderson (1873), L. R, 
15 Eq. 229 : MckKewan v. ree ee au bas R. 20 Eq. 


65: Levita’s Claim, [1894] 3 Ch. 3 efd. Hills v. 
neta (1853), 8 Exch. 751; Lound v. Griniwade ee 








REEVES (1828), 8 3B. & C. 421; 
K 161; 


» B. 423; Dan. & LI. 


PART XVII. SECT. 4, SUB SECT. 3. 


4855 li. ——.)—-Where an applica- 
tion to a judge ‘of this ct for leave to 
clot from a judgment of a provincial 

of appeal in a matter arising under 
the Bkpcy. Act [a made within the 
thirty days specified by Bkpey. Rule 72, 
or where the specified fourtecn dave 
notice. has not been given to the 
ndverse party, the application rust be 
dismissed : the judge has no power to 
extend the time.—Re Nortn Snonr 
TRADING CO.,, ee W ASIT- 


INQTON ASSCK. CO Gaanow & 
Crourter, [192812 D. L. R. 136: BF did 
8. C. R. M 10 C. B. R. 181.— 





4855 iii. .}~—The Supreme Ct. of 
Nova Scotia en banc cannot, nor can a 
judge of the Supreme Ct. ot “epee 
extend the time fixed by 
Rule 72 for ah application to be eee 6 
to a judge of the Supreme Ct. of 
Canada for especial leave to appeal to 
this ot.—e WrBBER, VALISAKY ¥. 
Bacon, es S.C. R. 498.—CAN. 


4855 ———. }—~ Re Wenanrr (N : 
sir 4 D. L. R. 244.—CAN, ere 


4856 v. -}+—-The judge sitting in 
bkpcy. from whose dee ixton an appeal 
was taken to the Appeal Ct. under 
sect. 174 of the Bkpcy. Act has power, 
under a. 163 (5) of the Act, to extend 
the time limited by Bk ape. Rule 72 
tor applying to a judge of the Supreme 





2 Man. & Ry. 
108 BE. R. 


Ct. of Canada for special leave to 
appeal to this ct., under sect. 174 (2), 
from the Appeal Ct.’s decision.—Ite 
Suita & HoGan, Lrp., INDUSTRIAL 
ACCEVTANCE CORPN., LTD., & wanes 
DIAN ACCEPTANCE CORPN. » LTD 

CaN ADA PERMANENT TrRusT Co., (19313 

. C. R. 652.—CAN. 


PART XVII. SECT. 9. 


sk. Jurisdiction of Court of Appeal 
of British Columbia.}—The above ct et. 
when acting as an appeal ct. in bkpcy. 
bas completes juriadtetion over coxta.— 
Re Ou ee no wa Co. (ASSIGNYWUENT 
OF) Uae 65 D. L. R. 13823 (1922) 2 
Ww. W, 220: eb nom. OANADIAN 
Crepir atti TRUST ABSOCN., LTD. v. 
JANG Bow Kre & Yin SHEE, 31 
BL. Cc. R. 40,— CAN. 


5013 3. Whose interests court muat 
consider—Public interesta.}~—On con- 
sidering the application of a debtor for 
his dixcharge under Bkpcy. Act, regard 
must be bad not only to the intereeta 
of bkpt. & hit creditors, but a? to the 
Inferests of the ay ia sates 
ane ae tiee Ww. W. TR 

014 f. aaa 


Se [192 
Cc. B. Rh. "34 —C 

501 nee Re JONES, 
(1926] N. Z Z. Le R.. ee 
34 


erat Se ‘Thomson (1890), 24 Q. 
742: Windhill L. LB. of 


ealth v. Vint (1890), 63 L. 1 366" 


di. - of truate 3 *3 etl as 
Re McKenzie (Man.), (1926) 4 D. L. R. 
210.—CAN. 


5018 iii. ———, ]—It is the policy 
of the Legislature that normal y an 
insolvent on giving up the whole of his 
property should be a free man aguin. 
4ut in considering arvapplication by an 
insolvent. for his discharge the ct. must 
have regard to the interest of the com- 
munity at large. Where the insolvent 
has preyed on the public & ts still likely 
to do so if freed from insolvency, & 
during bis insolvency has disregarded 
the interests of his creditors & haa 
the Ome witbheld information from 
the Official Assignee which it was his 
duty to disclose, Bee ct. should refuse 
to grant him discharge.-— ate A. 
MAMBA v. M. FE. MAsID (1931), IJ. L. R. 
9 Kan. 333.—IND. 


PART XVIII. SECT. 8, SUB-SECT. 2. 


li, ———.}—Tbe ting or refusing 
ofa discharge to rf a bi pt noma or we Art gi 
tion of terms wit t 
matters for the bie hl of judicial dis: 

cretion; therefore an aprel late ct. 
will heritate to interfere with an order 
made upon reasonable grounds, but it 
may moderate os conditions {imposed 
if they appes too oncrour.— rte 
LORE, nits ee L. HR. 986; 1 
Ww. SE Man. L. R. 48; 10 
C. B.R ee Can. 


5038a. ———.|—-A bill of exchange given to buy 
off opposition to bkpt.’s last examination & 
the allowance of the certificate :—Held : 
a Re opel ny Rs v. HAWKES (1862), 


5039a. ———.]——-Held : a fraud on other creditors. 
—Rocers v. KInaston (1825), 2 Bing. 441; 
10 Moore, C. P. 97; 3L. 3.0.8.0. P. 17; 
180 BE. R. 376. 

Annoigtion :—Reld. Swoenle v. Sharp (1826), 12 

5089b. ———_.] Held: the agreement was ilegal.— 
HILits v. MITSON (1853), 8 Exch. 751; 22 
L. J. Ex. 278; 155 B. R. 1555. 

Annalarion :—Refd. Lound v. Grimwade (1888), 39 Ch. D. 


Moore, 


5039¢e. S. P. HUMPHREYS v. WELLING (1862), 1 
H.&C.7; 32 L.J. Bx. 33; 6L. T. 250; 158 
EB. R. 780. 


5043. Add. Annotations :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 93 L. J. K. B. 97. 


5050. Add. Annotation :—Consd. Re Kutner, [1921] 


3 K. B. 93. 

5052. Atter this case add ‘' See, also, Nos. 1654— 
1657a, ante.”’ 

50938a. —-—- Meaning of “‘ debt.’’] — Re Botiton 


BrotTuers & Co., No. 1657a, ante. 

5176. Before this case add, “ Sce, now, Bkpcy. 
(Amendment) Act, 1926 (c. 7), 8s. 1 (2).” | 

5262. Add. Annotation:—As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 
larger dividend than ten shillings in the pound 
paid.|—The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound—in this case 15s. in the pound — 
has been paid to his creditors.—Re Kotnen, 
[1921]3 K. B. 98; 901. J. K. B. 1264; 125 
L. T. 458; 37 T. L. R. 667; [19211 B. & C. BR. 





Vol. IV.—Bankruptcy. Cases 5088a—5299a. 


113; sub nom. Re KuTNeER, Fae p. DEBTOR v. 
OFFICIAL RECEIVER, 65 Sol. Jo. 604, C. A. 


5288. Add. Annotation :—Refd. Re Barley, [1923] 
1 Ch. 177. © 


5852a. ——~ ——— Illegal agreement with creditor— 
Debt not revived.) — TaBRAM v. FREEMAN 
(1834), 4 B. & Ad. 887; 2 Cr. & M. 451; 4 
Tyr. 180; 31. J. Ex. 135; 110 EB. R. 690. 

Annotation :-—Refd, Wilkin v. Manning (1854), 9 Exch. 575. 


5364a. Liability under annulty deed.]—DovuaLas 
v. Smits (1849), 14 Jur. 294. 


5367. Add. Citation :—sub nom. Re MERCHANT 
TRADERS’ Surp, LOAN & INSURANCE ASSOCN,, 
Ex p. CHAPPELL, 19 L. T. O. S. 29. 


5387. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 


5387a. On forfeiture clause—Conditional  dis- 
charge.j—(1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustces are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 
person who has an interest of a:kind which, 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy.—Re CLARK, 
CLARK v. CLARK, [1926] Ch. 833 ; 95 L. J. Ch. 
325; 135 L. T. 666; 70 Sol. Jo. 3443 [1926] 
B. & C. R. 77. 

5397. Add. Citalions :—Bail Ct. Cas. 151; 17 
Jur. 165. 


5399a. Revives debt.|—THatr v. VERDIER (1770), 
2 Wm. BI. 724; 96 BK. R. 425. 


Dewe, 


PART XVIII. a 5, SUB-SECT. 1.— 





g i. Insolvency due to world 
conditions after War—No possibilty of 
payment of debts.J}—Re Rarusk (N, 8.), 
{1929} 4 D. L. R. 321; 10 C. B. R. 
570.~-CAN. 


PART XVII. SECT. 5, SUB-SECT. 1.— 
C, (b) ii. 








6073 fi. .]—The test as 
to whether a debtor's bvook-keoping 
methods are those usual & proper in 
the businesa carricd on by him is 
Whether debtor can at any time tell 
therefrom just how he stands to hier 
nakets & liabilities.—Re MORDEN (1922), 
66 D. L. R. 3323 (1922) 1 W. W. R. 
519; 2C. B. R. 189.—CAN, 

5081 ii, —-——.}—-EKven when a debtor 
payr lesa than fifty cents in the dollar 
to unsecured creditors & has not kept 
proper bouks of account, he may obtain 
his discharge if the ped ay appears to 
have been an honest one & he produces 
reasonable excuecs for his failuro to 
keep account books.—Re COVINGTON, 
11923) 4 D. L. R. 946.—OCAN. 

6081 lii, ——. ]—-Re Newsomm (Ont.), 
tee7] 3 Dp. L. R. 838 ° 8 C. B. R. 279.— 


PART XVIII. SECT. 5, SUB-SECT. 2. 


ri, —— Until payment of specified 
diridend.}~-On an application by a 
bkpt. for an order of discharge the ct. 
found that the conduct of the debtor 
peor to & leading up to the assignment 

ad heen characterised by various facts 
of the kind enumerated iu sect. 143 of 


the Bkpcy. Act, & refused an immediate 
or unconditional discharge ; but. while 
entertaining grave doubts whether 
appet. was entitled to any discharge 
at all, made an order suspending the 
discharge until a dividend of not less 
than 50 cents on the dollar bad been 
paid to the creditors.— He RUNNER 
(Man.), [1928] 1 W. W. R. 930.— CAN. 

6238 i. For what period—wNat less 
than minimum period— Misconduct.|— 
Re McCormack (Ont.), (1927) 2 D. L. R. 
492; 8 C. B. R. 211.— CAN, 

z {. .}—-Debtor had mis- 
represented his financial position for 
the purpose of obtaining credit. The 
ct. fixed the time for discharge at three 

ears from the date of the order.— 
ve THrrasen, (1924) 1 D. L. R. 588; 
[1924] 1 W. W. 1. 197; 34 Man. L. R. 
125.—C 








PART XVIII, SECT. 5, SUB-SECT. 3. 

i. ~—— Order for payment owt of 
salary.}—In exercising the discretion 
given him by sect. 142 (1) of Bkpcy. 
Act, R. 8. C., 1927, with respect to the 
salary of a bkpt. a judgo in bkpcy. 
should not make the fulfilment of an 
order against the debtor’s salary a 
condition of his discharge unless it is 
clearly established that the salary is 
more than what the debtor needs for the 
support of himself & his family.— 
Mason tv. CANADIAN BANK OF Com: 
MERCH, [1932] 1 W. W. R. 373.—CAN. 


6269 ili. ——.J-— Where the 
assets of the ascignors, a partnership, 
were not equal ty fifty centea in the 
dollar on thoir unsecured Habilities, & 





the ot. was not fully satistied with 
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explanations on certain mattera given 
by a partner asking for his discharge, 
an order was made for his discharge 
on his consenting to judgment against 
him.—Re Scerprrae Harpwarr Co., 
{1923} 1 D. L. le 4201; [9928] 1 
W.W. RR. 9663 3 C. BR. R. 734.—CAN, 

5269 iv. ~—]—Re FLETCHER 
& FLerTcHer (Sask.), (1930) 1 D. GL. R. 
218: 11 C. B. HR. 70; [1929] 3 
W, W. BR. 175.—CAN. 


PART XVIII. SECT. 6. 


g i. Creditor without notice of 
insalvency.}—The ct., on the applica- 
tiov of a creditor, annulled the -om- 
position order & the discharge & maidc a 
receiving order.—Re McKay, Hz p. 
Mason, [1924] 4 D. L. R. 3073 5 
C. LB. R. 81.—CAN. 


PART XVIII. aaa 1, SUB-SECT. 2.~— 








sl, Liability for necessaries— Medical 
expenses.|—Held: debtor’s diachargo 
did not free him from lability to pay 
for necessarics which included medical 
expenses. — Re REYNOLDS, [1924) 4 
D.}.. R. 104: 5C. B. R. 69.—CAN. 
am. Liability fo retmburse surety.]— 
K. was surety for payment of a debt 
due by G. to D. G. applied to be 
declared inaolvent & in due course G. 
was discharged. D. then sued K. 
ot a decree against him. Theresfter 
. sued G. for recovery of the amount 
which he had been compelled to pay :— 
Held: the order of discharge was a 
bar to the sult.—GANGADHAR Uv, 
Ase! (1928), I. L. R. 50 All. 606.— 


Cases 5809b—5519. ENGLISH AND Empree Digest SupPLEMENT. 
5309b. S. P. Brest v. BARKER (1782), 8 Price, 5424b. S. P. WILSON v. Kump (1816), 3 M. & B. 


533, n.; 146 BH. R. 1286; sub nom. BEST v. 
BarBER, 3 Doug. K. B. 188. 
Annotations :~Consd. Wilson v. Kemp (1815), 8 M. & 8. 
695. Apld. Sweenle v. Sharp (1826), 12 Moore C. P. 163. 
Refd. Blackbourn v. Ogle (1820), 8 Price, 526; Drew v. 


Annotations 
526. Consd. Re Ganderer (1822), 1 
Peers v. Gadderer (1822), 1 B. & C. 116. 


595; 105 BE. R. 783. 


2—N.F. Blackbourn 4. Ope PS PN 


Jefferies (1820), 8 Price, 531. 5455. Add. Annotation :—Refd. Indian & General 


5402a. S. P. Horton v. MoGGripGe (1816), 6 
Taunt. 563; 128 E. R. 1154. 


5424a. S. P. TURNER v. SCHOMBERG (1745), 2 


Investment Trust v. Borax Oonsolidated, 
{1920} 1 K. B. 639. 


Stra. 12388: 93 B. R. 1152. 5457. Add. Annotation :—-Consd. Re Vocalion 


Annotation :—Folld, Bailey v. Dillon (1759), 2 Burr. 736. 


(Foreign), Ltd. (1982), 48 T. 1. R. 526 


Part XIX.—Statement of Affairs and Discovery of Property. 


5460. Add. Annotation :—~Apld. R. v. Tuttle (1929), 
140 L. T. 701. 

5475. Citations :—For ‘‘24 Q. B. D. 406” read 
“24 Q. B. D. 466.” 

5475a. ———- ——— —— Letter returned marked 
‘* gone away.’”|—-Bkpt. cannot escape service 


application for discharge ’’ read 

All matters considered on application 
for discharge.’’ 
Add. Annotations :—Folld. Re Paget, Hz p. 
Official Receiver, [1927] 2 Oh. 85. Apld. 
Ke Jawett, [1929] 1 Ch. 108. 


of an order of the ct. by leaving his last known 6499a. Questions as to loss of 


address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
“‘gone away,” a warrant was ordered to be 
issued for his arrest.—Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Luvy, Ex p. 


‘aby dard A eees eld: though the words ‘* with 
ntent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft. knowingly & with 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
nue or not.—R. v. PH1Luips (1921), 85 J. P. 
0. 


OFFICIAL RECEIVER, [1924] B. & O. R. 19, s4gQp. Questions in the public 


D. C. 
5482. Add. Citation :—sub nom. Re TEMPLE, 
Ec p. TEMPLE, 2 Rose, 22. 
5495a. —— ——- ——.]—The object of the 
public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of his creditors. but is also for 
the protection of the public; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 
In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 





interest.]—-In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an injunction & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor war adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question :—Held: as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of ene 
lamps to be stopped at its source, the bkpt. 
must answer the question.—Re JAaWwrTt, 
[1929] 1 Ch. 108; 98 L. J. Ch. 73 140 L. T. 
176; [1928] B. & C. R. 78. 


was satisfied that there were serious personal 5505. Add. Annotations :—Refd. Re Paget, Ex p. 


reasons why it would be to debtor’s detriment 
to answer the question in public :—Held: 


declining to order debtor to answer the 


Official Receiver, [1927] 2Ch. 85; Re Jawett, 
{1929} 1 Oh. 168. 


neither of the reasons given by the judge for gs519, 4dd. Annotation :—Apld. Re National Bene- 
fit 


question was a sufficient reason.—He PaGEt, 


Assurance Co., [1981] 1 Ch. 46. 


Ez p. OFFICIAL RECEIVER, [1927] 2 Oh. 85; 5519. Boy coisas paragraph read 


96 L. J. Ch. 877; 137 L. T. 360+ 43 T. L. RB. 
455; 71 Sol. Jo. 489; [1927] B. & CO. R. 


Annotation :—Apld. Re Jawett, [1929] 1 Ch. 108. 
5495b, —— Answers disclosing secret 


formulas for manufacturin roprie 
articles.|—Re KEENE, No. 58 iia, ah wid 


5496. Kor “‘ ——- —— All matters considered on 
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6 jurisdiction conferred on the ot. by 
1883 Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before tt under the sect. shall be examined 
in Scotland or Ireland, “ or in any other place 
out of England,” must be 1 with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.”’ . 


Vol. V.—Bankruptcy. Cases 5684—5776a. 


Part XX.—Property Available for Distribution amongst 
Creditors. 


5684. For the words ‘“‘ Admission ‘or rejection of 
proofs.]— See, generally, Part VillI., ante,” 
following this case, read ‘‘ Admission or 
pera of proofs, see, generally, Part VIII., 
ante.’ 

5696. Add. Annotation :—Refd. Re 
Ex p. Salaman, [1926] Ch. 167. 

573888. Definition of property—1914 Act, s. 167 
— What included —Passport.] — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to a@ person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“property ” of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt.—Re Suwatksy, 
SUWALSEY v. TRUSTEE & OFFICIAL RECEIVER, 
[1928] B. & C. R. 142. 

5747. Add. Annotations :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 360; A.-G. vw. 
Jackson (1932), 48 T. I. R. 261. 

5749. Add. Annotations :—Consd. Me Debtors (No. 
771 of 1926) (1926), 438 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Kz p. Hibbard, 
[1927] 1 Ch. 253. 

5754. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Wemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

5760. Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 48 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Fz p. Hibbard, 
(1927) 1 Ch. 253. 

5760a. —--—- Money paid in compliance with subse- 
: bankruptcy notice.|—Re Desrors (No. 

71 of 1926), No. 923a, ante. 

5761. Add Annotation :—Refd. Re A Debtor: 
[1928] Ch. 199. 

5766. Add. Annotation 
{1924} 1 K. B. 701 

5769. Add. Annotation :—Refd. 
{1920} 2 K. B. 426. 

5775a. -J}—On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 
to a co. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 


Wethered, 


:~-Consd. Lipton v. Bell, 


Re Gunsbourg, 





PART XX. SECT. 2. 

bi, ——~ Trustee i Os a 
of property. }-— Dett. in replevin pleaded 
property in himself. He had assigned 
all his property to trustees for the 
benefit of hia creditors, but kept 
Posecesion of the goods In question, & 
he trustees did not know of their 


Re RHODENIZER 


5713 





meut In bkpcy. subsequently made.— ti 
HAaTATE N 

Scotia Trouat Co., [1923] 1 D. L. R. 
1054 : 56 N. Ss. R. 179.—-CAN. 

Vv. —-~—.}—The authorised trus- 
tee is not entitled to 
control of any property 
ments for store fixtures & ft 


by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser :—Held: the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee.—Re GUNSBOURG, 
[1920]2 K. B. 426; sub nom. Re GuNSBOURG, 
Ez p. Trustee, 89 L. J. K. B. 725; [1920] 
B. & C. R. 503; sub nom. Re GuNsRovura, 
Ex p. CooK, 123 L. T. 853; 36 T. L. R. 485 ; 
64 Sol. Jo. 498, C. A. 


Annotations :-—Apld. Re Dombrowski, Ex p. Trustee (1923), 
92 L. J. Ch. 415. Refd. Me Simms, [1930] 2 Ch. 22. 


5775b. -|—Bkpt., when he was hopelessly 
insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :—Held: although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
roperty divisible amongst the creditors of 
kpt.—Re DompBrowsk!, Fa p. TRUSTEE 
(1923), 92 L. J. Ch. 415; [1928] B. & C. BR. 32. 
Annotation :—Refd. Re Simms, [1930] 2 Ch. 22, 
5776. Add. Annotation :—Refd. fe Gunsbourg 
([1920]2 K. B. 426. 
5776a.. Whether fraction of day regarded.]— 


In order to make out an act of bkpcy. by lying 
in prison for two months, the whole of the 








. }-A8B an assignment 
only vesta the property of debtor in 
the assignee subject to the rights of 
secured creditors, it van only affect 
the equity of redemption in the 
roperty.—-WHite & Co. ov. TRE 
fora {1922), 69 D. L. R. 943 20 
Exch. C. R. 327 CAN. 





~~ moe, 


& OVA 


ossession or 
y Hien agree- 
tings 


existence :—Held: the general pro- urchased by debtor, especially if + 
pert in the cone paneed to the jothing has been paid on account of PART XX. SECT. 8, SUB-SECT, ¢. 
rustoes. —McIntoss ov. Hastinas such purchases, & bkpt. no sn. Under Canadian Bankruptcy 
(1865), 11 N. B. R. (6 All.) 234.—CAN. official interest in the property.—- Act.}—The English Acts & the Cana 

5689 iv. ——~ Registered judg- Re Asoris & Curris (1921), 63 D.L. R. Act distinguished as to the timo to 
ment ae security for loan.}—A judgment 348; 55 N.S. R. 64.--CAN, which the trusteo’s title relates back.— 
by confession given by a petson who 5718 vi. ——- Lease granted to bank- Re Conen & Manin, CANADIAN 
is at the time solvent as security fora rupt free of rent-—Shi ton that ase CREDIT M&EN’S TRUAT ASSOCN., LTD. 
present advanoe of money & recorded ot seizable ereditors.}—Held: the v. Sprvak (Alta,), [1926] 3 D. L. R. 
to bind lands under Nova Scotia property could not be used for the 042; [1926] 3 W. W. HR. 34; reved., 
ina valid “apouriiy op “against theo DUFRESNE (1039), 66 D. , Be 1! WoW, B, 102789 Alte. LAST: 

& sec 2 v. U . ® s * e ° 9 he Ade . ’ 
authorised asaignes’ under an assign- CAN. C. B. R. 23.—OAN. 


37 


Cases 5776a— 5861a. 


day of arrest may be taken into the account. 
But a portion of the day may be considered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, & paid for the next day, the 
payment wil] be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest.—SAUNDER- 
SON v. GREGG (1821), 3 Stark. 72; 171 E.R. 
TT1, Nu P. 

Annotations :—Consd. Hill v. Farnell (1829), 9 B. & C. 45, 
Refd, Cannan v. Denew (1833), 3 L. J. C. P. 65. 

5786. Add. Annotation :—Consd. Re Gunsbourg, 
{1920} 2 K. B. 426. Refd. Re Simms, [1930] 
2 Ch. 22. 

5786a. Fraudulent transfer to private company. ]— 
—e Sums, No. 596a, ante. 


5798. To the cross-reference before this case add 
‘‘ see, also, CounNTYy Courts, Vol. XIILI., p. 
498, No. 488.” 


5804. Add. Annotation :-—As to (1) Consd. Bombay 
Official Assignee v. Shroff (1932), 48 T. L. R. 


te 


5805. Add. Annotation :—Refd. Lipton v. Bell, 
(1924] 1 Kk. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.|—Re LITTLE HALLINGBURY, HSSEX 
(1837), 1 Curt. 556; 163 B. R. 195. 


58iia. ———- Secret formulas for manufacturing 
proprietary articles.|—Debtor, against whom 
a receiving order had been made, bad carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
Eugland & America, while his brother con- 
tinued to carry itonin France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother :—Held: the formulas were 
part of the yoodwill & assets of his business, 
& he was bound to communicate them to his 
trustee.—Re Kepenr, [1922] 2 Ch. 475; 91 


L. J. Oh. 484; 127 L. T. 831; 38 T. L. RB. | 


SALTER & ARNOLD. LTD. bd 
BANK (1922), 68 D L. R. 757: [1922] 

W. RR, 280.—CAN. 
sd. Money supplied to provide bail 
for bankrunt.}—Held : the money never 
roperty of bkpt.—MORRIA v. 
EMERS, GARNISHEE (1922), 
2 C. B. R. 621.— 


PART XX. SECT. 4, SUB-SECT. 1.— E. 


80. Money placed in bank 1» credit of 
bankrupt.j—Held: the bank could vot 
aa the moneys to satisfy deltor’s 


2W 


Halility to the bank, it being a fraudu- 

lunt preference.—Re LONGMORE, Erp. was the 

Roya Bank & Rrpwr, (1923} 2 KLINE, a 
D. L. R. 873; 3 C. B. R. 818.—CAN. One L. KR. 222; 


i. Aloney fram sale of chatlela— 
Sold under void bills of sale.}—The ct. 
made an order for payment to the 
official assignee of the value of the 
chattels scized & aold by the money- 
Jender, -TURNBULL'’S $Eatate (OFFI- 
CTAL ARRIGNEE OF) 0 GOLDSTEIN (1921), 
290 L KR. 377: 2S RV S Ww. 
695; 38 N.S. W.W.N 170.—AUS. 

sa. Money paid in circumstances 
piring bankrupt no right of recovery. j—~ 
Heid: the assigument did not vest the 
moncys so paid in the trustec.— 


Taarnpn & Co., 
5c. B. R. 6. 


bankrupt. 
Held 


ji. Money egal! 
by former truatee.|—~The ct. ordered the 
solrs.” bill to be retaxed & a reference 
to be made to inquire into the validity 
of the aolrs.’ retaincr.—He BRYANT 


sf. Money from sale by lender of 
securities for ian-— Customer's securities 
wrongfully depowited with lender by 
ee in which :-— 

: the money so paid to the 


ENGLISH AND Empire Digest SUPPLEMENT. 


663; 66 Sol. Jo. 508; 
103, C. A. 

5821a. Life interest In remainder.]|—Re SrseEn’s 
SETTLEMENT, PusLio TRUSTEE v. SILBER, 
{1920} W. N. 77. 


5826a, ——.]-+-Re CLARK, CLARK v. CLARK, No. 
5387a, ante. 


5827. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 015. 


6831. Add. Annotations :-—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 
Ch. 304 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 

5835. Add. Annotation :—Refd. Re Clark, , Clark 
v. Clark, [1926] Ch. 833. 


5845. Add. Annotations :—Refd. Re Nelson, Nor- 
ris v. Nelson (1918), [1928] Ch. 920, n.; 
Re Evans, Public Trustee v. Evans, [1920] 
2 Ch. 804; Re Smith, Public Trustee v. 
Aspinall, [1928] Ch. 915. 

5850. Add. Annoiations :—Consd. Re Forder, For- 
der v. Forder, [1927j 2 Ch. 291. Refd. Re 
Nee Public Trustee v. Evans, [1920] 2 Ch. 


[1922] B. & C. R. 


5851. Add. Annotation :--—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5855. Add. Annotation :—Refd. Re Salting, Baillie- 
Hanulton v. Morgan, [1932] 2 Ch. 57. 

5858. Add. Annotation :—Consd. Ke Wombwell 
(1921), 37 T. L. R. 625. 

5859a. ——— Of property partly of bankrupt & 
partly of third party—-Good to extent of third 
party’s property.}—Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpcy. :—Held: 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision tor forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the, settlor, & therefore the 
provision for forfelture was valid to that 
extent.—Re WoOMBWELL (1921), 125 L. T. 
437; 37 T. L. Tt. 625; sub nom. Re Womb- 
WELL, Er p. TRUSTEE. [1921] B. & C. R. 17. 


5861a. In mortgage—Whether void as against 
bankruptcy laws./—A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 


trustee belonged to the customer.— 
Re THOMPSON, SONB & Co., NEWTON v. 
HAMILTON, [1927] 1 D. 1. R. 943; 
{102711 W. W. BR. 308; 86 Man. L. R. 
312.—-CAN. 


PART XX. SEOT. 4, SUB-SECT. 2.— 
D. (a). 


5846 lil. --A., by will, 
inberited property which was declared 
by the will to be unseijzable, but he 
was given power to dispose of it :— 
not assert the un- 


DOMINION 


earenaCSS 





paid to solicitors 


Held: A. could 


aaizgable ouality of hia property in 

11924) § D. L. R. 4875) — bkpey. foe eae v. EN- 

—CAN, NEDY (1922), 68 D L. BR. 78; 20. B. R. 
528.—CAN. 


of, ———~ Clause forfeiting deposit on 
leasec’a il fy BPE ABRAHAM 
(1995), 69 O. L. R. 1643 (1926] 3 
. L. R. 971.~—OAN, 
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a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more.— 
Ite JOHNS, WORRELL v. JOHNS, [1928] 1 Ch. 
737; O97 1. J. Ch. 846; 139 L. T. 838; 72 
Sol. Jo. 486; [1928] B. & C. R. 50. 

56885. Add. Annotation :—Consd. Ie Wombwell 
(1921), 37 T. L. R. 625. 


5867. Add. Annotation :—Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 443. 


5869. Add. Annotation :—Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 448. 

5870. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 


5872. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Uh. 1007. 
5884. Add. Annotation:—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


5885. Add. Annotation :—Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, {1927} 2 Ch. 291. Refd. Re 
oes Public Trustee v. Evans, [1920] 2 Ch. 


5899. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


9902a. ‘*On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’—Order of Probate Court setting apart 


Griffiths, 


Griffiths, 


Griffiths, 


whole income for children of beneficiary.)— | 


In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
O. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910:—Held: the 
above order was an act or event antecedent to 
his bkpcy. by which C.’s interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing prssed to the 
trustee in bkpcy.—Re Carew's TRUSTS, 
GELLIBRAND v. Carew (1910), 103 L. T. 
658 ; 55 Sol. Jo. 140. 

5905. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

9908, Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 

5909a. **Shall do some act’? whereby income 
would be assigned—Authority to pay Income 
to trustee of composition scheme—No notifica- 


Griffiths, 
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tion of authority to trustee.]—B. was entitled 
to the incomeof one-third shareof the residuary 
estate of testatrix unless & until be should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. orthe doing 
or sullering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will “until further notice ’’ to pay to 
the trustee under the scheme ‘‘ the income 
now due or to accrue due" to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme ‘for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter:—Held: in these circum- 
stances the authority given to the trustees 
of the will did not operate aaa good equitable 
assignment of B.’s interest in testatrix's 
estate & did not. work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remuined 
simply a bare authority which was revocable. 
—Re TLAMILTON, FrirzGeorGE v. FrItzGEORGE 
(1921), 124 LL. T. 747, C. A. 


5913. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5916. Add. Annotation :——-Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5920. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
9922. Add. Annolalion:—Distd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 

5922a. ‘*‘ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.]— 
Held: the forfeiture clause had not taken 
effect.— Re GnuifFirHs. JONES v. JENKINS, 
[1926] Ch. 1007; 95 L. J. Ch. 429; 136 1. T. 
57; 70 Sol. Jo. 735 3 [1926] B. & GC. R. 56. 

5924. Add. Annotation :—Expld. [Ie Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5925. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 201. 

5931. Add. Annotations:——Consd. [ve Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Ae Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 


59382. Add. Annotation :—Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 


5932a. Bankruptcy before death of testator.]| 
—Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity :—Semble: such adirection 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime.—Re Draper (1888), 57 
L. J. Ch. 942; 58 L. T. 942; 36 W. R. 783. 
Annotation :—Folld. Re Strange, Lamb v. Bosst Leu (1916) 
60 Sol. Jo. 640. 
59382b. *‘ Until he shall forfelt same in case of 
bankruptcy ’’—Existing bankruptcy known to 





PA ‘é : * . 2— ‘or advance on morigage.}—-Held: on forfelted.—McQuanr vv. Moraan 
er SECS. & tata peeneie charge narra Je pubs by appl. the (1927), 39 C. L. R. 222; [1927] Argus 
vi. ——— Charge as collateral security interest appoin to him became L. R. 258; 1 A. L. T. 61.—AUS. 
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Hee Wee Evans, Pusiic TRUSTEE v. 
Evans, No. 5986a, post. 


5983. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5934. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5935. Add. Annotation :—Apld. Re Forder, Forder 


after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 


5935a. 


5936. Add. Annotations :—Apld. Re Forder, Forder 


v. Forder, [1927] 2 Ch 291. 


Bankruptcy at & after determination 
of prior life interest—Annulled after income 
payable.|—B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any benefici thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
& the date of the annulment the trustees | 


received income in respect of the residuary | 


estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them :—Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause.— Re FoRpDER, 
Forper v. Forpger, [1927] 2 Ch. 291; 96 
a nae 314; 187 L. T. 538; (1927) B. & C.K. 


v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 804. 


5936a. *“ Unless he attempts to become bankrupt ’’— 


Whether applicable to bankruptcy In Invitum 
or generally.|—Testator, by his will dated 
Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to tpone, & 
proceeded: ‘' Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
#2156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
Increase the annuity to £260 per annum, 
payable as & on the condition stated.”’ 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 


ene eres 


of his life or ‘‘ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,”’ 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 38, 1911, a receiving 
order had been made against H. on acreditor’s 
petition, the act of bkpcy. being the failure 
ta comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
wil! had become forfeited by his bkpcy., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate :—Held: (1) the words 
‘unless he attempts to become bkpt.’’ in 
the will must be read in their strict gram- 
matical sense & as so read did not apply to 
a bkpcy. in invilum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 

ayable to the trustee in H.’s bkpcy.; (2) 
he words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of 7'rappes v. Meredith, No. 5932, 
ante, to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate.—Re Evans, Pusrtic TRUSTEE v. 
Evans, [1920] 2 Ch. 304; 89 L. J. Ch. 525; 
123 L. T. 735; 36 T. L. R. 674, C. A. 


5953. Add. Annotation :—Refd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 404. 


5958. Add. Annotations :—Consd. Anglo-Baitic & 


Mediterranean Rank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105. Distd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 798. Refd. Re 
en Motor Co. (1927), 44 T. L. R. 


6958a. ———.]—H., who had taken out a policy of 
insurance J 


in deft. co. against third party 
risks, was involved in an accident whereby 
C. was seriously injured by Ii.’s motor car. 
C. commenced proceedi against H. for 
damages, but before obtaining judgment H. 


PART XX. SECT. 4, SUB-SECT.2.—E, 1929, deft. assigned “ all his el & 


indemnity by the ingurance co. havin 
raonal ertate the 


ariacn prior to ment, PAASC 





6957 fii. -]}——-Pitf. in Feb. 1930, nefit of his creditors, such assign- as a chose in action to the trustee under 
mesa bodes jo paemont ainst deft. in ment being executed aa creditor by tbe the deed, & pitt. had no legal or equit- 
128, ia collision with s motor lorry paley imiceentty age eit ST. 
driven by deft.’s servant. On Jan. 31, party rake: eld : hetts night to BTN Ze Beet eens 
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was poh g bk 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in reply i. 
question put by them, that he did not 
propose to take any part in C.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in of any judgment obtained against 
him by ©. Shortly afterwards C. obtained 
udgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
& trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
co. was null & void :—Held: (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy.; (2) the benefit 
of the indemnity having vested in the 
trustee in the first bkpcy., his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & H.; (3) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in C.’s action 
against H. from asserting his claim against 
deft. co.—Hoop’s TRUSTEES v. SOUTHERN 
UNION GENERAL INSURANCE Co. oF AUS- 
TRALASIA, [1928] Ch. 798; 97 L. J. Ch. 467; 
139 L. T. 536; [1928] B. & C. R. 95, C. A. 


—----.]— See, now, Third Party (Rights Against 
Insurers) Act, 1930 (c. 25), 


- Arbitration clause in policy. }-—-FRESH- 
WATER v. WESTERN AUSTRALIAN INSURANCE 
Co., LTD. (1932), 76 Sol. Jo. 8&8, C. A. 


6012a. ——- 


Vol. V.—Bankruptoy. Cases 6958a- 


pt. & the official receiver 5960. Add. Annotation :—Refd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 





Husband surviving wife.]— In 
the year 1876 a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured “ for the benefit of his wife ”’ 
in pursuance of Married Women’s Property 
Act, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
co. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators & assigns of the assured the sum of 
£500. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1899 :—Held: upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 93), s. 10, the interest in the 
policy moneys vested in the husband & upon 
his adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enured for her benefit only if she 
survived her husband; with the result that 
as she died before her husband & before the 
fund fell into possession, the policy moneys 
belonged & were payable to the trustee in 
bkpcy. 

Semble: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow.—Re Couutmkr, [1930] 2 Ch. 37; 
143 L. T. 329; sub nom. Re CoLurerR, Ex p. 
COLLIER’S ExecutTors, 99 L. J. Ch. 241; 
[1929] B. & C. R. 1738. 


Annotation :—Consd. Cousins y. Sun Life Assurance Society 
(1932), 48 T. L. R. 614. 


6052. Add. Annotation :—Refd. Re Pennington & 


Owen, [1925] Ch. 825. 





5961 il. Premium paid by bank- 
runt |—Where payments due to a co. 
ienuing a policy were not by the 
policy itrelf expressed to be payable 
during the lifetime of the assured or 
for seven yuars at loast :—Held: the 
policy was not within the protection 
afforded by Life Insurance Act, 1908, 
4. 65, & the polioy-moneya parsed to 
the offieta]l assignee of the deceased 

olicy -bolder.—Lonpon & LANCARHIRE 
NSURANCE Co., LTD. r. FISHER, (1924) 
N. Z. L. R. 1286.—N.Z. 

6961 tii. Property transferred 
before assignment in bankruptey.J-——A 
trustee in bkpcy. is not entitled to 
recover insurance on a building burned 
after the assignment in bkpcy., but 
which stood on land transferred prior 
to the assignmont.—CANADIAN CREDIT 
MEN’s TrRoUsT Aasocn., LTD. v. WINNI- 
PRG TRE UNDERWRITERS’ AGENCY 
(Alta.), [1926] 3 D, L. R. 5628; [1926] 
2 W. W. R. §41.—CAN. 

5967 il, —— Jn action of tort.}—- 
Da @ for personal injuries do not 
vest in the trustee in bkpcy.——He 
707: 7 ©. B. R. 62 --CAN, 

h i. Sums due by way of differences— 
Transactions closed by special resolution 
of Stark Krehange.)|--Sums which have 
become dive, in the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock Exchange transactions 
entered into between the parties, as 
members of the Bombay Native Share 
& Stook Brokers’ Association, form part 
of the estate of the creditor broker, 





which passes to his assignee In the case 
of his insolvency, under Presidency 
Towns Insolvency Act (ITI. of 1909), 
sa. 17 & 52.—Kal(KuUSHROO TALYARK- 
HAN wv. Bal GuLAB (1928), I. L. R. 58 
Bom. 608.—IND. 

h fi. Sums due from bankrupt com- 
mission agent—Right to recover from 
principals—Subject to righis of third 

rty.|— Where commission agents had 
neurred Wabilitv on behalf of their 
principals, who had agreed to indemnify 
them, & the agents having subsequently 
gone into liquidation, official liquidator 
sued the principals for the amount of 
Hability :—-- Held: he could recover the 
said amount even though the agents, 
having gone into liquidation, had not 
actnally paid their vendor.—OsSMAN 
JAMAL & Sons cv. GoPAL PURSIIATTAM 
(1928), I. L. R. 56 Calc. 262.—IND. 

eq. Rights under enntract — Can- 
cellation before receiving order.|}-~Held : 
the trustee in bkpcy. had no rights 
under the contract in the name of 
bkpt., it having been rightly can- 
celled.—HRe DOLLAR Taxi Co., Ez p. 
Truater, (19241 $ DL. R. 973 ¢ 
GC. B. R. 667.—CAN. 


st. Praceede of company’s aasels — 
Sold by directors-——T'o discharge personal 

uarantees of directora.)— Held: the 
ransaction was nat frandulent.-— Re 
UNITED Exrrrsrrors, {1925} 3 D. L. R. 
446 Ps 5 C. B. R. 779.—CAN. 


Pp ART XX. SECT. 4, SUB-SECT. 3.—B° 


sv. Proceeds of sale—Bill of sale 
by huaband to wife--To secure 


4) 


loan by wife.jJ—ileld: the proceeds 
derived from realixation of the security 
effected after an act of bkpcy., but 
before actual adjudication, were money 
lent to the husband by the wife for the 
ae of his trade or business at the 

ate of bkpcy., &, as such, asscte in 
the husband’s estate.—Re Haw, [1926] 
N. Z. L. R. 558.—N.Z. 

sw. Chattels in ostensible possession of 
husband—-Onus of provf.|—I/ela : the 
onus waa on the wife to prove that they 
were her property.—te McELLAND’s 
Eetatre, (1923) 4 D. L. R a3 ¢ 
C. B. R. 849.—CAN., 


PART XX. SECT. 4, SUB-SECT. 6.—A. 


i. —— Property part of estate 
of lunatic under care of court.}—Lands 
being real estate, situate in the Irish 
Free State, devolved upon a person 
as hetr-at-law who been an 
undircharged bkpt. in England since 
the year 1924. he person who died 
ape of the property had been 4 
unatic under the care of the ct. in the 
Trish Free State. In the winding up 
of the lunatice’s eatate by the Chief 
Justice in Lunacy the rents of the real 
estate of the lunatic which bad accrned 
after her death were claimed respeo- 
tively by the Officia) Receiver in 
England & the Officia] Assignee in the 
Trish Free State for the benefit of the 
creditors in the reapective bkpcies. :— 
Held: the only effective vexting order 
before the ot. was that made in the 
Irish bkpcy. matter, the land 

uestion not become vested in the 

ficial Receiver in England merely 





6098a. 


6111. Add. Annotation «—Consd. 


6115a. 


6074. Add. Annotation :-—Distd. Re Wilson, Ez p. 


Salaman, The Trusteo wv. Keith, Prowse 
(1925), 183 L. T. 814. 

In Irish Free State—In possession of 
Irish creditors—-Claim to llen.}—Where credi- 
tors resident & domiciled in the Irish Free 
State were in possession of chattels belonging 
to an English bkpt. on which the creditors 
claimed a lien, which the trustee admitted, 
for moneys owing to them by the bkpt., the 
Div. Ct. were of opinion that, as between the 
creditors & the trustee, the creditors were 
entitled to realise their security by the sale 
of the chattels. But, save as aforesaid, the 
ct. refused to make any special order declaring 
a lien on or directing the sale of the chattels, 
or any order which the High Ct. of the Irish 
Free State could be asked to enforce by an 
order in aid.—-Re SYKEsS, CLOGHRAN StTup 
Farm Co. v. TRUSTEE (1932), 101 L. J. Ch. 298. 
Bergerem  t. 
Marsh (1921), 91 L. J. K. B. 80. 





6113. Add. Annotation :—Apld. Bergerem v. Marsh 


(1921), 91 L. J. K. B. 80. 

Bankruptcy abroad.]|—Testator by 
his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in bis lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after bis dcath, & a ‘‘ syndic ”’ 
was appointed there to whom creditors’ claims 
might be sent. The eflect of the order on the 
evidence was to vest in the French ‘ syndic ”’ 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpey. In asubsequent creditor’s adininis- 
tration action in England, K., an Lnglish 
creditor, was appointed administrator & after 
@ grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French ‘‘ syndic ’’ now claimed that the 
assets in this country should be transferred 
to hitn, admitting that if his application was 





successful the costs of adininistration here. 


would have to be deducted :—Held: abkpcy. 
order having been made by a French ct. of 
competent jurisdiction the ‘ syndic ’’ was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here.— 
Re Burkrt, Kine v. TERRy (1919), 64 L. Jo. 
430; 148 L. T. Jo. 175. 


6115b. 


6116a. 


6116b. 


Cases 6074-6121. Ewa tisH anp Empire Dicsust SuPPLEMENT. 


-j—In 1918 deft., a domiciled 
Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Delt. 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, & 
employed clerks & other persons. ' Tho 
partnership incurred heavy liabiities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pitf., trustee in the bkpcy., brought an action 
in England alleging that deft. was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pitf. as trustee : 
~—Held: (1) the decree of the Belgian ct. 
was valid inasmuch as deft. had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft. had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the mevable assets of deft., wherever situate, 
to the appointment of a _ receiver.— 
BERGEREM v. Marsy (1921), 01 L. J. K. B. 
80; 125 L. T. 630; [1921] B. & C. R. 195. 


6116. For catchword *‘ Real property in England ”’ 


read ‘* Immovables in England.’’ 


Bankruptcy abroad.}—Although an 
assignment of a bkpt.’s property to the 
representative of his creditors under the 
bkpcy. law of a foreign country (other than 
Scotland, Ireland, or British India) is not 
& does not operate as an assignment of any 
immovables of the bkpt. situate in England, 
nevertheless an English ct. has jurisdiction 
in such case to appoint a receiver to the 
bkpt.’s English property for the benefit of 
his creditors.—He KOOPERMAN, [1928] B. & 
C. R. 49; 72 Sol. Jo. 400. 





Annotation :—Folld. Re Osborn, Ex p. Trustee (1932), 74 
L. Jo. 134. 


Bankruptcy in Isle of Man.}—c 
OSBORN, Ex p. TRUSTEE (1932), 74 L. Jo. 134. 


6121. Add. Annotations :—Refd. Re Wait, [1027] 


1 Ch. 606; Ditcham v. Miller (1931), 100 
L. J. P. C. 177. 


Annotation :—Refd. Bergerem v. Marsh (1921), 91 L. J. 
K. B. 80. 


by the operation of the English vesting 
declaration, bnt it was conmipetent for 
the Irish ct., exercising bkpcy. juris- 
diction, if requested to do so, fo make 
that vesting declaration effective.— 
Re CORBALLIS, [1929] L. It. 266.—-IR. 

8103 v. ————, |-~— Land in Canada 
owned by a bkpt. at the time he is 
adjudicated a bkpt. under the English 
Bkpcy. Act. 1914, c. 59. vests in bis 
trustee nnder the English bkpry. 
proceedings.—Re GranamM (No. 2), 
{1929} 3D. L. KR. 353; 1 W. W. R, 
309: 23 8. Le. R. 297; 10 Cc BR. 
340.—CAN, 


PART XX. SECT. 4, SUB-SECT. 6,.— 
B. (b). 





r i. -}-~Although a foreign 
Bkpcy. Act cannot, of its own force, 
operate beyond the country which 
enacted it, yet private tuternational 
law & the comity of nations opurating 








on the general principles relating to 
movable property 1 recognise ite 
extra-territorial effect, so far at least 
as it deals with personal property, 
especially where, as in the case of the 
U.S. Bkpcy. Act, the Act does not 
expressly confine iteelf to property 
within the United States, but extends 
to “ all Property ” of bkpt.; & the 
fact that the U.S. Bkpcy. Act is bee 
effect in Canada only by comity of 
nations is not a ground for holding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act in the 
United States.—WiLLiaMs v. RICE 
ean) {1926} 3 D. L. R. 225; [1926] 
4 WwW, WwW, Qh. 192.—OAN, a 

ea. Insol in South Af — 
Property in Ire a Py an order of 
the Supreme Ct, of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of his 


42 


«reditors ; aueape ppt a trustee of 
the extate was elected, was docilared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The insolvent was entitled to certain 
freebold & leasehold propery in 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the {tnsolvent situate in Ireland, so 
far as such anes did not conflict with 
the law in {reland The Supreme Ct. 
of South Africa having requested the 
Lrish ct to act in ite aid, the trustce 
applied for an order vesting the pro- 
rty In him :—Held: he was entitled 
such order.—He BOLToNn, (1920) 

2 I. R. 324.—I1R. 


PART KX. SECT. 4, SUB-SECT. 7. 


6122 i. Payments to accrue under 
building contract.}--B., who had engaged 
in a partnership with deft. K. in a con- 


6123. Add. Annotation :—Refd. Earle v. 
worth R. D. C. (1928), 140 L. T. 69. 
6124. Add. Annotation :—Refd. Earle v. 
worth R. D. C. (1928), 140 L. T. 69. 
6126. Add. Annotations :—-Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 


(1928), 44 T. L. R. 605. 


6128. Add. Annotations :—Apld. Cotton v. Heyl 
Consd. 


[1930].1 Ch. 510. 
(1931), 47 T. L. R. 503. 


(1928), 44 'T. L. R. 605. 


6129a. ——-.]—Jte COLLINS, No. 6659a, post. 
6185. Add. Annotation :—Apld. Re Caines Mort- 375. 
gage Trusts, [1918-19] B. & C. R. 297. 
Transfer of shares bought for client.] 
-—A. instructed his broker to purchase on his 
behalf two hundred shares in a co. 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 


6150a. 





tract for the construction of certain 
worka, on June 8 1927, assigned to 
pitf. *‘ all my profits up to the sum of 
£500 plus 10 per cent. interest ’ that 
were to accrue to him from the suid 
partnership for the said contract. He 
was adjudicated bkpt. on an act of 
bkpcy. committed on June 17 of the 
same year, of which, however, pltf. 
had no notice. In an action by pitt. 
Inst the official assignee & deft. 
. to recover the amount of the assisrn- 
ment :—#/eld >: it having beon estub- 
lished that. on June 17, 1927, the date 
to which the bkpcy. related back, no 
profit had been earned by B. to which 
the assignment could attach. & as tbe 
assigninent could not give a good titic 
aus against the official assignoe to protits 
accruing after the cominencement of 
the bkpcy. pltf. could not succeed 
against the official assignee, nor could 
he recover against K., who was bound 
by law to pay the official assigneo 
bkpt.’s share of the profits of the con- 
tract.—HEWITT v. OFFICIAL ASSIGNEE 
OF BARNES & KEXBLE, [1930] N. Z. 
L. R, 416.—N.Z. 


6124 i. —-- Retention money.}— 
Held s moneys already earned by the 
assignor, although not already due & 
payable to him, could be assigned by 
hin, & their assignment was not 
invalidated by bkpcy. intervening 
before such moneys became duc & 
payable, & this principle was applic- 
able to retention money kept back tn 
respect of progress payments under a 
building contract.— OFFICIAL ASSIGNEE 
©. SHARPE, {1921} N. 2. L. KR. 4$60.— 


, 6128 i. Book debla—Assignment to 
incorporated bank.\—-Held: the assign- 
ment of all book debts then due or 
accruing due or thereafter to become 
duo was a general assignment of book 
debts within Bkncy. Act, s. 30, but war 
valid.—SapERA ToBacco Co. v. ROYAL 
BANK OF CANADA (1922), 63 D. L. R. 
cai 2 C. B. R. 309 ’ 52 QO. L. jt. 131.— 


6128 li. Assignment not reqis- 
tered—-No provincial legislation pro- 
viding for registration.|—Held > assign- 
ment void as against trustee in bkpcy. 
—RoOYaL BANK OF CANADA ¥. EASTERN 
Trest Oo., [1923] 1D. L. R. 498; 
(1923) Ss. CG. R. 177.—CAN. 

6128 ii. Future book debts.}-—— Re 
Gorpon Srorg, Lrn., Ez p. STANDARD 
Bann, (1923) 4 D. L. BR. 279: 3 
C. B. R. 816.—CAN. 


6128 iv, ———.}—T’o be valid against 





Vol. V.— Bankruptcy. 


broker had in the meantime filed his petition 
in bkpcy. & the transfer passed to the official 
receiver & from him to the trustee in bkpcy. 
of the broker. 
also by A. :—Held: it was ‘“‘ property held 
by bkpt. on trust”’ within the exception 


Hems- 


Hems- 


Cases 6123— 6272. 


It was claimed by the firm & 


contained in 1914 Act, s. 38, & it must be 


577. 


handed over to A.—BArRBER & Sons v. 
Re Wait. (I 027] RIGLEY (1922), $8 T. L. R. 650 ; 66 Sol. Jo. 
1 Ch. 606; Blakey v. Pendlebury’s Trustees 
Refd. fe Williams, 

Richards v. Williams, [1930] 2 Ch. 378. 
6129. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D.C. 


6208a. ———.]—-In the circumstances (see No- 
6208) :—Held: C. had a lien on the goods 
for his debt.—BuURN v. CARVALHO (1834), 
7 Sim. 1090; 58 E. R. 7773; subsequent pro- 


ceedings (1839), 4 My. & Cr. 690, L. C. 


793. 


The 


606. 


a trustee in bkpey. any assignment of 
future book debts must be rigidly 
according to HKkpcy. Act, 8. 30.—Re 
WALTON, 11924] 4 D. L. R. 7063 6 
Cc. B. R. 112.—CAN. 


PART XX. SECT. 5, SUB-SECT. 1. 


6133 iv. -—/-Re STANDARD IM- 
PORTS, LTD., Er p. CANADIAN EXPRESS 
Co. (1922), 68 D. L. R. 396; 2. B. R. 
206.—CAN. 

6133 v. ——.J—Re WIi1son (Ont.), 
Aan D. L. R. 584 ; iC; B. R. 437.— 





PART XX. SECT. 5, SUB-SECT. 2.--A. 


6139 iv. -.}~—As against an 
assignee in bkpcy. one who has as 
Principal consigned goods to bkpt. 
under an agency contract by which 
the property did not pass to bkpt. 
may recover the goods or the procceds 
thereof, provided & so far as thoy can 
be identitied.—Re Cocks KstaTr & 
Consort TRADING Co. (1922), 65 
ee i. 7783; [1921] 3 W. W. RR. 434, 


6139 v. Money entrusted to. }— 
Held: the paver could only rank as a 
preferred creditor if the trust money 
could be traced to a particular fund.— 
Re DOMINION 'SICKET, ETO. CORPN., 
a p. AKER, [1924] 2 D. L. R. 807.— 

A 





G150i. Broker—Securities sold for 
client-—Proceeds paid into broker’a 
general account.jJ—Ield > as the moncy 
could not be distinguished in any way 
from other moneys in the general 
account. of the brokers the client could 
not claim it & could only sue for breach 
of contract.—-DALrus v. FALRBANKB, 
GossELN & Co. (1922), 66 D. L. R. 
335: 2C. B. R. 524.—CAN. 

sb. Sule beneficiary—IlWidow's claim 
to share of estate.}\—Where a widow 
claims under Widows Relief Act, 
Tt. S. A., 19292 (ac. 145), 8. 10, to the 
unadministered portion of her hus- 
band’s estate, such portion does not 
vest fu tho trustee In bkncy. of the solo 
beneficiary under the husband’s will.— 
Ree McIntyre, [1925] 4 D. L. R. 127; 
(1925) 3 W. W. R. 172.—CAN, 


PART XX. SECT. 5, SUB-SECT. 2.—B. 

so. Specific nurpose-~Stock certificate 
ped eae with agent—For sale.}—Bkpt. 
sold a portion of the shares & had the 
remainder fraudulently transferred into 
his own name :—~Held: the trustee 
must return the shares.—-DENMAN 0. 
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Annotations :--—Consd. Frith v. Forbes (1862), 31 L. J. Che 
Refd. Hutchinson v. Heyworth (1838), 9 Ad. & El. 


6270. Add. Annotation :—Refd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. 


6272. Add. Annotations :—As to (1) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B 321. 
As to (2) Refd. Banque Belge v. Hambrouck, 
[1921] 1 K. B. 321; Re Wait, [1927] 1 Ch. 


TouUsaAW, Hart & ANDERSON & BRLL 
TFLEPUONE Co. (1922), 66 D. L. R. 
572.—CAN. 

sd. .}—Teld: it was 
necessary for petitioner accurately to 
identify the certificate which he claimed 
from the Insolvent.—MoKay v. TuR- 
GEON (1922), 67 D. L. R. 607.—CAN, 











PART XX. SECT. 5, SUB-SECT. 4.—A. ; 


_ 6261 §. General rule—Fund undis- 
tinguishable.J—In order to give rise 
to a right to follow moneys as trust 
moneys mixed with the trustee’s 
personal moneys there must have 
existed a trust fund capable of being 
identified & followed.—Re CHRISTIE 
GRANT, LTp., Ex p. CANADIAN EXPRESS 
Co., [1923] 1 D. L. RR. 605; 32 Man. 
L. KR. 375; (1922) 3 W. W. R. 1161.— 
CAN. 

6261 li. S.P. OGiivin Fiocr MILs 
Co., LTD. »o. CANADIAN CREDIT MEN’S 
Trust Assocn., LrTp., [1925)4 D. L. R. 
969: [1925] 3 W. W. R. 586.—CAN, 

6267 i. Agent to sell goods—Right to 
procecds of sale.jJ—~Money received by 
a rommission agent from sales of his 
customers’ property is, after deduction 
therefrom of the agent’s commission 
& expenses, money held by bim in a 
fiduciary capacity. & if it is mixed 
bv the agent with hip own money in 
his gencral banking account & he 
become bkpt., the moncy can be 
followed by the cestuis que trust if it 
is stil) traceable; otherwiec they have 
no recourse other than proving their 
claims in the bkpcy.—SaLTER & 
ARNOLD, LTD. ». DOMINION BANK, 
{1923) 3 W. W. R. 257.—CAN. 


PART XX. SECT 6. 


6283 i. ‘“‘ Working tools’? — Law 
agent’s library.J—Held: law reports, 
stututes, & lega) text-books, forming 
the professional library of a practising 
law-agent, were not necessary ‘* work- 
ing tools."-——-PENELL v. ELGIN, [1926] 
8. C. 9.—SCOT. 

TRENWITH, 


h i. ETERS ———, }— Re 
{1922} 3 W. W. RR. 1205.—CAN., 

hil, —— Effect of mortgage. |}—Where 
the owner of an urban homestead 
mortgages it, the exemption rights of tho 
owner are confined to the equity of 
redemption.— Re Britt. [1922] 1 

. W. R. 1015; 67 D. L. R. 66; 32 
Man. L. R. 9 at p. 13.—CAN. 

hil, ——— ‘ Building occupied ”’— 
By debtor.}—Debtor was the regis- 


Cases 6205a-—6866. 


6295a. Life interest an Sos possession—During 
third bankruptcy—Right of trustee under 
previous bankruptcies.|—Re S1LBER’s SET- 
Sat PUBLIO TRUSTEE v. SILBER, [1920] 


6296. Add. Annotation :—Apld. Re Garrett, [1930] 
2 Ch. 137. 


6296a. Police pension. }—The proweicn in 
Police Pensions Act, 1921 (c. 31), s. 14 (1), 
that on the pensioner’s bkpcy. his pension 
‘‘shall not pass to any trustee or other 
person’”’ acting on the creditors’ behalf 
merely excludes’ the pension from being 
property that vests in the trustee under 
1914 Act, s. 18 (1). It does not prevent the 
‘ ct. from making an order under 1914 Act, 
s. 51 (2), for payment of all or part of the 
ension to the trustee for the creditors’ 
enefit. This sect. applies to property 
whether or not vested in the trustee, & the 
order does not effect any vesting.—Re 
GARRETT, [1980] 2 Ch. 187; 46 T. L. R. 464; 
sub nom. Re GARRETT, OFFICIAL RECEIVER & 
TRUSTEE v. THE Bankrupt, 99 L. J. Ch. 
341; 14381. T. 402; [1929] B. & C. R. 177. 


6298. Citalions ;—For ‘‘ CHIPPENDALE v. TOMLIN- 
SON (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406” read ‘* CHIPPENDALL v. TOMLINSON 
(1785), 4 Doug. K. B. 318; Cooke’s 
a Laws, 8th ed., p. 428; 99 E. R. 
Add. Annotations :—Distd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Re Roberts, 
en 1Q. B. 122. Refd. Re Elswood (1855), 
L. T. O. 8. 96; Wadling v. Oliphant 

ABTB), 1Q. B. D. 145. 


6315. Add. Annotation :—-Apld. Re Walter, Slo- 
cock v. Official Receiver, [1929] 1 Ch. 647. 


6316a. —-— Application of 1914 Act, s. 38.]— 
Re WatLTER, SLOcOCK v. OFFICIAL RECEIVER, 

No. 4555a, ante. 
6318a. Refusal of application for payment by 
trustee—Whether creditor may appeal.)— 
(1) In a bkpcy. where an application has 
been made by the trustee under 1914 Act, 
s. 51 (2), for the payment to the trustee out. 


tered owner of a lot on which was a 
two-storey building, in the upper 
storey of which he & his wife had 
dwelt continuously since his purchase 
of the lot. The lower storey was used 
mainly as a store, in which debtor's 
wife carried on a busriness, but in the 

rear part was stored some coal, wood 
& household furniture. The store & 
dwelling had an outside entrance aa 
well as an inside one. A lean-to had 
been erected by Gebtot which had an 
outside entrance o a — 7 : the 
property wae within Kxemptions Act, 
8. 2, cl. 10, & was under Bkpcy. Act 


6286 fii. 
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PART XX, SECT. 7, SUB-SECT. 1.— 
A. (8). 


-}--The after-acquired 

property of a debtor is available among 

utors under a receiving order but 

not under an aaa S 
ar tea Sal Pg 

4 R. 952 ° 3 Cc. ER 


— Held: to vest in the tru 5 
Lussrgr, [1927] 4 D. L. R. 637; 61 
O. L. R. 177.—CAN, 


has power to dispose of any propery 


En@uisH aND Emprre Diarst SUPPLEMENT. 


of the personal rear of the poe of such 
weekly sums as the might direct, & the 

application - been refused, a sreflitor is 
not entitled appeal under 1914 Act, 
s. 108 (2), from tl the refusal as being a “‘ person 


*e Oa Under 1914 Act, s. 105, the ct. having 
junediction i in en 8 Alaa has the. widest possible 
powers. If, therefore, creditors, a 
suance of a resolution passed at a credi 
meeting, request the trustee or official receiver 
by virtue of 1914 Act, s. 79 (2), to summon 
meetings, & the trustee or official receiver 
refuse to comply with their request, the ct. 
has ample jurisdiction to decline to order the 
trustee to carry out the creditors’ request to 
convene the meeting if it considers that ashi 
holding thereof would serve no useful purp 
& would only result in a useleas waste of the 
assets in the bkpcy. The function of the 
ct. in such a case is not merely acai — 
Fee Burn (J.), Bx p. DAWSON (E. N. de V.), 
McCLELLAN (H. T.) & TRUSTER, [1932] 1 Ch. 
247; 146 L. T. 386; [19381] B. & O. R. 103; 
sub nom. Re BURN, Dawson v. BANKRUPT, 
101 L. J. Ch. 110. 

63824. Add. Annotation :—Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6831. Add. Citation :—sub nom. Re CLAYTON & 
BEAUMONTS’ CONTRACT, 2 Mans. 345. 


6884. Citations :—For ‘‘ [1918] 2 Ch. $388” read 
(1918) 2 Ch. 339.” 

6847. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ob. 576. 

6348. Add. Annotation :—Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6352. Add. Annotation :—Consd. Re Wigzell, Fa p. 
Hart, (1921) 2 K. B. 835. 

6353a. Liability of after-acquired property for 
necessaries.|— Re WALTER, SLOCOCK v. OFFI- 
CIAL REcErIVER, No. 4555a, ante. 


6366. Add. Annotations :—Distd. Re Wilson, Ea p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 183 L. T. 814. Refd. Re Cohen, He p. 
Official Receiver, [1919] 2 K. B. 271; Re 
Wigzell, Ka p. Hart, [1921] 2 K. B. 835. 


guarantes of a certain amount together 
with a bonus on anything over that 
amount: but Oe arraugement was to 
ceuse on Nov. 1, 1927, 


assignment.— commission basis:—Held: applying 
ma R. 1171; ‘the English law without deciding 
488,.—CAN, Whether, under Canadian Bkpoy. Ace 


subsequent salary, income or com- 


567 3 ’ 10 Cc. B. ee 1.—-OAN. 


nider tnte J pensation is ever assets for the trustee, 
7 the bkpt.’s future earnings, not being 
a fixed salary, could no be teat 
for the benefit of his credito 
ae, AN insolvent a hc 1p. L. Rk. 3007 fe 


s. 10, excepted from an aasignmen he may uire after being declared . Agreement bank- 
under co Act.—Re ee (1923) insolvent, & all persons dealing with pane ee, employer—~ Inter, cree yom rt} 
589 ; , Adah him bond & for a cane deuce LOUNSBURY eh B.), (1927] 
in? 3 ‘a * R. 5 U- CAN.” will be from mak D. L. R. 1040.—CAN. 
nett} iv. poreraee Part- further payment to the official an- 





ue partner— 

operty. }—Under Bkpecy. Act 
a a ioL ‘K building belonging to a partuer- 
ship passes to the authorised asrignee 
under an assignment by the partner- 
ship, although part of the building is 
occupied as a home by one of the 
partnors.— ite Donrovircn, DoRRo- 
CREDIT MEN’s 


place. be 


vened 


before th 


46 All. 565.— 
VITCH ©. CANADIAN 


21; [1924] 3 W. W.’R. 681.—OA 
hv. —— Exempt from seizure oie 
execution. |— Held : not proper divi- 
sible amongst pkpt' oredilora 
ADERS TRUST ae RE 
renesy 3 WwW. W. RR. 478. —OAN. (ian.), 
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- t. 


representative 


provided the transactions took 

the official] assignee inter- 
claimed the property i, 

Seat insolvent’s estate.—CHH 

LaL v. KRDAR a7 (1924), L. L. oR. 


PART XX, SECT 7. SUB-SECT. 1.— 
TRUST ASSOCN., LTD., (1935) 1 D, L. R A. {b) 
ti, ———-, >The er cenee ps : 
whe that he was loyed 

g goods for a co. that he 
whan ee ob. 1 


that be wes to receive a salary & a 
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vii pce arpa ye de 
authorised assignment. }-—Re Gabesy, 
ue D. wie & ELLIOTT, {1925} 3 


PART xX. SECT. ie seictoaiaee 3. 


8381 li, ~~~ —-—--. perscn who 
aro er declared bh bets whose 
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The eetabe 


Sa a 


44 


63908. Property acquired between two insolvencies 
—Assignees under second insolvency en- 
titled.|}—-Curtis v. SHEFFIELD (1836), 8 Sim. 
176; 5 L. J. Ch. 877; 59 H.R. 70. 


Estate, 
(1926), 70 Sol. Jo. 1161. 
6308. Add. Annotation :—Refd. Re Mathieson 


(1926), 70 Sol. Jo. 1161. 


6401a. ——— To husband & wife jointly.] — A | 
settlor by a voluntary settlement made in | 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to | 
himself power, by notice given to the trustees, | 
to require the income of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead | 


to require the whole income of such year or | 


of the residue of such year to be paid to the | 
settlor, with trusts after the death of the | 
survivor of them in favour of the settlor’s 
children therein named. In Jan. 1927, the 
settlor gave notice to pitf. as trustee that he 
required the whole income for that year to 
be paid as to one moiety to himself & as to 
the other moiety to his wife. In Aug. 1927, | 
the settlor was adjudicated bkpt. :—Held: | 
the power was indivisible, & could not be 
exercised by the scttlor “ for his own benefit ” 
within 1914 Act, s. 38 (0), but only for the 
joint benefit of himself & his wife, & there- 
fore did not vest in his trustee in bkpcy.— 
Re TAYLOR’s SETTLEMENT Trusts, PUBLIC 
TRUSTEE v. Tayior, [1929] 1 Ch. 435; 98 
L. J. Ch. 142; 140 L. T. 553; [1929] B. 
& OC. R. 15. 


6415. Add. Annotation :—As to (2) Refd. Watson 
v. Hagpitt (1927), 44 T. L. BR. 90. 


64444. ———.]—A lessee erects trade fixtures, 
firmly attached to the freehold, but remov- 
able as between himself & the landlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections ; the sum secured being a floating 
balance, limited to an amount greater than 
the premises would be worth, without the 
fixtures. He becomes bkpt.:—Held: the 
mtgee. was entitled to the fixtures.—Re WEs'T, 
Kz p. BENTLEY (1842), 2 Mont. D. & De G. 
591; 6 Jur. 719. 

Annotations :—Consd. Re Mackie, Ez p. Tagart (1847), De 

G. 5381; Walmsley v. Milne (1859), 7 C. B. N.S. 115. 

6449, ddd. Citation: —~sub nom. Re 
F2 p. SPELLER, 14 ©. B. 159, n. ; 
Add. Annotation :—Refd. Graham v. Furber 
(1853),2 0. L. R. 10. 

6464. Add. Annotation :—Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 


6477. Add. Annotations :—Refd. Re Tabor, Ez p. 





PLIMMER, 


Cork, {1920} 1 K. B. 808; Re Kaufman 
who had administered the estate as D. L. R. 471; 65 
trustee applied to the OC. B. 


puritan idk Geordie direolt 

Held: there an a0 power in the ot. 
to appoint or oontinue appct. BB, 
t & ho no status to make the; 
application.—RFRe 


HurMan, [1980] 2 telgy *—Goods of 


R. 239 ; affd., 10 C. B. 
TEVG., 10 oO. B. R. 323.—OAN. 


PART XX. SECT. 9, SUB-SECT. 1. 
6416 i. “‘ Goods,” ‘“ 
third 


Vol. V.—Bankruptey. Onases 6390a—6516a. 
a om ooo Ex p. The Trustee, [1923] 


6488. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Allgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 672. 


6507a. ——~ In name of agent—Delivery orders in 
hands of buyers.|-—Bkpt., who carried’ on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out “to 
order” & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wharf 
in the name, & for the account, of S. When 
a sale had taken place 8S. signed a delivery 
order which bkpt. handed to the buyers 
against pent for the goods. Between 
Aug. 3 Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to plitfs. 
delivery orders for the goods signed by S. 

addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly afterwards the 
wharfingers, acting on S8.’s_ instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c): 
—Held: pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate.—Simrzons (C.) & Co. v. 
DURAND’s TRUSTEE, [1928] 2 K. B. 66; 97 
L. J. K. B. 587; 1388 L. T. 612; [1928] 
B. & C. BR. 19. 


6514. Add. Annotation :—Consd. Re Tabor, La p. 
Cork, [1920] 1 K. B. 808. 


6515. Add. Annotations :—Consd. fie Tabor, Ea p. 
Cork, [1920] 1 K. B. 808; Ae Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

6516a. On business premises.] — The 
custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, ¢.g. a 
wholesale cer.—He TABOR, Ex p. CORK, 
f1920] 1 K. B. 808; sub nom. Re Tasor, 
Ex p. Troster, 80 L. J. K. B. 852; 122 
L. t. 799; 36 T. L. R. 191; [1919] B. & 
O. R. 299. 


Annotations -—~Folld. Re Kaufman Segal & Domb, Ez p. 
arustes, Uta28) 2 Ch. 89. Refd. French v. Gething, [1922] 


oO. L. R. 4 


3; 11 mingled with bankrupt’s properiy by 
R. 38793 


third party.}—Held: the entire pro- 
peity became assets to satisfy tho 
creditors.— Re PROGRESSIVE FARMERS, 
Re Houpen Natioxan Co.'s CLAIM 
Gan 62 D. L. R, 631 ; 2 Cc. RB. Rn. 
51.—--6 N 


é& chat: 
party——Inter- 
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Cases 6519—675la. ENGLISH AND Empire Diaest SupPpLEMENT. 


6519. Add. Annotations :—Consd. Re Tabor, Kz p. | 


Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

6523. Add. Annotation :—Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ee & Dry Docks Co., [1926] Ch. 

6525. ddd. Annotations :—Refd. Lamb v. Wright. 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6561. Add. Annotation :—-Refd. French v. Gething, 
(1922) 1 K. B. 236. 

6613. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6625. Add. Annotation :—-Refd. Re 
Ex p. Salaman, (1926] Ch. 167. 

6647. Add. Ciiations :—sub nom. Re PLIMMER, 
Ea p. SPELLER, 14 C. B. 159, n. 

Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 C. L. R. 10. 


6657. Add. Annotation :—Consd. Re Collins, [1925] 
Ch. 556. 

6659. Add. Annotation :—-Apld. Ite Collins, [1925] 
Ch. 556. 


Wethered, 





6659a. ——.J]—-For some years before his 
bkpcy. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the datc of the mtgor.’s 
bkpcy., some fees (a) were duo on completed 
contracts, but some fees (b) were still un- 
earned. The trustec employed bkpt. & some 


of his staff to carry out the uncompleted con- | 


tracts & earn fees (b) :— Held: (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to bim 
‘‘in the course of his trade or business”? & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c); (2) the mtge. of 
fees (b) earned since the bkpcy. was in- 
operative against the trustee.— Re CoLLins, 
{1925} 1 Ch. 556; 1383 L. T. 479; sub nom. 
Re Couuins, Ea p. SALAMAN (TRUSTEE), 95 
L. J. Ch. 65; [1925] B. & C. R. 90. 

6663. Add. Annotation :—Refd. Blakey v. Pendle- 
bury Property Trustees, [1931] 2 Ch. 255. 


the policy to tho assignees. 


6689. Add. Annotation :—Refd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 


6696. Add. Annotation :— Refd. Halifax Building 
Society v. Keighley, [1981] 2 K. B. 248. 


6701. Add. Annotations :—Folld. Birmingham 
Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 3854. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 
lL. T 737; Re Pooley, Ez p. Rabbinge (1878), 
38 L. T. 663. 


6706. Add. Annotation :—Refd. Simeons  v. 
Durand’s Trustee, [1928] 2 K. B. 66. 


6708a. Same day as act of bankruptcy.|— 
Though a bkyt. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. is 
in fact. committed (Str GrorGE Rosk).— 
Re RIcHARDSON, EB2 p. RICHARDSON (1839), 
3 Deac. 496; Mont. & Ch. 43, C. of R. 
Annotations :—Refd. Re Worcester, Ex p. Agra Bank (1868), 
8 Ch. App. 555; Colontal Bank v. Whinney (1886), 11 
App. Cas. 426. 
6735. Add. Annotation :—Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 


6742. Add. Annotation :—Refd. Lamb tv. Wright, 
(1921] 1 Kk. B. 857. 

6744. Add. Annotation :—Distd. Lamb v. Wright, 
1924} 1 IK. B. 857. 

6745. Add. Annotations :—Refd. Lamb v Wright 
[1924] 1 K. B. 857; Allgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, (1931] 1 K. B. 672. 


6745a. Whether mere visible employment of goods 
in trade or business sufficient.|—(1) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
truc owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
empleycd in his trade or business, but 
acquired & used for the purposes of the 
business.—LAMB v. Wriegnt & Co., [1924] 
1 K. B. 857; 983 L. I. KB. 366; 1380 L. T. 
703; 40 T. L. BR. 290; 68 Sol. Jo. 479 ; [1924] 
B. & C. R. 97. 


6745b. Fees due on completed contracts to sur- 
veyor & assessment spectalist.|— ve CoLLINs, 
No. 6659a, ante. 

6746. Add. <Annotalion :—Refd. Simeons _ v. 
Durand’s Trustee, [1928) 2 K. B. 66. 


6751a. Must be given both to possession & to use 
in trade or business.)—LamMB v. WriGHT & 
Co., No. 6745a, ante. 





In 1920 
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6621 ii, Second mortgage oaf.}-— 
In 1905, C. the owner of a life policy of 
assurance, mortgaged it to the insurance 
co. In Apr 1907, C. mortgaged the 
policy & the lands to B., who gave no 
notice to the eco. til} Nov, 1920. In 
June, 1907, C. was adjudicated bkpt. 
In 1915 the insnrance co. were paid the 
amount due on their mtge. & handed 


the assignees surrendered the policy 
to the insurance co., & received its 
surrender value, & BK. applied for pay- 
ment of the amount due to him on hia 
mtxe. :—Held : the equity of redemp- 
tion in the mtge. was “ 8 & 
chattels *’ within Irish Bkpt. & Insol- 
vent Act, 1857 (c. 60), a. 813, & was at 
tho date of the bkpcy. “in the pose- 
session, order, or disposition of bkpt.”* 
by the consent & permission of the true 
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owncr.-——He CLANCARTY, (1921] 21. R. 
377.—IR. 


PART XX. SECT. 9, SUB-SECT. 5.—A. 


67621. Delivery of goods to trustee— 
- fler notice stopping goods in transttu— 
Withdrawal of notice on tnnocent mia- 
representation of trustee.}—Tfleld; tho 
trustee could not rely on a withdrawal 
so induced.—~ He ROBERTS, [1924] 1 
D. L. R. 386.—OCAN. 


6777. Add. Annotation :—Refd. Re Wethered, 
Ez p. Trustee (1925), 134 L. T. 264. 
6794. Add. Annotation :—Refd. Lamb v. 
[1924] ] K. B. 857. 


6798. Add. Annotation :—Refd. Lamb »v. 
{1924] 1 K. B. 857. een 


6802a. —— ——.]—In Jan. 1922, G. 
chased from bkpts. certain chattels use by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, ete. The agreement 
Was determinable in the event, (inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner :—Held: there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they ‘* must ” 
be the property of bkpts.—Re Kacurman 
SEGAL & Doms, I’x p. TRUSTEE, [1923] 2 Ch. 
89; 92 L. J. Ch. 218; 128 L. T. 650; 67 
Sol. Jo. 333; [1923] B. & C. R. 1. 


6818. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] lL K. B. 857. 


6819. Add. Annotations :—Distd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. Refd. Lamb v. Wright, [1924] 
1 K. B. 857; Simeons tv. Durand’s Trustee, 
[1928] 2 K. B. 66. 


6821. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 


6824. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


6853. Add. Annotation :—Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 


6856. Add. Annotation :—As to (2) Consd. Blakey 
He aaa a Trustees (1931), 47 T. L. R. 


6858. Add. Annotation :—Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 503. 


6858a. ~}—A trader carried on the business of 
selling & hiring out of pianos largely by 
means of hire-purchase agreements, by each 

of which the trader agreed to let on hire a 
piano, & in consideration the hirer agreed to 

pay the trader a sum of £4 on the date of 
iring & £1 monthly so long as the hirer con- 
tinued the hiring. The trader agreed that 

if the hirer should punctually pay him a 


Wright. 
Wright, 





ur- 





PART XX. SECT. 9, SUB-SECT. 6.—A. 


6789 fi. —— ——— —-—., }—- Where there 
was no lmmediate delivery of a car 


to tho purchaser nor any change of 
ossossion :—~ Held: the sale & trans- 
er were yoid as against the trustecs 


Vol. V.— Bankruptcy. Cases 6762—6858b. 


specified total sum in these instalments, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1930 the trader entered into a number of 
trader’s agreements by which he agreed to. 
deposit the hire-purchase agreements with 
the G. Co., Ltd., & on demand to assign to 
that co. or its nominees the full benetit of 
those agreements, & in the meantime to hold 
them on trust for the G. Co. & its nominees. 
The G. Co. subsequently assigned the benefit 
of the trader’s agreements to pltf. No notice 
of the assignment was given until after the 
trader was adjudicated bkpt. on July 23, 
1930 :—Held: the monthly sums _ which, 
after the commentement of the bkpcy., had 
or would become payable in advance under 
the hire-purchase agreements, if the hirer 
continued the hiring, were ‘‘debts.. 
growing due to the bkpt. in the course of his 
trade or business ’’ within Bkpcy. Act, 1914, 
s. 38 (c), & were therefore properly divisible 
among the bkpt.’s creditors as being things 
in action ‘‘at the commencement of the 
bkpcy. in the possession, order or disposition of 
the bkpt., in his trade or business, by the con- 
sent & permission of the true owner”’ within 
that sect. —— BLAKEY v. PENDLEBURY PRO- 
PERTY TRUSTEES, [1931] 2 Ch. 255; 100 L. J. 
Ch. 399; 145 L. T. 524; 47 T. L. R. 603; 
[1931] B. & C. R. 29, C. A. 


6858b. Judgment debt.}|—S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a further sun. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of bis refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1024, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 
ment of the judgment debt; & S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from 8. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereof to W. & retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date S. had paid & W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 


—FITzGERALD v. McMorrow, [1923] 3 
_R. 619; 52 0. L. R. 38a; 4 
C. B. R. 29.—-CAN. 
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Sept. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appct. was appointed 
trustee. In Apr. 1925, W. died, & his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditors :— 
Held: (1) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was 
notwi ing its conversion into a judg 
ment debt, none the less at the commence: 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors 
(2) the agreenient between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
pet of either S. or W. of an available act of 

kpcy., & the ct. inferring an agreement by 

. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con: 
sideration for the deposit of the notes; 
(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount Apna before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed.—Re 
WETHERED, Er p. SALAMAN, [1926] Ch. 
167; 70 Sol. Jo. 324; sub nom. Re WETHERED, 
Ea p. SALAMAN’S TRUSTEE, TRUSTEE v. 
Bance, 95 L. J. Ch. 1273 184 L. T. 264; 
[1925] B. & C. R. 265. 


6859. Add. Annotations :—-N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ez p. The Trustee, [1923] 
2 Ch. 89. 

8863. Citations :—For ‘ 5 Ch. App. 520” read 
“8 Ch. App. 520.” 

6867. Add. Annolation :—-Retd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 


6868. Add. Annotation :—-Folld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 


6869. Add. Annvtation :—-Consd. Re Tabor, Fz p. 
Cork, [1920] 1 K. B. 808. 


6873. Add. Annotations :-—Refd. Re Tabor, Ex p. 
Cork, [1920} 1 K. B. 808; Re Kaufman 
Sy = Domb, Ez p. The Trustee, [1923] 


6879. Add. Annotation :—-Refd. Lamb v. 
[1924] 1 K. B. 857. 


6879a. Clothiers—Custom to hire machines.]— Re 


Wright, 
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SnaaLt & Doms, Ez p. TRUSTEE, 
No. 6802a, ante. 


6881. Add. Annotations :—Aplid. Re Tabor, Hz p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
a bd Domb, £z p. The Trustee, [1923] 


6881a, ——- ——- ———.]—_e TABOR, Ee p. CORK, 

No. 6516a, ante. 

6882a. ——— Antique furniture.|—A custom 
exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 

position within 1914 Act, s. 38.—Re 
Forp, Ez p. TRUSTER, RESTALL, BRowN & 
CLENNELL’S CASE, [1920] 1 Ch. 184; 140 
L T. 275: 72 Sol. Jo. 517; sub nom. Re 
Forp, Ea p. TRUSTEE v. RESTELL, BROWN & 
Oo., 97 L. J. Ch. 884; [1928) B. & C. R. 55; 
oe nom. Re Forp, Hap. HawxKins, 44 T. 1. R. 

643. 
Annotation :—Apld. Re Ford, Ez p. Trustee, Powell's Case, 

[1929] 1 Ch. 137. 

6882b. —-— Sent by private customer. |— 
No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise 80 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 

ship in the event of the bkpcy. of the dealer. 

But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an agreed minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture for sale : 
—Held: as the effect of the custom which 
was established in Re Ford, Ez p. Trustee, 
Restall, Brown & Clennell’s Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
thereof.—Re orp, Er p. TRUSTER, POWELL’S 
CASE, [1929] 1 Ch. 187; 140 L. T. 276: 72 
Sol. Jo 517; sub nom. Re Forn, TRUSTEE v. 
POWBLL, 98 L. J. Ch. 144; [1928] B. & OC. R. 

6885. Add. Annotations :—Refd. Lamb v. Wright 
{1924} 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation -—Consd. Re Tabor, Hz p. 
Cork, [1920] 1 K. B. 808. 

6889. Add, Annotations :—Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Annotation :—Refd. Re Tabor, Ea p. 
Cork, [1920] 1 K. B. 808. 

6890a. ——,)—Re Tasor, Ex p. Cork, No. 
6516a, ante. ; 

6898. Add. Annotation :—Refd. French v. Gething 
{1922] 1 K. B. 2386. 














PART XX. SECT. 9, SUB-SECT. 8.—A. 

6859 i. Wuty of court—~To take notice 
of alleged custom.}—Where it is proved 
that no less than 57 funeral cara & 
hearsea were supplied in Lreland under 
hire-purchase agreement by one firm 
between Nov. 23, 191%, & Mar. 8, 1923, 
the ct. will draw the conclusion that 
the custem of hiring funcral hearses 
on the hire-purchase rystem is suffi- 
ciently notorioas. The teat in such 


cases Is what is the state of knowledge 
of persons who have made themrelvea 
acquainted with the nature & custom 
of the particular situation.—Re Tor- 
Hy aida ae 21R.1,4; 581. L. T. 


sa. Undertaker -—~ Custom to %*>- 
heurses & funeral carrtages. |-— 
med, No. 6859 i., ante th, aa 
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PART XX, SECT. 10, SUB-8ECT. 3. -—-B, 
. 809) 1. —— ————- ——-. ]} > Rosas 
Soueon, nD. ». Vicroria MINES, 
Lap. (B. C.), (1930] 1 D. L. BR. 87; 10 
GC. B. R. 23; (1029) 2 W. W. RK. 511 
bh (p. 810). Add “afd, aud nom. 
Martin v. Fowrien, 48 8. C. R. 119," 
{(p. 810) 1, ~~: ~~. }-~ Payment of 
75 le: Held ; a preferential 


6011. Add. Annotation :—Refd. Re Chiandetti, 
He p. Trustee (1921), 91 L. J. K. B. 70. 


6912. Add. Annotation :—Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 


6912a. ——— Goods sold in Interpleader action— 
Proceeds in court.] — Re CuranpeErti, Ex p. 
TRUSTEE, No. 7113a, post. 


6915. Add. Annotation :— Consd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. 


6816a. ——— —— ——.]—Re CHIANDETTI, Ex p. 
TRUSTEE, No. 7113a, post. . 


6918. Add. Annotations :—Consd. Re Fairley, [1922] 
ya 791. Apld. He Brelsford, [1932] 1 Ch. 


6918a. /———— Subsequent withdrawal & return 
of nulla bona.)— On Jan. 14, 1921, the sherilf, 
in executing a writ of fi. fa. for £144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
pee it to the execution creditors. On 
far. 16 the sheriff made a second levy, but 
on being paid £53 on account of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sheriff 
made a third levy, but the goods scized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. <A receiving order 
was made on Sept. 20 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3:—-Held: the 
execution was completed within 10)4 Act, 
ss. 40, 41, by the return of nulla bona 
on -May 2, & the trustee had no title to 
the £72 & £53 realised by that completed 
execution. 

Qu: whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37.—He Farm.ey, [1922] 2 Ch. 791; sub nom. 
Re FairLeY, Ex p. OFFICIAL RECEIVER, 92 
L. J. Ch. 140; [1922] B. & C. R. 127; sub 
nom. Re Farrn.ey, ka p. Low & Bonar, LTp., 
38 T. L. R. 893, D. C. 

6918b. ——.}—On Sept. 17, 1928, resps. 
recovered judgment in the High Ct. for 
£215 & costs. On the following day the 
sheriff levied execution on the goods of the 
debtor under a writ of fi. fa. issued by resps. 
to enforce their judgment. On Sept. 24, 
1928, it was agreed in writing between resps. 
& the debtor that in consideration of resps. 
withdrawing execution, the debtor should 
pay to resps. £15 on account of the debt & costs 





6918c. : 
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& the balance thereof by monthly instalments, 
the debtor undertaking, in case of default in 
payment of any of the agreed instalments, 
to authorise the sheriff to retake possession. 
In pumuente of the agreement the £15 & the 
costs of the execution were paid ; whereupon 
the sheriff withdrew. Upto Oct. 22, 1929, the 
amount paid in respect of the instalments 
was £68 & no more, & on Jan. 10, 1930, the 
sheriff entered a second time into possession 
to levy execution for the balance of the debt: 
remaining unpaid. On Jan. 13, 1930, while 
the sheriff was in possession, a receiving order 
was made against the debtor on his own 
petition filed on the same day. & he was 
adjudicated bkpt. On Jan. 14 resps. received 
notice of the receiving order. n Jan. 16, 
1930, the official receiver, as trustee in the 
bkpcy., claimed from resps. payment of the 
two sums so received by them, amounting 
together to £78, as forming part of bkpt.’s 
estate available for the general body of his 
creditors, & on Mar. 12, 1031, issued a notice 
of motion to enforce his claim. On the hear- 
iny of the motion before the judge of the 
Nottingham county ct., on Apr. 30, 1931, 
i. special case was stated under 1914 Act, 
s. 100 (3), for the opinion of the High Ct.. 
whether resps. were entitled to retain or were 
bound to account for & pay to the trustee in 
bkpcy. the two sums of £15 & £63 so received 
by them or either of those sums :—Held: 
both sums so received by resps. were, within 
1914 Act, s. 40, benefits of the execution for 
which they were liable to account to the 
trustee in bkpcy.—-Re BreELSFORD, [1932] 1 
Ch. 24; 146 L. T. 160; sub nom. Re BRELS- 
FORD, OFFICIAL RECEIVER & TRUSTEE v. 
SuetL Mex, Lrpv., 100 L. J. Ch. 365; [1931] 
B. & C. R. 21. 


Annotation :-—Folld. Re Kern (P. EK. & B. E.), (1932] 1 Ch. 
555. 








-}—Sect. 40 of 1914 Act, which 
enacts that an execution creditor shall not be 
entitled to retain the benefit of the execution 
against the trustee in bkpcy., unless he has 
completed the execution before the date of 
the receiving order, is a substantive enact- 
ment, & the right of the trustce thereunder 
is not limited to benefits of execution received 
by the execution creditor after the date to 
which the trustee’s title to the bkpt.’s pro- 
perty relates back under sect. 37 of 1914 
Act.—He Kerw (P. I. & B. E.), [1932] 1 Ch. 
555; 146 L. T. 5703 sub nom. Ke KERN 
(P. KK. & B. E.), THomas HENRY, Liv. v. 
TRUSTEE, 101 L. J. Ch. 257; [1931] B. & 
CG. R. 150. 


6919. Add. Annolation :—-Consd. Re Fairley, (1922) 


2 Ch. 791. 


6920. Add. Annotations :—As to (1) Consd. [te 


Fairley, [1922] 2 Ch. 791. Refd. Re Chian- 
detti (1921), 91 L. J. K. B. 70. Generally, 
Refd. Re Brelsford, [1982] 1 Ch. 24. 


6921. Add. Annotation :—Consd. Re Fairley, [1922] 
2 


. 791. 


ayment & void.-—ZrEInMaN & _ of execution has been placed receives a amount to notice to the sheriff, & is 
ian v. AMERICAN FURNITURE copy of the assignment by debtor as not a ground for depriving him of the 
LAVERY (1922), 66 D. I. BR. provided by the above sect, “or costs of a levy made after such state: 


58; CB —CAN 
s 'e ‘. R 547. aK provided by 


publication of notice in the Garelle ment.--TOWERS v. Solomon, {1922} 
the Act,” he is not 1 W : B. R. 


W. R, 1077; 2 C. 


rafe in not attaching debtor’s goods. 579.—CAN. 


PART XX. SECT. 10, 8UB-SECT.4.—A. a statement made by the solr. for the 
6934 ii, —— Bon teunty dct, & 11 asrignee to a sheriff’s officer that an 
(3).}~-Until a sheriff with w 


—_— £rtra Judicial Seizures 


6984 iii. 3 
hom a writ assignment has been made, docs not Act, H. 8. A., 1922 (ce. 96).}-—-Bknecy. 
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Cases 6947—7082. 


6047. Add. Annotation :—Apld. Re Harris, Ex B; 
Shell-Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 


6952a. Registrar of county court & 
sheriff! same person—Notice received in 
capacity of registrar.]—-The condition of 
service within the fourteen days limited b 
1914 Act, s. 41 (2), of notice on the sheri 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to be paid the moneys 
retained by the sheriff, if during that period 
he has acquired knowledge of the presenta- 
tion of a petition. 

M., who held the office of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor’s goods. Before the 
expiration of the prescribed period of 
retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 
registrar of the same ct. of which he was also 
high bailiff. A formal notice in writing was 
sent by the official receiver to M. of the 
presentation of the petition & of the making 
of the receiving order, which was not received 
until after the fourteen days had expired :— 
Held: knowledge of the presentation of the 
petition acquired by M. as registrar con- 
stituted a sufficient compliance with the 
requirement of s. 41 (2), of service of notice 
upon him as high bailiff, with the result 
that the official recciver was entitled to be 
paid the moncys in the hands of the high 
bailiff.—Re Harris, [1931] 1 Ch. 138; oe 


L. J. Ch. 448; 144 L. T. 232; [1929] B 
C. R. 211, D. C. 
-.j—-See, now, Bkpcy. 
Rules, 1915, r. 323s. 
§954. Add. Annotation :—Refd. Re Chiandetti 


(1921), 091 L. J. K. B. 70. 


6955. Add. Annotation :—Refd. Re Fairley, (1922) 
2 Ch. 791. 


6961. Add. Annotations :—Refd. Re Wiygzell, E'z p. 
Hart, [1921] 2 K. B. 835; Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 1383 L. T. 814; Re Wait, [1927] 1 Ch. 
600; He Regent Finance & Guarantee Corpn. 
(1930), 69 L. Jo. 283. 


6964. Add. Annotation :—N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 


6965. Add. Annotation :—Consd. 
[1923] 2 Ch. 302. 


6965a. ‘‘ Any other petition ’’—-Notice not given 
within fourteen days.|--A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtur to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 


Re Sarjeant, 


ee 
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not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money :—Held: the words in 10914 Act, 
s. 41 (2), ‘‘ or on any other petition of whicia 
the sheriff has notice,’’ were not to be 
qualified by the addition of the words 
‘within the said fourteen days” so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the reccipt of such 
proceeds. The sheriff must hold, tn the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, ten he must hold to see whether an 
order would be made on that other petition, 
or on any petition.--LATTER v. JUCKES 
& Paar, [1927] 1 K. B.17; 96 L. J. K. B. 
137; 186 L. T. 177; 42 T. L. R. 723 ; 70 Sol. 
Jo. 9053; [1926] B. ‘& C. R. 183, C. ny 


6966. Add. Annotation :—Refd. Re British Sali- 
cylates, [1918-19] B. & C. R. 160. 


6979. Add. Annotation :—Refd. Latter v. Juckes 
& Page, |1927] 1 K. B. 17. 

6995. Add. Annotation :—-Consd. 
(Bristol), Ltd., [1931] 2 Ch. 320. 

6998a. S. P. BLOXHOLM v. OLDHAM (1750), cited 
in 1 Burr. at p. 22; 97 E. R. 168. 

Annotation :-—Consd. Balme v. Hutton (1831), 2 Cr. & J. 19. 


7000a. S. P. BeLcuer v. MaGnay (1843), 12 
M. & W. 102; 1 Dow. & L. 441; 13 L. J. Ex. 
49; 2L. T. Q. S. 124; 7 Jur. 1160; 152 
EK. R. 1128. 

Annotations :—Reid. Cheston v. Gibbs Gas or & W. 

111; Edwards v. Evang (1843), 2 L. 

70062. Sale after Rrainiene or goods 
sufficient to satisfy two executions-—One 
delivered after bankruptcy.]—Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the a 
execution.—STEAD v. GASCOIGNE (1818), 8 


Re Woods 





Taunt. 527; 129 E. R. 488. 
Annotations -— Reta. Giles v. Pehl ees) 9 Bing. 128; 
Butchelor v. Vyse al rage 4 Moo. . 652; dred v. 


Constable (1844), 6 Q. B . 370. 
7008a. Stay of proceedings—When tar bee an 
GiBson v. HUMPHREY (1838), 1 Cr. & M. 544 
2 Dowl. 68; 3 Tyr. 588; 2 L. J. Ex. 234; 
149 E. R. 616, Ex. Ch. 
anenion :—Refd. Moon v. Raphael (1835), 2 


7080. Add. Cilalion :—affg. 8. C. sub nom. R. v. 
Epwakrkps (1853), 9 Exch. 32. 


7032. Add. Annotation :—Refd. Re Webb (Smith- 
fleld, London), [1922] 2 Ch. 309. 





Bing. N. C. 


Act, 1919, 8. 11 (3), does not apply to 
property neized under ele above Act.— 
Re HamMitTon & KES. (1924! 2 
D. L. BR. ery cib2sy t W. W.R. 172; 
6c B. R CAN 


§5,— 


aan XX. SECT.10, SUB-SECT. 4.-~-C. 

6983 lil, ———.]—Whille a sheriff its 
not entitled to poundage unless he has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 


the sheriff 2 to receive something, 
even thoi no money has heen 
realised by ne. since It provides apie 
he is to be entitled to poundage “ 

such leas kum as a judge may dccrs 
reaxonable.’’— Morosce ae v. Moro- 
Sey. eae Pea WwW. W 147; 14 


oD. oR. 3533 
iC. B. R. Ha OAN 


6983 iv. ee after autho- 
rised assignment.}—TowsgRs v. SOLO- 
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MON, td Bers 1 He W. R. 1184: 3 
C. B. i] 


6990 1. Faas money—Sheriff 
continuing in asession— notice 
of asasignment.}-- The coste to which 

® execution creditor is entitled are 
the conte of execution o Pa the time 
notice of the assigninent ta given oi8) 


sheriff. BAKER iv ofa. 28 a (491 
3 W. W. R. 902; 
666; 49 D. L. R. 684.—-CAN 





7042a. 6 Geo. 4, c. 16, s. 81—Two calendar 
months—Computation.]—By above soct. at 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
oO clock, & at about one on Oct, 13 a com- 
mission of bkpcy. issued against W. :—Held : 
(1) the ct. would take notice of the fraction of 
a day, in putting a construction upon that. 
part of the clause; &, therefore, it was clear 
that more than two calendar months had 
elapsed ; (2) the day of issuing the com- 
mission was to be included in the com- 
utation.—Gobson v. SANCTUARY (1882), 4 
. & Ad. 255; 1 Nev. & M. K. B. 52; 2 

L. J. K. B. 19; 110 B. R. 451. 

Annotations :-—.4s to (1) Refd. BR. v. 

8 Dow. & fe 108. de te (ay Bada Wes, (185). 


(1841), 11 L. J. Ex. 43; Skey v. Carter (1843 » 11M. V 
571; Whitmore v. Greeno (1844), 2 Dow. @ L ey neal ; 


7058. Add. Annotation :—Refd. Latter v. Juckes 
& Page, (1927) 1 K. B. 17. 


7079. Add. Citation :—sub nom. Re PLUMMER, 
Ex p. TRUSTEE, 69 L. J. Q. B. 986: 48 W. R. 
634; 44 Sol. Jo. 572; 7 Mans. 367, C. A. 
Add Annotation :—Refd. Ie Mathieson, [1927] 
1 Ch. 288. 

7085. Add. Annotation :—Retd. 
[1927] 1 Ch. 283. 


7086. Add. Annotution :-—Refd. Re 
[19237] 1 Ch. 283. 


Re Mathieson, 


Mathieson, 
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7091. Add. Annotation :—Retfd. 


7094. Add. Annotation :—Refd. Re 


Bxpey. Act, 1908, 8, 75.—-BRAITHWAITE 
vp. BRAITHWAITE, [1923] N. Z L. R. 


Vol. V.— Bankruptey. Cases 7042a—7088. 
7087, Add. Citation : — subsequent 


proceedings 
(1805), 11 Ves. 377. 


7089a. Declaration of trust without consideration— 


Credit in account of money to wife.]—Held: 
not binding on bkpt.’s creditors.—Ae SMITH, 
Ex p. Smita (1812), 1 Rose, 208, 


Anan -—Consd, Parsons v. Coke (1858), 27 L. J. Ch. 


Re Mathieson, 
(1927] 1 Ch. 283. 


Mathieson, 
[1927] 1 Ch. 283, 


7096a. Settlement of property in exercise of general 


power of appointment.|—Held: not within 
1914 Act, s. 42.—Re MATHIESON, [1927] 1 
Ch. 283; 71 Sol. Jo. 18; sub nom. Re 
MATHLESON, MOORE (TRUSTEE) v. MATHIESON, 
v6 L. J. Ch. 101; [1927] B. & C. R. 303; sud 
nom. Re MATHIESON, Ea p. TRUSTEE, 136 
L. T. 528, C. A. 


7096b. Property accruing ‘‘ after marriage in right 


of wile.’*)—-roperty devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s. 42.—Re Bowrr 
WILLIAMS, Ex p. Trustee, [1927] 1 Ch. 441; 
96 L. J. Ch. 186; 136 L. T. 752; 43 T. L. R. 
ries 71 Sol. Jo. 122; [1927] B. & C. R. 
1, C. A. 


7098. Add. Annotation :—Refd. Jagger v. Jagger, 


[1926] P. 93. 


absolutely. A private meeting of J.’s 
creditors was held on Apr. 22, 1925, 
& a conmittee appointed to investigate 


that title subject to costs of prior creeu- 
tion. }---On an assignment under Kkpey. 
Act, where there are executions 
recorded against land of the assiznor, 
the registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title is subject to a lien for costs of the 
first evecution which war lodged with 
the sheriff & to a lien for corte of 
registration & sheriff’s fees of al 
the executions.—- Re Lawp TIT.1es 
Act, SASKATCHEWAN GENERAL TRUST 
Corpn., LTD.'s Case, [1923] 3 W. W. Th. 
628.—CAN, 

7069 i. Garnishee order.}~A debt 
was aftached by a gurnixhee order under 
a judgment which was still subsisting : 
—Held: a receiving order under 
Bkpey. Act, 8. 11, did vot rank in 
apse to such garnishment.— le 
3LOUIN, GAGNON t. GRratIn & PrRO- 
Visron Co., 11924] 1 D. L. R. 3323 
Q. Rt. 35 K. B. 161.—CAN., 


ef. Payment by contractor to prevent 
remoral & sale by sheriff of sub-con- 
trartor's plant & materials~—-Bank- 
rupicy of aub-contractor-—Kffect of.\}— 
Re Stewart (Ont.), [1926] 2 D. L. R. 
1043 ; 7 C. B. It. 630.—CAN. 


PART XX. SECT. 11, SUB-SECT. 1. 


7078 ii. Bankruptcy Act, 3. 29.3 
—“ Settlement ” in the above sect. 
disousved,.—Re COHEN & MARALIN, 





CANADIAN CREDIT Mgn‘’s TRUST 
AssO0N., rp. v. Srivak (Alta.), 
[1926] 83 


(1926) 3 D. L. R. 942: 
Ww. W, R. 345 revad, ead 1 DD. Ja R, 
577: (1927] 1 W, W. R. 162: 22 Alta. 
L. Rn, 487: 8 0. B. R. 23.—CAN, 


7078 ili. S. P. Tranera Trust Co, v. 
car (Man.), (1927) 3 W. W. i. 473.—- 


7086 lia, ——~ ——-.])-— Held: a 
gift not boing hedged about with con- 
ditiony was not a settlemcnot within 





j i. coommecanetias | ]—W here insured, 
under a policy of life insurance, declares 
it to be for the benefit of hix wife, the 
trust created is not invalidated by his 
subseqnent insolvency, & creditors of 
insured bave po righta which would 
interfero with the rights of bis wife 
even though the endowment policy 
matures dung the life of insured.— 
Bask or Bairisu NORTH AMERICA 
eee U ee (1919), 46 N. B. RR. 105.— 

AN. 


sg. Conveyance of property to wife 
& .sons.J—Where a transfer in the 
nature of a settlement was made for 
the purpose of defeating creditors :— 
Held: thongh it would not be set aside, 
yet the creditors might seek paylwent 
of their claima out of the property 
transferred. —KI1EHL v. FussEnL (1922), 
68 DD. L. R. 780.—CAN. 


ri. Purchase of property & tinvest- 
ment of money in wife’s name. }-—Where 
property bad been acquired & money 
invested by a husband in the name of 
his wife for the purpose of defeating 
his creditors :—J/el?d: the property 
belonged to the husband, & the proceeds 
received by the wife from a sale of 
furniture owned by the husband should 
be paid to a receiver.—McCurby v. 


sj. Declaration of trust in favour 
of wife—In pursuance of alleged ante- 
nuptial settlement.|~—Held: a settie- 
ment within Bkpcy. Act, s. 29 (1), & 
null & void.— ALioTs .& CLinis, 
(1923) 1D. L. R. 348; 56N.8. R43; 
3 C. B. R. 600,.—CAN. 


sk. Settlement on Y¥reditar.}—On 
Jan, 29, 1925, J., being in embarrassed 
circumstances & indebted, amongst 
others, to M. for £1,200. settled certain 
land on M., & another upen trust for 
herself & her only child during her life 
& after her death for her child 
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her aifairs, & it was agreed to accept 
£200 from M,. to be distributed amoug 
the creditors in full payment of their 
debts, Some of the creditors, including 
the R. (Co., refused to carry out this 
arrangement, but on the faith that it 
would be carried out, J., on Apr. 28, 
puld M. £100 on account of his debt. 
On June 65 the debtor filed a petition 
for liquidation, but before the meeting 
ov June 24 the R. Co. served a debtor’s 
summons, The R. Co. had notice of 
the meeting for June 24, but did not 
attend. This meeting waa attended 
by creditors whose {udebtedness was 
about. two-thirds of the total sum. 
‘They unanimously passed a resolution 
fur Uquidation by arrangement, & 
pa en a trustee. On the hearing 
of au application by the debtor & the 
trustee to dismiss the debtor’s summons 
it was held that the application must 
be disinfissed, but as the creditors who 
abseuted themselves from the liquida- 
tion meeting should have & conld have 
aitended it, Ubcy must pay the costs. 
The bkpcy. proceedings were con- 
tinued, & a trustee appointed. The 
trustee then eppuce to have the settle 

ment to M. delivered up to be cancelle 

& for repayment of the £1090 pee to 
M. on Apr. 28, 1925:—Held: the 
settlement was not made in good faith 
& muet be delivered up. The payment 
of £100 to M. was a fraudulent pre- 
ference, & it must be repaid to the 
trustee.—Re JEFFREYS (1925), 21 
Tas. L. R. 31.-—AUS. 


PART XX. SECT. 11, SUB-SECT. 2. 


hi. Purchased ty husband for 
wife—-To trustee during minority of wife 
—Transfer to wife at majority.;— 
Held: uot a settlement on the wife in 
cousideration of marriage & void as 
against the trustee.—Ke MCELLAND’S 
EsraTr, {1023} 4 D. L. R. 395; 3 
C. B. Rn. 849.-——-CAN. 





7104. Add. Annotations :—As to (1) Refd. Re 


7104a. - 


Charters, Ex p. Trustee, [1923] B. & CO. R. 
94. As io (2) Consd. He Charters, Ha p. 
Trustee, [1923] B. & C. R. 94. 


- Plaintiff in compromised action against 
settlor.]}—Re Corts (A. V. & M. EB. M. A.), 
TRUSTEE IN BANKRUPTCY v. PUBLIC TRUSTER, 
No. 712la, post. 


7105. Add. Annotation :—Refd. Re Wombwell 


(1921), 87 T. L. I. 625. 


7106. Add. Annotation :—Consd. Re Charters, 


Ex p. Trustee, [1923] B. & C. BR. 94. 


7109. Add. Annotation :—Consd. Re Charters, 


7118a. 


PART XX. SECT. 11, SUB-SECT. 8. 


7107 iii. ——- Question of fact.\— 
ANT IN, &.), (1926) 1 D. L. R. 


GR 
T 


Ex p. Trustee, [1923] B. & C. R. 94. 


Gift by brother to sister.|——By a deed 
of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, ‘“‘in con- 
sideration of his natural love & affection for 
the donee ” purported to assign & convey to 
his sister, resp., ‘‘ the business carried on by 
him at 58a, Old Compton Street, Soho, & the 
stock-in-trade. wine & produce in & about the 
premises.’’ At the date of the deed petition- 
ing creditors were proceeding to enforce 
Judgment under R. S. ©., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 12a, 2d. into ct. On Nov. 3, 1920, the 
parties to the interpleader summons agreed 
to divide the money between them & to 
withdraw the record; these terms were 
embodied in an order of the master of that 
date. Inthe meantime, however, a receiving 
order was made on Nov. 1, 1920, & petitionin 
creditors, the execution creditors, informe 
the official receiver of the sum of money being 
in ct. & of the terms of settlement so 

as aforesaid. Thereupon the official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
writing to the Paymaster-General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him :—Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void ; 
(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 





| 
A | nent 0 


consideration, .. 


7118. Add. Annotation :—Consd. Re 


wee 


Ordinance oll the oes Settlements, 
ae @ 6 


avour of a p 
chaser... ifigood faith & for valuable 
if the settlor made 


ENGLISH AND Empire Digest SUPPLEMENT. 


days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in on for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title. —-Re CH1aANDET?T, Hep. TRUSTEE (1921), 
91L. 3. K. B. 70; 87 T. L. KR. 984; [1921] 
B. & 0. R, 82 ® 


tharters, 
Ex p. Trustee, [1923] B. & C. R. 04. 


71192. ———- Donee taking over Mability for mort- 


gage debt.]—By an indenture dated July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge.; & the wife covenanted expressly to 
pay the mtge. debt & interest & to indemnify 
the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 :—ZHeld: 
there was ample consideration in the assign- 
ment, & the wife was a ‘“ purchaser’”’ for 
valuable consideration within the sect.— Re 
eas Ez p. TRUSTEE, [1923] B. & C. R. 


7121a. ——--- Compromise of action.]—A bond fide 


compromise of a bond fide action claiming 
rights against a deft.’s property is valuable 
consideration within 1914 Act, s. 42, for a 
settlement of that property made by deft. 
under that compromise, & pltf. is the pur- 
chaser within that sect. It is not the business 
of the Ct. of Bkpcy. before which the settle- 
ment is subsequently impeached to consider 
whether the action could possibly have 
succeeded if fought out to a finish.—He CoLe 
(A. V. & M. E. M.), TRUSTER IN BANKRUPTCY 
v. Pusiic TRUSTER, [1981] 2 Ch. 174; 100 
le J. Ch. 3163 145 L. T. 4845 [1081] B. & 
C. R. 7. 


7122. Add. Citation :—sub nom. Re MACDONALD, 


Ex p. McCuuuum, [1920] 1 K. B. 205; 122 
L. T. 316. 


7124. Add. Annotation :—Refd. Re Gungzbourg, 


[1920] 2 K. B. 426. 


7125. Add. Annotation :—Consd. Re Gunsbourg, 


[1920] 2 K. B. 426. 


27. Add. Annotation -—Refd. Ie Gunsbourg, 


[1920] 2 K. B. 426. 


7129. Add. Annolations : —Refd. Re Gunsabourg, 


[1920] 2 K. B. 426; Re Mathieson, [1927] 1 
Ch. 2838. 


7188. Add. Annotation :--Refd. Re Gunsbourg, 


[1920] 2 K. B. 426. 


7184. Add. Annotations :—Consd. Re Gunsbourg, 


[1920] 2 K. B. 426. Refd. He Wigzell, Ka p. 
Hart, [1921] 2 K. B. 836. 


property ..."+~Hed: upon the 
Any settl true construction of the above sect. 
. @ the onus is upon the official assignee 
ur- to prove that a conveyance which is 
seeking to set aside thereunder was not 
oof faith & for valuable 


sl, Good faith- 
MacKery (N. Sy (1829 ‘¢ ie Re becomes bkpt. within two years a consideration.—Cugzan 800 TUAN, OF- 
528; 10 C. B. R. 311.—CAN. the date of the setticment, be abso- FICIAL ASSIGNEE OF TERE 


ssignee’”; & by sect. 50 (3)7"* Settle 
x assignee " ; an : 
PART XX. SECT. 11, SUB-SECT, 4. the purposes of this sect. 
yi. —~—- Onus of prvof.j}-—-~Bkpy. 


lutely void as 
ment ’ for 


includes any conveyance or transfer of 
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EsTaTe OF 
Saw Curnow, (1931) A. C. 
L P. GC. 453 


0. 

67 ; 100 a d. . Y wv 9 L 4 . digs 
136 ; {1920-30 gO. R. 270, P. C.— 
STRA : 


7185. Add. Annotalion :-—Refd. 
[1927] 1 Ch. 283. one 


| 

7186. Add. Annotation :—Consd. Re | 
[1920] 2 K. B. 426. FM URER OME 
7138. Add. Annotation :—Refd. Re : 
[1920] 2 K. B. 426. panned ! 

| 


7142. Add. Annotation :—Refd. Re 
([1927] 1 Ch. 283. 


7148. Add. Annotation :—Refd. 
[1927] 1 Ch. 283, 


7158a. ——.,] — Fie DENT, 
2902a, ante. 


7155a. Covenant to pay premiums on life policy.]— 
A. - were traders in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, by 
which he (inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On the bkpcy. of the two 
partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it fully paid. The 
trustee in bkpcy. rejected the proof on the 
ground that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfied, & he 
alleged that the assets available would not 
be sufficient :—Held: the covenant fell 
within 1914 Act, s. 42 (2), & the trustee was 
right in rejecting the proof. as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 33 (6), 
42 (2), & 63 (1), the right of the trustees to 
put in a proof must depend on all the 


Mathieson, 


Mathieson, 
Re Mathieson, 


Ee p. Trusten, No. 


7159. Add. Annotation :—Refd. 


7166a. 


Vol. V.—Bankruptey. Cases 71385—7166a. 


creditors of the partnership betweon A. & B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied.—-Re Cummina & West, Ex pn. 
NEILSON & ORAIG v. TRUSTER, [1929] 1 Ch. 
534; 141 L. T. 61; sub nom. Re CUMMING, 
Ea p. NEILSON & CRAIG v. ADAMSON 
ao 98 L. J. Oh. 83; [1929] B. & 


7156. Add. Annotation :—Refd. Re Debtor, [1929] 


1 Ch. 362. 


; 7158. Add. Annotation :—Refd. Re Debtor, [1929] 


1 Ch. 362. 


Re Mathieson, 
[1927] 1 Ch 283. 


7161a. Covenant to settle all property to -which 


settlor might become entitled—Settlement of 
reversionary interest.|\— ite Dent, Ez p. 
TRUSTEE, No. 2002a, ante. 


7184. Add. Annotation :—Apprvd. Re Cohen, Fx p. 


Trustee, [1924] 2 Ch. D. 615. 


7165. Add. Annotation :—Refd. Re Cohen, Kx p. 


Trustee, [1924] 2 Ch. 515. 


-|—To constitute a fraudulent 
preference three conditions must be fulfilled ; 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money; (2) that it in fact 
prefers one creditor over others; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference & the reason for such payment 
ig unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
lanation ousts the presumption of pre- 
erence.—Re DRAGE (J.) & Sons, PALMER 
“A OnE v. KNIGHT (1926), 184 L. T. 
765. 
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7164 x. -——.]|—A preference & a 
fraudulent prefereuce are vitally dif- 
ferent. Bkpcy. Act prohibits a fraudu- 
lent preference only: & to constitute 
a@ fraudulent preference there must be 
present two circumstances, a prefer- 
enoe In fact & an intention on the 
Vode of debtor to prefer.—BURNS vt. 
XOYAL BANK OF CaNaDa, BURNS v. 
GRAHAM (1922), 69 D. L. R. 608: 51 
O, L. R. 564 ? 2 C. B. R. 241.—CAN. 


7164 xi. ———.]—Where the delivery 
of aece was not a disposition in the 
ordinary course of businoss & the offect 
was to prefer defta. :-—Held; it should 
be set aside.—JACORBON, ETC. t. 


7184 xil, ——.}]—Tho intention to 
ak ball dhabypbarere is an intention in fact, 
m be an intention entertained by 
the debtor. There can be no intention 
prefer if the payment is made in 
the ere fa course of business.— 
CANADIAN DIr Men’s ASSN., LTD. 
v. JENKINS, (1928) 3D. L. R. 139; 
62 O. L. R. 81; 10 C. B. R. We 
CAN. 
mtgee, knew the mégor, sould ot meet 
1 a w the mtgor. co not mee 
his onrrent Habilities but believed he 
had more than sufficient property 
to pay his debta, ‘& the conveyances 
were not made to give the mtgee. an 
unjust preference, who acted bond fide 
& without intent to delay croditors :— 
Weld: the mtge. was valld.— RoBInsoNn 
v. Prrere (19 9), 7 N. B. R. 1.—CAN, 


that debtor has ceased to be able to 
meet his liabilities as they become due 
will render payments within three 
months of the bkpcy. by debtor to a 
cioditor fraudulent & voidable as 
aguinst the trustee in bkpcy.—-STEVEN- 
SON v. TAYLOR, Re CANADIAN CaP 
ele LTD. (1922), 70 Dp. L. R. 853.— 

7167 xviii. .J—Where cer- 
tain transactions were {impeached as 
being preferential :—Held: the primd 
aie presumption of their invalidity 

ad not been rebutted by showing that 
they were made as required by Bkpcy. 
Act, 8. 32, since they were made witb 
knowledge on the part of the creditor 
that debtor was ‘insolvent,’ as 
defined by sect. 2 (£), & therefore were 
not made in go faith—Re LONG- 
MORE (1922), 52 0. L. R. 570; 3 
C. B. R. 200.--CAN. 

7167 xix. ——.}-—Where flree 
partners bought out the fourth & took 
$1500 from A. for a quarter share 
in the partnership, & subsequently 
A. advanced $400 on the security of a 
chattel mtge. knowing the firm was 
insolvent :-—Held : the mtge. was void 
as against creditorsa.— Re UNITY Manvu- 
FACTURING Co., Moors’s CLAIM, [1923] 
] D. L. R. 84 Py 8 C. B. R. 396.—CAN. 

7167 xx. ——— ——.}—A bank is in 
no different position from that of any 
other creditor in relation to the pro- 
visions of Bkpcy. Act, & where a bank 
knows its customer to be insolvent, 
it cannot within the three months 
limited by sect. $1 accept from him 
or appropriate any money standing to 
his credit to a lHaquidation of a 
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liability by the customer to the bank.—- 
SALTER & ARNOLD. LTD. v. DOMINION 
BANK, {1923} 8 W. W. R. 257.—CAN. 


7187 xxi. ---To make a 
security given a creditor a fraudulent 
preference under Fraudulent Prefer- 
ences Act, R. &. S. 1920 (a. 204), 8. 4, 
there must be a concurrence of intent 
on the part of both debtor & creditor. 
If the person taking the security be 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 
there was such au intent, unknown to 
him, in the mind of debtor.—WoLFE 
v. Sxrtun & BrRuBR, [1923] 3 D. L. R. 
5643; (1923) 3 W. W. R. 375.—CAN., 








7187 xxii. ———  ~———.}— Re THOMP- 
FON, Kr p. TRUSTEES, [1923] 4 D. L. R. 
1028.—CAN. 


7167 xxili. -——— ——.}—Re Fox, 
LESTER v. PORTER, [1925] 1 D. L. R. 
198: 5C. B. Rf. 328.—CAN, . 

7187 xxiv. —— ——.]——-Re Voour 
For Suop, Ltp., Ex p. Paquet Co., 
11925] 1D. L. R. 785; &C. B. R. 3386. 
—CAN, 


(1926) 2 Nn. L. R. 277; 68 O. L. R. 
400.—-CAN., 
7167 xxvi. ——— ——.]-——Re CUDNEY 
(Ont.), (1928] 1 D. L. R. 699; 8 
Cc. B. R. 559.—CAN. 
71867 xxvil. —— —— Circumstances 
putting creditor on enquiry.J— Re Mc- 
UILLAN, Hr p. ROYAL BANK (Out.), 
[ eke .L. R. 331; 10 C. B. R. 73. 


. e 


gi. —— Faluable consideration not 
— Lack of consideration wil! 


7172a., 


usually imply a suggestion that a 
conveyance was made 
prefer one creditor, & where the result 
of euch conveyance ia that the grantor’s 
creditors will be defruuded the con- 


7171. Add. Annotation :—Refd. Re Cohen, Ea p. 


Trustee, [1924] 2 Ch. 515. 


7172. Add. Annotation :—Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 

-}—(1) Debtor was adjudged 
bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customer’s cheque 
& on June 21 & 23, 1923, he transferred goods 
to applit. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in tbe pound, but the transfer 
of the goods to applit. was arrunged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, & 
appit. knew that debtor was unable to pay his 
debts. & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of appit. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor :—Held: the pay- 
ment & transfer were made with a view to 
prefer applt. & not in consequence of any 
pee which appit. brought to bear upon 

pt. 








unduly to Held: 


7176a. 


months debtor was made bkpt. :— 
prima facie this 
constituted a fraudwent preference 
whieh the creditors preferred 
rebut.—Re DaLe & CARROLL, (1924) 4 


Cases 7171—7176a. ENGLISH AND Empire Dicest SupPLEMENT. 


{2) In establishing a case of fraudulent 
reference in addition to giving evidence of 
Ivency the trustee must give some evi- 
dence of a view to prefer.—Re Hoy es, Ea p. 
TRUSTER, [1924] B. & O. R. 22, D. OC. 


Preference by agent of debtor.}]— If 
& principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determine which of the 
creditors of the principal shall be paid, when 
they shall be paid, & why they shall be paid, 
& payment made by such an agent, with an 
intention to prefer a creditar of his principal 
is, in the event of the bkpcy. of the principal, 
a fraudulent preference by the principal 
within 1914 Act, s. 44. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 
& generally to supervise & advise the firm 





UmMBEL & GILLESPIE GRAIN Co,., LTD., 
[1934] 3 W. W. BR. 145.---CAN. 

sa. Provision in fire insurance policy 
for payment to bank.}—-A provision in a 


agreement 
must 


veyance will be set aside withont 
proof, apart from the nature of the 
conveyance itself, of the fraudulent 
intent of the grantor & the ntes.—- 
Dory tv. MarRKB, [192413 D. L. RR. 687; 
55 oO. L. R. 147.—CAN. 

g fi. Sceurity taken.J}-—A person 
who makes a bond fide advance to 
another person or company when it 
is on the eve of insolvency & tekes 
security therefor does not thereby 
come within sect. 64 of Bkpcy. Act 
relating. to preferred creditors, if, at 
least, he is not at the time already 
& creditor; & even oue who is already 
@® creditor may, in special circum- 
atances, mako such an advance & 
take a valid security therefor as well 
aa for his pre-existing debt. Moreover, 
if a preferred creditor within the 
meaning of the Act. did not take his 
security with the Intent of procuring 
a preference to himself over other 
creditors the transaction stands,— 
Re Brirish CoLUMBiA KOND CORPN., 
Lrp. & Lana, [1931] 1 W. W. R. 286; 
(1931) 2D. L. Kh. 885; 43 B.C. Lt. 481 5 
12C. B. RR. 213.- -CAN. 


7169 iii. Transactions between 
relatives.|— Where transactions are 
between near relations, the onus ia on 
the parties to those trausactions to 
show that they were not made fraudu- 
lentiy as against creditors, & for this 
purpose evidence in corroboration is 
reguired.—BrROwN ». BULMER (1922), 
65 D. L. R. 180.—CAN, 


7169 iv. ——,}—In  transk- 
actions between relatives having the 
effect of defeating the claime of a 
seller's creditors, even if the purchaser 
has full knowledge of the seller's 
intent to dcfrand, such knowledge ia 
not of itself sufficient to render the 
transaction void, If it 1s found to have 
been bon fide for full value.—W aanker 
®. Hakrows, {1923} 1 D. L TR. 186; 
[1922] 3 W. W. Rk. 4050.— CAN. 


7169 v. ———.}-—-Fe Hrapy & 
Cans, 11924) 2D. Lo i. 628; 32 
B.C. R. 371.—CAN. . 

7169 vi. Creditors, knowing 
of the tnaolvency of debtor, made a 


composition of their debis giving an 
extension of time. Within. threo 

















D. L. W597; 5 C. B. R. 189.—CAN. 


7169 vii. ---The onus of proof 
of an intention by debtor to prefer a 
particular creditor lies on the official 
arsignee.— te Harpy (No. 2), (1922) 
N. 4“. L. R. 613.—-N.Z. 

7172 i. What must be proved.}— 
B., who was in possession of business 
premises under a lease not in writing 
from pltf., made an assignment to 
deft. co. for the benefit of creditors, & 
on the same day executed a surrender 
of the lease -—-Held;: as the sur- 
render preceded the assignment, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property in fraud of creditors.— BEL1 
Y. CHARTERED Trust & EXECUTOR 
Co., CHARTERED TRusr & EXECUTOR 
Co. t. Bett & Buorsgy (1919), 46 
O. L. R. 192; 49 DL. R. 113; 17 
O. W. N,. 8&.—CAN, 

7173 i. ‘* Transfer.’"}—A mtgo. under 
Sask. Land Titles Act Is a “ transfer ”’ 
within the meaning of Bkpcy. Act, 
s. 2 (2), notwithstanding the provision 
in the former Act that a mtge. ehall 
have effect as security but shall not 
operate as a transfer of the land 
shores charged .— fe CARSON, [1922] 
1W. W. R. 204; 2C. B. R. 187; 
OAK : Ps R. 352 7 15 Sask. I. R 94.— 








7173 li. ———. }~ Re MARITIME RapDio 
Coren., LTp. B.), (192712 D. L. R. 
450; 8C. B. R. 153.— CAN. 


PART XX. SECT. 12, SUB-SECT. 2. 

mf. Property conveyed to creditor by 
registered Se ie! at ec aps Lt re- 
conveyance to debtor without notice. }— 
Field: property muat pass to the 
trustees in bkpcy.—-He McCuaia & 
BRAY, (1924)3 D. L. R. 44; 2 WLW. RR, 
373: 4C. B. R. 660.—CAN, 


m ii. Property corered by Exemptions 
Act.}—Sect. 64 of BEDE y Act, R. 8. C. 
1927, which provides that preferentia 
conveyances to creditors within three 
months prior to an authorised assign- 
ment shall be deemed fraudulent & 
void as against the trustee, does not 
apply to dealings by the debtor with 
his exempt  property.-—-CaNADIAN 
Crrpir > Men's TRuaST ARBSOON, ?P. 
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fire inrurance policy that the amount 
of the lors shall be payable to a bank 
does not operate as an assignment of 
the policy to the bank, por can It be 
paid, in the circumstances of the cage, 
to constitute an illegal preference under 
Bkpey. Act, 1927 (ce. 12).— TURGEON 
v. DOMINION BANK (Can.), (1930) 8. C. R. 
67; [192914 D. L. Kt. 1028; affg., 47 
ae K. B. 383; 10 CG B. R. 212.— 


sh. Lffect of Bankruptcy Act—On 
Assignments d& Preferences Act (Ont.).) 
—In a proceeding in bkpcy. in Ontario, 
the trustee in bkpcy. may invoke the 
aid of the ct. to sect aside as preferential 
a transaction between the bkpt. & 
a creditor which took place more than 
three months before the aking of the 
authorised assignment or receiving 
order, upun the ground that the trans- 
action was preferential under Assign- 
ments & Preferences Act, R. S. O., 
1927, & the trustee in bkpcy. is a 
person entitled to set up the provisions 
of that Act & attack the transaction.— 
Re Poumirr, [1930] 4 D. L. R. 113; 
ete Lis rR. 415; li C. B. ‘R, 449.— 


sc, Promissory notc. }--Where 4 payee 
of a promissory note negotiates 
before maturity to a creditor in settle- 
mont of a debt, & within three months 
of said transfer of the note the payee 
is adjudicated a bkpt. or makes an 
authorised assignment under Bkp crs 
Act, R. 8. C., 1927, the transfer should 
not, upon the application of the trustee 
in bkpcey., be set aside as a fraudulent 
preference under sect. 64 of said Act, 
when the maker of the notes indicates 
that he has good defences, legal & 
equitable, to a claim or an action by the 
ayeo, or bis or its representative, the 
rustee in bkpcy. for payment, & also 
insists upon his right of set-off against 
such a claim or in such an action for an 
undisclosed & unascertained amount, 
& the ct. is unable to determine whether 
or not the setting aside of the transfer 
will be of benefit to the creditors whose 
claims in whole or in rt are une 
socured.—-Re SHANNON {H. 8.) & Co., 
LTp., CANADIAN CREDIT MEN’s TRUST 
Assocn. v. SNIDER & Duncan, [1932] 
| WwW, Ww. R. 12.~-O0AN. 


PART XX. SECT. 12, SUB-SECT. 8. 


on financial matters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 
signed cheques drawn by the agent as & 
when he a oak & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become aah it 
daar in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer 
S. & Co., creditors of his principals, & then 
well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended 
& devoted by T., one to the extent of £100 
in payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
for goods delivered by S. & Co. on credit 
terms not then expired :—Held : the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope 
of his employment & as their agent, made 
the payments in question, & the act of the 
agent in making the payments with know- 
ledge of the principals’ insolvency & with 


72204. 


the fact. that debtor was insolvent 


Vol. V.—Bankruptcy. Cases 7176a—7220a. 


a view of giving a preference must be treated 
as the act of the principals.—He DRABBLE 
Bros., [19380] 2 Ch. 211; 99 L. J. Ch. 345; 
143 L. T. 337; 74 Sol. Jo. 464, C. A. 


7177. Add. Citation :—40 L. T. 404. 
7181. Add. Annotation :—Consd. Re Fenton, Ex p. 


aa Textile Assocn. (1930), 99 L. J. Ch. 
58. 


7183a. Payment to agent of creditor — Whether 


payment to “‘ person in trust for creditor.’’]— 
Re Monant, Ex p. Trustees, No. 7414a, 
post, : 


~J—A. being in difficulties, & 
having been served with writs by several of 
his creditors, applied to defts., who were 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immediately sold; thereupon A. 
employed an auctioneer for that purpose, 
& directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 5s. in the pound was offered, which 
being refused, A. went to prison, & obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs :—-Held: this 


[1926] 3 D. L. R. 684; (1926) S. C. R. 


7186 vi. ——.]J—In order to make 
a payinept a fraudulent preference 
within Bkpcey. Act, 1908, s. 79, it is 
not necessary that the payinent showd 
be made in actun) contemplation of 
‘bkpey.—Re Linney (H.) & = Co., 
Lrp., (1925) N. Z. L. R. 907.—N.Z. 

] (p. 863) 1. ——- Creditor haring 
made inquirics.}—Where in fulfilment 
of an agreement, a Hen note was given 
by debtor by way of collateral security 
Or savances tu oe maue by the 
creditor, who had made the fullest 
inquiries into the Hinancial position of 
debtor & had failed to discover his 
insolvency :—Ficld: the giving of the 
lien uote could not be construed as a 
fraudulent preference.—e Hvenks 
Music Saks Co., Co-OPrERATIVE 
Music Surry Co. wv. GOLD MFnAL 
FORNITURE $MANUFACTIVRING  Co,, 
hy D.L. R. 706; 40. B. R. 565. 


PART XX. SECT. 12, SUB-SECT. 4.—A. 
r (p. 865)4 J-If the 
ordinary result of a transaction is to 
preley one creditor to another, even 
hough there is no intention to prefer, 
it is void against the trustee. It is not 
necessary, In such a caso to establish 
anything in the nature of fraud, & 
rovided the effect of the transaction 
8 to diminish the property of the dobtor 
available for ivision among_ the 
creditors, {t falls within sect. 95 of 
Commonwealth Bkpcy. Act, 1924- 
1929.—Re Mazon, Ez x. ReEs, FE. 
Sacns & Co., [1931] 8 R. (Q.) 19; 2 
A. B. C. 237.—AUS. ; 
t(p. 865) 1. —— Creditor with know- 
ledge of inaolvency.j—Actual intent to 
defraud creditors necessary, although 
creditor aware of debtor’s insolvency.— 
HIOKERSON ¢. PARRINGTON (1892), 18 
A. R. 634.~-CAN. 
wi, ———.b-~The hena flden of a 
transaction is negatived if the creditor 
who receives payments from debtor 
has knowledge of debtor's insolvency. 
But if the creditor han no such know- 
ledge & the transaction is one arising 
out of the ordinary course of business, 








when he mude the payments will not 
render such payments a frauduleut 
preference.—He SrrmaL, Er p. Lucas, 
(1924) J D. I. ht. 191.—CAN. 

6 (p. 865) i. .}--'o constitute a 
preference under Bkpey. Act, s. 31, 
there must be a common or concurrent 
view, i.c. intent on the part of debtor 
& the ereditor to create a preference.— 
Re Beun, [1922] 1 W. W. RR. 1015; 2 
Cc. B. RR. 271; 67 D. L. R. G6; 32 
Man. L. R. 9.—CAN. 

o (p. 865) ii. ——.}—Re GOLDSTEIN, 
fa dD. Ll. R. 864 ? 53 O. L. hl. 60. 





o (p. 865) iii, ——-.}—-The intention 
of debiot to yleld to the dictates of his 
conscience & to fear the consequence 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor is not. enough, the creditor, 
too, must intend to obtain a_pre- 
ference.— Re CARSON, [1924] 4 D. L. R. 
iar a O. L. KR. 6493; 40. B. RR. 683. 
—C ° 


o (p. 865) iv. ——.}—To constitute 
a fiandulent preference there murt be 
an intention on the part of debtor to 
prefer the creditor in ee & an 
intention on tbe part of that creditor 
to be preferred. Therefore where A. 
was a creditor of H., bkpt., & C. 
puid A. what 1. owed him, & C. was 
therefore substituted in the place of 
A., as creditor of B.:-—-Held: as 
the money paid by C, never became 
asseta ip the bands of B., the trans- 
action conld not be set aside.—HKe 
NiuaaaRA Hats, Lrp., TRUSTEE vv. 
BANK OF MONTREAL, (1924) 4 D. L. TR. 
953.—CAN. 


6 (p. 885)-¥. -}—If a partner 
makes a payment to a creditor with 
intent to prefer him, & there ia a like 
intent on the part of the creditor to 
be pete. this wil] be a fraudwent 
preference & may he set aside by the 
trustee. Re ROSEDALR Proptucr Co., 
Ex p. McGowan, [1924] 1 D. L. R. 
321 2 4 CO. B, R. 27 ~—-CAN, 


© (p. 865) vi. ———.}-BALTER & 
ARNOLD, LTD. ¢t. DOMINION BANE, 
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621; 7 C. B. R. 639.—CAN. 

o (p. 865) vii. ——.]—A payment 
made by debtor to a creditor within 
three months of an assignment in 
bkpey. is not deemed frandulent, unlcss 
both creditor & debtor have a con- 
current or mutual view or intent to 
effect. a preference.—Re DrMRY & 
DEMRY, TRUSTEE v. HALLAND, [1924] 
4D. L. R. 1275; [1924] 3 W. W. R. 
708; 34 Man. L. R. 534: 5C. B. R. 
293: revag., ([1924] 4 D. L. R. 3093 
ee . W. RR. 147; 5 C. B. R. 87. 


© (p. 865) viii. ——.}—Re STEEVES, 
Nova Scotia TRusT Co. . BISHOP, 
RS Ager D. L. R. 2338: 5 Cc B. OR. 


554.—CAN 

co (p. 865) ix. -}—Whero tho 
trustee in bkpcy. of a partnership 
secks to ret aside a tranefer, charge, 
or payment as a preference, thetrustee 
must sbow that such transfer, chargo 
or payment was made by the firm 
to a firm creditor with concurrent 
intent on the part of both the debtors 
& their creditor that, as a result of 
such transaction, the creditor should 
obtain a preference over other creditors 
of the firm.—Re Conrn & MAHLIN, 
CANADIAN CREDIT MEN'S TRUST 
Agsoen., LTD. v. SPIVAK (Alta.), [1927] 
1p. L R. 577: 1927] 1 W. W. R. 
1623; 22 Alta. L. R. 487;8 CG B. R. 
23.—CAN. 

ec (p. 865) ——.}—Re Boak 
(Gro. E.) & Son (N. 8.), (19261 1 
D. L. R.1179; 7C. B. R. 477.—CAN. 


(p. 865) xi. -.J—Re DEMERY 
(Ont.), [1926] 2 D. L. BR. 120; 7 
C. B. R. 271.—CAN 


o (p. 865) : 





xii, ——.]—Re KEINNI- 
BURGH (Ont.), [1927] 3 D. L. R. 7483 
8 Cy B. *° 02 —C » 

o (p. 865) xiii. ——.}—RORINSON ¢. 
McCavLky (Man.) (1913), 24 W. L. R. 
617: 4 W. W. R. 930; 13 D. L. R. 
437.—CAN. 

ec (p. 865) xiv. ———.--BANK OF 
MONTREAL ¥, SHEAN, [1931] 4_D. L. R. 
ee O. R. 489; 12 C,. B. R. 479.—- 


Cases 7220a—7268. ENaLisH AND Empire Dicest SuPPLEMENT. 


was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 
Act.—WaAINWRIGHT v. CLEMENT (1838), 4 
M. & W. 385; 1 Horn & H. 895; 8L. J. Bx. 
150 BE. R. 1478. 


71225. Add. Citation :—12 L. T. 22. 
Add. Annotation :—-Consd. Re Stanton, [1929] 


25; 3 Jur. 266; 


1 Ch. 180. 


7225a. —— 
No. 4665a, ante. 





7228, Add. Annotations :—Refd. Re Prior, Ez p. 
Trustee, [1922] B. & C. R. 1; 
Ez p. Trustee, [1924] 2 Ch. 515. 


7236. Add. Annotation :—Consd. Re Davies, Ea p. 


Miles, [1921] 8 K. B. 628, 


7237. Add. Annotation :—Refd. Re Cohen, Hz p. 


Trustee, [1924] 2 Ch. 615. 
7237a. 





vo. KNIGHT, No. 7166a, ante. 


7238. Add. Annotations :—Refd. Re Hoyle, Ex pn. 


Trustee, [1924] B. & C. R. 








71224 viii. —— --~Pro- 
ference must be given voluntarily by 
debtor, & where a creditor demands a 
transfer or a intge., such a demand 
imports pressure & will be sufficient 
to rebut the s stion of preferring 





that ereditor. PP Ov. uae 
1922). 65 D . 377.—CAN 
T7224 tx. -——— ~~ Le senusity 


given by an insolvent debtor to a 
creditor with intent to give him a 
reference over other creditors is void : 
ut the existenco of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the exictene of 
aoe othor motive which may not have 

ite origin in the creditor, ¢.g. when 
property is conveyed as the result of 
ear of a crimina) prosecution or where 
the transaction has its origin In the 
recogiition of a moral obligation to 
restore pr roperty improperly converted. 
When the idea of giving the security 
originates with the debtor, pressure 
plays no part Hs the transaction.— 
a v. ARRISON, [1928] 3 


eo. 86 6) —— Rankruptey Act, 
1908. i 79 Ch, J-—"* Good faith " in the 
above sub-sect. means absence of 
knowledge that a preference was in- 
tended.— Re LINNEY (H.) & Co., Ltn., 
(1925) N. Z. L. R. 907.—N.Z, 


7228 x. .}-A debtor who was 
unable to psy s certain creditor 
obtsined from her a further loan 
recured by a mt Shortly ufter 
debtor made an aut orised assignment. 
The original debt was not included fn 
the mtge., & at the time the creditor 
was not aware of any available act of 
bkpey. on the stark of debtor :—~J/eld : 
there wae no intention to prefer, & 
the creditor might reasonably conclude 
that the loan would enable debtor to 
carry on his business, & the mtge. was 
declured valid.—e porernn: me, 
1D.L. R 864; 53 0. L. R. 60.—OAN. 


7228 xi, ——.]-—~Thore is no ‘fraudu- 
Jent preference unless bkpt.’s real, 
dominant, & substantial mo Aas waa 6 
desire to prefer the particular creditor 
over bis other creditors. his real 
reason was somothing else, some benefit, 
to be obtained for himsclf, the trans- 
action cannot be attacked as a fraudu- 
lent preference,—OFrViciAL ASSIONER 
©. WAIRARAPA FARMERS’ eo -OPERATIVE 
ee LTp,., (1925) N. Z L. Rw 1 

7235 i. ——-  —-—-.J—-Where an 
nb Pega of a book debt had been 

ithin three montha preceding 





-|}—Re COHEN, Ew p. TRUSTER, 


Payment in fact giving preference.}-— 
Re Dracs (J.) & Sons, Panmer & RoBeEerRts 


1 Oh. 180. 


sure,’ 


roe & Roberts v. Knight (1926), 184 L. T. 


Trustee, [1924] 2 Ch. 515. 


7249. Add. Citation :-—~-12 L, T. 22. 
Add. Annotation :—Refd. Re Stanton, [1929] 


7261a.——. ——--.}—In order to constitute ‘‘ pres- 
’ it is not necessary that legal proceed- 


ings should have been resorted to, for, if the 


sheviend was such that it overw 
Re Cohen, kpt.’s own inclination, & induce 
pay against ‘his will, that would be sufficient 
dice within the meaning of the bkpt. 


hed the 
him to 


aws.—GREEN & Cox v. BRADFIELD (1844), 


1 Car. & Kir. 449 ; 


174 KE. R. 887. 


7267. Add. Annotation :—Refd. Re Cohen, Ea p. 


7172a, ante. 


22; Drage, 


the authorised assignment :—Held: 
the burden of establiehing that it waa 
not a preference was cast upon the 
assignee-creditor, & evidence of pres- 
sure would be of no avail to sup ort the 
transaction. Re WrBB (1921), 64 
D. L. R. 683; 610 LL. R. 5; 2 
C. B. R. 16.—CAN. 


7236 {fi1,. ——- ——.}—Re PROGRES- 
SivE FarmMERS Co., Ez p. BROWN 
& oe LTp., [1923] 
poe W. ih. 833; 3c B. R. 702.— 


ebtor agreed with a creditor that he 
should have some special advantage if 
debtor became bkpft., & the result was 
to avoid a distribution under Bkpcy. 
Act of bkpt.’s property :— Held: the 
agreement was void.— e Wer MORE, Ez 
p. a PETERS, [1924] 4 DL. R 


peeememedy 





d (p. 868) i. }~ 
Although a previous agreement to 
give security may serve to rebut the 
jntention to. prefer in giving eecurity 
by one in fnsolvent circurmstances. 
ed sreneecrion is attacked after sixty 
yet eee Assignments Act, 
a 36 & 41, if the giving of security is 
attacked ahi sixty days the trane- 
action is utterly void & nothing will 
rebut such = t-—HODOE  v. 
McLean & UNION BANK OF aa 
Se Gas 2 es W. a 855: 12 Sask. L 


d (p. 868) il. —— Pitt. 
co., a creditor of a trading firm 
obtained from thefr debtors a chattel 

mtge. & an assignment of book-debts. 
The firm afterwards made an assign- 
ment to deft. for the benefit of 
creditors. Pitf. co. aought to estab- 
reg an priontt oer rae Cee aurea’ 

oft, or He eft.’s assign: 
dn was not made within aixty days 
after the transaction with pitf. co. 
& the transaction was not attacked 
within sixty days, there 
statutory prem Don of invalidity 
aoe rwe Cera? te o Preferences Act, 


e 13 

(WwW. & Co., LTn. wv. GILLESPIR 

eae "470. L. R, 529; 64D. L. R. 
514.—CAN. 














d (p. 868) {fl —— ———- ~~. A 
conveyance attacked as a preference 
within ook f days of ite execution is 
void, lease of the intent in giving 
it & of the pressure exerted to obtain 
it, lf at the time of its execation debtor 
was in insolvent ciroumstances or 
unable to pay his debts tn full & the 
conveyance e effect of giving a 
prefercnce, as defined by Assignments 


Trustee, [1924] 2 Oh. 515. 
71267a. ——.]—Re Horus, Lx p. Trustep, No. 


7268. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 


Act, R. 8S. M., 1918 (¢, 12), 8 42, over 
the execution creditor attacking it.— 
TROTTER v. PRDLAR, {1921} 1 W. W. R. 
238; 56 D. L. R. 717.—CAN. 
© (p. 869) I. 
The etatutory presumption of intent 
to prefer cannot be rebutted by proof 
that the debtor had no desire to prefer, 
but ed by yielded to the preseure 
y the ag ha ied el & 
Pp LTD McLean, [1929] 8 
D. i R. 82; 63 0. L. R. 552.—CAN. 
Pp (p. 869) 1. Transaction within 
three months of insolrency.}— Brisco“ 
v, ee ae basa 68 OL. R. 
creditor ows:  aebtor is ‘ic bieulvent 
before he entera_into a transaction 
with him & the effect is to give to that 
creditor a preference, it maker no 
difference what was the motive, view, 
or interest. of debtor if bkpcy. inter- 
venes within three months, as the credi- 
tor could not possibly rebut the pre- 
sumption of undue preference, & the 
transaction will be deemed fraudulent 
& set aride.—Re Laving, {1924} 3 
D. L. R, 318; 4 Cc. B. R. 664.—CAN. 
p (p. 88) Hii. Held: a 
aneditor to whom bkpt. had made 
certain paymente within three mouths 
poe to the assignment had not met 
he precumption that such payments 
were preferential, & such payments 
were traudulent & void.—Re BLack & 
Witz Hat Shop, Lirn., Newton ». 
FINFSILVER, 1925] 4p. L. R. 935; 
[19025] 2 W. W. Tt. 782.—CAN. 


PART XX SECT. 12, SUB-SECT. 4.——B. 
ek. Pressure — Mus be actual. }— 
** Pressure,”? tn Bkpcy. Act, 8. 31 (2) 
means actual preseure in ee origina 
renre, the pressure which In paouent t in 
bear by a creditor upon bis deb on, 
not some secret motive under Ke 
Si clad of which debtor acta, ene 
in aA ee presaure.+— ite 
BELL, eee} 2 ag R. 1015; 2 


DL. R. 66; 

Cae L. R, a: dint 

i.-— —- ee — The a ecune of 
fraudulent intention in the cireum- 
stances in which the fund is taken doen 
not conatitute sure’ within 

Bk oye Act, 2. LP Aer Carson, 
11924] 4 D. L. R. ee Oats 
649: 40, B. R. 688 3. SAN 


7258 vi a Were RANT, . aan 
NORMAN vt 1583), 7A. §26.—0 

1258 sy aaa 1} Manwoowsiat 
DOLATCH NAGARDASS 
MOOLCHAND 11 fbey i a *R. 6 Ran, 686. 














ee ead 


71270. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. ' 


7818. Add. Annotations :—Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Hoyle, 
Ea p. Trustee, [1924] B. & C. BR. 22; Re 
Drage, Palmer & Roberts v. Knight (1926), 
184 L. T. 765. 


7828. Add. Citation :—sub nom. MorGAN v. BAKER, 
2 Jur. 1068. 


7834. Add. Annotation :—Consd. Re Davies, Ex p. 
Miles, [1921] 38 K. B. 628. 


78387. Add. Annotation :—Refd. Re Stanton, [1929] 
1 Ch. 180. 


7889a. Agreement to assign interests—In con- 
sideration of advance—No memorandum of 
agreement within Statute of Frauds.}—By a 
parol agreement between a lender & D., the 
former agreed to lend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agrcement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment :—Hceld: the assignment, 
notwithstandiny the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, & was valid as against the trustee in 
bkpcy.—Re Davies, La p. Mites, [1921] 


7271 viii. ———.] — Evidence dis- 


7361a. 


tion & belief that it would thereby be 


Vol. V.—Bankruptcy. Case 7270—7365. 


3 K. B. 628; sub nom. Re Davins, La p. 
ane 91. J. K. B. 81; [1921] B. & 
. R. 92. 


7840. Add. Annotation :—Apld. Re Davies, Ez p. 


Miles, [1921] 8 K. B. 628. 


7359. Add. Annotation :—Consd. Re Stanley (1924), 


69 Sol. Jo. 36. 


7860. Add. Annotation :- -Consd. Re Stanley (1024), 


69 Sol. Jo. 36. 

.|—A private co., of which a father 
& son were the only directors & shareholders, 
was ordered to be wound up, & within the 
preceding three months the son paid a sum 
of £1,503 odd into the co.’s bank to reduce 
an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Cos. (Consovlida- 
tion) Act, 1908 (c. 69), s. 210, & a preliminary 
objection being raised that in any event no 
order for repayment could be made :-—Held : 
(1) the real object of the insertion of the words 
‘‘or any surety or guarantor for the debt 
due to such creditor,” in Bkpcy. Act, 1914 
(c. 59), s. 44 (1), was to enable the trustee to 
recover the payment from the person actually 
preferred; (2) the motive of the son in 
making the payment being to keep the 
business going, there was no fraudulent 
preference, & the summons must be dis- 
missed.—Re STANLEY (G.) & Co., [1925] Ch. 
148; 94 L. J. Ch. 187; 183 L. T. 37; 69 
Sol. Jo. 86; [1925] B. & C. R. 1. 








7365. Add. Annotation :—Consd. Re Fenton, Ex p. 


Fenton Textile Assocn. (1950), 99 L. J. Ch, 358, 


times of payment notice of any * avail- 
able act of bkpcy.” committed by H.; 


closing a dominant motive such ar fcar 
of prosecution or disgrace, impellivg 
debtor to give the security, is admissible 
to rebut the primd facie prerumption 
raised by Bkpry. Act, 8. 31 (2).—Re 
BELL (1922), 67 D. L. KR. 66; 32 
Man. L. R. 9; [1922]1 W. W, R. 1015. 
—-CAN. 

7307 tii. ——- 9 — ---.}--- BROCKLASBY 
‘% FREEDMAN-ELLIS, (1932) 1D. L. Qh. 
187; QO. Lt. 563 revad. on fucts, (1932) 
2D. L. R818; O. R. 439.--CAN. 


PART XX. SECT. 12, SUB-SECT. 4.—C. 


m i. -]}— Moneys improperly 
drawn by an exor. from the funds of 
testator’s estate & applied to exor.’s 
own uses were restored by him within 
three months before he was declared 
a bkpt. :—Held: the restoration was 
not a preferential payment within 
Bkpcy. Act, s. 31. The cetate was 
not a “ creditor’ of the exor. within 
the sect., though in some senre #8 
creditor.— Re Cakxon, (1924) 4 D. L. RR. 
eA ag O. L. R. 649; 4C. B. R. 683. 





PART XX. SECT. 12, SUB-SECT. 4.—E. 

F (p. 889) i. Security tu corer advance 
d> past debt.}—A security given for such 
&% purpose :—Held: to be given for 
valuable consideration & bond fide, & 
under pressure, & an action on behalf 
of other creditors attacking the 
security was dismissed with costs.-— 
BANQUE D’HOCHKLAGA v. JEANNOTITE, 
[11923] 1 W. W. R. 28; 16 Sask. L. R. 
523.—CAN 





7347 v. .j—An incorporated co., 
being in fact insolvent, made in favour 
of ita president, a creditor, as guarantor, 
& totge. on Its plant to secure him for 
Moneys paid to the co., & by the co. to 
its bankers, in reduction of the ¢o.’s 
lability within two montbs of the co. 
being ‘adjudged bkpt.:—Held: the 
transaction was free from pny taint of 

' 3d: the co. entered into it for the 
object & in the bond fide expecta- 


enabled to carry on its busitiese success- 
fully, & not with the vicw of pre- 
erring either the president or the bank 
to the co.’s other creditors.— BURNS t. 
RovaL BANK OF CANADA, BURNS ¢. 
GRAHAM (1922), 69 D, L. R. 608; 51 
dO. Li R. 564 > 2 Cc. B. Rn. 241.—CAN. 
7347 vi. -—-.}—A debtor gave a 
creditor a mtge. & the etfect of that 
was to give the mtgee. a preference :— 
Held: when the mtge. wae created, as 
debtor had not been sued by _ his 
creditors & hin sole reason for giving 
the mtge. was that he might coutinue 
his business & pay off his other 
creditors, this was not a fraudulent 
refercnee.—-#e BarTreR, [1923] 1 
}.L. RB. 919; 3C. B. kK. 631.—CAN, 
7347 vii. ——.]—A preference to be 
fraudulent must be given with the 
intention of creating rights additional 
to those possessed by other creditors, 
& where a preference is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a pust debt & to 
carry on his business & the preferred 
creditor has no knowledge of any 
available act of bkpcy. on the part 
of debtor, such a preference is not 
fraudulent within Bkpcy. <Act.—Re 
BucuANNAN, (1923) 1 D. L. R. 391; 3 
C. B. R. 427.—CAN. 
7347 viii. ———.}—-CaNaDIAN DANE 
oF ComMMERCE »v. TREACY, (1924) 2 
W. W. R. 198: 2D. L. R. 759.—CAN. 


PART XX. SECT. 12, SUB-SECT. 4.—F. 

7359 ii. ~The trustee’ in 
bkpecy. of H. under an authorised 
assignment sought to recover pay- 
ments made by H., when in a hopcless 
state of insolvency, for the purpose, 
as his creditors, defta., knew, of pre- 
ferring them eo that his guarantors 
might be as far as possible relicved. 
The payments were made within a 
fow daya of H.’s voluntary assignment, 
& some were made r the . 
ment :—-Hed: defts. had not at the 
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the transactions were all before Bkpcy. 
Act, 1921 (c. 17), 8. 3, but the pay: 
ments were not made “ in good fuith.’’ 
—BriscoE v. Momsons BANK (1922), 
oa L. k. 675; 61 oO. L. R. 644,.—- 


PART XX. SECT. 12, SUB-SECT. 4.—G. 


7881 iv. ———.}—-Fle Assar & 
DaBous (Ont.), [1927] 1 D. L. R. 24; 
7 Cc. B. R. 689,.—CAN. 


7388 i. Conveyance of prupert 
for past consideration—Creditor with 
knowledge of existence of other creditors. } 
~~Re Davin, [1925] 4 D. L. R. 1046; 
affa., (1925) 1D. L. R. 164; 60. B.R. 
323,.—CAN. 








sm. Sale by creditor—Collusive sale 
—Layment of proceeds of sale 
ereditur.}—Held:; the transaction must 
be set aside for it was not really only a 
‘** payment of money to a creditor,” 
saved out of the general provisions of 
Assignments & Preferences Act; 
rR. 8S. O. 1914 (c. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of wu preferred creditor’s claim, & the 
poe of the sale could be reached 

y the assignee under sect. 13.— 
Machik v. CATER (1921), 64 D. L. R. 
611 > 60 Oo. L. R. 452.—CAN, 


sn. Cheque obtained from debtor— 
Three days before baniruptcy—.A ccepted 
by bank on day of bankruptcy.}—Heid : 
a cheque does not operate as an axsign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn; & unless payment was made 
by the drawee before the assignment 
it waa not a at hice protected by 
Assignments & Proferences Act, s. 6 (1); 
but if paid before the assignment it 
was & payment in cash at the date 
when the cheque was paid by tho 
bank.-—ROWLATT v. GARMENT (J. & G.) 
MANUFACTURING Oo. (1921), 64 
Dd. L. R. 88; 49 oO. L. R. 166.—CAN. 


74142. 


7898a. Payment of proceeds of sale of shares— 


Payment before transfer.]|—Certain stock- 
brokers within a fortnight of a receiving 
order being made against them sold shares for 
a client & paid the proceeds to him before the 
transfer was executed. The sale was eftected 
by what is called ‘a put through ” by which 
@ jobber lends his name as purchaser, but 
no money is paid :—Held: the payment was 
made without pressure & was a fraudulent 
preference.—He FELLOWES, O’BRIEN, GOR- 
DON & TOOTAL (CARRYING ON BUSINESS AS 
Exuis & Co.) (1924), 68 Sol. Jo. 478. 


7896. Add. Annotation :—-Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 615. 


7404. Add. Annotation :—Consd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


Payment to agent of creditor—Agent 
paying over sum to principal in course of 
business.|-A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
‘* person in trust for any creditor,” within 
1914 Act, s. 44. The effect of that sect. is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use af his principal 


Cases 7398a—7414a. ENGLISH AND Empme Dicrest SUPPLEMENT. 


in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the paymtent 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. & the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief. that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 
the trustees in the bkpcy. On Feb. 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference :—Held: (1) C. & 
B. received the money merely as agents of & 


7395 ili. —— Morlgagee party to 
fraud.j—Decbtor granted a mige. to 
certain of his creditors. No money 
changed bandr & at the time it was 
known to debtor & to the creditors, the 
rotgees., that debtor was inenlvent. 
The mtge. was part of a scheme to 
give an undue preference :—Held: 
void under Assignments for Benefit 
of Creditors Act, 1898 (P. E. 1) (ec. 4), 
& might be set aside as against the 
trustee in bkpcy.—CaMPBELL v. GAL- 
LANT, CrockETT & Royal BANK OF 
CANADA, Fte MILLIGAN ESTATE (1922), 
70 D. L. R. 320.—CAN. 


a(p.901)i, Assignment for creditors.) 
—Creditors who take under a com- 
position affecting substantially the 
whole of debtor’s property are entitled 
to the protection of Bkpcy. Act, s. 82, 
as against the official assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpt., provided the payment 
was before adjudication & that the 
creditors had not at the time of such 
payment notice of any available act of 

kpcy committed before that time & 
acted in good faith.—Re COCHRANE, 
[1925] N. Z. L. 0. 15.—N.Z. 


so. Dissolution of partnership— 
Act injurious to partnership creditora— 
Preference given to separate creditors. |— 
fie ASSAF & DasBovus (Ont.), [1927] 
1 D. L. R. 24; 7 Cc. B. nr. §689.—CAN, 


PART XX. SECT. 12, SUB-SECT. 5. 


7407 i. How time calceulated— A gssign- 
ment execited bul not filed—Subacquent 
re-erecution & filing.|——-An authorised 
aasignment dated, executed, & delivered 
on Aung. 11, was re-exccuted on Sept. 11, 
& then filed :—AHeld: the assignment 
was not revocable at the will of 
assignor; as soon as the trustee 
accep es the assignment it took effect 
as of the day of ite original execution. 
—-Itt LONUMORE (1922), 52 O. L. BR. 
570 3C. B. R. 200.—GAN. 


fi. —— Law of Ontario.}—A chattel 
mtgo. impeached es a fraudulent. pre- 
ference under r. 120 by the trustee 
wae made more than three months 
before the assignment to the trustee -~— 
Held; although the chattel mtge. did 
not come within Bkpcy. Act, s. 31, 
the trustee could attack it as fraudulent 


under the laws of Ontario quite apart 


from the Act.—Re Davison, [1923] 4 


. L. R. 1049; 52 0. L. R. 244.—-CAN. 


PART XX. SECT. 12, SUB-SECT. 6. 


m (p. 9038). For ‘“ In what 
court proceedings may be tuken'’ read 
““In what court proceedings may be 
taken.”’ 

m (p. 903) i. -}~The fact that 
a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, does 
not deprive the ct. of the latter province 
with original jurisdiction with respect 
to the authorised assignment of juris- 
diction to set aside the fraudulent 
transfer.—He COHEN & MAHLIN, 
CANADIAN CREDIT MEN’s ‘TRUST 
ASSOCN., LTD. v. SPIVAK (Alta.), [1926] 
3D. L. R. 942; ted WwW. W. R. 
34; reved., (19271 D.L. R.5773 [1927] 
1 W. W. hh. 162; 22 Alta. L. R. 487; 8 
Cc. B. R. 23.—CAN. 


7412 ii. Prior assignment of 
same property to same parties.}—The 
fuct of a prior assignment docs not 
affect the right to set aside a later 
assigninent of the same property to the 
Rame parties, & the actting aside of the 
later assignmont does not affect rights 
under the ieee assignment.—-HopGk 
v. MCLEAN & UNION BANK OF CANADA, 
{1919} 3 W. W. R. 1108; 50D. L. BR. 
123; 13 Sask. L. R. 85.—CAN. 


1412 iii. Denial by transferee 
that property be 8 to bankrupt. |—The 
worda “‘ property van ie to debtor ”’ 
in Bkpcy. Act, 6. 56 (8), have practi- 
cally the same meaning as ‘** property 
of debtor ” used in sect. 25, & include 
property of debtor which has been 
dealt with by himself by transfer to 
a creditor, & the fact that an alleged 
fraudulent transferee from bkpt. doca 
not admit that the property {n question 
belongs to bkpt. does not prevent an 
eppucetion being brought under the 
above sect & Bkpcy. Rule 120, for 
the delivery of the property to the 
trustee.— Re HouLpine, [1921] 2 
W. W R. 5213 14 Sask. L. R. 277; 59 
D. L. R. 238.—CAN, 


7412 iv. Discharge of bankrupt’s 
liability by transaction.}—A truatee in 
bkpcy. has no right to set aside a 
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transfor made by bkpt. to a creditor 
whereby bkpt.’s liability to the creditor 
is discharged, even though the transfer 
amounts to a fraudulent preferenve.— 
Re REGAL PLHONOGRAPH Co., Ar 7p. 
TRosTEr, {1924] 1 D. L. R. 947; 4 
C. B. R. 418.—CAN. 

7412 v. Ag against the Crawn.) 
—The provisions of Bkpcy. Act, 1908, 
relating to fraudulent preference do 
not bind the Crown. — OrriciaL 
aPaNes vw. R., [1922] N. Z. L. R. 265, 


a 





7413 viii. ——- Person claiming pro- 
perty in question as «ner d nol as 
creditor nol proper partly. ee Ke STERN- 
BERG, Ex p. TRizFUS & STRivP, LTp., 
(1925) 2D. L. R. 203; 56 C. B. RR. 237; 
varying, (1924) 2 D. J. R. 492; 4 
Cc. B. R. 528.—CAN. 

7414 iv. -J~In Aassign- 
ments Act, R. 8. 8S. 1809 (o. 142), 5. 39, 
‘sixty days thereafter’? means sixty 
days after the date of the conveyance 
& not after the date of some privur 
ugreement upon which such convey- 
ance may have been made, & “ such 
transaction"? means the conveyance 
& not such prior agreement.-—HODGE 
v. MCLEAN & UNION BANK OF CANADA, 
f1919) 3 W. W. R. 1108; 60 DL. KR. 
128; 13 Sask. L. R. 85.—CAN. 

w (p. 904) i. After settlement by 
trustee of preferred creditor’s claim.}— 
Ke TAYLOR (Ont.), [1926] 2 D. L. KR. 
877; 7C. B. R. 550.—-CAN, 

rchaser 


sp. —— Note given by 
of debtor's stock-in-trade indorsed to 
creditor—Note in hands of bonf “ae 
holder for value.j—Held: the creditor 
could not be compelled to share 
ratably with the other creditors.— 
ROBERTSON ©. HOLLanD (1888), 16 
O. HR, 6323.—CAN. 

sq. Position of trustee — Cannot 
approbale & veprabate — Promissory 
notes transferred to & dtacounted by 
ereditor.j—Re LONGMORE (1922), 5 
O. L. hh. 670; 3 O. B. ht. 200.—CAN. 

st. -———— Esto el by conduct. }-—S. 
made a bill of e of certain chattels 
to deft. in order to protect the chattels 
against his creditors. Shortly after: 
wards S. made an assignment undcr 
Bkpcy. Act to pitf., who later sold 
at public auction the assote of 8. not 











for the use of the creditors in the ordinary 
course of their employment, & not as “‘ persons 
in trust for any creditor’ within 1914 Act, 
s. 44; (2) the circumstances under which the 
money was received & paid over precluded 
dalek from recovering the money, even 
though it were Proves that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (3) the 
personal liability of a person to whom pay- 
ment has been made “in trust for any 
creditor”? under 1914 Act, 8s. 44, must 
depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith & whether he stil] held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference.— Re 
Morant, Ea p. Trostezs, [1924] 1 Ch. 79; 
93 L. J. Ch. 104; 130 L. T. 808; [1923] 
B. & C. R. 1465. 


7420. Add. Citation :—10 B. & S. 371. 


7428. Add. Annotations :— Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 


7430. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7438. Add. Annotation :— Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 


7438a. .|—A father, having a power of 
appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. :—Held: 
the trustee had no right to the fund appointed. 
—-Re ANGERSTEIN, Ex p. ANGERSTEIN (1874), 
9 Ch. App. 479; 43 L. J. Bey. 131; 30 
L. T. 446; 22 W. R. 581, L. JJ. 


7440. Add. Annotation :—Refd. fe 
{1920} 2 K. B. 426. 








Gunsbourg, 


Vol. V.—Bankruptcy. Cases 7414a—7574. 


7442. Add. Annotation :—Refd. Re Gunsbourg, 
[1920}2 K. B. 426. 


7446. Add. Annotation :—Refd. Re Simms, [1930] 


2 Ch. 22. 

T4417. Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch. 22. 

74838a. ——- 1914 Act, s. 45.J)—He WrETHERED> 


Ex p. SALAMAN, No. 6858b, ante. 


7490. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7503a. —-—- 1914 Act, s. 45—Transfer to private 
company formed by debtor & his solicitor. }— 
Re Simms, No. 596a, ante. 


7520. Add. Annotation :—Consd. Lerbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 


7521. Add. Annotation :—Refd. Re Harris, Ex p. 
Shell-Mex & Official Receiver (1930), 99 
L. J. Ch, 448. 


7543. Add. Annotation :—Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 


7546a. That bankruptcy notice served on 
debtor—& of petitioning creditor’s Intention 
to take bankruptcy proceedings.|—Deft. to an 
action, in which the trustee in bkpcy. 
claimed that certain farm stock in a bill of 
sale given to deft. by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpcy. notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against his debtor :—Held: a mere state- 
ment of intention to take bkpcy. proceedings 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy.— HERBEKT’S TRUSTEE v. HIGGINS, 
[1926] Ch. 704; 95 L. J. Ch. 303; 185 L. T. 
321; 42 T. L. R. 525; 70 Sol. Jo. 708 ; [1926] 
B. & C. R. 26. 

91574. Add. Annolalion :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 





included in the bill of sale. On the 
pame occasion the auctioneor sold. on 
instructions of 8., the chattels included 
in the bill of sale & paid the procecds 
to S. who left Canada without paying 
them to deft. :-—Held: pltf., having 
refrained from attacking the Dill of 
sale earlier & having allowed the salc 
to proceed & the moneys to be paid 
to S., it was too late to hold deft. 
liable.——#te STEVENS, IMPERIAL CANA- 
DIAN TRUST Co., LTD. wv. NORTH 
AMERICAN LouMBER & SuprLty  Co.,, 
Lrn., (1924) 2 W. W. R. 245; 4C. BR. 
632; [1924] 2 D. L. R. 104.—CAN. 


sw. Avoidance of transfer frandu- 
lent under gencral laws.)-—The right of 
a trustee in bkpcy. to take proceedings 
to avoid a transfer made by bkpt. 
whieh is ip fraud of bis creditors under 

nora) laws is impliedly authorised by 
Bkpey. Act & the rules therennder.— 
Re ConeEN & MAHMIN, CANADIAN 
Creprt Men’s Trust Assocn., LTD. 
vw. SPIVAK Ale. [1926] 3D. L. R. 
942: [1926] 8 W. W._ R. 34% reved. 
1927) 1 rae oF - 5773 11927] 1 

. W. R. 1823 22 Alta. L. BR. 4875 8 
C. B. R. 23.—CAN. ae 

I cp. 906) i. ——= Bank- 
pity Act, 8. 35— Bankruptcy Kules, 
r. 120.j— He COHEN & MALIN, CaANna- 
DIAN onupit Men’s ‘Rust ASaOCN., 
Lrp. v. Spivak (Alta.), [1026] 3D. L. i. 
942; (1926) 3 W. W. R. 341; rersd.. 
11987} 1 D. Le. RR. 577; 11927) 1 
WwW. Ww, Nn. 162; 22 Alta. L. i: 437 > 38 








C. TB. R. 23.—-CAN, 


PART XX, SECT. 13, SUB-SECT. 1. 


7430 v. ——.1—MrrcnHants BANK 
or CaNAapA wv. Kern McCiary & Co., 
(1921) 1 W. W. RR. 940; 14 Sask. L. R. 
187.—CAN. 


sz. Payment of wages. |-—PItt., trustee 
in bkpey. of the property of a co., sucd 
defts. who were the directors & officers 
of the co., & the only sbarcholders 
oxcept their wives, to recover sums of 
money withdrawn by defts. from the 
funds of the co. Defts. had earned a 
large part of the sums withdrawn as 
employees of the co. :-- eld: pltf. co. 
as trusteo had no lacus standi to main- 
tain the action; ita right war no 
greater than the right of the co. -chich 
it representod; the bkpt. co. could not 
recover payments actually made by it 
for wages, nor could its trustee.— 
CANADIAN CREDIT MEN’S TRUST 
ASSOCN. v. REAUME, [1931] 4 D. L. KR. 
oAN O. Rr. 398 ; 12 C. B. Es 429.— 


&). 


sa. Kailure ta make nroner ingutries.} 
—By Bkpey. Acta creditor who takes 
a mtge. & faile to make the proper in- 
anirice will be held to have knowledge 
of the tnsolvency of the mtgor. at the 
timo of giving the mtge., & the mtge. 
will be set aside as a fraudulent prefer- 


59 


923) 4D. L. R. 1028.—CAN. 

sb, -~— .J—Where the circumstances 
under which a debt ia paid are auch 
that a strong suspicion would arise In 
the mind of an ordinary business map 
as to the hona fides of the payment, the 
payee ourlt to Inquire ciosely into al] 
the circumstances. Otherwise, If the 
pase becomes bkpt., the payment will 
¢ construed asa fraudulent preference. 
—Re STERNBERG (1924), 27 O. W. N, 
212; varying, (1924) 2 D. L. BR. 492; 

4 C. B. R. 528.—CAN, 


PART XX. sa ns SUB-SECT. 2.— 


a a at THOMPSON, Ex yp. TRUSTEES, 
{ 


se. Grencral rule.}—When 4 person 
knows of an act of bkpcy. or wilfully 
refrains from making such inquirica 
as would give him such knowledge, 
or where the facta are such that an act 
of bkpcy. had been committed, auch a 
porn will be deemed to have notice.— 
te Hersn, Kx p. GoLpastetn, [1923] 3 
Dp. L. R, 101 P4 4 Cc. B. R. 84.— CAN. 

7587 iv. —— That debtor financially 
embarrassed.|-—-Held: not of itself 
knowledge of insolvency.—Re WeRB 
(1921), 64 D. LR. 683; 610. L. R. 
5. 2. B. R. 16.—CAN, 


7537 v. Thot debtor hard nreased 
for money.|--Held : not suticient to 
infer that a creditor had constructive 
notice of an act of bkpcy.— Re 
Ronse, Er p Noor, (1924) 3 D. Lv. ht. 
90; 4C. B. R. 670.—CAN. 





Cases 7577—7660a. 


1577. Add. Annotation :—Refd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. 


Sabai ti nee :—Consd. Re Garrett, [1980] 
7598. Add. Annotation :-—Apld. Re Garrett, [1930] 
2 Ch. 137 


7601. Add. Cilation :—revsg. S. C. sub nom. Re 
WI1x, Ex p. CHATTERBY, 29 W. R. 400. 


76038a. —-—- Employee of company—Refusal of 
company to pay—Termination of employ- 
ment alleged.|—-Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, ‘‘ managing director.”” An order 
was subsequently made by a registrar, under 
1914 Act, s. 51 (2), that £300 out of a sum of 
£416 13s, 4d. due under the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith paid by them’ to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High Ct. upon the co. & its managing 
director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp.:—Held: in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion.— Re LAVEY, 
Lz p. Truster, [1920] 1 K. B. 674; 89 
L. J. K. B. 24; 122 L. T. 592; [1920] B. & 
C. KR. 43; subsequent proceedings, [1920] 
B. & C. R. 186. 


7607a. Police pension-—Notwithstanding 
Police Pensions Act, 1921 (c. 31), s. 14 (1). 
Rte GARRETT, No. 6296a, ante. 


7610. Add. Annotation :—-Refd. Nixon v. A.-G., 
[1931] A.C. E84. 


7612. Add. Annotation :—Consd. Re Garrett, [1930] 
2 Ch. 137. 


7615a. Application of 1914 Act, s. 54 (2)—-Im- 
material whether property vested in trustee. ] 
~-ii¢ GARRETT, No. 6296a, ante. 


7615b. Effect of order--No vesting. |}— Re GARRETT, 
No. 6296a, ante. 


7626, Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


PART XX. SECT, 13, SUB-SECT.2.—¢c. 

7681 vi. -——-- -———.}—Every pay- 
ment rade by bkpt. within a short. 
time of his bkpey. is regarded with 
sucpicion by the ct. as likely t6 be a 
frandulent preference. The onue jy 
on the payee to show that he had uo 


Cc. B. R. 


Howarp GrRauamM & Co., 
RAHAM, {1923} 2 D. L. R. 1084; 3 
&55.~-CAN. 


7581 vil, —-—— ——-.}—He GROCERY 
SproraLty Co., Re SHULMAN, [1923] 2 
L. BR. 316; 30. ; o, 24 


is B. R. 46 
O. W. N. 90.-—CAN 
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7688. Add. Annotations :—~Refd. Re Leeds & 
Batley Breweries & Bradbury’s Lease, Brad- 
b v. Grimble, [1020] 2 Oh. 648; McTroy 
v. Clements (1928), 67 Sol. Jo. 402; Rider v. 
Ford, [1948] 1 Ch. 541. 


7688a. Contract for sale of goods.|—HuUssry v. 
FIDDALL (1699), 12 Mod. Rep. 324; Holt, 
K. B. 95; 3 Salk, 59; 88 H.R. 1853. 

Annotation :—Refd. Hitchin v. Campbell (1772), 2 Wm. BI. 

7648a. Assuming management of farm.]— 
Held :—a _ aufficient election to take the 
term.—THOMAS v. PEMBERTON (1816), 7 
Taunt. 206; 129 EB. R. 83. 


7648b, Milking cows.]~—— Held: assignees, 
having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessor—WELCH v. MyERS 
(1816), 4 Camp. 368; 171 E. R. 117, N._P. 


7649a,. —— .]}— Where assignees put a term 
up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
never received rents :—Held: they were not 
answerable in covenant to the lessor.— 
TURNER v. RICHARDSON (1806), 7 East, 
385; 8 Smith, K. B. 330; 103 E.R. 129. 


Annotations :—Qonsd. Copeland v. Stephens (1818), 1 B. 
& Ald. 593. Distd. Hanson v. Stevenron (1818), 1 B. & 
Cc. P. 209. VUonsd. Williams v. Taylor (1869), 21 L. T. 
612; itterton v. Cooper (1882), 9 Q. B. D. 473. Refd. 
Hill v. Dobie (1818), 2 Moore, C. P, 342; Williams v. 
Bosanguet (1819), 1 Brod. & Bing. 238; Doe d. Palmer 
v, Andrews (1827), 4 Bing. 348; Wollaston v. Hakcwill 
teeth 3 Man. & G. 297; Macklev vt. Pattenden (1861), 

OL. J. Q.B. 225; Levi ev. Ayers (1878), 3 App Cas. 842; 
ri v. East & West India Dock Co. (1884), 9 App. Cas. 


7649b. S. P. CARTER v. WARNE, No. 9026a, post. 
7649¢. .|—Where assignees for the pur- 
pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, & the effects were soon 
after sold & the lease was at the same timie 
put up to sale by order of the assignees, but 
there were no bidders for it :—Held: they 
were not liable to the landlord as assignees 
of the lease.——-WHEELER v. BRAMAH (1813), 

3 Camp. 840; 170 E.R. 1404. 
Annotations :-—Consd. Copeland v. Stephens (181 8). 1B. & 
» 1 B.& Ald 














Ald. 593. Distd. Hanson v. Stevenson (181 ‘ 
303. Betd. Hancock v. Welsh (1816), 1 Stark. 347; Doe 
d. Palmer v. Andrews (1827), 4 Bing. 348; Goodwin v. 


Noble (1857), 8 KE. & B. 687. 


71650a. ——— Carrying on business for benefit of 
ereditors.}—Where the assignee kept bkpt. 
in the premises, carrying on the business for 
the benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1828, had disclaimed the lease by letter to 
the landiord :—Held: the assignee, notwith- 
standing such disclaimer, had elected to 


Ez p. a. 13 (15), extends sect. 52 (5) to all 
cases where proceedings are taken 
under sect. 13 80 as to enable either 
trustee or debtor himaelf to overcome 
the forfeiture & elect to retain the 
demired premises for the whole or any 
part of the term. If this construction 
of the Act was wrong, the k’ssera lad 


knowledge uf an available act of bk . 

uaa tnt: i“ madsmencen geht a ne 
; ® paymen s wo Light of trustee notice stances & notice of ¢. on to :etain.— 
that he was actuated by no fraudulent of intention { bh A nce of Re McKay (1921), 61 0. L. R. 86; 2 


motive in accepting such payment.— 


rent by lessors.}—Held Bkpcy. Act, 


OC. B. 2. 60; 64 D. L. BR. 699.—-CAN, 


60 


accept the lease.—CLaRK v. HUME (1825), 
Ry. & M. 207; 171 BH. R. 995. 








7652a, ——— —-—— To prevent distress.| WHEELER 
v. BRAMAH, No. 7649c, ante. 
7653a. |—Held: to amount to an 


acceptance of the lease.—PacGr v. GODDEN 
(1818), 2 Stark. 309; 171 EB. R 655. 


7670a. —— -] — CARTWRIGHT v. GLOVER 
(1861), 2 Giff. 620; 80 L. J. Ch. 824; 8 
L. T. 880; 7 Jur. N. S. 857; 9 W. R. 408; 
66 E. R. 260. 

Annotation :—Refd. Wilson v. Wallani (1880), 5 Ex. D. 155. 


768ia. ——— Statutory tenancy—Under Rent Re- 
striction Acts.|—-PARkKINSON v. NOEL, No. 
T782b, post. 


7681b. ——-.}—A statutory tenancy 
under the Rent Restriction Acts is not 
‘property ” of the statutory tenant within 
sect. 167 of the 1914 Act, &, therefore, it does 
not pass to his trustee in bkpcy. under 
sect. 63 of that Act, & is not extinguished on 
a disclaimer of it by the latter.—SuTTON v. 
DorF, [1932] 2 K. B. 304; 101 L. J. K. B. 
636; 47 L. T.171; 963. P. 259; 48 T. L. R. 
430; 76 Sol. Jo. 359; 30 L. G. R. 312. 


7689. Add. Citation :—sub nom. Re CLAYTON & 
BrEAUMONTS’ ConTrRAcT, 2 Mans. 345. 


7689a. Shares—Subject to equitable charge.]—The 
registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer. He subsequently gave other equit- 
uble charges to other mtgees. On the owner’s 
bkpcy. his trustee disclaimed ‘all my 
interest ’’ in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. apphed for a 
vesting order, bkpt.’s name remained on the 
reyister :—Held: (1) as between binself & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only vote as they 
dictated ; (2) the trustec could not have 
disclaimed more than the equity of redemp- 
tion in the shares. Qu.: whether a trustee 
can disclaim unincumberced fully paid shares. 
—WISE v. LANSDELL, [1921] 1 Ch. 420; 90 
L. J. Ch. 178; 124 L. T. 502 ; 37 T. L. R. 167; 
{[1920}] B. & O. R. 145. 


7692. Add. Annotation :-—Refd. Ite Wait, [1926] 
Ch. 962. 


7698a. Sub-contract for sale of land-—Contract for 
purchase of land need not be disclalmed.}— 
Where a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a_sub- 
contract to sell the same land with a build- 











Vol. ¥.—Bankruptcy. Cases 7650a—7764a. 


ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpcy., including 
the right, if any, to specific performance of 
the contract of purchase of the land; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendoi.— 
Re GouaH, HANNING v. LOWE (1927), 96 
L. J. Ch. 289; 71 Sol. Jo. 470; [1927] B. & 
C. R. 137, D. C. 


7702. Add Annotation :—Distd. Re Katherine et cic, 
Ttd., [1982] 1 Ch. 70. 

7704. Add. Annotations :—Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, La p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 


7707. Add. Annotation :—Consd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

7735. Add. Citations:—sub nom. Re WEGG, 
Ex p. HANBURY, 12 L. J. Bey. 43; sub nom. 
Re WEGG, Ex p. BANBURY, 7 Jur. 660. 

7751. Add. Annotations :—Consd. Re Hyams, E2 
p. Lindsay v. Hyams (1928), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
v. Durrance (1925), 42 T. L. R. 148. 


7756. Add. Annotation :—Consd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 148. 


7756a. Right to compensation.|— 
Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment.—Re WADSLEY, BETTINSON’s RE- 
PRESENTATIVE v. TRUSTEE (1925), 94 
L. J. Ch. 215; [1925] B. & C. R. 76, D.C. 


7764a. ——— Liability for rates for period of occupa- 
tion until disclaimer.]|—Where a trustce in 
bkpcy. goes into occupation of onerous pro- 
perty & subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation.—Re LisTER, 
BRADFORD OVERSEERS & CORPN. v. DUR- 
RANCE (1925), 95 L. J. Ch. 145; 42 T. L. RH. 
143; 89 J. P. Jo. 692, C. A.; sub nom. Re 


PART XX. SECT. 16, SUB-SECT. 5.—A. 


7666 i. Right to disclaim—Lease.}— 
Orrick SPECIALTY MANUFACTURING 
Co. v. EASTERN Trust Co., ({1931] 3 
M. P, R. 526.—CAN 


7872 i. Within what time—HFatension 
of time—Fower of court to grant.}— 
Re Rogers (DECEASED) (1926), 26 
8. R. N.S. W. 526; 43 N.S. W. W.N. 


7876 i, me upiceney of disclaimer — 
Delay in taking decisive steps.}—By 
Virtue of Bkpey. Act, 8. 52, when the 
trusteo does not decide, within a 
month after the bkpcy., to retain 
Promises held under a tenancy not 
yet oxpired, this is taken to be a 


d.8, 


disclaimer of the premises & puts an 
end tu the tenancy & also to a sub- 
tenancy created y the tenant.— 
SEGUIER v. DUFRESNE (1922), Q. T. 
60 S&S, C. 525.—CAN. 

7676 ii. Verbal disclaimer—No 
consent of  crediturs.}—Held: the 
ussigneo could not mako a disclaimer 
of a debt without the consent of the 
ereditors.— BROWNE v. SIDNEY MILLs, 
LTp.., [1920] 28 B. Cc. R. 73.—CAN. 


PART XX. SECT. 16, SUB-SECT. 5.—E. 

7761 i. On trustee—Right to remove 
firtures.}—Where <A. purchased 4 
tenant’s interest in leased premises 
including trade fixtures & the last 
tenant hed made an assignment for 


‘61 





the benefit of creditors to deft., who 
gare a disclaimer :—dleld : the fixtures 
clonged to def{t., & ho had the right 
to remove them within the three 
months’ delay given by Creditors’ 
Trusts Deeds Act, s. 55 (1).—WINTE- 
MUTE vt. TAYLOR, [1919] 2 W. W. R. 
882.—CAN. 


sd. On creditora— Disclaimer of assets. } 
—-A secured creditor put in a claim 
against bkpt.’a estate for certain 
assets, which assecte the trustee dis- 
claimed :-—~ Held: the ct. could not, 
ordor the trustee to accept those uarets 
as part of the estate.—Me CANADIAN 
CARPET & COMFORTER MANUFACTURING 
Co., Er p. A.-G. FOR Canaba, (1924] 4 
Dd. L. R. 1307 ; 5 Cc. B. it. 34.—-CAN. 
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Cases 7'764a—7836. 


Listmr, Ze pp. BraDForD OvErsrers & 
BRADFORD CoRPN., [1926] Ch. 149; sub nom. 
He Lister, Lx p. BRADFORD OverseEers & 
CORPN. v. DURRANCE, 184 L. T. 178; 90 
J, P.33; 24 L. G. R. 67; [1926] B. & C. R. 6. 

ri ioliand, [1921] 8K. B, 287; Chilling wort 

olland, . B. ; oO 

v. Esche, [1923] 1 Ch. 576. 

T1718. Add. Annotations :— Consd. Re Hyams, 
2 p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
184. Refd. Re Lister, Bradford Overseers 
& Corpn. v. Durrance (1925), 42 T. L. R. 143. 


7778a,. —— —-—-.]—After a debtor has been 
adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landiord 
under 1914 Act, 8. 54 (2), & he may obtain 
an order for delivery of possession. 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor.—Re Hyams, Ex p. 
Linpsay v. Hyams (1928), 93 L. J. Ch. 184; 
130 L. T. 237; [1923] B. & C. R. 173, 0. A. 
7782a. —— Rights as to statutory tenancy— 
Under Rent Restriction Acts.]|—The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further iaterest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the above Acts.—REEVES v. 
Davigs, (1921} 2 K. B. 486; 90 L. J. K. B. 
675; 125 L. T. 354; 37 T. L. R. 431, C. A. 
Annotations :—Consd. Roe v. Russell, [1928] 2 K. B. 117. 
Reid. Melluws v. Low, {1923} 1 K. B. 522; Parkinson v. 
Noel, (1923) 1 K. B. 117. 
7782b. ——.|—A statutory tenancy 
under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is ‘ property ” 
of the tenant within 1914 Act, s. 167. 

Pltfs. having let to deft. a dwelling-house 
to which the Act of 1920 applied, deft. 
retained possession of it after the expiration 
of the term under the provisions of that Act. 
Deft. was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft. for possession of the house & mesne 
profits :—Held;: (1) the statutory tenancy to 
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which deft. became entitled under the Act 
of 1920 was “ property” within 1914 Act, 
s. 167, & passed under sect. 53 to his trustee 
in bkpcy; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 
benefit of deft., & consequently pltfis, were 
entitled to judgment.—-PARKINSON v. Noun, 
1923) 1 K. B. 117; 92 L. J. K. B. 861; 128 
deo T. 538 H 67 Sol. JO. 184 : 21 L. G. R. 130. 


Annotations :-—As to (1) Consd. Keeves vo. Dean, Nunn v. 
Pellegrini, 1923) 2K B.804. Expld. Lovibond v. Vincent, 
[1929] 1 K. B. 687. Overd. Sutton v. Dorf (1932), 76 
Sol. Jo. 359. As to (2) Refd. Mellows v. Low, (1923] 
1 K. B. 622; Roe v. Russell, [1928) 2 EK. B. 117. 


7782c. ——.]—SuTTon v. DorF, No. 
- T81b, ante. 

7788a. On mo ee -— Of shares — Bankrupt’s 
name still on register.}—-WIsE v. LANSDELL, 
No. 7689a, ante. 

7791. Add. Annotations :-—Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Ez p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 

7793. Add. Annotation :-—Refd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

7798a. —— ——,.|—Morris (D.) & Sunn, 
Lrp. v. JEFFREYS (1932), 49 T. L. R. 76. 

7801a. ——- -———.]—-NaiIsH v. TATLOCK (1794), 

2 Hy. BI. 319; 126 BE. R. 573 


Annotations :—Consd. Vincent v. Godson (1853), 
384. Refd, How co. Kennet (1835), 3 Ad. & El. 


7801b. -.]—BrEarpD v. Davipson (1843), 
1L.T.0.S 646. 

7811. Add. Annotation :—Consd. Ke Farrow’s 
Bank, [1921] 2 Ch. 164. 

7821. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7832. Add. Annotations :—Refd. Re Hyams, Hz p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance. (1925), 42 T. L. R. 143. 

71835. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 148. 

7836. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 
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‘x 7770 eee signe to en ee PART XX. SECT. 16, 8UB-SECT. 6. oe ar eauean 7 1Be Becus eet 
mon nant remained in pos- distress for rent.—- Re PATE ces 
session after being adjudicated ' in- 7815 1. In what cases Truster elecl- — & Co, {1931} 0. K. 177; 12 0. BR. 
solvent. The offictal assignee having 7 70! to take.|-—The order for posres- 439 "GaN, 
disclaimed interest :—-Held: theland. 0% Under Bkpt. & ITneolvent Act, In Saskatchew 
lord was entitled to an order for posses- ot a a 271, ae Sone Lk hn ines : ‘of Landlord & Tenant Act, 
. e order assignees to elect, : , 
slon.— Re ABUBAKER HAJI ABDULLA though the Judge bas 9 discretion, yet &. 8 8, 1930, & of Bkpcy. act, 


(1924), 1. L. R. 48 Bom. 580.—IND. 
7787 iii. -+~-A disclaimer of a 
lease LDV an asfignee for the benefit of 
creditors :—Held: to operate as a 
forfeiture & not as a surrender, & to 





for possersion ua 


effect the termination of a sub-lease the sect. bein 
anted by the assignor.—KERR v i 
APITAL CROCERY, + [19271] 1 p Siag poe PLY 


W. W. R. 1221; 59 D. L. R. 888; 
C. B. R. 490.— CAN. : : 





upon the assignees electing not to take 
the premixer, there fs a primé 
duty upon the sndee 
vas goed readon is 
shown to the rontrary, the object of 
to protect the landlord 
with a bkpt. tenant.~~ 
Re Kwan (1922), 57 1. L. T. 5.—I1R. 


i. e rere 
R. &. C., 1927, is that on a bkpcy. the 
liquidator or trustee sag & & 
retain any tenancy held by bis assignor. 
He may disclaim the tenancy or lease, 
& as trustee continue in occupation of 
the leased premises for so long as be 
shall require the premises for the pur- 

oses of the t: estate, pa rental 

r 
4 


facie 
to make the order 


herofor, & that occupation by the 


trustee is subject to seot. 45 (2) of eald 


7788 i. Liahility to ejectment.|\— PART XX. SECT. 17, SUB-SECT. 1. randiord & Tenant Act. If the trustee 
Where a tenant, who has laced ci, ———.]—The debtor ¢o., before elects to disclaim the lease or tenancy 
bkpt. on disclaimer of the lease by the its authorised assignment in bkpcy., any acceleration clause in tho lease is 


trustec, has begun an action of eject- 


was Indebted to its landlord for rent. 


statutorily avoided, the ht of the 
landlord to distrain or real 


ment aguinst the sub-tenunt, who The landlord distrained for rent, & the his rent 
refuses to quit the premises, if the latter debtor's goods on the demised premises by distress ceases, & the landlord is 
dows not avail binwelf of tis rights were under seizure by the landlord & deprived of any tight he might have to 


under 1) & 12 Geo. 5, c. 17, a. 43, but 
contevte the action & allows it to 
proceed to jadgment, he cannet then 
Present a petition invoking his righte. 
60 8, Cc. 525.—CAN, 


landlord was a 


In ita possession when the debtor's 
ussigninent became effective, 
custodian was appointed :—-Held : the 


creditor, within Bkpcy. Act, & 
custodian, as custo ’ 


ortion of 


prove as @ creditor for any 
& a he unexpired term of the lease. 
use of, 


Beca & only when the landlord 

that‘ time a secured is statutorily deprived of these rights, 
the or any of them, & when the has 

never camo such goods or chattels on which the 
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78607a. One 
(186 )s L. R. 2 C. 


604, 
418 


tar Annotation :—Apld. Re Wells, [1929] 


7869. After this case add :-—~ 


ear’s rent due before registration of 
eomposition deed. er oa wv. CADBURY 
. 4538; 86 L. J. O. P. : 
16 L. T. 854; 16 W. R. 905. = 


Annotations :—Dista, Selby v. Greaves (1868), L. R. 3 CO. P. 
Folld. Re Douglas, Ez p:. pace aeyiy 6 Oh. App. 


Vol. V.—Bankruptoy. 


Re WEui18s, [1929] 2 Oh. 269; 98 L. J. Ch. 
407; 141 L. T. 828; [1929] B. & C. R. 119. 


7878. Add, A 


7981a. 





Cases 7867a—7968a. 


:—Apld. Re Johns, Worrell 


nnotation 
v. Johns, [1928] Ch. 787. 
7918. Add. Citation :-—12 L. T. 26. 


-]—Assignees of a bkpt. 
sell a part of his estate, & 
peat performance. 


eed to. 
led * bil for 
It turned out that 


e estate was vested in an assignee under a 


———. }--See Bkpcy. Act, 1914 (c. 59), s. 35 (1). 


78698. ——-.]|—The lessee of a farm, in respect of 


which the rent was payable quarterly, died 
intestate in 1928, & his administratrix entered 
into possession. Sigler an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 

to Administration of Estates Act, 
1925 (c. 23), 8. 84 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property :—Held: there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, & he was entitled 
to distrain for the three quarters’ rent.— 


previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale:—Held: a good title could be 
made.—SIDEBOTHAM U. BARRINGTON (1841), 
4 Beav. 110; 10 L. J. Ch. 8302; 65 Jur. 429; 
49 E. R. 280. 

Annotation :—Refd. Fraser v. Wood (1845), 8 Beav. 339. 

7949. Add. Annotations :—Apld. Farey v. Cooper, 
[1927] 2 K. B. 884. Refd. Boorne v. Wicker, 
[1927] 1 Ch 667. 

7950. Add. Annotations :-—Apld. Farey v. Cooper, 
[1927] 2 K. B. 884. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

7950a, —— jJ—If a Uy join with his trustee 
in selling the goodwill & business previously 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him.—BuxtTon & HiGH PEAK 
PUBLISHING & GENERAL PRINTING Co. v. 
MITCHELL (1885), 1 Cab. & El. 527. 





Part XX1.—Actions, Arbitrations, and other Legal Proceed- 


ings by and against Trustee and Bankrupt. 


7968a. —-— ——.]—Qu.: whether the assignee 


of an insolvent can maintain an action against 
an attorney for negligence in preparing a 
lease for the insolvent, whereby 


e failed to 


obtain possession of the premises demised.— 
DELAFIELD v. (1829), 6 Bing. 294 ; 
3 Moo. & P. 7043; 8L. J. 0.8. C. P. 70; 130 
KB. R, 1293. 


Jandliord has distrained, or would be 
entitled to distrain, the trustee shall 
pay to the landlord in tho distribution 
of the estate in priority to all other 
debts, an amount not exceeding the 
value of the distrainable assets & not 
exceeding three months’ rent accrued 
due prior to the date of the receiving 


order or assignment.~-NEW REGINA 
TRaDING Co., LTp. ©. CANADIAN 
CREDIT MEN'S TrusT AssocN., LTD., 


[1932] 2 W. W. R. 692,—CAN. 


PART xX. SEOT. 17, SUB-SECT. 8. 


ee, Property claimed by lienholders & 
gagees.}—Held: tho prohibition 

in Landlord's Rights COEDCy Act, 
Alta,, 1924 (oc. 12), s. 3, as to distress 
for rent not applicable to above pro- 
perty, the estate hav no beneficial 
nterest thereip.— LHe AMILTON & 
Oakes, [1928] 2 D. L. BR. 5143 [1925] 
1 W. W. R. 172; 6 C. B. R.466.—CAN. 


PART XX. SEOT. 17, SUB-SECT. 4. 


ri. ——-.}—A sheriff who has seized 
& is in poasession under a landlord’s 
distress warrant pos to the tenant 
erp | an authorised assignment 
under Bkpcy. Act, ie bound to hand over 
the goods to the trustee in bkpcy. on 
demand.—Re Work & Day TATR, 
[11991] 2 W. W. R. 04; 58 DL. R. 
377; 1 CG. B, R. $53.—CAN. 


PART XX. SECT. 17, SUB-SECT. 5. 
7866 vil, —--- ~~ -----.}-A land- 
lord claimed, in bkpey. proceedings, 


the same priority in respect of taxes as 
for the rent :—Held: while a mere 
covenant to pay taxes is not a covenant 
to pay rent, the parties to a lease can 
stipulate that the taxes which the 
lessee covenants to pay shall be deemed 
to be rent & may be recovered in the 
same way; & the landlord has the 
same priority in respect of the unpaid 
taxes as he has in respect of rent fixed 
by the reddcndum.—Ie NATIONAL 
Prano Co., {[1931] 3 D. L. R. 298; 66 
O. L. R. 303; 12 C. B. R. 52.—CAN. 


78688 iil. ——.}+—Re WILLIAMSON 
(1927), 88 B. C. R. 479.—CAN. 

di. Goods seized by landlord— 
Liability for costa of seizure.}—Held: 
the trustee was entitled to the posses- 
sion ot the goods without paying the 
costs of the seizure.—-GARDNER vt. 
Goy StTReeTr GaracE (1922), 70 
Dd. L. R. §7.—CAN. 


PART XX. SECT. 18, SUB-SECT. 1. 


7907 vy. 
bankrupt 
rupt sole 
Person a nted 
estate of bkpt., who was 
a sentence penal servitude, in- 
cluded an interest amounting 
in a bond & disposition in security. 
He had bought the interest m a 
Libis in whi 








Bond—Purchased by 
hia trust of page bank- 
agstgn.|-— The 
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a valid discharge, but he would not 
pert a discharge signed by the trustee 
in kpcy. The trustee, therefore, 
prepared an assignation of the bond by 

kpt. to himself, but bkpt. refused 
to sign it, & persisted in his refusal in 
spite of an order pronorneee upon bim 
in the Sheriff . No pains could 
follow, as bkpt. was alroady in prison. 
Tho tee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.’s 
behalf. The parties interested in the 
execution of the assignation in the 
manner proposed having lodged in 
process letters of consent thereto. the 
ct., in view of the small sum involved, 

anted the prayer of the petition.— 

ae TRUSTER, [1928] 8. C. 605. 


PART XX. SECT. 18, SUB-SECT. 2, 

h i, —— Nature of trustee's tiile.}— 
Dox d. RANKIN v. ANDREWS (1883), 
22 N. B. R,. 425.—CAN. 


sf. Interference by court.}—Re GoLp 
BERG (Ont.), [1927] 4 D. L. R. 776; 
8 C. B. R. 4 3.— e 


PART XX. SECT. 18, SUB-SECT. 4. 
sg. Inadequacy of aha ida nati 
ground for rescission.}—The ct., under 
the circumstances of the case, refused, 
upon the ap Neotion of a ca pees 
assign a property jn trus 
for his creditors, to eet aside a rale 
made by the trustees, on the ground 
af inadequacy of price.—LINTON v. 
MIoHTE (1859), 7 Gr. 182.-~-CAN. 


Cases 7974—8040a. EncuisH AND Empire Digest SUPPLEMENT. 


7974. Delete the words ‘‘ the damage suffered, 
if any .. . claim should be made.” 

7984, Add. Annotation :—Consd. Wilson v. United 
Counties Bank. [1920] A. C. 102. 

7992. Add. Annotation :—As to (1) Refd. Ellis v. 
Torrington (1919), 89 L. J. K. B. 369. 

8002. After this case add ‘‘ See, now, Order of the 
Lord Chancellor, dated Aug. 15, 1921, [1921] 


W. N. 362.” 


8025a. ——— Sale of goods—After making of vesting 
order.]|—Forp v. Dasss (1843), 5 


PART XXI. SECT. 3, SUB-SECT. 1. 


k (p. 977) i. 
Bats of attorney.)}—-A trustee __ __. 

Outario wus replaced by a trustee 
resident in Quebec, whe waa authorised 
to praceed with the actiun of the former 
trustee but failed to produce any 
power of attorney :—~eld : production 
not necesrary.—MorRRIS tt. KLINE, 
DEMERS, GARNISHER (1922), 66 D. L. 
330.—CAN 


sh. Duty to sue tn official name.)|— 
Pitf., in his official capacity as trustee 
fo bkpcy.. ured bis own name instead 
of his official title in an action :—Held: 
to uvoid auy ditftoulty the action 
should be treated as an issue directed 
under Bkpcy. Rute 120, as the form 
of action only affected the question 
of costs. It was of no real conse- 
quence aa Bkpcey. Act, s. 16, providing 
that the trustee muy sve in bis own 
name, is permissive.—FITZGRRALD ov. 
McMorrow, [1923] 4 D. L. R. 619; 
52 O. L. R. 333 ; 3 C. B. R. 29.—CAN. 


7998 ii. ——-.]}— Except in those 
carcs where a creditor is authorised 
under Bkpcy. Act, s. 35, to take pio- 
ceedings, any proceeding to be taken 
for the benefit of bkpt.’s or authorised 
assiznor’s estate murt be taken by 
the trustce or authorised assignee.— 
HOULDING rv. CANADIAN CREDIT MEN’S 
TROeT AXSOCN., LTD., [1921] 2 W. W. R. 
899 ; 14 Sask, Iu. R. 358.—CAN, 


8000 iii. Proceedings begun in 
wrong court—Transfer of proceedinga.] 
—Where proceedings had heen com- 
meneed in the wrong ct. :—Held: the 

1roceedings shouid be continued under 

kpey. Act. r. 120; & an order trans- 
ferring the proceedings to the bkney. 
side should be made if necerssary.— 
SaLTeER & ARNOLD, LYrD. rv. DOMINION 
Bank, [1922] 3 W. W. R. 2093; 68 
D. L. R. 762.—CAN. ; 


8000 Iv. application at chambera 
for derlurutum— Mutter unthin juris- 
diction of Bankruptcy Court.}—W here 
there was vo question in the action 
that could not be fully & effectually 
dealt with by the judge in bkpcy. in 
the summary way provided by r 120: 
—Held: the application must be 
referred to the judge in bkpcy. to be 
dealt with by him. an inferim injune- 
tion to stand in the meantime.— 
EASTERN TRoOaT Co. r. LLOYD MANv- 
FACTURING Co., (1923] 2 D L. R 852; 


8000 v. ——- Action to set aside 
settlement made by  banirupt.jJ—A 
trn~tee in bkpey. brought action in the 
Supreme Ct. to set aside a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpeoy. Act, 6. 29 :-— 
Held: the action was improperly 
taken; the trustee should have pro- 
eeeded nuder r, 120, which provides 
& BUmMmary method of disposing of 
matters of thie kind by a motion in 
Chainbers, which mav afterwards take 
the form of an tsene or trial: the ct. 
should dikeonntenance costly — pro- 
ceedings when summary & inexpensive 
pe ae are open to the trustee,_— 

TILLWATER LUMBER & SHINGLE Co. 
». Canada LuwBeR & TiveerR Co., 
(1923) 2 D. L. R. 900; 32 B.C. R. 81; 








410. 
8040a. 





——.]—A. was in possession, 


809; 6 Scott, N. R. 192; 12 L.5.C. P. 184 ; 
184 EB. R. 583. 


Annotations :—Refd. Williams v. Chambers (1847), 10 Q. B. 
$37; Jacksen v. Burnham (1852), § Exch. 173. 


8088. Add. Annotation :—Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, {1924] 2 K. B. 


on 


Oct. 23, 1847, of barges which had belonged 





to the bkpt. On Oct. 29, A. sold to B. A 
an. & G. flat issued Nov. 4 on an act of bkpcy. com- 
8000 vi. Proceedings to eet aside to bkpt.’s estate to a broker to be 


Sale or transfer by bankrupt.|—A 

action by a trusteo in bkpcy. to sct 
aride @ conveyapoe by debtor must be 
commenced as prescribed by r. 120, 
by summary application to the bkpry. 
judge in chambers, & not by a writ of 
aummons in the Ct. of . Bu—~Re 
VISCOUNT GRAIN GROWERR CO-OPrERA- 
TIVE ASSOCN.'B TRUSTEE v. BRUMWELL 
& Roya. Bank, [1924] 3 D. L. R. 803; 
ee 3 W. W. e 54 3 i) C. B. R. 94.— 


8000 vil. Appellate court—Ap- 

eal against judgment in favour of 

nkrupt—Jvdgment assi by Lank- 
runt to third narty.}—Held: tho trustee 
in bkpcy. had a right to resume the 
action in the interest of the cestate.— 
FREEDMAN v. Hart, Re BAaltrLL 
(1922), 68 D L. R. 288; 2C. B. R. 
536.—CAN. 


sj. Assent of inepectors—Whether 
necessary— Motion for directions.|— Re 
JacoBson, Ex p. GOLDBERG (N. B.), 
A 2D. L. R. 363; 8C. B. R. 258.— 


sk. Application for interim in- 
unction— Undertaking as to damages. |— 
Held: should be made binding on a 
trustee in bkpcy. personally, when 
suing in his official capacity, unless the 
ct. is satisfied that the estate in his 
hands will be sufficient to anawer 
damages. Atrustee ia under no obliga- 
tion to take such a proceeding without 
pore indemnity from the creditors.— 

RENNER’S TRUSTLE v. BRENNER, 
374: 3C. B. R. 84.—CAN. 

sl. Rinht to take proceedings under 
Slate Bankrupicy Act— Effect of Federal 
Act.}—Prior to the date of the com- 
mencement uf the Bkpcy. Act, 1924- 
192°, an order for the senuestration 
af the estate of P. was made in the 
Bkpcy. Ct. of this State. Snbsre- 
quently to that. date the official assignee 
had taken out a notice of motion under 
Bkpey. Act, 1898, s, 134, claiming 
aguinst E. certain property as part of 
the bankrupt’s estate :— Held: the 
official asxignee had, under the State 
Bankruptey Act. prior to the com- 
mencement of the Bankruptcy Act, 
1924-1928, acquired the right, & had 
a duty impored on him, to institute 
the proceedings under sect. 134 of the 
State Act.—Re Parsons (1928), 28 
S R.N.8. W. 575; 45N.8. W.W.N. 
158.—AUS. 


PART XXI. SECT. 8, SUB-SECT. 2. 


Against holder of lien note on 
_ — Description of chattels alleged 
insuffiictent.|}— Held: the trustee had 
no status to attack the Iten note & 
it was valid as against him. The 
holder of the note must. on demand by 
the trustee, identify the chattels 
within ten days.—Re GAUDREAU, 
Er p. CARRUTHERS (1922), 68 D. L. R. 
783.—CAN, 

8028 ti. —— Action already brought by 
bankrupt.\—Held : it might be continued 
by the trustee.— BRENNER v. AMERICAN 
METAL Co., [1920] 19 O. W. N. 2397; 
65D. L. R. 7023 10. B. R. 874.— CAN, 


8034 fi. Unpatd purchase price 
oy shares—Sold by broker.}—-Where a 
trustee in bkpcy. gave shares belonging 
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sold by him & the broker becunse 
bkpt. :—Held: the trustee war en- 
titled to sue the purchaser for the price 
of the shares.— FINLAYSON t. BALFOUR, 
WHITE & Co., Re THORNTON Davinson 
& Co. (1922) 70 D. L. R. 66.—CAN. 


sn. Action tn recover money paid by 
bankrupt in breach of truat j-—The 
trustee in bkpcy. has no right of action, 
at least without authority frum the 
cestuigs que truat, to recover trurt 
money which was held by bkpt. & 
paid by him in breach of trust to 
others.—SaLtTeR & ARNOLD, LTD. v. 
DOMINION BANK, (1922] 2 W. W. R. 
280; 68 D. L. R. 757.—CAN. 

ki. Proccedings to recover land 
acquired collusively by third party. — 
quer ETC. t. PaRUK (1921), 42 


11. Proceedings to set aside writ— 
Iasued by mortgagee to enforce security.) 
—An assignment under Bkpey. Act 
does not prevent the holder of a mtge. 
upon ai vessel from enforcing bis 
eecurity before the Exch. Ct. in 
Admlty., & a motion by the arsignee to 
set aside the writ of summona & 
warrant of arrest issued in the ct. by 
the migee. agoinst tho ship should be 
dirmisreed witb costs. The only right 
of the assignee under Bkpcy. Act is 
to defend the action & he cannot 
otherwise interfere therein.—WHitTe & 
Co. v. THE Ionia (1922), 69 D. L. RR. 
94; 20 Exeh. C. R. 327.—CAN. 

so. Proceedings to tmneach sale of 
oods under Bulk Salea Act, 1917.)-~ 
te PaCKFR, [192713 D. L. R. 330: 60 
O. L. R, 402.— CAN. 

sp. Proceedings to recover dehta— 
Presidency Towns Insolvtrncy Arct.\— 
Presidency ‘Towns Inrolvency Act, 
8, 7, is not limited in its scope to matters 
in whieh the official assignee, by the 
operation of the insolvency law. claims 
a higher title than what the Inaolvent 
himself wonld have had. & the official 
argsignee ta ontitled to proceed hy way 
of motion under sect. 7 In cases where 
he bax a money claim against strangers 
to the insolvency, the only Imitation 
placed on the jurisdiction of the In- 
solvency Ct. being that, when once 
the officia) assignee bas summoned 4 
witnesr, under sect. 36 of the Act, 
& that witnese disputes hia indebted- 
nex, the official assignee has no option 
but to proceed by way of suit. Where 
the offictal assignee. standing In no 
higher position by reason of the snectal 
rovisions of the insolvency law than 
he bkpt. himself seeks to recover a 
debt which fe not admitted. it ina matter 
of discretion for the judge altting in 
insolvency whether In any given case 
he sbould deal with such a claim in 
the Insolvency Ct. or refer it to the 
machinery of the ordinary § cta.— 
OFFICIAL ASRIGNER v. NARASIMIA 
AE (1929), I. L. RR. 52 Mad. 


9g. Action under Deaths by Aceident 
Compensation Act,1908. -—The statutory 
rights of action. given to a perron by 
Deaths by Accident Compensation Act, 
1908, does not in the event of auch 
persaam'’s bkpey. pars to the official 
seaxignee under aie Act, 1908, 
3 6 ~ Re RICHTER, 1 29) N. zZ. L. ie 


PART XXI. SECT. 3, SUB-SECT. 6, 


mitted Nov. 8. The barges were demanded 
from A. in Mar. 1848 :—Held: the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
& a conversion pending their title —SrTan- 
FIELD v. STAFFF (1849), 13 L. T. O. S. 489, 


8044. Add. Annotation :—Refd. Banco de Portugal 


v. Waterlow & Sons, 


Ltd. (1931), . J. 
K. B. 465. : a 


8064. Add. Annotation :- -Refd. Ord v. O 
R ee rd v. Ord, [1923] 


8089. Add. Annolation :—Refd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1931), 


100 L. J. 
K. B. 466. re 


8092. Add. Annotations :—Refd. Greenwood v. 


Martin’s Bank, Ltd., [1932] 1 K. B. 371; 
Sullivan v. Constable (1932), 48 T. L. R. 267. 


8097. Add. Annotution :—Consd. Knight v. Pon- 


sonby, {1925) 1 K. B. 645. 


8104a. —-— Costs of carrying out order of court.]— 


Upon a motion by a trustee in bkpcy. to 
which bkpt.’s wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judee, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a-price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustce to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 


the Ct. of Appeal. In the present case 
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it out. On a motion by the solrs. to review 
the taxation :—Held: the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree wil] be 
included.— Re LAvEY, Ea p. CONEN & COHEN, 
(1920] 8 K. B. 625; 90 L. J. K. B. 31; 
[1920] B. & C. R. 182 3 subsequent proceedings, 
[1921] 1 K. B. 344, 


8104b. Costs of transcript of shorthand notes 
of evidence.|— The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion & reduced counsel’s fees 
accordingly. On motion for a review of 
taxation :—Held; having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeahing & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordinyly, resp. was entitled 
to all the costs of & consequential upon so 
doing.—Re MARKS, £2 p. VANN, [1923] B. & 


C. R. 92. 

8114. Add. Annotalion :—Refd. Re Wait, [1926] 
Ch. 962. 

8138a. After-acquired property.]—An 


undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene & 
claim it.— DYSTER v. RANDALL & Sons, [1926] 
Ch. 932; 95 L. J. Ch. 504; 134 L. T. 596; 
70 Sol. Jo. 797; [1926] B. & C. R. 113, C. A. 

8168a. S. P. MATTHEWS v. DICKINSON (1817). 7 
Ae 399; 1 Moore, C. P. 104; 129 E. R. 
160. 

a :—Consd. Whitworth v. Hall (1831), 2 B. & Ad. 


8172a. .|— OWEN v. LAVERY (1900), 16 T. LL. R. 
375, C. A. 





sr. Action to recover poaseasion— 








the clause making the trustee person- Of purtly built ship—For purpose of 

099 v. —— ———-_ -———.]—-BURNS _ alis Hable should not be struck out.— completion.}—A judge of the Bkpcy. Ct. 

», GRanaM, (1923) 4D. L. Re 11s) | ke Kwona Tai Cnaona@ Co.'s ASsIGN- may grant an application for recovery 
53 0. L. R. 226; 4 C. B. R.190.— = arene (1922), 64 D. L. R 132; (1922] from the trustee in bkpey. of possession 
CAN 2 W. W. BR. 229, sub nom. CANADIAN of sbips partly built materials {n 
8099 vi. —— Acti Crepir Men's Trust Assocn., LTD. convection therewith, & the necessary 

y bails building yards 


commenced without obtaining indemnity 
from creditora.}—Held: if it were 
necessary under Bkpcy. Act, 8. 68 (2), 
& r, 54, that a special reason for award- 
ing cozts against the trustoe personally 
should bo assigned, it was the failure 
{oO arrange an indemnity before in- 
dulging in specwative litigation know- 
ing that he had no assets.—THORNE t. 
CANADIAN STEERING WH REL  Co., 
{1923) 4 D. L. R. 1127; 520. L. R. 


Bkpey. Act, s. 68 (2), provides that 
* subject to the provisions of this Act 
& to Gencral Rules, the costa of & 
incidental to any proceeding in ct.... 
rhall be in the discretion of the ct.” 
The word “ ot. " haa impliedly a wider 
meaning than thet given in the inter- 
pretation clause, & the sect. applies to 








» Jana Bow KER & YIN SHEE, 
(1922), 31 B. Cc. R. 40.—CAN. 


PART XXI. SECT. 4. 


8105 iv. .]—If a creditor desires 
to roceed against the trustee in 
another province he must apply to the 
et. having original jurisdiction for an 
order under Bkpcy. Act, 8s. 71 (2), & 
the judge poses discretionary 
powers would be entitled to consider 
whether in al] the circumstances it was 
advisable to ask for the assistance of 
a bkpcy. ct. in another province. When 
the cts. of any one province are seized 
with the administration of an insolvent 
estate, they should not permit any 
other ct. to interfere except with its 
leave or concurrence.—Re BRYANT, 
IsaRD & Co., tap D. L. R. 217: 
4 C; B. R. 31 Y ee e 
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portion of bkpt.’s 
claimed by appct. under a lien to 
secure the completion & delivery of 
shipa in accordance with bkpt.’b con- 
tract & which prior to the order 
declaring the bkpcy. had been taken 
al ag of by apyct., & subsequently 
y the trustee. Such appct., although 
not ai “creditor” or ‘“* secured 
creditor? under Bkpcy. Act, comes 
within the words ‘‘ any other pereonu 
aggrieved by any act or decision of the 
trustee ’"* in sect. 39.—R. v. Hopcss, 
(1921] 2 W. W. R. 388; 1C. B. R. 
530.—CAN, 

st. Action for goods sold & de- 
lirered. |}—He may be brought in 
the name of the original creditor, nat- 
withstanding that he has made an 
assignment for the general benefit of 
his creditors.— KRIENKE t. SCHAFTER, 
{1919} 1 W. W. R. 990.—-CAN. 


Cases 8195—-8808a. ENoGuisH anp Empree Dicest SuPPLEMENT. 


8195. Add. Annotations :—Distd. Re Lee, Ez v 
Grunwaldt, [1920] 2 K. B. 200. 
Huddersfield Fine Worsteds v. Todd (1925), 


134 L. T. 82. 


8200. Add. Annotations Serr raae ire ht ». Pon- 
e 
pij voor Fondsenbezit v. Shell Transport & 
Trading Co., [1928] 2 K. B. 166. 
8276a. ———- Action for specific performance of 
agreement—Time for disolaiming agreement 
unexpired.] — Purrock v. DAINTRY (1804), 


sonby, [1925] 1 K. B. 545. 


38 Sol. Jo. 273. 
8281a. 


To apply for Judgment In default of 
defence—Draft minutes to be shown to official 
receiver.|—Where after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 


Consd. 
8290a. 





ccaioctorg, 


was to be at liberty to apply to the ct. with 

regard thereto if he should think fit.— 

HATTON v. DENISON (1926), 70 Sol. Jo. 565. 

Defendant making substantial counter- 
claim.|—An action against a deft. who makes 
a substantial counterclaim, & against whom a 
receiving order has 
issued, will be stayed pending the result of 
an application to t edjadioate him bkpt.— 
Franco v. Durro, [1923] W. N. 40. 

8304. Annotations :—For ‘‘ Re Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ”’ read ‘‘ Re Somes, 
Stewart v. Somes (1895), 73 L. T. 359.”’ 

8306. Add. Citations :—previous 
nom. Re Somus, STEWART v. 
L. T. 859, O. A. 

8831. Annotation : 
f1911] 1 K. B. 817, ©. A.,” — “NLF. Re 
Bagley, [1911] 1 K. "B. 317.” 

8332. For “* Held: 

‘“‘ Held: it was not necessary, 


been made after writ 


ceedings, 
OMES aes). we 13 
—For ‘ Mentd. Bagley, 


it was poco? eas read 


Part XXI]—The Debtors Acts and Bankruptcy Offences 


8335. Add. Annotation :—Dbtd. Cotton v. Heyl, 


[1930] 1 Ch. 510. 


$348. Add. Annotation :—Consd. Cotton v. Heyl, 


[1930] 1 Ch. 510. 
8378. Add. 


PART XXI. SECT. 5, SUB-SECT. 1.-—C. 


h i --~Held: bkpt. had 
no right of action, such right being 
vested solely in the official assignee.—— 
TIMMINGS v0 TREADGOLD, [1923) N. Z. 
L. R. 73.-—N.Z. 


PART XXI. SECT. 6, SUB-SECT. 1. 


i. For debt due from one 
ipiorihe of bankrupt firm.j-——-Held : after 
an authorised gssignment no such 
action could be brought against bkpt. 
without leave.—te TAYLOR v. LEVER YS, 
pe) 3 D.L. R. 1184; 52 O. L. R. 

390.—CAN. 


201; 20C. Ds. R. 

ti. —— Bankruptcy A ya eereyen 
Act, 1923 (c. 31), &. 10.—Re CANADIAN 
HARrtT epee ae (1927 ae L. BR. 


359; 60 0. L. R. 219.— 


f ii. -—— By Canadian credttor tn 
foreign court.}—-Heild: the Superior 
Ct. of Quebec sitting in bkpey. had 
seed od to sta phiceedings tuted 

the Uni States by a Canadian 
creditor.—Re vageriats Pe idad LUMBER & 











FLOORING Co. AN LUMBER Co. 
v, Scorn, [192 gt) 9D. b. B. 808 Q. R. 
ies —CAN, 


tii, -——~, PripaG v. Dworst 
Weigel Ei aw & 
: an, : . B. 
294.—CAN. 
ag. Leave of court—When necessary. 
— ie DvuGGAN, [1931] 3 D. L. BR. 815. ¥ 


reteaaat ) mend N & 
CowPEn, 1 [1932] 2 D. i ig R. 240. CAN. 
PART XXI. SEOT. 7, SUB-SECT. 1.—A, 


8287 vit. —— ae trustee to whom 
an assignment haa been made under 


Annotation : — Refd. 
Weatherill, [1929] 2 Ch. 213. 

8398a. Equitable assignor—Undertaking to pay 
specific sum out of moneys to be received. }— 
An action for the grant to pltf. by deft. of 
his proprietary interests in an invention 


Generally. 


terms. 


was compromised by an order on certain 
ne of the terms was an undertaking 
by deft. to pay pitf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 


of £4,000 out of the first moneys received 


Green v. 
invention. 


Bkpcy. Act may, with the permission 
of the inspectors, under sect. 20 (1), 
proceed with an action begun by 
debtor before the assignment, Srithout 
any leave to proceed, so far as bkpcy. 

roceedings are concerned. But the 
rustee cannot proceed with the action 
in the name of 


own name, but onl in the official name 
of the BRENNER iN & 
Co. Lrn., [1921) 49 0. L. R. 71; 58 
D. L. R. 640; 19 O. W. N. 445.—CAN, 


PART XXI. SECT. 7, SUB-SECT. 1.—B. 


1 i. ee ‘Where an assignee in 
inaniveney , under Insolvency 
Act, 1915, 4. 176, to abandon a common 
iaw action commenced by the insolvent 

ur to his insotvency, the action may 

e stayed until fu er order by er 
Ct. but should not be dismissed, 

e dismissal o the action might be 
pleaded in har as res judicata in 

uture action by the insolvent, should 

such an action be commenced by him 

after he baa obtained hie certificate of 

oo .--MILLANE 0, PRESIDENT, 

OF SuTree OF HEIDELBERG, [1928] 

vo. R. 62; (1998) Argus L. R. 5.— 


a XXL, SECT. 8. 


ne 
to a to 
. of Canada c appeal ts be gran pea 
66 


by deft. on a future sale of his rights in the 


No time for the payment of the 


sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft. had already disposed of 
half his rights. Pltf. having learnt that 


MERCHANTS Ban OF CANADA ¥. 
angers yaaa 67 D. L. R. 804; 62 


To set aside preferential 
ransactions— Fights o aailors not 
Aa ig in action. ae eld: creditors 
attacking transactions, & taking all 
the risk, cannot Ri rag in the 
event of 8UCCESs. he fruits of 
théir success a ae tas cain wae 
declined to share the risk.—Re LON 
MORE (1922), 62 0. L. RR. 670; 
R. 200.--CAN. 


To proceed with appeal 
to spiet! Council. }-Where Pane 
ay ey ee 
order under cy. Act, @ 0 
him to prosead, in the name of the 
trustee, bait at his own erreur & for his 
own benefit -—Held : to the 
Privy Council did not lie. —— Fe meer yt 
MOTHERWELL OF OaNaDA, LTD. (1924 
BDO. Te H 894: 5G. B. B. 107-0 


PART XXII. SECT, 1, SUB-SECT, 1. 


i avo 1994 Act—Righi to discharge 
ton of oan }~Pine LEE ¢. 
PAUL wy aE a ere 
2 W. 


1 
D. L. R, £10; 
41 BG. nive ste AN? ‘ 


mya 











Can. ©. 0, 15 


—~THOMPGON 
(1930), 41 B. 0. ee 508.—GAN. 
. Hr2emption of Indians from arrest 
ferries 8. ase, fi sir, o, &. ba Saha 4 a 


deft. had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft. or the issue of a writ of attachment :— 
Held: (1) the undertaking to pay the £4,000, 
being an icnbenren: to pay a specific sum 
out of the moneys to be received in respect of 
a future sale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft. had committed a breach of his 
fiduciary duty to pltf. The act of deft. 
therefore brought the case within the third 
exception to Debtors Act, 1869 (ec. 62), 
8. 4; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within hk. 8S. C., 
Ord. 41, r. 5, & therefore the order for com- | 
mittal or for leave to issue a writ of attach- | 
ment could not be made. The ct., however, | 
fixed a time for the payment of the moneys ! 
remaining due.—CoTron v. HEyL, [1030] | 
1 Ch. 610; 99 L. J. Ch. 289; 143 L.T.16. | 
Annotation :—As to (1) Refd. Williams v. Atlantic Assur- | 
ance Co. (1932), 37 Com. Cas. 304. \ 
8408. Add. Annotution :—Refd. Jenkins v. Jenkins, | 
[1928] 2 K. B. 501. 


8435. Add. Annotation :—Consd. Re Whaley, Ez p. 
Official Receiver, [1921] 2 kK. B. 623. 


8435a. Motion to commit by official receiver 
acting as trustee—Necessity for affidavit.|— 
Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 
salaries under 1914 Act, s. 651 (2). On 
Jan. 13, 1921, upon the application of the 
Oflicial receiver as trustee, under sect. 53 (1) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpts., as | 
partners. were then in receipt of at least | 
£200 a week under a contract with the A. Co., | 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpcy., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by 
the Ct of Appeal. Bkpts. having made 
default in payment of instalments under the | 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver:—Held: the official 
receiver's report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made.—He 
WHALEY, Ea p. OrriciAL RECEIVER, [1921] 
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2K. B. 623; 125 L. T. 5113 sub nom. Re 
WHALEY, Ha p. OFFICIAL RECEIVER, Re ScoTtT, 
Ez p. Orriciat Receiver, 90 L. J. K. B. 
892; 37 T. L. R. 645; [1921] B. & C. KR. 1. 


84389a.-——-_ Application by agent for un- 


incorporated association.}—In an action b 
pltf. against an unincorporated body 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft. with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpcy. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 
ground (inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pitf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons :—Aeld: 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order; (2) the death of one of the suc- 
cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment.—RBunny v. MOTOR 
CaB OWNER Drivers’ Assocn. (1930), 143 
L. T. 334; 46 T. L. R. 422, D.C. 


8445a. Form of application—Enforcement of 


Divorce Court order—Affidavit of service.|— 
When application is made for the issue of a 
judgment summons to enforce a Divorce Ct. 
order appct. must state in his application, 
& be prepared, if necessary, to prove, that the 
order has been served on resp. & the affidavit 
of service filed as required by Matrimonial 
Causes Rules, 1924, r. 79.—PrRactich NoTER, 
[1931] W. N. 184; 172 L. T. Jo. 76; [1931] 
B.& C. RR. 44. 


8447. Add. Annotation :—Refd. Smythe v. Wiles, 


[1921] 2 K. B. 66. 


8448a. Summonses against co -respondent — For 


damages & for costs—Priority.]— Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first.—Re WINTER, Ex p. WILLIAMS 
(19237), 44 T. L. R. 41; 71 Sol. Jo. 1002. 


8449. Add. Annotation :—Consd. Re A Debtor, 


[1929] 2 Ch. 146. 


8451. Add. Annotation :—Refd. Bundy v. Motor 


nee Owner Drivers’ Assocn. (1930), 143 L, T. 
34. 


8459. Add. Annotation :—Consd. Re Blanchard, 


Ex p. Blanchard (1932), 101 L. J. Ch. 313. 


the materials for commg to a decision 3D. L. R. 810; 38 Man. L. R. 585.—- 
PART XXII. sic 1, SUB-SECT. 6. as to the debtor’s ability to pay were CAN. 


not before the ct., & 


the order should 


of debtor to attend & make have directed the debtor to attend PART XXII. saeaiel SUB-SECT. 6.— 


as. Duty 
dtscloeure.|~—On appeal by the debtor 


in at her own expense & make 


aga 
from an order requiring her to pay 8 satisfactory disclosure. The order was, sa. Who may make order for payment 


certain amount per month, the 


therefore, set aside & one for the —Not local maater.}— BEAVER 


IMBER 


having as that a muoh smaller further attendance of the debtor Co., Lrp. v. BRENNER, (1929) 2 D. L. R. 
ammount ere aeueited therefor :~- substituted.—RovaL Bank oF Canapa 640: 1 W. W.R. 583; 238. L. R. 319. 
ffeld: under the ciroumstances, all ©. DIAMOND, [1930] 1 W. W. R. 809; —CAN. 
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Cases 8463-—8534a. 


8463. Add. Annotations :-—Refd. Edwards. Porter 
(1924), 41 T. L. R. 57; Green v. Weatherill, 
[1929] 2 Ch. 213 ; Townshend v. Child (1932), 
48 T. L. BR. 6765. 


8467. Add. Annotation :—Refd. Bundy v. Motor 
nae Owner Drivers’ Assocn. (1930), 143 L. T. 


8471. Add. Annotations :—Retd. Nesom ». Metcalfe, 
[1921] 1 K. B. 400; Re Blanchard, Ez p. 
Blanchard (1932), 48 T. L. R. 480. 


8475. Add. Annotation :—Refd. Nesom v. Metcalfe, 
{1921} 1 K. B. 400. 


8479. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1K. B. 400. 


8480. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 


8484. Add. Annotations :—Consd. Nesom v. Met- 
calfe, [1921]1 K.B. 400. Apld. Re Blanchard, 
Ez p. Blanchard (1932), 48 T. L. R. 480. 


8485. Add. Annotution :—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 


8486. Add. Annotation :-—Refd. Nesom v. Metcalfe, 
{1921} 1 K. B. 400. 


8494a. Non-payment of alimony.]——It is not 
the province of the Ct. of Ch. to enforce by 
committal orders for payment of alimony 
made by the Divorce Div. Therefore, where 
a wife moved to commit. her husband for 
non-compliance with an order to pay her £5 
a week, of which some £400 were in arrear :— 
Held: to make a committal order at once in 
such a case was not the usual practice of the 
Ch. Div., & the right order was that the 
husband should pay £3 a week towards pay- 
ment of the arrears, the order made by the 
Divorce Div. still remaining in force.—Re 
BLANCHARD, Ex p. BLANCHARD (1932), 101 
L. J. Ch. 313; 147 L. T. 222; 48 T. L. R. 
480; 76 Sol. Jo. 459, C. A. 

Jurisdiction of Divorce Division. ]— 
Sce, now, Debtors Act (Matrimonial Causes) 
Jurisdiction Order, 1932, R. S. & O., 1932, 
No. 503. 

8496a. ———- Evidence of means—Sufficiency of 
evidence.|—-Where a county ct. Judge has 
made an order on a judgment summons for 











PART XXII. SECT. 1, SUB-SECT. 6.— 
D. foreign domicil o 
sb. Attachment in default of payment WILLIAMS =v 
— Notwithstanding assignment in bank- [1951] 2 D. 
ruptcy.jJ—Re GLENCROSS, JONES v. 
GLENCROSS (N. B.), (1929} 2 D. L. 
380.— CAN. 


porarily landed—For debt incurred in 

parties—Invalid.}— 
. OLUMBIA AIRWAYS, 
L. R. 823.—CAN, 


Rk. PART XXII. SECT. 3, SUB-SECT. 1. 
8584 iv. -—— fF’rosecution—In what 


ENGLISH AND Empire Dicest SuPPLEMENT. 


payment of the judgment debt by instal- 
ments, & a subrequent application is made for 
a committal order for non-payment of the 
instalments, the effective ‘order or judg- 
ment ’”’ is the instalment order & not the 
original judgment, & on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless- there is reasonably direct 
evidence of means since the date of the in- 
stalment order.—NEsOM v. METCALFE, [1921] 
1K. B. 400; 90 L. J. K. B. 278; 124 L. T. 
606; 87 T. L. R. 111, D.C. 

8499a. ——- ~———_ Sufficiency of evidence of 


debtor’s means.] — Prohibition refused. — 
a aaa vw. WYVILL (1885), 2 T. L. R. 210, 
A 


8501. Add. Annotations :—Apld. Re Blanchard, 
Ea p. Blanchard (1932), 48 T. L. R. 480; 
Refd. Nesom v. Metcalfe [1921] 1 K. B. 400. 

8506. Add. Annotations :—Apld. Morriss v. Winter, 
[1980] 1 K. B. 248. Refd. Copper Export 
Assocn. Inc. vw. Mersey Docks & Harbour 
Board (1932), 48 T. lL. R. 542. 

8513. Add. Annotation :-—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8521. Add. Annotation:—Consd. R. v. Centra) 
Crirninal Court JJ., Ex p. L. O. C., [1925] 
2K. B. 48. 


Sect. 3 (p. 1044).—BANKRUPTCY OFFENCES. 
See, also, Bkpcy. (Amendment) Act, 1926 (c. 7), 


8534a. - Intent to defraud—-Burden of proof.]- 
On the hearing of a charge against bkpt. 
under 1919 Act, s. 154 (4) (6). proof that deft. 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 


ti.-— 








«To justify a 
cominittal of a judgment debtor under 
Arrest & Imprisonment for Debt Act 
for concealing or making away with his 
property “cin order to defeat, delay 
or defraud bis creditors or any of them,’’ 
a fraudulent Intent must be shown. 


PART XXII. SECT. 2. 


k i. -}~TOOLE v. HENNE- 
Aue (P. E.1.), (1928) 3D. L. ht. 38.— 


k il, -) — Fraudulent Debtors 
Arrest Act, lt. S. O., 1914 (c. 83), enacts 
that before a writ of ca. ea. will be 
jasued, it must be shown that debtor 
has been guilty of an intent to defraud 
his creditors, Where debtor had 
assigned all his property for the benefit 
of his creditors & then left Ontario & 
had subsequently returned with the 
object of petting pitf.’s claim & had 
resided nomolested in Ontario for 
some time:—Held: no frandulent 
intent shown.—-Caxaba Luywper Co. 
LP le {1923} 4 D. L. R. 594,.— 


ae ee ee 





* 


k ili. ——- Under Absconding Debtors’ 
Act, R. S. O., 1877 (c. 68)—Debt must 
be due when writ rtsaued.}\—KYLE v. 
BARNES (1883), 10 P. R. 20.—CAN. 


sd. Attuchment of aeroplane ten- 


court.)}—-Upon a motion to guash the 
orders of a police magistrate on the 
ground that only a judge in bkpcy. had 
power to act In such a case :—~-Held: 
rince the offence was an indictable 
offence it ought to be prosecuted & 
carried on under the Criminal Code 
like any other offence of a criminal 
nature, & motion dismissed.—H. v. 
Roy, Pte | 2p. L. R. 1182; 39 Can. 
Crim. Cas. 347; 4C. B. R. 90.~—CAN, 

qi. Prosecution an abuse of 
process.J—-Where criminal proceedings 
against a debtor for fraudulent con- 
cealment are not taken in vindication 
of public justice but wholly because 
of bis refusal to comply with a demand 
from his creditors to ‘‘dig up the 
money or take the consequences,” the 
prosecution is an abuse of proceas 
which the ctr. cannot countenance. 
The criminal cts. are not to be held 
in terrorem over alleged debtors.— 
R. v. BELL (B. C.), ta 3 D. L. R. 
931; 2 W. W. R. 399: 61 Can. Crim. 
Cas. 388.—CAN. 
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Neither due & reasonable appropriation 
of property or income to the mainte- 
pance & health of himself & his family 
according to circumstances, nor, o 
themselvea, improvidence or ‘ great 
carelessness ” in expenditure, import. a 
fraudulent intent. Continuous wilful 
& extravagant squandering of debtor's 
income in self-indulgence might be 
carried to such a degree as would 
manifest a fraudulent intention to 
contravene the statute.—-CUTLER rf. 
ae {1921} 1 W. W. I. 686.— 


t ii. ~— ~-—~Affidavita 
used on an application for a writ of 
attachment under Absconding Debtors 
Act, RK. 8. 8., 1920 (o. 68), 8. 3, wleging 
tbat defta. were ** badly involved " & 
* fnancially embarrassed," setting out 
@ newspaper advertisement by defta. of 
certain chattels for sale giving 
deponente’ opinions from their ‘ ex- 
perience * in dealt with’ defts. that 

hey were attempting to sell with 
intent to defraud creditors :—J/eld: 








it after or within six months before the pre- 
sentation of the petition; but proof that 
during that period deft. has concealed or 
removed & part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud.— 
R. v. BRIxTON Prison (GovERNOR), Ex p. 
ae ee I B. 127; 95 L. J. K. B. 
5 4 T. 317; 28 Cox, O. OC. 126: 
[1926] B. & O. R.1, D.C. eke: 
8557a. Failure to keep account books.]— Under 
1914 Act, s. 158, as amended by Bkpcy. 
(Amendment) Act, 1926 (c. 7), s. 7, an 
omission to keep books of account though 
‘‘ honest ’’ may not be ‘“ excusable.’”—-R. v, 
DANDRIDGE (1931), 22 Cr. App. Rep. 156; 
[1931] B. & OC. R. 40, C. C. A. 


8565a. —— ——.] — R. v. Dorrinatron 
(1927), 20 Cr. App. Rep. 1, C. OC. A. 

8587a. ——— Obligation to disclose bankruptcy abso- 
lute.|—-The obligation imposed by 1914 Act, 


8. 155 (a), on an undischarged bkpt. to disclose 
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his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.—R. v. Leinster (DUKE), 
1924]1K. B. 811; 938 L. J. K. B. 144; 130 
.T.318; 87J°-P.191; 40T. L. R. 88; 68 
Sol. Jo. 211 ; 27 Cox, C. 0. 574; 17 Cr. App. 
Rep. 176; [1924] B. & OC. R. 78, C. C. A. 


8593a. Time for giving information of bankruptcy. | 


—If an undischarged bkpt. gives information 
to a creditor a reasonable time before he 
obtains credit from him he is not within 
Bkpcy. Act, 1914 (c. 59), s. 155. The in- 
formation need not necessarily be given at 
the moment of obtaining the credit.—k. v. 
ZEITLIN (1932), 23 Cr. App. Rep. 163, C. C. A. 


8633a. Bankrupt guilty of gambling—Severity of 


sentence.|—R. v. BREWIN (1926), 19 Cr. App. 
Rep. 164, C. 0. A. 


Part XXII].—Compositions and Schemes and Deeds of 
Arrangement. 


8645. Add. Annotations :—Apld. Re Ellis, [1925] 
Ch. 564. Refd. Huddersfield Fine Worsteds 
v. Todd (1925), 42 T. L. R. 92. 

8645a. To entertain claim to enforce right 
adverse to deed—Creditor not entitled to 
benefit of deed.|—In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
part, three named creditors of the third 
part, & ‘‘ the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘the creditors’ ’’ of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect. for a 





declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect. to 
entertain it. On appeal :—Held: (1) the 
object of the sect. was to provide a trustee 
or cestui que irust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originatin 

summons in the Ch. Div. under R. S. C. 
Ord. 65, r. 3; (2) applt. was not a creditor 
entitled to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt.’s claim was not for the enforcement 


i 46 . Crim. . 123; 69 0. L. BR. 
Piiloa an ORE DLAW ais OF GOL CAN ia , PART XXII. SECT. 3, SUB-SECT. 3. 


application.—CANADIAN BANK oF Com- 20 
MERCE 0. KENZIE, [1923] 2 W. W. RR. oi 
993.—CAN. “ . 














Giving undue prefercnce.}— 
A., convicted of a contravention of 40 N. L. R. 328.—S. AF. 


J—Held: the Jneolvency Act, 32 of 1916, 5. 139 (3), 


8555 ii. ———.]—Parak v. R. (1919), 


t iii. 
wflidavit of pltf. etating morely that he had shortly before he surrendered his paRT XXII, SECT. 3, SUB-SECT. 6 


had good reason to believe & did verily —extate made payments to two creditors, 


believe that deft. “ has assigned, trans- & there was no proof to rebut the in- 
ference that he intended to prefer these carrying on prosecution.|—W here bkpt. 


ferred & dixposed of his personal 


with intent & design to defraud his 
creditors ’? was insufficient. The affi- 
davit must show “such facta & cir- 


rs ak & effects by a bill of sale creditors:—Held: the conviction should 
be sustaincd.—R. v. IsMaIL (1920), 


App. D. 316.—S. AF. 


sv. Procedure for commencing «& 


is charged with indictable offences 
under Bkpcy. Act, s. 89, & orders to 
prosecute are made under sect. 93, the 
prosecution must be commenced & 
carried on under Criminal Code, & a 


cumstances as form the grounds of 
Huch beliefs,’’ as required by the 
K. B. Div. Rulea.— Dow v. DAYMENT, 
[1923} 1 D. L. R. 772; 32 Man. L. R. 
402; (1922) 8 ‘ 


172 ; 

WwW. W. R. 1119.—CAN 

t iv. .}—-On ae prosecution 
under the Criminal Code, 8. 417, the 
intent & not the effect is to be looked 
at, &, whero the effect of a conveyance 
is merely to prefer one creditor over 
Xnother, the intent to prefer not boing 
an intent to defraud. thore is no offence. 
—~R. v. Orew, (1926) 4 D. L. R. 841; 





PART XXII. SECT. 8, SUB-SECT. 2. 


8544 ii. —— Inaulvency Act. 32 of 
1916, s. 136 (3).}—~—The offence created 
by this sect. consists in the disposal by 
ivsolvent otherwise than in the ordinary 
course of business of property which he 
has obtained on credit, & the jury 
should be directed to confine their 
attention to the mode of dirposal of 
the property purchased on credit.— 
R. v. ABRAHAMSON (1920), App. D. 
283,.—B8. AF. 
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justice of the peace or police magistrate 
hag jurisdiction to receive the informa- 
tion. hold tho preliminary investiga- 
tion & commit for trial. Upon a com- 
mittal if the judge who made the ordor 
resides at the trial, he acts not asa 
udge in bkpcy., but as a judge of the 
Supreme Ct-—~R. (EMERY) v. Roy, 
(1923) 2 W W. R. 400,—CAN 

sy. Application for leave to prose- 
cute. . v. MarcoviTz & APPLEBAUM, 
{193 ] 4 D. L. R. 835.——CAN. 


10* 


PART XXIII. SECT. 3, SUB-SECT. 1, 8682 ii. 


sw. Meeting duly summoned not held cade 
— Meeting held on following day-— No —Re 
proper adjournment of first meeting. 

Held: the mevting was irregular & 
business doue void, because the trst 
proposed meeting wa» not adjourned 
according to the rules.—He WHOLESALE 


of the trusta or the determination of any 

uestions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & pa aramount to the deed.— 
Re Huis, [1925] Ch. 564; 41 T. L. R. 474; 
a n0m, Evuis, Hz p. MYTTENAERE, 94 

L. J. Ch. 239; [1925] B. C. R. 813 sub nom. 
Re A DEED oF ARRANGEMENT (No. 9 of 
1924), 188 L. T. 806, C. A. 


8645b. Under 1914 (Deeds) Act, s. 11-—To extend 


time for giving security ‘by trustee. |——The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect. within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner.—Re Ear.ty, Sutra & 
Pavey, Hz p. Trustee (1928), 98 L. J. Oh. 
34; [1928] B. & O. R. 1138. 


8653a. Proposal tn writing under 1914 Act, s. 16— 


Necessity for signature by debtor. ] — At 
a meeting of creditors of a debtor against 
whom a receiving order had been made a 
proposal for a scheme of composition was 
submitted on behalf of the debtor. The 
proposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a certificate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 
ill as to make it quite impossible for him to 
discuss any matters of business, & that any 
attempt to explain to him business details 
or proceedings wuuld have a serious & 
possibly a fatal effect upon him ”’ :—Held: 

no proposal for a composition had been 
lodged by the debtor within 1914 Act, 


daar i D. L. 





pene iv. 
(c. 36), 





voueon by the ot. a condition pre- 
CR FUEL 
R. 646; 
. W. R. 158.—CAN. 


-}-—-Since gw Act, 
is Nan 17), 3. 12, Bkpcy 
13'(3) must be construed as 


Cases 8645a—8779a. Enouish anp Empme Dicust Supplement. 


s. 16 (1); the words “ signed by him "’ were 
explicit; there was no ground for altering 
the words of the statute or giving to the 
statute a judicial interpretation which would 
in effect be an amendment or alteration of its 
lain terms.—Re BLUCHER (PRINCE), Ez p. 
HBTOR, [1981] 2 Ch. 70; 47 T. L. R. 19; 
74 Sol. Jo. 7385 ; sub nom. BLUCHER (PRINOB), 
Re, DEBTOR v. OFFICIAL Reontver, 100 
L. J. Ch. 292; 144 L. T. 152; [1931] B. & 
O. R. 1, 0. A. 
8665. Add. Annotation :—Refd. Everett v. Griffiths, 
(1924] 1 K. B. 941. 


8758. Add. Annolation :-—Refd. sh ela U.D.¢C. 
v. Twynam, [1929] 2 K. BR. 440 

8768. Add. Annotations :—Refd. Re ‘Ellis, (1925] 
Oh. 564; Huddersfield uae Worsteds v. 
Todd (1925), 42 T. L. R. & 

8771a. Unstamped ee Rae ci in evidence 
—-To prove non-registration.}| —Re Suaw, Ez p. 
Orriccan Receiver, No. 434a, ante. 

8772a. Under 1914 (Deeds) Act—Necessity for 
asset of majority of creditors—How majority 
calculated.|—-A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors & to make any affidavit necessary 
for registering the deed. The deed was 
accordingly executed by her as his attorney 
under the power, & she also made the 
affidavit required by 1914 (Deeds) Act, s. 5 (1), 
to be made ‘' by the debtor ”’ on the registra- 
tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed & the names & addresses of 
the creditors. There were ninety-six creditors 


———,}—Held : sd. ——— That creditor entitled to vote— 


Objection at meeting.|\—Held: not a 
eeeeen recedent pra see 
(Man.), 1927] 1 L. 


. (Man.) Bd 
646 ; ; » 9a) 1 W. W. R. 158. o CAN: 


(1927] 1 


" 


ct, 1919 pant XXIII. SECT. 5, SUB-SECT. 1. 


s ROCERS ring (1923) 2 D. L. R. 491 ; 
3 0. B. R. 650.—CAN, 


PART XXIII. SECT. 3, SUB-SECT. 2. 


m i, ———~ Wife of bankrupt.|—The 
wife of bkpt. is not barred by hor 
status as wife from voting on a resolu- 


tion to wind up ber husband’s estate 
under a deed of arrangement, although 
the effect of the resolution is to prevent 
the election of a trustee.—MACNAUGHT 


tv. SIEVWRIGHT, (1927] 8. GC. 285.— 
SCOT. 
8677 ti, —— Proxy for 








company. ]—A proxy need not be under 
the co.’s seal, unless expreasly required 
by the Act of Incorporation, or by the 
articles of assocn.: if it is so required 
the burden of extabliehing ite necessity 
is on the person alleging it. 

A proxy which purports to be signed 
by the co., under which is subscribed 
the name of the perron who affixes the 
signature of the co. & who so describes 
himself that the chairman can het opn 
he is an officer or euinoree of the co. i 

prima facie evidence authority, & 
the chairman should receive it & permit 
the person named therein to ee 
Re McCovsrey, Re STRA & 
GREENSHIELDS, Lrp., [1924] 4 "D. L. RK. 
1227; [1924] 3 W. W. R. 5687.—CAN. 


8682 i. In resnect of what debts 
—Unliquidated damuges. |—W hero there 
ls a claim for unliquidated dam 
they must aneexned before the 
claimant can have any right to vote.-— 
Re ANDREW MOTHERWELL ESTaty. 
po oa affd. 25 0. W.N, 





mean te chat in the calculation of 
proved debts, the two-thirds in value 
may be composed partly of debta less 


than $25, but as regards voting, 
creditors whowe claimea are less than 
Ae are to be excluded. Under 


ap ed Act, 1919, s. 42, no one whose 
claim is for less than $25 may vote.—- 
Re BiursirD Fasniox. SHops, LTD., 
{1921} 59 D. L. R. 549.—OAN. 

sa. Appeal from decision of chair- 
man-—Rights of creditor who has not 
fled proof at time of meeting.|~—A 
creditor ie entitled to exervise his rights 
rovided he duly proven his claim 
nh accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ct. may adjourn the 
hearing of the appeal to permit of 
such proof, aes rs that the creditor 
has not big bie unreasonably in 
making {t. —Re peooReE ss StTrat- 
TON & GREENSHIELDS, Dy {1928 

ab. -—— 


4D. &. R. 1227; (1924) ae] 
587.—OAN. 

On technical grounds— 
Necersity to ratse objection before 
derision Ahi ars ait of Baleares 
Re McCovupre & 


Re STRA 
GnkeNanieLpa, Urp. 1924) 4 ae L. R. 
sie (1924) 3 W. W. R. 587.—CAN. 


Application bu creditor to be 
uted as appellant.}— 
Not wot allaved. since the latter creditor 
had a right. of append. & the righta 





of the creditor applying to be ded 
would not be a by the nop- 
oinder or nop-mbetit ation. —~ Re 
ee cue Re STR 

HIELDS, LTD (1924) $ iD. ‘L R. 
fied] 3 Ww. wR 7,.—OAN. 
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sk. Kffect of.}—A comporition or 
achume of arrangement, though ap- 
proved by the ot. & by statute binding 
on all the creditors, is at bottom only 
a@ contract between the parties. 
Creditors’ rights are only suspended 
during the composition period. There 
is no obligation, legal or moral, which 
can debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on the aseeta of 
the estate pari paseu with the creditors 
whose claims have arisen since tne 
Be Ame een {1924} 
R. 761; RR. 253 24 
. WwW. N. 3 a 


sm. ——.]}—Held: a judicial hypo- 
thee upon real asseta of debtor, re- 
sulting from registration, was post- 
poned to an authorised ment 
eubse mi made by debtor for the 
benefl awe aE tere Bang 
OF CaNaDa v. LARUE, [192 a 0. 
187: 97 L. J. P. ©. 49; 133 L. T. 
662; 44 T. L. R. 267.—CAN, 


sp. Authorised nl pd ° 
ner on behalf is Me rial fa ate re 
other partner Held: in 
Squires B Heke. Ww. W. R. 
305 "es D.L. R. 57 


PART XXIIL sal 5, SUB-SECT. 2.— 


st. Under Bankru Act-—Deed of 
assignment.|—The title of au assignee 
is not complete as againeat third persons 
until regitration.~ Towers v. BoLo- 
MON, Aieea) ee W. R. 1077; 8 


in all, of whom sixty-eight were for sums over 
£10; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act ; forty-three with debte over £10 
& twenty-eight with debts under £10 assented. 
The debtor escaped bkpcy. proceedings by 
reason of the execution of the deed & after- 
wards recognised it & concurred in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee of the deed alone :—Held: (1) the 
deed had received the assent of the majority 
of creditors in number within sect. 3 (5) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amount to sums 
not exceeding £10 are not to be reckoned 
either in calculating the total number of 
creditors or the majority in number; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s property or business, it was not in 
itself a deed of arrangement within 
pect. 1 (2) (e) of the Act, which required 
registration in order to be valid.—Re WILSON, 
[1916] 1 K. B. 382; 85 L. J. K. B. 329; 114 
L. T. 82; 32 T. L. R. 86; 60 Sol. Jo. 90; 
[1916] H. B. R. 17, D. C. 


8778a. ——-  —-—.]—In 1004 debtor who waa 


heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to ie payment of their 
debts by instalments to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 


Vol. V.—Bankruptey. Cases 8772a-—8782b. 


£465 8s. 3d. was held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
~-Held : (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally & also upon the ground 
that it was an ment for a composition ; 
(2) not having Fase registered it was void 
under sect. 5 of the Act; (8) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 8s. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
sentative, estopped from setting up its in- 
validity & claiming from the trustee any 
money still in his hands; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor; (6) as 
the instrument was void the release of the 
debts it contained was of no effect; (7) as 
under the instrument there was only a pro- 
vision for peyeet to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 

rove in the administration for the balance 

ue to him was therefore barred.—Re L&Es, 
Ex p. GRUNWALDT, [1920] 2 K. B. 200; 89 
L. J. K. B. 364; 123 L. T. 3813; [1919] 
B. & O. R. 287. 


under the Act. ‘The arrangement was carried dishes a re 
1 ; nr — g ry r) ons ank- 
out until the death of debtor, which occurred ruptey Notice, 1924} 2 OL. 8. e on naderanole Fine 


in Nov. 1918, appct. receiving pro rata ww 
amounts on his debt between Aug. 1905, & euaae: Be RONG AINIS 148 Tete Bis 





July, 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appct. In 
Feb. 1919, an adininistration order under 
1914 Act, s. 130, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate aa being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
‘of the trustee under the instrument a sum 
of £165 8s. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
d the amount to him upon the terms that 

he official receiver was to be in the same 
ition as he would have been if the money 
remained in the trustee’s . Ona 
motion by appct. for a declaration that the 


Assignment of property to trustees for 
benefit of creditors—Assignment not to be 
registered.)|—Re A BANKRUPTCY NOTIOE, No. 
797a, ante. 


8782b. Authority to realise trader’s estate & 


to apply proceeds in payment of creditors.|— 
A letter signed by debtor in the following 
form: ‘I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 
the proceeds first in payment of the costs, 
charges, & preferential claims, etc., 

secondly to pay the balance to my creditors 
pro rata”’:—Held: (1) not an “ assignment 
of property’ within sect. 1 (2) (a) of the 
above Act; (2) not a deed of arrangement 
within sub-sect. 1.—Lipron (B.), Lp. v. 
Bet, [1924] 1 K. B. 701; 40 T. L. R. 163; 
sub nom. LIPTON (B.), Ltp. v. BELL, HAYES v. 
BELL, 93 L. Js K. B. 563 ; 180 L. Tv. 749 ; 
68 Sol. Jo. 521; [1924] B. & O. R. 82,0. A. 


PART XXIII. .5, SUB-SECT.2.— for registration though not accom- Titirs Act, Re Cary Garack & 

: sels ; ied by the affidavit poems for MaoHINE Co., Lrp., [1921] 1 W. W. R. 
y Homesteads Act, 1990, 6. 7, & by 3871; 59 DL. R. 416 1C. iB. R. 
Assignment Act, 8. 7a.—Re Land 412.--CAN 
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ea. Necessity for.J-—— An_ assignment 
under Bkpoy. ree must be accepted 


8782c. 


87824. 


Document discharging debtor—Con- 
Stituting assignment for benefit of creditors 
generally.})—I’ltt.'s claim was for £148, the 
amount of two bills of exchange drawn by 
pitf., accepted by deft. & dishonoured on 
presentation. Deft. pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the following terms 
for the settlement of all debts owing by deft. 
tu them: * (1) all the goods which have been 
removed from M.'s office & ziven to M. & Co., 
In trust on behalf of creditors, should be 
handed over to the creditors .. . (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors numed therein) who shall 
be excluded from the list of the general 
creditors. | agree to these terms ” :—AHeld: 
the agreement was for the benetit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration.—LANDSBERG ov. 
MENDEL, [1924] W. N. 46. 

Deed of arrangement made by insolvent 
debtor.}—A debtor, who was insolvent, under 
a scheme for the compositiun of his debta, 
Which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together witb 
certain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 





8782e. 


Cases 87820—8789. ENGLISH AND Empire Dicust SUPPLEMENT. 


amount of his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal advice, debtor did not register 
the deed. After paying bis trade creditors, 
including pltfs., a small portion of the com- 
osition, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which pltfs. refused to_ be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition :—Held: 
(1) the deed came within Deeds.of Arrange- 
ment Act, 1914 (c. 47), 8. 1 (1) (Bb), & not 
being registered, was void; (2) pltfs.. who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claiin. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — HUDDERSFIELD IINE 
WorsTeps, Lrp. v. Topp (10925), 184 L. T. 
82; 421. L. R. 52. 
Power of attorney by debtor—Autho- 
rising third party to execute deed of arrange- 
ment.]—He WILSON, No. 8772a, arile. 





8787. Add. Annotations :—Refd. fe Elis, [1925] 


Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 52. 


8788. Add. Annotation :—Refd. IIuddersfield Fine 


Worsteds v. Todd (1925), 184 L. T. 82. 


8789. Add. Annotation :—Refd. Re A Bankruptcy 


Notice, [1924] 2 Ch. 76. 


PART XXIIL. sealer SUB-SECT. 1.— 


fi. ~~—— Non-assenting creditors 
not opposing.|—Ite Howr, [1921] 20 
O. W. N. 244; 59 D. L. R. 4573 #1 
C. B. It. 482.—CAN. 


8810 i. Heusonable security pro- 
vided.]—In a composition scheme, if 
one of the creditors obtains an ad- 
vantage over the others the ect. will 
scrutiniso the scheme very closely. 
Where under a scheme all the crediturs 
would recelve more than 350 per cent. 
& it waa reaonable & provided fur 
immediate payment of all but one of 
the creditors, but the creditor who 
financed the scheme would be cntitled 
to be paid in full, the ct. ratified the 
composition as the mort advantageous 
that. could be proposed.— ite GARDNER, 
fis p. Crorr & Sons, Lrp., (1021) 19 
O. W. N. 25; 59 D. L. R. 5553 21 
C. B. RR. 424.—CAN. 

8811 1. Whether bound to refuse to 
ap prove—Fraudutent conduct.|—The ct. 
Will approve of a compromise between 
debtor & his crediturs which is in the 
best intorests of the creditors. even 
Where debtor has obtained credit by 
falbe & fraudulent representations, 
Where debtor by his discharge is not 
relieved from repeat for the ful) 
claim of # creditor from whom he 
Obtained credit by falue & fraudulent 
ene or he ts stil) liable to 

oxecutlion.~~Fte CHMELNITRKY, [192991 
3W.W.R.114; 8D LR, 102 CAN. 

ab. Power of revyistrar— Limited to 
approval or rejection.}—The Bkpcy. 
Act contains no ae aalon which 
enables the ct. to modify or change the 
proposal: it must either approve or 
elect ep a ee Pa age 

‘ e ¢ s 4 O. a es 
394.—O0AN a 








PART XXIII. SECT. 6, SUB-SECT. 1.— B. 

8825 ib. ——— ——-.]—Where the 
Judge refused to sanction an arrange- 
meut on the ground that there was 
evidence of reckess, not to say dis- 
honest, trading on debtor’s part for 
some years paddy f & he adjudged 
debtor bkpt. :—Held; on the facts, 
there was no sufficient ground for 
overruling the wishes of the majority 
of the creditors accepting debtor's 
proposal for an arrangement, & the 
order of adjudication must be dis- 
charged. Principles which should 
guide the ct. ln dealing with arrunge- 
ments under Irish Bkpt. & Loselvent 
Act, 1857 (c. 60), considered.—He 
C., {1926} 1. R. 14.—IR. 


PART XXIII. SECT. 6, SUB-SECT 2. 

8843 iv. -i-—In special circum: 
stauces under Bkpcy. Rule, 68 (2), the 
ct. may set aside a composition, 
although {t has been ratified, & ma 
order bkpt. to make anvther whic 
will provide greater security for tbe 
creditors, But where a composition 
has been ratitied, & is a reasonable & 
fair attempt to pay creditors as much 
as possible, there cun be no grounds 
for setting it aside.—IlRosENTHAL vv. 
Horr & Hart (1922), 67 D. L. KR. 628 ; 
Zt qQ. P. R. 120.—CAN. 

a i. Prior to bankruptcy.|— 
SLECTRIO Moror & MACHINERY Co., 
LTp. v. DucLos & BANK OF MONTREAL, 
{1932} 8.C. R.634;4D. L. R. 81.—CAN. 

sf. Absence of information & under- 
valuation.)—Held: the proposal was not 
* reasonable & proper "—te Gaston, 
11022) 21. RB. 179.—IR. 

sh. Composition giving aischerge 
ee a sagt & persons not : 

nkru -)— ropo componi- 
tlon with a bkpt.'s creditors which 
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provides for the discharge of, not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of all creditors against the bkpt. & 
also against persous who are not in 
tha he (in tho present instance, the 
directors, officers & employees of the 
bkpt. co.) is not one which the ct. can 
approve; at least, In the absence of 
the personal assent thereto of every 
creditor. Nor will such a composi- 
tion be approved in part only, i.¢. 
as to that portion which releases only 
the bkpt. with respect to his provable 
debts, where the effect of doing so 
would be to give a guarantor of per- 
formance of the composition only part 
of that which he stipujated for as 
consideration for his arantee.— fe 
KERN AGENCIES, LID. (No. 2), [1931] 
2 W. W. RB. 633.—CAN. 


PART XXIII. SECT. 6, SUB-SECT. 5. 
8860 ii. Se ———, J-—-Ite C., No. 


8825 ii, ante.-—IR. 

8866 i. Enhanced value of 
assels.}—An offer of a composition was 
passed by the requisite majority of 
creditors, & contirmed by tho ct. 
Later, the property was gold for a 
price which considerably increased the 
assets. An opposing creditor then 
applied for an order setting aside the 
arrangement :—Iield: a composition - 
passed by the reguistte majority of 
creditore & confirmed by the ct. cannot 
be upset except for fraud.—Re Q., AN 
rrr aa EBTOR, (1923) 2 1. R. 

sk. Who may appceal—Trusice.|— 
An appeal Hos by a trustee in bkpcy. 
from an order refusing to Bpprove a 

roposal for a composition with credi- 

rs.—fieé KERN AGENCIES, LTD., [1931) 
1 Ww. W. Rr. 629 ; 2 b. L. Rr. $14.-—CAN. 





8872. Add. Annotations :—Apld., 
Co. v._ Brooks (1982), BT an coe 


fd. 
near pre} Griffiths, Jones v, Jenkins, [1926] 


8882a. -]—FLOWER 
No. 1775a, ante. 


8928. Add. Annotation :—Retd. i 
v. Jenkins, [1926] Ch. icon | SEMIbhEyoties 


8929a. Debtor expecting execution—De 
gre ey hes v. BRAMIDGE (1833), 6 


8929b. Execution paid ou 


nnt rannvuarohia hu tructan 1 





v. Lyme Recis Conrpen., 








by, debtor—Money 


8933a. & sale of effects thereunder by trustees 
—Property protected—Although purchaser 
allowing debtor to retain possession.|—-LEon- 
a eal (1813), 1 M. & S. 251; 105 


Annciation :—Refd. Latimer v. Batson (1825), 4 B. & C. 


89383b. ———- ——— ——— Although balance unsold 
remaining in debtor’s possession.}|—Woop- 
ERMAN v. BALDOCK (1819), 8 Taunt. 676; 
129 E. R. 547; sub nom. WoopuHam v. 
Batpocok, 3 Moore, C. P. 11. 

Annotations :—Refd. Aldred v. Constable (1844), 3 L. T. 0. 8. 
299; H ‘, : . . ‘ke 
a pie Tee SO te 30 L. T. O. S. 279; Barker 

8933c.  §§ -.]—-Held: from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize.-NORTH EASTERN Ry. Co. v. SPARK 
(1877), 37 L. T. 143. 


8965a. S. P. Re Price’s Trust Drrp (1868), 
ae: 6 Eq. 460; 19 L. T. 113; 16 W. R. 


Annotations :—Apld. Re Raphael's Trust Estate (1870), L. R. 
9 Eq. 233. Refd. Bell v. Bird (1868), L. R. 6 Eq. 635. 


PART XXIII. SECT. 8, SUB-SECT. 3. — 


& (p. 1090) 1. ———.}~-He Cosoura 
Fe.t Co., kr p. WEAVER, [1925] 2 


of a bond whicb a purchaser under an 
A. agreement of sale with the assignor 
has entered into to protect the assignor 
against his (the purchaser’s) default 
under the agreement, &, if before such 


Vol. V.—Bankruptcy. Cases 8872—9025a. 


8970a. Restraint of trustee from acting—Injunc- 
tion.]—-IzARD v. COLBRON (1824), 13 Price, 
827; M‘Cle. 181 ; 147 E. R. 1006. 


9022. Add, Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


9023. Add. Annotations :—-Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


9024. Add. Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


9025a. Claim for royalties.)—N. & B. were the 
holders by novation of a licence from pltf. 
co. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by plitf. co. subject to the payment of certain 
royalties by N. & B. to plitf.co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be still solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. & B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 6, 1928, was in the 
usual form, & in all material particulars the 
same as that considered by the ct. in Easter- 
brook v. Barker, No. 9024. By the deed N. 
& B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real & personal 
estates to C. as inspector upon trust to allow 
N. & B. ‘‘ henceforth to manage & carry on 
their said business ”’ subject to the covenants 
& conditions of the deed. N. & B. undertook 
to carry on the business or wind it up as the 
inspector & committee should think best. 
In a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that ‘‘ all orders for 
goods required for the purpose of carrying 


ings.}—When an authorised trustee 
takes over the estate of bkpt. as thourh 
he were sequestrator, he bas authority 
to fix the date of tne creditot meeting 
& muy change the date where it is 


D. L. R, 997; 5 C. B. Ro 622.—CAN, 


t(p. 1090) {. Hom stead lands— 
Claim of eremption not filed—Sale of 
homestead lands.}—P., in Jan. 1912, 
executed an assignment for the benefit 
of his creditors of all his prepelty except 
two lots of land on which he & his 
family lived, the value of which did 





nut exceed $1,500: & this assign- 
ment was duly registered by the 
assignees. By trausfer dated in Apr. 


1912, P. transferred all bis right, title 
& interest in the two homestead lots to 
Itf., for value; & P.’s claim to the 
uts as Gxempt from seizure & sale under 
execution was adinitted in writing 
by his assignees. P., however, did not 
file a claiin of exemption within thirty 
days of the registration of the assign- 
meut; & the registrur refused to 
register the transfers, on the ground 
that P. had no right to deal with the 
land, because of bis failure to file a 
claim of eee within thirty days 
under Land ‘Titles Act, RM. S. Sask. 
1909, oc. 41, 8s. 117:—Held: this 
statutory provi-ion was not eppucene 
in the circumstances stated, the 
registrar should be directed, * under 
Land Titles Act, a. 150, to register the 
transfers aa if the assignment had not 
been peg tered. = Lac v. HAULTAIN 
(1913), 4 WwW. | kt. 154 > 4 W. WwW. R. 

484 4 11 D. L. R. 238.—CAN. 
al, Judyment.J—Under an assign- 
ment in trust for the benefit of creditors 
of all the or’s property the 
ee is entitied to an assignment 


assigninent of the bond the aasignor 
has obtained judgment on it, the trustee 
hus a right to an assignment of the 
judgyment.—He HirscH ov. ALTON, 
INTERIOR ‘TRUST Co. v. MACKENZIE, 
(192514 D. L. R. 695; (1925) 1 W. W. 
R. 429; 34 Man. L. R. 650; 5C.B. KR. 
545.—CAN. 

80. Assigned property—Collection Act, 
R. SN. S., 1923 (c. 232).)-—Re POLson, 
TRUSTEE v. THOMPSON & SUTIIBRLAND, 
Lrp., [1926] 1 D. L. R. 330; 58 
N.S. R. 345.—-CAN. 


PART XXIII. oad 8, SUB-SECT. 3.— 


8935 ii. ee ioe arate ——.) _— 
Jounson, LTp. v. VICTORIA_ MINES, 
Lrp., (1930) 1D. L. R. 57; 41 B.C. R. 
321; 11C. B. R. 23; [1929] 2W. W.R. 
511.—CAN. 

8948 it, ——.}—Payment into 
ct. under a garnishoo summons, ander 
Alberta practice, ia not payment to the 
garnishing creditor under Bkpcy. Act, 
8. 11 (1), so as to prevent a subsequent 
authorised sassignment taking pre- 
coedence over tne garuishment— 
WESTERN CANADA FLOUR MILLS Oo., 
Lrp. vw. Wire Bakery, [1921] 1 
WwW. W. R. 828; 59 D. L. R. 6213 
1 Cc. RB, R. 390.—CAN. 


PART XXIII. SECT, 9, SUB-SECT. 1.— 





sp. To fix date of creditora’ meet- 
13 


impossible to give proper notice, & auy 
mecting held on a date not so finally 
fixed by the trustee is HUlegal.— 
LEFAIVRE & GAUNON tv. DK ISLE 
(1922), 66.D. L. R. 264.—CAN. 

sq. To apply to court—For approval 
of composition arrangement. -— ke Sniaw 
(1920), 59D. L R. 619; 1 CB. RR. 368, 
—CAN. J 

st. For directions.) —A_ trus- 
teo has the right to apply to the ct. 
for directions in connection with the 
administration of the estate, but is 
not entitled, prior to an authorised 
assignment or receiving order, to bring 
into et. persons who umy be en- 
titled to certain asevts, in order to 
determine their legal rights.—AHe GEL- 
LER BROTHERS, [1934] 2 D. L. R. 590; 
540. L. R. 283; 4C. B. &. 108 —CAN, 


sw. To attack chattel morigage— For 
non-compliance with Chattel Mortgoge 
Act. |—An authorised assignee or trustee 
in bkpcy. can malutain an action to 
set aside a transaction for want of 
compliance with the provisions of Bills 
of Sale & Chattel Mtge. Act, even 
although the transaction war complete 
before Bkpcy. Act came into torce.— 
HOULDING v. CANADIAN CREDIT MEN’S 
Trost Assocn., LTp., {1921} 2 
ae W. R. 899; 14 Sask. L R. 356.— 





sx. ——.}—-Re HAMER, Hz 7. 
RoYAL BaNkK oF Canapa, [1922] 1 
W. W. R. 1241, 66 D. L. R. 800; 15 
Sask. L. R. 165.-—CAN. 
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on the business will be issued on my official 
order forms in the usual way & will be paid 
for by me.”” The inspector & the committee 
of inspection left the conduct: of the business 
subsequent to the execution of the deed 
of inspectorship to N. & B. Pitfs. ashe i 
an action by which they claimed rah iry 
upon wireless sete ry oe d by 

. & B. since Sept. 6 ar The action 
was brought against N. ‘& B. & also against 
the inspector & the members of the com- 
mittee of inspection personally :—Held : the 
deed of inspectorship did not constitute a 
partnership between N. & B. & their creditors, 
or between N. & B. & the inspector & the 
committee, also N. & B. did not become the 
agents of the sig ate or of the committee to 
carry on the business, but the business 
remained the business of N. & B. & therefore 
pltfs.’ claim for royalties say We the inspector 
& committee of inspection failed.—MARooni’s 
WIRELESS TELEGRAPH Co., Lrp. v. NEWMAN, 
[19380] 2 K. B. 292; 99 L. J. K. B. 687 ; 143 
L. T. 471; [1929-30] B. & C. R. 228. 


9026a. Putting up property for sale.]- 
Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease.—CARTER v. WARNE (1830), 4 
C.& P. 191; ageiies 479, N. P. 


Annotations :—Consd. How v. Kennet (1835), 3 Ad. 
male he White v. et CaTOy Le R. 6 Exch. 32. 


9032a. .——.]—Re Ler, Er p. GRUNWALDT, No. 
8778a, ante. 

9034a. .|—Re LAMPLOUGH (CLARKSON), Ez p. 

HARDING (1835), 4 Deac. & Ch. 793, Ct. of R. 

Add. Annotation :—Refd. Goldfarb v. Bart- 

lett & Kremer, [1920} 1 K. B. 639. 

9094. Add. Annotation :—Refd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 

9109a. ——.]—Re LEE, Ex p. GRUNWALDT, 
No. 8778a, ante. 





& El. 





9074. 





PART XXIII. SECT. 10, SUB- 
SECT 


sy. Assignment to creditor to secure 
advances—Retention of amount by him.—DovuLy 
assignee in excess of amount paid to N.S. R. (7 
other creditors.}—Pitf. having ome 
insolvent, made an assignment for 
the benefit of creditors, whereupon 
one of the creditors was appointed 
assignee. The business was revon- 


veyed to pltf. on his undertaking to 8 (p. 1133) 4. aut Hay Sg Bette 
UN, 


subeeeny creditor. 
ogers L. R. 342, re TAN. 


9218 ti, ——- Oud of aeseta in achedule. ] 


pay 8 composition on the amount of 
8 indebtedness for the payment of 
whicb another of defta, became surety 
& pitf. subsequently executed seve 


report of the master on the reference 
2A. must be reversed on the ground that 
eoare the master had exceeded his authority 
& reported on matters not referred to of 
tying ry ite 1880). 19 
R. & G. 3 7a L. T. 
406; revad. (1887), 14 ‘a. "a. RR. 73.— 
CAN. 


PART XXIII. wesacl 5 10, SUB-SECT. 2. 





-}--It would be an obvious fraud on the 
other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davey, L.J.).— 
MURRAY v. ee (1828), 8 B. & O. 421; 
2 Man. & Ry. K. B. 423; Dan. & Li. 161; 
108 E. R. 1099; sub nom. MURRAY v. REID, 
6L. J. O. 8. K. B. 348, 0. A. 

ma eo Re MoHenry, pet ed help ». Boyd, 
vita’s Claim, bd) 3 Ch, 805." Rebd, G meer y v. King 

(i933), 8 Tyr 8 all v. Dyson (1868), tl Q. B. 785. 
9181a. Assent by assignor of debt—Not sufficient 
assent.|-—PINDER v, Coqul (1866), 15 W. R. 22. 


9198a. ——— ———.]—-Re Lun, Eu p. GRUNWALDT, 
No. 8778a, ante. 


9198b. -—}~HuppERsriELD FINE WOR- 
STEDS, Lp. v, Topp, No. 8782d, ante. 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 


9229a. —— -—Hoppersristp Fine Wor- 
STEDS, LID. v. Topp, No. 8782d, ante. 


§2538a. S. P. Cecit v. Puaistow (1794), 1 Anst. 
202; 145 E.R. 844. 
Annotation :—Apld. Britten v. Hughes (1829), 5 Bing. 460. 


93811a. Right to take proceedings under 1914 
(Deeds) Act, s. 23—Claim to enforce right 
adverse to deed.|——He Exi.is, No. $646a, ante. 


0486. Add. Annotation :—Refd. Re OCOity Life 
Assce. (1925), 42 T. L. R. 45. 


9532. Add. Annotation :—Apld. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 


9538a. .J—-A. instituted a suit against 
B..& C, respecting a sum of £4,000. D. also 
was made a party to the suit; but, having no 
interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, ane 
the £4,000 to trustees in trust to pay 
his costs of the suit, a to divide the rest 
of the fund amongst A., B. & 0. D., though 
he was not a party, either to the compromise 


9115a. 

















had signed the document in respect 
of his claim which was based on two 
mtge. bonds referred to in the schedule 
asseta, & that applit. had failed to 
award raia share of ape 
proneecs the assets 
: pommon ov that if M. was entitled 
o the preferenco, resp., an unsec 
creditor, would get nothing. The 
©. P. D. ordered applt. to atnend his 
(a). account by to Me ea out the preference 
awarded distributing the 
proceeds of the asseta among the 
creditors pro rata according to the 
peapectize amounts of their claims, 
c evidence showing “a ae 
© 


assignments to efta. to securo —Under a document signed by one Laie never intended 
advances. Defta. having taken posa- 7 & three of his creditors, he poured creditors should don 
session under the last-mentiqned gn- bebe sare ai to take contro. rol on peal cancer tag led” subject 
ments, the matters in difference between cortain of subeeruen ion 8 ate #ctpis- 
pitt, & defts. were referred deumeraved in pogo a schedule sibiity, ut sh pel py re the ota 
with instructions to “‘ take an acount & to ot “thent for the — be tnadmisatble, 
& report the sum dte from elther of the creditors he latte the a Hoare war not am Sas ron 
party to the other of them.” The portion of the por et was 2 as follows: Held: words “ pro rata share *’ 
master having reported (tinier atia) & we the un ditors of meant that the tors were to 
that defts., after paring the other the said A. do here agree t0 accept look to the proceeds of the agsets in 
creditors of pitf. respective Po full ard gg er acipptct of the we have we © achedule Melons for the settl ent 
claims at the rate of sixty-two & a rata share as of their me, if the agseta 
half cents on the dollar, had pald to maybe fa “he found ue 1 roepect of the sale realise.the amount of their debte, 
themselves the full amount of their d asseta, & we agree to pay & that they had reference not to the 
claim, & that beloe of opinion that the paid A anit the usual sa gt peer na respec' claims of the tore but 
defts. were not entitled to any greater on all asseta It. having to the proportion that the proceeds 
rate of dividend on their claim thanthat taken possession of the  ansota & having age to total smonn of the debta 
aid to the other creditors, he had sold some _ es ieee rise - the that there was in the 
lowed the surplus with interest, cecitors ve aren ed’ signed th docu- document to show that oe 
g had credited the pe ae to pltf. :-— ment agalnyt « poit. were to be giv 
eld: the decision of npreme plained theta awarded VaN HEeEnnen, or1988) ap App. De i 


Ct. of Nova Scotia, conntinine the 


a & pretence to one 


pit. 
ou. a creditor who 4&8. AF. 


74 


or to the deed, filed a bill against A., B. & O. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
Sor ader eRe taten v. apes (1841), 11 Sim. 
; .R. ; ub nom. GIBBS v. 

5 Jur. 878, LC. ; BS v. GIBBON, 

Annotations :-——Consd. Steele v. 

P.O. C. 445; Synnot v. Simpson (1854), SH. TL One. 1), 

9538hb. -——— Provisions coming into operation 
after death of debtor.|—The doctrine of 
Garrard v. Lauderdale (Lord), No. 9536, ante, 
does not apply to provisions for creditors 
which do not come into operation till after 
the death of the settlor.—Re FirzGrRaLp’s 
SETTLEMENT, FITZGERALD v, WHITE (1887), 
387 Ch. D. 18; 57 L. J. Ch. 6904; 57 L. T. 
706; 86 W. R. 385, C. A. 

Annotation :—Apld. Priestley v. Ellis, [1897] 1 Ch. 489. 


9540a. ——.]—A., on going abroad, granted 
& assigned to B. freehold & personal property 
upon trusts for management & realisation. 
& for payment of A.’s debts & of the surplus 
to A.; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust :— 
Held: the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed.—Corn- 
TIWAITE v. Ferm (1851), 4 De G. & Sm. 552 ; 
64 E. R. 954. 


9543. Add. Annotation :—Refd. Re Drage, Palmer 
& Roberts v. Knipht (1926), 134 L. T. 765. 








Vol. V.—Bankraptoy. Oases 9538a-—0619. 


0546. Add. Annotation :-——Consd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe Ol- 
schestro Komseverputj & Bank for Russian 
Trade, Ltd. (1982), 48 T. L. R. 422. 


9547. Add. Annotation :—Distd. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 


9549. Add. Annotation :—Refd. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 


9575. Add. Annotations :—Apld. Farey v. Cooper, 
{1927] 2 K. B. 384. Refd. Boorne v. Wicker, | 
[1927] 1 Ch. 667. 


9576. Add. Annotations :—Apld. Farey v. Cooper, 
(1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


9576a. J—A debtor, who has assigned his 
business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so.—FAREY v. COOPER, [1927] 
2 K. B. 384; 96 L. J. K. B. 1046; 37 L. T. 
720; 43 T. L. BR. 803, C. A. 


9619. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 





PART XXIII. SECT. 12, SUB-SECT. 1. rida Passa ed Seti deft. Pde rep Arasal by lag tere 
Ss ete hay x0 ercby freed from liability as surety.— of surety.)—MARTIN ». {AN, ‘ 
nA pai }— Where conveyances Her RANK OF CANADAG MAREPEAOR UDO Le R Tee 06 0. Ter 394-—— 


made by the assignee for the benefit 
of creditors to pltfs. were made & 
accepted in satisfaction of pltfs.’ claim 179; 


(1919), 44 O. L. R. 202; 15.0. W.N. CAN. 
46 D. L. R. 193.—CAN. 


BENEFICIAL ASSOCIATIONS. 


See FRIENDLY SOCIETIES. 


Vol. VI. Cases 10—95. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
| NEGOTIABLE INSTRUMENTS. 


[1921] 2 K. B. 640. 
13. 


1A. C. 1. 
14. 


14a. 








Add, Annotations :- -Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 


Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley, [1926] Ch. 38. 


-~———-.]—A lady, in her last illness, 
gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 


Part I.—In General. 
10. Add. Annotation :—~Refd. Robinson v. Marsh, 


& doubtful character. 


The donor died before 


the cheque could be again presented :— 


Held: 


C. A. 
37. 


the cheque not having been paid, 
there was no valid & effectual gift of 
the money to the donee.—Re SWINBURNE, 
SOTTON v. FEATRERLEY, [1926] Ch. 38; 95 
L. J. Ch. 104; 134 L. T. 121; 70 Sol. Jo. 64, 


Add. Annotations :—-Refd. McDonald v. Nash, 
[1924] A. C. 625; 
Pacific Ry., [1925] A. C. 569; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Shotts 
Iron Co. v. Curran, [1929] A. C. 409. 


Ouellette v. Canadian 


Part Il.—Requirements of Form. 


81. 


82. 


PART I. SECT. 1. 


141i. —— Hevocahle mandaie—Ie- 
voked by death.}—The authority of a 
bank to pay a choque ceases on notice 
of the drawer’s death.—CURLEY 0». 
BRIGGS (ADMINISTRATOR OF DRURY 
ESTATE), (1920} 2 W. W. R. 10253 
53 D. L. R. 351.—CAN, 

144i. S. P. KENDRICK 9, DOMINION 
BANK & Bownas (1920), 47 O. L. R. 
372; 18 O. W. N. 138.—CAN. 


e i, .}~—Its nature & noegofia- 
bility disouased .—-CNAMPAKLAL GorvaL- 
DAS v. KEAHRICUAND NAGANMAL (1925), 
1. L. R. 50 Bow. 765.—-IND. 


PART II. SECT. 1, SUB-SECT. 1. 


sa. Note made by married woman— 
Effect of restraint upon anticipation. }-~— 
Where a promissory note was made 
by a married woman; — Held: the 
promissory note was in fact, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay & aum certain in money. Effect 
of Married Women's Property Act, 
R. 8. O., 1914 (a. 149), as. 4 (2), 5 (2), 
discussed. — ANVERAON v. MCLAREN, 
{1924)4 DL. R. 1076; 560. L. R 
20.-—CAN, 


ri, —— ——.]~—An iInatrument ie 
not a negotiable promissory note where 
there is not an unconditional promise, 
as required by Bills of Exchange Act, 
8. 176.—Re MiTcHRELL & UNION BANK 
OF CANADA, [1923] 4 D. L. R. 1132; 
52 L. BR. 423, revsg. sub nom, Re 
Stuvnne & MitcuFi.L, 21 0. W. N. 
331.-—CAN. 


r ii. ——~-,}-—Where a cheque 
was drawn & given under the con- 
dition that it was not to become 
effective unless a loan was granted by 
a certain bank —Held: thecheque could 
not be detanhed from the condition, &, 
the condition nat having been fulfilled, 
the cheque could not be recovered on. 
—JONES v. THOMAR & NORMAN (1922), 
65 D Lu. R. 491,.—CAN. 

r iil, —— ——-.]—There is nothing 
in law to debar the maker of a pro- 
missory note from pleading as a 








Add. Annotation :—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 


95. 


defence to a suit thereon that as a 
matter of fact the note was given for 
a special purpose & was not payable 
until the happening of a cortain specific 
event which, so far, bad not yet 
happened.—Buyoa1 Ram v. KIISsHonrt 
LAL (1928), I. L. R. 50 All. 754.—IND. 


si. --—,.}--Where a written 
promise to pay a specificd sum of 
moncy at a certain time after date 
also contains the words ‘ with the 
privilege of renewals,’’ the instrument 
is not a promissory note within tho 
meaning of sect. 176 of Bills of Ex- 
change Aet, R. 8. C., 1927.—Ross v. 
EMUIRE CONSTRUCTION & INVESTMENT 
Co., Lrp., 11932] 1 W. W. R. 7143 40 
Man. L. BR. 225; 3 DL. RR. 167 


ior 

N. 

58 i. Promise to pay or do something 
else.}—If under the terms of a written 
prondse to pay a sum of moncy the 
obligation may be discharged in part, 
or in full, by the rendering of services, 
the promise is not an unconditional one 
to pay a sum certain &, therefore, the 
document {is not a promissory note.— 
STANDARD TRUSTS Co. v. LAVALLEY, 
{1930] 3 W. W. R. 305; [1931] DL. KR. 
149; 25 Alta. L. R. 1; affd., 11933) 
S.C. 2. 595; 4D. L. R. 634.—CAN, 

60 vil. Payment on account of 
specified contract.|—WUS0N tv. PEL- 
ae (N. B.), (1928] 1 D. L. R. 716.— 

79 1. Aa per memorandum of agree- 
ment — Memorandum meaningless. }— 
Held: there was a good promissory 
note.—CANADIAN BANK OF Com- 
MERCE v¥. LIVINGSTON (P. BE. I.) (1909), 
6 i. L. R. 459.—CAN. 


PART II. SECT. 1, SUB-SECT. 2. 


fi. —--— Admission by solicitor of 
maker.J|-—ARBUTHNOT v0. CAMPBELL 
(No 2), [1931] 1 W. W. R. 240.—CAN. 


bi, —— ——— Alleged maker denying 
signature.}J-—Where an expert on hand- 
writing said deft.’s signatures were 
genuine. but the Judge beld, after seeing 
enlargements of them, that they were 
forged :—Held: the absence of any 
evidence by plitf. & the uncertain 








Bank (1925), 31 Com. Cas. 67. Refd. Slingsby 
v. Westminster Bank, I.td. (1930),47 1. L. R. 1. 


Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 


nature of the other evidence justified 
the judge in dismissing the action.— 
KASTERN TOWNSITPS INVESTMENTS Co. 
noo (1919), 29 B. Cc. R. 1— 


PART II. SECT. 1, SUB-SECT. 8. 


Bb. ‘‘ Sixty days after sight"—-Sum 
certain urth interest for indefinite period. ] 
—Held; the document was not a bill 
of exchange.— hosEwnarn & Co. v. 
COMMONWEALTH BANK OF AUSTRALIA, 
ee V.L. R. 787; 31C. L. R. 46.— 


sc. Cheque payable to ‘* Ministre de la 
Voirie ’---No time for payment stated.) 
—An instrument in the form of a 
cheque drawn npon B, by A. payable 
to the order of the ‘ Ministre de la 
Voiric ° :—- Held: not ‘* payable on 
demand ” & not a “ cheque” within 
Bills of Exchange Act, 8s. 165.—Lenuc 
vt. LA BANQUE D’HocnELAGA, [1926] 1 


sd. Promise to pay by instalments —~ 
Afler future dute.)—MOTOR FINANCE 
Co. t. Haros, [1930] 3 W. W. RR. 302; 
4D. L. R. 1014.--CAN. 


PART IE. SECT. 1, SUB-SECT. 4. 


rate for uneerlain time.|\—lTleld: the 
document was nota bill of exchange. 
—ROSKNHAIN & Co. vt COMMUON- 
WEALTH BANK OF AUSTRALIA, [1922 








Vi Ty. Rr. 187 ; 31 Cc. L. &n. 46.— 
AUS. 
152 tii. ——. Error in calculation 





of instalment.)--CONTINENTAL GUAR- 
ANTY CoRPN. OF CaNaba v. VANCR, 
[1928] 1 D. L. R. 1124.-—CAN. 


152 iv. -}—The fact that 
an instrument in the form of a pro- 
missory note contained a promise by 
the payee written on the back thereof 
to accept Pepa al by stated instal- 
ments :—ffeld : not to prevent it from 
being a true promissory note.— JacKk- 
BON v. DIGNRY, [1931] 1 D. L. BR. 542; 
1930] 3 W. W. RB. 460; 39 Man. L. R. 
201.—-CAN. 








Cases 191— 297a. 


191. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. O. 625. 


205. Add. Annotation :—Apld. Auchteroni  v. 
Midland Bank, [1928] 2 K. B. 294. 


207. Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 


208. Add. Annotation :—Apld. Goldman v. Oox 
(1924), 40 T. L. R. 744. 


2098. —.]-——Pitf., who was a Pole, 
& could not “read } nglish unless it was printed, 
bought goods from one A. Cohen, & certain 
cheques were made out in favour of “ A. 
Cohen’ by a clerk in the employment of 
pltf. & were signed by pitf. The clerk after- 
wards forged the name of the payee by 
inserting ‘‘S”’ before ‘“ A. Cohen’ & forged 
the indorsement & got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. an action for money 
received by deft. to the use of pltf. :—Held: 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pitf. was entitled to recover.—GOLD- 
MAN wv. Cox (1924), 40 T. L. R. 744; 69 
Sol. Jo. 10, 0. A. 

Annotation :-—Refd. Slingsby v. District Bank Ltd. (1931), 

47 T. L. R. 587. 


215. Add. Annotations :—Refd. Robinson v. Marsh, 
Sah Ee = B. 640 ; McDonald v. ‘aeh [1924] 


240. Add. Annotation :—Apld. 
(1929), 140 L. T. 696. 


~,+-An instrument purporting to be a 
bill of exchange was drawn by pitf. At 
the time when deft. accepted it there was 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at.which, in fact, deft. had 
no account. On a claim by pltf. for the 
aroount of the alleged bill :—Held: (1) since 
the document was not signed by the person 
giving it & addressed to the person who was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, 5. 3, a valid bill of 
exchange; (2) it was a good promissory 
note upon which, after amendment of the 
statement of claim, pltf. was entitled to 
recover.— Mason v. Lack (1929), 140 L. T. 
696; 45 T. L. R. 363; 73 Sol. Jo. 284. 


Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 31 Com. Oas.67. Refd. inva 
v. Westminster Bank, Ltd. (1930),47 T. L 


Add. Annotations :—Refd. Lloyds Bank »v. 
Chartered Bank of India, Australia & China, 


Mason v. Lack 


2402. 


241. 


242, 


PART Il. sage os SUB-SECT. 2. 





ENGLISH AND Emprre Diaest SuPPLEMENT. 


11920) 1 K. B. 40; a a v. Westminster 
ank, Ltd. (1980), 47 T 


242a,. —— Cheque drawn by Government official 
on Bank of E d—Dividend warrant for 
interest on War pra taod first pltf., who 
was an executrix & a benefici under a 
will, received from the Bank of ping land a 
warrant for interest on War Loan, the 
warrant being crossed ‘‘ & Co. Not negoti- 
able’ & being expressed to be ‘“* A/c Harry 
Turner. deceased.’ She signed the warrant 
& sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft. bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount :—Held: (1) although the drawer 
of the warrant was an official of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a ‘ cheque”; 
(2) the word ‘ dividends” in Bills of Ex- 
change Act, 1882 (c. 61), s. 95, included 
interest on Government stock.—StINGsRY v. 
WESTMINSTER BANK, LTp., [1931] 1 K. B. 
173; 100 L. J. K. B. 105; 144 1. T. 360; 
47 T. eas R. - 36 Com. Cas. 54. 

An noLatiOns -—Gener Refd. Slingsby v. District Bank, 

Ltd., [1982] 1 K. B eae at vad ¢. Westminster Bank. 
Ltd. (No. 2), (1931) 2K. B 

251. Add. Annotation :—Consd. Mason v. Lack 

(1929), 140 L. T. 696. 


252. Add. Annotation :—Refd. 
(1920), 140 L. T. 696. 


254. Add. Annoiation :—Refd. 
(1920), 140 L. T. 696. 


255. Add. Annotation :—Consd. Mason v. Lack 
(1929), 140 L. T, 696. 


260. Add. Annotation :—Expld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 


292a. Memorandum for purchase of goods.}|— 
Held: an agreement, & not a promissory 
note.—BLuis v. Huis (1820), Gow, 216, N. P. 


205a. Statement of sum borrowed & received— 
‘‘ Which I promise never to repay.’’]—Held : 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note.—ANON. Nata 1716), cited in 
2 Atk. at p. 32; 26 E. R. 416, N. 

Annotation :—Reld, Simpson v. Vaughan (1739), 2 Atk. 31, 


297a. Acceptance of bill without drawer or 
drawee.|——Mason v. Lack, No. 240a, ante. 


Mason v. Lack 


Mason v. Lack 


CHANDRA DHAR v. MAHAMMAD IBRAHIM 


strument root aah ro- 1, -——~- Followed by lien agreement.) 
mulnoEy Bote, War which tere teeno «PART ‘WI. SECT. 4, SUB-SECT.1. = _” Gooument which satisos the 
mention of a drawee, may. become a arm ————. ]—-N sph ee Arar statutory definition of a promiseory 


bill of exchange if acceptance is en- 
dorsed thereon by a third party. <A 
pera who thu’ endorses an acceptance 
Fags “itl admits himself to be a drawee 

becomes liable under it, even though 
- is not named aa a drawee, provided 


acceptance by him ts not inconsistent sd, Premis 

with the address on the bill of exchan righi—Form o 

aa come Eels om canta 2 Bete aie MuRPH fen 1939 ‘ 
om conten " 

that he is not the ara oe at a eee bree ee 


Co., NicH 
SHEPARD Lar sank. ), 198 201% D.L. ee 274 
2W a ae 688; revg., [1929] 2 D. L. R 


PART II. SECT. 4, SUR-SECT. &. 
nole for intereal in 
Pom of inde 


& note is not prevented eon. b cing 6 
trne promissory note by the ‘okt t 
it is followed on the same paper by a 
collateral aeroement, Z ios uch agreement 
does not the tion of the 
maker of the noto ne bes ot the note’s 
ne cusnilly ae oe Nova Soorta 
>. PHILPOT?, [18 . W. R. 128; 
‘0. L. R. ies re BY ts R, 473,— 


sement, 
¥ (Ont. CLT 


Vol. VI.—Bills of Exchange. Cases $41— 564a. 


Part I1l._—Classification of Instruments. 


841. Add. Annotations :—Refd. Sutters v. Briggs, [1922 
(1921), 91 Li J. P. 


Part V.—Computation 


441a,. 


coated = igEToteree 06 See 0 eee eee 


. Where a promis- 
sory note, repayable by instalments, provides 
that if any instalment should not be paid 
s punctually ” the whole of the balance is 
immediately to become payable, the use of 
the word ‘‘ punctually ” does not deprive the 


is A. 0. 1. Mentd. The Joannis Vatis 


of Time of Payment. 


maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “in every case 
Where the bill itself does not otherwise 
provide.” —ScHAVERIEN v. Morris (1921), 37 
T. L. R. 366 


Part VI.—Acceptance. 


456. Add. Annotation :—Refd. Mason v. Lack 
(1929), 140 L. T. 696. 
468. Add. Annotations :--Consd. McCall LBros., 


Ltd. v. Llargreaves (1932), 48 T. L. R. 450. 
Refd. Ie Gooch, ka p. Judd, [1921] 2 K. BR. 
493.5 McDonald v. Nash, [1924] A. C. 625. 


508e. —-— .j—Defts., merchants in London, | 
were in the habit of purchasing goods for | 
G., a merchant at Petersburg, which they ! 
consigned to pitf., his agent at Hamburg, | 
& they drew bills to the amount, pursuant | 
to the credit established for them. In such | 
course of business, they consigned Brazil ; 
sugars & indigo to pltf. for G@. & other | 
merchants at Petersburg, & transmitted the : 
bills of lading, & drew bills to the amount ; | 
upon which pltf. informed them, that he = 
protected their drafts to the amount of all ; 
the goods consigned to the merchants at , 
Petershurg, except those consigned to G.; | 
that he accepted the draft for the amount of | 
such goods provisionally, under the guarantee 
of defts., inasmuch as the sugars against 
which the bill was drawn were not, as ordered 
ae his principal, Havannah, to the amount 
of which he was authorised to accept, but 





Part Vil.—Incho 


555. Add. Annotation :—-Consd. McDonald v. Nash, 
(1924) A. O, 625. 


568. Add. Annotation :—Refd. Smith v. 
(1928), 189 L. T. 250. 


9648. ---— Authority to indorse.|—Bills of ex- 
change drawn by pltfs. to their own order, on | 
& accepted by W. S. & Co., a co. of which | 
deft. was a director, were indorsed by deft. ; 
in pursuance of a verbal agreement mnder | 


Wood 


exchange drawn upon a resident of 


PART III. SECT. 1. 
se. Cheque able to “* cash or order.’’) 
—~Held : navatie to bearer. J UDMAIER 
v. STANDARD BANK OF CANADA (Alta.), 
WwW. Ww. R. 270.—CAN 


British India is an 


PART VI. SECT. 2. 


PART IIL SECT. 3. 


_ ag. Drawn on resident in British 
-Wherever drawn.)—A bill of 


sm. Acceptance b 
not binding on nueband. oo CCLES ¥v 
MERCHANTS BANK OF Canana, [1923 


Brazil, respecting which he had no directions ; 
that he would communicate with his principal 
on the subject, & inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
their amount, & release defts. from their 
guarantee. Plti. also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed & acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. & an 
action by pitf. against defts., for the amount 
of the bill which he had paid :—Held; pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintainecd.—LOHMANN v. ROUGEMONT 
(1810), 6 Bing. N. C. 253; 8 Scott, 520; 9 
L, J. O. P. 158; 133 EB. R. 100. 


Add. Annotation :—Refd. Sassoon wv. Inter- 
national Banking Corpn., [1927] A. (. 711. 


545. 


ate Instruments. 


which pltfs. sold & delivered goods to the 
acceptors, in consideration of deft. indorsing 
the bills with the intention of making himself 
liable to pltfs. in case of default by the 
acceptors. Plitfs. subsequently indorsed the 
bills, writing their name underneath that of 
deft. Pitfs. sucd deft. as indorser :—Held : 
(J) by virtue of Bills of Exchange Act, 1882 
(c. BL), s. 20, pltfs. had authority to complete 
the hills by adding their own indarsement, & 


3D. L. R. 1103; 62 0. L. R. 138.— 
CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


sp. /ndoraement ‘“‘ will accept on 
arrival of ."}—Held : the words 
when ADD to a bill on demand 
“will pay,’ & no further 
acceptance waa necessary. —~ HUM- 
“~~ gy, TaYLor, (1921) N. Z. UL. R. 


inland instrument 


irrespective of the place where {t was 
drawn.-—-KIpsTon (A.-G.) & C 
Sers Bros. (1929), I. L. R. 57 
730.—IND. 


wv. 


oO s 
Calc. 


wife.) — Held: 
] 


3 


Cases 564a—58S8a. 


565. 


567a. 
567b. 
568a. 


666 vi. —— ¢& place o/ 
Where iurtead of handing u..u. a uw, 
applt.’s solr. filled in a place for pay- 


the fact that pltfs. wrote their name under- 
neath, instead of above, that of deft. was no 
answer to pltfs.’ claim; (2) although the 
verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, Stat. Frauds could 
not be set up as an answer to a claim under 
the bills —McCaLtt Bros., Lrp. v. HAR- 
GREAVES, [1932] 2 K. B. 423; 101 L. J. K. B. 
ace i L. T. 257; 48 T. L. BR. 450 ; 76 Sol. 
Oo. : 


Add. Annotations :—Consd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Lickbarrow 
v. Mason (1793), 6 East, 20, n. . 


}—Re Goocu, Fz p. Jupp, No. 2096a, 





post. 
.]—McDONALD (GERALD) & Co. v. NASH 
& Co., No. 2096b, post. 


Effect of 1882 Act, s. 12.)—F., a 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
aship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M.. both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. & M. £2.500 (£1,000 at 8 per cent. per 
annum & £1,500 at 40 per cent. per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a first mtge. on the 
steamer. F'. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be secured 
by a second mtge. on the steamer. D. & M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiseation & £2,500 against marine risks & 
deliver to L. cover notes for £1.500 & £1,000 
& to F. a cover note for £1,000. FP. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. _& M. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. in 
intended pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L.; both were headed 
“London”; one was drawn by F., accepted 
by A., & indorsed by F., & was for £5.500, 








PART VIL. SECT. 1. 


was given 
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payable ninety days after date; the other 
not signed by any one as drawer; it was 
accepted by A. & by D. M., & was for 
£1.812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky & in equipping 
the steamer for the adventure, L. gave 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. & M. immediately 
pledged the whisky for £500. F. hearing 
of this paid off the loan & took a transfer of 
the delivery order. The so-called bills of 
exchange for £5.500 & £4,812 were sent to L., 
who was at Lausanne. He struck out 
* London ”’ & substituted ‘‘ Lausanne,” added 
Dec. 3 as the date of each, & signed his name 
as the drawer of the second, & stamped them 
both as foreign bills :—Held: (1) the so- 
called bill for £5.500, being drawn, accepted 
& indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
ss. 2, 87 (2), 38 (1); (2) the so-called bill for 
£4,812 though valid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 64, 
was invalidated by L. having added a date 
not in accordance with the contract, & was 
not protected by 1882 Act, s. 12.—FosTER v. 
DRISCOLL, LINDSAY v. ATTFIEILD, LINDSAY v. 
Driscott, [1929] 1 K. B. 470; 98 L. J. K. B. 
282; 140 L. T. 479; 45 T. L. R. 185. C. A. 


Annotation :—As to (2) Consd. Koch v. Dicks, [1932] W. N. 


577a. ——- ——.|—-Where a bill of exchange on 


584. 
585. 


587. 


duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature.—DUNN (M.), LTD. v. 
JEFFERSON (1925), 69 Sol. Jo. 695, 725. 


Add. Annotation :-—Refd. Guildford Trust v. 
Goss (1927), 136 L. T. 725. 

Add. Annotation :—Refd. Greenwood  v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


Add. Annotation :—Dbtd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


588a. —-— Particular purpose—Fraudulent use for 


| ment, & discounted it with resp. & 
kept the money, & resp. filled in hlseown 
Dame as payee, & the note was not paid 

| at sae & no notice of dishonour 
o applt. :—Held: tho solr. 


another purpose.|—A cheque was_ signed 


in blank by one of the partners in a synii- 


cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made oh bra to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fel] due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 


had no authority to negotiate the note, 
& reap. had no authority to fil! In bis 
name as payee, & he could not recover 
from applt.-—KNUsT v. ABBOT, ~~ 
N. Z. ° R. 1072.—N.Z. 
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the indorser:—Held: the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
& as both defts., when signing the document, 


had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
GUILDFORD Trost, Lrp. v. Goss (1927), 136 
L. T. 725 ; 48 T. L. R. 167. 


Part VIll.—Delivery. 


695. Add. Annotation :—Refd. McDonald v. Nash, 


[1924] A. O. 625. 
596. Add. Annotation ‘:—Refd. Lloyds Bank ». 


Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 

643. Add. Annotation :—Expld & Distd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 


Part IX.--Capacity and Authority of Parties. 


687. Add. Annotation :—Roefd. Kreditbank Cassel 
G.m.b.H. v. Schenkers, [1926] 2 K. B. 450. 
691a. —— ——.]—Re ADANSONIA FIBRE Co., 
MILes’ OLatmM (1874), 9 Ch. App. 635; 43 
L. J. Ch. 732; 31 L. T. 9; 22 W. R. 889, 
L. JJ. 
Annotation :—Consd. Yorkshire Banking Co. v. Beatson 
(1880), 5 C. P. D. 109. 
691b. -]—FLEMING v. McNatr (1812), cited in 
3 Dow, at p. 229; 3 E. R. 1048, H. L. 
4nnolations :—Consd. Davison v. Robertson (1815), 3 Dow. 
218. N.F. Yorkshire Banking Co. v. Beatson (1880), 
5C. P. D. 109. 
692a. —-—— —-—.]—-In order to take a case out 
of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership.— 
BUNARSEE Dass v. GHOLAM HOSSEIN (1870), 
13 Moo. Ind. App. 358; 20 EK. R. 585, P. C. 


———-.]—-SUTTON v. GREGORY (1797), 
Peake, Add. Cas. 150; 170 E. R. 226, N. P. 
—-—.}—If one partner draw or 
indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 





6938a. 











64a. 


& creditor, or at least of the want of authority 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 
for his separate debt.—RIDLEY v. TAYLOR 
(1810), 13 Bast, 175; 104 B. R. 336. 
Annotations :—Consd. Frankland ov. ta A (1850), 1 
Knapp. 274; Re Acraman, #r p. Bushell (1844), 3 Mont. 
v. & De G. 615. Distd. Leverson v. Lane (1862), 13 
C. B. N.S. 278. Refd. Lioyd v. Ashb (1b ao): 2C.& P. 
138; Wintle v. Crowther (1831), 1 Cr. & J. 316; Re 
Riches, Hx p. Darlington District Joint Stock Banking Co. 
(1865), 34 L. J. Boy. 10. 
694b. ——- —--- -—-—-.]—-Bills drawn by one 
partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed.—FRANKLAND U. 
M‘Gusty (1830), 1 Knapp, 274; 12 BH. R. 
324, P. C. 
Annotations :—Consd. Re Wardley & Hodson, Ex p. Thorpe 


(1836), 2 Deac. 16. Refd. Leverson v. Lane (1862), 13 
Cc. B. N.S. 278. 
694c. —--— Note made for self & partner—Partner 


bound.]—LANE v. WILLIAMS (1692), 2 Vern. 
277; 23 BH. R. 7793; subsequent proceedings 
(16938), 2 Vern. 292. 

Annotations :—Consd. Devaynes v. Noble, Sleech’s Case 


(1816), 1 Mer. 539. Refd. Bank of Australasia v. Breillat 
(1847), 6 Moo. P. CO. C. 152. 


694d. ——.|—SmirH v. JERVES & 
BaiLy (1727), 2 Ld. Raym. 1484; 92 BE. R. 
ee ; sub nom. SMITH v. BALLY, 11 Mod. Rep. 
695a. —— ——— With addition of partnership 
name—Firm bound.J|—GaLtway (LORD) v. 
MatTHew & SMITHSON (1808), 1 Camp. 403 ;, 








PART VIII. SECT. 1, SUB-SECT. 15. 


sa. Anplication of Land Titles Act 
(Ailta,), sects. 101, 102, 103.|—Sects. 101, 
102 & 103 of Alberta Land Titles Act, 
relative to transfer of mtges., have no 
application where the mtgor.’s interest 
in tho land has disappeared before 
transfer & there remains nothing but 
the personal responsibility of the mtgor. 
aris under covenant or otherwisec.— 
STANDARD ‘TRUSTS Oo. v. LA VALLEY, 
[1931] 8. C. R. 595.—-CAN. 


PART VIII. SECT. 8, SUB-SECT. 1. 


598 li. ——.}]—Extrinsic evidence Is 
always admissible to show delivery in 
escrow.—-[MPERIAL BANK wv. HEISZ, 
IMPERIAL Bank v. Honvt, [1930] 1 
D. L. R. 339 : 64 oO. L. R. 452.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 1.—A. 


611 viii. .}—Oral ovidence is not 
admissible to show an agreement con- 
temporaneous with the making of a 
note that the liahility of the maker is 
contingent on the nap pene of some 
evept.—H UTHENIAN ARMERS ELE- 
VATOR Co. v. GNIAZDOSKI, [1922] 3 
w. W. R. 19; 68 D. L. R. 656; 32 
Man. L. R. 822.—CAN. 

611 ix, ——.J—MCNEILL v. STEWART, 
LA D. L. R. 607; 3M. P. R. 581. 








628 i. Until death of maker.}— 
Ronnavam ov. Bonwam (1920). 48 O. L. R. 


4343 67 D. lh. R. 459; 19 QO. W. N, 
268.—CAN. 
637 iv. ——~—.}—Evidence of alleged 


conditions attached to the payment of 
a promissory note, ¢.g. payment out of 


a particular fund is not admissible, as 
it would vary the terms of the written 
document.—GvacisBERG vo. WEBER, 
[1924) 1 D. L. B. 335; 1 W. W. RR. 
137; 18 Sask. L. R. 6.—CAN. 

688 i. Ercluding liability if goods 
rejecied.}—An action by payee against 
the maker of a promissory note given 
fur the price of gouds was dismissed, 
ou the ground that deft. had exercised, 
as under a contemporaneous orul 
agreomont he was entitled to do, the 
right of rejecting & returning the 

dJuds.-- NATIONAL MANCFACTURING 
Bo. e. STHePA, (1922] 1 W. W. R. 814; 
65 D. L. R. 284: 17 Alta. L. R. 393.— 


CAN. 
PART IX. SECT. 2. 
t (p. 96) 1, ——.J-—-Porsr v. FRASER, 
(1928) 3 W. W. BR. 754.—CAN. 


Cases 695a-—768a, 


170 BH. R. 1000, N. P.; subsequen phil seta 
ings, sub nom. GALLWAY (LORD) v. REW 
& oe a ecg 264. 

& Jannoy (1819 


a5 Ral 3 Quin ) 
“ PPeloe A 193. ld. He Clarke, He p. Buckler (1844), 3 


696a. —— 





.]—In an action against partners 
on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. or is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions s0 doing.— 
SouTH CAROLINA BANK v. “Ones (1828), 8 
B. & 0. 427; 2 Man. & Ry. K. B. 459; 108 
BE. R. 1101 ; ‘sub nom. SOUTH CAROLINA BANK 
v. CASE, BECKETT v. Same, Dan. & LI. 103; 
6 L. J. 0.8. K. B. 364. 


A nha itd. Nichol Smith v. Craven (1831), 1 Cr. & J. 
500. olson v. Ricketts (1860), 2 B. & B. 497 
Co: Re Adansonia Fibre Co., Miles’ Claim (1874), 9 
9 Ch. App. 635; Yorkshire Banking Co. v. Beatson (1880), 
6 C. P. 109. Refd. Vere v. ae (1829), 10 B. & O. 
288; Beckham v. Knight (1838), 4 Bing. N. C. 243; 
Trueman v. Loder (1840), 11 ree El. 589. 

698a. —— —— After dissolution.]—A bill drawn 


& accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring partner.—WRIGHT v. POLHAM (1818), 
2 Chit. 121; sub nom. WRIGHTSON v. PULLAN, 
1 Stark. 375; 171 E. R. 501. 
701a. —— —— -———.]—A bill, though drawn on 
a partnership, & accepted by one of the 
partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill, Aliter, 
if in the hands of a bond fide indorsee without 
notice.—_WELLS v. MASTERMAN (1799), 2 
Esp. 731; 170 EB. R. 512, N. P. 
Annotations -—Reld. Leverson v. Lane 863), : Ne B.N. 8. 
278; Elston v. Deacon (1866), L. R. 2C, P 
701b. J}—A parncetiy accept- 
ance, | sila in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took if in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence retured 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge & assent of the other 
partner.—Re O’NEILL, Ex p. GOULDING 
Hieig Uber J.O.8. Ch. 19, L. C. 
—Refd, Leverson ». pone (1863), 13.0. B. N.S. 
Ane Re "Re Riches & Marshall ’a Trust Deed, Ez p. Darlington, 
etc., "Banking Co. (1865), 4 De G. J. & Sm. Bar, 
702a. Bill not addressed to partnership 
address.|—Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in par tner- 
ship with C., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, & which was addressed to deft. 
at A.:—Held: the acceptance was bindin 
on deft., although the bill was not addres 
to the place where the partnership business 

















PART IX. SECT. 5. 
si Mor." cided after stonabitce tenaicla - 
‘ gr. o aféer rca e 
the individual defta. were personally 
Hable on the note.—-LoczKa v. RUTHE- 
NIAN Farmers’ Co-oPERATIVE OCo., 


ee : 1922] 3 
AN. 


$86; a “Man. 

7838 vho——— 
* ay. > added after signaturee.}— 
Whether those signing a promissory 


6 
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was carried on.—STrapHENs v. REYNOLDS 
2h aaa Si ‘ae tat aero 
proceed ings, 2 F. & F. 147. , 

An 1s 


notations :—Oonsd. Yorkshire Banking Oo wR 
Leeds & County E Banking Co, »v. ar (1879), 40. 
it. ® Reta. aor kshire Banking Co. v. Beatson (i880). 
709a. ——— Not for partnership purposes— 
Firm not bound.|—-SHHPPARD v. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 56, n. (1). 
For eb debt—Firm not 
bound.]——-ARDEN v. SHARPE & GILSON (1797), 
2 Esp. 524; 170 H.R. 442,-N. P. 





713a, —— 








718b. —— -——.]— RIDLEY v. TAYLOR, No. 
604a, ante. 
718¢e, ——— Bill or note indorsed by partner in own 


hame.|—SouTrsH OAROLINA BANK v. CASB, 
No. 696a, ante. 

Add. Annotation :—-Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775. 

Add. Annotation :—Refd. Greenwood _ v. 
Martins Bank, Ltd. (1981), 47 T. L. R. 607. 

Add. Annotations :—Distd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. CO. 870. 

Add, Annotation :-—Refd. Banco de Portugal 
a. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

Add. Annotations :—Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2K.B.244, Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 776; 
Australian Bank of ‘Commerce v. Perel, [1 926] 
A..O. 737; Jones v. Waring & Gillow, [1926] 
A. C. 670; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264; Lioyds Bank v. 

Chartered Bank of India, ‘Australia & China, 
[1929] 1 K. B. 40; Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 lL. J. 
K. B. 465; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T, L. R. 271; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114; Savory 
& Uo. t. Lloyds Bank, Ltd. (1982), 48 
T. 1. R. 344. 


Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Reckitt v. Barnett, 
Pembroke & Slater, (1928), 2K. B. 244. 

Add, Annotations :—~Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Liggett (Liverpool) v. 
Barclays Bank, [1927] 187 L. T. 448; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 

Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


** Directors ’’ added after signa- 
tures—Acceptance by company—Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed a limited co. was 
accepted in the following form: ‘ Accepted 
payene at the W. Bank—A.B. & O.D., 

ra—Fashions Fair Exhibition, Ltd.” 


note signed # it as officials of a limited co 


722. 


726. 
784. 


737 e 
738. 


746, 


755, 


7157. 


759. 
763a. 








W. zt 782; 68 


L. R. 137.— «or aw Individuals, {fs SC auestion of intent, 
sa oper auet gat : tte ee 

”» ane 0. e deounie 
oll & where, on & notes made to 
the same pefsou at ono » & 


172. 
778. 


The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 

ll was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. earned the same two 
directors signed the bill also on the back, 

Fashions Fair Exhibition, Ltd. A.B. & 
O.D., directors,’ & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was “‘ duly indorsed 
by two directors of the co. as requested by 
you.” In an action against A.B. & O.D. 
as indorsers of the bill:—Held: (1) they 
were personally liable, upon the ground that 
n ae oe was to hy treated as that 
of the co. it gave no ater validity to the 
bill than was alnsady. contained in the 
acceptance, & therefore under 1882 Act, 
8. 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defte.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
“directors”? must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
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subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill.—E.uiotr v. Bax-IRonsipe, (1925) 2 
K. B. 801; 94 L. J. K. B. 807; 1838 L. T. 
624; 41 T. L. R. 631, 0. A. 


to (1) Consd. Kettle v. Dunster & Wakofield 


- ... A 
(1927), 438 T.L. R. 770 


768b. ——- —-— ‘* Receiver ’? added after signa- 


ture.]—Pitf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were pipued by “ BR., Receiver, 
F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
‘clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves’”’ :—- 
Held: (1) the above were not “ surrounding 
circumstances ’’ from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone; (2) the words“ Receiver, F’. Ltd.”’ 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 
the co.; (3) pltf. was entitled to recover 
against defts. upon the bills.— KETTLE u, 
DUNSTER & WAKEFIELD (1927), 188 L. T. 
158; 43 T. L. R. 770. 


Part X.——Consideration. 


Add. Annotation :—As to (1) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotations :—Refd. Robinson v. Marsh, 
[1921]2 K. B. 640; Sutters v. Briggs, [1922] 
1A.0.1; Re Farrow's Bank, [1923] 1 Ch. 41. 


Add. Annotation :--Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 


808, Add. Annotations :—Distd. Burrell v. Leven 


(1926), 42 T. L. R. 407; Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. Refd. Robinson 


rubber stamp containing the name of 
the co. & two lines was impreseed on 
the notes & the signers signed on the 
two lines & added the words ‘“* Pres.”’ 
& re after their signatures & 
were in fact the president & secretary 
-of the oo. respectively :—Held;: tho 
notes were made by the co.—- SoHAFFER 
vo. TUBBY, SMITH & Co., LYp., [1924] 
1D. lL. R. 468; 1 W. W. R, 213.— 


OCAN 
** Director’? & 
** Secretary ”’ afler signatures. }—A 
promineory note was granted in the fol- 
owing terms: ‘‘ Four months after date 
we promise to pay.. . ji 
[B. EF.) aria The Fraserburgh 
mpire Ltd.”’ he body of the note 
& the words appended to the signatures 
had all been written by the same per- 
son, not one of the signatories, before 
signature :-—Held: the two signatories 
were personally lable.—-BREBNER v. 
Henperson, [1925] 8. C. 6438.—8C0OT. 


768 v dp —— —— ‘“ Managing 
Proprtetor” added after 
A auit was brought on three hundis run- 
ning in the following form: ‘“ 56 da 
after date I promise to pay 8. C. F., 
or order the sum of R.’s 600, o iat 
for value received in cash (signed) 

‘ . A., Managing Proprietor, 
G. & B. Friends, 8 Rd. Bombay 
No. 4’ ;-~-Held : the ony person Hable 
on these hundis ve G. V. A. who had 

n 





therein 


signed them & any all firm 
passing under the name of G. & B. 
ends, & the words Managing Pro- 


doll ete., were merely added a8 a 
vacription of his occupation & buail- 
ness address.—SrraRAM KRISHNA 

v. CHINANDAS FATSHOHAND 


PapuYe 
(1998 I, L. R. 63 Bom. 640.—IND. 


PART X. SECT. 1, SUB-SECT. 3. 
795 1. Forbearance to sue—Surety.J]— 
Held : the giving of a note to avoid suit 
contituted deft. a principal debtor, & 
his equities as a eurety were gone.-— 
ALLIANCE TRUsT Co. t. JOHNSON, 
[1920] 2 W. W. R. 800; 15 Alta. L. R. 
9.—CAN. 


795 il. Note given by_ vice- 
president of conpany c& twife.}—Defts., 
husband & wife, were respectively 
vice-president & president of & co. 
which was indebted to pitf. co. & was 
unable to make payment. Defts. 
made a joint & sevoral promissory note 
in favour of pltf. co., payable on de- 
mand, for the amount of the debtor 
co.’s indebtedness. This was done at 
the solicitation of K., a representative 
of pltf. co., who said that he would 
not sue ‘them’ so long as_they 
showed 4& a agers to pay -—Held: 
by ‘‘ them ”’ K. :neant the debtor co. ; 
forbearance to sue upon the demand 
note was a sufficient consideration for 
the giving of it; & the wife deft. was 
Hable upon it.—Crrigs SERVICE OIL 
Co. v. RUBEL, [1931] 2 VD. L. R. 183; 
66 O. L. R. 475.—CAN. 


PART X. SECT. 1, SUB-SECT. 4, 
qi. -—— ——.]}--Held;: the for- 
bearance or extension of time limited 
for the balance of payments which R. 
obtained by the £ ng of the note bid 
ra 





valuable consi tion within 
meaning of the common law of England 
or under sect. 53 of B of 

ot, R. 8. C., 7.~-Re , HvrTonri- 


aon 0. ROYAL INSTITUTION FOR 
ADVANCEMENT OF LEARNING, [1982] 
8. C. R. 8%: (1931) 4 D. L. R, 689.—- 
CAN. 

7 


st. Extension of credit.}-——-FuLLER & 
Co. vw HOLuanD (N. 8.) (1910), 9 
E. L. R. 110.—CAN. 


PART X. SECT. 1, SUB-SECT. 5. 


sv. Sale of improvements by quit- 
claim deed.)|——- DUBE v. MORNEAULT 
(1920), 48 N. B. R. 200; 55 D. L. R. 
512.—CAN. 
sx. Giving credtt.}—In an action 
upon promissory notes made by defts. 
husband wife, in favour of pltfs. 
wholesale merchants, it appeared that 
in Mar. 1921, the wife deft. who had 
been carrying on a retail business, 
made an assignment under the Bkpcy. 
Act, & shortly afterwards made a 
roposal to compound her debts at 
BS cents in the dollar, to be paid in ten 
equal monthly instalments. The com- 
ey begat wae duly approver by the ct. 
Itfa, were among the creditors. The 
debtor did not complete the coin- 
position payments thin the times 
proposed: & the final payment was not 
made until Aug. 1923. After the 
oom tion was approved, the debtor 
continued to do business, & made some 
ak ere from pltfs. In Sept, 1923, 
e debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pitfs. refused to give credit for the 
quantity desired unless defte. would 
make some settlement of the old debt, 
i.e. the unpaid balance of plitfs.’ com- 
ound claim. efte. thereupon signed 
he promigsory notes now sued upon, 
delivered them to pitts... & rooolved 6 
new supply of gooda upon the cre 
they desired —~Treld : the notes were 
not made for the accommodation of 
pitfs.; but, though eopresen ae a 
compromised debt, were in fact made 


Cases 803— $02. 


v. Marsh, [1021] 2 K. B. 640; Sutters v. 
Briggs, [1922] 1 A.C. 1. Refd. Eldridge & 
Morris v. Taylor, [1931] 2 K. B. 416. . 
828. Add. Annotation :—Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 
-}—MASCARENHAS v. MERCANTILE BANK 
OF INpr4, Lrp., Da Sinva »v. MERCANTILE 
Bank oF Inp1a, Lrp., No, 848a, post. 


837. Add. Annotation :—Reld. Sutters v. Briggs, 
(1922) 1 A. ©. 1. 

843a. Fraudulent pledge of debentures—Surrender 
for renewal—Rights of pledgee.J—A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of the owners, by means of forged 
endorsements pledged all the debentures 
with his bankers to secure his own indebted- 
ness. Later the debentures, which con- 
stituted negotiable instruments, were sur- 
rendered by the bank to the issuing authority, 
who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, & clear 
of all previous endorsements. The original 
securities were then cancelled & retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his loan account. On a 
claim by the owners of the original deben- 
tures, the present applts., for the delivery 
to them of the new instruments by resp. 
bank :—Held: there was nothing in the 
circumstances of the transaction to put resps. 





826a. 


868. 
895. 


898a. 


ENGLISH AND Emprre Diarest SUPPLEMENT. 


on inquiry. The issue by the makers of the 
‘“ renewal” debentures constituted in effect 
a new contract between them & the first 
bank, &, resp. bank being the holders in due 
course of those instruments, applts. had no 
right of action against them. The “ re- 
newals ’’ were in form & in substance new 
& independent obligations in substitution for 
those under the surrendered instruments.— 
MASCARENBAS v. MERCANTILE BANK OF 
Inp1A, Lrp., DA SILVA v. MERCANTILE BANK 
oF Inp1A, Lip. (1931), 47 T. L. R. 611, P. C. 


Add. Annotation :—Consd. Jones v. Waring & 
Gillow, [1926] A. 0.670. ° 

Add. Annotation :—-Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
Under 1882 Act, s. 21 (2)—Payee.|— 
The original payee of a cheque is not a 
“ holder in due course ’’ within the above sect. 
—Jones (RK. E.), rp. v. WARING & GILLOW, 
Lrp., [1926] A. C. 670; 95 L. J. K. B. 913; 
135 L. T. 548; 42 T. L. R. 644; 70 Sol. Jo. 
756; 32 Com. Cas. 8, H. L. 





Annotation :—Refd. Lloyds Bank v. Chartored Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


897. 
899. 
901. 
902. 


Add. Annolation :—Apprvd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

Add. Annotation :—Consd. Sutters v. Briggs, 
(1922) 1 A. O. 1. 

Add. Annotations :—Consd. Sutters v. Briggs, 
(1922) 1 A. ©. 1. Refd. Brown v. Swan 
(1921), 37 T. L. R. 787; Robinson v. Marsh, 
[1921] 2 K. B. 640. 


in consideration of the giving of credit 
in respect of the new sale, & that was 
sufficient consideration tu Supper the 
notes & to render defts. liahle.— 
CHAMANDY BrotTHeErs, LTv. v. ALBERT, 


{1928} 2 D. L. R. 577; 620. L. RR. 
105; 10 C. B. RR, 32.—CAN., 
sy. Delivery up of void bdill.J— 


Valuable consideration for a bill of 
exchange may consist in the delivery 
up of another bill which the persun 
taking the former bill was eutitled to 
keep, even though the bill delivered 
up was void.—HOYAL BANK OF CANADA 
v. GROBRK & WALBRIDGE (Alta.), [1928] 
nan L. R. 93: [1928] 2 W. W. B. 55.— 


sz. Credit given to third party.|—B., 
having an nnauthorised loan from 
appit, bank, of which he was a director, 
& wishing that it should cease to appear 
in the books, persuaded the first resp. 
to sign a promissory note for Rs. 20,000, 
dated Deo. 22, 1917, in favour of the 
bank; BG. promised that he would 
himself pay the prinel al & interest. 
The note was credited by the bank to 
B., the first resp. receiving no part of 
the money. On Dec. 23, 1918, B. 
paid to the bank a sum out of which 
the bank allocated Its. 908 to the pay- 
ment of the interest due upon the note. 
B. had notice of that allocation & 
adopted it in his own books. On 
Aug. 9, 1921, appit. bank sued the first 
resp. upon the note :—Held: the first 
resp. was liable on the note. The 
giving of credit by the bank to B. was 
consideration.--NATIONAL BANK OF 
Upper INDIA v. BANSIDHAR (1929), 
L. us 57 Ind. App. 1, P. CO— s 

sa. Nole given for price of car—To 
father of vendor—Father of, backing ”° 
son in business —- Absence of con- 
sideration.]—~MCLEAN v. MCDOUGALL, 
re. 1D. L. BR. 713; 1M. P.R77 


PART X. SECT. 2. 
_ 844 fl, ——.}—Canapian BANK oF 


einen 
* 


PART X. SECT. 3. 

855 i. Liability of accommodating 
party —N ot entitled to notice of dis- 

nour.}—CoDVILLE Co. v. JORDAN, 
[1922] 1 W. W. BR. 1280; 63 D. LL. RB. 
694.—CAN. 

856 vi. Subsequent 
tndorser noi entitled to benefit of col- 
latcral security.|-——-SMITH v. FRALICK 
(1856), 5 Gr. 612.—CAN., 








sb. Right of accommodating party— 
To sue—On warehouse receipt indorsed 
by accommodated party.jJ—Held: pltf. 


could not recover, for there was no 
debt contracted at the time of thro 
indorsement.—CocKBURN v. SYLVESTER 
(1877), 1] A. R. 471.—CAN. 


PART X. SECT. 5. 

896 iv. -J— Union BANK 
OF CANADA #. ANTONIOU, [1921] 1 
W. W. R. 649; 56D. L. R. 338; 61 
8. C. R, 253.—CAN. 














896 Vv. -}+~WEICKER  . 
Mortimer, (1922] 2 W. W. R. 725; 
15 Sask. L. K. 436.—CAN, 

896 vi. ——.}— ALLAHABAD 





Bank, LTD., LAHORE v. RATTAN CHAND 
i (1927), I. L. R. 8 Lah. 702.— 


v. Wark, (1924) 1 D. L. R. 377, 51 
292.—CAN, 


N. B. lh. 

897 vii, ——— ————.}—MARSHALL W. 
Rocrrs, (1924) 1 D. L. R. 888.—CAN. 

897 vill, —— -—-—.J—The origfhal 
payee of a cheque is not a holder in 
dne course.—JOHNBON v. JOHNSON, 
[1928] 2 D. L. R. 531, 912; {1928} 
1 W. W. R. 774; (1928) 2 W. W. R. 
63. 23 Alta. L. R. 388.—CAN. 

907 i. “* Complete & reqular on face 
of tu ”’—Instrument stoned in blink, }-— 
A party who knows that a note has 
been signed In blank & negotiated to 
him before being filled out is not a 
holder in due course,-SavaRD v. 
TeeMetex (1922), Q. R. 34 KE. B. 458. 


8 


913 tii, ——- ——.}—Pitf. purchased 
a 1916 model motor-truck from G. A 
cash payluent was made on account & 
promissory noter given for the balance. 
G. apigued the reement & notes 
to defts. fur valuable consideration, of 
which pitf. bad due notice. Later pltf. 
found the truck was a 1933 model but 
cuntinued to use it. He then brought 
an action for cancellation of the notes: 
—Held: defts. were holders of the 
notes {n due course & had discharged 
any onus for the fraudulent conduct 
of G. of which they had no notice.— 
FRASER v. McGREGOR, JOUNSTON & 
THomtas, Lrp. (1922), 31 B. C. R. 306. 
-—CAN, 


913 =iv. ———.}--BANK OF 
AUSTRALASIA v. CuRTIB, [1927) N. Z. 
L. R. 247.—N.Z. 

916 vi. —— .}—In order for a 
persun to whom a bill or note is 
negotiated to be affected with uotice 
of a defect in the title of the person 
negotiating it he must have knowledge 
of the facts or a suspicion of some- 
thing wro combin with a wilful 
negiect of the means of knowledge. 
ROYAL BANK OF CaNADA vt. GROBE & 
W alLBRIDGE tia {1928} 3 D. L. R. 
93; [1928] 2 W. W. R. 55.—CAN. 

916 vii. .] —~- Promissory 
notes for $1,000 & $2,000 wero en- 
dorsed by defts. respectively for the 
accomunodation of a co. which was a 
customer of pitf. bank, pursuant to an 
arrangement made at a conference 
between the manager of the co., one 
of defts., & the local manager of pitf. 
bank, whereby tho procecds of the 
notes, when endorsed, were to be 
applied in reduction of a balance due 
by the co. upon a purchase of land, & 
that the notes should not be used until 
the co. had raised a suin of $1,000 to 
make up the sum of 84,000 to be paid 
upon the land purchase. Defta. en- 
dorscd the notes upon these con- 
ditions. The notes were not dis- 
counted by pltf. bank, but were 
pledged to the bank by the co, ad 














917. 


K. B. 244. 


922. Add. Annotations :--Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 


Add. Annotation :—Retfd. Sutters v. Briggs, 


9385. 


942. 
{1922} 1 A.C. 1. 


943. 


2 K. B. 153. 
945. 


(1929), 141 L. T. 469. 


946a. Compounding felony.]}—GuIBORN v. FEL- 
Lows (1717), 2 Eq. Cas. Abr. 160; 65 Vin. 
4. R. 136, L. C. 


Abr. 408, pl. 20; 22 


collateral security for advances made 
to the co. The co. never raiscd the 
$1,000 necessary to complete the pay- 
ment of $4,000 :—Held: the local 
manager of the bank had full notice & 
knowledge of the arrangement, & when 
he accepted the notes as pledge he was 
not. acting in good faith & pltf. bank 
was therefore not a holder in due 
course.—IMPERIAL Bank wv. HREISzZ, 
IMPERIAL BANK v. HuNDT, [1930] i 
D. L. R. 339; 64 O. L. R. 452.-—CAN. 


n (p. 140) 1, Notice that trans- 
feror not entitled to transfer.}—Defts. 
eutered into a hire-purchase agree- 
ment with the H. Co. in respect of a 
motor car, & gave pee notes as 
collateral security, but not in payment 
of the iustalments payable thereunder. 
It was a term of the hire-purchase 
agreement, that defts. should bo en- 
titled to determine the hiring by return: 
ing the car to the H. Co. &, thereupon, 
the H. Co. was obliged to surrender all 
promissory notes given by defts., & 
not then due. Pltf., in course of an 
arrangement for financing the H. Co.’s 
transactions, paid the H. Co. an agreed 
price for the car, & the H. Co. indorsed 
deft.'s Sat wa a notes & declivered 
them to pltf. Thereafter, defts. pro- 
posed, in lieu of the instalments, to pay 
£150 at once, & the residue of the con- 
sideration in a single deferred payment. 
The H. Co. sought to retire the pro- 
missory notes held by the plitf., but as 
the parties could not agree as to the 
rebate for payment in anticipation of 
the due dates, nothing eventuated. 
The H. Co., however, acecpted the 
£150, & later, the balance of the con- 
sideration, from defts., & met each 
note held by pltf. as it fell due, until it 
went into liquidation. Pltf.’s repre- 
sentative was aware, in another 
capacity, of what had occurred between 
the other parties. Piltf. having brought 
en action against defts. on the pro- 
missory notes stil) beld by it :-~Held: 
it was a part of the bargain between 
defts. & the H. Co. that the pro- 
missory notes should not be dis- 
counted; of this pitf. was aware; 
pitf. was not a holder in due co urse, & 
could not recover.—AUTOMOBILE FI- 
NANCE Co. OF AUSTRALIA v. HENDER- 
BON (19380), 23 Tas. L. R. 9.~—-AUS. 


@ (p. 141) 1. -——- . }-—IMPERIAL 

ANE vt. BIs7Z, IMPERIAL BANK vt. 
Hunpt, [1930) ] D. L. R. 339; 64 
O. L, I. 452,--CAN. 

k (p. 141) 1. —— Private arrangement 
between parties— Not exrpreased on face of 
instrument, }—An open letter of credit 
was granted to . trader, on the 
guarantee of T. & M., merchants, upon 








Add. Annotations :—Consd. 


Midland Bank, [1928] 2 K. B. 204; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 


Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Apid. Carlton Hall Club v. Laurence, [1929] 


Add. Annotations :—Refd. Maskell v. Hill, 
[1921] 3 K. B. 157; Humphery v. Wilson 
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Auchteroni v. 960. 


1A.C. 1. 
964. 


971. 
991 e 
995. 


1038. Add. 


Add. Annotation :—Apld. 
Cooperstein, [1926] Ch. 657. 


Add. Annotation :—Refd. Sutters v. Briggs, 
{1922} 1 A. O. 1. ; 


Add. Annotation :—As to (1) Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 


10387. Annotations :—LDelete ‘‘ Barwick v. 8. E. & 
C. Ry. Cos., [1920] 2 K. B. 387; Bombay & 
Persia Steam Navigation Co. v. MacLay, 
[1920] 3 K. B. 402; 


Add. Annotations :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 


Greenberg v. 


Bernard  v. 


Markwald v. A.-G., 


(1920] 1 Ch. 348.” 


an agreement, not expressed in the 
letter, that W. should buy produce & 
consign bills of lading & policy of insur- 
ance endorsed to T. & M., as security. 
W., in fraud & violation of their agree- 
ment, drew bills under the letter, & 
indorsed for value to tbe Merebants’ 
Bank of Halifax, who had no notice of 
the above agreement :—Held: a 
negotiable instrument is not to be 
affected by any private arrangement 
which tho parties to it do not choose 
to put npon the face of the document. 
Tf it were iutended to Hinit W. In the 
use of the letter of credit as between 
him & the world at large, to a use for 
mercantile purposes connected with the 
pure hare of the produce, it would have 
wen very easy to have expressed on 
the face of the letter of credit that it 
was to be accepted if presented accom- 
panied by bills of lading & policy of 
insurance. — MERCHANTS BANK OF 
HALIFAX v. WINTER (1898), 8 Nfld. 
L. hi. i} —NFLD. 


PART X. SECT. 6, SUB-SECT. 2.—A. 


940 i. Smuggling.J}—WALLARIDGE ¥. 
Fou.etTr (1846), 2 U0. C. R. 280.—CAN. 

942 i. Gaming—Gamnbling in grain 
futures.|-— Promissory note unenforce- 
able.--- BANK OF 'TORONTO v. SVGENLY, 
BANK OF TORONTO v. COCHRANE, BANK 
oF Toronto v. Borys, [1927] 2 
W. W. R. 597; 21 Sask. L. R. 670.-— 
CAN, 

946 iii. --—MacWILLIAMS i. 
Hiqarns, [1927] 2 D. L. R. 7813 [1927] 
1W.W. R. 772; 36 Man. L. R. 458.— 
CAN. 

946 iv. .+—-Promissory note un 
enforceable. The fact that the magis- 
trate consented to the withdrawal of 
the charge is immaterial.— BECKER t. 
BACHMAN (Alta.), [1927] 2 D. L. R. 

m, Read now “ 946a i.”” 

ni. Transaction in breach of licensing 
laws.|—Held : pltfs. could not recover 
on bills of exchange giveu {n payment 
for intoxicating liquors sold by their 
agent in a local option district.— 
WILaon Co. v. MAYFLOWER BOTTLING 
Co. (N. 8.) (19138), 13 EK. L. R. 489; 
14 D. L. R. 711.—CAN. 

n ii, ——.)—Held: there was no 
legal cons{dcration for the cheque on 
which pltf. suod, & he could not 
recover.—SKALE tv. BECKER, [1926] 
] D. L. R, 723 : 59 oO. L. R. 551.—CAN. 


PART X. SECT. 6, SUB-SECT. 2.—B. 


958 iv. +—-M. drew a 
cheque, crossed “ not negotiable,” & 
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Add. Annotations :—Refd. Maclaine v. Eccott 
(1924), 182 L. T. 173 ; Greenwood v. Martin’s 
Bank, Ltd. (1932), 48 T. L. BR. 601. 


paveble to D. or order, & delivered it 
D. in D Sa bet of money won from 
him by D. under a wagering contract. 
b. indorsed the cheque to R. but upon 
eae to M. for payment it was 
ishonoured :—Held : he cheque 
having been given for a consideration 
which by virtue of Gaming & Betting 
Act, 1912, was not illegal but merely 
void, D. had acquired a good title to it, 
& therefore that R. was entitled to 
recover its value from M.—ROBERTS 
v. MALOUF (1929), 29 5S. BR. N.S. W. 
179; 46 N.S. W. W.N. 61.—AUS 


ei. .}—A promissory note 
siven to a creditor in order to procure 
his consent to an roe Lyargeae in contra- 
vention of Act 32, 1916, s. 141 (vb), is 
not by reason of that fact alone void 
in the hands of a person not a Wind A to 
it, who, subsequently to the illegality, 
gives value for it in good faith.— 
VALAYATHAN ® FIVE HoOskKS Trea & 
COFFEE WorKS (1931), 52°-N. L. R. 
113.—S. AF. 
sb. Amount recoverable. |—Where the 
consideration for a promissory note as 
between the maker & payee was 
illegal & judgment is recovered thereon 
against the maker by a holder in due 
course who took it from the payee as 
collateral security for a debt, the 
amount of the judgment should be 
limited to the amount of the transferees’ 
rescnt indebtedness to the bolder. 
‘he sayne result follows even though 
the original transaction was not illegal, 
where the maher has already paid the 
amount of the note to the payeo.— 
Royat BANK OF CANADA tv. GROBR & 
WaALBRIDGE (Alta.), [1928] 3 D. lL. R. 


PART X. SECT. 7. 


993 v. Assignment by 
vendor of rights under contract to third 
purty—franerty in goods never passing 
to =purchaser.J—MONTICELLO STATE 
BANK v. KILLORAN, (1920) 3 W. W. R. 
542.—CAN. 


PART X. SECT. 8, SUB-SECT. 1. 


si. Verbal agreement that note 
to be operative only on happening of 
apeci evert.} -DENNIS wv. Ivey & 
Boycg, [1920] 3 W. W. R. 744.— CAN. 


ii. Note given to show fictitious 
nsaets—Kestoppel of maker.|\— Hay v. 
ALLEN, {1921} l W . WwW. hh. 33.—CAN. 














s tii, ———.}-—-KLoTz v. Jovan, [1925] 
3D. L. R. 105.—CAN. 
e iv. J—DEVLIN v. MOORE'S 


MILLs CREAMERY, LTD. (N. B.), [1927] 
3D. L. R. 479.—CAN. 





Cases 1088—1i250. 


1088. Add. age roi :—Refd. The ras 
{1928] P. 180; Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 557. 


1052. Add. Annotation :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 


1058. Add. Annotations :—Distd. Guildford Trust 
v. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
ae Blay v. Pollard & Morris, [1980] 1 K. B. 
628. 


Encuisu anp Empire Dicesr SuPPLEMENT. 


1084. Add. Annotation :-—Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 





1054a. —— ——.|—GUILDFORD TRUST, 
ch v. Pont & Marirou (1928), 72 Sol. Jo. 
1008. Add. :—Refd. Allen v. Royal 


Annotation 
Bank of Canada (1925), 41 T. L. R. 625. 


11823. Add, Annotation :—Retfd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 


Part Xl.—Negotiation and Transfer. 


1155. Add. Annotation :—As to (2) Consd: Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 

1161. Add. Annotation :—Refd. Sutters v. Briggs, 
{1922}1 A. O. 1. 

1168. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

1178, Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

1188. Add Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

1188. Add. Annotation :—Dbtd. Mascarenhas v. 


Mercantile Bank of India, Ltd., Da Silva v. 
Mercantile Bank of India, Ltd. (1931), 47 


1190. Add. Annotation :—Retfd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 
1196. Add. Annotation :—As to (2) Consd. HepeD 
ano de Guatemala v. Nunez, [1927] 1 K. B. 
1248. Add. Annotations :—Consd. Re Gooch, Fz p. 
Judd, [1921] 2 K. B. 593; McCall Bros., 
td. v. Hargreaves (1932), 48 T. L. BR. 450. 
Refd. McDonald v. nest [1924] A. C. po 
Judd, [1921] 2 K. B. 593. Apprvd. MeDon. d 
v. Nash, [1924] A. C. 625. Apid. National 
Sales Corpn. . Ltd. v, Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [19381] 2 K. B. 
188. Refd. McCall Bros. . Ltd. v. Hargreaves 


T. L. R. 611. (1932), 48 T. L. R. 460 
PART X. SECT. 8, SUB-SECT. 2. 7 xvii, ———.] — McTavisH oe ht by a holder in due course, It 
1040 ii ——.}—The OLD ScHOoL Disrricr, [1931] ‘5 y shifts the burden to pltf. to show 





maker ae & post-dated ted cheque the con- 


Corts 
W. w. R. 623.—CAN. 


that he took the note before maturity, ip 
good faith, tor value & with no notice 


sideration for which has failed & pay: 
ment of which he has stopped, is liable 
thereon to a bank which in good faith 
& without knowledge of the facts 
has before its date received it by in- 
dorsement from the payee x, ven 
—UNION 


2 Ww. 

a ae L. R. 350.—CAN. 

Pew ar ——~— —— With- 
rece: }- Therulethat partial 

falters of consideration for a promissory 

note is a defence pro tanto, as t an 

immediate party, only when the amount 

of the note referable to such partial 

failure is ascertained & liquidated, was 

given s herein to an action on a note 


407; 





ven a solr. on being retained to con- 
uct the defence to ac which was 

thdrawn before the te set for 
trial, but with respect to which me 
solr. prep eke for a a Sk 
mere wy ws 8) 1 D. R. 118 
{1928]1 W. W. R. 184; i Sask. L. R. 
3 CAN. 


=e 
e 


PART X. SECT. 9, SUB-SEOT. 1. 
ad. General rule.J—In an action 
against the orig ve & promissory note 


by an alleged holder in due course 
oghee has ee ne Beuet ae plead fraud of the 


v. Co 
79301 2 wo Wek R. O75. Po 
ean iii, ——- -——~—.}-—-R 
v. NNAMAKER (Ont. .- 
D. ad R tgs —CAN. 
105 ——,}+—-Where notes were 
nullities t. for fraud, & the signer was not 


BANK 
1929) 4 


eatopped ne an ne ce on her 
part :-—~ party, al- 
though a holder in due om had ne 
righ er.—- DUNSHE 


t to recover 
v. KESTEVEN, OTE: N. e L. R. 103%. 


cane xvi. ~——-.}-—Whe ere there was 
@ defect in the payee’s title, of oar 
the indorsee had notice :—Held: he 
Lihen not entitled "to recover. —DaR- 
mock z Pleas (1927), 48 N. L. R. 


PART X. SECT. 9, SUB-SECT. 2. 


Pa AL i. —— Husband & do, 
Frrenrs & Co., Ltp. v. STEEVES )s 
(1927) 4D. L. "RR. 1077.—OAN. 


PART X, SECT. 10, SUB-SECT. 1. 


1093 j. Add *' varted, [1917 1 W. W. 
R. 1177.’ 


sf. Question for jury.jJ--Pitf. sued 
upon two promissory notes made by 
deft. to L. & traneferred, after maturity, 
& not for value, to pitt. They were 
renewals for the balance un — of a 
previous note from deft. to 
was onus evidence as to oe 
deration for eine ae 

L. assorted the 


note was given for the amount owing 
to him by deft. on a loan. Deft. 
assorted that the note was for L.’s 
Naja yormaltner tg cee poe the loan from 
L., agse y ut to have been made 
to deft., Dad te fact ‘uaee ade ta one 
k., that subsequently L. wanted the 
money, kK. could not then pay, that 
deft. gave the note, for the same 
amount as that owing by R., to enable 
L. to raise moncy. but seo oo ng 
consideration, that it was agreed t 
deft. was not to be called ocrlie Sgrrin’ to _ 
the note or any renewals the 
note or any in cages would ne be 
negotiated after maturity. The trial 
judge withdrew ‘the case from the jury : 
—Held: there the questions whether 
the note was given simply for L.’s 

accommodation or in Sona eration of 
pada due by deft. or et Oe Rt., & leaped 

an agreemen as allege 

deft., that the note should not be 
negotiated after maturity, , should bave 
Lager POnELE, (198 to tho 

TOHELL, 
D. L. R, 641; 
675; 3M. P. oI 


PART X., aa ra lianas 2.— 


° Rh). 


1006 ix, ———- -—-—-.]}—-Fraud is no 
defenoe where an action on a note is 
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ol, cpa L. R. 


of the fraud.—CaNADIAN BANE OF 
COMMEROE v. PEEBLES, [1924] 1 D. L. 
R. 225.~-OAN. 


PART XI. SECT. 4. 

(p. 185) i, ——— -}~To be the 
holder of a promissory note & entitled 
t in hie own name, pitt. 
must be either the payee or the 
indorsee in possession of the seat 
BaRNEY v. LAUZON, (1923) 2 W. W. R. 


m (p. 188) 1. asign- 
ment to evade counterclaim.}—Deft. 
made a note in favour of C., who lost 
it. C. made an ass ent of it to J. 
in order that a. . might bring an action 
thereon & go prevent deft. b Aes a 
counterclaim aguinset C. Just 
trial the note was found & Fidoresd 
to J.:—Held: C. must be joined aa pitf., 
are deft. _ sores - ne in his counter- 


ark Woey ek ©. RiNcH 
oinaa), 6e Pr D. as . 82 


m (De 188) il. ——- -——— dIndoree- 

consideration of advances 

pple repoaid.)-— Held: an action 

might be bro ht either in the name of 

the indorser or holder.—OCLow v.DOULL, 
tee} 1 W. W. R. 1060.—CAN. 

m Raves 188) i. —-—- ———~ ** On account 

An indorsement was not 

Fgh hire ica was brought on the 

note on the name of the payee. At the 








‘ot the ack but costa were 
deft. payes, the o 


nee ce pealed on the unds 

4 no eniendzent should Sea been 

pr oF itf, was not entitie to 

judgment. o. Omiees ACK 

trosa). 2 ea $72; 67 pa. 
iE 15 Sank. ui R. 467.—-OAN. 

a (p. 169 


BELCHER 0 rom, (1988), }N.: 
973.—-N.Ze 


12540. ——~- ——-.]——-A _ testator 


& 
be 
G. 


Part XI1.——General 


1897. Add. Annotations :—Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 487; Sassoon v. 
International Banking Corpn., [1927] A. C. 

Martin’s 


97113; Greenwood v. 
(19382), 48 T. L. R. 601. 


ave a promissory 
note to G., saying he wished to provide other- 
wise than by will, for pltf. & afterwards made 
his will, appointing G., with others, his exor., 
to whom, after payment of legacies, he 
ueathed a moiety of his personal estate. 
ving made some payments on account 
to the pitf. afterwards denied her title :— 
Held: he was a trustee of the note for pitf.— 
LLOYD v. CHUNE (1860), 2 Giff. 441: 3 L. T. 
366; 6 Jur. N. 8S. 1865; 66 EB. R. 184. 
Annotation :—Expld. Re Whitaker (1889), 42 Ch. D. 119. 


1407. Add. Annotation :-—Refd. 


PART XI. SECT. 9. 


ei. Bank selling useeta to 
another bank.}—-Where ono bank sells 
ite assets to another bank under Bunk 
Act, 5s. 99 to 111, & the agreement [or 
sale has been approved by the Governor 
in Couneil, the purchasing bank muy 
sue in its own name in respect of a 
promissory note, part of the asscts 
acquired, notwithstanding that the 
note has not been indorsed by the 
selling bank as required by Bills of 
Ixchange Act.—-BANK OF MONTREAL 
v. IRviInE & Frineatrein, (1924) 3 
D. L. R. 752 : 2 Ww. Ww. R. 1047.—CAN. 


PART XI. SECT. 15, SUB-SECT. 1, 


sg. “Indorsed"' written opposite 
signature.J\—-A promissory nate was 
wgned by W. & M. oo the face of the 
note & opposite M.'s signature the 
word “ indorsed " was written by a 
bidesman in the service of pltf. co., to 
which the note was made payable :— 
Held: M. did not sign the note with 
the intention of indorsing it, but as 
maker, though as between him & W. 
only asp a aurety, & the word “ in- 
dorred *? was merely 8 memorandum 
intended to sbow that M. was a 
surety.—Garrte (A. D.) Co., LTp. v. 
WHITFIELD & MicHaup (1920), 48 
OL. TR. 605; 58 D. L. KR. 3263; 19 
0. Ww. N. 336.—CAN. 

sh. “J hereby aasign the moneys 
payable under the within note.” }—BANK 
OF NOVA ScoTIA v. PHILPoTT, (1930) 4 
D. L. R. 148; 2 W. W. R. 128; 24 
S. lL. R, 473.—CAN, 


PART XI. SECT. 15, SUB-SECT. 2. 


k i. Of company.}-—TIf a co. 
authorises that ita bank muy accept for 
deposit cheques “ purporting to be 
indorsed by any one director or the 
secretary or treasurer,” an indorse- 
ment ia good which is made by one 
who is a director & secretary though 
he does not purport to sign as director 
or secretary.~—-UNION BANK OF CANADA 


v. soe Oe 2W. W. R. 
497; 62D. L. 407; 15 Alta. L. R. 
350.—QAN, 


k if. bevreers ———, } - BRECHT 0. Hxr- 
Taei {2983)3 D. L. R. 40; 2 W. W. BR. 


— eo 








k ii, ———  ———-.}—-IMreRuL Bank 
OF CaNada ve, Dennis, [ roe) 8D. L. R. 
488: 57 0. L. R. 203.—OAN. 

& iv, ——- ———,}—-Fipguiry TRUST 


Oo. ». TRRMINAL LAND & INVESTMENT 
Co. (Ont. ), [1927] 4 D. L. R, 532.—-CAN. 


Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 


Vol. VI.—Bills of Exchange. Cases 1254a—1463. 


1806. Add. Annotation :-—Refd. Re Wethered, 
Be p. Salaman, [1926] Ch. 167. 
1312. Add. Annotation :—Consd. Importers Co. 
v. Westminster Bank, [1927] 1 K. B. 869. 
1818. Add. Annotation :—Rofd. Sutters v. Briggs, 
[1922] 1 A.C. 1. 

1319. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

13824. Add. Annotation :—Refd. Sutters v. Briggs, 
{1922} 1 A. O. 1. 

1884. Add. Annotation :—Consd. 


McDonald v. 


Nash, [1924] A. 0. 625. 


Bank, Ltd. 


sj. Member of syndicate.)}—An in: 
dorsement by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in the syndicate’s 
name of a promissory note made pay- 
able to the syndicate or its order :—~ 
Held: to be a valid indorsement.— 
RILKY ©. ReaD, [1925] 2 D. L. R. 737; 
{1925] 2 W. W. 1. 286; 19 Sask. L. R. 
366.—CAN, 


PART XI. SECT. 15, SUB-SECT. 3.-—A. 


1311 i, Afust be written on instrument 
—Writing on face of note.|—Where the 
intention of all parties is that a signa- 
ture is for the purpose of indorsement, 
it makes no erence where the 
signature is laced.—SIMONIN 0, 
PHILION, (1922] 2 W. W. R. 1280; 66 
D. L. R. 673.—CAN. 

sk. Allonge.}—~ Before finding 
that a sheet of paper is an allonge toa 
promissory note, the ct. should 
scrutinise the evidence & material 
with the greatest care, & the evidence 
in favour of such a finding should be 
of the strongest character.—BABNEY 
vw. Lauzon, {1923] 3 D. L. BR. 1403 
2W. W. R. 19.—CAN 





1313 i. Alust be signed—Name mis- 
spelf—In cheque—Name properly spelt 
in indorsement.}—Although the word 
* limited ’’ be omitted from a payee 
co.’a name in a cheque, there being no 
doubt of the co. being the intended 
payee, an indorsement of the cheque ig 
offective by the proper signature of 
the payee on the back of it.—-UNION 
BANK OF CANADA 0. TATTERSALL, 
1920) 2 W. W. R. 497; 562 DL. R. 
407 ’ 15 Alta. L. R,. 350.—CAN, 


PART XI. SECT. 15, SUB-SECT. 3.-—E. 


sl. After advance made— Relation 
back.}—Held : the indorsement related 
back to the time when the note was 
iven & the money paid.—CaNaADIAN 
ANK OF COMMERCE v. COLWELL (1923), 


56 N. Ss. R. 347.— CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 


1856 i. - “ Pay to 
Bank to credit of ” pa 
restrictive indorsement, & 
& holder is not entitled to recover from 
the maker, who paid in good falth 
the amount of the note to the payee.-— 
MERCHANTS BANK OF CANADA v2. 
BRerr § 92332). L. R. 264; 82 Man, 





1 
9; [1923] 1 W. W. 
Ll] 


Duties of Holder. 


1459. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


1461. Add. Annotation :-—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


1468. Add. Annotation :-—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


ri,.—~ —— ——.}—O’ DONOGHUE 
v. HEMBROFF (1871), 19 Gr. 95.—CAN. 


ti. Right to make equitable 
assignment.jJ—A bill of exchange pay- 
able to the order of A. only & endorsed 
by A. payable to B. only, cannot be 
further negotiated by mere endorse- 
ment. Such a case is one to which 
sect. 68 of Bills of Exchange Act, 1927, 
applies. But there may be an assign- 
ment of such a bill by B. under the 
rules governing the assignment of 
choses in action.—DEALERS FINANCE 
Coren., Lp. v. SEDGWICK, [1932] 1 





DL. RK. 71s 2 W. W. R. 5985 revag., 
(1931) 1 D. L. KR. 1014; 1 W. W. RR. 
164.-—CAN. 

PART XI. SEOT. 16. 








which the transferee for value of a bill 
haa under Bills of Exchange Act, 
8 61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to give an unqualified en- 
dorsement unless there is some contract 
or equity which eae him to assume 

ersonal responsibility on the bill.— 
SCOTT v. FERGUSON, er) 3 Dw L. R. 
Se WwW, W. R. 87 > 23 ° L. R. 612. 


PART XI. SECT. 17. 


13867 lil, ———- Apparent cancellation 
of indorsement.|—Held: it is for the 
holder to prove in ordor to establish 
his title by reasxon of Bills of Exchange 
Act, ss. 143, 144, that the apparent 
cancellation was not intended to be one. 
—~ROYAL BANK OF CANADA 20. N, 
[1919] 3 W. W. HR. 1063; 49 D. L. R. 
672; 15 Alta. L. R. 171.—CAN. 


PART XII. SECT 2, 8UB-SECT. 1. 

1405 xiii. ——.)—Ram SARUPF v. 
HaRDHO PrRasAD (1927), I. L. BR. 50 
All. 309.—IND. 


1482 ili, ——-.}—Cheque in ciroula- 
tion six months:—Hed: an un- 
reasonable time & not recoverable.— 


BALLEM v. Fripp, [1923] 4 D. L. R. 
1203.—CAN. 


1434 fi, ———- Cheque mislaid—Delay 
not causing damage.}—Held: the 
drawer was not discharged by the 
cheque not havi been presented 
within a reasonable time.-Kine & 
Boyp v. PorTER, [1925] N. 107.—IR. 


Cases 1477—1877. EnatisH AND Emprre Diaest SuPPLEMENT. 


1477. After this case add ‘‘ Bill accepted payable 
at bank-——Presentment over counter— Validity | 
~—See BANKERS, No. 600a, ante.” 


1529. Add. Annotation :—Consd. Re British Trade 
Corpn., [1932] 2 Ch. 1. 


1531. For “‘ SAUNDERSON ¥v. Bowens ’”’ read ‘‘ SAN- 
DERSON v. BOWES.”’ 


Add. Annotation :—Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 


1542. Add. Annoiation :—Apld. Re British Trade 
Corpn., [19352] 2 Ch. 1. 


1546. Add. Annotation :—Apld. Re British Trade 
Corpn., Ltd., [1982] 2 Ch. 1. 


1548a. Bill treated as promissory 
note.]—On Mar. 23, 1920, the branch of the 
British Trade Corpn., Ltd., at Batoum, drew 
a document in the following form: ‘ At sight 
ay this sole exchange to the order of Mr. 
B L. Mailoff the sum of one thousand pounds 
sterling value received which place to account 
No. 2.”> The document was signed “ For the 
British Trade Corpn.” by the manager & 
accountant, & it was addressed at the foot 
‘“‘To the British Trade Corpn., 13, Austin 
Friars, London, E.C.” By successive in- 
dorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the docu- 
ment at the London offices of the corpn. 
Payment was refused, as it was required that 
the indorsements should have a _ banker’s 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation with the Anglo-Austrian 
Bank, Ltd. On Apr. 6, 1931, pltf. sought to 
prove in the winding up for £1 ,000 in respect 


of the document, but the liquidator rejected 
the proof on the 5 phar that it was barred 
by the Statute of tations, as more than 
six years had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted and he elected to 
treat the document as a promissory note :— 
Held: the document when treated as a pro- 
missory note did not need to be presented for 
ayment in order to render the maker liable, 
ecause, in order that a place of payment 
should be specified ‘‘in the body” of the 
note within sect. 87, sub-sect. 1, it must be 
embodied in the actual terms of the contract 
for payment. Time therefore began to run 
under the Statute of Limitations as from the 
date of the document, & it was barred before 
the date of the winding-up resolution.— Re 
British TRADE Corpn., Lrp., [1932] 2 Ch. 
1; 101 L. J. Ch. 2738; 147 L. T. 46, C. A. 


1549. Add. Annotation :—Apld. Re British Trade 


Corpn., Ltd., [1932] 2 Ch. 1. 


1581. Add. Annotation :—Refd. McCall Bros., 


Ltd. v. Hargreaves (1932), 48 'T. L. R. 450. 


1638. Add. Annotation :—Refd. Smith v. Wood 


(1928), 139 L. T. 250. 


1715. Add. Annotations :—Refd. Brown v. Swan 


(1921), 37 T. L. R. 787; Savory & Co. v. 
Lioyds Bank, Ltd. (1932), 48 T. L. R. 344. 


1839. Add. Annotation :—-Refd. James v. Smith, 


[1931] 2 K. B. 317,n. 


1851. Add. Annotation: —Refd. The Mayle, 


(1929) P. 275. 


1877. Add. Annotation :—Refd. McCall Bros., Ltd. 


v. Hargreaves (1932), 48 T. L. R. 450. 


PART XIl. SECT. 2, SUB-SECT. 7.— payment, & in the absence of evidence on & promissory note made by F. & 
B. (a). of the circumstances under which it indorsed by you to the C. Co., & of 
1530 xxv. —— Acceleration Was given & indorsed :—Held; the in- which we are the holders" :—Held : 








of date of payment.}—(1) A promlssury dorser was discharged. —BANK OF a aufficient notice of dishonour.— 


note in the body of it ma 


payable MONTREAL v. McNriLte & ae NEES v. es {1928) N. Z L. R. 


at a particular place must be presented bade Ne W. R. 165; 33 B 209.—N. 


for payment there, before an action 


18071. —— of tndorser 


thereon is bro ught against the maker. PART XII. SECT. 4, SUB-SECT. 1. wrongl atated. Wield : under Bills 


(2) The fact tbat the dato of payment 


of Exchange Act, 8. 106, novice of dia- 


has been accelerated by virtue of a 1625 li. --——_Surety for note signing honour was dispensed with.— Brock & 
collateral sereciient 0 does not render Uelow maker.}—Pitf. sned tho two defts.  Patrrerson, LTD. v. OROCKETT, [1923] 


resentment unnecessary.—MORGAN v. O01 & promissory note, 


‘ : 3 1926, whereby the 
awe Ba L. R. ace R. aed pitt. or order $1, 000 with fritenest at PART XII. SECT. 4, SUB-SECT. 8.—B. 


o per cont. one year after date. Deft. 1889 iti. —— ———— Apress promise. | 
R. signed the note as accommodation —An expresa promise to pay with ful 


1 W. KR. 483; 36 B.C. 
AN 


dated Dec. 1 as 
promised to pay 4D.L. R.1204; 56N.S. R. 132.— CAN. 


PART XII. SECT. 2, SUB-SECT. 9. to deft. A., & pitf. knew this. A.didnot knowledge of the facts & whun the 
1563 if. s cet Inioe: hinwt defend. When the pote fell duc it was indorser is aware that he bas had 
ceased t i h extat. fied p a ™9 ~=not presented to A. & no notice was no notice of dishonour fs a waiver of 
990), 47 OL. se. 17 Ow ON given to R. that the note had not been his right to notice-—CANADIAN BANK 
cre ), 4h O- : 55; 1 - paid. In Oct. 1928, the note not being or COMMERCE v. BROOKDALE COL- 
—C bald. R. told pltf. he would not be  sigrkres, Lrp., [1923] 1 D. L. KR. 1383 





wi. —— Agreement for extension of surety any longer:—Held: it was of 1 W. W. R. 877.—CAN. 
time.}—NEWMAN vt. Browne (W. R.) no consequence that R. signed not on 1874i. —— Coupled with 
& Son, [1925] 1 we L. R. 676; 56 the back of the note, but on its face, rat for time.}—Held: safiaient to 
O. L. R. 148.—CA beneath the name of A., & he was he d him liable for payment uot- 


sm. Payee without funds.|}—Held: liable upon the note as un endorser, withstanding the previous failure to 
non-presentment of a cheque did not & 80 was entitled to avail himself of give the StaNitare otis of dishonour. 


affect the bolder’s right to recover,there the defences of non-presentation for —jyiprprRraL BANK bp TRUSTS & GUA- 
being evidence that the maker had not payment, & non Rtn os gees of RANTER Co., [1981}1 W. W. "R. 801: 67 
funds to meet it & no evidence of dishonour._-KUPFERSCH p. AM D. L. 2.693: 16 Alta. L. R. 343.-—-CAN. 
damage to him through non-present- MONEIT & RusswuRM, (19311 14 D. L. R. si, —— —— ——.}—If there is no 


ment.---CUow e. Dour, {1920} 1 550; O. R. 678.—OAN. 


W. W. BR. 1060.—CAN. so. To 


accommoantion 
sn. ‘Not by waiver of notice of non- promissory note.}—Held: 


express promise yet there may 
—Of such an MAmitalon of Habiiity aa to 
he is not warrant the ct. in inferring that notice 


payment & protest.}-—-RoYAL BANK OF entitled to notice of dishononr, even was actually received, & for 
CANADA ». McNauaGutTon, [1931] 3 though it be kuown to the ee hag? that purpore it 1s not enovgh to show 


D.L. R. 233. ~——CAN, he is such a rr i ta 


JORDAN, [1922] 1 


PART XII. SECT. 2, SUB-SECT. 10. ae "i R. 694.—CA 


RRIIEAENES EB RPea 


.}-FR 
“PU GUNGOLLY v. ENGSTROM, GrurrrrH, [1932] 4 D. LR 416-—CAN, 188; 1 W. W. B. 


ides) 2 w 2 W. W. R. 382.—OAN. 
pare AM. SECT. 2, SUB-SECT. 11. i. 





L& Co. 0% merely that the Iindorser did not 


y W. R. 1280; 63 repudiate his Mahitity. — CANADIAN 


BANK OF COMME BROOKDALE 
v. JOHNSTON & COLLIERIES, LID. “afta Ph L. R. 


i. ——— Agreement postponing 


PART XU. SECT. 4, SUB-SECT. 6.—C. time of payment—Betweon maken in 
A letter in the MAN v. BROWNE (W. R. 


a 
Owing to thelong period followingterms: “ We humbly demand & Son, [1925] 1 D. L. R. 676; & 
of Pins a belore presenting a note for from on 2550, being amount owing 0. L. R. 148.——CAN. 
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Vol. VI.—Bills of Exchange. 


Cases 1883—20965. 


Part XIIl._——Liability of Parties. 


19838. Add, Annotation :- -Refd. Re Wait, [1927] 
1 Ch. 606. 


1991. Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204. 

1993. Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


1994, Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


2004. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 1837 L. T. 533. 


2040a. —— -]—Duounwn (M.), Lrp. v. JEFFER- 
SON, No. 577a, ante. 


2049a. On bills drawn against confirmed credit— 
Bills not presented to bank.}]—Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price. payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buyers bills payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the E. Bank. 
Applts. -handed to resps. with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, 72.e., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills:—Held;: resps. were entitled & 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit. 
if the documents had been handed to the E. 
Bank for presentation.—Sassoon (M. A.) 
& Sons, Ltp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. C. 711; 96 L. J. P. C. 
153; 137 L. T. 501, P. O. 


2060. Add. Annolations :—Refd. McDonald ». Nash, 
[1924] A. ©. 625; National Sales Corpn., 
Ltd. v. Bernardi, Bernardi v. National 
Sales Corpn., Ltd., [1931] 2 K. B. 188. 

2066. Add. Annotation :—Refd. National Sales 
Corpn., Ltd. v. Bernardi. Bernardi =v. 
ao Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2070. Add. Annotations :— Refd. McDonald v. Nash, 
[1924] A. C. 625; National Sales Corpn., 





Ltd. v. Bernardi, Bernardi v. National Sales 
Corpn., Ltd., [1931] 2 K. B. 188. 


2082. Add. Annotation :—-Refd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 
2088. Add. Annotations :—Consd. McDonald ve. 
Nash, [1924] A. C. 625. Refd. National Sale. 
Corpn., Ltd. v. Bernardi, Bernardi vs 
Neon Sales Corpn., Ltd., [1931] 2 K. B. 


2090. Add. Annotation :—Refd. National Sales 
Corpn., Ltd. v. Bernardi, Bernardi v. 
eviona! Sales Corpn., Ltd., [1931] 2 K. B. 


2092. Add. Annotations :—Distd. McDonald v. 
Nash, [1924] A. C. 625. Consd. McCall 
Bros., Ltd. v. Hargreaves (1932), 48 T. L. R. 
aa 7 Re Gooch, Ex p. Judd, [1921] 2 

. B. 593. 


2093a. Order of indorsements immaterial— 
Intention of parties considered.]—Bills of 
exchange drawn to the order of the drawer 
& accepted were indorsed by a third party 
with the intention of rendering himself liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them & making them 
.enforceable against the third party if neces- 
sary, the signature of the drawer being 
placed below that of the third party on the 
backs of the bills. The accepto: not having 
paid the bills at maturity, the drawer brought 
an action upon them against the third party 
as indorser :—Held: he was entitled to 
recover, inasmuch as the fact that bis 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had.—NATIONAL SALES CORPN., LTpD. v. 
BERNARDI, BERNARDI v. NATIONAL SALES 
Corpn., Lrp., [1931] 2 K. B. 188; 100 
L. J. K. B. 386; 145 L. T. 48; 47 T. L. R. 
380; 36 Com. Cas. 270. 

Annotation :—Consd. McCall Bros., Ltd. v. Hargreaves (1932), 

48 T. L. R. 450, 

2093b. -~]}—McCaL.L Bros., LUrp. v. 
HARGREAVES, No. 564a, ante. 

2094. Add. Annotation :—Dbtd. McCall Bros., Ltd. 
©. Hargreaves (1932), 48 T. L. ht. 450. 

2095. Add. Annotations :—Consd, Re Gooch, Ka p. 
Judd, [1921] 2 K. B. 593. Expld. National 


PART XII. SECT. 4, SUB-SECT. 8.-——D. 
1933 iv. -}—RoyvaL BANK O 


F 
CaANabDa v. MCEACHERN (Sask.), [1929) 
D. L. R. 978; 3 W. ° R. 380.— 





PART XII. SECT. 4, SUB-SECT. 9. 


1987 i. On lability af-—Indorser.}— 
If no netice of dishonour ir given to 
fed A icabea he Lai regaret ti rom his 

a as againg 6 ayee.— 
SiIMONCN vw. PHILION, [1922] 2 W. Wy. R. 
1280; 66 D. L. R. 673,—CAN. 

1937 ii. ———-  —-—.. + ARMS TRONG- 
Logan AGrFncy, Ltrp. v  EHMANN, 
{1923} 3 W. W. R. 806.—CAN. 


PART XII. SECT. 5, SUB-SECT. 1.—-A. 


1946 i. Generul rule.}—Where the 
notes ate “foreign bilis”’ under Bills 


of Exchange Act, s. 25, protest upon 
non-payment is necessary to hold the 
indoreer.—SPARKS v. HAMILTON (3 920), 
ee L. R. 55; 17 O. W. N. 427.— 


PART XII. SECT. 5, SUB-SECT. 1.~ 


0 i. ee | eee B4aNnk 
TORONTO v. BENNETT (1925), 
QO. Ll. R. 326.- -CAN., 


PAR? XIII. SECT. 1. 


1994 i. Cheque—Not CQUb eran: woesiyre 
ment. }--ROWLATT v. GARMENT we & 
G.) MANUFACTURING Co. (1921), 64 
D. L. R. 88 > 49 O. L. R. 166.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 1. 
1996 v. ———. }+-CLARKSON v. Lawson 
(1856), lé U. OC. R. 67.—CAN, 
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PART XIII. SECT. 8, SUB-SECT. 1. 


2052 ii. .J--LEE t. BLAKE, 
flszay) 4 D. L. R. 869; 55 O. L. KR. 
310.—CAN. 


wee eee 


PART XIII. SECT. 4, SUB-SECT. 1.—A. 


2058 v. —— .j-—An indo rsement does 
pot conclusively establish a Liability 
to pay, but indorrement is priméd 
facie ovidence uf an agreement to pay. 
639 3 55 0. L. R. 310.—CAN. 

PART XIII. SECT. 4, SUB-SECT. 2. 

2085 vi. -——-— Jndorraement oblained by 
misrepresentation of drawer—N ep taipd 
0) indorerr.j—HANCOCK & Co., LTp. v. 

ORNSTONE, [1923] N. Z. L. R. 639.— 


Cases 2085-—8103. 


Sales i rt ars ie v. Bernardi, Bernardi v. 
National] es Corpn., Ltd., [1981] 2K. B. 
188. N.F. McCall POB., Ltd. 2. Hargreaves 
(1932), 48 T. L. R. 450. 


2006. Add. Annotations :—Distd. Re Gooch, Ez p. 


Judd, {1921} 32 “re B. 593; McDonald v 
Nash, {1924] A. C. 625. Expid. National 
es Corpn., Ltd. v. Bernardi, Bernardi v. 


B 
National Sales Corpn., Ltd., [19381] 2K. B. 
188. N.F. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 


2096a. —— ——_- ———.]—_J.. sold certain goods to 
C., Ltd., of which G. was director 
_& in which he was largely interested. In 
payment for these goods drew a bill of 


’ exchange to his own order at three uragrs 
for £450 upon C., Ltd., who ac va it, & 

if was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to GC. who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by which O., Ltd., paid £100 in cash © 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two months respectively. | 
These bills were indorsed by G. before they | 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills Eloy that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpcy. in the county | 
ct. against G., founded on the S jadament ae 
upon which a receiving order was 
against him. On appeal :—Held: (1) J. had | 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 


| 


I 


| 
| 
| 
| 


| 
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delivery order. A. & Co., being unable to 
find the money, cepiise for financial assist- 
ance to res o undertook as between 
themselves & A. & Oo. to find 75 per cent. of 
the money, there be eng about 16 ee 
cases which had not up. 

Aug. 10, 1920, at a cresting between apple, 


resps. & A. & Co., it was tha 
should indorse a series ht bills ol 
& one for 


oli7 of? seven for £1, 000 eac 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to a plte.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the ‘balance 
of the cases. These bills were at once drawn. 
by appits. on A. & Co. expressed to be pay- 
able to appits.’ order, & were accepted by 
A. & Co & indorsed by resps. Room waa left 
rept the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applits. in exchange for the 


delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 


payee on the bills above resps.’ ture. 
pee duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers :—-Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills; (2) the bills, when handed to 
applte., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of resps., & applts. had 

implied authority to fll in ‘their name as 
payees, as they did, over the name of resps. ; & 
when so filled uP the bills became retrospec- 
tively enforceab aero el ee & 
Co. v. Nasu & Co., [1924] A 625; 93 
L. J. K. B. 610; i831 L. T. 428 ; 40 T. L. BR. 
nara 68 Sol. Jo. 594; 20 Com. Cas. 313, 


appeared on the bill; (3) by reason of the 
# G. could not 


agreement between J. & G., 


have set up any defence against J. arising Hern 


out of his own prior indorsement ; 
debt was a good petitioning 
creditor’s debt & the receiving order was 
made.—Re Goocn, 
1921]2 K. B. 698; 90 L. J. K. B. 932 ; 125 | 
L. T. 583 ; [1921] B. & O. R. 100, 0. A. 
Annotations :—<Aa to (1) Apld. peponel ov. Nash, [1924] 


judgment 
rightly 


A. ©. 625; McCall Bros., Ltd. »v. 
48 T. L. k. 450. 
Ltd. v. Bern 


(i931) 2 K. B. 188. 
2096b. 


Bernardi 7. 


sold to A. & Co. 19,000 cases of tinned’ soup 
at the price of 108. per case, 


PART XIII. SECT. 6. 


2098 ¥. —-—~ ———. }}— PARKER Woop 
& Co., LTD. v. Rrevianps (1925), 46 
N. L. R. 277.8. AF. 
aaah 


2098 vi. RK 
promissory notes in favour of H. 
Hh algne d the notes below Ry " 
royale as * Pury el & ie pene 


& not of 
~-SHUTER ¥. 
» KR 149.— 


ee 


debtor in 
netils was that pa a tpl 


oint maker with 
Ripawax (1926), 47 N. 


As to (2) Apld. National Sales Corpn., 
ational Sales Corpn., Ltd., 


(4) the 


Ee p. Jupp, 


argreaves (1932), 


Ber 
11931) 2 9 ard 7 188. 
Hargreaves (1934), 48 T. ae 0. Ref 
Bax-lronside, [1924] 2 K. 
G.m.b.H. v. Schenkers, is2e, 2 ie ¥' 


' 2097. Add. Annotations :—Apld. Re Goeeh: Ex 
Judd, (1921]2 K. B. 593.: 
v. Nash, {1924] A. C. 625. Apld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2K. B. 
188. Refd. McCall Bros., Ltd. » Hargreaves 


Bafa katie oa “a (1) rae Nationa] Sales fe al er 


National Sales Corp 
ae to (2) Apid, MoCall Broa. “Ltd. v. 
8 d. Elliott t. 
it aca Casse! 


Apprvd. McDonald 


(1932), 48 T. I. R. 460. 


against [1924] A. 
A person who has 
ipnataco on & promissory 


note Below ca ated ms ae in the 


a 
without sading ioe tae to lodivate 
that _ _ ed as indorser only, 
a maker unless there 
ts aoipotadt evidence to prove that 
he was not.—TRIaGs vt. ENGLISH, i a) 
an L. R. 937; 3 W. W. R. 8 


2101 xxil, —- —— ——. 


01 A per- 
Bon who has placed his signature on 
14 


2103. Add. aernens :—Refd. McDonald v. Nash, 


National Sales Corpn., 


the back of a promissory note, before 
delivery to or indorsement by sald 
payee, is Hable as surety an 

aval, & is not in th ‘the ‘position of an 
ordinary indoreer & Coa. 
Cassint's TRUSTER, Mies} App. D. 
720.—8. on 


PLA, 
aieaey 


one before ne 
is not = poset: nt an aval ce 


surety f @ maker.~Ca ae tr ee 
Mamanas: (inas. 46 “7 lL. R. 1 i 





Sales Corpn., Ltd., [1981] 2 B. 18 


2118. Add. Annotations :—Refd. The Kronprin- 
2b, aoa ees, eke 
Pan © F $ u, Dic - v. j 
(1981), 86 Com. Cas. 243, a a 
2186. Add. Annotation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T, r. R. 344, if 
2142. Add. Annotation :—Refd. Bell vy. 
Bros., Ltd. (1931), 146 L. TT. 258. oe ee 
2143. Add. Annotation :-—Refd. Bell v. 
Bros,, Ltd. (1931), 146 L. T. 268. a eee 
2161. Add. Annotations :—N.F. Uliendahl v. Pank- 
hurst Wright (1923), 39°T. L. R. 628 ; Peyrae 
oe yon [1924] 2 | B. 166. Refd. Re 
es sas ott v. Brownin 
[1923] 2 Ch. 466. err 


2169. Add. Annolation :—Refd. Robinson v. M 
[1921] 2 K. B. 640. tie re 


Vol. VI.-—Bills of Exchange. Cases 2103—2399. 
Ltd. v. Bernardi, Caine vw. N; jnonel 2205a. ———-  ———- 





IWegality of payment 
during i frak Vp of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 


an enemy for the p of the Trading with 
the mera d Acte. r the declaration of 
eace the holder sued the acceptors, claiming 


terest from the dates when the bills re- 
spectively matured :—Held: as there was 
no breach of duty in not paying the bills as 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date.—BrzpEr- 
aro v. ALLHAUSEN & Co. (1921), 87 T. L. R. 
2225. Add. Annotation :—Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 
2249. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 588. 


Part XIV.—Discharge. 


2280. a prieioge lath :—Refd. 
ouquet Paris-Plage v. Cummings, [1922 
1 K. B. 461. a meee 


2808. Add. Annotation :—Refd. Société des Hotels 
ie Paris-Plage v. Cummings, [1922] 


2314. Add. Annotation :—Refd. des Hétels 
Vee Paris-Plage v. Cummings, [1922] 


23818a. Agreement to pay money—Consideration 
uncertain.]|—-A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained :—Held: (1) 
there was a presumption of law that the 
promissory note had been discharged by 


des Hotels 


accord & satisfaction on the entrance into 
the later agreement: (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator.— 
Woopcock v. Eames (1925), 69 Sol. Jo. 444. 


2362. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. CO. 670. 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926) A. C. 670. 

2368. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 

23870. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2391. Add. Annotation:—Consd. Jenkins v. 
Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation :—Refd. Jenkins v. Jenkins, 
([1928] 2 K. B. 601. 


PART XIII. SECT. 10. interest at that rate until payment is of note.]—Held: the mtge. not being 
i Note si by et demanded and refused; & thereafter strictly coextensive with the note, the 
before rincipal Lopd habia pu eeey at the legal rate—Bravur LUMBER remedy on the note was not merged 
Fant ae C & L pd Co., Lrp. v. Horraur, [1932] 1 in the mtge., & deft. was lHable.— 
1o21n 67 D. Lv 767 —CANO W. W. Jt. 357.—CAN. O’NEILL v. LYE, [1923] N. Z L. R. 
ee 80. Reasonable rate--Not agreed rate—  1939.—N.Z. 
& Mizninon (Seek roa BARTLEY — Promissory note inadmissible for want sp. Payment under garnishment ppro- 
919 Me wg Ww i). {i 513 CAN. * of atamp.}—lIleld: where a _ pro- ings by judgment creditor of nayce.) 
; (1928) o W. — . missory note is inadmissible in evidence —Held; in the circumstances no answer 


for want of stamp, & 
for the money lent as on the original 
contract of loan. he may claim a reason- 
interest, 
claim at the rate stated in the pro- 
missory note.—IsMAIL HoosAIN MaMs 
K. PURBHUBHAI (1928), I. L. R. 


2176 iti. ——,}—GANPAT TUKA* 
RaAM Matt o. Mall 
(1927), 


able rate of 





SoPpANA TUKARAM 
di L. R. 52 Bom. 88.—IND. 


2177 il, ———- ———.}—Pusiio TRUS- & BH 
TEE ®. GLADSTONE, 1921] N.Z% L. R, © Ran. 415.—IND. 


PART XIIL SECT. 11, SUB-SECT. 2.—D. 

ti. —— Legal rate payable after 
maturity,}-—Where a promissory note 
provides for the payment. of interest at 
a certain rate “ until paid,” interest at 
said rate is payable only until the note 
is due, & thereafter interest can be 


PART XIII. SECT. 11, SUB-SECT. 3. 


2227 tii. ———.]—_Held: 
the makers of the note, were bound 
without protest, the notarial feca could 
not be recovered from them.—Gowana CAN. 


wv. CROCKER PRESS 
O. L. R. 24; 50 0. L. R. 58.—CA 


to the indorsec’s claim.— CLOW v. 
DouLt, [1920] 1 W. W. R. 1060.—CAN, 

sr. Notes given to secure advances 
—Made in prepayment of purchase- 
money—Delivery of goods.|-—-Held: 
the payeesa were entitled to recover the 
balance due on the first note given 
prior to the contract, but as rega the 
notes given subsequently the goods 
delivered must be credited inst the 
aivances made, & the plea of payment 
must prevail.—-TYRER Oo. v. HUREKA 


the creditor sues 


but he cannot 


as defta., 


Co. pid 4 46 st. Note due to deceased—Not sale of 
. goods to execut : 


or somally.}—-McKEn 
ZB U. McDONALD (P. KH. I.), [1927] 2 


eet at ihe aoe ne ont. jn PART XIV. SECT. 1. D. L. R. 67.— 
order t able in at a particula a“ 
rate to be recovered after maturity, s6's Gh 1657 SOMO pap XIV. SECT. 2, SUB-SECT. 10. 
the note must provide in prequy eee ; = ee Gee 
terms for payment at that ra after : fo meee a} — DAVIDSO 
maturity, A’ demand note which aide Probe ares 2, SUB-SECT. yi OPERATIVE ASSOCN Lrp. e WEE 
t of a certain . Mortgage secure present ask.), . I. R. ; 
iota oi er pevidil paid * carries vahas advancesa—Given during currency we W. R. 436.—CAN. 
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2414a. 


2416a. 


2462b. —-— 


During the lifetime of testator the éxor. 
named in hi: will & three other persons mide 
a joint & several promissory note payable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof :—Held: the action 
was not maintainable, inasmuch as the 
effect of eae 8 appointment as exor. was at 
common that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action.—JENKINS v. JENKINS, [1928] 2 K. B. 
501; 97 L. J. K. B. 400; 139 L. T. 119; 
44 T. L. R. 483; 72 Sol. Jo. 319, D. C. 


2414. Add. Annotation :—Consd. Re Gordon (Jobn) 


(1931), 75 Sol. Jo. 869. 

—— Entry in account book—‘“‘ All 
Cigar as GorvDON (JOHN) (1931), 75 Sol. 
Q. 





—— Verbal agreement for acceptance 
of composition. ]—Pitf. was the holder of a 
bill of exchange accepted by deft. for goods 
supplied. Before the bill became due deft. 
had made a verbal offer to his creditors to 
pay a composition in discharge of his 
liabilities, At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
olfer, The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. PIltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill :—Held: upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of i bill.—RIMaALtT v. CARTWRIGHT 
(1924), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. Re "803 3 68 Sol. Jo. 788; [1924] 
B. & C. R. 239, C. "A. 





2455a. ——- ———.]— Foster v. DRISCOLL, LINDSAY 


v. ATTFIELD, LINDSAY v. DriscoLt, No. 668a, 
ante. 


2462a. —--- Inland bill altered to foreign bill.]— 


Foster v. DRISCOLL, LINDSAY v. ATTFIELD, 
LINDSAY v. DRISCOLL, No. 568a, ante. 
-|—Kocon v. Dicks (1932), 49 
YT. L. R. 24, C. A. 





2475a. 


2475b. _—— 


Cases 2898a—2475b. ENGLISH AND Empire Dicest SUPPLEMENT. 


2393a. Joint maker appointed holder’s executor.|— 92473. Add. Annotation :—Refd. McDonald v. Nash, 


{1024] A. OC. 625. 


2475. Add. Annotation :—Roefd. Slingsby v. Dis- 


trict Bank, Ltd. (1931), 47 T. L. R. 587. 
Addition of ‘‘ per ’’ another party. }— 
Pitfs., exors. of one Turner, deceased, em- 
ployed a solr., one C., of a firm C. & P., to act 
for them in matters relating to the deceased’s 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, & O. 
accordingly prepared a a for that amount 
payable to the stockbrokers; pltfs. then 
signed the cheque & handed it back to C. to 
deal with as directed. C., howevér, fraudu- 
lently added to.the cheque the words “* per 
C. & P.,” & then indorsed the cheque with 
the words “ C. & P.” & handed it to a branch 
of deft. bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to that co. & was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. :— 
Held: the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could be brought on it, & plitfs.’ claim 
failed. —SLINGSBY v. WESTMINSTER BANK 
(No. 2), [1931] 2 K. B. 583; 101 17.. J. K. B. 
291,n.; 146 L. T. 89; 47 T. L. KR. 1; 36 
Com. Cas. 61. 





aria ge cons, Slingsby v. District Bank, Ltd. (1931), 


$'T. L. 





.J—Pltfs., exors. of a will, kept 
an exors.’ account with defts., & retained a 
firm of solrs., Messrs. C. & P., who used to 
assist them in matters connected with their 
testator’s estate. The acting member of the 
firm was one J. ©. Pltfs. in conference with 
J. C. decided to invest through Messrs. J. P. 
& Co., stockbrokers, a sum of £5,000 part of 
the estate lodged on deposit with defts, 
J. O. accordingly drew out a form of cheque 
for eewuure by Ph ees It was in the form 
“Pay J or order”? & was 
drawn on sey  astea account with the 
defts. The cheque was signed by pltfs. & 
left with J. C. to be posted to J. P. & ei 
with instructions to invest the mone 
J. C., instead of posting the cheque to J. 

& Co., fraudulently inserted the words 
‘ner OC. & P.”’ in the blank space between 
the payces’ name & the words ‘‘ or order ”’ 

he then indorsed the document with the 
names O. & P. & paid it so altered & indorsed 
into the W. Bank to the credit of a co. in 


PART XIV. SECT. 4. 


2401 i. At what pine baie maturity 
a4 pagar of discharge 
ing 9. LYONS ©. SMITH, 
foes) 3 WwW. Wo R. 684; 70 DL. R. 
101.—CAN. 


PART XIV. SECT. 6. 


sv. Surrender to maker for cancella- 
tion. |--A woman, payee of a pro- 
missory note, told her husband, who 
was ber exor. & was also the father of 
the maker of the nute, to give it to the 
maker. The next day she died. The 
note was destroyed by the maker :— 
Held: hie lability was extinguished. — 


Rte aE tae Ae 2D. L. It. 799; 3 
M. P. RH. —~CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 


2451 v. ~———,]—Bills of ex- 
change, payable some aixty, some 
uinety, & some one hundred & twenty 
days after sight, drawn on appits., were 
indorsed for value to regps. who duly 
aires them, and after acceptance 

in the coruer of each bil) the date 

for presentation. The partics to the 
bills having mutually agreed that the 
estes of yt pay te yment should be postponed 
the dates so noted, bu 

wit ut making any alteration in the 
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bills as originally drawn. On pre- 
sentation for payment at the extended 
dates the bills were dishonoured by 
apple. :—Held: there bad been nu 
scharge of the bills by material 
alteratiun, nor was & new setae er 
necessary undor eer Stamp A 
1899, as, 14, 35; & applts. remained 
liable.—PES@TONJI ate ne 


Partai a ee Decreased. 
@ matortal rae ws 7 BELEAME, % 
Bat baa age L. Z78; 4 
O. Ww. N. 1 71: 186° O. L. 7 573,.— 


® 


2485a. 


2558 i. 
action on @ promissory note by the 
oO al payee 
makers, it is no defence for one of the 

ore 


Man. L. R. 462.—CAN 
PART XIV. ena Sv SUB-SECT, 2.— 
2600 viii. ——— ——-—.)—If 


of the note, agreed to 


Vol. Vi.—Bills of Exchange. Oases 2475b-—2686. 


which he was interested & which had an 
* account at that bank. The document was 
accepted without question by the W. Bank 
& passed through the clearing house, & the 
account of pltis. with defts. was debited, 
& that of the co. with the W. Bank was 
credited, with the amount on the face of the 
document. In an action by pltfs. against 
defts. for conversion, negligence & breach of 
duty :—Held: (1) the cheque had been 
‘ materially altered ’’ within Bills of Ex- 
change Act, 1882 (c. 61), s. 64, & was avoided 
as between pltfs. & defts. by that sect., & 
therefore defts. could not rely upon sect. 60 
of the Act as excusing them for paying the 
cheque; (2) for the same reason defts. could 
not rely on sect. 80 of the Act; (3) assuming 
the description of the payees, “J. P. & Co. 
per 0. & P.” to be a recognised although 
unusual description, the indorsement of 
““C. & P.” without any reference to ‘J. P. 
& Co.” was irregular & invalid, & defts. were 
negligent in honouring the cheque, & for this 
reason also were not protected by sect. 80, 
or semble by sect. 60 of the Act; (4) the 
additions & alterations referred to in the 
proviso to sect. 79 (2) of the Act are additions 
to & alterations in the original crossing of a 
crossed cheque & not to or in the body of a 
cheque.—SLINGSBY v. DisTRicr BANK, LTp., 
[1932] 1 K. B. 644; 1011. J. K. B. 281; 146 
LL. T. 377 ; 87 Com. Cas. 39. 


2484. Add. Annotations :—Distd. Hong Kong & 


Shanghai Bank v. Loo Lee Shi, [1928] A. C. 
181. Apld. Koch v. Dicks, [1932] W. N. 156. 
Refd. Slingsby v. District Bank, Ltd. (1931), 
47 'T. L. R. 687; Broken Hill Proprietary Co. 
v. Latham (1932), 48 IT. L. R. 630. 


~]}.—A banknote issued by applt. bank, 
payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features :—Held: as 


BANK OF SouTH AFRICA, LTp., [1927] 
App. D. §02.—S. AF 


PART XIV. SECT. 11. 
oj, ——— Firat note 


PART XIV. SECT. 8. 


Release of one.}—In an 





against two joint 


he absence of any writing peer 


or delivery up of the note, to allege renewal but a satisfaction.—CRISsTAL 
that he has been verbally released by =», Simovirca (1922), 70 D. L. R. 861.— 
ayee.—GOODMAN v. ARMSTRONG CAN, 
, 47 N. L. R. 452.—-S. AF. 9633 viii. = 
2569 iii, ——— -—— ———~.]}—BUEO- gon, [1931] + D. L. R. 57 
KERT v. FRIBSEN, (1937) 2 D. L. RR. 120. B. R. 498.—OAN 
873; [1927] 1 W. W. R. 825; 


by the original 


the holder 
romissory note has, without the 

or consent of an indorser 
give an extension 


RovalL 


the identity of the document as a note of the 
bank was established, & it contained all the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder.—HOoNe 
Kone & SHANGHAI BANK v. Lo Lee SHI, 
(1928}A.C.181; 971.75. P.C. 35; 188 L. T. 
§29; 44 T. L. R. 233; 72 Sol. Jo. 68, P. O. 


SuB-sHcT. 4.—WHETHER APPARENT (Vol. VI., 


p. 383). 


After ‘‘ See 1882 Act, s. 64 (1) ’ add the following 


case :-— 


2518a. General rule.]—-An alteration is ‘apparent ”’ 


within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care.—WOOLLATY v. STANLEY 
(1928), 188 L. T. 620. 


2515. Add. Annotation :—Cenerally Reid. Slingsby 


2518. Add. Annotations :—Apld. 


v. District Bank, Ltd. (1931), 47 T. L. R. 587. 


Auchteroni ¥. 
Midland Bank, (1928] 2 K. B. 294. Refd. 
Slingsby v. District Bank, Ltd. (1931), 47 
T. L. R. 587; Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 


2553. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


2555. Add. Annotation :-—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


2559. Add. Annotation :—As to (2) Refd. Jenkins 


v. Jenkins, (1928] 2 K. B. 501. 


2666. Add. Annotation :—-Refd. Jenkins v. Jenkins, 


2677. Add. Annotation :—Refd. Smith v. 
[1929] 1 Ch. 14. 


[1928] 2 K. B. 501. 
Wood, 


2682. Add. Annotation :—Consd. Re Fenton, Ex p. 


Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


2686. Add. Anrotation :-—Refd. McDonald v. Nash, 


discharged & the second note was not a 


36 ri. --—.}-The taking of a renewal 
note, where the original note 

tained by the holder, does not of itself 
discharge the oes represented 
note, 
suspends the right of action thereon 
during the currency of the renewal.— 

Bank v. Hoaa, [1930] 2 
D, L. R. 488; 64 0. L. R. 653.~—CAN. 


destroyed. }— 
the original indebtedness was 


}—Re 
a3 oO, R. 114; 


[1924] A. C. 625, 


indorsement of a bill for accommoda- 
tion, f a creditor discharges the 
principal debtor, the surety is also dis- 
charged.— HARRIS v. LERNER, [1924] 2 
D.L. R. 518; 30 R. L. N.S. 63.—CAN. 


PART XIV. SECT. 12, SUB-SECT. 3 
Deposit with creditor of securi- 
ties as collateral to notes—Securities 
entrusted to principal debtor for collec- 
tion.|—Premium-notes, indorsed i 
G. & F., were deposited with pltf. 
as security collateral to two notes made 
by G. & indorsed by F. Pitf. entrusted 
some of these notes to G. for collec- 
tion, & G. failed to pay over all that 
he collected :—Held: both G. & F. were 
liable.—ROUTLEY v. GORMAN & CORAN 
(1920), 47 O. L. R. 420; 18 O. W. N. 
173.—-CAN. 


T'HOMP- 


igs re- 


but merely 


PART XVI. SECT. 3. 
aw. Instrument tuken in good faith.) 
~—~Pltf. bought stolen bearer bonds in 


of time for ment to the maker while : ai good faith :—Held: pitf. had acquired 
the note is etill current, the indorser PART XIV. SECT. 12, SUB-SECT. 1. a good title.—GaRkEY v. DOMINION 
is thereupon from liability. 2639 ia. ——- -—-—.}—-The relation MANUFACTURERS, LTp., [1925) 1 
—LIZBENBERG ESTATH v. STANDARD of principal & surety is created by D.L. RR. 99; 56 0. L. BR. 159.—OAN. 


d.8, 
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Cases 2779— 2852. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part XVII1.—Conflict of Laws. 


2779. Add. Annotutions :—Refd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Bauingart (1927), 96 L. J. K. B. 789; 
ae Hall Club v. Laurence, [1929] 2 

. B. 153. 


2781. Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Bauingart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 


2783. Add. Annotations :--Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 

2784. Add. Annolations :—Apld. Soc. Anon. des 


Grands Etablissements de Touquet Paris- | 


Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 


London bank, & returned to France, where 
it was indorsed by H. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of EK. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name :—Held: applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors.—KOECHLIN ET Cik. v. KESTEN- 
BAUM BroTHens, [1927] 1 K. B. 889; 96 
L. J. K. B. 675; 137 L. T. 216; 43 7. L. R. 
352 ; 32 Com. Cas. 267, C. A. 

2792. Add. Annotation :—As to (2) Consd. Repub- 
ne de Guatemala v. Nunez, [1927] 1 K. B. 
669. 


2789. Add. Annotations :—Refd. Koechlin v. Kes- | 2794, Add. Annotations :-—-Apld. Kocchlin v. Kes- 


tenbaum, [1927] 1 K. B. 889; Republica de | 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


2790. Add. Annotation :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. Validity of indorsement—Liability of 
acceptor in England.|—A bill of exchange 
was drawn in France by I. upon resps. in 
London to the order of M. It was sent to 
‘London, was accepted by resps. payable at a 





tenbaum, [1927] 1 KX. RB. 889. Refd. Repub- 
aon de Guatemala v. Nunez, [1927] 1 K. B. 

2812. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

2824. Add. Annotations :—Expld. Re Visser, Hol- 
land v. Drukker, [1928] Ch. 877. Refd. Re- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 669. 


Part XIX.—Cheques. 


2841. Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
f1929] 1 K. B. 40. 

2842. Add. Annolation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. Rh. 344. 

2846a. ——.]-—A further item in the finding 
of negligence is that some of the cheques were 
crossed ‘‘ account of payee,’’? one with the 
addition of the word “ only.” While this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Row att, J., in House Property Co. 
of London, Lid. v. London, County & West- 
minster Bank, No. 2850, that when such a 
cheque is paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (ScruTTON, L.J.).—UNDERWOOD 
(A. L.), Lrp. v. BANK OF LIVERPOOL, 
Unprerwoop (A. L.), Lrp. v. BARCLAYS 
Bank, [1924] 1 KK. B. 775; 93 1. J. K. B 
90 ; 
sol. Jo. 716; 29 Com. Cas. 182, C, A. 


Annotations -—Refd. London & Montrose Shipbuilding & 
Repairing Co., Ltd. v. Barclays Bank, Ltd. (1925), 31 
Com, Cas. 67; Kobinson v. Midland Bank, Ltd. weer 
41 TT. L. R. 402; Kreditbank Cassell G.M.B.H. 

v. Schenkers, Ltd., [1926] 2 K. B. 450; Houghton & Co. 

v. Nothard, Lowe & Wills, Litd., {1927] 1 K. B. 246; 

Auchteroni & Co. v. Midland Bank, Ltd., [1928] 2 EK. B. 

294; Liggett, B. (Liverpool), Ltd. v. Barcluys Bank, Ltd., 

(1928) 1 K. B. 48; procs Bank, Ltd. v. Chartered Bank 

of India (1928), 97 L. J. K. B. 609; HKeckitt v. Barnett, 

Pembroke & Slater, Ltd. (1928), 45 T.L. R. 363 7°” 

v. Westminster Bank, Ltd., (193)] 1 K. B. 173. 





131 L. T. 271; 40 T. L. R. 302; 68 | 


a crm an 


2847. Add. Annolalions :—Generally, Refd. Sutters 
v. Briggs, [1922)1A.C.1; Me Farrow’s Bank, 
{1923} 1 Ch. 413; Importers Co. v. Westminster 
Bauk, [1927] 2 K. B. 297. 


2849. Add. A:nnotalions :—Consd. London & Monut- 
rose Shipbuilding & Repuiring Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1920] 1 K. B. 40. 


2850. Add. Annotation :—Refd. Underwood vv. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


2851. Add. Annotations :—Consd. Reckitt — v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. 
Refd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. BR. 264; Banco de Portugal 
v. Waterlow & Sons, Ltd. (1981), 100 L. J. 
K. B. 465; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114; Savory & 
ae v. Lloyds Bank, Ltd. (1982), 48 T. L. R. 


2852. Add. Annotations :—Apprvd. Sutters v. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1021), 87 T. L. R. 787. 
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Cases 2866——3018a. 


Part XX.—Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2866. Add. Annotation :—Refd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 46 7. Li. R. 25. 

2878. Add. Annotations :—-Consd. Auchteroni v. 
age ra es 2K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928 
K. B. 244. eee c= 

2887. Add. Annotations :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40; Greenwood v. Martins 
Bank, Ltd. (1931), 47 T. L. R. 607. 

2891. Add. Annotations :—As to (1) Refd. Re- 


publica de Guatemala v. Nunez, [1927] 1 
K. B. 669. Ae to (2) Refd. Republica de 
Guatemala v. Nunez, {1927} 1 K. B. 669. 


2897. Add. Annotation :—Refd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 


2901a. ——- 1882 Act, s. 95—Warrant for interest 


on Government stock.]—-SLINGSBY v. WEST- 
MINSTER BANK, Lrp., No. 242a, ante. 


2911. Add. Annotation :—Refd. Commonwealth 


Trust v. Akotey (1925), 94 L. J. P. O. 167. 


Part XXI.—1.0.U.’s. 


.2924. Add. Annotation :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 


Sie v. Baumgart (1927), 96 L. J. K. B. 
SO. 


Part XXII.—Actions on and in Connection with Negotiable 
Instruments. 


2976. Add. Annotation :—Consd. 
Jenkins, [1928] 2 Kk. B. 501. 

2976a. One joint maker appointed holder’s executor 
—Action by executor against one of other | 
makers.|—-JENKINS v. JENKINS, No. 23a, 
ante. 

3015. Add. Annolation :—As to (2) Folld. Pow- 
szechny Bank Zwiazkowy W. Polsce v. Paros 
(1932), 73 L. Jo. 204. 


3019. Add. Annotation :—Folld. Powszechny Bank 
Zwiazkowy W. Polsce’ v. Paros (1932), 73 
L. Jo. 204. 

3019a. —— ——. }—In an action brought on 
a writ specially indorsed under R. 8S. C., 
Ord. 3, r. 6, by indorsees against the maker 
of a promissory note. pltfs. in an affidavit in | 
support. of a summons for leave to sign final 
judgment. under R.S. C., Ord. 14, r. 1, stated | 
that they were holders in due course of the | 
note, having taken it in good faith for value | 


Jenkins  v. 





dbo a ee ee 


from the payees without notice of any defect 
in their title. Deft. in his affidavit in answer 
stated facts which, if true, showed that the 
note had been negotiated in fraud of him. 
The judge in chambers made an order, under 
R. S. C., Ord. 14. r. 6, that deft. should have 
leave to defend the action if he brought a 
sum of money into ct. within a certain time, 
but that if he failed to do this, pltfs. should 
have leave to sign judgment for the amount 
claimed. On appeal from this order :— 
Held: (1) a triable issue was raised between 
the parties; the mere statement in pltfs.’ 
affidavit that they had given value without 
notice of any defect in their indorsers’ title 
was not sufficient to decide that issue in 
pitfs.’ favour, but that the ct. must have an 
opportunity of deciding it, & therefore deft, 
was entitled to leave to defend the action 
without the condition that he should pay 
money into ct.; (2) by GREER, LJ., & 


PART XX. SECT. 2, SUB SECT. 5. 


2876 ii. .J— Pitt. who owned 
thirty-one debentures of the Bombay 
Improvement ‘Trust entrusted them to 
his agent, deft. No. 1, for collection of 
interest. Deft. No. 1 forged piltf.’s 
Signuture on the debentures, & indorsed 
them in his own favour. Subscquently 
dott. No. 1 pledged them with a bank, 

eft. No. 2, to secure an overdraft to 
himself. The bank aurrendered the 
debentures to the Bombay Lmprove- 
ment Trust for renewal. New 
debentures were Issued payable to 
the bank or order. ‘hese new 
debentures were subsequentiy indorsed 
to another bank (deft. No. 3) for value. 
Pitf. dled a suit against defts, for a 
return of the debeutures, or in the 
alternative for thelr value :—Held: 
the debentures were promissory notes, 
&, therefore, negotiable instruments 
Within Negotiable Lustruments Act, 

© 4 & 13.—MEROANTILE BANK OF 
INDIA v. MABCURENHAS (1928), I. L. R. 





52 Bom. 792; on appeal (1931), 47 
T. L. R. 611, BP. C.—IND 


PART XX. SECT. 2, SUB-SECT. 7. 

sx. Lien note.j-—Heli: not a pro- 
Injssory note.——-CANADIAN BANK OF 
COMMERCE vv. JOUNSON, [1925] 4 
ID. L. R. $11; [1925] 3 W. W. R. 328.— 
CAN. 

6y. -J}—Held: not a promissory 
note.—METCALFE v. ADAIR (Man.), 
{1927] 1 D. L. R. 9823; [1927] 1 
W. W. It. 3313 36 Man. L. R, 255.— 
CAN 


e 


PART XXII. SECT. 1. 

2951 via. —- ——  ——. } Jonn- 
BON t. KICHARDBSON, [1922] 3 W. W. R. 
$53.—CAN. 

PART XXII. SECT. 3. 

ni, —— Letter prarere delay for 
payment.}--On Sept. 3, 1929, applt. 
sued resp. aad a on four promissory 
notes overdue & the defence set up was 
that the action was premature becauso, 
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on Aug. 28, 1929, applt. had written 
a letter to the secretary of the corpn. 
stating inter alia that unless payment 
was mnade within fifteen days he would 
take proceedings; but be brought his 
action before the expiry of that time: 
—Held: applt. was entitled to judg- 
ment.— LACAILLE v, LACAILLE CORPN., 
te S.C. R. 619; 4D. L. RK. 337.— 





. Letter granting delay— 
Action before expiry of  delay.J)— 
LACAILLE v. LACAILLE CORPN., [1931] 
S. CG. R. 619 : 4 dD. L. R. 337.-~-CAN. 


PART XXII. SECT. 7. 


sa. Pleading — Striking out—When 
ordered, |-—-NEEUDLES ¢. SLOVARP, {1922] 
2w. W. kK. 649; 66 D. L. R. 273; 
1d Susk. L. KR. 448.-—CAN, 


sd. Discorery — Examination for— 
Action by indorsee.}-— EMPIRE FINAN- 
CIERRA, TD. wv. ANCE, [1920] 1 
Ww. Ww. R. 694; $1 D. L. R, 231.—CAN. 


semble by SLuesser, L.J., where a deft. is 
entitled to leave to defend, the judge in 
chambers cannot under R. S. C., Ord. 14, 
r. 6, make an order for conditional leave_to 
defend, the effect of which is to give pitt. 
conditional leave to sign judgment.—Pow- 


Cases 8019a—3209. EnaiuisH AND Emprre Diaust SupeLeMENt. 


wuesvenre BANK ZWIAZKOWY W. 


POLSCE v. 


Paros, [1932] 2 K. B. 858; 101L. J. K. B. 


O71; 147 L. T. 877, C. A. 
Bank of Live 


Bank, [1924] 1 .B. 775. 


Underwood v. 


ool, Underwood v. Barclays 


Part XXIIl1—Securities for Negotiable Instruments. 
8120. Add. Annotation :—As to (2) Refd. Aman v. Southern Ry. (1925), 42 T. L. R. 81. 


Part XXV.—Stamp Duties. 


SuB-sect. 1.—Bruts oF EXCHANGE AND OTHER 
ORDERS ON ONE PERSON TO PAY ANOTHER 


(Vol. VI., p. 493). 


8121ia. Bill of exchange.]|—-FosteR v. DRISCOLL, 
LINDSAY v. ATTFIELD, LINDSAY v. DRIBCOLL, 


No. 568a, ante. 


3125. Add. Annotation :—Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 


3126. Add. Annotation :—Midland Bank v. I. R. 


Comrs,, [1927] 2 K. B. 465. 


3146a. ‘* Chequelet.’’]——A bank issued documents 


avowed intention that the documents should 
be used for the same purpose as cheques, & 


the object being to avoid the stamp duty on 


cheques :—Held : 
of exchange within Stamp Act, 1891 (c. 39), 
8. 32..—MIDLAND BANK, Lrp. v. INLAND 
REVENUE Comrs., [1927] 2 K. B. 465; 96 
L. J. K. B. 1006; 1387 L. T. 817; 48 T, 7 R. 
754; 71 Sol. Jo. 622. 


3172. Add. Annotation :—Refd. Lemon v. Austin 


the documents were bills 


Friars Investment Trust (1925), 133 L. 'T. 


790. 


to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 


3173. Add. Annotation :—Refd. Midland Bank v. 
I, R. Comrs., [1927] 2 K. B. 465. 


8209. Add. Annotations :—Refd. 


Auchteroni v- 


Midland Bank, [1928] 2 K. B. 204; Bottom- 
ley v. Bannister (1931), 101 L. J. K. B. 46; 


Slingsby v. District Bank, Ltd., 


K. B. 588, 


[1931] 2 


PART XXII. SECT. 11, SUB-SECT. 1. 


sf. Right to acry ie OF YORK- 
TON - BRYAN, [ 7. W. . 49;3 


IMPERIAL BANK oF INDIA (1928), 
I. L. R. 56 Cale. 233,.—IND. 
PART XXV. SECT. 2, SUB-SECT. 1. 


for stamping—W hether 
a aA ag 
UTLER v. EVANS aoe 9N. S. RR. 


PART XXV. SECT. 2, SUB-SECT. 2. 
am. Time for stamping. |/—-HENDER- 


4D. L. R. 287; 24 ie L. Rt. 576.— 
CAN. sk. Time 
Ne acceplance & 
PART XXII. SECT. 11, SUB-SECT. 4. 
di. —— c& to prove collateral agree- (3 G. & 0.) 171.—CAN 
For * working out” of nole.|-— 
MALLOUGH v. Dick, 41927] 2D. L. R. 
370; (1927) 1 W. W. RB. 544; 22 
Alta. L. R. 425.—CAN, 


d ii. To show that note signed as 
trustee only. }-— Evidence not adinissible. 
CANADIAN CREDIT MEN’S TRUST AS- 
S0CN. t. ANDERSON (1917),37 D. L.R. 
805.—CAN. 


PART XXV. SECT. 1, SUB-SECT. 1. 


8123 fi. Tasued by one branch 
on another.}—Demand drafts, issued 





p 
BON v. GESNER (1866), 25 U. C. R. 124. 
—CAN. 


sn. ———.] —- /ield: a promissory 
note before being negotiated could be 
stamped by the maker on the day of 
the making thcreof, thougb after it had 
epee eee & indorsed by the puyee.-— 
OTTAWA v. MCLAUGIILIN 

88), g a. R. 643.—-CAN. 


stamped, is inadmissible in evidence, 
a suit to recover the principal debt 
based on the acknowledgment con- 
tained in a contemporaneous Dipiars a 
mentioning the loan & referring to the 
ee a * maintainable.—- 
GOVIND SINGH vw. WOY BAHADUR 
se (1929), 1 L. i 52 All. 169.— 


PART XXV. aad 4, SUB-SECT. 8. 


8263 v. -}~An unstam ped cheque 
is adinixssible in Sy ance & may amount 
to an carnest or att pay mt ment aN. 





ms XXV. SECT. 6, SUB-SECT. 1. 


~}—TRAVIS 
v. Gunn (1870), 2 Han. 215. ras 


CU he bee ORE 06 Ee 
i. 


one office of a bank upon “another 
of the same bank, are bills of exchange 
payable on demand & are exempt from 
stamp duty.—Re DEMAND DRaFrTs OF 


missory note, 


PART XXV. seas ag SUB-SEOT. 3.— 


8254 vil, ——~—.}—Where 
being 


pro- nore SCOTIA 2%. 


insufficiently N.B 


BILLS OF LADING. 


See SHIPPING AND NAVIGATION. 
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Vol. VIL Cases 6—938a. 


BILLS OF SALE. 


Part 1.—Objects and Application of Bills of Sale Acts. 


8. Add. Annotation :—Retd. National Provincial & Union Bank of England v. Lindsell (1921), 


91L. J. K. B. 196. 


Part Il—What Transactions are Bills of Sale and require 
Registration. 


11, Add. Annotation :—Refd. French v. Gething, 


[1922] 1 K. B. 236. 


gla! & Hutchisons, [1921] 2 K. B. 


Add. Annotation :—Apld. Re Allester, [1922] 


Annotation :—Reftd. 


Wrightson _v. 
McArthur & Hutchisons, 


[1921] 2 K. B. 





Room on borrower’s premises.]— 
Deft. co., in order to secure pltf. against loss 
on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.’ premises, which were 


iba. ——— Sale—Re-letting to seller.}—Bnririsu, 90. 
RaILwAY TraFric & ELEctTRIc Co. v. KAHN, 2 Ch. 211. 
{1921] W. N. 52. 98. Add. 

85. Add. Annotation :—Refd. Re Wait, [1927] 
1-Ch. 606. 807. 

41. Add. Annotation:—Refd. National Pro- 93a. —— 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

44. Add. Annotation :—Expld. & Apld. French 
v. Gething, [1922] 1 K. B. 236. 

82. Add. Annotations :—As to (1) Consd. Wright- 


locked up & the keys handed to pltf., no 


80D sv. 


an hal 


PART IL. 


gi. ———- Protection of creditors.J)— 
Bills of Sale Act, R.S. A., 1922, e. 151, 
is not fatended to do anything further 
than to stop a buyer of goods who 
has not registered a bill of sale & who 
is not in possession of the guods from 
claiming, as against creditors of the 
person in possession, that he had 
ought the goods from said person. 
Tt. is not the Intention of the Act that 
the buyer of a chattel who leaves it 
in the possession of the vendor until 
jt can bo sold again & then sells it & 
Inakes delivery to a person who takes 
it away is to be Geprived of the pro- 
ceeds of the resale by reason of 
garnishee or other proceedings taken 
by creditors of the person in pos- 
session before the resale & delivery.— 
Re AYLING, RoyaL BANK OF CANADA 
» HervitrR & Ayuna, [1930] 1 
Ww. W. R. 102 Ps 1 D. L. R. 68.—CAN. 


sa, Bills of Sale & Chattel 


de, R. S. M., 1913 (e. 17)—Not 
applicable to mortyage of equity in 


mortgaged goods.|--—-The above Act does 
not apply to a chattel mtge. which 
expressly covers not the goods them- 
selves refe to therein but any 
interest or equity which mtgor. may 
have in them after the claim of a 
prior named mtgee. shall have been 
satinfied.—-BANQUE D’HOCHELAGA wv. 
Brownsrone, [1925] 3 D. L. R. 176; 
(1025) 2 W. W. R. 348; 35 Man. L. R. 
62,—-CAN 


sb, oe Pa Act, 1924 (c. yal) 
sa. 2, 3-—Hffect of —Alienation by land- 
lord, vendor or mo 
PAYMENTS AcT, Re 
CuaTret, MorTeaae Act (1926), 36 
Man, L. R. 34; [1926] 2 W. W. RB. 
844.—CAN, 


sd. Contract made outeide jurisdiction 
—Provincial Act not applicadle.}— 
NaTionaL CasH REGISTER Co. v. 
Lovett. MooRE ©. NATIONAL OasSH 
RecurEs Co. (1906), 1 EH. L. R. 821.— 
‘ ef. Who maz be “ credtior ”—Truastce 


Spence: A trustee in bkpcy. 
is a creditor id ehin Bills of Bal ae 


ee.J—Re Crop 
ILLS OF Sate & 


McArthur & Hutchisons, 
K. B. 807. As to (2) Refd. Wrightson » 





[1921] 2 





ee 


R. S. N. S. 1923, ce. 201, 8. 8.—Re 
SATISFACTION Stores, {[192] 2 D. L. R. 
435; 60 N. s. Ri 357.—CAN. 


PART Il. SECT. 1. 
joe Add “revsd., [1920]3 W.W.R. 
14 iii, --——.]—In order to obtain 
money to purchase new cars for resale, 
a dealer gave deft. a bill of sale & deft. 
gave the dealer a eonditional sale 


agroement in respect of each ear -—° 


Held: the rea) transaction was a mtge., 
& there being no chattel inte. 
registered, deft. could not clain the 
eats as against the trustee in hbkpey. 
of the doaler.—Jie GRAND R1ivVER 
Motors, Uro., MARTIN * COMMERCIAL 
PINANCE Co., [1932] 1D. L. Re 565; 
O. Ti. 101. - CAN, 


PART II. SECT. 2. 
am. Declaration reserving to maker 
powers of management & disposition-~— 
No power in cestui que trust to seize 
or take  possession.|}—PURCKELL  t. 
Deputy FEDERAL TAXATION COMR. 
(1920), 28 C. L. R. 77.—AUS. 


PART II, SECT. 3, SUB-SECT. 2. 
281i. Add “ revad., [1920] 3 W. W. Kt. 


421." 
‘PART II. SECT. 4. 

t i. Goods paid for but not de- 
livered.}—Held: registration not re- 
quired under Bills of Sale Act in order 
to protect purchaxer’s right to goods 
subscquently manufactured & paid for 
under the agreement, the property in 
which had passed to him but which 
were still on vendor's premises.— 
ALLEN-STOLTZE LUMBER Co., LTD. ¥. 
Summir Lake LUMBER Co., LTD., 
{1920] 3 W. Ww. R. 895.—CAN. 

sp. * Customer's  uagreement’— & 
** trust reoeints.""}|—-Re DOMINION SHIP- 
BUILDING & Reparr Co., Lrp. (1923), 





58 O. L. R. 485; 24 0. W. N. 30,— 
CAN 


PART II. SECT. 5, SUB-SECT. 4. 
80 !. Following alleged sale to vendor.) 


—O. purchased an automobile, paying 


l 


other goods being in those two rooms. The 
terms of the transaction were recorded in 


paruly in cash & partly by post-dated 
cheque. Later pea urine money to 
finance his business, he borrowed 
$1,400 from pltf.. giving in return a 
hire-purchase agreement as to the 
automobile. C. continued in pos- 
sexsion of the car :—Held: the docu- 
ment was an assurance & came within 
Bills of Sale Act.—RitTHetT (R. P.) & 
Co. ». Soarrr (1920), 29 B. CG. R. 
70.—CAN. 





80 ii. ---A. an employee of pitf. 
ro., being desirous of obtaining a new 
motor car for the purpuses of bis work, 
arranged with an officer of pltf. that 
the co. would advance him £200 to 
enable him to purchase the car. A. 
selected a car & signed an order for 
it in his own name, & an invoice 
addressed to pltf. was issued to A. 
A cheque for the balance of the amount 
owing on the car waa given by the 
pitf. to A., who handed it to the 
vendor. The co.’s ludger showed the 
amount of the cheque as an advance 
to A. As security for this advance 
A. entered into a hire-purchase agree- 
ment with the co., whereby the co. 
parnered to let the car to A. upon 
he usual terms of a hire- purchase 
agreement. The agreement was not 
registered as a bill of sale, & A. sub- 
sequently sold the car to deft. In an 
action for detention :-—Held: the ct. 
was not concluded by the form into 
which the parties had thrown the 
transaction, but was cntitled, & indeed 
bound, to inquire into its real nature ; 
the transaction between A. & pltf. 
amounted to an advance by ee - to 
A. on the security of the car; the plttf. 
could not make out ite title inde- 
pendently of the hire-purchase agree- 
ment, which contained a licence to 
take possession of a personal chattel, 
& was consequently a bill of sale within 
Instruments Act, 1915, s. 127, & the 

reament not being red as a&@ 
bill of sale was void, & deft. was 
entitled to succeed.--AUSTRALIAN 
METROPOLITAN LIFE ASSURANCE Co., 
rey v. LBA, (1928) V. L. R. 29.— 


° 


Cases 98a—138b. ENGLISH’ AND EMPIRE 


two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words: ‘* The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.’”’” The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), s. 93 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them :—Held: possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods.—WRIGHTSON v. McARTHUR & 
Hvercuisons, [1921] 2 K. B. 807; 80 L. J. 
K. B. 842; 125 L. T. 883; 37 T. L. R. 575; 
65 Sol. Jo. 553; [1921] B. & C. R. 136. 


Add. Annotation :—Consd. French v. Gething, 
[1922] 1 K. B. 236. 


Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


Letter assigning chattel In hands of third 
party—Or proceeds of sale—As security for 
overdraft.|}—-The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft. to sell on his: behalf | 
when repaired, had an account at pltfs.’ 
bank, which was overdrawn. Being re- 


97. 


98a 


DigEst SUPPLEMENT. 


quested by pltfs. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘to hold the car to the order of ’’ the 
bank ‘‘ or the proceeds when sold,” & sent 
a copy of that letter to pltfs. ‘The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds :—Held: 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car jtaelf: the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form.—NaTIoNaL PRO- 
VINCIAL & UNION BANK OF ENGLAND 2. 
LINDSELL, [1922] 1 K. B. 21; 91 L. J. K. B. 
196; 126 L. T. 319; 66 Sol. Jo. (W. R.) 11; 
[1921] B. & O. R. 209. 

; | :-—Refd. Re North Wales Produce & Supply Soc., 

{1922} 2 Ch. 340. 

104. Add. Annotation :—Expld. & Apld. Shears 
v. Jones, [1922] 2 Ch. 802. 


108. Add. Annotation :—Consd. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 


.J—An agreement to execute a bill of 
sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with.—SHEAkS & 
Sons, Lrp. v. Jones, [1922] 2 Ch. 802; 92 
L. J. Ch. 28; 128 L. T. 2183; 66 Sol. Jo. 
682 ; [1922] B. & C. R. 211. 


112. Add. Annotation :—-Refd. Re Wethered, Ex p. 
Trustee (1925), 184 L. T. 264. 


117. After this case add 
Power of distress as indemnity against rent. |— 
oe pa of Property Act, 1925 (c. 20), 
8. 189 (1). 





110a. 


Part IIl.—-Instruments not within the Expression “ Bill 
of Sale.” 


128. Add. Annotations :—Folld. French v. Gething, 
[1922] 1 K. B. 238. Refd. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. 


188. Add. Annotations :—Refd. The Harlow, [1922] 
P. 175; Merchants’ Marine Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 T. L. R. 724. 


188. Add. Annotation :—Refd. Re Allester, [1922] 
2 Ch. 211. 


138a. Letter of trust on redelivery for realisation of 
pledged bills of lading.|—A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 


that the co. received the bills of lading in 
trust on the bank’s account & undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised :—Held: 
the letter of trust. was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semble; if it had been so, it would on the 
evidence have been a document “ used in the 
ordinary course of business’’ within the 
exception in that definition —He ALLESTER 
(D.), Lan., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 484; 38 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 190. 

188b. Agreement for sale of growing crop.|-—~ An 
agreement for the sale of a growing crop is a 
transfer of ‘‘ goods”’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 





trust given by the co. to the bank, to wit, of ‘bill of sale’’ in that sect. as being a 
PART I. SECT. 6 ” O'BRIEN v. Srepsins & MULLEN 
st. To vive | i Salo PART Ill. SECT. 5. (1997, 8D. Le Re 74; 11027) g 
ire 2 = _.-f, USTEKE &. « da note—. e e e ; P) . ° oo 
Canada Mrrat Co., Lrp. (Ont.), 1925] te “Rnafer pani et eter AN. 
2D. L. R. 889; 5 0. B. R. 629.—CAN. _ geller.J—Held: aah 4 a chattel 


2 


‘‘ transfer of goods in the ordinary course of 
business of any trade or calling.”’’—SrTErHEn- 
SON v. THOMPSON, [1924] 2 a B. 240; 98 
I. J. K. B. 7713 131 L. T. 279; 88 J. P. 
142; 40 T. L. R. 518; 68 Sol. Jo. 536; 22 
L. G. R. 359; [1924] B. & C. R. 170, C. A. 


144a, ——- ——— Society incorporated under In- 


160. 
168. 


142 


dustrial & Provident Societies Act, 1893 
(ce. 39).]—Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to al] or any of the assets of the 
society thereby charged :—~Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 


Vol. VI.—Bills of Sale. 


148, 


149. 


151. 


155. 


156. 


158. 


Cases 138b —196a. 


of personal chattels within 1878 Act, s. 4.— 
Re NortH Wars Propuch & Suppriy 
Socirry, [1922] 2 Ch. 840; 91 L. J. Ch. 415; 
127 L. T. 288; 38 T. L. R. 5183 866 Sol. Jo. 
439; [1922] B. & O. R. 12. 

Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241, 


Add. Annotations :—-Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of England v. 
Charnley (1923), 98 L. J. K. B. 241. 

Add. Annotation :—Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Apld. Lemon v. Austin 
aa Investment Trust (1925), 1338 L. T. 
790. 

Add. Annotations :—Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd. 
Dey v. Rubber & Mercantile Corpn,, [1923] 
2 Ch. 528, 

Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV.--Subject-Matter of Bills of Sale—‘ Personal 
Chattels.”’ 


Add. Annotation :--Refd. Uerbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

Add. Annotations :—Refd. Ite North Wales 
Produce & Supplv Soc., [1922] 2 Ch. 340; 
Blakey v. Pendlebury Property Trustees, 
[1931] 2 Ch. 255. 


PART III. SECT. 6. 
iv. GORDON 


190. 


Add. Annotation :—Dtistd. Stephenson 
Thompson, [1924] 2 K. B. 240. 


196a. Growling crops.]- -STEPIHHENSON v. THOMPSON, 


father in consideration (inter alia) of 
the latter’s assumption of the payments 


No. 138hb, anile. 


them or their progeny —Held : tho 
contention could not be sustained &, 


therefore, the seizure was valid.— 


MacKay & Co,. Lip. v. CariraL TRUST 
Co., LTn., [1927}2 D. L. K. 1150; 
S.C. R. 374; 8C. B. R. 216.—CAN. 

142 «OV. ~-—Debentures 
issued by the co. on May 1, 1927. 
were not registered as chattel mtges. 
under the Bills of Sale & Chattel Mtge. 
Act. By each debentnro the co. 
agreed to per the principal sum therein 
mentioned on a certain date, with 
Interest. There was no covering deed 
or trust mtge. Each debenture pro- 
vided security for its payment by 
creating a first floating charge on all 
its assets & undertakings both present. 
& future :—leld : the words used in 
creating the charge did not constitute 
the debentures a mtge. with Bills of 
Sale & Chatto] Mtge. Act, & they were 
a charge on the property of the co. in 
priority to the claims of all other 
creditora.—J?e YVOMINION CHOCOLATE 
Co.. [1981] 2 D. L. R. 813; 0. KR. 86: 
12 C. B. R. 456.--- CAN. 


PART IV. SECT, 1. 


sy. Sale of dwelling-house for re- 
LL ed sale of a dwelling-house 
with the intention on the part of the 
vendor & purchaser that it shall be 
removed from the land on which it is 
situated is a sale of a chattel within the 
meaning of sect. 9 of the Bills of Sale 
Act, R. 8. A. 1922, CG. 151.—W ADK v. 
MUNIorPAL DISTRICT OF GOLDEN 
ca R, 901; 24 Alta. L. jie 1— 


8z. Goods not properly of grantor.j— 
The purchaser of a motor car under an 
uncompleted conditional sale agree- 
ment orally agreed to sell it to his} 








due the original vendor; but there was 
not sufficient change of possession to 
satisfy Bills of Sale Act if it applied to 
such a transaction. After the father 
had paid oif the vendor the car was 
seized under an execution against the 
son :-~—Jleld: the transaction was not 
a “sale, assignment or transfer” of 
the car: its only effect was to give the 
father an equitable interest in the car 
which did not depend upon the 
delivery of possession; &, therefore, 
it was not affected by Bills of Sale 
Act then in foree, R. S. A., 1922, 
which did not provide, as does the 
present Act, 1929, 8. 27, that it shall 
apply to bills of sale although the goods 
may not be the property of the grantor. 
—Boypn v. HALIING, [1931] 1 W. W. R. 
495: 2D. L. R. 568; 25 Alta. L. &. 
243.---CAN. 

sa. Property crempt from execution. |— 
The Bills of Sale Act, RK. S. S., 1930, 
applies to property exempt from seizure 
noder oxcoution. A herd of hogs in 
the apparent possession & ownership 
of an exceution debtor were seized 
under execution. His wife, claiming 
them as hers, produced a. written 
memorandum, dated five years pre- 
viously, of a sale to her by the dobtor 
of four hogs; & adduced evidence to 
show that at that time he owned only 
four hogs & that the herd seized was 
their progeny; & contended, that, 
although the sale had not been 
registered under Bills of Sale Act & 
although there had been no actual & 
continual chabge of possession, yet as 
said four hogs were the only hogs 
owned by her husband at that tim 
they were exempt from seizure, &, 
therefore, said Act did not apply to 


McGrrr vv. BeLovs, [1932] 1 W. W. R. 
495.—-CAN, 
PART IV. SECT. 2. 


Goods in possession of third 
own 





a i. 
pirty—Claiming possession on h 
behalf.}—TTeld : Bills of Salo Act did 
not apply.—-PRETE vr. LAUZON & FEN- 
goM, [1923] 3 D. L. R. 1152s 452 
O. L. R. 334.--CAN. 


PART IV. SECT. 3. 


167 fi. -)—The assignment by 
way of security of a chattel, the subject, 
of a hire-purchase agreement & which 
at the date of the assignment was tn 
the possession of the hirer, who was 
not in default under the hire-purchase 
agreement, is an assignment of a chose 
in action within s. 3 of Bills of Sale 
Act, 1898.—Motor CreEpirs, LT». v. 
W. F. Wopvaston, Ltn. (In Liguipa- 
TION) (1929), 29 S. lt. N.S. W. 2297; 
46 N. S. W. Ww, N, 48,—- AUS. 


PART IV. SECT. 4. SUB-SECT, 2. 


197 iva. ——.]—JAOCKSON v. PEN- 
FoLb, [1931] 1 D. Le. R. 808; 66 
oO. L. ht. 4110.—CAN. 


PART IV. SECT. 4, SUB-SECT. 3. 


o i. .}—-When @& mtgee. enters 
into possession, he becomes entitled 
to eny crops growl on the land as 
aguinst a mtgee. of the crops under a 
chattel mtge. executed after his mtge. 
& before possession taken; but, if 
the crops are cut at the time of 
possession taken, the holder of the 
chattel mtge. would have priority.— 








Cases 218a—226a. 


2138a. 


HARRISON ?. eure ELEVATOR Co.. 
(Man.) (1908), 7 W. 


oo A erty 


6 above arrangement did not violate 
Chattel Mtge. Act, R. 


mentioned therein.—-BuRNs & BROWN 


AND Empire Diarst SUPPLEMENT. 


Part V.—Statutory Requirements. 


- Substantial accuracy—Payment of loan 
by cheque.]——Pitfi. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. a d to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to plté. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
s. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 


. R. 535.—-CAN, 





a i. Chatlel ieee including 
cut grain—Amount of cut grain not 
specified.}--Held: wmtge. not valid 

in part.— NORTH AMERICAN 
cone AS v. Ban ge aN ae 
(peat W . W. R. 1365: 65 D. L. R. 
; 15 Sask. L. R. 375.—CAN. 


mortgagee in 

ssession to guaranior of morigagor’s 
> Ban-= PPO ofits from crop to 

oe eid in reduction of debt. Ye Held | 


pitf.’s purchase, 


8S. C., 1920 
, a8 an attempt to create 
security a FS crop, since it 


any instrument was fixed 


k i, ——— Transaction not bond fide. }— 
Pitf. claimed the right to take certain 
wheat in A.’s possession. 
soine of it for seed. It was agreed that 
pitf. would purchase the wheat from A. 
at a price which was equal to the 
apo of A.’s indebtedness to pitf. 

& pitt. would {mmediately reaall Mt 
to at a price per bushel which made 
the total price at about the same as on 
This was carried out, 

to secure the purchase price pitt. 
took from A. a seed grain mtge. on the , 


not require the whole of the wheat for 
reed, & as the price fixed had 
lation to the value of the wheat but 
th reference to the debt 
owing by A. to pitf., the actual value 


the action failed.—D’Usnz v. Trarrics & 
Discoverigs, Lrp. (1924), 40 T. L. R. 441. 


220. Add. Annotations :—Consd. Stott v. Shaw & 


Lee, [1928] 2 K. B. 26. Refd. B. 8. Lyle, 
Ltd. v. Chappell (1931), 146 L. T. 236. 


—— @& grantor’s oredifors paid by 
grantee.|—( —(1) On June 24, 1925, the parties 
to a bill of sale for £1,000 entered into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that “in consideration of £1,600 
aid to ’’ the grantor ‘‘ by ”’ the grantee “on 
une 24, 1925,” the grantor assigned the 
chattels to the grantee :—Held : the new bill 
of sale truly set forth the consideration for 
a it was given, as required by 1882 Act, 


. 8. 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due ‘on 





between the price of the quantity 
referred to In the mtge. & the quantity 
delivered was to be paid by the mtgor. 
for anything but barley :—Held: it 
could pot be inferred from the above 
facts that the consideration set forth 
in the cada & affidavit was not truly 
stated ORTNESS 0, Petey [1931] 
2W, W. RR. 267; 4D. L. R.797.— CAN. 


A. wanted 


rectly specifd.J—Under sect. 32 of 
Bills of Sale Act, 1929, which provides 


or future crop for the purchase-price 
of seed grain, meat, groceries, flour, 
clothing & binder twine & for money 
burrowed to pay for inachinery repairs 

& borrowings 


ho Tre- 


& wages, whic koods & 
are collectively called ** necessaries,’’ 


v. ZULAUF & DOEER (Sask.), (1926) 
1 W. W. R. 943.—CAN. 


197 x. ——.]—Security on grain 
given toa bank in Oct. 19 1, in respect 
to advances made in the spring o 
1920 :—Held: invalid in re-epect to 
1921 crop as there was no proof that 
1921 crop was intended as the security, 
& if there was such an agreement made 
in 1920 as to 3921 crop it was bad as 
coveri property not then in Sard 
ence.— oo Br partie LUMBER Co 
®. BANK wb Be ike 
WwW. W. R. cess 65 D $48: 
16 Sask. L. R. 375.—CA 

197 xi. ——-.}—Held: ane 
only intended to operate as security 
for payment payable when the crop 
was harv » was void under R. 8. M., 
1918 (c. 17), 8. 33.—HARCALL v. RoraL 
BANK OF CANADA, [1923] 2 W. W. R. 
504; 33 Man. L. HK. 230.—CAN. 


Te pt a our on 
invalid rondo ss 8. 8 ee obo ic, Len 200), 
8. 20.—RICHLAND TO 


VERMETTE, [1923] 8 w TW. Be Thon 
aote 


197 ee 
cropa 


DLL wee v. BATON: 
0241 4 L 408: 1 W. R. 
wore aa Sask L. R. 92. AN, © 


~~, }-—-ORP 
cep a 


gi. —— -——~.}-- PROCTOR v. sa yo 
HON & NORTHERN ELEVATOR Co., L 
BumMan & PRocror & MaLLery, (1981) 
3 W. W. R. $9.—OAN. 


DYER 
L.. R. "i084; 1 


being much less than the price agreed 
on, the action could pot be con- 
segs a bond fide sale to A., & plttf.’s 

. was eee I aur v. TURNEY 
(aoe )y A ac, 73 
W. W.R. 876; tg 1e33)t 
1198. —CAN. 


S eemamahaneieel 


1923) 2 
I. RK. 


.]—Held: the chattel 
mee: in question, which was given on 
growing crop for the Spar ae t rice 

of ‘eed Pra was bond alid.— 
fly teint laead (1928) 4 
D. as 400 :  (1928] 2 W. W. R. 625. 





ee 


sa. Binder twine chatiel mortgage— 
To secure price of twine weed in previous 
year.J}—Hfeld: may be validl eranted 
in the following year over the crops 
of owed oer & Is entitled to priority.— 
ONION eile OF CANAD4, 


PART V. SECT. 1, SUB-SECT. 2.—A. 


aoe eee Not Aside Giclee 
N v. ad AL HaRV 
oon 71926) 3 DL. FR Tr 10261 
2 Ww. . R118; 22 Alta. L. R.102,.— 





PART Vv. SECT. 1, SUB-SECT. 2.-— . 


fi.——  Seed-grain coy 

A nella psig mites. & the affidavit of 
bona fides stated that it was ee es 

secure the price, ment gre fie 
830 bushels of barley ‘ 
from the mtgee. The Evideace showed 
that the nteor. took metic? of ot coy 
320 or 821 bushels. 
evidence indicating that the aivference 


4 


the correct. specifying in the security 
& the affidavit of bona fides of the 
alleged 


particular nature of the 


| necessaries is an essential part of both 


crop to be grown :—Held: as A. did for the giving of security on a growing 
| 
| 


affidavit & yess without which the 
document pein no eee @ securit y. 
Tho term “dry goods” is not 
sufficient ipeciieation of the nature of 
the thing referred to in rect. 32 aa 
‘* clothing’; & the term “* borrowing ”’ 
is too general to specify the nature of 
borrowing for the particular purposes 
authorised by the section.—-SHARMAN 

v. WHITE, [1932] 1 W. W. R. 30.—CAN, 


hi. ——~ Miastaiement asto currency. 
—-The fact that a bill of vale wtatea that 


the consideration waa aid in “ lawful 
money of Can yh bboy He was in 
fact paid in Uni urrency, 
does not invalidate the’ Sit of sale.— 
First ei pol Parties or Mrin- 
Aras v. ere ek mW. Ee 
3 D. aaa “[loasy 29 . R 
525; Mo Baok L. 


PART V. SECT. renee 2.— 


— Moms ©. CLEMENT 


vil ~ }—HRe GAvUDREAU, 
A nove BANK OF OaNnaDa, Da, [1038 
79; 66D. L. 


“i subaouentiy taken 
Heldy the chattel 1 mise 
alid.— Fae ». "BiGGINe (1884), 2 


Dec, 24, 1925.” A contemporaneous mtge. 
of other property, given as Lt of the sah ie 
transaction & as a collateral security for the 
principal sum, provided as follows: ‘ The 
mtgor. (the grantor of the bill of sale) 
hereby covenants with the mtgee.” (the 
tee) “to pay to him on Dec. 24 next 
£1,600 with interest thereon, & it is hereby 
a pee & declared that (subject to the right 
of the mtgee. to require repayment of the 
rincipal on Dec. raed aus according to the 
oregoing covenant by the mtgor. or at an 
time thereafter) the principal money fareby 
secured shall be repaid by instalments of not 
less than £20” on specified dates; these 
provisions not being contained in the bill 
of sale :——Held: the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to a “defeasance or condition” within 
1878 Act, s. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
abet of the bill of sale under that 
sub-sect.—Storr v. SHaw & Ler, Lrn., 
[1928] 2 K. B. 26; 97 L. J. K. B. 656; 139 
L. T. 802; 44 T. L. R. 493; [1928] B. & 
O. R. 24, C. A. 


287. Add. Annotation :—-Distd. Henshall v. Wid- 
dison (1923), 1380 L. T. 607 . 

2378. .|—Pltf., H., had had a number | 
of betting transactions with deft., W., a book- 
maker, since 1918. Pitf. lost various bets 
& arm his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft. for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words “In consideration of a sum of 
£600 now paid... & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not ‘‘ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ‘“ now paid ’’ was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed :— 
Held: there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was ‘‘ now paid ’’ within the meaning 








Vol. ViI.—Bilis of Sale. Cases 226a-—269. 


of the statement in the bill; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time 
the bill was therefore v. & the appeal 
must be dismissed.—HENSHALL ”. WIDDISON 
(1923), 180 L. T. 607, D. O. 

249. Add. Annotation :—Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 286. 

256. Add. Annotation :—Refd. B. 8. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236. 

260. Add. Annotation :—Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236. 


278. Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1928] A. O. 798. 


279. Add. Annotations :—Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Gordon v. 
Goldstein, [1924] 2 K. B. 779. 


282, Add. Annotation :—Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 


T. L. R. 865. 
283a. Rights under preceding oral 
agreement.|——-Where, after oral negotiations, 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & syrroaes é virtue of the con- 
tract created by the oral negotiations which 
receded the granting of the bill of sale.— 
ILKINS v. NEW SAVILLH SECURITIES, LTD. 
& Hawkines (G. F.) & Son (1922), 39 

T. L. R. 85. 
Annotation :—Folld. Bradford Advance Co. v. Ayers, [1924] 

W.N. 152. . 


2838b. -.|—-~When a bill of sale is void 
under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate.— 
BRADFORD ADVANCE Co., Urp. v. AYERS, 
[1924] W. N. 152. 


288. Add. Annotation :—Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


288a. Joint parties—Joint assignment—Of pro- 
perty owned by one party.J|—By a bill of sale 
a husband & wife, who were therein together 
called “the grantor”’, purported to assigu 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone :—Held: inasmuch as “ the 
grantor ’’ was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 K. B. 779; 
94 L. J. K. B. 21; 192 L. T. 155; [1924] 
B. & O. R. 245. 

Anactation -—Expld. Gamage v. Payne (1925), 42 T. L. R. 


289. Add. Annotations :—Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Distd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 


Co., Er p. Henperson (J. B.) & Co. PART V. SECT. 2, SUB-SECT. 3. 
PART V. SECT. 2, SUB-SECT. 1. (Ont.), [1926] 1 D. L. R, 30.—CAN. sg. Suffic of — Sinall present 
sb. Situation of chattels not erly ad. mortgage f payment—& e: 0 or pay 
designated— wiption - }~Held: ment.J—Held:  eufficient.—IMPRRIAL 
eg by tid : om para ‘ for uncertain CON ve. Lomser Yarps, Lrp. v. F 


mises ally known.}— : sufi- 
clen' & titkely to mislead & chattels 
ceratin af being. {dentified.—Re Com- 


& CUBHION MANUFACTURING 118; 22 Alta. 


2D. L. R. 963 ;_ [1926) 2 


INTERNATIONAL Haeearas Gor 41928) 
R. 102,.—CAN. ° 


Coo Dey OO CLAIMANT, [1933} 
RBHUTT PLOW - 
H AA W. R183; 68 D. L. R. 768.— 


11* 


Cases 297—453. 


297. Add. Annotation :—-Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. O. 798. 


289. Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


801. Add. Annotation :—Expld. & Apld. Re North 
age Produce & Supply Soc., [1922] 2 Qh. 


302. Add. Annotations :—Expld. Re oe Wales 
Produce & Supply Soc., [1922] 2 Ch. 3840. 
Refd. Blakey v. Pendlebury Property 
Trustees, 1981] 2 Ch. 255. 


Other property of industrial 
society—-Charged by debenture.|—-Re Nortrs 
Waxes Propuce & Suppiy Sucrery, No. 
144a, ante. 


Add. Annotations :—Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249: He 
A Bankruptcy Notice, [1924] 2 Ch. 176; 

Russian Commercial & Industrial Bank v. 
Comptoir d’Kscompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 ; Hudders- 
iy er Worsteds v. Todd (1925), 42 


For ‘‘ does render the bill of sale void,” 
read ‘‘ does not render the bill of sale void.’’ 


872. Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 








302a. 


329. 


346. 


ENGLISH AND Empire Diarst SUPPLEMENT. 


417. Add. Annotation :—Consd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 


418. Add. Annotation :-—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

420. Add. Annotation :—Apld. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 

420a. —— ‘ Cows, n nineteen short-horns & one 

Jersey cow.’’]-——Held: farm stock described 

in the schedule to a bill of sale as above were 

specifically described within 1882 Act, s. 4.— 
ERBERT’S TRUSTEE v. HIGGINS, [1926] Ch. 

704; 95 L. J. Ch. 308; 185 L. T. 821; 42 

T LL. RB. 525; 70 Sol. Jo. 7083 [1926] 

B. & O. R. 26. 

Add. Annotation :—Apld. Herbert’s Trustee 

v. Higgins, [1926] Oh. 74. 

Add. Annotation :—Refd. Stott v. Shaw & 

Lee, [1928] 2 K. B. 26. 

Add. Annotation :—Consd. Stott v. Shaw & 

Lee, [1928] 2 K. B. 26. 

———.]—-SToTr v. SHAW & 
LEE, Lrp., No. 228a, ante. 

444. Add. Annotation :—Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

450. Add. Annotation :—Consd. 
Lee, [1928] 2 K. B. 26. 

453. Add. Annotation :—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 


423. 
435. 
439. 
439a. 











Stott v. Shaw & 


293 v. —— —— Réferents to descrip- 
tion in another instrument.}—Held : 
goods & chattels must be so set out on 
the face of the instrument as to be 
reer identifiable, & a reference to 
anotber juetrument cannot suttico; & 
= to ey eben ace peau’ ed goods the the 

NN 
(1993) 3 it L. R. O86 : "33 Man. L. R. 
153; [1923] 1 W. W. R. 1190; 3 
C. B. R. 828.—CAN. 


qi. ——.}—When a mitge. of a car 
was made by H., he was owner of only 
one uniivided half-share io the car :-— 
Feild: notwithstanding the conseut of his 
partner to the or ag it was valid only 

» the extent of ’a half share; the 
fact that shortly after giving the 
security H. became the sole owner did 
not operate retrospectively under 
Chattels Tranafer Pat 8. 21.—BoOWDEN 
v. R., (1921}] N. Z L. R. 249.—N.Z, 


PART V. SECT. 2, SUB-SECT. 6.—G. 


pi. Rights of grantor.J—The 
oor venant implied in instruments by 
piled of security over stock which, while 
ae idding the removal of stock without 
he grantee’s consent, permite arale by 
ihe grantor in the ordinary course of 
bustness, provided that the number of 
stock is not thereby reduced below the 
number stated tn the recurity, does not 
require as a condition of a valid sale 
that the proceeds be paid to ee 
rantee.—N ATIONAL ce oF NE 
“ 11925) 





LEALAND v. DaLaeTyY & Co 
N.Z. L. R. 250.—N.Z. 


PART V. SECT. 2, SUB-SECT. 8.—A. 


sh. Attachment after si ure but 
before delivery.|~~The fact that the 
inventory of goods & chattels referred 
to in the chattel mtge. {n question 
herein was not attached thereto when 
the mtgor. signed the mtge. but was 
attached subsequently held not to 
invalidate the mtge. The inventory 
was attached, under instructions from 
the mtgor., before the mtge. was 
deliv to the mtgec. & before the 
mtgor. had obtained possession of 
the goods node: a bill of sale from tho 

He v. SCOTT <4 TEMPLE, 


PART V. SECT. 2, SUB-SECT. 8.—B. 


b (p. 70) i. Clause capable ia 
different constructionsa—Su 
description is thsi when it : 
apparent that the mtge. covers al} the 
chattels of the Seti kind owned by 
the mtgor.—Royat BANK OF CANADA 
v. MACKENZIE, [1932] S. C. lt. 524; 
2 re L. R. 12.—CAN. 





415 -}-—BANQUE 
p'HocurLaga v. HAYDEN & GILLESPIE 
ELEVATOR -» (1922) 1 W. W. R. 


1054; 63 D. L R. 514; 17 Alta. L. R. 
277.—-CAN. 


———_ Mines SER 


415 xii, —-— -—-—- ——-.}—Tho de- 
scription of the goods in the chattel 
mtge. in question herein held not to 
be sufficient to satisfy the requirements 
of sect. 17 of Chattel Mortgage Act, 





hk. S. S., 1920, c. 200, which provides 
that the goods must be so described 
as to be “* readily and oS =own Lore 
Onna te 7? Mi ANNIN 
(1930) Ww. W. RR, 526 : "19810 4 1 
D. L. rn 96.—CAN. 

416 vii. ——— —-——.}—The in- 


solvent assigned to Sot 4 fgets rsonal 
chattels described at the foot of the 
bill of sale situate on block 151... & 
** all other persona! chattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which are now or 
during the continuance of this security 
may be in upon or about the said land 
& elsewhere.”” The insolvent had 
other chattels situated on another 
block of land :——HZeld : the bill of sale 
did not satisfy the requirements of s. 9 
of Bille of Sale Act, 1886, & the 
omissions contained in the bill of sale 
nore Sag pa oe ae: —Re IOHR- 

THe OFFICIAL 
cel (1928), 3. A. & R. 113.— 


e 


(p. 7 —— “ Hight pure bred 
ved poll foie oa bil of sale of cattle 
described them as “ eight pure on 
red poll cows named as follows giving 
the namea, in the possession o 
& past on a named Huiber 
reserve ” :—Feld : (1) the description 
waa sufficient, in the absence of evidence 
that claimant had rod pol] cows other 
Lape brea corer by Phe bill of sale 
086 waders thereby 


moult of F itientiioation 
was on the party tiecking 2) tne dot of 
6 


| 


sule to show that the cows described 
were inoapable of identification even 
on ee proper inquiries.—-RoBIL- 

ny Ne hia eats re sh R. 
178; i926) 2 Ww. W 350 20 
ow lL. R. 559.—~ CAN, 

n (p. 73) £. ** Jssue of’? named 
**animal.”"}—It is not a sufficient de- 
scription to describe an animal as the 
issuc of another animal when the 
animal has at the date of the mtge. 
ceased to follow its dam for nurture.— 
REBSER vt. BRWLEY, Adak 1 W. W. R. 





1134; 65 D. L. R. 58; 17 Alta. L. R. 
348 .—CAN. 
k (p. 74) i. ~— ——- —-.}-- KING 
DOMINION Bank, {1920} 3 W. W. R. 
205. -—CAN, 
PART V. SECT. 8S. 


p i. —— Reference in schedule to 
earlier mortgage.}-—-OTAGO es bag 
ae pelea fh ASSOCN. OF NEW ZEA- 

Lrp. v. McGowan, 1995] 
N. "L. R. 482.—N.Z. 


PART V. SECT. 4, SUB-SECT. 1. 
466 i. Naa © sha pie cali 
requirements—H ow {or mor e valid.) 
— Bills of Sale Act, B. Hiv (o. 142), 
s. 5, affords no protection for a mtge. 
not executed & attested in accordance 
with s. 3 subsequent to another mtge. 
also not in accordance with s. 8. Sneh 
prior mtge. is good ar between the 
pores & those who are not protected 
. 5.——-MEADE t. DESOHENE, [1923] 
4 %. “L. R. 332 .—CAN. 


aed V. SECT. 5, SUB-SECT. 1 


.}~-Chattel mtges. unregis- 
laned ‘under such an agreement :-——Held: 
void aa a mtgoe. of the land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
oe ae & SxcorD, LTp. v. MER- 
a SOL; oF CANADA, wet ene 1 





W. AW $1 1 D. lL. R 2 309.— 
CAN. 
PART V. SECT. 5, SUB-SECT. 2. 


ei. —— Declaration aa to bona fides 
sworn six days before execution. }—Held : 
ity solar a pur ign © trustee 
in bkpoy. o or, Fe IBBONS, 
ee 3 D. iT the 61 ae «| 0, B. R. 16.— 


496. Add. Annotation :—Retd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. O. 798. 


498. Add. Annotation :—Consd. Commercial Credit 


{1922} 2 Ch. 802. 


PART Vv. SECT. 5, SUB-SECT. 3. 


492 i. -——  ——— -}-Held : @ docu- 
meut not a “true copy ” was null & 
void against purchasers.—OCOMMERCIAL 
OREDIT Co. OF Canaba, LTD. v. FULTON 
BROTHERS, Fae - C. 798; 93 
L. J. P. 12 0L. T. 723 39 
Ts Lav Fx 684 : tives B. & O. R. 102. 
—OAN. 


PART V. SECT. 5, SUB-SECT. 4.—A. 


0 (p. 86) 1. —— Bill for future ad- 
vances. eens o. PETERS (1919), 
47 ae . Rk 1.—CAN. 


p. 86) ii. Effect of omtanion— 

Part Me goods delivered.}—Held ; bill valid 
where there was an immediate de- 
livery followed by an actual & con- 
tinued change of possession, & where 
Fring had been sold & the procecds were 
ing in the eee arin — KIPPAN 
woe oe eee ag? R. 601: 1 

4 Pint a R. 64.— 
OAN! 


o (p. 86) iii. ——~-.}—L., a dealer in 
cars, being about to buy a car & 
ee money for the purpose, 
apples o pitf. for the money, which 
was lont. Two documents were a 
cuted, a bill of sale by L. to pltf. & 
an agreement for a couditional sale by 
pitf. to L.:—Held: transaction was 
a mtgo. of the car by L. to pltf.: 
pitf.’s rights against deft., who had 
scized the car under a subsequent 
assignment from L., were governed by 
Bills of Sale & Chattel Mtge. Act. 
Affidavits of execution & bona fides 
were not made nor wore the ducuments 
registered, therefore pltf. could not 
succecd as aguinst deft. who was a 
purchaser in guod faitb & for value.— 
COMMERCIAL FINANCE CORPN., LTb. v. 
OAPITAL mee CoRPN., LTb., 
OAnY 1D. L. R. 1007; O. R. 22,— 





q (p. 86) i. ee ——, }— Re 
McvVonaGH (Ont.), [1926] 3 D. L. R. 
36. 7C. B. KR. 686.—CAN, 

m (p. 36)i. ——— ———— Omission 
of stutement as to knowledge. }—CRAIGU 





(W. GG.) & OCo., Lrp. vo. GILLESPIE 
(1920), 47 O. L. R. 529; 54 D. L. RK. 
514.—CAN., 

@ ip. 87) 1. Bank taking mort- 





gaye-—~Local manuger—W ithoul written 
authority.) — lield : suiticient. — He 
GAUDREAU, Lr p- ha see a ae OF 
as as {1922) Ww. W 9; 66 
L. R. 831.—-CAN e 

‘508 va. -}—While it 
Is very desirable, the absence of date 
is not fatal, as the Ordinance does not 
oe pai any furm of aftidacit.— 

ANQUE D’HocHELAGA t HayYDEN & 
oe EuevaToR Co, [1922] a 
Ww. Bs 1088 j ; 63 D. L. R. 614; 


PART V. SECT. 5, § SUB-SECT. 4.—B. 


sk. Presumption of accuracy— 4 bsence 
vA evidence to rebul.j—He GavupRKEAC, 
8 











cp. KHOYAL BANK OF OaNaDa, [1922] 
V WwW, R.793 06 LD. L. R. 831.—CAN. 


. 88) ee - Necessity for affidavtl 

‘ aaa ie under corporate seal of 

ny. IVERUOOD v. TAYLOR, 
ae We we R. 62.-—-OAN. 


(p. 8. P. LAVEBUOOR Ms 
k (p. 88) i. Sr oe 


Vol. VII.—Bills of Sale. Cases 495—672, 


Co. 
798. 


of Oanada v. Fulton, [1928] A. O. 


652. Add. Annotation :—Expld. Gordon v. Gold- 


Part Vil.—Avoidance. 


648, Add. Annotation :—Consd. Shears v. Jones, 


The absence of the date of execution 
of a chattel mtge. from the affidavit of 
the witness ren ers the intge. invaiid.— 
NORTH AMERICAN LoMBER Co., LTD 
tv. BANK OF MONTREAL, fisez) "i 
W. W. R. 1265; 65 D. L. R. 348; 
15 Sask. L. R. 378 -—CAN. 

k (p. 88) ii. ——- ——~ ——.J—Re 
LAWSON, Hr p. SHANKEY, [1925] 1 
D. L. R. 1100.—CAN. 


nh (p. 88) i. -——- —— The 
affidavit must strictly comply w th the 
form in the statute, or the mtge. is 
void aguinst creditors of mtgor.—Re 
Raper, Ex p. Jamingon, [1924] 4 
D. L. R. 789; 5 0. B. R. 184.—CAN, 
p (p. 89) i. ——._ ———~ ——— Omission 
of materiat fact.}—PROCTOR v. ANDER- 
30N & NORTHERN ELEVATOR Co., LTD., 
KEKMAN & ee & MALLERY, 11921] 
d (p. 90) i. —————— Misstatemeni— 
W het er bill vitiated.}—Re BLAIR, a 
Mar_Le LEAF MLLaG. Co. (Ont.), [1927] 
3D. L. R. ar 8 C. B. 329.—CAN. 
r (p. 91) ——.}— 
Eyerce Vv. ee (1877), 27 O. P. 309. 


_ P(p. 91) ii. Not filled 
in.J—-Held; the affidavit of buna 
fides was insufficient.—McINTYRE v. 
Lee. BANK (1885), 2 Man. L. R. 305. 





catered 














PART V. SECT. 5, SUB-SECT. 5.—D. 


596 iii. Not stated tn mortgaye— 
Slated un affidavit.}—The etatement of 
the uddress of the agent of mtgee. in 
the affidavit of buna fides is sutiicient 
to satisfy the statutory requirements 
although mtgee.’s addrovw ies not stated 
In the mtge. itself.— IMPERIAL LCMBER 
Yarps, Ltn, v. FERGUBON, COOKSHUTT 
PLow Co., CLAIMANT, {1922} 2 W. W. Bt. 
133; 65 D. L. R. 758.-—CAN. 


PART Vv. SECT. 6, SUB-SECT. 8. 
1 (p. 101) 4. ——.}—If the 








mtgoe., during the currency of a 
mtg. before renewal mer 
NECLARA takes actual possession of 
the goo : & makes no sale or change 


of title, the mtge. remains valid & 
etfective winout wo —McCaBE v. 
ae {1922] 3 - W. R. 465; 70 
D. L. R. 25.— AN. 

1 (p. 101) ii. S.P.—Re BLackKBuURN, 
Ez p. MorratTt, (1925) 2 D. L. R. 1206; 

5C B. R. 698.—CAN. 

n(p. 102)i, ——~- ——.)—Re NaTHAN 
CRYSTAL, Er p. HAWTHORNE, {1925} 4 
D.L. R. oe CAN. 

Er p. hae Ont.: )» , [1928] rat D. ar R. 
705; 7 C. B. 605.—CAN 

t ( p. 102) i. —— Statement filed after 
proper time.}—Held : the chattel mtge. 
was vold.—AHe NATHAN CRYSTAL, Er p. 
HAWTHORNE, [1925] 4 D. L. R. 1078.— 





CAN. 
616 iii. -}—McCasBr 
v. Coste, [1922] 3 W. W. 4653 70 
L. R. 25 —-CAN. 





.}—McDon 
ALD ©. CARRY, a led D. iv R. 1018; : 
2W. W. R. 97 
616 vee. When an 


order permitting the filing of a renewal 
Seer is obtained on an ez te 
lication while the question of the 

ta of the chattel m . are coram 


stein, [1924] 2 K. B. 779. 


v. Gething, [1922] 1 K. 


B. 236. 


judice in other proceedings, the mtgee.’s 
osition should not be taken tw have 
yn bettered in any way thoreby.— 
Ke Bit.L’s EstatTr, (1924) 4 D. L. BR. 
876; 3 W. W. R. 475.—CAN. 

616 vi. —— Fruin what date 
time for subaequent eer ed. }-— 
McCaBE v. CosTr L1922) 3 . W. R 
465; 70 D. L. kK. 5.—CA N. 

618 viii. -+—-Where deft. 
purchased goods from mtgor. paying 
full value & knew of the mtge., but con- 
Bidered he wae entitied a a matter of 
luw to rely upon mtgee.'s tuilure to 
file renewal :—Held: deft. was not a 
purchaser in goud faith. — CANADIAN 

ANK OF COMMERCE v. MUNROR, {1925 ] 
ban L. R. 368; (1025) 1 W. W. R.1 1.— 











bile VI. SECT. 2, 


r(p. ——— ———. + LIVERGOOD 
v. ree 1820) 3 W.W. R. 67.--CAN. 
r (p. 107) tiii-—— ——.}—The 


creditors entitled to the protection of 
Chattel Mtge. Act, R. 

(c. 209), are all creditors of the seller, 
& not merely those whore claims have 
been prosecuted to judgment.—FirstT 
NATIONAL BANK OF ee v. 
MANN & Conway, [1925] 3 . 
648; [1lyzd5l 2 W. W. R,. big e 19 
ae a R. a —-CAN. 
Cred tor” in Lills of Sale Act, 
R. S. 1922 (c. 151), 8, 12, includes 
a able. coutract creditor.—LAPIERRE 
v. Twin CITY GRAVEL & CONCRETE 
Co., Lrp. & TERWILLEGER (Alta.), 
vee) 3 W. W. R. 775.—CAN, 

(p. 107) i. —— —— Obtaining 
hidguvent eeeenay to sale.|\—Held: 
** creditors.” ICKELSON v. NASB 
SIMINGTON Co., [1923] 3 W. W. R. 843. 
—CAN. 


t (p. 109) i. Before nap: 
ment recovered by creditor.}-—lLle 
mtgee. was entitled to maintain her 
rgbt as aie —-HENRY v. SEXSMITH 
(1921), 64 D.L. KR. 373; 500. L. R. 
278.—CAN. 

t (p. 109) H. ~—— Subsequent setevre 
é& dispusal of goods by grantee.|—Held sx 
@ defective bill of sale could not be per- 
fected by a seizure & dixposm of the 
gvods thereunder as uguinst creditors 
who bad already svized the wir acer 
ieee Pear Scraae, (1925) 1 
Aa KH. 240; [192413 W. W. RR. 905.— 














t (p. 109) Lil. - : Grantor remaining 
in pussession—W hether bill avoided. |— 
SHERIFF v. MOCK EEN (1883), 23 N. B. R. 
184.—CAN. 

d (p. 309) i. ——.}-Stoan vv. 
Orrawa CaR MANUFAcTURING Co. 
bo. Ca L. R. 333; 60 0. L. R. 


lien subsequently obturned. jie Mus- 
TARD, [eae LD. L. KR. 922; 4 
oa 140; affd., 24 O. W. N. 


sk. Against rincipal—Agent grant- 
ing bill iithuut authority. }-ALLEN ¥, 
NORFOLK CO-OPERATIVE DaiRyY Co,, 
LTD., (1923) N. 4. L. R. 715.—N.Z. 


— VI. SECT. 3, SUB-SECT. 1.—A. 


(p. 110) {. Chattels subsequently 
‘ain bargainee.J—A Dill ear sale 
void under the statute cannot be made 


Cases 678-—788a. EnauisH anp Empre Diasst SuprlEeMeEnt. 


678. Add. Annotation s—-Consd. French v. Gething, 


673a. — 


678. 
689. 


695. 


704. 


706 


708a. 


valid by any subsequent possession 

Mota 8H) TD ie " R MeOrs 1 oc dptPe 226) f 
AW, . se 
OA Le! 34 Man: Le Re 6k-- pgbange of Po 
’ 14)5. —— ——-.J-- YOUNG #, 

MascEs, a 24] 8 R. 426; 2 

cas - 816; 20 rm . R. 431.— 


675 


antor.}—A father living with his 


sold 


Held 


noe on of the furniturc must be Sale 
eemed to have passed with the titl 
at the time of sale, the sale note there- 


(1922] 1 K. B. 286. 


a post-nuptial deed in 


-o 
May, 1914, a husband gave wife certain 


household furniture in the house in which the 


busband & wife lived together. The furni- 
ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors :—Held: the furni- 
ture was not in the ion or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & san tredeuaet or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. ait s. 10.—FRENCH v. GETHING, 
[1922] 1 K. B. 236; 91 L. J. K. B. 276; 126 
L. T. 394 ; 88 T. L. R. 77 ; 66 Sol. Jo. 140 ; 
{1922} B. & O. R. 30, C. A. 


Add. Annotation : ag tint iis v. Gething, 
(1921), 91 L. J. K. B 


Add. Annotation: a National Pro- 
vincial & Union Bank of England v. Charnley, 
{1924} 1 K. B. 481. 

Add. Annotations :—Consd. National Pro- 


vincial & Union Bank of England v. Charnley, 
{1924} 1 K. B. 431; ue poe ee) Ch. 962. 


Refd. Performing Ber ree - London 
Theatre of Varieties, {1924] A. O 
Add. Annotation :—Refd. N ae Pro- 


vincial & Union Bank of England v. Charnley, 
(1924] 1 K. B. 431. 


Add. Annotations :—Consd. Kursell v. Timber 
Operators & Contractors (1926),95 L. J. K. B. 
568. Refd. Performing Right Soc. v. London 
Theatre of Varieties, 11924} A. C. 1; Be 
Wait, [1927] 1 Ch. 606; Cotton v. Heyl, [1930] 
1 Ch. 510; Re Williams, Richards v. Williams, 
[1930] 2 Ch. 378; Blakey v. Pendlebury’s 
Trustees (1931), 47 'T. L. BR. 603. 


—-——.]——The grantor of a bill of 
sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pitf., his wife. The bill of sale 
was given a8 security for a loan to the grantor 
from deft., & at the time of ites execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 








r (p. 118) 1, 
iil. 





Grantee daughter of  Go., -» (1932) 
cai 


ughter in a house owned by him 
ay her the furniture in the house 


here there has been 


being bond fide, Satis 
change 


fore was not a document conterein Marc 


Rot re to seize or take po 


ALSARINI 0 
L. R. 87 4.—AUB, 


di 
registration as a Dill of gale. 3 
LEWis, [1931] Argus. 


728a. Owner—Statutory declaration that 


PART VI. SECT. 3, SUB-SECT. 1.—B. lease.}-—-FRANOCIS vv. 


da 
Bills a Sale F OndinAnee, Cc. O., 1898 
C HpALd 8s. 9, must be open.— DOMINION 
mgm Co. v. ALBERTA FisH Co.,, 
pa} 3 W. W. R. 619.—-CAN. 


~}——STRAKEN ¥. 
bigest gi oF SCOTLAND CANADIAN oe 


Goods sold— Actual 
for sum of money, which she possession Knowledge o oF an 
immediately paid, & a sale note specify- 
ing the articles sold was signed by him. 
There was no delivery of possession, & 
the furniture remained in the house, & Jed 
both ee continued to live there :-— 


of goods, &. as Serban” the” ee 
an actual change of reap es know- 
of that change 
creditor will be su alent pi him t 
the ip renients of Bills of 
onto {tee. rie with respect 


Ww 
rest of os public iknow w of it or not.—— 
D. LR L S613 Ls {lee LW Ww. wk 


yee 
ane 1 mortgage on crop 


of solrs. acted for all the parties in this trans- 
action. Ona claim by the wife Hei the goods : 
—Held: she was estopped from oonae 
that the goods were those of her husband, 
thus showing that the bill of sale was void 
as against deft. under 1882 Act, s. 5.— 
WESTEN v. FarrBRIDGR, [1923] 1 K. B. 667 ; 

92 L. J. K. B. 577; 129 L. T. 221 ; 67 Sol. Jo. 
408; [1928] B. & O. R. 86. 


710a. ——— ——- Voluntary deed of gift by husband 


—-Declared void after date of bill Lol gto man 
who was in debt executed a deed o afro his 
furniture in favour of his wife, who 
granted a bill of sale upon'the furniture 4 sap & 
rson who took for value & without notice. 
mgr t the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment prelibar the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, s. 5, on the ground that the grantor 
was not the “ true owner’’ of the furniture 
at the time of the execution of the bill of 
sale :—Held: until the deed of gift was set 
aside the donee thereunder was the “ true 
owner ”’ of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of was 
set aside, claimant obtained a good title under 
the bill of sale-—Harrops, Lrp. v. STANTON, 
([1923] 1 K. B. 616; 92 L. J. K. B. 403; 128 
L. T. 685 ; [1923] B. & C. R. 70, D. C. 
Add. Annotation :—Refd. Wilkins v. New 
ee Securities & Hawkings (1922), 39 
Add. a eas — Expld. & Apld. Re North 
ane Produce & Supply Soc., A 922] 2 Ch. 
aoe Annoiations : — Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76; Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
Banque Internationale de Commerce de 
caer v. Goukassow (1924), 40 T. L. R. 


oods 
belonged to grantor.}—WESTEN v, Fair: 
BRIDGE, No. 708a, ante. 

(Sask.), 


Bocz 
{1929} 4 D. L. R. 38.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2. ae 


686 at ———, }— LIQUID Se ae 
Co. v. ee ig Bed i D. 
1092 ; 64 Oo. L a 


PART VI. SECT. 6, SUB-SECT. 2 


‘ aorond bill to cure invalidtiy— 
Second vdilt valid, }+~Where have 
¢ = been sold bond fide de & a Gill of gale 


not duly the seller gives 
fe bu yer . new bill of rege el ak rebies 
8 od for ation datin, 

ghia the en tion of the first, w on ts 
regi Let indn A Beller’a creditors 
na poritio proceed against the 
oa {t willl eatitie the buyer to hold 
her the them as against the credita POU 


NaTIONaL BAanx a eoue 
1928 as: MANN & E Conway, 1193818 D 
as se " Gees) b, ; 


646; reveg., [1925 1 
<r woo, R. 809. bio.--GAN. i 
}~-Althongh the 


Vol. VIL.—Bills of Sale. 


Cases 76la—800. 


Part VIl—-Rights and Liabilities of Parties. 


rovisions of Chattels Transfer Act, 
Pood, uire that the true bargain 
between the pestice to an instrument 
shall be recorded at the time when the 
instrument ia Pin iy taeda yet there is 
no in the Act from which it can be 
inferred that a instrument is 
to become void if it be varied by a 
subsequent agreement which is made 
between the same parties & which is 
iteelf unregistered.—GUARDIAN, TRUST 
& EXEcuTORS Co., LTp. v. EQUITABLE 


LOAN & Frnanor Co., Ltp., 
N. Ze L. R, 702.—N.Z. pene) 


sm. Second bill invalid—Firat bill 
valid only between parties.}—TornaM 
v. MoToR SECURITIES Co., FEDERAL 
Motor Co. v. TopHam (B. ©.), [1928 
3D.L.R.153; affd., [1929] 1 D. L. R. 
ae W. W. R.116; 40 B.C. RR. 375. 


PART VII. SECT. 1, SUB-SECT. 2. 
o 1, ——.}—-TULLY v. ANDREWS 

(1921), 59D. Lo he bey oan. 

PART VII. SECT. 1, SUB-SECT. 3. 


756 x. —— ——.}—DORMAN v. 
CRAPPER (1914), 27 W. L. R. 599; 6 
W. W. R. 551; 17 D. LG. R. 121; 7 


Sask. L. R. 229.—-CAN. 
PART VII. SECT. 2, SUB-SECT. 2.—A. 


xi, ——— —--—, ]--- WARNER v. DORAN 
(1931), 2 M. P. Ii. 574.—CAN. 


sg. Scizure under insecurity clause. }— 
Insecurity clauses in a chattel mtge. 
are strictly construed & their terins 
must be rigidly complied with. In 
order to avail himself of an insecurity 
clause in a chattel mtge. the mtgeo. 
must proceed, not upon an iinaginary, 
whimsical or arbitrary belief, but 
upon an honest, sincere belicf based on 
reasonable grounds, & if he invokes 
such clause to uphold a seizure .he 
must have made the seizure because of 
that. belief, & not for any other reason. 
-—-MEINCKE v. Ciry Darky, Ltn. 
(No. 2), {1932] 2 W. W. R. 398.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—B. 
_d i. ———~ Proceedings to cancel prin- 
cipal security.)-- Where it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress underacollatera] chattel mtge.: 
——Iield: the right to seize under the 
mtge. was not ourtailed by reason of 
rooeed! to cancel the agreement.— 
OK v. ORR, (192411 D. L. R. 920; 

1 Ww. Ww. R. 1027.—CAN. 

d i. —— Principal security satia- 
fied. |~—-AMHERST Boo'tr & SHOE Co. v. 
CaRTER (N. B.) (1922), 70 D. L. R. 
110.—CA a 


. Exemptions A 1920 (c. 61)— 
Ratent Or oan NG: dependent 


on prior ngs with property.J—A 
chattel mtgor.’s right under Exemp- 
tions Act, 1920 (c. $1), s. 3, to claim 


that certain of the mortgaged chattels 
are exempt from eeizure under the 
mtge. does not depend in any way on 
his dealings with the mortgaged pro- 
perty prior to the selzure. herefore 
where a tmtge. covered thirty horses 
the fact that prior to the soizure the 
Intgor. sold n of them did not 
disentitie him to claim four of the 
remaining twenty as exempt; four 
being the number allowed him by said 
Act.—Burrows v. JOHNATON (Sask.), 


(p98) 4D. L. R. 865; [1928) 3 
e . R. $37.-—CAN. 
= ne eet that a debtor js 


, Annotation :—! 


. 606. 


not a resident of Saskatchewan does 
not disontitle him to the benefits of 
Exemptions Act, R. 8. 8., 1920.— 
He bey oes; Hols a we We 
780.—CGAN. ‘ 

sp. Whether seizure amounts to dia- 
tress.J}—Where there is a legal distress 
it must be exhausted before concurrent 
remedies can be enforced. The soizure 
in question herein, made under a 
chattel mtge. which gave a right to 
distrain as for rent :—Held: not to be 
a distress, but an exercise of the othor 
provisions of the mtge. authorising 
the seizure & sale of the goods.—Com- 
MERCIAL FINANCE CORPN., LTbD. »v. 
Wiurson, [1931] 2 W. W. R. 578; 3 
D. L. R. 601.—CAN, . 

sq. Necessity for seizure by sheriff— 
Distress Act, R. S. S., 1930, 8s. 6— 
What amounts to “ chattel mortgage.” ]— 
A document which although in form 
an absolute bill of sale is in reality 
& mtge. is a “chattel mtge.” within 
sect. 6 (1) of Distress Act, R. 8. S., 
1930, which provides that no chattels 
covered by a chattel mtgo. shall be 
seized or sold except by the sheriff 
or & person authorised by him, & also 
within sect. 3 of Exemptions Act, 
R. 8. S.,-1930, which provides the right 
to set up a claim of exemption in the 
case of a scizure under a chattel mtge.— 
DRIEDGER wv. Script, [1931] 3 
W. W. R. 514.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—C. 

785 ii. Rights of creditors.\~— 
Re BERRINGER, [1930] 1 D. L. R. 882; 
11 C. B. R. 221.—CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 


y i. -}—KNIGHT v. 
T. S. PATTiLLo Co., [1927] 3 D. L. R. 
13; 59N.S8. It. 357.—CAN. 

y, fi. ——- Deduction of expenses of 
realisation.|}— YUKON HARDWARE Co. 
v. MCLENNAN (Y. T.) (1905), 2 W. L. R. 
294.—CAN. 

y fil. og ——,]-— See, also, Ww 
(p. 142), ante. 

sq. Necessity to obtain leave of court 
—J urisdiction of court on application. | 
—RUDDER v. LUNDIN, Ite EXTRA- 
JupiciaL SeizcorEs <AoT, [1922] 2 
WwW. Ww. R. 974; 67 D. L. R. 657.— 
CAN. 

ar, ——— For mortgagee to bid at sale.) 
—STEWART v. COCCIOLONE, [1930] 3 
W.W. R. 141; 4D. L. R. 876.—CAN, 


PART VII. aid 2, SUB-SECT. 4.— 


e ° 





802 iii, —— ——— ——.]—KING vt. 
802 iv. . -—Where 6 trader 
Sebi a chattol mtge. upon his atock-in- 
rade & it is shown either hv theexpress 








terms of the mtge., or by necessary 
implication, that the intention of the 
arties is that the mtgor. shall remain 

A ossession of the stock-in-trade 
mo d, & carry on business there- 
with in the ordinary course of tradc, 
a purebaser from him of any of the 
mortgaged goods, bo 4 in the 
ordinary course of business, will obtein 
title to such ds freed from the 
mtge.; but if the mnive: on its true 
construction doves n contemplate 
that the mtgor. is to be at liberty to 
ose of the mortgaged goods in the 

oO course of hie trade, a pur- 
chaser of such mo ods will 
hold the same subjec the mtge.— 
SASKATOHEWAN OO-OPERATIVE LE- 


Re Wait, [1927] 


vasun Co., LTD. v. CANADIAN Pacrrt 
Rr. Co., [1924] 3 D. L. R. 5253 2 
Ww. Ww. RB. 910.—OAN. 

r i. Prior -}~~The pur- 
chaser from a mtgor. fn good faith 
of movables mo without 
possession takes them from the 
mtgee.’s lien.—-BACKER, KLORASANOB 
v. AHMED Esmai JAMAL (1927), 
I. L. R. i) Ran. 633.—IND. 

807 : 











ao -}--A second 
chattel mtge. made in good faith, & 
for valuable consideration, takes 
priority over a prior chattel 
mtge., even if the second migee. has 
actual notice of the prior ht ae 
RoFr v. KREOKER (1892), 8 Man. L. R. 
230.—CAN, 


810ia. —————— By dill of sale.J—D. 
executed a bill of sale, duly registered. 
asrigning to the Crown (inter alia) all 
after-acquired chattels. D. subse- 
quently exccuted in favour of deft. 
another bill of sale over certain farm 
implements uired since the first 
bili of sale. pon the sale of these 
implements the who claimed 
proceeds on the ground that upon 
thelr acquisition Cart became subject 
to the security of the Crown. Deft. 
was aware that the Crown held a 
chattel security, but believed {it com- 
rrised other chattels than those con- 
ined in his security :—Held; the 
title acquired by e Crown waa 
equitable ealy & since deft. acquired 
a good title at law for value & without 
notice of the special] provision in the 
Crown’s security, the lega) title pre- 
vailed over the equitable title: & 
deft.’s knowledge of the existence of 
the former bill of sale did not amount 
to constructive notice of its contents.— 
v. CANTERBURY Farmwerse Co- 
OPERATIVE ASsOCcN., LTD., (1924] 
N. Z. L. R. $13.—N.2Z. 


r i. Title of chattel morigagees 
mot derived from “tenant” within 
Distress Act, R. S. dA., 1922 (ce. 97), 
s. 5—WMortgagees protected from dis- 
ean L. R. 853 [1927] 2 W. WwW. R. 


814 il. ——— After removal of goods by 
grantor.}—Deft. leased a house to P., 
who gave a bil] of sale of goods to pitt. 
& received from him a lease of the 
goods for two years. Before a quarter’s 
rent came due, P. moved the goods off 
the premises; deft. followed them & 
distrained for the rent; plitf. gave 
notice that he was owner of the goods 
& forbade the sale, but deft., believin 
the bill of sale to be fraudulent, sol 
the goods under the distress :—Held : 
deft. was liable.—P1pGnon v. MILLIGAN 
(1871), N. B. Dig. 282.—CAN. 





PART VII. SECT. 2, SUB-SECT. 4.—0. 


$19 iti, ——— JIJrrigation district— 
Postponed to mortgagee to secure price 
of seed grain.}--By virtue of the 
amondment of 1923 (c. 26), to Bills of 
Sale Act, the righta of a mtgee. under 
a chattel mtge. given to secure the 
price of seed grain are superior to those 
of an irrigation district resting on a 
distress levied on the mortgaged crop 
for arrears of rates due by the mtgee.— 
GuripH & ONTARIO INVESTMENT 
& Savinas Society v. BOARD OF 
Tucano busta (8514 Danek 
RRIGATION D1atTRicrT LL. 
522; [1995] 8 W. W. R. 475.—CAN. 


Cases 824—846. 
824. Add. Annotation :—Refd. ee Building 
830a. 


a ean v. 
Ww. Ww.R 


Society v. Keighley, [1981] 2 K. B. 248. 
-J]—In June, 1921, a bill of sale, 
which was duly registered, was givén to 
secure £400 with interest at 24 per cent. per 
annum. An agreement waa afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the ren antor a further sum of £550 upon 
having the payment of these sums, makin 
together £1,000 with interest thereon, sec 

by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale = 
claimant, by which, in pursuance of the 

ment & in consideration of £450 then paid “a 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 








PART VII. SECT. 8. bi. 


831. 


846. 


——.}—The assignee of a bill of 
sale & lien notes, Sehish are in effect a 


EneuisH anp Emptre Dicust SupPLemMENnt. 


from all °4 uity of redemption under the bill 
of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
4d annum. The latter deed was not regis- 
red as a bill of sale under the Bills of Sale 
Acts :—Heild : the deed was not a “ transfer 
or assignment ”’ of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which iteelf required to be re 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof.— MARSHALL & SNELGROVE, LYD. »v. 
Gowen, [1923] 1 K. B. 856; 92 L. J. K. B. 
de 128 L. T. 829; [1923] B. & U. KR. 81 


Add. Annotation :—Consd. a aert & Snel- 
grove v. Gower, [1923] 1 K. B. 356. 


Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties. 924] 
A. ©. 13 Re Wait. [1927] 1 Ch 608; Ditcham 
v. Miller (1931), 100 L. J. P. C. 177. 


eat 4D. L. R. 279; 2 W. W. R. 
4.—CAN. 


{. ——,}—In order for an 
assign chattel m can stand in no better ——,}-—-TRADERS TRUST Co. v. 
the debt 2 of a chattel mtgo. ‘an actian tion than the original holder Gai wronp [19g 1 DAL. 8.1167 3 08 
him alone inst mt his ereof, & muxt hold the aame subject . L. R. 381.—OAN. 
ment must absolu wes in to exieting equition, & be is Hable I 7 Pp ithe ts SECT. 
& notice thereof in writing him of the chattela covered d by the - aye sys ie rr 


ave been given to mtgor.— 
GawacHE, [1921] 2 
, 564,—CAN, 


of pale & lien notes. 
Jaw Motors, Lrpv. & J. Hise LTD., 


10 


Moose caer 0. Bt Lainie (1922), 67 D. L. R. 


1198a. 


Vol. VII. Cases 119a—604a. 


BONDS. 
Part Il.—Validity. 


Warden of fleet——Pleading.)—Huaains 


v. BAMBRIDGE (1740), Willes, 241; 125 BH. R. 


1152. 


contain a recital of the pa 
sideration, & the annuity 


155a. 





-|—If a bond to secure an annuity 


ent of the con- 
as been paid for 


several years, the actual ee of the 
consideration will be presumed, ouge there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject.—Hastam v. Diae@ues (1824), 1 
O. & P. 398; 171 BH. R. 1247, N. P. 


Part .V.—Interpretation. 


269. Add. Annotation :-—Generally, aa aca tes ye eacraten European Bank, Ltd. (1931), 


Part VI—Operation and Incidents. 


313. After this case add :— 





(c. 20), 8. 80 (1). 


.}~—See, now, Law of Property Act, 1925 


317. Add. Annotations :—Apld. Lawrence v. Hayes, 


Part Vil.—Performance or 
418. Add. Citation :—eub nom. 


DickEns, 3 Bulst. 148. 


456. Add. Citation :—sub nom. 


Dicron, 1 Roll. Rep. 296. 


Moorwoop vv. 


FOREWOOD v. 


536. Citations :—For ‘‘ Brown’s OASE (1550), Benl. 


[1927] 2 K. B. 111. Refd. Humphery v. 
Wilson (1929), 141 L. T. 469. 


388. After this case add :— 


ea rar now, Law of Property Act, 1925 
c. 20), 8. 81. 


Breach of Condition. 


8; Ben. & D. 85; 73 E. R. 987,” read 
‘“ Brown’s Oase (1500), cited Bent. 8; Ben. 
& D. 35; 73 B. R. 987.” 

Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part VII]—Amount Recoverable on Breach of Condition. 


569. Add. ee -——Refd. Campbell v. Pollak, 


[1927] A. C. 782. 
604a. 


through inadvertence, the obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 


-.}—A joint & several bond was 
conditioned for payment of the principal money 


obligors :——Held : 
stay the pee ee on 


the ct. had no power to 
ayment of the 


after six months’ notice, & in the meantime interest due ee a Fig eer Phe v. 
for payment of interest on the usual quarter LADBROOKE 1858)" 3 & N. 291; 27 
days. Default having been made in pay- L. J. Ex. 807; 831 L. mo: S. 104; 4. Jur. 


ment of one quarter’s interest, as it was said, 


PART IIL SECT. 8, SUB-SECT. 11. 
sa. Loan to infant secured by simple 
Subsequent bond to cover same 
loan after majority attained.}—Where 
@ minor borrowed a sum of money, 
ue a aa le bond for it, & after 
attaining majo ay Fi tiuat? a second 
bond in respect of the original loan 
plus interest thereon :—Held: a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration & did not come under 
Indian Contract Act, 8s. 25 (2).— 
Suras NARAIN v. SUKHU ABTR (1928), 
I. L. R. $1 All. 164.—IND. 


PART III. SECT. 3, SUB-SECT. 18. 
sb. Penaliy bond—Omtsston pf Pane 
sum tn obligatory clause.}-—He Me 
bmniedon did not render the bond 
uncertain & inenecvee ——-GREAT WEST 


LIFE ASSURANCE vw. Camp 
Man.), [1928] 1 D. L. R. 268; 37 Man. 
ne R166; Agents. ‘Ww. Ww. R. 645.— 


PART VII. SECT. tr asaegat ey 
= both 8 N 
ara Onn RT ONEL?. COCKBURN 
aay 92 .O. R. 7350. —CAN. 





PART VIL SECT. 2, SUB-SECT. 3. 


li, —— Delivery at opiciies des rail 
tion—Failure to re-land in Canad 
Re 9; x aKcou BREWERIES, oa a 
{1928} 4 D. L. R. 881.—CAN. 


1 if. ——-,. }—R. v. roa 
hal ita SCE Co., {1928] 4D. L. R. 965. 


1 ii. Jurisdiction of Supreme 
Court of Canada.)—-Held ; as the bonds 
sued upon herein were required by a 
law enacted by the Par ment of 
Canada in respect of a matter over 
which it had undoubted jurisdiction, 
namely excise, this ct. had jurisdiction 
to hear & determine the present action, 
& the ct. condemned defts. in the 
amount of eir bond, but with 
suieront only from the date of judgment. 

CONSOLIDATED DIsTILLSRIES, 
Ltp., (1931) Ex. Oo. R. 85; 2D. L. R. 
8195 on appeal, [1931] 8. ©. RB. 283.— 





sir VII. SECT. 2, SUB-SECT. 5.: 
land during 


wyetine 9 , fasmar cls srs), Se Ue 


io1.—C 
ll 





N.S. 417; 


167 E. RB. 483. 


ec. To pay over half purchase-money 
on sale of land—Death of obligor & 
obligee before sale-——-Bond not charge on 
nd.j—J., the owner of certain d, 
ea & bond, which war registered, 
whoreoy for himeelf, his heirs, oxors. 
or adm ieee tors, he covenanted that, 
on his eff ee es of the land, which, 
however, was to Mar at his 
option, he mould. ¢ halt the 
urchase-money. ated without 
aving a ae a ies & subseguently 
died. J. af his devised the 
land to I. for life with remainder in 
fee to L. & they oon joined in an 
agreement to sell to D. :—Held: with- 
out deciding whether the , bond was in 
force as between J. & A.'s prossn ta: 
tives, it did not conatitute a cha 
the land the lability thereundor 
merely of a personal character. eine 
Havan & Dawson gla 18 0. L. R. 
638; 13 0. W. R. 6 AN. 


PART VIII. SECT. 8. 
qi.—— bi adel ey of land—Faiture 
to  obiadt title. |—~Held : 
were not e age to the purchase- 
money paid & interest.—PLUMER v. 
Sc nTOx (eee). 16 U. 6. R. 220.— 





Cases 680—058. Enauish aND Emprre Dicest SupPLEMENT. 


Part IX.—Assignment. 


680. Add. Annotation :—Apld. Re City Life Agsce., 691. Add. Annotation :—Refd. Republica de Guate 
[1926] Oh. 191. mala v. Nunez, [1927] 1 K.'B. 669. 


Part X.—Discharge. 


695. Add. Annotation :—As to (1) Refd. Berry v. 712. Add. Annotation :—-Refd. Allen v. Royal 
Berry, [1929] 2 K. ‘B. 816. Bank of Canada (1925), 41 T. L. R. 626, 


Add. Annotation : Rela. Eno’s ‘Gane (ie27), 796a. ——- Payment by one—Whether co-obligor 
Litt. 58. released.)—Assignment of bond to co-obligor, 
701a. S. P. HNn’s OAsSE (1627), Litt. 58; 124 who pays it, is of no TOTO a v. 
SPARKS (1754), 2 Ves. Sen. 569; 28 BH. R. 863. 


. KR. 185. 


Part Xll.——Actions on Bonds. 


. Add. ion: . Bi 106; Caruthers v. Caruthers (1794), 4 Bro. 0.0. 500; Field 
at (9081 OL 627 —Consd. Way v. Bishop, 1 °Mnoro, Hild o, Brown (1855), 7 De Ge Mee a BOL 


9472, —— ——. J Sanam, v. BUCKLE (1724), 2 9508. ae pnt a ey oneene tetany 





4 2 Bq. Cas. Abr. 28; 
Tis, L. ©, 2 q mt 24 H.R. Annotation >—Reld. Sleech ». Thorington (1754), 2 Vee. 
en. y 
Annotations :“Reld. Harvey ». Ashley (1748). 3 Atk. 607: 953, Add. Annotation :—Retd. Davey v. Robinson, 
OTe), 2 iden? aT aSh urnfora 8. Le Lane Wage ¢ 1 Bro GC. [1923] 1 K. B. 568. 
PART XII. SECT. 2. defence was at the trial, & not on fi. Of fulfilment o brs condition of 
860 iif. Bond in penal sum.}— appeal. PP void a DOMINION INvEsT- bond. FS pea ISTILLERIES, 
Summary judgment Re otiot be ‘ob- ey Co. Mac CMILLAN, {1925] 4 LTp. R eon . R 283; 2 
ined in an action on a bond in a D. RK. 662.—OAN. D.L.R AN. 
penn sum arantee the Payiient 
of a emails er ao Go. = aes PART XII. SECT. 6. PART XII. SECT. 8. 
MINION INVES v. Mo 
’ di. ——— Alternative pleas of payment ai. —— Abt instance of obligee o 
1925) 1 W. W. R 566.—CAN. & denial of execution. }—The plea of ot “oceties bond—Obl fgor's proverty & ine 
= payme w amoun sufficient to 
PART XII. SECT. 3, SUB-SECT. ei sAmusion- of the ‘honk & will het there aaa no equity to restealn cece 
sm. Extension of time for relieve plt?., from the necessity of on the udgment obtained by 
consideration of higher rate of t oda roving the RS Pa of the bond.— the obligee at the second bond.— 
Held: the proper time for applying to UHAMMAD ZAF. ee Ht NEWENHAM MOUNTOASHEL (1872), 
amend in order to raise the above (1926), I. L. R. 49 All. 7 — IND. 19 Gr. 580. CAN. 
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Vol. VIL Cases 8—87. 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part 1.—Boundaries. 


8. Add. Citation :—109 L. T. 820. 94, 
10. Add. Annotation :—Generally, Refd. Re Boun- 
dary between Canada & Newfoundland in 1 Ch. 372. 
Labrador Peninsula (1927), 187 L. T. 187. 
89. Add. Annotation :—Refd. Re Boundary be- 97. 
tween Canada & Newfoundland in Labrador 
Peninsula (1927), 187 L. T. 187. 
PART I. SECT. 1, SUB-SECT. 1. afijoining owners erroneously assume 
oi. ——-.]—A grant of land to within that a certain Tine is the boundary 


one chain of a river, means to within 
one chain of the edge of the river, not 
of the top of the bank.—STANTON v. 
WINDEAT | (1843), 1 U. C. R.30.—CAN. 

sa Boundary in plan running in 
straight line— Deviation for convenience. ] 
—Lands owned by pitf. & deft. were 


on the north & in the other os ome 
south side of the “ C. Rd.” 

in the original grant & the plan attached 
aor was shown to run In a straight 
line between the lands of the two 


opposite pro Aesth The Hne as 
laid out ran h a oer gully & 
for the e road that 


peiey was directed to one side, Soraraing 

the described straight line further 
one :—Held: the line as shown upon 
the plan controlled the line b which 
the parties bounding upon the road 
had held.—-Banxcs v. Brats, [1928] 
Lan . R. 459; 59 N.S. RR. 5038.— 


PART I. SECT. 1, SUB-SECT. 2.—A. 


a, ios 64)1, ——.J-——-PIERS v. WHIT- 
ING, ati 3D. L. 


. 879.—CAN. 
v. GHLAND (1920), 47 N. B. R. 324.— 


p (P 264) ii. S. Merart cal MREL- 
LI8H (1922). 70 D. iL. R. 327.—CAN. 


q (p. 264) 1.——Duty of surve yore J— 
R., who held a licence from the Govern- 
ment to cut. timber on Crown lands, 
claimed that S., licencee of the scons 
lot, was cutting timber on his grant 
& replevied logs alleged to be so cut 
by 8. The replevin suit was settled by 
an agreement botween the parties to 
leave the matter to surveyors to 
establish the line between the two 
lots, the agreement providing that the 
lines of the land held under the liconce 
of R. should be surveyed & established 
by Behe surveyors & the stumps 
counted, etc.:—Held: under this 
agreement the surveyors were bound 
to make a formal survey, & could not 
take a Iine run by one of them rd . 
former time as the said ee aoe 
—SNOWBALL 0. 1888), 
14 8, O. R. 741.—OAN. 


b (p. 264) 1. ———~- ———- --——.. }}-A.-G.. 
FoR ONTARIO 0. Booth (1923), 63 
QO. L. R. 87 4 ——OAN. @ 


f (p. 265) i. ——— -——.}--Where 


between their Boel richonoy & concur in 
the erection a fence thereon, but 
neither has made any representations 
to the other & said concurrence is not 
the settlement of a dispute as to the 
boundary, the line so adopted is not 
binding on either owner when = error 


is discovered. — Les Sop DE 
MISERICORDE v. TELLIER, 1932) 2 
W. W. R. 357.—OCAN. 


sb. Fence dividing cleared wortions 
of | eal orene lots — Whether intcheared 
Poh ahi divisible by continuation of 
ine of fence.]}——PItf. & 
a cel ing lotsa for ees, Aco 

line fence extend ing 

the “tron fvan the cléare land. 
Semble: that, in the absence of any 
actual possession, beyond the clearing, 
it must be considered that the pos- 
session from thence to the rear of the 
lot was intended to be a continuation 
of the line in the front.-——-BELYEA p. 
BELYEA (1857), 3 All. 588.—CAN. 


PART I. SECT. 1, SUB-SECT. 38. 

e. (p. 266) i. 
concession or base line had been run 
& posts t darigvael on it upon an original 
survey, but the question was, how the 
side line of a lot was to be ascertaine 
—Held: the distance between the 
two nearest ascertained monuments 
on the base line should be measured & 
divided proportionately between the 
lots, making due allowance for roads, 
& the side line re uired should be run 
si the aa of the lot so aoe tated: 


r (p. 267) i. —— Where mound 
gia ]-—-KAJNER 2. a ee Na 
. W. R. 102; 68 D. L. R. 


(p. 267) ii. 

eld > evidence of the existence & 

location at one Mego of a certain mound, 

according to the rules goveruin ea 
veys, was a proper way of estabi 

the boundary line.—CAaIN v. COPELAND, 

ea 2 Won W. R. 1025; 


Ea ales 
ROSIERS (1908), 1 B. ‘o R. “i96; 9 
Ww.h. ae Ae se Sie 

r(p. 2 ——.--ARTLE 
U. cular 1) 1848-1000), 38 Ont. Dig. 
5323.—O0AN. 

















nena i acnmeeteed glace! 
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Add. Annotation :—Refd. 
ot Nid Hoist Co. (1931), 100 L J. K. B. 


Add. Annotation :—Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 


Mayhead iv. 





r (p. 267) ape Point of com- 
aa OVER v. SABOURIN 

(1874), 21 Gr. 333 CAN. 
t (p. 267) i. —— When overplus 


apportioned.|-—-Where three lots faced 
upon & etre street, & upon a survey 
being made it was found that there was 
more land upon the ground than was 
shown upon the plan, & the question 
as to whether this overplus 
of land should be added to one lot or 
apportioned between the _ three 
Held: the crucial question bein the 
location of the north-east angle of one 
lot, & that point being ascertainable 
by measurement from the true & 
unalterable lines pon os Ee ae in 
accordance with Act, 
R. 8. QO., 1927, 8. 12 an the. ‘principle 
of apportionment introduced by 
sect. 12 (3) had no ec Virgelle as the 
sub-sect. only applies where the 
original stakes defining the angles of 
a lot cannot nee found or their position 
sc emaeaarey fe blishod.—-MARTIN ¥v. 
eran 32) O. R. 274; 2D. L. R. 


w (p. a0?) i, -—— con 
clusive.}-—R. v. rite vase, 21 
O. R. 591.—-CAN. 

sc. Monuments — Where laced — 
Whether position selected conclusive. ]— 
Monuments placed in compliance with 
R. 8. O. 1877, c. 146, es. 34, 35, 36 & 
37, must be placed at the true corners 
governing points, or off-sets, or at the 

e ends of concession lines, & there 
is nothing in these sections ma 
survey thereunder or the placing of he 
monuments conclusive, whether right 
or wrong, & evidence may be received 
in contradiction.—R. v. Cosspy (1892), 
21 O. HR. 691.—CAN. 


——.J—Held : the 
ititention ¢ of ‘pect. 26 of Saskatchewan 
Sure Act, 1924, which made sect 
66, 5 ae 60-67 of Dominion Tanda 
Surv Act, 1908, co 31 (Dom.), 
a plicable to all lands, in the province 
wat ier were paged Dominion lands, 

he provisions of those 


poets: ar ys pope of all matters 
falling within he jurisdiction of the 
rovince with ect to such lands, & 
hat, therefore, the area of each of 


the quarter sections in question was 
determined pa reference to the monu- 
ments on the ground.— KRISTIANSEN Ag 
SILVERSON (Seat), dares 4D. Ll. 
252: 2; revg., ea01 1 
Ww. we Ae 256. Bae 


Cases 188—2065. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part |I1._—Fences. 


188. Add. Annotation :—Consd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 


139. Add. Annotation :—Refd. Bottomley v. Ban- 
nister (1981), 101 L. J. K. B. 46. 


145. Add. Annotations :—As to (1) Apld. Noble v. 
Harrison, [1926] 2 K. B. 332. Refd. Ilford 
U. CO. v. Beal, [1925] 1 K. B. 671; St. Anne’s 
Well Brewery Co. v. Roberts (1928), 140 
Li. TI. 

146. Add. Annotation :—Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44. . 

148. Add. Annotation :—Distd. Sack v. Jones, 
[1925] Ch. 235. 

154a. Spiked iron fence—-On bank.|—Held: not 

a nuisance.—-GIBSON v. PLUMSTEAD BURIAL 

Boarp (1897), 13 'T. L. R. 2738, 0. A. 

Add. Annotations :—Consd. Bromley v. Mer- 

cer, [1922]2 K. B. 126. Refd. Glasgow Corpn. 

v. Taylor, [1922] 1 A, C. 44. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotations :—Consd. Hardy v. C. L. 

Ry. (1920), 124 L. T. 136; Glasgow Corpn. 

v. Taylor, [1922]1 A. C. 44; Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. Refd. 

Mersey Docks & Harbour Board v. Procter, 

[1923] A. C, 253; Addie (Collieries) v. Dum- 

breck, [1929] A. C. 358 ; Compania Mexicana 

De Petraleo El Aguila v. Essex Transport 

& Trading Co. (1929), 141 L. T. 106. 


Add. Annotations :—Consd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. Refd. 

Sa v. Clients Investment Co., [1924] 2 
746. 


155. 


157. 
158. 
159. 
163. 


168. 


Add. Annotation :—Refd. Ilford U. C. v. Beal, 
[1925] 1 K. B. 671. 


Add. Annotations :—Folld. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. Consd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 875. Refd. Brighton & Hove Gas 
Co. v. Hove Bungalows (1923), 88 J. P. 61; 
Port of London Authority v. Canvey Island 
Comrs. (1931), 101 L. J. Ch. 63. 


171a. -}-— Plitfs. were incorporated, 
under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(32 Geo. 3, c. 31), which contained a power 


PART II. SECT. 2, SUB-SECT. 1.—A. 


sf. Park adjoining railway—No 
obligation on munici oration to 
construct fence.}— RICHARDSON v. CANA- 
DIAN NATIONAL Ry. Co., [1927] 2 
D. L. R. 801; 32 Can. Ry. - : 
60 O. L. R. 296.—CAN. 


169. 


171. 








his ga 


PART II. aaah * shaadi 1.— 





136 if. -}—A public road crossed 
a stream by a bri ere was a 
fence between the road & the land 
adjoining it, e by the proprietor 
of pie oer Fs M4 de aa immediately 
aajoining the e there was & gap, 
15 feet wide, in the fence. A 


LAND 
8S. 0. 1.—S8COT. 


Victoria Offictal 


edestrian, op a dark night, mistaking 
for tho road, walked through 
it & fellinto the stream & was drowned. 
In an action of damages against the 
proprietors of the land adjoining the 
road ‘—/Jield: there was oo duty on 
such proprietors to fence a natural, 
as opposed to an artificially created, 
danger on their lands, any such duty 
where it existed, falling on the road 
authorities, & action accord 
nilssed.—MORRISON v. LONDON 
& ScorTrrise 


PART If. SECT. 2, SUB-SECT. 3. 


p i. Right to interfere ee AL 
Map Act, 1 


for these comrs. under s. 18 toa erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1818 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. nder the Act of 
1883 the property & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pitfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of 4 stri 
of land comprising part of this foreshore, 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 

. & support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft. from so 
removing the drift, & from trespassing on 
their land :—Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall & works & the lands 
protected thereby to greater risk of inunda- 
tions of the sea; (2) pltfs. had established 
their statutory title under the Acts of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft. 
being at most doubtful or equivocal the law 
attached possession to the title; deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore & from otherwise trespassing 
on same.—CANVEY ISLAND CoMRS. v. PREEDY, 
[1922] 1 Ch. 179; 91 L. J. Ch. 203; 126 L. T. 
ae 86 J. P. 21; 66 Sol. Jo. 182; 20 L. G. R. 
125. 

Annotation :-—Overd. Port of London Authority v. Canvey 

Island Comrs. (1931), 101 L. J. Ch. 63. 

172. Add. Annotation :—As to (1) Refd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
B.C. (1929), 93 J. P. 173. 

2038. After this case add, ‘‘ Power of commis- 
ieee i we direct repair of fences, see COMMONS, 

O. a.’’ 


204. Add. Annotation :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 2538. 


205. Add. Annotation :—Distd. Sack v. Jones, 
[1925] Ch. 235. 


& amending Acts, have reference to 
streets only :—Held: nothing In those 
Acts could justify an interference by’ 
private individuals with the boundaries 
of a lot held'‘hy purchase & 20 years’ 

ossession. OWTHER v. BEAVEN 
1884), 1 B. C. R. pt. 2, 116.—OAN. 


PART Il. SECT. 2, SUB-SECT. 4. 
r(p. 294) i. —-— Marsupial-proof— 
Queatton of pee ener a feuds ‘8 or 
ig not marsuptal-proof within sect. 171 
of Land Acts, 1910-1927, is a question 
of fact for the adjudicating tribunal.— 
fp Oaamrant: (000) BE Me OeSa0; 
; ; . KR. . 349: 
22 Q. a P. 97.—AUS 


r (p. 294) fi —— Material benefit to 


ingly dis- 
Mip 
Ry. Co., [1929] 


of 
80, 
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Vol. VUI.—Boundaries. Cazes 215 —402. 


Part IIl.—Party-Walls. 


215. Before this case add :— 
ie now, Law. of Property Act, 1925 (c. 20), 
s. 38. 

240. Add. Annotations :—As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2K. B. 578. 

249. Add. Annotations :—Refd. Sack v. Jones, 
[1925] Ch. 235; St. Anne’s Well Brewery Co. 
v. Roberts (1928), 140 L. T. 1. 

250. Add. Annotation :—Apld. Sack v. Jones, 
[1925] Ch. 235. 


251. Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 235; Simpson v. Weber (1925), 
133 L. T. 46. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. 


2518, Right of support—By adjoining house. }— 
Pitf. & deft. were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pltf. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pitf.’s house :—Held: pltf.’s allegations had 
not been substantiated by the evidence. 
Semble: even if they had been substantiated 


pltf. would have had no cause of action.— 
Sack v. Jonns, [1925] Ch. 235; 94 L. J. Ch. 
229; 133 L. T. 129. 


257. Add. Annotation :—Refd. Ilford U. CG. v. 
Beal, [1925] 1 K. B. 671. 


258a. .]—If a wall is knocked down, the 
owner may maintain an action for the tres- 
pass, but he cannot, by omitting to rebuild it, 
hold deft. always responsible for any con- 
sequential damage (POLLOCK, C.B.).—FtRM- 
STONE v. WHEELEY (1844), 2 Dow. & L. 208 ; 
13 L. J. Ex. 861. 


Annotations :—Refd. Clegg v. Dearden (1848), 12 Q. B. 576; 
Smith v. Kenrick (1849), 7 C. B. 515. 


271a. No agreement for lease.]— TAYLOR v. 
REED (1815), 6 Taunt. 249; 128 B. R. 1030. 


dnnceation :—Relfd. Collins v. Wilson (1828), 1 Moo. & P. 











272. Add. Annotation :—Refd. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 


309. Add. Annotation :—Refd. Brooke v. 
[1928] 2 K. B. 578. 

310. Add. Annotations :—As to (2) Refd. Sack v. 
Jones, ([1925] Ch. 235; Brooke v. Bool, [1928] 
2K. B. 578. 


Bool, 


Part IV.——Evidence of Boundaries. 


323, Add. Annotation :—Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 


1 K. B. 456. 


382. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


348. Add. Annotation :—As to (3) Consd. Stoney 


es a lessee — Delerminalion of CURRY 
value.|}—Lessees of a holding erected 8485 42 D. L. R. 225.—CA 
a fence before Nov. 1, 1924. On 


June 1, 1927, the lessees filed a plaint 
in the magistrate’sa ct., whereby they 
claimed that the fence “‘ is of material 
benefit,’ to deft., an adjoining holder. 
The magistrate determined the benefit 
as from Nov. 1, 1924 :—Held: the time 
from which the magistrate must deter- 
mine tho value of the benofit cannot 
be earlier than tho date of the plaint 
claiming that benefit under the sect.— 





ei. 
adjoining 


result of nogli 
struction o 


@ il. 





(Man.), [1918] 2 W. W. R. 
CAN. 


PART III. SECT. 1 
C. (b). 


Wall buill & used only by 
oumner.] — Held: 
answerable, ara the inju 
nee In the original con- 
the wall.—MCQOILLAN tv. 
RYAN (1921), 64 D. L. R. 482; 50 
QO. L. R, 337.—CAN. 


Party wall undermined— 


v. Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

859. Add. Annotation :—Apld. Stoney v. East- 
a R.C. & Devonshire (1926), 95 L. J. Ch. 
312. 

402. Add. Annotation :—Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 135 L. T. 
281. 


title deeds are put in.}-—-DUNPHY v. 
Pas (1929), 1 M. P. R. 227.— 





caput 3.— Surveyors giving conflicting 


hi. 
evi vy of court lo accept evi- 
dence of surreyow makino first eramina- 
tion. }-—SHUPE v. LANGENB RURAL 


deft. was URG 
MUNICIPALITY, [1920] 3 W. W. R. 76, 
—CAN. 


was the direct 


sq. Subsequent conveyances — Acis 
of pee —MATTHEWS v. GonDE 
(1923), 56 N &. R. 543.—CAN. 


R. ov. PoLice MAGIBTRATE AT BLACKALL 
& Hart, Erp. Harr, [1928] St. R. Qd. 
174; 22 Q. J. P. 47.—AUS. 


an. Forest reserve.) —It is no de- 
fence to an action for recovery of a 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a ‘lawful fence’ as defined in the 
Fence Ordinance.—MINISTER OF IN- 
TERIOR FOR CANADA 0. NELSON, [1920] 
1 WwW. W. R., 129.—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


80. Duration.|—Where on the erection 
of a building on each of two adjoining 
& reparatcly owned lotsa, the owners 
agree to plans ealling for a party wall 
& the nse by each owner of part of the 
premises of the other & the buildings 
are 80 conatructed, the right to such 
use will, in the absence of a reference 
to e, be held to continue during 
the existence of the two buildings as 
they were oonstructed.—SMITH v. 


Krtent of liahility.}—JEFFREY (F. W.) 
& Sons, Lrn. 0. CorprRLAND FLOUR 
MILLS, FINLAYSON v. COPELAND FLOUR 
we ee 4D. L. R. 1140; 62 


a 
e ® e e e 


PART IIL SECT. 1, SUB-SECT. 3.—D. 


sp. Remedy—Action far damages. )-— 
Where a mutual wall has been built 
so as to encroach on the property of 
one of the two adjoining owners, but 
wan built in good faith under some mis- 
take as to title & with the knowledge 
of, but. without any protest from, him 
on whose land it encroaches, the owner 
of the building shonld not be compelled 
to remove the wal] back to the boundary 
line; the remedy is In Pe er 
O’LEARY v. SMITH pha ay dD. L. R. 
; W. We. R. 227; 34 


521 ape 2 
Man. L. R. 86.—CAN. 


PART IV. SECT. 1. 


318 li. -—-— Conversations between 
previous owners—Not admissible when 


15 


st. Survey marks of Crom agents.|— 
Where a Crown grant describes the 
subject land by reference to the bound- 
aries of a “‘ measured portion,” evidence 
of the measurements which were made 
& the survey marks which were erected 
or adopted on such portion by the 
Crown or its agents on the last occasion, 
preceding the grant, when such portion 
was measured as a portion for sale, is 
admissible for the purpose of ascertain- 
ing the boundaries of the Crown grant. 
—OURRIE v. CLARKE (1929), 29 S. R. 
oa W. 315 ; 46 N. Ss. W. W. N. 81.— 


PART IV. SECT. 3, SUB-SECT. 2. 


334 fli. —-—- Not privale boundaries. | 
—-DUNPAY v. PHILLIPS (1929), 1 M. 
P. R. 227.—CAN. 


PART IV. SECT. 7. 
426 iti, —— —— ——.]}—MoNEIL & 
HINGLEY, Lrp. v. Hii. (N. S.), [1928] 
2D. L. R. 954.—CAN. 


Oases 433-—437. 
488. Add. Annotation :—Aplid. Chowood v. Lyall, 


[1929] 2 Ch. 406. 


4386a. ——— ——- Title deeds——Nature of document 


misconceived.J]—There is no clear authority 
that in proc for the production of 
documents of title to land, the ct: will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is sf rt to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the Ct. of Appeal in 


ENGLISH AND Empire Dicest Supplement. 


A.-G. v. Emerson, No. 488, ante, that the 
assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
iy dk the case of his opponent not be 
arded, Wier the ct. is poaeonauly 
that the deposing party misconceiv 
the nature or “effort of those documents.— 
CHowoop, Lrp. v. LYALL, [1929] 2 Oh. 406; 
98 L. J. Oh. 451. 


437. Add. Annotation :—Refd. Clayton v. Clayton, 


(1930) 2 Oh, 12. 


BOUNTIES. 


See CHARITIES; 


16 


PrizE Law. 


Vol. VII. Cases 9—51. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 
Part Il.—The Contract. 


Add. Citation: —revsg. S. ©. sub nom. 
Stmwarps & Co., Lrp. v. R. (1900), 17 
T. L. BR. 111, 0. A, 


lia. ——— Communication of acceptance—What 


18. 
20. 


21. 


84. 


36a. 


36b. 


li, —— 
top lalaag & Horir v. 
ARD 
a 2D. L. R. 698.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sa. Repugnant 
vision for payment on the basis 
cost plus a 
is more or leas Sahar the contract price 
ia repugnant where the contractor bas 
made an ebseulute covenant to do the 


work & furnish the materia) for a 
definite sum.— Grr v. Forres (1921), LTD. v. R., 
628. C. R.1; 69D L. R.155.—CAN, OD. L. R. 


aoe 


wae was Pidbed ae ge hit ee 


the Ngee was to be similar to H.’s 
house in the sense = it was to have 


poleul of P materials, d 
manship. 
8. A. 3° 'R. 217,—AUS. 


PART I. SEOT. 2, SUB-SECT. 2.—C. 
£0. Contract with Crown-—Rent of 


amounts to—Return of opened bills of quanti- 
ties.}—-Winitcocks & BARNES v. PAIGNTON 
Co-OPERATIVE Society, Lrp. (19380), 74 
Sol. Jo. 247. 


Add. Annotation ;—Refd. Boot (London) v- 
Uttoxeter U. D. C. (1924), 88 J. P. 118. 


Add. Annotations:—Consd. Re Meyrick’s 
Settimt., Meyrick v. ‘eclae | aes a Ch. 
nite Refd. hen v. [1926] 1 K. B. 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1023] 2 K. B. 


Add. Annotation :—Refd. Kelantan Govern- 
mene v. Duff Development Co., [1928] A. C. 


Contract between employer & third party for 
supply of materials—No Lability to builder 
for delay.|—-GazE (W. H.) & Sons, Lrp. v 
Port TALBOT CORPN., ‘No. 58a, post. 


Contract with owner of building estate— 
Implied warranties—As to workmanship & 
materials.}—(1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall be 


PART II. SECT. 1. 
Forfeiture of deposit.j— 





ScHOOL TRUSTEES (B. C.), 


provisions.|-—— A pro- 
of 


tageif the actual cost Tented 


con 


Contract to erect house similar ty 138-— CAN. 


house.}— By oe building contract 
that a spoure was to be 
ilar to H.’s house :—Held : 


ae p rincipal 
work- 
ys v. Popeune (1928), 


ikenesa 
only those which 


115; 490. L. R. 2 


86c. 


36d. 


88. 
39. 


47. 


51. 


coffer-dam constructed in connection 
with ne moe in sh gcagns ‘ 
roperly there engaged on the works, 
VANCOUVER But it could not be removed when its 
work was completed on account of the 
coffer-dam, & while so retained was not 
available for use, which condition of 
affairs was not due to an 
contractor :—Held: sal 
the plant never ceased to be part of the 
lant under the terms of the 
& was atill retained for use on 
the works by resp.’s engineer & the 
claimant was entitled to 
therefor. ae MILLER 
{1930} S. C. 
751; ae (1929] Ex. C. 


PART II. SECT. 2, SUB-SECT. 3. 


sh. Contract to put old houses “in 
first class shape.”"}—Held: 
must have nererenne. to their capacity 
for taking on repai 


Ww 


sk, © Hatra haul’? & “ overhaul.”’}— 63 ili. 
The view of a contract advanced by 


hich could be 
thelr pe sy condition 
rmitted.—_ HousE RE 
+) UTD, V. oe (1021), 64D. L. R. 
5.—CAN. 


built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that all 
houses on the estate are of the best material 
& wor ip, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie.— 
MILLER v. CANNON HitL Estates, L‘p., 
[1931] 2 K. B. 113; 100 L. J. K. B. 740; 144 
L. T. 567 ; 75 Sol. Jo. 1655. 

House reasonably fit for habitation. ] 
-_— v. CANNON. Hitn Estates, Lrp., 
No. 36b, ante. 
Representation as to material & work- 
manship—Amounts to collateral warrant iy. 
D., 


MILLER v. CANNON Hit. HSTATEsS, 

No. 86b, ante 

Add. Aanotation ‘—Refd. Bean v. Flaxton 
R. D. C., [1929] 1 K. B. 450. 

Add. Annotations :—Distd. A.-G. v. Denby, 
[1925] Ch. 596. Aplid. Bean v. Flaxton 
R. D. C., [1929] 1 K. B. 450. 

Ada. Annotation :—Consd. Stumbles v. Whit- 
ley (1929), 46 T. L. R. 37. 

Add. Annotation :—Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 


Add. Annotation :—Consd. United States 
ape Board v. Durrell, [1923] 2 K. B. 





be excavated in making the cut, & 
second, of the embankment, & deduct- 
ing therefrom 500 feet ; ne rojections 
being for this purpose e several 
points on the centre line pereen the 
respective centres of mass :—Held: 
the alleged usage had not been proven. 
It had been established that there was 
a practice widely followed of inserting 
in railway construction contracts a 
clause providing for the computation 
of payment for overhaul according to 
the method contended for by 3 
but in the text books, engineering 
mannals & writings by engineers pro- 
duced, there was no basis for the view 
that the effect of the words used in the 
present contract is, apart from such 
special stipulations, what was con- 
tended by reg —GRORGIA CONSTRUC- 
TION Co. v. -PACIFIC GREAT EASTERN 
Ry. Co., [1929] 4p. L. R. 161; 
8. C. R. 630; ei (1929] 1 D.L. R. 
77: 35C. R.C. 204; 40 B.C. R. 290; 
[1038] 3 W. W. RB. 466; rev, (1928] 3 

. L. R. 26; 35 C. R. C, 197; 40 
B. C. R. 81.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.—C. 
——~-,]-—- Where the 
architect ordered additional work, & 
at. that time it was apparent that the 


It was 


fault of the 
portion of 


& § 
R. 293; 2 
h. 


the phrase 


AIn & SERVICE 





lant.}—Ciaimant contracted to con- resp. was that the contract phrases 

zeruot certain public works ra the ‘extra haul” & “ overhaul’ have, by work originally contracted for could 
Sachets of Cab ac a on a cost plus usage, in construction contracts, or at not be completed within tho time 
basis. It was (infer alia) agreed that all events in mallway vee grease con- fixed, but there was no application for 


the claimant would furnish the plant, 
for which he wae to recel 
i ge a oe 


valine 
of 150 ndaye this to be payable when 
each ced Oo 


pelle 


& 
ve ag renta 
of its 
reason 


percenta 


num for a work bib mented 


that the relgnity that the eae ths 
at they 6 at the le of the 
hau] in eres of nue the contractor 
c ciel be for overhaul, 
taking 


along the centre 
in process of con- 


pi hen dete on, 
= me f od by res 4 iisear, tect e 
on 0 
enginesr. "A portion in behind a first, ai ths Cautee ok tees 
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extension nor intimation from the 
owner of an intention to enforce a 
claim for damages for delay :—Held: 
the contract should not be construed 
the so as to impose upon the contractor 
the ohueeeon of completing the work, 
jecti poe pa Eo Gk ve (1383) b4 
ections, x RIER v. GEORGAS : 
Pr oarth, to 0. L. R. 680.—OA N. 


Cases 56-138. 


56. 


58a. 


NORTHERN CONSTRUCTION Co. v. R., 
{1925} 2 D. L. R. §82.—-CAN. 


many delails.)-—Held: a final certiticate 
was not a condition 
bringing of an action by the contractor 
for the balance due.—MoManus =v. 
SheTELBOURG: (1926)1 D. L. R. §9935.— 


PART III. SECT. 8, SUB-SECT. 2,—A. 
102 iv. —-—- ——.}—D’AMOURS v. 
—OAN, 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 


—— Contract for supply between employer & 
third party.}—A. co. carrying on the business 
of builders & decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the wor 

& fixed the quantity & price. The contract 
between the builders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay :—Held: there was no 
implied obligation on the corpn. under the 
contract between them & the builders to 
supply the stone; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm 
for the builders; & that ‘‘ business efficacy ”’ 
did not require that there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firn: to 
deliver in time. Accordingly the corpn. were 
not liable to the builders for such loss.— 
GazE (W. H.) & Sons, Lrp. v. Port TALBOT 
Corpn. (1929), 93 J. P. 89; 27 L. G. R. 200. 





Alteration of conlract in 





recedent to the 


v 


verform certain work in a substantial 

workmanlike manner & to the full 
satisfaction of the owner, a specified 
amount of the contract price was to be 
retained until the completion of the 
work & ** the balance ’’ was to be paid 
thirty days after the completion, the 
owner was to make weekly payments 
to the contractor for labour & material 
paid for by the contractor during the 
previous weck :— ¢ under th 
express terms of the contract, entire the 
performance twas a condition precedent to la 
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ENGLISH AND Emprre Digest SuPPLEMENT. 


delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 
damages, & not by way of penalty, the sum 
of £10 sterling for each day of delay & in 
deduction -of the price stipulated in this 
contract, being excepted only the cause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.” As a 
recult of the universal coal strike of 1912 the 
works from which defts, obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 


’ intended to be occupied by pltf.’s much longer 


than otherwise she should have done, & con- 
sequently pltf.’s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages :—Held; (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused; (2) delay due to breakdown of 
machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure.—MATSOUKIS v. PRIESTMAN & CoO., 
[1915] 1 K. B. 681; 84 L. J. K. B. 967; 


59. Add. Annotation :—Refd. United States Ship- ‘ M. L. O. 68: 20 Com 
ping Board v. Durreill,[1923] 2 K. B. 739. Ae eg a a ed 
65a. ~|}—By a contract in writing dated snnotation :—Retd. Lobeaupin v. Crispin, [1920] 2 K. B. 
Feb. 21, 1912, defts. 2 to build a steamer 714. 
for, & deliver her to, pitf. on or before Feb. 28, 70. Add. Annotations :—Consd Alexander v. Web- 
1913. The contract contained the following ber, [1922] 1 K. B. 642. Refd. Re A Debtor, 
exceptions clause :—" If the steamer is not [1927] 2 Ch. 367. 
Part IV.~—Price. 
129. Add. Annotation :-—Refd. Larrinaga v. Soc. Sons, Lrp. v. MIDDLESEX KEAI. ESTATEs, 
Franco-Americaine des Phosphates de Lrp., [1921] W. N. 245. 
Medulla (1923), 92 L. J. K. B. 455. 132. Add. Annotation :—Refd. Colley v. Overseas 
129a. —— Work abandoned.|—Smaii & Exporters, (1921] 3 K. B. 302. 
PART II. SECT. 4. PART IIL. SECT, 3, SUB-SECT. 2. C. to payee ah the pear Ba tagel | 
ei. -——— Material departure from Same e, aes ‘ unpa oO e contractor a 
SP ton.J—MocINNIS uv. «GRAY, dispute arose Fs was bodied by eliner substantlal performance was not @ 
11930] 3 D. L. R. 337.—CAN. party the architect’s certiticate was CoMpliance with the contract enabling 
Ul ated as determining. of ae cart the contractor to sue.—Pas Con- 
PART HL SECT, 1. : 8. P STRUCTION Co., LTD. v. OLENSKY 
of the machinery for determining, tho ,* o , 
78 xxvil. ——-.}—DIXON v. SOUTH amount due to contractor,—  [2931}1 W. W. R. 106; 1D. L. RB. 
AUSTRALIAN Railways Comma. (1923), Prggorr v. TOWNSEND (1926), 278. R, %433 39 Man. L. li. 332.—-CAN, 
34 C. L. R. 71.—AUS. N. Ss. W. 25; 44 N. 3, {is Ww. N. pert . -) i, ee ee ne ——,. }+—- MODERN 
84 1. —— Certifier improperly in- AUS. CONSTRUCTION Co. v. Snaw, [1923] 
fluenced.J-—Held: the issue of the 3 D. L. R. 888; 3 W. W. R. 301,.—CAN. 
oertifier’s certificate was not a con- PART IV. SECT. 1. Poi mm ee TORONTO 
dition preceaent to the right of the ai, ——~ —— ——-.]}—Underacon- RADIATOR MANUFACTURING Co. v. 
contractor to recover payment.— tract between a building contractor & ALEXANDER (1895), 2 Terr. L. R. 120.— 
an owner the former undertuok to CAN. 


at. Percentage on cost~-Tlow cal- 
culated.}—A contract entered into 
between pltfs. & defta. for the con- 
struction of a vessel by pitts. tur defts. 
provided that doefta. were to pay 
pitfs. an agreed sum for the use of 
their plant, consisting of yard, sheds, 
machinory, etc., &, in addition ten per 
cent. above the cost of al) labour & 
materiai which entered Into the 
6 construction of tho vessel :—fHeld: 
ten per cent. must be restricted 
bour & material supplied by 


185. Add. Annotations :—Distd. 
Federated eurSpeen Bank, Ltd., [1932] 1 
Sagar v. Ridehalgh & Son, 


K. B. 428. Ref 
Ltd., [1931] 1 Ch. 310. 
136. 
138. 


142, 


171. Add. Annotations :-— Consd. 
Ispahani, [1921] 2 K. B. 716. Apld. Re 


Part Vi.—Alterations, 


215, 


Add. Annotation :—Consd. Sagar v. 
halgh & Son, Ltd., [1931] 1 Ch. B10. 
Add. Annotation :—Retfd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

Add. Annotation :—Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 810. 


Vol. VIl.—Building Contracts. Cases 185—222. 


Eshelby : 


K. B. 428. 

Ride- 
147a, -——— 
245. 


Part V.—Payment. 


Mahmoud & 
1 Ch. 46. 





144. Annotation :—For “ [1910] ”’ read “ [1919].” 


Add. Annotations :-—Distd. 
Federated European Bank, Lid., 


Eshelby vv. 
[1932] 1 


Refd. Sagar v. Ridehalgh & Son, 


Ltd., [1931] 1 Ch. 310. 
145. Add. Annotation :—-Refd. Moriarty v. Regent’s 
Garage Co., [1921] 1 K. B, 423. 
}—SMmALr. & Sons, Ltn, v. Mip- 
DLESEX REAL Estates, Lrp., [1921] W. N. 


National Benefit Assurance Co., Ltd. [1931] 


Additions and Omissions. 
Add. Annotation :—Refd. Wisbech R. C v. Ward, [1927] 2 


K. B. 556. 


Part Vil—Maintenance and Defect Clauses. 


222. Add. Annotation :—Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


oe & should not be extended to 
nelude engines, tanks, & other articles 
which were provided by defts. & with 
the nieaPplying of which pltfs. had 
do.—BorHNER v. BACKMAN 

eae 65 N.S. IR. 325.—CAN 


PART IV. SECT. 2. 
35 i. ries aly rule. pata v. — 
(1921), 54 N.S. R. 226; 67 D. L. 
1 CAN, 
35 er ——.]—La Croix rath 
v. CooK (Sask.), sea 4 re a 
: 8 3 OW. ae 
ER v. eis 
H (s 
192 


eam, J—— 
TOSH ask.), { iba7t 3 YD, te R. 115; 
(1927}2 W. W. Rk. — N. 

136 ——. ]— Eva v. DRAP 
(evils , (1927) 4 Db. L. Re "1079 ; f1v2t | 

. W. HK. 507.—CAN. 

a 367) i.-——- > — ———. ++ 
Spxerrs, LTD. v. PETERSEN, [1924] 
S. C. 428.—SCOT. 


146 tii, ——-  ——-.}+_-W 
STEWART & ae ee abide {1923) 
4 aco ees 3 W. W. R. 1024. 


149 t. Work completed after date 
specifed—W aiver.] — DUFFERIN COoN- 
STRUCTION Co. v. THOROLD, [1929] 4 
D. L. RR. 132.—CAN. 

sz. How culculated.}~—The amount to 
which a contractor ig entitled on a 

nium meruit is the value of the work 
row the point of view of the value of 
the services rendered by him, vot the 
benefit to the person for whom the 
work {is Paci Meaning of ‘* cost ”’ 
discussed.——J AMIESON CONSTRUCTION 
Co., LtTp. v. LacomMBeE & NORTH 
WESTERN Ry., [1926] 2 D. L. R. 653 ; 
(1926) 1 W. W. RK. 628; 22 Alta. L. Rh. 

165. —~CAN e 

sa. Illegal contract. }—Where in .the 
rood he J out of an illegal building con- 

the contractor’s work & matorials 
have been incorporated into a building 
he cannot recover on a& quantum meruit 
based on defts.’ retention of tho 
premises, since the latter is unable to 
exercise an option to return the 
matertuls. In order to recover upon a 
quuntum meruit there must be some 
evidence of a fresh contract to pay for 
the work done.~--FARRELL v. SAWITSK! 
Sask), -)» (1929) 4 D. L. R. 2803 3 


R. 23.—CAN. 
PART V. 

g (p. $373) 1. ——— <Ascerlained by in- 
tention of parties.)-—-HANSON ¥. PARKS, 
{1925} 3 D. L. R. 1103.—CAN. 

r i, ———, }--Held ; to make 


1 
5 
1 
& Co. 
747 | 
136 


ILLIAMS Uv. 


® 





the 20 per cent. retained by thé owner 
& valid security for completion of the 
work, the architect in certifying 80 per 
cent. dne shonid base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire undertaking.—HopGgoop v. 
FRENER (1921), 62 I). L. R. 419; 62 
S.C. 534.—CAN. 

h (p. 374) i. —— Oumner giving 
promissory notes in defauit of cash— 
Notes discounted with bank d intercat 
paid.J~ Ssiru ev. McCurcHeon, [1922) 
i W. W. R. 306; 67 D. b. R. 554 
31 Man. L. R. 413.—CAN. 

sb. Under cost plus percentage agree- 
ment — Part of material supplied by 
owner—Tltight of contractor to percentage 
on vost of such material.}—SMITH et. 
McCorcunon, [1922] 1 We W. BR. 306 ; 
a has R. 554; 31 Man. L. R. 413. 


PART VI. SECT. 2, SUB-SECT. 1. 


186 i. Written contract—Evidence to 
vary tnadmissible.J}— KARSGAARD tv. 


PART VI. SECT. 2, SUB-SECT. 2. 


195 fi. .J}—Where a con- 
tractor chooscs to adopt a more 
expensive method of éareping out his 
contract than the contract properly 
interpreted calls for the loss is his own. 
—GEORGIA CONSTRUCTION Co. v. 
Paciric GREAT EASTERN Ry. Co. 
ae C.), [1929] 1 D. L. R. 773: ard 

W. R. sete on appeal, {1929} 4 
D. ‘ lt. 161; Ss. O. R. 630.—CAN. 

p. 380) i. -J—A contract 
for the execution of road making works 
for @ municipal council provided that 
po extra works done by the contractor 
would be paid for unless there were an 
order in writing & a certificate of the 
engincer in respect of them. Pltf. 
alleged that certain extra works were 
in fact done at the oral request of the 
engineer & with his knowledge, & that 
certain of the extra works were actually 
paid for by progress payments on tho 

work completed’ U1 that deft. stood by & 
took the benefit of the oxtra works, & 
that. he thoreby had been induced to 
believe that deft. would not require 
written orders, & had acted to his 
detriment in tho belief so induced :— 
Held: even if those allegations were 
proved, they did not ostablish either 
waiver or estoppel.—-BYsourH v. SHIRE 
OF BLACKBURN & MrrcHaM (No. 2), 

1028) Vv. L. fe 662; [1928] Argus 


so. Entire contract.}—Pltf. contracted 
to porform the whole of the works 
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. 
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required in & about the construction 
of a concrete re wall for deft. 
for a fixed price according to a certain 
plan & specification. The contract 
provided ¢ at the Bpeaeailon Bpowe 
form & be construcd as forming part 
of the agreement. It also required 
pitf. to build the wall in a certain 
position. This involved removing a 
sand bank. The plan showed a bank 
proximately 6 ft. in width. Pltf. 
cluimed that the bank was 12 ft. in 
width, & he brought an action on the 
cominon counts for the work & labour 
done in removing the extra 6 ft.:— 
Held: the contract was an entire 
contract to build the wall for a fixed 
price & that inasmuch as the specifica- 
tion was, & the plan was not, expressly 
incorporated in the contract, pitf.’s 
obligation to complete the works for 
the neces, price was not affected by 
the alleged understatement in the plan, 
& therefore he was not entitled to 
recover payinent for extra babs 
besesone’ thereby.— WALKER 
DWICK MUNICIPALITY COUNCIL 
8S. W. W. N. 20.—AUS. 


PART VII. 
ri. —— Defect due to unsuitability 
of ‘subject- ~matter of contraclt-—Method of 
repair.}—~Held. the obligation of the 
contractor was not alfccted by the 
ali-ged fact that the material was not 
suitable to the olimatic conditions. 
Jf a method of repair as satisfactory 
but loses expensive than that called 
for by the contract could be secured 
by tho owner, he should bo bound to 
accept: it.—BLOME ¥v. ara (CITY), 
(1920) 1 W. oe R. 311; 60 DL. R. 
93; 13 Alta. L. R. 94 ioaN. 
sd. Liability of contractor for defects — 
Materials eu He by contractor. 
ME v. Mclnrosu ona ), » a9 7] 


rope ~ 115; [1927] 2 W 
338 AN. 


222 i. Notive lo remedy defects— 
Failure to comply with-—Liability of 
contractor.}—Where & contractor was 
notified of defects by the owner & 
Wrongly insisted that they were trifling 
& could be fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the necessary work :—Held: the 
eds deal had the notice & oppor: 
tunity to rope properly which he 
could have claimed, oven if the con- 
race had SS Dore rovided for such 
notice.-— OInTOsSH (Sask.), 
{1037} 3 we L. R. 115; [1927] 2 

R. 838.-—CAN. 


‘as oned 
faulty materials in the construction 


Cases 285a--280a. Enanish anp Emrrez Dicest SuprPLEMENT. 


Part Vill——Breach of the Contract. 


Subsequent discovery of breach of contract-— 
Whether approval conclusive. }—Defte. agreed 
to build for pltfs. a number of houses in 
accordance with certain plans & specifica- 
tions, the work to be carried out to the 
satisfaction of the surveyor and the sani 

inspector of the urban district council. 
The houses were completed to the satis- 
faction of the surveyor & the inspector, & 
pitfs. sold them at a profit. In fact the 
express agreement to cement & the implied 
agreement to do the work properly had been 
broken, & on complaint by the purchasers 
pitfs. carried out repairs to put the houses in 
a habitable state, & they sued defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
& the inspector had eupeores of the work, 
that pltfs., having sold the houses at a profit, 
had suffered no damage, & that, as the repairs 
were only an act of generosity, pltfs. could not 
recover the cost :—Held: there being in the 
contract no statement that the approval 
of the surveyor & the inspector was to be 
final & conclusive, their approval was only 
@ superadded protection, & pltfs. were 
entitled to recover the difference between the 
value of the houses as they ought to have 
been when completed & their value in 
fact.—NEWTON ABBOT DEVELOPMENT Co., 
ane v. STOCKMAN Bros. (1931), 47 T. L. R. 


225b. Liability for defects limited to defects dis- 


covered within five years—Discovery within 
five years—Effect on subsequent discoveries. ] 
—A district council employed contractors to 
make a road, the contract containing the 
following clause: ‘‘ Should it at any time 
subsequent to the termination of the period of 
maintenance up to but not exceeding a period 
of five years from the date of the completion 
of the works be discovered that the terms of 
this specification have been violated by the 
execution of bad, insufficient or inaccurate 
work the council shall be at liberty to make 
good such work & to recover the cost thereof 
from the contractor ...’’:—Held: the 
council could recover only for the defects 
discovered within the five years to the actual 
extent of that discovery, & such discovery 
did not entitle the council to recover for 
defects thereafter discovered.—MARSDEN 
UrBaNn Districr Councm v. SHARP (1931), 
48 T. L. R. 28, C. A. 


PART VIII. SECT. 1. 


action by the builder 


by the use of 


of the concrete floors by the builder. completion of a roof, whic 
The builder averred that 

k- i, ——— Different contractors for to the walls was apg 

y olner : unseason 

Rantretian to eee et the | Ante of the roof by the other contractor. owner 
plastering work in connection with the Neither of these averments 
erection of a house, & another con- established at the 
tractor undertook to carry out the them might have 
joiner work. The builder finished his the crac 
work, & the owner accepted possession bre 
of the house & paid two instalments 
of the account. rds 


by the use of 


ed timber in the construction contractor left it unfinished, & P rca 


was 

, but either of 

oH the ped of not Hiable in 

of the walls :—Held: 
ad not 

estab t pursuer, & he w: 

side wall Pik cs a ihe ea Geick aries CLEROTaREA <6 

e walls began to crack, & it was dis- 6 con Ce. . 

red that the walle were wir the MacGrecor, (f927] Ss. C. 816.—8COT. 

umb. In an 

for the balance of his sccount, the pant VIII. SECT. 2, SUB-SECT. 1. 

walls was occasi r (Dp. 889) i, —— —— ——, . R. 

whess no tone had been set for the 27] 3 W. 507.—OAN. 
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225a. Approval of couneil’s surveyor & inspector— 2380a. ——— Excess of cost of completion over con- 


tract price.|—-By a contract in woene 
dated May 12, 1916, deft. agreed to buil 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inier 
alia) that deft. should begin the works im- 
media ra grea possession of the site was 

iven to , & should regularly proceed with 

complete the same within six months after 

the date of the plans being passed by the local 
authority, & t if d should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon & take 
possession of the works & site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on ue buildi or con- 
struction work. On July 21 deft. applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to ay an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract :—Held; deft. could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the pe er measure of 
damages was what it cost pitf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & eee to deft. by pltf., 
had deft. completed the house to the roofing- 
in at the time agreed by the terms of 
contract.—MERTENS v. HoME FREEHOLDS 
Co., [1921] 2 K. B. 626; 90 L. J. K. B. 707 ; 
125 L. T. 855, C. A. 


h deft. 
mage to build on pitf.’s hotel, & at 
area e expiration of a veascnable time the 


to the contractor under- 
takin. ae canumete it within a further 
-—Held : e was 


by a storm & consequentual damage 
rain to the hotel.—Dumont v. LANDRY 
(eak.), 1927] 3D. L. R. 6053 [1927] 
e e R. 8 0.—OAN. to 
e (p. $389) 1. ——— Right general 
damapes—Not where no of 


evidence 
los EVANS ¥. 
Duara (tai) i 98 ar a 


as 
balance of 


280b. ——~— House improperly built—Difference 


between value in fact & proper value. j]— 
NewrTon Assot DaveLopmMENT Co., Lip. v. 
STOCKMAN Bros., No. 225a, ante. 


288. Add. Annotation :—Refd. Widnes Foundry 


248. 


(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1981), 47 T. L. R. 481. 


Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 tT. L. R. 873. 


262. Add. Annotation :—Apld. Sagar v. Ridehalgh 


263. 


& Son, Ltd., [1981] 1 Ch. 310. 


Add. Annotation :—Refd, Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


265a. ———.]—A bill will not lie to compel the 


282. 


285a. 
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pone of an agreement to build an 
ouse.—HRRINGTON v. AYNESLY (1788), 2 
Bro. ©. C. 341; 2 Dick. 692; 21 B. R. 440. 


278a. ——— Non-compliance with building regula- 


tions.|—-Deft. agreed to erect a house accord- 
ing to a plan to be approved by pltfs., & 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objected to by the Board of Works :— 
Held: deft. must specifically perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works.—Cunrrr v. SmiraH (1864), 11 
L. T. 298; 28 J. P. 820; 10 Jur. N.S. 1123. 


Annotation :—Refd. Wolverhampton Corpn. v. Emmons, 
{1901] 1K. B. 515. 


Part IX.—Excuses for -Non-Performance. 


279. Add. Annotation :—Refd. Larrinaga v. Soc. 


Franco-Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455. 


Add. Annotations :—As to (2) Refd. Mertens 
v. Home Freeholds Co., [1921] 2 K. B. 526; 
Dominion Coal Co. v. Maskinonge S.S. Co., 
[1922]2 K. B. 182; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 04 L. J. K. B. 579; 
Kursell v. Timber Operators & Contractors, 


[1927] 1 K. B. 208; The Penelope, [19281 | 


P. 180; Wyman v. Hyman, Hughes v. 

Hughes, [1929] P. 1: May ». May (1929), 
98 L. J. K. B. 770; Walton Harvey, Ltd. v. 

Walker & Homfrays, ].td., [1931] 1 Ch. 274; 

See v. Lever Bros., Ltd. (1931), 146 L. T. 
Jd, 





-——— Brought about by contractor’s 
own act.|—MERTENS v. HomME FREEHOLDS 
Co., No. 230a, ante. 


287a. --—— Indemnity Act, 1920 (c. 48)---‘* Direct 


é& particular interference with business ?— 
What is.]~-The claimant whose business was 


that of a steam-trawler owner had a contract 
with a firm of trawler builders to build for 
him a number of trawlers. Before the 
builders had commenced to build the trawlers 
so contracted for the Admiralty issued an 
order to them under Reg. 8A of the Defence 
of the Realm Regulations, directing them not 
to proceed with any work on vessels for 
private owners, but to work for the Admiralty 
instead. At the time of making that Order 
the Admiralty had full knowledge of the 
existence of the claimant’s contract with the 
builders. By reason of the order he suffcred 
substantial loss. On a claim being made for 
compensation under Indemnity Act, 1920 
(c. 48), s. 2 (1) (b) & Sched., Part I. :—Held: 
the Admiralty’s knowledge of the contract 
was wholly immaterial, & in so far as the order 
interfered with claimant’s business it was 
only a secondary & indirect interference, 
with the result that claimant was not entitled 
to compensation._—BLACK wv. ADMIRALTY 
Comrs., [1924] 1 K. B. 661; 93 L. J. K. B. 
341; 1380 J. T. 711; 40 T. I. R. 3816; 68 
Sol. Jo. 866, C. A. 


Annotation :~ Reid. Brocklebank, Lid. «7. R., [1926] 1 KB. 


Part X.—Forfeiture. 


298. Add. Annotation :-—Refd. United States Shipping Board v. Durrell, [1923] 2 K. B. 739. 


PART VII. SECT. 3, SUB-SECT, 1. 


248 1, --— Deduction of value of in- 
completed work with ly per cent. 
Penalty. ACDONALD 0. 

oRTH West Biscurr Co., {1924} 1 
D. L. R. 987; 1 W. W. R. 795.-—-CAN, 


PART VIII, SECT. 3, SUB-SECT. 2. 


sf. Owner taking possession bdefore 
ei cd add ay a (A. W.) & Co. v, 
a (Bask.), [1929] 2D. L. R. 353.— 


PART IX. SEOT. I, 


ri, ——.}—A contractor who entered 
into a contract with a municipality for 
construction of a sewer system is 
bound to do the work necessary to 
ashore up the sides of the trenches when 
he fs met with a condition of the soil 
known aa -quio es 

tack is not a sufficient cause which 
would justify the ct. to set aside the 


contract on the ground that its per- 
formance is impossible, Kven if the 
contract provides that. the work will 
he performed under the supervision 
of the city engineer, the contractor 
cannot complain of the fact that the 
engineers had not given him any 
instructions or advice as to the way 
the trenches should be cribbed, as he 
was at liberty to do such work in his 
own way without the ion of 
the enginecr as long as the latter was 
not making any formal objection.— 
RIVET v. LA CORPORATION DU VILLAGE 
ae (1932) 8. GR. 1.— 


PART IX. SECT. 8. 
sg. Supnly of defective materials.}— 
In an action wherein the contractor 
sued to recover the balance of the 
contract price unpaid under a con- 
tract to an oll well, & the owner 
pleaded that the contract had not been 
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completed, it was found that the con- 
tractor had carried out the contract 
oxcept with respect to bailing the well, 
& that he was prevented from doing 
so because the casing pipe supplicd by 
the owner was too light & had cul- 
lapsed :—Jield : therefore, tho case 
was one coming under the principle 
that where under the terms of a 
building contract mutual obligations 
are imposed on both parties with 
respect to carrying out the contract, & 
as & result of the failure of the owner to 
f his obligations the contractor 
fs unable to finish the work com- 
letely, the fact that the work was not 
y completed does not disentitle the 
contractor to recover the full contract 
price.-UNION DRILLING & DEVELOP- 
MENT Oo., Lrp. v. CaprraL OU & 
We Weak, 186. anh ie3t} oD TE 
851; 2 W. W.R. 508; affd., (1931) 3 
D. L. R. 656.—CAN, 


Cases 312—842a. 


ENGLISH AND Empire Dicest SupPpLEMENT. 


Part Xl.—Materials. 


312. Add. Annotulion :—As io (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster v. 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Ch. 494. 

Add. Annotation :—Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
rt & Dry Docks Co., [1926] Ch. 
Add. Annotation :—Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ty eae & Dry Docks Co., [1926] Ch. 


316. 
318. 


319. Add. Annotation :—Distd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
eee & Dry Docks Co., [1926] Ch. 


$19a. -J|—A shipbuilding contract pro- 
vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 


cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
@ receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building co. for enforcing their security :— 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor. had not been ‘‘ appropriated for 
her ’’ within the above clause so as to become 
the property of the purchasers.—Re BLYTH 
SHIPBUILDING & Dry Docks Co., FORSTER 
v. BLYTH SHIPBUILDING & Dry Docxs Co., 
[1926] Ch. 494; 95 L. J. Ch. 350; 134 
L. T. 643, C. A. 

Annotation :—Refd, Behnke v. Bede Shipping Co., [1927] 

Kk. B. 6419, 


325a. Erection of temporary bullding for special 
purpose—Agreement for return of materials.]} 
—Pitf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
for the borough of H., as before with altera- 
tions, for £19 10s. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood :— 
Held: deft. was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf.—FuLter v. PATTRICK 
(1849), 18 L. J. Q. B. 236; 18 L. T. O. S. 
185; 13 Jur. 56]. 


Part XIl—Assignment and Devolution of Rights and 
Liabilities. 


Add. Annotation :—Consd. Earle v. Hems- 
worth R. D. C. (1928), 140 L. T. 69. 


Add. Annotations :—As to (1) Consd. fe 
National Benefit Assce., [1924] 2 Ch. 339; 
As to (2) Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
As to (3) Apld. Fe City Life Assce., [1928] Ch. 
191. As fo (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 339. 


Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 


342a. -}—Pltfs. claimed £1,000 being retention 
moneys due from defts. to a firm of con- 
tractors. Pltfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum with S8., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
certificates were to be issued when work to 
the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 


840. 
$41. 


$42. 





PART XI. SECT. 2, SUB-SECT. 1. 


his possession for 
a i, ——.J—An unpaid builder as : 


such has uo lien open the building in 


him, unless under the contract for con- 
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by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent. of the value of the work, including 
extras. The balance of 10 per cent. of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to be 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 
It was included without distinction in the 
architect’s final certificate for £1,848 108. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 


struction.—N. P. A. CHETLIAR Frrat 
he balance due to a lace (1927), I. L. R. 6 Ran. 87.—- 


found that the latter were getting into arrears 
with .their payments & to obtain further 
credit the contractors, being then indebted 
to pitfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms: ‘In part reduction of the amount 
now, or to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. C. for retention 
moneys in respect of the G. housing scheme. 
& for which your receipt shall be a sufficient 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by you.” Due notice of 
that assignment was given by pltfs. to defts. 
on the following day. This was acknowledged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bunk. These debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, & they charged the under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in priority to 
the dehentures. A receiver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
Winding-up of the co. The receiver refused 
to recognise the right of pltf{fs. to payment 
under their assignment in priority to the 
debenture holders, & on the architect’s 
certificate being given in Jan. 1927, defts 
dcéclined to interplead & paid the retention 
moneys to the receiver for the debenture 
holders: —Held: the assignment in question 
was a good legal assignment & pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 


344. Add. Annotations: — Refd. 


845. 


Vol. Vil.—Building Contracts. Cases 342a—3$87. 


a debt or other eel thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, 5. 25, & Law of Pro- 
perty Act, 1925 (c. 20), s. 136. It could be 
sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment.— 
EARLE (G. & T.) (1925), Ltp. v. HEMSWoORTH 
RuRAL Disrrict Counciy (1928), 140 Il. T. 
69; 44 1T. L. R. 758, OC. A. 


Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927),97 L. J. K. B. 72; Re Wait, [1927} 1 
Ch. 606; Earle v. Hemsworth R. D.C. (1928), 
140 L. T. 69; Williams v. Atlantic Assurance 
Co. (1932), 37 Com. Cas. 304. 


Add. Annotations :—Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111; Earle v. Hemsworth 
R. D.C. (1928), 44 T. L. R. 605. 


345a. Effect of—On contractor’s rights under 


arbitration clause.|—Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal ’’ or ‘“‘ other remedy ”’ 
for the debt within Law of Property Act, 
1925 (c. 20), s. 136 (1), & were not passed 
& transferred to the bank by the assign- 
ment; (2) the arbitrator had to consider not 
mercly the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors thémselves by the 
assignment of their right to claim the debt, 
& he must make his award in favour of the 
building owners.—CoTraGE CLUB [ESTATES 
v, WOODSIDE ESTATES Co. (AMERSHAM), [1928] 
2K. B. 468; 97 L. J. K. B. 72; 139 L. T. 
853; 44 T. L. R. 20; 33 Com. Cas. 97. 


Part XV.—Arhbitration Clauses. 


386. Add. Annotation :—Refd. Charles y. Cardiff 387. Add. Annotation :---Consd. Czarnikow v. Roth, 


Collieries (1028), 44 T. L. R. 448. 


PART XIII. SECT. 2, SUB-SECT. 2. 

n i, Dismissal of sub-contractor 
by architect.j—Deft., a sub-contractor, 
gave pitf., a contractor, a price for 
certain work in connection with a 
pbuilding. Tho contractor was bound 
by general conditions of contract ; 
those conditions were not defined nor 
in the contemplation of the parties 
when the sub-contractor’s price was 
iven & accepted, nor did he ever 
ecome party to them, althongh they 
were referred to & incorporated in 
certain specifications according to 
which the sub-contractor was bound 
to work :—Held: the sub-contractor 
was not bound by a term in the general 
conditions whereby the architect had 
power to dismiss a sub-contractor.— 
OSBURN v. Luaeetr, [1930] S. A. S. R. 
346.-—-A US. 





372 ii. Mechanic's lien action 
pending against sub-contractor— Liability 
for sales tar. }—Horkt (HuNRY) & SONS, 

pn) & Sona 
1922), 42 O. L. R. 237.-—-CAN. 

ci. —-—.}] — Contractors :— 
Held: entitled to damages for breach 
of contract by sub-contractors by 
reason of materials not being delivered 
in time.—Hopr oan Sons, 
LTp. ¢ Sareny (RicnarRpD) & Sona 
(1922), 52 O. L. R. 237.—CAN. 


Lt. vv. Sapmeny (RICHAR 
( 





PART XV. SECT. 1. 


h i. .}—~A contract for the con- 
struction of a covered way from the 
mainland to a lighthouse containod 
an arbn. clause, the first part of which 
referred all disputes, whenever arising, 
as to the contract & its execution to 
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Schmidt, [1922] 2 kK. B. 478. 


the employers’ engineer, while the 
second part referred any dispute or 
claim arising after. or conseqnent on, 
the completion of the contract to 
another engineer. A dispute having 
arisen ar to the rate payalbe for the 
removal of certain rock, the contractors 
refused to continue the work, & the 
employers took the work out of their 
hands. Anaction having been brought 
by the contractors for payment of sums 
alleged to be due under the contract & 
for damages :—Held >: aa the work was 
still in progress, the first part of the 
arbn. clause applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action sisted to allow the arbn. to 
proceed.—-CRAWFORD vw. NORTRERN 
LIGHTHOUSES COMRS., [1925] S. C. 
(H. L.) 22.—SCOT. 


Cases 388— 436. 


425. 


425a. 


oi, —— 
contained a clause referring al] disputes 
arising under the contract to th 
of the employers’ engineer, who in fact 
superintended & directed the work :— 
Held: as the contractors had agreed dD. L. 
to the appointment of the engineer as D.L. 
arbiter, they could not object to his 
acting upon the ground that he was an 
halo oe with a bias.—Craw- 


ERN 
Comne.," T1995)" "3 Cc. (H. 
SCOT. 





could. not thereby found a 
admission to the Association of Pro- 331; 
fessional Engineers aa 4, 
ida cae ae ~ a professional en 


Man. "1920 ec. . 38). 8 1.—Re.- ENOINEER- 
ING Poles 
(1922) 3 

161 CAN 


verbal ca 
assisiant—Record of cancellation made 
by architect.}—Held: effect, 

a %. COOK (1020) 2W. W. R. 881; 


Schmidt, [1922] 2 K. B. 478. 


388a. Clause restricting time for opening reference 


—‘* Until after completion of works ’’—-Mean- 
ing of.]—The form of building contract issued 
by the Royal Institute of British Architects 
provides, by condition 31 in the achedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any differ- 
ence shal] arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that ‘‘ such reference... shall 
not be opened until after the completion of 
the works.”’ During the progress of certain 
works which were being carried out under a 


Part XVI——Architects 


Add. Annotations:—Folld. Boynton  v. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. 


~——-— Interim certificates.|—Pltfs., a 
local authority, made a contract with 
builders under which deft. was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft. gave interim 
certificates, & he also gave documents under 
which a paid the Board for articles sup- 
plied the Board. Under these certifi- 
cates & Mocunicnte pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft. on the ground of negligence :— 
Held: as the certificates were only interim 





PART XV. SECT. 4. 
.—A building contract 





takes of surveyor. 
e agree 


LIGHTHOUSES ki.—— In 


L.) 22.— 


428. 
434, 


436. 


| PART XVI. SECT. 2, SUB-SECT. 1.—A. 


sg. Whether architect liable for mis- 
}—HaknRiEs, Harry & 
KRvSE v. SOUTH SARNIA PROPERTIES, 
LTD., SOUTH SARNIA PROPERTIES, a 
v. Barrp & Batrp (Ont.), [1928] 4 
R. 872; on @ 
R. 821; 680. L. R. 


PART XVI. SECT. 2, SUB-SECT. 2. 


giving haar sag }- 
Where the owner’s engineer is 


eal, (1929) 2 


ENGLISH AND Emprme Digest SuPPLEMENT. 
888. Add. Annotalion :—Refd. Ozarnikow v. Roth, 


building contract in the above form the 
building owner neglected to pay the builder 
& sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
leted, & the arbitrator made an award in 

is favour for the money die to him under 
the contract :—Held: the words “ until 
after the completion of the works” in 
condition 82 meant until after completion 
of the whole of the works contracted for, 
& not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform; con- 
sequently the arbn. was premature '& the 
arbitrator had no jurisdiction to make the 
award; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it Terk SMITH 
v. MARTIN, [1925] 1 K. B. 745; 04L. J. K. B. 
645; 1383 L. T. 196, OC. A. 


and Engineers. 


certificates, & as deft. on going into the 
figures with pitts. had indicated to them that 
the amount paid to the Disposals Board was 

to be deducted from the final balance due to 
the contractors, deft. had not been guilty of 
negligence, & the action failed—W1isBEecH 
Rvurat District CouNcIL v. WARD, [1928] 2 
K. B. 1; 97 L. J. K. B. 56; 138 L. T. 308; 

art P. 200; 44T.L. R. 62; 26 L. G. R. 10, 


Add. Annotation :—Consd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 


Add. Annotation :—Distd. 
U.D.C., [1924] 1 K. B. 87. 


Add. Annotation :—Refd. 
U. D. C., [1924] 1 K. 


Nixon v. Erith 


Nixon v. Erith 


B. 819. 


contract tod that effect.—SINcCLAIR v. 
LAND SEYITLEMENT BOARD (B. C.), 
ere 2D. L. R. 1050.—CAN. 

Work done before regiatra- 
vial,’ as architect. }--A person employed 
as an architect who is not registered 
& whose employment is discontinued 
before he becomes registered, cannot 
recover for er ae —ROWLEY wv. 
Pook A ey . W. R. 381; 523 





5 97.— CAN. 


made PART XVI. SECT. 8, SUB-SECT. 2 


ore, he must ard against 
being undul Gunuecced by hin em- ki. Plans approved by employer— 
PART XVI. SECT. 1 ployors ; & It it appears that be isso oo et bound 10 pay Psa re 
rig al (ries . phe building corres lated was never 


ih (eile person, }— 
pail ped employed 
claim for 


& person hound by 


being a person » K. 8 
peer ae 
E eering Profession Act, 
ON AcT, Re JOUNSON, al, Agvet 
aw. R. 42 4: 70 D. L. R. 


97; 
af. Termination of appointment—B 
nceellation gtven to architect's 





ive. Row- 


D. L. R. 709.—CAN. used, alt 


REGINA (one: ieee) 
0D. L 


fairly, then vahe a eutreton will not be 
his ee eae v. 


PART XVI. SECT. 2, SUB-SECT. 3. 
isement 
archilect—Formeriy on regis 
struck off-1 -}—R. v. gaa one nas ate 
W. 56 Can, CO. CO. 3 
44B.C, R. 8. —CAN. 


ite XVI. SECT. 8, SUB-SECT. 1. 
f. :-~Held : en- 
titled to payment for plans adopted & 

ough there was no express 


wn J-—Pitf. 


24. 


rected.—-QUI OWN OF SYDNEY 
MINES (1923), 8 N. 8. KR. 281.—CAN. 


PART XVI. SEOT. oe eee 8. 


445 11, —-—. }—Anarchitect employed 
to prepare plans is pret to be paid 
a remuneration for his work, 


W. R. 


; 18 Nis. L. R. 


does 


Bie AR 


pore ALR 
445 ii. ——,}— MAN v. VoL- 
mae (Man. )s atts . Dd. L. R. 679.-—- 


448. Add, Annotation :—Refd. Graves v. Cohen 


(1929), 46 T. L. R. 121. 


Vol. VII.—Building Contracts. Cases 448—458. 


452a. ——- ——— General Housing Memorandum 


No. 4.]—ELKINGTON v. WANDSWORTH CORPN. 
(1924), 41 T. L. R. 76; 887. P. Jo. 702. 


458. Add. Annotation :—Apld. Higgins v. North- (c. 83 


PART XVI. SECT. 8, SUB-SECT. 4. 
architect prepared Pans or supe: n- 
tended the erection of a pa esti- 
mated to cost $175,000. After $50,000 
had expended, pitt. rendered a 


Leeda penount based upon the esti- 

t 36 per cent., amounting 
rg erie intimating that the full 
charge for his uld be 5 per 


gidered the claim excessive, & dispensed 


25 


ae County Borough (1926), 90 J. P. 


Sect. 4.-REGISTRATION. 
oe) Architects (Registration) Act, 1931 


with pltf.’s further services :—Hed;: 
plif. should be awarded for his services 
uP tu the time of his dismissal, including 


dam for dismissal, the sum of 
wee -——COBB vo. Roy, [1921] 54 
_R. 135; 67 D. L. BR. 212.—CAN, 


Vol. VII. Cases 18—184. 


13. 
14. 
15. 
17. 


36. 


37. 


84. 
85. 


110. 


112. 


119. 
134. 


BUILDING SOCIETIES. 
Part IIl.—Rules. 


Add. Annotation :—Consd. Hole v. Garnsey, 19. Add. Annotation :- -Consd. Hole v. Garnsey, 
[1930] A. C. 472. [1930] A. C. 472, 


TeOROT AG a2. pr Ones Ene es “CRERECY Add. Annotations :—Consd. Re Quinn & 
Add. Annotati i Consd. Re United Citizens’ National Catholic Benefit & Thrift Soc.’s 

- Annolahon :— Consd. Ke United Citizens Arbitration, [1921] 2 Ch. 318; Hole v. Garn- 
Investment Trust (1931), 101 L. J. Ch. 17. sey, [1930] A. C. 472. 


Add, Annotation:—Apld. Re Quinn «& 
National Catholic Benefit & Thrift Soc.’s 28. Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Arbitration, [1921] 2 Ch. 318. 


20. 


Part IV— Officers. 


Add. Annotation :—Retd. Deuchar v. Gas 65a. S. P. R. v. TASTE (1863), Le. & Ca. 269; 


Light & Coke Co., [1924] 2 Ch. 426. 1 New Rep. as 3; 82 E 7 M. 3 : mf L. T. 
ee 695; 27 J. P. 85; ur. N. S. 5; 9 
Add. Annotation :—Refd. Sun Permanent Cox, C. C. 264; 169 E. R. 1391; sub nom. 
Benefit Bldg. Soc. v. Western Suburban & Row 1LW. R. 293.C.6.R 
ee gone Permanent Bldg. Soc., [1921] ps cone oe pre aae Senie 


Part Vi—Shares. 


86. Add. Annotation :--Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
Ke Burradon & 


Add. Aniolation :—-Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Add. Annotation :—Consd. Re United Citizens’ 101. Add. Annotation :—Reld. 

Investment Trust (1931), 101 L. J. Ch. 17. Coxlodge Coal Co. (1980), 28 B. W. C.'C. 7. 
Part VIl—Advances. 

Add. Cuitalion:—subsequent proceedings, 142. Add. Annotation :—Refd. He United Citizens’ 


Investment Trust (1931), 146 L. DT. 213. 


Add. Annolation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1921), 
91L. J. Ch. 7. 

After this case add :— 

.}-—See, now, Law of Property Act, 1925 
(c. 20), s. 115. 

After this case add :-— 

.}-—See, now, Law of Property Act, 1925 
(c. 20), 8. 115. 

After this case add :— 

.}--See, now, Law of Property Act, 1925 
(c. 20),s. 115 (9). 

Add. Annotations :--Refd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640; Inland Revenue Comrs v. Hay (1924), 
8 Tax Cas. 636 


[1921] 2 Ch. 458, C. A 
- Rights & benefits under— Whether 
transferable.|—SUN BuiLvinG Society v.° 
SUBURBAN & HarRROW ROAD 
BvuiLpinu Sociery, No. 230a, post. 
Add. Annotations :—As to (1) Refd. Sun Per- 
manent Benetit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 488. As to (3) Refd. Sun 
Permanent Benefit Bidg. Soc. v. Western 
Suburban & Harrow Road Permanent Hlug. 
Soc., [1921] 2 Ch. 438. Ae to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v: Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 
Add. Citation : — subsequent proceedings, 
[1921] 2 Ch. 438, C. A. 
Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


146. 


161. 





174. 





182. 





184. 


PART VII. SECT. 2. 
n i. ——— wll iol to partial release 
mortgaged property.J—ALMON ¥. 
10 N. & R. (1 





oO 
FAIRBANKS ae 
R. & ©.) 407.—CAN, 


PART VII. SECT. 3 


sd. Assumption of mortgage by pur- 
saeeh onthly instalments unpaid— 


Rights of purchaser.}—STARK v. SHEP- 
HERD (188]), 28 Gr. 316.—CAN. 


PART VII. SECT. 4. 


124 1. Determination of ammi nl pay: 
able— Liability for losses _incurr 
management of soctety.j}—Held : andar 
the mtge. in qUSutlOn & the bye-laws 
&. rules of the society, the society could 
not charge against ‘e mtge. a share of 


26 


losses incurred in the management of 
the society.— LEE v. cenanies MUTUAL 
Loan Co. (1908), 23 C. 165; 6 
O. L. R. 4713 2 O. W. R370 GAN: 


PART VII. SECT. 6, SUB-SECT. 2. 


. Yor the existing “ Held ” paragraph 
read ‘** Held; pitf. was entitled to 
foreclose for the whole amount due, 
to be computed according to the rules.’ 


Vol. VI.— Building Societies. 


Cases 187a—285a. 


Part ViIl—-Borrowing and Loans. 


187a. For purchase of mortgages—Whether pur- 
pose of society.|—SuN KuILDING SOCIETY v. 
WESTERN SUBURBAN & Harrow Roap 
BuILDING Society, No. 230a, post. 


Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permancnt Bldg. Soc., (192!] 
2 Oh. 83. 

Add. Annotalions :—As to (2) Refd. Bowling 
v. Cox, {1926} A. C. 751. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge S.S. Co., 
(1922) 2 K. B. 182; Boston Corpn. v. 
Fenwick (1923), 129 L. T. 766; Holt v. 


180, 


198. 


Part 1X.—Investment or Other 


228. Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 488. 

230. Add. Citation : — subsequent 
{1921] 2 Ch. 438, C. A. 

280a. —-— Insufficient surplus funds to carry 
out purchase.|—Althouga a building socicty 
may transfer ,its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pitf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft. society for the sale to 
deft. society of thirty-seven of the freehold 
& leasehold mtyes. of plitf. society for £6,400. 
Deft. society baving declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the- parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was ulira vires deft. society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether plitf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society :—Held: (1) although 


proceedings, 





Part X.— 


242. Add. Citation :—37 J. P. 468. 
251. Add. Annotution:—Refd. Northwood 


Markham, [1923] 1 K. B. 504; Cantiare 
San Rocco 8. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Anchor 
Donaldson v. Crossland, [1929] A. ©. 297; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 


202. Add. Annotation :——Refd. Joachimson  v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


208. Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust (1931), 146 L. T. 213. 


220. Add. Annolalion :—Refd. Bowling v. 
[1926] A. C. 751. 


Cox, 


Application of Surplus Funds. 


the contract might be intra vires in its incep- 
tion, notwithstanding that deft. society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft. society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further efiect of the order, if made, 
would be to require deft. society to borrow 
money to pay for the mtges.; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
socicty, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ultra vires act; therefore no order for 
specific performance ought in the circum- 
stances to be made; (8) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft. society all 
the rights & bencfits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—SuN BuiLpina SocigerTy v. 
WeEstErn SuBuRBAN & WUarrow Road 
ButLtpine Sociery, [1921] 2 Ch. 438; 91 
I. J. Ch. 74; 125 L. T. 782; 387 T. L. R. 
844; 65 Sol. Jo. 734, C. A. 


Disputes. 


L. C. C, (1927), 1387 L. T. 49. 
277. Add. Citation :—37 J. P. 468. 


Part X!l—Amalgamation and Transfer. 


285a. Amalgamation—Effect of 1874 Act, s. 838-— 
Dissolution of constituent societies un- 
necessary.|—By a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
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Nov. 30, 1925, the property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 


Cases 285a—370. 


2938. 
204. 
298. 
807. 
310. 
318. 


314. 


H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
to the H. Building pink which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
H. Equitable B.B. Society & the 
Permanent B.B.Society were united & became 
one wing! under the name of the H. Building 
Society, that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 
& asserted that resolutions as to union, the 
notice to the registrar, & consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acts had- been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, s. 5, the 
registration operated as a conveyance of the 
property which was then vested in the H. 
quitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 


ENGLISH AND Empire Diaest SUPPLEMENT. 


registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not transfe » & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, 8. 5, could operate without 
any qualification :—Held: 1874 Act, s. 33, 
& 1877 Act, s. 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract & verify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any, & until he had 
done so he had not produced to the purchaser 
a proper title—RKe FryvER & HaMPSON’s 
CONTRACT (1929), 140 L. T. 680, O. A. 


285b. Property vesting In united society— 
Dependent on terms of instrument of union.)- 
oi plas & HAMPsON’s CONTRACT, No. 285a 
ante. 


Part XII1.—Dissolution. 


Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Add. Annotation :-—Consd. te United Citizens’ 
Investment Trust (1981), 101 L. J. Ch. 17. 


Add. Annotation :-—Refd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Add, Citation :—subsequent proceedings, [1921] 
2 Ch. 488, ©. A. 


Add. Annotation :-—Refd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Add. Annotation :—Consd. Re United Citizens’ 


Investment Trust (1931), 101 L. J. Ch. 17. 


Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


816. Add. Annotation : —Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
343. Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust (1931), 146 L. T. 213. 
| 8344, Add. Annotation :—Generally, Refd. Re 
United Citizens’ Investment Trust (1931), 
146 J. T. 2138. 
349. Add. Annotation :—Refd. Ic United Citizens’ 
Investment Trust, [1932] 1 Ch, 395. 
859. Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust (1981), 146 L. T. 218. 
$65. Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
870. Add. Annotation :—As to (2) Refd. Bowling 
v. Cox, [1926] A. O. 751. 


BURGLARY AND THEFT INSURANCE. 


See INSURANCE, 
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Vol. VIL Oases 20a—201. 


BURIAL AND CREMATION. 
Part I——-Rights and Duties of Executors and Others as to 


20a. 


- Not freehold estate—-No personal estate— 
3 & 4 Will. 4, c. 104.|—OarTER v. BEARD 


Burial. 


(1839), 10 Sim. cr 3 Jur. 532; 59 H.R. 514. 


Annotation :—Refd. Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94. 
45. Add. Annotation: — As io (2) Refd. Kent v. 


Atkinson, [1923] P. 142. 


47. Add. Annotation :-—-Refd. Barnett v. Cohen, 
[1921] 2 K. B. 461. 


56a. ——— Verbal instructions by deceased for 
elaborate funeral.])—fie READ, GALLOWAY v. 
Harris (1892), 36 Sol. Jo. 626. 


Part Il|—Churchyards. 


69. After this case add :— 





.}—See, now, Parochial Church Council (Powers) Measure, 1921 (No. 1), s. 4 (1) (it) (e). 


Part Il—Burial in Churches and Churchyards. 


717. Add. Annotation :—Refd. Preston Corpn. v. 


Pyke, [1029] 2 Ch. 338. 
81. 
Pyke, [1929] 2 Ch. 338. 


101. Add. Annotation :—Refd. Preston Corpn. v. 


Pyke, [1929] 2 Ch. 338. 


121. Add. Annolation :—Refd. R. v. North, La p. 


Oakey (1926), 43 T. L. R. 60. 


Add. Annotation :—Consd. Preston Corpn. v. 


138. Add. Annotation :—Refd. Capel St. 
Suffolk v. Packard, [1927] P. 289. 


Mary 


Part V.—Fees on Burial in Churchyard or Cemetery. 


1865. Add. Citation :—sub nom. ANON., 1 Vent. 274. 


Part VIl.——-Provision of Land for Burial Grounds. 


201. Add. Annolation :—Generally, Refd. R. v. North, Ex p. Oakey (1926), 43 T. L. R. 60. 


PART I. SECT. 1, SUB-SECT. 1. 


sa. General rule.}-—In the absence of 
a testamentary disposition providing 
otherwise, ne ent to the possession 
of a de body for the purposes of 
preservation & burial belongs to the 
surviving husband or wife or next of 
kin, & for any infraction of said right, 
such as an unlawful mutilation of 
the remains, an action for damages will 
Ue & recovery may be had therein for 
mental suffering which results prox. 
mately from tho wrongful act although 
no actual pecuniary damage is alleged 
or proven.--EDMONDS v. ARMSTRONG 
FUNERAL HomMks, ede 1930] 3 W. W. 


R. 649; [1931] 1 R.- 676; 25 
‘Alta. L. R. 173.—CAN. 
sb. Right of executor.J-——-Tho exor. 


has a right to the body for the purpose 
of burial, & in an action by an exor. 


d.5. 


against the widow & others, an interim 
injunction was granted & continued 
until the trial of the action, restraining 
defts. from pee ltfs. from 
carrying out the burial of the body of 
the deccascd.—HuNTER v. HUNTER, 
[1930] 4D. L. R. 255; 65 2. L. It. 
686.—CAN. 


PART I. SECT. 2, SUB-SECT. 2. 
sc. Coroner—Liabilily of  muni- 
cipality.J—An unclaimed buinan body 
having been found dead within the 
area of deft. municipality, a provincial 
coroner inetructed pltf., an under- 
taker, to prepare it for burial. Pitt. 
work & completed 


did the necessa 

the burial & sued the municipality for 
his labour & expenses incurred :— 
Held: reading ona Coroners Act, 
R. M., 1913, Manitoba Anatomy 
Act, R. & M..'1913, & Burials Act, 
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R. S. M., 1913, sect. 5 of Coroners Act 
placed the duty bn. the coroner to 
cause the body to be interred & 
sect. 19 of Burials Act rendered the 
municipality liable for the expenses of 
the bier -——DAVEY v. CORNWALLIS, 
[1931) 1 W pee 2D.L. R. 80; 
39 Man. |. R, 259.— CAN. 


PART III. SECT. 6, SUB-SECT. 2. 


1386 {. Remoral—To another part of 
churchyard.) — Where a proposed 
extension of tho fabric of a Scottish 
Kpiscopal church entailed encroach- 
ment on part of the graveyard surround- 
ing the church, the ct., the exercise 
of the ile officium, authorised tho 
removal, subject to certain conditions, 
of the gravostones, & thelr ro-erection 
upon or near the fabric of the new 
building. —CHnRISTIE, ETO. PETITIONERS, 
{1926) 8S. C. 750.—SCOT. 


Cases 204—277. 


ENGLISH AND Emprre Diarsr SupPLEMENT. 


Part VIII|—Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations :—Consd. Nicholl v. Liant- 
wit Major Parish Council, [1924] 2 Ch. 214; 
©. v. Greenwich Corpn., [1929] 1 Ch. 


305. . 


228. Add. Annotation :—Refd. Rotunda Hospital, 
Dublin v. Coman (1920), 7 Tax. Cas. 517. 


228a. Power to acquire land by exchange.]— 
NICHOLL v. LLANTWIT MAJOR PaRisH CouN- 
cri, No. 291a, post. 


281. Add. Annotation :—As to (1) Apld. Hoskyns- 
ene v. Paignton U. D. C., [1929] 1 Ch. 


2387a. Allotment of unconsecrated part — For 
parishioners of particular denomination— 
Extent of rights.|—1853 Act, s. 7, upon its 
true construction, authorised the " allotment 
by a burial board of portions of the uncon- 
secrated part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Burial Acts 
such an allotment was in 1854 made by frre 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under R.S. C., Ord. 54, 
r. 1, taken out by pitfs. to have it determined 
whether, by virtue of that allotment for the 
Roman Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic :—Held: 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics; (2) a Roman Catholic 
parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
before those Acts, in his old parish burial 
ground; &, consequently, although he still 
had, under those Acta, a right of interment in 
that allotted portion, he had no individual 


right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different 
denomination; (8) the A.-G. was entitled in 
poe constituted proceedings, if he should 
institute them, to an order 
restraining tthe. from permitting the burial 
of persons other than Roman Oatholics in 
the portion allotted to Roman Oatholics; 
(4) nothing in 1858 Act enabled any particular 
rites or ceremonies to be enforced in reg 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonies unlawful.—PRESTON 
Coren. v. PyKh, [1929] 2 Ch. 888; O98 L. J. 
Ch. 888; 141 L. T. 262; 93 J. P. 181; 45 
T. L. R. 398; 27 L. G. R. 740. 


237b. ——- ——— Right of parishioners of other 
denominations to burial.]|—PRESTON CORPN. 
v. PyKkE, No. 287a, ante. 

2387¢. —— Restraint of unauthorised burial 
by Attorney-General.|—-PRESTON CORPN. v. 
PyYKE, No. 237a, ante. 

Performance of particular rites 

& ceremonies— Whether enforceable.) — 

PRESTON CORPN. v. PYKE, No. 237a, ante. 


——— Whether lawful.]—PRESTON 
CORPN. v. PYKB, No. 237a, ante. 

.}The exclusive right of burial in 
part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee ‘who has purchased 
the right to erect a vault on the space set 
apart for the purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantee has no freehold 
interest in the space or the vault & no right 
to use them for the purpose of performing 
private rights or ceremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
local authority.—HoOskINS-ABRAHALL  v. 
PAIGNTON URBAN CoUNCIL, [1929] 1 Ch. 
375; 98 L. J. Ch. 103; 140 L. T. 397; 93 
2 B. 98; 45 T.L.R. 161 ; 27L. G. Re 129, 





237d. ——— 





237e. 











262a. 


Part X.—Position of Burial Grounds. 


272. Add. Annotation :—As to (1) Refd. ae 
ye Co. v. Swansea Corpn., [1929] A. C 


PART VIII. SECT. 5. 


260 o Extent of right—To A. “‘& his 
heirs d& aasigns.”’}—Under Cemetery 
Act, R. 8 A., 1922 (c. 166), the 
purchaser of a lot cannot get by - 
poner eure even wen expressed to 
be to his heirs & assigns, a title in fee 
anole without restriction or limita- 


tion. The title which he obtains may rains 


pro pony bet ceeor ued as an easement. 


A CEMETER 
LOR, 19241 8D, L. RK. 625: 2W.W.R. 
970 0 Alta. L. R. 459.—CAN, 


passes. } Th shine we of bu 
burying ‘pa coin. 5 ne iar 
the v nost-of tin of coeaned DO oe tie i O24 i 3 DL . R. 


NA CEMETERY Co. v. TAYLOR, 


274, Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 

277. Add. Annotation :—Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 


el 3D. R. 625; 2 W. W. R. 
v. TaY- 0; 20 Mia L R. 459.—-CAN. 


PART IX. SECT. 1. 


sd. Prohibiting employment of h 
labour to improve burial plots. Heid : 
vega aba ttt & en the tors’ 


¥ Co. 


——- To whom right of 
e 


6253 2 


W.W.R.97 ta. L. R. 450.—CAN. 
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Vol. Vil.—Burial and Cremation. 


Cases 284—3165. 


Part Xl—Closed and Disused Burial Grounds. 


284. Add. Annotation :—Refd. Swift v. Board of 
Trade, (1925) A. C. 520. 


290.—After this case add :— 
.}—See, now, Parochial Church Council 
(Powers) Measure, 192] (No. 1), 8. 4 (1) (ii) (c). 


291. Add. Annotations :—Consd. Nicholl v. Liant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305. 

291a. —— .|—A parish council being the duly 
constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by plitf., a conveyance of land ‘‘ to 
hold the same... according to the true 
intent & meaning ”’ of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with plitf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground :—Held: (1) the land 
first acquired by the council had never been 
‘‘set apart for the purposes of interment ”’ 
& was not therefore a ‘ disused burial 
ground,’’ so as to be subject to the restriction 
imposed by 1884 Act, 6. 3; (2) the council 
had power to elfect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 & 26, as extended by 1853 Act, 
8. 7.—NICHOLL v. LLANTWIT MAJOR PARISH 
CounciL, [1924] 2 Ch. 214; 93 L. J. Ch. 
602; 131 L. T. 634; 68 Sol. Jo. 718. 


Annotation :——As to (1) Expld. L. C. C. v. Greenwich Corpn., 
[19¥2y] 1 Ch. 305. 


292. Add. Annotations :—Consd. Nicholl v. Liant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305, 


294a. Land set apart for interment—Interments 
abandoned as to part—Continued as to other 
part.]|—(1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a ‘“ burial ground ” 
within the aggregate definition’ of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, & Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
‘* disused burial ground ”’ within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a ‘ disused burial ground ” 
by the Admirajty under the general powers 
ef Admiralty Lands & Works Act, 1864 

(c. 57), 8. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
s. 56, & consequently the disused burial 
ground still remains subject to the building 
rohibitions of 1884 Act, s. 3.—LONDON 
OUNTY COUNCIL v. GREENWICH CORPN., 

’ {1929} 1 Ch. 805; 98 L. J. Ch. 49, 140 L. T. 








456; 98 J. P. 128; 45 T. L. R. 144; 27 815. Add. Annotation :—Generally, 


L. G. R. 282. 
PART XI. SECT. 1, SUB-SECT. 2.—A, 3 cometery, 


2841. Compulsory sale—Basis of 
dompensation. +01 expropriation of 


the trustees can only 
claim value as cemetery & cannot have 
the value of sand & 

beneath it, that not be 
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296. Add. Annotation :—Consd. L. C. C. v. Green- 
wich Corpn., [1929] 1 Ch. 305. 

296a. . Sale by Admiralty.)—LONDON CoUNTY 
ior v. GREENWICH CoORPN., No. 294a, 
ante. 


800. Add. Annotations :—Apld. Stevens v. Willing 
& Co. (1929), 167 L. T. Jo. 178. Consd. St. 
Nicholas Acons v. L. C. C., [1928] A. C. 469. 


800a. Urinal.]—A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed :—Held: (1) the proposed urinals 
were *' buildings’? within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ‘ building’”’ within the above Acts; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor.— BERMONDSEY BOROUGH 
COUNCIL v. MORTIMER, [1926] P. 87. 


300b. Toolshed.]—BERMONDSEY BorovuGH COUN- 
CIL v. MORTIMER, No. 300a, ante. 


800c. Underground chamber.] —St. NICHOLAS 
Acons (RECTOR & CHURCHWARDENS) vw. 
LONDON CouNTy COUNCIL, No. 309a, post. 


809. Add. Annotation :—Distd. St. Nicholas Acons 
v. L. C. C., [1928] A. C. 469. 


-.J—A. brick built chamber in- 
tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders & reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a ** build- 
ing ’’ erected ‘‘ upon a disused burial ground ” 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. —StT. NICHOLAS ACONS (RECTOR 
& CHURCHWARDENS) v. LONDON OoUNTY 
CounciL, [1928] A. C. 469; 97 L. J. P.O. 
113; 189 L. T. 680; 92 J. P. 185; 44 
T. L. R. 656; 26 L. G. R. 58%, P. O. 


Refd. Ber- 
O. v. Mortimer, [1926] P. 87. 





309a. 


mondsey B. 


value to the owners.—R. v. MIDDLETON 
CHURCH TRUSTEES (1920) 56 D. L. R. 
vel deposita 60.—OAN. 


part of the 


Cases 328a—389. ENGLISH AND Emprre Dicest SUPPLEMENT. 


828a. ——— Playground for children—Tennis courts 330. Add. Annotation :—Consd. St. Nicholas Acons. 
& swings.|—BeEKMONDSEY BOROUGH COUNCIL London v. L. C. C., [1928] P. 102. 
v. MOKTIMER, No. 300a, ante. 


Part XlV.—Burial of Persons Found Drowned. 


350. After this case add :—- 
.J— See, now, Burial of Drowned Persons Act, 1886 (c. 20). 








Part XVI.—Registration of Burials. 


875. Add. Annolations :—As to (1) Consd. Gla- (1932), 48 T. L. R. 875. Refd. Brocklebank v. 
morgan County Counci! v Glasbrook, [1924]. R., [1925] 1 K. B. 52. As to (8) Refd. Marshal 
1 K. B. 879. As to (2) Consd. Glamorgan Shipping Co. v. Board of Trade, [1923] 2 
County Council v. Glasbrook, [1924] 1 K. B. 


K. B. 343. 
879; China Navigation Co., Ltd. v. A.-G. 


Part XIX.—Taxation and Rating of Burial Grounds and 
Burial Fees. 


389. Add. Annotations :—Refd. Poplar Assmt. Com. v. Roberts, [1922] 2 A. ©. 93; Harper 
v. Hedges, [1923] 2 K. B. 314; Dford Corpn. v. Mallinson (1932), 96 J. P. 185. 


PART XIX. 32 B.C. R. 413.—CAN. m ii. -——— 





~.J]—ABER- 

i se Cs A hed OF DEEN ASSESSOR . ABERDEEN CEME- 

purposes of cemelery. BURNABY Dis- valuation. } FALKIRK, PaRisH Counatt bag’ pralie ne Cea eoee ee 
- v. STIRLINGSHIRE ASSESSOR, 

MENT, LTD., [1923] 3 D ML. Re 1073; 8. ©. 405.—-SCOT. fisgo} 8.0. (Ct. of Sess.) 275.—SCOT. 
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4a. 


Annotations :—Folld. 
Sol. Refd. 
Barclays Bank (1931), 145 L. T. 5 


4b. 


Annotation '—Retd. 


Vol. VIII. Cases 4a—81. 


CARRIERS. 
Part 1—Who is a Common Carrier. 





«-}—Defts., furniture removers 
& & warehousemen, contracted to carry ee 
furniture from L. to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destro ed 
by fire, occasioned by the on ante of de 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed :—Held: 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would ‘not 
in any event be liable for loss caused by 
accidenta] fire—TuURNER v. CIVIL SERVICE 
Suppiy Assocn., Lrp., [1926] 1 K. B. 50; 
95 L. J. K. B. 111; 184 L. T. 189, 


Fagan ». Green & Edwards (1925), 2 


Jo. 1865. Calico Panter: Assocn., Ltd 








- }—Defts., ae removers & 
warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Plitf. sued 
defts. for the value of the goods :—Held: 

as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting t them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
—FAGAN v. GREEN & Epwarps, Lrp., [1926] 
1K.B. 102; 95 L. J. K. B. 363; 134 L. T. 
191; 70 Sol. Jo. 185. 

Calico oe Assocn., Ltd. v. Barclays 


Bank (1931), 145 L. T. 51 
5a. —-—— Upon terms Imiting Hability.|—GREAT 


6. 


6a. 


41. Carrying on busineaa as carrier— 
Furniture remover. 
& forwarding agent, tendered for the 
removal of piltf.’s 
follow 
#120, 
ohare including delivery to house & 


value of any one 
exceed £19.°" This 
cepted :—-Held 





NORTHERN Ry. Co. v. L. E. P. TRANSPORT & 
DeEposirory, Lrp., No. 234a, past. 

Add. Annotation :—As to (3) Refd. G. N. Ry. 
v. L. EK. P. Transport & Depository, [1922] 
2K. 3B. 742. 

No fixed terminus.]—LivER ALKALI Co. 
v. JOHNSON, No. 31, post. 


384,.—CAN. 
b i. 


PART I. SECT. 1. 





Deft., a carrier 
sundr 
” turniture in the 
a terms: ‘‘ We beg to quote 

his price includes all transit 


ng, also riek of breakage, the 
penne not to 
oder war ac- 
was not in this 


: deft. regard 


12a. 
12b. 


14a. 


Right to reject reserved.}— 
A carrier who, While inviting all & | carriers, & as such are entitled to 
o employ 
himself the right of accepting of reject- 
ing thelr offers of goods for carriage, 
whether his conveyances are full or 
empty, being guided in his decision 
by the attractiveness or otherwise of 
the particular offer, & not by hir 
ability or inability to carry having 
to his other en 


him, 


-.J]—TORNER v. Crvit SER- 
VICE Supplty Assoon., Lrp., No. 4a, ante. 
e-—FaGaAN v. GREEN & 
EpWaRpbs, Lrp., No. 4b, ante. 





Of goods accompanied by passenger.]— 
By London County Council (Tramways & 
Improvements) Act, 1911, s. 42: ‘‘ Every 

passenger travelling upon any of the eoatiell’a 8 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand’’ under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 Ibs. to a customer, instructed 
his servant to convey it by one of defts.’ 

tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pitf. claiming damages:—Held: the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68).—-ROSENTHAL v. LONDON County 


CounciIL (1921), 131 L. T. 5638; 88 J. P. 
157; 22 L. G. R. 527. ; 
‘Add. Annotation :—Consd. G. N. Ry. v. 


L. EK. P. Transport & Depository, 1922} 
2K. B. 742. 


Add. Annotation :—Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, 11922] 2 
K. B. 742. 


Add. Annotation :—Refd. G. N. Ry. v. 
L. HK. P. Transport & Depository, 19223 
2K. B. 742. 


For existing paragraph substitute the follow- 
ing :-— 

Deft. was a barge-owner, & let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 


engaged in the business of towing 
damaged motor cars are common 


retain the thing transported until pay 
ment for services rendered.— TERRY 
AUTOMOBILE OWNERS ASSOCN. (1927), 
Q. KR. 65 S. C. 390.— CAN. 


sb. Public under Public 
Vehicies Act.}-A public vehicle under 
eure, Vehicles Act, R. S. S., 1930, is 
a “‘ common carrier * within fest. 
216 (84) of City Act, R. S. 8., 1930, 


reserves to 


vehicle 


ments, is 


transaction a common caysrier, & Mer- not a common a UM v. Hy ia 4 which gives a city power to make bye- 
cant ile. Lew mae age a. 19, ae ak eae . L1p., [1930] Jaws for the licensing of * common 
apply.— NEW 1 W. W. R. 5473 ap rd, i838 014D.L.R. carriers,” nor, therefore, within the 
XPRESS Con LID. "[1923)} YN. Z te R. 486; 2 W. W. R. 9 AN meaning of a city bye-law impostn 
201.— licence fee on motor vehicles opera a 


$i. Carrier of goode—Of all peli 
For hire.---MATHEWSON 2. 
POOLKY v. MITCHELL, [1925] 4 > L. R 


wy 


PART I. SECT. 2. 
161. Ha e contractor— Person tow- 
ing Pikes 4 motor 


one ** common ers."—-LYNE vv. 
Se Beer SERVICE, LTp., [1932] 
cars.}—Persons 1 W. W. R. 335.—CAN. 


Cases 81—96. 


43, 


51. 


58. 


66. 


82. 
85. 


was made under a separate agreement, & a 
barge was not let to more than one person 
for the same voyage. Deft. did not ply 
between any fixed termini, but the customer 
fixed in each particular case the points of 
arrival & departure. In an action against 
deft. by the pltfs. for not safely & securely 
carrying certain goods:—Held: deft. in 
exercising this employment had incurred the 
liability of a common carrier, & was liable 


ENGLISH AND Emprre Diarest SUPPLEMENT. 


though the goods were lost without negligence 
on his part. 

Deft. was not a common carrier nor liable 
as such, but was liable as a ship-owner carry- 
ing goods for hire, ta the custom applicable 
to him as such (per OuR.). 
Add. Annotations :—Refd, G. N. Ry. 

L. E. P. Transport & Depository, 1922] 
‘2 K. B. 742; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 60. 


Part Il.—Private Carriers and Forwarding Agents. 


Add. Annotation :—As to (1) Refd. Phillips v. 
ee Hygienic Laundry Co., [1923] 1 


Add. Annotations :—Generally, Consd. Halli- 
well v. Venables (1930), 99 L. J. K. B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. 


46. 
47, 


Part I1]1—The Contract 


Add. Annotation :—Refd. G. N. Ry. »v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

Add Annotations :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 
L. T. 869. As to (2) Refd. Buerger v. Cunard 
8.S. Co., [19245] 2 K. B. 646. 

Add. Annotations :—As to (1) Refd. G. N. Ry. 
v. L. E. P. Transport & Depository, [1922] 
2 K. B. 742 As to (2) Refd. G. N. Ry. vu. 
Ne Bok P Nea aa & Depository, [1922] 
Add. yaa :—Refd. G. N. Ry. v. L. E. P. 
Transport & Depository, [1922]2 K. B. 742. 
Add. Annotation :— Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 358. 


90a. ——- ——-.|—-GreAT NORTHERN Ry. Co. v 


PART III. SECT. 8, SUB-SECT. 1.—A. 


ti, 
carrier to prove that the loss is not 
tape wholly or in part to his negligence, 
at 
reasonably prudent carrier should take 


L. E. P. TrRansport & DEposirory, LTp., 
No. 234a, post. 


-———-.]-—-The onus is on the 





t iv. 





he took all knuwn meeoas a 




















92a. 


96. 


Ry. (N. B.), [1926] 2 D. L. R. 93.— 
CAN. 


Position of Inaian rail- 
ways.j—A railway co. in India under 
Indian Railways Act, 
an insurer, but is under the duty of 


1890, 


Add. Annotation :—Refd. Troy v. Eastern Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B. 632. 
Add. Citation :—-15 Asp. M. L. ©. 208. 
Add. Citations :—9l L. J. K. B. 632 3 : 
Asp. M. L. C. 387. 
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at Common Law. 


- ee of tea of resps. were 
delivered a railway co. for conveyance 
from A. to C. The railway broke down, & 
by an arrangement between the railway co. 
& applits., who were common carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again :—Held: in so 
doing, applts. had not so far departed from 
their usual] course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed ey fire while on 
board one of their boats.—INDIA GENERAL 
NaviaaTion & Ry. Co. v. DEKHARI TEA Co. 
(1923), 98 L. J. P. O. 108; 180 L. T. 6543 
16 Asp. M. L. C. 285, P. C. 


Add Annotation :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 





negligence.j|-—-Where goods entrusted to 
a builee for reward are lost or destroyed 
while in his custody, the onus is on him 
to show that the loss or destruction 
was not due to his negligence. Where 
while a motor van carrying go anaes for 
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tion approved by Railway Board, car (1922) 3 W. W. R. 733; 70 D. U. R. 337- 4D. L. B. 486 
Ge oe ae - ‘ieee sas mawass 
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dent should’ be attributed to pitts.’ 


An accident hap- 
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put to :—-Held; the acci- taking that 


exere 
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breach of duty on part of nae ee Go, Lends 4 a i 
CANADIAN Weattnenonrag Co., 465.— 


0. ans PactFic Ry, Oo. 11923), 
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il, ———- Default of 
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R. 238.—CAN. 
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ACIFIC 
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& entruste the carriage of them to a 
sub-contractor, & the 
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servanta, the carrier is liab 
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the carriage of the goods. 
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LAN RESS 
on) SoZ Rosso 
TF Wi, oe as Waal orbunte io 


a i. 
N.Z. 


pone liablity ace any special contract 
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Go., f1928) 1 1 mW. W. RB. 
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G84; 33 BG 


01 {. pa deatroyed-——No wrtt- 
ten contract tiniting liability. 8 eld : 
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liable to ownera for goods destroyed 
by fire without proof of ip nal aig 
INDIA Pedi NAVIGATION & 

Oo. v aR1 Tea Oo., Lp. tone, 
DR st tod + App. 29.—-IND, 
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102. Add. ay ad :—[(1017] 2 K. B. 756; 33 


114, Add. Annotations :—As to (1) Consd. Frenkel 
v. McAndrews, [1929] A.C.545. Refd. United 

Bunge 

Ag to (2) Refd. Buerger 
v. Cunard 8.8. Ce "10084 2K. B. 646. 

122. Add. Annotation :-—Distd. Silver v. 
S.8. Co. (1929), 46 T. L. R. 78. 

Silver v. Ocean 

8.8. Co. (1929), 46 T. L. R. 78. 

particular train—. 

Whether warranty of time of arrival.|—JLorp 

v. MIDLAND Ry. ©o., No. 412, post. 


States Ship 
(1924), 41 1 


as u. 


128. Add. Annotation :-—Consd. 
144a. Contract to carry by 


100 i, ——. Goods stolen from car- 
rter’s warehouse at destination—Carrier 
making no arena charge. }-Held: 
holding the goods at owner’s risk, 
defts. could hot be Soil rosa for or the 
loss unless they Aapuaet Ave 
neglect or culeaoranrt: ~~ BRow daa 
DOMINION EXPpREAS ‘ (182t). 67 

R. 825; 51 0. L. R. 359.—CAN. 

fi. ———  -———_ -§- Ounsignee with 
noice of fa ge arg ab 
psec HIN DIAN 
Nomnames Y. Oo., wai928) 5S 0. i. R. 
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MENT & PZADKAWOLSKI v. CANADIAN 
Exprras Co. 1 Naty 3 m: L. R. 1122; 
52 oO. L. R. 1 4.—CAN 


PART III. SECT. 8, SUB-SECT, 1.—D. 


105 1. IUegality as defence.}—Pitf. 
shipped by deft. co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provincial arorute & of 
Dominion legislation. Plitf. in the 
shipping bill declared “ that this ship: 
ment is of a class & shipped under 
conditions permitted by law.” Part 
of the goods were stolen from defts.’ 
car at destination :—Held: pltf. could 
not recover, as the cause of action was 
qoute? upon an i[legal contract.— 

AJOR ©. CANADIAN Pactrico Ry. Co., 
maser 3 W. W. R. 512.—-CAN. 


PART III, SECT. 3, SUB-SECT. 2.—B. 


sf. Who are.}—While there was in 
Ireland an internal rebellion, with an 
army employed to support it, armed 
raiders took goods froin a co. who 
were common carriers -— eld : the 
raiders were ‘‘ rot tts Enemies,” & tho 
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owner.—~SECRETARY or Grate FOR 


WaR v. MIDLAND GREAT Mb cate 
ine en oF IRELAND, (1923] 2 J. R. 


PART III. SECT. 4. 
155 i. Effect o 1 Sonos pa AER tite bai may 
refuse goo of damages.|— 
LncLano v. R. (1920), 62 D. L. R. 324; 
20 Exch. OC. R. 236.—CAN. 


PART III. SECT. 5. 


hio— —— —-.]—DEVLIN v. 
GRAND UNK Ry. Co. oF CaNaDAa 
(1870), so UG CO. R. 837.—CAN. 
69 fx, ——— a, 
Al Sen MILLING & TRANSFER Oo. v. 
TRUNK PaocrFic Ry. On., 
98] 8 D. L. R. 84; 
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Vol. VitL—Oarriers.. Cases 102-—208. 
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- OANADIAN eat Be Co. (1921), 
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ol ase Prikl & Ry. Co., 
LTD. ARILAL GOBERDHONE 
aed doen L * R. 54 Cale. 430.— 


165 ii, —— Goods 
damaged.J—-Where goods are damaged 
in transit & have been in the hands of 
& number of carriers, the vendor must 

yore the damage took place while in 

a caety of the carrier he is suing. 

sE & LAFLAMME, LTD. v: CAMP- 
BEL, WILSON & STRATHDEER, LTD. & 
TRUNK Pacimo Ry. Co., 
rete 1D. L. R. 397.—CAN. 


165 ifi. —— Short masanugk 
—Held: defts. had discharged a 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another carrier in the alg 
course for conveyance or delive = 

they thereupon eng Sart be Hable.— 

HARRIS 0. DuBLin & SOUTH EASTERN 
Ry. Co., [1927] L R. 137 IR. 


sg. What consignee muat prove— That 
pes in good condition when shipped— 

Thai goods actually i pesee over lime of 
defendants.|-—-NOVA SALKS Co. v. CANA- 
DIAN Pacivic Ry., [1925] 3 D. L. Rh. 
919.—CAN. 


PART III. SECT. 6. 

Goods sent to wharf.) 
--Held: evidence of a constructive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 
-~MORRISON ¥. THOMPSON (1877), 11 
N.S. R. (2 R. & C.) 411.—CAN. 


PART III. SECT. 7, SUB-SECT. 1. 


di. -———.]—Goods carried by defta. 
for pltf. -— eld : at owner's risk 
while in defts.’ wereuowe at point of 
destination. — Brow ». DOMINION 
EXPRESS a" A dt 87 D. L. R. 325; 
61 O. L. R. 359.—CAN.. 


a ii. ata goods entrusted 
to a shipowner, trading as a common 
carrier, have reached their destination 
& been stored pending removal by 
the consignee, mee on saat ou 4 
he le aA =n 

WHITEHOUSE & Go. mreroaty. aT Yas, 
L. R. 125.—AUS. 


od . P. O'NBILL v. seerre Li ral 

t i.—— J -SzcnaTany OF Snare v. 

Har KisHan Das-KurA Mat (1925), 
I. L. R. 7 Lah. 370.—IND. 


PART III. SECT. 7, SUB-SECT. 2. 
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Co., 3) 1 L. R. 649; [1923] 
8. C. ae 84; 1W.W. Baas 3-CAN, 




















Annotations :—After to 
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151. Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 


201. Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 


208. Add. Annotation :—Refd. McAlister (or Dono- 
ghue) v. Stevenson (1982), 48 T. L. R. 494. 


208. Add. Annotations :—Refd. Transoceanica Soc. 
Italiana di Navigazione v. Shipton, [1923) 
1 K. B. 81; 
Heacock, [1924] 1 


K. B. 566. 


Prager = Blatspiel, Stamp & 
B. 566, 


182 tii. ———,. }—NOoRTHERN 
ELectric Co., Lip. vo. CANADIAN 
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78.—CAN, 
PART III. SECT. 7, SUB-SECT. 3. 
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security. 
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C. R.C. 333 : 36 Man. L R 
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aeees ao C.R.170; 34C. B.C. 


pil. ———~, }—-CAMPBELL v. CANADIAN 
prot orrto & ‘CANADIAN NATIONAL Ry. 
can (1924), 30 Can. Ry. Cas. 380.— 


PART III. SECT. 7, SUB-SHCT. 5. 


s i. ——.}—Held: a consignee by 
delay in acce pting delivery cannot 
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liability as aoe et OnTAGe MILLING 


& ‘TRANSFER Co. arms TRUNK 
PACIFIC RY Co., ioests . W. R., 
88.—CAN. 

sk. Rights of carrier—To sell — 
Must be exercised with reasonable 
diligence.J—Davis wv. Exnuiot (1924), 
55 ra L. 5 3.—CAN, 


PART Ill. SECT. 7, SUB-SECT. 6. 


199 i. nee justifled—Refusal of 
consignee pay charges.J)—PaTEL ». 
ae ae ‘Cd. -» (1923] App. D. 506.— 


PART III. SECT. 7, SUB-SECT. 7. 


201 i. Whel. Jor sale of 
necesstly— Perishable Sale with- 
out communicating owner. }-—~Where 
oods carried by a vallevay. co. are 


fable to perish while in its possession 
because of the consignee’s delay in 
taking delivery, the co. haa the right 
to advertise & sell the goods without 
any notice to the cousignor, whether 
or not there are any tolls Lp dala 8 —_ 
ALBERTA PoTaTO & A ade rear trike : 

Pe ies rae Ry. Co ore 

(i927) 3 DL. R. 813; ld Barr's 
R. 65; 32 Can. Ry. Cas 
CAN. 


PART III. SECT. 8. 


co. Add ** revad. Be 64 D. L. R. 
$316; 5600.L. R 


ci. -—-— -——. 


GoMaé EASTERN Y. 


NAZZARENO 0. AL- 
Oo. (1932), 709 
D. L. R. 268.—CAN. 


Cases 232—3651. 
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Part IV.—Modifications of the Common Law Contract. 


232. Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. 


L. E. P. Transport & Depository, [1922] 
2K. B. 742. . . - 


J—A carrier who regularly receives 
fo for carriage upon terms limiting his 
iability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 
A consignor who tenders to carriers fot 
arriage goods apparently harmless but in 
fact angerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 
& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 
Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
@ corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty :— 
Held: (1) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods ; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods.—GREAT 
NORTHERN Hy. Co. v. L. I. P. TRANSPORT & 
DEpPosITORY, Lrnp., [1922] 2 K. B. 742; 91 
ae 807; 127 L. T. 664; 38 T. L. R. 
11, C. A. 
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241. Add. Annotation :—Refd. 


Dew v. United 
British 8.S. Oo. (1928), 98 L. J. K. B. 88. 


262. Add. Annotations :—Refd. The Christel Vin- 
nen, {1924} P. 61; Elder, Dempster v. 
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266. 


267. 


271. 


300. 


302. 
342. 


847. 


351. 


United States, 


Paterson, Zochonis, Griffiths Lewis Steam 
eee Co. v. Paterson, Zochonis, [1924] 


Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 50; 
Forbes, Abbott & Lennard v. G. Ry. 
(1927), 44 T. L. o 97; Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1930), 145 
L. T. 51. Refd. Fagan v. Green & Edwards, 
[1906] 1 K. B. 102; Svenssons (C. Wilh.) 
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37 Com. Cas. 83. 


Add. Annotations :—As to (1) Apld. Gosse 
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Marine, American Can Co. v. Same, [1927] 
2 K. B. 482. (See [1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Co. 
(1923), 130 L. T. 662. As to (2) Consd. 
Calico Printers’ Assocn., Ltd. v. Barclays 
Bank (1930), 145 L. T. 51. Refd. Rutter 
v. Palmer, (1922]2 K. B. 87; Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. 


Add. Annotations :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. Refd. Ambatielos v. Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
185; Rutter v. Palmer, [1922] 2K. B. 87. 


Add. Annotations :—As to (1) Apprvd. & 
Apld. L. & N. W. Ry. v. Neilson, [1922] 2 
A. ©. 263. As to (2) Apprvd. = oe: 
L. & N. W. Ry. v. Neilson, Wei tr 620% 
208. Consd. Buerger v. Cunard §.8. aye 
[1925] 2 K. B. 646. 


Add. Annotation :—As to (2) Consd. Ehinger 
v. 8. HE. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678. 


Add. Annotation :—Refd. Rosenthal v. L. C. C. 
(1924), 131 L. T. 563. 


Add. Annotations :—As to (1) Refd. Rosenthal 
v. L. C. C. (1924), 181 L. T. 563. As to (2) 
poner Rosenthal v. L. C. O. (1924), 131 L. T. 
63. 

Add. Annotations :—As to (2) Apld. G. N. Ry. 
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L. E. P. Transport & Depository, 1p23] 
2K. B. 742. 
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W. W. R. 278.-—-CAN. 
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rk the United States 
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shipper.—SPORL T NORTHRR. 
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2W. W. R. 385; 30 Can. Ry. Cas. 186 
35 B. C. R. 232.—CAN. 
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si. —— “ Value at piace & time of 
ah ment.’"}—Held: the value m 
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ds, but at the market value of 
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--THO ADIN ACIFIO 
CAN. 
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Shipper bound by Y Goelaved value, 
SPORLE 0. Gunat NORTHERN Ry. 
192515. Dd. L me 302; 1035) 3 yt we 

‘Can. Ry. Cas. 
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B. O. R. 232,—OAN. 


352. Add. Annotation :—Aae to (1) Refd. Brown v. 
Harrison (1927), 96 L. J. K. B. 1025. 


876. Add. Annotation :—As to (4) Refd. Nunan v. 
Southern Ry., [1924] 1 K. B. 228. 


381. Add. Annotation :—As io (1) Consd. G. N. 
Ry. v. L. BE. P. Transport & Depository, 


[1922] 2 K. B. 742, 


408. Add. Annotation :—As to (1) Refd. G. N. Ry 
Transport & Depository, [1922] 


v. L. E. P. 
2K. B. 742. 


411. Add. Annotation :—As to (1) Refd. G. N. ate 
v. L. E. P. Transport & Depository, [1922] 


2K. B. 742. 


412. Add the following paragraph :— 
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given train, which ordinarily arrives in 


Vol. VIIL.— Carriers. Cases $52— 492. 


L. TT; Bl. 


484. Add. Annotation :—Refd. 
Assocn., Ltd. v. Barclays Bank (1981), 145 


Calico Printers 
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Dempster v. Pate 

Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. CO. 522. 


reon, Zochonis, Griffiths 
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Equitable Fire Insce. (1924), 40 T. L. = 858 ; 
Metropolitan Water Board v. L. & N. E 
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(1924), 131 L. T. 123. 


Vv. 


452. Add. Annotations :—Overd. L. & N. W. Ry. 
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Cunard S8.S. Co., [1925] 2 K. B. 646. 
453. Add. Annotation Fes Neilson v. L. & 
N. W. Ry., [1922] 1 K. B. 192. 
454. Add. Citations :-—[1922] 1 K. B. 192; affd. 


London at a particular hour, does not amount 
to a warranty that it will so arrive, although 
the co.’s servants be informed that the object 
of the sender requires that it should arrive. 


424. Add. Annotation :—As to (3) Refd. Calico 


Printers’ Assocn., 
(1981), 145 L. T. 51. 


Ltd. v. Barclays Bank 


426. Add. Annotations :—As to (2) Apld. Re City 


Equitable Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. E. Ry. 
(1924), 1381 L. T. 1238. 
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L. J. K. B. 680; 38 T. L. R. 653 ; 66 Sol. Jo. 


502, H. L. 
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K. B. 50. 
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91L.J. K. B. 423 ; 127 L. T.1; 88 T. L. R. 
359; 27 Com. Cas. 247, H. L. 
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480. Add. Annotations :—Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 


481. Add. Annotation :—Refd. McAlister (or Dono- 
ghue) v. Stevenson (19382), 48 T. L. R. 494. 
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Laundry Co., [1923] 1 K. B. 639. 
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—~Where & a declared to contain 
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schedule to Carriers Act) exceeding 
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articles is lost in transit the value of 
the lost non-scheduled articles may be 
recovered by the consignee from the 
carrier under sect. 3 of the Act.— 
RIVER aad NAVIGATION Co., LTD. 
v JAMUNADAS RAMKUMAR (1931), 
I. L. R. 59 “Calo. 472.—IND. 


PART IV. SECT. 2, SUB-SECT. 4.—B. 


A ee Sr tar hep 
GREAT INDIAN PENINSULA Ry. 
(4987), 55 L. R. Ind. App. 67.—IND. 

e {p- 69) i. Muat be approved 
by ilway Commiestoners Board— 
Onus of proof of approval on carrier. }— 
SPORLE V SEEEE be a a Ry. Co., 
hd ry D. L. 3 W. W. R. 

136; 34 BR. OC. ne 140 CAN. 

e (p. 69) ii, ——~ Mistake oy ow 
—~Recovery of defictency in iat 
Where & consignment of roo 
mistake accepted by a railway "at a 
concession rate which was applicable 
only to a aco apecial customer, 
instead of at the ordinary rate applic- 
able to that alas of goods according 
the goods tariff, & by one of the con- 
ditions of co ment the railway 
reserved the right of “ remeasurement, 
re-weighment, re-classification & re- 
calculation of rates’ :—Held: the 
railway could lawfully demand ‘at ne 
destination ree deficiency in freight 
caloulated at the correct rate.—SEcRE- 
TARY OF STATE FOR INDIA v. HARBANS 
PRASAD (1929), I. L. R. §3 All. 81.— 








1 (p. 68) 1. ——- ——- ———- -———. 
PURAN Das East INDIAN Ry. Co. 
(1927), I. L. R. 6 Pat. 718.—IND. 

1 (p. 69) li. -——- —— ——- ———. | — 
Smko Narain v. Hast INDIAN Ry. 
(1927), I. L. R. 50 All. 246.—IND. 

n(p. 69) i. —— —— —— ——..] —- 
MABON & eng eae Co. ae 
Pactrio Ry. ae ty 





951; 1 pars 3 Cane "By. 
Cas. "36 9.—C 

n (p. $0) ae ae J 
SECRETARY OF STATE GHANAYA 
LAL-SR1 KIsHAN (1928), I. L. R. 10 
me ies —IND. 





_—_— —— When railway 
protected -—So long as it is established 
hat the risk notes, the forwarding 
note, & the railway receipt refer to the 
particular consignment. in question, the 
railway co. is amply oe tr —_ 


Moous! SIKKA ac Mag hare 
56 car 1060.—IND. 


ee. } Th 
won ‘ sree ear ase * in a risk note 


suggests that a railway servant has 
been ty of doing something which 
was consistent with the conduct 


required of him by the rules of the co. 
In the absence of proot that there was 


any breach of duty by the railway 
servants or any teri ment of the 
rules which te their terms of 


employment, no fair inferonce of mis- 
conduct could properly arise.—RBomBay 
Baropa & CENTRAL [Npra Ry. Co. v. 
NAJNAGAR SPINNING, as Np» & 
MANUFACTURING Co. (1929), I. L. R. 
ae re 106. iG IND. 


—— eaning of “* rob- 

athe word “ robbery * aa used 

in sk Note H. is not synonymous 
with “theft,” &. therefore, where 
there is no robbery from a running 


Corpn. ». Farnworth (1929), 46 T. L. R. 85. 


train, but theft only, deft. railway 
is not absolved from liability oy the 
roviso to the note.—JaI NARAIN- 
ACHHMI NARAIN v. GREAT an 
PENINSULAR Ry. Co. (1929), I. L. R. 
11 Lah. 158.—IND. 

rr ii. —— Meaning of deteriora- 
tion.}—~The word “ deterioration “* in 
the risk note, form B., 
Act, a. 72, & Contract Act, 8. 161 is 
wide enough to include depreciation in 
value of the goods on account of a fall 
in the market price.—GRRaAT INDIAN 
PENINSULAR RY. v. evouL KISHORE 
NG LAL (1929), I. L. R. 52 All. 


rr iii. Damage to goods by 
cold—-Conditions in bill of lading as to 
ventilation complied with.|--ROBERT v. 
CANADIAN NATIONAL RYy., (1932] 1 
D. L. R. 306.—CAN. 


sp. Liahilit ae, in delivery— 
Meaning o ation.}-——-The word 
** deterioration °° in Railways Act, 

77, includes loss in value owing to 
delay a delivery & a fall in the market 
value of the goods consigned. Hence, 
a suit for the recov of such loss is 
not maintainable without the notice 
required by the sect.—BHAGWAN Das 
LACHMI ARAIN v¥. BENGALNAGPUR 
aa (1929), I. L. R. 51 All. 895.— 








PART V. SECT. 2, SUB-SECT. 1. 


483 i. Not liable for mere accident— 
Apart from sro negligence or etl a 
MILLS CinAnian PACIFIO 

SHIPA, Lr. (1926), Q. R. 65 S. rie 148. 
—CAN. 


483 ii. ——— ———.] —MARCHESSEA 
ee aonae Rys. (1936), 
2 K. B. 855.—OAN. 


OG. R. 
‘aL ——— Caused by act of stranger. 
If an accident is due to the train leavin 


12* 


Cases 516—579a. 


516. Add. Annotations: —Consd. Brandon v. 
Osborne Garrett, [1924] 1 K. B. 548; The 


ENGLISH AND Empree Dicest SUPPLEMENT. 


t out 


fearing that he might be carried on, oe 


in ah without looking to see w 


Paludina, [1925] P.40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 95 L. J. P. 185. 


586. Add. Annotation :—Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 95 L. J. P. 1365. 
549. Add. Annotation :-—Refd. 


560a. 





- most 


the metals, prima facie the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly-disposed 

ersons over whom the railway co. 

ad no control or any reason to antici- 
pale that they intended to ca out 

eir design in the sector in which the 
accident occurred, the railway co. will 
not be liable for pee ucence OF oF for 
damages. JEWAN RAM v. 
East INDIAN RY. Co. tianay. Li iL. R. 
51 Calc. 861.—IND. 


Pid ii. Opening carriage 
door.}——While a street car was backing 
uP to a platform which it had overrun, 
@& passenger opened one of the rear 
doors without the Pctoogi aa of a 
conductor or motorman he 
which opened outwards are 
over the platform, struck pitt. who was 
ding on the platform waiting for 
acar. The conductor was inside the 
car collecting fares, & had left the door 
unlocked & unguarded, rion h the 
motorman had informed him that he 
was going to back up :—Held: defts. 
were liable.—ODEGAARD v. oe bere 
ELEctTRIo Co., [1927] 4 D. R. 387; 
[1927] 2 W. W. R. 589; 36 Man L. R. 
592.——CAN. 


497 li. ——— Driver of omnibus va cb 
ing down to recover tickets on 
ee key ve. BELL Bus Co. % 1088} 
N.Z ja L. R. 204 —-N. Ze 


601 i. Passenger injured by 
sudden stopping of train.}—The fact 
that a passenger was becatse 
of the sudden stopping of a railway 
train establishes a ma facie case of 
negligence against the railway co.; & 
in order to rebut that 3 presumption it is 
not enough for the co. to show that the 
train was necessarily or reasonably so 
stopped because, ¢.g., there was an 
obstruction on the track, it must also 
show that it was not because if its 
negligence that the obstruction got 
there.— VIVIAN . TISH COLUMBIA 
ELECTRIC Ry. Co., [1930] 1 W. W. R. 
71 f 3 D. L. R. 892; 42 B.C. R. 423. 

501 ii. ——- -——_-.}+--The driver of a 
motor bus owes a duty to his ulie ahead, 
not to drive so close a - ner le abead 
that, In any eme ted 
driver of that vehicle “he will | have a 
apply his brakes so violently that a 
panera is thrown from a seat in the 

& injured. Also, while a carrier 
_is not an insurer of his Desocneers 
safety, he owes a duty to his paase 
to provide seats #0 peorecied net °F 
canner be injured by being thro nthe 
erefrom upon an emergency applica- 
tion of the brakes.—DE OOUROEY v. 











Jones v. 
Western Ry. Co. (1930), 47 T. L. RB. 89. 


560. Add. Annotation :—As to (2) Refd. Sharpe v 
Southern Ry. (1925), 183 L. T. 688. 


Warning not heard by passenger— 
Passenger asleep.|—Pitf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
» in which pltf£. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltt., 
who was asleep, did not hear him. 
pltf. realised that he was at G. station, & 


Great 


775, O. A. 


578. 


‘On vering 


LONDON plete Ry., [1932] 2D. L. R. 
319; O. R. 226.—CAN. 


res in course of 
em: ployment. |- Pir. 


& passenger upon 
a South bound car of an clectric street 
ry. co., got off at a stopping place, & 
crossing behind the car, attempted to 
ass over the rails used by the north- 
ound cars, & was struck by a car & 
injured. She had followed the direc- 
tions given her by the conductor of 
the south-bound car:—Held: pitt. 
was entitled to recover. The way 
Itf. was directed to take waa dangerous 
this was known to the conductor.— 
FoRStER v. TORONTO RY. Co. (1921), 

Ae L. R. 441; 510. L. R. 186.— 


PART V. SECT. 2, SUB-SECT. 3. 


ki. —— Bye-law prohibiting 
ee. from riding on car plat- 
forms.}—Where it was proved that 
pitf. could not, by exercise of.reason- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengcrs 
prevented him from going in :—Held: 
pitf. was entitled to recover. —KIME 
Y HAMILTON RavDIaAL Etxcrric Ry. 
Co. (1921), 50 O. L. R. 1183 64 
D. L. R. 191.—CAN. 


seit V. SECT. 2, SUB-SECT. 4. 


7 ii. ——, -—Pltf. alleged that 
hee ead been injured by falling from a 
train of defts. in which he was a 
peeeneer & charged negligence of 
efts.’ servants in leaving open the 
vestibule door of a car, through which 
he fell. To the question “ In what did 
the negligence consist §”* the jury 
answered: ‘‘ By the south side of 
rear end of second-class car by trap & 
door of vestibule being open :—Zeld: 
this answer, making the negligence the 
pb Seat open ” of the door, & not the 
or leaving of it open, & not 
indica ng velo opened it or left it 
open, was not 4 finding upon which a 
hase dagen for Rom could based.— 
ALEXAND ANADIAN NATIONAL 
Ry., 193013 3 D. L. R. 140: 360. R. CO. 
404; 65 O. L. R. 162.—CAN. 


PART V. BECT. 2, SUB-SECT. 5. 


. Add * eon. me OAD) 48 0. L. R. 
386 ; ; 190. W 


p i. Train ae bcfore reaching 
station-—~-No duty to warn ihe bate 


71924] 
98.—~ 








GRAND TRUNK Ry. Co. oF CAN 
MURPBY, (ioze 1 Dp. L. R "450: 
os 9 Can. Ry. Cas. 


) 6 


was stepping on. There being a drop of five 
feet from the carriage floor to the ground, he 
fell & was injured :—Held: 

circumstances defte. were negligent, of which 
the ct. thought there was no evidence, pitf.’s 
act in getting out without looking where he 


was going was contributory ligence, & 
responsible Baan v. 


even if in the 


defts. were . 
SouTHmRN Ry. Co 
L. J. K. B. 918; 


25) 2 K. B. 811; 94 
183 L. T. 698 ; 69 Sol. Jo. 


571. Add. Annotation :—Distd. Sharpe v. Southern 
572. Add. ‘Annotation : -—Refd. Sharpe v. Southern 
Ry. (1925), 183 L. T. 698. 
578. Add. Annotation :-—As to £) 
v. Southern Ry., [1925] 2 K 
Ada. Annotation :—Apld. Broome v. Agar 

(1928), 188 L. T. 698. 
579a. S. P. WHITEHOUSE v. MIDLAND Ry. Oo. 
(1866), 80 J. P. 760. 


Consd. Sharpe 
7 311. 


qi. -}—AS long 
as She entrance doors of a strect car 
are open hie ape ec} is eco at 
& passenger place there an 
implied invitation extended to in- 
tending passenger to enter the car, 
& it is the duty of oe conductor in 
charge of the car to afford them a 
reasonable TD aA pase nd to do so in 
safety. therefore negligent in 
giving ‘ie signal to start the car before 
the entrance doors are clored & all 
persons attempting to board the car 
ae sets ‘carol 1) - oe 
oO Ry. » (1 992 W. W. R. 

gto 68 °. L. ie 617. 


si. a eed 





ere 








not on plat- 
form.}--A tramway conductor, as the 
car was approaching a ‘* stop 
required ”’ station. went on to che. top 
of the car to change the screens whio 
showed the destination of the car, 
having satisfied bhimeelf that there was 
no one who wished to board the oar, 
& that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
Passenger, who thought she bad given 
& signal to stop, stepped on to the 
foot ard & wae jol off after the 


to the conductor & the accident was 
due to the fault of the paassenger.— 
GRAY v. GLASGOW CORPN., [1926] 8. O. 
967.—SCOT. 
584 v. Passenger thrown down.) 
—Held : there was age Sar pe on the 
rt of defta.’ servants, & deft. lable 
damages. —GUILDAY. ee WINNIPEG 
ELECTHIC Ry. Co., (1922) 3 W. W. R. 
498; 70 D. L. R. 517.—CAN, 
ti. Passenger from moving 
car—Accid le by exercise of 
reasonable care by carrier.|—GRIFFIN 
e Capr Breron Exinorric Co. ped 
3 D. L. R. 251; 55 N. Ss. R. — 


a ——- Jn contravention of bye- 

law.}—Held: a contravention of an 
absolute atatutory provision pre ce 
a claim for dameges.——-HILL v. GRAN 
TRUNK RY. Co. n{1922), 53 0. L. R 
608.—OAN. 





u i—~ Whatis condilion.]} 
—ELLIOTT ov. TORO Na ie ne 


TION Gowmunemion, | 1937 
259; 32 Can. “hy. uN. 2 200: 69 
QO. L. R, 609,.——-0 


PART V. SECT. 2, SUB-SECT, 6. 


586 ii, ———--.}——_ Deft. oo. gratultously> 
& for her own convenience, carried 
pitf. some four hundred yards past @ 
station, where she was allowed to 


597. Add. Annotation :—Apprvd. & Apld, Letang 
v. Ottawa Electric Ry., [1926] A. C. 725. 
6988. —— ———  ———.}—Appit. met with an 

accident on resps.’ property b 
ving convenient access to 
their tramline. She sued resps. for 
Resps. contended that applt. had been guilty 
of contributory negligence, & that the maxim 
‘* Volenti non fii injuria ” applied to prevent 
her from receiving compensation :—Held: 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ‘‘ Volenti non fil injuria” 
failed. —Letrane v. Orrawa E.ectric Ry. 
Oo., {1926} A. C. 725; 95 L. J. P. O. 158; 
185 L, T. 421; 42 T. L. R. 596, P. O. 
escalator 
ALEXANDER v. Crry & SouTH LONDON Ry. 
Co. (1928), 44 T. L. R. 450, D. C. 
600. Add. Annotation :—-Consd. 
Donoghue) v. Stevenson (1932), 48 T. L. R. 404. 
603. Add. Annotation :—As to (83) Refd. Montreal 
City v. Watt & Scott (1922), 128 L. T. 147. 
605. Add. Annotations :—-N.F. Oliver v. Birming- 
ham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 540. Refd. Nunan v. Southern 


slippery steps gi 


Ry., [1923] 2 K. B. 703. 


609. Add. Annotation :—As to (2) Consd. Sharpe v. 
Southern Ry., [1925] 2 K. B. 
620. Add. Annotations :——-As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry OCo., [1923] 1 


alight. At this place the ground was 
not level, & a person living along the 
line had been permitted for his own 
convenience to lay down on the right 
of way a platform, one end of which 
rested on a plank. FPitf. descended 
safely to the ere but in passing 
from it she fell & was injured, owing, 
as all » to some defect in the con- 
dition of the plank supporting it :— 
Held: the co. was not liable.— BurREE 
©. BRITIE@H COLUMBIA ELEcTRIC Ry. 
Co., LYD. {1900), 7 B. C. R. 85.—CAN, 
692 li. —— ~——.]}— Where a 
passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but which was not In 
any Way guarded, &, after leaving the 
latform, fell into an excavation in 
ay oo.’3 grounds & waa 
injured :~—-Held : the co. were liable.— 
OLPRIGHT v. GRAND TRUNK Ry. Co. 
OF CANADA (1895), 22 A. R. 286.—CAN, 
sa. Waiting room—FPassage leading 
fo * Ladies Toilet "—-Untighted & un- 
locked door ing on to staira to 
basement. \-Pitt’s wife entered a 
leading from a waiting room, 
above the entrance to which were the 
_ words “‘ Ladies Toilet.’’ The pass 
had three doors leading off it on the 
left. The first waa apparently that 
of a payee office, the second was 
marked ‘ Ladiee Tollet’’ but was 
looked, & the third, a few feet beyond, 
was standing open. There was no 
artificial light in the 
daylight was waning. Pitt.’ wife 
through the open & 
mmediately fell down a flight of stairs 
into the basement below, 
reverely injured :—Held: the third 
doorway wae a trap or conoealed place 
of danger, & was a place to which pitf.'s 
wife might reasonably have been 
expected to go in the belief, reasonably 
entertained. that she was entitled or 
invited to do s0.-KNOWLTON 0. 


ar bavini, nese) 1D. t. e a7 : $8 
0. L. R. 80. ‘. 





Vol. ViI0I.—Carriers. Cases 597— 683a. 


some 
681a. 





es. 


the condu 


[1924] 


dangerous.]— 


McAlister (or 


L. T. 61. 
681a. 


RoGers v. LONDON, Miputanpn & 
Ry. Co. (1930), 46 T. L. R. 238; 74 Sol. Jo. 


K. B. 589; McGowan v. Stott (1923), 99 
I. J. K. B. $57, n. 
629. Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 
-——~— Running over defective line. }— 
In an action against a ry. co. for an injury 
to a passenger, it is evidence of negligence in 


of the carrying, that the train 


was run over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident.— 
Pym v. GREAT NORTHERN RAIL. Co. (1861), 
2F.& F. 6193; subsequent proceedings (1862), 
2B. & 8S. 759; (1863), 4 B. & S. 396, Ex. Ch. 
Annotation :-—Consd. Readhead v. Midland Rail. Co. (1867), 
L. R. 2 Q. B. 412. 
638. Add. Annotations :—Refd. Pratt v. Patrick, 
1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. 353. 


645. Add. Annotation :—~Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

652. Add. Annofation :—Refd. Ruffy-Arnell, etc. 
Oo. v. R., [1922] 1 K. B. 599. 

680. Add. Annotation :—Refd. 
Assocn., Ltd. v. Barclays Bank (1931), 145 


Calico Printers’ 


- Accident in booking-hall.]|— 


COTTISH 


123; 94 J. P. Jo. 155. 


311. 


sd. ——— Doors leading from-—Duty 
of currier.}—~The public cannot assume 
that access is allowed through all the 
doora opening into or leading into or 
leading out of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingress through 
them isa forbidden does not amount to 
negligence; on the contrary, the 
vabaence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors & to 
procese further into a place where it 
as no business. But, even if failure 
to keep such doors locked may amount 
to negligence, the carrier } not be 
liable for an accident to a passenger 
where the cause of the dent was 
the passenger’s own want of caution in 
ae beyond such a door in the 
ark & in a strange place.—CAaNADIAN 
NATIONAL Rys. Co. v. LEPAGE, [1927] 
Oa L. R. 1030; [1927] 8. oO. R. 575.— 


P ART Vv. SECT. 2, SUB-SECT. 11. 


pi.—— —— -——,}—The form of 
contract or shipping order used by a 
ry. co. in connection with the trans- 
portation of Hve «tock provided that 
an attendant should accompany the 
shipment, but ahould not ve the 
right to travel free or at a rate loss 
than the ordinary fare, unless he had 
ed the s al form of contract 
ted on the back of the shipping 

il, which contained limitations ar to 
claims for personal injuries aurtained 
while travelling. In an action to 
recover damages for Inturiea ae 
transportation, due to the negligence o 
the ry. oo.’a servants :—Held: the fact 
that the attendant had not pes any 
fare was due to the fact that the ry. 
co.’ agent made no attempt to collect 
the fare, & the ry. 06. was responsible 
for the omission: the attendant was 
a full-fare passenger & not a treapaaser 
& was entitled to recover damages.— 
Srmwarnt vo. Granp Troxx Pactrio 
Ry. OCo., [1924] 1 D. L. R. 881; 1 


688a. ——- Necessity for submission to Rates 
Tribunal of schedule for standard season 
tickets.) — Ae STANDARD CHARGES SCHEDULES,. 
No. 1823a, post. 


Ww. Ww. R. 473.—CAN. 


si. .}~When one entrusts 
himeelf or his property to another to bo 
carmed, there is an implied contract 
that the traveller shal] use ordinary 
care in the transport, & in the absence 
of special circumstances the fact that 
the passenger {x the father of the driver 
has no nificance.--~KEY ». Kry, 
yo) 3D. L. R. 327; 65 0. L. R. 
32.—CAN 








PART V. SECT. 2, SUB-SECT. 12. 


sm. Passenger standing on platform of 
moving car.}—A passenger who leaves 
his seat in a tramway car & goer on to 
the platform, white tho car is in motion, 
is not coeur) guilty of sort aed 
negligence should he meet witb an acci- 
dent while on the platform, the question 
depending in each case upon the par- 
ticular ojroumstanrer.— BUCHANAN ov. 
ono CorPn., [1921] 8. C. 658.— 


PART V SECT. 8, SUB SECT. 1. 


651 fii. ———~ Another route 
adopted—-Liability for excess fare.)— 
A passenger after purchasing a ticket 
from Agra to M. via Aligarh & C. 
discovered that If he travelled beyond 
Aligarh & via G. he would reach his 
destination more quickly than by the 
route indicated on the ticket, althongh 
he would be travelling by a longer 
route. He did travel accordingly & 
on arrival at M. he was made to pay 
excess fare. On suit for refund :— 
Held: Indian Railways Coaching 
Tanff, r. 64, eppiien to a passenger who 
was found travelling, eitber  in- 
tentionally or by mistake, oy a route 
other than that indicated on the ticket 
& not to a passenger who bad arrived 
at his destination, & the case was 
governed by r. 63 & the excess fare 
was justified.—-SECRETARY OF STATR 
FOR InnpraA tn Counc, e. MouRtt 
MANoBARB (1928), I. L. R. 61 Al. 399.—~ 





Cases 688b—-688. ENGLISH AND Empire Diaest SupPLEMENT. 


683b. ——— Season ticket rates—Continuation of— 
1921 Act, s. 84.)-—-SoUTHEND CORPN. v. 
LONDON Minuanp & Scotrisn Ry. Oo. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 


684. Add. Annotations :—Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ry., [1924] 1 K. B. 228. 


685a. ——— Railway company— Whether applic- 
able—Action under Fatal Accidents Act, 
1846 (c. 93).}+—Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall] not 
exceed a certain sum, is killed by the negligence 
of the co.'s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum.— 
NUNAN v. SOUTHERN Ry. Co., [1924] 1 K. B. 
223; 93 L. J. K. B. 140; 130 L. T. 181; 40 
T. L. R. 213; 68 Sol. Jo. 189, C. A. . 
Annotations —Consd. Thompson v. L. M. & S. Ry. (1989), 
98 L. J. K. B. 615. Refd. Penton v. Southern Railway, 
[1931] 2 K. B. 103. 
685b. - Injury on journey by special 
train.|}—--Pitf. was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., & the 
peared) made with deft. railway co. arrange- 
ments for a special train to take pltf. & other 
men from C. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words: ‘ On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to H. 
by any ordinary workman’s train without 
peement This voucher is only available 
y workman's train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. Oneside of the ticket had 
on it (inter alia) the words: ‘‘ Seeback. Work- 
men. Byspecial cheap train for the ‘ working 
classes.’ ”’ On the other side were (inter alia) 
the words: “ This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & ‘‘ This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee’s Act (62 & 63 Vict. 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The lability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
articular railway within twenty miles of 
ndon, & limited the co.’s liability to £100, 
subject to certain conditions. Plitf. was 688. 
injured by a collision between his train & 


another train.. In an action for oeneeS 
defts. admitted negligence, but contended 
that the issue of,the ticket created a special 
contract between themselves & pltf. whereby 
their liability was limited to £100. Thect. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey :— Held: although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, & contained no reference to such 
a journey as pitf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount.— HEARN v. SOUTHERN Ry. 
Co. (1925), 41 T. L. R. 305, C. A. 


685c. Time limit for making claim.]— Pltf. was 


received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners’ 
servants, A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pitf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pitf. 
within the time limited by the cont — 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury; (2) as 
pltf. had failed to give any written notice of 
his claim within the time prescribed by the 
contract, he was not entitled to recover.— 
JONES v. OCEANIC STEAM NAVIGATION Co., 
[1924] 2 K. B. 730; 93 L. J. K. B. 1053; 132 
L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 106; 
16 Asp. M. L. C. 4382. 


Add. Annotation :—Refd. Penton v. Southern 
Railway, [1931] 2 K. B. 103. 


PART V. SECT. 8, SUB-SECT. 5. bore on the front, in legible at ces “See reference of the ticket to the conditions 











688 v. A 

view of the smallness of the cype in he G 
which the condition was printed & t e 
absence of any device to draw attention Tables & 


eneral Noticcs, 


}—Held: in Back,’ & on tho back, also in 
: rint, “ This ticket is issued subject to notice of their existence & terms, & 


egible in defenders’ time tables was reasonable 
tions, & further, as pursuer knew there was 


he Conditions In the co.’s current Time printing on the back of the ticket, & 
Bills.”” Defenders’ current admitted that at some time he must 


to it, defts. had not taken reasonable time Tables contained asection headed have read the printing, he must be 


means to bring it to pursuer’s notice.— 


** General Notices, Regulations, & taken to have known that it referred 


wu aueer oF re nde ee Condition,” which included a condition to conditions. Defenders assoilzied.— 


554.—SCOT that the holder of a ticket issued ata Gray v. L. & N. E. Ry. Co., [1930] 
- ° fare less than the ordinary fare should S.C. 989.—SCOT. 
pi.-—— —— —— ——.}--In an shave no right of action against the co. i —.}—GRAND 
action by a passenger against ary.co. in respect of injury, however caused. Horne PACIFIo ‘ 


to recover damages for personal injury §Pursuer admitted that he knew that Coast 8.8, Co. 
sustained by him while travelling on there was printing on the back of bis aa agit 1922), 68 S.C. R. 361; 65 


one of their traina, defenders 
tained that, under the contract of was printed on the back 
carriage, they were exempt from lia- ticket when travelli 


Remeresee | 


ticket, & that he must bave read what D oan 14; [1922] 2 W. W. H. 820. 


of a similar 


on previous s i. 8S. P. ERICKSON ¥. CANADIAN 


hen the accident occurred, occasions, but deponed that what he Pacrrio Ry. Co., WaLSTEAD 


Pursuer was trevelling on a “ pias read had conveyed nothing to h 


party ” ticket fasued at a 
han the ordinary fare. The ticket the 


8 


less Held: the condition formed part of 1D. L. R. 29; 
contract, in respect - 


o. OCana- 
im:— DraNn Pacrrto Ry. Co. con (1028] 
(1927] 3 W. W. R. 749. 

that the -~OCAN 


689. Add. Annotations :—Retd. Nunan v. Southern 
Ry. (1923), 180 L. T. 181; Hearn v. Southern 
Ry. (1925), 41 T. L. R. 805. 

695. Add. Annotations :—Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
Refd. Nunan v. Southern Ry. (1928), 180 
L. T. 181. 

695a. ——- ———- ~——- Conditions ascertainable by 
reference to time-table.|—Plif., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words: “ Excursion. For con- 
ditions see back’’; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft. co.’s time-tablea & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated: ‘‘ Excursion tickets ... are issued 
subject to the general regulations & to the 
condition that the holders ...s have 
no rights of action against the co. ... in 
respect of ... injury (fatal or otherwise)... 
however caused.” A special jury found that 
an accident to the pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered ‘“ No,” & 
awarded damages. Argument was then 
allowed whether the jury could so find, & it 
was held that as a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could find as they did :—Held : 
(1) the fact that pitf. could not read did not 
alter the legal position ; she was bound by 
the specia) contract made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicable to the 
conditions upon which thet icket was issued, & 
those conditions negatived the right of pltf. 
to recover damages.—THOMPSON v. LONDON, 
MIDLAND & ScorTtrisH Ry. Co., [1930] 1 K. B. 
41; 98 LJ. K.B. 615: 141 LZ. T. 882. C. A, 

Annotation :—As to (1) Apld. Penton v. Southern Railway, 


[1931] 2 K. B. 103. 

695b. Plaintiff unable to read. |— 
THOMPSON v. LONDON, MIDLAND & SCOTTISH 
Ry. Co., No. 695a, ante. 

695c. ———- ——_— Whether question of law or 
fact.}—-THOMPSON v. LONDON, MIDLAND & 
ScoTrisH Ry. Co., No. 695a, ante. 

695d. ——— ———_ ———.}—_Defts., a railway co., 
issued to persons asking for tickets between 














PART V. SECT. 6, SUB-SECT. 1. 


so. Pulling communication cord— 
Defencea——Compartment overcrmoded. }— 
A railway passenger who pulls the 
emergency chain because he finds the 
compartment crowded beyond’ the 
prescribed limit commite no offence 
under [ndian Railways Act, 1890, 


b 
ductor—F# 


EMPRROR ¥v. POPATLAL BHAICHAND 
(1929), I. L. R. 54 Bom. 326.—IND. 


‘PART V. SECT. 7. 
i, ——— ——— Refusal to obey con- 
le—Carrier 


equest unreasonah 
liable. }--RAINES v. BRITISH povcmer 


Vol. VIti.—-Carriers. Cases 689—781a. 


certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or nut. On 
the front of these tickets were the words, 
legibly & clearly printed in large letters, 
‘For conditions see back,” & on the back 
was printed a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caused. Pltf. ed for 
‘ “ Waterloo return,” & was supplied with one 
of these ticketa, which he accepted without 
objection. He was injured on the journey 
through the alleged negligence of defts.’ 
servants :—Held: in the absence of proof 
that pltf. actually knew of this condition, 
defte. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facta there was no evidence for a jury 
that they had not done so.—PENTON v. 
SOUTHERN Ry., [1931] 2 K. B. 108; 100 
aaa K. B. 228; 144 L. T. 614; 75 Sol. Jo. 
* 100. 

696. Add. Annoiation :—Refd. Walpole v. Canadian 

Northern Ry., [1923] A. C. 113. 


-]—METROPOLITAN Ry. Oo. »v. 
am WESTERN Ry. Co. (1886), 3 T. L. BR. 
18. 
104. Add. Annotations :—Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420; 
Pratt v. Patrick, [1924] | K. B. 438. 


7124. Add. Annotation :—-As to (1) Consd. Smith v. 
Schilliny, [1928] 1 K. B. 429. 


725. Add. Annotation :—Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482 


764. Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 


7165. Add. Annotation :—Refd. Poland v. Parr, 
([1927] 1 K. B. 236. 


775. Add. Annotations :—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. OC. 209; Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364; Re Carroll, 
[1931] 1K. B. 317. 


177. Add. Annotation :—Refd. Percy v. Glasgow 
Oorpn., [1922] 2 A. C. 299. 


—— ——.]—Where a passenger on & 
tramcar makes a sufficient & proper tender 
of bis fare & the conductor mistakenly 
refuses to accept it & has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him. to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name & 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment.—PERCY v. GLASGOW CoRPN., [1922] 
2A.C. 299; 911. J. P. C. 187; 127 L. T. 
501; 86 J. P. 201; 38 T. L. R. 722; 66 
Sol. Jo. 555; 20 L. G. R. 605. 


708a. 








781a. 





Hows: v. NiaGaRA ST. CaTraarmngns & 
ToRONTO Ry. Co., {1925} 2 D. L. R. 
115: 30 Can. Ry. Cas. 96: 560 L. R. 
202: revan., (192114 D. L. R. 389: 55 
0. L. R. 387. ° 





al exposing pas- 


m i. 
senner to danger—Carrier  liahle.j— 


——— Remor 


EK1.gnuTnic Ry. Oo. (1921), 70 D. L Hows v. Nia@aRa ST. CATHARINES & 
the additional ronson of obtaining the 788; 80 B. O. R. 340.—CAN. Toronto Ry. Co., [1925] 2 D. L. R. 
names of certain passengers who used gi. ——— —— Removal exposing pas- 115; 30 Can. Ry. Cas. 95; 560. L. R. 
abusive language towards him.—- senger to danger—Carrier liable.}-—-  202.—OAN. 


Cases 804a—852. 


ENGLISH AND Empire Diarst SUPPLEMENT, 


Part VI—Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van—By order of 


811. 


818. 


823. 


official.|—ExsIncER ». SoutH-Eastern & 
CuaTHAM Ry. Co. & PULLMAN Car Co., Lrp., 
No. 85la, post. 


Add. Annotations :—As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Oo. v. Paterson, 
Zochonis, [1924] A. OC. 522; Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. 3538. 


Add. Annotation :—Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
aoe Co. v. Paterson, Zochonis, [1924] 


Add. Annotation :—-As to (3) Folld. Vosper v. 
G. W Ry. (1927), 187 L. T. 520. 


827a. Luggage put in compartment by porter— 


830. 


Passenger travelling in another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train. third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value :—Held: as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by feason of the negligence of the 
assenger, pltf. was entitled to recover.— 

OSPER v. GREAT WESTERN Ry. Co., [1928] 
1 K. B. 340; 971.3. K.B.513; 1371. T. 620; 
43 T. L. R. 738; 71 Sol. Jo. 605, D. C. 


Add. Annotations :—As to (1) Refd. Ehinger 
v. S. EK. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. Ry. (1927), 
137 L. T. 520. As to (2) Refd. Ehinger v. 
S. E. & C. Ry. & Pullman Car Co. (1922), 38 
T. L, R. 678, As to (3) Consd. Ehinger v. 
S. KE. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. 


851a. 


851b. 


7 gre who was & pas- 
senger with a ticket from Paris to London 
via Dover, & thence by the railway of deft. 
railway co., took an additional ticket from 
the second defts., the Pullman Oar Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. :—Held: asa railway co. contracted 
ag insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Oar Co.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable-—EHINGER 
v. Souts-EasTeRN & CHATHAM Ry. Oo. & 
PULLMAN Car Co., Lrp. (1922), 38 T. L. R. 
678 ; 66 Sol. Jo. 633. 
|—A special contract, 
entered into between a shipowner & a 
assenger by sea, contained a provision that 
he shipowner would not be answerable for 
loss of baggage ‘‘ under any circumstances 
whatsoever” :—Held: such a stipulation 
covered the case of wilful default & mis- 
feasance by the shipowner’s servants.— 
TAUBMAN ¥, PactFic STEAM NAVIGATION Co. 
(1872), 26 L. T. 704; 1 Asp. M. L. C. 336. 








831. Add. Annotation :—Generally, Refd. Vosper 
v. G. W. Ry. (1927), 187 L. T. 520. 


Annotations :—Consd. Prive v. Union Lighterawe Co. (1904), 
73 L. J. K. B. 222: Travers v. Caner, {1915]1 K. B. 73. 
Refd. The Pearlmoor, {1904} P. 286. 


8838a. S. P. HARRISON v. GREAT WESTERN Ry.Co. 852. Add. Annotation :—Generally, Refd. Albe- 
marle Supply Co. v, Hind, {1928] 1 K. B. 307. 


(1875), 839 J. P. 812. 


PART VI. SECT. 3, SUB-SECT. 1. 





oi. Sent hack by returning 
steamer after arrival at atination— 
Carrier liable.) Smita vo. Unton 


S.8. Co. (1922), 68 D. L. R. 488.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 2. 


806 1. Luggage nlared in compartment 
with passenger——-W hether company liable 
—— Passenger leaving carringe with door 
open.|-——Plitf. & her sister arrived at 
Euston Station of defts.’ raflway 
shortly after 5 p.m. tn order to travel 
by the 6.10 p.m. trafu to H. Their 
luggage included two dressing cases 
which they directed a porter to put in 
a carriage in which they had reserved 
feats. ‘The porter carried out these 
instructions & placed pltf.’e dressing 
case on the rack of a corridor carriage 
which was about the middle of the 
train. As the porter left, pltf. lfted 
down her case & placed it on the seat. 
Having romoved a book therefrom, the 
two ladies left the carriage, without 
closing the door, & proceeded to a 
booksxtall on the platform about the 
end of the train. Upon thelr return 


seven minutes later pltf.’s dressing case 

ad disappeared :—Held: the onus of 
proving that the loss was due to 
negligence on the part of the passenger 
lay upon the co. Pitf., by leaving her 
dressing case unprotected In a carriage 
with the door open, was net guilty of 
such negligence as would exonerate the 
co., who were, accordingly, Hable for 
the loss.—CaRR vp. LONDON, MIDLAND 
eecornae Ry. Co. (1931), N. I. 94.— 


PART VI. SECT. 7. 


sp. Luggage left with porter—Paa- 
senger telephoning for car.|-—-A passenger 
arrived by train at a railway station 
with hea luggage in the van & 
lighter articles accompanying her in 
the compartment. All the luggage was 
taken on a barrow by a porter to a 
cab-stand in the station, where the 
Paneer expected to be met by 
Tiends with a car. Failing to find 
them, she went to telephone to them, 
in charge of the 


leaving the 1 
her two young 


porter along wit 


children. In her absence the porter 
left the luggage unattended, & a thicf 
having got rid of the children by a 


10 


device, stole the lighter articles. In 
an action by the peeeonees against the 
railway c0.:—Held: the co. was 
Hable, in respect that ites Habllity as 
carrier of passengers’ luggage lasted 
until the passenger, using due diligence, 
had been afforded a_ reasonable 
opportunity of taking delivery of the 
luggage; & here it was not proved 
that the passenger had failed to 
exercise due diligence.—-PARKER v. 
ae S. Ry. Co., [1930] 8. CO. 822.— 


PART VI. SECT. 8, SUB-SECT. 4. 


di. Special contract.J—Held : it 
was a valid answer to pltf.’s action 
that she had assented to be bound by 
the contract relieving the carrier from 
Hiability.—FENNELL v. MONTREAL 8.3. 
Co. (1 76), 6 Nfid. L. R. 124.—NFLD. 


ad ii —— —— Construction. 
DIxon 0. RICHELIEO NAVIGATION , 
(1889), 18 s. C. R. 704.~-CAN. 

ef, —— ——,J-—Held: pltf. was 
bound by the conditions.—Woop v. 
ALLAN (1880), 138 N. S. R. (1 R. & G. 
4773 ap. (1883), 15 N. Ss. RB. ¢ 
R. & G.) 311.—OAN, 





Vol. VitL—Oarriers. Cases 858-—954a. 
858. Add. Annotation :—Apld. Thompson v. L. M. 868. Add. Annotations’:—Refd. L. & N. W. Ry. 


& 8. Ry. (1929), 98 L. J. K. B. 615. v. Neilson, [1922] 2 A. O. 268; Nunan v. 
855. Add. Annotation :—As to (1) Refd. Penton v. Southern re + pene) 2K. B. 708 s Buerger 

Southern Railway, [1931] 2 K. B. 103. v. Cunard S.S oer 2 K. B. 646; The 
857. Add. Annotation :—Ags to (1) Refd. Brown »v, Refrigerant, [1928] P - 180. 

Harrison, Hourani v. Same (1927), 187 L. T. 

549. 866. Add. Annotations :—Consd. Ehinger v. S. E. 
858. Add. Annotations :—Consd. Werner v. Det £ C. Ry. & Pullman Car Co. (1922), 38 

Bergenske Dampskibaselschaft (1926), 184 T. L. R. 678. Apld. Hearn v. Southern Ry. 

L. T. 578. Refd. Elder, Dempster v. Pater- (1925), 41 T.L.R. 305. Consd. Thompson »v. 

son, Zochonis, Griffiths Lewis Steam Nave . M. & S. Ry. (1929), 98 L. J. K. B. 615. 

baa Co. v. Paterson, Zochonis, [1924] A. Ftd Nunan v. Southern Ry., [1923] 2 K. B 


Part VIl—Carriage of Animals. 


885. Add. Annotation :—Refd. G. N. Ry. vw. L. E. P. Transport & Depository, [1922] 
L. P. Transport & Depository, [1923] 2 2K. B. 742. 
K. B. 742. 898. Add. Annotation :—Refd. G. N. 
L. E. P. Transport & Depository, ares 
890. Add. Annotation :—Refd. G. N. Ry. v. 2K. B. 742. 


Part Vill—Carriage of. Explosives and Dangerous Goods. 


894. Add. Annotation :—Refd. McAlister (or Dono- [1922}2 K. B. 742. As to (2) Folid. G. N. Ry. 
ghue) v. Stevenson (1932), 45 'T. L. R. 404. v. L. E. P. Transport & Depository, [1922] 
895. Add. Annotations :—Consd. G. N. Ry. 2K. B. 742. As to (3) Refd. Transoceanica 
L. E. P. Transport & Depository, 1922} Soc. Italiana di Navigazione v. Shipton, 
2 K. B. 742; McAlister (or Donoghue) v. [1923] 1 K. B. 31. 
Stevenson (1932), 48 T. L. R. 494. 896a. ——.]—Great NorTHERN Ry. Co, v. L. E. P. 
896. Add. Annolalions :—-As to (1) Consd. G. N. TRANSPORT & DeEposirory, Lrp., No. 234a, 
Ry. v. L. I. P. Transport & Depository, ante. 


Part IX.—Measure of Damages. 


905. Add. Annotations :—Refd. Patrick v. Russo- | A. C. 209; Dobell (C. G.) & Co. v. Barber & 
British Grain Export Co., [1927] 2 K. B. | Garratt (1930), 47 T. L. R. 66. 
535 ; The Edison, [1932] P. 52. 914. ddd. Annotation :—~Consd. The Edison, [1932] 
910. Add. Annotations :—Consd. Patrick v. Russo- P. 52. 


British Grain Export Co., [1927] 2 K. B. 535. fd . 
Apld. Re Hall & Pim’s Arbitration (1928), 139 918+ fad. Annocaons + 4s to (1) Consd. ‘The 
Se eee Russo-British Grain Export Co., [1927] 2 
& Sons, Ltd. (1932), 48 T. L. BR. 404; The K. B. 535 

Edison, [1982] P. 52. Refd. Pinnock v. ee ete 

Lewis & Peat, [1923] 1 K. B. 690; Riley 930. Add. Annotation :—Refd. Aronson v. one 
v. Brown (1929), 98 L. J. K. B. 739 ; Herbert Holzindustrie A./G. Leningrad (1927), 382 
Clayton & Jack Waller, Ltd. v. Oliver, [1930] | Com, Cas. 276. 


Part X.—Statutory Control of Carriers’ Business. 


954a. Side entrance to—Refusal to re-open.|—JIn reasonable facilities under 1854 Act, s. 2, & 
deciding an application for the provision of of reasonable facilities & conveniences under 
856 ili, —— 329§- -———--—ss- Inex nced Ta eee a on RAILWAY (1929), 1 bi. —— Unless written notice of 
traveller.}—Held: pltf., a cs of », R. 502,— CAN. claim given at noint of delivery. 3a 
scant education Gs unacoustomed to Reg oe Fes tie (921) 
Be eee see ee on PART VII. SECT, 3. 3 W. W. R. 788; 62 D. L. R. 601; 
her _ ticket limiting de ta, * Hahbility, wi. —— Animals adele sd arsenic 15 Sask. L. R. 1.—CAN., 
as the clause pea rae waived, & there poisoning.}—Action against deft. ry. 
was & ape oe —-TOLERTON v. 0. dismissed, as there was no evidence PART X. 
OCunaRy &.5. de 3 D oh R. connecting the cause of injury with 
855; 2 W. wr - 927; 33 B. C. Rh. any alleged negligence, & the cause of For cases decided by the Board of 
§51.—~CAN. 6 damage phe ae. Porety @ matter of Railway Commissioners for Canada, sce, 
8 ae auen CaNnAD ape generally, RAILWAYS, Vol. XXXVUL. [., 
PART VII. SECT. 1, SUB-SECT. 2. ep cIFIc RY. 0. LT 2 w. W. Dp. 164-266, 875-378. 


sb. To deltver promptly.J—AVERY v. aos: 66 D. L. R 


1 


Cases 954 —1072. 


955. 
958. 
960. 


967. 


1921 Act, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to the oe discharge of their obligations, 
& the facility or convenience asked for wi 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was afforded before, & the 
question will be decided on its merits. 
Therefore where an application was made 
for an order for the pe of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of ‘‘ closed ”’ 
stations adopted by the co., & it was shown 
that only 16 per cent. of the passengers using 
the station, who were mainly season & weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct. refused to make any 
order.—NOTTINGHAM CORPN. v. MIDLAND 
Ry. Co. (1922), 128 L. T. 539; 67 Sol. Jo. 


404; 21 L. G. R. 713; 17 Ry. & Can. Tr. 
Cas. 72 
Add. Annotation: —Consd. Nottingham 


Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 
Add. Annotation :—As to (3) Consd. Notting- 
ham Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 
Add. Annotation :— Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 

Add. Annotation :—As to (1) Refd. British 
Trawlers Federation, Ltd. v. London & 
ogues Eastern Ry. Co. (1932), 48 T. L. R. 


976a. —— Refusal to accept privately owned 


980. 


1010a. 


PART X. SECT. 3, SUB-SECT. 2—A. 


ga. Classification causing a alae 
Validity of array aa 
Rallways Act, 
are empowered to demand tolls in 
respect of goods carried upon the rail- 
ways, but subject to the provisions of 


wagons.|—Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disad vantage.—CHAR- 
RINGTON, GARDNER, LOCKETT & Co., LTD. v. 
SOUTHERN Ry. Co. (1926), 42 T. L. R. 758; 
19 Ry. & Can. Tr. Cas. 1. 

Add. Annotation :—As to (1) Consd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 


- To continue former facilities—Pending 
decision as to rights of parties.|—Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the rights of the parties :— 
Held: this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no interlocutory order should be 


overnment 


1912, 8. 24, the Comrs. 


1015a. 


1051a. 


106028. 


1072. Add. Annotation :—Refd. 


the Act, such tolls shall be charged 
eqnally to all persons, & after the same 
rate in respect of al] goods of the same 
description :— Held: ce 
made in purauance of the Act, which 
classified prone” galvanised 
a different class to iron of a similar 
nature manufactured locally, & which 
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made.—-GREAT OENTRAL Ry. Co. v. LONDON 
& NORTH WESTERN Ry. Co. (1922), 17 Ry. & 
Can. Tr. Cas. 89. 

Necessity for submission to Rates 
Tribunal of schedule for standard workmen’s 
fares.|— Re STANDARD CHARGES SCHEDULES, 
No. 1323a, post. 





1025. Add. Citation :—sub nom. R. v. RAILway 


Comrs., 46 J. P. 35. 


10438a. Amount fixed so as to allow rebate to be 


made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. <A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
maake a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge :—Held: 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
rate; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
—GLENAVON GARW COLLIERIES, LTpD. v. 
RHONDDA & SWANSEA Bay Ry. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co. (1915), 
16 Ry. & Can. Tr. Cas. 65, C. A 


1049a. ——- -—— Applicants not performing 


functions of ordinary railway company.|— 
STOCKSBRIDGE Hy. Co. v. GREAT CENTRAL 
Ry. Co. (1909), 18 Ry. & Can. Tr. Cas. 335. 
Congested route—Alternative route 
available.]|—Held : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment.— DEARNE 
VALLEY Ry. Co. v. GREAT NORTHERN Ry. 
Co. & GREAT CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ky. Co. v. GREAT NORTHERN 
Ry. Co. & GREAT CENTRAL Ry. Co. (1914), 
15 Ry. & Can. Tr. Cas. 202. 





1058a. ——— Terminal costs.|-—-DEARNE VALLEY 


Ry. Co. v. GREAT NORTHERN Ry. Co. & 
GREAT CENTRAL Ry. Co., LANCASHIRE & 
YORKSHIRE Ry. Co. v. GREAT NORTHERN Ry. 
Co. & GREAT CENTRAL Ry. Co., No. 105la, 
ante. 

Payment of rebate to _ trader.)- 
GLENAVON GARW COLLIERIES, LTD. v. 
RHONDDA & SwANSES Bay Ry. Co., GREAT 
WESTERN Ry. Co. & BarRY Ry. Co., No. 
1043a, ante. 


Sandilands v. 
London, Midland & Scottish Ry. Oo. (1927), 
20 Ry. & Can. Tr. Cas. 136. 


rescribed a toll of a higher rate for the 
mported than for locally manufactured 
iron of the nature referred to, were not 
bye-laws wltravires.— Harny’s, LTD. v. RAILWAY 
Comks. FOR NEW Souts WaLres 

. 8. W. W. N. 82.—AUS., 


1077, Add. Annotation :—As to (1) Consd. Damps 
Selsk Svendborg v. London, Midland & 
Scottish Ry. Co. (1929), 20 Ry. & Can. Tr. 
Cas. 67. 

1080. Add. Annotations :—As to (4) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1096a. Regulation affecting one class of goods 
only—Lower rate necessary in public interest.] 
—-PORT OF MANCHESTER WAREHOUSES, LTD. 
v. OHESHIRE LINES COMMITTER, GREAT 
CENTRAL Ry. Co. & GREAT NORTHERN Ry. 
Co., No. 1219a, post. 


1098. Add. Annotation :—As to (1) Refd. York 
Corpn. v. Leetham, [1924] 1 Ch. 557. 


1124. Add. Annotation :—Refd. British Trawlers 

Federation, Ltd. v. London & North Eastern 

Ry. Co. (1932), 48 T. L. BR. 491. 
1166a. Wharfage. ] ai its Act a canal co. 
was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal co. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, & by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe & discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. owning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses on 
the canal bank, & discharged their oil in the 
same way. 
contained two classes of oil. 











the rate was for tolls only but that the usc 
of the canal co.’s wharves was free. The oil 
co. & their competitors were charged the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal :—Held : 
the oil co.’s wharf was not a private wharf, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired; sccondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves.—ANGLO- 
AMERICAN OIL Co. v. MANCHESTER SHIP 
CANAL (1929), 20 Ry. & Can. Tr. Cas. 45. 
1166b. Rebate on sidings rate.]|—-Upon a com- 
plaint of undue preference it was admitted 
that appcts., whose works at S. were connected 
by a private siding with defts.’ railway, paid 
the same rates as if their traffic used that 


The canal co.’s sched. of charges | 
As to the one | 
it was stated that the rate was inclusive of | 
a charge for wharfage, as to the other, that | 


| 1193. 
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station, while two of their competitors, whose 
respective works at B., ten miles from §S., 
were also connected by private sidings with - 
defts.’ railway, received a rebate of 24d. 
per ton off the B. station rates on traffic 
similar to that of appcts. Appcts. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appcts.’ com- 
petitors at B. after allowing for the rebate :— 
Held: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, & there was no pre- 
ference of appcts.’ competitors.—PRENTICE 
BROTHERS, LTD. v. LONDON & NORTH EASTERN 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1169. Add. Annotation :—As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758 


1171. Add. Annotation :—Refd. Prentice v. L. & 
N. BE. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1175. Add. Annotation :—Refd. Sandilands  v. 
London, Midland & Scottish Ry. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. 


1175a. —— Adoption of exceptional rates.]— 
Port oF MANCHESTER WAREHOUSES, Lop. v. 
CHESHIRE LINES COMMITTEE, GREAT CENTRAL 
Ry. Co. & Great NorTHERN Ry. Co., No. 
1377a, post. 


1184. Add. Annotation :—As to (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Committee, G. C. Ry. & G. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 54. 


Add. Annotations :—As to (1) Consd. Prentice 
v. L. & N. EB. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses v. Cheshire Lines Committee, G. C. Ry. 
& G. N. Ry. (1922), 17 Ry. & Can. Tr. Can. 54. 


1219a. ——— Injunction—Rate quoted but not 
actually made.|—Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appcts.’ 
warchouse, & was thence consigned to London 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Canal Co. they 
quoted a rate of 54s. 6d., the latter being the 
Liverpool to London rate. which was governed 
by competitive shipping rates Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 


PART X. SECT. 3, SUB-SECT. 3.—D. 


Dominion Railway Act, 


hi —— — ——_—- -——-_ —— 
MILLER) v. STANDELL, [1923] 2 W. W. R. 728.—OAN. 


1919, s. 316.J]—R. (CANADIAN PactrFic Ry. Co. & 
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competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that co. :——Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made.—Pont OF MANCHESTER WAREHOUSES, 
Lrp. v. CHESHIRE LINES COMMITTEE, GREAT 
CENTRAL Ry. Co. & Great NORTHERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 

1224a. ——- ——.]—Held: ‘‘ the discovery 
by the party aggrieved of the matter com- 
plained of ” in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. ——- BrrrisH REINFORCED 
CONCRETE ENGINEERING Co., LTD. v. LONDON 
& NorTh EASTERN Ry. Co. (1928), 20 Ry. 
& Can. Tr. Cas. 78. 

1286. Add. Annotation: — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 


1287a. Continuance of fixed rate—Under sub- 
sisting agreement—What amounts to agree- 
ment.|—An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period :—Held: not an 
agreement fixing those rates within 1921 Act, 
8. 84.—SOUTHEND CORPN. v. LONDON MID- 
LAND & Scottriso Ry. Co. (1927), 19 Ry. & 
Can. Tr. Cas. 216. 


1287b. -What is a fixed rate.|—A rate 
which bears a fixed relation to an ascertain: 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day. if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 84.—CARDIFF COLLIERIES, Lrp. v. GREAT 
oe Ry. Co. (1927), 19 Ry. & Can. Tr. 
as, a 


Annotation :—Folld. Forest of Dean Freighters’ Agsocn. v. 
Great Western Ry. Co. (1928), 20 Ry. & Cun. Tr. Cas. 13. 


1237c. —~——.|—Held: although a fixed 
quarterly allowance when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34.—R. & W. PAvt, 
Lrp. v. LonnDON & NoRTH EASTERN Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 

1237d. ——— Under special statutory provision— 
What amounts to special statutory provision.] 











—SOUTHEND QORPN. v. LONDON MipLANp & 
Soorrisy Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 216. 

1237e. —— ——.]—A bill was promoted in 
Parliament to empower two railway com- 
panies to purchase jointly the railway of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law :— 
Held: c¢ es were thereby fixed under a 
special statutory provision, & were originally 
so fixed for valuable consideration.—FOREST 
oF DEAN FREIGHTERS’ ASSOCN. v. GREAT 
WESTERN Ry. Co. (1928), 20 Ry. & Can. 
Tr. Cas. 13. 


1237f. - Originally fixed for valuable considera- 
tion—What amounts to.}—Forest or Dan 
FREIGHTERS’ ASSOCN. v. GREAT WHSTERN 
Ry. Co., No. 1237e, ante. 

1248. Add. Annotation :—Refd. Rownson, Drew 
& Clydesdale v. G. W., LL.M. & S., L. & N. E. 
A Souenee Rys. (1928), 19 Ry. & Can. Tr. 

as. ; 


1245a. *‘ Rolling stock ’’—-Transit of empty 
wagons needing repair on change of owner- 
ship.|—Under the heading ‘‘ Rolling Stock ”’ 
of the ‘‘ General Railway Classification of 
Goods, 1921,”’ if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable.—LONDON, MIDLAND & 
ScoTTrisH Ry. Co. v. INCE WAGON & IRON- 
WORKS Co., Lrp. (1924), 1381 L. T. 229; 40 
T. L. R. 551, C. A. 

1245b. ** Pipes, rain water & thelr connections, 
cast Iron or steel ’’——Include rain water pipes 
adapted for other purposes.] — Rownson, 
Drew & CLYDESDALE v. GREAT WESTERN, 
LONDON, MIDLAND & ScorrisnH, LONDON & 
NortgH EAsTERN & SOUTHERN Ry. Cos. 
(1928), 19 Ry. & Can. Tr. Oas. 235. 


1245¢e. ‘* Coal *’—Coal, coke & patent fuel.]— 
Re NatTIonAL Gas CouNCcIL oF GREAT 
BRITAIN & IRELAND’s APPEAL (1927), 19 
Ry. & Can. Tr. Cas. 163, 0. A. 


1245d. ‘* Castings, iron or steel of light type »°— 
Includes cantilever wall brackets.]|—-Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
are not ‘‘ cantilevers, iron or steel, as girders,”’ 
class 7, but ‘‘ castings, iron or steel of light 
type,” classes 13 to 17.—AMALGAMATED Ry. 
Cos. v. ASSOCIATED BUILDERS’ MERCHANTS, 
Lrp. (1930), 20 Ry. & Oan. Tr. Cas. 162. 


1245e. Alteration—When granted.J—The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. are 
prepared to make in all the circumstances of 
all the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 





stock.) — SUTHERLAND-INNES Oo. 4% sb. “ Scrap itron.”’)-— Bricas 
PART X. SECT. 4, SUB-SECT. 2. cep TRUNK Ry. Co. (1931), 27 Torrvas v. ©, P. (Ont.), [1929] 
ai, —— Does not include cooperage Can. Ry. Cas. 128.—OAN. D. L. R. 609; 36 0. R. 0, 111.—CAN. 
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for transferring the article which is carried 
at the greater profit into a lower class.— 
Wootworra & Co. v. AMALGAMATED Ry. 
Cos. (1930), 20 Ry. & Can. Tr. Cas. 149. 
1245f. Publication—Addition of explanation to 
statutory classification.|——-By 1921 Act, s. 28, 
the Rates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 54 the 
railway cos. are required to keep for sale 
printed si er of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory copy. Onan application 
to incorporate into the Statutory Classification 
the explanations in the Working Classifica- 
tion :—Held: granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, s. 54.—AMALGAMATED 
Ry. Cos. v. LONDON CHAMBER OF ComM- 
MERCE (1930), 20 Ry. & Can. Tr. Cas. 157. 


1285, Add. Annolations :—As to (1) Refd. G. W. 
Ry. v. Laing (1922), 39 T. L. R. 93; Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31. 

1286. Add. Annotations :—As to (1) Refd. Trans- 
oceanica Soc, Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31; Re Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. As fo (2) Consd. 
G. W. Ry. v. Laing (1922), 39 T. L. KR. 93. 


1287. Add. Annotations :—Consd. G. W. Ry. v. 
Laing (1922), 39 T. L. R. 93. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton. [1928] 1 K. B. 31: Prager v. Blatspiel, 
Stamp & Heacuck, [1924] 1 K. B. 566; 
Damps Selsk Svendborg v. London, Midland 
& Scottish Ry. Co. (1929), 20. Ry. & Can. 
Tr. Cas. 67. 


1287a. Stevedoring.|—-The London & North 
Western Railway Co. (Rates & Charges) 
Order Confirmation Act, after reciting the 
Railway & Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein contained shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
shipping places, & by para. 26 of the Sched. 
the term ‘ railway ’’ means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates & charges other than those 
authorised in the Sched. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, & in respect of which no 
provisions are made by the Sched. :—Held : 
(1) in construing the Sched. the definition 
of ‘railway ’’ in para. 26 of the Sched. is 
to be applied, & not the definition in sect. $ 
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of 1878 Act; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co.; (3) in doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please.—-Damps SHLskK SVEND 
BORG v. LONDON, MIDLAND & ScorTrisH Ry. 
Oo. (1928), 20 Ry. & Oan. Tr. Cas. 67. 


1316. Add. Annotations :-—Refd. Bede Steam Ship- 
ping Co. v. Bunge y Born, Limitada S. A. 
(1927), 48 T. L. R. 374; Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. ©. C. 
316; Great Western Ry. Co. v. Boon (1928) 
20 Ry. & Can. Tr. Cas. 63. 


1816a. ——- ——..]—-GrEAT CENTRAL Ry. Co. v. 
Swann (1913), 48 L. Jo. 47. 


1318. Add. Annotation :—Refd. Great Western 
at ei v. Boon (1928), 20 Ry. & Can. Tr. 
as. 63. 


1828. Add. Annotations :—Refd. Griffiths v. Stude 
bakers, [1924] 1 K. B. 102; R. wv. Leinster 
[1024] 1 K. B. 311. 


Secr. 6.—EXCEPTIONAL RATES AND FARES 
(Vol. VIIL., p. 207). 


1823a. Under 1921 Act—Meaning of ‘‘ standard ” 
& ‘* exceptional.’"|—The expression ‘ stan- 
dard ’’ as applied to charges in Part III. of 
the above Act is the correlative or com 
plementary term to “‘ exceptional,’’ &, there 
being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
& workmen’s fares.— Re STANDARD CHARGES 
“mated (1923), 17 Ry. & Can. Tr. Cas. 

1823b. New exceptional rates—-Grounds for grant- 
ing.]—The fact that equal rates were formerly 
charged from two competing points to a 
common market unequally distant from them, 
whereas the corresponding standard charges 
are unequal, is not a ground on which the 
Railway Rates Tribunal will grant a new 
exceptional rate so as to restore the equality. 
—DowLow Lime & STONE Co., D. v. 
LONDON, MIDLAND & ScorrisH Ry. Co. 
(1928), 20 Ry. & Can. Tr. Cas. 41. 


1828c. Disintegration—On continuation. |—Where 
an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, s. 86, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, & the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration.— DISINTEGRATION OF CONTINUED 
EXCEPTIONAL Ratus (1928), 20 Ry. & Can. 
Tr. Cas. 1. 

1323d. Time for.]}—A railway co. applied to 
the Rates Tribunal to sanction a rate, more 
than 40 per cent. below the standard rate, 
between a seaport town & the Midlands. 
Another seaport town competing in the same 
traffic, having been admitted to oppose the 
said rate, sought to administer interrogatories 
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to the railway co. as to the disintegration of 
the existing rates between the two ports 
respectively & the Midlands & of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, & the prejudice that would be 
caused to the opponents of the rate :—Held: 
by the Rates Tribunal, such rates are to be 
disintegrated by the Rates Tribunal, under 
1921 Act, s. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to present the rate for sanction without any 
proposed disintegration, & there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate.—BRISTOL CORPN. 
v. GREAT WESTERN Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28. 


Secor. 7.—OWNER’S RISK RATES (Vol. VIII., 
p. 207). 


1828e. Conveyance of goods by passenger train at 


1828f. 


owner’s risk — Application for reduction of 
rate—Difference in risk negligible—Whether 
ground for two scales.j}—Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Resps. con- 
veyed these discs at full parcels scale, but 
under owner’s risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Resps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk :—Held: the difference 
in the risk to the railway cos. under the two 
sets of conditions being neyligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, 
when not properly packed, at owner’s risk. 
** Properly packed ’’ means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of diflerence.— 
BRITISH Music INDUSTRIES FEDERATION v. 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 


Grounds for ordering.]— 
Revised scales of rates based on the “ zone ~ 
principle for the carriage of | tages by pas- 
senger train at co.’s risk owner’s risk 
respectively were put into force by resp. cos 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 were reduced in unequal] proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 


1326a. 


made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s 
—Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any ge 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all; taking the 
above owner’s risk scale of Nov. 1918, & not 
that of 1914, as sought by appcte., as & basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent.—SausaGE MANU- 
FACTURERS’ ASSOCN. ». LONDON, MIDLAND & 
ScoTTIsH Ry. Co., LONDON & NORTH EASTERN 
Ry. Co., GREAT WESTERN Ry. Co., SOUTHERN 
Ry. Co., & CHESHIRE LINES COMMITTEE (1924), 
18 Ry. & Can. Tr. Cas. 59. 


Charges imposed by Ministry of 
Transport.|—Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagous & sheets, which were in 
the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 5s. per day, & in the case of sheets 
6d. & 1s. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been ls. 6d. per day for wagons & 
3d. per day we sheets after the free periods 
then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Resps. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods & 
subsequent days:—Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of; (2) having regard to the value of wagons 
& sheets as compared with 1913, the Inss of 
profit to the railway cos. arising from detention, 
the standing & overal] charges & the extra 
expenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & 6d. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 


g ii. —— Cara excented from Ruler— 
= Cars stored om carrier's or private 
track “—** Private cars on private track 
of car owner. ne eo ee HAMILTON 

& BUFFaLo » Co. v. STEEL Co. OF 
Canada “ban 55 O. tL. R. 68.—CAN, 


PART X. SECT. 9, SUB-SECT. 1. §7#PT 00; oF BcoTiann. Lip, [1822] 
ae Right of aahiesae of Transport eet 
free time for detention—Under ——.}— KR Frank A. GILLIS 
Minietsy of f Transport Act, 1919 (c. $0): coe, Pe (1923) “Exch. Cc. R. 1; 70 
s. 8.}—NortTa Brrrisnp Ry. Co. D. L. R. 635.—CAN. 


16 


Saturdays should not be interfered with.— 
British Hay TRADERS’ ASSOCN. v. LONDON, 
MIDLAND & Scotrisny Ry. Co., LONDON & 
NORTH. HASTERN Ky. Co., SOUTHERN Ry. Co., 
& GREAT WESTERN Ry. Co., Bririsy IN- 
DUSTRIES FEDERATION v. Samp (1925), 18 
Ry. & Can. Tr. Cas. 169. 


1880. Add. Annotation :—As to (3) Consd. G. W. 
Ry. v. Laing (1922), 28 Com. Cas. 100. 


1881a. —— Congestion caused by increased traffic 
—Insufficiency of unloading sidings.J|—PItf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a hmuted 
number of wagons at a time, a number of the 
Wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf{. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of defts. :—Held: as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed.—GrreaT WESTERN Ry. Co. 
v. LAING (J.) & Co., Liarn. (1922), 39 T. L. R. 
93 ; 28 Com. Cas. 100, C. A. 


1837. Add. Annotation :—Generally, Refd. Prentice 
. L. oa HK. Ry. (1925), 18 Ry. & Can. Tr. 
Ja8. ‘ 


1337a. -.|—PRENTICE BROTHERS, LTD. 
v. LONDON & NorTH EASTERN Ry. Co., No. 
1166b, ante. 


1337b. - Terminal charges not in fact made.]— 
Appcts. carried on business as timber 
merchants at a private siding about half a 
mile from resps.’ station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance :—Held: (1) the conveyance of 
appcts.’ traffic started from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 
(2) The ct. will not infer that station terminals 


PART X. SECT. 11, SUB-SECT. 8. 


1365 iil. ——- Long-standing volun- 
fury toll.|—~Where an increase in a 


long-standing voluntary tol] is so 
the onus is on the carrier to establish 
its reasonableness.—-NATIONAL DAIRY 


17 


Vol. VIIL—Oarriers. Cases 1826a—1377a. 


are being paid simply because a siding rate 
& a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable traftics are passing from the station 
& the siding under such rates.—DIxon 
(T. & M.) Lro. v. LONDON, MIDLAND & 
Pe Ry. Co. (1924), 18 Ry. & Can. Tr. 
a8. e 


1842. Add. Annotation :—As to (1) Consd. G. W. 
Ry. v. Laing (1922), 39 T. L. R. 93. 


1349. Add. Annotation :—As to (2) Refd. Dixon 
v. L. M. & S. Ry. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 


1349a. Application for increase — Before 
‘S appointed day ’’—-1921 Act, s. 60.]—The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect. to entertain, 
prior to “the appointed day” to be fixed 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 
him & for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression ‘‘ charges ”’ in sect. 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled.— 
Brirish ExrractTine Co., Lrv., BrrrisH 
Soap Co., Lrp., & BRITISH CREAMERIES, LTD. 
v. LONDON & NortTH EASTERN Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 

Annotations: Apia British Hay Traders’ Assocn. v. L. M. & 
S. Ry., L. & N. E. Ry., Southern Ry. & G. W. Ry., 
British Indnstries Federation v. Same (1925), 18 Ry. & 
Can. Tr. Cas. 169. Refd. Paul v. L. & N. HE. Ry. (1927), 
19 Ry. & Can. Tr. Cas. 228. 

1364. Add. Annotation :—Refd. Tate & Lyle v. 

L. & N. EB. Ry. & LM. & S. Ry. (1926), 
43 T. L. R. 134. 


1373. Add. Annotation :—Consd. Re Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas, 53. 


SEcT. 12.—REDUCTION OF RATES 
(Vol. VIII., p. 217). 


1877a. Who may apply for—-Trader ‘‘ interested ”’ 
—-Warehouseman & forwarding agent.}|— 
Appcts., who were warehousemen & forward- 
ing agents at Trafford Park, Manchester, & 
who had unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
reference founded on the same facts, applied 
or a reduction in a rate of 106s. 7d., formerly 
1072., charged upon cigarettes consigned in 
two-ton lots from their Trafford Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate from Liverpool was 54s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appcte. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 


COUNCIL v. GRAND TRUNE & CANADIAN 
Pacific Ry. Cos. (MILK RaTE Cask) 
(1919), 26 Can. Ry. Cas. 113.—-CAN. 


ht. 


in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in ail respects alike, if in the one case there 
Was competition which did not exist in the 
other. ps. objected that appcts. were 
not interested traders within 1921 Act, a. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able :—Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be had to the 
following considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not erry on & 
particular branch of his business; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 

I the circumstances into account, appcts. 
should be allowed a rate of 72s. 6d. subject 
to any general revision of rates.—PONT OF 
MANCHESTER WAREHOUSES, LTD. v. CHESHIRE 
LINES COMMITTEE, GREAT CENTRAL Ry. Co., 
& GREAT NORTHERN Ry. Co. (1922), 17 Ry. 
& Can. Tr. Cas. 95. 


13877b. Grounds for ordering—Necessity for prima 


facie case.|~—Confectionery in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars :—Held: (1) anappct. 
for a reduction in rates must make a primd 
Jacie case for the same; (2) such a case had 
been made upon the above facts; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which lossea did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., e.g. 
4 or 5 per cent., was not sufficient to justify 
@ reduction in rate.—MANUFACTURING CON- 
FECTIONERS’ ALLIANCE, INCORPORATED v. 
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Cases 1877a—138772. ENGLISH AND Empire Dicest SupPpLEMENT. 


OCALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 135. 


1877¢, ———.J-——PorRT OF MANCHESTER WARE- 


HousmES, Lrn. v. CHRSHIRE LINES COMMITTEE, 
Great Central. Ry. Co. & GREAT NORTHERN 
Ry. Oo., No. 1877a, ante. 


Experimental rate.|—Upon an appli- 
cation fur an experimental reduced rate of 
40s. per ton for Hax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. offered for a period of five 
months a rate of 45s., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
less 124 per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered :—Held: the 
rate should be 45s. Qu.: whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic.— 
Mansi v. GREAT KASTERN & GREAT WESTERN 
Ry. Cos. (1922), 17 Ry. & Can. Tr. Casa. 129. 
Removal of flat-rate additions 
imposed by Minister of Transport.}—Upon 
applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 650), 
s. 8 (1) (c):—Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
given in support of their imposition by the 
former Rates Advisory Committee were not 
applicable to appcts.’ traffic; (3) the rates 
on appcts.’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, 7.e., coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses.— MONMOUTHSHIRE 
& South WaLesS CoaL OWNER’S ASSOCN. v. 
GREAT WESTERN Ky. Co., MONMOUTHSHIRE 
& SoutrH WALES CoKH Ovens & BYE-PRO- 
pucts WoRKs ASSOCN. v. SAME, SOUTH WALES 
Patent Furt MANUFACTURERS’ ASSOCN, ¥. 
Same (1923), 18 Ry. & Can. Tr. Cas. 1. 








18771. ——— Reductions granted to other interests. ] 


—-Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for respa. ; & (3) that they apprehended 
in the future an intensive foreign competition 
which a reduction in railway rates would 


assist them to meet :—Held: (1) the re 
ductions in rates AB, esti by resps. to the 
traffic of other ustries were justified & 
did not establish a case of hardship or injustice 
to appcte.; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
ee in appcts.’ trade which was mainly 
lue to the abnormal European political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, s. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appcts. had not discharged that onus b 
alleging that a reduction in rates would assist. 
-—-MINING ASSOCN. OF GREAT BRITAIN v 
LONDON, MIDLAND & ScorrisH, LONDON & 
Norrs EASTHRN, GREAT WESTERN, & 
SoOuTHERN Ry. Cos., & CHESHIRE LINES Com- 
MITTEN, NATIONAL ASSOCN. OF COKE & 
Bys-Propucr PLANT (OWNERS) v. SAME 
(1924), 18 Ry. & Can. Tr. Cas. 14. 

1877g. ——— Abolition of free storage facilities.]— 
Appcts., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lld. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Liverpool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight. days :—Held: the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lld. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station.—PoRT 
OF MANCHESTER WAREHOUSES, LTD. v. 
LONDON, MIDLAND & ScorrisH Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 81. 

1377h. -]}— Upon an application that the 
rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification :—Held: there 
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was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, & the ct. had not 

wer at that stage to alter the classification.— 

ATIONAL ASSOCN. OF CoRN & AGRICULTURAL 
MERCHANTS v. LONDON, MIDLAND & ScorTrisH 
Ry. Co., Crosrretp’s Om & CAKE CoO, 
Lrp. »v. LONDON, MipLtanp & ScorrisH Ry. 
Co,: (1925), 18 Ry. & Can. Tr. Cas. 97. 


18771. ——- Group rates.|—Goop (JoHN) & 
Sons, Lr. v. Lonpon & NortTH EASTERN 
Ry. Co. (1927), 19 Ry. & Can. Tr. Cas. 191. 


1877j. Burden of proof—On applicant.}—MINING 
ASSOCN. OF GREAT BRITAIN v. LONDON, 
Miptanpn & ScorrisH, LONDON & NoRTH 
EASTERN, GREAT WESTERN, & SOUTHERN 
Ry. Cos., & CHESHIRE LINES COMMITTEE, 
NATIONAL ASSOCN. OF COKE & ByYE-PRODUCT 
PLANT (OWNERS) v. SAME, No. 1377f, ante. 


1877k. -|—Esspw VALE STEEL, IRON 
& Coan Co., Lrp. v. LoNpoN, MIDLAND & 
Scottish Ry. Co. (1927), 19 Ry. & Can Tr. 
Cas. 207. 


13771. Power of railway company during transi- 
tional period until ‘‘appointed day ’’——-To 
raise reduced rates.])—Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Railway Rates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar & a lower rate for sugar in four-ton 
lots. & the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lots :—Held: the five-ton rate was not a 
new rate, & on Aug. 15, 1921, there was a 
rate in force for sugar in five-ton lots, namely 
the rate for sugar in four-ton lots.—TaTE & 
LyLe, Lrp. v. Lonpon & NortTH EASTERN 
Ry. Co. & Lonpon, Mipuanp & SCOTTISH 
Ry. Co. (1926), 43 T. L. R. 184; 71 Sol. Jo. 
82; 20 Ry. & Can. Tr. Cas. 166, H. L. 


Annotation :—Consd. Great Western Ry. Co. v. Boon (1928), 
20 Ry. & Can. Tr. Cas. 63. 


What rates—Owner’s risk rates. }—See Nos. 1323e, 
1323f, ante. 
———- Charges for detention. ]—Scee No. 1326a, ante. 


Secr. 13.—OTHER CASES. 


1877m. Power during transitional period to make 
‘* such charges as were in force ’’—Meaning 
of.]|—‘Such charges as were in force,’ in 
sect. 60 of 1921 Act, mean such charges as the 
co. were holding themselves out as claiming 
for the particular service in question. GREAT 
WESTERN Ry. Co. v. Boon (1928), 20 Ry. & 
Can. Tr. Cas. 63. 

1377n. -J—Tatre & Lyre, Lt. wv. 
Lonpon & North EASTERN Ry. Co. & 
LONDON, Miptanp & ScorrisH Ry. Co., 
No. 13771, ante. 
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Cases 1878—1449. 
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Part Xl—Remedies of and against Carriers. 


1878. Add. Annotation :—Refd. 


Calico Printers’ 


v. Reliance Motor Works, [1923] 1 K. B 127. 


Aseocn., Ltd. v. Barclays Bank (1931), 145 4435, Add. Annotation :—Refd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 
13889. Add. Annotation eee R. v. Harding 41449, Add. Citation :—91 L. J. K. B. 89. 


L. T. 61. 
(1929), 46 T. L. R. 105 


1890. Add. Annotation :— Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


1398. Add. Annotation: -—AS8 to (1)Refd. Pennington 


er 


PART XI. SECT. 1, “SUB-SECT. 2, 
sb. Goods carried under approved bill 
of luding—Action by connecting currier 
inst shipper—Nol peartatnc ble: Fa 
EW YORK CENTRAL Ry 
E.yioTtT (N. 8.), BAW Saab L. i °978 
34 Can. Ry. Cas. 246.—CAN. 
sec. Agreement as to freight charge— 
Subsequent additional charges according 
ree “ gspemal joint "— NO eat 
bid et -}-NEW YORK CENTRAL Ry, 
ae Dotan & Sonn, LTp., fio2s) 
DLR - 817; 35 C. RC. 333; 63 


Add. Annotations :-—Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 


(1926), 184 L. T. 557; Dexters v. Hill Crest 


0. L. R. 341 —CAN. 
PART XI. SECT. A. aaa 4.— 


1391 v er.J—CONB 
Mittasr 1198018 Wo Ww. R. 161 nw CAN. 
st. Payment for services rendered— 
Towing damaged motor car.}-—TERRY 
v. AUTOMOBILE OWNERS ASSOCN., 
No. 15 i, ante. 


PART Xl. SECT. 2, SUB-SECT. 1. 
ax. Consignee—Damage to goods en 


ea 


Oil Co. (Bradford), [1926] 1 K. B. 348. 


route—Owner having paid damage to con 
signee. |— Where an owner of goods bad 
indorsed a bill of lading to the buyer: 


— Held: he had parted with all his 
rights to obtain damages from the 
carrier. The fact that the owner paid 


the indorsce the damages sufiered by 
the goods en route did not deprive the 
latter of his right of action against the 
carrier. Wer MuToR Co. t. UNION 
S.8S. Co., [1925] 1 D. L. R. 265; 11924] 
3 Ww. W. .- 718.—CAN. 


CASE, ACTION ON THE. 


See ARBITRATION ; 


See ACTION ; BAILMENT. 


CASE STATED. 


MAGISTRATES. 


CATCHING BARGAIN. 


See FRAUDULENT AND VOIDABLE CONVEYANCES, 


CATTLE. 


See ANIMALS ; ComMons; Distress; HigHways; MARKETS. 
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Vol. VIII. 


CATTLEGATE. 


See COMMONS. 


CAVEAT. 


See ADMIRALTY ; EXECUTORS. 


CAVEAT EMPTOR. 


See SALE OF Goops; SALE OF LAND. 


CELLAR. 


see Purntic HKratru; RATES. 
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1a. 
2. 


1 vi. 
10:4, 
in the above scct. is to be construed in 
its legal & not its popular sense.— 
OHESTERMAN v. FEDERAL 
TAXATION, (1926] A. C.128; 


1— 2a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


CHARITIES. 
Part |—Charitable Purposes. 


Add. Annotations :— As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 288. Refd. 
R. v. Income Tax Special Comrs., Ez p. Rank’s 
Trustees (1922), 127 L. T. 651; Jackson v. 
Voss, [1923] 2 K. B. 357; Brighton College 
v. Marriott (1924), 69 Sol. Jo. 229; I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 189; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1920] A. C. 142. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C, 262; Verge v. Somerville, [1924] A. C. 
496; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121; R. v. Income Tax 
Special Comrs., Fz p. Headmasters’ Conference, 
Same v. Same, Hx p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 6513 
Jackson's Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 
Apld. General Medical Councilv. I. R. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 578. 
Distd. Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271; Ae Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557; 
Hunter (Sir G. B.) (1922) “CC” Trust, 
Trustees v. I. R. Comrs. (1929), 14 Tax Cas. 
427. Consd. Girls’ Public Day School Trust 
ve. Ereaut (1930), 99 L. J. K. B. 643. Distd. 
Keren Kavemeth Le Jisroel, Ltd. v I. BR. 
Comrs., [1931] 2 K. B. 465. Refd. Barber 


v. Chudley (1922), 92 L. J. K. B._711; | 


R. v. 

Rank’s 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch. 237; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398; Re Gray, Todd v. 
Taylor, [1925] Ch. 362; 1. R Comrs. v. Falkirk 


Income Tax Special Comrs., La p. 


Temperance Café Trust (1926), 11 Tax Cas. | 


353; I. R. Comrs. v. Glasgow Musical Festiva] 
Assocn (1928), 11 Tax Cas. 154; I. R. Comrs. 
v. Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
College, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas 139; Re Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691; Luipaard’s Vlei 
Estate & Gold Mining Co. v. I. R. Comrs., 
[1930] 1 K. B. 593; Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

———.]— VERGE v. SOMERVILLE, No. 199b, post. 
Add. Annotations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258; Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


PART I. SECT. 1. 


Fistate Duty Assessment Act, 
8 8(5).]—The word “charitable ”’ 








3 ii. 


ComR. OF 
95 L. J. 


3. 


Sa. 


Annotation :-—As to 


Add. Annotation :—Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 


Motive immatertial.]—(1) Motive is im- 
material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) ere a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prés.—Re Kina, KERR v. BRADLEY, 
[1923] 1 Ch. 248 ; 92 L. J. Ch. 292; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

(3) Folld. Re Robertson, Colin 





Chamberlin, {1930} 2 Ch. 71. 


4a. 


Question for court.]- -To be valid 
a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to ‘be determined by the ct. on the evi- 
dence before it.—Re HUMMELTENBERG, 
BEATTY v. LONDON SPIRITUALISTLO ALLIANCE, 
[1923] 1 Ch. 237; 92 L. J. Ch. 826; 129 
L. T. 124; 39 T. L. R. 203; 67 Sol. Jo. 313. 








Annotations :-—Consd. I. R. Comrs. v. Temperance Council 
of Christian Churches of England & Wales (1926), 136 


ll. 1 


°,27. Apprvd. He Grove-Grady, Plowden v. Lawrence, 


{1929} 1 Ch. 557. 


4b. 


Trustees (1922), 127 L. T. 651; Ite | 499. 


21a. 


22, 


23a. 


P.C. 39; 1384 L.T. 369; 42 T.L.R.121. 
—AUS. 


Purpose not source.}-—-In 
determining whether a gift to an assocn. 
is a gift for charitable purposes, the ct. 
may inquire into the objects of the 
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.|—Re GROVE-GRADY, PLOWDEN 
v. LAWRENCE, No. 208a, post. 

Beneficiaries formerly helped 
by testator.|—-Re SHEPHERD, SMITHEM uv. 


SHEPHERD (1921), 152 L. T. Jo. 18. 


——— Widows with children dependent on 
them-——Valid.Jj—Re DE CARTERET, FORSTER 
2 De CARTERET (1932), 48 T. L. R. 555; 76 
Sol. Jo. 474. 

Add. Annotation :—Folld. He Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 

Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. C. 496. 

Trade union certified to be war 
charity—Necessity for registration under War 
Charities Act, 1916 (c. 43).)—The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 

















assocn. & if these are found to be 
charitable within Stat. Eliz, the ct. 
may hold the gift to be for charitable 
urposes.—PERPETUAL TRUSTEE Co., 
Tm. vw. SHELLEY (1921), 21 8. R. 
aoe 426; 38N. 8. W. W.N 182. 


victed of having solicited & obtained money 
from members of the public:—Held: the 
League was a charity as well as a trade union, 
& required to be registered under.both those 
Acts, & the conviction must be affirmed.— 
BARBER v. CHUDLEY (1922), 92 L. J. K. B. 
711; 128L.T. 766; 873.P.69; 21L.G. R. 
114, D. C. 


28b, ——— ‘‘ Oldest respectable inhabitants ’’— 
Valid.|—Testator gave the income to 
derived from al] his securities to A., for her 
life, & after her decease to ‘the oldest 
respectable inhabitants in G. to the amount 
of 5s. per week each ”’ :—Held: the amount 
of the gift implied poverty, &, coupled with 
the use of the word “ oldest,’”’ implying age, 
was sufficient to render the gift a good 
charitable bequest.—Re Lucas, Ruyys v. 
A.-G., (1922]2 Ch. 52; 91 L. J. Ch. 480; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Annotation =~ Belt. Re Roadley, Iveson v. Wakefield, [1930} 


23c. Disabled soldiers of former enemy 
country—Valid.]|—Testator devised & be- 
queathed the residue of his property ‘‘ to the 
German Govt. for the time being for the 
benefit of its soldiers disabled in the late 
war ...in the event of this... being 
for any reason held to be void, then I give 
devise & bequeath the whole of such residue 
to General Smuts of the Transvaal, upon 
trust to retain thereout for himself absolutely 
the sum of £1,000 . . . & upon trust as to the 
residue to apply the same at his discretion 
& in such manner as he may think tit for the 
benefit of any disabled Boers who have 
suffered through the South African War. 
* The German Govt. had notified its 
willingness to accept the legacy if it should 
be held to be valid : General Smuts had also 
expressed his willingness to accept the 
alternative trust should it become effective. 
Upon a summons asking the ct. to determine 
whether the devise & bequest to the German 
Govt. was void for uncertainty: or otherwise : 
wise :-——Held: (1) the gift did not fail for 
uncertainty ; (2) there was no objection to 
the gift from the point of view of public 
policy ; (8) the trustec being abroad, the ct. 
had no power to direct a scheme, & in such 
cases the practice was to hand over the fund 
to = applied according to the trusts of the 
will. 

(4) A scheme directed by this ct. in rela- 
tion to gifts for charitable purposes is not 
necessarily or, I think, generally, a scheme 
for the application of the fund cy-prés 
(MAUGHAM, J.).—Re ROBINSON, BESANT v. 
GERMAN JREIcH, [1931] 2 Ch. 122; 100 
A a Ch. 321; 145 L. T. 254; 47 T. L. R. 

Annotation :-—As to (2) Consd. Keren ey emoth Le Jisrocl, 
Ltd. v. 1. R. Comrs., [1931] 2 K. B. 465 
27. Add. Annotation :—Consd. Re Lucas, Rhys 

A.-G., [1922] 2 Ch. 52. 

——-.J]—Testatrix gave the income of 
certain shares in a public co. for the education 
of children of employees of the co. & gave 


27a. 





the income of further shares in the co. tor. 


the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion :— 


29. 
30. 


34a. 
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Held: both gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty.—He RAYNER, CLOUTMAN v. REG- 
NART (1920), 89 L. J. Ch. 8369; 122 L. T. 577; 
84 J. P. 61. 

Add. Annotation :—Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 

Add. Annotation :—Consd. Keren Kayemeth 
ao Ltd. v. I. RK. Comrs., [1931] 2 K. B. 


Distributing coal & making loans to 
poor & deserving inhabitants.|—Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ‘* Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a ‘‘ Loans Fund” & to 
apply the capital & income thereof, under the 
direction of the committee, ‘in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.”’ 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one Joan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F. not 
ahove the age of thirty-five years. Testator 
directed that ‘all surplus money forming 
part of or arising from the ‘ Loans Fund’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & when required ” :—Held: 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-prés could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired.— Re MONK, GIFFEN v, 
Wenp, [1927] 2 Ch. 197; 96 L. J. Ch. 296; 
137 L. T. 4; 48 T. L. R. 256, C. A, 


Annotation :—As to (1) Refd. I. R. Comrs. v. Roberts Marine 
Mansions Trustees (1927), 43 T. L. R. 270. 


36. 
42a. 


Add. Annotation :—-Refd. Ie Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

~——- —-—— Maintenance of patients from par- 
ticular parish.]—-A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust: for 
investment & directed that the yearly income 
thereof should be applied ‘‘ in payment of the 
expenses & maintenance of patients from the 
parishes of” S. & S. to & at two named 
hospitals or either of them :—Held: the gift 
was a trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest.—Re ROADLEY, 
IVESON »v. WAKEFIELD. [1930] 1 Ch. 524: 99 
L. T. Ch. 232; 1441. T. 64; 46 T. L. R. 215. 


PART I, SECT. 2, SUB-SECT, 1, 
biL-— dae gentlewomen.}——Hield: a true charitable bequest.—Re CAMPBELL, Pracock »v. EWEN, [1930] 
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Cases 45— 68a. 


45. 


46 e 


47a. 


Annotation :—Consd. 
(1932), 76 Sol. Jo. 47 


47b. 


47c. 


Add. Annotations :—Apld. I. R. Comrs. »v. 
Roherts Marine Mansions ‘Trustees (1927), 
48 T. L.R. 270. Folld. Re Chaplin, Neame v. 
A.-G. (19382), 76 Sol. Jo. 576; Re James, 
Grenfell v. Hamilton (1932), 48 T. L. R. 250. 
Refd. Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407. 

Add. Annotatiuns :—Consd. He Clarke, Bracey 
v. Royal National Lifeboat [astitution, [1923] 
2 Ch. 407; Re De Carterct, Forster v. De 
Carteret (19382), 76 Sol. Jo. 474. Refd. 
Blackwell v. Blackwell, [1929] A. C. 318. 
Nursing home—Persons of moderate means— 
Gift charitable.}|—Testator made the fol- 
lowing gift in his will: ‘‘ I give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my. wil] to: 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be abie or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as my 


exors. in their absolute discretion shall think | 


fit ; 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustees shall dctermine.”’ 
It was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty :—Held: (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were.— 
Re CLARKE, BRACEY v. ROYAL NATIONAL 
LIFEBOAT INSTITUTION, [1923] 2 Ch. 407; 
92 L. J. Ch. 629; 129 L.T. 310; 39 T. L. R. 
433 ; 67 Sol. Jo. 680. 

fe De Carteret, Forster r. De Carteret, 


** Home of Rest ’’-—Lady teachers-—Valid. ]}— 
fte ESTLIx, PricHarnp v. Tuomas, No. 45, 
ante, 

—— Sisters of a Community & Clergy—vValid. | 
—Testatrix devised a freehold house to her 
trustees in trust to establish a Home of Rest, 
for the Sisters of a Community, for the Clergy 
of the Diocese of Truro, & such persons as the 
Mother Superior of the Community should 


PART I. SECT. 


& I direct that such residue shall be | 


eee ee 


ENGLISH AND EMPIRE Digest SuPPLEMENT. 


nominate & appoint, & bequeathed £6,000, 
the interest of which should be applied to 
repair the house & maintain & support the 
inmates. The Sisters of the Community 
were engaged on charitable work & their 
individual incomes were pooled. It was 
doubtful whether it was practicable to carry 
on the Home of Rest with the resources avail- 
able :—Held: (1) the devise & bequest were 
a good charitable trust; (2) the Sisters & 
the Clergy were good objects of a charity ; 
(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 
& to do otherwise would be a breach of trust ; 
(4) there should be an inquiry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Rest, & if so to settle a scheme; (5) & if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-prés.—Ae JAMES, GREN- 
FELL v. HAMILTON, [1932] 2 Ch. 25; 101 
L. J. Ch. 265; 146 L. T. 528; 48 T. L. R. 
250; 76 Sol. Jo. 146. 


Annotation :—.4s to (1) Folld. J?c Chaplin, Ncame v. A.-G., 
76 Sol. Jo. 576. 


47d. 


49. 


50. 


o7. 


62. 


66. 


68. 


68a. 


For means of physical & mental re- 
cuperation—Valid.]—-He CHAPLIN, NEAME v. 
A.-G. (1932), 76 Sol. Jo. 576. 


Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Re Pre- 
vost, Lloyds Bank v. Barclays Bank, [1930] 
2 Ch. 383. Refd. Geologists’ Assucn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271; Jte Barclay, 
Gardner v. Barclay. Steuart v. Barclay, [1929] 
2 Ch. 173; Re Patten, Westminster Bank »v. 
Carlyon, [1929] 2 Ch. 276; Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. 


Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocn. v. I. It. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, (1929] 2 Ch. 173; He 
ates Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 


Add. Annotations:— As to (1) Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 
As to (2) Consd. Geologists’ Assocn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271. Refd. Re 
Barclay, Gardner v. Barclay, Steuart v. Bar- 
clay, [1929] 2 Ch. 173. Ae to (2) Refd. Re 
Bain, Public Trustee v. Ross, [1930] 1 Ch. 224. 


Add Annotation :—As to (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 

Add. Annotations :—Apld. Re Hood, Public 
Trustee v. Hood (1930), 143 L.T. 691. Refd. 
I. R. Comers. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 1386 L. T. 27, 

Advancement of Christian principles.]—T. 
died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 


8, SUB-SECT. 


sa. Political economy—Furtherance of bett lations between employers & lo —Valid.j—~Re COBBETT (1921), 57 
Taa. L. Tt, 139.—AUS~ npnOG OI PERE ne ploy employeea— Valid. } (1921) 


24 


69. 


70a. 


the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows: 
** Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extinguish the drink traffic.”’ 
The public trustee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin :—Held: the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles. 

‘Temperance itself is undoubtedly a charit- 

able object (LAWRENCE, L.J.).—e Hoop, 
PUBLIC TRUSTEE v. Hoop, [1931] 1 Ch. 240; 
100 L. J. Ch. 115: 148 L. T.691; 46 T. 1. R. 
571; 74 Sol. Jo. 549, C. A. 
Add. Annotations :—Retd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists’ Assocn. 
v. I. Rh. Comrs. (1925), 14 Tax Cas. 271. 


Zoology—Zoological Society of London— 
Valid.}—The objects of the Zoological 
Society of London as defined by its Charter 
are ‘‘ the advancement of zoology & animal 
physiology & the introduction of new & 
curious subjects of the animal kingdom ”’ :— 
Held: the first object was clearly educational 
& the second object. being on construction 
merely in aid of the first, was also educational 
&, semble, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
found necessary to provide its pupils with 
food & amusement. The second object. 
necessitated & involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply the income for “ the 
upkeep & improvement of the Zoological 
Gardens, & for the objects of the said 
Society,” was a good charitable gift & not 
void for perpetuity.—Re Loprres, BrENCE- 
JONES v. ZOOLOGICAL SociETY oF LONDON, 
[1931] 2 Ch. 180; 100 L. J. Ch. 295; 146 
L.T.8; 46T. L. R. 577; 74 Sol. Jo. 581. 


78a. —— Trust to erect national theatre-——é& revive 


English classical drama—Valid.}—(1) The 


73b. 


Vol. VITI.—Charities. Cases 68a—‘75. 


Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare's plays, reviving English 
classical drama, & stimulating the art of 
acting :—Held: the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
LORD MACNAGHTEN in Income Tax Special 
Purposes Comrs. v. Pemsel, [1891] A. C. 
531. : 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity:—Held: notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, & not- 
withstanding that there was an _ interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
5s. 62; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required.—Re SHAKESPEARE MEMORIAL 
Trust, Lyrron (EARL) v. A.-G., [1923] 2 Ch. 
389; 92 L. J. Ch. 551; 1380 L. T. 56; 39 
T. L. R. 610, 676; 67 Sol. Jo. 809. 


Bequest to provide sweets—For all children 
within parish—Not confined to those attending 
school—Not valid.j|—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide ‘‘ a pennyworth of sweets 
each for all boys & girls below the age of 
fourteen resident within the parish,’’ & he 
directed that the income of the residue of his 
estate should be applicd in awarding annual 
prizes to residents for the best-kept gardens 
& cottages :—Held: since there was no 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community.—Re PLEASANTS, PLEAS- 
ANTS v. A.-G. (1923), 39 T. L. RR. 675. 


Annotation :—Retd, I. R. Comers. v. Yorkshire Agricultural 


Soc., [1928] 1 K. B. 611 


75. Add. Annotations:—Apprvd. Chesterman v. 


Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173; Re 
Prevost, Lloyds Bank v. Barclays Bank, [1980] 
2 Ch. 383. Refd. Re Patten, Westminster 
Bank v. Carlyon, [1929] 2 Ch. 276; Re Bain, 
Public Trustee v. Ross, [1930] 1 Ch. 224. 


Cases 75a—128a. 


75a. 





.|—Testator by his will, wherein he 
described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
L. & the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause 5, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso: ‘If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. & St. D.’’ 

Held: the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & editication 
of the public, & the gift in clause 3 was a 
valid charitable gift.—ARe WILLIAMS, PUBLIC 
TRUSTEE v. WILLIAMS, [1927] 2 Ch. 283; 96 
ae Ch. 449; 137 L. T. 4773; 71 Sol. Jo. 

ed. 
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Annotation :-—Refd. Ie Bain, Public Trustee v. Ross, [19306] 
1 Ch, 224. 


78. 


79a. 
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Add. Annotations :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Ae King, Kerr v. Bradley, [1923] 
1 Ch. 243. 


Benefit of Roman Catholic Church—Open to 
public—Valid.|—(1) A bequest for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 
public was not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
& 
holy inasses .. 


— oe 


Anno 
A.- 


82. 


89. 


90. 
94. 


106. 


110a. ———- 


ENGLISH AND Empire Digest SUPPLEMENT. 


death of G., to whom she had given a life 
interest, in the following terms: ‘ To 
the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus ...°?:—Held: the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit; & this was a valid gift. 
(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. :—Held: 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely.— 
Re BARCLAY, GARDNER ¥v. BARCLAY, STEUART 
v. Barcuay, [1929] 2 Ch. 173; 98 L. J, Ch. 
410; 141 L. T. 447; 45 T. L. R. 406, 0. A. 
tation :-—Generally, Refd. Re Stratton, Knapman tv. 
G. (1930), 47 T. L. R. 32. 
Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, (1923) 1 Ch. 258. 
Add, Annotations :—As to (1) Apld. Geolo- 
gists’ Assocn. v. I. R. Comrs. (1928), 14 Tax 
Cas. 271. Consd. Re Bain, Public Trustee 
v. Ross (1929), 45 T. L. R. 617. Refd. Re 
Williams, Public Trustee v. Williams, [1927] 
2 Ch. 283. 
Add, Annotation :—Generally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 
Add. Annotation :—Refd. Re OMummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 
Add. Annotations :—Consd. Ive Barclay, 
Gardner v. Barclay, Steuart v. Barclay, | 1929] 
2 Ch. 1738. Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 
Invalid.]—-WALPOOL’S 
(1349), Duke, 95. 


CASE 





Annotations :—-Consd. Adams & Lambert's Care (1602), 4 
ae Rep. 104b. Refd. Heath v. Chapman (1854), 2 Drew. 


114. 
119. 


128a. 


expended ... for the saying of 
. for the repose of the 


Add. Annotation :-—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

Add. Annotation :—Refd. Blackwell v. Black- 
well, [1920] A. C. 318. 

For benefit of church open to public— 
—Valid.J—He BAarcLay, GARDNER v. BaAR- 
CLAY, STRUART v. BARCLAY, No. 70a, ante. 





gave tho rest, residue & remainder of 
us property to the Abbot of M.. & the 


sa. Wakf.J—A trust in the seuse of 
being an obligation attached to the 
ownership of the property is Known to 
& recognised by the Muhammadan 
Law. Tho distinction between an 
English trust for charitable & religions 
purposes & a Muhammadan wahkf is 
more historical than  legal.—SyYEbD 
SnaH MoHAMAD Kazim v. SYED ALL 
eeu (1931) I. L. R11 Pat. 288.— 


PART I. SECT. 4, SUB-SECT. 6. 
s. Wor “ [1919) 1 I, R. 443” read 
{1919} 1 1. R. 316.” 


PART I. SECT. 4, SUB-SECT. 7. 

106 xi. -+~A bequest for 
the saying of masses for the repose of 
souls is not in this Province void as 
superstitious. A bequest of the residue 
of testator’s estute (consisting of both 
realty & personalty) to a church, “ to 
he invested & kept inveated ... for 
ever & the Interest... to be applied 








soul of testator & his descendants for 
ever "' :-—Jield : ineffective as creating 
or tending to create a ee & 
not a charitable use. Semble: in any 
caso the personality alone would have 
been applicable to the trust declared.— 
Bee unen (1916), 37 O. L. R. 636.— 


106 xii. ———  ———-.} Ree 
{1932 4 D. l. h. 516.—CAN. 

114 iv. — .}~Testator (who 
Qied within three months from the 
date of the execution of his will 
directed his interest in a farm of lan 
to be sold, & out of the proceeds of the 
sale a sum of £200 to be set apart & 
given to the parish priests & curates 
of C. Roman Catholic Church to be 
invested by them; the principal to 
remain invested for all time in the 
narucs of the successive parish priests 
& curates of C., the interest thereof to 
be applied in saying masses for the 
repose of testator’s soul. r be- 


HaALuisy, 








Afte 
queathing a pecuniary legacy, testator 
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Franciscan Friars in C. ip equal shares 
for the purposes of having masses said 
for the repose of his soul in M. & C. 
At the dates of the exccution of the 
will & of the death of testator the samo 
person was Abbot. of M. & the same 
three Franciscan Friars were resident 
in C.:—Held: (1) the legacy of £200 
was void as a charge upon lands under 
Charitable Donations Bequests Act, 
7 & & Vict. c. 97; (2) in reference to 
the gift of residue so far as it consisted 
of pure personalty, there was a gift of 
one-half to the person who filled the 
office of Abbot of M. at the date of 
testator’s death in his individual 
capacity for the offering up of masses 
& samo was valid; there was a gift of 
the other half for the offering of masses 
to a specified hody, because they wore 
members of the Order of Franciscan 
Friars bound by monastic vows, which 
was void as contrary to the aoe | of 
Catholic RelHlef Act, 10 Geo. 4, c. 7.— 
BURKE v. POWER, [1906] 11. R.119.—IR. 


129. Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121; Geologists’ Assocn. v. I. R. Comrs. 

1928), 14 Tax Cas. 271; Re Prevost, Lloyds 

ank v. Barclays Bank, [1930] 2 Ch. 383. 
Refd. Re Williams, Public Trustee v. Williams, 
[1927] 2 Ch. 283; Re Barclay, Gardner v. 
Barclay, Steuart v. Barclay, {1929]2 Ch. 173; 
Re Patten, Westminster Bank v. Carlyon, 
[1929] 2. Ch. 276; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. 

180. Add. Annotation :—Consd. Re _ MBarclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929} 
2 Ch. 173. 

135. Add. Annotation :—Consd. Blackwell v. Black- 

well, [1929] A. C. 818. 

Add. Annotation :—Refd. Keren Kayemeth 

Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 

K. B. 465. 

Add. Annotation :—Refd. Keren Kayemeth 

rte isroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 


144. 
145. 


155. Add. Annotation :—Consd. Blackwell v. Black- 

well, [1929] A. ©. 318. 

Add. Annotations :—As to (1) Consd. Re 

Clarke, Bracey v. Royal National Lifeboat 

Institution, [1923] 2 Ch. 407; Re Davis, 

Thomas v. Davis, {1923} 1 Ch. 225. Refd. 

Re Tetley, National Provincial & Union Bank 

of England v. Tetley, [1923] 1 Ch. 258; Re 

Grove-Grady, Plowden v. Lawrence, [1929] 

1 Ch. 557; Re Hood. Public Trustee v. Hood 

(1930), 148 L. T. 691. 

Add. Annotation :—Consd. Ive Smith, Public 

Trustee v. Smith, [1932] 1 Ch. 153. 

Add. Annotation :—Refd. Re Smith, Public 

Trustee v. Smith, [1932] 1 Ch. 153. 

Add. Annotation :—Refd. Keren Kayemeth 

Le Jisroel, Ltd. v. I. R. Comrs. (1931), 47 

T. L, R. 461. 

Add. Annotation :-— Refd. Re Smith, Public 

Trustee v. Smith, [19382] 1 Ch. 158. 

Add. Annotation :—Refd. Re Smith, Public 

Trustee v. Smith, [1932] 1 Ch. 158. 

Add. Annotation :—Consd. Re Smith, Public 

Trustee v. Smith, [1932] 1 Ch. 153. 

Add. Annotation :—Distd. Ite Gwyon, Public 

Trustee v. A.-G. (1929), 46 T. L. R. 96. 

ae this case add :—Compare, No. 217b, 

post. 

198. Add. Annotation :-——Refd. Institution of Civil 
Engineers v. I, R. Comrs., [1932] 1 K. B. 149. 


195a. Shakespeare Memorial Trust—Erection of 
theatre—Revival of English classical drama— 
Valid.j—Re SHAKESPEARE MEMORIAL TRUST, 
LyTToNn (EARL) v. A.-G., No. 73a, ante. 

196. Add. Annotation :—As to (1) Refd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 

197. Add. Annotation :—As to (1) Folld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 

199a. Promotion of physical efficiency of army— 
Encouragement of sport—Valid.}]—-By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
**for the promotion of sport, including in 
that term only shooting, fishing, cricket, 
football, & polo.’’ He also thereby gave 
directions as to the management of the 


157. 


168. 
164. 
166. 


172. 
176. 
179. 
183. 
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i, ——— Improvement.-—A gift by 
ay nell to be 


m i, agree ;—Held : 
will to a city council, expended 


—Re BONES, 


for the improvement of the cit 
trustee of the will and the council] should Lrp., [1930] V. L. R. 346; A. DL. R. 
@ good cbhari AUS. 

GOLTz vv, 
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fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ‘to the aforesaid 
Sporting Fund ”’ to be held upon the same 
terms as the former legacy :—Held: the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable gifts —Re Gray, Topp v. 
TAYLOR, [1925] Ch. 862; 94 L. J. Ch. 4380; 
133 L. T. 680; 41 T. L. R. 335; 69 Sol. Jo. 


398. 
Annotation :—Consd. I. R. Comrs. v. Yorkshire Agricultural 
Soc., 11928) 1 K. B. 611. 

199b. Repatriation of soldiers—After war service— 
Valid.J}—(1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ‘‘ unto the trustees for 
the time being of the ‘ Repatriation Fund’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.”” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers :-—Held: 
(2) the gift created a valid charitable trust ; 
(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rightly directed.—VERGE v. SOMER- 
VILLE, [1924] A. OC. 496; 131 I. T. 107; 
40 T. L. R. 279; 68 Sol. Jo. 4193 sub nom. 
VERGE v. SOMERVILLE, A.-G. FOR AUSTRALIA 
v. SOMERVILLE, 93 L. J. P. C. 178, P. C. 


Annotations :—As to (1) Refd. Keren Kayemeth Le Jisroel, 
Ltd. v. I. R. Comrs. (1982), 48 T. Le R. 499. As to (2) 
Refd. General Medica) Council v. I. RK. Comrs., English 
Branch Council of Gencral Medical Councll v. Same (1928), 
97 L. J. K. B. 578; Keren Kayemeth Lo Jisroel, Ltd. v. 
I. R. Comrs. (1931), 47 T. L. R. 461. 

201. Add. Annolution :-—Consd. Re Grove-Grady, 


Plowden v. Lawrence, [1929] 1 Ch. 557. 


205. Add. Annotations :—As to (1) Consd, Adamson 
v. Melbourne & Metropolitan Board of Works, 
[1920] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 

206. Add. Annotations :—As fo (1) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I. KH. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
44T.L. R. 59; Re Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 557. As to (2) Refd. 
I. R. OComrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 186 L. T. 27. 

208. Add. Annotation :—As to (2) Expld. & Distd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 

208a. —— If beneficial to community.]— 
Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the ‘‘Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 





asthe TRUSTEES, EXECUTORS & AGENOY Co., 
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210. 


208a—217a. 


think fit, & having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body & 
all officials of the said society should be & 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of ‘‘ all animals, birds or 
other creatures not human’’; (b) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such socicties or 


or for the benefit of individual cases British 


homes for the benefit of animals generally | 


4 


or foreign as the committee of the ‘‘ Beau- | 
mont Animals’ Benevolent Society’? might | 


think fit; 
endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 


sectionist upon the governing body or bodies | 


(c) the founding, sieges 





thereof or in any way connected with the — 


management thereof :—Held: although a 
trust in pd papa for animals might be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad; _ therc- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts.— Re GRovVE-GRADY, PLOW: 
DEN v. LAWRENCE, [1929} 1 Ch. 557; 98 
L. J. Ch. 261; 140 L. T. 659; 45 T. L. R. 
261; 73 Sol. Jo. 158, C. A. ; varied on appeal, 
sub nom. A.-G. v. PLOWDEN, [1931] 6 NG 
89; 171 L. T. Jo. 308; 71 1. Jo. 329, H. L. 
Add. Annolations:—Consd. Re Tetley, 
National Provincial & Union Bank of England 
». Tetley, [1923] 1 Ch. 258. Apld. Re Smith, 


Public Trustee v. Smith, [1982] 1 Ch. 153. | 
218. Add. Annotation :—Refd. Ite Gray, Todd ». ; 


Taylor, [1925] Ch. 362. | 


218a. Encouragement of gardening—Charitable.] | 


PLEASANTS, PLEASANTS v. A.-G., No. | 
I3b, ante. | 


213b. Provision of public recreation for working- | 


class people—Valid.}—Testator by his will : 
dated Apr. 30, 1929, gave the residue of his | 
estate to trustees upon trust to make certain 
payments thereout &, by clause 14 of his 
will, directed that they should hold the 
ultimate residue ‘“‘ to be expended in somc 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couver, & if in the opinion of my trustecs 
there is some equally deserying object of the 
nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing fields parks gymnasiums or other 
plans which give recreation to as many 
people as possible but as regards Vancouver 

would not exclude some educational purpose 
being considered by my trustecs.’’ 


Bye 
preceding clause, clause 13, testator had 


made a disposition of certain moneys, in 
certain events, in the following terms: 
‘“* Upon trust for any scheme to be approved 
by my trustees of a national character ex- 
cluding hospitals & works of an educational 
character, Without binding my trustees I 


215. 


215a. 


217. 


217a. 
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would prefer a scheme which would give 
open-air recreation to as large a number of 

eople as possible.” Testator died on 
eb. 14, 1981, leaving ultimate residue of 
the value of about £35,000 :—Held: (1) upon 
the true construction of the will, the dominant 
object of testator was the health & welfare 
of the working classes,’& the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air & in par- 
ticular by providing playing fields, parks and 
gymnasiums; & (2) through legislative recog- 
nition indicated by Mortmain & Charitable 
Uses Act, 1888 (c. 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within ‘“‘ the meaning, purview & interpreta- 
tion ’’ of the preamble to the 43 Eliz. c. 4. 
pocorn the trusts expressed in clause 14 
of the will were valid charitable trusts.—Jve 
HADDEN, PuBLIC TRUSTEE v. More, [1932] 
1 Ch. 183; 146 L. T. 190; 48 T. L. BR. 9; 
75 Sol. Jo. 781; sub nom. Re HApDpDEN, 
PUBLIC TRUSTEE v. WARE, 101 L. J. Ch. 52. 


Add. Annotations :~~As to (2) Refd. Verge v. 
Somerville, [1924] A. C. 496; Keren Kaye- 
meth Le Jisroel, Ltd. v. I. R. Comrs. (1931), 
47 T. L. R. 461. 


Of Jews to Palestine—Gift to Jewish 
National Fund—Valid.|—A summons asked 
whether deft. co., the Judischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 
‘‘whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Jtidischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”’ :— 
Held: the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co.—Re RosEnBaLUM, RosEN- 
BLUM v. ROSENBLUM (1924), 1381 L. T. 21; 
68 Sol. Jo. 320. 

Compare INcomE Tax, No. 476e, post. 


Add. Annotations :—As to (1) Consd. I. kK. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59; Re Cranstoun, National 
Provincial Bank, Ltd. v. Royal Society for 
Encouragement of Arts, Manufactures & 
Commerce, [1932] 1 Ch. 6537. Generally, 
Refd. General Medical Council v. JI. It. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 139 L. T. 
225. 

———,]—Testator devised to the Royal 
Society of Arts two ancient cottages in order 
that the Society might preserve them in their 
present condition. He also gave £700 to the 





Society upon trust to invest & to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
Society was by its charter authorised to hold 
real property in mortmain. The objects of 
the fund were to preserve ancient cottages 
as specimens & models of English craftsman- 
ship so as to teach the lessons of such crafts- 
manship. These cottages were Elizabethan 
& picturesque :—Held: the primary object 
of the fund was for the good of the com- 
munity at large, & was charitable in the legal 
sense ; the cottages fell within the objects of 
the fund; & the devise & bequest were 
charitable.—Re CRANSTOUN, NATIONAL PRO- 
VINCIAL BANK v. ROYAL SOCIETY FOR THE 
ENCOURAGEMENT OF ARTS, MANUFACTURES 
& COMMERCE, [1932] 1 Ch. 537; 101 L. J. Ch. 
152; 14671. T. 568; 48 T. L. R. 226; 76 
Sol. Jo. 111. 

217b. Primrose League—Not a charity.]|—Testa- 
trix by her will gave a leasehold house 
“to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
bencfit the cause ’’ :—Held; as the gift was 
impressed with a trust & could not be sold, 
& as the league was not a charity, the gift 
failed.—Re JONES, PuBLIC TRUSTEE v. 
CLARENDON (HARL) (1929), 45 T. L. RR. 259. 


217c. Bequest ‘‘unto my country England ’*— 
Valid as charitable gift to people of England.] 
-~—Testator, who died in 1930, by his will 
gave his residuary estate “ unto my country 
England for —own use & benefit absolutely ”’ : 
—Held: rvesiduary gift was a valid gift for 
charitable purposes & the residuary estate 
must be transferred to such person as His 
Majesty should direct under his sign manual. 
—Ke SmirHy, Pusniic TRustgeet v. SMITH. 
{1932] 1 Ch. 158; 100 1. J. Ch. 4093; 146 
1. . 145; 48 'T. LL. R. 44; 75 Sol. Jo. 780. 
C. A. 

217d. Temperance.|~--Re Toop, Pusriic TRustKE 
v. Hoop, No. 68a, ante. 

Compare INCOME Tax, No. 472b, post. 

225. Add. Annotations :—Consd. Re King, Kerr 
v. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 

2380. Add. Annotation :—As to (1) Folld. Re Hooper, 
Parker v. Ward, [1952] 1 Ch. 38. 

230a. —---- ee -O  .] — Pestator 
bequeathed to his exors. & trustees money 
out of the income of which to provide, “ so 
far as they legally can do so & in any manner 
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* 


iv, — —- ——— ——— ——., ]— 232 i. Erection of monument—'o h i 


Vol. VII.—Charities. Cases 217a —247. 


that they may in their discretion arrange,”’ 
for the care & upkeep of certain graves, a 
vault, certain monuments, a tablet & a 
window. On a summons to determine 
whether the bequest was valid in whole or in 
part :—Held: the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet & the window, the trust for the 
upkeep of the graves, the vault & the monu- 
ments was valid for twenty-one years from 
testator’s death.—Re Hooper, PARKER v. 
Wanrv, [1932] 1 Ch. 38; 101 L. J. Ch. 61; 
146 L. T. 208. 


281a. -.]—Testator gave £200 to his trustees, 


238a. 


240. 


241. 


242. 


245. 


247. 


on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
period as they shall continue to maintain & 
keep ”’ two specified graves ‘‘ in the cemetery 
in good order & condition with flowers & 
lants thereon as same have hitherto been 
ept by me,’’ & he declared that, if the 
graves should not be kept in such order & 
condition, his trustees should pay & apply 
the income in manner therein mentioned :— 
Held: the gift was a valid gift.— Re CHARDON, 
JOHNSTON v. DAVIES, [1928] Ch. 464; 97 
L. J, Ch. 289; 189 L. T. 261. 
In memory of testatrix—Valid.]—RKe 
Kina, KERR v. BRADLEY. No. 3a, ante. 
Add. Annotation :—Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 1386 L. T. 60. 
Add. Annotutions :—Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. It. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. RR. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. Wt. 59; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 
Add. Annoialions :—Refd. I. lt. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. 7. Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611. 
Add. Annotalion :— Refd. ]. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. BR. 612. 
Add. Annotution :-—~Refd. I. KR. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, J. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 





PART I. SECT. 6, SUB-SECT. 2. 
Society of St. Vineent de 





218 iv a 
A direction in a will to the exors. to testator’s memory—Not charitable use.}— Paul—House of Providence.}—-Testator 
deposit a sum in a bank or Invest it, A will provided that one-half of the bequeathed £100 to the Socicty of St. 
‘the yearly interest to be devoted to residue of the estate be used by the Vincent de Paul, & directed tho residue 
the care of my grave,” creates, leaving exors. “towards the erection of a of his catate to be converted into cash, 
statutory provisions out of considera- moniment or some suitable memorial & paid to the House of Providence. 
tion, a perpetual trust; &, asthe pur- tome.” ‘Testator’s husband died after ‘These were voluntary unincorporated 
ose is not charitable, is void; but the making of the will, & sho caused associations:—Ield; so far as they 
egislative sanction is given to this {o be erected between his grave & the could be paid out of personally those 

6) 


particular form of perpetual trust, by gpace reserved for hers a monument to legacies wero good; & should 


paid 


above sect.— Re Jones (1918), 42 him on which was left a blank space over to the persons having tho manage- 
O. L. R. 62; 13 O. W. N. 405.—CAN. apparently intended to be filled in ment of the pecuniary atfairs of tho 


i 





——.J—Bequesta made to with an inscription for herself after her institutions named.— ELMSLEY v. MAb- 


e i. 
bodies incapable of contracting, on death :—Held: the provision for the DEN (1867), 18 Gr. 386.—CAN. 
the condition precedent that they monument was not an enforceable trust 
should agree with testator’s trustees nor a charitable bequest which could li. Fund of Benevolence of Freemasons 


to care for certain burial lots for all be worked out 


ey-prés.—ITte JEFF 
oid.—Fle LAING HsTaTt, ESTATE Gian.), Pee 3 ye R. 453; e A laren {1926} 


29 


time :— Held: v 
(1927] 1 W. W. R. 699; 38 B.C. RR. (1929) 3 
J.8. . 


EFFERSON -—~-Falid.jJ—le Vosz, PUBLIC TRUSTER 
Ss. A. S. nN. 916.— 
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Cases 249—480. 


249. Add. Annotation :—Apld. I R. Comrs. v. Soc. 
for eae of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for W est Riding of Yorkshire (1926), 136 
L. T. 60. 


250. Add. Annotations :—Aa to (1) Refd. Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 Ch. 
276. As to (2) Refd. Re Prevost, Lloyds Bank 
v. Barclays Bank, [1930] 2 Ch. 383. 

Add. Citation :—{1912] 1 Ch. 29. 

Add. Annotations :—-ds to (1) Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. As to (2) Refd. Re Kuypers, 
Kuypers v. Kuypers, [1925] Ch. 244. Generally, 
Refd. Re Bancroft, Bancroft v. Bancroft, 
[1928] Ch. 577. 

London Library.J—A gift of real & 
personal estate to the trustees of an un- 
incorporated voluntary assocn. {the London 
Library], not being a charity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of remoteness.— 
Re Prevost, Luoyvps BANK, LTp. v. BaR- 
CLAYS BANK, Ltp., [1930] 2 Ch. 383; 99 
L. J. Ch. 425; 143 L. T. 743; 46 T. L. BR. 
557; 74 Sol. Jo. 488. 


Add. Annotation :—As to (2) Refd. Verge v. 

Somerville, [1924] A. C. 496. 

Add. Annotation :—As to (1) Refd. Re Grove- 

Grady, Plowden v. Lawrence, [1929] 1 Ch. 

577. 

265. Add. Annotation :—Refd. Chesterman § v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. 

265a. Gift to Jewish National Fund—To enable 

testator’s relations to settle in Palestine.|— 

Re ROSENBLUM, ROSENBLUM v. ROSENBLUM, 

No. 215a, ante. 

Add. Annotations :—As to (1) Consd. Re Gray, 

Todd v. Taylor, [1925] Ch. 362. Apld. He 

Patten, Westminster Bank v. Carlvon, [1929] 

2 Ch. 276. Refd. fe Tladden, Public Trustee 

v. More, [1982] 1 Ch. 133. 


266a. Provision of knickers for all boys of district—— 
Void.|—(1) Testator devised his residuary 
estate on trust, the income to be applied for 
everin providing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief :— 


251. 





251a. 


258. 
259. 


266. 
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Held: as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
aa rae 
) A trust which is not a charitable 
tae cannot be changed into a charitable one 
by ne the area in which it is to operate 
aa wert .).—Re GwyYONn, PUBLIO TRUSTEE 
A.-G., [1930] 1 Ch. 255; 99 L. J. Ch. 104; 
T. L. R. 96; 73 Sol. Jo. 833 ; sub nom. 
PUBLIC ee A.-G., 142 L. T. 321. 
Annotation :—As to (2) Apld. site King, Henderson v. 
Cranmer (1931), 75 Sol. Jo. 781 
| 267a. Social club—Staff Christmas fund—lInvalid.] 
—Testator gave three legacies in the follow- 
ing terms: ‘‘ To the Junior Carlton Club, 
Pall Mall, S.W.: £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton: £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club: £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ”’ :— 
Held: the legacies to the clubs were not 
charitable, &, therefore, invalid.—Zte PATTEN, 
WESTMINSTER BANK 2. CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 419; 141 L. T. 295; 
45 T. L. R. 504. 

267b. Cricket club—-Nursery fund—Invalid.|—He 
PATTEN, WESTMINSTER BANK v. CARLYON, 
No. 267a, ante. 

270. Add. Annolations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258; Re Prevost, Lloyds 
Bank v. Barclays Bank, [1930] 2 Ch. 383 ; 
R. v. Registrar of J oint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197. 

271. Add. Annotation :—Refd. Keren Kayeineth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465. 

272a. Gift to Universal Negro Redemption Fund— 
Valid.|—-UNIVERSAL NEGRO IMPROVEMENT 
ASSOCN, INCORPORATED v. Morrer (1928), 
44 T. L. R. 331; 72 Sol. Jo. 154, P. 0. 

272b. Gift for disabled soldiers of former enemy 
country—Valid.|—Ae ROBINSON, BESANT v. 
GERMAN ReEiIcH, No. 23c, anle. 


Part Il.—Assurances for Charitable Purposes. 


295. 
v. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—Reid. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
Add. Annotation :—Refd. te Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

850. Add. Annotation :—Refd. I. KR. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Add. Annotation :—Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1920] A. C. 213. 
Add. Annotation :—Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 


Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotation :—Refd. fe Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


302. 
316. 


351. 
384. 
397. 
398. 


Add. Annotation :—Refd. Re Monk, Giffen ; 429. Add. Annolation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


432a. Art gallery—Valid—Right of trustees to 
urchase house & grounds.|—fe ‘TOWNER, 
ASTBOURNE CoRPN. v. A.-G. (1923), 40 

Ts. das Ate Bs 


464. Add. Annotation :—Refd. Re Grove-Grady, 
Piowden v. Lawrence, [1929] 1 Ch. 557. 


466. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


472. Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. He Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 


480. Add. Annotation :—-Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


30 


502. For cross-reference before this case, read 


“* See, now, Settled Land Act, 1925 (c. 18), 
s. 119, Sched. V.” 


503. Add. Annotation :—Retd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


584. For cross-reference before this case, read 
‘ o'r ic Settled Land Act, 1925 (c. 18), 
8. ad 
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625. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
629a. Under Education Act, 1921 (c 651), 
s. 117—-Assurance of land for erection of 
sanatorilum—Exempt.]—Re Harrow ScHOOoL 
GovERNoRS & MuRRAY'S CONTRACT, [1927] I 
Ch. 656; 96 L. J. Ch. 267; 137 L. T. 119; 71 
Sol. Jo. 408. 

638. Add. Annotation :—Refd. Re Anziani, Her- 
bert v. Christopherson, [1930] 1 Ch. 407. 





Part Ill_—Charitable Trusts. 


646. After this case add :— 

-}—-See, now, Law of Property Act, 
1925 (c. 20), ss. 53, 55. 

653. Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2Ch. 407. Refd. Re Davis, Thomas v. Davis, 
{1923} 1 Ch. 225. 


_ vJ—A gift to A. “who will at her 
death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,” 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy.—Re 
CAMMELL, PUBLIC TRUSTEE v. A.-G. (1925), 
69 Sol. Jo. 345. 


Add, Arinotations :—As to (1) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. As to (8) Distd. Re 
Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96. Refd. ke Smith, Public Trustee 
v. Smith, [1932] 1 Ch. 153. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

Add, Annotation :-—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

Add. Annotation :-~—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

Add. Annotations :—As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 
Davis, Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. fe ‘Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 
Re Grove-Grady, Plowden v, Lawrence, [1929 | 
1 Ch. 557; He Wood, Public Trustee v. Hood 
(1930), 143 L. T. 691; Re James, Grenfell v. 
Hamilton (1932), 146 L. T. 528. 


687a. ———.]——A.-G. v1. NATIONAL PROVINCIAL & 
UNION BANK OF ENGLAND, No. 740b, post. 

691a. ——_- ——— Fund deposited in names of 
bishop & two archdeacons—Income not 
drawn upon—Date of deposit coinciding with 
creation of new diocese.|—On June 29, 188%, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 





657a. 


658. 


661. 
673. 
680. 
687. 


newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited :—Held: in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts.—PEASK v. How (1922), 
91L.J.Ch. 334; 126 L. T. 629; 66Sol. Jo. 250. 


691b. Limitation of area insufficient. ]—ie Gwyon, 
PUBLIC TRUSTER v. A.-G., No. 266a, ante. 


2 ---—-.]—-Re KING, HENDERSON v. CRANMER 
(1931), 75 Sol. Jo. 781. 


92a. }-—Re KEMBLE, Nasi v. LOMBARDINI 
(1931), 71 L. Jo. 347. 

702. Add. Annotation :—-Distd. Re How, How v. 
Ilow, [1930] 1 Ch. 66. 

702a. ‘‘ Missionary purposes ’’-—Valid——Court en- 
titled to regard missionary work of legatee.|— 
Testatrix bequeathed her residuary estate 
‘for missionary purposes’’ to J.:—Held: 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift.— 
Re Rees, Jones v. EVANS, [1920] 2 Ch. 59; 
89 L. J. Ch. 382; 123 L. T. 567. 

Annotations :—As to (1) Consd. Re Bain, Public Trustee pn. 
Koss, (1930] 1 Ch. 224. Distd. Re How, How v. How, 
[1930] 1 Ch. 66. 

703a. ‘‘ Two institutions which I hope to be able 

to name ’’—Valid.|—Testatrix, who died in 
1919, left her foreign property to “ two 
institutions, one for sailors, the other for 
soldiers, which I hope to be able to name 
myself, if not, then by my exors.”’ :—Held: 
the gift ought to be construed, not as a gift 


691c 


PART II. SECT. 4, SUB-SECT. 5. 


sd. Necessily for registration—Under 
24 Pict. c. 43.)-—Re STRATFORD BApP- 
aur ti *PROPERTY (1869), 2 Ch. 


PART II. SECT. 6, SUB-SECT. 4. 
ti. —— —~—— Not applicable to.}— 


The above Act. ia not in force in 
Manitoba.—Re FENTON HSTATE, [1920] 
2W. W. R. 367; 53D. L. R. 82; 30 
Man. L. R. 246.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 1. 


sm. By setilement—Settlor divesting 
himself of income from shares.j— 
TUNLEY 0. FHDERAL Comm. or Taxa- 


31 


PART III. SECT. 2, SUB-SECT. 2.--- 
A. (a). 


sp. Gift ** for some good public pur- 
pose ’’——"* Such as emergency hospital, 
women's home or park uth urinary °— 
Valid.j—Cox v. HoGaAN & VICTORIA 
Corrn, (1925), 35 B. C. KR. 286.—CAN, 


Cases 708a—721. 


705. 


708. 


716. 


to two institutions which might or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, & there- 
fore was not too vague but was a good charit- 
able gift.— Re Smiru, Buytu v. A.-G. (1920), 
36 T. L. R. 416, C. A. 

Add. Annotations :-—Consd. R. v. Income 
Tax Special Comrs., Hz p. Rank’s Trustees 
(1922), 127 L. T. 6513; He Olarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Expld. Re Smith, Public Trustee 
v. Smith, [1982] 1 Ch. 153. Refd. Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225; Re 
Hummeltenberg. Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch. 237; Re Tetley, 
National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258; Verge v. Somer- 
ville, [1924] A. C. 496; General Medical 
Council vw. I. R. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 97 L. J. K. B. 578 ; Geologists’ Assocn. 
v. I, R. Comrs. (1928), 14 Tax Cas. 271; I. BR. 
Comrs. v. Yorkshire Agricultural Soc., [1928] 
1 K. B. 611; Re Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Ch. 557 ; Re Hood, Public 
Trustee v. Hood (1930), 1438 L. T. 691; Re 
Schoales, Schoales v. Schoales, [1930] 2 Ch. 
75; Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. R. 461. 


Add. Annotations :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. 


Add. Annotations :—Apld. Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Distd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258. 


717a. ‘* For such objects connected with the 


church as ’”’ vicar “ shall think fit ’’—Valid.)— 
Where testatrix devised & bequeathed all the 
residue of her estate to the vicar of a church 
‘* for such objects connected with the church 
as he shall think fit’’:—Held: ‘‘ objects 
connected with the church ”’ did not mean 
parochial objects, but meant objects con- 
nected with the fabric & services of the church, 
& therefore the gift created a valid charitable 
gift.—He BAIn, PuBLIC TRUSTEE v. Ross, 
[1930] 1 Ch. 224; 99 L. J. Ch. 171; 142 
I. ‘T. 344; 45 T. L. R. 617, C. A. 


Annotations :-—Apld. Re Stratton, Stratton v. A.-G., [1930] 


2 Ch. 151. 
47 'T. L. RR. 392. 
v Mostyn (1932), 48 T. L. R. 539. 

Knapman v. A.-G. (1930), 47 T. L. R. 32. 


Folld. Re Martley, Simpson v. Bourne (1931), 
Consd. Re Davies, Lloyds Bank, Ltd. 
Refd. Re Stratton, 


717b. ‘‘ Such parochial institutions or purposes 


PART IYI. SECT. 2, SUB-SECT. 2.— 
A. (b). 


T1514. “ Among such charitable institu- 
tions dé: arhenver already constituted or 
which may hereafter be constituted as 


they 


select ”’-—Valid.J—CUNNINGHAM ¥. TAL: 


ROT, 


st. ‘* To be invested in war charities 
at trustees’ discretion to be selected raf 
trustees ’’ — Valid.] — Re 


as’? vicar ‘* shall select ’’—Invalid.]}—Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
*‘among such parochial institutions or pur- 
poses as he shall select”’:—Held: as 
“‘ parochial institutions or purposes’ might 
(1921), 68 
149,—-CAN 


shall in their absolute discretion 
[1932] 2 W. W. It. 638.—CAN., 


HAMMOND |} 


ENGLisH AND Empire Digest SUPPLEMENT. 


include objects which were not charitable 
the bequest was not a valid charitable gift.—- 
Re Svratron, Knapman v. A.-G., [1931] 
1 Ch. 197; 100 L. J. Ch. 62; 144 L. T. 169; 
47 T. L. R. 82; sub nom. Re STRATTON, 
KNAPMAN v. STRATTON, 74 Sol. Jo. 787, C. A. ; 
affg. 8S. C. sub nom. Re STRATTON, STRATTON 
v. A.-G., [1930] 2 Ch. 151. 


717c. ** For the benefit of the work of the Cathe- 


dral ’’—Valid.}—Re MARTLEY, SIMPSON v. 
BOURNE (CARDINAL) (1931), 47 T. L. R. 892 ; 
715 Sol. Jo. 279. 


717d. **For work connected with the Roman 


Catholic Church °’—Invalid.J—Re DAvIEs, 
Luoyps BANK, Lrp. v. Mostyn (1932), 48 
T. L. R. 589; 76 Sol. Jo. 474; affd. 49 


T. L. R. 5, C. A. 


718. Add. Annotations :—Consd. Re Williams, 


Public Trustee v. Williams, [1927] 2 Ch. 283; 
iy Soe Public Trustee v. Ross (1929), 45 
. L. R. 


617; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. Folld. Ite Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Re Schoales, Schoales v. Schvales, [1930] 2 
Ch. 75. Apld. Re Stratton, Stratton v. A.-G., 
{1930} 2 Ch. 151. Refd. fe Stratton, 
Knapman v. A.-G. (1930), 47 T. L. R. 32. 


718a. Trustees empowered to change objects if 


interests of Church better served.) — He 
WILLIAMS, PUBLIC TRUSTEE v. WILLIAMS, 
No. 75a, ante. 


718b. Gift to Archbishop to be applied ‘‘ in his dis- 


720. 


721. 


D.L. hk. 590; 51 0. L. R. 


PART III. SEOT. 2, SUB-SECT. 2.-—B. 

t i. “ Charitable or other deserving 
institutions ’’-—As truatece think fit— 
Void.) — CAMPBELL’S 
CAMPBELL, (1921] S. C. (H. 
Se. L. R. 69.—SCOT 


bi, ‘‘ Benevolent, charitable 
ligious institutions ’’—~Ae trustees think 
proper—In limited locality-—V alid. }— 
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TRUSTEES w 
L.) 12; 


cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.’’]-—Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
ee by him in or towards the General 
fund belonging to the Church in Wales, or in 
his discretion in any manner as he might 
think best for helping to carry on the work 
of the Church in Wales :—Held: the alterna- 
tive gift was too indelinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void.—Ze 
JACKSON, MIDLAND BANK Executor & 
TRUSTEE Co., Lrp. v. WALES, ARCHBISHOP 
oF, [1930] 2 Ch. 389; 99 L. J. Ch. 450; 
144 L. T. 102; 467. L. R. 558. 

Add. Annotations :—Consd. He Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Oh. 527; He Davis, Thomas 
v. Davis, [1923] 1 Ch. 225; Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


Add. Annotations :—Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262; Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 
Refd. Verge v. Somerville, [1924] A. 0. 496; 
ried aoa Public Trustee v. More, [1932] 1 


EDGAR, ELC, v. CASSELLS, [1922] S.C. 
895; 59 Soc. L. BR. 304.-~SCoT, 

o i, .J—By the law of Scotland a 
trust for ‘‘ charitable or benevolent ”’ 
purposes is a trust for “ charitable ”’ 
purposes alone.—JACKSON’s TRUBTHES 
v. INLAND signe fines 8. C. 579; 





68 10 Tax Cas. 460.— 
o ii. ——- In particular vluce-—~A 
& re- trustecs shall think deserving} ~ Re 
aor aa B. ©.), [1917] 1 W. ~ 


728. 


Add. Annotation :—fonsd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1928] 1 Oh. 258. 


724a. ‘** Charitable or public institutions °’—At dis- 


725. 


cretion of trustees—Void.]—By his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wife, devised & bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees “to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’? :—Held: the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty.—Re Davis, 
THomas v. Davis, [1923] 1 Ch. 225; 92 
L. J. Ch. 822; 128 L. T. 785; 39 T. L. R. 
201; 67 Sol. Jo. 297. 

Add. Annotation :—Refd. Re Clarke, Bracey 


v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 


728a. *‘*To such charities or to such religious 


781. 


734. 


735. 


bodies ’’—-As trustees in their discretion shall 
think fit—Valid.}—Re Tomxkinson, M‘CREA 
& BELL v. A.-G. OF THE DucHy oF LAN- 
CASTER (1929), 74 Sol. Jo. 77. 


Add. Annotations: —Consd. fe Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Distd. 
TI. R. Comrs. v. Roberts Marine Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 578; 
Re Grove-Grady, Plowden v. Lawrence, [1929) 
1 Ch. 557; Ke Smith, Public Trustee v. Smith, 
[1931] 2 Ch. 364. Refd. He Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262; Verge v. 
Somerville, [1924] A. OC. 496; J. R. Comrs. 
v. Yorkshire Agricultural Soc., [1928] 1K. B. 
611; Midland Counties Institution of Engi- 
neers v. I. R. Comrs. (1928), 14 Tax Cas. 285 ; 
Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. R. 461. 


Add. Annotation :—Refd. Verge v. Somerville, 
(1924) A. C. 496. 


Add. Annotations :—As to (1) Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. As to 
(2) Consd. Re Bain, Public Trustee v. Ross 
(1929), 45 T. L. R. 617. 


735a. ‘* Charities & institutions ’’——‘‘ As executors 


788. 


in their absolute discretion think fit ’’—Void.] 
—Re CLARKE, Bracty v. Rovat NATIONAL 
LIFEBOAT INSTITUTION, No. 47a, ante. 


Add. Annotations :—Consd. Caldwell v. Cald- 
well (1021), 91 L. J. P. C. 95; A.-G. v. 
National Provincial Bank, [1924] A. C. 262 ; 
Re Gwyon, Public Trustee ». A.-G. (1929), 
46 T. L. R. 96; Re Smith, Public Trustee v. 
Smith, [1982] 1 Ch. 153. Refd. Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225; Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151 ; 


Vol. Viti.—Charities. Cases 723-—75l1a. 


Re Hadden, Public Trustee v. More, [1932] 
1 Ch. 133. 

740a. ‘‘ Charitable purposes ’’ directed by testator 
or for such objects as executor selects—Void.] 
ie CHAPMAN, HALzes v. A.-G., No. 1424a, 
post. 


740b. ‘*‘ Patriotic purposes or charitable Institutions 
or objects ’’—At discretion of trustees— Void.] 
—(1) Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
‘‘for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ’’ as they in their absolute discretion 
should select :—Held: the words of the gift 
must be read disjunctively, ‘* patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will you must declare your wishes, 
& not leave it in wide & uncertain terms to 
some one else to make a will for you. Special 
treatment is meted out to a gift for charitable 
purposes, & in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whose 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (Viscount Cave, C.).— 
A.-G. uv, NATIONAL PROVINCIAL & UNION 
BANK OF ENGLAND, [1924] A. C. 262; 40 
T. L. R. 191; 68 Sol. Jo. 235; sub nom. Re 
TETLEY, A.-G. v. NATIONAL PROVINCIAL & 
UNION BANK OF ENGLAND, 93 L. J. Ch. 231 ; 
181 L. T. 34, H. L.3 affy. S. OC. sub nom. Me 
TETLEY, NATIONAL PROVINCIAL & UNION 
BANK OF ENGLAND, Lrp. v. TETLEY, [1923] 
1 Ch. 258, C. A. 


Annotations :—As lo (1) Consd. Re Grove-Grady, Plowden v. 
Lawrence, (1929]1 Ch. 557. Expld. Re Smith, Public Trustee 
». Smith, {1932] 1 Ch. 153. Refd. Verge v. Somerville, 
[1924] A. C. 496; I. R. Comrs. vo. Roberts Marine Mansions 
Trustees (1927), 43 T. L. R. 270; General Medical Council 
v. I, R. Comrs., English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 6783 L. R. Cons. 
v. Yorkshire Agricultural Soc., [1928] 1 IX. B. 611; Keren 
oe ee Jisroel, Ltd. v. 1. KR. Comrs. (1931), 47 


745. Add. Citation :—91 L. J. P. C. 95. 


748. Add. Annotation :—As to (1) Consd. Chester- 
man v. Federal Taxation Comr. (1925), 42 
T. L. R. 121. 

749. Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


751. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


751a. ** Objects of charity or any other public 
objects ’’—‘‘ In parish of F.’’——Valid.|—By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ‘‘for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of F.’’: 
—Held: it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively.— Re BENNETT, GIBSON v. A.-G., 
[1920} 1 Ch. 305; 89 L. J. Ch. 269; 122 
L. T. 578; 84 J. P. 78; 64 Sol. Jo. 291. 


Annotation :—Refd. Re Tetley, National Provincial & Union 
Bank of England vo. Tetley, [1923] 1 Ch. 258. 
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754. Add. Annotations :—Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 


755a. ‘* Hospital or other charitable or benevolent 
institution ’’—Valid.}—By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ‘‘ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ”’ ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock :—Held: the word ‘“ hos- 
pital ’? where it was first used in the wil] 
was used in an adjectival sense, & applied 
to the following words ‘‘ wards, beds, or 
cots’’; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
‘benevolent institution’’ must be con- 
strued as ejusdem generis, with ‘‘ hospital ’’ ; 
& therefore the bequest constituted a good 
& valid charitable gift.—Re LUDLOW, BENCE- 
JONES v. A.-G. (1923), 93 L. J. Ch. 30, C. Ae 

763. Add. Annotation :—Folld. Ie Porter, Porter 
v. Porter, [1925] Ch. 746. 


765. Add. Annotation :—As to (2) Consd. Re Porter, 

Porter v. Porter, [1925] Ch. 746. 

Add. Annotation :—Consd. Re Porter, Porter 

wv. Porter, [1925] Ch. 746. 

769a. Invalid gift for maintenance of family 
graves—Surplus to rector of B.—Void for 
uncertainty.|--FOWLER v. FFOWLER (1864), 
33 Beav. 616; 33 L. J. Ch. 674; 10 L. T. 
682; 28 J. P. 707; 10 Jur. N. S. 648; 12 
W. R. 972; 55 E.R. 507. 


Annotations :—Distd. Re Williams L871), D. 735. 

efd. Hoare v. Osborne (1866), 30 J. M308: On. Rigley’s 

Trusts (1866), 36 L. J. Ch. 147; Chon Choon Neoh v. 
Spottiswoode (1869), Wood’s Oricntal Cases, App. I. 


769b. Gift for maintenance & upkeep of masonic 
temple—Residue to masonic charities— Whole 
gift void.J—By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10, 000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, & the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not :—Held: (1) the decisions in the “‘ tomb 
cases’ were inapplicable: (2) the whole 


769. 
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824 i. Ae ea eee Dien apply- 
ing, ie ila aed y S to more than ome charity 
People’s Home”—-Old Folks 


’ 


770. 
771. 


7172. 


776. 


| 786. 


794. 


795 ° 


810. 
816. 


817. 


823a. 
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income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty. — 
Re PORTER, PORTER v. PORTER, [1925] Ch. 
746; 95 L. J. Ch. 46; 183 L. T. 812. 


Add. Annotation :—Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 158. 

Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. He King, Kerr v. Bradley, 
[1923] 1 Ch. 248. 


Add. Annotation :-—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


Add. Annotation :—Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal Nationa] Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
(1923) 1 Ch. 243. 


Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, {1923} 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
{1923} 1 Ch. 225. 

Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
(1923] 1 Ch. 225. 

For ‘* appointment ’’ read ‘‘ apportionment.’’ 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 
Add. Annotation :——Consd. Re Bain, Public 
Trustee v. Ross (1929), 45 T. L. R. 617. 
Description not confined to charitable 
purposes — Description having particular 
meaning In religious denomination to which 
testator belonged.J—In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 
Testator, a member of the ‘‘ Brethren,”’ or 
“Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
“to distribute between the various good 
works which I & mny wife have been in the 
habit of assisting. ...’’ After the widow's 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the ‘ Brethren ” 
‘* good works ’’ was a phrase in common use 
to indicate works distinctly religious, 1.e. 
Christian, & suggesting that testator had 
used it in that sense :—Held: there was no 
evidence of the significance with which the 
testator had used the words, & the statement 
as to their use among the “ Brethren”? was 
not evidence of constant use in such a sense 
as would exclude non-religious charitable 
objects.—Re How, How v. How, [1930] 1 Ch. 
66; 99 L. J. Ch. 1; 142 L. T. 86. 


824 iil, —— —— (ist to “ St. James’ 
Aid, sae Church, $8375 which I owe 
R. rE 150s ti °’ St, James’ Churches—Evi- 

+ debi J—e MCLAURIN LEGACY 
1911),9 BD. L. R. 326 





—CAN. 


832. 
836. 


Add. Annotation :—As to (1) Apprvd. Black- 
well v. Blackwell, [1929] A. O. 318. 
Add, Annotation :—Distd. Re How, How v. 
How, [1980] 1 Ch. 66. 

_B. Names of Charities omitied or left blank 
(Vol. VIII., p. 805). 

For ‘‘ See Nos. 1419 et seq., post,’’ read “ See, 
also, Nos. 1419 et seq., post,” & add as 
follows :— 


841a. Gift to ‘‘ two institutions, one for sailors, the 


843a. 


856. 
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830 
made 
found 


other for soldiers, which I hope to be able to 
name myself, if not, then by my executors °’— 
Valid.]|—Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.”’ :—Held: the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, but 
as a gift to two charitable institutions of the 
kind specified, & therefore was not too vague 
but was a good charitable gift.—Re Smrrn, 
BuyTu v. A.-G,. (1920), 36 T. L. R. 416, CO. A. 


Poor of parish where testator burled— 
Direction as to place of burial—Subsequent 
parol direction as to different place.]—Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. :—Held: nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy.—SALTER v. FAREY 
(1843), 12 L. J. Ch. 411; 1L. T. O. S. 76; 
7 Jur. 831, 

Add. Annotation :—Refd. Re Lucas, Rhys 
v.. A.-G., [1922] 2 Ch. 52. 





il. -}—Where testator 
a bequest to a society, & it was 
no society cxactly corresponding 








W. W. RR. 401 ; 
B.C. R. 439.—0 


did not create a valid charitable trust. 
-—PLANTA W. eae ee ate 


Vol. VitL—Charities. Cases 832-—-896a. 


864a. Gift to German Reich-—For benefit of dis- 
abled German soldiers-—Valid.|——Re RoBin- 
SON, BESANT v. GERMAN REICH, No. 238c, ante. 


865. Add. Citation :—3 Leon. 18. 


875. Citation :—For “2 W. ft. 154” read ‘21 
W. R. 154.” 


—----———. London General Hospital Fund 
-—King Edward’s Hospital Fund for London 
or London Hospital—Former entitled.]—Re 
BORINGER, MEARA v. KING EDWARD’s HOSs- 
PITAL FUND FOR LONDON (1981),48 T. L. R. 14. 


** Chelsea Hospital ’’—Royal 
Hospital, Chelsea.}|—The ct. held that a 
testamentary gift to ‘‘ the Chelsea Hospital ”’ 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having ‘‘ Chelsea ”’ 


876a. 











884a. 


as 
part of its name.—Re Dr Jone, PUBLIC 
TRUSTEF v. GOLDSMID (1929), 46 T. L. R. 
70; 73 Sol. Jo. 850. 


8914. ——— Gift to ‘‘ Soldiers’ Crippled Homes ’’— 
Three claimants—Legacy divided.]—Testa- 
trix by her will bequeathed part of her estate 
to ‘‘ Soldiers’ Crippled Homes.”’ In response 
to advertisements three institutions put in 
claims :—Held: as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three.— 
Re HUSBAND, NEAVE v. BARNARDO’s Homus 
NATIONAL INCORPORATED ASSOCN. (1923), 
58 L. Jo. 600. 


** Diocesan Curates’ Aid Society ’’— 
Testator resident in Oxford— Oxford Diocesan 
Spiritual Help Soclety entitled.|— Re JoHNSON, 
GOODRICH v. OGLE (1893), 9 T.. L. R. 277. 


—---- ** Southwark Diocesan Society ’’ 
—-Southwark Diocesan & South London 
Fund.|—Re Wartr, Hicks v. HILL, [1932] 2 
Ch. 243, n.; 101 L. J. Ch. 417, n.; 147 L. T. 
528, n., C. A. 





894a. 


896a. 





charitable gift.—Re Bonn; BRENNAN 
[1931] 1 vw. A.-G., [1929] V. L. R. 333: [1929] 
% 189; 43 Argus L. R. 300.—AUS. 


to the designation given by testator 
was known :—JHleld: if the socicty 
is misdescribed, the ct. will if possible, 
discover from surrounding cireum- 
stances, what society was intended. 
The ct. will admit extrinsic evidence to 
determine what tertator’s words ex- 
press. Evidence to show that testator 
subscribed to a particular soctety will 
be admitted, to show what was in bis 
mind whon ho made the bequest.—/tc 
ALEXANDER’S WILL (1885), 7 Nfld. 
L. R. 42.—NFLD. 


PART IIJ. SECT. 4, SUB-SECT. 3.—A. 
sa. Public tnatitutions in Scatland— 
Void.|—Testator directed his trustees, 
upon the expiry of a life-rent of the 
residue of his estate, ‘“‘ to pay appro- 
priate & distribute the free residue & 
remainder of my sald estate & effecta at 
such times & in such proportions as m 
trustees may think fit to& among suc 
poor persons in I. or such charitable, 
oducational, or benevolent societies or 
ublic institutions in Scotland as my 
rustees shall select ’'’:—Held: the 
words “ public institutions in Scot- 
land ’? were to be read as indicative 
of a separate class; they were too 
indefinite to recelve effect ; & the whole 
bequest was void from uncertainty.— 
ReEip'’s TRUSTEES wv. CATTANACH’S 
Trustees, [1929] S. C. 727.—SCOT. 
sb. ** Any worthy cause —Void.j-— 
A clause of a will reads as follows: 
“the balance of my estate I Icave 
entirely in the hands of my exor. to 
aid & help any worthy cause or causes 
as he shall think fit:—Held: the will 


ed. **‘ Pious acts °——-Void.J—In con- 
struing a will which, after providing 
for certain pecuniary legacies, ted 
that the balance income be spent on 
“pious acts ’”’ according to the dis- 
cretion of the trustees :—Held: be- 
quest void for uncertainty.—SATKARHI 
BHATTACHARYA UV. HAZARILAL KHANNA 


PART III. SECT. 4, SUB-SECT, 3.—C. 


ew. Advancement of art, science or 
literature.}—A testator directed his 
trustces to hold the residue of his estate 
for behoof of his sister in Hforent, with 
power to encroach on the capital, & on 
ber death to make certain payments. 
He further provided: ‘' & if there is 
still any residue left my trustces shall 
apply it in whatever manner to them 
may secm most suitable for tho 
advancement of art, science, or Hitora- 
ture in tho burgh of C.”’:—Held: the 
bequest was void from Mp pacllesea tt (rae 
HARPER'S TRUSTEES v. JACORS, [1929] 
S. Cc. 345.—SCOT. 

sx. Gift to ** missions, Corean & Home” 
—Testator contributor to Presbytcrian 
missions.}—Where a yegacy was to 
“the missions, Corean ome,” & 
testatrix bad been in the habit of con- 
tributing to the Home & Corean Mission 
Fund in connection with the Presby- 
terian Church in Canoda :—Held;: the 
Jegacy in question should go to the 
latter fund.— He HENDERSON ESTATE 
(1914), 14 Kk. L. R. 401.— CAN. 


sy. Gift to the blind.J-—A gift by will 
to the blind, simpliciter, a a 008 
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PART IT1. SECT. 4, SUB-SECT. 3.—D. 


** Industrial School for 
Blind, B. Place "°—* Royal institution 
for Blind Incorporatcd’*’’ in B. Place 
entitled.|)—#e Vosz, PUBLIC TRUSTEE 
Ay eee {1926] S. A. S. R. 218 





i. -——. 


lii, —~ ——~— JIome Afission Ex- 
tension Fund—Home Mission & For- 
ward Movement  entiticd.)—Testatrix 
after making certain bequests provi ed 
that ‘‘ the residue is to be paid to the 
Home Mission Extension Fund of the 
Cong. Church & the other to the 
London Missionary Society to be kept 
at interest.’ The Congregational 
Union had no fund known under the 
above name; there was a fund known 
as the Home Mission & Forward 
Movement Board :—Held; testatrix 
intended to indicate a certain purpose 
by the use of the words ‘** Home 
Mission Extension” & a gift was 
expressed to the Congregational Union 
& Home Mission for Home Mission 
purposes.— Re TURNER, ELDER’S TRUS- 
TEE & ExrcuTor Co., Lrp. v. MORIALTA 
PROTESTANT CHILDREN’s Homes IN- 
Pa ees [1930] 8S. A. S. R. 223.—- 


pi. Gift to Society for Prevention 
of Cruelly to Animals in New Zealand— 
Several local societies for prevention 
of cruelty to animals— Legucy divided.]}— 
Re BUCKLEY, PUBLIC RUSTEE 0, 
WELLINGTON SOCIETY FOR PREVENTION 
oF CRUELTY TO ANIMALS (INC.), [1928] 
N. 7. L. lt. 148.—N.Z. 





Cases 906—104la. 


906. Add. Annotation :—Distd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 
908. Add. Annotation :—Generally, Reftd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 
, Wit- 


o}—Re WITHALL 

HALL v. CoBB, [19382] 2 Ch. 286; 101 I. J. Ch. 

414; 147 L. T. 526. 

922. Add. Annotation :--Distd. Ke Withall, Wit- 
hall v. Cobb (1932), 174 L. 'T. Jo. 66. 

924. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

926. Add. Annotation :-—Consd. Jte Withall, Wit- 
hall v. Cobb (1982), 174 L. T. Jo. 66. 

9382. Add. Annolations :—Consd. Re Smith, Public 
Trustee v. Smith, [19382] 1 Ch. 153. Refd. 
Brighton College v. Marriott, [1926] A. C. 192. 

983. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

945. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

962. Add. Annotation :—Distd. Re How, How v. 
How, [1930] 1 Ch. 66. 

980a. Charity for orphans of Established Church— 
Effect of Welsh Disestablishment—Children 
of Welsh clergy entitled.]—CLERGY ORPHAN 
CoRpPNn. vv. CHRISTOPHER (1932), 49 T. Li. R. 79. 

pele pole to ‘‘church ’’—Construed as gift to 

ngregation—Not to edifice.}—Re Ty LER | 
(L 1), 45 Sol. Jo. 204. 

981b. -——— Gift to institution — ‘Church of 

England.’’]—Re BARNES, SIMPSON v. BARNES 

(1922), [1930] 2 Ch. 80, n.; 99 L. J. Ch. ! 


380, n. 
Annotation —Folld. Fe Schoales, Schoales v. Schoales, (1930) 


etre ts RES 











912a. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


. -——~- ‘* Roman Catholic Church.’’}]— 
Testatrix made a residuary bequest “‘ to the 
Roman Catholic Church, for the use thereof”’ : 
—Held: the gift was a valid charitable 
bequest. — Re ScHoautes, SCHOALES  v. 
ScHOALES, [1930] 2 Ch. as 99 L. J. Ch. 8377; 
ae L. T. 381; 46 T. L. R. 854; 74 Sol. So. 
Add. Annotation :—Refd. Re Stratton, Strat- 
ton v, A.-G., [1980] 2 Ch. 151. 


987. Add. Annotation :—Refd. Re Stratton, Strat- 
ton v. A.-G., [1980] 2 Ch. 151. 


Gift to Superior of Jesuit Church.)|— 
Re Barciay, GARDNER v. BARCLAY, STEUART 
v. BARCLAY, "No. 79a, ante. 

991b. —-—- ‘* To the rector of St. Thomas’ Roman 
Catholic Church of Newport.}——Jn the Estate 
of Pesca (1930), 74 Sol. Jo. 59. 


999. oa Annotation :—Refd. Re Clarke, Bracey 
Royal National Lifeboat Institution, 
11928} z Ch. 407. 


1020a. Admission to Home of Rest- —Must be suit- 
able objects of a charity.}—Ae JAMES, GREN- 
FELL v. Hamicton, No. 47c, ante. 


1041, Add. Annotation :—Refd. Re Robinson, 
Wright v. Tugwell, [1923] 2 Ch. 332. 


1041a. ——— Condition subsidiary to main charitable 
object—Performance of condition likely to 
defeat main charitable object—Condition dis- 
pensed with.|—Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 





986. 





991a. 


2 Ch. 75. 


PART UI. SECT. 4, SUB-SECT. 3.—E. 


898 li. ——Ciftlo Presbyterian Church 
—Iintry into Union.j—Re PaTRIQUIN 
x e pete D.L. R. 791: on appeal, 
[19 Wt das » R197; 60 N.S. 1. 343. 

oy ili, ———. J—Testatrix 
bequeathed to “ aged & infirm ministers 
& widows of the Presbytefian Church.” 
There was no fund In connection with 
the church known as a fund for aged & 
infirm ministers & widows. By the 
United Church of Canada Act, the 
Presbyterian Church in Canada became 

art of the United Church of Canada, 

ut after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
Testatrix was opposed to the union :— 
Held: the bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Chureh: § the 
exors. should have possesaion & control 
of the corpus & pay the income annually 
to aged & infirm ministers of the con- 
tinuing Presbyterian Church & aod 
widows, —~ Re LoGGte (1927), 53 N. B. FE 
395.—CAN. 

898 iv. WEATHER- 
BY v. WEATHERBY (1927), 53 N. B. R. 


4038.—CAN. 

$98 v. -—- --—— .}—-Held: the 
congregation could not take bequests : 
by becoming a congregation of the 
United Church of Canada at T., it had 
become something so different from the 
congregation for whose benefit the 
bequests were made, that it did not now 
come within the descripfion in the will ; 
the present congregation was not 
the same entity as the congregation 
which FP. contemplated as her bene- 
ficlary. As to the bequest to “ the 
Trustees of the T. Presbyterian 
Church,” it was to a corpn. which, 
even ff {t continued to exist, was not 
now one for carrying into effect the 














| 
| 
143 L. T. 332, n. | 
| 
{ 


testatrix’ object, & the same principle 
applied as in the case of the other 
bequest.— MCLELLAN ¥. FRASER 
FRASER v. se ese [1930] Bs C. 
2D. L. R. 343 ; 
gee gas 2 D. sa a. ToL » San 

—~ ———~——-,}—Ite GRAY, 
(19374 3 'D. L. R. 250.—GAN. 

898 vii. Gift Congr ational 
Church—Entry into Union.j)—~— ey 
CHURGH v. MORPHY, [1931] 1 D. L. R. 
452.—CAN. 


PART III. SECT. 4, SUB-SECT. 3.—G. 
62. Bequest t = ** Protestant Orphan 


re ree 








Girls’ Home ”* at taken by ** Pro- 
testant Children’ 8 2 Home omes "'—Formed 
amalgamation of ‘ PU deal a 
** Protestant ns’ Home.’’}—Re 


ee Pl aba 3% D. L. R. 373; 64 
-L. R. 3 N 


e 


PART III. SECT. 4, SUB-SECT. 5.—A. 
x i, —— Gifl to “‘ that church which ia 
sound c& evangelical’’—IJrior gift to 
Presbyterian Church. 1Cestator, a 
minister of the United Presbyterian 
Church of orth America, § after 
bequeathing $1,000 to the said church, 
roceeded as followa: “I give for a 
ewish mission $1, 000 to that chureb 
which is sound & ovangelical in doctrine 
& pure in worship, using the songs of 


showed that this deemiption applied to 
the said church :—Held: not void, 
fur uncertainty, for that testator clearly 
intended the said church a5 the eee 
—GILLIFS v. MOCONOCHIE (1882), 3 
O. R. 203.—CAN. 

x ti. ** Roman Catholic Church in 
Canada ’’—General Roman Catholic 
Church.)\—Held: a bequest to “ oreign 
missions in connection with the Roma 
Catholic Church in Canada,” abould 
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sideration thereof on Nov. 3, 1891, it appeared 


be paid to the genera] Roman Catholic 
Church, to be used for foreign missions 
in conncotion with that branch of tho 
church which is in Canada, there being 
no Roman Catholic Chureb in Oanada 
as a 8e “ay oan .—Re UPTON (1913), 


94 0. W.N. 815: 
D.L. R. 375. CAN 


PART III. SECT. 4, SUB-SECT, 5.—B. 
sa. Fund for maintenance & repair— 
Repair of fabric—c& Hedy ora of services~— 
&£ eae asde ts of fi ure, ia & 
ae Fg Box” (1924), 565 O Rh. 
627.—— 


PART III. SECT. 4, SUB-SECT. 6.-—~A. 
sd. Gift to “ parish priest **—Curate 
arily in phavae al time of death. |— 
y her will bequeathed the residue 
* hee estate to tho parish priest of L., 
officiating at the time of her decease, 
to be applied by him for the benefit of 
the Roman Catholic Church in the 
parish as he, in his disoretion, should 
ink fit, & in the event of the faflure 
of such bequest, testatrix boqueathed 
the said residue to the said parish 
riest of L., for his own use & benefit. 
estatrix died within three montane of 
the execution of her will, & 
ies ony consisted almost entirel ely ot 
; 6 charitable bequest f 
riest of L. at tho 


sgandiedeat ch but all 
the duties of the office were bel dis- 
charred B by the curate of the paris 

he curate waa entitled to the 
ultimate residue bequeathed to the 
parish priest for his own use & benefit. 
ha pat pel v. STEWART, [1931] 


PART Ul. SECT. 4, SUB-SECT. 7. 


1007 1. Discretion of trusteee—Gift to 
war charities—Not confined to Canada. 
-——Re HAMMOND (1921), 68 D. L. R. 690; 
51 O. L. R. 149.—CAN, 


haa was no parish 
the death o 


that reer other conditions, which mainly 
related to the conduct of the services, it was 
made an “ abiding condition ” that the black 
sown should be worn in the pulpit, unless 
here should be an alteration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 

be a continuing condition, but not an 
illegal one; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of ‘‘ the £1,500 endowment 
fund for the proposed B. church,” with liberty 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & services:—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid.— 
Re Ropinson, WrRicuT v. TUGWELL, [1923] 
2 Ch. 332; 92 L. J. Ch. 340; 129 L. T. 527; 
39 T. L. R. 509; 67 Sol. Jo. 619. 

1061. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

1078. Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Re Prevost, Lioyds Bank v. Barclays 
Bank, [1980] 2 Ch. 383. 

1080. Add. Annotations :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59; Re 
Prevost, Lioyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 

1081. Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 3838. 

1089a. Provision of Knickers for all boys of 
district—- Void.])—Re Gwyon, PUBLIC TRUSTEE 
v. A.-G., No. 266a, ante. 

1095. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1098. Add. Annotation :—Generally, Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 





PART III. SECT, 6, SUB-SECT, 4.—B. 


kio—— ——.]—Testator left an 
estate of $99,000, of which $44,000 
war in real estate & Hudson Bay Co. 
shares. This latter sum was left in 
trust to supply an income for a Bishop 
of Cornwall, or if such a Bishop was 
not elected within twenty-five years 
after testator’s death, the money was 


ment of a 
Science :—Held : 


to go to the Universit 
College, at Lennoxville 
fessorsbip of Natural 


there was & 
mediate gift for charitable uses delayed 
as to the actual conveyance the 
secured debts were paid, &, therefore, 
vested at the death & eff 

though the parfouar application of the 
gift might be in suspense for twenty- 
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Vol. VitI.—-Charities. Cases 104la—1186a. 


1098a. .J—Re Monk, GIFFEN v. WEDD, 
No. 84a, ante. 

1099. Add. Annotations :—Consd. Verge v. Somer- 
ville, [1924] A. C. 496. Distd. He Gwyon, 
Public Trustee v. A.-G. (1929), 46 T. L. R. 96. 
Consd. Re Smith, Public Trustee v. Smith, 
[1932] 1 Ch. 158. Refd. Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs., [1981] 2 K. B. 


465. 
1109. Add. Citation :-—127 L. T. 123. 


1114. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Oh. 197. 

1115. Citations :—After ‘‘ H. L.”’ add “ affg. S. C. 
sub nom. HARBIN v. MASTERMAN (1871), 
L. R. 12 Hq. 559; [1894] 2 Ch. 184, C. A.” 
Add. Annotations :— Consd. Re Deloitte, 


Griffiths v. Deloitte, [1926] Ch. 56. Apld. 
ne Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341. . 








1116. Add. Annotation :—-As to (1) Consd. Re 
Deloitte, Griffiths v. Deloitte, [1926] Ch. 56. 


1116a. Direction for accumulation—Discretion of 
trustees.|—The expression in a will of a wish 
that ‘‘the interest upon my investments 
may be allowed to accumulate . . .’’ followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustces ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

.A will, after certain bequests, including a 
bequest of residue in trust for ‘‘ the Trustees 
of the S.M. Charities,’’ expressed a wish of 
testator that ‘‘ the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow,’’ & then set out various charit- 
able objects in the town of S. which testator 
desired should thereafter benefit by such 
income only :—Held: the wish as to accumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme.— 
Re Knapp, SPRECKLEY v. A.-G., [1929] 1 Ch. 
341; 98 L. J. Ch. 95; 140 L. T. 5383. 


1118. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd (1927), 137 L. T. 4. 


1150. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1186a. .|—Testator gave the residue of his 
estate on trust to pay the income to his wife 
for life & after her death to pay £3.000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
nec : that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
The legacy of £3,000 was in- 





purposes. 
of Bishop’s five F bare or might never take effect 
orthe endow- at all, in which contingency there was 


a valfd transfer to another charity at 
the end of twenty-five years; & the 
will did not offend against the rule 
concerning perpetuitics.—Re Moun- 
TAIN’S WILL (1912), 21 O. W. R. 866; 
$0. W. N. 1011; 26 0. L. R. 163 ; 
4 Dd. L. R. 737.-—-CAN. 


n im- 


13* 


Cases 1188a—1412. 


adequate to provide two lifeboats :—Held: 
on the death of the wife the £3,000 legacy 
failed & fell into residue, & the institution was 
entitled to take the whole of the Deca 
after payment of the legacies to hos gare ay 
to apply it to its general purposes.—/Jte BECK, 
Crook v. ROYAL NATIONAL LIFEBOAT IN- 
STITUTION (1926), 42 T. L. R. 245. 


1188. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1189. Add. Annotations :—Distd. Re Beck, Crook 
v. Royal National Lifeboat Institution (1926), 


ENGLISH AND EMPrrE Diaest SUPPLEMENT. 


42 T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2.Ch. 197. 

1200. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

1225. Add. Annotation :—Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotations :—Consd. Verge v. Somer- 
ae [1924] A. C. 496; Re Smith, Public 

Trustee v. Smith, (1932) 1 re 58. Refd. 

Re on, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96; Keren Kayemeth Le J isroel, 
Ltd. v. I. R. Comrs., [1931] 2 K. B. 465. 


Part IV.—Effectuation of Charitable Trusts by means of 


Schemes and the 


- Not necessarily application cy-pres. ]— 
GERMAN REICH, 


1246a. 
Re Rosinson, BESANT v. 
No. 23c, ante. 

1248. Add. Annotation :—Consd. Ie Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

1252a. No trustees.}—VERGE v. SOMERVILLE, 
No. 199b, ante. 

1264. Add. Annotation :—Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1267. Add. Annotation :—Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1269. Add. Annotation :—Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1278a. Object & trustee out of the juris- 
diction.]—Re ROBINSON, BESANT v. GERMAN 
ReicH, No. 23c, an 

1277. Add. Annotation :—Consd. Re Robinson, 

Besant v. German Reich, [1931] 2 Ch. 122. 

Add. Annotation :—Consd. Re Robinson, 

Besant v. German Reich, [1931] 2 Ch. 122. 

1812. Add. Annotution :—Refd. Re Wood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1871. Add. Citation :—previous proceedings (1912), 
106 L. T. 295. 
Add. Annotation :—Generally, Refd. 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 








1278. 


Re 





1373a. .}—Re EDWIN RILEY CHARITIES (1930), 
70 L. Jo. 409. 
1373b. ROBINSON, BESANT v. GERMAN 


Reicu, No. 23c, ante. 

1882a. Gift for rebuilding & equipment of hospital 
—Hospital partially rebuilt at  testator’s 
death.|—Testatrix gave a legacy ‘‘ towards 
the rebuilding & equipment” of a hospital 


PART IV. SECT. 1, SUB-SECT. 1.—A. 
pl. —— Funds insufficient.) — Re 
oo (1922] St. Rh. Qd. 39.— 





ii. ace uncertain.)— 
Testater, aoiniileds & e aying in FD in Ireland, 
bequeathed shares to irector 


of the Society as “‘ Directeur.”’ 

tor. had been on terms of intimac 
the latter officer, & had sent 

subscription, & in his letter enclosing 
the subscription he referred to ‘“ the 
necds of your great African Mission.” 
‘Testator had also known the Provincial 
of the former Socicty, had discussed its 


Cy-pres Doctrine. 


‘‘ to the satisfaction & under the direction ”’ 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
not equipped. The directors did not at any 
time direct the rebuilding or equipment :— 
Held: (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 
executed; (2) ‘‘ equipment’ meant every- 
thing required to convert an empty building 
into a hospital; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped.—Re UNITE, 
Epwarps v. SmirH (1906), 75 L. J. Ch. 
163; 54 W. R. 358; 22 T. L. R. 242; 50 
Sol. Jo. 239. 

1892. Add. Annotation :—Consd. Ke Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1394. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1895. Add. .4nnotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1896. Add. Citation :—1 Ves. 243. 

Add. Annotation :—Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1404. Add. Annolation :—Refd. Re King, Kerr v 
Bradley, [1923] 1 Ch. 243. 

1412. Add. Annotation :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 


42 1T. L. R. 612. 
ars eee IV. SECT. 2, SUB-SECT. 2.—A. 
bad z ve ——-—, }—~ Te MONAD: [1925] 
im a R. Ro 1100; 56 O. . 676; 
ance Pr Oo. L. ft. §38.—CA 
1872 vi. ——.)—He “Dusmwont 


ESTate (Alta.), 1927) 2 DL - R. 1098 ; 
(1927] 2 W. W. Tt. 113 .—CAN, 


of the African Mission.” Thore was 

no socicty known as “tho African Work with him, was in regular recoipt sb. Purpose unnecessary IP und to 

Mission,” & no individual My ith, the Mfissioner,”” & ‘had also Ore aisibutel establish 5 fe tte qiiree school 

omcial designation of ** Director o G cstablishe statute. }— v. CUTLER 
frican Misxion.” hero wore, how- gates ae & much rp amount, tO (circa 1876), R. KE. D. 189,—CAN. 


its funds :—dJleld : 


two socicties which carried on 
Missionary work in Africa, one of them 
being known in English as “ The 
Society of African Missions,” its 
principal otfiiccr being the “* Provincial.’’ 
The other Society possessed an Irish 
Mission to Africa of which tho principal) 
officer was the “ Scoretary,”? who was 
also described in a French publication 


ever, 


General.—ke Mu 


r i. 
N.8.'R. 364.—¢ 


charitable bequest fae 

of the faith in Africa; & 
referred to Chambers to settle a achemce, 
with the approval of the Atturney- 
ULCAHY 
MBPAGHER, (1931) I. R. 239. —IR. 


a wae a good 
mo pemprien 
ts 


uld be PART IV. Seer 7 eaten 2.— 


sd. Hostel ceasing to exist—-Work 


BUTLER 0. of hostel undertaken by Gov 


ernment— 


No general charitable intention. }—Re 
——.)J—Re WRriGut (1923), 56 eirzo)peCN (1922), 69 D. L. R. 524; 
CAN. 51 O. L. R, 600.—OAN. 
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1424. Add. Annotation :-—Refd. 


1424a, 


1418a. Lack of applicants.}—Puuiprs v. A.-G., 


[1932] W. N. 100; 178 L. T. Jo. 320. 


Re Chapman, 
Hales v. A.-G., [1922] 2 Ch. 479. 


Alternative non-charitable gift.) 
—Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be “ applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in 
his discretion select, & to be at his own 
disposal.’’ She left no written directions as 
to the charities to be benefited :—Held: (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ’’ were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin.—Fe CHAPMAN, HALEs v. A.-G., 
[1922] 2 Ch. 479; 91 L. J. Ch. 527; 127 
I.. T. 616; 66 Sol. Jo. 622, C. A. 

See, also, No. 841a, ante. 








Vol. VIII.—Charities. Cases 1418a—1457a. 


14381. Add. Annotation :—As to (1) Consd. Re Cammell, 
Public Trustee v. A.-G. (1925), 69 Sol. Jo. 345. 


1434. Add. Annotation :—Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 


1444a. Fund for erection of stained glass window— 
Surplus applied to additional stained glass 
windows.]—Re K1nGc, KERR v. BRADLEY, No. 
8a, anie. 


1444b. Gift for restoration or maintenance of 
church. ]—Testatrix bequeathed her residue 
‘* to be used towards the restoration or main- 
tenance of’ a certain church :—Held: she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prés.— Re ROBERTSON, 
COLIN v. CHAMBERLIN, [1930] 2 Ch. 71; 99 
L. J. Ch. 284; 143 L. T. 36; 46 T. L. R. 276. 


1449a. Alternative non-charitable gift.] 
-Re CHAPMAN, Hayes v. A.-G., No. 1424a, 
ante. 


1453. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1457a. - Particular purpose completed—Result- 
ing trust of surplus.]—By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted ‘“‘ upon trust to be 


PART IV. ar SUB-SECT. 2.— 


se. Lack of applicants.]—-Testator 
bequeathed a sum of moncy to trustees 
for the purpose of founding a bursary 
to be granted by them “to any 
deserving young man, being a native 
of D., attending college in the prospect 
of becoming a minister of tho Kstab- 
lished Church of Scotland, or as a 
missionary.’? The trustees reccived 
payment of the bequest in 1888. In 
1907 they presented a petition in which 
they statod that, although full pub- 
licity had been given to the bursary by 
advertisement & by intimation in the 
local schools, no epplieten for it had 
ever been mado, & craved the ct. to 
empower thom, failing application 
from natives of Dunbar, to grant the 
bursary to otherwise qualified appcts. 
born in the Presbytery of Dunbar, or 
failing such appcts. to otherwise quali- 
fied appets. without conditions as to 
nativity. The ct. granted the petition. 





—-Re BORLAND, [1908] 5S. C. 852,— 
SCOT. 

af. .]—-'Testator, having erected 
six houses for the residonce of six 


widows who had beon the wives of 
persons who had resided for five years 
on the F. estates, demised to trustees 
a yearly rentcharge of £70 a year, 
charred on the townland of D., & 
directed them to apply the sum of £10 
& year in repair ne & improving the 
six houses, to pay the remaining 
sum of £60 a year in six equal shares 
of £10 cach to such six widows durin 
their widowhood. He further direc 

that the porson or persons seized of his 
real estate under the limitations in bis 
will should have the sole & exclusive 
contro] of this charity, & should not 
be subject to the cuntrol of the Comrs. 
of Charitable Donations & Bequests 
or any other persons, but should have 
full power & authority when the houses 
should become vacant to select such 
widows qualified as already stated to 
inhabit the houses & receive the 
annua) pension provided. For many 
years past there been a lack of 
qualified appcta., & since 1913 only 
two of them had been cccupied :— 


Held: the trust was not charitable.—- 
A.-G. v. ForRpE, [1932] N. 1. 1.—IR. 

sg. Dispersal of congregation.|}—A 
church & a manse were held by trustees 
“for the congregation of United 
ay da Seceders presently worst pine 
in A. Square under the pastoral charge 
of the Rev. A. B.”’ Adherence to the 
proves contained in a document 
snown as the ‘“ Testimony ’’ was 
declared in the trust deed to be a 
condition of the right of any individual 
to remain a member of the congrega- 
tion. The congregation had seceded 
on & question of doctrine from tho 
Synod of the United Original Secession 
Church. In 1878 tho congregation, 
which had become reduced to fourteon 
individuals, ceased to worship together, 
& the trustees let the property & 
accumulated the rents. In 1912 the 
last of the trustees died & his testa- 
mentary trustees brought an action of 
multiplepoinding for the disposal of 
the property & the accumulations of 
rent :—Held: failing the establish- 
ment of a right to the property by any 
congregation of the United Original 
Seceders, the trust, being a trust for 
public purposes, fell to be administered 
cy -prés.-~ANDERSON’S TRUSTEES v. 


PART IV. SECT. 2, SUB-SECT. 2.~—D. 


6 i, -———.-—~An association, which 
had managed an institution for the 
education & training of destitute boys 
in an industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to the ct. 
craving approva! of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the exist exccutive committee, 
& the remain two by two local 
shipowners’ associations, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowners’ associa- 
tions fo be filled by perrons nominated 
by these bodies. he ct. sanctioned 
the schemo, being satisfied that in the 
partic ailroumstances of the caso 
sufficient provision had been made in 
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the constitution of the trust for the due 
adminiatration of the funds in the 
future.—CLYDE INDUSTRIAL TRAINING 
Suip Assocn,, [1925] S. C. 676.—SCO1. 


sk. Persons eligible to act as ad- 
ministrators no longer available.jJ— 
Trustees presented a petition in which 
they stated that the administration of 
a fund had beeomo unworkable 
through lack of effective machinery for 
carrying it on, as owing to @ change in 
local conditions, persons eligible to act 
as administrators were no longer 
available, & craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ct. 
authorised the transfer. — RosyrTu 
CANADIAN Founp TrRustTers, [1924] 
S. C. 352.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 2 —E. 

g i. Surplus applied to such other 
purposes aa should be deemed proper. )—- 
Where, after satisfying the prescribed 
objects of a ccertuin charitable trust, 
there romained a surplus iucome of 
tbe charitable fund which {t was found 
to be impracticable to spend on the 
objects so prescribed, the ct., at the 
suit of the Advocate-General of 
Bengal, at the relation of the Treasurer 
for Charitable Endowments, & with 
the consent of the author of the trust, 
guve leave for the extension of the 
objects of the trust so as to apply the 
surplus to such other purposes as the 
et. deemed proper upon the cy-prées 
rinciple.—ADVOCATE - GENERAL OF 
3ENGAL wv. WEBB-JOHNSON (1924), 
I. L. RR. 52 Cale. 508.-—IND. 

sn. Erection of church tower—Surplus 
applied to building Sunday school.)—~ 
Rowe & BROWN v. PUBLIC TRUSTEE, 
{[1928) N. Ze L. lh. 51.—~-N.Z.* 


PART IV. SECT. 2, SUB-SECT. 3. 
ap. ddministration of charily be- 
coming tnereasingly arduous d’ dis- 
couraging.J—it is not a legitimate 
ground for the application of the 
doctrine of cy-prés merely that the 
administration of a charity has become 
increasingly arduous & discouraging 
in its resultae.—He GLASGOW DOMESTIC 
acon ScHoo., [1923] S. C. 892.— 


Cases 1457a—1988. ENGLISH AND Empire DicEest SUPPLEMENT. 


applied for the express purpose of carrying 
on to completion & pibhoation my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,’’ should the same be in- 
complete at the time of his decease, they 
appl the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose epoca: & published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. 10d. 
Consols & £230 derived from income & sales 


of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied :—Held: in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-prées, & there was a resulting trust for 
testator & those claiming under him of the 
surplus encase Aan STANFORD, CAMBRIDGE 
UNIVERSITY v. A.-G., [1924] 1 Ch. 73; 93 
L. J. Ch. 109; 180 L. T. 309; 40 T. L. R. 8 ; 
oe Sol. Jo. 59. 


—Distd. Re Robertson, Colin. v. Chamberlin, 
“tea 2 Ob. 71. Refd. fe Monk, Giffen v. Wedd, 1937] 


Part V.—Trust Property after Trust created. 


1480. Add. Annotation :—As to (2) Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


1508. Add. Annotation :—N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations :—As to (2) Consd. Toates 
v. Toates, [1926] 2 K. B. 30. Refd. Re 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 251. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. »v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 1386 L. T. 60. 


etary Settled Land Act, 1925 (c. 18), ss. 29, 
94.]—-The trust deed of a charity placed the 
entire management & contro] of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to gail 
& give receipts for the purchase-money :— 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant, powers under sect. 29 of the above 
Act at all; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 





(3) sect. 94 (1) had no application.—Re 
Boot & SOUTHEND-ON-SEA HstatTes Co,’s 
ConTRACT, [1927] 1 Ch. 579; 96 L. J. Ch. 
272; 43 T. L. R. 33843; sub nom. BooTu v. 
Sou eee one EsrateE Co.’8 CONTRACT, 
187 L. T. 1 

1545. Add. pene i—As to (2) Consd. Re 
Child Villiers’ Appln., Villiers v. A.-G., 
[1922] 1 Ch. 304. 


1549, Add. Annotations :—As to (1) Consd. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154. As to (2) Refd. Re 
Ohild Villiers’ Appin., Villiers v. A.-G., [1922] 
1 Ch. 304; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 579. 


1595. Add. Annotation :—Retd. Re Smith, Public 
Trustee v. Smith (1931), 100 L. J. Ch. 409. 

1609a. Not decreed.]—SoOMERVILLE v. CHAP- 
MAN (1779), 1 Bro. C. C. 61; 28 BE. R. 985. 


Annotations :-—Expld. A.-G. v. St. John’ 8 Hospital, ewe 
G80), 1 Ch. App. 92. Refd. Browne v. Tighe (1834), 2 





1670. Add. Annotation :—Generaily, Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc. (1921), 91 L. J. Ch. 74. 


Part Vil.—Trustees. 


1847. Add. Annotation :—Refd. Re How, How v. 
How, [1930] 1 Ch. 66. 

1870a. Powers under Settled Land Act, 1925 (c. 18), 
s. 29—-Powers of sale under sects. 29, 94.}— 
Re Boota & SovurHEND-ON-SEA EsTATES 
Co.’s Contract, No. 1532a, ante. 

1870b. ——— To what trusts applicable—Public 
trusts—-Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).j— 
Trusts of land belonging to an unincorporated 
society, confined to members paymg an 
annual subscription, & the object of which is 
thé encouragement of literature, science & 


PART V. SECT. 1, SUB-SECT. 4 


Reasonable apprehenmon of death— 
Implied auiber of revocation, |W here 


art, & which comes within Literary & 
Scientific Institutions Act, 1854 (c. 112), 
are ‘‘ public trusts ”’ within Settled Land 
Act, 1925 (c. 18), s. 29, & the trustees, 
appointed by deed since 1925, have the 
owers conferred on them by that sect.—Re 

VELAND LITERARY & PHILOSOPHICAL 
Socretry’s LAND, BoLcHow v. LAUGHTON, 
ee Fea 247; 100 L. J. Ch. 368; 145 
L. T. 4 


1938. Add. Annotation :-—Refd. Keren Kayemeth 
= a Ltd. v. I. R. Comrs., (1931) 2 


condition that, if the appointor 
recovers, the transfer is not to operate ; 


1502 iii, Whether charities within 
wer is given to a trustee to appoint & even if the power of revocation ig 
Gi arin ites Monae Meese in aac POI "avar ao 
’ ublic charitable trust, there sbou a deed sho ways 
140.— g Kerare, [1909] 1 1. R. 136, ir the appointment fs made inter vivos subject to a power of revocation by 


PART VII. SECT. 2, SUB-SECT. 2, 
st. Power of appointing successor-— 


to take effect at once, be 
oes showing that the appointee 

h reasonable appre. ot his 
death, & it is always sabject to the 
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Coes Mop 


f cir- ALIAR 
oof of cir C1927), 


a sep eH emPC Te 
I. I. L. R. $1 Mad. 130 


Vol. VITI.— Charities. Cases 1980a—23830a, 


Part 1X.—Jurisdiction over Charities. 


1980a. ——-  ——- -— Gift ‘‘unto my country 
England.’’]—Re Smrru, Pusiic TRUSTEE v. 
Smitu, No. 217, ante. 

1981. Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 158. 

1998. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 248. 


2001. Add. Annotation :—Consd. Re Smith, Public 
Trustee v. Smith, [1982] 1 Ch. 1538. 
College, Oxford (1681), Skin. 18. 

2041. After this case add :— 
———. }~—-See, now, 8. C. J. (Consolidation) Act, 
1925 (c. 49), s. 19 (5). 

2111a. S. P. Ez p. ButwaR (1857), 28 L. T. O. S. 
269; 21 J. P. Jo. 84. 


2137. For the existing paragraph substitute the 
following paragraph :— 

Not exempt—Gift of land to mixed charity at 
date of determination of question by com- 
missioner—Not mixed charity at time of 
donation.|—In order that a donation or be- 
quest may come within the provision in 
1853 Act, s. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a ‘ mixed 
charity ’’—i.c. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment—-it must be a 


donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question ehexemotion by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity :—Held: the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent.—ARe CHILD 
VILLIERS’ APPLICATION, VILLIERS v. A.-G., 
[1922] 1 Ch. 394; 91 L. J. Ch. 473; 126 L. T. 
555; 38 T. L. R. 291 ; 66 Sol. Jo. 266, C. A. 

Annotation :—Apld. Re Shakespeare Memorial ‘rust, Lytton 
v. A.-G., [1923] 2 Ch. 398. 
2146a. Land purchased out of donation— 
Donation before first annual subscription.|— 
Re SHAKESPEARE MEMORIAL TRUST, LYTTON 
(EARL) v. A.-G., No. 73a, anle. 





Part X.—Practice. 


2177a. Action to restrain exclusion from 
management of non-provided school. |—-Where 
an action was begun which claimed an in- 
junction restraining defts. from excluding 
pltf. from the meetings of the managers of a 
non-provided school, who had been appointed 
in pursuance of an order made by the Board 
of Education under Education Act, 1902 
(c. 42), s. 11 (8), & damages, & where the 
management of such non-provided school had 
been originally estublished by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Trusts Act, 1853 
(c. 137), s. 17, & Orders in Council made 
under Board of Education Act, 1899 (ec. 33), 
s. 2 (2), a certificate from the Board as 
exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Comrs. had been obtained.—FALCONER 
v. STEARN, [1932] 1 Ch. 509; 101 L. J. Ch. 
231,232; 146 1. T. 461; 30 L. G. R. 187. 


2224. Add. Annotation :—Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 


2227a. Bequests to Irish parishes.}—He Loves, 
NAPER v. BARLOW, [1932] W. N. 17; 173 
L. T. Jo. 116; 73 L. Jo. 168. 


2246a. Bequests to Irish parishes-——Attorney- 
General of the Irish Free State not proper 
party.}—Re Love, NAPER v. BARLOW, [1932] 
W.N.17; 173 L. T. Jo. 116; 73 L. Jo. 168. 
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sv. Enforcement of provision for 
schism. |-——When property is given in 


trust for A., B. & C., ete., forming 

association for fraternal & benevolent 
urposes, if the instrument provides 
or the case of a schism then the ct. 


2252. Add. Annotation :—Refd. Key v. Bastin, 
* [1925] 1 K. B. 650. 

2271. Add. Annotation :—Refd. Re How, How v. 
How, [1930] 1 Ch. 66. 

2288. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

2289a. Trust to establish Home of Rest -— 
Reference to decide whether practicable. |—Jic 
JAMES, GRENFELL v. HAMILTON, No. 47¢, ante. 

28380a. ———.}+—An information was filed in the 
year 1821 against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might be approved 
of for the management of the school. Pend- 
ing these proceedings, the trustees, in the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
information, was ordered to conform. The 
usher refused to be bound by such new regula- 
tions, & was consequently dismissed, & now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c. 101), alleging that the 
trustees of the school had no power to alter 
the rules, & praying that he might be re- 
instated :—Held: the ct. had no power, 
except under an information, to decide 
whether the trustees had power to alter the 
regulations of the school. Petition dis- 
missed, with costs.—A.-G. v. East RETFORD 
GRAMMAR SCHOOL (1848), 17 L. J. Ch. 450. 





will act upon it.—LINDSAY v. EMPY 
cates (1915), 32 W. L. R. 246; 9 
ry WwW, R. 32 > 23 D. L. R. 877.—CAN. 


an 
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Cases 2330b—2576. 


2880b. Matters relating to constitution of charity.] 
——A.-G. v. BRISTOL CorRPN., £z p. Goodenough, 
No. 2346a, post, 

2346a. After decree.]—After a decree 
had been made, in a suit by information & 
bill, for the general administration of a 
charity, one of the objects of which was a 
free grammar school, the master of the school, 
who was not a party to the suit, presented a 
petition in it, with the sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, defts., the 
trustees of the charity, unlawfully removed 
him from his office, & praying to be paid the 
arrears of his salary :—Held: (1) the petition 
could not be entertained, because it was 
presented by a person who was not a party 
to the suit, & involved an important question 
between the petitioner & the trustees, which 
was not raised at the hearing of the suit; 
(2) the ct. would not have had jurisdiction 
to determine the question, if the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be instituted. 

(3) Where the rule laid down for the 
management of a charity is clear, & the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 








ENGLISH AND Empire Diaest SUPPLEMENT. 


tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, as, for 
instance, whether certain persons called 
governors or trustees, have a_ certain 
authority, that is a question touching the 
original constitution of the charity, which 
can be decided only on information (SHaD- 
WELL, V.-C.).—A.-G. v. BRisToL CORPN., Ex p. 
GOODENOUGH (1845), 14 Sim. 648; 
Hee Ch. 457; 5 L. T. O. S, 583; 60 HE. R. 
510. 


2358a. ‘Not petition for payment out of funds 
in court of money for completion of purchase 
of land.J—fL2 yp. St. BaRTHOLOMEW'S 
HospviTtaL (GOVERNORS) (1928), 72 Sol. Jo. 
225. 

2428a. —. }—-PHILIPPS Uv. A.-G., £1932] 
W.N. 100; 173 L. T. Jo. 320. 


2446. After this case add :— 
——, |-—Sce, now, S. C. J. (Consolidation) Act, 
1925 (c. 49), 8. 19 (5). 


2587. Add. Annotation :-—Refd. Re Monk, Giffen 
v. Wedd, ({1927] 2 Ch. 197. 


2576. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


CHATTEL MORTGAGES. 


See BILLS oF SALF. 


CHEAT, 


See CRIMINAL Law. 


CHECKWEIGHER. 


See MINES. 


eee | mics: ei at - -~ 


CHEESE. 


See Foop AND Druas. 


ee ee ee 
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CHIMNEY. 


See EASEMENTS ; NUISANCE, 


CHIMNEY SWEEP. 


See MASTER AND SERVANT; TRADE. 
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12a. Rentcharge—Arrears of.|—Sarway v. SAL- | 


13. 


19. 
20. 


21. 


28. 


24. 


25. 


26. 


26a. 


27a. 


CHOSES 


Vol. VIII. Cases 12a---27a 


IN ACTION. 


Part |.—In General. 


WAY (1770), 2 Dick. 434; Amb. 692; 21 
E. R. 338. 

Add. Annotations :—Distd. Baker 7. Archer- 
Shee, [1927] A. C. 844; A.-G. v. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
v. Public Trustee, [1924] 2 Ch. 101; Brassard 
v. Smith, [1925] A. C. 371; Herbert wv. I. R. 
Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. I. R. Comrs., Duff 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 
After this case add ‘‘ Patent.]|—-Sce PATENTS.”’ 
Add. Annotations : —- Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

Add. Citations :—FAvVORKE v. STEINKOPFF, 
[1922] 1 Ch. 174; sub nom. Re STEINKOPFF, 
FAVORKE tv. STEINKOPFF, 91 L. J. Ch. 165 ; 
126 L. T. 597. 

Add. Annotations :—Consd. Royal Trust Co. 
v. A.-G. for Alberta (1929). 46 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. v. 
I. R. Comrs. (1931), 48 T. L. R. 170. Refd. 
New York Life Ince. v. Public Trustee 
(1924), 98 L. J. Ch. 449; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations : — Consd. Republica de 
Guatemala vw. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

Add. Annotations :—Apld. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson, [1927] P. 228. 
Refd. English, Scottish & Australian Bank, 
Ltd. v. I. &. Comrs. (1931), 48 T. L. R. 170. 


Add. Annotation :—Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 


-j}—An agreement for the sale, among 
other things, of simple contract debts owed 
by debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are ‘‘ property locally situate out of ‘the 
United Kingdom ”’ within the exception in 
Stamp Act, 1891 (c. 39), s. 59 (1).— ENGLISH, 
ScoTTish & AUSTRALIAN BANK, LTD. v. 
I. R. Comrs., [1982] A. C. 238; 101 L. J. 
K. B. 193; 146 L. T. 330; 48 T. L. R. 170. 

Add. Annotations :—As to (1) Consd. Favorke 
v. Steinkopff, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174, 
Assignment executed abroad—Of debt payable 
in England.]—C., being domiciled in Guate- 
mala, deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, & written notice of that assign- 
ment was given to the bank. It was not 








‘aa Eee that if the effect of that assignment 
had had to be decided by English law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped paper, & signed by both parties ; 
& by the same law an infant cannot accept 
a voluntary assignment himself, it must be 
made to & accepted by a legal representative 
appointed by a judge on the infant’s behalf. 
The assignment was on unstamped paper, 
was not executed before a notary, & was not 
signed by N. At the time of the assignment 
N. was an infant & no legal representative 
had been appointed. The money lying in 
the bank having been claimed both by the 
republic of Guatemala & by N. the bankers 
interpleaded. In an action to determine 
the issue between the two claimants :— 
Held: the validity of the assignment to N. 
must be determined by the law of Guatemala, 
& was therefore bad: 

(Per BAnKEs, L.J.) upon the ground that, 
as the republic & N. were both domiciled & 
resident in Guatemala at the date of their 
respective assignments, & as the English 
depositary claimed no interest in the fund, the 
question which, if either, of the two claimants 
was entitled to it must be determined by the 
law of their domicil & residence, & not by 
that of this country ; 

(Per Scrurron & LAWRENCE, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be governed either by the law 
of his domicil, or by that of the country 
where the assignment takes place, & that, as 
in this case the country of N.’s domicil & 
that of the assignment to him were the same, 
it was immaterial to inquire which, had they 
been different, ought to prevail; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

(Per SCRUTTON, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc.,_ 
the assignment was, both by the law of the 
place where it was made, & by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 


(Per LAWRENCE, L.J.). As the contract of 
deposit was made in England, & the money 
was repayable in England where the bank 
was domiciled, & was recoverable in England, 
it was an English debt having a local situation 
in this country, & accordingly the validity of 
the assignment, as distinguished from that 
of a contract to assign, must be governed by 
the lex loci rei site, & not by the law of the 
country where the assignor & assignee were 
domiciled, or where the assignment took 
place. Consequently if non-compliance with 


PART L. SECT. 1, SUB-SECT..2. 


d. Add “ revad. 17 O. R. 574.” 


s. Add “ revad. in part 4 A. R. 267.” 
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Cases 27a—53. 


the required formalities had been the only 
objection he would have held the een 
good.— REPUBLICA DE GUATEMALA v. NUNEZ, 
[1927] 1 K. B. 669; 96 L. J. K. B. 441; 136 
7A oe 743; 48 T. L. R. 187; 71 Sol. Jo. 35, 


ENGLISH AND Emprre Dicest SUPPLEMENT: 


of May 28, 1912, between herself, her husband, 
& the ‘‘B” settlement trustees, testatrix 
appointed that, after her death, &, until then, 
subject to her life interest, the property com- 
rised in the ‘‘ B ’”’ settlement should be held 
y the trustees upon trust to pay sums which 


she or her husband should become Jiable to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 
trust for testatrix, her heirs, administrators 


Annotations :—Folld. Re Anziani, Herbert v. Christopherson, 
a p30) 1 Ch. 407. Refd. Hichardson v. Richardson, [1927) 


27b. ———~ Exercise of power of appointment over 


sum in England.}—An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
pounce of substance according to the local 
aw. 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law, & expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the ‘‘ A” settlement & 
the ‘‘B”’ settlement. were executed. The 
‘‘ A ’’ settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual | 
income to testatrix for life without power of | 
anticipation, &, after her death, to ares 
£50,000, as she should by deed or will | 
appoint & pay the sum so raised to such } 
persons as she should appoint. The “B”’ | 
settlement comprised ccrtain freeholds & | 
certain moneys which were settled on trust | 
to pay the income to testatrix for life, & | 
after her death as she should appoint. Both ' 
were Inglish in language & form, & the | 
trustees were resident in the United Kingdom. ; 
By a deed of Dec. 10, 1906, to which her 
husband & the trustees of the ‘‘ A” scttle- 
ment were parties, testatrix appointed that 
the residue of the £50,000, which she then had 
power to appoint under the ‘‘ A ”’ settlement 
should be charged upon & raised out of the 
property subject to that settlement, &, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 


eee an ee ee ee = ee 


& assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
‘‘appuintment & assignment,” expressed to 
be supplemental to the ‘‘ A ”’ settlement, the 
‘*'B ”’ settlement, & the deed of Dec. 10, 1906, 
& expressed also to be intended to operate as 
an assignment inter vivos & asa will. By it, 
she appointed & assigned the property com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment & assignment whom she 
appointed exors. upon trust for the payment 
of certain debts & legacies. & she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & assignment was admitted to probate 
in the United Kingdom :—Held: (1) the 
deed of appointment & assignment so far as 
it purported to assign movable property was 
aabiect to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, i.e. to Italian law, & that, 
being null & void in Italian law, it did not 
effectually assign the remainder of the 
£50,000, appointed by the deed of Dec. 10, 
1906; (2) the appointees of the sum of 
£50,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable; (3) the deed of appointment & 
assignment, as it was expressed to be in- 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England.—He ANZIANI, 
HERBERT v. CHRISTOPHERSON, [1930] 1 Ch. 
407; 99 L. J. Ch. 215; 142 L. T. 570. 

After this case for ** Assignments executed 
abroad.j|—See Nos. 459-462, 504, 505, post,” 
read ‘‘ .}—See, also, Nos. 459-462, 504, 
505, post.”’ 





Part Il.—Assignment in General. 


29. Add. Annotation :— Refd. Public Trustee v. 


Elder, [1926] Ch. 776. 


35. Before this case add, ‘‘ 1873 Act,s. 25 (6), is 


now replaced by Law of Property Act, 1926 
(c, 20), s. 136.” 

Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
911. J. K. B. 196. 


Part IIl—-What may be Assigned. 


47. Before this case add, ‘‘ 1873 Act, s. 25 (6), is 


now replaced by Law of Property Act, 1925 
(c. 20), 8. 136.” 
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58. Add. Annotation :-—Retd. Re Bower- Williams, 


Ez p. Trustee, [1927] 1 Ch, 441. 








Vol. VIII.—Choses in Action. 


Cases 63—110a. 








68, Add. Annotations :—As to (1) Refd. Cottage 82. Add. Annotation :—Refd. Gray v. Spyer, 
Club Estates v. Woodside Estate Co. (Amers- [1922] 2 Ch. 22. 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 84, Add. Annotation :—Refd. Norwich Union Fire 
[1927] 1 Ch. 606; Earle v. Hemsworth - Insce. Soc. v. Colonial Mutual Fire Insce., 
pe pee), 140 L. T. 69; Williams v. [1922] 2 K. B. 461. 
304. © Assurance Co, (1982), 87 Com. Cas. 86. oe ee :—Refd. Rye v. Purcell, [1926 ] 
67. Add. Annotations :— : F ote eae 
Caen Ee es enol! Ot, Add. Annolaiion i= Held Mdwandsios Motor 
( ) 48 T. L. R. 29, : : 
Distd. Harle v. Hemsworth R. D.C. (1928), 44 Union Insce., [1922] 2 K. B. 249. 
TY. L. R. 605. Refd. Williams v. Atlantic 938. Add. Annotation :——-Refd. Gottliffe v. Fdel- 
Assurance Co. (1932), 37 Com. Cas. 304. ston, [1930] 2 K. B. 378. 
78. Add. Annotation :—As to (2) Apld. Earle v. 94, Add. Annotation :—Consd. Re Lloyd’s Furni- 
Hemsworth R. D. C. (1928), 140 L. T. 69. ture Palace, Evans v. Lloyd’s Furniture 
77a. Retention money.) — Held: Palace, [1925] Ch. 853. 
retention money under a building contract, 106a, —— Grantee bound to attend at 
although not becoming payable until a later specified place to receive payments & give 
date than the assignment, constituted a receipts.|—Held: assuming such condition 
debt or legal thing in action which could be to be a valid one, there was nothing to prevent 
assigned, & could be sued for in an action the grantee from assigning the annuity to a 
without joining the assignors as parties.— third person.—ARDEN v. GoonAcRE (1852), 
G. & T. Earze, Lrp. v. HeEMswortH RuRAL 11 C. B. 8838; 21 L. J.C. P. 129; 18 L. T. 
Pee ee ae (1928), 140 L. T. 69; 44 O. S. 208; 16 Jur. 529; 138 E. R. 723. 
Cat wre a ate ; : 110a. —— .}—Testatrix by her will, dated in 
78. nee ee ae fe cane are 1862, gave a fifth share of her residuary 
x ve "i : Re W; it 1997 ry a [1924] estate to her daughter W. for life, with 
Sra cee Ny eenes | ] : ; remainder to her children, but if she should 
80. Add. Annotation :—As to (2) Refd. Allgemeine die without issue, which event happened, 
Versicherungs-Gesellschaft Helvetia v. Ger- ‘her share to go to her next of kin as if she 
man Property Administrator, [1931] 1 K. B. had not been married.’’ In 1866 J., another 
672. daughter of testatrix, married, & by her 
81. Add. Annotation :—Apld. Earle v. Hemsworth marriage settlement covenanted that any 
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R. D. C. (1928), 140 L. 'T. 69. 


———.}—The judgment of a 





immoveble property to call 
him to execute a lease is a chose in 


real or personal property to which she then 


the day of threshing, &, if required, at 


upon 
a certain elevator in the name of the 


foreign ct. creates a debt, & is prima 
facie assignable. — MUHAMMAD Mol- 
DEEN v. CHINTHAMANI CHETTAR (1929), 
I. L. KR. &2 Mad. §03.-~IND. 


PART III, SECT, 2, SUB-SECT. 3. 


77 il. ~-——-, }---M. who had con- 
tracted with defts. to do certain work 
for them, gave an order upon defts. 
in favour of H. & M., who aasigned it to 
pitfs. to pay to H. & M. “‘ any moneys 
due or to become duc on my contract... 
in consideration of moneys advanced 
by them to me for the purpose of 
financing this contract.’”’ Defts. 
acknowledged the receipt of the order. 
Afterwards certain payments were 
made by defts. to sub-contractors on 
M.’s direction, certain costs fn the 
action were paid to solrs. & execution 
creditors of M. attached monoys in 
defts.’ hands payable upon the con- 
tract Melee br arte an interpleader issue 
was directed & tricd :—Held: the order 
under which plitfs. claimed was not a 
legal] assignment of an existing chose 
in action nor an assignment of the con- 
tract: it was nothing more than an 
equitable assignment of a fund not yet 
in existence.— INTERIOR TRUST 
ve. Kesex BoRDER UTILITIES COM- 


78 {. Money accruing to assignor ‘by 
will.}—An amount which exors. are 
directed by the will to pay for the 
maintenance & education of an infant 
may be assigned by the person to whom 
they have become Hable therefor.— 
Re Grant Estate, MULLIN & MULLIN 
v. ANNABLE, {1928] 1 W. W. R. 894; 
22 Sask. L. R. 483.—CAN. 


PART II, SECT. 3. 


grantor Ln aeciraie yo sDON- 
"8 ~— .}-—McDon- 
ALD »v. PEDDLE, [1923] N. Z. L. R. 987. 

eb. To execute lease.|-——A right arising 
under an agreement with an owner of 





action, and as such movable pro- 
perty.—-WRARNE BROTHERS v. RUSKA 
IK NGINEERING WORKS (1928), I. L. R. 
7 Ran. 144,—--IND, 


PART III. SECT. 4. 


961i. Claim to compensalion-—~Damage 
fo lands— Assiqnabic.|\—By erection of 
a public work, a dam, the Crown 
expropriated the right to flood the 
land of V., who subsequently sold the 
property to H., with the right to 
recover compensation from the Crown ;: 
—IHeld; it was not an assigument of 
litigious rights, & H. was cntitled to 
recover compensation. — Rh. ». HYEr 


(1921), 69 D. L. R. 1733 21 Exch. C. 
kt. 76.—CAN. 
96 ii. —-—-.]—-By a clauso in a lease 


it was provided that in case the de- 
mised premises should be resumed by 
any authority, then out of the com- 
ensation moneys payable to the 
essor & lexsce, tho lessor shal) be en- 
titled to receive £8,440, & in addition 
£300 per annum or a proportionate 
art thereof for the unexpired term of 
he lease & the lIcssee shall be entitled 
to the balance :—Held: the clause in 
the lease did not operate as an equit- 
able assignmnent.—TooTuH v. BRISBANE 
Crry CounciL (1929), 41 C. L. HK. 212.-- 


AUS. 

@ i. -}—A right of 
pouon in at is not pereneh ess 
esseo under a crop payment lease, 
having becn Bene ad: while. threshing 
with a garnishee summons issued in 
@ auit against the lessor, sold all the 
crop in his own name & paid the 
lessor’s share of the proceeds into ct., 
meanwhile notifying the lessor that 
he would do so. The lessor after 
receiving said notice & a copy of the 
garnishee summons assigned to pltf. 
all his claims & demands against the 
lessee for ‘“‘ debts or rentals now due 
or to become due’’ under the lease, 
& all his interest in the crops wn 
thereunder. The lease req the 
lesaee to deliver the lessor’s share on 
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— 





The | 


lessor. The pitf., t.c. the assignee of 
the lessor, sued the lessee for damages 
on the ground of conversion.—JT/eld ; the 
action was not maintainable.—EKoOzaAK t. 
Mrstura, (1928]1 D.L. RR. 591; J1928] 
1 WwW. W. RR. 1; 22 Sask. L. RR. 208,--- 


li. ~~ ——- Claim by insurance 
company—Harving paid loas.|-—) Itfs., 
insurance cos., had insured premiscs 
which were destroyed by a fire which, 
as they alleged, arose from the vegli- 
gence of defts. Having paid the 
owners of the promises the amount of 


- the loss, pltfs. claimed to bo subrogated 


to the right of the owners to recover 
against defts. & also alloged they had 
taken assignments in writing by way 
of aubrogation to the right of the 
owuers, & they claimed in this action 
damages fur the negligence of defts. 
causing the fire:—Held; the action 
was a simple common law action 
in which the owners’ rights were 
asserted against the alleged wrong- 
doers, & a motion to strike out a 
jury notice given by defta. upon the 
ground that the action was one which, 
before 1873, was exclusively within the 
jurisdiction of the Ct. of Chancory, 
was refused.— ROYAL EXCHANGE 
Ass’cE. Co. v. GRIMBHAW BROTHERS, 
Lrop., {1928) 2 D. lL. R. 412 H 62 
O. L. R. 25.—CAN. 


lii, —-— — ~--- Nuisance, |}-——CANADIAN 
SURETY Co. v. Fincy, [1930] 2D. L. R. 
421.—CAN. 


PART II. SECT. 5. 


100i. Promise to pay over proceeds of 

litigation——Compromise of suit—Effect 
of agreement.}—Where there was an 
assignment of part of the fruits of 
litigation :—Held : even if they were 
to be regarded as non-existing property 
at the date of the agreement, the agree- 
ment attached upon the money being 
paid.—VATSAVAYA VENKATA JAGAPATI 
v. PoosaPpaTr VENKATAPATI (1924), 
L. R. 52 Ind. App. 1.—~—IND. 


Cases 110a—204b. 


was entitled for any estate or interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving J. her sole next of kin :—Held: 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
either a mere spes successionis, or must be 
treated as such, & was not assignable at 
law.—Re Munae, [1914] 1 Ch. 115; 88 
L. J. Ch. 243; 109 L. T. 781; 58 Sol. Jo. 


117, C. A. 
Annotation :—Refd. Re Lind, Industrials Finance Syndicate 
vw. Lind, (1913) 2 Ch. 345 

114. Add. Annotation: Ag to (1) Refd. Re Wait, 
[1927] 1 Ch. 606. 

118. Add. Annotations :—Refd. Re Dent, Ez p. 
Trustee, [1923] 1 Ch. 113; Performing 
Right Soc. v. London Theatre of Varieties, 
[1924] A. C. 1. 


119. 


124. 


125. 


153. 


154. 


160. 
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Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Oapron, [1923] 1 Ch. 192. 


Add. Annotations :—Consd. Smith v. Smith, 
eel 191; Walls v. Legge, [1923] 2 
e e 0. 


Add. Annotations :~—Consd. Smith v. Smith, 
[1923] P. 191. Refd. Campbell v. Campbell, 
[1928] P. 187; Re Nelson, Norris v. Nelson 
(1918), [1928] Ch. 920, n. 


Add. Annotations :-—Consd. Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Capron 
v. Capron, [1927] P. 243. 


Add. Annotations :—Refd. Capron v. Capron: 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 


Part I1V.—What amounts to an Assignment. 


191. Add. Annotation :- -Apld. The Zigurds (1931), 
47 T. L. R. 525. 


198. Add. Annotation :—As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


195. Add. Annolations :—Refd. Cottage Club 
Estates 1. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


Add. Annotations :-—As to (8) Refd. Williams 
v. Atlantic Assurance Co. (1932), 37 Com. 
Cas. 304. Generally, Refd. The Zigurds 
(No. 2) (1932), 48 'T. L. R. 559. 

Add. Annotation :—Consd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 29. 


Add. Annotation :—Refd. Bank of Liverpool) 
& Martins v. Holland (1926), 43 T. L. R. 29. 


204a. - ~.}—Plitfs., shipowners & brokers 
of West Hartlepool, acted as ship’s agents 
for the steamship Z., of Riga, & before 
making any necessary disbursements on 
behalf of or incurring any Liability in respect 
of the vessel obtained from the master the 
following atcha bia ‘“* Please pay the freight 
for my vessel, the Z., & all demurrage which 
may be payable under the charter, to my 
agents, Messrs. C. If. & Co., Ltd., & oblige.” 
The persons described in the document as the 
master’s agents were plitfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to plitfs. all 
freight & demurrage :—Held: the document 
operated as an assignment of the freight & 
demurrage & pltfs. were entitled to judg- 
ment.—THE ZIGuRDS (1931), 47 T. L. R. 526. 


196. 


200. 


202. 


204b. 


-.}—PItf., who had obtained judg: 
ment as first mtgee. against the proceeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s last voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assignment. The alleged notice con- 
sisted in the intervention by the mtgee. in 
an action by necessaries claimants who had 
arrested the ship, &/or in the terms of the 
mtgee.’s affidavit of interest filed in that 
action. The knowledge of the mtgee.’s claim 
was said to be proved by a letter written by 
the solrs. for the consignees or receivers of 
cargo. The material paragraphs of the 
supplementary agreement were as follows: 

‘‘'The mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. & this agreement & he is hereby 
empowered in his own name or in the name of 
the shipowners .. . to demand, sue for, & 
receive & give receipt for all moneys due to 
the shipowners in connection with the said 
steamship & to Sper such legal pro- 
ceedings as he may roper. ...”” 
‘* In relation to the ees capone with herein, 
where they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
& in their name at any time during the 
currency of this security to collect, sue for, 
receive & give effective receipts for all freights 
. « » Which may be or become due & owing 
to the shipowners... .’:—Held: (1) by 

Law of Property Act, 1925 (c. 20), s. 186, a 


PART Il. SECT. 13, SUB-SECT. 4. 


sc. Pension Act, 8s. 20 (3)—What 
amounts to charge-—Order under Collec- 
tion Act, lt. S. N. S. 1923.}-—-Crare sheath 
v,, Roscor (N, S.), {1929} 1 D. L. 


PART III. SECT. 14. 


-}—An_ option to purchase, 
seeciaed in a will, is is primd facie not 
purely ersonal but is neue by 
a optionec & transmissible by him 

his personal representatives.—PER- 





Yi. TRUSTEE Co. v. UNION TRUSTEE 
Nae 288. KR. N. 8. W. 222; 45 
N. 8S. W. W. N. 30.—AUS, 


sf. Non-negotiable promissory notes.) 
~——Promissory notes drawn in such form 
that they are non-negotiable, can be 
assigned in the same manner as an 
ordinary chose in action.—MERCOHANTS 
BANK OF CANADA t. GREENLEES, [1223] 
2 W. W. R. $31.—CAN,. 


. Land scrip. ee v. BatrT- 
ioe btu Y Peal 15 a . R. 323; 1 


W.L 
46 


PART IV. SECT. 1, SUB-SECT. 1. 

o i. ——.J}—McQuapE & CLARK v. 
MoncrierF & VisTraunrr (iG. C.), 
{1029} 1 D. L. RR. 782.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 

sk. Gencral rule.}—-An assignment is 
to be regarded as absolute, although it 
appears on its face that it ie only for 
the purpose of securing a debt lesser in 
amount, so long as it ues igh deplaay 
to be by way of charg — Re 
BLAND & ae ae (1918). 25 0. W. R. 
419; 300. L. R. 100; 6 O. W.N. 

§22. -—OAN, 


204c. 


PART IV. SECT. 2, SUB-SECT. 1.—A. 

205 x. —— —— Building contract 
appurtioning price between 1 ie 
third party. J—GRANT v. TRAVIS, [1924] 
nee L. K. 1164; W. 3 


Vol. VII.—Choses in Action. Cases 204b---236, 


legal assignment must be absolute & express 
notice thereof must be given to the debtor; 
the constructive notice upon which the 
mtgee. relied was not sufficient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgec.; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, in default of appearance, by 
(inter alios) the interveners, it was not a 
necessary condition that the mtgor. should 
be joined in the mitgee.’s action.—Tue 
Ziaurps (No. 2), [1932] P. 1138; 101 L. J. P. 
81; 48 T. L. R. 559. 


.]—Pitfs., while acting as agents 
for a foreign steamship in an English port, 
were asked to make disbursements & incur 
expenses on behalf of the vessel. Before 
doing so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
which was signed by the master with the 
approval & consent of the managing owner 
of the ship: ‘‘ Please pay the freight for my 
vessel, the Z., & all demurrage which may be 
eae’ under the charter, to my agents, 
~. A. Casper, Udgar & Co., Ltd., & oblige.” 
On June 15, 1931, on an cx parte motion, 
LANGTON, J., gave judgment for pitfs.’ claim 
for necessaries, & pronounced for the validity 
of an assignment to them of the freight & 
demurrage. At the reference to assess the 
amount of the claim the registrar, however, 
reported that the document was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had under it nothing 
in the nature of a right in rem against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 15, 1931, on the ground that 
the document was merely an ordinary agent’s 
authority to collect the freight, & that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a plitf.:— Held: on the evidence 
of pltfs., combined with the document itself, 
there was an equitable assignment of the 
freight & demurrage to pltfs.; where the ct. 








builder ds Operate 


2 Ww. R. 50. ow 


523 ; 
L. R. 417.—AUS. 


fact that, at the time, the fund on 
which the assignment was intended to 
had not yet come into 
existence.— LIVERPOOL & LONDON & 
GLOBE INSURANCE 
HaRTLEY & Forp, [1927] V. 
49 A. L. T. 70; 


was satisfied that there was no danger of 
fraud or harsh treatment of the assignor it 
could dispense with the presence of the 
assignor as a joint pltf.; & pitfs. could 
maintain their action in rem.—THE ZIGURDS 
(No. 8), [1932] P. 113; 101 L. J. P. 84; 48 
T. L. R. 561. 


204d. Amount recoverable by assignee limited.|— 
Deft. owed £285 to W., who owed money to 
pitf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that ‘ the 
amount recoverable under these presents 
shal] not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment :—Held : 
(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 
(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfis. were entitled to recover. 
— BANK OF LIVERPOOL & Martins, [/rp. v. 
HOLLAND (1926), 43 T. L. R. 29; 32 Com. 
Cas. 56. 

Annotation :—-As to (1) Refd. Earle v. Wemsworth R. D.C. 

(1928), 44 T. L. R. 605. 

205. Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. RB. 21; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 22]. <As to 
(2) Refd. Allgemeine Versicherungs Gesell- 
schaft Helvetia v. German Property Admini- 
strator (1931), 144 L. T. 705. As to (3) 
Consd. Performing Right Soc. v. London 
‘Theatre of Varicties, [1924] A. C. 1. Generally, 
Refd. Williams v. Atlantic Assurance Co. 
(1932), 37 Com. Cas. 304. 


211. Add. Annotation :—As to (1) Refd. Palmer v. 
v. Carey, [1926] A. C. 703. 


214a. .}—Order to pay money out of a 
particular fund gives the party a specific 
lien thereon.—SMITH v. EVERETT (1792), 4 
Bro. C. C. 64; 29 E. R. 780. 

Annotations :-—Reid. Crowfoot v. Gurney (1832), 9 Bing. 372; 

Best v. Argles (1834), 2 Cr. & M. 394. 

221a. Part of debt.|—BANK oF LIVERPOOL & 
MARTINS, LTD. v. HOLLAND, No. 204a, ante. 

236. Add. Annotation :—-Apprvd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
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intention that the interest in the same 
should at his own death pass to his 
nephews. S. subsequently died :— 
Held: there had been an effectual 
transfer of the beneficial interest, & 
at the death of A. the same passed to 
the two nephews.—-McINEANEY v. 
SHEVLIN, [1912] 1 I. R. 32.—IR. 


LTD. UW. 
L. KR. 
{1927] Argus 


Co., 
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sm. Authorising payment of sum 
in hands of gil pt Odi giving 
effect to verbal assignment.}-——CLARKE 
BROTHKRS, LTD. v. GOODIN & PEDER- 
BON, [1922] 3 W. W. R. 504; 68 
Dd, L. R. 192.—OAN. 

228 i. Assigning money due or to 
becume due—Under contract.J—It is no 
Objection to an equitable assignment 
of a claimn against a third person that 
the work upon which the claim is 
based has yet to be performed.—Re 
MATIHEWS SIERT METAL & ROOFING 
Co., LTp., kx p. MaRTIN, [1924] 1 
D. L. K. 761: 55 0. L. R. 262; 4 
0. B. R. 471.-—CAN. 

228 ii, Under policy.J—Held : 
the assignment was not vitiated by the 





PART lV. SECT 2, SUB-SECT. 1.— 


238i. Banker’s deposit recei: Sur- 
render to bank—New dence pene t 
taken out.}—-In order to transfer the 
bencficial interest in a deposit receipt, 
a written assignment is unnecessary. 
It is sufficient if the deposit receipt is 
surrendered to the bank, & a new 
deposit receipt taken out, with intent 
to pass the beneficial interest, in the 
names of the persons to whom tho 
depositor intends to pass the beneficial 
interest. §., the owner of a deposit 
receipt for 2900, surrendered the same 

the bank, & directed a new deposit 
receipt to be made out in the names of 
himself & his two nephews, with the 
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248 iii, ———,}—It is an essential 
requisite of an equitable assignment of 
a chose in action that the fund which is 
being disposed of shall be indicated in 
such a way that it can be identified.— 
DUNNETT v. WHITEWATER RURAL 
MUNICIPALITY, [1932] 1 W. W. R. 749 ; 
40 Man. L. R. 267 > 3 D. lL. R, 135,.— 
CAN. 

246 iv. —— -}~-Held: the 
order set out in the judgment, in the 
circumstances, was a good equitable 
assignment of moneys due from the 
board of a drainage district to a person 
who had a contract with it.—STIrRLING 
COLLIERIES, LTp. v. JONES, [1924] 4 
D, L. R. 1305: 3 W. W. R. 955.—CAN. 








Cases 250a—3254. 


250a. Directions to pay proceeds of cargo to 


A asda se P :—Consd. Frith v. Forbes 


creditor.]—An order by A. to B., directing 
the latter to pay over to C., a creditor of 
A., the proceeds of a cargo consigned by A. to 
B., creates no lien in favour of C.—HoLLanpD 


_& HumMBLE’s ASSIGNERS v. —— (1815), 1 


Stark. 148; 171 E. R. 427; sub nom. 
HEYWOOD v. WARING, 4 Camp. 291; sub 
aoe a acm Ez p. Herwoon, 2 Rose, 


1862), 31. 1. 


Giles v. Grover (1832), 9 Bing. 128: hateoie 


v. Scott (1843), 3 Hare, 39 


258. 


Add. Annotation :-—-Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 


258a. Agreement to pay proceeds into lender’s 


3138. 


338a. 
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256 i. Directions to agent to acll & pay 
proceeds into bank—FPrincipal paying 
for goods by es 
proceeds.}--KIDD v. HARDEN, 
NAL v. HARDEN, [1924] 4 D. L. R. 516 ; 
3 W. W. R. 

258 ai. Agreement to pay proceeds to 
lender-—Advances for purchase of goods.) 
—B. being indebted to a co. for the 
price of cheep wt which {t had purchased 
on his beha 


writi 


debte 
not to sell any of the sheep without phe 


written consent of 


bank—-Advances for purchase of goods.]— 
By a written agreement made in [917 a 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at | 
his bank; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 


agreement had not been repaid, & the trader | 


269. 
274. 
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had in his hands goods purchased under the 
agreement, & the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assete in respect of the advances not 
repaid :—Held: as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed.—PaLMEerR ». OarRBY, [1026] A. O. 
703; 065 L. J. P. O. 146; 185 L. T. 237; 
[1926] B. & O. R. 61, P. oO. 


Add. Annotation :—Refd. Re City Life Assce. 
(1925), 42 T. L. R. 465. 

Add, Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 


274a. S. P. BRADLEY v. —— (1744), Ridg. temp. 


280. 


| 808. 


307. 


H. 194; 27 E. R. 801, L. C. 

Add. Annotation :—As to (1) Refd. Rekstin 

v. Komseverputj Bureau (Bank for Russian 

Trade, Ltd.) (1982), 48 T. L. R. 578. 

Add. Annotation :—As to (1) Distd. Re 

a Norris v. Nelson (1918), [1928] Ch. 
n 


Add. Citations :—[1922}] 1 K. B. 21; 91 
J. K. B. 196; 126 L. T. 319; [1921] 
B. & O. R. 209. 


Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part V.—Notice of Assignment. 


See, now, Law of Property Act, 1925 (c. 20), 
ss. 136, 137. 


Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

.}-A. B. was entitled to a re- 


versionary interest in a fund vested in four 
trustees, of whorn he was one. A. B. mort- 
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by an agreement in 
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eas to the co. should continue COMMERCE ». 


W. W. R. 
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event of any sale with such consent to 


pay the nett proceeds to the co. in full 
r to the extent of his indebtedness. 
Some oi aa sheep having been sold :— 


proper assignment ; 
tinction between lodging a document 
as collatera) security & an assignment. 
-—~MERCHANTS BANK OF 
Se eaee: {1923} 2 W. W R. 931.— 


at. Indorsement of lien note.}—Held: 
to constitute a good equitable assign- 
ment thereof.—CAaNAaDIAN 
La Brash, [19138] 1 


354. Add. Annotation :—Refd. H. v. 
P. 206. 


certain notes ‘are lo 
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ty for the due paymen 
of all advances made or to be made to 
me by the bank "’ :—Held: 
there is 
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gaged his interest to 0. D., another trustee :— 
Held: C. D.’s notice in the transaction was a 
sufficient notice to the trustees of the mtge. ; 
but A. B.’s notice was not.—-WILLES »v. 
GREENHILL (No. 1) (1860), 29 Beav. 376; 
54 EH. R. 673; affd. on other grounds (1861), 

4DeG. F. & J. 147, L. CO 
H., [1928] 


d with the 


Co., LTp. v. Moorxg, [1926] 4 D. L. R. 
continuin 668.—CAN, 


PART V. SECT. 1, SUB-SECT. 1. 
311 1. pale aa ay yet aed 
debts.J-—-OKELL MORR. & Co. 
Dickson (1902), 9 B. C. ER. 181 —OAN. 
PART V. SECT. 1, SUB-SECT. 3. 
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PART V. SECT. 8, SUB-SECT. 38. 


ad. Of debtor. }—Notice to the solr. of 
debtor that the claim against the latter 
was to be paid to a third party is notice 
to debtor himself that such claim had 
1922] been ed.—8T. JOHN & QUEBEO 
ERRILL, fia) Ry. Co. ». BANK OF sr srherc NORTH 
“" America & HIBBARD (1921) 87 
D. L. R. 650: 628.0 ©. 34g, —CAN, 


PART V. SECT. 4. 
sf. Before action—Judicature Act, 


ee before 


i a1 (6). er eee ELEOTRIG 

Baa RAILWAY, Lieat hide Co. ® 

dweunder DOMINION ‘Tanxmnins, LD - (1918), 46 
NERY N. B. R. 408 8.——OAN. 


398. Add. Annotation :—Refd. Garland v. Archer- 


Shee (1930), 142 L. T. 448, 


406. Add. Annotation :—Refd. Garland v. Archer- 


Shee (1930), 142 L. T. 443. 


407. Add. Annotation :—Refd. Garland v. Archer- 


Shee (1930), 142 L. T. 443. 


417. After this case add “ See, now, 


Act, 1925 (c. 20), s. 137.” 


421. Add. Annotation :—Refd. Garland v. her- 
Shee (1980), 142 L. T. 448. ’ ene 


Law of Property 


Vol. ViI.—Choses in Action. Cases 303-544. 


440. Add. Annotation :-—Refd. Knight v. Knight, 


[1925] Ch. 885. 


460. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. 


. 669. 


461. ddd. Annotation :—Consd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 
468. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. ©. 782. 


Part VI—Effect of Assignment. 


475. Add. Annotations :—As to (1) Refd. Re Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
a ak As to (2) Refd. Weld v. Petre, [1929] 


483. Add. Annotation :—Apld. Mabro v. Eagle 
Star & British Dominions Insurance Co., 


[1932] 1 K. B. 4865. 


488a. —— ——.]—G. & T. EARLE, 
HEMSWORTH RvuRAL District Counct, No. 


77a, ante. 


485. Add. Annotations :—Refd. Cheshire County 
Council v. Hopley (1928), 130 L. T. 123; 


PART V. SECT. 5. 


b i. ; That alleged assi 
possession of notes.|—Although debtors 
may have known that notes were 
in the possession of a bank, the alleged 
assignee :—Held : this was {nusufficient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty in debtors to inquire of the 
bank.—MERCHANTs BANK OF CANADA 
PP aaa [1923] 2 W. W. R. 931. 





e haa 


PART V. SECT. 6. 


881 fi, ——— —-——- ——.]}—On an 
assigninent of a debt the pl notice 
in writing to the debtor which under 
sect. 37 (m) of Judicature Act 
required to complete the transfer of the 
legal right to the debt need not be in 
any specia) form, it being sufficient if 
the effect upon the debtor is to convey 
to him with sufficient certainty the 
fact that the right to denand payment 
has been transferred to a certain third 
person a8 assignee.GENERAL MOTORS 
ACCEPTANCE CORPN. & WILLIAMSON 
v. JOHNSON, [1930] 2 W. W. R. 167; 
4D. L. R. $91: 24 Alta. L. R. 475.— 


PART V. SECT. ay SUB-SECT. 1.— 
- (a) i. 

o. Add “‘ Revad. 475. C. R. 318; 10 
D. L. R. 232: 23 W. L. R, 445.” 

pi. -———.]-— The assignee of an 
at re interest in personal estate 

thout notice of an existing earlier 
a gain pny simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notice is aren by an 
assignee earlier in poin 
GORDON v. GORDON, [1924] 2 D. L. R. 
74: 1W. W. R. 908: 18 Sask. L. R. 
187.—CAN. 


PART V. sath 9, SUB-SECT. 1.— 


ak, dssignments of money payable 
under commission certificates —Cerlifi- 
cates not ignable-—-Order for payment 
eneh to frat assignee—Certificates 
anded to second assignec.}—J. 1. Case 
THRESTING MACHINE ('o. 0. GENERAL 


asignment will 


LTD. »v. 


MoTORS ACCEPTANCE CORPN., [1924] 
Ps L. R. 1297; 3 W. W. RR. 694 


PART V. SECT. 10. 


sl, Registered judgment—Notice given 
against creditor—Of assignment.j—If a 
vendor of land, in order to secure an 
indebtedness, assigns all the moneys 
due or to become due under the agree- 
ment of gale, such assignment not being 
registered, but due notice thereof being 
given to the purchaser, the assignee will 

entitled to the moneys as against one 
who subsequently obtains & registers 
judgments against the vendor.— 
CANADIAN BANK OF COMMERCE ¥V. 
RoyvaL BANK OF CANADA, [1921] 2 
W. W. R. 462; 60 D. L. R. 275; 29 
B. C. R. 407.—CAN. 


- PART VI. SECT. 2, SUB-SECT, 1. 


sm. Assignment as security—Pay- 
ment of debt—Direction by assignee for 
payment o moneys to assignor—Itight 
of assignor to sue in own name.)-— 
ELLIOTT v. LE PaGE (Man.), [1929] 3 
D. L. R. 912.—-CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 


476 ti, -—— Money due under 
agreement for sale—Power to cancel 
agreement.}—Where a vendor of land 
under agreement for sale assigns the 
moneys due under the agreement for 
sale & notice of the assignment, 
equitable or legal, is given to debtor, 
it is not open to the vendor & 
debtor to cancel the agreement with- 
out the concurrence of the assignec.— 
UNION BANK OF CANADA tv. DUTCZAR, 
Abe 3D. L. R. 457: 2 W. W. R. 
64.—CAN. 


PART VI. SECT. 8, SUB-SECT. 1.—A. 
ti. ——— Of contract for sale of land.}-~ 
I ATE INVESTMENT Co., LTD. ». 
Mosss (1928), 28 S. R. N. 8. 
45 N.S. W. W. N. 176.—AUS. 
sore ‘revsd. in part, 4 A. R. 
ei. ——— Of Hen.}—Pitf., asalgnee of 
threo several claims of workmen who 
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ee 


The Koursk, [1924] P. 140; Venn v. Tedesco, 
[1926] 2 K. B. 227. 


504. Add. Annotation :—Refd. 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


509. Add. Annotation :—Refd. Performing Right 
see io wea Theatre of Varieties, [1922] 
2K. B. , 


519. Add. Annotation :—Roefd. 
Bank of Canada (1925), 41 T. L. R. 625. 


544. Add. Annotation :—Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 


Republica de 


Allen v. Royal 


had liens under Woodmen's Lien Act, 
commenced an action in his own name 
without serving any notice of the 
assignment upon debtor :—Held: pitt. 
could bring an action in his own name 
without giving the notice referred to 
in Jud. Act, s. 19 (5).—BARNES v. 
Brack, [1925] 3 D. L. R. 65; 58 
N. Ss, R. 69.—CAN. 


PART VI. saad 
° a * 

m i, —— —— Hffect of Land Titles 
Act, 8s. 101.}—ARMBTRONG v. MARSHALL 
(1915), 8 W. W. R. 300; 19 D. L. R. 
183 ‘ 8 Alta. L. kK. 449.—-CAN. 


PART VI. wa B} SUB-SECT. 1.-- 


re anaes 1.— 


ete 





512 ia. -—— a a 
Pitf. brought action on July 2, 1929, 
for balance of account for gouds sold & 
delivered. On Oct. 25, following, pltf. 
assigned the debt to three persons who 
on the following day assigned the debt 
to M., & on Jan. 1, 1930, M. re-assigned 
to pltf.:—Held: the several assign- 
ments were merely equitable, & pltf. 
was the proper person in whose name 
the action should be brought.—Movat 
Bros. & . wv. WARNIER, [1931] 1 
D. L. R. 569; 43 B.C. R. 238.—CAN. 


PART VI. SECT. 5, SUB-SECT. 2. 


§50 iii, —~—- ———]}—-SHEPHERD 0. 
LIVINGSTON, [1924] 1 D. L. R. 7233; 1 
W. W R. —CAN. 


§50 iv. ——~. | —MCPHERSON tv. 
LEES (ANDREW), LTp., [1926] N. Z. 
L. R. 623. Ze 

sw. Payment to assignee—Money 
due under agreement for sale—Covenant 

assignor to convey on pa : 

ere a vendor has covenanted in writ- 
ing with an assignee to convey the land 
to the poe on payment of the full 
amount of the ase-money, the 
purchaser is protected as to title & 
may safely make his payments to the 
ansignee; & the assignee can sue on 
the purchaser’s covenant to pay con- 
tained in the agreement.-—-UNI10ON BANK 
oF CANADA ¥. DutczaK, [1924] 3 
D. L. R. 457 ; 2 WwW. W. R. 864.—CAN. 





Cases 592—-624a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Part VIl—Assignment subject to Equities. 


592. Add. Annotation :—As to (2) Refd. Lawrence 


v. Hayes, [1927] 2 K. B. 111. 


601. Add. Annotations :—Consd. Re Pinto Leite, 


601a. 


624a. 


Annotations :-——Consd. Edwards v. Jones (1836), 1 
296; Beatson v. Beatson (1841), 12 Sim. 281. Distd. 


te 


565 fii. 
proper assignment, notes lodged eth 
a bank as a gencral & continuing 
security for the brs payment of. all 
advances made 
be taken by the ‘sesignoe subject. £0 
any equities 
original parties.—MERCHANTS BAN 
OF CANADA tv. GREENLEES, (1923), 2 


Kx np. Des Olivaes, [1929] 1 Ch. 221. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 45. 


ee of debt payable in futuro. ]-— 
—In 1918, C., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. I, 
1917, upon the terms (inter alia) that interest 
& commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 

In 1920, by C.’s direction, the debtor firm 
transferred C.’s debt by a book entry into 
the name of F., V. continuing to receive 
interest & commission as before, & on Feb. 24, 
1926, F. made an equitable assignment of the 
debt to V. Notice of the assignment was 
given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 

F. was under a liability to the debtor firm in 
respect of certain accommodation bills for 
which, as between F. & the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 
& were sige ot ears adjudicated bkpt. 
In a claim ee prove in the firm’s 
bkpcy. :—Hel the el elle by F. to V. 
was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assignment but 





604. 


605. 


was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date; nor did the fact that the 
debt assigned was a debt payable in futuro, 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the assign- 
ment of a chose in action.—He Pinto LEITE 
& NEPHEWS, Ex p. Des OLrvags, [1929] 1 Ch. 
221; 98L.J.Ch. 211; 140 L. T. 587; [1928] 
B. & C. NR. 188. 


Add. Annotation :—-Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 


Add. Annotations :—As to (2) Distd. Re Pinto 
Leite, Rx p. Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. 111; 
Earle v. Hemsworth R. D. CO. (1928), 44 
T. L. R. 605. 


607a. For breach of warranty by assignor—Against 


claim for instalments due under assigned 
agreement—Judgment obtained for damages 
for breach of warranty.}—The owner of a 
business sold it to deft. on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf., as assignee, 
against deft. for payment of instalments duc 
under the assigned agreement, deft. claimed 
to set off the amount of the judgment. PIitf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim :—Held: the set- 
off was valid.— LAWRENCE v. HAYES, [1927] 
2K.B. 111; 96L. J. K. B. 658; 187 L. T. 
149; 913J.P.141; 43 7. L. R. 379, D.C. 


Part Vill—Voluntary Assignments. 


613. Add. Annolalion :—Consd. Macedo v. Stroud, 


[1922] 2 A. O. 330. 








cited in 12 Sim. at p. 291. 


My. & Cr. 


PART VII. SECT. 1. 
.J—Even assuming 


equities 





r to be made, must 


{1925} 3 W. 


existing between ers 








|—SLOANE v. CaDOGAN (1808), 


Meek v. Poe (1843), 1 Ph. rhe 
Manning (1851), {| De G. M. & G 
Aetee (1854), Kay, 711. 
(3831), 2 Russ. & M. 
1 Haro, 458 ; 
v. Bridge toes 852), 


1207 


2S 


against an assignee war 
induced by fraud, such clause falls 
with the contract, except where debta: 
ig estopped as against the assignee h 
from setting up the frand. Pia nal te 
v. RAILTON, ieee) 3D. L. R. 1080; 
R. 136: revsg., (1925) 
2 oe Ww. i 196. —CAN. 





oy bank. own a Y eroditor. 
a ge eld securities for its debt 


Apld. Kekewich v. 
- 1763; Donaldson v. 
Refd. Fenner v. Taylor 
i90; M‘Fadden v. Jenkyns (1842), 
Price v. price (1851) 21 L. J. Ch. 53; Bridge 
A Beauv. 3153; Voyle v. Hughes (13854), 

Gilbert tv. Overton (1864), 4 New Rep. 
’ Glems - ties (1871), 7 Ch. App. 71. 


(G. F.) & Uo., Lip. v. PERDUE, 
be aaa v. eras & WATON, | Oe 

q — N utice of Ras _ 
assignor—Whether ussignee bvound.}—~ 
McBRIDE v. ONTARIO JOCKEY CLUB, 
Press Se 1D L. Re 4143 58 


umment Of = paRT VII. SECT. 2, SUB-SECT. 1. 


W. W. R. 931.—CAN. ti, ——.]-—— ROYAL BANK OF CANADA 
566 iv. Kffect of express con- which were subject to orders from the 6 GbE TAFSON, [1924] : W. W. KR. 644; 

tract.) —- Notwithstunding Choses in debtor to pay certain other creditors 33 LB. C. R. 379.—-CAN 

Action Act, R. 8. 4., 1920 (co. 202), 8.5, out of the surplus of the proceeds 

debtor can contract. with creditor, thereof over & above the amount duo PART VII. SECT. 2, SUB-SECT. 4. 


for good consideration, that he will not the bank:—Held: a third party b Li 

avall himself of his right to set up purchasing the securities from the bank 604 ii. Add revad, in part, 26 
against the croditor’s assignee any with full knowledge of said orders placed A. K. 179.’ 

equity existing between the creditor &  himpelf in the position of the bank & 604 Iv. --——- -—~.)-—-lovat BANK 
himself. If the contract which in- assumed whatever Liability the orders or CANADA v. GUSTAFSON, [1924] 1 
cludes the clause not to set up the imposed upon the bank.—Srernens W. W. RR. 544; 33 B.C. R. 379.—CAN. 
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634. For ‘“ Held: 


PART IX. 


pi. Under Assignment of Book 
Debts Act, 1923 (ce. 29).}—Re Raport, 
DENISON 0. UNION BANK OF CANADA, 
[1925) 3 D. L. R. 1058: 57 O. L. R. 
374; 5 C. B. R. 811.—CAN. 


pi. —— ~—-—.J—K., on June 8, 
mado a chattel mtge. to pltfs. on his 
stock-in-trade, & by the same instru- 
ment purported to assign to pltfs., 
as additional security, all present & 
future book debts arising out of or 
connected with K.’s busincss. The 
affidavit of bona 8s described the 
instrument as a bill of sale by way of 





(1) as it was the intention of 
the settlor,’’ etc., read “‘ Held: (1) as it was 
not the intention of the settlor,”’ etc. 


Vol. VI0I.—Choses in Action. 


Add. Annotations :—As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
As to (3) Consd. Macedo v. Stroud, [1922] 2 


A. 0. 330. 


mtge. & assorted that it was not taken 
for the purpose of protecting tho 
** goods & chattels ’? mentioned therein 
aeetnst tho creditors of the mtgors., 
etc. :-—-Held: the instrument did not 
soinply with above statute & was 
inv as an assignment.—WEASTLAKE 
v. MARTIN, [1930] 4 D. L. R. 805; 66 
O.L. R. 89; 11 C. B. R. 4693 varg., 
11 C. B. I. 87.—CAN. 

Pp iii. Under Assignment of Book 
Debts Act, R. S. O., 1927.}—The Assign- 
ment of Book Debts Act, HK. S. O., 
1927, confers no greater right upon an 
assignoe of a chose in action than he 
had before. All it docs is to make a 





CHURCHYARD. 


ment of 
1924 (c. 


Case 634. 


general assignment of book debts void, 
as against creditors & subsequent pur- 
chasers or mtgees. in good faith & for 
valuc, unless registered. By registra- 
tion pltf. co had preserved whatever 
rights it acquired by virtue of the 
assignment & no more.—SNYDER’B, 
LTp. v. FURNITURE FINANCE CORPN., 
Lrp., {1931} 1 D. L. R. 398; 66 
O. Li R. 79.-—CAN. 


sp. Book account-—Under <Assign- 
of Book Accounts Act, R.S. B.C., 
16).J—VERNON HARDWARE 
. v. Rew & Rermnnard (BL. C.), 
[1927] 2 Ww. Ww. R. 117.—CAN, 


Sce BurtaALts: EcciesrasticaL Law. 


CINEMATOGRAPH. 


Sce THEATRES. 


CITIZENS. 


See ALIENS; CONSTITUTIONAL LAW; LocaL GOVERNMENT. 


CITY. 


See LocaAL GOVERNMENT ; METROPOLIS. 


CIVIL LAW. 


See EXccLesrasticaL Law. 
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ENGLISH AND Empire DiaEst SUPPLEMENT. 


CIVIL RIGHTS. 


See ALIENS; CONSTITUTIONAL Law; Royau Forces; and titles passim. 


Arraigns, of 


Articled 
Assize, of 


Barristers’ -- 
Ecclesiastical 


Justices, to 


Local Authorities, to 


Parish 


Peace, of the 


Town 


CLERK 
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S. 


ee 


See CRIMINAL Law. 


SOLICITORS. 
CRIMINAL Law. 
BARRISTERS. 
ECCLESIASTICAL Law. 
MAGISTRATES. 

LocaL GOVERNMENT. 
ECCLESIASTICAL Law. 
LocaLt GOVERNMENT. 
LocaL GOVERNMENT. 


17. 


18. 


20. 


20a. 


21a. 


gc. 


rigbts or privileges of members of a 
club are not in any way affected, nor 
the property of the club in any way 


Vol. VII. Cases 11—46a. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part Il--—Jurisdiction of the Courts. 


11. Add. Annotation :—Consd. Cookson v. Harewood (1931), 101 Ll. J. K. B. 304, n. 


Part Ill——Constitution and Internal Arrangements. 


Add. Annotation :—Consd. Morgan v. Driscoll 
(1922), 38 T. L. R. 261. 


Add, Annotations :—As to (1) Consd. Lamber- 
ton v. Thorpe (1929), 141 L. T. 638. Refd. 
Maclean v. The Workers’ Union, [1929] 1 Ch. 
602; Chapman v. ITllesmere (1932), 48 
T. L. R. 309. 


Add. Annotation :—As to (1) Consd. Morgan 
vw. Driscoll (1922), 38 T. L. R. 261. 


——— To alter qualification for membership. 
eae v. ALDENHAM (1928), 72 Sol. Jo. 
Notice of general meeting—Who entitled to.) — 
Pitfis. were the captain & the secretary of the 
women’s section of a golf club, of which deft. 
co. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that mecting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid :—Held: 
under the rules women members were not 
ful] members & were not entitled to receive 
notices of gencral meetings, & the action 
failed.—CoLE uv. MERTON PARK (WIMBLE- 





PART II, 
Validity of rules.}—Where the 


2W. W. 


; Gotr CLus, Lrp. (1927), 43 T. L. RK. 
400. 


23. Add. Annotation :—As to (1) Distd. R. v. 


35. 
88. 


39. 


39a. 


to natural justice, or in violation of the 
rules of the society, or done 
CUTLER v. Law Socrery OF MANITOBA, 
{1930} 3 W. W. RR. 387; 
653; 4 D. 


L 


. RR, 453; 


General Medical Council, [1930] 1 K. B. 562. 


Add. Annotation :—As to (2) Expld. Maclean 
v. The Workers’ Union, [1929] 1 Ch. 602. 
Add. Annotations :—Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, General Union of 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. C. 440. Folld. Wing v. Burn 
(1928), 44 T. L. R. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 
Add. Annotations :—As to (1) Refd. A.-G. v. 
Swan, [1022] I K. B. 682; Bombay Official 
Assignee 7. Shroff (1932), 48 T. L. WR. 443. 

| —-WING v. BuRN (1928), 44 
T. L. R. 258, 











-]—In an action against the 
officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (b) whether the 
council has given pltf. a fair hearing, & 
(c) whether the council has acted in good 
faith. —-LAMBERTON v. THORPE (1929), 141 
L. T. 638; 45 T. L. BR. 420. 


PART III. SECT. 2, SUB-SECT. 2.—B. 


29 iv. - ~.}—Nesp., boing 
charged with having grossly miscon- 
ducted himself within tho meaning of 
a rule of applt. club, was summoned 


Cem 
® 


affd., {1931} 
39 


injured, the ct. has no jurisdiction to 
consider the legal] validity of the rules 
of the club, nor to grant an injunction 
against the commission of acts merely 
criminal or merely illegal——WatTT v, 
MACLAUGALIN, (1923] 1 1. R. 112.—IR. 


12 ii, —— Majority of members acting 
tllegally-~—Injunction. }—BRYLINSKI  v. 


INKOL (1924), 65 O. L. R. 369.—CAN. | 


sd. Dispute outside province of 
domestic tribunal.}—Where the rules of 
a voluntary society provide that 
certain disputes & complaints should 
come before the domestic tribunals the 
law cts. will not as a rule usurp their 
functions, but where a dispute arires 
with which the rules never designed the 
domestic tribunals to deal, the law ots. 
will not refer the matter to the domestic 
tribunals but wil] themselves deal with 
i BP v. SOUTH AFRICAN COUNCIL 
OF THE AMALGAMATED ENGINEERING 
Union, [1930] App. D. 225.—8. AF. | 


k 

PART III. SECT. I, SUB-SECT. 1. 
o i. -}—A person on becoming 
a member of a lawful asaocn. or society 
ig, subject to ita constitution, bound 
by the decisions of the society ou 
matters of dispute between him & the 
sovuiety, unless such decision is contrary 





Man. L. KR. 535,.---CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

fi. Necessity for unani- 
mous vote or consent of all members. }—~ 
BRYLINSKI v. INKOL (1924), 55 O. L. R. 
3869.—CAN. 

{ ii, A rule prescribed 
that no future motion to open the 
links for play on Sundays ehould be 
pussed unless by a majority of two- 
thirds of those Waraarl & voting :— 
Held: the repeal of the rule did not 
itself require a two-thirds majority.— 
be ve MaChAvOR ys {1923} 11. R. 
] a. e 


PART Ul. SECT. 2, SUB-SECT. 2.—A, 

241. Power to cxpel after inquiry 
by committee—Inadequate inquiry.|\— 
MONTGOMERY v. LEZ STRERE (1928), 
29 W. A. L. R. 70.—AUS., 

26 1. Power to expel for infringing 
rules.}—~Where a club was registered 
under Cos. Act:~—- Held; the com- 
mitteo were not in law the directors 
of the co. & had no authority to exer- 
cixe the powers of directors to exclude 
te from Reece of the club.— 

URPHY v. SYNNOTT, (1925) N.I. 14.— 
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before a meeting of the club committee 
to show cause why he should not be 
dealt with under the rule. He was 
aware of the details of the charges 
preferred against him before attending 
the meeting. but. having attended ag 
requested, & having failed in the 
opinion of the committee to justify his 
conduct, war suspended from member- 
ship. He took action against the club 
to have the suspension removed, & 
for damages, on the ground that the 
committee’s decision, ne been 
arrived at without aforeing im an 
opportunity of cross-examining the 
witnesses against him, was contrary 
to the principles of natural justice :— 
Held: the committee was not bound 
by the formal] rules of evidence, & 
the inquiry having been conducted 
in accordance with the club’s roles 
& the decision of the committee arrived 
at in good faith, in pureuance of an 
honest desire to protect the interests 
of the institution, after resp. had been 
even every facility for presenting a 
efence, the suspension was not con- 
trary to the principles of natural justice, 
notwithstanding that no opportunity 
was given to cross-examine’ the 
witnesses.—PERRY v. FEILDING CLUB, 
[1929] N. Z. L. R. 529.—N.Z. 


Cases 58a—110. 


53a. 


91a. 


——— Claim by member for proportion of—On 
winding up of club.|—A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & .by the articles H. was 
appointed governing director for life & the 
manngement of the club was vested in her. 
In 1915 H. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members & five guincas for town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 

ar. 
executive committee, issued a writ for arrears 
of rent, & on recovering summary judgment 
closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove as 
creditor for general damages & a proportion 
of her subscription for 1919, B., another 
member. claimed general damages, the return 


61. Add. Annotation : — Apld. 
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of her entrance fee & the proportion of her 
subscription for the current year :—Held: 
A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, & in the case of 
B. to a return of the entrance fee; & the 
damages should be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, & in the case of B. at 
£14, which also included the entrance fee & 
proportion of her subscription.—Re Curzon 
SynpicaTR, Lrp. (1920), 149 L. T. Jo. 232. 


. wi : 54 For ‘‘ Entrance fee payable. by instalments ”’ 

bee A a aeons eee te eee read ‘‘ Entrance fee—Payable by instal- 
ments.’’ 

54a. ——~— Claim by member for return of—On 


winding up of club.|—Re Curzon SYNDICATE, 
Lrp., No. 53a, ante. 


Wimbledon & 
Putney Commons Conservators v. Tuely 
(1930), 47 T. L. R. 17. 


Part IV.—Liability of Clubs and Members. 


—-— Liability for loss or damage to member’s 
goods— Effect of negligence—Construction of 
rule.]— One of the rules of a proprietary club 
provided that the proprietors would not be 
responsible for the luss of or damage to any 
article brought by members or guests into 
the club but would take all reasonable care 


of articles for which a receipt would be given 
if the same were deposited in the office :— 
Held: the rule covered loss or damage 
caused by negligence.—ORCHARD tv. CON- 
NAUGHT CLUB (1930), 46 T. 1. R. 214; 74 
Sol. Jo. 169. 


Part Vi.——Dehentures. 


105. Add. Cilalions :—[1922]1 Ch. 51; 91L. J. Ch. 93; 126 L. T. 225. 


Part Vil—Duty Payable by Clubs. 


106. Add. Annotation :—As to (3) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIIl—Sale of Intoxicating Liquors in Clubs. 


109. Add. Annotation :— Refd. A.-G. v. Swan, 


[1922} 1 K. B. 682. 


PART 1. SECT. 2, SUB-SECT. 2.—E, 


49 ii. ——. «}—A club incor- 
porated under Incorporated Societies 
Act, 1908, which acting by its executive 
committee wrongfully & in breach of 
the elub’s rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the committee, acting 
within the scope of their authority, 
are not personally Hablo in tort for 
inducing or prucuring such breach of 
contract.— HENDERSON v. KaNs & 
HA seal a 11924) N. Z L. R. 


3.— «de 








sh. Declaration of membcrship.}- - 
Pitf., a member of a society which was 


incorporated under Societies Act, 1924, 
& which owned property, was coxpelied 
therefrom without having been given 
notice of the proceedings against him 
or particulars of the charge or names of 
the complainants :—Held: he was 
entitied to a declaration that he had 
been sahara expelled & was still a 
member in good standing of the society. 
—KLIS ». POLISH SOCIETY FOR 
BROTHERLY AID OF COLEMAN, [1932] 1 
W. W. R. 683; (193212 D. L. HK. 136; 
26 Alta. L. KR. 90.—CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

70 ti. ——— Money lent to lodye.}— 
Where a person gives credit. to an ab- 
stract entity, such as a club or lodge, 
he can look to those who assumed to 
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110. Add. Annolation :—Consd. Watson uv. Cully, 


[1926] 2 K. B. 270. 


act. for it & those who authorised or 
sanctioned that being done, | 
absence of anything indicating 
contrary.—-FINLAY « BLackK, [1921] 
2 W. W. KR. 907.--CAN. 


PART IV. SECT. 2. 


se. General rule.|—If abilities are 
to be fastened upon any members of an 
unincorporated voluntary aasocn. it 
must be by reason of the acts of thase 
members themselves or their agenta, & 
the agency must be made out by the 
erson who relics on it, for none ia 
mplfed oy the rere fact of assocn.— 
Torws v. ISAAC, pees Re D.L. RR. 719; 
1 W. W. R. 817; 38 Man. L. R. 201; 
revg. in part, (1928] 1 W. W. R. 643.— 


1118. ——— ——— Whether in “ club ’’—Temporary 


premises.|—The word “club” as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

here, on the occasion of a féte, a regis- 
tered club engaged a room adjoining the 
ground on which the féte was to be held, & 
there supplied intoxicants to members other- 
wise than in the permitted hours :—Held : as 
the room in question was not habitually used 
for the purposes of the club, no offence had 
been -committed under the above sect.— 
WATSON v. CULLY. [1926] 2 K. B. 270; 95 
L. J. K. B. 654; 1385 L. T.28; 903. P.119; 
42 T. L. R. 520; 24 L. G. BR. 8573 28 Cox, 
C. C. 194, D. C. 


Annotation :—Refd. Cerne: Griffiths, Peacock ov. Same 


111b. 


1 36. 


136a. 


sf. 


Right of members to store beer al 
elub.j—Menbera of a club on = pur- 
chasing beer from a Govt. vendor may 
store it at the club, & the club fsentitled 
to av letRe a fee for atorage & service. 
—R. . 

67.— CAN 


sg. ** Distributing ’’ beer by servant of 


“"), 95 LL JI. K 








—_— Additional unregistered 
premises.]—Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
miscs, additional premises which were at a 
considerable distance & which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), 5. 94:—ZJleld: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied “ in 
a club’”’ within the above sect., & the con- 


Part IX.-—Betting and 


Add, Annotations :—Apld. R. v. O. K. Social 
& Whist Club (1929), 44 TN... L. R. 570; 
Daniels v. Pinks, [1931] 1 K. B. 374. Consd. 
Davis v. Parker, [19381] 2 K. B. 210. Refd. 
ee v. Moncrieffe (1926), 43 T. TOR. 
(1927), 20 Cr. App. Rep. 38. 
Whether members’ club is.}]—The 
committee of management of a members’ club 
installed in the club certain machines for 
the usc of members only & for the purpose 
of giving additional pleasure to the members. 
The machines were operated by means of 
oe inserted in a slot. The player, 
aving first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars & fruits. 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 


Se menemeentenaeaeitad 


PART VIII. SECT. 8. 


No payment 


Roce (1923), 32 B. C. R morning. 


R. v. Berg, Britt, Carré & Lummics | 


| 
| 


, 
? 
‘ 


{ 
H 


club— What amounts to.J—R. v. RooK 
(1923), 32 B. C. R. 67.—-C 


sh. Supply during 


The secretary informed an oR 
officer of police, who had come upon ' 
the premises, that the members had not 
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AN. 


rohibited houra— 
-}~Three members of 
a club were found drinking liquor at the 
bar of the club premises one Sunday 


Vol. VIIL—Clubs. Cases 11la—136a. 


viction must be quashed.—CLARKE  v. 
Grirritns, PEACOCK v. GRIFFITHS, [1927] 1 
K. B. 226, 95 L. J. K. B. 905; 135 L. T. 58 ; 
90 J. P. 151; 42 T. L. R. 541; 24 L. G. R. 
466; 28 Cox, C. C. 240, D. C. 


127a. Permitted hours on Sunday—Fixed number 


between specified hours-——Discretion of club to 
alter limiting hours.}—Licensing Act, 1921 
(c. 42), s. 2 (1), provides that ‘‘ The hours 
during which intoxicating liquor may be sold 
orsupplied on Sundays... inany ... club 

. shall be as follows, that is to say, five 
hours, of which not more than two shall be 
between 12 noon & 83 in the afternoon, & 
not more than three between 6 & 10 in the 
evening. ...’3; & s. 2 (2) provides that 
‘* Subject to the foregoing provisions, the 
permitted hours on Sundays shall be such as 
may be fixed... in the case of a club in 
accordance with the rules of the club... .” 
In a golf club the permitted hours on Sundays 
were fixed by a rule of the club at five hours, 
namely, from 12 noon to 1.30 p.m.. 2 p.m. to 
2.30 p.m, & 4.30 p.m. to 7.30 pm: & 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
club -on a Sunday at 5 p.m. :—J/eld - on the 
true construction of above sect. the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
whole of which should be between 12 & 
83 p.m., & a period of not more than three 
hours, the whole of which should be between 
6 & 10 p.m., & consequently that the supply 
in question was not authorised by the sect. 
——Brown v. Joyce, [19381] 1 K. B. 643; 100 
L. J. K. B. 168; 144 L. T. 552: 95 J. P. 
41; 47 T. L. R. 200; 75 Sol. Jo. 80; 29 
L. G. R. 126; 29 Cox, C. C. 278. 


wd ba 


Gaming in Clubs. 


matically filled a jack pot from its winnings. 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user otf 
which persons had been convicted under the 
Gaming Houses Act, 1854 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, 
& that gaming upon the machines in a 
members’ club was therefore not unlawful 


paid for the liquor, but that he had 
given it to them, thinking he was 
entitled to do so :~--Held : the secretary 
had been rightly convicted on a charge 
of supplying liquor on licensed premises 
uring prohibited hours.—Re DUFFEL, 
Liz p. TURNBULL (NO. 2) (1981), 31 
-N.S. W. 46; 48 N.S. W. WN, 
14.—AUS. 


gaming :—Held: in order that a house 
should be a common gaming ee within 
Gaming Act, 1845 (ce. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living; it 


Cases 1386a—148a. ENGLISH aND Emprre Digest SUPPLEMENT. 


of the offence charged under s. i of the Gaming 
Houses Act, 1854 (c. 88), s. 4.—DANIBIS v. 
Pinks, [1931] 1 K. B. 874; 100 L. J. K. B. 
837; 144 L. T. 372; 05 J.P. 23; 47 T. LR. 
166; 75 Sol. Jo. 69; 20 L. G. R. 120. 


was sufficient that it was a house kept or 

used for playing at any game where the 140. Add. Annotation :—Refd. Ellesmere v. Wal- 
chances of the game being played therein lace, [1929] 2 Ch. 1. 

are not alike favourable to all the players ; 

the chances of the game played on the 140a, —— —— ———- ——.]—There isa sufficient 
machines in this club were not alike favourable element of chance in the game popularly called 
to all the players, & the fact that the club was a ‘whist drive” to make a club where it i is 
a members’ club did not prevent the club a hood for money a ‘‘ common gaming house.”’ 
premises being kept or used for the purpose of —R,. v. O. K. Soctan & Waist OLuB, Lr. 
unlawful gaming being carried on therein, & (1929), 45 T. L. R. 570; 738 Sol. Jo. 451; 
therefore the members of the committee of 21 Cr. App. Rep. 119, C. CO. A. 
management of the club could be convicted Annotation :—Reld. R. v. Brennand (1930), 47 T. L. R. 22. 


Part X.—Dissolution of Clubs. 


148a. Claims by members of proprietary club—For entrance fee.) —Re OuURZON SyNDICATE, LYp., 


damages for loss of club amenities—& for No. 53a, ante. 
proportion of subscriptions—é& return of 
DORGAN, R. v. KESSLER, R. v. CoaTES 42 B.C. RR. 435.—-CAN. 
PART IX. SECT. 2. (Sash) (1927), 47 Cane Grin. Cas Bat pee ees de 
137 i. Common gaming house—Who : 
are liable as persons assisting in con- a ii. —— —— St ih ey BAMPTON, [19321 § 8. C. R. 626; 4 
ducting business—Employees.J—~R. v. SULLIVAN (1930), 53 Can. C. 243: : 7 


COMMERCE, 


See AGENCY; BANKERS; BILLS oF ExcHANGE; CARRIERS; Conrracr; INSURANCE; SALE 
oF Goons; Surppinc ; StocK HXCHANGE ; TRADE AND TRADE UNIONS. 


COMMON LANDS. 


See COMMONS, 


COMMONWEALTH OF. AUSTRALIA. 


See DEPENDENCIES AND DOoMINIONS. 
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Vol. VIII. 


COMMORIENTES. 


See EVIDENCE ; EXECUTORS. 


COMMUNION. 


See EccLesiastical. Law. 


COMMUTATION. 


Death Duties, of = — —_ See Estare AND OTHER Dratu DUTIES. 


Railway fares, of — - .. CARRIERS. 
Sentence, of — - - , Criminau Law. 


Tithes, of — _ _ .. ECCLESIASTICAL Law. 
Workinen’s Compensation, of . MASTER AND SERVANT. 
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Companies (Consolidation) Act, 1908 (c. 69). References to sections of the 1908 


COMPANIES. 


Nots.—The Act now in force is the Companies Act, 1929 (c. 23), which repealed (inter ulia) the 


checked with the Comparative Table appended below. 


1908. 


1929, 
357, 358 


105 
70, 97, 141 
72 


48 


1908. 


54 
55 
56 
57 
58 
59 
60 
61 
G2 
63 
64 
65 
66 
67 
68 
69 
710 
71 
72 


102 
104 


1929, 


60 
57 
55, 50 
16 
53 
49 
146 
147 
92 
93 
112 
113, 17) 
114 
115 
116 
117 
118 
120 
140 
141 
143 
144 
29 
30 
3l 
32 
34 
30, 350, 
Sch. TV. 
40 
36 
37 
39 
41 
94 
4y 


67 
79, 80, 82, 
83, 87 
86 
310 
$5 
84 
$2 (4) 
80, 83 
$8 
89 
73 
74 
75 


1908. 


105 
106 
107 
108 
109 
110 
111 
112 
113 


114 
115 
116 
117 
118 


119 
120 
121 

122 
123 
124 
125 
126 
127 
128 
12¢ 

130 
131 
132 
183 
134 
135 
136 
137 


‘138 


139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 


150 
151 


1929. 


131 
135 
137 
138 
132, 133 
129, 130, 
134 
130 
28 
370 
33 
11, 14 (2), 
108 (4), 
379, 3rd 
Sch. F. 


153 

26 
156 
157 
158 
159 
160 
161 
162 
163 
169 
163 
164 
165 


167 
170 
178 
175 
172 
171 
177 
176 
202 
288 
179 
18l 
182 
183, 184, 
185, 186, 
187, 188 
189 
184, 191 


1908. 


ayant 


182 
183 


185 
186 


187 
188 
189 
190 
191 
192 
193 
194 


195 
196 
107 
1938 
199 
200 
201 


1929. 


185, 198 
186 
194 . 
195 
193 
197 
192 
196 

199, 200 
209 
307 
203 
204 
205 
206 
207 
208 
210 
211 
213 
221 
220 
214 
216 
218 
219 

163, 373 
222 
223 
224 
225 
227 
228 
226 

232, 241, 

247, 248, 
249 
250 


233, 242 


251 
234 
252 
235, 244, 
248 
236, 245 
254 
295 


256 
257 
288 


1908. 


202 
203 


204 
205 


206 
207 
208 
209 
210 
211 
212 
213 
214 


215 
216 
217 
218 
219 
220 
221 
222 
223 
224. 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 


248 © 


249 
250 
251 


1929. 


259 
260, Sch. 
IX. 
187 
173, 229, 
258 
261 
262 
263 
264 
265 
174, 258 
266 
270) 
191, 248, 
260 


276 
_ 272 
277 
363 
288 
282 
212 
283 
204 
284, 285 
289 
290 
291 
203 
300 
301 
302 





299 
295 
312, 314 
313 
316 
317 
318 
319 
321 
322 


360 


1908. 





252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
206 
207 
268 
269 
270 
271 
272 
273 
274 


Vol. IX. 


ct should therefore be 


1929, 
323 
324 
825 
326 
359 
327 
328 
329 
330 
33] 
332 
333 
334 
335 
336 
337 
335 
339 
340 
341 


342° 
345, 344, 
316, 348, 
349, 351, 
352, Sch. 
X., III 
346 
366 
387 
371 
372 
375 
362 
364 
376 
377 
380 


Cases 6—75. 


6. 


Part |—\Nature, Characteristics, 
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Definitions and 


Classification. 


Add. Annotations :—As to a” Refd. Deuchar 
v. Gas Light & Coke Co., [1924] 2 Oh. 
426. As Wg (2) Refd. A.-G. v. Leeds Corpn., 
[1929] 2 Ch. 291. 


11. Add. Annotations :—Consd. British Thomson- 


Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. Refd. 
Parker & Cooper v. Reading, [1926] Ch. 976; 
Thomas v. Evans, Jones wu. South- West 
Lancashire Coal-Owners’ Assocn. (1926), 42 


15. 


25a. 


T. I. R. 401; Colville Estate, Ltd. 


I. R. Comrs., [1930] 2 K. B. 393. 


Add. Annotations :—Refd. British Thomson- 
Houston Oo. v. Starling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33; 
oy Fg Constance v. Amata (1924), 42 


Distinct from component members. ]— 
DircHam v. MILLER, No. 59509b, post. 





Part Il—Domicil, Residence and Nationality of Companies. 


26a. 


26b. 


27. Add. Annotations :—~Consd. 


Business conducted abroad.|— 
trading corpn. was registered in Sealand 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
office in England :—Held: the domicil of 
the co. was not in Holland but in Lngland.— 
BaELz v. Pusiic Truster, [19286] Ch. 863 ; 
95 L. J. Ch. 400; 185 L. T. 763; 42 T. L. R. 
006; 70 Sol. Jo. 818. 


.|—To constitute residence by a British 
co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place.—LITTAUER GLOVE 
Corpn, v. F. W. Mririncron (1920), Lrp. 
(1928), 44 T. L. R. 746. 











New York Life | 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 


| 


27a. 


Annotation : ewe oe Central Ry. 


Re Vocalion (Foreign), Ltd. (1982), 48 
T. L. R. 5625. Refd. Swedish Central Hy. v. 
Thompson, [1924] 2 K. B. 255; Re Bates, 
Mountain v. Bates, [1928] Ch. 682; Ellerman 
Lines v. Read, [1928] 2 K. B. 144. 

-.J—A co. was incorporated by special 
Act of the Legislature of New York, & had 
its central office & the bulk of ites assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe :—Held: acorpn. might have a dual 
residence, & there was evidence that pitfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts.—NEwWw YORK Lire INSURANCE Co. v. 
Posriic Truster, [1921] 2 Ch. 101; 93 
I. J. Ch. 449; 181 L. T. 488; 40 T. L. RB. 
430; 68 Sol. Jo. 477, C, A. 


v. Thompson, 


[1924] 2 K.B 


Part l11—Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


38. Add. Annolution :—As to (6) Apid. Re City | 


45. Add. 


75. 


Equitable Fire Insce., [1925] Ch. 407 


Annolation :-—Consd. Lever Bros., 
v. Bell (1930), 47 T. L. R. 47. 


po the paragraph | ** (9) (WARRINGTON, L.J. 
. 1908 Act, s. 82,” substitute :—‘ (9) (LORD | 


lid. 


PART I. SECT. 1. 


' 
! 
| 
{ 
{ 
! 


could not be declared to be a trustee 


SUMNER, LorD DUNEDIN expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
gs, 82 (1), is not wholly void.” 
For the paragraph ‘‘ (10) (LORD STERNDALE, 
R was written,’ substitute :— 


a9 5 


11927) S.C. 


sa. Under stutute-~—I-xistence upart 
fron members—Conveyance of property 
by originators to com pea .J-—Defts. con- 
tracted with pltfs. to sell them all the 
fruit & vegetahbies to be grown on their 
land during a specified time. The con- 
tract provided that if any transfer 
should be made by the grower to any 
corpn., it should be deemed to be fonds 
subject to the agreement & tho trans- 
feree should be bound by the terms 
thereof. Defts.,fortheadmitted purpose 
of freeing themsvlves froro the contract, 
incorporated a joint stock co. for the 
pane of holding the land, & trans- 

rred the land to it in consideration 
of the allotment to thom of the whole 
of its capital stock :—Held: theo co. 


for the growers & bound by the con- 
tract.— ASSOCIATED GROWERS OF B. C., 
Lrp. & KELOWNA GROWERS MEXCHANGE 
v. EpMUNDS & BYZANT ORCHARDS, 
Lren., [1926] 1D. L. R. 1093; oe 
nae W. R. 535; 36 B. C. R. 


sc. One BLN brite owning all shares 
of another—Zdristinct legal persons.)-— 
ASSINIBOIA RURAL MUNICIPALITY ¥,. 
SUBURBAN Rapip TrRanatr Co., [1931} 
2D. lL. R. 802; 1 W. W. RR, 778; 39 
Man. 1. &. 402.—CAN. 


PART I. SECT. 2. 


se. Companics limited by guarantee— 
Assigninent of u ng by third 
party—TV alidity. }— LLOYD 's BANK 2, 


MORRISON & SON, LTYD., 
571.—SCOT. 


PART II. 


n in several places, j— 
A co. is to bo treated in matters of 
trade & commorce as resident not only 
where its principal place of business is, 
but wherever it has a place of business, 
~—KOMKA 0. BORDER Citizs IMPROVE- 
spel Co. (1922), 52 0. L. R. 193 


iaeeenememnend 





. 


PART Il. aera want SUB-SECT. 5.-~- 


— Gencral a ee CEREAL, 
. 0% MANITOBA GRAIN a (B. C.), 
038) 4D. L. R. 440.~—CAN 


“ (10) Observations of Lorp SUMNER as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- 
tion.’"—JUBILEE CoTron Mrs, Lp. 
(OFFICIAL REceIVER & LIQUIDATOR) *. 
Lewis, [1024] A. 0. 958; 93 L. J. Oh. 414; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925] 
B. & O. R.16; sub nom. Re Juste Corron 
Minzs, Lrp., 131 L. T. 579, H. L. 

Annotation :—As to (9) Consd. te Burton, 1927] 2 Ch. 132. 


82. Add: Annotation :—As to (1) Refd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 958. 


192. Add. Annotation :—Refd. Kt. v. Registrar of 
oe oe Companies, Ez p. More, [1931] 2 


196. Add. Annotation :-—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 


210. Add. Citation :—9 Jur. N. S. 843. 


225. Citalion :—For ‘' 56 Sol. Jo. 36” read ‘ 56 
Sol. Jo. 361.” 
Add. Annotation :—Consd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 


228. Add. Citation :—On appeal, 41 R. P. C. 67, 0. A. 


228a. ‘* Harrods *’ — ‘‘R. Harrod.’’]}—The ct. 
granted an interlocutory injunction to re- 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of pitf. co. on the ground that defts.’ 
use of the name was calculated to lead the 
pizee erroneously to believe that defts.’ 
usiness had some connection with pltfs.’ 
business.—HakRobs, Lrp. v. Harrop (R.), 
oe 40 T. L. R. 195; 41 R. P. C. 


Annotation :—Expld. Motor Manufacturers’ & Traders’ 
me v. Motor Manufacturors’, ete., Insee,, [1925] Ch. 
J. 


228b. ‘* Society of Motor Manufacturers & Traders ”’ 
-~—‘** Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’|—A co., carrying on the busi- 
ness of Insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words ‘“‘ Motor Manufacturers & Traders,”’ 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft. 
co.’s business wholly different from that of 
pitf!. society :—Held: pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— MoroR MANUFACTURERS’ & ‘TRADERS’ 
Socisery v. Moron MANUFACTURERS’ & 
TRADERS’ MutTUAL INSURANCE Co., [1925] 
Ch. 075; 94 L. J. Ch. 410; 133 L. T. 330; 
41 T. L. R. 483; 42 R. P. C. 307, C. A. 


228c. **‘ British Legion ’’—-British Legion Club 
(Street), Ltd.|—-Bririsu LEGION v. BRITISH 


PART III. SECT. 4, SUB-SECT. 1. 


265 iii. ——.]—An assocn. of more 
than 20 persons formed for starting u 


J.S. 


business for gain requires rogistration 
in accordance with C 

whattver may be the use to which the 
guins of the business are to be put, IND. 


Cases 75—272a. 


LEGION CLUB (STREET), Lp. 
T. L. R. 571; 48 R. P. C. 555. 
Annotation :-—Refd. British Medical Association v. Marsh 
(1931), 47 T. L. R. 572. 
228d. ‘‘ B. M. A.’’—-‘*‘ B. M. A. Drug Stores.’’]-— 
British MepicaL Assocn. v. MarsH (1931), 
AT T. L. RK. 472; 48 RR. P. CL. 565. 


Add. Annotation :—As to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insce., 
[1925] Ch. 675. 


Add. Annotations :—-Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195; Motor Manu- 
facturers’ & Tradera’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
94 L. J. Ch. 410. 


251. Add. Annolation :—Refd. Employers’ Liability 
Assce. v. Sedgwick Collins (1926), 95 L. J. 
K. B. 1015. 


Add. Annotations :—As to (1) Refd. J]. R. Comrs. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. vw. 
I. R. Comrs., [1925] A. C. 476. 


Add. Annotation :—Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 


260a. What amounts to—Not acquisition of 
Shares of company to promote its amalgama- 
tion with another company.] — DOMINION 
Iron & STEEL Co., LTD. v. INVERNAIRN, 
[1927] W. N. 277. 


Add. Annotation :—-Consd. I. I. Comrs. v. 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 


Add. Annotations :—As to (1) Apld. Cornish 
Mutual Assce. v. I. RK. Comrs., [1926] A. C. 
281. Refd. Greenberg v. Cooperstein, [1926] 
Ch. 657; Re United General Commercial 
Insce. Corpn., [1927] 2 Ch. 51. As fo (2) Refd. 
Thomas v. Evans, Jones v. South-West 
eon Coal-Owners’ Assocn. (1926), 135 
a T'. 673. 


Add. Annolation :—Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 


Add. Annotation :—Folld. Greenberg v. Co- 
operstcin, [1926] Ch. 657. 

2728. .]— An assocn. with four branches 
was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodicaly among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. eg dee having 
arisen, & resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 


Vol. IX.—Companies. 
(1931), 47 


237. 


238. 


255. 


257. 


265. 


266. 


270. 


271. 








eg. educational é& other charitable 
Purposes.—CHHEDI Lat tv. PUNNT 


Act, 8s. 4, 
LaL (1929), I. L. Rh. 62 AU. 325,— 


O8. 


14 


Cases 272a—410. 


could therefore be given:—~-Held: (1) the 
agsocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account.—GREENBERG v. 
CoOOPERSTEIN, [1926] Ch. 657; 95 L. J. Ch. 
466; 135 L. T. 6638. 
282. Add. Citation :—130 L. T. 450. 

Add. Annotation :— Retd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 


Add. Annotation :—Consd. Egyptian Salt & 
Soda Co, v. Port Said Salt Assocn., Ltd., 
{1931} A. C. 677. 

Add. Annotation :—Refd. Pickford ‘v. Quirke, 
Pickford v. I. R. Comrs. (1927), 188 L. T. 500, 


Add. Annotation :—Generally, Refd. R. v. 
Registrar of Joint. Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 

Add. Annotation :—Consd. He  Blucher 
(Prince), Ex p. Debtor, [1931] 2 Ch. 70. 
-—-—— Right of export.]— The E. Syndi- 
cate in 1899 was grantcd by the Egyptian 
Govt. a concession for manufacturing & 
selling salt for Egypt from the Mex area, 
& the sole right to export salt from that 
area, but the Govt. reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
co., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservation that the co. should not 
do any export trade in salt, such right of 
export. being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1906, the 
Govt. abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. co. did not expressly prohibit 
the co. from exporting salt from Egypt. but 


286. 


298. 
310. 


817. 
827a. 





stated that one of the objects of the co. was | 


to ratify the agreement with the syndicate, 
& another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
of salt :—Held: the memorandum did not 
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sd. Striking off register—Effect.)-— 
(1) The intention to dissolve a co. 
should not be read into a statute 
providing for the striking of the co. 
off the register because of a short delay 
fu the paymeut,. of its annua! fee, unless 
the languuge of the statute expressly or 
by necessary implication imposes that 
renalty. (2) The conduct of deft. share- 
holders after the co. had been struck off 
the register held to make them trustees 
of the co.‘a property for the individual 
shareholders, who made contributions 
to conserve the property, & not for the 
co. It was, therefore, not necessary 
for pitf., whose suit was for his share 
of the assets, to have the co. restored 
to the register & to have the action 
brought by the co.— DADSON wv. GREST 
& Gres, (1928) 1 D. L. R. 479; (1928) 
SAN W. RH. 286; 22 Sask. L. KR. 253.— 


conclusive 


505; 


for. }-—P. 


PART Ill. SECT. 6. 


ki - —- Thal company duly incor- 
porated. |—- The fact that a co, incor- 
porated woder Cos, Act includes in {ts 
name tLe word ‘ Co-operative,’ con- 


incorporated 
trary to Co-operative Asrocns. Act, 


1920 (c. 19), 8. 4 (2), does not render it 
an illegal co., since Cos. Act, s. 28, 
makes a certificate of incorporation 
evidence that the co. 
was duly incorporated.— ASSOCIATED 
GROWERS OF BRITISA COLUMBIA, LTD. v. 
BRITI8BH COLUMBIA FRUIT LAND, LTD., 
1925)1D L. R. 871; (1925) 1 W. W. 
34 B. C. RR. 533.—CAN. 


PART III. SECT. 7, SUB-SECT. 6.— 
A. (a). 


358 i. Jo take up number subacribed 
eed to purchase shares in a 
co. & subscribed to the memorandum 
of assocn., but later asked the promoter 
to cancel his ‘‘ requirements.’’ 
name was never entered in the register 
of members :—Z/eld : 
Re J. H. CHANDLER & Co., Lp. (1928), 
I. L. It. 48 All. 680.—IND. 


PART II. SECT. 7, oe 6.— 
® (oc e 


388 i. Where shares suhacribed for nol 
lotied.}—~Pereons signing 
randum of assocn. of a co. to 
are 
although no shares are allotted.— 


ENGLISH AND Empire Digest SUPPLEMENT. 


exclude from the permitted objects of the 
co. the export of salt from Egypt so as to 
revent ita engaging in that business.— 
YGYPTIAN SALT & Sopa Oo. v. Port Sarp 
Sart Assocn., [1931] A. C. 677; 100 L. J. 
P. C. 147; 145 L. T, 3138, P. C. 


885. Add. Annotation :—Refd. Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94L. J. K. B. 364. 


841. Add. Annotation :—As to (1) Consd. Agri 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. 


843. Add. Annotation :—As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. C. 733. 


346. Add. Annotations :—Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258; Henry vw. Foster 
(Arthur), Henry v. Foster (Joseph), Hunter 
v. Dewhurst (1981), 145 L. T. 225. 


851. Add. Annotation :—Apld. Plantations Trust 
e ier (Sumatra) Rubber Lands (1918), 114 
. T. 676, 


354. Add. Annotations :—Aas to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 748. As fo (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1980), 35 Com. Cas. 314. Generally, Refd. 
Harrods, Ltd. v. Lemon (1930), 47 T. L. R. 97. 


355a. --—- Liquidator.]—Re Home & COLONIAL 
INSURANCE Co., Lirp., No. 6858b, post. 


898. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Refd. Hole 
v. Garnsey, [19380] A. C. 472. 


406. Add. Annotations :-—Consd. Kreditbank Oassel 
G.m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 4483; British Thomson-Houston 
Co. uv. Federated European Bank, Ltd., 
[1982]2 K.B.176. Refd. Underwood v. Bank 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills. [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 


410. Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
rae a v. Barclays Bank, [1928] 1K. B. 

8. 


Re T. E. O’REILLY, Lrp., [1927] 3 
D. L. R. 797; 60 0. L. R. 649.—CAN., 


395 i. By tranafer.) —- An original 
subscriber of @ co. can withdraw his 
subscription & transfer his share at the 
first meeting of provisional directors, 
& where a majority of original incor- 
porators are present & vyote at the 
ineeting such withdrawal does not in- 
validate anything done at the meeting. 
—Re GEORGE W. GRIFFITHS Co., [1924] 
4 b. L. R. 1031.—CAN. 


PART HT. SECT. ce SUB-SECT. 6.—B. 


400 i. Misrepresentalion by  pro- 
moter—Not ground for reaciasion.}— 
Subscribers to the memoranduin of 
assocn. of a co. cannot repudiate shares 
for which thoy have subscribed either 
on the ground that they were induced 
to join the co. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by the promoters of the co. was 
a condition of the contract: the truo 
remedy of the persons so defrauded fs 
to sue for damager the persona so 
defrauding then..—PETROTITE & CRAL- 
LENGE HATERS, LTp. v. BODLEY, 
N, Z. L. it. 102,.--N.Z, 


P.’s 


P. was HNable.— 


& memo- 
contributuries, 


411, Add. Annotation :—-Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

415, Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

428. Add. Annotation :—Refd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 443. 

427. Add. Annotation :—Retd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 858 


431a. es collateral obligation imposed by 
the . of assocn. of & co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral] obliga- 
tion which is ulira vires or repugnant to the 
system of Jimited liability — AGRICULTURAL 
WHOLESALE SOCIETY v. BIDDULPH & DIsTRICT 
AGRICULTURAL SOCIETY, [1925] Ch. 769; 94 
L. J. Ch. 897; 1838 L. T. 274; 41 T. L. R. 
470; 69 Sol. Jo. 557, C. A.; affd. sub nom. 
BippuLpH & Districr AGRICULTURAL 
SocIETY v. AGRICULTURAL WHOLESALE 
Sociery, [1927] A. C. 76, H. L. 

a ala i—Expld. & Distd. Hole v. Carnsey, [1930] A. C. 


432a. 





Unless arising from wilful neglect or 
default.)—Re Ciry EQUITABLE FIRE INsUR- 
ANCE Co., Lrp., No. 3U59a, post. 


432b, ———- ——.]—FENTON ‘TEXTILE ASSOCN., 
Lrp. v. THomas & CLARK (1928), 45 T. L. R. 
1133 on appeal (1929), 45 T. L. R. 264, C. A, 

432c. —-— Unless arising from wilful or wrongful 
act or default.|—One of the arts. of assocn. 
of aco. provided that ‘‘ The directors & other 
officers shal] be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ’? :—Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co.—Re CrTy OF 
LONDON INsuRANCE Co., Lrp. (1925), 41 
T. L. R. 521; 68 Sol. Jo. 591. 


488. Add. Annotation :—As to (1) Consd. Shuttle- 
ere vy. Cox (Maidenhead) (1926), 438 
. L. 83. 


437. Add. Annotation :—As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 


Wholesale Soc. (1926), 95 L. J. Ch. 576. 

Add. Annotation :—As to (1) Consd. Collins 

v. Associated Greyhounds Racccourses (1929), 

141 1. 7. 520. As to (3) Apld. R. v. Kylsant. 

(Lord), [1832] 1 IK. B. 442. 

489a. *‘ Issued’? to the pubiic—What amounts 
to.}—A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing director, & signed by the 
other directors, stating the position of the 


439, 


PART UWI, SECT. 8, SUB-SECT. 1. 


Lip awn ne j—An advertisement (14) of Indian 


offering the public shares in a co, for 
sale is a ‘* prospectus "’ under sect. 2 
os. Act (VII. of 1913). 


Vol. IX.—Companies. Cases 411—556a. 


co., that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. <A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
“strictly private & confidential,’’ which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus: ‘I shall be very happy to 
discuss this proposition in all its details with 
any one who is really interested.”” Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
gs. 81 (1) (ec). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issucd 
to the public, the jury said: ‘' There is no 
proof of this.”’ The jury found that resp. 
sustained damage to the amount of £2,000 :— 
Held: the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (e).— 
NASH v. LYNDE, [1929] A. C. 158; 98 L. J. 
K. B. 127; 45 T. L. R. 423 72 Sol. Jo. 873 ; 
sub nom. LYNDE v. Nasu, 140 L. T. 146, HW. L. 


Add, Annotation :-—Refd. Collins uv. Associated 
(czreyhound Racecourses, Ltd., [1930] 1 Ch. 1. 


Add. Annotation :—Consd. Nash v. Lynde, 
[1929] A. C. 158. 


462. 


476. 


4838. Add. Annotation:—Apld. RK. v. Kylsant 
(lord), [1932] 1 K. B. 442. 

484, For first catchword ‘ ---—-’”’ read * Notice of 
contracts.’’ 

491. Add. Annotation :—Apld. Coles v. White 


City (Manchester) Greyhound Assocn. (1929), 

45 T. L. KR. 230. 

|—Held: pltf. was entitled to the 
rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme.—CoLEs v. WHITE 
Crry (MANCHESTER) GREYHOUND ASSOCN., 
LTp. (1929), 45 T. L. R. 280, 0. A. 

556a. -—-~- -----.}-—-If the name of a person is 
improperly placed in the list of directors in 





525a. 


—PRAMATHA Naty SANYAL wv. KALI 
Kumar Dott (1924), I. L. R. 52 Cale. 
440.—IND. 


Cases 556a—614a. 


560. 


562. 


568. 


577, 


the prospectus of a co., it must depend upon 
the circumstances of the case .whether it is 
a material misstatement.—SMITH v. CHAD- 
WICK (1882), 20 Ch. D. 27; 51 L. J. Ch. 697 ; 
46 L. T. 702; 380 W. BR. 661, C. A.; affd. 
on other grounds (1884), 9 App. Cas. 187, 


e Ade 


Add. Annotation :—Refd. Collins v. Asso- 
pees Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

Add. Annotation :—Refd. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 
I Ch. 1. 

Add. Annotation :-~—Refd. Humphrey & Den- 
man vw. Kavanagh (1925), 41 T. L. R. 378. 
Add. Annotation -—Consd. Bell wv. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 


581. Add. 4nnotation :—Consd. Collins v. Associated 


581la. 


Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 


—-— Directors without knowledge that 
misrepresentation basis of contract.]—-Deft. 
co. had no knowledge, that, so far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the co. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (LUXMOORK, J.). 
COLLINS v. ASSOCIATED GREYHOUND RACE- 
COURSES, Lrp., [1930] 1 Ch. 1, 14; affd., 
[1930] 1 Ch. 1, 28, C. A. 








581b. —-— Contract between company & agent for 





undisclosed principal—-Whether principal en- 
titled to rescission.}]-—Shortly before the in- 
corporation of a co. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
co. entered into an underwriting agreement 
on Nov. 28, 1927, by which they agreed that 
they would within three days of the issue of 
the prospectus “ either subscribe themsclves 
... on the basis of the said prospectus for 
1,164,000 ... shares of 58s each or cause 
the same before the date aforcsaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,’ & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed & remitted an offer to underwrite 
12,000 shares addressed to the investment 
co. & also an application for the shares 
addressed to the proposed company, which 
was accompanied by a cheque for £600. On 


- Dec. 12, 1927, the incorporation of the pro- 


posed co. took place, & the underwriting 
agreement & prospectus were adopted by the 
co. & the prospectus issued to the public. 
The public response was insutficient, & 
$,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £624 due on allot- 
ment & sent the allotment letter to the co., 
who replied stating that it bad been duly 
registered in his name & placed his name on 
the register of shareholders :—AHeld: pltt. 
was not cntitled to rescission, because (1) the 
contract between M. & O. & the co. was of 


614a. 
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such a class that M. & O. must be treated as 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission, & (2) the contract con- 
stituted by the co.’s acceptance of pltf.’s 
authority under the renunciation to place his 
name on the register could not be treated as a 
contract entered into on the basis of the draft 
prospectus.—CoLLIns v. ASSOCIATED GREY- 
HOUND RacEcourssEs, Lrp., [1930] 1 Ch. 1; 
99 L. J. Ch. 52, C. A. 


58ic. —-— -——— Effect of renunciation by agent in 


favour of plaintiff.}—CoLLiIns v. ASSOCIATED 
GREYHOUND Racrcoursss, Lirp., No. 581b, 
ante. 


582a. Misrepresentation by promoters.]—If a 


person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, he is a contributory. 
His remedy is only against the persons who 
made the promise.—fe UNITED KINGDOM 
SHIPOWNING Co., Lrp., FELGATES CASE 
(1865),2 De G. J. & Sm. 456; 11 L. T. 618; 
11 Jur. N. S. 62; 13 W. R. 305; 46 B. R. 
451, O, A. 


-.}—B. signed a printed form issued by 
the promoters of an intended co., expressing 
his willingness to become a member of the 
council of administration of the intended co. 
M. also wrote to the promoters promising to 
help the co. Soon afterwards the promoters 
issued a prospectus in which the co. was 
described as ‘‘ to be incorporated under the 
Cos. Acts,’’ & an extract was given from the 
proposed articles of assocn. to the effect that 
there would be a council of administration 
of members of the co., & a list of members 
of the council was appended containing the 
names of LB. & M. In reliance on this 
prospectus, K. applied for shares in the 
intended co. On Jan. 31, three days after 
K.’s application, the co. was duly registered 
under the Cos, Act; & on Feb. 2, the directors 
allotted K. the shares which he had applied 
for, & approved a form of prospectus sub- 
stantially the same as that which had been 
issued by the promoters. On Feb. 11, K. 
paid the allotment money on those shares. 
On June 26, K. discovered that B. & M. had 
both declined to take shares in the co. & to 
become members of the council of administra- 
tion, & tvok out a summons to have his 
name removed from the list of shareholders : 
——Held: the effect of the statement in the 
prospectus was not merely that B. & M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the publication 
of their names as members, & as such was 
a false statement of fact; the prospectus, 
although issued by the promoters before the 
formation of the co., was the basis of the con- 
tract between the co. & K. for the allotment 
of shares; that the misstatement in the 
prospectus was relied on by K., & was 
material to the contract, & consequently 
that K. was entitled to rescind the contract 
& repudiate the shares. The ct., being of 
opinion that there had been no laches or 
acquiescence, ordered K.’s name to be 
removed from the list of shareholders, & the 
money paid by him in application & allotment 
to be returned with interest at 4 per cent.— 
Re METROPOLITAN CoaL CONSUMEKS’ ASSOCN, 


KARBEKG’S CASE, [1892]8 Ch. 1; 61 L. J. Ch. 
741,; 66 L. T. 700; 8 T. L. R. 687, 0. A. 


Anglo-Italian Hemp Spinning’ Co., [1896] 1 Ch. 178. 


Re Metal Constituents, Ltd., ] 
Ch. 707; 
(1911), 28 T. L. R 
Estates, Ltd., [1913] A. C. 853: Re Pp 


surgan’s Case, [1902] 1 
Hilo Manufacturing Co., Ltd. 2. Williamson 
- 164; Mair v. Rio Grande Rubber 
acaya Rubber & 


Produce Co., Ltd., Burns’ Appin. [1914] 1 Ch. 542; 


Goldrei, Foucard & Son v. Sinc 
Commerce in London, {1918] 1 K. BR. 


air & Russian Chamber of 


180; Bisset v. 


Wilkinson, [1927] A. C. 177, P. C, 


642. 


660. 


667. 


677. 


702. 


703. 


788. 


Add. Annotations :—Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641. Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54. 


Add. Annotation :—Refd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 


Add. Annotation :—Consd. Clark v. Urqu- 
Aare Stracey v. Urquhart (1929), 141 L. T. 
) e 


Add. Annotation :—Reid. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 

Add. Annotations :—Expld. 
(1930), 148 L. T. 151; 
[1930] 2 K. B. 72. 


Legh ». Legh 
Lynn v. Bamber, 


Add. Annotalion :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 
Add. Annotation :—Refd. The Saxicava, 


[1924] P. 1381. 
(i) Other Cases (Vol. 1X., p. 139). 


770a. Acceptance of sum paid into court—Effect 


PART III. SECT. 8, SUB-SECT. 3.— 
D. (b). 


sf. Prospectus must be issued by or on 


behal 


Act is confined to prospectuses issued 
by or on behalf of the co.— URQUHART 


on liability under 1908 Act, s. 84.j—Resp. 
applied for & was allotted debenture stock 
in W., (., & Co., Ltd., relying upon the 
statements contained in a prospectus. ‘The 
(irst-named applts. were directors in W., C., 
& Co., Ltd.; the second-named applts. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., & Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other appits. 
Resp. by his writ claimed ‘ damages for 
false & fraudulent misrepresentation against 
all applts., & against such of applts. as were 
directors of W., C., & Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damayes claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action against the first-named applts. with 
costs. The action then proceeded against 


ments :—leld : 
that sect. 


of company.jJ—Sect. 84 of 1908 





Sn, 


Was &® promoter, upon false oral stato- 
a conviction under 
was not justified —Rh. +. 
Fr hand (1924), 55 U. L. R. 586. 


Ingredients of offence.J—R. 
ee 52 Can. 


Vol. IX.—Companies. Cases 614a-—-814a. 


the second-named applts. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ct. of 
Appeal set aside the orders & judgment of 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, & conspiracy to defraud :— 
Held: (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action & no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew; (2) on the question of com- 
pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
—CLARK v. URQUHART, STRACEY v. URQU- 
HARP, [1930] A. C. 28; 99 L. J.P. C. 1; 141 
L. 'T. 641, H. LL. 


771a. - Order for new trial—After acceptance of 
sum paid into court.|—CLARK uv. URQUHART, 


STRACEY v. URQUHART, No. 770a, ante. 


177. Add. Annotation :—Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 


814. Add. Annotation :—As to (1) Refd. Jacobs v. 
Oe as & General Plantations Trust, [192-4] 
2 Ch. 329. 


814a. Profit sharing deposit notes redeemable in 
four years—Company bound to redeem.|— 
Pitf., in reliance upon a prospectus issued in 
Sept., 1920, by deft. co., hereinafter called 
‘‘the Trust,” applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 734 per cent. profit sharing deposit 
notes of the Trust. lt was stated in the 
prospectus that the notes would be paid off 
at 105 per cent. by four annual drawings, &, 
under the heading ‘‘ Karlier payments,’’ that 
the Trust retained the right to pay off at 
105 per cent. all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 


conspiracy to defraud, & against such 
of defts. as were directors in the co. 
claimed compensation under 1908 
Act, s. 84 :—Held: Itf, was 
entitled to have the alternative causes 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the jury subject to two limitations, 
(a) that he could not get damages 
more than once in respect of what 


R 


wv. STRAckY, [1928] N. 1. 162.—IR. v. HARCOURT (Ont.) 
678 i. Measure of damages.}— Crim. Cas. 342.—CA 
URQUHART v. Srracny, No. 7471, 
post.——IR. 
PART SII, aa 8, SUB-SECT. 3.— 
e 0 ® 


em. Under Criminal Code, 8s. 414.}— 
The above sect. relates to the issuing 
of a written prospectus, statement or 
account by a director with the inten- 
tion of deceiving shareholders of a co., 
or of inducing some other person to 
entrust or vance property to the 
co.; & where deft. obtained subscrip- 
tions for stock of a co., of which he 


PART Ill. SECT. 8, SUB-SECT. 3.— 
F. (c). 


747 §. Claim for damages against 
directorsa—cé& others—Joined with atatu- 
tory cluim for compensation against 
directors.}—Pltf. bougbt debentures in 
a co. on the faith of statements in a 
prospectus. Some of defts. were 
directors in the co., & some were 
eal in an issuing house called 

. & Co. Pitf. claimed against ail 
defts. damages for frauduleut misre- 
presentations in the prospectus & for 


was in substance the same cause of 
action, & (b) that the causos of action 
could conveniently bo tried or dis- 
posed of together; (2) if pltf. suc- 
ceeded on the cause of action under 
sect. 84, he would be entitled to such 
compensation as he might prove, in 
addition to any damages already 
received ain respect of frauduleut 
misrepresentation. ~—- URQUHART v. 
STRACEY, [1928] N. 1.162; varied, 141 
L. ge 641, HB. L.— IR. 


Cases 814a-—-8'71. 


the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomscever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent. or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pitf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to sell 
the R. B. estates without having given notice 
to pitf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, plitf. brought an action to have 
the said liability of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes :—Held: 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if if were inserted in the 


debentures or debenture stock ; 


818. 


820. 


826. 


834a. Order under 1929 Act, s. 56 


839a. 


871. 
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note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a pining collateral contract, 
the consideration for which was the contract 
by pitf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pltf. & the Trust had 
been clearly proved, the test laid down by 
LorD MOULTON in GHeilbut, Symons & Co. 
v. Buckleton (see No. 1565) was satisfied.— 
Jacoss v. BATAVIA & GENERAL PLANTATIONS 
Trust, [1924] 2 Ch. 329; 93 L. J. Ch. 520; 
131 L. T. 617; 40 T. L. R. 616; 68 Sol. Jo. 
630, O. A. 


Add. Annotations :—Consd. Re Burton, eo 

2 Ch. 182. Refd. Jubilee Cotton Mills Officia. 

i etiabe’ & Liquidator v. Lewis, [1924] A. C. 
58. 


Add. Annotations :—As to (4) Refd. Long 
Acre Press v. Odhams Press, [1930] 2 Ch. 196. 
As to (5) Consd. Atherton v. British Insu- 
lated & Helsby Cables, [1925] 1 K. B. 421. 
deeb k Refd. Stapley v. Read (1924), 131 


Add. Annotation :--Consd. Oswald Tillotson, 
Ltd. v. I. R. Comrs. (1932), 48 T. L. R. 628. 


(3)—-What 
amounts to special circumstance—Not mere 
solvency of company.] -— PRACTICE NOTE 
(1930). 69 IL. Jo. 252; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 


Company in voluntary liquidation.]| 
—A reduction, reorganisation & increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proccedings in a voluntary 
winding up stayed.— Re WALTERS (STEPHEN) 
& Sons, Lrp. (1926), 70 Sol. Jo. 953. 


Add. Annotation :- -Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 








that shares fully paid up in consideration of 


the transfer of the assets of said works. 


PART HI. SECT. 10, SUB-SECT. 1. 


sp. Includes premiums on sale of 
atock.}—TORONTO v. CONSUMERS’ G 
Co., {1927] 4 D. L. R. 102.—CAN. 


PART IN. SECT. A” SUB-SECT. 3. 


8384a 1. Order under 1929 Act, 
s. 66 (3}—What amounts to special cir- 
cumstances.|--—-In a petition at the 
instance of a shipping co. for confirma- 
tion of a reduction of capital, it 
appeared that the co, had no debentures 
or debentive stock, that the co.’ only 
debte, consisted of expenditure in- 
curred by its ships In the course of 
their voyages, the amount of which 
would not be ascertained ti}] their 
return; that such debts were, in 
practice, regularly discharged as soon 
as their arnount had been ascertained ; 
& thut the value of the co.’s ships waa 
sunple security for its outstanding 
debts. On a motion for an order in 
terins of Cos. Act, 1929, s. 56 (3), the 
ct. directed that the provisions of Cos. 
Act, 1929, 8. 56 (2), should not apply 
to the creditors of the co. or any class 
of them; & confirmed the reduction 
of capital simpliciter.—Re UnNurrcirrco 
STEAMSHIP Co., [1930] S. C. 1104.—* 


834a if. -~-——~-.}—In a petition 
at the instance of a colliery co. for 
confirmation of a reduction of capital, 
it appeared that the eco. had no 





the co.’s principal creditors were trade 
creditors, mineral owners In respect of 
lordships, employees in respect of wages, 
& the collectors of rates & taxes; that, 
dnring the dependence of the petition, 
all these creditors, with one exception, 
had been paid or had consented to the 

roposed reduction ; that the remain- 
ng creditor, the Inland Revenue, 
whose claim was for £19,690 in reapect 
of unascertained income tax Iliabillty 
had, in accordance with department 
peace: declined to sign any consent, 
uit had stated no objection to the 
proposed reduction ; & that the value 
of the co.’s liquid assets was ample 
security for its outstanding liabilities. 
On a motion for an order in terms of 
Cos. Act, 1929, «. 56 (3), the ct. found 
it unnecessary to apply the provisions 
of Cos, Act, 1929, 8. 56 (2), & confirmed 
the reduction of capital simplicitor.— 
Re Capzow CoauL Co., Trp., (1931) 
S. C. 272.—SCOT. 


PART III. SECT. 10, SUB-SECT. 3.—-C. 


sq. Cancellation of vendor's shares,}— 
Deft. co. was incorporated for the 
express purpose (inter alia) of acquiriug 
the assets & business of a certain boiler 
works of which pltf. was the principal 
owner. Under an agreement between 
pitf. & the co., which modified an 
earlier ement, the co. “pier to 
assume the Habilities of said business 
and to issue to plitf. fifty-five of the co.’s 


8 


Tt wus then discovered that the Habill- 
ties of pltf.’s business equalled or 
exceeded the value of its assets, & he 
& the en. entered into a compromise 
agreement under which his said shares 
were surrendered & cancelled & he 
agreed to take in Neu thereof whatever 
the shareholders should vote him 
Held‘ said compromise agreement was 
within the power of the co.; it did not 
bring about a real reduction of capital 
or constitute a purchase by the co. of 
its own shares or prejudice creditore.— 
PATTERSON v. VULCAN IRON WORKS, 
[1930} 1 W. W. RR. 640; 2D. L. R. 
961; 42 B. C. BR. 300; affg., [1929] 
4 D. L. R. 208, C. A.--CAN. 


© cree 
e 


PART III, SECT. 10, SUB-SECT. 3.-— 
F. (a) iii. 


sr. Free shares taken by promoters. }— 
Where on an unopposed petition by a 
co. for confirmation of resolutions for 
the reduction of capital & cancellation 
of shares, it appeared that the pro- 
moters bad taken a large holding of 
free shares & that one of the objecta of 
the petition waa probably to free the 
promoters of a possible Hability in 
respect of these shares :—Held: the 
reduction & cancellation of the shares 
should be confirined.—Re ADELAIDE 
MorTGAGE & INVESTMENT Co., LTD. 
(1928), 8S. A. 8. R. 478.—AUSB. 


977a. -———_ —— L 


887. Add. Annotation :—Refd. Re Bolton, Ev p. 


North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 


942a. Resolution before operative date of 1929 


Act —- Confirmation after such date. ]—Zic 
GRAYSON, RotLo & Clover Docks, Lrp. 
(1930), 69 L. Jo. 151; 160 L. T. Jo. 144; 
[1930] W. N, 27. 


arge fund available to meet 
liabilities.]|}—RKe ANTWERP WATERWORKS Co., 
Lrp., [1931] W. N. 186; 172 L. T. Jo. 75; 
72 L. Jo. 79. 


1015. Add. Annotation :—Refd. Re North Pole 


Ice Co. & Reduced, [1924] W. N. 131. 


1017. Add. Annotations :—Refd. Re Dampney & Re- 


duced (1924), 68 Sol. Jo. 718; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 


1019a. Passing of special resolution—& confirma- 


tion by court.|—(1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in He Salinas of Mezico, 
[1919] W. N. 311, but should state that the 
capital has been reduced ‘by a special 
resolution confirmed by an order of the High 
Ct. of Justice.”” (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 51 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute.—He Norra Po.e Ice Co., Lrp. & 
REDUCED, [1924] W. N. 131. 


Annotation :—As to (1) Expld. Re Dampney & Reduced 
(1924), 68 Sol. Jo. 718. se educe 


1019b. ——- —-—-.]— Where a petition for reduc- 


tion of capital does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice.—Re DaMPNBEY & Co., Lrp. & 
REDUCED (1924), 68 Sol. Jo. 718. 


assented to the proposed reduction, 


Vol. [X¥.—Companies. Cases 887—1126a, 


1029. Add. Annotation :—Refd. He Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


1086. Add Annotation :—Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 131. 


1036a. ——- -——.]—Re Norra Porte Ice Oo., 
Lrp., & REDUCED, No. 1019a, ante. 


1080a. ——- Company in voluntary liquidation.}—~ 
le WALTERS (STEPHEN) & Sons, Lrp., No. 
839a, ante. 

1087. After this case add :-- 


-----,]—See, now, 1929 Act, 


1102. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928). 44 
T. I. R. 292; Re Lee Behrens & Co. (1932), 
48 T. lL, R. 248, 


1108. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1124. Add. Annotations :—Consd. I. R. Comrs. v. 
Doneaster (1924), 98 L. J. K. B. 338; Re 
Speir, Holt v. Speir, [1924] 1 Ch. 359; I. R. 
Comrs. v. Fisher’s Exors., [1926] A. C. 395. 
Folld..I. RK. Comrs. v. Wright (1926), 96 
I. J. K. B. 982; Re Taylor, Waters v. Taylor, 
[1926] Ch. 923. Distd. Re Bates, Mountain v. 
Bates, [1928] Ch. 682; Parker v. Chapman 
(1928), 188 L. T. 729; Lill (R. A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. C. 720. Refd. I. R. Comrs. v. Burrell, 
[1924] 2 K. B. 52; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 364. 

1125. Add. Annotation :—Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 561. 

On Increase of capital.|-—After this cross- 
reference add 


1126a. —-— When increase takes place. ]—--In Dec. 
1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,550,000 by the creation of 300,000 new 
ordinary shares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), s. 112. On the same day the 


e MILIS (EK, 


consider. }-—R, W.), LTD., 
(1925) N. Z L. KR. 227.—N.Z. 


PART Ill. SECT. 10, SUB-SECT. 3.—~ 
F. (e). 


926 i. Nominal capital nol reduced— 
Amount returned “able to be called wp 
gain. |-~By special resolution under 
Cos. Act, 1929, 8. 55, a Thnifed eo. 
resolved that, in respect of each fully- 
paid £1 share of its issued capital, the 
mum of 2s. 6d. be paid off *S upon the 
footing that the amount so returned 
or any leah thereof may bo again called 
up.” In a petition at the instance of 
the co. for confirmation of the proposed 
reduction :—7feld: the form of the 
reduction was competont & the ct. 
confirmed the reduction simpliciler.— 


Jte Brown, Sons & Ca., [1931] 8. C. 


701.—SCOT. 
PART III. aut rs) SUB-SECT. 3.—. 


i. ——- Without remit to reporter— 
Creditors not affected,|—FOWLERS 
oe Ltp., [1928] S. C. 186.— 


t ii, -—-—~ ~~—~.}-~In a petition for 
reduction of capita] presented by a co. 
in which it was stated that the pro- 

osed reduction did not involve either 
he diminution of Hlability in respect 
of any unpaid share capital or the 
payment to any shareholder of any 
paid-up share capital, & that the rights 
of creditors were not affected in any 
way, & further, that the 1 


creditors & all the shareholders had | 


the et. dispensed with a remit to a 
reporter, & granted the prayer of the 
petition. — Re ScorrisH Stramring & 
JINGINEERING GCo., Lirp., [1928] S. C. 
484.— SCOT. 

f iti, —— —-—.]---Re Hay & SONS, 
{1923} S. C. 622.—-SCOT. 


PART Ill. SECT. 10, SUB-SECT. 3.— 
G. (6) fi. 


961i. When dispensed with. }—Where, 
on an application by a limited co. for 
confirmation by the ct. of a reduction 
of its capital it appears that the co.'s 
only creditors are those in respect of 
trade Habilities incurred from day to 
day during the current month, the ct. 
may make an order confirming the 
reduction forthwith & dispensing with 
the advertisement of the presentation 
of the petition & the settlement of the 
list of creditors.—Re A. Lesser & 
Co. Pry., Lrp. (1929), V. L. R. 316; 
1929 A. L. R. 265.—AUS, 


PART ILI. SECT. 10, SUB-SECT. 3.— 
G. (d) i. 


967 ‘ Who are creditors — Persons 
entitled to unclaimed dividends,]—AR!- 
ZONA COPPER CO., PETITIONERS, [1926] 
Ss. G. 316.—SCOT. 


PART III. BECe re SUB-SECT. 3.— 
‘ ‘7 6 e 
at. Function of court—W hat court must 


9 


PART III. amr: [S SUB-SECT. 3.— 
° ii. 

pi. —— Amount after increase 
by subsequent resolution. |—~Held ; when 
& co. has passed the necessary resolu- 
tions to reduce its see tal, subject, 
to the approval! of the ct., by writing 
down the par value of the existing 
shares, &, on such reduction being 
confirmed by the ct., to increase its 
capital by the creation of further shares 
the minute required to be recorde 
under Cos. Act, 1908, 8. 51, should set 
forth (a) the state of the co.’s capital 
after giving effect to the reduction as 
sanctioned, & (b) the state of {tsa capital 
as increased by the resolutions passed 
conditionally upon such reduction 
taking effect.—D. Simpson, LTnD., 
{1929} 8. C. 65.—SCOT. 


PART Ill. SECT. 10, SUB-SECT. 4. 


gi. .}--Held : the proposed 
arrangement was so drastic in its 
destruction of the sinking fund & 
ee absolute power in the hands of 
hose who controlled the co. to redeem 
whose stock they pleased, as to make 
it a violation of the rights of the 
minority ; & for that reason approval 
of the arrangement should be refused.—- 
Re SECOND STANDARD HKOYALTIES, 
Trp. (1930), 66 0. Ta. RR. 282.— CAN, 











Cases 1126a—-141la. EXNGLISI1 AND Empire Dicrest SUPPLEMENT. 


co. passed an extraordinary resolution altering 
the Arts. of the co. & adding an Art. 44 (a) 
- which provided “‘ the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the co. from £1,550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have” certain priorities & 
rights. The Crown asserted that imme- 
diately an the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), 5s. 112, & stamp duty 
was payable on the 950,000 new shares:—Held: 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112: first the introduction of the article 
& then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article; & until the 
directors exercised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112.—A.-G. v. TUBE INVESTMENTs, 
Lrp. (1930), 142 L. T. 561, C. A. 

1127. Add. Annotation :—As to (2) Distd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
aie Street Properties, Ltd: (1932), 48 T. L. R. 
G4U. 

1183. Add. Annotation :—Refd. Australian Invest- 
ment Trust, Ltd. v. Strand & Pitt Street 
Properties, Ltd. (1932), 48 T. L. R. 646. 

1134. Add. Annotation :—As to (2) Refd. Lynde 
v. Nash, [1928] 2 K. B..93. 

1153a. Liability of sub-underwriter.]— Ick 
ia Lip. v. MATHUEN (1930), 74 Sol. Jo. 

1169. Add. Annotation :—Consd. Collins v. Associ- 
ean iia Racecourses, Ltd., [1930] 

1169a. -———- ——_ Directors without know- 
ledge that misrepresentation basis of con- 
tract.|—COLLINS v. ASSOCIATED GREYHOUND 
IRACECOURSES, Lrp., No. 58la, ante. 

1169b. 











ee ee 





PART III. SECT. 11, SUB-SECT. 2. -~ 
A. (a). 


sc. Agreement to pay comimission-— 
Ultra vires.}—An agreement was 
centered into by 8 ai be co., Incorporated 
in New South Wales, for the under- 
writ by them of a proposed issue of 
capital of resp. co. ‘The taking up of 
any of the shares pursuant to the under- 
writing agreement involved the 
payment out of resp. co.’s share capital 
of a commission to applt. co. in respect 
of such shares. The New South Wales 
Cos. Acts, 1899 to 1918, contain no 
provision expressly authorising the 
payment. of underwriting commis- 
sions. On a claim by appit. co. that 
the underwriting agreement was ulira 


— HARMONIC 


Second company 


Between company & agent | 


received before inco 
pany.J—Where a co. 
against. an underwriter, & recovered 
a verdict for £317 108. :-——i7eld: as 
deft. by his statement of accounts had 
not admitted that he held an 
for the co.’s use, the verdict should be 
set aside & judgment entered for him. 
RBSONATOR, LTD. v. 
WaLTon (1927), 27 S. R. N.S. W. 81; 
44 N. Ss. W. WwW. N. 50.—AUS. 


pore of com- 


PART III. SECT. 12, SUB-SECT. 4.— 
B. (a). 


sy. Compuny holding franchise— 
ouning 
Wheiher liable to Municipal & Public 


for undisclosed principal—Renunciation by 
agent in favour of principal.]—CoLLINS v. 
ASSOCIATED GREYHOUND RACECOURSES, 
Ltp., No. 581b, ante. 


1205. Add Annotations :—Distd. Pailin v. Northern 
ag a haa Mutual Indemnity Co., [1925] 2 
K. B. 78. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W.C.C. 44. Refd. 
Wales vy. Iron Trades [Eimployers’ Assocn. 
(1928), 21 B. W. C. C. 316. 


1220. Add. Annotation :—Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


1226. Add. Annotations :—As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 

1226a. -}] — AGRICULTURAL WHOLESALE 
SocigeTyY v. BrppunpH & Districr AGRI- 
CULTURAL SOCIETY, No. 481a, ante. 

1230. Add. Annotations :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts & 
Somerset Farmers, [1928] Ch. 809. 

1265. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 


1265a. —-—.|—-In the absence of fraud or mala 
fides, a cestui que trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustee.— He ELEcTRIc 
TELEGRAPH Co. OF IRELAND, BUNN’s CASE 
(1860), 2 DeG. F. & J. 275; 0 W. RR. 438; 48 
BK. R. 627; sub nom. Re ELECTRIC TELEGRAPH 
Co. oF IRELAND, Ex p. BUNN, 3 L. T. 5673 sub 
nom. ELECTRIC TELEGRAPH Co. OF IRELAND v. 
ae 29 L. J. Ch. 913; 6 Jur. N. S. 12238, 
de . 

1268. Add. Annolalion :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


1320. Add. Annotalion :-—Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 

1342. Add. Annotation :—Generally, Reftd. Green- 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 

1411a. —-—— Where further investigation required.] 
—QOn an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the judge not to make an order for 








"TRANSIT Co., WINNIPRG ELECTRIC Co. 
& RURAL MUNICIPALITY OF ASSINI- 
., [1931] 1 W. W. BR. 778.—CAN. 


rought an action 


moncy PART III. SECT. 13, SUB-SECT. 5.— 
B. (d) vii. 


1374 i. Wrong cntry of nature of 
shares—Ayreement to take naid-up 
shures—Shares entered as partly paid. |}— 
kee Custom FHlooss Moror Co., Lip. 
rN VOLUNTARY LIQUIDATION), [1928] 
St. R. Qd. 338.—AUS. 


PART Ill. SECT. 14. 
sz. “‘ Preference shares.""] —- “* Pre- 


shares — 


nires resp. cu. & unenforceable :—Zfeld : 


inasmuch as the agreeinent would 
result in applt. co. receiving from 
resp. co, a discount for whieh there 


was po consideration it was ultra 
vires resp. GO.—-AUSTRALIAN JNVEST- 
MENT TRUST, LTtp. v StRanp & Pirr 
STREET Provertius, Lip., (1982) A.C. 
735; 48°. L. R. 646, P. C.—AUS, 


PART III. SECT. 11, SUB-SECT 3.—B. 
sw. To account to company for money 


Utility Board.-—Where a co. has been 
given a franchise, the fact that all its 
issued shares, except qualification 
shares, are held by another co. & that 
its officers are all officers of such other 
co. dves not impose on the latter oo. 
the obligations with respect to the 
franchise which the former co. is under 
&, therefore, docs not subject it to 
orders of the Municipal & Public 
Utility Board with respect to said 
obligations.— Re SUBURBAN RAaPIp 


10 


ference share ” {sg an indefinite term, 
having a commercial or populat rather 
than a legal import. Where a pre- 
ference of any character {is given to 
the holder of a share, the circumstance 
that in other respects he is deprived 
of the usual rights of a holder of 
common shares does not prevent his 
share from being properly designated a 
‘* preference share.’’-—RUBAS v. PARK - 
INSON, [1929] 3 D. L. KH. 558; 64 
QO. lL. R. 87.—-OAN, 


rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appet. to bring an action.—Re GreaTER 
BRITAIN Propucts DEVELOPMENT CORPN., 
Lrp. (1924), 40 T. L. R. 488, D. C. 

1488. Add. Annotation :—-Refd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. It. 443. 


Right to issue stock warrants payable 
to bearer.}—Therec is nothing in the Cus. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock.— 
PILKINGTON v. UNITED RAILWAYS OF THE 
Havana & REGLA WAREHOUSES, Lrp.. [1930] 
2Ch. 108. 99 L. J. Ch. 555; 144L. 7.115; 
46 T. L. R. 370; 74 Sol. Jo. 264. 


preference 
ordinary shares—Whether alteration in status 
of shareholders.|—-Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation :—Held: 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status after 
the commencement of the winding up within 





1448a. 


1448b. Conversion of 


PART III. SECT. 16 SUB-SECT. 1. 


1450 il —— ——- -———.}—The 
memorandum of assocn. of a co. 
provided, inter alia, that the preference 
stock should rank as to dividend & 
capital in priority to the ordinary 
stock & all other stock & shares in the 
capital for the time being of the co., 
& that it should be ‘ subject to the 
other provisions with regard to tho 
same contained in the articles of 
aasoen.” ‘The arts. of assocn. set forth 
that the co. might Increase its share 
capital by the creation of new shares, 
with such preference over other shares 
ar stock as it might dircct, provided 
that no shares or stock should be 
created with a preference over, or 
ranking pari passu with, the existing 
preference stock without the sanction 
of the stockholders affected :—//eld : 
upon a sound construction of the 
Memorandum of assocn., the co. had 
not power at its own hand, even with 
the sanction of the preference stock- 
holdors, to create new preference stock 
ranking pari passu with oxisting 
preference etock; & that an altera- 
tion of the memorandum was necessary 
for that purpose.— He ScorTrism 
NATIONAL TRUST Co., [1928] 8S. C. 
499,—SCOT. 


ei. -}—The decision of Andrews 
v. Gas Meter Co., No. 1459, must be 
tuken as indicating that if the arts. 
of assocn. of a co. make no reference 
to the issue of preference shares, 
reference shares cannot be issued. 
Inder the arts. of assocn. of a co. the 
directors were empowered to allot or 
otherwiso dispose of shares ‘fon such 
terms and conditions ”’ as they thought 
fit, & the co. in general meeting was 
empowered to increase capital by the 
creation of new shares to be issued 
* upon such terms & conditions & with 
suc. rights and privileges annexcd 
thereto ”’ as tho gencral meeting should 
direct. Tho articles further provided 
that “‘ subject. to the rights attached 
to sharos issucd on special conditions ”’ 
... the profits of the co. should be 
divisible arnong the members in pro- 
portion to the capital paid up or 
deemed to be paid up on the shares 
held by them :—Held: the directors 
were authorised to issue preference 
shares.-—He MARLOW ROLLS THEATRES, 
LTD., 47 N. 8. W. WwW. N. 1835.—-AUS. 





Vol. IX.—Companies. 


1455a. 


Pel 


Pitt 


Shares into 


1 Ch. 1. 


such notice 


PART III. SECT. 15, SUB-SECT. 2. 


k i. Power to modify rights by bye-law 
—Falidity of bye-law—Companies Act, 
R. Ss. (mr 1906 {c, 79). ]}—HoLME8TED Vv. 
ALBERTA PACIFIC GRAIN Co., LTD. 
(Alta.), [1928] 1 D. L. R. 1353 [1927] 
3 W., W. R. 707.—- CAN. 


PART Ill. SECT. 17, SUB-SECT. 1.— 





A. (a). 
b i. -+-Heléd: persons, who, 
intonding to become shareholders in a 
proposed co.. had signed & sealed a 


‘‘ subscribers’ agreement,’’ were not 
shareholders.— Re BLUEBIRD CORPN.. 
LTbp., (1926) 2 D. L. RR. 484; 58 
O. L. R. 486.—CAN. 


PART II. SECT. 17, SUB-SECT. 1.— 
B. (a) i. 

8 i. —---.]—- Where the 
evidence wus not conclusive :-—Held : 
in the circumstances A.’s agreement 
for employment stood by itself, & his 
status as a shareholder, which was 
established by what he had done & 
omitted to do, was not atfected.—Re 
BUFF PRESSED RriIcK Co. (1924), 56 
O. L. R. 33.—CAN. 

c i. Balance to be paid on com- 
mencement of undertaking by company.) 
—A. added on the foot of an applica- 
tion for shares the words: ‘‘ This sub- 
scription is given on the understanding 
that I am to be called upon for the 
balance of the money when building 
operations commence ” :—J/eld : this 
stipulation had nothing to do with 
his becoming a shareholder: & failure 
of the co. to commence building did not 
entitle A. to rescind bis contract.— 
Re NatTionaL STaplum, Lp. (1924), 
65 O. L. R. 199.—CAN. 

f i. -}—A. relied, a3 
entitling him to rescission, upon the 
von-fulfilment of a condition that:a 
building should be erected on a certain 
site :—-Held:; his agreement con- 
stituted A. a sharcholder in presenti, 
& the condition should be troated 
merely as a collateral obligation on the 
artof the co.—Jte NATIONAL STADIUM, 

TD. (1924), 55 O. I. TR. 199.—CAN. 


PART Ill. sap 17, SUB-SECT. 1.—- 




















sy. Abrogation of original agreement—— 
Ascertainment of terms of substitutcd 
oral agreement.J—Lazincrk v. McCur- 


Il 


Greyhounds Racecourses, [1930] 1 Ch. 1. 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, ‘‘ Where 
the contract is made to the knowledge of the 
co. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,’’ per LUXMOUORD, J.). 


Cases 1411a-—--1552. 


1908 Act, s. 205.—Re BLAINA COLLIERY Co., 
Lrv. (1926), 70 Sol. Jo. 404. 


Power in memorandum-—-No pro- 
vision in articles. ]}—CAMPBELL v. RoFE, [1932] 
W.N. 266, P. C. 


1461. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 


1472. Add. Annolation :—-Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 


1480. Add. Annotutions :—-Generally, Consd. Aus- 
tralian Investment Trust, Ltd. v. Strand «& 

Street Properties, 

T. L. R. 646. Refd. Humphrey & Denman v. 
Kavanagh (1925), 41 T. L. R. 378. 

1515. Add. Annotation :—Refd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


1552. Add. Annotations :—As to (2) Distd. Collins 
v. Associated Greyhounds Kacecourses, [1930] 
As to (4) Distd. Collins v. Associated 


Ltd. (1932), 48 


(In 


Bova (1913), 25 W. L. . O11; 14 
pea R. 270; 6 Alta. L. BR. 503.— 


PART III. SECT. 17, SUB-SECT. 1.—E. 


di. ——~— Not after clection to retain 
shares.}J—-MCDONALD  v. WaATtTRAKEI, 
LYp., {1924} N. Z L. TN. 201.—N.2Z. 

fi, ------- Lapse of time.|-- Where the 
owner of shares held In escrow agreed 
to sell them, & certificates therefor 
were issucd in the name of the pur- 
chaser & retained by the trustee pend- 
ing fulflbnent of the terms of the trust 
agreement, but uo demand had yet 
becn made upon the purecbaser for 
payment :—Held: tho fact that there 
was a lapse of about four ycars without 
any action being taken by the pur- 
chaser displaying any right of owner- 
ship or interest in the shares did not 
show that he had abandoned the con- 
tract of purchase.—DALLAsS & BIRKE 
v. DALLAS OIL Co., Lirp., & WERSTER, 
[19380) 2 W. W. RR. 301; 2D. L. RR. 
788; 24 Alta. L. Rt. 445; affd., [1931] 
S.C. R. 220; 2D. L. R. 733.—CAN. 


PART III. SECT. 17, SUB-SECT. 1.-—F. 


m i, ~—-—- -~—-~.]-—The ct. has juris- 
diction to decree specific performance 
of a contract with a co. for the pur- 
chase of shares thereof, but. the matter 
is one of judicial discretion, i.e. con- 
tracts for the sale of shares aro treated 
on the same principles as to the excrcise 
of the ct.’s jurisdiction to decrec 
specific performance as are contracts 
relating to land.—McDovucaL SEGUR 
EXPLORATION Co. OF CANADA, LYb. v. 
SOLLOWAY Mitrs & Co., [1931] 2 
W. W. BR. 516.-—-CAN. 


PART III. eee Ae SUB-SECT. 1.— 
. (8). 


1563 vi. -}—-MILNE v. DUREBAM 
TomeRY MILLs, Lrp., (1925]73 DL. h. 
725; 57 0. L. R. 228.—CAN, 

1553 vii. ———-.]}——Paturscorps UNION 
OF SouTH AFRICA, LTN. v. MALLINIOK, 

1553 viii, --—.]—-Rosperrs 7. ARNOT 
Co., [1932] 1 D. L. R. 798.—CAN, 


PART III. eels i SUB-SECT. 1.-— 





sa. Representation must have induced 
emuract.|}-—MARITIME UNITED FARMERS 
CO-OPERATIVE, LTD. v. Dickir, [1925] 
1D. L. R. 377; 52 N. B. R. 42.—CAN. 


14* 


Cases 1565-——1654a. 


1565. Add. Annotation :-—Refd. Sullivan v. Con- 
w stable (1932), 48 T. L. R. 267. 


1585. Add. Annotations :—Refd. Re Royal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v. Addie, Addie v. Western 
ras of Scotland (1867), L. R. 1 Se. & Div. 

5. 


1589a. Statement by agent—That application 
purely formal.J—E., acting as agent of pitf. 
co., represented to deft. that the co. owned 
valuable rights over certain mines in Ohina, & 
deft. agreed to go to China & investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
shares upon a representation by E. that the 
application was purely formal, & deft. paid 
£250 on allotment upon a representation by 
KE. that the payment was for an option on 
230 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft. at a meeting at 
which E. was in the chair, but. no notice of 
the allotment was sent to deft. Deft. went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false & that the 
mining rights were valueless. In an action 


PART II. SECT. 17, SUB-SECT. 1.— 


G. (0). 
1568 ii. -+—-Deft., director 
of a co., without putting his signature 
to any written document, made 
fraudulent misrepresentations as to 
the financial position of the co., whereby 
pitf. was induced to apply & pay for 
shares :~—Held - Lord Tenterden’s Act 


FLEMING 1. 








Se aii cnet mre eae a carom, deg ea 


1644a. 


EcLirpsE LAUNDRY Co., 
[1928] N. Z. L. R. 598.—N.Z. 


sb. Failure to repudiate before declara- 
tion of insolvency.j—Apart from the 
effect of the commencement of winding 
up, it is too late for a shareholderin a =O. L. 
limited co. to apply for rectification of 
the register of shareholders, on the 
ground of miisrepresentation 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft. 
intended only to take an option on tho shares 
& had never contracted to take them the 
action failed :—Held: although E. was an 
agent of plitf. co. to come to an agreement: 
with deft., yet by reason of H.’s fraudulent 
use of the application form signed by deft. 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be affirmed.—HvUMPHREY 
& DENMAN, [Ltp. (IN LIQUIDATION) v. 
KAVANAGH (1925), 41 T. L. R. 378, 0. A. 


1604. Add. Annolation :—Refd. ie United Citizen’s 


Investment Trust (1931), 101 L. J. Ch. 17. 


Contract to repay advance after 
allotment.|—WHEELER v. Krapp (1898), 14 
T. L. R. 302, 440; 42 Sol. Jo. 364, C. A. 





1645. Add. Annotation :—Distd. Lynde v. Nash, 


[1928] 2 K. B. 93. 


1653. After this case add :— 


——— --—-—. }- —See, now, 1929 Act, s. 39 (1). 


1654a. ——— What amounts to.}]—In Jan. 1920, 


K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 


PART II. SECT. 17, SUB-SECT. 3.—-A. 


{i, ——-.}—Allotinent is the accept- 
ance by a co. of an offer to take shares. 
—J]MPERIAL BANK OF CANADA 0. 
DENNI&, [1926] 3 D. L. R. 168; 59 

_~L. R. 20; varying, (192513 D. L. R. 
488; 57 0. L. R. 203.—CAN., 


after 


had no application to the case, & pitt 
was entitled to recover from deft. tho 
amount paid for the shares.— DIAMANT) 
v. MARTELLI, [1923] N. Z. L. R. 663.— 


Z. 


f. Read now **1588 i.”’ 
g. Read now ** 1588 ii.”’ 


1588 iii. . }—PETROTITE 
& CHALLENGE Haters, Lrp. v. 
BoDLeEy, No. 400 ii; ante.—N.Z. 


PART HI. SECT. 17, SUB-SECT. 1.— 
G. (d). 








r i. ——.}—TrRosts & GUARANTEE 
Co. v. Smiru, (1924) 2 D. L. KR. 211; 
54 0. L. kh. 144; 4 Cc. B . 1 i. 
CAN. 

vii, -——.]—Re NATIONAL STADIUM, 
Lrp. (1924), 55 O. L. RK. 199.—CAN. 


r ili. —--.}—If a shareholder desires 
to rescind his contract to take shares 
in a co., then, in order to make the 
resrission effective, he must hefore 
the commencement of the winding-up 
either have his name removed from 
the register of members, or institute 
appropriate legal ida s to have 
it removed. Pitt. who had been 
induced to take sbares under circum- 
stances which entitled bim to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then ontered into between plitf. & the 
director of the co. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by the co. No 
agreement was, however, arrived at 
between tho parties, & after some 
further dclay pltf. commenced an action 
claiming, inter alia, an order directing 
the removal of his name trom the 
register. A few days prior to the 
commencement of this action, the 
directors, without any notice to plitt., 
passed an effective resolution for the 
voluntary winding up of the co, --— 
Alcld: the claim for the rectification 
of the register was, under the cirecum- 
stances, too late & must be refuse d.— 


ee we ee 


there haa been a definite public declara- 
tion of insolvency, & this is so whether 
the business has in fact heen kept 
open as a going concern or not.-—Re 
Locks, Lrp., SERPELL’S Caspr, [1928 
V.L. R. 466; 49 A. L. T. 270; [1928 
Argus L. R. 288.—AUS. 


PART III. SECT. 17, SUB-SECT. 2.—A. 


1608 iii. Agreement to subscribe 
for shures when called upon.}-—-BEARD- 
MORE & Co., LTD. v. BARRY, [1928] 
Ss. Cc. 10] —~ SCOT. 


FART III, SECT. aah SUB-SECT. 2.— 
- (a). 

f i. .J— Where a contract to 
purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or implied, 
& owing to a clerical error the firm 
was not entered on the register of 
members & the name of the other 

artner alone was entered :—Held: 
he latter was never under any liability 
to the co. & could not be made a 
contributory.—MASECAR v. MCKENZIE 
& Son, (1924] 2 D. L. R. 1242; 2 
W.W. R, 521.—CAN. 








PART Hl. SECT. 17, SUB-SECT. 2.-—-C. 


BC. Whether nominee liahle— 
Nominee incupahle of contracting.}— 
Petitioner’s father signed her name to 
a stock subscription book of a bank, 
paid the calle, & received the dividend 
cheques, which were indorsed by her 
at her futher’s request, the moneys 
being received by him. The bank waa 
put into liquidation by winding-up 
proceedings, & the order for ca)}} against 
contributories was made three months 
before she came of age. A year after 
the Hquidation commenced she took 
proceedings to have her name removed 
from the lst of contributories :—Held : 
she was not lable as a contributory, 
& her name must be removed from the 
list.--Fte CreNTRAL BANK & Hoga 
(1890), 19 O. hh. 7.— CAN. 
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PART III. bagel ae 3.— 
» fa). 


1654 i. <Allotenent before slatement in 
lieu of prospectus filed.}-—Ileld: in- 
effective to charge persons who had 
signod a ‘ subscribers’ agreement.’’— 
Re BLUEBIRD CORPN., LTD., [1926] 
2 D. lL. R. 484; 58 O. L. R. 486.-——CAN, 

sd. Application before compliance 
with Sale of Shares Act— Allotment after 
compliance uith Act.j-—Before a co. had 
obtained the certificate required by 
Saie of Shares Act, & before its agent 
for the sale of shares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate & 
licence were fisreved, & the shareholder 

jd several sums on the notes given 
or the shares & appointed proxies at 
different times to vote. The share- 
holder did not know until after a wind- 
ing-up order had been made that the 
Act had not been complicd witb at 
the time of his application :~-Held: he 
was not entitled to have his name re- 
moved from the list of contributories.— 
Re GREAT NORTH INSURANCE Co., 
PAINTER'’S Case, [1925] 2 D. L. R. 
778; pee 1 W. W. R. 11493: 21 
Alta L. R. 326: revaeg., (1925) 1 
W. W. R. 752.—CAN. 


PART III. sau 1S) SUB-SECT. 3,-—— 


1666 i. Hcercise of powers by directors 
—-Directors never properly appointed. 
An applicant for shares in @ co. who 
accepted the shares allotted him, paid 
for them in part, allowed bis name to 
appear on the list of shareholders, 
nttended both in person & by proxy 
shareholders’ meetings & accepted a 
dividend :—~—Held: to be precluded 
from contending for the first time after 
a winding-up order had been made 
that the directors who made the allot- 
ment were only de farto not de jure 
directors, & from disputing his status 
as a sharcholder.— Re ACME PRopUCTS, 
Lrp., Hoprs’ Caspr, (19321 2 W. W. FR. 
586; 4 D. L. It. 380.—-OAN, 


1681a,. —--- 


100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
ete therein. At a meeting of the directors 

eld on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prorpectus or filed a statement in lieu thereof. 

n Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10s. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 :—Held: (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co.—Re Burton (JAMES) & 
Sons, Lrp., [1927] 2 Ch. 182; 96 L. J. Ch. 
457; 137 L. T. 564; 71 Sol. Jo. 491. 


e|]--In their circular the 
directors asked whether, should there be 
any of the reserved shares remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he might receive as his proportional 








1788a. As_ to 


1786. Add. 


Vol. [X.—Companies. Cases 1654a—1794a. 


shares. They also required payment to be 
made on or before Oct. 1. Applts, answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that additional shares 
had been allotted to them, & that payment 
thereon must be made on a day specified or 
the shares would be forfeited. No notice 
was taken of this communication :—Held : 
there was no complete contract as to these 
additional shares.—JACKSON v. T'URQUAND 
ee) L. R. 4 H. L. 305; 39 LL. J. Ch. 11, 
wd 


1746. Add. Annotation :—Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


1771. After this case add :—- 


~———, | — See, now, 1929 Act, 8. 41. 


1778. Citation :—For ‘‘ 96 L. T. 743” read ‘ 92 


L. T. 748.” 

compliance with formalities -~ 
Authorised affixing of seal.|—Sovuru LONDON 
GREYHOUND RACECOURSES, LTD. v. WAKR, 
No. 1794a, post. 

Annotation ;—Refd. South 
Greyhound Racecourses, Ltd. 2. 
{1931] 1 Ch. 496. 


Londou 
Wake, 


1794. Add. Annotations :—Apld. Kreditbank Cassel 


G.m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
South London Grevhound Racecourses, Ltd. 
v. Wake, [1931] 1 Ch. 496. Consd. Slingsby 
v. District Bank, Ltd. (1931), 47 T. L. R. 587. 


1794a. Seal affixed by secretary without authority. ] 


—The A. co., of which D. was a director & 
G. was the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce payment of the debt. procured the 
issue to W. of a certificate No. 528, certifying 
that W. was the registered holder of 2.000 
preferred ordinary shares numbered 40.652 
to 42,651 of ten shillings each fully paid in 
pitf. co., which certificate, early in May, 


PART IU. SECT. 17, SUB-SECT. 3.— 
D = (fs) 


sf. Allotenent on terms other than 
those in application.}—-Where an allot- 
ment of shures was niade on terms 
netted i? substantially from those con- 
tained In the application :-—-//eld + as 
the allottee so far from accepting the 
allotment ey, repudiated it, he 
could not be held tiable on the ground 
that the shares were duly allotted to 
him.—WnrrTrLE v. HENLEY, [1924] 
App. D. 138,.—S. AF. 

ag. Allotment fraud on company-- 
Company not bound {to repudiate. |—Re 
SUN Ray MANUFACTURING Co., Ez p. 
Birketr & Sons, LtTp., [1925] 1 
D. lL. RK. 1204; 5 C. B. R. 286; affg., 
[1924] 2 Dp. L. R. 1055; 404 BR 
6] 5.—OCAN. 


PART III. sa An | see 3.— 





n i. Contraci to fake treasury 
shares.|—Deft. applied to a California 
co. through an agent in Victoria, B.C., 
for shares in the co. He intended to 
obtain treasury shares, but the shares 
which he received were shares owned 
by one A. Deft.’s name was entered, 
to his knowledge, on the co.’s register 
of shareholders, & he received dividends 
& contributed funds to assist in re- 
habilitating the co., but it was not 
until after the present action was 
brought that he learned that he had 
not received § treasu shares. He 
thereupon immediately repudiated 
ownership. The action was one in 
which creditors of the co. sought, in 
accordance with the law of California, 
to fix deft. with a liability for its debts 


proportionate to the amount of his 
shares :—//feld: deft. never became a 
shareholder since no contract. making 
him such ever came into existence, & 
that his conduct did not estop him from 
denying that he was a shareholder.— 
AMERICAN SEAMLESS TUBE CORPN. v. 
GowaRn, [1930] 2 W. W R. 31; 3 
DL. R. 870; 42 B.C. R. 651s affd., 
[1931] 1 W. W. BR. 509; 1D L R 
8783 43 O. la R. 407.--CAN, 


n ii. -]-- WITCOMB ¥, 
TORONTO GENERAL TRUSTS CORPN., 
[1931] 2 W. W. R. 545.-——CAN. 


n iii, —-—— -—---.J-- An agreement for 
the sale of treasury shares of a co. is not. 
satisfied by the transfer to the pur- 
chaser of an jndividual shareholder's 

ersonal stock.- CLAY «. POWELL & 

o., LTp., [1982] 8. c. R. 210; 1 
dD. L. R. 366.---CAN. 


PART III. ae 4S SUB-SECT. 3.— 
e a e 
1707 v. —--- -- ~~ .]-—-An application 
for shares in a co. is not binding on 
appet, unless & until it has been 
acvepted by allotinent & notice thereof 
made & given within a reasonable time. 
MACLEAN v. REIDRUG, LTp., 11932] 
1 W. W. Rt. 223.—CAN, 


PART III. SECT. 17, SUB-SECT. 3.-- 
E. (d). 








1737 i. Receipt by alloiter immaterial 
— Posting aufficient |\— Howson v, CROW 
(Ont.), (1925] 1 D. L. R. 495.—CAN. 
PART III. SECT. 17, SUB-SECT. 3.—G. 

g i. —— Non-compliance wiih Sale 
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of Shares Act, R. S. M., 1913 (c. 175). 
-~-Allotment void, & not merely void- 
able; & where a purchaser of shares has 
not. done anything from which an agree- 
ment to keep & puy for them cun be 
imphed, he can, even after a winding- 
up order, repudiate the purchase & 
successfully resist belug placed on the 
list of contributories, where he only 
became aware, after the winding-up 
order, that the above Act. was not 
complied with.—7?e NORTH WESTERN 
TRusT Co., Fe MCASKILL v. NORTH 
WESTERN TRUST Co., [1926] 3 D. L. R. 
G12; {1926] 8S. C. R. 412.—CAN, 


1773 i. Hffect of avoidunce—Right to 
recover money paid.|j—'Vhe right of an 
uppet. to have the register of members 
of a co. rectified by the removal of bis 
name therefrom under an order of the 
equity ct. carries with it the right to 
recover from the co. moneys paid to it 
by appct. in respect of his coutract to 
take shares, & this is so whether the 
basis of the rescission of the contract 
be fraudulent or innocent misrepre- 
sentation. — Re AUSTRALIAN SLATH 
QUARRIFS, Lrp. (1930), 47 N. &. W. 
\ ie N. 179.—AUS. 


PART III. SECT. 18, SUB-SECT. 3.—C. 


f i. .}—-An allottee :— 
Held: eontitled to rely upon the 
certificates showing the stock given 
him to bo fully paid up, whether in 
fact. it was actually oe for or not.— 
Re Suppriss, LTp., CANADIAN CREDIT 
Men's Trust Assocn, v. CALDWELL, 
11926] 1 D. L. R. 824; 58 N.S TR 
399.—CAN. 











Cases 1794a—1826. 


1928, was accepted by W. as security for the 

ayment of the debt & on the faith of which 

. abstained from serving the writ upon the 
A. co. until June 18, 1928. D. was also 
managing director & G. was also secretary of 
pltf. co. The certificate bore the seal of 
that co., & was attested by the signatures of 
D. & G. as such director & secretary respec- 
tively. Pltf. co. having refused to recognise 
W..’s title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W. was not entitled to the shares & 
rectification of their register of members. 
By art. 105 of the arts. of assocn. of pltf. co. 
it was provided as follows: ‘* The seal of the 
co. shall not be affixed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 
& the secretary; & the said one director 
& the secretary shal] sign every instrument 
to which the seal shall be so affixed in their 
presence & in favour of any purchaser or 
person bond fide dealing with the co. such 
signature shall be conclusive of the fact that 
the seal has been pruperly affixed.’ The 
following further facts were held to have been 
established at the trial: from entrics in the 
register of members it appearcd that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., & that in 
respect of those shares three shillings per 
share were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
& that W. was entered on the register as a 
member on Apr. 30, 1928, as having acquired 
the shares as fully paid '& as having had a 
certificate No. 528 issued to bim. There 
was no record of any transfer from the 
Iinglish & Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & scal of 
pltf. co. were under their physical control, 
D. & G. made the entries in the register, &, 
as director & secretary respectively of pltf. 
co., affixed the seal of that co. to & signed the 
certificate issued to W., but without any 
authority from pitf. co. & fraudulently in 


ENGLISH AND EMPIRE DigEst SUPPLEMENT. 


the interest of the A. co. :—~Held: (1) the 
certificate not having in truth been sealed by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery & not binding 
upon the co; (2) W., whose ignorance of 
art. 105 had been proved, was, on that 
account, precluded from relying on that 
article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate; (3) as 
affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
with.—SoutTH LONDON GREYHOUND RACE- 
couRsEs, Lrp. v. WAKE, [1931] 1 Ch. 496; 
x00 L. J. Ch. 169; 144 L. T. 607; 74 Sol. Jo. 


1810. Add. Annotation :—Consd. Oswald Tillotson, 
Ltd. v. I. R. Comrs. (1932), 48 T. L. R. 628. 


1814a. ‘* Initial share issue ’’—Meaning.]—Gas 
METER Co., Lrp. v. DIAPHRAGM & GENERAL 
LEATHER Co., LTrp. (1925), 41 T. I. R. 342. 


1815. or this case add ‘ see, now, 1929 Act, 
s. 47.” 


1817. Add. Annotations :—As to (4) Apld. &e 
Wilts & Somerset Farmers, [1928] Ch. 809, 
Generally, Refd. Biddulph & District Agri- 
cuitural Soc. v. Agricultural Wholesale Soc. 
(1926), 05 L. J. Ch. 576. 


1821. Add. Annotations :—As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. 
Generally, Consd. Australian Investment 
Trust, Ltd. 2. Strand & Pitt Street Pro- 
perties, Ltd. (1932), 48 T. lL. R. 646. Refd. 
he Wilts & Somerset Ifamners, [1928] Ch. 
809. 

1826. Add. Annotation —As to (2) Distd. Australian 
Investment Trust, Ltd. v. Strand & Pitt 
aa Properties, Ltd. (1932), 48 T. L. R. 


PART III. SECT. 19. 


1812 i. Issue for improper purpose— 
Increase of vating power—Restraint.}— 
Where directors, in exercising their 
powers to issue & allot shares, do so 
in order to get control of the voting 
power, the ct. will declare the issue & 
erornent invalid.— 

HANSON TIRE & mae PLY De, 
11927} 3D LL R. 7863 (887) 2 
W.W. TN. 529; 21 Sask. L. R. 621.—CAN. 

1812 ii. --—— ——~, ]— TREASURE 
TROVE DIAMONDS, LTrp. ©. HYMAN, 
{1928 App. D. 464.—-S., AF. 


PART III. SECT. 20, SUB-SECT. 1.—A. 


li. —— Jesaue for future services to be 
rendered.}—Defts. procured the incor- 
poration of pitf. co., & made an agree- 
ment with the original directors, who 
were morely the nominces of defts., 

hat, as consideration for services 
which they promised to perform. defts. 
should receive practically the whole of 
the common shares of the capital stock 
of pitf. co. as fully paid shares :— 
Held : > the transaction was ulira rires 
of pitt. CO.— BANKING SERVICK CORPN., 
Ltn. v. TORONTO FInancr Corpn. LTp., 
1928) A. C, 333; 97 L. J. P.C. 653 139 
. T. 149, P. C.—CAN 
1 ii, -—— —~-,J—The inanager of a 


SMITH & eee 
y Co., 





co. Incorporated under Ontario Cos. 
Act agreed with tho co. to buy certain 
shares thereof at their par value & to 
pay therefor partly by promissory 
notes & partly by serving the co. as its 
manager for the next four years. The 
manager became bkpt. & tbe ca. 
claimed ainst his estate for the 
amount of the notes. The trustee 
disalJowed the claim & the co. ap- 
pealed :—Heild as the evidence 
showed that ihe contract was, not 
illusory, but a bon fide transaction, 
the terms of payment were within the 
powers of the co.—22e GIBSON ESTATE, 
2ELICAN LAKE LUMBER Co., LTp. 
TRADERS TRUST Co. (Man. Ay via 4 
Dp. L. R. 1001; 3 W. W. 

Cc. B. R. 100. —CAN, 


1 iti, ——-.)—AUDITORIUM, LTD. v. 
LUMSDEN, [1 {1926} 4 D. L. R. 976; 69 
O. L. R. 496.—CAN. 


a Had ./~-SiGNaL HI. _Onte Co., 
2 Us LONDON OrL SECURITIES, LTD 
A aE bode 3D. L. R. O84: : 1927] 
. 392.—CAN, 





1 ———-,] — WASCHYBYN v. KIt 
iowaN Icn & Fur Co. (Man.), [1929] 
D. L. BR. 555.—CAN. 


sh. Under Companies Act, 1929, 
8. 47—Petition to court—Remit to re- 
porter.}— Where a petition Is presented 
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to the ct. under Cos. Act. 1929, 8s. 47, 
for authority to issue shares at a 
discount, the ct. will not dispenso with 
a remit to @ reporter.—Re EDINBURGH 
& DUNDEE INVESTMENT Co.,, [1930] 
Ss. C. 681.—-SCOT 


PART Ill. SECT. 20, SUB-SECT. 1.—B. 


1826 t. Commission on underwriting. | 
—A bond fide ugreement to underwrite 
an issue of shares by a limited co. is a 
contract for the performance of ser- 
vices, & not to subscribe for shares. 
An underwriting agreement is not 
necessarily ulira vircs, merely becausc 
it involves the payment of commission 
to the erwriter out of capital. 
Whether an underwriting agreement is 
a bond fide & reasonable contract for 
servicer, or merely an attempt to con- 
ecal, in the guise of an underwriting 
agreement, a contemplated erohment 
& acceptance of shares at a discoun 
is a question of fact to be a ercined 
in cach case on a consideration of all 
relevant materials.—AUSTRALIAN IN- 
VESTMENT TRUST, LTD. v. STRAND & 
Prir STREET PRoPERTING, LTD. (1931), 
315. R.N. 8.W.266; 48N.S9. W. ‘ 
73: revad., jpetl C. 735; 101 L. De 
P, C. 181, P.C.—AUS. 

sj. Issue of shares as bonus.}—Held : 
a co. agreeing to issue twenty-one 


1871. Add. Annotation :—Refd. Tarrant v. Rob 
(1980), 47 T. L. R. 199. eyo 


1923. Add. Annotation :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


1929. Add. Annotation :--As to (3) Refd. Oswald 
ee v. I. R. Comrs. (1982), 48 


1934, Add. Annotation :—Refd. Oswald Tillotson, 
Ltd. v. I, R. Comrs, (1932), 48 T. L. R. 582. 


1935. Add. Annotation :—Consd. Oswald Tillotson, 
Ltd. v. I. R. Comrs. (1932), 48 T. 1. R. 628. 


2026. After this case add the following new sub- 
section :— 


SuB-SECT. 3a.—UNDER COMPANIES (CONSOLIDA- 
TION) AcT, 1908, 8. 88. 


See case infra. 


2060. Add. Annotation :—Refd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


2070. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2070a. -]—Where the owner of shares in a 
co. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 





preferred shares & seven common 


onlv the par value of the twenty-one emienges 
preferred shares, was making an agree- 
ment to issue shares at a discount, 
which was ultra vires & could not be 
enforced.—A UDITORIUM, LTn. v. LUMS- 
DEN, [1926] 4 D. L. R. 976; 590. L. RB. 
496.—CAN., 


PART III. asl tb)” puna 2. 


support a plea of 


ETC. 





Credit for accommodation 





was entered tuto by a co. with one of 
{te shareholders to credit: moneys which 
he me be coiled upon to pay in 
respect of accommodation bills entered 
into by him for the co.’s asristance, 
or which might fall due to him for 
services rendered to the co. against 
his Hability for sharer. 


1886 fi. 


PART III. SECT. 20, SUB-SECT. 3.— 
shares both Sari paid, on receipt of B. (a). INVESTMENT & 

u .-—-Any bond fide 
naco. & ashare- VT. 
holder which, if the co. brought an 
action against him for calls, would AUS. 
ayment, is a ‘* pay- 
ment in cash.”—MoToR FUELS CORPN. 
(Ix LiQUIDATION) v. 
yO (1927), 48 N. L. R. 279.— 





m i. 
transaction betwee 


sk. PART III. SECT. 20, SUB-SECT. 3.— 
bille met by shareholder. |— An agreement B. (b) 
———,J-—— By an agrec- 
ment in writing applt. & another 
agreed to sell & the co. agreed to 
yurehase certain land at the price of 
2,610, which price was to be paid & 
satisfied partly by certain cash instal- 
ments & partly by the isaue of fully 


Vol. [X.—Companies. Cases 1871-—-218Sa. 


shares or after he has parted with them to a 
sub-purchaser; & it makes no difference*in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank.— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
[1925] 1K. B. 589; 94L. J. K. B. 447; 182 
L. T. 753, C. A. 


2072. Add. Annotation :—Refd. Spencer v. Ash- 
wortb Partington, [1925] 1 K. B. 589. 


2087a. Sale by transferee to sub-purchaser.|— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
No. 2070a, ante. 


2100. Add. Annotation:—As to (1) Consd. Re 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1926), 95 L. J. Ch. 487. 


2168. Add. Annotation:—As to (3) Refd. Re 
Bolton, #x p. North British Artificial Silk, 
Ltd., [1980] 2 Ch. 48. 


2174. Add. Annotation :—Refd. Shuttleworth ov. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2179. Add. Annotation :—-As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. C. 733. 


2183a. -—-——- Lien in respect of debt of trustee— 
Right of trustees to sell shares.|—Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 


Cos. Act, 1867, 8s. 25.-—-NorRTH SYDNEY 
TRAMWAY Co. 
Hiaains, [1899] A. C. 263; 68 L. J. 
C. 42; 80L. T. 303; 47 W. R. 481; 
une L. nr. 232 7 6 Mans. 321, P. C.—? 


PART ITI. SECT. 20, SUB-SECT. 8a. 


sl. Filing of contract—Time for 
flling—Ezlension of time./-—Where the 
fallure to comply witb 1908 Act,s. 88, 
was due to inadvertence & when the 
irregularity was discovored the con- 
. tract was reduced to writing but 
more than three years after the proper 
date for filing, & the co. presented a 
petition for extension of time :—JIeld : 
merely to grant relief from the pre- 
scribed penalty would be an insuflicient 
remedy, & the time for filing was 
extended.—Re ANDERSON & MUNRO, 
Ltp., [1924] 8S. C. 222.—SCOT. 


LINDER 


Possession of the 


sufficient sum had accumulated under 
these heads to extinguish the share- 
holder’s Hability ou his shares, the co. 
went into Hquidation before an actual 
credit had been passed for the amount :; 
—Hreld: the transaction did not 
amount to payment by the shareholder 
of the amount due by him on his shares 
within Cos. Act, 1908, & the actual 
set-off not having been carried into 
effect prior to the iquidation, the share- 
holder was precluded by sect. 68 of 
the Act from baving hik name removed 
from the list of contributories.— 
Harpino & Co. v. HAMILTON, [1929] 
N. Z. L. R. 338.—N.Z. 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) ii. 


1856 1. Issue to direrlor—For services 
rendered—On resolution of shareholders 
—Applicalinn of surplus assets. |— 
Where there was a surplus available 
for distribution by way of dividend 
among sharebolders, & it was open to 
the shareholders ff unanimous to deal 
with it ae ea might think fit :— 
Held: no creditor could object, & 
every shareholder would necessarily 
be estopped by his Bal ee 
Re DORENWENDS, TD., 2 
D. L. R. 118; 55 VO. L. R. 413.—OAN., 


Although a paid shares in the co. 
t 


ind was to be given on payment of £10 

& the issue of four hundred sbares ; 
transfer was to be made after payment 
of all instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shares were 
insuod, but no contract was filed at or 
before the issue of the shares :—-Held : 
under the agreement the shares were 
not paid or to be paid in cash.—Re 
GoonMAN Brotuers AUTO & SERVICE 
Co., Ltn., Er p. Roser, [1927] 8S. A. 
S$ kh. 571.—AvUS. 


st. Adoption of contract with promoter 
—Money placed in his hands by in- 
tending shuarcholders.|—Where a co. on 
completion of conveyances to it by tho 
vendor gave credit to him for moneys 
laced in his hands as promoter on the 
erms of the co.’s prospectus by intend- 
ing sharcholders & apccifically appro- 
rinted by them in payment pro tanto 
or their shares, registered the shares 
in their names, & at the same time 
obtained credit in respect of the pay- 
ment from the vendor on account of 
the purchase-money :— Held: this was 
a payment in cash to the co. in respect 
of those shares within New South 
Wales Cos. Act, 1874, 8s. 57, which is 
substantially identical with Imperial 
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PART III. momar an SUB-SECT. 3.— 
. (0). 

1925 i. Sufficiency of—Whether court 
will ingutre into.}—Held: the agree- 
ment not having been set aside, the 
adequacy of the consideration could 
not be inquired into in a winding-up 

roceeding.—e DOMINION CoOMBING 
tints, (1930} 3 D. L. RR. 98; 65 
QO. L. R. 65; 11 C. B. R. 1893 revag., 
GAN B. It. 84 : asfg., 10 Cc. b. j. 462,— 


PART III. SECT. 21 SUB-SECT. 2. 


2053 i. Aust state amount of cali—~d& 
time & apa of pawns: }—PIONEER 
ALKALI ORKS, LTD. v. AMIRUDDIN 
SHALEBHOY TYEKRBJI (1925), IL. RR. 
50 Bom. 461.—IND. 


PART Ill. SECT. 21, SUB-SECT. 8. 


1 i. .j—Evuropran & NORTH 
AMERICAN Ry. Co. v. DUNN (1876), 
16 N. B. R. (3 Pug.) 320.—CAN. 


PART III. sae 21, SUB-SECT. 5.— 





of. —— LEetoppel.}) — DOMINION 
SecunitiRs » DUNCAN, [1929] N. Z. 
L. R. 65.—N.Z. 


Cases 2188a-- 2260a. JinaLisH AND Emetre Dicest SuPPLEMENT. 


in a certain company. The pltf., who was 

* a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been beld that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase :—Held: the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s persona] interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase.—MATHIESON v. GROoNOW (1929), 141 
L. T. 553; 45 T. L. R. 604. 


2210a. -——- -—-—-.]—PICKERING  v, APPLEBY 
(1720), 1 Com. 354; 92 BE. KR. 1108. 
Annotation -—Refd. Watson v. Spratley (1854), 10 Exch. 222. 


2211a. Spanish é& Portuguese bonds. |— 
Qu.: whether Spanish & Portuguese Bonds 
are “ goods, wares, & merchandizes,’’ within 
Stat. Frauds. s. 17.—PawLe v. GUNN (1833), 
as reported in 1 Arn. 200; 6 Scott, 286; 7 
L. J. C. P. 206. 

2217. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2224a. Dividend before exercise of option to 
purchase—Payment postponed.]—By a con- 
tract made in Apr. 1922, it was agreed between 
the persons interested therein that a business 
forming part of a testator’s estate should be 











PART lil. SECT. 23, SUB-SECT. 1. 


converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., & was given the option, 
so long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures shares at par value In 
June, 1928, the co. declared a dividend of 
574 per cent. on the ordinary shares for the 
year ending Mar. 31, 1928, to be F deste in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first instalment was 
paid on July 1, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, & the debenture interest, as 
between vendors & purchaser :—Held : (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the _ post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser.—Re KIDNER, 
KIDNER v. KIDNER, [1929] 2 Ch. 121; 98 
L. J. Ch. 247; 141 L. T. 195. 


2228. Add. Annotation :—Refd. Spencer v. Ash 
worth Partington (1925), 04 L. J. K. B. 447, 

2237. Add. Annotation :—Dbtd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

22638. Add. Annotation :—Refd. Lever Bros., Ltd- 
v. Bell, [1931] 1 K. B. 557. 


2269a. ——— —-—.]—Upon the breach of a con- 
tract for the sale of shares, the pruper measure 


FRANKLIN t. REARDON (N. 8S.) (1917), 


g& i. ——~ Agreement binding—Com- 
pany entitled to refuse to reyister 
transfer.}— ONTARIO JOCKEY CLUB, 
LTD. v. McBring, [1927] A. C. 916; 
137 L.'T. 761, P. C.—CAN, 

m i. Isolated transaction.|— 
Mokoz vt. KILDONAN Ick & FuEL Co., 
{1930] 1). L. R. 138.—CAN. 


ee eee 


PART III. SECT. 23, SUB-SECT. 2.—A. 


pi. —~—- 7'o comply with provision to 
furnish statement of company’s “ lia- 
bilities °"’-——Meaning of “ liubilities.’*}— 
BUTLER v. FATRHALL, [1927] 4 D. L. R. 
976; 61 0.1L. RH. 305.—CAN. 


PART III. SECT, sr SUB-SECT. 2.— 


sp. Sale of Goods Act, R. S. N. Bw 
1927, 5. 4 (1)--Not applicable to pur- 
chase of shares through stockbroker, |— 
BEYEA v, JOHNSTON & WARD, {1930} 
4 }). i RK. 42} ; affi., {1930} 1 D. L. R. 


219.- CAN. 
PART IIE. See ee SUB-SECT. 2,— 
- (a), 


Ci. --—— On failure of transferee to 
take up shares.\—Re ComMPANiEs ACT, 
de BRITISH PRETROLEUMS, Lip. (B.C), 
[1925] 1 W. W. R. 236.—-CAN, 


di. Repudiation—Larhes of 
urchaser’s nominec.}—NESBITT Ee: 
aie Cine (Alta.) (1922), 63 D. L. R. 


PART III. SECT. 23, SUB-SECT. 2.— 
C. (d) i 


st. Waiver.}—DoLL v. Howarp 
(1897), 11 Man. L. R. 577.—CAN. 


PART Ill. ert oa SUB-SECT. 2.—— 
» (6) 1. 


sv. Injunction—Breach of fooling 
agreement—Covenant not to encumber 
shares.J—-REED v. MCVEIGH, [1931] 1 


W. W. RR. 257.—CAN. 
PART III. saa raat aia 2.— 


m i, ——— ——. + GRICE v. BARTRAM 
(1912), 22 O. W. R. 182; 3 O. W.N. 
1312; 3D. L. R. 868.—CAN. 


m fi. Contract between employer 
& employee.j}—In an action claiming 
specific performance of a _ contract 
for the repurchase of shares, in which 
the contracting parties were employer 
& employee :—//eld: (1) employee 
may prove an agreement on the part 
of the principal shareholder to repur- 
chase on termination of the employ- 
ment; & (2) employee may also prove 
an agreement by the principal sbare- 
holder to pay dividends at a minimum 
rate, upon the shares.--MACDONALD ». 
Soctis, (1925) 2 D. L. R. 926.—CAN. 


m lil, —— Sale by vendor to 
third party without notice of prior agree- 
menl.j|-—-DUFF v. RUDOLPH & LUNEN- 
BURG Gas Co. AMS v. LUNENBURG 
Gas Co. (N. 8.), [1930] 2D. L. Tt. 801; 
TEUVS., [1929] 4 D. L. kh, 813.—CAN, 


2260 i. ——— Against purchaser. }-— 
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55 S.C. R. 613; 39 D. L. R.176.—CAN. 


2260 sii. s——-, |—-MOTAVISHE 
Bros., UTp, v. LANGER, [1932] 3% 





W.W. RR. 305.—CAN 


2266 i. Loss of right to relief—Laches 
— Right to relief from forfeiture of money 
paid,jJ—A purchaser who has never in 
fact abandoned or receded from his 
contract, but yet, by reason of laches, 
or otherwise from causes not falling 
within abandonment or recession, bas 
deprived himself of the right to 
specitic performance is, if the vendor 
refuses to accede to specific per- 
formance, primu. facte entitled to relief 
from forfeiture of the money paid 
unless some facts are shown which 
would render this relief inequitable. 
The jurisdiction to grant this relief is 
not limited to cases where the overdue 
payment has been tendered; & the 
relief granted will not necessarily be 
the return of the whole amount of the 
purchase money ; the seller is entitled 
to have such damages deducted as he 
is proved to have sustained because of 
the buyer’s default; & if he can be so 
fully compensated that is enough to 
Venter (Boe tigibia De He 017 

ARDI? -C.), 2g L. 17; 
3 W. W, 95.—CAN. 
PART II], SECT. 23, SUB-SECT. 3.— 

C. (e) ili. 


2269 i. Measure of damapes—Mis- 
representation as to liabilities of com- 
pe ee v. HASsaRD eal 
[19 31 4D. L. R. 186; [1928] 3 

e Ww. Nn. 105.—CAN., 


of damages is, the difference between the 
contract price & the market price at the time 
of the breach.—PowsEL. v. Jessoppe (1856), 
18 C. B. 386; 189 E. R. 1400. 


2269b. —-—- —-—-.]— Under a contract for the sale 
of shares in a co. the measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitigate the 
damages by getting the best price he can upon 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 
buyer any further loss if the market falls, 
nor is he liable to have the damages reduced 
if the market rises.—JAMAL v. MOOLLA 
Dawoop, Sons & Co., [1916] 1 A. C. 175; 
85 L. J. P.C. 29; 114L.T.1; 327. R 
79; 60 Sol. Jo. 189, P. C. 
Annotations :—Refd. Hill v. Showell (1918), 87 L. J. K. B. 
1106; Lebeaupin v. Crispin, [1920] 2 K, B. 714. 
2274a. —-— «]—The vendee of shares in a 
projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
ae of the day on which the sale should 
ave been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwards at the time 
of the actual] issuing of the scrip.—TEMPEST 
i (1846), 3 C. B. 249; 136 E. R. 
100. 


2283a. Appointment of new trustee.]—Jie HonsoN; 
Houauyton & Co., No. 2585a, post. 
2299a. ——-.]—An allottee of shares in a com- 
pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 & 8 Vict. c. 110, s. 26, 
enter into a contract for the sale of his shares. 
W. was the allottee of shares in a completely 
registered joint stock co., but had not 
executed the deed of settlement ; his brother 
T., acting under the authority of a power of 
attorney, desired Messrs. N., stockbrokers, 
to sell these shares, & they entered into 
contracts with purchascrs accordingly ; 
before the transfers were registered W. 
became bkpt. & the brokers were obliged 
at their own cost to complete the contracts 
with the purchasers :—Held: dismissing a 
etition by the brokers claiming to have the 
bEpts shares transferred to them, under the 
terms of 7 & 8 Vict. c. 110, s. 26, the contracts 
were null & void, & that the assignees of the 
bkpt. were entitled to the shares as part: of 
his estate & effects.—Re EpMonnp, Ja »p. 
NEILSON (1853), 3 De G. M. & G. 5563; 23 
Ll. J. Bey. 123 22 LL. T. O. S. 190 ; 18 Jur. 
207; 2 W. R. 121; 43 E.R. 218, L. Cc. & 
L. J.3 previous proceedings (1850), 15 L. T. 
QO. S. 435. 
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but not liable to contribute as between him- 
self and the other shareholders.— Re Britisu 
PROVIDENT Lire & FIRE ASSURANCE Co., 
ORPEN’s Oase (1863), 2 New Rep. 225; 
9 Jur. N. S. 615; sub nom. Re aacnen 
PROVIDENT LIFE & FIRE ASSURANCE SOCIETY, 
Re Onveen, 382 L. J. Ch. 633; 8 L. T. 596; 
a he R. 741; on appeal, 33 L. J. Ch. 67, 

Annotation :—Conad. Re General Provident Asgee., Crogs’s 

Case (1869), 38 L. J. Ch. 583. 

2332. Add. Annotation :—Refd. Greenwood v. 

Martins Bank, Ltd. (1981), 47 T. L. R. 607. 


2332a. -.J—IrviInGe v. SouTH Eastern 
Ry. Co. (1857), 29 L. T. O. S. 64. 
2343a. ——-.]—-SPENCER v. ASHWORTH PARTING- 


TON & Co., No. 2070a, ante. 


2344. Add. Annotation :—-Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2344a, Transfer of whole interest in company— 
Indemnity against ‘‘ outstanding liabilities °’ 
—Whether unpaid income tax included.]— 
On the purchase by pltfs. in Aug. 1928, of 
the shares & interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase :—Held: 
the words ‘‘ outstanding Jiabilities ’’ included 
the payment of the income tax & property 
tax which ultimately became payable by the 
co. in respect of the period from Apr. 5, 1928, 
to the date of the completion of the purchase 
in Aug. 1928.—UnNirEnp KInapom ADVER- 
TISING Co., Lrp. v. WHITING (1931), 47 
T. L. R. 420, C. A. 


2344b. As between transferee & other share- 
hoiders.}—-The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
& remedies against the  directors.—Re 
MEXICAN & SoUTH AMERICAN Co., GRISE- 
woop & SMITH’S CASE, DE PASS’S CASE (1859), 
4DcG. & J. 544; 28 L. J. Ch. 769; 33 L. T. 
O. S. 322; 5 Jur. N.S. 1191; 7 W. KR. 681 ; 
45 E.R. 211, L. JJ. 


Annotations :-—Consd. i2e Atheneum Life Assce. Soc., 
Chinnock’s Case (1860), John. 714; ke Phoenix Life 
Assee., Er p. Hatton (1862), 31 L. J. Ch..340; Re Dis- 
coverers Finance Corpn., [1908]1 Ch. 111. Refd. Be Royal 
British Bank, Mixcr’s Case (1859), 4 De G@. & J. 575; 
Re Mexican & South American Co., Costello’s Cause (1860), 
2 De G. KF. & J. 302; Re Esgair Mwyn Mining Co., 
Alexander’s Caso (1861), 3 L. T. 883; Re Consols Lusce. 
Assocn., Benhaimn’s Caso (1865), 11 Jur. N. S. 381; Ie 
National & Provincial Marine Insce., Er p. Parker ert 
20h. App. 685; Re Smith, Knight, Weston's Caso (1868), 
L. R. 6 ‘iq. 238; Spackman v, Evans (1868), 19 L. T. 
151; Re Asiatic Banking Co., Ex p. Collum (1869), 21 
L. T. 350; Re Bank of Hindustan, China & Japan, Hr p. 
Kintrea (1869), 6 Ch. App. 95; He Consols Inscc, Assocn., 
Glanville’s Case (1870), L. R. 10 Eq. 479; Re Smith, 
Knight, Battie’s Case (1870), 39 L. J. Ch. 891; Re 
Kuropean Bank, Masters’ Case (1871), 7 Ch. App. 292; Ie 





2299b .i— Where a transfer of shares is not Great Wheal Busy Mining Co., King’s Case (1871), 40 
: -_ ’ :. L. J. Ch. 361; R. «. Lambourn Valley Ry. ({888), 22 
returned to the registrar’s office the transferor Q. B. D. 463; Re Discoverers Finance Corpn., Lindlar’s 


will be liable to the creditor of the company, Caso, {1910} 1 Ch. 312. 





A CT. 23, SUB-SECT. 3.— lion of reatrictive endorsement by trans- _ 
ia aaa Parish feree.|}—MaTuERs v. Roya, Bank or PART HI. ek eae SECT. 5. 


913), 29 O. L. R. 141; 4 
ero Haanauad  Armusi, MEIC ©: WN. 1481---CAN. bi. .}-~-A provision in the charter 
. U. a 229 IND. of a co. incorporated under Ontario 
Me ee ee eeee MoLgop v. PART Ul. SECT. 23, BUB-SECT. 4, Cn ee at ee eee OE tle OO: 
RB oe ie TRACTION LignT & PowRR ,, edie i. Laie Ee 5 eagles seh fo consent of the board of directors ” 








Co., LTp., (1927) 2D. L. R. 875; 60 Transferee bound.) — Re LI ida arch is valid.— Re PHILLIPS & La PALOMA 
0. LR. 353.—CAN. : horame, (1926) 1D. b. R. 6553, 58 Be ok ere ee 
23387 ili, ——- —-- —--- Cancella N.S. R. 378.—CAN. iL. R. CAN, 


17 


Cases 2347— 2468. 
2847. Add. Annotation :-——- Refd. 


2412. Add. Annotation: 


Delavenne  v. 
Broadhurst, [1931] 1 Ch. 284. 


2889. For the paragraph in the original volume 


substitute the following paragraph :— 


—— Board equally divided.}|-—— Under an art. 
equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being cqually 
divided, & there being no casting vote, the 
proposal was not carried, & the sccretary 
was instructed to write to the extrix.’s solrs. 
accordiny!y & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates & registration fee :—ZITcld: the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
adhoc, & the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Re HACKNEY 
PaviILIon, Lrp., [1924] 1 Ch. 276; 93 
L. J. Ch. 193; 180 L. T. 658. 


2409. After this case add :-— 


——- .]—Compare DiscovEny, No. 1705a, 
post. 

As to (1) Refd. Re 
ry ace King wv. King, [1931] 2 
Ih, 29-4, 





2419. Add. Annotation :—Refd. De Tchihatchef 


v. Salerni Coupling, Ltd., [1932] 1 Ch. 330. 


2427a. Party registered as executor—Subsequently 


becoming owner-—Duty of company to register 
without formality of transfer.]—PIt!. was the 
exor. of a testator who dicd in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. & to his 
widow in equal shares. PItf. in due course 
was registered with the co. in his representa- 
tive capacity on production of the probate, 
& on a division of the estate later on he 
claimed to be registered as owner, he having 
accepted the debentures as part of his share. 


' should not approve as transferee. On 


ENGLISH AND Emprre Dicsst SUPPLEMENT. 


The co. refused & required a transfer to be 
executed to himself under condition 4 en- 
dorsed. FPltf. refused to comply & com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required :— 
Held: in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked.— 
EDWARDS v. RANSOMES & RAPIER, LID. 
(1930), 148 L. T. 594. 

Transfer to director of over 

payments made to vendor by company. ]— 
A partnership business was sold to a co. for 
& sum of moncy which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., &, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairminan of the 
board of directors & the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders & in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares :—Z/e/d : (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders. but for the 
bencfit of the co., & that he held them on 
trust, at his discretion, to sell them; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction was not made invalid by 
reason of the transfer having been made to 
&@ nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct.— KIRBY v. WILKINS, [1929] 2 Ch. 
444; 142 L. T. 16. 





2463. Add. Annotations :—Refd. I. R. Comrs. v 


Allan (1925), 9 Tax Cas. 234; Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


her certificatos & trausact any t 


PART III. SECT. 23, SUB-SECT. 5. — 
B. (b) ii. 








2373 ii. -}~Re PHILLIPR & 
LA PaALoMaA SwWetts, LTp. (1921), 
ae L. BR. 677; 61 OO. L. Rh. 125.— 


PART III. SECT. 23, SUB-SECT. 8.— 
A. (b). 





2428 ii. ——- .[—An agreement 
for the sate of shares does not imply 
a further agreement to have the trans- 
ferce’s ndinc registered as the holder.-— 
Domingo v, DE Souza (1928), £ lL. ht. 
50 AL. 695.—IND. 


r it —— Claim to registration by 
assignee of insolvent member.jJ—Tho 
arts. of assocn. of a prone co. 
provided that the regulations in Table 
A. in the Companies Act should not 
apply. but contained no transmission 
clause providing for the registration 
a3 &® member of the co. of any person 
becoming entitled to shares in cunse- 

vience of the insolvency of a member. 
The directors were given power in 
their discretion to refuse to register the 
transfer of shares to any person they 


the insolvency of one of the members 


' the directors declined to register his 


assignee in insolvency as a member in 
respect of the insolvent’s sharcs. The 
assignee applied to the ct. to order 
rectification of the register of members 
by inserting therein his name as the 
holder of the shares:—Held; the 
eppitation must be refused.—Re W. & 
G. Dean PROPRIETARY, Ltpv. (1929), 
Vv. L. at. 140.—AUS. 


PART HI. SECT. 23, SUB-SECT. 12.— 


2455 i. Loss of right to impeach— 
Transfer ucted on by parlies d& company.| 
—WaAIRAKE!, LTp. te. CLEAVE, [1925] 
N. Z L. R. 624.—N.Z. 


PART III. SECT. a SUB-SECT. 13° 


sce. Z'ransfer of shares of director’s 
wife.J—- Resp. was the holder of shares 
not fully paid up in the Ye co. 
Ber husband was a director of the co., 
& she bad given him a power of attorney 
authorising him to indorse & transfer 


18 


with the co. which she could (trausact 
in person. Hesp. was also a share- 
holder in another eco. of which her 
husband was ea director. Under the 
constitution of the bkpt. co. its share- 
holders could not sell or dispose of their 
shares except with the leave of the 
directors evidenced by a resolution 
of the buard. AWD the directors of tho 
bkpt. co. except one were indebted to 
it on their shares. At meetings of the 
dircctors where as a result of a pre- 
arr. ment each director in turn, 
except tho one not indebted, refrained 
from voting on resolutions in which 
he was interested, resolutions wero 
passed, in pursuance of the pre- 
arranged scheme, which resolutions 
autborised the exchange of resp.’s 
shares in the bkpt. co. for shares in the 
other co. & the purchase from her by 
the bkpt. co. of the shures so received 
by her from the other co., the purchase- 
price being payable by crediting her 
with full settlemont of the amount 
owing by her to the bkpt. co. Similar 
resolutions were passed with respect 
to the shares & indebtedness of the 


24788. ———.}— Re Smitru, Kniaut & Co., Haxmm’s 


OASE (1869), 7 Ch. App. 296, n. 


2475. Add. Annotation:—Apld. Delavenne  v. 


Broadhurst, [1931] 1 Ch. 234. 


2528. Add. Annotations :-— Distd. Re Park Ward, 


[1926] Ch. 828. Refd. Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557. 


2578. Add. Annotation :—Refd. Shuttleworth v. 


Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2580. Add. Annotation :— Dhbtd. Shuttleworth v. 


Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2585a. Article restricting right of transfer—Con- 


struction. |—Arts. of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, & as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. ‘The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts. of the co. 
disqualified transferees fram receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied :—Held: the transfer could 
be justified under the arts.—le Horson, 
HWovacnron & Co., [1929] 1 Ch. 300; 98 
L. J. Ch. 140; 140 L. T. 496. 


2585b. —-—- —-— Right to transfer to another 


member of company.— Certain sharcholders 
in a private co. commenced:-an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts. of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The matcrial articles 
were as follows :— 

Art. 5: ‘The directors may in their 
absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares, & 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 


2589a. 


Vol. IX.—Companies Cases 2478a—-2589a 


or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 
ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the directors 
is willing to purchase the same at the fair 
value which shall be determined as herein- 
after provided.”’ Art. 6: ‘‘In order to 
ascertain whether any member or person 
selected as aforesaid is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called ‘ the 
retiring member,’ shall give notice in writing, 
hereinafter described as a ‘ sale notice,’ to 
the co. that he desires to scll the same, & 
until otherwise determined by the co. in 
general meeting the same shall be offered 
among the holders of ordinary shares in 
proportion as near as may be to their existing 
holdings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ” :-—-Held: there was nothing 
in the language of arts. 5 & 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
—DELAVENNE v. BROADHURST, [1931] 1 Ch. 
234; 100 L. J. Ch. 112; 144 L. T. 342. 


What amounts to ‘‘ issue ’’ of 
shares Finance Act, 1927 (c. 10), s. 55.}— 
In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition to the discharge by the new 
co. of certain liabilities of the old co. of the 
allotment of shares in the new co. to the 
shareholders in the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a form of renunciation. 
Before the original allottees were registered 
some of them renounced in favour of other 
persons, with the result that of the first 
registered shareholders in the new co. those 
who had been sharcholders in the old co. 
held less than 90 per cent. of the shares in 
the new co. The question of the stamp duty 
payable on the sale agreement & other 
documents was submitted for adjudication, 
the co. contending that the sending of the 
letters of allotment constituted an ‘ issue ”’ 
of shares to the original allottees, & that the 
conditions of exemption from ad valorem 
duty laid down in tho Finance Act, 1927 


indebted directors. Her husband voted 
on the resolutions affecting her :— 
Iield : apart from the question of the 
validity of the resolutions, the trans- 
action should be set aside on the ground 
that it was a sham & did not fall within 
the cases in which it has been held 
that a bond fide out-&-out transfer 
of partially paid sharcs on tho eve of 
insolvency of a co. will be upheld, 
even though made to an insolvent & 
for the purpose of getting rid of tho 
Hability thercon.—CLarRK (R. P. & 
Co., Ze, SHIMMIN v. CLARK, [1932] 2 
WwW. W. R. 370.—CAN, 


PART III. SECT. es SUB-SECT. 14.— 


2521 i. Contract for sale of sharesa— 
Before presentation of petition—IlVhether 
void. |—A share belng a jus in personaim, 
the mere fact that liquidation hase 
intervened cannot, in the absence of a 
clear agreomcnt to that effect, prevent 
enforcement of a purchase of sharer 
concluded at a prior date, the pur- 
chaser taking the chance of any 
depreciation market value mean- 
while,—UNION SHARK AGENCY LiQut- 
DATORS v. HatTron, [1927] App. D. 
240.—S. AF. 


PART II, SECT. 23, SUB-SECT. 15.— 
A, (b) i 


sa. Purchase in name of infant— 
Whether complete gift of shares to infant. } 
—A fathor purchused, with his own 
funds, shares in a co. in name of 
son, then a pupil. The son’s name was 
entered in the co.’s register as proprictor 
of the shares, & dividend warrants in 
respect of them wero issued in naine of 
the son "—J/eld ; the gift of the shares 
had been completed by the retention 
of the son’s nume in the co.’s register 
after his attainment of minority.— 
INLAND REVENUE COMRS. v. WILSON, 
[1927] S. C. 733.—SCOT, 


Cases 2589a—2856. ENGLIsH AND Empire PDicest SuPPLEMENT. 


(c. 10), s. 55, were complied with. The 
Comrs. of Inland Revenue decided that ad 
valorem duty was payable :—Held: the 
allotment letter accompanied by the form 
of renunciation was not an issue of shares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred it, to his nominee 
to be named in the form of renunciation. 
Therefore the Comrs. were right in claiming 
ad valorem duty.--OSWALD TILLOTSON, LTD. 
v. INLAND REVENUE ComRs. (1932), 101 
L. J. K. B. 787; 147 L. T. 481; 48 T. L. R. 
628, C0. A. 

2637. Add. Annotation :—Refd. Spencer v. Ash 
worth Partington, [1925] 1 K. B. 589. 

2646. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2658. Add. Annotation :—Refd. Weld »v. Petre, 
[1929] 1 Ch. 33. 

2867a. What amounts to sale.]—Stock 
transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the oa 
by way of loan :—Held: a sale.—Ez p. 
DENNISON (1797), 3 Ves. 552; 30 BE. R. 1152, 


L. C. 
danctanon :—Apld. Langton v. Waite (1868), L. R. 6 Eq. 


2669. Add. Annolation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2689a. Whether mortgagee bound to obtain 
best price.]—-Semble : a mtgec. of shares is not 
bound to watch the market. so as to sell them 
at the highest price ; & he does not by failing 
to sell at. the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor.—Re McMurpo, PENFIELD  v. 
McMurpo, [1902] 2 Ch. 684; 71 L. J. Ch. 
691; 86L. T. 814; 50 W. R. 644, C. A. 

2694. Add. Annotation:—Apld. Weld v. Petre, 
[1929] 1 Ch. 33. 

2703a. No lien conferred by articles of associa- 
tion.}—Bye-laws of applt. bank, made under 
its Act of incorporation, provided: (44.) 
“the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank’’; (57.) ‘‘ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.”’ In Nov. 1924, the registered 
holder of two shares assigned them in writing 
to resp. as security for money due; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
sbareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the exccution.— 


cee need 








PART III. SECT. 24, SUB-SECT. 5. 

2645 {. Whether gift complete.)}— 
Gifts of shares :—Held: not pomplcle 
until at least the transfers were handed 
to the respective transferees.—Com 
MIBBIONER OF STAMPS v. Todd, 11924] 
N.Z. L. R. 345.—N.Z. 


pany—Bar 


(B. C.), cre 
appeal, [1930] 1 
D.L. KR. 961; 


to action—Laches, }—PAT- 
TERSON 0. tary anON Works, LTp. 


4g BC C. R. 300.—CAN. 


BANK oF N. T. Burrerris tp & Son, Lip. v. 
GOLINSKY, eee A. . 7133; 06 L. J. P.O. 
162; 135 L. T. 584, P. C. 


2705. Add. Avinslation :—Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2706. Add. Annotation :—As to (1) Distd. Kirby v. 
Wilkins, [1929] 2 Ch. 444. 


2707. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2715. Add. Annotation :—Expld. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


2769. Add. Annotation :—Distd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank v. The Co. 
(1930), 23 B. W. G. C. 7. 


2793. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

2798a. For what amount—Shares reissued. }— 
(1) Where a co. in pursuance of its arts. of 
assocn. has forfeited shares for non-payment 
of moneys due on all>tment & calls, & the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bkpcy. of the ex- 
shareholder is only entitled to prove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares & the amount 
due at the date of the forfciture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the benefit 
of the origina] allottee who has forfeited the 
shares & release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
—fe Bourton, Ex p. NortTH BritTisH ARTI- 
FICIAL SILK, Lrp., [1930] 2 Ch. 48; 99 
L. J. Ch. 209; 148 L. T. 425; [1929] B. & 
C. RR. 141. 

2799. Add. Arnnofation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 








(1926), 95 L. J. Ch. 487. 
2820a. ——— .]J—Re Botton, ed NorTH 
BRITISH ARTIFICIAL SILK, aes o. 2798a, 


ante. 

2821. Add. Annotation :—Consd. Re Bolton, Ex 
North British Artificial Silk, Ltd. ., [1930] 2 
Ch. 48. 

2822. Add. Annotation :—-Apld. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1980] 2 
Ch. 48, 

2823. After this case add :— 
ee aaa NOW, Companies Act, 1929 (c. 23), 
8 


2850. Add Citation :—-13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild  v. 
British Equatorial Oil Co., [1925] Ch. 346. 

2856. Add. Annotation :—-As to (3) Refd. ae v. 
Marine Products (1928), 44 T. L. R. 292 


aes WORKS, a (1925), I. L. R. 
49 Bom. 715.—IND 
PART III. SECT. 28, SUB-SECT. 1.—D. 


“a4 a varied, 38 O. L. R. 414; 
33 *D: . R. 487.’ 


508; on 
640 : 2 


. L. BR. 
rw. R. 


PART Ill. SECT. 26, SUB-SECT. 1.—--C. 
sh. Fraudulent cancellation by com- 


PART III. SECT. 27, SUB-SECT. 5.--A. 


mi. —— Pleaof limitation. }~HaBis 
Rovusj1 v. STANDARD ALUMINIUM & 
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PART III. SECT. 28, SUB-SECT. 2.~-A. 
a. Add “ varied, 9 A. R. 620.”’ 


2879a. —— ——~.]—(1) A private co. was governed 


Partly by special arts. & partly by Table A. 
able A, art. 70, fixed the qualification of a 
director as ‘‘the holding of at least one 
share.”” Special art. 20 empowered the 
directors to appoint any other “ qualified 
person ”’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
ae on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday :— 
Held: though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ‘ qualified 
persons ”’ before actual registration, & their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annua] general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director in his place. The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
& elected in his place:—Held: as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
application. (3) Semble: Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-clection or replacement is entirely lost 
sight of at the annual meetiny.-—SPENCER v. 
KENNEDY, [1926] Ch. 125; 95 L. J. Ch. 240; 
134 L. 'T. 591. 


tae whe :—A8 to (3) Dbtd. Holt v. Catterall (1931), 47 


R. 332. (TIT aim not satisfied that Mr. Justicre 


Vol. IX.—Companies. Cases 2879a—2977, 


[1895] 1 Q. B. 1” read ‘‘ Howard v. Sadler, 
[18931 1 Q. B. 1. 

2895a. Transfers of shares passed before election— 
Transfers not registered until after election. ]— 
SPENCER v. KENNEDY, No. 2879a, ante. 

2905. Add the following paragraph :— 

(3) As to the shares taken for attendance 
fees, I am also of opinion that applts. are not 
liable to contribute in respect of those shares. 
They were taken, &, as it seems to me, 
improperly taken, as paid-up shares, but the 
same principles which apply to the 100 
shares apply, as I think, to these shares also 
(TURNER, L.J.). 

2922. Add. Annotation :—Refd. Biddulph & Dis- 
trict Agricwtural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 

2044. Add. Annotations :—Refd. Re City Equitable 
Vire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 

2965a. Remuneration not authorised by general 
meeting.|—Pltf. was a director of deft. co., 
which had adopted Table A with some modi- 
fications, & at a meetiny of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. ‘‘ overseas director” at a 
salary of £1,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement :—Held: the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 
paid to him under the agreement.—KERR »v. 
MARINE Pronucts, Lp. (1928),44T. L. R. 292. 

2972. Add. Annotations :—Refd. Bell v. Lever 
Bros., Ltd. (1981), 146 L. T. 258; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (19381), 145 L. T. 225. 

2978. Add. Annotation :—As to (2) Refd. Henry 
v. Foster (Arthur), Henry v. Foster (Joseph), 


AaTBURY, by his remarks at p. 135, meant to say anything 


of the kind, per MAUGHAM, J.) 
2889. Arrotations -—For 


PART II. SECT. 28, SUB-SECT. 2.——-B, 


sd. Shares not required to be held in 
own right—How far beneficial ownership 
necessary—Hffect of bankruptcy.}—An 
insolvent, who is registered as a member 
of a co. in respect of shares therein, is 
the holder of the shares & is the person 
who must be taken to be referred to in 
an agreement or an art. which declares 
the tenure of the managing director 
to depend on his being the ‘‘ holder 
of shares.’’ In this respect thero is 
a distinction between the words 
** holder *’ & “* holder {n his own right.” 
-——Ke CAMBERWELL MOTORS PTyY., LTn., 
ees ee R. 639 ; [1926] Argus L. R. 


PART III. SECT. 28, SUB-SECT, 3.—A. 


2958 if. -—— Director acting as 
secretary-treasurer.|—-Held : Cos. Act, 
R. 8. A., 1922 (c. 156), Table A, art. 54, 
did not deal with the remunocration of 
a scoretary-treasurer, performed by 
one who was also a director.— ANDER- 
SON v. HERBERT Paint & VARNISH 
Co., Lrn. (Alta.), [1927] 3 W. W. R. 
809.—CAN, 

2958 ill. ——— —— Gratuity—Not by 
way of remuneration for services. j|— 
Bye-lawa passed by the directore of 
deft. co., & said to have been confirmed 
by the shareholders at a special general 





‘* Howard  v. 


Sadler: 


meeting, providing for the transfor by 
deft. co. to the three individual defts. 
of shares in another co, as remuneration 
for past services as directors & officers, 
were attacked in this action by share- 
holders in deft. co. :— Held : there was 
no agreement binding on deft. co. to 
pay for the services rendered by_ the 
co-defts, & the payments provided for 
in the bye-laws must be treated as 
gratuities.— LUMBERS v. FRETZ, [1929] 
1D. L. 8.51: 63 0. L. RB. 190.-—CAN. 


PART III. Ore te SUB-SECT. 3.— 
. (a). 

oi. Services requiring expert & 
technical knowledge.J—-Where the ser- 
vices of a director did not fall within 
the scope of tho ordinary unpaid duties 
of director, but were of a highly 
technical character, & the proper con- 
duct of the business required expert & 
technical knowledge which it was not 
easy to obtain :—Held: he was en- 
titled to a reasonable remuneration for 
such services.—DuRosT v. HOME- 
MIXED FRRTILIZERS, Lrp., [1924] 4 
D. L. R. 241 ° 51 N. B. R. 357.—CAN. 


PART III. SECT. 28, SUB-SECT. 3.— 
B. (d). 


Li. —-———-. }—-Two of the dircctors 
of an Alberta co. who, at the time in 
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Hunter v. Dewhurst (1981), 145 L. T. 225. 


2977. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


question, owned in the a ate all 
but 40 of its 1.000 issued shares, & 
who managed its business virtually 
as a partnership, agreed to, & did, pay 
themselves a bonus, in cash & in shares 
owned by the co., as extra remuncration 
for their services. Under tho arts. of 
assocn. the bonuses in question could 
have been authorised by the directors 
of the co. The only remaining 
director on learning of the arrangement 
approved of it; & it appeared that all 
the sharoholders had been willing that 
all the business of the co. should be 
carried on by said two directors without 
consultation with the shareholders. 
The payment of the bonuses was uot, 
however, authorised at a directors’ 
meeting or by a resolution signed by 
the directors; nor was any share- 
holders’ mmceting held to pass on it, & 
it was pot proven that both of the two 
remaining shareholders other than the 
director bad individually assented 
thereto. Subsequently under an agree- 
ment to which the co. was a party, 
deft. C., one of said two directors, 
sold hia shares to the other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid. 
In an action by the co. to compel the 
return of the shares received by C. 
as such bonus or for damages in leu 
thereof :-—Held: in the absence of a 


8014. Add. Annotation :-—Distd. 


3055a. 


3059a. 


directors’ mecting or resolution sighed 
by the dircctors, the payment of the 916.—IND. 


1. U. R. 391.—CAN. 


PART III. SECT. 28, SUB-SECT. 3.—C. 
8019 i. Add “‘ raried, [1902] A. C. 83.°’ 
sm. Increase of Liabilities— Mortgage 

—Hraud on creditors—Ultra vires.}— 

& ROYAL Trust Co., [1931] 1D. Tu. R. 


21).L. R. 801: O. R75; 12. BR 
492.—CAN. 


Williams vv. 
Barton, [1927] 2 Ch. 9. 


8088. Add. Annotation :—Consd. British America 


Nickel] Corpn. v. O’Brien, [1927] A. C. 869. 


Tranfer to director of overpayments 
made to vendor by company—Discretionary 
trust for sale.|— Kinsy v. WILKINS, No. 2452a, 
ante 


3059. Add. Annotation :—Apld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


-.]|—(1) The manner in which the 
work of a co. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
oe te the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging those duties, a director 
(a2) must act honestly, & (b) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & expericnce; in other 
words, he is not liable for mere errors of 
judgment; (d) he is not bound to give 
continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
appointed, & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all dutics which, having regard to 
the exigencies of business & the arts. of 
assocn., may properly he left to some other 


bonuses was invalid, & the co. was 
entitled to judgment.— GRAY & FARR, 
LTP. v. CARLILE, (1931] 2 W. W. R 


8D. L. 2. 785: affd., (1932) 1 


66 O. L. R. 179; affd.. [1931] thereof :—-Held: 


CHATTERJEE (1924), I. L. R. 51 Calc. 
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3039 fi. ——-.J—!., in his lifetime, & the officers of the co. His co- 
while acting In tho capacity of managin 
director of a joint stock co., usec 
moneys of the co. in commercial account o 
adventures & other investments for from time to time. 
hia personal gain & profit. 
death his exors. paid back to the co. Held 
the principal money so used, but position as director of the co. incapaci- 
PLAIN, LTD. (TRUSTEE) v. KENLEY declined to account for the profite tated him from engaging as its solr.— 

which R. had derived from the ose CAPE BRETON COLD 


regarded as a trustee of the co.’s 577; S. C. 
moneys, his executors were liable to OD. L. R. 519; 60 nN S. R. 460.—CAN. 


Cases 3014--3059a. ENaGLisH aND Empire Digest SUPPLEMENT. 


official, he is, in the absence of unds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resol ution has been 
Stary by the board, or committee of the 

oard, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 


was a director & vice-president of deft. 
co., acted as its solr., although not 
formally a ap pole as such, in a great 
number of matters, & was consulted, 
& his advice sought, by his co-directors 


directora were aware of his so acting, 
& he was paid substantial amounte on 
the legal services rendered 
He sued on an 
After R.’s account for legal services rendered :— 
he could not recover; his 


TORAGE Co., 
was to be LTD. ¥. newuNee Ppa 8D. L. R. 
R. 5; revg., [1929] 2 
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30281. Right to act as direclor— Attend: 
ance of meelings-—Conviction for criminal 
offence.J—~— BoaK v. Woops, [1926] 1 
D. L. R. 1186; 36 B.C. R. 456.—CAN, 


8029 i. Right to act aa director— Right 
to injunction. }—An injunction may be 
granted on the applic ation of a director 
restraining pltf.’s co-directors from 
wrongfully exeluditie him from act- 
ing as a director.—SAaRraT CHANDRA 
CHAKRAVARTI vt. TARAH CHANDRA 


the co. in reapect of such profits, which, 
or the equivalent interest, ronst be 
paid over to the co.— Roauns Hakp- 
WARE Co. v. Rogers (P. E. 1.) (1913), 
12 EE L. Re. 493; io” DL. Rh. 


3089 fil. Shares acquired in new 
company by shareholder director— Paid 
for out of assets of old company in 
liquidation.|-——CHANDLER & MASSEY v. 
Intan Ae: 20 O. W. R. 649; 

O. W.N. 383; 250. L. R. 211.—CAN. 


d i. -Pitf., who 
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3058 i. —— Reasonatle diligence. |— 
In discharging his duties, a director 
must act honestly & must exercise such 
degreo of skill & diligence as would 
amonnt to the reasonable care which 
an ordinary man might be expected 
to take in the circumstances in his own 
behalf.—GOVIND NARAYAN v. RANG- 
are SA (1929), I. L. R. 64 Bom. 


safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 


(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them; but immediately such necessity 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed 
in other proper & usual safe keeping. 


(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 
Provins that he has done so lies upon the 
iquidator who alleges it. 

Art. 150 of the co.’s arts. of assocn. 
provided (inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively :—Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he knows that he 
is committing, & intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 150 -was one of 
the terms upon which the directors held 
office in the co., & availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing directwr, was liable. 


(13) The measure of the auditor's re- 
sponsibility depends upon the terms of his 
engagement. Thcre may be a special con- 
tract defining the duties & liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts. will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. 


Vol. I¥.—Companies. Cases 3059a—3060a. 


discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 


(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 


(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
co., etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
Irom time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders :— 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, & 
art. 150 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers & lent to the general manager 
of the co. as ‘‘ Loans at call or short notice,’’ 
‘* Loans” or ‘‘ Cash at hand & in bank ’’; 
(b) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchases, on behalf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened :—Held: (18) they were not guilty 
of any breach of duty as auditors. 


(19) Sect. 215 is a procedure sect. only & 
creates no new or additional liability. Me 
Crry EQUITABLE Fine INSURANCE Co., LTD., 
[L925] 1 Ch. 407; 94 L. J. Ch. 445; 133 
L. T. 520; 40 T. L. R. 853; [1925] B. & C. R. 
109, C. A. 


Annotations :—~As to (10) Distd. Re City of London Insce. 


of assocn. can remove an impcrative or 1925), 41 T. L. R. 521. Oonsd. Re Munton, Munton +. 
statutory dut : - Vest, [1927] 1 Ch. 262; Re Windsor Steam Coal Co. (1901), 
y CuUbys Ltd., [1929] 1 Ch. 151: Re Vickery, Vickery v. Stephens, 


(14) Sect. 118 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given & explanations furnished 3060a. City EQUITABLE 
to them, so that there is abundant scope for FIrE Insurance Co., Lrp., No. 3059a, ante. 
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{1931} 1 Ch. 6572. As to (13) Refd. Henry v. Foster 
rare? Henry v. Foster (Joseph), Hunter v. Dewhurst 
(1931), 145 L. T. 225. 


Cases 3062—3128a. HNGLISH AND EmpirE Diaest SUPPLEMENT. 


3062. Add. Annotation :—-Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


30638a. —— Proper & honest performance of 
duties..|— Re Ciry EQUITABLE Fire INSUR- 
ANCE Oo., Lirp., No. 3059a, ante. 

8063b. ——- Reliance on chairman—Accuracy of 
balance-sheet.)—Re Ciry EqQurranLe FIRE 
INSURANCE Co., Lrp., No. 3059a, ante. 

3065. Add. Annotation :—Consd. Bell v. 
Bros., Ltd. (1931), 146 L. T. 258. . 


3068. For ‘‘——— Signature of cheques to com- 
pany’s prejudice ’? read ‘‘ ——- Signature of 
cheques—To company’s prejudice.’’ 


3068a. ——  ——-.]—He City EQuiraBLb Fire 
INSURANCE Co., Lrp., No. 3059a, ante. 

3071. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


3077. Add. Citation :—previous pracredings, sub 
nom. Re SournH Essex Gas Liaut & CoKE 
Co., Ex p. SrwARS (1859), John. 480. 


3092a. ---— Act by two directors for benefit of one 
——No right to contribution.] — Where two 
directors offa limited co. join in signing a 
cheque whereby a part of the co.’s funds is 
used for a purpose not authorised by the 
arts. of assocn. & one of the directors is sub- 
sequently compelled to replace the money so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used.-—-WAtLsH v. 
BARDSLEY (1931), 47 T. L. BR. 564. 


8105a. Payment of rates due from company— 
Right to stand in place of overseers.]—The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation :—Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209.--Re LampLuau IRON ORE 





Lever 


3062 i. Standard of dilgence-—Reliance 
on company’s officials—Where no ground 
for suepicion—-Eramination of com- 
pany’s books.|—Re LOGAN (H. J.) Co. 
(Ont.), [1926] 2 D. L. R. 9463 7 
C. B. R. 325.—CAN 


e. Add “ varied, 380. L. R. 414; 33 
D. L. R. 487." 


PART Ill. SECT. 28, SUB-SECT. 4.—D. 


3075 i. Capacity to contract—General 
rule.J}—~A director has a right to con- 
tract with the co. subject to certain 
qualifications involving cases of mis- 
representation, bad faith or secret 
profits, & not where ordinary relation 
of employer & employee exist. The 


3115 ii 





holders ven 


PART IIl. SECT. 28, SUB-SECT. 5.—A. 


8115 i. Exercise of powers— Control 
by members.)—The directors of a co. 
constitute its governing & managing 
body, & except to the extent that their 
powers are expressly restricted by 
statute or the arte. of assocn. or other- 
wise, they possess authority to exercise 
all the powers of the co., subject to 
the control of the sharcholders.—MIb- 
West COLLIERIES, LTD. v. 
(1925] 2 D. L. R. 529.—CAN. 


ts ffect of specifyiuy 
method in articlea.J—(1) For the purpose 
of binding a co. in its corporate capacity 
individual assents of directors or share- S. AF. 
separatel 


Co., [1927] 1 Ch. 308; 96 L. J. Ch. 177; 186 
L. T. 501; [1927] B. & C. R. 61. 


8107. After this case add :— 
.+—See, now, 1929 Act, s. 152. 


3109. Add. Annotations :—Refd. British Insulated 
& Helsby Cables v. Atherton. [1926] A. 0. 205; 
Re Golomb & Porter & Co.’s Arbitration 
(1931), 144 L. T. 583; Re Lee, Behrens & 
Oo. (1932), 48 T. L. R. 248. 


3109a. ——.J—Re Orry EQUITABLE FIRE 
INSURANCE Co., Lirp., No. 3059a, ante. 


31122. Necessity for board-meeting.] 
Re ATHENAUM LIFE ASSOER. SocIETY, Ex p. 
EKAGLE Insce. Co., No. 4094a, post. 


3126a. Adoption of balance sheet — Including 
directors’ fees.J—Balance sheets including 
fees due to directors, & signed by directors 
pursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory neue 

up of the co. appct. put in a proof for £95 
in respect of directors’ fees. The liquidator 
rejected the proof to the extent of £350, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat. Limitations. 
The directors’ fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, & 
that the proof might be allowed in the full 
sum of £950 :—Held : (1) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-shect which includes 
directors’ fees, does not bind the co. to pay 
those fees ; (2) a balance-sheet so adopted & 
signed by directors pursuant to Cos. Act, 
1908, 8s. 118, is not a written promise by the 
co, or its agents to pay the directors’ fees.— 
Re CoLIseUM (BARROW), Lrp., [1930] 2 Ch. 
44; 99L.J.Ch. 428; 143 L. T. 423; (1929- 
30] B. & C. R. 218. 








3127a. —-—- Delegation of duty.]—Re Crry EQqQuit- 
ABLE FIRE INSURANCE Co., LtD., No. 3059a, 
anle. 


3128a. Safe custody of company’s securities— 
Delegation of duty——Securities with company’s 


PART III. cao a SUB-SECT. 5.— 
» (a). 


di. S. P. Re Paciric Coast Coan 
MINES, LTD. & Honaes (B. C.), [1926] 
4D. L. R. 769; (1926] 3 W. W. R. 
378.—CAN. 

sl. Cuntract not authorised by all 
directors.}—Where L., a director of 
deft. co., purporting to act on behalf 
of the co., agreed with pltf. to enter 
into a leare, & the directors neither 
authorised L. to enter into the agree- 
ment nor expressly ratafied his action : 
—Jield : the co. was not bound by the 
agreement.—LEGG & Co, v. PREMIER 
Towacco Co., [1926] App. D. 132.— 


McEWEN- 


are not 


ordinary objections to such contracts 
do not apply where all the shareholders 
were directors, as no question can arise 
as to directors prejudiceing the rights 
of the shareholders.-—-DURost v. Home- 
MIXED ee LT?., [1924] 4 


D. L. R. 241; 51 N. B. R. 357.—CAN. 
3076 ili. —--—  -~—--.] —- CANADIAN 
GUARANTEE. TRUST Co. tr Young, 


[1931] 3 D. L. R. 519.——CAN, 


equivalent to the assent of a mecting. 


(2) Where the arts. of assocn. of a 
co. authorise a certain method of pro- 
cedure by the directors as the equiva- 
lent of a formal al ty there is by 
implication a denial of the validity of 
any other procedure other than a 
meeting.—TORONTO GENERAL TRUSTS 
CORPN. v¥. CARLILE, [1931] 3 W. W. BR. 
671.— CAN. - 
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$1321. Necessary formalities. }—Where 
the directors of a co. had power to 
borrow & mortguge:—Held:; the 

resident & managing director were, 
by virtue of their offices, cg facie 
proper officers to execute miges., & the 
mtge., which had the common seal of 
the co. attached, & was executed by 


stockbrokers.]|—Re OCiry EQUITABLE FIRE 
INSURANCE Oo., Lrp., No. 8059a, unte. 


8157a. ——— Presumption of authority.] — Pitfs. 
were a firm of fruit brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to “‘ delegate any of the powers 
for the time being vested in the directors.”’ 
The arts. also incorporated Table A. M. 
purported to make on behalf of defts. an 
eement with pltfs. that in consideration 

of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft. co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., & pitfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts.’ arts. or that they incorporated 
Table A :—Heid: whether the agreement 
was to be treated as having been made by 
M. as an ordinary “ director’”’ of deft. co., 
or by the secretary as ‘‘ agent,’’ or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
co. in payment of the debt of another that 
pitfs. were put upon inquiry to ascertain 


the prosident & managing director, was 
properly executed.—CANADIAN BANK 
OF COMMERCE v. SmiTm (1911), 17 
W.L.R. 135; 3 Alta. L. R. 299.—CAN, 


PART IIT. tape aa SUB-SECT. 5.— 
. (e). 
f, Add “ varied, 9 A. R. 620.” 
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whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. a8 occupying.—HouGHTon & Co. v. 
NOTHARD, LOWE & WILLS, [1927] 1 K. B. 
246; 961. J. K. B. 25; 186 L. T. 140, C. A.: 
affd. on other grounds, [1928] A. C. 1, IL. L. 
Annotations :— As to (1) Consd. Kredithank Cassacl G. m. b. H. 
v. Schenkers, [1927] ] K. B. 826. Dbtd. British Thoinson- 
Houston Co. v. Kederated Kuropean Bank, Ltd., [1932] 
2K. B. 176. Refd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. TD. 443; N ceuholme o. Road Transport & 
General Insce., [1929] 2 K. B. 356, 
3160. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch, 58. 
8160a. ——.]—A co. is bound in a matter intra 
vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously.—PARKER & COOPER, 
LTD. v. READING, [1926] Ch. 975; 961. J. Ch. 
23; 1386 L. T. 117. 

8162. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

8166. Add. Annotation :—Distd. Watson v. Davies, 
[1931] 1 Ch. 455. 

8201. Add. Annotation :—Refd. Re Etic, [1928] 
Ch. 861. 

3216. Add. Annotation :—Refd. Parker & Cooper 
uv. Reading, [1926] Ch. 975. 

3231. Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

8240. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


3248. Add. Annotation :---Refd. Bell vv. Lever 
Bros., Ltd. (1931), 146 LL. T. 258. 
3249. Add. Annotation :—Apld. Re Home & 


Colonial Insce. (1929), 45 T. L. Rt. 658. 
8250. Add. Annotation :—As to (2) Refd. Kerr v. 

Marine Products (1928), 44 T. lL. R. 292. 
3252. Add. Annotation :—Refd. Re Home & 

Colonial Insce. (1929), 45 T. L. R. 658. 


under sect. 414 of the Criminal Code 
which deals with falae statements by 
directors & incor of cos. can only 
be secured if proof is given that (1) the 


3132 fi. ———.}+—Where a mtge by 
a co. had the sea) of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
as an assistant secretary, or otherwise, 

the mtge., or authenticate the 
affix of the seal the 
execution was bad.—INNES & GRIFFITH 
v. CAMERON VALLEY LAND Co, (B. ©.), 
[1919] 1 W. W. R. 752,—-CAN, 


3138 {. Mortgage to directors. }-—Set 
aside at instance of simple contract 
creditors of the co. — NORTHERN 
Evrecrric & MANUFACTURING Co., LTD. 
». CORDOVA Mings, Lrp. (1914), 31 
O. L. R. 221; 6 O. W. N. 210.—CAN, 


3133 fi. —-——.]--GREENBSTREET 1. 
Panis HypRAvLio Oo. (1874), 21 Gr. 


© snteeeem * 
e ° 
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ri. Must be with full knowledge 
of transaction.|-——HINDUSTAN AAS8UR- 
ANCE & MutTuaL BENEFIT SOU(STY, 
Lrp., LAHORE v. KHaraa BANK, LTD., 
GUIRANWALA (1927), I. L. R. 9 Lah. 
36 IND 

d i. .}—Davison v. VICKERY’S” 
rer ies Lrp. (1925), 37 C. L. R. l.— 








PART III. SECT. 28, SUB-SECT. 6.——A. 
sk. Dersonal liability—Wrong com- 
mitted by company.|}—A director of a 
co. who is a party to a frand or otber 
wrong committed by the co. {is 
personally Hable for the damage 
caused thereby.—JOHNSON v. SOLLO- 
WAY, (1932) ] W. Ww, R. 481.—-CAN 


PART III. ad aes) SUB-SEOT. 6.— 
si, —-- essentials, |\—A conviction 
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statements are in themselves false in 

some materia! particular, & (2) not only 

so but false to the knowledge of the 

naecused, & (3) made with intent to 

defraud.—R. v. BowrEn (1930), 43 
r Cc. R. 507.-—--CAN. 


PART III. evs ace SUB-SECT. 6.— 


smi. al challaere be | RR Beg Act, 1908, 
8. 57, doer not authorise the directors 
to make presents of the co.’s capital in 
the guise of conmission. Such presents 
are ultra vires of the directors, & re- 
coverable by tho co.—WatIRAKEI, LTD. 
ee (1925] N.-Z% L. R. 624.— 


PART III. SECT. 28, SUB-SECT. 6.— 
D. (a) fi. 


ci. —— Extent of liability.]—Deft., 
a director of pltf. co., in that he had 
failed in his duty to hand over to the 


Cases 3257—3858a. 


3257. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. IL. R. 292; Re Lee Behrens & Co. (1932), 
48ST. L. R. 248. 

38259. Add. Annotation :—Consd. Lever Bros., 
Ltd. v. Bell (1930), 47 T. L. R. 47. 

3261. Add. Annotations :—Generally, Refd. Ive Etic, 
{1928] Ch. 861; Re Home & Colonial Insur- 
ance Co., [19380] 1 Ch. 102. 

3280a. —-— Directors relying on chairman’s assur- 
ance as to value of assets.|—-Re City EqQuitT- 
ae Fire Insurance Co., Lrp., No. 3059a, 
ante. 

3282a. Dividends paid out of capital.|—Re Crry 
EQUITABLE FIRE INSURANCE Co., Ltn., 
No. 3059a, avife. 


3284. Add. Annotation :—As to (8) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 

3285. Add. Annotation :—As to (2) Refd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

3287. Add. Annotation :—Generally, Refd. Re Home 
& Colonial Insurance Co., [1980] 1 Ch. 102. 

3291. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3305. Add. Annotation :—As to (2) Consd. Kirby 
v. Wilkins, [1929] 2 Ch. 444. 

3327. Add. Annotation :—Distd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 


3327a. -——.]—-The directors of a co. can- 
not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 
they are the sole directors & shareholders of 
the infringing co.—BririsH THOMSON- 
Houston Co. v. STERLING ACCESSORIES, 
Lrp., British THOMSON-HOUSTON Co. »v. 
CKOWTHER & OSBORN, Lrp, [1924] 2 Ch. 
33; 93 L. J. Ch. 3385; 131 L. T. 535; 40 
a a R. 544; 68 Sol. Jo. 505; 41 R. P. C. 
Annotation :—Apld. Prichard & Constance v. Amata (1924), 
427. P. C. 63. 
3327b. .] — Deft. co., incorporated in 
1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 











co. certain shares, was ordered to 
account to the co. for their value 


tion for services to be rendered. Pitf. 
a sharcholder & director of both cos. 


ENGLIstt AND Empire Dicest SUPPLEMENT. 


publishers of medical books & publications 
relating thereto, on letter paper described 
themselves as ‘‘ wholesale manufacturers of 
Amata Toilet Preparations.’ Pltf. co., who 
had for many years distinguished their goods 
by the word “ Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc.. commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction :—Held: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pltfs. against these defts. personally; & 
the action as against them must be dis- 
missed with costs.—PriIcHAaRD & CONSTANCE 
(WHOLESALE), Lirp. v. AMATA, Lip. (1924), 
42 R. P. C. 63. 


3335a. ——— Loan for expenses in connection with 
promotion.|—ADAMs (FRANCIS), LTD. v. 
Fisiiwick (1928), 72 Sol. Jo. 122. 


38347. Add. Annotations :—As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410.° Consd. Re tic, 
[1928] Ch. 861. Refd. Re Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 


3353. After cross-ref. following this casé add :— 
(t) Declaration of Liability. 
Sce 1929 Act, s. 275. 


3353a. Carrying on business with ‘‘intent to 
defraud creditors °’--What amounts to.}— 
(1) The declaration of liability in 1929 Act, 
s. 275 (1) should state the amount for which 
the director is liable. 

(2) A co. carrying on business & incurring 
debts when to the knowledge of the directors 
there is no reasonable prospect of the debts 
being paid may, in general, be properly 
inferred to be carrying on business “ with 
intent to defraud creditors’’ within 1929 
Act, 8. 275 (1). 

(3) Semble: sect. 275 is a punitive pro- 
vision, & the ct. on making a declaration 
in the winding-up of a co. that a director 
is personally responsible for all or any of the 
debts or other liabilities of the co. may in 


existing, is incurred only when they 
knew. or were bound to know, the 


as at the date when he received them : 
—Held: such value was not the 
intrinsic value at the specified date, 
but the value in money which pltf. co. 
could reasonably have obtained on 
the market, & as pltf. co. had discharged 
the onus of proving that it could have 
cbhtained the markct price, the value 
would be fixed at that amount.— 
ROBINSON t. KANDFONTEIN ESTATES 
COLD MINING Co., LTD., [1924] App. D. 


15 1.--S. AF. 
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3301 i. Kstopnel of shareholders. }]-~ 
Deft. brewing co. was incorporated 
under Dominion Cos. Act in 1924. In 
1926 tho C. co. was organised, also 
with a Dominion charter & with 
substantially the same incorporators 
& officers, to act as the agent of the 
brewing co. to ptomote the sales of its 
prodncts. By an agreement between 
the two cos., the prices which the C, 
co. was to collect from customers upon 
sales, as well as the rates at which 
they were to remit: when so collected, 
wero fixed, the difference in favour of 
the C. co. constituting their remunera- 


brought this action on behalf of him- 
self & all other shareboldcrs of the tiwo 
cos. against the two cos. & four 
individual defts., who were shareholders 
directors & officers of both cos. to 
comnpel the individual defts, to pay 
back into the treasury or either or bot. 
cos. sums alleged to have been im- 
iropery. yee © them by the cos. in 
1927, 1923, & 1929. These sums were 
paid to the individual defts. 
‘promotion expenses ”’ :—ZTleld : 
so far as the action rested upon the 
contention that the moneys paid by 
the brewing co. to the C. co. were 
‘Improperly paid, it failed for the 
reason that pitf. himself recelvcd & 
still retained a portion of those moneys, 
& was not therefore in a position to 
complain either individually, or as a 
shareholder of the brewing co.— 
SHTESEL uv. KiRsH, [1931] 1 D. L. i. 
460; 66 0. L. R. 174; = affd., (1931] 
2 D. L. it 791 > Oo. R. 41.—CAN. 


gi. The penalty enacted 
against directors of a co. who par- 
ticipate in the payment of a dividend 
where the co. Is insolvent, & whereby 
they aro made jointly & severally liable 
to creditors for debts of the co. then 
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for 





insolvency of the co. at the une the 
dividend was  declared.—-SMITH  v. 
HENDERSON, [1924] 1 D. L. LR. 863; 
Q. R. 62 S. C. 270.—-CAN. 


6n. Diridend disposing of entire assets 
of company. )—~Judzement given against 
directorsa.—THowas vr. GALF, 1927) 
1D. L. R. 693; S.C. R. 314.— CAN. 


sp. Dividend puid out of capital.)}-—- 
MEYER Maur & GRAIN CORPN. t. 
COOMBS, [1932] 3 D. L. It. 396.—-CAN. 


PART IIl. SECT. 28, SUB-SECT. 6.— 
F. (g). 
626” 


m. For “26 W. L. ft. read 
“7 Alta. L. KR. 245; 28 W.L. RR. 250.” 


b (p. 509) i. .}-—Pitfs. sued 
directors of aco. alleging thut Judgments 
recovered by them were for ** wages duc 
for services performed fortheco.”’ The 
evidence showed that pitts. were hired 
to prospect for of] when so instructed, 
& they were not to do anything but 
hold themselves in readiness :—//eld : 
the Judgments were not for wages due 
for services performed, as they did 
no more than wait for the chance of 

erforming them.—-MULLEN v. MILLAR 
(1924), 65 O. L. R. 563.—CAN. 








its discretion make an order not limiting his 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect.—Jte Lertco (WILLIAM 0.) Bros., Lrp., 
[1932] 2 Oh. 71; 101 L. J. Ch. 830. 

3353b. Amount for which director liable—Should 
be stated in declaration of lability.}-— 
Re Leirce (WILLIAM C.) Bros., Ivrp., No. 
33538a, ante. 

3358c. Whether limited to amount of debts 
due to creditors defrauded.J——-Re LrircH 
(WILLIAM C.) Bros., LtTp., No. 3353a, ante. 

3353d. General assets for all creditors. ]——Re 
LeircH (WILLIAM C.) Bros., Lrp. (1932), 49 
T. L. R. 74; 76 Sol. Jo. 888. 

3364. Add. Annotation ;—Reld. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 

3376. Add. Annotation :—-Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add. Annotation :—As to (1) Refd. Weld v. 
Petre, [1929] 1 Ch. 33. 

$398. Add. Annotation :-—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3405. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] | K. B. 775; Houghton ». 
Nothard, Lowe & Wills, [1927] 1 K, B. 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1K. B. 48. 

3419a, —— -.]—The directors of a _ co. 
personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution:—Held: the directors were 
‘‘ interested ’? in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.—VicTors, Lrp. v. 
LINGARD, [1927] 1 Ch. 323; 96 L. J. Ch. 
132; 136 L. T. 476; 70 Sol. Jo. 1197. 

3423. Add. Annolation :—Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. : 

3434. Add. Annotation :—As to (5) Consd. Re City 
Equitable Fire Insce. (1924), 40 T. lL. R. 664. 

3444. Add. Annotation:—As fto (1) Distd. He 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. Oral resignation—-Articles requiring 
written resignation.J]—-A co.’s acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co.’s 
articles require the resignation of a director 
to be in writing.—LATCHFORD PREMIER 
CINEMA, Litp. v. ENNION, [1931] 2 Ch. 409; 100 
L. J. Ch. 8u7; 145 LT. G72; 47 T. L. BR. 595. 

$455a. ——— Re-election of retiring director—Ad- 











PART III, SECT. 28, SUB-SECT. 6.— 
G. (a). 


ni. -——— Ry servant of company-— 


Onsatisfied return of  ezxecution.)-—— 

CROWDER v. COLEMAN, [1924] 1 

D. L. R. 849; 1 W. W. R. 3874; 20 ; 
Alta. L. R. 1.—CAN. Financial 





n ii, —— ———,J-~When a4 


return of nulla bona has been mado by 


(Alta.), 11929) 4 OD. 
W. W. R. 129.—CAN. 


PART Ill. marae te SUB-SECT. 7.— 
2 (C 


1 i. —-— What constitutes interest— 
interest. j—The 
interest which disqualifies a director 
from voting must be a financial interest, 


Vol. IX.- Companies. Cases 38538a-— 3494. 


journment of meeting.|}—SPENCER v. KEN- 
NBEVY. No. 28794. ante. 


3455b. Failure to re-elect or replace.|]——-By 
art. 97 of a co.’s arts., ‘‘ At the second 
ordinary general meeting in each calendar 
year, one-third of the directors... shall 
retire from office. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.” 
By art. 100, “‘ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or sume of 
them are not filled up, then. subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not had their places filled up & may 
be willing to act, shall be deemed to have 
been re-elected’’:—Held: if a retiring 
director was not re-elected, & if his place 
was not filled up at the same mecting, he 
retained office unti] his retirement bv rota- 
tion, since by art 100 he was to be deemed 
to have been re-elected & thercfore there 
was no vacancy to which a successor could 
subsequently be elected.—Honr v. Cat- 
TERALL (1931), 47 T. L. R. 332. 


8490. Add. Annotations :-—As to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v. David Sharratt & Sons, 
Ltd. (1930), 85 Com. Cas. 314. Generally. 
eo: Harrods, Ltd. v. Lemon, [1931] 2 K. B. 
157. 

3491a. Effect of voluntary winding-up.] 
—-By an agreement in writing made between 
pltf. & deft. co. pltf. was appointed managing 
director of the co. for a term of 5} years at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continuc its business. 
Pitf. thereupon brought an action claiming 
damages for repudiation of the agreement :— 
Held: a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily & pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agree- 
ment.—--FOWLER v. COMMERCIAL TIMBER Co., 
Lrp., [1930] 2 K. B. 1; 99 L. J. K. B. 529 ; 
143 L. T. 391, C. A. 


3492. Add. Annolations:—Consd. Re Golomb & 
Porter & Co.’s Arbitration (1931), 144 L. T. 
583. Refd. Shuttleworth v. Cox (Maidenhead) 
(1926), 43 T. L. BR. 83. 

3494. Add. Annotation :—Refd. United Indigo 
cbennes Co. v. Robinson (1931), 49 R. P. C. 
178. 





L. R. 838; 3 ment.}—-LONDON FINANCE CORPN. ¥. 
BanniInG SERVICE CORPN. (Ont.), 


[1925] 1 D. L. R. 319.—CAN. 
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80. Jtemuneration voted by direclora— 
Falidity—Action by sharcholder—Onus 
of proof.}—~When a pltf. complains of 
directors voting a salary & travelling 


personal 


the sheriff without a bon! fide attempt 
having been made to ascertain whether 
or not there were assets available to 
satisfy the execution, & there were in 
fact exigible assets sufficient for that 
purpose, the return is not such a 
return as is contemplated by Cos. Act, 
1927, s. 113.—Srrvens v. SPENOER 


not merely a friendly spirit or a feeling 
of affection, e.g., that of a husband for 
his wife.—Re CLARK (R. PRP.) & Co. 
(VANCOUVER), Lrp. (No, 2), [1931] 3 
W. W. R. 306.—CAN. 


PART III. SECT. 28, SUB-SECT. 8.—B. 
si —— Not during term of appoint- 
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expenses to the managing director, he 
must show that their action was cither 
ulira vires or of a fraudulent character, 
& although it is beyond the powers of 
directors to vote the sulary & rave ne 
expenses, thia defect can be remedie 

at a shareholders’ meeting where the 
managing director {s a majority 


Cases 3500a-—-3586a. HNGLISH AND Empire Dicest SuPPLEMENT. 


3500a. Power to provide for employees—Grant of 
pension. }|——A private co., the articles of which 
authorised the directors to provide for the 
welfare of employees & their widows & 
children, entered into a deed of covenant by 
which it granted a pension of £500 a year to 
the widow of a former managing director 
five years after his death. Some three years 
later the co. passed a resolution for voluntary 
winding-up, The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it :-— 
Held: the transaction was not one for the 
benefit of the co. or reasonably incidental 
to the co.’s business. The pension did not 
come within the terms of the co.’s articles, 
as a managing or other director is not a person 
in the employment of a co., & the action 
of the directors was not confirmed by the 
shareholders in general meeting convencd 
for the purpose of duing so. The grant of the 
pension was therefore void & ultra vires the 
co.---Re LEE, BEHRENS & Co., Lrp., [1932] 
2 Ch. 46; 101 L. J. Ch. 183; 147 L, T. 348; 
48T. L. R. 248; [1931] B. & C. R. 160. 


3502. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton ». 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 


3506. Add. Annotation :—Generally, Retd. Kredit- 
rs pie G.m. b. H. v. Schenkers, (1926 ] 2 
6 e 4 e 


8506a. Cheque — Presumption of 
authority.]——STm@waxT (ALEXANDER) & SON, 
oF DuNDER, Lip. v. WESTMINSTER BANK, 
Lrp., [1926] W. N. 271, C. A. 


3526. Add. Annotations :—~As to (2) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Generally, Refd. I. R. Comrs. v. Fisher’s 
Exors., [1926] A OC. 395. 


3526a. ‘* Person in the employment of the com-~ 
pany °’—Director.|—No managing or other 
director is a ‘‘ person in the employment of 
the company.’’—-NORMANDY v. IND CooPE & 
Co., Lrp. [1908] 1 Ch. 84; 77 L. J. Ch. 82; 
97 L. T. 872; 24 T. L. R. 57; 15 Mans. 65, 


8532. Add. Annotations :—Refd. Thomas v. Todd, 
{1926} 2 K. B. 511. Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K.B.1. Folld. 
Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 


8585. Add. Annotation :--Refd. Re Lee, Behrens 
& Co. (1932), 48 T. L. R. 248. 


8586. Add. Annotation :—Refd. Re Lee, Behrens 
& Co. (1932), 48 T. L. R. 248. 


8536a. ——-- ——-—.]—Re LEE, BEHRENS & Co., 
Lrp., No. 3500a, ante. 


shareholder.—HovustTon tv. VicrorRia | to borrow, & pitf. was not entitled to [1927] 3 D. L. R. 146; affd., [927] 
MACHINERY Depot, LTp., [1924] 2 | assume that the directors had dele- 3 W. W. R. 502; (1927) 4 D. L. R. 
D. L. R. 657; 33 B. C. R. 425.—CAN. | gated their borrowing powers to the 1137.—-CAN. 


PART III. SECT. 28, SUB-SECT. 9.—D. 

sp. Extent of powers.) — Where a 
general manager is chosen from the 
directors & is therefore a managing 
director, there is an implication of 
further & larger authority than in the 
case of a general manager who is not 
a director; but when directors appoint. 
a ‘managing director,’’ they may be 
taken to have ipso facto delegated to 
him some of their powers as a board 
of directors.—MID-WEST COLLIERIKS, 








LTD. v. MCEWEN, [1925] 2 D. L. I 
529.—CAN. 
3501 v. ——.}—Persons 


dealing with a managing director need 
only satisfy themselves that he has the 
power to do what he does, even though 
t be for his personal advantage.— 
Re J. STANLEY WEDLOCK, LTD., Ker p. 
RoyaL BANK, (192414 D. L. R. 1178; 
5C RB. R. 103.—CAN. 

3501 vi. --—-—-.}-—Where 
under the arts. of assocn. of a co. its 
managing director might have the 
power which he purported to exercise, a 
peen contracting with the co. through 

im is entitled to assume that he 
actually did have such power.—He 
BRITISH COLUMBIA BOND CorPNn., LTD., 
& LANG, [1931] 1 W. W. R. 286; 2 
DD. L. R. 985.—CAN. 

3501 vii. —-—- -- -- -—-—.]—Held: 
the evidence proved l.'s position to 
be that of managing director, &, there- 
fore, it must he presumed, especially 
since there was uothing adduced by 
the cu. to negative his authority, that 
he had authority to contract on behalf 
of the co. to pay pitf. a commission.— 
WRATHALL t. RirsTEIN & MANITOWAN 
EXPLORATION Co.. Lrp., [1932] 1 
W. W. R. 801; 40 Man. L. R. 272; 
3). L. R. 643; affy., [1931] 3 W. W. R. 
cee 

f i.——- ~-— Presumption as to 
borrovi: power.}—Money was ad- 
vanced by pltf. to F., a director, & 
not to the co. F. was in control of the 
co.’s business, but the directors had 
not delegated their borrowing power 
to him :—Held: one director alone 
had no actual authority from the co. 


RET ree enon a ee teeta 


ee 


| 
ie 


ono director who had been left in full 
control of the business.—MERCANTILE 
FINANCE CORPN., LTD. v. FRANCIS & 
TAYLOR, LTD., (1929) N. Z. lL. RR, 781.——~ 
sq. Fraud of managing director— 
Secret arrangement for sale of mroperyy) 
-~LASELL t. HANNAH (B. C.) (1906), 
37 3. ©. R. 324.—CAN. 


PART ITI. SECT. 28, SUB-SECT. 10. 


r i. Effect of hye-law.|—-The 
president of a co. has no authority 
without the authorisation by the 
board to engage solrs. in the co.'s 
business, though there be a bye-law 

ving him a general oversight over the 

usiness of the co.—Re PETRIE MANU- 
FACTURING Co., Ex np. Huauers, [1924] 
4D. L. R. 1308; 4C. B. R. 311.—CAN. 

© i. Cheque—Unsuatisfied judg- 
ment against company.}+—Held: the 
creditor, to whom the cheque was paid, 
war not prevented from proceeding 
against the president upon it.—WrRiguT 
a [19426] 4 Db. L. R. 1050.— 


sb. Not a truatee—As ee funds 
& securities in his custody.}—Kz RE; 
Grroux, [1926] 2 D. L. R. 900; 45 
Can. Crim. Cas. 315; (1925), Q. R. 
K. B. 362.—CAN. 


PART III. SECT. 29, SUB-SECT. 1.—A. 
bh i. —— Mining engineer—Com- 
panies Act, 1927, 8s. 113.]—STEVENS v. 
SPENCER (Alta.), [1930] 2 W. W. R. 
271; 3D. L. R. 993; affg., (1929) 
D. L. R. 838; 3 W. W. R. 129.—CAN. 


PART III. SECT. 28, SUB-SECT. 1.—B. 


ei. By president-—Confirmation.] 
—-Where a servant had been orally 
hired by the president of a co., & his 
services had been accepted for three 
& a half years without the president‘’s 
autbority to hire him being questioned : 
—Held: the oo. could not repudiate 
the agreement, on the mere und that 
it was not fo y authorised or 
adopted by bye-law.—-BLOOMFIRED ». 
MONARCH OVERALL MANUFACTURING 
Co., LTD. (No. 2), (1927) 2 W. W. R.18; 

28 











PART III. SECT. 29, SUB-SECT. 1.—C. 


sd. By whom fired—Directors.)|-— 
The remuneration of an officer of & co. 
must be fixed by the directors, & can- 
not be fixed by the shareholders.— 
WILSON v. WOOLLATT, [1928] 4 D. L. R. 
403; 62 0. L. R. 620.—CAN,. 


PART III. SECT. 29, SUB-SECT. 1.—D. 
g Contracts for purchase 
of stock.jJ—Held: the co., in order to 
avoid liability, must show that their 
oticers were, to the knowledge of the 
brokers, abusing their powors & giving 
directions they had no power to give.— 
JICONDEROGA PULP & PAPER Co. v. 
Cowans, (1925] 4 D. L. R. 1.—-CAN. 

g ii. ——— Agreement for nm: 
shareholders to gain advantages of share- 
holders.}—Held: express authority 
necessary.—McLrop v. UNITED CAN- 
NERS, LTD. (P.E.I.), [1925] 3 D. L. RB. 
767.—CAN. 


g iii. ———- —— Cancellation of sub- 
scription for stock.}--Held: express 





i.--—— 





authority neceasary.—Re SUN Ray 
MANUFACTURING Co., fae ; ‘bytes 


(Ont.), [1925] 1 D. L. 
ia R. 303; affp.,, 4 C. B. BR. 697.— 


se. Liabilities — Investigation into 
conduct.j— Act 46, 1926, s. 184 (1), 
is not derigned for the purpose of 
enabling the ct. to hold a general 
investigation into the conduct of an 
officcr of the co. The examination 
there intended is for the purpose of 
fixing Hability in respect of a particular 
claim then before the ct. be sect, 
does not create any new Hability 
or any new right, but only provides a 
summary mode of enforcing rights 
which would otherwise have been 
enforced by the ordinary procedure 
of the cts. A person cannot therefore 
he held liable under the sect. unless he 
is already liable to pay a sum of money 
by some principle of ordinary law, or 
by virtue of a special clause of 8. 
Act imposing upon bim a particular 
Hability.—ZUuLULaND Moror Oo, wv. 
SHORT. et pelea ETc. (1928), 49: 
N, L. R. 368.—S, AF. 


3540a. Presumption of authority——Due 
delegation of authority.!|—HouGuTon & Co. »v. 
NoOTHARD, LOWE & WILLS, No. 8157a, ante. 

8549. Add. Annotation :—Refd. De Tchihatchef v. 
Salerni Coupling, Ltd., [19382] 1 Ch. 330. 


sail Annotation :—Refd. The Hayle, [1929] 

8560. Add. Annotations :—Consd. Chibbett  v. 
Robinson (1924), 1382 L. T. 26.  Distd. 
Mudd v. Collins (1925), 188 L. T. 186; Reed v. 
Seymour (1927), 11 Tax Cas. 625; Henry v. 
Foster (Arthur), Henry v. Foster (J ag eas 
Hunter v. Dewhurst (1931),,145 L. T. 225. 
Refd. Stedeford v. Beloe, [1931] 2 K. B. 610; 
Dewhurst v. Hunter (1932), 146 L. T. 510. 


8560a. Remuneration by commission—Amount re- 
coverable—-How calculated.]—Applt., pltf. in 
the action, was for many years secretary 
of resp. co. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him & one A. S., managing 
director of resp. co., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent. on the balance of profits 
after payment of at per cent. dividend. 
In 1926 applt. quarrelled with A. S. & left 
the service of resps., & shortly afterwards he 
brought this action for an account of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly all the capital of the 
resp. co. was held by A. S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt.’s 
tenure of office A. S., with the connivance & 
assistance of applit., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 123 per cent. dividend 
‘eferred to in the agreement must be a 
AN subject to income-tax ; (ii) that the 
124 per cent. dividend must be limited to an 
amount representing 124 per cent. on the 
capital of the co. at the date of the agreement 
& had no application to subsequent increases 
of capital: & (iii) that for the-purpose of 
calculating his cominission he was entitled to 
reintroduce into the accounts all the sums 
which had been unlawfully applied for the 
benefit of A. S. personally :—Held: (1) the 
124 per cent. dividend must be a dividend 
subject to incormne-tax; the 12} per cent. 
dividend must be measured on the capital 
as it stond in each year when the accounts 
were made up; & in reckoning the amount 


Vol. [X.—Companies. Cases 3540a—-86038a. 


account could be taken of the sums which 
ought to have been inchided in the profits 
but had been misappropriated by A. 8. ; 
(2) although applt. had been guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty.--RAMSDEN v. SHARRATT 
(Davib) & Sons, Lrp. (1930), 35 Com. Cas. 
314, H. L. 
Annotation :—-As to (2) Reftd. Lever Bros., Ltd. v. Bell (1930), 
47 T. L. R. 47. 

3560b. —--— -———- Effect of misconduct. |—RamMsprwn 
vy. SHARRATY (Davip) & Son, Lrp., No. 
3560a, ante. 

8565. Add. Annotations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. R. 837; Todd v. 
Egyptian Delta Land & Investment Co. 
[1928] 1 K. B. 152. 


3567a. —---- Presumption of authority—-Due delega- 
tion of authority.|—Hovucuton & Co. vw, 
NoOTHARD, LOWE & WILLS, No. 3157a, ante. 

3568a. Purchase of goods for company’s 
benefit.|—LEVY v. METROPOLITAN CAB Oo. 
(1854), 23 L. T. O. S. 67. 

$578. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 

8576. Add. Annotation :—Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 





3590. Add. Annotation :—Refd. Pickford vr. 
Quirke, Pickford v. TI. R. Comrs. (1927), 138 
L. T. 500. 

8603a. Bills of exchange drawn by 


branch manager.|—The arts. of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & muke, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, O. 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ‘'S.C., 

Manchester manager.’”’ The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed on behalf of the co. 


on which commission must be paid no ‘“S.C., Manchester manager.”’ In an action 
PART Ill. SECT. 29, SUB-SECT. 2.— of bye-law authorising payment— Action 3602 i. By misrepresenta- 
Cc. (b). ad . eaintaanal able—Companies Act, Peres. QO Ra heictial Pian hc 

iataedels . R. S&S. M., 1913 (c, 35), 8 }— pkehics LANTATIONS : 

Be or ate ae roasurer, ‘eu v. TYNDALL QUARRIES | Co. ne } ABRAY (1927), 48 N. L. R. 174.—-S. AF. 
euoh, has no authority to bind bie oo. WW. R804. CAN. PART Ill. SECT. 29, SUB-SECT. 8.—D. 


(2) on the facta, there was nothing to 
show that the authority of the secretary- 

urer in this case was other or 
more extensive than that of any other 
secretary.~-MYERs v. UNION NATURAL 
Gas Co. (1922), 63 O. L. R. 88.—CAN. 





under the authorit 
wae vested In him 


PART III. SECT. 29, SUB-SECT, 3.—C. 


g nner 
manager of a co., acting in good faith 


& whl 


vested in him under the co.’s arts. of 


sl. For judgment againsl company 
In action brought on manager’s tnstruc- 
tions.J—Held: the manager was not 
liable.——PaciIF10 Coast COAL as ket 
LTD. t. rere a 1D. Lb. 
670 ; ye WwW. W. R. 478; 3 
B.C. R 1.—CAN. 


-}—Where the 


which ho thought 
which could have 


PART III. SECT. 29, SUB-SEOT. 3.—B 


__ 3596 I. Remuneralion by commisston 
ased on projfils—& weekly sum— 
Provision for fixed mintnumn Right to 
plea ade alihough no profits.|—GALLE- 
® WaTERLOO ethene wae o 
(19814 2'D. L L. R. $10; 3 M. P. R. 137. 


ak, Right to remuneration— Absence 


assocn., executes a contract on the 
co.'s behalf, & the other party accepts 
him as having authority, the co. 
is bound by his act.—AssocraATED 
GROWERS OF BritTisH COLUMBIA, LTD. 
vo. BRITISH cee FRUIT oe 


Urp., (1925] 1 D. L. R. 871; (1025) t 
W. Ww. R. 605; 34 B.C. R. 533.— 


29 


sm. pare preference.|}—An officer 
of a co. who grants an undue preference 
to himself is guilty of misfeasance & 
breach of trust within the meaning 
of Act 46, eae s. 184 (1). A part- 
time secretary is an officer of the co. 
tae oad same esect.— ZULULAND 
Moror Co, v. BOSWELL, cs a da 
ETC. (1928), 49 N. L. R. 376.—S. AF. 


Cases 3608a—3698. 


on the bills by the holders in due course 
against the co, as drawers :—Held; (1) pltis. 
were nut entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(4) the bills were forgeries under which pitts. 
could have no title.—-KREDITBANK CASSEL 
Gm. b. Il. v. SCHENKERS, [1927] 1 K. B. 826; 
96 L. J. K. B. 501; 1386 L. T. 716; 43 
T. L. R. 237; 71 Sol. Jo. 141; 32 Com. Cas. 
197, C. A. 


Annotations -—As to (1) Consd. British Thomson-Houston 
Co. v._ Federated Kuropean Bank, Ltd., [1932] 2 K. B. 
176. Refd. Liggett (Liverpool) v. Barclays Bank, (1928) 
1K. . 48. As to (2) Consd. Slingsby v. District Bank 
Ltd. (1931), 47 T. L. KK. 587; South London Greyhound 
Racecourses, Lid. v. Wake, [1931] 1 Ch. 496. 

3652. Add. Ansotation :—Refd. Re Glyncorrwg 

Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 


3656. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


3657. Add. Annolation :—Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


3661. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


3661a. |—Jte Crry EQuiraBLE FIRE INsuR- 
ANCE Co., LTp., No. 3059a, ante. 


3662a. Inspection of securities—Whether in proper 
custody.]—e Ciry EQUITABLE FIRE INSUR 
ANCE Oo., Lrp., No. 3089a, ante. 

3664. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


3665. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


8668. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. ht. 664. 
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PART III. SECT. 29, SUB-SECT. 4.— A. 


sn. Contract to appoint on obtaining 
control of company—Construction.}— 
PURDOM v. DOHERTY (Can.), [1929] 3 
oi L. hk. 719 7 affg., 338 O. Ww. N. 425.-— 


parties, such ag 


PART II. SECT. 29, SUB-SECT. 4.—D 
g i. }-—Ite ALPHA 3679 

MorTGAGE & INVESTMENT Co. (1916), 

34 W. LL. R. 483; 10 W. W. BR. 652.—- 


_—— 








audit. |—lcld 


3670a. 


ee te vee ee 


defts. sv required, the form of judg- 
ment might provide for notice to any 


i, M isfeasance——Failure to 
: the failure to audit & 
CAN report on the balance sheets of a co., 


ENGLISH AND Empire Dicrest SUPPLEMENT. 





——.J—Re Orry EQUITABLE FIRB 
INSURANCE Oo., Lrp., No. 8059a, ante. 


3675. Before this case add ‘‘ See. now, 1929 Act, 


8. 152.” 


3684a. Application of Interpretation Act, 1889 


(c. 63), 8. 1 (1)—To special articles used with 
Table A.]—By the arts. of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the co. & its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
shall include the singular, applied to the 
special articles which were used with Table 
A:—Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from his office of 
director & the action failed.—FELL v. 
DERBY LEATHER Co., Lrp., [1931] 2 Ch. 
252; 100 L. J. Ch. 8113; 145 L. T. 356. 


3692. Add. Annotation :—Consd. Oswald Tillotson, 


itd. v. J. R. Comrs. (1982), 48 T. TK. 628. 


3693. Add. Annotation :—As to (2) Consd, Shuttle- 


Aes v. Cox (Maidenhead) (1926), 43 7. lL. R. 
83. 


3698. Add. Annotation :—Expld. & Distd. Jacobs 


v. Batavia & General Plantations Trust, 
[1924] 2 Ch. 829. 


way, by adopting the proper methou, 
bond fide alter its articles in a way 


the bonding cos., which may prejudicially affect his 
oresumed to have an interest therein.— 
NTERNATIONAL LABORATORIES, LTD. vt. 
AN. DEWAR, (1932] 3 W. W. Rt. 174.—CAN. 


PART Ill. SECT. 29, SUB-SECT. 5. 


interest, & provided that the altera- 
tion in the article is not inconsistent 
with the objects ret out in the memo- 
randum of association, & is bond fide 
inade in the interest of the co., the 
sharcholder would be bound by euch 
an alteration. 

A co. cannot commit a breach of 
contract by altering its articles.— 


PART II. SECT. 29, SUB-SECT. 5.—B, 


3661 i. General rule.}—Persons who 
continue from year to year to assume 
the duties of auditors must be held to 
have agreed to conduct their work in 
#& reasonably skilful & careful manner. 
in an action in which doft. auditors 
were held liable in damages for negli- 
gence in not detecting defalcations by 
the pltf.’s accountant, it was hejJd that 
there was ample justification for the 
helief of pltf.’s shareholders that the 
report, as was receiving annually 
from deits. provided for such an audit 
as would reasonably catch such thefts 
& manipulations cf the books as said 
employee had been guilty of. Defts. 
were uot justified in taking directions 
from another employce, the manager, 
whom also they were required to check, 
as to whether it was necessury to do 
certain work of checking. Since defts. 
were aware that pitf.’s system of check- 
ing was faulty & that the danger of 
theft was always present, the default 
of pltf., or of its employees other than 
the accused in uot remedying that 
situation did not excuse the continuing 
negligence of defts. The fact that 
pitf. had received from bonding cos. 
the greater purt of the luss it bad sus- 
tained was not a defence to the action. 
Avy possible issue urising from such 
payment might be left to be determined 

ween pitf. & said cos. on defts. 
making payment, or, alternatively, if 


& the sending of summaries purporting 
to be audited to the registrar of cus. 
were wilful acts or defaults on the part 
of the auditor, & he was liable to make 
good certain sums paid as preference 
dividends as a result, of such dcfault.-— 
Re FULTON (JOHN) & Co., LTv., [1932] 
I. R. 35.—- IR. 


PART IJi. SECT. 30, SUB-SECT. 2.— 
C. (b) ii. 


ep. Rights of membera—Forcing ad- 
Gittonal shares on dissenling member.] 
—An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional shares 
in & certain ratio was altered by a 
resolution of the majority of the share- 
Kolders, applt. (inter ulws) dissenting. 
The alteration struck out the words 
** three shares for every 250 Ib. of butter 
fat’’ supplied by a member & substituted 
‘* one share for every 60 lb. of butter- 
fat.”” Appit. was called upon to take 
up additional] shares in accordance with 
the alteration, but refuecd to do so :— 
Held: the art. was not one that could 
be amended under Cos. Act, 1908, 8. 122, 
so as to force additiona) shares on a 
dissenting member, & applt. was not 
bound by the alteration objected to.— 
MACDONALD v. NORMANBY CO-OPERA- 
TIVE Dairy Factory Co., Lrp., [1923} 
N. 4%. L. It. 122:-——N.Z,. 

$698 i. Alteration a breach of con- 
tract. j~-A shareholder in aco, must be 
taken to know that one of the incidents 
of membership of a co. is that the co. 
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Hak! CHANDANA JOGA DEva wv. HIIN- 
DUSTAN CO-OPERATIVE INSURANCE 
SocteTy, Lrp. (1924), 1. L. R. 62 Cale. 
239.—-IND. 

3698 ii. —-—.J—MResp., a member of 
ct hee co. for a number of years, sup- 
plied produce to the co. upon terms 
set out in certain of the co.’s arts, of 
assocn. The co. altered the arts. in 
question in a manner which subse- 
quently proved to be prejudicial to 
resp., &, declining to be bound by such 
alteration, he took action to recover 
the balance duc to him on the basis of 
the original articles:—Held; it not 
having been shown that resp. had in 
any way assented to the alteration in 
question, he was not bound thereby, 
& was entitled to be paid for his pro- 
duce on the basis of the original arts. 
as unaltered.—JOHNSON v. ELITIAM 
CO-OPERATIVE Darry Facrokv Co., 
LTp., EvriamM Co-OPrERATIVE DarRry 
Factory Co., LTp. v. JOHNSON, [1931] 
N. Zz. L. It. 216.—N.Z. 


PART III. SECT. 30, SUB-SECT. 2.— 
C. (b) iii. 


3701 i. For benefit of company as 
whole.J—If a majority of shareholders 
ca a resolution to alter the articles 
not in the interests of the co. at large, 
but entirely for their own benefit & in 
their own interests, they have not 
acted bond fide, & that is fatal to the 
validity of the alteration. The co. had 
rescinded an article whereby the ‘“‘ dry ” 


8702. Add. Annotation :—Refd. Shuttleworth v. 
Oox (Maidenhead) (1926), 48 T. L. R. 83. 


3708. Add. Annotation :— Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


3704. Add. Annotation :—As to (2) Refd. Shuttle- 
oe v. Cox (Maidenhead) (1926), 43 T. L. R. 


$704a. Interference by court.J—It is for 
the shareholders, & not for the ct., to say 
whether an alteration of the articles is for the 
benefit of the co., provided that it is not of 
such a character as that no reasonable men 
could so regard it. 

The arts. of assocn. of a co. provided that 
pltf. & four others should be the first directors 
of the co., & that they should be permanent 
directors, & that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of six specified events. Owing 
to irregularities in the accounts furnished by 
pltf. of sums received by him on the co.’s 
account an cxtraordinary gencral meeting 
of the co. was held & a special resolution 
was passed that the articles should be altered 
by adding a seventh event disqualifying a 
director, namely, a request in writing by 
all his co-directors that he should resign his 
office. Such a request was subsequently 
made to the pltf. There was no evidence of 
bad faith on the part of the sharcholders. 
In an action by pltf. for breach of an alleged 
contract contained in the original articles 
that he should be a permanent director, & 
for a declaration that he was stil a director 
of the co.:~--Held: the contract, if any, 
between pltf. & the co. contained in the 
articles in their original form was subject 
to the statutory power of alteration & that 
if the alteration was bond fide for the benefit 
vf the co. it was valid & there was no breach 
of that contract ; there was no ground for 
saying that the alteration could not reason- 
ably be considered for the bencfit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decjsion of the shareholders that the alteration 
was for the benefit of the co.; &, consequently, 
pltf. was not entitled to the relief claimed.— 
SHUTTLEWORTH v. Cox BrorHers & Co. 
(MAIDENHEAD), Lrp., [1927] 2 K. B. 9; 96 
L. J. K. B. 104; 136 L. T. 38387; 43 T. LR. 
83, C. A. 

Annotation :--Folld. Sugden v. Urban Fire Insurance Co., 

(1930), 75 Sol. Jo. 60. 
3704b. -J—SuGapEN v. URBAN FIRE IN- 

SURANCE Co., Lrb. (1931), 75 Sol. Jo. 60 
(Vice-Chancellor of Lancashire). 

3724. Add. Annotations :- -Refd. Bell v. Lever 
! Bros., Ltd. (1931), 146 L. T. 255; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 








shareholders were entitled tu interest 


Vol. IX¥.—Companies. Cases 3702—3779. 


3729. Before this case insert ‘‘ Compare Corpora- 
TIoNs, Vol. XIII., pp. 339 et seq.”’ 


3734a. ——- Preference shareholders whose 
dividends ‘‘in arrear.’’]—A co.’s articles 
of assocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 
& vote at any general meeting or to have 
notice thereof unless (infer alia) the dividend 
thereon was ‘‘ in arrear ’’ for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares with the right to a non- 
cumulative preferential dividend of 10 per 
cent. payable in respect of each year 
exclusively out of the profits earned in each 
year & to rank after the preference shares. 
It was further provided that the holders of 
these preferred ordinary shares should, mutatis 
mulandis, be subject to the same restrictions 
as to receiving notices of & attending & 
voting at general meetings as the holders of 
original preference shares. Since 1920 no 
profits had been available to pay dividends, 
& for the general meeting of 1926 the holders 
of preferred ordinary shares received, no 
summonses. In an action by holders of such 
shares against the co. for a declaration that 
they were entitled to have notice of & to 
attend & vote at the general meetings :-—- 
IIeld: the words ‘‘ in arrear,” in the context: 
in which they appeared in the articles, could 
not be construed to cover the non-payment 
of a non-cumulative preference dividend 
payable out of the profits of each year & not 
paid because there were no profits available 
for the dividend, & the action failed.-— 
COULSON v. AUSTIN MoTor Co., Lrp. (1927), 
43 T. L. R. 493. 

3736. Add. Citation :—13 Mans. 316. 


3746. Add. Axrnotation :—Folld. Re Newcastle 
United Football Co., [1932] W. N. 109. 
3749a. Where twenty-one days’ notice required—— 
Shareholders resident abroad—Notice un- 
necessary. |~—-Rte NiewcastLte UNITED Foor- 
BALL Co.. Lrp., [19382] W. N. 109; 173 
L. T. Jo. 344. 

3753. Add. Annotation :—Generally, Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 

3770. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3771. Add. Annotation :-- Refd. Shuttleworth v. 
Cox (Maidenhead) (192t)), 48 T. L. R. 88. 

3771a. Shareholder with no registered address— 
No address in United Kingdom for service of 
notices.}—DIcKSUN v. HALESOWEN STEMI 
Co., [1928] W. N. 33. 

3775. Add. Annotation :—As to (2) Apld. Wall v. 
exchange Investment Corpn., [] 928] Ch. 143. 

3779. Add. Annolation :—Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Ch. 075, 


on their capital, & substituted another 
which bad the effect of depriving the 
“dry? sbharcholders of interest :— 
Held: tho article was invalid.—GEARY 
v MELROSE CO-OPERATIVE DAIRY Co., 
LTDP., [1930] N, “. da. R. 768.-~--N.Z. 


PART Il]. SECT. 30, SUB-SECT. 38.-—A. 

sd. Misdescrintion of mecting— Effect.) 
—~—HKH.McG UIRE & HI. J. FORESTER, TD, 
yo, CADZOW, (1932]3 W. W. .337.-—-CAN. 
PART III. peer pao 3.— 


e i, ——.]~-A sharcholder, who is 


present at a meeting of shareholders, 
can waive his right to bo given notice 
of the intention to movo a special 
resulution ; the giving notice of such 
intention {a only prescribed in order 
to give sharcholders time to consider 
the matter.—/te EXOEL FOOTWEAR Co. 
Ez p. Nova Scoria TRUST Co., [1923] 
3D. L. R. 212; 56 N.S. RR. 1963 
30. B. IR. 748.—CAN, 


PART III. SECT. 30, SUB-SECT. 3.— 
D. (b). 
sq. Necessity for quorum at commence- 


ment—d: at time of voting.}—At the 
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outset a majority of the issued shares 
were represented at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum :—Held: meetings 
of shareholders are to be governed by 
the same rules as to quorum & pro- 
cedure as apply to parliamentary & 
municipal bodjos except where the 
atatute or bye-laws otherwise provide ; 
& the shareholders’ meeting therefore 
war 8 nullity failing for want of a 
quorum, & the bye-laws were not 
properly a ag EPR tal v. FRETZ, 
at L1D.LR. dt: 630. L. RB. 190, 
ers AN. 


Cases 8787a—3890. 
3787a. 


38038a. 


3811a. 


3826. Add. Annotation :—Consd. 


3785 ii. 


-]— WALL EXCHANGE 
INVESTMENT CoRPN., No. 8811a, post. 


3802. Add. Annotation :—Consd. British America 


Nickel Corpn. v. O’Brien, [1927] A. ©. 369. 


Although proxy given.]|—A co.’s 
arts. of assocn. provided, art. 74, that votes 
might be given personally or by proxy; 
art. 75, that the instrument appointing a 

roxy should be deposited at the office not 
ess than forty-eight hours before the time of 
holding the meeting at which it was to be 
used; &, art. 76, that ‘‘a vote given in 
accordance witb the terms of an instrument 
of proxy will be valid notwithstanding the 
previous ... revocation of the proxy... 
provided no intimation in writing of the 
... revocation... shall have been re- 
ceived at the office before the meeting ”’ :— 
Held: in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting & vote person- 
ally; &, when he had done this, the vote 
tendered by the proxy was properly rejected. 
-—-COUSINS v. INTERNATIONAL BRICK Co., 
Lro., [1981] 2 Ch. 90; 100 L. J. Ch. 404; 145 
L. T. 471; 47 T. L. R. 217. C. A. 








3811. Add. Annotation :—Apld. Wall v. Exchange 


Investment Corpn., [1926] Ch. 143. 


Whether decision of chair- 
man final.}—An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses :—Held: the decision of the chairman, 
who, in the bond fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 











would not be reviewed by the ct.—WALL vw. | 


EXCHANGE INVESTMENT CORPN., [1926] Ch. 
148; 95 L. J. Ch. 1382; 134 L. T. 399, C. A. 
Neuschild vv. 
British Equatorial Oil Co., [1925] Ch. 346. 


3841a. ——— Revocation of proxy received after 


commencement of meeting but before poll 


taken — Vote valid.}]-—SPILLER v. Mayo 
PART Il. SECT. 30, SUB-SECT. 3.— | & 
D. (0). shareholders, 


To give casting vote— 





sharcholders.|-—Directors & other 
implicated in a breach 
of trust with respect. to the co.’s 


IENGLISH AND EimprreE Dicest SUPPLEMENT. 


(RHODESIA) DEVELOPMENT Co. (1908), Lrp., 
[1926] W. N. 78. 

Annotation :—Consd. Cousins v. International Brick Oo. 

[1931] 2 Ch. 90. 

3847a. ———- ——— Vote valid unless disallowed at 
meeting — Whether decision of chairman 
final.|— WalL v. EXCHANGE INVESTMENT 
Conrpn., No. 88lla, ante. 

8847b. Right of member to vote although proxy 
given.|—Covusins v. INTERNATIONAL BRICK, 
Co., Lrp., No. 3803a, ante. 

8874. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


3874a. —-—~- ——— Adjournment of second meeting 
to date more than month from date of frst 
meeting.|—-Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).—NEUSCHILD v. BRITISH 
EQUATORIAL Or Co., [1925] 1 Ch. 346; 94 
L. J. Ch. 201; 183 L. T. 227; 41 T. L. R. 
414; 69 Sol. Jo. 446. 
iets : .|-—-See, 
ss. J17 (2), 119, 287. 

3878. Before this case insert ‘‘ Compare CORPORA- 
TIONS, Vol. XIII., p. 346.” 

8880. Add. Annotations :-—As to (1) Consd. Cotter 
uv. National Union of Seamen, [1929] 2 Ch. 58. 
Refd. Cox v. National Union of Foundry 
Workers of Great Britain & Ireland (1928), 
44 T. L. R. 345. 

3881a. —— .]—SPILLER v. MAYO (RHODESIA) 
a Co. (1908}, liip., [LY26}] W.N. 


Annotation :—Refd. Cousins v. International Brick Co., 
{1931} 2 Ch. 90. 


3882. Add. Annotation: —-Refd. Neuschild  v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 
-~~SPENCER v. KENNEDY, No. 287¥a, ante. 

3890. Add. Annotation :-——Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


1929 


ee Act, 


noUWw, 











ZEALAND SOUNDS HYDRO ELECTRIC 
CONCESSIONS, LTp., {1927) N. Z L. R. 


ro- 589.——-N.Z 


For what purposes to be exercised.|— 
Re CITIZEN’s CoaL & FORWARDING Co. 
(Ont.), [1927] 4 D. L. R. 275.—CAN. 

8796 ii. -- — ,f-—At an extra- 
ordinary general ineeting of a co. a 
special resolution to inerease capital 
was declared by the chairman to have 
been carried by the requisite 1wajority. 
Among the majority voting for the 
resolution were two sharchoulders who, 
inv terms of the articles of assocn. were 
not qualified to vote, in respect, that 
they had heen registered owners of 
their shares for less than & inonth. 
If their votes had not been included, the 
requisite majority in favour of the 
resolution could net have been 
obtained. No poll was demanded at 
the meeting : -//eld : wnder 1929 Act, 
8.117 (3), as no poll had been demanded 
at the meeting, the declaration of the 
chairman that the resolution had been 
carried by the requisite majority was 
final &  conclusive.---Jte GRAHAMS’ 
Morocco Co.,, [1932] 8, €. 269.—SCOT. 


PART Ill. SECT. 30, puBreECt: 3.—~ 
° } e 
3801 i. —-— —— Jntercsted directors 





| 


perty, are not entitled to uso their 
votes at a general meeting, called for 
the purpose of deciding whether the 
co.’8 name be retained as pltf. or 
struck out in an action begun in the 
name of the co. & in that of a share- 
holder suing on behalf of himself & 
all other shareholders with respect to 
such breach.LeEaAvENs & ANADA 
NaTIONAL FIRE INSURANCE Co. 2. 
GREAT WEST PERMANENT LOAN Co. 
Oe (Man.), [1927] 3 W. W. R. 486. 


sr. Necessity for concurrence of joint 
shareholdera.}—Joint bolders of shares 
must concur in voting upon them unless 
the bye-laws of the co. otherwise pro- 
vide, Defts. were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, who were 
not present or assenting.—-LUMBIERS 0. 
Frerz, {1929} 1 D, L. R. 51: 63 
QO. L. RR. 190.—CAN. 


PART III. SECT. 30, SUB-SECT. 3.— 
D. (d) iii. 


st. Nou amendment 
vole cast.)~-BARBER, 
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of vole— After 
“TC. Ew 


sv. How demanded—Demand by 
specified number of members—-Prozies 
not included. }—-Cos. Act, 1892, 6. 48 (3), 
provides that a demand for a poll of 
members of a co. must be made by at 
least two members :— Held : a demand 
by a member personally present & 
holding proxies for two other 
members not personally present was 
not a demand within this sect.—e 


RHODESIAN MANUFACTURING OO., LTD., 


[1927] 5. A. 8. R. 310.—AUS. 


PART Il. SECT. 380, SUB-SECT. 3.——G. 


3897 1. When court will interfere— 
To summon meeting.) If on an 
application to strike out the name of @ 
co. which has been used as piltf. with- 
out authority, there Is any reasonable 
doubt as to the wishes of the share- 
holders, the ct. has power to order the 
directors to summon forthwith a 
general moeting of the shareholders 
to ascertain their wishes.—LEAVENS 
»o GREAT West PERMANENT LOAN 
Co., [1927] 2. W. W.. R. 06; 36 Man. 
L. nN. 606,—CAN, 


8916a. --—-- —-—— Whether ‘‘ knowingly ’’ party 
to default.}—Breck v. Boarp oF TRADE 
{SOLICITOR), GOODCHILD v. BOARD OF TRADE 
(SoOLIcTToR) (1932), 76 Sol. Jo. 414, D. C. 


3917. Add. Annotation :—As to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (1924), 131 L. T. 818. 


3925. Add. Annotation :—Consd. R. v. Cory, [1927] 
1 K. B. 810. 


3983. Add. Annotations :—Consd. Llearts of Oak 
Assurance Co. v. A.-G. (1932), 48 T. lL. BR. 
296. Refd. Hearts of Oak Assurance Co. v. 
A.-G, (1931), 47 T. L. R. 579. 


8034a. Locality of debt created.J—An Linglish 
trust investment co. held 3,712 ordinary £1 
shares in deft. co., also an English co. with 
a registered office in London, & deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Australia. 
Deft. co. had its head office & board of 
directors in Australia, but had also a regigter 
of shares in London. Deft. co. having been 
assessed to Australian. income tax was 
required by the Deputy Federal Comr. of 
Taxation, to deduct an ainount sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an ‘‘ absentee ” taxpaycr for the year 
ending June 30, 1921. The investinent co. 
sued deft. co. for the amount deducted, & 
contended that such dividends were not 
assessable to Australian income tax :-— Held : 
the shares held by pltf. co. in deft. co., were 
locally situate in England, & the dividend 
due in respect of them was an English debt. 
The Commonwealth Govt. had therefore no 
power to impose or alter the incidence of 
taxation upon the dividend, & the deft. co. 
was not entitled to deduct any Australian 
income tax from any dividend payable to 
Knglish shareholders. —LONDON & SoutTu 
AMERICAN INVESTMENT TrRuUsT, Lrb. +. 
BriTisH Toracco Co. (AUSTRALIA), Lirp., 
{1927} 1 Ch. 107; 961.7. Ch. 583 136 L. T. 436; 
70 Sol. Jo. 1024; sub vom. Pass v. Brivisy 
a Co. (AUSTRALIA), LYp., 42 T. L. R. 
1. 


3934b. Every payment other than authorised re- 
duction of capital.|—-A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other nanie, 
can only be made by way of dividing profits. 
—Hi._. (R. A.) v. PERMANENT TRUSTEE Co. 


3943a. 


Vol. IX.—Companies. Cases 3916a---3959a. 


or New Sours WALES, Lrp., [1930] A. C. 
720; 144 L. T. 65; sub nom. He HILL 
(RIcHARD), HiILI. v. PERMANENT TRUSTEE 
ne oF ney SoutH Wakes, 99 L. J. P. C. 


—~— —-—-, }—A co. was incorporated as 
a trust investment co., the objects as defined 
by clause 3 of its memorandum of assocn. 
including (a) to acquire & hold stocks, shares 
& securities of the classes therein specified 
& from time to time to change such invest- 
ments for others of the like nature, & (b) to 
borrow on debenture stock & to redeem or 
pay off any moneys so borrowed. The 
business & accounts of the co. were conducted 
& kept, as required by the articles of assucn.. 
on the footing that profit. or loss on a change 
of investment was carried to capital account, 
& net receipts over expenditure were carried 
to revenue account & became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.’s investments. In 1900 the co. issued at 
par debenture stock. In 1918, owing to the 
general fall in the value of securities, the 
directors were enabled to redeem some of 
this debenture stock at a discount, & they 
claimed the right to carry the whole amount 
of this discount to revenue account. The 
investments formiug the assets of the co. 
had fallen to an extent approximately equiva- 
lent to the discount at which the debenture 
stock had been redeemed :—Held: (1) apart 
from the special provisions of the articles 
of assocn., the single item of gain by re- 
demption of debenture stock could not be 
dissociated from the Joss of capital assets, & 
that the amount of the discount was not 
distributable as dividend; (2) the issue of 
loan capital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to, & in 
furtherance of. its objects, & even if the 
discount was otherwise divisible as net profit, 
such a division would be prohibited by the 
fact that it did not arise out of the co.’s 
business.—WaLL v. LONDON & PROVINCTAL 
Trust, Lrop., [1920] 2 Ch. 582; 90 L. J. Ch. 
43; 125 L. T. 57; 36 T. L. R. T7203; 64 
Sol. Jo. 635, 





8948. Add. Annotation :—Refd. Re A Debtor, 


[1927] 1 Ch. 410. 


3959a. Arrears of dividend—Distribution.|—The 


memorandum of assocn. of a co. provided for 


- the payment on the ordinary shares of the 


co. of a cumulative dividend not exceeding 


PART II). SECT. 30, SUB-SECT. 7.—A. 


sa. Must apply ruteably to all share- 
holders of same class.j—It is of the 
essence of a dividend that it shall apply 
rateably to all shareholders of the same 
class.— PRICEVILLE Fox Co. v. JORDAN, 
{1929] 3 D. L. R. 907: 64 0. L. R. 
172.—CAN. 


PART iil. SECT. 30, SUB-SECT. 7.—B. 


3035 il. ——— Resolution sufficicnt-— 
Bye-law unnecessary. J-—J AMES v. 
BEAVER CONSOLIDATED MINES, LTD., 
ele D. L. R. 163; 60 0. L. R. 


PART III. as a SUB-SECT. 7.— 
. (@). 
sb. General riule.}-—A co. cannot 


realise its entire assets &, having 
set aside an amount to ita nominal 


capital & discharged its abilities, 
divide the surplus as income or profits 
under the guise of declaring a dividend. 
TRe a viBON v. KING, [1926] N. I. 1.— 


PART III. SECT. 30, SUB-SECT. 7.-- 
E. (a). 

3958 fi. ---  ----- —_.}--Deft. eo. 
Was created by Jefters patent under 
Dominion Cos. Act, R. 8. C., 1906. 
\ts capital was divided into preforred 
& common shures & the letters patent 
provided that the preferred shares 
** shall confer the right to receive out 
of the profits of each year a preferential 
dividend for such year at the rate of 
eight per centum per annum on the 
eapital for the tine being paid up 
thereon & shal) rank as rewards return 
of capital in priority to the common 
shares, but shall not confer the right. 
to any further participation in profit 
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or assects,”” The by-laws of the ca. 
provided that the directors might 
before declaring any dividend set aside 
out of profits such suns as they should 
think proper as a reserve, Pitf., the 
owner of both preference & conimon 
shares, sought a declaration that the 
co. had earned profits during certain 
specified years sufficient to pay said 
preferred dividends & that it was 
bound to apply such profits in payment 
thereof & had no discretion to apply 
them in providing for a reserve fund. 
or contingencies :—Held : whether or 
not profits bad been shown out of 
which the preferred dividend could be 
paid, the discretion of the directors to 
withhold the declaration of a dividend 
had not been taken away by the letters 
patent.— DEVALL v. WAINWRIGHT GAS 
Co., Liep., [1982] 1 W. WW. R. 281. 2 
D. L. It. 145 3 rersy., (1931) 5 WLW, RR. 
2h { 7 CAN. 


3976a. 


5 per cent. per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts. of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, ‘‘ shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 
5 per cent. per annum. The surplus of the 
net profits of the co. after payment of such 
dividends & the amount necessary to make 
up dividends for past years to the rate of 
5 per cent. pcr annum shall be applied ” 
for the benefit of the town or its inhabitants 
as therein mentioned. The co: from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent. 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears :—Held: the fund available 
should be distributed ratably among the 
shareholders according to the _ respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively.—- 
Finst GARDEN CiTy v. BOoNtAM-CARTER, 
a Ch. 58; 97 L. J. Ch. 52; 138 L. T. 


3966. Add. Annotation :—Distd. Re Hyde, Uyde 


v. Bryce (1980), 74 Sol. Jo. 467. 


——~ Calculation on wrong principle-— 
Acquiescence.|—The ct. will not grant an 
injunction to restrain the declaration of a 
dividend on the co.’s stock, ctc., on the 
ground that the dividend so to be declared 
was calculated upon an erroneous principle 
with reference to various accounts of several 
amalgamated lines of railway, & the profits 
realised, where the same principle as to the 
matters of account had heen adopted & 
acted upon for several successive years & 
acquiesced in by the respective shareholders. 
A motion for an injunction to this effect 








a company, which purchase would 


Cases 3959a—-4016a. ENGLISH AND KmpirE Digrkst SUPPLEMENT. 


directed to stand over until the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time. 
Soe eae WESTERN Ry. Co. (1869), 


8984. Add. Annotations :—Consd. Re Speir, Holt 
v. Speir, [1924] 1 Ch. 359; I. R. Comrs. »v. 
Fisher’s Exors., [19260] A. C. 8395. Folld. 
I. R. Comrs. v. Wright (1926), 95 J, J. K. B. 
982; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Distd. Re Bates, Mountain v. Bates, 
[1928] Ch. 682; Parker v. Chapman (1928), 
138 L. T. 729; Hill (R. A.) v. Permanent 
Trustee Co. of New South Wales, [1930]A.C. 
720. Refd. I. R. Comrs. v. Burrell, [1924] 2 
K. B. 52; I. R. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 38388; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 864. 


3988a. -~.]—Tnornycrorr (J. I.) & Co., 
. Lp. v. THORNYCROFT (1927), 44 T. L. R. 9. 


3990. Add. Annotation :—-Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
77). 

3991. Add. Annotations :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. Refd. Steel Co. of 
Canada v. Ramsay, [1931] A. C. 270. 


3992. Add. Annotation :—Consd. Collaroy Oo. v. 
Giffard, [1928] Ch. 144. 


3998. Add. Annotations :—As to (2) Consd. Col- 
Jarvoy Co. v. Gillard, [1928] Ch. 144. Folld. 
Re John Dry Steam Tugs, Ltd., [1032] 1 
Ch. 594. 

3994. Add. Annotation :—Consd. First Garden 
City v. Bonham-Carter, [1928] Ch. 53. 


4016a. -——- ——~- Application of profits in reduc- 
tion of adverse balance. ]|—A cv. issucd notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the ‘“ profits available for dividend ” :— 
Held: the directors were cntitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent. to the 
noteholders, in reduction of the adverse 
balances of previous years, & the noteholders 
were not entitled to claim a share in such 
profits. —LONG ACRE PREss, LTD. v. ODHAMS 
Press, Lrvp., [1930] 2 Ch. 196; 99 L. J. Ch. 
479; 143 L. T. 562. 





under Cus. Act of Canada provided 
that the net profits from time to time 
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qi. —— VFalid.J—A co. purported 
to allot unissued shares to a director 
in consideration of his services to the 
co. :-—HMecld: there being a surplus 
available for distribution by way of 
dividend among the sharebolderr, it 
was open to the co. to deal with the 
surplus as they thought fit, & the shares 
wero validly issued.— Re JDorEN- 
WEeNDS, L1rp., [1924] 3 D. L. R. 118; 55 
O. L. RK. 413.—CAN. 


sf. Allotment of sharcs held in another 
company— V alidity.]—J AMES v. BEAVER 
CONSOLIDATED MINES, LTp., [1927] 3 
D. L. R. 163; 600. L. R. 420.—CAN. 
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3991 i. tights of shareholders of 
cumulative preference shares—Company 
in lignidation.J—Re NEW ZEALAND 
Hakpware Co., Lro., (1926) N. Z. 
IL. R. 76.—N.Z. 

sh. Uneeclared dividend—Whether 
Liability of company—Contract for sale 
of shares.|}—F. gave an option to 
purchase a block of common shares of 


ve the purchaser contro) of the co. 
The optionee.required that I’. furnish 
an accountant’s statement showing the 
company’s assets & Habiliffes & profit 
& loss to Aug. 31, 1926, & an affidavit 
that the co.’s Habilities would not 
excecd the anliount shown by such 
statement. A statement & affidavit 
were furnished, & the acceptance of 
the option was expressed to be based on 
said xtatement. ’reference sharer had 
been issued by the co. non-participating 
& non-assessable, entitling the bolders 
thereof to a first, fxed, cumulative 
dividend of 8 per cent. per annum :—~ 
Held: cumulative dividends on pre- 
ference shares, to Aug. 31, 1926, 
undeclared & unpaid, constituted a 
liabllity of the co. within the meaning 
of the contract, & shauld have been 
included as such in the sald statement. 
-——PFAIRHALL v. BUTLER, [{ eel 3 
HF L. R. 161; [1928] S.C. RK. 369.— 


sk. Right to participate in pro in 
eTcess 4 fixed prefercntial FMA boa 
Construction of charter.J—The letters 
patent of a co. incorporated in 1910 


distributed should be applicable first 
to paying a fixed cumulative dividend 
at the rate of 7 per cent. per annwm on 
the preference shares, & that the 
holders of those shares should par- 
ticipate ratcably with the holders of 
the ordinary shares in the distribution 
of net profits after the holders of the 
ordinary shares should have received 
* dividends cqual to those paid on the 
preferred shares.” Further, that no 
dividends should be paid on the 
ordinary shares until after the co. had 
to the credit of a reserve fund w sium 
equal to once ycar’s dividend on the 
issued preference shares :-—Held: the 
preference shareholders were not en- 
titled to receive in dividend more than 
% per cent. per annum until) the ordinary 
shares should have recelved dividends 
Which gave them that percentage on 
their shares since the incorporation 
of the co.—STEEL Co. OF CANADA, 
LTD. v. RAMSAY (THOMAS), [1931] A. C. 
270; 100 L. J. P. C. 813 144 L. T. 
532, P. C.; affy., (1930) 3 DL. RR. 
555; 65 0. L. RR. 250; aff9.» (1929) 
4 yD. Tt R. 879 ’ 64 Q), Ii. Rf. 327,-- CAN . 


4017. Add. Annotation :—Refd. Long Acre Press 
v. Odhams Press, (1980] 2 Ch. 108. 


4019. Add. Cliation :—938 L. J. Oh. 49. 


4020. Add. Annotations :—As to (1) arene . R. 
Comrs. v. Fisher’s Exors., [1926] A. C. 395 ; 
Cotter v. National Union of Soe {1929} 
2 Oh. 58. As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

4021. Add. Annotation :—Folld. Long Acre Press 
v. Odhams Press, [1030] 2 Ch. 196. 


4023a. ———_ Writing back to profit account— 
Profits written off in excess of requirements.] 
—A co. which applies its proaits in writing 
off a corresponding amount of the value of 
the good instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 


pers re ments. —STAPLEY v. READ 

, {1924} 2 Ch.1; 93 L. J. Ch. 
618; 1381 L. DT. "629 ; 40 T. 1; R. 442; 68 
Sol. Jo. 519. 


notation :—Reltd, Long Acre Press v. Odhams Press, Ltd., 
anieso} 2 Ch, 196. 
ee Add. Annotations :—Refd. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23; 

Kerr v. Marine Products (1928), 44 T. L. R. 
292; Re Tee, Behrens & Co. (1932), 48 'T. I. BR. 
248. 

4085. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

4037. Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426; A.-G. 
v. Leeds Corpn., [1929] 2 Ch. 291. 

4087a. -J—-PARKER & Cooper, LTD. v. READ- 
ING, No. 3160a, ante. 

4046. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


4048. Add. Annotation :—Distd. Kirby v. Wilkins, 
{1929] 2 Ch. 444. 

4050a. ——- Under agreement-—To repurchase 
shares—Allotted in consideration of advance 
to company—Lender requiring repayment of 
joan.|—Pitf., with the view to assist his son- 
in-law in o g the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
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ee a, Ke INRIG SHOE Co. 
eee. L. R. 625; 5C. B. RB. 157.— 


Where 


the extinguishment of co. 
shares by their surrender & caucellution 
involves no actual reduction of asse 
the transaction {s not illegal. 
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being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pitf.; & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pitf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of ita preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pitf. in 
purs uance of a power in that behalf contained 
herein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500; but the co. refused to comply 
with those. requirements & denied liability 
under the agreement on the ground that the 
erformance of it would involve a purchase 
y the co. of its own shares, & would there- 
fore be ulira vires & iegal. In an action 
against defts. under their guarantees :— 
Held: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, ulira 
vires the co. & therefore unenforceable could 
not be maintained; & pltf. was entitled to 
judgment for £1, 500 ys interest.— GARRARD 
v. JAMES, [1925] 1 Ch. 616; 904 L. J. Ch. 
234; 1383 L. T. 261; 69 Sol. Jo. 622. 


4052a. Provision of financial assistance to buy own 
shares—1929 Act, s. 45.}-—-1929 Act, s. 45, 
was declaratory of the law & did not aes 
a new offence.—R. v. LORANG (1931), 
Cr. App. Rep. 167; 75 Sol. Jo. 121, C, C. 


4064a. Guarantee of payment by French firm 
to French Treasury.J]—RErPUBLIc oF FRANCE 
(MINISTER OF FINANCE) v. PERRY & Co. 
(Bow), LTD. (1929), 73 Sol. Jo. 268. 


4070. Add. Annotation :—Generally, Refd. Egyp- 
tian Salt & Soda Co. v. Port Said Salt Assocn., 
Litd., [1931] A. C. 677. 

4072a. ——— Subscribing towards costs of litigation 
between members—-Company for protection 
a interests of medicai practitioners.}— 

BLOXHAM v. MepiIcaAL DEFENCE Union, LTD. 
(1894), 10 T. L. R. 384; 38 Sol. Jo. 288, C. A. 





4074. After this case for ‘*——— Remuneration of 
directors.| ’’ read ‘*‘ —— Remuneration—Of 
directors.} °° 

oS iii. -——- J Ne MoToR 
Co., LTp. »v. Word (Sask. ) Nga, 
2D. L. R. 839; (1923) 2W 
mete ul 15 5 4.- —CAN. 


we ee .J-—-The holder jot 

1, 500 #1 shares in a ¢co., on which 53. 
per share had been paid & on which a 
all of a further 2s, per share had 
nen made but not paid, Being unable 
to pay his debts as t ney, fell due agreed 
with the co. that the money already 
paid should ve Hp atta towards pay- 
inent m full & that he 
should pay a Gaether amount sufficient 
to pay those 750 shares in full, & that 
thereupon the other 750 shares should 
be cancelled :—Held: the transaction 
amounted to a dor age by the co. 
of the shares canontlod. & he share- 
holder was &® member of the 
co. in est of the ae oy Ephedra c 
GREAT MELBOUR ALTY CoQ., 


As “LTD. (1981) 2 eas R. 276.-- 
qi. —— No reduction of assets.|~- 
J.8. 


capital is not diminished by relinquish- 
ing something of no value or by _secur- 

ng relicf from Habilities. Each case 
inet be decided on its own facts & the 
diminution in capital must be, not 
fanciful nor theoretical, but actual & 
substantial, before the transaction can 

succerstully attacked.-— BRITISH 
COLUMBIA RED CEDAR SHINGLE 
LY. v. SYOLTZE MANUFACTURING Co., 
LYTb., as 1 W. W. fk. 164; 1 
Dp. L.R. 768; 44 B.C. R. 458; reveg. , 
11931] 3 Dd. L. ht. 379.-—- CAN, 


4051 ii. It is not wlira vires 
a oo. to receive te teauater of its shares 
to itsolf in compromise of an action. 
At least the co. is estopped ae selene 





up such a plea after 

ae the arse ee romine.—Re BH. J. wer 
aoa te pate aaet (1994) id. L. te 
269 .B. R. 8 CAN 
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n i, .)—Where a co. assigned 
money to secure payment of a debt 
owing to the agsignee by another co., 
with which the assignor co. had no 
prior or contemporaneous agreement ; 
—Held: the co.’s memorandum of 
assocn. gave ab a nae 
ABBOTSPORD LUMBER Co. 
aot [1925] 4 D. Te T 660 : : esl 3 

W. it, 451.—~—CAN., 





bak — 
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sh. Power limited to negotiation of 
investnicnts——No right to registration of 
mortgage charge.}-—ZIe gine In- 
VESTMENTS, ay fid2d) - D. ls. Wk. 
1070; 56 0. L. R. 29.—CAN 
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Cases 4080—4104a. 


4080. Add. Annotations :—Generally, Refd. British 
Insulated & Helsby Cables v. Atherton, [1926] 
A. ©. 205; Re Golomb & Porter & Co.’s 
Arbitration (1981), 144 L. T. 583; Re Lee, 
Behrens & Co. (1932), 48 T. L. R. 248. 


4087. Add. Annotation :—Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. ©. 369. 


4094. Add. Annotations : — Consd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 826; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932] 
2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton wv. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett: 
(Liverpool) v. Barclays Bank, {1928]1 K. B. 48. 


4094a. ~].—(1) A question might arise under 
the 38th clause of the deed, as to whcther 
what the directors are there authorised to do 
under their general powers must not be done 
by them at a Board; & it appears to me that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the society ; for, by the 38th 
section, the contract must be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every imstrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 
such a requisition of the utmost importance ; 
for, according to that section, every contract 
entered into by an instrument not under their 
common seal would be unilateral as regards 
them---a contract under which they would be 
hable, but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(3) There is, no doubt, an important dis- 
tinction to be drawn, & it is drawn in the case 
of Poyal British Bank v. Turquand, No. 4094, 
ante, between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 


4095a. 


4104a. 


EnauisH AND Empire Dicrest SUPPLEMENT. 


of the co., & that which contains nothing to 
indicate that those requirements have not 
been complied with. ‘Thus, where the deed 
requires certain instruments to be under 
the common seal of the co., every person 
contracting with the co. can see at once 
whether that requisition is complied with, 
& he is bound to do so; but where, as in the 
case I have last referred to, the conditions 
required by the deed consist of certain 
internal arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting with the directors find the 
acts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
case last supposed, he is not bound to inquire 
whether the resolutions have been duly 
penees) or the like, otherwise he would be 

ound to go further back, & to inquire 
whether the meetings have been duly 
summoned, & to ascertain a variety of other 
matters, into which if it were necessary to 
make such inquiry, it would be impossible 
for the co. to carry on the business for which 
it is formed.—-fe ATHENZUM LIFE ASSUR- 
ANCE SOCIETY, Ea p. EAGLE INSURANCE Co. 
(1858), 4 K. & J. 549; 27 LL. J. Ch. 82935 4 
Jur. N.S. 1140; 6 W. R. 779; 70 E.R. 229. 


.]—~Deft. ‘bank negligently & in breach 
of the instructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 
account signed ght one director only :— 
Held: the bank being put on inquiry & 
being negligent, as the 3 jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4094, & assume that 
a signature purporting to be that of a new 
director was that of a person duly appointed. 
—Liegerr (B.) (LIVERPOOL), LTD. w. 
BARCLAYS BANK, Lrn., [1928] 1 K. B. 48; 97 
L. J. K.B.1; 137 L. T. 443, 48 T. L. BR. 449. 





4100. Add. Annotation :——Consd. Cotter v. National 


Union of Seamen, [1029] 2 Ch. 58. 
Disputes between directors.|— 
STANFIELD v. GIBBON, [1925] W. N. 11. 
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4083 iii. ———- ——.]—Ite tee dan 

Coast Coar Mines, Lrp. & Hop 

(B. C.), [1926] 4 D. L R "759; 1928) 

3 W. W. R. 378.—CAN, 
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4094 i. Fresumplion that powers 
praperly exercised.}—The president & 
manager of # co., who was personally 
indebted to a bank, informed it that 
the co. was indebted to him for salary, 
& the bank induced him to give it the 
co.’s note made payable to him 
indorsed to the bank. In an action 
on the note the co. contended that 
there was no debt due to the manager 
because no resolution authorising pay- 
ment of a salary to him had been 
passed :—Held:; the passing of such 
resolution was a mattcr of internal 
management, & the bank was not 
bound to see that it had been passed.— 
CANADIAN BANK OF Ser age v. 
PIONEER Fakm Co. act & Hat 
eae ), (19271 4 D. L. R. 7725 (1927] 
$v le WwW. R. 312. —CA N. 


aes ii. ———-.]—Deft. co., the owner 
of mining lands, by an agreement in 
writing, executed by its president & 
eecrotary-treasuver undcr the = co.’s 
sea), gave L. an option to purchase a 
yortion of the lands. Plitf., a share- 
older of deft. co., sought to have the 
agreement declared nuli & void because 


it was not sanctioned by a bye-law of 
the directors, confirmed by a vote of 
the shareholders. It appeared that 
the directors in fact sanctioned the 
transaction & by a byc-law authorised 
the president & secretary-treasurer to 
sell the portion of the lands referred to 
& to execute documents in connection 
with any sale, & to affix the co.’s seal 
thereto :—Held : the sale came within 
the rule in Royal British Bank v. 

Turquand.—HERRMANN © CANADIAN 
NICKEL Co., [1929] 4 D. L. It. 423; 64 
O. L. R. 190.—CAN. 


4094 iii, ——.] — otek BEeERKY 
GROWERS, LYD. v. WES BN tee 
roa +, LTbD., [1929] 1D -_a h. 

1 W. W. R. 426; 41 B. "Oo R. iB. 
CAN. 
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-—In an action 
against a co. & its teu: pitf., who 
was suing on behalf of himsclf & the 
other shareholders, applicd for an 
order to continue an interim injunction 





i.-—-~ 


until after the trial restraining defts. 
from carrying on as a board of 
directors. ‘I‘he act complained of was 
that some of defts. did not wish certain 
of the other shareholdcrs to be present 
or represented at the annnal general 
mecting, & prevented such prenune? or 

representation by haviug the meeting 

¢ place in an inner oflice of the place 
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of meeting while some of the other 
shareholders were waiting to attend in 
the outer office to the knowledge of 
defts.:—-Held: if ftrregularitics wero 
committed in the couduct of the meet- 
ing at which resolutions complained of 
were passcd, it could be reguiarised by 
the passing of fresh & effective resolu- 
tions. The ct. will not interfere in the 
internal managemeontoftheco. Appl- 
cation dismissed.—WATSON v. BARRETT 
(1929), 41 B. C. R. 478.—CAN, 


ad ii. -—— .}—Whatever should 
be done by a co. itself throurh its own 
interna] orgunisation ought to be left 
to the co. to do & ought not to be 
interfered with by the ct. pee 
ingly, an order, made in an action b 
sharcholder against the co. appuin 

a receiver for the co., & a subsequent 
order, made on an ex pare appiloston 
by the receiver, authorising him 
commence an action in the name a 
himself & tho co. to recover property 
of the co. & for an account of moncys 
received by two directors of the oo. 
were sect aside & the action brought 
in pursuance of the latter order - 
wissed, On the motion of one of said 
two directors, —YOuUNG v. ALBERTA 
PETROLEUM CONSOLIDATED, eee 
SON v. OKALTA OILS, LTD., & CULBER 
[1930] 1 W. W. R. 86; 1D. L. R. O03 
sub nom. PATTERSON vy. OKALTA OIL, 
Lrp., 24 Alta. L. I. 370.—CAN. 





4117a. -.|—PARKER & COOPER, LTD. 
v. READING, No. 3160a, ante. 

4129. Add. Annotation :—Refd. Leyton U. D. C. 
v, Wilkinson, [1927] 1 K. B. 853. 

4136a. -}—BRIGHTEN v. BOWMAN (1929), 73 
Sol. Jo. 748. 

4142. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 338. 

4144. Add. Annotation :—Consd. Havana Cigar & 
aaeeee Factories v. Oddenino, [1924] 1 Ch. 





4145. Add. Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


4159. Add. Annotation :—-Distd. Watson v. Davies, 
[1931] 1 Oh. 455. 

4166. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1K. B. 48. 

4170. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 





4170a. -———- ———- ———- ———.|—-HouaGuTon & Co. 
v. NoTHARD, LOWE & WILLS, No. 8157a, 
ante. 

4170b. -+—By the articles of 


assocn, of a co. the directors had power 
to delegate to onc or more of their own body 
such of the powers conferred on the directors 
as they might consider requisite for carrying 
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on the business of the co., & to determine 
who should be entitled to sign contracts & 
documents on the co.’s behalf. A document 
purporting to be a guarantee was given to 
pltfs. executed by the co. in this form: 
“The F. E. B., Ltd., signed N. P.” N. P. 
was a director ofthe co. During the negotia- 
tions for the giving of the guarantee he had 
written to pltfs., signing the letter “for & 
on behalf of’? the co., ‘‘ N. P., Chairman.”’ 
On these facts, in an action on the guarantee : 
—Held: pltfs. were entitled to presume that 
the directors of the co. had authorised N. P. 
to sign contracts on behalf of the co., & the 
co. was liable on the guarantce.—BRITISH 
THOMSON-HoOUSTON Co., Lip. v. FEDERATED 
EUROPEAN BANK, LTD., [1932] 2 K. B. 176; 
101 L. J. K. B. 690; 147 L. T. 345, C. A. 
4209. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 Kk. B. 371. 
4211. Add. Annotation :---Refd. Greenwood  v. 
Martin’s Bank, Ltd., [1932] 1K. B. 371. 
4282. Add. Annotation :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


4286. Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 


4237. Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 


4239. Add. Annotations :—-Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
British Thomson-Houston Co. v. Federated 
Kuropean Bank, Ltd., [1932] 2 K. B. 176. 
Refd. Houghton v. Nothard, Lowe & Wills, 
[1927] 1 K. B. 246; Liggett (Liverpool) v. 
Barclays Bank, [1928] 1 K. B. 48. 


PART III. ae iia 4.— 
. (a). 

fi, —--—.]—Held: there was some- 
thing so out of the ordinary in one co. 
undertaking to purchase the entire 
outstanding stock of another as to 
put ae upon inquiry to ascertain 
whether the person or persons making 
the contract bad autherity in fact to 
inake it.—BRooKksa, LTD. v. CLAUDE 
NEON GENERAL ADVERTISING, LTD., 
[1931] 2 D. L. R. 743; O. 1. 92.—CAN. 
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sl. Negligence—Arrest by constable 
employed by company.}—Where & co. 
has statutory power to employ &, 
practically, to appoint constables & 
@ constable so appointed acts negli- 
gently in attempting to effect an 
arrest in the course of his employment 
by the co. he renders the co. liable for 
the damage caused thereby.— VIGNITCH 
v. Bonn & CANADIAN PAcIFIo Ry. Co., 
{1928} 1 W. W. FR. 449; 60 Can. Crim. 
Cas. 273; 837 Man. L. R. 435.—CAN. 


PART III. SECT. 831, SUB-SECT. 4.—C. 

ki. -—— Agent for sale of bonds— 
Bonds not issued in compliance with 
Acts.}~—-Where bonds are actually 
executed by aco. they cannot be said 
not to exist as bonds even though, 
because of non-compliance with the 
requirements of the Cos. Act, they are 
not legally valid: &, therefore, a 
person who as agent for the co. & with- 
out fraudulent intent induces another 
to buy such bonda from it cannot be 
liable in damages merely on the ground 
of an implied representation that the 
bonds are legally valid, since, even if 
such representation can be implied & 
it proves to bo false it is a representation 
in pont of Jaw.—KAVANER vt. BOWHEY 
(AJta.), [1928] 4 D. L. TR. 907; [1928] 
8 W. Ww. R, 267.—CAN. 


PART III. SECT. 31, SUB-SECT. 4.—D. 


4154 i. Whether valid.J—PRICE v. 
INDIANA-ALBERTA OIL Co. (Alta.), 
[1926] 3 D. L. R. 82.—CAN. 

PART III. Sect iby SUB-SECT. 5.— 
e 1 ° 

4176 iv. ——.}—~—Re Rep DEER 
MILLING & ELEVATOR Co., STRATFORD 
MILL BuoILpDING Co.’8 CLAIM (1907), 
AW. L. R. 284; 1 Alta. L. R. 237.— 

b i. ——.)]—Re RED DEER MILLING 
& KLEVATOR Co., STRATFORD MILL 
BUILDING Co.’8 CLAIM 1907), 7 
W. L. R. 284 ; 1 Alta. L. Rn. 2 7.—UCAN. 

c. Read £4178 {.°’ 


PART Il. BeOe oe) SUB-SECT. 5.— 


- (a). 

8 i. -]}—Before the incor- 
poration of a co. a partner in the name 
of the partnership entered into an 
agreement with pltd#., under which pltf, 
undertook the sale of products on a 
commission basis. The agreement on 
its faco showed that pltf. was to operate 
on behalf of the co. then in process of 
incorporation :—Held : commissions 
earned after incorporation of the co. 
were not recoverable against the 
partnership ; but to recover from the 
co. pltf. would not be bound to prove 
an express contract by the co., as the 
performance wea He ype of his 
services raised an implied contract to 
a ge ood v, ea LUMBER 

IXCHANGE (1920), 3 W. W. R. 103 
53 D. L. R. 468.—CAN. 

a i. Sale of goods.}—Re J. R. 
MorGan, LTp., Ez p. J. & G. GARMENT 
Mra. Co. (Ont.), [1926] 1 D. L. R. 
882 : 8 C. e R. 52.—CAN. 


PART III. ett 31, SUB-SECT. 5.— 


4209 vii. ——-.]-——Prior to the incor- 
poration of pltf. co., a document con- 
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taining the terms of a proposed contract 
between it & deft. co. was executed & 
handed to the organisation cominittec 
of pitf. co. as evidence of the fact that 
defts. were willing to enter into the 
contract as soon as pltf. co. should 
have become incorporated. After pltf. 
co. bad become incorporated & re- 
ceived its certificate entitling it to 
commence business it duly executed 
the document, & the contract was 
thereafter acted on :—Held: pltf. co. 
was entitled to sue for damages for 
breach of such contract.—ASSOCIATED 
GROWERS OF BRITISH COLUMBIA, LTD. 
v. Britis CoLuMBIA ERurr LAND, 
LTp., [19425] 1 D. L. R. 8713 (1925) 1 
W. W. BR. 505; 34 B.C. R. 533.—CAN. 


PART III.—SECT. af SUB-SECT. 5. 


4239 i. Signature -Promissory note— 
Authority—Whether bank vound to 
inguire.j—l'he co. was incorporated 
by Dominion Letters Patent on May 25, 
1927, & went into liquidation in June, 
1929. Applt. bank filed its claim in 
respect of five promissory notes made 
by S., as president, on behalf of the co. 
& amounting to $28,768.02. The 
liquidator called upon the bank to 
prove its claim beforo the Superior Ct. 
The notes were signed in blank by S. 
alone & were hauded to I, the New 
York buying ent of the co., to be 
filled in & used by L. in payment of 
goods bought or to be bought by the 
co. L. filled the blank note forms with 
the names of two othcr cos. owned & 
controlled by him, being also at that 
time the owner of all the shares of tho 
insolvent co. The notes were indorsed 
to applt. bank, & it ts admitted that 
the bank was a holder fn due course. 
S. was the only witnees at the trial; 
he produced a by-law of the insolvent 
co. providing «inicr alia that “ all 


choques... notes... shall be signed 


Cases 4256—4297a. 


peer Annotation :—Refd. The Hayle, [1929] 

. 275. 

4257. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. I. R. 47. 


4267. Add. Annotations :—Apid. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. Refd. Newsholme v. Road Transport & 
General Insce., {[1929] 2 K. B. 356. 

4267a, —~— ——.] —T wo rival companies, the N. Co. 
& the W. Co., formed resp. co. to take over 
certain branches of their business of fruit im- 
porters, the shares of the new co. being equally 
divided betwecn the two old cos., & the board 
consisting of two directors of the N. Co., 
namely, M. & G. Lowe, & two directors of 
the W. Co. By a brokerage agreement 
embodied in a letter dated in July, 1924, 
between M. Lowe & applts., a firm of fruit 
brokers, it was arranged that applts. should 
make certain advances to the N. co. & should 
receive all fruit consigned either to the N. co. 
or to resp. co. & keep back 70 per cent. of the 
net proceeds in reduction of the advances, 
& it was stipulated that resp. co. should 
subscribe to this arrangement. Applts. also 
obtained a guarantee of the loan from the 
two Lowes & a third director of the N. Co., 


who was also the secretary of resp. co. This 
arrangement was not ratified by any agree- 
ment under the seal of resp. co., but the 


secretary wrote to applts. purporting to 
confirm the arrangement on behalf of his co. 
The directors of resp. co., other than the two 
Lowes, first became aware of the arrangement 
after it had been in operation for some months. 
& it was then put an end to. Applts. had 
obtained fruit consigned to resp. co. on board 
several ships without production of the bills 
of lading, on giving an indemnity to the 


by such officer . . . of the vo. & in such 


mmaking of it wus within lis ostensible 4308 iv. 
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ships, & they sued resp. co. for delivery of the 
bills of lading. Resps. counterclaimed for 
the proceeds of fruit belonging to them & not 
accounted for :—Held: (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 
co., which would have disclosed the arrange- 
ment.—HOUGHTON (J. C.) & Oo. v. NOTHARD, 
LOowE & WILIS, LTp., [1928] A. C. 1; 97 
L. as B. 76; 188 L. T. 210; 44 7T. L. R. 
76, H. L. 


Annotations :—As to (2) Retd. Kreditbank Cassel G. M. B. H. 
v. Schonkers, Ltd., (1927) 1 K. B. 826 ; 
9001), Ltd. v. Barclays Bank, Ltd., [1928] 1 K. B. 48; 

ewsholme Bros. v. Road Transport & General Insce. 
Co., [1929] 2 K. B. 356. 


4272. Add. Annotation :—Refd. The Hayle, [1929] 


Liggett B. (Liver- 


P. 275. 


4278. Add. Annotations :—As to (1) Refd. Watt v 


Longsdon (1929), 98 L. J. K. B. 7113; Chap- 
man v. Ellesmere (1982), 101 L. J. K. B. 376. 


4282. Add. Annotations :—Refd. Watt v. Longsdon 


(1929), 98 L. J. K. B. 711; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 


4288. Add. Annotations :—Refd. Isaacs v. Cook, 


[1925] 2 K. B. 391; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 


4291. Add. Annotution :—-Refd. R. v. Registrar 


of Joint Stock Companics, Hx p. More, 
{1931] 2 K. B. 197. 


4297a. ——- -———- Compulsory form of document 


to be used by members.]—Re NortTH oF 
ENGLAND PROTECTING & INDEMNITY ASSOCN. 
(1929), 45 T. L. BR. 296. 





.}-A cemetery co. 


Inanuer as shall from time to time be 
determined by resolution of the Board 
of Directors,” & he also produced a 
resolution of the directors pursuant to 
the by-law which provides ‘“ that all 
notes... be signed by the presiden 

& countersigned by the auditor . . .,” 
of which resolution applt. bank ha 

no knowledge :-—Held: applt. bank, 
beiug a holder in due course, was 
entitled tu rank as a creditor of the 
insolvent co. The notes were made in 
general accordance with the authority 
of the president under the by-law of 
the co., & it was not necessary for 
applt. bank to inquire into the authority 
of the president to sign the notes on 
hehalf of the co. Under sect. 106d of 
the Dominion Cos. Act, the president 
had to be one of the directors; &, 
under sect. 37, the onl réons who 
could make notes on behalf of the co. 
would be those designated in the by- 
law. Porsons dealing with a co. are 
eu to have notice of what 
8 contained in the Act under which 
the co. was incorporated & the Letters 
Patent; &, in a case like the present, 
where the Act refers specifically to the 
ee as the place where the authority 
of an officer or an agent to sign pro- 
missory notes ix to be found, the person 
taking a note made by an officer is 
under obligation to ascertain from the 
by-laws that the officer who signed the 
note might have been authorised to 
taake such note in the course of the co.’s 
business ; but he is not obliged to go 
further & inguire whether the directors 
passed the resolution which would 
give the officer express anthority. 
That constitutes part of the co.’s 
‘“‘indoor management.” If the officer 
might, under the by-laws, have been 
authorised to make the note, the 


powers & was ‘in gencral accordance 
with his powers as such under the by- 
laws.’’—Re ALMUR FuR TRADING Co., 
BANK OF UNITED STATES v. Toss, 
a S.C. KR. 150; 2D. I. R. 128.— 


® 


PART III. SECT. 31, SUB-SECT. 6.-— 
A. (c). 


k it. —— Solicttor.}-—-BaNk OF 
Britiss NorTHo AMERICA v. ST. JOHN 
§2 D. L. HK. 557.—-CAN. 


PART III. SECT. 31, 5UB-SECT. 9.—A, 


p i. ——~.}—Held: (1) 1908 Act, 
s. 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause; 
(2) a proposed aiteration bein designed 
for the better attainment of the objects 
of the co., a petition for confirmation 
of the alteration should be granted.— 
INCORPORATED GLASGOW DENTAL 
HOsprraL v. LORD ADVOCATE, [1927] 
Ss. Cc, 400.—SCOT. 

ai. Incorporation abroad.}—A 
co., registered under Cos. Acts, presented 
& petition for an ajteration of its memo- 
randum of assocn. by tho addition of 
a power ‘tu procure the co. to 
incorporated, registered, or recognised 
in any cate country.” The ct., 
while ranctio the power to procure 
the registration or recognition of the 
co. in a foreign country, refused to 
confirm the power to procure ita incor- 
poration there.—~Re TaysipDk FLOOR- 
OLOTH ©o., LTv., [1923] S. C. 590.— 
SCcoT. 
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sought additional power to act as 
‘‘stono & marble cutters, masons, 
quarriers & sculptors, florists, gardeners, 
& undertakers.”’ Thect.,in the absence 
of evidence af any convenience or 
advantage to the co., restricted the new 
owers by limiting them to ee to 
used in connection wi & as 
incidcntal to, the co.’s main busi- 
ness of cemetery owners.-—HKDINBURGH 
SOUTHERN CEMETERY Co., LTp., [1923] 
Ss. C. 867.—SCOT. 


4308 vy. -}-—-A reversiopary co. 
presented a petition for confirmation 
of a special resolution by which it 
was proposed to alter its memorandum 
of assocn. by adding powers to carry 
on, along with its existing business, 
that of trust investment, & to se!] or 
otherwise dispose of the whole or any 
part of ita property & assets for 
such consideration as it might think 
fit, &, in particular, for shares, 
stock, debeutures, debenture stock, or 
securities of any company purchasing 
the same. The ct. confirmed the 
altoration holding, with he ag to the 

roposed power to sell, that it did not 
Involve a saie of the rages ea | but 
merely of asseta, & in view the 
extension of the co.’s business, was 
germane to its operations as an invest- 
menteo.— METROPOLITAN REVERSIONS, 
LTp., (1928] 8. C. 480.—-SCOT. 


4308 vi. .}+-The additional busi- 
ness which a co., by an alteration of its 
objects effected under Cos. Act. 1908, 
8. 162 (5), ia permitted to carry on may 
be one which is wholly different from 
& which has no relation to the then 
existing b of the co., & it may 
yot be, quite capable of, being, con. 
venientiy van 
with it, provided the new business is 








4320. After this case add “‘ See, now, 1929 Act, 


8. 5 (1) (f), (g).” 


43218. Society not for profit.|}—A provision in a 


memorandum of assocn. of a society not for 
rofit, registered under 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word ‘‘ limited,”’ 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum ‘ with respect to the objects 
of the co.’”’ under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct.—Re Society ror 
PROMOTING EMPLOYMENT OF WOMEN (1927), 
71 Sol. Jo. 583. 
Fold. ay coenuits Poultry Breeders’ Assocn., 


Annotation : 
Ltd., [1932] W. N. 
4821b. ——— Alteration permitting remuneration of 


governing body.]—Re SciENTIFIC PovuLtry 
BREEDERS’ Assocn., Lrp. (1932), 101 L. J. Ch. 
423; 49 T. L. R. 4; 76 Sol..Jo. 798, C.A. 


4369a. Affidavit of notice—Omission to exhibit 


register of members.]—On an application by 
petition made by a co. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 
contrary to the usual practice, did not 
exhibit the register of members :—Held : the 
petition would be granted notwithstanding 
the omission to exhibit the register, the ct. 
being of opinion that no useful purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretary 


Vol. [X.—Companies. Cases 4820—4428. 


proved that the register was duly kept & 
contained the name & last known address of 
every person who was a member of the co. 
on the material date.—He DEBENTURE 
Corpn., Lrp, (1931), 47 T. L. R. 399. 


4377. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


4880. Add. Annotation :—Refd. Egyptian Salt & 
Soda Co. v. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 


4389. Add. Annotation :— Overd. English, Scottish 
& Australian Bank, Ltd. v. JT. R. Comrs. 
(1981), 48 T. L. BR. 170. 


4389a. ‘Simple contract debts recoverable out 
of United Kingdom.]—~An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from ad valorem 
stamp duty in respect of such debts upon the 
ground that they are ‘“ property locally 
situate out of the United Kingdom ”’ within 
Stamp Act, 1891 (c. 39), s. 59 (1).— ENGLISH, 
ScorrisH & AUSTRALIAN BANK, LTD. v. 
INLAND REVENUF Comrs., [1932] A. C. 238 ; 
101 L. J. K. B. 193; 146 L. T. 330; 48 
T. L. R. 170, H. I. 


4398. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


4423. Add. Annotation :—Refd. Keren Kayemeth 
Le Jisroel, Ltd. ». I. R. Comrs., [1931] 2 
K. B. 465. 





not destructive of or inconsistent with 
the existing business.—J2e MATAKANA 
CO-OPERATIVE Datry Co., LTp., [1929] 
N. Z. L. kh. 721.—N.Z. 

4308 vii. ——~.]- -A co. whose objects, 
as stated in its memorandum, were * to 
manufacture, sell, & trade in ginger 
beer, lemonade, soda water, & other 
aerated waters & drinks, & to do all 
such other acts us might be incidental 
to the attainment of these vubjccts, 
presented a petition under sect. 5 
craving confirmation of a resolution 
altering its momorandum hy inserting 
after the word ‘ drinks ’’ the words 
“& also to bottle, sell & trade in all 
alcoholic beers.”” A reporter to whom 
the ears was remitted stated that, 
in his view the proposed new line of 
business could conveniently & ad- 
vantagcously be combined with the 
existing business. The ct. granted the 
prayer of the potition.—Re DUNDEE 
ABRATED WATER MANUFACTURING Co., 
{1932] 8S. OC. 473.—SCOT. ‘ 

4308 viil. -——-.]—A co., incorporated 
to carry on the business of maltstors 
& hop merchants, presented a petition 
under 1929 Act, s. 5, craving the ct. 
to confirm a resolution altering its 
memorandum of assocn., by the 
insertion of a clause enabling the co. 
to carry on, along with its oxtisting 
business, the business of fruit mer- 
chants & canners, & preserve manu- 
facturers. It appeared that, in the 
course of its existing business, the 
co. was in the habit of purchasing hops 
from persons who also grew fruit, & 
of ne hops, malt, & barley to 
por e d in the refreshment 

de; & in these circumstances, the 
co. maintained that it could con- 
veniently engage in business of the 
character proposed. The ct. confirmed 
the proposed alteration.— Re Barro & 
Sons, (1932} 8S. C. 455.—5COT. 

ri.——.}—A co. sought the addition 
of a power to sell, let on rent, or lease 
the undertaking of the co., or any 
branch or part thereof. The ot. re- 
stricted the power to any branch or part 
of the undertaking ... being an 
adjunct to the main undertaking.-—Re 


TAYSIDE FLOORCLOTA Co., LTD., [1923] 
S. C. 590.-—SCOT. 


PART III. ee oh) SUB-SECT. 9.--- 
id c e 
sc. Alteration causing breach of lease.| 
—The corpn. of G. possessed statutory 
owers to make & maintain tramways 
n the streets of G. Sect. 26 of their 
statute provided that animal power 
ulone should be used on the tram- 
ways. The corpn. leased the trumways 
to @ limited co. which was promoted 
for the purpose of acquiring tbe lease, 
& whose objects as specified in the 
memorandum of assocn., were to carry 
on the working of the tramways & 
omnibus traffic in connection therowith 
under the lease & after tho expiration 
of the lease to carry on the business of 
omnibus proprietors in the city & 
vicinity. The co. acquired a large 
stock of horses & plant, the greater 
part of which would be rendered useless 
in the event of the lease not being 
renewed & accordingly, when about 
three years of the lease had still to run, 
the co. applied for an alteration of its 
memorandum to include (inter alia) 
these objects: ‘*(10) to exercise the 
owers & carry on the business of a 
amway co.; (13) to work & move all 
or any of the vehicles by means of 
electrical power, steam power or any 
other mechanical power.”’ Applica- 
tion ee by corpn. as being breach 
of contract to alter constitution & 
because object (13) was inconsistent 
with Parliamentary prohibition :— 
Held: promoting & disposing of 
tramways was an object foreign to the 
purposes of the memorandum & could 
not be sanctioned, & that quoad ultra 
the alterations fell to be confirmed.— 
Guascow TRAMWAY & Omnisus Co.,, 
LTp. v. GLASGOW MaGISTRATES (1891), 
18 Rettie, 675.——SCOT. 


PART III. SECT. 82, SUB-SECT. 1.—C. 


qa Deft. co. bought 
land om PS & in payment therefor 
transfe t pitts. a block of shares 
in another co., agreeing to re-purchase 
from pltfs. at a fixed price, on or before 
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a fixed day, the shares, or a8 many of 
them as should not have been pre- 
vioualy sold or transferred by pltfs. :— 
Held: the agreement to re-purchaso 
was ulira vires deft. co. as Cos. Act, 
s. 44, expressly prohibits a purchase 
of shares in another co.—GRANT v. 
DOMINION Loosrt Lrar Co. (1924), 
566 O. L. R. 43.—CAN. 


PART III. SECT. 32, SUB-SECT. 2.—A. 

sm. Whether power implied from 
power to purchase land.j—~W here a joint 
stock co, is given by its memorandum 
express power to be aa land, it is 
implied as part of its constitution that 
it s power to Iet the land, & if 
necessary to sell it.—GvUJERAT GINNING 
& MANUFACTURING Co. v. MOTILAT 
HIRABHAI SPINNING Co. (1928), I. L. It. 
53 Bom, 792.—IND. 


PART III. sae ere SUB-SECT. 2.— 
. (a). 


4401 {. Under power in memo- 
randum-—For shares in another com- 
pany. }—Such sale does not necessarily 
nvolve win up, & where the 
directors’ authority is derived from a 
vote of the shareholders, a majority 
vote is sufficient.—HEMSTREET  v. 
NoRTH West Biscurr Co., [1926] 2 
D. L. BR. 829; [1926] 2 W. W. R. 150; 
22 Alta. L. R. 233.—CAN. . 

gi.—— Land ired for carrying 
on company’s unierahing Compantes 
Act, R. S. O., 1914 (c. 178), 8. 24.J— 
Re ALLAN Brown’s, Ltp. & DRYALL, 
[1927] 2D. L. R. 991; 600. L. RB. 

67.—CAN. 


PART III. satel ar SUB-SECT. 2.— 
e (0). 





oi. ——.]—Danson v. Great (Sask.), 
{1927} 3 D. L. R. 630.—CAN. 


PART III. SECT. 38, SUB-SECT. 1. 

sn. Institution of  proceedings— 
Neceasity to employ solicitor.}—A co. 
eannot issue a writ of summons by any 
one but a solr.—WkESTERN PRODUCERS 
MuTruaL Hart Insurance Co. vv. 
STEWART (Sask.), [1928] 1 W. W. Rh. 
320.—OAN. 


Cases 4427—4568. 


4427. Add. Annotation: —Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

4428. Add. Annotation :—-Refd. Re Lee, Behrens 
& Co. (1932), 48 'T. L. R. 248. 

4436. Add. Annotation :—Refd. Cotter v. National 
Union of Scamen, [1929] 2 Ch. 58. 

4458. Add. annotations :—Refd. Russian Oom- 
mercial & Industrial Bank v. Comptoir 
d’Escompte de Mulhouse, Banque Inter- 
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a dissentient bondholder, it not appcaring 
that there were any others who dissented, 
should be added as a deft., but not in a 
representative character.— WILSON v. CHURCH 
(1878), 9 Ch. D. 552; 39 L. T. 413; 26 
W. R. 735. 


Annotations :-—Oonsd. McCheane v. Gyles (No. 2), [1902] 1 
on ie Refd. Cunnach v. Edwards (1894), 64 L. J. 


4508. Add. citation :-—6 Dow. & L. 606. 


nationale De Commerce De 
Goukassow (1924), 40 T. L. R. 837; Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255; 
Todd v. Hgyptian Delta Land & Investment 


Co., [1928] 1 K. B. 152. 


4488. Add. Annotation:—As to (1) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
4501a. —--— Dissenting—Joinder as defendant.}— 
In a representative action by a pltf. on behalf 
of himself & all other bondholders :—Held : 


PART III. SECT. 38, SUB-SECT. 3.—A. 


e i. ——.J—Deft. ‘‘as the 
largest sharcholder ’’ of a co. claimed 
dumages for false representations made 
as to the business of the co., which had 
the effect of depriving the co. of its 
clients :—Held: tho cause of action 
alleged was not defamation but an 
injuria done merely to the co., for 
which the oo., & not an individual 
shareholder, was entitled to sue.— 














GOODALL %. HOOGENDOORN, LTD., 
{1926) App. D. 11.-—S. AF, 
k i. — Refusal 





unnecessary where no one to authorise 
use of name.)-~MASON v. LIVINGSTONE 
(Aljta.), [1928] 2 Dd. lL. R. 799.—CAN. 


p i. .J--A shareholder 
suing behalf of himself & all other 
shareholders can maintain an action 
alleging illegal use of the co.'s money, 
when {t clearly appears that an applica- 
tion to the co. to authorise such an 
action would bo futile.—HovuarTon v, 
VicTORIA MACHINERY DEPOT, LTD., 
(1924) 2 D. L. R. 657; 33 B. CG. R. 
425.—CAN. 

q i. —— ——.]—FARRELL v. Maio 
SILVER-BLAcK Fox Co., [1924] 3 
D. L. R. 132.—CAN. 

q ii. ——.J]—SHAW v. WAINX- 
WELL OS, Lrp. (Alta.), [1929] 3 
bD. L. RR. 621.—CAN. 

ti. Using company’s name as plaintiff 
—No authority to use name—Doubt as 
to wishes of shareholders.}—If on an 
application to strike out the name of a 
co. which has been used as pltf. with- 
out authority, there is apy reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained.—LEAVENS v. GREAT WEST 
PERMANENT LOAN Co., [1927] 2 
Ww. WwW. R. 606 > 36 Man. L. R. 606.— 


CAN. 
ement-—Con- 





4446 i. Internal manag 
duct of majority ultra vires—Or fraudu- 
lent.J}—Although the rule that in order 
to redress a wrong done to a co. or to 
recover money or damages due to the 
co. the action should be brought by 
the co. itself ia subject to the exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relief is 
sought themselves hold & control the 
majority of the shares in the co., & will 
not permit an action to be brought in 
its name, yet in such an action pltfs. 
cannot. have a larger right to relief 
than the co. itself would have if it were 
pltf., & cannot complain of acta which 
are valid if done with the approval of 
the majority of the sharcholders, or 
are capable of being confirmed by the 
majority : therefore, the cases in which 
the minority can maintain such an 
action are confined to those in which 


Petrograd v. 


4513a. General rule—Necessity for solicitor.]——A 
co. can only appear by attorney (per CuR.). 
—-SCRIVEN v. 
53 Sol. Jo. 101. 


ESCOTT (LEEDS), Lrp. (1908), 


4524. For this number read ** 4525.°’ 


the acta complained of are of a fraudu- 
lent character or beyond the powers of 
the co,— ON v. LIVINGSTON, [1929]} 
1D. L. R. 608; 1 W. W. R. 295; 24 
Alta. L. R. 69; varg., [1928] 3 D. L. KR. 
468.—CAN. 

so. Several groups of shareholders 
claiming to represent company—Stay 
of proccedings.J—In company cases 
where there is an internecine warfare 
between factions, each claiming to be 
entitled to represent the co., the 
practice is to direct the proceedings 

e stayed until after a meeting of 
sharcholders has been held, & the will 
of the majority ascertained.— DUMART 
PACKING Co., LTp. v. DUMART, [1928] 
nine L. R. 640; 610. L. R. 478.— 


PART III. aaa 83, SUB-SECT. 3.— 


k 1, —— Action by beneficial-owner on 
behalf of himself & all other shareholders.) 
~—Held: it was not open to pitfs. in 
a suit framed on behalf of themselves 
& all otber shareholders of the co. to 
bring a suit as beneficial owners of 
shares, against the co. for enforcement 
of their beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such suit must be 
struck out.—MaAS v. MCINTOSH yet 
28 8S. R.N. 8S. W. 441; 45 N.S. W. 
Ww. N, 107.—AUS, 


PART ITI. — 33, SUB-SECT. 3.— 


sq. Unregistered shareholder.j\— 
In an action wherein pltf. alleged that 
he was a shareholder in deft. co. & 
sued on behalf of himself & all the 
other shareholders to compel the 
individual defts. to account to the co. 
for shares alleged to have been illegally 
obtained by them, it was held that 
although pltf. was not a registered 
shareholder, he had a status to bring 
the action whether he was the beneficial 
owner outright of the shares 

to be his or owned then subject to a 
charge in favour of the registered 
holder.—GoOonBUN v. MITCHELL (Man.), 
[1928] 1 W. W. R. 495.—CAN. 


PART III. SECT. 33, SUB-SECT. 6. 

k i. Essential condition.}—Ser- 
vice of a statement of claim on a co. 
is not good unless the officer or agent 
served is a person who is likely to bring 
it to the co.’s notice, even though he is 
one who under the rules may be served 
as representing the co.— ROYAL TRUST 
Co. v. SPILLERS CANADIAN MILLING 
Co., [1931] 2 W. W. R. 841; 4D. L. RR. 
430; 25 Alta. L. R. 542.—CAN. 


PART III. SECT. 33, SUB-SEOT. 12. 
4535 1. Out of what fund—Action by 
company for benefit of ditrectors,|}— 
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4525. For this number read ‘‘ 4524.’’ 

4526. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

4568. Add. Annotation :-—Refd. A.-G. v. Smeth- 
wick Corpn. (1932), 96 J. P. 105. 


While it is a well established rule that 
directors pe | not use the co.’s funds 
in payment of their own costs, although 
such costa would not have been 
incurred if they had not becn directors, 
yot it is equally well established that 

rectors acting as such within such of 
the co.’s powers as are confided to 
them & without gross negligence, 
cannot be called upon to pay out of 
their own funds the costs of defending 
resolutions passed by them in the 
interests of the co., simply because a 
pitf. has chosen to make them 
fodividually co-defts.—-NORTHERN LIFE 
ASSURANCE Co. OF CANADA t. 
McMastTer, [1928] 3 D. L. R. 497; 
{[1928) 8. C. R. 512.—-CAN. 


PART III. SECT. 38, SUB-SECT. 13.— 
A. (b) ii. 


sr. ‘‘ Credible testimony’’ of in- 
ability to pay——Wihat ts.}-——-In an action 
for reduction of u lease, brought by 
a co., defender was assoilzicd & ob- 
tained an award of expenses. Pursuers 
having reclaimed, defender, founding 
upon an unfavourable balance-shecet 
of pursuers which was about a year 
old, moved that pursuers should be 
required to find caution for expenses 
under 1908 Act, s. 278. The ct. refused 
the motion, as it did not appear by 
** credible testimony ”* that pursuers 
wouwd be unable to pay defcender’s 
expenses if he were successful, in respect 
that a later balance-shect showed that 
the financial depression from which 
pursucrs had bcen suffering was 
passing off, &, further, in respect that 
pursifers had a responsible directorate 
& a profitable record in the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get.— 
EDINBURGH ENTERTAINMENTS, LTD. . 
STEVENSON, [1925] 8. C. 848.—SCOT. 


PART III. SECT. oft iam 1.— 
- (a). 

4569 ii, -———.] —- ZIMMERMAN ¥, 
ANDREW MOTHERWELL OF CAN., LTv. 
(TRUSTEE) [1925], 3 D. L. R. 953; 3 
Ww. WwW. R. 42.—CAN. 


et) SUB-SECT. 1.— 


sw. Elevator company—Bond for 
price of elevator.}—A co. whose charter 
rovides that it “‘ may acquire, own, 
ease & sell real estate,”” & “ build, 
sell, lease & otherwise deal with 
elevators, etc.,’’ & further ‘‘ may issue 
bonds bearing interest to an amount 
not exceeding the coat of any elevator 
built by it,’’ has the power to issue 
such bonds for the price of an elevator 
bought by it.—RoyvaL Trust Co. v. 
GREAT NORTMNERN ELEVATOR Co. 
(1906), Q. R. 30 3. C. 499.—CAN. 


PART III. oe 


4607. Add. Annotations ——Consd. Garrard v. James, 
[1925] Ch. 616; Re George Inglefield, Ltd. 
(1932), 48 T. L. R. 536. 


4628. Add. Annotations :—-As to (2) Consd. Kredit- 
bank Oassel G. m. b. H. v. Schenkers, [1927] 
1K. B. 826; British Thomson-Houston Co. 
v. Federated European Bank, Ltd., [1932] 
2K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
caverpod!) v. Barclays Bank, [1928] 1 K. B. 


4625. Add. Annotations :—As to (1) Consd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

4630. Add. Annotation :—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


4637. Add. Annotation :—Refd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. 


4637a. Whether certificate securing Income stock 
is debenture.|—-Defts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of tho co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 





8 i. ——,}—-Although under 
Rural Telephone Act, 1920 (ca. 96), 
8. 31, deft. co. is impliedly prohibited 
from borrowing money otherwise than 
by the issuo & salo of debentures, & 
has no’powcr to make or give a pro- 


4652b. 


Annotation :—Distd. Tacobs v. Batavia, 
tions Trusts, Ltd., [1921] 1 Ch. 287; 93 L. J. Ch. 520. 


loss arising in connection with the 
holding of the exhibition. It sub- 
sequecutly assigned the undertaking 
to a bank which had given it credit. 
A loss having occurred, the bank sued 
the fimn upon the guarantec. Tho 
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wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, &, brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register :—-Held: (1) the certifi- 
cates were debentures within the scct., & 
pltfis. were entitled to the injunction ; (2) all 
the holders- of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 
ditions. —LEMON v. AUSTIN FRIARS INVEST- 
MENT TRUST, LTD., [1926] Ch. 1; 95 L. J. Ch. 
97; 183 L. T. 790; 41 T. L. R. 629; 69 
Sol. Jo. 762, C. A. 


4639. Add. Annotation :—Refd. Fenton Textile 


Assocn. v. Lodge, [1928] 1 K. B. 1. 


4652a. Whether prospectus may be considered. }— 


Re Cuicaco & NorTH WEST GRANARIES Co., 
Lrp., No. 814, ante. 


-.Jj—In determining a question as to 
the construction of a debenture the ct. can- 
not refer to the prospectus pursuant to which 
the debenture was issued.—J?e TEWKESBURY 
Gas Co., TysoL v. TEWKESBURY GAS Co., 
[1911] 2 Ch. 279; 80 Il. J. Ch. 590; 105 
I. T. 300; 27 T. L. Rt. 511; 55 Sol. Jo. 616 ; 
18 Mans. 301; affd., [1912] 1 Ch. 1, C. A. 

a, & General Planta- 


of necessity for the transaction had 
been established, thero being no 
evidence of any disagreement among 
the shareholders or that the co. was 
in jeopardy or that it needed funds to 
carry on its operations. The mtgee. 


missory note, yot, held In an action on 
a promissory noto, &, in the alternative 
for money borrowed, that, since the 
money was used by deft. in paying its 
legitimate debts incurred in carrying 
out the purposes of the co. pltf. was 
entitled recover on the alternative 
claim with interest at the legal rate.— 
SMITH vt. ELROSE RURAL TELEPHONE 
Co., LTn., {1928} 3 D. L. R. 513 (1928) 
1 W. W. RR. 970; 22 Sask. L. R. 
414.—CAN. 

sd. Co-onerative livestock company 
incorporated under Companies Act.}-— 
Held: to have power to borrow.— 
CANADIAN BANK OF COMMERCE 0. 
JOHNSON (Alta.), [1926] 4 D. L. R. 
1179; [1926] 3 W. W. R. 613.—CAN, 


PART II. SECT. 34, SUB-SECT. 1.—B. 

ek. Power to borrow & raise money— 
Mortgage.}—Held: a mtge. over part 
of a co.’s real estate as security for 
a loan was justified.-UNIQUE - 
PERTIES, LTD. wv. ENDEAN, [1927] 
N. Zz. L. R. 244.—N.Z. 


PART Ill. soacee 34, SUB-SECT. 1.— 


4594 i. Capital only capable of being 
called up in winding up—Company 
limited by guarantee.}—A co. limited by 
guarantees was formed for the purpose 
of promoting an exhibition. pene its 
objects were the formation of a 
guarantee ad; the receipt of sub- 
scriptions thereto from persons, whether 
members ot the co. oF aol Monee 

urpose of carrying out its objec 
detraying its expenses; & tho assigna- 
tion of the letters of guarantee to any 
corporation which might give it credit. 
The co. obtained an unde om 
a firm, which was not one of its 
members, to pay a proportion of any 


defenders contended that the assigna- 
tion was ultra vires, having been made 
at a time when the co. was not in 
liquidation :—-Held: the assignation 
was valid, in respect that the guarantee 
fund was not capital of the co. within 
the meaning of sects. 2 & 4 (1) (v) of 
1908 Act, which could only come undor 
the control of the co. or its directors in 
the event of liquidation, but formed an 
independent fund of credit to which an 
assignee could make good his right on 
the happening of the eveut on which 
the guarantee was contingent. 
Luoyns BANK, Lrp. v. MORRISON & 
Son, (1927) & CC. 571.—SCOT. 


PART IIL. SECT. 34, SUB-SEOCT. 2.—A. 


sm. Agreement postponing lien of 
bondholders to lien BY) lender—— A gree- 
ment not si by bondholders. }-—— 
Held: binding on the bondholders.— 
QREENE v. RUGGLES (1891), 31 N. B. R. 
679.—-CAN. 


PART III. aay a nadie 2.— 
» (@& I. 
m i. .+-MERCHANTS BANE OF 
CANADA v. HANCOCK (1884), 6 O. R. 
285.--CAN. 


PART III. SECT. 34, SUB-SECT. 2,— 
Cc. (b) i. 





ri. ——~— Issue before prospectus filed.]} 
—MARTIN v. CLARKSON, [1926] 3 
D.L.R. 29; 68 O.L. R. 618; 7 C. B. R. 
619.—CAN. 

b f. For price of shares sold by 
one member fo another.}—The mtge. in 
question herein made by deft. co. held 
to be ulira vires, since it was mado for 
the purpose of enabling one of tho 
shareholders to purchase for his own 
bencfit the shares of another & no case 
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was held entitled, however, to recover 
the amount actually advanced with 
interest thereon.—MARTIN v NORTHERN 
lioTrEn Co., Lrp., {1932} 1 W. W. a 
212.—CAN, 

sn. Unauthorised loan—Recoverable.] 
—J)oucLss v. MaRiITIME UNITED 
FARMERS Co-or., LTp., WILSON v. 
MARITIME UNITED FARMERS CO-OP., 
Ae (N. B.), [1928] 3 D. L. R. 166.-—- 


PART III. SECT. 34, SUB-SECT. 2.— 
C. (b) ii. 

k i. .}—FPersons lend- 
ing money to a co. havo a right to 
assume that the essentials of internal 
management have been carried out by 
the co.—MARTIN v. CLARKSON, [1925] 
4D. L. R. 232; 57 0. L. R. 4993 5 
Cc. B. R. 835.—CAN. 


PART III. SECT. rh SUB-SECT. 2.— 
e C td 

mi, ——.}—Where debentures were 
issued before the co. had filed a 
prospectus 7-—~—Held: even if the de- 

entures were not valid in the hands of 
the debenture-holder, they were valid 
in the hands of the pledgee to whom 
they had been assigned.—-MARTIN ¥. ° 
CLARKSON, [1926] 3 D. L. R. 29; 58 
0. L. R. 618; 7 C. B. R. 619.—CAN. 


PART III. SECT. 34, SUB-SECT. 3.— 
A. (b) i. 








i. FoR ee cohen 





p Whether misfeasance 
claims included.}—Where a debenture 
purports to create a charge on “ the 
undertaking of the co. & all its pro- 
perty present & future including un- 
called capital,’? misfeasance claims are 
included in such charge.—He BUICK 
ae LID., {1926) N. Z. L. R. 24,— 


Cases 4652c—4716a. 


4652c. -.|}—JACOBS V. BaTAviA & GENERAL 
PLANTATIONS Trust, No. 81 4a, ante. 


~——. }}--Compare TyeEps, Vol. XVII., p. 342, 
No. 1537. 


4676. Add. Annotation :-—Refd. Fenton Textile 
Assocn. v. Lodge, [1928] 1 K. B. 1. 


4677a. Right to issue originating summons 
under R. S. C., Ord. 55, r. 3—To ascertain 
persons entitled.}—Re CHILLAGOE Ry. & 
MinEs, Lrv., TRust DEED (1930), 46 T. L. R. 
e) 24%), 

4678a, General rule.|—He MAGapi Sopa Co., 
Lrp., No. 7409a, post. 


4678b. Wilful neglect or default—-What 
amounts to.|-—Re EDs Criry BREWERY, 
Lrv.’s Trusts, LEEDS Ciry BREwrry, Lrp. 
v. Puatts, [1925] 1 Ch. 532, n., C. A. 


Arne: ‘Agia. Re City Equitable Fire Insoc. Co., [1925] 
16 Bote ae Ree Vickery, Vickery v. Stephens, [1931] 
Od as 


ices. Refusal to give information to 
debenture-holders—Acquisition of debentures 
from cestuls que trust at inade et bahay prices.}— 
Re Maaanpi Sopa Co., Lrp., 7409a, post. 


4690. ddd. Annotation :—Refd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 


4697. Add. Annotation :—As to (2) Refd. National 
Provincial Bank of England v. Charnley 
(1923), 938 L. J. K. B. 241. 


4698. Add. ees :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


4699a. Effect of section—Redemption of debenture 
—Remedies of liquidator.|,—A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first ee on the 
co.’a assets & as a floating sec ey only. 
Subsequently the co. sold the good of i 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it :—Held: 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 











ENGLISH AND Empire Dicest SUPPLEMENT. 


of the debenture on any other ground.— 

Re Parkes GARAGE (SWADLINCOTE), LTD., 
[1929] 1 Ch. 189; 98 L. J. Ch. 9; 1401. T. 
a 45 T. Ll. R. 11; [1928] B. & O. BR. 144, 


Fur- 
ture 


4700. Add. Annotation : —Consd. Re Lioyd’s 
niture Palace, Evans v. Lioyd’s 
Palace, [1925] Ch. 858. 


4708. Add. Annotation :—As to (1) Apld. Re 
Stanton, [1929] 1 Ch. 180. 


4709a. ~.}—Moneys were advanced on 
the security of debentures creating a floating 
charge on the property & assets of the co. 
Fifty-four days elapsed after the first advance 
& five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in further payment ee account 
of debentures to be tesied as arranged. The 
co. went into liquidation on Jan. OB, 1926. 
During the period in which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts :—Held;: the 
debentures were valid, the payments being 
made “‘ at the time of” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210.-—Re STANTON 
(F. & E.), Lirp., [1929] 1 Ch. 180; 98 L. J. Ch. 
13838; 140 L. T. 372; [1928] B. & C. R. 161. 


4716. Add. Annotation aah Heaton & Dugard 
v. Cutting, [1925] 1 K. B. 655. 


4716a. are Judgment having been 
recovered in an action against & limited co., 
which had issued debentures giving a floating 
charge over ite p Oy sah execution was issued 
under a fi. fa., & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, & before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sheriff :—-Held: the money was paid to the 
sheriff as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver.— 


PART Il]. SECT, $4, SUB-SECT. 8.— 


Mortgage of specific asaels.j— 
A ers deposited & pledged with & 
to a bank as security for repayment of 
a leat all the liquid assets, including 
stock-in-process now or at an wart time 
hereafter to be stored by the co. 
in its godowut. the ze of which had 
been livered to the bank :—Held : 
the charge was not a floating charge, 
but a mtge. of specific asseta, h a 
licence to the mtgor. to dispose of 
them in the course of the business 
subject to 
BANK OF DA, 
SHIVDARANT (1926). ‘ 
54 IND. 


ona 
. 


pees conditions.— 
ie vw. H. B. 
. R. 60 Bom. 


PART III. aaa wes SUB-SECT. 3.—~ 
« (CG). 


sr. ‘Cash paid.”’}—Dett. co. was 


owned by S., who was its managing 
director. In "Feb. 1930, he obtained a 
loan of £300 from pltfs. for his co. on 
the sccurity of own SOry 

note & also of deft. co.’s debenture for 
£300 which should have been regis- 
tered within 21 days, viz., on or before 
Mar. 13,1930. <As8S. was endeavouring 
to effect a flotation of his co. as a 
public co., he requested pltfs. not to 
register the ce they ae til the at 


agreed to 
On Mar. 13, S. on tor turt further time, 
& it was ultimate y agreed that in lieu 
of such regiateadion pltfs. should 
advance 8. £400 on the security of a 
new promissory note & a debenture for 
that amount, out of which sum he 
should forthwith repay. the 5 8300 
previously borrowed with interest 
ae ae was intended to give 
withouk pesfusieiie pitie’ sont 
pre 
In iL oi of thig ecraneement esr 
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hee S. their own cheque for #400. 
ho acted as solr. to both parties, 
attended with S. at the bank on 
Mar. 15, when the cheque was pre- 
sented for payment, & when the latter 
received the £400 
ursuance of the 
the sum of £31 in paymont of of 
rincipal & interest on foot of the first 
oan, which sum the latter immediately 
lodged to the credit of pltf. co. The 
debenture for £400 was duly 
tered. The contemplated flotation 
not materialise & the Rite co. went 
into voluntary ree tion :—Held : 
under Cos. Consol ation) Act, 1908 
: 212, the mtge. debenture for 2406 
as {invalid except to the extent of 
300, the nett amount received by deft. 
co. on foot of the promissory note & 
debenture for 2400, with interest 
eereor at 5 cent. —REvane TRoST, 
Lp. WELLINGTON HANDKERCHIEF 
Wonks, LtD., Oat N I. 66.—IR. 


4730a. 


4739a. 


HEATON & DucGarp, Lrp. v. OvrTrine 
BrotHers, Lrp., [1925] 1 K. B. 655; 94 
L. J. K. B. 673; 188 L. T. 41; 41 T.L. R. 
286, D. C 


Floating charge over part of assets 
already charged.]-— Where a debenture trust 
deed, creating a general floating charge over 
all the undertaking & assets of the co. both 
present & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assete, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari passu with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it,- yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those asscts 
ranking pari passu with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper ‘‘ by the deposit of any 
dock warrants, bills of lading, or other | 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.’’ In pursuance of the power & in 
the course & for the purposes of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed :—Held: the power re- 
served to the co., except as to subject-matter 
& purpose, was unlimited; it enabled the 
co. to choose the form of a floating charge, if 
requircd, & the sccond charge was valid & 
entitled to priority over the first charge.— 
Re AUTOMATIC BOTTLE MAKERS, OSBORNE v. 
AUTOMATIO BOTTLE MAKERS, [1926] Ch. 412 ; 
95 L. J. Ch. 185; 1384 L. T. 517; 70 Sol. Jo. 
402, C. A. 

——,|—By a lump sum building 
contract entered into in 1922 between S. & 
Co., the contractors, & defts., provision was 
made for interim payments on the architect’s 
certificates, to be given monthly at the rate 
of 90 per cent. of the value of all work 
executed. The remaining 10 per cent.. the 
retention moneys, was to be retained & 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention moneys amounted to £1,000 
at the beginning of 1924; this was never 
deposited in a bank & remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of being earmarked. 
It was included, without distinction, in the 
architect’s final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile, pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 








4781. Add. Citations :—¢ 


4788a. 


Vol. X.—Companies. Cases 4716a—47838a. 


with their payments, & to obtain further 
credit the contractors, being then indebted 
to plitfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention moneys by a 
document in these terms: ‘‘In reduction 
of the amount now or to be owing from us to 
you for goods supplied by you, we hereby 
assign to you all moneys now or hereafter 
to become due to us from the H.R.D.C. for 
retention moneys in respect of the G. Housing 
Scheme, & for which your receipt shall be 
a sufficient discharge. ...’’ Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had at various 
dates between 1900 & Feb. 2. 1924, issued 
to the Manchester & County Bank, Ltd., a 
number of debentures cherie the under- 
taking of the contractors & all their property. 
both present & future, the charge being a 
specific charge on the contractors’ freehold 
& leasehold property, machinery, goodwill, 
& uncalled capital, & a floating charge on 
all the co.’s other asscts, subject to a proviso 
that the contractors were not to be at libertiy 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct: 18, 1924, a receiver for the debenture- 
holders was appointed, who duly entered into 
possession. On Oct. 20, 1924, a resolution 
was passed for the voluntary winding-up of 
the co. The receiver refused to recognise 
the right of pltfs. to payment under their 
assisnment in priority to the debenture- 
holders, & on the architect’s final certificate 
being given, in Jan. 1927, defts. declined to 
interplead & paid the retention moneys to 
the receiver for the debenture holders, & 
pltfs. thereupon brought their action upon 
their assignment :—Held: (1) the debentures 
only created a floating charge on the retention 
moneys, which the contractors could there- 
fore assign or charge in spite of the clause 
in the debentures prohibiting the creation of 
charges in priority to the debentures ; (2) pltfs. 
had no express notice of that clause in the 
debentures ; (3) though the registration of 
the debentures affect pltfs. with constructive 
notice that debentures existed, it did not 
alfect them with notice of the terms, including 
the limitation on prior charges, of those 
debentures.—-EARLE (G. & 'T.), Lrb. tv. 
Hemsworrnh RurRAL DIstRicr CoUNCIL 
(1928), 44 T. L. BR. 605; affd., 140 L. T. 69; 
44 7T. L. R. 758, C. A. 


4755. Add. Annotations :-—As to (1) Refd. Kredit- 


bank Cassel G. m. b. H. v. Schenkers, [1926] 
2 K. B. 450. Generally, Refd. Woughton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
776. , 


L. J. Oh. 27; 130 
L. T. 93. 


- Delay in issue to retain credit.]— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 18 Eliz. c. 5, when the co. goes 
into liquidation——Re Luioyp’s FURNITURE 


PART III. SECT. 34, SUB-SECT. 3.—C. (d) Si. 


4729 i. General rule. }+-DOMINION IRON & STEEL CO. v. CANADIAN BANK OF COMMERCE (N. &.), [1928]1 D. L. R. 809,.-—CAN. 
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4825a. 


PanaAce, Lrp., Evans v. Lioyp’s FURNI- 
TURE PALACE, Lrp., [{1925] Ch. 853; 95 
L. J. Ch. 140; 184 L. T. 241; [1926] B. & 
C. KR. 29. 

Under ‘‘ Right to inspect register of deben- 
ture holders & have copies.|—See 1908 Act, 
s. 102,’’ add as follows :— 


4796. Add. Annotation :-—Refd. Calico Printers’ 


Assocn., Ltd. v. Barclays Bank (1931), 145 
i ols 


4808. Add. Annotation :—Distd. Re Automatic 


Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 


4809. Add. Annotation :—Consd. Re Automatic 


Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 


baa w cite Annotation :—Refd. He Simms, -([1930] 


—.J]—LEMON v. AUSTIN Friars INVEST- 
MENT Trust, Lrp., No. 4637a, ante. 


4829a. Right of transferee to accrued interest.}|— 


oe KKIDNER, KIDNER v. KIDNER, No. 2224a, 
ante. 


4833. Add. Annolation :—Refd. Re Fenton (No. 2), 


fiz p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 


4838. Add. Annotation :—Refd. Re Fenton (No. 2), 


Kz p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178, 


4839. Add. Annotation :—Refd. Re Fenton (No. 2), 


Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 


4852a. Transferee informed that registration un- 


necessary.}—The debentures of a co. payable 
to K. or his ‘‘ registered assigns ”’ were trans- 
ferred by him. At the time of the transfer 
K. was indebted to the co. to a larger amount 
than the sum secured by the debentures. 
The co. kept no books for registering transfers, 
& on K. & his transferee applying to the 
secretary for registration, he told them it was 
unnecessary, & made no mention of the co.’s 
claim against K. On the co. being wound 
up :—Held: the transferee was entitled to 
prove as a creditor in respect of the 
debentures.—- Re COLONIAL & GENERAL GAS 
Co., LISHMAN’s CLAM (1870), 23 L. T. 40. 





4858a. 


Cases 4788a—4904a. HinGLIsSH AND Empire Digest SUPPLEMENT. 
4858. Add. Annotation :—Consd. British America 


Nickel Corpn. v. O’Brien, [1927] A. O. 369. 


.|—A co. issued mtge. bonds 
secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a Jarge block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme :—Held: the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was wulira vires.—-BRITISH 
AMERICA NICKEL CoRpPN. v. O’BRIEN, [1927] 
A. C. 369; 961.5. P.C.57; 1386 L. T. 615 ; 
43 T. L. R. 195, P. C. 








4872a. ——- Redemption at figure below par but 


above market price.|—-MBADE- KING  v. 
UsHER’s WILTSHIRE BREWERY, LTp. (1928), 
447T. L. R. 298. 


4883. Add. Annoialion :—Refq. Jacobs v. Batavia 


& General Plantations Trust, [1924] 2 Ch. 329. 


4904a. After twenty years—Reference to debentures 


in company’s published accounts.|—A co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no part of the principal or intcrest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest :—Held: 


PART III. BEE e SUB-SECT. 3.-— 
- (c). 








s i. -—The Apatco, 
Ltd., gave a debenture to M. to secure 
a certain sum, constituting a floating 
charge ovcr all the assets of the co. 
present or future, & prohibiting the 
creation of any mtge. or charge in 
priority to it. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase money of 
certain goods sold to it by W., & con- 
stituting « floating charge over the 
asrets so sold. Subsequently, W. 
recovered a judgment against the co. 
for portion of the money secured by 
his debenture, & issued execution, under 
which the sheriff seized goods of the 
co. M. claimed the goods & the sheriff 
interpleaded. M. then instituted a 
suit to restrain the sale of the goods 
by the sheriff :—Held : as regards the 
goods comprised within the second 
debenture, the rights of deft. under the 
said debentures were paramount to 
those of pltf.— MATHIESON vt. WAHLEN 
(1928), 28 S. H. N.S. W. 189: 45 
N.S. W. W.N. 47.—AUS., 


PART III. SECT. 34, SUB-SECT. 3.—I. 


st. Grounds for allowing or refusing— 
Under Sale of Shares Act, ile te 18) 





—Re SaALe oF SHARES ACT, UNITED 
GRAIN GROWERS, LTD.’8 Case (Sask.), 
[1918] 3 W. W. R. 92.—CAN. 


sv. Who may ve “ bcarer.’’|—Thero 
cannot be “ a bearer ” of a debenture 
consisting of -two or more persons 
holding the document in severalty, nor 
ean the bearer of a debenture assign 
a part of the principal sum or sums 
secured by the dobenture so as to 
create independent rights therein to 
different. persons at one & the samo 
time.— JAFFE (R.), LTp. v. JAFFE, 
[19382] N. 4. L. ht. 168,-—N.Z,. 


PART HI. SECT. 34, SUB-SECT. 3.-— 
« (a) i. 


sw. By extraordinary resolution— 
Adjourned mecting--—No notice of ad- 
journment— Whether adjournment con- 
tinuation of original meeting.|-—Re 
ARGYLE Moron Services, Lrv., [1932] 
1D.L. R.8t; 4M. VP. it. 88.—CAN. 


PART II, SECT. 34, SUB-SECT, 3.-- 
K. (a) ii. 


4863 ii. -.] —~ NATIONAL 
Trust Co. v. MARITIME COAL, RAILWAY 
& PowER Co., [1930] 2 D. L. R. 309.—-- 


CAN. 
44 


PART II. sos ot) SUB-SECT. 3,.—~ 


sb. Debenture stock issued by loan 
company.}—Debenture stock issued by 
a loan co. proceeding under Loan Com- 
panies Act, 1914 (c. 40), as amended by 
12 & 13 Goo. 5, c. 31, 8. 4, is not redeem- 
able at the option of the holder.— 
Scorrisi Wipows’ Fonp & Lire 
ASSURANCE SOCIETY v. CANADA PERMA- 
4053 63 O. L. Rh. 637.—CAN. 


PART III. SECT. 34, SUB-SECT. 3.-—M. 


sd. Stamp Act, 1891 (c¢. 39), 
s. 82 (1) (b) (i)—Markctable security— 
DPebenture.|—A Canadian co. had agents 
in the United Kingdom for the purpose 
of recovering money for loans on 
debenture. On receipt of the money 
the agents granted an interim receipt 
therefor, & informed the co. The 
debcnturo was then made out & 
completed by the co. in Canada, & 
was dispatched to the co.’s agents in 
the United Kingdom, for delivery to 
the lender there in exchange for the 
interim receipt :—Held: the debenture 
was assessable to duty as a marketable 
security under Stamp Act, 1871, 
8. 82 (1) (b) Q) as being issued in the 
United Kingdom, in respect that it 


the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, &.an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act.—Re ATLANTIC & Paciric FIBRE 
IMPORTING & MANUFACTURING Co., LTD., 
BURNHAM (VISCOUNT) v. ATLANTIC & PACIFIC 
FisreE ImMporTING & MANUFACTURING CO., 
Lrp., [1928] Oh. 836; 97 L. J. Ch. 8369; 140 
lL. T.18; 44 T. L. R. 702; 72 Sol. Jo. 598. 


4906. Add. Annotation :—Consd. Jacobs v. Batavia 
General Plantations Trust (1924), 93 
L. J. Ch. 520. 
4925. Add. Annolation:—Consd. Employers’ 
Liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 
4928a. ——— Holder of income-stock certificate. ]-— 
LEMON v. AUSTIN FRIARS INVESTMENT 
Trust, Lrp., No. 4637a, ante. 


4931. Add. Annotation :—Consd. National Pro- 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431 


4933. For the paragraph in the original volume 
substitute the following paragraph :— 
Due registration — Particulars of 
property charged insufficiently entered.|—A co. 
with the object of securing payment of its 
overdraft at pltf. bank ‘‘ demised ’’ to the 
bank a certain leasehold factory with all the 
movable ‘‘ plant used in or about the pre- 
mises ’’ for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
s. 93. In the particulars required to be filed 
pursuant to that sect. the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft. against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate “‘ that a mtge. or charge 
dated ’’—specifying the date & the parties 








Vol. X.-—Companies. 


Cases 4904a—4944a 


to the instrument—‘ was registered pur- 
suant to Cos. Act, s. 93.’’ On an interpleader 
issue to try the title of the bank as against 
the execution creditor:—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading.—NATIONAL PRo- 
VINCIAL & UNION BANK OF ENGLAND Uv. 
CHARNLEY, (1924]1 K. B. 4381; 938 L. J. K. B. 
241; 180 L. T. 465; 68 Sol. Jo. 480; [1924] 
B. & O. R. 37. 


4941. Add. Annolation :—Generally, Refd. National 


Provincial & Union Bank of 
Charnley, [1924] 1 K. B. 481. 


England v. 


4944a. Assignment of goods to discount company— 


Financing hire-purchase agreements.]—A co. 
carried on a furniture business largely by 
means of hire-purchase agreements, & in 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 75 per cent. 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 
become the purchaser. From that 75 per 
cent. there was, however, deducted a per- 
centage called the finance charge, which 
represented the discount co.’s profit. The 
balance of 25 per cent. of the purchase price 
was retained by the vendor co. out of the 
payments made by the hirer, 75 per cent. 
of such payments being secured collaterally 
to the discount co. by the issue of a serics 
of bills of exchange which were equal in 
number to the instalments payable by the 
hirer & which were accepted by the vendors. 
The agreements with the discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 


did not pass beyond the co.’s control, 
so0 as to create an obligation against 
the co. upon it, until delivery by the 
co.’s agents in the United Kingdom to 
the lender.—CANADA PERMANENT 
MORTGAGE CoRpn. v. I. It. COMRS., 
[1932] 8. C. 123.—SCOT. 


PART III. oe ge SUB-SECT. 4.— 


4920 iii. —-—- ——.]— Re HOLMES 
eal LTp. (1923), 58 I. L. T. 9.-— 


PART III. aed “a SUB-SECT. 4.— 


sf. Agreement to give security.) — 
Deft. co., having agreed to purchase 
from pltf. co. a motor, paid £100 on 
delivery, & agreod to give security over 
the motor for the balance, & a bill of 
sale was Ba ty but was not exe- 
cuted :— : tho agreement to give 
security had not created an equitable 
mtge., which, not be within the 
definition of ‘“‘ mtge.’’ in Cos. Act, 
1908, 8. 130 (11), was not rendered 
void by that sect. by reason of non- 
rogistration.—-NEW ZEALAND SERPEN- 


TINE Co., LTD. v. HOON HAY QUARRIES, 
LTp., [1925] N. Z. L. R. 73.—N.Z. 


sm. Assignment of book debts.j}— 
Where the assignor is a co. the aseign- 
ment of book debts must be registered 
in the offices of the County Court of 
the county in which the head office of 
the co. is situate & the head office 
moans the head office designated in the 
letters patent {incorporating the co., or 
in any bye-law that may be passed by 
the co. pursuant to Cos. Act, s. 32.— 
Re SMITH TRANSPORTATION Co., [1928] 
2D. L. R. 508; 62 0. L. R. 2033 10 
C. B. R. 48.—CAN. 


PART III. Pees ec SUB-SECT. 4.— 
e a e 


sy. Power of court—To imposc 
terms.|-——-In making an order under 
Cos. (Registration of Securities) Act, 
1918, 8. 7, granti an extension of 
time for the registration of dobentures, 
the ct. will, in a proper case, impose 
terms for the protection of the un- 
secured creditors of the co., although 
it will not do so except whore the 
circumstances e880 requiro.—Re 
LIMITED COMPANY (1928), 28 S. li. 


45 


N. S. W. 364 : 45 N. S. W. W. N. 91.— 
AUS. 


sz. What must be shown.}]—Where 
the time prescribed by Cos. Act, 1908, 
s. 130, within which a mtge. given 
by a co. is to be registered has expired 
it is essential that a co. applying for 
an extension of such time should in 
the supporting affidavit, in addition 
to giving full particulars relating to 
the grounds upon which the application 
is made, give a very full & complete 
statement of the financial position of 
the co., with information (j) as to the 
amount owing to unsecured creditors 
& the nature of the accounts, i.e. 
whether ordinary monthly accounts 
or of long standing ; (fi) as to whether 
there are any judgments outstanding 
against the co.; (fi!) as to whether 
any proceedings are ponding for winding 
up the co. & generally such full & 
complete information ag may be 
necessary to enable tho ct. to be fully 
seised of the position & to enablo it to 
determine whether it is necessary to 
insert in the order any words specifically 

rotecting unsccured  creditors.—Re 
sea a Co., [1928] N. Z L. R. 


PART UI. SECT. 84, SUB-SECT. 6.— 
B. (b) i. 


ference by appellate court.}—EasTERN 
Trust Co. v. Nova ScoTia STEEL 
CoaL Co., Lrp., [1927] 1 D. L. R. 421; 
59 N. Si. RR, 123.—CAN. 


PART III. SECT. 34, SUB-SECT. 6,— 
B. (b) ii. 


sa. What amounts to default in 
pryment of intcrest.J—It cannot be said 


co. went into voluntary liquidation, being 
insolvent :—Held: the agreements in this 
form were assignments on sale & purchase 
« not charges &, therefore, did not require 
registration under 1929 Act, s. 79.—He 
GEORGE INGLEFIELD, Lrn. (1932), 101 L. J. Ch. 
360; 147 L. T. 411; 48 T. L. R. 536, C. A. 


4975. Add. Annotations :—Apld. Thomas v. Todd, 


[1926] 2 K. B. 611. Refd. Gough’s Garages, 
Ltd. v. Pugsley, [1980] 1 K. B. 615. 


4977. Add. Annotation :—Refd. Fenton Textile 


Assocn. v. Lodge (1927), 96 L. J. K. B. 1016. 


4079. Add. Citations: —93 L. J. Oh, 42; 130 
49792. 


T. 178. 

Effect of voluntary winding up.|— 
Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver s0 to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made a the receiver as such he 
will be personally liable-—THomas v. Topp, 
[1926]2 K. B. 511; 95 L. J. K. B. 808; 135 
L. T. 377; 42 T. L. R. 494. 





4982. Add. Annotation :—Consd. Re Glyncorrwg 


Colliery Co., Railway Debenture & General 
Trust Oo. v. The Co., [1926] Ch. 951. 


4982a. Debenture containing floating charge & 


fixed charge—Priority given only in respect 
of assets subject to floating charge.)— 
Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject to the floating charge & 
not to assets subject to the fixed charge.— 
Re Lewis MERTHYR CONSOLIDATED COL- 
LIERIES, Lrp., LLoyps BANK v. THE Co., 
[1929] 1 Ch. 498; 98 L. J. Oh. 353; 140 L. 'T. 
321; 73 Sol. Jo. 27; 22 B. W. C.C. 20, C. A. 


4982b. Preferential payment of income tax— 


Assessment after appointment or taking 
possession of receiver.]|—— Under 1908 Act, 
s. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day of Apr. next before the 
date of the appointment of the receiver or , 
of possession being taken as aforesaid, but | 
not exceeding one year’s assessment, are under | 
1908 Act, s. 209, to be forthwith paid by the | 
receiver or person taking possession out of any » 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures :—Held: the expression in sect. 
209 “‘ assessed up to the fifth day of Apr.’’ 


Cases 4944a—5086b. ENnGLisH AND Empire Dicrest SUPPLEMENT. 


preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 

king possession, as the case may be.— 
GOWERS v. WALKER, [1980] 1 Ch. 262; 99 
L. J. Ch. 188; 142 L. T. 404; 46 T. L. R. 
150; 74 Sol. Jo. 41; 15 Tax Cas. 165; 
[1929] B. & C. R. 125. 


Annotation :—-Apld. He Cockell, Jackson v. A.-G. (1932), 
76 Sol, Jo. 495. 


4982c. Preferential payment of rates—Increase in 


rates after taking possession by receiver. ]— 
Where in the assessment of property relief 
has been claimed & in the first instance 
allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17), but subsequently disallowed, the 
resulting change in the amount of a rate 
payable in respect of that property takes 
effect as from the date of the making of the 
rate, as if the change had been caused by 
& proposal for the amendment of the rateable 
value. Consequently, where a receiver for 
debenture holders has taken possession of 
the property of the co. which issued the 
debentures, an increase in the amount of 
the rates due at the date of taking possession, 
which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessuient, is payable by the receiver as a 
preferential debt.—-Re AIREDALE GARAGE 
Co., ANna@ro-SouTH AMERICAN BANK  v. 
AIREDALE GARAGE Co. (1932), 101 L. J. Ch. 
289; 147 1. T. 372; 967. P. 312; 48 TLR. 
477; 30 L. G. R. 286, C. A. 


4987a. ——— Same receiver appointed by court— 


Form of order as to accounts.]|-——e ARCTIC 
ELECTRIC SUPPLIES, Lrp., ANSELL v. THE 
Oo. (19382), 48 T. La R. 8503; sub nom. 
Practice Nore, [1932] W. N. 793 178 
L.. T. JO. 281. 


5011a. Not appointed if hostile to debenture- 


holders.)—GiLEs v. NUTTALL, Housk 
IMPROVEMENT Assocn., Lrp. (1885), 178 
L. T. Jo. 352, C. A. 


50386a. Right to sue—On bills of exchange drawn by 


receiver—For goods supplied by company to 
acceptor.|—-Where bills of exchange, signed 
by ‘“‘R., Receiver, F, Ltd.,’’ as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., & pltf. had stated that 
it must be “clearly understood that I um 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves’’:—Held: the words 
‘** Receiver, F. Ltd.,’’ were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., & pltf. 
was entitled to recover against defts. upon the 
bills—KEtTrTLe v. DUNSTER & WAKEFIELD 
(1927), 188 L. T. 158; 43 T. L. R. 770. 


means ‘‘ assessed for a period ending on the 5036b. Power of sale—Contract subject to approval 


fifth day of Apr.,” & therefore the right to | 


&  TRusts & 


GUARANTEE Co., LTv. vt. 
DRUMHELLER POWER Co., [1924] 2 
D. L. E 208; (1924] 1 W. W. 


PART II. SECT. 3 
B. ( 


sc. On oecnpation of ecompany.J--A 
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of court—Time for obtaining approval— 


that there has been default until recelver appolnted by debenture- 
ne has been Hg oF payment a ren under a raat ate ree col: 
4988 i. DMiscreli rt © place, or one o © places, name btituting him agent of the cv. gave 
Ce ee odessa in the bond for payment of interest.— the debenture, does not exercise an 


independent possession of bis own, but 
his entry on & the assumption of con- 
R.1029. trol over the co.’s prope leaves tho 


co, still in occupation in point of law.— 


AUSTRALIAN MUTUAL PROVIDENT 
4 a B-SECT. 6.—  Socrery v. PUBLIC hae ge ecalen 
» a . a 


LAND, {1931] Argus. 
A. L. J. 213.—AUS. 


5067a. 


Before completion.]—-Where, in a debenture- 
holders’ action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no dnbe is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31, 1927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land & cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Nec. 31,1927. By clause 14 it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., & on Jan. 10, 1928, the 
purchasers’ solrs. wrote to the debenture- 
holders’ solrs. repudiating the contract & 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed :—Held: the purchasers were 
entitled to repudiate the contract & to be 
repaid their deposit: money, together with all 
interest earned by such deposit, from the 
date of its payment to the vendor.—He 
SANDWELL PaRK COLLIERY Co., FIELD v. 
THE Co., [1029] 1 Ch. 277; 98 L. J. Ch. 229; 
140 L. T. 612. 


5064a, —- —— ——-.]—A deed of floating 


charge on the assets of a co. gave power to 
the trustee to appoint a receiver & manager, 
who was expressed to be the agent of the 
mtgor. :--Held: onareceiver duly appointed 
under the power entering into possession of 
the premises & commencing to carry on the 
business of the co., there was a change of 
occupancy within Poor Rate Assessment & 
Collection Act, 1869 (c. 41), s. 16, & Public 
Health Act, 1875 (c. 55), s. 211 (38).— 
RICHARDS v. KIDDERMINSTER OVERSEERS ; 
RICHARDS v. KIDDERMINSTER Corpn., [1896] 
2 Ch. 212; 65 L. J. Ch. 502; 74 L. T. 483; 
Ad W. R. 505; 12 T. L. R. 340. 


alnnotations :-——Consd. Re Marriage Neave & Co., North of 
England Trustee, Debenture & Assets Corpn. v. Marriage, 
Neave & Co., (1896] 2 Ch. 663. 


Distd. National Pro- 
sir taicaaea v. Onited Klectric Theatres (1915), 85 L. J. 


-.J]—Pltf. assocn. brought an 
action against defts., C. & Co., & L., managing 
director of theco. Since the matters relevant 
to the action the debenture-holders of C. & 
Co. had gone into possession under the 
gba of their debentures, & had appointed 

- as receiver & manager. L. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 


Vol. X.—Companies. Cases 5036b—5105a. 


possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debenture-bolders, 
& an order could not be made against C. & 
Co., to produce them :—Held: there might 
be documents which were such that C. & Co. 
itself would have the right to inspect for the 
purposes of the action, C. & Co. having a 
right to redeem them, & the right of inspec- 
tion of C. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co.— FENTON TEXTILE ASSOCN., 
Lip. v. LopDGB, [1928] 1K.B.1; 96L.J.K.B. 
1016 ; 187 L. T. 241, 0. A. 


§067b. ——— —-— Right to ards debenture of 
a co. empowered the holder to appoint a 
receiver & manager, & provided : ‘‘ A receiver 
& manager so appointed shall be the agent 
of the co. & shall have power to take 
possession of & get in the property hereby 
charged.”” A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft. for the purchase of land from 
the co. & forfeiture of the deposit, & alter- 
natively for specific performance :—Held: 
the debenture empowered the receiver & 
manager to bring the action without the 
co.’s consent.—M. WHEELER & Co., LTn. v. 
WARREN, [1928] Ch. 840; 97 L. J. Ch. 486 ; 
139 L. T. 543; 44 T. L. R. 693, O. A. 


5069a. -|—FENTON TEXTILE ASSOON., 
Lrp. v. LODGE, No. 5067a, ante. 


5091. Add. Annotation :—Apld. Thomas v. Todd, 
[1926] 2 K. B. 611. 


5095a. ——— —-—.]}-—Re NEw ZEALAND MIDLAND 
Ry. Co., SmitH v. LuBBocK, [1901] W. N. 
105; revsd. on other grounds, [1901] 2 Ch. 
357, C. A. 

Annotation :—Refd. Re Glasdir Copper Mines, Ltd., English 
Electro Metallurgical, Ltd. v. Glasdir Copper Mines, Ltd., 
[1906] 1 Cth. 368, 

5105a. ——_— -—— All debenture-holders not before 

court—Sale subject to approbation of judge. | 
—In a debenture-holders’ action, when the 
property comprised in debentures is in 
jeopardy, an immediate sale will be ordered 
under R. S. C., Ord. 51, r. 1B, on motion for 
judgment on admissions in the pleadings, 
but, unless all the debenture-holders subse- 
quent to pltfs. are parties to the action, the 
order will be for sale with the approbation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to approve the conditional 
contract for sale.—Re CRIGGLESTONE CoaL 
Co., STEWART v. CRIGGLESTONE COAL Co., 
[1906] 1 Ch. 623; 75 L. J. Ch. 307; 94 L. T. 
471; 54 W. BR. 298; 50 Sol. Jo. 240; 138 
Mans. 181. 


PART IIT. eal % SUB-SECT. 6.— 
~ (e). 


sh. Duty to preserve & carry on under- 
laking as going concern.}—NATIONAL 
TrRvusT Co. v. DOMINION IRON & STEREL 
yeas 8.), {1927} 3 D. L. R. 1063.— 


PART III. BRUT. wr mala 6.— 
. (a). : 

sd. Jurtsdiction of court to order—~ 

In winding-up proccedings—On petition 

jor conveyance to bs ps of com- 

pany’s equity of r ption.}—Re 


Egsrx LAND & TIMBER Co., TROUT'S 
CasE (1891), 21 O. R. 867.—CAN. 


D. (b). 


sf. Jurisdiction of court to order— 
In winding-up proceedings——On petition 
for conveyance to mortgagee of company's 
equity of redemption.}—Re Eesex LAND 
& TIMBER Co., TRouT’s Case (1891), 
21 O. R. 367.—CAN, 
_ 80. Jurisdiction to order sale—Forcign. 
immovables.}—A mining co. iIncor- 
porn’ in Victoria executed a de- 

enture whereby it charged all its 
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undertaking & assets. The assets 
included mineral leases & mineral 
casement licences in respect of land 
situate in Tasmania & fixtures on that 
land. Pursuant to the terms of the 
debenture the debenture-holder ap- 
pointed a receiver & manager of the 
property charged, with power to sell. 
The debenture-holder took out an 
originating summons for an order 
sanctioning the sale of the property 
by the receiver & manager :—AHeld: 
there was jurisdiction to entertain the 
application.— Bonn v. Norts Mount 
FaRRELL Co., No Lrastiurry, [1931] 
Vv. la Rh. 144 : Argus L. RR, 88.—AUS. 


5134a. ~—-— 


5149a. 


Siiia. Short cause—Copies of affidavit in support— 


Necessity for.J—Re CHuRcH STRETTON 
MINERAL WATER Co., Lrp. (1904), 52 W. R. 
375; 48 Sol. Jo. 299. 


5120a. Conduct of action—To whom given—Inde- 


pendent party—-When desirable.|—The con- 
duct of a debenture holder’s action begun by 
a@ person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, 
may be given by the ct. to an independent 


party. 

One of the objects of the co. was to buy & 
let premises for use as flats & clubs. Its 
first directors were pltf. & his nominee, but 
it was in substance a ‘‘ one man’”’ co. with 
pltf. as managing director. It granted leases 
of certain premises to the S. syndicate, of 
which the directors were pltf. & the same 
nominee, The co. agreed to pay a yearly 
salary to pltf. & guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases: &, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, pltf. becoming 
the holder of a number of them, & also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 
Syndicate charged by the debentures was 
appointed, & pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought & the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship: & this summons 
asked that the conduct of the proceedings 
should be vested in appct., another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders :—Held: as the trans- 
actions of pltf. with the co. had never been 
investigated, & as it had so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person.—Re SERVICES 
CLUB ESTATE SYNDICATE, Lrp., MCCANDLISH 
v. THe Company, [1930] 1 Ch. 78; 99 
L. J. Ch. 33; 142 L. T. 127. 


-}—Re GuTTaA PERCHA CORPN., 
Ltp., THORNTON v. GUTTA PERCHA CORPN., 
Lrp., [1899] W. N. 251; 44 Sol. Jo. 133. 


Application of assets—Deficiency.|— 
In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 
(2) costs including remuneration of receiver, 
(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 





5184b. 


Cases 51lla—5186a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


neration, (4) pltfs.’ costs of action, (6) pre- 
ferential creditors, (6) debenture-holders.— 
Re GLYNCORRWG CoLLImRy Co., RAILWAY 
DEBPNTURE & GENERAL Trust Co. v. THE 
Co., [1926] Oh. 951; 96 L. J. Ch. 48; 70 
Sol. Jo. 857; sub nom. Re GLYNCORRWG 
CoLLIERY Co., Re Ratsway DEBENTURE & 
GENERAL TRUST Co., 136 L. T. 159. 


5149b. ———.|—-Re BuRRADON & COXLODGE COAL 


Co., Lrb. [1929], W. N. 15. 


5170. Add. Annotation :—Refd. Re Glyncorrwg 


Colliery Oo., Railway Debenture & General 
Trust Oo. v. The Co., [1926] Ch. 951. 


5184a. On authority of recelver—To carry on 


business of company.]—THomas v. Topp, 
No. 4979a, ante. 

To enforce rights under Landlord & 
Tenant Act, 1927 (c. 36), s. 5.J—-A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1925 
the co. issued a debenture by which it 
charged all its undertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under above sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23, 1929, commenced 
an action in the county court in the name of 
the co. to obtain the grant of a new lease. 
On Oct. 15 a compulsory order was made to 
wind up the co. & a liquidator was appointed : 
—Held: the right to apply for a renewal of 
the lease under above sect. was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co.—GOUGH’s GARAGES, 
Ip. v. Puastey, [1930] 1 K. B. 615; 99 
L. J. K. B. 225; 1431. T.38; 46 T. L. 2. 
283 ; 74 Sol. Jo. 215; 28 L. G. R. 239. 





Annotation :—Retd. Smith v. Metropolituh Droperties Co., 
[19382] 1K. B. 314. 


5186a. ——— —-~—- ——— Who should sue for con- 


tribution—Liquidator.]—Where in a winding 
up the general asscts are insufficient for the 
payment of the preferential creditors of the 
co., the proper pltf., in an action under 
sect. 209 of 1908 Act, to recover contribution 
from a debenture-hdlder with a floating charge 
towards payment of a preferential debt is 
the liquidator acting in the name of the co.--- 
WESTMINSTER CORPN. & UNITED TRAVELLERS 
CLUB Co., Lrp. v. CHAPMAN, [1916] 1 Ch. 
161; 85 L. J. Ch. 334; 114 L. T. 63; 80 
J.P. 74; [1916] H. B. R. 12. 


51301. Ez parte application.}--A 657 0. L. R. 499; 5 C. B. RR. 835.—- 
receiver ought not to be appointed ex CAN. 


PART III. SECT. 34, SUB-SECT. 6.— 
E. (c) ii. 


5122 i. Who may sue. -—DOWNER v. 
EB LoHnen (1930), 66 O. Li. RR. 279.— 


PART III. SECT. 34, SUB-SECT. 6.— 
E. (d). 


sk. Affidavits — Made before in- 
slitution of proceedinga—Inadmissible. } 
Dee in es Co., rive v. 
UMHE OWER Co., [1924] 2 
Di LR 208; [1924] 1 W. wok dos. 


p., especially for the purpose of taking 
possession of & managing a going 
business, except in extraordinary 
clrcumstances.-~TRuUBsTS & GUARANTEE 
Co., LTD. v. DRUMHELLER POWER Co., 
[1924] 2 D. L. R. 208; [1924] 1 
W. W. R. 1029.—CAN. 


PART Ill. SECT. 34, SUB-SECT. 6.— 
E. (f) ii. 


6148 i. Form of judgment.}—MARTIN 
v. CLARKSON, [1925] 4 D. L. R. 232; 
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PART HII. SECT. 34, SUB-SECT. 7. 

sj. Competition between ee & 
receiver——Liquidator preferred. )—Where 
there is a question of compotition 
between a Hquidator & a receiver 
aoe by the ct., at the instance 
of debenture-holders or mtgees., the 
ct. ‘will ordinarily, in tho exercise of its 
jurisdiction, give preference to the 
liquidator.—Jic HARKHAREE COL- 
LIERIES, Lr. (1930), I. li. RK. 58 Calc. 
946.-—-IND. 


5316a. 


PART Ill. SECT. 34, SUB-SECT. 8. 


5186b. Debenture given for money bondi fide 


advanced—After knowledge of presentation 
of petition for winding up.|— The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such biden does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co.—He Park Warp & Co., Lrp., [1926] 
Ch. 828; 95 L. J. Ch. 584; 1385 L. T. 575 ; 
70 Sol. Jo. 670; [1926] B. & C. KR. 94. 


5194. Add. Annotation :—Consd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


5814. Add. Annotations :—-Distd. Re Stanton, Hogg 


v. Maule (1927), 44 T. L. R.118. Refd. Re 
Stanton, [1928] 1K. B. 464. 
5316. Add. Annotations :—Consd. Re Stanton, 


Hogg v. Maule (1927), 44 TIT. L. R. 118; 
Refd. Re Stanton, [1928] 1 K. B. 464. 


May decide validity of debentures.]— 
Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a co. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors :—Held: the county ct. judge had 





Whether interest payable after 


5846. Add. Annotation :—Refd. 


§357a. 


for the winding-up of o co. to the 
sheriff ct. only where the capital of the 
co. paid up or credited as paid up does 


Cases 5186b—-5357a. 


jurisdiction to entertain the liquidator’s 
application, &, as he had done so, his dis- 
cretion could not be interfered with.—Re 
F. & H. Sranron, Lrp., [1928] 1 K. B. 
464; 97 L. J. K. B. 181; 188 L. T.175; 44 
T. L. R. 118; [1927] B. & C. R. 187, D. C. 


Vol. X.—Companies. 


5337. Add. Annotation :—Refd. Loch v. Black- 


wood, [1924] A. O. 783. 


Williams v. 
eae Assurance Co. (1932), 37 Com. Cas. 
304. 


5354. Add. Annotation :—Refd. Loch v. Black- 


wood, [1924] A. C. 783. 


5857. Add. Annotation :—Refd. Loch v. Black- 


wood, [1924] A. O. 783. 


(a co. was registered in Barbados 
under Cos. Act, 1910, of Barbados, as a 
take co., in order to carry on testator’s 

usiness & to divide the profits of it between 
members of his family entitled under his will 
to share them; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, & that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 
petitioners’ shares at an under-value :— 
Held: the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect.; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 





[1927] 2 D. L. R. 964.—CAN. 
sp. Control by one _ sharcholder.}-— 


maturity of bond--Combinced cffcct of 
trust decd, debenture bonda. ]—- 
TrRusTS & GUARANTEE Co., LTD. v. 
CONTINENTAL SUPPLY Co., Lirp., (1932] 
1 W. W. FR. 921.—CAN. 


PART HI. SECT. 35. 


sm. Meaning of *“* being wound up ’”’ 
—Under Companies Ordinance, 1901 
(c. 20), 8. 47.}—-The words do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, but 
mean a Winding up of a co. in the 
sense of a realisation of the assets, a 
distribution of the proceeds among 
creditors & an adjustment of the rights 
of shareholders among themselves, & 
therefore a co. may be “* being wound 
up ’’ in this sense under Bkpcy. Act, 
as well as under either Dominion or 
provincial Winding-up Acts.—RHe IRMA 
CO-OPERATIVE Co., LTD., Re LOVE & 
KNunson, [1925] 1D. L. BR. 27; [1924] 
3.W. W. R. &50.—CAN. 

sn. Whether proceedings under Bank- 
ruptey Act ition precedent.|— Leave 
may be given a co. to institute pro- 
ceedings under Winding-up Act, & a 
winding-up order made, although pro- 
ceedings have not been instituted in 
bkpcy. by petition for a receiving order 
or by authorised a ont.—Re 
MCARTHUR LUMBER & FUEL Co., LTp., 
1931} 3 W. W. lt. 162; 40 Man, L. R. 


PART III. SECT. 86, SUB-SECT. 1.—A. 


e i. To remit to Sheriff Court.j— 
Held : under Cos. Act, 1929, s. 116 (3), 
the ct. has power to remit a petition 





not excecd £10,000.—Re CHANEY & 


~ t. Add ** revsd. 14 8. O. R. 624.” 


PART III. ashe aah SUB-SECT. 1.— 
e t ¢) e 


li, ———.}-Re ALBION MACHINE Co. 
(N. S.), [1929] 1 D. L. R. 274; 10 
C. B. r 240.—CAN. 


PART III. SECT. 36, SUB-SECT. 2.—B. 


ni Delay not accounted for.}— 
Re SOUTHLAND WOOLLEN MILIS, I.TD., 
[1929] N. Z L. R. 289.—N.Z. 


PART III. SECT. 86, SUB-SECT. 2.— 
Cc. (a). 





a {, ———.J—Where the notice pro- 
vided for by Winding-up Act, R. S. C., 
1906 (c. 144), a. 4, has not been served, 
& a potition for a winding-up order is 
presented, the question whether the 
co. is ** unable to pay its debts as they 
become due,’’ within sect. 3 (a), must 
he determined by the ct. upon the 
material filled.—Re Mrno Wurat Co., 
Lrp., [1925] 2 D. L. R. 1170; (1925) 
1 W. W. RR. 1142; 35 Man. L. R. 1; 
5 C. B. R. 707.—CAN. 


PART HI. iad 86, SUB-SECT. 2.— 
« (A). 

di. ——- ———,]—Re JAMES LUMBERS 
Co., Lrp., [1926] 1 D. L. R. 173; 58 
O. L. R. 100.—CAN, 

d ii. —— -——.] — Fe BRITISH 
Empmem STreet Corpn., LTp. (N. 8.), 
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Under sect. 162 (vi) of Indian Co.’s 
Act, 1913, which provides that a co. 
may be wound up by the ct. if the ct. 
is of opinion that that course is just 
& equitable, the fact that one share- 
holder has a Prepon cers ung voice in 
the co.’s affairs, by roason of owning 
or controlling a large number of shares, 
is of itself no reason for a winding-up 
order.—Rimron Press & SUGAR MILL 
Co. v. GOPAL CHETTI (1931), 58 L. R. 
Ind. App 416.—-IND. 


PART III. gece 86, Sue neors 2.—— 





fi. Property of speculative value.) 
—Appct. was a minority sharcholder, 
holdi 37,500 shares of the total 
capitalisation of 2,000,000 shares. 
The property owned by the co. was 
an undeveloped mining location of 
merely speculative value. The joca- 
tion was intact & there were practically 
no Habilities, but the actual cash in 
the treasury was trifiing :—Held: the 
case was not brought within the class 
of cases in which a winding-up is 
ordered, because the whole substratum 
of the undertaking has disappeared.— 
Re JuRY GOLD MINE DEVELOPMENT 
Co.. LTp., [1928] 4 D. L. R. 735; 63 
O. L. R. 109.—CAN. 


there has beon depreciation in the value 
of its assets, or that the asscts had 
become frozen instead of Hquid, did 
not establish the disappearance of the 
substratum.—Re Toronto FINANcE 
Corpn., {1930} 3 D. IL. R. 882; 68 
O. L. R. 351.—CAN. 


e 





Cases 5357a—5585. 


rovision to a winding-up order.—LooH v. 
LACKWOOD (JOHN), Lip., [1924] A. O. 783 ; 
93 L. J. P.O. 257; 181 L.T. 719; 40 T.L. RB. 
732; 68 Sol. Jo. 785; [1924] B. & C. RB. 209, 


P. C. 


53864a. ——-- ——— -——-.]}—Re ELEcrRic Arms & 
AMMUNITION SYNDICATE (1891), 35 Sol. Jo. 


S818. 
5872. Add. Annotation :—Refd. 
wood, [1924] A. 0. 783. 


5888. Add. 
wood, [1924] A. O. 783. 


5397a. ——— Omission to hold general meetings or 


PART Ill. SECT. 36, SUB-SECT. 2.— 
D. (b) ii. 


li. ——— ———..}—Fte DOMINION STEEL 
Coren. (N. 8.), [1927] 4 D L. R. 
337.-—CAN. 

m i, —-—.}—-Where a co. having for 
its main object the manufacturing & 
dealing in cement had failed to com- 
mence business for a period of 5 years 
folowing its incorporation, but an 
apparent majority of sharcholders were 
then desirous to commence the manu- 
facture of hydrated lime in accordance 
with one of the subsidiary objects, on 
a petition i a shareholder for com- 
pulsory winding up on the grounds of 
delay in commence business, & that 
it was just & equitable that the co. 
should be wound up :—Held: the 
delay not having been satisfactorily 
explained, & it appearing that there 
was no prospect of the co. commencing 
business either in accordance with its 


main object or the subsidiary object, 
the substratum of the co. had gone & 
petitioner would appoar entitled to an 
order for compulsory win -up on 


either ground alleged.—Re NATIONAL 
‘PORTLAND CEMENT Co., LTD., [1930] 
N. Z. L. R. 564.—N.Z. 


PART III. ask 386, SUB-SECT. 2.— 

5384 i.. ~. }—Although a co. may 
be wound up where there is a complete 
deadlock in its management, where 
a& substantial majority of the share- 
holders are opposed to the making of 
the order, whore the petition {is the 
outcome of a mere domestic quarrel, 
& where no substantial advantage will 
accrue from the granting of the order, 
an order wil) not be made.—Re 
Suirpway Jron Bett & WiRE MANv- 
FACTURING Co., LTp., [1926] 2 D. L. R. 
887; 58 O. L. R. 585.~CAN, 


t i--— Differences between two sole 
members.}—Whbere resp. had treated 
the co. as his own business in such a 
way as to dostroy his fellow-share- 
holder's confidence in the impartiality 
of his administration :-—Held: it was 
just & equitable that the co. should be 
wound up.—THOMSON v. DRYSDALE, 
(1925) 8S. C. 311.—SCOT, 


t ii. Deadlock caused by peti- 
tioners.J---Winding-up order refused. 


—Re JAMES LUMBERS Co., LTD., 
tg36) 1 D.L. R.173; 580. L. R. 100. 
——CA e 


t iii. -]}-—At the time of the 
presentation of the petition there were 
ony four directors, whereas the co. 
under its bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the co.’s affairs :— 
Heli: if any deadlock existed it was 
created by the petitioners & was not a 
ground for ordering winding-up.—J2e 
ToRONTO Financn Corpn., [1930] 3 
te L. I. 882 ; 65 QO. L. Re 351.-~ 











PART III. SECT. 86, SUB-SECT. 2.— 
D. (6). 


53978 i. ——- —-— Managing director 
conducting affaira as though company 


Loch v. Black- 
Annotation :—Consd. Loch v. Black- 


ENGLISH AND Empire Digest SUPPLEMENT. 


to submit accounts.|—Locu v. BLAcKWOOD 
(JOHN), Lrp., No. 


5454a. Petition for winding up of unregistered 
foreign company dissolved before 1929 Act.]— 


57a, ante. 


Re Russian & ENGnisH BANE, No. 8548b, 


post, 
5580. 





Whether vacation included in calcula- 


tion.]|—The seven days required by General 


Orders No. 2 made upon the Cos. Act, 1862, 


may be counted in the vacation.—lRe 


LONDON 


INDIA 


RUBBER Co. (1866), 14 


W. R. 594, L. O. 


8. 0. 83.—SCOT. 


PART Ill, SECT. 36, SUB-SECT. 3.—A 


sg. Leave to Le erred from order— 
When granted. }—Winding-up Act, 1927, 
8. 103, applies to an application for 
leave to appeal from an ordecr allowing 
or dismissing a potition to wind up a 
co. Leave to appeal should not be 
granted, however, unless there appears 
to be some reason for doubting the 
validity of the judgment in review. 
“Future rights ’’ in sub-sect. (a) of 
said sect. 103 should be given a wide 
interpretation; & the question to be 
raised on the intended appeal from an 
order dismissing a winding-up petition 
may involve future rights although the 
applicant for leave to appeal is merely 
a shareholder & not. a creditor.—Re 
CANADA NATIONAL FIRE INSURANCE 
Co., [1930] 3 W. W. R. 209; 39 Man. 


lL. R. 195.— CAN. 

sh. Security on appeal—Eztension of 
time for giving.J—The Ct. of Appeal 
has no power to extend the time for the 
giving of the security which Companies 
Winding-up Act, R. S. S. 1920 (c. 82), 
requires to be given when an appeal is 
taken from order or decision in a 
proceeding under that Act. Reap.’s 
approval of the appeal book prior to 
the expiration of the time within which 
the security had to be given was held 
not to have been a waiver of his right 
to the security..—SHAUNAVON But- 
CHERS, LTD. v. BURNESS, [1930] 1 
W. W. KR, 760; 3 D. L. R. 656; 24 
S. L. IR. 399.—CAN. 


hts ee business. J—BAIRD v. LEES, 
(1924) 


PART III. SECT. 36, SUB-SECT,. 3.— 
B. (b) ii. 


c i. ——.}~-Pctitioner herein, 
the holder of bonds of the co., which 
gave him in the words thereof a “‘ first 
floating charge ’’ on ‘‘ the undertaking & 
all the assets of the co., both present & 
future ’’:—-Held: to have a right to 
apply for a winding-up order & to have 
mado outa case therefor. Ho was not 
obliged to proceed on the covenant to 
pay in the bonds and by way of judg- 
ment & execution rather than by way 
of the procecdings for a winding-up 
ordcr.—Jte M1p-WEsT GLAss Co., LTD., 
[1931] 3 W. W. R.165; 40 Man. 1. €. 
289.—~-CAN. 


PART II]. SECT. 86, SUB-SECT. 3.— 
B. (b) iv. 





qi. —— —— ——.]} —A petition for 
the winding up of a oo., filed by a 
creditor with the view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ct. & should 
be dismissed.—Pypa SATYARAZU v. 
GUNTUR CoTTON & ParEeR MILLIS Co., 
ae (1924), IL. L. R. 48 Mad. 267. 


5439 ii. . }-—SMITHFIELD 
CoLtp StTorace & ExXporr Co. oF 
Sours Arrica, LTp. v. LEVER (1924), 
45 .N.L. R. 73.—S. AF. 


PART III. ear ey Pac 3.-—- 
. (0) i 
5484 i. Executor of deceased share- 
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animemmmaameaed 





5585. Add. Citation :—[1889] W. N. 1. 


holder.J}—Held: entitled to 
@ winding-up petition, although his 
name had not been entered in the books 
of the co. as the holder of the shares, 
& notwithstanding that e@ coO.’s 
Act of incorporation L_provaded that 
certain formalities m be observed 
before the co. was obliged to recognise 
as @ shareholder a person who had 
become such by transmission by law.— 
Re GREAT WEST PERMANENT LOAN Co. 
& WINDING-Up Act (Man.), [1927] 2 
WwW. Ww. R. 15.—CAN. 


PART Nil, ae Be puneees: 3.— 


present 


li. General ee ay up detri- 
mental iv all concerned. }—Winding-up 
order set aside.—Re SHiIPwAY IRON 
BELL & WIRE MANUFACTURING Co., 
Ltn., [1926] 2 D.L. R. 887; 680. L. R. 
585.—CAN, 


PART II. SECT. 86, SUB-SECT, 3.— 
D. (a) ii. 

qi. ————- Exceptional circumstances. } 
—A croditor of a co. presented a 
petion for the wanyin’. up of the co. 

y the ct. Tho co. had gone into 
voluntary liquidation, & the petition 
WAS cpus on the ground that the 
majority of the creditors desired tho 
voluntary winding up to be continued, 
A statement of the co.’s affairs 
showed that its liabilities amounted 
to £335,000, while its assets were 
estimated at £9,300; that about 
£116,000, stated to be irrecoverable, 
had been advanced to directors of the 
co.; & that the co. had received large 
advances from associated cos., part 
of which were completoly secured. 
Creditors to the extent of £300,000, 
including one whose claim. amounted 
to about two-thirds of the co.’s whole 
indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
#5,000 only, was the sole creditor who 
omcoles to the co. being wound up 
voluntarily :—Held: although as a1 
general rule the co. would have regard: 
to the wishes of a majority of creditors, 
the circumstances were of such a 
7 egnoa character that an exception to 
the general rule should be made, & a 
winding-up order pronounced.—Bovu- 
BOULIS v. MANN, MACNEAL & Co., LTp., 


PART IIL SECT. WA SUB-SECT. 3.— 
» a a 


sl. Oreditor’s netition——-Statement of 
debt.j\—A petition presented by a 
creditor for the win up of 4 co. 
under Cos. Act, 1863, s. 81, ought to 
set forth the debt in respect of which 
the petitioner claims to a creditor, 
together with the particulars of such 
debt, but, semble, is not precluded 
from alleging simpliciter that he is a 
creditor. Where a petitioner sats 
one debt & gives evidence of another 
the aa if va in case of sur- 
prises be cured by the amendment of 
etition or the adjournment of the 

b — ARRIER REEF TRAD- 
ma oo LTp. (1929), & BR. (Q.) 177.— 


§590a. ———- Effect on right to costs.|—Pracricn 
Notas, [1929] W. N. 66; 167 L. T. Jo. 245. 

5605. After this case add :— 

-}—See, now, 1929 Act, s. 205 (5). 

5648. Add. Annotation :—Refd. Re City Life 
Assce., [1926] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.|—Practrice Notr 
(1980), 69 L. Jo. 268; [1930] W. N. 78. 

5708. Add. Citation :—[1889] W. N. 1. 

$711. After this cage add :— 

.]—See, 
Rules, 1929, r. 36. 

5815a. ~+-e KATHERINE ET CIE, 
No. 5959c, post. 

5819. After this case add :— 

-}+——-See, now, 1929 Act, s. 175. 

5829. Add. Annotation :—-As to (3) Folld. Re 
ae (Foreign), Ltd. (1932), 48 T. L. R. 

o, 

§841a. Issue of debenture—-For money advanced to 
company for payment of wages.] —- Re Park 
WARD & Co., LTD., No. 5186b, ante. 

5881. Add. Manolations: -— Distd. Re Stanton, 
Hogg v. Maule (1927), 44 T. L. R. 118. 
Refd. Re Stanton, [1928] 1 K. B. 464. 

5890. Add. Annotation :—Refd. Hearts of Oak 
Assurance Co., Ltd.v. A.-G. (1931), 47 
T. L. R. 579. 

5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation—Right of successful 
applicant to costs.|\—Re AMUSEMENTS CON- 
STRUCTION Co., Ltp., [1927] W. N. 7. 

5938. Add. Annclation pany 9 to (2) Refd. Re Home 
& Colonial Insurance Co., [1930] 1 Ch. 102. 


5959a. Duty to refund sum paid to company without 
consideration.] — Ite pecan FINANCE & 
GUARANTEE Coren., Tp. Gennes 69 L. Jo. 
283; 169 L. T. Jo. 305; [1930] W. N. 84. 

5959b. Duty of liquidator of private company. ]— 
The question arose in this case whether resp. 
had shown through a private co. a title under 
which he had become the assign of leasehold 
premises within sect. 95 of- St. John’s 
Municipal Act, 1921, & as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Resp.’s title was faulty & certain 
transactions under which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ct. to be an assign, a private 














now, Winding-up 





Lrn., 





PART Ill. SECT. 36, SUB-SECT. 3.— 
E. (h). 


sm. Ezamination of petitioner— 
pol ear rnth by shareholders for second 
lication.|—-Application refused.— 
winema ts Act, Re GREAT WEST 
PERMANENT LOAN Co. (Man.), [1927] 
2W. W. x. 433.—CAN. 


PART III. SECT. ns SUB-SECT. 4.— 
mi, -—— eae of goods—Monthly 


120. —AUS. 


deliveries—-Company in default o pay- 
Liat oasetro% deliveries. }—-HAMIL 

AMILTON STEEL (doth) sl, Power to ap 
18 "0. W. R. 739; 20.W.N 93 tions—As to w 
O. L. R. 270.—-CAN. ship of bonds. 


PART IIL. SECT. oe SUB-SECT. 8.-—B. 


st. Liability to justi, 


or proof 0. 

quidator can ‘be called upon 
ify an expense incurred by 

in the course of liquidation, 
articular evidence of negligence or 
reach of trust must be 
the case can_be left to a jury.—NEWw sa. 
hg yal FREEHOLD GOLD ae 
» LTD. v. MILES, [1928] St. 


PART III. mca wr SUB-SECT. 8.— 


ow to la Sor direc- 


}—R Rik & Kun, Lrp., 
[1930] 2 W. W. R. 274.—-CAN. 


Vol. X.—Oompanies. Cases 5590a—5973. 


co. not being regarded as a corpn. distinct 
from the persons composing it & irregularities 
in connection with its liquidation being 
regarded as permissible :—-Held: the duties 
& responsibilities of the liquidator of a 
private co. are as serious as of any other co., 
& a private co. is distinct from the persons 
composing jt; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the surplus assets, & for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Resp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities.—DrircHaM »v. MILLER 
(1931), 100 L. J. P. C. 177; [1931] B. & 
GC. R. 86, P. C. 


Power to disclaim onerous property.]— Sec 
1929 Act, 5. 267, 


5959c. Application for leave-—What court 
will consider—Effect on interested parties. ]-— 
(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
co., the ct., in exercising its discretion, 
may take into consideration the effect of the 
disclaimer on interested parties. 

The liquidator of a co. holding a lease 
applied for liberty to disclaim the lease. The 
lessors, who were relying on certain guarantors 
for the payment of the rent & performance of 
the covenants, opposed the application, on 
which the registrar made no order save as to 
payment of costs. On a motion before the 
ct. by way of appeal :—Held: as the lessors, 
who were entitled to appear, would suffer 
substantial injury if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co. does not effect 
a cessio bonorum, & the property of the co. 
remains vested in the co. as before; whilst 
in a bkpcy. the property of the bkpt. 
vests in the trustee (MaucHam, J.).—WAe 
KATHERINE ET CIB, Tep., [1982] 1 Ch. 70; 
101 L. J. Ch. 913; 146 1. VT. 226; [1937] 
B. & C. R. 121. 

5972. Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 
5973. After this case add :— 
——. —--— .] — See, now, 1929 Act, s. 191. 


enditure— 
easance, }— 


Paog OCo., Lrp. v. TULLY << tpt 

FARMERS "Pack Co., LTp HAVE 

uMen: ey eet 2D. L. R. 749; . 1927] 
902.—CAN. 


PART III. an ie SUB-SECT. 8.— 
« (0). 


Change of solicitor — When 

permissible—Under order of cuourt.)-— 

Re CONTINENTAL star & CASUALTY 

Co., [1924] 3 D. L, I 9; 2W. W. R. 
440; 34 Man. I. R. 432 2.—CAN. 


PART Hil. aad ne SUB-SECT. 8.— 
e (0). 


some 
adduced before 


R. Qd. 


6026 i. When side haae™ Rh alos hr sali 
summons.j--MONTREAL TRUST Co. 
pov ouGs as [1930] 1 W. Ww a 7B 
3D. L. R. 159.—CAN. 


fe 


PART III. SECT. 36, SUB-SECT. 9.—A. 


sp. Officer of ny——Becomeg PART III. ome 86, SUB-SECT. 8.— 
Tena eet RIS BNAS aise mae ee k i. Acti tion T holders fo It fee date of the ie 
= ‘ —- ‘0 — 
Gann: R61 Mad. 681.—— recover sl . shaves—-What to give shareholders of an insolvent co. 


Carrr (i9a7), inh. 61 Mad. 881 
IND, 
51 


purchase pric 
defences F coaitabla. Fra. ]}-—-FARMERS 


the same notice of tho first mecting of 


Cases 6048a— 6161. 


6048a. ~—-~ After declaration of 
liability.|—Re LerrcH (WILLIAM C.) BRos., 
Lrnp. (1982), 49 'T. L. R. 74; 76 Sol. Jo. 888. 


6055. Add. Annotations :—Refd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Cas. 1125; Madras & 
Southern Mahratta Ry. Co., Ltd. v. 1. R. 
Comrs. (1926), 12 Tax Cas, 1111. 


6056a. Damages & costs paid by insurance 
company in respect of judgment obtained 
against insured company.}|—Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator :—Held: appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct.—e Har- 
RINGTON Motor Co., Ex p. CHAPLIN, [1928] 
Ch. 105; 97 L. J. Ch. 55; 138 L. T. 185; 44 
T. L. R. 58; 72 Sol. Jo. 483 (1927] B.& C. R. 
198, C. A. 

Annotations :-—Apld. Hood’s Trustees v. Southern Union 
Genoral Insce. Co. of Australasia, [1928] Ch. 793.  Consd. 
Ward v. British Oak Insurance Co., [1932] 1 K. B. 392. 

—— —-—.]—See, now, Third Partics (Rights 
Against Insurers) Act, 1930 (c. 25). 


6056b. Third Parties (Rights against Insurers) Act, 
1930 (c. 25)—-Whether retrospective. |—Held : 
Third Parties (Rights against Insurers) Act, 
1930 (ec. 25), s. 1 (1) is not retrospective so 
as to affect cases in which the liability had 
been incurred before July 10, 1930, when the 
Act came into operation. —WARD v. BRITISH 
OAK INSURANCE C©o., Jsrp., [1932] 1 K. kh. 
392; 101 I. J. K. B. 240; 146 L. T. 323; 
48'T. L. RR. 18, C. A. 


6058a. ———- -—-——- Money borrowed from company 
by share-brokers.|—The share-brokers of a 
prow aone registered co., who were also 
olders of shares, & had signed the co.’s 
deeds, borrowed of the directors part of the 
co.’s monies, to enable them to complete 
a large purchase of shares in the market, & 
deposited as a security the purchased shares 
& some of their original shares :—Held: 
the moneys borrowed were not due from them 
as members & contributorics of the co., 
so ag to authorise the master summarily to 
order them, in that character, to pay the 
amount under Joint-Stock Oos. Act, 1848 
(c. 45), s. 66.—He TRING, READING & 
BASINGSTOKE Ry. Co., Cox’s Case (1850), 
3 De G. & Sm. 180; 19 L. J. Ch. 167; 14 
J. T. O.S. 4843 14 Jur. 387; 64 1. R. 485; 
affd., 15 L. T. O. S. 389, L. C. 


Annotation :-—Refd. Fee United English & Scottish Assurance 
Co., Fv p. Hawkins (1868), 3 Ch. App. 787. 


en were a eee 





creditors as is sent to those who are 
ordinarily deemed to be creditors, but 
the trustee’s failure to do so does not 
invalidate the meeting, unloss the 
irregularity has prejudiced the share- 
holders. — He ATRICIA APPLIANCE 
Saors, LrTp., (1923) 3 D. L. R. 1160; 
52 QO. L. R. 215 ; 2 C. B. R. 466.—CAN, 


offence, & suc 


can be used by a public servant charged 
with the investigation of a criminal 
h officer should be 
allowed to inform himself as to any- 
thing which might have come to 
on such examination.—Re 
PARK SYNDICATE. LTD. (1929), I. L. R. 
57 Calc. 424.—-IND. 
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6064. Add. Annotations :—Consd. Re Stanton, [1928] 
1K. B. 464. Refd. He Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118. 


6111a. Discretion of court.]--The  dis- 

cretionary power of allowing a question to be 

put at a public examination given to the ct. 

y Cos. (Winding-up) Act, 1890 (c. 63), 

s. 8 (7), is in no way limi by the other 

provisions of that sect., but is a discretion 

that must be judicially & carefully exercised 

under all the circumstances of each particular 

cuse.—Re LONDON & GLOBE FINANCE Co., 
Lrp. (1902), 50 W. R. 2538. 


6138. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. ©. 704. 

6137a. ——  ——- —— ——.]—Re Oxrorp & 
WORCESTER EXTENSION & CHESTER JUNCTION 
Ry. Co., PoTrer’s CASE (1849), 1 De G. & 
Sm. 728; 5 Ry. & Can. Cas. 628; 18 L. J. Ch. 
247; 13 L. T. O. S. 320; 13 Jur. 691; 63 
Ki. R. 1270. 
Annotations :—Consd. Re South Essox Estuary & Roclama- 
tion Co., Hx p. Pain & Layton (1869), 17 W. R. 275. 
Refd. /te Shrowsbury & Leicester Ry., Re Vardy (1851), 
20 L. J. Ch. 325; Hope v. Liddell (1855), 20 Beav. 438. 
6150. Add. Annotations :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Htic, 
[1928] Ch. 861. 

6150a. }—Re Ciry EQUITABLE Fire 
SURANCE Co., LTD., No. 3059a, ante. 


6150b. -.J—(1) The liquidators of a co. issued a 
summons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director :—Held: the operation of sect. 215 
was not applicable to all cases in which a co. 
had a right of action against an olficcr of the 
co., but was limited to cases whcre there had 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. 

(2) No set-off is permissible as against a 
claim under sect. 215.—He Eric, Lrp., [1928] 
Sh. 861; 97 L. J. Ch. 460; 140 L. T. 219; 
[1928] B. & C. R. $1. 


6154. Add. Annotations :—Distd. Ze Stanton, Hogg 
v. Maule (1927), 44 ''T. L. R. 118. Refd. He 
Stanton, [1928] 1K. GB. 464. 


6154a. Discretion of court—As to sum payable by 
person liable.|--fe Home & Cononiat IN- 
SURANCE Co., Lirp., No. 6858b, poat. 


6158. Add. Annotation :—Refd. Weld v. 
[1929] 1 Ch. 33. 
6161. Add. Annotations :—As to (1) Consd. Re 


Etic, [1928] Ch. 861. As to (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 





INn- 





Petre, 


ings, estate or effects of the co. in 
Hquidation, regardless of whether he 
acquired it in his official capacity or 
otherwise, subject to his right to object 
to incriminating questions & those 
involving professional privilege.—Re 
MoMILLAN GRAIN - & WINDING-UP 
Act, [1927] 3 D. L. R. 229; [1927] 
] WwW. Ww. R. 899 4 36 Man. L. R. 54.— 


light 
REGENT 


PART III. SECT. 36, SUB-SECT. 10.-— 
B. (a). 


sc. Use of informalion—In subsequent 
criminal proceedings. }——Information de- 
rived in the course of an examination 
under Indian Companies Act, s. 195, 


PART III. SECT. 36, SUB-SECT. 10.—-. CAN. F 
B. (f) fil. 


, 6110 i. Whether justifiled—Hzamina- 
tion of o .|— officer of & Co. 
summoned for cxamination must, on 
the examination, disclose the informa- 
tion he has concerning the trade, deal- 
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PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) f. 


sd. Something in nature of mis- 
uct.J—To inake a person Hable 
under Cos. Act, 1908, s. 254, he must 


853. Generally, Refd. Re Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 


6169. Add. Annotation :—Consd. Re Etic, [1928] 


. 861. 


6178. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 883. 


6178a. ——— Article relieving directors from loss— 
Uniess arising from wilful neglect or default.) 
— He Crry EQUITABLE FIRE INSURANCE Oo., 
Lin., No. 8059a, ante. 


61738b. ——-.]—Re Etro, Lrp., No. 6150b, ante. 


6176a. Transactions in cotton futures.]—Re Davip 
HEALEY & Son, Lrp., District BANK, Lrp. 
v. HEALEY (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of: proof— Failure to 


investigate claim.}—Re Home & COoLoNIAL 
INSURANCE Co., Lrp., No. 6858b, post. 


6180b. Extent of liability—Discretion of court.]— 
Re Home & COLONIAL INSURANCE Co., LTD., 
No. 6858, post. 


6182. Add. Annotations:—As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, {1927} 1 Ch. 410. Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

6183. Add. Annotation:—Apld. Re A Debtor, 
{1927] 1 Ch. 410. 


6183a. ———.]}—-ve Eric, Lrp., No. 6150b, ante. 


6189. Add. Annotalion:—As to (1) Refd. Re 
Fenton (No. 2), Hx” p. Fenton Textile Assocn., 
Ltd., [1932] 1 Ch. 178. 


6212. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


6222. Add. Annotation :—Refd. Re Darwen & 
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Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


6229. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


6298a. Excess of Hability of contributorles— 
Right to refund.]—An insurance co., the bulk 
of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
These shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the insurance ‘co. 
made two calls, the first of 1s. a share in 1925, 
& the second, described as a ‘ final call,’’ of 
1s. 6d. a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co. The pro- 
ceeds of these calls, together with the other 
assets of the co., were insufficient to pay all 
its creditors in full, but, apart from the other 
assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. :— 
Held: the surplus did not form part of the 
assets of the co., but must be refunded to the 
B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution. Re CiTy oF 
LONDON INSURANCE Co., Lin., [1932] 1 Ch. 
226; 101 L. J. Ch. 124; 146 1. T. 296; 48 
tT. L. R. 169; 76 Sol. Jo. 29; [1931] B. & 
C. R. 129. 

6293b. Enforcement of call—Notwithstanding right 
to refund—Necessity for equality of contribu- 
tion & distribution.J]—Re Orry or LONDON 
INSURANCE Co., LTD., No. 6298a, ante. 





be shown to have been guilty of some 
misconduct by which the co. has 
suffered loss. There must be actual 
loss or damage measurable in tertns of 
money.——Zze BUICK SALus, LTD., [1926] 
N. Z. L. R. 24.—N.Z. 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) iii. 


se. Payments to discharge directors’ 
Hability on guarantee.}—When a co. is 
insolvent to its directors’ knowledge, & 
tho directors cease payment of all but 
small & pressing accounts & pay all 
the rest of the co.’s takings into the 
bank to wipe out the co.’s overdraft, not 
with intention to prefer the bank, but 
in order to wipe out the directors’ 
liability as sureties under their persona! 
guarantee of the overdraft, such pay- 
ments do not amount to a misfeasance 
or breach of trust within Cos. Act, 
1908, 8. 254.—Re LINNEY (H.) & Co., 
LTD., (1925) N. Z. L. R. 907.—N.Z 


af. A bearahs _to nate oe shects 
pr 1M ving guaranices-——iLInproper 
vaument of dividends.|—-In the winding 
up of the F. co. under order of ct. it 
was disclosed, infer alia, that its 
abilities included a large sum due on 
foot of guarantees in respect of the 
debts of the OC. co., in which the F. co. 
owned e s, & also that sub- 
stantial sums had been withdrawn 
from reserve & utilised in the payment 
of dividends on ee shares :— 
Held: (1) the failure to have proper 
balance sheets prepared, & tho giving 
of guarantees to the ©. co. & the pay- 
ment of the preference dividends were 
wilful acts or defaults on the part of 
ajll the directors, & they were accord- 
ingly liable to make good the amount 
payable on foot of the guarantees & 
also to replace the amounts 
preference dividends.— Re ULTON 
(JOHN) «&. Co., LTD., [1932] I. R. 35.—- 


id 


PART III. mack: 36, SUB-SECT. 10.— 


- (g). 

6201 i. Position of liquidator on 
summons-——Security for costs—Whether 
court will order.}—On a& summons for 
an order requiring the liquidator to 
give security for  costa:— IZeld: 
although the ct., in the exercise of its 
seneral jurisdiction, could order security 
to be given, nevortheless the established 
practice in the English cts. should be 
followed, & the summons must be 
dismissed.—Re NEw ZEALAND GUN 
MACHINE Co., LTp. (IN LIQUIDATION), 
11927) N. Z. L. R. 100.—N.Z. 


PART IIT. SECT. i aia 10.— 
&) 1 


6221 i. When liable as contributory— 
General rule.-—A past member of a 
limited co. may be Hable to contr bute 
to Its assets in a winding up, notwith- 
standing the fact that the existing 
iInembers at the date of the commence- 
ment of the liquidation hold fully- 
poe shares only.— Re SOUTHERN CROSS 

IOTOR FuURLS, LTpD., Ex p. KELLEWAY, 
[1926] V. L. R. 5273 48 A. L. T. 100; 
{1926} Argus L. R. 427. US. 

_ 8g. Who are past membera— Deceased 
joint shareholder.}-- Upon the death 
of one of severa! joint holders of a 
share in a limited co., deceased becomes 
a past member within Cos. Act, 1899, 
s. 33, &, in the event of the co. going 
into iiquidation prior to the expiration 
of a period of one year from bis death, 
his personal representatives are liable 
to be placed upon the B. list of con- 
tributories of the co.—Re Woo. 
TRADING Co., LTp. (No. 2 SaaS 28 
8. R. N.S.W.435; 45N.8.W.W.N. 
113.—-AUS., 


PART III. eee 10.— 


s ( e 
6238 i. Termination of liabilily— 
Whether Statute of Limitations applic- 
able.|—A co.’s Act of incorpn. provided 
that every shareholder should be Hable 
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Se oaened 


to the creditors of the co. for the 
amount not paid up on his shares. 
The co. was ordered to be wound up 
under tho Winding-up Act (lem.) :-—- 
Held: the liability of a shareholder 
with respect to the amount unpaid on 
his shares was a statutory one & not 
dependent on the terms of the contract 
under which he took the shares, &, 
therefore, the Statute of Limitations 
could not be relied on as a defence.— 
IMPERIAL CANADIAN TRUST Co. 
& McK EaGueE, [1929] 4 D. L. It. 381; 
2W. W. R. 423; 38 Man. L. R. 249; 
affg., [1929] 1 W. W. R. 588.—CAN. | 
sj. How enforced—Hight of laqut- 
r to bring action.}—Cos. Winding- 
up Act (Sask.), ss. 15 & 22, which 
establish a summary statutory pro- 
cedure, enabling a Jiquidator to get 
payment from a contributory under the 
Act instead of proceeding by action, 
are only permissive & not obligatory, 
& the liquidator is not bound to have 
recourse to that procenure but may 
proceed by way of action.—MasrcaR 
v. MCKENZIE & Son, [1924] 2 D. L. R. 
1242; 2 W. W. R. 521.—CAN, 


PART IIL. eet sesame 10.— 
e C e 


t i. ——,J——There is nothing in 
Winding- a to justify thes tion 
that in settling the list of contributories 
regard is to be had only to those share- 
holders whose Hability is subject to 
call.—Re NATIONAL STADIUM, LTD. 
(1924), 55 O. L. R. 199.—-CAN. 

sk. Deceased shareholder.) — 
Re CANADIAN CorDAGE & MANU- 
FACTURING Co. (1923), 54 O. L. R. 
486.—CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 
E. (e) ii. 


6296 ii. ——_—, }——A member of a 
co. in Hquidation is liable in respect of 
unpaid calls, even though, as against 
the co., the realisation of such calls 











Cases 6346—6409b. 


6846. Add. Annolation :—As to (1) Refd. Swift 
v. Board of Trade, [1925] A. O. 520. 


6359. Add. Annotation :—Refd. Henry v. Foster 
(Arthur), Henry v. Foster (J pee a Wunter 
v. Dewhurst (1931), 145 L. T. 225. 


6861. After this case add :— 


——.]—Compare FowLER v. COMMERCIAL 
TIMBER Co., Lrn., No. 8491a, ante. 

6362. Add. Annotation :—Apld. Re Snow (W. R.) 
& Co. (1930), 74 Sol. Jo. 201. 


6368a. For salary for dismissal without 
notice.|—Where a clerk claimed to be paid 
out of the assets for services sondorad, & 
a year's salary for dismissal without notice, 
contrary to agreement:—Held: he was 
entitled to the salary as claimed.—Re 
MADRID BANE, Ea p. WILLIAMS (1866), L. R. 
2 Kq. 216; 35 L. J. Ch. 474; 14 W. RB. 706; 
sub nom. Re MaprRip BANE, Lrv., Hz p. 
HO.UDER, Ex p. WILLIAMS, 14 L. T. 456. 
Annotations :—Refd. Re Madrid Bank, Wilkinson's Case 
(1867), 15 W. R. 331; Re General Exchange Bank, 
Preston’s Claim (1868), 19 L. T. 138. 
6392. Add. Annotation :—Consd. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


6394a. -]—The society, under a loan 
stock trust deed, issued loan stock bearing 
interest at 7 per cent. with a quinquennial 
bonus of 24 per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholders, an amount equal to 7} per 
cent. on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders had received 
payment in full of interest at 7 per cent. on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order, The trustees lodged with the 
liquidator a proof stated to be for cash 
advanced on loan; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 7} per 
cent. up to the date of the commencement 
of the winding un; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up; & (iii) whether Bkpcy. 











may have become barred by limita- divided holding. 
tion. — Re DEHRA DUN-MUSSOORIE 
ELECTRIC TRAMWAY Co., Lin., Ke 
PANNA LAL (1927), I. L. KR. 50 AN. 
476.—-IND. 

6298 1. Power of liquidator to 
make immediate call—For whole of 
unpaid balance on shares.}—He IRMA 


was 


would continue 





profits, so 


The agreements with 
the other directors were not cancelled, 
but, by supplemental agreements, it 
rovided that if they gave up their. 
employment with the co. they also 
; to receive 
respective one-fifth shares of the net 
long as 


ENGLISH AND Empire Digest SuPPLEMENT. 


Act, 1914 (c. 59), s. 66 (2) (0), had any 
application to proof or dividend in respect 
of the loan stock :—Held: (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commencement 
of the winding up; (2) Bkpcy. Act, 1914 
(c. 59), 8. 66, was not incorporated by 1908 
Act, s. 207, so as to apply in the winding 
up of an insolvent co., & that the trustees’ 
proof was therefore calculable at the rate of 
74 per cent.—Re AGRICULTURAL WHOLESALE 
Society, [1929] 2 Ch. 261; 98 L. J. Oh. 396 ; 
141 L. T. 551; 45 T. L. R. 467; [1929] 
B. & C. RB. 64. 


Annotations :—As to (2) Apld. Re Wells, [1929] 2 Ch. 269. 
N.F. Re Bush, Lipton (B.), Ltd. vo. Mackintosh, [1930] 2 


Ch. 202 
6396a. Whether bankruptcy rules applicable. | 
-Re AGRICULTURAL WHOLESALE SOCIETY, 

No. 6894a, ante. 


6399a. Adoption of balance sheet including 
directors’ fees—-Whether acknowledgment 
within Statute of Limitations. ]—Re CoLIsEUM 
(BaRRow), Lrp., No. 3126a, ante. 


64038. Add. Annotation :—Consd. Ite Fenton, Kx p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 

358. 
6407. Add. Annotation :~-Generally, Refd. Le 
oe (Foreign), l4d. (1932), 48 T. L. Rh. 

, 525, 


6409. Add. Annotation :—Consd. Re 
[1924] 2 Oh. 260. 


6409a. Rule limiting rate of 
AGRICULTURAL WHOLESALE SOCIETY, 
6394a, ante. 


6409b. Rule relating to copyright or interest in 
wes co vested in bankrupt.j—-A book was 
published by Co. No. 1 under an ordinary 
royalty agreement. Thereafter Co. No. 1], 
with the consent of the author, granted to 
Co. No. 2 the exclusive right of publishing 
a cheap edition subject to the payment of a 
royalty to Co. No. 1, & Co. No. 1 agreed with 
the anthor to pay to him a half share of such 
royalty. Co. No. 1 went into voluntary 
liquidation, & the liquidator contended that 
the author was not entitled to payment in 
full of a half share of the royalty received 
or to be received from Co. No. 2, but must 


e 


Pitchford, 


interest.]—Re 
No. 


1925. The co. having become in- 
solvent, went into voluntary liquidation, 
& up to that time the five sums of 
£600 & the two sums of £1,300 had not 
been paid to the persons who claimed 
them :-—-Field: (1) the stums of £600 
claimed by the personal reproscntatives 
their respective of H., G., kK., were sums due to 
members of the co. in their character 
of members by way of dividends, 
profits, or otherwise, within Cos. Act, 


their 


Co-OPERATIVE Co., Lrp., Re Love shares in the co. were retained in one 
& KNopson, [1925] 1 D. L. R. 27; holding. H. died in 1913; G.in 10914; 
[1924] 3 W. W. RB. 850.—CAN. R. in 1919. In 1920 £8,000 was 
appropriated in respect of directors’ 

PART III. SECT. 36, SUB-SECT. 11.~—- shares of the net profits, payable 
: . (C). . under their agreements, & was placed 

6357 ii, —— -—-.} -In Oct. 1907, to the credit of a directors’ remunera- 


ih. J., LL, G., & H., five directors of 
Cc. & Co., Ltd., eutered into agreements 
under which they became employees of 
the co., each receiving a salary & one- 
fifth of the net profits. The agree- 
ments were to remain in force for ten 
years, unless terminated as therein 
provided. Ji., belng unable to attend 
to the business of the co., entered into 
a new agreement dated June 14, 1911, 
whereby his prior agreement was 
annulled, & it was agreed that he & his 
personal representatives should con- 
tinue to be paid one-fifth of the net 
profits, so long as he or they retained 
the share intorest in the capital of the 
co., Which he then held, one un- 


tion account. This sum was subse- 
quently divided into five sums of 
#600 & placed to the credit of their 
respective deposit accounts with the 
co. The co. had power under its arts. 
of arsocn. to fix the remuneration of 
directors, & in pursuance of a resolu- 
tion passed at the annual meeting of 
the co. on June 11, 1920, a sum of 
£3,500 was placed at the disposal of the 
tates ip 3 directors, then J. & L., 
& two others, as a bonus for the year 
1919-20. Of this sum £1,300 was 
allotted to J. & I. respectively. These 
amounts were not paid out, but were 
retained by the co. & placed to the 
credit of their deposit) accounts ip 


a4 


1908, 6. 123 (1) (vii), & avcordingly the 
persons claiming these sums were 
not entitled to compete with the 
ordinary creditors of the co, in respect 
thereof; (2) J. & I., having continued 
their employment with the co. until 
after June 11, 1920, the sums of £600 
claimed on their behalf were payable 
to them under their contracts of 
cinployment, & not in their character 
of members of the co., & so did not come 
within Cos. Act, 1908, 5. 123 (1) (vii); 
(3) the sums of £1,300 due to I., & tu 
the personal representatives of J., 
were stius given to them, not by 
agreement, but under the arts. of 
age tier & so were not payable to them 
in their character of niembers within 
CINNAMOND PARK & Co., Litn., |1930] 


N.- J. 47.—— IR. 


prove in the liquidation for the value of his 
contract :—Held: the author was entitled 
to payment in full of the half share of royalty 
received or to be received by the liquidator 
Ne ae og oie v. ALSTON 
IvERs, Lrp. ), Macgillivray Copyright 

Cases (1911-16) 380. aa a a 
seh ar rh --~~Distd. Re Health Promotion, Ltd., [1932] 1 


6409c. -.}—Bkpcy. Act, 1914 (c. 59), s. 60, 
does not apply in the winding up of an 
insolvent co. 

Two authors entered into agreements with 
a publishing co. for the exclusive right to 
print & publish certain books written by 
them. The copyright in some of the books 
was to go to the co., in others, to remain to 
the authors: & royalties were payable to 
the authors as in the agreements provided. 
The co. went into voluntary liquidation, & 
the liquidator sold its assets, including copies 
of the books: & it was agreed by a later 
agreement between him & the purchaser that 
nothing in the agreement should prejudice 
the purchaser’s right tu sell them. The co. 
became insolvent. On a summons to deter- 
mine whether, where the copyright or some 
interest in it was vested in the co. at the date 
of the resolution to wind up, the sale was 
subject to Bkpcy. Act, 1914 (c. 59), 8. 60, 
& whether, where the copyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale :—Held: Bkpcy. 
Act, 1914 (c. 59), s. 60, is not incorporated in 
Cos. Act, 1929 (c. 23), 5s. 262, & therefore 
did not apply to the rights of the authors.— 
fie HeauraH Promotion, Lrp., [1932] 1 Ch. 
65; 101 L. J. Ch. 58; 146 L. T. 211; [1931] 
B. & C. R. 97. 

6414. Add. Annotation :—Refd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

6421. Add. Annotation :—Consd. Re Fenton, Fx p. 
aia Textile Assocn. (1930), 99 L. J. Ch. 

6427. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. RR. 45. 


6428. Add. Annutution :—-Refd. Re Bailey, Duchess 
Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 560. 

6431. Add. Annotation :--Refd. Re Bailey, Duchess 
Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 560. 


6436a. ———-.]—_In a common law action by a co. 
in liquidation against a shareholder for a 
call made before the liquidation, deft. has 
no right of set-off in respect of sums alleged 
to be due to him from the co.—ALLIANCE 
Firm Corpn., Lrp. v. KNOLES (1927), 43 
T. L. R. 678. 


6442a. ———.]—-Applt., the managing director of 
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’ @ 60. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, Lee to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a recciving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment against the co. :--—Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors.—He A DEBTOR (82 of 1926), [1927] 
1 Ch. 410; 1386 L. T. 349; sub nom. Re 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECEIVER, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D.C. 


6444. Add. Annotations :—Folld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 298. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 45. 


6445. Add. Annotations :—Apld. Re A Debtor. 
[1927] 1 Ch. 410. Refd. Ite Fenton (No. 2), 
Ex p. Fenton Textile Assoen., Itd., [1982] 
1 Ch. 178. 

6446. Add. Annotations:—As lo (1) Refd. te Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 L. J- 
Ch. 858. As to (2) Refd. Re City Life Assce., 
{1926} Ch. 191. 

6447. Add. Annotations: -——As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally, Refd. Ite Fenton, Ka p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 558. 

6448. Add. Annotations :-—Consd. Re City Equit- 
able Fire Insurance Co. (2), [1980] 2 Ch. 
293. Refd. Re Fenton, lz p. Fenton Textile 
Agsocn. (1930), 99 L. J. Ch. 358. 

6455a. Joint partnership debt — Creditor 
member of firm.]—In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 





PART IIL. ener ee eget 11.— 
e a e 





6423 |. .J—Shareholders are not 
entitled to set off against their liability 
for immediate payment of the amounts 
unpaid on their shares any dividends 
o to them.—Re IRMA CO-OPERA- 
TIvE Oo., LTp., Re Lovn & KNUDSON, 
(1925) 4 D. L. H. 27; [1924]3 W. W. R. 
50.—OAN. 


o. Add “ revad, 16 S. O, R. 456." 


oi. Claim to indemntty ina 
of shares held as trustee.)}—D, & F. 
were Joint managers of the M. Bank, 
&, while so acting, a number of stocks, 
shares, & other securities, & amongst 
others, £40,000 Consola, & £60,000 
Now Three Per Cent. Stock, were 





transferred inte their names, as Crustecs 
for the bank. ‘There was also assigned 
to them by certain customers of the 
bank 801 shares in the bauk itsolf, 
as sccurity for moneys due, or to 
become due, from them to the bank ; 
& these shares were, at the date of the 
liquidation, standing in the names of 
D. & KF. During the years 1883 & 
1884 the £40,000 Consols, & £60,000 
New Three Per Cent. Stock, were trans- 
ferred to the Bank of Treland, us 
security for advances to the M. Bank 
on an account entitled in the name 
of the Govornor & Co. of the Bank of 
Llreland, ‘‘in collateral account with 
D. & F., both of the M. Bank.” The 
M. Bank stopped payment in July, 
1885, & was being wound up. F. 
abseonded, & on Oct. 1, 1885, an order 
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_ these 


was made that the estate & intcrest of 
D. & KF. in the £10,000 Consols & 
£60,000 New Three Ver Cent. Stock 
should vest in PD. & the liquidators 
of the M. Bank. ‘Che Bank of Ircland 
rye | been paid off, the £40,000 
Consols & £60,000 New Three Per 
Cents. were, on Oct. 5, 1885, transferred 
into the names of D. & the liquidators. 
The liquidators placed D. on the Hst 
of contributories in respect of the 801 
shares, & made a call thereon: & they 
also required 0. to join with them 
in realising the stock. DD. claimed to 
be indemnified against the calls out of 
stocks :-—Held: as against 
creditors, D. had no such right of 
indemnity.-~Z@e MUNSTER BANK, LTD. 
eee CLAIM) (1886), 17 L. R. Ir. 
: j1.— ry 


Cases 6455a—6506. JINGLISH AND Empire Digest SUPPLEMENT. 


to be due to the co. by a partnershi 
of which the creditor was a member :— 
Held: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due’ by the co. to the partner.— 
Re PENNINGTON & OWEN, Lrp., [1925] Ch. 
95 L. J. Ch. 93; 134 L. T. 66; 41 
T. L. R. 657 ; 69 Sol. Jo. 759; [1926] B. & 


§25 ; 


C. R. 39, C. A. 
6456. Add. Annotation :—Refd. 


Aluminium (1924), 94 L. J. K. B. 487. 


6460. Add. Ciiations :—130 L. T. 
affg. S. O. sub nom. 
& Co. 
Lonpon), Lrp., [1922] 2 Ch. 369. 

Add. Annotations ;—Refd. Rte Winget, Burn 
v. Winget, [1924] 1 Ch. 550; 
Jackson v. A.-G., [1931] 1 Ch. 389. 


6462. Add. Annotations :—Refd. Re Winget, Burn 


B. & OC R. 114; 
Re WEBB (H. J.) 


PART III. SECT. 86 SUB-SECT. 11.— 
D. (a). 


h i. Rent.J—A landlord of a 
co. in liquidation has a preferential 
claim to payment up to three months’ 
rent, where there are goods on the 
Hear to that value at the date of 
iquidation.—Re SuRives & MCKENZIE 
Pry., Lrp., [1926] V. L. R. 563; 48 
ae T.99; (1926] Argus L. R. 442.— 





hii. S. P. Re CARPENTER Hares & 
Co., Lrp. (1926), 26 S. R. N.S. W. 
420; 43 N.S. W. W. N. 116.—AUS. 


PART III. SECT ar SUR SECT: 11.— 


em. Price of wheal supplied under 
State wheat scheme.J—-The Minister 
charged with the administration of 
Wheat Markcting Acts sold a quantity 
of wheat to aco. which before payment 
went into liquidation :—JHeld: the 
dcobt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the agseta of the 
co. In the win up of aco. the 
Crown is not bound by the provisions 
of Cos. Act, 1893, & its amend- 
ments.— Re OcKERBY & Co., LTD. 
(1922), 25 WwW. A. L. R. 25.—AUS. 


sn. Price of eval from Slate coal mine.] 
~The Victorian Lailways Comrs. 
supplied coal from the Victorian State 
Coal Mine to a co. which subsequently 
went into voluntary liquidation. The 
Comrs. lodged a proof of debt with the 
liquidator in respect of the price of the 
coal, but, after having received two 
dividends, they claimed priority over 
the other crediilora on the ground 
that the amount due was a debt due 
to the Crown :—Held: the debt) was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
co., Cos. Act, 1928, ss. 186, 208, not 
affecting Crown debts.—Re ORTENTAL 
HOLDINGS Pry., [1931] V. L. 1t. 279; 
Argus L. It. 266.—AUS. 


s0. Dell due io public Board.|—Meat 
Industry Act, 1915, No. 69 (N. S. W.), 
established a Board to administer the 
Act. The Governor had power to 
veto certain of its actiona. he Board 
had wide powers, which it exercised 
at its discretion; any power of iuter- 
ference which a Minister of the Crown 
possersed was not such as to make the 
acts of administration his acts. Money 
received by the Board was not paid 
into the general funds of the State, 
but to its own fund :—Zeld: a debt 
due to the Board was not a debt due 
to the Crown.—Mirroronitan MEAT 
INDUSTRY Boarp »v, Snnrpy, [1927] 
A. ©. 899; 137.7. 7823 43 TL. R. 
70), P. O.—~—AUS. 


firm 


Re Clemmons 


1; {1923} 


(SMITHFIELD, Lrp., 


Re Cockell, 1 Ch. 205. 


sp. Contributions under Unemploy- 
ment Insurance Acts.]—A co. was being 
wound up by the ct. under the pro- 
visions of the Companies (Consolida- 
tion) Act, 1908, &, in answer to the 
advertisement for claims against the 
co., the liquidator recoived from the 
Department of Industry & Commerce 
a claim in respect of unpaid contribu- 
tions under the Uncmployment In- 
surance Acts in respect of workmen 
employed by the co. Portion of the 
amount was claimed as a preferential 
payment under Unemployment In- 
surance Act, 1920, s. 26 (1),~in respect 
of contributions payable by the co. 
during the four months before the 
commencement of the winding up as 
specified in that sect., & the balance 
was claimed as a State debt to rank 
next aftcr the preferential debts & in 
priority to the ordinary creditors :~~ 
Held: the claim of the Department 
other than such portion as was payable 
under sect. 26 (1), was not payable in 
priority to the claims of the gencral 
creditors of the co.—He A. & B. Taxis, 
LTp., [1931] I. R. 87.—IR. 


aq. Damages for breach of contract.}— 
Held: the Crown, in the right of the 
Dominion Govt., had priority, in 
respect of its claim for unliquidated 
damages for breach by the ship- 
building co. of a contract for the build- 
ing of ships, over the claims of a city 
corpn. & electric comrs. for taxes & 
the price uf power supplied. ~T'ORONTO 
(Ciry) & TORONTO HKLECTRIO Comers. 
v. WADF, [1931] 4 D. lL. R. 928; O. R. 
Ae affd., {1932] 3 D. L. lu 509.— 


PART III. ganas ai ‘ue 11.— 
. (¢ 


st Municipal faxes & tarcs due to 
Public Utilities Commission—-Payable 
before Crown elaims.j—Re INTER- 
NATIONAL METAL WORKS, LTD., Ex p. 
Va eee D.L. R. 309; 5C. B. R. 


PART III. sada Sa SUB-SECT. 11.— 


e ® 


ai. ——.}-—Held: a director of the 
co., the secretary, a floor-manager & 
host, an entertainer & the members of 
a band of musiciaus did not come 
within the definition of ‘‘ clerk or 
servant ’ in s. 208 (i) (c) of Cos. Act, 
1915, & were therefore not ontitled 
under the section to preferential claims 
for salary or wages.—Re MSPpLANADE 


THEATRE, Lrp. (IN LiquipaTion) 
(1929), V. I. KR. 237; Argus L, RR. 
198.—AUS. 


s (p. 946) i. ~~ Meaning of “ going 
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v. Winget, [1924] 1 Ch. 550; A.-G. v. Jackson 
(1982), 48 T. L. R. 261. 

6465a. ——— Rates pald by director—Preferentia! 
rights of director.|—Re LamMpLuaH IRON ORB 
Co., No. 8105a, ante. 

6466. Add. Annotation :—-Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


6467. Add. Annotation :—Refd. 
Aluminium (1924), 94 L. J. K. B. 487. 


6472a. —— ——— No exclusive employment—oOr 
fixed hours. }—ANGLO-AUSTRIAN CONFECTION- 
ARY Oo., Lrp., BARTLETT v. THE COMPANY 
(1912), Y. S. Cc. P. 

6477a, ——~ —-—- ——-.] Re GENERAL RabDI0 Co., 

First O0-OPERATIVE INVESTMENT 

Trust, Lrp. v. THE Co., [1929] W. N. 172. 


6500. Add. Annotation :—Refd. Re Houlder, [1929] 


Re Clemmons 


6506. Add. Annotation :—Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


into liquidation.” }—Bkpcy. is a “ going 
into liquidation’ within sect. 100 
1) (b) of Cos. Act, R. S. O., 1927.— 
AVEY v. GrBson, [1930] 3 D. L. KR. 
606; 65 0. L. R. 379; 11°C. B. BR. 
341: affg., 11930) 2 D. L. R. 139; 64 
O. L. R. 627; 11 C. B. R. 138.—CAN. 


st. Effect of Bankruptcy Act, 6. 
48 (4).J—-The above sect. does not 
restrict the amount of the debt for 
which an officer, director or shareholder 
of a co., which has made an authorised 
assignment, may in the first instance 
prove, & postpone the right to prove 
for the balance until all other creditors 
have been paid in full, but while allow- 
ing him to prove for the full amount of 
his claim, it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on accuunt. of his claim aa proven until 
claims of other creditors have been 
satisficed.—Re CALGARY FURNITURE 
STtorz, LTD. & Hicas, (1924) 2 D. L. R. 
308; (1924) 1 W. W. R. 11387; 4 
C. B. R, 538.—CAN. 


PART HI. SECT. 36, SUB-SECT. 11.— 


E. (a). 
sv. Not bondholders under un- 
registered trust mortgage.)}—Re BEAVER 


TRUCK Co. (Ont.), [1926] 1 D. L. R. 71. 
-—CAN 


sw. Bondholders — Notwithstanding 
abundonment of lien against purchaser 
of assets.J}—Re St. JOHN River Loe 
DRIVING Co. (N. B.), [1927] 3 D. L. R. 
800.—CAN. 


PART ITI. see 36, SUB-SECT. 11.— 


6490 i. Whether proof for total sum 
due at time of claim—bhere securtties 
realised before claim. }—Where a scocured 
creditor realises on his securities him- 
self without sending in a claim to the 
Mquidator or valuing his securities, he 
is debarred from ranking on the estate 
for any deficiency, & must be cha a 
as standing outside the liquidation 
proceedings.—McFARLAND v. LONDON 
& LANCASHIRE GUARANTEE & ACCIDENT 
aw [1927] 3 D. L. R,. 67.— 


sy. Whether inlerest on balance after 
security exha d can be ed. J—In 
the liquidation proceedings of an 
insolvent co. a secured creditor after 
having exhausted his security cannot 
in proving as regards the balance of his 
debt unsatisfied foclude interest after 
the date of the winding up order.— 
OPPENHUIMER v. Moowa (1929), I. L. R. 
7 Ran. 514.—IND. 


6517a. Right to consider set-off.}—A liquidator, 
when examining a proof of debt with a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of account, in order to arrive at the 
amount, if any, for which the proof is to be 
allowed.—Re NATIONAL WHOLE MEAL BREAD 
& Biscuit Co., [1892] 2 Ch. 457; 67 L. T. 
203; 40 W. R. 5913; 36 Sol. Jo. 540. 


65338a. On footing that company insolvent— 
Company found solvent—Right to prove for 
balance.}—A compulsory order having been 
made for the winding up of a co. on the 
ground of its being just & equitable to make 
such an order, the costs of the co. of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, & the 
solr. claimed to prove in the liquidation 
for the balance of his bill of costs, being solr. 
& client costs incurred upon the instructions 
of the co. & its directors in opposing the 
petition. The liquidator rejected the proof 
on the ground that the amount claimed repre- 
sented costs already taxcd off the bill, & the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 :— 
Held: the solr. was entitled to prove for any 
unpaid balance of costs duc to him from the 
co., there being nothing to the contrary 
contained or implied in r. 192, which was 
concerned with the priorities of different sets 
of costs incurred in winding up. There being 
sufficient to pay all creditors m full, the co.’s 
solr. was entitled to be paid his costs as 
between solr. & client, & the liquidator was 
ordered to admit the proof, subject to taxa- 
tion if he so desired.—He C. B. & M. (TAILORS), 
Jirp., [1932] 1 Ch. 17; 101 I. J. Ch. 63; 146 
LAT. 118; [1931] B. &C. R. 69; 75 Sol. Jo. 797. 


6549a. Costs of summons by debenture- 
holders.}—The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sumis ‘‘ necessary ’’ for the business of the co., 
in Dec. 1865, issued twenty debentures of 
£100 each, all in the same form, by which 
they pledged ‘‘ the property belonging to 
us for the time being during the subsistence 
of the debenture, with all the buildings & 
stock on, & connected with, our said property, 
& all the receipts & revenues to arise there- 
from’; & declared that the entire debenture 
Joan & interest should be a first charge on 
“our undertaking & property & receipts & 
revenues aforesaid.’”? The business of the 
co. was to buy & sell land, to build, buy, & 
sell houses, to furnish houses for hotels, & 
to carry on the business of hotel keepers. A 


Vol. X.—Companies. Cases 6517a-—6679a. 


winding-up order having been made, the 
liquidator proceeded to sell certain freehold & 
leasehold estate belonging to the co.; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereupon took out a 
summons in Chambers :—Held : after making 
all just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
winding up, were entitled to their costs, as 
well as to their principal & interest, out of the 
fund, in priority to all other charges.—Re 
MARINE Mansions Co. (1867), L. I. 4 Eq. 
601; 37 L. J. Ch. 118; 171. T. 50. 

-innotation :-—Folld. Z?e Oriental Hotels Co., 

Oriental Hotels Co. (1871), L. R. 12 Eq. 126. 

6555a. Payment of dividend to creditors of private 
company—Surplus assets handed over tO con- 
tributories—Validity.}—DircHamM v. MILLER, 
No. 5959b, ante. 

6568. Add. Annotation :—Apld. Sugden v. Urban 
Fire Insurance Co. (1930), 75 Sol. Jo. 60. 


6565. Add. Annotations :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts 
& Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add. Annotations :—As to (2) Consd. Col- 
Jaroy Co. v. Giffard, [1928] Ch. 144. Folld. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Ch. 594. 


6569a. What are.|—-A limited co.’s memo- 
randum of assocn. provided that the 
preference shareholders should be entitled 
‘‘in a winding up to such a share of the 
surplus assets as shall provide for the holders 
of preference shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordinary shares, but so 
that the total sum so provided for the holders 
of the preference shares shall not exceed five 
shillings per share, the preference share- 
holders being entitled to no further participa- 
tion in the profits or assets’ :—Held: the 
expression ‘‘ surplus assets ’” meant what was 
left after the payment of debts & the repay- 
ment of the whole of the preference & 
ordinary capital._—Re DUNSTABLE PORTLAND 
CEMENT Co., Lrp. (19382), 48 T. L. R. 223 ; 
76 Sol. Jo. 95. 

6576. Add. Annotation :—Consd. lie 
(Foreign), Ltd. (1932), 48 T. L. Kt. 

6578. Add. Annotation :-—Consd. Ke 
(oreign), Ltd. (1932), 48 T. L. R. 525. 

6579. Add. Annotation :—Consd. Ite Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 6265. 


6579a. -}+—1929 Act, s. 177, by 
which no action or proceeding shall be con- 
tinued or begun without the ct.’s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 


Perry v. 





Vocalion 
525. 


Vocalion 








om ee ree 


B. (d). 


6528 i. Lien on fund recovered by his 
exertions—Costs incurred before winding 
up—Iund not under control of court.}— 
A petition for a charging order was 
presented by a law agent who had 
recovered a fund for a company 
registered In England. ‘The ct. granted 
the order, notwithstanding the volun- 
tary liquidation of the company & 
the paymont over of the fund to tho 
liquidator in -England.—Pnmr_  v. 

mSon (1911), 48 Se. L. Re vl7.— 
SCOT 


PART III. SECT. 36, SUB-SECT. 12.—C. 


sz. Right of judgment creditors to 
intercst.}—On the liquidation of a 
co. judgment creditors who obtained 
their judgments after the commence: 
ment of the liquidation as well as thoso 
who obtained their judgments prior 
thereto held alike entitled to interest 
out of any surplus remaining after 
ayment of all the principal debtea.— 
te COLONIAL ASSURANCE Co, (Man.), 
[1928] 3 W. W. R. 703.-——-CAN. 


PART III. SECT. 86, SUB-SECT. 12.—. 
D. (6). 


m i, ———~.}—Fe SMEETONS, LTD. (IN 
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ATG): [1928] N. Z. L. R. 190. 


PART Ill. SECT. re SUB-SECT. 13.— 
p i. —~— —— Sale by mortgagees in 
possession. }—A co. being in liquidation, 
the mtgees. went into possession prior 
to the issue of the winding-up order. 
The liquidator sought to restrain the 
mtgees. from aselling without the 
sanction of the ct., on the ground that 
such sale would be a “ procee 
against the co.” :—Held: the mtgeos. 
were proceeding rightfully.— Re BRITISu 
CorumBia Tin & Timber Co. (1908), 
14 B. C. R. 81 > +] W. L. R, 495.—CAN. 


Cases 6579a—6756a. ENGLISH AND Empire Dicrst SUPPLEMENT. 


visional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abroad by a person or corpn. within the 
ct.’s jurisdiction can be restrained by the 
ct., in the exercise of its equitable jurisdiction 
an personam, if that person has been properly 
served, within the jurisdiction, with the ct.’s 
order restraining the proceedings. Where, 
however, a foreign co. registered in a foreign 
country & also in England, or other foreign 
creditor within the ct.’s jurisdiction, has 
given credit to an English co. registered & 
trading in the foreign country, knowing the 
inglish co. to have attachable assets there. 
the ct. will not exercise its equitable juris- 
diction in personam to restrain proceedings 
abroad, since it would not be just or equit- 
able to restrain them on the ground either 
that the foreign co. or creditor is within the 
ct.’8 jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England. If the Knglish co. is wound up 
by the ct., & its foreign branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to prove the debt in the foreign 
country &, subject to the lex fori, to bring 
an action there.—e VOcALION (FuoREIGN), 
Lirp., [1932] 2 Ch. 196; 48 7. {u. R. 525. 

6581. Add. Citalion :— affd., [1867]W.N.178, LJ. 

6591. Add. Annotation :—Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

6610. Add. Annotation :—-Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. du. R. 525. 

6624a. ---—-- Delivery to liquidator—-1929 Act, 
s. 269-—Charge for costs of execution—-What 
costs included.]|—The costs of the execution 
referred to in Cos, Act, 1929, s. 269 (1), are 
limited to the sheriff’s costs & do not include 
the judgment creditors’ costs of issuing & 
serving the writ on the sheriff.—Re Woops 
(BRISTOL), Lrp., [1931] 2 Ch. 320; 100 L. J. 
Ch. 335; 145 L. T. 444; 47 T. L. R. 464; 
75 Sol. Jo. 458; [1931] B. & C. 2. 17. 

6627. After this case add: --Sec, vow, 1929 Act, 
8. 268. 

6649. After this cause add :-- 

: of--See, vow, 1920 Act. 5. 268. 

6663. Add. Annotation :—Refd. Re South Rhondda 
Colliery Co. (1898), Ltd. (1928), 72 Sol. Jo. 453. 

6731. Aiter this case add : -- 
vow ef - See, now, 1929 Act, 5. 265 (2). 

6740. Add. Annotation :—Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


PART III. same Coon es 13.— 
. (a). 

sg. Action for negligence.J]—Re CG. B. 

Woop, Lth., SPIVAK t. LEE, (1932) 3 
W. OW. Ii. 525.—CAN. 


PART III. staal ir aimee 13.— 
e a ° 
n. Add "' revad. 23 A. R. 426.” 








sd. General 


sf. Deposit 


rule. }—In 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preference, & it is not sufficient that 
the creditor was in fact preferred.— 
Re NEW ZEALAND ICLECTRIOCAL AP- |; 
PLIANCE & ENGINEERING Co., 
{1927} N. Z. L. R. 16.—N.Z. 

of lease—To prevent 


[1927] 1 Oh. 410. 

6745. Add. Annotation :—Refd. Re Cohen, Ea p. 
Trustee, [1924] 2 Oh. 515. 

6746. Add. Annotation :—Consd. Re Fenton, Ez p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


6746a. Payment to principal creditor—To relieve 
surety.|——Where a payment haa been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 59), s. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as_ being 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made:—Held: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.—He STANLEY (G.) & Co., 
[1925] Ch. 148; 94 L. J. Ch. 187; 1338 
L. T. 87; 69 Sol. Jo. 36; (1925) B. &C. R. 1. 

6746b. Suffering judgment to go by default. |— -/’c 
M. I. G. Trust, Lip. (1932), 49 T. L. 2. 45; 
76 Sol. Jo. 850. 


6756a. Order made without jurisdiction.|—-By the 
rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all persons 
who effected an insurance with the assocn. 
should be members. No ship was to be 
insured for more than three-fourths of its 
value, the person insuring paid a deposit: of 
25s. per cent. on the amount of the insurance, 
«& in case of the total loss of a vessel, the 
members were to pay the loser the amount 
for which he had insured it rateably, accord- 
ing to the amounts assured to them respec- 
tively. he assocn. consisted of more than 
twenty members. <A vessel insured by K. 
was lost, & the amount of the loss was referred 
to arbitration. KH. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up the 
assocn., the petition stating that the assocn. 


order | of equity of redemption to directors. )— 
MICHELL v. Bootn, (1927) S. A. S. KN. 


| 
| 576.—A US. 


PART HI. SECT. 36, SUB-SECT. 17. 

sk. Order of province.}-—To enforce 
an order of the ct. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 





LTp., 


PART Il, ade ‘tadaliaaniat 13.— 
 (C). 


sh. Writ filed after winding-up order. ] 
--IIeld: not to constitute a lien, even 
for costs, against the proporty of a 
co. in liquidation.—Rte LeitvH CoL- 
LIERIER, LTp. (Alta.), (1926] 1 D. L. R. 
1183 ; [1926)1 W. W. &. 528.—CAN, 


PART III. SECT, 36, SUB-SECT. 15.— B. 


6741 i. Debt due to directors—Set-off 
against amount unpaid on shares,)~-- 
MICHELL v. Bootie (19¥8), S. A. S. ER. 
367.—AUS. 


creditor cashing poat-dated cheque. 
Within the rlod of three months 
priur to the bkpcy. of a co. a lease was 
deposited with a creditor of the co. by 
way of security & to prevent the 
creditor from cashing a st-dated 
cheque which he held from the co. :— 
Held: os the purpose of the payment 
was to benefit debtor & to save him 
from creditors’ pressure, there was no 
fraudulent preference.—Re DROGHEDA 
& DistRicr OO-OPERATIVE SOCIETY, 
LTp. (1924), 58 J. L. die 43.—IR. 

sg. Loan of stuck by directors to com- 
pany—Morigage of slock—-Assignment 
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enter it without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ct.—Re Homm Bank 


OF OaNaDA & WInnpinG-UP ACT, 
ody 2 L. R. 734; 34 BOW RB, 


PART III. SECT. 36, SUB-SEOT. 18,-—C. 
t, Add "* reved. 14 8. C. R. 624." 


sl. Ordcr dismissing winding-up peti- 
tion.}—Re CANADA NATIONAL FIRE 
aro Co., [1931] 1 D. L. kh. 751. 


consisted of more than seven members, but 
not stating that it consisted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, & the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear- 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, & within a 
week applied for leave to appeal against it :-— 
Held: the order having been made by a 
superior ct. ha jurisdiction in winding 
up, & having authority to decide as to its own 
competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order, & not as an 
order void for want of jurisdiction, & that 
the proper manner of getting rid of it was by 
appeal.—Re Papstow Tota. Loss & CoL- 
LISION ASSURANCE Assocon, (1882), 20 Ch. D. 
137; 51 L. J. Oh. 344; 45 L. T. 774; 30 
W. R. 326, C. A. 

Annotation :-—C€ onsd. Re Bowling & Welby’s Contract, 

[1895] 1 Ch. 663. 

6756b. Order of county court.J|—This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 
our inspection (Evgz, J.).—Re PARKES GAR- 
AGE (SWADLINOOTE), Lrp., [1929] 1 Ch. 139; 
98 L. J. Ch. 9; 140 L. T. 174; 45 T. L. R. 
11; [1928] B. "& CO. R. 144, D. ©. 


6775. ‘Ada. Annotations :—Refd. Cornish Mutual 





Assce, v. I. R. Comrs., [1926] A. OC. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657; 
Thomas v. Evans, Jones v. South- West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. 

6787a. ~~ ---——---,]---J2e CONSOLIDATED SouTH 
Ranp Mines Deer, Lrp., [1909] 1 Ch. 491 ; 
78 L. J. Ch. 326; 100 £. T. 319; 16 Mans. 
81, (. A. 

6828a. ——-- Motion to validate debenture.] — 


PARK WARD & Co., Lrp., No. 5186b, er i 
6830. After this case add: 
On property. |-—-See, 





now, 1929 Act, 


8. 296 


6857. Add. Annotation :-—-Consd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


6857a. .}—A voluntary liquidator of a co. is 





PART III. coma her eee 18.-— 
eo & e 


ef. S. P. Re DOMINION SHIPBUILD- 
Iva & Reram Co., ae , ore 8 
D.L. R. 274; 590.L. R. 8 : 


95 
PART lil. SECT. 36, SUB-SECT. 18.— rule 981 ee are: 


sees he dicen Fe ay against 
a co. that was 
nel to be wound up under Cos. $300 
Act retained in their hands certain 
moneys belonging to the co. & spent 
chert on an appeal filed by the co. 
st the order of the winding ne 

The "appeal wag unsu 
was no order of appellate ct. allowing 


1 W. W. R. 753; 
Man: L. R. 539; 





order.}—~Re SaASKATOHEWAN CO-OPERA- 
TIVE ELEVaTOR Co., DAVID 
286 GAN, (Sask.), (1998) 2 WwW. W. R. 


emer eet tant ion of K. 


winding-u & co. under 

up Act, R. BS. %., 1927, is eae det 

a proceeding under said - 
© 951, which limits certain costs 
00 & disbursements, goes not 8 

thereto.— Re CANADIAN NATIONAL 

INSURANCE Co. & siege al {1931} 


D 
12 C. B. 


————.}—FRe Can. 
INSURANOB Oo. (No. 2), 


Vol. X.—Companies. Cases 6'756a—885S8b. 


not a trustee within Trustee Act, 1925 
(c. 19), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1).— 
Re WINDSOR STEAM COAL Co. (1901), Lrn., 
[1928] Ch. 609 ; 97 L. J. Ch. 238 ; 72 Sol. Jo. 
335; [1928] B. & C. R. 36; affd. on other 
hpanpie {1929] 1 Ch. 151, C. A. 


on :—Refd. Re Home & Colonial Insurance Co., 
Annes] Ch. 102. 


6858a. - When investigating proof.}|—Re Home 
& ContonraL INSURANCE Co., Lrp., No. 
6858b, post. 


6858b. Whether liable for negligence—On wrongful 
admission of proof.}—The H. Co. entered 
into an agreement for reinsuring marine risks 
with the L. Co. ter, it was voluntarily 
wound up, & B., the liquidator, agreed the 
L. Co.’s claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding 
prow Oe of Stamp Act, 1891 (c. 39), & 
arine Insurance Act, 1903 (c. 41), treated 
the agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 
claim, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
& misfeasance summons by a creditor of the 
co. :—Held: (1) a liquidator in the voluntary 
winding up of a limited co. is not, apart 
from negligence, liable for wrongly admitting 
a claim by an alleged creditor; (2) the 
liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., & was therefore liable as for mis- 
feasance under Cos. Act, 1908, s. 215, for 
admitting the claim of the L. Co. since it 
was in fact an invalid one; (3) the Arts. of a 
limited co. cannot amount to a contract 
between the co. & its liquidator, & he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud; (4) the position of a liquidator 
examining a proof for admission or rejection 
in a Wwinding-up Is the same as that of a 
trustee in bkpcy.; (5) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 215, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion, &, in the 


refusing. }—Re ALBERNI PACIFIC 

LUMBER Co., THOMAS v. LAWSON (B.C. y} 
[1927] 3 D. L. R. 1126; [1927] 2 
W. W. R. 662.—CA N. 


PART III. SECT. 37, SUB-SECT. 3.—-B. 


d i. Sufficiency of resolution. 
An extraordinary resolution for the 
winding up of aco., that it cannot “‘ by 
reason of the passing & enforcement 
of ee wer continue its busi- 
ness °” not the eguivercnt of the 
pete sediate ugg Phe authorised 
ee 39° = bby Cos. Act, R. S , 1911 (c. 39), 
s. 226 (8), as it Coan prior to Nov. 
1917, to the effect that the co. cannot 
by reason of its liabilities continue ita 


SON 2, 


& aid pegeere for iB: 
Wind its 
8 





Act, & K 


pig 
TRE 


ANADA Na- 


sd. 

the costa of the co.’s advocates out of TIONAL FIRE ess.— Duncan & Gray, LTp. v. 
the estate :—ZHeld: the official liquida- 1931] 2 W. W. R. 538.—S, SILVER SPRING BREWERY, [1925] 4 
tor could, ‘under the ons af f the aM: D. R. 724; [1925] 3 W. W. BR. 675.— 

.ot., allow the expenditure, if incurred PART Ill. SECT. 36, SUB-SECT. 20. CAN 
bond aes & uP to a reasonable extent.— da i. —— Resolution providing for 
et eer Pica patos m i. te On powers of liquidator riovidator to act under supervision’ of 
(ips8), T .L, R. 7 Ran. 8 i ore Pe atch fais hls directors. }—-Held : highly objection- 
o pany. }—K RI able.—PaRASHURAM DATTARAM SHAM- 


PART II. SECT. 36, SUB-SEOCT. 19.— 
so. Of creditor—Obdtaining charging 


NASWAMI NAIDU 0. Axbi Gumrrt (1021), 
I. L. R. 51 Mad, 681.— 


qa i. Ree Pia 


DaSANt v. Tata INDUSTRIAL BANE, 
Lr. (1928), 66 L. R. Ind. App. 274.— 
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Cases 6858b—6974. 


special circumstances, the liquidator should 
be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
5 per cent.—Re Home & COLONIAL INSUR- 
ANCE Co., Lrp., [19380] 1 Ch. 102; sub nom. 
Re Home & CononriaL INSURANCE CoO., 
May v. BARWAM, 99 L. J. Ch. 1138; 142 L. T. 
207; [1929] B. & C. R. 85. 


6874. Add. Annotations :—Consd. Chibbett v. 
Robinson (1924), 182 L. T. 26; Mudd »w. 
Collins (1925), 1383 L. T. 186. Distd. Reed v. 
Seymour (1927), 11 Tax Cas. 625; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 145 L. T. 225. Refd. Seymour 
v. Reed, [1927] A. C. 554; Benyon v. Thorpe 
(1928), 97 L. J. K. B. 705; Dewhurst v. 
Hunter (1932), 146 L. T. 510; Stedeford v. 
Beloe, [1931] 2 K. B. 610. 


6895. Add. Annotation:—Apld. Re Home & 
Colonial Insce. (1929), 45 T. I. R. 658. 


6904a. By receiver—Liability of re- 
celver.|—THOoOMAS v. Topp, No. 497¥a, azte. 


6922a. Premiums paid to company—In 
respect of ultra vires extension of objects. |— 
A joint stock co. was formed under a deed 
describing its business as life assurance. 
Resolutions of extraordinary general meet- 
ings were regularly passed & confirmed for 
extending the business to marine insurance. 
The marine business was mentioned in the 
annual returns to the registry office, & 
referred to in reports & circulars, & on one 
occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders; but it did not appear that any 
shareholder had objected to the marine 
business being carried on. About one & a 
half years after the commencement of the 
Marine business the co. was wound up :— 
Held: (1) there was no such acquicscence 
by the shareholders as to entitle the holders 
of marine policies to prove in respect of 
them; (2) the premiums paid might be 
proved against the co.—Re PHa@nrx Lire 
ASSURANCE Co., Burces & SrTocxk’s CasE 
(1862), 2 John. & H. 441; 31 1. J. Ch. 749; 


PART IIl. SECT. 37, SUB-SECT. 4.—B. 
sm. Payment to person purporting to 
be liquidator.}—Where, after payment 


ing-up, these debts took priority as 
owing to the Cro The 
owed debts to the Railways Comrs. of 


wn. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


7L.T.191; 9Jur.N.S.15; 10 W. BR. $16; 
70 E. R. 1131. 
Annotation :—Consd. Sinclair v. Brougham, [1914] A. OC. 


6924a. —-—— Claim by manager for loss of salary. }— 
Re Snow (W. BR.) & Co., Lrp. (1930), 74 
Sol. Jo. 201. 


6984. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. Co., [1930] 2 Ch. 293. 

6936. Add. Citations :—180 L. T. 13 [1923] 
B. & OC. R. 114; affg. 8S. OC. sub nom. Re 
WEBB (H. J.) & Co. (SMITHFIELD, LONDON) 
Lrp., [1922] 2 Ch. 369. 

Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550; Re Cockell, 
Jackson v. A.-G., [1981] 1 Ch. 389, C. A. 


6936a. Deduction of income tax from payment 
of interest by company on mortgage.|—A 
co. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
iny up the co. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. :—Held: inasmuch 
as such deductions could not be said to 
answer the description of a tax ‘‘ assessed ”’ 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect. giving any priority 
to the debt.—Re LANG PROPELLER, LTD., 
[1927] 1 Ch.120; 951L.J.Ch. 516; 136 L. T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 836; 11 
Tax Cas. 46; [1926] B. & C. R. 127, C. A. 

6936b. Rates—Payment by director—Pre- 
ferential rights of director.) —— Re LAMPLUGH 
IRON ORE Co., No. 3105a, ante. 

6958. Add. Annotations :—As to (1) Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. It. Comrs. 
(1928), 138 L. T. 593. 

6965. Add. Annotations :—Consd. Collaroy Co. v. 








Giffard, [1928] Ch. 144; Re Metcalfe 
(William) & Sons, Ltd. (1932), 48 T. L. R. 
651. 


6974. Add. Cilation :—[1923] B. & C. R. 139. 


é& costs—Realisation of security belong- 
ing to debenturc-holders.}—The costs of 
a liquidator properly incurred by bim 


co. also 


made to one purporting to be a liquida- 
tor, deft. discovered that the payee 
was not legally a liquidator :—Held: 
the doctrine of estoppel was not applic- 
able—Dtuncan & GRAY, LTD. v. 
SILVER SPRING BREWERY, [1925] 4 
D. L. R. 724; [192513 W. W. R. 675.— 


Preferential debta—Crown 
debis.}—-A co., which had given a 
mtge. to the Crown undor Frnit 
Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account, went into voluntary 
liquidation :—Held: the Crown debt 
ad priority.—-TaSMAN FrRuir PACKIN 
Assocn., LTD. v. R., (1927) N. J. L. R, 


518,—N.Z. 
}-—C. A. S 








6936 ii. ‘ - AWS. &E., 
Ltd., a co. incorporated in South 
Australia, went into voluntary liquida- 
tion in South Australia. The co. owed 
debts (inter alia) to the Department of 
Agriculture & the Railways Comr. in 
South Australia :— Held: in the wind- 


New South Wales & Queensland :— 
Held: in the winding-up, these debts 
were due to the Govts. of the two 
States, & were entitled to priority 
equally with the debts above men- 
tioned. The co. also owed debts to 
officers who were carrying out their 
contracts of employment in New South 
Wales :—Held : the winding-up, 
these servants were entitled to priority 
equally with the South Australian 
ofiicers.— Re COMMONWEALTO AG&l- 
CULTURAL SERVICE ENGINEERS, LTD. 
(1928), S. A. S. Rh. 3842.—AUS. 


PART III. SECT. 37, SUB-SECT. 9.—A. 
_ sn. Restraint of  dstribution—At 
inatance of lessor—Until covenant to 
butld completely performed—Notwith- 
standing assignment of Icase with con- 
sent of lessor.}—Re Victoria STREET 
PROPERTIES, LTD. 


Sy VOLUNTARY 
a UPATION), [1927] N. Z. L. R. 95.— 


PART III. SECT. 87, SUB-SECT. 9.—B. 
6849 i. Liguidator’s remuneration 
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in realising any property comprised 
in a security belonging to debenture- 
holders are payable out of tho amount 
so realised upon such securities, but 
the remaining costs of the Hquidator 
must be borne by the free assets, if 
any, of tho co.—Re WiLLis C. Ray- 
MOND, LTD. (IN LIQUIDATION), [1928] 
N. Z. L. R. 115.—N. ry 


PART Ill. SECT. 37, SUB-SECT. 9.— 
D. (a). 


6975 i. As between different classes 
of shares—LRight of preference share- 
holders.|}—Held : on the construction 
of a momorandum & arts. of assocn. 
in the cvent of a winding-up or liquida- 
tion of the co. the preference share- 
holders would be entitied to participate 
rateably with the ordinary shareholders 
in any distribution of surplus assets 
remaining alter payment of the co.’s 
liabilities & repayment of all capital 
paid up on the preferonce & ordinary 
shares, since the provision in Art. 10 
giving the preference shareholders a 

xed cumulative preferential dividend 


6977. Add. Annotations :—As to (1) Distd. Re 
Madame Tussaud, [1927] 1 Ch. 657. Refd.1. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52; Re 
Railways Act, 1921, Re Standard Charges 
Schedule (1925), 94 L. J. K. B. 364. 


6980. Add. Annotation :—Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52. 


6984. Add. Annotations :—As to (1) Expld. Collaroy 
Co. v. Giffard, [1928] Ch. 144. As fo (8) 
Aas Hed ohn Dry Steam Tugs, Ltd., [1932] 


6984a. Provision in articles for equal 
ranking with deferred shareholders.]—(1) The 
arts. of assocn. of a limited co. whose capital 
was divided into preferred & deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
ferred shares should rank equally in the 
co., & that there should be no difference 
between a preferred & deferred shareholder 
in respect of his status & liability to the 
debts & engagements of the co. The articles 
also provided for the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s. 1383 :—Held: the two 
classes of shareholders were in the same 
position, & entitled to the capital pro rata. 
(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 
them, & must be taken to have understood 
them, & if they are to be taken to have read 
them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (JESSEL, 
M.R.).—GRIFFITH v. PAGET (1877), 6 Ch. D. 
511; 37 L. T. 141; 25 W. R. 821 


Annotations :-—As to (1) Consd. Sheppard #. Seinde Punjaub 
& Delhi Rail. Co. & Abbott (1887), 56 L. J. Ch. 558; 
Bishop v. Smyrna & Cassaba Hail. Co., [1895] 2 Ch. 265. 
aia He Bridgewater Navigation Co., Ltd. (1888), 39 


6986. Add. Annotation :—As to (1) Consd. Collaroy 
Co. v. Giffard, [1928] Ch. 144. 


6987. Add. Annotation :—Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. 


6988. Add. Annotations :—Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. Refd. 
Coulson v. Austin Motor Co. (1927), 43 
T. L. R. 493. 


6988a. -No dividend declared.]—The 
memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of capital paid up on their shares, & also all 
arrears of dividend due thereon at the date 
of winding-up. <A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due :—Held: no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears.— fe ROBERTS & CooPER, LTD., [1929] 


& the right in the bibecaapaty up of the 


co. to priority in payment o 
ae randum 


of the preference shareholders, exclud- hol 


ing any other right or privilege. 
Yurther, on construction of the memo- 
d & arta. on a distribution of 
ae assets the preference 
crs were entitled to participate 


Vol. X.—Companies. Cases 6977-—6889b. 


2 Ch. 388; 98 L. J. Ch. 450; 141 L. T. 636 ; 
[1929] B. & C. BR. 74. 


6988b. Right to payment without 
deduction of income tax.]|—Where upon the 
winding up of a co. the prefcrenco share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
—Re DOMINION TAR & CHEMICAL Co., LITD., 
[1929] 2 Ch. 387; 98 L. J. Ch. 448; 142 
lL. T. 15; 45 T. L. R. 601; [1929] B. & 
C. R. 71. 


6989. Add. Annotations :—Consd. Collaroy Co. v. 
-Giffard, [1928] Ch. 144. Folld. Re John Dry 
Steam Tugs, Ltd. (1932), 1 Ch. 594. 


6988a. ——.|—A co. issued preference 
shares, which entitled the holders to a 
fixed cumulative aes dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 
The co. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets :—Held: (1) as long as the co. was 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares; 
(2) according to the constitution of the co. 
the prima facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares.—Re MADAME TusSAUD & 
Sons, Lirp., [1927] 1 Ch. 657; 96 L. J. Ch. 
328; 1387 L. T. 516; 438 T. L. R. 289; [1927] 
B. & C. R. 112. 


6989b. -.]—By the memorandum & arts. 
of assocn. of a co. it was provided that the 
preference shares should ‘‘ confer the right 
to a fixed cumulative dividend ”’ at a certain 
rate, ‘‘ & shall rank, both as regards dividends 
& capital, in priority to the ordinary shares.” 
By the arts. it was provided in the same terms 
as to the dividends, & that the preference 
shares should ‘‘ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ’’ :—Held : the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 
entitled to no further rights; nothing being 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets.— 





in such distribution pro rata with the 
ordinary shareholders—Conrk ELECTRIO 

SuPPLY Co., LTrp. v. CONCANNON, 
share- 11932] I. R. 314.—IR. 
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CoLLAROY Co., Lirp. v. GrrFraRD, [1928] Ch. 
144; 97 L. J. Ch. 69; 188 L. T. 821; [1927] 
B. & O. R. 217. 


Annotations :—N.F. Re John Dry Steam Tugs, Ltd., [1932] 
fae 594; Re Metcalfe & Sons, Ltd. (1932), 48 T. L. BR. 
voB o4 

6989c. ~.J—A co. was incorporated in 


1909 with a capital of £25,000, divided 
eed into preference & ordinary shares of 
£10 each, a small proportion of which only 
were fully paid. Under clause 5 of the 
articles of assocn. the preference share- 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 5 per cent. per annum 
on their paid up capital, & after payment of 
5 per cent. on the ordinary shares to an 
additional one-half per cent. for each 1 per 
cent. in excess of 5 per cent. paid on the 
ordinary shares, & (2) to priority in the event 
of a winding up both as to the cumulative 
dividend & return of capital. 

In 1929, the co. went into voluntary 
liquidation, & after payment of all debts 
& return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 :—Held : 
on a@ summons taken out by the liquidator, 
there being nothing in the articles to modify 
or exclude the normal right of the pre- 
ference shareholders to share in the distribu- 
tion of the surplus assets, they were entitled 
to rank pari passu with the ordinary share- 
holders in such distribution.— Re JoHN Dry 
STeAM Tuas, Lrp., [1932] 1 Ch. 594; 101 
eh Ch. 271; 147 L. T. 493; [1931] B. & 0. R. 

6989d. -}~-In the absence of a contrary 
provision in the memorandum or articles the 
surplus assets of a co. remaining after pay- 
ment & discharge of all debts & liabilities & 
the repayment of all the capital paid up on 
the preference & ordinary shares are dis- 
tributable rateably among the holders of both 
the preference & the ordinary shares & do not 
belong to the latter only.—Re METCALFE 
(Wiii1Am) & Sons, Lrp. (1932), 49 T. L. R. 23. 

6991. Add. Annolation :—Refd. Re Fenton (No. 2), 
ix p. Kenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

7001. Add. Annotations :—-Distd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 

7014a. Validity of winding-up order in ques- 
tion.]—The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
boots age EMPIRE BUILDERS, LTD., 

é€ TRANSVAAL UNITED Trust & FINANCE 
Co., Lrp. (1919), 88 L. J. Ch. 469; 121 
L. T. 238; 63 Sol. Jo. 608. 

7034. For the paragraph in the original volume 
substitute the following paragraph :— 











—— Judgment after winding up—Right of com- 
pany to recover money from third y based 
on company’s liability to judgment creditor— 
No ground for not staying execution.|—-The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. was 
sued to judgment by-the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for ha thereby rendered 
the co. liable on the bi The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. Onan 
application by the co. to stay the garnishee 
proceedings :—Held: where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees waa based 
upon the co’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule.—ANGLO-BALTIC & MEpDITER- 
RANEAN BANK v. BARBER & Oo., [1924] 2 
K. B. 410; 93 L. J. K. B. 1185; 1382 L. T. 1; 
[1924] B. & O. R. 224, C. A. 


7036. After this case add :— 
.}—-See, now, 1929 Act, s. 268. 


7043a. ——- ——— Preferential debts exceeding 
assets.|——-Re SourH RHONDDA OOLLIERY Oo. 
(1898). Lap., [1928] W. N. 126. 


a ae NATIONAL STORBES,- LTD. 
(1898), 42 Sol. Jo. 740. 


7051. After this case add :— 
.}—See, 











1929 Act, 
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s. 234 (1). 
7064. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


7074. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, [1928] Ch. 809. 


71076. Add. Annotation :—Refd. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 


7082. Add. Annotation :—As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


7088. Add. Annotation : — Consd. Agricultural 
Wholesale Sos. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


7102. Add. Citation :—130 L. T. 256. 


now, 


PART III. SECT. 37, SUB-SECT. 10. 
ei. To give directions to liquidator 
—What questions may be submitted. 
Re WasiTon & Co., LTD. (IN LIQuIDA- 
TION), [1928] N. Z. L. R. 419.—N.Ze 


PART III. SECT. a7, SUB-SECT. 11.— 





sp. Power of court to order stay— 
Under Indian Companies Act, 1913, 
8. 215.J--Re Sri YooasHRramM PaHaAR- 
MACY, Lrp. (IN aA TOn Pte 
Mouwan Lat Menra (1927), I. Le. R. 
50 All. 482.—IND. 


PART II. waned al SUB-SEOCT. 13.— 


ember of old company. 

—In 1917 a deed to carry into effec 

a scheme of liquidation was drawn 
up, but it was never in fact registered 
nor exccuted, although {te terms were 
actually carried out, in that the great 
majority of shareholders in the co. 
surrendered their shares & 
others in exchange. In 1924 certain 
of these shareholders held a meeting 
& appointed two of their number as 
liquidators & attempted 

direction of the liquidation :—Held : 
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the shareholders, who in 1917 had 
relinquished their shares, accept 
shares in the other cos. in exchange, 
ceased to be either shareholders 
or contributories & had no right to 
take any pat in the management of 
the co.’s affairs. HUNTER vo. DamopaR 
Das (1924), I. L. R. 46 All. 769.—IND. 


PART Ill, SECT. 37, SUB-SEOT. 13.— 
E. (f). ; 


o. Add “ reved. 1 0. L. R. 480.” 


pi. On contract—-To pay commission. ] 
v. AUTOMATIO TOTALIBATORS, 


7161. Add. Annotation :—Refd. Soc. Anon. 
Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 750. 

7168. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. O. 252. 

7169. Add. Annotations :—Refd. Morris v. Harris, 
[1927] A. O. 252; Re Katherine et cie, Ltd., 
[1982] 1 Ch. 70. 

After this case add :—See, now, 1929 Act, 

s. 296. 
7169a. Agreement to transfer land & equitable 

interest—Vesting order.]—Re C. & H. Cricu- 


TON (1921), Lrp., [1982] W. N. 208; 174 
L. T. Jo. 306. 
7169b. ——— Whether new trustee necessary— 


Trustee Act, 1925 (c. 19), s. 44, para. (il) (c), 
s. 61 (1), para. (if) (e).J—Re C. & H. Cricn- 
TON (1921), Lrp., [19382] W. N. 208; 174 
L. T. Jo. 306. 

7169¢. 1929 Act, s. 296-—Equity of redemption. ]— 
In 1899 a limited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subject to the equity 
of redemption. In 1910 the co. went into 
liquidation, & in 1913, the trustees having 
called in the mtge., the co. made default & 
the trustees appointed a receiver. In 1916 
the co. was dissolved, the income of the 
property being at that time insufficient to 
meet the mtge. interest, & nothing was done 
in respect of the equity of redemption as the 
liquidator considered it to be of no value. 
The value of the property having since largely 
increased, the surviving trustec claimed to be 
entitled to the property absolutely, & the 
Crown claimed the equity of redemption as 
bona vacantia :—Held: (1) Cos. Act, 1929 
(c. 24), 8. 296, did not apply, as that sect. was 
not retrospective; (2) after the disappearance 
of the legal entity which had had the right 
of redemption the Crown was entitled to the 
property as bona vacantia.— Re WHt1s, 
SWINBURNE-HANHAM v. HOWARD (1932), 101 
L, J. Ch. 346; 48 T. L. R. 617, ©. A. 


7169d. ——— Whether retrospective.J—Re WELLS, 
anaes eae v. HOWARD, No. 7169¢, 
arte. ; 

7174a. Mode of application for order.]— 


(1) Where a co, has been dissolved, & on the 
subsequent discovery of assets a motion is 


Lrp. (1927), 28 8S. R. N. S. W. 763 
affd.1 A. L. J. 386.— AUS. 


sv. On right of shareholder in_ old 
company—To contingent asset realised 
reconstruction, }+—ANDERSON v. 
OR-WEsT Motors, [1929) 2 D. L. R. 
175; 1 W. W. R. 804; 24 Alta. L. R. 
90.-—-CAN. 


8. C. 209.—SCOT. 


sw. Avoidance—Jurisdiction to order ing the ct. to declare 
-— For limited HME pORS only.J — A 
co. went into voluntary Hquidation, 
& was dissolved. Thereafter intima- vam rem 
tion was received from the Inland the superior. 


Revenue that a sum was repayable to 





the co. in t of exoess profits 

duty, a ti as presen eb. j 
Lae ct on ae ee & are Rooters ered for the R 
‘or an é ution afte 

of the co. to have been void, for the 6 pees 


purpose of the exercise by the liquidator 
of authority to receive the payment & 
to grant receipt therefor Held : it 


s. 223, to declare the dissolution of a 
co. void for a limited purpose only. 


The petition was amended by the 
deletion of all reference to the 
& tho ct. granted it as amended.—He 


CHAMPDANY JutTE Co., LTp., [1924] 


az. -———~ Application more than two 

years after dissolution. 

after a co. was dissolved by order 

Nquidatoe had not dealt with a feu 
ator 

PART III. SECT. if SUB-SECT. 14.— held by the oo. The waperior & the 


liquidator presented a 


void, & to authorise the liquidator to 
grant a disposition of the feu ad 


The ct. refused the 
order oraved.-~MACDONALD’s (LORD) 
——.-—-A 
ose of reconstruc- 
dator had entered 
into an agreement for the transfer of 
the assets, including certain heritable 
property, to a new co. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, & itself subsequently went — 
into liquidation. More than two years 
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Vol. X.—Companies. Cases 7161-—7290. 


made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 
(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets —Re Home & COLONIAL 
INSURANCE Co., Lrp. (1928), 44 T. L. R. 718. 


7177a. —— Effect of..—An order of the ct., 
declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution & its avoidance.—MORRIS v. 
Harris, [1927] A. 0. 262; 96 L. J. Ch. 253 ; 
136 L. T. 587; [1927] B. & OC. R. 65, H. L. 


7208a. Charges of fraud on _  public.j—Where 
charges have been made against a co. of 
having committed frauds, not in any way 
connected with its promotion or formation, 
in its dealings with members of the outside 
public, not being dealings with shareholders 
as regards their membership in the co., the 
desirability of investigating such charges 
under a compulsory winding up is not a 
ground for saying that creditors will be 
‘prejudiced by a voluntary winding-up io 
within sect. 145 of 1862 Act.—-Ite MEDICAL 
Batrgery Co., [1894] 1 Ch. 444; 63 L. J. Ch. 
189: 69 TL. T. 799; 42 W. R. 191; 38 
Sol. Jo. 81; 1 Mans. 104; 8 KR. 46. 


7269. Add. Annotation :—Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

7290. For existing citation read following para- 
graph & citations & auno. :— 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless he possesses all 
the qualifications required of a _ creditor 
petitioning for a compulsory winding-up 
order. Therefore, a debt incurred by a co. 
under an agreement entered into after it has 
vone into voluntary liquidation is no ground. 
for a petition for a supervision order, although 
the voluntary liquidation & the agrecment 
formed parts of one scheme.—-Re BANK OF 
SourH AUSTRALIA, [1894] 3 Ch. 722; 64 
I. J. Ch. 44; 43 W. RR. 299. 


Annotation :-—Dbtd. Re Bank of South Australia, (1895) 
1 Ch. 578. 


after the dissolution of the old co., 
a petition was presented to the ct. by 
the liquidators of both cos. praying 
the ct. to declare the dissolution of the 
old co. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property in the new co. 
The ct. refused the order craved.— 
ForTH SHIPBREAKING Co., LTD., PETI- 
TIONERS, (1924) 8. C. 489-00.—SCOT. 


PART III. SECT. 37, SUB-SECT. 15.— 
A. (b) iii 


e i. .}—Held: in the absenco 
of proof that creditors’ rights or those 
of the coutributories would be preju- 
diced bY the voluntary winding up, 
applications for compulsory winding up 
must be dismissed.——SaNsaR CHAND 0, 
erp ae (1925), I. L. R. 6 Lah. 


PART III. SECT. 37, SUB-SECT. 15.— 
~ (oc), 
sd. Handing over of books 


by 
voluntary to compulsory liguidator— 
Lien of voluntary liquidator_over books.) 


urpose, 


Hight years 


etition crav- 
e dissolution 





in favour of 


oO. Was dis- 


TOCKBRIDGE & Co., LTD., [1923] 
N. Z. L. R. 221.—N.Z. 


Cases 7370—7407a. 
7370. Add. Annotation :—Refd. Kirby v. Wilkins, 


7378. Add. Annotation :-——Consd. fe 


7378b. 
1374a. 
7882a. 


PART III. SECT. 39, SUB-SECT. 1.—B. 


fi 
ereditor.}—Where @ co. proposed a 


[1929] 2 Oh. 444, 


7871a. —-— Scheme involving reduction of capital 


—-Modification of rights of different classes of 
shareholders.}—Re OpDHAMS [PREss, LID., 
[1925] W. N. 10. 

Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 


73738a. Arrangement between creditors & voluntary 


company ‘‘ about to be wound up ’’—Meaning 
of.]|—Held: (1) 1929 Act, s. 251 (1), applies 
only to an arrangement entered into during 
a@ voluntary winding-up or shortly before the 
passing of a resolution for a voluntary winding 
up; (2) a composition by a co. with its credi- 
tors, intended to make the co. solvent & 
therefore to prevent a voluntary winding up, 
is not an “‘ arrangement ”’ within the sect. 
Q@u.: whether the word ‘‘ arrangement ”’ 
in the sect. is intended to include a com- 
promise.—Re ContTaL Rapio, Lrp., [1932] 
2 Ch. 66; 101 L. J. Ch. 377; 48 T. L. R. 458; 
76 Sol. Jo. 359. 
Whether compromise included.]- 
te ConTAL Rapio, Lrp., No. 7373a, ante. 
-}+-Re Star TEa Company (1980), 69 
L. Jo. 80; 169 L. T. Jo. 101; [1930] W.N. 4. 
Scheme involving reduction, reorgani- 
sation & increase of capital.] — Re WALTERS 
(STEPHEN) & Sons, Lrv., No. 839a, ante. 








7885a. Discretion of court as to acquisition of 


shares of dissentient shareholders—Terms 
must be adequate & reasonable.}—Upon a 
petition to sanction a scheme of arrangement 
& amalgamation under Cos. Act, 1929 (c. 23), 
s. 155, the ct. has power to determine the 
terms upon which the shares of shareholders 
who have dissented from the scheme approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 


Preferential treatment of 





rights.|— (1) The existence of reason- 
able doubts as to the rights of share- 
holders under the memorandum of 
assocn. of a co. is a ground warranting 


ENGLISH AND Emprre Dicsest SuPPLEMENT. 


offered are adequate & reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair & just.—He CASTNER- 
KELLNER ALKALI Co., Lrp., [1980] 2 Ch. 
849; 99 L. J. Ch. 458; 144 L. T. 26; 46 
1, L. R. 592. 


7398a. ——~— Acquisition of shares of—Discretion 


of court.|—Re CASTNER-KELLNER ALKALI 
Co., Lrp., No. 7385a, ante. 


7404a. ——— Different classes of creditors—-Meaning 


of.]/—By sect. 2 of the Joint Stock Cos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up & “‘ the creditors of 
such co., or any class of such creditors,” the 
ct. may order that a meeting of ‘“ such 
creditors or class of creditors ’’ shall be sum- 
moned, & if a majority in number, repre- 
senting three-fourths in value of ‘such 
creditors or class of creditors,’’ agree to the 
arrangement, it 1, if sanctioned by an 
order of the ct., be binding on “ all such 
creditors or class of creditors, as the case 
may be,” & also on the liquidator & con- 
tributories of the co. 'The persons summoned 
to the meeting under the above sect. were 
the policy-holders of the co., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policics had not, matured :—Held: the insured 
persons whose policies had matured formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class ; 
& the arrangement did not, therefore, operate 
as a release by deft. of his claim against 
pltfs.—SovEREIGN LIFE ASSURANCE Co. v. 
Dopp, [1892] 2 Q. B. 573; 62 L. J. Q. B. 
19; 67 L. T. 396; 41 W. R. 4; 8T. L. ht. 
684; 36 Sol. Jo. 644; 42.17, C0. A. 


7407a. ——— Omission to advertise—Sufficient 


majority present.|—-Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 


note.-—-EDINBURGH RAILWAY ACCESS 
& PROPERTY Co. v. SCOTTISH METRO- 
Co., [1932] 8. OC. 


scheme of arrangement, under which 
a bank appeared to be secured to the 
oxtent of 20s. in the pound :—Zleld: 
the scheme was not oue which, in view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
sanction.—LAINIBRE DE ROUBAIX v. 
GLEN GLOVE & Hosiery Co., LTv., 


PART III. SECT. 39, SUB-SECT. 1.-——D. 


7387 ii. -1—Tho ct. refused to 
approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an incorprated co., & accepted by a 
majority of its creditors, whereby the 
preterm & secured creditors were to 

@ paid by debtor, & the unsecured 
creditors paid in full by the allotment 
& issue to them of fully paid-up pre- 
ference shares in the debtor co. or in 
@ new co. to be incorporated. The 
scheme was not one which should be 
forced upon an unwilling creditor.— 
Re LINpNERS, Lip, (1921), 64 D. L. R. 
ae 510.0. R.116; 2C. B. BR. 49.— 





PART Ill. SECT. 39, SUB-SECT. 1.—-E. 


sf. Object of schemce—Clarification of 


the ct. in sanctioning a scheme of 
arrangement the effect of which is to 
remove those doubts. 

A limited co. consisted of three 
classes of sharcholders, viz. A., B. 
& C., whose respective rights were 
determined hy clause 5 of the memo- 
randum of assocn. Questions having 
arisen as to the rights of the A. share- 
holders under clause 5, the co. proposed 
a scheme of arrangement by which 
clause 5 was to be replaced by a new 
clause, the effect of which was to 
determine exactly the rights of the A. 
shareholders :—Held: as the proposed 
scheme was one which would commend 
itself to a reasonable business man, 
it would receive the sanction of the ct. 

(2) The unsuccessful objector then 
moved that the co. should be found 
liable for his expenses, on the ground 
that dissenticnt shareholders should 
not be discouraged from bringing to 
the notice of the ct. considerations 
which might reasonably influence the 
cl. in arriving at a right decision. The 
ct. refused this motion, but, on con- 
scat of petitioners, found no expenses 
due to or by either party in connection 
with the discussion on the objector’s 
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PART III. saad 89, SUB-SECT. 1.— 
° a ® 


7399 ii. ~.J—Where a 
bank, being a secured creditur, im- 
properly voted with the unsecured 
creditors :—~Held: in the absence of 
the bank as a voting creditor, the 
necessary three-fourths in value would 
not bave been obtained, & the pro- 
cedure had not complied with 1908 
Act, #. 120 (2).— LAINIERE DE ROUBAIX 
v. GLEN GLovBE & Hosiery Co., LTp., 
[1926] S. C. 91.—SCOT. 


PART UI. wakes 389, SUB-SECT. 1.— 


af. Time for lodging.}—Creditors’ 
proxies need not be lodged at any par- 
ticular date, 

Where proxies lodged by creditors 
within forty-eight hours of a meeting 
to approve a scheme of arrangement 
had been disallowed :—JZeld: the 
rejection of the proxies was wrong.— 
LAINIERE DE ROUBAIX v. GLEN GLOVE 
sl Co., Lrv., [1926] S. C, 91. 


7409a. 


71462a. ——— 


received the notices :——Held: the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened.—Re ANGLO- 
SpanisH Tarrarn Revinenies, Lrp. (1924), 
68 Sol. Jo. 738. 


-.}—(1) Proxy papers to be used at 
meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy ‘‘ to vote for me 
& in my name [ ] the said scheme either 
with or without modification as my proxy 
may approve,” & contains opposite the blank 
a& marginal note as follows: ‘‘ If for, insert 
‘for,’ if against, insert ‘ against,’ & strike 
out the words after ‘scheme’ & initial altera- 
tions.”? Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in their 


Vol. X.—Companies. Cases 7407a—7482a. 


own names, but in the names of cos. con- 
trolled by them. 

(3) Trustees for debenture-holders are in no 
different position from other trustees, except 
that, unlike many other trustees, they are 
remunerated for their services, & whether 
the mtgor. co. is a going concern, or whether 
the security is being realised for the benefit 
of debenture-holders, the conduct of the 
trustees is controlled by the same rules, sub- 
ected to the same restrictions, & measured 

y the same standards as are applied to other 
fiduciary agents (live, J.).-—Re Maaapt 
Sopa Co., Lrp. (1925), 94 I. J. Oh. 2173; 41 








T. L. R. 297; 69 Sol. Jo. 365; [1925] 
B. & C. R. 70. 

7440. After this case add :— 
— ——-.}—See, now, 1929 Act, 
8. 295 (5). 


7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.]—He 
Home & COLONIAL INSURANCE Co., LTD., 
No. 7174a, ante. 

7452b. Filing of affidavit of notice.]—PrAc- 
se Nore, [19381] W. N. 199; 172 L. T. Jo. 





Part IV.—Banking Companies. 





Defences available—Liability for 
calls..— Assumpsit on a money demand 
against a joint stock banking co. Plea, 
after sctting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
*‘ not indebted ” :—Held: (1) the replication 
was bad, the set-off being founded entirely 
on the deed; (2) the plea was good.— 
MILVAIN v. MATHER (1850), 5 Exch. 55; 1 


L. M. & P. 220; 19 L. J. Ex. 227; 14 
Tu. TT. O. S. 446 ry 155 Be. R, 24. 
Annotation :—Generally, Refd. Smith v. Trowsdale (1854), 
18 Jur. 552. 
7479. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B 447. 


7479a. .|— BARCLAY v. PEARSE (1884), Times, 
Aug. 4, C. A 


Annotations :—Distd. Perry v. Barnett (1885), 14 Q. B. D. 
467. Apld. Scymour v. Bridge (1885), 14 Q. B. D. 460. 





Part V.—Insurance Companies. 


7482. Add. Annotation :—Refd. Jacobs v. Batavia 


oe Plantations Trust, [1924] 2 Ch. 
2 


a policy-ho!der against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on security of their policies, 


7482a. Power of company to vary rate of interest 
on loans to policy-holders.j—In an action by 


PART III. SECT. 40, SUB-SECT, 2.—A. 


7449 v. .}-A co. formed 
for the purpose of money-lending, 
which, having discontinued business, 
had been struck off the register, 
applied for an order to have its name 
restored thereto, the main ground of 
ita application being that it desired 
to recover from a bkpt. estate a 
dividend which had become payable 
since the date of st off :—Held : 
the application should be granted.— 
CHARLES Daun, Lrpv., [1927] 8. C. 
130.—SCOT. 


oi. Dissolution of company on 
non-compliance with statutory  for- 
malities. }—A co. which failed to comply 
with Cos. (Reconstitution of Records) 
Act (N.I.), 1923, & was thereupon 
dissolved, may bo “ replaced on’ & 
*“‘ restored to” the register in accord- 
ance with sect. 5 (4).—He CLONARD 
pcr Estate Co., Lrp., [1926] N. 


sl. Effect of.J—Whore a co. has 
defaulted in complying with Cos. Act, 
ss, 80-85, & its letters putent have 
been revoked & cancelled, & the default 











can be waived by showing that it was 
due to inadvertence, accident or 
neglect, the revocation is not complete 
but conditional, &, on the revival of 
the charter, the co.’s existence must 
be considered to have been at no time 
interrupted. — BANQUB CANADIENNE 
NATIONALE 0. SAWCHUK, [1926] 3 
D. L. R. 964; [1926] 2 W. W. BR. 771; 
36 Man. L. R. 1.—CAN, 


PART IV. SECT. 4. 


sn. Position of depositors.J-—If a 
co. is deprived of the powor to receive 
moncy on deposit, then in a subsequent 
bkpey. liquidation of the co. the 
depositors claiming for moneys on 
oreee prior to its losing such powers 
will be paid in full, before depositors 
claiming for deposits made aftor it lost 
such powers. Withdrawals made by 
one of the second class of depositors 
will be appropriated by the ct. to ‘his 
deposits made before the loss of such 

owers..-Re NIPPON EINYN Sila, 

TD.. Ex yp. Totaro Fusino, [1923] 


1D. L. R. 1156; 32 B.C. R, 563 
[1923] 1 W. W. R. 880; 3 Cc. B. R. 
673.— N. 
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pitf. based his case on an alleged collateral 


PART V. SECT. 1. 
st. Grounds for granting or refusing 
licence—Whether company carrying on 
business in good faith.|}—Re ALL Risk 
INSURANCE AGENCIES, Lrp. (B. C.), 
{1927} 3 D. L. R. 2453; [1927] 3 
W. R. R. 58.—CAN. 


7483 i. Power of directors to contract— 
Contract to stand surety for debt due by 
third party.}—Held: not within the 
co.’s arts. of assocn.—HINDUSTAN 
ASSURANCE & MurvuaLt' BENEFIT 
SOCIETY, LTD., LAHORE vt. LSA 
BANK, LTp., GUJRANWALA (1927), 
I. L. R. 9 Lah. 360.—IND. 

sx. Superintendent of tneurance-— 
Powers--T'o alter annual statement of 
company.|—Re SUN LIFE ASSURANCE 
Co., {1927] 4 dD. L. R. 287.-—CAN. 

sy. Power to write off capital—Extent 
of power.)—The power conferred by 
sect. 70 of Insurance Act, R.S8. C., 1927 
(c. 101), of writing off paid-up capital 
is not limited to the writing off of the 
precise amount of the lost capital.— 
Re CANADA NATIONAL Fine INSURANCE 
Co., {1930) 3 Ww. Ww. R. 313 ; 4 D. li R. 
572; 39 Man. L. R. 188; 12 C. B. R. 


Cases 7482a—755la. 


contract or on established practice :—Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time.— THISELTON 
v. COMMERCIAL UNION ASSURANCE Co., [1926] 
Ch. 888; 95 L. J. Oh. 447; 186 L. T. 114; 
70 Sol. Jo. 892. 


7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies—-Employers’ Ha- 
bility insurance company—C g on busi- 
ness outside United Kingdom-—What !s.)— 
The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (4) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business.—Re UNITED GENERAL 
COMMERCIAL INSURANCE CORPN., [1927] 2 Ch. 
51; 96 L. J. Ch. 231; 186 L. T. 653; 71 
Sol. Jo. 141, C. A. 


Annotation :-—Refd. First Russian Insce. v. London & Lan- 
cashire Insce., [1928] Ch. 922. 


7490. After this case add :— 
—--- Company carrying on motor vehicle busi- 
ness. |——Scee Road Traffic Act, 1930 (c.43), s. 42. 

7490a. Reinsurance of fire risks.] The 
business of reinsuring fire risks is fire insur- 
ance business within Assurance Companics 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act.—FORSIKRINGSAET. NATIONAL 
(OF COPENHAGEN) v. A.-G., [1925] A. C. 639 ; 
04L. J. K. B. 712; 183 L. T. 151; 41 
T. L. R. 4733; 69 Sol. Jo. 543; 30 Com. 
Cas. 252, H. L.; affg. 8S. C. sub nom. A.-G. 
v. FORSIKRINGSAKT. NATIONAL (OF COPEN- 
HAGEN) (1924), 93 L. J. K. B. 679, C. A. 

Annotations :-—Reid. First Russian Insce. ». London & 

Lancashire Insce., [1928) Ch. 922; Re National Benefit 
Assce., Ex p. English Insce., [1928] Ch, 74. 

7490b. -——- Company carrying on accident insur- 
ance business—Charitable association.}—The 
ct. held that the British Provident Assoen. 
for Hospital & Additional Services was not 
aco. carrying on accident insurance business 
within Assurance Cos. Act, 1909 (c. 49), 
s. 1 (c)—Hati D’ Aru v. British PROVIDENT 
ASSOCN. FOR HospiTan & ADDITIONAL SER- 
Vicks (1932), 48 T. L. R. 240; 76 Sol. Jo. 111. 

7493a. ——— ——— R.S.C., Ord. 50, r. 2 8) 7 
fie CANADA LIFE ASSURANCE Co. (19380), 167 
L. T. Jo. 156; [1929] W. N. 46. 

74938b. -——- ———- -—— - Depreciation of securi- 
ties. |— Re GENERAL ACCIDENT I‘TRE & LIFE AS- 
SURANCE Corpn.,, Trp. (1932), 49 T. L. R. 107. 

7498. Add. Annotation :—Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


& wee 











PART V. SECT. 5. in 1914, when 

sa. British company doing business in 
Trish Free Stale.)}—A British jasurance 
co. doing business in the ILrish Free 
State after Dec 192%, claimed not to 
be Hable to make any deposits In the 
Irish Free State in consequence of 
Constitution & Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 


ground that the Act had been complied 


EASTERN Ry. 


deposits were made 
in England :—Held 
bound to make such deposits in the 
Irish Free State.—WESTERN AUSTRA- 
LIAN INSURANCE Co., Lin. vw. A.-G. & 
MINISTER FOR INDUBTRY & COMMERCE, 
[1926)1.R.57; 597. L. T. 109.—IR. 
7498 i. Application of 
winding up.}—Re NATIONAL BENEFIT 
ASSURANOE Oo., LTp., PaciFic GREAT 
Co.’s CASE, 


Enauisn anv Emprme Digest Supplement. 


7500a. - Deposit by company carrying on motor 
vehicle business.}—Re Sours-East Lanca- 
SHIRE INSURANCE Co., Lap. (1932), 49 
T. L. R. 25; 76 Sol. Jo. 815. 


7508a. ——- ——— -) — Re UnitTep BRITISH 
INSURANCE Co., No. 7526a, post. 


7526a. -]—Where an assurance co. having 
power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. has agreed to transfer all its 
life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 18, & all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
co. towards its policy holders is completely 
discharged, & the ct. can order payment out 
of the deposit money to the transferring co.— 
Re Unrren Britisno INSURANCE Co., [1929] 
2 Ch. 480; 98 L. J. Ch. 444; 142 L. T. 12. 


7586. Add. Annotation :—Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

7642a. ——_ —— —— ——.]—RHe BRITANNIC 
ASSURANCE Co., Lrp. & ASSURANCE COM- 
PANIES Act, 1909 (1927), 71 Sol. Jo. 729. 


7549. Add. Annotation :—-As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1928] A. C. 281, 


7551a. Winding-up of reinsurer—Claim against 
insuring company—Set-off.]|—By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of al] insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. VIII. of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent. of the share of all premiums credited 
to the reinsurer in the first year, this sum to 
remain as a deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to be entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 
reinsurer interest at 33 per cent. per annum 
on any part of the deposit not used in manner 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit & a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
co. was bound to pay over the deposit & 
interest in full. The insuring co. claimed to 


3D. L. R. 289; [1927] 2 W. W. R. 
348; 36 Man. L. R. 549.—CAN. 


PART V. SECT. 8, SUB-SECT. 4.—A. 


of. Dominion Winding-up Act.) 
—Re CONTINENTAL Frre & CaSUALTY 
Co., {1924} 1 WwW. W. R. 132.—OAN. 

oe ii, —— ——.}~-He CONTINENTAL 
Firm & CaBuALTyY Co,, (1924]1 W. W. R. 
1080.—CAN. 








: the co. was 





sit on 


[1927] 


66 


be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance & reinsurance :— 
Held: (1) the interest was a debt due from 
the insuring co. to the reinsurer & fell there- 
fore within Bkpcy. Act, 1914 (c. 59), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties & could not be the subject of a set-off. 
—Ze Ciry WQuiTaBLE Fire INSURANCE Co., 
Trp. (2), [1980] 2 Ch. 298; 99 L. J. Ch. 536 ; 
ae T. 444; [1929-30] B. & C. R. 233, 
7593. Add. Annolalion :—Refd. Biddulph & Dis- 

trict Agricultural Soc. v. Agricultural Whole- 

sale Soc. (1926), 95 L. J. Ch. 576. 


‘7600. Add. Annotation :—As to (2) Consd. & Apld: 
fte Profits & Income Insce., [1929] 1 Ch. 262. 


7609. Add. Annotations :—Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Hole v. 
Garnsey, [1930] A. C. 472. 


7611a. Former actuary—In receipt of pension.] 
—On the resignation of the actuary & 
secrctary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human life & by the granting of annuitics 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, dicd 
before the proof was dealt with :—Held: 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), & must be valucd, as at the date 
of the winding-up order, in the manner 
indicated in that statute.—He Prorits & 
INCOME INSURANCE Co., [1929] 1 Ch. 262; 
098 L. J. Ch. 155; 140 L. T. 526; [1929] 
B. & C. R. 17. 

7612a. ——.]—Held: the liquidator had rightly 
rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid.—HENGLISH INsUR- 
ANCE Co. v. NATIONAL BENEFIT ASSURANCE 
Co. (OFFICIAL RECEIVER), [1929] A. C. 114; 
98 L. J. Ch. 1; 140 L. T. 76; [1028] B. & 
Cc. R. 67, H. L.3; affg. S. C. sub nom. Re 
NATIONAL BENEFIT ASSURANCE Co., Lz p. 
ENGLISH INSURANCE Co., [1928] Ch. 74, C. A. 


Annotations :-—Distd. Re Norske Lloyd Insce., [1928] W. N. 
99. Refd. Re Home & Colonial Insce. (1929), 45 T. L. R. 





658; Re National Benefit Assurance Cu., Ltd., 
1 Ch. 46. 


Vol. X.—-Companies. Cases 755la—'7647a. 


7612b. - Effect of compromise under 1908 Act, 
s. 214, accepted & acted on by parties.|— 
Re Norske Luoyp Insurance Co., Lp., 
[1928] W. N. 99. 


7620. Add. Annotation :—Consd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


7622. Add. Annotation :—Refd. Re 
Income Insce., [1929] 1 Ch. 262. 


7622a. Re ARGONAUT MARINE IN- 
SURANCE Co., Lrop., [1932]2 Ch. 34; 101 L. J. 
Ch. 217; 1471. T. 350; 48 T. L. BR. 331. 


7623. Add. Annotations :-—As to (1) Consd. Re 
Profits & Income Insce., [1929] 1 Ch. 262. 
rh Re City Life Assce. (1925), 42 T. L. R. 

5, 

7625. Add. Annotations :-—Distd. Rc National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. He City 
Life Assce. (1925), 42 T. L. lt. 45. 


7626. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. R. 435. 


1627. Add. Annotations :—Overd. Ite Oity Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


1627a. .]|—A policy-holder in a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured tho 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt :—Held: Bkpcy. 
Act, 1914 (c. 59), 8. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt.—Re National BENEFIT 
ASSURANCE Co., Lrp., [1924] 2 Ch. 339; 
94 L. J. Ch. 33; 182 L. T. 50; 40 T L. RB. 
755 ; 68 Sol. Jo. 753; (1924) B. & C. R. 231. 

ae 2 Aporvd. & Folld. Re City Life Assce. Co. (1925), 
.L. R. 45. 


Profits & 





Sead 








7627b. ——-.]—In the liquidation of a life in- 
surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 59), s. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had cquitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
—Re Crry LIFE ASSURANCE Co., Lirp., [1926] 
Ch. 191; 95 L. J. Ch. 65; 134 L. T. 207; 
42 T. L.R. 45; 70 Sol. Jo. 108; [1925] B. & 

C. R, 233, C. A. 
Annotations :-—Reid. Re Profits & Income Insce.. [1929] 
262; Re City Kquitable Fire Insurance Co., [1930] 2 


Ch. 293: Re Fenton, Zr yp. Fenton Textile Assocn. (1930), 
99 L. J. Ch. 358. 


Part VI.—Companies Registered Under Repealed Statutes. 


7647a, ——— Alteration in objects.}—Re Hewirr Brorners, Lrp. (1931), 75 Sol. Jo. 615. 


J.8. 
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Cases 7650-—7958a. EXNGLisH aND Empire Didsst SupPLEMENT. 


Part VIl.—-Unregistered Companies. 


7650. Add. Annotation :—Refd. Employers’ Lia- 
bility Assce. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


7663. Add. Annotation :—Refd. Re Russian & 
English Bank (1982), 48 T. L. R. 282. 


7669a. Representatives of deceased 
members.|—An unregistered co. cannot be 
wound up under Cos. Act, 1862 (c. 89), 
s. 199, unless there are more than seven 
existing members at the date of the winding- 
up petition. Representatives of deceased 
members, trustees of bkpt. members, & past 


members, although liable to contribute to the 
debts of the co., are not members within the 
sect.—He BowLinc & WELBY’s CONTRACT, 
[1895] 1 Ch. 663; 64 L. J. Ch. 427; 72 
lL. T. 4113; 39 Sol. Jo. 345; 438 W. R. 417; 
2 Mans. 257; 13 R. 125, C. A. ; 


Annotations Apia. Re James v. Buena Ventura Nitrate 
Grounds Syn i viene : d. 
Re New York & Continental Line (1960), 54 Sol. Jo. 117. 


cate, Ltd. (1895), 11 T. L. R, 568 
Llewell v. Kasintoe Rubber Estates, Ltd., 


Consd. 
[1914] 2 Ch. 670. 
7669b. ———- ———- Trustees of bankrupt members. |— 


Re Bowriinae & WELBy’s Contract, No. 
7669a, ante. 


Part VII|—Cost-Book Companies and Mining Companies 
in the Stannaries. 


77284. -.]}—Co 
ae cited 10 Exch. 242,n.; 156 E. R. 


Annolation :-—Refd. Watson ». Spratley (1854), 10 Exch. 222. 


URTEIS »y. JOHNSON 17726. Add. Annolation :—Refd. Jebara v. Otto- 


man Bank, [1927] 2 K. B. 254. 


717137. Add. Annotation :—As to (2) Consd. Spencer 


v. Ashworth Partington, [1925] 1 K. B. 
5 


Part IX—Statutory Companies for Public Purposes. 


7843a. -——— Capital expenditure out of reserve 7904a. -.J—The ct. will not grant a 


funds.]--Sums expended by the railways 
upon capital works, & furnished by drawing 
upon their own undistributed profits, pension 
funds & reserves, are not additional capital 
*“‘ raised or provided ’? within Railways Act. 
1921 (c. 55), s. 68 (1) (6). Therefore the 
companies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates & charges necessary to 
produce the revenue sufficient to remunerate 
them upon their capital valuation.—Re 
STANDARD CHARGES SCHEDULE (1925), 94 
L. J. K. B. 364; 132 L. T. 682; 897. P. 90; 
41 T. L. RR. 2473 69 Sol. Jo. 3265 231. G. R. 
209; 18 Ry. & Can. Tr. Cas. 133, CO. A. 


7862. Add. Annotation :—As to (1) Consd. Witham 
a a icoal v. Boston Corpn. (1926), 136 


PART VII. SECT. 2, SUB-SECT. 1. registered under 


rule under 8 & 9 Vict. c. 16, s. 36, for a scirc 


facias against a party as a shareholder in a 


joint stock co., upon a judgment obtained 
against the co., unless the affidavits disclose 
reasonable grounds for believing that the 
party sought to be charged is a shareholder. 
The fact of his having applied for & received 
an allotment of shares, & paid a deposit 
thereon, is not enough.—Hpwanrps  v. 
KILKENNY & GREAT SOUTHERN & WESTERN 
Ry. Co. (1863), 14 C. B. N. S. 526; 143 
i. BR. 526. 


7958a. ——-- —-—— Extent of statutory powers as to 


preference shares.}—A statutory co. under 
its special Acts with which Part II. of the 
Cos. Clauses Act, 1868 (c. 118), was in- 
corporated, issued certain preference shares. 
By the conditions endorsed on the certificates 


which was not certain officers of the socfety presented 
Friendly Societies « petition for tho winding up of the 


7654 i. Power of court—Under Com- Act, 1896, & made it a condition in society as an “‘ unregistered co."’ :— 


panies Acts — Discretionary.) — The the contract of em 
general partner in a limited partner- Manual labourers tha 


- members of the society. 
ship consisting of two members pre to income derived from the endow- that there was no contractual relation 


ment fund, further income was pro- between the members inter eae, &, 
vided, in terms of the constitution, by accordingly, that it could not be wound 


sented a petition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator :—Held : 


loyment of its Held: the society was not a“ partner- 


should be aote assocn., or co.’’ within Cos. Act, 
n addition 1908, Part VIII., s. 267, in respect 


although it was competent for the ct. the members paying small weekly sums up wages the Act as an “‘ red 


— Re OCAaLEDONIAN EMPLOYEES’ 


to the society, which were deducted : 
S stsd Sate ae ee heh ateee the co. paying BENEVOLENT Sociery, [1928] 8. C. 


a limited partnership, the averments from their wages, & b 
of parties showed that questions as 80 equal amount. 


be members & £633.—SCOT. 


to the liability of the limited partner their ty sag os were respectively 


were likely to arise, & it was more entitled 
expedient that the partnership should 


sickness & death benefits. 


be wound up by the ct.—Murrumap Mittee which was elected by the 7870 1. Ae ey of less than seven 


v. BORLAND, . oO — members in annual general meeting. membere—At 0, . ela: 
coT.. a The co., having been bought up by a the ct. may under Cos, Act, et 


larger concorn, went out of business 
& the works were eventually closed 


order the winding up of an 
co. even if it is composed at the date 


PART VII. SECT. 2, SUB-SECT. 2.—A. down. Aspecial meeting ofthe society of the application for its winding up, 


7858 i. ‘* Unregistered company’’— was thereafter held, at which it was of not more 


Ps.—— IL€ 


members, 
Benevolent society.\—A co. & its resolved to cease receiving contribu- ie Companirrs AcT, 1913 (1930), 


directors instituted & endowed a tions & paying benefits. Subsequently 


L. R. 8 Nan. 409,.——-IND, 


it was provided that, in the event of the co. 
being wound up, the holders of the preference 
shares should be entitled to have the surplus 
assets applied, in the first place, in repaying 
to them the amount paid up on their pre- 


ference shares, but should not be entitled to 
any further participation in such lus 
assets :—Held: Cos. Olauses Act, 1863 


(c. 118), ss. 13, 14, limited a co. to which 
Part Il, of that Act applied in ect of 
their powers to attach rights of dividend to 
their preference shares, but did not limit a 
co. in respect of their powers to attach other 
privileges ; the privilege of having a priority 
as regards repayment of capital in a winding- 
up was a privilege which the co. was entitled 
to attach to the preference shares; &, 
consequently, the further condition restrict- 
ing the holders of preference shares in the 
case of a winding-up to repayment out of the 
surplus assets of the capital paid up on such 
shares was not ulira vires & was not invalid. 
~—WINDERMERE District Gas & WaTER Co. 
v. WHITEHEAD, [1931] 1 Ch. 558; 100 
L. J. Ch. 147; 144 L. T. 686; [1929-30] 
B. & C. R. 276. 


7956. Add. Annotation :—As to (2) Refd. Re 
reas Pica King v. King, [1931] 2 
lL. ; 


8045. Add. Annotations :—Distd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 583. Refd. Dennerley v. Prestwich 
U. D.C. (1929), 141 L. T. 602; Royal Trust 
Co. v. A.-G. for Alberta (1929), 46 T. L. R. 25. 


8126. Add. Annotation :—As to (2) Refd. Ootter 
v. National Union of Seamen [1929] Ch. 58. 


8129, Add. Annotations :—Generally, Refd. British 
Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Re Golomb & Porter & 
Co.’s Arbitration (1931), 144 L. T. 5838; Pe 
Jree, Behrens & Co. (1932), 48 T. L. R. 248. 


8178. Add. Annotations :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205 ; 
Re Lee, Behvens & Co. (19382), 48 1. L. R. 248. 


8225. Add. Annotations :—-Consd. Hartland v. Dig- 
gines (1924), 41 T. L. R. 1381. Refd. Michel- 
ham’s Trustees v. 1. R. Comrs., Michelham 
(Lady) Exors. v. I. R. Comrs. (1930), 144 


PART IX. SECT. 8, SUB-SECT. 5.—B. 


bi. Necessity for.}—Where the 
directors of a railway co. at one meeting 
made several calls, payable at intervals 
of two months from each other :—Held: 
bad, for the calls cannot be made at less 
intervals two months; & a 
stockholder who had paid the first 
call thua made, & then sferred his 
shares, hay ube fen at the 
subsequent calls thus y made.— 
Moons i ep cauuaas (1862), 11 Cc. P. 





Co., 


PART IX, SECT. 


8370 i. Ay issuc of debenturcs-— On 
completion of portion of railhvay— -Lasue 
before completion.}—Tho B. & W. Ky. 
whose borrowing 
not to arise until a certain portion of 
their line should have been open for 
traffic, entered into an agreement with 
the 8S. & W. Ry. Co. that, if the latter 
co, would advance them a sufficient 
sum to enable thom to complete that 

ortion of the line, they, the B. & W. 
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L. T. 168; Hamilton v. I. R. Comrs., [1981] 
2K. B. 495; Thompson v. Trust & Loan Co. 
of Canada (1932), 48 T. L. R. 209. 


8243. Add. Annotations :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205; 
yal Behrens & Co., Ltd. (1982), 48'T. L. R. 


8246. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. C. 252. 


8802. Add. Annotation :—Distd. Garrard v. James, 
[1925] Ch. 616. 


8339. Add. Citation :—1 Macq. 461. 


Add. Annotations :— Apld. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 208; Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 


8861. Add. Annotation :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


8365. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


8866. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


8389. Add. Annotations :—As to (1) Apld. Garrard 
v. James, [1925] Ch. 616. Consd. Re George 
Ingiefield, Ltd. (1982), 48 T. 1. R. 536. 


8412a. ——.]—Re MERSEY Ry. Co., GIBBS 
v. MERSEY Ry. Co. (1895), 11 T. L. BR. 390. 


8444a. ——. .J—A receiver & manager was 
appointed of the undertaking of a tram- 
ways co.— BARTLETT v. WEST METROPOLITAN 
TRAMWAYS Co., (1893]3 Ch. 437; 63 L. J. Ch. 
208; 69 L. T. 560. 


Annotation :-—Dbtd. Marshall v. South Staffordshire Tram. 
Co., [1895] 2 Ch. 36. 


84638. Add. Annotation :-—Consd. Oswald Tillot- 
son, Jid. v. I. R. Comrs. (1932), 48 I’. LL. R. 
582. 

8481a. ——— Priority in winding-up—Validity.]— 
WINDERMERE Districr Gas & WATER Co. 
@. WHITEHEAD, No. 7953a, ante. 


8481b. Condition restricting rights of preference 
shareholders—-Limitation to repayment out 
of surplus assets paid up on share—vValidity. | 
-—WINDERMERE District Gas & WATER Co. 
v. WHITEHEAD, No. 79538a, ante. 








14, SUB-SECT. 1. & W. Co. advanced in that way 
#12,000. The B. & W. Co.’s borrowing 
powers having arisen, they issued & 
dclivered to the S. & W. Co. debentures 
to secure that advance :—Held: there 
was nothing illegal in that contract, 
& the debentures wore valid to the 
extent of £12,000, the sum actually 
advanced.—Re BAGNALSTOWN & WEX- 
ia Ry. Co. (1870), 4 7. R. Eq. 505.— 


owers were 


PART X. SECT. 6. 


terval,” & one call was made payable 
on Aug. 10, & another on Nov, 10 :— 
Held: an interval of three months 
had not elapsed between the two calls, 
& that the second was therefore 
pad. — STrapacona Firk & Lire In- 
SURANCE Co, v. MACKENZIE (1878), 29 
C. P. 10.—~CAN. 


So., would, when their borrowing powers 
arose, issue & deliver to the &. & W. 
Co. a sufficient amount of debentures 
to enable them to repay themselves 
the sum which they should so ad 
ment, the 


portion of the line required by the B. 
& W. Co.’s special Act to be open for 
wing wers 


Tro 
he 8. 


traffic before the bo 
should arise was completed. 
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sh. Effect of Act respecting Capacity 
of Companies, 1917 (c. 12).J-~-The above 
Act deals only with the capacity of cos. 
to exercise their powers, & does not 
enlarge the powers themselves.—Re 
NortTa WESTERN TRUST Co., Ex p. 
PurE O1 Co., Lrp. (Man.), (1926) 1 
D. L. R 689; (1926] 1 W. W. R. 426; 
35 Man. L. R. 483.~——CAN. 


Cases £510—8527a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part XIl.—Foreign Companies. 


8510. Add. Annotations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; A.-G. 
v. Belilios, [1928] 1 K. B. 798. 

8512. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (192 
95 L. J. K. B. 1015. 

8514. Add. Annotation :—Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 187. 

After this case add :— 

——.}—See, now, 1929 Act, s. 284 (1). 

8520. Add. Annotation:—Refd, Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 

8528. For the pores of the paragraph in the 
original volume commencing with ‘* Held: ”’ 
substitute the following paragraph :— 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pitf.—Russian CommMeRcIAL & INDUSTRIAL 
Bank v. COMPTOIR D’ESCOMPTE DE MUL- 
HOUSE, [1925] A. C.112; 93 L. J. K. B. 1098 ; 
132 L. T. 99; 40 T. L. R. 837; 68 Sol. Jo. 





841, H. ion 
Annotations :—As to (1) Apld. Employers’ Liabtlity Assce. 
v Sedgwick Collins (1926), 95 L. J. K. B. 1015.  Distd. 


Lazard Bros. & Co. v. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. Consd. Russian & English Bank ». 
Baring Bros. & Co. (1932), 48 T. L. R. 193. As to (2) 
Folld. Banque Internationale de Commerce de Pctro- 
rad vo. Goukassow, [1925] A. OC. 159. Consd. The Jupiter 
No. 2), [1925] P.69; The Jupiter (No. 3) (1927), 137 L. T. 
333. Distd. Page v. Scottish Insce. Corpn. (1929), 98 
L. J. K. B, 308. 
8523a. -.J—A bank incorporated in 
Russia in 1911, with British shareholders 
holding a majority of the shares, established 
« branch in London under separate manage- 
ment in 1915. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
carry on any business in Russia, its last 
eneral meeting being held at Petrograd in 
une, 1917. In 1021 an action was com- 
menced in the name of the bank by British 
shareholders to recover two sums of £100,000 
& £80,000, forming part of a credit lodged by 
the former Russian Govt. with defts., an 
English bank, & alleged to have been assigned 
to pltfs. Pleadings were delivered, but the 
action lay dormant for several years, after 





which pleadings were amended & the A.-G. 
was added as a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
& ceased to exist as a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment :—Held: on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britain. 

Semble: although extinguished in the 
country of its origin, there is power in the 
ct. to wind up the English branch of a foreign 
corpn. a8 an unregist2red co. under 1929 
Act, 8. 338.—Russian & ENGLISH BANK v. 
Barina Bros. & Co., Lrp., [1932] 1 Ch. 436 ; 
101 L. J. Ch. 157; 146 L. T. 424; 48T.L. R. 
193; 76 Sol. Jo. 68. 


Reach -VOnEas Re Russian & English Bank, [1932] 


C7 


8524. For the paragraph in the original volume 


substitute the following paragraph :— 

-|—A Russian bank having a head 
office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Sovict Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank :—Held: 
the case was governed by Iussian Commercial 
& Indusirial Bank v. Comploir ad’ Escompte de 
Mulhouse, No. 8523, ante, & the defence 
failed.—BANQUE INTERNATIONALE DE Com- 
MERCE DE PETROGRAD v. GouKassow, [1925] 
A. ©. 150; 938 L. J. K. B. 1084; 132 L. T. 
ae 40 T. L. R. 887; 68 Sol. Jo. 841, 





Annotations -—Distd. Lazard Bros. & Cu. v. Banque Indus- 
trielle de Moscou, Lazard Lros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. Consd. Russian & 

dnglish Bank v. Baring Bros. & Co. (1932), 48 T. L. i. 


Refd. ‘ho Jupiter (No. 3) (1927), 137 L. T. 333. 


8527a. Whether company in existcnce.]} 


—A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt. 


a (p. 1200) i, —— ——- Burden of PART XII. SECT. 7, SUB-SECT. 1.—A. 
PART XII. SECT. 4. prov] of status to carry on business.}— —gg, Action by ereditor—Liquidation in 
t. (top of p. 1200). Read now ‘“‘w.”’ La SaLreE EXTENSION seca country of domicil.}—A liquidation in 


FREEMAN (Man.), [1926] 3 W. W. 


w (p. 1200) i. 





Company holding 474.—CAN 
co., Incorporated in a foreign State & 


the country of domicil of a co. 
registered in New South Wales as a 


ne cence Ore Ornate en Deira’ 530 uP 1202). Add “‘reved. 56 S.C. R. foreign co. gives this ct. no juriediction 


holding no Hoenee under Ontario 


to interfere with the rights of creditors 


PART XiI. SECT. 5. in this State.—PRIMARY PRODUCERS 


Mortmain & Charitable Uses Act, but cemaers , 
registered a3 authorised to do business sc. General rule.|—In the absence of BANK O1 Se v. HUGHES 
in Ontario, applied ito be registered as evidence of the law of the foreign Btate (1931), 48 N. 8. W. W. N. 240.—AUS. 
TUWSTC — ° 
ansferee of a charge upon land : in question, the ot. cannot bold that a PART XIL SECT. 8, SUB-SECT. 1. 


Held: the co. was entitled to be doctrine of English law applicable to a 


registered without any qualification co. incorporated under local statutes 





.}—A winding-up 


ei, -—~- ——— 
as to proceedings that might be taken applics to a co. incorporated under o aed by a ose en ct. in the matter 


under that Act or any other Act foreign statute. 


affecting the holding of land by corpns. GAYTEE STUDIOS 
—He NEw YORE Lire INSURANCE Co. anny Ay W. W. R. 89; 
= A ° 
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(1924), 55 O. L. R. 408.—CAN. 


—CLARE v. THOMAS J. of a b 
INCORPORATED, Canada, & having assets & owing debts 
4D.L.R.1038. in Canada, which order was made on 


co. doing business in 


the petition of a Canadian creditor, 


purported to put all insurance cos. in Russia 
into liquidation & to appropriate their pro- 
py In the spring of 1923 C. sent a notice 

the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon O., who protested that he had no power 
to act for the co., & judgment was signed in 
default of appearance :—Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrecs of the Soviet 
Govt. ; (2) the service of the writ on C. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., & it must be 
assumed that the Russian Govt. would, 
according to the comity of nations, recognise 
the judgment as effective.— EMPLOYERS’ 
LIABILITY ASSURANCE CORPN. v. SEDGWICK 
CoLurns & Co., [1927] A.C.95; 95 L. J. K.B. 
1015; 42 T. L. R. 749; sub nom. SepewicKk 
Cottins & Co., Lrp. v. Rossa INSURANCE 
Co. oF PetTRoGRAD, 136 L. T. 72, H. L.; 
affg. S.C. sub nom. SrpawicKk Cotiins & Co. 
v. Rossi INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. B. 1. C. A. 


Vol. X.—Oompanies. Cases 8527a-—8548b. 


due from that bank to the Moscow Industrial 
Bank, & that order was subsequently made 
absolute. On appeal by the Midland Bank : 
—Held: (1) on the evidence of the Russian 
decrees as to Russian corpns. & of Russian 
lawyers as to the effect of those decrees, the 
Moscow Industrial Bank had ceased to exist 
as a juristic person in 1930, & therefore the 
judgment by default obtained against it by 
pltfs. was # nullity, & consequently no 
garnishee proceedings could be founded upon 
it; (2) in any view the garnishee order nist 
ought not to have been made absolute, inas- 
much as service of notice of the writ on the 
Moscow Industrial Bank was irregular in 
that the procedure applicable to service in 
a foreign country, as prescribed by R. 8. C., 
Ord. 11, r. 8, had not been followed. 

Per Scrurron, L.J.: If it comes to the 
knowledge of the ct. that it has entered 
judgment in default of appearance against 
a man who was at the time dead, or a co. 
which was at the time dissolved, or non- 
existent according to the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the: judgment aside.—-Lazarp Bros. & Co. 
v. BANQUE INDUSTRIELLE DE MOSCOU, 
LazARD Bros. & Co. v. MIDLAND BANK, 
Lrp., [1982] 1 K. B. 617; 101 L. J. K. B. 65; 
146 1. T. 240,C. A.; affd.49 T. L. R. 94; 76 
Sol. Jo. 888, I. L. 





Annotations :—Asto (1) Distd. Lazard Bros. & Co.v. Banque 8527c. 
Industriclic de Moscou, Lazard Bros. & Co. v. Midland 
Refd. First Russian 

Insee. 1. London & Lancashire Insec., {1928] Ch. 922. 
Asto (3) Apld. Subatior v. Trading Co., [192711 Ch. 495, 


Bank, Ltd. (1931), 101. L. J. K. B. 65. 


Generally. Refd. The Jupiter (No. 3) (1927), 137 L. T. . * 1 * 
333; Ite Russian & english Bank (1932), %e T, L. p. 8542. Add. Annotations:—Refd. Sedgwick Collins 
ats 


2R2 ; fe Vocalion (Foreign), Ltd. (1932), 48 T. L. 


525. 





—— ~—— Setting aside.]—QLAzArp 
Bros. & Co. v. BANQUE INDUSTRIELLE DE 
Moscov ; Lazarp Bros. & Co. v. MIDLAND 
BANK, Lrp., No. 8527b, ante. 


uv. Rossia Insce. of Petrograd, [1926]1 K B.1; 
Re Russian & English Bank (1932), 48 T. L. R. 
extinct—Judgment by 282. 


with the consent of the liquidator ASSURA 
reviously appointed by the ct. in EAsTEe 

cotland, as ancillary to the wi 

proceedings there :—Held: a valid 

ASBESTOS OCOo., 

(1890), 18 8. O. R. 667.—CAN 
e fi. 

winding-up order had been made in 

England against an English co. pror to be wound up. 

to the making of a Canadian win 

up order :—Held: a double Hiquida- of Vic 

tion should be avoided, by treating the 


8527b. Company 
default—Garnishee proceedings—Invalid.]— 
An English firm commenced an action in 1930 
against the Moscow Industrial Bank claiming 
payment of a large sum of money, &, on the 
strength of an affidavit stating that the 
Moscow Industrial Bank was domiciled in 
Russia & that there was no way of effecting 

ersonal service on it, obtained leave undcr 

. 8S. C., Ord. 9, r. 2, to serve notice of the 
writ by posting it by registered letter to the 
bank at Moscow where its head office had 
been. No appearance having been entered, 
judgment by default was signed against the 
Moscow Industrial Bank on Nov. 24, 1930. 
Some days later a letter was received from 
the London Embassy of the Soviet: Republic, 
stating that notice of the writ could not be 
delivered, as the Moscow Industrial Bank 
went out of existence in 1917. After having 
obtained judgment by default, pltfs. ob- 
tained a garnishee order nisi against the 


Midland Bank attaching money alleged to be , 


36 Man. L. R. 


ScorTTisH CANADIAN 


——.}—Where a 








8548a. 


8548b. 


NCE Co., LTD., PaocrFic GREAT 
ding D. L Rose 1937} aww 3, : 
n 71 . » e ’ e s 
y hee AK 

ALLEN v. HANSON ene? ‘dator Te Ad ction ae 
\N. ; hg fel outh oer carrvine on with other claims of the same clags, all 

business in Victoria, was ordered by 
the Supreme Ct. of new ou Adee 
the Sunken Ct liquidator’s remuneration, should 

tthe Victorian remitted 


ing- su beoqusnly eb 
winding up should be conducted as Jiquidator.—ive AUSTRALIAN FEDERAL 


ria, provided 


8543. Add. Annotations :—Refd. Sedgwick Collins 


v. Rossia Insce. of Petrograd (1925), 133 
LT. 808 ; Re Vocalion (Foreign), Ltd. (1932), 
48'T. L. R. 525: 

Company dissolved before 1929 Act- 
Power to wind up as unregistered company— 
Winding up of English branch.}]—RussIAN & 
ENGLISH BANK v. BARING Bros. & Co., Lrp., 
No. 8523a, avle. 

.}~—A petition was presented 
by creditors, whose debt was disputed, for 
the compulsory winding-up of an unregistered 
foreign co. which had a branch in Mngland & 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation :-— 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came into operation, under the corresponding 
sects. of the Acts of 1862 & 1908, & the ct. 
had therefore jurisdiction to make an order 











upon the New South Wales liquidator 
giving security to tho satisfaction of 
48; the prothonotary in the sum of £1,500 
that the Victorian assets would be 
applied to the satisfaction of the claims 
of the Victorian creditors pari passu 


moneys in the hands of the Victorian 
liquidator, after geductieg the costa 
of the winding-up, including fas 


to the New South Wales 


duties of the Canadian liquidator as 
ancilla to the English winding-up 
proceedings.-He NATIONAL BENEFIT 


ancillary to that in New South Wales. 
Tho Vietorian Hquidator had in hand 
£1,665, proceeds of realisation :-—Held: 
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Lire & GENERAL ASSURANOE Co., LTD. 
(No. 2), [1931] V. L. R. 317; Argus 
L. Rk. 291 (Victoria).—AUS. 


Cases 8548bh—8683. 


for the compulsory winding-up of the co. 
under sect. 338 (1) (@); (2) notwithstandi 
the general rule that a disputed debt may no 
form the basis of a creditor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be otherwise without a remedy 
& were cntitled to proceed by a winding-up 
petition; & they were entitled to a com- 


ENGLISH AND Emprre Diartst SUPPLEMENT. 


pul sory order for the winding-up of the co.— 
Russian & ENGLisH BANE, [1932] 1 oy 
663; 101 L. J. Ch. 226; 147 L. T. 67; 


1. L. B. 282; ; 76 Sol. Jo. 201; (1981 
B. & C. R. 140. 
8554. Add. Annotation :—Refd. Ite Vocalion 


(Foreign), Ltd. (1932), 48 T. L. R. 525. 


Part XIIl—lIllegal Companies. 


8571. Add. Annotations :—Refd. Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383; R. v. Registrar of Joint Stock Com- 
panies, Ex p. More, (1931) 2 K. B. 197. 


8574a. Company selling Irish lottery tickets. ] 
—-A co. was formed in England for the sale 

there of tickets & chances in the Irish lottery : 
—Held : the object of the co. was unlawful, 
& the Registrar of Joint Stock Cos. was right 
in refusing to register the co.—R. v. REGIS- 
TRAR OF JOINT STock COMPANIES, Ex p. 
Mork, [1931] 2 K. B. 197; 100 L. J. K. 8 

638 ; 145 L. T. 522 ; 95 J.P. 137; 47T.L. BR. 





Annoiation s -Refd. Stewart v. Austin (1866), 86 L. J. Oh. 
8581a. ——— Action against treasurer & secretary 
—TIlegality will not prevent account.}— 


GREENBERG v. COOPERSTEIN, No. 272a, ante. 


8582. Add. Annotation :--Refd. 
Cooperstein, [1926] Ch. 657. 


85838. Add. Annotation :—Refd. 
Cooperstein, [1926] Oh. 657. 


8587. Add. Annotations :—Refd. Cornish Mutual 
e. v. I. R. Comrs., [1926] A. C. 281; 


Greenberg v. 


Greenberg v. 


383; 20 L. G. R. 452, 0. A. Greenberg v. Cooperstein, [1926] Ch. 657; 
8576a. -J]—HarvVEY v. Conmuetr (1846), 15 Thomas v. Evans, Jones v. South-West 
Sim. 3382; 4 Ry. & Can. Cas. 387; 15 Lancashire Coal Owners’ Assocn. (1926), 136 
L. J. Oh. 376 ; 10 Tur. 608; 60 E. R. 646. L. T. 673. 
Part X1V.—Companies under Private Acts. 
8595a. ——- Name of member omitted from 8621a. ——- ——.]—-BROWNE v. LONDON NECRO- 
memorial of names of members—Deed not POLIS & NATIONAL MAUSOLEUM Co, (1857), 


executed.|—Scotr v. BERKELEY (1847), 3 
C. B. 925; 5 Ry. & Can. Cas. 51; 16 L. J 
C. P. 107; 8 L. T. O. S. 389; 11 Jur. 242; 

136 E. R. 371. 
an atons -—Refd. Portal v. eoiens ek Cc. P. D. 
{pling v. Todd (1878), 3 Re South 


Londen h Market Co., Sibel a Ges (1888), 1 Meg. 92. 


6 W. R. 188. 


8633. Add. Annotations :—Consd. Liggett (Liver- 

pool) v. Barclays Bank (1927), 187 L. T. 443. 

Refd. hae averpeo!) v. Barclays Bank, 
[1928] 1 


PART XIV. SECT. 2, SUB-SECT. 3. 
sd. Subscription books— Conditions as to. }—-MARMORA FOUNDRY Co. v. MURNEY (1850), 1 C. P. 29.—-CAN. 
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Vol. XI. Cases 18—9808. 


COMMONS AND RIGHTS OF COMMON. 


Norr.—As to commons & rights of common after 1925, see Law of Property Act, 1925 (c. 20), 


as. 193, 194 


Part |l.—Different Kinds of Rights of Common. 


18. Add. Annotation :—As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 


L. J. Ch. 312. 


224. Add. Annotation :—Generally, Refd. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 

226. Add. Annotation :—As to (2) Refd. Hodgson v. 
McOreagh (1923), 92 L. J. Ch. 426. 


Part V.—Right of Free Warren. 


828. Add. Annotation :—Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 

323a. In demesne land—Is warren in gross.] 
—Deft., lord of the manor of B., claimed 
sporting rights over pltis.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1801 ; 
alternatively, on a lost grant, presumed from 
immemorial user :—Held: the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion; there was therefore no title in deft. 
by the grant of the manor, & there was no 





evidence supporting his claim by prescription 
to the presumption of a lost grant.—Hopason 
v. MoCREAGH (1923), 93 L. J. Ch. 839; 131 
a T. 340; 40 T. L. R. 10; 68 Sol. Jo. 58, 


Add. Annotation :—Refd. Hodgson v, Me- 
Creagh (1923), 93 L. J. Ch. 389. 


Add. Annotation :—Consd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Oh. 339. 


847a. Alienation reserving franchise of free warren.] 
—Hopason v. McCreaau, No. 328a, ante. 


$49a. ——- By alienation of soll—Although soil 
reacquired.|—-R. v. SHIRLAND (1314), Y. B. 
6 & 7 Edw. 2, VIJI. Sel. Soc. (Vol. IILI., 
Kyre of Kent) 181. i 


829. 


347. 


Part VI.—Creation and Proof of Rights of Common. 


366. Add. Annotations :—-As to (2) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
11931] 2 K. B. 465: &e Smith, Public Trustee 
v. Smith, [1982] 1 Ch. 158. 


452. Add. Annotation :—Refd. Green v. Matthews 
& Co. (1980), 46 T. L. RB. 206. 


Part XIIl.—Inclosure of Commons and Common Fields. 


884. Add. Annotation :—Refd. Peech v. Best 


(1930), 99 L. J. K. B. 587. 


886. Add. Annotation :—Refd. Back v. Daniels’ 
{1925] 1 K. B. 526. 


898. Add. Annotations :—-As to (4) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 185. As to (5) Refd. Consett 
Industrial & Provident Soc. ». Consett Iron 
Co., [1922] 2 Ch. 185. 


899. Add. Annotation :—As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Oo., [1922] 2 Ch. 135. 


900. Add. Annotation :—Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2Ch. 135. | 

901. Add. Citation :—[10922] 2 Ch. 187, n. : 
Add. Annotation:—Folld. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
{1922} 2 Ch. 185. 


903. For the paragraph in the original volume 
substitute the following paragraph :— 
-.|—By the Lanchester 
Inclosure Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor & his assigns should 
have, hold & enjoy all mines & minerals 
within & under the allotments, with full & 
free liberty of searching for, draining, winning 
& working the mines & minerals by any ways 
or means then in use or thereafter to be 
invented as fully & freely as he might or 
could have had, held, used & enjoyed the 
anni in case that Act had not iti made 
without paying any damages or making any 
satisfaction for so doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 


Cases 903—1089. 


lord’s mining rights, & that any deficiency 
should be made up by micans of a rate levied 
upon all the allottees :—Held: (1) the case 
was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co. v. Ritson, 
No. 901, anée, which was a decision on the 
identical question arising on the construction 
of the same Act & in the same circumstances, 
& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butterknowle 
Colliery Co. v. Bishop Auckland Industrial 
Co., No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 
compensation to pltfs.; (2) (YouNGER, L.J.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound.—Consgerr INpvus- 
TRIAL & PROVIDENT Soctgery, Lp. v. 
ConsETT Inon Oo., [1922] 2 Ch. 135; 91 
L. J. Ch. 630; 127 L. T. 383; 38 T. L. R. 
584; 66 Sol. Jo. 452, C. A. 
Add. Annotation :—Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 
Add. Annotation: —Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 
Add. Annotations :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 185. As to (3) Consd. 
Consett Industrial & Provident Soc. v. 
Jonsctt lron Co., [1922] 2 Ch. 135. 
Add. Annotation :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 
913. Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 395. 
929a. Power to stop up highway through ‘“‘ old 
enclosure.’’]—-By Inclosure Act, 1845 (c. 118), 
s. 62, power is given to the valuer acting in 
the matter of any inclosure to set out & 


905. 


906. 


909. 


911. 
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make public roads & ways, & widen public 
roads & ways, in or over the land to be 
inclosed, & to stop up, divert or alter any of 
the roads or ways passing through the land 
to be inclosed, or ‘* through any old inclosures 
in the parish or respective parishes in which 
the land to be inclosed shall be situate ”’ :— 
Held: the power of stopping up roads so 
given is not confined to roads passing through 
old inclosures or intakes from the waste or 
common, the subject of inclosure, but extends 
to roads passing through any old inclosures 
within the parish.-HORNBY v. SILVESTER 
(1888), 20 Q. B. D. 797; 57 L. J. Q. B. 558 ; 
= re T. 666; 52 J. P. 468; 36 W. R. 679, 


939a. As to fences—Power to direct maintenance.] 
—Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion.—- GARNETT v. PRATT, [1926] Ch. 897; 
eau J. Ch. 453; 185 L. T. 471; 70 Sol. Jo. 


942a. Trespass—-Power to maintain—Interference 
with stake.|—DRIVER v. Simpson (1818), 8 
Taunt. 614, n.3; 2 Moore, C. P. 682,n.; 129 
E. R. 523 
Annotation :-—Distd. Newcastle v. Clark (1818), 2 Moore, 
C. P. 666. 


1012a. Extent of dedication to public.]- 

Where the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few fect only from the metalled 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what he has 
left between the metal & his fence is dedicated 
to the public.—CoPESTAKE v. Wrst SuSSEX 
County CouncliL, [1911] 2 Ch. 331; 80 
L. J. Ch. 673; 105 L. T. 298; 75 J. P. 465 ; 
9L. G. R. 905. 


1028. Add. Annotation :—As to (1) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Oh. 135. 


Part XIV.—Regulation of Commons. 


1089. After this case add ‘‘—-— Injunction to 
restrain promotion—Scheme inconsistent with 


prior conveyance.]— See INJUNCTION, Vol. 
XXVIII., pp. 469, 470, No. 789.” 


4. 


7. 


28. 


56. 


62a. 


67. 


88. 


91. 


98. 


PART Il. SECT. 2, SUB-SECT. 1. pose does not bind the Crown unless 
he acquisition of the land has been 
Order in Council, 


more  conventent occupation ’ 
—Muntectpal Act, a. 
Diernivr CORPN. 0. CAINE 


— 
8, 


i. Public 

B. O., 1911 (e. 189}—Validily 
ar contract by Minister of Public Works.) 
—~A contract made by the Minister for 
the purchase of land Ytor @ public pur- 


Vol. XI. Cases 4—-116a. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part |—Compulsory Powers over Land. 


Add. Annotations :—As to (2) Distd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Refd. York Corpn. 
v. Leetbam, [1924] 1 Ch. 557. 

Add. Annotations :—As to (3) Refd. Bournc- 
mouth-Swanage Motor Road & Ferry Co. 


19. 


v. Harvey, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1920] 1 K. B. 533. 


Add. Annotation :—Refd. R. v. Electricity 
Comrs., Hx p. London Electricity Joint Com- 
mittee Co., [1924] 1 K. B. 171. 


Part {l.—Conditions attached to the Powers. 


Add. Annotations :—As to (2) Consd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. 6, 
315. Refd. Manchester Corpn. v. Farnworth 
(1929), 46 T. L. R. 85. 


Add. Annotation :—Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 


-|}—The Board of the Railway Comrs. 
for Canada made an order directing a railway 
co. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board :—Held: 

(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, R. S. C., 1906 (c. 143), for the purpose 
of the railwa: y proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made.— 
BOLAND v. CANADIAN NATIONAL Ry. Co., 
[1927] A. O. 198; 95 L. J. P. C. 209; 136 
I. T. 197, P. © 


Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 538. 


Add. Annotations :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
{1929} 1 Ch. 686; Farnworth v. Manchester 
Corpn., [1929] 1 K. B. 5338. 

Add. Annotations :—Refd. Conron v. L. C. C., 
[1922] 2 Ch, 283 ; Roberts v. Hopwood, [1925] 
A. ©. 578. 

Add. Annotation ;—Refd. Conron v. L. C. O., 
[1922] 2 Ch. 288. 





Land al otherwise for 
’ of building 
325.}—SuRREY 
(1920), 
28 B.C. R. 321 


Act, 


in use 


to an order 
L. R. 794; 


Works 


priation the M 


authorised by an 
or a resolution in Council amounting 


99a. 


Subway.] — BoLAND v. OANADIAN 


NATIONAL Ry. Co., No. 62a, ante. 


109. Add. Annotation : eye to (L) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

110. Add. Annotation :—Refd. Conron v. L. OC. C., 
{1922} 2 Ch. 283. 

111. Add. Annotation :—As to (1) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

114. Add. Annotalion :—Refd. Conron v. L. CO. C., 
[1922] 2 Ch. 283. 

116. Add. Annotation :—Refd. Sydney Municipal 
Council v. Campbell, [1925] i C. 338. 

116a. —-— Land not bon4 fide intended to be taken 


—~ MACKA 
COLUMBIA, ee8) i - CG. 457.—CA 


m ii, Expropriation Act, ane 

(c. 43) —Diserelion of Minister. 
to the propricty & necessity of oxpro- 
ter is the’ sole judge 


for purpose.}|—Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of making or extending streets, also 
land required for “carrying out improve- 
ments in or remodelling any portion of the 
city.”’ In connection with the extension of a 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether resps.’ land was required 
for improving or remodelling :—Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specificd by the statute, & they had rightly 
been restrained from acquiring resps.’ land.— 
SYDNEY MUNICIPAL CoUNCIL v. CAMPBELL, 
[1925] A. C. 388; 1383 L. T. 63; sub nom. 
SYDNEY MUNIcIPAL COUNCIL v. CAMPBELL, 
Same v. HUGHES Moror SERVICE, Lrp., 94 
L. J. P. C. 65, P. C. 


& the ct. has no jurisdiction to inter- 
fere with his discretion.— IR. v. IMPERIAL 
Wiis OF CANADA, (1923] 3 D. L. R. 


even if the contract is 
sealed wih the ‘ear we _ Dopartment. 


oR Bri mos 


sb. Land taken oa raaiae Toronto 
Viaduct —- What Act appl peas a 
panarisy A eRe 

NTO IRON WoORKS, jae) Yixeb. 
oe % 133 CAN, 


}--Ay 


16*. 


Cases 116b—155a. 


116b. Whether land required—Right of local 


126. 
129. 


133a. 


PART II. SECT, 3, SUB-SECT. 4. 


119 ii. 
under river.}—A co. incorporated for 


the p 


under a river desired to expropriate a 
oe beneath the surface : 

——~Lle 

was not a mere casement, but a here- 
ditament, & it had power under its 
Act. of incorporation to 
EKoropzi 


authority to decide. ]—A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1875 (c. 55), 
s. 175, or Public Health Acts Amendment 
Act, 1907 (c. 53), s. 95, of whether the land is 
“not required’ or ‘‘ not required for the 
purposes for which it has been acquired.’’— 
A.-G. v. MANCHESTER CorRPN., [1931] 1 Ch. 
254; 100 L. J. Ch. 83; 144 L. T. 112. 


Add. Annotation :—Refd. Oonron v. L. O. O., 
{[1922] 2 Oh. 283. 

Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


- For pleasure gardens & street widening 
—Part used for pleasure garden—May be 
subsequently used for street widening.|—A 
local authority bought land in 1896 for the 
purposes of : (1) street widening ; (2) making 
new streets; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
lan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan & specifications. The pleasure 
gardens were surrounded by railings, & were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening & providing a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 
authority from carrying out their resolution : 


184. 
135. 


136. 
1389. 


140. 
142. 


148. 


145. 


146 
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—Held: as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ulfra vires 
in using part of the pleasure gardens for that 

ee se.—A.-G. uv. SUNDERLAND CORPN., 
fio 9] 2 Ch. 4386; 45 T. L. R. 6183; 93 
J. P. Jo. 480; affd., [1930] 1 Oh. 168, C. A. 
Add. Annotation :—Consd. A.-G. v. Sunder- 
land Corpn. (1929), 142 L. T. 61. 


Add. Annotations :—As to (1) Distd. A.-G. v. 
Sunderland Corpn. (1929), 46 T. L, R. 10. 
As to (2) Consd. A.-G. v. Manchester Corpn., 
[1931] 1 Ch. 254. 

Add. Annotation :—Distd. A.-G. v. Sunderland 
Oorpn. (1929), 46 T. L. R. 10. 

Add. Annotations ;—As to (1) Distd. S. E. Ry. 
v. Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Oh. 557. 

Add. Annotation :—Generally, Refd. Aldridge 
v. Wright, (1929] 2 K. B. 117. 

Add. Annotations :—Consd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. ©. 355. Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. : 
Add. Annotations :—Consd. S. EH. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. v. Leetham, [1924] 1 Ch. 657; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. O. 355. 

Add. Annotation :—Refd. Birkdale District 
Electric Supply Oo. v. Southport Corpn., 
[1926] A. ©. 355. 

Add. Annotation :—As to (4) Refd. S. EB. Ry. 
v. Cooper, [1924] 1 Ch. 211. 


Part Il].—Principles of the Law of Compensation. 


sign.|—The lessees of a hotel entered into 
two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect and exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ultimately, 
having acquired the reversion to the lessees’ 
term, took possession, closed the hotel, & 


To construct tunnel 








purpose of constructing a tunnel 
highway un 


what the co. desired to take registered owner, 


do s0.—Re 


158. Add. Annotation :—Refd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

155. Add. Annotation :—Refd. Walton Harvey, agents, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch, 274. 

155a. ——— Right to erect electric advertisement 


PART III. SECT. 1, SUB-SECT. 2.—A. 


149 li. —— Subseque mvey 
unregistered. }-~If a Y caaiiiel al eda 
takes eh a proceedings f 

er Municipal Act, a. 302, 
& compensation is awarded to the 
the icine: corpn, 
cannot refuse payment 
owner on the ground tbat after filing 
his claim he executed a conve 


nt €o 


which remains unregistered.— 


began to demolish it. The electric sign was 
removed oe arrangement with the advertising 
who subsequently commenced an 
action against the lessees to recover damages 
for breach of the two contracts :—Held: 
the local authority had acquired defts.’ 
interest in the premises by compulsion ; 
the two contracts did not confer upon pitfs. 
ad proprietary interest or estate in the 
hotel ; &, as it could not be said that both 
pe to those contracts had made their 
argain upon the footing that if the local 
authority exercised their powers & took the 
hotel the contracts were to be discharged, 
there must be a declaration that defts were 
liable to pltfs. for damages for breach of oe 
contracts.— WALTON HARVEY, 
Walker & Homrrays, Lio., [1931] 1 i Oh 
274; 144 L. T. 331; 29 L. G. R. 241, C. A 


endor. |-— ie 


reserved by 
Ww. L. R. 140; 
8,--OAN. 


aed 


ance Boprunce Ca 


an. L. 





o i. 
Crown oa 
property which belo 
rate atl y sold to 


expropriation.}—The 
hr ai the right to flood 
ed to V 


ht to recover the compensation 

gO Ene ren le eres from the Crown for all damages caused 
ADC flooding & expropriation :—Held : 

ORTH . was entitled to recover compensa- 


DrtTrorr & ea eek 
a Co., [1930] me L. R. 

~4; 650 2. 308 ; afd. 
(193i 5 D. L. lt. sats g ‘C. Kt. '523.--- 


COWICHAN CORPN. v. GORE-LANGITON, 
[1921] 2 W. W. R. 484.-—-OAN. 


149 iii. ——- Unless right to com- 


4 


tion for damages to hisland by flooding 
7 b ig dng HE ( of the easemen 
e foo ee HY (1921), 21 Exch. 


160. Add. Citation :-—Sub nom. R. v. MIDLAND, ETO. 
Ry. Co., Ha. p. Brown, 8 B. & 8. 456. 


186 il. ea eae Scorr & OsHawa 
Town (1922), 62 O. L. R. 604.—OAN. 
156 ffi, ———.}-—The right to receive 
compensation for land taken depends 
upon the statute or order which 
authorises the taking, & upon the 
terms of such statute or order 
depend the baais upon which the com- 
ensation is to be  assessed.—Re 
OWELL & TORONTO CORPN., [1925] 2 
D. L. R. 796; 56 0. L. sa 641.—OAN. 








156 iv. j—Re P R COMMIS- 
SION are ( o)s 1930) 1 : DL. R. 
{ (p. rea ——- ———~, + Where 
& county corpn. expropriated certain 


toll ro -—Held : the value to the 
owner & not to the taker was the basis 
upon which ag compensation should 
be awarded, & while the roads bad 
become a burden instead of a benefit 
to their owners, they were ontitied 
to be paid for the bed deine assets they 
ossessed—road material in place 

ridges, culverts, ditches & parte of 
roads owned in rd OTTawa & 
GLOUCKSTER ROapD & County 
OF CARLETON (1921) Se D. L. R. 486; 

51 O. L. R. 467.—OAN. 


f (p. 124) il, —— ——— ———.]—Re 
NEw BRUNSWICK POWER COMMISSION 
& INGLEwWoop Pure & PapER Co. 
(N. B.), pe D. L. R. 967.—CAN. 


—_——- .]}—Deft. 
acieek i title ie the lands expropri- 
d bg & grant from the Crown 
subject to two conditions: (a) that 
ie building now being or lately erected 

by deft. on said lands be such as would 
be suitable for exhibition purposes & 
available at all times for tho same, 
& (b) that certain water pipes on the 
Jlands should be diverted pond relaid 
outside the area of said building :— 

Held; as property may under oertain 
circumstances bave a specially high 
value to the owner over & above its 
market value, & as it is the value to 
the owner which the party expropriated 
is entitled to receive & as the abovo 
mentioned conditions or servitudes 
would be leas onerous to the owner 
than to any one else in the community, 
the market value of the property in 
question was not the proper criterion 
of the amount to be allowed him for 
uae same.—H. v. QUEBEC SKATING 

Ce aa ee GR. ae ae i2o%) 

“DD. hi. 799; S. O. R. 

“Ve. a0. _— Compictina coldenc. 

RCOHER, [1925] 3 D. lL. 
355 : errs S. O. R. 684.—CAN, 

1(p. 124) ti. ——- ——-.}--Where the 
evidence of expert witnesses as 
value is conflicting, neither the 
arbitrators nor the ct. should endeavour 
tn arrive at the trne result by ‘“ averag- 
ing of witnesses,” or “ splitting the 
dit prence. Re LRNNOX R TORONTO 





Roe or EpvucaTION (1926), 58 
a RR. 427.—CAN. 
1 (p. 124) thi. ——— -———. } — While the 


* averaging of witnesses ” or “ splitt 
the difference *” is an improper way o 
reaching an award, some soretion & 
freedom may nevertheless be allowed 
the ee . re bound to 
exercise ie judicial “innetions in 
dealing with ais evidence.— WINNIPEG 
r. Seda 2733 D.L. R. 10723 {1927} 
2 W. W. 644; 37 Man. L. BR. 40.— 


BaN arr V. SKORETARY 0 OF STATE FOR 
Inpta IN Oounot, & OOLLECTOR OF 
Ranaoox (1927), I. L. R. 5 Ran, 799.-—— 


saa 125) 1. ——— ——~— Heutvalent to 

e to owner. J—The market valne of 

tae land eran is me Broo t that the 
owner Willing, & not o sell 
vught reasona ably expeot Foci a willing 


Vol. Xi.— Compulsory Purchase of Land. Case 160. 


Add. 


urchaser. There is no difference 

etween the term “ value to the owner ’”’ 

as used in the Land Clauses Act, in 

Rn land, & the expresslon “* market 

bent * as used in Land Sonaiettion 
e dace 


TARY .OF STATE FOR on 
(i987), I. L. R,. 55 Cale, 994.-—-IND 
is {p. 125)14. here 
reason of expropriation by the 
ies the owners of the | Dropersy 
taken suffer materially ut to 
gteat trouble in moving, rae e site 
so taken was most advantageous & 
it took several years of negotia 
before they were able to find a new 
suitable place for their operation, 
the ct. should add ten per cent. to the 
fair market value of tho property 
taken, for contingent losses incon- 








anaes, 


veniences, in F ahe compensation: 
—R. © ROYAL OOTIA YACHT 
SQUADRON (1921), 21 ‘neon O. R. 160. 
—OAN. 

k (p. 125) il. -——~- ———  ————.. }}— Re 
TORRANCE PROVINCE OF ONTARIO, 


Re NOBLE & PROVINOE OF ONTARIO, 
Re PAREDALE BOULEVAR Lrp. & 
PROVINCE OF ONTARIO (1923}3 D. L. R, 
1136 52 O. L. BR. 325.—CAN. 

k (p. 125) fii. J 
There is no foundation for the view 
that the “‘ allowance for disturbance ”’ 
usualy added in awards to the value 
found is Ld pArih eden fixed at ten per cent. : 
an Rad pl mt peraee pent By 





berm (enn ff meer 


e ample. 
Oo BoarRD oF 
sigcttr 1926), 38 vite L. R. 427.— 


125) iv. oe a 
ei slice auc for disturbance,” faa co 
e 


amount thereof, seem 
d aiscresion of the ettiteatern Waa: 

a v. Cross, [1927] 3 D. L. R. 1072; 
1927 ie W. R. 6443 37 Man. L. R. 


zee 
125) v. ——- —— —-—-. +R. 
MGCAEESON ae Sats 15 Exch. C. R. 
fis: 20 D. L. -—CAN. 


P Pp. 125) i. ——- —— Not me 
according to quantity survey.}—R 
IMPERIAL BANK OF CANADA, (1923) 
3 D. L. R. 345. —CAN. 

P (p. 135) ii, ———— Not valuein 
use.”’}—Held: the productive value of 
land, or the ‘value of the land to {ta 
owner based on the income ho is able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated, & is not ae except 
in so far as it t aN ea ae upon the 
market value. Er Values in use” is to 
be repudiated as a teat —DUSSAULT ¥. 
R., (1929] Ex. C. R. 8.—CAN. 

Ap. 125) iff. —--- Fividence of.) 

_"_.”. although under certain cir: 
cumstances the price paid for land 
cannot properly be taken as the market 
valuo ereof, nevertheless, where a 
careful purchaser, not obliged to buy, 
parts with his money, without pressure 
or inducement from Tithe owner, willing 
but not obliged to sell, & after carefully 
considering the matter, and more 
especially the special advantages the 
land in question vP ftered for the rongt herd 
on of the business he proposed to start, 
then ve Dee o Ee id is comet evi: 
Gence of mark —R. v 
{1930} Ex. C. fe 218; *f1esi} 1 ¢ ee R 
685.—CAN 








ac. ———- Value assels necessary 
to har of rlaking. }~TORONTO 
(Crry) Corpn. v. TORONTO RalILway 
are: {1925} A.0.177; 94L.J.P.0. 
$5; 13% L. 'L. 401.—OAN. 

ad. a~——- Where land of college taken 
for streat-—~Under t, 


agreement. 
Sr. MICHARIS ee «. TORONTO 


City CORPN., he D. L. R. 244 
(1026) § R. $18; 27 
0. W. 74 ving, 2 = 


se. -—— Palue for commercial 


5 


Annotation :—Refd. 
Cooper, [1924] 1 Oh. 211. 


S. EH. Ry. v. 


peace. . —Where the residence & adjoin- 
ne consulting rooms of a medical 
practitioner were situated in a position 
which was more suitable for a foainess 

site than a medical eeactitibner's 
residence, & compeneation was agsessed 
on the basis of the value of the land for 
@&® commercial purpose :—Held: the 
correct method of assessing compensa 
tion had been adopted.—GUNSON v. 
MoniocrpaL TRAMWAYS Trust, (1927) 
8. A. 8. R. 276. —AUS 8. 


eae III, SECT. 1, SUB-SKCT. 3.—B. 


————~, }-—R. v. KELLY eee 63 
Die R. 4 402; 21 Exoh. 0. R. 


u fi. ———.}~—An owner of property 
is not entitled to claim some prospective 
value of the property remote in its 
character & only realisable upon one 
expensive of enormous #umsA 

money.—R. ». COLEMAN, (1926) Exch. 
Cc. R. peer 1.—CAN. 
bp. tn —— How estimate to 
}~—In determining the market 
eae ok acquired under Land 
peter tee ane: 1894, the value ead 
be estimated h reference 
most lucrative & advant us mariner 
in which the land might be used. 
acne Prelate effect of the special 
aptability of the land or its future 
ot ty must be estimated not by idle 
speculation or unpractical imagination, 
but by prudent business considerations 
such as would weigh with a purchaser 
intending to buy the land in the 
open market.—MARARAJADHIRAJA SIR 
RAMESHWAR SINGH BAHADUR Dv. SECRE- 
TARY OF StTaTs For INDIA IN COUNCIL 
(1929), L. L. R. 8 Pat. 793.—IND. 


n (p. 126) 1. ——— Electric light under- 
taking.}—An electric light franchise 
was granted by applt. municipality to 
resp. co. for the poriod years, 
subject to the privilege. of the muni- 
cipality to purchase the “ undertaking, 
pr roperty & rights ” of the co. at any 

me at a price to be ed on or, 
in default of agreement, found by 
arbitrators. The municipality eloeted 
to exercise this privilege & an arbitra- 
Hen ensued in which the co. was 

warded hi 000 & the award stated 
that $36,000 thereof was the value of 
the Aerial assets. The municipality, 
without complaining as to the amount 
awarded for ee PR hades assets, 
objected to wance of the 
balance, hich waa referred to in letters 
between the solicitors as compensation 
for prospective profits :—Held: since 
the only right of the municipality was 
to take over, not morely the physical 
assets, but the undortaking as a hte 


inelndi Rag? rivijegos, the appea 
should aemissed.— CUMBERLAND 
Luge, CUMBERLAND ELECTRIO 
IGHT 3 LID», [i Sear AP a W. R. 


3D R R. 525; 
oat {19311 4 D. L. at 459; S. GR 
718.—OAN, 


— Ill, SECT. i shed 8. ee 

——,}—R n'a, Lap. & 
Comite (1920), 20 ‘ach, C, He 158. 
—OAN. 


o ii, ———.]—Re aes Bapnewics 
hikes ComMisst ON aoe 
& PaPerR Co. oe B), w1027) 3 
D. he A. 967.—CAN. 


ai. —— ——.}—" Special value ” 
woters to the present use Pot the land, & 
Incans its added worth to the owners 
Pi Sl pa dren ie pay 

8 Nw or w 

fit : white adaptabllity ” 
refers to an dperent a at future use to 
which the property may_be put.—~ 
Re ilorcdaont STE AMBHIP LANES, LTv. 


& TERMINALS 
(1930) 8D. on, R. O20; 36 C. Rk. ¢. 
301; 65 O. "L. R. 494.—CAN. 


Cases 169— 216a. 
169. Add. Annotations :—As to (2) Refd. Swift v. 


218. Add. 


216. Add Annolation : — Folld. 
216a. 


Board of Trade, [1925] A. C. 520; Swift v. 


Board of Trade, [1926] 2 K. B. 131. 


171. Add. Annotation :—Refd. Swift v. Board of 


Trade, [1926] 2 K. B. 1381. 


186. Add. Annotations :—Consd. Godstone Rural 


District Council v. Croydon Corpn. (1932), 
48 T. L. R. 447. Refd. Glenboig Union 

et Co. v. I. R. Comrs. (1922), 12 Tax 
as. : 


187. Add. Annotation:—As to (1) Apld. Swift v. 


Board of Trade, [1926] 2 K. B. 131. 


197. Add. Annotation:—As to (2) Refd. S. EH. Ry. 


v. Cooper, [1924] 1 Ch. 211. 


Annotation: — Consd. Rockingham 
Sisters of Charity v. R., [1922] 2 A. O. 815. 


215. Add. Annotation :—As to (1) Apld. Rocking- 


ham Sisters of Charity v. R., [1922] 2 A. 0.315. 


Rockingham 


Sisters of Charity v. R., [1922] 2 A. C. $15. 


———.]—Applts. owned land im- 
mediately on the west side of a public road 
& a railway, & had thereon a school; on the 
east side they owned two small ea ne a 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 
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house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontories for 4 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected :—Held: the possession & control 
of the two Ae Adi gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontorics, applts. were owners 
whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard tw the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment.--ROCKINGHAM 
SISTERS OF CHARITY v. R., [1922] 2 A. O. 
315; 91 L. J. P. ©. 198; 127 L. T. 608; 38 
T. L. R. 782, P. OC. 


169 i. For ‘‘ 169 i.”’ read ‘‘ 170 i.” 


u i, -}—CANADIAN PROVINCIAL 
POWER Co. v. NOVA Scotia POWER 
Commnssion, [1929] 1 D. L. R. 674; 
60 N. S. R. 479.—CAN. 


sf, Special use by ouner.J—Held > the 
arbitrator did not err in considering 
ccrtain earnings of the land owner in 
respect of a special use of a portion of 
the property for parking cars.—/te 
Forses & TORONTO, {1930] 2 D. L. R. 
650 , 65 QO. L. R. 34.—CAN. 


PART Hil. SECT. 1, SUB-SECT. 3.—D. 


pi. -—— ——.]—fe Lerros & 
TORONTO CORPN. (1924), 56 O. L. Kt. 
175.—CAN. 

ri, Flooding of neighbourhood.) 
—~The Crown expropriated the right to 
flood a part of L.’s property, on the 
erection of a dam, a public work. 
claimed, besides compensation for 
easemont taken on his property, that 
he should be compensated for damages 
to his trade, resulting from the decrease 
of population, due to the flooding of 
neighbouring farms :—Held: no claim 
could arise in respect of an inconvent- 
ence common to the public eeneraiy: 
—IK. «. Laronp (1921), 69 DL. L. R. 

176 iii. Cost of removal.j|j—While 
allowance ought not to be made for 
loss of business or estimated profits, 
yet whore a lessee of a store has suffered 
a diminution of good-will, he is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must be made for the 
reasonable cost of moving, seeking a 
new location, loss of tirne, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned by 
such removal.—R. v. GOLDSTEIN, 
[1924] Exch. C. R. 55.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—E. 


(179 i. Cost of acquiring new 
sile.]—In the course of arbn. proceed- 
ings to determine compensation for the 
portion of a lot taken & injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own & had as yet taken no steps 
to expropriate :—eld: the offer 
should be taken into account & dealt 
with by the arbitrator in his award.— 
Fe GARLAND & TORONTO (1924), 55 
O. L. R. 646.—CAN. 














PART Ul. SECT. 1, SUB-SECT, 3.—I. 


187 vi. Subsequent improve- 
menis by owner.J—Where an owner 
remains on the property after expro- 
priation, & makes repairs to the build- 
ings, & puts up temporary structures, 
he must assume the responsibility of 
such a course & its consequences, & 
nothing will be allowed him therefor.— 
R. v. LYncy’s, LT. & CozZz0LINO 

187 vii. —~——.}--R. v. MOREAU 
(1921), 21 Exch. C. R. 82.—CAN. 


m i. Buildings erected by expro- 
LENS before notice to treat given— 
hether value of buildings to be con- 
sidered.J—-The Govt. having resolved 
to acquire under Land Acquisition Act, 
1894, land belonging to appits., 
took possession by arrangement with 
sutidars, who occupied part of the Jand, 
& erected buildings partly on land 
occupied by applt. & partly on land 
occupied by the sutidars. Only after 
doing so the Govt. notified a declaration 
under sect. 6 of the Act that the land 
was required for a public pe 
Applt. was awarded under the Act 
the value of the land, & interest thereon 
from the date when possession had been 
taken :—Held: applt. was not entitied 
to the value of the buildings, since by 
the law of India they did not form part 
of the soil, &, even if applt. would 
have been entitled to compensation 
for them, if the Govt. had acted as 
mere trespassers, & without colour of 
title, the Govt. had not so acted.— 
VALLABHDAS NARANJI v. BANDRA 
DEVELOPMENT OFFICER (1929), 56 
L. R. Ind. App. 259.—IND. 











PART IIL SECT. 1, SUB-SECT. 3.—J. 


s i. --~Held: where the evi- 
dence of value relied upon had reference 
to a number of sales in the vicinity, only 
a few of which were for cash, others 
were never perfected, & others inst 
had been completely abandoned; & 
further, where it is established that 
there are large areas of land available 
for building purposes in the vicinity at 
reasonable prices: such sales must be 
considered in such & case as made 
under special circumstancer & at prices 
that cannot establish a market value 
& cannot be taken as a criterion of the 
value of property.——R. v. Cyr., [1929] 
Ex, CG. R. 2 5.—OAN. 
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sg. Conflicting evidence—Duly of 
court.J—Where, in expropriation cases, 
the ct. is faced with conflicting evidence 
of the optimists on the one hand & 
the pessimists on the other, it must bo 
guided, in arriving at the true market 
value of the property, by the reasons 
supporting cach witness’ views, bearing 
in mind the soundness of the same, & 
the balance of probabilities. —R. v. 


PART IIL. SECT. 2. 


191 i. What constitutes severance-~- 
Part of land taken—Premises not con- 
ligquousx—No legal right over intervening 
land.j}—-Where by a previous expro- 
priation property was severed by the 
right of way of a railway co. crossing 
it, & the use of a culvert. under tho 
tracks as a peeere was only by suffer- 
ance & without legal] right or title :— 
Held: if expropriation takes land on 
each side of the right of way & thus 
closes access to the culvert it is not a 
severance of the property which would 
entitle to compensation.—R. v. LOONAN 
(1920), 20 Exch. C. R. 131.—CAN. 

a i. .l—Held: the right to 
additional value & the right to damages 
for sevcrance must depend on the 
existence at tho time of acquisition of 
the property of sume right of passage 
between the pieces of land.—Z?e CANAL 
Co., LTD., & MININSTER OF MARINE, 
(1927) 8. A. S. R. 106.—AUS. 


PART Ill. SECT. 3, SUB-SECT. 1. 


s{. General rule.J}—-The right to 
receive compensation for land in- 
juriously affected depends upon the 
statute or order which authorises the 
injurious affection, & upon the terms 
of such statute or ordor will depend the 
basis upon which the compensation is 
to be assessed.—Re POWRLL & T'ORONTO 
CoRPN., ([1925] 2 D. L. R. 796; 56 
O. L. BR. 641.—CAN, 

ni. Claim must be made within _pre- 
scribed time.}~—Under Edmonton Char- 
ter a claim for compensation, because 
claimant’s land be injuriously 
affected by the closing of a street, fs 
abeolutely extinguished unless filed 
within the time fixed by the council 
in the notice which sect. 596 requires 
it to publish.—Re EDMONTON CHARTER, 
MiIcnaAKL HRUSHEVSKY UKRAINIAN 
INSTITUTE ov. JFEDMONTON CORPN., 
(1925) 1 W. W. RR. 780.-—CAN, 








Vol. XI.—Compulsory Purchase of Land. Cases 223—274a. 


228 Add. Annotation :—Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. O. $15. 


225. Add. Citation :—8 Macq. 833. 


281. Add. Annotation :—Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

245. Add. Annotation :—Refd. Howard - Flanders 
v. Maldon Corpn. (1926), 185 L. T. 6. 


259. Add. Annotation :—Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


261. Add. Annotation :— Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


.}—By a private Act the President 
of the Air Council was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
Plough-lane. By sect. 5, ‘“‘ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act.” 
Then followed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1845, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were je by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
£100, through the stopping up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Vlough-lane. 
On the hearing of an award in the form of a 
specia] case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s. 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses Consolidation 


263a. 








sg. Railway Act, 1919—Spur track 


265. 


270. 


272. 


274a. 


Act, 1845, was incorporated with the spccial 
Act as regards sect. 2 thereof, which was not 
a sect. for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1845 was not incor- 
porated with the Special Act as its provisions 
for ‘injurious affection ’’ were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct.: Was 
the claimant entitled to be paid compensa- 
tion in respect of the stopping up of this 
portion of Plough-lane? The ct. answered 
the question in the affirmative.—-WRIGHT v. 
AIR COUNCIL, PRESIDENT (1929), 143 L. T. 43. 


For (‘“ Lorp WeEsTBuURY’’) read (‘‘ LORD 
WESTBURY, dissenting’’). 


Add. Annotations :—As to (1).Distd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. Refd. 
Rockingham Sisters of Charity v. R., [1922] 


2 A. ©, 315. 


Add. Annotation :—Consd. Blundy, Clark & 
Co. v. London & North Eastern Kailway 
(1931), 100 L. J. K. B. 401, C. A, 


Add. Annotation :—As to (1) Consd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


By construction of bridge.|- 
Resps., a county council, were empowcred 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, 7.e., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads: depreciation of frechold 
value of the old wharf; cost of the new 
wharf; damage through loss of traffic ; 


constructed alung slreets-—Measure of 
compensation to adjacent landowners. j— 
BRITISH COLUMBIA PERMANENT LOAN 
(0.9. CANANIAN NORTHERN Hy. (NO, 3), 
[1923) 2 D. L. Tk. 802; [1923) 1 
W. W. 9.1072; 30 Can, Ry. Cas. 71; 
16 Susk. Li. ht, 298.—--CAN. 


ee Road ae eA lle apiece tang 
of keeping up fences.J}—N. v. KENT JJ. 
(1854), 8 NSB. kh. (3 All.) 118.—CAN. 


PART III. SECT. $3, SUB-SECT. 3. 


sl. Adjoining land occupied with hotel 
——Loss of water supply.J—Re BUSH v. 
NIAGARA FALLS PARK COMRS. (1887), 
14 A. RR. 73.—CAN, 


sm. Land adjoining water-lot — 
Water-lot taken—Loss of riparian 
rights.}-—Re Snow & TORONTO, Lye 
Aa L. R. 1023; 560. L. R. 100.— 


sp. Land divided into lots —Some 
lots sold—Fine lots taken for sewage 
plant.)—-Iield : the owner of the unsold 
plota was entitled, over & above the 
actual value of the lots expropriated, 
to compensation for consequent de- 
reciation in the value of the ad- 
acent lands.—MONTREAL (CITy) ov. 
MOANULTY Rmatry Co., [1923] 2 


D. L. R. 409; [1923] 8. C. R. 273.— 
CAN. 


sa. Land taken for lowering road— 
Obstruction of access by road to other 
land.}—~—Held: claimant entitled to 
compensation.—M. . MOOLLA »%. 
COLLECTOR OF RANGOON (1926), I. L. R. 
4 Ran. 350.—IND. 

sc. Land taken for power line— 
Intention to «wse Pht aaa laui as 
aviation ground.|}—Held: claimant en- 
titled to compensation.—SIAWINIGAN 

ATER & POWER Co. ¥. GAGNON, 
Ce S.C. h. 518; 3 D. L. R. 665.— 


PART IIJ. SECT. 3, SUB-SECT. 4.— 
A. (a). 


227 ~~ siv. -J—The 
Crown not having expropriated any 
part of suppliant’s property or any 
easement to flood the same :—Held: 
the case did not come within Exch. 
Ct. Act, s. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law.—YaTss v. R. (1920), 20 
Exoh. C. R. 175.—OAN. 

227 Vo ———, ALEXANDER 
BROWN MILLING Co. vo. CANADIAN 
PaoiFio Ry. Co., [1923] 4 D. L. R. 
1136; 29 Can. Ry. Cas 345: 520. LR. 
§28.—CAN. 











PART UI. SECT. 8, SUB-SECT. 4.— 
B. (a). 


fi, ———.J—e OGILVIE FLOUR MILLS 
Co., Lrp. & WINNIPEG CiTy, [1927] 
2D. L. R. 606; [1927] 1 W. W. R. 
833; 33 Can. Ry. Cas. 92; 36 Man. 
L. R. 412.—CAN. 


PART Ill. SECT. 3, SUB-SECT. 4.— 
B. (c) il. 


266 vi, ——,.J—Where direct 
access to land on which a business is 
conducted is not cut off by the closing 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business & neighbouring 
properties to use a slightly lese con- 
venient route does not give the owner 
of such land a right to compensation.— 
CHARTER, FREEMAN 





Re EpMONTON 
Co., LTp. v. EpMONTON CORPN., [1925] 
1 W. W. R. 778.—CAN. 


PART III. SECT. 8, SUB-SECT. 4.— 
B. (o) fii. 





sb. Depreciation in value 
of land.)}—NEISON v. PacIFIO GREAT 
EASTERN Ry. Co., OBLATE ORDER OF 
MARY IMMACULATE v. Pacific GREAT 
EASTERN Ry. Co., Lereaux & CAR- 
LISLE ©. PACIFIC GREAT EaSTrRn RY. 
Co. (1919), 67 D. L. R. 792; 

B. C. R. 420.—CAN. 


Cases 274a—475. 


828. 


381 e 


382. 


333. 


384. 


335. 


damage through extra cost of handling 
traffic at the new wharf; damage to river 
sailing-barge traffio ; damage through total 
stoppage of dumb craft with goods for 
overseas ; damage through loss of storage 
rents :—Held: claimants were entitled to 
compensation only under the first head, 
& were not entitled to compensation under 
the other heads.—HEwentrt v. EssEx COUNTY 
CouNCIL (1928), 188 L. T. 742 ; 447. L. R. 
3733 72 Sol. Jo. 241. 


Part I1V.—Compensation 


To the existing paragraph add as follows :- 
8) Limestone is a mineral within the above 

sects. 

Add. Annotation :—Refd. Waring v. Foden, 

Waring v. teh Crushed Gravel Co. (1931), 

101 L. J. Ch. 8 

Add. pe ie ‘—Refd. Waring v. Foden, 

Waring v. Booth Crushed Gravel Co. (1931), 

101 L. J. Ch. 33. 

Add. Annotation :—Refd. Waring v. Foden, 

Waring v. Booth Crushed Gravel Co. (1931), 

101 L. J. Ch. 33. 

Add. Annotation :—Consd. Waring v. Foden, 

Waring v. Booth Crushed Gravel Co. (1931), 

101 L. J. Ch. 33. 

Add. Annotation :—Consd. Waring v. Foden, 

Waring v. Booth Crushed Gravel Co. (1931), 

101 L. J. Ch. 33. 


836a. ——— ——— Within Act.]—MipLanp Ry. Co. 


337. 


855. 


& KETTERING, THRAPSTON & HUNTINGDON 
Ry. Co. v. RoBINson, No. 328, ante. 

Add. Annotation :—Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

Add. Annotation :—Consd. Consett Industrial 
ae Soc. v. Consett Iron Co., eae 
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275a. ——— River frontage of private house.|— 
BuccLEuGH (DUK®) v. METROPOLITAN BOARD 
oF Works, No. 215, ante. 


288a. ———- Wharf.|—-Hpwerr v. Hssex County 
CounciL, No. 274a, ante. 


289a. -.|—HEWETT v. Essex County Councin, 
No, 274a, ante. 
823a. .]— RooxineHaM SISTERS OF 


CHARITY v. R., No. 216a, ante, 


for Mines and Minerals. 


856. Add. Annotation :—Consd. Walton Harvey, 
ar aa & Homfrays, Ltd., [1931] 
1 e 1 e 


859. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 


867. Add. Annotation :—Refd. Swift v. Board of 
Trade, [1925] A. ©. 520. 

874. Add. Annotation :—Consd. Glenboig Union 
Fireclay Oo. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

878. To the existing paragraph add as follows: 

(3) The word ‘‘lands’’ in sect. 6 of the 
above Act includes mines. 
Add. Annotation :—Generally, Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 


$81. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


383. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 06 J. P. 159. 


412. Add. Annotation :—Refd. Swift v. Board of 
Trade, (1925] A. C, 620. 


Part VI.——-Procedure to acquire Land otherwise than by 
Agreement. 


475. For existing citations and annotations, 


substitute (1851), 9 Hare, 436; 7 Ry. & Can 


Cas. 92; 18 L. fT. 0. 8.116; 68 EB. 680, 





L. JJ.; subsequent proceedings (1852), 2 
De G. M. & G. 94, L. JJ. 


Annotations :-—Reld. Salisbury v. G. N. Ry. 16 52),:17 Q. B. 
840; Hedges v. Met. Ry. (1860), 28 Beav. 





PART III. aiaciel 8, SUB-SECT. 4.— applied towards compensation for the PART Ill. SECT. 4. 
“the aft L. Re 260; {1 (1936 S''0. R, 2843 indkeloo which should “bo deducted 
292 v. nee eneral depre , crease whic. i) uc 
ciation of property resulting from being {1996} Exch. 0. R. n.—CAN under Publis Work Act (Alta. na 


in the vicinage of a public ub does 
not give rise to a claim by any par- metic) ans Ss, 


g, 24 (8), is tho increase 6 
tn glee, }—Under the value of the land through which 


M., eee A sd the public work is constructed over & 


ticular owner.—R. v. LAVOND | 1921), 
-—CAN. bo be paid te owner oF land in aes above any such increase as is common 


“1 Exch. C. R. $5. affected by the construction , m 


‘J—The Crown expropriated five 


to said land & to the land in the im- 


PART Ill. SECT. 8, SUB-SECT. 5, {iPAl, works is due componsati’jefor mediate vicinity.—ie CaN 


SMAge Ry. G0. AR 
. Payment of mortgage on part of interest in addition thereto; & ae 333; 2 W. W. R. 446; 24 


TRAL CANADA 
BITRATIONS, (1920] 4 


the ar Linbaip sig ers nor f judge under an ire * R. 200 CAN. 


lots of land belonging to applt. A a plication to him er sect. 706 of 

mtge. in favour of M. upon four of the the Ac t to increase the award, have g il. Act, 
jote had been euaaee by the Crown Tower “to award interest. Re BANNA- es. Ow 1 1927, & 342 “iy yeeRowax 
by payment to M. of $22,000 :—Held one (He TAYLOR Herark) & ASHI- Gienourd H\PIscOpAL CORP 


the a A RuraLt Mu 
ing any claim in respoct of the four lote 1932, 1 W. W. R. 754; 
covered by the mtge., could not be i 03 a2 Man. LL. Re 253.—CA \N. 


ove payment: although satisfy 


NICIPALITY NO. 2), LONDON & SANnDwicH (TOWN), ines0) 


4D. L. R. 955; 65 O 
CAN. 


Vol. XI.—Compulsory Purchase of Land. Cases 478—650. 
478. Add. Annotation :—Refd. Braksapear v. 


Barton, [1924] 2 K. B. 88. 


484. For citations read the following para. & 


citations :— 
_ A ry. co. having given notice of their 
intention to purchase lands for the under- 
» deposited the purchase-money, & 
delivered the bond according to sect. 35 of 
Lands Clauses Act, before the expiration of 
the period prescribed for the exercise of their 
compulsory powers; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period.—SParRRowW v. OXFORD, WORCESTER 
& WOLVERHAMPTON Ry. Co. (1851), 9 
ae 436; 18 L. T. O. S. 116; 68 E. R. 


500. Add. Annotation :—Consd. West Midlands 


Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


526. Add. Annotation :—As to (1) Refd. Cardiff 


531 


583a. 


Corpn. v. Cook, [1923] 2 Ch. 115. 


Add. Annotation :—-Refd. Cardiff OCorpn. v. 
Cook, [1923] 2 Ch. 115. 


—— Rights of assignee.]—A land- 
owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 





tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance & valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assi his leasehold interest, his 

ignee atanda a in the same position as the 
ianda@ner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in res of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the as ee & continue to treat & 
contract with original landowner,— 
CaRDIBe CoRPN. v. Cook, [1923] 2 Oh. 115; 
92 L. J. Ch. 177; 128 L. T. 580; 873. P. 90; 
67 Sol. Jo. 315; 21 L. G. R. 279. 


534. Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. O. 180. 

558a. Misdescription as to nature of property— 
Abatement of purchase-money—Not ordered. 
—Re Stepney Borovues Councit & SMART'S 
ConTRACT (1902), 47 Sol. Jo. 159. 

562. Add. Annotation :—As to (1) Refd. Greswolde- 
Williams v. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

595a. Building consisting of several blocks of 
offices—Constitutes one ‘‘ building.’’]|—-Grezs- 
WOLDE-WILLIAMS v. NEWCASTLE-UPON-TYNE 
CorPN. (1927), 92 J. P.13; 261L.G. R. 26. 


Part VIl.—Assessment of Purchase Price and Compensation. 


650. For existing paragraph & citations substitute 


PART Vi. SECT. 1, SUB-SECT. 2.—D., 
490 1. Effect of—No right of actton ai 


the following :— 

The Blackpool Improvement Act, 1917, 
s. 70, enacted that the provisions of the 
sect. should, unless otherwise agreed in 
writing, apply for the benefit & protection 
of a certain co. as owners of the land referred 
to in the section. By its terms the owners 
were to sell & the corpn. was to buy the land 
therein described at a price to be determined, 
in default of agreement, by arbitration in the 
manner provided by the Lands Clauses Acts 
as modified by that Act, & a notice to treat 
was to be served by the corpn. within a 
defined time. Jt was further provided that 
the corpn. should not use the land so acquired. 
for certain purposes which might cause a 
nuisance or annoyance to the owners. By 
Acquisition of Land (Assessment of Com- 


pensation) Act, 1919 (c. 57), where by any 
statute, whether passed befvre or after the 
passing of this Act, land is authorised to be 
acquired compulsorily by any local authority, 
any question of disputed compensation is to 
be determined in the manner thereby pro- 
vided, & the provisions of the Act by which 
the land is authorised to be acquired, or of 
any Act incorporated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the corpu. shortly before the 
coming into operation of the Act of 1919, 
but no arbitrator had been appointed to fix 
the price. <A question having arisen whether 
the compensation was to be assessed under 
the Act of 1919 or under the private Act of 
1917 :—Held: the Act of 1919 did not apply, 
& the compensation was to be ascertained in 


tank & fruit, trees, when the owner was ated by the Dominion Crown will 
willing & able to convey the whole of have regard to the laws affecting such 
the house.—DRAPER v. SOUTH AUSTRA- estate & interest in the province where 


common law—Damages for rendering LIAN ItarLways Compr. (1901), 3 the property ts 


land 
ab 


useless & unsaleable not recover- 


le.]-— ALEXANDER BROWN MILLING 


PART Vi. SECT. 4, SUB-SECT. 1.— 
B, (a). 


GRAFTON TOLL 


A. L. R. 150.—A 


situated.—R.  v. 
US. Hvupson’s Bay Co. (1921), 20 Exch. 


C. R. 413.—CAN 


Co. v. CANADIAN PaciFic Ry. Co., ; ; 
f1923) 4D. L. BR. 1136; 29 Can. Ry. PART VII. SECT. 1. atuat Geo comand Tee compen ETE Te 
Cas. 345; 52 0. Li. R. 528.—CAN. sg. Public Works Act, 8s. 22— Held: where one of the parties set 


Acquisition of toll road under Provincial up an agreement purporting to fix the 
Highways Act, nee Ge rere tie & Sunpen Matton a dispute as to the 
OAD . 


existence, validity, & applicability of 


64 
566 ii. Includes all that ts necessa D.L. R241; 500. L. KR. 135 BAN. such agreement must be settled by 
0 


house.}—The wor 


agreement of the parties or determined 


for enjoyment ; 
‘‘ house ” in Lands Act, 1847, 8. 92, is pany Vil. SECT. 8, SUB-SECT. 1. by the ct. before a case for arbn. 


not limited to the four walls of the 
building, but includes all that is neces- 
sary to 
the house. 


the convenient occupation of —Property & civil 


& the arbitrators exceeded 


arises ; 
sh. Jurisdiction of Exchequer Court.) their jurisdiction when they entered 


hts being mattere upon af uiry as to the existence 


in 
within the exclusive powers of the & validity of the agreenient alleged.-—- 


Promoters of an undertaking :— Provincial Legislature, the Exch. Ct. Re HarRmMANs, Lrv., & Toronto Cry, 
Held: not entitled to take a strip of of Canada in ascertaining he estate 


land 


immediately in front of a house or interost of persons claiming com- 
between it & the wall & containing a 


Re PorrTeR & TORONTO City, Fe 
& Toronro Crry, {1928] 


STeEwaRT 
pensation for property expropri 4D.L. R.781; 620. L. R. 475.—CAN, 


Cases 650—'727a. 


Annotations :-—~Distd. Thurrock Grays & Tilbu 
Sewerage 


PART VII. SECT. 5, SUB-SECT. 1. 


ni. 
local authorit 
law passed ultra vires, |—KOEMIMSTEDT 
RURAL MUNICIPALITY OF EYE HILL, 
Ne 382, (1923] 2 W. W. KH. 


the manner provided by the Lands Clauses 
Acts as modified by the Act of 1917; by 
Viscounr FINLAY, Viscount Cavnb, & LORD 
PHILLIMORE on the grounds, (a) that sect. 70 
of the private Act embodied an agreement 
between the parties for the sale & purchase 
of the land & that the land was not “* autho- 
rised to be acquired compulsorily’; (0) that 
the general language of the Act of 1919 ought 
not, in the absence of clear words, to be 
construed as affecting the special provisions 
of sect. 70 of the private Act of 1917; by 
VISCOUNT HALDANE on the second ground ; 
by Lorp SHAW oF DUNFERMLINE (dissenting 
as to the second ground) on the first ground 
only.—BLACKPOOL CORPN. v. STARR ESTATE 
Co., Lrp., [1922] 1 A. C. 27; 91 L. J. K. B. 
202; 126 L. T. 258; 863. P. 25; 38T. L. R. 
79; 66 Sol. Jo. 17; 19 L. G. R. 721, H. L. 

Joint 
oard v. Thames Land Co., Ltd. (1925), 90 
efd. Thornely 7. Leconfleld (Lord), [1925] 1 


s YP. 1. 
K. B. 236; West Midlands Joint Electricity Authborit 
v. Pitt, a oaibher of Transport v. Pitt (1931), 101 L. J. 


K. B. 22 
650a. 


Acquisition of land & appointment of 
arbitrator under Public Health Act, 1875, 
(c. 55.)]}—A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences haviny arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under TPublic Health Act, 
1875, he awarded the co. £5,090; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), & the basis on which compensation 
was to be awarded was to be governed by 





Passing of bye-law by 
Submission before bye- 








718 iii. 





669.— 


702b. Effect of appointment under 


TARIO & WESTERN Ry. Co. (1924), 55 
O. L. R. 581.—OAN. 


(PART VII. SECT. 5, SUB-SECT. 4. 8 
Jurisdiction of court.j—-  2#low intereat.|—Ke LeTRos & TOKONTO 
Re TAYLOR ESTATE 
RURAL MUNICIPALITY, [1931] 2 W. W. 
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the principles in s. 2 of that Act, he awarded 
the co. £2,148:—Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 
if had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., & the co. should be awarded £2,148.—- 
THURROCK, GRAYS & TILBURY JOINT SEWER- 
AGE Boarp v. THAMES LAND Co., Litp. (1925), 
90 J.P.1; 23 L. G. R. 648. 


702a. Arbitrator incapablo of continuing—Power 


to replace.]—Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to repluce him by some one else.— 
Gross, SHERWOOD & HEALD, Lrp. v. Essex 
County CouNcIL, [1927] 1 Ch. 205; 96 
L. J. Ch. 21; 186 L. T. 371; 91 J. P. 17; 
eae L. R. 5; 70 Sol. Jo. 1196; 25 L. G. R. 
135. 


protest— 
Whether right to compensation admitted. |— 
Semble: «co. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation.—-SUTTON 
HARBOUR IMPROVEMENT Co. v. TITCHENS 
(1851),1 DeG. M. & G. 161; 211. J. Ch. 73 ; 
e ou 0.8. 163; 16 Jur. 70; 42 i. R. 514, 


727a. Hearing — Entry in Crown Paper.) —- An 


award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper.—HEWITT v. LssEx CouNTY 
CouncinL (1927),97 L. J. EK. 3. 249; 92 J. P. 
36; 44 T L. R. 311; 72 Sol. Jo. 50; 26 
L. G. R. 48 D.C. 


—STEWART MUNICIPAL DIStRICT v. 
BENE: {1924] 2 W. W. R. 1217.— 


i, Arbitrator not entilled to 





ASSINIBOIA CORPN. (1924), 56 O. L. IR. 175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 


fi. ~—— Hrtent of duty.}—On an 
application under sect. 408 of Town 
Act, Rh. S. &., 1930, for the appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
injuriously affected, it {is not the duty 
of the judge applied to to decide 
whether or not the claimant has a 
Glaiin.—McGILLIvRAY ¥ MELVILLE 
own, [1932] 2 W. W, BR. 635.—CAN. 


sl. Under Dominion Railway Aci, 
1919.}+—Where a judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Act, with 
a term that the ry. co. shall pay money 
into ct. as security, any judge of the 
Supreme Ct. has jurisdiction to appoint 
an arbitrator; & under sect. 2 the 
judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint.—Re 
LITTLE & CAMPBELLFORD LAKE ON- 


h. 719; 4D. L. KR. 249; 29 Man. L. Rh. 
563.—CAN. 


PART VIL SECT. 5, SUB-SECT. 7. 


sm. Appeal under Municipal Arbi- 
trations Act, 1927.J—~An appeal to a 
Divisional Ct. of the Appellate Division 
from an award made under Municipal 
Arbitrations Act, R. S. O., 1927, lies, 
but not unless the award is appealed 
from within six weeks after notice that 
it has been filed; & the ct. has no 
jurisdiction to give leave to appeal, or 
to extend the time for appe g after 
tho time has expired, even in a case 
where there was fraud in procuring the 
award. Sect. 3 of Arbn. Act, R. 8S. O., 
1927, is not applicable.—e Farr & 
TORONTO, [1930] 3 D. L. R. 763; 65 
O. lL. hi. 176.~~CAN. 


7861. --—~ Claim in respect of several 


interests-——Award not apportioning sums 
belween several inter Insufficient. } 


10 


PART VII. SECT. 5, SUB-SEOT. 10. 

j (p. 196) i. ——-.]--On an applica- 
tion, under sect. 706 of Municipal Act, 
hk, S. M., 1913, to vary or increase an 
award the judge is in the position of 
sole arbitrator or umpire as well as 
having the power to set aside or remit 
the award.—Jte TAYLon KSTaTR & 
ASSINOBOIA RURAL MUNICIPALITY (No. 
¥), [1931] 3 W. W. R. 408; on appeal, 
[1932] 1 W. W. KH. 754.-- CAN. 

m (p. 196) i. Under Dominion 
Ratlway Act, 1906 (c. 37).J—Re KiTai- 
LANO INDIAN RESERVE, VANCOUVER 
Harnovurk Comra. wv. R., (1918) 2 
WwW. W. R, 411.—CAN. 

m (p. 196) ii. ———- Under Dominton 
Railway <Act, 1919 (c. 68).)--fe 
ARBITRATION UNDER THE RAILWAY 
AoT, BRITISH COLUMBIA PERMANENT 
LOAN Co. v. CANADIAN NORTHERN Ly, 
Co. (No. 1), [1922] 2 W. W. R. 577; 65 
D. LU. R. 736: 15 Sask. L. R. 431.—CAN. 

m (p. 196) iil. —-—— ———.]-—-CEDAR 





Vol. XI.—Compulsory Purchase of Land. Cases 76la—10385 


761a. ——— Award embodying decision of court on 


special case.]——An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ot. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ct. Olaimants 
applied to another Div. Ot. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed :—Held: no appeal could be enter- 
tained.—NortTHWwoop v. LONDON CoUNTY 
OCounor. (No. 2) (1927), 96 L. J. K. B. 520; 
187 L. T. 49; 91 J. P.93; 438 T. L. R. 347; 
25 L. G. R. 254, C. A. 


762. Add. Annotation:—As to (2) Apprvd. & 


Apld. Matthey v. Curling, [1922] 2 A. O. 180. 


778a. Award of lump sum-—Validity.]—Claimant 


was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 
£17,362, &, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council ‘‘ to pay £100 towards 
the costs of claimant.’’ Claimant applied to 


Part VIII.—Entry on 


1005. Add. Annotation :—As to (1) Refd. Grant v. 


Derwent, [1929] 1 Ch. 390. 


785. 
863. 


875. 
930. 


948. 


966. 


the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act :— 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed.—Brap- 
BAW v. AIR COUNCIL, [1926] Ch. 329; 95 
L. J. Ch. 499; 185 L. T. 5388; 42 T. L. R. 
197; 70 Sol. Jo. 367; 24 L. G. R. 351. 

For ‘‘ No. 749, ante,”’ read ‘‘ No. 372, ante.”’ 
For existing citations read ‘‘ (1865), 19 C. B. 
N. S. 189; 144 E. R. 739; previous pro- 
cecdinys (1863), 4 B. & S. 815.” 

Add. Citation :—-Re HAYNE (CHARLES), 13 
W. R. 492. 

Add. Citation :—Sub nom, R. v. Norri 
yaaa Ry. Co. & Wiison, 51 L. J. Q. B. 
Add. Citation :—Sub nom. KR. v. Norra 
Lonpon Ry. Co. & Witson, 51 L. J. Q. B. 
241. 

Add. Annotation :—Refd. Simbro Trading Co. 
v. Posograph Parent Corpn., [1929] 2 K. B. 
266. 


Lands by Promoters. 
1035. Add. Annolation :—As to (1) Refd. R. wv. 


Webster, Lx p. Marshall (1931), 95 J. P. 226. 


Rapips MANUFACTURING & POWER Co. 
v. LacosTy, [1927] 2 D. L. KR. 83.-—-CAN. 


r (p. 196) f. Award determined 
on wrong principle.j)——Where damages 
were recoverable by reason of lowering 
of the sidewalk in front of a building, 
consisting {in the decreased value of 
the property, but were assessed at tho 
cost of lowering the store floor :— 
eld; the award roust be set aside as 
determined upon a wrong principle.—~ 
RADISSON TOWN wv. AMSON, [1919] 3 
W. W. R. 580.—CAN. 


xi.—— > WINTER b. TORONTO 
x il. Sum awarded inadequate. | 
-—-ARMBSTRONG v. NEW WESTMINSTER 
HARBOUR Boarp, [1929] 2 D. L. Rh. 
ae 1W.W.R. 755; 41 B.C. R.1— 


y i. ——— Lump sum awarded—Au:arad 
good on its fare.}—-NORTH COWICIIAN 











Coren. v. Gorr-LANaron, [1921] 2 
W, W. TR. 484.—CAN. 
o (p. 197) i. -J}—Nase & 








WILLIAMS v. EDMONTON, DUNVRGAN & 
Brirish COLUMBIA Ry Co,, [1917] 3 
W. W. Wt. 553; 36 D. L. R. 601.—CAN, 

6 We 197) ii. pierre: ~l— Ab 
appellate ct. should not interfere to 
vary an award uniess {it is satisfied that 
the award does not truly represent the 
honest opinion of the arbitrators as to 
damages, or that the basis of valuation 
was erroneous,—Re Scotr & OsSHawa 
Town, [1922] 62 O. L. R. 504.—CAN, 

o(p. 197) iif, —— ——. }—WINNITEG 
o Cross, [1927] 3 D. lL. R. 1072; 
(1027 2W. W. BR. 644 5 37 Man. L. R: 





co (p. _197)_ iv. ———, J-— Re 
SULLIVAN & TOWNSHIP or BERTIE, 
(1927) 2D. L. R. 74; 600. L. RR. 107. 
—OAN. 


o (p. 197) i. —— ——.]—fe ARBI- 
TRATION ACT, Re Woons, [1923] 2 
D.L. R. 1000: 32 B.C. R. 211; (1923) 
1 W. W. R&R. 1344.—CAN. 


m (p. 197). - -,}—-Re DIXon 
& ‘TORONTO CORPN, (1924), 56 O. L. R. 
167.--CAN. 

o (p. 197) i. -——— .}-—-Where a 
large number of witnesses rive ovidence 
to the same effect on a question of 
valne the award of an arbitrator bascd 
thereon will not be set aside.—CANa- 
DIAN NORTHERN Ry. Co. «. KETCHESON 
ae 21 Can. Ry. Cna. 104; 32 

. L. R. 629.—CAN. 











qa (p. 197) i. Question only 
one of quantum.j—Re LeYRos & 
TORONTO CoRPN. (1924), 56 O. L. Wh. 
175.-—-CAN. 


PART VII. SECT. 5, SUB-SECT. 11. 

sm. Purchase of casemcnt—Ixrecution 
-f conveyance not condition precedent to 
enforcement, |—Where an easement was 
expropriated by a municipal corpn. 
under sect. 338 of Municipal Act, 
R. S. O.. 1927, it was held that tho 
corpn. was not entitled to withhold 
payment of the compensation money 
until the claimant had executed a con- 
voyance of the easement, for the 
casement had automatically vested in 
the corpn.—Ite Mayo & Toronto 
CrTy. (192913 D.L.R.890; 640. L. Rh. 
139.—CAN. 


PART VII. SECT. 5, SUB-SECT. 12.—-A. 

ei. Solicitor & client costs 
—New Brunswick Electric Power Act.) 
—~Re INGLEWoop PuLP & ParrrR Coa., 
Lrn., & NEW BRUNSWICK HLECTRIO 
POWRR COMMISSION (1929), 3 M. P. R. 
91.—CAN. 

sn. Coasts follow event—Subject to 


ll 








discretion of court—Princinles governing 
exercise of discretion.}—The ordinary 
rule is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule, & such dis- 
erection is to be exercised on well 
recognised principles.-—ASSISTANT COL- 
LECTOR SALSETTR v. DAMODARDAS 
TRITHUVANDAS (1928), I. L. R. 53 Bom. 
178.—IND. 

sx. Application to set aside award— 
Liability for custs.}~-Where on an 
application under sect. 332 of the 


Municipal Act appcts. succeeded in 


having an award set aside, thero is no 
power in the ct. to order the un- 
successful party to pay the costs of 
appets. in connection with the arbn, 
proceedings. Re KLDRIDGE ESTATE & 
Districr or Sumas Coren., [1931] 3 
W. W. R. 223; 44 B.C. RR. 194.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

so. Payment or tender of compensa- 
lion nol necessury.J—-CANADIAN PACIFIC 
Ry. Co. o. PAUL (1921), 27 Can. Ry. 
Cas. 417.—-CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.— 

ai, Or expropriation procecdings 
rompleted.J—-GODDARD t. BAINGRINGE 
LUMBER Co, (1920), 29 B.C. R. 186.— 


PART VIII. SECT. 2, SUB-SECT. 1. 

sp. dpplication for warrant of nos- 
session — Jurisdiction of  Ekarchequver 
Court to hear.}—Re EXCHEQUER COURT 
JURISDICTION, [1925] 4 D. lL. R. 673.— 


CAN 

aq. -]-—-CANADIAN Na- 
TIONAL Ry. Co. v. BOLAND, [1925] 
Dd. a 7033 [1925} Exch, C. R. 173. 











Oases 1097-—1560b. 


ENGLISH AND Emprre Dicest SupPLEMENT. 


Part IX.--Assessment of Compensation after Entry or 


Injurious Affection. 
1097. Add. Annotation :—As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Oh. 115. 


Part X.—Conveyance of Land and Payment of Purchase- 
Money. 


1122. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 


1125. Add. Annotations :—As to (1) Refd. Swift 
v. Board of Trade (1924), 93 L. J. K. B. 

529; Swift v. Board of Trade, [1925] A. C. 

520; Oxford Corpn. v. Oxford Electric Co. 

(1930), 143 L. T. 577, 

Add. Annotation :—Consd. Berners v. Flem- 

ing, [1925] Ch. 264. 


1184a. In Act--Right of vendor to costs of opposing 
Bill.}-—A vendor of land to a ry. co. having 
filed a bill for specific performance, opposed 
three Bills in Parliament, & by an Act which 
was eventually obtained his lien was provided 
for. It was then arranged that he should be 
paid principal, interest, & costs :—Held: the 
taxing-master in taxing the costs should 
allow all reasonable costs, charges, & expenses 
of appearing before the committee & opposing 
the Bills in Parliament.— CooPErR v. LONDON, 


1158. 


ra & DoveR Ry. Co. (1867), 17 L. T. 

1205a. -.|—Upon the expropriation of land 
under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention.—INGLE- 
woop PuLtp & PaPrEeR Co. v. NEw BRUNS- 
WIcK ELEcTRIC POWER ComMISSION, [1928] 
A. O. 492; 97 L. J. P. O. 118; 139 L. T 
593, P. O. 

1227. After this case add :— 

further, CHARITIES, 

Vol. VIII., pp. 359, 860, Nos. 1558-1565. 

1237. Add. Annotation :—Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

1242a. —— Eyre BROMLEY GUARDIANS (1845), 4 
L. T. O. S. 430. 





Part Xl.—Application of Money Deposited in Bank. 


1275a. Order for purchase-money to remain on 
deposit in court—-In lieu of investment.}— 
tix & TRINITY COLLEGE, CAMBRIDGE (1897), 
TV. S.-P. 

279a. ae. vc ST. MAnY MAGDALEN, OXFORD 
(1898), ¥ CO. P. 


1382. Add. Annotation :—Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 


1384. Add. Annotation:—Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 


1384a. Title not proved to be defective— 
Payment out ordered.|}—Zx p. Burpett 
Coutts, [1927] 2 Ch. 98; 96 L. J. Ch. 463; 
137 L. T. 404; 71 Sol. Jo. 389. 


1600. Add. Annotation :—Consd. Re Williams’ 





Settlmt., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

1560a,. ——— Encumbrancers otherwise secured need 
not be served.|—Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real estate pur- 
chased under the General Metropolitan Paving 
Act, service of the parte upon parties en- 
titled to certain sma rent-charges charged on 
the property purchased, but which were amply 
secured on other property not included in the 
purchase, was held to be unnecessary.— Lz p 
Mrrcrmrs’ Co. (1879), 10 Ch. D. 481; is 
L. J. Ch. 384; 27 W. R. 424, 

1560b. ——- Summons by Representative Body of 
the Welsh Church.]—Re Grear WESTERN 
RAILWAY ACT, er Ez p. GREAT WESTERN 
Ry., [1922] W. N . 148; 163 L. T. Jo. 339. 


PART X. SECT. 1, SUB-SEOT. 4. 





PART X. SECT. 1, SUB-SECT. 2.— pL From filing of caveat— te ed op ae Amend- 

B. (0) i. Owner remaining }~Re meni) Act (No of 1a), . 17.}— 

smal AcT, Rosaxo & SYDNEY MUN a one v. TROY, 

: i, ——.}-—R. v. cA (1890), WINNIPEG ScHOOL District ots 1, 1927) AC C. 106: Aon L 7. Pp C. 124; 
2 iexch. ©. i, 198. ~——CAN {1924] 4 D. L. R. 1017; 3 W. W. R. 87 L. T. 707, P P.’0.—AUS. 
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Vol. X1i—Compulsory Purchase of Land. Cases 1597-2075. 


Part XIl—Costs when Money Deposited—Liability of 
Promoters. 


1597. Add. Annotation :—As to (2) Refd. Camp- 
bell v. Pollak, [1927] A. ©. 732. 

1604. Add. Annotation :—Refd. Re Letters Patent 
ae 189207, Re Oarbonit Akt., [1924] 2 Oh. 


1614a. ——- -———_.]—-Re LONDON BripGp AcTs, 
Ea p. TATHAM (1838), 8 Y. & OC. Bx. 67; 7 
Le . Hx. Hq. 64; 2 Jur. 440; 160 H. R. 
16860. 


(1860), 
29 


-j—Ea2 yp. NorrFrotk Ry. Co. 
Drew. & Sm. 48, n.; 62 E. R. 


Annotation pAb. ae Cleveland’s Harte Estates (1860), 
1 Drew. & Sm. 4 


1707. Add. Cilalion Pee nom. fe BENYON’S 


TRusts, 8 W. R 


1974. Citations :—-Delete 5 Ch. App. 1, & add 
20 L. T. 940. 


1985. Add. Annotation :—Refd. Re Booth & 
Southend-on-Sea Estates Oo.’s Contract, 
[1927] 1 Ch. 579. 


1997a. Transfer of fund from charity trustees to 
Official trustees of charitable funds—Costs to 
be borne equally by promoters.|—Ez2 p. 
SUNBURY-ON-THAMES URBAN DISTRICT 
Councn, Ex p. STAINES Reservodirs JOINT 
COMMITTEE (1922), 86 J. P. Jo. 153. ° 


Part XIII—Purchase of Particular Interests in Land. 


2017a. Agreement with mortgagor—Binding on 
mortgagee entering into possession.|—-MoLp 
v. WHEATCROFT (1859), 27 Beav. 510; 29 
L. J. Ch. 113 1 L. T. 226; 6 Jur. N.S. 2; 
54 BK. R. 202. 


2083. For existing citations substitute the follow- 
ing paragraph & citations :— 

A bill filed against a railway co. by the 
grantee of an annuity charged on land taken 
by the co. stated that before the grant of 
the annuity the land was subject to a mtge. 
in fee, which had since been paid off, but that 
there had been no reconveyance; that the 
defts., under the powers of their act, had 
given the pltf. notice to treat for the land 
charged with the annuity, but without any 
further proceeding had taken possession of 
the land. The prayer was that the co. 
might be decreed to pay the arrears of the 
annuity & to secure the future payment of it. 
The defence made by the answer & evidence 
was that the co. had purchased from the 
prior incumbrancer under a power of sale :— 
Held: pltf. could not on such pleadings 
enforce a specific performance of the notice 
to treat regarded as a contract to purchase 
pltfs.’ interest. The prayer for general relief 


is not available for the purpose of obtaining 
a decree at variance with the case made by 
the statements of the bill. A v. GREAT 
NORTIERN Ry. Co. (1854), 5 De. G. M. & G. 
66; 2 Kq. Rep. 1069; 23 L. J. Ch. 5243; 18 
Jur. 685; 2 W. R. 335, C. A.; 43 KK. R. 
794, LIT. 

2035a. ——— Lease granted after conveyance to 
promoters—Reference to ascertain validity of 
agreement for lease.|——-NorFOLK Ry. Co. v. 
cae (1849), 14 L. T. O. S. 170; 13 Jur. 
43 

2087. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

2088. Add. Annotation :—Apld. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 


2059. Add. Citation :—66 L. J. Q. B. 30. 


2067. Add. Annotations :—Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180; Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 


2068. Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 


2075. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 


PART XII. SECT. 8, ee 5.—A. 


-+—-Re Forp & CANA: 
DIAN Pacrmio Ry. Oo. (1926), 82 Can. 
Ry. Cas. 319.—OAN. 


PART XIII. SEOT. 8 
2022 i. Interest—Rate of—Appl 
tion to reduce—R. 8. O., 1897 (¢. iD, 
sg. 15, 16.}-~—Ze Kingston LIGntT, 
Heat & POWER a Ps KINGSTON 
ere (1904), 24 C T. 358; 8 
R. 2583; 80. W. Be to ain. 
oo Bonus ‘to mortgagee on ent 
of loan before ape od bat tne” Dok: 


zi,-—— —— 


sidered in one [—R.t. PICKLE- 
MAN, [1932] . Cc. R. 202.—CAN. 
PART XIII. pitt sete lke grail as 

2044 i. —— valid loase. 
Rene expro 


Sinte miler by "the Dom 
Crown was parent for a period of five 
fared as, undor an instrument not regis- 
as required :—Held;: the un- 
tered lease did not vest any estate 
or pede iphs in the lessee & he was 
not entitled to pompenretion in respect 
of the en oe . wv, ire "3 
Bay Co. (192 he Dok. Roe 20 
Exch. C. R. 413.—CAN, 


PART XIII. SECT. 5, SUB-SECT. 3. 
er, General Arete —ihe rights con- 
ferred by a lease being a matter of 
propery & civil rights, within the 
exclusive powers o the provincial 
legianlature, the ct. in ascertaining the 
estate or interest of persons claiming 
compensation thereunder in an expro- 
riation by tho Dominiun Crown, will 
ve regard to the laws affecting such 
estate or interest in the province where 
or © pre perty is situated, notwithstand- 
xpropriation Act, ss. 25, 26. The 
ieatce to be made to the lessee 
for the unexpired term of lease 
should covor all reasonable cost of 
moving, refitting & settling the new 
remises ; loss of time in new 
ocation; depreciation of valuable 
businees fixtures & fittings & damage 
thereto due to moving, etc., & a certain 
aronnt for dislocation or "disturbance 
oe business, which, however, cannot be 
with mathematical certainty. 
The customary test of seed value is 
no test of value in arriving at the com- 
nsation to be allowed for a leasehold 
terest expro —R. vw. ELrre 
cane Lrn., [1929] Ex, Cc. R. 56.— 


bi, ——~ —-—~ -———.J—l’e UNION 
FOUNDRY & MACHINERY WoRgS, LTD., 
& Sr. JoHN Harsour Comks, (1929), 
1M. P. R. 267..—CAN. 


PART XIII. Sele SUB-SECT. 1. 


Pot -——— Entitled to offer—As well as 
R. v. Mu8GRaAVk, [1924] Exch. 
C. . Re 18.—CAN. 


PART XIII. SECT. 6, SUB-SECT. 2. 

st. Measure of compensation— 
Licencee.)—-Where one is in Tceaunation 
of part of a strect under licence from 
the municipality, by the provisions 
of which licence he was obliged to 
vacate upon notice before a given date, 
& when by reason of the expropriation 
of the property he was forced to vacate 
before such date, he becomes entitled 
to compensation for his loss of the use 
& occupation, as well as for the extra 
inconvenience & expense occasioned 
by reason of having to make an 
immediate move instead of having 
the whole lifo of the licence to do so, 
but not to include the cost of moving.—— 
VaLENCOURT v. R., [1928] Exch. C. hi. 
118.—CAN. 


Cases 2186—2225c. 


ENGLISH AND EmrprreE Digest SUPPLEMENT. 


Part XlV.—Superfluous Lands. 


2186. Add. Annotation :--Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 


2175. Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Part XV.—Compensation for Land taken or used for 
Special Purposes. 


2201. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


2203a. -}—THURROCK, Grays & TiBuRy 
JOINT SEWERAGE Boarp v. THAMES LAND 
Co., Lrn., No. 650a, ante. 


2209. Add. Annotation :—Consd. Holt Bros. & 
Whitford v. Axbridge Rural District: Council 
(1931), 95 J. P. 87. 


Before Sub-sect. 2, add :— 
(2) By Action. 


2212a. Admission of Hability—Right to continue 
action.|—Where a local authority have 
intimated that they do not dispute their 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion.—Hotr Bros. & WHITFORD v. AXBRIDGR 
RURAL District CouncIL (1931), 95 J. P. 87. 


2218. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

22224. Loss of trade & licence & value 
of trade fixtures not considered.]-—Nortn- 
Woop v. LONDON Country COUNCIL, [1926] 2 
K. B. 411; 95 L. J. K. B. 862; 1385 L. 1. 
159; 90 J. P. 128; 42 T. L. R. 508; 24 
. G. R. 415, D. C.3 on appeal (1927), 96 
L. J. K. B. 520, C. A. 

2225a. ——— Must be within three years of 
confirmation of Order.}—It is insufficient to 
serve notice to treat within the three years, 
& where that had been done, but the hearing 
of the arbitration to determine compensation 
was not held within the three years :—Held : 
the powers of the local authority had lapsed, 
& prohibition would lie to the official arbi- 
trator.—R. v. WEBSTER, Ea yp. MAUSHALL 
(1931), 95 J. P. 226; 307. G. R. 29, D.C. 

2225b. Under Housing, Town Planning, etc., Act, 
1919 (c. 35)—Acquisition of land—Extent of 
powers.|—-Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhougse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & (6) of pro- 
viding for the general entertainment & 
refreshment of the population :—Held: the 














Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts; & 
that power was not limited to.houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), s. 11, defts. had a similar 
power for effecting the like objects.—CoNroON 
v. LONDON County Councin, [1922] 2 Ch. 
283; 91 L. J. Ch. 386; 126 L. T. 791; 87 
J.P.109; 388 T. L. R. 380; 20 L. G. R. 131; 
sub nom. COoNSON v. LONDON OOUNTY 
Councli1, 66 Sol. Jo. 350. 


2225c. Under Housing Act, 1925 (c. 14)—Assess- 
ment of compensation—Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 7.]}—Housing Act, 1925 
(c. 14), s. 46, provides for the assessment of 
compensation for land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in @ manner 
differing in certain respects from that pre- 
scribed by the Act of 1919 :—Held: even on 
the assumption that Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), s. 7 (1), purports to apply to future 
Acts, Housing Act, 1925 (c. 14), 8. 46, in so far 
as its provisions for the assessment of com- 
pensation for land acquired thereunder are 
inconsistent with the provisions of the earlier 
Act of 1919, repeals by implication these 
provisions of that earlier Act. 

Per AVoBY, J.: Sect. 7 (1) of the 1919 Act 
on its true construction applies only to Acts 
which existed at the time when that Act was 
passed, & not to future Acts.—VAUXHALIL 
Estates, Lrp. v. LIVERPOOL CORPN., [1932] 
1K. B. 733; 101 L. J. K. B. 779; 95 J. P. 
224; 48 T. L. R. 100; 75 Sol. Jo. 886; sub 
nom. VAUXHALL EstaTES, Lp. v. LIVERPOOL 
Corpn., GROSVENOR Estatss, Lip. v. LivER- 
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POOL CORPN., WHITECHAPEL Estates, Lirp. 
vw. LIVERPOOL CORPN., RYMER v. LIVERPOOL 
Corpn., 146 L. T. 167; 30 L. G. R. 22. 


2252. Add. Annotation :—As to (3) Refd. Conron 
vw. L. O. O., [1922] 2 Oh. 283. 


2286a. Compensation for damage to land by sever- 
ance not included.]—CouRTAULDs, LTD. v. 
Crry of LONDON CoRPN., [1926] 2 K. B. 506; 


PART XV. SECT. 3, SUB-SECT. 6. 


sv. Amount of land—Amount 
necessary for contemplated works. )|— 
Deft. corpn. issued to pltf. notice of its 
intention to take the whole of her land 
for a certain public work, although it 
admitted that the area was larger than 
that actually required for the con- 
ea) ea work. It also refused pltf.’s 
application for a permit to build on 
the land, on the ground of its intention 
to take same for the work :—Held: 
it had no power under Public Works 
Aot, 1908, to take a larger area than 
it actually required for the public 
work.——QUINLAN Ve WELLINGTON 
CORPN., 1929] N. Z. L. R. 491.—-N.Z. 


sw. Time for valuation——Successive 


Vol. XI.—Compulsory Purchase of Land. 


95L. J. K. B. 972; 186 L. T. 275; 90 J. P. 
164; 42 T. L. R. 781; 70 Sol. Jo. 1024; 24 
L. G. R. 538, D.C. 


2298. Add. citation :—-[1921] 1 Ch. 299. 
Add. Annotations :—Refd. 


Cases 2225c—2298. 


Re Blackpool 


Corpn. & Barritt, etc. (1931), 95 J. P. 103; 


2K. B. 1. 


declarations relating to different land.|-— 
The local government published under 
Land Acquisition Act, 1894, s. 6, a 
declaration that land belonging to 
applits. respectively & land belonging 
to other persons were required for 
pobye purposes. Five months later 
he govt. published another declaration 
for the ps Vere ei of applts’. lands 
er ie the declaration stated that the 
earlier declaration was thereby can- 
celled :—Held: having regard to Land 
Acquisition Act, 1894, s. 23 (1), the 
compensation should have been based 
upon the value of the land at the date 
of the publication of the later declara- 
tion.—Ma SIN v. RANGOON COLLECTOR 
(1929), 56 L. R. Ind. App. 210.—IND. 


COMPTROLLER. 


See Patents; TRADE Marks. 
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West Midlands Joint Electricity Authority 
v. Pitt, Minister of Transport v. Pitt, [1932] 


PART XV. SECT. 3, SUB-SECT. T.—C. 


sx. Land taken under Winnipeg 
Charter— Time for making claim.)}-- 
Defts.’ claim was for compeusation 
for their land injuriously affected by 
the exercise of the powers of the City 
under the Charter, & had been expressly 
recognised by a bye-law of the council : 
—Held: the Charter had, under the 
circumstances, no application to the 
claim of defts., & they had all the time 
nliowed them by the general law 
applicable to the case for making their 
claims.—WINNIPEG CORPN. v. TORONTO 
GENERAL TRUSTS CoRPN. (1911), 20 
Man. L. R. 545.—CAN. 


Cases 1— 38. 


1. 
6. 
6a. 


11. 


12. 


13. 
14, 


17. 





ENGLISH AND Empire Dicrest SupPLEMENT. 


CONFLICT OF LAWS. 
Part 1—Principles of Jurisdiction. 


Add. Annotation :—Refd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 


Add. Annotation :—Folld. Re Visser, Holland 
v. Drukker, [1928] Ch. 877. 


-|—The English cts. will not entertain an 
action for the enforcement of the revenue 
law of a foreign State.—Re Visser, QUEEN 
OF HOLLAND v. DRUKEER, [1928] 1 Ch. 877; 
97 L. J. Ch. 488; 1389 L. T. 658; 447. L. R. 
692; 72 Sol. Jo. 518. 


Add. Annotation :—Refd. Kramer v. A.-G., 
[1923] A. C. 528. 


Add. Annotation :—As to (1) Apprvd. Kramer 
v. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add ‘‘ Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see ALIENS, Nos. 
49a et seq., ante. 


Add. Citation :—2 T. L. R. 116, D. O. 


Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attficld, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


Add. Annotations :—Asto (1) Refd. The Jupiter 
(1924), 93 L. J. P. 156; Russian Commercial 
& Industrial Bank v. Comptoir D’Escompte 
De Mulhouse (1924), 93 L. J. K. B. 1098. As 
to (2) Folld. White, Child & Beney v. Simmons; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 571. 
Refd. Fenton Textile Assocn. 7, Krassin (1921), 
38 T. L. R. 259; Banque Internationale De 
Commerce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837. As to (3) Consd. The Jupiter 
(No. 3) (1927), 1387 L. T. 333. Generally, Refd. 
Musmann v. Engelke (1927), 43 T. L. R. 685; 
Lazard Bros. & Co. v. Banque Industrielle de 


Moscou, Lazard Bros. & Co. v. Midland Bank, 


Ltd. (1931), 101 L. J. K. B. 65. 


17a. ——- ——- -——.] — Pltfs. were an English 


19. 


32. 


34. 


sq. Person settled in province.|—- For 
purposes of divorce the domicil of a 


limited co. of engineers & merchants. Part 


of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
l’Azoff-Don. Having done so, pitis. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
Pee ‘‘ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power... .’’ 
No claim was to attach under the policy 
(inter alia) ‘‘ for confiscation or destruction 
by the Govt. of the country in which the pro- 
perty is situated.”” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured propery: 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as a sovereign power :—Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt. of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt. as the de facto Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy ‘‘. . . for confiscation or destruc- 
tion by the Govt. of the country in which the 
property is situated.’”’—WuITE, CuormLp & 
BENEY, Lrp. v SIMMONS, WHITE, CHILD & 
BENEY, LTv. v. KacGLte Star & BRITISH 
DOMINIONS INSURANCE Co. (1922), 127 L. T. 
571; 88 T. L. R. 616, OC. A. 


Part I1.—Domicil. 


Add. Annotations :—As to (2) Refd. Fleming 
v. Horniman (19238), 188 L. T. 669. As to 
(3) Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. Consd. Ramsay v. Liverpool 
Royal Infirmary, [1930] A C. 688; A.-G. »v. 
Yule & Mercantile Bank. of India (1981), 
145 L. T. 9. Refd. Boldrini v. Boldrini & 
Martini, [1932] P. 9. As to (4) Consd. Re 
Askew, Marjoribanks v. Askew, {1930] 2 Ch. 
259. Generally, Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444, 


Add. Annotation :-—As to (1) Consd. Boldrini 
v. Boldrini & Martini, [1932] P. 9. 


Add. Annotation :---As to (3) Refd. Ramsay 


PART If. SECT. 1. 
though the 


36. 


387. 


porson settled in one of the provinces 
of Canada is that particular province 
) Dominion Parliament has 
lugislative power to dissolve the mar- 


16 


ye ehbie ae Royal Infirmary, [1930] A. C. 


Add. Annotations :—As to (1) Refd. A.-G. v, 
Yule & Mercantile Bank of India (1931). 
145 L. T. 9. Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; Re 
Askew, Marjoribanks v. Askew, [1930] 2 Ch. 
259; Ramsay v. Liverpool Royal Infirmary, 
[1930] A. C. 588; MBoldrini v. Boldrini & 
Martini, [1932] P. 9. 

Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 


Add. Annotations :—Consd. Ramsay v. Liver- 
pool Royal Lath [1930] A. C. 588; Peal 
v. Peal (1930), 143 L. T. 768; A.-G. v. Yule 


Tiage.—-A.-G. FOR ALBERTA v. COOK, 
(1926) A. O. 444: 95 L. J. P.O, 102; 
134 L. 1.717; 42 T. L. BR. 317.-- CAN. 


50. 
51. 


52a. 


& MercantiJe Bank of India ony 145 L. T. 
9. Refd. Rudd v. Rudd, ae ] P. 72; 
Ross v. Ross, [1930] A. 6. A Boldrini v. 
Boldrini & Martini, [1982] P 

Add, Annotation :—As to (2) Reta Boldrini 
v. Boldrini & Martini, [1982] P. 9 


Add. Annotation :—Refd. A. a. v. Belilios, 
[1928] 1 K. B. 798. 

—— ————,]—- Where a man leaves the count: 
of his domicil of choice with the fixed 
settled intention to aaa up Rarer ae there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 
a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired.— NG v. HORNIMAN (1928), 
138 L. T. 669; 44 T. L. R. 815. 
Add. Annotation :—As to (6) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 
Add. Annotation :—Aas to (2) Refd. Rudd v. 
Rudd, (1924} P. 72. 


——.]—(1) In questions of domicil, less 
weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendt or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
earn testator intended quatenus in illo cxuere 

riam. 

Ps) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
pene of domicil. 

(4) The animus to change an acquired 
domicil is not sufficient without the ra 
of return.—DREVON v. DREVON (1864), 4 
New Rep. 316; 34 L. J. Ch. 129; 10 L. T. 
730; 10 Jur. N. 8. 717; 12 W. R. 946. 


An rnotation »— :—~As to (1) Consd. Doucet v. Geoghegan (1878), 


53a. 


54a. 





7 Hone v. HORN (1929), 142 L. T. 98; 
poe proceedings, sub nom. H. v. H., (1928) 


- After revival of domicil on abandon- 
ment of domicil of choice.|—FLEMING v. 
HORNIMAN, No. 48a, ante. 
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58a, 


59. 


64a. 
65a. 


66. 
67. 


67a. 
68. 


68a. 


Cases 38-—68a. 


Life to be considered as a whole].—A.-G. v. 
YuLE & MERCANTILE Bank or Inp14, No. 
155a, post, 
Add. Annotations :——As to (2) Distd. Re Ross; 
Ross v. Waterfield (1929), 46 T. L. R. 61: 
Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 

~«]—DREVON v. DREVON, No. | 
——— Effect of deportation order.J—-VHITH v- 
VuiTa (1929), 73 Sol. Jo. 235. 


Add. Annotation :—Folld. Re Cunnington, 
Healing v. Webb, [1924] 1 Ch. 68. 
Add, Annotations :—Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 
Refd. Fleming v. Horniman (1928), 138 
L. T. 669. 

.]—DREVON v. DREVON, No. 52a, ante. 
Add. Annotations: -As to (1) Consd. Ramsay 
v. Liverpool Royal Infirmary, [1930] A. C. 
588; Peal v. Peal (1930), 148 L. T. 768. 
Refd. Rudd v. Rudd, [1924] P ae Generally, 
Refd. Ross v. Ross, [1930] A.C. 1. 


-|—Applt. was the proprictor of a 
Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
ee there till 1917 with occasional visits 
to ingore In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London. In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. Up to the year 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1920, & the institution of these pro- 
ceedings he was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate & referred to it as his 
home in a letter written to resp. in Nov. 1922. 
Since 1920, however, he had made statements 
in documents & verbally that he intended to 
live permanently in New York, though such 
statements were never made to his wife, nor, 








55a. ——.]—Rupp v. Rupp, No 903a, post. with one eeu to any personal friend :— 
PART I. SECT. 2, SUB-SECT. 1. unless it is shown with perfect clearness enn, JF v. HARRIS 
40 iii. Where e person © satisfaction that there was a fixed (Saak.), 1102072 D. Ls Re 546.—CAN. 

whoae domicil of o was outside of Be Oe eee ee ee 60 vy. ——.}—The intention neces- 

the United States & who has acquired a dom itis ho. Ape — aus’ * sary to constitute a domicile of choice 


domici! of choice in one of the states 
thereof, resides temporarily in anotber 


revert 
with resp 

NELSON, eons) 8 D1 L. mn R | 22 : : mattys 
2 WwW. Ww. ry 1.—OCAN 


domicil.— Re 


ves eufficien 


“ 


MURRAY'S HaTATe, T Feat 
W. W. R. 874; 31 Man. L. R. 3 


——.J— A domicil of 
Pee is not. easily shaken off. Mere 
absence from home, ro 
ing, however long pursued, are not in 
themeelv 


to effect a pany by 
to do so there must be a fixed & settled 


exciudes all contemplation of any ovent 
62.— on 6 occurrence of which the 
residence would cease 

The domicile of not ona of a man 
found not to bave been abandoned at 
the time of his marriage, despite the 
facts that he ae actually resided & 
been employed in a certain State in 
the U.S.A. for aver a goat & o halt: 


: that while there he had sent for his 

40 iv. ——- ——.]—R. vv. ____. abe fin & fo porn parns the ounce oF ee ay os som ae a he had 
SInGH (1931), 44 B. ©. R. 278; 56 Yv. Seeyy 921) Times, married her there are ecome & 
> ae . naturalised American c —JOBN- 
Can. ©. C, aii. CAN. er tO Ba 3 W. Gea HON ¥, JOHNSON, frosty rs . 391.— 


PART Il, SECT. 8, SUB-SECT. 1.—A. 


61 il. —— as o—— A domici] of (1938)0. “R. 45 & 
origin differs from a domicil of choice 
ma in th that itachataster ls more 
end ts hold stronger & less easily 


shaken ee 


Such a domicil continues 


YLOR v. TAYLOR 8. : 
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re IL. BECT. 3, SUB-SECT. 1.—B. 
———--, }—GROTHKOP v. GROTH- 
“or 1993) N. ZL. BR. 1.—N.Z. 


ye Il. SECT. 3, SUB-SECT. 2.—A. 
.]}-—CROSBY wv. THOM- 


aan WN: B.), [1926] 4 D. L. R. 56.—CAN. 


Cases 68a—154. 


Annotation :-—Refd 


Held: the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, & 
the circumstances in which they were made, 
& be carried into effect by conduct & action 
consistent with the declared intention.— 
Ross v. ELLISON (oR Ross), [1930] A. C. 1, 
H.ile, 96L. J. P.C. 163; 141 L. T. 666, U. L. 
. A.-G. » Yule & Mercantile Bank of 


India (1931), 145 L. T. 9. 


68b. -- ——- -——-.]|-— BRYCE 1. 


BrycE (1932), 174 
L. T. Jo. 191. 


68c. Declarations as to intentlon-——Purpose & cir- 


69. 


80a. 


84. 


84a. 


88a. 


PART II, SECT. 3, SUB-SECT. 2.-- 
B. (b). 


97 
no rule of law that a sailor in the 
Australian Navy cannot, while on 
service in Australia, acquire a domicilc 
of choice in one of the Australian States. 
—SCHACHE ¥, SCHACHE & STREETER 
aes x 31 8. T 


e be 


PART II. aeakrs 3 a 2.— 


146 i. louse or apartments rented in 
another country-—I amily estate kept up.]} 


cumstances must be considered.]—Ross 
v. ELLISON (OR Ross), No. 68a, ante. 


Add. Annotutions :—As to (1) Expld. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 
Refd. fie Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 


——.]-—-A.-G. v. YULE & MERCANTILE BANK 
oF Inp1A, No. 155a, post. 


Add. Annotation :—Refd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 588. 

-~_——- ——- Although subject to Aliens Order.] 
——In a husband’s suit for dissolution of 
marriage the wife objected to the juris- 
diction on the ground that the domicil of the 
husband was not English. The husband was 
a@ waiter of Italian nationality & was regis- 
tered as an alicn in England, & as such was 
subject to the restrictions & liabilities by the 
Aliens Restriction Act, 1914 (c. 12), & the 
Aliens Order, 1920:—Held: (1) the pro- 
visions of the Act of 1914 & the Order of 
1920 did not preclude the petitioner from 
acquiring an English domicil of choice; 
(2) on the facts, petitioner had discharged 
the onus on him of proving that he had 
acquired an English domicil of choice.— 
BOLDRINI v. BOLDRINI & MARTINI, [1932] P. 
9; 101 L. J. P. 43; 146 L. T. 121; 48 
T. L. R. 94; 75 Sol. Jo. 868, C. A. 

——— ~———.}--It_ being settled that a change 
of domicil must be made animo et facto, the 
animus may be inferred by the facltum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be taken into account; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invalid by the law of England. ‘Testator’s 
domicil of origin was Scottish, & le lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpvol 
to be near a brother & sister, & lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 


i. Naval service.J—There is %& Owned | large 


Canada, & 
until 1917. 


N. 5. W. 633; 


t N, 438 
VY. W. N. 230.—AUS., 


tax. 


of each year. 


Scottish 


ENGLISH AND EmprreE Digest SUPPLEMENT. 


by his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by _ beneficiaries _ 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death :—Held: 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of pros that he had abandoned his 
domicil of origin had not been discharged.— 
BowIE OR RAMSAY v. LIVERPOOL ROYAL 
INFIRMARY, [1930] A. C. 588; 99 L. J. P. C. 
134; 143 L. T. 388; 46 T. L. R. 465, H. L. 


100a. ——- ——_.]—-Resp., a domiciled English- 


104. 


112. 
113. 
114. 


115. 


120a. Health of wife.}—WaAnHL v. A.-G. 


128. 
134. 


142. 


145. 


150. 


man, was an officer in the Indian Army, & 
consequently, although his true matrimonial 
& conjugal home had been in England, he 
was temporarily resident in India when a 
petition for judicial separation was served 
upon him :—Held : without deciding whether 
resp.’s English domicile was sufficient to 
found jurisdiction, in the circumstances, as 
resp.’s temporary residence in India was 
independent of his personal volition, but was 
determined by his superior officers, he had & 
sufficient matrimonial residence in_ this 
country to give jurisdiction to the ct.—WARD 
v. WARD (1923), 39 T. L. R. 440. 

Add. Annotations :—As to (1) Expid. Graham 
v. Graham, [1923] P. 31. Refd. Eustace v. 
Eustace, [1924] P. 45. 

Add. Annotation :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

Add. Annotation :-—Refd. te Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

Add. Annotations :—-As to (2) Consd. & Explid. 
Re Ross, Ross v. Waterfield (1929), 46 
T. T. R. 61. Consd. Re Askew, Marjoribanks 
vu. Askew, [1930] 2 Ch. 259. 

Add. Annotations :—Refd.: Rudd v. Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A.C.377; Re Annesley, Davidson v. Anncsley, 
{1926] Ch. 692; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61. Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 
(1932), 
147 T.. T. 382, H..L. 

Add. Citation :—4 Notes of Cases, 698, n. 
Add. Annotation :-—Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


Add. Annotations :—-As to (2) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; H.wv. H., 
f1928] P. 206. 

Add. Annotation :—Consd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 


Add. Citation :—3 Macq. 852. 


154. Add. Annotation :—Refd. A.-G. v. Yule & 


—Deft., whose domicil of origin was 
Seottish & who hold a Scottish title 
landed estates in 
Scotland, left Scotland in 1896 for 
carried on business there 
Thereafter he took a flat 
in New York, where he resided for a 
part of cach year, in order to supervise 
his financial interests, which sero in 
America, & to avoid British incomo 
He retained his Scottish estates, 
é& resided on them during some part 
In correspondence witb 
his wifo, who Hved in 
referred to the family residence on his 
estates as “‘ home,’”? & in an 


18 


London, 


Mercantile Bank of India (1931), 145 L. 'T. 9. 


affidavit signed by him in 1920 he 
described himself as a domiciled 
Scotsman :—~—Held: deft. had failed 
to prove an intention to abandon his 
Scottish domicil & to acquire a domicil 
of choice in America.—Ross v. Rosas, 


sr. Residence in country of 
retained— Residence in another country 
—Connections with country of origin 


origin 


continued.}—Re MURRAY’S STATE, 
[1921] 3 W. W. RR. 874; 31 Man. L. XR. 
362.—CAN. 


he 
st. —— ———-,]-——- DONALD vv. 
DoNALD, [1922] N. Z. e R. 237.—N.Z,. 


155a. ——--- Material consideration.]-—D., who was 
born in Edinburgh in 1858, went out to 
Calcutta, India, in 1875 & worked in his 
uncle’s cotton mills, becoming a partner 
in’ his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. Jn 1900 he returned 
to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1903 a 
child was born. From Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, & she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, & until his death on 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924, & 1925. In his will dated June 28, 
* 1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the ground 
that he was domiciled in the United Kingdom, 
_ Claimed death duties on his estate, the value 
of which was many millions of pounds. On 
the question whether, as the exors. of the 
will alleged, he had acquired a domicile of 
choice in India & lost his domicile of origin :-— 
Held: the earlier period of D.’s life up to the 
year 1400 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment scparate from his 
later years, & the declaration in his will 
did not decide the point, but where his wife 
& children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence & domicile, 
& it could not be inferred from the fact of 
residence that domicile resulted. On the 
facta there was no clear evidence, as was 
necessary, of any manifest & concluded 
intention of change of domicile to overcome 
the domicile of origin. Therefore the onus 
of proof of a domicile of choice was not 
discharged, & D. died domiciled in the 
United Kingdom.—A.-G. v. YULE & MER- 
CANTILE BANK OF INDIA (1931), 145 L. T. 9, 
C 


4 


she aa :-~Refid. Boldrini +. Boldrini & Martini, [1932] 


169a. - Declaration of change of domicil.]— 
A.-G. uv. YULE & MERCANTILE BANK OF 


Inpia, No. 155a, ante. 
PART iI, SECT. 3, SUB-SECT. 2.—G. 


Vol. XI.—Conflict of Laws. 


whose ultimate & permanent home was 
to be in that country. 


Cases 1552—249a. 


191. Add. Annotation :—Consd. Ie Ross, Toss v. 
Waterfleld (1920), 46 T. L. R. 61. 
192. Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 
Add. Annotations :—Apld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford 
& Von Kuhlmann, [1923] P. 180; Inver- 
clyde v. Inverclyde, [1931] P. 29. 
Add. Annotations :—-Asto (1) Consd. H. v. H., 
[1928] P. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. As to (3) Apld. Nachimson 
v. Nachimson, [1930] P. 217. Generally, 
Refd. Dewe v. Dewe, Snowdon v. Snowdon, 
[1928] P. 113. 
Add. Annotations :—As to (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; 
H. v. H., [1928] P. 206. 
Add. Annotations :—As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. Refd. Nachimson v. 
Nachimson, [1980] P. 217. 
Add. Annotation :—Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444, 
Add. Annotation :—Expld. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 
Add. Annotations ;:—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; Salvesen (or 
von Lorang) v. Austrian Property Admini- 
strator, [1927] A. C. 641; Papadopoulos ». 
Papadopoulos (1929), 46 T. L. R. 44; Inverclyde 
v. Inverclyde, [1931] P. 29. Refd. Mitford v. 
Mitford & Von Kuhlmann, [1923] P. 130; 
Republica de Guatemala v. Nunez, [1927] 
1K. B. 669; H. & H., [1928] P. 206. 


286a. ——-- -——.]} —- BoW1LE OR RAMSAY ¥. LIVER- 
POOL ROYAL INFIRMARY, No. 88a, ante. 


Nature of doctrine.|—-DREVON  v. 
DreEevON, No. 52a, ante. 


248. Add. Annotations :—Consd. Fe Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Ke 
Ross, Ross v. Waterfield (1929), 46 T. L. R. 
61. Dbtd. Re Askew. Marjoribanks v. Askew, 
(1930), 2 Ch. 259. Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


249. Add. Annotation :—Dbtd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 


249a. .}—The question whether a person 
is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 


214. 


218. 


220. 


221. 


223. 
225. 
228. 


243a. 











India in'the service of the East India 


The entire Co. was not per se sufficient to cause 


sw. Income tax paid in country of 
choice—Claims for income tax in country 
of origin successfully resisted.)—Held: 
facta of great importance in deter- 
mining question of domicil._-BARRY ». 
JAMES (1921), Z'éimes, Apr. 29; [1921] 
3 Ww. W. R. 182.—S. AF. 
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280 x. ——— ———. }—— BOYLE v. BOYLE, 
[1925] 1 Ww. Ww. R. 829.—CAN. 

230 xi. ——- ———. ]-—- JONES v. JONES 
(1923), I. L. R. 1 Ran. 705.—-IND. 

230 xii. —— ——.}—To establish 
change of domilcil, it must be proved 
that the change was made with a clear 
intention of settling there, as a person 


burden of proving change of domicil 
lies on bim who wante to establish it.— 
LINTON v. GUDERIAN (1928), IL. L. R. 
56 Cale. 530.—IND. 

230 xii. —— -———.J]—HARRISON ¥. 
er (1929) N. Z L. R. 668.— 


PART II, SECT. 4. 


of Anglo-Indian domicile forms no 
part of the law of Scotland; held, 
therefore, the fact of residence in 


19 








logs of Scottish domiclle.—GRANT v. 
GRANT, [1931] S. C. 238.—SCOT. 

sx. What may be considered.|-——In 
the case of a Kuropean claiming to be 
domiciled in India it will be pertinent 
to inquire where his father lived & 
died or resides, as the case may he, 
where he & his father were born, the 
circumstances in which he came to 
& resides in India, which will assist 
in ascertaining whether there exists 
an antmus revertendi or animus manendi 
his object in residing in Indla & 
generally as to the conditions undor 
which he lives & his habits of life.— 
Wrieut v. Wrieur (1930), I. L. R. 
58 Cale. 259.—IND. 


~~ 


Cases 439-—468a. 


ENGLISH AND Emprre Dicest SupPLEMENT. 


Part Vl.—Succession. 


439. Add. Annotation :—Refd. te Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 
439a. Interest in proceeds of sale of English 
freeholds.|—He BERCHTOLD, BERCHTOLD v. 
CaPRON, No. 802, ante. 

440a. Will of Egyptian realty made by British 
subject domiciled in Egypt--Ottoman Order 
in Council, 1910, art. 90.}—A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of pro pet which was all in Egypt. 
He was survived by his mother, who accord- 
ing to the Moslem law ‘of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
leaving all his property to his widow & 
children :—Held: having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law.— BARTLETT v. BARTLETT. [1925] A. C. 
377; 94L. J. P.C. 100; 1383 L. T. 23, P. C. 

440b. —— Will of Italian realty by British subject 
domiciled in Italy.|—Re Ross, Ross v. 
WATERFIELD, No. 457a, post. 

448. Add. Annotation :—As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


456. Add. Annotation :—Refd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


457. Add. Annotation :—Generally, Refd. Taxes 
Comr. v. Union Trustee Co. of Australia, Ltd., 
[1931] A. C. 258. 

457a. —-—.]—(1) The succession to movable pro. 
perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. 








peran VI. SECT. 1, SUB-SECT. 1. 
6 fii. .]—Where on the death 
ieee of an owner of land situate 
in 8. his title is subject to the Interest 
of a purchaser under an outstanding 
agreoment for sale the interest of the 





(1928), 


The | 


succession to the estate of a Chinaman 
domiciled in Burma. 
Chinese to make wills has also been 
recognised.—Cnan Pyv_ v. 
IL. R. 6 Ran. 623.—IND. 


inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide in the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, an HWnglish ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
* domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator Yaomiciled i in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts would deternrine it if the 
property belonged to an Englishman & was 
situate in England.—Re Ross, Ross v. 
WATERFIELD, [1930] 1 Ch. 377; 99 L. J. Ch. 
67; 142 L. T. 189; 46 T. L. R. 61. 

Annotation :—As to (1) & (2) Consd. Re Askew, Marjoribanks 
v. Askew, [1930] 2 Ch. 259. 
461. Add. Annotations :—Refd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
Papadopoulos v. Papadopoulos, [1930] P. 55. 


468. Add. Annotations :——As to (1) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T.. L. R. 61. 
Ax to (2) Consd. Re Ross, Ross v. Waterfield 
(1929), 46 T. L. Rf. 61. 


Law of nationality.|——-Re Ross, Ross v. 
WATERFIELD, No. 457a, ante. 


468a. —-—.]—English subject resident & dying 
in England, where his will was proved, but 
having debts & choses in action in Scotland : 
—Heild: the latter were distributable as the 
rest of his effects —THORNE v. WATKINS 
(1750), 2 Ves. Sen. 35; 28 E. R. 24, L. C. 


467a. 





issue. Both at the date of testator's 
death & bis own death he was a 
domiciled Englishman. On the death 
of the liferentrix:—Held;: in the 
absence of any indication of a con- 
trary intention on the part of testator. 
the legateo’s heirs fell to be ascertained 


The right of the 
Saw SIN 


deceused in the land is immovable, not 
movable, property &, therefore, dco- 
volves according to the law of S., & 
is to be administered by the repre- 
sentative of the estato a that province 
even though the deceased died 
domiciled as here _ ae BURKE 
EstTaTr, [1928] 1 L. 318; te 
Sask. L. it. 142; 1997} y W. W. 
718.—CAN. 
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440 ili. sale _hologra h will 
of Irish realty.|\—Held: a holograph 
will of a British subject executed in 
Scotland according to the law of Scot- 
land, but not executed according to 
the formalities prescribed by Wills Act, 
1837, is ino eee to convey repis- 
tered frechold land of a tcstatrix pur- 
chased under Land Purchase Acts 
(Ireland) & situate in Northern Ireland, 
such land being real estate although it 
vests in the personal] representative of 
the registered owner as if it were a 
chattel real, & though on intestacy the 
beneficial interest in it devolves as if 
it were personal estate. Tho doctrine 
of the ler situs applied thereto.— 
M’GINN v. DELBEKE (1926), 61 
I. L. T. 117.—IR 

sy. Will of Chinese Buddhist domiciled 
in Burma—Whether Chinese customary 
law applicable—Right lo make will. iad 
Chinese customary law governs the 





PART VI. SECT. 2, SUB-SECT. 1.—A. 

453 ix. .J}—Testator who had 
formerly resided in N.Z. went to 
Victoria, where according to an afti- 
davit filed by his exor. he acquired & 
at his death retained a domicil. Tho 
bulk of his property was invested in 
bonds & in mtges. of land in N.Z. :— 
Held: the imtges. were movable 
property, & the intestate succession 
to them was governed by the law of 
deceased's domicil.—e O’NEILL, ETC., 
(1922) N. Z. L. Rh. 468.--—-N.Z. 

453 x. ———.}—War Stock & National 
War Bonds are Imporial or British in- 
vestments, although administered in 
Ingland, & where testator was 
domictled in Scotland :—Held: the 
effect of the destinations fell to be 
ascertained according to Scots 
not according to English 
CUNNINGHAM’S TRUBTEES v. CUNNING- 
HAM, [1924) 8. C. 581.—SCOT. 


453 x J—A domiciled Seots- 
man died leaving a will tu Scottish 
form, by which he conveyed his estate 
to Scottish trustees, & directed them 
to set aside a certain sum for the use 
of a liferentrix, & on her death to pay 
a legacy out of it to a named legates. 
He further dJrected that, in ae event 








of the legatee predeceasing he period 
of division without loa vite ied the 
legacy pneu be paid ag e pislgan 8 


> 


arest egatee 
doceased the ‘iterentrix ‘without leaving 
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RE the law of his domicil, i.e., Lio ney 
England.—SMITH’'s TRU 
MACPHERSON, [1926] &. C. O83. SCOT. 


PART VI. SECT. 2, SUB-SECT. 2. 

468 vii. .]}—Indian Succession 
Act, therefore, governs the succession 
to the estates of ‘‘ Chinese Buddhists,’’ 
whether born in China or born in 
Burma, who were domiciled & died in 
Burma. Evenif*‘ Chinese Buddhis 
are Buddhists within Burma Laws Act, 
8. 13 (1), Chineso customary law cannot 
be applied to their estates, because it 
hist law. The law of 
justice, equity, & good core enee 
must, therefore, be appied fone 
Burma Laws Act, 8. 13 (3), & 
Succession ahould 
succession to t 
ea > ag ene the law of justice, 
equity, & good conscience, in view of 
the that it is the general law of 
succession in India & is Ae law which 
governs the succession to the estates 
of all other Chinese domiciled & dying 
in Bur whose personal Jaw is 
identical with that of “ Chinese 
Buddhists.”"—PHAN ae v. Lm 
Kyin Kavuk (1930), I. L. Re 8 Ian. 
57.—IND. 

sd. Intestate domiciled abroad leaving 
shares in Canadian comer 1 eae as 
to ownership of shares-~-By whai court 
determined. FENWICK (1915), 35 
O.L.R 29; 90. W. N. 227.—CAN. 





is not Budd 


481. Add. Annotations :—As to (3) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61; 
rind are Marjoribanks v. Askew, [1930] 2 


511. For the paragraph in the original volume 
substitute the following paragraph :— 
~—-— Share in proceeds of sale of freeholds— 
Held on trust for sale but not converted.]— 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1.—Re 
LYNE’s SETTLEMENT Trusts, Re GIBBS, 
LYNE v. Gisss, [1919] 1 Ch. 80; 88 L. J. Ch. 
1; 120 L. T. 81; 85 T. L. R. 44; 63 Sol. Jo. 
53, 0. A. 
Annotation :—Refd. Re Berchtold, Bercitold v. Capron, (1933) 
1 Ch, 192. 


517. Add. Annotation :-——-Consd. Re Ross, Koss v. 
Waterfield (1929), 46 T. L. R. 61. 


521. Add. Annotation :—Folld. Re Cunnington, 
Healing v. Webb, [1924] 1 Ch. 68. 


526a. ~.j|—By his will made in English 
form in England testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole exor., who was 
English, his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide al] the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the property comprising the residue was 
in England. The residuary legateos were all 
English. On a@ summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled :—Held: the domicil 
being French & there being no sufficient 
indication in the will, either express orimplied, 
that testator desired that it should be con- 
strued by LUnglish law, the primé facie 
general rule applied, & the will must be 
construed by French law.—lte CUNNINGTON, 
HEALING v. WEBB, [192-4] 1 Ch. 68; 93 
L. J.Ch.95; 130 L. T. 308; 68 Sol. Jo. 118. 


Add. Annolation:—As to (1) Refd. Re 
Manners, Manners v. Manners, [1923] 1 Ch. 
220. 


Add. Annotation :—Consd. Favorke v. Stein- 
kopff, [1922] 1 Ch. 174. 


548a. .|—Funds in ct. standing to the 
credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil.— He SCHNAPPER, 


528. 


536. 








PART VI. SECT. 2, SUB-SECT. 3.— 
D. (a). 


521 iv. —--—. ]}— Re Roper (Deceased), 
[1927] N. Z. L. R. 731.—N. e 


PART VI. SECT. 2, SUB-SECT. 3.— 
D. (b). 


am. “‘ Heirs’’—In Canadian witl— 
Whether adopled children ineluded.)-— 
Where in a will of testator domiciled 


country before the death of testator, 
the word “‘ heirs ”’ includes an adopted 
child, where under the law of that 
country the effect of adoption is to 
confer on an adopted child all the rights 
& status of a chil 
wedlock.—-PURCELL v. HENDRICKS & 
MARKS, (B.C.), [1925] 3 D. L. R. 854; 
[1925] 2 W. W. RR. 689.—CAN, 


Vol. XI.—-Conflict of Laws. Cases 481—621la. 


[1928] 1 Ch. 420; 97 L. J. Ch. 287; 

L. T. 42; 72 Sol. Jo. 137. 
563a. ———.]— Administration, with a copy 
of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
—In the Goods of HENDERSON (1850), 2 Rob. 
Eccl. 144; 7 Notes of Cases, 378; 163 E. R. 
1271. 
Add. Annolation:—Refd. Re McLaughlin, 
[1922] P. 235. 


Foreign grant of will & unattested 
codicil—Followed.]|—-In the Goods of Foy 
(1839), 2 Curt. $28; 163 E. R. 428. 


587a. —-— Will made after death according to 
directions of deceased—Valid under Spanish 
law—Grant made.|—-/n the Goods of OSBORNE 
(1855), Dea. & Sw. 4; 26 L. T. O. S. 128; 
1 Jur. N.S. 1220; 4 W.R. 164. 


587b. S. P. in the Goods of GUTTIEREZ (1869), 38 
L. J. P. & M. 483; 17 W. R. 742; sub nom. 
In the Goods of GUTIERES, 20 L. T. 758; 33 
J. P. 585. 


990. Add. Annotation :--—Consd. In the Goods of 
Grewe (1922), 127 L. T. 871. 


594. Add. Annotations :—Consd. Re Ross, loss v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
He rome Davidson v. Annesley, [1926] 

lh. 6 aie 


594a. -|—A_ British born subject, 
domiciled in Malta, having made his will in 
Iingland, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary.—FRERE v. FRERE (1847), 5 
Notes of Cases, 593. 

aha cone: Re Ross, Ross v. Waterfield (1929), 46 

615. Add. Annolation:—As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 


139 





574. 


580a. 














621a. -]—Testator gave a 
share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion :—Held: the 
will was an effectual exercise of the power.— 
Re STRONG, STRONG v. MEISSNER (1925), 95 
L. J. Ch. 22; 69 Sol. Jo. 693. 


Where a testator domiciled in Quebec 
eo an “ authentic will’ undor the 
law of that province S& the sole execu- 
trix resided therein & the ene 
appointed by her filed a duly authent: 
cated copy of said will with the Surro 
gate ct. in Saskatchewan letters of 
administration with the will annexed 
wero granted to for the use & 
benefit of the executrix & until sho 
should duly apply for & obtain probate. 


ad born in lawful 


° ry Z, B-SECT. 4.— tee a 4 se 
a nh ar Coluinbia o pit ot Poon PART VI aka a D ne eee 3 STA (Seek: erty 14 
made to a person “ or his heirs ”’ . . de » W. . 
auch porson dics domiciled in a foreign so. Grant to attorney of cexecutriz.J— CAN. 
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Cases 626a—640b. 


626a. Over stock representing proceeds of sale of 


640a. 


real estate in England——& liable to be laid out 
in purchase of land.|—An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ her pro- 
perties & chattels (tous les biens et dr 


LNGLISH AND Empire Digest SUPPLEMENT. 


_” to T. absolutely :—Held: the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being personal 
estate in form, it passed by the will.—He 
HARMAN, Lioyp v. TARDY, ee 8 Oh. 
607; 68 L. J. Ch. 822; 71 L. T. 401; 8 R. 
549. 


Annotation :—Refd. Re Scholefield, Scholefield v. St. John 
Re Young, Smith v. St. John, [1905] 2 Ch. 408. 


638. Add. Citation :-—127 L. T. 117. 


Part Vil.—Contracts. 


639. To the cross-reference before this case add 


No. 1981a. 


689a. ——-.|—-Plitf. was received by defts., a 


British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pitf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract :—Held: the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
~-JONES v. OCEANIC STEAM NAVIGATION Co., 
Lrp., [1924]2 K. B. 730; 93 L. J. K. B. 1058 ; 
132 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 


640. Add. Annotation:—-Apld. Pass v. British 


Tobacco Co. (Australia) (1926), 42 T.L. R.771. 
Inclusion of provisions of local Ordi- 





nance.}—Certain parcels of oranges were. 


shipped at Jaffa upon an Esthonian steamship 
for carriage to Hull. The ship was under 
time charter to a British firm, who ran a line 
of steamships called the Jaffa Union Line. 
The bills of lading, which were signed by 
directors of a Palestine corporation, the Jaffa 
Union Line, Ltd., contained the following 
clause: ‘‘ This bill of lading wherever signed 
is to be construed in accordance with English 
law.” Pltfs. were Hull fruit merchants, two 
of whom were indorsees of certain of the bills 


of lading & sued as owners of the cases of fruit 
therein mentioned ; nine others had merely 
paid the freight & sued on an implied con- 
tract with deft. shipowners to deliver the 
cases in good order & condition according to 
the terms of the bills of lading. The Palestine 
Carriage of Goods by Sea Ordinance, No. 43 
of 1926, incorporated the rules relating to 
bills of lading adopted by the International 
Conference on Maritime Law held at Brussels 
in 1922-23, generally known as the Hague 
Rules. Clause 4 of the Ordinance was in 
the following terms: ‘ Every bill of lading 

issued in Palestine which contains or 
is evidence of any contract to which the 
Rules apply shall contain an express state- 
ment that it is to have effect subject to the 
provision of the said Rules as applied by this 
Ordinance, & shall be deemed to have effect 
subject thereto, notwithstanding the omission 
of such express statement.” Pltfs.’ action 
was in respect of damage &/or short delivery. 
Defts. set up various exceptions in the bills of 
lading, & pltfs. pleaded in reply that the 
contracts were governed by the Palestine 
Ordinance ; that accordingly, notwithstand- 
ing the omission of a statement to that effect, 
the Hague Rules should be deemed to be 
written into the contracts, &, therefore, that 
the exceptions relied on were of no avail. 
The question whether the bills of lading were 
subject to the provisions of the Ordinance 
was set down for trial as a preliminary issuc. 
The judge held that they were so subject, & 
that all pltfs. were entitled to succeed on the 
preliminary issuc. Defts. appealed :—Held : 
(1) the express terms of the Ordinance, 
based on an international convention, could 
not be defeated by the insertion of a clause 
in the bills of lading that they were to be 
construed according to English law, & the 
bills of lading were subject to the provisions 
of the Ordinance & the Rules thereunder, &, 
with those terms read into them, should then 
be construed according to English law ; but 
(2) the ct. had not sufficient information as 
to the facts to determine the effect of that 
decision on the nine pltfs. who sued on 
implied contracts, &, while the appeal would 
be dismissed, the judgment must be varied 
to that extent.—THE ToRNI, [1932] P. 78; 
101 L. J. P. 44; 147 L. T. 208; 48 T. L. R. 
471, ©. A. 


640b. Agreement for contract to be subject to 


foreign law—Contract cancelled by decree of 


PART VI. SECT. 3. 
635 iv. - ~.}—Re BURKE Estate (Sask.), p. 366, ante.—CAN. 
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641. 


642. 


643. 


644. 


645a. 


foreign Government.|—In May, 1903, plté. 
took out a 20 year endowment life insurance 
policy with defts. for 10,000 roubles payable 
at defts.’ office in St. Petersburgh, & by the 
terms of the poucy all premiums were to be 
aid in Russia. Pltf. paid all the premiums 
Russia down to 1917, & then in London 
down to 1919. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1889, which were incorporated in he Eouey 
it was provided (inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1918, insurance in all its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf., who was prevented 
by the above decrees of 1918 & 1919 from 
suing on the policy in Russia, brought an 
action in aepeus for a declaration that 
defts. were liable to him under the policy :— 
Held: the pooper law of the contract was, 
according to the policy rules, the law of 
Russia, & the effect of the Cancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual nexus 
left in existence between the parties after 
the Monopolisation Decree of 1918 came into 
force, was annulled, & pltf. could not recover 
on it.—PERRY v. EQUITABLE LIFE ASSURANCE 
Society or U.S.A. (1929), 45 T. L. R. 468. 
Add. Annotation:—As to (2) Refd. N. V. 
Kwik Hoo Tong Handel Maatschappij v. 
Finlay, [1927] A. C. 604. 
Add. Annolation:—<As to (1) Consd. Re 
Vocalion (Foreign), Ltd. (1932), 48 T. L. j. 
525. ; 
Add. Annotations :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
N. V. Kwik Hoo Tong Handel Maatschappij 
v. Finlay, [1927] A. C. 604. 


Add. Annotation :—As to (2) Refd. Cayzer, 
Irvine v. Board of Trade (1926), 95 L. J. K. B. 
1054. 





-]—The master of a North German ship, 
lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to Hnglish consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 


. three ports of the United Kingdom for orders. 


The ship duly called at F., & was ordered to 
roceed to an Hnglish port to discharge :— 
eld: as the intention of the parties as to 

what law should govern was to be gathered 

from the circumstances of the case, &, as the 





Vol. XI.—Conflict of Laws. 


Annotations ; 
The San 
Dannebrog (1874), 31 L. T. 759. 


646. 


Cases 640b—676. 


giving of the orders fixed the seat of the con- 
tract in Hngland, the law of England 2 oat 
—THEH WILHELM ScHmIDT (1871), 25 L. T. 
34; 1 Asp. M. L. C. 82. 


—Consd. The Adriatic oe ) 47 T. . R. 638. 
Roman (1872), L. R. 3 A. & E. 583; The 


Add. Annotations :—Apid. Jones v. Oceanic 
Steam Navigation Oo., [1924] 2 K. B. 780. 
Consd. The Adriatic (1931), 47 T. L. R. 638. 
Expld. & Distd. The Torni (1932), 48 T. L. R. 
471. Refd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A, C. 604: 


(c) Application of Lex loci solutionis (Vol. XI., 
p. 392). 


650a. Contract by State—Loan.]|—-When the Govt. 


of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt. contracts the loan, & not 
by the law of the country in which the con- 
tract is made.—SMITH v. WEGUELIN (1869), 
L. R. 8 Hq. 198; 38 L. J. Ch. 465; 20 L. T. 
7124; 17 W. BR. 904. 


Seno :~—Reld. Goodwin v. Robarts (1876), 1 App. Cas. 


Before 659 add as follows :— 


658a. General rule.|—Where a contract made in 


664. 


668. 


669. 


670. 


672. 
676. 


one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 
A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held: as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of & property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to‘reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar.—BrNnarmm & Co. v. 
DrBono, [1924] A. C. 514; 98 L. J. P. C. 
1383; 1381 L. T.1, P.O. 
Add. Annotation :—Refd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669 


Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Ch. 877. 
Add. Annotation :—Refd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Re Visser, Holland v. Drukker, [1928] 
Ch. 877. 

Add. Annotation :—Refd. Farr, 
Messers, [1928] 1 K. B. 397. 
Add. Annotation :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Escompte de Mulhouse, [1923] 2 K. B. 
6380. 


de 


de 


Smith v. 
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vi. s8es of damages. an. Offer made & accepted by post— efendants resi in jurisdiction. 

srmambprewesremngeatmeitts Gowinad by law ofcountya/ Bote — somes neat cae tte 

determined by. the proper law of the A CIC ie ee ee is in Rogiand, ke contract le entered 
contract, that is to say, the law which cess aia ccd : 


the 
righ 


LEY, (1024) 2 D. 
afd., [1926] 1 D. L. BR. 159. 


rties intended should govern their 
& Habilities.—Honst v. LivEs- 
. RR. f OC Ns 11088) 
B.C. RR. 19: 
-~—CAN, 
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into there between the parties which is 
to be exccuted in New York, a suit in 
respect thereof may be instituted in 
this Province.—DImRkEcT CaBLE Co, v. 
DOMINION TELEGRAPH Co. (1881), 28 


Cases 683-—705a. 


683. Add. Annotation :—Refd. The Colorado, [1923] 


. 102. 
688. Add. Annotation :—Refd. Benaim v. Debono, 
[1924] A. OC. 614. 
691a. -———- Charterparty in English-—Entered into 
by master of German ship with Germans 
abroad—To take cargo to England.]-——THE 
WILHELM Scumupt, No. 645a, ante. 

692. Add. Annotation :—Consd. The Adriatic 
(1931), 47 T. L. R. 638. 

694, Add. Annotation :—As to (2) Consd. The 
Adriatic (1931), 47 T. L. R. 638. 


694a. 





Charterparty made in Egypt—Docu- 
ments & consignees English—-Ship Swedish.] 
—By two freight engagement notes made in 
Egypt between pitfis., a firm carrying on 
business in Egypt, & defts., a British co. 
with a branch office in Egypt, pltfs. agreed 
to reserve room for certain cottonseed for 
shipment to London by a steamer to be 
specified. Under a charterparty made be- 
tween the owners of the Swedish steamship 
4. & pltfs. as charterers the A. loaded the 
cargo at Alexandria for delivery in London ; 
& pltfis., “as agents only,’ issucd bills of 
lading whereby the cargo was to be delivered 
in London to the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, & was so badly 
injured that she had to be towed to Cadiz, 
where she was found to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz & delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance (i.e. pro rata) 
freight, which they alleged was payable cither 
under the law of the flag (Swedish) or the 
lez loci contractus (Egypt). Defts. alleged 
that the law of England applied, under which 
pro rata freight is not payable :—Held: all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties, &, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by sea was governed 
by the law of the flag ; looking at the circum- 
stances broadly, & having regard (inter alia) 
to the facts that all the documents were in 
English & on English forms, that delivery 
& payment were to be in England, the freight 
engagement notes did not specify a ship of 
any particular nationality, defts. were a 
British firm, & the British position in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
people must be taken to have intended what 
was most convenient, intended English law 
to apply; & consequently the claim for 


B. (b). 


2 i. —— Incorporation o 
Iarter Act.) -Pltf. contracted wite 
deft. ship for the carriage of a cargo 
of wheat from Buffalo to Montreal. 
Pitf. was an American, the ship was an 
American ship, & the contract was 
mude in the United States. Deft. 
alleged that the contract or Dill of 
Jadiug was issued subject to the 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pltf. alleged that as 
this Act was not roferred to or made 
part of the contract it did not apply :— 
Held: the obligations of the partics 
under this contract were governed by 
the laws of the United States. Under 


applied in t 
& 


“ 


186.—CAN 


ii. fppeeineraaices 


the laws of the United States the 
Harter Act did not need to be referred 
to in tho bill of lading to become bind- 
ing on the parties, & said Act was to be 
bis case.—J. RICHARDSON 


Sons, LTp. wv. $ 
(Que. Adm.), {1931} S.C. K. 963 [1930] 
4D. L. QR. 527; affg., [1929] Ex. Cc. Qt. 


——- -~-—-,}-—Hach of two 
bills of lading, which were sirnilar, for 
certain goods to be carricd from. the 
United States of America to the Irish 
Free State in a ship, the property of 
the United States Shipping 

ted that the shipments were subject 
to all the terms & provisions of, & all 703 ii, 
the exemptions from MWability con- 
taincd in, the Harter Act, an Act of 
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distance freight failed.—Tam ADRIATIO, [1931] 
P. 241; 100 L. J. P. 188; 145 L. T. 580; 47 
T. L. R. 638. 

Annotation -—Refd. The Torni, [1932] P. 27. 

699. Add. Annotations :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
v. Timber Operators & Contractors (1926), 
95 L. J. K.B. 569. Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
1929) 1 K. B. 470. Refd. Equitable Trust 

o. of New York v. Henderson (1930), 47 
T. L. R. 90. 

708a. ——-_. ———- Policy effected in England by 
foreigner—With foreign company through 
English office.|—Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The gencral manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law :—Held: 
it was permissible & neccessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applging that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable.— 
New YORK LIFE INSURANCE Co. v. PUBLIC 
TRUSTER, [1924] 2 Ch. 101; 93 L. J. Ch. 
449; 131 L. T. 438; 40 T. L. R. 430; 68 Sol. 
Jo. 477, C. A. 

Annotations :—Refd. Swedish Certral Ry. v. Thompson, 
1924] 2 K. B. 255; Republica de Guatemala v. Nunez, 
{1927} 1 K. B. 669. 

705. Add. Annotation :—As to (1) Refd. The 

Jolorado, [1923] P. 102 ; The Zigurds (No. 1) 
(1932), 48 T. L. hk. 656. 


705a. Insurance against loss by forged document. — 
Governed by English law—Insurance in 
London—Business carried on in New York. }— 
Pltfs., who carried on business in New York, 
took out a policy of imsurance in London 
against loss which they might incur by having 
acted upon any document which might prove 


Congress of the United States of 
Aincrica :—~—Zfeld: the bills of lading 
were American contracts, & as such 
should be construed by American law, 
é& that law must be proved or admitted 
before the ct. would be competent to 
decide the questions of law submitted 
in the special case.—MACNAMARA ¥, 
S.S. Harreras, (1931) I. R. 337.—IR. 
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701 i. Marine policy—Governed by 
lec loct contractus.)-—-PATTERSON vv, 
CONTINENTAL INSURANCE Co. (1859), 
18 Uv. , ht. ).—CAN. 

——, }+—Re Hewitt & 
Hewitt (Ont.) (1918), 14 O. W. N, 
300 , 43 D. L. » 716.—CAN. 


SS. BurLiveTon 


Board, 





‘** to have been forged.”” During the currency 
of the policy pltis. were induced to lend 
money to a firm by a document containing a 
false statement of the firm’s assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., & the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
‘‘a false statement of financial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltés. con- 
tended that the word ‘“forged”’’ in the 
poly must be construed by the law of New 
ork where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery acccrding to English law :— 
Held: even if the document was a forged 
document according to the law of New York 
the word “ forged ’’ was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, & accordingly the action failed.— 
EQUITABLE Trust Co. of NEw YORK v. 
HENDERSON (1930), 47 T. L. R. 90. 
Shipping Oo., [1927] 1 K. B. 649. 

709a. ——— Contract cancelled by decree of foreign 
Government.|—-PERRY v. EQUITABLE LIFE 
ASSURANCE Society or U.S.A., No. 640b, 
ante. 

711. Add. Annotation:—As to (1) Refd. The 
Colorado, [1928] P. 102. 

716. Citations :—For 
read ‘‘ 1 De G. M. & G. 604.” 

719. Add. Annotation :—Refd. 
[1928] P. 102. 

730. Add. Annotation :--Distd. Foster v. Driscoll 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1920] 
1K. B. 470. 

732. Add. Annotation :—Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
{1920} 1 K. B. 470. 

7382a. ——— Goods to be smuggled into foreign 
country—Not enforceable in England.|—F., a 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
amuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreemont was entered 
into between F., L. & D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered e@ warehouse not 
later than Nov. 26. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 

ayable ninety days from Nov. 26, & to be 
sien & accepted on Oct. 26, & handed to L. 


The Colorado, 
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given “ in implement of the contract,” 
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the contract was- executed in Canada 


J.5. 


“65 De G. M. & G. 604” © 


° ed 3 AF J {19 
79; Q W. W. R. TDS -CA 


PART VII. SECT. 2, SUB-SECT. 8, 


756 1. By act of particsa—Pa 
In what puivchey. \renee v. 


27 


Vol. X1.—OConflict of Laws. Cases 705a—757. 


to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to lend 
D. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1,500 at 40 per cent. per annum 
interest) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. IF. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be 
secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,500 against e ris 
& deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed to provide £1,600, the estimated 
balance required for the oh ae of the 
steamer for the voyage :—Held: the object 
to be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public palloy & void.— 
Foster v. DRISCOLL, LINDSAY v. ATTFIRLD, 
LINDSAY v. DriscoLts, [1929] 1 K. B. 470; 98 
L. J. K. B. 282; 140 L. T. 479; 45 TL. R. 
185, O. A. 
nnotation :— . Car 0 9 
ata. v R., agit A. oe Baa 
788. Add. Annotation :—Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


740. Add. Annotation:—As to (2) Refd. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1016. 


748. Add. Annotations :—As to (1) Refd. Jebara v. 
Ottoman Bank, [1927]2K.B.254. Generally, 
Mentd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
L. J. K. B. 455. 

750. Add. Annotations :—Apld. Soc. Anon. des 
Grands Ktablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v. Laurence, 
[1929] 2 K. B. 153. 

752. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 

Plage v. Baumgart (1927), 96 L. J. K. B. 

789. Refd. Cariton Hall Olub v. Laurence, 

[1929] 2 K. B. 163. 


752a. ——- ——- —— ——.]—Where money is 
lent in a foreign country for the purposes of 
gaming & gaming in that country is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as for money lent to deft.— 
Socitts ANONYME DES GRANDS ETABLISSE- 
MENTS DE ToOUQUET PARIS-PLAGE v. BAumM- 
GART (1927), 96 L. J. K. B. 789; 186 L. T. 
799; 48 T. L. R. 278. 

Annotation :—Consd. Carlton Hall Club v, Laurence, [1929] 

2K. B. 153. 

757. Add. Annotation :—As to (1) Apld. Swiss 
Bank Corpn. v. Boehmische Industrial Bank, 

[1923] 1 K. B. 678. 


TIES IMPROVEMENT 


Cana- Cr Co. (1922), 52 
Co. +] QO. L. R. 193.—CAN. 


TOES = NORA pate 


918: 

-L. BR. 756 i, — ./-MYERS 0. 
td Mees UNION NatTuRaL Gas Co. (1922), 58 
QO. L. R, 88.—CAN. 
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777—B814, 


771. Add. Annotation :—Refd. 
[1925] 2 K. B. 891. 


788. Add. Citation :—sub nom. BADTOLPH v. BAM- 
FEILD, Oas. temp. Finch, 186. 


Nachimson, [1930] P. 217. 


Apted & Bliss (1930), 148 L. T. 353. 
801. Add. Annotations :—Expld. & Distd. Nachim- 
[1930] P. 
Apted v. Apted & Bliss (1930), 143 L. T. 353. 
802. Add. Annotations :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4; Spivack v. Spivack 


son v. Nachimson, 


(1930), 99 L. J. P. 52. 


803. Add. Annotation :—Consd. 


Nachimson, [1930] P. 217. 
803a. Sort 


Isaacs v. 


Facilities for dissolution under 
local law immaterial.]—Marriage is a volun- 
tary union for life of one man & one woman 


Part VIIl.—Torts. 


ENGLISH AND EMPIRE Digest SUPPLEMENT, 


The Fagernea, 


[1927] P. $11. 


796. Add. Annotation :—As 
mercial & Estates i of Egypt v. Board of 
Trade, [1925] 1 K. B 


Part IX.——Marriage. 


800. Add. Annotations hea Nachimson v. 


‘Refd. Apted vw. 


217. Refd. 


Nachimson  v. 


to (2) Refd. opie 
271. 


accepted by the local law as one of marriage. 
The marriage cculd, according to the same 
law, be dissolved by ‘mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration :—Held : 

on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 


law, be dissolved as stated above.—NAcHIM- 


104 ; 


to the exclusion of all others, & where a 617, C. A. 


marriage in a foreign country complies with Annotations :—Retd. 
these requirements it is immaterial that 


378 ; Spivack v. Spivack (1930), 


SON v. NACHIMSON, [1930] P. 217; 99 L. J. P. 
143 L. T. 254; 
T. L. R. 444; 74 Sol. Jo. 370; 28 L. G. R. 


94 J. P. 211; 46 


Gottliffe ». Edelston 


1930} 2 K. B. 
Tie ear : 


under the local law dissolution can be 806. Add. Annotations :—As to (38) ‘consd. Inver- 


obtained by mutual consent or at the will of 
either party with merely formal conditions 


of official registration. 


Russians, entered in Russia into a contract 


same in both countries, the rule is that 
the payment must be made in the 
currency of the country where the 
money is payable, unless by express 
terms or uecessary implication payment 
in some other ourrency is required.— 
Siaums v. CHERNENKOFF, [1922] 1 
W. W. R. 967; 62 D. L. R. 703; 15 
Sask. L. R. 185.—CAN. 


a 


PART VIII. SECT. 1. 

7175 xi. -}~—Appel- 
lant, resident in Ontario, in the course 
of his employment was injured in that 

rovince owing to the negligence of a 
ellow servant. He sued for damages 
in Saskatchewan, in which province 
common employment was not a de- 
fence, although a defence to an action 
in Ontario :—Held: the action cous 
not be maintained.— MoMILLA 
rec? NORTHERN Ry. Co., (1923 j 

92 L. J. P. C. 44; 128 

tL: i 293: 39 T. L. R. sea a 

7175 xiii. 


lication under K. ceat 0 











B. Act, 
Sask.), for leave to bring an action 
for damages for personal injuries in- 
curred in the province of Alberta in 
the course of plitf.’s employment was 
refused, on the ground that the acte 
complained of were not ** unjustifiable ”’ 
according to Alberta law, & an 
essential condition to found the 
action was not fulffled.—Wanp v. 





BRITISH AMERICAN O1L Co., LTD., 
[1923] 1 W. W. R. 1240; 16 Sask. 
L. R. 526.—CAN. 

7715 xiv. _— ——O’CONn- 
Ron me Boyrpn v. Wray, [1930] 2 


D.L. BR. 24; 46 Que. K. B. 1 


7176 xv. oe LD- 
WELL v. REILLY & BELL, [1931] 3 


W. W. R. 513.---CAN. 
775 xvi. - 











Effect of 


899; S.C. R. 231 ao. {1929] 2 
AN.. 


| 


clyde v. Inverclyde, [1931] P. 
Mitford v. Mitford, [1923] P. 180 ; Nachimson 


29. Refd. 


v. Nachimson, [1930] P. 217. 
man & a woman, both domiciled 814, Add. Annotation :—As to (2) Refd. Re Askew, 


Criminal Code, ss. 1143, 1144.}—Sects. 
1143 & 1144 cannot be invoked as a 
bar to an action for a tort committed 
in a foreign country. acer v. 
REILLY & BELL, (1932) 3 D. L. ht. 14: 
1W. W. R. 890 ; affg., [1931] 3 W. W. 
R. 513.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 


780 i. Trespass to person——-Damages 
—-Granting of compensation entrusted 
to special tribunal in country where tort 
committed.}—Since in B. C. the board 
appointed under Workmen’s Com- 
pensation Act has exclusive jurisdiction 
in matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against his a pags 
for any accident arising out of & iu 
course of his Susploy ments no Retion 
can lie in Saskatchewan on behalf of a 
widow & child of a workman for his 
death while domiciled in B. C.—WaL- 
POLE v. vanetan NORTHERN are ri “s 
[1923) A. C. 113; 92 L J.P. 

128 L. T. 289 : 39 T. L. R. ig--CAN: 





b. For ‘* Trespass — Negligence — 
ela employment—Lez loci actus" 
read “‘ 


N eyligence—-Common em- 
ployment—Lex loci actus.’’ 
{. After this case add ‘‘ See, also, 


No. 7785 xii., ante.’’ 

fi. .}—Defender, whose 
domicile ile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing his Scottish 
domicile, was sued in respect of a 
delict committed while on a visit to 
Scotland. The delict consisted in the 
negligent driving of his motor car, 
resulting in a collision with another 
motor car, the owners of which were 
also cited as defenders. At the date 
poen the action was brought against 
him he had gone abroad & he 
was not personally cited, but he aT 


28 





Marjoribanks v. Askew, [1930] 2 Ch. 259. 


intimated the claim to an insurance co. 
with whom he was insured 
third-party risks, & they were them- 
selves conducting the defence aes 
defender’s Scottish domicile of ori 
coupled with the commission o mi 
delict in Scotland, did not suffice to 
found jurisdiction ’ against him in the 
ne of persunal citation in Scot- 
lan arcs Rv. FERGUSON (R. & W.), 
[1931] S. O. 736.—SCOT, 


PART IX. SECT. 1, SUB-SECT. 1. 


811 i. —-—~- Marriage solemnised ac- 
cording to law of state.}—If a person 
domiciled in a country whose laws 
permit polygamous marri is, in 
accordance with its laws, married there 
to two wives, citizens of that country, 
& dies while still domiciled there though 
temporarily residing in B. C., the eceeue 
of the wives will be recognised the 
ots. of B. C. for the purpose arg xing 
the succession eed averse on 
movable property in B oing under 
ea ami 8 will Bs each of the wives.— 


YzEw Pe ae R BRITISH COLUMBIA, 
1924) 1 L oR. 1186 ; : Ww. 4s R. 
3; 383 % Cc. RR. 1093 revag. 


C. 
sub nom. Ke LEE OHEGNG, i993] 1 
W. W. R. 867.—CAN. 


PART IX, SECT. 1, SUB-SECT. 2.—B. 


814 iil, ———.]—- FaFaARD v. BEAUPRE 
(1927), Q. R. 66 8. O. 24.—CAN. 

814 Iv. --~The fact that the 
ceremony of marriage was solemnized 
in a oe te country wherein such a 

valid dobe not nace it 

ae valid in a province in which 5 & 6 Will. 

» Is in force, - ane Sacties were 

Hritish: ’ subjects & toa. Lemporerly 
a capapioa but not domiciled 

DEJARDIN  ¥v. DEJARDIN, ooo 2 
W. W., Kh, 237.—CAN. 





817. Add. Annotation :—Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607. 


821. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


827. Add. Annotations :—As to (1) Consd. Inver- 
clyde v. Inverclyde, [{1931] P. 29. Refd. 
pepecopen v. Papadopoulos (1929), 46 
T. L. R. 44. Ae to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 130. 


828a. ~.]—PAPADOPOULOS v. 


PAPADOPOULOS, No. 946b, post. 


828b. Incapacity by lex domicilii.]}— 
Petitioner & resp., Portuguese subjects 
domiciled in Portugal, & first cousins to each 
other, came to reside in England in 1858, & 
in 1866 they went through a form of marriage 
before the registrar of the district of the City 
of London. In 1873 they returned to 
Portugal, & their domicil throughout con- 
tinued to be Portuguese. By the law of 
Portugal a marriage between first cousins is 
illegal, as being incestuous, but may be 
celebrated under a Papal dispensation :—- 
Held: the parties being by the law of the 
country of their domicil under a personal 
disability to contract marriage, their marriage 
ought to be declared null & void.—Sorro- 
MAYOR v. DE Barros (1877), 3 P. D. 1; 47 
L. J. P. 23; 37 L. T. 415; 26 W. BR. 455, 
C. A. 

Annotations :-—-Consd. Ingham (falsely called Sachs) ». 
Sachs (1886), 46 I. T. 920; Hay v. Northcote. [1900] 
2 Ch. 262; He Bozzelli’s Settlement, Husey-Hunt v. 
Bozzelli, 11902) 1 Ch. 751. Expld. Ogden v. Ogden, [1907] 
P.107. Consd. Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. Refd. Bloxam rv. Favre (1884), 50 L. T. 
766; Viditz v. O’Hagan rane 68 L. J. Ch. 553 ; Mitford 
v. Mitford & von Kuhlmann, [1923] P. 130. 

829. Add. Annotations :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggett v. Sloggett, [1928] P. 148; Nachimson 
v, Nachimson, [1930] P. 217. 


835a. .]~—If there is one question better settled 
than any other in international law, it is that as 
regards marriage—putting aside the question 
of capacity—locus regit aclum. If a marriage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
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law of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 
(per CUR.).—BERTHIAUME v. Dastovs, [1930] 
- 79; 99 L. J. P. C. 66; 142 L. T. 54, 


Anaciation :—Consd. Nachimson v. Nachimson, [1930] P. 


886. Add. Annotations :—Folld. Mitford v. Mitford, 
[1923] P. 180. Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Berthiaume v. Dastous 
(1929), 45 T. L. R. 607; Inverclyde v. Inver- 
clyde, [1931] P. 29. 

840. Add. Annotation :—Aas to (2) Refd. Buerger v. 
aby York Life Assce. (1927), 96 L. J. K. B. 

853. Add. Annolations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Deen, [1924] 1 K. B. 111; Rt. v. Moscovitch 
(1927), 188 L. T. 183. 


858a. ——— ——— Marriage of Roman Catholics in 
India — Within prohibited degree — Indian 
statutes inapplicable. ]— (1) Two British Roman 
Catholics assumed to be domiciled in India 
went through a ceremony of marriage, though 
they were within the prohibited degrees of 
consanguinity according to English law, but 
a dispensation had been obtained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marriage 
notwithstanding :—Held: there was no 
sanction in the Indian statutes relating to 
the marriage of Christians in India for British 
Roman Catholics to enter into a valid union, 
& the marriage was declared null & void. 

(2) There is no legal impossibility, as far 

as I know, in retention of domicil of origin 
during successive generations (LORD MERRI- 
VALE, P.).—PEAL v. PEAL, [1931] P. 97; 100 
L. J. P. 69; 143 L. T. 768; 46 T. L. R. 6465 ; 
74 Sol. Jo. 612. 

860. Add. Annolation :—Refd. Berthiaume vv. 
Dastous (1929), 45 T. L. R. 607. 


Part X.—Divorce and other Matrimonial Causes. 


861a. 
of Lausanne.|—MARTIN v. MaRTIN & May 
(1928), 72 Sol. Jo. 612. 


861b. ——— ——— -}—Dovust v. Dousr (1929), 
168 L. T. Jo. 1138. 





PART IX. SECT. 1, SUB-SECT. 2.—C. 


in the Transvaal, married his deceased 
wife’s sister, W., who was domiciled 
in Natal. By the common law pre- 
vailing in T. at the time, m age 
between a man & his deceased wife’s 


25 9.—S. AF 





-——--—— Marriage in Turkey before Treaty 868. Add. 


by the law of N.—IFRIEDMAN v. FRIED- 
MAN’S EXECUTORS (1922), 438 N. L. RB. 


PART X. SECT. 1, SUB-SECT. 1. 


a. To make order for custody of 
children—Children living 


Annotation: — Apld. Matthews v. 
Matthews (1930), 99 L. J. P. 148. 

3a. .J—The jurisdiction in divorce is limited 
to England & Wales & depends upon domicil 

there, & it does not necessarily confer any 





him, to satisfy himself that the parties 
to the marriage were domiciled in India 
at the time when the petition was 
resented & to see that the petition 
self contains a declaration that 
: & before hearing the suit, to 
with mother petty himself that the parties are in 
oO 


outside province.}—KILPATRICK v. Kii- fact domiciled in India.—MURPHY v. 
sister was prohibited. In N. auch a PATRICK (I. C.), 11929] 83 W. W. R. Murpny (1929), I. L. R. 10 Lah. 607.— 
Inarrlage was permitted by statute:— 463; [1930]1D.L. R. 288 42B.C.R. IND. ; 
Held; the marriage was valid inas- 88.—CAN. b fi. ——— Under Indian Divorce 


much as the domicil of W. was in N. 
& the marriage was celebrated in N., 
& the N. cts. would not ard the 
validity of the marriage as affected by 
an inca acity imposed by the law of 
the husband’s domicil not revognised 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (a). 


bi. ——.]—Held: it is the duty of 
the district judge, when a petition for 
dissolution of marriage comes before 


(Amendment) Act, 1926.}—Under Indian 
& Colonial Divorce Jurisdiction Acts, 
gs. 1 (1), & Indian Divorce Act, 1869, 
@. 3, the High Ct. has jurisdiction to 
grant a decree for dissolution of a 
marriage; the words in sect. 1 (1) (a) 
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Cases 878a—800a. ENGLISH AND Empree Dicest SUPPLEMENT. 


authority over the property of a person domi- 
ciled in a foreign country.— TALLAOCK ». 
eae & BROBKEMA, [1927] P. 211; 96 

L. J. P. 117; 187 L. T. 487; 48 T. L. R. 
467 3 71 Sol. Jo. 621. 


Under Judicature (Consolidation) Act, 1925 
(c. 49), S. 191.]—See Huspanp & Wrirn, No. 
5542a, post. 

878. To the cross-reference following this case 
add ‘' See, now, Indian & Colonial Divorce 
Jurisdiction Act, 1926 (c. 40).”’ 

878a. ——— Registration of decree. ] 
——Where a decree absolute of divorce has been. 
granted in India under Indian & Colonial 
Divorce Jurisdiction Act, 1926 (c. 40), either 
party may, on production of the necessary 
certificate, secure the rogistration of such 
ps in the High Ct. in England.—-WiLkIns 

WILKINS (1932), 101 L. J. P. 35; 147 
L. T.17; 48 T. L. R. 425; 76 Sol. Jo. 345. 

884. Add. Annotations : —Consd. Inverclyde v. 
Inverclyde, [1931] P. 29. Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444, 


885. Add. Annotations :—-Consd. A.-G. for Alberta 
v. Cook, [1926] A. OC. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Inverclyde v. Inverclyde, 
[1931] P. 29. Refd. Graham v. Graham 
(1923), 128 L. T. 639; Eustace v. Eustace, 
[1924] P. 45; Rudd v. Rudd, [1924] P. 72; 
Sasson v. Sasson, [1924] A. C. 1007. 


804. Add. Annotations:—Consd. Graham vv. 
Graham, (1923] P. 31; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 180. Refd. Inverclyde v. Inver- 
clyde, [1931] P. 29. 
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894a. —]—(1) The competent jurisdiction to 

lve a marriage is that of the husband's 
domicil & deft. iat be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in. one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
oo without the consent of the wife.— 
H. v. H., [1928] P. 206; 97 L. J. P. 116; 
189 L. T. 412; 44 T. L. R. 711 ; 72 Sol. Jo. 
598; subse proceedings: sub nom. HORN 
v. HORN (1929), 142 L. T. 98. 


895. Add. Annotations :—As to (1) Refd. Graham 
v. Graham, [1923] P. 81; Eustace v. Hustace, 
11924] Pp. 45. 


896. Add. Annotation :—Consd. 
Inverclyde, [1931] P. 29. 


899a. --+—-A decree for judicial 
separation made under Matrimonial Oauses 
Act, 1857 (c. 75), s. 16, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects.—A.-G. FoR ALBERTA v. 





Inverclyde v. 


ms woe Act of 1926 are intended to mean 
t the unds on which a decree 
he the dissolution of the marriage 
of British subjects domiciled in England 
be granted by a High Ct. in India 
shall be those on which such a decree 
might be granted by the Divorce Ct. in 
England aces to the law for the 
time being in force in E 
according to Supreme Ct. of udicature 
Coe tt pettagpetty Act, 1925, s. 176.— 
ARNARD v. BARNARD (1928 ,I.L. R. 
56 Calc, 89.— IND. 
cannot have a 


b iii. ——.]}-—A wife 
domieil distinct from that of her 
busband, while they continue married, 
even though the wife has left him for 
cause or the husband has deserted her ; 
= ne ondsE to give the ct. jurisdiction 
ee a divorce, it must be estab- 
feet that the husband was domiciled 
within the provinoe at the commence- 
ment of the procee ---BREEN %. 
BEOEN (Man.), pres) 4D. L. R. 649; 
2 W. W. > reved. ie Soe ree 
oWwiweitgoe 1D Le . 1006; 38 

marae L. R. 409.—CAN, 
-}~—Act 25 of ae ee 
ne decies of dissolution of a age 
ee where the parties are domiciled 
India.—-BONHIEM v. Ka TROLIMON 
C028), 1 L. R. 57 Cale. 1159.—IND. 


Statutory domicile of wife— 
Validity of Divorce & Matrimonial 
Cauaes Sick. Mane & 3. USGL ec et to ae 
liroitations im 080d by oe Legisla 
_ oat "nog the hi and 
egislature on comple epen 
ence & may Joys co us it pleases; & 
Divorce & Rat tanciiel Causes Amend- 
ment Act, 1930, 8. 3, being for the 
pence, order, & yvood government of 
he country, "& not being repugnant to 
any statute law rclating to New 
Zealand by the lmperial Legislature, 
or ambiguous so as to permit the rules 
of international law to poe, is ee 
vires the New Zealand Legislature. 
wife petitioning under that statute ra 


nd, ze. 








a divorce from her husband, who was 
never resident or domiciled in New 
Zealand :—Held: entitled to a decree 
nisi.—WoRTH v. WorTH, [1931] N. Z 


L. aoe 1109.-——-N 


as Indian mar- 
uae S Petition by the wife for dis- 








solution of marriage. The husband 
was a subject of nes ae & domiciled 
in that country; the marri was 
celebrated & both Cotine resided in 


India until Jan. 1933, when the hus- 
band left for America where he 
remained. Adultery & oruelty were 
committed within the jurisdiotion of 
the ct. sufficient to entitle petitioner 
to a decree nisi :—Held: the chat had 
jurisdiction to pass the dec 
MILLER v. MILLER (1924), I. L. R "62 
Calo. eae —IND. 

.}+—The 


879 
domicil af the e married pair at the time 
when the question of divorce arises 
is the test of jurisdiction to dissolve 
their marriage, & the ct. of the bond 
fide existing domicil has jurisdiction 
over persons originally domiciled in 
another country to undo a marriage 
solemnised in that Pde county 
& such a divorce will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be sufficient 
to obtain a divorce in On oe 
ie ne ae Y vw ees Fate Bae 
O. L. R. 481; 33 D. L Plt AN 

887 ii. —— ——- ———. aoe 
ae dem a a pats Ww. W. R. 755; 


2 DL. R 
——.}—An action 278 








890 iv. 
husband, who had been married 
Ontario, in a foreign State for a divorce 
resulted in favour of the wife, & judg- 
ment dissolving the marriage was 
granted to her, & by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
ot alimony, & the husband contended 
that as he had never acquired tho 


30 





necessary domicil to give the foreign 
ct. jurisdiction to grant the divorce 
the ju ent was invalid :—Held 
as he had invoked & submitted to the 
jurisdiction of the foreign ct., he had 
bia aha himself from setting up 
ant of jurisdiction.—Swaizik  v. 
Swatge (1899), 51 O. R. 324.-—-CAN. 
890 -~-In_ order i 
found jurisdiction to entertain a suit 
for divorce it must be shown that the 
husband was domiciled in South 
Australia at th 








e commencement of the 
proceedings. Unconditional submis- 
sion to the jurisdiction by the husband 
is nat ae —SLATER v. SLATER, 
{1928] 8. A. 8. R. 161.—AUS. 


ti. —- —— ——.]—The words in 
Marriage Act, 1928, s. 75, ‘* No person 
shall be entitled to” petition under this 
section who has resorted to Victoria 
for that purpose only,’’ do not preclude 
&® person from petitioning unless he 
has resorted to Victorla for the purpose 
of qualify. an himself to present a 
petition, &, the absence of collusive 
arrangement, do not debar a wife who 
resides abroad from 
her husband is domicilod a Mie 
BELL v. BELL, [1931] V. 
Argus L, h. 304.—A * 


fii, —-—~ Muat be within territorial 
limits of ge }#-The domicil 
necessary oonfer _ aeeieaiot on to 
dissolve a 


the territorial limite ot, ie a "province 
oars Maamicer di (1033 Ww. Ww BR. 
AGGI ©. I .R. 
B49 4D. L. R. 48 vaAN. 


9 ili 
“ts has obtained a decree of judicial 
separation, she is entitled to acquire a 
domioil independent of her husband. 
—~ HAstt v, ASTINGS, (1922) 
N, Z. I Re S130 NZ. 


Cook, [1926] A. 0. 444; 905 L. J. P. O. 102; 
We ieee T. 717; 5 427. L. R. 817, P. CO. 


n (or von Lorang) e. hal re 


Ba 206. 
- Subsequent change of domicil 


b. 
by husband.]—H. v. H., No. 804a, anie. 


0, —. mg gr The 


rng ¢ cago of id Bitl So 
ro a&c e e domicil of origin 
ie cee, on those it. 

(2) In this case resp. not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain relief ree Le 
English cte.—-Ropp v. Rupp, [1924] P 
eae P. 45; 180 L. T. 575; 40 T. i 33 


Annotation :-—-As to (3) Refd. Hughes v. Hughes (1932), 
48 'T. 1. R. 328. 


903b. 


905. 
906. 
916. 


917. 


918. 


- Subsequent change of domicil 
by husband.|——H. v. H., No. 894a, ante. 


Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Add. Annotation :—Refd. Graham v. Graham, 
[1923] P. 31. 


Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. 0. 444; H. v. H., [1928] 
P, 206. Refd. Graham v. Graham, [1923] P. 
a 3 Raeburn v. Raeburn (1928), 138 L. T. 


Add. Annotations :—Distd. Hustace v. Eustace, 


[1924] P. 45. Refd. Graham v. Graham, 
Dae P. 81; Mitford v. Mitford, [1923] 


.}—The law 


ye eaTigAneRE — CrewhAeSrmimmeentes 





of aerated; governing divorceisthatthe AUS.— 


domicil of the husband is the domicil 
of the wife; but circums 
arise, as se result of that rule, which 


just. 


ae < give a deserted wife relief from 


ces ma 


intervention of the cts. 80 


918c. 


ROCHE v. RooveE, [1928] St. R. Qd. 11. 


aT RY TTS 
o 


903 
that a wife has been deserted by her 
husband & he has 
domicile while she has continued to 
reside in the domicile which was his 


acquired another matrimonial 
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918a, 


J—It is established by the cases 
of Armytage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensé et thoro, can be entertained in a case 
where both eels are resident but not 
domiciled wit: the rieeancsiariara tm os the 
ct. has no jurisdiction to maintain suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1631 (c. 9), s. 2, which forbade the ecclesi- 
astical cte. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cte.; & Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction.— GRAHAM v. GRAHAM, 
[1923] P. 31; 92 L. J. P. 26; 128 L. T. 639 ; 
hia . BR. 139 ; 67 Sol. ch 16. 


[1924] P. 45. 


—Distd. Eustace 
Hata Dopue Raeburn on1D 28), pres rT €72; Johnstone 
v. Johnstone [1929] P. 165. 





. -|—Where the parties are not 
‘domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jurisdiction.—Rakr- 
BURN v. RAPBURN (1928), 188 L. T. 672; 44 
T. L. R. 384. 


- Respondent domiciled in England.]— 
There is jurisdiction in the Probate, Divorce 
& Admity. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country.— EUSTACE v. Eustace, [1924] 
P. 45; 93 L. J. P. 28; 180 L. T. 79; 39 
T. L. R. 687; 67 Sol. J 0. 807, C. A. 


PART X. SECT. 1, SUB-SECT. 8. 


ae gi. -}+}—Where a wife brings 

The facts an action of separation & aliment 

ageane’ her husband on the ground of 
offence committed by 

the husband while domiciled in Scot- 








marriage tie.—Payn v. PAYN, at the time of the desertion, do not land, the ct. in Scotland has jurisdiction 
(i924) 3 LR - 1006; 3 W. W. R. afford an exception to the rule that it es entertain the ee grr hb peor 
CAN is only the ct. of his domicile at the 0 e847 nging ica reese ae 
08 iv b. —— —— ——.}—Alth timo the action is begun which has -otidenoe & acquired a ig permanon 
sony has bee a dee eae jurisdiction to pee Lies her a decree of foreign 00 antry pales SCPE ¢. RaMnay. 
be hasten ane ia mone at petals divorce.—— o. BAS oS ABBE (1925) S °C. 216.—-S0OT. : 
Jace to place, ahe canno about 8 an [1980] 1 W. W. OW. R173 ade 
fadependent domicil; &, therefore, (36; 24S. L. R. ' at. - (1929) Pier Protest to Jenene Pro- 
an action for divorce, brought by her 7° D: L. R. 66. CAN. ure. }—-MILLER Laan ee: )» 
in a province in which she is residing st. In Ireland—Power to elect to be i928] 3 W. W. R. 167.—CA 
ding when he deserted her gion Bias" —— in N p ehicedi Ireland 
but which is not his domicil at the % % ibee are tae 
so ra roo NRIAO yr nee), , om ey ee ; PART X. SECT. 1, SUB-SECT. 4. 
{1938 4 D. R. 910; [1928] 3 PART X. SECT. 1, SUB-SECT. 2.—B. 921 li. ———.}—The h Ct. of 
.W.R. 291: fd. {1980} 1 W. W. BR CO do ‘ naar has jurisdiction to entertain 
189: 8D. L. R. 622: 24 8. L. R. 260. sv. Co-respondent not domiciled in etition for restitution of conjugal 
—OAN. : gue ee oe ht—Liability rights by a Christian wife of a Parsi 
vi. }~Pitf. hus io, damages, & 00 for Nerarse j,Manitoba ad band if gape was at ne sar ds 7 
and, when domiciled in N., married adultery com ioe outside the pro- DALAL,» DAL. toy T. Th te 54 
mer. in that State. She deserted him vince, & the is neither a aa 877, Aa D. 
while in that State in 1907. In 1917 resident of nor domi in Manitoba 
he came ie acquired oom & has no assets . the ct. has no scl mm bye write wife for 
ay gh continue ued MO ee : a juriediction to ay oats or seston: it oon teh i. Gee 
ni ro this action for - damages where had an ‘ ec 
solution of the marriage on the fonnd has not submitted to its juris- hed. fanaiietion t to aon relief, it being 
of deserti tinuoualy witho eae Ta %. a & SamvorsaK whether reap. was oF was 
for five eld: the ct, had 71939] 4 D. bog R. 1053; 1 not American oitizen.—BELL v, 
jurisdiction to ‘entertain the action.— 744.—OAN. BELL, or 1923] 21. R. “162. — IR. 
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Cases 924—926b. 


924. Add. Annotations :—As to (1) Expld. Inver- 
clyde v. Inverclyde, [1931] P. 29. Refd. 
Salvesen (or von Lorang) v. Austrian Pro- 
perty Administrator, [1927] A. C. 641. 
to (2) Consd. Salvesen (or von Lorang) v. 
Austrian Property Administrator, 


A. C. 641. 


925. Add. Annotation :—Consd. 


Inverclyde, [1931] P. 29. 


926. 
[1923] P. 81. 


Add. Annotations :—N.F. Graham v. Graham, 
Consd. Inverclyde v. Inver- 


As 
[1927] 


ENGLISH AND [imprre Dicest SuPPLEMENT. 


pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice.—SALVESEN (OR VON 


LORANG) v. AUSTRIAN PROPERTY ADMINIS- 


Inverclyde v. 


clyde, [1931] P. 29. Refd. Mitford v. Mitford, 


[1923] P. 180. 


926a. Parties domiciled in country where decree 
sought — Validity of marriage in dispute.]— 
(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 


of nullity of marriage. 


(2) A decree of nullity of marriage pro- 
nounced: by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent or 
TRIPP) v. INVERCLYDE, [1931] P. 29; 
L. J. P.16; 144 L. T. 212; 95 J. P. 73; 47 
T. L. R. 140; 74 Sol. Jo. 863; 29 L. G. R. 353. 


to a judgment in rem. 


(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 


PART X. SECT. 1, SUB-SECT. 5. 


n i, ——,}-—-An application in 
a nullity of marriage suit to deter- 
mine the question of the jurisdiction 
of the Ct. of K. 13. of S. to entertain 
the action. Tbe marriage was cele- 
brated in S.; the husband, pltf., was 
domiciled & resident in A. at the time 
of the commencement of the action, 
& the wife was residing in M. :—Held: 
the Ct. of K. B. of S. had jurisdiction 
to make a decree of the nullity of a 
marriage entered into in S.—G. v. G., 
tea 1 ue W. R. 651; 22 Sask. L. R. 


—— ° 





Se tbee s. eAete Mc- 
DONALD, [1932] 1 D. L. R. 96.—CAN. 


n ili, ——.J—The Ct. of King’s 
Bench of Saskatchewan has juris- 
diction to entertain an action for the 
annulment. of a marriage celebrated in 
Saskatchewan whether or not the 
husband was domiciled in Saskat- 
chewan at the time of the issue of the 
writ.— REID (OTHERWISE FRANCIS) v. 
FRANCIS (Sask.), [1929] 4 D. L. R. 311; 
3 W. W. R. 102.—CAN. 

oi. ——— Sespondent residing in 
country where decree sought— Petitioner 
not residing in country where decree 
sought.J—While residence only is suffi- 
cient to found jurisdiction in nullity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition setting up 
grounde for a declaration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor, 
although hie wife was a resident, fn 
British Columbis.—PuRDY tv. PuRDy, 
[1919] 2 W. W. R. 551.—CAN. 


o if, ——- -——.]—VAMVARIDIA vv. 
rt al 11929) 4 D. L. R. 1060.— 


o fii, Necessity for domicile or 
residence of parties.|—In the case of a 
marriage void ab initia, the ct. has no 
jurisdiction to entertain a sult for a 
declaration of nullity of marriage 
unless the marriage in question was 
celebrated in this State, or both parties 
to the ceremony of marriage either were 
domiciled or resident in the State at 
the time of the institution of the suit.— 
SMART v. MAXWELL (1929), 47 N. 8. W. 
W.N. 1010.—AUS. 


pi. -}—The ct. cannot entertain 
a suit for a declaration of the nullity 
of a marriage where resp. is neither 
domiciled nor resident within the 
province & the marriage was not cele- 








brated therein. Where such a suit is 
brought by the man its dismissal on 
the ground that resp. has not his 
domicile is, necessarily, a recognition 
by the ct. that the alleged marriage is 
null.—HvtTcHines tv. HUTCHINGS (OR 
BROWNING), [1930] 2 W. W. R. 565; 
SAN L. R. 673; 39 Man. L. R. 66.— 


PART X. SECT. 2, SUB-SECT. 1.—A. 

q i, ——.}-PoTraTz v. POTRATZ 
(Sask.), [1926] 1 D. L. R. 147.—CAN. 

q@ ii. -.—A divorcee obtained by 
a wife in a foreign State, when her hus- 
band was domiciled {in Saskatchewan, 
nat recognised as valid.—BURNFIEL v. 
BuRNFIRIJ, [1926] 2 D. L. KR. 129: 
11926) 1 W. W. R. 657; 20 Sask. L. R. 
407.—CAN. 

q ili, ——.}—SHEASER v. SHEASER, 
[1926) 3 D. L. R. 196: [19261 2 
W. W. R. 389: 22 Alta. L. R. 261; 
varying, (1926) 2 D. L. R. 906; [1926] 
2 W. W. R. 129.—CAN. 

q iv. ——.}—BRowWN v. MCINNEss, 
{1927) 2 D. L. R. 655; [1927] 1 
W. W. R. 597 7 38 B. C. R. 324.—CAN. 


Q. KR. 66 8. C. 332; 34 R. de J. 370.— 
CAN. 

q vi. -}—A decree of divorce 
obtained in a foreign country is not 
recognised as valid in Canada if at the 
time of the decree the husband was 
domiciled in Canada, even though he 
had then resided in aaid fvure 
peony long enough to give the cts. 
thereof jurisdiction under the law of 
that country to grant the decrec. 
Where subsequently to such a divorce 
one of the parties thereto goes through 
a form of marriage while the other 
party is still living & the original 
marriage still subsisting under the law 
of their domicil, said purported 
marriage will be declared nuJl & void.— 
MACDONALD v. Nase (Man.), [1929] 4 
D. L. R. 1051: 2 W. W. R. 84.—CAN. 
both born in British Columbia, were 
married in Vancouver in 1917. In the 
fall of 1923 resp. went to Portland, 
Oregon, & after remaining there a few 
weeks wont to Los Angeles, California, 
where he remained until Jan. 1925. 
Late in 1924 he commenced divorce 
proceedings in Portland & a decree of 
divorce was granted him in Apr. 1925. 
He then returned to Vancouver & in 
Apr. 1926, he, with another woman, 
went to Bellingham in Washington, 
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TRATOR, [1927] 
105; 187 L. T. 571; 48 T. L. R. 609, H. L. 
aa Hrirtnins s—4As to (1) Folld. Inverclyde v. Inverclyde, 


1P. 29. .48 to (3) Re 
L.J.P.116; Nachimson v. Nachimson, (1930) 


926b. Jurisdiction dependent 
decree annulling a marriage on the ground 
of impotence is a judgment in rem altering the 
status of the parties, & can be pronounced 
only by the ct. of their domicil. 
annulling a marriage on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
informality.—-INVERCLYDE (OTHERWISE 


A. O. 641; 906 L. J. P. OC. 


fd. H. v. H. (No. 2) ee , a 


on domicil.]—A. 


A decree 


100 


where they went through a form of 
marriage before a magistrate & 
returned to Vancouver. Pctitioner 
filed her petition herein in May, 1929. 
The law of the State of Oregon requires 
that pltf. in a divorce action must have 
beep a resident & inhabitant of the 
State of Oregon ono year next prior 
to the commencement of the suil & 
the Supreme Ct. of the State has 
defined domicil, residence & inhabitance 
as synonymous in relation to divorce 
procecdings :—ZZeld : on the evidence, 
posh did not. renounce his British 
Columbia domicil, he was not in the 
ordinary meaning of the words a 
‘“‘resident ’’ or “inhabitant ’’ of the 
State of Oregon & did not acquire 
a domicil there. Domicil being the 
governing factor, there was no juris- 
diction in the cts. of the State of 
Oregon to nt a decree of divorce, & 
petitioner herein should be granted a 
decree absolutc.— BIGGAR v. BIGGAR, 
1930) 2 D. L. R. 940; 42 B.C. RR. 
29.-—-CAN. 

1 iow -}—The cts. in Canada 
will recognise the binding effect of a 
decree of divorce obtained in a foreign 
country against a husband domiciled 
outside Canada although he was not 
doriciled in the country of the ct. 
which granted the decree, if the cts. 
of the country of his domicile would 
alah Si the validity of the decree. 
In the present case the husband was 
domiciled in the English legal sense in 
Oregon when the wife Obtained a decree 
of divorce in California on the ground 
of wilful desertion :—Held: after 
receiving expert evidence of the law of 
Oregon & of the effect of ‘‘ the full 
faith & credit clause ’’ of the U.S. 
Constitution, that under the law of 
Oregon the wife could not claim a 
soparate residence from that of ber 
husband so as to transfer jurisdiction 
over a divorce action between them to 
another state than that of his domicile 
uuniess he had given her cause by wilful 
desertion: &, since the uestion 
whether the wife had acquired the right 
on said ground to establish a se te 
domicile or residence in Califo was 
one going to the root of the juris- 
diction of the. California Ct., said ‘* full 
faith & credit clause’’ would not, 
mre the QUregon Ct. to recognise 

ing 





the California decree without ing 
whether she had acquired said ie 
WYLLIE v, MARTIN, [1931] 3 W. W. JR. 
465; 44 B. C. R. 486.—CAN. 


927 Ve: —,}—As the 


928. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 641. 


929. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 641. 

980. Add. Annotations :—Refd. Rudd v. Rudd 
([1924] P. 72; Hughes v. Hughes (1932), 48 
T. L. R. 328. 

832. Add. Annotations :—Cienerally, Refd.Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641; Nachimson v. 
Nachimson, [1980} P. 217. 

035. Add. Annotations :—As to (1) Folld. Mitford 
vw. Mitford (1928), 92 L. J. P. 90. As to 
(2) Refd. Nachimson v. Nachimson, [1930] 
P. 217. <As to (3) Refd. Eustace v. Eustace, 
[1924] P. 45. 

—— ——.|— Rupp v. Rupp, No. 903a, 
ante. 


-.|}—In an action for revocation of letters 
of administration granted in 1916 pltf. 
claimed that she was the lawful widow of the 
deceased inasmuch as a decree of divorce 
granted to the deceased in Paris in 1911 was 
invalid by reason of his not being domiciled 
there at the time & of substantial injustice 
in the proceedings of the French Ct. Deft., 
whom the deceased had married in 1915, & 
who had obtained a grant of administration, 
claimed that she was his lawful widow :— 
Held: the decree of divorce in Paris was 
valid, the deceased was domiciled in France 
at the commencement of those proceedings, & 
the decree was not obtained in a manner con- 
trary to natural justice. The action therefore 
failed.—VARDY v. SMITH (OTHERWISE VARDY) 
(1932),48 T. L. R. 661 ;s affd. 49 T. L. R. 36,0. A. 


944. Add. Annotations :—Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130; Papadopoulos v. Papado- 
poulos (1929), 46 T. L. R. 44. Refd. Inver- 
clyde v. Inverclyde, [1931] P. 29. 

944a. -}—The husband, of British nationality 
& domicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 

- tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief :—Held: the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting.—MIrroRD v. MirFoRD & Von KUHL- 
MANN, (1923] P. 130; 92 L. J. P. 90; 129 
L. T. 158; 39 T. L. R. 350. 

Annotation :—Consd. Inverclyde v. Inverclyde, [1931] P. 29. 


domicil of a wife is the husband’s 
domicil & foreign pro cannot 
affect the le status of a marriage had obtained a 
in Canada, where the grounds support- married 

ing a foreign decree would not support prayer for 
@ decree under Canadian law :— Held: a ATKS v. YATES, 
wife’sa divorce & re-marriage in Min- 835; 3 W. W. 1 
nesota constituted legal adultery, & 
furnished ground for the husband’s 
claim for dissolution of the Canadian 
ma eee. CAMPBELL v. CAMPBELL, 


35a. 





943a. 





e coul 


927 vi. -—— -——— -}--Where a8 
husband had left Manitoba for the 





decr Ce. }—A do 


urpose of obtaining a divorce which 
d not have obtained there, & 
divorce abroad & 
-—Held : 
voree should be granted.— 
(1924) 2 DO. L. RR, 

it. 578.—-CAN. 
936 ii. —--— ——. 
v. CROMARTY, No. 879 {v., anfe.—CAN. 


PART X. SECT. 2, SUB-SECT. 1.—F. 
arriage to domiciled 
of # 

olled Eng 





ni. 
Englishman—Effect 


Vo]. XI1.—Conflict of Laws. Cases 928—946b. 


944b. -.]—SALVESEN (OR VON LORANG) v. 
AUSTRIAN PROPERTY ADMINISTRATOR, No. 
926a, ante. 

946a. —---- -—- No cohabitation.J—An English- 
man married an Englishwoman in England, 
but there was no cohabitation, & the wife 
went almost immediately to Canada & the 
United States, and on her application a 
ct. in Michigan, U.8.A., granted her a decree 
of nullity of marriage on the ground that it 
was @ marriage in form of law but not in legal 
effect. The husband had agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man & lived with him as his 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 
respondent. ‘The suit was undefended, but 
was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance : 
—Held: the American decree was invalid.— 
CLAYTON v. CLAYTON & SHARMAN, [1932] P. 
45; 101 L. J. P. 23; 146 L. T. 327; 48 
T. L. R. 191; 76 Sol. Jo. 96. 

Annotation :—Refd. Hughes v. Hughes (1932), 147 I. T. 20. 


846b. Foreign court without jurisdiction to grant 
decree of nullity. |—The disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 
The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by the terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
1o maintain her under the Summary Juris- 
diction (Separation & Maintenance) <Acte, 
1895 to 1925. The summary jurisdiction 


domiciled Scotswoman entered into an 
ante-nuptial marriage contract which 
contained this clause, ‘‘It is hereby 
declared that these presen shall be 
interpreted & the rights of the parties 
reguiated by the law of Scotland.” 
The wife obtained decree of divorce 
in the English cts. :—Held: the rights 
of parties under the contract arising 
on divorce fell to be regulated in the 
saine manner as if decree of divorce had 
been pronounced by the Scottish cts.— 
DRUMMOND v. BELL-IRVING, [1930] 
Ss. oO. 704.—-SCOT. 


the wife's 


. )—~CROMARTY 


lish divorce 
hman & a 
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Cases 946b—1007. 


947. 


952. 


ct., upholding the marriage, ordered the 
husband to pay maintenance :—Held: the 
marriage was good & the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising main 
well as in annulling the marriage, & that the 
order of the ct. of summary iction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the procee .—PAPADOPOULOS v. PAPADO- 
Poulos, [1930] P. 55; 99 L. J. P. 1; 142 
L. T. 237; 94 J.P. 39 ; 28 L. G. R. 738. 
Add. Citation: :-—sub nom. SUGDEN v. LOLLEY, 
2 Ol. & Fin. 567, n. 
ae Annotation :—Consd. Salvesen (or von 
ang) v. Austrian Property Administrator, 
are J A. O. 641. 
Add. Annotations: — Consd. Jacobson v. 
Frachon (1927), 44 T. L. R. 108; Salvesen 
(or von Lorang) v. ere Property Ad- 
ministrator, [1927] A. OC. 641. Refd. Mitford 
v. Mitford, [1923] P. 130 ; Rudd v. Rudd, 
[1924] P. 72 ; Papadopoulos v. Papadopoulos, 
[1930] P. 55; Hughes v. Hughes (1932), 48 
T. L. R. 328. 


952a. Decree made by mistake—Authority to 


966. 
969. 


appear for petitioner withdrawn.}—In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ground of 
her husband’s adultery in Egypt. Resp., 
who was engaged in business in Egypt, 


tenance as. 


956. Add. Annotation : — Refd. 


Ena@uisH anD Empree Digest Supplement. 


appeared under protest to the jurisdiction 
& said that he was domiciled in Egypt. An 
order was made for the trial of the e prior 
to the hearing of the suit, but later aay 7 
abandoned his plea to the ‘jurisdiction. t 
the hearing the judge drew the attention of 
counsel to the fact that petitioner ned in 
1930 petitioned for divorce in Egypt, & had 
been granted in May, 1930, a decree nisi of 
divorce in H.M. Ct. at Alexandria ; that 
the husband had given evidence in that suit, 
though it was undefended, & had_ given 
evidence that he was domiciled in Egypt. 
The hearing was adjourned for the - 
duction of the ct. record from Alexan 
which was forthcoming at the resumed hear- 
ing :—Held: the proceedings in Hgypt 
amounted to nothing at all, because petitioner 
had withdrawn all authority from anybody 
to appear in the cts. of that country. The 
judge at Alexandria was not informed of that 
fact, & he proceeded with the suit on the 
footing that she was represented, whereas 
she was not. The domicile was really 
English. A decree nisi was pronounced.— 
HuGHEs v. HuausEs (1932), 147 L. T 20; 48 
T. L. R. 328; 76 Sol. Jo. 344. 


954a. Award of maintenance by foreign court— 


Court incompetent to annul marriage.]— 
aru v. PAPADOPOULOS, No. 946b, 
a 

Nachimson vv. 
Nachimson, [1930] P. 217. 


Part XIl—Assignment of Property on Marriage. 


[1924] P. 72. 

Add. Annotation :—As to (2) Refd. Banque 
Internationale de Commerce de Petrograd 
v. Goukassow, [1923] 2 K.B. 682. Generally, 
Refd. acer de Guatemala v. Nunez, 
{1927] 1 K. B. 669. 


Rudd v. 


1000. Add. Annotation :—Consd. A.-G. v. Belilios, 


[1928] 1K. B. 798. 


1007. For existing citations read ‘ tae Up on 


Beav. 128; 2 Eq. Rep. 593; 23 L. 

265; 23 L. T. 0. 8. 318 ; 18 Jur. 90's “bs 
BK. R. 51; affd. on other grounds (1855), 7 
De G. M. & G. 78, L. ©.” 


PART X. SECT. 2, SUB-SECT. 2. 
947 tii. ———.}—CROMARTY v. CRO- 
MST ENO. No. 879 iv., ene 


ey es “e, Boner A ‘ode 936) iS 


PART X. SECT. 2, BUB-SEOCT. 3 

952 i. For “ 14 O. L. R. 234 ” read 
14 0O.L. R. 434. 

sw. Presumption in favour of validity 
of proceedings.|—— FIELDS v. FIELDS, 
ban L. hk. 256; 58 N.S. R. 65.— 


a # onegn court without jurisdiction 
—Doubt as to husband’s tcil.}—A 


tinuously up to a time shortly before 
the date - the commencement of the 


divorce should not be 
Srcnounced invali gd our cta., when 
collaterally attacked y 


ards 

on the ground that at sald date the 
husband had acquired another domicil 

unless there is the clearest possibie proof 


that edb: new eae aa hen eile — 


rs GIL v. STAND 
ee a 4D. ae 4 
371° ;: 78998) 3 -—OAN. 
Raed en icil tn country of 


anti decree Dearer ot 7 , 
niseaf —D AEE Mane 


pais), ator TAs eRe 


052 ii. ——.}—OWwE econ 
neers OWEN), 1o26) N.Z. L. R. 


PART cae SECT. 2, SUB-SECT. 4. 


954 i -}—~—By decree of 
the the Michigan ct. the mother of infants 
granted a divorce from the father 
ka avarded the custody of the eeule, 
until they reached a oertain age o 
until the further order of the re 
The infants were in the eustody of the 
father in Ontario :—Held: the decree 
was not conclusive upon an application 
to an Ontario ct. for an order for 
custody, more epee YS as the judg- 
ment of the Michigan co as not final. 
Onn io et . D, gn R. 349: 59 


954 v. ——.}—Where children 
were residing with their father in a 
rovince phon he was engaged in 
ess, & their welfare would be 

m 








B 
o 
: 
a 
Se 
i 
g 
E 


—— On orders for alimony. 

A anaecnent of a fo ct. awa 
alimony to a husband is enforceable 
a Oo verdes although the Ontario ct. 
oes no ow or recognise any 

to alimony in a husband 
wife.—-BURCHELL v. BURCHE pace 26) 
2D. L. R. 595; BRO: L. R. 615.—CAN, 


34. 


—— agri es only ct. Pics juris- 
dincion over the y of an infant 
One of the domuiell of the infant.—. 

DY v. Copy, at 3 D. L. R. 349; 
[toarid Ww. W. 603; 21 Sask. L. R. 


-———— Divorce proceedings com- 
pasnoed in in Alberta Removal of children 
a ovince, j—-Where 


custody of the 
children to the mother even though 
they have been zemovee by the father 
to a ‘etorelgn State & are residing therein 
at the time hed application for the 


order.—-GOFo (Alte,)s 
(199011 D. L. Rat 58 ; ; [1928]3 W. W. 


Compare No. 1117 L, poas. 


s i. Decree by Serbian court— 
Whether Scottish court will enforce.}-~ 
Decree of divorce & for the custody of 
ee ot the marriage had been 





In ap to the. oh. In Scotland by 
the father for custon of ree child, the 
mother averred that it would be preju- 
dicial to the peat welfare, & interesta 
of the child that th the petition should be 
granted :—Held: while petitioner's 


Vol. XI.—Conflict of Laws. 


Cases 1083—1118. 


Part XIV.—Foreign Judgments. 


1038. For ‘‘ No. 383, ante” read the following :— 
The judgment of a foreign ct. [in this case 
the exors.’ Ct. of Dealing at St. Croix], con- 
sisting of persons interested in the property 
in dispute, will be disregarded in the cts. of 
this country.—PRICE v. DEWHURST (1837), 
8 Sim. 279; Donnelly, 264; 6 L. J. Ch. 226; 
50 KH. ft. 111; ; affd..on other grounds (1838), 
4 My. & Cr. 76. 


1083a. Due constitution of court—Necessity for 
strict proof.)|—-R. v. Brrecsu, Po.witr 
STRUDWICK (1928), 20 Cr. App. Rep. 175, 


1039. Add. Annotation :—As to (1) Consd. Dreyfus 
(C. L.) vu. I. R. Comrs., Dreyfus (L. L.) v. 
I. R. Comrs. (1929), 14 Tax Cas. 560. 


1041. Add. Annotation :—Generally, Refd. Em- 
ployers’ Liability Assce. Corpn. v. Sedgwick, 
Collins, {1927} A. C. 95. 


1044a. Judgment of horning.|—(1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day [ 
citation.—DovuaLas v. FoRREsT (1828), 4 
Bing. 686 ; 1 Moo. & P. 668 5 6L. J.0.8.C. P. 
157-180 BE. R. 9383. 


Siebert :—Asto (1) Refd. Don v. Lippmann (1837), 5 Cl. & 
Fin. 1; Cowan v. Braidwood (1840), 9 Dowl. 26 ; Schibshy 


Westenholz (1870), L 6 Q. B. 165; RKousillon v. 
Rouslilon oon 14’ Ch. a 861; Emanuel w Symo ns 
[1908] 1 K. B. 302; Gavin Gibson w. Gibson, [1913] 3 


1052. Add. Annotation :—- Refd. Employers’ 
Liability Assce. as Sedgwick Collins (1926), 
95 L. J. K. B. 101 

1054. Add. Annotation ~Apld. Rudd v. Rudd, 
[1924] P. 72. 


1069. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 2138. 

1078. Add. Annotation :—As to (1) Apld. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

1080. Add. Citation :—[(1921] B. & C. R. 196. 

1090a. ——..|—-Rupp v. Rupp, No. 903a, ante. 

1098a. General rule.}——-A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
shee such judgment is pronounced.— 
FRaAYES v. WorMs (1861), 10 C. B. N.S. 149; 
142 E. R. 407. 

1108. Add. Annotation :—Apld. Beatty v. Beatty, 
{19024] 1 K. B. 807, 

1112. Add. Annotation :—Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1118. Add. Annotation :—Consd. Beatty v. Beatty, 
(1924] 1 K. B. 807. 


tight to custody of the child had 
already been settled by a competent 
ct., the Scottish ct. was entitled, before 
ordering delivery of the child, to be 
informed of petitioner’s prenscmene 
for the conveyance of the child to 
Belgrade, & for her reception there.— 
arte YEVITOH v. RADOYEVITOH, [1930] 
S. O. 619.~-SCOT. 


PART XIII. SECT. 3. 


ti, —— —— Court of husband's 
domicil.-—-In a petition brought by 
the wife of a domiciled Scotsman for 
custody of the only child of tho 
inarriage, or otherwise for access, the 
husband maintained that the Scottish 
ct., even if it bad jurisdiction, could 
not oe any effective order. 
The husband, when the question of 
jurisdiction was yalsed, was residing 
in New York, where he held a pro- 
fossional appointment ; ; petitioner was 
living in London, & the child, under 
the care of her paternal grandmother, 
was in France:—Held: the Ct. of 
Session, a8 the ct. of the husband’s 
domict], had jurisdiction to determine 
the questions of custody & access ; the 
mere fact that the parties were outwith 
Scotland did pot render ineffectual any 
decree which it night pronounce since 
such decree being a decision as to 
ue Wi a hea Fre in rem uni- 
binding.-—— ONDER V. PONDER, 

11932] % C. 233.—SCOT. 


PART arid SECT. 1. 

a i.” —— Order conferring rights on 
committe of lunatic.}—-The Heh con- 
ferred upon the committee of a lunatic 
by a oo of Dat lunatic’s domicil, with 
reference to personal are entitled 
to world-wide. ace recognite on.— Re HIcK- 
aon Bor He seas L. 607; 610.1. R. 


PART XIV. SECT, 2, SUB-SECT. 2.—A, 
1084 fil. --—-Where a auit is 
brought on a foreign judgment, it is 
not open to deft. to plead that the ot. 
which passed the judgment had no 





jurisdiction to do we whee he himself 
had submitted to jurisdiction & 
had not challenged Fina — anes PRASAD 
v. GANESHT LAL (1923), I. L. R. 46 
All. 119.—IND. 

1089 i. Hssentials to establishment of 
jurisdiction.)—-Held ; the provisions in 
Jud. Act, 1927 (ce. $3), ss. 51, 52, must 
be confined to actions upon judgments 
obtained in the Province of Q., which, 
according to the principles of inter- 
national law, applicable as between the 
different Provinces of the Dominion, 
are entitled to extra-territorial recogni- 
tion, 1.2. those cases in which the 
ae was porved within the Province 

ven person domiciled & 
oak t peat ie we owed allegiance 
to the laws of Q.—LUNG v. L&E, [1929] 
1D. L. R. 130; 63 0. L. R. 194.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.—C. 


1054 xiv. -+~-A judgment 
on an award obtained in england by 
default cannot be sued on in India, 
since it is not a judgment ‘‘on the 
merits’? within Code of Civil Pro- 
cedure Beg Me of 1908), 8. 13.— 
OPPEN Co. MAHOM pir 
HANEEY, ‘aga 1 A. °C. 482; 

- . O. 127 L. T. 196; 49 a 
R. Ind. App. tr -—-IND. 


1054 — -——.,.]—Deft., who 
was resident & domiciled in Ontario, 
was served there with a writ of sum- 
mons by which an action for the price 
of nad sold & delive 








arose 2 Pat at least in Ontario. 
a no appear & pucerert was entered 

i default. In an action 
udgment brought in 


acon ve hee 
Ontario by same pitt. ainst same 
det, en latter © plead that the 
uchec j 


ca ee was of no effect in 
ntarlo :—Held: the prnous of 
Judicature Act, R. 8. 0 51, 
6%, enacted by an Act ue die re orion 
of "Canada, 1860, must be confined to 
actions upon judgments obtained in 
Quebec which, according to the 


35 


principles of international law are 
entitled to extra-territorial recognition, 
i.e. to those cases in which the writ 
was served within Quebec u Gti & 
person domiciled & resident therein 
& who owed allegiance to the laws of 
Quebec.—LUNG _ v. Te, {1929) 1 
D. L. R. 180; 63 O. L. R. 194.—CAN. 


sbi XIV. SECT. 2, SUB-SECT. 2.—E. 


Jud based on joint 

pelition ~ presente by both parties.}— 
TUHAMMAD A oy ©. CHINTHAMANI 
oe (1929), I. L. R. 52 Mad. 503.— 


PART XIV. SECT. 2, saleaber ie a —F, 


ee e i. iG Erecution Bp Bore of 
orney—Authorising ag appear 
as plaintiff or defendant—Failure of 

agent to appear.}—JANOO HASSAN 
SAIT v. MAHAM OHUTHU (1924), 


An 
I. L. R. 47 Mad. 877.—IND. 


PART XIV. SECT. 2, SUB-SECT. 3. 


o. Read now “ 1098a i.’’ 
pes cn now ‘ 1098a ii.”’ 
a iii. ——-— Presum i weet of final- 
is: dacs finality & conclusiveness of a 
foreign judgment will be presumed in 
favour of a pitt. relying on it, unless it 
: ut 4 issue by deft.’s pleadings, but 
of Appeal in ordering a new trial 
ona allow such amendments to be made 
as will enable deft. to raise the issue.— 
SMITH v. SMITH, ch 2D.L. R. 896; 
2W. W. ih. 388.— 


q. Read now “ 105s iv.” 
. so now ‘* 1098a v.’’ 


AINSLIE v. AINSLIE 
aren et C. L: R. 381; 3. R. 
W. 524: [1927] Argus L. R. 301. 


meres ioe, ]-— Where 
there did not appear to be any differ- 
ence proved between the effect in the 
foreign State & in Ontario of such a 
judgment :—-Held: a decree for ali- 
mony not being an absolute judgment, 
pltf. was not entitled to recover upon 


17* 





Cases 1118a—1147a. ENGLISH AND Empire Dicest SUPPLEMENT. 


1113a. Judgment for payment of sum of money— 
Amount not subject to variation—Alimony.] 
—By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due :—Held: 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country.—BEatry v. Bratry, [1924] 1 
K. B. 807: 93 L. J. K. B. 750; 131 L. T. 
226, C. A. 

1114, Add. Annoialion :—Refd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 


1122a. Judgment founded on immoral agreement. |— 


PAPADOPOULOS y. PAPADOPOULOS, No. 946b, | 
ante. 
H 
1126. For ** No. 383, ante’ read “ No. 1033, ante, 
& Supp.” 


1182. Add. Annoiations :—Apld. Ellerman Lines 
v. Read (1927),44T.L.R.7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 103. 


1135a. -|—Pitfs.’ steamer stranded in the 
Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was | 
given in London in accordance with the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary | 
repairs. Before she was ready to leave, | 
L.. brought an action against the master in 
the Turkish ct. on the ground that the ship | 
was about to be removed without security | 
having been given. By order of the Turkish | 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in | 
London & L. took an oath that security had | 
not been given, the Turkish ct. awarded L. | 
£23,890, L. then disposed of the ship, & | 
pitfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 





the foreign judgment in respect of 
arrears of alimony.—MAGUIRE v. Ma- 
GUIRE 1921), 64 D. L. R. 180: 50 


1186. Add. 


1147. Add. Annotation :—Refd. 


1147a. 


effect to the judgment of the ct. of a on 
foreign State awarding the custody of 
an infant to one of the parents.— Re 


an injunction to prevent the judgment from 
being enforced :—Held: (1) the Turkish 
judgment was invalid; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted.— ELLERMAN LINSs, 
Ip. v. Reap, [1928] 2 K. B. 144; 97 
L. J. K. B. 366; 188 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. OC. 421; 338 Com. Cas, 219, 
C.A.; revag. (1927), 44 T. L. R. 7. 


Annotation :— Generally, Refd. 
Macaulay v. Guaranty Trust Oo. of New 
York (1927), 44 T. L. R. 99. 


1141. For ‘‘ No. 383, ante’ read ‘‘ No. 1033, ante, 


Supp.” 
Jacobson wv. 
Frachon (1927), 44 T. L. R. 108. 


-}~-In an action by buyers against 
foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. :—Held: there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but could reject it, 
& that pltfs.’ case had been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 





by foreign court.}—MANOLOPOULOS 
v. PNAIKFE, (1930) 2D. L. 1. 169; 1 
M. P. R. 366; revsy., [1929] 4 D. L. I. 


O. L. R. 100.—CAN. 


1118 iii. -———,]—PERRY wv. 
Perry, (1924) 4 D. L. R. 1177: 54 
O. L. R. 6135 revsg., [1924] 1 D. LR. 
665: 53 O. L. R. 502.—CAN. 

sa. Judgment made award of courl— 
No notice given to party—No notice 
required by law of country where j 
given.j—In an action in Ontario upon a 
judgment recovered in Holland, It 
appeared that the judgment was pro- 
nounced by a ct. of record & directed 
that an award of arbitrators should be 
executcd after its form & contents 
& in the ordinary way of exccution ; 
& that no notice was given to defts. 
who were parties to the arbn. :—Held : 
the requiroment of notice or no notico 
is a matter of procedure; as it was 
shown that in Holland no notice was 
necessary, the lack of notice did not 
affect the validity of the judgment 
in Holland, which was final & con- 
clusive & could be sued on in Ontario. 
—SToLp & Co. v. BROWNE & Co., 
BT del ae L. R. 703; 66 O. L. R. 








PART XIV. SECT. 2, SUB-SECT. 5. 


_ 1117 1. Orders in_respect of foreign 
infant—-Custody.}—Tho ct. will give 


AYERS, (192112 W. W. R171; affd., 
(1921} 2 W. W. R. 625.—-CAN. 


—-—,J—Scevr, also, Nos. 954 i- 
954 v, ante. 


1117 ii. Appointment of guar- 
dian.]—Where a child, whose parents 
had died, was removed from the 
province of its domicil of origin, ita 
maternal grandfather, resident in that 
province, obtained from the cts. of 
that province letters of guardianship 
of the child & thereafter applied to the 
cts. of the province to which the child 
had been romoved for a writ of habeas 
corpus. The application was granted 
on the ground that, other things bein 
equal, the cts. of one province will 
rocognise the proceedings of the cts. of 
another province in such a@ case.—fRe 
BERGMAN & WALDRON, Fie INFANTS 
Pye a 4D.L.R. 56; 3 WwW. W. R. 





PART XIV. SECT. 2, SUB-SECT. 7. 
1127 i. ———.]—DELAPORTE v. DELA- 
rPoRTR, [1927] 4 D. L. R. 933; 61 
O. L. R. 302.—CAN. 
1138 iii. ——- Not where in- 
volving retrial of queations adjudicated 
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48.— CAN. 


11383 iv. ———.]—MANOLOPOULOS v. 
oe (N.S.), [1929] 4 D. L. R. 48.-— 


1135 ii. ——-- ——.} —If it bo alleged 
& pos that a party has obtained a 
judgment in his favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the real exhibit, or the deliberate 
suborning of a witness to testify to the 
genuineness of false documente or to 
give any material falas testimony, or 
the giving of false oral testimon 
material & relevant to the issues, suo 

udgment if a domestic judgment, can 

set aside in a new action, or if it isa 
foreign judgment the fraud may be set 
up as a defence to an action thereon.— 
LOCKE v. HULETT (Alta.), arf 3 
D.L. R. 572; 2 W. W. RR. 558.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 
°1140 i. What pao to repugnancy 


to “natural justice’—Not merely 
following lex fori—Lex fort different 
from law in force in British India.)}— 
GANGA PRASAD v. GANESHI LAL (1923), 


1 L. R. 46 All. 119,—IND. 


Vol. XI.—Conflict of Laws. 


be impeached, & was a complete defence to 
the English action.—JacoBson v. FRACHON 
(1927), 1388 L. T. 386; 44 T. L. R. 108; 
72 Sol. Jo. 121, C. A. 


1151. Add. Annotation :—Consd. Salvesen (or 


Cases 1147a—1243b. 


ties for Enforcement) Act, 1920 (c. 33).J— 
See HUSBAND & WIFE, No. 6233b.”’ 

1241a. Judgment severable.] — RAvULIN v. 
FISCHER, No. 1120, ante. 

1243a. ——— Since constitution of Irish Free State.] 





von Lorang) v. Austrian Property Adminis- 


trator, [1927] A. C. 641. 
1170. Add. 


95 L. J. K. B. 1015. 


1195. Add. Annotations :—As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. ©. 848; Salvesen (or von Lorang) v. 
Austrian Property Administrator, 


A. C. 641. 
1205a. 





72. 


1214. After this case add ‘‘ See, also, Estopret, 
Vol. XXI., pp. 154-156, Nos. 165-190.”’ 


1240. Add. Annotation :—Consd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1241. After the last cross-reference following this 

Maintenance order made in 

Dominion—Under Maintenance Orders (Faclili- 





case add § 


PART XIV. SECT. 3, SUB-SECT. 1.—A. 


sa. General rule.J—As tho judgment 
was binding on the parties in California 
it was binding on the parties in British 
Columbia, & the judgment of the State 
of California having been praved to 
the satisfaction of the British Colunibia 
et., the rights of the pltfs. under the 
California judgment should be im- 
plemented & rendered effective. - 
ANDLER v Duk, [1931] 3 D. L. RR. 
5613 48 B.C. RR. 5493) verted, [1932] 
LW. W.R. 257; 20. . 1k. 19.—CAN. 

1155 iti, ---In an action 
in Manitoba upon a foreign judgment 
the fact that defences have been raised 
& tried in the foreign ct. does not 
prevent their being raised & tried 
again, but there is a discretion in the 
ct. to allow the defences or to strike 
them out on the ground of ombarrass- 
ment or delay: the fact that the case 
has been tried out in a foreign ct., that 
an unsuccessful appeal has been taken, 
or that @ consent judgment has been 
entered will have a very strong bearing, 
but in each case the discretion must 








be exercised upon the merits of that 
case alone.--CALLAGHAN v, NICHOLIA, 
[1921] 3 W. W. R. 476; 31 Man. L. R. 
331 ——-CAN. 

1167 v. ——— ——-- ———- ——_..}-- The 
ot. will not entertain defences in an 
action on a foreign judgment that 
should havo been raised in the foreign 
ot. or which might properly have been 
made the subject of appeal in the 
foreign jurisdiction.— Hutton v. DENT 
(1922), 70 D. lL. R, 582.—CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.— A. 

1189 i. What is foreign judgment in 
rem— Adjidication on distribution of 
personal ertute.)—Whero a ct. of the 
country of domicil adjudicates upon 
the distribution of personal propert 
that adjudication is binding upon all 
the world & is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
determine whether its own proceedings 
are tn rem or merely in personam, & 
when that ct. dotermines that its pro- 
ceedings are t7 rem all foreign cts. must 
so treat the procecdings, although they 
would not be so recognised by the law 
of the country where the judgment is 
set up.—JONES ¢. SMITH, ji02t) 2 
D. L. R. 790; 660. L. R. 650.—CAN. 


Annotation :—Refd. 
Liability Assce. v. Sedgwick Collins (1926), 


Inquiry abroad into loss of ship— 
Report not confirmed by governor of colony.]} 
—Held: the inquiry was not conclusive.— 
Re QUEEN OF THE THAMES (1872), 36 J. P. 


—Judgments Extension Act, 1868 (c. 54), 


ceased to operate in Southern Ireland on 


Employers’ 


117, C. A. 





1243b. 
(1927) 





Dec. 5, 1922.—WaAkKELY v. TriumPpH CYCLE 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
180 L. T. 269; 40 T. L. R. 15; 68 Sol. Jo. 


Annotations -—-Folld. Banfield ». Chester (1925), 94 J.. J. K. B. 
805. Refd. Performing Right Society v. Bray U. D. C., 
[1930] A. C. 377. 


.]—Judgments Iixtension Act, 


1868 (c. 54), has, since Dec. 5, 1922, ceased 


to apply to the Irish Free State. <A certificate 


of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 


Semble: such certificate will be registered in 


PART XIV. SECT. 4, SUB-SECT. 1. 


1215 iv. —.}+—Re HAMAR, 
Kz p. MoGuintry & Co. (1921), 63 
D.L. R. 241; 2C. B. R. 137.—CAN. 


HOuGHTON, [1923] 2 W. W. R. 553; 
33 Man. L. R. 166.—CAN. 


PART XIV. SECT. 4 SUB-SECT. 3. 


sb. Action in Ontario against Onlario 
administrator—On foreign judgment 
against forcign administrator.J—Where 
adminixtrations are granted to different 
persons in different states, they are su 
far deemed independent of each other 
that. a judgment obtained against one 
will furnish no right of action against: 
the other, to effect assets received by 
the latter in virtue of his own ad- 
ministration.— BONN tv. NATIONAL 
Trust Co., (1930) 4 D. L. R. 820; 65 
O. L. KR. 633.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 5. 

sd. Effect of—Foreign decree of 
divorce.J}—-On a petition for divorce 
it was shown that a decrce of divorce 
to the partics had been granted by a 
foreign ct. on the cross-complaint 
of petitioner herein, that resp. subse- 
quently married the co-resp. in said 
suit, & that petitioner had allowed 
12 years to elapse without doing any- 
thing to question the validity of the 
foreign decree :—Held: coven though 
that decreo was invalid here, tho 
petition should be dismissed on tho 
grounds that petitioner had been 
* accessory to ” the adultery of which 
he now complained & had been guilty 
of ** unreasonable delay ’’ in presenting 
his petition.—LITTLK v. LITTLE, [1930] 
3 W. W. R. 222; 39 Man. L. R. 170; 
revad., {193111 W. W. R.5: 1D. L. RB. 
823; 39 Man. L. LR. 2614.—- CAN 


PART XIV. SECT. 5. 

(238 iii. }—While her 
husband, who had deserted her, was 
domiciled in Alberta, pitf. obtained 
against him in Colorado, where they 
had formerly lived, a ju ent in the 
nature of a decree of judicial separa- 
tion & alimony. She sued in Alberta 
on that judgment, but abandoned that 
claim & asked for relief under an 
alternative claim for eameny :—Held : 
she was not estopped by the foreign 
judgment, & alimony granted.—DETRO 
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Se enanatmamemanel Cee neared 
e 


the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simpliciter under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868.—BANFIELD v. CHESTER (1925), 94 
L. J. K. B. 805; 1383 L. T. 623; 41 7. L. R. 
563; 69 Sol. Jo. 692, C. A. 


v. DETRO, [1922] 3 W. W. R. 690; 70 
D. L. R. 61,.—CAN. 

ki. ——— Identity of subject-matter— 
Onus of proof.|}—QUICKSTAD vt. MCNEILL, 
(1932] 4D. L. RR. 427,—CAN, 


PART XIV. SECT. 6. 


1241a i. Effect of judgment to be 
considcred by enforcing court—QJ udgment 
severable.]—The Judgment of a foreign 
ct. comprising two parts, one of which 
may be enforced in Cunadian cts., 
but tho other not, {is deemed to be 
severable, & one part will be enforced 
though the other rejected. 

It is the duty of the ct. to decide 
for itself the substance of the right 
sought to be enforced, irrespective of 
the opinfon which may have been 
expressed by the foreign ct.—- BURCHELL 
©. BurcoeLyL, (1926) 2 1D. L. R. 595; 
68 O. L. R. 515.—CAN, 


PART XIV. SECT. 7, SUB-SECT. 1.—A. 


12438ai. To what judgments <Act 
applicable—Since constitution of Irish 
Free State.jJ-—Tho certificate of an 
English judgment may be registered 
under Judgments Ixtension Act, 
1868 (c. 54), in the Jrish Free State.— 
GIkvus v. O’CONOR, [1924] 2 I. R. 182. 


PART XIV. SECT. 7, SUB-SECT. 2. 


sm. jy registration of English High 
Court judgment—No _ submission tn 
jurisdiction.|—In a suit for divorcee in 
the Divorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
of a co-respondent residing in New 
Zealand, in error & without any in- 
structions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered in the 
Supreme Ct. so that it might be en- 
forced in New Zealand :—Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the jurisdietion of that 
ct.; (2) even if such entry of appear- 
ance did amount to submitting to the 
High Ct.’s jurisdiction, it would not 
be just & convenient for the judgment 
to be enforced in New Zealand.— 
REDHEAD wv. Repican & CROTHERS, 
[1926] N. %. L. R,. 131.—N.Z. 


aco, Reciprocal Enforcement of Judg- 


1277a. 


1292a. ——— 


ments Act, 1925—-Scope of Act.}—Re- 1 D. 

ciprocal Enforcement of Judgments 403.—CAN. 
Act, 1925, does not permit the registra- 
tion of a judgment obtained in a 
province or territory of the Dominion 
of Canada to which the Act applies 
unless the judgment {is one which 
rotate enforced by action thereon 


the judgments to which it applies any 
leas “‘ foreign ** ju 


ste Beaty eta 
ea of priva rnational law as 
the recognition to be given to foreign oe judge, or one of the queue A eda lived in U.S., bu 


: a statement 
dgments. Therefore a judgment writing that the ct. has 


within the meaning of the Act, against 

cou aunement may ue obs agi al 
REDIT EN’s RUST distinguished om the 

ASSOON., LTD. v. RYAN (Alta.), [1930] whether the right has been absolutely FLETCHER (1889), 
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1262a—1807b. ENGLISH AND Empire Diaest SUPPLEMENT. 


KinepomM AND Dominions (p. 471). 
Order to secure lump sum.|—See HusBAND 
& WIFE, No. 5469a, post. 


SUB-sEcT. 2.—OFr Superior Courts oF UNITED 1262a. Date from which interest runs—No date 


fixed in judgment.]——DovuGLas v. FORREST, 
No. 1044a, anie. 


Part XVI.——Practice and Procedure. 


1272a. Not payment under garnishee order 


in England.]}—Swiss BANK CORPN. v. BoHH- 
MISCHE INDUSTRIAL BANK, No. 1307a, post. 


-]—(1) Questions of procedure are to 
be determined by the lex fori, not by the lex 
loct contractus. 

(2) Sembdle: set-off is matter of procedure, 
&, as such, determinable by the lex fori.— 
MACFARLANE v. Norris (1862), 2 B. & S. 
783; 31 L. J. Q. B. 245; 6 L. T. 492; 9 
Jur. N.S. 74; 121 BE. R. 1263. 





Annotation :—As to (2) Refd. Maspons y Hermano v. Mildred 
(1882), 9 Q. B. D. 530. 


1285a. ——— Foreign receivers or assignees in bank- 


ruptcy.|—Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England.— 
MACAULAY v. GUARANTY TRustT Co. or NEw 
YORK (1927), 44 T. L. R. 99. 


1289. Add. <Annotation:—Refd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


1290. Add. Annotation :—Refd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


-.|—WRIGHT v. SIMPSON 
(1802), 6 Ves. 714; 31 E. R. 1272, L. C. 








Annotations :—Consd, Newton v. Chorlton (1853), 2 Drew: 


333. Refd. The Vreede (1811), 1 Dods. 1; Pennell v. 
Roy (1853), 3 De G. M. & G. 126; Jackson v. Digby (1854), 
2 W. R. 540; Strong v. Foster (1855), 4 W. R. 151; 

adden v. M‘Mullon (1860), 4 L. T. 180; Bailey v. 
Edwards (1864), 4 B. & 8. 761; Belfast Banking Co. v. 


Stanley (1867), 15 W. R. 989; Liverpool Marine Credit 
Co. v. Hunter (1867), L. R. 4 Eq. 62; Barber v. Mackrel] 
(1892), 68 L. T. 29. 


1306a. Governed by lex fori.}—MACFARLANE v. 


Norris, No. 1277a, ante. 


1807. Add. Annotations :—Distd. Swiss Bank Corpn. 


v. Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 183 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 


rta. The Act does not make 


tly enforceable than before the 


ed in another province, under 


rules thereof permitting service HARRIS ¥. GARSON per sy $7 
ex juris, against a deft. who was not 682; 49 N. B. R. 91. N. 
resident or present in that province 
& did not submit to the jurisdiction of 

e ct. by contract: or appearance is 
pot one which is registrable under the 


PART XIV. SECT. 8. 

12541. Authentication 

court—Or signature o 
satisfy Evidence Act, 

8s. 58, if the document sought to be 

proved be a foreign judgment, the damages within f 


authenticated cop 


dgments or any moro Geaied with the seal ne ot an ohlen 


the ct. in which 
the original is filed, or, in the event of Fitf. claimed $20,0 
such ct. having no seal, be signed b deft., the cause of action being criminal 


PART XVI. SECT. 1. 

1266 i. What are matters of procedure for his own coe get A that night, with 
——Disability to sue—Statutes of limtia- intent to defraud pitf. of the da 

he had sustained :—Held: in caving 


1307a. Garnishee proceedings-—- Payment of debt 


situate in England——-Recognised by inter- 
national law.}—Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. :— 
Held: the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishée order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 
The debt in this case is situate in England, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (BANKESs, L.J.).—Swiss BANK 
CORPN. v. BOHHMISCHE INDUSTRIAL BANE, 
[1923] 1 K. B. 678; 92 L. J. K. B. 600; 128 
re T. 809; 39 T. L. R. 179; 67 Sol. Jo. 423, 
e A. 


Annotations >—Apld. Employers’ Liability Aasco. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. 
Richardson, [1927] P. 228. 


1807b. 


Consd. Richardson »v. 





———- ——.]— Defts., a co. incorporated 
in Russia, had a branch office in London, & 
had registered C. as their agent to accept 
service of any judicial process that might be 
issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on C., & in 
default of appearance judgment was signed 
against defts. Plitfs. having obtained a 

arnishee order nisi to attach a debt due to 

efts. from third parties in England :— 
Held: asthe debt owing from the garnishees 
to defts. was governed by English law, pay- 


L. R. 280; [1829] 3 W. W. R. extinguished, is one of procedure only, 


& is governed wholly by the lex fori.— 

COLONIAL INVESTMENT & LOAN Co. ¥. 

MARTIN (Man.), Le 3D. L. R. 360; 
r) 94,.—-CAN. 


seal of (1927) 2° W. W. 
uage.}-—-To 
B., c. 127, PART XVI. SECT. 8, SUB-SECT. 1. 
sd. —— Liability to action for 


iction—A tlempt 


to return to icy of reside aa 
amages m 


conversation with pees wife. Deft. 
A sea ad Eat 
ass mporary purpose when . ha 

eg acpented under an order te hold to bail. 

oe us /Pltf. in his affidavit sworn on Jan. 30, 
on which the order was granted, stated 
that deft. had arrived in Toronto that 
morning, & that he intended to leave 


A partnership isnot a“ person,” tion.}—The question whether the 


barred by a atacute of limitations, as 


1 
enforcement of a right of action is Ontario he was not doing so with inten 


to defrand pltf., & was therefore 
question entitled to be discharged. Rick v. 
13 P. 46.-—CAN. 


Vol. XI.—Conflict of Laws. Cases 1807b—1378a. 


ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute.—SEpDGwick Coxmnins & Co. 
v. Rossi INSURANCE Co. oF PETROGRAD, 
{1926] 1 K. Bo 1; 908 L. J. K. B. 73 188 
L. T. 808; 41 T. L. R. 663, C. Aw; affd. sub 
mom. EMPLOYERS’ LIABILITY ASSURANCE 
CoRpNn. v. SEDGWICK CoLLIns & Co., [1927] 
A. ©. 95, H. L. 


Annotations :—Consd. Lazard Bros. & Co. v. Banque Indus- 
trielle de Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. Refd, Sabatier v. Trading 
Co., [1927] 1 Ch. 495; First Russian Insee. v. London 
& Lancashire Insce., [1928] Ch. 922; Rte Russian & 
English Bank (1932), 48 T. L. R. 282, 


1808. Add. Annotation :—As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 

1809a. Rights of mortgagee of ship under 
French hypothéque—Claim for necessaries.] 
—According to French law, the mtgee. of a 
ship under a French hypothéque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (ec. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypotheque upon the 
ship :——Held: as the rights under the 
hypothéque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rem, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees.— 
THE CoLoraAno, [1923] P. 102; 92 L. J. P. 

100; 128 L. T. 759; 16 Asp. M. L. C. 145, 





Annotations :—-Distd. The Zigurds (No. 1) (1932), 48 T. L. R. 
556. Refd. Republica de Guatemala vr. Nunez, (1927) 1 
K. B. 669. 

1309b. Rights of ‘‘ship’s creditors ’’ under German 

code-—As against mortgagee & other neces- 
saries men.j—A German firm supplied bunker 
coal to a Latvian steamship in a German port 
under a contract which was said to confer 
upon them a status known to German Jaw as 
that of ‘“ship’s creditors.”” The ship was 
subsequently arrested in England at the suit 
of other necessaries men & sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 
men, & these, as well as the German firm, 
in due course obtained judgment, in default 
of appearance, against the proceeds of the 
sale of the ship. On a motion to determine 
priorities it was argued for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Code, by which 
‘‘ ship’s creditors ’’ were given priority not 
only over other necessaries men but also over 
a mtgee., & also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners:——- Held: any _ rights 

ossessed by the claimants under German 
aw were of no value unless & until they were 


enforced by the arrest of the vessel in the 
(ierman cts. ; the question of priorities must 
he determined by the lcx fori, under which 
the claimants as necessaries men had no 
maritime lien or special rights over the heads 
of a mtgee. or other necessaries men.—THE 
Z7icurps (No. 1), [1932] P. 113; 101 L. J. P. 
75; 48 T. L. R. 556. 

1318. Add. Annotation :—Distd. London, 
[1931] P. 14. 


1315a. ———_ Action relating to same subject- 
matter.]—An action in personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the Z. against the owners of 
the G. Subsequently the owners of the G. 
commenced proceedings in rem in England 
for the damage to their vessel against the 
owners of the Z. & under threat to arrest 
obtained security from the owners of the Z., 
who thereupon applied by summons to stay 
the proceedings in the action in England :— 
Held: the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Domjnions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted.—THe LOoNpDON, [1931] 
P. 14; 100 L. J. P. 57; 144 L. T. 3875; 47 
T. J. R. 170; 18 Asp. M. L. C. 180. 


1328. Add. Annotation :—-Consd. The Golaa, [1926] 
P. 103. 


The 


1831. Add. Annotation :—Refd. Hillerman Lines v. 
Read, [1928] 2 K. B. 144. 

1882. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. J—ELLERMAN Lings, Lrp. v. READ, 
No. 1135a, ante. 

1340. Add. Annotations :—Consd. Ellerman Lines 
», Read, [1928] 2 K. B. 1443 Re Vocalion 
(Foreign), Ltd. (1932), 148 T. lL. RR. 525. 

1345. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 
of settlement.]~—WILSON wv. WILSON (1895), 
Times, Feb. 14 & Mar. 5. 

1351. Add. Annotation :-—Consd. Vardy v. Smith 
(1932), 48 T. L. R. 661. 

1370. Add. Annotation :—Consd. Re Vocalion 
(Foreign), Lid. (19382), 48 T. L. R. 525. 
1372. Add. Annotation :--—-Consd. Re Vocalion 
(Foreign), Lid. (1932), 48 T. L. R. 525. 


1378. Add. Annotation :—N.F. The London, [1931] 
YP, 14. 

















1378a. .|\—In respect of a collision in 
the Red Sea the owners of the J. issued a 
writ in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M. instituted a cross- 
action against the owners of the J., also in 
Heypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
under protest. & set down a motion to set 
aside the writ. In Dec. the owners of the 
M. discontinued their cross-action in Hgypt : 
—Held: if the cross-action had still been 
ending the owners of the M. might have 
een put to their election, but as they had 
already elected there was no justification for 
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staying the action in England, merely because 
they wero defts. to an action in another 
country in respect of the same subject- 
matter.—THE JANERA, [1928] P. 55; 97 
L. J. P.58; 138 L. T. 557; 44 T. L. R. 193; 
17 Asp. M. lL. C. 416. 


Annotation :—Distd. The London. [1931] P. 14. 
1878b. Action in rem in one country—Whether 


stayed pending proceedings in personam by 
defendant in another country. ]—THE LONDON, 
No. 1315a, ante. 


1379a, ——— ——— ——__ —__.}—In 1924 pltfs. in- 


stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England; & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 :—-Held: having 
obtained bail & so releasea the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside. —THE GOLAA, [1926] P. 103; 
95 L. J. P. 60; 1385 L. T. 208; 42 T. Iu R. 
414; 70 Sol. Jo. 776; 17 Asp. M. L. C. 35. 


1380. Add. Annotations :—Ditstd. The Juno (1922), 


128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Refd. 
The Goulandris, [1927] P. 182. 


1383a. aioe 


ENGLISH AND Emprre Digest SUPPLEMENT. 
1888. Add. Annotations :—Folld. The Juno (1922), 


uae L. T. 671. Refd. The Golaa, [1926] P. 
103. 


]—~On June 13, 1922, a 
British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land :—Held: no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.—TuEe Juno (1922), 128 L. T. 
671; 16 Asp. M. I. C. 118. 








1381. Add. Annotation :—Consd. The Juno (1922), 1387. Add. Annotation :—Refd. Bristol Corpn. v. 


128 L. T. 671. 


PART XVI. SECT. 5, SUB-SECT. 2.—B. 

b i. Indian courts.|—The case of 
Carron Iron Co. ¥. Macluren is not an 
authority for the proposition that u 
ct. will not grant an injunction against. 
@ person who is not within its juris- 





Virgin, [1928] 2 K. B. 622. 


diction, so that he would be subject to 
Petia position of otc in adie the 

‘he position of cts. In India inter se 
is quite different from that-of English PART XVI. SECT. 6, SUB-SECT. 2. 
ets. as regards foreign cts.—A. MILTON s. Add “varied on appeal, 4 A. R. 
& Co. v. OSHA AUTOMOBILE ENGINEER- 267," 


ING Co. (1930), T. L. R. 57 Cale. 1280.— 
IND. 
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CONSTITUTIONAL LAW. 
Part I1.—The Title to the Crown. 


2. Add. Annotation :—As to (2) Consd. China Navigation Co. v. A.-G. (1932), 48 'T. L, R. 375. 


Part Ill_—Relations between 


Ta. 


53. 
54. 
58a. 


79. 


80. 


b §. To govern & protect—Statutory 


right 


pensat 
motion—Loss of right by recovery from 
insurer.]——-LEEN 0. EXECUTIVE 
(PRESIDENT), [1028] I. BR. 408.—-IR. 





In foreign parts.|—There is no legal duty 
on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost shall be 
borne by those asking for it. 

Pitfs., an Inglish shipping co. trading in 
the China seas, requested the Crown to 
provide armed guards to be placed on board 
their ships as a protection against internal 
piracy, which was a serious menace at the 
material time. Armed guards baving been 


the Crown and the Subject. 


17. 


provided on the terms that they should be 
paid for by the pltfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment :— 
Held: there was no duty on the Crown to 
afford military protection to pltfs. in foreign 
parts, & if it did afford protection it was 
entitled to do so on such terms as it thought 
fit.—CHINA NAVIGATION Co., rp. v. A.-G., 
[1982] 2 K. B.197; 101 L. J. K. B. 478: 147 
1. T. 22; 48 T. L. R. 375, C. A. 


Add. Annotation :-—Refd. Falcon v. 
Players Film Co., [1926] 2 K. B. 474. 


Part IV.—The Royal Family. 


25. Add. Annotation :—Refd. Re Mason (1928), 97 L. J. Ch. 321. 


Part V.—The Royal Prerogative. 


Add. Annotation :—As to (2) Consd. Nadan v. 
R., [1926] A. C. 482. 

Add. Annotation :—-Refd. Nadan v. R., [1926] 
A. ©, 482. 

Crown cannot seize subject’s property with- 
out compensation—-What amounts to seizure.] 
—-Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where, 


Part VI.—The Crown in 


Add. Annotation :—Refd. A:-G,, 
[1930] 1 Ch. 566. 


Nixon v. 


Add. Annotations :—Refd. Brown v. Dagen- 


PART III. SECT. 1. 81 ij. 


to com jor civil com- 
t COUNCIL 


notice :—/Held + 


to recover his six months’ 
(2) the Crown was not Hable for interest. 


Annotations :—Refd. Ensign Shipping Co. ». I. R. 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed, carry with it at common law any right 
to compensation.—FRANCcE FENWwIcK & Co. 
v. R., (1927) 1 K. B. 458; 96L. J. K. B. 144; 
ne L. T. 358; 43 T. L. R. 18; 32 Com. Cas. 
16. 


Comrar, 


(1927), 139 L. IT. 111: Ensign Shipping Co. v, I. RK. Comrs. 
(1928), 12 Tax Cas. 1169. 


81. 


manager of a railway under a con- 
tract made with the Govt. to be 
a etated salary & six months’ salary 
if at any time he should be dismissed 
without notice, was dismissed without 
he was entitled 


relation to the Executive. 


ham U. C., [1929] 1 K. B. 787; Nixon v. 
A.-G., [1930] 1 Ch. 566. 


Add. Annotation :—-Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


which was created by 13 & 14 Geo. 5, 
c. 62. By 20 & 21 Geo. 5, c. 25, the 
above statute was repealed, two new 
tribunals formed, R.’s osition 
in consequence abolished. RK. now 
claimed that, as he was re-appointed 
in 1928 for five years, he is entitled to 
recover froim the resp. the balance of 
his salary for the unexpired term. No 


-~J— PIif., 
aid 


Wagon ; 


PART VI. SECT. 2, SUB-SECT. 1. 


76 1. Public officers & servants 
generally—Suspension of-—-Holding of 
inquiry—Cou cannot — interfere.)-— 


Someruoutr v. UNION GOVERNMENT 
(MINISTER OF JUSTICE), [1926] App. D. 
295.—S. AF. 


--NOBLE vv. NEWFOUNDLAND GOVERN- 
A a 8 Nfld. L. R. 671, 601.— 


81 iii. -/—R. was, by 
Order in Council, appointed a member 
of the former Federal Appeal Board, 


4} 





am SE 





provision was made in the repealing 
statutes with regard to such payments : 
Held: (1) oxcept where there 

statutory provision for a higher tenure 
of office, or, that the power of the 
Crown is otherwise expressly restricted, 
the Crown has by law authority to 


Cases 83—1396a. 


83. 


add as follows :— 


——— Extension of British jurisdiction in British 
protectorate.]—See DEPENDENCIES, No. 10a. 


-—— Effect of recitals in.]—See EsTopprr., Vol. 


XXI., p. 3381, No. 1247. 


107. Add. Annotation :—Refd. Eshugbayi Hleko 
v. Nigeria Government, [1928] A. C, 459. 

110. Add. Annotation :—Refd. Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 

122. Before this case add ‘“‘ See, also, OROWN 
Practics, Vol. XVI., pp. 481-491.” 


dismiss at pleasure, either its civil or 
nulitary officers, a condition to that 
effect. belie an implied term of the 
contract of service ; (2) it is a settled 
principle of law that public office is a 
distinctive thing & is not contractual 
in iis nature.—REITLLY tv. R.. [1932] 
Ex. C. R. 143 affd., (1982) 3 D. Ia Wt. 
529; S.C. KR. 597.-- CAN, 

83 ii. .}—Apart from 
some egpecial statutory proven: no 
action will lie against the Crown for 
the wrongful dismissal of a servant of 
Govt. This rale of law is based upon 
public policy & the prerogative right 
of the Sovereign. In Government of 
India Act, 1919, s. 968, the words 
* subject to the provisions of this Act 











Add. Annotations :——Consd. China Navigation 

Co. v. A.-G. (1932), 48 T. L. R. 375. 

Brown v. Dagenham U. C., [1929] 1 K. B. 

737; Nixon v. A.-G., [1930] 1 Ch. 566. 

85. Add. Annotations :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. 
Nixon v. A.-G., [1930] 1 Ch. 566. 

86. Add. Annotation :—Consd. China Navigation 

Co. v. A.-G. (1932), 48 T. OD. R. 875. 


100. After the cross-reference following this case 


& of rules made thereunder every = 


person in the Civil Service of the 
Crown in India holds office during 
His Majesty’s pleasure,’”’ read together 
with r. 14 of the rules regarding the 
Civil Services in India made by the 
Secreta: of State providing for— 
oe aaa ol Sa wigan inquiry, indicate 
hat ce formalitics must be 
observed before a civil servant can be 
dismissed. In so far as these formali- 
ties aro alleged not to have been 
followed, pltf. has a cause of action.— 
BaRONI v. SECRETARY OF STATE FOR 
co (1929), I. L. R. 8 Ran. 215.— 


Cc i. - - Ordinance made under 
Northern Territory Acts.}--Plitf. was a 
classified officer in the public service of 
Queensland in 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, & he continued to hold the 
position until 1921, when the Governor- 
General in Council dispensed with his 
services :—Zield > the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinance No. 6 of 1913, made under 
the above Acts, & not under Common- 
wealth Public Service Act.—TROWER 
vw. THE COMMONWEALTH (1924), 34 
Cc. L. R. 587.—AUS. 


fi. Effect of Government of 
India Act, 1919.}-—Govt. of India Acta, 
1919, s. 96n, doea not abrogate the 
right of the Crown to dismiss its civil 
servants at its pleasure, but reiterates 
that right & enactea that the same is 
only limited in so far as there are 
definite & special or particular rules 
laying down the method by which, or 
the circumstances in which, that right 
is to be exercised.—BIMALACHARAN 
BATABYAL v. INDIAN MUSEUM TRUS- 
on (1929), I. L. R. 57 Cale. 231.—~ 





ee ee 


fii, -—— Failure to obeerve 
conditions precedent --Remedy. J—W here 


Refd. 


EnauisH AND Empire Digest SUPPLEMENT. 


136a. Statement of fact—Whether binding on 
court.|—Where a collision took place in the 
Bristol Channel, some 104 or 124 miles from 
the English coast & 94 or 74 miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
within the fauces terre & within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, & on appeal, the ct. was informe 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 


by 


spot where the collision was alleged to have 


occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :——Held: (1) (ATKIN & LAWRENCE, 
L.JJ.) the statement of the A.-G. was 
binding on the ct.; 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 


(2) (BanKzEs, L.J.) 


general trend of modern jurists to limit the 


a public servant has been discharged 
contrary to Act 27, 1923, that is to say, 
where the statutory conditions prece- 
dent to his lawful discharge have not. 
beeu observed, he is entitled, not.with- 
stunding that his discharge is a nullity, 
to claim damages against the Crown for 
wrongful dismissal & is not limited to 
the remedy of having the irregular 
procedure set aside or the proper pro- 
cedure euforced. 

A Minister of the Crown, in dls- 
charging or purporting to discharge a 
public officer under Act 27, 1923, does 
not act as a servant of the Legislature, 
but) as a servant of the Crown.— 
BRAMDAW uv. UNION GOVERNMENT 
(1931), 52 N. L. R. 57.—8. AF. 

g i. Retirement by Order in 
Councu—No office named in Order— 
Retirement from all public offices.}— 
BrYcE v. R. (Can. Ex.), (1929) 3 
D. L. R. 138.—CAN. 





PART VI. SECT. 8. 

100 i. Order in Council—Under War 
Measures Act, 1914, 8. 6—VFalidity. |j-— 
PUGSLEY v. GARSON, p. 383, post.— CAN, 

100 ii. Under Dominion Lands 
Act, R. S. C., 1886 Cc. 54)— Validity. |— 
STARLEY v. NEW MCDOUGALL-SEGUR 
O1L Co., [1927] 2 W. W. R. 379; affd., 
{1927] 3 W. W .R. 464.—CAN. 

100 iii. ——— Whether contract con 
stituted.}—Held: Orders in Counci 
issued pursuant to 46 Vict. c 17 
ss. 49 & 50, authortisi the Minister 
of the Interior to grant licenses to cut 
timber, did not constitute contracts 
between the Crown & proposed licensees, 
such Orders in Council being revocable 
by the Crown until acted upon by the 
granting of licenses under them.— 
oo %, R. (1894), 23 Ss. C. R. 488,— 





100 iv. —— -——.}—STEWART v. 

100 v. Based on mistake of fact 
——Whether binding on Crown.}—The 
Crown is not bound by an Order in 
Council passed inadvertently on 
mistake of fact.—QUEBEC, MONTREAL 
& SouTHERN Ry. ov. R. (1914), 15 
I’xch. C. R. 237.—CAN. 
_ 100 vi. ——— Sufficient memorandum 
in writing of rc ghee }—Held: an 
Order in Council ought to be regarded 
as a sufficient expression in writing of 
an agreement to pay on the part of the 
Crown.-—LAMARRE & Co. v. R., [1923] 
Exch. C. R. 174.—CAN. 

100 vii. —— <Authorising contract— 
Scone of authority.}—Held : an Order 
in Council authorising the Minister to 
enter into a contract for the removal 
of clay, sand & eeavel, tendered for at 
a given price, does not carry with it 
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width of the fauces terre within which there 
was territorial sovereignty, the ct. should 


any authority to add anything to or 
to vary the scope of the contract 
beyond the ambit of the Order in 
Council. The introduction of a clause 
purports to be part of the anthorised 
contract, throwing upon the contractor 
the obligation to remove, at the same 
rice, material of another class than 
hat mentioned in the Order in Council, 
is beyond the authority conferred by 
said Order in Council.—NATIONAL 
Doox & DREDGING CORPN., LTD. v. 
R., {1929} Ex. C. R, 40.—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


am. Whether power to begin action in 
county court by information.}-—R. »v. 
CoumMAN, [1930] 1D. L. R. 523; [1929] 
3 W. W. R. 385; 52 Can. 0.0. 186: 
38 Man. L. R. 330.—CAN. 


so. Department of Attorney-General— 
Manitoba Temperance Act, 8. 68.}— 
The Department of the A.-G,. referred 
to in the above sect. is to 
tinguished from _ the 
(THOMPSON) v HAMMATT 
{1926] 3 W. W. R. 350.—CAN, 


sp. Meaning of-—in statute.J— 
Wherever the words ‘ Attorney- 
General” are used without qualifica- 
tion in a code or in a statute of Quebec, 
they have reference to the Attorncy- 
General for Quebec.——PEOPLE’s Houp- 
ING Co., Lrp. v. A.-G. OF QUEBEC, 
{1931} Ss. C. R. 452,—-CAN. 


sq. Misapplication of powers dele- 
gated Provincial Legisluture.}-— 
Tho delegate of a provincial Legis- 
lature can no more usurp indirectly 
the functions of the Parliament of 
Canada than can the Legislature itself, 
& it is the duty of the cts. to interfere 
to protect the subject from such an 
illegitimate exercise of powers founded 
upon oblique motives. On appeal 
from the dismissal of an action for an 
injunction restraining the defts. from 
tuking further  procecdings under 
Security Frauds Prevention Act, 1930 
in alleged pursuance of “ delegated 
authority ’’ under sect. 10 of said Act: 
delegated representative had nmn- 
constitutionally misapplied the powers 
delegated to him, in that the purpose of 
his proceedings was to aid a criminal 
prosecution, something which was not 
contemplated by the Act, with the 
result that the federal field had been 
just as much invaded, even if indi- 
rectly, as if the primary Invasion had 
been accomplished y by the 
passing of an Act which in its terms 
was @ violation of the B. N. A. Act.— 
MoGHE v. POOLEY, [1931] 8 W. W. R. 
65,140; 41). L. R. 475; 56 Can. GC. C, 
325; 44 B.C. R. 388.—CAN, 


Vol. XI.—Constitutional Law. 


be guided by the information so ave 
Top Facurnns, [1927] P. 811; 96 L. J. P. 
188; 188 L. T. 30; 438 T. L. R. 746; 17 
Asp. M. L. C. 826; sub nom. THE FAGERNES, 
CoRNISH Coast (OWNERS) v. SOCIETA 
Aaa are DI NAVIGAZIONE, 71 Sol. Jo. 


136b. er 
418a, post. 


152. Citations :—For “ [1920] 1 Oh. 107” read 
“ 11921] 1 Ch. 107.” 


153a. Admiralty—Action against—Description in 
writ.}—By 1 & 2 Geo. 4, c. 93, 5s. 9, the 
principal officers & comrs. of the navy for 
the time being were empowered to bring & 
maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, & to bring, maintain, or 
defend any other action in respect of the said 
Jands, etc.; & it was enacted that, in any 
such action, they should he called by the 
name of ‘‘ the principal officers & comrs. of 
His Majesty’s navy,” without naming any 
of them; & that such action or suit should 
not abate by the death, resignation, or 
removal of such comrs., or any of them. By 
subsequent statutes, the powers & authorities 
of those comrs. were transferred to & vested 
in ‘the comrs. for executing the office of 
Lord High Admiral of the United Kingdom.”’ 
A writ of summons, addressed to ‘‘ the comrs. 
for executing the office of Lord High Admiral 
of the United Kingdom,” requiring them to 
appear in an action of debt at the suit of the 





.]—ENGELKE v. MUSMANN, No. 


Cases 136a—240a. 


pltf., was served upon A., one of the comrs., 
& upon no one else. Upon a motion, on 
behalf of A., to set aside the writ, & the copy 
é& service thereof, for irregularity, the - 
davits disclosed that the action was brought 
to recover arrears of half-pay alleged to be 
due to pitf.:—Held: that it was not com- 
petent to the ct., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not ; 
for that, inasmuch as 1 & 2 Geo. 4, c. 98, 
s. ¥, enabled some actions to be brought 
against the comrs. by the description con- 
tained in this writ, there was nu irregularity 
in the process itself; & to determine, upon a 
summary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 

The comrs. of the navy are not a corpn.: 
semble, therefore, that the proper mode of 
serving them with process would be by 
delivering a copy to each of them.—WILLIAMS 
v. ADMIRALTY Comers, (1851), 11 C. B. 420; 
21. M. & P. 456; 20 L. J. OC. P. 246; 17 
L. T. O. S. 200; 16 Jur. 42; 1388 Eo. R. 536. 

1538b. —- Service of writ.]}—WILLIAMS 
v. ADMIRALTY CoMRsS., No. 153a, ante. 

155. .Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. J. WR. 375. 

157a. Air Counci]—- Whether  corporation.j— 
Semble: the Air Council is not a corpn.— 
MACKENZIE-KENNEDY v. AIR COUNCIL, [1927] 
2K. 3B. 517; 96 L. J. K. B. 1145; 188 
L.T.8 ; 48 T. L. R. 733 ; 71 Sol. Jo. 633, C. A. 





Part 1X.—The Crown in relation to the Law. 


175a. ~.|—ROOKEWOOD’s OasE (1696), Holt, 
K. B. 688; 90 BE. R. 1277; sub nom. R. v. 


ROOKWOOD, 18 St. Tr. 1389, 186. 


Annotations -—Reftd. It. v. Kinloch (1746), 18 State Tr. 395; | 


Howard v. Shipley (1803), 4 Hast, 180; R.v. Duffy (1849), 
ae Tr. N.S. 795; Mulcahy v. R. (1867), 15 W. R. 


214a. 





.|—R. v. Crossy (alias Pururps) (1695), 

1 Ld. Raym. 39; 5 Mod. Rep. 15; 12 Mod. 
Rep. 72; 2 Salk. 689; 12 State Tr. 1291; 
Holt, K. B. 753; Skin. 578; 91 E. R. 923. 

Annotations :-—~Refd. R. v. Davis & Carter (1695), 5 Mod. 











Rep. 74; The Ville do Varsovio (1817), 2 Dods. 174; 
Hinks’ Caso (1845), 1 Den. 84; e Barber (1850), 15 
L. fa oO. Ss. 5 a 

218a. ———./—In 18338, A. was con- 


victed of felony & transported. At this 
time his wife was entitled to a fund, con- 
tingently on her surviving her mother. In 
18446, A. obtained a conditional pardon, 
available in all places except the United 
Kingdom. The mother died in 1838, & the 
wife in 1852. On a petition by the Crown 
for payment, the ct.. without deciding the 
vight, merely ordered payment to the 
administrator of the wife.—Re FLARRINGTON'S 
Troests (1860), 29 Beav. 24; 54 °K. R. 533. 
Add. Annotations :—Refd. Nichol v. Fearby, 
Nichol v. Robinson, [1923] 1 K. B. 480; A.-G. 
v. Still (1927), 44 T. L. R. 102. 


PART VI. SECT. 10. 80. 

sh. No power to waive statutory 

conditions. )—A. doperment of the 

Govt. cannot walve the performance of 

any of the conditions imposed by the 

legislature. — PECK vw KR. (1884), 1 
B,. Cc. R. pt. 2, 11.—OAN., 


288. 


Land Settlement Board.}—The 
Land Settlement Board created by 
Land Settlement & Development Act, 
1924 (c. 128), is a department of the 
Government, & there 
said Act or other statutes which 
it a right to sue or be sued, no action 
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240a. Claim that right of administration of pre- 
mises vested in Crown-——Crown must be 
represented. |——CGaovernment House, Sydney, 
was built upon Crown land about 1845 as a 
residence for the Governor of New South 
Wales, &. with the stables of a former 
residence, was’ continuously so used until 
1900. From 1900 to 1912, by an arrange- 
ment between the Governments of the 
Commonwealth & of the State, the premises 
were occupied by the Governor-General, & 
another residence was provided for the 
Governor of the State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the house open to the public & took steps to 
convert the stables into a school of music. 
By the New South Wales Constitution Act, 
1855 (c. 54), 8s. 2, all “ waste lands ” in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, filed an information praying for 
declarations that the house & grounds were 
vested in lis Majesty, dedicated to the 
ublic purpose of a residence for the 
Sovereign's representative in New South 
Wales, & that neither the Governor of New 
South Wales nor the Governor in Council had 


lies against it for acts done in 
its official capacity.— RaTTENBOURY v. 
LAND SETTLEMENT Boarp, [1938] 3 
D. L. R. 382; [1928] 2 W. W. R. 475; 
39 B. O. R. 523: on appeal, [1929] 


eing nothing in ‘ 
1 D. L. R. 242.—CAN. 


ves 


power to interfere with or alter that purpose, 
& for an injunction restraining the resp. (as 
Government & 
ministers) from otherwise using the house & 
grounds :—Held: (1) the suit was not main- 
tainable, since no trust had been declared or 
charity established, & the action complained 
of was that of the State Executive & within 
its competence, whether the house & grounds 
‘waste lands’’ within above scct. or 
not; (2) the proceedings were not 
constituted since it was claimed that the 
right of administration of the premises was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the cts.—A.-G. FOR 
NEw SoutH WALES v. WILLIAMS, [1915] A. C. 
112 L. T. 785; 31 


representing the State 


were 


673; 84. J.P. C. 92; 
T. 1. R. 171, P. ©. 


264a. ——— ———.]-—BipGoop v. DAVIES (1826), 6 
B. & C. 84; 9 Dow. & Ry. K. B. 153; 5 
L. J.0.8. K. B. 64; 108 BE. R, 384. 


266. For ‘*‘ ——— Chaplain to King ’’ read ‘*‘ —— 


Royal chaplain.’’ 


266a. S. P. WINTER v. DIBDIN (1844), 13 M. & W. 


PART IX. SECT. 5, SUB-SECT. 5. 

sd. Jn proceedings concerning questions 
of legislative jurisdiction.|—Where, in 
proceedings between private suitors, 
the validity of an Act of a provincial 
legislature is questioned, the A.-QG. 
of the province will be heard on the 
question of provincial legislative juris- 
diction.—CrtT!1zZENB INS. Co. v. JOHN- 
STON, Cass. Dig. 2nd. ed. 678.—CAN. 


PART IX. SECT. 6, SUB-SECT. 1. 
action sounding in tort does not lie 
against the rown.—CREELMAN & 
VERGE v. R. (1920), 62 D. L. R. 390; 
20 Exch. C. R. 198.—CAN. 

h (p. 523) li. S. P. Yatra v. R. 
(1920), 20 Exch. C. R. 175.— CAN. 

h (p. 523) ili. S. P. MANSEAU v. R., 
{1923} 1 D. L. R. 25; [1923] Exch. 
Cc. R. 21.—e 


h (p. 523) iv. -}—An action 
in tort does not He against the Crown, 
except under special statutory 
authority.— THERIAULT v. R. (Que. 
(1917), 16 Exch. C. R. 253; 39 D. L. R. 
705.—CAN. 














h (p. 523) v. ---In an 
action against the Govt. of Ceylon to 
recover for damage caused to a steam- 
ship by grounding in Colombo harbour 
in a berth to which she had been taken 
by a Govt. pilot :—Held: it was not 
necessary to decide whether in Ceylon 
the Crown could be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 
Electric Tramway Co. v. A.-G., & 
inasmuch as the question in Ceylon 
was whether any particular part of 
Roman Dutch law had been recognised 
there, very clear arguments would be 
ah bone to induce the Judicial Com- 
mittee to reverse that decision.— 
BRITISH PETROLEUM Co., LTb. v. 
A.-@. FOR CEYLON, [1926] A. C. 147; 
95 L. J. P. C. 86: 134 L. T. 3053; 42 
T. L. R. 166.—CEYLON, 


h (p. 623) vi. —— For fraud. }—It ts 
not competent to prove that the Crown 
has been guilty of fraud; nor can the 
Crown be held Hable for the fraud of 
its officers.—Re Frost BROTHERS, 


(1925) 2 D. L R. 839; [1925] 2 
W. Ww. R 459.—CAN, 
291 xiv. »}—An action 











of damages does not lie against the 

Crown in respect of a wrongful act 

po miited | 2y ee we its servante.—- 
v. LORD ADVOCATE, 

8. C. 847,.—SCOT. Sr eeiers 


| 


roperly 


ENGLISH AND Emprre Digsst SUPPLEMENT. 


25; 2 Dow. & L. 211; 13 L. J. Ex. 263; 3 
L. T. O. 8S. 164; 153 E. R. 11. 


Annotation :—Apld. Harvey v. Dakins (1849), 3 Exch. 266, 
272. Add: Citation :-—48 L. J. Q. B. 455. 


284. Add. Citationa :—66 Sol. Jo. 218; 
[1922] P. 122. 


287. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [19381] A. O. 704. 


290. Add. Annotation :—Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


291. Add. Annotation :-—Consd. A.-G. for Straits 
Settlmts. v. Pang Ah Yew, [1925] A. OC. 555. 


292. Add. Annotations :—As to (1) Refd. Wigg v. 
A.-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Refd. A.-G. for Ontario v. McLean 
Gold Mines Co. (1926), 95 L. J. P. C. 217; 
Ruislip-Northwood Urban District Council 
v. Lee (1981), 145 L. T. 208. Generally, Refd. 
Jaeger v. Jaeger Co. (1927), 44 R. P. C. 437. 


298. Add. Annotation :—-Expld. Nixon v. A.-G., 
[1930] 1 Ch. 566. 


affd., 


293a. Indemnity Act as defence.]— In 1918 the 


291 xv. ep ae ‘(1) 
no action in tort will He against the 
Crown except where & when such 
right of action is given by Statute ; 
(2) the act of the Crown in paying the 
expenses of & incidental to the funcral 
& burial, is referablo to the grace & 
bounty of the Crown & did not consti- 
tute an acknowledgment by it of a right 
of action.—JouBERT v. R., [1931] 
Ex. C. R. 113; 4D. L. R. 164.—CAN. 

j (p. 524) i. —— ———- ———- ———-. } —- 
cua v. Smita, [1924] A. C. 484.-— 

j (p. §24) il, Me a ee ——— , ]J— 
ROBINSON v. STATE OF SourH AUS- 
TRALIA, {1929} A. C. 469, P, C.—AUS. 


¥.P- 524). Add “ reved., 30 8. C. R. 





4 

y (p. 525) i. or aay OT ig ae a amma? Bane 
LECLERO v. R. (1920), 62 D. L. R 324; 
20 Exch. C. R. 236.—CAN. 

y (p. 625) ii. —— ——~- ——- ———-. ] — 
Held: the Crown was liable in damages 
under Public Utilities Act, a. 31, for 
an accident caused by a fallon telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment of Railways & Telephones.— 
ZORNES v. R., HAMILTON v, It., [1922] 2 
W.W. 2.1179; 67 D. L. R. 733.—CAN. 


y (p. 525) ili. ——- ———- —— ———-.]} — 
The suppliant was wounded by 
bullet fired, during targot Shane acti 
from the rifie range at Cote St. Luc. 
in the District of Montreal. He filed 
a petition of right claiming damages for 
the injury he thereby sustained :-—— 
Held: the rifie range was not a ‘‘ public 
work,” within Mxchequer » Act, 
50 & 51 Vict. c. 16 (D.), 8. 16 (c), & 


a Crown was not liable.—LaAROSE v. . 


1900), 6 Exch. C. R. 425.—CAN. 

y (p. 525) iv. -——- ——- ——- -——..] — 
About 11.30 a.m. on Feb. 10, 1928, 
suppliant, while entering the Ottawa 
Post Office to purchase stamps, was 
struck on the head by an icicle falling 
from the coping of that building, 
causing her injury. An employee of 
the Public Works Dept. who had full 
charge & care of the roofs of Govt. 
buildings, especially that of the Post 
Office, & whose duty it was to remove 
snow & icicles therefrom, passed the 
building twice on the morning of the 
accident, first between 8 & 8.30 & 
again between 9.30 & 10 o’clock, but 
claims no snow or ice needed to be 
removed :—Held : the omission of tho 
officer, whose duty it was to keep roofs 
free of snow & ice, to notice the presence 
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suppliant, who was then a jewelry dealer in 


of icicles & to remove them, when he had 
ample time to do so before the acci- 
dent, constituted negligence, making the 
Crown liable for the damage resulting 
from such careless omission.—- JOHNSON 
Uv. Rs; {1931} Ex. Cc; R. 163.—CAN. 


y (p. 525) v. 
Contributory negligence.J—At about 
9 p.m. on Nov. 15, 1921, one C. drove 
on to a wharf, Montreal Harbour, 
with his two children to visit some 
fricnds who were employed in trans- 
ferring freight from a shed on the wharf, 
rented to private companies, to & ware- 
house in the city. C. had not been 
sent by his employer, had no business 
there & went solely to amuse himself. 
C. had been drinking & was under the 
influence of liquor. He was making 
uw nuisance of himself & when told to 
gO, got into his car and drove straight 
into the canal, & all were drowned :— 
FHleld: as C. had no business on the 
wharf on the evening of the accident 
& was there by tolerance, the Crown 
under such circumstances was under 
no obligation or duty to him. The 
accident was the result. of deceased's 
inebriated condition & he was the 
victiin of his own condition & con- 
duct.—-LEGAULY v, R., [1931] Mx. C. lt. 
167.—CAN. 

y (p. 525) vi. ‘ 
ROCHON v, ., [19382] Ex. C. R. 161.— 
CAN. 


h (p. 525) f. Services rendered to 
committee.]}—The Crown is not Hable 
upon a claim for the services rendered 
by any one to a committee.—Kiaantr 
v. R. (1896), 5 Exch. C. lh. 130.— CAN. 


ff i. ——— For excess of salaries fixed 
& approved by Governor-General in 
Council.|-—-BuRrRovens v. R. (1891), 
20 8S. OC. R. 420.—CAN. 

fY ii. ha dea acts of police in 
course of duty.}—Members of the police 
force are prim facie servants of the 
Crown, & by virtue of the Crown 
Liabilities Act, 1910, the Crown is 
prima facie liable for wrongful acta 
committed by a member of that Force 
in the course of his duty. In order to 
escape lability it is not sufficient for 
the Crown to show that the police 
officer was perfo a asp d duty. 
To take the case out of the Act there 
must be a lack of one or more of the 
essentials of the law relating to master 
& servant such as that the police 
officer was performing a duty of a 
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persone! nature which made him in- 


ependent of the contro) of the Crown 
pro hac vice.—UNION Govr. v. THORNE, 
{1930] App. D. 47.—S. AF. 


305. 
317. 
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304 fi. , t 
(1922), 66 dD. I. R. 
C. R. ; 


Vol. X¥.—Constitutional Law. 


Petrograd, deposited certain jewelry with the 
British consul, who was in charge of the 
embassy premises, & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. The jewelry was put 
in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt. entered the 
embassy & arrested everybody, & afterwards 
the bag was found to have been cut open & 
the contents taken. In 1926 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
suppliant brought a petition of right. The 
A,-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, &, secondly, 
he put in an answer & plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) :— 
Held: (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be over- 
ruled; (2) the claim was barred by the 
Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act.—BUCKNALL v. R. 
(1930), 46 T. L. R. 449, C. A. 


Add. Citation :—48 L. J. Q. B. 455. 
Add. Annotation :—Refd, A.-G. for Ontario 


if McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 


a aeeornane 


PERREAULT 
671; 21 Mxch. 


jJ—kh. vw. 


355.—CAN 


| 


Cases 293a—348a., 


324a. Civil action against Crown servant—By 


389a 


844. 


845. 


346. 


348a. 


were confirmed by an ordecr-in-council 
which also authoriscd the execution 
of the agreement made with the Crown. 
Pilfs. alleged that these agreements 


private person—Discretion of court to order 
trial at bar.]|——ANDERSON v. GORRIE (1804), 
10 T. L. R. 383, C. A. 


.|—In proceedings by information on 
the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown.— 
A.-G. v. Guy Motors, Lrp., [1928] 2 K. B. 
78; 97L. 3. K. B. 421; 189 L. T. 311. 


Add. Annotations :—Consd. Re Letters Patent 

No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 53. 

ita Swift v. Board of Trade, [1926] 2 K. B. 
1. 


Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotation :—Consd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


In proceedings under Patents & 
Designs Acts.}|—Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt. department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, prelimi to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to tne ordinary 


339 iv. -}—A right of set-off 
does not exist against the Crown.— 
R. v. BRITISH AMERICAN BANK NOTE 


Co. (1901), 7 Exch. C. R. 119.—CAN. 














sd. Teeference to head of depari- 
ment.}—Under Exchequer Ct. Act of 
Canada, s. 38, any claim against the 
Crown may be prosecuted by petition 
of right or referred to the ct. by the 
head of the department in connection 
with the administration of which the 
claim arises. <A claim by applts. for 
compensation in respect of the repudia- 
tion of a contract was so referred by the 
Minister of Railways & Canals. Sub- 
sequently the Crown applied for Jeave 
to withdraw the _ reference :—Held : 
the claim arose “in connection with 
the administration ’”? of the Depart- 
ment of Railways & Canals & came 
within sect. 38, & leave must be 
refused.— DOMINION BUILDING CORPN., 
maby vw. R. (1929), 46 T. L. R. 22, P.O. 


PART IX. SECT. 6, SUB-SECT. 3. 


sf. Ttight to plead & demur together.) 
—-In a common law action the Crown 
is entitlod to plead & demur together 
without obtaining leave of the ct.— 
DEMPSTER 0. RICHARDSON (1931), 24 
Tas. L. ie 75.—AUS, 


PART IX. SECT. 6, SUB-SECT. 4. 


3171. Addition of Attorney-General—— 
Action - affecting rights of Crounm— 
Petition of right not applicable.}— 
This was an appeal by the A.-G. for 
Manitoba from an order by which he 
was added as a deft. to an action 
brought against theo University of 
Manitoba to enforce agreements under 
which pltfs. had agreed to donate 
certain land as a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds & in the corection of 
buildings. FPltfs. had transferred to 
the University all of the land originally 
contemplated except 25 acres which, 
under an agreement with the provincial 
Govt., they transferred to the province 
as a alte for a schoo] for the deaf. 
The agreements with the University 


were interdependent, & that there 
was in reality a tri-partitc bargain 
whereby the Govt. entered into the 
arrangement previously made by the 
Governors of the University, furnishing 
$500,000 for a school for the deaf as 
part of the general scheme for the 
erection of educational _ buildings. 
This contention the <A.-G. denied. 
Pltfs. asked for specific performance & 
for an injunction § restraining the 
University from doing anything at 
variance with its contract with pltfs., 
& from accepting any money from the 
Crown for the crection or maintenance 
of university buildings elsewhere than 
on said site. No relief was asked for 
against the Crown ; all that was sought 
with respect to it was @ declaratory 
judgment that the contracts and 
order-in-council were not ultra vires :-— 
Held: the appeal should be dismissed, 
for the reasons: (a) the A.-G. should 
be a party to this action to represent 
public interests which he alone can 
serve. Moreover his presence was 
necessary to make any declaratory 
jeaepent which might he given 
hinding upon the Crown; () petition 
of right is not the proper remedy in 
this case, for there was no direct co 
mado against the Crown; (c) the case 
falls within the ambit of cases where 
the A.-G. is properly joined.—-TUXEDO 
HoLpInGe Co., LTD. v. UNIVERSITY OF 
MANITOBA & A.-G. FOR MANITOBA, 
{1930] 1 W. W. R. 464; 3 D. L. R. 
250: 38 Man. L. R. 506; affg., [1930) 
] D. L. R. 435.—CAN. 


PART IX. SECT. 6, SUB-SECT. 8. 

837 vi. -}—Estoppel cannot be 
invoked against the wn.—R. . 
pina (1921), 21 Exch. C. HR. 150.— 


389 iii, —-——-.}—A subject has no 
right to set off in an action brought by 
the Crown.—R. (MINISTER OF AGRI- 
CULTURE FOR SASKATCHEWAN) vt. 
BoOuRKE, [1925] 3 D. L. R. 537; [gee 
pee W.R. 397; 19 Sask. L. R. 483.— 
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oi, ——~.]— A counterclaim cannot 
be pleaded against the Crown as of 


right.—A.-G. FOR ONTARIO v. RUSSELL 
(1921), 64 D. L. R. 59; 49 O. L. R. 
103.—CAN. 





o ii, .—A subject has no right 
to counterclaim in an action brought 
by the Crown.—R. (MINISTER OF 
AGRICULTURE FOR SASKATCHEWAN) 2. 
BOURKR, [1925] 3 D. IL. « Sat? 
11925] 2 W. W. It. 397; 19 Sask. L. R. 
483.—CAN. 

sm. Whether action brought in right 
name.j—In an action concerning trans- 
actions under Soldiers Settlement Act, 
defts, contended that the action should 
have been brought in the name of the 
Soldiers Scttlement Board & notin that 
of the Crown :—Held: action Propeny 
instituted in that of the Crown.—R. v. 
SAYWARD TRADING & RANCHING Co., 
Lrp., [1924] Exch. C. R. 15.—CAN. 


PART IX. SECT. 6, SUB-SECT. 7.—A. 


sp. Crown Costs Act, PR. S. B. C., 
1911 (c. 61)—Effect of.)—Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in cxpress terms or by necessary 
intendment that the reference is to the 
Crown other than in right of the pro- 
vince only.—MONTREAL TRUST Co. v. 
R., (1924)1 D. L. R. 1030; 1W.W. RR. 
657 ° 33 ry C. R. 280.—CAN. 

sq. Crown Costs Act, ht. S. B. C., 
192 .)}—Crown Costs Act, R, S. B. C.; 
1924, forbids the awarding of costs 
either in favour of or against the 
Crown as represented by the Govt. of 
the province of British Columbia.— 
R. v. CONWAY (B. C.), [192933 W. W. R. 
268; 52 Can. Crim. - 161.—CAN. 


st. -}+—Crown Costs Act, R. S. 
B. C., 1924, does not apply to a prose- 
cution under a Dominion Act. On 
dismissing an appeal from a conviction 
under such an Act, costs were, there- 
fore, given to the Crown.—R. v. 
ao [1932] 1 W. W. R. 537.— 


e 


eee nati 


Cases 348a—387a. 


rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt. 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment, 
On the question how the costs ought to be 
borne :—Held: (1) under that part of 
Patents & dines antes Act, 1919, which autho- 
rised proceedings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to dep art from 
the common law rule that the oon neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the he of the 
motion, & particularly to the two orders for 
security for costs, the ct. would le an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs.—Re LETTERS 
Patent No. 139,207, Re CARBONIT AET., 
[1924] 2 Ch. 53; 93 L. J. Ch. 309; 131 L. T. 
89; 40 T. L. R. 421; 68 Sol. Jo. 476; 41 
a = C. 203, C. A. 


As 2 Sy Consd. Swift v. Board of Trade 
Ae | A kK. B. 


generally, PATENTS. 

848b. ——— ———- As to validity of patent—Action 
against Air Council.]|—Held: there was no 
reason for departing from the ordinary rule 
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that the Crown neither paid nor received 
see aad v. AIR CounciL, [19238] 


867. Add. Annotation oe Pathe of France v. 
Harris, Same v. ansbridge (1926), 42 
T. L. R. 760. 


868. Add. Annoiation :—Refd. Re Letters Patent 
No. 189,207, Re Oarbonit Akt., [1924] 2 Oh. 53. 


878. Add. Annotations :—As to (1) Apld. Sterling 
Trust v. I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1928), 12 Tax Oas. 868. Consd. 
Birmingham Corpn. v. I. R. Comrs., [1929] 
2K. B.187. Refd. Luipaard’s Vlei Estate & 
.Gold Mining Co. v. I. R. Comrs. (1980), 99 
L. J. K. B. 330. 


3738a. Arbitration to assess compensation for 
requisitioned goods.]|—-In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Food Controller under Defence of the 
Realms Regulations :—Held: the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award.—Swirr & Co. 


v. BOARD OF TRADB, [1926] 2 K. B. 181; 95 
Bio. B. 8384; 185 L. T. 391; 42 T. L. R. 


Annotation :—Reld. Inglewood Pulp & paper . New 
Brunswick Electric Power Commission, [1928] i ‘o. "492, 
876. Add. Annotation :—Refd. Re Letters Patent 

aie 189,207, Re Carbonit Akt., [1924] 2 Ch. 


882. Add. Annotation :—Refd. R. v. Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 


-J|—WoOLFE TONE’S CASE (1798), 
‘27 State Tr. 613. 


384a. 


Part XIl—The Crown in Foreign Relations. 


887. Add. Annotations :—As io (1) Folld. White, 
Child & Beney v. Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Insee. (1922), 127 L. T. 571. Consd. Lazard 
Bros. & Co. v. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 10L L. J. K. B. 65. Refd. Duff 
ae ae Co. v. Kelantan Government, 
[1924] A. C. 797; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. 
As to (2) Apld. The Jupiter (1924), 93 L. J. P. 


156. tacts Refd. Musmann v. Engelke 
(1927), 43 T. L. R. 685. 
387a. Decrees of Russian Soviet Government 





— Effect of.|—The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt. against its own subjects in 
respect of property situate in its own territory. 
In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 


PART IX. SECT. 6, SUB-SECT. 7,— 


t i. aa: 2 append. ye .-~ Under aes 
Coute Act, 61, 
appeal ppaner be 


Costs Act, R.S 





given against tho 


& acting for the owe ** within 
B.C aap 1911 (c. 61), a 
costs of an appeal to the county c 

ney be given abetuns a ee arelstant 


Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt. as 
the de jure Govt. of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion :—Held: the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt. of this country.—PaLEy (PRINCESS 
OLGA) v. WzH1sZ, [1929] 1 K. B. 718; 98 L. J. 
K. B. 465 ; 141 L. T. 207; 45 T. L. R. 365 ; 
73 Sol. Jo. 283, O. A. 


also, COMPANTES, 








——.]—-See 
Nos. 8523, 8524, 85278, a 
—— ~—— On liability of Russian 
reinsurance company under reinsurance 
treaties.|—-See INSURANCE, No. 712a, poset. 





Crown eppout ww under ; ney goon Cuan 
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orm en 
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Crown, though costs in the lower ct. the fire ma McLane, | R. v. Noon (1927 
may by direction aR the he —H. a Howie 1924]4 DL. R564. [ised . R. 701 ; oat) 
Caskin (1922), 70 D. L. R. 215; 38 3 W. W. 404; 34 B.C. R. 449.— dos ‘33 'B. oO. R. 306 —OAN. 

oan. Grim. Cas. 198--CAN. CAN. t iv. 


t ii, —— Under Fire Marshal : 
Act, 1921 (c. 15).]——-A local assistant to es 
the fire marshal in carrying out the  (c. 245), 
duties imposed on him by the above 
Act is an ‘“‘ officer, Servant or agent of 
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- Cancellation of life assurance.] 
——-See CONFLICT OF Laws, No. 640b, ante. 


387b. Declaration by representative of foreign 
Sovereign as to ownership of property—How 
far eee declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned.—Tum Juprrer (No. 3), 
[1927] P. 250 ; 97 L. J. P. 33; 137 L. T. 833; 
43 T. L. R. 741; 17 Asp. M. L. ©. 260, C. A. 

Annotation :—Refd. First Russian Insce. v. London & Lan- 

cashire Insce., [1928] Ch. 922. 

888. Citations :—For “Coop. Pr. Cas. 501; 9 
L. J. O. 8. Ch. 215; 47 B. R. 619, L. C.,” 
read ‘‘ Coop. Pr. Cas. 501; 47 BE. R. 619; 
~ none Caen v. sie L. J Fen 

; , L. C.3 previous proceedings )» 
6 L. J. O. 8. Ch. 93. il oe 


Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

Add. Annotations :—Refd. The Tervaete, 
Paces 259; Engelke v. Musmann, [1928] 


Add. Annotation :—As to (2) Refd. The 
Tervaete, [1922] P. 259. 


Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. Refd. The Tervaete, [1922] 
P. 259; Re Bjornstad & Ouse Shipping Co., 
[1924] 2 K. B. 673; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 988 L. J. K. B. 816; The Jupiter 
(1924), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 137 L. T. 8333; Engelke v. Musmann, 
[1928] A. C. 433. 


Add. Annotation :—As to (2) Refd. Dickinson 
v. Del Solar (1929), 45 T. L. R. 637. 


Add. Annotation :— Refd. Musmann 
Engelke (1927), 96 L. J. K. B. 824. 


Add. Annotation:—Apld. The Tervaete, 
{1922] P. 259. 


Add. Annotation :—Refd. Fenton Textile 
Asgocn. v. Krassin (1921), 38 T. L. R. 259. 


Add. Annotation :—Consd. Musmann 
Engelke (1927), 06 L. J. K. B. 824. 


411. Add. Annotation :—Consd. Engelke v. Mus- 
mann, [1928] A. CO. 438. 


412a. Chief of mail department— Within privilege.| 
—Held: the rule as to immunity from civi 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United -States who was the chief of 
the mail department of the United States 
Embassy in London.—ASSURANTIN CoM- 
PAGNIN EXcELsiOR v. SmitH (1923), 40 
T. L. R. 105, O. A. 

413. os paragraphs (2) to (5) to No. 421, 
po ° 
Annotations :—For the existing annotations 
read ‘‘Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Ch. 139.” 


418a. Evidence—Settlement by Attorney-General 
on instructions of Foreign Office.]|—-A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 


389. 


801. 


392. 
804. 


395. 


396. v. 


401. 
408. 


409. v. 


Cases 387a—462a. 


privilege, whether as ambassador or as & 
member of the ambassador’s staff, is con- 
clusive. 

Deft. in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
e ne deft, upon his affidavits. The judge 
ordered deft. to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft. had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. :—Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft. was entitled to diplomatic 
privilege ; (2) (LORD DUNEDIN) apart from 
that statement, the order for the cross- 
examination of deft. would have becn 
justified.—ENGELKE v. MusmMANN, [1928] 
A. ©. 433; 97 L. J. K. B. 789; 1389 L. T. 
586; 44 T. L. R. 731, H. L.: revag. S. C. 
sub nom. MUSMANN v. ENGELKE, [1928] 1 
K. B. 90, C. A. 

After the catchwords insert paragraphs (2) 
to (5) from No. 4138, ante, substituting the 
numbers ‘‘ (1), (2), (3), (4), for ‘‘ (2), (3), 
(4), (5).” 

Citations: — For ‘‘ No. 413, anfée,’”’ read 
‘© (1882), 1 Cr. & M. 1173 1 Dowl. 588; 3 
Tyr. 184; 2L. J. Bx. 13; 149 B. R. 3388.” 
Annotations :—As to (1) Consd. Parkinson v. Potter (1885), 

16 Q. B. D. 152. 4e to (3) Consd. Parkinson v. Potter 

(1885), 16 Q. B. D. 152. Refd. Engelke v. Musmann, 

{1928} A. C. 433. 
421a. ——— Liability to be cross-examined to 
ascertain status.|—ENGELKH v. MUSMANN, 
No. 418a, ante. 

Add. Annotation :—Refd. Hngelke v. Mus- 
mann, [1928] A. C. 433. 


425. Add. Annotation: — Refd. Engelke v. Mus- 
mann, [1928] A. CO. 433. 
For ‘‘ No. 4138, ante,” read ‘‘ No. 421, ante.” 


Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


Add. Annotation: —Refd. Musmann ov. 
Engelke (1927), 96 L. J. K. B. 824. 


431. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 483. 


432. Add. Annotation :—Refd. 
Engelke, [1928] 1 K. B. 90. 


435. Add. Annotation :—As to (2) Refd. Musmann 
v. Engelke (1927), 96 L. J. K. B. 824. 


436. For ‘“‘ No. 418, ante,”’ read ‘‘ No. 421, ante.”’ 
445. For ‘* No. 413, ante,”’ read ‘‘ No. 421, ante.’’ 


447. Add. Annotation: — Refd. Musmann »v. 
Engelke (1927), 96 L. J. K. B. 824. 

447a. oe ee v. MusMANN, No. 418a, 
ante. 

462a. —-— No waiver of privilege from execution. | 
—An ambassador in this country is entitled 
to complete immunity from the jurisdiction 
of the local cts. except in cases in which he 
submits to or invites the jurisdiction. Where 
an ambassador, sued as administrator to an 
intestute’s estate, has submitted to the 
jurisdiction down to judgment, & an order 
has been made determining his liability to 


421. 


422. 


427. 
429. 


430. 


Musmann iv. 
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Cases 462a—487d. 


465. 


465a. 


pay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12), as an answer to an application for 
leave to issue execution against his personal 
property.—Re SUAREZ, SUAREZ v. SUAREZ, 
11917] 2 Ch. 1381; 86 L. J. Ch. 673; 117 
L. T. 239; 338 'T, L. R. 405; 61 Sol. Jo. 524. 


Add. Annotations :—Consd. Dickinson v. Del 
Solar (1929), 45 T. L. R. 637. Refd. Engelke 
v. Musmann, [1928] A. ©. 433. 

By order of diplomatic superior.]— 
Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that “the 
assured . . . shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.’s interests,’’ & that ‘‘ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.” Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 





Part XIll—The Crown in 


477. 


Add. Annotation :—Generally, Refd. Nether- 
lands-American Steam Navigation Co. v. 
Procurator-General (1925), 42 T. L. R. 81. 


ENGLISH AND Empire Digest SUPPLEMENT. 


on behalf of deft., &, as the Peruvian Minister 
forbade deft. to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft. had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised :—Held: the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without peg rar alae v. DEL 
SouaR, [1930] 1K. B. 376; 99 L. J. K. B. 162; 
142 L. T. 66; 45 T. L. R. 637. 


Sect. 5.—PASSPORTS (Vol. XI., p. 543). 
474a. Property of the Crown.]—A passport issued 


by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the “‘ property ”’ 
of the bkpt. within Bkpcy. Act, 1914 (c. 59).— 
Re Suwatsky, SuwausKy v. TRUSTEE & 
OFFICIAL RECEIVER, [1928] B. & C. R. 142. 


Forgery of.]—Sce Criminal Justice Act, 1925 
(c. $6), 5. 36. 


relation to War and Peace. 


or before June 30, 1919, within the policy, 
& pitf. was therefore entitled to succeed in 
the action.—KotTztas v. TysEr, [1920] 2 
K. B. 69; 89 L. J. K. B. 529; 122 L. T. 795 ; 


483. Add. Annotation :—As to (1) Refd. Foscolo 
& Co. v. Stag Line, Ltd., [1931] 2 


Mango 
K. B. 48 


487a. 


-|—By a policy of insurance 


487b. 


36 T. L. R. 194; 15 Asp. M. L. ©. 16. 
wa heen :—Folld. Lloyd v. Bowring (1920), 36 T. L. R. 


-—.]—For the purpose of a contract 


469 i. Whether consent of legislature 
necessary—Interference 


effected on Nov. 2, 1918, during the European 
War, deft. agreed to pay to pltf. a certain 
sum ‘‘ in the event of peace between Great 
Britain & Germany not being concluded on 
or before June 30, 1919.’’ On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit: ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft. upon the 
olicy in Aug. 1919 :—Held: peace had not 
n concluded between these Powers on 
PART XII. SECT, 3. Held: 


with private 


the orvission of an averment 
that the Governor in Council deemed 
an Order advisable for the welfare of 


to pay a sum of money ‘if peace is not 
declared’ by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace.— 
LLOYD v. BOWRING (1920), 36 T. L. R. 397. 


487c. ——— Whether subject’s debt discharged.|— 


TRONER v. HASSOLD (1670), 1 Cas. in Ch. 173; 
22 EB. R. 748. 


487d. S. P. WEYMBERG v. ToucH (1669), 1 Cas. in 


Ch. 123; 22 EB. R. 724. 


these powers coes not in any way 
depend upon the consent of tho 
Licutenant-Governor or of the pro- 
vincial legislature. The Militia <Act 


rights.}—In Canada or Great Britain o 
treaty does not confer, as between the 
stato & the subject, or as between 
subjects, any rights upon the latter :— 
Held: therefore, the urton Treaty 
relating to water rights, never having 
_ been validated by statute, is no part 
of the law of this country, but it is 
binding in honour on the Crown & 
its successors.—Re ARROW RIVER & 
TRIBUTARIES SIDE & Boom Coa., 
ee SC. R. 495; 2D. L. Rh. 250. - 


PART XIII. SECT. 2. 

487 i. T'reaty .of peace-—Ratification 
by sovereign authority necessary. }—Re 
90TH BATTALION, WINNIPEG RIFLES, 
{1923} 1 WwW. W. h. 37.—CAN. 

487 ii. Between Great Britain dc: 
enemy countrics—-Date of signing-— 
Effect on option lo purchase. |—PAaRRY 
vw. DUNCAN (1921), 65 D. L. R. 761; 
[1921] 2 W. W. RR. 879.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 1. 


sf. Order in Council under Wur 
Measures dct, 1914, 8. 6-—Validity. }— 





Cunada by reason of the existence of 
real or apprehended war, did not ronder 
the Order in Council invalid.—-PUGSLEY 
Cannes (1922), 50 N. B. R. 414.— 


sg. Calling out mililia— Liability for 
expenses--Whether on Dominion or 
Province.} ~The question referred to 
this ct. was whether tho province of 
Nova Scotia was liable, or not, to pay 
to the Dominion of Canada all expenses 
& costs incurred by the latter by 
reason of part of the active militia of 
Canada being called out & serving in 
ald of the civil power in the county of 
Cape Breton in 1925, in a case of riot, 
upon a requisition, made by the 
A.-G. of Nova Scotia in the form 
prescribed by s. 85 of the Militia Act, 
which included an undertaking by 
him that these oxponses & costs would 
be paid to the Dominion Govt. by the 

rovince :—Held: the question should 

e answered in the negative. Sects. 
80 to 90 of the Militia Act repose certain 
powers in the Fagg occupying the 
position of A.-G. in the province for 
the time being, but the exercise of 


48 


envisages the A.-G., not in his capacity 
as A.-G. to His Majcsty as the Sovereign 
Head of the province, but as a person 
in whom certain powers arc vested & 
on whoin certain dutics are laid by 
tho statute. These sects. apply to 
every province & go into operation 
independently of the scope of the 
A.-G.’s authority to bind the province 
in respect of the expenditure of moneys 
for such purpose. ‘Therefore these 
enactments do not contemplate a 
duty to pay, proceeding from a con- 
tract between the province & the 
Dominion. The revenues of the 
province are vested in His Majesty as 
the supreme head of the province, & 
tho right of appropriation of all such 
revenues belongs to the legislature of 
the province exclusively. Semble: the 
A.-G., whose duties, In so far 48 now 
material, include the supervision of the 
administration of justice within the 
rovince, has no statutory authority 
0 undortake the payment now 
demanded by the Dominion: the 
subject matters comprised within the 


499a. 


supervision of the administration of 
justice would not embrace authority to 
enter into such an undertaking.— 
He TROOPS IN CAPE BRETON, REFER- 
ENOCH, [1930] 8S. C. R. 554 


A.-G. OF CANA 
(1930) 4 D. L. RR. 82.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 3.—A. 


499 i. Whether owner entiticd to com- 
pensation— Posses. taken for 
poses of defence. |-—-R. v. BROWN (1920), 
66D. LL. R — 


499 li, -——- ———. ]—J/cld: a portion of 
a building occupied by tho Govt. as a 
recruiting station was not a 
work ’’ within Exch. Ct. Act, 8. 
—WOLFE Co. U. R., POWERS v. R. 


Vol. XI.—Constitutional Law. 
496. Add. Annotation :—Refd. Cayzer, Irvine v. 


Board of Trade (1926), 95 L. J. K. B. 1064. 


498. Add. Annotation: —Refd. Commercial & Estates 


Co. of Egypt v. Board of Trade, [1925] 1 
K. B, 271. sei, 


499. Add. Annotations :—As to (1) Refd. Federated 


Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As to (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 828; Matthey 
v. Curling, [1922] 2 A. O. 180; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Oo. of Egypt v. Board of Trade, [1925] 1 K. B. 
271; Rowland & Mackenzie-Kennedy v. Air 
Council (1927), 96 L. J. Ch. 470. Generally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
T. L. R. 81; France Fenwick v. R., [1927] 
1 K. B. 458. Generally, Refd. Austrian 
. Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 

Under Indemnity Act, 1920 (c. 48)— 
** Direct loss or damage ’’—What is.]—Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt. under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the origina] premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of ‘direct Joss or damage incurred or 
sustained by reason of interference with” 
their ‘ property or business ’’ within sect. 
2 (1) (b) of the above Act :—Held: ‘‘ direct 
loss or damage ’’ may include consequential 
damage, & the item claimed could not be 
entircly excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ct.—A. & B. Taxis, Ltrp. 
v. SECRETARY OF STATE FOR AiR, [1922] 2 
K. B. 828; 91 L. J. K. B. 779; 127 L. T. 
478; 38 T. L. R. 671; 66 Sol. Jo. 633, C. A. 





499b. ———- ——- Duty of tribunal assessing com- | 


of | (1921), 63 
141.—-CAN 
1920" ; 
sub nom. “ 
DA vw A.G OF NS., 
Govt.’s 
for dist 
after Jan. 
the prohibition 
withdrawn. 
pure 


. 312; 20 Exch. C. fh. 30. 


fell to be 


** public 
0 (c). 


19, 1919 
agains 


Cases 496—51 5a. 


pensation.|—-Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law.—MOFFAT HYDROPATHIC Co., Emp. v. 
SECRETARY OF STATE FOR War (1924), 40 
T. L. R. 548; 68 Sol. Jo. 535, H. L. 


505a. —— Certificate that taking necessary—- 


505b. 


Mode of granting.]—(1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 
(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect.; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).—Hvurron v. A.-G., [1927] 1 Ch. 
427; 96 L. J. Ch. 285; 1837 L. T. 20; 43 
T. L. R. 166; 71 Sol. Jo. 159. 
Conditions precedent to assessment of 


compensation— Whether Crown in possession.] 
—HvUTTON Vv. A.-G., No. 505a, ante. 





507a. Costs of establishing claim to fund in Court.] 


512. 


515a. 


D. L. R. 647; 635. C. 


i. ——~- Under Indemnity Act, 
48)—-~Basis of assessment. |— 
A distillery requisitioned during the 
war, owing to a fire while it was in the 
Rosen could not be used 

ing for nearly three years 
» at which date 
t distilling was 
The proprietors having 
claimed compensation for 
profits during the three years :— Held : r 
the loss of profits was due, not to the 
war, but to the requisition & the fire, 
& the basis upon which compensation 
assessed was the 
obtainable for whisk 
years, taken in conjunction with the 
other circumstances actually exist. 
ing during that period.—MACKENZIE 


49 


during the three 


—Three guineas is a proper sum to allow to 
each successful claimant to a fund in ct. for the 
costs of establishing his claim.—-WATERTON v. 
Bort (1870), 39 L. J. Ch. 425. 


Add. Annotations :—As lo (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42; Rowland v. Air Council (1923), 39 
T..L. R. 228. Generally, Refd. France Fen- 
wick v. TNt., [1927] 1 K. B. 458; Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey, [19380] A. ©. 549; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 


Closing of public footpath over 
land acquired.|—The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under scct. 3 of the Act 
for an air depot.—SECRETARY OF STATE FOR 
WAR v. MIDDLESEX COUNTY COUNCIL (1923), 
9 T. L. R. 357; 21 L. G. R. 201. 








BROTHERS v. THE ADMIRALTY, [1925] 
8. C. (H. Tu.) 32.—SCOT, 


PART XIII. SECT. 3, SUB-SECT. 7. 


sm. Requisition under Order in 
Council—Powers of Dominion Govern- 
ment.J—In virtue of Order in Council 
dated Nov. 24, 1916, passed under 
War Measures Act, 1914 :—Held: the 
Dominion Govt. was empowered to 
ey Maan ships in its own name & as 
cipal & not as agent for the British 
ovt., & the Minister of Marine & 
Iisheries, acting thereunder, had no 
power to idea same by adding to or 

prices erogating therefrom.—Re 
WILLIAMS & WIGMORE & 
WILLIAMS & WIiGMORE STEAMSHIP 
CORPN. v. R. (1922), 66 D. L. R. 242 ; 


loss of 


Cases 521—526d. 
621. Add. Annotation :—Generally, Refd. France 


526b. ———_ —— 


5251. Cumnensation for requisitioned 
le ed what amount claimant entitled 


Re GASTON, WILLIAMS & WIGMORE & 
GASTON, WILLIAMS & WIGMORE STEAM- 


242; 21 Exch. C. HR. 370 
625 ii, « ——- ——-.}—Lemay v. QR. is to maintain 


Fenwick v. R., [1927] 1 K. B. 458. 


526. Add. Citation :—15 Asp. M. L. O. 2065. 


Add. Annotation :—As to (3) Distd. A.-G. 
A agi Mail Steam Packet Oo., [1922] 2 


526a. Power to impose payment for licence to sell 


ship to foreigner—-Recovery of money paid— 
Indemnity Act, 1920 (c. 48), s. 1 (1).]—The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right sunplants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act :—Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from which the 
claim for money had & received arose; & 
as such act was one to which the above 
sub-sect. applied, the petition of right was 
barred by that sub-sect.—BrisTtToL CHANNEL 
STEAMEnRS, Lrp. v. RH. (1924), 131 L. T. 608 ; 
40 T. L. R. 550; 68 Sol. Jo. 771. 

.}—The Shipping Controller, 
purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid :— 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right was 
barred by the above sub-sect.; it was not 








dg aay hag with rate in United 625 fii. 


Annotations :—-As to (1) 
A.-G, (1932), 48 TN. L. R. 375. 
Shipping (‘o. v7 KR. (1924), 41° T : 
Copper Export Assocn. Tne. vt. Merscy Docks & Harbour 
Board (1932), ; 
Channel Steamers +. 2, (1924), 131 T.. ' 
& Lane rv. Chilton (1927), 96 L. &. K. B. 104 


ENGLISH AND Empire Dicsest SupPLEMENT. 


iar to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to b the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (0); (8) (Banxes & Saraant, L.JJ.) 
suppliante failed to bring the case within the 
proviso upon the further ground that the 
contracta referred to in persersp (b) are 
limited to express contracts, do not 
include the fictitious contract to repay mone 
improperly extorted, the implication of whic 
arises upon a waiver of the tort.-—BROCKLE- 
BANK, D. v. R., [1925] 1 K. B. 52; 94 
L. J. K. B. 26; 182 L. T. 166; 40 T. L. R. 
869; 69 Sol. Jo. 105; 16 Asp. M. L. O, 415, 
CO. A.; revsg., [1924] 1 K. B. 647. 


Consd. China Navigation Co. v. 
5. As to (2) Folld. Marshal 
Pe L R. 2R5, Consd. 


Refd. Bristol 


48 T. TL. R. 642, Coney itepane aert 
i : ardie 
(0). 








——— -}—Suppliants were re- 
quired in 1919 by the Shipping Controller 
to poy £20,000 to the Exchequer as a 
condition of his giving them permission to 


sell a steamship to a foreigner, & they made 


the payment accordingly. On a petition of 


right to recover back the amount from the 


Crown on the ground that the demand was 
unlawful :—Held: as the demand. was 
made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 


sub-sect. — MARSHAL SHIPPING Co. (IN 
a v. R. (1925), 41 T. L. R. 

oO» 
526d. —-—~- ——_- —-— Transfer of liabilities incurred 


by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.|—(1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 


wrongfully extorted from pltfs. in 1919 


by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
‘All... liabilities ... incurred by the 
Shipping Controller . . . shall be transferred 


to the Board of Trade.’’ The ‘‘ Board of 


Trade ’’ is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground. that the Board of Trade, 
as a department of the Orown, could not be 
sued :—Held : the intention of the Order 
was to transfer to the Board of Trade as a 


(1922), 68 D. L. RR. 489; 21 Exch.C.R. subject any rights posscssed by him 
364.—CAN. & 
Who 


t common law, & which he previously 


entitled—Charterer had notwithstanding that Act; 


tler guide thun english rate.|\— or oruner.}—Whereas the right of action that sect. does not confer upon him 


any 
ee We ee not ba nS common Jey addition to those which he otherwise 


SHIP CORPN. v. R. (1922), 66 D. 1. R. Held: the true intent, meaning & 9D ——W ARNER 
-—CAN, spirit of War-Measures Act, 1914, a. 7, oy a R., [1923] Exch. C. R. 195.— 


preserve to the ° 


new rights to compensation in 
joyed.-—_W UINLAN ASPHALT 


An 


627. 


530. 


531. 


534. 


notations ; ) 
R., [1924] 2 K. B. 450. 
1924] 1K. B. 647. Generally, 
teamoers v. R. (1924), 131 L. T. 608. 
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Govt. department the personal liabilities, 

if any such there were, of the Shipping Con- 

troller for any wrongful acts committed by 

him in his office, & the Board was liable to 

be sued in respect of those acte notwithstand- 
that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt. yt onc aa service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(8) Where an official of a Govt. department 
wrongfully extorts a sum of money from a 
subject for the use of the Orown & the 
injured party waives the tort :—Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown.— 
MarsHAL SHIPPING Oo. v. BOARD OF TRADE, 
[1923] 2 K. B. 848; 92 L. J. K. B. 901; 129 
L. T. 644; 89 T. L. R. 415; 67 Sol. Jo. 639 ; 
16 Asp. M. L. O. 210, ©. A. 

—-As to (1) Refd. G. S. & W. Ry. of Ireland ». 


. & 
As to (3) Retd. Brocklebank v. R. 
d. Bristol Channel 


ments of State 


Actions against De 
ol. I., pp. 654, 655 ; 


generally, see AGENCY, 
PUBLIC AUTHORITIES. 
Add. Annotation :—GCenerally, Refd. R. v. 
Minister of Health, Ha p. Yaffe, [1930] 2 
K. B. 98. 

Add. Annotations :—As ito (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 L. T. 426; R. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 98. 


Add. Annotations :—As to (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Refd. Commercial & Estates Co. of 
HKgypt v. Board of Trade, [1925] 1 K. B. 271; 
R. v. Minister of Health, Ha p. Yaffe, [1930] 
2K. B. 98. 

Add. Annotation :—Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

— ——  - ——. +A British ship 
lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 


country was ay! beers tat during the war 
by the British Govt. & brought home with 


her cargo to England without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned id the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circ ces they 
would but for the Act have had a legal right 
to compensation :—Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made ‘‘ in exercise of ’’ a ‘‘ prerogative right 
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Annotations :—Co 
105; Hudson’s Bay Co. v. Maclay (1920), 36 T. L. R. 
469; Newcastle Breweries, Ltd. v. R., [1920] 1 K. B. 
854: FR. v. Wormwood Scrubs Prison Governor (1920), 
847. P. 94; 
2K. B. 98. 


Cases 526d—558a. 


to His Majesty’ within s. 2 (1) (8) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
‘‘ would have had apart from” the Act a 
valid claim for compensation by petition of 
right, &, the Crown admitting that such a 
claim constituted ‘‘a legal right to com- 
pensation,’’ compensation was to be 

according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act.—CommeErciaL & Estatus 
Co. of Eaypr v. Boarp or Trapn, [1925] 1 
K. B. 271; 04L. J. K. B.50; 182 L. T. 616, 


Annotation :—As to (2) Consd. Netherlands-American Steam 
Navigation Co. v. Procurator-General (1925), 42 T. L. R. 81. 


535a. Right to compensation—Under Indemnity 


Act, 1920 (c. 48)—Exerecise of right of angary.] 
—COMMERCIAL & Estates Co. of Eaypt v. 
BoaRD oF TRADE, No. 534a, ante. 


589. Add. Annotations :—As to (1) Refd. R. v. 


Cannon Row Police Station Inspector, Fz p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. Secretary of State for Home Affairs 
v. O’Brien, [1923] A. C. 603; Brown v. 
Dagenham U. C. (1929), 98 L. J. K. B. 
565; R. v. Minister of Health, Hx p. Yaffe, 
[1930] 2 K. B. 98. 


558a. Restriction on right of action.}—Reg. 24 (2) 


of Defence of the Realm Regulations, which 
provides that ‘‘ no person shall, without the 
consent of the Minister of Munition, take 
... any proceedings for the ee of 
obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelling-house ”’ in which a 
munition worker is living, & which is situate 
in an area declared by order of the Minister 
of Munitions to be a “‘ special area,’’ is not 


- authorised by Defence of the Realm Con- 


solidation Act, 1914 (c. 8), s. 
therefore, invalid. 

The only question for decision is whether 
this portion of the regulation is wltra vires 
the statute under which it purports to be 
made, that is to say, Defence of the Realm 
Consolidation Act, 1914. This depends upon 


1 (1), & is, 


whether it can be said, on any reasonable 


construction of the statute, to be a regulation 
for securing the public safety & the defence 
of the re , &, particularly under sect. 
1 (1) (e), whether it can be said to be a 
regulation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J.). 
It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide & 
sweeping character, but I decline to hold 
that Parliament intended by these general 
words to give to the executive the right to 
close any of the King’s cts. against his 
subjects unless they obtained the sanction 
of a minister to resort thereto (SANKEY, J.).— 
CHESTHR v. BATESON, [1920] 1 K. B. 829; 
89 L. J. K. B. 887; 122 L. T. 684; 84 J. P. 
65; 36 T. L. R. 225; 18 L. G. R. 212; 26 
Cox, C. O. 591, D. C. 
psd. Fowle v. Monsell (1920), 90 L. J. K. Be 


R. ». Minister of Health, Hr n. Yaffe, (1930) 


Cases 5638—728a. 


ENGLISH AND Emptre Dicest SuPPLEMENT. 


Part XIV.—The Crown as the Fountain of Honour. 
568. Add. Annotation :—Consd. Rhondda’s Claim, [1922] 2 A. O. 389. 


Part XV.—The Crown in relation to Ports and Harbours. 


568. Add. Annotation :—Distd. British Trawlers Federation, Ltd. v. London & North Eastern 


Ry. Co. (1932), 48 T. L. R. 481. 


Part XIX.—Royal Grants. 


661. Add. Annotation :—Refd. Layzell v. Thomp- 


son (1927), 137 L. T. 106. 


706. Add. Annotation :—Refd. Hodgson v. Mc: 
Creagh (1923), 98 L. J. Ch. 339. 


PART XIX. SECT. 1, SUB-SECT. 1. 


ei, —— ——.]}—R. v. NEW ENGLAND 
Co. (1922), 63 D. L. B. 5373; 21 Exch. 
C. R. 245.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 


m i, -}-The recital in a Crown 

t made under the Great Seal of 
nada & duly recorded, t.e. enrolled, 
that it is made ‘* under & by virtue of 
the statutes in that behalf & pursuant 
to authority duly granted by our 
Governor-in-Council,”” ia sufficient to 
establish a pri facie case of the 
existence of such an Order in Council, 
or at least to bring into operation the 
maxim omnia presumuniur rite esse 
acta.—-BURRARD INLET TUNNEL & 
Brince Co. v. The SS. EuRANA 
(B. C. Adm.), [1929] 3 D. L. R. 161; 


2 W. W. R. 275; on appeal, [1931] A.C. 





300.—CAN. 
PART XIX. SECT, 2, SUB-SECT, 3.—A. 
602 ii. ———.}—-Where a Crown grant 


of land has been issued by error, but 
without false misrepresentation on the 
grantee’s part, & whereby he obtains 
more than that. to which he was entitled, 
the ct. need not set aside the whole 
dies . but may declare it void onl 

so far it purported to convey suc 
portion improvidently nted, & will 
order the grant to be delivered up to 
be rectified —R. v. SEAMAN, [1927] 
Exch. Cc. R. 201.—CAN. 


q. Add '‘revsd. on other grounds, 9 
Gr. 224.” 


sa. 48 to Crown's title—Crown ousted 
by adverse possession.}-—A. has been in 
possession of land at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. B., a 
stranger, upon application, obtains 
a grant of said land. A. takes action 
to have t declared null & void :— 
Held : the rights of the Crown in the 

land have been ousted, & 
SmirTH 


(1900), 8 Nfid. L. R. 399.—NFLD. 


sb. Mistake in description—Can- 
cellation of erroneous ——-Right to 
new n -J—R. v. SINCLAIR (1912), 
11 E. L. R. 367.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.—B. 


607 fii. ———.]—-LAWRENCE v. POME- 


PART XIX. SECT. 2, SUB-SECT. 3.—C. 


h. Add ‘‘revsd. on other ds, 
19 A. R. 329.” ses 


728a. Grant of land reserving strip of coast land— 


Effect of confirming grant.]|—A.-G. ror NEw 


PART XIX. SECT. 2, SUB-SECT. 4. 


sd. Grants for homesteads—To men 
only.}—By RFR. 8. O. 1877, c. 24, free 
grants of lands for homesteads are 
authorised to be made only to men.— 
RocEerRs v. LOWTHIAN (1880), 27 Gr. 
559.—CAN. 


PART XIX. SECT. 8, SUB-SECT. 2. 


656 1. Add “revsd.on other grounds, 
19 A. R. 329.” ; 


662 ii. Add ‘‘ revad. on other grounds, 
19 A. R. 329.” 


PART XIX. SECT. 8, SUB-SECT. 3.—A. 


r i. ._/~A Crown grant of land, 
as to part of the land granted, used the 
words ‘‘ grant, convey & assure,”? & 
as to other land granted, ‘ grant, 
release & quit claim ’’:—Held: both 
conveyed the fee simple, & the grantee 
could convey the fee simple sub- 
qect to conditions & reservations in 

he grant.—NorRTHERN TRUST Co. ¥. 
TURNER, [1923) 2 D. L. f. 1176.—CAN. 


_.. —. . 6ubject to existing timber 
lease. }-—Pitf. obtained a Crown grant 
to certain lands, to the timber on which 
a lease for twenty-one years had been 
previously given. The grant from the 
Crown was silent as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal under the Land Act :— 
Held: the rights given the grantee 
under his Crown grant were subject 
to the existing timber lease.—BROHM 
v. BRITISH COLUMBIA MILLS, TIMBER 
& ae Co. (1907), 13 B. C. R. 123. 


—_ woe 


PART XIX. SECT. 3, SUB-SECT. 8.—C. 


st. ‘‘ Water-power " — W’ater-power 
from artificial channels.|—KERWATIN 
POWER Co. v. KEEWATIN FLOUR MILLS, 
LYp., KEEWATIN POWER Co. v. LAKE 
OF THE Woops MILiIna Co.. [1928] 
1D. L. R. 32; 61 O. L. R. 363; affd., 
1929] 3 D. L. R. 199; 63 O. L. R. 667; 
{1930} A. C. 640.—-CAN. 

sg. Grant of land to Indians—~ 
* Customs & usages *’—Fishi with 
seine net.)—In an action by an Indian 
living on an Indian reserve against a 
fishery inspector & a game & fishery 
overseer in trover, to recover the value 
of a seine fishing net, the property of 
pitf. seized by defts. upon the reserve : 
—Held: the land of the band of 
Indians occu ying che reserve was the 
property of t , & the only righta 
they have in the land came through 
royal grant—the Simcoe deed of 1793 
a grant of land “‘ to be held & enjoyed 
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SourH WALES v. DIcKSON, [1904] A. C. 278 ; 
713L.J.P.C.48; 90 L. T. 213, P. C. 


by them in the most free & ample 
manner & according to the several 
customs & usages”? with a  pro- 
viso against alfenation. ‘‘ Customs & 
usages ’® are words of tenure & not 
indicative of the manner in which the 
Indians are to use the land ; moreover, 
there was no evidence that fishing with 
a seine was one of the customs of the 
Indians in 1793. There is nothing in 
the grant suggesting exclusion from 
the orainety laws, & the Indians are 
one 


subject to lawa.—-SERO v. GAULT 
(1921), 50 O. L. lt. 27; 64 DL. R. 
327.—CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.—E. 


li, —— .}~—The reservation in 
a Crown grant of the mines & minerals 
“with full power to work the same & 
for this purpose to enter upon & use 
or occupy the lands or s0 much thereof 
& to such an extent as may be neces- 
sary for the effectual working of the 
said mincrals ’’:—Held: this confers 
greater powers than is implied in a 
bare reservation in an agreement for 
the sale of the land so granted of “ all 
mines & minerals.”—FULLER v. GAR- 
NEAU (1920), 61 8. C. R. 450; 58 
D. L. Rn. 642.—CAN. 


1 ii. ——-— —— Includes petroleum & 
natural gas.J)—-CREIGHTON v. UNITED 
O11s, Lrp., [1927] 2 W. W. R. 458 ; 
affd., {1927] 3 W. W. R. 463.—CAN. 


1 iii, S. PP. STARLEY v<. NEW 
McDovUGALL-SEGUR OIL Co. (No. 2) 
[1927] 2 W. W. R. 466; affd., [1927] 
3 W. Ve. R. 464.—CAN. 


liv. Effect of Act to amend 


Public Lands Act, 1908 (c. 16).J-——Re 
Cox, (1927) 4D. L. R. 556; 610.1. R. 
182.—CAN. 











sh. Exception of lots—Conflict be- 
tween plan & description—Hwvidence of 
pe features of alleged exceptions. }— 

HOMPSON v. FRASER COMPANIES, LTD. 
(Can.), ({1929) 3 D. L. R. 7178; PTEVG.. 
{1929] 1 D. L. R. 168.—CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.—F. 

729 i. .}—Semble: the Créwn 
may grant a tract of land by a sufficient 
description to designate the portion 
meant. although the township within 
which the land lies has not been sur- 
veyed & laid out into lots & concessions ; 
& the grantee will be entitled to hold 
it although a subsequent survey made 
by authority of the Crown makes it by 
name & erent lot, or places it in a 
different concession, from that named 
in the patent, or the surveyor la it 
out projects a road through it —-HORNK 
o. Monro (1857), 7 C. P. 433.—OAN. 





Vol. XI.—Constitutional Law. Cases 754—927. 


informations.|—Mounson v. LysTmR (1682), 
W. Jo 2381; 82 B. R. 122. 


786. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106; Bournemouth- 
Swanage en Road & Ferry Co. v. Harvey, 
[1930] A. C. 549. 


754. Add. Annotation :—Generally, Refd. Layzell 
v. Thompson (1927), 137 L. T. 106. 
780. Add. Annotation :—Generally,. Refd. R. e 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. 
785a. ——— Grant of sole right to draw bills & 


Part XX1.—Hereditary and Private Revenues of the Crown. 


857. Before this case add ‘‘ See Crown Lands Act, in 1902. This house was subsequently 
1927 (c. 23).” enlarged from one of six rooms into one of 
Add. Annotations :—As-to (4) Refd. Re eleven rooms, with an additional wing. 


: These alterations & some improvements to 
felt Ch Es: - ae > naa ee the garden cost £500, & were known to the 


mineral agent of the Duchy, who remained 
a a le 189,207, Re Carbonit Akt., [1924] passive. The Duchy claimed that under the 


provisions of sects. 55 & 69 of the Act the two 

Substitute the cottages & land at W. E. & the house & land 

citations :— at W. Z. had been originally erected, entered 
By virtue of Assessionable Manors Act, 


a on, & used in connection with the mines 
1844 (c. 105), s. 54, His Royal Highness the W. EK. & W. Z. respectively, & were now 
Prince of Wales, as Duke of Cornwall, was 


costed in the Duchy. From 1846 onwards 
absolutely entitled to the mines & minerals licences & leases had been granted by the 
within certain manors including that of C. 


Duchy for the working of the two mines, but 
Sect. 55 of the Act empowered the Duke, his neither had been in fact worked for many 
agents & lIcssees, to enter upon all lands 


years. Upon an information by the A.-G. 
within the said manors, & all mines belonging to His Royal Highness the Prince of Wales 
to the Duke, & to open & work the same, & claiming declarations of title to the lands & 
to erect all such buildings, machinery, etc., buildings, & an injunction to restrain the 
& do all such acts as should be “ necessary deft. from asserting any title to the same :— 
or convenient for working the same mines,’’ Held: (1) the effect of sect. 55 was not to 
on making compensation to the surface vest any land in the Duchy, but only com- 
owners. By sect. 69 it was provided that it pelled the surface owner to permit his land 
should be lawful for the Duke, his agents & 


to bear certain burdens, & did not divest him 
lessees, to pull down & remove all buildings, of his title ; nor did it follow from the power 
machinery, ctc., no longer used for the 


in that section to erect ‘‘ buildings ” that a 
purposes aforesaid, or to allow the same to power was given to take land for gardens; 
remain, & no buildings should, by non-user 


(2) the effect of sect. 69 was not to vest any 
or otherwise, be deemed to be abandoned, title in the Duchy, but to prevent the surface 
so as to vest any right or title therein in the owner from resuming full enjoyment of land 
owner of the land. Deft. was the owner by once taken; & consequently the Duchy had 
purchase of garden land adjoining two 


established no right over, or title to, these 
cottages at W. E. in the manor of C., & was 


lands.—A.-G. TO PRINCE OF WALES vw. 
also in possession of a house & garden at CoLiom, [1916] 2 K. B. 193; 85 L. J. K. B. 
W. Z., the site of which she had purchased 


857. 


927 following paragraph & 


1484; 114 L. T. 1121; 32 T. L. BR. 448. 


Lands Act, s. 94.)\—Held : Sect. 94 does 
not give the Minister of the Interior 
the exclusive right to institute such 
aetions & does not take away the usual 

right & power of the A.-G.—R. vt. 
awe [1930] Ix. C. R. 222.—- 


PART XIX. SECT. 5, SUB-SECT. 1. 


t i. Derogation of rights under 
earlier grant.}—-KEEWATIN POWER Co., 
LTD. v. KEEWATIN FLoUR MILLS, LTD., 
KEEWATIN POWER Co., LTD. v. LAKE 
OF THE woone MrILLING Co. (Ont.), 


PART XIX. SEOT. 8. 


Evidence of invalidity of 
first grant Not admissible.J—Dok d. 
McKay tv RYKERT (1823-1900), 1 
Ont. Dig. 1726.. CAN. 











(1928) 1 D. L. R. i is {1929} 3 

Bs Le a Sts 98 0. LB Bde, CANRO) PhO ncatation for daommspedency ml <——--— When tr osseagton of 

Cy ° n i. —— n in possession oO 
—-Soldiers’ settlement—Functions of Crown lessee or licensee.|-—The pre- 


ae XIX. SECT. 5, SUB-SECT. 6. 


——, }~—COSTIN v. CHAPPELL 
sis, 10 N.S S. R. (1 Rk. & C.) 40.— 


oa Unoceupied land.)— Wand un- 
occupied in the island of N Hehe) laoteaar 
at the time of passing 5 Geo. 4, c. 51 
ia within that statute, & may be granted 
out as waste lands under sect. 15, 
notwithstanding it has been occupied 
& enclosed oe any grant of it was 

made.——A.-G. NEWFOUNDLAND Ut. 
aes (1836), 2 Neid. L. R. App. 8.— 


a]. Right Bh presse -emption. }-—HOGGAN v. 
EsQuIMALT NANAIMO Ity. Co. 
WADDINGTON ¥. 0 oC ALT & NANAIMO 
Ry. Co. (1892), 20 ° R. 235: affd., 
eee A.C. 429. —C 

m, ~———.]-~—H&s ieee v. JONES 
(1910), 16 B.C. R. 485.—OAN. 


to take 


Minister for Kepatriation.}—Held: the 
Minister had a merely administrative 
function, & might form an opinion on 
such materials as he himself thought 
sufficient without egiving resp. an 
opportunity of being heard or of meeting 

: legations to his prejudice.—LAFFER 
v. GILLEN (1927), 40 C. L. R. i —AUS. 
80. Whether Attorney - General 
necessary party.}—The bill alleged that 
the patentees obtained their patent 
by false representations to the Govern- 
ment, & showed a case in which the 
patentees would not be entitled to 
pompenstion if the patent were sct 
aside & the land given to another :— 
eigen — ata S bill the A.-G. was not 
rty. —RkrkES v. A.-G. 

(1869), 1e 18 Gr. 467 CAN. 


sp. Whether Attorney-General entitled 
proceedings —Soldier Settlement 
Act, 1919-—Notwithstanding Dominion 
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rogative of the Crown & ita freedom 
from interference by a council in the 
matter his building operations do not 
extend to Crown lessees oF lHcensees.— 
HORNSBY, COUNCIL OF § SHIRE OF 
vy, DANGLADE (1928), 29 ae R. 118.— 


st. Sale of land under Soldier 
Settlement Act, 1919—Failure of soldier 
to perform agreement—Crown not en- 
titled warrant of possession. }—A.-G. 
FOR CANADA v. Puau, [1924] Exch. 
C. R. 62.—CAN. 


PART XXI. SECT. 1, SUB-SECT. 2. 


858 iii. ———.]—The right to 
recious metals in the land now held 
y the Hudson’s Bay Co. belongs not 
to the co., but to the Crown.—Hup- 
80N’S Bay Co. v. A.-G. FOR CANADA, 
ee A.C. 285: "98 . a: P.C. 28; 45 
T. L. R. 47, P. C.—CA 
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CONTRACT. 
Part |.—Definitions and Classification. 

















3. Add. Annotation :—Refd. Rose & Frank Co. This is hereinafter bets to as the ‘ honour- 
v. Crompton, [1923] 2 K. B. 261. able pledge ’ clause.” pepe having arisen 
between the parties, the English cos. deter- 

4. For the existing paragraph substitute the mined this arrangement without notice. 
following paragraph :— abi yey Pipey cet between. Cae ecplenaat hres 

Legal effect expressly excluded. roken off the American firm had given & the 
By successive peratigces cata nade “er first-mentioned English co. had accepted 
1913 between an American firm & an English certain orders for goods. In an action by 
co. the American firm were constituted sole the American firm for breach of contract & 
agents for the sale in the United States & for non-delivery of goods :—Held: (1) the 
anada of tissues for carbonising paper arrangement of 1918 was not a legally binding 
supplied by the English co. The grea contract ; (2) at the date of the arrangement 
art of these tissues was manufactured 2 of 1913 all previous agreements were deter- 
pis English co. by another English co. mined by mutual consent; (3) the orders 
an arrangement made between the pecs ret given & accepted constituted enforceable 
fire & both English cos. in 1913 the English contracts of sale.—Rosm & FRANK Co. »v. 
existing arrangements with the American A. C. 445 ; 64 1. J. K. B. 120 ; 132 L. 
firm, which were then for one year only, 641 ; 30 Com. Cas. 163, H. L. 
should be continued on the same lines for notation :—<As to (1) Consd. Calico eriatety’ Assocn., Ltd. 
three years & so on for further periods of |” Barclays Bank (1930), 145 L. T. 
three years, subject to six months’ notice. 5. Add. aoe :—Refd. Re Wait, [1927] 1 
This document, after setting out the under- Ch. 606 
standing between the parties, including 5a. —— ———.]—SNowW v. FIREBRASS r00); 
several modifications of the previous arrange- Holt, K. B. 609; 2 Salk. 557; 1 Ld. Ra 
ments, proceeded as follows: ‘‘ This arrange- 611; 12 Mod. Rep. 434; 90 B. R. 1237, 
ment is not entered into, nor is this memo- gp, ——.}~Pltfs., the freeholders of 
randum written, as a formal or legal agree- ce roperty. entered into an agreement 
ment, & shall not be subject to legal juris- reas pe ol tive them the “ ftet option ” 
diction in the law cts. either of the United h t 
of purchasing any premises that might be 
expreasion & record of the purpose & inten- property :—Held: this agreement was void 
tion of the three parties concerned, to which through uncertainty as to the intention of 
th each pearl pledge themselves, the parties as to the meaning of the words 
with the fullest confidence—based on “ first option.’ —RYA ’ 5b 
: L rst option. YAN v. THOMAS (1911), 
business with each other—that it be Sol. Jo. 364. 
carried through by each of the three eaities Annotation :—Refd. County Hotel & oo Go v. London 
with mutual loyalty & friendly co-operation. & North Western Ry. Co., [1918] 2K. B. 251. 
Part Il_—Parties to Contract. 

17. Add. Annotations :—Refd. Johnson v. Stephens Co. v. Hind, [1928] 1 K. B. 307; Holder v. 
é& Carter & Golding, [1923] 2 K. B. 857; Re I. R. Comrs. (1932), 48 t. L. BR. 3685. 
Phillips, Public Trustee v. Mayer (1931), 76 655. Add. Annotation :—Apld. Berry v. Berry, 
Sol. Jo. 10. [1929] 2 K. B. 316. 

25. Add. Annotation :—Refd. Greenwood v. 108. Add. Annotation :—Distd. Way v. Bishop, 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. [1928] Ch. 647, 

48, Su rele Carag: to Udon BD ya 129. After this case add “‘ See, also, No. 36, ante.” 
v. Vavies, 0. i ner Uv. 150. Add. Annotation: — Consd. Johnson ov. 
Bowyer (1924), 40 T. L. R. 700; Re Penning tenhens & Carter & Goldi . 
ton & Owen, {1925] Ob, 825. As to (2) Refd. a aa Goldunentesle es 
Firm of R. M. K. R. M. v. Firm of M.R.M. 1468, After this case add ‘‘——— Effect of judg- 
V. L., [1926] A. C. 761. ment against one.]|—-See EsTorre., Vol. XXI., 

52. Add. Annotations :—Refd. Albemarle Supply pp. 218-221.” . 

PART 1. PART II. SECT. 2, SUB-SECT. 2.—E. . 8 
2 i. a be rptiaed of 180 ili. -——— eatery ig ob oY one.J—I POE YS neet 2) SUE SEC ae: 
being enforced in court of Peo .}—An a contract purpo made with 151 ili. -}~In an action 
arrangement Seroeen intending hus- two covenanters jointly, aie disclaimer to rescind a contract deft. applied to 
band & wife gee a es allowance to ofone ea to wie mahsces he bbeena 4 no Hight to as pee: = ee act bed 
ooanee ot inten fed to affect oF give into 8 contrast wit with ¢ the other & oe in the meta a at f a joint contractor. 


ten 
rise to legal Pieced ie to be evento 
with a erry 9 8. 1 0e3,.~—-CoHB 
OoHEN eae), fa LT R. 91; (1929) 
Argus L AUS. 


him to sue alone, even tho e 

chat covenantor who has disclaimed 
3 &D pe my -—-BENNETT v. GREENBILL, 

11927] N. Z. L. R. 167.—N.Z. 


1 


—Torontro & H TON NAVIGATION 
Can SILCOx (1888), 12 P. R. 622.— 


Cases 168a—298. ENGLISH AND Empree Diarst SUPPLEMENT. 
197. Add. Annotation :—Refd. Key v. Bastin, 


163a. Action brought against all—Successful de- 


165. 


192. 


fence by one—-Unsuccessful defences by 
others.]—-In an action for breach of contract 
brought against A., B. & CO. as joint con- 
tractors, A. set up the defence that pitf. had 
not performed his part of the contract. B. & 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & CO. :—Held: 
B. & C. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors.—Pmi£ v. RICHARD- 
SON, [1927] 1 K. B. 448; 96 L. J. K. B. 42; 
136 L. T. 104; 70 Sol. Jo. 1023, C. A. 


Add. Annotation :—Consd. United Dairies v. 
Public Trustee, [1923] 1 K. B. 469. 


Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 


209. 
218. 


281a. 


255. 
256. 
257. 
259. 
264. 
272. 
278, 


275 9 


[1925] 1 K. B. 650. 

Add. Annotation :-—Consd. York Glass Co. 
vw. Jubb (1925), 42 T. L. R. 1. 

Add. Annotation :—Refd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 
-}—GILBERT (F'.) (BOURNEMOUTH), 
Lrp. v. Mackay (1980), 74 Sol. Jo. 788. 
Add. Annotation :—Refd. Royal Hxchange 
Assce. v. Hope, [1928] Ch. 179. 

Add. Annotation :—Refd. Greenwood  v. 
Martin’s Bank, Ltd., [1082] 1 K. B. 371. 
Add. Annotation :—Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

Add. Annotation :—Refd. Re Franklin & 
Swathling, [1929] 1 Ch. 238. 

Add. Annotation :—Refd. Hyman v. Hyman, 
[1929] A. C. 601. 

Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 
Add. Annotations :—Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. Refd. Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

Add. Annotation :—Consd. McAlister (or 
rsh v. Stevenson (1932), 48 T. L. RK. 
494, 








Part Ill—Formation of Contract. 


297a. Offer & acceptance—Though in pursuance | 298. After this case add ‘‘ Course of conduct.] 


of unenforceable agreement.}]— Rose & FRANK 
Co. v. CROMPTON {J. R.) & BROTHERS, Lrp., 
No. 4, ante. 


See pp. 52, 67, 114, 115, Nos. 289, 389, 747- 
751; Estorpret, Vol. XXIJI., pp. 290, 291, 
No. 1034.” 


PART Hi. SECT. 5. 


sa. Buddhist monk.}—A Buddhist 
monk is @ person competent to contract 
within Contract Act, 8. 11. There is 
nothing immoral, although it would be 
so from the standpoint of his religious 
Order, or forbidden by law, within 
Contract Act, s. 23, for a Buddhist 
monk to enter into a contract for the 
sale of land. This is a question of 
contract only & not a question relating 
to a religious institution or usage.— 
U PYINNYA v. Mauna Law (1929), 
I. L. R. 7 Ran. 677.—IND. 


PART II. SECT. 6, SUB-SECT. 2. 

238 xvi. .)—An eement 
between a dealer in automobiles & the 
makor thereof, providing that it should 
be construed as an eement between 
the dealer signing it & all other dealers 
“who have signed a similar agree- 
ment ”’:—Held: to bring about a 
contractual] relationship between such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer aganst another who 
signed such ee eee 
». MaBEE MCLAREN Morors, LTD., 
(1926) 1D. LL. R. 282; [1926] 1 
W. W. R. 353: 36 B.C. R. 369.—CAN 

sc. Member of public—Agree- 
ment between street railway & munt- 
cipality.J—Hzr nm. NEW RUNSWICK 
POWER Co. (N. B.), [1928] 1 D. L. FR. 
332.—CAN. 


PART III. SECT. 1. 


af. Contract subject to approval — 
pied of epprovak. }+-Held: the effect 
of a clause in a contract, which made 
the agreement subject to the approval 
of the Governor-General in uncil, 
was to suspend the contract pending 
the giving of such approval, & upon 
such approval being given the contract 
took effect & became enforceable.— 











BANKS PENINSULA ELECTRIC-POWER 
BoarRpD v. AKAROA BOROUGH COUNCIL, 
{1923] N. Z. L. HR. 880.—N.Z. 
sj. Sufficiency of approval.) — 
A contract contained a provision that 
it should be deemed executed & become 
binding only when approved by the 
roper officers of the vendor co. 
neath the signatures of the con- 
tracting partics a form of approval 
was signed by certain persons as 
managers. There was evidence that 
they occupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the contract :—Held: approval could 
be shown by the subsequent conduct 
of the vendors.—GENERAL SUPPLY Co. 
A O’NEILL MORKIN 
MACHINERY Co., (1924) 2 D. L. R. 
183; 1 W. W. R. 1047.—CAN. 


sk. Contract for carriage of goods— 
Letter expressi wish for insurance 
of goods.}—Held: the contract was 
rake when the agent received the 
goo & gave a receipt, which con- 
tained the terms of the contract, & 
the letter was only a request to insure, 
& formed no part of the contract.— 
MOGOLDRICK v. EASTERN EXPRESS Co. 
(1872), 14 N. B. R. (1 Pug.) 138.—CAN. 

sl. Statutory debt for tazes.}—A 
statutory debt for taxes is not a con- 
tract.—A.-G. FOR CANADA Uv. O'REILLY, 
{1930} 1 W. W. R. 920; 3D. L. R. 
638; 24 Alta. L. R. 450.—CAN. 


PART III. caer 2, SUB-SEOT. 1.— 





s i, ——., }— ACME GRAIN Co., LTp. v. 
Wenavs, (1917) 3 W. W. R. 157; 36 
b i. ---In an action brought 
against exor. of a farmer who had died 
intestate, the pursuer averred that 





deceased, a childless widower & an 
invalid, proposed to him that, if he 
gave up a situation which he then had, 
resided with him at the farm, & looked 
after him & the farm, he would make 
the pursuer his heir; that, after con- 
sideration & induced by the repre- 
sentations of the deccased, he accepted 
the proposal, lived with the deceased 
for sixteon years as his companion & 
nurse without remuneration, & suc- 
peiorehoat Marr aiag the farm; & that, 
owing the failure of deceased, in 
spite of his representations, to make a 
willin favour of pursuer, he had suffered 
material loss. e accordingly claimed 
to be indemnified for this loss, which he 
estimated at £6,000, or, alternatively, 
to be recompensed in so far as the 
estate had benefited from his services. 
The ct. dismissed the action as irre- 
levant, holding that pursuer’s aver- 
ments did not import a legal claim 
enforceable against the deceased’s 
executry, in respect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir; (b) that, even on the assumption 
that a definite promise of heirship was 
averred, such a promise could have 
been proved only by the writ of the 
doceased, & here admittedly no writ 
existed ; (c) that no primd facie case 
for “ indemnification on ground of 
aber? & was disclosed, the loss averred 
by the pursuer as a result of the 
deceased’s representations peng based 
solely on rtd eke boa calculations & 
not on actual outlay.—GRAY v. JOHN- 

em. Construction—Ambiguous offer.) 
—Where a written offer is “Tatas dere 
it may be construed peace o the 
poner peneous interpretation put 
upon it by the maker & receiver.— 

ANNING v. OARRIQUE (1915), 9 
O. Ww. N. 61 ; 34 OQ. lL. R. 453.— AN, 


307. Add. Annotation :—Apld. 





839a. 


387a. ——— Sale of annuity—Execution of release. }— 
EDY v. THOMASSEN, No. 3081a, post. 


896. Add. Annotations :—Apld. Sullivan v. Con- 
stable (1982), 48 T. L. R. 267. 


PART III. sana 2, SUB-SECT. 1.— 


- (a). 

828i. What amounts to—Counter 
offer.}-—-Specific counter offer or re- 
jection puts an end to an offer.— 
SHaw v. Jongs, (1924) N. Z L. R. 
1183.—N.Z. 


328 ii, —— ——.}—Deft., through 
his agent, sent pitf. an offer to sel] him 
land for $1,800 on terms. Pitf. wired 
the agent : ‘‘ Send lowest cash price. 
Will give $1,600 cash. Wire.’”’ The 
agent replied by wire 
reduce’ price.”’ Pitf. t 
accepting the offer :—Zleld: the tele- 
gram reading ‘‘ Cannot reduce price ” 
was a renewal of tho original offer, not 
merely a rejection of pitf.’s counter 
offer, & pltf.’s acceptance of it com- 
pleted a contract of sale.—LIvING- 
ATONR v. EVANS, a2 4D. L. R. 
769; [1925] 3 W. W. R. 453.—CAN. 


PART III. ee SUB-SECT. 1.— 
e {o * 


337 viii. .}—Where a document 
was no more than an offer & wus 
withdrawn before acceptance :—Held : 
there was no. contract.—GOODISON 
TBRESHER Co. v. DOYLE (1925), 57 
QO. L. RR. 300.—CAN. 


C. (0) iv. 





P {. ——.]—Pltf. a member of & 
holder of a seat upon a Stock & Mining 
Exchange, tn Jwy, 1927, entored into 
an agrecment with defts. S. & M. for 
the sale to them of his seat for the 
price of $20,000. In the course & as 
part of this transaction, a letter was 
written by deft. M. to pe. dated 
July 27, 1927, stating: ‘‘ I hereby give 
you an option, & guarantee same, for 
hs to repurchase the... seat on or 

efore Sept. 15, 1927, at the price of 
$21,000 :—Hfeld: the giving of the 
option was in consideration of the sale, 
& an option so given for a valuable 
consideration, cannot be revoked, & 
is open for acceptance by the optionee 
at any time within the period for which 
the option is given; all that was 
necessary to operate as an effectual 
exercise of the option was that plttf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer.— 
FORREST v. SOLLOWAY, [1928]3 D. L. R. 
374; 62 0. L. R. 341.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 

366 vi. ——- Intention to discuss 
terms with third party.}—Where parties 
have discussed terms, but one before 
finally acoepting them intends to 
discuss the matter with others :— 
Held: there cannot be said to be a 
binding contract.—CaRBON CoaL & 
CLay . w. NANOOSE-WELLINGTON 





868 vii. ——— ———.]-——-PATERSON (A. 
& @.), Lrp. v. HIGHLAND Ry. Co., 
{1927} 8. C. (8. L.) 32.—800T. 

868 villi, —-—- -——.}—BIGELOW v. 
CRAIGRELLACHIE-GLENLIVET DISTIL- 
LERY Oo. pte 26 C. L. T. 186; 37 

° R, 5 CAN. 


8. C 
866 ix. ——— ———.}—WITSON & Co., 
FARQUHARSON (1906), 3 


LTD.  %. 
®. L. R. 146.—CAN. 
870 xiii, ——~ Acceptance stating 


Hillas & Co. v. 
Arcos, Ltd. (1981), 86 Com. Cas. 358. 


810. Add. Annotation :—Refd. 
Thomassen, [1929] 1 Ch. 426. 


-]—HorsFaALt v. GARNETT (1858), 6 


Vol. XI.—Contract. Cases 307—416. 


117 ; 
Kennedy». 


Refd. Jones 


understanding of offer made.}—The 
Halifax Graving Dock & plant were 
wrecked by explosion in 1917, & in 
Jan. 1918, the Canadian Govt. passed 
an Order in Council providing that the 
work of repair should be entrusted to 
applts. on the condition (inter alta) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt. pay the balance. A Jetter was 
sent to the co. enclosing a copy of the 
Order & stating ‘‘an agrecment is 
being prepared will bo submitted 
shortly for signature,”’ but no agrec- 
ment was ever executed. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order wore satisfactory & adding, ‘‘ but 
in order that all will be quite clear our 
understanding is that we are to assign 
our insurances & policies to the Govt., 
& that the temporary buildings now 
being constructed are to be replaced 
by permanent buildings of the same 
kind as the original ’’:—Held:; the 
letter of the co. to the Minister did not 
contain an unqualificd acceptance of 
the terms set. out in the Order in Council. 
-—HALIFAX GRAVING Co. v. R. (1921), 
62 S. C. R. 338.—CAN. 

370 xiv. -J]-—CANADA  PRRMA- 
NENT MuURTGAGE CORPN. v. BARNARD 
(Sask.), [1926] 1 D. L. R. 153.—CAN. 

370 xv F EFEBVRE Vv. MOREAU 
(Alta.), (1928] 1 D. L. R. 1019.—CAN. 

sp. Time for— Time limited by 
contract.}—Where applt. had not noti- 
fied his acceptance within the fixed 
time, & in the absence of proof that 
resp. had waived his right to demand 
definite written notice as stipulated :— 
Held: there was no valid acceptance, 
—LAWBS v. RUTHERFORD, [1924] App. 
D. 261.—S. AF. 

st. Within reasonable time.J— 
SHATFORD v. B. C. WINE GROWERS, 
LTp., [1927] 2 D. L. R. 759; 38 
B. C. R. 419.— CAN. 


PART III. ake 2. \aiacelas 2.— 
se a es 
380 i. Necessity.J-—BARRETT v. Ra- 
PELJE (1835), 4 O. S. 175.—CAN. 


388 iii. ———.}+—SHEADY & SMITH v. 
JOHN GILLESPIE & Co., LTD. (Alta.), 
{19381} 8. C. R. 232; 1D. L. R. 918; 
mens {1929} 4 D.L. R. 745; 3 W. W. 





, Se: ——Ty 





. 247; 24 Alta. L. R. 2453 affg., 
[1929] 4 D. L. R. 23.—CAN. 
888 iv. Exercise of option.}— 





Payment of the purchase-price made 
by a party purporting to exercise an 
option to purchaso within the time & 
in the manner provided in the option is 
insufficient to create a binding contract 
where acceptance has not been com- 
municated to the other party before the 
expiry of the option. 

Deft., in consideration of payment of 
£5, gave plitf. “an option of ten days 
to purchase’ his share in a motor- 
vessel for £150. The agreement pro- 
vided that the £5 was to be forfeited 
unless the purchase was completed in 
the said ten days. Pitf. was given the 
right to pay the purchase-money into 
deft.’s bank account at W. Instead of 
payh the same personally to deft. at 

. Pitt. told deft. on the telephone 
that he was paying the money into the 
bank, & subsequently did pay the 
monoy Within the ten days & posted a 


(Holloway) v. Woodhouse, [1923] 2 K. B. 

Greenwood v. i 
(1931), 47 T. L. R. 607. 

397. Add. Annotations :—Consd. 
Bros., Ltd. 
Sullivan +. Constable (1932), 48 T. L. R. 369. 

415. Add. Annotation :—Distd. Neale v. Merrett 
(1930), 70 L. Jo. 95. 

416. To the existing pareerepy: after the word 
‘“‘ accepting,” ad 
of a contract being arranged.’ ”’ 


artins Bank, Ltd. 


Bell v. Lever 
(1931), 146 L. T. 258. Refd. 


‘** subject to the terms 


letter of advice which reached the deft. 
after the expiry of the option. Deft. 
then refused to transfer his share 
to pltf.:—Held: payment did not 
amount to communication of accept- 
ance & there was no bin contract. 
Poy tam As Simpson, [1931] N. Z. L. KR. 


388 v. Order in Council autho- 
rising acceptance by Minister.}—Held : 
No acceptance on behalf of the Crown 
communicated to I’. by any one having 
authority to dv so had been shown; 
&, therefore, no contract binding on 
the Crown had been established. Tho 
Order in Council did not in itself con- 
stitute un acceptance.—-Jt. ». DOMINION 
Corpn., LYp., & ForGIE, [1932] 8. Cc. R. 
511 : 2 D. L. R. 810.—CAN. . 


PART III. sat lade 2.— 


sz. Delivery of goods—Before time 
laid down in order.}—Applt. sent an 
order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. The order contained a 
term that it was not to bo binding on 
resp, until received & ratified in 
writing or by actual delivery of the 
oods to applt., & that the order might 
e cancelled by applt. giving notice 
to resp. b tered letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that da 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by registered notice revive the 
order, & deliver the binder within 
thirty days. An agent of resp. was 
told by applt. that he wished to cancel 
the order, as he was buying a 
harvester, & the agent notified resp., 
but no notice was given by appit. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
him stating that the binder bad been 
forwarded per rail. The machine 
arrived, & applt. refused to take 
delivery, but admitted he had received 
the letter :—Held: the lettor did not 
amount to a ratification of the order, 
& a delivery on sere 2 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no acceptance of 
the order.—-BLACKETT v. CLUTTERBUCK 
BROTUERS (ADELAIDE), LTp., [1923] 
8. A. S, R. 301.—AUS. 


PART Ill. SECT. 2, SUB-SECT. 2.—C. 

403 ii, —— Whether motive for 
informing material.}—Areward was pub 
licly offered by the Govt. of Western 
Australia ‘“‘for such information as 
shall lead to the arrest & conviction 
of the rson or persons who com- 
mitted the murders’ of two police 
officers. C. who knew of the offer, 
gave information that led to the arrest 
of one person, & the conviction of that 
person & another for the murder of one 
of those officers. By petition of right 
under Crown Suits Act, » Cc. 
claimed payment of the reward :— 
Held: uniess petitioner had performed 
the condition of the offer acting on 
the faith of or in reliance upon the 
offer, there was no acceptance of the 
offer, &, therefore, no contract between 
the parties.—-R. v. CLARKE (1927), 40 








Cases 418a—480a. 


418a. ; >1L_Dette’ ad ace area owledged 
by return. e ental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & ed an order 
form on which was prin the clause, 
“orders to be acknawledged b coca 
but this term had not been or Mn es 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed :—Held ;: 
(1) the words on the order form, ‘‘ orders to 
be acknowledged by return,” were not 
intended to be words of contract; (2) the 
words ‘‘ by return ”’ related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pitf. was 
entitled to recover.—WILLIS v. Baacs & 
pane (1925), 41 T. L. BR. 453; 69 Sol. Jo. 


419a. ———- ——— Acceptance ‘“ subject to the terms 
of a lease.’’ }— Deft. employed house-agents 
to let shop premises at 155 High Street, 
Bromley, Kent, & on Dec. 9, 1930, pltf., after 
inspecting the premises, offered to take a 
lease. In reply the house-agents wrote to 
him on the same day: ‘‘ Corner shop, 155 
High Street, Bromley. Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
lease, our client is prepared to accept your 
offer to take the above premises on a 7, 14 
or 21 years’ lease at a rent of £350 per annum 
for the first 14 years, rising to £375 for the 
last 7 years. . . . We have instructed Mr. B.’s 
solrs. to put the draft lease in hand immedi- 
ately to forward to your solrs....’’ The 
draft lease was forwarded on the same day, 
& after negotiations as to its terms deft.’s 
solrs. wrote on Dec. 29, 1930, to pltf.’s solrs. : 
‘* We have now received our client’s instruc- 
tions on the draft lease, & he is prepared to 
accept your client’s alterations e are, 
therefore, having the lease engrossed, & will 
forward you a counterpart for execution by 
your client in due course.’”’ This was done, 
but deft. then refused to execute the lease, 
& on Jan. 24, 1931, granted a lease of the 
premises to some one else. On Feb. 3, 1931, 
pitf. commenced ee ate for specific 
performance, or, alternatively, damages :— 
Held: there was no binding contract to 
grant a lease, as the expression ‘‘ subject to 
the terms of a lease ’’ in the letter of Dec. 9, 
1930, meant ‘‘ subject to the terms to be 
contained in a lease executed by the lessor.” 
It followed that even if deft.’s solrs. were the 


PART III. SECT. 2, SUB-SECT. 2.—D. 





ee oo 8 gold mining co. in spr pee 
hear eh Ws broker F., a letter to 
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f deft. to communicate by their 
letter of Dec. 29, 1980, the fact thet deft. 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo- 
randum of the agreement signed by deft.’s 
aay authorised agente thin w of 

tinting. Act, 1925 (c. 20), s. 40, there was no 
contract, because the ‘result of the 

letter ef Dec. 9, 1980, was that there could 
be no concluded agreement until the lease 
had been executed.—RAINGOLD v. BROMLEY, 
Oe te Ch. 307; 100 L. J. Oh. 337; 146 


420. Add. Annotation :—As to (2) Dbtd. Ourtis 











Moffat v. Wheeler, [1929] 2 Oh. 224. 
420a. ]—Lorp Oarmns_ indeed 
stems to have considered that, if the phrase 


[‘‘ subject to the title being approved by 
our solrs.’’] meant what the Ct. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. Itis reasonable, they thought, 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
ap roval of his own solr., which is their plain, 

meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGHAM, J.).—CURTIS 
Morrat, Lrp. v. WHEELER, [1929] 2 Ch. 224 ; 
98 L. J. Ch. 374; 141 L. T. 538. 


Add. Annotation :—Distd. Neale v. Merrett 

(1930), 70 L. Jo. 95. 

422a,. ——- ——— Acceptance of purchase-price— 
Terms as to method of payment.]—NEALE v. 
MERRETT (1930), 70 L. Jo. 95; 170 L. T. Jo. 
99; [1930] W. N. 189. 

422b. ——— ——— Acceptance ‘‘ subject to surveyor’s 
report.’’}—Marks v. Boarp (19380), 46 
T. L. R. 424; 74 Sol. Jo. 354. 

429a. ——— What amounts to—Offer of house & 
‘‘ furniture ’’—Acceptance of house é& ‘‘ fur- 
niture & fittings as it stands.’’}—Pltf. havin 
an option from deft. to purchase a freehol 
house “* with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ‘‘ with 
the furniture & fittings as it stands’’ :— Held: 
there was a concluded contract between 
a . & deft.—Gorrin v. HOULDER (1920), 90 

J. Ch. 488; 124 L. T. 145. 

-}—By the arts. of assocn. of the T. 

Co., a private co., any member desiring to 

sell any of his shares must notify the Board 

of the number of shares, the price, & the 

name of the proposed transferee, & the Board 


422. 





430a. 


who ee fea wit interested in not being 
— th . ee were commonly 


425 viii. -}—Deft., through his D. . Salta stockbrok ring 
or, offe him kno rokers, under no 
rere pitt, 300 tons or raed ne a specified fec in consideration of the ob fection to't the G ipetitation, did. not, 
at wleed his -pancipal: aathie the c0. going to allotment, & D. allowing withdraw his acted as Dublin 
shipment be rushed. Deft. replied Sereda e ria a ced ‘stockbroker, | h Lge Dee a 0. tid “foe Held: 
etter of acceptance, whic n Oo — 
that he could not confirm the order 34 aiso been forwarded to him by ( (i) the complete contract in T.’s letter 


for immediate delivery, 
book for delivery the 1! 
month :—Held:; a contract valid in 
law was then completed, & deft. 
could not mubeeauantly vary it by 
demanding a eee a $2 per ton as a 


Mey through F., 
- in Ww 


understan 


& sent one see der eee 8 accep 
se F. ina covering letter addressed t 
hich D. ientioned that he 
spied the acceptance on the distinct 
hat Messrs. H. (an 
ereeh firm of stockbrokers) also 


tance could not be varied 
oe Pie pet letter addressed to F. 

as T'.’s nied te the covering letter 
was Sot ‘iter’ to make ne contract 
conditional upon ty 


brokers; (3) even if meek a condition 


condition of ALLAM 
_.. joined. The co.’s rospectus tae were imported into Sad contract, it 
a ea (1922), "Bo oar S. R. 508. ingued, but instead of tthe Messra count be waived oy being one for 
. G. & Co., stockbrokers of equally high benefit solely.—MaAcONOHY  v. 
so. Variation in covering letter to standing, appeared as the HKunglish TOWER, [1894] 21 ‘ets 663.—IR, 
ufferor’s agent.}—T., who war desirous — stockbrokers of the intended co. D., 


must offer to the other shareholders the num- 
ber of the shares offered at the gee & if the 
offer is accepted the shares shall be transferred 
to the acceptors. It is provided that ‘if the 
shares or any of them are not so accepted the 
holder may sell or transfer them or any of 
them at the same or any ghee rice... to 
third parties epproved by the Board.”’ The 
capital of the T. Co. was £600,000 in 600,000 
shares of £1 each, which shares were held in 
equal parts by the 0. Co., & the P. Co. The 
P. Co. gave notice to the Board that they 
were desirous of selling 135,000 of their shares 
to third parties at the price of £2 per share. 
The Board offered the 185,000 shares to the 
O. Co., & the O. Co. desired to exercise their 
option as regards 5,000 shares only at the 
proposed price. The P. Co. contended that the 
whole of the 135,000 shares must be accepted, 
. & that the acceptance of 5,000 shares 
was not good :—Held: the proposed ac- 
ceptance was not good & the P. Co. were 
entitled to sell the whole 135,000 shares to 
third parties; the offer was of the whole 
135,000 shares at a certain price per share, 
& not of 135,000 separate shares at that 
price; the price to be paid for the whole 
number of shares might well be less than that 
pervade for a lesser number; & an offer must 
e accepted according to its terms.—OcEAN 
Coax Co., Lrp. v. POWELL DurFFrRyYNn STEAM 
Coat Co., Lrp., [1932] 1 Ch. 654; 101 
by J. Ch. 253; 147 L. T. 10; 48 T. L. R. 
90. 


Add. Annotation :—Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. R. 453. 


-}—WILLIS v. Baacs & Sat, No. 


437. 





a. 
418a, ante. 


465. Add. Annotations :—Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394; Phipps (Northampton 
Pee Breweries) v. HKogers, [1925] 
1K. B. 14. 


466. Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 


467a. Offer & acceptance by telegram.|—Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
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461 ili. —--—— Offer not made by post-— 471 xiv. ; 
Acceptance binding only at time of 
receipt. |—CHARLEBOIS v. BaRIL, [1927] 832.—-CAN, 
3 D. L. R. 762.—CAN. 479 Vv. 
sa. At place vf posting—Contract gram—Fresh 
under Farm Implement Act, R. S. S.,  confirmation.}—S 
1920 (c. 128).]—ELLARD v. WATERLOO 
MANUFACTURING Co., [1926] 3 1). L. R. 
207; (1926) 2 W. W. BR. 294; 20 
Sask. lL. KR. 601.—-CAN, 





858.—CAN. 
489 ili. 





—CURRIMBHOY & Co., LTD. v. CREET 
(1929), I. L. R. 57 Cale. 170.—IND. the 
CLARKE 
BODY OVERALL Co., [1931] 2 D. L. fh. 


—— Accepiance by tele- 
term inserted wn letter of 
T., DENIS 0. WESTERN 
Propucts, LTp., (1923) 3 W. W. R. 


Effect of correspondence 
coupled with conduct—Substantial part 
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that his telegram had a meaning which would 
not be apparent to the other contracting 
party.—Rorg (L.) & Co., Lip. v. TAYSEN, 
TOWNSEND & Co. & Grant & GRAHAME 
(1896), 12 T. L. R. 211; 1 Com. Cas. 306, 


Annotations —Reld. Nickoll & Knight v. Ashton, Edridge, 
[1900] 2 Q. B. 208; Tredegar Iron & Coal Co. v. Hawthorn 
(1902), 18 T. L. R. 716. 

467b. Acceptance by telegram—Effect of word 

‘‘ writing *? in telegram.|——-HowartTH  v. 
FORDER (1903), 48 Sol. Jo. 52. 


Add. Annotation :—Refd. Re Sandwell Park 
oe Co., Field v. The Co., [1929] 1 Ch. 


Add. Annotation: — Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 


Add. Annotation :—Refd. Edwards v. Porter, 
[1925] A. C. 1. 

Add. Annotation :—Generaily, Refd. Watson 
v. Davies, [1931] 1 Ch. 455. 


For ** Question of law—Not question of fact ”’ 
in the catchwords read ‘‘ Whether question of 
law or fact.’’ 


-}—Where a contract is made, not 
in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation & intention 
of the parties, whether a contract has 
actually been completed.—Ricuarps v. Hay- 
WARD ‘1841), 2 Man. & G. 574; 2 Scott, 
N. R. 670; Drinkwater, 136; 10 L. J.C. P. 
108; 133 E. R. 875. 


.|—CADDICK v. TERRY (1864), 5 
New Rep. 137. 

489. After the cross-references following this case 
insert ‘* Construction of contracts by corre- 
spondence.|—See DEEDs, Vol. XVII., p. 245, 
Nos. 588-592.”’’ 

492. Add. Annolations :—-Folld. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Refd. Hillas & Co. 
v. Arcos, Ltd. (1931), 86 Com. Cas. 353. 

496. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 120 L. ‘T. 808. 

‘* Subject to terms of contract being 


arranged.’’] — HONEYMAN v. MARRYATT, 
No. 416, ante. 


476. 


478. 


480. 
481. 


487. 








487. 





487b. 





50la. 





looking to the intentions of the parties, 
contractual relations between 
them should be regarded as based 
upon the terms so agreed upon. 
DOMINION IRON & STEEL Co. v. R. 
(1930), 67 D. L. R. 609; 20 Exch. C. R. 
945.—CAN. 


v. PEA- 


490 xi. ——.J]—HaRIcuanp Man- 
CHARAM v. GOVIND LUXMAN GOKITALE 
(1922), L. R. 50 Ind. App. 25.—IND. 








fi. .}--An option for sale 
read ag follows: ‘‘ The owners agreo 
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471 xii. ——.}—-Brucr v, TOLTON 
(1879), 4 A. It. 144.—CAN. 

471 xili. -]—Where it is sought 
to establish a contract by correspond- 
ence, the whole of the correspondence 
relating to the matter in question must 
be looked at for the purpose of finding 
out at what atage there was, if at all, a 
complote contract between the parties. 
Where the cardinal! points are definitely 

upon, the mere fact that 
reference gs been made to & more 
formal agreement, or subsidiary non- 
ossential stipulations, will not prevent 
the ct. from consid the agreement 
arrived at by the letters as concluded. 


J.5. 





of goods delivercd.}—Held: a contract 
was established whereby pltfs. became 
bound to deliver the remainder of the 
oods.—-HAMILTON GEAR & MACHINE 
Yo. vw Lewis BROTHERS, [1924] 3 
D. L. R. 367 : 54 O. L. rn. 585.—CAN. 
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490 x. -———.]}—Where a proposal to 
manufacture certain steel raila was 
accepted in writing by tho party to 
whom it was sent, such acceptance 
stating that it would he followed by 
a formal contract, & where it appeared 
that the formal contract was intended 
solely to embody the agrecment already 
arrived at :—Held : such & case, 


to giKe H. the option to purchase the 
lands herein leased at any time within 
the period of lease for $25 per acre, 
$2,000 cash & the balance at six per 
cent. interest & half crop payinents, 
by agreement to be drawn up ? 
Held: the words “‘ by agrecment to be 
drawn up *’ had the same effect as the 
words * subject to an agreement to be 
drawn up,’’ &, since the agreement was 
to be on the crop-payment plan, the 
ct. could not supply the details neces- 
sary to complete it, & the option did 
not of itself constitute an enforceable 
contract.—~BOcALTER v. HAZLE, (1926) 
4D. L. R. 948; [1925] 3 W. W. R. 
577 ; mre. 19 Sask. L. R. 417; (1925) 
2 W. W. Rh. 436.—CAN. 
18 
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504a. Lease ‘‘to be drawn by counsel.’’)- 
STURGION v. PAINTER (1608), Noy, 128; 74 
B. R. 1092. 

Annotation :-—Refd. Goodtitle d. Estwick v. Way (1787), 1 

Term Rep. 735. 

511. Add. Annotations :—Folld. Todd v. Jones 
Bros. (1930), 15 Tax Cas. 396. Refd. Chilling- 
worth v. Esche, [1924] 1 Ch. 97; Keppel v. 
Wheeler, [1927] 1 K. B. 577. 


Sila. —— -}—During Mar. 1928, there were 
negotiations & detailed correspondence be- 
tween resp. co. & another co. who were pro- 
posing to purchase the business of the resp. co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, & as arranged at interviews between the 
parties, were generally accepted ‘‘ subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of.” On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928 :— 
Held: the correspondence did not constitute a 
contract.—Topp (H.M. INSPECTOR OF TAXES) 
ae Bros., Lp. (1930), 15 Tax Cas. 

513a. 








** The usual public-house contract to 
oe Ua into.’*]—Lucas v. HALL, [1899] 


514. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


581. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 


534. Add. Annotation :—Retd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


].-—Pltf. wrote to deft. an offer 
to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft. 
signed at the foot this statement: ‘I accept 
the above offer subject to contract.’”’ The 
solrs. of both parties approved a draft formal 
contract, but deft. refused to execute it. In 
an action for specific performance :—Held : 
the words ‘“‘ subject to contract’”’ did not 
mean that deft. bound herself if the parties’ 
solrs. approved a formal contract, but meant, 
in the circumstances, ‘‘ subject to the execu- 
tion by the parties of a formal contract,” & 
therefore the action failed.—WIuILson  v. 
BALFour (1929), 45 T. L. R. 625. 

540. Add. Annotations :—Apld. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125; Wilson v. 


589a. 








546b. 


40a, ——— -——.]— bape eee subject to con- 
in 


ract is merel e stage of negotiation 
(SARGANT, L.J.).——KEPPEL v. HEHLER, 
[1927] 1 K. B. 577; 96L. J. K. B. 488; 136 


sah ee :—Apld. Raymond v. Wooten (1931), 47 T. L. R. 
545, Add. Annotations :—Consd. Chillingworth v. 


Esche, [1924] 1 Ch. 97. Apld. Lockett v. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson v. Balfour (1929), 45 T. L. R. 625. 
Folld. Todd v. Jones Bros. (1930), 15 Tax 
Cas. 396. Refd. Nevile Reid v. I. R. Comrs. 
(1922), 12 Tax Cas. 545. 


546a. —— ‘* Subject to sultable agreements being 


arranged between your solicitor & mine.’’]— 
he words ‘“‘ subject to suitable agreements 
being arranged between your solr. & mine ”’ 
are indistinguishable in their effect from such 
words as “subject to formal contract,”’ 
‘‘ subject to contract,’’ or ‘‘ subject to proper 
contract to be. prepared by the vendor’s 
solr.,’”’ & do not import a binding ment 
between the pe ee ae v. NORMAN- 
Wriaur, [1925} Ch. 56; 94 L. J. Ch. 128; 
132 L. T. 532 ; 69 Sol. Jo. 125. 

‘* Subject to a proper contract to be 
prepared by the vendor’s eraaideelt De ith 
a document of July 10, 1922, the purchasers 
agreed to purchase certain freehold land & 
a nursery from the vendor ‘ subject to a 
proper contract to be prepared by the 
vendor’s solrs.”’ & acknowledged having paid 
£240 ‘‘ as deposit & in part payment of the 
said purchase-money.’’ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor's solrs., approved by the 
purchasers’ solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers. however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit :—Held: 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit.— 
CHILLINGWORTH v. ESCHER, [1924] 1 Ch. 97; 
93 L. J. Ch. 129; 129 L. T. 808; 40 T. L. R. 
23; 68 Sol. Jo. 80, C. A. 





Annotations :-—Apld. Lockett v. Norman-Wright, [1925] 
Ch. 56; Wilson v. Balfour oes 457. L. R. 625. Refd. 
Keppel v. Wheeler, (1927) 1 K. B. 577. 





‘‘ Formal contract to be signed in due 
course.’’|—-RONALD FRANKAU PRODUCTIONS, 
Lrp. v. BELL (1927), 65 L. Jo. 33; 164 
L. T. Jo. 504. 


Balfour (1929), 45 T. L. R. 625. Refd. Nevile 555, Add. Annotation :—Refd. Chillingworth v. 


Reid v. I. R. Comrs. (1922), 12 Tax Cas. 546. 





643 i. Solicitor to approve form 665 xv. ——— 
of contract.}—An option agreement Sara errs 
provided that in the event of the pur- D.L. R. 485. 


, 
chaser deciding to accept the option 5558 xvi. ee 





chase the land, ‘such agreemen 


J— 
by entering into an ement to pur- geeks in obta ’ PORTATION Co. v. 
Eto fon piace ning another's slgnatare Pe 11931] 2 W, W. R. 664-—CAN. 


Esche (1923), 129 L. T. 808. 


GrRaHAM v. GRAHAM obligation to pay money, & tho 
Pe L. R. 263; 16 signature is induced by that impres- 


sion, the ct. will not enforce the 
a person Obligation._INTERNATIONAL  ‘TRANS- 
ve. WINNIPEG STORAGE 


urchase shall be on a form approved tion pay for a service which for many 


y the vendor’s solr.” :—AHeld: the 
execution of a further contract was not heehee Peon Lerolehed gratuitously, oi. 


conditions on 





Burden of proof.}—Itis never 
gsary to prove in the heat iostance 


necessary to the existence ofan enforce- which tho latter is asked to 6 the that either party to a contract under- 
able contract te purchase.--VITALY %. document should be given in =a un- stood the losal effect of a term thereof ; 


BRYAN (Alta.), [1927] 1 D. L. R. 244; 
7 AN. 


A 1 certain language & in no uncertain way; if a party seeks to escape the liability 
[1926] 3 W. W. R. 785.—C if the document so printed 5 imposed by a term of the contract, he 


PART Ill. SECT. 3, SUB-SECT. 1. arranged that when read it Bivens must adduce evidence to establish 


555 xiv. ——-.}—CoLE v. SUMNER genet peat hie arp heare? ae bh R S D 
(1900), 30 5S. C. 379.—CAN. us a Hiniter: ot thet it eo ida “all P PRUSTERS, [1027] 1 | 


ounds of excuse.-THORESON vt. 
TmnRicr BOARD 


a 
contains an oF TrRusrmxrs, (1927]1 D. L. R, 11783 


559. Add. Annotation :—Roefd. Berners v. Fleming, 


{1925} Oh. 264. 


568a. ———.|—GuILDrorD Trust, Lip. v. Porn 


& Manitou (1928), 72 Sol. Jo. 171. 


567. Add. Annotation :—Distd. Hardie & Lane v. 


Chilton, [1928] 2 K. B. 3806. 


568. Add. Annotation :—Consd. Hardie & Lane v. 


576. 
581. 
587. 
588. 


611. 


6138. 


614. 
630. 
636. 
650. 


662. 


Ohilton, [1928] 2 K. B. 306. 


Add. Annotation :—Refd. Brocklebank v. R., 
[1924] 1 K. B. 647. 


Add. Annotation :—-Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 


Add. Annotation ;-—Refd. Hardie & Lane »v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotations :—Apld. Re Lloyds Bank, 
Bomze v. Bomze (1930), 47 T. L. R. 38. Refd. 
Shears v. Jones (1922), 128 L. T. 218. 


Add. Annotation :—As to (8) Apld. Inche 
vonae v. Shaik Allie Bin Omar, [1929] A. C. 


After this case add ‘ See, also, FRAUDULENT 
& VOIDABLB CONVEYANCES, No. 834a.”’ 


Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :-—Consd. Inche Noriah »v. 
Shaik Allie Bin Omar, [1929] A. OC. 127. 


Add. Annotation :—Folld. Re Lloyds Bank, 
ae sone & Lederman v. Bomze, [1931] 


663. Add. Annotation :—Folld. Re Lloyds Bank, 
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Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 


664, Add. Annotation :—Folld. Re Lloyds Bank, 


Ltd., Bonze & Lederman v. Bomze, [1931] 
1 Ch. 289. 


664a. General rule.]|—An agreement of May 6, 


1929, between B. & L., who were betrothed, 
provided that L. should deposit at a bank, 
in her own name & B.’s, the sum of £4,000, to 
be re-deposited upon the marriage in a 
current account in their joint names, & to be 
used in paying off a mtge. on B.’s premises 
& in buying him a practice. The amount of 
the mtge. was stated to be about £1,200. 
The agreement had been drawn up on the 
instructions of L.’s brother, who had pro- 
vided the £400 as her dowry. Despite the 
terms of the agreement, sums were withdrawn 
before the marriage, which took place on 
June 16: On May 15 B. & L. withdrew 
£1,000, with which the practice was bought, 
& on June 5 they withdrew £2,350. They 
also withdrew other sums at later dates. 
B. had the money, & L. signed documents 
authorising the withdrawals. The marriage 
was unhappy, & the eaco separated on 
Sept. 27. There was then only the sum of 
£150 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s brother. In an action by L. & her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1929, 
should be set aside or rectified, on the ground 
that L. was induced by B.’s undue influence 
to sign the documents authorising the with- 
drawals :—Held : the agreement must stand, 
but the doctrine of Huguenin v. Baseley, 





[1927] 1 W. W. R. 449; 22 Alta. L. R. p v. Party intoxicated.J|— PART II. SECT. 3, SUB-SECT. 3.— 
415.—CAN, pega eae a TUMMONDS (1858), 6 A. (a). 

pi, Failure to read over ay ares : : 611 vi a. -J-—-RAGHUNATH PRA- 
whole contract.}—Where a purchaser of 564 i. —— Contract of sale silentasto gap ». Sarsu PRasaD (1923), L. R. 


a large farm imploment does not read 
English, Farm Implement Act, R.S.S., 
1920 (c. 123), s. 18, is not complied 
with unless the whole contract is read 
oer & explained to him in his own 
angu 


some 
tract 
those 


does not understand in English are 
read over & explained to bim in hie 
language, & he says he understanda 
it all.—ADVANCE 
Co. v. YorGA, [1926] 3 D. L. RR. 6173 
[1926] 897. 


p fi. ee 
over or explanation. }—If 
cannot read a document s 
out requesting to have it read or 
explained 
explained he is bound by it, where, at 


least, 


other party knew that the illiterate 


has been read to him in IWnglish, 


ing ratified by 


>» even though he understands 
tnglish &, after the whole con- 


portions of it which he says he 
Held: 


UMELY THRESHER 
~ ~——CAMPBE 


LL wv 
8.0. R. —OAN. O. L. BR. 395; 





No ropes for reading 
& person who 
it with- 





b i. ~}— 
debt made by a 
arrest on a capt 
said debt, 


to him & it is not read or 
thore is no evidence that the 


time & mode o pouren: }—Defts. hav- 

egram a contract made 
by their agents, afterwards attempted the 
to repudiate it on the ground of an v4 
aHeged variation in the terms of the 
bought note as to the time of delivery. 
Defts.’ letter of ropudiation to their 
agents attempted to im 
to the time for payment as a condition 
of accepting the alleged variation :— 
he contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
MAHLER (1919), 43 
W. N. 348; affd., 


pose terms as he 


14 0. 
15 Q. W. N. 339.—-CAN 


PART III. SECT. 3, SUB-SECT. 2.— 
A. (b). 


An agreement to pay a 
debtor while under 
previously issued for 
ll not be cancelled for 
duress when the arrest was not ille 


51 Ind. App. 101.—IND. 


i. .}—Where by reason of 
confidential relationship existing 
deft. & the influence 
he was able to exert over her Dy 
aaserting knowledge of matters whic 
alleged could be used to her 
prepance which at the trial he admitted 
ad no existence, he was enabled to 
pecure from pltf. an excessive amount 
or services performed, which was paid 
by her even after she had obtained 
independent advice, pitt. was held 
entitled to recover the same back, less 
a reasonable amount for the services 
erformed.-—DISHER v. CLARRIS (1894), 
5 0. R. 493.—CAN. 
r e -+~Re WHITE, KERSTON v. 
TANE (1876), 24 Gr. 224.—CAN. 


A. (b) i. 





a i. ——.}~—An aged woman asked 


party was signing under a misunder- 
standing of its oeffect.—CANADIAN 
OF COMMERCE v. DEMBECK 
{1929] 4 D. L. R. 220; 2 
R. 586.—CAN, 


ill, ———~ —— Burden of proof.}— 
where @ contract was drawn up by 
@ magistrate, who was employed for 
that parpore, &, after being reduced 
to writing, it was read ovor to deft., 
who signed by his mark :—/eld: the 
burden was upon deft. of establishing 
that the document was not his . 
ment.—-KEDDY v. DauREY (1913), 47 
N. S&S. R. 229; 12 DL. R. 621; 13 
EH. L. R. 163.—CAN. 


piv. -——--——.]— MILLAR v. ELLARD, 
(1937) 2 D. h. R. 102.—CAN. 


BANK 
(oaek.), 
. Ww. 


& the bare fact of the arrest was the 
only evidence of duress.— THOMPSON ¥. 
SOHNEIDER, [1929] 1 D. L. R. 989; 
60 N. 8 R. 329.—CAN. 


PART HI. gana re ‘aaa 2.— 
599i. Contract voidable.}—An agree- 
ment in writing by a wife to the provi- 
sions of her husband’s will in lieu of the 
statutory provisions :—Held: to have 
been obtained by duress. & not a bar 
to her application for relief undcr 
Devolution of Estates Act, 1920, 9. 24. 
Bursaw’s Estatn, [1924] 3 
Ww. WwW. R, 807,—CAN. 
§99 ii. SO hie v. RHIND 
(1899), 29 8. C. 6 498.—-CA 


tamed 


her son to inquire into the state of her 
property. By his report thereon she 
was induced to make a transfer of the 

roperty to him & a daughter :——Held : 

e mother was clearly capable of fully 
understanding what she was doing, 
& there was no undue influence or 
misrepresentation, & proof of inde- 
pendent advice was wnnecessary to 
support the deed.—WEIR vv. EIR 
(B. C.), [1920] 3 W. W. R. 725.—CAN. 


PART Hl. SECT. 8, SUB-SECT. 3.— 
A. (b) ili. 


80, Donatio mortis causa to parish 
priest— VP alid. eas v. WALKER 
(N. B.), {1928} 4 D. L. R. 680.—CAN. 


Cases 664a—766. 


717. 
739." 
741. 


7438a. ee on 


PART III. SECT. 3, SUB-SECT. 3.—B. 
696i. Onuws on a party alleying— Unless 
transaction prim@ facte ctaadetaat pet “] 


—RAGHUNATH | PRasap SARI provisions of English law relating to 
The sect. is much wider 


No. 611, ang to the relation between 
persons rk to be married; it had not 
been esta ser “net the sum of £2,000, 
part of th tne £2 ,300, withdrawn from the joint 
account, was a proper gift to deft.; & pltfs. 
were entitled to judgment for £1,000, half 
of the £2,000.—Re Lioyps BANK, Lap., 
Bomze & LEDERMAN v. BomzeE, [1931] 1 Ch. 
aoe ery J. Ch. 45; 144 L. T. 276; 47 


698. After this case add “‘ See, also, FRAUDULENT 


& VOIDABLE CONVEYANCES, No. 834a.’’ 


Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. O. 127. 


Add. Annotation :—Consd. Pontypridd Grdns. 
v. Drew (1926), 90 J. P. 169. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


Outdoor relief afforded to pauper.] 
——Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. PONTYPRIDD 
UNION v. Drew, [1927] 1 K. B. 214; 98 
L. J. K. B. 1030 ; 136 lL. T. 83; 90 J. P. 
169; 42 T. L. R. ‘677 ; 70 Sol. Jo. 795 ; 24 
L. G. R. 405, C. A. 


Sce, further, Poor Law. 





founded on 


he matter. 


745. Add. Annotation :—Refd. 


ENGLISH AND Emprre Diaest SuPPLEMENT. 


Winkworth  v. 


" Raven, [1931] 1 K. B. 652. 
147. Add. Annotation :—Refd. Brandt v. Liver- 


748. 


750. 


atlantic v. Compagni caise 
phates de POceanie (1926), 136 L. T. 619. 


pool, Brazil] & River Plate Steam Navigation 
Co., [1924] 1 K. B. 576. 


Add. Annotation :—Refd. Rederiakt. Trans- 
ie Francaise des Phos- 


Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


755a. ——.}—Covenant for 2s. for copying every 


759. 


763. 


766. 


Sect. 70 of the Contract Act, although 
English 
interpreted accordin: 
explicit terms & not 


law, 
to its clear & 
reference to ye 


quire of paper. Breach that he copied four 

uires & three sheets, for which 8s. 3d. was 

ue. And that there ‘could be no opportion- 
ment, for the covenant was to allow him 2s. 
a@ quire, but not pro rata. If he had averred 
3d. to be the usual fees for copying three 
sheets he might have helped himself.— 
NEEDLER v. GUEST (1647), Aleyn. 9; Sty. 
12; 82 E. RB. 886. 


Add. Annotations :—Refd. Pockney v. Atkin- 
son (1929), 142 L. T. 185; Eshelby v. Feder- 
ri European Bank, Ltd., [1932] 1 K. B. 


Add, Annotation :—Generally, Refd. Meyrick 
v. Dyson (1925), 41 T. L. R. 368. 


Add. Annotation :—Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


knows, & must be held to have assumed, 
these risks when he has not In his 
contract protected himself against 
such coup encles: —SAVIDAN v. Lar- 
LANTH, gees D. ee R. 1089; 2 
W. W. R. 1222.—-CAN 


must be 


PRaBAD (1923), L. R. 51 T Ina. ens 101, 
—IND. 


PART III. woes 3, SUES ECS. 3.— 


715 1. Principles on which relief 
edt caase foe eee rooe v. Cox Srey 
R. 757; aA W.N. 1112; 

36 oO. a RR. 303.—CAN 


722 i. Transaction vot 
‘ HUNTER (1911), 1 W. W. 


dable.}-—CoLp 
R. 3 1 4.— 


2 fi. -}—ERWIN v. SNELGROVE 
(Ont )s (1927) 4 D. L. R. 1028.—CAN. 


PART II. SECT. 4, SUB-SECT. 1 


741 = xii. -}--KILBORN »v. 
FORESTER (1831), 1 Dra. 344.—CAN. 
741 xiii. ——-,]—Pltf. having 





entered into a contract for the supply 
of horses’ food with the Officer Com- 
manding the depot of a raphael 
regiment sued the Secretary of State 
for the balance due to him under the 
contract :—H an Officer Com- 
manding a aepot. not eas one of the 
officers authorised by the Governor- 
General in Council eae ‘Government 
of India Act, 1915, 8. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires & could not be 
enforced inst the latter. However, 
under Indian Contract Act, a. 70, 
ye having lawfully supplied toods 

or the horses belonging to the Secre- 
tary of State, not intending to do so 
gratuitously & the latter having 
enjoyed tho benefit thereof, was 
entitled to compensation. 


than the ores law & goes beyond it. 
—SECRETARY OF STATE v. SARIN & Co. 
(1929), I. L. ee 11 Lah. 375.—IND. 


744 1. From circumstances. }— 
Rice v. BORCKHARDT (1925), 36 
B.C. R. 161.—CAN. 





7144 -.}—NORTHERN RY. 
oa LISTER (1867), 27 U. C. R. 57.— 


747 ii. .-}—Feld ; un agree- 
ment by a co. to repurchase shares was 
ostablinned, as the Peoudiet of the co. 
was quite inconsistent with any other 
reason thau that it intended & agreed 
to repurchase the s CLARKE 0. 
Lanas & Roppis, Lp. (1926), 37 
B. Cc. Rh. 77.--CAN, 








PART III. SECT. 4, SUB-SECT. 2.—C. 


u i. ——— Contract to dig well.}-— 
When a@ party ocontracteé to bore a well, 
with a proviso that he is to be paid a 
Bolo, th on of the price if it is a dry 

ore there is an implied promise to go 

he distance his machinery will bore, 
a if because of a rock he does not 31) 
that distance it is not a ‘‘ dry hole,” & 
he is not entitled to payment.— 
WINKLER & MARTIN v¥. ah We J ipl 
oan. W. 1. 982; 13 Sask. L. R 


uli, —— -}+—-Where a hole is 
caving in & rendering it dangerous 
for him to work, & a well-di i 
abandons the work without hav 
obtained water & without having cone 

to the full depth of his machine, be 
iS not entitled to payment for the 
work already performed. A well-digger 








u iii. Contract “for removal of 
night soil—Special provisions as to 
cleansing.)}—Iield: the contract was 
one entire contract & every provision 
in it for strict cleanliness & disinfection 
was of the very essonce & nature of the 
contract.—HUNTER v. WEST ante 
MUNICIPAL CoUNCIL (1923), 23 S. R. 
N.S. W. 420.—AUS, 


PART III. SECT. 4, SUB-SECT. 2.—D. 


.}—-ANDERSON v. MCINTYRE, 
(1925) 3D. L. R. 948.—CAN. 


Cc ii. zigrcement to live on & work 
farm in consideration of father promising 
to devise farm.J—Held: the father 
having prevented the son from per- 
forming the work contracted for & 
discharged him from service, the sop 
was entitled to recover on a quantum 
meruit for the work done by him & 
monoy & matorials furnished.—REN- 
TON v. RENTON (1925), 62 N. B. R. 


PART Ill. SECT. 5, SUB-SECT. 2. 


ee 


h i. ——— Agreement to arene | land in 
rapes terial of debt.}—Held: binding, 
tho writ. FLEMING v. 


ug. 


bh ii. —— oe greement to aac: com- 
mission.}—Held: Alberta Statutes, 
1906 (c. oUP nol tare .— HEATON 
. FLATER (1914), W. L. R. 98; 16 

ee - tas 8 Alta. L. ht. 21.—CAN, 


S. P. KanRarn v. SCHUBERT 
(did), "29 'W. L. BR. 5640; 7 W.W. R. 
189; 8 Alta. L. R. 21; 19 DL. R. 
804.—CAN. 


769. 


772. 
775. 
793. 
801. 
803. 


810. 


819. 


Vol. XI.—Contract. Cases 769-844. 


Part 1V.—The Statute of Frauds. 


Add. Annotation:—Refd. Franco-British 
Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 785. 


Add. Annotation :—Refd. Monnickendam v. 
Leanse (1928), 89 T. L. R. 445. 


Add. Annotation :—Refd. Newman v. Slade 
[1926] 2 K. B. 328. 


Add. Annotation :—Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

Add. Annotation :—Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 


Add. Annotations :—As to (1) Refd. Lewis v. 
Cammell, Laird & Co. (1929), 22 B. W. C. C. 
410; Smith v. Union Castle S.S. Co. (1931), 
24 B. W. 0. C, 71. 

Add. Annotations :—As to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. Refd. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142; 
Ariff v. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

Add. Annotation :—Asto (1) Refd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 


887a. -—— Goodwill & stock-in-trade included— 


PART IV. SECT. 1, SUB-SECT. 5.—A. 
770 i. Partnership agreement.|— A 


Entire.J— Deft. orally agreed to buy from 
pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, & an interest in the premises, but 
he failed to carry out his agreement. In an 
action for damages deft. pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1925 (c. 20), s. 40 (13, 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and kecping the staff together until 
the defendant should take possession :— 
Held: that part of the contract which related 


to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed.—HAWKEs- 
WORTH v. TURNER (1930), 46 T. L. BR. 389. 


’ 837b. ——— Contract to construct road over land— 


840. 


841. 


$44. 


which a father & mother agreed in 
consideration of maintenance to work 
for their children ar Jong as the parents 


Divisible.}—An estate co., by their agent, 
orally promised an intending purchaser of 
a building plot that a road, marked on a 
plan shown to him & giving access to the 
plot, would be constructed by them & be 
ready for use within a reasonable time. 
Relying on this promise, the purchaser 
entered into a written agreement to purchase, 
& the ee was duly conveyed to him. The 
co. did not construct the road within a 
reasonable time, or at all, & the purchaser 
brought an action claiming damages for 
breach of contract :—Held: a promise to 
construct a road, apart from any conveyance 
of the land over which it was intended to run, 
was not a “ contract for the sale or other 
disposition of land or any interest in land,” 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1).— 
JAMESON v. KINMELL Bay LAND Co., LTp. 
(1931), 47 T. L. RB. 593, C. A. 


Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Folld. Jameson v. Kinmell Bay Land 
Co. (1931), 47 T. L. R. 5938. Refd. Michael 
»”. Phillips (1923), 130 L. T. 142. 

Add. Annotations :—Refd. Michae] v. Phillips 
(19238), 130 L. T. 142 ; Wawkesworth v. Turner 
(1930), 46 T. L. R. 389. 


acrvice, under which deft. is to receive 
** 3700 a year, to be increased per year 
until it reaches $1,000,” is a contract 


contract for a partnership to last longer 
than a year is within Stat. Frauds.— 
HOFFMAN v. COHEN (Man.) (1014), 27 
W. I. It. 127.—CAN, 


sp. Agreement to be performed before 
fixed date — Fixed date more than 
one year from agreement—Effect of 
renewals.J—In 1921 deft. promiscd to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 
from time to time up to May, 1922 :— 
Held: the contract was one to be 
performed within a year, & a memo- 
randum in writing to satisfy Stat. 

uds was unnecessary.—CrYyr  v. 


sq. ———~ Whether statute bar to action 


Sor dissolution of Te ae eae 
v. Hou, [1928) 1 W. W. ht. 480; 39 
B. C. R. 425.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— 
B. (a). 


793 fl. Agreement for maintenance of 
rent-—For andere gern: IP artes 


Servants Act, 20, 8. 2 
provides that a contract of ersonal 
service for a period of more than one 


year shal) be signed by the contracting 
parties; &, since a contract of hire o 
personal services during a lifetime is 
one which pee facte is not to be per- 
formed within a year, a contract by 


should live & their health continue, 
but which was not signed by the father 
was void & no answer to the father’s 
claim to financial support as a “ de- 
pendent ’? under Parents Maintenance 
Act.—STr. MARIE v. STk. MARIE 
(Sask.), (1929}) 4 D. L. R. 1076; 1 
W. W. R. 890.—CAN. 

st. Agreement for partnership — 
For indcfinite period.}—A written con- 
traot, which provides for the con- 
tinuance of a partnership from its date 
until) dissolved by mutual consent, 
unless previously determined by a 
reaps notice, is not an agreement 
that is not to be performed within the 
space of one year from the mak 
within Instruments Act, 1915, 8. 228.— 
GIBB v. SELL, [1922] V. L. I. 561; 28 
Argus L. R. 05; 44 A. L. rs 1. 


PART IV. SECT. 1, SUB-SECT. 5.—C. 


806 ii. S. P. DICKSON v. JACQUES 
(1871), 31 U. O. R. 141.—CAN. 

812 i. To commence on following 
day.|—-A contract to serve for oue year, 
the service to commence on the day 
next after that on which the contract 
is made, is not a contract not to be 

erformed within a year within Stat. 





‘frauds, 8. 4.—BELLER »v. KLOTZ 
(Sask.), [1917] 1 W. W. R. 585.—CAN. 
820 il, ——- ———.}--A contract for 


9 


not to be performed within a year 
within Stat. Frauds.—FAIRGRIEVE vw. 
ae (1896), 40 N. S. R. 215.— 

$23 ii. ——— Share-miliing agree- 
ment—Commencement d: termination 
not stated.}—Held: the contract was 
one for services not to be performed 
within one year from the making 
thereof, & therefore, came within the 
statute.—-HaLL v. GOLDSTONE, [1923] 
N. Z. L. R. 916.—N.Z. 


PART IV. SECT. 1, SUB-SECT. 7. 


838i. Promise to pay debt of another 
—Subseguent credit given to guarantor 
as_ principal deblor—Nat entire.}— 
Held: as to goods supplied before the 
alleged promise, the promise was one 
to answer for the debt of another & 
under Stat. Frauds was unonforceable 
because of the absence of a memo- 
randum in writing to support it; but 
as to goods supplicd subsequently, 
although the account was continued 
in the buyer’s name, it was established 
that the surety became the prin- 
cipal debtor & the goods were sup- 
plied on: his account, & 
randum in writing was required to 
enforce the claim.—BaTEMAN & MAT- 
THEWS 0. SPENCER, ety 4D. L. R. 
W. Ww. R. 1281.—CAN. - 


Cases 845—900b. 


845. Annolations :—For “ Refd. Heilbut, Symons 


845a, 


859. 


859a. 


“PART IV. SECT. 2, SUB-SECT. 8.—A. 


900a i. Contract rectified by court.] 
—As against a defence of Stat. Frauds, 
the ct. hasno power to reform a 


v. Buckleton, [1918] A. CO. 80,” read “ Dbtd. 
Brees Symons v. Buckleton, [1913] A. C. 
0.” 


Add. Annotations :—Consd. Jameson v. Kin- 

mell Bay Land Co. (1931), 47 T. L. R. 410; 

Miller v. Cannon Hill Estates, Ltd., [1981] 

2 ES 2 Z a Refd. Collins v. Hopkins, [1923] 
. B. 617. 


Parol warranty to let for certain pur- 
pore in an action for damages for 
reach of warranty in connection with the 
letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & pltf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, & such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation :—Held: plté. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract.— 
CRAWFORD v. WHITE CITY RINK (NEWCASTLE- 
ON-TYNE), Lrp. (1913), 29 T. L. R. 318; 57 
Sol. Jo. 357; 77 JI. P. Jo. 111. 


Implied warranties. |—See, generally, LAND- 
LORD & TENANT, Vol. XXXI., pp. 176-181. 


Add. Annotation :—Apld. Farr, Smith v. 
Messers (1927), 44 T. L. R. 48. 


What amounts to—Reconstitution of 
action.|—Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., & duly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan.9. Tothat action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque & 
three drafts, & that defta. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 





writing & then decree specific per- 
formance of it as reformed.—SWwEITZER 
S GRANGee (1923), 54 0. L. R. 70.— 


862. 


892. 


893. 


893a. 


900. 


900a. 
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that co. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action :—Held : 
(1) par. 8 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dixon, 
No. 859, ante.-—FarrR, Smita & Oo. ». 
MEssERS, Lrp., [1928] 1 K. B. 897; 97 
L. J. K. B. 126; 188 L. T. 154; 447. L. R. 
48; 72 Sol. Jo. 14; 33 Com. Cas. 101. 


Add. Annotation :—Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


Add, Annotation :—As to (2) Refd. Chilling- 
worth v. Esche (1923), 129 L. T. 808, 


Add. Annotations :—Distd. McDonald v. Nash, 
[1924] A. C, 625. Consd. McCall Bros., Ltd. 
v. Hargreaves (1932), 48 T. L. R. 450. 


Add. Annotations :—Consd. National Sales 
Corpn. v. Bernardi, Bernardi v. National 
Sales Corpn., [1931] 2 K. B. 188. Dbtd. 
McCall Bros., Ltd. v. Hargreaves (1932), 48 
T. L. R. 450. Refd. McDonald v. Nash, 
[1924] A. O, 625. 


-}—Bills of exchange drawn by 
Se to their own order, on & accepted by 
. S. & Co., a co. of which deft. was a 
director, were indorsed by deft. in pursuance 
of a verbal agreement under which pltfs. sold 
& delivered goods to the acceptors, in con- 
sideration of deft. indorsing the bills with the 
intention of making himself liable to pltfs. in 
case of default by the acceptors. Pltfs. 
subsequently indorsed the bills, writing their 
name underneath that of deft. Pitis. sued 
deft. as indorser:—Held: although the 
verbal contract found to have been made 
between deft. & pltfs. was in one sense a 
contract of guarantee, the Statute of Frauds 
could not be set up as an answer to a claim 
under the bills—McCatt Bros., Lrnp. v. 
HARGREAVES, [1932] 2 K. B. 423; 101 L. J. 
K. B. 7388; 147 L. T. 257; 48 T. L. R. 450; 
76 Sol. Jo. 433. : 
Add. Annotation :—Consd. Farr, Smith v. 
Messers (1927), 44 T. L. R. 48. 


-|—Farr, Smita & Co. v. MESSERS, 
Lrp., No. 859a, ante. 











900b. Contract rectiNed by court-——On sro of 


sa. Order in Cowuncil.)- -Held: an 


10 


mistake.|——-Where owing to a e com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract & to order specific performance 
of it as rectified, although apart from the 


Order in Council ought to be ed 
as @ sufficient expression in wri of 
an ent to pay on the p of 

& Co. vw. R., 


the wn. LAMARRE ‘ 


814, 


rectified contract there is no memorandum 
to satisfy Stat. Frauds.—vU.S.A. v. MorToR 
TrRuoKS, Lirp., [1924] A. O. 196; 93 L. J. 
P.0.46; 180 L. 7.129; 839 T.L. R. 723, P. C. 


Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


928a. Agreement to remain in force so long as 


924. 


930. 


938. 


956. 


another agreement continued. ]—Defts. agreed 
in writing to purchase from pltfs. all the 
stores ' that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltis. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it :—Held : 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years.—FRANCO- 
BririsH Surp Store Co., Lrp. v. COMPAGNIB 
a CHARGEURS FRANCAISE (1926), 42 T. L. R. 


Add. Annotation :—Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 'T. lL. R. 735. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 9465. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


Add. Annotation :—Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 


PART IV. SECT. 2, SUB-SECT. 8.—B. The next day : I 
acknowledging the letter, stated: either nominally or by description or 


Vol. XI.—Contract. Cases 900b—1082. 


980. Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 


988. Add. Annotation :—As to (2) Refd. Ohilling- 
worth v. Esche (1923), 129 L. T. 808. 


995. Add. Annotation :—Apld. Re Howden & 
'  Hyslop’s Contract, [1928] Ch. 479. 


999. Add. Annotations :—As to (2) Apld. Chilling- 
worth v. Esche, [1923] 1 Ch. 676. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally, Refd. Bernard v. Williams 
(1928), 189 L. T. 22. 


1002. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


1017. Add. Annotation :—Refd. Dominion Press 
v. Customs & Hxcise Minister, [1928] A. C. 
840. 


£10 & received the following receipt: ‘ Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.’”’ Pltf. 

roved that on Nov. 21, 1918, before signing 
the receipt deft. verbally agreed to sell him 
his House & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money :—Held: the receipt was a 
sufficient memorandum of the verbal con- 
tract..—AUERBACH v. NELSON, [1919] 2 Ch. 
388; 88 L. J. Oh. 493; 122 L. T. 90; 386 
T. L. R. 655 ; 63 Sol. Jo. 683. 


1027a. .}—Howarp v. OKkEOvHR (1778), 8 
Swan. 482; 36 EH. R. 933. 


1081. Add. Annotation :-—Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 187 L. T. 165. 


10382. Add. Citations :—92 L. J. Ch. 598; 129 
L. T. 659; 39 T. L. R. 576; 67 Sol. Jo. 
638, O. A. 


urchaser’s solr., in tract are specified in the _ writing, 


sb. Coniract not absolutely recog- «he simple agreement arrived at reference, & in such a manner that 
nised—Alleged variation o 8.1—- herein appears inthe first part of your there can be no falr or reasonable 
Deft.’s agents in A., on Oct. 14, 1914, letter, & I suggest that we can dispense dispute as to their idontity. <A letter 
I ment ’?:— signed by a purchaser, addressed to 


Go ie oe to deft. in business in 
Q.,; 


with any 


furth 
hat they had sold to pitts, a oar- Freig: ‘the latter lettor constituted a — persons who are the vendor’sagents, but 


load of apples for shipment on opening 


note or memorandum sufficient to not mentioning tho vendor, & there 


of navigation. On Oct. 16, deft. jatisty Stat. Frauds, although the being nothing creating a contract 


answered accepting. On that day the wyiter had no intention to sign one.— 


bind upon the agents personally, 
ract 


agents sent deft. a bought note, t 
stating the terms of contract as in the Se id oe v. LAFFAN, [1924] is not sufficient to make 6 cont 
telegram, with additions. On ie a sabe tos . 

“Iw 


deft. 


return contract, as I find you have 


wrote to the agents: 


PART IV. SECT. 2, SUB-SECT. 3.— 


enforceable against purchaser undcr 
[1924] 3 D. L. R. 292; 2 W. W. R. 
796; 34 B. O. R. 136.—CAN. 


r,s See ane ear ae oe 
on 5.” Will NOU accept contrac ti. —— From purchaser to partner— RT Iv. CT. 2, SUB-SECT. 4.—- 
on these terms unless they will Hay Slating terms of purchase.}—In an sis pes B. (b). cree 


for the goods when packed ”’ :—H 


& the bought note, the 
would have supplied a sufficient memo- 
randum to satisfy Stat. Frauds, eonversation, they 


although it contained a repudiation Tan : 
of the contract.—-OAMPBELL v. MAHLER properly dace 


(1919), 48 O. L. R. 395; 14 0. W.N. 
348; affd., 15 O. W. N. 339.-—CAN, 


PART IV. SECT. 2, SUB-SECT. 3.— 
CO. (a). 


if the terms of the contract had not pon Against D., olalming Gameees _ 1027 ii. —— Admission of existence 


sufficiently appeared by the telegrams : artn 
letter of Oot. 20 weaned eke CLL abontgials purchaser’s solr: “ B._ informs me 


of contract.}—Vendor’s solr. wrote to 
that he has agreed with R. fo 


Moore rn Tey ting te our to him of his holding in foe-simple for 
arol pear fete wag £10,000. Under those circumstances 


we think it would be possible to 
show that terms sonably limit tho title.” The next 


ad been stated by D., over his signa- L 
day purchaser’s solr. in acknowledging 
ture, that they were the only terms & the letter, stated: “ The simple . 


were those referred to in the telegram, ment arrived at herein appears in the 


9231. Letter reférring to previous 609.—OCAN. 


re sign gaa ag se constructively 


wrote to poche solr. : *‘ B. informs 


me that 


sale 


mple for #&10,000. Under these 


circumstances we think it would be 
possible to reasonably limit the title.” rauds unless the p 


eo has agreed with R. for the 


urchase of land comply with Stat 


& the two constituted a sufficient first part of your letter, I suggest 


memorandum within Stat. Frauds.— 
é that we can dispense with any further 
DORAN v. MOKINNON (1916), 538. C. R. agreement ’:—Held + this letter con- 


stituted a note or memorandum signed 
rchaser’s agent sufficient to 


a , » b wT 
to therein.}—Vendor's solr. pant Iv, SEOT. 2, SUB-SEOT. 4.—  avtisty Stat. Frauds, although he had 
A. (a). not specifically authorised to 


ig ding foe- 971i. General rule.J—A writ: ig sign such a memorandum, & in writing 
bo pam oh 00. aes not sufficient 0 ae a Pokiccoyet of the letter had no intention to sign one. 


. ~=OLONCURRY (LORD) v. LAFFAN, 


11 


Cases 1059—1218a. Enauish aND Empire Dicest SUPPLEMENT. 


1059. Add. Annotation :—Refd. Chillingworth v. 
Esche (1928), 92 L. J. Ch. 46). 

1063. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 KX. B. 446. 


1068. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


1074. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1077. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Oo., [1927] 1 K. B. 649. 


1078. Add. Annotation :—As to (1) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 


1087. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


1089. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 05 L. J. K. B. 945. 


1092. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1104. Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

1107. ent this case add ‘‘ See, also, No. 1123a, 
po aL 


1109. Add. Annotation :—Refd. Koenigsblatt vt. 
Sweet, [1923] 2 Ch. 314. 


1112. Add. Annoiation :—As to (2) Consd. Raingold 
v. Bromley, [1931] 2 Ch. 307. 


1119. Add. Annolations :—Refd. Chillingworth v. 
Insche, [1923] 1 Ch. 576; Monnickendam 1. 
Leanse (1923), 39 T. L. IR. 445. 


1121. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1128a. —-—— Purporting to enclose engrossment— 
Coupled with engrossment.|—Circumstances 
(see LANDLORD & TENANT, No. 396a, post) 
in which :—Held: there was a sufficient 
memorandum of an oral contract.—HOoRNER 
v. WALKER, [1923] 2 Ch. 218; 92 L. J. Ch. 
573; 129 L. T. 782. 

1125. Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1170. Add. Annotation :—Apld. Kocnigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1172. Add. Annotation :—Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 


PART IV. SECT, 2, SUB-SECT. 4.— 
B. (d). 


q. Read now ‘“ 1034i.”’ 


1084 ii, Share -milking agree- 
ment.}—Held: an incomplete memo- 
randum of the terms of the contract, & 
the result was the same as if there 





1144 ii. 





[1923] 3 D. L. R. 884; 
434.—CAN. 


PART IV. SECT. 2, SUB-SECT. 8.—A. 


.}—Parol evidence 
received to show that terms had been 
stated by a purchaser over his signature 
& were those referred to in a telegram 





1176. Add. Annotations :—As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. As to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. Generally, Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76; 
Ariff v. Rai Jadunath Majumdar Bahadur 
(1981), 47 T. L. R. 288. 


1178a. —— -]—In cases under Stat. 
Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(ATKIN, L.J.).—Re A BaNKRUpTcy NOTICE, 
[1924] 2 Ch. 76; 93 L. J. Ch. 497; 131 L. T. 
307 ; 68 Sol. Jo. 458; [1924] B. & C. R. 188, 


Annotation :—Retd. Huddersfield Fine Worsteds v. Todd 
(1925), 131 L. T. 82. 
1184a. S. P. CroysTon v. BANES (1702), Prec. Ch. 
208; 24 B. R. 102. 
Annotation :-—Consd. Rondeau v. Wyatt (1792), 2 Wy. BI. 63. 


1185. Add. Citation :-—sub nom. CHILD v. COMBER, 
3 Swan. 423, n. 


1186a. .|}—Hosier v. READ (1724), 9 Mod. 
Rep. 86; 88 B. R. 332. 


1207. Add. Annotation :—-Cencrally, WRefd. ve 
Home & Colonial Insurance Co., [1930] 1 Ch. 
102. 


1213a. ——— Refusal to pay for instalments until 
whole work published.J—A purchaser con- 
tracted to purchase a serics of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect: ‘ Please 
enter my name as a subscriber for ‘ The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirtcen plates, 
£10 10s.” After pltfs. had delivered the first 
four plates of the scries, they called on 











32 B.C. KR. PART IV. seed t4 sore 3.— 


fi. —— Agreement to work in coun- 
sideration of employer promising to 
devise realily—Liability Jur services 
rendered.|—Illeld: the employee was 
ontitled to compensation on a quantum 
merutt for work performed & services 


were no memorandum at all.—HALL 
v. a [1923] N. Z. L. R. 916. 


1035 ii. ——— Share-milking agree- 
ment.}—-HALL v. GOLDSTONE, No. 
1034 f1., ante.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 


1062 i. 
written offer.}—Subsequent oral recogni- 
tion of a memorandum previously 
signed, as conta all the terms of 
the contract, is a sufficient compliance 
with Stat. Frauds.—FRIEDMAN  t. 
MAYER (1913), 25 W. LL. TM. 551; 5 
W. W. RR. 168; 14 D. L. R. 1545 7 
Alta. L. R, 60.— CAN. 

sc, Sale & resale— No signature b 
sub-purchaser.}—Held: where Stat, 
Frauds applicd liability could only be 
establishe by an acknowledgment 
in writing.—WoORDDINGTON v. Bush, 


—— fParol acceptance of 


from him to his partner.—DORAN v. 
eS NNON (1916), 53 S. C. R. 609.— 


PART IV. SECT. 3, SUB-SECT. 3.—-A. 

11965 ii. .}—-A common law action 
for a balance of the purchase moncy 
of land sold under a verbal agree- 
ment cannot be maintained, although 
the deed has been delivered.—McMIL- 
LAN v. WILLIAMS (1894), 9 Man. L. R. 
627.—CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— 
B. (a). 


1200 ii. ---An item in an 
account stated, being a sum charged 
for the price of a lot of land, does not 
make it incumbent on pltf. to prove 
the agreement ting such land to 
have been made writing.— DALTON 
vw. BoTrs (1826), Tay. 281.——CAN. 
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rendered for deceased employer.—He 
MrSTON, MESTON wv. Gray (Sask.), 
(1925) 4 DPD. L. R 887; [1925) 3 
W. W. R. 656.—CAN. 


fli, —— Value of services—-Admitssi- 
bility of contract. |—In an action brought 
on a quantum merutt for work done & 
services rendercd evidence was given 
of an coment, not in ting, 
whereby deft. agreed to pay a ce 
weekly salary & also a sum of £200 at 
the end of two years; it was also 
proved that doft. had paid the weckly 
ralary but bad refused to pay the sum 
of £200 :—JIeld: although the paroi 
ment was one to which the pro- 
sions of Stat. Frauds were applicable, 
it was nevertheless admissible as evi- 
dence of the value of pltf.’s services.— 
WarRD v. GRIFFITHS BROTHERS, LTD. 
(1928), 28 8S. R. N. S. W. 425; 45 
N. Ss. WwW. W. N. 130.—AUS. 


deft. to pay for them, but he refused to do 
s0 till the entire set was published & de- 
livered :—Held : the words “ to be sent to me 
as published ” made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for scparately.— 
HOWELL v. EVANS (1026), 134 L. T. 570; 42 


T. L. R. 310, D. C. 


1214a. Add. Citations :—-[1923] 2 K. B. 723; 92 
L. J. K. B. 886; 129 L. T. 830. 








Abr. 20, pl. 5, L. C. 
1217b. ]—-ANON. (circa 1680), cited 


Eq. Cas. Abr. 20, pl.&; 21 EB. R. 842, L. OC. 
Aen :—Refd. Maxwell v. Montacute (1720), Prec. Ch. 


1234a. ——.]--Stat. Frauds not pleadable where 
the agreement is executed in part.—AYLEs. 


Vol. X1.—Contract. Cases 1218a-—1285b. 


1285. Add. Annotation :-—Consd. 
Ames, [1925] Ch. 96. 


1245. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1K. B. 446. 


1247. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


ForD’s (HARL) CASE (1727), 2 Stra. 783; 
98 B. R. 845, 
Annotation :-—Consd. Whitchurch v. Bevis (1789), 2 Bro. 
CO. C. 559. 


Rawlinson v. 


1248a. ——-.|—Re A BANKRUPTCY Notice, No. 


1263a. ——— 
1 Eq. Cas. 


1178a, ante. 





-|—In an action for the specific 


performance of an agreement, where it does not 
appear from the statement of claim whether 


the agreement was in writing or not, a defence 


in 1 


founded on the 
raised by demurrer.—FuUTCHER v. FUTCHER 
(1881), 60 L. J. Ch. 7385; 45 L. T. 306; 29 
W. R. 884. 


1269. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


Stat. Frauds cannot be 


Part V.—Consideration. 


1274. Add. Annotation :—Refd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 


1285a. —-— Promise to pay debt for which pro- 
Mable — Agreement ag 

BREALEY v. ANDREW (1837), 7 Ad. & EI. 
108; 2 Nev. & P. K. B. 114; Will. Woll. & 
Dav. 481; 6 L. J. K. B. 199; 1 Jur. 526; 


misor not 


112 KE. R. 411. 


PART IV. SECT. 3, SUB-SECT. 4.—A. 


1217 i. General rule.)—Stat. Frauds 
& Mineral Act, B. C., 8. 19, will not 
be allowed to be mnade instruments of 
fraud.-—RoBerrs v. RopERtTs, [1923] 
2W. W. R, 137.—CAN. 

1225 i. Conveyance of interest in land 
-— Whether evidence of trust admissible. | 
—SMITH v. BENOR (1913), 24 O. W. RR. 


521; 4 O. W. N. 984; 10 D. L. Rh. 
824.—CAN. 
PART IV. SECT. 8, SUB-SECT. 4.—- 
B. (a). 
1237 viii. ~-.}-—-The 





act of part performance relicd on must 
be unequivocally referable to the agree- 
ment alleged.——TiLtLey v. CLeaky & 
HENDERSON (1887), 7 Nfid. L. R, 
209.—NFLD. 

12387 ix. .J—In ordor 
to onforee specific performance: of an 
oral contract, wheroby deceased pro- 
mised to devise land to another in 
consideration of the latter working for 
deceased until the latter’s death, the 
acts relied on as part performance 
excluding Stat. Frauds must be un- 
equivocally referable to the contract 
ussorted, 

The fact that a son left his employ- 
ment & lived & worked on his father's 
farm for ton years without drawing 
wages :—Held: not to point un- 
mistakably to a contract by the father 
to leave bis property to the son, & the 
alleged contract, not being evidenced 
by writing, was not enforccabic.—Re 
MESTON, MESTON #. Gray (Sask.), 
(1925) 4 D. L. FR. 887; (1925) 3 
W. Ww. J e 656.-—-CAN. 

1237 x. ——,]}—~-A mothor 
undertook verbally to make a_ will 
leaving to her son W. two farms in D., 
& thereby induced W. to convey his 





eer neat 











1285b. ——— Promise to employ person— No 


obligation on promisee to act.|—Held: there 
was no consideration for the agreement.— 


450. 


farm in B. to A. & to pay A. £200. 
She afterwards made a will which gave 
cffect to this verbal undertaking, but 
subsequently revoked it, leaving W. 
merely a life Interest in the two farms: 
—Held: there was a sufficient act of 
part performance by W. to take the 
case out of the operation of Stat. 
oe vw. RID, [1927] N. 


— 


1237 xi. ———.)-—Where 
there was a parol agreement between 
pltf. & deft. to the effect that pltf. 
would grant a permanent lease to deft. 
in respect of a piece of land, & where 
no lcaso was either exccuted = or 
registered, but deft. was put into 
possession & erected structures thereon 
to pltf.’s knowledge, where it appeared 
that pitt. must have realised deft. would 
not have constructed the same unless 
he was assured of the possession of a 
eae right in the land, & that 

the intention of pltf. was not to 
grant such a lease it might rouwsonably 
be oxpected that he would have 
objected to the construction of such 
a building :—Held: in a suit of eject- 
ment by the lessor, that deft. not having 
obtained a lease in conformity with the 
provision of Transfer of Property Act, 
s. 107, read with Registration Act, 
s. 49, can resist ejectment, only If the 
caso can be brought within the range 
of ono or other of those principles of 
equity which have been held to apply 
to this country.—ANIFF v. JADU NATH 
MAJUMDAR (1928), 1. L. It. 55 Cale. 
1090.-—-IND. 

1237 xii. oOo 
CHIPURE v. SHANDRO, [1930] 2 D. L. R. 
567.-—CAN. 


PART IV. SECT. 4. 
1268 i. Since Judicature Acla— 
Necessity for pleading statute.}—In an 
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Onn, meer pines  ceeaaneeinddienl 


PAYNE v. New South WALES Coat & INTER- 
COLONIAL STEAM NAVIGATION Co. (1854), 10 
Exch. 283; 24 L. J. Ex. 117; 156 E. R. 


Annan :—Refd. Kelner v. Baxter (1866), L. R. 2 C. P. 
174. 


action claiming damages for conversion 
of goods, if it appears that the title to 
the goods is based on a contract, deft. 
may urge that such contract is void 
under Stat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the parties to 
the contract, which one of them seeks 
to enforce against the other, that deft. 
must plead Stat. Frauds if he wishes 
to avai] himself of it.—Kentr v. ELLs 


(1900), 31 S. C. R. 110; 32 N.S. R. 
549.—CAN, 
1258 ii. ——- .}—The defence of 





Stat. Frauds cannot be raised, unless 
it has been pleaded.— DOMINION MEAT 
Co. v. JAMESON (1917), 12 Alta. L. R. 
353.—CAN. 

sb. Half of net profits in freight 
savings. J—-MCKENZIE v. JOSEPH AZAR, 
Lrp., [1931] 3 M. P. R. 265.—CAN. 


PART V. SECT. 1. 

1274 iv. -}--A good cause of 
action can be founded on a promise 
made seriously & deliberately & with 
the intention that a lawful obligation 
should be established.—ConnraDIEB v. 
oueoe ts {1919] App. D. 279.— 


PART V. SECT. 2. 

1275 xiv. .}~Pitf.’s goods being 
about to be sold under a distress for 
rent, it was agrees between pltf. & 
deft. that if deft. would go to the 
salo & purchase the goods, pitt. would 
at a future day repay him the price 
& interest, when deft. was to give him 
the goods. Deft. went to the sale & 
purchased the goods; but, although 
some months afterwards pltf. tendered 
the amount & interest, deft. did not 
deliver the goods :—Held: there was 
no contract on which deft. could be 
held liable for damages.—TIMMINS Y¥. 
SURPLES (1876), 26 Cc. FP: 49.—-CAN. 
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Cases 1299—1641. 


1299. Add. Annotations :—Consd. McCall Bros., 
Ltd. v. Hargreaves (1932), 48 T. L. R. 450. 
Refd. McDonald v. Nash, [1924] A. C. 626. 


1350. Add. Annotation :—Refd. Kennedy  v. 
Thomassen, [1929] 1 Ch. 426. 


1852. Add. Annotation :—Refd. Crediton Gas Co. 
#, Crediton U. O., [1928] Ch. 447. 


1883. Add. Annotations :—Generally, Refd. Coben 
v. Sellar, [1926] 1 K. B. 536; Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

1421. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 358. 


1421a. ——— By agent of joint owner of chattel to 
co-owner—Part of proceeds of sale of chattel.] 
—Held: sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash.—SURTHES v. 
Lister (1861), 7H. & N. 1; 80 L. J. Ex. 
369; 158 E. R. 867. 


1432a. Agreement to grant annuity.|—A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant.—BENTLEY 
v. Mackay (1862), 31 Beav. 143; 31 L. J. Ch. 
697; 6 L. T. 682; 8 Jur. N. S. 857; 10 
W.R.593; 54 B. R. 1092; affd.,4 De G. F. 
& J.279,L. JJ. 

1459a. -]—S., a customer of bkpt., a stock- 
broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt.inafurthersum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
payment of the debts or any part thereof, 
hand the cheque or other form of payment 
to W. In Mar. 10924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing samc, made an agreement 
with S. for the liquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
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subsequent ones to the payment of the 
judgment debt; & S, further agreed to 
deliver promissory potes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from 8S. &, 
as agent of W., collected the amounte as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled :— 
Held: the forbearance of W. on the strength 
of the deposit of the notes to sue & hi 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes.—Re WETHERED, Hz p. SALAMAN, 
[1926] Ch. 167; 70 Sol. Jo. 3245; sub nom. 
Re WETHERED, Ha p. SALAMAN’S TRUSTER, 
TRUSTEE v. BANCE, 95 L. J. Ch. 127; 134 
L. T. 264; [1925] B. & C. R. 265. 


1460. Add. Annotation :—Consd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


1462. Add. Annotation :—Refd. Hyde v. Tyler 
(1926), 42 T. L. R. 442. ; 


1475. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1525. Add. Annotation :—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


1527. Add. Annolations :—-Distd. Eldridge & 
Morris v. Taylor, [1931] 2 K. B. 416. Refd. 
Burrell v. Leven (1926), 42 T. L. R. 407; 
Richardson v. Moncrieffe (1926), 43 T. L. R. 


32. 
1542. Add. Annotation :~—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


1550. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


1578. Add. Annotation :—-Consd. Hyde »v. Tyler 
(1926), 42 I. L. R. 442. ; 

1590. Add. Annotations :—Refd. Hallv. I. 13. Comrs. 
(1926), 185 L. T. 750; Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410; 
Smith v. Union Castle S.S. Co. (1981), 24 
B. W. C. C. 71. 

1620. Add. Annotation :~—-Consd. Ruse & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 


1641. Add. Annotation :—-Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
‘o., [1924] 1 Is. B. 575. 


PART V. SECT. 3, SUB-SECT. 2.—A. 


sd. Promise to allow offer of option 
to promisor.}—A promise to allow a 
third party to offer the promisor an 
option on shares docs not constitute 
a valuable consideration.—GIBRON v. 
MCVEIGH (No. 1), [1922] 1 W. W. R. 
151.— CAN. 


PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 


sf. Abandonment of claim.}—Where 
any question arising between the parties 
on a@& previous verbal agrooment had 
been compromised, & the compromise 
embodied in a written agroement; 
Heid: sufficient consideration for the 
compromise was an abandonment of 
a claim by each ee ae v. 
McLEAN, [1924] 3 D. L. R. 4103; 2 


PART V. SECT. 3, SUB-SECT. 3.—A. 


1446 iii. -J—MOBERLY v. BAINES 
eens (1857), 15 U. CG. R. 25.— 





PART V. SECT. 3, SUB-SECT, 3.— 
B. (a). 


1453 fii, ~—.}+—Where oa creditor 
grants an extension of time for pay- 
ment of a past due debt & at the same 


time obtains from debtor security for 
the debt, the proper inference to be 
drawn, in the absence of evidence to 
the contrary, is that the extension was 
granted as a result of the creditor’s 
obtaining the security.—O’BREIEN v. 
STEBBINS & MULLEN, [1927] 3 D. L. R. 
274; {1927} 2 W. W. R. 176; 21 
Sask. Tu. R. 478,—CAN. 


PART V. SECT. 3, SUB-SECT. 4.—A. 


1570 1. Discontinuance of action.}— 
T. a member of a solrs.’ partnership, 
borrowed money on the credit of the 
partnership, without the knowledge or 
consent of the remaining partner, W. 
A demand having been made by the 
lender against both partners for repay- 
ment of the amount of the loan, a 
comnpromise was arranged between the 
lender & W. of the claim against the 
latter. eng age the lender took 
action . to recover the balance 
of the loan on the ground that the com- 
promise arranged was withont con- 
sideration & he was not bound thereby : 
—Held: W. entered into the coin- 

romise in the honest belief that he 
had a good defence to the claim, & 
this fact was sufficient to constitute 
a valid consideration for the com- 
promise.—O’CONNOR v. WALDEGRAVE, 
(19281 N. Z. L. R. 480.—N.Z. 
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PART V. SECT. 3, SUB-SECT. 4.—-B. 


1681 ii. _ ~The abandonment of 
a bond fide clan of right is a considera- 
tion sufficient to support a promise by 
the other party, even though the claim 
was in truth unfounded.—McCoNNELL 
v. DETWEILLER, [1930] 1 W. W. R. 
uae ID. L. R. 888; 248. L. R. 202.— 


PART V. SECT. 4. 

ai,—— ——.J]—Inadequate con- 
sideration alone is not sufficiont to 
justify setting aside a scttlement, the 
inadequacy not being so gross as to 
prove fraud or tmposition.—QGIssINna 
w. EATON (T.) Co. (1911), 20 O. W. R. 
324; 30. W.N. 219; 250. L. BR. 50. 
1653 i. Whether consideration atte- 

te.}—GREENHAM v. WatTr (1866), 
5 Uz. C. R. 365.-—CAN. 


PART V. SECT. 5. 

sk. Third party to be allowed to 
offer option.]}-—M. gave G. an option on 
shares owned by M. in a co.; the 
consideration expressed in the option 
was G.’a agreement ‘‘ to make a similar 
propo on to anothershareholder :— 

eld; the alleged consideration was in 
offect &@ mere  eecggee by 

0 


G. to let snoh 
other shareholder give him an option 


1662. Add. Annotation :—Refd. The Lord Strathb- 
cona, [1925] P. 143. 


1685. Add. eras :—Consd. China Navigation 
Co, v. A.-G. (1982), 48 T. L. R. 8765. 


1701. Add. Tnslieon :—Refd. Re Wethered, 
Ez p. Salaman, [1926] Ch. 167. 


1740a. a ELE Ne by a father to his 
son-in-law r the marriage raises a con- 
sideration. MARSH v. KAVENFORD (1587), 
Oro. Eliz. 59; 78 E. R. 819; eub nom. 
MarsH & RAINSFORD’S CASH, 2 ‘Leon. 111. 


Annolations :—Consd. Townsend v. Hunt (16385), Cro. Car. 
408. d. ». Bullingham (1308)¢ Cro. Eliz. 715; 
Te v. Royal College of Physicians (1861), 30 L. J. Ch. 


1780. Add. Annotation :—Refd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 


1817 Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
1822a. ——.]—R. v. Lopan (INHABITANTS) 

(1788), 2 Term Rep. 577; 100 EB. R. 810. 
1828a. -]|—GARBREY v. BROWN (1588), 
Gouldsb. 94; 75 HK. R. 1018; sub nom. 
BROWNE v. GARBOROUGH, Cro. Bliz. 63. 
1837. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


1838. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 











Vol. XU.—Contract. Cases 1662-1977. 


1889. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

1856a. ——.]—De PARRELL v. WALKER (1932). 
49 T. L. BR. 87; 76 Sol. Jo. 850. 

1871. Add. Aanoiations: -—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450; 
Houghton v. Nothard, Lowe & Wills, [1927 j 
1K. B. 246. 

1876. Add. Annotation :—Refd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

1877. Add. Annotation : — Consd. 
Divall, [1923] 2 K. B. 500. 


Rowland v. 


1878. Add. Annotation: — Consd. Rowland v. 
Divall, [1928] 2 K. B. 500. 
1887a. Add. Citations :—[1923] 2 Ch. 452; 92 


L.J.K.B.944 129L.T. 624; 67Sol. Jo. 656. 
1888. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 
1908. Add. Annotation :—Refd. Bell v. 
Bros., Ltd. (1931), 146 L. T. 258. 
1905. Add. Annotations :—Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1923), 39 T. L. R. 446; 
Bernard v. Williams (1928), 189 L. T. 22. 

1914a. S. P. ANON (1538), Bro. N. ©. 16; 
HH. R. 858. 


Lever 


73 


1919. Add. Annotation :—Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 


Part VI.—Void and Illegal Contracts. 


1988. Add. Annotations :--As to (1) Refd. L. v. L., 
[1931] P. 68. Generally, Refd. Sorrell v. 
Smith, [1925] A. C. 700. 

1940. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 

1952. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

1961. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1967. Add. Annotation :—Refd. 

similar to that given by M., & such 


promise did not constitute a atuable 
consideration.— GIBson v. McVEIGH 


Dominion Press 


sl. Corr 


ondence course in law — 
Not a qualification fur practice.}—A. 
signed a contract to receive a corre- 


e rere Excise Minister, [1928] A. a 


Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 


1973. Add. Annalations :—As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44T. L. R. 86. As to (3) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

1977. Add. Annotation :—As to (2) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 


1971. 


GANPAT RaAI-RAM JIWAN 
\an8), L. R. 7 Lah. 442.—IND. 


(No. 1), [1922]1 W. W. R. 151.—CAN. 


PART V. SECT. 6, SUB-SECT. 2.—A. 


1689 i. Promise to perform existing 
agreement.}—Pltf. agreed to 
hones for deft. tor $6,464. 
house was nearly finished a fire took 
pace in it, doing considerable damage. 
eft. had insured the building & 
received $2,150 from the insurers. 
Pltfs. effected no insurance. After 
the ae deft. asked pltfs. to go on 
with & oe the work, & gave 
them rstand that she would 
pay Hed the $2,150 to them :—Held: 
pltfs. were b bound to complete the work, 
& the promise, if there was one, to pay 
for the work which {t was their duty 
do, was not binding for want 
of consideration._-SmMitH o. DAWSON 
(1983), 53 O. L. R. 615.—CAN. 


PART V. SECT. 12, SUB-SECT, 1. 


18671. Non-performance of condi- 
tton.)-- A condition in a special 
oa licence under Land Act (B. C.), 

that no Chinese or J apanese 

Rout ie employed in connection 
therewith | is a part of the consideration, 
& the observance thereof is a con- 
dition precedent to the renewal of the 
licence.—A.-G. FOR BRITISH Cont ian s 
v. BROOKS, Brians & Co., [1 323] 3 


apon ndence course in law. In Canada 
is not sufficient to qualify a person 
to practice in the law. In an action 
for the fees agreed to be paid :—Held: 
this Lotadurs aap did not amount to a 

OC ee tia ee —RULE v. 
BRADNER, [1923] 4 L. R. 81.— 


sm. Alteration — to building — Re- 
moved under bye-law.}—An alteration 
made to a buildiug proved to be in 
violation of a bye-law & had to be 
removed. The ownerset up a defence to 
an action for payment forsuch alteration 
that there had been a failure of con- 
sideration :-—Held: the owner was 
bound to pay. —ORPHEUM THEATRICAL 
Co. »v. UIOAN ENGINEERING OON- 
can Co., {1923} 3 D. L. R. 62.— 


| PART V. SECT. 12, SUB-SECT. 2. 


. Ontion-contract—N on-completion.) 
GouLDING v. Riswovries, {1927] 
3D. L. R. 820; 60 0. L. R. 607.—CAN. 


PART V. SECT. 12, SUB-SECT. 3.—A. 


1888 ii. — ——— eit UTTERFIELD 

v. CORMACK & MAogki Sey 25 
. LL. R. 457; 13 D. 13. 7 

Alta. L. R, 2 26.—CAN. 


PART VI. SECT. 2. 
8 i. 8. FP. KaNWAaR BHAN-SUKHA 


15 


PART VI. SECT. 8. 

1950 iv. -)— A.-G. FOR 
BRITISH COLUMBIA v. BROOKS, BiDLAKE 
& Co., {1922}3 W.W.R.9; 638S.C. RB. 
466; 66 D. L. R. 475.—CAN. 


PART VI. SECT. 4, SUB-SECT, 1.—A; 
st. Alanufacture of goods with false 
description.| —~ Pitf. co.’s salesman 
purp urported to enter into contracts for 
he sale to deft. of quantities of ‘ All 
British * motor tyres & tubes. The 
oods would be manufactured in Meol- 
ourne, but each contract stipulated 
that the words ‘‘ English Manufacture ”’ 
should be branded upon them, & deft. 
intended to sell the goods, relying upon 
the brand to imply that they had been 
manufactured in England :—Held: at 
common law the proposed brand would 
be a fraud on the public, & the maxim 
ex turpi causa non oritur ota applied.—. 








BARNET GLASS hg ae ae ist v. 
McDONALD, {1922} N. . 767; 
Gaz. L R. 213.—N.Z. 

PART VI. SECT. 4, SUB-SECT. 2.—A. 


1977 iv. ———.J—A contract will not 
be declared unenforceable as being 
against public policy, unless it belongs 
to a class of contracts that the luw 

as being within that cate- 
The ct. cannot invent a new 
of public policy.-WaADGERY v. 


Cases 1981—2089a. ENciisH AND Empire Diasst SuPPLEMENT. 


1981. Add. Annotations :—As to (1) Consd. James 
v. British General Insce., [1927] 2 K. B. 311. 
As to (2) Refd. Re Pitts, Cox v. Kilsby, 
[1931] 1 Ch. 546. Generally, Refd. Cousins 
v. Sun Life Assurance Society (1932), 48 
T. L. R. 614. 

1984. Add. Annotations :—Refd. Burrell v. Leven 
(1928), 42 T. L. R. 407; Richardson v. 
Moncrieffe (1926), 48 T. L. BR. 32. 

1986. Add. Annotation:— Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
05 L. J. K. B. 1015. 

1992. Add. Annotations :—As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4) Refd. Papadopoulos v. Papadopoulos 
(1929), 46 T. L. R. 44. 


2011a. Knighthood.|—If a contract which is 
illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made, P., relying upon those 
representations & in the bclief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
reccived or as damages for deceit or breach 
of contract :—Held: a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering into an improper & 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or its secretary, nor claim to repudiate 
the contract as being still executory & recover 
back the moncy paid.—PARKINSON v. COL- 





Fai. (Sask.), (1926) 4 D. L. R. 333; 
[1926] 2 W. W. R. 657.—CAN., 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f{) iii. 





20886 iii. 





pltf., a land agent & member of a 
municipal council, to sell his land to the 


auve OF AMBULANCE, Lrp. & HARRISON, 
[1925]2 K.B.1; 98 L. J. K. B. 1066; 133 
L. T. 1385; 40 T. L. R. 886; 89 Sol. Jo. 107. 


(4) Agreements Relating Lamia ta (Vol. XII., 
p. ). 

To the existing cross-references add as 
follows :— 

Agreement for withdrawal of petition.|— 
See BANKRUPTCY, No. 1866a, anie. 

Agreement for improper distribution of 
estate.|—See BANKRUPTCY, No. 4366a, ante. 

Agreements not to oppose discharge.J]— 
See BANKRUPTCY, Vol. IV., pp. 546, 547 

Agreements for payment of debts barred by 
discharge.|—See Banxkruproy, Vol. IV., 
pp. 589-592. 


Agreements for procuring assent of creditors 
to composition deeds.|— See BANKRUPTCY, 
Vol. V., pp. 1120, 11389-1145. 


2028. Add. Annotation :—Refd. Re Lanyon, Lan- 
yon v. Lanyon, [1927] 2 Ch. 264. 


2084a. Marine insurance—Not expressed in 
sea policy.|—No contract for sea insurance 
is valid ess it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (LORD 
SUMNER).—NAGOREMULL v. TRITON INSUR- 
ANCE Co., Lrp. (1924), 41 T. L. R. 168, P. C. 


2089. Add. Citation :—15 Asp. M. L. O. 566. 


Add. Annotation :-—Distd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 


2089a. Agreement for recovery of betting debt. ]—— 
Pitf. carried on business as the ‘“ Turf 
Register,’’ which in a prospectus issued by 
him was called a ‘' society ’’; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 





PART VI. SECT. 4, SUB-SECT. 2.—~ (1920), 48 Q. L. Rn. 231 ’ 55 D. L. R. 
B. (t). 506; 19 O. W. N. 591.—-CAN. 
-}—Deft.omployed 2086 v. ——- -~—.]— Where a contract 


to pay a commission on tho sale of 
roperty to a provincial Govt. is entcred 


sz. Assignment of money due under 
mail-contract.}~—-A mail-contract pro- 
hibited the agsignment of moneys due 
thereunder witbout the consent of the 
Postmaster-General :—Held: such an 
assignment was not void as contrary 
to public policy, on tho analogy of 
assigninents of salarics of public 
sorvants.—HODDER & TOLLEY, LTD. 
oe [1923] N. Z L. R. 876.— 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (g). 


_ 8a Evasion of revenue laws—False 
invoice—Claim by v r particeps 
criminis, |\—Where merchants residing 
in the United States sold goods to deft., 
& combined with him in furnishing 
false invoices to evade the revenue laws 
of this Province in respect of the 
amonnut of duties to be paid on the 
importation of such goods :—Held: 
pitfs. could not recover their value 
from deft. in this country.—MULLEN v. 


Closer Settlement Board under Dis- 
Gharged Soldiers Scttlement Acts. 
Pitf. submitted the land to the Board 
but before the sale he had resigned 
his position on the council. Under 
the above Acts plitf., as a member of 
the council, could be called upon to 
advise the Board in connection with 
purchase of land within the muni- 
cipality. In an action by pltf. to 
recover from deft. commission on the 
sale :—Held: the private interest of 
pitt. under his agreement with deft. 

ad a tendency to interfere with the 
proper discharge by pltf. of his public 
uty, & the agreement was illegal & 
void as being againat public policy.— 
Woon v. Lirriz, (1922) V. L. RR. 11; 
29 Cc. L. R. 564; 27 Argus L. R. 
400.—AUS. 

2086 iv. «}—Jleld: acoutract. 
by which pltf. was to use his supposed 
influence with mombers of the Govt. 
for obtaining contracta in return for 
a commission was contrary to public 
policy & void.—CaRR-HARRIS  v. 
CANADIAN GENERAL ELEcTRIC Co. 
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nto on the understanding that the 
agent is a porson having influence with 
the employees of the Govt. & that ho 
will exercise such influence to bring 
about the sale :—-Held: the contract 
is fllegal-———-MACMILLAN v. MOONEY, 
(1924) 4 D. Ti. R. 762 ; 3 WwW. Ww. R. 


458.—CAN 


sob. Anrecment between soldier & 
verntior of land to Saldier Settlement 
Board for payment to vendor by soldier 
of ional sum.j--Held: not un- 
enforceable as being ainat public 
pollcy.—_-WADGERY 0. ‘ALL (Sask.), 
(1926) 4 D. LD R. 333; [1926] 2 W. W. 
R. 657.—CAN. 

so. Agreement to offer prayers for the 
success of litigation.}—An ment, 
whereby one party consen to re- 
munerate another for the latter to offer 
prayers to God for the success of litiga- 
tion in which the former is engaged, is 
not contrary to public aa ALA* 
SUNDARA UDALIAR 1. AHAMED 
Mad. 29.—IND. 


2114. Add. 


deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pitf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft. in breach of 
the agreement :—Held: the agreement was 
illegal & void, being contrary to pubilc policy, 
& pitf. could not recover.—ForD v. RADFORD 
(1920), 86 T. L. R. 658 ; 64 Sol. Jo. 671. 


2089b. Agreement in breach of trade usage.]|—-The 


fact that the rules of the London Metal 
Exchange prohibit a clerk to a member trom 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy.—BARNETT v. 
oy aaa (1925), 41 T. L. R. 660; 69 Sol. Jo. 


2102a. ——-.]—-GUIBORN v. Frtiows (1717), 2 


Iq. Cas. Abr. 160; 5 Vin. Abr. 408, pl. 20; 
22 E. R. 136, L. C. 


2112. Add. Annotation :—Consd. Parkinson v. 


College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


Annotation :-—Refd. Greenwood vv. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


2118. Add. Annolation :—Consd. Hardie & Lane 


v. Chilton, [1928] 2 K. B. 306. 


2122. Add. Annotations :—As to (1) Refd. Wylie v. 


Lawrence Wright Music Co. (1932), 96 J. P. 
156. As to (2) Apld. Foster v. Driscoll, 
ed ye rea Lindsay v. Driscoll, [1929] 


2153. Add. Annotation :—Apld. Mansfield v. Robin- 


son, [1928] 2 K. B. 353. 


2156. Add. Annotation :---Consd. Foster v. Driscoll, 


Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


2190a. ——-- -~-— Inference of new promise after 


divorce.|—-Pltf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pitf. did obtain a divorce, & deft. 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 


2195. Add. 


2195a. 


Vol. XIL—Contract. Cases 2089a—2199. 


deft. married another woman. In an action 
for pbréach of promise of marriage deft. 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pltf. was entitled to recover.— 
SKkIpp v. KELLY (1926), 42 T. L. R. 258, P. C. 

Annotation :—Distd. Bradstreets 
ae Ltd. v. Mitchell (1982), 48 T. L. R. 


~j|—-A contract between a mercantile 
inquiry agency, which furnishes reports on 
the financial stability of cos., firms, & persons 
engaged in trade, & a trading co., providing 
that all information furnished by the agency 
to its subscriber, the trading co., is supplied 
in strict confidence for the exclusive use of 
the subscriber in the subscriber’s business, 
& that the subscriber shall indemnify the 
agency in respect of any loss or damage which 
it may suffer or incur from the breach by the 
subscriber of any of the conditions of the 
contract, is not void as being against public 
policy on the ground that the fundamental 
element of the contract is the desire on the 
part of the agency to protect itself against the 
risk of actions for libel resulting from reports 
issued by it to subscribers. If, however, a 
subscriber does disclose information supplied 
by the agency with the result that the agency 
has to pay to a third party damages for a 
libel on that third party contained in the 
information in question, no special damage 
being suffered by the third party, the only 
damages recoverable by the agency from the 
subscriber in an action for breach of contract 
are nominal damages, the causa causans of 
the liability to pay damages being the un- 
lawful act of the agency in publishing a libel 
& the disclosure by the subscriber being only 
the causa sine qua non.—BRADSTREETS 
BritisH, Lrp. v. MiITcHELL (1932), 48 
T. L. R. 670. 


2199. Add. Annotation :—Distd. Foster v. Driscoll, 


Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1. K. B. 470. 


PART VI. SEOT. 4, SUB-SECT. 5.—G. 


PART VI. SECT. 4, SUB-SECT. 4.—~ 
B. (a). 


2091 viii. ——.]-- HENRY v. DICKIE 
(1896), 27 O. A aa 416.— CAN. 

2091 ix. .—Held: a deed was 
an illegal consideration as being the 
outcome of a bargain to stifle a prosecu- 
tion against B. for an indictable offence, 
& was void. The offence for which B. 
was Hable to prosecution was in the 
nature of larceny, & was an indictable 
offence of a public nature.—GOLps- 
BRouGH, Mort & Co., LTD. v. BLACK 
(1926), 29 W. A, L. lt. 37.—AUS. 


2091 x. .l/—Held - an agreement 
the consideration of which was the 
compounding of a  compoundable 
offence was not forbidden by law & 
was valid; (2) an agreement to com- 

ound & non-compoundable offence 
a void in law.—AHMED HASSAN 2. 
HASSAN MAHOMED MALEK (1928), 
I. L. R. 52 Bom. 693.—IND. 

2001 xi. .}—Pitf. paid deft. $100 
& made in deft.’s favour a chattel 
mtge. for $400 in order to stiflo a 

rosecution for a public offence :—- 
Feld : pltf. was entitled to a Judgment 
setting aside the chattel mtge.; for 
pitf., upon the evidence, was not in 
Pari’ delicto with deft.—STRINBERG 2. 











COHEN, [1930] 2 D. L. R. 916; 64 
O. L. R. 545.—CAN. 


sd. Compromise signed in hope of 
avoiding prosecution-—No omise not 
to osecute.}—DIKUR v. SHAVCHOOK 
(Alta.), [1929] 2 D. L. R. 232.—CAN. 


PART VI. SECT. 4, SUB-SECT. 4.— 
B. (b). 


2096 i. ——. }—A contract is not 
vitiated because it was induced by a 
threat of criminal proceedings, for 
which there was sufficient ground, 
provided there is no agreement to 
stifle the rosecution. — Bow 
PFEIFYER & GILBERT, Nal 3D. L. KR. 
854 2 2 W. W. R. 114 -—CAN. 

2098 iv. .}—D. was 
in the employ of pltfs. & was charged 
with criminal breach of trust in respect 
of a cheque for Rs.30,000 which he 
cashed for pltfs. D. pete pitts. 
Rs.15,000, & D. & his brother R. 
executed a mtge. in favour of pitfs. 
with a view to withdrawal of the prose- 
cution. Pltfs. put in a petition stating 
the facta, & the prosecution was 
dropped :—Held: the agreement was 
not against public policy.—DWlJENDRA 
NATH MULLICK v. GoPprRaM GOBIN- 
ig (1925), I. L. R. 53 Cale. 51.— 
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2190 i. Promisee married— Promise 
to marry conditioned on adivorce.}— 
Where a promise of marriage was made 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of divorce :—Held: any promise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against public policy, & no 
action could be maintained thereon.— 
CAULFIELD vo. ARNOLD (NO. wy [1925] 
1D. L. R. 2953, (1925) 1 . W. R. 
664 > 34 B. C. R. 404.—CAN. 


PART VI. SECT. 4, SUB-SECT. 56.—H. 


sf. Agreement for support of adul- 
terine bastard.|)——- Held: oe contract 
by o third party to pay the mother 
for the puppare of a child alleged rei 
her to bo the result of adultery wit. 
while she was living with her hus- 
band is against public policy, void 
& unenforceable.—EK1sko v. BACYZSKI 
(1922), 51 0. L. R. 225.—CAN. 
PART Vi SECT. 5, SUB-SECT. 1. 


2200 iii. ———.J—If a person con- 
tracting to operate a boiler & engine 
has not a certificate or permit under 
Boilers Act, R. 8. A., 1922 (c. 191), 


Cases 2214—2301a. 


2214. Add. Annotation :—Refd. 
Daniel (1924), 180 L. T. 418.- 

2215. Add. Annotation :—Apld. 
Daniel, [1924] 1 K. B. 188. 

2217. Add. Annotation :—Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 


SuB-sgecT. 2.— PARTICULAR CONTRACTS RENDERED 
Vorp OB ILLEGAL BY STaTuTH (Vol. XIL., 
p. 272). 
Add the following cross-reference :-— 
Sale by other than imperial weights & 
measures. |—See WEIGHTS & MEASURES. 


2226. Add Citation :—See, [1906] 1 Ch. 747, n. 


Add. Annotation: — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 188. 


2227. Add. Annotation :—Refd. 
Daniel, [1924] 1 K. B. 138. 
2228. Add. Annotations :—Apld. Anderson 
Daniel (1923), 93 L. J. K. B. 97; Re National 
Benefit Assurance Co., [1931] 1 ‘Ch. 46. 

Add. Annotation :—Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 
2231. Add. Annotation :—-Refd. 
Daniel, [1924] 1 K. B. 138. 

Add. Annotations :—Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Apld. Re 
National Benefit Assurance Co., [19381] 1 Ch. 


Anderson v. 
us 


Anderson _v. 


2229. 
Anderson iv. 


2282. 


Add. Annotation :—Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 
2236. Add. Annotation :—Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 
2241. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616, 


2288. 


authorising him to epee that par- 
ticular kind of boiler & engine, the 
contract is prohibited by the Act, & 
is unenforceable, & such person is 
not entitled to recover on a quanium 


a —MILNE v. PETERSON, [1925] 
1D. L. R. 271; [1924] 3 W. W. R. 
957.—CAN. 
2200 iv. -+—Where the legis- 





lature has prohibited the making of a purpose—To 


Anderson wv. 


[1930] 2 . L. R. 199; 
658.—C 


6. Revad. sub nom. DOMINION FIRE 
INSURANCE Co. v. NeeAtay 528.C. Kh. 
294; 26D. L. R. 722. 


PART VI. SECT. 7, SUB-SECT. 2. 


2250 i. Goods supplied Sor illegal 
knowledge of ve 


ENGLISH AND Empire Dicsst -‘SupPLEMENT. 


2245. Add. Annotation :—Apld. Foster v. Driscoll, 
gerd ye ieee , Lindsay v. Driscoll, [1929] 


2248a. ———.]—Pltf. cannot recover for goods sold 
which he knows are to be applied to an illegal 
puree though he be not active himself 
eir being so applied, & be no sharer in 
the advantage to be derived therefrom.— 
ae vy. Wry (1827), 5 L. J. O. 8S. K. B. 
2251. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


2285. Add. Annotation :-——Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2288. Add. Annotations :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. Refd. He National 
Benefit Assurance Co., [1981] 1 Ch. 46. 


2292a. -|}—NAGOREMULL v. TRITON INSUR- 
ANCE Co., Lip., No. 2084a, ante. 


2801a. ——— Recovery of wages—Contract in 
breach of Shops Act.]—A shop assistant was 
employed under a contract of employment 
which had no reference to holidays. An 
order under Shops Act, 1912 (c. 3), s. 11 (1), 
had been made by the local authority for the 
district in which the shop was situated, 
suspending the general obligation to close 
shops on the weekly half-holiday, but only 
on condition that all the assistants in any 
shop which remained open were given a 
holiday of not less than two weeks in each 
year, & a notice to that effect was affixed in 
the shop. The employers kept the shop 





I. ng Vi. SECT. 7, SUB-SECT. 3. 


. Letting premises for storage of 
to be smuggled to foreign country.] 
-——-WESTGATE 0. aoe [1929] - 4 
D. L. R. 643; 64 0. L. Lt. 358.—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.—B 


2288 fi. ———.}+—TURNER & JONES 
v. CURRAN (1891), 2B. OR R. 61.—CAN. 
2288 v. Sale of land for im- 


64 0. Li. 


pes 





contract, & has expressly provided, or, 
having regard to the langnage in w 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all a deter such contract is 
pee null void.—-MURSHIDABAD 
NAWAB) Ut. ae Roy CHOUPHURI 
(1998) I. L. R. 56 Calc, 252.— IND. 
eins i. Action arising out of illegal 
contract-——Recovery of money paid. 
Money petd under an fllegal contract 


cannot recovered poe —MERKKL v. 
area Ss D. L. R. 995; 
35 Man. L. R. 


De ~R.7; 
GAN. 


e 


PART VI. SECT. 7, SUB-SECT. 1. 


5 i, ——— ——.}-—-In an action upon 
the covenants for payment contained 
in two mntges. made by deft. in favour 
of plitf. C.. it was ge upon the 

evidence that the real consideration 
for the advances mado by C. in respect 
of which the mtges. were professedly 
made was deft.’s participation in a 
scheme which involved the defrauding 
of the Govt. of Canada in the matter 
of sales tax or income tax, & the 

smuggling of ee liquor into 
the United States :-—H estab- 

lish the illegality of an agreement it is 
not necessary that the illegality Abould 
be an integral part of it; it is enough 
if one of the parties contemplated an 
illegal act or transaction, & that the 
other party was aware of it.—Harwoop 
& COOPER v. WILKINSON, [1929] 4 
D.L. R. 734; 640. L. R. 392; reved., 


Smuggling.}—An action brought by a a 
brewery co. against the owners of a 
dock on the Ontario side of the D. 
river to restrain defts. from shipping 
from their dock beer other than that 
brewed by pltfs. ae violation of a con- 
tract between the parties was sed 
upon the ground that the ct. should 
not entertain it. It is common know- 
ledge that for several years there has 
existed Ontario an industry known 
a8 the “ liquor export business ’’ or 
‘rum-running,” consisting in the 
exportation of intoxteatine liquors to 
the United States by smuggling & in 
contravention of the laws of that 
count, The ct. is bound to take 
judici notice of that which is com- 
monly & publicly known. Vie 
the evidence before the ct. in the ligh 
of that knowledge it clearly indicated 
that pltfs. were not only the leasecs 
of a dock & warehouse that were being 
used by them for “‘ rum- ’ pur: 
poses, but were the employers or 
abettors of one of the gang o emugal ers 
that infested the D. rivor frontier.— 
WALKERVILLE bag as WING Co. v. May- 
7a oi [1928) 4 D. L. R. 500; 63 


. bd; reved., (1929] 2 D. L. R. 
945; "63 O. L. R. 673.—CAN. 

2263 i. ——- ~——— Sale of intozi- 
cating ‘or use in place where 
Taupenunee ct in fone: Price not 
recoverable. —~ FURLO RUBBELL 
(1885), 24 N. _B. R. 478. o_OAN. 


2253 li, ——— ———- ———-.} —SanTH 0 
BENTON (1890), 20 O. R. R. 344-—OAN. 
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moral purpose.}—Knowledge of the 
vendor under a contract for the salo of 
property, real or rsonal, that the 
murchaser intends to apply it to an 
egal or immoral purpose will not 
avoid the contract unless, from the 
circumstances, such as tho particular 
nature of the peoperey & the charactor, 
condition in life & occupation of the 
adie cegetieh & just inference can be 
awn from the facts in evidence that 
the agreement was made with the 
intent & for the purpose, operating in 
the mind of the vendor, that 1 the 
property should be ap ppiee to the 
mes aq uneee allege other 
here is a consent to or a 
earinipatien by the vendor in the 
subsequent illegal user or if the con- 
tract of sale was for the purpose of 
enabling the purchaser to carry out 
the illegal, or immoral, purpose the ct. 
will not aid either party.—hosz »v. 
DONALDAON, ROSE v. BRISCOR, RosE v. 
sm. Imposing terma on defendant—A 
what stage of proceedings. while 
equitable terms may be in:posed on 
deft. seeking relief from a contract on 
the ground of illegality, they can be 
given only when asked for on the dis- 
missal of the action to enforce the 
contract; they cannot be enforced as 
& cause of action, or allowed when first 


asked for on appeal from such dis- 


mis pe a eacen ian v. Pw W. Be 
2D. L. ee 19286 
221; Py 20 k. L 49 05 .—OAN 


‘open on the weekly half-holiday, but did not 
fulfil the above conditions. The assistant, 
who had no holiday for a number of years, 
brought an action against his employers, 
claiming wages in lieu of statutory holidays: 
-——Held : as the terms of the assistant’s em- 
plo ent were in contravention of the Act, 

th the assistant & his employers had been 
parce to an illegal contract & neither could 
ave any claim ei the other in respect 
of it. The assistant was, therefore, not 
entitled to recover.—WYLIE v. LAWRENCE 

WrieHr Music Co. (1982), 96 J. P. 156; 

eh L. R. 295; 76 Sol. Jo. 249; 30L.G. R. 


2310a. -.]|—Where goods become forfeited in 
consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers.—-Stuppy v. SANDERS 
(1826), 5 B. & C. 628; 8 Dow. & Ry. K. B. 
ng 4L. J. 0. S. K. B. 290; 108 E.R. 

Annotation :-—Refd. Juhnson v. Kirkaldy (1840), 4 Jur. 988. 

2317. Add. Annotations :—As to (2) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C, 226; Bowling 
v. Cox, [1926] A. C. 751. 

2325. Add. Annotation :—-Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2329a. —-— Contract contrary to public policy.|— 
PARKINSON ¥v. COLLEGE OF AMBULANCE, LID. 
& Harrison, No. 2011la, ante. 


23383. Add. Annotations :—-Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 938 L. J. K. B. 97. 


2387. For the cross-reference following this case, 
‘* Whether parties in pari delicto.| — See 
Nos. 2356, 2363, post,” read ‘‘ Whether 
parties in pari delicto, see Nos. 2353-2363, 
post,”’ 


2339. Add. Annotations :—-Distd. Hill v. Fox (1858), 
31 L. T. 0. 8S. 118. Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 


2350a. - Subscription to charity—-On promise 
of knighthood—-Promise by  secretary.]— 
PARKINSON v. COLLEGE OF AMBULANCE, LTD. 
& Harrison, No. 201la, ante. 


23851. Add. Annotation :—Refd. Parkinson  ». 
College of Ambulance & Harrison, [1925] 2 
K. B. 1. 


PART VI. SECT. 9, SUB-SECT. 1.-— 
G. (b). an. 

2318 iii. ——.}—HHeld: while money 
aid for an illegal purpose might have of 
n recovered before the effecting of of 

it cannot breach :-—Held 


2 Ran. 414.—IND. 

Fleading.|] — Where a 
brougbt on a contract for illegal sale 
oods, was framed for enforcoment 
he contract & not for damages for 
: @ deoree for repay- 
ment of the money paid could not be 


Vol. X01.—Contract. Cases 2380la—2359a. 


2358. Add. Annotation :—-Apld. Re National Bene- 
fit Assurance Oo., [1931] 1 Oh. 46. 


2358. Add. Annotation :—Consd. Parkinson ov. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2359a. Marine insurance—Breach of Marine 
Insurance Act, 1906 (c. 41), s. 84, & Stamp 
Act, 1891 (c. 39).]—In 1920 the E. co. & 
the Y. co. entered into a participation agree- 
ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede & the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. I, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take. over the Y. co.’s 
position as from Jan. 1, 1920; & in Jan. 
1922, an agreement, hereinafter called ‘‘ the 
Outwards Treaty,”? on the same lines & with 
the same provisions as those of the agreement 
with the Y. co. was entered into between the 
E. co. & the N. co. In 1921 the N. co. & 
the I. co. entered into another participation 
agreement, hereinafter called ‘‘ the Inwards 
Treaty,’? the N. co. ceding & the E. co. 
accepting a share of all marine risks. The 
Inwards Treaty had no provisions for the 
issuing of policies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 (c. 41). 
No stamped policies were in fact issued under 
any of the three agreements, & no premiums 
were ever actually pe to the N. co., which 
was credited with the proper proportion of 
the net premiums received by the E. co. 
On the compulsory winding-up of the N. 
co. the E. co. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 
aid or credited to it by the N. co. under the 
nwards Treaty. The Official Receiver 
rejected the claim on the ground that both 
treaties were invalid & inadmissible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful; & upon a summons 
asking for an order that the proof should be 
allowed :—Held : money paid by the E. co. 
upon the N. co.’s taking over the reinsurance 
treaty with the Y. co. could not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
breach of the law was contemplated, & as 
the treaty, assuming it to be illegal, had been 
partially carried into effect.—Re NaTionaL 
BENEFIT ASSURANCE Co., Ltp., [1931] 


Held : the eras to share commission 
was prohibited by Insurance Act, 
1917 (Can.), & the transaction was 
iO Pe eee v, ERICKSON, 
[1921) 1 W. W. R. 884; 66D. L. R. 


16.— rY 


2826 v. 


suit, 





-}~-Held;: while money 


(1924) 1D. L. R. 279; 1 W. W. R. passed, unless the plaint was amended. aig for an illegal purpose might bas 
: . L. R. 48.-—CAN —HIRJEE Devras & Co. » MAUNG mig G 
ge genome ea : where an WYUN SHEIN (1924), I. L. R. 2 Ran. been recoerved. before the effecting of 


exeoutory contract is made for illegal 414.—IND. 


sale of goods & the contract has not 
been f goow out but remains totally 
unperformed, it is open to a party to 
repudiate the illegal contract & on 
paler M nue DEVRAS & Co. v 

e@ ee s es 
MONG Lyvun SuHuin (1924), 1. L. BR. 


2326 iv. 





ance on the p 


PART VI. SECT. 9, SUB-SECT. 1.— 
OG. (c) i. 


 intiuned anh ta donly tocloe 
agent, uced deft. to apply for insur- 
romise 


share his commission with deft. 


the illegal purpose, it cannot be recover- 
ed after.—LAawson v. FARLEY, [1924] 
1D. L. R. 279; 1 W. W. R. 943; 18 
Sask. lL. R. 48.——CAN. 


2326 vi. Contract of carriage at pro- 
hibited rate.}—CANADIAN NATIONAL 
RAILway v. KOVINSKY & Sons, [1932] 
3 Dd. kL. R. 451,.—CAN. 


tf., an insurance 
that he would 


— 
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Cases 2359a—2547, 


1 Ch. 46; 100 L. J. Ch. 88; 144 L. T. 171; 
[1929-80] B. & O. R. 256. 

2860. The cross-reference following this case 
should follow No. 2359. 

2372. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2375. Add. Annotations :—As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. O. 764. <As to (2) 
Consd. Re Home & Colonial Insurance Co., 
{1930} 1 Ch. 102. Generally, Refd. Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. R. 86. 

2391. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

2391a. .|—A promise may be enforceable, 
notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement.—PUTSMAN v. 
TAYLOR, [1927] 1 K. B. 687; 96L. J. K. B. 
315; 186 L. T. 285; 43 T. L. R. 153, D. C.; 
affd., [1927] 1 K. B. 741, O. A. 

2401. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 65. 

2402. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 
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2407. Add. Annotation :—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 867. 


2412. Add. Annotation :—Distd. Milsted v. Ham 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 


2427. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


2435a. -J]—In order to deprive pltf. of his 
right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—BARTON v. Muir (1874), L. R. 6 P.O. 134; 
44L.5.P.0.19; 31 L. T. 593; 23 W. R. 
427, P. C. 


Annotations :-—Distd. Tooth v. Power, [1891] A. C.. 284. 
Refd. Re Transferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 


2443, Add. Annotation :—Distd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 


2454. Add. Annotation :— Refd. Greenberg v. 
Cooperstein, (1926] Ch. 657. 


2456. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


2496. Add. Annotations :—Refd. Crown Milling 
Co. v. R., [1927] A. ©. 394; English Hop 
Growers v. Dering, [1928] 2 K. B. 174; Palm- 
nS ce (of England) v. Freedman, [1928] 

1. , 





Part VIl.—-Performance and Excuses for Non-Performance. 


2505a. ‘ Unforeseen contingencies excepted | 
—Goods obtainable from source not contem- 
plated by sellers.]|—A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.’’ No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources:—Held: the above 
clause did not protect the sellers from liabilit 
to deliver the goods.— WILLS (GEORGE) 
Sons, Lop. v. CUNNINGHAM (R. 8S.) SON & 


Co., (1924] 2 K. B. 220; 93 L. J. K. B. 1008 ;s 
131 L. T. 400; 40 T. L. R. 108. 


2544. Add. Annotations :—Refd. Canticre Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, {1925] 2 Ih. B. 172; Hogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board v. Strick, [1926] A. C. 545; 
Vergottis v. Cory (1926), 95 L. J. K. B. 1002. 


2545. Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. 1. R. 69; United States 
Shipping Board v. Strick, [1926] A. ©. 545. 


2547, Add. Annotutions : — Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 


PART VI. SECT 9, SUB-SECT. 1.—D. 


2873 i. Damages for breach.}—Pitf. 
agreed to sell certain leasehold premises 
to deft., a person of enemy origin 
within War Legislation & Statute Law 
Amendment Act, 1918, s. 6, of which 
fact pitf. was ignorant :—Held: piltf. 
might either (1) sue on the contract 
& claim damages for deft.’s breach of 
contract in which case doft. would be 
estopped from alleging that the con- 
tract was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acta of part performance by 
while ignorant of the illegal nature of 
the contract, & before ite repudiation 
by deft.—BRANIGAN 0. Sasa, [1923] 
N. Z L. R. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 3. 


2384 ii. -}—Pltf. in ignorance 
that deft. was of pueniy origin sold to 
him certain premises, the price to be 
paid by instalments. Deft. was given 
possession, but before all instalments 
were paid he repudiated the agree- 
ment. Ap action by pltf. for unpaid 
purchase-money having failed on tho 
ground that the contract was illegal :— 





Held: pitt. pra bs either (1) sue deft. 
on the contract & claim damages for the 
breach, in which case deft. would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him while 
ignorant of the illegality, & before 
repudiation of the contract. BRANIGAN 
v. SABA, {1923] N. Z. L. R. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.—A. 
2388 vil. ——-.J—-FLANNAGHAN wv. 
HEALY (1900), 4 Terr. L. R. 391.—CAN, 
PART VI. SECT. 9, SUB-SECT. 6. 
sq. Contract partly illeyal—Perform- 
ance of illegal part waived—lTllegality 
no defence to actton on security.J— 
ENGLEBLOM tv. BLAKEMAN, [1930) 1 
W. W. R. 565; 2D. L. Rt. 824; 42 
B. GC. R. 259; affg., {1929} 4D. L. RR. 
3773 41 B.C. R. 456.—CAN. 
PART VII. SECT. 1. 
ce. Revad., 51 D. L. R. 509. 
fi. Breach of collateral contracdt— 
Strict proof necessary.}-——BOURDON 2». 
SELWYN, [1926] 3 D. L. R. 561.—CAN. 
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PART VII. SECT. 2, SUB-SECT, 1. 


2506 iv. -/—Where W. agroed 
to pay H. £10 as damages for assault 
& give an admission in writing that the 
assault was unjustified :—Held: a 
tonder of £10 under protest coupled 
with astatement that the assault was 
justified was not a compliance with 
the agreement.— WARREN ov. HESLOP 
(1925), 46 N. L. R. 89.—S. AF, 





PART VII, SECT. 3, SUB-SECT. 1.—A. 


2582 vi. »~+-Where on the sale 
of a piano to be manufactured for 
the buyer there was a failure to deliver 
in four months, no time being specified 
for delivery :—Heid: this was not a 
lapse of a reasonable time.— Foster v. 
HEINTZMAN & Co., [1923] 4 D. L. R. 
166.—OCAN., 





2582 vii. —-——.]—WEBBER v. OCOPE- 
ane (Sask.) (1912), 21 W. L. R. 961.— 


2582 viii, ——-.}—Horr (HENRY) & 
Sons, Lrp. v. CAaNava Founpry Co. 
(1917), 400. L. R. 838; 39 Dp. L. RB. 
308.—-CAN. 


2 K. B. 137. Refd. Stag Line, Ltd. v. 
Foscolo Mango & Co (1981), 48 T. L. R. 127. 
2558. Add. Annotations :—Consd. Verelst’s Ad. 
ministratrix v. Motor Union Insce., [1925] 2 
K. B. 187. Refd. Hall v. Pim (1927), 137 
L. T. 585. 
2560. Add. Annotations:—Consd. Bernard ». 
Williams (1928), 189 L. T. 22. Refd. Lock 
v. Bell, [1931] 1 Ch. 86. 
2564. Add. Annoiation :—Consd. 
Williams (1928), 189 L. T. 22. 
2567. Add. Annotation :—As to (2) Refd. Bernard 
v. Williams (1928), 189 L. T'. 22. 
2579. Add. Annotation :—Refd. 
Williams (1928), 189 L. T. 22. 
2585. Add. Annotation :—Refd. 
Williams (1928), 189 L. T. 22. 
2590. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 
2597. Add. Annotation :—Refd. Lock v. 
[1981] 1 Ch. 365. 
2607. Add. Annotation: 
1 Ch. 606. 
2621. Add. Annotation: Consd. 
Williams (1928), 189 L. T. 22. 
2621a. From indefinite to definite date.J— 
Held: in the circumstances, time was of the 
essence of the contract.—-BERNARD v. 
beara (1928), 189 L. T. 22; 44 7. L. R. 


2624. Add. Annetation :—Consd. Martin v. Stout, 
[1925] A. C. 359. 

2652. Add. Citation :—sub nom. 
Parsons, 1 Marsh, 55. 

2693a. oe v. ARNOLD (1822),7 Moore, 


° 


Bernard  v. 


Bernard v. 


Bernard vv. 


Bell, 
‘Consd. Re Wait, [1927] 


Bernard — v. 





MUFFATT vv. 


2784. Add. Annotation :-—Refd. Broken Hill Pro- 
prietary Co. v. Latham (1932), 48 T. L. R. 630. 
27137. Add. Annotation : —Refd. Bradford v. Price 


Vol. XIl.—Contract. Cases 2547—2832a. 


2738. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


2825. Add. Annotation :— Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 


2828. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Oachar Tea Co., 
{1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.|—Roszt & FrRanK Co. v. CROMPTON 
(J. R.) & Broruers, Lrv., No. 4, ante. 

28380. Add. Annotations :—Apprvd. Martin v. Stout, 
[1925] A. C. 859. Consd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169. Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1980] 1 Ch. 528. 

2831. Add. Annotations: — Consd. Guy-Pell v. 
Foster, [1930] 2 Ch. 169, C. A. Refd. The 
British Trade, {1924] P. 104; Berners v. 
Fleming, [1925] Ch. 264; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

2832a. —-—.}—Under agreements made in 
1923 & 1925, pltfis. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. a: 
1924 & 1925, whereupon pltis. were to be 
liberty to sell all their property & other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. Plitfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 





(1923), 92 L. J. K. B. 871. 


PART VII. SECT. 3, SUB-SECT. 2.—A. 


n i. -}+-~Whero timo is of the 
casonco of the contract, it is the business 
of the party, who has pronused to pay, 
to see that the money reaches the other 
party, by or before the due date.— 

eae Das v. SUNDAR LAL (1930), 
» R. 11 Lah. 699.—IND. 





PART VII. aaa ay SUB-SECT. 2.— 


st. Extension of contract.}—JONES ¥. 
eee (1909), 7 E. L. R. 190.—CAN. 
Sale of shares.}—ROUNTREE v. 

Woop (1920), 56 D. L. R. 395.—CAN. 


PART VII. SECT. 8, SUB-SECT. 2.— 
D. (b). 


2607 li. ———.]—Pltf. contracted to 
sell to deft. cortain Oregon timbers 
to be procured from America :—Held : 
the contract being a mercantile one, 
& therefore prima facie one in which 
time was of the essence of the contract, 
& there being nothing iu the contract 
or the surrounding circumstances to 
show that the parties had a difforent 
intention, time was of the essence of 
the contract.—JAOKSON & Co., ae 
vw. CO-OPERATIVE FREEZING Co. 
SouTH CANTERBURY, LTpD., [ ivea] 
N. ZL. R. 2; Gas. L. R. 176.—N.Z. 


PART VII. SECT. 8, SUB-SECT. 2.—G. 


2620 iii. —-—.}-—Where the evidence 
showed no binding ment to en- 
large the time for delivery, but defts. 
merely permitted pitfs. for their own 


newal of the licence to occupy defts.’ land in 


convenience to postpone the time for 
delivery :—Held: defts. were entitled 
at any time before delivery to require 
pltfs.to perform the contract according 
to its original terms.—Jackson & Co., 
LTp. v. CO-OPERATIVE FREEZING Co, 

OF SoutTH oes LTD., [1922] 
N. 4. L. R. 2; Gaz L. hk. 1 176.—N.Z. 


PART VII. SECT. 4, SUB-SECT. 2.—A. 


2628 i. Duty of promisce to attend. }— 
GREAT WEST Sern Co., LTD. v. 
Prink, [1929] te 214 23 
S.L. R. a6. io2e) 3 Ww. Ww. . 105. 
—CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 


2640 1. Stranger.}—Where a creditor 
oe to entertain the idea of payment 
ot ge debtor or by some one act: on 

8 behalf, & puts it out of the power 
of the tenderor to offer payment in a 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to carry out the promise in its 
entirety is a valid tender, in spite 
of the form of it being itself not 
legal tender.— VENKATRAMA a v. 
GOPALAKRISHNA PILLAI (1928), 1. L. R. 
52 Mad. 322.—IND. 


PART VII. SECT. 5, SUB-SECT. 6.—C. 


-}—Deft., an 
tek of land, informed D. & M., 
a tive purchasers, that he would 
t at a certain pee to that one of 
the two who would first deposit the 
purchase none y with deft.’s solr. ; 
e so instructed his solr. D., 
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pltf., 


obtained the amount in currency & 
called on the solr., telling him that he 
had come to pay the money. The 
solr. informed him that he was 00 late, 
since the night before he had agreed 
with M.’s solr., who had telephoned 
him that M. wished a ay the money, 
that he would treat t as an offer 
if completed in the aoraine. A few 
minutes later a letter arrived from 
M.’s solr. containing a cheque vere 
was no evidence adduced that i 
certified), & the solr. informed D. Tit, 
that M. had got the land :—Held: 
what pltf. did constituted a legal 
tender S therefore brought him within 
the terms of deft.’s offer & entitled him 
to the land.— DUNN v. HANSON (Alta.), 
je 28) 4 D. L. R. 606; [1928] 8 
W. R. 178.—CAN. 


PART VII. SECT. 5, SUB-SECT. 7. 
2778 {. General rule.j|—A valid tender 
on a contract of debt is as much a 
performance & discharge of debtor’s 
duty as an sovnal REONDEAR .~—D ASHA- 
RATHI GHOSE ABDUL 
arth (1927), I . iL. R. 55 Cale. 624. 


PART VII. SECT. 6, SUB-SECT. 2. 
pail - -}—PENMAN MANU- 
FACT G Co. v. BROADHEAD (1892), 
21 8. wan e 713.——CAN. 
I—Held: the agree- 
‘ionte relied on to establish a new 
contract were only in mee nature of 
security.—MoCuTCHEON CK Co. ». 
GARDINER (Men. (1912), a w. L. R. 
72; 4DL.R 7.—CAN 


Pree 


ai. —— 





Cases 2832a—286la. 


favour of a purchaser of the railway under- 
taking :—Held: by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & 
entitled to damages. — NEVER-STop Ry. 
(WEMBLEY) v. BRITISH EMPIRE EXHIBITION 
, [1926] Ch. 877; 95 
L. J. Ch. 411; 1385 L. T. 406 ; 70 Sol. Jo. 135. 


2835. Add. Annotations :—Consd. Martin v. Stout, 
-Pell v. Foster, [19380] 
Refd. Tyldesley U. D. C. v. Leigh 
R. D. OC. (1925), 238 L. G. R. 248; Robert 
B. Munro & Co. v. Meyer, [1930] 2 K. B. 812. 


2835a. ———.}—A party to a contract who desires 
to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable 
BERNERS v. FLEMING, [1925] 1 Ch. 

132 L. T. 822, C. A. 

efd. Naver:Stop Ry. (Wemble Al Pa British 


(1924) INCORPORAT 


[1925] A. C. 359; Gu 
2 Ch. 169. 


L. J. Ch. 273 ; 
Annotation : 


Empire rte (1924) Incorporated, (19 
2841. Add. Annotations : — Consd. Guy-Pell v. 
Foster, [1930] 2 Ch. 169. Refd. Berners v. 
Fleming, [1925] Ch. 264; Martin v. Stout, 
[1925] A. C. 359; Never-Stop Ry. (Wembley) 

v. British Empire Exhibition (1924) Incorpo- 


rated, [1926] Ch. 877. 


2833 viii. .}—Although repudia- 
tion by a party to a contract of sale 
entitles de facto the other party to 
recover damages thus incurred, the 
vendor has the right to insist on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
according to the terms of the sale, in 
which case his claim for damages will 
be more easily & readily assessed upon 
refusal to accept by the buyer.— 
BRILLIANT SILK MANUFACTURING CO, 
v. KAUFINAN, [1925] re D D. L. R. 91: 
{1925] S. C. R. 249.-—-CAN. 


2833 ix. .}—Where a co. re- 
nounced a contract before breach & the 
other party made a new arrangement 
with the co. with the object of minirmis- 
ing his damages :—ZHeld: he had 

opted the reuunciation & was en- 
titled to CamEgee at rceoag Hea vw. TOHOM- 
BEN & CLARKE TIMBER oe a ae fe 2 
Dp. L. R. 803: [1926] 2 W 
37 B.C. Kt. 224, —OAN. 


2833 x. ane aS P. BARLEY PRo- 
DUCERS e K. CO. 
Pry., pate 11927] Vv. L. R. 
A. L. T. 151; [1927] Argus L. 
-—AUS. 

2833 xi. ——~.]—Under an  agree- 
raent between pltf. & defts. the former 
agreed to cut a certain miumouhber of 
railway ties & saw lumber, & the work 
was to be begun on Dec. 15 & com- 
pleted by the following Mar. 15, After 

pitf. had carried on the wurk for some 
roca defts., on Jan. 31, instructed 
pitf. to stop work & put their own men 
on the land to take charge of the work : 
—Held: the fact that at the end of 
Jan. pitf. did not appear to have com- 
pleted a proper proportion of the 
contract did not warrant dofta. in 
concluding that he could not fulfil it 
by Mar. 15. Defts.’ conduct was an 
inexcusable breach of the contract 
which justified pltf. in treating It as at 
an end, & eutitled him to recover as 
damages the amount of the profits 
which he would have made had he 
been allowed to complete the work, 
a well 0 hs “Boon peice for the 

es completed.—Boown v. cue BELL, 
[1932}) 2 W. W. R. 304.—CA 

2838 i a. “Where a conduct 
of one of the parties to a baute ce Lae 
been such as would lead a reasonable 
person to the conclusion that he does 
not intend to fulfil his part of the 








R. 116. 





ltfs. were 





2861a. 


atch.— 
64; 94 
clause : 


Ch. 877. 


obligation, the other party to the con- 
tract, whatever in fact nay have been 
the actual intention of the former, 
may treat such conduct as an intima- 
tion that the contract has bcen 
repudiated. —- FARSHIND, ETC. Ww. 
Lag Preetong {1922} 8. Cc. 
~ dn) d el —SCOT. 

"$893 -——.}—On the facts :— 
eld: dott. did not refuse to carry 
out the contract & what he 
did in the circumstances did not 
amount to a repudiation of the real 


contract so as to entitle pitf. to 
terminate It.—FREEDMAN v0. ENCH 
(1921), 30 O. L. R. 432.—CAN. 
2838 vi. --~-If a party declares 





his intention not to be further bound 
by a contract, this is an anticipatory 
breach upon acooptance by the other 
party. It does not matter that the 
party so declaring is misinstructed at 
the time as to the facts upon which 
he bases such declaration.—CLavusEN 
v. CANADA TIMBER & LANDS, LTD., 
(1923) 4D... 761.— 

2838 vil. ———.]—- Where a_ buyer 
knowing that the seller could not 
deliver, falled to pay the deposit agreed 
upon :—Held: not a breach of con- 
tract nor repudiation ae oe v. 
Moon Moror Co., [1924] 1 D. lL. R 

511.—CAN. 

2888 vill, —— Partial non-per- 
formance—Agreement substantialiy per- 
formed.}—By a tripartite aereomen: 
between the two applts., A. & B., & 
reuyp., it was agree that A. should 
grant a sub-lease of one theatre to 
resp., that B. should grant a lease of 
another theatre to resp., & that resp. 
should grant a sub-lease of a t 
theatre, including all offices, to B. 
The parties entered into possession, 
except that B. was excluded from S 
room which applts. alleged to be a 
office which B. was entitled to under the 
agreement :-—-Held: the possession of 
the office was not essential to the use 
of the premises as a theatre, & a oe 
to give it a not entitle ge ping 


rescind.—FULLER’s THEATR 
o eeoRONE 11923), 31 C0. L R 504 — 


2838 ix. ———.}—ALBERT MINING Oo. 
v. pode x (1888) 22 N. B. R. 346.—CAN, 
Peery ae aa INSON v. PETERS 
‘STE v. KILEBL 

adap i 7 P, R. 263.--OAN. 
sx. Contract with Oommonwealth— 


22 





Arcos, [1927] 1 K. B. 352. 


2847. Add. Annotation :—Retd. 
Arcos (1926), 42 T. L. BR. 737. 


For fixed period—Afterwards deter- 
minable on notice—Time for giving f27, pitts, 
By an agreement dated July 12, 1927, pltis. 
& defts. agreed that pltfs. were to deal with 
defts.’ entire output of Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
. makers’ works or f.o.b. makers’ 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained the following 
‘““It is understood that the above 
agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice therea 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London 
Chamber of Commerce.” 


ENGLISH AND Emprre Digsst SUPPLEMENT. 


Reidar v. 


Akt. Reidar v. 


other brand. They 


wharf, 


r on either side to 


Disputes having 


Reasonable belief that contract not being 
carried ott—Powers of Minister.)—An 
pereement between the Commonwealth 
a Par whereby applt. agreed to 
=e & maintain an efficient coastal 
shipping service in the Northern 
Territory contained a provision that, 
if at any time the Min ster for Home 
& Territories should ‘‘ have reason to 
believe ’? that the ment was not 


t, ment, the Minister 
might determine the contract :—Held : 
in exercising the power the Minister’s 
function was administrative & not 

uasi-judicial, & therefore he might 

eteormine the contract without gi 
applt. an op eid ated of being aa — 
BOUCAUT AY LTp THE 
Coon yaeETe (1937), 40 C. I, R. 98. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) ii. 


ntract by ‘ile eishe gsi —_— 
Refusal to sign formal act. }—~Oecer- 


correspondence & memoranda 
were relied on by pltfs. to prove an 
agreement by doefts. Subsequently 
& formal contract was sent to defts., 
which they refused to sign, objecting 
to its terms :—Held: assuming that 
the previous documents were sufficient 
to establish a contract, the terms of 
tho eo cate formal contract modified 
matertally to defts.’ erences the 
previous vandettaking time of 
shipment, & oneking had rejected it & 
clearly intimated their intention to 
consider the contractual relations at 
an end, which they were entailed 
to do.— Fura & Co., Lp. 
NORTHERN ctl Co., LTp., (1923) 
1D. lL. R. 402; 16 Sask. L. R. 414; 
{1923} 1 Ww. W. R. 59.—CAN. 


PART VII. sda Sih SUB-SECT. 3.— 
2851 ii.~——_- ——-. Pie. contracted 
agreed 


sa. Co 


with deft. for advertising & 

to pay a weckly rent ae advance, if 
the rent fell into arrears, the agree- 
ment to be cancelled. In an action 
for breach of agreement, deft. pleaded 
pee the contract had been avoided 


ve ltt.’ B eu = ayment of rent :— 
eld: pltf.’s defaul ae not ipso facto 
avoid e contract, n the absence 


of an allegation veg ie. had elected 

et treat the contract by void, 2 
bad.—-MANNINGTON - 

(1931 ) 17 Tas. L. R. 13.—, 


28778. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (6). 


sb. Provision in contract for liqui- 
dated damages.}—A clause in an agree- 
ment provided that a certain sum of 
monoy to be paid by resp. should be 
treated as the amount of compensation 
in case of ae to carry out the 
contract :— Held: 
resp. to dotermine the agreement by a 


arisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltis. acknowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1928. Pitfs. 
brought an action for breaches of contract, 
(2) in terminating the contract before the 
expiry of the agreed term, & (b) because, as 
they alleged, defts. refused to eupp ly them at 
‘‘the current prices for the esbrough 
pig iron ”’ :—Held: defts. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only be terminated by a six months’ notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months.— 
JACKS (WILLIAM) & Co. v. PALMER’s SHIP- 
BUILDING & Iron Co. (1928), 98 L. J. K. B. 
366; 140 L. T. 473; 34 Com. Cas. 107, C. A. 


-/—Deft. was the chairman of the 
S. Co. which at the end of 1921 was seeking 
to issue £15,000. First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount; & deft. 
having interested pltf. in the matter, sent 
him a Ietter of indemnity dated Feb. 17, 
1922, in these terms: ‘‘ Regarding the issue 
of £15,000 First Lcin Debentures of the S. Co. 
at the price of £80 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression ‘any profit’ 
only refers to the redemption price of £100 
per £80 which, when received, will show a 
profit of £20 per bond & the bonus out of the 
proceeds of any royalties on oil sales from the 





co.’s properties during the currency of the. 


debentures. ... The interest you will be 
entitled to receive from the co. is excluded 
from the consideration of profits.’’ The 
debentures were redeemable on July 1, 1925, 
but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July I, 
1930. In May & June, 1925, a corre- 
spondence took place between pltf. & deft. 
in which pltf. announced his intention of 
selling the debentures, & deft. protested 
against this, claiming that they must be kept 
till their due date. On July 16, 1925, pltf. 


2800 vi. 


not to authorise 
were supplied. 


election to affirm the agreement.— 
FULLER’s THRATRES, LTD 

certain goods manufactured by cat tee 
With somo trifling exceptions 

goods were in accordance with 
requirements of the contract & reason- 
ably fit for the purpose for which they 
Some of the goods 


Vol. XII.—Oontract. Cases 286la—-2898a. 


put the debentures up for sale, & in the 
absence of other bidders sold them to his 
son for £25. He then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of Lords decided that nothing 
was payable under the indemnity until the 
due date arrived. On July 18, 1928, the co. 
went into liquidation & pltf. having re- 
pureed the debentures from his son, 

rought these proceedings to recover his 
loss :—Held: in selling the debentures pltf. 
had committed a breach of an implied term 
of the contract & having failed to maintain 
the position essential to enable deft. to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 
the root of the contract. Deft. had elected 
by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore maintain the present action.— 
GuUyY-PELL v. Foster, [1930] 2 Ch. 169; 99 
‘L. J. Ch. 520; 143 L. T. 247, C. A. 


2884. Add. Annotation :—Refd. Walton Harvey, 
Ltd. ci eee é& Homfrays, Ltd., [1931] 
1 Ch. , 


2888. Add. Annotations :—Apld. Re Gramophone 
Records, Ltd. (1930), 69 L. Jo. 201. Refd. 
Livock v. Pearson (1928), 83 Com. Cas. 188; 
oe v. Commercial Timber Co., [1930] 2 
K. B. 1. 


2896. Add. Annotation :—Consd. Meyrick v. Dyson 
(1925), 41 T. L. R. 868. 


2899a. Effect of part-performance — Major part 
of consideration received.}—Plitf., a mental 
specialist, & the proprietor of a nursing 
home, sued deft. for medical attendance & 
board & lodgings of deft.’s son, a patient 
certified to be insane; & deft. counter- 
claimed for negligence & unskilful treatment. 
The jury found for pltf. on the claim; & on 
the counterclaim they awarded deft. 20s., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 338 :—Held: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict.—-MEYRICK v. Dyson (1925), 41 T. L. R. 
368 ; subsequent proceedings, 41 T. L. R. 575, 
OC. A. 


—Where there was a_ distinct & 
unequivocal refusal by pltfs. to r- 
form their contract :—Held: so long 
as defts. were continuing to urge or 
demand compliance with the contract, 
it could not be said to have been 
terininated, but where finding that 
ltfs.’ attitude was unalterable, defta. 
ecided to acquiesce in it, & com- 
municated such acquiescence to pltfs., 


. v. Mus- 


tho 
the 


notice to determine & an offer to pay 
that sum.—-FULLRR’S THEATRES, LTD. 
v. eee (1923), 31 C. L. R. 624, 


PART VII. SECT. 6, ad faite statalr geri 
2900 v. ———.}—Where applt. ha 
an election to rescind ~ Held : he 
had by his cone un an tag Fe - with 
the agreemen tage 
Deiee it, irrevocably exercised his 


were returned & an adjustment made 


had to re because 
of the delivery of defective goods.—— 
HAMILTON GAR & MACHINE CO. v. 
LEWI8 BROTHERS, [1924] 3 D. L. R. 
867.—CAN. 


PART Vit. SECT. 6, SUB-SECT. 3.—D. 
20. Contract absolutely terminated.]} 


23 


the contract between the parties was 
ut an end to.—JHANDOO Mat- 
AGAN NaTH ov. PUHL CHAND-FATEN 


sd. ——— Collateral contract not ter- 
minated.J—MURRAY v. DELTA COPPER 
Co., LTp., [1925] 4D. L. R. 1061.— CAN, 


PART VII. SECT. 8, SUB-SECT. 4. 
se. Agreement under seal.) -— Long 


Cases 2027—3088. EnoLisH AND Empire Diacest SuPPLEMENT. 


2927. Add. Annotation :—Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 


2982. Add. Annotation :—Consd. Berry v. Berry, 
(1929) 2 K. B. 316. 


2934. Add. Annoiation :—Refd. Berry v. Berry, 
[1929] 2 K. B. 816. 


2936a. ———.]—By a deed of separation dated 
Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not under seal dated 
June 25, 1928, the parties agreed that the 
terins of the deed regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
claiming arrears of allowance under the decd : 
—Held: applying the rules of equity which 
must prevail when there is any conflict or 
variance between them & the rules of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of June 25, 1928, was a good defence 
to the wife’s action under the deed.-—BERRY 
v. Berry, [1929] 2 K. B. 316; 98 L. J. K. B. 
748; 1410. T. 461; 457. L. R. 524. 


2938. For ‘‘ Validity of rescission of parol.] ’’ read 
** Validity of rescission by parol.]’’ 


2938a. S. P. INGE v. LIPPINGWELL (1772), 2 Dick. 
469; 21 EB. R. 352. 


2938b. S. P. Ex p. ILCHESTER (HARL) (1803), 7 
Ves. 348; 32 E.R. 142. 


Annotations -—Refd. Andrew v. Andrew (1e8) 3 Sm. & G. 
130; Dickenson v. suo (1861). 11 C. B. N.S. 341; 
Louis v. Louis eeaee © New Rep. 369 ; ‘In the Estate of 
Tollemache, [1917] P. 246; Ward & Van Der Loeff, 
Burnyeat v. Van Der Loeff, [1924] A.C . 653. 





2941. Add. Annotations :—Refd. British & Ben- 
raenons v. North Western Cachar Tea Oo., 
[1923} A. C. 48; Newsholme v. Road Trans- 
port & General ‘Insce., [1929] 2 K. B. 856. 

2945. Add. Annotations :—Apld. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48; Rose & Frank Oo. v. 
Crompton, (1925) A. ©. 445. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

2958a. Add. Citation :—28 Com. Cas 265. 

Add. Annotations :—As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. 0. 446. 
Refd. Royal Exchange Assce. v. Hope, [1928] 
Ch. 179. 

2968. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2964. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2965. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 

2967. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A, C, 48. 

2970. Add. Citation :—28 Com. Cas. 244. 

2975. Add. Annotations :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 

3033. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

8088. Add. Annotation :-—Refd. Hong Kong & 
ao Bank v. Lo Lee Shi, [1928] A. C. 


delay in bringing action cannot defeat 
the enforcement of an agreement under 
seal whore the twelve years specified 
by Stat. Limitations have not expired. 


eo nan vt. a iat 
SR . R. 876; 2 WwW. Ww. R. — 


PART VII. SECT. 6, SUB-SECT. 5. 


af. Lvights of parties-—Indemnification 
tf party misled from obligations of con- 
tract.}— Where rescission of @ contract 
is ordered the ct. has full power to 
make a just allowance &.to do what is 
ractically just, although it may not 
e able to restore the parties precisely 
to the state they were in prior to the 
contract. The right of the party 
misled to be put-into the position in 
which he was before the contract, 
includes the right to be indemnified 
from the consequences & obligations 
which are the t of the contract set 
aside.—-LEWis & Lrwis v. Howson, 
an) 4D. L. R. 2073; 1928) 2 
- R. 197; 22 Sask. L. R. 624.— 
CAN. 


PART VIL Bae: 6, SUB-SECT. 6.— 


« (a). 


S. P. STANLAKE v. RIna@- 
HAND (Sack), [1922] 3 W. W. R. 758; 
70 D. L. R. 546.—CAN. 

2038 iv. -~—-—.}--Where the real 
nature of the transaction is a com- 
promise of a claim for breach of 
warranty, an agreement to rescind a 
sale of goods of the value of £10 or 
upwards by the mutual return of the 
consideration is enforceable although 
not in ene ~~ BOOTH, DN es & 
Co,, Lin. »o. Hann, [1931] N. Z. T.. TR. 
1086.—N.Z. 


PART VU. SECT. 6, SUB-SECT. 6.— 
B. (b) i. 


2938 iii. 


2947 iii. ——- --—.]}—KavuLBACH ». 
Eicnet, {1930} 1 D. lL. R. 983; 1 
M. i, R. 83.— CAN, 


PART VII. SET 6, laa 8.— 


o i. ~.J)—A contract required to 
hee in writing cannot be varied by a 
new ora] agruement, even if the varia- 
tion relates to a part of the contract 
which, if it stood by itself, would not 
be required to be in, writing.—NUGENT 
v. a Pi Npeeah sy ] 2 L. R. 1040; 53 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iii. 


2962 i. Extension of time—For 
delivery of goods.|}—Held: since the 
contract of sale was one which was 
required by Stat. Frauds to be in 

ting, a verbal postponement of the 
date of delivery was not a variation 
of the peers pe v. Haw 
H. G. HaMILton Pry. ©. Ran 
KELLY o. RAE (1927), 39 oy L. R. 363; 
Vinee h. 294; [1927] Argus L. R 


oJ 


@ i. For cutting & removal of 
sinha: }~-LAWRENCE v. ERRINGTON 
(1874), 21 Gr. 261.—-CAN. 


PART VII. ei 6.-— 


sa. Contraci relating to log scaling. |}— 
sae v. GALBRAITH & Sons, [1930] 
1D. LL. RR. 484.—CAN. 


PART VII. aa 6, SUB-SECT. 6.— 


sb. What amounis to.j}-—— Where a 
clause inp an agrooment provided that 
a@ certain sum of monoy should be 
treated as the amount of compensation 
if the contract was not carried out :— 
Held: the giving of such an offer 
& notice to determine the agreement 
did not constitute a i pest nA 
mutual consent.—k ULLER’s THE 
Ltn. v. Muscrove (1923), 31 C. “LL. Lie 
524.—AUS. 
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PART Vil. SECT. 6, SUB-SEOT. 7. 
sc. On good shipped under reir a ie 
BELGIAN re ae 
CANADA CEM LTp. A 7 11926] 
ares R. 496 : : NF 19003°S. C. R. 244.— 


PART VII. SECT. 7. 

sj. Distinguished from resciasion.] 
—There is a difference between can- 
collation & rescission. The logical 
consequences of truc rescission are 
the returning by each party of the 
benofits he has received, or restitutio 
in integrum. Cancollation means de- 
termination of the contract without 
reatituor. —PRIMEAU & IMPERIAL 

UMBER YARDS, LTD. vt. MEAGHER, 
ewe lad hl. 1096; 3 W. W. R. 
1308.—CAN 


PART VII. SECT. 8, SUB-SECT. 3, 


sk. Substitution ve part iy: -}—To effect 
a sale an agent decided to buy the 
article himself & thon sell to the 
buyer. To do this he altered a con- 
tract by substituting his own name for 
that of his principal:—Ielad: the 
contract was avoided by this altera- 
tion.—RoOYAL BANK OF CANADA vw. 
FRANK, (1923] 4 D. L. R. 12138.—CAN, 

sl. Addition of provision for payzy- 
ment of compound iuterest }—Held: an 
alteration in a material respect.— 
PaKBATI CHARANMUKHERJEE v. AMA- 
RENDRA NATH BHATTACHARJEER (1925), 
I. L. R. 53 Cale. 418.—IND. 

am. Alicration in writing of printed 
form.}~In tho case of a_ conflict 
between different clauses of an agree- 
ment arising from the expenelng or 
alteration by pen & in 5 cereale 
provisions of a printed form age 
use, a greater effect is to be attributed 
to the writing than to the pated 
words.-—K NIGHT SUGAR Co., v. 
WEBSTER, Pera var me R. 691; 2 
WwW. W. i. 24 Alta. L. R. 174; 
revsd. on facts i 11930] e Cc. I. 518: 

4D. L. R. 343.—OAN, 


8040. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 


3069. Add. Annotation :—Consd. Hong Kong & 
oe Bank v. Lo Lee Shi, [1928] A. C. 


8077. Add. Annotations :—Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 

8078. Add. Annotations :—Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 

8078a. -}—Barrow, LANE & BALLARD, LTD. 
ei GILBERT J. McCaut & Co. (1929), 73 Sol. Jo. 

61. 





3081a. ~.}+—Under the will of her then husband 
made in 1902, & a separation deed & settle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 
married a Dutch subject, & for the remainder 
of her life resided in Holland. In 1927 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.’s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed her solrs. that she would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. Inthe 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she had accepted 
the £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s death :— 
Held: (1) there was no concluded contract 
for the sale & purchase of the annuities, as 
the purchasers could not have intended their 
offer to be accepted by the vendor mercly 
executing a document; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000.— KENNEDY v. TIHOMASSEN, [1929] 
1 Ch. 426; 98 L. J. Ch. 98; 140 L. T. 215; 
45 T. L. R. 122. 

3082a. Fa v. SEIGNORET, No. 3103a, 
post. 

3088. Add. Annotations :—Refd G. W. Ry. v. S.8S. 
Mostyn, [1928] A. C. 57; Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1981] 
1 Ch, 274. 


3090. Add. Annotation :— Refd. Ilford U. D. C. 
v. Beal & Judd, [1925] 1 K. B. 671. 


3090a. For the existing paragraph substitute the 
following paragraph :— 

Absolute contract.|—By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 

chasers about one thousand boxes of Smyrna 

sultanas at 60s. a cwt. c.i.f. London, to be 

shipped from Smyrna by steamer to London 





PART VII. SECT. 8, SUB-SECT. 8.— A. 


045 i. General rule.J--THORNE vv, 
| (1887), 1 


30. R. 577.—CAN. Will be 


in the event of the threshing being a 
vi org by weather conditions, it 

eld that the contract was based 
on the assumption that the state of the 
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during Sept. 1922. Smyrna at the dute of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
Kingland & Turkey; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made :— 
Held: mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver.—SARGANT 
(W. J.) & Sons v. PATERSON (ERIC) & Co. 
(1923), 129 L. T. 471; 39 T. L. R. 378. 
8093. Add. Annotations :—-Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Ch. 962; May v. May, [1929] 2 K. B. 
386; Graves v. Cohen (1929), 46 T. L. R. 
121; Walton Harvey, Ltd. v. Walker & 
Homfrays, Ltd., [1931] 1 Ch. 274. 


3094. Add. Annotation :-—-Refd. N. V. Kwik Hoo 
ie rv ati Maatschappij v. Finlay, [1927] 
. C. 604. 


3094a. ———.]—SanGanT (W. J.) & Sons v. 
PATERSON (ERic) & Co., No. 3090a, ante. 


3095. Add. Annotutions :-—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha [Export (1925), 94 L. J. 
K.B.579; Hirji Muljiv. Cheong Yue 8.8. Co., 
[1926] A. C. 497. 

3099. Add. Annotation :—As to (1) Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 


3099a. -}—The lessees of a hotel entered 
into two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having acquired the reversion to 
the lessees’ term, took possession, closed the 








erinanent break in the weather 
making threshing impossible for an 
indefinite period will put an end to it; 
& when so endod the thresher is entitled 


PART VII. SECT. 9, SUB-SECT. 2.—-B. 


3086 v. .}—Where a contract 
to thresh a whole crop does not, provide 
for the rights & liabilities of the parties 





weather would reinain such as to permit 
the threshing being done with nothing 
more than temporary interruption, & 
therefore, although the contract will 
not bo determined by a slight storm, 


25 


to recover for the threshing which he 
has already done.——-KLEIN v. SANDER- 
SON, [1928] 3 D. L. R. 294; [1928] 


Cases 3099a—3178a. ENGLISH AND Emprre Digest SupPLEMENT. 


hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 

advertising agents, who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts :—Held: the local authority had 
acquired defts.’ interest in the premises by 
compulsion ; the two contracts did not confer 
upon pltfs. any proprietary interest or estate 
in the hotel; &, as it could not be said that 
both parties to those contracts had made 
their bargain upon the footing that if the 
local authority exercised their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to pltfs. for damages for breach of 
those contracts.—WaLTON Harvey, Lt. 

v. WALKER & Homrrays, LTp., [1981] 1 Ch. 
2743; 144L. T. 831; 29 L. G. R. 241, C0. A. 


310i1a,. ——— All available shipping requisitioned. } 
—In an action brought in Singapore in Aug. 
1917, defts. count claimed damages for failure 


by pitt. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been asvanted by the 
requisitioning of ships by the British Govt. :— 

Held: Civil Law Ordinance as ITI (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all auctions which arise 
for decision in the Colony ‘ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1916 (c. 37), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power, 
—SENG Dusit HIN v. NAGURDAS PURSHOTUM- 
DAS & Co., [1923] A. C. 444; 92 L. J. P.C. 
141; 128 en T. 780; sub nom. HIN »v. 
A alate & Co., 39 T. L. R. 226, 


8103a. -.}—(1) If a man covenants to accept 
£1,000 bank tock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
makeit. (2) A mancannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per 
formance.—SHALES v. SEIGNORET (1699), 1 
io 440 ; 12 Mod. Rep. 248; 91 HE. R. 

3115. Add. Annotation :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

8121. Add. Annotation :—Refd. The Penelope, 
{1928] P. 180. 

3128. Add. Annotation :—Refd. The 
[1928] P. 180. 

3124. Add. Annotation :—Refd. 
[1928] P. 180. 

3137. Add. Annotation :—As to Fe Consd. Haskell 
v. Marlow, [1928] 2 K. B. 


31438. Add. Annotation :—Consd. Zs aedine v. A.-G. 
for Newfoundland (1932), 48 T. lL. R. 199. 


Penelope, 


The Penelope, 


3149. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 


$158, Add. Annotation :—Refd. Walton Harvey, 
a cae & Homfrays, Ltd., [1931] 


3162. Add. Annotation :—Ae to (3) ria: Sargant 
v. Paterson (1928), 129 L. T. 471. 


8166. Add. Annotations :-—Consd. First Russian 
Insce. v. London & Lancashire Insce., pore) 
Oh. 922. Refd. Browning v. Crumlin ey 
Collieries, [1926] 1 K. B. 522; Hirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. C. 4973 
The Penelope, [1928] P. 180; May v. May, 
[1929] 2 K. B. hay Ottoman Bank v. Cha- 
karian, [1930] A. C. 277; Walton Harvey, 
Ltd. v. Walker ms Homfrays, Ltd., [1931] 
1 Ch. 1465. 

8168. Add. Annotations:—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. MRefd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), . a J. K. B. 455; Cohen v. Sellar, 
[1926] 1 K. B. 636; The Penelope, [1928] 
P. 180; Hyman v. Hyman, ughes ». 
Hughes, [1929] P. 1; May v. May, [1929] 
2K. B. 386; Bell v. Lever Bros., Ltd. (1931), 
146 L. T. 258. 


8170. Add. Annotations :—As to (2) Refd. The Lord 
Strathcona, [1925] P. 143; The Penelope, 
[1928] P. 180. 


3171. Add. Annotation :—Refd. 
[1928] P. 180. 

3172a. -}—(1) By a charterparty made in 
Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on ‘specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt. 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure.—HirRJ1 MULJI v. CHEONG 
YuES.S. Co., [1926] A.C. 497; 95 L. J. P.C. 
1213; 1384 L. T. 7387; 42 T. L. RR. 359; 17 
a M. L. 0. 8; 31 Com. Cas. 199, P. C. 

Annotation: Generally, Reta, Dela Garde v. Worsnop (1927), 


OO Le J. Ch. 446. 
Hirji Mulji v. 


The Penelope, 





3175. Add. Annotation :—Refd. 
Cheong Yue S. S. Co., [1926] A. ©. 497. 
8177. Add. Annotations :—Refd. Paterson Zochonis 
v. Elder Dempster, [19238] 1 K. B. 420; The 
Erik Boye (1929), 142 L. T. 335. 

3178a. -]—In a charterparty there was a 
marginal memorandum that in the event of 
‘‘war, blockade, or prohibition of export 
preventing loading, this charter to be can- 
celled’ :—-Held: the charterparty was put 
an end to ipso facto by the happening of: any 





n. Contract to instal furnace & muintain 
Comatiasion, [1926] 1 D. L. R. 608; 58 N, eR $17. 


ecified temperature of heat—~ Change of furnace.}-——MILLS v. GLACE Bay Hovusina 
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or either of the contingencies mentioned in 
the memorandum to the charterparty.— 
ADAMSON v. NEWOASTLE STEAMSHIP 
FREIGHT INSURANCE Ass00N. (1879), 4 
Q. B. D. 462; 28S J.Q. B. 670; 41 L. T. 
aa 27 W. R. 818; 4 Asp. M. L. O. 150, 


Aen Consd. Meresneiie. S.S. oo * 


T 1881 a 
Q. B. D. Moel Tryvan 8 hip Oo Ween a = 
844. Apld. Capel v. "Sonlidt (1916), id 


[1910] 2 KE. .7 Apid. 
Freight Insce. Assocn. (ape at i nereee nan 
3178b. |—Tasn Prnewopr, [1928] P. 180; 
97 L. J. P. 127; 189 L. T. 355; 447. L. RB. 
597; 72 Sol. Jo. 557; 17 Asp. M. L. ©. 486. 


$179. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, 1995] 2K. B. 172. 


3181. Add. Annotation :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


8182. Add. Annotation :-—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


8183. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


8183a. -——— Ship ordered to leave port— 
Subsequent permission to return & load. 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘restraint of rinces, rulers 
& people.” The ship arrived at Batoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts. the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. ‘The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum :—Held: 
interference by the Russian Govt. did not 
amount to such an illegality as to excuse the 
erformance of the contract.—CANTIERE 

AVALE TRIESTINA v. HANDELSVERTRETUNG 

DER Ross. Soz. Fop. Sovier REPUBLIK 
NAPHTHA EXport, [1925] 2 K. B. 172; 94 
L. J. K. B. 579; 133 L. T. 162; 41 T. L. R. 
855; 69 Sol. Jo. 443; 16 Asp. M. L. C. 501; 
bs Com. ae 172, O. A. 

Annotation -—Refd. Re Ropner Shipping Co. & Cleeves 

Western Valleys Anthracite Collieries, [1927] 1 K. B. §79. 

3184. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


PART VII. SECT. 9, SUB-SECT..3.—B. 
$8194 i. Time charter— Ship _ re- 
ment. }—He 


}e— 
condition was not to be implied in 
the contract that an interruption should 
exouse the party from the further 

ormance of it, unless substantially 
he whole contract became impossible 
of performance.—DoMINION COAL Co. 








L. R. 66; 


ld: & PART VII. SECT. 9, SUB-SECT. 3.—C. 
[1924] A. A.C, 226; 98 
$8217 i. —— Dinos in way of 
a contract, made in 
certain goods, shipment 


3204 v. rie 
L. J. P.O. 863 13 


shipment.J—B y 
1916, deft, sol 


v. sae STRaTHCONA 8.S. 


Vol. XIL—Contract. Cases 3178a—3218. 


8185. Add. Annotations :—Refd. Sargant v. Pater- 
son (1923), 129 L. T. 471; Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 787; Jebara v. Otto. 
man Bank, [1927] 2 K. B. 264. 

3188. Add. Annotations :—Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284; Cantiere Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579. 

8189. Add. Citations :—-92 L. J. K. B. 455; 129 
ee T. 65; 16 Asp. M. L. C. 183; 29 Com. 

as. 
Add, ana :—Refd. Hirji Muljiv. Cheong 
Yue 8.S. Oo., [1926] A. O. 497. 

3193. Add. Annotation :—Refd. Perry v. Equitable 

ie Assce. Soc. of U.S.A. (1929), 45 T. L. R. 


3194. Add. Annotations :—Consd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 922 L. J. K. B. 455; First 
Russian Insce. v. London & Lancashire Insce., 
[1928] Ch. 922; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. Willis v. Willis (1927), 96 L. J. P. 177; 
The Penelope, [1928] P. 180; hee Ne 
Hyman, Hughes v. Hughes, [1920] P 1; 
May v. May, [1929] 2 K. B. 386 

3198. Add. Annotations :—As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922; The Penclope, [1928] 
P, 180. As to (2) a ey Muljiv. Cheong 
Yue 8.8. Co., [1926] A. C. 497. Refd. May 
v. May, [1929] 2 K.B. a Generally, Refd. 
Cohen v. Sellar, [1926] 1 K. B. 536; Hyman 
v. Hyman, Hughes v. Hughes, [1929] te oe 
Sa v. Lever Bros., Ltd. (1931), 146 L. T. 

3199. Add. Annotation :—As to (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. ©. 226. 

3199a. -}—Hirns1 MuLJI v. CHEONG YUE 
S.S. Co., No. 3172a, ante. 

3201. Add. Annotation :—Refd. Benaim v. Debono, 
f1924] A. C, 614. 

3202. Add. Annotation :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. 

3206. Add. Annotation :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

$207. Add. Annotation :—Refd. Finlay v. Kwik 
Hoo Tong Handel Maatschappij (1928), 98 
L. J. K. B. 251. 

3208. For ‘‘ national’ read ‘‘ notional.” 

3211. arn Page actoltoaier ;——As to (1) Refd. Larrinaga 

Franco Americaine Des Phosphates 

De Modulla (1928), 92 L. J. K. B. 465; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 
$218. Add. Annotations:—As to (2) Refd. Livock 
v. Pearson (1928), 338 Com. Cas. 188; Hall v. 
Brooklands Auto-Racing Olub (1932), 48 








T. L. R. 546. 
»» (1924] to be from a continental port in six 
57 N.S. R. i -—CAN. arcels : 


Srey. equal monthly 
the lo delay in shipment 
caused by war did not frustrate the 
commercial object of the contract & so 
hey =o end to it.——RINGSTAD ov. GOLLIN 
PROPRIETARY, LTD. (1925), 35 

GL. R. 303; 31 Argus L. Me 221 
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Cases 3220—3827, © 


8220. Add. Annotation :—Consd. Walton Harvey, 
ve. A idwaiaiad & Homfrays, Ltd., [1931] 
24. 


3221. Add. Annotation :—Refd. Compagnie Con- 
tinentale d’Importation v. Handelsvertretung 
der Union der. Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 


3225a. Confiscation by foreign Government.]—By 
a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Baik: or otherwise by force 
majeure, or by war, from cutting or disposing 
ofthe timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian Statc, 
the agreement became annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated :— 
Held: the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it.— 
KURSELL v. TIMBER OPERATORS & CON- 
TRACTORS, [1927] 1 K. B. 298; 95 L. J. K. B. 
569; 135 L. T. 223; 42 T. L. R. 435, C. A. 


8226. Add. Annotation :—Refd. Kursell v. Timber 
aa & Contractors (1926), 95 L. J. ik. B. 
3231. Add. Annotation :—Refd. Walton Harvey, 
con ves & Homfrays, Ltd., [1931] 


32383. Add. Annotations :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Kursell 
v. Timber eee & Contractors (1926), 
95 L. J. K. B. 569; The Penclope, [1928] 
P. 180; Hyman v. Hyman, Hughes p. 
Hughes, [1929] P. 1; May v. May (1929), 98 
L. J. K. B. 770. As to (2) Refd. Bell v. Lever 


8224 1. Importation restricted by 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Bros., Ltd. (1981), 146 L. T. 258; Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 


3238. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


$239. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


3240. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


3243. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


3249, Add. Annotation :—Refd. Stag Line, Ltd. 
ve oe Mango & Co. (1981),.48 T. L. R. 
127, 


3275. Add. Annotations :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528; 
Pockney v. Atkinson (1929), 142 L. T. 135; 
Eshelby v. Federated European Bank, Ltd., 
[1932] 1 K. B. 423. 


3276. Add. Annotation :—As to (2) Refd. Ilyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 


3280. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 


3282. Add. Annotations :—Consd. Cantiare San 
Rocco 8, A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226; Graves v. Cohen 
(1929), 46 T. L. R. 121. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 

8303. Add. Annotation :—Refd. Tredegar v. Har- 
wood, [1929] A. C. 72. 

3306. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

$310. Add. Annotation :-—Refd. London & North 
Eastern Ry. Co. v. Blundy, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

3314. Add. Annotation :—Refd. London & North 
‘astern Ry. Co. v. Blundry, Clark & Co, 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

3324. Add. Annotation :-—Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

8327. Add. Annotations :—As to (2) Consd. Sullivan 
v. Constable (1932), 48 T. L. R. 267. Refd. 
Hall v. Brooklands Auto-Racing Club (1932), 


PART VII. SECT. 9, SUB-SECT. 6. 


Government. |—Applt., & manufacturer 
of yeast, entered into a written contract 
under which he undertook to sl 
a certain portion of his output to 
resp. during 1927. Clause 8 of the 
contract provided that ‘in the event 
of legislation being passed ... which 
may in any wise restrict or prohibit 
the sale of yeast in ay quantity or 
to any class or race, this agreement 
shall become vold,’’ while clause 9 
provided that “ if such legislation ... 
relates only to imported yeast then 
our selling price...may be 
creased at your option ” in certain 
re ts. In June, 1927, by Act 24 
of 1927, the importation of yeast into 
the Union was prohibited except with 
the pero of the Comr. of Police. 
Applit. thereupon repudiated the con- 
tract, pleaded it was null & void under 
clauses 8 & 9 thereof :—ZHeld: legis- 
lation proulpiiiog the importation of 
yeast did not fall within the terms of 
eithcr clause of the contract, inasmuch 
as it did not prohibit or.restrict the 
sale of poset. ComPitkeuikD YAST, 
LTD. v. DISTRIBUTING AGENCY, LTD., 
[1928] App. D. 301.—S. AF. 

k i. ——.}—A contract being for 
export only :—Z/feld: ita object was 
frustrated.—-MaYER & Lace Inc. ¢. 
ATLANTIC SUGAR REFINERIES, LTv., 


{1926} 2 D. L. R. 783; 58 0. LD. ht. 
531.—CAN. 


PART Vil. SECT. 9, SUB-SECT. 3.—D. 


sp. Strike of workkmen—Lease of salt 
works.|—Held: the contract to pay 
rent had not become impossible of 
performance.—HARt LaxMAN JOSHI 
v. SECRETARY OF STaTE FOR INDIA 
(1927), I. L. R. 52 Bom. 142.—IND. 


sq. livfusal of municipal licence for 
ness p -) — FONG  v. 
Poa (Ont.), (1929) 3 D. L. R. 612. 


PART VII. SECT. 9, SUB-SECT. 5. 


li. Leuse of hotel.}—The lessees 
of an hotel property, upon prohibition 
coming into force in Alberta, sued for 
a declaration that the lease of the 

romises & an agreement to purchase 
ho chattela in the hotel were ter- 
rnduated through failure to obtain a 
licence :—Held: the abolition of the 
bar was a risk Luat must be undertaken 
by the lessee, it being a cause not of 
total destruction of the subject-matter, 
but a case of sterility.—CHERRIER & 
ORTON ©. MCCREIGHT & PRNNINGTON, 
{1917} 2 W. W. R. 8; 11 Alta. L. R. 
270; 33 D. L. RR. 689.—CAN. 
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3278 i. Ieeved., {1924} A. OC. 2263 93 
L. J. P.C. 86; 130 L. T. 610. 


PART VII. SECT. 11, SUB-SECT. 1.—-A. 
3305 i. Performance by one to satias- 
faction of other parly—tPVhether party 
bound to decide reasonably or entitled to 
decide arbitrarily~—Bond fide decision. | 
—Pijtf. agreed to place sods around 
defts.’ power house to their satisfaction. 
Defts., not being satisfied with the 
sods or the work, cancelled the con- 
tract. In an action for damages for 
breach of contract, the jury found that 
defts. had acted honestly but an- 
reasonably :—feld: the judgment of 
defts. honestly arrived at was final, & 
itf, was not entitled to recover.— 
RUMAN v. ForRpD MOTOR Co. OF 
CANADA, Lrop., [1926] 1 D. L. R. 960; 
68 O. L. Tt. 317. : 
st. Heceipt of money — Duty to 
collect.}—-A contract provided for a 
percentage of tho moneys received by 
one party to be paid to the other :-— 
Held: ability could not be evaded by 
failure to collect the monoys; but 
where there was good reason to suppose 
that litigation for the purpose of 
collection would be useless, there was 
no duty to litigate. NORTHERN PIPE 
Linz Co. v. CANADIAN Gas Co., [1924] 
4 Dd. L. hR. 1111.—CAN. 


uma 


48 T. L. BR, 646. 8 to (5) Apld. Meyrick 
v. Dyson (1925), 41 f. ‘L R. 868. Generally, 
Refd. British American Continental Bank : 
British Bank for Foreign Trade, [1926] 1 
K. B. 828. 

8328. Add. Annotations :—Apld. Baldry v. Mar- 
shall, [1925] 1 K. B. 260; Barker v. Agius 
(1927), 48 T. L. R. 7513 Huntoon Co. v. 

_ Kolynos (Incorporated), [1930] 1 Ch. 528. 
Consd. Sullivan »v. Constable (1932), 48 
T. L. R. 267. 

After this case add “See, also, COMPANIES, 
No. 814a.”’ 

8330. To the cross-references following this case 
add ‘*As regards bills of exchange.]—<Sce 
BILLS OF EXCHANGE, Vol. VI., pp. 79-93.”’ 


38840. Add. Annotations :—Refd. Guy-Pell  v. 
Foster, [1930] 2 Ch. 169; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


3346. Add. Annotations :—Refd. Guy-FPell  v. 
Foster, [1930] 2 Ch. 169; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

8351. Add. Annotations :—-Consd. Hantoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 

3379a. —-— Provided ‘‘ undertaking ”’ carried out.] 
—BRUFF v. CONYBIARE Sera 17 i. T. 
oon Ex. Ch.; revsg. (1862), 13 C. B. N.S. 


Annotation :-—-Consd. London Sage v. Sandon, London 
iat Sa Met. Ry., Met. Ry. v. London Corpn. (1872), 26 


3406. Add. Annotation :—Refd. United Indigo 
a Co. v. Robinson (1931), 49 R. P. C. 


3407. Add. Annotation ;—Refd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


3408. Add. Annotations :—Consd. Huntoon Co. ». 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 





PART VII. SECT. 11, SUB-SECT.1.— & 
B. (a). ASSOON., [1932] N. 
a i. Agrecment to sell dealer's N.Z. 
business subfect | to granting of licence by 
licensing officer.)--RaJANH v. SULIMAN 


(1927), 48 N. L. R. 309.—S. AF. 


DOMINION MUTUAL ae 


PART VII. SECT. 11, SUB-SECT. 1.— 
D. (q). 


sa. Timber licence-—Condition against 


Vol. XiI.—Contract. Cases 3827—3520. 


3447. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 Kk. B. 536. 


3487. Add. Annotations :—-Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. ©. 48; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition” (1924) Incorpo- 
rated, [1926] Ch. 877. 


38490. Add. Annotation :—Refd. British & Bening- 
ee an orth Western Cachar Tea Co., [1923] 


3494, Add. Annolations :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739 ; Anglo-Newfoundland "Development Co. 
v. Pacific Steam Navigation Co., [1824] A. C. 
406; Cohen v, Sellar, [1926] 1 K. B. 536. 


3495. Add. Annotation :—Refd. United States 
Shipping Board rv. Durrell, [1923] 2 K. B. 739. 


8500. Add. Annotation :—Refd. British & Bening- 
eae wy — Western Cachar Tea Co., [1923] 
A. C. 48, 


3508. Add. Annotation :—Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 


8509. Add. Annotation :—Refd. Samuel v Dumas, 
[1924] A. C. 481. 


3513. Add. Annotations :—Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

3514. Add. Annotation :-—Refd. Admiralty Comrs. 
v. Chekiang (Owners), [1926] A. C. 637, 
3519. Add. Annotations :— Refd. Juawrence v. 
Hayes, Cae 2K. B. 111; Barle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605; Re 
Pinto Leite, Ex p. Des Olivaes, [1929] 1 Ch. 

221. 

Add. Citation :—Revsd. sub nom. NICHOLS 
v. NoRTH METROPOLITAN RAILWAY & UANAE 
Co. (1804), 71 L. T. 836, C. A. 


3520. 


 ehatsanaelae to entitle pltf. to succeed 
as not been complicd with.—UNIoN 
SHARE AGENCY & INVESTMENT, LTD. 
(LIQUIDATORS) v. SPAIN (1927), 48 
N. L. R. 348.—S. AF. 


Z Li R 


PART VIL. me gre SUB-SECT. 1.— 


o i. ——~.}— HaLiraxX & CAPE 
BRETON Coal. & ce Co. v. GREGORY, 
Cass. Dig. 2nd ed. 727.—CAN. 


PART VII. SECT. De is). SUB-SECT. 1.— 


3376 i. pas by party to pay— 
Out of particular fund.)}—Deft. insur- 

ance assocn. was incorporated on 
Apr. 10, 1929. Two days later, in a 
letter on the assocn.’s notepaper, signed 
by the deft. M. as chairman of directors 
& by the secretary, & addressed to 
pltf. co., an agreement was made, in 
consideration of an advance by pitt. 
of a sum not exceeding #500 for pre- 
liminar oy ose to secure membors, 
‘“‘to refund the amount advanced as 
moneys arc reccived from the members’ 
app plications.”” The last paragraph of 
the letter stated (infer alia). ‘* In con- 
sideration of your doing this wo agree 
to refund the full amount of mone 
received for oxpenses.”’ Pitf. co. Bue 
both M. & the assocn. to recover the 
money so advanced :—Hcld : the letter 

contained ed an unequivocal under 

y deft. assocn. to refund the amoun 
Bh anced, & did not make the receipt 
of aoe fe from members’ as Fretrreno 
a condition precedent to its cars — 
ASSOCIATED INVESTMENT & UNDER- 
WRITERS (N.Z.), LTD. v. 


employment of Chinese or Japanese.) 
—A condition in a special timber 
licence under Land Act (B.C.), 1908, 
that no Chinese or Japancse should 
be employed in connection thcre- 
with {s one of the essential terms 
of the licuuce.—A.-G. ror BRITISH 
CoLUMBIA v. Brooks, BIDLAKE & Co., 
Oe 3W.W.R.9; 635.C. R. 466.— 


a Contract for sale of currency — 

Pain nt condition precedent to delivery. | 
ALSH v. BROWN (1868), 18 C. P. 

60. W CAN. 

sf. Selling agency agreement.J— 
AUCRTERLONIE v. ARMS 71875), 25 
C. P. 403.—CAN. 

sk. Agrcement to sell land for church— 
If congregation brought together.}—Ileld : 
although at first conditional, the con- 
tract, by reason of a congregation 
having assembled, became alwolute.— 
oan. v. CHRISTIE (1867), 13 Gr. 495.— 


PART VII. SECT. a SUB-SECT. 1.— 


8422 i. General rule.J—Where a 
document is sufficiently clear & 
certain, & Fret boancecpe depends on some 
simple condition or pe it is sufficient 
for pltf. to all that the condition 
has becn com lied with or the event has 
gr © onus then lies on deft. 

ow that what was intended by the 
document sued on to be a condition 
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PART VII. caer ae SUB-SECT. 3.— 


p i .}~—-The consideration for 
a Fuit-claim ‘deed was the maintenance 
of the grantor & pltf. during their 
lives. After tho death of the grantor, 
deft. married, & pltf. left & lived clsc- 
where -—Held: as it vas clearly 
meant that pltf. won live in deft.’s 
house & be maintained there by him, 
& as she had no valid ponies for leaving 
him, deft. was not hes ic to ne 
for her support elsewhe 
v. LEBLANG, Ped 2 D. R. 1076 : 
66 N.S. R. 2 





PART VII. saad are SUB-SECT. 3.— 


3509 i. What amounts to waiver.}— 
BOWES v. CHALEYER, 11923) v. ci R. 
295; 32C. L. R.159.—AUS., 


PART VII. SECT. a SUB-SECT. 3.— 


3521 i. Right of defaulting party to 
suc other party—Recovery of oe. 
Defts. contracted to supply p tf. with 
@ quantity of lumber to be loaded on 
cars in July, 1920. Defts. hauled the 
lumber to the railway siding ready for 
ehipments. but pltf. failed to provide 
cars, as it was his duty to do, upon 
which the lumber could be loaded :— 
Held: an action by pltf. to recover a 
Brees aid on the contract must be 

— GLENNIE . RUSHTON 
(1bo2 ‘$5 N. S. R. 580.--OAN. 


Cases 3561—3784b. ENGLISH AND Empire Dicest SuPPLEMENT. 


Part Vill—Defences to Actions for Breach of Contract. 


3561. Add. Annotations :—Consd. Rose & Frank 

[1925] A. O, 445. Refd. 

eningtons v. North Western 
Cachar Tea Co., [1923] A.C. 48. Mentd. Royal 
Exchange Agsce, v. Hope, [1928] Ch. 179. 

3569. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3606. Add. Annotation :—Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

8614. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

8622. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


3641. Add. Annotations dor Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Barclay 
v. Malcolm (1925), 133 L. T. 512. 


8646. Add. Annotations :—As to (1) Refd. Re 
British American Continental Bank, Lisser 
& Rosenkranz’s Claim, [1923] 1 Ch. 276; 
Re Chesterman’s Trusts, Mott v. Browning, 
eee ean 466 ; Peyrae v. Wilkinson, [1924] 

2K. B. 166. 

3654. Add. Annotation :—Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

3658. Add. Annotation :—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3661. re Annotation :—Refd. Reading Trust, 
Li . Spero, Spero v. Reading Trust, Ltd., 
(1930) 1K. B. 492. 

8667. Add. Annotation :—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3671. Add. Annotation :—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3673. one :—Refd. H. v. H., [1928] 


3680. Add. Annotation :—Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 


PART bes SECT. 2, heetencinlees 2. he paid to & acce 


ted by the co. in full 


8749. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 


8751. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind, [1928] 1 K. B. 807. 

8752. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

8763. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 

8781. Add. Annotation :—-Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. BR, 625. 

3784. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

ee v. PADLEY (1923), 156 L. T. 





8784a. 
Jo 


3784b. 

certain. furniture to & misnayiadee &, as 
she was unable to pay him the first instalment 
when it became due, defts. a to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Pitf. accordingly received a cheque for 
£1,000 from defts. after recei it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. Inan action by pltf. to restrain defta. 
from disposing of the furniture comprised 
in the second bill of sale, pltf. relied on P Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :——Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill of 
sale, the action failed.—D’ Usxnz v. Trarrics & 
DISCOVERIES, Lip. (1924), 40 T. L, R. 441. 





PART VIII. SECT. 8, SUB-SECT. 4. 





8452 1. General rule.)— satisfaction of his indebtedness, Origin- 3655 viii. —-— —-—.}]—-If there is no 
MoLnoD Ot 868), 28 U. % a 3 319 al defts. were a & severally gnecial covenant for payment of a debt 
~ lable in repect of tne indement debts, olecwhere, the presumption of lew is 
nee a a e borrower ous) seek ou 
wantalis oni ates eeeteame Sah eames Wear a ig: thant raya" Sete Sis 
pitf.’s solr. wrote deft.’s solr. that the ment debtor :—Held: tho offect ofthe », NaTnu (1925 L. R. 48 All. +10. aa 
registered Owner was to give ae dort release a Hnents IND. 
@ quit-claim deed to pltf. to clear up ee releage his Seditte. alee oe 3656 —— Unless creditor 
the title & avoid litigation “ deft. therefore, W. was not examinable as & abroad. The duty vouch Knglsh law 


would give a oe 
ae 


fee 8 solr. purp porting to withdraw 
rom all negotiations to accept a quit- 


[iat tps debtor. —LUGSDIN v. pAL 
. R, 548; 


imposes upon a debtor to find his 


c r & pay him is tmnpoesd upon 
64 0. L. him only if the creditor is within the 
realm. If in India a debtor is subject 


to the same duty, it is eodeny el area 


claim deed:—Held: there was an —~BANBILAL ABIRCHAND v. 

accord but no satisfaction.—CaAIRNs v. ganas via SECT. 8, SUB-SECT. 3. reste t _KHAN (1935), 53 L. BR. tind. 

Brown, (1924) 4D. L. R. 590; 3 of Pie nstalments—First App. § D. 

W. W. R. 409.—CAN. pee tober: be expedited.J—The question ——, }—PraTr v. MoFaur, 
was as to the meaning Ye the following abst, 46. 40. P, 293.—CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.—D. cece: get upon tho tith, day of ; li. ———, }— DORNB 

ai naar morgen rai Srey pons, Donning upon the (ite SDSL an oO 

v. ACCIDE FIRE 
fnatmancn Co Co., {19271 8 D. L. Re 260. exception “of the rat payment, which papT VIII, SECT. 8, SUB-SECT. 5.—F, 


naa delivery of 


PART VIIJ. SECT. 2, SUB-SECT. 5.-—C. 
3614 1. Satisfaction Phone one. }—-Judg- 


against eleven defts. were nica to &@ 
co. These ju ents remaining un- 
paid, T., one o defte. under @ com- 
pro agreement arrived at in 1925 
after negotiations with the co., paid to 
the co, a sum which he conten ed was 


the pa 
lith 
upon m Aug. 11. 
Aug. 11] was to be 


y of ev 


to be made upon the signing 
hese presents) pay 
said L. the sum of $40 per One da 
etc. A payment was made on Ju alt ee 11, 
the date of the agreement :—. 
ents were to be made on the 


11.— 
(ipsa) 60 N. B. R. 188.—CAN. 


, sealin ; 
Manager of agent of 

creditor eee ra) 
seri end 
Co. re eri993) 2 D. L. R. 655; 16 
i. & 504: [1923] 1 W. W. R. 


month, 


he payment ue ot PART VIII. SECT. 8, SUB-SECT 5.— 
a Re fresh poy ment would be due G. (b) i. 


BABINEAU 9. BouR- 


TKINBON U. ATKINSON 
. RA. 852.—CAN, 


* 9766 iv, ——. 
que, [1926] 1 D. 
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37840. ——.}—If a bill of exchange or note be 
taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended.— ALLEN vy. ROYAL 
Bank oF CaAnapa (1925), 95 L. J. P.O. 17; 
134 L. T. 194; 41 T. L. R. 625, P.O. 


8806. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


88138. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


3817. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 


3818. Add. Annotation :—Consd. Allen v. oe 
Bank of Canada (1925), 41 T. L. R. 625. 


3833. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


8864. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 


3868a. Payment into bank to account of creditor’s 
solicitors.]|—-VANBERGEN v. St. EDMUNDS Pro- 
PERTIES, Lrp., [1932] W. N. 261; 174 
L. 'T. Jo. 426; 74 L. Jo. 423. 


Vol. XI.—Contract. Cases 3784c—8961. 


Sus-seoTr. 6.—IN WHAT CURRENOY AND AT 
WHAT Rate OF EXCHANGE PAYMENT MUST 
BE MADE. 
See MONEY AND Monry-LENDING, Vol. XXXV., 
pp. 169-176, & Supp. 


8874. Add. Annotation :-—~Refd. Abram S.S. Co. 
v. Westville Shipping Co., [1923] A. C. 778. 


8880. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind, [1928] 1 K. B. 307. 


8905. Add. Annotations :—Apld. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307, 


8909. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


3980. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307; Re Blake, 
Re Minahan’s Petition of Right, [1932] 1 Ch. 
54, 


8949a. —— -}~Where a creditor appro- 
priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation.—LONDON & WESTMINSTER 
BANK v. Butron (1907), 51 Sol. Jo. 466. 

8961. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307; Holder v. 
I. R. Comrs. (1932), 48 T. L. R. 365. 








PART VIII. te 2 dade 5.— 


8799 1. Acceptance in satisfaction 
question of fact.)}—The keeping & using 
of a cheque handed to a creditor on 
debtor’s condition that it is to be 
taken in satisfaction of a claim for a 
larger amount, & with words on the 
cheque so intimating, is not conclusive 
in law of an accord & satisfaction; 
whether it was accepted in satisfaction 
of the claim is a question AS fact.— 
Se aa vw. FLACK, [1923] 3 D. L. R. 
132; Sask. L. Ml. 493; D. basi 

ww. es 1289.--CAN. 


PART VIII. SECT. 3, SUB-SECT. 5.—K. 
sr. Agreement by creditors fo work 
mine—Conditional on mine proving 


valuahle— Mine valueless—Formation of 


company by creditors—Whether con- 
clusive as to accord ¢& satisfaction. }— 
WHITLA v. PHAIR (1898), 12 Man. L. R. 
122.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 7,—A. 


8871 {. By debtor—How far creditor 
bound by tor’s appropriation.)—A 
creditor cannot appropriate in opposi- 
tion to his debtor’s expressed vee: 


—DASHARATHI GHOSE v. DKAR 
ABDUL HANNAN (1927), I. Le ®. 55 
Calc. 624.—IND. 
8871 il. ~——,_J—KAULB v. 
KIOHEL, 1930) 1D. L. R. “083 2 1 
ry e 83.--CA AN, 


8876 1. —— WE ie debt owing from 
a creditor to debtor cannot be 
considered as a payment by debtor 

until he consents to the creditor re- 
beet it & TTURWSON it on his brsevilehpeed 


awaeN 
Gf pi926) "8 


R. 1211: 
ve1y : “19 Sask. L. R. 
ee i. }--A person who pays 
money has a right ay apply that pay- 
ment to any of the debts which - 
owes.~-ALBERT ©. STOREY, [1925] 4 
D. L. R. 374.—CAN, 


$884 ili. —-—-—.}— Where a debtor, 
who owes more than one debt to the 
same creditor, — & peymueee with- 


ous ePpropE wards the 
aia debt, phe = nt 


of re areaitor. to appro 


amount paid towdeae any 0 the debts 





due to him continues up to the time 
when he applies the payment towards 
the discharge of a particular a 
MANISTY v. JAMESON (1925), I. L. KR. 
5 Pat. 326.—IND. 


3884 iv. .-Where 46 
debtor owes several dobts to one person 
& makes a payment to him, but has 
not taken advantage of tho pave: 
conferred upon him by Indian Contract 
Act, s. 59, the creditor is at liberty to 
apply the payment in liquidation of 

ncn are lawful debt actually due & pay- 

bie to him from debtor.—RELU MAL 
v. AHMAD (1925), I. lL. R. 7 Lah. 17.— 





nee 


$8884 v. ——- -———.]—FRASER 1. 

8884 vi. .-}+~-DASHARATHI 
GHOSE v. KHONDKAR ABDUL HANNAN 
(1927), I. L. R. 55 Cale. 624.— IND. 


PART VIII. SECT. 8, SUB-SECT. 7.—C, 


3913 i. Mortgage debt—Or 
simple contract debt.J—A mtgee., in 
receipt of the rents & profits of the 
mortgaged PO Cada eer sold gooda to the 
mtgor., he latter assented to the 
rd ee ie plied first in payment 
of the account for goods sold :—Held : 
an incumbrancer, whose righta accrued 
after the settlement, was not entitled 
to take the position that the rents & 

rofits necessarily & irrevocably re- 
uced the mtge. as they were received. 
-——MITCHELL v. ae eh Oa 31 
oO. L. T. 2243; 10. L AN. 


$913 if. ——~. }-— Re 
BROWN (A BANKRUPT) ( (1851), 2 Gr. 
111.—CAN. 

ni. —— Running account. iat TRIE 

L.), Lp. v. Frizz.e, [1925] 4 D. L. R. 
Bai on an , 11926} 2D.L. R. 419; 
{192611 W. W. R. 905.—OAN. 


3926 ii. ———— —-——,, + — Altho . 
in the absence of an eppropeedon 
the debtor, a creditor hereol 
payment ae part thereo 
satisfaction of a statute are act 
such an appropriation toh not revive 
the residue of ey oP t.—BURTON ¥. 


3984 i. —— arlier debt.}-—Under 
an agreement whereby defts. undertook 
to pay through a co-operative assocn. 


31 











wanes 





for goods es oer up to Bt edge 
eronne by the 

eld: money paid to pitt. by oe “the 
assocn. after the execution of the agree- 
ment could not be appropriated to a 
debt owing to pltf. under a ne 


eoreoment of eae game d. 
LLE Co., LTD GODDARD, [1926] 
LW. WwW. R . 602: ‘32 Alta. L. R. 41.— 
$934 ii. —— ———- Arrea salary— 
Unless ap by chal current 


ion 
salary. }—. OGAN (H. on AS ): 
“CAN L. R. 946; 7C.B 


MOGREGOR v. 
. R. 378.—CAN. 

d debt.}—Sembke : 
wheats a creditor is owed more than one 
debt by the same debtor, but the 
amount of one of the debts is disputed, 
By ane made by the debtor gener- 
cannot be appropriated by the 


aatvusk (1848), 4 U.¢ 


er 


creditor to the on u cote — JONES 
v. UZELMAN, [1929] 2 D. L. R. 464; 
233. L. R. 354.— 


W. W. R. 143; 
sere 





-+—Ross v. PERRAULT 
(1867), 13 13 Gr. 206.—CAN. 


PART VIII. wa e SUB-SECT. 7.— 


® 


8961 _ Statement of rule. ae OTT i 


PEDEN KLLIOTT Ler6l 3 . cL. R. 
504: 11926] QW. W. R. Poe 87 
B. C. R. 143.—CAN. 

$961 ii. —-——.}—The rule in Clayton’s 


Case is at best merely ¢ a@ presumption.— 
CANADIAN BANK MMEROE wv. 
Smitn (1911), 17 Ww. L. R. 135; 3 
Alta. L. R. 299.—CAN. 





3962 v. ee uae ete 
BANK OF COMME Swyrrn Q9i1), 
Re L. R. 135; ae ‘alta. L. R. 289,— 


8962 vi. —— -———.J— 
Crosniz (1911), 9 Nfld. L. R. 490— 
geo 


——~ —-———, }—A debtor has 
the Bra ‘to it to apply 4 a Pe ot hie in any 
way h ere are several 
debts he has a right ‘s say to which of 
the debts the payment shall be applied. 
When there is no appropriation by 
the debtor, the creditor has the right 


4059a. 


3977. Add. Annotations :—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 807; Near East 
oo v. King, Chasseur & Co., [1] 930] 2 2K. B. 
4 


3990. Add. Annotation :—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307. 


4000. Add. eee :—Refd. Re Wait, [1927] 1 


4009. Add. Annotation :—Refd. Houghton v. Not- 


hard, Lowe & Wills (1927), 44 T. L. R. 76. 


4017. Add. Annotation :—Refd. Smith v. Wood, 


[1929] 1 Ch. 14. 


——.J—FEENEY v. FIRBECK MAIN COL- 
LIERIES, Jsrp., [1926] 2 K. B. 218; 95 
L. J. K. B. 689; 134 L. T. 745; 19 B. W. 
C. C, 33, C. A. 


4077. Add. Annotation oe Refd. 


4285. Add. Annotations :—Retd. 


4317a. 


Cases 3977—4858a. ENGLISH AND Empire Dicest SUPPLEMENT. 


1 Saunders vw. 
Young’s Brewery (1925), 42 'T. L. R. 186. 


. Add. Annotation :—Refd. Richmond  v. 


Savill, [1926] 2 Kk. B. 580. 


4138. Add. Annotation :—As to (2) Consd. Smith 


v. Wood, [1929] 1 Ch. 14. 


dca Add. Annotation :—Refd. Akt. Ocean v, 


Harding, [1928] 2 K. B. 871. 


4203. Add. Annotation :—-Folid. Jenkins v. Jenkins, 


([1928] 2 K. B. 501. 


Lawrence v. 
Hayes, [1927] 2 K. B. 111; Humphery v. 


Wilson (1929), 141 L. T. 469. 


-}+—(1) One bond, be it of record or 
not, cannot merge another bond.—-HIGGENS’ 
CasE (1605), G6 Co. Rep. 44b; 77 E. R. 820. 





Part 1X.—Constructive Contracts. 


4340a. Double payment by bank to client’s order.] 


—-Pltfs., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. 
the Polish co., belioving the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 


Afterwards. 


£2,000, a8 money paid under a mistake of 
fact :— Held: (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts.— 
Barctay & Co., Lan. v. MaLtcotm & Co. 
(1925), 188 L. T. 612; 41 T. L. RR. 518 ; 
69 Sol. Jo. 675 


4358a. Payment of rates on tithe rentcharge avs 


occupier—Demand after Tithe Act, 1891 (c. 8).] 
~——-At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 


to appropriate, & it scems that he 
may appropriate a payment to an 
unguaranteed debt. If neither the 
debtor nor the creditor es any 

appropriation, the law napronviates 
the payment upon equitable principles, 
& ima facie 2 ae oe debt.— 
NASH-SIMINGTO LTp. v. CALD- 
WELT, [1931} 1 Ww. W. R. 183. —CAN. 


ai. ——.}--PaRapnDIs & SONS 2. 
SrLMeSH, [1931] 3 M. BP. Kh. 565.— 
CAN. 


PART VIII. SECT, 3. SUB-SECT. 8. 


gi. Defence to aclion on J.0.U.} 
—A. & B. were in partnership for some 
years up to 1907. In that yoar the 
partnership was dissolved, &, as the 
result of an arbn. for the settlement of 
matters outstanding between the 
partners, A. paid B. 22,000. There- 
after tho two were on unfriendly 
terms, & B. was in poor circumstances. 
B. diced in 1923, & A. in 1927. In 
1928, when tho esltae & the clerk to 
the arbn. were both dead, & the papers 
relating to it could not be traced, 
B.’s executrix found, lying among 
some papers of no value, an ‘3 QO.U. for 
£200, dated 1897, granted by A. in 
favour of B. She thereupon brought 
an action inst <A.’s trustees for 
payinent of the sum in the J.0.U.: 
Held: in order to establish that the 
debt had beon discharged, it was 
sufficicnt to prove a state of facts 
inconsistent with its continued sub- 

nce, &, particularly in view of the 
ereditor’s de ay in asserting the claim, 
defenders had sepdtaoed that onus.— 
M'KENZIE’S EXEOCUTRIX v. MORRISON'S 
TRUSTEES, 1930] 8. C. 330 -—SCOT. 





PART VIII. ts 8, SUB-SECT. 9.— 
4028 iv. ——.}—OANTARIO Ryutir- 

ABLE Law & ACCIDENT JNSURANCE 

Co. »v. Bane a (1926) 2 “4 L. KR. 289; 


[1926] S. . 297.—C. CAN 
PART VIII. SECT. 4, SUB-SECT. &.—A. 
4134 ii. ——.)—Mooner v. Mac- 


KENZIE, (1925) 1 D. L. R. 801.— CAN. 
PART VIII. aa Qo T— 
« (a). 

4200 iii. -J—Where several 
debtors are bound jointly, a release 
given to one discharges the others, 
unless the creditor, when granting the 
release, reserves his right against 
them: this rule applics as much to 
a judgment debt as to any other 
obligation. CasTLe ». BILSKY (1921), 
50 O. L. RR. 536.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 

er. On securily for debt.J—-The re- 
lease of a debt operates as a release of 
any security held in respect of it.— 
A.-G. wv. SMItH & FRANCE, [1925] 
N. Z. L. R. 217.—N.2Z. 


PART VIII. as 5, SUB-SECT. 1.— 
e a e 
4282 i. Whether court wtll give cffect 
to <intention—Gathered from instru- 
ment.J—-McEEIGAN tv. Mc Meera 11931] 
Aas L. . 993; 3 M. R. 235,.— 





PART IX. SECT. 1, SUB-SECT. es 


43825 i. General rule.J}—WILSO 
aercke LaMB tv. WIIS0ON (1876), 38 
C. R. 14.—CAN. 
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PART IX. SECT. 1, SUB-SECT. 1.—C. 


st. Payment to enable fulfilment of 
contract.)—Where a timber cone 
contained the termes that vate. & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Govt. dues from the 
contractor until clearance had becn 
furnished :—Held:> monocy paid by 
deft. co. to furnish the clearance was 
paid on behalf of the contractor to fulfil 
his contract & was chargeable against, 
him.—K@rANE v. CANADIAN PaAciric 
Ry. Co. (1924), $4 B. C. R. 127.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— 
D. (a), 


4341 iii, ——.J)—A volunteer cannot 
recover over the debt of another paid 
without request of such oer = mae out 
any een obligation on a part 
MARTE WRITTEM coer Nfld. 
L. R. 300.-NFLD. 


4341 iv. .}--The principle that 
& payment made by one person for 
the benefit of another cannot bo 
recovered from the latter, no matter 
ta i he has benefited there- 
e had not oxpressly or 

impliedly. ro requested the making of it 
not elected to adopt its benefit ; 

& that the mere fact that a nce ted 
the benefit of that which h no 
doe el he to refuse is not aeetee of 
adoption or ratification was applied 
herein in an action brought to recover 
amounts paid for freight & for the 
feeding in transit of pene shipped by 
nahn —McKissickK ALC 20 AGNUS 





& Co. v. HALL gern )» (1929 1D. L. R. 
48; [1928] 3 W. W. R. 509.—OAN. 


arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them :—Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent; conse- 
quo the landowner was not entitled to 

educt the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him.—Re Trrue Act, 189], RoBERtTs v. 
PoTTs, JONES v. COOKE, [1894] 1 Q. B. 213; 
58 J. P. 3833; 42 W. R. 204; 9 R. 230; 
sub nom. JONES v. Ports, JONES v. COOKE, 
63 L. J. Q. B. 381; 69 L. T. 849; 10T.L. RB. 


111, C. A. 
Annotation :—Distd. Lewis v. Hughes, [1916] 1 K. B. 831. 
4359. For ‘‘——— Payment to clear off maritime 


lien—No request from mortgagees ’’ read 
** Payment to clear off maritime len—No 
request from mortgagees.’’ 

Add. Annotations :—Refd. The St. George, 
[1926] P. 217; The Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 73. 

4360, For ‘‘ Premiums on husband’s life 
policy paid by wife—First life interest under 
settlement of policies taken by wife ’’ read 
‘* Premiums on husband’s life-policies paid 
by wife——First life interest under settlement of 
policies taken by wife.’’ 

4372. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 

4377a. Double payment by bank.]—Barciay & 
Co., Lrp. v. Matcoum & Co., No. 4340a, 
ante. 

4879. Add. Annolation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 538. 

4382. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4385. Add. Annoialion :—Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 448. 

4390. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

4410. Add. Annotation :—As to (2) Refd. Akt. 
Dee Steinstad v. Pearson (1927), 187 


4418. Add. Annotation :—Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. B. 576. 


4429. Add. Annotation :—As to (1) Refd. Akt. 
hat Steinstad v. Pearson (1927), 137 


4435. Add. Annotations :—Consd. The Chekiang, 
PART IX. anor SUB-SECT. 2. 





the others to pay any portion of tho 
debt, no action lies 
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[1925] P. 80. Apprvd. Admiralty Comrs. v 
Chekiang (Owners), [1926] A. C. 637. 


4437. Add. Annolation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


4438. After this case add ‘‘ See, further, COMPANIES, 
Vol. IX., pp. 328-831.” 


4478. Add. Annotations :—Refd. Re Mason (1928), 
07 L. J. Ch. 321; Marconi’s Wireless Tele- 
graph Co. v. Newman, [1930] 2 K. B. 292. 


4487. Add. Annotations :—Refd. Holt v. Markham: 
[1923] 1K. B. 504; Cantiare San Rocco S. A- 
v. Clyde Shipbuilding & Engineering Co., 
[1924] A. ©. 226; Bowling v. Cox, [1926] 
A. C. 751; Anchor Donaldson v. Crossland, 
[1929] A. C. 297; Marconi’s Wireless Tele- 
graph Co. v. Newman, [1930] 2 K. B. 292. 


4523. Add. Annotation :—Distd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


4534. Add. Annotalions :—Apld. Holt v. Markham, 
f1923] 1 K. G. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670; British & North 
Kuropean Bank v. Zalzstein, [1927] 2 K. B. 
92. 


4534a. .}+—By certain military regula- 
tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft. was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft. spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
~-Held: pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment; & that 
as deft. had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake,— 
Hott v. MARKHAM, [1923] 1 K. B. 504; 92 
L J. K. B. 406; 128 L. T. 719; 67 Sol. Jo. 

314, C. A. 
Ar eibi6 Bald British, & North Ruropean” Bank. 
Zalzstein, [1927] 2 K. B. 923; Reckitt r, Barnett, Pem- 
broke & Slater (1927), 44 T. L. R. 63; Home & Colonial 
Insee. v. London Guarantee & Accident Co. (1928), 45 
T, L. R. 184; Marooni’s Wireless Telegraph Co. v. Newman, 


[1930] 2 K. B. 292; Lever Bros., Ltd. v. Bell, [1931] 
1 K. B. 557. 








PART IX. SECT. 3, SUB-SECT. 2.—A. 
against him for 


bo Agee w. Company & municipality. )-— 
44411. Action defended al request of contribution with respect to payments A . nit b 
. # y a co. for the recovery of a 
oe nee Ppa I ca made by one of said others to ; tully collected 1 fel. 


PART IX. SECT. 2, SUB-SECT. 1.—A. 

av. Effect of ‘arrangement between 
co-contractors.}—-Where co-contractors 
arrange between themselves that one 
of them, although Hable to their 
creditor, is not to be called upon by 


w.Ww 


the creditor.—STAINSLEIGH v. FISHER 
Alta.), ny 28) 8D. L. R. 136; [1928] 
e R. 2 5.—-CAN. 


P ART IX. SECT. 3, SUB-SECT. 1. 


m i, ——.]-—BARNHART v. ROBERT: UNCIL 
SON (1842), 6 0.8. 542.-—CAN. 52 Mad. 207.—~IN 
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pality under Madras Municipalities 
Act, V. of 1920, 8. 92, is essentially an 
equitable action for “ money had & 
received *’? & not a suit for ‘‘ damages & 
compensation.” —DINDIGUL MUNICIPAL 
Co IL v. pon Co. (1928), I. L. He 


Cases 4542—4500a. EwoanisH AND Empire Digest SUPPLEMENT. 


4542. Add. Annotations :—Generally, Refd. Holt 
v. Markham, [1928] 1 K. B. 504; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 828; Jones 
v. Waring & Gillow, [1926] A. O. 670. 

4558a. Goods consigned to two agents for sale— 
Sale by one.}—Goods were consigned to two 
for sale by commission ; upon a dissolution 
of partnership the commission to sell was 
assumed by one:—Held: he, having sold, 
was rightly sued for money had & received, 
which action could not have been maintained 
against both, although an action for not 
accounting would have lain against both.— 
bab eo Ross (1817), 7 Taunt. 403; 129 


4563. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


4569a. Damages recovered by holder of bill of 
exchange against sheriff—Bill held in trust 
for plaintiff.|.——Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill:—Held: pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses.— 
RANDOLL v. BELL (1813), 1 M. & S. 714; 
105 EB. R. 266. 

Annotation :—Distd. Neale v. Reid (1823), 1 B. & C. 657. 


4578. Add. Annotation: —Refd. Tournier v. 
National Provincial & Union Bank of Eng- 
land, (1924] 1 K. B. 461. 


4578a. Solicitor acting as banker—Cheque paid out 
of funds belonging to plaintiff—To party in- 
debted to plaintifY.|—Pltfs. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being F. & deft. T. The latter was a member 
of the firm of T. & C., who were the solrs. 
of pltfs. & also of F. Pitfs. had moneys 
standing to their credit in the books of T. 
& C., & F. also had a running account with 
Tr. & C. During « period when F. was in 
debt to pitfs. he drew for his own purposes 
on the moneys standing to the credit of pltfs. 
in the books of T. & C. At the time of these 
transactions deft. T. was not aware of F.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of F.’s methods to be 
put on inquiry as to what F. was doing. 
Subsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion & for money had & 


received & for breach of duty & negligence 
as one of their directors & as their solr. 
Deft. T. poe acquiescence by pltis. :— 
Held: deft. T. was liable in conversion, & 
even if there had been acquiescence he was 
liable for money had & received, & pltés. 
were entitled to recover.—FENTON TEXTILE 
“vba ik Wea v. THOMAS (1929), 45 T. L. R. 


4588. Add. Annotations :—Refd. Underwood v. 


Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, [1924] 1 K. B. 775; Liggett 
a Pee v. Barclays Bank (1927), 187 
L. T. 448; Lloyds B v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1980] 2 K. B. 292. 


4587. Add. Annotation :—Refd. Brocklebank v. 


R., [1925] 1 K. B. 62. 


4590a. ———_ ——— To bank named by principal— 


Money returned by bank to agent.]— Pltis. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Dec. 31, at a price to be puid in dollars on the 
same day in New York, & the purchasers 
instructed defts. to pay the francs -when 
received to the C. Bank. On Dec. 30 bkpcy. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the same day the purchasers 
cabled to pltfis. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pitfs. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
puree of cancelling defts.’ payment to them. 

n these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money had & received by defts. to 
their use :—-Held: (1) as at the time pltfs. 
ee the francs to defts. the purchasers 

ad already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pltfs. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 


PART IX. SECT. 3, SUB-SECT. 3.—C. it PN peg that such work, though a cargo & remitted the proceeds to 
con 


4556 i. General rule.}—The corpn. by 


cted for, bad not been performed. C.&S., an action was brought by pitfs. 
vidence, however, of on the common counte as for are 


There was no e 
one resolution directed that $300should == any fraud or collusion on deft.’s part, received to their use:—Held: a 
8 


be granted to each councillor, deft. 


being one, to be by them expended on aie aha gain 


Eth “i f the the benefit of plitfs., & i 
, 6 corpn, of the com- e benefit o Bey n 
the roads; & by another, that $100 rission on euch mane 6 as were them to 0. & z. did 


the sale deft. held the proceeds for 
so in his own 


should be placed to the credit of each expended :—Held: there could be no wrong, & the verdict for deft. should 


councillor, to be expended by them on 


t aside.—MORTON 


recove on the common counts, be se v. ,MoLEop 
the roads & bridges in their respective for deft. had received no money.— te »10N.S. KR. (1 R. & OC.) T1— 


divisions. This was in accordance 


: CHATHAM TOWNSHIP _CORPN. 
with an established practice, by which HousTON (1868), 27 U. OC. R. 650.— 


the councillors superintended the laying 
out of TOnEys in their respective 
divisions. De 

on the treasurer to different persons as 


t. grant ion, by" 
Oditorent oeepotor! = PART IX. SECT. 3, SUB-SECT. 8.—D. {ition bu, informer, for, shar e.le- 
—CAN. 


v. 
sy. Money paid 4 revenue officer— 
i of seizure & fine— 


= 


for “‘ work done,” which were paid, & sx. Gencral rule.}—Doft. having sold 232. 
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before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books; (3) 
defts. were bound to repay it to pltfs.— 
BRITISH AMERICAN CONTINENTAL BANK v. 
BRITISH BANK FOR FoRBIGN TrapeE, [1926] 
1 K. B. 828; 95 L. J. K. B. 826; 134 L. T. 
472; 42 T. L. R. 202, 0. A. 


[1928] Ch. 199. 


4597. Add. Annotations :—Refd. Abram S.S. Co. 
v. Westville Shipping Oo., [1923] A. C. 778; 
Rowland v. Divall, [1923] 2 K. B. 500. 

4508. Add. Annotation :—Refd. Abram S.S. Co. v. 
Westville Shipping Co., [1923] A. C. 773. 


4628. Add. Annotation :—Distd. Hardic & Lane 
v. Chilton, [1928] 2 K. B. 306. 


46385. Add. Annotation :—Consd. Brocklebank v. 
R., [1924] 1 K. B. 647. 

4639. Add. Annotation :—Consd. China Navigation 
Co., Ltd. v. A.-G. (1932), 48 T. L. R. 375. 


4640, Add. Annotations :—Consd. Brocklebank v. 
R., [1925] 1 K. B. 52; China Navigation Co. 
v. A.-G. (19382), 48 T. L. R. 375. Refd. 
Glamorgan County Council v. Glasbrook, 
[1924] 1 K. B. 879. 

4644. Add. Annotations :—Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 348. 
Consd. Brocklebank v. R., [1925] 1 K. B. 52; 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 375. Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 

4649. After this case add ‘“‘Payment as con- 
dition of licence to sell ship to foreigner.}— 
pear CONSTITUTIONAL LAW, Nos. 526a-526d, 
ante.”’ 

4650. Add. Annotation :—Refd. Catton v. Ashwell 

- & Nesbit, [1928] Oh. 484. 

4676a. .|—Pltf. cannot abandon his claim 

in tort & still pursue his claim for money had 
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& received which depends upon the alleged 
tort.— Harp LANE, . v. CHILTERN, 
[1928] 1 K. B. 663; 96 L. J. K. B. 1040; 
188 L. T. 14; 48 T. L. R. 709; 71 Sol. Jo. 
664, O. A. 

4700. Add. Annotation :—Refd. Woollattv. Stanley 
(1928), 188 L. T. 620. 

4718. Add. Annotation :—As to (2) Refd.SEllisYv. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232. 

4716. Add. Annotations :—Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 465. 


4725a. ——— Conversion by creditor of bankrupt— 
Proceeds paid to defendant.)—A. after com- 
mitting an act of bkpcy. in order to procure 
his discharge from an arrest at the suit of B. 
draws & indorses to B. a bill of exchange, 
which ©. accepts in expectation of receiving 
goods of A.’s into his hands. C. receives the 
goods, sells them, & pays the amount of the 
bill to B.; the assignees of A. cannot maintain 
an action against B. for this money as money 
had & received to their use.—~WALLER v. 
a KEFORD (1816), 1 Stark. 481; 171 EB. R. 

4742. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


4751. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612; Re Mason, 
[1929]1Ch.1. Refd. Re Blake, Re Minahan’s . 
Petition of Right, [1932] 1 Ch. 54. 

4770a. .|—PRESTON v. StruTTON (1792), 1 
Anst. 50; 145 H.R. 797. 

Ameren :—Consd. Rawson v. Samuel (1841), Cr. & Ph, 


4824. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927]2 K. B. 92. 
4858a. ———.]—The H. Co. entered into an agree- 
ment for reinsuring marine risks with the 
L. Co. Later, it was voluntarily wound up, 
& B., the liquidator, agreed the L. Co.’s 





be recovered from 


PART IX. SECT. 8, SUB-SECT. 3.—H. 


4596 i. General rule.J—Re Carrns & 
MoNatIRn, (1927) 2 D. L. R. 444; 60 
O. L. R. 194.—CAN. 


PART IX. SEOr a ‘uaseiite 4.— 
e a e 

sa. Money paid under decree— 
Decree unreversed.}—-Money recovered 
under a decree cannot be recovered 
back in a fresh suit while the decree 
remains in force: but if the decree 
has been reversed or superseded the 
money paid is recoverable.—-NAGANNA 
©. VENKATAPPAYYA (1923), I. L. 
46 Mad. 895.—IND. 


Goods. “WitgON °. MASON, Laan 0. 
0 ° ILSON v. 9 v. 
Weson (1876), 38 U. O. R. 14.—-CAN. 
PART IX. saa 3, SUB-SECT. 4.— 


(b) 
m i, -———.}—-RICHARDS v. TAYLOR 
(1896), 28N. 58. R. (16 R. & G.) 311.— 


PART IX. SEOT. 3, SUB-SEOT. 4.— 
B. (6) 


4616 li, ———.}—Pitf.’s action against 
deft. wae dismissed with costs. Pitf. 
appealed. After service of notice of 
appeal deft. threatened to distrain for 
the costs, & pltf.’s solr. paid the 
amount to deft.’s solr. The appeal 
was allowed & deft. ordered to pay the 
co of the action & of the appeal. 
Neither deft. nor his solr. would refund 
the amount paid for the costa :—Zield : 


the money could 
deft. as money reccived to pltf.’s use.— 
Ser v. BEATTY & WHITE, [1928] 


7 ° l— . 
PART IX. SECT. 3, SUB-SECT. 4.— 
B. (f). 


se. Excessive tolls for electric light— 
Threat to cut off supply.}-—LEwis v. 
ANDOVER & PreRTn EHLiec. L. COMRS. 
(N. B.), [1929] 1 D. L. R. 34.—CAN. 


PART IX. SECT. 8, SUB-SECT. 4.— 
B. (hb). 


4654 1. Cause of action known to 
endant.}—-BANK OF MONTREAL f°. 
EISDEPP, [1917] 2 W. W. R. 615; 24 
B.C. R. 78,81; 34 D. L. R. 26.--CAN. 


PART IX. weeks “) SUB-SECT. 4.— 


sf. Payment made to clear titie.}— 
Pitf., ee that certain taxes 
imposed upon his land b 

of the municipality in which he lived 
were illegally imposed under Local 
Improvement Act, declined to pay 
them but subsequently paid them 
under protest to rid his land of the 
burden of the taxes, which he was 
obliged to do in ordcr to obtain a 
loan upon mtgo. of the land :—Held : 
pitf, was under such compulsion as 
prevented the payment from operating 
as a voluntary payment & he was 
entitled to recover the money paid.— 
PILLSwoRTH v. CoBpoursg, [1930] 4 
D.L. R. 757; 65 O. L. R. 541.—CAN. 
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the council 


PART IX, meio ry SUB-SECT. 4.— 
- (i). 


sg. Proceeds of sale of crop-~Agreec- 
ment for delivery of part of crops.}— 
DucaT v. SWEENEY (1839), 2 Ont. Dig. 
4259.—CAN. 


PART IX. SECT. 3, SUB-SECT. 4.—E. 

sk. Purpose illegal-— Purpose partly 
fulfilled.|}—If A. gives to another as his 
agent a cheque to make a purchase 
forbidden by law, & the agent makes 
the purchase & indorses the cheque to 
the vendor, A. cannot recover from the 
agent an alleged balance unaccounted 
for of the amount of the cheque as 
money paid to the agent for A.’s use. 
While the money might have been 
recovered before the effecting of the 
iliegal purpose, it cannot be recovered 
after.—LAWSON wv. FARLEY, [1924 
1D. L. R. 279; 1 W. W. RR. 243; 18 
Sask. L. R. 48,.—CAN. 


PART IX. SECT. 4, SUB-SECT. 1. 

4764 vii. ———.]—-An account stated 
may be constituted by an admission of 
existing indebtedness, although there 
is no definite balance struck on mutual 
accounts.—CANADIAN FERTILIZER Ca. 
v. MARItive -‘Unirep Farmrnrs Co- 
alae [1931] 4 M. P. R. 106.— 


PART IX. SECT. 4, SUB-SECT. 5.— 
B. (a). 


sm. Casual observation to third party 
—Insufficient.|-—-CURTIS v. FLIND 
(1847), 3 UU. 0. R. 323.—CAN. 


Cases 4858a—4986b. ENGLIsH AND Empire Dicest SuPPLEMENT. . 


claim for a large sum, & paid dividends in 
respect of the claim. Following the practice 
of the co. B., notwithstanding the provisions 
of Stamp Act, 1891 (c. 39), & Marine Insur- 
ance Act, 1908 (c. 41), treated the agreement 
& the claim under it as valid. After the 
dissolution of the H. Co. he was advised that 
he should have disallowed the claim, & the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creditor of the co. : 
—Held ; where an agreement is wholly void, 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 


stated, & that a proof based on an account 
stated in such circumstances must be rejected. 
—Re Home & CoLonriaAL INSURANCE Co,, 
Lrp., [1980] 1 Ch. 102; sub nom. Re Home & 
COLONIAL INSURANCE Co., May v. BARHAM, 


99 L. J. Ch. 118; 142 L. T. 207; [1929] 
B. & C. R. 85. 
4859. Add. Annotation :—Refd. Re Home & 


Colonia] Insurance Co., [1930] 1 Ch. 102. . 


4868. Add. Annotations :—Aas to (1) Refd. cael 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1027),44T.L. R. 86. 


Part X.—Personal Contracts. 


4907. Add. Annotation :~—Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

4908a. -|-——The element of personal confidence 
which renders a contract unassignabie is not 
confined to cases where the purchaser relics 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal] idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is Just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defts. entered into a contract with H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defts.' depots round the streets of a certain 
district & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pitf., who up 
to the time of the assignment had no 
experience of the coal trade :—Held: there 
was that degree of difference between H.’s 
& pltf.’s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable.—CooPER v. MICKLE- 
FIELD CoaAL & Lime Co., Lrp., CooPER uv. 
foe (1912), 107 L. T. 457; 56 Sol. Jo. 





4918. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 261. 


4915. Add. Annotation :--Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 5438. 


4916. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., (1927] 2 K. B. 6438. 


PART X. SECT. 1. v. 


sb. Advertisin agreement.) — An 
agreement whereby defts. granted to 
J. 8., ca gon business as J. S. 
Co., the exclusive rights of screen 
advertising, J. 8. Co. to attend to all 
Matters connected with the obtaining 
of advertising contracts, which it 
took in its own namo:—Held: not 
ussignable.—Swinson (Joun) Co., Lirp. 


S.’s timber. 
rights under 
The assignmen 


CRYSTAL PALACE, 
N. Le L. R. 250 > Gaz. Li ht. 69.—N.Z. 


sc. Agreement for easement — Con- 
struction & use of tramway.}—Deft. & 
another in 1916 granted to S. a right 
to lay down a tramway through deft.’s 
land for the Durpare of removing 
In 1919 S. assigned his 

e agreement to pitt. 
was known to deft., 


4918. Add. Annotation :—Refd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181. 


4921. Add. Annotation :—Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


4922a. Agreement as to right to perform play.|— 
By an agreement pltf. grant to Hi. ‘‘ the sole 
& exclusive right of representing or perform- 
ing ’”’ in certain areas a play, of the music of 
which pltf. was the composer :—Held: the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to H. of rights which either 
he or his exors. could assign.—MESSAGER v. 
BRITISH BROADCASTING Co., Lrp., [1929] 
A. C. 151; 98 L. J. K. B. 189; 140 L. T. 
227; 45 T. L. R. 50, H. L. 


4929a. Contract by jockey to ride horses.]—A con- 

tract by a jockey to ride the horses of an 

owner is dissolved by the death of either 

party. 
That it was a personal contract... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 
racing (WRIGHT, J.).—GRAVES wv. ,COHEN 
(1929), 46 T. L. R. 121. 


4931a. ——-.]—Cooprer v. MICKLEFIELD Coa, & 
Limz Co., Lrp., COOPER v. RAYNER, No. 
4908a, ante. 


4984, Add. Annotation :—Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., per WRIGHT, J.) 


4935. Add. Annotation :—Refd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


4986a. S. P. JACKSON v. BRIDGE (1702), 12 Mod. 
Rep. 650; 88 E. R. 1580. 

Annotations :—Reitd. Tasker v. Shepherd (1861), 6 H. & N. 
575; Farrow v. Wilson (1869), L. R.4C. P. 744; Hinkins 
vo. Alder (1906), 50 Sol. Jo. 258. 

4936b. ———.]—GRAVEsS v. COHEN, No, 4929a, 

ante. 





who raised no objection. Deft. in 
1922 put gates across the tramway, 
removed part of the t ne, 
destroyed part of a trestle bridge 
H , the grant or contract, was not 
a eh one, & pitf. had an equit- 
hy e 

n 


Lrp., [1922] 


interest by assignment from §8, 
the ORES popeN ar v 


PEDDLE, [1923) It. 987.—~ 
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Vol. XII.—-Contract. 


Cases 4956—5042. 


Part XIl.—Assignment of Contracts. 


4956. Add. 


Elder, [1926] Ch. 776. 


4957a. ——— ——— ———.]}--An agreement for the 
purchase & sale of a newspaper business 


Annotations :—Refd. 
Equitable Life Assce. Soc. 
States (1926), 1384 L. T. 557; 
Whitehead, [1926] 2 K. B. 380. 


4957. Add. Annotation :—Refd. Public Trustee v. 


Anderson v. 
of the United 
Bennett v. 


of pending contracts, & did not merely 
acquire an option to take the benefit of such 
contracts.— 
Lire Co., Lrp. (1902), 50 W. R. 881. 


4963. Add. Annotation :—Consd. Greer v. Downs 


OWATER & Sons v. MIRROR OF 


Supply Oo., [1927] 2 K. B. 28 


contained a term or condition that the 282. 


vendors should sell, & the purchasers should 
purchase ‘‘ the full benefit of all ponaine 
contracts & engagements & of a 


other 


4966. Add. Annotation :—-As to (1) 
Russian & English Bank (1932), 48 T. L. R. 


4985. Add. Citations :—33 L. T. 760; 
Re EUROPEAN ASSURANCE SOCIETY ARBI- 
TRATION Acts, 1872, 1873 & 1875, Re ANGLO- 


Refd. Re 


sub nom. 


5032. Add. 


5041a. 


property to which the vendors are or may be 
entitled in connection with the said journal ”’ : 
—Held: the purchasers took the burden 


AUSTRALIAN & UNIVERSAL FAmILy LIFp 
ASSURANCE Co., HARMAN’S CasE, PRATT'S 
Casn, 45 L. J. Oh. 332. 


Part XIIl—Interpretation of Contracts. 


5031. Add. Annotations :—Refd. Larrinaga v. Soc. 


Franco Americaine Des Phosphates De 
Medulla (1928), 92 L. J. K. B. 455; Cohen v. 
Sellar, [1926] 1 K. LB. 536; First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [{1928] Pp, 130; 
llyman v. Hyman, Ifughes v. Hughes, [1929] 


P.1; May v. May, (1929]2 K. B. 386. 
Annotations :--Refd. ‘lournier v. 
National Provincial & Union Bank of 


England, [1924] 1 K. B. 461; Livock v. Pear- 

son (1928), 338 Com. Cas. 188; ILall v. Brook- 

ae Auto-Racing Club (1932), 48 T. L. R. 
46. 


9033. ddd. Annotations :—-Refd. Sack v. Jones, 


[1925] Ch. 235; O’Cedar v. Slough Trading 
10., [1927] 2 K. B. 123; Aldridge v. Wright, 
[19290] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] J Ch. 138. 


-.|—Defts., manufacturers, sold goods 
to plitfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 


direct to the public without the intervention 
of middlemen, at a price very much lower 
than that which pltfs. were obliged to charge 
under their contract with defts., & as a result 
pltfs. were left with goods which they had 
bought from defts. & had in stock, & could not 
dispose of the goods except at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that defts. 
would not themselves sell the goods to the 
pune at a price below that which pltfs. were 

ound by the contract to charge, or at least 
that before beginning to sell goods to the 
public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods at a profit :—-Held: no such term as 
pltfs. required could be implied in the con- 
tract.—LIvock v. PEARSON BROTHERS (1928), 
33 Com. Cas. 188. 


5042. Add. Annotations :—-As to (1) Apld. Livock 


v. Pearson (1928), 33 Com. Cas. 188; Gaze 
v. Port Talbot Corpn. (1929), 93 J. P. 89. 
Refd. Cockburn v. Smith (1923), 40 T. Tl. R. 
113; Kelantan Government v. Duff Devclop- 
ment Co., [1928] A. C. 395 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (19238), 92 L. J. K. B. 455; Trans- 
oceanica Soc. Italiana Di Navigazione v. 


PART XU. SECT. 2, SUB-SECT. 1. 


4957 i. When im mplied. yee ane 
a oa i IN. R. (Pug.) 203.— 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a). 


4968 iii. ---A business 
was transferred to a new co. Pitf. 
brought an action for an unpaid. balanoe 
ugadinet. the old firm. Evidence showed 
that pltf. had disclosed no intention 
to accept the new co. as the debtor :— 
Held: the old firm were liable.— 





Simpson & ORS v. amie {1923] 
1D. L. R. 106.—OAN 
4958 iv. -———- -——,]-~SWINSON 
imo. rae ie ao sa vane PALACK, 
rane 922) N. R. 250: Gaz. 
eres a eee a J] MOCULLY 0. 


MARITIME UNITED Farwens’ CO-OPERA- 
TIVE, CARTRR ©. Maritimr Unrrep 
FARMERS’ Cr orsaetivs (N. B.), [1926] 
4D. L. BR. 727.—CAN. 


J.8. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b) i. 
4967 i. Clear proof of paella oe 
nuired—Onus on party alleging 
ton. }--CRAYTHORNT v. SHNEING, 11926) 
N. Z. L. R. 858.—N.Z. 


PART XI. SECT. 2, SUB-SECT. 2.—B. 


4999 iv. ——-—.]— McCCANNELL  ¥. 
are [1925] 1 DL. R. Vli.— 


sd. WWhat constitutes — Bill of er- 
change of new firm taken in paymeni—- 
Bill dishonoured.}—PItf. co., a creditor 
of a firm, had no notice of the dis- 
solution of the partnershi netween the 
partners, OC. &§,, until Feb. 7, when H., 
pltfs.’ manager, was told Ot it. 
took an acceptance of S. for _ amount 
due to pitfs. down to Feb. 1, dating it 
as of Feb. 7, receipted the bill & con- 
tinued to supply goods to S. down to 
Mar. 4 when the’ business was closed. 
On Mar. 10 the draft takon by H. was 
dishonoured, & on Mar. 31, the whole 
dealing was closed by H. taking a 
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demand note from 8S. for the whole 
amount then due to pltf. co. :—Held : 
C. was not released from his Hability 
Lo pltfs. until after notice of dissolution 
given by S. on Fob. 7. There was no 
novation & pitfs. were entitled to re- 
cover from the members of the firm 
their account down to the date of 
notice.—HANTSPORT FRUIT Co., LTD. 
v. COLDWELL, [1923] 4 D. L. R. 65; 56 
N. Ss. R. 222.—CAN. 


PART XIII. pECr SUB-SECT, 1.— 


6034 ii. -~---.}--In construing a con- 
tract, a term or condition not expressly 
stated may, in certain circumstances, 
be implied by the ct., if it is clear, from 
the nature of the {ransaction, that the 
contracting partics must have intended 
such a torm or condition to be a part 
of the agreement betwoen them. The 
implication is founded upon the pre- 
sumed intention of the parties & upon 
Speen —-PIONEER BANK ¥v. CANADIAN 

ANK OF COMMERCE oe 90. W.N., 
OF $4.L. R. 631.—CAN 
19 


Shipton, [1923] 1 K. B. 31; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
Tournier v. National Provincial & Union Bank 
of England, [1924] 1 K. B. 461; Bentall, Hors- 
ley & Baldry v. Vicary (1980), 47 T. L. R. 99. 
As to (2) Refd. Re Windsor Steam Coal Oo. 
(1901), Ltd. (1928), 140 L. TI. 80; Hall ». 
Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. 


5045. Add. Annotations :—Consd. United States 


Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
{1924] A C. 406; Cohen v. Sellar, [1926] 
1 K. B. 586. 


5047a. ~.]}—Pltfis. & defts. entered into an 


agreement, which contained a recital that 
defts. had purchased some land & were 
intending to build a theatre thereon, & by 
which it was agreed that pltfs. should con- 
tribute in a certain proportion towards the 
expenses of building, & should become 
managing directors of the theatre at a salary 
for a term of years :—Held: there was no 
implied obligation on defts. to build the 
theatre.—MORELL v. NEW LONDON DIscouNnr 
Co. (1902), 18 T. L. R. 507. 


5048, Add. Annolutions :—Consd. Cockburn v. 


Smith (1923), 40 T. L.-R. 113; Kelantan 
Goveroment v. Duff Develcpment Co., 
{1923} A.C. 395; Forbes, Abbott & Lennard 
v. G. W. Ry. (1927), 138 L. T. 286. Apld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T.57; Wallems Rederij A./S. v. Muller, 
Batavia, [1927] 2 K. B. 99; G. W. Ry. v. 
Durnford (1928), 189 L. T. 145; Livock v. 
Pearson (1928), 33 Com. Cas. 188; G. W. Ry. 
v. Monmouthshire County Council (1929), 
93 J. P. 142. Consd. Campbell ». Hopkins 
& Sons (Clerkenwell), Ltd. (1931), 40 R. P. C. 
38; Lamb & Sons v. Goring Brick Co., [1932] 
1k. B. 710. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1023), 092 L. J. K. B. 455; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
British Petroleum Co. v. A.-G. for Ceylon, 
[1926] A.C. 147; Browning v. Crumlin Valley 
Collieries, [1926] 1 K. B. 522; United States 
Shipping Board v. Strick, [1926] A. C. 545; 
Marbe v. George Edwardes (Daly’s Theatre) 
(1927), 43 UT. L. R. 460; Gaze v. Port Talbot 
Corpn. (1929), 93 J. P. 89; Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99; 
Miller v, Cannon Hill Estates, Ltd., [1931] 
2 K. B. 113; Rogerson v. Scottish Auto- 
aah A General Insurance Co. (1930), 144 


5051. Add. Annotation :—As to (1) Refd. Fowler 


v. Commercial Timber Co., [1930] 2 K. B. 1. 


5052. Add. Annotations :—Retd. Livock v. Pearson 


(1928), 38 Com. Cas. 188; lowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. 


Cases 5042—5066a. TINaGLISH AND Empire Dieust SUPPLEMENT. 


Add. Annotations :—-Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 93 J. P. 89 Refd. 
Bental]l, Horsley & Baldry v. Vicary (1930), 
47 T. L. BR. 99. 

5054a. ———.]—PItf. & defts., who were respective 
owners of patents for conveying apparatus, 
entered into an agreement whereby each was 
granted a licence to use the invention of the 
other. The agreement recited the acknow- 
ledgment by the, parties of the validity of the 
respective patents of the other, & contained a 
covenant by defts. not at any time hereafter 
to dispute the validity of Fok patent. The 
agreement also contained a clause referring 
to arbn. any dispute between the parties 
other than the question of infringement or 
the recovery of royalties. In an action for 
at hema under the agreement & damage for 
infringements committed prior to it defte. 
pleaded that pltf.’s patent was invalid & that 
there was an implied term in the agreement 
that pltf. should accept the same in satis- 
faction of all claims in respect of infringe- 
ments then outstanding. ‘T'he questions as 
to whether in view of the covenant in the 
agreement defts. could put the validity of 
pltf.’s patent in issue, & whether such a 
term as pleaded in the defence could be 
implied were set down for hearing as pre- 
iminary questions of law :—Held; in view 
of the covenant in the agreement defts. were 
not entitled to dispute the validity of pltf,’ 
patent, & such a term as pleaded in t, 
defence must’ be implied in the agreement] 
order to give business efficacy to the contr'T... 
—CAMPBELL v. Horpnins (G.) & Sons 
(CLERKENWELL), Lrp. (1931), 49 R. P. C. 38. 

5056. Add. Annotations :—Refd. Willis v. Willis, 
(1927), 96 L. J. P. 177; First Russian Insce. 
v. London & Lancashire Insce., [1928] Ch. 922; 
The Penelope, [1928] P. 180; Hyman »v. 
Hyman, Hughes uv. Uughes, [1920] P. 1; 
May vw. May, [1929] 2 K. B. 386. 

5059. Add. Annotation :—Apld. Kelantan Govern- 
ment v. Duff Development Co., [1923] 
A.C. 395. 

5060. Add. Annotation :—-Co:d;;, A.-G. v. G. 8. & 
W. Ry. of Ireland, [1925 2», C. 754. 


5066a. Term customary duriug war.j]—-'The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: ‘‘ Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfullilled part 
thereof to be cancelled without claim.”” The 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 


W. W. R. 294; 20 Alta. L. R. 289.— contained no oxpress stipulation as to 


PART XIIL. SECT. 2, SUB-SECT.1.—C. CAN. 


5048 il. 
not by implication actually make a 
contract for the partics, yet it may bold 
that on a rcasenable consideration of 
the terms of the contract there is 


-}-While the ct. must 5048 iii. 








6048 iv. 





WELLS v. BLAIN, [1927] 1 D. L. R 
687; [1927] 1 W. W 


the term of the agenoy :—Held: it 
was not necessary, in order to give 


J—A term or condition busin {Bici to th t 
may be implied by the ct., if it is clear, css oliciency to “We contract or 
on A reasonable & business Ike con: to carry into effect the Intention ot 
sidcration o the ternis of the con- : 

contract cuuld be terminated only on 
necessarily implied an obligation for intended oe ee ea rd eonniion reasonable notice, & such @ term could 
the purpose ot giving efficacy to the . not. therefore be implied.--POLLARD 
peas euon & ,peoventing such a 
uilure of consideration as cannot Sask. L. R. aeete 
have been within, the contemplation ie 
of either ave) 2 De 


the partics, to imply a term that the 


sole Re» Grson, [1924] 4 VD, L. It. 364; 55 
W. He 223; 21 6.1L. R. 424.—OAN. 


. v. —~——.]—Mor@an v. HUDSON 


5048 v. 
Whether period of Bay MINING & SMELTING Co., [1930} 


v. Mc- 
2D. lh. 86; 2 agency included.}—A contract ofagency 2D. L. RK. 587.—CAN. 
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to have contracted on this basis.—CARAMAN 
gle a May v. APERGHIS (1928), 40 


Raven, [19381] 1 K. B. 652. 


9078. Add. Annotation :—Refd. Einar Bugge v. 
Bowater (1925), 31 Com. Cas. 1. 


5085. Add. Annotations :—Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667: Farey v. Cooper, [1927] 2 
et Livock v. Pearson (1928), 33 Com. 

as. e 


5086. Add. Annotations :—Apld. Boorne v. Wicker, 
[1927] 1 Ch. 667. Refd. Farey v. Cooper, 
(1927) 2 K. B. 384; Livock v. Pearson (1928), 

- 38 Com. Cas. 188. 


5087. Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 859. 


5088. Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


5102. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., {1928} 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con: 
tractors (1926), 95 I. J. K. B. 569; Re Wait, 
[1926] Ch. 962; May v. May, [1929] 2 K. B. 
386. Refd. Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274. 


5103. Add. Annotation :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455. 


5104. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 


5105. Add. Annotation :—Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274, 

5107. Add. Annotation :—Refd. 
[1928] P. 180. 


$118. Add. Annotations :—-Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 


5117. Add. Annotation :—Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 


5119. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


Winkworth vv. 


The Penelope, 


PART XIII. at " dag 1.— 
» (@). 


sk. Agreement to buy goods—Obliga- Sexed a 


tion to supply.j—Implied.—CANADA 
XYCLE & MotTor Co., LTp. v. MEHR 
(1919), 45 O. L. R. 576; 48 DL. R. 
579: 16 O. W. N. 253.—-CAN. 

sl. S. P. BERLINER GRAMAPHONE Co., 
Lrp. v. N. H. PHINNEY & +» LTD. 
(1921), 54 N. S. R. 2953 57D. L. R. 
596.—CAN. 


supply 


2 a 
W. N. 38.—AUS. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) ili. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) i. 


"gm. Lease of tobacco stall with electric 
light connected—Implied promise 
continue supply.)-——Vitf. took a lease 


from deft. of a tobacco stall in the t 

city. At the time the lease was %bsence of express 
granted, the stall was supplied with V28 ne obligation on 
electric light, connocted with the city 

electricity supply through portion of 

the premiser retained by deft. Yor 

some time after the lease, pitf. used the Gowan v 
electricity to light the stall for business 550.—S. AF. 


The lease was silent as to 


p oses. 
ie Deft. later 


the supply of electricity. 


cut off the supply. He then brought 
an action for damages, & in 
romise by deft. not to 

interfere with the supply of electricit 

nor to prevent the continuance of suc 
:—Held; there was an implied 
pone by deft. in the terms sued upon 
5 pes ENKINS v. LEVINSON (1929), 
- RN. S. W. 151; 46N. 8. W. 


sn. Commission payable 
purchase-money. | — A 
made a special contract with deft. 
whereby he was to obtain a portion 
of the purchase price :—Held: in the 


Pitf., 


contract of sale alive in order that pitf. 
might obtain his commission, & upon 


st. dgreemeni to sell & share in pro- 


Vol. XU.—Contract. Cases 5068a—5152. 


5120. Add. Annotations :—-Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Distd. Re Golomb & Porter & 
Co.’s Arbitration (1931), 144 L. T. 583. 


5121. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980; Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1980] A. C. 209. 


6122a. Actor.}—Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy parts 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applts. Resp. objected that the part 
assigned to him was not one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge & jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ salary, & judgment was entered 
accordingly. The Ct. of Appeal affirmed the 
verdict & judgment except as to the salary :— 
Heid: (1) upon the construction of the con- 
tract, it bound applts. to give resp. an oppor- 
tunity of appearing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity.-~NERBERT 
CLAYTON & JACK WALLER, LTD. v. OLIVER, 
[1930] A. C. 209; 99 L. J. K. B. 165; 142 
a a 585; 46 T. L. R. 230; 74 Sol. Jo. -187, 


5123. Add. Annolation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


5126. Add. Annotations :—Refd. Sweet v. Williams 
(1922), 178 L. TT. 379; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


6132. Add. Annotations :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K.B. 522; 
SAGAR v. RippHALaH (H.) & Son, Lrp., 
[1980] 2 Ch. 117. Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


5152. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


ceeds of sale of ygoods—Obligation to 
supply.|\-——-LOcK v. PURDON (1850), 7 
N. B. ts (2 All.) 33.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (b). 


5133 1. Agreement fixing ices. }-—- 
The military authorities accepted a 
tender from pltf. whereby he agreed 
to supply at prices specified so much 
of the goods mentioned therein as the 
officer in charge might require during 
the B patos mentioned in the tender :— 
Held: pitfs.’ tender amounted merely 
to an offer to supply the goods 
inentioned at the prices specified, & the 
wnilitary authorities were not bound by 
their acceptanco of the tender to 
purchase al) or any of the said goods 
needed by them from pltf. in the 
absence of a covenant to that effect.— 
SECRETARY OF STATE v. MADHO KAM 
(1928), 1. L. nt. 10 Juah. 493.—IND. 


PART XIII. mam 2, SUB-SECT. 1.— 


aw. Agreement to furnish planters for 
fishery with supplies—Obligation to turn 


his claim: 


out of 
an agent 


rovision, there 
eft. to keep the 


the cancellation of the contract of 
sale pltf.’s right was determined.— 
BOWERN, [1924] App. D. 
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Cases 5161—65168d. EnwoanisHh AND Empire Dicest SuppLeMENT. 


5161. Add. Annotation :—Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 899. 


5167. Add. Annotation :—Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


After this case add ‘ See, further, Girrs, 
Vol. XXV., p. 525.” 


5168. ddd. Annotation :—Apld. London & South 
American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Oh. 107. 


5168a. Agreement to ‘‘ exert influence ’’—No obliga- 
tion to pay money if necessary.}—Deft. 
co. made an agreement with pltf. co. to use 
such “ rights” as they might possess & such 
influence as they could exercise to procure a 
third co. to deliver to pltfs. a percentage of 
the crude oil produced from a concession 
belonging to the third co., in which defts. had 
the preponderating shareholders’ vote. No 
delivery of oil from the concession in question 
was made by defts. to pltfs., & in answer to 
an inquiry by pltfs. as to when delivery was 
to begin, defts. replied that they were not in 
a position to make delivery as they could not 
enforce it against the other members of the 
third co. without making a payment to them 
& that they were under no obligation to make 
such payment. In an action for breach of 
contract defts. admitted that if they gave 
consideration there would be no impossible 
barrier to their getting the oil :—Held : as defts. 
could not use their preponderating vote in the 
third co. to dispose of a product of the third 
co. in order to satisfy an obligation of their 
own to the detriment of the interests of the 
minority shareholders, & as the word 
‘‘ rights ’ in the agreement did not mean that 
defts. were bound to exercise their right of 
spending money to procure the oil, the action 
failed.—GENERAL ASPHALT Co. v. ANGLO- 
Saxon PETROLEUM Co., LUrp. (1932), 48 
T. L. R. 276, H. L. 3 revag., 75 Sol. Jo. 191. 


5168b. Contract to print bank-notes—Implied duty 
not to use plates for unauthorised purpose. | -— 
Pltfs., a Portuguese bank, made with defts., 
who were printers, a contract which pro- 
vided that defts. should print the authorised 
notes for the bank, the plates being left in 
defts.’ possession & being intended to be 
available only for the purposes of the bank. 
By means of an elaborate fraud defts. were 
induced by an unauthorised person to print 
from the plates a large quantity of notes & 
to deliver the notes to him, & the result was 
that these notes were put into circulation. 


in produce to supplier.}—Implifed.— 
JOHNSON v. FINLAY (1882),6 Nfld. L. R. 
363.—NFLD. 

sy. Supply of water—For particular 
period—Hrpiration of original contract 
—Continuation under terms of old 
ontract.|—R. v. PUBLIO UTILITIES 
BoOaRD OF 


failed to 


In consequence of the fraud plts. honoured 
a large number of the spurious notes, & 
on learning the facts they found it necessary 
to withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
breach of contract, negligence, or conver- 
sion :—Held: it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
pltfs., & there was an absolute duty on defts. 
not to print or deliver notes of pltf. bank 
without the authority of the bank, &, even 
if defts. were bound only to take reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
& pltis. were entitled to recover.—BANCO DE 
PORTUGAL v. WaTERLOW & Sons, Lp. 
(1930), 47 T. L. R. 214; 75 Sol. Jo. 81; 
on appeal (1931), 100 L. J. K. B, 465, 0. A. ; 
[1982] A. C. 452. 


Annotation :—Refd. Tho Edison (1931), 47 T. L. R. 635. 


SUB-SHOT. 3.-—IMPLIED 


WARRANTIES (Vol. XII, 
p. 628). 
Add the following case :— 


5168c. Of fitness—Turkish baths.|—Defts. were 


5168d. 


Ltp., [1930] 1 D. L. R. 127.—CAN. 
wh. Sale of tickets to 
der 


seller to : 

Pitf. claimed damages for an allered 
breach of contract in that deft. had 
preserve the order of priority 
in queue & had failed to offer for sale & as there 


the full number of tickets stated to be 


queue——Duty of 
of priority.|— 


the owners of Turkish baths, & customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pitf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs:— 
Held: there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises.—SILVERMAN v. IMPERIAL LONDON 
Horets, Lrp. (1927), 187 L. T. 67; 43 
T. L. R. 260. 


Gridiron berth.]—-EAstTer v. MARVIN 
(1930), 74 Sol. Jo. 122. 

For the cross-reference ‘‘ Of fitness—Sale 
of animals.j—See, generally, ANIMALS, Vol. 
I., pp. 260 et seq.’ read ‘*——— Sale of 
animals.|— See, generally, ANIMALS, Vol. 1., 
pp. 260 et seg.”’ 


in a queue all ht waiting for the 
office to open. Others who came later 
took up positions ahead .of pltf.’s men, 
with the result that some of them 
failed to secure tickets :—Held: the 
number of tickets sold was but a reason- 
able shortage of the estimated number 
was no express contract 
between the partics & pltf. had not 


Comrs., Hz p. TOWN OF 
MILLTOWN (N. B.) (1919), 47 D. L. RR. 
219.—CAN. 


sz. Agreement for wse of hockey arena 
-—-Proceeds divisible between purtiesa— 
Obligation to wuse arena.}—CANADA 
Ho CKEY CLUB ¥. ARENA AMUSEMENTS, 


available. Deft. advertised tickets for 
sale & limi the number to whic 
each person was entitled to four. Pitt. 
who n commissioned by a 


number of people to secure tickets, 
employed men who stood with others 


40 


proved a custom binding upon deft. to 
preserve the order of priority in the 
queue, the claim must fall.—BELL 7. 
NEW EALAND RvuaGBy Foo'rsau. 
UNION (1931), 26 M. C. R. 39 (New 
Zealand).—N, . 


COPYHOLDS. 


Notr.—As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), es, 128-145, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part 1—-The Manor. 


41. Add. Annotation :— As to (1) Refd. Hodgson 128. Add. Annotation :—As to (1) Refd. Jay v. 
v. McCreagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 


122. Add. Citation :-—92 L. J. Ch. 55. 


Part IIl.—Custom of the Manor. 


wrecked on shore of manor-—In consideration 


229. For catchwords: In considera- 
of assistance to persons wrecked-—Good.] ’’ 


tion of assistance to persons wrecked—-Good.] ’’ 
read ‘‘ To seize best anchor & cable—Of ship 


Part IV.—Manorial Courts. 
$25, Add. Annotation :—As to (1) Apld. Re Holliday, [1922] 2 Ch. 698. 


Part V.—-The Court Rolls and other Manorial Documents. 


893. Add. Annotation :—Consd. Beaumont v. would lie, yet, upon the true construction of 


394a. 


Jeffery (1924), 40 T. L. R. 796. 

Purchaser for value.}—(1) Pitf., as lord 
of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were of mere historical interest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who, having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action :—Held: in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 





Limitation Act, 1623, s. 3, the words ‘‘ goods 
& chattels ’’ were mentioned only in reference 
to actions of replevin, & that as the action 
was an action of detinue & the cause of action, 
namely, the assertion by deft. of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the commencement 
of the action, the action was barred by the 
statute.—-BEAUMONT v. JEFFERY, [1925] 
Ch. 1; 93 L. J. Ch. 5382; 182 L. T. 246; 
40 T. L. R. 796; 68 Sol. Jo. 867. 

-—— ———.}—See, now, Taw of Property 
Act, 1922 (c. 16), s. 144a, added by Law of 
Property (Amendment) Act, 1924 (c. 5), 
Sched. II., para. 2. 


in the ordinary course of his business from 
either the lord or the steward of the manor, 4042. ee Ma sarc pea on peumbeee 
& as the position of pltf.’s predecessor in title a ae sia N Ate 4 ‘a. 
as trustee of the rolls, while they remained Di EEE aN Oy Rei es 
10 his piarigaa on oe it Ulegal ae 423. Add. Citation :—2 Dowl. N. S. 20. 

im to part with them a stranger, who nee 
came under the same obligation as the lord 461. ae aon A ae Love v. Bentley 


to produce them, pltf. was not entitled to 
482. Add. Annotation: — Refd. Beaumont v. 


recover the rolls. 
Held: (2) even if an action of detinue Jeffery (1024), 40 T. L. R. 796. 


Part VI.—Officers of the Manor. 


491. Add. Citations :-—2 Show. 21; Freem. K. B. 473. 


Cases 798a—1508. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part IX.--Particular Estates in Land of Copyhold and 
Customary Tenure. 


798a. ——— Grandnephew as subsequent taker.|— 
Qu.: whether it is a good & reasonable 
custom that upon the death of a tenant in 
possession of lands holden of a manor for 
lives, the next life in reversion for which the 
estate is holden shall be entitled to enjoy 
the estate; & if such custom be good & 
reasonable, whether, where a party takes a 
grant of such lands for the life of himself & 
his grandnephews & dies, the grant shall 


operate as an advancement for the grand- 
nephews, so as to rebut a resulting trust in 
favour of other parties claiming under the 
BY, & 0. ——EDWARDS v. EDWARDS (1836), 
Y. & OC. Ex. 123; 6L. J. Ex. Eq. 79; 160 
992. ae existing citations read ‘‘37 Ch. D. ae 
57 L. J. Ch. 466; 658 L. T. 620; 36 W. R 
pe affd. on other grounds (1888), 40 Ch. D. 
14, C. A.” 


Part Xl.—Relationship of Lord and Tenant as affecting 
Services, Dues, etc. 


1157a. Fine payable by executor—Effect of Law 
of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 238), 
ss. 1, 3, 22.}--The custom of @& manor was 
that copyholders pay fines ‘“‘ upon descent or 
alienation when they take up their several 
lands & tenements.’”’ A copyholder in fee 
of settled copyholds died in 1928 after the 
copyholds had been enfranchised under Law 
of Property Act, 1922 (c. 16), s. 128, but 
before the manorial incidents (including 
fines) saved thereby had been extinguished 
under sect. 188. He had devised the pro- 
.perty under a testamentary power :—Held: 
his special exor. in whom the settled land was 
vested under Administration of Estates Act, 
1925 (c. 23), ss. 1, 3, 22, must pay a fine on 
the death, although he had not assented to 
the devise, or conveyed the property to a 
purchaser, or done any other act formerly 
involving admittance & payment of a fine.— 
A.-G. TO THE PRINCE OF WALES v. BRADSHAW, 
{1930} 2 Ch. 279; 99 L. J. Ch. 483; 148 
L. T. 430; 46 T. L. RB. 551 

1164. Add. Annotation :—-Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


1176. Add. Annotation ;:—Consd. Cheshire County 
Council v. Hopley (1923), 180 L. T. 123. 


1192 Citations :-—For ‘12 BE. R. 1126” read ‘' 125 
K. R. 1126.” 


1241. Add. Annotation :—Refd. United Dairics 
v. Public Trustee, [1923] 1 K. B. 46 


1272a. -.J—Though a bill in equity 
lies to recover a small quit-rent, yet it ought 
to appear that pltf. has no remedy for the 
same at law. Lord of a manor brings a bill 
against a tenant to hold a down belonging 
to the manor, discharged of the tenant’s 
claim of a right of common thereto; this an 
improper bill. But a bill for a quit-rent may 
be proper in some circumstances & what.— 
HOLDER v. CHAMBURY (1734), 3 P. Wms. 
256; 24 E.R. 1052, L. OC. 


Maintiaitons :—Consd. Bouveriv - Prentice (1783), 1 Bro. 
oC. : Lecds (Duke) v. New Radnor Corpn. (1789), 

. C. 618; Basingstoke Corpn. v. Bolton ah 

(1852), 1 Drew. 275 : Searle v. Cooke (1890), 43 Ch. 


er Add. Annotations :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Barratt v. Richardson & 
Cresswell, [1930] 1 K. B. 686. 


Part XI1.—Descent of Copyholds. 


1326. Add. Citation :-—39 L. J. 


1354. For existing citations read “e 11862), Bail. Ct. Cas. 111; 22 1. J. Q. B. 39. 


Part XI1V.—Mortgage of Copyholds. 


14612. 


-.J—-FRASER v. THOMAS (1852), 3 Seton’s Judgments & Orders, 7th ed. 2171. 


Annotation :—Folld. Ashton v. Corrigan (1871), L. I. 13 Eq. 76. 


Part XV.—Devise of Copyholds. 


1506. Add. Annotation : — Refd.. Re 
Brooke v. Dickson, [1923] 2 Ch. 265. 


Brooke, 


2 


1508. Add. Annotation : — Refd. 
Brooke »v. Dickson (1928), 92 L. 


Re Brooke, 
J. Ch. 604. 


1588a. -—— Remainder to his heir-at-law—Rule 
in Shelley’s Case applies.Jj—By his will 
testator, among other devises of freeholds 
& copyholds, devised his two copyhold 
houses, gardens, & premises situate in the 
parish of B., & also a piece of copyhold land 
adjoining, to his nephew G@. for life without 
impeachment of waste, & after his death he 
devised the same premises to the “ heir-at- 
law ”’ of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds:—Held: the use of the 


Vol. X10I.—Copyholds. Cases 1583a—20$2c. 


expression “ heir-at-law ” did not exclude 
the operation of the rule in Shelley's Case, 
which accordingly applied, & G. was entitled 
in customary fee simple for ‘an estate to him 
& his heirs according to the custom of the 
manor.—Re HAoK, BEADMAN v. BEADMAN, 
[1925] Ch. 683; 04 L. J..Ch. 843; 133 L. T. 
134; 69 Sol. Jo. 662. 


See, now, Law of eer rty Act, 1922 (c. 16), 
ss. 128-145, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), s. 131. 


Part XVIII—Mode of Transmission of Copyholds inter vivos. 


1772, After this case add :— 


Endorsement of assurances of enfranchised land by dea mained Law of Property Act, 1922 (c. 16), 
8s. 129. 


Part XIX.—-Determination and Suspension of Tenant’s Estate. 


1947. Add. Citation :—1 Eq. Cas. Abr. 121. 
1978. Add. Annotation :—Refd. Re Price, [1928] Ch. 579. 





Part XX. 


1989. Add. Annolation :—Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1981), 
101 J.. J. Ch. 33. 


1998. Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. ' 


2032. After this case add as follows :— 
Srct. 8a.—UNDER LAW OF PROPERTY ACTS. 


2032a. Estate tail in undivided share—Interest in 
personalty.]|—Where before 1926 an undivided 
share in copyhold Jand was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1925 can result in turning 
the estate tail into an absolute interest; & 
where, by reason of the statutory trusts 
under Law of Property Act, 1925 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty.—Re PRIck, 
ae Ch. 579; 97 L. J. Ch. 423; 189 L. T. 
Annotations :—Retfd. ec Kempthorne, Charles v. Kempthorne 
(1929), 46 T. L. R. 15; He Newman, Slater v, Newman, 
[1930] 2 Ch. 409: Re Thomas's Will Trusts, Powell v. 
‘homas, [1930] 2 Ch. 67. 
2082b. Equitable joint tenancy in copyholds— 
Subject to rentcharge—Vesting of legal 
estate.|—On July 5, 1802, Bryan Abbs & 
another trustee who predeceased him were 
admitted to certain copyhold plots A., B. 
& C. upon trust out of the rents & profits 
to raise & pay an annual rent of £7 10s. to 
Harrison & his heirs & subject thereto in 
trust for Wilson & his heirs. Many years 
after Bryan Abbs’ death his customary heir 
H. C. Abbs, since deccased, was admitted 
to A. & C., but no one was admitted to B.; 
50 that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of 
H.C. Abbs & Bryan Abbs. On the same date 
the equitable title to the land stood vested 
in Thompson & Collins as joint tenants in 
fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his title. 


Enfranchisement. 


On Jan. 1, 1926, the Law of Property Acts 
came into opcration & the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land & the rentcharge. vested :—Held: 
(1) under the 1922 Act, Sched. XII, 
para. 8 (b), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 
(2) either under the 1922 Act, Sched. XIT., 

ara. 8 (d), or under the 1925 Act, Sched. I., 

art II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto; (3) on the rent- 
charge becoming a legal rentcharge the 
trustees became bare trustees with no Jonger 
any active duties to perform; (4) under the 
1925 Act, Sched. I., Part Il., paras, 3, 6 (d), 
the initial vesting in the trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson & Collins as joint 
tenants in fee simple; (5) sect. 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
lt then merely attached a trust for sale to 
the joint legal estate in Thompson & Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustces so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. I., Part IV. 
—Re Ki1na’s THEATRE, SUNDERLAND, DEN- 
MAN PICTURE HovUSsEs v. THOMPSON & COLLINS 
ENTERPRISES, [1929] 1 Ch. 483; 98 L. J. Ch. 
109; 140 L. T. 463. 


2032c. —-~ —-—— Vesting of rentcharge.]—Je 


Kina’s THEATRE, SUNDERLAND, DENMAN 
Pitcrurbn Hovusses v. THoMPSON & COLLINS 
ENTERPRISES, No. 2032b, ante. 


Cases 4—42, 


4. 


16. 


16a. 


18. Add, Annotation :—Refd. Macmillanv. Cooper 41. 


22. 
23. 


ne {Commonwealth Copyright Act, 
erform.—POLLOCK v. WILLIAMBON 
J.C.), Lrp., [1923] V. L. R. 225; 29 
Argus L. R. 133 ; 44 A. L. T. 161 —AUS. 


PART I. SECT. 3, SUB-SECT. 1. 
oi, —--— Form of contract for sale of 


ENGLISH AND Emprre Digest SupPLEMENT. 


COPYRIGHT AND LITERARY PROPERTY. 
Part |.—Nature of Copyright. 


Add. Annotation :—Refd. Performing Right 
rere v. London Theatre of Varieties, [1924] 
e e l. 


Add. Annotation :—Relfd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1K. B. 762. 


Dramatic work—No ‘‘ first publication ’’ 
within 1911 Act, s. 1 (3}—Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
—Under Dramatic Copyright Act, 1833 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the first performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to plté. 
stating that the play had been first per- 
formed in Great Britain on a certain date 
& at a certain place :—Held: 2 copy of the 
letter of Sept. 22, 1808, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
priméd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


Annotations :—As to oT Refd. English Ho 
vw. British Broadcasting Co., [1927] 2 K. B. 543. 


(4) 1911 Act, s. 1 (1) (2) & s. 1 (8), which 
rovide that copyright shall subsist in every 
amatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
possessed [by assignment] the sole mght to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (8), 
coupled with sects. 24 & 85 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph & film rights of that play also. 

An American corpn. made a film & sent 
a negative & two positives of it to an English 
co., who made further copies of the film 
& handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & thoy all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copyright :—Held: (6) the American corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, & had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect. is extended & not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not arise except possibly with reference 
to the exemption from penalties for infringe- 
ment provided by sect. 8 of the Act.— 
FALCON v. Famous Puiaygers IFitu Co., 
Lrp., [1926] K. B. 393; 95 L. J. K. B. 148; 134 
L. T. 246; 42 T.L.R. 91; affd., [1926] 2K. B. 
474; 06 L. J. K. B. 88; 135 L. T. 630; 42 
T. L. R. 666; 70 Sol. Jo. 756, O. A. 


Growels 


174. Generally, d. Messager 


Part Il.—-Subject-Matter. 


(1923), 938 L. J. P. C. 113. 
Add. Annotation :—As to {1) Folld. Macmillan 
v. Cooper (1923), 93 L. J. P. C. 118. 


Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


PART I. SECT. 1. 
}~ Co 











yright ” sold, there 


8. 13 (1), includes the right to 


land.}—-Held: such a document was tion ma 
capable of copyright, but if copies were 
might be an implied autho- 
rity to reproduce them where necessary 
in connection with the transaction for 
which they were purchased.—RbrAL 
EstTaTE INSTITUTE OF N.S.W. v. Wood 
(1923), 23 S&S R.N. 8. W 
N. Ss. WwW, WwW. N, 60.—- AUS. 


o ii..——— Compilation.}—A compila- 


Add. Annotation :—As to (3) Refd. Falcon v. 
aoe Players Film Co. (1925), 42 T. L. Ik. 
91. 


Add. Annotations:—A.s to (1) Consd. Macmillan 
v. Cooper (1923), 93 L. J. P. OC. 113. Folld. 
Masson Seeley v. Embosotype Manufacturing 


be an “ original literary 
work ” within Cop ht Act,—PasIokK- 
NIAK v. Dojacern, [1928] 2 D. L. R. 
645; (1998) 1 W. W. RK. 865; 87 
Man. L. R. 265.——CAN. * 


o iil, —— Translation.}]—~Transla 
tions are original literary works.—- 
PASICOKNIAK v. DOJACRK, [1928] 2 
D. L. R. 6453 [1928] 1 W. W. R. 865: 
$7 Man. L. R. 265.—OAN. 


349; 40 


43a, 


438b. 


51. 


Oo. (1924), 41 R. P. C. 160. Consd. British 
Oxygen Co. v. zAquid Air, [1925] Ch. 383. 
As to (6) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. O. 1. 
Generally, Refd. British Broadcasting Co. v. 
Wireless League Gazette Publishing Co., 
[1926] Oh. 433. 
Letter written by manufacturer to trade 
customer,}—(1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
‘* original literary work ’’ within 1911 Act, 
8. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 
(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not ‘fair dealing ”’ 
within sect. 2 (1) (4) of the Act.—BriTisH 
OXYGEN Co. v. Liquip Arr, Lrp., [1925] Ch. 
888; 95 L. J. Ch. 81; 183 L. T. 282. 
——— Single sentence.]—Pltf. had, since 1925, 
dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
‘* Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words ‘ youthful- 
ness,” or ‘good looks,’”’ or ‘‘ youthful 
appearance ”’ were substituted for ‘‘ beauty.”’ 
In May 1926 deft. inserted an advertise- 
ment containing the phrase ‘“ A youthful 
appearance is a social necessity.’”’ Some 
years before 1925 an advertiser had used a 
similar phrase, ‘‘ Beauty is a modern 
necessity ’’ :—Held: (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word “ social’’ for the 
.word ‘‘ modern,” & pltf.’s phrase was not an 
original composition; (2) although copy- 
right might subsist in an advertisement, to 
quote a picce of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it.—SINANIDE v. 
LA Matson Kosmgro (1928), 139 L. T. 365; 
447. L. R. 574, C. A. 
Add. Annotation :—Consd. Macmillan v. 
tooper (1923), 93 L. J. P, C. 113. 





55. 
60. 
65. 


738. 


74. 


76. 
1Ta. 


80. 


85a. 


Vol. XI0.—Copyright. Cases 42—-85a. 


Add. Annotation :-—As to (5) Refd. British 
Oxygen Oo. v. Liquid Air, [1925] Ch. 383. 


Add. Annotation :—Consd. .British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

Add. Annotation :—-Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

Add. Annotation :-—As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 

Add. Annotation :—Consd. Sinanide v. La 
Maison Kosmeo (1928), 189 L. T. 365. 

For type~—Protected.}—Pltf. co., 
which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co., the words 
used in plitf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.’ price lists without alteration. PItf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) that pltfs.’ catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act :—Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
pitfs. in their catalogue was granted.— 
MASSON SEELEY & Co., Lrp. v. EMBOSOTYPE 
MANUFACTURING Co. (1924), 41 RK. P. C. 160 
Add. Annotation :—Generally, Refd. United 
Indigo Chemical Co. v. Robinson (1931), 49 
R. P. C. 178. 

Programmes.]— Pltfs. were a limited co. 
formed to acquire the Postmaster-General’s 
licence for the establishment & working of 


cer ene a 





PART II. SECT. 3, SUB-SECT. 2.—B. 


sd. Slight alterations —- Works of 
{reign author.) —Where a publisher in 
Scotiand brought out an tion of the 


author, which had 
ly published abroad, 
& in which there was no copyright in 
this country :—Held: alterations upon 
the writings, neither important nor 
extensive, nade with the assistance of 
the author, did not creato a copyright 
in the edition, so as to give the pub- 
Hisher a right to prevent the publica- 
tion of a reprint of it in a different 
forn.-—HEDVERWIUK &. GRIFFIN (1841), 
3 Dun. (Ct. of Sess.) 883.—SO0OT. 


PART II. SECT. 3, SUB-SECT. 2. --€, 


64 ko Lmmoral works.}—There is 
nothing in the Copyright Act to deny 
an author a copyright on the grounds 
that his work is indecent, obscene or 
Where his work is of such 
ermit 
deny 


works of a fore 
all been o 


immoral. 
a character that the law will not 
him to publish it, the ots, 


him damages, since if he cannot sel! it 
he cannot prove damages. But apart 
from damages, there is no reason why 
the pirati of an anthor’s original 
work should not be restrained by 
injunction, provided it is honest work, 
& not a fraud on the Pope Aclce 
NIAK v. DOJACER, [1928] 2 D. L. R. 
545; (1928] 1 W. W. R. 865; 37 
Man. De KK 265.—CAN. 


PART II. SECT. 3, SUB-SECT. 3. 


ak. Plan—Of harbour.}--LYSHA4AR v. 
GIBBORNE 
N. Z L. R213.—N.Z 


PART II. SECT. 3, SUB-SECT. 4. - A. 


77 i. Illustrated catalogue -~-Clolleetion 
of designs --Not t idperge }—Copyright 
Act, 1912, Sched., s. 22 (1), read in 
conjunction with sect. 9 (c) of the Act, 
provides aa Nee pate e a re shall 

esigns capa of being 
under Designs Act, 1906, 


5 


not appl 
registere 


HaRBouR Boarp, {[{1924]- 


oxcept designs which, though capable 
of being so registered, are not used or 
infended to be used as models or 
pattorns to be multiplied by any in- 
dustrial process’? :—Held: (1) the 
term “multiplied by any industrial 
proces * jn that sub-scct. not 
imited to the multiplication of the 
design as u design, but extends to & 
includes the multiplication by any 
industrial process of that design in 
any material form whatsoever; 
(2) consequently, a manufacturer of 
articles of metal who had published 
a cataloguo containing tlustrations of 
designs of thuse articles, with appro- 
priate Jettorpress, & was registered 
uuder Copyright Act as the owner of 
the copyright in such catalogue, was 
not, entitled to copyright under that 
Act iu respect of such of the designs as 
had been or could be registered wader 
Designs Act, 1906-1912.—BuzAcoTr 
& Oo., Lrp. v. Duron (1929), 30 S. KR. 
N. Ss, W. 22.—-AUS e 


19* 


Cases 85a—l111a. 


88. 
91a. 
92a. 


broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a& supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. ‘Their profits from all sources 
beyond a 74 per cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 
formance, the artist’s name, appropriate 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
tixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
tringement of copyright :—Held: (1) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes; (2) although the 
programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 


‘prepared or published by or under’”’ his 


‘direction or control’? within 1911 Act, 
s. 18, & so long as pltis. were allowed to trade 
& publish them, the copyright belonged to 
pltfs. & not to the Crown. (3) Semble: there 
may be copyright in an individual pro- 
gramme.—BRITISH BROADCASTING Co. v. 
WIRELESS LEAGUE GAZETTE PUBLISHING 
Co., [1926] Ch. 483; 95 L. J. Ch. 272; 1385 
L. T. 93; 42 T. L. R. 370. 


Add. Annotation :—As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342. 


Slogan or catch-phrase.|—-SINANIDE  v. 
Marson Kosmego, No. 438b, ante. 


Abridgment—May be new work.]— While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a Book, 
although there is no copyright in the text.— 
MACMILLAN & Co. v. CooPER (1923), L. R. 61 
Ind. App. 109; 93 L. J. P. ©. 113; 130 


LA 


Annotation :—Retd 


ENGLISH AND Empire Digest SUPPLEMENT. 


L. T. 675; 40 T. L. R. 1863; 68 Sol. Jo. 
235, P. OC. 
on Seeley ve. Embosotype Mauu- 


» Mass 
facturing Co. (1924), 41 R. P. O. 160 


97. 
99a. 
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After this ‘case for ‘‘ Abridgment—May be 
new work.|—-See Nos. 422, 426, post,” 
read ‘‘ ——— ———.}—See, also, Nos. 422, 426.” 


Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


Of descriptive character.|—(1) A song 
which relates the burning of a ship at sea, 
& the escape of those on board, describes their 
feelings in vehement language, & sometimes 
expresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 

(2) A room where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different purposes._-RUSSELL v. SMITH (1848), 
12 Q. B. 217; 17 L. J. Q. B. 225; 11 L. T. 
O. S. 286; 12 Jur. 723; 116 E. R. 849. 





Annotations :—ds to (1) Apld. Clark v. Bishop (1872), 25 
& Pavilion Co., [1895] 2 Q. B. 429. 
§ 9 J. C. 


Distd. Fuller v. Blackpool Wintor Gardens 
efd. Matton v. Kean 
As to (2) Consd. Wall ». 

Q. B. D. 727. Apld. 
D.79. Generally, Refd. Lac 


e . ° y 
vw. Rhys. (1864), 4 B. & 8S. 873 ; Edwardes v. Cotton (1902), 
19 T. L. R. 34. 


111a. —— Wolf-cub head for Boy Scouts’ pole -— 


1911 Act, s. 22.]—Apart from 1911 Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
‘‘features of shape, configuration, pattern, 
or ornament applied to any article” of 
manufacture or artificial substance by an 
industrial process, & was therefore a design 
within Patents & Designs Act, 1907 (c. 29), 
s. 93, as amended by Patents & Designs Act, 
1919 (c. 80), 5.19, & consequently was capable 
of being registered under the Act of 1907 &, 
further, was not a design which was “‘ not 
used or intended to be used as a model or 
pattern to be multiplied by any industrial 
process,” it was by Copyright Act, 1911 
(c. 46), s. 22, excluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In an action by pltfs. for infringement of 
copyright which they claimed in the model, 
against the defts. who admittedly had copied 
& reproduced the model :—Held: for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a design under 
the Patents & Designs Act, 1907 (c. 29), the 
pction failed. 

Semble: if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 


law the model was capable of registration, 
since, relying upon that view, they abstained 
from making any inquiries whether copy- 
right in the model was claimed.—PyTRAM, 
Lrp. v. MODELS (LEICESTER), Lrp., [1930] 
1 Ch. 639; 09 L. J. Ch. 881; 143 L. T. 227; 
46 T. L. R. 290. 


118a. Adaptation of old play—Original musical 
composition.|—1911 Act has extended the 
protection of copyright, & there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pitf. composed music for an opera which 
was an adaptationof an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pitf. complained that defts. were passing 
off these records as records of pltf.’s music :— 
Held: defts. had borrowed from plté.’s 
work in a way which was more than mere 
coincidence, & had infringed pltf.’s copy- 


Vol. XUI.—Copyright. Cases 11la—226. 


right.—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co. (1923), 67 Sol. Jo. 790. 


Annotation -—Refd. Samuelson v. Producers Distributing 


Co. (1931), 48 R. P. C. 447. 

119. Add. Annotation :—Refd. Austin v Columbia 
Graphopbone Co (1923), 67 Sol. Jo. 790. 

120. Add. Annotations :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474; Thomp- 
son v. Warner Pictures, [1929] 2 Ch. 308. 

125. Add. Annotation :—Reftd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller 
General of Patents (1926), 44 R. P. C. 38. 

188. Add. Annotation :-—Apld. Sinanide v. La 
Maison Kosmeo, (1928) 139 L. T. 365. 

‘‘ Official Guide ’’ — Protected.]— 
REvTER’s TELEGRAM Co., Lrp. v. INTER- 
NATIONAL Gutpp Synpicate & INTER 
eee IcXPREsS, LTD. (1893), 37 Sol. Jo. 

oe 

187. Add. Annotation :—-As to (2) Folld. Ridgway 
Co. v. Hutchinson (1923), 40 R. P. C. 335. 


135a. 





Part IIl.—Publication. 


151. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


164. Add. Annotation :—As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 


165. Add. Annotation :—Folld. Falcon v. Famous 


Players Film Co., [1926] 2 K. B. 474. 


180a. What documentary evidence admissible— 
Letters—From author’s agent to assignee of 
performing rights.|—FALCON v. Famous 
PLAYERS Firm Co., Lrp., No. 16a, ane. 

180b. ——— Entry in register at Stationers’ Hall 
— Entry incorrect.]—-FaALcon v. FAmovus 
PLAYERS F'tLm Co., Lrp., No. 16a, ante. 


Part IV.—Ownership. 


190. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


194. Add. Annotations :-—Consd. Macmillan v. 
Cooper (1923), 938 L. J. P. C. 113. Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 483. 


196. Add. Annotation :—Apld. Black v. Stacey, 
[1929] 1 Ch. 177. 


By compiler of book of reference— 
From information received from biographees.| 
—Where the compiler of a biographical book 
of reference receives from the biographces 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information.— 
A. & ©. Back, LTp. v. CLAUDE STACEY, Lap., 
[1929] 1 Ch. 177; 98 L. J. Ch. 131; 
L. T. 402; 44 T. L. R. 347. 

197a. Automatic writing by medium.]—A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 


196a. 





PART IV. SECT. 1, SUB-SECT. 2.—A. 


sl. Contract of service—-What amounts 
fu.J—B. was engagod as an “ artist 
contributor ’’ to a newspaper under 
agreement to supply each week certain 
drawings at a weekly remuneration, 


& regu 


accep 


140. 


to comply with all orders, directions 
ations of the co. to 

conduct himself, & to ref 
divwging the co.’s affairs or from <A 1912.—S 
engagement in any under- 
taking in competition with the co. :— 


Deft. was present ut some of the séances & 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one :— 
Held: pltf. was the sole owner of the copy- 
right.—CuUMMINS v. Bonp, [1927] 1 Ch. 167; 
76 L. J. Ch. 81; 136 L. T. 368; 70 Sol. Jo. 
1003. 

198. Add. Annotation :—Refd. Samuelson v. Pro- 
ducers’ Distributing Co. (1931), 146 L. T. 37. 

205. Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

206. Add. Annotution :—Refd. Sasha v. Stoenesco 

(1929), 45 T. L. R. 350. 
_ -.}—SasHa, Lrp. v. Sro- 

ENESCO (1929), 45 T. L. R. 350. 

210. Add. Annotation :—Refd. Sasha v. Stocnesco 
(1929), 45 T. L. R. 350. 

211. Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

226. Add. Annotation :—Generally, Refd. Drabble 
v. Hycolite Manufacturing Co. (1928), 44 
T. L, R. 264. 


2062. 








Held: B. was omployed under 
roperly ou ‘contract of service” within 
sect. 5 (1) (0) of the Sched. to Copyright 

ct NEWSPAPERS, LTDb. 
) 28S. R. N.S. W. 
W. N. 126.—AUS. 


from 

9 e UN 
vo WHIPPIE ane 
473; 45 N.S. W. 


Cases 229a—305a. 


229a. Sketches for advertisement show cards— 


247. 
251. 
254. 


256. 


268. 


275. 


278. 
289. 


290a. ee 


294. 


302. 


Ordered by & made for advertiser for valuable 
consideration—Design not registered under 
Patents & Designs Act, 1907 (c. 29).]—Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot & pierrette 
respectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow; the colour of the lettering of 
defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.’ 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright :—Held: (1) under 1911 Act, 
s. 5 (1) (a), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 


Part V.—Assignment, 


Add. Annotation :-—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 I. J. K. B. 251. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. KY B. 251. 
Add. Annotation :—As to (1) Consd. Per- 
forming Right Soc. v. London Theatre of 
Varieties, [1924] A. C. 1. 

Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


After this case add ‘“‘ Assignment on bank- 
ruptcy—--Bankruptcy Act, 1914 (c. 59), s. 60 
—Whether applicable to winding up.]—WSee 
COMPANIES, Nos. 640¥a, 6409b, ante.” 

Add. Annotation :—Refd. The Lord Strath- 
cona, [1925] P. 1438. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

Rights of assignee as to mechanical 
performance.|—-Where the author of a 
musical work has made an assignment of his 
rights in the work before July 1, 1912, the 
exclusive right conferred upon him by 
1911 Act, of making or authorising the making 
of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances.— 
THOMPSON v. WARNER BROTHERS PICTURES, 
Lrp., [1929] 2 Ch. 308 ; 98 L. J. Ch. 427; 141 
I. T. 411; 45 T. L. RR. 553, C. A. 

‘Add. Annotation :—Retd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

Add. Annotations :—Consd. Me erv. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 543. 
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for, them for valuable consideration & were 


| “engravings ”? within that sub-sect. ; (2) the 


sketches were designs which were capabie of 
being registered under Patents & Designs 


~ Act, 1907, & as they were used or intended to 


be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, & as the 
sketches had not been registered as designs 
under the Act of 1907 pltis. could not 
succeed.—-CoNn PrLancK, Lrp. v. KOLYNOS 
INCORPORATED, [1925] 2 K. B. 804; 94 
L. J. K. B. 923; 133 L. T. 798. 


229b. Advertisemént-—Prepared by advertisement 


agent.|—-Where an advertisement agent 

repares an advertisement on instructions & 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser.—HAROLD DRABBLE, LID. v. 
HYCOLITE MANUFACTURING Co. (1928), 44 
T. L. R. 264; 72 Sol. Jo. 102. 


235. Add. Annotation :—-Refd. Messager v. British 


Broadcasting Oo., [1927] 2 K. B. 5438 


Licence and Royalties. 


| 
8 


305. Add. Annotation :—Consd. Messager v. British 


Broadcasting Co. (1928), 97 L. J. K. B. 251. 


305a. Grant of licence giving sole & exclusive right 


of representation-—Assignment.]|—Applt. was 
the composer of the music of a French opera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
applt.) & the authors of the opera (therein- 
after called ‘‘ the licencors ’’) of the one part 
& the proprietor of the theatre (thereinafter 
called ‘‘ the licencee’’) of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
& elsewhere ‘‘on the terms hereinafter 
mentioned,” the licencors granted the licencee 
the sole & exclusive right of representing the 
play in the U.K., America, & the British 
Colonies & Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt. ; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 
property of the licencors; that the licencee 
should pay to the licencors as royalties certain 
poe of the gross profits; that the 
icencee should keep proper books showing 
the gross receipts of the theatres at which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to them by a theatrical co., to whom on the 
death of the licencee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 


308a. 


at’ their studio in London. In an action 
by applt. against resps. for infringement of 
copyright :—Held: upon the construction 
of the agreement, (1) it operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area & was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a theatre, 
& the action failed.—MxssaGrus v. BRITISH 
BROADCASTING Co., [1929] A. ©. 151; 98 
ve Se 189; 140 L. T. 227; 45 T. L. R. 


308. Add. Annotation :—Refd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 
-}—Plitf. was the sole 
authoress of & owner of the copyright in a 
novel called ‘‘ The Scarlet Pimpernel.”’ In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pltf. & her husband, as authors, granted to 
defts. T., as theatrical managers, the right of 
production of the play during a then forth- 
coming tour, & at a first-class West Ind 
London theatre, for two years; & the agrce- 
ment further provided that if the production 
took place within that period then ‘the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Cunada in the play became theirs in- 
alienable, & they shall present it when & 
where they will within the countries afore- 
said,’’ paying to the authors 5 per cent. on 
the gross weckly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films:—Held: the _ entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play; & therefore pltf.’s 
action failed.--Barxsrow v. TERRY, [1924] 
2Ch. 316; 93 0. J. Ch. 607; 1382 L. T. 53. 











325b. -— 
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308c. Assignment of sole & exclusive right of repre- 


sentation—Includes right to broadcast.|— 
MESSAGER v. BRITISH BROADCASTING O0O., 
No. 305a, ante. 


325. Add. Annotations :—Generally, Refd. Falcon 


v. Famous Players Film Co., (1926] 2 K. B. 
a : i ee v. Warner Pictures, [1929] 


$25a. Whether labels must be 


capable of adhering to particular type of 
record.|—-Heid: when the copyright owner 
had supplied a maker of gramophone records 
with ‘“‘ adhesive labels’? within the meaning 
of Copyright Royalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
‘‘ adhesive labels’? in the Regulations could 
not be construed by implication to mean 
that the labels should be fitted to adhere & 
capable of adhering to any substance of 
which the maker might choose to manu- 
facture his records.—BoosEY & Co., LID. v. 
Goopson GRAMOPHONE REcoRD Co., Lro., 
[1930] 1 Ch. 448; 99 L. J. Ch. 192; 142 
L. T. 417; 46 T. L. R. 190; 74 Sol. Jo. 
89, C. A. 


Onus of proof that labels 
incapable of adhering to particular records. |- 
BoosEY & Co., Lrp. v. GOODSON GRAMO- 
PHONES ReEcorD Co., Lrp., No. 325a, ante. 


325c. Reproduction of two works in one volume. |— 


Vhere a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty ‘of 10 per cent. on 
the price at which he publishes the work ”’ 
is satisfied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word “ work ” 


includes ‘‘ works’”’ by Interpretation Act, 
1889 (c. 63), s. 1 (1) (b).—OSBOURNE v. 
Denr (J. M.) & Sons, Lrp., [1925] Ch. 369 ; 
94L. J. Ch. 308; 183 L. T, 362; 41 T.L. BR. 
419; 69 Sol. Jo. 590. 


Annotations :—-Folld. Falcon v. Famous Players Film Co. 
(1925), 42 T. LL. R. 91. d. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 


308b. ——  ——— -———.]—F ALCON v. Famous 
PLAYERS Firtm Co., Lrp., No. 16a, ante. 


Part Vil.—Crown Copyright. 


832a. Programmes prepared by British Broad- 332b. Telephone directory—Copyright in Post- 
casting Company—-Whether ‘‘ published by master-General.| — A.-G. v. COLMAN’S PUB- 
or under direction or control’? of Crown.]— LICITY SERVICE (1928), J'imes, Mar. 16. 
BriTisH Broapcastine Co. v. WIRELESS 3439, Writs, bonds and indentures — Grant 
LEAGUE GAZETTE PUBLISHING Co., No. 85a, vold.]—YARMOUTH (EARL) v. DARREL (1685), 


ante. 3 Mod. Rep. 75; 87 E. R. 48 


Part 1X.—Letters. 


855. Add. Annotation :—Consd. British Oxygen 864. Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. Co. v. Liquid Air, [1925] Ch. 383. 

360. Add. Annotation :—Consd. British Oxygen 866. Add. Annotation :—-Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. Co. v. Liquid Air, [1925] Ch. 383. 


PART V. SECT. 8. 


sm. Gramophone records—-Owner of conan in work on one side unknown --Division of royalties due.;—-ALBERT v. 
QRAMOPHONE Co., Lin. (1927), 28S, R. N.S. W. 70.—AUS8. 


Cases 367a—3894a. 


367a. ——-~ 





./-A. brought an action against 
B., the editor of a newspaper, for stating in 
his paper that pltf. was the author of a 
certain libellous article which had appeared 
in the paper. To this action B. pleaded by 
way of justification, that the matter from 
which the article had been drawn up had 
been furnished by pltf. in letters written to 
him by deft. Upon the action coming on for 
trial, deft. submitted to a verdict of 40s. in 
favour of pltf. Deft. afterwards showed 
some of the letters to third persons. Upon 
a motion before answer, to dissolve an in- 


Part Xla.—Application 


See 1911 Act, ss. 25-28. 


389a. Irish Free State.J—(1) As by 1911 Act, 


8. 25 (1), that Act extended throughout His 
Majesty’s dominions, except to a self- 
governing dominion which did not adopt it, 
& s. 35 (1) restricted the meaning of “ self- 
governing dominion” to the dominions 
which are therein specifically named, Ireland 
not being included, the Act was in force in 
the Trish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
effect until it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not be affected by the repeal, 
preserves rights the inception of which was 
before that date although they have been 
assigned after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong in holding that the appel- 
lants were not entitled to any remedy in 
respect of an infringement in 1926 of their 
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junction which pltf. had obtained to restrain 
he publication & production of the letters, 
the ct. refused the application; more 
especially as upon the motion for the in- 
junction pltf. had produced an affidavit to 
the effect that the verdict was taken under an 
arrangement that the letters should be 
delivered up, which affidavit was not suffi- 
ciently contradicted on the motion to dissolve. 
—PALIN v. GATHERCOLE (1844), 1 Coll. 566 ; 
4L. T. O. S. 251; 63 BE. BR. 5465. 


Annotation :—Consd. Philip v. Pennell, [1907] 2 Ch. 577. 


to British Possessions. 


rights under 1911 Act, advised that the 
judgment should be discharged only so far 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by the 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted in the Irish 
Free Sta‘e, provided by sect. 4 that no 
remedy or relief should be granted in respect 
of any infringement which had there taken 
place before the passing of the Act. 

(2) A local authority commits an infringe- 
ment under 1911 Act, s. 2 (1), if a band 
which it has engaged to perform in public 
plays, without consent, copyrighted musical 
works which are included in a programme 
approved by the local authority, & the per- 
formance is for the ‘ private profit’? of the 
local authority, within sect. 2 (3), although 
any profit resulting will be applied to the 
relief of ratepayers.—PERFORMING Riaur 
Society, Lrp. v. Bray URBAN DISTRICT 
CounciL, [1930] A. C. 377; 99 L. J. P. C. 
116; 143 L. T. 97; 46 T. L. R. 359; 74 
Sol. Jo. 284, P. C. 


Part XII.——Registration. 


To the cross-references in this Part add To prove first performance of dramatic work 
as follows :— fn England.|—See No. 16a, ante. 
Effect of—Admissibility of entry in register— 


Part XIIl.——Infringement. 


394a. Knowledge of infringement — Whether defence.|—Sce No. 47, ante; Nos. 506. 539, 





material.}—Fatcon v. Famous PLAYERS 540, 541, 557, post,’’ read ‘ ——.|— 
Fitm Co., Urp., No. 16a, ante. See, also, No. 47, ante; Nos. 506, 539-541, 
After this case for “As to knowledge as a 557, post.” 


PART XI when a newspaper article, of the class PART XII. 

: which is the subject of oti he hoa 1 opyright Act 
_bh.. Effect of Canadian written by a British subject first 1921 (c 24), 8. 39 (2) tas his 
OP On Act on rights of British ublished in His Majesty’s Dominions pPoprormine RIGHT Sone . Rintoca 
subject.|--In the case of a British sub- 3 reproduced in a Canadian newspaper, PLAYERS CANADIAN CORPN ° [1929] 
ject, whether resident in Canada or without the consent of the author or A.C. 456: 98 Ld. P.C. 70: 140 L.T 
not, the protection which he is given the assignee, if any, of his rights, even @¢7. 45 TT RL 932 P.C.—-CAN. 
Ere Sipe, Wass Geen ee Hen cee Pee SS ame un aRor, 4, SUBMED 

~ 8. Cz, » ls not dependent upon e Berne Convention because no notice 5 

or qualificd by the provisions of the expressly forbidding its reproduction PART XIII. SECT. 1, SUB-SEOT. 1. 
Revised Convention of Berne of 1908, has been given.-—GRIBBLE.v. MANITOBA o i. No infringement—If works 
to which, & the protocol thereto of FREE Press Co., LTp., |1931] 3 W. W. roduced independently.)|-—DEEKS 2. 
1914, Canada gavo its adherence in WR. 570; [1932] 1 D. L. R. 169; 40 ELLA, [1930] 4D.L. RH. 613; affd., 
1923, Therefore there is infringement Man. L. R. 42.—CAN. {193114 D. 7... 513; O. R. 818.-- CAN. 
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894b. Authorising publication of unpublished work 
—Sale of rights in manuscript.}—To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sa e, is is ‘‘ to 
authorise ” the printing & publication within 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
parson affecting to give the authority on his 
ena —Evans v. Hunron (B.) & Co., 
Lrp. (1924), 181 L. T. 584; 40 T. L. R. 489; 
68 Sol. J o. 616. 
Annotation : — Apprvd. Falcon v. Famous Players Film Co., 
[1926] 2 K 

See, also, Nos. 489a, 489b, 489c, 510, post. 
398a. By manufacturer—Of letter written by 
rival manufacturer—Covering letter of 
criticism. }— BRITISH oe Oo. v. LIQUID 

Arr, Lrp., No. 48a, a 


408a. -]—SINANIDE v. LA MAIsON KosmeEo, 
No. 48b, ante. 


414, Add. Annotation :—Refd. Performing Right 
ae a London Theatre of Varieties, [1924] 








420a. Book of selected essays—Second book of 
selected essays including essays in first oe 
—Pitfs. were the publishers of, & owners 0 
the copyright in, a book entitled “ Hazlitt’s 
Selected Mssays,’” edited by G. S., which 
included thirteen essays & notes on the 
essays. Defts. published & sold a book 
entitled ‘“‘ Hazlitt’s Selected Essays, Rdition 
Hollingworth’? containing twenty of such 
essays, including the thirteen selected by 
G. 8S. :—Held: there was no infringement of 
copyright.—CAMBRIDGE UNIVERSITY PRESS 
v. UNIVERSITY TUTORIAL PREsS (1928), 45 


R. P. C. 335. 
426a. -.}—MAcMILLAN & Co. v, COOPER, 
‘No. 92a, ante. 


441. Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

442, Add. Annotation :—Refd. Macmillan  v. 
Couper (1923), 938 L. J. P. C. 118. 


451. Add. Annoltalion :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 548. 

483. 4dd. Annotation :—Refd. Harms (Incorpor- 
ated) v. Embassy Club (1926), 43 T. L. R. 21. 


Berks XIII. SECT. 1, SUB-SECT. 4. of pitf.’s 


copyright. 


Vol. XII.—Copyright. Cases 394b--489a. 


In public— What amounts to.}—The 
question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.—Harms IN- 
CORPORATED & CHAPPELL & Co. v. MARTANS 
Cius, [1927] 1 Ch. 526; sub nom. Harms 
INCORPORATED v. EMBASSY CLUB, LTD., 96 
L. J. Ch. 84; 1386 L. T. 362; 43 T. L. R. 21; 
Bh Sol. Jo. 1219, C. A. 


-— Rel, , Messager v. British Broadcasting OCo., 
AnOoT 2 K.B 


483b. Broadcasting.]—To broad- 
cast an opera by wireless telephony is to 
‘* perform ”’ it ‘fin public’ within 1911 Act, 
s. 1 (2).—MESSAGER v. BRITISH Broap- 
CASTING Co., [1927]2 K. B. 543; 97L. J. K.B. 
65; 1387 L. T. 810; 43 T. L. R. 818; reved. 
without touching this point, [1928], 1 K. B. 

660 C. A.; [1929] A. C. 151, H. I. 


‘For private profit ’’-—Local authority 
engaging band.] —- PERFORMING RIGHT 
Society, Lrp. v. BRAY URBAN DISTRICT 
CounciL, No. 389a, ante. 


484. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


——,}—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co., No. 118a, ante. 


489a. By authorising performance—Director of 
theatrical syndicate with power to prevent 
performance.|—Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro- 
ducers of plays at a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment :—Held: since on the facts the second 
deft. had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him.—- 
PERFORMING RiagHT Sociery v. CIryL 
THEATRICAL SYNDICATE, [1924] 1 K. B. 1; 


488a. 





meee 





488c. 





488a. 


Gramophone those works by reproducing them from 


i. cat performance—Permitting 
ry of entertainment to be used. 
A ppit. corpn. let its town hall to 
far a series of four vocal concerts. 
lesp. informed BRPI. that a s0 
in which resp. rag e copyright yous 
be sung without its authority in t 
town hall at monica given by The 
song was sung at two concerts. ediing 
did nothing beyond acknowle 
the receipt of the information :—H 
no inference should be drawn frat 
applt. ‘‘ permitted *’ the song to be 
sung, & therefore there was no infringe- 
ment of copyright within Copyright 
Act, 1911 (0. 18), Be 2 (3).— CORPORATION 
Or Criry OF ADELAIDE v. Pe heemmags oe 
PERFORMING RIGuT 
ae ey is. R, TBs 1928) Pree 
486 1. By mechanical contrivance— 
Consent to manufacture.}— Deft. applt. 
made certain gramophone records in 
New South Wales of a song in which 
pltf."s copyright existed, & which, 
apart from Copyright Act, 1912, 5. 19, 
would have been an infringement 


records of the song in which pltf.’s 
copyright existed bad been made in 
Kngland, & also in America with ane 
consent of the owner of the copyrpnt 
before the alleged infringement 
South Wales :—Held: proof of the 
consent given by pltt. resp. to the 
manufacture of contrivances in England 
was sufficient to satisfy the condition 
imposed by British Copyri ae Act, 
1911, a (2) (a); asa 
Act, 1 2, brings into force in Australia 
bt Act, 1911, & con- 
soquently, e making of contrivances, 
he Eannent of the owners of the 
co THERE. in any part of the area to 
which the Act applies, releases the 
work throughout the area of the 
o persion. of the Act. pet aetna 
ee Frist INCORPORATED, 
figbary LR. 420; 40 AL. Th 196; 
Hiker Argus L. R. Q57: affd., 41C. L. Nn. 


ope 4 -— Broadcast records.|\— 
Pltf. was the owner of the orming 
right in certain musical wor With- 
out the authority of pitf. “deft. +» & 
wireless broad co., broadcast 


ll 


gramophone peers & pianola rolls :— 
Held: deft. thereby committed 
an fab eemente of pitf.’s copyright in 
the musical works.—AUSTRALASIAN 
PERFORMING RIGHT ASSOON,, LTD. v. 
8DB Ser Trae Ra Co. PROPRIETARY ‘ 
LTD., he Lae . L. R. 1073; [1929) 
Argus L. h,. 109.—AUS. 


4881. By sale of records.}—Gramo- 
phone gta ear which infringe copyright 


are ne ae copies’ of a work 
win Imperia ght Act, 1911, 
: . HoFFNune & Co., 
rp. 1921), 22 8S. R. N. S. W. 75; 
3Y N. es Ww. e N. 5 AUS. 


so. By broadcasting.}-—Defts., who 
carried on, for reward, the business of 
broadcasters, included in their pro- 
gramimnes,caused to besung by vocalists 
in their stndio & broadcast, certain 
musical works, of the copy ret in 
which pltf. was the owner :—Held : 
defts. had infringed pltf.’s copyright.— 
CHAPPELL & Co., LTD. v. ASSOCIATED 
Ravd10 Co. OF AUSTRALIA, LTD., [1925] 
V. ~L. R. 350; 47 A. TL. b. 12; 31 
Argus L. R. 297.-—AUS, 


Cases 489a-——523b. ENGLISH AND Emprre Dicsest SuPPLEMENT. 


92 L. J. K. B. 811; 129 L. T. 653; 389 
T. L. R. 460; 68 Sol. Jo. 88, CO. A. 


Annotations :-——-Consd. Evans v. Wulton (1924), 131 L. T. 
434. Refd. Performing Right Soc. v. Mitchell & Booker, 
[1924] 1 K. B. 762; Faleon v, Famous Players Film Co. 
(1925), 42 T. L. KR. 91. 

489b. Effect of 1911 Act, s. 1 (2).J—The 

word ‘ authorise’ in the above sub-sect. is 
superfluous, & there is nothing in the sub-sect. 
which cuts down the liabilitv under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the hall that ‘‘ only such 
music as may be played without fee or licence 
is allowed to be played in this halJ.”” On 
one occasion the band played certain music, 
the copyright of which belonged to pltifs., 
without pltfs.’ licence; but defts. did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction :—Held: on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright; & pltfs. 
were entitled to damages & an injunction.— 
PERFORMING Riegut Socrery, Lrp. v. 
MITCRELL & BOOKER (PALAIS DE DANSE), 
Lrn., [1924] 1K. B. 762; 93 L. J. K. B. 306 ; 
13] L.'T. 243; 40 T. L. R. 308; 68 Sol. Jo. 539. 


Annotations :—Consd. Kvans v. Hulton (1924), 131 L. T. 
aoe Ref. anicon vt. Famous Players Film Co. (1925), 


489c. -—-~ Local authority engaging band. ]--PER- 

FORMING Riautr SocrEry, Lrp. v. BRAY 

Ursan District Councit, No. 389a, ante. 
See, also, Nos. 394a, 510, 510a. 

Add. Annotation :—-Refd. Harms . (Incor- 

porated) »v. Embassy Club (1926), 43 T. L. RR. 


ai. 





502. 


Room to which public admitted 
on payment—Ordinarily used for other pur- 
purposes. |— Russe. v. Smit, No. 99a, ante. 


Add. Annotations :—Consd. Harms (lIncor- 
porated) v. Embassy Club (1926), 43 
T. L.R.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 

Add. Annotation :—-Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

Add. Annotations :—Consd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. Ol. 


506a. 





507. 


909. 


910. 











510a. -}—FALcon v. FAMOUS Piayzrs Fim 
Co., -» No. 16a, ante. 
See, also, Nos. 394a, 489a, 489b, ande. 
513a. —~--—.]—Pltfs. were the publishers 


of a magazine, published in America at fre- 
quent intervals, called ‘‘ Adventure.” Defts. 
proposed to publish a monthly magazine 
called ‘“ Hutchinson’s Adventure Story 
Magazine.” In an action by pltfs. to restrain 
such publication :—Held: where any one 


adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as deseriptive of similar 
articles ; pltfs. had no monopoly of the word 
‘* Adventure,’’ & on the evidence no real con- 
fusion existed between pltfs.” & defts.’ 
periodicals.—RipGway Co. v. HUTCHINSON 
(1923), 40 R. P. C. 335. 


5238a. ——- Title of film.}-—(1) Pltfs. who were the 
trustees of the will of the late 8. H., the 
author of a play called ‘‘ The Younger 
Generation,’ brought this action to restrain 
defts., Film Booking Offices, Ltd. & Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film 
under the title ‘‘ The Younger Generation ”’ 
in such a way as to represent to the trade 
or public that such cinematograph film was 
a film version of the play by S. H. The play 
was first performed in Manchester in 1910, 
& in 1912 it was produced in London & 
subsequently was perfurmed at intervals by 
touring companies up to the commencement 
of the action. The play was published in 
1910 & the demand [or copies was still active. 
There was a continuing demand for the play 
in respect of amateur performances. Three 
films having nothing In common with the 
subject-matter of, & from their nature un- 
likely to be confused with, the pltfs.’ play 
had been shown in this country under the 
title ‘‘The Younger Generation’’ in the 
years 1913, 1915, & 1926. Defts.’ film was 
released for exhibition to the public in 
Sept. 1929 :—Held: the evidence fell short 
of establishing the fact that the title ‘‘ The 
Younger Generation’? used in connection 
with a film meant in the mind of the film- 
going public a film based on the play of that 
name by S. I. 

(2) Defts., Universal Pictures, Ltd., by 
their defence denied all liability to pltfs., 
& at the same time paid five guineas into 
ct. in satisfaction of any claim for damages 
& offered to submit to an injunction or to 
give an undertaking in the terms claimed by 
pltfs. Upon the undertaking being drawn 
up these defts. refused to pay pltfs. the costs 
of a motion for an interlocutory injunction 
which they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
costs in the action. The action against both 
defts. was dismissed with costs.—IoUGHTON 
v. Firm Bookxina OFFicses, Isrp. (1931), 
48 HK. P. C. 329. 

Annatation :---As to (1) Refd. Samuelson v. Producers Dis- 

tributing Co. (1931), 48 Lt. P.O. 447. 

523b. ——- ——-.]—Pltf., whose professional name 
was L. W., wrote a sketch which was first 
roduced under the title ‘‘ Washing a Car.” 

e sent it to G. C., a comedian, who thought 

he could improve it, & only left in eight 
passages of pltf.’s, the dramatis persone & the 
mise-en-scene. The sketch so altered was 
roduced, & after a time was called ‘' The 

ew Car.” In 1928 it was acted for six 
months by G. O., & in 1930 was acted by him 

at a Command Performance. Afterwards a 
pereetape appeared in a newspaper: “ The 
ing’s Enjoyment. ...It was George 
Clarke in Laurie Wylie’s capital sketch ‘ The 

New Oar ’ who first set the fun going.” Pltf. 

had received payment for the scenic righta of 
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the sketch. Defts. then made a film which 
in fact did not follow the lines of ‘‘ The New 
Oar,’’ but in May, 1930, they sent a notice 
to the newspapers: ‘ The man who made the 
Queen laugh, George Clarke, in ‘ His First 
Car.’ Come & see the talking version. 
A. P. D. O. Picture.” The writ was then 
issued by plt{. for damages for passing off & 
for an injunction ; defts. paid £5 into ct. in 
satisfaction of all claims. On a motion in the 
action defts. undertook not to repeat the 
advertisements until trial. Defts. shortly 
after giving the undertaking, made an 
announcement at a trade performance that 
their film ‘‘ His First Car ’’ had no connection 
with a sketch by Laurie Wylie entitled 
‘Washing a Car” or ‘‘The New Car.” 
Pltf. had parted with the performing rights 
of his sketch for five years from 1928. The 
judge held that pltf. was the owner of the 
copyright in the sketch ‘* The New Car,” & 
entitled to prevent defts. from passing off 
their film as a film version of that sketch. 
The injunction was not granted owing to 
what was said by the directors of deft. co. 
at the trial preventing its necessity, but an 
inquiry was ordered as to damages :—Held : 
in substance the sketch renamed ‘ The New 
Car” was the production of pltf., who was 
entitled to the copyright init; there had been 
an attempt to pass off & the action was 
rightly made a passing off action, &, though 
by what had taken place at the trial an in- 
junction had become umnecessary, plitf. was 
entitled to go to trial. The inquiry as to 
damages was not necessary, however, as the 
£5 paid into ct. was sufficient, having regard 
to the fact that pltf. had parted with his fihn 
rights for five years & that there had appeared 
shortly after the advertisements an account 
in the newspapers of the interlocutory pro- 
ceedings, & .having regard to the announce- 


Vol. -Oopyright. Cases 523b—694a 


ment made at the trade show. Decision 
affirmed, with the exception that the order 
for an inquiry as to damages was held to be 
unnecessary.-SAMUELSON v. PRODUCERS DIs- 
TRIBUTING Co., Larp., [1932] 1 Ch. 201; 101 
L. J. Ch. 168; 146 1. T. 37; 48 R. P.O. 
580, C. A. 

Add. Annotation :—Consd. Performing Light 
ee : London Theatre of Varieties, [1924] 
Add. Annotations :-—As to (1) Consd. Falcon v. 
Fainous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 782. 


536. Add. Annotation :—Refd. Osbourne v. Dent, 
[1925] Ch. 369. 

Joint tortfeasor.|--Where printers 
know that what they are printing is a piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damages to the persons whose copy- 
right is infringed.-—LAMB v. Hvans, [1895] 
W. N. 156. 

Add: Annolations :—-As to (1) Refd. Musical 
Performers’ Protection Assocn., J.td. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. As to:(2) Refd. Haynes v. Aldridge 
Colliery Co. (1923), 130 LL. TT. 282; Hughes 
v. Satchell (1925), 134 I... T. 938. Generally, 
Mentd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 
Add, Annotation :—Consd. Performing Right 
age v. Ciryl Theatrical Syndicate, [1924] 1 
<. B. 1. 

Add. Annotation :—Consd. Performing Right 
Soc. v. Ciry]l Theatrical Syndicate, [1924] | 
K. B. 1. 

560a. ----— Printer & person ordering pirated 

copies.|—TAMu tv. Iivans, [1895] W. N. 156. 


525, 


531. 


546a. 


548. 


553. 


555. 


Part XIV.—Remedies. 


601. Add. Annotation :—-Consd. 


Cooper (1923), 23 L. J. P. C. 113. 





635a. »}—MACMILLAN & Co, v. COOPER, No. 
92a, ante. | 
638. Add. Annotation :—Consd. Performing Right 


ne v. London Theatre of Varieties, [1924] 

A.C. 1. 

Add. Annotation :—Consd. Performing Right 

ae v. London Theatre of Varieties, [1924] 
.C. 1. 


642. 


644. 
L. J. K. B. 33; 1380 L. T. 450; 40 T. L. R. 
52; 68 Sol. Jo. 99, H. L. 


Add. Annotations :—Refd. Imperial Tobacco | 694a. 


Co. of India v. Bonnan, [1924] A. C. 755; 


PART XIII. SECT. 2. 


581 ii. —-— Of performing rights.)}— 
An assocn. was the registered owner of 
the perfo rights of two pieces of 
music, & pltf. in a suit to rostrain 
deft. from permitting the use of his 
hall for infringing copyrights. Another 

Itf. was the assignor of those rights, 


570 ii. 


ut there was no evidence that he was poe of the 
nfringed the copyright, & payment of 

the full price received b 

for all copies of the work which have 


the legal owner of the rem part 
of ae copyright :—Held : the assocn., 


Macmillan». | 


| 657a, —— 


| 670a. 


Add. Citations :—Affd., [1924] A. C. 1; 93 | 


Assocn, & J. Lest, INCORPORATED ¥, 
TURNER & SON (1927), 


2 
344; 44 N. 5. W. W.N. 76.—AUS. 


PART XIV. SECT. 2, SUB-SECT. 1. 
—-——.J-—-A person, 
copyright in a book has been infringed, 
is entitled to demand dolivery of all the 
copies of the offending work in the 


Drabble +. Hycolite Manufacturing Co. (1928), 
44T. L. R. 264. 

-}-——ASTRA-NATIONAI PRODUC- 
TIONS, Lip. v. NEO-ART PRODUCTIONS, LTD., 
[1928] W. N. 218. 

-——— After payment into court with 
denial of liability.|}—HouGHTON v. FILM 
BooKING OFFICES, LTD., Nu. 623a, ante. 








| 693. Add, Annolations :---Aslo (1) Consd. Preston v. 


Raphael Tuck, [1926] Ch. 667; Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L.A. 
485. 

Sale must be of work represented to be 
unaltered. |—-Pitf., the author of two original 





PART XIV. SECT. 3. 


sp. Under Copyright Act, R. S. C., 
1906 (c. 70).—-Pltf. seoking to recovor 
penaltiog under sect. 39 of the above 
Act cannot succeod if the ct. is satisfied 
that, in committing the act or the acts 
charged as an infringement of copy- 
right, deft. did not act ‘‘ with in- 
tent to evade the law.’-—NATIONAL 
BREWERIES wv. Parkapis, [1925] 3 
D. L. HK. 8753; [1925] 8S. C. R. 666; 
affy.. (1924) 1 D LL. R. 1082: 30 
R. In N.S. 429.---CAN, 


78. R.N.8. W. 


whose 


erson who has 


y such person 


DONALDSON, 


as owner of the performing 
righte, could maintain the suit.—- been sold.—BRABY vv. 
AUSTRALIAN ; ING Ricat [1926] App. D, 337.—S. AF. 
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Cases 694a—700a. 


drawings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 
which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pitf.’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed an injunction & penalties under 
sect. 7 of the above Act :—Held: to satisfy 
the sect. there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was madc 
either expressly or by necessary implication 
&® representation that the author was the 
author of the work in the form in which it 
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ENGLISH AND Empire Dicest SUPPLEMENT. 


was sold or published, & since, although 
there was in many of pltf.’s. productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed.— 
PRESTON v. RAPHAEL Tuck & Sons, [1926] 
Ch. 667; 95 L. J. Ch. 382; 135 L. T. 93; 
42 T. L. R. 440. 


700a. Under Dramatic & Musical Performers’ 


Protection Act, 1925 (c. 46)—Effect of Act— 


‘ No right of property given.}—Above Act 


does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it.—MusIcAL PERFORMERS’ PROTECTION 
Assocn., Lrp. v. British INTERNATIONAL 
Picrurss, Tp. (1930), 46 T. L. R. 485. 


Vol. XIII. Cases 1—152a. 


CORONERS. 


Part |——Status of Coroner and Coroner’s Court. 
1. Add. Annotation :—Generally, Refd. R. v. Divine, Ex p. Walton, [1930] 2 K. B. 29. 


Part I1l—Appointment and Removal of Coroners. 


14. After this case add :— 
——.]—See, now, Coroners (Amendment) Act, 
1926 (c. 59), s. 1. 


After this case add :— 
Trane Ne Coroners (Amendment) Act, 
1926 (c. 59), s. 4. 


Part I1V.—Remuneration and Compensation payable to 
Coroners. - 


37. In place of cross-references before this casc, 
‘* See, isle Coroners (Amendment) Act, 1926 
(c. 59), s. 5. 





After this case add :— 
.}+—-See note after No. 23, anfe. 


Part VI.—Deputy Coroners. 


108. To cross-reference before this case add ‘‘ See Coroners (Amendment) Act, 1926 (c. 59), ss. 9-11.” 


Part VIl.——Inquests. 


187. Before this case add ‘' See, now, Coroners 
(Amendment) Act, 1926 (c. 59), s. 13.” 


147. Add. Annotation:—As to (2) Refd. R. »v. 
ai Ex p. Margerison, [1926] 2 Kk. B. 
468. 


152a. Summoning ‘‘regular jurymen’’ — Im- 
proper. }|—(1) Semble: for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury, & 
privately investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, ‘‘ misconduct”? at common 
law, & ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), s. 6 (1). 

(2) Semble: the fact that at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn & 
sabes evidence at the inquest, was allowed 

point out to the jury where had been the 
marks in the roadway of the two vehicles 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which points the jury measured, is 


ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), 8. 6 (1). 

The ct. expressed the following opinions :— 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons are summoned time after time, is 
very objectionable, & is.contrary to the 
principle of the jury system. The practice 
of calling a small panel of “ regular jury- 
men,’’? whether or not it is illegal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of the 
vehicles. (5) But if he does so accompany 
the jury he should carefully abstain from any 
discussion of the case with the jury at such 
view. 

(G) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 

(7) There is no statutory requirement that 


PART V. SECT. 1, SUB-SECT. 3 A. may be directed es & executed by the is a deputy sheriff *Rronanna by the 





62 iv 
—If tho sheriff of a yur sdiction is a 


to adopt this Crown. 


coroner. The right 
—— Writ of flert facias.) Fmected by Sheriffs 1 W. W. R. 1021; 32 B. 58,— 


practice is not affec 


ILLIAMS . RICHARDS, ees 


deft., a writ of fl. fa. against his goods Act. sa. 8, 9, or by the fact that there CA 
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Cases 152a-——408. 


the depositions of a witness at the coroner’s 
ct. should be read over to him. The High 
Ct. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particularly if a witness, before ho signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done.—-R. v. DIVINE, 
Ez ». WALTON, [1930] 2 K. B. 29; 99 L. J. 
K. £ 433; 143 L. T. 235; 94 J.P. 129; 46 
T. L. R. 321; 28 L. G. R. 283, D.C. 


153. To cross-reference before this case add ‘‘ See 
Coroners (Amendment) Act, 1926 (c. 59), 
s. 14.” 

156a. -+-The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held.—R. v. HASLE- 
woop, Ez p. MARGERISON, [1926] 2 K. B. 
468; 95 L. J. K. B. 975; 186 L. T. 276; 90 
J.P. 158; 42 T. LL. R. 7463 70 Sol. Jo. 906 ; 
24 LL. G. R. 505, D. C. 


Sub-srcT, 4A.—VIEW OF PLACE. 


165a. Whether coroner should accompany jury. ]—- 
R. v. DIvinkE, £z p. WALTON, No. 152a, ante. 

165b. Duty of coroner—-Not to discuss case with 
jury at view.|—R. v. DIVINE, Fz p. WALTON, 
No. 152a, ante. 

165c. Presence of persons other than jury——Dis- 
cretion of coroner.|--R. v. DIVINE, Ex p. 
WALTON, No, 152a, ante. 


171a, ——-.J—- R. v. DIVINE, Ea p. Watton, No. 


152a, ante. 

180. For cross-reference befvre this case add ‘‘ See, 
now, Coroners (Amendment) Act, 1926 (c. 59), 
ss. 21~24.”’ 

186. Before this case add ‘ See, now, Coroners 
(Amendment) Act, 1926 (c. 59), s. 20.” 


PART VII. SECT. 4, SUB-SECT. 4. 
158 i. Essential to jurisdiction of 


began on Oc 1929, an inquiry 
into the death of a young woman who 
had from taking strychnine on 
Aug. 20, 1929. Her body had been 
subjected to a post-mortem examina- 
tion by the Govt. medical officer, & 
buried soon afterwards, without having 
been viewed by resp. At the inquiry, 
resp. was asked by counsel, on behalf 


inguest, since 


he had 


resp., & restraining him from proceed- 
oar teoteenat eee pa oe 

— Reg : e was material whether he ha 
rales a ae of tho poate, Feccived a written request to hold such 


independently of it; notwithstanding 
the abolition of the coroner’s jury by 
Inquests of Death Act, 1866, 8. 5, 
no jurisdiction to hold the 
inquiry except super visum corporis ; 
tled to prohibition. 


& appcet. was enti 
Ex p. O'CONNOR 


ENGLISH AND Emprre Digest SupPLEMENT. 


193. For cross-reference before this case, : 
ages Coroners (Amendment) Act, 1926 (ec. 59), 
s. 15.” 

237. Add. Annotations :—As to (5) Refd. R. v. 
Divine, Ex p. Walton, [19380] 2 K. B. 29. 
As to (6) Refd. R. v. Divine, £zx z: Walton, 
[1980] 2 K. B. 29. As to (7) Refd. R. v. 
Divine, Ex p. Walton, [19380] 2 K. B. 29. 
Generally, Refd. R. v. Haslewood, Ex p. 
Margerison, [1926] 2 K. B. 468. 

308a. Coroner present during jury’s deliberations. ] 
—At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour :—Held: in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district.—R. v. Woop, Ea p. 
ANDERSON, [1928] 1 K. B. 802; 97L. I. K. B. 
118; 188 L. T. 224; 91 J.P.185; 447. LR. 
23 25 L. G. R. 601; 28 Cox, C. C. 446, 


Annotations :—Consd. R. v. Divine, Hz ». Walton, 13980) 2 
K. B. 29. Refd. Hobbs v. Tinling, Hobbs v. Nottingham 
Journal, {1929} 2 K. B. 1. 
308b. Private investigation by coroner & member 
of jury.}—R. v. Diving, Ex p. Warton, 
No. 152a, ante. 

310. Add. Annotation :—Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

313. Add. Annotation :—Refd. R. v. Divine, Ex p. 
Walton, (1930] 2 K. B. 29. 


xi. Other Cases. 

320a. Permitting constable to give information to 
jury at view.]—R. 7. Divinr, Ha p. WALTON, 
No. 152a, ante. 

345. After this case add :- -- 
To adjourn inquest until termination of 
criminal proceedings. ]-—See Coroners (Amend- 
ment) Act, 1926 (c. 59), 8. 20. 

As to insanity.}—e Pirrs, Cox v. 
KILSBY (1931), as reported in 47 T. L, R. 293. 

408. Add. Annotations :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284; Ke 
Pitts, Cox v. Kilsby (1931), 47 T. L. R. 298. 





403a. 





Power of coroner to tmprison for con- 
tempt.}—A coroner has power to 
imprison for contempt witnesses who 
refuse to testify when present at an 
inquisition held by him, even though 
they were not duly summoned or in auy 
way ordered to appear, but were 
brought nolens volens before him by 
the police when In their custody after 
being arrested without warraut.—R. 
©. LITTLE, R. 0. MILLER (Man.), [1926 

W. W. R. 762; 46 Oan. Crim. Cas. 
136.—CAN, 


uiry :—-Held : 


iction arose 


of a subpcenacd witness, whether he 
had received a request in writing, but 
refused to give any such information. 
Upon application by the witness in 
question for a prohibition directed to 


-~R. v. STaAIntes, £2 
ere S. R.(Q.) 142; 2490.5. P.19.— 


PART VII. SECT. 4, SUB-SECT. 6. 
sa. Refusal of witness fo testify— 


16 


PART VII SECT. 5, SUB-SECT, 5.— 
A. (b) v. 
n. Road now ‘“‘ 308a i.’* 


Vol. XI1.—Corporations. Cases 41—345a. 


CORPORATIONS. 


Part |.—Nature 


Add. Annotations: — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517; 
Metropolitan Meat Industry Board v. Sheedy, 
(1927] A. OC. 899. 

Add. Annotations :—Refd. Everett v. Griffiths, 
(1924] 1 K. B. 941; Aylott v. West Ham 
one a co v. West Ham Corpn. (1926), 


138a. -}—A legacy was given to the 
Provost & Fellows of Queen’s College. The 
proper name of the corpn. was ‘‘ The Provost 
Scholars” :—Held: the Provost & 
Scholars were entitled.—QUEEN’s COLLEGE, 
OxrForpD v. Surron (1842), 12 Sim. 521; 
11L. J. Ch. 198; 6 Jur. 906; 59 E. R. 1238. 


176. Add. Annotations :—Distd. Houghton v. Not- 
hard, Lowe & Wills, [1927] 1 K. B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, {1924] 1 K. B.775; Liggett 
ae) v. Barclays Bank (1927), 137 L. T. 


41. 


79. 





eat 





179.:Add. Annotations :—Consd. Lloyds Bank v. 


and Attributes. 


Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Bottomley v. Bannister (1931), 101 L. J. 
K. B. 46. 
181. Add. Annotations :—Apld. Kreditbank Cassel 
G. M. B. H. v. Schenkers, [1927] 1 K. B. 826. 
Folid. South London Greyhound Race- 
courses, Ltd. v. Wake (1930), 74 Sol. Jo. 820. 
Refd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 587. 
After this case add 
~. -—See, also, COMPANIEs, 
No. 1794a, ante. 


After this case add :—— 

Presumption of due execution of deed. }-—See 

Law of Property Act, 1925 (c. 20), s. 74. 

182a. ——-— What amounts to deed——Share certifi- 
cate.|—SoutH LONDON GREYHOUND RACE- 
COURSES, Lip. v. WAKE, [1981] 1 Ch. 496, 503. 

190. Add. Annotation :—Refd. Stoke Newington 

B. C. v. Richards (1929), 45 T. L. R. 650. 


182. 


Part Il.—Creation of Corporations. 


248. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

265. Add. Annotation :-—-Refd. Mackenzie-Kennedy 


v. Air Council, [1927] 2 K. B. 517. 

304. Add. Annotation :—Refd. Re British Celanese, 
Ltd., Patents (Nos. 326777 & 326778) (1932), 
49 R. P. C. 283. 


Part Ill_—The Members. 


326. Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


826a. S.P.—BROWNSCOMBE v. JOHNSON (1898), 78 
L. T. 265; 62 J. P. 826; 19 Cox. C. C. 25; 14 
T. L. R. 328 D.C. 


327. Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


340. Add. Annotations :—Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
a las Workers’ Union (1923), 129 


340a, —.}—Trade Union Act, 1871 (c. 31), 
8.14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, ‘“‘ under proper conditions.” That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 


PART IJ. SECT. 1. 


iv. -———.}-—Tho effect of incorpor- 
ating a number of persons into a body 
corporate is to make that bod 
porate a separate Jegal entity 


persona. 
The juridical conception of a body 
corporate under the Indian law is not 
t from that under the Knglish 
law.—HakigaR Prasap v. DAnst 
a (1932), I. L. R. 11 Pat. 174,.— 


cor- 
or 


51 Bom. 749.—I 


sf. C 


PART I. SECT. 2, SUB-SECT. 2. 

sa. Miner’s union.|]—CENTRE STAR 
MINING Co., LTD. v. ROSBLAND MINERS’ 
UNION (1902), 7] B. C. R. 190.—CAN. 


PART I. SECT. 2, SUB-SECT. 3. 


sd. Sheriff-—-Of Bombay.}—Held: not 
& vorpn. sole.—BoMBAY (SHERIFT) v. 
HUKMOS! rites Co. (1926), 1.L. RB.  palities—Under 


PART I. SECT. 4, SUB-SECT. 5.—C. 
onviction. }-—A. 


should not be objectionable to the union on 
personal grounds, & should undertake not to 
disclose the information obtained bv him 
except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mal , & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union.—DoppD_ v. AMATHD MARINE 
WoRKERS’ UNION, [1924] 1 Ch. 1163; 93 
L. J. Ch. 100; 129 L. T. 819; 40 T. L. R. 
44; 68 Sol. Jo. 117, C. A. 
Trade unions generally, see TRADE & TRADE 

UNIONS, 

345a, —— ——~. Dopp v. AMALGAMATED MARINE 
WorkEsRs’ UNION, No. 340a, ante. 


convicted of an offence only under 
the exact name which it legally 


r,ossesses..— KR.  v. PELISSIERS, TD., 
[is26) 1D. i. R. 574; [19%96) 1 
. WwW. RR. 1893 45 Can. Crim. Cas. 


161; 35 Man. L. R. 404.—GAN, 


PART II. SECT. 3, SUB-SECT. 1. 
sg. Commissions created by munici- 
New Brunawick Electric 
Power Act, 1920.}—StT. JOHN POWER 
COMMISSION v. NEW System LAUNDRY, 
Lrp. (N. B.), [1928] 2 D. Ll. R. 661.— 
corpn. can be CAN. 
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Cases 416-—-86]1a. 


416. Add. Annotation :—Refd. Cotter v. National 474. Add. Annotation :—Refd. Cayzer, 


Union of Seamen, [1929] 2 Ch. 58. Board of Trade, [1927] 1 K. B. 269. 


421. 
[1924] 1 K. B. 941. 


Add. Annotation :—Refd. Everett v. Griffiths, 


Part IV.—Officers. 


512. 


Dagenham U. D. C., [1929] 1 K. B 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Irvine v. 


Add. Annotations :—Refd. Short v. Poole 
Corpn. (1925), 42 T. L. BR. 107; i oeowe v. 


Part V.—Election to Corporate Office. 


583. 


For “ How tested—Not by mandamus directed 
against person elected.}’’ read “ How tested 


—Not by quo warranto directed against person 
elected. }” 


Part VI—Regulations and Bye-laws. 


631. Add. Annolutions :—Consd. A.-G. v. Denby, 
{1925] Ch. 596; Roberts v. Hopwood, [1925] 
A. C. 578. Apid. Everton v. Walker (1927), 
137 L.T.594. Refd. Owner v. King (1922), 128 


700a. 


& Ald. 438. 


L. T. 307 ; Mills v. L. C. C. (1924), 41 T. L. R. iti 


122; 
T. L. R. 107. 


652. Add. Annotation :—Refd. Everton v. Walker 


(1927), 137 L. T. 594. 


691. Add. Annotation :—-As to (1) Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 


K. B. 98. 


794. Add. Annotation :—Refd. Neuschild v. British 
Equitorial Oil Co., [1925] Ch. 346. 

annual subscriber--- 

What amounts to payment.j—-By the rules 

of an infirmary, which is a voluntary assocn. 

supported by voluntary contributions, for 

the purpose of providing medical advice & 


861a. Validity—-Proxy by 


PART IV. SECT. 2, SUB-SECT. 2. 


sh. Proceeding by corporation against 
former member-——TV hether maintainalhle.] 

—'wo of defts. & another were duly 
elected school trustees in Oct. 1873. 
In Dec. defts., without the concurrence 
of the third trustee, removed the school 
house from its then site. In June 
1874. the comrs. of schools dismissed 
the three trustees, & appointed three 
others. Tho newly appointed trustees 
brought an action of trespass against 
the two trustees who had removed the 
school house, & their servants, for 
such removal:—Held: no action 
would lie at their suit against deft. 
for acts committed during their term 
of office.—ScHoOOL S&cTION 16 TRus- 
TEES v. CAMERON (1877), 11 N. 8. R. 
(2 R. & C.) 328.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2.—A. 


631 i. T'cst of reasonableness—General 
rule.|—KMivery bye-law, whether made 
under a power to prohibit or a power 
to restrain or a pewer to regulate, must 
contain adequate information as to 
the duties of those who ure to obey It, 
& such inforination niust appear from 
the byc-law itself a B v. CITY OF 
BRIGHTON, [1928] V. L. ie ; 49 
A. L. aoe 249 ; [1928] roe 'L. E t. 209. 


—AUS. 


R. v. Roberts, Hz p. Scurr, [1924] 2 707a. 
K. B. 695 ; Short v. Poole Cerpn. (1925), 49 


(1766), 4 Burr. 1951 ; 


Annotations :—Apid. York Corpn. v. 
B. & Refd. G 


— ——- —.|—Ss 


B. & Ad. 465 ; 


-.|—WooLLEY v. IDLE 
98 E. Rh. 16. 


Welbank (1821), 4 
Graves v. Colby (1838), 9 Ad. & El. 


HAW v. Pore (1831), 2 
109 E. BR. 1215. 


736a. ———.]|—-CLARK’S CASE, No. 751, post. 


770a. Presumption of—From non-observance.|— 


A.-G. v. MIDDLETON (1751), 2 Ves. Sen. 327 ; 


135. 


28 H.R. 210, L. C. 


Annotations :—Refd. 
4 Bro. C. O. 165; 


A.-G. v. Foundling Hospital es 
A.-G. v. Smythies (1836), 2 My. & 


Part Vil.—Meetings. 


PART VI. SECT. 3, SUB-SECT. 4. 


7131. Whether oe -law void in toto.}-- 
A municipal bye-law may be good in 
part & bad in part.—-BROWN TRANSFER 
Co. v TOWNSHEND (Sask.), [1927] 1 
W. W. KR. 916.—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 


sk. Who may sue.J—Where the law 
resulting from the exercise of a 
statutory power to make a byc-law 

operates for the general nae ea of 
t e@ public at large, none but the A.-G. 
May sue in respect of its Breach, —_ 
A.-G. & LUMLEY v. T. S. Grtu & SON 
Pry., LTp., 19271 V. L. R. 22; (1927) 
Argus L. R. 223.—AUS. 


PART VI. SECT. 7. 


sl. Bye-laws made under statute— 
Not abrogated by repeal of atatute.j— 
A bye-law passed by the police comrs. 
of a city in 1915, admittedly valid 
when passed, provided that it should 
not be lawful for any person to oi - tf 
vehicle in the ‘‘ jitney bus sorvi 
for aa without being lHcensed a6. ta 
do. §S. had a ‘“‘ jitney ’’ licence, but it 
Seniesa on June 30, 1928. © con- 
tinued to o cee erate without a liconce, & 
was convicted of a breach of the bye- 
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assistance gratis, the medical officers are to 
be elected by the governors. 
subscribing one guinea or more annually is a 
governor during the continuance of his 
subscription ; on the occasion of the election 
of a candidate to the office of surgeon, all 
ladies, who are governors, subscribers of one 


Any person 


law. The comrs. had ceased to issue 
jitney licences, because of an Ontario 
Statute passed in 1927, validating on 
agreement between the city oon 

& a street railway co., which provided 
that the corpn. should not issue auy 
new jitney licences, & that existing 
licences should not continue in forco 
after June 30, 1928:—-Held: the 
validity of the bye-law was not 


Tp el Aas ie “SSHAWRA, {1929) 1 
Q Can. Crim. Cas. 267; 

63 O. L. A ea. —CAN. 
sm. Statute forbidding future byc- 


law—Haxisting bye-law_valid—Where no 
repeal of BA Ween RR. v. 
SHAWRA, [1929] 1 321; 50 
ean Crim. Cas. 267 ; Des 0. L. R. 158.-— 


PART VII. SECT. 2, SUB-SECT. 1. —C. 


gi. -—— Voting for_improper pay 
ment: ‘Municipal Act, P. S. See 
Meaning of “ any other purpose.) ~~ 
Woon »v. Wrrrineton, [1932] 2 
W. W. . 385; 4 DT. RR. 308. —CAN. 


PART VII. SECT. 3, SUB-SECT. 1. D. 


poe i, Afust be exercised in accurdance 
with conatttulion.J)—KalK v. BORASKI 
tonal )» 11926} 3D. lL. R. 916.~OAN. 


865. 


880. 


888. 


891. 


878 i. By strangers—~Ratenpayer-——In 
rio. )}-— OURN v. 


nla 
MoViIETY (1915) 
O. W. N. 633, 796: 21 D. L. R. 81.— 
GAN. 


guinea per annum, whose subscriptions are 
not more than one year in arrear, are allowed 
to vote by proxy, other governors voting in 
person ; all annual subscriptions become 
due on. Aug. 1, in each year. Pltf. was a 
candidate with two others at an election on 
Dec. 29, of a medical officer; a governor 
tendered proxies for him which were refused 
by the chairman, on the ground that they 
appeared by their dates to have been signed 
before the persons signing them had become 
subscribers. The proxies were signed by 
persons who each, about the time of signing, 
paid over one guinea as a first subscription 
to the infirmary, to the governor who 
tendered the proxies. Just before the meet- 
ing this governor gave the treasurer of the 
infirmary his cheque for the whole amount, 
the treasurer giving him a separate receipt 
for each guinea in the name of each person 
subscribing. The chairman declared one of 
the other two candidates elected, although 
pltf. would have the majority of votes, if his 
proxies had been received. The governor 


Part VIIl—Corporation 


Add. Citations :—sub nom. R. v. SANKEY, 
5 Ad. & El. 423; 6 Nev. & M. K. B. 839; 
6L. J. K. B. 255; 111 BH. R. 1226. 


Vol. XIUL.—Corporations. 


866. Add. Citations:—sub nom. R. vw. 


Cases 86la—902a. 


who tendered the proxies that same day 
stopped the payment of his cheque, but three 
days afterwards he paid the dmount to the 
treasurer. Pitf. ssoe-ge Neat entered the 
infirmary, & claimed the right to do the 
duties of medical officer. Defts., who were 
the chairman & honorary secretary of the 
governors, resisted his claim & used force 
sufficient to turn him out, for which pltf. 
brought an action for assault at a county ct. 
The judge found a verdict for defts., on the 
ground that the subscriptions of those 

crsons, whose proxies were rejected, had not 

een paid before the election, but reserved 
the question for the ct. on appeal :—Held: 
these facts constituted payment before the 
election by the persons whose proxies were 
rejected, but the validity of the proxies 
might depend upon the intention of those 
persons to be annual subscribers; also pltf., 
not having been in fact elected medical 
officer, could not question the validity of the 
election in this action.— WORTHINGTON v. 
HARGOOD (1873), 27 L. 'T. 786; 37 J. P. 484. 


Books and Documents. 


Add. Annotation :—Distd. Newington L. B. v. 
Eldridge (1879), 12 Ch. D. 849. 


RYE 
(Mayor), 2 Keny. 485; 06 E. R. 1253. 


Part IX.—Powers and Liabilities Generally. 


Add. Annotations :—Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
v. A.-G. for Ceylon, [1926] A. C. 147; Silver- 
man v. Imperial London Hotels (1927), 137 
L. T. 57; Guilfoyle v. Port of London 
Authority, [19382] 1 kK. B. 336; Hall »v. 
Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. 

Add. Annotation :--Refd. Wimbledon & 
Putney Commons Conservators v. Tuely, 
{1931] 1 Ch. 190. 

Add. Annotations :—Consd. A.-G. v. Walker- 
gate Press, Ltd.; A.-G. v. Bloomfield ; 
A.-G. v. Carlton (1930), 142 L. T. 408. Apld. 
Orpen v. Haymarket Capitol, Ltd. (1931), 


PART VIII. SECT. 3. 





ri. 
AL PRINTING ‘ 

33 0. L. It. 166; 7 
ation established 


898. Add. Annotation :—Apld. Orpen v. 


PART IX. SECT. 2, SUB-SECT. 1. 


Columbia Govern- 


British 

pet anal ae = 26 Oa 

tnclude rmy yavy erana in 

Canada (Victoria Unit)}—Branch associ- ‘“itected a 
J by corporation. }— 


145 L. T. 614. Refd. Davies v. Winstanley 
(1930), 47 T. L. R. 104. 


Hay- 
market Capitol, Ltd. (1931), 145 L. T. 614. 


902. Add. Annotations :—Consd. A.-G. v. Walker- 


gate Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. 
v. Carlton (1930), 142 L. T. 408. Refd. 
Suttle v. Cresswell (1925), 42 T. L. It. 75. 


———,J]—-A limited co. is not liable to 
the penalties prescribed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are Hable. They 
are, however, liable only for one penalty 
between them in respect of each offence 
committed.—A.-G. v. WALKERGATE PRESS, 
Lrp.; A.-G. vw BLOOMFIELD; A.-G. vw. 
CARLTON (1930), 142 L. T. 408; 94 J. P. 90; 
46 T. L. R.177; 74Sol. Jo. 106; 28 LG. KR. 
235; 29 Cox, C. C. 68. 





On Jan. 11, 1930, an Order in Council, 
called Samoa Seditious Organisations 
Regulations, 1930, was made under 
Samoa Act, 1921, s. 46, being primarily 

t an organisation known as 
tho ‘‘ Mau,’”’ which bad been creating 
very serious trouble in Samoa :—Held : 


PART IX, SECT. 1. 


sa. lixrercise of---Alust be by byc-law.) 
~- In Ontario, when a municipul council 
is acting under the Municipal Act, its 
powers must be exorcised by bye-law 
unless it is otherwise oxpressly 
authorised.—--DONOVAN v. BELLEVILLE, 
{1930] 3 D. L. R. 484; 65 O. L. it. 


R. «. Vicrorra UNIT (ARMY & Navy 
VETERANRB), [1921] 3 W. W. R. 5943 
66 D. L. R. 512; 36 Can. Crim. Cas. 
2853 30 RB. C. R. 248.—CAN, 


r ii. —— Liquor Act, 1912, s. 156— 
Includes corporation.|}—SMITH v. TRO- 
CADERO DANSANT, Lirp., [1927] S. R. 0. 
39 ; 21 Q. J. Ts 6.— AUS. 


zi Interpretation Act, 
1924—Jncludes company—Order in 
Council relating to summary offences.}—- 


19 


except in the particular sub-clauses of 
clause 3 of the regulations in which it 
wppears from the context that 
*“ person”? is to be read as meaning 
only a physical person, in the construc- 
tion of the Order in Counel) relating to 
offences punishable on summary con- 
viction the expression ‘‘ person *? must 
be construed according to the Acts 
Interpretation Act, 1924, as including 
& CO.—NELSON (0. z) & Co., LTD. v. 
POLICE, [1932] e Z. ry R. 337.-—-N.Z. 


Cases 908a—-986a. 


903a. - Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).}—The above sub-sects. are applicable 
to a corpn., because the words ‘ person of 
full age’’ are used throughout the new 
legislation in contrast with the word ‘“ in- 
fant,’’ & merely mean ‘‘ not being an infant,”’ 
so that they are appropriate to a corpn,—Re 
CAKNARVON’S (HARL) CHESTERFIELD SETTLED 
Estates, Re CARNARVON’S (HARL) HIGHCLERE 
SETTLED EstTatss, [1927] 1 Ch. 188; 96 
L. J. Ch. 49; 186 L. T. 241; 70 Sol. Jo. 977. 

Annotations :-—Retd. Re Alington & L.C. C.’s Contract, [1927] 

2 Ch. 253; Re Ogie’s S. E., [1937] 1 Ch. 229; Re Pediey, 
Wallace v. Wallace, [1927] 2 Ch. 168. 

903b. Sunday Observance Act, 1781 (c. 49).]-— 
A lmited co. can be the “ keeper” of a 
house, or a ** person managing or conducting 
an entertainment,’’ within Sunday Observ- 
ance Act, 1781 (c. 49), s. 1. But, where a 
co. has committed an offence against that 
sect., the directors are not liable merely 
because they are directors. Too make the 
directors liable under sect. 2 of the Act 
there must be evidence that in respect of a 
particular Sunday they acted as persons 
having the management of the house.— 
ORPEN v. HAYMARKET CaAprraL, Lirp. (1931), 
145 L. T. 614; 95 J. P.199; 47 T. L. RR. 
575; 75 Sol. Jo. 589; 29 L. G. RK. 615; 29 
Cox, C. C. $48. 

Local tramway Act.]—A local tramway 

Act authorised the Board of Trade to make 

bye-laws providing that engines should be 

brought to a stand af cross streets, & a 

penalty was imposed on any person offending : 

—~Held: tho word ‘“ person” included a 

co., & there was no contrary intention to that 

effect shown in the other words of the sect.— 

St. HELENS TRAMWAYS Co. v. Woop (1891), 

56 J. P. 71, D. O. 


Add. Annotation :—Consd. Re Gibbs & 
Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 
OO, 

Add. Annotation --—Refd. Curtis Moffat v:- 
Wheeler, [1929] 2 Ch. 224. 


For cross-references before this case read 
*« See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), s. 161. 


Add. Annotations :—As to (2) Refd. Deuchar 

v. Gas Light & Coke Co., [1924] 2 Ch. 426; 

A.-G. v. Leeds Corpn., [1929] 2 Ch. 291; 

ae v. Smethwick Corpn. (1932), 96 J. P. 
ae 

Add. Annotation :—Consd. Garrard v. James, 

[1925] Ch. 616. 


Add. Annotations :—-Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Consd. 
A.-G. v. Smethwick Corpn. (1932), 96 J. P. 
105. Refd. A.-G. v. Tynemouth Union, 
(1930] 1 Ch. 616. 


Add. Annotalion :—-As to (2) Refd. Morris v. 
Harris, (1927] A. C. 252. 

——.]}—PlItfis. were by statute en- 
trusted with the control & management of 
part of the navigations of the Rivers Ouse & 
}‘oss, in Yorkshire, with power to charge such 
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910. 


911. 


914. 


922. 


928. 


932. 


935. 


935a. 





PART IX. SECT. 5, SUB-SECT. 2.- A. 
ad i, —— Pawer to take mortyage. |— 
An jnsurance co. was, by its charter, 
authorised to hold real estate for the 
immediate uccommodation of the co., 
** or sucb as shall have been bond 
mortgaged to it by way of security, 


sales upon 


—_— 


or conveyed to it In satisfaction of 
debts previously contracted in the 
course of its dealings, or purchased at, 

qusements which shall 
have been ob ed for such debts ’’; 
& ha sold & conveyed a veasel, 
took from their vendee mtges. on real 
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tolls, beh limits, ms wre corpn. poomee 

necessary to carry on the two navigations 

which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £600 in place of the 
authorised dues & charges, with a proviso 
that there should each year be refunded to 
the firm, their successors & assigns, the 
difference between the £600 & the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty years as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons :—Held: the agreements were 
ultra vires, because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary; &, being ulira vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay.— YORK CoORPN. v. LEETHAM 
(Henry) & Sons, Lrp., [1924] 1 Ch. 557; 94 
L. J. Ch. 159; 181 L. T. 127; 40 T. L. R. 
371; 68 Sol. Jo. 459; 22 L. G. R. 371. 

Annotations :-—Dbtd. Birkdale District Klectric Supply Co. 

v. Southport. Corpn., [1926] A. C. 354 Consd. Brown v. 
Dagenham U. D. C., {1929} 1 K. B. 737. 

948. Add. Annotation :—Consd. Deuchar v. Gas 

Light & Coke Co., [1924] 2 Ch. 426. 


952. Add. Annotation :—-Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


955. Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
Re Jubilee Cotton Mills, [1923] 1 Ch. J; 
A.-G. v. Smethwick VCorpn. (1932), 96 J. P. 


105. 
962. Add. Annotation :—Apld. A.-G. v. London 
& Home Counties Joint Hlectricity 


Authority, (1929] 1 Ch. 513. 

064. Add. Annotation :—Refd. Wirkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

972. Add. Annotation :—Consd. A.-G. v. Leeds 
Corpn., {1929] 2 Ch. 291. 

974. Add. Annotation :—Refd. Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses-—Power to 
run omnibuses on authorised routes—-Omni- 
buses run to connect up authorised routes.]-— 
The corpn. of L., a municipal corpn., had by 
virtue of their special Act: power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 


A.-G. v. 


estate for securing the purchase snonet : 
—Held? «a transaction within the 
charter, the prico of the vessel boing 
a debt ex previously to the 
execution of the mtge.-—-WESTERN 
ASSURANCE Co. v. TAYLOR (1862), 9 
Gr. ry 471.—OAN. 
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the running of omnibuses along the route of 
pad tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn.’s see teny powers be borne out 
of the city fund. e corpn. began an 
omnibus service in pursuance of their 
statutory powers, but it appeared that for 
a very small portion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses, ran outside the 
boundaries of the ons joining up with the 
tramway routes slightly further on, & that 


Vol. XIUI.—-Corporations. Cases 986a---1043. 


to restrain the local authority from carrying 
out their resolution :—Held: as one of the 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using part of the 
pleasure gardens for that tl a ia rsp 
v. SUNDERLAND CORPN., [1929] 2 Ch. 486; 
45 T. L. R. 618; 93 J. P. Jo. 480; affd., 
[1930] 1 Ch. 168, O. A. 


Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Oh. 426. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416 ; Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. 
& Can. Tr. Cas. 67. 


the expenses in connection therewith were , 

: 996. Add. Annotations :—Apld. A.-G. v. County of 
borne by the city fund. An action was London Electric Supply Co., [1926] Ch. 542. 
commenced by a ratepayer for a declaration 


(inter alia) that the running of these omni- 
buses over this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was wlira vires the statutory 
powers ‘of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn.’s service of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply tho city 
fund in discharging the expenses in con- 
nection with the tramways undertaking :— 
Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn.’s tramways 
undertaking.—A.-G. v. LEEDS CORPN., [1929] 
2 Ch. 291; 99 L. J. Ch. 9; 141 L. T. 658; 93 
J.P.163; 27L. G. R. 351. 


pleasure garden—Subsequent use of pleasure 
garden for street widening.|——A local authority 
bought land in 1896 for the purposes of: 
(a) street widening ; (6b) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes authorised by the Public 
Health Acts. A plan & specifications were 
submitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
public. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 


991a. Purchase of land for street widening & 


997. 


Consd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. & 
Can. Tr. Cas. 67. 

Add. Annotation :—As to (1) Apld. A.-G. v. 
aarne of London Electric Supply Co., [1926] 


997a. Power to erect information bureau on 


998. 


promenade—Discretionary powers to erect 
‘‘conveniences ’’ for persons using promenade 
for pleasure or health.]—-A.-G. v. BLACKPOOL 
ar (1928), 92 J. P. 50; 26 L. G. R. 160, 


Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Consd. 
A.-G. v. Smethwick Corpn. (1932), 96 J. P. 
105. Refd. A.-G. v. Westminster City 
Council, [1924] 2 Ch. 416; A.-G. v. Tyne- 
mouth Union, [1930] 1 Ch. 616. 


1000. Add. Annotation on oa Lee, Behrens & 


1000a. 


Co. (1932), 48 T. L. R. 24 

By commons conservators.]— It is 
within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn. constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise.—-WIMBLEDON & PUTNEY COMMONS 
OCONSERVATORS v. TUELY, [19381] 1 Ch. 190; 
100 L. J. Ch. 77; 1441. BT. 310; 47T. L. R. 
17; 74Sol. Jo. 819; 29 L. G. R. 78. 





1002. Add. Annotation :—As to (2) Refd. Deuchar 


1006, Add. Annotations : — Distd. 


v. Gas Light & Coke Co., [1925] 5 A. C. 691. 
Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. ». 
Schenkers, [1927] 1 K. B.826. Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443; British Thomson-Houston Co. v. 
een European Bank, Ltd., [19382] 2 


1038. Add. Annotation :—-Refd. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 

1048. Add. Annotation :—Refd. The Jupiter, No. 3, 
[1927] P. 122.° 


p of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the ue of 
adjoining premises, & an action was brought 


vested in corporation.}—There is no PART IX. SECT. . 8, 

power za .2 epee corn: to e a B. (a) 

mone 6 erection of shops on lan ‘ . 

rests HW Shere eadeamente 8%, Saoration under Mating, Lana 

or otherwise. TAURANGA BOROUGH iTarauRANGI, TAIRUAKENA v. MUA 

CORPN. ¥, AG. [1027] N. 2 L. R. Gann, [1927] N. Z. L. R. 688.—N.Z. 
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PART IX. eae 5, hela 2.— SUB-SECT. 5.— 


en. Power to change rates charged for 
public uttlities. }—Ez p. MONCTON TRAM- 
Way Execrriciry & Gas Co. (N. 
{1927] 3 D. L. R. 1112.—CAN. 


at. Power to erect shops—On land 


Cases 1108-—1214. 
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Part X.—Contracts. 


1108. Add. Annotation :—As to (1) Apld. Higgins 
y te County Borough (1926), 90 


Erith 


1126. Add. Annotation :—Refd. Nixon v. 
U~. C., [1924] 1 K. B. 819. 

1127a,. —— Local authority acting under 
Housing of Working Classes Act, 1890 (c. 70).] 
—-The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.— Nrxon v. Ertru URBAN 
JOUNCIL, [1924] 1 K. B. 819; 98 L. J. K. B. 
756; 131 L. T. 803; 88 J. P. 115: 40 
T. L. R. 373; 68 Sol. Jo. 637; 22 L. G. R. 
448, C. A. 

1127b. -}—Plitfs. claimed to have a 
written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention ‘‘ of the 
parties ’’ when the contract was drawn up. 
The contract was entered into between H. 
& deft. borough & was under their seal. Lf. 
subsequently assigned the contract to pltfs. : 
—Held: even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft. borough were 
incapable of entering into a contract with II. 
other than a contract under seal, so that when 











PART IX. mao tailors 5.— 
1059 ii. ———.}—Pitfs. had demised 


1131. Add. Annotation :—Roefd. Nixon v. 


a tender was made by H. & accepted, there 
was no contract come to.—Hiacins (W.), 
Lip. v. NORTHAMPTON CorPN., [1927] 1 Ch. 
128; 96 L. J. Ch. 38; 136 L. T. 235; 90 
J. P. 82. f 
Erith 
U. C., [1924] 1 K. B. 87. 


1188. Add. Annotation :—Refd. Crediton Gas Co. 


v. Crediton U. O., [1928] Ch. 447. 


deft. was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense :— 
Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary.— 
LEICESTER GUARDIANS v. TROLLOPE (1911), 
75 J. P. 197; 2 Hudson’s B. C., 4th ed., 419. 


1135. Add. Annotation :—Consd. Nixon v. Erith 


U. C., [1924] 1 K. B. 819. 


1165. Add. Annotation :—Apld. Crediton Gas Co. 


v. Crediton U. C., [1928] Ch. 447. 


1176. Add. Annotation :—Refd. Berners v. Flem- 


1193. Add. Annotation :-—Distd. Nixon v. 


ing, [1925] Ch. 264. 
Erith 
U.C., [1924] 1 K. B. 87%. 


1205. Add. Annotation :—Consd. Michaud v. Mon- 


treal (City) (1923), 92 L. J. P. C. 161. 


1214. After this case add :—- 


PART X. SECT. 2, SUB-SECT. 4. 


1128 i. General rule—Contract over 
£50 in value—How calculated.|— The 


-}—See Law of Property Act, 1925 
(c. 20), s. 180 (3). 








that were to bo collected regularly in 
certain godowns belonging to the 
municipal committee. The contract 
was knocked down to deft.. who paid 


by parol for one year the land to F. 

put him in possession. Shortly 
afterwards defts. entered, turned him 
out & re ed possession. On the 
trial it was contended that F. bein 
tenant in possession the action shoul 
have been brought in his name, & not 
in that of pltfs., & piltfs. were non- 
suited. In support of a rule to set. 
this non-suit aside it was contended 
that the corpn. could only demiso 
under seal & the parol demise to 
¥. was therefore void & the corpn. 
properly made pltfs.:—Jleld: the 
demise was voild.—StT. ANDREW’s 
COLLEGE TRUSTEES v. GRIFFIN (1853), 
1P. EB. I. 80.—-CAN. 


PART X. SECT. 1, SUB-SECT. 1. 


sd. Co-operative association—Iormed 
to carry on labour or trade—Right to 
contract for work or services-—R. S. O., 
1877 (c. 158).J}-—-ONTARIO CO-OPERA- 
TIVE STONE RS’ ASBOON. vv. 
CLARKE (1880), 31 C. P. 280.—CAN. 


PART X. SECT. 2, SUB-SECT. 1. 


@ i, ---— Position of rchaser 
from corporation.J—TRuaT & LOAN 





** value oramount. ”’ of a contract within 
Public Health (Ireland) Act, 1878, 
s. 210 (1), is the amount which, in the 
light of the facts within the con- 
templation of the parties, & in reference 
to which the contract is made, would be 
recoverable by the contractor from 
the sanitary authority on completion. 
—-MUNRO v. MALLOW URBAN DISTRICT 
CounoiL, [1911] 2 I. R. 130.—IR. 


PART X. SECT. 5, SUB-SECT. 1.— 

ti, ———— ——.]}—Where a worktmnan 
js hired to do work for a corpn. by a 

erson who has no authority to hire 

m, & the corpn. has not ratified tho 
employment, the fact that he does the 
work does not create the relationship 
of employer & workman between him 
& the corpn.—STUART v. PENNANT 
Sonoon District, [1927] 2D. lL. R. 
940; [1927] 1 W. W. R. 949; 21 
Sask. L. R. 465.—CAN. 


PART X. SECT. 5, SUB-SECT. 1.—B. 

se. Right of corporation to enforce con- 
tract.}—The rounicipal committee held 
on auction to sell to the highest bidder 
a contract entitling him to take for 
one year ail the sweepings of that town, 
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one-third down & agrecd to pay the 
balance by monthly instalments, & 
signed the list of bids, as well as a 
document rregreure hal 3 all the terms of 
the contracts, both of which documents 
were also signed by the president of 
the committee, bnt neithor of which 
was wnder the seal of that corporate 
body. The committeo sued deft. for 
the unpaid balance of the price of the 
contract :—~ Held : notwithstanding the 
imperative provisions of Punjab Muni- 
cipal Act, 1911, 8. 47, if deft. had 
received bencfit from the contract at 
the expense of the committee, bo must 
pay for what he had actually received 

enjoyed, as if there was an implled 
contract between the parties: & the 
absence of a contract under the seal 
of the corpn. was therefore no answor 
to the action brought by the com- 
mittee. — GUIJRANWALA _ MUNICIPAL 
COMMITTEE v. Fazau DUN (1929), 
I. L. z. 11 Lah. 121.—IND. 


PART X. SECT. 7. 


sf. -Ultra vires contract — Benefit 
received by corporation-—- Duly to 
account.}—CoUuNTY OF HALTON  v. 
TOWNSHIP OF TRAFALGAR, [1927] 4 
D. L. R. 184 ; 61 0. L. R. 45.—CAN,. 


Vol. — Corporations. Cases 1218—1202a 


Part Xl.—Liability and Remedies in Tort. 


1218. Add. Annotation :—Distd. Fisher v. Oldham 

Corpn., [19380] 2 K. B. 364. 

1223. Add. Annotations :—Distd. Lagan Naviga- 
tion Co. v. Lambeg Pp eoaner Dyeing & 
Finishing Co., [1927] A. C. 226.’ Refd. Man- 
chester Corpn. v. Farnworth (1929), 46 
T. L. R. 85; Blundy, Clark & Co. v. London 
& North Eastern Ry. Co., [1931] 2 K. B. 334. 

1224. gee Annotation :—Refd. Blundy, Clark & 

London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1225. Add. Annotations :—Consd. Scammell v. 
Hurley, (1929]1 K. B. 419. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 832. 

1227. Add. Annotations :—-Consd. Blundy, Clark 
& Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. Refd. Welden v. 
Smith, [1924] A. C. 484. 

1228. Add. Annotation :—Refd. Guilfoyle v. Port 
of London Authority, [1982] 1 K. B. 336. 


1229. Add. Annotation :—Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 
1230. Add. Annotation :—Consd. Manchester 

Corpn. v. Farnworth (1929), 46 T. L. R. 85. 


1231. Add. Annotation :—Consd. Farnworth  »v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1235a. —-—.]—By a local Act a canal was vested 
in applits., who were required by the Act to 
keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from bcing flooded. 
-Resps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks :—Held: there being no 
evidence of negligence, applts.,in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.’ Jands.— 
LAGAN NAVIGATION Co. v. LAMBEG BLEACH- 


ING, DyEING & FINISHING Co., [1927] A. C. 
2286; 96L. J. P. 0. 26; 186 L. T. 417; 91 
J. P. 46; 25 I. G. R. 1, H. L. 


1286. Add. Annotation :—Consd. Howard—Flan- 
ders v. Maldon Corpn. (1926), 185 L. T. 6. 


1243. Add. Annotation :—-Refd. Manchester Corpn. 
v. Farnworth (1929), 45 'T.. L. R. 85. 

1261. Add. Annotations :—Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. Consd. Fisher v. 
Oldham OCorpn., [1930] 2 K. B. 364. Refd. 
He Carroll, [1931] 1K. B. 317. 

1262. Add. Citations':—86 J. P.201;20L.G R. 605. 


1262a, ——— By solicitor conducting proceedings 
for corporation—Corporation not rhe 
EGGINGTON v. LICHFIELD CORPN. (1855), 5 
BE. & B. 100; 24 L. J. Q. B. 360; 26 L. T. 
O.S. 27; 19 J. P. 819; 1 Jur. N.S. 908; 
119 EB. R. 418. 

Annotation :—Refd, Flood v. Jackson, [1895] 2 Q. B. 21. 

1262b. By police appointed by watch com- 
mittee—Borough corporation not liable.|— 
The police appointed by the watch com- 
mittee of a borough c SF in if they arrest & 
detain a person unlaw , do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment.—FIsHER v. OLDHAM CORPN., 
[1930] 2 K. B. 364; 99 L. J. K. B. 569; 143 
L. T. 281; 94 J.P. 182 ; 46 T. L. R. 300 ; 74 
Sol. Jo. 299 ; 28 L. G. R. 293 ; 29 Cox, CG. U, 
154. 

1268. Add. Annotations :—Refd. Tolley v. Fry 
(1929), 46 T. L. R. 108; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711; Chapman v. 
Ellesmere (1932), 101 L. J. K. B. 376. 

1266. Add. Annotation :—Refd. Sorrell v. Smith, 
{1925] A. C. 700. 

1275a. .|—A public corporate body, although 
not formed for the acquisition of gain & 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence.— 
A.-G. & Dom™MEs v. BASINGSTOKE CORPN. 
(1876), 45 L. J. Ch. 726; 24 W. R. 817. 

Annotalion :—Refd. “loss” v. Heston & Isleworth L. Bb. 

(1879), 12 Ob. D. 10 

1277. Add. ye ey Fisher v, Oldham 

Corpn., [1930] 2 K. B. 364. 








Part Xll—Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation :—Refd. R. v. 
1K. B. 810. 


1288. Add. Annotations :—Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. Kh. v. 
Leinster, ([1924] 1 K. B. 311; Allen v. White- 
head (1929), 45 T. L. R. 655. 


1292. Add. Annotation :—As to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 810. 


PART ae SECT. tic shstoctaganes 1. 


1252 fi. = Get con ©. Dart 
ares La (1927), 59 N. S. It. 227. t i. 





PART XI. SECT. 4, SUB-SECT. 2. 

li, —— .}—Hospital liable for 
the negligence of nurses after an opera- 
tion.—NYBERG t. PROVOST MUNICIPAL 





ni. 


Cory, (1927] 12922. 


| HosprraL Boarp, [1927] 1 D. L. R. 
969; [1927] 8S. Oo. R. 226.— 
Dangerous step—Of 
AN. library.) —~ Library Board liable. —_ 
Se Lv. CrTy OF WINDSOR, [1927] 
L. R. 379: 59 0. L. R. 618.— CAN. 


PART XII. 
--.]—Objection to a magis- ! 
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~(1) An indictment will not 
lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), 8. 31. 

(2) Oriminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, & 


trate nrosesding with a prollininary 
ing against an accused on the 
groun wee i, being a @ corpn. the offence 


without, fore by indict- 
men oom . wit 
Cs 


-CAN. 
public 


Q 


out force since the 
of say 782 of 


the Criminal 

de.——R. bg ERE TEN ’*3 BAKERIES, 

Lp, (1931), 83D. L. R. 437; 55 ne 
. 163; 43 B. o: R. 377.—CAN 


Cases 1292a—1498a. ENGLISH AND Empree Digest SuPPLEMENT. 


does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable.— R. v. Oory 
Brorugers & Oo., {1927] 1 K. B. 810; 96 
en K. B. 761; 1386 L. T. 735 ; 28 Cox, 0. 0. 

1293. Add. Annotation :—Refd. Gough v. Rese 
(1929), 46 T. L. R. 108. 

1297. Add. Annotations ios Oe Cory, £1927] 
1K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. Annotation :—Refd. R. v. Cory, [1927] 
1 K. B. 810. 

1808. Add. ae ae Leyton U. ©. v. 
Wilkinson, [1927] 1 K. B. 853. 


1308a. Effect of Criminal Justice Act, 1925 
0. 86), 5. 33.}—R. v. Oory Brotuers & Co., 
oO. 1292a, ante. 


1304. Add. Citations :—27 Cox, O. O. 225; 16 
Or. App. Rep. 181. 
After this case add ‘‘ See, now, Oriminal 


- Justice Act, 1926 (c. 86), 8. 83.” 
1307. Ada, a :—Refd, Re Carroll, [1931] 


e e 


1308. After this case add ‘* Appeal by case stated 
from justices—Recognisance—How made.|— 
a re aaa Vol. XXXITI., p. 418, 
0. 7 


Part XI11—Delegation of Authority for Particular Purposes. 


1313. Add. Annotation :—Refd. ar om at Miectric Supply Co. v. Southport Corpn., 
] 


Part XV.—Legal Proceedings 


by and against Corporations, 


their hin bligly and Officers. 


1829. Add. Annotation :—Refd. Leyton U. 
Wilkinson, [1927] 1 K. B. 853. 


1330. Add. Annotation :-—Refd. Leyton U. C. 
Wilkinson, [1927] 1 K. B. 853. 


1365. Add. Citation :—on appeal (1880), 5 
Cas. 473, H. L. 
Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; <A.-G. 
v. Leeds Corpn., [1929] 2 Ch. 291. 


1866. Add. Annotation :—Consd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 


1370. Add. Annotations: re to (1) Consd. Brown wv. 
Dagenham U. D. C., [1929] 1 K. B. 787. 
Refd. Fisher v. Oldham Corpn., [1930] 2 
K. B. 364. 

1377. Add. Annotation :—Consd. Cotter v. National 
Union of Seamen, [1929} 2 Ch. 58. 


1409. Add. Annotation :—Refd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


App. 


Sect. 94.—HABEAS CORPUS. 


1411a. To whom -addressed.}—If it had been 
necessary to enforce the writ [of habeas 


PART XV. SEOT. 4. 


sa. For transgression of statutory 
powers—--Action by Attorney-General. }— 
fr a public body constituted under the 
laws of the Conrmonwealth trans- 
gresses ite statutory power, the A.-G. 
fs es oot es on vee of 
© public, whether vate as 
or has not been alleged. has meres to came on for - 
complain & to obtain a declaration ot ings 
transgression, &, if necessary, 
injunction.—-CoMMONWEALTH & A. G. 
eae SGHTER  o v. AUSTRALIAN 
NG Boarp 
Bee 39 DC. re R. 1; 11927] Argus 


defts. for a mandamus 


trus 
secretary. 


8s, etc., 
Evidence 


name.—CooKk _», 
R. EB. D. 87 


——- Truste of 


what 
achools i pits. brought action agal nat mandamus pro 


to provide for a debt due to him by the 
trustees of a school section. 


was egainst de 
contained a statement ¢ that they were 
& that deft. D. 
the existence of the debt, & the case 
could only be sued in their corporate 
—O DAVIDSON 
CAN. 


PART XV, SEOT. 8. 
13941, To whom fesrceni vague PLA ee 


ceedings He against a 
municipal corporation, it is the better 


'}, the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. Iam unable to find in the books any 
record of any case where habeas corpus has 
issued against a corporation eo nomine. 
Crown Office rule 55, which provides for a 
writ of mandamus directed to companies & 
corporations being served on such & so many 
persons as are competent to do the act 
required to be done, is silent with regard to 
habeas corpus (SLESSER, L.J.).—Re CARROLL, 
[1931] 1 K. B. 317; 100 L. J. K. B. 113; 
144 L. T. 383 ; 95 J. P.25; 47T. L. R. 125; 
75 Sol. Jo. 98; 29 L. G. R. 152, C. A. 


14388. Add. Annotation :—As to (1) Refd. Chowood 
v. Lyall, [1929] 2 Ch. 406. 


1498. Add. Annotation :—Refd. Iberian Trust, 
Ltd. v. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 


14938a. ——— -——.]—Pltf. co., which had 
transferred certain shares in another co. to 
deft. co. upon ce terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the ‘ return” 





to compel them ractice to make parties the members 
Mt council & offloers whose all 
delinquencies are involved. oR (READ) 

PEMBINA MUNICIPAL DISTRICT No. 
552, {1922) 3 R. 857; 76 
D. L. R. 55¥.—OAN, 


PART XV. SECT. 10, SUB-SECT. 3.—C. 


sd. Bye-laws.}—A olerk in the one 

ua the peeeneer of a municipal co 
an of the 

eee of the CORI, ig not compella le 
to produce any of 
cross-examination on an 
by him on behalf of the corpn. for a 
on a yet to which the corpn. 
party = Wy, ILBON a FLEMING reno) 
R. 303.—CA 


The writ 


personally, but 


was 
was taken as to 


(1877), 
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of those shares within fourteen days of the 
date of the order. That order was not served 
upon deft. co. or its directors until the lapse 
of six weeks from the date of the order. The 
copy of the order which was served upon 
deft. co. & upon its directors did not have 
indorsed upon it, as required by R. S. C., 
Ord. 41, r. 5, a memorandum stating the 
penal consequences of disobedience to the 
order, eft. co. having failed to comply 
with the order pltf. co. sought to enforce the 
order by attachment of two of the directors 
of deft. co. under R. S. O., Ord. 42, r. 31 :— 
Held: (1) the order could not be enforced 
by attachment of the directors of deft. co., 
because they had not been served with a copy 
of the order indorsed with a memorandum as 
to the penal consequences of disobedience, as 
required by R. S. C., Ord. 41, r. 5; (2) the 
remedy against a director of a co. by attach- 
ment given by R. S. 0., Ord. 42, r. 31, was 
an alternative remedy, & pltf. co. could not 
pursue that remedy unless they were also in a 
postion to proceed against deft. co., & that 
hey could not do because the copy of the order 
Betved upon deft. co. did not comply with 
R.S. C., Ord. 41, r. 5.—IBERIAN Trust, LTp. 
v. Founprers TrRusr & INVESTMENT Co., 
Lrp., [1932] 2 K. B. 87; 101 L. J. K. B. 701; 
147 L. T. 399; 48 T. L. R. 292; 76Sol. Jo. 249. 
1495. Add. Annotation :—Folld. R. v. Poplar B. C., 


zp. L. ©. C., R. v. Poplar B. C. (No. 2), 
[1922] 1 K. B. 96. 
1496. Add. Annoiation :---Refd. Re Carroll, [1931] 
1K. B. 317. 


1502. Add. Annotation :—Refd. Iberian Trust, 
Ltd. v. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1520. After this case insert ‘‘ See, further, CROWN 
PRACTICE, Vol. XVI., pp. 405, 406.” 

1526. Add. Annotations :—-As to (1) Refd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101; Swedish Centra] Ry. v. Thompson, 

K. B. 255. As to (2) Refd. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

1527. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. 

1528. Add. Annotation :—-As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 

15629. Add. Annotations :—Consd. New Zealand 
Shipping Co. vu. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v. English Sewing Cotton Co., 
[1923] A. C. 744; Swedish Central Ry. v. 
Thompson, [1925] A.C. 495. Apld. Egyptian 


Delta d & Investment Co. v. Todd, [1929] 
o sae Refd. Baelz v. Public Trustee, [1926] 


PART XV. ake ie, SUB-SECT. 4.— 


mi, — ~.}—A writ was issued 
against a co., registered & carrying on 


} business in England, but not registered 
| nor carrying on business in Tasmania. 
The writ was served in London :— 
Held: the writ must be set aside, as 
there was no authority for the issue 


Vol. XUI.—Corporations, Oases 1498a—1557. 


1532. Add. Annotation :— Refd. eT SON 
Liability Assce. v. Sedgwick Collins (1926), 
05 L. J. K. B. 1015. 


1536. Add. Annotation :—Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 


1536a. Agent primarily carrying on own business. | 
—THE LALANDIA (1982), 49 T. L. R. 69. 


1537. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Swedish Central Ry. v. Thompson, [1924] 2 
2K. B. 255. 


1540. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
sya ee Ry. v. Thompson, [1924] 2 


15442. Manager of London branch.|]—Pltf. 
issued a writ against deft. co. & A., its 
managing director, & the writ was served 
upon A. Some yeara ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence showed that. 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, ¢e.g., the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. :—Held : (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) evenif the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.—SABATIER v. TRADING 
Co., [1927] 1 Ch. 495; 96 L. J. Ch. 211; 186 
L. T. 574; 71 Sol. Jo. 104. 


1544b. —-—- On person authorised to accept 
service—Sufficiency of indorsement of writ & 
affidavit of service.|—FESTER FOrTHERGILL & 
Harruna v. Russian TRANSPORT & INSUR- 
ANCE Co., [1927] W. N. 27, C. A. 


See, also, COMPANIES, No. 8527a, ante. 


1546. Add. Annotation :—Refd. Sabatier v. Trading 
Co., [1927] 1 Ch. 495. 


1548. Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 


1557. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


of a writ for service upon the co. in 
London.—Port Huon FRUITGROWERS’ 
CO-OPERATIVE ASSOCN., TD. wv. 
LARKINSON (SAMURL), LTD. (1924), 
20 Tas. L. R. 1.—AU ry 
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Cases 1603a—1604. ENGLISH AND Empire Digest SUPPLEMENT. 


Part XV1.—Dissolution. 


16038a. On equity of redemption—Companies Act, 


1929 (c. 23), s. 296.]}—In 1899 a limited co. 
mortgaged to the trustees of a will certain 
leasehold properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation, 
& in 1913, the trustees having called in the 
mtge., the co. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, & the Crown 


26 


claimed the equity of redemption as bond 
vacantia :—Held: (1) Cos. Act, 1929 (c. 23), 
s. 296, did not apply, as that sect. was not 
retrospective, & (2) after the disappearance 
of the legal entity which had the right of 
redemption the Crown was entitled to the 
property as bond vacantia.—Re ELLS , 
SwWINBURNE-HANHAM v. HOWARD (19382), 101 
L. J. Ch. 846; 48 T. L. R. 617, C. A. 


1604. Add. Annotations :—Refd. Morris v. Harris, 


[1927] A. C. 252; Re Katherine et cie, Ltd., 
[19382} 1 Ch. 70. 


After this case add :— 
.}—See, now, Companies Act, 
1929 (c. 23), s. 296. 











14. 
18. 


19. 


Vol. XT. Cases 14—139a. 


COUNTY COURTS. 
Part I|.—Courts, Judges and Officers Generally. 


Add. Citation :—15 B. W. C. C. 91. 

“‘above Act’ in the holding refers to 15 & 16 
Vict. c. lxxvii. 

Before this case add ‘‘ See, now, County 
Courts Act, 1924 (c. 17).’’ 


21. 


22. 


Before this case add ‘ See, now, County 
Courts Act, 1924 (c. 17).” 


Add. Annotation :—As to (1) Consd. A. W. 
v. Cooper & Hall, [1925] 2 K. B. 816. 


Part Il.—Liability and Protection of Judges and Officers 
of Court. 


61. 


65. 
66. 


70a. 


71. 


Tila. 


Add. Annotations :—Apld. Freeborn v. Leem- 
ing, [1926) 1 K. B. 160; Morriss v. Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 


Assocn. Inc. Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 542. 


Part I1l.—Jdurisdiction. 


Add. Annotation : a Parsons v. Burgess 
(1927), 43 T. L.. R. 713 


Add. Annotation :—Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 


Action for breach of promise of marriage.]— 
Resp. brought a county ct. action against 
ae for the return of money & articles, 
leging that the parties had promised to 
marry one another & that appct. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction :—Held: 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issuc.—PAanrsons v. BURGESS 
(1927), 96 L. J. K. B. 787; 1388 L. T. 134; 43 
T. L. R. 713. 
Add. Annotation :—Folld. 
Barton, [1924] 2 K. B. 88. 


Question of repairs—Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).|—Deft. was the tenant of a tied 
public-house with living accommodation, 
of which pltis. were the landlords. In 1910, 
the house was let to deft. at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltfs. a new lease: 
‘*' To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years... at the 
yearly rent of £120.’’ The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :— 
Held: the qu uestion as to repairs could only 
be decided by the county ct., & the High es 
had no jurisdiction on this point.—. 


Brakspear  v. 


83. 


99. 


106. 


1392. 


87 


SPEAR (W. H.) & Sons, Lurp. v. Barron, 
[1924] 2 K. B. 88; 93 L. J. K. B. 801; 131 
viae 638; 40 T. L. R. 607; 68 Sol. Jo. 
Add. Citation :—sub nom. GLENNIE v. DEL- 
MAR, 1 L. M. & P. 402. 


Add. Annotation :—Consd. Egyptian Delta 
ee ‘i Investment Co. v. Todd, [1929] 
Add. Annotation :—Consd. Egyptian Delta 
Land & Investment Co. v. Todd [1929] A.C. 1. 


——- -—-— Issue of summons before leave 
obtained—lIrregularity.|—-On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect, 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Aet for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
suis were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar one an applica- 
tion supported by an affidavit. 0 affidavit 
was sworn until Feb. 5, 1624. ” Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issued, all pears 
the date Jan. 30, 1924. By Ord. 7,7. 2, a 
summons to appear to a plaint shall bee dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action :—-Held: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 


Cases 189a—244a. 


waived the irregularity; the action must 
therefore be taken to have commenced on 
Jan. 80, & plti. was entitled to recover.— 
PRINGLE v. HALES, [1925] 1 K. B. 578; 04 
L. J. K. B. 458; 182 L. T. 785, C. A. 

148a. Partnership action—-Commencement in 
wrong county court—-Jurisdiction to hear 
under 1919 Act, s.10.}—R. v. LaAmtEy, JUDGE, 
Ex p. KOFFMAN, No. 244a, post. 


147a. —-— Claim for declaration as to future pay- 
ments—Involving payment of sums exceeding 
prescribed limit.j—Where an action was 
brought in the county ct. to recover a money 
claim under an agreement, & also for a 
declaration as to future payments under the 
agreement :—Held: the county ct. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deft. in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 56.—Smrru v. Smrru, 
[1925] 2 K. B. 144; 94L. 5. K. B. 813; 133 
L. T. 845, D. C. 

Annotation :—Refd. Humber Conservancy Board v. Federated 

Coal & Shipping Co., [1928] 1 K. B. 492. 

148. After this case add ‘‘Sum lent beyond 
jurisdiction—Action for relief under Money- 
lenders Act, 1900 (c. 57).|—See Monty & 
MONEY-LENDING, No. 377a.’’ 

197. Add. Annotation :—Consd. Dudley & District 
oneue Bldg. Soc. v. Gordon, [1929] 2 K. B. 


198a. Duty of judge to make order—On proof of 
right to possession.|—-The words ‘‘ may 
order ”’ in 1888 Act, s. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to make an order for possession. In 
exercising the discretion given him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. judge in two cases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months :—Held: this was 
not a judicial exercise of his discretion, in 
either case.—SHEFFIELD CORPN. v. LUXFORD, 
SAME v. MORRELI., [1929] 2 K. B. 180; 98 
L. J. K. B. 512; 141 L. T. 265; 93 J. P. 
236; 45 T. L. R. 491; 78 Sol. Jo. 867, D. ©. 

198b. Terms of order—Postponement of operation 
—What must be considered.]|—SHEFFIELD 
CorPN. v. LuxFORD, SAME v. MORRELL, 
No. 198a, ante. 


205. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


206. Add. Annotation:—Reftd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 


206a. Claim for declaration.|—-(1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money 1s claimed. Stiles v. Ecclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
ut a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft. had 
forfeited the deposit paid under the contract 
by deft. to stake-holders, who were not 
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parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim :—Held: the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above Bias & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s, 67, where the 
ead taay exceeded £600, the amount 
ited by that sect.—Dme VRIES v.. SMALL- 
RIDGH, [1928] 1 K. B. 482; 97 L. J. K. B. 
244; 188 L. T. 497, O. A. 
Annotation :-—Consd. Upton v. Farmer (1930), 142 L. T. 626, 


206b. .]—Observations as to declarations in 
county cte.—-HUMBER CONSERVANCY BoARD 
v. FEDERATED CoaL & SHIPPING Co., ss 
[1928] 1 K. B. 492; 97 L. J. K. B. 136; 138 
L. T. 384; 17 Asp. M. L. O, 838, D. O. 
——.]—-See, also, Nos. 147a, 212, 
Add. Annotation :—Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 
Add. Annotation :—Refd. Upton v. Farmer 
(1980), 142 L. T. 526. 
Add. Annotation :-—N.F. De Vries v. Small- 
ridge, [1928] 1 K. B. 482. 
Add. Annotations :—Distd. Davey v. Robinson, 
[1923] 1 K. B. 563. Apld. Smith v. Smith, 
[1925] 2 K. B. 144. Folld. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 
Upton v. Farmer (1930), 142 L.T.526. Refd. 
Humber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492; 
Woodrow v. Trawlers (White Sea) & Grimsby 
(1929), 141 L. T. 676. 
Add. Annotations :—Consd. Upton v. Farmer 
(1930), 142 L. T. 526. Refd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. 
After this case add ‘‘In remitted action. |]— 
See No. 373a, post.”’ 
‘lo cross-reference before this case add “ See 
S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 203.” 
235. For ‘‘ Not within jurisdiction ’’ read ‘‘ Within 
jurisdiction.’’ 


235a. .}—DE& VRIES v. SMALLRIDGE, No. 206a, 





208. 
209. 
211. 
212. 


213. 


221. 





ante. 

244a. Partnership——Action for dissolution or winding 
up-—Effect of denial of partnership on juris- 
diction.}—(1) The jurisdiction conferred by 
1888 Act, s. 67 (7), which gives the county ct. 
power to entertain actions for the dissolution 
or winding-up of a partnership where the 
property does not exceed the value specified, 
is not limited to an action in which the 
existence of the partnership alleged by pltf. 
is admitted by the deft., but extends to an 
action in which it is not so admitted. 

(2) An action in which pltf. claims a 
declaration of partnership between himself 
& deft. & an account of his share of the 
profits of the partnership business is in sub- 
stance an action for the dissolution or winding 
up of a partnership within 1888 Act, s. 67 (7), 

(3) Where, contrary to 1888 Act, s. 75, an 
action in the county ct. for the dissolution or 
winding up of a partnership is brought in a 
district other than that in which the partner- 
ship is being carried on, the county oe judge 
before whom the action comes a dis- 
cretion under 1919 Act, s. 10, to hear & 
determine it.—R. v. Lainey, JupGEr, Ha p. 
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KOFEMAN, [1932] 1 K. B., 568; 101 L. J. 
oe 321; 146 L. T. 316; 48 T. L. R. 208, 


244b. ——- ——— What amounts to—Action for 
declaration & account. |—-R. v. LAILEY, JUDGE, 
Ex p. KorrMan, No. 244a, ante. 


249. Add. Annotations: — Consd. Rossiter v. 
Langley, [1925] 1 K. B. 741; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 


105. 

272a. ——- ———- ———.]—-Re BANE v. Foxatt & 
CANFOR IN THE CouNnTY CouRT of NORFOLK 
(1856), 20 J. P. Jo. 298. 

295. Add. Annotation :—Refd. Salter v. Lask, 
f[1923] 2 K. B. 798. 

297. Add. Annotation :—Refd. Salter v. Lask, 


(1923) 2 K. B. 798. 


Disputes in relation to fishing boats— 
Merchant Shipping Act, 1894 (c. 60), s. 387. }— 
Pltfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 


315a. 
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lent by them to deft. Deft. alleged in 
defence that the sum claimed had been paid 
to him as wages; &, further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect. which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
—Held: the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the sect. did not either expressly or 
by implication exclude that jurisdiction; &, 
further, the jurisdiction of the super- 
intendent under the sect. did not arise until 
a party to the dispute called him to decide it, 
& here no party had called upon him to do 
sO.—-STURLEY v. POWELL, [1930] 1 K. B. 
677; 99 L. J. K. B. 197; 142 L. T. 484; 
46 T. L. R. 236; 18 Asp. M. L, C. 97. 

—-—- Appearance—Raising defence not chal- 
Jlenging jurisdiction.|}—PRINGLE v. HALES, 
No. 139a, ante. 


327a. 


Part 1V.—Remitted Actions. 


331. After this case add ‘* Action for relief under 


Money-lenders Act, 1900 (c. 51).] — See 
MONEY & MONEY-LENDING, No. 434a.”’ 
3385a. ——— Meaning of ‘‘ amount... remaining 
in dispute ’’---Discount retained on payment 
of claim. ]-—-LER (A.) & Co., Lrp. v. BEATRICE 
STEPHENSON, Lrp., [19382] W. N. 33; 173 
L. 'T. Jo. 75, C. A. 

352. Add. Citation :—91 L. J. K. B. 771. 
After this case add :— 
~t——-|-—See, now, County Court Rules, 
Ord. 33, r. 2U. 

360. Add. Annotation :—Distd. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

373a. On jurisdiction of county court—Reduction 
of claim for damages—Alternative claim for 
injunction.]|—Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pitf. & deft. entered into an agreement, 
which provided that in the event of any 
breach thereof by deft. he should pay to 
plitf. in respect of each such breach a sum of 
£150 by way of agreed & liquidated damages. 
Pitf. alleged that deft. had broken the agree- 
ment, & he brought an action inthe High Ct. 
claiming the sum of £150 & an injunction. 
PItf. afterwards applied, under 1919 Act, 
s. 1, to have the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pitf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 


J.8. 
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county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :— 
Held: the decision of the Div. Ct. was 
correct.—DAVEY v. ROBINSON, [1923] 1 K.B. 
563; 92 L. J. K. B. 336; 128 L. T. 513; 39 
T. L. R. 163; 87 Sol. Jo. 246, C. A. 


879. Add. Annotation :—-Consd. Davey v. Robinson, 
[1923] 1 K. B. 563. 


882. Add. Annotation :—Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 


404a. Duty of county court judge to specify scale of 
costs.]—In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. Judge should specify the scale on 
which costs are to be taxed. Semble: in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. — GoLD Brorurrs & NASH, LTD. 
v. FULLER (1925), 184 L. T. 151; 70 Sol. Jo. 
284, D.C. 

anne :—Consd. Davies v. Davies (1927), 96 L. J. K. B. 


404b. Order for costs on higher scale- 

Necessity for certificate.|—-A county ct. judge 
cannot award to plitf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered without giving a 
certificate in accordance with 1888 Act, s. 119. 
—DavisEs v. DAvizS, [1928] 1 K. B. 364; 96 
L. J. K. B. 1066; 137 L. T. 567, D. C. 


408. Add. Annotation :—Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 


410a. Discretion of county court judge—To deprive 
successful party of costs.]|—Where a pltf. has 
begun an action in the High Ct. & within 
twenty-one days from issue of the writ has 
obtained, under R.S. C., Ord. 14, an order in 
respect of part of his claim whereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to plti.’s solr., & the remainder 
of pltf.’s claim is remitted to a county ct. 
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with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings unless pitf. has been guilty of 


some misconduct.—JENEINS & Oo. v. SIMON, 
[1926]1 K.B.111; 95L. J. K. B. 97; 184 
L. T. 88; 42 T. L. R. 393; 70 Sol. Jo. 162, 


Aanatalion :—Refd. Gallivan v. Warman (1980), 169 L. T. Jo. 
420a. Recovery of less than £50—Joinder of 


actions——Whether total sums recovered to be 
considered.}—-GALLIVAN v. WARMAN (1930), 
169 L. T. Jo. 827; [1930] W. N. 96. 


Part V.—Procedure. 


438. Add. Annotation :—Generally, Refd. Friern 
Barnet U. C. v. Adams, [1927] 2 Oh. 25. 


455 Add. Citations :-—91 L. J. Ch. 627; [1922] 
B. & OC. R. 155. 


472, Add. Citation :—20 L. G. R. 567. 


472a. Increase of Rent & Mortgage Interest (Re- 
strictions) Act, 1920 (c. 17), s. 5—Recovery 
of possession. ]— (1) Sect. 5 of Rent (Restric- 
tions) Act, 1920, is not a statutory defence 
or one of which notice must be given under 
County Ct. Rules, 1903, Ord. 10, r. 18. 

(2) The Div. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 


ct. judge an absolute power to order the 
trial of an action without a jury; the sect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion.—WINN v. 
LONDON County CoUNCIL (1923), 180 L. T. 
350; 88 J. P. 31; 40 T. L. R. 106; 68 
Sol. Jo. 502, D.C. 


that decision. In my opinion the Act im- 497b. ——- —— Onus on party objecting to jury.] 


poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions &, if it docs, whether he should 
make or refuse an order for possession 
(SCRUTTON, JL...J.).—SALTER’ v. LASK, [1924] 
1K. B. 754; 03 L. J. K. B. 685; 180 L. T. 
323 ; 68 Sol. Jo. 420; 22 L. G. R. 296, C. A. 
Annotation :—<As to (2) Folld. Lefevre +. Hirst (1931), 100 
L. J. K. B. 733. 


497a. —— Application under Administration of 
Justice Act, 1920 (c. 81), s. 3—Discretion of 
judge to order trial without jury.j—On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for personal 


—QOn an application in the county ct. for an 
order that an action be tried with a jury ihe 
county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lista are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.—CALCRAFT v. LONDON 
GENERAL OMNIBUS Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 10982; 129 L. T. 794; 39 
T. L. R. 466; 67 Sol. Jo. 641, D. C. 


injuries caused by the alleged negligence of Annotation :—Consd. Winn v. L. C. C. (1923), 130 L. T. 350. 
defts.’ servants. Defts. filed a defence deny- 499a. —-—- Action in which fraud alleged—-Whether 


ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order & alleged that the learned judge had 
not properly exercised his discretion :— 
Held ; the above sect. did not give the county 


mere allegation sufficient.|—To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81), s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
é& it is not sufficient for pltf. merely to allege 
that deft. acted fraudulently.—EVERETT v. 
ISLINGTON GUARDIANS, [1923] 1 K. B. 44; 
92 L. J. K. B. 250; 128 L. T. 447 ; 87 
J. P. 61, D.C. 


Part Vi.—Trial, Judgment and Execution. 


534a. —-— --——- Damages claimed.}—In an action 
fur damages & an injunction in respect of 
alleged trespass, neither the preccipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the value nor the reserved 
rent of the dominant tenement exceeded 
£100 per annum, but did not state the value 
or reserved rent of the servient tenement. 


30 


The judge allowed two amendments of the 
particulars of the claim, the first, a statement 
that the damages claimed were £25; & the 
second, an allegation that neither the value 
nor the reserved rent of the servient tenement 
exceeded the value of £100 by the year :—- 
Held-: the county ct. judge had power under 
the above sect. to make the second amend- 
ment, & the first amendnient also.-UPTON v. 


Vol. 
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FARMER (1980), 142 L. T. 526; sub nom. 645a. —— Goods already in possession of sheriff.] 


FARMER v. Upton, 46 T. L. R. 252; 904 
J.P. Jo. 136. 


wn bao W., Lrp. v. CooPER & HALL, LYD., 
No. 783a, post. 


584b. Rent of servient tenement.} 648a. —-— Sum deposited by claimant to goods less 


UPTON v. Farmer, No. 534a, ante. 


585a. Action for ejectment—-Action for recovery 
of possession appropriate.|—Where an action 
“for ejectment is brought in the county ct. 
under County Courts Act, 1888 (c. 48), s. 59, 
& the proper course would have been to 
claim recovery of possession under sect. 138, 
the judge has power & ought, under sect. 87, 
to allow the amendments necessary to 
enable him to deal with the real rights of the 
parties.—DAvy v. MaGnus (1931), 47 T. L. R. 
609 ; 75 Sol. Jo. 660, D. C. 


554. Add. Annotation :—Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


568. Add. Annotations :—Consd. Jaeger Co. v. 
Jaeger (1929), 46 R. P. C. 886. Refd. 
Mackenzie-Kennedy v. Air Council, [1927] 
2K. B. 517. 


565. Add. Annotations :—Consd. Ord wv Ord, 
[1923] 2 K. B. 482; Tne Koursk, [1924] 
P. 140; Debenhams v. Perkins (1925), 133 
L. T. 252. Apld. Conquer v. Boot, (1928] 2 
K. B. 386. 
See, also, ESTOPPEL, No. 447a, post. 


578. Add. Annotation:—Refd. Scammell vv. 
Hurley, [1929] 1 K. B. 419. 


598. Add. Annotation :—As to (2) Refd. Campbell 
v. Pollak (1927), 48 T. L. R. 495. | 


617. Add. Citation :—15 B. W. C. C. 43. 


619. Add. Annotation :—Refd. R. v. Copestake, 
Ez p. Wilkinson (1926), 90 J. P. 191. 


621. Add. Annotation :—Refd. R. v. Newport | 652. 
(Salop) JJ., Aa p. Wright, [1929] 2 K. B. 416. 





than value of goods—More than judgment 
debt & costs.]|—-Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him:—Held: as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit.—NEwsum, 
Sons & Co., Lip. v. Jamus, [1909] 2 K. B. 
384; 78 L. J. K. B. 761; 100 L. T. 852 ; 
53 Sol. Jo. 521, D.C. 

Add. Annotation :—Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 


Part VIl.——Costs. 


677. Add. Annotation :—-Refd. Russoff v. Lipovitch 
(1924), 69 Sol. Jo. 276. 


684. After this case insert ‘‘ Sce, also, Nos. 566- 
573, ante.” 

686. Add. Annoiation :—Refd. Temperance Loan 
Fund v. Erwood (1927), 187 L. T. 449. 


690. After this case add Action by 
money-lender.|—Sce MongEy & MoNEY-LEND- 
ING, No. 442a,”’ 


691. Add. Annotation ;—Refd. Campbell v. Pollak, 
[1927] A. O. 782. 


691a. —-— Order for costs on lower scale.]—When 
the amount found due to pltf. is between 


alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs :—-Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs.—JACKSON v. ANGLO-AMERICAN 
Orn Co., [1923] 2 K. B. 601; 92 L. J. K. B. 
1000; 129 L. T. 792; 67 Sol. Jo. 640, D. C. 


£20 & £50 the scale of costa applicable is 695b, --— Order for costs on lower scale.]—On 4 


Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
—Huauss (W.) & Son v. SATCHELL (1925), 
184 L. T. 93, D. C, 


691b. ——~ In remitted action.]—JENEINS & Co. 
v. Smmon, No. 410a, ante. 


693, Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 43 T. L. R. 495. 


695a. ——.]-—Pitf.’s motor car, whilst Pang 
driven by his wife, was injured, as pltf. 
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claim by an unsuccessful deft. against an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, pee to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 :—Held: there 
was no jurisdiction to make the order.— 
BEVINGTON v. PERKS & BELL ASSURANCE 


Cases 695b—851. 


Society, [1925] 2 K. B. 229; 94L. J. K. B. 
829; 1383 L. T. 611, D.C. 
Annotation:—Apld. Hughes v. Satchell (1925), 134 L. T. 93. 


750. Add. Annotation :—-N.F. Warwick v. Butler 
& Lauritzen, [1925] 2 K. B. 294. 


750a. —-—.]—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judge under r. 1], 
sub-r. 8, has power to vary or rescind the 
order so made.—WARWICK v. BUTLER & 
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LAURITZEN [1925] 2 K. B. 204; 04 L. J. 
K. B. 657; 188 L. T. 240, D. O, 

750b. ‘*‘ Court in which plaint is entered ’’—Court 
to which remitted action sent.]|—Where an 
action of tort commenced in the High Ct. 
has been remitted to a county ct. in default 
of security for costs, that county ct. becomes 
‘*the ct. in which the plaint was entered,”’ 
& the judge may order pie to give security 
for costs under Ord. XII., r. 9, of the county 
ct. rules on the application of a deft. who 
neither resides nor carries on business within 
twenty miles of the ct.—RIDDLE v. PLAYLE, 
[1930] 1 K. B. 3863; 99 lL. J. K. B. 64; 142 
L.T.92; 46T.L. R. 27; 73 Sol. Jo. 796, D.C. 


Part VIIl—Appeals. 


761. Add. Annotation :—Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 


763a. —— -—~—.]—-WARWICK v. 
LAURITZEN, No. 750a, ante. 


770a. On ground of perverse verdict.|-—-CREED v. 
WRIGHT (3932), 73 L. Jo. 412, C. A. 

776a. Debt or damage claimed not exceeding £20.] 

appeal to the High Ct. against the 
decision of a county ct. judge granting a new 
trial is an appeal ‘‘in an action” within 
1888 Act, s. 120, & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal.— WARD v. SNEIMAN (1925), 
133 L. T. 560; 41 T. L. R. 598, D. C. 

Annotation :—Refd. Hives v. Dawson (1927), 44 T. L. R. 37. 


779a. Claim less than £20.]—There is no 
appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20.— 
HIVES v. DAWSON (1927), 188 L. T. 238; 44 
T. L. BR. 37, D.C. 


783a. Order for payment of possession fees of high 
bailif—-Under Ord. 27, r. (2).]—(1) A 
Div. Ct, has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession, The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far os it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 


Burter & 


ee 





creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed :—Held ;: (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees; (3) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession; & there- 
fore the order of the county ct. was right. 
om Lie W., Lrp. Vv. Coc?ER & JIALL, LID., 
[1925] 2 K. B. 816; 94 L. J. K. B. 831; 
133 L. T. 508. 


787a. ——— Preliminary questicn of law—-Whether 
** judgment ’’ within 1888 Act, s. 120.j]— 
Daws v. NETTLESHIP, JLirp. (1929), 168 
L. T. Jo. 518. 


789. Add. Annotations :—Consd. Ward v. Sneiman 
(1925), 133 LL. T. 560. Distd. Lefevre ». 
Hirst (1931), 100 I. J. K. B. 783. Refd. 
Lloyd v. Cook, Goudge v. Broughton, Simson 
v. Miatt, Bartram v. Brown, Barker v. 
Tlutson, [1929] 1 Kk. B. 103. 


797a. Exception from rule—Appeal under Rent 
Restriction Acts.}—SaLtrerR v. Lask, No. 
AT2a, ante. 

797b. -—— -J—The gencral rule that it is a 
condition precedent to the raising by an 
applt. of a point of law on appeal from a 
county ct. that that point should have been 
raised at the trial of the action docs not 
apply to cases within r. 18 of Increase of Rent 
& Mtge. Interest (Restrictions) Rules, 1920.— 
nee v. Hmst (1931), 100 L. J. K. B. 

3. 


Add. Annotation :—Refd. 
(1926), 95 L. J. K. B. 945. 


Add. Annotation :—As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 
1 K. B. 589. 


Add. Annotations :-—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


After this case add the following cross- 
reference :—Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.|—-See AGRICULTURE, No. 2664. 





809. Cohen v. Roche 


818. 


832. 


851. 
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852. Add. Annotation :-—Consd. Leyton U. O. w. 
Wilkinson, [1927] 1 K. B. 853. 


900. Add. Citation :—20 L. G. R. 653. 


908. Annotations:—For the existing annotations 
substitute as follows :— 


Annotations :—Overd. Abrahams v. Dimmock, {1915} 1 
= B. 662. Cook v. Gordon was wrongly decided (BUCKLEY, 
ae The Crescent, Great Northern S.S. Meshing 
v. 8.8. Crescent (1893), 62 L. J.P. 63. 


013, ‘Add. Annotation :—Refd. Simmons v. Crossley, 
[1922] 2 K. B. 95. 


928a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply coples 
for use of ee ee Noth, [1926] 
W.N. 308, D. C 


Part 1X.—Certiorari, 


979. Add. Annotation :—Apld. JR. Mt 
Criminal Court JJ., Hu p. I. €. 
K. B. 43. 


980a. —-— Not action voluntarily brought in county 
court not having jurisdiction.}—(1) A 
pitf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft. need not 
enter an appearance in the High Ct. Pitf. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 
by him, will be set aside for irregularity.— 
GiusTI PATENTS & ENGINEERING WORKS, 
Lip. v. Maags, [1923] 1 Ch. 515; 92 L. ie 
Ch. 345; 40 R. P. C. 199; sub nom. GUISTI 
PATENTS & ENGINEERING WorKS, LTD. v. 
Maaas, 129 L. T. 438. 


1008a. On obligation of defendant to appear— 
Judgment in default of appearance—Validity.] 
—-GIUSTI PATENTS & ENGINEERING WORKS, 
Ltp. v. Maaas, No. 980a, ante. 


1016. Add. Annotations :—-Consd. Fe Stanton, 
[1928] 1 Kk. B. 464. Refd. R. v. Central 


Central 


C., [1925] 2 


Vol. XIII.-—County Courts. Cases 852—1146. 


Tabrum (1928), 129 L. T. 24. 


945. Add. Annotation :—Refd. aaa States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


954. Add. Annotation :-—Folld. Koffman v. Sun- 
shine, [1982] 1 K. B. 606. 


962a. Appeal under Poor Persons Rules.]- 
The ct. may awand costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct.—Drum- 
MOND v. HERVEY (1927), 188 L. T. 200; 44 
T. L. R. 14, D.C. 


Rackham  v. 


Prohibition and Mandamus. 


Criminal Court JJ., Ha p. L. C. C., [1925] 2 


K. B. 43 


1038. Add. Annotations :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. Hunter v. 
Stadtische Hochseefischerei Gemeinniitzige 
Gesellschaft (1925), 1383 L. IT’. 488; Mansfield 
v. Robinson [1928] 2 K. B. 353. 


1064. Add. Annotation :~-Apld. Pringle v. Hales, 
[1925] 1 K. B. 573. 


1076. Add. Anneisiion :—Expld. & Apld. Simbro 
Trading Co. v. Posograph Parent Corpn., 
[1929] 2 K. B. 266. 


1085. Add. Annotation :—Folld. Koffman +. Sun- 
shine, [1932] 1 K. B. 606. 
1086. Add. Annotation :—N.F. Koffman v. Sun- 


shine, [1932] 1 K. B. 606. 


1087a. ~-+~—Held: 1888 Act, s. 131, 
enables the High Ct. to make an order as to 
costs incurred in the county ct., & not merely 
as to costs in the proceedings before the ct. 
itself.—-KOFFMAN v. SUNSHINE, [1932] 1 
K. B. 606; 101 L. J. K. B. 784; 147 L<. T. 199. 


1098. Add. Annotation :—Refd. Rh. v. Minister of 
Health, Hz p. Yaffe, [1930] 2 K. B. 98. 











Part Xl—Rules and Fees. 


1188. Add. Annotation :—Refd. R. v. Minister of Health, Ea p. Yaffe, [1930] 2 K. B. 9S. 


Part Xil.—Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case 
for ‘‘ See, generally, INDUSTRIAL, PROVIDENT 
& SIMILAR SOCIETIES ”’ read ** See, gencrally, 
INSURANCE.”’ 


Landlord & Tenant Act, 1927 (c. ea -]—See 
LANDLORD & TENANT, Vol. XXXI. 
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5a. 


21, 


22. 
23. 
36. 
38. 
40. 


40a. 


8a. 


common law disobedience to a statute 
is a misdemeanour.—O’ 
WIVES REGISTRATION Board (1924), 
26 W.A. L. R. 129.—-AUS. 


ei. 
Control Act, 1930 (N. S.). 
(1931), 56 Can. C. CU. 368.-~CAN, 
241. Statutory offences—‘ Offence ’—- . 
Prevention of Crimes Act, 1871 (c. 112), 
& 7, Oe ecOr. v. PADDEN, {1926) 
C. ( omnes 


94 ii. 
* offence ’’ in Indian Penal Code, 8. 149, 
is confined to offences under the Code 
& does not include within ita meaning 
offences under In 
Re VASUDEVA MUDALI (1929), I 
ie Mad. 882.——IND. 
24 iii. ——— “‘ Crime l 
Crimes Act, 1871 (ec. 112), 88. 7, 20.J— 
To be relevant a 
travention of Bact. 7 must ibel upon 
its face a conviction on indictment of 
an offence, & a previous conviction of 
an offence, both of which offences must 


Vol. XIV. Cases 3-—72b. 


CRIMINAL LAW AND PROCEDURE. 


Notr.—After June 1, 1926, see Criminal Justice Act, 1925 (c. 86). 


Part |.—Principles of Criminal Liability. 


Add. Annotations :-—Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 

Prevention of Crimes Act, 1871 (c. 112), 
$s, 20.}—Attempted burglary is nota ‘‘ crime ”’ 
within Prevention of Crimes Act, 1871 
(c. 112), s. 20.—R. v. Bares (1930), 22 Cr. 
App. Rep. 49, C. C. A. 
1K. B. 810. 

Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 
Add. Annotation :—Refd. Jarvis v. 
County Council, [1925] 1 K. B. 554.° 
Add. Annotation :—As to (1) Distd. Aber- 
cromby v. Morris (1982), 48 T. L. R. 635. 
Add. Annotation :—Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 

Add. Annotation :—Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 


Right of defendant to give evidence-——As to his 
state of mind.}—(1) Evidence that deft. is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 


Surrey 


PART I. SECT. 1. | Gl 


Misdemcanour.)-— Semble : at 


DEA v. MID- 


Proceedings under Liquor 
}--R. v. MAok 











o i. 


--The word 





dian ine Act. een 


"——Prevention of : 


charge of a con- 


aerre rare 


55. 


72. 


72a. 


72b. 


w :——Held : as there was nothing 
clandestine in the conduct of accused, 
he was fe equ, of the offence charged. 

—MvuR ROBERTSON, 
S. C. oD ) 1. —ScoT. 


PART I. SECT. 2, SUB-SECT. 2.—-A. 


3 }—-R. v. arr yar 
Can m. Cas. 134.—CAN 

-}—The conieeal rulo 
that when on a trial for murder the 
Crown succeeds in establishing such a 
prima facie case as, in the vg paghd of 
uny explanation, will justify t 
in finding the accused 
the burden then devolves upon him of 
minaking out such 
alleviation, excuse or justification as 
will afford a foundation for his defence, 
does not apply to the case where such 
ircumstances arise out of the evidence 
against him. Therefore, where various 
circumstances were brought out in the 
course of the Crown’s own case which 
bore materially on the question of the 
accused’s intent, & the issue was raised 
thereon whether the Crown 


cireumstances of 


Ity of murder, 


(2) On the question of mena rea, deft. is 
entitled to give evidence of the state of his 
mind at the relevant time.—R. v. Frrz- 
PATRICK (1926), 19 Cr. App. Rep. 91, C. C. A. 


Add. Annotation :—Folld. Bridges v. Griffin, 
(1925] 2 K. B. 233. 


Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 180 L. T. 418. 


Add. Annotation :—Distd. Farey v. Welch, 
[1929] 1 K. B. 388. 


———.]—-Held: above sect. applies the 
general law of larceny to pigeons 80 far as it 
does not apply to them already: & con- 
sequently, a taker who honestly belioved the 
pigeon taken to be his own was not within 
the sect.—FAREY v. WEtcH, [1929] 1 K. B. 
388; 98 L. J. K. B. 318; 140 L. T. 560; 

98 J. P. 70; 45 T. L. R. O77 ; 27 L. G. R. 
153; 28 Cox, C. C. 604, D. C. 


Refusal to maintain wife & family.]—It is no 
defence to a charge of “ wilfully refusing & 
neglecting to maintain” a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 





it was to take pluce, pocompanted the 
real burglar in his breaking into a 
house & taking goods, then instructed 
the police where the goods were to be 
found & gave information leading to 
the arrest. of the criminal. There was 
conflict between the evidence of the 
accused & that of the police officer who 
instructed him. The magistrate con- 
victed the accused. stating he was 
relieved fron: weighing the evidence of 
noe pe Olice officer & the other witnesses, 
e evidence showed that accused 
helped to commit the crime :—Held ; 
reversing the decision of the magis- 
trate, if accused’s evidence is believed, 
what he did was not with the intention 
of committing felony, but with the 
intention of helping the police. ~—R. v. 
oa (1930), 43 B. Cc. R. 


(1927) 


47 


he jury 


57.— 


PART I. SECT, 2, SUB-SECT. 2.—B. 


59 i. Notification oF contagious disease 

ublic Health Act, R. O., 1914 
(c. 218), 8. 55 (1).}—Where dett.., & 
qualified medical practitioner, honestly 
believed that a ease was not com- 


had ad- 


be “ orimea ’’ as defined in sect. 20.— municable:—Held: there was no 
eae v. MACMILLAN, [1927] 8. C. (J.) Ee ee ing rete bey mene Fea, & offenge could not be guilty of 4 
4.— SOOT. of murder:—Held: the judge criminal | offence.— A v. | GORDON, 
PART I. SECT. 2, SUB-SECT. 1 charging the jury should have givon a de eee 68 : - Can. Crim 
A : emia them to understand, without imposing ~—CAN. 


ae rea is an 


29 fl. ——- Criminal Code, 8. aie aa: any onus on the accused, that if, in o (p. 38) i. nin se 
R. 9. HURT ae soil oan Crim. Cas. view of such circumstances, they enter- easen al ingredient of the offence of 
$2; 660. L. R. 4 ‘AN. tained any reasonable doubt as to the possessing apparatus suitable for the 
20 iii, ———_ ———. en v. OANADI AN peronet having a& murderous intent, manufacture of spirits contrary_ to 
Auiis-CuA AMBERS, TD. ( 23) hey could not properly find him guilty Inland Revenue Act, 6. 180 (e).. This 
: 64 0 ge R nace of murder.—R. v. PRIMAK, [1930] +f does not mean that eailty motive or 
re . ad a pk ae eo I: a a a ee : 53 enon se es Hopkin eee her 
n. : iL. R. “—~ can shown by the presump one oF 
80 ii. ‘}-A fish merchant was fact which nay be raised net 


convicted on a charge of clandestinely CAN. 


tak osseassion of fish boxes, the pi. —— reed police.}—On 9 accused by the nature of the apparatus 
property oe vari various ash. merchants charge of burglary t e‘accused stated found in Lee ratte re! the circum- 
ell knowing that he had not, & would he was instru y a police officer to Legreiy surrounding tha essay 
not have, received on from the take part in a burglary in order to ( GouBON) v. ae [1925] 
owners to his doing so, & with usin asslat the police in b 3 Ww. 744.—CAN., 
the boxes by filling them with fish to justice. He informed the police sb. Pha ai beer over legal strength— 
emperance Act, 1916 (c. 50), 


dispatching 


em to the fish market at 


before the burglary as to where & ‘ied 


Cases 72b—302. 


bond fide but erroneously believed that he 
was not legally bound to maintain them in 
Mens rea is immaterial. 
—BiagGos v. BURRIDGE (1924), 89 J. P. 75; 


the circumstances. 


22 L. G. R. 555, D. C. 


102. Add. Annoiation :-—Refd. 


[1930] 1 K. B. 211. 
138. 


184. 
(1929), 45 T. L. R. 655. 


147. 


150. 
(1929), 45 T. L. R. 655. 


Add. Annotation :—Refd. 
[1926] 2 K. B. 258. 


177. Add. Annotation :—Consd. 
(1925), 041. J. K. B. 791. 


167. 


178. Add. Annotalion :—Consd. R. v. 


(1925), 94 L. J. K. B. 791. 
180. 


181a. -——-- 





3. 40.J~Held: mens rea necessary 
element.—RH. v. HYDE, (1925) 2 D. L. R. 
958 44 Can. Criin. Cas. 1.—CAN. 

sc. ————- -—~—Held : mens rea not 
necessary clement.—. wv. BURKE, 
{1925} 3 D. L. KR. 625; 44 Can. Crim. 
Cas. 234.—CAN. 

sf. Using bottle for liquor incorrectly 
labelled.|\—Held : mens rea essential 
ingredient.—R. v. Savicu (Ont.) (1927), 
47 Can. Crim. Cas. 262.—CAN. 

sj. Branding animal without eae ti 
of ouner—Brand Act, R. S. S., 192 
(c. 123), 8. 17(b).}~-Held: mens rea 
essential ingrediont.—CLARK v. LAWSON 
(Sask.), [1926] 1 W. W. R. 173; 46 
Can. Crim. Cas. 118.—CAN, 


PART I. meee 2, SUB-SECT. 5. — 
CG). 





253 iv. —~--~ ~—-—.}-—R. v. BROCKEN- 
SHIRE & CLARKSON, [1932] 1 D. L. ht. 
Hh Cae QO. lt. 806; 56 Can. C. C. 


PART I. SECT. 3, SUB-SECT. 3.—A. 


fi. —— Driving motor—Breach of 
provisions of Motor Vehicle Act.}—fh. 
v. DOYLE (Ont.), (1928) 50 Can. Crim. 
Cas. 233.— CAN. 


PART I. SECT. 8, SUB-SECT. 8.—BE. 
o. Delete the word “ nat.”’ 


201 ii. ———- Proof that accused under 
fourteen—Onus of proof lies on accused. | 
—R, v. SCHNEIDER (Sask.), ed 1 
D. L. R. 999; [1927] 1 W. W. R. 306; 
47 Can. Crim. 8. 61.—CAN. 


229 xii. —-- ———-.]—A man may 
appreciate the nature & quality of his 
deed as an illegal act, & may yet bo 
insane in respect that he fails to 
recognise that the act is morally wrong : 
& it is sufficient to justify a finding that 
accused is incapable of instructing his 
defence that, although sane in ordinary 


Orpen *. 
market Capital, Ltd. (1981), 145 L. T. 614, 
122. Add. Annotation :—Refd. Allen v. Whitehead, 


Add. Annotation :—Apld. Allen v. White- 
head (1929), 45 T. L. R. 635. 


Add. Annotation :—Refd. Allen v. Whitehead 


Add. Annotation :—As to (1) Refd. Allen v. 
Whitehead (1929), 45 T. L. R. 655. 


Add. Annotation :-—Refd. Allen v. Whitehead 
R. v. 


R. v. 


Add. Annotation :—Retd. R. v. 
(1932), 23 Cr. App. Rep. 182. 


-}—(1) The offence of uttering & 
publishing an obscene libel is established as 
soon as the prosecution has proved the 
publication & obscenity of the matter charged, 
& a jury should not be directed that, beyond 


ENGLISH AND Empire Digest SUPPLEMENT. 


this, they must find an intent to corrupt 
public morals. 

(2) The test of obscenity is that laid down 
by CockBurn, C.J., in BR. v. Hicklin, No. 8070, 


‘whether the tendency of the matter charged 


ilay- 


as obscenity is to deprave & corrupt those 
whose minds are open to immoral influences.” 

(8) Semble: it is a good defence to the 
charge that the publication of matter 


prima facie obscene was for the public good, 


as being necessary or advantageous to religion, 


science, literature or art, provided that the 


manner & extent of the publication does not 


exceed what the public good requires.— 


212. 


R. v. DE Monra.k (1932), 23 Cr. App. Rep. 
182, C. C. A. 

Add. Annotations :—As to (3) Consd. R. vw. 
Bailey, {[1024] 2 K. B. 800. Refd. R. v. 


Southern (1929), 142 L. T’.. 383. 


Denyer, 229. 


Add. Annotations :—-As to (1) Refd. R. v. 


Kenneally (1930), 22 Cr. App. Rep. 52. 


Bateman 


Generally, Refd. Dixon v. Sutton Heath & 


Lea Green Colliery, Ltd. (No. 2) (1930), 28 


Bateman 
230a. 


De Montalk 


B. W. CG, C, 185. 


-.}—The Ct. of Criminal Appeal has 
no power to alter the rules in McNaghten’s 


Case, No. 229, ante.—-R. v. FLAVELL (1926), 


matters, he is insane in regard to the 
particular subject-matter of the charge 
which is mado against him.—H.M. 
ADVOCATE v. SHARP, [1927} S. C. (J.) 
66.—SCOT. 


229 xiv. ——- ——.}-Toua Ram »v. 
R. (1927), I. L. R. 8 Lah. 684,.—IND. 

229 xVW ----— .}—~The wor 
“and ” in Criminal Code, hk. 8S. C., 
1927, s. 19, should be construed as 
‘or.’’-—R, uv. JEANOITE, [1932] 2 
W. W. RR. 283.—CAN. 


e i. A mab may 
be suffering from someform of pone 
in the sense in which the word wou d 
be used by an alienist, but may not be 
suffering from unsoundness of mind, a8 
defined in Indian Penal Code, s. 84 
The law recognises nothing but 
{fucapacity to realise the nature of the 
act. & presumes that where a man’s 
mind or his faculties of ratiocination 
are sufficiently clear to apprehend 
what he is doing, he must always be 
presumed to intend the consequences 
of the action he takes.—MANI tam 
v. R. (1926), 1. L. R. 8 Lah. 114.—IND. 


PART I. a 5, SUB-SECT. 2.— 








enamel 





245 iil. -}—The driver of a 
motor car was charged with causing 
the death of a pedestrian by his reck- 
less driving. He stated that he was 
not guilty ‘‘in respect that or the 
incidence of temporary mental dis- 
sociation due to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway of his 
injuries & dcath, & was incapable of 
appreciating his immediately previous 
& subsequent actions.” It was not 
disputed that the pedestrian’s death 
had been caused by the excessive 
specd & dangerous manenvring of the 
car :—Tfeld: if accused was atherwisc 
in a condition which justified his 
driving a car, & if, through no fault of 
his own & for some cause outwith his 
control & which he was not bound to 
foresee, he became either gradually or 
suddenly not master of his action, 








19 Cr. App. Rep. 141, C. C. A. 


244a. S.P.—R. v. Korscu (1925), 19 Cr. App. 
Rep. 50, C. C. A. 


302. Add. Annotation :—As to (1) Consd. QR. v. 
Bateman (1925), 94 L. J. K. B. 791. 


through some mental defect, & was in 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty.— H.M. ANVUGCATE 
oe {1926] S. C. (J.) 45.— 


PART I, SECT. 5, SUB-SECT. 2.—E, 


279 i. Need not be scicntific evidence.) 
—N. v. McCoskKey, [1927] 2 D. L. R. 
639; 47 Can. Crim. Cas. 122; 60 
O. : R. 44,—CAN. 

ei. -—.J—hi. v. BRocKENSnInea & 
CLARKSON, [1932] 1 D. Le TR 156; 
Lost] O. R. 806; 56 Can. C. C. 310.— 


PART I. SECT. 5, SUB-SECT. 3.—A. 


h i, ——— -——.}-—-WARYAM SINGH Uv. 
R. (1926), I. L. Kh. 7 Lah. 141.—-IND. 


PART I. SECT. 5, SUB-SECT. 3.— B. 


297 iv. --—-—.)—Jividence of drunken- 
ness falling short of a proved incapacity 
in accused to torm the intent necessary 
to constitute the crime, & mercly 
establishing that his mind was affected 
by drink so that he moro readily gave 
way to some violent passion, does not 
rebut the presumption that a man 
intends the natural consoquences of 
his acts.—SHERU & Gama v. R. (1923), 
I. qu. R. 7 Lah. 50.—IND. 


303 villi, —--— J-~The accused 
appealed from his conviction for 
murder. It had been contended in his 
defence that at the time of his act his 
condition from drink was such that the 
act could not be murder; & he alleged 
misdirection by the trial judge to the 
jury on this question, which involved 
the law as to what state of incapacity 
resulting from drink will reduce a 
crime from murder to manslaughter :— 
Held : in the circumstances of the case, 
an essential quecuen for the jury was: 
given the existence of some degree of 
capacity in the accused, & assuming 
the facts deposed to by Crown wit- 
nesses, if credited, in describing the 
accused’s act in striking the fata] blow 
& his conduct & expressions before & 





Vol. X1V.—Criminal Law. Cases 306—782a. 


306. Add. Annotations :—Consd. KH. v. Betts & 6138a. Overloading omnibus — Railway Passenger 
Ridley (1930), 144 L. T. 526. Refd. R. »v. 


Canham (1925), 18 Cr. App. Rep. 163. 


359. After this case add :— 


-—--— Abolition of presumption. ]—See Criminal 


Justice Act, 1925 (c. 86), s. 47. 


417. Add. Annotations :—Consd. A.-G. for Straits 
Settlmt. v. Pang Ah Yew, [1925] A. C. 555. 


Refd. Badman v. R., [1924] 1 K. B. 64. 


466. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


478. Add. Annotation :—Refd. Towle v. Improved 


Industrial Dwellings Co., [1931] 1 K. B. 263. 


528. Add. Annotation :—Refd. R. v. Betts & 


Ridley (1930), 144 L. T. 526. 


Duty Act, 1842 (e. 79), ss. 18, 15.]—The 
conductor of an omnibus was convicted of 
permitting the omnibus to be overloaded con- 
trary to Railway Passenger Duty Act, 1842 
(c. 79), s. 18, which by sect. 15 imposed a 
penalty for this offence on the ‘“ driver, 
conductor, or guard.’ His employer was 
not present at the time :—Held: the employer 
was liable to be proceeded against for “‘ aiding 
& abetting, counselling & procuring” the 
commission of the offence.—-GoUGH v. REES 
(1929), 142 L. T. 424; 94J5.P.53; 28L.G.R. 
32; 46 T. L. R. 103; 29 Cox, C. C. 74, D.C. 


616. Add. Annotation :—Apld. Allen v. Whitehead 


528a. 





(1929), 45 T. L. R. 655. 


Commen design to commit robbery 








572a. 


with violence.|—Where, in pursuance of a 616a. 


common design to commit robbery with 
violence, one prisoner strikes a blow which 
results in death, & another is present aiding 
& abetting the robbery, as a principal in the 
second degree, both are guilty of murder, 
although the latter may have consented to 
the use of only a limited degree of violence 
& the former may have departed from the 
agreed method of attack.—R. v. Brerrs & 
RIDLEY (1930), 144 L. T. 526; 22 Cr. App. 
Rep. 148; 29 Cox, C. C. 259, C. C. A. 


-]-—To convict a co-deft. of 
more than one crime on the ground of common 
design there must be satisfactory evidence 
that the concert extended to each such 
crime.—RH. v. Suort (1982), 23 Cr. App. Rep. 
170, C. C. A. 














611. Add. Annotation :—Apld. Gough v. Rees 


(1929), 46 T. L. R. 103. 


612. Add. Annotation :—Distd. Gough v. Rees 


(1929), 46 T. L. R. 103. 


613. Add. Annotation :-—Apld. Gough v. Rees 


.j—Resp., the proprietor of a 
refreshment-house was charged with harbour- 
ing prostitutes contrary to Metropolitan 
Police Act, 1839 (c. 47), 5. 44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Resp. only 
visited the premises once or twice a week, 
& there was no evidence that any offence had 
been committed in his presence or with his 
knowledge :—Held: having delegated all 
his authority to the manager & become a 
mere absentee, he was responsible for the 
acts of the manager, & was liable to con- 
viction. —- ALLEN v. WHITEHEAD, [1930] 1 
K. B. 211; 99 L. J. K. B. 146; 142 L. T. 
141; 94 J. P. 17; 45 T. L. RR. 6553; 27 
L. G. R. 652 3; 29 Cox, C. C. 8, D. C. 


708a. ——— Not supported by evidence that de- 


fendant accessory after the fact.)—TI. v. 
HirzPATRIcK, No. 40a, ante. 


(1929), 46 T. L. R. 1038. 


aftcr that act, whetber or not he was 
so affected by drink as to be incapable 
of having the intent to kill or of having 
the intent, in reckless disregard of the 
consequences, to cause some bodily 
injury, ‘' known ” to him to be “ likely 
to cause death.” That question was 
one upon which the jury must pass in 
order to enable them to determine the 
existence or non-existence of the intent 
in fact. As the trial judge, while 
properly directing the jury’s attention 
to the defence as put forward by 
accused’s counsel, that accused was in 
such a stato that. his mind was not 
functioning, that his ‘‘ mind was gone,” 
that he was incapable of a degreo of 
“thought ”? onabling him. to be aware 
of the nature of his physical acts, did 
not direct them to the question above 
dofined, there should be a new trial.— 
MACASRILL ¥. R., [1931] 8. C. R. 330; 
3). lL. RR. 166; 55 Can. C. CG. 81; 
revag., S$. ©. sub nom, It. v. MCASKILL, 
[1931] 1D. L. R. 979.—CAN, 

_ 303 ix. .}—Prisoner was 
jndicted for the murder of a_ police 
officer. ‘Tho only defence was that he 
was so drunk as to be incapable of 
forming an intent & therefore was at 
most guilty of manslaughter. The 
judge charged the jury thus: ‘f What 
you inust determine is if this man can 
show that his mind was so affected by 
the drink he had taken tbat he was 
incapable of knowing that what. he 
was doing was dangerous & so likely 
to inflict sorious injury. That is your 
test. 1f upon tho whole evidence you 
fea) honestly that this man was drunk 
to the extent that ho did not know 
what he was doing ,.was dangerous & 








732a. -.J—R. v. FirzpatTrick, No. 40a, ante. 


likely to cause serious injury, then the 
offence ought to be reduced to man- 
slaughter, but that is for you’ :— 
Held: a misdirection.--—R. v. Kovacn, 
[r931] 1D. L. R. 977; 660. LD. RR. 398 5 
55 Can. C. C. 40.— CAN. 
303 x. ——.}—h. v. MCASKILL, 
[1930] 3 M. P. Ik. 469.—CAN, 


PART I. SECT. 6, SUB-SECT. 2.—B. 


456 iv. -/—Where several 
persons join in beating another with 
luthis, & inflict such serious ifjuries 
on him that he dies shortly after the 
beating, all are guilty of the offence of 
murder without distinction.--lt. v. 
hee (1923), I. L. R. 45 All. 727.— 


456 v. --+-The doing to 
death of one person at the hands of 
several persons, in circurmstapces in 
which it could never be known by which 
hand life was actually extiuguished, 
amounta to murder, & not merely 
attempted murder, on the part of 
each of the persons e¢oncerned.— 
GHosH v. R. (1924), 41 T. L. R. 27; 
L. It. 52 Ind. App. 40.—IND, 


PART I. SECT. fe) 7 cage 3. 
. (a) i, 

fi. ------ Rape— Putting hand over 

goats mouth |--T. ov. Uewston & 

ponuayy (1930), 54 Can. C. C. 13.) - 


foot. 

















PART I. ek 6, SUB-SECT. 3.— 


ni. ——.}--A powen cannot bo said 
to have aided & abetted another, where 


the latter had no consciousness of his 
act & exercised no volition in the 
matter.—TN. v. RASOOL, [1924] App. D. 
44.—-S. AF. 


PART I. cao 6, SUB-SECT. 3.-— 


580 i. Manslaughier—Dcath in a fight.) 
—R. v. SILVERSTONE, [1931] 3 D. L. ht. 
769: O. hR. 50; 55 Can. C, C. 270.— 
CAN. 

sd. Assault.J~-M. assaulted S. with 
intent to rob him. D. was not present 
at the assault, but there was evidence 
that he had been seen earlier in the 
evening driving in his car with M.. that 
M., when pursued by §&., immediately 
after the assault, took refuge in D.’s 
car. in which D. was then seated, & 
which was stationary by the roadside, 
with its lights off, in a dark spot close 
to where the assault had been com- 
mitted :—Held: tho jury was entitled 
to draw the inference that the assault. 
was committed in pursuance of uw 
common purpose agreed upon by AI. & 
p—M. & D.R. vo. DUNN (19380), 30 
8S. RL N.S. W. 210; 47 N.S. W. WN, 
79.— AUS. 


PART I. SECT. 6, SUB-SECT. 3.-— 
B. (£) ii. 


se. (Yommon design to escape-- Shoat- 
ing with intent to murder by Aah al 
mere fact that two men were attempt- 
ing together to escape arrest does not 
justify a conviction of both of them for 
an offence committed by one in resist- 
ing apprehension. --R. 7 ScoTr & 
reac {1932} 2 W. W. RR. 124.-- 


. 


Cases 750—933a. 
750. Add. Annotation :—Apld. R. v. Woods (1930), 
751. Add. Annotation :—Consd. R. ». 


7512. 


143 L. T. 311. 


Woods 
(1930), 1438 L. T. 311. 


~.]—On a charge of attempting to obtain 
by false pretences, ‘‘intent’’ & ‘‘ attempt ”’ 
must be carefully distinguished.—R. v. 
Puncw (1927), 20 Cr. App. Rep. 18,C. 0. A. 


-}~-Two letters were written by the 
accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene & 
lecherous terms, purported to be written by 
a woman, & invited the recipient to come to 
the place where the accused lived, & to have 
immoral relations. The eoolee on reading 
them, believed they were written by a woman. 
He did not go to the place where the accused 
lived, & no meeting between them took 
place. The accused was charged with 
attempting to procure the commission of an 
act of gross indecency by the recipient of 
the letters with himself. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(ii) if so, whether the letters amounted to an 
attempt to procure the commission of the 
offence charged. The jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted the accused :—Held: 
the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, & the jury should 
have been directed that such acts did not in 
law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly be quashed.— 
R. v. Woops (1930), 143 L. T. 311; 46 
T. L. R. 401 ; 29 Cox, C. C. 165; 22 Cr. ‘App. 
Rep. 41, C. C. A. 





751¢. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


~.}—R. v. FREEDMAN, No. 10778a, post. 


755. Add. Annotation :—Refd. R. v. Punch (1927), 


20 Or. App. Rep. 18. 


756. Add. Annotations :—Apld. R.v. Woods (1930), 


799. 


812. 


814. 


861. 


1438 L. T. 311. Refd. R. v. Punch (1927), 20 
Cr. App. Rep. 18. 


Add. Annotation :- -Distd. R. v. Woods (1930), 
1438 L. T. 311. 


Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 


Add. Annotations :— Aas to (1) Refd. Hardie & 
Lane v. Chilton, [1928] 2 K.B. 306. As to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
Generally, Refd. G. W. K. v. Dunlop Rubber 
Oo. (1926), 42 T. L. R. 376. 


Add. Annotation :—Generally, Refd. R. v. 
Berg, Britt, Carré & Lummies (1927), 20 
Or. App. Rep. 38. 


862a. Conspiracy to procure admission to Inn of 


902. 


930. 


933a. 


Court—Forged certificates. ]}—The Benchers 
of the lnns of Ct. owe a duty to the public in 
respect of admission to the Bar: therefore a 
fraud committed upon them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender.—R. y. Bassky 
(1931), 47 T. L. R. 222; 75 Sol. Jo. 121; 22 
Cr. App. Rep. 160, C. C. A. 


Add. Annotation :—Retd. R. v. Gordon (1925), 
133 L. T. 734. 


Add. Annotation :—Refd. R. v. Luberg (1926), 
1385 L. T. 414. 


Though no direct communication 
between conspirators.|—R. v. MEyYRICcCK, R. 
v. RIBUFFI (1929), 45 T. L. R. 421; 21 Cr. 
App. Rep. 94, C. C. A. 





PART I. SECT. ae a 6.— 


750 v aoe Rump, [1929] 
2D. UL. KR. 824: iW. W. R. 649 ; a 
a Crim. Cas. 236 ; 41 B.C. R. 


PART I. see 6, SUR ew re 8. -- 


763 vi. --—-~.}--h. v. Durry, [1931] 
4 M. 1. 8. $1.--CAN. 


PART I. SECT. 6, SUB-SECT. 6.---C. 


7723. Lrabilit asi ogra nas 4 
—R, v. Soe 1926} 3 DD. L. R. 653 
eae A W. W. R. ay vine Crim. 
Cas. 209; 36 Pra. L. Rt. 64.--CAN. 


PART I. SECT. 6, SUB-SECT. 6.—D. 


sf. Charge of assault with intent to 
commit sag mounts to charge of 
attempted e.J—lR. v. MACINTYRE 
(1925), 43 Can. Crim. Cas. 356.—CAN. 


PART I. SECT. 6, SUB-SECT. 7.—A. 


hi, —~—~ -—-—.}—Every person of 
legal responsibility who knowingly & 
voluntarily co-operates with, or aids 
or assists or advises or encourages 
unother in the commission of a orime 
is an accomplice, without regard to 
the degree of his guilt.—R. v. GaL- 
reer [1924] 4 5. L. R. 1059; 3 
W. W. 2B. 357,—CAN 

h tt eee eae Wak eg 
be convicted on a charge of counselling 
an offence, although the person 
counselled did not actually cone the 


ce.— ht. v. YEE JaM Hone (Sask.), 
[129 1D. L. R. 179; 50 Can. Crim. 
72; [1928] 3 W. W. R. 490.— 


PART I. SECT, 6, SUB-SECT. 8.—A. 


s i. ———.]—Conspiracy cannot exist 
uniess two or more persons are partics 
to an agreement to do am illegal act, 
or to do a legal act illegally, both know- 
ing, or being deemed tu know, that tho 
carrymg out of the purpose involves 
the commission of an indictable offence. 
—R. v. SEGAL, [1925] re L. R. 762 ; 


Q. R. 39 K. B. 436.—C 
s li. What isle to—C ing 
with another ignorant of intended fraud. } 
—R. Gano eS sl ag ) (1928), 49 Can. 
as —— GC 


PART I. SECT. 6, SUB-SECT. 8.—C. 
8381 i. One alone cannot c Ag ae 
There can be no se iracy 
or more minds a den as to thele 
aan em ve R. (1927), 48 
N. L. R. 830.— 8. AF. 
835 i. Husband & ee ]J—~ Husband 


- nue renee cone ther so as 
o be guilty of the crime o Soares 
—R. v. MOK ECHTIE, [1926] N. - 


1 N. Ze 
PART I. SECT. 6, SUB-SECT. 8.—N. 
89¢4ii.-———- ——-—-.}--R Book- 


HALTER & LANIN, (1924), 3 *D. L. R. 
122; Can. Crim. Cas. 186.—CAN. 

894 i, ——~ -———.} —H. v PORTER & 
MARKS (3B. bahia bt) Vat Dd. ve R. 825 ; 
50 Can. Crim CAN. 


PART I. SECT. 6, SUB-SECT. 8.—O (a). 


921 i. tated ey be inferred 
SIMINGTON 


from {aoe oved. }j-—R. 
ae” (1926), 46 Can. Crim. Cas. 249.—~ 


921 fi. S. P. R. o Pa RORRTOR (B.C.) 
(1926), 46 Can. Crim. Cas. 2 9.—-CAN. 


qi.-—-— sc an sn 

shaisos & conspiracy en A., B., 
C. & D., together & with E .,& He & 
others, & & conviction finds A 
of a conspiracy with B. & with E. es 
& others, the conspiracy on which A. 
is convicted is not a different con- 

iracy from oe one on Mk sar he was 
change d.— MARINO & CRBISOFTI, 
[1927] 2 W. w. R. 468; 47 Can. Crim. 
Cas. 348; 38 B.C. R. 452.—CAN. 


935 — a rule ae 
ssiacncs that, on charges of coneprery’ 
the acts Ag declarations of 
spirator in erance of the common 
object are admissible against the rest, 
ig ie SPP cele on ac of bery, 
the orime of is 
aoa conduct of, 
concert by, & the ne of a common 
urpose between, eoty en co 
fe is ia immaterial whether the existence 
of the common purpose or the 
pleloation therein of those all 
bav oparaciee pated in the crime be proved 
frat, hough either element is n 
without the othe: a v. he oa) 


Vol. XIV.—Criminal Law. Cases 960a—1032a. 


Part I1—Original Criminal Jurisdiction. 


960a. ~.|—GReY’s (LORD) Case 
State, Tr. 489. 

961a. Right of Scotch peer.)—SanoHar’s (LORD) 
Case (1612), 9 Co. Rep. 117a; 77 EB. R. 902 ; 
sub nom. SANQUIRE’s (LORD) Casp, 2 State 


Tr. 743. 

mnotations :-—Consd. R. v. Graham (1791), 2 Leach, 547. 

Refd. Clarendon’s Case (1667), 6 State, Tr. 291. 

967a. ——— Not by articles exhibited by peer in 
House of Lords.|—CLARENDON’S (EARL) 
CasE (1667), 6 State, Tr. 291. 

975a. ——.]—SoMERSET’S (DUKE) OasE (1551), 
1 State, Tr. 515. 

986. Add. Annotation :—Consd. R. v. Judge, Hz p. 

Isle of Ely Justices, [1931] 2 K. B. 442. 


989. For “RR. v. Exnior”’ read “R. v. ELwior, 
Horus & VALENTINE.”’ 
Add. Annotations :—Roefd. R. v. Paty (1704), 
2 Ld. Raym. 1105; Burdett v. Abbot (1811), 
14 East, 1. 

991. Add. Annotation :—-Consd. R. v. Cory, [1927] 
1K. B. 810. 


992. Add. Annotation :—Refd. Leyton U. ©. v. 
Wilkinson, [1927] 1K. B. 858. 

1005. Add. Annotation :—Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. R. 485. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.}— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 18384 (c. 36).—R. v. CENTRAL CRIMINAL 
Court JJ., Ex p. LONDON Country COUNCIL, 
[1925] 2 K. B. 43; 94 L. J. K. B. 479; 182 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
aa 69 Sol. Jo. 381; 27 Cox, O. C. 734, 


(1641), 1 


A 


1022a. —— ——.]—R.v. Devon JJ., Hz p. PUBLIC 
PROSECUTIONS DirEcror, No. 1138, post. 


1080. Add. Annotation :—Distd. R. v. Teesdale 
(1927), 188 L. T. 160. 


PART Il. SECT 1, SUB-SECT. 5. 


sa. Election for epeedy trial,J--R. v. 
CumMMINs (N. S.) (1928), 50 Can. Crim. 
Cas. 375.—CAN. 


sb, ——.}—When a prisoner has 
elected a speedy trial, his consent to 
bo so tried, on additional charges 
which it is sought to prefer against 
him, is req d only when they are 
not founded on the facts or evidence 
dieqlosed in the depositions.—R. »v 
Dorr (Saak.), [1929] 1 D. L. R. 15 
50 Can. Orim. Cas. 246; [1928] 
W. W. R. 550.—CAN. 


Cas. 370.——CAN. 


Yee Jam Hone 


490.—CAN. 
sd, ——, }— FR, v. 
(1929), 52 Can. Crim. 
se, -———.}-When a prisoner has 
consented to a speed before the 
district ct. Judge’s criminal ct. on the 
charge for which he has been com-_ tried 


SPEIDEL (Alta.) 
Oas, 311.—-CAN. 


summarily. 


mitted for trial, he may be so tried 
without any further consent on any 
other charge founded on the facts or 
evidence disclosed in the depositions. 
—R. v. DIEDERIOH & 
{1929} 3 W. W. R. 74 


sf. --—-.—A good election for a 
speedy trial wus held not to be affected 
by the fact that a subsequent election, 
made after a slight correction in the 
9: charge, may not have been taken in the 

3 roper manncr.-—R. v. 
EN, [1930] 3 Ww. Ww. R. 281.—CA ry 


£0. ———-.]—R. 0. _ 8B. a bed of age he to ie a 
(Sask.), (1929) 1 D. L. R. 179: 50 thou ecewing = sloven property. | ~~ 
a : Although property alleged to have been 
Can. Cas. 372 5 [1928] 3 W. W. R. stolen or to have been recelved knowing 
it to have been stolen does not exceed 
$10 in value & the offences are, thecre- 
fore, triable summarily 
magistrate under Part VI. o 
al Code, they are nevertheless 
indictable offences & need not be 


1031. Add. Annotation :-—Distd. R. v. Teesdale 


(1927), 188 L. T. 160. 


1081a. —— ——.]—It is not necessary in 
order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 5, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words “rogue & vagabond.” 
since the statute itself provides that a person 
convicted of any of those offences “ shall be 
deemed a rogue & vagabond.”’—R. v. TEES- 
DALE (1927), 188 L. T. 160; 91 J. P. 184; 
44 T. L. R. 30; 28 Cox, C. C. 438; 20 Cr. 
App. Rep. 113, C. ©. A. 


1082. Add. Annotation :—Folld. R. v. Dixon, 
Southampton Justices, Ea p. Porteous (1929), 
142 L. T. 597. 


1082a. -——- ------. Before charge gone into. j--- 
Deft., who was represented by a golr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft. protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarijly. 
Deft. was then convicted & fined :—Held: 
the proceedings were a nullity as the giving 
of that information to the person charged 
on his appearing before the ct., ‘‘ before the 
charge is gone into,” in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed.—R. v. DIxon, 
SOUTHAMPTON JUSTICES; Ea p. PORTEOUS 
(1929), 142 L. T. 597, 598; sub nom. KR. v. 
HAMPSHIRE Justices, Ex p. Porteous, 94 
J.P. 70; 46 T. L. R. 157; 28 L. G. RB. 
84; 29 Cox, C. C. 118, D.C. 








(2) Where there was nothing to 
suggest that the judge was of the 
opinion, & ho could not properly be 
of the epnion, that the property 
alleged to have been received knowing 
it to be stolen did not exceed $200 in 
value, the case fell under sect. 67 of 
North-West Territories Aci, 1886 
(which is still in force), & when the 
accused elected for a jury tria] a jury 
of six was a properly constituted 
tribunal. (3) When the stolen pro- 
perty alleged to have been knowingly 
received consisted of caucelled sharc 
certificates which appeared to be when 
received by the accused valid certifi- 
cates With a market value far in oxocess 
of $200, & it was not shown that he 
was implicated in any way in the 
erasing of the cancellation marks :— 
Held: it could not properly be said, 
for the purpose of the application of 
roct. 67, that their value not. excecd 
$200.--R. v. DuskNBERG, [1930] } 
W. W. RR. 717; 53 Can. C. C. 166; 24 
Alta. L. R. 415.-—CAN. 


LIBERTY (Alta.), 
8; 52 Can, Crim. 


Wonea ae 


olice 
the 


by a 


Cases 1084—1269. ENGLisH AND Emprre Dicest SuPPLEMENT. 


10384. Add. Annotation :—¥Folld. KR. v. Dixon, 
Southampton Justices, H2z p. Porteous 
(1929), 142 L. T. 597. 

1042. Add. Annotation :—As to (1) Consd. China 
vevigation Co. v. A.-G. (1932), 48 IT. T. R. 

1079a. —-— Fraudulent conversion begun abroad— 
Receipt of proceeds in England.|—A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country.—R. v. LYLE (1924), 18 Cr. 
App. Rep. 59, C. C. A. 


1090. Add. Annotation :—As to (1) Consd. China 
oe Co. vu. A.-G. (1932), 48 T. L. R. 

1100. Add. Annotation :-—Refd. 
[1926] P. 185. 


1101. Add. Annotation :—Distd. 
[1927] P. 811. 

1124. Add. Annotations :—As to (2) Refd. The 
Fagernes, [1926] P. 185. As lo (4) Refd. The 
agerness, [1926] P. 185. Generally, Refd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 375, 

1138. For the existing paragraph in original 
volume substitute the following paragraph :— 

—— oo ~——.]—A person on 

board one of His Majesty’s ships, which was 

then in commission & lying in the tidal 
waters of the Firth of Forth above the Forth 

Bridge, was alleged to have committed 

larceny as a clerk or servant to the Navy, 

Army & Air Force Institutes. He was 

placed under arrest by an executive officer 

of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 


The Fagernes, 


The Fagernes, 


ES CD 


charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts. :—Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admilty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended.—lt. 
v. DEVon JJ., Ex p. PUBLIC PROSECUTIONS 
DrreEcror, [1924] 1 K. B. 603; 938 L. J. KB. 
284; 130 L. T. 640; 88J.P.78; 40T.L. R. 
213; 68 Sol. Jo. 422; 27 Cox, C. C, 593, D.C. 


SuB-SECT. 2.—-STATUTORY PROVISIONS. 
(Vol. XIV., p. 147.) 
See, now, Criminal Justice Act, 
(c. 86), s. 11. 


1925 


SuB-sEcT. 3.—CHANGE OF VENUE. 
(Vol. XIV., p. 150.) 
See, now, Criminal Justice Act, 1925 (c. 86), 
s. 11 (1). 


Part I1l—Limitation of Time for Criminal Proceedings. 


1269. Add. Annotation :—Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


PART II. SECT 2, SUB-SECT. 1. 


roi. Offence commitied before juris- 
diction granted—Trial subsequent to 
grant,}—R. v. HEISLER (N. S.), [1928] 
3D. L. R. 221; 49 Can. Crim. Cas. 
341.— CAN. 


PART II. SECT. 2, SUB-SECT. 5. 


C i, .}-—Sect. 591 of the Criminal 
Code does not apply to an offence com- 
mitted on a ae moored at Lapointe 
Pier in Burrard Inlet. 

Even where the sect. applies, the 
leave of the Governor-Gencral is 
effective if obtained before the com- 
thittal of the accused for trial.—I. v. 
I'URUZAWA (No. 2), [1930] 1 W. W. R. 
953, 955; 53 Can. C. C. 398; 42 
B.C. mR. 541, 548.—CAN, 





PART II. SECT. 3, SUB-SECT. 1.—A. 


1148 iv. ae ~Accused, 
charged with inflicting grievous bodily 
harm, was arrested on 8 warrant 
brought before two Justices for sum- 
mary trial in a judicial district. other 
than that in_ which the offence was 
committed, Justices of the peace in 
Saskatchewan have jurisdiction as such 
throughout the Province. Le pleaded 
to the charge & made his defence, & 
it was not until he appealed from his 
coo euee Pee he pbiected to the 
place o rial:—eld:  applyin 
Criminal Code, 8. 577, app é. fod 





properly charged & tried, even if 
6. 884 did apply; & even if he had a 
right to be trted in the district where 
the offence was committed, his objec- 
tion to the placo of trial was raised too 
late.—R.. »v. Roperts, [1928] 1D. L. i. 
260; 49 Can. Crim, Cus. 171; 22 Sask. 
i R. 242; 11927] 3 W. W. RR. 844.— 
1162 i. Where act is act of omission— 
Embezclement — Non-accounting for 
money received—Place to which account 
should hare been rendered.j—In & case 
of erinunal breach of trust by a servant 
whose duty it is to render account at 
one pluce, & there is no evidence to 
show where the alleged misappro- 
priation was committed other than the 
fact of non-accounting, the venue may 
be laid in the place where the accused 
to account. If, however, there 

is evidence to show where the mis- 
appropriation was coinmitted, the 
venue must be laid effher in that place 
or the place where the prop eeyy was 
received or retained. In the latter 
case there is no alternative venue in 
the place where the account was to bo 
rendored. — PaAvuL nr FLONDOR  v. 
car ra (1931), I. L. R. 59 Cale. 92. 


PART IY. SECT. 3, SUB-SECT. 1.— 
C. (a). 


t i. --— -~—~-.} —Held: a letter 
written by doft. froyn a city in 
Pennsylvania to Ontario, enclosing 


mouey for travolling expenses & con- 
taining instructions to proceed to 
Montreal, was deft.’s act committed 
in Ontario, & a taking & enticing away 
within sect. 316 of the Code.—R. «, 
Lorrtus (1926). 45 Can. Crim, Cas. 
390; 590. L. R. 65.—-CAN, 


PART II. SECT. 3, SUB-SECT. 8. 


1254 xvi, ——- ——-.]—R. v. Dr 
BRUUE (1927), 47 Can. Crim. Cas. 311; 
60 QO, L. R. 277.--CAN. 

1254 xvii. —-— .J--A change of 
venue will not be granted on the ground 
of local proind ice against the accused 
unless it plainly appears that such 
prejudice exists as will prevent a fair 
é& impartial trial being had at the place 
where the offence is alleged to have 
been committed.—R. v. BRONFMAN, 
[1930] 1 W. W. R. 382; 53 Can. C. C. 
32; 248. L. R. 321.~-CAN. 

sd. Appeal from refusal to change— 
British Columbia.]—Accused was con- 
victed at Prince Rupert on a char 
ofmurder. The Supreme Ct. of Canada 
on appeal set aside the conviction & 
ordered a new trial. An application 
was then made by accused to change 
the venue & was dismissed. An appeal 
from the order was dismissed for want 
of jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province.—-R. o. SANKEY (1927), 
49 Can. Crim. Cas. 195; 39 B.C. i 
247.—OAN, 





13884a. Estreatment —- Removal 


STEWART 23 Cr. 


C. 0. A. 


(1931), 


1887. Add. Annotation :—Apld. 


(1929), 168 L. T. Jo. 303. 


1845a. 
168 L. T. Jo. 303. 


1410a. Pending appeal to Privy Council—From 


PART IV. SEOT. 1. 


1301 vii. ——— —-—.]}-—R. v. CoorEeR- 
Bay ne (1924), 43 Can. Crim. Cas. 394. 


1301 viii. —— ---The main, 
although not necessarily the only, 
consideration that should determine 
the exercise of a magistrate’s discrotion 
is the question of securing the attend- 
ance of accused.— Kok v. R. (1927), 48 


N. L. Rn. 267.—S. AF. 

m i. ene eet ——, k—Criminal Code, 

. 696, provides that where the offence 
is punishable by imprisonment for 
more than five years a justice of the 
peace, jointly with some other justice, 
may in certain circumstances admit 
the accused to bail. One justice has 
no jurisdiction to tako the recognis- 
ances, &, if he does so, no HMability is 
imposed, at least no liability which can 
be enforced in a summary manner.—- 
R. v. Moone, [1924] 1 W. W. R. 111; 





41 Can. Crim. Cas. 164; 18 Sask. L. n. 
G0.—CAN. 
m il, ——— Justice of the pcace.}— 


Under a. 664 of the Criminal Code a 
justice of the peace has ieee jon to 
admit an accused to bail before ho is 
brought before the justice in ct. on 
the charges preferre gcainst him.— 
R. v. McKENZIE, [1929] D. L. R. 
799 3 2 W. W. R421; 51 Can. C. C. 
423: 38 Man. L. Rt. 241; ; affg.. [1929] 
1 W. W. R. 249.—-CAN, 


sf. dmount of bail—Poawer to in- 
crease. J—Tiail was fixed by a magis- 
trate at the close of a preparatory 
examination of uccuscd who was com- 
mitted for trial, The examination was 
reopened to ascertain whether accused 
wdinitted eight previous convictions. 
Upon his admission, prosecutor applied 
tor an increase of ball, which the 
magistrate granted. Accused then 
applicd for an order that the bail 
as originally fixed should stand :— 
fleld : it was competent for the magis- 
trate to reconsider the amount of the 
bail.—-Swart v. R. (1923), 44 N. L. It. 
133.—~8. AF. 

sg. Lffect of bail-—Whether reckoned 
as part of tmprisonment.)—The time 
during which prisoner is out on bail 
under an order for bail made at his 
request cannot be reckoned as part of 
his term of imprisonment, even though 
such order was ultra vires.—R, v. Tac, 
[1925] 2 W. W. RR. 129; 43 Can. Crim. 
Cas. 363.—CAN. 

sh. -}—The_ time of im- 
risonment. for an offence against 

anitoba Temperance Act docs not 
continue to run while prisoner is out 
on bail pending an ae —R. v, 
SIPES, ee D 361; [1925] 
2W. W. RR. 325; Hi oe Crim. Cas. 
603 35 Man. L. R. 151.—CAN. 


sj. Hatreatment of bail.}—The pro- 
cedure to be followed on an applica- 
tion to Soe bail is to be found in 











Bail Act, 12 (2).—R. «. BRIGGS 
(1923), 33 B C. R. 297.—CAN. 
sk. Application to remit — 





Appeal.}—No appeal lies from the 
refusal by a county ct. judge of a 
motion to remit & discharge the 
estreat of oP hes. ’s bafl-bond.—R. v. 
SOHNEIDER (1 a 40 Can. Crim. Cas, 


sl. ——— No right where act_of State 


App. Rep. 82, 
Ez p. Hatry, 


-————-. Hx p. Hatry (1929), 


Vol. XIV.— Criminal Law. 


Part 1V.—Baill. 


of.] io apeatad R. VU. 


Cases 18384a—1436a. 


Colonial Court.|—Surron v. R., {1932} W. N. 
272; 74 1.. Jo. 440. 


1411a. ——- When granted—Only in special cir- 


cumstances.|—R. v. GREGORY (1928), 20 Cr. 
App. Rep. 

1416. Add. Annotation :—Apld. R. v. Williams 
(1925), 19 Cr. App. Rep. 67. 


85, C. C. A. 


1436a. —-—- When term of imprisonment short.] 


prevents discharge of bond.J—R. v. 
Gaus (1930), 54 Can. O. GC. 225.— 
sm. = 


Record must be before 
court.J—R. v. GALLIVAN (1930), 54 
Can. C. C. 223.—CAN. 


so. Failure to surrender.—Liabilily of 


surety. daar ri v. OGILVIE, [1931] 
re » R. 88435; 2M. P. RR. 488.--- 


PART IV. SECT. 2. 


‘ore tee - MuRRAY (1926), 


p il. eae e non-capital criminal 
anaes: the general rule is that an 
accused person is entitled to bai] unless 
there are reasonable grounds for sup- 
poste that he will not answer to his 

at the trial. As to what con- 
stitutes such reasonable grounds there 
is no definite rule. It is in the dis- 
cretion of the judge, who is entitled to 
take into consideration, not only 
matters before him in evidence, but 
also such things as are matters of 
common knowledge.—R. v. McIvEr, 
[1929] V. L. R. 50.—AUS. 


1336 fil, ———.}—The fundamental 
test on bail motions is the probability 
of prisoner’s evading justice.—Tnk 
STATI v. PURCELL, [1926] I. R. 2073 59 
I. L. 'T. 141.—IR. 

1344 j. —— Severity of punish- 
ment.J—The ct. may have regard to 
(a) tho seriousness of the  erime 
charged ; (b) the severity of the punish- 
ment; (c) the strength of the case on 
the depositions ; (d) the prospoct of a 
reasonably speedy trial; & (e) the 
opposition of the A. ae —THE STATE v. 
tt i (1926) 1. R. 207; 59 LL. T. 

1 








° 1344 ii, ——- -—--- ——-, is aes 
CHANDRA JAGATI v. RB. (1947), T .L.R 
6 Pat. 802.—IND. 


di. Punishable with long term— 
Rich prisoner.j—Except in exceptional 
circumstances persons accused = of 
crimes punishable with long terms of 
imprisonnient should not be rcleased 
on bail. The richer the accused & the 
more easy it is for him to find bail, 
tho less it is desirable that he should be 
released, & in no eircumstances what- 
ever, Without an order of the High Ct., 
should any person accused of murder 
be allowed bail.—IJlikayaTtT SINGH +. 
KiNG-EMPEROR (1932), lL. L. R. 11 Pat. 

1349 i. Conduct of prisoner—Tamper- 
ing with Crown witnesscs. |}—Tampering 
with the prosecution witnesses may be 
a good reason for ae bail.— 
KRISHNA CHANDRA Jagat v. R. (1927), 
I. L. R. 6 Pat. 802.—IND 

1349 ii. 
oppce: on tho ground that accused 

been arrested before investigations 
were complete to prevent his tampering 
with Crown witnesses :—/ield: the 
magistrate was not warranted in 
refusing bail for that reason.—KoKk v. 
R. (1927), 48 N. L. R. 267.—8. AF. 


PART IV. SECT. 4. 
——,J—-R. wv. Sraaa 
RULES 4 Can. Grim. Cas. 128.—CAN. 
1861 v -}—THE STATE v. 
PuRCin, [1926] I. R. 207; 591. L. T. 














—In the case of a short sentence, where an 


1361 vii. -—— ——. % © NGa 
sap (1927), 57. L: = Ran. 276, 


-+—The op of ball, of the 
A. oo to the giving bail, while en- 
titled to great weight does not. bind 
ne esas of tae ot. —THE aft 





oat IV. SECT. 5. 

heat ii. .}—After conviction for 
cope = & Bil trial ordered bail was 
pe is an offence punish- 
able with Fare & unless there is un- 
reasonable & unjust delay in bringing 
on the second trial, ball will not Pe 

granted.—R. v. AUGER (1929), 
Can. C. 2 80; 640. L. R. 198. TN 





AUGER 
281.— 


1383 pase R. wv. 
(Ont.) loos), 52 Can. C. C. 
CAN. 


st. Oblaining by false pana Wee 
a ae, [1931] 2 W. W. R. 


PART IV. SECT. 8. 


1401 v. ~.J}— Where a police 
magistrate refused to allow accused to 
be released on bail pending the pre- 
liminary hearing, an application by 
way of habeas corpus for accused’s 
release on bail was grat nted.—It. v. 
ae DONALD, [1925] 2 W. W. RR. 643.— 


PART IV. SECT. 12, 


sb. Grounds for granting.|—While 
it is not possible to lay down an in- 
flexible rule as to when a person con- 
victed of an offence & sentenced to 
imprisonment, who appeals against 
his conviction, should or should not be 
admitted to bail pending the deter- 
mination of his appeal, it is important 
to bear in mind that every one is pre- 
suuncd to be innocent until legally 
convicted, & that so far as is humanly 
possible ihe law should be so ad- 
ministered as not to do injustice to an 
innocent person.—R. v. Smiry, lh. v. 
BARNARD (1924), 43 Can. Crim. Cus. 
24; 560. L. R. 244.——-CAN, 


sd. .J--A prisoner who had 
been convicted on a charge of shop & 
warehouse breaking & sentenced to 
two years & four calendar months‘ 
imprisonment, applied for bail pending 
the hearing of an appeal against his 
conviction. The grounds of his appli- 
cation wore that he might search for 
two persons who might rove that his 
identity had been ken; the 
prisoner did not know the names or 
addresses of these persons, but knew 
their descriptions; further grounds 
were personal to himself & family, such 
as a statement that he surrendered to 
his bail during trial & a desire to assist 
his family. There was little pros ect 
of the epee being successful :-— 
Held: bail should Bee be Ceaated 
re a RYAN, [1930] 8 A. S. R, 125.— 





sf. ———.}—-R. v. VERIGIN (No. }), 
[1932] 2 12 W. W. BR. 489.—~CAN. 
re By Supreme Court of Canada.) 
eee ance of the Supreme Ct. has no 
urisdiction to admit to bail an 
piesa person pending his appeal, 
such jurisdiction being conferro by 
Criminal Code, s. 1019 (1), upon the 
Chief Justice of the appellate ct. or a 


Cases 1436a—1622a. ENGLISH AND Empire Dicest SUPPLEMENT. 


appeal cannot be speedily heard, the ct. 
may grant bail.—R. v. SELEIRK (1925), 18 
Cr. App. Rep. 172, 0, C. A. 

4487. After this case add :— 
wee ee See, now, Criminal 
Justice Act, 1925 (c. 86), s. 16 (2). 

1442a, -——- -——-.] ~The ct. grants bail only in 
exceptional circumstances.—R. v. KLEIN 
(1932), 23 Cr. App. Rep. 173, C. ©. A. 

1443a. -——- Vacation intervening.]—In consider- 
ing applications for bail the ct. has regard to 
the interval of a vacation.—R. v. CHARAVAN- 
MUTTU (1929), 21 Cr. App. Rep. 184, C. C, A. 

1448b. —-— ———.]}—-R. v. WaxMAN (1930), 22 
Cr. App. Rep. 81, C. C. A. 

1443¢. Intricate case.|—Bail granted in 
view of complexity of the case & of the 
interval of the Long Vocation.—R. v. NEw- 
wen . ELMAN (1931), 23 Cr. App. Rep. 66, 











--—--.}—Bail granted in view of the 


1448d. 
Long Vocation._-R. v. 


interval of the 


a (1981), 238 Cr, App. Rep. 68, 
Cc. C0, A. 
14436. ——,}-~The interval of the Christmas 





vacation before an appeal can be heard may 
be a ground for the ct.’s granting bail.—R. 
». HARDING, TURNER & Kina (1931), 23 Cr. 
App. Rep. 148, C. C. A. 


1445. Add. Citation :—87 J. P. Jo. 586. 


Add. Annotation :—Refd. KR. v. 
(1927), 20 Cr. App. Rep. 66. 
1445a. ——.]—The ct., in granting an application 
for leave to appeal against conviction & 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum.—R. v. MacDonatp (1928), 21 
Cr. App. Rep. 26, C. C. A. 

1446a, ———.]-——R. v. Davipson, No. 3129b, posi, 


Davidson 


Part V.—Proceedings Preliminary to Indictment. 


1458. Add. Annotation :—Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 

1459. Add. Annotation :-—Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo 300. 

14867, After cross-references following this case add 
Person outside jurisdiction.|}—NSee Criminal 
Justice Act, 1925 (c. $6), 5. 31.” 

1467a. 2 
Sary or expedient.]-—-Turr PUBLISHERS, Trp. 
rv DAVIES, [1927] W. N. 190, D.C. 

1484. Add. Citation :-—31 T. L. R. 401. 

Pace eS aa v. Bourton (1871), 12 Cox, 


--- Joint trial with another person neces- | 


1536a. -.J|—R. v. BOULTON (1871), 12 Cox, 


Cc. C. 87. 
55a. -———-,.|--WHITE —¥. 
(1801), 4 Esp. 80; 170 EB. R. 648. 
1583. Add. Annotation :—Refd. pe a County 
Council v. Glasbrook, [1924] 1 K. B. 879. 
1611. Add. Annotation :—-Refd. Poland v. Parr, 
(1927] 1 K. B. 236. 


TAYLOR 


| 1622. Add. Annotation :—Folld. Isaacs v. Keech, 


[1925] 2 K. B. 354. 

1622a, ——— Town Police Clauses Act, 1847 (c. 89), 
s. 28.}—Under the above sect. in order to 
entitle a constable to take a person into 


judge of that ct. designated by him 
STEELF v. R., [1924] 2 D. L. R. 470; 
(1924) S.C. R. 1; 42 Can. Crim. Cas. 
47.—CAN. 


—- 
. 





ei. - Time for entering into 
recognisance.}--On an appeal from a 
summary conviction, since there is now 
no time limit for filling the notice of 
appeal under Criminal Code, s, 750, 
there is no time limit for entering into 
the recognisance which may be given 
under sub-sect. c.—R. v. BARILKO, 
[1924] 4 D. L. R. 882; 3 W. W. R. 
424.—CAN, 

e li. 5 *, DESJARLAIS, 
{1924} 3 W. W. R. 145.--CAN. 

sn. When application for release can 
be made— Before return by gaoler showing 
cauac of commitment.}—Re Hoon, [1928] 
1b. be 24; 49 Can. Cr 
191; 59 N.S. R. 471.—CAN. 


PART IV. SECT. 13. 


80. Refusal by sheriff—Summary com- 
plaint.}—Held: an appenl to the High 
Ct. of Justiclary agalnst a refnaal of 
bail was not confined to cases tried 
upon indictment. — Lmpriy v. 
cae (1926) 8. C. (J.) 107.-— 


im. Cas. 


PART V. SECT. 1, SUB-SECT. 2.—A. 


1488 ii, -——. .}~Where a man 
who knows that he is under detention 
acquiesces {n the situation there is an 
arrest, even though there has been no 
actual touching of his person.— 
HIGGINS v. MACDONALD (B. C.), 41028) 
4D. LL. HR. 241; [1928] 3 W. W. R. 
115; 50 Can. Crim. Cas. 353.—CAN. 


1498 i. Necessary to inform prisoner 
under what power constable acting. }—~ 
A person about to be arrested is 
entitled to know under what power the 





constable is arresting him &, if he 
specifics a certain power, which the 
person knows the constable has not 
got, he is entitled to object to such 
arrest & escape from custody, such 
custody not being a lawful one.— 
APPASANU MUDALIAR wv. R. (1924), 
1, L. R. 47 Mad. 442.—JIND. 

sp. Second arrest justified — First 
arrest trregular.j\—Kre p. MALATAKY, 
[1925] 2 D. L. It. 242: 43 Can. Crim. 
Cas. 306,—CAN, 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 


1555 v. -}~Telegrams from 
the “ k ieeeeag " of a Native State which, 
in addition to pone description of 
the fugitive suggestions of his 
possible movements, merely alleged 
that he was wanted for embezzlement 
of money to the value of two lakhs, 
do not constitute credible information 
or reasonable suspioion sufficient to 
justify his arrest without a warrant in 
British India.—Svusopn CHoanpRa Roy 
CHOWDHRY v. R. (1924), I. L. R. 52 
Oalc. 319.—IND. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (¢) ii. 





opemcceenerartin 


_, ~---.. — Offence 
which a re officer can find a person 
comunitt. & can legally arrest. him 
without warrant.—R. v. SELOOK, 
[1931] 2 W. W. KR. 745; 66 Can. C. C. 
243 7 25 Alta. L. R. 504.—CAN. 


PART V. caged a 2.— 
e @ e 

ai. -- Liquor Act, R. 5S. 7: 1922 

(c. 226), 8 85.}-—Two police officers, 

preteens J that accused sold liquor 

coutrary to the above Act, went to his 

—~""" &, without disclosing their 


identity, asked him to serve them with 
liquor, which he did. Having con- 
sumed the Hquor they ordered more, 
which was being served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant :—Held: accused was “ found 
actually committing’ an offence, & 
could be arrested without a warrant.—— 
R. v. Hitrs, (1924] 1 W. W. R. 651; 
44 Can. Crim. Cas. 329; 20 Alta. L. R. 
156.—OAN. 


a ii. -——— Manitoba Temperance Act, 
C; A., 1924 (c. 118), 8. 114.}—R. v. 
ZENICK (Man.), [1927] 3 W. W. R. 424; 
48 Can. Crim. Cas. 398.—CAN. 


e i, —— -}~-While where an 
offence consists not of an individual 
act but of a course of conduct, C0 the 
keeping of a disorderly house, it may 
be that ff a peace officer saw over a 
period of time all the essential elements 
of the offence he could be said to have 
found the accused committin 
therefore, would be just 
8. 848 of the Code in arresting without 
warraat, yot, if the evidence is not 
sufficient to warrant a conviction, it 
follows that the officer who made 
the arrest could not have found the 





accused comuit the offence.—R. 
©. BoTrTLEy, (1929) 3 D. L. R. 766; 
6; 51 Can. Crim. Cas. 


2 W. e ° o 
384; 24 Alta. L. R. 43.—CAN. 
PART V. Ber " one 
. (@ 
k i. Warrant prematurely iesued—Dis- 


charge on habeas corpus——Re-arrest, 
Ex p. Davip (N. B.), [1938 ) 8D. oR 
237 ; 49 Can. Crim. Cas. 8 1.—CAN., 


li, —— ——.}-—-R. v. LEADRETTER 
(N. S.), {1929] 1 QD, L. R. 666 ; 61 
Can, C. CO. 66.—CAN. 


Vol. XTV.—Criminal Law. Cases 1622a—1678b. 


custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it.—Isaacs v. 
KreEcu, [1925] 2 K. B. 354; 94 L. J. K. B. 
676; 133 L. T. 847; 89 J. P. 189; 41 
a ows 432 ; 23 L. G. BR. 444; 28 Cox, 0. 0. 


1663a. J|—Brown’s OasH (1647), cited in 
2 Hale, P. OC. at p. 111. 
Annanen s—Reld. Howard v. Gossott (1845), 5 L. T. O. S. 





1674. Add. Annotation :-—Consd. WHorsfield =v. 
Brown, [1982] 1 K. B. 355. 


1675. Add. Annotation :—-Refd. Horsfleld - 7. 
Brown, [1932] 1 K. B. 355. 


1676. Add. Annotation :—Consd. Horsfield wv. 
Brown, [1932] 1 K. B. 355. 


1676a. Application of Criminal Justice Act, 
1925 (c. 86), s. 44.}--Pltf. having left his 
wife & two children, his wife obtained a 
maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
for the payment by him of a weekly sum. 
Pitf. having failed to comply with the order, 
his wife made complaint to a magistrate at 
D.. which was within the county of Chester, 
that £19 12s. Gd. was then in arrear under the 
order, & thereupon the magistrate issued a 
warrant, addressed to cach & all of the 
constables of the county of Chester, command- 
ing them to apprehend pltf. & convey him 
before a ct. of summary jurisdiction at 7). 
to be dealt with according to law. The 
warrant showed on its face that £19 174. 
was payable by pltf. & was in the form 
prescribed by the Bastardy (Forms) Order, 
1915, but it did not contain the words 
‘“unless the said sum & all costs & charges 
be sooner paid ” which were directed to be 
inserted in such warrants by the Bastardy 
(Forms) Amendment Order, 1921. The war- 
rant was delivered to deft., the superintendent 
of police at D., & some time later plif. was 
arrested by a constable acting under deft.’s 
orders. Pitf. was taken in custody through 
the streets & placed in a cell by deft.’s order. 
At the time the arrest was effected the 
warrant was in deft.’s possession at the police 
station & was not in the possession of the 
constable who made the arrest. Pltf.’s 
father immediately after the arrest tendered 








214,.—-CAN. the name o 


£19 17s. to deft. & asked for his son’s release. 
but deft. refused to accept the money, 
Pitt.’s solr. then sent a letter to deft. enclosing 
the £19 17s. & demanding pltf.’s release. but 
deft. did not open the letter & pltf. was kept 
over-night in the cell. Pltf. was brought on 
the following morning before a court of 
summary jurisdiction at D., when solr.’s 
letter was produced & found to contain 
£19 17s., whereupon the magistrates ordered 
pltf.’s immediate release. Pitf. brought an 
action against deft. for false imprisonment, & 
the jury returned a verdict in pltf.’s favour 
& awarded £175 as damages for the arrest, 
& £175 as damages for the unlawful detention 
at the police station after the tender of the 
money :—Held: (1) the warrant was invalid 
by reason of the omission therefrom of the 
words ‘‘ unless the said sum & all costs & 
charges be sooner pajid,’’ inasmuch as the 
provision in the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that ‘‘ the 
payment of any sum of money directed to be 
paid by any order under this Act may he 
enforced in the same manner as the payment 
of money is enforced under an order of 
affiliation,”’ refers not to the date when that 
Act was passed, but to the date when it was 
sought to enforce the order, & in the present 
case at that date the LDastardy (Forms) 
Amendment Order, 1921, requiring the 
insertion of those words in the warrant, was 
in force: (2) the arrest. was wrongful, because 
the constable had not the warrant in his pos- 
session at the time he effected the arrest ; 
(3) deft. was not protected by Criminal 
Justice Aet, 1925 (c. 86), 8. 44, for in order 
to obtain that protection the warrant must. 
have been Jawfully issued, & the person 
apprehended must have been charged with 
an ‘ offence,’”? whereas in fact the warrant 
was invalid & pltf. was not charged with an 
“ offence’? within Criminal Justice Act, 
1925 (c. 86).-~HORSFIELD +. Brown, |1932] 
1 K. B. 355; 101 Tl. J. K. B. 177; 146 
lL. T. 280; 96 5. P. 123; 30 L. G. R. 158 ; 
29 Cox, C. C. 422. 


1678a. ——— ———.]—BLATCHER v. Kemp (1782), 1 


Hy. BI. 15, n.; 126 HE. R. 10. 


Annotations :—Consd. R. v. Weir (1823), 1 B. & ©. 288. 
Apld. A.-G. v. Jefferys (1824), M‘Cle. 270. 


1678b. ——— 





Except when issued to A. & 
constable.]|--WEATHERELL v. WATSON (1822), 
1L. J.O.S. K. B. 2. 


1 ii. ——.}--Re Dt LORENZO st. Description of prisoner—Sufi- 2W.W.R. 646; 20 Alta. L. R. 415.— 
(1931), 55 Can. C. ©. 326; 3 M.P. Tl. ctency.}-—-A pet. was arrested under CAN. 
f: Mrs. Richard I’. Wade ”: 


—— ——.]—R. v. WARD 


Py 1680 sheen ° ’ 
eq. Warrant must be in constable’s —Held: the description was sufficient (1923), 53 O. L. R. 569.—CAN. 


possession.}—Sect. 50 of Police Act, 8 no one could possibly be misled by 1685 v. 





-+~-An arrest on & 


1916, has not altered the rule that at re description of the person CON- gunday under a warrant issued for an 


the time when an officer executes a 


in the warrant.—Re WaDrE 


offence against Manitoba Temporance 


® é ia 
warrant of commitment for non- (1918), 53 N. B. R. 424.—CAN. Act, O. A., 1924 (o. 118), ia not ille 


pay meee of a fine imposed under 


1. 
—R. v. SMITH, [1927] 2'D. L. R. 982 ; 
otor Omnibus Act, 1926, he must PART V. SECT. 1, SUB-SECT. 2— [yg2y) 1 Wi'W. R734: a7 a0 


have the warrant of commitment in 
his possession.-—BULL tv, LAING (1929), 1674 iii. 





.}—Where an arrest is 


Crim. Cas. 345; 35 Man. L. R. 386.— 
CAN. 


S. A. 8. R. 65.—AUS. not justified without a warrant, it is av. decised iMegatly nde” “aieeat 


necessary for the constable making the without warrant. }— 


here, when a war- 


PART V. SECT. 1, SUB-SECT. 2.— arrest to have the warrant in his per- ad, accused Ww. 
F. (b). sonal possession, even although the eee peers austenite oe oun ae 
sr. Inclusion of words not applic- person arrested does not demand its jogted without a warrant :—Held: it 
able.}--Where doft.’s arrest was justi- production. It is not sufficient that a gig not affect the validity of the war- 
9 


fled, as he was not pre udiced in any warrant has been issued 

cation for his ‘‘all or any of the 

should ee ha the province, & is 
8 


way ‘Held: ap 
discharge 
withstanding the inolusion 


directed to pant.—R BaRitKo, [1924] 


i =. We 1 
olice officers ’’ of . W. R. 60; 41 Can. Crim. Cas. 193; 


possession of a an ace L. BR. 126.—-CAN 
constable on whose instructions by . L. R. 126.—CAN, 


warrant of words which were not telephone another constable at a 
applicable & should have been omitted. different place makes the arrest & PART V. SECT. 1, SUB-SECT. 3. 


or THE POOR v. 


VERSKERS delivers the person arrested to the di. ——— By other constables acting 
RYATT (1924), 42 Can. Crim. Cas. 132; constable who holds the he 


warrant.— in concert. }— authority given by a 


57 N.S. R. 315.—-OAN. R. v. LinpErR, [1924] 3 D. L. BR. 505; soarch warrant to the constable to 


9 


Cases 1704a—1790a. ISNGLISH AND Empire Dicest SUPPLEMENT. 


1704a. ——— To rehear charge—Justices equally 

divided.]|—Appct. was charged with the 

indictable offence of causing grievous bodily 

harm by the reckless & wanton driving of a 
The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 25 :—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to | dal the accused upon his trial, &, as they 
bad not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 


motor car. 


whom it is addressed extends to the 
other constables acting in conccrt 
with him under it.—R. v. DIAMOND, 
{1924} 1 D. L. R. 1033; 1 W. W. R. 
444: 42 Can. Crim. Cas. 90; 20 Alta. 
L. R. 60.—CAN. 

d ii. On Sunday—Invalid un- 
less authorised by statute.}—R. vw. 
Ae ou Naee (1930), 53 Can. C. C. 170.— 








Li. Validity of information.)|— 
The ct. refused to set aside a search 
warrant issued under the above Act, 
whero the grounds of suspicion were 
written on a separate picce of paper 
attached to the information but not 
initialled.—R. v. WILSON, Er p. HAR- 
RINGTON (1911), 40 N. B. R. 384.— 
CAN. 

1 ii, —— ——.]}——A search warrant 
issued under the above Act will be 
quashed where no grounds of suspicion 
are stated in the infurmation.—lt. v. 
NICKERSON, fic p. WESTON (1911), 40 
N. B. RR. 382.—CAN. 

m i, -——-—.]—A search warrant issued 
under the Criminal Code which docs 
not state or refer to the offence with 
respeet. to which the search is to be 
made is invalid.--Re R. & SOLLOWAY 
Minis & Co., Lrp., [1930] 1 W. W. R. 
779; 3 D. L. R. 293; 53 Can. C, C. 


sw. Necessity for—Seizure of goods.) 
—An officer of police, not acting undcr 
a search warrant, has nu power to seize 
goods for the purpose of preserving 
them as evidence [n @ prosecution 
which he intends to launch against the 
person in possession of them, except 
as an incident of the arrest of that 
person.—LEVINE v. O'KEEFE, [1929] 
Argus lL. Wt. 330.—AUS. 

sx. Jo search disorderly house— 
Form of notice officer’a report.}—The 
objection that the police officer’s report 
on which a search warrant was issued 
under sect. 61) of Criminal Code for 
un alleged disorderly house stated that 
the premises are *‘ kept or used as a 
disorderly house as defined by the 
Criminal Code,” although the words 
of sect. 641 are “ kept or used as dis- 
orderly house as defined by sect. 229,"’ 
was overrujed, on the ground that 
since sect. 229 is the only section of 
the Code which defines a “ disorderly 
house’ the objection was without 
substance.—R. uv. PLUMMER (Man): 
flUSO} 2 Dd. L. Rh. 766; 38 Man. L. Rh. 
391; [1929] 3 W. W. RR, 5183; 52 Can. 
Crim. Cas. 288.—CAN. 

sw. Presumption of wiles vas warrant-—- 
On scarch by constable. \|—li.. vo. MARTIN 
(Sask.) (1929), 52 Can. Crim. Cas. 
367.—-CAN. 

sx. Dity of mayisiraule.|--Held : it 
was the duty of a constable who seized 


90, Vv, C, 











1718. 





books & papers of defts. undor a search 
warrant to carry them before the 
magistrate who issued the warrant or 
some other magistrate in the same 
territorial division, as required by 
sect. 629 of the Criminal Code, & it 
then became the magistrate’s duty to 
deal with therm according to law; that 
duty is a judicial one, not to be 
exercised arbitrarily, & the owner of 
the things scized is entitled to be heard 
by the magistrate beforo he decides 
what disposition is to be made of them. 
~~R,. tv. SOLLOWAY & MILIS (1930), 54 
Can. C. C. 248; 65 O. L. QR. 667; affg. 
aac Cc. C. 3385; 65 O. Le. R. 218.— 


sy. —-—- — —.}+ Whore a charge was 
laid in Alberta a search warrant. issued 
by a mayistrate for that province with 
the intention of having it backed by a 
magistrate in British Columbia & 
which was so backed was held lawfully 
issued & backed &, therefore, one which 
could be lawfally cxecuted in the latter 
province; & another warrant. which 
was issued by a smagistrate for the 
provinces of Iritish Columbia autho- 
Yising a search of a building therein 
With respeclL to the sainc prosecution 
wis also held one which could be law- 
fully executed.—SoLLoway MILis & 
Co., Lrp. vv. FRAWLEY, [1930] 2 
W. W. RR. 231; sub nom. SOLLOWAY 
Minis & Co. v. A.-G. OF ALBERTA, 
{1930} 4 D. L. R. 235; 53 Can. C. C. 
$06; 42 B.C. . 5243; verg., [1930) 4 
b.L. R. 238; 53 Can. C. C. 234; 42 
B. c. HR, 513.—CAN. 


82. —~-—~ ———. }}s—Fte NR. ve. SOLLOWAY 
& MILyis (1930), 54 Cau. C. C. 214; 65 
QO. Ju. ii. 677.--CAN, 


sc. ivzistence of warrant—Presump- 
lion from search.}—When a constable 
has searched the premises of a person 
suspected of an offence it will be pre- 
sumed, in the absence of proof to the 
contrary, that the constable was armed 
with the proper authority to make the 
search, especially when the evidence of 
the findings of the constable while 
making the search was admitted with- 
out objection.—R. v. MARTIN, [1930] 
4 ~~ W. ht. 598; 53 Can. C. C. 407.— 


se. [ssue in one Province—In aid of 
prosecution in another.}—A justice of 
the peace in the Province of Ontario 
has power to issue @ search warrant in 
aid of a criminal prosecution in another 
Province.—R. v. SOLLOWAY & MILIA, 
[1930] 3 D. L. R. 770; 53 Can. C. C. 
271; 65 O. L. R. 303.——CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


a {. core ernest nm, F—- FR, v. MLAKER. 
[1923] 2 W. W. R. 296; 39 Can. Crim. 
Cas, 384.--CAN. 
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pose of having the bench reconstituted, & 
the rule must be discharged.— R. v. HERT- 
FORDSHIRE JJ., Bz p. LARSEN, [1926] 1 K. B. 
191; 95 L. J. K. B. 180; 184 J. T. 148; 
89 J.P. 205; 42 T.L. R. 77; 28 Cox, OC. C. 


1708. After this casc add :— 
Right to free legal aid.]—- See Poor 
Prisoners’ Defence Act, 1980 (c. 32), 8. 2. 


1714. After this case add :— 


-}—See, now, Criminal Justice 


-Act, 1925 (c. 86), s. 12; Indictable Offences 
Rules, 1926, Sched. (N.). 


After this case add :— 
-}—See, now, Criminal Justice Act, 1925 
(c. 86), 8. 12. 


1790a. ——— Under Criminal Justice Act, 1925 
(c. 86) .]—R. v. Stroup, Ez p. Stroup (1928), 
72 Sol. Jo. 826, D. C. 


a ii. To try charge without inquir- 
ing as to arrest.}—Where an accused 
person is before a magistrate who has 
jurisdiction over the offence, the 
magistrate neod not inquire how he 
came there, but may proceed to try 
the case, notwithstanding objection by 
accused that be was wrongfully ar- 
rested without warrant.—kK. v. AL- 
BURT. [1924] 2 D. L. R. 863; 1 W. WwW. 
Rh. 863.—-CAN. 

c i, -J—If accused be found 
guilty of a lesser included offence, it is 
unnecessary to amend the charge.— 
QuUN v. 1t., [1924] 4 D. L. R.182.—CAN. 


@ i. Ta hear charge on subse- 
quent information—Prior illegal arrest.)} 
—~-]f a person is duly charged with an 
offence on an information under oath, 
& is arrested on a warrant duly issucd 
& brought before the magistrate, the 
magistrate’s jurisdiction is not ousted 
by the fact that ut the time of the 
information & arrest accused was 
under detention as the result of an 
illegal arrest withent warrant.— 
R. v. JonNSON, [1924] 3 D. L. R. 470; 
AN, W,. RR. 828; 34 Man. L. R. 100.-— 


@ ii. 
Held : 














——-- —-— Prior illegal search. |-~— 

assuming a search to havo 
been illegai, it did not affect sub- 
sequent proceedings under a war- 
rant, & there was nothing to affect 
the jurisdiction of the magistrate.— 
h. & DreentvaA (1924), 42 Can. Crim, 
Cus. 142 Py 57 N. 3. R. 204.—CAN. 


PART V. SECT 2, SUB-SECT. 2.—E. 


sw. Admissibility of—WWhether notice 
fo accused essential.}—BRUNET vw. H., 
[928] 2D. L. Ht. 254; [1928}) S.C. RB. 
161; 49 Can. Crim. Cas, 257.—CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


1781 tl. When remand granted.j}—On 
a prisoner being brought before a 
inagistrate for trinl on the day of the 
arrest the magistrate was informed 
both by the prisoner & by telegram 
from a counsel that the Jatter had been 
retained for the defence & was requested 
by thein to grant an adjournment to 

ermit of the counsel’s attendance :-— 
Teld: the refusal under such circum- 
stances of a reasonable remaud was a 
wrongful denial to the accused of the 
right given him by the Criminal Code 
to make a full defence & have his 
counse}] present.—HK. v. HALLOHUK 
(ELCHUX) Gan), 11898) 1D. L. RK. 
731; [1928] 1 W. W. It. 646.—CAN, 


PART V. SECT, 2, SUB-SECT. 4. 


ai,—— —— Justifiable homicide. ]— 
R. v. Du Guay, {1928] 2 W. W. R. 
596; 450 Can. Crim. Cas. 318; 37 
Man. Lh. R, 403.-—-CAN, 


1798. Add. Annotations :—Consd. 


1794. Add. Annotation :-—Refd. BR. v. 


R. v. Beebe 
(1925), 183 L. T. 786. Refd. Statham v. 


Statham, [1929] P. 1381. 


Brixton 
Prison, Ez p. Shure, [1926] 1 K. B. 127. 


1798a. Several prisoners charged on same ftacts— 


Differentiation of charges—One prisoner 
punishable summarily —Other prisoner punish- 
able on indictment.} — When —_— charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one Seal is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary. —HK. v, COPE (1925), 94 
L. J. K. B. 662; 132 L. T. 800; 89 J. P. 
100; 41 T. L. R. 418; 27 Cox, C. C. 778 ; 
18 Cr. App. Rep. 181, C. 0. A. 


Vol. XIV.-—-Criminal Law. 
1804. Add. Annotation :—Consd. R. v. Ely JJ., 


1810c. 


Cases 1793 —19138a. 


Ex np. Mann (1928), 93 J. P. 45. 


1810a. Add. Citations ;—[1924] 1 K. B, 248; 93 


L. J. K. B. 65; 
©. C, 581. 


130 L. T. 4143 27 Cox, 


1810b. —— How proved.]—-(1) An appeal lies 


to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 

a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Broach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
—~R. v. SmitTu, [1925] 1 K. B. 603; 94 L. J. 
K. B. 592; 132 L. T. 799; 89 J. P. 79 5 
41 T. L. R. 359; 27 Cox, O. C. 782; 18 
Cr. App. Rep. 170, C. C. A. 

-}—Breach of recognisance must 
be strictly proved.—R. v. BUTLER (1926), 19 
Cr. App. Rep. 127, C. C. A. 








Part Vi.—lIndictments. 


1821. Add. Annotation :—-Consd. The Torni (1932), 


48 'T. L. R. 471. 


1823. Add. Annotations :—Apld. Stevens v. Alder- 


shot Gas, Water & District Lighting Co. 
(Now Mid-Southern District Utility Co.) 
(19382), 74 L. Jo. 95. Refd. Scammell v. 
Hurley, [1929] 1 K. B. 419. 


1826. Add. Annotation :—Apld. Hart v. Hudson, 


[1928] 2 KX. B. 629. 


1867. .tdd. Annotation :-—-Consd. The Torni (1982), 


4s 7. 1. KR. 471. 


1900a. Receiving property—Known to have been 
obtained by fraud or false pretences.]|—To 1913a. Multiplication of 


receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
pea ue oo (1924), 18 Cr. App. Rep. 
62, C. C. A. 


offence—Founded on facts disclosed in de- 
positions.|—-Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions.—R. v. 
Mone@an, [1925] 1 K. B. 752; 94L. J. Kh. 3B. 
672; 1838 L. T. 94; 89J. P. 1385; 28 Cox, 
C.C.1; 18 Cr. App. Rep. 180, C. C. A. 


indictments—-Disap-~ 
proved.]—(1) The ct. entirely approves of a 
ct. of trial dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 


1910a. Fresh indictment in respect of another 


1801 i. Form of commitment—Omis- 
sion of time of offence.)}—A warrant of 
commitment did not comply with 
Summary Convictions Act, B.C., 1915, 
in not fixing the time when the offoned 
was commitied :—Held: hbad.—l. 
RopGeERsS, (1923) 3 W. W. R. 955. : 
41 Can. Crim. Cas. 190; 33 B.C. Rh. 
16.—-CAN,. 


1801 ii. Error in statutory 
description of offence.)---The use in the 
warrant of commitment of the words 

‘ecremony of marriage ’” instead of 
“form of marriage,” as in the sta- 
tutory description, is no ground for 
sctting aside a conviction, the mean- 
ing in both cases being the same 


& not hae gs phage hable.—R. ©. Roor, 
le L. R. 985: 57 N.S. R 
Fe CAN. 


PART V. SECT. 2, SUB-SECT. 5. 


--R. &. ee BalL 
ager) 37 3 Terr. L. R. 37.—CAN. 


az. Estreatment of recognisance.]— 
The estreating of a recognisance by a 
magistrate may be carried out under 
Criminal Code, s. 1099, & uny further 
uecessary procecdin follow under the 
subsequent sects. wehout pays require- 
ment of any order of the —R. v. 
McCoy & Brown 1024), 34 ay asi Nn. 
14.—CAN. 


sb. ——-.]—R. v. MARRIOTT (1924), 
57 N.S. R. 227.—CAN. 
sc. -——— Nolice of motion to accused 


& suretics necessary. )—R. v. MCTAVISH, 
Ex p. BROWN (Man.), A pale 1D. L. R. 
893; [1927] 1 MW. R. 182; 47 
Can : Crim. Cas. 251. GAN: 

sé. When ordered.|-—R.  v. 
LEPICKT, (1925) 4D. L. R. 1703 [4925] 

2W. W. RR. 726; 44 Can. Crim. Cas. 
263. —CAN, 


sf. 
instead of two 
Hownh, (192 5] 2p. RR. 414; 
in Cas. 69.—CAN. 





bound 
-|-—R. tv. CARVERY » lair p. 
44 Can. 








———— JR. ov. SULLIVAN 
(oft), 29 W, L. R. 115; 18 D. L. R. 
5635; 23 Can. Crim. Cas, "N74. -—CAN., 

sl. Within discrelion of 
courl.}——The necessity of notice to an 
accused & his sureties of a motion for 
an order to estreat a recognisance does 
not depend on the existence of a Rule 
to thateffect. Natural justice requires 
that before such an order be made the 
accused & his sureties should be given 
an opportunity of boing heard. A 
judge before whom a motion for the 
estreat of a recognisance is made has a 
discretion, in view of all the circum- 
stances, to refuse the order.—R. v. 
MotTavisn, Ex p. Bro pay on ), ee 
i DL. R. 8933 11927 

82; 47 Can. Crim. Cas. . st ovOAN. 


11 








be conveniently made in one indictment.-— 





fecha of. J—R. v. SCHRAM 
asi, 20. C. TR. 91.—CAN., 

pias of.J-—-h. tv. Mace 
DONALD (1925), 43 Can. Crin.. Cua, 381. 





PART VI. SECT. 1. 


sq. Proceedings must be carried on 
in the Wing's name.jJ—R. v. Woo 
Tuck (1928), 51 Can. ie C. 365; 46 
se K. KR. 437.—CAN 

w—CLARK ove MacWonrrn 
50d ‘Can. Cc. C. 268.—CAN, 





(1931), 


PART VI. SECT. 2, SUB-SECT. 1.—-A, 


1814 iii. Newly created offence.} 
—A statute comes into force on the 
first moment of the day on which it 
receives the Hoyal assent, & if it be 
ono creating a crime, an offence com- 
mitted on that day, even although 
before the actual time at which the 
Royal assent was given, is wenn the 
Act.-—R. v. Rocco, [1924] 1D. L. R 
501; 41 Can. Crim. Cas. 101. AN 


PART VI. SECT. 3, SUB-SECT. 1. 


1907 i. Separate indictments in respect 
of same transaction—Where act con- 
slitutes more than onc offence—Atlempled 
carnal knowledge o young girl dc 
indecent assault. a LANGLEY 
(N. B.), [1927] 3 D. ie. ~ 934; 48 
Can. Crim. Cas. 293. - GANS 





Cases 1918a—2119c ENauisH AND Empree Dicest SUPPLEMENT. 


R. v. TAYLOR (alias SAUNDERS, alias WALLACE) 
(1924), 18 Cr. App. Rep. 25, 0. 0. A. 


Annotation :—Generally, Refd. I. v. Taylor (1926), 19 Or. 
App. Rep. 146. 


1913b,. —--- —-—.]—R. v. CLARKE, No. 2115a, post. 

1913c. —-— -—-—.]—R. v. FyREMAN, No. 5359b, 
post. 

1913da. —— -}--Offences which may lawfully 





be charged in one indictment ought not to 
be distributed into more.—R. v. SMITH (1926), 
19 Cr. App. Rep. 151, C. C. A. 


1913e. os os a v. CARVER (1927), 20 Cr. App. Rep. 
3, 0. CO. A. 

1934. Add. Annotation :—Folld. R. v. Mosley, 
f1924] 2 K. B. 187. 

1937a. ——- ——.]—Counts for offences within 
Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions.—R. v. 
MOSLEY, [1924] 2 K. B. 187; 93 1. J. K. B. 
$94; 130 L. T. 831; 88 J. p, 91; 68 Sol. 
Jo, 7573; 27 Cox, C. C. 635; 18 Cr. App. 
Kep. 69, C. C. A. 

Annotation :-—Refd. KR. v. Morgan, [1925] 1 K. B. 752. 


1978a. Larceny—Specific articles stolen must be 
set out.}—R. v. DoUGLAS (1926), 19 Cr. App. 
Rep. 119, C. C. A. 

1981a. —--— ——-.]—An indictment for obtaining 
by false pretences that oe the false pre- 
tence alleged is bad.—R. v. THomas (1931), 
23 Cr. App. Rep. 21, C. C, "A. 

1992a. S. P. R. v. DRAKE (1850), 14 J. P. 483; 

4 Cox, C. C. 333. 

Add. Annotation :—Refd. 
(1930), 22 Cr. App. Rep. 130. 
2102a. —-— Prejudice to one defendant.]—-Persons 

arrested together need not be tried together, 
&, if any one of them is likely to be embar- 


2076. R. v. Friend 


PART VI. SECT. 4, SUB-SECT. 1. 


ti, —--—-.]/—Where the indictinent 
was in the words of the enactment 
describing the offence :—Held: suffi- 
oer —R. v. MCLACHLAN (1923), 56 
S. R. 418; 41 Can. Crim. Cas. 249.— 
CAN. 
et 


k i. 
CHALMERN, LTD. (1923), 54 0. L. R. 
38.—-CAN, 

n i. Identity of language with that of 
statute creating offence—'' Car’? used 
tnstead of ** motor car.’’}—R. v. YOUNG, 
[1928] 3 I). L. RR. 225; 49 Can. Crim. 
Cas. 319; 60 N.S. R. 128.—CAN. 


of that word, 
8. R. 179. 





fi. 





together in 
cedure & in vio 
e oe Esco. 


act charged was committed ‘‘wilfully ”’: 
—Held : notwithstanding the omission 


PART VI. anes 4, SUB-SECT. 8.— 


vw. CANADIAN LIS- » ( 
ee as -}—Where ingredients of 


two use olfences had been mixed 
& charge contrary to the 
settled principles of criminal 


8. 710(3) Seagal prisoner was entitled 
rig v. CHUR, (1924) " 


rassed in his defence, eugne not to be so tried. 
—R. v. TOWNSEND, R. v. HitpER (1924), 
18 Cr. App. Rep. 117, 0. C. A. 

2105a. .]—When a statement by one accused 
intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately.— 
R. v. SEYMOUR (1927), 20 Or. App. Rep. 98, 





OC. 0. A. 

2108. Add. Annotation :—Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2109. Add. Annotation :—N.F. BR. v. Lonsdale 


(1930), 47 T. L. R. 80. 

2115a. —~—- —-—-.]—Indictments should not 
be multiplied, but where the law permits 
separate offences should be char ee in sepa- 
rate counts of one indictment.—R. v. CLARKE 
(1925), 18 Cr. App. Rep. 166, C.0. A 

2119a. Leaving counts on file — Undesirable 
practice.J}—R. v. TEAPE-WHITE (1930), 22 
Cr. App. Rep. 93, C. C. A. 

2119b. -—— When justified.|—(1) If, on a crucial 
part of the cgse, the prosecution intend to 
ask the jury ef disbelieve the evidence of a 
witness called for the defence, counsel for the 
prosecution ought to cross-examine that 
witness or, at any rate, to make it plain, 
while the witness is in the box, that his 
evidence is not accepted. 

(2) An indictment should be allowed to 
remain on the file only in exceptional cir- 
cumstances, as, for example, where it appears 
that the conviction on the first indictment 
may be quashed on appeal on some technical 
ground, & the indictment left on the file 
relates to a similar matter—RK. +. Harr 
(1932), 24 Cr. App. Rep. 202, C. C. A. 


2119c. Offence must be of ‘similar character. }—- 
R. v. Hint (1930), 22 Cr. App. Rep. 54, 
C.C. A 


against tho person making the state- 
ments, but which tended to incriminate 


the information was the other accused, against whom the 
sufficient. —Ht. v. SMOTHERS (1924), 57 statements would be inadmissible. 
N. —-CAN. ane trial judge had refused the 


applications :—Held: the refusal of 
the trial judge to ¢ nt separate trials 
did not amount a miscarriage of 
heal oh ~ afforded | a6 ground of appeal. 

JoYck, A.-G. v. WALSH, 


A, 
(1939), I. R. 526.--IR. 


pro- sc. Char of vagranty.J)-—-Ex pp. 
tion of Criminal Code, Whrhiont, iz p. ae (1910), 34 
Can. C. C. 310.—CA 


o i. —— Value of stolen property.|— 
An information should, therefore, state 
the value of the property alleged to 
have been stolen so as to determine to 
which class of crime the offence belongs 
& the nature of the proceedings to bo 
een —l]it. v. THOMPSON, [1928} 4 

.L. lt. 859; 50 Can. Crim. Cas. 183; 
i O. l. ht. 610.--CAN. 

sa. Rape. }—R. vw. Ross, (1927) 1 

iL. R. 911 ; 47 Can. Crim. Cas. 71; 
59 N. &. RB. 55.—CAN. 


PART VI. SECT. 4, SUB-SECT. 2. 

ai. - -—.]-—-The inclusion of a 
number of aliases unnecessarily in a 
bill of indictinent is contrary to the 
practice, is a deviation from the 
ordinary course of criminal justice, & 
phould be deprecated. Whether it. 
arneunts to a substantial wrong to the 
accused is a question of degree.—-h. v. 
NOLAN (3930), 43 B. C. Tt. $857.—CAN. 


PART VI. SECT. 4, SUB-SECT. 7. 


sm. Indecent ia bere With in- 
tent to offend.”|\—Where the facts 
alleged necessarily implied that the 


sas ie SECT. 4, SUB-SECT. 9.-—-B. 


208 -J—R. McDonaLp 
(onuy 1948) 2D L. R. "187 : 60 Can. 
Crim. Cas. 65.—CAN. 

2087 iv. ——.]--R. JENKINS, 


119382} 3 W. W. Rt. 505.-—-CAN. 


PART VI. SECT. 4, SUB-SECT. 9.—C, 
r. Read now “ 2102a i.”’ 
8. Read now ** 2102a ii.”’ 
t. Read now “‘ 21022 iii.”’ 
a. ci now ‘** 2102a iv,’’ 


2102a +R. WISER 
& McCamrarn (1 930)1 W, W. R. 976; - 

2103 iff. he ae man & a woman 
were tried jointly on the charge of 
having murdered the husband of the 
woman. They were Sonvicted & 
sentenced to "seat h. Each of the 
accused had applied to the et udge 
for a separate trial, on the that 
statements had been ma Be each 
which wonld be admissible in evidence 
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PART VI. SECT. 4, SUB-SECT. 10.—A. 


g i. Acquittal on two counts— 
Conviction on third-—Validity.}—Held : 

it, was open to ne het to find as they 
did.— BARTON v. R., [1929] 1 D. L. R. 
634; S.C. R, 3° 61 Can. GC. C. 1; 
affo., 63 O. L. R. 299.—CAN. 





PART VI. SEOT. 4, SUB-SECT. 10.—B. 


2120 ~——--,]~—-Where the trial} 
ju had tried together fifteen charges 
the prisoner for different 
ences Hel there waa no reason 
disclosed to question his discretion in 
doing so, since he sat without a jury, 
& the offences were all of a similar 
& connected together by 
being parts of a Bs yeetea te coun of 
cri aml conduct pore 
—R., v. ag aba aor ), i y 
152 ; 50 Ca 46; 11928] 
3 W. WwW. HS Par 
2120 vi. -———. oa judge has juris- 
diction to try separate counts at the 
same time whether or not the accused 
consents to their trial togeth oe (re 
NECEMBER, [1981] 2 W. W. ore 


2150. Add. Annotation :—-Consd. R. v. Southern 
(1929), 142 L. T. 383. 


2151. Add: Annotation :—Consd. R. v. Kendrick & 
Smith (1981), 144 L. T. 748, 


2155a. —— -J—R. v. Luspera, No. 3156d, 
post, . 


2195. Add. Annotation :—Refd. R. v. Central 
Pe ear Oourt JJ., Bz p. L. CO. C., [1925] 2 


2204a. Wrong statute inserted-—Later 
statute in similar words.]—The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. iggrs eee in his preliminary 
examination in bkpcy., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. He was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
statute. The two statutes define the offence 
in almost precisely the same words :—Held : 
(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 
(2) the accused was not pretected from 
prosccution by Larceny Act, 1861 (c. 96), 
8. 85, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 


56 Can. GC. 1103 44 B.C. RR, 210.—-~ 
CAN. 
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2219a. 


PART VI. SECT, 4, SUB-SECT. 10.—E. 
2152 i. Cases requiring separate trial-—— 


Cases 2150—2218a. 


preliminary examination in bkpcy., as such 
disclosures were not ‘‘ in consequence of any 
compulsory process of any court of law” ; 
(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
‘‘in any compulsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in bkepy.,” & could, therefore, be 
given in evidence at the trial without infring- 
ing Larceny Act, 1916 (c. 50), 8. 48 (3).— 
R. v. Turrte (1929), 140 L. T. 701; 46 
T. L. R. 357; 21 Cr. App. Rep. 85; 28 
Cox, C. C. 610, OC. C. A. 

J—Applt. was accused of having 
obtained sums of money by way of deposit 
from persons, who desired to be employed 
as Managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictment contained cightecn 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
‘‘ by. falsely pretending that he would appoint 
.« » a8 Manager.’”’ At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read ‘‘ by falsely pretending 
that he was in a position to appoint,’’ etc. 
The jury convicted applt. on all counts :-— 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), s. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money; (3) Larceny Act, 
1916 (c. 50), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance.—R. v. Huaues (1927), 186 L. T. 
671; 91 J. P. 39; 43 T. I. R. 250; 28 
Cox, C. C. 336, C. C. A. 





election of accused.—R. v. CROvVI, 
(1924) 4 D. L. R. 1072; 3 W. W. Kk. 





2120 vii. —-—.1—T, v. NECEMBER Indecent’ assault & theft—Acts forming °34-—CAN. - 
(No, 2), {193t) 3 W. W. 2.3565 56 part of one transaction.|—R. v. CAssIDY r i. ~—— .J—~An_ indictment 
Can, C. ©. 391.—CAN. (Ont.), [1927] 4 D. L. KR. 1106; 49 disclosing no offence & bad in law, was 
an. Crim. Cas. 93.—CAN. amended at the trial so as to make it 


PART VI. SECT. 4, SUB-SECT. 10.—C. 


aun entirely different charge :—Heid : 


P {i.-——- -——.}—-l. v. CARTER, 
[1931] 2 W. W. RR. 127; 545 Can. C. CG. 
196.-—-CAN e 
p ii. —— Suborning perjury & 
fabricating evidence.|—The accused, 
who was charged in the one indictment 
with suborning perjury &, also, with 
fabricating evidence in connection with 
said offence, eppied for an order requir- 
ing the Crown to sever the indictment 
& elect to proceed first on one or other 
of the twoc -~—Held : the joinder 
was not conducive to the ends of 
ustice &, therefore, the order should 
pag tego vw. BRAUN (Sask. )» 
hake 13 W. W. RR. 226; 50 Can. Crim. 
. 292.—CAN. 


PART VI. SEOT. 4, SUB-SECT. 10.—D. 
ri,-—— S eaking & receiving 


stolen goods.}—-R. v. Oross (Sask.), 
(1927) 4 D. L. R. Nie Gan oan 
Ad ui Re 432; 49 Can. m. 8. 


2161 i. Cuses not requiring separate 
trials—Similar acts—--Senarate indecent 
assauiis.}—An indictment charged 
accused with indecent assault upon one 
little girl, & indecent assault, involvin 
murder, upon another little girl. Bot 
offences were libelled as having becn 
committed on the same day at S. :— 
Held: the offences charged were 80 
connected in time, circumstances, & 
character as to justify their inclusion 
in one Indictment, & no sufficient 
reason had been shown for separation 
of the charges.—H.M. ADVOCATE vb. 
ES ae (1926) S. C. (J.) 65.-— 


PART VI. SECT. 4, SUB-SECT. 13. 


kK i, Attempt to give jurisdic- 
tion.J—A person committed on a 
charge which a district ot. judge has 
no jurisdiction to try under any oir- 
stances, cannot be tried by such judge 
on a substituted ch » over which 
the judge has jurisdiction, on the 
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the amendment ought not to have been 
made.—R. ©. Lorrus (1926), 45 Can. 
Crim. Casa. 390; 59 O. L. R. 65.—CAN. 


a (p. 236) i. ——- ——~-.}--Defts. 
were convicted that they ‘‘ did wrong- 
fully & unlawfully break & enter by 
night the shop of S. with intent to 
commit an indictable offence ; to wit, 
to assault one S. contrary to the form 
of the statute in that behalf made & 
provided.’” The Crown intended to 
prefer a charge of shop breaking within 
sect. 461 of the Criminal Code :—-Held : 
charge defective as lacking an averment, 
of intent to commit an indictable 
offence in the shop.—R. v. MCNEIL, 
(1931] 3 M. P. RR. 423.-—CAN. 


PART VI. SECT. 4, SUB-SECT. 14. 


2241 i. Application must be made to 
D. L. R. 833 43 Can. Crim. Cas. 297 ; 
65 O. L. R. 293,—CAN, 


2365a. 


2365b. 


2404a. 


2295a. Bill for rape—True bill found for indecent 


assault—Necessity for fresh indictment.]—An 
indictment for rape was put before the 
grand jury & they indorsed on it, ‘‘ No true 
bill for rape. <A true bill for indevent assault 
(aggravated),”’ but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted :—Held: as there 
was no true bill for rape, & as there was no 


Cases 2295a—2585a. EINNGLISH AND Empire Dicest SUPPLEMENT. 


indictment for indecent assault, the con- 
viction must be quashed.—R. v. KrroHINne 
(1929), 141 L. T. 687; 45 T. L. BR. 569; 21 
Or. App. Rep. 116, CG. C0. A.3 ; subsequent 
proceedings, 21 Cr. App. Rep. 144, 0. O. A. 


2316. For “ Oriminal Law Amendment Act, 1835 


(c. 35),”’ read *‘ Criminal Law Amendment 
Act, 1885 (c. 69).°’ 


Part Vil_—Trial of Indictments. 


2365 Add. Annotations :-—Folld. R. v. Dennis, - 


v. Parker, [1924] 1 K. B. 867. Apld. R. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
a R. v. Williams (1925), 19 Cr. App. Rep. 
7 


-.}—A criminai ct. has no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts.—R. v. DENNIS, 
R. v. PARKER, [1924] 1 K. B. 867; 93 L. J. 
K. 13. 388; 1380 L. T. 830; 88 J. P. 84; 40 


T. L. R. 420; 68 Sol. Jo. 563; 27 Cox, 
C. C. 632 ; 18 Cr. App. Rep. 39, C. C. A. 
|—R. v. MCDONNELL (1928), 20 








Cr. App. Rep. 163, C. C, A. 


Warranted in case of alibi.]-—(1) The 
police have no right to suggest by questions 
to a person detained in custody that they 
have evidence of his guilt ; answers to such a 
suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Sucha 
defence usually warrants legal aid.—R. v. 





2567a. 


(1924), 18 Cr. App. Rep. 121; R.v. Hancock 
(1931), 145 L. T. 168. 
-}—(1) Applt. was charged upon an 
indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
genera :—Held: there was no plea of 
& the case must go back, & prisoner 
eet to plead again to t " indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar. nature to housebreaking :— 
Held: the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled.—R. v. 
Lroyp (19238), 180 L. T. 319; 27 Cox, C. C. 
576; 17 Cr. App. Rep. 184, G. 0. A. 





2571a. Plea of guilty---By person fit to plead but 


not responsible for his actions—Effect of 
plea.J-——R. v. TEBBITT (1912), Times, Apr. 26, 


oe & BRUCE (1931), 23 Cr. App. Rep. 56, 


Cc. Cc. 
2409. After ‘this case add :— 





PART VI. SECT. 6. 

2353 i. Jicasons for entering.}-—A 
nolle prosequi is usually granted where 
any improper & vexatious attempts 
are made to oppress deft., as by re- 
peatedly preferring defective indict - 
ments for the same supposed offence 
or if it. is clear that an indict. mont, is 


uct suitable against deft.—- SHER § NG 
JITE NDRANATH Sin (1031), I. DT. 2. 
59 Cale. 275.--] 


PART VII. SECT. 1. 


2365 i. Separate indictments—Cannot 
be tried jointly.|}—A purported trial of 
two or more persous on separate 
charges for different offences is a 
nullity, even though their counsel 
offers no objection, or consents, thereto. 


-~{{, uv. THEIRLYOCK (Alta. a) gt 

4D. L. 4313 (1928) 3 W. WwW. R. 

925; 50 Can. Crim. Cas. te —CAN. 
ace ii, —-~ ~—-—.J—R. v. Hart, 


R. 2 . KOZARUK (1929). 51 Can. Crim 
Jas. 45 53; 24 Alta. L. R. 15; [1929] 
1 W. W. Rf. 425.—CAN. 


ai. Stealing parcels from mails 
& receiving parcels so stolen.j—T. 
aceused entitled to be tried by a jury. 
even though the value of the pro rede 
stolen did not exceed $200.~—Kh. 
IWANCHOK, {1927} 3 DL. RR. 539: 
{1927} 2.W. W. R. 325; 48 Can. Crim. 





This Act is now replaced by Poor 
Prisoners’ Defence Act, 1930 (c. 32). 


2567. Add. Annotations :—Folld. R. v. Hussey 


Gordon 


(1925), 1383 L. T. 734. 
2585a. Crime involving more serious offence in 


Cas, 213; 22 Alta. L. R. 5945.—CAN. 

a@ ii. Right to elect for trial by 
judge without jury—Aftcr true ed 
found—Criminal Code, 8. 825.J-—-hk. 
THOMPSON, R. v. FOULKES (1908), 16 
Man. L. it. 608 CAN. 





oe lii, -——- -——— cl of election.)— 
R. v. RELF (Alta.), (1927) 1 D.L. RR. 
874; [1927] 1 W. W. RR. 29; 47 Can. 


Crim. Cas. 38.—CAN. 
sa. Offence punishable on indictment 
or on summary conviction—Decision as 
to method of trial.]/—Where a statute 
makes an offence punishable on 
indictment or on summary conviction, 
it makes it either an indictable offence 
or a non-indictable offence, & confers 
on the Crown prosecutor or on the trial 
magistrate, perha s partly on each, the 
right or ‘‘ option ”’ of deciding how each 
arp pletaent offence shall be considered, 
ied & punished,-——R. v. DENIS (Man. ), 
oeTT 3 PW. W. RR. 400; 49 Can. Crim. 
Cas. 8.—CAN. 


PART VII. SECT. 4, SUB-SECT. 1.— 


2399 i. Defence by counsel—A ccused 
must consent to ee ere ---No ct, 
has any authori to force upon a 

risoner the parviced of a counsel if ae 
8 unwilling to accept them.—RB. 
BURLEY (1929), I. L. *R 11 yan. 500, 
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tee 


foreign country—Possibility of prosecution by 
foreign Government.|——-R. v. FRIEDERIKSEN 
(1927), 164 L. T. Jo. 45. 


PART VII. SECT. 5, SUB-SECT. 1. 


pi, -—~— Effect of—Accused mea 
from calling on prosecution to catablish 
guilt.j--R. v. ROVONELLI (1925), 44 
Can. Crim. Cas. 354.—CAN. 


p il. -.--A plea of guilty 
_. & plea to the charge & does not 
necessarily amount to a confession of 
all the facts alleged.~--~SUPERINTENDENT 
& REMEMBRANCER OF LEGAL AFFAIRS, 
me a . JNANENDRA are Gros 


p ili. ——— Induced by mistake —Bigh ad 
to withdraw.J\—RK. v. AH Tom, [1928] 2 


D.L. R. 748; 49 Can. Crim. chs. 204 ; 
60 N. 8. BR. 1 1.—CAN. 
p iv. —--~ Power of court to enter plea 


of” not guilty.J—Where an accused 
pleads guilty the ct. has inherent 
power to enter a plea of not guilty if 

r any reason the ct. deems it ad- 
visable in the interesta of justice to 








ut such a lea, on can record.—It. v. 
are [1930] App. D. 193.—S. AF. 
-}~Where accused is 


in dod for murder, the question of 
insanity is raised by a plea of not 
ity as much as the fact of ae ia 
v. McCoskny, [1927] 2 L R. 
539; 47 Can. Crim. Cas. veat 60 
O. TI. R. 44,—CAN e 


2730a. 


2710. Add. Annotation :— -Refd. R. v. Birch (1924), 


93 L. J. K. B. 885. 


2780. Add. Annotations :—Refd. R. v. Birch (1924), 


938 L. J. K. B. 385; R. v. Harris (1927), 20 
Cr. App. Rep. 144. 











-+~—Where, at the trial of 
an accused paves for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. v. Brrcw (1924), 938 L. J. K. B. 385; 88 
J.P. 59: 40 T. L. R. 365; 68 Sol. Jo. 540 ; 
18 Cr. App. Rep. 26, C. C. A. 


2731a. After close of case for defence.]—A judge 


at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso, which no 
human ingenuity can foresee, on the part of 
prisoner.—R. v. Harris, [1927] 2 K. B. 587; 
96 L. J. K. B. 1069; 137 L. T. 53853; 91 
J.P.152; 48 T. lL. R. 7743; 28 Cox, ©. O. 
432; 20 Or. App. Rep. 86, C. C. A. 


Annotation :—Distd. R. v. Liddle (1928), 21 Cr. App. Rep. 3. 
2731b. 


Where defence of alibi raised./—R. 
v. LIDDLE (1928), 21 Cr. App. Rep. 3, C. C. A. 


2810. Add. Citation :—1 Chit. 352. 
2823. Add. Annotation :—-Apld. KR. v. 


Baggott 
(1927), 20 Cr. App. Rep. 92. 


2839a. Reference to fact that photographs of 


accused shown to witnesses.|—(1) Counsel 
for the prosecution should not employ as 
part of his case the fact that certain witnesses 
have been shown a photograph of prisoner, 


Vol. XIV.—Criminal Law. Cases 2710-- 2867. 


even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner ‘‘ where did I stay on the night 
of the alleged crime?” &, in his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 

lace, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect.—R. v. HasLam (1925), 
184 L. T. 158; 28 Oox, O. C. 105; 19 Cr. 
App. Rep. 59, C. OC. A. 

Annotation :— As to (1) Refd. K.v. Daily Mirror, Ex p. Smith, 
{1927} 1K. B. 845. 
2839b. Second trial—Reference to quashed con- 
viction.}—(1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial—R. v. LLoyp (1924), 18 Cr. App Rep. 
12,C.C. A. 

2839c. Overstatements.]—R. v. DriIscoL, & how- 
LANDS (1928), 20 Cr. App. Rep. 161, C. C. A. 
2840a. Duty of prosecution to disclose everything. | 
—(1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft. 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted.—R. ». GUERIN (1931), 23 
wv. App. Rep. 39, C. C. A. 
2867. Add. Annotations:—Refd. R. v. Harris, 
[1927}2 K. B. 587; R. v. Liddle (1928), 21 
y. App. Rep. 3. 
Ei. Reading Deposition of Absent Witness. 
(Vol. XIV., p. 276.) 
See, now, Criminal Justice Act, 1925 
(c. 86), s. 13. 


PART VII. SECT. 6, SUB-SECT. 2.—B. 

® i. Evidence must be shoun to 
be material.)—R. v. CaRRign (Sask.) 
(1929), 51 Can. Crim. Cas, 420.—CAN. 


PART VII. SECT. 7, SUB-SECT. 6.—C. 


so. Effect of cross-examination of 
pou s oun, witness.J)--Where a party 
8 allowed to cross-examine his own 





witness, the effect of that  cross- 
oxamination must be to discredit that 
witness altogether & not merely to 
got rid of part of his testimony, & 

ence that witness’s evidence must be 
excluded altogether. Jn the case of a 
witness for the prosecution, this means, 
so far as it supports the case for the 
prosecution, for obviously the defence 
is entitled to rely on so much of 
evidence as supports their casc.—TlI. 
v. MoKBuL KHAN (1928), 1. L. R. 56 
Calc. 145.— IND. 


PART VII. SECT. 7, SUB-SECT. 6.—D. 


se. After close of case for prosecution~~ 


Witness called to supply omission in 
evidence.}— It. vv. Hkpwortn, [1928] 
App. D. 205.-~S. AF. 

af. After plea of Pas ABE bd evi- 
dence of complainant—-For purpose of 
deciding sentence. |—While it is within 


the power of the judge, after a plea 
of guilty has been entered & before 
sentence is passed, to hear the evidence 
of the complainant in order to assist 
him in deciding on the proper sentence, 
he must avoid the danger of giving 
consideration, in passing sentence, to 
aggravating circumstances disclosed by 
such evidence which may chango the 
character of the offence charged against 
the prisoner.—H. v. WHEPDALE, {1927} 
3 W. W. R. 704: 49 Can. Crim. Cas. 
62 4 22 Sask. lL. RK. 148.—CAN. 


PART VII. SECT. 7, SUB-SECT. 7.—B. 

2816 iii. —--—~ -}~—The duty of a 
Public Prosecutor is to represent, not 
the police, but the Crown, & this duty 
should be discharged fairly & fearlessly 
& with a full sense of the responsibility 
attaching to the position. In a capital 
case the duty of the Crown is to place 
before the ct. all materials irrespective 
of the question as to whether they 
exculpate accused or incriminate him. 
—KuUNIJA SUBUDHI v. BR. (1928), I. L. R. 
8 Pat. 289,—-IND. 


PART VII. — ene 1-~- 
e a . 

2859 i. Accused may insist on witness 

being called—By prosecution.J—R. v. 
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MACKINNON, [1930] 3 W. W. RR. 548.— 
CAN. 


PART VII. SECT. 7, SUB-SECT. 7.— 
E. (a). 


h i. ——.}—Held: the mere fact 
that accused did not have the assistance 
of a legal adviser did not show that he 
had not had a full opportunity for 
cross-examination, as he was present 
when the deposition was taken & 
made no request for time or delay.— 
ag »”, MCDONALD, [1927] App. D. 110.— 


k i. ——.]}—TN. v. MCDONALD, [1927] 
App. D. 110.—S. AF. 

pi. Whether attendance 

ocurable under subpena.|—G. was 
ndicted for incest. S., a daughter of 
accused, who had made a deposition 
at petty sessions in which she swore 
that accused had committed § the 
alleged offence, was called as a witness 
at the trial, & failed to appear, having 
gone into tho Irish Free State. Her 
deposition was read to the jury, who 
having heard the accused’s evidence, 
convicted him of tho offence charged : 
—Held: the conviction should be 
quashed, as it had not been shown that 
the attendance of the witness, whose 








Cases 2878a-—3120a. 
2879a. 


must be legal proof of an 


victions given in evidence, 


tion of a witness, absent 
should be put in if all the statutory require- 
ments in such a case have not been fu 


-.}—On a plea of guilty (1) there 


through illness, the wi 


previous con- 
(2) no deposi- 


led. 


—R. v. Finney (1924), 18 Cr. App. Rep. 0. 0. A. 


41,0. 0. A. 


2895a. S. P. R. v. Hunt (1847), 2 Cox, C. O. 261. 
2086a. Defence of alibi—Should be raised at 
earliest possible moment.|—R. v. 
(1928), 21 Cr. App. Rep. 27, OC. C. A. 
Should be raised in court below. |— 
R. v. Brown & Brucn, No. 2404a, ante. 
Should not refer to probable con- 
sequences of verdict of guilty in murder trial.] 
—R. v. FRAMPTON (1928), 21 Cr. App. Rep. 





2986b. 
2988a. 





17, C. C. A. 
2995a. 








3007a. 


not. 


(2) An accused person must be asked 
whether he wishes to give evidence on vath 
or cal] witnesses.—-R. v. MOORE (1924), 18 


Cr. App. Rep. 29, O. 0. A. 


3008. Add. Annotation :—Distd. R. v. 
(1927), 20 Cr. App. Rep. 150. 

8009. Add. Annotation :—Folld. 
(1927), 20 Cr. App. Rep. 150. 


deposition had been put in evidence, 
could not have been procured b 
service on her of a writ of subpmna 
under the Irish Free State Act, 1924.— 
R. vo. GILOHRIAT, [1925] N. 27.—-IR. 
2D. LL. R. 647; 53 Can. C. C. 443 42 
B. C. R. 136.—CAN. 

_ p iti. —— Seaman.}|—On apply- 
ing sect. 999 of the Criminal Code, with 
respect to the depositions of certain 
witnesses alleged to have recently left 
Vancouver as part of the Japanese 
crew of a steamer bound for tbe Orient 
& therefore to be “absent from 
Canada ’’ :—Held : the fact that names 
appeared on the crew list similar to the 
names of said witnesses was, in the 
absence of evidence to the contrary, & 
in view of the regulations governing the 
landing of Japanese sailors & the other 
circumstances, sufficient to show the 
identity of said members of the crew 
with said witnesses & to justify the 
inference that the witnesses were 
absent from Canada.—R. v. FURUZAWA 
(No. 1), [1930] 1 W. W. RR. 953; 955 ; 
53 Can. C. C. 398; 42 B.C. R. 54 
548.—CAN., 








p iv. Witness dangerously iil— 
Use of.}—Under Crimes Act, 1900, 
8. 406, only so much of a deposition 
tendered in evidence should read 
to the jury as ts relevant & properly 
admissible in evidence.—R. v. GLOVER 
(1928), 8. R. N. S. Ww, 482 Py 45 N. 8. W, 
W. N. 148.—AUS. 

sp. Proof of absence.}—CaUFIELD wv. 
R. (1926), B Can. Crim. Cas. 109; 
Q. R. 42 K, B. 449.—OCAN. 

sr. Evidence given in former trial-—- 
Admission by counsel of facts essential 
to udmission.)~—-Appits. were convicted 
of removing, & two of them of import- 
ing, goods of over $200 in value & Hable 
to forfeiture. contrary to Customs Act. 
R. S. C., 1927. At their trial the Crown 
proposed to put in, under sect. 999 of 

he Code, evidence given at previous 
trials, at which the jurics had disagreed, 
by one W. Counsel for the accused ad- 


.J—If the ct. is of opinion that there 
is no case against accused, it ought to be 
withdrawn from the jury.—R. vw. 
(1926), 19 Cr. App. Rep. 163, C. C. A. 

~-}+—(1) On a trial for larceny as a 
bailee there must be a direction on the point 
whether the conversion was fraudulent or 


8011a. 





JONES 


8060. Add. 


ENGLISH AND Empire Digest SUPPLEMENT. 


$010a. Should give evidence from witness box.}— 
A deft. is entitled under Cri 
Act, 1888 (c. 86), to give his evidence from 
tneas box. 
wise must exercise a judicial discretion.—-R. v. 
SymMonps (1924), 18 Cr. App. Rep. 100, 


Criminal Evidence 
The ct. in ordering other- 


.}—A deft. witness may in a proper 
case be asked in cross-examination whether 
he imputes ee motives to the wit- 
nesses against 
18 Cr. App. Rep. 108, ©. C. A. 

3051. Add. Annotation :—-Refd. KR. v. Dunkley 
(1926), 1384 L. T. 682. 


8056. Add. Annotation :—Refd. R. 
[1927] 2 K. B. 587. 


Annotation 


im.—R. v. WILSON (1924), 


Harris, 


~Refd. R. v. Harris, 


[1927] 2 K. B. 587. 


HASLAM 


3120a. 





Villars 


80638. Add. Annotation :—Refd. R. uv. 
[1927] 2 K. B. 587. 


8065. Add. Annotation :—Refd. TR. v. 
[1927] 2 K. B. 587. 

3090a. Accused writing & handing in signature.|— 
Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in.—R. v. Baceorr (1927), 
20 Cr. App. Rep. 92, C. 0. A. 


To assist undefended prisoner—To 
cross-examine.|—The ct. should assist an 


Harris, 


Harris, 


undefended prisoner in putting questions by 


R. v. Villars 


way of cross-examination.—H 


. v. BARKER 


(1927), 20 Cr. App. Rep. 70, 0. 0. A. 


mitted ‘“ every fact esscutial to the 
adnuussion of the evidence,’’ & the evi- 
dence offered was put in :—Held : the 
adinission of counsel, while it rendered 
unnecessary the establishment of the 
various facts required by sect. 999 to 
be proved before the evidence of W. 
could have beea admitted, did not in 
any way identify the documents read 
to the jury as the evidence given by W. 
on the former trials; &, there being no 
roof that. the statements put in were 
n fact the evidence of W., & there 
being no conseut that they were, they 
were wrongly received, & applts. were 
ontitled to a new trial —MCDONALD, 


CONTER & O’HEARN v. R., [1930] 
S.C. R. 569: 54 Can. C. GC. 349.— 


PART VI. SECT. 7, SUB-SECT. 8.—B. 


sq. F'ull cross-examination impossible 
through act of prosccution—Right to 
acquittal.|—-QUEREO LiquoR COMMIS- 
SION v. GOULET (Que.) (1929), 52 Can. 
Crim. Cas. 392.—CAN 


e e 


PART VII. SECT. 7, SUB-SECT. 8.—C. 


k i. ——,J—Where a porson is 
charged with stealing goods, & the 
fact that the goods were sold & 
delivered to him is proved in evidence, 
the case must not be allowed to go to 
the jury.—MR. ov. Finsen (1924), 42 
Can. Crim. Cas. 150.—CAN. 


st. Trial without jury—Defending 
counsel entitled to make rtasion that 
evidence for Crown bik, eae TT 
v. JONES (Sask.), [1927] 3 D. L. KR. 679 5 
47 Can. Crim. Cas. 380; [1926] 3 
Ww. WwW. R. 313.—CAN. 
PART Vil, SECT. ie SUB-SECT. 8.—D. 

3011 Hi, —— As to previous con- 


viction.}—-R. v. Crppora (Ont.) (1928), 

oi. —— .}---Two panels, tried 
together on one complaint, each gave 
evidence under Criminal Evidence 
Act, 1898, 5. 1. In the opinion of the 
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judge the evidence of neither 
incriminated the other :——Held : neithor 
was entitled to cross-examine the 
other, such right of cross-examination 
being limited to the case where, in 
the opinion of the judge, the evidence 
given incriminated, or tended to incrimi- 
nate, the fellow panel.—GEMMELL & 
M‘FAaYDEN v. MAUNIVEN, [1928] 8. C. 
(J.) 5.—SCOT. 


PART VII. SECT. 7, SUB-SECT. 9.—A. 


8061 i. —-—- Evidence omitted in- 
advertently.}-—R. v. GREGOIRE (1927), 
47 Can. Crim. Cas. 288; 60 0. L. R. 
363.—CAN. 


k i. .+~-Held;: it was incom- 
petent for the prosecutor to recall a 
witness after the case for the prosecu- 
tion had been closed; the only ocir- 
cumstances in which a witness might 
be recalled after the case had been 
closed being when this was done by 
the judge ex proprio motu in order to 
clear up an ambiguity in the 
witness’s evidence.—M‘NEILIE v. H.M. 
ApvVoOcATE, [1929] 8. C. (J.) 60.—SCOT. 


PART VII. SECT. 7, SUB-SECT. 10.—B. 


fi. ——-.}—-Where it was objected 
that the A.-G. exercised tho right of 
reply, although deft. had called no 
witnesses :—Held: the A.-G. was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 
repiy.—R. v. McLAcHLan (1923), 56 
Bae R. 418; 41 Can. Crim, Oas. 249,— 





PART VII. SECT. 7, SUB-SECT. 11. 


hi. To decide whether evidence 
admissible.}-—lIf evidence is tendered 
to provo the inadmissibility of evidence 
prima facie admissible, it is the duty 
of the judge to receive & to decide the 
question of admissibility before the 
evidence is given in the hearing of the 
ury.—R. v. TREANOR, K. v, FLOOD 
i. v. TREANOR, R. v. KELLY, (1924) 
2 I. it. 193.— IR. 





3120b. 


3129¢c. 


3133a. 


To inform prisoner of right to 
give evidence on oath.]—R. v. VILLARS (1927), 
20 Or. App. Rep. 150, C. 0, A. 


8122a. -—— Does not include making disparaging 


suggestions.}—There ought not to be a 
suggestion from the judge that deft. on trial 
has previously appeared in a criminal ct.— 
R. - MILLER (1926), 19 Cr. App. Rep. 84, 


3129a. ———.]}—A direction must make it clear 


that the onus of proof is on the prosecution. 
ae (1925), 18 Cr. App. Rep. 


3129b. ——.]}- 


facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
Mca of the facts to accept, they should 
acquit. 

bservations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal.—R. v. 
DAVIDSON (1927), 20 Cr. App. Rep. 66, 0. C. A. 
J—A summing up must make it clear 
to the jury, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution.—R. v. Rees (1928), 21 Cr. 
App. Rep. 35, 0. O. A. 
—+—-While a judge is 
entitled to express his view of any evidence, 
he ought not to ‘‘ invite ” the jury to make a 
definite finding: any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs.—R. v. Mason (1924), 18 Or. 
App. Rep. 131, 0. C. A. 














Vol. XIV.—Criminal Law. 


Cases 3120b-——3145a. 


8136a. Avoidance of unhappy expressions suggest- 


ing guilt of accused.j—(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft. is ‘‘ the sort of person”’ 
likely to commit the offence charged.—R. 
a sae ani (1925), 18 Cr. App. Rep. 164, 


3136b. Abandoned counts not to be referred to.|— 


(1) A summing-up must not call attention 
to counts that have been abandoned. 

(2) On an indictment for obtaining by 
false pretences representations which did not 
lead to delivery of the property must be 
carefully distinguished from those which did. 

(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
in directing the jury.—R. v. GREEN (1930), 
22 Cr. App. Rep. 46, C. C. A. 


8137a. Where identity of accused in issue.]|— 


(1) When the issue is identity of: accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter.—-R. v. PORTER 
(1927), 20 Cr. App. Rep. 55, C. C. A. 


Annotation :—Generally, Refd. R. v. Walters (1927), 20 
Cr. App. Rep. 69. 


3145a. 


-}—A judge in summing up is bound 
to put deft.’s case to the jury. A mere 





h ii. ——— Yo decide whether witness 
by his admission is accomplice.}—It is 
for the judge, & not for the jury, to 
decide on an admission by a witness 
whether he is or is not an accomplice.— 
Nea YOunNG, [1923] 8S. A. S. R. 35,.— 





1 i. ——.J—-Since it is com- 
petent for a judge trying a criminal 
case with a jury to express his own 
opinions on the evidence, provided he 
makes {t clear to them that they are 
the ence of the facts, including the 
credibility of fhe witnesses, the fact 
that during the cross-examination of 
a witness the judge interjected with- 
out qualification the remark, ‘“ She 
is telli the truth,” thereby in- 
vading the exclusive province of the 
jury, was held, in view of his full 
& very careful charge which left 
them in no doubt that it was their 
exclusive duty to pass on the truth of 
the evidence, not to have brought 
about a miscarriage of justico within 
the Criminal soar ae 1016 (c).—h. uv 


OLSON, IAA a 
W. W. R. 431; 61 Can. Crim, Cas. 
122; 238. L. R. 321.——CAN. 
$122 i. Function of judge—Jncludes 
asking leading questions—d& suggesting 
to counsel to waive their rights to address 
jury. }--R. vo. Wrat (1925), 44 Can. 
Cae Caa. 109; 57 QO. L. Rh. 446.— 
$122 ii. ——— Does not include asking 
leading questions .--A judge is not 
o put leading questions to 
a witness, the answers to which are 
calculated to prejudice accused.—R. 
©. LAUBSCHER, {1926] App. D. 276.— 


PART VII. SECT. 7, SUB-SECT. 12.—A. 


$129i. Direction asto onus of proof.}+-— 
R. vw. KoLomriyo (Man.), {ise Z 
y W, R. 126 ; 46 Can. Crim. s b.— 


$133 iv, —— —— ——.}—A Judge, 


in summing up to a jury in a criminal 
casc, is entitled to comment strongly 
on the facta—R. o. SUTHERLAND, 
[1927] App. D. 88.-—S. AF. 


ee smeeren amcor 


8133 v. ead. sok v. 
a (1930), 53 Can. C. C. 396.— 


g (p. 297) i. Where jury dia- 
agree.|}--A direction which amounted 
to no more than telling the jury that 
it was the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority :—He not a mis- 
direction.— R. v. OLHOLM & MCPHER- 
SON, [1925] V. L. R. 377; 47 ALL. T. 
10; 31 Argus. L. R. 228.—-AUS. 


E (p. 297) ii. ———.}—It is advisable, 
but not essential, for the judge to 
explain ta the jury that they are the 
sole judges of fact & are to rely upon 
their recollection of the evidence.— 
R. «. Beckerr (1931), 3 D. L. R. 660; 
55 Can. C. C. 304; 3M. P. R. 416 


® 


§ (Dp. 298) i. Distinction between 
evidence of facts & expert opinions. }— 
Where there is not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Crown that 
the act had not been committed, & the 
Crown relies on a chain of circum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
an a de ya link, the charge to the 
jury should point out the importance 
of the distinction betweon evidence of 
scientific opinion & ovidence of actual 
material facts & sufficiently remind 
the jury that such opinions were not 
testimony as to facta, & should 
specitically direct that the circum- 
atances proven as actual objective 
facts must not only be consistent with 
tho guilt of accused but must also be 
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wore 





inconsistent with any reasonable hypo- 
thesis which would leave him innocent. 
—R. v. Histop, (1925) 1 W. W. R. 
887; 43 Can. Crim. Cas. 384.—CAN. 


ai. Slatements as to powers 
of Court of Criminal Appeal.}—A 
judge in his charge to the Jury made 
statements to the effect that ‘‘ In the 
Ct. of Criminal Appeal. in the event 
of your finding a verdict of guilty, 

risoner’s counsel is entitled to have 
he whole matter reviewed,’’ & ‘* When 
a case goes to the Ct. of Criminal 
Appeal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt ” :—ffeld : the state:mnenta, 
taken in their proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirable 
that such references to the Ct. of 
Criminal Appeal should not. be made.— 
ihe ve. MuRRAY, [1926] I. R. 266.— 

a ii. ———— Reading passages from 
law reports.j}——Though reading passages 
from law reports is, as a rule, undesir- 
able, it is not a misdirection.—R. v. 
Nea Tin Gyz (1926), I. L. R. 4 Ran. 
488.—IND. 











a ili. Reference to opinion 
in text book. }—It is irregular & improper 
for the presiding judge in his summing 
up to the Jury In a criminal trial to 
refer to an opinion expressed in a text- 
book, even though anotber passage 
in the same book has been put to a 
witness during the course of the trial.— 
Se eae [1928] App. D. 132.— 


k (p. 298) i. --—— Failure to make - - 
Iffect.|—A fair test of the propriety of 
a trial judge’s charge to the jury is that 
no objection was taken to it at. the time 
it was delivered.—-R. v. MELYNIUK & 
HUMENIUE, [1930) 2 W. W. Rh. 170; 


ee He oa 
. . . > a *3 ‘ 
8. O. R. 143 ; 2 D. L. R. oS OAN. 


Cases 3145a—-3156f. 


expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jurv.—R. »v. 
Marrrorr (1924), 18 Cr. App. Rep. 74, 
C. 0. A. 

3145b. ——_-.]—A summing-up must deal care- 
fully with statements by deft. which are not 
necessarily admissions though they may be 
so construed. Full effect must be given to 
the evidence of witnesses for the defence.— 
R. v. Rosen (1981), 23 Cr. App. Rep. 70, 
C.C. A. 

3146. Add. Annotations :—Folld. R. v. Thorpe 
(1925), 183 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

3146a, ——— -}+~Where a prisoner is charged 
with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury. where there is no evi- 
dence upon which such a verdict could be 
based.—R. v. THORPE (1925), 183 L. T. 953 
89 J. P. 1483; 41 T. L. R. 468; 69 Sol. Jo. 
525; 28 Cox, C. C. 4; 18 Cr. App. Rep. 189, 
C. C. A. 

3151a. —--— Defendant’s explanation of facts.] 
The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him.—R. v. Morpecai (1930), 22 Cr. App. 
Rep. 146, C. C. A. 

3151b. Alibi.|—-(1) Detailed evidence of an 
alibi & other evidence must be carefully 
dealt with in the charge to the jury. (2) The 
judge should not put questions to a witness 
suggesting that he, the judge, is satisfied 
of deft.’s guillt.—R. v. RawsBirr (1931), 23 
Cr. App. Rep. 112, C. C. A. 

3151c. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion—No evidence in support.|—The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point.—R. v. ALEXANDER (1924), 
18 Cr. App. Rep. 139, C. C. A. 

3156a. Indictment alleging several offences—Cases 
must be clearly distinguished.}—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with cach occasion separately, & not to 
permit inadequate evidence in the one to 











supplement imadequate evidence in the 
other.—R. v. Ross (1924), 18 Cr. App. Rep. 
141, C.C. A. 

3156b. ——- ———.]—Where an indictment for 


indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole.—R. 


PART VII. SECT. 7, SUB-SECT. 12.—-B, 
38162 i, Necd not yo into every detail 


ENGLISH AND EMPIRE DIGEst SUPPLEMENT. 


v. BaiLny, [1924] 2 K. B. 300; 938 L. J. K. B. 
989; 1382 L. T. 349; 88 J. P. 72; 27 Cox, 
C. C. 692 ; 18 Cr. App. Rep. 42, 0. C. A. 


Annotation :—Apld. R. v. Southern (1929), 142 L. T. 383. 


3156c. 


3156d. 


3156f. 


of evidence.}—Nt. v. BOAK (B.C.) (1925), 
44 Can. Crim, Cas. 225.—CAN. 
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——.}+—If counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—R. v. MACLENNAN (1925), 19 
Cr. App. Rep. 37, C. 0. A. 

Indictment containing count for 
conspiracy.]—(1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issués clear & to explain the relation of cach 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury: ‘‘ You must take the 
case as a whole & not in bits.”’ 

(2) Observations on the eee of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.—I. v. 
LUBERG (1926), 185 L, T. 414; 90 J. P. 188 ; 
rai aoe C. C. 264; 19 Cr. App. Rep. 133, 











-.|—(1) In cross-examination of a 
person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 

indictment, the jury should be carcfully 
cautioned against allowing one to corroborate 
the other.—R. v. CounrMan (1927), 20 Cr. 
App. Kep. 106, C. C. A. 
}-—(1) A prisoner was charged 
with two distinct sexual offences, one against 
a young boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge :—Held: the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (c. 67), s. 30, & there was evidence 
which might be regarded as corroboration 
of her story. The judge, in his summing-up, 
referred to this evidence, but made no 
réference cither to the statute or to the 
necessity for corroboration in this case :— 
Held: though the mere omission to refer to 
the statute would not in itself be a ground for. 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 








3152 Hi, ——.J]— DELISLE v. R. (Que. 
(1929), 51 Can. Crim. Cas. 253.— CAN. 


boration in the terms laid down in R. v. 
Cratchley, 9 Cr. App. Rep. 235. 

(4) Qu.: whether the evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
the truth.—R. v. SouTHERN (1929), 142 
L, T. 383 ; 29 Cox, C.C.61 ; 22 Cr. App. Rep. 
6, OC. C. A. 

3156g. Need not include all defendant’s evidence.| 
—(1) A summing-up need not include a 
reading of the whole of deft.’s evidence. 

(2) Severity of sentence in the case of a 
subordinate acting under orders.—R. v. 
SPELLEN (1931), 23 Cr. App. Rep. 130, C. C. A. 


8157. For “second trial before same jury—cClear 
direction essential—Same defendant” read 
‘* Second trial—Before same jury—-Clear direc- 
tion essential—Same defendant.”’ 


3157a. -.J—A jury trying a second or 
other charge against accused should be 
warned to disregard the evidence in the 
previous trial.—R. v. LEE (1927), 20 Cr. 
App. Rep. 68, C. C. A. 


38158. For ——— Different defendants *’ read 
-—— Different defendants.’ 


3158a. ~ First trial set aside on venire de novo 
—-Reference to first conviction.|—R. v. 
LLOYD, No. 2839b, ante. 


3165a. ——.]—(1) When prisoners are tried 

together, the direction to the jury must care- 

fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 

(c. 59), s. 10 (4), ‘‘ seven days’ means seven 

clear days.—R. v. DEAN (1924), 18 Cr. App. 
Rep. 21, C, C. A. 


8165b. —— Counts for other offences in- 
cluded.}—When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts.—R. v. TAYLOR (1924), 18 
Cr. App. Rep. 153, C. C. A. 


31652. — -1—When several accused are 
jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each.—R. v. 
PECKHAM (THE YOUNGER) (1927), 20 Cr. App. 
Rep. 72, C. C. A. 

3165d. ———.|—-A charge to a jury trying 
co-defts. must carefully distinguish between 
the cases of each.—R. v. MACDONALD (1928), 
21 Cr. App. Rep. 33, O. C. A. 














» judge, in summing up, to make the 
Sii2a il. Where unsworn statement & ji ion of such use clear to the 


flure to make it clear 
constitutes a misdirection which may 


evidence on oatWof witness in conflict. |— 
When a witness whom the party calling 
him is allowed to treat as_ hostile 
admits making or is proved to have 
made a previous statement inconsistent 
with his present testimony said party 
may be permitted to cross-examine 
him upon that statement; but the 
use which may be made fore the 
jury of the statement is a limited one ; 
it can be so used only to impeach the 
witness’ credit & thus romove any 
prejudicle| effect which his present 

timony might otherwise have on 
tho case of said party, but not ae 
evidence of the allegations of fact 
contained in the statement. There- 
fore the duty devolves upon the trial 


jury; & his fa 


be held to have 
stantial wrong or 


593; 2 W. 


8177 i. 





that defence.—R 


miscarriage.—R. v. 
Francis & Mee {1929} 


Cas. 343; 23 5. Il. 


Where defence of man- 
slaughter is not raised.)}—Where, on & 
tria] for murder, there is no evidence 
which would justify the jury in findin 
a verdict of manslaughter, there is no 
duty on the judge to leave to the jury 


e 'e v. 
McKENzIg, [1928] 2 D. L. R. 694; 
[1928] 1 W. W. R. 633; 49 Can. Crim. 


Vol. XIV.—Criminal Law. 
8165e. —— 


Cases 3156f—3180d. 





-]—In charging the jury the 
judge must mada A put the defence of each 
prisoner to them.—R. v. Broors (1929), 21 
Cr. App. Rep. 112, 0. C. A. 


3165f. —--— ———-.]-——-On the trial of an indictment 
for breaking & entering & receiving stolen 
property against more than one deft., care 
must be taken to put the defence of each 
deft. to the jury & to warn them against con- 
victing on mere suspicion of breaking or of 
possession.—R. v. SmiTH (1931), 23 Cr. App. 
Rep. 135, C. C. A. 

3165g. -}—A summing-up on a joint 
indictment containing several counts must 
carefully distinguish the evidence against 
each deft., & when fraudulent intent is the 
gist of the offence must insist that guilty 
knowledge must clearly be found to justify 
a conviction.—R. v. NEWBERY & ELMAN 
(1931), 23 Cr. App. Rep. 105, C. C. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in conflict.|—R. v. Harris 
(1927), 20 Or. App. Rep. 144, C. ©. A. 

3174a. ———.|—On a trial for murder the defence 
of manslaughter onght not to be withdrawn 
from: the jury where there is evidence to 
support it.—R. v. Bath (1924), 18 Cr. App. 
Rep. 149, C. C. A. 


3178. Add. Annotation :—-Consd. 
(1925), 133 L. T. 95. 

3179. Add. Annotation :—Consd. R. v. Thorpe 
(1925), 183 L. T. 95. 

3179a. ———. ]|——R. v. THORPE, No. 3146a, ante. 

3179b. ——— Where defence of manslaughter 
raised.|—R. v. Haun, No. 8338a, post. 

3180. After this case add “‘ See, also, Nos. 5933- 
5938, post.’’ 

3180a. —— .}—On an indictment for obtain- 
ing by false pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence.—R. v. Marck (1928), 21 Cr. 
App. Rep. 65, C. C. A. 

3180b. —---— Possibility of mistake.]—NR. v. GREEN, 
No. 3136b. ante. 

3180c. Direction as to breaking & entering-— 
Defence of bona fide claim of right.|—A 
defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised.—R. v. 
CurRTiss (1925), 18 Cr. App. Rep. 174, 
C. C. A. 

3180d. Direction as to larceny by trick—Facts 
pointing to false pretences.|—On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 








R. v. Thorpe 








a eee eee mies. 8 ne mt 


Cas. 243; 39 B. C. R. 492,.—CAN. 


sa. Incorrect statement as to effect of 
evidence.}—Where in his summing up 
to the jury in a criminal case the trial 
judge made a statement of the evidence 
which was not exactly correct, tho fact 
that there was sufficient evidence apart 
from that with respect to which the 
mistake occurred to justify the verdict 
of guilty does not justify the ct., 
on appeal, from disregarding the mis- 
take under the Code, 8. 1014 (2), if 
it is impossible for it to say that the 
j ** must *’ have reached the same 
conclusion regardless of the mistake.— 
R,. v. BRAND (Alta.), [1929] 1 0). 0s. 1. 
815; 51 Can. Crim. Cas. 46; 24 Alta. 
L. KR. 35 : 11928] 3 W. WwW. R, 641.— CAN. 





occasioned a sub- 
3). L. kh. 


; 51 Can. Crim. 
R., 517.—CAN. 


g 
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the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter.— 
R. hp eae (1926), 19 Or. App. Rep. 166, 
O. C. A. 


3180e. Direction as to larceny by ballee—-Defence 


of sale on credit.|—R. v. Warp (1928), 20 
Cr. App. Rep. 167, ©. 0. A. 


3180f. Obtaining by false pretences--Duty to dis- 


tinguish representations.|—R. v. GREEN, No. 
3138b, ante. 


3185. Add. Annotation :-—Refd. Godman v. Times 


Publishing Co., [1926] 2 K. B. 278. 


$248. After this case add :— 





poe etc et 


-}—See, now, Criminal Justice Act, 
1925 (c. 86), s. 15. 


3261. Add. Annotation :—Refd. Nadan v. R., 


C. 482. 


Cases 3180d—-8818b. EXNGrisH AND Empire Diaest SUPPLEMENT. 
8287a. Necessity for-—Withdrawal of plea of not 


guilty.|—After a prisoner char, ot on indict- 
ment has pleaded “ Not y”’ & been 
given in charge of the jury, te ae only be 
convicted by a verdict of that jury. Until 
a verdict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 

been given in charge of the jury admitted his 
guilt during the Les Sapa of the trial & was 
thereupon treated as having been convicted 
on his own confession & was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury :—Held: the 
conviction must be quashed & the prisoner 
re-tried.—R. v. Hancock (1931), 100 L. J. 
K. B. 419; 145 1. T. 168; 75 Sol. Jo. 345 ; 

Aer App. Rep. 16; 29 Cox, C. C. 204, 

~C. A, 


(1926] A. 


$272. Add. Annotation :—Refd. Broome v. Agar 


(1928), 138 L. T. 698. 


3277a. t 
Rep. 188, C1. CG. A 








oL—R. v. POnke (1931), 


83a. —.|— _R.e . ABRAHAMS & GERSTEIN 
(1928), 20 Cr. App. "Rep. 183, C. C. A. 


3286a. Effect of rider. iz --(1) Mere suspicion of 
adultery by a wife is not enough to reduce 


3288. Add. Annotation :—As to (8) Refd. Fisher 


3818a. 
two 
ano 





23 Cr. App. 


3318b. —— 





v. Oldham Corpn., [1930] 2 K. B. 364. 


Where an indictment charges 


ersons with certain offences ‘‘ with one 
er,” if one is acquitted the other may 
sometimes but not always be convicted.— 
R. v. Epwarps (1924), 18 Cr. App. Rep. 
140,C.C. A 


1) 


-}+—Where in separate counts 


killing by the husband from murder to man- 
slaughter. 


of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 


(2) A finding of guilty is not affected by a 
rider to the verdict.—R. v. MILLWARD (1931), 
23 Cr. App. Rep. 119, C. C. A. 





3180 i. Direction as to intent to to de- 
fruud~—Charge of obtaining by false 
pretences.|}—A jury should, in cases 
under Crimes Act, M1915, 8. 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
in the exceptional cases where the 
intent is necessarily involved in the 
false statementa ee —~—-R. v. O’SuUL- 
ecea ar? Vv. R. 614; 547 
A.L. T 

i. —-— ht. a. TONG noe (1931), 
44 B.C. R. 260; 56 Can, C. C. 194.-— 
CAN. 
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bi. ——- ——— ———. + R.. v. BRAYDEN 
(N. B.), [1926] 4 DL. R. 765; 46 
me ae Cas. 336.—CAN. 


Bie. 
v. aa aed 11D. LB. Ri. 11475 11927} 
ee 112; 47 Can. Crim. Cas. 271.— 


bili. --—- —~—- -—— .}—-On the trial 
of au charge of stenling a pencil from 
the person by means of violence, it was 
shown that the pencil had been found 
in the accused's pocket. on his arrest 
two days after the robbery. The 
aecused’s counsel did not call any 
witness in defence; & the Crown 
connse] in his address to the jury said : 
** T think there should be some explana- 
tion. ...’’) {The ct. here warned him 
to “‘ be careful.”’] He proceeded : 
‘Should not there be some explana- 
tion on the part of the defence ? ”’ 
On appeal froin the conviction :-—- 
Held: raid words did not constitute s 
violation of sect. 4 (5) Canad 
Evidence Act, K. &. C., 1927, eeauiblte 
ing comments by the judge or counsel 
for the prosecution on the failure of an 
accused to teatify.—-R. vo. LFERRIER, 
{11932} 3 W. W. kt. 113.—CAN, 

.8c. To express his ouwm view.j—In 
summing up the judge is pallies to 
express his own view.— & 
TREFFENE v. R. (1926), 29 W. ear L. R. 
40.-—-AUS. 


sd. Z'o read definitions of law f. 
cases €& textbooks.}—-LEBLANC _ mo 


31 Nae L. R. 263. —-AUS. 


(1927), 49 Can. Crim. Cas. 207 ; 
42 K. B, 503.—CAN. 


PART VII. SECT. 7, SUB-SECT. 14.—B. 

3217 ii. -}~-Primdéd facie any 
complete separation of the jury during 
a trial in a capital case will make the 
verdict bad, but where the separation 
occurs through inadvertence, & the 
result of the trial has not been influenced 
by what has occurred, the verdict 
oneties stone —-R. v. WALTERS, rae 
IDL R : 45 Can. Crim. Cas, 77; 
58 N. S. ne "308.0 CAN. 


PART VII. SECT. 7, SUB-SECT. 15.—A. 


oi, ——- Evidence ruled inadmiasidle 
after it me a given.}—R. v. TREANOR, 
RK. v. Froop, R. v. TREANOR, R. v. 
KELLY, (1924) 21. R. 193.—IR. 


PART VII. SECT. 7, SUB-SECT. 15.—B. 


ki. -}~Where evidence 
given before a jud e in a criminal 
trial was exhibited a trial de novo 
before a succeeding judge :—Heild: such 
procedure was irregular, & consent ot 
accused did not ky the irregularity 
eo . (1922), I. L. af "46 

a e wo 


PART VII. SECT. 7, SUB-SECT. 16.—A. 


8270 viii. ——.+—-In «a criminal 
trial, with the help of a jury, a judge is 
not obliged to meee an 
verdict, either as a verdict of guilty or 
as a verdict of not guilt if t 

= of a judge’s duty to 


ah hligible character, 
members of the are th 
give o proper verdict.-H aMID 
HALDAR KING-EMPEROR (1 (1929), 
I. L. ee 57 “Calc. 61.— D. 

$275 vili. —— ——.}—On an indict- 
ment ch acoused with assault 
the jury returned a verdict of “ guilty 
of common assault under provoca- 
tion ’’ :—Held: the verdict was one Hg 
gullty.—R. »v. BROGAN, [1926] N. 
L. R. 635 5.—N.Z. 


$281 iv, ——~- ——.}— An indictment 


20 


Q. R. 








(a eieneaneeel 


ret for himself a verdict of an: 


man is good although the woman is acquitted. 
—R. v. Gorpon (1925), 183 L. T. 734; 89 


contained three separate counts, viz., 
bape, assault with intent to commit 
ape, & indecent assault. The jury, 
al ae h properly inetrucved: found 
gsoner guilty without assigning 
ne verdict to rae one or more of the 
suid counts; & the judge sentenced 
the prisoner on the assumption that the 
sony ion was one for rape. On 
re ee 1 :—Held: while it was open to 
the ct. to sustain the verdict on the 
least of the three counts & to reduce 
the sentence to one Bprropeay thereto, 
it was also open to the ct. to order 
a® new trial; & that under all the 
circumstances the latter was the better 
course to ae —R. v. Ross (B. C.), 
{192913 W. be G01; 52 Can. Crim. 
Cas. 315.—C 


PART VII. eee 7, SUB-SECT. 16.— 


m i, Nat where ib per sag 

for L lesser offence barred by lapse o “ee 
—R. v. OSKINS (Alta.) (19% Oy, i) 
Can. Crim. Cas. 365.--OAN. 

m ii. ---— -+~- Where a prosecu- 
ion for a certuin offence created by 
statute must be begun within a oriodl 
ca i by the statute & that time 

has expired without the proper 
proceow nes aving been taken pur- 
suant to the enactment creating the 
offence, if is not competent for the ct. 
on a prosecution for a ater offence 
to convict for the “gftence already 
barred.—R. v. Hoskins, {1930} 1 
W. W. R. 84.—-CAN. 


PART VII, aaa oe 16.— 


8348 v. ——— -——— ae 0. Rgabilts 
Held: the finding was 
as an acquittal on the ol ated of murder, 
& Code of Criminal ray oh ®. 439 (4), 
recluded the High Ct. from having 
hai wr upen revision to sonic 


ae es SIN 
He (i048) $5 R. Ind. App. 390.— 


n(p. 320). Read now “ 8862a1."” 
o (p. 320). Read now “ 3862 ii.” 











J,P. 166; 41 T.L. BR. 611; = Cox, 0. 0. 41; 
19 Or. App. Rep. 20,0. C. A 


3362a. Indictment for shooting with intent to 
murder-—Verdict of assault.]}—On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault.— 
R. v. Stoxes (1025), 134 L. T. 479; 28 Cox, 
O: C. 140; 19 Cr. App. Rep. 71, C. "0. A. 


3366. Add. Annotation :——Refd. R. v. Stokes 
(1925), 184 L. T. 479. 


3388. Add. Annotation :—Apld. 
(1980), 22 Cr. App. Rep. 130. 


8889. Add. Annotation :—Apld. R. 
(1930), 22 Cr. App. Rep. 130. 


8389a. ——— Of frult—Verdict of larceny at common 
law.]—On an indictment for stealing under 
Larceny Act, 1861 (c. 96), s. 86, larceny at 
common law cannot be found: hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at tho 
material time.—R. v. Frrenp (1930), 22 Cr. 
App. Rep. 130, C. C. A. 


3891a. ——~ By trick—Verdict of false pretences— 
Indictment charging larceny by trick & false 
pretences alternatively—Indictment for false 
pretences wrong in_ substance.]——R. v. 
HuGHEs, No. 2219a, ante. 

3394. Add. Annotation :—Refd. 
(1925), 134 L. T. 479. 


R. v. Friend 


v. Friend 


R. v. Stokes 


Vol. XIV.—Criminal Law. Cases 3318b—3567. 


8398a. Duty of jury to find.)—R. v. Liroyp 
(1927), 20 Cr. App. Rep. 139, C. CO. A. 


Add. Annotation :—Refd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 


3407. For ‘‘ Second Indictment to be tried-——Right 
of prosecution to trial by another jury,’’ read 
‘*Second indictment to be tried-—-Whether 
trial by another jury.’’ 


34074. —-——.]—It cannot be laid down as a 
general rule that a jury which has acquitted 
deft. on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative.—R. v. KLEIN 
(1926), 19 Cr. App. Rep. 161, 0. C. A. 


$413. Add. Annotation :—Refd. Hobbs v. Tinling, 


8402. 





Sas v. Nottingham Journal, [1929] 2 
3424. Add. Annotation :—Refd. R. v. Thorpe 


(1925), 133 L. T. 95. 
$452. After this case add: 
- |—See, not, Sentence of Death 
(Expectant Mothers) Act, 1931 (c. 24). 
3495. Add: Annotation :—Mentd. Broome v. Agar 
(1928), 188 L. T. 698. 

8526. Add. Annotation :—Generally, Refd. Kt. v. 
Southern (1929), 142 L. T. 383. 

3588. Add. Annotation :—Consd. R. v. Hertford- 
shire JJ., Hx p. Larsen (1925), 89 J. P. 205. 





Part VIII.—Special Pleas. 


3566. Add. Annotation :—Consd. TR. v. Kendrick & 
Smith (1981), 144 L. T. 748. 





3567. Add. Annotation :- -Refd. Nadan v. R., [1926] 
2 


Cc. 


——.}—R, v. O° BRIEN aon . all the ju en who formed the  autrefois convict. -—Held : a good plea. 

i20), 80 Can. Crim, Cas. 369; 60 first jury.—R. ». Wo nG QO. far piel An ~-QUEBEO Vit es Sedat erste v. 

N.S 7.——-OAN W.W.R.45; 343B.0. R DuBois, [1924] 2 R. 861; 42 
a aL —_—— -J—On a trial for Can. Crim. Cas. 65.— pOAN. 


rape upon G., the latter swore to 
occurrences which, if true, proved the 
crime charged, & was corroborated. 
The jury after retiring announced 


that t 4 were not inclined to bring in — erinijnal) 


a verdict of guilty, adding that if the 
charge were indecent assault it would Al). 724.—IND. 
be different. ‘hey were informed by 


the trial judge that it was rape or 





PART VII. SECT. 7, SUB-SECT. 17.—F. 


oi, Right of public to copy.j}-—Any 
meniber of the public has a right to 
obtain a a of a judgment of any 
-——-EMPEROK v. 

meee “ZAuTsHr (1931), ILL. RR. 53 


80. (ties of essential element of 
crime—Conviction invalid.}—R. v. ING 





ae eeemaad 


3567 —sV. ———,] & 
ROBERTS (alias MCLEAN) v. R. (1926), 
47 Can. Crim. Cas. 142; Q. R. 42 K. B. 
35. cae 
LADII 3567 v OK KuK v. 
R. (1928), I. L. R. 6 Ran. 386. —IND 

3567 vii. -~—— Offences sides 

different statutes. )—Re WILNEFF (N. "e ss 
[1928] 4 D. L. R. 869; 50 Can. Cri 


i.—— ——.,]}— 





nothing. They then brought in a 

verdict of guilty :—Held: on the aoa 43 Can. Crim. Cas. rte erase Seat ol ape 

evidence there was nothing upon which . kt: a S Roree (No. 2» is 29] 

ibis ap charge of @ logser offence, & PART VIL. SECT. 7,SUB-SECT.17.—G. 2 W,’w.'R. 418 ;_51 Can. Crim. Cas 

”. O'BaiaN [1929] 1 D. L. R. 266; 60 3536 ii. In ‘sg absence.) 404; 38 Man. L. I. ates CAN. 

Can. Crim, Cas. 369; GON.S. It, 17, Held: the ct. was not functus st. Meaning of “ matter *-—~ 

ae "officio Re o HUGHES (1924), 35° Criminal Code, 6. 730. \—R.v. BADIUK 
Dace GAC "9506 in Se ae 1 Di 81 es te Gas 38 

en 24 » oe removal of con- Rm. ° e ’ 
leg of girt under fourteen—Verdict set, cation Re on Nar | Man eh. 42i— CAN, 


rR. ov. 
rts 55 Can, C. CO. 322.—OAN. (1923) 44 Can. 


vende: 323) 1. Indictment for robbery—— 
of receiving stolen property.j— 
x verdict of receiving stolen property 
well knowing it to have been stolen is 
not compen on an indictment for 
rob wR. 0. Papran (1929), 50 
N. L. 19.--§ AF. 


PART VII. SECT. 7, SUB-SECT. 16.—G. 


a ili. ——., iene v. WALTERS, No, 
3217 if, ante. R. 


PART VII, SECT. 7, SUB-SECT. 16. —K. 


as a bar to 
763; 


PART VIII. SECT. 1, SUB-SECT. 1. 
gi. ——.]—Where 
been charged with two offences arising 
out of the same circumstan 
pleads guilty to one of the charges, is 
convicted & fined, & then pleads guilty 
to the other charge, the 
viction & penalty canno 
punishment for the other 
offence.—R. 4 GriGgER, (1923] $ Ww. y; 
41 Can. Crim. Cas. 1 
Sask. L. R. 412 GAN. 





8. —CAN. 
cease PART VIII. SECT, 1, SUB-SECT. 3.—B. 


a i. Indictment for occasioning bodily 
harm-— Previous pele bg ittal for murder. }-— 
After being roe he ted on a tria) for 
murder accused were charged with 
agsault & battery occasioning actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
“They pleaded sich fed acquit :-—Held : 
the plea of autrefois acquit furnished no 
ee pee = ch in question.— 
85; 17 KR. N & GOSSELIN (Man.), 
[1938 ¢ we we R. 184; 50 Can. Crim. 

387.-—CAN. 


a person has 
ces, & he 


revious con- 
be pleaded 


i, ———- Meaning of “ new trial.” PART VIII. SECT. 1, SUB-SECT. 3.—A. 
where by statute iousinien is Rede 8567 iv .}—-A. was prose- PART VIIL SECT. 1, SUB-SECT. 3.—C. 
in the case of a jury ol rs Sr ng fora cuted for ae liquor Ulegally & sh. Pr tion of still—Previous 
new trial, there is meant by thé words convicted. ased on the same facts acquittal for possessing still—No bar to 
‘new jury *” a jury entirely composed a second prosecution was brought for prosecution ry ae v, SLAUGHEN WHITE 
of new or fresh jurymen to the exclu. keeping liquor for sale. A. pleaded 11930), 54 C. O. 104.—CAN, 
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—3702a. ENGLISH AND Empire Dicrest SUPPLEMENT. 


3603. Add. Annotation :—Refd. R. v. Kendrick & 86448. Acquittal for absence of Jurisdiction.}-—- 


3608a. Demanding with menaces—Threatening to 8647s. 


3665. Citations :-—Yor 
3718. Add. Annotation :—Refd. R. 


Smith (1931), 144 L. T. 748. 


print or publish with intent to extort.}—The 
test whether a Ses of autrefois convict has 
been established is not whether the facts 
relied on by the Crown are the same in the 
two trials, but whether the accused has been 
convicted of an offence which is the same, or 
practically the same, as that with which he 
is charged on the second trial. The offences 
of threatening to publish with intent to 
extort, contrary to Larceny Act, 1916 (c. 50), 
s. 31 (2), & of uttering a letter demanding 
money with menaces, contrary to sect. 29 
(1) (i), of the same Act, are quite distinct & 
separate, & the fact that the accused has 
already been convicted of the former will not 
sustain a plea of autrefois convict if he is 
subsequently charged with the latter, even 
though the two charges be supported by the 
same evidence.-—R. v. KENDRICK & SMITH 
(1981), 144 L. T. 748; 23 Cr. App. Rep. 1; 
29 Coax, C. C. 285, C. CLA, 


R. v. WALLACE (1928), 166 L. T. Jo. 339. 


Contradictory endorsement on indict- 
ment.}|—An indictment against applt. for rape 
was endorsed by the grand jury: ‘‘ No true 
bill for rape. A true bill for iasosnt assault 
(aggravated),’’ but no indictment for rere 
assault was put before the grand, 

Applit., having been convicted, appealed, 4 & 
the conviction was quashed on the grounds 
that there was no true bill for rape & that 
there was no indictment for indecent assault. 
On the same facts applt. was afterwards 
indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted :—Held : 
although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be affirmed.—R. v. KITCHING 
(1929), 45 T. L. R. 684; 21 Cr. App. Rep. 
144; 28 Cox, C. C. 671, G. 0. A. 





3650. Add. Annotation :—As lo (1) Consd. Pointon 


v. Cox (1926), 136 L. T. 506. 


Part X.—Informations. 


“17 W. R. 567” read 


“47 W. R. 567.” 
v. Evening 
News, Ex p. Hobbs, [1925] 2 K. B. 158. 


8751a. By constables to extort money.]—J/eld: 


there being boné fide instructions to the con- 


stables to watch appct., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted.—Ez p. WOLFF 
(1863), 28 J. P. 23. 


Part Xll—Evidence and Proof. 


3790a. —-— Identification of handwriting.]—R. 
v. McCarRTNEY & HANSEN (1928), 20 Cr. App. 


Rep. 179, C. C. A. 


PART VIII. SECT. 1, SUB-SECT. 3.—D. 


3619 i. Perjury — Previous acquittal 
for forgery.J}—The accused, who had 
been acquitted on a charge of forging 
the endorsement of a cheque, was 
subsequently tried & convicted on a 
charge of perjury committed on the 
first trial in swearing that he bad not 
endorsed the cheque. On the second 
trial the evidence for the prosecution, 
apart, from that proving the making 
of the alleged false statements, was 
confined strictly to the alleged endorse- 
ment by the accused. Two witnesses 
swore on both trials that they had seen 
the acenused sign the endorsement. No 
evidence was offered for the defence. 
The accused pleaded res sacs —~ 
Wield: the conviction must be 
tained.—R. v. BAYN, Paar ti Ww. R 
133; 56 ag C. C. 356.—CAN. 

b i, Previous acquittal for as- 
saulling constable while discharging 
another duty.}—A mere variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 





in, cannot be considered as a varia- + 


tion in the nature of the offence charged 

against accused.—R. wv. DIAMOND, 
11924} 3D. L. R. 359: 2 WwW. W. R. 
621; 20 ne L. R. 419.—CAN. 


sm. Prosecution under Customs Act, 
R. S&S. C., 1906 (c. 48), 8. 2145-——Previous 
iction under Customs Act, R. S.C., 
1906 (c. 48), . 188: —R. v. SACco 
dant. ) (1926) 3 . R. 771: 46 
Can. Crim. Cas. oas —CAN. 


80. Offences under Loticry & Gaming 


3792a. 


Act.)}-—Resp. was charged with the 
breach of Lottery & Gaming Act, 1917, 
s. 39, & the complaint was dismissed 
owing to the rejection of secondary 
evidence of a document. Later resp. 
was charged under s. 63 with being the 
occupier of a tobacconist shop which 
was used for the purpose of the 
occupier betting with persons resort- 
ing thereto. Resp. pleaded autrefois 
acquit :-—-Held: as the two offences 
were substantially different, this plea 
did not avail.—ALLCHURCH v. BERES- 
FORD, [1928) S, A. S. It. 450.—AUS. 


sp. sarees under Prohibition 
a (P. E. I.), 8. 52—Previous ac oe 


» & 181—~Failure of 
Frrabarnicn (P. E. ree O14 D, i, R 


PART VIII. SECT. 1, SUB-SECT. 4. 


p i. ~.J—Unless it can be said on 
thd facts of the particular case that 
there has been an adjudication on the 
merits, the permission of the ct. to 
withdraw ac arge is not equivalent to 
a dismissal which can ney pleaded n 
bar of (eG), (19 Bs A ae 


SOMERS Tt. Tag: 
2W. W. ‘ Cas, 
eee Pe 

p fi. ——-.J—-BLANCHARD v. JEN- 
KINA, Wea 1D. L. R. 985; 65 Can. 
C. C. 77.—CAN, 

sr. r. No Seton eee ae en 
jou Lage Ls vw. EcxEer, Ze 
Fry, (1929] 3 ay L. R. 760; 61 Can. 
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-J—R.v. TAYLOR, WEAVER & DONOVAN 
(1928), 21 Cr. App. Rep. 20, C. O. A. 


Crim. Cas. 409; 64 0. L. R. 1.—CAN, 

st. Conviction under Provincial 
statute—No bar to conviction under 
Fedcral Stutute.}—-BULLER vw. WIND- 
OVER, gee 1D. L. RR. 986; 55 Can. 
qi. Cc, 1 3.--CA N. 

BV, ~ —— -——. |--R. tv. RUNIONS, NR. 
Vv. MACDONALD (1931), 56 Can. GC. C. 
390.—CAN., 


PART X. SECT. 1. 

sf. Offence charged og bf eee 
Act.}-—-R. vv. CHEW Rae 1988) 1 
Ww. R. 966; 49 Can. 
332; 39 B.C. BR. ESO GAN. 

PART X. gout 2, SUB-SECT. 1. 

o i. Inland revenue officer— 
Statement of eaaclir. }-—-Since only 
inland revenue officers can lay an 
information for an offence under Excise 
Act, such an information must state 
that the person laying the mtorme ios 
is an inland revenue officer.—R. 


WYTSIEWIcz (Man.), [1928] 2 W. ae n 
19; 49 Can. Crim. Cas. 330.—CA 


ee XII. SECT. 1. 


3786 i .}— Evidence is not 
admissible of the actions of dogs while 
engaged in tracking down a person 
accused of a crime, even though the 
owner of the dogs “festifios as to thelr 
character & training & their fitness is 
tracking men.——-R. v. WHITE, Mal 
DL. R13 (1926) 2 W. WwW. R. 4 
45 Can. Crim, Cas. 328; 37 B. a 

43.—-CAN, 








$801. Add. Annotalion :—Consd. R. v. Daily 
Mirror, Ea p. Smith, [1927] 1 K. B. 845. 

8801a. -J—(1) It is permissible for a 
police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 








(3) Where photographs are used for the 
purpose of obbain ing information a series of 


photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information.—R. vw, 
DWYER, R. v. Feravuson, (1925] 2 K. B. 
799; 95 L. J. K. B. 109; 182 L. T. 351; 89 
J. P. 27; 41 T. L. R. 186; 27 Cox, C. C. 
697; 18 Cr. App. Rep. 145, C. 0. A. 
Annotations :—Asto (1) Refd. R.». Daily Mirror, Ex p. Smith, 
(1927) 1 K. B. 845. 48 to (2) Consd. R. v. Daily Mirror, 
Kx p. Smith, [1927] 1 K. B. 845. Refd. R. v. Wainwright 
(1925), 19 Cr. App. Rep. 52. 
3801b. But may be shown before arrest. ]} 
—-A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room :—Held: there was no 
ground for complaint against the method of 
identification.—R. v. MELANY (1924), 18 
Cr. App. Rep. 2, C. C. A. 


Annotation :-—Refd. R. v. Dwyer, RN. v. Forguson, [1925] 
2. K. B. 799. a 


8801c. J—h. v. Dwyer, R. v. 
FERGUSON, No. 3801a, ante. 

8810. Add. Annotations :—Folld. R. v. Berg, 
Britt, Carré & Lummies (1927), 20 Cr. App. 
Rep. 38. Consd. R. v. Tidmarsh (1931), 23 
Cr. App. Rep. 79. Refd. RK. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 

3817a. -}—-The prosecution is not en- 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 











L esemnnmmeninaectenl 











3786 iii. ——.]}--GHANSITYAM SINGH 
vw. R. (1927), I. L. R. 6 Pat. 627.—IND. 

3786 iv. -~-——.]—The rule against a 
mere scintilla is especially applicable 
in a case in which a stato of facts is 
alleged that would mako the opposite 
arty guilty of a crime.—ToBER 1. 


are d 
1D. i. R. 1523 
246; [1928] 3 W. 


should not be admitted as evidence 
against the accused where it is not 
shown that the persons who made them 
ead.-——Rk. v. Durr (Sask.), [1929] 

2; 50 Can. Crim. 
WwW. R. 550.—CAN. 


Vol, XIV.—Criminal Law. 


be given in evidence.—R. v. WAINWRIGHT 
(1925), 19 Cr. App. Rep. 52, C. C. A. 


3820a. Reference to meritorious discharge 
from army.}—A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware.—R. v. PARKER (1924), 
18 Cr, App. Rep. 14, C. C. A. 


3820b. Evidence suggesting normal respecta- 
bility.|—(1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character.—R. v. BALDWIN (1925), 
138 L. T. 191; 89 J. P. 116; 69 Sol. Jo. 
429; 28 Oox, C. OC. 17; 18 Cr. App. Rep. 
175, C.CQ. A 

Annolutions :—As to (1) Consd. It. v. Eidinow (1932), 23 Cr. 
App. Rep. 115. Refd. KR. v. Coulson (1927), 20 Cr. App. 
Rep. 106. 

3820c. ———.]—‘‘ Good character’? of accused 

within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused.— 
R. a (1927), 20 Cr. App. Rep. 31, 
C.C. A. 


3827. Add. Annotation: —Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

3834. Add. Annotation :—Refd. I. v. Noble (1928), 
20 Cr. App. Rep. 191. 

38384a. S. P. R. v. NOBLE (1928), 20 Cr. App. Rep. 
191, C. C. A. 

3835. Add. Annotation :—Refd. R. v. 
(1926), 134 L. T. 632. 


Cases 3801—3835. 








Dunkley 


(B. C.), [1926] 3 D. L. R. 717: 
2 W. W. KR. 5133 
257.—CAN. 

3814 iii. —-_- —-—-.] — R. v. HARRISON 
(B. oy eee 3D. L. RR. 224; [1928] 
1 W. W. RR. 973; 49 Can. Crim. Cas. 
356.— CAN. 


[1926] 
46 Can. Crim. Cas. 


Cas. 


sAMPMAN, [1930] 3 D. L. KR. 269; 65 
O. L. BR. 236.—-CAN, 

37911. Circumstantial evidence—HExr- 
clusion of other causes.J-——It is not 
admissible to convict a person on 
circumstantial evidence if such ovi- 
donce can be interpreted to give any 
other explanation than the accused 
person’s guilt.—h. v. Tymio (1924), 
42 Can. Crim. Cas. 147.—CAN. 


ai, S. P. Gauns v. R. (1926), 1. UL. RB. 
7 Lah. 561.—-IND. 


bi, ——— ——.J—R. v. Demetrio 
(1926), 46 Can. Crim. 4 : 
O. L. RR. 249.—CAN. 
b il, —— ~———.} —R. v. YOK YUEN, 
{1930} 1 D. L. RR. 716; 52 Can. C. CO. 
300.—-CAN. 

sg. Commercial documents — When 
admitted.|}—On a charge of theft from 
railway cars, documents, such as 
shipping bills, car checkers’ records, 
ete., not made by the accused & of 
which he had no knowl » have 
no probative value per se ; &, therefore, 


Cas. 133; 69° 


PART XII. SECT. 2. 


3807 iv. .}+—Finger- 
print impressions of accused, com- 
pulsorily taken before his committal 
to gaol, are admissible in evidence 
against him.—R. ». MANGOLD, [1926] 
App. D. 440.—S. AF. 

i. Reference by magistrate to 
exhibits.) —A magistrate at a trial 
wag called to prove the identifications 
of accused in gaol & tho methods 
adopted. Instead of stating the dotails 
& results, witnoss referred to docu- 
ments, described as oxhibits, in which 
he stated his evidenvo was to be 
found. The documents were put on 
the record as his ovidence :—-Held: 
the attempt to record evidence in this 
manner was not only contrary to law, 
but violated the first principles of 
evidence, & must be entirely ignored.— 
LAL Stnan v. R. (1924), IL. R. 6 
Lah. 396.—IND. 

$814 ii. ——,J—Tleld > not a 
ground for allowing accused’s appeal 
against his conviction.—R. v, BaGLey 
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PART XII. SECT. 3, SUB-SECT. 1.—A. 


3835 i. Confined to general renutation 
—What amounts to.}—Evidence of 
general repute does not mean the 
placing of a heterogeneous mass of 
more or less general statements by 
any witness who can be produced to 
say something on hearsay or otherwise 
& label it ‘‘ general repute.’’ A man's 
general repute is just as much a fact 
as any other fact which can be proved 
by a witness, & the witness should be 
asked questions to show that he is ina 
position to know what the general 
reputation of the accused is, & as to 
when & in what circumstances he has 
heard the character of accused dis- 
cussed.— EMPEROR v. Ram Lay (1929), 
I. L. R. 51 All. 663.——IND. 


PART XII. SECT. 3, SUB-SECT. 1.—B. 

3848 vii. ——.]—KEvidence cannot 
be given on a prosecution to prove that 
the accused is a bad character, or bas a 
propensity to commit criminal acts of 


Cases 3850a—4038. HEnauisH AND Empire Dicest SUPPLEMENT. 


3850a. 





(1925), 1384 L. T. 160; 


Rep. 68, ©. C. A. 
3855a. 





3925a. 
Cr. App. Rep. 79, C. C. A. 


3943a. 








similar nature to the offence charged. -- 
poeta ti 22 Tas. L. R. 22.-—-AUS. 
ob “Roo. | SCHEER, 

gear 3 W. Mw. R. §34.---C 
s i, —-— -~—.]--The fact that a 
person has on a previous occasion 
econ bound over may be stated & 
proved as one of the grounds on which 
the witnesses to general repute believe 
the accused to be a habitual offender. 
-~~R, us KUMERA (1928), I. L. R. 31 All. 

275.—IND. 

sa. }FAat is evidence of bad character 
—Not statements by witness as to 
disposition d& demeanour of prisoner & 
prisoner’s sister. }~—A.-G. v. O'LEARY, 
(1926) I. hk. 445.—IR. 


PART XII. SECT. 3, SUB-SECT. 2. 
ci. Charge of ren assault,j-~ hi. 


® KELL, {1950} 1 W. OT. 433 5 2 
DL. Tt. 4443: 53 ee Gc. C. 80; 24 
Alta. L. R. 519.-—-CAN. 

PART XII. SECT. 4, SUB-SECT. 2.—A. 


I . © BrRisror. 
(N. 8), (1926} 4 D. L. RR. 753; 46 
Can. Crim. Cas. 156.—CAN, 


PART XII. SECT. 4, SUB-SECT. 2.— 


- (a). 

3920 ili. -}+-On a charge of 
theft evidence tending to show that 
accused has been guilty of criminal 
acts, other than that upon which he 
has been charged, is inadmissible, & 
when allowed entitles accused to a 
new trial.— Rh. 0. MORRISON (1923), 33 
B.C. I. 244.—CAN. 

3928 ii. -}+~—Evidence of othor 
similar acts done by accused is not 
admussible merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
committed the offence with which he 
i4 charged, but it is admissible if it is 
relevant in any otber manner what- 
ever to the guilt of accused, & it is not 
necessary before evidence of other 
Similar but unconnected acts can be 
admitted that the prosecution should 
first lay a foundation for such eu nenee 
by phir a prima facie 
against accused, sufficient without the the 
help of any such evidence to #0 to the 


ce, J 








jury.—It. v. iat aa 1923) N.2Z. L. R. 
1257 ¢ Gaz. L. BR. 34 ON vi = 
3923 iii. wR, v. nant ), 


Cross-examination of witness for de- 
fence constituting attack on character of 
accused.]—- Questions must not be 
cross-examination to a witness called 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused.—-R. v. McCraia 
90 J. P. 64; 42 
T. L. R. 2153; 28 Cox, 0. C. 109; 19 Cr. App. 


.]—A reference in evidence to accused’s 

previous conviction may become relevant by 
the nature of the cross-examination.— 
LESTER (1927), 20 Cr. App. Rep. 25, 0. C. A. 


3924. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

$925. Add. Annolation :—Consd. R. v. Tidmarsh 
(1931), 23 Cr. App. Rep. 79. 

-——,}—R. v. TrpMarsH (1931), 23 


-|—On an indictment for embezzle- 
ment evidence that, on a series of occasions 
before & after those mentioned in the 

indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him :—J/eld: 


ut in 


orthe Annotations 


Uet@), L. R. 2 


38. 


R. v. 
4009a. ——— 


same 


Refd. R. v. “pallets tari), a 


3972. Add. Annotation :—Refd. 
(1925), 94 L. J. K. B. 791. 

3092. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add. Annotation :—Apld. R. v. 
(1925), 89 J. P. Jo. 721. 





admissible to explain motives & intentions.— 
R. v. RICHARDSON (1861), 2 F. & FF. 348; 8 
Cox, ay O. 448. 


Btephens (it (1888), 58 L. T. 116. 
R. R. 828; R. v. Francis 
128; R. v. Bond, fade) 2K. B. 


8971. Add. Annotation :—Refd. R. v. Berg, Britt, 
Oarré & Lummies (1927) 20 Or. App. Rep. 


R. v. Bateman 


Hewitt 


-+-In a charge of unlawful 


carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
girl, & the fact that a considerable time 
has elapsed since the earlier act of indecency 


affects only the weight & not the admissibility 


[1928] 1 D. L. hl. 828; 49 Can. Crim. 
Cas. 229.—CAN. 

3923 iv. ———.]--FPrisoner was in- 
dicted for the murdor of his wife by 
strychnine poisoning. Evidence ad- 
duced in support of t e indictment was 
that of three children of a former 
marriage by prisoner, going to show 
the latter’s persistent cruelty towards 

wife over a cousiderable period, 
in the case of two of tho dren 
terminating two years & of the third 
one year before the wife’s death. Other 
evidence of happenings between the 
tine up to which the children were able 
to testify & the wife’s death tended to 
show that prisoner had become tired 
of her :-——Held : the children’s evidence 
was properly adimitted both as evidence 
of the x clous mind with which 
pues killed his wife & of tho fact 
hat he killed her, & also as rebuttin 
the possible defences that the wife ha 
taken the poison herseif, either suicid- 
ally or sg hag et —Idt. 0. MUNN, 
[1930] N. Z. L. R. 1017. —N, Le 


PART XII. seat 4, SUB-SECT. 2.— 
3 ii, ——., —Hrn, Graw v. Rh. 
(99D, L 'L. R. Ran. 6.—IND. 
3943 fii. .}—Evidence admitted 
to rove & ee or course of conduct. 
AKHIS v. R. (1927), 48 N. L. R 
330. —S. AF. 
3943 iv. —-—.]-—R. v. PUBLICUVER 
(1930), 53 Can. C. C. 265; 1M. P. R. 
333.~—CAN. 





PART XI. tel 4, SUB-SECT. 2.— 
» (8). 

3960 {. General rule.J—Evidence 

Seer neh ge rebut a suggestion of 

acciden mistake.—Harris vo, R. 

(1927), ‘8 N. L. R. 330.—S. AF. 


PART XII. eB (I 4, iehalamiaies 2.—~ 


apes Disguise Ps revenue officer.} 
—B. & eile were convicted of the 
rourder of the captain of a boat 
containing a cargo of liquor intended 
to be ls og delivered in the United 
Sta was proved that B. had 
bought & yachtman’s eap with a white 

top & ornamented with. gold braid in 
order to give himself the appearance 
of a revenue officer, & in concert with 
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of the evidence.—R. v. Hewiir (1925), 134 
I. T. 157; 90 J. P. 68; 42 T. L. R. 216; 28 
Oox, 0. 0. 101; 
4048. Add. Annotation :—Refd. R. v. Stuart, R. v. 
Leonard, R. v. 
Taylor (1927), 43 


19 Or. App. Rep. 64, C. C. A. 


Maples, R. v. Tannen, R. v. 
T. L. R. 715. 


the others had attacked the crow of 
the boat, under the pretence that he 
& his associates were officers of the law. 
Evidence was offered by the Crown 
that B. on one occasion recently, & 
ou another at a considerably earlior 

dato, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootleggers while he took 
over their illegal possessions :—Held : 
such evidence was admissible as tend- 
ing to establish : serryey —BAKER t. 
R., SowasH v. R., [1926] 1 D. L. R. 
115; {1926} 8S. GC. OR. 92; 45 Can. 
Crim. Cas. 19.—CAN. 


PART XII. SECT. 4, SUB-SECT, 2.-- 
B. (h) iv. 

k i. ——— Indecent assault involving 
murder on another child.}—~—In reaching 
a@ conclusion on a ch of indecent 
assault, involvin mercer 
little girl :——Held ;: he Jury were 
neither bound, nor ottles % to shut 
their eyes to what they might consider 
to have been proved under a cha 
of indecent assault upon another little 

irl, in view of the close association in 
ime, character, & circumstances of the 
incidents alleged Hees Sef oy to the two 
charges.—~H. OCATE v. BICKER- 
STAFF, [1926] 3. é no ) 65.—SCOT, 


PART XII. SECT. 4, pres 2.— 
B. (h) 





A 

accused of " obtaining goods on Talos 
pretences from B. & S. was convicted 
on the two counta, The pretence con- 
sisted, in the B. case, of representations 
that accused was a bank officer, at a 
certain place, was low in Ceci & was 
about to take & nap earay ig Ag an 
caso Sone 
alse state- 


be married. Su Me 

called & obtained goo Pat "'g ware- 
house. The statements as to the 
ponaay . the A rgay poker ie abe not proved 


ACG te a similar 
oti te ct “put it waa not ghowa that 
he obtained goods there. Accused 
also obtained Adit from FF. The only 
false representation to F. was_ the 
giving of the falso namo :—Held: 


4129a. Statement by wife—In absence of husband.] 
—A statement by deft.’s wife to third persons 
is not evidence against deft. on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him.—R. v. FinpEN 
(1926), 19 Cr. App. Rep. 144, 0. C. A. 
4129b. Statement by co-defendant—In answer 
to ae by police.|—(1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
reon under arrest on that charge, 
is not a voluntary statement. 
(2) Such a statement is not evidence 
ainst a co-deft., but if the jury have been 
equately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up.—R. v. TURNER 
(1926), 19 Or. App. Rep. 171, CO. OC. A. 
4189. Add. Citation :—27 Cox, C. C. 510. 


4194. Add. Annotations :-—Distd. R. v. Whitehead, 


officer to a 


evidence of the representations to M. 
& F. was rightly admitted on the 
question of intent.—R. v. REYNOLDS, 
{1927} Ss. A, Ss. R. 228.—AUS. 

4052 xv. -—— Similar crime 
abroad, }—~In an indictment the cha 
against accused were t, hav. 
conceived a fraudulent scheme for 
obtain money from the public in 
Scotland & elsewhere by means of 
counterfeit drafts, he (2) on Sept. 21, 
1927, uttered in a bank in Dundee a 
forged document which porportee to 
be a draft of a finance co. in New York, 
& (b) on Sept. 23, in the same bank 
pretended, by telephoue from London, 
that the draft was genuine. The 
indictment further charged accused 
with pretending, in pursuance of the 
scheme, in an hotel in Brussels, iu Oct., 
that a forged document was a genuine 
draft of tho samo finance co. :—Held: 
while admittedly the incident in 
Belgium could not be made the subject 
of a substantive charge, that incident 
& the crime ch d were sufficiently 
closely connected to admit of evidence 
relating to that incident being used by 
the prosecution for the purpose of 
supporting the other o 8.—-H.M. 
ADVOCATE Vv. JOSEPH, [1929] 8. OC. (J.) 
55.—SCOT. 


PART XII. SECT. 4, SUB-SECT. 2.—- 
B. (h) xi. ; 

ti. ——- —— Previous fircs on in- 

sured property.J--R. v. PETRISOR, 

{19381] 2 W. W. RR. 712; 56 Can. C. C. 

389,-—CAN. 





PART XII. SECT. 4, SUB-SECT. 5.—A. 


4129a i. Statement by wife — In 
absence of husband.}~—A statement 
made Py. the wife of accused was 
handed him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark, ‘“‘I did 
not think she would let me down like 
this. Anyhow, it is not true I was 
sacked from. ...I got testimonials 
from both places when I left’ :-— 
Held: an acknowledgment of the truth 
of the statement in whole or in part 
might be inferred, & tho contents of 
the statement were properly submitted 
to the jury, the question of admission 
or not of the truth of the contents being 
left to them.—R. wv. Griaea, [1928) 


N. ZL. R. 784.—N.Z. 
t i. ——-. -—R, v. BROWN (Sask.), 
{1937} 4 Dp. L. R. 779; [1927] 3 
. W. RR. 335; 49 Can. Crim. Cas. 37. 
—OAN. 
sa. May be admissible as showing 
state of pind . WYsooHAN 


PART XII, SECT. 4, SUB-SECT. 5.—C, 


4147 i, ——- —— Should be excluded 
unless some evidence of admission by 


Vol. XIV.—Criminal Law. 


[1929] 1 K. B. 99. Refd. R. v. Coulson 
(1927), 20 Cr. App. Rep. 106. 

4199. Add. Annotations :—Distd. R. v. Whitehead, 
[1929] 1 K. B.°99. Refd. R. v. Coulson 
(1927), 20 Cr. App. Rep. 106. 


4216a. 





accused.J|—It is only when accused, 
by “word or conduct, action or 
demeanour,’’ has accepted what they 
contain, & to the extent that he does 
so, that statements made by other 
persons in his presence have any 
evidentiary value.—-STEIN v. R., [1929] 
1D. L. R. 143; 50 Can. Crim Cas. 
311; (1928] S. C. R. 553.—CAN. 


PART XII, SECT. 4, SUB-~SECT. 5.—E. 


twenty-one others were convicted of 
faction fighting within Act 11, 1896. 
In the course of the fight a native was 
stabbed & subsequently died. At 
least a quarter of an hour after he was 
wounded he stated that it was applt. 
who had wounded him. The magis- 
trate a tte evidence of this 
statement as part of the res geste &, 
in consequence thereof, sentenced 
applt. to 18 months’ imprisonment 
with hard labour, none of the other 
accused receiving more than 6 months: 
-——Held: the statement was not part of 
the res geste & was wrongly admitted. 
Pricer a v. R. (1929), 50 N. L. R. 


ret An eminte 


PART XII. SECT. 4, SUB-SECT. 6.—B, 


4200 viil. ---On a charge of 
incest there was cvidence of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
committed, & further evidence of 
prosecutrix & her sister was allowed 
in that two days later she had com- 

lained to her sister of tho crime :— 

Teld ; evidonce of the statements made 
by prosecutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
was inadmissible, & by its admission a 
substantial wrong was donc to accused, 
& there should be a new trial.—R. v. 





q i. ./—Upon appeal from 
a conviction for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
hours atter the alleged offence, was 
improperly admitted, she having had 
earlior opportunities to complain to 
others, though not to her husband :— 
Held: it was for the trial judge to 
decide whether the complaint was 
made in circumstances which rendered 
it properly admissible-—the material 
point was whether it was made on the 
first reasonable i gel BOOT the 
judge found that would not have 
been reasonable for the woman to 
have comp ed to other persons.— 
R. v. Hi, (1928) 2D. L. R. 736; 49 
par laa Cas. 161; 610. L. R. 645. 


4200 vi. ~J—-R. v. STONE- 
25 











evidence against 
Lucas & Borrom (1927), 20 Or. App. Rep. 
47,0. 0. A 

4222a. ———.|—-(1) A disorderly house at common 
law is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring ‘to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a 
Britt, Carrt & Lummrss (1927), 20 Cr. App. 
Rep. 88, C. C. A. 


Cases 4129a- 


-}—On the trial of an indictment 


for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 


him.—R. v. CHESSHIRE, 


house.—R. v. BERG, 


HOUSE & PASQUALE, [1928] 1 D. L. It. 
506; [1928] 1 W. W. R. 161: 49 Can. 
Crim. Cas. 122; 39 B. 0. R. 279.— 


CAN. 
4221 iii. .}—~It was objected that 





the trial judge improperly received in 
evidence a book found in prisoner’s 
house, entitled ‘‘ Theses & Statutes of 
the Third (Communistic) International 
of Moscow,”’ published in the intorests 
of an organisation with which prisoner 
had voted to amalgamate :—Held: 
the evidence was admissible.—R. v. 
McCLAOHLAN (1923), 66 N. S. R. 413; 
41 Can. Crim. Cas. 249,.—CAN. 


4282 i, Must be material-—-Charge of 
acts of gross indecency—kEvidence of 
possession of lewd pictures—<Admitted 
vn general issue.J—Upon a charge of 
gross indecency, evidence that indecent, 
photographs were found in accused's 
possession is not admissible, unless 
there is some specific connection 
between the articles & the participa- 
tion of accused in the crime.—R. v. 
Davis, [1925] App. D. 30.—S. AF. 


PART XII. SECT. 5, SUB-SECT. 1. 


li. Actual words d> not substance 
of confession should be given.)—The 
ct. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. Thero is 
no rule of law which precludes the ct. 
from holding that a confession has beon 
proved even in cases where the evidence 
gives the substance, though not the 
actual words of the statement made by 
accused, if the ct. believes that evi- 
dence.—-NUR ALI v. R. (1924), I. L. R. 
5 Lah. 140.—IND. 

l ii. -}~—It is not the law that 
the statement of accused must be 
rojected if not in his ipsissima verba, 
but it is a@ matter for consideration 
by the ju in arriving at his decision 





as to the a ssion or not of the state- 
ee v. M‘CaBE, [1927] I. BR. 


sd. Previous written statement incon- 
sistent wit L "3 ett e 
trial. }—Held: admissible,—A.-G. ¢. 
Murray, [1926] I. R. 266.—IR. 

se. Statement inculpating co-prison- 
ers.}—Three applts. together with a 
woman were convicted of the crimo 
of murder. r arrest the woman 
had made a statement inculpating 
appitsa. under whose compulsion she 
said she had been acting :——Jleld: the 
statement was not a confession, & had 
been Sapo RerY admitted in evidence 
against applts.—H. v. CAMANE, [1925] 
App. Dp. 670.——S. AF, 

sf. Statement overhcard in cells.}-—At 
the trial of four persons, on charges 


Cases 4254a—4348. 
4254a, 


satisfied that deft. was properly cautioned 
before he made a statement, that statement 
is admissible in evidence: 
entitled at that stage to give evidence that 
the statement was improperly obtained.— 
R. v. BALDWIN (1931), 23 Cr. App. Rep. 62, 


C.C, A. 


4275a. ——- ——- -—— Preliminary examination.]— 
R. v. Turrie, No. 2204a, ante. 
4279. Add. Annotation :—Apld. R. v. Tuttle (1929), 


140 L. T. 701. 


including a charge ’of murder against 
three of the number, a police-officer, 
who had been on duty on the morning 
after the murder at the office in which 
two of the persons charged were being 
detained, gave evidence. He deponed 
that prisoners were shouting to cach 
other in the cells to see who waa in. 
He was then asked by counsel for the 
Crown, “ What did you hear? ’’:— 
Held ; the question must be disallowed. 
~—~H.M. ADVOUATE v. KEEN, [1926] 
Ss, Cc. (J.) 1.—SCOT. 


sg. What amounts to—Under 1917 
Act (c, 31), 8. 273.J)—The test to be 
applied in determining whether a 
statement made by accused is @ con- 
fession within 1917 Act (c. 31), 5. 273, 
is whether the acknowledgment of 
guilt on the part of the accused is such 
that, if made jn a ct. of law, it would 
have amounted to a plea of guilty.— 
ae BECKER, [1929] App. D. 167.— 


PART XII. SECT. 5, SUB-SECT. 2. 


oi, .+-Where a magistrate 
translated what he had written down 
to accused, who acknowledged it to 
bo correct & affixed his thumb im- 
pression :—icld ; the confession was 
aduilssible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, 8. 533.—R. v. DEO 
Dat (1922), I. L. R. 45 All. 166.—IND. 


PART XII. SECT. 5, SUB-SECT. 3. 


s (p. 406) i. ——— Document anarked 
for identification only —Not admissible. ] 
-—R. v. Smrra (1931), 3 M. PL R. 97.-— 
CAN. 

t (p. 408) Il. ——~.}--The evidence of 
a judgment debtor on an cxamination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at the time 
objected to answer on the ground that 
his answers might tend to incriminate 
him.—-R. v. Nozaki, [1926] 4 D. L. R. 
9553 (1926) 3 W. W. R. 332; 4 
oan Crim. Cas. 168; 37 B.C. R. 305.— 











ri. Subsequent arte of per- 
jury.jJ—At the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned by the 
magistrate, when asking foran adjourn- 
Incnt. He was not represented by 
counsel, & had not offered himself as a 
witness or becn sworn, & his answers 
were not taken down in writing. At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
& he dounied them. His denial was 
the subject of the pour charge :-— 
Ileld: the conviction for perjury 
should be quashed.—fR. v. CIESLENBKI, 
11924) ) W. W. R. 8253 41 Can. Crim. 
Cas. 195.—CAN. 


4303 x. ——.J]—Nelther the fact 
that accused was not cautioned bcfore 
making a etatement to a person in 
authority, nor the fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render it in- 
adinissible in law, but they are cir- 
cumstances which the judge should 
consider in exercising lis discretion to 
exclude or admit the statemeut.— 


the judge at the trial is 4286. Add. Annotation:—Apld. KR. vw. 
(1929), 140 L. T. 701. 


4808. Add. Annotation: —Refd. Nadan v. R., 
[1926] A. C. 482. 


deft. is not 


4317a. —— 





ENGLISH AND Empire Dicest SUPPLEMENT. 


Tuttle 


J}—The fact that an accused 


person makes a voluntary confession with- 
out a caution does not exclude 
admissibility at the trial.—R. v. Pattison 
(1929), 21 Cr. App. Rep. 139, C. C. A. 


4348. Add. Annotation :—Apld. R. v. Brown & 


its 


Bruce (1931), 23 Cr. App. Rep. 56. 


v. KOOTEN, [1926] £ D. L. R. 771; / all tho evidence on the preliminary 


nr. 
11926] 1 W. W. R. 1783; 46 Can. Crim, 
Cas. 189; 35 Man. L. R. 461.—CAN, 


4308 xi. -}—-Held: evidence as 
to a voluntary statement made by 
prisoner to the police, after bei 
cautioned, was admissible, althoug 
the offect of the statement was to 
indicate the previous bad character 
of accused.—H.M. ADVOCATE  »v. 
ae {1926) S. Cc. (J.) 838.— 





(ack) (1927), 48 Can. Crim. Cas. 95.— 


4303 xiii, ——.]—-Boisseau v. R. 
(1927), 49 Can. Crim. Cas. 222; Q. KR. 
43 K. B. 105.—CAN. 


4303 xiv. Effect of retraction. |— 
A retracted confession is admissible 
in evidence, but should have no weight 
attached to it unless it is corroborated 
in material particulars, or the tribunal 
comes to the conclusion that the state- 
ment as a whole is a truthful statement. 
In either of these cases the retracted 
statement must be given full weight, 
& may be used against a co-accused.— 
SHEONARAIN Sinai v. R. (1928), 1. L. BR. 
8 Pat. 262.—IND. 

m p. (411) * oy ~~tke 
PRICK, (1931) 5 DL. 2.1553 55 Can. 
C. C. 206.-—CAN, 

8 (p. 412) i. -}—If based on 
an admission or confession to the police, 
when they were interrogating accused, a 
conviction on a summary trial will be 
set aside, unless it can be proved that 
accused made the admission or con- 





—— ——,]}--R. uv. 








fession voluntarily.—R. ov. WarpbD 
(1924), 41 Can. Crim. Cas. 418.—CAN. 
8(p. 412) ii. .}—The burden 








is upon the prosecution to satisfy the 
judge that statements made by the 
ee on interrogution by & person 
n authority were voluntary.—RKh. 1. 
oer Price, (1931) 3 M. P. RR. 303. 

b (p. 412) i. ———- Though not in 
accused’s native tongue—Confession read 
over & erplained.j\N-—-R. v. IWANCHUK 
(Ajta.), [1929] 1 D. L. R. 2793; 50 
Can. Crim, Cas. 405,—-CAN. 


4311 vi. -}—A confession made 
to any person under the influence of 
& promise or threat held out by a person 
in authority, calculated to induce the 
confession, is inadmissible, unless it 
be clearly proved to the satisfaction of 
the judge, whose duty it is to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
accused, & that the confession was 
voluntary.—R. v. TREANOR, FR. wv. 

'LoOD, R. »v. TREANOR, R, v. KELLY, 
{1924} 2 I. Rh. 193.—IR. 

4311 vii. ——-— Made under influence 
of mental suggestion.|}—R. v. BOOHER 
(Alta.), [1928] 4 D. L. R. 795; [1928] 
3 W. W. R. 203; 50 Can. Crim. Cas. 
271.-~CAN. 

m (p. 413) 1. —~—- Officer must be 
calied.J—R..v. BRYGA (1930), 53 Can. 
C. C. 198.-—--CAN. 

_ 8c. Adniissibility question of law for 
judye.jJ—The question of the admissi- 
bility of an alleged confession mude by 
an accused is one of law & forthe judge 
alone, The proper practice is to have 
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point whether the confession is ad- 
missible taken at one time as a “ trial 
within a trial ’? & in the absence of the 
jury.—R. v. BASOHUK, [1931] 2 W. W. 
Rt. 7133; 56 Can. C. C. 208; 39 Man. 
L. hk, 554.— CAN. 
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4826 i. Before accused is in custody-—— 
Inquirtes as to offences may be made— 
Answers admissible in evidence—Caution 
nat necessary.J—R. v. KOoTen, [1926] 
41). L. R. 771; [1926] 1 W. W. R. 
178; 46 Can. mn. Cas. 159; 35 
Man. L. R. 461.—OAN, 

4326 ii. -—— ——.}—-It 
is not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or that it was made 
without a caution having beocn first 
administered. It is a matter for the 
judge to decide whether, in his dis- 
cretion, he will admit the statement or 
not, having regard to all the circum- 
stances, & observing the legal require- 
ment that tho statement shall be 
voluntary, though not necessarily 
volunteered.-—-A.-G. v. M'Casr, [1927] 
I. R. 129.—IR. 

4328 ili. -—-—- -——- --——-— ————. } — 
Where a statement made by accused, 
at the time suspected but not then 
arrested, to a police officer was freely 
& voluntarily made :—Held: the fact 
that such officer failed to caution 
accused did not render the statement 














inadmissible.—R. v. BARLIN, [1926] 
App. D. 459.—8, AF. 
4336 xvi. a J—A 


statement made to the police by a 
boy, between sixteen & seventeon 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, his abnormal 
physical & mental condition at the 
time he made the statement, a doubt 
as to the adequacy of the warnin 
given by the police, the fact that he ha 
not the benefit of the advice of a law- 
ugent, & the fact that the statement 
had followed upon a conversation with 
an inspector in which questions put 
to accused had some bearing on the 
subject-matter of the charge.—H.M. 
ADVOCATE v. AITKEN, [1926] 8. C. (J.) 
83.—SCOT. 

4336 xvii. ———, J—-A 
statement made to the police by a 
man detained on suspicion of murder, 
in reply to a question addressed by one 
police officcr to another, not admitted, 
as prisoner might have thought that 
the question was addressed to him 
& his statoment could not be regardod 











as voluntary.—H.M. APVOCATE 1. 

LIESER, [1926] 8. C. (J.) 88.—~—SCOT. 
4336 xviii, —— ———- Burden 
character of 


of establishing volu 
alement 


on Crown.}—k. v. BELLOS, 
[1927)3 D. L. BR. 186; [1927]S. Cc. R. 


4336 xix. —-— ———- -———- ———- How 
burden discharged.J—Sankny »v. R., 
{1927} 4 D. L. R. 245; [1927] 8. Cc. R. 
436; 48 Can. Crim. Cas. 97.—CAN. 

43386 XX. ere dh. 
SKABROOKE, 11932] 4 D. L. it. 116.-—~ 
CAN. 


4351. Add. Annotation :—Refd. 
(1926), 19 Cr. App. Rep. 171. 


R. v. Turner 





4351a. e ——~ ———. + —R. v. BooKEr, No. 8793a, 
po e 

4351b. -.J—R. Vv. TURNER, No. 
4129b, anie.. 

4351c. -~J—R. v. BRowN & BRUCE, 
No. 2404a, ante. 

4351d. -.]—Evidence of conversa- 


tion between a prisoner in custody & a police 
officer may not be admissible on the trial of 
the accused, if the prisoner has not been 
cautioned.—R. v. DaeEn (1932), 23 Cr. App. 
Rep. 156, 0. C. A. 

4357a. Form of statement |—R. v. O’Dono- 
GHUE, No. 8266a, post. 

4528. Add. Annotation :—Consd Minter v. Priest, 
(1929] 1 K. B. 655. 

4534. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 656. 

4588. Add, Annotation :—Refd. Broome v. Agar 
(1928), 188 L. T. 698. 

4606. Add. Annotation :—-Refd. Rt. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 

4620. Add. Annotation :—Refd. Shapiro v. La 
Morta (1923), 180 L. T. 622. 

4645. Add. Annotation :— Refd. laake v. Simmons 
(1926), 95 L. J. K. B. 586. 

4650. Add. Annotation :—Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4659. Add. Citation :—-1 Leach, 800, n. 
Add. Annotation :— Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 

4662a. -——.|—A deft. is entitled to see a 
written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
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R. v. BRYANT (Sask.) 


Vol. XIV.—Criminal Law. Cases 4351—4712b. 


crepancies between the contents of that 
document & his sworn testimony.—R. v. 
CLARKE (1930), 22 Cr. App. Rep. 58, 0. 0. A. 


4662b. --——— ———-.]}-—-R. v. Toomas, No. 5910a, post. 


4692. In the cross-reference following this case, 
for ‘‘ See Part XXIII., Sect. 1, sub-sect. 1, 
Q. (b). post,” read ‘ See Part XXXII, 
Sect. 1, sub-sect. 1, Q. (6), post.’’ 


4693a. During hearing.) — (1) When one 
joint deft. pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings before being called is not thereby 
disqualified from giving evidence.—R. v. 
BriGcas (1980), 22 Cr. App. Rep. 68, 0. C. A. 


4705a. Duty of counsel—To apply for leave to 
cross-examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 86), s.1(f), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
aa - McLEAN (1926), 184 L. T. 640, 


4705b. - To refrain from cross-examining as to 
character.]—R. v. DUNKLEY, No. 4734a, post. 


47ila. ——- ——~.}—R. v. BaupwIin, No. 3820b, 
a 





4712. Add. Annotation :—Consd. R. v. Baldwin 
(1925), 183 L. T. 191. 

4712a. ——— Cross-examination tending to show 
accused likely to commit offence charged.}— 
R. v. COULMAN, No. 3156e, ante. 

4712b. What amounts to imputation of crime-— 
Question as to having been at industrial school 


PART XII. SECT. 6, SUB-SECT. 4.—-C. 





4380 sili. -}-—-Where the village 
anch told accused that the truth 
ad come out, & that he had better 
say what he knew, & accused there- 
upon confessed his ‘guilt i—Held: the 
confesaion was inadmissible in evidence. 
—KUNJA SUBUDHI v, KR. (1928), LL. RR. 
8 Pat. 289.— IND. 


4380 xiv. A police i er to 
whom @ confession was said to have 
been made had said to deft. that ** It 
would be better to tell the truth ’? :--- 
Held: such an expression imports the 
probability of benefit to be derived 
by the accused from telling the truth 
& therefore # statement xo induced is 
inadmissible, —R.oe BROWN, 11931] 

on L. I, 692: O. R. 154; 55 Can. 
C. . 258.- -~CAN. 


PART XII. ena 5, SUB-SECT. 6.— 





qi. ——.}-—-A collecting & an assis- 
tant ‘* pancharget ’’’ are persons in 
authority within Evidence Act, s. 24, 
when they have taken an important 
part in the inquiry into the circum- 
stances of phe commission of the 
offen noe.—R. Et NEAII ina N - 


PART XII. SECT. 6, SUB-SECT. 1. 
4540 Hil. .}~In a criminal rune. 
cution the charge against accuse 
be proved absolutely. If there is a 
reasonable donbt the conviction aust 





® quashed.—R. vw. DERBY (1924), 42 
me Ne Cas. 152.—CAN. 
-——, ]—R. v. Myers (Ont.) 
( 19a. 50 Can. . Cas. 350.-—CAN. 


J.5, 


k i ] 
(1929), 52 Can. Crim. Cas. 410.—-CAN. 


PART XII. SECT. 6, SUB-SECT. 2. 


s (p. 430) i. —— Lauful_posesssion 
of liquor tn lawful place.J—R. v. Cain 
ne nse): 52 Can. Crim. Cas. 179.~— 


8s (p. 430) il, —— When discharged. } 
at. v. SmirA (Alta.) (1929), 52 Can. 
Crim. Cas. 193.—-CAN. 
e(p.431)i. —— -——— ——-. ]}~_W here, 
on a chargo of unluwfully wounding a 
certain person with iutent to maim or 
disable hiin, the Crown proves that the 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named, 
estublishes ita case, & the onus then 
shifts to the accused to satisfy the ct. 
that it was either an accident or ward 
he did not rege to wound.—R., 


SMART, (1927] 3 W. KR. 7533 49 
Can. Crim. Cas. Mf 23 Alta. L. Rh, 
349.—-CAN. 


PART XII. SECT. 6, SUB-SECT. 8.—B. 


4610 i. Sufficiency of proof—Question 
of fact for jury.}—The question of 
intent is for the jury & not for the 
we 4 eric v. Ly eer ris ea 56 


4620 i. Whether apeta intent must 
be proved—In tcious damage to 
properly.}--R. v. MasHaARIGN, [1924] 
App. D. 11.—S. AF. 


PART XII. SECT. 6, SUB-SECT. 4.—A. 


sh. ey aeotatiae ant affected by 
means of proce Pvidence.}—R. v. 
Purry (P. I. Y (1929), §2 Can. Crim. 
Cas. 166.—COAN. 
27 


am. Jiatter for discretion of court.J— 
Act 31 of 1917, s. 256 (1), which makes 
provision for the taking of evidence 
on commission in criminal proceedings, 
is permissive & confers on & superior 
ct. the discretion, whether, under the 
umstances of any particular case, 
it is in the interest of justice to have 
the evidence of a witness taken on 
commission or not.—It. v. LEVy, [1929] 
App. D, 312.—S. AF, 


PART XII. SECT. 12, SUB-SECT. 1. 
b i. Policemen or spotters— Sale 





of intoricating Drie ie 18 v. CAN- 
Sta [1928] 2 D. L 783; [1928] 
1 W. W. R. 852; 50 Can. Crim. Cas. 


48; 37 Than: L. R. 315.--CAN. 


ft i Informer.}--HARBRI8 v, KR. 
(19273, 48 N. L. R. 330. —§, AF. 


PART XII. SECT. ag SUB-SECT. 2.— 





b i. Can be compelled to furnish speci - 
men of handwriting.}—A witness, in a 
criminal trial, though he be accused 
testifying on his own behalf, while under 
cross-examination may bo ordered “e 
write certain words dictated to him, & 
when accused is the witness an effect 
of such writing may be that a letter, 
otherwise unprove is admitted in 
evidence against. bina, —R. vo Writ: 
ry RES 3 L. R. 638; 2 
WwW. ie t. 706; 2 aan. Crim. Cas. 162. 


each of city bye-law. 
oho wi V Harr (1 (bone 20 O. R. 611. = 


ane i. May be ea Neal 
a v. Murray, [1926] I. R. 286.— 
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Cases 4712b—4816a. FEINGLISH AND Empire Dicest SUPPLEMENT. 


—Admissible.}—R. v. Cravirz (19381), 172 
L. T. Jo. 824; 25 Cr. App. Rep. 74; 76 
Sol. Jo. 50, C. C. A. 


4715. Add. Annotations :-—Consd. R. v. Pollinger 


(1930), 22 Cr. App. Rep. 75. Refd. R. v. 


Dunkley (1926), 134 L. T. 682; R. v. McLean 


(1926), 184 L. T. 640. 

4716. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 

4717b. ——— Suggesting other offences.}—A prisoner 
was asked in cross-examination questions 
tending to show that he had committed other 
offences. The jury were warned in the sum- 

up that they ought to disregard the 

effect of those questions :—Held: the mischief 
caused by the questions was incurable & the 
conviction must be quashed.—R. v. MORRIS- 
SEY (1932), 23 Cr. App. Rep. 188, C. C. A. 

4717%7c. Prisoner’s character in issue—Statement 
that prisoner struck off Medical Register. ]— 
R. v. STARKIE (1932), 76 Sol. Jo. 780, C. C. A. 

4733. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4734a. -——— Suggestion that witness deliberately 
committing perjury.|—(1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f), so as to render cross-examination of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination 1s admissible in law, counscl for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-examine.—R. v. DUNKLEY, 
[1927] 1 K. B 323; 96 L. J. K. B. 15; 134 
L. T. 682; 90 J. P. 753; 28 Cox, C.C. 143; 
19 Cr. App. Rep. 78, C. C. A. 

4735. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 184 L. T. 682; R. v. McLean (1926), 
134 L. T. 640. 

4742. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 1384 L. T. 632. 
4747. Add. Annotation :—Refd. 
(1926), 134 L. T. 632. 


R. v. Dunkley 


communication made to him or her by 


4748. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632 ; R. v. McLean (1926), 


134 L. T. 640. 

4749. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632. 

4750. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632, 

4751a. -}+-Statements by a defendant in 
evidence which do not per se import ‘ im- 
putations ’’ within Criminal Evidence Act, 
1898 (c. 36), s. 1 (f) (ii), may do so by 
reason of ‘‘the nature or conduct of the 
defence.”—R. v. POLLINGER (1930), 22 
Cr. App. Rep. 75, C. C. A. 

4754a, -+—(1) Questions ought not to be put 
in cross-examination to a prisoner in such 


a form as atk involve him inadvertently in 
an attack on the character of a witness for the 


Crown. 
(2) A threat to a prisoner-witness that his 
character may be disclosed as the result of 
his not withdrawing an imputation on the 
truthfulness of a witness for the Crown, 
which leads to such withdrawal is, in effect, 
preventing his defence being put to the jury. 
R. v. Ermpinow (1932), 28 Cr. App. Rep 
145, C. C. A. 

4764a, —— Grievous bodily harm.]—~Upon 
an indictment for inflicting grievous bodily 
harm, the wife of prisoner must not be called 
as a witness for the Crown.—R. v. Kine 
(1925), 19 Cr. App. Rep. 34, C. CO. A. 

4770. Add. Annotation :—Refd. Statham v. Stat- 
ham, [1929] P. 131. 

4771a. -+—At common law, on a 
charge against a husband of assaulting his 
wife, the wife is not only a competent but 
a compellable witness.—R. v. LAPworRTH, 
[1931] 1 K.B.117; 100 L. J. KR. B. 52; 144 
L. T. 126; 95 J.P.2; 29L. G. R. 61; 29 
Cox, C.C. 183; 47T. L. R.10 3 74 Sol. Jo. 735 ; 
22 Cr. App. Rep. 87, C. C. A. 

4800. Add. Annotation :—Distd. R. v. Lapworth, 
{1931} 1 K. B. 117. , 


4804. After this case add :— 
Criminal Law 


Amendment Act, 1912 (c. 20), 8. 7 (6). 
4816a. $l. v. SOUTHERN, No. 8156f, 
ante. 
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4755 ii. 
tried together on one complaint, cach 
wave evidence under Criminal Evidence 
Act, 1898 (c. 36), 8. 1.. In the opinion 
of the judgo the evidence of neither 
incriminated the other :—J/feld - ncither 
was cntitled to cross-cxamine the 
other, such right of cross-cxamination 
being limited to the case where, iu the 
opinion of the judge, the evidence 

ven incriminated, or tended to 
incriminate, the fellow prisoncr.— 
GEMMELL & M‘FADYEN v. MACNIVEN, 
{1928] 8. C. (J.) 5.—SCOT. 


PART XII. SECT. 12, SUB-SECT. 3.— 


q i. -—-——.J—On the trial of a 
person charged with an offence other 
than one within the classes of offences 
exeepted by sub-sect. (2) of sect. 4 of 
Canada Evidenco Act from the opera- 
tion of sub-sect. (1) thereof, neither the 
accused nor the husband or wife, as the 
case may be, of the accused is compe- 
tent to give evidence on behalf of the 
prosecution ; but cither tho accused 
or the husband or wife of the accursed 
may, but sembic the husband or wife 
is not compellable, give evidence on 
behalf of the defeuce ; provided, how- 
ever, that in no case shall the husband 
or wifo v2 coumpellable to disclose any 








.}~T'wo prisoners, 





his or her spouse during theirs marriage. 
--R, Vv. ARNESON, {1930} > WwW. Ww. or 
163 b4 54 Can. Cc. Cc. 330.—CAN. 

si. Catldren Act, 1908 (c. 67)— 
Whether competent—Offence involving 
bodily injury.}—A man was tried upon 
s charge of using certain lewd, indecent 
& libidinous practices towards a girl 
aged six :—Zield: an offence involving 
bodily injury to the child within the 
above Act, although no actual physical 
hurt had been done to ber, & the wifo 
of uccused could under that Act & 
Criminal Evidence Act, 1898, be callod 
& examined by the Crown as a witness. 
--H.M. ADVOCATE bv. LEE, [1923] 8. C. 
(J.) 1.—SCOT. 

s ii. —— .}—A man was 
tried upon indictment for striking at, 
& attempting to cut with a razor, a 
child aped 8 weeks :—Z/eld >) an 
offence involving bodily injury to the 
child within the above Act, although 
the child had not been physically 
injured or actually touched, & the wife 
of accused could be called & examined 
by the Crown «#8 a witness.—H.M. 
ADVOCATE v. MACPHIE, [1926] 8. C. (J.) 
91.—SCOT. 


PART XII. SECT. 12, SUB-SECT. 4.—-B. 
4816 1. Admiasibtlity under Children 
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sect. 30 of Children Act, 1908, was to 
cnable a child “ of tendor years,” age 
not defined by the statute, who does 
not, in the opinion of the ct., under- 
stand the nature of an oath, to give 
evidence not upon oath if, in tho 
opinion of the ct., the child has suffi- 
clont intelligence to justify the re- 
eeption of the evidence & understands 
the duty of speaking the truth. The 
sceet. did not alter the previous law as 
to the reception of the evidence of 
children on oath, which war & is a 
question, not of age, but of tho intelli- 
gence & actual] mental capacity of the 
child witness, his sense & reason of the 
danger & impiety of falsehood. 
Strictly speaking, tho objection to the 
reception of the child's evidence on 
oath should be taken, & tho witness 
interrogated by the ct., on the urate 
dire, but the practice became estab- 
lished that the objection might be 
taken on facts elicited, after the person 
was sworn as witness, during the direct 
examination or even during the crogs- 
examination, &, if it prevailed, the 
ju would strike out the ovidence & 
withdraw it from the heat FP v. 
O’SULLIVAN, [1930] I. R. 552.—IR. 


a i, ee, Criminal Code, 8, 1003, = 
R. v. GEMMILL (1934), 43 Can. Crim. 
Cas. 860.—CAN. 


4818, Add. ae s—~Consd. R. v. Bailey, 
. 800. ‘Refd. R. v. Southern 


[1924] 3 K. B 
(1929), 142 L. T, 883. 


4819. Add. Annotation :—Refd. R. v. Southern 


(1929), 142 L. T. 383: 


4822. Add. Annotation :—Refd. R. v. Southern 


(1920), 142 L. T. 383. 


23a, ——— —_— ——_.}-R. v. Sourumrn, No. 
3156f, ante. 4a826b 
4824a. Srmvens (1913), , 


4826a. -——— 








—.J—R. 
185 L. T. Jo. 442 ; 9 Or. pees Rep. 182. 
-}—Appct. was convicted 
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whom she stated her version of what had 
occurred immediately after the alleged offence 
had taken place :—Held: 
must not only connect, or tend to connect, 


Cases 4818—4902. 


corroboration 


the accused with the crime, but must come 





of unlawful carnal knowledge of a girl under C.C. A. 


thirteen, & was sentenced to three years’ 
The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence ‘‘ by some other material evidence 
in support thereof implicating the accused.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 


penal servitude. 


{ i. -— Prisoner was 
indicted for an indecent assault on a 
girl under thirteen. At the trial there 
was admitted the unsworn testimony 
of the child alloged to have been 
assaulted & of ie othor children of 
tender yours, & the evidence of the 
other of the girl that she had asked 

he child what she was crying about, 
& that the child’s reply was a complaint 
of prisoner’s conduct to her :—Held : 
(1) the unsworn testimony of a child 
of tender years could not be corro- 
borated by tho unsworn testimony of 
any number of such children; (2) the 
answers of the girl to her mother’s 

uestions wore not evidence of the. 

acts complained of, & could not con- 
stitute corroboration of those facts.— 
R. vw. CorvLe, (1926] N. 208.—IR. 


f ii. -.J—A panel was tried 
before a sheriff & jury upon an indict:' 
ment which set forth certain lewd, 
indecent & libidinous ae rie towards 
a boy glx years of age. The boy gave 
evidence in support of the charge, & 
his father & mother deponed to the 
condition of his person & olothing 
shortly after the offence, &, alsu, to the 
statements which he had made to them 
de recenti. The sheriff charged the 
j that the evidence was sufficicnt 
in law to entitle them to convict, & 
the panel was convicted. On appeal : 
—fHeld: the boy’s evidence was 
sufficiently corroborated in law by the 
evidence of his parents, & evidence of 
statements made by a victim de recentt 
afforded curroboration . that victim’s 
evidence.—M‘LENNAN v. H.M. ADVO- 
OATE, pea C. (J. )39.— COT. 


ni. 8. R. v. LAMOND, Sate 1 
D.L. R H'826 ; 45 ‘Gan. Crim. Cas. 200 ; 
58 O. L. R. 264.—CAN, 


PART XII. SECT. 18, SUB-SECT, 1. 


ri. .}—The question whether 
a witness is an accomplice is one of 
fact for the jury, after the judge has 
instructed them as to what constitutes 
an accomplice & has decided that there 








is evidence from which the j can 
reasonably infer that tho es 
comes within that on atogory 

GALLAGHER, {1924 Re iise? 


3 ie aoe R. 357. 


.< P.R. v, Ge ease (Ont) ) 
(1996P } D. R. 609; 46 Can. Cr 
Cas. AN 


4838 lib. S. P. BR. v. BANDrEL (Ont.) 
wrk 47 ce Orim. ge es —CA N. 
Monet, Tiss a L vy Ry. a 209; 25 


4828 xvii. ToMMY, 


“". Rk. Uv. 


4878a. Sa re ee 


(1925), 


R. R. wv. McKINLey, 
i930) PB ie L. R. 973; 52 Can. C. C. 
321: on appeal, [1931] 3 D. a R 668: 
55 Can. C. C. 350; 2M. P. 242,.— 
CAN. 

ec i. Person giving bribe.J—A. & B. 
were charged with conspiring to obtain 
money from C. by unlawful means. 
The Crown case was that prisoners had 
conspired to obtain, & had obtained, 
a large sum of money froin C. as a 
bribe to refrain from taking criminal] 
proceedinie against C. or his daughter, 

oth of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money :—Held: C. 
was not an accomplice.—R. = OLHOLM 
& McPHERSON, (1925) V. L. R. 377; 
ee L. Pp. 10; 1 Argus L. R. 228.— 


Lee Person implicated in crime— 


incipal or acc ay 
aren spina eee ees fer 


or as accessory in aris “es - 
investigation, ia er Me accomplice ”’ 
within the rule. —A.-G. wv. pee 
[1929) I. R. 19.—IR. 


sp. Person cognisant of act of accused.) 
-——A witness, whose evidence had been 
admitted as corroborating a girl, was 
shown to have known of the act of 
accused & hr have assisted him to 
tain drugs to be used to 

ring about a miscarriage, but there 
was no evidence to show he knew of 
the girl’s age :—Held: there was no 
evidence to show that the witness was 
an pase ae & the judge was right 
in not directing the jury that his 
evidence was not corroborative.—lh. 
v. rai abe {1927} S. A. S. R. 287. 


sq. Person taking woman to accused 
to perform illegal operation.|—R. v. 
Syrnowrzswa, (19311 2D. L. R. 65; 55 
Can. C. C. 63.—CAN. 


PART XII. SECT. 18, puget 4.—A, 


Whether evidence 
Wuncions of judge & jury. ahaa is a 
preliminary question of law for the 
judgo to determine whether there Is 
any evidence that does corroborate 
the story of the approver, so far as tho 
complicity of the acc is concerned, 
The judge must not tell the jury that 
such or such tness does in fact 


corroborate the a paseo Ee 
the function of the 
upon whether = be: eve tow eae 


not.~— REBA OUAN OHAKAVARTY 
v, Ht (1928), is L. R. 56 Cale. 150.— 
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4891 xi.——.}-R. v. DAVIDSON 
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(1925), 1383 L. T. 736. 
Statham, [1929] P. 131. 


from an independent quarter, & the evidence 
of the older girl ori 
herself.—R. v. Evans (1924), 88 J. P. 196; 
18 Cr. App. Rep. 123, C. O. A. 


ted from prosecutrix 





-]—Corroboration of the 


unsworn evidence of a child must be 
‘* material evidence implicating accused.’’— 
R. v. STANLEY (1927), 20 Cr. App. Rep. 58, 


-}—R. Vv. SMITH, No. 6066a, post. 


4891. Add. Annotation :—Refd. R. v. Beebe (1925), 
133 L. T. 736. 


4900. Add. Annotation :—Consd. KR. v. Beebe 
138 L. T. 736. 
4902. Add. Annotations :—Consd. R. v. Beebe 


Refd. Statham v. 


4891 xii. -}—After trial before 
a judge & jury, deft. was convicted 
of ‘the offence of stealing cattle. The 
cattle were in fact stolen—the defence 
was that deft. was not the thief. The 
only evidence deft. was the 
testimony of an accomplice, one L.; 
& the trial judge, in charging the jury, 
told them that they that there 
was no evidence, but that of an 
accomplice, it was not safe to convict 
upon that, but if they were satisfied 
they might convicts :—Held: the jury 
oar roper! Bly ditec directed.—R. v. SKELLY, 

28) 1D R. 619 ; 49 Can. Crim, 
ore 179: ern 0. L. R. "497,.—CAN, 


4904 iia. _ P.R.v. RODGERS (Ont.), 
eae 4 D. L. R. 609; 46 Can. Crim. 
2 eh 





——.}-~-R. v. SwWItTZkR 
(ont. -) oa). 45 Can. Crim. Cas. 377.— 


4904 xiii. .J}—A charge cannot 
be said to be established merely on the 
unsuported testimony of an accomplice 
—RK. v. SATISH CHANDRA SinaHa (1927), 
I. L. R. 54 Cale. 721.—IND. 


4904 xiv. -———.}-—Held: it is not a 
rule of law that the evidence of an 
accomplice must be Boer porater. but 
it is the general ace require 
corroboration.—CoULTER & TREFFEN 
ov. R. (1926), 29 W. Ae L. a. 40.-AUS. 


4904 xv. .}—The rule that it is 
dangerous to convict on the uncor- 
lead: peor eee of an eecompnce 
a mn quas on appeal a con- 

viction for unlawf willy purchasing frown 
the Govt. Liquor Board greater 
quantity of Hquor than is allowed 
be purch on any one day.—R, 
BEALE, Fea Pe 2 pe . R. 325 ; [1928] 
9 Can. Crim. Cas. 


Ww. 
ae ie ee Li n 293.—CAN. 


v. wore ty 
Crim. Cas . 400. 








(Sak) ,) isge), 52 7, 62 Can. 


oe XU. SECT. 13, SUB-SECT. 4.—C, 


1, Gentes Reread to thu 
situa cannot be nsidcred to bo 
corroboration of a4 valirest statemont 
connecting accused with a particular 
crime. Corroboration must point to 
the identification of the person charged 
with the particular act with which the 
direct evidence st pg him.—R. v. 
wa (1926), I. L. R. 48 All, 409.— 
sh. Possession of safe-breaker’s out- 
fu. Vee we was oe by a pore 


op-b: 
intent. The ie direct evidence was 





Cases 4084-—4994d. 


4934. Add. Annotations :—Apld. R. Evans 
(1924), 88 J. P. 196; R. v. Beebe (1925), 1338 
. 736. Consd. Statham v. Statham, [1929] 
P. 131. Apld. R. v. Charavanmuttu (1930), 
22 Cr. App. wie 1. Consd. R. v. Davies 
(1930), 22 Cr. App. Rep. 33. Refd. R. v. 
Ross (1924), 18 Or. APE: Rep. 141; R. v. 
Herries {1927]2 K. B 
4942, Add. Annotations :—Distd. R. v. Whitehead, 
[1929] 1 K. B. 99. Consd. Statham vz. 
Statham, [1929] P. 131. 
4943a. -}—(1) It is an insufficient direction 
to the jury that material witnesses may be 
accomplices; it must be added that if this 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


is found, there ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on being 
charged, is not a matter to be left to the 
jury e 

(3) Where similar offences are indicted 
on different dates the greatest care must be 
taken in charging the jury that evidence 
concerning one date should not be used as 
corroboration of that concerning another.— 
R. v. CHARAVANMUTTU (19380), 22 Cr. App. 
Rep. 1, C. O. A. 


4972a,. ——-.}—R. v. Surra, No. 6066a, post. 
4972b. —-——.]—-R. v. BEEBE, No. 6066b, post. 


Part XIll.—Punishment and Prevention of Crime. 


4974a. ———.}—R. v. JonES, R. v. POOLE, R. v. 
TRERY (1924), 18 Cr. App. Rep. 135, C. C, A, 

4974b. -}+—R. v. WricaT (1925), 19 Cr. App. 
Rep. 19, C. C. A. 








ba oao Ff -]—R. v. BuGas (1910), 6 Or. App. Rep. 
4985a. —- ~---—A sentence of greater 





severity than the sentence appropriate to a 
particular offence ought not to be imposed 
merely because a prisoner has, in the opinion 
of the trial judge, committed perjury in the 
witness-box.—K. v. QUINN (1932), 28 Cr. 
App. Rep. 196, 198, C. C. A. 

4904a. -]—The mere fact that a 
man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself.—R. v. Taytor (1924), 18 
Cr. App. Rep. 148, C. C. A. 

4994b. ——.}—The fact that a prisoner 
has committed some serious offences is no 
reason for giving him a sentence of penal 

















that of a confessed accomplice. In a 
room occupied by applt. in a rooming 
house there were found a revolver, 
sticks of dynamite, a battery & other 
articles used by safe-breakers :-—Held : 


doubt that the girl has given testimony 
which is true in the material particulars, 
namely : the date & place of connection 
with the accused, then the accused is 
entitled to Asta "verdict. 


servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
a i" Prich (1924), 18 Cr. App. Rep. 138, 


49946. ~.}— Prisoner obtained 
various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South Africa & in 
England :—Held: in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in iteelf 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment yi hard 
labour.—R. v. DURAND (1924), 18 Cr. App. 
Rep. 137, C. C. A. 


4904d. -Jj—R. v. WAL (alias 
RUSSELL) (1925), 19 Cr. App. Rep. 35, C. C. A. 


must be corroborated in some material 
particular before it is safe for a jury to 
convict. He must go further & explain 
that the evidence should confirm in 


But if you some material particular not only the 


although there was nothing but the 
accomplice’s testimony, & applt.’s a 
with respect to some of the articles, to 

connect the articles so found with the 
crime, &, although neither the fact 
that the revolver wus identitied by the 
accomplice & proven to he bl do s 
property by an independent tness, 
nor the separate finding of any of the 
other articles, would in itself constitute 
corroboration, nevertbeless in view of 
the fact that those articles constituted, 
as a whole, the usual & complete out- 
fit of a safe-breaker, their finding 
did constitute corroboration.—RK. 1, 
om {1932} 2 W. W. R. 183.—~ 
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4960 viii. ——.]—Where the evi- 
dence of an acconiplice has not been 
corroborated, & the charge to the jury 
merely tells them that if they believe 
the ot the ney should convict 
accused jary nut properly 
directed ; &, where it is impossible to 
say that if properly directed they must 
inevitably have come to the same 


conclusion, the conviction must 
quashed.—R. ov.  STASIUK (Sask.) 
i926) 4D. L. R. Bil: 11926) é 
W. W. R723; 46 Can. Crim. 
129.—CAN. 

4960 ix. ——-.]—In c the 
jury the trial judge said: nless 
you are convinced beyond ay real 


are so convinced, then, of course, it 
will be your duty to declare your 
verdict accordingly.” eld: as there 
was corroborative evidence, this direc- 
tion, together with other parts of the 
summing up, was sufficient.—R. v. 
Au” {1927} S. A. S. R. 287.— 


. GALLAGHER, 


we nen, Jom FR, 
No. 6064 vii, poat CAN. 


A woman was 
charged with the murder of the 
illegitimate child of her granddaughter. 
The case against her rested entirely 
on the 64 evidence of her granddaughter, 
& this evidence, as regards the main 
facts, was practically wholly un- 
corroborated. This evidence went to 
show that the granddaughter was 
implicated in the crimte. bh ® woman 
was convicted & sentenced to death :—— 
Held: the rule requiring corroboration 
of the evidence of an acoomplice applied 
to the facts of the case, & the jury 
should have been warned as to the 
danger of acting upon the nd- 
daughter’s evidence alone without 
corroboration. Accordingly the con- 
viction was reversed, & a re-trial ordered 
nager Courts of Justice Act, 1928, a. 5. 

m li. ——— Extent of corroboration 
He Sa ais arnt f aro is not ealicient for a 

u explain a jury 

where witaccase are accomp , they 
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i. —~ 


ene that the crime has been com- 

but, also, that. the prisoner com- 
ritted tt —R, v. GLOVER dab 28 
8S. RLN.S. W. 482; 45 N.S. W rN, 
148. ~—AUS. 





o 1. ——.}+—-Where the judge 
called the attention of the jury to the 
rue as to the danger of convicting on 
the uncorroborated testimony of an 
accomplice, at the same time pointing 
out that it was within their province 
to do so :~—Held : the conviction aos 
be affirmed.~—R. v. SHEMIT, (1925] 2 
D. L. R. 1004; 44 Can. Crim. Cas. 
ae 9 58 N. 8. R. 116.—CAN, 


ec, also, cases in Part XIV, Sect. 7, 
Bene 7, B, post. 


PART XIII. SECT. 1, SUB-SECT. 1. 
Pi. i, —— ——.J— R. v. Leas, [1926] 1 
W. W. RAR. 888 ; 45 Can. Crim. Casa. 226; 

20 Sask. L. R. 642.—-CAN. 

4091 i. Sentence mual be proportionate 
to offence-—Trifi offence-—- Previous 
co ions.)-——R. v. Cross, (1927) 3 
W. W. MT. 432.—CAN. 


ne Bebsiaorth oy gts Ne to gpscel evidence of 


gentence 

—~ i yeaa ay 4) quitty J ust avoid 
ion a aggravating circum- 

stances ely Cc ee os 


rf bobcg charged ise —R, 
ask.), {1 927] 3 W. w. Rn” 704: Ai0 
os Cas —OAN. 


49046, ————-  —_—- 
Or. App. Rep. 18, 


4994f, ———- o}+—-R. v. GumBs (1926), 19 
Cr. App. Rep. 74, ©. C. A. 
4904¢ 
on persons often previously. convicted, regard 
tase be had to the gravity of the offence in 
uestion.—R. v. D’Arcy (1926), 19 Or. App. 
ep. 22, C. C. A. 


4994h. —— ——.]—R. v. OHARLES (1927), 
20 Cr. App. Rep. 129, C. C. A. 


—— ——— ——.]—-The mere fact that a 
prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value.—R. v. WooDWARD (1829), 21 
Cr. App. Rep. 187, 0. O. A. 


4994k. -] v. SmirH (1929), 21 

Cr. App. Rep. 138, 0. C. A 

——. }—-R. WILLiaMs (1930), 

22 Cr. App. Rep. 78, C. CA 

4994m. -—E-R. v. Epwarns (1930), 
22 Cr. App. : Rep. 79, ©. C. A. 


4994n. —— ———.]—-Sentence mitigated, de- 
spite a very bad “record,” in view of the 
trifling nature of the offence.—R. v. JONES 
(1931), 23 Cr. App. Rep. 69, C. O. A. 


4998a. .|—Sentence reduced, in view 
of the small value of the property stolen & 
of prisoner’s youth.—R. v. RoaTH (1927), 20 
Cr. App. Rep. 138, C. C. A. 

4998b. .]—Sentence reduced, in view of 
the small value of the property stolen, 
notwithstanding previous convictions.—R. v 
Watson (1927), 20 Cr. App. Rep. i19 
C. C. A. 

4998c. PrN Baa baie reduced, in view of 
the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions.—R. v. 
circa ame (1928), 20 Cr. App. Rep. 182, 

5003a. ——— }—R. v. UPron (1929), 21 Cr. 
App. Rep. 156, C. O. A. 


5003b. ——— ~+—R. v. TEARNE (1930), 22 Cr. 
App. Rep. 15, C. C. A. 

5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2—Acqulittal on major 
charge—Conviction on minor charge.|—-The 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above scct. 
where deft. is acquitted of the major charges 
therein referred to but convicted of a minor 
charge.—R. v. KEECH (1929), 21 Cr. App. Rep. 


eri eu v. DENT (1925), 19 
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49944. 


A C eemeen od 
R. 


49941. 



































125, C. C. A. 
arenation :—Refd. R. v. Blackman (1929), 21 Cr. App. Rep. 
5012b. ——— -—— 


——,]——R. v. BLACKMAN (1929), 
21 Cr. App. Rep. 132, 0. OC. A. 


5014a. Evasion of military service.J}—The ct. will 
usually treat offences committed to escape 


PART XIII. SECT. 1, SUB-SECT. 2. 


111; 56 Can 
R.v. ZIZU NATANSON 1415.’ GAN. 


Perjury 
(No. 2) (Sask. he), [19801 8 W. W.R. 154; 
9 Can. Crim. Cas. 89.—-OAN. 


8X. rea te ma On a trial by a 
magiat: -by consent under sect. 
773 (b) ee the Criminal Code, of a 
charge of Hep gL bss theft, where the 


sum atte d to be stolen exceeds 
$200, the aocuhed is ble on con- Prisons & 1 
viction to a sentence of two years & 1927. While sect. 


six months’ imprisonment.—-R.  v. 


Vol. XIV.—Criminal Law. 


BLACKMAN & arene [1 ee 


. Effect of Prisons & Reformatories 
Ach. “19 7, 8. 46.}—A person convicted 
in Ontarfo of non-support of his wife, 
under s. 242 of the Crimin 
be lawfully sentenced to the term of 
imprisonment mentioned in sect. 46 of 


d 
shall generally be the sentence through- 


Cases 4994e—5049a. 


military service as ordinary crimes.—R. ». 
ar (1980), 22 Cr. App. Rep. 67, 


5018a. ]—R. v. DEALER (1929), 21 Cr. App. 
Rep. 165, C. 0. A. 


5024a. j—R. v. Pownii (1928), 
Cr. App. Rep. 67, 0. C. A. 


5024b. ——.]—R. v. ATKINSON (1929), 21 
Cr. App. Rep. 111, C. 0. A. 


5028a. Prisoners jointly accused.} — There 
Should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial.—R. v. ANDREWS (1927), 20 Cr. 
App. Rep. 87, C. 0. A. 

50385a. ———.]—-(1) Despite a plea of guilty, the 
ct. will review a conviction when there is a 
good defence in law. 

(2) The ct. does not accept the principle 
that a sentence must necessarily be severer 
than that passed on the prisoner on a previous 
conviction. 

(3) A deft. must distinctly consent to the 
ct. of trial taking into consideration charges 
other than those in the indictment before 
it can do so.—R. v. GRIFFITHS (1932), 23 
Cr. App. Rep. 153; 76 Sol. Jo. 148, C. ©. A. 


5036a. S. P. R. ve. Motpon (1926), 19 Cr. App. 
Rep. 116, C. C. A. 
5039a. --~Previous convictions of a 


prisoner on trial must be strictly proved.—R. 
v. TURNER (1924), 18 Cr. App. Rep. 16], 
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MARileion :—Refd. R. v. O’More (1926),19 Cr. App. Rep. 175. 

5046a. ——— -}_-R. v. DRIVER (1926), 19 Cr. 
App. Rep. 86, C. C. A. 

5046b. ——- ——.]—-R. v. Berry (1928), 21 Cr. 
App. Rep. 47, C. C. A. 

5046c. R. v. DOBSON (1980), * 








eS 
Cr. App. Rep. 141, C. C. A. 


5046d. }—R. v. NCEE (1981), 23 Cr. 
App. Rep. 15, C.C. A 


5046e. ——— -+—-R. v. “BRAY (1931), 23 Cr. 
App. Rep. 80, C. C. A. 


5046f. Subsequent sentence need not be heavier. |--—- 
R. v. GRIFFITHS, No. 5035a, ante. 


5049a. -.}+—Where prisoner, a young 
man, had made a real effort to retrieve his 
character & to get continuous work :—Held : 
(1) a sentence to penal servitude was not 
necessary, & plate s sentence of five years’ 
pena] servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
—R. v. TOWNSEND (1924), 18 Cr. App. Rep. 











99, C; C, A. 
Ww. he R. out Oanada, sect. 46 enacts an exception 
8; 44 B.C. KR. applicable ‘to Ontario in the eur 


stances therein ae — R. 
OLDAKER, eo . L. R. 648 ; 58 
Can. C. C. 318; 64 O. v. HK. 564.—CAN. 


gaits XII. SECT. 2, SUB-SECT. 1.—A. 


8 ti. ———.}+—R. v. Noa Ba SHEIN 
ages I. L. R. 6 Ran. 391.—IND. 
6036 i. Previous acquitials must not 
influence adversely. ee ‘ Reel ty 
(1926), 44 Can. Crim. 9.—CAN. 


al Code, may 
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——.}—R. v. BouRNE, R. v. COLE- 

MAN N (19265), 19 Cr. ren Rep. 17, 0. 6. A. 

5049e. ——— ——-.|—-R. v. Trotr (1927), 20 Or. 
App. Rep. 120, C. C. A. 

049d. ——.]—R. v. Errramae (1927), 20 
Cr. App. Rep. 126, C. C. A. 

5049e. ——.]—R. v. Hinks (1927), 20 Cr. 
App. Rep. 187, C. C. A. 

5049f. ———.]—R. v. Hix (1928), 20 Or. App. 
Rep. 170, C. O. A. 

5049¢g. J—R. v. WAYE (1928), 20 Cr. 
App. Rep. 171, ©. OC. A. 

5057a. Sentence mitigated in view 
of a long paler of honest work.—R. v. 
WINTER (1924), 18 Cr. App. Rep. 189, O. C. A. 

5057b. «}+—Sentence reduced in view of 
@ long period of honest work.—R. v. PORTER 
(1926), 19 Cr. App. Rep. 90, C. C. A. 

5057¢c. ——— »}+—Sentence mitigated in view 
of an interval of three years’ honest life.— 
R. v. GUNTRIP (1925), 19 Cr. App. Rep. 45, 






































C.0O. A 

5057d. ——— -}+—-R. v. Wuirsy (1926), 19 
Cr. App. Rep. 115, C. C. A. 

5057e. ——— -}-R. v. Pearcy (1929), 21 Cr. 
App. Rep. 160, C. CA 

5057%. ——— ——— .}-Sentence for ‘‘ outstanding 


charges’ should not ignore a long period 
without conviction.—R. v. GREEN (1930), 22 
Cr. App. Rep. 94, C. C. A. 

5057zg. —— --—R. v. RocHE (1931), 28 Cr. 
App. Rep. 28, 0. 0. A. 

5057h. ——— ———.]—-R. v. ScHOFIELD (1931), 22 
Cr. App. Rep. 194, 0. 0. A 

5057]. ——.}—R. v. WIttiaMs (1931), 23 

Cr. App. Rep. 103, C, C. A 








5065. Add. Citations :—130 . 7. 319; 27 Cox, 
C. C. 576. 

5065a. ——-.]—R. v. ANDREWS, No. 5028a, ante. 

5074a. ———- —-~.} —-R. v. Luoyn, No. 2567a, ante. 

5081a. ——- ———.}—I. v. TAYtor (alias SAUN- 


DERS, alias WALLACE), No. 1913a, ante. 


5002a. Duty of police to supply list of charges. } 
—Appct. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence :—Held : 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (b) the dates 
& (c) the nature of such offences; (d) if 
po yisebea or not warrants had been 

ect of such offences.—R. v. 

Hircxs (1024), 88 J. P. 68; 18 Cr. App. Rep. 

5092b. Other court should be informed before 
panes passed.]—R. v. TAYLor, No. 5314a, 
post. 

5097a. ——_ -}—R. v. PEACE 
Cr. App. Rep. 58, C. C. A. 








(1925), 19 


PART XIII. SECT. 2, SUB-SECT. 5.—C. isa in view of youth.— 


GLAVEEN (1924), 57 N 


fi. ———.}-—Sentence mitigated { CAN. 


5099. Add. Annotation :—Refd. R. v. Peace (1925), 
19 Cr. App. Rep. 68. 


5108a. Mistake of law J—R. v. Greson (1980), 22 
Or. App. Rep. 18, ©. 0. A. 

5110a., Great provocation.}— R. v. Car- 
MICHABL (1930), 22 Or. App. Rep. 142, 0.0. A. 


5110b. ———.]}—R. v. Ourtis (1932), 23 Cr. App. 
Rep. 158, 0. 0. A. 

5111a. ———.]—-There is no rule of law or practice 
that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown.—R. v. O’Dar#, Davis & Morton 
(1927), 20 Cr. App. Rep. 79, 0. O. A. 

5116a. Long interval free from  conviction.}— 
Sentence mitigated.—R. v. HoDsoNn (1927), 
20 Cr. App. Rep. 11,0.0.A 

5116b. Inability to obtain work.}—R. v. POMFRET 
(1931), 23 Or. App. Rep. 31, 0. C. A. 

5116c. Attempt to earn honest living.}—Sentence 
reduced in view of a period of honest work.— 
R. v.:MartTIn (1931), 238 Cr. App. Rep. 52, 
0. C. A. 

5116d. -+—-Mitigation of sentence in view of 
a period of honest work.—R. v. PHILLIPS 
(1931), 23 Cr. App. Rep. 127, 0. C, A. 

5119a. ——.J]—Applits. treated as_ first 
offenders, & sentences reduced.—R. vv. 
SEATON & FLANAGAN (1928), 20 Or. App. Rep. 
192, 0. C. A. 

a —— coe v. Cox (1924), 18 Or. App. Rep. 

















5125b. on v. HURRELL (1926), 19 Cr. App. 
Rep. 89, C. C. A. 
5125c. -J}—R. v. Warp (1926), 19 Cr. App. 


Rep. 126, C. C. A. 


5125d. ——.]—Sentence reduced, although the 
case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth.—R. v. Cuick (1925), 19 Cr. 
App. Rep. 57, C. C. A. 

5125e. ——-.}—R. v. GREENWOOD (1929), 21 Cr. 
App. Rep. 186, C. C. A. 








5125¢. -R. a Woop (1930), 22 Cr. App. 
Rep. 53,C.C. A 
5125g. J-R. v. FisHer (1931), 22 Cr. App. 


Rep. 191, C. C. “A. 

5125h. J—R. v. VARLOW (1931), 22 Cr. App. 
Rep. 189, O. Ol A. 

§125j. J—R. v. Betts, Quint, & CRESSET 
ee aN Lrp. (1931), 23 Cr. App. Rep. 10, 











5125k. ——-.]—R. v. WILSON (1931), 23 Cr. App. 
Rep. 104, C, C. A. 
51251. -}+-R. v. ORMESHER (1932), 23 Cr. 


App. Rep. 172, C. C. A. 


5129a. ——— -}—-R. v. Hotmrs (1981), 23 Cr, 
App. Rep. 46, 0. C. A. 








5148a. ——-.]—— Sentence mitigated in view of 
you h.—R. v. Harpy (alias EmMeErr) (1925), 
8 Or. App. Rep. 168, 0. O. A. 

§148b. ——-.J—R. v. Cuick, No. 5125d, ante. 

5148c. -J—Sentence mitigated in view of 


youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v, LEATHERLAND 
(1926), 19 Cr. App. Rep. 85, C. C. A. 


6142 ili. -—R. . HAMILTon 
(19265), 58 xo 3. R 46.—CAN. 


a v. Hoprrr & 
. & R. 438.— 
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5148d. ———.}—R. v. Gerumve (1926), 19 Cr. A 
Rep. 112,C.0. A. . oe 

§148e. ——_.]—-R. v . GREEXWOOD (1929), | 21 Cr. 
App. Rep. 186, C. C. A. 

5148f, WOaae v. Cook (1931), 28 Cr. App. Rep. 


148g. ———.}—R. v. Hucues & Apams (1930), 22 
Cr. App. Rep. 145, C. C. A 

5148h. ———.]-——-R. v. FisHer (1931), 22 Cr. App. 
Rep. 191, C. C. AG 

5148}. -}—R. v. MORGAN (1931), 22 Cr. App. 
Rep. 177, ©. C. A. 

5148k. -}—R. v. Marr (19381), 28 Cr. App. 
Rep. 45, C. 0. A. 

51481. -}—R. v. HAaywoop (1931), 22 Cr. A 
Rep. 193, 0. CO. A. at 

5148m. -}—R. v. BROWN (19381), 23 Cr. A 
Rep. 38, 0. 0. A. rate o— 

5148n. ——.]—R. v. Jones (1932), 23 Cr. App. 
Rep. 162, C. C. A. 

51480. -]—R, v. HANSLOW (1982), 28 Cr. App. 
Rep. 160, C. C. A. 

5148p. -}+-R. v. TROWBRIDGE (1982), 23 Cr. 
App. Rep. 162, C. C. A. 

5148q. ——.]—R. v. ScHores (1982), 23 Cr. App. 
Rep. 161, C. C. A. 

5155a. -}—R. v. HURRELL (1926), 19 Cr. App. 
Rep. 89, C. C. A. 

5156a. What is post office offence.]|— 
Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered :—Held: asentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary rie —R. v. TANNER (1910), 
6 Cr. App. Rep. 62, C. C. ‘ 

5170a. Failure to make restitution—After post- 
ponement.|—The ct. does not approve of a 
sentence being increascd because, after a 
postponement, prisoner has failed to make 
fuller restitution.—R. v. Prirciarp (1929), 
21 Cr. App. Rep. 152, C. C. A. 


5173. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 I. ‘I’. 635. 


5174. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 


5175. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 
5175a. ———-.]—There is no rule of law or of 
practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
R. v. ROBERTS & Morriss (1926), 134 
L. T. 685; 42 T. L. R. 873; 28 Cox, C. C. 
150; sub nom. R. v. Morniss, 90 J. P. 84; 
42 T. L. R. 8733; 70 Sol. Jo. 426; 
App. Rep. 75, C.C. A 
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Cases 5148d—5217a. 


5180. After this case add :— 
—— Substitution of penal servitude.]—See 
Penal Servitude Act, 1926 (c. 58). 

5181. For ‘“‘ in the case of consecutive sentences ’’ 
read ‘‘ in the case of concurrent sentences.”’ 

5184. Add. Annotation :—Roefd. BR. v. Fielder 
(1926), 185 L. T. 64. 

5190a. 








.|~——The term of a sentence must 
precede the serving of a remanet.—R. v. 
Hanvey (1927), 20 Cr. App. Rep. 37, 0. C. A. 

5190b. J—A remanet term cannot be 
served concurrently with a fresh sentence.— 
a a Vilas (1927), 20 Cr. App. Rep. 85, 











5190c¢. ——— -}—A sentence of penal servitude 
to run concurrently with a remanet cannot be 
imposed.—R. v. REYNOLDS (1932), 23 Cr. 
App. Rep. 178, C. O. A. 

5194, Add. Annotation :—Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

5194a. ——— Not interrupted by period of special 
treatment pending appeal against another con- 
viction.}—In a proper case the ct. will order 
that the period of ‘* special treatment ’’ under 
Criminal Appeal Act, 19N7 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 





5194b. ——.}—R. Vv. HASLAM, No. 2839a, 
ante. 
5198a. No previous conviction. |— 


R. v. Emmorr (1928), 21 Cr. App. Rep. 42, 
C.C. A. 

5201a. -~.J—-The ct. leans against a 
longer term of imprisonment with hard labour 
than two years.—R. v. LONG (1927), 20 Cr. 
App. Rep. 101, 0. C. A. 

5208a. |—The fact that a convicted 
prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term; all the circumstances of 
the case must be "considered, including the 
magnitude of the latest offence.—R.  v. 
KNELL (1926), 19 Cr. App. Rep. 169, ©. C. A. 


5208b. Second offence of different 
nature.|—A previous sentence to penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature.—R. v. Frrr (1928), 21 Cr. 
App. Rep. 41, C. C. A. 

52112. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).)—-R. v. Ascour (1927), 20 
Cr. App. Rep. 156, ©. ©. A. 

5217. Add. Annotation :—Refd. R. v. Townsend 
(1924), 18 Cr. App. Rep. 99. 














PART XIII. SECT. 8, SUB-SECT. 1. 
5182 |. Concurrent sentences——Im- 
prisonment & 1 


penal servitude. )}— 

prisoner having been found guilty upon 
t e ct. sentenced him to 
five years’ penal servitude in respoct 
of the first charge & to imprisonment 
for one yoar in respect of the second 
onereey, the two sentences to run con- 

tly — —H.M. ADVOOATE v. CARSON, 
11987] CG. (J.) 70.—8COT. 


PART XIII. SECT. 8, SUB-SECT. 2. 
si, —— —— Sentence imposed 
under statute.}——Sect. $3 of 


19 Cr. 5217a. —— ——.}—R. v. Townsmunn, No. 5049a, 
ante. 
Prisons & Roformatories Act, x S.C., Can. C. C. 359; 2435.0. R. 358.— 
ish (co. rege aes 42 sue Pent: CAN =—e hele 
ntlory : C. ’ —— Release on bail— 
which provide tial 4 tonn of imprison- vente counts. Had Hoop, [1928] 
ment shall, unicss otherwise directed in Dp, L. R. 624; ; 49 Can. Crim. Cas. ors : 


the sentence, begin to run from the 
date of the sentence, do not apply to 
sentences imposed undor a provincial 
statute a tloee aoe rovincial statute 
itself, olthor y or indirectly, 
makes them a Splieatis: At common 
law tho period of imprisonment is 
reckoned from the timo tho pea anagely 
is zoceiee into oustody.——Hrrscu 

ON WEDDERSPOON, (1930), i 
W. W. wR 405; 2D. L. R. 576; 
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59 N.S. R. 451.-—-CA 
sy. Of accused Roney on ground of 
ie pore of Lieutenant-(rover- 
nor.}-~R. v. COLEMAN (N, — (1927), 
47 ag Crim. Cas. 148.—CA 
Alternative pra ian re ad 
Reformatories Act, R&R. S. C., 1927, 3. as 
—Criminal Code, 242 3 ).}— ahs 
ania ‘one (1929), 52 Can. Crim. 
Cas. 318.—-CA 


Cases 5217b—5246b. ENGLISH AND Empire Dicest SUPPLEMENT. 





5217b. ———.]—-There is no rule of law or 
practice that the term of a first sentence of 
penal servitude is limited to three years.— R. v. 
BASIRE (1926), 19 Cr. App. Rep. 174, C. 0. A. 


52388a.—--— Power of court to call for expert 
reports.|—-R. v. Hospss (1928), 21 Cr. App. 
Rep. 14, C. C. A. 


5239a. When justifled—-Necessity for compliance 
with statute.}—The mere fact that accused is 
within the statutory limits of age does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 59), s. 1 (1), must be 
fulfilled.—R. v. StENson & WINTERBOTTOM 
(1930), 22 Cr. App. Rep. 18, C. C. A 


5289b. ——— -}—Whether a young offender is 
a@ person “ of criminal habits & tendencies ”’ 
or in “association with persons of bad 
character,”’ within Prevention of Crime Act, 
1908 (c. 59), s. 1 (1) (0), is a question of fact in 
each case; but, semble: the evidence of 
such facts must be clear & certain: trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute.—R. v. CONNELL & IRrvINE (1930), 
22 Cr. App. Rep. 102, C. CO. A. 


5239c. —-———, -—R. v. GREENWOOD (1931), 23 
Cr. App. Rep. 55, C. C. A. 


52390d. -+—A number of offences com- 
mitted on the same day are not conclusive of 
*‘ criminal habits or tendencies”’ as they 
might be if they had taken place at some 
intervals of time.—R. v. STEWART (1981), 23 

Cr. App. Rep. 61, C. C. A. 


5239e. -+—In certain circumstances the 
very nature of the offence of which a young 
offender is convicted may justify a ct. in 
drawing the inference that he is of ‘‘ criminal 
habits or tendencies,’ & accordingly amenable 
to a sentence of detention in a Borstal 
institution.—R. v. WALDING (1931), 144 
L. T. 672; 22 Cr. App. Rep. 178; 29 Cox, 
C. C. 288, C. C. A. 




















5240. Add. Annotation :—Refd. R. v. Scoffin, 
[1930] 1 K. B. 741. 
5240a. --—— Misstatement of age— -Subsequent true 


statement & good conduct—Sentence changed 
in favour of detention in Borstal.}-—R. v. 


CURRAN (1980), 22 Cr. App. Rep. 57, C. C. A. 


5240b. ——- Time for ascertaining age—Date of 
sentence.}—Where an accused person is con- 
victed at petty sessions & remitted to 
quarter sessions or assizes for sentence under’ 
Criminal Justice Administration Act, 1914 
(c. 58), s. 10, as amended, the material time 
at which to ‘ascertain his age in connection 
with the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
viction.— R. v. SCOFFIN, [1980] 1 K. B. 741; 
09 L. J. K. B. 521; 148 L. T. 121; 46 
T. L. R. 311; 74 Sol. Jo. 216; 29 Cox, O. C. 
151; 22 Cr. App. Rep. 27, C. O. A. 

5241a. Youth of prisoner.]|——Detention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 


a boy sixteen years of age.—THORPE’S CASE 

(1918), 13 Cr. App. Rep. 176, C. O. A. 

; .J]—-R. ». RANKIN (1932), 23 Cr. 

App. Rep. 200, C. C. A. 

5243a. .]|—Sentence of detention 
quashed.—R. v. SMrEE (1928), 20 Cr. App. 
Rep. 192, C. C. A. 


52444. Sentence manifestly excessive.}—R. 
v. GORE (1929), 21 Cr. App. Rep. 175, C.C. A. 


23 




















| a 
yy. App. Rep. 76, C. C. A. 
R. uv. Poetrs & ROBERTS 
28 Or. App. Rep. 77, C. C. A. 
Corruption of others in _ Institute 
likely.]—The ct. will not permit youths ne 
very bad records, who are likely to teak 
others, to be sent to Borstal institutions.—R 
v. KNEALE (1931), 23 Cr. App. Rep. 73, C.C. A. 
5246a. ~——,J—As a general rule, the term 
of detention in a Borstal institution should be 


44c. 
(1931), 2 
d. 





ne Ne 





three years.—R. v. REVILL (1925), 19 Cr. 
App. Rep. 44, C. C. A. 
5246b. J—Term of detention in a 








Borstal institution increased to the maximum 
in applt.’s own interest.—R. v. FRIER (1927), 
20 Cr. App. Rep. 30, C. C. A. 


PART XIII. SECT. 3, SUB-SECT. 4. 


viction on a charge of robbery with 
violence the judge ordered prisoncr to 
be whipped, &, not having stated the 
number of times he was to be whipped, 
pro ided for this in the record o con: 
viction in prisoner’s absence :— Held 
the sentence was not {tllegal.—R. v. 
ser ieea (1924), 35 B.C. oe 55.—CAN. 
Seduction offences. }—The 
ma acirauin unishment under Criminal 
Code, 8. 213, istwo years, & whipping is 
not authorised & cannot be added to 
the Lda oa rovided.—R. iv. 
Hinson, [1924] 2 W. KR. 342; 42 
Can. Crim. Cas. 153 —CAN. 
gii. ——— Assanuli—By young 
under sizteen.}—MACKAY 0. 
{19231 S. C. (J.) 16.—SCOT. 
62301. —— First offenders. ee iy 
cnmatances in which :—Held: whip- 
ping should not be imaposed on a first 
offender only twenty years old.—R. v. 
WHEPDALE (Sask.), [1927] 3 Ww. W. RK, 
704; 49 Can. Crim. Cas. 62.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 5. 


ae ae jee Hi Sai, bsg perma ri 
BROWN 
Ol & O10 OAR * 


-}-~—W hero au offence is 
punishable by imprisonment for more 





erson 
AMB, 


ii. —— —— 


than five years, a senicuce of a fine & 
imprisonment in default of payment 
is improper.—R. ». ENGLAND (1925), 
43 Can. Crim, Cas. 11; 19 Sask. L. kt. 
1653 11925] 1 W. W. R. 237.—CAN, 

h iil, -—— Jurisdiction of Supreme 
Court.|~—Applt. was trie in the 
Supreme Ct. of the Northern Territo 
on an information charging him wit 
maliciously publishing a defamatory 
Ybel, was convicted & was sentenced 
to pay a fine & directed to be Im risoned 


until the fine was paid :—-He apart 
from statutory restriction the di fon 
for imprisonment was lawful, Pie 


direction was not made rah 6 
Criminal Law Coneolidation Act, 1878 
(S. A.). 88. 365-367, for the onforce- 
ment of fines. —McKINNON v. I. (1927), 
40 C. ab li. 217.—AUS. 


m Plas not paid—Wearrant 
not acted on for five vee Lag 7 eal 





after five years up ees —R. v. MoOnpd- 
SHEIN mee: Rie ”R. 064; 
1; 47 Can Crim. 


eae 1 Ww 
Cas. 6 


0 a ae he violation of Criminal 
Code—Judge may not oes payment to 
private individual.}—Rh. v. sarge 
(1926), 43 Can. Crim. Cas. 11; 19 
Sask. L. R. 165; [1925] 1 W. W. R. 
237.—CAN. 


ta. Reduction of fine on appeal— 


Effect of-—On person by peti fine paid,) 
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-—[LLEVINE v. WANLESS (Ont.) (1927), 
47 Can. Crim. Cas. 273.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 8. 


sh. l/nder Probation of Offenders 
Act, 1907 (ce. 17).J--A Hecensed publican 
pleaded guilty to opening his Heensed 
eSB for the sale of intoxicating 
Iqnor during prohibited bours. His 
house was well conducted, & this was 
his first offence. The magistrate 
having given deft. the benefit. of the 
above Act:--Held: as there was 
nothing in the evidence as to character 
to bring the case within sect. 1, & the 
offence was not a trivial one, & there 
were no extenuating circumstances, 
the magistrate was not correct in law 
in iving deft. the benefit of the Act. 

Before a m trate doala with a 
case under the above Act, he should be 
natisfied that the case falls ee one 
of the specific heads of sect. 1, & abould 
state explicitly on which of the grounds 
he relies {f he exercises the discretion 
conferred on him by the Act.—QGrtLRoy 
v. BRENNAN, [1926] I. R. 482.—IR. 


ac. “* S sentence ’’? —- Mean- 
ing of.}—The expression as used in 
Criminal Code, #. 1081, does not — ma 
infer that sentence must be pe 
its operation then suspended ; a¢ 
means that no sentence will be passed 
unless & until the offender is Moalled 


5255. Add. Annotation :—Apld. R. v. Baxter 
(1924), 18 Cr. App. Rep. 127. 


5258. Add. Annotation :—Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 

6261a. ee ———,}—R. v. DEAN, No. 8165a, 
ante. 

5269. Add. Annotation :—Refd. R. v. Hayward 
(1927), 137 L. T. 64. 

5279a. --—. -——— Effect of failure to refer to 
remanet.|—R. v. MuRRAY, No. 5309a, post. 

5282. Add. Annotation :—Consd.-R. v. Norman. 
[1924] 2 K. B. 816. 

52838a. —— Nothing must be stated to jury 
about charge until substantive offence dealt 
with.}—R. v. TyREMAN, No. 5359b, post. 

52858. —— |—An allegation of being a 
habitual criminal ought to be tried.—R. v. 
NASH (1927), 20 Cr. App. Rep. 1, 0. C. A. 

Annotation :—Folld. R. v. Rutt (1928), 20 Cr. App. Rep. 

5285b. _-~j—R. v. Rourr (1928), 20 Or. 
App. Rep. 186, C. C. A. 


6288. Add. Annotation :—Folld. R. v. Lonsdale 
(1980), 47 T. L. R. 80. 


5289. Add. Annotation :—N.F. 
(1930), 47 T. L. R. 80. 


5289a,. —— -+-No two or more persons 
should be tried together on charges of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals.—R. v. LONSDALE, [1931] 1 K. B. 
191; 100 L. J. K. B. 212; 144 L. T. 192; 
47 T. L. BR. 80; 29 Cox, C. C. 209; 22 Cr. 
App. Rep. 122, C. C. A. 

5290a. Admission of being habitual criminal— 
Duty of court to explain charge.]|}—Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest.—R. v. 
DONOVAN (1925), 19 Cr. App. Rep. 2, C. C. A. 


5290b. Plea of guilty—Meaning should be 
explained.|—-A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner.—R. v. WALLACE (1929), 2] 
Cr. App. Rep. 70, C. C. A. 

5290c. Direction to jury—Necessary contents. }|— 
i ' aaa (1926), 19 Cr. App. Rep. 128, 

5290d. —-——- -———.]—-R. v. WEALE (1927), 20 Cr. 
App. Rep. 158, C. C. A. 

5299. Add. Annotation :—Refd. 
(1924), 18 Cr. App. Rep. 155. 

580Q. Add. Annotation :—Consd. R. »v. 
(1924), 18 Cr. App. Rep. 155. 








Rk. v. Lonsdale 





R. v. Stokell 


Stokell 


upon to appear & receive judgment.— 
K. vu. HrrscuH, (1924) 2 W. W. R. 342; 
42 Can. Crim. Cas. 153.—CAN. 


sd. Relcase on probation—No 
to impose fine.}—Where an offender is 
released on probation uuder Criminal 
Procedure Code, s. 562 the imposition 
of a fine is Ulegal.—Karim BAaKHSH ». 
R. (1928), is L. R. 10 Lah. 722.—IND. 


is proved that he 


owrr criminal & has 


under Prevention of Crime Act 
with being a habitual criminal, 


occasion been found to be a 


reventive detention, the jury are not 
ound to convict him; 
is entitled to lead evidence to show that 
he is not, at the date of the charge, a 


Vol. XIV.—Criminal Law. Cases 5255—5308a. 


53808a. ——~-.}--During the trial of accused as a 
habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused bad confessed. The 
answer was: ‘‘I know he has been asso- 
ciating with convicted persons.’’ Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
to accused :—Held: evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be 
quashed.—R. v. BaxTEeR (1924), 182 L. T. 
256; 27 Cox, C. C. 689; 18 Cr. App. Rep. 
127, C. C. A. 


5803b. >}~No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 
Rep. 155, C. C. A. 


5303c. ~.J}—R. v. TYREMAN, No. 5359b, post 


53038d. ——-.]|—Evidence that accused is an 
associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it.—R. v. YARWooD 
(1928), 21 Cr. App. Rep. 25. C. C. A. 


5808e. ——— Unless verdict unaffected by admission 
of other matters.]—-Despite irregular admis- 
sions in evidence of offences not in the list 
of the statutory notice to persons alleged to 
be habitual criminals, the ct. may refuse to 
interfere if it is satisfied that in the absence 
of such evidence the jury would have found 
the same verdict.—R. v. HERBERT (1931), 28 
Cr. App. Rep. 123, C. C. A. 

5304a. Admission of offence made before trial— 
For particular purpose.|—-When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose.—R. 
v. WILLIAMS (1929), 141 L. T. 544; 21 Cr. 
App. Rep. 121; 28 Cox, C. C. 654, C. C. A. 


5304b. Must go to question whether prisoner 
habitual criminal when charged.|—R. v. 
WINN, No. 5355a, post. . 

5807. Add. Annotation :—Consd. R. v. Hayward 
(1927), 137 L. T. 64. 

5808a. ———.]— When accused is charged with being 
a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), 8s. 10 (2) (a), 
must be strictly proved; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 





1908, 

& it PART XIII. SECT. 4, SUB-SECT. 3.—C. 
has on & Atk 5807 ii. ———.}—Where a person is 
been sentenced to charged under Prevention of Crime 


Act, 1908, with being a habitual 
criminal, Criminal Procedure (Scotla:.d) 
Act, 1887, 8. 67, does not apply & the 
sched. of previous convictions appended 
to an extract conviction which ts itself 


the ancused 


habitual criminal, & it is for the Jury  ompetently proved cannot be used as 
ART XIIL SECT. 4,SUB-SECT.8.—A. £9, determine, a8 a question wot fact, evidence of those convictions for the 
adduced, the or has not Purpose of supporting the charge.— 


sx. By accused to rebut charge-—-Though 
previous sentence of preventive detention 
proved.}—Where accused is charged, 


been established.— ~M. 
ADVOCATE, [1929] S. C. (J.) 76.—SCOT. 


O’DONNELL v. BH.M. APVOCATE, [1930] 


a8 
DonatD v. HM. og G1. (J).—SCOT. 
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Cases 5808a—5355c. 


ing accused with those convictions, as “ evi- 
dence of character & repute’’ under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions.—R. v. HAYWARD 
(1927), 137 L. T. 643; 28 Cox, C. C. 342; 
sub nom. R. v. HAYwarRp, R. v. LAWRENCE, 
43 T. L. R. 356 ; 20 Cr. App. Rep. 33, 0. C. A. 


5309a. Conviction in Scotland.}—(1) Upon a 
charge against a person in England of being 
a habitual criminal under Prevention of 
Crime Act, 1908 (c. 59), s. 10, a previous 
conviction of that person in Scotland upon 
indictment of a crime may be proved as one 
of the three previous convictions of a crime 
which must be proved against him under 
sect. 10 (2) before he can be found to be a 
habitual criminal, provided that the offence 
of which he was convicted in Scotland would 
also be a “crime” in England within the 
definition of that expression as set out in the 
Ray to Prevention of Crime Act, 1908 
Cc. . 

(2) The notice of intention to charge the 
prisoner with being a habitual criminal 
wrongly stated the particulars of one of his 
previous convictions in that the sentence was 
for two years’ imprisonment plus a period 
of 522 days remanet, & in the notice there 
was no information as to the remanet :— 
Held: the notice sufficiently informed the 
prisoner of what was alleged against him & 
was therefore a valid notice.—R. v. MuRRAaY, 
[1932] 1 K. B. 599; 146 L. T. 487; 48 
T. L. R. 255; 76 Sol. Jo. 166; 29 Cox, C. C. 
441; 23 Cr. App. Rep. 166; sub nom. R. 
v. MORRISON (1932), 101 L. J. K. B. 257, 
C. C. A. 

5312a. ——-.}—Applt. was convicted of 
shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person, & he was released on July 23, 1924. 
From Sept. to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925:—Held: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life; as there were passages in 
the summing up which might have conveyed 
tothe jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that be had turned over a new leaf, 
the conviction must be quashed.—R. v. 
DRISCOLL (1025), 89 J. P. 104; 41 T. L. R. 
425; 18 Cr. App. Rep. 184, ©. C. A. 








PART XIII. SECT. 4, SUB-SECT. 3.— 
D. (a). the 
-}—To support a 


5328 iii, ——— ——— 
charge of habitually consorting with 


reputed thieves it must be shown that 
ersons with whom the accused 
habitually consorte are thieves with 
the reputation of being thieves, but 
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5312b. ———- -.}—A jury trying the issue of 
being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & not that of disproving it on him.— 





R. v. Kniaar (1929), 21 Cr. App. Rep. 72, 
Cc. 0. A. 
5314a. ——.]—(1) On the trial of an allega- 





tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges.—It. v. TAYLOR: (1926), 19 Cr. App. 
Rep. 146, C. C. A. 


6319a. ——- ——- ——.]—-R. v. Haywarp, No. 
5308a, ante. 


53822. Add. Annotation :—Refd. R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 


53381a. -]}—On the trial of an allegation of 
being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest.—-lt. v. Writm & SHELTON (1927), 
20 Cr. App. Rep. 61, 0. C. A. 


5341a. J—R. v. WuiTte & SHELTON, No. 
5331a, ante. 


5347. Add. Annolations :—Refd. R. v. Lavender 
(1927), 20 Cr. ere Rep. 10; R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

§352a. -]—The mere fact that accused 
has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal.—R. v. HaYEs 

















(1926), 90 J. P. 190; 19 Cr. App. Rep. 157, 
C. C. A. 
5355a. Duty of judge.J—(1) The 


direction on the allegation of being a habitual 
criminal] must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged.—-lt. v. WiNN (1925), 
69 Sol. Jo. 574; 19 Cr. App. Rep. 1, C. C. A. 


5355b. .]—A direction on the allega- 
tion of being a habitual criminal must deal 
with an interval of honest work.—R. v. 
Harey (1928), 21 Cr. App. Rep. 21, 0. 0. A. 


5355c. -]—On the charge of being a 
habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, ‘ leading 

ersistently a dishonest or criminal life.”’— 
7 a oe (1927), 20 Cr. App. Rep. 10, 

















evidence that they are so reputed 
amongst the police is sufficient evidence 
of He aa aie v. LENTHALL, 
{1930] S. A. 8, R. 318.—AUS, 
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5856a. Periods without conviction—Should be put 
to jury.!—R. v. MinticHamp (1929), 21 Cr. 
App. . 106, C. C. A. 

53857. Add. Annotation :—Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

5858. Add. Annotation :—Consd. R. v. Norman, 
[1924] 2 K. B. 816. 

5359a. For the existing paragraph in original 
volume substitute the following paragraph :— 

«]—~- Where: a person who has 
been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 

risoner to be at the time when the verdict 

is given a habitual criminal. In every case 
it is-a@ question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal.—R. v. NoRMAN, (1924) 2 
K. B. 815; 93 L. J. K. B. 883; 131 L. 1. 
29; 88 J. P. 125; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Cox, C. C. 621; 18 Or. 
App. Rep. 81, 119, C. C. A. 

aes :—Reld. R. v. Tyreman (1925), 19 Cr. App. 

5359b. Conviction remitted.}— 
—(1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisuner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.—R. v. 
TYREMAN (1925), 19 Cr. App. Rep. 4, C. C. A. 

5361a. -}+—-Before a sentence of pre- 
ventive detention can be passed three things 
are requisite: first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 


odegonys MR 























Vol. XIV.—Criminal Law. Cases 6856a—5466a. 


habits & mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the convietion as a 
habitual criminal.—R. v. Pau, [1925] 1 
K. B. 77; 941L. J. K. B. 63; 1382 L. T. 159; 
88 J. P. 200; 41 T. L. R. 35; 69 Sol. Jo. 
293; 27 Cox, C. ©. 660; 18 Cr. App. Rep. 
128, C. C. A. 

Annotation :—Expld, R. v. Turnbull (1926), 19 Cr. App. 155. 


5369a. -}--A term of penal servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence.—R. v. TURNBULL (1926), 
19 Cr. App. Rep. 155, C. C. A. 











5369b. ———- ——— ———.]—R. v. THOMAS (OTHER- 
WISE WILLIAMS) (1928), 20 Cr. App. Rep. 
172, 0. C. A. 


5372a. ———.}—R. Uv. PAUL, No. 5361a, ante. 


5373a. J—R. v. McCartuy (1910), 4 Or. App. 
Rep. 198, C. ©. A. 

5373b. J—R. v. Henry (1927), 20 Or. App. 
Rep. 117, C. OG. A. 

5385a. J\—R. v. BEARD (1927), 20 Cr. 
App. Rep. 155, C. ©. A. 


5398. Add. Annotations :— Distd. R. v. Douglas 
(1926), 19 Cr. App.’ Rep. 119. Expld. R. v. 
Williams (1929), 141 L. T. 544. 


5414a. Not certified lunatic.}—There is a 
legal presumption that a certified lunatic is 
incapable of entering into a recognisance.— 
R. v. GREEN-EmmotTt (1931), 144 L. T. 671; 
22 Cr. App. Rep. 183; 29 Cox, C. C. 280, 
CG. C. A. 

5448a. Recognisance imposed by Court of Appeal— 
Breach of—Restoration of original sentence. | 
—H. v. Woop (1930), 22 Cr. App. Rep. 128, 
C. C. A. 

544.8b. Offence of different character 
from original offence—Imposition of fresh 
recognisance.]——R. v. GORE (1930), 22 Cr. 
App. Rep. 129, C. C. A. 


5452. Add. Annotations :—Apld. Freeborn v. Leem- 
ing (1925), 89 J. P. 179. Refd. Morriss v. 
Winter, [19380] 1 K. B. 243. 

5458. Add. Annolation :-—Refd. Lewis v. Guest, - 
Keen & Nettlefold, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (Cyfarthfa) 
(1927), 96 L. J. K. B. 664. 

5466a. Prevention of Crimes Act, 1871 (c. 112), 
s. 20—Attempted burglary.)—R. v. BatsEs, 
No. 5a, ante. 























PART XIII. SECT. 6. 


ki. —~— Conviction for assault-—May 
be sentenced to whipping.)}—MacKay v. 


LAMB, {[1923) 8. C. J.) 16.—S8COT. 
q is Se ne Re R. v. SLINN 
(1926), 47 Can. 
B. Cc. R. 275.—-CAN. 
PART XIII. SECT. 8. 
li. —— Given after illegal arrest. }— 


R. vo. Houtzer, Re LEVINE & PYZER 
(Man.), (1928) 3 D. L. R. 222; (1928) 
W. W. R. 910; 49 Can. mn. Cas. 


352,—-CAN, 

ft i. —— <Appeal re-opened—No 
direction as to person to whom sur- 
render to be made.}—R. v. WaH LUNG 


(alias Wona WA) (B. C.), (1928) 3 
W. W. KR. 232; 50 Can. Crim. Cas. 
182.—CAN. 


f iii. Nolice of motion must be 
given to sureties. }-—R. v. RUNNER, [1928] 


Liv. —— Whether discretion in court 
to refuse application.|}—On an applica- 
tion on behalf of the Crown for the 
estreat of a reco, co of bail under 
Crown Suits Act, 1908, s. 5, the ct., 
on proof of the eed case, is 
bound to cstreat, leaving the person 
affected to tho remedy provided by 
sect. 7 of the Act.—Re Eine & Scott, 
[1931] N. Z. L. R. 162.—N.Z. 
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PART XIII. SECT. 10, SUB-SECT. 1. 

k i. -—— .J—Pltf., after con- 
viction for manslaughter, began an 
action for possession of premises in 
which she & her husband, deft., lived, 
the property standing in her namo & 
being registered under Real Froperty 
Act :—~Held : there was no disability or 
incapacity of bringing the action, by 
virtue of Forfeiture Act, 1870 (c. 23).— 
ZAWOJOWSKA ¥. ZAWOJOWSKA (Man.), 


PART XIII, SECT. 11, SUB-SECT, 2. 

sq. Previous conviction — Second 
offence not identioal—Both includcd tn 
one section.J—Under Liquor Act, 1925, 
1924-25, c. 53, @ person convicted for 





Cases 6478a—5528. 


5478a. 





——.}—(1) In order that a person may be 
convicted under Larceny Act, 1916 (c. 50), 
8. 28 (2), of being “‘ found by night having in 
his posscssion without lawful excuse imple- 
ments of housebreaking ’’, it must be 
that he was found by night, in poss 


night, of housebreaking implements. The 


finding & the possession must both be by 
night, & the possession must be possession 


( person has pleaded ‘ Not 
guilty’ to an indictment & is about to 
stand his trial, he ought not to be invited to 


by a free man. 
(2) Where a 
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will have to try him, to another indictment 
which recites a 
Harris (1924), 
L. T. 672 ; 


revious conviction.—R. v. 
4L. J. K. B. 164; 182 
89 J. P. 87; 41 T. L. BR. 206; 


roved 27 Cox, O. OC. 746; 18 Cr. App. Rep. 157, 
on by 0. C. A. 

5481a. .|—Qu.: whether in an indictment 

in which it is necessary to allege a previous 


conviction under above sect., the fact that 


plead, in the presence of those who, as jurors, C.0. A. 


at the same time prisoner was convicted of 
being a habitual criminal should be alleged.— 
R. v. WESTFALL (1928), 21 Or. App. Rep. 40, 


Part XIV.—Appeal to Court of Criminal Appeal. 


6528. Add. Annoiation:—Refd. R. v. 


(1924), 08 L. J. K. B. 385. 


any one of the acts which s. 78 declares 
to be offences & who is subsequently 
convicted for another of such acts is 
guilty of a second offence even ery oe 
the two offences are not exactly of the 
same kind.—R. v. PoLuakp (Sask.), 
[1928] 4D. L. R. 623; £1928) 3 
W. W. R. 783; 50 Can. Crim. Cas. 157. 


-—CAN. 

er. Under repealed <Act.)— 
** Previous conviction’ in Govern- 
ment Liguor Control! Act, 1928, c. 31, 
8. 178, Means a conviction under that 
Act, & does not refer to convictions 
under prior Acts now repealed.— KH. 
®. RICEBERG (Man.), [1929] 1 D. L. R. 
220; 50 Can. Crim. Cas. 387; [1928] 
3 W. W. R. 534.—CAN. 

st. Interval betwreen  proserutions 
longer than period limited for prosecu- 
tione under Act.|—Ier p. Woons (N. S.), 
{1928} 2 D. L. R. 771; 49 Can. Crim. 
Cas. 141.—CAN. 





PART XII. SECT. 11, SUB-SECT, 4. 


b i. ——.J—A document headed 
* Certificate of Conviction’ & pur- 
porting to be a copy of a conviction 
under Manitoba Temperance Act, 
1924, is not proof, under s. 151 (4) of 
Govt. Liquor Control Act, 1928, of a 
conviction under the former Act.— 
R. v. RICEBERG (Man.), 11929} 1D. 1. R. 
220; 50 Can. Crim. Cas. 387; [1928] 
3 W. W. R. 534.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 5. 


§504 ia. -}— Deft. was  con- 
victed of a second offence against 
Liquor Licence Act, the only evidence 
of the previous conviction being the 
production of a certificate under the 
Act, from which it appeared that a 
person of the same name & address ax 
deft. had been previously convicted 
before the same magistrate :—FHeld: 
the evidence was aufficient.—R. v. 
ATKINSON (N.8S.) (1910), 44 N. S. R. 
521; 9 HE. L. R. 212.—CAN. 


PART XIV. SECT. 1. SUB-SECT. 1. 


ti. ~———.J--An appeal lies to the 
Supreme Ct. of Canada under Criminal 
Code, s. 1024, read with sect. 1013, only 
where a dissenting opinion has been ex- 
pressed by a member of the ct. of appeal. 
upon a quertion which that ct. deems a 
queation of law & pursuant to its direc- 
tion.— Davis v. R., [1924] 4 D. L. RB. 
843: [1924]S. C. R. 522.—CAN. 


t li. ————.J-—R. Vv. Dr BERTOLI, ] 
8D. L. R. 193; [1997] 8. ¢. tore 
48 Can. Crim. Cas. 118.—CAN. 

a i. -+—R. v. Bo 
8 C. R. 481; 46 Can. Crim. Gas’ leh 








a ij, —— -——.)--GURDITTA v. R 


Birch 5528. Add. Annotation :—Consd. R. v. 


Parkin 


(1928), 20 Cr. App. Rep. 173. 


{1927] 2 D. L. R. 577; [1927] S.C. R. 
R., 


a iii. Sy ee ee BaRRE v. 
{1927} 2D. L. R. 1097; [1927] 8. C. R. 
284 , 48 Can. Crim. Cas. 91.—CAN. 


a iv. -}~How.ey v. R.,. 
(1927) 3 D. L. R. 264; [1927] 8. C. R. 


629; 48 Can. Crim. Cas. 139.—CAN. 

av.---— ———.J-—- CARDINAL v. R., 
(1927) 4D. L. R. 325; [1927] S. C. R. 
641; 48-Can. Crim. Cas, 243.—CAN. 

a vi. —--~./-The general appellate 
jurisdiction of the Supreme Ct. of 
Canada is confined to civil matters ; to 
found an appeal to the ct. In any 
erfininal matter, resort must be bad to 
some special statutory provision 
enacted by the Dominion Parliament. 
Save for the special cuse provided for 
by sect. 1025 of the Criminal Code, the 
only right of appeal to the ct. in any 
criminal cause is that conferred by 
sect. 1023. For an appeal to come 
within sect. 1023, the conviction must 
have been affirmed by the ct. below & 
there must have been dissent by some 
momber thereof on a question of law.— 
STEINBERG v. R., [1931] 8. C. R. 421; 
4).L. KR. 8; 56 Can. C. C. 9.—CAN. 

a vii. -}-An appends from the 
judgment of Appellate Div. Ont. 
affirming applt.’s conviction for steal- 
ing was dismissed, on the ground that 
there was uo jurisdiction to hear the 
appeal, the questions raised, & on 
which there was dissent in the Appel- 
late Div., being all questions of fact, in 
regard to which there was no right of 
appeal to this ct. Assuming that the 
question whether there was any 
evidence to support a conviction should 
be deemed a question of law, yet the 
question whether the proper inference 
has been drawn by the trial judge from 
facts established in evidence, is not a 
question of law but one of fact.— 
GAUTHIER v. f., (1931) 8. C. R. 416; 4 
D.L. R. 582; 56 Can. C. C. 113.—CAN. 


a viii. ——— Conflict of judgments. }— 
Applt. was an insolvent trader & had 
heen convicted under sect. 417¢ Cr. C. 
for not having kept proper books of 
account. Application for leave to 
appeal under sect. 1025 Cr. C. was made 
on the ground that, inasmuch as 
sect. 417c Cr. C. was alleged to have 
been virtually abrogated id sect. 193 
of Bkpcy. Act subsequently enacted, 
the decision of the appellate ct. in 
affirming the conviction failed to apply 
the principle of law that a subsequent 
statutory enactment has the effect of 
ab ting an anterior enactment 
which is inconsistent with it; &, at the 
hearing, counsel for appct. cited three 
judgments which were alleged to be in 
conflict with the above decision :— 
Held: the application for leave to 
appeal sheuld be dismissed as the 
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judgments cited were not rendered 
‘“‘in a like case’ & by an “ other ct. 
of appeal’? within the provisions of 
sect. 1025 Cr. C.; they were not. in 
conflict with the deoision intended to 
he append from: the appellate ct. 
had clearly admitted the principle of 
law above cited ; but it had held that 
sect. 193 of the Bkpcy. Act was not 
inconsistent with the provisions of 
sect. 417¢ Cr. C.—LIERLING_ v, 
[1932] S.C. R. 101; [1932] 1 D. L. 
232 AN. 


een 


R., 
RK, 


a ix. —--~.}-—-The provisions 
of sect. 1025 of tbe Criminal Code, 
giving right of appeal to the Supreme 
Ct. of Canada, upon leave to appeal 
being granted, “‘if the judgment 
appealed from conflicts with the judg- 
ment of any other ct. of appeal,’’ 
must be taken to refer to cts. within 
the jurisdiction of the Dominion 
Parliament & not to cts. outside the 
Canadian territory.—ARcADI_ t. R., 
[1932] S.C. R. 1685; (1982) 2 D.L. RR. 
429.-—CAN. 

ax. Plea of autrefois conrict.} -- 
eR BALLARD, [193234 D. L. RK. 461. 


tes evereneee, 





00 i. Effect of repeal of pro- 
visions for stating case nending appeal.) 
—Where the judge reserved a 
case for the ct., but. before it came on 
for argument, the sects. of the Code 
allowing a stated case were repealed, 
& the ct. set asids the conviction 
& ordered a new trial:—Held: the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted 
but such rights must be determined 
under the old & not under the new 

rovisions of the Code, which were not 
hen in force.—R. v. TAYLOR & YOUNG 
(1924). 41 Can. Crim. Cas. 212; 56 
N. Ss. R. §00.—CAN. 

kk i. ——.J—R. v. COWRLL (Sask.) 
(1928), 50 Can. Crim. Cas. 381.—CAN. 

kk ii. ———.J—R. vr. Wieaines (N. B.) 
(1928), 50 Can. Crim. Cas. 193.—-CAN. 

kk ili. —-—~ Hvidence to support con- 
viction.}-——R. v. FLETCHER & PINEL 
(1930), 54 Can. C. C. 118.—CAN. 

sd. Jury illegally constituted~—Leave 
of Court of Appeal necessary.}-—R. v. 
Boak, (1925) 3 D. L. R. 887; [1925] 
<i, & B- 525; 44 Can. Crim. Cas. 218. 
| A. e 

se. After dismissal of information— 
Failure of informant to apnear.}]-—The 
right of appeal given by Criminal Code, 
s. 749, against the dismisea) of an 
information or complaint does not 
exist when the dismissal] ts due to the 
complainant’s or informant’s failure 





ST] 


to appear.—GHITTERMAN_v. RALPH 
(Bask.), [1928] 2 W. W. TR. 6381; 50 
Can. Crim. Cas. 282.—OAN. 


5528a. ——-_ In what 


Kilsby, [1931] 1 Ch. 546. 


5584. Add. Annotation :—Refd. R. v. Cope (1925) 


94 L. J. K. B. 662. 


55385. Add. Annotation :—Refd. 


(1927), 91 J. P. 184. 











5536b. 


evidence to establish it 


reduced.—R. v. CADWELL (1927), 20 Cr. App. 


Rep. 60, C. C. A. 


5542a. 
No. 5035a, ante. 





sf. Ohjection to transcript of evidence— 
Translation.}—-Part of the evidence on 
a charge of murder was given in Irish, 
which was tranalated into English, so 
that it might be understood by the 
judge, the jury, & others concerned 
in the case. This evidence was not 
offictally recorded in Irish as given, but 
ise § as it was translated into English, 
& objection to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for leave to Bppew (which had 
sbvest f been served) by including this 
objection :-—-Held: as it is not an 
essential requisite for the purpose of 
an application for leave to appeal to 
have a complete transcript or any 
transcript of the evidence before the 
ct., the ct., being satisfied that the 
transcript of the note of the 
interpreter’s rendering of the evidence 
was a completely accurate record 
& fully adequate for the purpose of 
disposing of the applications for leave 
to appeal, & having regard to all the 
facts, refused to allow the notices of 
application for leave to appeal to be 
amended.—A.-G. v. JOYCE, A.-G. 0, 
Watsn, [1929] [. R. 526.—IR. 


sg. To county court—Under Summary 
Convictions Act— Whether trial de novo.] 
—R, v. LAURIENTE (B. C.), [1928] 3 
W. W. R. 265.—CAN. 


5528 |. Certificate granted — Only 
where judge has doubt on case.}—The 
trial judge must have an opinion or 
belief of the fitness of the appeal upon 
questions of fact or mixed questions of 
law & fact involved ; the burden on 
him would a post, therefore, to be 

ter than if he were asked to grant 


eave to fe Nee v. PAYETTR, 
Dae aa ~112; (1924]3 W. W.R. 
63.—CAN. 





5528 ii. Form of certificate.}—A 
certificate stated norally that the 
case was a fit one for ap -——~Held : 
not such a certificate as 13 & 14 Geo. 5, 
c. 41, contemnplated.— R. v. ScoTr & 
WILLIAMSON (1924), 56 O. L. R. 825; 
48 Can. Crim. Cas. 364.-—CAN. 


5528 iii. Whether applicable to trial 
without a ade vw. Trews, [1926] | 
W. W. R. 821: 45 Can. Crim. Car. 
116; 22 Alta. L. R. 161.—CAN. 


sh. No formal conviction before court.] 
~—On an appeal from a etree con- 
viction under the Government Liquor 
pda R. 8. B. C. 1924, c. 146 :-——-Held : 
appit. was not deprived of his right to 


sey belies ate Pe v 
PARKIN (1928), 20 Or. App. Rep. 173, C. O. 


5582. Add. Annotation :—Refd. Re Pitts, Cox v’ 


-}~-The ct. will not review a 
summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence.—R. v. DEAN (1924), 18 
Cr. App. Rep. 133, C, 0. A. 

Annotations :—Refd. R. v. Cope (1925), 94 L. J. K. B. 662; 

R. v. Cadwell (1927), 20 Cr. App. Rep. 60. 

.]}—The machinery of Vagrancy 

Act, 1824 (c. 83), must not be used merely 

because a crime is suspected, but the legal 


Good defence in law. ]——R. v. GRIFFITHS, 


Vol. XIV.—Criminal Law. 


A. 


Cases 5528a-—5570b. 
v. LaMBerRr (1926), 19 


Cr. App. Rep. 131, 0. C. A. 


R. v. Smith, 


[1925] 1 K. B. 608. 


5550a. 





R. v. Teesdale 


-}+—R. v. SmitH, No. 1810b, ante. 

5554a. Order for payment of compensation—For- 
feiture Act, 1870 (c. 23), s. a eae is an 
appeal to the Ct. of Criminal Appeal against 


an order made under above sect., for the 


fails. Sentence 


C. C. A. 


appeal by tho fact that on the opening 
of the appeal no formal conviction had 
yet been drawn up & returned to the 
ct.; nor by the fact that the fine & 
costs {imposed by the magi-trate & 
paid by appit. had been remitted by 
the magistrate to a government depart- 
ment & were not in his possersion when 
the notice of appeal was served on him. 
—R. v. KaAMWaYy (B. C.), [1929] 3 
LP R. 165; 52 Can. Crim. Cas. 188. 


PART XIV. SECT. 1, SUB-SECT. 2. 


ai. -}~—Where it was for the trial 
judge to decide whether prisoner’s 
explanation could reasonably be true, 
& it was to be assumed from the fact 
of his finding prisoner guilty that he 
thought it could not reasonably be 
true, in which the ct. concurred :— 
Held: not the function of the ct. to 
Nat f the case.— ht. vr. CooKE (1923), 57 
N. e R, 362.—CAN. 

.sk. Meaning of conviction.}—A con- 
viction, at common law, in strictness, 
consists of verdict, judgment, & 
sentence. The word, however, is some- 
times used as meaning the verdict of a 
jury &, at other times, the sentence of 
the ct. Criminal dure Code uses 
the word in both senses. The meaning 
of the word “ conviction ” in sect. 
439 (&), in relation to a case like the 
present. limits the accused to impugning 
the judgment of the ct. which sen- 
tenced him.—SUPERINTENDENT & RE- 
MEMBRANCER OF LEGAL AFFAIRS, 
BENGAL v. JNANENDRA NATIY GHOSH 
(1929), I. L. R. 56 Cale. 1145.—IND. 


PART XIV. SECT. 1, SUB-SECT. 3. 


c i. What is—-Not sentence for 
rape.}—R. v. DE Youne, R. v. Lip- 
DIARD, R. v. DARLING (1927), 47 Can. 
Crim. Cas. 207 ; 60 O. L. R. 155.—-CAN. 

sl. Jurisdiction of Senos Court of 
Canada—?T7'o hear anpeatl from addition 
ito sentence by lower couri.}—There is 
no juriediction in the above ct. to 
entertain an appeal against an addition 
to aentence by appellate cts., as under 
Oriminal Code, s. 1024, the right of 
appeal is restricted to an appeal st 
the affirmance of a conviction.—GoLD- 
HAMMER 0. R., [1924] 3 D. L. R. 1009; 








am. Leave to appeal -—- Adequate 
reason must be RO eR. v. HARLTON 
a (1929), 52 Can. Crim. Cas. 310.— 


39 


payment of compensation by a person con- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, because by the sect. such compensa- 
tion constitutes & is enforceable as a judgment 
debt, & is therefore a ‘‘ sentence”? within 
Criminal Appeal Act, 1907 (c. 23), s. 21.— 
R. v. JONES, [1929] 1 K. B. 211; 98 L. J. 
K. B. 174; 
59; 28 Cox, C. C. 572, C. C. A. 

5570a. ———.]—R. v. MACWILLIAM (1928), 21 Cr. 
App. Rep. 31, C. 0. A. 

5570b. ———- Computation of time -Whether Sunday 
included.}]—For the purpose of the statutory 
notice of appeal Sunda 
R. v. GREVILLE (1929), 


140 L. T. 144; 21 Cr. App. Rep. 


is not a dies non.— 
1 Cr. App. Rep. 108, 


PART XIV. SECT. 2. 


5566 fi. Discretion o 
It is not the practice of the Ct. of 
Criminal Appeal to entertain any 
application for an extension of time, 
whether to apply to the trial judge for 
a certificate for leave to appeal, or to 
give notice of appeal, or to give notice. 
of application for leave to appeal, if 
uppct. does not, at the time of applying 
for such extension of time, show that 
he proposes to rely upon grounds of 
appeal, or grounds for applying for 
leave to appeal, which are grounds 
such as can be entertained by the ct. 
in the exercise of ite statutory juria- 
diction.—A.-G. wv. M‘GAaNnn, [1927] 
TI. R. 503.—IR. 


sn. Notice of appeal defective. )-— 
R. v. MOYLE (Ont.), (1927) 3 D. L. KR. 


so. Under Criminal Code, s. 750.}— 
R. v. NORMAN (Ont.) (1923), 49 Can. 
Crim. Cas. 405.—CAN. 


R. vo. FRASER (P. FB. I.), 
- 803; 49 Can. Crim. 





court. }— 





sp. ———, }J— ° 
[1928] 1 D. L. R 
Cas. 189.—CAN. 


sq. ———)]—R. v. WENN (Ont) 
(1928), 49 Can. Crim, Cas. 401.— CAN. 


sx. Under Criminal Code, a. 750 (b), }-— 
R. vw. BOUTILIER (N. 8S.) (1928), 50 
Can. Crim. Cas. 186.—CAN. 


f 1. Want of means.)—On 
an application for an extension of 
time within which to appeal, which 
was not made until six months after 
conviction :—Hcld : (1) want of means 
was not a sufficient ground on which 
to bage the application; & (2) in view 
of the delay in applying. very 
exceptional circumstances would have 
to be established before the ct. would 
be justified in granting the appiica- 
tion.— R. v. SUNDERLAND & SUNDER- 
EaND (1927), 28 8S. R. N. S. W. 26.— 


f ii. ——-_ After removal to pent- 
tentiary — Special reasons must be 
shown.|—R. v. Scorr, [1929] 1 D. L. BR. 
842; 1 W. W. R. 320; 51 Can. Crim. 
Cas. 104; 24 Alta. L. R. 42.—~ CAN, 


st. old anes ibe or—T'o whom made.) 
~—-When the Ct. of Appeal is sitting an 
application under sect. 1018 (2) of 
the Crimina] Code for an extension of 
the time for an appeal should be made 
to the ct. & not to a judge thereof in 
Chambers.——R. v. Harry Cuow (B. C.), 


Cases §6572—5648a. 


5572. Add. Annotation even R. v. Porter (1927), 
20 Or. App. Rep. 5 

5574a. —_—— Lee must be informed at 
earliest possible moment.}— When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment.—R. v. Hopea- 
SON (1924), 18 Cr. App. Rep. 7, C. C. A. 

5577a. —— —-— —Substantial particulars 
of misdirection, & ‘of any other objections to 
the summing up, rust be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal.—R. v. 
CAIRNS (1927), 43 T. L. Rt. 455; 20 Cr. App. 
Rep. 44, 0. C. A. 

5577b. Supplementary grounds — When 
allowed.|—R. v. Porter, No. 3137a, ante. 


5579. Add. Annotation :—Consd. R. v. Van Dyn 
(1932), 23 Cr. App. Rep. 150. 

5581a. -}—Only in special circumstances will 
the ct. allow the abandonment of a with- 
drawal of a notice of appeal.—R. v. VAN 
Dyn (1932), 76 Sol. Jo. 112; 23 Cr. App. 
Rep. 150, C. C. A. 

5585. Add. Annotation :—Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 

5585a,. ——-.}+—An appit. may only in exceptional 
circumstances consent by counsel to be 
absent.—R. v. THompson (1925), 18 Cr. 
App. Rep. 167, C. C. A. 

5595a. Appellant not entitled to be heard—When 
represented by counsel.J—It. v. CHuNG YI 
MrAo (1928), 21 Or. App. Rep. 66, C. C. A. 

5595b. No argument heard—Appeal pro forma as 
condition precedent to appeal to House of 
Lords. ]J—-Ii. — INMAN (1929), 21 Cr. App. Rep. 
159, C. CL. A 

5596a. Official transcript of judgment at trial— 
How far binding.]—The ct. is bound by the 
official transcript of a judgment of the trial 
ct., inthe absence of evidence of error therein. 
—R. v. MARTIN (1927), 20 Cr. App. Rep. 
103, C. C. A. 

5604. Add. Annotation :—-Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55. 

5605. Add. Annotation :—Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 

5605a. Application to three judges——Reference to 
larger court.J/—R. v. CHAPMAN (1931), 23 
Cr. App. Rep. 45, C. C. A. 

5607a. -+}~In each of the following cases— 
(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a risoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation; (4) a prisoner undcr con- 
current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 




















PART XIV. SECT. 8. 


5572 iii, —— ——.J—te Rh. v. 550. L. RS 
LEBLANC, (1928] 1 D. L, ae 539; 49 5630 vi. nese 
Can. Crim. Cas. 136.-—-CA 44 Can. Crim. Cas. 305.— 


PART XIV. SECT. 5, SUB-SECT. 1.—A. 








R. vw. DE gel pet L. R. 496; 


PART XIV. SECT. 5, SUB-SECT. 2.—A. 


ENGLISH AND Empire Digest SUPPLEMENT. 


who appeals only against a sentence con- 
secutive thereon—the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), s. 14, & should be treated as such 
pending ‘the determination of his a peal.— 
R. v. Ross, R. v. Friend, R. v. BEATTIE, 
R. v. LLEWELLYN, R. v. YOUNG (1924), 131 
L. T. 26; 88 J. P. 90; 40 T. L. BR. 617; 


27 Cox, C. C. 615; 18 Cr. App. Rep. 55, 
C.C. A. 
5616a. ——— —_--.]—In a proper case, especially 


with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such.—R. v. TOWERS 
(1929), 21 Or. App. Rep. 74, C. OC, A. 

5624a. ~}+~Where an application has 
been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence.— 
R. v. SYKES (1930), 22 Cr. App. Rep. 84, 
C.C. A. 

5628a. 








Consecutive sentences—One quashed. ] 
—(1) When consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow the 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished.— 


a Pi as (1930), 22 Cr. App. Rep. 85, 
5628b. ——— Fresh evidence heard—Appeal dis- 


missed.J— R. v. Mepcrarr (1931), 23 Cr. 
App. Rep. 116, C. C. A. 

5628c. ——— Sentence of penal servitude—Sentence 
of preventive detention set aside.J—-R. v. 
ha aa (1931), 23 Cr. App. Rep. 125, 

C. A. 

5629a. Sentence runs from session In which con- 
victed—Although passed in later forgery Ae 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed.—R. v. ROBERTS 
(1929), 21 Or. App. Rep. 69, C. C. A. 

5629b. ——— No power to antedate beyond com- 
mencement of sessions.]— Sentence cannot 
be antedated beyond the first day of the 
sessions in which it is inflicted.—R. v. 
ie aera (1929), 21 Cr. App. Rep. 164, 


5629c..——- -——.] —- The ct. below cannot ante- 
date a sentence before the first day of the 
sessions. —R. v. HATcH (1930), 22 Cr. App. 
Rep. 83, C. C. A. 

5629d. Sentence ordered to run from passing of 
sentence—Abnormal delay in preparing trans- 
scripts for court.|—R. v. MEYRICE, R. wv. 
RIBuFsI (1929), as reported in 21 Cr. App. 
Rep. 94, 0. 0. A. 

5643a. 
post. 


-}--R. vw. TURKINGTON, No. 5965a, 





judge a doubt whether accused waa 
hen, on account of insanity, ca re 
of conducting his defence; 

point was not brought to the stettice 
of the the — iy unatanl Ge & oo course pre- 


8, 967, was 
not pipe ed :—Held _" 


naa y (1924), 
CAN 


6 omission 


eee ie -+—The ct. rari, Re 6666 {. Insanity.}-—At the trial of counsel ought not to deprive accused 
is not. Page tiell na in weighing of accused for murder there was, in the * Begg te ht given him oys the sect. & 
Probabilities & substituting its ayiow ct.’a opinion, evidence which, the —R. WILLIAMS, 
or that of the jury, to which the oint Roce taken, would of necessity (faves 1 1D. L. RR. 843; 50 Can. Crim. 
greatest weight must still be given.— ave raised in the mind of the trial as, £30; 63 O. L. R. 191.—CAN. 
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5678a, ——— -——.}—The ct. will, if it thinks fit, 
hear a plea of insanity even though it was 
not raised at the trial._—R. v. CANHAM (1925), 
18 Cr. App. Rep. 1638, 0. 0. A. 


PART XIV. SECT. 5, SUB-SECT. 2.—C. 


sb, Orjection to coaviction il Mi dd 
of defect in . information 
BoOvUuritLrer (N. g, ) (1928), 50 Gan. yey 
Cas. 186.—CAN. 


PART XIV. SECT. 5, SUB-SEOT. 8. 


fi. -—— What amounts to.}—Tho 
trial judge prepared, two or threo 
months after the trial, a ccrtificato 
containing a number of statoments 
made by him in answer to a corre- 
spe onding number of objections to his 
arge which formed the grounds of 
appeal & stating, according to his 
ceooliectiqn:, that er fact his direction 
he 1 A gan the contrary of that 
Held: such ccitificate of 

the, me Bh judge was not a report within 
iminal Code: it did not 

eos fe judge’s “ notes ‘of the trial ” 
nor was it a *“‘ report giving bis opinion 
upon the caso or upon any point recs 
in the case.”—HaRron v. R., [1930] 
8.0. R. 194; 2D. L. R. 9445; 53 Can. 
Cc. Cc. 154; revsg. 47 Que. K. B. 371.— 


PART XIV. SECT. 6, SUB-SECT. 1. 


sd. In Treland.}—Practice & pro- 
cedure, as to applications to allow fresh 
evidence on appeal, luid down by the 
Ct. of ae Appeal.— A.-G._v. 
M‘GANN, (1927] I. R. 503.—M. 


PART XIV. SECT. 6, SUB-SECT. 2. 


sf. Conviction improper—-Claim to 
substitute sentence for leaser offence— 
Leave hs, obtain further evidence—Con- 
fined to lesser offence.}—Where on an 
appeal from a conviction for unlaw- 
'y having carnal knowledge of a 
girl 14 yeara of age, it appeared that 
the accused had not been properly 
convicted, but there being no majority 
of the ct. in favour of directing a new 
trial, the Crown asked tho ct. to pro- 
ceed under Criminal Code, s. 1916 (2), 
& substitute a sentence for indecent 
assault, whereupon the  accused’s 
counsel! moved for leave to obtain & 
present new evidence from one Z., 
who would have been a compellable 
witness at the trial :-—ZJ/eld : such leave 
should be granted, the additional 
evidence to be confined to the charge 
of indecent assault, & the hearing of 
the appeal should stand over until 
further order, &. in the meantime, 
the evidence of said witness should bo 
taken before the registrar of the 
Supreme Ct. & forwarded by him to 
me registrar of the Ct. of Appeal.— 
KR. v. SHUMARIN (B. C.), at 28) 1 
W. W. R. 300.—CAN. 


PART XIV. SECT. 6, SUB-SECT. 3. 
§740 iii. .-—An application must 
be refused, where the person whom it 
was s0ug ht to call had been present in 
ct. at the time of the trial & pavailable 
to be called by accused or his counsel 





if they desired to do s0.—R. v. CRONAN 
(1924), 41 Can. Crim. Cas. 320; 57 
N. 8. R. 25.—OAN. 


5766 ii. ——~.}—-The defence having 
been permitted for the purp urpose of 
securing a new trial to read the affidavit 
of one who it contended should have 
been called as a witness by tne prose- 
cution :—Held: the omission to cal} 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of it, as to warrant ’ new t aes v. 
GALLAGHER, ban . cL. R. 1089; 
3 W., R. 857.—CAN. 


5766 6 itl. ——.}—-R. v. CHow KEE 
(1929), 42 B. CG. « 67.—CAN. 


st. No ortunity of cross-examining 
tet at trial. 


former witness }— 
R. v. VYE (1085), 44 Can. Crim. Cas. 
249; (1925 W. R. 100.—CAN. 


Vol. XIV.—Criminal Law. 


ane S. P. R. v. Hatos & Surry (1928), 20 Cr. 
App. Rep. 181, 0. 0. A. 

5783a. Not evidence of appellant.]—R. v. Mrep- 

CRAFT (1931), 23 Cr. App. Rep. 116, C. C. A. 


PART XIV. SECT. 6, SUB-SECT. 4, 


sv. Evidence matcrial d: relevant to 
show verdict wrong.J—-The purpose of 
the ct. in allowing applt. to lead 
additional evidence under Criminal 
Appeal (Seotland) Act, 1926, a. 6 (b), 
is to give him an opportunity of show- 
ing that the verdict was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result.— 
SLATER v. D1.M. Apvooats, [1928] 
8. C. (J.) 94.—SCOT. 


PART XIV. SECT. 6, SUB-SECT. 5. 
m. Read now ‘* 5798 i.”" 


meee ee eee 


5793 e}—RH. HUBLEY 
(19254), 57 N.S, R. 537 CAN. 

5793 iil. ——— Zvidence not alee 
patible with evidence at trial.J—R 
ao (1930), 54 Can. C. O. 211.—~ 


PART XIV. SECT. 7, SUB-SECT. 1. 


p f. Criminal Ap ppeu (Scotland) 
dd, 1926 (c. 15).]-—-The of Criminal 
Appeal is not a ct. of review in the 
sense in which that term is used in 
civil procedure; it cannot upset a 
verdict merely because it disagrees with 
the view either of the evidence or of 
the credibility of the witnesses on 
which {if proceeded ; it cannot interfere 
unless it thinks the verdict unreason- 
able. ‘he test of unreasonablencss 
is similar to that uppHed to verdicts 
obtained in civil jury trials, viz., was 
the verdict so flagrantly wrong that no 
reasonable jury, actin ng honestly under 
Wenn ceotege N eould have given it.— 





a v. H.M. ADVOCATE, [1927] 
C. (J.) 92.—SCOT. 
ii. Held: an appellate 





ah could not, under Criminal Code, 
s. 1016 (2), substitute for the con- 
viction under gs. 405 a conviction under 
8. 406.—R. v. LeROUX, (1928) 3 
D. L. R. 688: 50 Can. Crim. Cas. 52: 
620. L. ht. ane —CAN. 

p iii. pp pit. was tried for 
murder by teat onally causing the 
death of another native. He was con- 
victed by the Additional Sessions jud: 
& four assessors of culpable homicide 
not amounting to murder, & was 
sentenced toa term of rigorous imprison- 
ment. The Govt. applied for a revision 
of the judgment, & the High Ct. altered 
the conviction to one of murder & 
sentenced the applt. to death :—/Zeld : 
on an application for revision, as dis- 
iaguishe from ap appeal, the High 
Court had no jurisdiction to convert 
the finding of an acquittal of murder 
futo one of conviction & to sentence 
the man to deoath.—KISHAN SINGH v. 
ene 441. L. R. 690, P. C— 


p iv. -J—R. v. Riwmy (1930), 53 
— c C. 196.—CAN. 


——.J—-R.  v. 
(1929), 1 M. P. R. 277.—CA 
gi. ——.}—On an a ait from a 
Sonviction for theft, based on tho 
gronnd thot a statement made b ue 
trinl judge when imposing sen 
indicated that he entertained aaa 
able doubt of the accused’s guilt :— 
Held: taking the judgment as a wholo, 
tho contention could not be supported, 
& the appeal should be dismissed.—R. 
v. WALKER, {1931] 1 W. W. R. 584; 55 
Can.C. C. 102; 25 Alta. L. R. 336. —CAN, 
bi. ——-.}—Deft. was tried on an 
indictment charging commission of an 
offenoe & was convicted of an “ attempt 
to commit * that offence :—Held : the 
evidence was sufficient to sustain the 
verdict, & his EYE erik pet tee: 


bil. ——.J—~ Where accused is 


4] 








FA aaa 


Cases 5678a—5783a. 


caarged with having committed a crime 
at a named place in a named county & 
province, & a place with such name fs 
referred to in the evidence at the trial, 
the fact that there is nothing in tho 
evidence to show that the place is 
within such county or province:—Held : 
not such an rss ape es to give ground 
for an appea).— R. ata {1925} 
1D. 1L. iL pila; ;: (192413 WW . Rh. 863. 
—CAN. 


b ii. -J~Where the Crown’s 
eee was founded on the evidence of a 
7 oans child, who contradicted 
ere on the vital point in the trial, & 
on several minor matters :—Held: a 
conviction founded on such evidence 
could not be sustained.—R. v. GrRony 
(1925), 34 B. C. R. 554.—CAN. 
biv. ———.}-——R. v. McKenzie (1926), 
58 Ne 3. R. 464. CAN, 
bv. ——.]—Findings of the ct. or a 
jury on questions of fact are only to be 
ret aside where the findings are obvi- 
ously & palpably wrong, or are un- 
reasonable & cannot be supported by 
the evidence.—R. v. M. (1926), 46 Can. 
Crim. Sa 80; a N.S. R. 512.—CAN., 








b a eal dismissed.— 
R. v. “DAvIDaGN | (1 6), 47 Can. Crim. 
Cas. 80; 59 N.S. R. 179.—CAN. 

b vil. nosy (1040), 4% archer — 
R. v. NICHOLSON : Can. Crim. 
Cas. 113; 59 N. sae, —CAN. 


Rn. v. Hapnapd (1937), 47 Can. Crim. 
Cus. 163; 59 N. S. R. 187.—CAN., 


b ix. .)—Cireumstances in which 
an appeal against a conviction for 
forgery, by making Iinterlineations in 
a document, was allowed.—kh.  »v, 
ZAEREBKO (Sask.) (1927), 48 Can. Crim. 
Cas. 87.—--CAN 


b x. Far riance between evidence 
d& charge—As to dale of offence.}— 
Conviction quashed. ve wv Daviks 
(Alta.), [1927] 2 W. R. 605; 49 
or hui Cas. 86.— CAN. 


-}—The Ct. of Criminal 
Appeal quashed a verdict & sentence, 
ero the evidence was defective in 
ome important respects, & tbe evi- 
dence, such as it was, was not presented 
to the jury in such a way as to bring 
sufficiently clearly before them the 
que one they had to determine.— 
v. SMITH, [1927] I. R. 564.—IR. 














b xii. .J—If the evidence is 
sufficient to justify 8% conviction, & 
the jury are properly directed, the Ct. 
of Appeal cannot interferc with their 
verdlet because in the opinion of the 
presiding judge it is based on evidence 
which was untrustworthy & ought not 
to have porn accepted.— 1. v, Tomas 
eee leet 8s. R. IN. S. W. 490; 45 
N. tY. N. 146.—AUS. 

es ae may reduce 
Although no appeal from sentence.j}— 

v. MUSGRAVE Lae S.) (1928), 46 
Can. Crim. Cas. 45. —CAN. 

sv. Non-indictable offence tried as 
indictable offence.J-——R. v. THOMPSON, 
(19281 4D. L. R. 859; 50 Can. Crim. 
Cas. 183; 62 0. L. R. 610.—CAN, 
sw. Conviction not in form required 
by Act—Omission of order for forfeiture. | 
—Deft. was convicted by a district 
justice of an offence under Fisheries 
Act, 1924, but the district justice 
omitted to order a forfeiture of the fish 
as reqnired by the Act:—Held: the 
omission invalidated the conviction. — 
TANGNEY v. DISTRICT ade FOR 
roe oF KERRY, [1928] I. R. $58.— 

a Interference with jury — Com- 

ital for contempt—Prisoner not Roy u- 
ticed.)—R.  v. pe (193 
or Pp. R. 400.—CAN 


Cases 5800a—5868a. ENauisH AND Empire Dicust SUPPLEMENT. 


5800a. Conflicting medical views.}—The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal.—R. v. 
THORNE (1925), 69 Sol. Jo. 493; 18 Cr. 
App. Rep. 186, C. C. A. 

5802a. Unsatisfactory identification.]|—Conviction 
quashed.—R. v. Hirowcock (1926), 19 Cr. 
App. Rep. 181,C.0. A 

5802b. Photograph of accused published in news- 
paper.|—R. v. Morrison (1911), 6 Cr. App. 
Rep. 159, C. C. A. 

5802c. Insanity ——Supervening after ‘trial.]—R. 
v. DRISCOLL & mea (1928), 20 Cr. App. 
Rep. 161, C.0. A 

5805. Add. Annelndon :—Refd. R. v. 
(1930), 22 Cr. App. Rep. 180. 

5806a. Indictment alleging offence under 
repealed section of statute.}—Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Crimina] Appeal will quash the conviction. 
—R. v. TayLor (1924), 93 L. J. K. B. 912; 
88 J.P.152; 40 T. L. R. 836; 69 Sol. Jo. 12; 22 
L. G. R. 681; 18 Cr. App. Rep. 105, C. C. A. 

5816a. J—Ifa judge has distinctly reached the 
pone that the case against a deft. is 
merely one of suspicion, he ought to with- 
draw it from the jury.—R. v. JOHNSON 
(1928), 21 Cr. App. Rep. 66, C. C. A. 

5816b. -}+—If the ct. is of opinion that at the 
close of the case for the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such evidence from the 
defence, quash a conviction.—R. v. Hocu- 
GLICK (1929), 21 Cr. App. Rep. 161, C. C. A. 

5840a. —— .J|—R. v. DANIELS (1927), 20 Cr. 
App. Rep. 127, C. C. A. 


5840b. -}—Conviction quashed on the 
ground of there being no evidence of guilt.— 


Friend 




















viction founded on mere suspicion.—R. v. 
WALLACE (1981), 75 Sol. Jo. 459; 28 Cr. 
App. Rep. 32, C. C. A. 


5840d. -}—There ought not to be a con- 
viction when the evidence is equally con- 
sistent with innocence & guilt.—R. v. Boox- 
BINDER (1931), 23 Cr. App. Rep. 59, ©. O. A. 


5840e. -——— -J—R. v. CaRTER (1931), 23 Cr. 
App. Rep. 101, C. OA A. 


5850. Add. Annotation :—Refd. R. v. Rice (1927), 
20 Or. App. Rep. 21. 


5§850a. |—The exercise of the juris- 
diction under Oriminal Appeal Act, 1907 
(c. 23), 8. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the dude who tried it.—R. v. 
Rice (1927), 20 pp. Rep. 21, C. 0. A. 

Annotation :—Refd. R. v. Davidson (1927), 20 Cr. App. Rep. 66, 


-J—R. v. Davirpson, No. 8129b, 




















5855a. Conviction of one co-defendant quashed— 
Quashing conviction of other co-defendant. ]|— 
As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the other will be quashed.—R. v. 
HILLMAN (19381), 23 Cr. App. Rep. 53, C. C. A. 


6856a. .}—R. v. RicHARDS, No. 6230a, post. 


5856b. -. ]—Conviction quashed on the grounds 
of non-direction & of receipt of inadmissible 
evidence... v. HowartTuH (1926), 19 Cr. 
App. Rep. 102, C. C. A. 

5856c. ——-.]— R. v. Berry (1926), 19 Cr. App. 
Rep. 113, C. C. A. 

5858. Add. Annotation :—Consd. R. 
(1931), 23 Cr. App. Rep. 79. 


5863a. -}~-It is a misdirection, on a 
charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 





v Tidmarsh 








R. v. TauMAN (1931), 23 Cr. App. Rep. 44, stealing, which have not been established in 
C.C, A. evidence.—R. v. Hitu (1930), 22 Cr. App. 
§840c, ———- ——--—-.J~-The ct. will quash a con- Rep. 54, C. C. A. 
pee XIV. SECT. 7, SUB-SECT. 4, me L. R. 269; 50 Can. Crim. Oas. 381 ; 5843 ix. -——- ——--.]— May 
R, », BERGER, 30. L. R. 101.—CAN. (Sask.), (1927) 1 D. I. BR. 753; 47 
ry028) 2 D.L. R. 237; 43 Can. Crim ene oa RR, ede Cane Ori Cae. 118 ve. 
1.—CAN. 1926 1 W. W. R. 625; 52 Can. Crim sx. Conviction for offence not charged 


Cas. 72; 


~.}—Defts. were 5824 xi. 


oy vi. 
convicted of the offences of 





38 Man. L. R.144.—CAN. ~— in 





sara oe 


summons. |-— HALIFAX 
.}--Where on an O'CONNOR (1882), 15 'N. S. R. (3 R 


to defraui a city corpn. of money due 

to the corpn. for taxes:—Held:; an 
aterence of guilty knowledge or 
belief could not properly be drawn 
beyond all reasonable doubt. & with 
such degreo of certainty as would 
warrant the convictions, which were 
accordingly quashed. —R. v. EPSTEIN, 
Ii. v». WALKER, KR. v. SPERON (1925), 43 
Wan. Crim. Cas, 348; 560. L. R. 
587.—CAN. 


5824 vii. -J—Deft. was 
convicted of rape:—ZI/eld: having 
regard to the evidence, the verdict was 
unreasonable & could not be supported 
& must be set aside.—R. v. HUBLEY 
(1925), 58 N. S. R. 113.—OCAN. 


5824 vill, -——— ——.}—R 
Sing CHow (B. ae (1927), 43 Con 
Crim. Cas. 144.—C 


5824 ix. _}-Held: a 
finding that deft., while intoxicated, 
was in charge of a motor-vehicle, did 
not justify a conviction for driving 
while intoxicated, nor could deft. be 
convicted of the alternative offences, 
for here Code, s. 285 (4), cannot 
app apply to @ vehicle which is out of eg 

on & cannot be operated Lo 
own power.—kK. v. Hiaatns, [1929] 1 











oe 


appeal from a conviction by a judge 
without a jury it was apparent that the 
evidence of one or both of the two 
witnesses for the Crown was perjured 
& in direct conflict with that of two of 
the defence witnesses, one of whom at 
least wax a completely disinterested 
witness :—Held: the charge had not 
been proved bey ond a reasonable 
doubt & the anvisHOn was quashed.— 

.v. Smrtn, (1929) 3 W. W. R. 387; 1 
D. L. R. 605 5 anys C. C. 174; 38 
a L. R. 325.—CA 





—_—— 4 ridence m- 
rie only.J-—~R. v. YORK YUEN (( ‘Out 
(1929), 52 Can. Crim. Cas. 300.—-CAN. 
Jj Criminal Code, 1927, 
1014. }—On an appeal from a con- 
viction for murder, held that the case 
fell within sect. 1014 of the Criminal 
Code in that the verdict was one which 
could not be supported by the evidence, 
&, aeretore must be set aside. There 
bein uestion of a new trial) or a 
verd ce Fs manslaughter, anne con- 

viction was quas v, NAHBIR 
RINE: [1931] 2 W. Ww. R. 604 ; 56 
Can. C. C, 225; 39 Man. L. R. 509.—— 
———.J)—R. v. NICHOL- 


AN. 

6848 viii, 

AON ee as Can. Crim. Cas. 113; 
§9 N. 8. R 3.—CAN. 
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& G.) 190.——CAN. 


PART XIV. SECT. 7, SUB-SECT. 5. 
5856 vii a. S. P. R. v. CAIN CHONG 
(1921), 29 B. Cc. R. hee ee 


6856 xvi. ——-——.}——-R 

Pee 2 DL RK, 873 ; ole id 
W. W. R. 957; 47 i 

319; 21 Sask. L. R. 448.-—C 
s (p. 522) i. —— i enlenkes at 


former trial— Prosecution for perjury. J 

Tho ct. can take into conuiderat on 
circumstances & irregularities as to evi- 
dence, which occurred not at the trial, 
the verdict at which is in appeal, but 
at a former trial where the perjury for 
which accused hua been convicted was 
erese’ to have been Sou tee — 
R. CEO LENAKI, (1924) 1 W. W. R. 
89: 41 oe sarap Cas. fob WOAN 4 


e (p. 523) ——, }-~R, 
BaRoLay Ont. (1020), 52 52 Can. Crim. 


a 524) 4. _—~~ Evidence of p revious 
bad character.J|—CaagsiDyY v. R., Prost} 
can. I. R. 192; 56 Can. C, C. 104.-~ 

N 


A 
ty 1. ——— Admission of con- 
® AD. 2 ud —R. v. Bar- 


caston—. ice. }— 
ora, (198 11930] € L. R. 489; 52 Oan. 


4,—CA 


6867. Add. Annotation :—Distd. R. v. King (1927), 
20 Or. App. Rep. 158. 





§870a. —— cont nous quashed on the 
pround of evidence of previous convictions 
aving been wrongly admitted.—R. . v. 


GRAHAM, R. v. ANDERSON (1924), 18 Or. 
App. Rep. 8, 0. O. A. 

5870b. ——- ———.]—-R. v. Kina (1927), 20 Cr. 
App. Rep. 158, 0. C. A. 

5870c. —-—- ———- Disclosed by prisoner.]—R. v. 
GUERIN, Na. 2840a, ante. 

6870d. ——— Evidence of bad character.J—R. v. 

ne, No. “**" — * 
5878a. ———- ——.]}—R.. v. HASLAM, No. 2839a, ante. 


5878b. ——— Evidence by witnesses on abandoned 
charge. ]|—R. v. DUNNICO (1931), 23 Cr. App. 
Rep. 77, C. 0. A. 

5877a. -}—R. v. Hommr (1926), 19 Cr. 
App. Rep. 118, C.C. A. 


5884. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926]2 K. B. 278. 


5887. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632; R. ». McLean (1926), 
134 L. T. 640; R. v. Pollinger (1930), 22 
Cr. App. Rep. 75. 


5906. Add. Annotation :—Consd. R. v. Baldwin 
(1925), 183 L. T. 191. 

5910a. -—(1) Rejection of evidence 
legally admissible may be ground for quash- 
ing a conviction. (2) The prosecution, 
semble, should put in at the trial all docu- 
ments put in below.—R. v. Tuomas (1931), 
23 Cr. App. Rep. 36, C. C. A. 


5915a. ——-.}—-An inadequate summing up 
may be a ground for quashing a conviction.— 
R. v. BREED (1931), 22 Cr. App. Rep. 166, 
C.C. A. 

5926a. ———.]—R. v. Howarta, No. 5856b, ante. 


5927a. - -]—Where the defence is an 
ali, the jury must be pointedly directed on 
the identification.—R. v. PHILLIPS (1924), 
89 J. P.16; 41 T.L. R. 190; 18 Cr. App. Rep. 
151, C. C. A. 

5927b. Direction as to time.|—R. v. Smrru, 
No. 6066a, post. 

5927¢. -}-Where an alibi is set up as a 
defence, the jury must be directed that if it 





Ce 























PART XIV. SECT. 7, SUB-SECT. 6. 


strongest evidence in favour of accused, 
viz., M.’s appearance after coming out 


Vol. XIV.—Criminal Law. Cases 586'7—598S8c. 


fails they must consider the facts of the case 
on their merits.—R. v. CHEw (1926), 19 Cr. 
App. Rep. 73, ©. C. A. 


5927d. Contradictory statements by sole witness to 
identity.|—Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact.—R. v. MoLock1iin (1930), 22 Cr. 
App. Rep. 138, C. C. A. 


5929a. -}+—When in a trial for larceny 
asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not.—R. v. JONES 
(1925), 19 Cr. App. Rep. 39, C. C. A. 


59382a. ——— By bailee—Intent to defraud.}—R. v. 
Moore, No. 3007a, ante. 


5932b. Shopbreaking.]——-On an _ indictment 
for shopbreaking & larceny the jury should 
be informed of the various verdicts open to 
them on the evidence.—-R. v. NEVILLE (1931), 
22 Cr. App. Rep. 163, C. C. A. 


5932c. Breaking & entering—-Breaking.|—R. v. 
LuLoyD, No. 2839b, ante. 


5932d. -}—On an indictment charging 
breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this point.—R. v. BRIERLEY 
(1924), 18 Cr. App. Rep. 136, 0. ©. A. 


5934. Add. Annotation :—Folld. R. v. Smith (1931). 
22 Cr. App. Rep. 180. 


5938. Add. Annotation :—Folid. R.v. Smith (1931), 
22 Cr. App. Rep. 180. 


5938a. -}—The gist of the crime of 
obtaining by false pretences is an intent to 
defraud: direction on this point must be 
clear.—R. v. RENTON (1925), 19 Cr. App. 
Rep. 33, C. C. A. 


5938b. —.}+—On a charge of obtaining 
by false pretences there must be a direction 
on the issue of intent.—R. v. Kay (1925), 19 
Cr. App. Rep. 42, C. ©. A. 


5938c. ~-}—On an indictment for obtain- 
ing by false pretences the jury must be 
explicitly charged that they should not 
convict unless they find an “intent to 
defraud,” the legal purport of which should, 
except in the clearest cases, be indicated.— 
































amounted to misdirection :—Held : 


since even had the judge placed the 


6909 i. Conviction quashed—Evidence 
for defence excluded.}—WINNING _ v. 
TORRANCE, [1928] S. C. (J.) 79.—SCOT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 


a i. oe ai ——.]-—R. Vv. AVERILL, 
[1927] 2 W. W. R. 310; ‘ 


a il. —— }-R. v. COOPER 
(Ont.), [1927] 4 D. L. R. 1093; 49 
Can. Crim. Cas. 87.—CAN. 





5920 fii. —-——~.}—Accused & one M. 
left a room in an hotel together, both 
intoxicated. On reac the rotunda 
of the hotel M. said to the ht clerk 
‘IT got hit in the eye, but the other 
fellow got worse than I did,” & the 
clerk saw that there was blood on both 
of M.’s hands. Immediately after 
they had left the hotel, a third man, 
who came to the hotel with them, was 
found dead & in a battered condition 
in the room they had left. On appeal 
from eae Pesca yo a accused for 
manslaughter :-~Held : there was non- 
direction amounting to misdirection 
in the charge of the Sudge, to the jury, 
the result of which was that the 


of the room & his statement of his 
actions, was not submitted to the 
jury’s consideration as it ought, & 
there should be a new trial.—R. v. 
NICHOLSON (1927), 49 Can. Crim. Cas. 
228; 39 B. C. R. 264.—CAN. 

5920 iv. .}—An indictment was 

resented against three accused persons 

or breaking & entering & for stealing. 
The trial judge left the case to the 
jury as being one of breaking & 
entering only, & did not point out to 
the jury that it was, under a] 
Code, s. 575, open to the jury to find 
the prisoners, or some of them, guilty 
of stealing :—-lield : this omiasion was 
Se eer utes to, aOR 

age Q CO.—— kr. VU. H ® 
GREALEY & PLINT, [1928] St. R. Qd. 
246; 22 Q. J. P. 108.—AUS. 

5920 v. .}——-On an appeal from 
@ conviction on a trial for perjury on 
which an interpreter had been em- 

loyed it was contended that the Judge 
n his charge to the jury had failed to 
refer to the fact that objection had 
been taken by the defence co to 
the ability of the interpreter, & it was 
contended that this non-direction 
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matter before the jury they could not, 
as reasonable imen, have concluded 
otherwise than that the interpreter was 
well qualified & had translated the 
accused’s answers correctly, the objec- 
tion could not be sustained.—R. v. 
VERIGIN (No. 2), [1932] 2 W. W. R. 
491.—CAN. 

sy. Direction alleged to be unfair.j— 
R. v. Hum KING, [1928] 2 D. L. R. 
687; 49 Can. m. Oas. 174; 60 
N. 8. R. 5.—CAN, 


sz. Failure to direct jury how to view 
circumstantial evi --—R. v. THt- 
BEAULT, Hees 3D. L. R. 312; 68 
n. 8} C. 17 ; 1 M. P, R. 345,— 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b) 


sb. Bigamy— Felonious intent.) — 
Where the trial judge directed the jury 
that if accused intended to be married 
a second time, his first wife being 
alive to hia knowledge & the first 
marriage being a lawful marriage, there 
was felonious intent:—Heid: this 
direction was right.—R. v. KENNEDY 
{1923] Ss. A. S. . 183.—-AUS., 


Cases 5988e—6047a. 
R. », Sore (1931), 22 Cr. App. Rep. 180, 


59388d. —— -]—It is a misdirection to suggest 
that evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to defraud is ‘‘ subsidiary ”’ to the real 
issue, even though that evidence per se does 
not constitute a defence.—R. v. PickuP 
(1931), 22 Cr. App. Rep. 186, C. C. A. 

5938e. - -J]—It depends on the circum- 
stances of each case whether a jury must be 
expressly directed that an intent to defraud 
is an essential ingredient of the offence.—R. 
v. Moss (1931), 23 Cr. App. Rep. 1382, C. C. A. 

















5939a. --+—-R. v. NEWBERY & ELMAN, 
No. 3165g, ante. 
5943a. ——— Larceny.}—On a charge of knowingly 


receiving stolen goods it is imperative that 
the jury should be directed that the larceny 
implied must be proved.—R. v. McGuire 
(1930), 22 Cr. App. Rep. 31, C. C. A. 

50438b. —-—— *‘For & on account of ’’ person 
defrauded. }— On an indictment for fraudulent 
conversion the jury must be directed on the 
question whether what was received by deft. 
was ‘for & on account of ’’ the person(s) 
alleged to be defrauded.—R. v. BROWN 
(1931), 23 Cr. App. Rep. 18, C. C. A. 


5947. Add. Annotation :-—Consd. R. v. 
(1930), 143 L. T. 311. 
5947a. ——-.]}—R. v. Woops, No. 751b, ante. 


5947b. o}+—R. v. KILBRIDE (1931), 23 Cr. App. 
Rep. 12, C. C. A. 

5947c. Failure to distinguish larceny & obtaining 
credit by fraud.]—R. v. LEE, No. 5628a, ante. 

5959. Add. Annotations :—Consd. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

5965a. ~--—-(1) An alternative theory put 
forward by the defence which is consistent 
with the evidence ought not to be ignored in 
the summing-up & the ct. will consider it. 


Woods 
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A. (0). 





conviction.—_—-STEELE v. Q., 
D.L. R.175; [1924] 1 W. W. BR. 1146. 
—~-CAN 


EngiisH AND Empree Dicest SUPPLEMENT. 


(2) The ct. will not interfere with the 
findings of fact by a jury if they have been 
properly directed & could reasonably arrive 
at the verdict.—R. v. TuRKINGTON (1930), 

22 Cr. App. Rep. 91, 0. C. A. 
5965b. .}-—If a summing-up ignores evidence 
of a prisoner’s attempt to get honest work it 
may be quashed.—R. v. COUNTER (1931), 23 
Cr. ee Rep. 22, C. C, A. 


5976. Add Annotation :—Folld. R. v. Moore 
(1924), 18 Or. App. Rep. 29. 


5992a. ——.]——-R. v. TAVENER . Tosrrr (1928), 
21 Cr. App. Rep. 63, C. C. A 


5992b. ——.}+—A misdirection on a material fact 
is sufficient to invalidate conviction.—R. v. 
Davigs (1930), 22 Cr. App. Rep. 24,C.C. A. 

5992c. ———.]—-A definite mistake in a summing- 
up about the identification of a chattel 
charged in the indictment to have been 
stolen may be ground for quashing a con- 
viction.—R. v. BRIDGER (19380), 22 Cr. App. 
Rep. 21, C. C. A. 

6013. Add. Annotation :—Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 166. 

6034a. .J—R. v. Bricas, No. 4698a, ante. 

6084b. --——-.J—-A_ summing-up must distinguish 
clearly between the charge of larceny & that 
of knowingly receiving, &, if there is more 
than one deft., between their respective 
shares in the offences alleged.—R. v. EBBAGE 
(1930), 22 Cr. App. Rep. 50, C. C. A. 


6034c. -]—On an indictment against more 
than one person the summing-up must 
discriminate carefully the case against each 
deft.—R. v. BRown (1930), 22 Cr. App. Rep. 
139, C. C. A. 


6047a. Comment on failure to disclose defence at 
preliminary hearing.|—At the preliminary 
investigation of an indictable offence before 
a magistrate, at the close of the case for the 
prosecution, the formula prescribed by 











the right of private defence of the 
person, as ring on the facts act up, 
& to direct thelr attention to the polnt 


[1924] 4 





5948 vi. Whether ground for hing ° whether, & how far, accused was 
Deb, Wy fo8; 49 Gan, C Mette (1928],1 PART XIV. SECT. 7, SUB-SECT. 7.— justified in attacking deceased. in 
12h) SCR. 6 Pamir ia ade C. (b) i. order to prevent injury to himself :— 
t : 6019 iii. .l—Where homicide eld: 8 misdirection vitiating the 

aT ——.J—R. v. YOUNG was proved & waa not denied, but the trial.-—R. v, ASERUDDIN (1926), I. L. R, 

(18st) 3M. P. R. 221; 55 Can. C. C. defonce of temporary insanity caused 63 Cale. 980.—IND. 
372.—-CAN. bv intoxicating liquor was set up :— d if. RR v. DELL ’OSPRDALR, 
Held: the omission from the trial (192911 D. L. R. B92 : : Can. Crim, 


judge’ 8 charge of an Instruction that 


Cas. 117; 60 N.S. R. 336.—CAN. 


PART XIV. saa AS SUB-SECT. 7.— 
» a ° 


6006 v. .}—In direct- 
ing the jury, the judge =e them the 
impression that mere knowledge of the 
crime without any aiding or abettin: 
thereof was sufficient to make accuser 
&® principal offender :—Held: a — 
direction, & new trial ordered.—R. 
DuTcHaR, [1924] 4 D.L. R. 973. —_CAN. 


6016 iv. -}—It was con- 
tended that the Re e misdirected the 
jury in readj Oo them a sect. of the 
Criminal Code y nich had been repealed 
before the trial took place :—~JWeld: 
as the sect. in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, a 
case was within the Code, 8.1014 (c), & 
the objection had Ho cuett: —R. v. 
MCLACHLAN (1923), 5 S. R. 413; 
41 Can. Crim. Cas. 349. NG AN. 














Peng fudgecin chanting (heme 
e u ha e 

misstated the law will not, view of 
his subsequent ° correction of this 
statement after the jury were called 
back, justify ce eateing aside of the 


accused war entitled to the benefit of 
& reasonable doubt was Re itslef par 
wrong entitling him to ew trial.— 
R. pp. PAYETTE, [1925] 2 W. Ww. lh. 747; 


44 Can. Crim. Cas. 209: 35 B.C. R. 
81.—C AN. 
6019 iv. -}~Upon the trial of an 





indictment charging receiving stolen 
goods, knowing them to have been 
stolen, the jury was charged “ the 
pocsee on of recently stolen property 
brows on the possessor the onus of 
rere Bee he got it honestly. If 
he fail give a reasonable poco of 
it, he is Sgerp rant presumed to 
ossession of it dishonestly”’ :—Z7eld : 
he charge war not in accordanns with 
the principles of law as laid down in 
R. v. Schama, no: 6019, & the von- 
viction must be set aside & a new trial 
had.—R. v. Moon ieee s1 DBL. RR. 
LA 51 Can. Crim. Cas. 96: 60 
N. 8. R. 302.—CAN, 


PART XIV. meres 7, deat acetal V— 


d i, .}+~-The fos fone 1 
clearly before the jury the ie gio 
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so. Tiape.)-—R. v. Hawt (Ont) (1937) 
49 Can. Crim. Casa. 1486.—CAN. 

sf. Criminal he 2 a Ih a ad ve 
read Code the ee ne: }~-D 
Bravuseu v. R., [1938 T4 ‘0. ok 661: 
56 Can. C. ri 217 7.-—CAN. 


C. (b) iv. 


sd. Direction that evidence as to 
accused’s immoral character rele hee 
ju 


rl i of innocence.}—Th 
that the facta canted 


ed the j 
with reference to prisoner’s character 
were relevant for their consideration, 
& that the Gros mnpden of innocence 
applied with lesa effect to prisoner than 
Tae} ire f i Ath Ity b 
e jury foun ® prisoner y by 
a gear majority eat ely the judge 
had mi the jury in es 
ere that the immoral character of 
the panel waa irrelevant, & the pre- 
sumption of innocence applied equally 
in canes, & could only be displaced 
by evidence moeane to ve the crime 
2M. ADVOCATE, 


ch ~~ SLA 
{1928] 8. C. (3) 94.--B00T. 


vod character, 


Oriminal Justice Act, 1925 (c. 86), s. 24, 
asking the prisoner whether he wished to say 
anything in answer to the charge, was read to 
the prisoner, who merely said, ‘‘ I don’t wish 
to say anything except that I am innocent.” 
In the summing-up at the trial, severe com- 
ments were made on the fact that the 
prisoner had not disclosed his defence in the 
ct. below :—Held: in view of the language 
of the statutory formula, the comments ought 
not to have been made, & the conviction 
must be quashed.—R. v. NAYLOR (1932), 147 
L. T. 159 ; 28 Cr. App. Rep. 177, C. C. A. 
6047b, ———.}—R. v. PARKER (1932), 147 L. T. 502. 


6049a. Failure to warn jury that they cannot safely 
convict.]—R. v. O'CONNELL, No. 6112b, post. 

6049b. Failure to direct jury as to weight of 
evidence of identification.J—R. v. HINpDSs 
(A. G.), [1932] 2 K. B. 644; 101 L. J. K. B. 
762; 147 L. T. 601, C. C. A. 

6056. Add. Annotations :—Consd. R. v. Evans 
(1924),88J.P.196. Apld. R.v. Beebe (1925), 
133 L. T. 736. Consd. Statham v. Statham, 
[1920] P. 181. Apld. R. v. Charavanmuttu 
(1930), 22 Cr. App. Rep. 1. Consd. R. v. 
Davies (1930), 22 Cr. App. Rep. 33. Refd. R. 
v. Ross (1924), 18 Cr. App. Rep. 141; R.v. 
Harris, [1927] 2 K. B. 587. 


60638. Add. Annolation :—-Refd. R. v. Roberts & 
Morrias (1926), 134 L. T. 635. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) v. 


se. Failure to direct jury as to degree 
of suey necessary.J—hR. v. MEGILL, 
{1929} 2 D. L. R. 279; 1 W. W. R. 
470; 51 Can. Crim. Cas. 377; 23 
S. L. R. 209.—CAN. 


anaes CAN 

sf. Reference to possibility of cam- : 
mutution.|-—The judge told the jury 6064 ix. 
that, if they found murder the man’s 





Vol. XIV.—Criminal Law. 


6064, Add. Annotations :—Consd. Statham v. Stat- 


6066a. 


6066b. 


If a judge discusses the evidence of 
an accomplice & points out its con- 
sistency, he should explain to the jury 
the considerations which prompt an 
accomplice to testify against accused. 
—lIi. v. SLEE, [1926] 1D. L. RR. 729; 45 
Can. Crim. Cas.190; 58 O. L. R. 313. 





evidence against a prisoner ia the 


Cases 6047a—6066b. 


ham, [1929] P. 181. Refd. R. v. Whitehead, 
[1929] 1 K. B. 99. 


- Direction that corroboration exists 
not warranted on facts. }—(J) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 
(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the nario’ of time which is relevant. 
(3) Without saying that ip every case it 
is proper to sentence an accomplice pleading 
guilty before be gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
is object is to mitigate bis own punishment 
(AvoryY, J.).—R. v. SMITH (1924), 18 Cr. App. 
Rep. 19, C. C. A. 


-.}—Where the evidence against 
@ prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it.—R. v. Beresp (1925), 133 
L. T. 736; 89 J. P. 175; 41 T. L. R. 


accomplice in the crime charged against 
the accused, there would be danger in 
convicting them of that crime upon his 
evidence standing alone and uncorro- 
borated, although the law did not 
reclude their doing s0.—VIGEANT v. 
.. 11930] 8. C. R. 396; 54 Can. GC. C. 
301; (1931) 3 D. L. RR. 512.—-CAN, 


sentence would be feduced perhaps to 
imprisonment for life, but that was not 
to influence their verdict :-—TJicld: a 
migdirection.~-- i. v. CRACKNELL, [1931] 
QO. R. 634; 4D. L. 1. 657; 56 Can. 
Cc. Cc. 190.—-CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.—A. 


ri, Criminal Code, 8s. 1002.}— 
Deft. was convicted of having had 
carnal knowledge of a feeble-minded 
girl :—HWeld : as thore was no evidence 
in corroboration, the conviction must 
be quashed.—R. rc. Sima (1924), 43 
Can. Crim. Caa. 28 Ps 57 N. S. R 476.— 


CAN 
Nv. K., [1927] 








i. bomemeeeeea | 


r HB! 
4p. L. RR. 760; (1927) 8. C. RR. 442 5 
48 Can. Crim. Cas. 172.—CAN, 

r iii, —— ——~.}—R. v. HAMLIN 
(Alta.), [1930] 1 D. L. R. 497; 24 
Alta. L. R. 296; [1929] 3 W. W. R. 
#58: 52 Can. Crim. Cas. 149.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.—B. 


6064 vii. -}~-Tho rule as 
to the danger of convicting upon the 
uncorroborated testimony of an accom: 
plice is not a strict rule of law, but 
merely one of practical wisdom & 
carefulness, & the omission of the trial 
judge to give the customary warning, 
even {if technivally an error, does not 
constitute such a miscarriage of justice 
or substantial wrong as to vitiate the 
conviction.—RK. v. GALLAGHER, [1924] 
4 Db. L. R. 1059 ’ 3 Ww. WwW. Tr. 357.— CAN. 

6064 villi. ——— ——-.]}-——-A charge to 
the Jury, that, while it was dangerous 
-to convict on the evidence of an 
accomplice without corroboration, yet 
in this case it was the right & duty of 
the jury, if on the accomplice’s evidence 
ty felt no reasonable doubt of the 

t of accused, to convict him :— 
eld: a misdirection. 








uncorroborated evidence of an accom- 
pensar it is wrong for the judge to tell 
he jury that, if foe) are quite certain 
that the accomplice is telling the truth, 
they have not only the right to convict 
prisoner but that it is their duty to do 
so. In such @ case, the judge should 
follow the rulo laid down in i. v. 
Baskerville, No. 6056; the judge 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated testimony of an accomplice &, 
in his discretion, may advise them not 
to convict upon such evidence, but ho 
should point out to the jury that it is 
within their legal provineo to convict 
upon such uncontirmed ovidence.—— 
GOUIN v. Tay {1926} 8. Cc. R. 539.—CAN. 


6064 x. -]—Where the evi- 
dence of accomplices is uncorroborated, 
juries should be instructed as nearly as 
possible in the la age in which the 
rule of practice laid down in Gouin v. 
R., No. 6064 ix, ante, is expressed. 

A charge which in effect puts the 
evidence of an accomplice on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of Justicce.— 
1179; (1927] 2 W. W. TR. 171; 48 
Can. Crim. Cas. 53.—CAN. 


6064 xi. -}+~—Held Pa it was 
the first duty of the trial judge to have 
instructed the jury as to what in law 
would constitute a man an accomplice; 
he should then ‘have proceeded to 
direct their attontion particularly to 
any facts in ovidence which would 
serve to indicate B.’s complicity in the 
conspiracy at any stage theroof, & to 
submit to them the isaue as to whether 
what he was proved to have done made 
him, having regdrd to the direction {in 
law already given, an accomplice; he 
should then havo instructed the jury 
that, if they concluded that the witness 
was, at any stage of the proceedings, an 
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.}—When the 6064 xii, ———. ——-.]-—-R. vr. Gaum 
(1930), 54 Can. C. C. 166.—CAN. 
6064 xiii. -—---— —-~-.}—Where tho 


judge’s charge to the jury, after warn- 
ing them that it was unsafe to convict 
on the evidence of an accomplice with- 
out corroboration, proceeded to give 
reasons tad the evidence of the 
accomplice in the case before them 
should be accepted, & impliedly invited 
them to act on that evidence if they 
believed it, the warning was held 
defective; & the conviction quashed 
& a new trial ordcred.—R. v. SEGAL, 
11930) 1 W. W. R. 372; 3 D. L. R. 
301; 53 Can. C. 0.192; 38 Man. L. R. 
474.—CAN. 

6064 xiv. —-—— ———.]—BOULIANNE 
vw i., [1931] 8S. C. R. 621; [1932] 1 
D. qh. ht. 285; 56 Can. C. C. 3 . 
CAN. 

6064 xv. - ———- Question whether 
witness accomplice left to jury.J—R. v. 
YauM, [1930] 3 M. P. R. 464.—CAN. 


6064 xvi. Held: cer- 
tain unsatisfactory comments in the 
judge’s warning to the jury as to 
the danger of convicting on the 
evidence of an accomplice unloss corro- 
borated were not so material as to 
cause a substantial miscarriago of 
justice. The fact, also, that after 
directing thelr attention to such 
danger he proceeded to tell them where 
such corroboration ht be found 
was not objectionable, for in doing so 
he was only performing his duty.—R. 
Gn TOROREE 19332] 1 W. W. R. 328.— 


6064 xvii. ---It is a mis- 
direction on a material matter for a 
judge to direct the jury that if he 
believes the uncorroborated evidence 
of accomplices it must or should or 
ought to convict.—R. *. HAYMAN, 
[1932] 1 W. W. R. 86; 2D. Li. RR. 525 5 
40) Man. L. RnR. 204.—CAN, 

See, also, cases in Part XIT., Sect. 13, 
Sub-sect. 4, B., ante. 


—~e 

















Cases 6066b—6087a. ENGLISH AND Empire Dicest SUPPLEMENT. 


635, ; 38 Cox, 0. O. 47; 19 Cr. App. Rep. 22, 
Awielaiion — Ref. R. v. Harris, (1927) 2 K. B. 587, 


6067a. -~.}+~—The correct direction 
on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict.—R. v. JONES (1925), 19 Cr. App. 
Rep. 40, C. C. A. 











6067b. ——- ——.}—R. v. SOUTHERN, No. 
3156f, ante. 
6068a. —— —— -+~When consent is 


the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story.—R. v. SALMAN (1924), 18 
Cr. App. Rep. 50, C. C. A. 


b —— ————- ——- ——.]— RR. v. DRAPER 
(1929), 21 Cr. App. Rep. 147, C. ©, A. 
6069a. —— —— —— ——.}+—When the only 


witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.—R. v. Drxon (1925), 19 Cr. 
App. Rep. 36, C. C. A. 


6072a. -+—-Summing up must be em- 
phatic on the danger of accepting the un- 
corroborated evidence of accomplices & care 
must be taken that suggested corroboration is 
in fact adequate.—R. v. CLIVE (1930), 22 Cr. 
App. Rep. 19, C. C. A. 














6072b. -}—R. v. CHARAVANMUTTU, No. 
4943a, ante. 
6072c. —— Evidence of young children.}—R. v. 


MARSHALI. No. 3136a, ante. 


6067 iii. ——- ——-— «A verdict 
of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the judge did 
not warn the jury properly with respect 
to corroboration.—R._ wv. LLERTO N 
ct {1927} 4 D. L. R. 1126; [1927] 





—Held: 








W. R. 564; 49 Can. Crim. Cas. 
94.—CAN. 
6067 iv. ——.J—-On the 


on the vital issue was uncorroborated : 
while the jury 
convicted upon the uncorroborated 
evidence of prosecutrix, it was the 
duty of the trial judge to direct their 
attention to the absence of corrobora- 
tion, the danger of convicting on her 
uncorroborated testimony, &, there- 
fore, the necessity of their exercising 
hie care in determining the weight 
Oo be attached to her evidence. His 





60738a. Similar offences on different dates. j— 
R. v. CHARAVANMUTTU, No. 4048a, ante. 


6076. Add. Annotation :—Refd. R. v. Southern 
(1929), 142 L. T $388. 
6078. Add. Annotation :—Refd. R. v. Southern 


(1929), 142 L. T. 383. 

6078a. —— -}—Even though a sum- 

ming-up omits express direction on the 

relation of accomplices to corroboration of 

their evidence, the ct. may, if it is satisfied 

that throughout the trial it has been made 

clear that the issue is whether the testimony 

of accomplices is adequately confirmed by 

that of other witnesses, decline to quash a 

conviction.—R. v. Davies (1980), 22 Or. 

App. Rep. 33, C. C. A. 

6078b. —-— -}—R. v. Mepcrarr (1931), 
23 Cr. App. Rep. 116, C. C. A. 

6078c. +R. vu. GREGG (1932), 96 
J. P. 511, C. C. A. 

6078d. Corroboration required by rule of prac- 
tice only.]—R. v. SOUTHERN, No. 3156f, ante. 

6088a. Offence under Road Traffic Act, 1930 (c. 43), 
ss. 11, 15—Verdict of guilty of being under 
influence of drink—-Ambiguous verdict. ]— 
R. v. HAWKES (1931), 75 Sol. Jo. 247; 22 
Cr. App. Rep. 172, C. C. A. 

6090. Add. Annotations :—Folld. R. v. Dennis, 
R. v. Parker, [1924] 1 K. B. 867. Apld. R. 
v. Williams (1925). 19 Cr. App. Rep. 67; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 168. 

6094. Add. Annotations :—Folld. R. ». Hussey (1924), 
18 Cr. App. Rep. 121; R. v. Hancock (1931), 
145 L. T. 168. 

6097a. ——— Necessity for proof.|—-When no reason 
is shown to the ct. to believe that a plea of 








a“ 














ere te 





charge of duties of a juror & therefore 
there had been a mistrial.—R. v. 
WEATGATER, [1929] 1 D. L. RR. 6995 1 
W. W. R. 49; 51 Can. Crim. Cas. 52; 
38 Man. L. R. 34.—CAN. 


sf. Policeman informant making 
arrest, conducting prosecution & giving 
evidence-~Fatlure to employ counsel or 
attorney.J—The fact that, in a sum- 
mary conviction proceeding. the in- 


might have 


trial of a charge for indecent assault 
on a girl of under sixteen years, the 
tris] judge, in the course of warning 
the jury of the danger of convicting 
on the uncorroborated testimony of the 
girl, said: ‘‘ In such a case, it is usual, 
in fact, necessary, to caution the jury 
agninst the danger of actipg upon the 
uncorroborated ‘testimony uf the girl,” 
&, also, “* unless she is supported by tn- 
dependent testimony which implicates 
the accused, her evidence is not an 
entirely safe or satisfactory foundation 
for a verdict against him "':—Held: 
this direction was sufficient.—R. v, 
oo {1927) S.A. 8S. R. 2870— 


6067 v. ——— ——-.}/-R. v. Mupar 
Sera (1929), 52 Can. Crim. Cas. 402.— 


6067 vi. -}—On the 
trial of a charge of rape there is a mis- 
direction where the judge, although he 
warns the jury that it is unsafe to con- 
vict on the uncorroborated evidence 
of the a grt gocs on to say in 
effect that corroboration is necessary 
only if they are not satisfied from the 
girl’s story alone that she Is telling the 
truth.— Rh. v. Mupor, [1930] 1 W. W. R. 
193; 1D. L. R. 617; 52 Can. C. C. 
402; 248. L. R. 257.—CAN. 


6068 i. —— ———- —— Consenti 
poe Upon a trial for rape, the vi 
me wAs consent or bon-consent, & 
the only evidence of non-consent was 
that of prosecutrix, so that her evidence 





Saesanaamaeamaneed 





not having doue so was nou-direction, 
equivalent to misdirection, & con- 
stituted a miscarriage of justice within 
sect. 1014 of the Criminal Code.—R. 
v. AUGER, [1929] 4 D. L. R. 864; 42 
Cali Crim. Cas. 2; 64 0. L. R. 181.— 


PART XIV. SECT. 7, SUB-SECT. 10. 


@ (p. 538) 1. One juryman not sworn.} 
— Where one of the additional panel of 
jurymen summoned, who was present & 
answered to his name when first called 
by the clerk, was not called to be 
sworn by the clerk who announced 
that the panel was exhausted, which 
made necessary to secure an 
additional juryman from among those 
who had stood aside:—Held: an 
objection could not be allowed, as no 
substantial wrong or age oO 
justice had occurred.—R.v. MOLACHLAN 
eae 66 N. 8. R. 418; 41 Can. Crim. 
Cas. 249.—C 


r (p. 541) i. Mental incom 
‘uror.j—Apart altogether the 
ury Act it is a fundamental Pa beaps Pe 
of law that where an accused is tried 
by a jury all the members thereof must 
be qualified to act. On an appeal 
from a conviction for murder on the 
ee that one of the members of the 
was disqualified from acting as 

a § owing to mental infirmity & 
impairment :—Held: the juror in 
question was afflicted with mental 
infirmity incompatible with the dis 
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€ of 


formant, who was the policeman in 
charge of the case, acted as the 
prosecutor at the hearing, & was also 
a witness thereon, & had sworn to & 
executed the search warrant in person & 
arrested the accused beld not a ground - 
for setting aside the conviction.— 
R. vw. Orurt, [1928] 4 D. L. R. 5815 
[1928] 2 W. W. R. 377; 50 Can. Crim. 
Cas. 143; 22 Sask. L. R. 525,.-—CAN. 


sg. Failure to call witness.)-—The 
error of counsel in omitting to call 
witnesses is no ground for setting asido 
a verdict or for granting any relicf.-—— 
R, v. FONTAINE LACASBE (1930), 58 
Can. C C. 164 ; 65 QO. L. 173.—— 


sj. Disqualification of juror. }—Under 
oe 6 of Jury Act, RK. 8. B. C., 1924, 
& person convicted of an indictable 
offence is ualified for service as & 
juror unless he has obtained a free 
pardon. Applt.’a motion for leave to 
appeal from a conviction by a jury was 
on the ground that one of the jury 
was 80 qualified. The disqualifica- 
tion was not discovered until after the 
conviction, & no attempt was e 
to answer the appellant's affidavits 
setting it out. The ct. was informed 
by counsel that no further evidence’ 
would be introduced on the hearing of 
the appeal if the motion succeeded :— 
Held: the verdict could not stand & a 
new trial should be had.—-R. v. STEWART 
(1932] 1 W. W. RB, 912; reved. (1932 
Ss. C. « 612; 4 D. L. R. 337.—OCAN. 


ty has been waa geld accepted, it will 
lecline to interfere v. CLARK (1929), 21 
Or. App. Rep. 81, C. C. A. 


6106a. Disagreement of first jury—Second j 
hearing way in which first divided.]—(1) If 
& jury, unable to agree, has announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to procaed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accuged of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction.—R. v. FLEMING 
(1929), 21 Or. App. Rep. 149, O. 0. A. 


Villars 


6110. Add. Annotation :-—Distd. R. v. 
(1927), 20 Cr. App. Rep. 150. 
6111. Add. Annotation :—Folld. R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 
6112a. Improper question put to prisoner—Prisoner 


Vol. XIV.—Criminal Law. Cases 6097a—6169p. 


61448. Refusal to permit accomplice to be called 
in mitigation—Count against accomplice 
withdrawn.]|—Proviso to Criminal Appeal 
Act, 1907, s. 4, applied despite a manifest 
error in procedure. —R. v. GASKELL (1929), 
21 Cr. App. Rep. 83, 0. 0. A 

6144b. Omission to order production of police 
report.}—R. v. CLARKE, No. 4662a, ante. 

6152. Add. Citation :—81 T. L. R 401. 

6169a. J—R. v. 1 aan (1980), 22 
Cr. App. Rep. 74, C.C. A 

6169b. ——— -}—R. »v. /Bisuor (1980), 22 Cr. 
App. Rep. 136, C. C. A 

6169c. J—R. v. CANHAM & OUSHING 
(1929), 21 Or. App. Rep. 174, C. C. A. 

6169d. -}—R. v. O'BRIEN (1930), 22 Cr. 
App. Rep. 20, C. O. A. 


























6169e. ——— -J—R. v. Brown (1931), 23 Cr. 
App. Rep. 48, C. C. A. 
6169f. —— -]|—The Ct. of Criminal Appeal does 





not make slight reductions of sentences. The 


undefended.|—-R. v. WemxKs (1928), 20 Cr. 


App. Rep. 188, C. C. A. 


6112b. Prisoner giving evidence—Unfair treat- 
ment.]— When the ct. thinks that at the close 
of the case for the prosecution the judge, 
though he cannot. hold that there is no case 
to go to the jury, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence & a mis- 
carriage of justice within sect. 4, sub-sect. (1) 
of the Criminal Appeal Act, 1907 (c. 23), 8. 4 

The ct. disapproves of a deft.-witness in 
the box being treated by any one engaged in 
the case in such a way that he cannot give his 
evidence in his ownway.—-R. v. O'CONNELL 
(1931), 23 Cr. App. Rep. 8, C. C. A. 

6114a. Questions by judge implying belief in guilt. ] 
-——R. v. RABBITT, No. 3151b, anie. 

6136. Add. Annotation :—Refd. 
(1927), 20 Or. App. Rep. 53. 


(Tt). 
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— ———, J-- 


6115 
Burrou, tise? 3D. L. RK. 193: : 19277 
S.C R. 454 





Can. Crimin. Cas. 118.— 

6115 vil. -+—BROOKS 0. R., 

[1928) 1 D. L. R. 268; 48 Can. Crim. 
Cas. $383.—CAN. 


PART XIV. SECT. af SUB-SECT. 11.— 


tah called—By 
eld > a miscarriage 
"0. MCN aMAtA (1926) 
46 Can. Crim. Cas. 
59 eae i Pe eee —-CAN. 
Fs Ge Yop fa Hon dia not .)—Held: 
distualifeation id Ee cause & 
miscarriage of ustice Boak, 
Rane ad L. mt 887; “TibgsF's Cc. oe 
pace Crim 218: revsg. 
i199) 2 D. L. BR. 203 : 1925) 2 WwW : 
43 Can. Crim. Cas. 402; 35 
B. 6. O. 956.—CAN 


PART XIV. SECT. 8, SUB-SECT. 1.—A. 


ak. Jurisdiction of rt.}-—R. 
Fox; R. v. SANSOME (1925), 44 Daa. 
Crim. Can. 262.—CAN, 

hi, .j}~—-No definite principle can 
be laid ioena upen ¥ which a ct. of appeal 
should proceed in dealing with appeals 


. iL. R. 880: 
230: 





ct. only interferes on matters of principle & 
on the ground of substantial miscarriages of 


justice.—R. v. DUNBAR (1928), 21 Cr. App. 


6169¢. 





6169k. 





6169m. 





61690. —---~ 


Morter 6169p. 





R. vw. 


Rep. 19, C. 




















C. A. 

-}—R. v. Brooxs (1931), 22 Cr. 
App. Rep. 172, C. 0. A. 

6169h. ——— —-—.]—R. v. ones (1931), 22 Or. 
App. Rep. 165, C. C. A 

-}—R. v. Apame (1931), 23 Cr. 

App. Rep. 51, C. C. A. 





-]|—R. v. BLAKE & HINES (1931), 


22 Cr. App. Rep. 175, C. C. A. 


61691. ——- —-—.]—_R.. v. 
Cr. App. Rep. 137, C. C. A 


WILLIAMS (1930), 22 
-}+—R. ais (1931), 23 Cr. 


App. Rep. 11, C. C. £ 


6169n. ———- ——.]J—R. v. SHarp (1931), 23 Cr. 
App. Rep. 7, 0. 0. A. 


Subordinate acting under orders. | 


—-R. v. SPELLEN, No. 3156g, ante. 
-}—R. v. McGratH (1932), 32 


Cr. App. Rep. 176, ©. C. A. 


for the reduction of sentences on the 
ground of excessive severity; all the 
circumstances should be carefully taken 
into account in each instance & full 
consideration given to matters of 
mitigation.—R. v. FINLAY, [1924] 4 
D. L. R. 829; 3 W. W. R. 427.—CAN. 
h ii. ———.]—-A sentence should be 
interfered with by a ct. of appeal only 
where the trial judge procoeded on 
some wrong p~inciple or gave too great 
weight to particular circumstances ;: 
the fact that individual members of 
the ct. would have imposed a different 





sentence is not sufficient.—R. vw. 
met ea eae) 4D. L. R. 1059; 
3W.W.R.3 AN. 

hii. ees considering the 


adequacy of a sentence, the ct. should 
be guided by the same considerations 
whether the appeal be taken for the 
reduetiou or increase ° the sentence.— 
R. v. Hicks, el dD. L. R. 1000; 
(1925) 1 W. R. haa 44 Can. 
CAN: Cas. a : Vi0 Sask. L. R. 359.— 


. ——.}--Dustoor v. R. (1927), 
Q. A "12 K. B. 520.—CAN 


h v, —-—.}-Where prisoner was con- 
vioted of rape & sentenced to dea 
Held: circumstances, such as iow 
mentality & baneful environment, 
which were not brought to the attention, 
of the judge, were sufficient to warrant 


47 


a reduction of the penalty to twenty 
years’ imprisonment & ae lashes. 
. vw. MCCATHERN, [1927] 2 < 
1142; 48 Can. Crim. Cas, ie 60 
O. L. R. 334.—CAN 
k i. Abortion. }—An appeal) by 
an abortion- “monger against a sentence 
of four years’ imprisonment imposed 
on ber on @ copwicwen for abortion, 
dismissed.—R Pretcn, [1925] 4 
D.L. R. 671; 11925] 3 W. W. QR. 434; 
35 Man. L. R. 299.—CAN. 


k ii. ——-.}—Deft. was convicted of 
breaking & enteri with intent to 
commit an indictable offence. On 
appeal, there was sufficient evidence to 
support the conviction, & the trial 
judge having had the advantage of 
seeing prisoner & hearing his evidence, 
& no sufficient reason having been 
shown for reducing the sentence :— 
Held : the conwis vp be affirmed & 
deft. ‘s ap eal dismissed.—R. v. JOHN- 
SON (192 ar: 59 N. ay R. ares —CAN. 


sl. Variation of sentence— Assistance 
given to npolice.J—Where an accused, 
convicted on his own confession, has 
ven assistance to the police by 
enouncing & giving evidence against 
& Ity receiver, although there is no 
evidence of restitution or repentance 
on the part of the prisoner, the sentence 
mer 2 be Be eae Ce v. PAUL, [1928] 





Cases 6169q--—6219a. 


6169q. ——— ——~.}-—R.. v. CARR (1932), 28 Cr. App. 
Rep. 176, C.C. A 
6177a. Reduction of term of sen- 








tence in order to carry out intention of the 
trial judge.—R. v. FIELDER (1926), 135 1. T. 
64; 90 J. P. 96; 28 Cox, C. O. 186; 19 Cr. 
App. Rep. 87, C. 0. A. 


6178a. Certificate of insanity after con- 
viction.}—R. v. KENNEALLY (1930), 22 Cr. 
App. Rep. 52, C. C. A. 


6178b. ——— Adjournment of appeal—Accidental 
delay.|—When an appeal has been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
—R.v. HILDEBRAND & HILDEBRAND (1930), 
22 Cr. App. Rep. 79, C. C. A. 


6178c. ——— Court in doubt as to facts.]—R. v. 
SAUNDERS (1931), 22 Cr. App. Rep. 169, 
C. C0. A. 

6178d. ——— Other disciplinary action pending— 
Army deserter.J—Sentence reduced in view 
of other disciplinary action.—R. v. SOANES 
(1931), Cr. App. Rep. 142, C. C. A. 


6181a. ——. Relative severity.|—A sentence 
of three years’ penal servitude is now to be 
regarded as more severe than one of two years’ 
imprisonment with hard labour.—R. v. 
JONES (1932), 23 Cr. App. Rep. 208, C. C. A. 


6183a. -}+—The ct. will amend an in- 
correct record, though it may not vary the 
sentence.—R. v. SHARMAN (1925), 19 Cr. 
App. Rep. 43, C. C. A. 

6186a. —— -}—R. v. PILLEY (1926), 19 Cr. 
App. Rep. 101, C.C. A 

6186b. —— .}--Restifieation of sentence not 
warranted in law.—R. v. TREMAYNE (1932), 
23 Cr. App. Rep. 191, C. C. A. 


6187a. Sentence illegal.|—-Sentence reduced 
in view of its illegality.—R. v. JACKSON 
(1926), 19 Cr. App. Rep. 159, C. C. A. 


6187b. ——— -]|—R. vo. InvING (1927), 20 Cr. 
App. Rep. 131, C. C. A. 
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61874, -J—R. DaLE (OTHERWISE 
yh ees (1929), al Cr. App. Rep. 114, 


die oe aoe v. CLUE (1928), 21 Or. App. Rep. 


cua pevieke convictian—Court reluctant to hear 
evidence of in justificaton of sentence—No 
previous conviction proved at trial.|—R. v. 
GANS (1928), 21 Cr. App. Rep. 1, 0. 0. A. 


8208b. Youth & provocation.]—R. v. LINES (1929), 
21 Cr. App. Rep. 175, 0. ©. A. 


6208a. Offer of employment—By old employer.]— 
Sentence reduced.—R. v. JACKSON (1927), 20 
Cr. App. Rep. 130, O. C. A. 


6209b. S. P. R. v. Usuer (1927), 20 Cr. App. Rep. 
180, C. 0. A. 


6209c. Inaccurate statements as to previous 
record.]—The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s — 
may have influenced that sentence.—R. 
BozvoLrH (1928), 21 Cr. App. Rep. $7, 


6209d. Several charges for same offence.J—R. v. 
Kenny (1929), 21 Cr. App. Rep. 78, 0. 0. A. 


6209e. Improper discrimination between  co- 
defendants. }|—R. v. Liar (19381), 22 Cr, App. 
Rep. 171, C, C. A. 


6209f. Delay between conviction & appeal.|— 
When there has been an unusually long 
interval between the setting down & the 
hearing of an appeal the ct. may take it into 
consideration for the purpose of sentence.— 
R. v. TURNER (1982), 23 Cr. App. Rep. 175, 
C.C. A. 


6215a. v. READE (1927), 
App. Rep. 60, CO. C. A. 


6215b. ——- —-—.]—R. »v. oe (1928), 20 Or. 
App. Rep. 187, C. C. 


20 Or. 


Cr. App. Rep. 106, C. C. A. 
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6170 i. IV hether fresh sentence can be 
substituted—Plea of guilty.}—On an 
appeal against sentence in a case 
wherein accused pleaded guilty the 
Ct. of Appeal is In as goud a position 
as the trial jud to determine the 
sentence which should be imposed.— 
R, wv. VINEGRATSKY (alias VINE), [1928] 
3D. L. R. 201; (1928) 1 W. W. 
542; 49 Can. Crim. Cas. 298 ; 37 Man. 
L, It. 327.—CAN. 


6170 ti. -——— ——— oe v. ALTOMARE 
(B. C.), [1928] 3 W. W. R. 487.—CAN. 
6172 i. Variation of sen tence— 


Increase of sentence. —The > Ct. of 
Appeal is justified in increasing a 
sentence, if it clearly deems it justice 
to do so.—R. v. Gasco Ch ae at R. 43 
K, ee aati 8 C. B. R. 2 CAN. 





oe v, ROBIN- 
re 1A ya) 53 Can. C. C. 173.—CAN. 


ni. ———.}——Where an illegal 
pucibment has been imposod, as 
mprisonment with hard labour where 
hard labour is not authorised for the 
offence in question, the ct. will not 
exercise its powers under Crim{na) 
Code, 8. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the illegal punishment has been suffered 





J—R. v. MILLICHAMP (1929), 21 





6219a. —— |—R,. v. Lioyp (1927), 20 Cr. 
App. Rep. 139, 0. C. A. 
rt.—R. v. Low sp. —~—— Dvacretion of Court o 
Quowa, [1924] 3 oi L. R. 666; Criminal Anveal, ‘The Ct. of Crimin 
wow V.R. ee 33 B.C. R. 522, —CAN. Appeal, in the exercise of the powers 


n fi. commendation to mercy-— 
ee Dect of mizundersiood b by trtal j “5 
a oe ) 28 8. 

W. 411; 45 N. 8. W.N. raps 
F098) Argus L. R. 303 ee AUS. 


n ei — eA fy pi for leniency—Im- 

recetved.J-—- R. v. Lim Gr, 

Pros y 811 D. L R ‘1038 ; 49 Can. Crim. 
Cas. 255; 39 B. C. Ri 457 —CAN. 


n iv. ——.J—TN. v. Gasoo, [1928] 2 
bD.L. R. 751; 49 Can. Cri es Cas. 196; 
Q. It. 43 K. B. 116.—CA 

n Yj ae Tae aun Cae 
Or ne UNe inadequate 
Syporik & ZowaTsK! (Sask.), [1926] 
3 W. W. It. 458.—CAN. 

n vi. Not afi 





ter sentence partly 
served. }-—lt. v. NORTHUP (N. S.) (1926), 
a a Critn. Cas. 74.—CAN, 


Imposed by pape i 
Be. . ns Hate (1926), 49 Can. Crim 








n ett —— he of aia 
Previous good character.}—R. v. BURNS 
(Saek-}. ie 3 ik W: R. “G75 : 53 

. 
3, meted e R, 85. —OAN. 
48 


vested In it by Orimiual Appeal Act 
1912, 8, 6 (3), has an unfettered judicial 
discretion to review sentences imposed 
upon convicted persons without the 
necosaity of considering whether in 
impoving any sentence under review, 
the trial judge proceeded upon uny 
wrong principle, or upon any mia- 


a pEresenmon of the Lag ORR v. 
Gosran, ve) 28 8B. N. 8. W. 
568 W. W. N. Tos" —AUS. 


= 


aq, —— ion for perjury.}— 
R. 2. ZIZU Nici NEON. iNo. i (Sask), 
pear 2 BORG R. 154; 49 Can. Crim. 
Spd sentence——Mitigati 
cumnal ances.J—R. v, Emtoxson, {1081} 
ew W. R. 710; 57 Can. C 
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6202 i. Prisoner's state of health. }-— 
While a convict’s physical state may 
be taken into conaldoration in passing 
sentonce, yet cha in his health 
thereafter more properly afford ground 
for an application for the clemency of 
2 . ake A caipe for ap on. ae rid 


—R, 
(i520) 2 ww BR. 382 3 46 ‘Can, fan. Grim, 
Cas, 78; 37 B.C. R. 277.—OAN, 


6222a, Full offence—To attempt—Incest.]——R. v. 
KILBRIDE (1931), 23 Cr. App. Rep. 12, 0. C. A. 


.6228a. Attempted larceny—-To attempt to obtain 
by false pretences.}—On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences.—R. v. GALLAGHER 
(OTHERWISE HEMINGWAY) (1929), 21 Cr. App. 
Rep. 172, C. C. A. 


6230a. Housebreaking—To receiving stolen pro- 
perty.}-—(1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 
(2) On an. indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact. called 
upon to explain his possession —R. v. 
ar ae i (1924), 18 Cr. App. Rep. 144, 
6230b. Breaking, entering & stealing—To breaking 
& entering with intent to steal.]|—When on 
an indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to find.—R. v. Cross (1931), 22 
Cr. App. Rep. 192, C. C. A. 


6234a. Exclusion of women from Jury.] 
—The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo.—-R. v. Nie (1924), 
18 Cr. App. Rep. 112, C. C. A. 

6234b. ———- Denial of right of challenge.]— 
If deft. is wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
—R. v. WILLIAMS (1925), 19 Cr. App. Rep. 











67, C.C. A. 
6237a. —-—- ——-.} —R. v. Lnoyp, No. 2567a, ante. 
6237b. ——-- ——--.]—-Venire de novo awarded in 


Cases 6222a —6298a. 


the case of a deft. whose plea of guilty had 

possibly been misunderstood.—R. v. HussEy 

(1924), 18 Cr. App. Rep. 121, ©. C. A 
Annotation :—Folld. BR. v. Hancock (1981), 145 L. T. 168. 











6237c. : -}--R. v. Hancookx, No. 3287a, 
ante. 
6249a. —— Procedure.|—R. v. KNIGHTON 


(1927), 20 Or. App. Rep. 45, 0. C. A. 


b. ——— Fresh evidence.|—R. v. Frat- 
SON x (1980), 22 Cr. App. Rep. 29, C. C. A. 


6263. Add. Annotation :—Refd. KR. v. Harris, 
11927] 2 K. B. 587. 


6271. Before this case insert ‘‘ See, also, CROWN 
Practice, No. 797a.” 
Add. Annotations: —Folld. R. v. Maidstone 
Prison. Ea nm. Maguire (1925), 138 L. TT. 
se Refd. Re Carroll (1930), 100 L. J. K. B. 


6278. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 104. 


6284. Add. Annotation :—Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925). 133 L. T. 710. 


6293a. Order to repair highway—Highway Act, 
1862 ‘(c. 61), s.18.)—Held: not a judgment 
in a ‘‘ criminal cause or matter.’’—LOUGH- 
BOROUGH Liiagiway BOARD v. CURZON (1886), 
17 Q. B. D. 344; 55 L. J. M. ©. 122; 55 
L. T. 50; 50 J. P. 788; 34 W. R. 621; 
27T. L. R. 678, C. A. 

Annotations :—Refd. R. v. Poole Corpn. (1887), ty Q. B. D. 

602; Payne v. Wright (1892), 61 L. J. M.C 

6298a. Invalidity of ye law)—Aupit: was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
& unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid :—Held : 
this being a ‘‘ criminal cause or matter,’’ 
there was no appeal except for error of law 
apparent on the record, &, even if the 
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6222 foe Liles knouledge—To in- 
decent uli.jJ—R. v. GIRONE (1925), 
34 B. oi rR 554.—CAN. 

6225 i. Obtaining ey false pretences— 
To attempting to obtain.) — Where a 
party has becn convicted of obtaining 

oods by false pretences, & on the 
diotment the jury could have found 
him guilty of some other offence, ¢.,. 
attompting to obtain, & it cloartly 
appears by tho jury’s tinding that the 
must have been satisfied of facts which 
y9roved him pay of attemptin 
eld: act. of appeal, instead of a ow- 
et or dismissing the ap » May sub- 
baa a A kg hg ft gullty of rae 
Pare ae 1924 
b. eb " Te 3 Ca 


Crim. Cas 
51N. B. h. 255.CAN. 


ea. Brealring & entering dwelling- 
ter by fee Sa stealing in i aga) 8 
oO 


I). no 
36 B 
ab. ie sea A ‘to altempting to 
nie ovenct cy triable 
ummarily. }——R. Jon (N. S.), 
(1026/8 D. D. a R. 659: 46 Can. Crim. 


; 80. Woadie tith intent to do portly 


tarm—To@ common ee 
re Foon, {1928} 1 W. W. ake 
9 Can. Crim. Cas. 2 39 5 C. R. 


» 281 
3b7 


298 -— CAN. 


PART XIV. SECT. 10. 
aa i, -——— —— Fresh evidence avail- 


rit ae given at trial.)—lRh. v. MCDONALD 
S.) (1927), 49 Can. Crim. Cas. 35.— 


ee soutt 


aa ii, 
as to correctness of vo ct. jJ-—h. 
H ASKINS Kirill 11929) 1 1 D. L. QR. 882: 
50 iS Crim. Cas, 412.—CAN. 

ei. —-— Insanity—FPlea not raised 
a "triad }—R. v. SLOANE, haere 4 

~- R. 129; 53 Can. C. C. 342.— 

CAN. 


sf. | Misleading statements in 
summing up.}—Held: as there was a 
probability that some statements in 
the summing up had misled the jury. 
a miscarriage of justice had occurred ; 
& a new trial was ordered.—Rh. +. 
WILLIAMS, RF. w. rk gd Ti 1, [1928] 
St. BR. Qd. 183; 22 Q. J. P. 5 AUS. 


ag. —— Failure to charge ; ury as to 
need for corroboration.j—. v. GOOod- 
FELLOW (N. B.) [1928] 2 D. L. R. 598 ; 
43 Can. Crim. Cas. 26 AN. 
sh. Admission of depositions, }— 
A new trin] may be directed under 
Criminal Code, s. 1014 (3) (6), on the 
ground that it was not proved that 
certain st ‘no conditions precedent 
prescribed by s. 999 for the admission 
of depositions had been fulfilled, & one, 
at least, of the devon tions might buve 
ener the soule of the jury’s verdict 
against the peel dar —li. vo. MORELLE, 
(fous) 1 1 y: ~ R68; 49 Can. Crim. 
6B. "O'R. 140.—CAN 
sj. —— Statement 


by 
Admission of erroncous translation. 
A written exculpatory statement made 


49 





ere 








16.0" 





by the accused in a foreign language 
while he was in custody & handed by 
him to the constable in whose custody 
he was, was received as evidence & 
was given to the jury & referred to by 
the judge in his charge. On appeal 
from the conviction it was shown that 
the translation admitted at the trial 
was erroneous in certain respects 
a to be prejudicial to the accused : 
ld: since in so far as the trans- 

lation was incorrect it undoubtedly 
gave riso to an inference prejudicial 
to the accused it had resulted in a 
miscarri of justice, &, therefore, a 
new trial must be dirécted.—RK. v. 
FREDERICK, te 3 W. W. It. 747; 
44 B. C. R. 547.—CAN., 

sk. Duty oF court on trial de novo— 
To give es to findings of court 

_ }—R. AULENBACH, [1930) 1 
D. R. 865 ; 52 Can. OC. C. 374; 1 
M. é R. 129.—CAN. 

sb. Difference between trial & trial 
ares wal v. ce = {T0013 3D. L. R. 
911 Can. C. C. 


PART XIV. SECT. 15. 


sl. To Supreme Court—Condiion 
precedent—Certificate—-By what court 
pranied: }—The ct. to grant a certificate 
that a deciaion of the Ct. of Criminal 
Appeal involves a point of law of 
pseepeone public importance, & that 
it is Sa aeircal in the public interest 
that an should be tuken, is 
eae hve of, nae bay Appeal, & not the 
me Ct.——A.-G. ». MURRaY (No. 2), 

eee) 1 L R. 300. ik. 


Cases 6288a—6788. ENGLISH AND Emprre Digest SUPPLEMENT. 


bye-law were, on the face of it, invalid, that 6298c. - .]—The effect of Jud. Act, 1878 (c. 66), 
would not be an error of law apparent s. 47, & Criminal Appeal Act, 1907 (c. 28), 
on the record.—BURNETT v. BERRY (1896), s. 20, is Shae there is no right of appeal to the 


60 J. P. 550; 12 T. L. R. 464; 40 Sol. Jo Ot. of Appeal in a criminal cause or matter, 
564, 0. A. even where the error is apparent on the Sais 
Annotations :—Apld. MecVittie v. Bolton qs. - me be N —MoVirtrize v. Bouton JJ., [1924] W N. 
149. Refd. Godwin v. Walker (1896), 1 367 149, C. A. 
(1B98) o, Hart Hs {672° kiteon Okeke: | Jonet 1 Q.B bare 
Whito'e. Morley, hé99) 2. B. 947) Thorens ©: Sutter, sare) this case add the following new 
[1900] 1 Ch. 10; Sutton Harbour Improvement section :~— 


] ; 
rote LG 123 L. T. 549; Everton v. Walker (1997), 


6298b. ‘‘ Error of law a 
BURNET? v. BERRY, 


SECT. 15.—APPEALS. 


arent on record.’’}|— 
To House of Lords.|—See Part XV. 


0. 6298a, ante. 


Part XV.—Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annotations :-—As to (1) Apld. R. v. Consd. R. v. Tidmarsh (1931), 23 Cr. App. 
Berg, Britt, Carré & Lummies (1927), 20 Rep. 79.. Generally, Refd. Statham v. Stat- 
Cr. App. Rep. 38. Distd. R. v. Chesshire, ham, [1929] P. 131. - 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 


Part XVI.—Costs, Compensation, Rewards and Restitution. 


6496a. S. P. R. v. D’ Eyxcourrt (1888), 21 Q. B. D. 
109; 57 L. J. M. C. 643; 52 J. P. 628; 37 
W.R. 59; 47. L. R. 455, D. CO. 


Annotations :-—Refd. Inkpin v. Roll {1982). aze L. T. 517; 
Conn v. Turnbull (1925), 89 J. P. J 


6408. Add. Annotation :—Refd. R. v. Ely JJ., 
Ez p. Mann (1928), 93 J. P. 45. 

6434. After this case add :— - 
Costs of poor prisoners. |—See Poor Prisoners’ 
Defence Act, 1930 (c. 32), s. 3. 

6446a. Appeal from order—To Court of 
as Apes! JjJ—R. v. Jonus, No. 5554a, 








6505. Add. Annotation :—Refd. Lake v. Simmons, 
[1926] 2 K. B. 61. 


Part XVII.—Offences against the Sovereign. 


6722. For ‘* (1628) ”’ read ‘ (1541).” 6727. For ‘* (1628) ”’ read ‘‘ (1494).” 
6723. For “ (1628) ”’ read ‘* (1539).”’ 6782. For ‘* (1628) ” read ‘* (1453).” 
6726. For “‘ (1628) ”’ read ‘* (1443).” 67388. For “ (1628) ’’ read “* (1462).”’ 


PART XVI. SECT. 1, SUB-SECT. 3. 


6441 i. Costa of defendant om ac 
~—~Libel.}—In Criminal Code. 8. 1045, 
the word “ information ” means 
‘** criminal information,” & a dismiseal 
by the magistrate of a charge laid in 
the usual way by information & com- 

laint ia not a “ judgment for deft.’*— 

UCZKO v. CHOBOTAR (B. “ ) gt 
1D. L. lk. 1024; (1926) 1 
379; 45 Can. Crim. Cas. iG. CAR 


PART XVI. SECT. 3, SUB-SECT. 3.—A. 


sm. Offence tried on sum con- 
viction.|j—BSBecte. 795, 817. re 1020 of 
the Criminal Code dealing with the 
restitution of stolen property do not 
apply to an offence tried on summary 
conviction under Part XV. of the Code. 
—R. ex rel, ARNOLD v7. WESTERLAND 
(Alta.). [1929] 3 W. W. R. 408: 62 
Can. Crim. Cas. 127.—-CAN. 


PART XVII. SECT. 1, SUB-SECT. 1. 


6515 i. Breach of allegiance to the 
Croun-—Status of State possessing 
internal sovercignty.}—The crime of 
igh treason can be committed against 

State which ossesses internal 
noverelenty. even though its external 
powers may be limited in certain 
respects. The Govt. of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses sufficient iuternal] 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against the 
Govt. of that territo abe v. CHRIS- 


PART XVII. SECT. 1, SUB-SECT. 4. 

et. ———.}]}—The crime of treason is 
constituted by the perpctration of 
armed attacks upon the State or Govt. 
with hostile intent. The existence or 
otherwise of such hostile intent is to 
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be gathered from al] the circumstances 
of the case. Where accused committed 
acts of hostility towards the State by 
taking up arms with the express inten- 
tion of coercing the Govt. & enforcin 

the will of himself & those acting wi 

him upon the Govt. :—Held: accused 
had been properly convicted of treason. 
ary ERASMUS, [1923] App. D. 73.— 


e ii, ---——.J-—~When a multitude ariscs 
& assembles to attaln by force & 
violence any object of a general public 
nature, it amounts to i iad war 
against the King. <A deliberate & 
organ. attack upon the Crown 
forces would amount to a waging of 
war if the object of the insurgenta was 
by armed force & violence to overcome 
the servants of the Crown & thereby 
prevent the general collection of the 
capitation tax. ons Hua wv. KING 
ae (1931), I. L. R. 9 Ian. 404. 


tae 


Vol. XV.—Criminal Law. 


Cases 67385a-—7276. 


Part XVII|_—Offences against Public Tranquillity. 


6735a. Effecting public mischief—-False allegation 6981. Add. Annotation :—Refd. Ae County 


of robbery.}—R. v. MANLEY (1932), 96 J. P. 
174 L. T. Jo. 491, C. C. A. 


Jo. 847; 
6887. Add. ‘Annoiation :—Refd. 


Insce. v. Boggan (1923), 180 L. T. 588. 


6890. Add. Annotation :—Reftd. Jarvis v. Surrey 70933a. 
County Council, [1925] 1 K. B. 654. 


Motor Union 





88 BE. 


Council v. Glasbrook, [1924] 1 K. B 


7026. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


.|—ANON, (1701), 12 Mod. Rep. 495; 
. 1472. 


879. 


Part XX.—Offences relating to Administration of Justice. 


7278, Add. Annotation :—Retd. Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


PART XVIII. mesic 2, SUB-SECT. 38. 


6750 iii. .Advocating 
expressly any form of rebellion is not 
@ necessary element in an offence under 
Indian Penal Code, s. 124a. It Its 
quite possible by the abuse of Govt. 
officials to make an endeavour to bring 
into hatred or contempt the Bort. 
established by law in British India.— 
EMPEROR v. SaATYA RANJAN BAKSHI 
(1929), I. L. R. 56 Cale. 1085.—IND. 


h i. -/-Where a_ book, 
which professes to be a history of the 
Hast India Co., is in no sense “merely 
& history of the times with which it 
deals, but teems with propaganda 
directed against British rule, & the 
intention & general trend of the book 
is to bring into contempt & batred the 
present Govt., the book is rightly 
prescribed under sect. 99a of the 
Criminal eoeaure Code.—-EMPEROR 
v. SAIGAL (1930), I. L. R. 52 All. 775.— 


"PART XVIIL SEOT. 7. 





Lo aeemanennet 














bie 1ii. —— Meaning of ‘‘ prize- 
fight."|\--R ov. PRLKKY (1913), 24 
W. L. R. 804; 4 W. W. R. 1055; 11 
ee lL. R, 701° 6 Alta. L. R. 103.— 
6821 ili, —— Restaurant.jJ—A 


ublic place within 
Criminal Code, s. 238 (f), since the 
public has no rights, as such, to 
resort there; &, therefore, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 ( f ), does 
not render the disturber subject to 
conviction thereunder.— Rf. v. BENSON, 
{1928) 3 W. W. R. 605: 50 Can. Crim. 
Cas, 426.—CAN. 


PART XVIII. SECT. 8, SUB-SECT. 1. 


6841 li. ———- 9 Unemployed are 
town hall.j—h. v. HEATTIB, fi931) 3 
W. W. RR, 764: 55 Can. C. CL. 3803 39 
Man, L. hi. 39d. —CAN. 

6841 iii. J—~—Deft. led a parade 
of unemployed men through the 
streets of a city, the purpose boi 
detnonstrato the extent of unemp ae 
ment & to excite public sympathy. 
The chief constable reat deft. to 
lead the parade Hapa hc certain 
restricted area in the city, Dut deft. 
refused to obey & was arrested by the 
police; he then instructed his follow ers 
to enter the Dal aus y area, in defiance 
of the pone: & they, pushing the 
police aside, carried the parade through 
the restricted area. No physical 
violence doing bodily harm resulted, 
Pe agente because the police realised 

iadom of yielding to a crowd of 
tnen who were unarmed & apparently 
harmless :—Held: deft. was a member 
of an ay lawful in its inception, 
but unlawful in its execution, because 
it waa determined to meet force hy 
force & to resist the officers of the law. 
—R. v. PaTreRson, [1931] 3 D. L. KR. 
267; 660. L. R, 4861; 55 Can. CC. 
218.---CAN. 


restaurant is not a 





sn. Meeting to maintain right bona 
fide believed to be posseased.|-—Where 
five or mee ersons assemble for 
maintaining orce, or show of force, 
a right whic they bond fide belleve 
they possess, & not for Suterene by 
such force, or show of force, t or 
supposed right of theirs, they do not 
constitute an unlawful assembly punish 
able under India Penal Code, s. 143.— 
Re VEERABADRA PILLAI (1927), 15 L. R. 
51 Mad. 91.—IND. 


so. Circumstances to be considered. }+— 
To constitute an ‘‘ unlawful assembly ”’ 
within sect. 87 of Criminal Code there 
need be no intention on the part of any 
member of the assembly to commit an 
offence, but it is the manner in which 
the assembly conducts itself that 
brings it within tbe purview of the 
sect. All the circumstances, including 
the conditions of the time, must be 
considered in determining whether a 
particular assembly was in the begin- 
hing or had become an unlawful one. 
Tho common purpose of the members 
& the likelihood of a= disturbance 
resulting from the assembly are matters 
which are ordinarily not determnined 
by direct: evidence but by inference 
from the conduct of the mecting & 
all the circumstances surrounding it. 
Therefore, the reception of evidence 
that on the day before the assembly 
in question a circular, urging the un- 
employed to refuse to accept relief 
work & to ‘ strike."’ was distributed 
in the city was held not to afford a 
valid ground of appeal fron: a con- 
viction on a charge of being u member 
of an umlawful assembly although no 
connection of the accused with the 
circuJar was shown.—h. v. JONES & 
SHEININ, R. vu. THERNES, It. v. FARBY 
& Dworkin, R. 0. CAMPBELL, [1931] 
3.W.W. R. 716; 57 Can. ©. C. 81, 90, 
92; 26 Alta. L. R. 97.—CAN. 

sq. ALembership of Communist party.) 
rae v. Buck, (1932) 3 D. L. . 97.— 


PART XVIII. SECT. 9, SUB-SECT. 7. 


st. Whether municipal corporation 
liable.] — GLOBE RoutTerrs FIRE 
INSURANCE Co. v. GLACE BAY CORPN. 
(N. 8.), (1927) 1 D. L. R. 80.—CAN. 


PART XVIII. saad 10, SUB-SECT. 1. 


sv. Facant premises.}—The gist of 
the offence of forcible entry under 
sect. 102 of Criminal Code is the forcible 
depriving of another person of actual & 
peaceable possession in a manner likely 
to cause a breach of the peace or 
reasonable appre rehension thereof. An 
entry by the breaking of the lock of 
vacant premises is not one likely to 
cause a breach of the peace &, there- 
fore, not within sect. 102. ‘* Forcible 
entry ’’ as defined in the decisions 
anger the English statutes is dis- 
shable from _ Sale entry " as 

ed by sect. 102.—R. 
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(1931) 1 W. W. R. 480; 55 Can. C. C. 
114.—CAN. 


PART XIX. SECT. 4. 


sh. Judicial officer--Mmember of 
licensing court.j--Held: an attempt 
to bribe a member of a licensing ct., 
in order to influence his vote on an 
application for a licence, was an offence 
indictable at common law, in respect 
that, the functions & procedure of a 
liconsing ct. were of a judicial character. 
—LOGUE vw. H.M. ADVOCATE, [1932] 
8. C. (J.) 1.—SCOT. 


PART XX. SECT. 2, SUB-SECT. 1. 


7236 i. Nature of the offence.j— 
Perjury is in itself a contempt of ct.— 
R. v. Z1z0 WATANEON: ee D. L. as 
758; (1927) 2 'W. OR. 155: 
Can. Crim. pose: Ber: 21 Sask. L. Re 
532.—CAN 


- Abrence of examiner— 
Failure to file affidavit. ]—An examina: 
tion for discovery in a county ct. 
action not conducted iu the presence of 
the deputy clerk oe not an examination 
taken pursuant to County Cts. Act, 
R. 8S. M., 1913 (c. 44). & perfury does 
not lie against the person cxamined, 
even ones the solrs. agreed that the 
clerk need not remain during the 
examination. 

The fact that no affidavit was filed 
prior to such examination is not a bar 
to a prosecution for perjury, where 
uccused voluntarily agreed to submit to 
& attended the examination & was 
sworn & examined.—R. v. ALLEN, 
{1925)1 D.L. R.47 3 (1925]1 W. W.R. 
ee o Can. Crim. Cas. 118.—CAN. 


S. P. R. v. Kownen (Sask.), 
see), 46 Can. Crim. Cas. 279; [1926) 
3 W. W. R. 478.—CAN. 


ci. —— Investigation by Canadian 
National Railway—Not a judicial pro- 
ceeding—Although . justice on the 
Board.|—-Botivin v. R. (1929), 54 Can. 
Cc. O. 290; 48 Que. K. B. 81.—CAN. 


PART XX. SECT. 2, SUB-SECT. 7. 


si. a | v. FRERRISH & 
Dy Vasse (1926), 58 N.S. R. 370.— 


PART XX. SECT. 2, SUB-SECT. 8.—A. 


a i. Witness protected Evi- 
dence Act, 1912 (ce. emt), }~— Evidence 
given at a trial at which the witness is 
granted the protection of Canada 
Kividence Act, 1912, is not receivable 
against him on a prosecution for per- 
jury on other occasions, ¢.g.. on an 





inquest & prelimina it hearing.—-R. v. 
a ePPOnR Overs aa ue Dd. Le R. 167; 
6; 43 Can. Crim. 


Sia 
Cas. —_ “ 


a . ——,}— Accused was convicted 
of perjury in testifying in a civil action 
brought by the Crown against his 


Cases 7416—7657a. 


7416. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 300. 


7434, Add. Annotation :—As to (2) Consd. R. v. 
Southern (1929), 142 L. T. 383. 


Hearts of Oak 


75238. Add. Annotation :—Refd. 


579. 
7564a. 


ENGLISH AND Emrrre Dicsst SUPPLEMENT. 
Assurance Co. v. A.-G. (1931), 47 T. L. BR. 
.On constables to execute warrant.|- 


CoLEMAN’s CASE (1619), 2 Roll. Rep. 78; 
81 HE. R.. 671. 


Annotation :-—Refd. Miller v. Knox (1838), 4 Bing, N. C. 


574. 


Part XXI.—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


Process. 


7641. Add. Annotation :—Consd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 


brother for evading the payment of the 
proper duty on goods introduced into 
Canada by accused. The perjury was 
charged in respect of the statement b 
accused that he had intended su 
goods for the members of his family :— 
eld: the testimony of customs 
officials as to statements made by 
accused’s brother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted.— R. v. NATANSON 
(No, 2) (Sask.), [1927] 4 D. L. R. 10353 
{1927] 3 W. W. 550; 49 Can. Crim. 
Cas. 80.—CAN. 


sy. Circumstantial evidence.}-——A con- 
viction for perjury may be founded on 
circumstantial evidence alone.—R. %. 
NATANSON, [1927) 3 ; 
11927) 2 W. W. R. 127: 48 ; 
Cas. 158; 21 Sask. L. R. 505.—CAN. 


PART XX. SECT. 2, SUB-SECT. 8.-—B. 


7380 iv. ~——.}-On a trial for 
porjury with respect to testimony 
taken by a magistrate on a preliminary 
inquiry based on a sworn information, 
the information itself must be pro- 
duced to cstablish that the magistrate 
had power to hold the inquiry & that 
it was, in consequence, a “ judicial] pro- 
ceeding ’” under the Code; &, in the 
absence of proof that the original 
information had been lost or destroyed 
so as to admit secondary evidence 
thereof, the oral testimony of the 
magistrate or of the official reporter 
on the inquiry as to the nature of the 
procecdings before the magistrate, 
rele received withoyt objection, 
isi cient to prove that the inquiry 
in which the alleged perjury was com- 
mitted was held in respect to an in- 
dictable offence & was a “ judicial 
ae Fag v. CHER [1930) 2 

. W. R. 498; 54 Can. C. C. 297; 24 
Alta. L. Rh. 610.—CAN. 

sa. Writ of summons. ]}—Held my the 
evidence that the proceeding was a 
judicial p was sufficient, 
although the writ of summons therein 
had not been produced.—-R. v. GurR- 
DITTA, [1927] 1 W. W. R. 273: 47 
Can. Crim. Cas. 103: 38 B.C. R. 66.— 
CAN. 

sb. Certified copy of record—Prior 
notice not necessary where admission 
by accused that impeached statemenis 
were made in judicai Crete. Jn 
R. v. KOBOLD, [1927] 3 W. W. R. 294; 
ae Cen. Cam, Cas. 290; 37 Man. L. R. 


PART XX. SECT. 2, SUB-SECT. 8.—C. 

fi. —— Copy ofa vit. }—W here 
deft. was charged with making a false 
affidavit in the United States of 
America :-—-Held: a copy of the false 
affidavit duly authenticated by a 
witness ed bofore the judge was 
rightly admitted.—UniTup STaTrs v. 


7657a. 


a» -~ at {1995} 1 D. L. R. 2003 43 


Grim. Cas. 692; 57 N.S. 


Can. R. 421. 

—CAN. 

PART XX. SECT. 2, SUB-SEOCT. 8.—D. 
m i. ——-.}—The dictum of English 


common law that the testimony of a 
single witness is not sufficient to sus- 
tain an indictment for perjury is not 
a safe guide for the Indian cts., which 
are bound by the statute law enacted 
in sects. 3 & 134 of Evidence Act.— 


EMPEROR tv. ARJUN Sinauy (1931), 
I. L. Tt, 53 All. §98.—IND. 
7415 lii. ———.}—Although a person 


charged with perjury cannot be con- 
victed upon the evidence of one wit- 
ness, wniess such witnesa is corro- 
borated in some material particular by 
evidence implicating the accused, there 
need not be two witnesses to prove 
every fact necessary to make out the 
offence; corroboration is required 
merely for the perjured fact as a whole, 
& not of every detail or constituent 


art of it.—R. v. McKENZIE, [1930] 2 
ea R. 602; 54 Can. C. C. 153.— 


PART XX. SECT. 2, SUB-SECT. 11. 


sd. Evidence—Of falsity of state- 
ment—Corrobation unnecessary, }—-R. v. 
McBeth, [1926} 2 D. L. R. 801: [1926] 
1 W. W. R. 931; 45 Can. Crim. Cas, 
357 ; 22 Alta. L. R. 222.—CAN. 


PART XX. SECT. 2, SUB-SECT. 12.—B. 


ai. To obtain permit to purchase 
tiquor.}—Sect. 176 of Criminal Code 
does not apply to a statement which 
ia neither under oath nor a statutory 
declaration made ‘‘ knowing it to have 
the same force & effect as if made 
ander oath.’”-—R. v. WHITE (B. C.), 
{1929} 3 W. W. R. 729.—CAN. 


PART XX. SECT. 2, SUB-SECT. 12.—C. 
mi. —— Affidavit required by foreign 
law.j\—Where deft. was charged with 
making in America a falxe affidavit, 
which affidavit was required by Ameri- 
can law:-—— Held: notwithstanding 
the affidavit had not becn made ina 
judicial proceeding, the crime charged 
constituted perjury under the law of 
Canada.— UNITED STATES v. SNYDER, 
[192511 D. L. R. 200; 43 Can. Crim. 
Cas 2 ; 57 N. 8. R, 421.—-CAN. 





PART XX. SECT. 4, 


7496 i. Persuading uwitness—To in- 
duce complainant to withdraw charts.) 
The essence of the crime of attempting 
to defeat the course of justice consists 
in the wilful intent to obstruct the due 
administration of justice, coupled with 
an act calculated to further & done in 
furtherance of that intent. If these 
elements are present it does not matter 
that what was done was done under a 
mistaken belief that it would have 
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~.J—Smitu v. STEVENS (1929), 46 
T. L. R. 429. 


the effect intended. An attempt to 
induce, by threata or other corrupt 
means, a witness to provail upon com- 
platnant to withdraw a criminal com- 
plaint amounts to an attempt to defeat 
the course of justice, notwithstanding 
that the attempt was made before a 
criminal] charge had been preferred by 
the prosecut authority.— HATTriInaH 
vo. R. (1929), 50 N. L. R. 105.—S. AF. 

se. Liability for fabricating—Although 
no Haat pending.)-—~—R. v. SEVICK 
(19% 0 r 54 Can. C. C. 92.—CAN. 


PART XX. SECT. 12. 


b i. ———- ———.}—-Where a defeated 
litigant wrote, subsequent to the 
jndgment, insulting letters to the 
special magistrate presiding, there 
being no litigation pending :—Held: 
neither an instant order for imprison- 
ment nor a rule for the issue of a writ 
of attachment should be made, there 
being no reason why the ordinary 
remedy of information for criminal 
libel should aot be adopted.—Zr p. 
SANDERSON (1928), & A. S. R. 448.— 

PART XXI. SECT. 4. 

li. .J--A search warrant 
iasued under Liquor Act, 1922, s. 90, 
does not authorise the constable, who 
suspects that a person is leaving the 
premises with liquor, when no liquor 
has been found on the premises, to 
follow him & forcibly bring him back 
to the premises where the search is 
being made. If in doing so he is 
assaulted by such person, the latter 
cannot be convicted of assaulting the 
constable while acting in the discharge 
of his duty under the search warrant, 
1033: 1W. W. R. 444: 42 Can. Crim. 
Cas. 00; 20 Alta. L. R. 60.—CAN. 

1 il. Evidence that person 
assaulted an officer.j}——Where on a trial 
on a charge of assaulting a police officer 
in the discharge of his duty the person 
alleged to have been assaulted is asked 
whether he is a constable in a certain 

olice force & answers “* yes,”’ there is, 

the absence of anything to qualify it, 
sufficient evidence of his status or 
occupation as a police officer not only 
at the timo of the trial but also a few 











3 W. e R. 28 > 54 Can. C. Cc. 59.— 
CAN. 
7666 v. —— Keepin 


4 constable at 
arm's len Whether flight to avoid 
arrest.\—The fact that a person 
violently assaulted by a police officer 
who is attempting to arrest him, tries 
to evade a repetition of the assault by 
keeping at arms’ length from the officer, 
does not constitute a taking to “‘ flight 
to avoid arrest ’ within Criminal Code, 
a. 41.--VIGNITON v. Bonn & C. P. Ry. 
Co., (1928] 1 W. W. R. 449; 50 Can. 
Crim. Casa. 273 ; 87 Man. L.. R. 435.~—~ 


Vol. XV.—Criminal Law. Cases 7674—7960. 


7674 Add. Annotation :—Consd, Horsfield v. to six months’ hard labour, that being the 
Brown, [1982] 1 K. B. 365. Crimes ack: nr cebsenT ret ee of 

7688. Add. Annotation :—Refd. Glamorgan County ee (c. ase serait 

a constable when i in the execution of his a 

Council v. Glasbrook, [1924] 1 KB. 879. —POINTING v. WILSON, [1927] 1 K. B. 382 

7685a. Assaulting warder on duty.}—A convict 96 L.J.K. B. 309; 186 L. T. 307; 91 J. P. Bs 
who assaults a warder on duty is liable to be 43 T. L. R. 44; 70 Sol. Jo. 1091 ; 28 Cox, 
sentenced by a ct. of summary jurisdiction O. O. 201, D. C. 


Part XXi1——Offences affecting the Property and 


Prerogative of the Crown. 


7758, Add. Annotation :—As to a Refd. Best v. 7785. Add. Annotation:—Refd. R. v. Stokes 
Butler (1932), 48 T. L. R. 4 (1925), 1384 L. T. 479. 


Part XXIV.—Offences on the High Seas. 


7840. Add. as :—Consd. China Navigation Estates Co. of Egypt v. Board of Trade, 
Co. v. A.-G. (1932), 48 T. L. R. 375. [1925] 1 K. B. 271. 
. Paes 7878. Add. Annotation :—Refd. Re Letters Patent 
7864. Citation :—Delete 33 J. P. 791. No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 
7866. Add. Annotation :—Refd. Commercial & 53. 


Part XXV.—Offences relating to Foreign Nations. 


7889. Add. Annotation :—Refd. Browning v.Crum- 7908. Add. Annotation :—Refd. Foster v. Driscoll, 
lin Valley Collieries, [1926] 1 K. B. 522. aie ea Lindsay v. Driscoll, [1929] 


Part XXV1I.—Offences against Religion. 


7948. Add. Annotation :—Refd. Gottliffe v. Edelston, [1930] 2 K. B. 378. 


Part XXVII.—Offences relating to Marriage. 














7950. In citation delete ‘2 F. & F, 551.” 7960, Add. Annotation :—Refd. R. v. Moscovitch 
7959. Add. Annotation :—Refd. R. v. Moscovitch (1927), 138 L. T. 183. 
(1927), 188 L. T. 183. 

7676 vi. —— eh aged to Bi I. L. R. 51 All. 470.—IND. prove that the duty u upon them was 
vehicle when ores 0 do 8 sg ea paid. ary a v. R., (1928] Exch. C. R 
GALLANT (P. E. 1), RTS: 1 D. L Rg PART XXII. SECT. 4. 106.—CA 
671; 51 Can. Crim. Cas, 209. hte o 1. Possession of package received sm. Trudictment for smuggling—No 

7876: wi; = from unknown source—No proof given power to substitute conviction for 
D°ExtREMONT, [1932] 2 D. L, R. $36; that duty not paid. }—It, v. Moxie (Ont. ee een Ce, aes 
4M.P.R1 (1928), 49 Can. Crim. Cas. 375.—CAN. y triable summarily.|—R. v. JOBES 

sf. What iar te ct Ae ling— fe 8) [1926] 3 D. DL. R. 659; 46 
PART XXI. SECT. 6, SUB-SECT. 2.  Custams Act. a, 206.)—R. 0. MAYALy Crim, Cas. 8.——-CAN, 
ei, ——— Prisoner at large Unlawful eae 45 Can. Crim. Cas. 366; 37 PART XXVII.SECT. 1, SUB-SECT. 1.— 
i of magistrate.}—R. ». FPORYTRUSE! C. R. 211.—CAN. A. 
(1931), 55 Can. C. C. 152.—CAN. ee —-—,]—R. v. Jones (N.S t3 7956 ii. —— ———.J-—-On 
11926) 3 D. Ted R. 659; 46 Can. Crim indictment for pigeray the first 
PART XXII. SECT. 2, SUB-SECT, 1. Cas. 8.—-CAN. bbe i must be clea i rove one 

7761 ili. —— ——.1-_For a thing to im sh. Burden of proof Tpat prods § Suilty, it is an admission that strict 
be termed counterfeit ** according CRENZIE ( 926), 45 Can. Crim. Cas. Prog of the marriage can be made & 
to the definition Bisse in Indian Pena 13 . : 58 N.&8 R. 3 1 3.—CA recludes the necessity for roof.— 
Code, s. 2%, there should be some sort ax 8. R. 2, Roor, fi92 2413 D. L. R. $85: 57 
of resemblance sufficient to cause Sap rre aitiona ek R.» LE ee N.S. R. 325.—CAN. 
deception. In a case of counter- -< at ely 2D. L. R. 793; 47 
felting - currency notes, where the 302.—CAN, PART XXVII. SECT. 1, SUB-SECT. 1.— 
ability of the accused persons, & the al. —— ——.}—Held > where B. 
sapacity of tho materials with wiiel goods alleged to have been smuggled ad. Marriage between Roman Catholics 


they worked, were not such as to are found & seized in the oomaaaion of —Domiciled in aaa ig Protestant 
duce a currency note eters would ca yd ager} the onus, under Customs  clergyman.j-——He d, & eubse- 
in even aoe ae chai orant villager :— . 264, is upon. such person to quent marriage therefore bigamous, 
Held : be no conviction Soni how the goods had come into not withstanding pele in invalidity of 
under Indien peat Code, 8s. 489a, read his possession or how they had been cytes Pr R. pe aad (1931), 
with a. 611.—T. wv. Torah (1928), imported into Canada, &,. if so, to 36 a Cane 0} 269.— OA 
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Cases 7980-8188. XNGLISH AND Emprre Dicest SuPPLEMENT. 


7980. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


7989a. -]—On an indictment for bigamy the 
validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated.—R. v. 
Moscovitcu (1927), 188 L. T. 183; 447. L. R. 
oo C. C. 442; 20 Cr. App. Rep. 121, 


7991. Add. Annotation :—Refd. Monckton v. Tarr 
(1980), 28 B. W. C. C. 504. 





7992. Add. Annotation :—Refd. Pilot v. Gainfort 


(1981), 145 L. T. 22. 

7996. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

8026. Add. Annotation :—Refd. RK. v. DVenyer, 
[1926] 2 K. B. 258. 

8081. Add. Annotations: — Consd. Spivack v. 
Spivack (1930), 99 L. J. P. 52. Refd. R. v. 

oscovitch (1927), 44 T. L. R. 4. 

8085. Add. Ctiation:—sub nom. SuaGnEN v. 

LOLLEY, 2 Ol. & Fin. 567, n. 


8088. Add. Annotation :—Refd. R. v. Denyer, 
[1926] 2 K. B. 268. 


Part XXVIII.—Offences against Decency and Morality. 


8070. Add. Annotation :—Folld. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 


8070a. ———.}—-R. v. DE MONTALE, No. 18la, ante. 
8087a. -]—R. v. DE MONTALE, No. 181a, ante. 


8087b. Advancement of literature as defence.]— 
R. v. DE Montrark, No. 181a, ante. 

8098. Add. Annotation :—Folld. R. v. De Montalk 
(1932), 23 Or. App. Rep. 182. ° 

8104. Add. Annotation :—-Refd. Statham v. Stat- 
ham, [1929] P. 131. 

8110. Add. Annotations :—Refd. R. v. Bailey, [1924] 
ae B. 800; R. v. Southern (1929), 142 L. T. 


8112. Add. Annotations :—Consd. R. v. 





White- 


head, (1929] 1 K. B. 99; Statham v. Statham, 
[1929] P. 131. 

8128. Add. Annotation :—Distd. Woods 
(1930), 148 L. T. 311. 

8128a. —-—- By letter purporting to be written by 
woman. ]—R. v. Woops, No. 751b, ante. 

8127. Add. Annotation :—Consd. R. v. Kendrick 
& Smith (1931), 144 L. T. 748. 

8128a. ——- What 1s disorderly house.J—R. v. 
Bora, Brairr, Carré & Lummis, No. 4222a, 
ante. 

8129. Add. Annotation :—Refd. R. v. Berg, Britt, 
ae & Lummies (1927), 20 Or. App. Rep. 


R. v. 


8133. Add. Annotation :—Consd. Winter v. Woolfe, 
{1931] 1 K. B. 549. 


PART XXVII. ees 1,SUB-SECT, 3.—- 


8013 Vee —_——, }- ht. vt. WELCH, 
[1931] 4 M. P. R, 14£9.—CAN. 


PART XXVII. pak 1, SUB-SEOT. 3.— 


ni, ——-- Sufficiency of beluef—-Onus of 
proof.--In Nov. 1924, M. went 
through a form of marriage with 
& lived with him until 1928 when they 
separated. In Nov. 1929, she went 
through a form of marriage with 
di., who then knew of her rnarriage with 
DD, & that D. was still alive. M. & E. 
were prosecuted for bigamy. The 
defence was that D. was a married 
man in 1924. In May, 1915, D. 
married It. In Jan. 1927, she left him 
& disappeared & he had never since 
learned whether she was alive or dead. 
According to his evidence, she had been 
continuously absent for more than 
seven years immediately preceding his 
marriage with M., & it was not proved 
that he knew his first wife was alive at 
any time during those seven years :-—~ 
Held: the Crown aay ine proved the 
unexplained absence of D.’s first wife 
for seven years immediately preceding 
his ma e with M., & the presump- 
tion that she was then dead arising & 
discharging the onus which was pon 
the Crown, it was for the accused to 
rebut it; that they had not done, & 
therefore were rightly convicted.—-R. 
tv. McCrory; H. v. Enpy (1931), 55 
Can.C.C. 117; 660. L. 2. 530.--CAN, 

pi. ———.}-Accused & his wife were 
Roman Cathulics; they had never 
lived together, as accused left for active 
service immediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that he & his wife were first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 


oyes of the Church the marriage was 
null & void, & as though it had never 
taken place. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman :— 
Held: accused had been under no 
mistake of law & was rightly con- 
victed.—R. vo. KENNEDY, [1923] 8S. A. 
Ss. R. 183.—AUS. 


PART XXVII. aS 1, SUB-SECT. 3.— 


8038 i. Effect of mistaken belief.)—It 
fs a defence in law to 4 charge of 
bigamy that prisoner, at the time of the 
alleged bigamous marriage, believed, 
in good faith & on reasonable grounds, 
that he had been divorced from the 
bond of his first marriage, if in fact he 
had not been divorced.—R. v. Caks- 
WELL, [1926] N. Z. L. R. 321.—N.Z. 


PART XXVIII, SECT. 3. 


8079 fi. ——-—.]—The Glasgow 
Corpn. Order Confirmation Act, 1914, 
8. 21, penalises the kecping for sale of 
indecent or obscene prints, photo- 
graphs, or other representations. Ina 

rosecution of a shopkeeper for a con- 
ravention of the section, it was proved 
that the accused had kept for sale a 
largo number of photographs of nude 
women, which were exhibited in the 
windows of his shop. The magistrate 
who convicted the accused, sta 
that he considered that, while a picture 
sirnilar to those which were the subjects 
of the complaint might sidge df be 
exhibited in a public gallery, yet the 
indiscriminate exposure, sale, eir- 
culation of such prints were calculated 
to prejudice oa morals :—Held: the 
magistrate, considering whether 
the photographs were indecent or 
obscene, was entitled to take into 
account the ci nees in ‘which 
they were kept for sale; & assuming 
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that similar picturos might fittingly be 
exhibited in a public gallery, yet the 
circumstances in which the photographs 
were kept for sale by the accused 
entitled the magistrate to hold that a 
contravention of the section had been 
committed.—McGOWAN v. LANGMUIR, 
[1931] 8s. C. (J.) 10.—SCOT,. 

mi. —— Medicine intended to re- 
store virility. J—R. v. DAVIDSON, [1931] 
1 W. W. RR. 4743 55 Can. C. C. 205 ; 
25 Alta. 332.—CAN. 


PART XXVIII. SECT. 5, SUB-SECT. 1. 


8109 {. Evidence — Complaint 
—Hffet of pabrrid TPR RN. wv. WLLAOTT, 
{19283] 2 D. L. HK. 244; 49 Can. Crim. 
Can. 302 > 62 O. L. R. 1.——CAN. 


PART XXVIII. SECT. 5, SUB-SECT. 2. 


8120 vii. -J—Consent or non- 
consent makes no difference so far as 
accused is concerned in offences against 
Criminal Code, ss. 202 & 203.—R. v. 








ELulott, [1928] 2 D.L. R. 24¢ 5 49 Can. 


Crim. Cas. 302: 62 0. L. R. 1.—-CAN. 


PART XXVIII. natal 6, SUB-SECT. 1. 

di. -}—Evidence of the 
goneral reputation of a house ia ad- 
missible to show that it {s a bawdy 
house.—R. v. THEIRLYNCK, [1931] 1 
W. W. R. 352; affd., rag co O. R. 
478; 4D. L. R. 581; 56 Can. C, 0 


156.—CAN., 
dii, ——— —-—.]—hi. v. MCEWAan & 
Lez, [1932] 3 W. W. Ri. 564.—OAN, 


PART XXVIII. goat 6, SUB-SECT. 1. 


r (p. 755) i. ———~.]——During a edge 
of weeks prostitutes resorted to a 
furnished fiat, of which two men were 
the tenante & occupiers. Some of 
them went on the invitation of the 
tenants, others were taken by friends 








8140. Add. Annotation :—Refd. Winter v. Woolfe, 


[1931] 1 K. B. 549. 


8148. Add. Annotation :—Refd. Winter v. Woolfe, 


(1931) 1 K. B. 549. 


8148a. —_—_- —_— By sub-lessee— Whether ‘lessee ’’ 


within statute.]|—-Deft. was & had been for 
about seven years the lessee of premises 
consisting of four floors & a basement. He 
used the ground floor & basement as a shop 
in which he carried on the business of a 
tailor. He sub-let unfurnished the first & 
second floors respectively as flats to two 
women. These flats were approached not 
through the shop but by a separate entrance, 
& apart from his position as landlord deft. 
had no right to enter them & did not occupy 
them. It was stated by the police that the 
women were known to them as prostitutes, 
each of whom took men to her own flat. 
Deft. was charged for that he being the lessee 
of the premises unlawfully & knowingly 
permitted part of them, namely, the first & 
second floors, to be used for the purposes of 
habitual prostitution contrary to Criminal 
Law Amendment Act, 1885 (c. 69), 8s. 18 (2): 
—Held: deft. was not the “ lessee’ of the 
flata within the sub-sect.. & the charge should 
be dismissed.—StviouR v. NAPOLITANO, 
1931] 1 K. B. 686; 100 L. J. K. B. 151; 
144 L. T. 408; 953. P.72; 47T. L. R. 202; 
15 Sol. Jo. 80; 29 L. G. R. 195 ; 29 Cox, C. C. 
236, D.C. 


81438b. ——— What must be proved—Frequenting 


by prostitutes & receipt of money unneces- 
sary.}—On an information under Criminal 
Law Amendment Act, 1885 (c. 69), s. 13 (2), 


Vol. XV.—Criminal Law. 


8177a. 


Cases 8140—817%a. 


against the occupier of premises, for unlaw- 
fully & knowingly permitting them to be 
used as a brothel, it is not necessary for the 
Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 
for acts of fornication, or of indecency, com- 
mitted by them with men; it is sufficient to 
prove that with the knowledge of the occupier 
persons of opposite sexes were permitted there 
to have illicit sexual intercourse.—-WINTER v. 
Woo .re, [1931] 1 K. B. 549; 100 L. J. K. B. 
92; 144 L.T. 3811; 053. P.20;47T.L. RB. 
145; 29 L.G. R. 89; 29 Cox, C. ©. 214, C.C. A. 


8154. Add. Citations :—sub nom. GUAGLIENI v. 


Marruews, 34 L. J. M. C. 116; 29 J. P. 
439; 11 Jur. N.S. 636; 13 W. R. 679. 
Add. Annotation :—As to (1) Distd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 


8176. Add. Annotation :—Consd. R. v. London 


County Council, Ex p. Eatertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


Company.] — The expressions 
‘keeper’ of a house & ‘ person manaying 
or conducting an entertainment ”’ in Sunday 
Observance Act, 1781 (c. 49), 3. 1, must be 
taken to include a limited co., but the 
directors are not liahle merely because they 
are directors. To make them liable it must 
be shown that they acted as persons having 
the management of the house on the particular 
Sunday on which the performance complained 
of took place-—ORPEN v. HAYMARKET 
CaPpitaL, Lrp. (1931), 145 lL. T. 614; 95 
J.P. 199; 47 T. L. R. 575; 75 Sol. Jo. 589; 
29 L. G. R. 615; 29 Cox, C. C. 348. 





Part XXIX.—Offences affecting Public Health, Safety and 
Convenience. 


Sucr. 2.—OFFENCES BY INNKEEPERS. 
(Vol. XV., p. 761). 


After this sect. add the following new sect :— 


SrecT. 3.—DANGEROUS DRUGS. 


See Foop & Druas, Vol XXV., pp. 115.116, 
No. 388, &, generally, MEDICINE & PHARMACY. 


of the tenants, with their knowledge 
& consent :—Held: if the prostitution 
had been with the occuplers of the 
flat only, no offence would have been 
committed, in respect that the 
occupiers could not ‘“ permit ’ their 
own acts; & it was immaterial that. 
no profit was made by accused. 
—GIRGAWAY v. STRATHERN, [1925] 
8s. Cc. (J.) 31.—SCOT. 

o (p. em i. —— Arrest under search 
warrant.|—-R. uv. FRIEDMAN (Sask. 
(1927), 49 Can. Crim. Cas. 225.—CAN. 


h (p. 757) i. —— Omission of “ know: 
ingly.’ )—A conviction which does not 
state that accused “ knowingly ”’ per- 
mitted his premises to be used for the 
illegal purpose described, is materially 
defective.—R. v. Rozonowskl, (1926) 
1b. L. R. 782; Ha WwW. W. RR. 
241; 45 Can. Crim. - 193; 36 
B. Cc. R. 327.—CAN. 

sf. House must be “common” & 
© nublic. "}--R. v. LAPORTE (1931), 56 
Can. C.0. 158.—CAN, 


sh. Punishment.}—Held : the measure 


of punishment on suminary conviction 
for keeping a bawdy house is governed 
by sects. 228 (2), 779 of the Criniuinal 
Cude, & under sect. 779 there are three 
alternative punishments: imprison- 
ment for six mouths,a fine uot exceed- 
ing $200, or both fine & imprison- 
ment.— Er p. THOMAS, [1931] 3M. PR, 
350.—CAN. 


PART XXVIII. SECT. 7, SUB-SECT. 3. 


8176 i. Concert—Free adinission--- 
Collection taken.}—Applt. corpn. ex- 
isted for the purpose of disseminatin 
the doctrines of Rationalism. Without 
a consent of any kind from the Muni- 
cipal Corpn., it held a concert on a 
Sunday evening in a picture theatre, 
to which no charge was made for 
admission. ‘There was a notice read- 
ing, *‘ Unless you contribute sixpence 
we run at a loss,” & ao silver-coin 
collection was made. The concert 
consisted, in part, of a lecture which 
might have had some educational 
value, &, in part, of diversions of a light. 
character, Applt. was convicted of an 
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offence under Municipal Corpna. Act, 
1928, s. 309. On an appeal by way 
of rohearing :-—Held: an entertain- 
ment had been held & applt. had been 


rightly convicted.—-NrEw ZKALAND 
ASSOCN, FOR ADVANCEMENT Or 
NATIONALISM, INC. v. TLOGAN, [19381] 


N.A. L. R. 907.—--N.Z, 


sn. Exhibition of films—lIntegral part 
of function.}—Where the exhibition of 
motion-picture filhns constitutes an 
integral, although possibly a mere) 
subsidiary, part of a function to whic 
the public are invited & have access, 
thero is an “ entertainment ” within 
Municipal Corpns. Act, 1920, s. 309, 
which prevides as follows: **‘ No con- 
cert. or entertainment of wny kind which 
is open to the public, whether by the 

urchase of tickets or otherwise, shall 

ec held or given on any Sunday, 
Good Friday, or Christmas Day with- 
out the written consent of the Council, 
& then only subject to such conditions 
in every respect as the Counci) ma 
impose."---MARTIN wv. HOoGan, 11933) 
N. ZL. R. 427.--N.Z. 


Cases 8195 —S8338a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part XXX1.—Offences relating to Trade. 


8195 Add. Annotations:—Apld. Reynolds v Ship- 
ping Federation, [1924]1 Ch.28. Consd. Sorrell 


v. Smith, (1925] A. C. 700. 
v. Casson, 


Brimelow v. Casson, 


[1924] 1 Ch. 302; Thompson 
v. British Medical Assocn., [1924] A. C. 164; 
British Oxygen Co. v. Liquid Air, [1925] Ch. 
883; L. v. L., [1931] P. 63. 

8198. Add. Annotations :—Distd. 
Shipping Federation, [1924] 1 Ch.28. Consd. 
Sorrell v. Smith, [1925] A. ©. 700. Refd. 

{1924] 1 Ch. 802; 

G. W. K. v. Dunlop Rubber Co. (1926), 


Refd. Brimelow 


42 T. L. R. 376; Hardie & Lane v. Chilton, 
£1928] 2 K. B. 306. 

8219. Add. Annotations :—As to (1) Apld. Pointon 
v. Cox (1926), 186 L. T. 506. 
Pointon v. Cox (1926), 1386 L. T. 506. 

8236a. Conviction—Acts of intimidation must be 


As io (2) Consd. 


set out.j—-A conviction under Conspiracy & 


Reynolds v. 


Protection of Property Act, 1875 (c. 86), for 
intimidation is bad, 
appeal, unless it sete out the particular act 
or acts of intimidation proved in evidence.— 
METCALFE v. WISEMAN (1888), 52 J. P. 439. 


be quashed on 


Part XXXIIl.—-Offences against the Person. 


8247. Add. Annoiation :—Consd. R. v Bateman 


(1925), 94 L. J. K B. 791. 


8266a. ‘‘ Newly-born ’’ child.] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21, 1927. 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
-born’’ within Infanticide Act, 1922 (c. 18), 

gs. 1 (2):—Held: that ruling was correct. 
(2) Observations on the form of statements 


8284. Add. Annotations : — Consd. 


Williams v. 


Guest, Keen & Nettlefolds, [1926] 1 K. B. 


497. 


The trial 


made by accused persons while under arrest. 


—R. v. O’ DONOGHUE .(1927), 97 L. J. 
303; 183 L. T. 240; 913. P.199; 44 T. L. R. 
51; 71 Sol. Jo. 897 ; ow aaa C. C. 461; 20 


Cr. "App. Rep. 132, C. C 


PART XXXI. each 3, SUB-SECT. 3.— 


8221 a. Nature of offence.J}—On an 
indictment under Conspiracy 
tection of Property Act, 1875 (oc. Bh), 
a. 7, for persistently following emplo 
& watching his place of business & 

rivate residence with a view to cuore 
fim to take back a dismissed employee 
into his employment, the evidence 
being that defts. with other persons 
had continually watched & walked up 
& down before prosecutor’s business 
premises, & had followed him through 
the streets to his private residence :— 
Held: (1) under the clroumstances if 
the acts or* watching ” & “ persistently 
following ”’ were done with the intention 
of coercing the employer to take back 
the dismissed cables ee, defts. ought 
to be found guilty ; (2) Trade Disputes 
Act, 1906 (c. 47), 8 gf (1), did not apply 
as regards the te watching’ of the 
private residence.— I. v. WALL (1907), 
21 Cox, C. C. 401.—IR. 


PART XXXI. 3, SUB-SECT. 


sa. Besetting ‘* wrongfully & without 
lawful authority '’—What amounts to.)—~ 
Defts. were convicted under sect. 501 
of the Criminal de of besetting a 
theatre, wron ly & without lawtul 
authority, with a view to compel the 
manager of the theatre to enter Into 
a contract to employ Opn belong- 
ing to a trades union. The besetting 
was udmitted & also the fact that the 


acts proved were done with the view 
rear The acts proved were parad- 
ing in front of the theatre wearing 


coats on which were printed, “ This 
theatre is trying to destroy union 
working conditions”? & other similar 


legends. ‘The conduct of defts. was 


K. B. 8388a. 





peaceable; there was no uproar or 
disturbance, no one accosted, no 
crowd gathered; & there was no evi- 
dence of any " threats, obetraction: 
molestation or incommoding 
patrons: :—~Held : prog merely that 
defts, acted with the view stated in 
pan cee was not proof that they 
ly & without lawful 
pet sienna had he tv. ee ate [1931] 
O. Rt. 169; 55 Can. C 318.—CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 


hi, —— —— ——.}-H.M. Apvo. 


CATE v. SAvVAaGR, [1923] S. C. (J. ri — 
SCOT. 


PART aia cab 1,SUB-SECT. 1.— 


8285 Iii. .}~—Crimina] Code, 
a 258, ideas provides ap oe case 2 

e causing of an injury of a 
nature, the treatment of which h belies 
about death, does not apply to a cane 
wherein there is no evidence from which 
it might be inferred that the injury 
was in any way increased or its con- 
sequences accelerated by the treatment 
which was given eceased with t. 
obvious object of overcoming the 
effects thereof. Where a person alleged 
to have been murdered was operated 
on for the injuries alleged to have been 
inflicted by the accused, but there is 
no aprarent reason for loferring that 
said treatment was the immediate 
cause of death, there is no authority 
for nog that the onus ia, neverthe- 
lesa, he Crown of calli 
sangeon to eave the operation in 

detail.— R. Buragss & MoKEnzin, 
{1828]2 Db. Lk. 694; (1928) 1 W.W. R. 

3: Can. Crim. Cus. 343; 39 
B.C. BR. 492. —CAN. 
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ca eeeeeeemmmeaal 


16 B. W. C. C. 331; 
Park Colliery Co., [1926] 1 K. B. 279. 


8817. Add. Annotation :—Apld. R. v. Hall (1928), 
140 L. T. 142. 


8338. Add. Annotations :—Consd. R. v. Thorpe 
(1925), 1383 L. T. 95. 
(1925), 18 Cr. App. Rep. 163. 





the | 


Refd. Carr v. Port of Glasgow (1923), 


Hutchinson v. Kiveton 


Refd. R. v. Canham 


-]—(1) If in a trial for murder the 


defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 


PART XXXII. oe te SUB-SECT. 1 
~—F. (a). 


8312 i. Provocation answered by use 
of weapon.}—Appct., who had grounds 
of suspicion that his wife bad mis- 
conducted herself with another man, 
stabbed her in the legs & lower part 
of the body with a long knifo, causing 
her to bleed to death in a few minutes: 
—Held: an application for leave to 
appeal from a conviction for murder 
must be dismissed.—R. v. BUOTRLEZI, 


PART XXXIIL. SECT. 1, SUB-SECT. 1. 
—F. (d) i. 


sp. Iefusal to cohabit.J—On an a 
from a conviction for murder hel 
the refusal of tho victim, the wife of 
the accused, to cohabit with him was 
not provocation within sect. 261 of the 
Criminal Code.—R. v. MoGratrns, [1932) 
baw W. R. 385; 40 Man. L. R. 139.— 


hens 


PART XXXIIL wate SUB-SECT. 1. 


d {, «The fact that while a 
child is flouting ita father’s authority 
its mone *‘ eggs it on ’’ may be found 
to nstitute provocation within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise be murder, may be reduced to 
ene enenier —R. v. PAYETTRE, [1925]J 
2W. R. 747; 44 Can. . Ong. 
209: 38 B. O. I. 81.—CAN. 


PART XXXIII, SECT. 1, SUB-SECT. 1. 
—H, (a). 





~R. o. prin 
esi 1D. D. L. R. 147; 43 Can. Crim 
as, 220; 57 N,S. R. 513.—CAN. 


cont.) 11099) 3 Det e 6sa PAeON 
. Cas, 329.—CAN. ' : 


ward, No. 8317, ante, accepted.—R. v. 
1928), 140 L. T. 142; 21 Cr. App. Rep. 48; 
8 Cox, C. C. 587, O. O. A. 


~.}—R. v. MILLWARD, No. 3286a, ante. 
N. (1523), Y. B. 14 


8384a. 


8459a. 
Hen. 8, fo. 16, pl. 
Annotations :—Consd. Howard v. Gosset (1845), 10 Q. B. 
359. Refd. Marshalsoa Case (1613), 10 Co. Rep 68b. 
8468. Add. Annotation :—Refd. Horsfield v. Brown, 
[1982] 1 K. B. 356. 


8498. Add. Annotations :—Consd. R. v. Betts & 
Ridley (1930), 144 L. T. 526. Refd. R. v. 
Canham (1925), 18 Cr. App. Rep. 163. 


8575. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8640. Add. Annotation :—Refd. James v. British 
General Insce.,.[1927] 2 K. B. $11. 


8640a. ——-.])—-R. v. Rose (1928), 20 Or. App. 
Rep. 164, 0. C. A. 


8644. Add. Annotation :—Refd. R. v. Baldessare 
(1930), 22 Cr. App. Rep. 70. 


8645. Add. Annotation :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


8652a. Liability of persons other than driver— 
Common purpose.]—Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actually drives.—R. v. 
BALDESSARE (1930), 144 L. T. 185; 29 
Cox, C.C. 193 ; 22 Cr. App. Rep. 70, C. C. A. 


8665. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. ; 

8666. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. S. P. R. v. MarKuss (1864), 4 F. & F. 356. 

sa :—Refd. R. v. Bateman (1925), 94 L. J. K. B. 








8667. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


(2) The rule on provocation in R. v. Hay- 
HALL 
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8667a. —— -]—R. v. Marxkouss (1864), 4 
F. & F. 356. 
Annotation :—Refd. R. v. Bateman (1925), 04 L. J. KE. B, 


8668. Add. Annotation :—Consd. R. v. Bateman 
(1925), 04 L. J. K. B. 791. 


8672a. ——- ———.]}—Where a doctor is consulted, 
as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he aie the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in ‘administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment.— 
R. v. Bateman (1925), 904 L. J. K. B. 791; 
133 L. T. 730; 89 J. P. 162; 41 T. L. R. 
557; 69 Sol. Jo. 622; 28 Cox, C. ©. 33; 
19 Cr. App. Rep. 8, ©. C. A. 

8674. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8676. Add. Annotation :—Consd. 
(1925), 94 L. J. K. B. 791. 

8677. Add. Annotation :—Consd. 
(1925), 94 L. J. K. B. 791. 

8679. Add. Annotation :-——Consd, 
(1925), 94 L. J. K. B. 791. 


8680. Add. Annotation :——-Consd. 
(1925), 94 L. J. K. B. 791. 


8681. Add. Annotation :—Consd. 
(1925), 94 L. J. K. B. 791. 


8682. Add. Annotation :—Consd. 
(1925), 94 L. J. K. B. 791. 


R. v. Bateman 


R. v. Bateman 
R. v. Bateman 
R. v. Bateman 
R. v. Bateman 


R. v. Bateman 


PART XXXII. aa 1, SUB-SECT. 1. 


8506 iii. ~.}+—-A man who 
strikes another in the throat with a 
knife must know that the blow is so 
imminently dangerous that it must in 
all probability cause death, & the 
inj intended to be inflicted is 
sufficient in the ordinary course of 
nature to cause dcath. — JunpAGI 
MaLLaAn wv. KEING-EMPEROR (1929), 
I. L. R. 8 Pat. 911.—IND. 


sa. Wrongful aci.j—Where, although 
there is no intont to do injury to the 
person or property of another, death 
results from the doing of an act which 
is aia malum prohibitum, the wrong- 
ful act is not the kind of act that the 
criminal law requires as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated is 
one designed & intended to prevent 
injury to the person, or the prohibited 
act is accompanied by Ne eg ie Te 
R.v. D’ ANGELO, (1927) 4 D. L. R. 593; 
48 Can. Crim. Cas. 127; 60 0. L. R. 


PART XXXIII. ian tar 1, SUB-SECT. 1. 


8584 iii. ~.J—-A Chris- 
tian Science practitioner who gave 
a sick child ‘‘ absent treatment,” t.e. 
prayer, but who prescribed no medicine 
or othor treatment, & who was not 
shown to have advised the uts not 
to call in a physician or to have aided, 


abctted or counselled them to abstain 
from providing proper medical attend- 
ance for the child :—I/eld: wrongly 
convicted of manslaughter of the 
child —R. v. Exper, [1925] 3 D. L. BR. 

447; [1925] 2 W. W. RR. 545: 44 Can. 
Crim. Cas. 75; 35 Man. L. R. 161.— 
CAN. 

PART XXXIIL. sees » SUB-SECT. 1. 
wow aN GC) i. 

_ 8612 i. Must be calculated to endanger 
life.}-~-Criminal Code, 8. 247, attaches 
no criminal] responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail criminal responsibility 
there must be some physical conse- 
quences resulting from such omission ; 
the danger iteelf is not a consoquence 
within tho sect.—R. v. Wurt (1923), 
55 QO. L. kh. 438.—CAN. 


PART XXXIII. NET SUB-SECT. 1. 


8639 iv. -]— Where accused, 
driving a motor car at night, entered 
a road which being under repairs was 
closed to traffic & ran over & killed 
two coolies, who were sleeping on the 
road with their bodies completely 
covered up, except for thelr faces :— 
Held; accused was not guilty of 
comnng, conte Wu & poet 
Calc. 333.—IND, ; 
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8639 v. —— Grosa negligence or 
wanton misconduct necessary.}-—R. v. 
GREISMAN, [1926] 4 D. L. R. 738; 46 
per Cas. 172; 590. L. R. 156. 


86389 vi. -————,]--To constitute 
criminal negligence within sect. 284 
of the Criminal! Code, the unlawtul act 
must result in gross negligence or 
wanton misconduct. Therefore an 
accused who drove & wagon on the 
highway 3 short time after dusk, with- 
out a light, contrary to Highway 
Traffic Act, R. S. O., 1927, was not 
ipso facto guilty under sect. 284.-—R. 
v. COSTELLO, (1932] 2 D. L. R. 410; 
O. K. 213.-—CAN. 

$6398 vii. ———.]—-A direction to tho 
jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence required to be 
found in a civil & a criminal trial :—- 
Held: sufticiont.—Moonr: v. R., [1926] 
8S. A. S. R. 52.—AvUs. 

8639 viil. ——.]}—The test of negli- 
gence to bo applied in criminal trials 
{ig the same as that applied in civil 
cases, pamely, the standard of skill & 
care which would be observed by a 
reasonable man.—R. v. MEmRING, [1927 } 
Apn. PD. 41.—S. AF. 

8639 ix. -l—~Proof of ordinary 
negligence justifies a convictiou for 
manslaughter under Criminal Code, 
WwW, Ww. R. 757.—CAN. 

COUPLAND, 


8639 > + ~————, J — RK. v. 
{1930} 3 W. W. R. 410.—CAN. 








8798a. 


PART XXAXIIL. iar ‘i » SUB-SECT. 1. 
mene 0 g e 


8684. Add. Annoiation :-—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


(1925), 94 L. J. K. B. 791. 


-~.}—(1) The question whether 
or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, t.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must 
regarded, 

(2) Rules as to questions by police officers 
to detained persons commented on.—R. v. 
BooKER (1924), 88 J. P. 75; 18 Cr. App. 
Rep. 47, C. C. A. 


8927. Add. Annotation :—Retfd. R. v. Punch (1927), 


20 Cr. App. Rep. 18. 


9028a. Within Children Act, 1908 (c. 67), s. 12 (1).] 


—An assault within the above sect. must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the oahu fi or care, of a girl of eleven years of 
age, was charged under the above sect. with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that whan she screamed he 
put bis hand over her mouth :—Held: this 
was not an assault within the sect.—R. v. 
HaTron, [1925] 2 K. B. 322; 04L. J. K. B. 
863; 183 L. T. 73853; 89 J. P. 164; 41 





42'Gon. Grim. Cas. 156-0 CAN, 
Dn. Urimi. ° — ° 
8694 vi. The negligence of Crim. Cas, 115.—-CAN, 





9042a. 


but confirmed when he had a belief in 
impending death :—-Held : admissible. 
—DEBORTOLI vo. R., [1926] 4 D. L. R. 
722; (1926) 8S. Cc. R. 492; 46 Can. 


Cases 8684—9042a. ENGLISH AND Empire Digest SuPPLEMENT. 


T. L. R. 637; 28 Cox, 0. OC. 43; 19 Cr. App. 
Rep. 29, 0. 0. A. 


8688. Add. Annotation :—Consd. R. v. Bateman 9086, Add. Annotation :—Refd. Gayler & Pope v. 


Davies, [1924] 2 K. B. 75. 


9042. Add. Annotation :—Apld. R. v. Newport 


BR wp 
(Salop) JJ., Hz p. Wright, [1929] 2 K. B. 416. 


ae a school for boys there was 
a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
@ pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable ; they dis- 
missed the information. An order nisi 
having been obtained esis upon the justices 
to show cause why they should not state a 
case on a question of law:—Held: the 
decision of the justices was right, no question 
of law arose on which they could state a 
case, & that the order nist should be dis- 
charged.—R. v. NEwport (SaLop) JJ., Hx p. 
WRIGHT, [1920] 2 K. B. 416; 98 L. J. K. B. 
555; 141 L. T. 568; 935.P.179; 45 T.L. R. 
477; 73 Sol. Jo. 384; 27L. G. R. 518; 28 
Cox, C. C. 658, D. C. 


inore than “* battery.”—R. v. TRESEGNE 
(1926), 45 Can. Crim. Cas. 270; 58 
O. L. R. 634.—CAN, 


PART AXXIIL ace 6, SUB-SECT. 2. 


the victim is not a defence to a charge 
of mansisughter unless it was the sole 
cause of the accident.—R. v. FIELD 
(Alta.), [1928] 3 W. W. R. 757.—CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
—Q. (b) i. 


si. -+—-In a murder trial 
where the victim’s throat had been cut 
so that he was unable to speak, evi- 
dence of questions put to deceased by 
the prosecution’s witnesses & answers 
giving by nodding the head & making 
signs, amount to ‘verbal state- 
ments ” under Evidence Act, 5. 32, & 
are admissible as a dying declaration. 
—RanGa v. R. (1924), I. L. KR. 5 Lab 
305.-—IND. 


PART XXXII. SECT. 1, SUB-SECT. 1. 
—Q, (b) iii. 

8741 xix. ——.]— A native when 
dying from injuries inflicted upon 
him said that he was “ dead ’’ or had 
been *‘ kiled.’* Be then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. He then made 
a statement inculpating applt.:— 
Held: deceased when he made the 
statement had not a settled hopeless 
expectation of death, & the etatement 
should not have been adii{ted in 
evidence as a dying declaration.—H. 
v. PO as {1925} App. D. 561.— 

8746 i. Afust Lelieve death to be 
imminent.}—A statement made when 
deceased had no expectation of death, 








PART XXXIII. SECT. 1, SUB-SECT. 2. 


8838 ii. -}—-The necessit 
of dispersing a riotous crowd, whic 
would become dangerous unless dis- 
persed, & which threatens serious injury 
to persons & property, justifies a peace 
officer in ae firearms to prevent 
violent & felonious outrage to persons 
& property. <A ringleader who, under 
such conditions & while assaulting a 
peace officer, is shot dead, dies by 
justifiable homicide ; the peace 
officer who fired is free from any 
liability in damages.—HEBERT  v. 
MARTIN, (1931]S.C. R.145; 2D.L. R. 
484 ; 54 Can. Cc. C. 257.—CAN. 

KR. v. PURVIS 


oO i. pantera ——, }— 
(Ont.) (1929), 51 Can. Crim. Cas. 273.-— 
CAN. 











PART XXXIITI. ssa) 6, SUB-SECT. 1. 


di. —-—-~ Injury resulting in death. )—- 
Deft. was convicted upon two cherie 
of criminal negligence causing bodily 
or grievous bodily harm under Criruina) 
Code, 8. 284 & 285:—Held: deft. 
was properly convicted. notwithstand- 
ing that death resulted from the Injurics 
inflicted by his “ie voags ToaRE? t. v. 
Stagg, {1927} 3 D. L. R. 433; 47 
eau Crim. Cas. 356; 60 0. L. R. 375.— 


PART XXXIII. SECT. 6, SUB-SECT. 1. 

sd. Meaning of “actual bodily 
harm."’}—The above words in sect. 
295 of the Code mean lttle, if anything, 


58 





m i. Burden of proof.j—Where 
on a charge of unlawfully wounding 
@ person with intent to maim or dis- 
able him, the Crown proves that 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named, = it 
establishes its case, & the onus then 
shifts to accused to satisfy the ct. 
that it was either an accident or that 
he did not intend to wound.—l. v. 
SMART (Alta.), [1927] 3 W. W. R. 753; 
49 Can. Crim. Cas. 75.-—CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 1. 


sb. Ltunning down by moter cur-—~ 
No intent to aseault.}—-Prisoner was 
indicted for assault occasioning bodily 
harm. The cvidence showed that the 
injury in question, a fracture of the 
collar bone, was due to an accident 
caused by a motor car driven by 
risoner in a public thoroughfare at 
.60 am. There being no evidence of 
an intention to assault, the indictment 
wos ameuded, ae the suggestion of the 
learned trial judge, so as to allege 
negligence in the coutrol of a dangerous 
thing, in substitution for the charge 
of assault.— RK. v. McIVER, 22 Q. J. ° 
173.—AUS5. 


PART ee 7, SUB-SECT. 2. 


9041 i. Schoolmaster & scholar.j— 
Teacher entitled to inflict ree le 


unishment.—R. v. METOALYES als 
F927] 3 W. W. R. 194.—-CAN. 


9048. Add. Annotation :—Consd. R. v. Newport 
(Salop) JJ., Ha p. Wright, [1929] 2 K. B. 416. 
9057. Add. Annotations :—Consd. Place v. Searle 
veer 48 T. L. R. 428. Refd. Gottliffe v. 
delston, [1930] 2 K. B. 378. 
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prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M. & that he had not made a false 
statement :—Held: the Prison Rules did 


9103a. ———.]—-The old law that the owner of 
a house, or members of his family, may kill 
& asser who would forcibly. dispossess 
him of the house, although such householder: 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 


not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 
the Governor of Portsmouth Prison; the 


or modified by modern 


Hussey (1924), 89 J. P. 2 


205; 18 
(1929), 45 f. L. R. 648. 


9154a. ——- Detention after receipt of remission 


ractice.—R. v. 


. App. Rep. 160, OC. C. A. 
9154. Add. Annotation :—Apld. Morriss v. Winter 


; 417 L R. 


Governor of Pentonville Prison was pro- 

tected, as he had merely acted in pursuance 

of the order of the ct..—MoORRISS v. WINTER, 

[1930] 1 K. B. 248; 99 L. J. K. B.101; 142 

L. T. 67; 45 T. L. R. 643 ; 28 Cox, C. C. 687. 
9207. After this case add :— * 


SUB-SKcT. 4.—-CHILD DESTRUCTION. 


PART XXXIII, SECT. 7, SUB-SECT. 2. 
—C. (b). 


9086 iv. 
temporary pain & discolouration of the 
flesh for a fow days:—Held: not 
excessive.—R. v. METOALFE (Sask.), 
{1927) 3 Ww, Ww. R. 194.—CAN, 


9071 ii. . v. 
(Sask.), [1927] 3 W. W. RR. 194.—CAN. 


actual bodily harm :~-Held: the force 


himself, as he did, arainst an assallant 
armed with a hammer, was not dia- 
proportionate to the nature of the 
attack made on him, althongh jt caused 
the fracture of his assailant’s skull, 
was justiied by Oriniual Coders. 23. Dy & Be 
was ed by, minal Code, s. 23.— _L. Rk. cake ; 
»w. Oaan, (19281 3 D. L. R. 876; 63 O. L. It. 275.--CAN 
28)3 W. W. R. 465; 50 Can. Crim. 
Cas. 71: 23 Alta. L. R 511.—CAN. 9208 1. [Voman not pregnant. |—Held : 


PART XXXIII. meer 7, SUB-SECT. 2. 


sj. Defence of son by father.J)—Tho 
conviction of a father for assault- 
ing a boy who had been kicking & 


abort, 
— it did not set forth that 
regs hike Bot st ar eee at the time pregnant.—-H.M. ApvocaATp dance hall under suspicions circum- 


v, ANDERSON, ([1928)5S. C. (J.) 1.— SCOT. 
PART XXXII. gical 13, SUB-SECT. 1. 


IGGs, 
B. 


PART XXXIII. eon 7, SUB-SECT. 


marks.}|—-M. was convicted in Dec. 1925, of 
certain misdemeanours & sentenced to two 
years’ imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
et. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.'s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Ang. 2, 1928, M. brought an 
action against the Governors of both prisons 
to- recover damages for his detention in 





.}~-Punishment causing 


METCALFE 





PART XXXII. SECT. 7,SUB-SECT.2.— (1925), 4 
D. 1 W. W. 
9078 v. .J~On eppen from 48 sm. What its 
conviction for an assault occasioning 


Cas. 211.—C 
sn. Criminal 


by the accused, In defending 


282; S.C. RR. 354 


931] 3 W. W. R. 52; 44 
C. R. 364.—CAN, 


R. v. HUNTER, [1932] 3 W. W. R. £18. 
—CAN 


PART XXXII. SECT. 9. 


sk. Injury caused in attempting to gent. The only sorts of fraud which 


slop breach of peace.|—A person using destroy the effect of a woman’s consent 
the force necessary to prevent & con- 


tinuauce or renewal of a breach of the 
peace, & struck by the party he was 
attempting to control :—Zfeld : justi- 
fied in striking back.—R. v. MANSON 

3 Can. Crim. Cas. 30; (1925) 
R. 671.—~CAN 


negligence — Under 
Criminal Cude, 3s. 284—What amounts salield: 
to t—H. ov, BAKER, {1929} 2D. L. RB. 
352: 63 O. L. R. G41; 


affy 
R. 785: 51 Can. Crim. Cas. 71; 


performing an operation on a woman, 
in the belicf that she was pregnant, for 
the purpose of ca 
& with attempting to cause her to 

rt, was irrelovant, in respect that tion.]— Evidence of o witness that 
the woman was 


her to abort, 


yaaa Life (Preservation) Act, 1929 
Cc. : 


9307a. —-—.]—On the trial of a prisoner for having 


had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the girl’s 
story. Further, that the fact that the 
prisoner when he was charged by a police 
officer & cautioned made no denial of the 
charge was also corroboration of her story :-— 
Held: both directions were wrong. Any 
inference as to what the girl told her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 


following a feigned marriage is not rape 
under the law of Canada. It cannot 
be sald as a general proposition, with 

to rape, that fraud vitiates con- 


are frauds as to the nature of the act 
itself or as to the identity of the person 
who does the act.—PEOPLE OF CALI- 
FORNIA STATR v. SKINNER, {1924] 2 
AE Rk. 209; 33 B.C. R. 555.— 


c. For “‘o. By misrepresentation or 


unlawful act-—-Not ENS ” 
breach of municipal bye-law.)—N. v. fraud— Personation of husband "’ read 


GosLING are (1927), 47 Cau. Crim. 


** 9295 i. Conditions negativing con- 
sent—Personation of husband.’’ 

d. Read now ‘* 9295 ii.”’ 

9295 iii. Former husband.) 
an indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while the person said to be 
porcusiee was the woman's former 

usband who had been officially re- 








. Crim. Cas. 
., {19291 1 


PART XXXIIL. SECT. 11, SUB-SECT. 3. ported as killed in action.—H.M. 


ADVOCATE t. MONTGOMERY, [1926] 


an indictment charging accused with S.C. (J.) 2.—SCOT. 


PART XXXII. peal 13, SUB-SECT. 1 
93807 i. What anwounts to corrobora- 


he saw accused & the girl leave «a 


stances at 11.30 on the night of the 
alleged seduction amounts to corro- 
boration so as to justify the charge 
going to the jury.— STEELE v. l., (1924) 
4D. “L. R. 1753; [1924] 1 W. W. R. 


-t arrest~—~Must Use 9281 i. Consent oblained by fraud— ie FP 
lap es ee v. Mabenace - What amounts to fraud.)—Cohabitation 1146.—CAN. 
9 
J 8. 59 22, 


Cases 9307a—9361a. 


charged & cautioned made no denial of the 
charge could not be corroboration.—R. v. 
WHITEHEAD, [1929] 1 K. B. 99; 98 L. J. 
K. B. 867; 189 L. T. 640; 92 J. P. 197; 27 
L. G. R. 1; 28 Oox, O. C. 5473; 21 Or. App. 
Rep. 23, C. C. A. 

Annotations :—Folld. R. v. Charavanmuttn (1930), 22 Cr. 
App. Rep. 1. Bxtd. & Apld. R. v. Naylor (1932), 23 Cr- 
App. Rep. 177. 

9811. Add. Annotation :—-Consd. Re Stollery, Weir 

v. Treasury Solicitor, [1926] Ch. 284. 


9820a. ~}+—In charges of sexual offences 
corroboration of the testimony of hail van 
is not in law essential, but is in practice 

Bs a 
f, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being hee that the 
jury gave credit to it on both counts, it may 
quash a conviction on both.—R. v. BERRY 
(1924), 18 Cr. App. Rep. 65, C. C. A. 


9320b. What amounts to corroboration.}—The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
& sexual offence is not corroboration of her 
evidence: nor is his mere silence when he 
is charged with the offence.—R. v. MARSH 
(1925), 19 Cr. App. Rep. 27, C. C. A. 


9323a. All sources of belief must 
be put to jury.]}—On an indictment for rape 
& carnal knowledge full & sufficient direction 
must be given to the jury on the need of 
corroboration of the story of the prosecutrix, 
& on the issue of deft.’s belief about her age 
every source from which the jury may infer 
her age must be referred to, even though each 
one separately may be open to criticism.— 
R. v. Summons (1931), 23 Cr. App. Kep. 25, 
C. CO. A. 
——~—~ Reasonable cause for belief in marriage. | 
—See Age of Marriage Act, 1929 (c. 36), 
s. ] (1), proviso. 

9323b. Defence that prisoner ‘‘of twenty-three 
years of age or under ’’—Prisoner between 
twenty-three & twenty-four—Defence avail- 


9307 ii. -}—Evidence of facts 
which are open to two interpretations 
is not corroborative of either. To 
constitute corroboration in a criminal 
case there must be 
evidence of facts which are not con- 
sistent with the innocence of the 
accused.—R. v. GALsKY, {1930) 1 
W. W. R. 690; 53 Can. C. C. 219; 38 
Man. L. It. 581, C. A.—CAN. 
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independent . L. R. 296; 


att Rete 


9307 iii, ——-.}—It. v. GALSEY (No. 
a aa 2 W. W. R. 577; 54 Can. riage —-Suffc 
Cc. C. 199; 39 Maun. L. R. 74, C. A— SEYMOUR, Tess, 
Can. C. C. 95. -—CAN 


ae oe 
you {1928} 
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haa 3D. L. R. 214; 49 Can. Crim. 
a A ae 


(Alta, : ago) 4 Dd. 
{1929} 3 W. W. it. 
Sout 52 Can. Crim. Cas. 149.—CAN. 
ep. Charge of seduction gasconid Criminal 
Code, 8. 211-—Burden o oof. 
SCHEMMER (Sask.), [19% nk $W.W. R. Crimin 


palpi eyes under promise of mar- 
eye 
of attempted, cary pig oly Hegid : 
SL Rae tN 
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able.}-—R. v. Dumont (1980), 69 L. Jo. 284: 
169 L. T. Jo. 289 (Recorder of London). 











9328e. —-—— ——.}—R. v. WOoOLLey (1931), 
171 L. T. Jo. 209. 
9328d. - —— Law 


Oriminal 

Amendment Act, , 1932 (c. 36), 8. 2, a certain 
defence is open to ‘“‘ a man of twenty-three 
years of age.’ The accused was twenty-three 
years & six months of age at the time the 
offence charged was committed. He con- 
tended that he was ‘‘ a man of twenty-three 
years of age’’ :—Held: the language of the 
sect. being ambiguous, the accused was 
entitled to the benefit of the doubt, & was 
entitled to rely on the said defence.—R. v. 
CHAPMAN, [1931] 2 K. B. 606; 100 L. J. 
K. B. 562; 146 L. T. 120; 95 J. P. 205; 47 
T. L. R. 620; 75 Sol. Jo. 660; 29 L. G. R. 
487; 23 Cr. App. Rep. 63 ; 29 Cox, C. C. 
407, "C. C. A. 


9388. Add. Annotation :—Consd. R. v. Woods 
(1980), 1438 L. T. 311. 
9886. Add. Annotation :—Refd. R. v. Mosley, 


[1924] 2 K. B. 187. 


93887. Add. Annotation :-—Consd. Winter v. Woolfe’ 
1931] 1K. B. 549. 

9340. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 184 L. T. 636. 

9340a. What amounts to.}—A letter to a 
woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by ‘“‘ false 
pretences,”’ etc., within Criminal Law Amend- 
ment Act, 1885 (c. 69), 8. 3.—R. v. BROWN 
(1929), 21 Cr, App. Rep. 185, C. C. A. 


9347. In the cross-reference before this case, 
for ‘“ Vagrancy Act, 1878’ read ‘* Vagrancy 
Act, 1898.” 

9361a. Prosecutrix over sixteen].— If 
on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 











ne eS v. KING EMPRROR (1929), 
IL. R. 8 Pat. 647 .—~ IND. 
sx. Girl under eighteen—Necessity for 
corroboration.|-—Prisoner was tried & 
convicted before a connty ct. judge of 
having seduced a girl of previouely 
chaste character & under the age of 
18 years, contrary to sect. 211 of the 
al Code : under sect. 
1002, the evidende of the girl must be 
corroborated in some material par- 
ticular by evidence implicating the 
accused, & that means that there must 
be corroboration as to commission of 
the crime & also as to the prisoner’s 
idontity or connection with or ee 
tion in that commission.—R. v. GER 
rable pe eae C. C. 209; 65 O. ai R. 


R. v. HAMLIN 
L. R. 497; od 
1—R. wv. 


Pee: }—h. wv. 
R. 271; 57 


9308 v. ——.]—R. v. | 
ae (1927), 47 Can. Crim. Cas. 318.— 


9316 v. --~-On a charge of 
attempting to bave carnal knowledge 
of a girl under fourteen :— Held: cor- 
roboration was not uccessary. oR. v. 
Lizowys (1927), 48 Can. Crim. Cas. 
255; 61 0. L. RK. 93.—CAN. 


9316 vi. .}- Nature of corrobora- 
tion required under Criminal Code, 
8. 1002, on a charge of carnally knowing 

a girl ‘under fourteen. —HURBIN v, K., 
(1027) 4 D. L. R. 760; [1927] 8. Cc. R: 
442; 48 Can. Crim. Cus. 172.—CAN, 


9316 vil. -}~—l. v. BROWN (N.8.), 











PART XXXIII. seta 13, SUB-SECT. 5. 


sv. Meaning of petuckion: }—‘“* Seduc 

tion *’ in the sect. is not used in the 
narrow sense of inducing a girl to part 
with her virtue for the first time, but 
includes subsequent seduction for 
eee ese red ee catetecar?. —_ 

Bas EMPEROR 
heh) oe ar ies ae Cale 1074. ~IND. 


sw, A person may be guilty 
of ‘iVinapping, ° files ir! for the purpose of 
seduci i Fran er t cit intercourse even 
et had snch intercourse 

ed Prine pone —KnRISHNA 
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nie XXXII. SECT. 18, SUB-BECT. 7, 
——~.}+-—-DAWSON v. R. 
aan, 40 C. 00. L. R. 206.—AUS. 
rater pei of cote wife's 
er. ke sexu 


intercourse 

pace & man & the Maiti of his 
ad e’s brother constitutes the 
crime of incest by the law of Scotland. 
—C. & W. H.M. ApvocaTsE, [1929] 
S.C. (J.) 1 — SCOT. 

sz. Corroboration of one mesa—- 
Unnecessary.}-—BERGERON 2, wt Tsay, 
56 Can. C. t: 62.—CAN. 


such a female witness; they should be 
instructed not to make up their minds until 
they find that she is corroborated.—R. v. 
DRAPER (1929), 21 Or. App. Rep. 147, 0. C. A. 


93642. What fs an aggravated assault.]|—MUNDAY 
v, Maipen (1875), 33 L. T. 377; 305. P. 742; 
24 W. R. 57. 


9367. Add. Annotation :—Expld. R. v. Keech 
(1929), 21 Cr. App. Rep. 125. 


9367a. ——. -J—The ct. disapproves the 
defence open under above sect. to a charge 
of carnal knowledge, not being open on that 
of indecent assault.—R. v. Laws (1928), 
21 Or. App. Rep. 45, 0. C. A. 
Annotations: . R.v. Keec 929), ; - : 
125. Rel oe nics en lias: Hr ear tires ner we 
-—— Reasonable cause of belief in marriage.] 
—See Age of Marriage Act, 1929 (c. 36), 
8s. 1 (1). proviso. 


9399a. ——- —-—.]—Resp. married his wife in 
1916 & a child was born in 1917. In 1920 
resp. entered into a written separation agree- 
ment with his wife, whereby resp. was to pay 
his wife 25s. a week & his wife was to maintain 
herself & tho child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 
tailed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) :—Held: the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must he remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged.—Brooks v. Buount, [1923] 1 K. B. 
257; 92 L. J. K. B. 302; 128 L. T. 607; 


PART XXXIIL. ee 14, SUB-SECT. 1. 


q i. | erson huving a 
doimnicil out of Cunada, who leaves his 
family in Canada without means, may 
be convicted of failing to support his 
family in Canada.—R. v. Scorr (1925), 





charge of kidnapping under sect. 366 
. of the Penal Code that the accused 
honestly believed the kidnapped girl 
to be over i6 years of age. -— 
MAHARANA 0. KING EMPEROR ‘1929), 
I. L. jt. 9 Pat. 847.—IND. in itself 





Vol. XV.—Criminal Law. Cases 9361la—9490a. 


87 J. P. 64; 39 T. L. R. 168; 67 Sol. Jo. 
299; 21 L. G. R. 160; 27 Cox, O. O. 899, D.C. 


9414. Add. Annotation :-—Refd. Re Carroll, [1931] 
1K. B. 317. 


9458. Add. Annotation :—Refd. R. v. Denyer, 
{1926] 2 K. B. 258. 
9480. Add. Annotation :—Apld. R. v. Surrey 


7 seca, Ex p. Witherick, [1932] 1 K. B. 





94802. —Appct. was summoned 

under Motor Oar Act, 19038 (c. 86), s. 1, for, 
& convicted of, driving a motor car on a 
highway “recklessly & at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on the said highway ”’ :— 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity—R. v. Jones, Ex p. 
Tuomas, [1921] 1 K. B. 632; 90 L. J. K. B. 
543; .124 L. T. 668; 85 J. P. 112; 37 
T.L. R. 299; 19 L. G. R. 354; 26 Cox, C. C. 
706, D.C. 

Annotation :—Apld. R. vr. Surrey Justices, Ec p. Witherick, 

(1932) 1K. B. 450. 

9482. Add. Citation :—sub nom. HOUGHTON v. | 

MANNING (1905), 49 Sol. Jo. 446. 


9488. Add. Annotation :—As to (1) Refd. Pointon 
v, Oox (1926), 136 L. T. 506. 


9490. After this case add :— 
——,|—Sce, now, Road ‘Traffic Act, 1930 
(c, 43), ss. 10, 11, 12. 

91490a. —-— Motor coach—Advertised times of 
departure & arrival—Necessitating speed in 
excess of statutory maximum.]—Resps. 
owned a motor coach which was a heavy 
mator car fitted with pneumatic tyres, & was 
restricted under Heavy Motor Car Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven by 





g Vv. Projecting unlighted load.} 
—The merr fact that a motor car is 
driven at night with materials pro- 
jecting beyond the body of the car & 
without lights on the projections is not 


RISTNA 


act. —R., 


an unlawful v. 
{1930] 2 


CULBERTSON & FULLER 





44 Can. Crim. Oas. 117.—CAN. PART XXXIII. SECT. 18. W. W.R. 10; 53 Can. C.C. 286; 24 
a ee jJ—R. v. Wiimor ©: U. BR. 380.—CAN. 

PART XXXIIL SECT.15,SUB-SECT. 1. (Ont.) (192%), 82 Can. Crim. Cas. 336.-— sa. Wilful misconduct—Suficiency of 

fi. Girl out of parents’ control.|\—- CAN. evidence.J—Where on the trial of a 

R. v. Jon (Ont.) (1928), 50 Can. Crim. ~——.J—~Deft. was con- charge under s. 285 of the Criminal 


Cay. 153,.—-CAN. 


PART XXXIII, SECT. 15, SUB-SECT. 8. 


sz. Taking from custody of mother. |-— 
ats was convicted of the offence of 
taking an unmarried peo under the age 
of 18 from the custody of her mother 
with the intent that she might be un- 
lawfully carnally known by him. The 
evidence showed that immoral relations 
had existed between the applt. & the 
girl for some prior to the alleged 
offence, & that when applit. informed 
the girl that he was leaving N. on a 
visit to C., she expresscd a desire to 
x0 with him, so he paid ber railway fare 
& she accompanied him :—Held; the 
conviction should be yeah ae 
STEPHENS tv. FR. (1930), W. A. L. R. 9. 


ae 
a 


PART XXXIII. SECT. 15, SUB-SECT. 4. 


9458 i. Belief that girl over siateen no 
defence. }}—It net a good defence to a 





g ii. 

victed for that he did, having charge 
of an automobile, by wanton or furious 
driving, cause bodily harm to 
There was conflicting evidence as to 
speed & evidence that the cause of the 
accident was the car “ shimmying ”’ :— 
Hed: there was absence of conclusive 
evidence that deft. was driving 
furiously, & ho was entitled to the 
benefit of the doubt.—R. vo. WILMOoT, 
(1930) 1 D. L. R. 7783 52 Can. C. Cy 
336; 64 VU. L. R. 605.—CAN. 


g iti. Insufficient brakes.}~—It 
would not be sufficient meroly that a 
car was insufficiently braked to 
warrant a cha of reckless or negli- 
gent driving. It would depend on the 





.pace of the car & other considerations. 


—SHERALLY v. R. (1929), 50 N. Ta. R. 
309.—S. AF. 


giv. ——— Crowded front seal & 
** shimmying ” wheels.|-—R.v. STRICKY, 
(1931) 1D. L. RR. 993: 55 Can. C. Cc. 
G8 ? 2 M. P, Rn, 448, ~—CAN. 
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Code of causing bodily harm by wanton 
or furious driving, etc., it is found that 
anterior to the colliston the accused 
was driving at a vory fast rate of speed 
& was under the influence of Uquor, 
either of these findings is sufficient to 
show the existence of that anterior 
wilful misconduct or wilful negligence 
leading to the collision which the 
tribunal trying the case must find 
before convicting on said charge.—R. 
er rel. KENDALL v. O’SULLIVAN (Alta.), 
1929} 2 W. W. R. 322; 51 Can. Crim. 
as. 422.——CAN. 

9478 i. Adotor cur—-High speed in fog.) 
—R. e. Wituis (1931), 65 Can. C. C. 
107.—CAN. 


PART XXXIII. SECT. 21. 


‘ wife & children—Genuine 
inability to provide necessaries. }-—Held : 
& “lawful excuse.”—R. v. BUNTING 
(1926) 45 Can. Crim, Cas, 135; 58 
0. L. R, 373.—CAN, 


Cases 9490a—9956. ENGLISH AND Empire Digest SUPPLEMENT.. 


a servant of resps. between London & 
Plymouth. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 


was stopped by the ice, & resps. were 
summoned for yale, procuring, aiding 
& abetting the commission of the offence :— 
Held: resps. ought to haye been convicted 
of counselling procuring.—NEWMAN vv. 
OVERINGTON, Harrnis & Ass, Lrp. (1928), 
98 J. P. 46; 27. @. BR. 85, D. O. 


Part XXXIV.——Offences against Property. 


9498. Add. Annotation -—Refd. Lake v. Simmons, 
[1926] 1 K. B. 366. 


9499. Add. Annotations :—Refd. Lake v. Simmons, 
{1926] 2 K. B. 51; Lowther v. Harris (1926), 
43 T. L. R. 24; Buller & Co., Ltd. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 576. 


9500. Add. Annotations :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586 ; Lowther v. Harris 
(1926), 48 T. L. R. 24. 


9537. Add. Annotations:—Consd. Lowther  v. 
Harris (1926), 43 '. L. R. 24; Lake v. Sim- 
mons, [1927] A.C. 487. Refd. Buller & Co. Ltd., 
v. Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 


After this case add ‘‘ Sce, also, INsUR- 
ANCE, Vol. XXIX., p. 417, No. 3258.” 


9558. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


9557. Add. Annotation :—Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 166. 


961 4a. -.]—R. v. HuGHEs, No. 2219a, ante. 
PART XXXIV. SECT. 1, SUB-SECT. 1. = etcalir 
—A, (a) tii. accused might 


9510 iii. -}—Where the driver 





or of receiving; 
t rid of this fact by a 
satisfactory explanation, but the burden 


9702a. S. P. R. v. BANKS (1821), Russ. & Ry. 441, 

Annotation —Refd. R. v. Stear (1848), 1 Den. 349. 

9769. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


9773824. .]—Where a clerk or servant, who has 
the mere custody of goods, disposes of them 
for his own bencfit, & in a manner alicn from 
the purposes for which he was intrusted with 
them, he is guilty of larceny.— RK. v. ROBINSON 
(1840), 4 J. P. 620. 

9900. Add. Annotation :—Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co. (1930), 143 L. T. 650. 


9944. Add. Annotation :—Distd. Farey v. Welch, 
[1929] 1 K. B. 388. 





9954. For ** ———- ——.”’} read “ Live animals fers 
natursee—Larcenable if reduced into posses- 
sion.]}’’ 


9956. Add. Annotation :—Consd. Farey v. Welch, 
[1929] 1 K. B. 388. 


PART XXXIV. SECT. 1, SUB-SECT. 11. 


9859 i. What constitutes.}—A bank 
official was sorting banknotes on the 


that the 


of a motor car had it supplied with 
gasoline & oll at a service station with- 
out arranging for credit &, on the 
proprictor requesting payment & 
stating that the car must be left until 
the goods were paid for, he drove the 
car away without paying :—Held: 
he was guilty of theft.—H. v. Thomas, 
{1928} 2 W. W. Tt. 608; &0 Can. Crim. 
Cas. 177 > 23 Alta. L. It. 623.—CAN. 


PART XXXIV. sect 1, SUB-SECT. 1. 


9587 i. Property in parted with 
—Induced by fraud.)-——Whbcre the owner 
of an article, being induced thereto by 
the fraud of another, delivers the 
article to that other four the purpose 
of his endeavouring to find a purchaser, 
& empowers him to pass the property 
in the article to the purchaser, the case 
is not one of larceny by a trick. M. 
handed a ring to P. “* on sale or return 
on demand,” gi P. the power to 
dispose of it to anybody he chose at a 
price fixed by M. or at any price pro- 
vided he accounted to M. for the price 

P., who had a _ fraudulent 
invent when Neo received toe ring 
pledged it with C. :—Held: os M. ha 
conferred on FP. a power to dispose of 
the ring, 1. had not been guilty of 
larceny by a trick & was able to pass 
the property in the ring to C.— 
LAMBELL v. Moorg, (1929) V. L. PR. 
149; [1929] Argus L. R. 146.—AUS. 


PART XXXIV. sect 1, SUB-8SECT. 4. 


0647 ili, ——-.]}—Where the trial 
judge directed the jury that, where a 
person is found to in possession of 
anything stolen, shortly after it has 
been stolen, he may be convicted of the 


is on him to give tbis cxplanution :— 
Held: this was sufficient direction 
when the accused was found guilty of 
Jarceny by finding. but would have 
been insufficient on a conviction for 
larceny or receiving.—R. v. WESTON, 
[1927] 8. A. S. Rh. 439.—AUS, 


PART XXXIV. gra’ 1, SUB-SECT, 7. 


ei, —— ne oe without conscnt 
of owner.J-—R. v. Scumiptr & EDLUNG, 
[1930] 2 W. W. R. 497; 54 Can. C. C, 
168; 42 B.C. R. 479.—-CAN. 


PART XXXIV. peaet \ 1, SUB-SECT. 7. 


m i, ———.}—KENNEDY v. FR. (Que.), 
(1929), 52 Can. Crim. Cas. 324.—CAN. 


sg. Taking property pledged. }—HaAn- 
MOND v. it. (93D, 58 Can. C. G. 301.— 


PART XXXIV. SECT. 1, SUB-SECT. 


— 
s e 


9810 ii. ———.}-—-lt. v. Kratuy (1931), 
55 Can. C. C. 150.— CAN. 


PART AXXIV. ma 1, SUB-SECT. 9. 


e e 


oval-—— Conversion 
of good.}—Where a person takes goods 
on approval under an agreement that 
Property therein was to pass only if 
he excrcised his option to take them, & 
paid cash in full for certain articles & 
in part for others :—Held: tbe trust 
continues till the option 18 exercised & 
cash payments made, & he commits a 
criminal breach of trust if he sells them 
without such payments. —- KHITISH 
CHANDRA DEB Roy »v. It. (1924), 
I. L. R. 51 Calc. 796.—IND. 
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sl. Goods on appr 


counter of the bank when the accused 
entered. The official placed the notcs 
on ® shelf under the counter in front of 
him. One of the accused presented a 
revolver at him, & another passed 
round the counter, struck the official 
on the back of the head with a tyre- 
lever, & took the ake froin under 
the counter. They then Iecft the bank : 
—IHfeld: the statutory offcnce of 
larceny from tho person had _ been 
ostablished.—R. v. STEwART (1929) 
S. A. 8S. R. 500.—AUS, 


PART XXXIV. SECT. 1, SUB-SECT. 12. 
sm, youn ayment ap ceccn dis- 
Pose 0) Mole Ve ee Cpa ing 
eeda—Not offence of foft-F TR v. 
ANDSBEE, [1924] 1 D. L. R. 1104; 4 


4; 41 
Can. Crim. Cas. 177 ; (1923) 2 W. W.R. 
661.—CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 


ete 
° 


9880 i. From sheriff—Valid acizure 
muat be proved.}—K. v. Lucivk (Sask.), 
[1926] 3 W. W. Rt. 453.—CAN, 


PART XXXIV. satel 1, SUB-SECT. 17. 


80. Oblaining signature to promissory 
note.J—Deft. was convicted under 
Criminal Cods, s. 405, of the offence 
of obtaining vd fajJse pretences a pro- 
missory note for $1,000 from one L. 
I'he evidence showed that deft. pro- 
cured the aignature of LB. to a form of 

romissory note, giving his own note 

n exchange therefor. The printed 
form wae not the proporty of LB. :— 
Held: merely inducing L. to sign his 
ame was vot “ obtaining anything 
able of being stolen ’’ within s. 405. 
.v. LENOUX, [1928] $D. L. R. 688 ; 
Cas. 62; 62 0. L. li. 


Can. Crim. Oo. lL. i 


» ® 


uu 
ca 
50 


(1930), 22 Cr. App. Rep. 130. 


10,015. Add, Annotation :-—Apld. 
(1930), 22 Cr. App. Rep. 130 


10,027. After this case add :— 
I. Motor Vehicles. 


See Road Traffic Act, 1930 (c. 43), s. 28. 


(1929), 46 T. L. R. 105. 


10,060a. ———.]—-Applt. broke into a dwelling- 
. house which was then occupied only by a 
maidservant, & he attacked her & demanded 

The servant handed over 
belonging to her master. 
plt. was convicted of robbing the servant 


money & clothes. 
a mackintosh 
Ap 
of the mackintosh :—Held: 


was in charge of her master’s belongings she 
had a special property in the mackintosh, & 
applt.’s conviction for robbing her of it was 
right.—R. v. HARDING (1929), 142 L. T. 583; 
94 J. P. 55; 46 T. L. R. 1053; 73 Sol. Jo. 
853; 28 L. G. R. 69; 21 Cr. App. Rep. 166 ; 


29 Cox, ©. C. 108, 0. C. A. 


10,116. Add. Citations :—93 L. J. K. B. 286; 130 


L. T. 820; 68 Sol. Jo. 389; 
579. 

Add. Annotation :-—Consd. 
(1927), 186 L. T. 671. 


Right Soc. v. Mitchell & Booker, [1924] 1 


PART aie ick 1, SUB-SECT. 


wre 


sr. Crops.}—Where a provincial 
statute provides that in the case of a 
crop-payment lease the lessor shall 
be deemed to be & to have been the 
owner of the share of the crop reserved 
to him as rent from the moment of the 
sowing of the crop, his ownership & 
interest in said share is such as may be 
the subject of theft thereof by the 
lessee under sect. 347 & sect. 352 of 
the Criminal Code.—R. v. Cassius, 
[1932] 1 W. W. R. 572; 26 Alta. L. R. 
180.—CAN. 
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10,1211. For “RR. v. McINTYRE 
(1898), 31 N. S. R. 422,” read “* NR. v. 
McCaFFReyY (1900), 33 N.S. R. 232.” 


10,123 xiii. paneer: 2] fin ~, 
ANDraws (N.B.) (1925), 44 Can. Crim. 
Cas. 201.— e 

10,123 xiv. ——— ——.]—R. v. WIL- 
AON (1924), 35 B. C. R. 64.—CAN. 


10,123 xv. ; v. JONES 
ort [1926] 3 W. W. R. 313; [1927] 
3 D. de R. 679; 47 Can. Crim. Cas, 
380.-—-CAN, 

10,123 xvi. —~—.}—Accoused 
was found on May 17 in possession of 
&@ bicycle stolen on Feb. 11 :—Held: 
the period of threo months was not 
too long to cast upon accused the duty 
of ercounes or giving some reason- 
able explanation, for his possession, & 
in the absence of a reasonable oxplana- 
tion the ct. might infer guilt & convict. 
—- JAMES v. R. (1927), 438 N. L. I. 289. 


Aintree 
a ° 


possession o7 stolen goods is evidence 
of stealtng or of receiving acco to 
the olfreumstances of the case. It fs 
open to question whether the posses- 
sion of goods stolen alx weeks prior to 
the finding of them itn the possession 
of the accused can be considered recent 
under some circumstancea.—l.  v. 
Iwancasuk & IwancsuK, [1929} 1 

. L. R. 279; 1 W. W. 125; 50 
Can, Grim. Cas. 405; 24 Alta. L. R. 8. 
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Cases 10,013—10,315b. 


R. v. Friend K. B. 762; R. v. Davies, Ex p. Penn (1932), 
48 T. L. R. 666. 

R. v. Friend 10,200a. Steward & clerk to guardians.)—Held : 

: guilty of embezzlement, though not duly 


appointed, nor even appointed at all under 
the common seal.—R. v. Bracaty, R. v. 
WELLINGS (1824), 1C. & P. 457. 





10,315a. 
R. v. Harding 


Question of fact for jury.}—-(1) Where 
a deft. is charged with the fraudulent con- 


version of money the question whether he 


as the servant 


lum 


10,315b. 





27 Cox, C. C. 


v. Hughes 


“ entrusting ”’ 
(c. 50), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury.—R. v. Smita, 
[1924] 2 K. B. 194; 98 L. J. K. B. 1006; 131 


has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain date of a_ general 
deficiency are bad unless it is the 
deft., on the date specified, to hand over the 
sum in his hands to the person who is 
entitled to it.—R. v. SHearF (1925), 134 L. T. 
127; 89 J. P. 207; 42 T. L. R. 57; 28 Cox, 
C. C. 86; 19 Cr. App. Rep. 46, C. O. A. 


——-.}— Whether a transaction is an 


uty of 


within Larceny Act, 1916 


L. T. 28; 88 J. P. 108; 69 Sol. Jo. 375 27 


Performing 


10,128 xviii. - .}—Where on 
a trial of a charge of theft the Crown 
relics on the fact that property proved 
to have been recently stolen was in the 
accused’s possession, he is entitled to 
an acquittal if his explanation of the 
ossession is one which may reasonably 
e@ true, oven though the tribunal ifs 
not convinced of its truth.—-R. v. 
Koriney, [1931] 2 W. W. R. 566; 56 
©. 90.—CAN 


e Je 2 e 





10,129 i. Possession of recently stolen 
property——When explanation required— 
Reasonableness of explanation for magis- 
trate.)——-R. v. MurRpiry, KITCHEN, & 
SLBEN, [1931] 4 M. P. R. 158.—CAN., 


PART XXXIV. SEOT. 2, SUB-SECT. 3. 
d. For ‘‘ AUS. ” read ‘*S. AF.”" 


PART XXXIV. SECT. 2, SUB-SECT. 6, 
agont did not account for suns 
collected for a client, notwithstanding 
repeated applications made for the 
money, & only remitted the sums 
after he had been arrested :—Held: 
a conviction for embezzlement was 
justified.—-EpGaR v. Mackay, [1926] 
S. ©. (J.) 94.—SCOT. 
10,298 v. ——- Sufficient money of 
i of principal—No 
mens 1 BE wv. R. (1930), 54 
re C. GC. 375; 48 Que. K. B. 239.— 
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oftices of F., Ltd., in V., & in exchange 
for $1,000 received £23 in cash & a 
draft for 2200 drawn on P. Bank, Ltd., 
London, reciting ‘‘ pay from our credit 
balance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 
- py to the order of L. Bank, Ltd., 
for deposit to my credit.” When H. 
resented the draft at L. Bank, Ltd., 
siverpool, payment was refused. Ona 
charge nila F. under Criminal Code, 
s. 355, tor converting the money to his 
own use & for failing to account for 
it, it was found by theo trial judgo that 
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Cox, C. O. 619; 18 Cr. App. Rep. 76, C. C. A, 
Annotation :-—-Folld. It. v. Sheaf (1925), 89 J. P. 207. 


T., Ltd., was an alias for F. himself; 
that F. knew of tho transaction carried 
out by his clerk; that F., Ltd., had 
no credit oither at Lu. Bank, Liverpool, 
or at P. Bank, London, & they did not 
remit H.’s money to London as under- 
taken :—-Held: on the facts stated 
the case did not come within sect. 355, 
& the conviction was set aside.—R. v. 
FAULDS (1922), 40 Can. Crim. Cas, 300; 
31 B. Cc. R. 421.—CAN. 


10,314 iti. ———.}—Where a person 
hands over money to another pursuant 
to a proposal & undertaking of the 
latter to invest the money in certain 
securities, there is in substance a 
‘‘ direction,’’ within Criminal Code, 
a. 347, so to invest it.—N. v. CAMPBELL 


(1926), 45 Can. Crim. Cas. 159; 22 
Alta. L. R. 219; [1926] 1 W. W. RR. 
671.—CAN. 

10,814iv.-  ~.]-—R.v. Mixes (1931), 
56 Can. C. C. 383.—CAN. 

10,815a 1. ——— Question of 


wt or 
had do Oral he : on a charge of udu- 
ent conversion under sect. 20 (1) (iv) 
(b) of Larceny Act, 1916, the queen 
whether money has been received by 
tho accused ‘‘ for or on account of ”’ 
other persons is a fact to be decided 
by the jury; as it is vital, they must 
be expressly directed to find on tho 
point, it is not sufficient that it has 
not been withdrawn from them; 
accordingly, as no such direction had 
been given by the,trial judge, the trial 
was unsatisfactory, & the accused 
must bo re-tried.—A.-G. v. LAWLESS, 
(1930] I. R. 247.— IR. 


sb. Conversion dy  stockbroker.)— 
There is no authority which justifies 
a stockbroker in speculating with his 
customers’ margins & securities for 
his own account. Appeal from the 
conviction of a stockbroker for theft 
from a co., a “* one man oo.” of which 
he had sole control & was practically 
the sole owner, affirmed. he money 
in eon represented cash & securities 
which had been deposited with the co. 
by its customers as security for their 
trading accounts.—R. v. MARTIN, 
{1932) 3 W. W, R. J.-—CAN. 


Cases 10,815c—10,505a. ENGLISH AND Empire Dicest SuPPLEMENT. 


10,315c. -.|—The true test in a charge under 
Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted.—R. v. Mortrer (1927), 
20 Cr. App. Rep. 53, C. O. A. 

10,816. Add. Annotations :—Apld. R. v. Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,817. Add. Annotation :-—Refd. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 

10,822. Add. Annotation :—Dbtd. R. v. Smith, 
[1924] 2 K. B. 194 

10,326a. Indictment—Necessary averments.]-—R. 
v. SunaF, No, 10,315a, ante. 


10,388. Add. Annotation :—Refd. R. v. Smith. 
1924] 2 K. B. 104. 

10,345. Add. Annotation :—Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 

10,3845a. ——— ——— Preliminary examination In 
bankruptcy.]|—R. v. TUTTLE, No. 2204a, ante. 

10,845b. ——— -———- Affidavit in defence to action for 


account by co-trustee.|—R. v. Turriye, No. 
2204a, ante. 


10,352a. Prospectus to be read as a whole— 
Effect of omissions.}—A prospectus for the 
issue of debenture stock issued by a co. of 
which applt. was chairman was composed 
of statements which in themselves were 
perfectly true, but it omitted information 
about the co.’s affairs, with the result that 
the prospectus, taken as a whole, gave a 
false impression of the position of the co. 
On the trial of applt. for an offence under 
Larceny Act, 1861 (c. 96), s. 84, the judge 
directed the jury that a written statement 
might be false within the meaning of the 
section not only because of what it stated, 
but also because of what it concealed, or 
omitted, or implied :—Held:; this was a 
correct statement of the effect of the section, 
& applit. was rightly convicted of an offence 
under it.—R. v. KYLSANT (LORD), [1932] 1 
K. B. 442; 101 L. J. K. B. 97; 146 L. T. 
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directions would 





writing, & that, if it would not, oral 
be sufficient to 


21; 48 T. L. R. 62; 75 Sol. Jo. 815; 23 
‘ry, App. Rep. 88; 29 Cox, 0. C. 379. 


10,354. Add. Annotation :—Consd. R. v. Bassey 
(1931), 47 T. L. R. 222. 


10,410a. -]—Any violence is sufficient in law 
to sustain an indictment of robbery with 
violence.—R. v. HARRISON (1930), 22 Cr. 
App.,Rep. 82, 0. OC. A. 

10,480. Add Annotations :—Refd. R. v. Denyer, 
[1926]2 K. B. 258; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 806. 


10,487a. Demand of money as alternative to in- 
clusion in stop list-——Protection of trade 
‘interests.]—D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a “pee proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. :—Held: 
D. was rightly convicted of uttermg a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 50), s. 29 (1), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest.— 
R. v. DENYER, [1926] 2 K. B. 258; 95 
L. J. K. B. 699; 184 L. T. 637; 42 T. L. R. 
452; 28 Cox, C. C. 153; 19 Cr. App. Rep. 
93, C. C. A. 

Annotations :—N.F. Hardie & Lane v. Chilton, (1928] 2 K. B. 
306. (NoTEr.—For the purposes of the administration of 
criminal law, unless & until R. v. Denyer ia reversed by 
the only competent tribunal [viz., the House of pore). it 
ia binding upon, & will be enforoed by, the Ct. of Criminal 
Appeal against any person or persone offending in Ike 
manner (Lorn Hewanrt, C.J.) (1928), 20 Cr. App. Rep., 
at pp. 185 & eae Refd. Auto-Mart (London) ¢. Chilton 
(1927). 43 T.L. R. 4638. 

10,505a. ———.]—Applts. were convicted of threat- 

ening to accuse of a crime within Larceny Act; : 
1916 (c. 50), 8. 29 (2) (b), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
‘‘improper conduct ’’:—Held: the mere 
fact of the words being capable of being 





the letter was received :—J/7eld : deft.’s 
appeal from the conviction failed.—MI. 


eee Pee ea Pia dea es bY ev the charge.—R. v. Swityk,  v. VARRBEFF (1922), 57 N.S. WR. 415.— 
: d money. 1925} 1 D. L. he 1015; [1925] 1 OAN. . 

accused must have received money, te W. R. 656: 43 C Crim, Cas 

valuable security, or other things on 04; Gan. Can. Crim. Cas. 


terms requiring bim to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he received it, & have 
fraudulently converted it to his own 
use.—— R. v. CONNORS (1923), 51 N. B.R. 
247.—CAN. 


10,327 v. -+-Where A. delivers 
goods to B. requiring him to account 


6 i. 


which be made, 





true :—Held 


PART XXXIV. SECT. 4. 
Knowledge of falsity..\— estos is indicted on a charge under 


Accused, who was managing director 
of a mining co., in the statements 
adopted & relied upon 
reports made by the mine manager, 
which he believed to be accurate 

: his statements did not 


PART XXXIV. soa 8, SUB-SECT. 3. 
10,465 if. 





-——,.J—Whbere a 


Srimes Act, 1900, 5. 99, of having by 
menaces demanded roberty with intent 
to steal the same, & where the threats 
or menaces used for the purpose of 
obtaining the property are manifestly 
of such a character that there can be 


to him, A., for them, the case is not 
within Criminal Code, 8. 355.—R. v. 
LucIvE (Sask.), 1926] 3 W. W. Rh. 
453.—CAN. 


ad. Intention to repay—Offence com- 
mittcd.}—K.  v, 
Can. Cc. C. 175.—C. e 
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10,3384 v. .}—On the trial of a 
charge under Criminal Code, s. 357, 
the Jury should be instructed to deter- 
mine, leaving aside any directions 
which may be in evidence with respect 
to the disposition of the money alleged 
to have been misapplied, whether 
without such directions the relation- 
ship of debtor & creditor would exist 
between the parties, & that if it would 
the directions must have been in 





THOMSON (1930), 54. 
AN 


. beyond the meaning to be attributed 
the mine manager’s reports of the 
result of the work upon the ground; & 
it could not therefore be said that 
accused published statements which 
were false to his knowledge in any 
material particular, within sect. 414 
COURT, ae 1D. L. R. 738; 562 
Can.C. C. 342; 64 O. L. R. 566.-—CAN, 
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10,459 i. Letter addressed to non- 
eristent person.}—Deft. was convicted 
of sending a_thresten! letter ad- 
dressed to ‘‘ Sir James - Moir’ at 
40, Duke 8t., Halifax. There was no 
such person as ‘‘ Sir James W. Moir,”’ 
but 40 Duke S8t. was the business 
address of James W. Moir, by whom 
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no donbt that they would operate on 
the mind, not only of the victim, but 
af any rearonable perann,. a judge may 
in his summing up direct the jury as 
a matter of jaw, that if they believe 
the evidence for the Crown, the threats 
or menaces used would constitute a 
menace within the meaning of the 
sect.—-R, v. RASMUSSEN & SPIEGEL- 


45.N.S. W.W.N.S8 

ere Extortion by constable.] 
—R. v. LAPHAM (1913), 24 O. W. R. 
111; 4.0. W, N. 8383 21 Can. 
Cas. 79; 10 D. L. BR. $15.—CAN, 
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10,594 il, ——- ———.]—-BAKER ». R. 
(1036), 54 Can. 0. 0. 353; 49 Que. 
o B. 193.—--CAN, 


Vol. XV.—Criminal Law. Oases 10,505a—10,8162, 


understood to mean some offence not within 
the sect. was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed.-R. v. Sruarr, R. v. LEONARD, 
R. v. Mapies, R. v. TANNEN, R. v. TAYLOR 
alk 48 T. L. R. 715; 20 Or. App. Rep. 74, 
10,608. Add. Annotation :—Refd. Towle v. Im 
po eee Dwellings Oo., [1931] 1 


10,725a. Finding must be by night.}—R. »v. 
Harris, No. 5478a, ante. 

10,729a. ———- ——— Electric torch, pliers, & gloves.] 
—ROWLATT, J., said that he very much 
doubted whether an electric torch could be 
described as an instrument for house- 
breaking any more than could a pair of 
gloves. The pliers, too, were a tool anybody 
might possess with no intention of house- 
ee v. STEWART (1932), 96 J. P. Jo. 
187. 


10,7381a. - Possession must be by night. J— 
R. v. Hareis, No. 5478a, ante. 

10,752. Add. Citation :—68 Sol. Jo. 254. 
Add. Annotation :—-Folld. R. v. Klein (1932), 
23 Cr. App. Rep. 185. 

10,752a. -}—Applit. was convicted on an in- 
dictment which charged him with receiving 
sums of money knowing them to have been 
obtained under circumstances amounting to 
misdeameanour, to wit, conspiracy to defraud, 





contrary to Larcency Act, 1916 (c. 50), 
s. 33 (1). It was contended on his behalf 
that, as'the actual obtaining of the goods by 
the conspirators had been effected by a 
different misdemeanour, namely, false pre- 
tences, the indictment was bad in law :— 
Held: as the words of the Act are ‘‘ obtained 
. » . under circumstances which amount to 
- » ». misdemeanour ”’ & not “ obtained... 
by misdemeanour,”’ the indictment was 
properly laid & the conviction must be 
upheld.—R. v. KLEIN (1932), 28 Cr. App. 
Rep. 185, C. ©. A. 

10,754a. -}+—-R. ve. Hyman (19286), 
App. Rep. 125, 0. C. A. 


10,754b. Or obtained -— Meaning.]— ‘‘ Ob- 
tained ’’ in Larceny Act, 1916 (c. 50), s. 33, 
means obtained physically.—R. v. MISsELL, 
R. v. RiInGLA, R. v. ERRINGTON (1928), 19 
Cr. App. Rep. 109, C. C. A. 


10,762a. ——— Necessity for.]—-On a charge of 
knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen.—R. v. EVENS 
(1930), 22 Cr. App. Rep. 16, C. C. A. 


10,779. Add. Annotation :—Refd. Conn v. Turn 
bull (1925), 89 J. P. Jo. 300. 

10,779a. ———.}--(1) To sustain an indictment for 
knowingly receiving stolen property some 
possession or control must be proved. 

(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime.—R. v. FREEDMAN (1930), 22 Or. App. 
Rep. 133, C. C. A. 


10,815a. Under Frauds by Workmen Act, 
1777 (c. 56), s. 10—‘* Dwelling-house ’’-— 
Includes warehouse not attached to dwelling- 


19 Cr. 
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10.679 1. Intent muat be alleged.}— 
R. v. Ross, [1927] 1 D. L. R. 911; 47 
Gane Crim. -71; 59 N. 8. R. 55.— 


PART XXXIV. SECT. 10, SUB-SECT. 3. 


ni. Form of windictment.}— 
The charge, intended to be of an offence 
under sect. 461, lacked an allegation 
essential to constitute the crime, 
namely, that the intent was to commit 
the assault, that is, on C. P., as 
charged, in the shop that was broken 
into: & there was no evidence that 
supplied this omission, so as to give 
foundation for an amendment under 
sect. 889 (2) that would make it in 
reality a charge under sect. 461. 
Without amendment, & without proof 
of the crime intended to be deseribed, 
there was a finding of guilty of the 
charge, as set out, which did not 
describe any crime. The conviction 
must therefore be quashed.— McCNRII. 
» R., {1981} 8. Cc. R. 505; 3D. LR. 
762; 55 Can. ©. C. 253.—CAN. 


PART XXXIV. SECT. 13. 

am. Found Files gpa RS No intention 
to commtt indictable offence—Intent to 
interfere with Brioale rights.}—R. v. 
PHILLIPS, [1931] 2 D. L. R. 461; 55 
Can. Cc. ©. 49,.— CAN. 

20. Hesentiale of offence.}—The fact 
that a man has bousebreaking instru- 
ments in his household or business 
repositories ordinarily used by him for 
the conservation of his personal 
belo does not bring him within 
the purview of sect. 464 (a) of Criminal 
Code until he takes them out & goes 
with them abroad at night as if to use 

. It is of the essence of the 
offence nnder said section that the 
offender be discovered in the possession 





of the instrument rather than that. it 
should be discovered in his possossion. 
—R. v. MITCHELL & MCLEAN, [1932] 
1 W. W. RR. 657.—--CAN. 
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oi. ——— Distinct from recetving goods 
knowingly stolen.}—R. v. YEAMAN, 
[1924] 2 D. L. R. 1116; 2 W. W. R. 
452; 42 Can. - Cas. 78; 33 
B. C. R. 390.—CAN. 


51 Can. Crim. Cas. 128; 24 Alta. L. R. 
37.—CAN. : 
PART XXXIV. sel 14, SUB-SECT. 8. 

10,773 iv. Proof of suspicion 
that goods stolen.|—-Where, on a char 
of unlawful possession, neither of the 
arresting police constables swore that 
he actually entertained a suspicion 
that the article had been stolen or 
unlawfully obtained, & the evidence 
only rendered it probable that such 
suspicion existed :—Held: deft. could 
not be convicted.—CORSTEN vt. NOBLET, 
[1927] s. A. Ss. R. 42%.—AUS. 

10,773 ov. What evidence 
necessary.}—A person cannot be called 
on to account for his posseasion of 
proverty, under Police Act, XIII of 

856, a. 85 (1), unless there is evidence 
whicb satisfies, not the police officer, 
but the ct., after judicial consideration, 
that such property *“* may be reason- 
ably ausperted of be atolen or 
fraudulently obtained.”’-—R. v. Duanui- 
a oo (1895), I. L. R. 20 Bom. 








418,— e 
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10,789 ill. ——.]—Tho mere finding 
of stolen property in the house where 
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accused lived is not of itself sufficient 
to prove possession bv him, where there 
are other inmates of the house. There 
must be control, exclusive or joint, as 
well. Especially is this the case where 
accused was only a casual inmate of 
the house & whore the place where the 
property was found hidden was 
accessible, not only to the other in- 
mates of the houre, but to outsiders as 
well.—R. v. PA {1923} 1 
W. W. R. 1453; 40 Can. Crim Cas. 
312; 33 Man. L. R. 103.—CAN. 

bh i. -}—Applt. was charged on 
complaint with having in his possession 
on premises of which he was the re- 
puted tenant or ocoupier, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. He- was present 
when police officers discovered in 
an old undergrouni working on a 
mining lease of which he was the 
holder a lighted furnace, which was 
well hidden. & a considerable quantity 
of gold-bea ore in a crucible in the 
furnace. Applt. stated he had aban- 
doned the lease, denied all knowledge 
of the existence of the furnace. ex- 
presen his opinion that the gold had 

mn stolen, & blamed some Indian 
miners who were in the vicinity :— 
Held: (1) applt. was the tenant of 
premises upon which gold reasonably 
suspected of being stolen or unlawfully 
obtained was found, & that by Police 
Act Amendment Act, 1902, 3. 3, the 
onus of proving he was not in possession 
of such gold lay on applit.; (2) la gre 
had failed to prove that he was not in 
pose on of such gold.—HOEPNER v. 
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A. 

10,828 i. Onus of f.}—-R. 9. 

BEerRELovitca (N. 8.) (1926), 46 Can. 
Crim. Cas. 148.—CAN 


Cases 10,816a—11,120. Enatish anp Emprme Diarst SuprLeMeEnr. 


edad aaa v. EDMUNDSON (1859), 2 E. & BH. 

28 L. J. M. 0. 218; 33 L. T. O. S. 287; 
33. P. 710; & Jur. N. S. 1351; 7 W. R. 
565; 8 Cox, 0. O. 212; 121 B. R. 30. 


10,878a. ——.J—R. v. Dawson (1926), 19 
Cr. App. Rep. 128, C. C. A. 


10,878b. .J]—The pepe direction on a 
charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.—R. v. KETTERING- 
HAM (1926), 19 Cr. App. Rep. 159, OC. OC. A. 


10,898. Add. Annotation :—Refd. Eadie v. I. R. 
Comra., [1924] 2 K. B. 198. 


10,905a. J—R. v. REYNOLDS (1927), 20 
Cr. App. Rep. 125, C. O. A. 


10,906a. ———.]—On the trial of an indictment for 
receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 


PART XXXIV. SECT. 14, SUB-SEOT. 5. 


si. -}—While it is true that the 
recent possession of stolen property 
raiscs a presumption of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for the raising of such 9 
a presumption the exclusiveness of the ‘ 
ossession or access is material.—M. v. e i. 
AWLETT, [1923] 1 W.W. R. 1453; 40 Held: 
n. Crim. Cas, 312; 33 Man. L. Rh. 
103.—CAN. 


10,851 i. gall up ee ge 








of, Rate Thode) sv WR. si3t fi! [i927]3 
DL. R.6 793 47 Can Onin Cas. 380.— 11,001 i. 


as of the possession shetects & he was 
rightly pad i —R. 
ae 931 De D. L. = 


PART XXXIV. SECT. 16, SUB-SECT. 


— 


Waiver of lien rights. }— 
not a valuable securi 
one (1931), 586 Can. O. 


PART XXXIV. waste 16, SUB-SECT. 2. 





eee 


cused waa found guilty of an offence RR. v. 
under Crimes Act, 1915, 8. 181 (a), for 
obtaining roods by false pretences :— 
under tho ahove scct. it was 


trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony -——R. v. Baaunmy (1925), 19 
Cr. App. Rep. 54, O, 0. A. 


10,927a. Several accused charged with recetving— 
Direction as to possession.|—R. v. PEOKHAM 
(THe YOUNGER), No. 3165c, ante. 


10,940. Add. Annotation :—Refd. R. v. Berg, Britt, 
Oarré & Lummies (1927), 20 Or. App. Rep. 38. 


10,954. Add, Annotation :—As to (2) Apid. R. v. 
Woods (1930), 143 L. T. 311. 


10,997. Add. Annofation :—Refd. Lake v. danse 
(1926), 95 L. J. K. B. 586. 


11,088. Add. Annotation :—Folld. 
(1931), 22 Cr. App. Rep. 180. 


11,038a. -]—False pretences are not proved, 
unless the falsity of the words used is 
unequivocal & intentional.—R. v. SEELY 
(1928), 21 Cr. App. Rep. 18, 0. 0. A. 


11,120. Add. Annolaiion :—Refd. R. v. 
(1927), 20 Or. App. Rep. 18. : 


R. v. Smith 





Punch 


4, ae 
R. 121i; 
Gan. C. C. 85. 


Hamitron, [19381] 3 
CRAMGLY D. i 66 O. L. R. 537; 55 
ee 0. R. —CAN. 


me 


11,191 i. Palue or extent of business.} 
—R. ». PENNY (1925), 35 B. C. R. 
414.—CAN, 


PART XXXIV. id. 6, SUB-SECT. 8. 


w—R,. v. 
. 353.— 
11,191 ii. ——-.}—R. v. aie rte 
1 W. W. R. 332: ; 55 Can. 168 
25 Alta. L. It. 462.—CAN. 
sc. Sale of patent rights—Iepresenta- 
tinn by vendor as to possibility of sales.}--- 
BAILEY (1931), 55 Can. C. C. 
170.- -CAN. 


-}—-Where ac- 


10,852 fv. ——.J—N. «. AN- 
sagan ee ) (1925), 4 44 Can. Crim. pyrelg : 
er CAN. 
vw ~~, | -R. oo. JONES 
(sack. > L886) 3 WW. On By ote 
3 e e we n. m. o 
380.--GAN. pera defrauded 


PART XXXIV. SECT. 14, SUB-SECT. 8. 


10,901 1. Recent posseasion of stolen 
es ad Y—As evidence of receiving. }— 

v. JONES oe ), 11926] 3 W. W. R. 
313; 11927] 3 D. L. R. 679; 47 Can. 
Cri. Cas. 380.—CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 


sn. Several articles receined by different 
mersons—FReceivers triable jointly.+—- 
Cea GULIANTA v. KR. (1927), 
I. L. R. 6 Pat 583.— IND. 


PART XXXIV. SECT. 16, SUB-SECT. 1, 


10,975 Hi. -}+-In order to con- 
stitute the offence of obtaining money 
hy false pretences, {ft is not necessary 
that the fraud should operate in 
precisely the way intended or expected 
by prisoncr. If in fact the fraud 
opeiated as a direct cause of the pay- 
ment of money, it is immaterial that. 
the chain of causation was different 
from that which prisoner intended or 
expected.—R. v. LasrRassi, [1927] 
Vv. L. R. 349; 49 A. L. TT. 23; [1927] 
Argus L. Tt. 297.—AUS. 


so. Liability although facts amount to 
larceny.}—A charge of unlawfully 
obtaining goods from F., by false 
pretences, with intent to defraud. F. 
was not the owner of the goods, but 
the bailee for a special purpose :-— 
Held: when deft., by frand, with 
intent to obtain the goods from F., 
induced him to part with them, he 
deprived F. of the special propert 
in them which he had as batlec, as well 





not necessary that the property in the 
goods obtained should paas to accused, 
the passing of the a roperty from the 
ing sufficient.— 
%. vw. O a aN Ade L. R. 5l4;: 


547 ALL. T. 3: 31 Argus L. Tt. 263.— 
AUS. 


PART XXXIV. — 16, SUB-SECT. 2. 


—_— oe Saas a party is 
eaneed by false representation to 
part with possession of gooda, but does 
not part with the right of property 
therein, there can be no conviction 
for obtaining moods under false pre- 





tences.— R. v. McManus, [1924] 8 
D. L. R. 297: 42 Can. Crim. Cas. 248; 
51N. B R. 255.—CAN. 


PART XXXIV. aed 16, SUB-SECT. 3. 


11.114 i. By advertisement.}—Adver- 
tisements published in nowspapers & 
followed by circular letters addressed 
to persons who answered the advertiso- 
ments, related to an alleged puzzle for 
the correct solution of which prizes 
tvere offercd, but it was in fact no 
purzie & tho advertisements & letters 
contained misrepresentations which 
deluded those who sapposct them- 
selves to be competing rizes into 
sending money to doft.:—Zield: deft. 
was guilty of obtaining by false re- 
tences with intent to defraud. ig 
not necessary that the false pretence 
rhould be made in express words, {ff the 
idea is convoeyed.— v. MARSHALL, 
jigs 128 L. ie B55 ; ean: C.-C; 


PART XXXIV. SS 16:8 SUB-SECT. 3. 
a 
sa. Property represented as adequate 


PART a: Beet. — SUB-SECT. 
° a ‘* 
se. Authority to purchase.j}—Applt. 
was convicted of theft by false pre- 
tences upon evidence which proved 
that he had obtained goods on credit 
from the C. Co. by falsely represonting 
that he had authority to purchase 
them on behalf of the EF. Co. Appit. 
did not give evidence but mado =o 
unsworn statement that he had used 
the FE. Co.’a name in order to obtain 
the goods at. a lower price :—Held : 
applt.’s elle eae tee that the KH. Co. 
would for the goods could only 
mean ft at he himself did not intend 
to pay for them, & ho was therefore 
rightly convicted.—Cnrers v. R. (1931), 
52 N. L. 2. 18.—S. AF. 


PART eat oD a” SUB-SECT. 


so. Misrepresentation ty building 
company—-I Toperty represented as free 
from mortgages.}—T. v. JOHNSTON, 
1932] LD. L. R, 655; O. R. 79.—CAN. 


PART eens SECT. 16, SUB-SECT. 4. 
in di ,}—R. Ne euoine 
v. , 

ties7] 8” A. to pay. 228.—AUS. 


PART XXKXIV. SECT. 16, SUB-SECT. 7. 


n {. ——- Alleged faloe repre 
market value af F bende or acerment 
fi nat market value not as 
Ki. v. RORERTSON (N. ‘x. ). “rote 4 
QD. L. R. 7783 50 Can. Crim. 


nena 
a 


sf. Obiainin, contract with hotd to 
supply bang Te riminal Code, 8. ot 


ttosbh P tan. OO. RO OAN. 


Vol. XV.—Criminal Law. 


11,846. Add. Annotations :—Refd. R. v. Punch 
(1927), 20 Or. App. Rep. 18; BR. v. Woods 
(1930), 148 L. T. 811. 

11,875. Add. Citations :—(1924] 1 K. B. 811; 98 
L. J. K. B. 144; 180 L. T. 3183 27 Cox, 
O. O. 674; [1924] B. & OC. R. 78. 


SuB-sEcT. 1 (p. 1012.) 
13 Bliz. c. 5, is now replaced by Law of 
Property Act, 1925 (c. 20), s. 172. 
11,487. Add. Annotation :—Rofd. Shapiro v. La 
Morta (1923), 1380 L. T. 622, 
11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 38—Time for bringing — 


Cases 11,346—12,123a. 


Existing tenancy.]—Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect. with having three 
months before wilfully damaged his premises : 
—Held: the charge should have been made 
within one month.—DoweEtL v. BENING: 
FIELD (1841), Car. & M. 9. 


11,686. Add. Annotation :—Refd. British Broad- 
casting Co. v. Wireless League Gazette Pub- 
lishing Co. (1926), 95 L. J. Oh. 272. 


11,709. Add. Annotation: —Refd. Barnard v. 
Evans, (1925] 2 K. B. 704. 


11,738. Add. Annotation :—Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


Part XXXV.—Forgery. 


11,748. To cross-references following this case 
add ‘* See, also, Criminal Justice Act, 1925 
(c. 86), 8. 35 (1).”’ 


11,797. Add. Annotation :—Refd. McDonald v». 
Nash, [1924] A. C. 625. 


11,834. Add. Annotations :-—Consd. Reckitt v 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v. Cox (1924), 40 
T. L. R. 423; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 
1 K. B. 775; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264; Lloyds Bank 
v. Chartered Bank of India, Australia & 
China, [1929] 1 Kk. B. 40; Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271; Slingsby v. District 


To constitute me 
injury to pro 
is an intentio 


PART XXXIV. SECT. 21, SUB-SECT. 2. 
11,883 1. Who ts a ‘“ creditor.” }—A 


‘wrongtal injury ta 


Bank, Ltd. (1931), 48 T. L. R. 114; Savory 
& Co. v. Lloyds Bank, Ltd. (1932), 48 
T. L:. R. 344 


11,837. Add. Annolation :—Refd. Mason v. Lack 
(1929), 140 L. T. 696. 


11 1935. To cross-reference before this case add 
ae aiso, Criminal Justice Act, 1925 (c. 86), 
8. 


11,962. Add. Annotation :—Refd. R. v. Farauson 
(1845),6 L. T. O. S. 458. 


12,061a. Certificates procuring admission to Inn of 
Court.|—R. v. BassEy, No. 862a, ante. 


12,128a. Forged certificates—Obtaining admission 
a of Court.|—R. v. Bassey, No. 862a, 
a e. 


crime of malicious 
, all that is necessary 


fox which had escaped from its cago 
was disinissed on the ground that the 
accused’s shootine of the fox wus not 


person who sells goods, other than another's A 
pro proof Be done “ wilfully,” within the meaning 
no, enforgoablo an infant, & he an the ‘pei Lion the « ct. Pill of that term in said eetion. but was 
not os creditor " ” within Crimi sume m P pocueh resummp justified to protect h prop —R, 
Code, 8. 417 —h ewe (1823), f eat ae =H . ARIGN, uv. eda yp (Sask.), ipa 13 W TW. R. 
: PART XXXIV. SECT. 26, SUB-SECT.6. PART XXXIV. gv 26, SUB-SECT. 


PART XXXIV. SECT. 25, SUB-SECT. 1. 
sc. Sale of land.}—An appeal from a 
conviction on a charge of conspiring to 
Fee ar Baas The accused in- 
to buy for 


duced B. agree 
$21, 000. oortaln ane worth not more’ 


than $3,300, by representing to B. 
that another man h ken an 
option to buy the land for $31,000. 
had never seen the land & ew 
nothing of its value. In pursuance of 
the scheme, the accused had given an 
Bas & to one W. & introdu him to 
bond fide purchaser at the 
anced price, when in fact he was 
rel a dummy sb whom it had been 
arranged that he should make a ou: 
stantial soe nant on the pie 
from B. practically out of B.’s ae 
peeved & then default on =e contract. 
dis BURNS, 
3118 WW. Re. 58 i D'L. R. O16! 
Oan. C. O. 70; 


119 
$5 Alta. L. 


PART XXXIV, SECT. 26, SUB-SECT. 1. 
ad. Intentional wrongful tnfury.]— 


se. Possession of explosive aubstance— 
of onde Substances .tct, 8. 4—-Meaning 
Baer cad * £& ‘ malicinusly.”}— 
eid : the word ‘ anlaweuliy’: * fn 
Explosive Substances Act, s. 4, signifies 
* not for a lawful object,”’ & the word 
*“‘ maliciously *’ means & implies an 
{intention to do an act which is wrongful, 
to the detriment of another person.— 
Do_La Sinauy v. R. (1928), I. &. R.9 Gah. 
531.-~-IND. 


PART XXXIV. eeu 26, SUB-SECT. 


11,699 fi. —— acne fact that a 
stray “bul is castrated, in accordance 
with local custom amo stock 
proedars to protect pure-b stock, 
is not a defence to a prosecution under 
Criminal Code,-s. 510 (B) (b), for 
maiming or wound ae Maar stray Ya 
R. vw. ENGLAND ee sae Can. Crim 
Cas. 11; “ie Re 165 ; [1925] 


1 W. W. R. 237 
pe a ie ee - aie, 
laid under Criminal Code, 


Ac 
a, ae ae wilfully killing a silver black 
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H.M 
3. 0. nl. ) ‘51 SCOT. 


li, ——-.]-—~-The form of conviction 
should state the amount of injury done, 
although it should adjudge the whole 
penalt y: including the amount to be 
applie pocard log to law.—R. v. 

RUTZEL, [1924] 1 D. L. R. 6213 1 
Ww. % 342; 41 Can. Crim. Cas. 
279; 20 Alta. L. R. 19.—CAN, 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11.762 i. Ante-dating.]—The ante- 
dating of a document is not se forgery, 
unless it has or oe erat oper 
to the prejudice —R. 
GosBIND SINGH F096) s L L. 1. 5 Pat, 
573.—IND. 


PART XXXV. SECT. 6, SUB-SECT. 9. 
s. Scal & stamps of Liquor Control 
Board. re v. MILLER (1931), 56 Can. 

C. C. 97.—CAN, 

PART XXXV. SECT. 8, SUB-SECT. 1. 


Depth Uhee need not be actual forger.| 
. ADVOCATE, for 27) 


22" 


12,169a—12,169b. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part XXXVi.—Deceit by Fortune Telling, Witchcraft, 
Sleight of Hand, etc. 


12,169a. -~]— The offence under 87 T. L. R. 621; 19 L. G. R. 477; 27 Cox, 
Vagrancy Act, 1824 (c. 83), s. 4, of professing C. C. 23, D.C. 
to tell fortunes is complete without any Annotation :—Folld. Irwin v. Barker (1925), 69 Sol. Jo. 589. 








allegation or proof that deft. did not believe 12,169b. .J—It is not necessary to 
in the possession of the powers claimed prove a deceitful purpose or fraudulent intent 
Merely to tell fortunes is an offence in itself, as a condition precedent to a conviction under 
whatever the state of mind of deft.—STONE- Vagrancy Act, 1824 (c. 88), s. 4, of a person 
HOUSE v. Masson, [1921] 2 K. B. 818; 91 <: professing to tell fortunes.—IRWIN v. BARKER 
L. J. K. B. 93; 125 L. T. 463; 85 J. P. 167; (1925), 69 Sol. Jo. 589, D. CO. 
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Vol. XVI. Cases 1—166. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part 1—Contempt of Court Generally. 


1. Add. Annotation :—As to (2) & (3) Apld. Re 
William Thomas Shipping Co., Dillon (H. W 


& Sons, Ltd. v. The Co., 


Re Thomas (Sir 


Robert), [1930] 2 Ch. 368. 


-) 8. Add. Annotation :—Refd. Apted v. Apted & 
. Bliss, [1930] P. 246. 


Part Ill.—Jdurisdiction to Commit or Fine for Contempt. 


49. 


164a. 


Add. Annotation :—Consd. R. v. Judge, Ez p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350, 


Add. Annotation :—Consd. R. v. Judge, Ex p 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 


46. Add. Citations :—sub nom. R. v. BROWNELL, 


Fae: & E1.598; 3L. J. M.C. 118; 110 E. BR. 
* ae 

Add. Annotation :—Folld. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350, 


46a, ——- ———- —-—- ----.]--The King’s Bench 


Div. has no power to attach for contempt a 
witness who has disobeyed a subpana from 
quarter sessions. <A clear distinction still exists 
between contempt which consists in interfering 
with the administration of justice by acts 
done or writings published, & contempt 
which consists in interfering with an order 
or other process of the inferior cts.—TIlt. v. 
Jupagr, Ex p. Iste or Ety Justicss, [1931] 
2K. B. 442; 100 L. J. K. B. 350; 144 L. T. 
647; 95 J. P. 97; 47 T. L. R. 263; 75 Sol. 


54. 


54a 


Add. Annotation :—Consd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L, J. K. B. 350. 
Add. Annotation :—Consd. R.- v. Daily 
Herald Editor, etc., & Davidson, Er p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

Consistory Court.J/—The publication of a 
statement tending to prejudice the fair 
hearing of a complaint preferred in a Con- 
sistory Ct. constitutes a contempt of that ct., 
& the K. B. Div. of the High Ct. has inhérent 
jurisdiction to protect the Consistory Ct. by 
issuing a writ of attachment for contempt of 
ct. against fhe person or persons making the 
statement with a view to publication or 
publishing it or causing it to be published.— 
R. v. Datity HERALD, Epiror, PRINTERS & 
PUBLISHERS OF, Ha p. NORWICH (BP.), RK. w. 
EMPIRE News, EpiTor, PRINTERS & PUB- 
LISHERS OF v. NoRWICcH (Bpe.), [1982] 2 Ix. K. 
402; 101 L. J. K. B. 305; 146 L. T. 485; 


Jo. 120; 29 L. @. BR. 418, D.C. 48 T. L. R. 258 ; 76 Sol. Jo. 168, D. C. 
Part IV.—Criminal Contempt. 
Add. Citation :—sub nom. Re DAVIES, BUTSON 1865a. ——-.]—R. v. New STATESMAN . 


v. DAVIES, 4 T. L. R. 580. 


-|}—Observations on the distinction 
between legitimate criticisrn of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct.— 
R. v. New StTareEsMan (EpitTor), Ex p. 
PUBLIC PROSECUTIONS DIRECTOR (1928), 44 
T. L. R. 801, D.C. 





Ex p. Lic Prosecurions Drrecror, No. 


164a, ante. 


166. Add. Annotationa:—Aes to (1) Apld. R. v. 


New Statesman, #2 p. Public Prosecutions 
Director (1928), 44 T. L. R. 801. As to 
(2) Apld. R. v. New Statesman, Hz p. Public 
ee Director (1928), 44 IT. L. Rh. 


® 


PART III. SECT. 2, 


h {. ——.J—Under Lettors Patent of 
the Patna High Ct., clause 28, a Div. 
Bench has power to issue a ruie to 
show cause net committal for 
contempt. — te MuURILI MANOHAR 

k i. Trish Free State.}—The High 
Ct. of Justice of the Irish Free State 
has jurisdiction to commit for con- 
tempt of ct.-—-A.-G. v. O'KELLY, [1928] 
1, R. 308.-—-IR. 

sb. Contempt of infetior courts. }— 
No power to punish for contempt of 
au infertor ct. now exists independently 
of the Indian Penal Code & the Con- 
tempt of Courts Act.~-MAHANT SHAN: 
TANAND GIR wv. MAHANT BASUDE- 
VANAND Gir (1930), I. L. R. 52 All. 
619.—IND, , 





PART IV. SECT. 1. 
97 iv, —— rare By agg 
“contempt of at.” does not the 


least describe the true nature of the 
class of offence committed, viz., inter- 
otiags Blake the administration of the 
law impeding & preventing the 
course of justice. Imprisonment for 
breach of interdict being in vindication 
of public law, it must not be assumed 
that an ordor for release will follow 
upon an apology & promise of obedience 
to the orders of the ct., even though 
such apology is accompanied by a 
statement on behalf of complainer that 
he no longer requires the protection 
which the original interdict gave him.— 
JOUNBON v. GRANT, (1923] 8. C. 789.— 


PART IV. SECT. 2, SUB-SECT. 10. 


sd. Disposal of subject-matter of 
action.}-—-There is no rule of law or 
practice which prevents a litigant from 
disposing of property merely because 
itis the subject-matter of the action. 
Unless sume proceeding prescribed for 
the preservation of the property 


1 


pendente lite is availed of, a party dis- 
posts of the property after the action 

as been brought cannot be aaid to be 
guilty of contempt of ct,—AUSTMAN & 
OpDRON v. BYJARNASON, [1932] 2 
W. W. R. 20.—CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 
_ ep. Sending letier to judge contain- 
ing offensive references to Judgment. }— 
CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

166 ii. ——.}—A news epee in the 
course of an article calle & judge 
‘* sycophantic,” & accused him of 
having decided a case not according 
to the dictates of justice but in order 
to das others :—Held: (1) 
publication of an article referring to a 
case which had been decided ‘ht 
amount to contempt; (3) an article 
scan ing a ct. or judge was a 
contempt of ct.—R. v. SavyyaD HaBIs 
(1925), * L. R. 6 Leh. §29.—IND. 


Cases 167—192a. ENGLISH AND Emprre Digest SUPPLEMENT. 


167. Add. Annotation :—Refd. R. v. People, Ez p. 
Hobbs (1925), 69 Sol. Jo. 404. 

177a. —— Poster implyin . any oe 
amounts to murder. ]—R. v. 
(Eprror, Printers & Peneens) Ben p. 
RovusE (1931), 75 Sol. Jo. 119. 





179. Add. Annotations :—Refd. R. v. Bvening 


Standard, Hz p. Public Prosecutions Director. 
R. v. Manchester Guardian, #2 p. Same, R. v. 
Daily Express, Fz p. Same (1924), 40 T. L. R. 
833; R. v. Daily Mirror, Hz p. Smith, [1927] 
1 K. B. 845. 

179a. ——- ——— ———.} —R. v. “* Surrey Comer ” 
(EpIToR, PRINTER & PUBLISHER), Fa p. 
BALDWIN (1931), 75 Sol. Jo. 311. 


179b. ——— ——— Results of investigations of private 
detectives.}—When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation.—_R. uv. EVENING STANDARD, 
Ex p. PUBLIC PROSECUTIONS DIRECTOR, 
R. v. MANCHESTER QUARDIAN, Ez p. SAME, 
R. v. DAILY Express, Ez p. SAME (1924), 40 
tT. L. R. 833, D.C. 


180a. Charge to grand jury. ]—A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicf&l proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 
Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged.—R. v. 
EVENING NEws, Lz p. Hosss, [1925] 2 K. B. 
158; 94L. J. K. B. 511; 132 L. T. 767; 41 
T. L. R. 291 ; 27 Cox, C. C. 764, D. C. 


180b. Anticipation of defence—Similar statement 
made by accused before arrest.}—When 
appct. was under remand on a charge of 
murdering his son, defts. published, in 
addition to the formal evidence which had 
been given before the magistrates, the follow- 
ing statement: ‘It was suggested that he 
met his death in an accidental manner through 
the family dog, Prince, knocking over a fully 
loaded double-barreled gun left against the 
barn door.’’ On an application to commit 
defts. for contempt of ct. in publishing what 
purported to be a statement of the defence 
which would be put forward & so prejudicing 
the defence, it appeared that a similar state- 
ment had been made by the accused man 
himself to the police before his arrest :— 
Held: in the circumstances the statement 
complained of did not come within the 
mischief against which pee ee for con- 
tempt were directed. v. NEWS OF THE 


Wor.p, Eprror, Prnrers & PUBLISHERS, 
Ex p. KiroHen (1932), 48 T. L. BR, 284; 76 
Sol. Jo. 147, D. C. 


182a. Publication of statement that money paid 


into court—-Libel action eee newspaper— 
amount of a payment into hig ce deft. under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), 6. 2, is ‘not to be com- 
municated to the jury, & where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft. to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pitf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.—R. v. 
WEALDSTONE News & Harrow NEWws 
(Eprror, Printer & PUBLISMER), HARLEY v. 
Aros fae 41 T. L. R. 508; 69 Sol. Jo. 


190. Add. Annotations :—As to (1) Apld. R. v. 


Wealdstone News & Harrow News, Harley 
v. Sholl (1925), 41 T. L. R. 508. As to (1) 
Consd. Re William Thomas Shipping Co., 
Dillon (H. W.) & Sons, Ltd. v. The Co., Re 
Thomas (Sir pone) [1930] 2 Ch. 368; R. 
v. Daily Herald, Ez p. Rouse (1931), 75 Sol. 
Jo. 119. Apld. R. v. News of the World, 
Editor, Printers & Publishers, Lx p. Kitchen 
(1932), 48 a L. R. 234. Refd. R. v. Evening 
Standard, Public Prosecutions Director, 
R. v. Maroheaear Guardian, Ez p. Same, R. v. 
Daily Express, Hz p. Same (1924), 40 
T. L. R. 833; R. v. People, Bz iP Hobbs 
(1925), 69 Sol. Jo. it R. v. Daily aie 
Ex p. Smith, [1927] 1 K. B. 845; R. 
Daily Mail, Ex p. Factor (1928), 44 T.L. R. 
3038. As to (2) Consd. Re William Thomas 
Shipping Co., Dillon (H. W.) & Sons, Ltd. v. 
The Co., Re Thomas [1930] 2 Ch. 368. 


192a. -.|—A publication made with the 


clear intention of prejudicing the fair trial 
of an issue Pret. & before a ct. is obviously 
a contempt of ct will be punished as such. 
But where the ct. is satiafied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless {inter alia) the ct. is satisfied 
that 7 pending a arta is a genuine 
procee ding, brought intended to be 
rosecu to effect ts avowed pur 

. & Daity Mars (Epitor), £2 p. ACTOR 

(1928), 44 T. L. BR. 308, D.C. 


s — proceedings to he aire ibe ublished an account of the alleged crime & other 
PART IV. SECT. ae SECT. 3. matter could appl IV beds 7 there was offences apparcntly connected there 
ec cl 


noe in the pu 


atter which with was published in a ne wwapaper. 


ri, —— —— eae SmiTR’s NEWs- culated tv prejudice the course Appct. was committed for trial at the 

PAPERS, LTD., Ex p. Hicas (1927), 28 of P jtistion * (3) ve order age be set inal sessions. The articles con- 

S. R. N.S. W. 85.—AUS. aside.—PORTE R. p- Cuin tained statements that the accused 
"37 G. L. KR. 433.—~ was copcerned in tho commission 


170 i. No proccedings pending. } mos. a (toe0), 
—_— i 
end was fined for contempt in 


of 
crimes other than that with whieh he 
was charged, & that the arrest of the 


epee ot of matter t published by him :— 178 1. Prisoner commilted for og Si accused, . wi with another aan hte le a 


here being no attack on an Antecedent pee’ 
oh or its meinen there could bo no Appct. der! Niger baste 


pontenpte of ct. in respect of anythin eateries 11 pent ei on the igre a dice the fair 


tending obstruct the course o f the Heating of 


ser “* clean- “up ’ ’ of many recent b 
ing. & —Held : these 


ements mig pet pre might proju- 


pleat ny pr ma sah THOMAS 


stituted a 
justice in't the absence of any pending police & the ‘lantat Pceuine (1038) S. A. 8S. R. 210.~—AUS. 


218. Add. Annotation : — Consd. 


Vol. 
200. Add. Annotations :—Refd. R. v. Daily Mail, 


Ba 2 Factor (1928), 44 T. L. R. 308; 
Re William Thomas Shipping Co., Dillon 
(H. W.) & Sons, Ltd. v. The Co., Re Thomas 
(Sir Robert), [1980] 2 Ch. 368. 

, Re William 
Thomas Shipping Co., Dillon (H. W.) & 
Sons, Ltd. v. The Co., Re Thomas (Sir 
Robert), [1930] 2 Ch. 868. 
—— Appointment of receiver for 
debenture holders.}—-Contempt of ct. may 
include conduct which, while it cannot 
directly influence a judge’s mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not confined to cases in which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 
A director of a co. which managed the 
shipping co.’s business, who was also a 
guarantor of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further stated that by so doing they had 
‘“‘ smashed the goodwill & organisation of the 
business in a day ” & that “ no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as was the fact, the co. could not continue to 
carry on business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers :—Held: the publication 
of injurious misrepresentations concerning 
parties to proceedings in relation to those 
proceedings may amount to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, & because it 
may deter persons with good causes of action 
from coming to the ct., & is thus likely to 
affect the course of justice—Re WILLIAM 
THOMAS SHIPPING Co., LTp., DILLON 
(WH. W.) & Sons, Lrp. v. Tue Co., Re 
Tomas (StR ROBERT), [1930] 2 Ch. 368; 
99 L. J. Ch. 660; 144 L. T. 104. 





224b. ——— ——— Appeal against Clearance Order.] 


--Re SoutTn SarevDS (THAMES STREET) 
ees ORDER, 1931 (1932), 173 L. T. Jo. 


i) 
t 
| 


-Contempt of Court. Cases 200—34la. 


234. Add. Annotation :—Refd. R. v. Daily Mail, 
Ez p. Factor (1928), 44 T. L. R. 808. 

286. Add. Annotation :—Dbtd. R. v. Payne, [1896] 
} Q. B. 577, In my opinion, in some 
instances, the cts. have gone rather too far 
(LorD RusskEE£1, C.J.). 

274. Add. Annotation :—Refd. Re William Thomas 
Shipping Co., Dillon (H. W.) & Sons, Ltd. 
v. The Co., Re Thomas (Sir Robert), [1930] 
2 Ch. 368. 

288a. Photograph of prisoner—lIdentity in issue.] 
—It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
ariso, & such publication is calculated to 
prejudice a fair tria].—R. v. DAILY Mrmkor, 
Ex p. Smita, [1927] 1 K. B. 845; sub nom. 
R. v. ‘* Datty Mirror” (Eprror & Pro- 
PRIETORS), R. v. ‘' Datty Mat.” (Eprron & 
PROPRIETORS), Ez p. SMITH, 96 L. J. K. B. 
352; 136 L. T. 6389; 43 T. L. R. 254; 28 
Cox, C. C. 82-4. 


298a. Advertisement misrepresenting result of 
proceedings.|—GILLETTE SaFETY Razor Co. 
v. Gamace (A. W.), Lip. (1906), 24 
R. P. C. 1. 

Annotation :—Refd. St. Mungo Manufacturing Co. v. Hutchi- 

sou Main (1908), 25 R. P. C. 356. 

801. Add. Annotations :—Asto (1) Refd. Greenway 
v. A.-G. (1927), 44 T. L. Tt. 124. Ae to (2) 
Consd. Re A. B.’s Petn.(1927),97 L. J. P. 104. 
As to (6) Refd. Hearts of Oak Assurance Co, 
v. A.-G. (1931), 47 T. L. 1. 579. 


841. Add. Annotation :—N.F. R. v. Jones, Ez p. 
MeVittie, [1931] 1 K. B. 664. 
.J—Pltf. obtained judgment in a 
county ct. against deft. for a sum of money 
& costs, & an appeal to the Div. Ct. by deft. 
was dismissed with costs. Pltf.’s_ solr. 
made various but futile efforts to obtain the 
fruits of the judgment. Deft. disobeyed a 
bkpcy. notice & an order for payment of the 
judgment debt & costs by instalments. 
Several judgment summonses were obtained 
against deft., but deft. evaded service of 
them. Eventually pltf.’s solr. served deft. 
with a judgment summons within the 
precincts of a ct. of justice where deft. was 
waiting for a case, in which he was pltf., to 
be called on. Deft. applied for a writ of 
attachment against pltf.’s solr. for contempt 
of ct. in so doing :—Held; in the circum- 


$41a. 








PART IV. SECT. 8, SUB-SECT. 3.— 
A. (d) i, 


193 li. —— .]}—R. «. McInroy, 
Re Wuirrstpr (1915), 32 W. L. R. 
764; 9 W. W. R. 846.—CAN, 

198 iii, ——— ——-.]—-MERIDEN Brirt- 
ANNIA Co., LTD. ». WALTERS, Re LEWIi8 
(1915), 9 O. W. N. 87; 840. L. R. 


183 iv, -}+~The publication of 
comments on a case pending trial in 
a ct. amounts to contempt of ct., if 
the comments are such as are likely 


to 4, 
just in the case.—R. v. MAUNG TIN 
Saw (1927), I. L. R. 6 Ran. 39.---IND. 


PART IV. Peas SUB-SECT. 38.— 
® ve 





sq. General rule.}—A newspaper may 
not, in the guise of re orting ublic 
judictal pro Mndicate. the 
writer’s own opinion of the demeanour 


of a witness & s0 comment on tbat 
demeanour.—A.-G. v. DAVIDSON, [1925) 
N. Ze L. Rn. 849,.—N.Z. 


PART IV. SECT. 8, SUB-SECT. 3.— 
A. (©). 


@ i. _— tability of printer.)}—A 
printer cannot oscape Liability, by 
alleging a contract with the owner of 
the press that he was not to be 
responsible for the contents of the 
publications.—R. v. Mavune Tin Saw 
(1927), I. L. R. 6 Ran. 39.— IND. 
PART IV. SECT. 8, SUB-SECT. 3.—C, 

sm. PWill.}—The publication, as an 
advertisement, by a newspaper of the 
copy of a will, with the knowledge that 
the will was being propounded by one 
party & mapugaed by the other in a 

n suit, the object of the publica- 
obviously create an 
atmosphere in favour of the will & 
adverse to the contesting party by 


making the public believe in the 
existence & genuineness of the will, 
was calculated to interfere with the 
fair administration of j ce 

amounted to a contempt of ct._-GuruU 
CHARAN PRASAD v. BaBURAO VISHNU 
pone (1931), I. L. BR. 53 All. 712. 


PART IV. SECT. 8, SUB-SECT. 4. 


sr. Necessity for interference wtih 
administration of justice.J—It is con- 
tempt of ct. to publish an article in a 
newspaper commenting on the pro- 
ceedings in a pending criminal prosecu- 
tion or civil action ; but the summary 
jurisdiction po by a High Ct., 
to punish for contempt, ought ae fs 
be exercised when it is probable that 
the publication will subetenualy, inter- 
fere with the duc administration of 
ustice.—THE GOVERNMENT ADVOCATE, 

URMA ®. ates SEIN (1929), I. L. R.7 


Ran. $44.—I 


Cases 34la—628a. 


851a. Dissuading witness from giving evidence. |] 


377. 


stances, no contempt had been committed 
& the rule must be discharged. 

The rule laid down in Cole v. Hawkine, 
No. 341, that the serving of process upon 
a party attending his cause in ct. was a con- 
tempt of ct. is now obsolete.—R. v. JONES, 
ae McVitTttge, [1931] 1 K. B. 664; 100 
L. J. K. B. 198; 144 L. T. 597. 





The ct. refused to grant an attachment 
against deft. for an attempt to persuade a 
material witness for pltf. not to give evidence 
at the trial, it not being shown that the 
witness was prevented from being sub- 
poenaed by means of deft.’s interference.— 
SCHLESINGER v. FLERSHEIM (1845), 2 Dow. 
& L. 737; 14L. J.Q. B.97; 4L.T. 0.8. 
340; 9 Jur. 282. 

Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 


878. 


886. 


389. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 


Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 


Add. Annotation :—Retd. Apted v. Apted & 
Bliss, [1930] P. 246. 


393a. Exercise of discretion sought by petitioner 


Part V.—Contempt 


406a. -.|—OWEN v. PRITCHARD, [1876] W. N. 
147 3 Char. Pr. Cas. 367. 

406b. -.]|—-RANSOM v. Boypn, [1877] W. N. 236. 

429a. ~ Consent order—Breach of scheduled 


487. 


terms.]—There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 


432 


484. 


Part Vi.—Attachment 


Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 


528a. Must be order to do an act. |—PItf. co., which 


PART IV. SECT. 5, SUB-SECT. 4. 


am. 
embarrass conduct af case.)}-~ Aspersions 
cast upon an advocate, with reference 
to the conduct of his case, which tends 
to embarrass him in the further con- 
duct of his client’s case is contempt of eld 
ch.—ANANTALAL 
(1930), I. 1. Et. 58 Cale, 884.—IND. 


PART V. eae 1, SUB-SECT. 1.— 


st. 


Party unable to o 
party could neither be said to have 


had transferred certain shares in another co. 
to deft. co. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the ‘ return ”’ 
of those shares within fourteen days of the 


Barristers—Slander tending to 
to 


subject to 


SINGHA ©. WATSON 


— Held 

» (a). 
Discretion of court to commit~— 
wv order.}—Where @ 


PART V. SECT. 2, SUB-SECT. 3.—K. 


sw. T'o hand over 
i anothe 


guilty of contempt. 

Ap offer was made to 
subject to certain s 
: @ rofusa 


ed conditions: 
. of this offer was 
uetified.—Re BRYANT, IRARD & Co., 
ek LANGLEY, [1924] 1 D. L. R. 49.— 


sx. To refrain from ¢ 


apers—~ By one 

er to comply 
condition:}+—-A solr. 
ordored by the ct. to hand over papers 
to another solr. & failed to do 80 :-— 


in divorce—Effect of suppression of facts or 
false statement.}—A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences.—APTED v. 
APTED & Buiss, [1930] P. 246; 99 L. J. P. 
73; 1438 L. T. 868; 46 T. L. R. 466; 74 
Sol. Jo. 338. 


in Procedure. 


for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach.—DasHwoop v. DasuH- 
woop (1927), 71 Sol. Jo. 911. 


Add the following paragraph :— 


The proper course was for an order to be 
made, under R. S. C., Ord. 37, r. 138, before 
the writ of attachment was issued. 


Add. Annotation :—Consd. Cotton v. Heyl, 
[19380] 1 Ch. 510. 


and Committal. 


date of the order. That order was not 
served upon deft. co. or its directors until 
the lapse of six weeks from the date of the 
order. The copy of the order which was 
served upon deft. co. & upon its directors 
did not have indorsed upon it, as required 
by R. S. C., Ord. 41, r. 5, a memorandum 
stating the penal consequences of disobedience 
to the order. Deft. co. having failed to 


names.)-—An order made in a divorce 
action commanded resp., in the event 
of his selling his residue, to reinvest 
the purchase-moneys ‘‘ immediately ”’ 
in the purchase of a new home & to 
register it in the joint names of the 
official guardian & resp. in trust for his 
children :—Held: the failure of resp. 
to comply with the terms of the order 
as to the registration of the new home 
in which he had tnvested the proceeds 
of the sale of the home referred to in 
the order constituted a contempt of 
ct. which under its Inherent powers 
the ct. could punish by committal, 
although the order was made when the 


was 


hand over 


erence with 


refused nor neglected to comply with business. }—-OUMBERLAND ILwayY & mile 

an order of the ct.:—Held: he was Coaz Co. ». MoDovaatt (N. 8.) (1911), gee ere pea ag oon a 

not guilty of contempt.—R. v. OTTY, 9K. L. R. 289.—CAN. or sect. 7 of tho resent Divorce 
2p. ROBERTS, R. v. WHITE, Hx pn. = tules.—MIDGLEY v. MiIpa@LEey (B. C.), 

ROBERTS (1922), 50 N. B. R. 401, 411. sy. To re-invest money—In purchase [1999] 8 W. W. R. 121.—OAN, 


AN. of house—Registration 


in speotfied 


Vol. XVI.-Contempt of Court. Cases 528a—107la, 


comply with the order pltf. co. sought to 
enforce the order by attachment of two of 
the directors of deft. co. under R. S. C., 
Ord. 41, r. 31:—Held: (1) the judgment 
or order for the “ return ”’ of the shares was 
not a judgment or order to do an act & 
therefore could not be enforced by attach- 
ment; (2) the order was unenforceable also, 
because it was not served on deft. co. or its 
directors until after the expiration of the 
time limited by the order for the “ return ”’ 
of the shares; (3) the order could not be 
enforced by attachment of the directors of 
deft. co., because they had not been served 
with a copy of the order indorsed with a 
memorandum as to the penal consequences 
of disobedience, as required by R. 8S. C., Ord. 
41, r. 5.—IBERIAN Trust, LTp. v. FOUNDERS 
Trust & INVESTMENT Co., Lrp., [1932] 2 
K.B.87; 101L.J.K.B.701; 147 L. T. 399; 
48 T. L. R. 292; 76 Sol. Jo. 249. 


Add. Annotation :—Asto(2) Consd. Burrowes 
v. Burrowes (1929), 141 L. T. 201. 


Add. Annotation :—Refd. Iberian Trust, Ltd. 
v. Founders Trust & Investment. Co. (19382), 
48 T. L. R. 292. 


Add. Annotation :—Refd. Iberian Trust, Ltd. 
». Founders Trust & Investment Co. (1932), 
48 T. L. R. 292. 


Add. Annotation :—Refd. Capron v. Capron, 
{1927} P. 243. 


Add. Annotation :—Refd. Iberian Trust, Ltd. 
v. Founders Trust & Investment Co. (1932), 
48 T, L. R. 292. 


68la. ———-  ———.]—IBERIAN TRUST, Ltn. 1. 
FOUNDERS Trust & INVESTMENT Co., LTD., 
No. 528a, ante. 

Not enforceable by attachment. ]-— 
IBERIAN Trust, LTD. v. FOUNDERS TRUST & 
INVESTMENT Co., LTp., No. 528a, ante. 

698. Citations :—For ‘3 Bing. 223; 11 Moore, 
C.P.65; 4L. J.0.8.C. P. 67; 130 BK. R. 
498’ read ‘'8 Bing. 223; 180 H. R. 498; 
sub nom. THORPE v. GQISBOURNE, 11 Moore, 
C.P.55; 4L. J. 0.98. C. P. 57,”’ 

709. Add. Annotation :—Folld. R. v. Wealdstone 
News & Harrow News, Harley v. Sholl (1925), 
41 T. L. R. 508. 


536. 
5387. 


564. 


607. 
631. 





689a. 


PART VI. sachs a SUB-SECT. 8.— 
(a 


) ii. JOYOR, Ee p. 


574 i. General rule—-Notice suffictent 
withont service.)—If a person enjoined 
by a prohibitory injunction becomes 
aware without personal service of the 
existence of the order & nevertheless 
commits a fault, ho is just as liable to 
attachment as if he had been perronally 
served.—— ELLIOTT v. APPLETON (1923), 
19 Tas. L. R. 20.—AUS. 


PART VI. SECT. 5, SUB-SECT. 5.—C. 


697 iv. —--~.|-—~On an applica- 
tion by notice of motion for committal 
for an alleged contempt of ct. by 

ublishing an article in & newspaper, 
t was shown that a spaco of over three 
months bad elapsed between the 
ublication & the motion :—Held: the 
urisdiction of the ct. shonld not be 


ez. Direction 





579.—-CAN. 


hi 





exercised on notice of motion.—R. v. 
PorT PIRIK CORPN., 
[1930] S. A. S. Rt. 56.—AUS. 


| 
PART VI. SECT. 6, SUB-SECT. 4. | 
to tssue writ of | 
| 
| 
| 


PART VI. SECT. 9, SUB-SECT. 2.—A. 


F Not breach of undertaking 
by solicitor.}—Re KEAN & BIRD, [1927] 


708a. ———.}—R. v. WEALDSTONE News & HARROW 
News (EDITOR, PRINTER & PUBLISHER), 
HARLEY v. SHOLL, No. 182a, ante. 


710. Add. Annotation :—As to (1) Refd. Shrager 
v. Dighton, [1924] 1 K. B. 274 


776a. Substituted service—When ordered.]—Re A 
So.iciror, [1892] W. N. 22; 86 Sol. Jo. 271, 


781a. On former clerk—At place where solicitor’s 
name on door.]——-Held: the service was not 
sufficient.—BRAGG v. HATCHARD (1858), 28 
L. J. Bx. 85; sub nom. Re Braca & 
HATCHARD, 32 L. T. O. S. 132. 


894. Add. Annotation :—As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p. L. C. C., 
[1925] 2 K. B. 48. 


SUB-SHCT. 7.—SECOND ORDER. 
(Vol. XVI., p. 75.) 


926a. First not executed—Whether second irre- 
gular. ]—It is no objection to the regularity of a 
writ of attachment that another similar 
writ has previously issued against the same 
party, but which has not been acted on.— 
Sa ae ®. WALTON (1845), 1 Ph. 619; 41 
Y. R. 768. 


931a. ——— Irregularity of attachment.|—Re 
BEVAN & GIRLING (1863), 12 W. KR. 196, L. JJ. 


950a. Accused already in custody-—Need not be 
brought into court.]—It is not necessary to 
bring up a party who is in custody for non- 
payment of costs.—OLDFIELD v. COBBETT 
(1849), 12 Beav. 91; 50 KE. R. 995. 


1039a. ——--.|——After an order for a 
writ of attachment had been made against 
a solr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned :—Held : 
the right to enforce the writ had not been 
rea A SoxriciTor (1895), 64 L. J. Ch. 
4. 


1071a. Deposit of permit or passport in court— 
Imprisonment for taking infant out of juris- 
diction.]}—AbDAMI vr. ADAMI (1929), 73 Sol. Jo. 
557. 





4D. L. R. 561; {1927] 3 W. W. R. 
369; 48 Can. Crim. Cas. 363,—CAN. 


PART VI. SECT. 10, SUB-SECT. 6.—A. 


b i. —---.]}—-HARRIS tv. MYERS (1864), 
1 Ch. Ch. 229.—CAN. 


PART VII. SECT 1, SUB-SECT. 5. 


1144 fii. — By filing objections to 
report of official referee.}—In a case 
where a deft., having been peremplortly 
ordered by the ct. to file her aecounts 
before the official referee, failed to do 
so, but subsequently wanted to file her 
exceptions to the report of the referee : 
¢ sho could do so cven though 
she continued to be in contempt, 
confining herself strictly to the defence 
of her rights.—CHANDRA Das v. 
RASESWARI CHAUDHURANI (1928), 
I. L. R. 55 Cale. 1110%—IND. 


attachment may be to clerk of Supreme 
Court—Writ to be entitied in Supreme 
Court.}—Re DROUGHT AREA RELIEF 
AcT, SNOWDEN v. BAKER, 
w. W. R. 1008.—CAN. 


PART VI SECT. 7, SUB-SECT. 3. 

974 i. Allachment—Whether sheriff 
can take bail—Before return of writ.j— 
LANE v. KINGSMILL (1850), 6 U. 0. R. __preid 





(1922) 3 


Cases 2—22d. 


5. 


10. 


11. 


ila. —— Assessment 


22a. 


Add. Annotation :— Refd. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


COURTS. 
Part |.—What is a Court. 


Add. eae -—Refd. Collins v. White- 
way, [1927] 2 K. B. 878; Hearts of Oak 
Assurance Co, v. A. -G. (1981), 47T, L. R. 579. 
Add. Annotations :—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. Refd. Collins v. Whiteway, [1927] 2 
K. B. 378. 

Add. Annotations :—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. Refd. R. v. Bath Compensation 
Authority, [1925] 1 K. B. 685; Collins v. 
Whiteway, [1927] 2 K. B. 378. 

Add. Annotations: — Refd. Frome See 
Breweries Co. v. Bath JJ., [1926] A. C 


R. v. Leicester JJ., Ex p. Allbrighton, (1927; 17a. 


1K. B. 557. 
Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 


Add. Annotations :—Consd. QR. oe Bath Com- 
pensation Authority, [1925] 1 K. B. ae 
Apld. R. v. London County Council, Ez 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 215. Refd. R. v. Electricity 
Comrs., Ea p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. v. Sheffield JJ., Ex p. Rawson (1927), 
138 L. T. 234. 

Add. Annotations :—Consd. Veal v. Heard 
(1930), 46 T. L. R. 448. Refd. Bottomley v. 
West werces Assessment Committee, ete., etc. 
(1931), 47 T. L. R. 468. 

Committee.J—It may be 
that, like some kinds of licensing justices, 
the Assessment Committee is not a ‘“‘ court ”’ ; 
it does not hear evidence on oath, & has no 


| 


15. 


nnotation :—Consd. 
(1931), 47 T. L. R. 579. 
17b. Matters for consideration.]—-(1) A tribunal 


particular rules of procedure, though it acts 
under a atatutory duty & authority 
(Scrurron, L.J.).—-BOTTOoMLEY v. WEeEsT 
DERBY ASSESSMENT COMMITTEE, MpRSEY 
Docks & HARBOUR BOARD v. WEsT DERBY 
ASSESSMENT COMMITTEE, BOTTOMLEY v. 
Mersey Docks & Harsour Boarp, Bor- 
TOMLEY v, LIVERPOOL GRAIN StToRAGE & 
TRANSIT Co., Lrp., [1982] 1 K. B. 40; 145 
L. T. 592; 95 J. P. 186; 47 T. L. R. 468 ; 
29 L. G. R. 576, C. A. 

Add. Annotation :—Consd. Hearts of Oak 
aoe Co. v. A.-G. (1931), 47 T. L. R. 


Court of referees—-Under Unemployment In- 
surance Act, 1920 (c. 80).]—Held: a ct. dis- 
charging administrative duties only.—Cor.- 
LINS v. WHITEWAY (HENRY) & Co., [1927] 
2K. B. 378; 96 L. J. K. B. 780; 187 L. T. 
ie 48 'T. L. R. 582. 

Hearts of Oak Assurance Co, v, A.-G. 


is not necessarily a ct. in the strict sense of 
exercising judicial power because it gives a 
final decision; (2) nor because it hears 
witnesses on oath; (3) nor because two or 
more contending parties appear before it 
between whom it has to decide; (4) nor 
because it gives decisions which affect the 
rights of subjects; (5) nor because there is 
an appeal t to a ct.; (6) nor because it is a 
body to which a matter is referred by another 
body (per Cur.).—SHELL Co. OF AUSTRALIA, 
Lip. v. FEDERAL CoMk. OF TAXATION, [1931] 
A.C. 275; 100L. J.P. C. 65; 1441. T. 421. 


Part 1V.—durisdiction. 


Death of judge during trial—Jurisdiction of 
another judge to continue hearing.}|—Semble : 

a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 


been called in ct. in the course of a trial before 22c. 


a jury & another judge. a oe v. 
MANCHESTER CORPN., (1928] 1 K. B. a 
07 L. J. K. B. 229; 138 L. T. 587; 92 J. P 


37; 44 T. L. R. 258; 26 L. G. R. 124, 0. A 22d. 


Aixadlation :—Distd. British Reinforced Concrete E. 
ing Co. v. London & North Eastern Ry. Co. (1928), 
& Can. Tr. Cas. 78. 


22b. 


sa. Not income taz board of appeal.}— 





-]|— Where during proceedings with- 





out a jury, after some of the witnesses have 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at 4he request of the parties preside at 


the continuation of the hearing, after page| 
the shorthand notes of the evidence, & n 


PART I. 


(ives) erin L. ee es bee 
129.—AUS,. 


not have the witnesses recalled.—Re BRITISH 
REINFORCED CONCRETE ENGINEERING Co., 
Lrp.’8 APPLICATION ieee 45 T. L. R. 186; 
20 Ry. & Can. Tr. Cas. 78. 


Retirement of judge after judgment reserved— 
Judgment read by consent. }—-HALLAM v. HAL- 
LAM (1930), 47 T. L: R. 207; 75 Sol. Jo. 157. 


Court with local jurisdiction—Acts to be done 
within jurisdiction—In absence of contrary 
intention.]|—-Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act either in express terms or bi necessary 
implication says that it may be done out of 
the jurisdiction.—Re O’LOGHLEN, Ez p. 


acting under Medical Profession Act, 
R. 8. 8., 1820 (c. 135), 2. 40, ia not a ct. 
Hunt o peoerappolegt oF F PHYSICIANS & 


7 eo : nag eer it aoe tonne Phys Not Medical Council SURGEONS © F SASKATCHEWAN, [1925 

ncome men Cc ~ « 

1923, 8. a is is not a High Ct. or a sicians.}—-The M al Gounetl Ms 4D. LR. “884 ; (1938) 8 W. W..R. 
ederal ct.—BRiTIsH IMPERIAL O1L Co., Physioians & Surgeons of Saskatchewan 158.—CAN. 


6 


Annotation :~—-Refd 
L. R. 20 Eq. 733. 


25. 


30. 
38a. 


83b. 


~ emvwsossmwves (1871), 8 Ch. App. 406 ; 
Lee Bey. 28; 23 L. T. 878; 19 W. R. 450, 


- Re Morton, Lx p. Robertson (1875), 


Add. Annotation :—Consd. Sassoon v. Gra- 
er ee Navigation Co. (1925), 133 


‘Add. Annotation :—Refd. A.-G. for Alberta 


v. Cook, [1926] A. C. 444. 


Will not try hypothetical case.J|—It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (LorD LorRE- 
BURN, ©.).—GLasGow NAVIGATION Co. ». 
Iron Ork Oo., [1910] A. C. 298; 79 L. J. 
P. C. 83; 102 L. T. 485; 11 Asp. M. L. O. 
887, H. L. 

Will not decide academical shen a 
TINDALL v. WRIGHT (1922), 127 L. T. 149; 
86 J. P. 108; 88 T. L. R. 521; 66 Sol. Jo. 
624; 27 Cox, C. C. 212, D. C. 


85. Add. Annotations :—Refd. Duff Development 


37. 


Co. v. Kelantan Government, [1923] 1 Ch. 


385; Compania Mercantil Argentina v. 
United wry Shipping Board (1924), 93 
L. J. K. B. 816; Duff Development Co. v. 


Kelantan Government, 11924] a> C. 797. 


Add. Annotation :—Consd. The Fagernes, 
[1926] P. 185. 


Vol. XVI.—Courts. Cases 22d—38. 


37a. ——— Waters within fauces terrae.]— Defts., 


Cd 


38. 


an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 104 or 
ee miles from the English coast & 93 or 7% 

es from the Welsh coast according to the 
roniective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—Held: having regard to the state- 
ment of the A.-G. (see CONSTITUTIONAL Law, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ on defts. in Italy hae! be set 
aside. —THE FAGERNES, [1927] P. 311; 06 
L. J. P. 183; 188 L. T. 30; 48 T. L. R. 
746; 17 Asp. M. L. C. 326; sub nom. THE 
FAGERNES, CORNISH COAST (OWNERS) v. 
SocrETA NAZIONALE DI NAVIGAZIONB, 71 Sol. 
Jo. 634, C. A. 


Add. Annotations:—As to (1) Consd. The 
Fagernes, [1926] P. 185. Generally, Refd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 876. 


PART IV. SECT. 1 


so. Judgment written on leave—Or in 
retirement.|--There does not appear to 
be any groune a0 frewing a distinction 
between the ag HO of a judgment 
wae a juc E on leave & the writ- 
of a j ent by a judge who has 
gone on retirement. oth are validly 
ronounced.-——BARAMDEO ee v. 
per SINGH (1930), ILL. R. 53 
All. -—IND. 


PART IV. SECT. 2, SUB-SECT. 1. 


24 vi. ~——.}-—The ct. is an institu- 
tion organised by the people through 
ane representatives for the purpose 

ving to those applying to it their 
oe ts according to law, the law not 
being made by the ct. but laid down for 
it by authority.—ScoTr v. Scort, 
{1930} 1 D. L. R. 58; 640 L. R. 
422.—CAN. 


PART IV. SECT. 8, SUB-SECT. 1.—A. 


ed. Power to act as appeal court from 
wee court.|—Where an inferior ct. 
is acting wi its jurisdiction, the 
Saperior Ct. has no power at common 
law to assume the function of an 
agen’ ct. & review ite conclusions 
means of a writ of habeas cor 148 

either vie or alge 
WN Act & LEE 


Re Cut 
CHow ving (roas), wr j Can. C oo . Cas. 
168: 39 B. 333.— 


PART IV. SECT. 8, SUB-SECT. 2, 


45 viia. ——— ——— ———.. + DEPUTY 
Ne tegayl CoMR. OF TAXATION FOR 
TASMA v. THOMas (1924), 35 
‘CO. L. a 499. AUS. 

45 vii e aemametiicamemmmndiiomement? Yemet : 
diction of a county ct. action pst 
& non-resident of the judicial division 
in which the action is entered cannot 
be sustained on the ground that the 
cause of action arose within the 
division, unlese the whole Forster of 

action arose a hax —ComMB Srvp- 
BON 11985} 4D. L. R. 1002: : figasi's 3 
W. a 235. 

viisc.,——— ——~- +——--—-, }}~ Re NOBLE 


wr vii d. oan, 
Lewis, Xz p. ELECTROLUX, Lrp. (1928), 


28 8, ee oe 45 N. 8. W. 


W. N. 185.—AU, 
45 vile. ———— —— -}—In County 
Cte. Ket. R.8.M. 1913, c. 44, 8. 69, 
which provides that any suit may be 
entered & tried in the ct. holden af the 
judicial division in which the cause of 
action arose, or in which deft. or one 
of defts. resides or carries on business 
at the time the action is brought, the 
words ‘‘ carries on business * are not 
to be read literally, but confer juris- 
diction only when the business 
carmed on by deft. in person; i.e. 
if the cause of action did not arise 
within the division the condition of 
jurisdiction is peer ace of deft. within 
the division either by residence or by 
carrying on business therein. Pa a 
v. AIKINS (Man.), [1929] 1 D. RK. 
140; (1928}]3 W. W. R. 520 0. GAN. 
45 xiia —— —.]—He PIKE 
o, WALKER mer 31D. L. R. 4393; 59 


0. L. a 47 —CAN ° 
tcipal Courts 


45 xiv. ——— 

Act, R. "’.. 1923 (ce. ma) . : (4). y 
BIsHor v. KULCUP, [1927] kL. R 
231; 59 N. 8. R. 3AN. 

45 XV. 
resident foreigner.}—Held: Code of 
Civil Procedure, 8s. 21, applied only to 
cta. which are shbjent ‘to the provisions 
of the Code, & does not apply to a sult 
instituted in a British Indian ct. against 
& non-resident foreigner on o cause of 
action which arose wholly outside 
British territory, &, therefore, the 
decree passed in this case must be set 
aside as being without jurisdiction.— 
aaa v. Ram NARAIN (1928), 

e (p. 105) i. * 

MoLea & Co. »v. Kaine (1 Gaia 1 1 Nea 
L. R. 105.—NFLD 

e (p. 105) fi. ———. }—- MORRIS 0. 
CAMERON (1862), 12 12 CG. P. 423.—CAN, 

6 av 105) iii. eT ear Tce G 


of Bhp iv. ———.}+CANADIAN 
hae : Mancuson (1917), 51 




















a . 108) ss on —— Whether 
may abandon part of claim. }— 


a 


Lip 105) vi. —— ——— Application 
to mining Helene ion. }—County Courts 
ct, s. 34, which provides inter alia 
that, if in any orion se of tort pltf. shail 
claim over $250, & deft. objects to the 
action being tried ts the county ot. & 
gives security for trial in the Supreme 
the proceedings in the county ct. 
shall be stayed, applies to proceedings 
in the county ct. under its mining juris- 
diction.—MUMHEAD v. SPRUCE CREEK 
POWER Co., LTD. eee , 2M. M. Cas. 





155; 11 B. CG. RI 

© (p. 105) vil. Amount 
ascertained by act of parties. .}—Deft. 
employed plitfs. as his kersa to sell 


on his account 200 shares of stock at 
a named price, pitfs. un dertaking that, 
in the event of loss, deft.’s lability 


should not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 & interest :— : the amount 


y 
the act of the parties within County 
Courta Act, R. S. O. 1897, c. 55, 8. 23, 
«, therefore, recoverable in a county ct. 
—THOMPSON ~®. PEARSON (1899). 18 
P, hip 420. Ney oe 


an action brought b byt he lfega 
ae devisee and, to recaver: a legacy 
$5 charged on the land, as jnvorvine 
table relief in res of a matter 
under $200. The subject-matter in- 
volved in such an action is the amount 
of the legacy & not the value of the 
land.—RUSTIN v. BRADLEY (1896), 28 
O. R. 119.—CAN. 


f (p. 105) i. ~————-,] CURRIE v. 
NicHOLON (1925), 58 N. 8. R. 234.— 

f (p. 105) il. ——~ Whether amount 
ligu 


f -}-—WALL- 
BRIDGE v. BROWN (1859), 18 U. O. R. 
rer 
f (p. 1 iti, ——— ———.}+—- WaTso 
cS 1881), 6 A. R.  R. 559 CAN. 
f (p. 105) iv. ———- ——-—-. }— BROWN v0. 
Hose 1800) 14 P. R. 3.—CAN. 
{(p. 105) v ——~,.}-—OSTROM ¥, 
BENJAMIN C1894), 21 A. R. 467.—CAN., 
£ (p. 105) v PSP phe ANS ¥. 


Cases 66 --172. 


66. 


Add, Annotation :—Generally, Refd. Re Po 
er Knitting Mills Trade Mk., [1929] 1 
9 


72. Add. Annotation :—Consd. Re Coletta (1931), 
146 L. T. 180. 

74. Add. Annotation :—Refd. Ow] Mill Oo. (1920) 
v. Croft, Elliott v. Duchess Mill (1926), 95 
L. J. K. B. 635. 

137a. ——.]— LEADER v, MoxoN (1773), 2 Wm. Bl. 


924; 3 Wils. 461; 95 BE. R. 1157. 


142. Add. Ausiolations :—Apld. Witham Outfall 


143a. 


147, 


148, 


me AP 


appeal] lies ‘‘ where the sum in dispute 


Board v. Boston Corpn. (1926), 136 L. 'T. 756. 
Refd. Musical Performers’ Protection Assocn., 
Ltd. v. British International Pictures, Ltd. 
(1930), 46 T. L. R. 485. 


-|—Where an issue arises upon the 
proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (HAMILTON, J.).— 
A.-G. v. BopEN, [1912] 1 K. B. 639; 81 L. J. 
K. B. 704; 105 L. T. 247. 


Add. Annotations :—Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. R. 485. Consd. Ruislip-Northwood 
Urban District Council v. Lee (1931), 145 





L. T. 208. Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Whitney v. I. BR. 
Comrs. (1925), 42 T. L. R. 58; Wigg v. 


a -G. of Irish Free State (1927), 96 L. J. P.C. 
Add. Annotation :—Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 


06) i. ———- —— Right of appeal.) 
Division Courts A Act os {oR an 


149. 


150. 


170. 


172. 


the county ct. judge or justices should 
not continue the trial— Ez p. TOWER 


(1889), 28 N. B. R. 159.—CAN. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


rae Pictures, Lid. (1980), 46 T. L. R. 


Add. Annotations :—Apld. Hallen v. Spaeth, 
{1923} A.'C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1925), 1838 L. T. 774. Apld. 
Cay Irvine v. Board of Trade, [1927] 

B. 269. Refd. Board of Trade v. Oayzer, 
Irvine, [1927] A. C. 610; Gowar v. ‘Hales 
(1927), 96 L. J. K. B. 1088; Wales v»v. 
Iron Trades Employers’ Assocn. (1928), 21 
B. W. 0. 0. 316; n v. Hyman, Hughes 
v. Hughes, [1929] - 1; Sturley v. Powell, 
[1930] 1 K. B. 677. 


Add. Citations :—-15 Asp M. L. C. 566; 
affg. 8S. C. sub nom. Dreyrus & Co. »v. 
ATLANTIC SHIPPING & TRADING Co. (1921), 
37 T. L. R. 417, C. A. 


Add. Annotations :—As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 
797. Refd. Pinnock v. Lewis & Peat, {1923} 
1 K. B. 690. As to (2) Refd. Reed v. Page & 
Bast, [1927] 1 K. B. 748; Cosmopolitan 
Shipping Co. (Inc.) v. H atton & Cookson, 
Ltd. (Liverpool) (1929), 143° L. T. 296. 


Add. Annotations :—Refd. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P, 88; Hunter v. Stad- 
tische Hochseefischerei Gemeinniitzige Gesell- 
schaft (1925). 183 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 358. 


Add. Annotation :—Refd. Duff Development 
ao. v. Kelantan Government, [1924] A. C. 
9 


ment tbat deft. Ro co releesys ete., 
drove said horse, etc., that the horse 
was killed, etc., ia a plaint in contract 








oe $100, hottie of costa.” 63 I. May get aside jude —For & not in tort, & therefore within the 
in algputy atthe ime of tg avvetly etter od ESSER Go Cn, tes, at), 8 ac SacaKe AO 
RBROQUETTE ; an. , ‘ — 
panes ae : a8 de ct. “eee Haan Cas art =0 -J——Pltf. sued in a 
$47.15, part of pitf.’s claim, disputed sk. In Eidos Power of district atvision asa for $9 eee Cee ionare 
the balance counterclaimed for  court.|-—-ROsE |». as LKE VILLAGE, prininines cf b i rf the ta ft. lowed 
$103.55, & the judge in the division gd 1D. L. R. 190; [1026] 1 the h tab work d tle tie took 
et. allowed pltf. the disputed portion W. R. 85; 20 Sask. L. R. 259.— dick: by which bie death wannocasioned: 
of his claim, & yaaa ceatlower the ° —FHel : this was an action for breach 


counterclaim ft. sp pee ee 
nerally : :-—Held : san assuming that 
eft. could not counterclaim for more 

than $100, the amount in dispute on 

nas ‘Spee! exceeded $1060, tho ap sat 

AMPBELL U. McGREGOR, {1 

: ~L. R.70; 610.L. R nage CAN 

k (p. 


106) i. May not sidetlatn 
counterclaim—Amounting to action for 
specific performance.}—A counterclaim 
by a venaor for the moneys alleged 
to be due under an agreoment for the 
sale of land being in reality an action 
ea specific performance is beyond the 
ction of the district ct.— 
SORREE v. Pe & Seer y waka (Sask.), 


1928 L. 5055 (1928] 2 
WP wt f. 482“oay ; 


cled tlems.)— 
Rab v. WEDGE rite 29 U. C. RK. 


456.—CAN. 

b (p. 197) 1 -}~Where in matters 
of tort re ating to personal chattels, 
title to land is brought in question, 
though incidentally, the ct. has no 
jurisdiction.—TRAINOR v, HOLCOMBE 


(1850), 7 U. C. R. 548.—CAN. 
e (p. 107) i. 
ae 











Exceptions to rule— 
on. vf Pra celianid wae! 

CQUAID ¥v PER 

(BBS, rl O. R. se —CAN. vee 





(p. 107) ff 
Ejectrnont Act (Consol. tat. ¢ Cc. eer 
9. 22), is not applicable to a case where 
the title to the land is brought in 
question. If, such a case, the 
question of title is bona fide raised, 


sl. Action for rescission—Agreement 
or ae of land—Cannot be paletaied 
~unty  court.}—RicHARDS'  v. 
ROTTTER eee 28 W.L. R. 553; 18 
D. L. R. 508 ; 6 W. W. R. 1123; 24 
Man. L. R. 473. CAN, 


sm. Action for per. 

Agreement for sa 

be entertained .}- 

noe SINGLETON, [1921] 2 W. W. R. 
; 14 Sask. L. R. 195.—CAN, 


on: Application under Vendors & 
Purchasers Act—Oannot be enterlained 
(to local j Be be Be ek & tent 


amendment of 
istry 
urte- 

“ero 


8 
“aes alin £5 of [oe 
Act, R. O., 1897 (c. 136)— 
diction of county court other peste 
of county in which land ov as 
McDONALD a LISTOWEL (1903), 


iL. T. 8 5 -R. 556; 20. W 
1000.—CAN. 


st. Local masters—Jurisdict 
Le ORCH v. OLSON com) i927] 3 


aa R. 780. —O 
To oe afadg bade of 
ion, |} -Haseg LIN ¥. 8 (Sag aa 
cag 4 D. Pe ni HOTS 1927] 3 


8x. poi ae breach of contract— 
Neglect in using horee.}—A plaint in a 
ra ct. ¢ g that deft. hired 
of pitt. a horse, etc., to go from A. to 
B. & back, & to take good care 
of the same as bailee, with an aver- 


8 


a 
W.R. 





of contract in not beg) Pe proper care 
of the horse, & that the division ct. had 
jurisdiction.—O’BRIEn v. [IRVING (1878), 
7 P. R. 308.—CAN. 

sz. Right to order writ or process out- 
side jurisdiction.)—Since the 
of Judicature Act, 1909, eas 
Cts. Act, 11 Geo. 5, 1921 (N. B.), c. 3, 
a. 71, 8 ‘county ct. judge can ander a 
writ or process outside the jurisdiction. 
—SMITH v. GORDON (1927), 53 N. B. Kt. 
316.—CAN. 


PART IV. SECT. 9. SUB-SECT. 1 


187 x. —The Minister of 
Pensions & Nat onal Health, under 
sect. 30 (8) of 18-19 Geo. 5, c. 38, 
teferred to this ct. a dispute as to the 
jurisdiction of the Appeal Board to 
render a_ certain ju ont :—Held : 
the jurisdiction of a ct. of record, when 
it has once obtained, cannot be ousted 
by any forced interpretation, & the 
jortediction of this ct. to proceed with 
the es rere was not taken 
away 20-21 5, G. 85.—~Re 
he ile 1931] Ex. se R. 12.—CAN. 


or oe SECT. 10, SUB-SECT. 1.—A. 
The conse or 

roquert, of ft the part part es concerned does 
ower the Sup rreme Ct. tn ite 
equitable aap napoes o entertain a suit 
ie he the | coveriuinarion § of pure 


g™RE CO.. Lh, ist), Be "38 





260a. 


277a. 


185. Add. eine :—Folld. zene v. Hales, 


[1925] 1 K. B. 673. 


199. Add. Annotation :—Refd. Hunter v. 


Vol. XVI.—Courts. Cases 185—390. 


Stad- 
tische Hochseefischerei Gesellschaft, [1925] 
2K. B. 4983. 


Part VI.—Right of Public to Admission. 





(save in a few exceptional cases) has no 
discretion whether he will sit in private or in 
public (LAWRENCE, L.J.).—HEARTS OF OAK 
ASSURANCE Co., Irp. v. A.-G., [1931] 2 Ch. 
370; 100 L. J. ‘Ch. 340 ; 145 L. T. 662 ; 47 
T. L. R. 579; 75 Sol. Jo. 615, C. A.: reved. 
on other grounds, [1932] A. C. 892, H. L. 


276. Add. Annotations :—Folld. Re A. B.'s Petn. 


(1927), 97 L. J. P. 104. Consd. Greenway v. 
A.-G,. (1927), 44 T. L. R. 124; Hearts of Oak 
peatence Co. v. A.-G. (1931), 47 T. L. R. 
7 
-.]—In cross suits for divorce the case 
for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 
case to be heard in camerd.—MoosBRUGGER 
v. MOOSBRUGGER, MOOSBRUGGER v. Moos- 
oc & MARTIN (1913), 29 T. L. R. 
5 


280a. In proceedings under Legitimacy Act, 1926 


(c.60).1—A petition filed under the above 
Act for the leyitimation of a person who was 
born illegitimate, but whose parents were 
married subsequently to his birth, is not 


289a. 


.}—A judge of a ct. of justice in England 285a. To inquiry under Industrial Assurance Act, 


1923 (c. 8), s. 17.}—An inspector appointed 
by the Industrial Assurance Comr. under 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into & reporting 
on the affairs of an industrial assurance co. 
is not entitled to conduct the inspection in 
public, but this shall not prevent him from 
admitting from time to time any persons the 
presence of whom is reasonably necessary to 
enable him to carry out his duty under the 
statute; & he is not entitled to make public 
the information gained by him in the course 
of such examination or of the exercise of the 
powers conferred upon him by the said sub- 
sect. & by Friendly Societies Act, 1896 
(c. 25), s. 76 (5), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report on the affairs of the co. & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination.—HEARTs OF OAK ASSURANCE 
Co., Lrp. v. A.-G., [19382] A. C. 392; 101 
I. J. Ch. 1773; 147 L. T. 41; 48 T. I. R. 
296; 76 Sol. Jo. 217, H. L. 


Includes justices hearing ex parte 
application for to eee v. PRESS 
Assocn., [1898] 1 Q. B. 65; 62 L. J. Q. B. 


a proceeding which entitles 
hearing in camerd.—Re A. 
(1927), 97 L. J. P. 1043 sub nom. Re C. D.’s 

PETITION, 138 L. T. 208; sub nom. GREENWAY gnno 
v..A.-G., 44 T. L. BR. 124: 71 Sol. Jo. 882. 


ctitioner to a 
.s PETITION 


C. A. 
(1931), 47 T. L. 


152; 67 L. T. 515; 57 J. P. 247; 41 W. R. 
17; 9T. L. R. 6; 37 Sol. Jo. 83 4 BR. 95, 


tation Sh pears of Oak Assurance Co. v. A.-G. 


Part Vil.—Classification of Courts. 


292. Add. Annotation :——Consd. R. vw. 
Criminal Court JJ., Ha p. L. C. 


2 K. B. 43. 


293. Add. Annotation :—Consd. R. v. 
Criminal Court JJ., Ea p. L. 


K. B. 48. 


Central 
C., [1925] 


Central 
C. C., [1925] 2 


302a. Justices.}—ANON. (1523), Y. B. 14 Hen. 8 
fo. 16, pl. 3. 
d. Becton y oe (1596), Cro. Eliz. 466 ; 


Annotations :—Ret 
Marshalsea Case (1618), 1 . Rep. 68b; 
Sa rt a & Bing. Mae 


Butt v. Conant 
* Howard v. Gossett (1845), 


Part 1X.—Court of Lord High Steward. 


$20. After this case for ‘‘ See, also, PARLIAMENT,” read ‘‘ See, also, CRIMINAL LAw, Vol. XIV., pp. 125, 


PART IV. SECT. 10, SUB-SECT. 1.—B. 


sa. Effect of acquiesrenre—Accused 
preacni but ae tae toulaare represented 
——-Objectims bs ie .}——At the hearing 
of a eon charging an offence 
under Customs Acts, deft. was present, 
but waa not. professionally represented. 
No preliminary objectiona to the jnris- 
diction of the district justice were made 
by her, but certain objections were 
made by the district Justice himself :-— 
Held: there bad not been any waiver 
of such objection by deft.—A.-G. v. 
HEALY, (1928) I. R. 460.—IR. 


PART IV. SECT. 12. 


' gb. Olaim reduced below amount con- 
ferring jurisdiction—~Claim diemissed.] 


126, Nos. 965-985.” 


—In an action by pltf., a frp arenas 
recover @ balance of w ed e 
be due to him, the evi ney showed 
auat with respect to two months’ 
part of the time claimed for, 
had received an amount which 
Lda: Lis claim below the jurisdiction 
of the ct.. &, as to the balance of the 
time claimed "tor, pitt. had forfeited his 
claim to wages by desertion :—Held: 
Itf.'s tiainy We te dismissed with costs,— 
Fonses x pW aseUN (1928), 60 N. 8. R. 


PART VI. 


259 1. General rule.]—A criminal] trial 
must be conducted in open ct. except 
where justice cannot be secured other- 
wise than by ordering the ct. to be 


9 


cleared.—R. v. HAMILTON ey 30 
ype cae 47 N.S. W. W.N. 


PART VII. SECT. 3, SUB-SECT., 1. 

sd. Board of Valuation & Revision 
—Under Winnin PGuantan,” Be 8. 341. r— 
Re WINNIPEG com: 
MUNITY OF SISTERS cone 
NAMES OF Jnsua & Many, [ ae 3 
= tas R. 258 3 68 pase bale 

aed ate fae 


Courts Act, 1926. oerhe lonal ct. con- 
tinued by Local Cts. Act 26, s. 6, 
ia the ct. of record, not the officers or 
instrumentalities by whom the juris- 
diction was formerly exercised.-~ 

MBTROPOLITAN ABATTOIRS BOARD 2. 
ScHOLE, [1927] 8. A. 8S. R. 444.—AUS. 


Cases 329-—458a. 


EnGLisH AND Emprre Diagest SUPPLEMENT, 


Part X.—The Judicial Committee of the Privy Council. 


329. Add. Annotation :—-Refd. R. v. North, Ez p. 
Oakey (1926), 43 T. L. R. 60. 

339. Add. Annofation :—Apprvd. Campbell  v. 
Pollak, [1927] A. C. 732. 

341. Add. Annotation :—Refd. Campbell v. Pollak, 
(1927] A. C. 732. 

342. Add. Annotation :—Consd. Campbell v. Pollak, 
{1927} A. C. 732. 

344. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 96 L. J. K. B. 1093. 

345. Add. Annotation :—Refd. Campbell v. Pollak, 
{[1927] A. CO. 782. 

348a. Interlocutory order.]|—As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee.— 
Bevoy KRISHNA MUKHERJIR v. SATISH 
CHANDRA Giri (1927), 55 L. R. Ind. App. 131. 


850. Add. Annotation :—Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418. 

352a. Affidavit of service of notice of intended 
application—Necessity for lodging—dJudicial 
Committee Rules, 1925, r. 4.}—PRACTICE 
Notes, [1925] W. N. 164, P. C. 


373. Add. Citations :—sub nom. Ez p. KENSING- 
TON, 15 Moo. P. C. C. 209; 15 E. R. 473. 
——— When further security ordered. ]— 

CORPORATION AGENCIES, Lrp. v. HomE 

BANK OF CANADA, [1926] W. N. 58, P. C. 
403a. -J—In a suit claiming property by 
adoption, one of defts. denied the alleged 
adoption & claimed widow's maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal :—Held: 


388a. 








PART X. SECT. 1. 


Advvsers of Crown. }—The Judicial Com- 
mittee sit in the capacity of judges; @ 


in full Privy Council, so that proceed- 
ings before the Committee are in sub- 
stance strictly judicial. The Judicial 
Committee is not an English body in 
any exclusive sense: it is not a body 4P 
with any location. The Sovereign is 
everywhere throughout the Empire in 
the contemplation of the law. e may 
as woll sit {n Dublin, or at Ottawa or 
in South Africa, or {n Australia, or in 
Indja, as in London, & it fs only for 
convenience & because the members of 
the Privy Council are conveniently in 
London that the Judicial Committee 
do_ sit there.—HvuLL v. M‘KENNA, 
*“ FREEMAN’S JOURNAL” vo. FERN- 
ra pa & TRAESLIBERS, [1926] I. R. 


order within 


app 


whe 


PART X. SECT. 2, SUB-SECT. 8. 


848 ii. ——-.}—A question of pro- 
cedure is not one upon which an appeal 
to the Pri Council be enter- 
tained.—A.-G. FOR ONTARIO v. DALY, 
aie A. C. 1011; 94L.J. P.C.21; 132 

e T. 210; 40 T. L. R. 814.—CAN. 

af. Maintenance granted to wife—No 
misrarriage in method of computing.}— 
The Judicial Committee is extremely 
reluctant to interfere with the amount, 
of a decree for maintenance unless there 
has been some miscarriage in*the way 
the amount has been arrived at.— 
EKRADESHWARI BAHUASIN tv, Homk- 
SHWAR SINGH (1929), 56 L. R. Ind. 
App. 182.—~IND. 


would be refused 


the ap 
matter is n 


PART X. SECT. 8, SUB-SECT. 1.— 
321 i. Status of Judicial Committee— A. (0). 
sg. Time occupied in prosecuting 
pplication for fey ES asa “4 
their report ts acted on by the Sovere escribed period.) — Applt. owe 
2 y pre ecreteien fy. aad the time occlcied Gr the 
prosecution in good faith of an applica- 
tion for review to the period prescribed D. L. R. 
for Abate pled a penn for pero to CAN. 
peal.— IMAN ItUSTOMJI HTA RR pe een, pee 
v. HasHAM ISMAYAL VALAD Haji oo ee Sree 
ee (1924), 1. L. R. 49 Bom, 149. 


PART X. SECT. 8, SUB-SECT. 1.—B. 


371 iii, ———.}—An order directing 
& new trial is not a final judgment or 
Order in Council of 
Jan. 17, 1910, r. 2, & there is conse- 
quently no jurisdiction to grant leave 
to eal therefrom to th 
IR Council.—Biaoxk & Waurtre Cass, LTD. 
° vw. ANSON, {1928} N. Z. L. R. 613.—N.Z. 
sh. Point actiled by 
— Where their Lords 
Counci] have clear] 
which {fs applicable 
facts, leave to appeal 
in Counctl wonder such c 
tv. Ma THRE N oa ee PR 
. ’ U ’ s a oe oY 
271.—~IND. 


a). a Vieal Ag an to grant 


ton ng 
before appeal can be heard.}—The ct. 
will not grant leave to appeal to the 
Privy Council from a decision refusing 
a writ of habeas ed er 
period of detention will have ex 
‘ore 


so 
® 


of general or public 


special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — ANNAPURNABAI v. RUPFRAO 
(1924), L. R. 51 Ind. App. 319, P. C. 


427a. ——— Immaterial documents—Ineclusion dis- 
approved.|—Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It does not follow that 
because unnecessary documents have been 
rinted in India they should be included in 
he books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
ONATON PAL v. GALSTAUN (1927), 64 

L. R. Ind. App. 118; 43 T. L. R. 224, P. C, 


458a. ———- —-— Of some respondents—Practice 
where parties numerous.]—In an appcal in 
which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them & the consequent substitution 
& revivor proceedings in compliance with the 
rules, & further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered & directed (1) that the appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Council bringing them 
upon the record; & (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 


importance.—-HAZLETT v. BUTTIMORE 
(No. 2), {1931] N. 4. L. R. 32.—N.Z. 


PART X. SECT. 3, SUB-SECT. 1.—C. 

379 lia. ——— ———-.}-- BATTLE CREEK 
TOASTED CORN FLAKE Co. v. KELLOGG 
TOASTED CORN FLAKE Co., [1924] 2 
1238; 640. L. R. 629.— 


A can, under Civil Procedure Code (Act V. 
of 1908), 1908, Ord. 45, r. 17, read with 
Privy Council Rules, 1920, r. 9, enlarge 
the time for furnishing security & 
making the deposit, beyond the period 
prescri by Ord. 45, r. 7.-—NILKANTH 
BALWANT NATU v. SHRI SATCHIDANAND 
Vipva NARSINHA BHARATI (1927), 
I. L. R. 51 Bom. 430.— IND. 

390 i. Form of securtty.}—An 
order to furnish security for coste of 
reap. in an appeal to the Privy Council 
in a form other than cash or Govt, 
Bonds can be made only at the time 





e Privy 


bn of ie Pace of granting the certificate & not after- 
iat down the law Wards.—ARUNACHALA Naipu v. BAaLa- 
a particular setof KRISHNA & Oo. (1924), 1. L. R. 48 Mad. 
His Majesty 559.——IND,. 
ircumsta 


ae PART X. SECT. 8, SUB-SECT. 5. 
4473. When allowed—Suitis involving 


same ion.}—Actions brought by 
habeas pitt. st three cos. were based on 
separate contracta, preceely similar 
in form. On an appeal to the Privy 


Council], application was made to the 
Ct. of Appeal (B.C.) to consolidate the 
appeals. Application refused.—-VaNn 

EMELRYCOK v. NEW WHRSTMINSTER 
CONSTRUCTION & ENGINEERING Co. 


where the 


n be heard & the 


10 


at the hearing of the appeal.—-Zaunip Husain 
v. MonamMaD IsmarL (1929), 57 L. R. Ind. 
op. 94, P. O. 
483a. Form of case—Necessity for signature of 
one of counsel appearing at hearing.|—MoNn- 
TREAL Liast, HEaT & Powee Co. v. Mon- 
TREAL (Ciry) (1924), 68 Sol. Jo. 419, P. O. 


dd. Annotations :-—Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155; Green v. 
Weatherill, [1929] 2 Ch. 213. 
493a. For bail—Application to High Court.}]— 

SUTTON v. R., [1982] W. N. 272; 74 L. Jo. 440. 
«}——-The Code of Civil Procedure does 
not restrict the power of the Judicial Com- 
mittee to admit evidence rejected by the 
High Ct.—ParsoTm v. Lan Mowuar (1931), 
58 L. R. Ind. App. 254, P. C. 
518a. Official translation.}—The practice of the 
Judicial Committee is to accept an official 
translation.—RAJENDRA PRASAD BOSE uv. 
GopaL PrRasaD SEN. (1980), 57 L. R. Ind. 
App. 296, P. C. 


——.}—The Judicial Committee does not 
sit as a ct. of criminal appeal. It will not 
interfere with a criminal sentence unless there 
ae been something so irregular or so out- 

a hea as to shock the very basis of justice. 
ACTICE Nore (1932), 48 T. L. R. 300; 
sub nom. MOHINDAR SINGH v. KING EMPEROR, 
59 L. R. Ind. App. 23838, P. C. 


535a. ---It is no part of the functions of 
the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. —HURNANDRAI FULCHAND v. PRAGDAS 
BUDHSEN, Ex p. PRAGDAS BUDHSEN (1924), 
L. R. 52 Ind. App. 118. 


546a. —— -}~It is only in very ex- 


486. 


508a. 





5632a, ——. 











ceptional circumstances that an issue dropped | 
in the intermediate ct. of appeal can be | 


Vol. XVi.—Courts. Cases 453a—585a. 


revived pen appeal to the Privy coun — 
AHAMATH SaAnivrra Umma, [1931] A 
799 ; 100 L. J.P. 0. 211; MS LT 620, PC. 


548a. ——-.]—Where it is sought to raise a point 
of law for the first time before a ct. of last 
resort the ct. may exercise a discretion not 
to entertain the point when it would involve 
the consideration of matters of fact with 
which the cts. below were in a more advan- 
tageous position to deal & with which they 
have in fact dealt.— Moo La (M. E.) Sons, Lirp. 
(OFFICIAL LIQUIDATOR OF) v. BURJORJEE 
(1932), 48 T. L. R. 279; 76Sol. Jo. 185, P. C. 


Add. Annotations :—Refd. Bell v. Lever Bros., 
Ltd., [1932] A. C. 161. Consd. Moolla (M. E.) 
Sons, Ltd. (Official Liquidator) v. Burjorjee 
(P. BR.) (1982), 48 T. L. R. 279. 

Add. Annotation: — Consd. Chesebrough 
Manufacturing Co., Consolidated v. Kudhoos 
(1929), 47 R. P. ©. 25. 


578a. ——— -] — Applt. obtained leave to 
appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ar ismissed it, upon a prea 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice :—Held : 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances.— 
Kojo Pon v. ATTA Fua, [1927] A. O. 693; 96 
L. J. P. 0.121; 1870. 7, 706, P. C. 
-}—A Chinese resident in Penang 
executed a deed settling a fund upon his 
‘** sons & grandsons ’’ equally. Applt. having 
claimed that his father, T., was a “son” of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
ason by a ‘‘t’sip,’’ or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 


551. 


555. 





585a. 





PART X. SECT. 3, SUB-SECT. 9.—A. 
487 iv. -}--The operation of a 
judgment restraini defts. from selling 
ce goods under certain trade 
names is not stayed pending an appeal 
of dofta., to the Privy Council, although 
una Pri Pt ee Appeals Act, 19f4, 
upon the perfcct. of 
as aby defte., execution shall be 
stayed "in the original cause.— BATTLE 
oe TOASTED CORN FLAKE Co. »v. 
KELLOGG Toasted Corn FLAKE Co. 
(1924), 65 O. L. R. 127.—CAN, 


PART x. SECT. 3, SUB-SECT. 10.—B., 
sk. Documents not produced at 
igee }—The Judicial Committee has 
unrestricted power to adinit documents 
where sufficient ground fs shown for 
their not having n produced at the 
initial stage of the litigation. ~—JNDRA- 
ge PRATAP SAH! 0. a aH (1923), 


PART X., eae 8, SUB-SECT. 10.— 


$24 by To assess po skal el 
on agent 


merutt.}-— 
rmsque Vv. TRUGHON, {1980} 1 
be L. Kt. 705, P. C.—GAN. 





om i. To order new trial.}—Where the 
trial judge after reserving judgment 
decided the case in deft.’s favour on 
an issue or plea that , not, Se ee 
out the proce gee 
tried, & on appeal the. Ct. of A peal 
amended tho record in favour of defts. 
& dismissed pitt. ts appeal on the point 
discovered ig trial judge, but nS 
opportunity ad "heen given pltfs. 
the matters involved aa 
ee new basis which the amendment 
catablished, the Judi romittec 
ec anew trial.—Lvict AMBROSINI, 
v. BakARE TiNKO, [1980] 1 
W. Xv. R. 68.—CAN. 


PART X. aaah a eee 10.— 





586 v | 
will only deal with the original issues 
rai.od at the trial, & cannot consider 
new pleadings & the issues raised 
therein.—BRown oases eet : 
Dy be 545: “alia. 6 9D.L. R1 
55 N. 8. R. 4 0.—CAN. 


A obee vi. -—— saa new contention, 
involves an amendment of the 

Plaine, cannot be entertained. — 
AR MAHTON v. AMBIKA PRa8AD 


ll 


TIWARI (1925), I. L. R, 47 All. 459.— 
IND. 


536 vii. ——-.}+—The Privy Council 
declined to entertain an argument 
which had not been presented tu, or 
sifted by, the cts. in India, especially 
as the subject to be decided concerned 
the diversified & complicated law of 
India as to tenure of land.— SECRETARY 
OF STATE FOR INDIA IN COUNCIL »v. 
Rasa JYOT! PRASHAD SINGH (1926), 53 
L. R. Ind. App. 100.— IND. 

536 viii. .}——Where a question 
whether minor members of a family 
were bound by a decreo ip a former suit 
brought by the managing er et has 
been abandoned in the High Ct., it 
cannot be raised before the. Judicial 
Comnittee, as the question is one of 
mixed law & fact.-——LINGANGOWDA ». 
BaSaNGOwpa (1927), 54 L. R. Ind. 
App. 122.—IND. 


PART X. sea * eres 10.— 


sm. Xffect of order—Case remitted ‘' to 
the jury.” for assessment of damagea— 
Not order for assessment by original 
ee v. WING ar [1996] 1 

D. L. R. 678; 37 B. O. R. 81.—CAN, 





Cases 5685a—701a. 


the lower ct. that a Christian woman could 
not be a ‘‘t’sip’”’ required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions: (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union.— 
Kuoo Hoo Leona v. KHOO HEAN KWEE, 
[1926] A. C. 629; 06 L. J. P. C. 04; 135 
L. T. 170, P. C. 


§92a, ——— ——.]—-CHEESEBROUGH MANUFACTUR- 





Ina Co. v. KUDHOOS (1929), 46 T. L. R. 95; 
47 R. P. C. 25, P. C. 
599a. ———.]—Where, on an _ application 


made ez parte, special leave to appeal had 
been granted on the ground that there was 
a right of appeal under Code of Civil Pro- 
cedure, 1908, s. 110, but it appeared at the 
hearing that applts. had not that right, the 
Board dismissed the appeal as incompetent, 
resps. having given due notice of the objec- 
tion.—MUKHLAL SINGH v. KisHUNI SINGH 
(1980), 57 L. R. Ind. App. 279, P. C. 


609. Add. Citation :—128 L. T. 10. 


611a. Matter of terms.|—In default of evidence 

the Judicia] Committee will accept the 

decision of the local ct. as to what terms are 

press in a particular case, that ct. being 

etter informed on the subject than the Board 

can be.—SUNDER MULL v. Satya KINDER 
SAHANA (1927), 55 L. R. Ind. App. 85. 


653. Add. Annotation -—Refd. Robins v. Nationa) 
Trust Co., [1927] A. C. 515. 


653a. ———- Applicable to appeals from every court 
in Empire.|—Rosins v. NATIONAL TRusT Co., 
{1927} A. 0. 515; 96 L. J. P. O. 84; 187 
L. a 1; 43 T. L. R. 243; 71 Sol. Jo. 158, 


Annotation :-—Consd, Pope ye aay Corpn. v. Spanish liver 
Pulp & Paper Mills, [1929] A. C. 269. 


653b. -}~Held: it would be a procedure 
contrary to the practice of the Privy Council 

to permit an appeal to succeed where a find- 

ing dependent upon a definite fact was agreed 

by a Ct. of Appeal, & applt.’s claim could 

be defeated on other grounds. The appeal 

was dismissed with costs.—GRoaT v. HypRo- 





PART X. SECT. 3, SUB-SECT. 10.— 
D. (a). 


607 i. Matter of discretion—RHrercised 
by Indian courts.}-——-The Judicial Com- 
mittee is extremely reluctant to inter- 
fere with the amount of a decree for 
maintenance unless there has boen 
some miscarriage in the way the amount 
has been arrived at.—EKRADKSHWARI 





650 viii. 


them.—LAING v. TOBONTO 
‘TRUSTS CoRPN., [1934] 4 D. L. R. 1138. 
—CAN. 


650 vil. ———.]}—MONTREAL TRANS- 
PORTATION Oo., LTD. v. R., [1926] 2 
D. L. R. 862.—CAN 
-+—When in a suit to 
set aside a sale for arrea 
both cts. in India have found that there 


ENGLISH AND Emeprre Dicest SUPPLEMENT. 


ELECTRIC POWER COMMISSION OF ONTARIO 
(1929), 47 R. P.C.1,P.C. 

668a. Separation of joint Hindu family.}— Whether a 
member of a joint Hindu family has affected a 
separation is a question of fact, & the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 


are supported by evidence.—BAL KRISHNA 
, a - SHNA (1931), 58 L. R. Ind. App. 
20, P. C. 


676. Add. Annatation :—Refd. Robins v. National 
Trust Co., [1927] A. O. 515. 

685. Add Annotation :—Generally, Consd. Re Trans- 
ferred Civil Servants (Ireland) Compensation, 
{1929] A. OC. 242. 

-}—The Judicial Committee of the 

Privy Council has jurisdiction to recommend 

the alteration of a former Order in Council 

on the ground that, by inadvertence, it did 

not give effect to the intention of the Board 

as expressed in their judgment. — Ral 

JATINDRA NATH CHOWDHURY v. UDAY 

Kumar Das (1931), 47 T. L. R. 274; 58 

L. R. Ind. App. 141, P. C. 

Add. Annotation :—Consd. Ke Transferred 

Civil Servants (Ireland) Compensation, [1929] 

A. C. 242. 

690a. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690b. ———-.]—-There is no inherent incompetency 
in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very ex- 
ceptional circumstances.—Re TRANSFERRED 
CIVIL SERVANTS (IRELAND) COMPENSATION, 
[1929] A. O. 242; sub nom. Re Irisu Civin 
Servants, 98 L. J. P. C. 39; 140 L. T. 254 ; 
sub nom. Re ARTICLE X. OF ARTICLES OF 
AGREEMENT FOR TREATY BETWEEN GREAT 
BRITAIN & IRELAND, 45 T. L. R. 67, P. C. 

-]—Where there has been 

unexplained delay in proceedings a successful 

applt. to the Privy Council may be refused 
costs.—LouIs DrEyFus & Co. v. ARUNA- 

Sra he (1931), 58 L. R. Ind. App. 

1, PC. 


685a. 








690. 


701a. 











PART K, SECT. 3, SUB-SECT. 11. 

ti. Against legal representatives 
of reapondenis. |—Where some of resps. 
in the appeal before the Privy Council 
were dead, & their legal representa- 
tative had not been brought on the 
record when the appeal was heard & 
judgment delivered b the Privy 
Council:—Held; the decree against 


GENERAL 





rs of revenue 


BAHUASIN v. HOMESHWAR SINGH (1929), them was not a nullity under Judicial . 
66 L. R. Ind. App. 182-—IND. Fe oe tee a reaction me <3 Committee Act, 1833, 8. 23.—K ALY ANI 
concurrent find! will not interfere PILLAI v. THIRUVENKADABWAMI AY- 
PART X. SECT. 8, SUB-SECT. 10.— —Sithough the findings depend upon the YANGAR (1924), I. L. R. 47 Mad. 618. 
D. (b) i. meaning & effect of somewhat obscure —IND 


sn. Amount of maintenance.)—The 
Judicial Committee is extremely re- 
luctant to interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage in the 


way the amount has been arrived at.— App. 380.—IND. 


650 ix. 





SHWAR SINGH (1929), I. L. R. 8 Pat. 


840.— IND. 
PART X. SECT. 3, SUB-SECT. 10.— 
D. (b) ii. 


below have concurred in the fin 
of fact, the Judicial Committee 
ordinarily accept them & not review 





L. RR. 433 —N.Z. 


revenue records, & are based upon the 
view that the records show payments 
in advance.—NARENDRA NATH DUTTA 
v. ABDUL Hakm (1928), 55 L. H. Ind. 


EKRADESHWAR! BauNasIN ». HOME- pyong-irscriio Powmn COMMISION, 
 ] 
{1930) 1 D. L. R. 481,—CAN. 


PART X. SECT. 3, SUB-SECT. 10.— 
D. (6) 


t ii. ——— Order directing restitution. }-— 
Where an application is mado to obtain 
restitution as the necessary result of an 
order of His Majesty in Coundgil, that 
application must be taken as one to 
** enforce ’? an order in Council & will 
be governed by Art. 183, & not by the 
general Art. 181 of Indian Limitation 
Act, 1908,—SoHAN BiB v. BAWNATH 
Das (1928), I. L. R. 50 All. 767.— IND. 


PART X. SECT. 8, SUB-SECT. 13.— 
A. (a) i. 


680 i. Want v4 Fides pela aad , : 
diction of Court of Appeal over costs. }— 719 ii. ——~ Not appearing but lodging 
CLEAVE 0. McoDOoNaLp, (1927) N. Z. 


case.}—Resps., who did not appear 
but had loaged a case, allowed coste 
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Vol. XVI.—Courts. Cases 775—944. 


Part Xl—The Supreme Court of Judicature. 


775. In the cross-reference before this case for 
“‘ Judicature Acts, 1878 (c. 66) to 1902 
(c. 31) * read ‘‘ Judicature (Consolidation) 
Act, 1925 (c. 49); Administration of Justice 
Act, 1928 (c. 26). 


779. Add. Annotation :—Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 616. 


781. Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 


784. Add. Annotation :—As to (1) Refd. Campbell 
v. Pollak, [1927] A. OC. 782. 


786. Add. Annotation :—Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


789. Add. Annotation :—Refd. Earle v. Hemsworth 
R. D. O. (1928), 140 L. T. 69. 


790. Add. Annotation :—Refd. 
[1926] P. 185. 


809. Add. Annotation : — Refd. 
Tabrum (1923), 129 L. 'T. 24. 


816. To cross-reference before this case add “ Sec 

8S. C. J. (Consolidation) Act, 1925 (c. 49), 

gs. 24, 25.’’ 

For cross-reference at head of this section 

read ‘‘ See, now, S. C. J. (Consolidation) Act, 

1925 (c. 49), gs. 56 (2).”” 

For cross-reference at head of this section 

read “ See, now, S. C. J. (Consolidation) Act, 

1925 (c. 49), s. 56 (1).” 

827. For cross-reference before this case read 
‘* See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), s. 56 (3).” 
Add. Annotation :—Refd. Capron v. Capron, 
{1927} P. 248. 

831a. —— -|—When a judge adjourns a 
chambers summons into ct. under R. S. C., 
Ord. 54, r. 22, & does not direct that it is to 
be heard in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press.— 
HARDIE & LANE v. CHILTERN (1927), 96 
L. J. K. B. 773 ; 43 T. L. R. 4773; on appeal, 
[1928] 1 K. B. 668; 96 L. J. K. B. 1040; 138 
LL. 7.14, C. A. 


884a. —— -|\—HARDIE & LANE v. CHILTERN, 
No. 83la, ante. 


840a. To order amendments—-Judge trying causes 
in short cause list.|—Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 


The Fagernes, 


Rackham »v. 


819. 


820. 








et when once he has made the order giving 
eave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
—THOMAS v. ALDERTON, Lrp., [1928] 1 K. B. 
638; 97 L. J. K. B. 259; 138 L. T. 815, ©. A. 


865. Add. Annotation :- -Refd. Capron v. Capron, 
[1927] P. 243. 


889. For cross-references before this case read 
** See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), ss. 6-8.” 

891. For cross-references before this case read 
‘* See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), ss. 26-29.” 


895a. Enforcement of undertaking given to Court 
of Appeal.]—The Ct. of Appeal have juris- 
diction to deal with the enforcement of an 
undertaking given to that ct.—JONESvO v. 
EVENING STANDARD Co., LTp., AN 
UNDERTAKING BY WINGFIELDS, HALS&E & 
TRUSTRAM, [1932] 2 K. B. 340; 110 L. J. 
K. B. 447; 147 L. T. 49, C. A. 


902. Add. Annotation :- -Folld. Re Carroll (1930), 
47 T. L. R. 20. 


903a. —--- -——.]}--The Ct. of Appeal has no 
original jurisdiction in habeas corpus, & where 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeus corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person.— 
Re CARROLL, [1931] 1 K. B. 104; 100 L. J. 
K. B. 62; 144 L. T. 154; 47 T. L. R. 20; 
74 Sol. Jo. 770, C. A. 


Add. Annotation :—Apld. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 


Add. Citation :—sub nom. R. v. ILLINGWORTH, 
32 W. Rh. 451. 

After this case add ‘‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), a. 25.” 


944. Add. Annotations :—Refd. Davey v. Robinson, 
[1923] 1 K. B. 563; Shrager v. Dighton, 
(1924) 1 K. B. 274. 


915. 


919. 


up to the date of doing s0.— GaJADHAR 
ON ©. AMBIKA PRASAD .TIWARI 
(1925), qs L. R,. 47 All. 459.—IND. 


PART X. SECT. 8, SUB-SECT. 138.-— 
A (¢). 


sm. Out of sum deposited as security 
— Order for payment to solicitors.)--~ 
Solrs. in England may. in a proper 
case, obtain from the High Ct. an order 
for payment to thom of moneys 
deposited in the High Ct., as security 
for their clients’ costa of an appeal to 
the Privy Council.—BIKRAMKISHORU 
MANIKYA ?. ALT AlfatAb (1930), I. lL. RK. 
58 Calc. 1034.—IND. 


PART XI. od 2, SUB-SECT. 1.— 


o (a). 
sp. To hear creas judge of the’ 
e 


High Ct. may direc whole of a case 
which comes before him for hearing to 


be argued before the Full Ct.--~STATE 
or New SovurH Wages v. COMMON: 


PART XI. SECT. 2, SUB-SECT. 3. 


st. TJ'o rescind patent—Although 
voidabie or void at law.}-—-MARTIN v., 
KENNEDY (1850), 2 Gr. 80.—CAN. 

sw. To try validity of will—Important 
questions involved—Transfer of action 
from surrogate court.}—Where the 
validity of a will relating to both real 
& personal estate was in dispute, the 
personal property boing worth, at 
east, £2,000, & it was saworn & not 
denied that the questions to be deter- 
mined were of such importance that 
ee | could be more octually tried 
& disposed of in the ot. of chancery 
than in the surrogate ot. an order for 
removal was made.—Re Eccixs (1865), 
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1 Ch, Ch. 376.—CAN. 


PART XI. SECT. 2, SUB-SECT. 8.—A. 

sy. Local mastera— Jurisdiction of.}— 
Local masters have no authority to sit 
on the final hearing & adjudge the 
merits on applications to the summary 
jurisdiction of a judge of the K. B. 
over exors., administrators & trustees, 
no matter how such applications may 
be commenced; nor have they juris- 
diction to refer such ai eae Pe to a 
judge of the K. B. The office of a 
master or local master in Saskatchewan 
is to be distinguished from that of a 
master in England & from that of a 
county ct. judge exercising jurisdiction 
as a local judge of the Superior Ct. in 
those Provinces in which he is appointed 
a local en ae Te v. OLSON (Sask.), 
[1928] 1 D. L. R. 365; (1927] 3 W. W.R. 
780.—CAN. ‘ 


Cases 949a—1016. EncuisH aND Empire Dicest SUPPLEMENT. 


Sect. 5.—OFFICERS AND CENTRAL OFFICE 
(Vol. XVI., p. 189). 


Add the following case :— 


949a. Officer—-Right to institute sult-——Personal 
interest.]|—-It is against public policy to 


allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
ersonal intercst.—Hosanna ARATHOON 
ERAKOOSE v. SERLE (1844), 3 Moo. Ind. 
App. 829; 4 Moo. P. C. C. 459; 18 E.R. 


Part XVi.—Consular Courts. 


954. Add. Annotations :—Refd. Rudd v. Rudd, 
Senne 72; Bartlett v. Bartlett, [1925] 


956a. - To make declaration as to validity 
of divorce—Granted on grounds not authorised 
by English law.}—Resp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applit. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that ‘“‘ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred ‘‘ all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High Ct. in England” :—Held: applit. was 
entitled to the declaratory decree which she 
sought.—SAsson v. Sasson, [1924] A.C. 1007; 
044L.J.P.C.18; 182 L. T. 163, P. C. 

Annotation :—Refd. Bartlett v. Bartlett, (1925) A. C. 377. 


956b. —— To try action for damages for 
breach of contract—Breach in ae beer a 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material: ‘‘ (i) British subjects, as herein 
defined, within the limits of this Order. 
(ii) The property & all personal & proprietary 





rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.’’ Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt :—Held: the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case.—MARTIN v. Strout, [1925] A. C. 
359; 94L. J. P. C. 71; 132 L. T. 678; 41 
T. L. R. 176, P. C. 


969a. ——— Transfer of jurisdiction—Effect of 


Treaty of Peace (Turkey) Act, 1924 (c. 7).}— 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute :—Held; by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
—SEAGER v. SEAGER, []925] P. 105; 04L.7.P. 
66; 133 L. T. 319; 69 Sol. Jo. 724. 


Part XVII.—Forest Courts. 


974a. Court books—Duty of clerk to produce for inspection.]—A.-G. v. BRown (1844),2L. T. 0.8. 
424; 8J.P. 711. 


Part XXI.—Palatine Courts. 


1014a. 75 68 
(1885), 28 Sol. Jo. 682. 
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—DYKE v. STEPHENS 1016. For cross-reference after this case read 


‘* See, now, 8S. O. J. (Consolidation) Act, 1925 
(c. 49), 8. 28.” 


Vol. XVI.—Courts. Cases 1024a-—1126. 


Part XXIII|.—Borough and Local Courts of Record. 


1024a. 4. P. Penprep v. CaamBers (1591), Cro. 1058. ro the reference before this case add 
Eliz. 256 ; 78 E.R. 612. ; Liverpool Corporation Act, 1921 (c.Ixxiv), 


Annotation —Reld. Goodson v. Duffield (1612), Cro. Jac. 313. 8S. " 224- 263.”° 


Part XXV.—-Jdudicial Commissioners. 


‘1126. Add. Annotations:—Refd. Salisbury & 2 K. B. 566; Port of London Authority v. 
Fordingbridge ee Drainage Board v. Canvey Island Comrs. (1931), 101 L. J. Ch. 
Southern Tanning Oo. (1920), Ltd., [1927] 63. 
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Cases 35-—-328a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


CROWN PRACTICE. 


Part !.—Proceedings on the Revenue Side of the King’s 
Bench Division. 


35. Add. esate :—Consd. Toronto (City) 

Corpn. v. R., [19382] A. C. 98. 

Ball to ced & pay penalties—Liability of 

sureties.|—Where a person is proceeded 

against in the High Ct. by writ of capias, 

under Customs Consolidation Act, 1876 

(c. 36), s. 247, for the recovery of penalties 

for offences against the Customs Acts he 

shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 

i ae ATTFIELD (1924), 93 L. J. K. B. 

1064. 

Add. Annotation :—Refd. Food Controller v. 

Cork (1923), 180 L. T. 1. 

Bilis of exchange—Transmitted’ rom 
abroad by foreign agents.|}—R. v. HUNTER 
(1817), 4 Price, 258; 146 BE. R. 457. 

246a. Rights of landlord——Not entitled to payment 
from sheriff of rent due before writ.)—R. v. 
DE Caux (1815), 2 Price, 17; 146 EK. R. 7. 

246b. —— Subsequent arrears of rent—Goods kept 
locked up by sheriff for long time.|—The ct. 


46a. 


166. 
240a. 





refused to interfere, so far as to order the 
effects to be sold, & the rent in uae to be 
paid out of the produce. —R. v. Hi (1818), 
6 Price, 19; 146 EB. R. 720. 


——.|—R. v. BINGHAM (1831), 2 Cr. & J. 
1380; 2 Tyr. 46; 1L. J. Ex. 62; 149 B. BR. 565. 


2938. Add. Annotation :—Refd. Re Wells, Swin- 

aa v. Howard (1932), 48 T. L. R. 
1 

298a. Secret profits received by agent of Crown.]— 
An English information will He against a 
servant employed by the Crown in making 
confidential inquiries, in respect to secret 
profits alleged to have been made in the course 
of his employment.—A.-G. v. GODDARD (1929), 
98 L. J. K. B. 743; 45 T. L. R. 609; 73 
Sol. Jo. 514. 

308. Add. Annotation :—Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 

309. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


318. Add. Annotation :—Refd. Re Kent Coal Con- 
cessions, Burn v. The Co., [1923] W. N. 328. 


248a, 





Part I1.—Petition of Right. 


819. Add. Annotation :—Refd. Constantinesco v. R. 
(1927), 11 Tax Cas. 730. 


320. Add. Annotation :—Refd. Badman v., 
[1924] 1 K. B. 64. 


322. Add. Annotations :—Distd. Gilleghan  v. 
Minister of Health (1931), 47 T. L. R. 439. 
Refd. Rowland v. Air Council] (1923), 39 
T. L. R. 228. 


822a. ——— -—-— Ministry of Health.]—By 
Ministry of Health Act, 1919 (c. 21), s. 7 (1), 
“The Minister may sue & be sued by the 
name of the Minister of Health, & may 
for all Dead ii be described by that namo ’’: 
—Hel this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 


Rs 





PART I. SECT. i: SUB-SECT. 4.— 


Power of court to give relief 2 
aebiow: }~-R. v. BONTER (1843), 6 O. 


in the Crown. The ct. allowed him 
to withdraw the plea of the general 
jasue, & plead his title specially, upon 
payment of al) costa incurred by the 


proper remedy is against the Crown by 
petition of right.—-GILLEGHAN v. MINISTER 
OF HEALTH, [1932] 1 Ch. 86; 101 L. J. Ch. 
81; 146 L. T. 231; 47T. L. R. 439. 

$23. Add. Annotation :—Refd. Re Mason, (19281 
Ch. 385. 

823a. Claim against Dominion.|—A petition of 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion.—A.-G. v. GREAT SOUTHERN & 
WESTERN Ry. Co. OF IRELAND, [1925] A. C. 
754; 94L. J. K. B. 772; 133 L. T. 568; 41 
T. I. R. 5763; 69 Sol. Jo. 744, H. L.3 revag. 
S. C. sub nom. Great Southern & Western 
Bees of Ireland v. R., [1924] 2 K. B. 450, 


EXCELAIOR err te Y Macias MACHIN- 
ERY, LTp., [1923] 3 L. R. 1176; 
620.1. R. 225; 2C. B R. 599.—CAN. 


551.—CAN. 


PART I. SECT. 1, SUB-SECT. 4.—C. (0). 


sb. General issue pleaded—Subsequent 
of Crown's title to reversion— 
Vithdrawal of plea—Coats.}—In an 
information of intrusion, the rule to 
lead was served on Nov. 21, 1832. 
eft. from time to time obtained 
further time to plead, & on Apr. 15, 
1833, pleaded the general issue. Notice 
of trial was served for the sittings after 
Michaelmas term, 1837: & the trial 
hang ones at the instance of deft. 
an, 23, 1838, deft. discovered 
tints documents, showing, as he 
alleged, that the reversion was vested 


pa own Coneeanen’ on the plea of the 
nera —A.-G. v. LANGFORD 
(LORD) (Les, 2 Jo. Ex. Ir. 619.— IR. 


PART I. SECT. 1, SUB-SECT. 4.—C. (d). 
85 1i.——- ——_- —.] — R.. v. WATSON 
(1828), N. B. Dig. 447.—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 
ad. kffect of writ— On accrual of 
prerogative rights.}—Prerogative rights 
which might accrue to the wn by 
virtue of a writ of extent are dependent 
upon the issue of the writ iteelf. As 

it was too late to issue the writ :-— 
Heid : there was no direct Hability to 
the Crown by the insolvent co.—He 
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PART II. SECT. 1. . 

817 i. Purposes, )}—Upon peutioe of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
land.—- KREWATIN- PowER Co., LYrb. 
». KERWATIN FLOUR MILLIS Co., LTo., 
keryAus PowrkR Co., LTD. v. LAKE 

aS aoa MILLING Co, a 


(19261 4 . iL. R. 6315 359 O. RK. 
406.— ° 
PART IL SECT. 2. SUB-SECT. 1. 
01. ——— Property in posarseion of 
third party.}—A.-G. FOR ONTARIO ». 
McLean orp ae at 1927 LB A.C. 
a -P.C. - 13 L. T. 194, 


333. Add. Annotation :—Refd. A.-G. for Ontario v. 
aa Gold Mines Co. (1926), 95 L. J. P. C. 
Add. Citation :-—15 Asp. M. L, C. 574. 


Add. Annotation :—-Refd. Brocklebank v. R., 
[1925] 1 K. B. 62. 


Add. Annotation :—Distd. A.-G. for Straits 
aa v. Pang Ah Yew, [1925] A. O. 
555. 

Add. Annotations :—As to (1) Distd. A.-G. 
for Straits Settlements v. Pang Ah Yew, 
[1925] A. O. 655. Refd. Jamieson v. Downie, 
03] ns C. 691; Badman v. R., [1924] 1 


347. 


851. 


352. 


353a, -—— —-— Detinue.]}—BUCKLAND ». R. (1932), 
49 T. L. R. 89; 76 Sol. Jo. 850. 
353b. ——-—- Compensation for injury to property in 


Ireland.]}—No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct.—PRIicE v. R. (1925), 42 T. L. R. 179. 
After this case add ‘*-——— Effect of In- 
demnity Act, 1920 (c. 48).}—See ConstTiTvU- 
TIONAL Law, Nos. 293a, 499a, 499b, 526a- 
526d, 534a, ante.” 

Add. Annotation :—Folld. A.-G. for Straits 
Settlements v. Pang Ab Yew, [1925] A. C. 555. 


356a. -|}—Under Crown Suits Ordinance 
No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The coliector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown trom being liable.— 
A:-G. FOR StTrRaAits SETTLEMENTS v. PANG 
Au Yew, [1925] A.C. 555; 94L. J. P.C. 150; 
133 L. T. 106, P. C. 


Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

Add. Annotations :—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. 
Re Transferred Civil Servants 
Compensation, [1929] A.C. 242. Refd. Nixon 
v. A.-G. (1930), 100 L. J. Ch. 70. 


Add. Annotations :-——Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 242. Refd. Nixon 
vy, A.-G. (1930), 100 L. J. Ch. 70. 

After this case add :—~ 


.]—See, further, REVENUE, Vol. XX XIX., 
pp. 307, 308, Nas. 886-84]. 

863a. Bona vacantia—Recovery by next of kin.]— 
Re Mason, No. 374b, post. 

368. Add. Annotations :—Consd. Commercial & 
Kstates Co. of Egypt v. Board of Trade, 


855. 


356. 








857. 
360. 


361. 





PART II. SECT. 2, SUB-SECT. 3.—A. 
346 li, —~--—- ——. ]—- MAUNAKLL v. R., 
p19251 Exch. C. R. 133.—CAN. 
346 tii, ———.)—R. v. CANADA STEAM- 
sHir Lines, Lirp., (1927] 1D. L. R 
846 iv. ——.)—EKENNEY v. RFR. 
(1882), 1 Exch. C. R, 68.—CAN. 
af. Refund of part of price of mineral 
rights in land idee ref oo oaae v. 


861 v 
R., (1926) 


3748 i. —— 


Consd. | 
(Ireland) | 


a O.), [1927] 3 W. W. R. 152.— 
CAN. 


PART II. SECT. 2, SUB-SECT. 8.—C. 
Hi, ———— ——~-,]— KENDALL 8, 
Exch. C. R 34.—OAN. 
PART II. SECT. 3. 


May be amended b 
court——When allowed }—Where a ad 
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Vol. XVI.—Crown Practice. Cases 388--374a. 


American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 


869. Add. Annotations:—Folld. Civilian War Claim 
ants Assocn. v. R. (1930), 46 T. L. R. 581. 
Refd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 


870. Add. Annotations :—Consd. Hungarian Pro- 
poe Administrator v. Finegold (1931), 100 

. J. K. B. 383. Apprvd. Civilian War 
Claimants Assocn., Ltd. v. R., [19382] A. C. 14. 


——-.}—By Art. 282 of the Treaty of 
Versailles Germany undertook to make com- 
pensation for all damage done to the civilian 
popu ewe of the Allied & Associated Powers 
& to their property during the period of the 
belligerency of each as an Allied or Associated 
Power against Germany by the aggression of 
Germany & her Allies, & moneys were 
received by the Crown under this article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
out of the War, claimed on their behalf pay- 
ment of compensation out of the moneys 
paid or payable as reparations under the 
above article. The case made by the petition 
was that the claimants had sent particulars 
of their claims, first, to the Foreign Claims 
Office, &, afterwards, to the Reparation 
Claims Department in accordance with the 
instructions of Lis Majesty’s Government, 
that these claims had been duly verified by 
the Government, & were included in the 
agreed total of claims for reparations which 
Germany was required to pay under the 
treaty, & that the Crown in inviting the 
claimants to submit their claims had con- 
stituted itself an agent or a trustee for the 
claimants in respect of any money received 
by it from Germany on account of repara- 
tions, & that any such money was money had 
& received by the Crown to the use of the 
claimants :—Hel?: on demurrer by the 
Crown, the petition afforded no ground for 
the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, or 
as money had & received to their use, & was 
bad as disclosing no ground of claim cognis- 
able by the ct.-—CIVILIAN Wark CLAIMANTS 
Assocn., Imp. v. R., [1932] A. C. 14; 101 
I,J. K.B.105; 1461. T. 169; 48T. L. R. 
83; 76 Sol. Jo. 813, H. L. 

371. After this case add ‘‘Compensation for use 
of invention by Crown.] — See PATENTS, 
No. 1673a, post.’’ ; 

872. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

{1924} 1 K. B. 64. 

374a. ——~- ——— When allowed.}— Under Petitions 
of Right Act, 1860 (c. 34), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 


870a. 





pliant seeks to substitute or add a 
substantially new cause of action, the 
amendment should not be allowed in 
the absence of the Lieutenant- 
Governor’s flat or the consent of the 
A.-G.; but if the substance of the 
case is not changed, the ct. can help 
the suppliant by amendment. — 
NORTHERN CONATRUCTION Co. v. R., 
Ae Gan L. R. 1069; 2 W. W. R. 


Cases 374a—469. 


involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ought to be allowed 
is this: if the petition had originally been 
presented in the form in which it tauida after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ?— 
BADMAN BROTHERS v. R., [1924] 1 K. B. 64; 
93 L. J. K. B. 182; 130 L. T. 264; 68 Sol. 
Jo. 166, C. A. 


874b. —-—— Service of copy on person in possession 


426. 


464. 


374a ii. 
the ct. has power in some cases to 
amend a petition without the consent 
of the Crown, that power must he 
limited to minor matters, & cannot go 
the length of allowing a suppliant to 
change the character of 


of property claimed—Petitions of Right Act, 
1860 (c. 34), s. 5.}+~A lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 & 1801 the Crown 
made ex gratia grants of these funds to certain 
persons & obtained an indemnity in respect 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agréed to confine themselves, for the 
present, to seeking a determination of the 
following questions: (a) whether the petition 
was maintainable on the assumption that no 


Annotation :—Refd. 
Right (1931), 100 
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part of the funds in question ever came into 
the hands of or was dealt with by his present 
Majesty or his nominees or grantees or was 
carried to the Consolidated Fund ; (8) whether 
the petition was barred by any Statute of 
Limitations ; (c) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 5, the suppliants 
could proceed without serving the petition 
upon the successors in titic of the persons 
to whom the ex gratia grants had been made: 
~—Held: Petitions of Right Act, 1860 (c. 34), 
s. 5, did not apply to the case.—Re Mason, 
[1928] 1 Ch. 885; 97 L. J. Ch. 3213; 189 
L. T. 477; 44 T. L. R. 2253 on appeal, 


" [1929] 1 Ch. 1, O. A. 


Re Blake, Re Minahan’s Petition of 
L. J. Ch. 261. 


875. Add. Annotations :—Refd. Buerger v. New 


881. 


888. 


York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. v. R. 
(1930), 46 T. L. R. 581. 


Add. Annotations :—As to (1) Refd. Jamieson 
v. Downie, [1923] A. C.691. As to (3) Apprvd. 
Badman wv. R., [1924] 1 K. B. 64. 


Add. Annotations :—As to (1) Consd. Re 
Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
v. Board of Trade (1925), 95 L. J. K. B. 1343 
Hungarian Property Administrator v. Fine- 
gold ( 931), 100 L. J. K. B. 383. 


Part I1].—Scire Facias. 


Add. Annotation :—Consd. Austrian Property 449. Add. Annotation :—Consd. Re Letters Patent 


Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 550. 


No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


53. 


Part V.—Habeas Corpus. 


Add. Annotation :-—Refd. Secretary of State 469. Add. Annotations :—As to (1) Distd. Secretary 


for Home Affairs v. O’Brien, [1923] A. C. 608. 





--—-Even if 


eee, 





his claim 


of a part. M., then, having obtained 
a fiat from the Crown, filed a petition 
of right in this ct. claiming the valine 
of the land oxpropriated. : 
discovered that his wife & not himself 
was the owner of the land exproprinted, 
& a motion was made for lcavo to amend 


of State for Home Affairs v. O’Brien, [1923] 


ceed ny way of petition under 
Part II. of Crown Suits Act, 1908, is 
not entiticd to an order for discovery 
of documents against the Crown. 
RAYNER v. R., (1920} N. Z. L. Ry 805. 


$394 i. Evidence—Burden of proof-—— 


later 


agaiust the Crown, either by adding 
to it or withdrawing part of it or by 
adding parties as co-defts. with the 
Crown.—FLEXLUMEF S1GNn Co. 0. MACEY 
Sicn Co., [1923] 1 D. L. R. 1285; 51 
oO L ° 595.—CA ry 
tion cannot be amended, unless one 
month’s notice of the substance of the 
petition is given to a law officer.— 
OFFICIAL ASSIGNEE v. R., [1922] 
N. Z L. BR. 265.—N.Z. 

374a iv. —— ———., }-— FIt7- 
PATBICE v. R. (1925), 57 O. L. KK. 178.— 


3879 i. Parties—Joinder of—Not 
Crown with another t.J-—-I can 
find no authority in which it has been 
decided that a resp. may be joined with 
the Crown in a petition of right, & as 
applts. object to being so joined, I 
think they are entitled to succeed 
ee ee ae Exors. & 

ERNALES v, . & PENDERGAST 
(1930), W. A. L. BR, 4.—Aus. 

380 iil. ~The Crown 
expropriated certain lands, & in the 
plan & description deposited in the 
registry office, named M. as the owner 








eee 
s 


Om ee, 


catamarans 





the petition of right by substituting 
the wife’s name for that of M. as 
supplant :-—Held: as no action can 
be taken against the Crown witbont 
first obtaining its Bat which gives the 
ct. jurisdiction, such an amendment 
could not be allowed & the motion 
was, under the circumstances, dismissed 
without, costs.—-Morency v. ]t., [1927] 
Exch. ©. Rh. 238.--~CAN. 

gi. —-~. Defence—When particulars 
ordered.|\—O’Brinen & Doneny v. R., 
(1925] Exch. C. R, 1.-—CAN 

sk. Claim against individual as 
well as Crown—Necessily for separate 
action against indiridual—dAction & 
petition of right tried  together.\— 
NORTHERN CONSTRUCTION Co. v. T., 
{1923} 3 D. L. R. 1069; 2 W. W. R. 
759,.—CAN, 

393 i. Diacovery— Suppliant’s right 
as against Crown.}-—-In procecdings by 
petition of right against the Crown, an 
order will not be made for the examina- 
tien by petitioner of an officer of the 
Crown for discovery before trial.— 
Cromnatig v. R., (19231 2 D. L. R. 542: 


62 0. L. R. 72.—OAN, 


393 ii, ——- ——.}]--A suppliant pro- 
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Negligence charged against officers & 
servants of Crown.]—Tho burden of 
proof is upon the suppliant, who must 
show that there was negligence, & tho 
maxim res tpsa loquitur cannot be 
invoked to reliove bim of the onus io 
Such actlons under Exch. Ct. Act, 
1906, 8. 20.—MONTREAL TRANSPOR- 
TATION Co. v. R., [1924] 4 D. L. it 
808.—CAN. 


PART III. SECT. 1. 

sl. Whether writ will issue against 
heir—After return of nulla bona by 
administrator.)--A ec. fa. will not issue 
against an heir under 5 (ico. 2, although 
an execution may have issued agatnat 
the goods & chattels in the hands of the 
administrator & been returned nrdlic 
bona.—-PaTERSON vo. McKay (1823), 
Tay. 43.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 

sm. Civil proceeding—Appeal to 
Court of King’s Bench.|}—The writ of 
habeas corqus in a civil proceeding what- 
ever may be the canso of detention, 
whether o erlminal or supposed criminal 
or civil matter or any other Illogal 


A. C. 608. <Ae fo (4) Refd. R. v. Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 268. 
one”: Refd. Ke Carroll, [1931] 1 K. B. 


8317 


470. Add. Citations :—[1928] 2 K. B. 861; 92 
129 L. T. 419; 87 J. P. 
166; 21 L. G. R. 419; 27 Cox, C. ©. 438 ; 
suo ‘nom. O’BRIEN v. SECRETARY OF STATE 
FoR Home Arrarrs, 67 Sol. Jo. 653; on 
appeal, sub nom. SECRETARY OF STATE FOR 
Hom AFrFairs v. O'BRIEN, [1923] A. C. 


L. J. K. B. 797; 


603, H. L. 


Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A.C 732. 


492. Add. Annotation :—Reid. Secretary of State 
for Home Affairs v. O’Brien, [1928] A. C. 603, 

493. Add. Annotation :—<As to (1) Consd. Sobhuza 
II. v. Miller, [1926] A. C. 518. 


detention. A judgment metnterng 
a writ of habeas corpus is a Judgmen 
ane cel eee & is susceptible of u peal 
to the he of K. B.—Zz p. Kona, 2 
se f: " CHALIFOUX, [1829] 
a 50 Can. Crim. Cas. 213 

S i 44 K. B. 476.—CAN, 

sn. ———~.}—EH2 p. fake - iP. You, 
ier D. {QHALIFOUX, av Seid Oe L. fh. 

223; 50 Can. 13; 44 Que. 
K. B. 476 


PART V. SECT. 1, SUB-SECT. 2.—A. 


0 i. Commitment nol in 
any criminal case under any Act of 
Parliament of Canada. |—FPctitioner was 
convicted, in Jwy & October, 1928, on 
charges under Intoxicating Liquor "Act 
of New Brunswick, & was committed to 
age in York County, N.B. Heapplled 

a judge be! this ct. for a writ of 
hee co alleging that, on & prior 
to Dec. 10, Tor7, Canada 'T emperance 
Act was in force in said county, that, 
on that date, an Order in Souncil, 
passed pursuant to Statutes of Canada, 
1917. o. 30, becaine effective, suspend- 
ing the oper ration of the CanadaTem per- 
ance Act in sald county: that, at the 
time of the passing of said Order in 
Council, there was in force the New 
Brunswick Intoxicating Liquor Act 
1916, referred to in said Order in Council 

as being as restrictive as the Canada 
RorpERAnce Act; that, in 1927, New 
Bruuswick Intoxicating Liquor Act, 
1927, «. 3, came into force, which 
repealed the 1916 Act, & was less 
restrictive than Canada ‘Tempcrance 
Act; & he contended that, as a result, 
the said suspension of the operation 
of Canada Temperance Act auto- 
matically ceased, & that Act came 
into force in said county, & that the 
offences fur which he was convicted & 
counmitted to gaol were offences 
against that Act & not ugainst the 
Provinelal Act :—J/fcld;: oa judge of 
this ct. had no jurisdiction to issue 
the writ applied for, as the comnmit- 
nent was not “in any critainal caso 
under any Act of Parliament of 
Canada ” within Supreme Court Act, 
8. 57.-—- DOHERTY t. Ban Gwin cee, 06 
1D. LL. 8.136; 50 Can. Crim, Cas. 2 
eit 8c. R. "559.—CAN, 














——.}-The juris- 
aucion of the supreme of Canada 
in reapoct of habeas c extends spon 
to casea of commitment following u 


charges of offences which are crimina 

by virtue of statutes enacted by th 

Parliament of Canada; it does ot 
extend to cases of commitment for 
offences at common law or nnder 
statutes enacted prior to Confedoration 
which are ati] in force, oven if these 
last. offencea have also been declared 
to be criminal by a federal mate — 
Saursa v. 1, BuackmMan v. R., [1931] 
ANG R. 578; 4D. L BR, are 56 


©. C. Painter 
to different judges 


20, Right to 
successively—Z. Y ston procecainga.] 


Vol. XVL—Crown Practice. Cases 469—~555. 


[1931] A. C 


[1928] A: C 


498. Add. Annotations :—Refd. R. v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386; 
aeonareds Eleko v. Ni igeria Government, 


. 662. 


508. Add. Annoiations :—As to (1) Apld. Campbell 
v. Pollak, [1927] A. C. 732. 
(1930), 47. L. R. 
Esbugbayi pasar v. Nigeria Government, 


553. Add. Annotation:—Refd. KR. v. 
Prison, £2 p. Shure, [1926] 1 K. B. 127. 


554. Add. Annotations :—Consd. RK. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 
Refd. R. v. Brixton Prison, £2 p. Perry, 
{1924] 1 K. B. 455. 


555. Add. Annotation :—Consd. Sores v. 


Refd. Re Carroll 
20. Generally, Refd. 


Brixton 


}27. 


A.-G. of Trinidad, [1932] A. C. 78. 


~The common law right to make 
successive Bpplics tons to different 
judges for a writ of habeas c eg still 
Ses with Neca to extradit me 

—Re rene] Veit 028 

D. L. R. 588; (rege) 1 Ww ae | 
49 Can. Crim!’ Cas. 151; 39 B Sh 
271.—CAN. 


PART Ve SECT. 1, SUB-SECT. 3.—A. 

501 ——,.J—~—RemDw v. DRAKE 
CLg6. ‘4 "p, RL 141.—CAN. 

501 v. —— Not granted where de- 
tention lawful—Not available as meats 
of appeal.}—A writ of habeas co 
wil] not issuc where the accuse is 
being held in custody in virtue of a 
valid judgment of a ct. having juris- 
diction. It is not intended & cannot 
be used as a means of appeal.— 
HOWLEY v. PIEUZE (1927), Q. 1. 65 
S. C. 483.—CAN. 

501 vi. eee 
eovcus nus) (1928), 50 Can. 
Cas. 


7 oh 

Critn. 
sai on -}—-In order to muke 
a caso for habeas corpus in criminal 
matters, there niust be an actual 
confinement or, at aie the present 
means of enforcing aepecn may 
apply for the writ E ite in the custody 
a constable, immediately upon being 
arrested, & need not wait until he is 
actually ‘Incarcerated. Buta person at 
large on bail is not so restrained of bis 

liberty as to entitle 7 to the writ.— 
Re ISBpeiy, {1930} S. Cc R. 62; 1 
D.L.R. 393; 52 Can. C.C. 170.—CAN. 


PART V. SECT. u ‘cade 3.—— 
e a e 

511 i, —-—.] Ex p. Burns (No. 2), 
aoaeT 3 D. L. R. 29.—CAN. 

612 v. 
Ez p. HENDERSON, 
Er p. STEWART, Ex Jon Go GET 
(Can. ), 11930} 1 D. L zu 420; 52 Can. 
Crim. Cas. 95. 1 AN. 

519i. Indictment for murder—Com- 
mittal by afar baa eed irate dis- 
closing criminal negligence.J——-R.  v. 
RrEesy (1931), = Can. C. c's so Piano 

sb. Detention afler 
tempt. |—Jtc SINGER Ont.) 71929), "52 
Can. Cas. 243.—CAN. 


PART V. saat 1, SUB-SECT. 3.— 
628 i. Where wurrant primé facie 
valid.|—R. v. WONG YuRN ( (1925), vi 

mar Crim. Casa. 338.—CAN. 
Power of court to amnend.jJ—Re 
MeNum (1931), 3M. P, R. 185.—CAN. 


PART V. ae 1 ore: 3.—— 
if 8 e 

sq. Conumissioner under Combines 
investigation <Act.)—The jurisdiction 
of a judge of the Supreme Ct. of 
» under Supreme Ct. Act, 1927, 

8. 57, to fasue a writ of habeas corpus, 
beld not to extend to the case of a 
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Cer EN = ing 











Ez p. BRODER, 


commitment by a comr. appointed 
under Combines Investigation Act, 
1927, for contempt of an order made by 
the comr. under ats 22 tbhereof.—RKe 
SINGER, [1929] 4 D. L. R. 878; S.C. R. 
Old; 52 Can. ‘ Cas. 1.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 


sr. Applicant at liberty on bail— 
Writ refused.}\—VERRAULT v. LACHANCE 
are ). (1929] 2 D. L. R. 900.—CAN. 


t. ——~ -———.]}—Re ISBELL (Can.), 
11930), i Ds L. Ri. 393; 52 Can. Crim. 
Cas. ——-CAN. 


PART V. SECT. 1, SUB-SECT. 3.—C. 


§52 sv. ——.,|—Where an 
inferior ct. is acting within its juris- 
diction, the superior ct. has no power, 
at common law, to assume the function 
of an appellate ct. & review its con- 
clusions by means of a writ of habeas 
corpus either with or without certiorari. 
—Re CHINESE IMMIGRATION AcT & 
LEE CHOW YING (1928), 49 Can. Crim. 
Cas. 168; 39 B.C. R. 322.—CAN. 


554 i. On ground that 
oe against weight of evidence.}— 
pplication by way of habeas corpus & 
pe iorari in aid to quash a conviction 
made by a police De daca on a charge, 
under Isxcise Act, 181. of unlawful 
poasession ¢ of f epirite ‘unlawfully manu- 
actured assuming that tho 
evidence “etaee tho magistrate might 
be examined to determine its sufficiency, 
the magistrate having had some evi- 
dence before him on which to baso his 
finding, the ct. was not justified in 
interfering with the conclusion or 
inference drawn by him therefrom.— 
NR. v. Scuarr (Man.), [1928) 3 W. W. R. 
a ae 


—— ——.J—h. v 











HILL 
we , riog0) 1 D. L. RB. 349 : 50 Can. 
Crim. Cas. 819.—CAN. 


557 i. —— ee without juris- 
diction— Magis ate. \—~-Kx p. ue EE 
Aur (N. S. wet ogy. 32 Can. Crim. 

557 ii. County court judge.) 
—Habeas corpus lies where a county ct. 
judge sitting in appeal from a summary 
conviction has oxceeded his jurts- 
diction.—R. v. Petit, [1932] 1 
Lae W. R. 161; 40 Man. L. R. 207.— 

50% For “4 C. L. R. 101” read “4 

se R. 101." 
———- ——.|—R. v. Moore, 
(1924) 3 W. W. R. 923.—CAN. 

sv. Where proceedin se 80 bd tetogl! as 
lo preclude fair tria Accused dis- 
charged upon & writ of COrpus.— 
R. v. CAMPBELL (1924), 43 Can. Crim. 
Car. 349.—CAN. 

sw. Not decisions of court of record 
County court judge’s Aantal court, }— 
Ez tas en 3D. L. R. 1134; 
48 Can. oo . 23; 60 0. L. R. 











Cases 562—682a. 


562. Add. Annotation :—Refd. Re Carroll, (1981] 


585a. 


1 K. B. 317. 

Form of summons.}—A summons 
taken out during the long vacation with a 
view to obtaining-a writ of habeas corpus to 
bring the body of appct. before the High Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
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& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria.— ESHUGBAYI 
ELEKO v. NIGERIA GOVERNMENT (ADMINIS- 
TERING OFFICER), [1928] A. C. 459; 97 
L. J. P. 0. 97; 189 L. T. 527; 44 T. L. R. 
632; 72 Sol. Jo. 452, P. O. 


Annotation :--—Consd. Re Carroll (1930), 47 T. L.-R. 20. 
356a. 


——.]-—-RUDYARD’S Case (18670), 2 Vent. 


22 ; eee 


—R. v. BRIXTON PRISON (GOVERNOR), Ex 


SHURE, [1926} 1 K. B. 127; 


861; 184 L. T. 317; 


28 Cox, CO. O. 126; 


Annotations :—~-Refd. eo. Wilkos (1763), 2 Whls, 151 
05 L. J. K. Woou's Case G17), 8 8 Wils. 172; . © Dunn (1840), i3 





660a. 


.}—Assuming that an order transferring 


601. 


611. 


(1926] B.& C. R. 1, D.C. 


Citations :—For ‘sub nom. R. v. HOME 
SECRETARY, Ez p. O’BRIEN, 39 T. L. R. 487, 
C. A. ; sub nom. HOME SECRETARY v. O’BRIEN, 
Times, May 15, H. L.,’’ read ** sub nom. R. v. 
SECRETARY OF STATE FOR HOME AFFAIRS, 
Ez p. O'BRIEN, [1923] 2 K. B. 361, C. A.; 
sub nom. SECRETARY OF STATE FOR HOME 
AFFAIRS v. O’BRIEN, [1923] A. C. 603, H. L.” 
Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 

Add. Annotations :—Consd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 603. 


613a. May be made to successive judges.]|—Each 


judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 


a convict sentenced to penal servitude in 
Northern [Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisons, it is a sufficient 
answer by the governor of the ay pe prison, 
to whom a rule nist for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary.—R. v. MAIDSTONE PRISON 
(GOVERNOR), Hz p. MAGUIRE, [1925] 2 K. B. 
265; 94 L. J. K. B. 679; 1383 L. T. 710; 
89 J. P. 89; 41 T. L. R. 456, D. C.3 on 
appeal, 95 Il. J. K. B. 55, C. A. 


666. Add. Annotation :—As to (3) Consd. Eshug- 


bayi Eleko v. Nigeria Government, [1928] 
A. ©. 4859. 


an application for a writ of habeas corpus, in 
term time or in vacation, & is bound to hear . 


PART V. SECT. 1, SUB-SECT. 3.— 
D. (oe). 


ax. Person outside British India.)— 
The High Ct. can issuo a writ of haheas 
corpus for the production of a person 
outside British provided he is 
in the custody, or undor the control, of 
@ person within its jurisdiction. — 
MAHOMEDALLI ALLABUX »v. ISMAILJI 
ABDULALI & SARDAR SYEDNA TAHER 
SAIFUDDIN MULLAJI SaveB (1926), 
I. lL. R, 60 Bom. 616.—IND. 


PART V. SECT. 1, SUB-SECT. 4.— 


sz. To court in another province-— 
Conviction under Opium & Narcotic 
Drug Act, 1923—Not without good 
reason.}—R. vw. JoNGO LEE (NO. 2), 
{1927} 1 W. W. R. 5783 47 Can. Crim. 
Cas. 255; 38° B.C. R. 313.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
A. (¢). 


595v. ——-.J—An application for 
habeas corpus must be supported by 
an affidavit of prisoner, or an affidavit 
showing that ue affidavit cannot ue 
obtained.— R. MURRELL, [1924] 2 


D. L. R. 647; 46 Can. Crim. Cas. 298 
—CAN, 

§95 vi. ———.J—R. v. Lie (B. C.), 
{1926] 3 w. Ww W. R. 264.—CAN. 

599 lia ——.J—R. v. 








MURRELL, No. 595 v., ante.— —CAN, 


699 fib. S. P. R. v. BANNITI, [1926] 
1D. 1. 424; 45 Can. Crim. Cas 
75: 58 OU. L. R. 165. — CAN, 


PART V. SECT. 1, SUB-SEOCT. 4.— 
A. (d). 








611 vi. -}—An wean for 
& writ of habeas corpus is not a eS 
to go from judge to judge of the 
Supreme Ct. in his quest of release.— 
ret Rag LEN (No. 2), 11924) 1p.L. R. 
1 W. W. R. 735; 41 Can. Crim. 
Cne.'388 33 B. C. R. 213.—CAN. 
611 vii. ———.}—An appct. for 





: 
| 
| 
: 


a& writ of habeas corpus whose discharge 
is refused by one judge, may make 
another application before another 
judge, even of the same ct., on the 
same or on different grounds, & 80 on 
from judge to judgo, each judge being 
unpoutre ed by the previous decisions. 
—R, se GEE Dew (No. 1), [1924] 3 D. 
L. R. 153; 2 W. W. R773; 42 Can. 
Crim. Ces. 188; 33 B. C. R. 524.—CAN. 
611 viii. -J— When an 
application for a writ of habeas corpus 
as been refused on An) merits by a 
jude of the Ct. of K. B. in Manitoba, 
the only ct. of original jurisdiction in 
Manitoba in questions of that kind. the 
application cannot be renewed before 
any other AA be judge.—R. v. KOMAN- 








caUx, [1 ha 3D. L. RR. 229; 
W. R. 351 3 42 Can. Crim. Ca‘. 
o3i: 34 Man. L. R. 371.—CAN. 


611 ix. ——~ J-—-The dismissal 
of a habeas corpus application or 
applications is not a bar to the making 
of a new application for habeas corpis 
before the ne judge.—R. v. Jaci, 
Ege : me - R.129; 43 Can. Crim. 


PART V. SECT. 1, SUB-SECT. 4.—B. 


sb. a nisi—N otifieation of prose- 
cutor & ate not necessary.}— 
R. ov, Kuzvon. {1924] 1 W. W. RR. 
872; 42 Can. Crim. Cag. 144.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.—C. (c). 


641 i. General rule— Original writ.jJ— 
There js nothing in King's Bench Act 
or Kules which expressly or impliedly 

ONE that a writ of habeas cornus 

a civil proceeding can be properly 
copved by the delivery of a 4 a 
BUSSELL v. STONER (Man.), [1928] 1 
W. W. R. 749.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
C. (d). 


gi. —— ——.}—Where a jud 
the Ct. of sppeal grants a writ of 
habeas corpus, the Ct. of Appeal has 


20 





682a. ———.|—-SECRETARY OF STATE FOR HOME 
AFFaIns v. O’BrRIEN, No. 801, post. 


the right to quash the Judge’s order if 
granted erroneously.—R. v. HOMAN- 
CHU, oe 3 me L. R. 229; 
WwW. W. 351; 42 Can. Crim. Cas, 
231; 34 Nan b L. R. 371.— CAN, 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (f) ii. 


726 v. JjJ—~The ct. is en- 
titled, on a habeas corpue application, to 
receive affidavit evidence to show that 
the magistrate had no jurisdiction or 
has exceeded his jurisdiction in con- 
victing appet.—R. v. MONTEMURRO, 
[1924) 2 Ww W. It. 250.—CAN, 

726 vi. .J—If, on an appli- 
cation to make absolute an order for a 
writ of habeas corms, no want or excess 
of jurisdiction appeey on the face of 
the documents filed with the return to 
the rule nisi, affidavits are admissible 
to establish such want or excesa of 
jurisdiction, even although they may 
directly contradict facts stated in the 
documents filed with such return.—/Jee 
co [1926}) N. Z. L. R. 755.— 


726 vii, ——— ——.]-—R. v. CHIN 
Yow Hyne (B. C.), 11928) 7 W.W. R. 
73; 651 Can, Crim. Cas. 407.-—CAN. 














em. Detuined person sent to immiqra- 
tion station outside province.}—Upon 
the return to a writ of Aaheas corpus 


directed to F., a certain officer of the 


R.C.M.Y., it was shown that, in 
pursuance of an order addressed to 
said officer by the Minister of Im 
tion & Colonisation, the prisoner in 
question had been duly arrested & 
pr epee rear under Immigration 
Act, Tt. 1927, & had thereupon 
been sent Pander esc ort from Winniper 
ra the Eatety of the chief imnienation 
officer at Tlalifax, & was beyond the 
eontrol of KF, :-—Held: the return made 
y F. hae a sufficient answer to the 
writ.—R. v. HOLMES (OR CHOMICEI), 
{1982] 3 W. W. R. 76.-—OAN. 


750. 


784. 


787. 
792. 


703. 


795. 


796. 


797, 


797a. —— 


Add. Annotation :—As to (2) Refd. Secretary 
“4 aaa Home Affairs v. O’Brien, 1928) 


Add. Annotation :—Refd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. ©. 78. 


Add. Citation :—17 Jur. 1163. 


Add. Annotations :—As to (1) Consd. Eshug- 
bayi Eleko v. Nigeria Government, [1928] 
A.C. 459. Ae to (2) Refd. Campbell v. Pollak, 
[1927] A. O. 782. Generally, Refd. Re Carroll 
(1930), 47 T. L. R. 20. 


Add. Annotations :—-Distd. Secretary of State 
for Home sara v. O’Brien, [1923] A. C. 6038. 
Refd. G. v. (1928), 45 T. L. R. 73 Re 
Oarroll, 1981; ‘1K. B. 817. 


Add. Annotations :—Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 1383 L. T. 710; 
Re Oarroll (1930), 47 T. L. R. 20. 


Add. Annotation :—Apld. Re Carroll (1930), 
47 T. L. R. 20. 


After this case add ‘‘ ——— .|~— See, now, 
S. C. J. (Consolidation) Act, 1025 (c. 49), 
s. 31 (1) (a).” 

Person sentenced to penal servi- 
tude.}—Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentente, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter.—H. v. MAIDSTONE 
PRISON (GOVERNOR), £'z p. MAGUIRE (1925), 
95 L. J. K. B. 55; 183 L. T. 710; 89 J. P. 
161; 41 T. L. R. 554, 69 Sol. Jo. 691, 


fe 
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liberty—-Order not directing discharge—Order 
of Court of Appeal—No appeal to House of 


- Lords.}—No appeal lies from an order of a 


competent ct. .for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt. of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency :— 
Held: notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal._——-SECRETARY OF 
STATE FOR HoME AFFAIRS v. O'BRIEN, [1923] 
A. C. 608; 92 L. J. K. B. 830; 129 L. T. 
577; 87 J. P. 174; 39 T. L. R. 638; 67 
Sol. Jo. 747; 21 L. G R. 609; 27 Cox, C. C. 
466, H. L.; previous proceedings, sub nom. 
R. v. SECRETARY OF STATE FOR HOME 
rie sie Ez p. O’Brien, [1923] 2 K. B. 

61, C. A. 


Annotation :—Consd. Campbell v. Pollak, [1927] A. C. 732. 


801. For the existing paragraph 
volume substitute as follows :— 
declaring prisoner’s 


From order 


PART V. SECT. 1, SUB-SECT. 4.—E. 

ad. Duty of abr gee To consider all 
evidence, records & proceedings taken.} 
—R. v, Paar (1923), 41 Can. Crim. 
Cas. 59.—CAN 

sa. S. P. Ie “HILLMAN (N. S.), teat) 

1D. L. R. 725; 46 Can. Crim. 
308 -—CAN. 

sb. —— Findings of Bacar As to 
ques ation. J—-R. v. Hitt (N. S.), [1929] 
1 L. R. 349; 50 Can. Crim. Cas. 
310. —CAN. 
To raise technical pointa— 
Extradition proceedings.J)—Since the 
judge must look at the evidence to 
ascertain whether the conditions of the 
extradition treaty & statute have been 
fulfilled, it is not the duty of the habeas 
corpus judge to interfere with the 
proovedings on ~merely' technical 
grounds.—Re O'°OONNOR [1928] 1 
D. L. R. 558; 928) 1 1 W. : 
49 Can. Crim. Cas. 151; 39 B. C. Re 





271.—CAN. 
sm. What may be  constdered— 
Destruction of notes of  evidence-— 


Necessity for certiorari in aid.J—Hz p. 
MAL LAL (1980), 64 Can. C. C, 143.— 
sp. wha ciaeirg Ace of judge to refer to 
Gppect court.}—R. v. KEEPER OF 
’s CouNTY GaoL, Hz p. DUNN 
(1929), 2 M. P. R. 37.— CAN. 
ar. Re rps to Ap pe Division for 
advice— perm saib fe. ix p. BURNS 
(No. 1), is 2)}3 D. L. R. 27.—OAN. 


PART V. SECT. 1, SUB-SECT. 4.--G. 
788 1. Re-arrest on same cause-— 


804a. From refusal to grant—Power of Court of 


in original 
right to 


Warrant of commitment prematurely 
tssued,.|—Ex p. Davip (N. B.), [1928] 
eae a ae 237; 49 Can. Crim. Cas. 


788 it. —-— First arrest Sale Nady }— 
R. v. ee tari ake ~ iL. R. 198; 
65 Can. 3.—-CAN. ° 


ft (p. ay ie ae where prisoner de- 
tained under warrant of arrest from 
another Province——Legality of arrest 
He ata }+&e NETTLETON (B.C.), 
fo 24) 1D. L. R. 692; 41 Can. Crim. 
Cas. 413; 40 B. OC. R. 413; [1928] 3 
WwW. W. R. 735.—CAN. 
& (p. 269) i. Commitment for 
default of payment of fine—Fine partly 
pare }—Hr P; Wauynor (N. &S.), {1928} 





D. L. R. 528; 49 Can. Crim. Cas. 
is —CAN. 
g (p. 269) fi. —— Unauthorised order 


as to costs.)}—In making a conviction 
under Liquor Act, 1925, 1924-25, o. 53, 
a justice of the peace has no authority 
to order that the costs be paid to him 
& such a provision in the conviction 
cannot be treated as a nullity on an 
application for habeas co us.— ht. v. 
ete {1928} 1 W. W. 588; 50 
iS Crim. © Cag. 348; 22 Sask. L. R. 

pecie nm of court.J—Ezx 
Lvapiee ao S.) (1926), 46 Can. Crim. 
Cas. 298.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.—H. 


q i. ——.]— Tho Ct. of Appeal in 
British Columbia, has no jariediction 
to hear an appeal from the refusal of 
a judge to grant a writ of habeas 


21 


Appeal to order security for costs.}—-The Ct. 
of Appeal 
habeas corpus, & where an appeal is brought 


has no original jurisdiction in 


Corps in aid of criminal matters.— 
R. v. MOADAM, ee 4D. L. RR, 333 
11925) 3 Ww. W. R. 257: 44 Can. Crim, 
Cas. 155: 345 B. acl R. 168.—CAN. 
a i. —— Grounds for ailowing 
Beit. 58 age Woop ( S.), eed “4 
ohn 7: 48 Can. Crim. Oas. 146. 


798 v ./-—-When a judge 
or the full Ct. of K. B. has granted a 
writ of habeas corpus & eecearece 
Romane’ there is ng a peal.— R._ v. 
ae cee [1924] 3 jek 98 R. 229; 

351; Crim. Cas. 


ae es a han, L. R. 371.—CAN. 
—— ———,J—R, v. DUN 
on Ny 11928} 3 D. R. “G14: 50 
Can. Crim. Cas. 37.—CAN. 
ag. Appeal from discretionary order 
as oa a we im, sala hp Court 
ere. j-—He PAIsLeEY 
ch: ARV Hook i D. L. R. 403.—CAN. 
sh. Time iene than sixty days 
th date of judgmenti.}—On Epneal to 
come Ct. of Canada in matters 
habeas corpus the first step is the 
Sting of the case in appeal with the 
Pctieb at J demons of the couine of 
pp n a hab lov. 18, 4, 
was pronounced Nov ahs: me perros 
of appeal was immed iately ven, but 
the case in appeal was not filed in the 
Supreme Ct. until Feb. 18, 1889 :-— 
Held: the Benes! was not brought 
within sixty days from the date on 
which the judgment sought to be 








appealed from was pronounced, & 


ere was no jurisdiction to hear eee —_ 
Re SMART AOnt) (1888), 16 8. C. 
396.—CAN 


from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
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order requiring security for the coste of the 
appeal to be given if applt. is an impecunious 
person.—He CARROLL (1980), 47 T. L. R. 
20; 74 Sol. Jo. 770, C. A. 


Part Vi.—Mandamus. 


894a. Proper practice must be followed.}—Upon 
an application for a high prerogative writ, 
such as a writ of mandamus, it is im rtant 
that the proper practice should be followed, 
& that the precise order asked for & made 
should be carefully defined.—LocaL GOVERN- 
MENT LANDS SETTLEMENT ComR. v. 
KaADERBHAI, [19351] A. C. 652; 
P. C. 124; 145 L. T. 265, P. C, 


Annotation -—Refd. Eshugbayi Eleko v. Nigeria Government 


(Ofticer Administering), [1931] A.C. 662. 

899. Add. Annotation :—Consd. R. v. West Norfolk 
Assessment Committee, Ez p. Ward (F. B.) 
(1930), 04 J. P. 201. 

900. Add. Annotations :—As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345: Tate & Lyle v. L. & N. BE. Ry. & 
L. M. & S. Ry. (1926), 43 T. L. R. 49; 
Sheffield Corpn. v. Luxford, Same v. Morrell, 
[1929] 2 K. B. 180. 

912. Add. Annotation :—Refd. A.-G. v. Denby, 

[1925] Ch. 596. 

-}—It is not appropriate to order a 
body to hear & determine an application 
which they had no power to hear (Avory, J.). 
R. v. LONDON County COUNCIL, Ex p. 
ENTERTAINMENTS PROTECTION Assocn., LTD. 
(1930), 47 T. L. R. 111, D.C. 


925a. —— 


925b. 





PART V. SECT. 1, SUB-SECT. 4.—I. 
g i. a sonia oe eee 


Scotia ine ane ct. }— Re Reon 
Noe) rd D. Re ose: 49 Can. Crim Soe Piss tho 
ron aCe b0'N » 8. R. 76.—-C such third part 


sm. When not given— app Biastion of ment for the alleg 
Crown Costa Act.J— Ax CHINAS: “Bee net the 


—R., 
MEN (1924), 34 B.C. R "349 .--CAN. 
age VI. nal 1, SUB-SECT. 1. 


of an alleged debt of its sccretary- 
treasurer :— Held: applts.could notsuc- 411; 49 A. L. T. 275 
ceed, as they had failed to bring their 3. 
terms of Article 
or to establish agency of 
in making the pay- 
ed dobtor. 
first point, the debt of the secretary- 
treasurer was not admitted by resp. 
& was even contested by the former ; 
it could not then be said that the pay- 


to direct other persons to do that which by 
law they ought to do; it has no power to 
require a body to do. something which in 
fact it has no power to do (HUMPHREYys, J.).— 
R. v. STEPNEY Corpn., Hz p. WALKER (JOHN) 
& Sons, Lrp. (1932), 96 J. P. 360; 48 
T. L. R. 660; 30 L. G. R. 416, D. C.; on 
appeal, 49 T. L. R. 103, C. A. 

.J|—Re Hrwarp (1845), 2 Dow. & L. 753; 
sub nom. Re HRywarbD, 14 L. J. Q. B. 118. 


957. Add. Annotation :—Refd. R. v. Stepney 
a Ex p. Walker & Sons (1982), 96 J. P. 
360. 


926a. 





958. Add. Annotation :—Apld. R. v. Harris, [1927] 
2K. B. 587. 

1008. Add. Annotation :—As to (3) Apld. R. v. 
L. C. C., Ba p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 

1022. Add. Annotation :—Refd. Olark v. Epsom 
R. D. C., §1929] 1 Ch. 287. 

1066. Add. Citation :—sub nom. R. v. POPLAR 
Boxrovuay Counci., Ex p. LONDON COUNTY 
CoUNnciIL, R. v. POPLAR BorRouGH COUNCIL, 
Ex p. METROPOLITAN ASYLUMS BOARD, 2 
B. R. A. 810. 

1091. Add. Annolfation :—Refd. KR. v. Leicester 
JJ.. Hx p. Allbrighton, [1927] 1 K. B. 557. 


-}—The powers of the Ct. of K. B. are | 1095. Add. Annotation :—Consd. Re Wingate’s 
not unlimited. That ct. has general power | 


Patent (1931), 47 T. L. R. 541. 


TIT. ES, Er pn. ar [1928] Vv. R. 
; [1928] reas 
L. i. 293. A AU 


954 viii. -}—When the extra- 
ordinary remedy of mandamus is 
sought to compel a municipality to 
issue a building permit the applicant 
must show that there was a reasonably 
strict compliance with the provisions 
of the bye-law regulating the issue of 
such permits. In the present case an 





On the 


Who tssue—Patna High 
Court. }~The Y Palin High Ct., which 
was constituted Jong after ‘Specific 
Relief Act, 1877, had been passed, 
cannot be said to have inherited any 
power from the High Ct. of Oalcutta 
to issue a writ of mandamus.—SuRAJ- 
MULL BRIJLAL v. INCOME ey CoMmk 
Binar & a (1931), I. L. R. 10 


Pat. 218.—IND 
PART VI. SECT. 1, SUB-SECT. 2. 
895 iv. ——.}--The granting or 


refusal of a mandamus is a matter of 
discretion.—He PIONEER pret = 
aoeN SOCIETY, ie REG 
aes a {1928} D. ve ht. 830: 
(1928) 1M W. W. it 361; 39 B. C. R. 
895 v. i Where order not for public 
benefit. }--PE v. MONTREAL 
(1928), 31 Q. pe It. N64. —~CAN, 


PART VI. SECT. 1, SUB-SECT. 3.—A. 


919 i. Writ sought for ulterior motive 
—To satisfy personal enmity & spite— 





Mandamus refused.|—Ez WIM 
(1921), 49 N. we S07 CAN, "3 
919 if. = -pplta. moe & man- 


damus to compel resp. municipalit 
to acoept payment by a third iaete 


ment was ‘“ for the advantage of the 
debtor.’”” On the second point, tho 
evidence showed that the Day mene by 
the third party was not made by bim 
as agent of the debtor but on his own 
Ledeghe ey v. CORPORATION DU 
VILLAGE DU act K-CHUR DE JESUS 
eee P ae L. .197; {1928} S. Cc. R 


PART VI. SECT. AS. tb SUB-SECT. 3.— 


049 ii. —— ir application for a 
mandamus was dismissed, where it was 
an attempt to secure the performance 
of an alleged Ns debibacc the pert by a public 
body, & not to secure t PB rformance 
of any oe oak ers BUTLER) v0. 
NAVAN . Sree COUNCIL, 
{1928] 1. er 92, “468 —~IR. 


PART VI. SECT. 1, SUB-SEOCT. 3.—C. 


954 vi, ———-.]—Before a mandatory 
order can be obtained, a Bald t. must 
show that he bas some a right in 
law to enforce the duty, p eLOMInAGE 
of which he asks the d at the ct. to 

compel.—RFe wan CoBOURG 
Town. [1924] 4 1 z. 459; 56 
O.L. R. 531 4] GAN: 


954 vii. ——.}——R. v. REGISTRAR OF 
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order granting such a mandamus was 
set aside on appeal because the b he 
law was not complied with in that 
application for he permit was bs 
mado by the >: although on 
the application for the mandamus the 
relator, who was the owner, swore that 
the pons eppucenen was made on 
i WINNIPEG (1980) 

1 W. W. R. 914; 4D. L. BR. 205; 
Man. L. R. 621 —CAN. 


PART VI. as 1, SUB-SECT. 3. 


- (a). 
a a —— rebar NDS 0. KABOTA. 
R. 3763; (1925) 4 


{1925 L. 
WW. R. 6 620. —CAN. 


PART VI. sare 1, SUB-SECT. 3.— 


- (a). 
1038 iv. ——~—.}—An application for 
&® mandamus waa dismisecd, 


‘ owner ” 


where 

appets. had an adequate alternative 

remedy.—R. rela eats v. rg 
TIER RURAL NIOCIPALITY, (1922] 2 

ue W, R. 670; 68D. L. R. 741.— CAN. 

1038' y. aaa ie mandamus ig 

not available if another remedy is 

een by statute.—Re VIKING MUNI- 

OSPITAL Distaicr No. 10, 

{1923} 4D. aL. R, 1123,-—-CAN, 


Vol. XVI.—Crown Practice. 


1idia. Income Tax Act, 1918 (c. 40), 5. 125, 
Sched. A., No. V., rr. 7, 8—Remedy by way 
of appeal.|—As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
during that year & that, by the above 
r. 7 a ), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the rc was postponed pending the 
decision the ct. on rules nist, which the 
owners had applied for & obtained, calling 
upon (a) the General Comrs. & the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments; & (6) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, & commanding 
him to furnish the requisite certificate in 
connection with the claim:—Held:  dis- 
charging the rules nist, the General Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, cerliorart & mandamus would 
not lie.—H. v. KINGSLAND PARISH INSPECTOR 
oF Taxes, Ea p. PEARSON, KINGSLAND 
Estate, R. v. KINGSLAND PARISH INCOME 
Tax Comrs. & INspector oF Taxes (1922), 
8 Tax Cas. 327. 

Annotations :-— Reid. KH. v. Swansea Incomo Tux Coinrs., Ex 
p. English Crown Spelter Co., (1925) 2 K. B. a Ander- 
ton & Malstead, Ltd. v. Birrell, (1932] 1 K. B. 271. 

1150. Add. Annotations :—Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 832; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485. 


1152. Add. Annotation :—Refd. R. v. Lancashire 
JJ., Ex p. Tyrer, (1925) 1 K. B. 200. 


PART VI. SECT. 1, SUB-SECT. 4.—A. 


1157 iv. -_}—A man- 
damus lies against a minister of the 
Crown to compel tbe discharge of a 
duty laid upon him in the interost of 
the the public Monn v. PERRON (1927), 

44K 181.—CAN. 


ai, Income Tar Commissioner—To 
perform a discretionary act.}—Held 
inasmuch as Specific Relief Act, s. 45, 
did not apoly to this High Ct. it “hag no = 
power to issue a mandamus directing 
the Income Tax Comr. to do what 





ad 1 


= 





High Ct. against the Comr. of Income 
Tax requiring him to state a case on 

oints of Jaw different from those he 
d before the Comr. to state a 
case, his eg: see cannot be enter- 
tain a a ~ Cooks V. 


(Fina) v oa Tax Comer. (1928), 
ts 6 eee 492.— IND. 


pe 
Board.}--Where an application 


Cases 1141a—1280a. 


1156. Add. Annotation :—As to (1) Apld. R. 
L. C. 0., Ex p. Swan & Edgar (1927) 
(1929), 141 L. T. 590. 

1162. Add. Annotation :—-Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

1185. Add. Annotations :—As to (2) Refd. St. 
Magnus, etc. Parochial Church ee au 
London Diocese Chancellor, [1923] P. 
Generally, Refd. R. v. North, Ex p. Aape 
(1926), 48 T. L. R. 60. 


1186. Add. Annotation :—Consd. a a Central 
Criminal Court JJ., Hz p. L. C. C., [1925] 2 
K. B. 43. 

1218. Add. Annotation :—Distd. Port of London 
peeled v. I. R. Comrs. (1919), 12 Tax Cas. 

1217. Add. Annotations :—Refd. R. v. Roberts, 

Ez p. Scurr, [1924] 2 K. B. 695; Roberts v. 

Hopwood, [1925] A. C. 578 ; Short v. Poole 

Corpn. (1925), 42 T. L. R. 107. 

Add. Annoiation :—Refd. Short v. Poole 

Corpn., [1926] Ch. 66. 

1221. Add. Citations :—3 Nev. & M. K. B. 
3 1L. J. M. C. 117. 


1225. Add. Citations :—3 L. 
J. P. 662. 


1219. 
802 ; 
T. O. S. 180; 8 


1228. Add. Citation :—sub nom. R. v. LEICESTER, 

DEPUTIES OF FREEMEN, 15 Q. B. 8671; 117 
i. R. 618. 
Add. Annotations :—Folld. lk. v. Monmouth 
re ae KR. v. Bolton Corpn. (3870), L. R. 5& 
Q. B. 251. Refd. Hx p. Portingell, [1892] 1 
Q. B. 15; KR. v. Somerset JJ. (1900), 16 
T. L. R. 166. 

1230a. No fresh grounds for rehearing 
advanced. |—Appct. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross & at £22 rateable value. 
On July 30, 1929, appct. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating & Valuation 
Act, 1925 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to £25 
gross & £18 rateable value. Not being 
satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period specified in 
Sched. V., Part I. of the Act & the appeal 
was withurawn. A second proposal was 
then made by appct. on Dec. 30, 1929, for 
the amendment of the valuation list upon 
the ground (inter alia) that the assessment 


PART Vi. SECT. 1, SUB-SECT. 5.— 
A. (da). 


1221 vii. Not to hear cuse with- 
out its ae ALP v. BRINDA, 
ES 3D. L. R. 1092; 57 N.S. BR. 
323.—-CAN. 


1221 viii. ——— Incriminal matler.j— 

ane Supreme Ct. of Ontario has juris- 

nm to mandamus a Bet Ct. 
judge’ 8 criminal ct. to try 

e procedure of Criminal Code, B 27, 

& person against whom an indicunent 

has been found by a grand jury for the 





CHnETTYAR 


Itegistralion 
by 


resp. for registration as an architect county. The fact that no es have 

ne Act eres dry sbpeoe areas —~ had been cetaned by the above Hoard: been made as to the issue of a man- 

aoe eT OE Genin i 927), —Held: mandamus would not lie damus in a criminal matter does not 

r AHORE pater AND ( » directing the Board to register resp— preclude the Supreme _ot. ‘from 
LL, R. 9 Lah. 317.— ARCHITECTS REGISTRATION BOARD oF = axercising its full powe 

a ii. —— 7'o state cause on points oflaw VICLrORIAT. pace i 1926) V.L. TR. pease vw. DALY, ye) A. Ac 

seit palced al Roaring: }—~-Hdd:whoerean 195; 235C. LL. R.4 1 Alta. L. R. 4L. J. P. 0. 21; 182 L. T. ora: iG 

asseseeo seeks for a mamlamus fromthe 93.—-AUS. T iL. R. 814.—CAN, 


J.8, 
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Cases 1230a—1580a. ENGLISH AND Emprre Diaest SuPPLEMENT. 


was excessive, but without proposing what 
the amendment should be. 
1930, the rating authority caused notice to 
be served on the appct. that they intended 
to object to appct.’s proposal on the ground 
that the present assessments were fair & 
The proposal then came before 
the assessment committee on Feb. 18, 1930, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear & 
determine the said proposal, whereupon the 
rule nisi 
the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard & determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
—R. v. Wesr NorrotkK ASSESSMENT Com- 
MITTEE, Ex p. WARD (F. B.) (1930), 94 J. P. 
201; (1926-31), 1 B. R. A. 418, C. A. 
1293. Add. Annotation :—As to (1) Consd. Blundy, 


Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


1308. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 


reasonable. 


appct. applied for a 
mandamus :—Held: 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (@). 


Ci. -}—The Supreme Ct. of 
Ontario has jurisdiction to grant o 
mandamus to a judge of a division ct. 
to hear an appeal from a cunviction of 
deft., by a police magistrate, of an 
offence contrary to Inland levenue 
Act, 1908, 8. 180 (f).—R. 2. Sprems 
(1924), 53 O. L. Rh. 290.—-CAN. 





PART VI. SECT. 1, SUB-SECT. 5.— 
A. (g). 


Ite HOLLanp 
nN. 211.—CAN. 





1237 ii. —— 
(1875), 37 U. C. 
PART VI. SECT. 1, SUB-SECT. 5.— 

A. (hb). 


sp. Z'o sign record of acquittal — 
dfler retirement af judge.}—A retired 
judge of a county ct. criminal ct. can- 
not be compelled by mandamus to 
sign a record of acquittal for lack of 
jurisdiction, after a long interval of 
time. If there is auy right to have the 
record signed, the only competent 
person is the present judge.—J?e HALL 
(1922). 38 Can. Crim. Cas, 55.-——CAN. 

sq. To grant administration—Surro- 
gate Court.j-—-The Surrogate Ct. is 
subject to mundamus from the Ct. of 
King’s Bench. 

On the application by the daughter 
& sole heir of uv intestate for a grant 
of administration, the Surrogate Ct. 
judge offered to grant temporary 
administrution to a trust co. The 
appet. refused to accept this offer, & 
appiled to the Ct. of rs $e Bench for 
a mandamus requiring the Surrogate 
Ct. to issue letters of administration 
in the terms of her petition. No 
material was produced at the hearing 
of this application contradicting the 
statements in the affidavit filed in 
support of the application or showing 
that there was any lack of qualification 
or capacity in the appct., or that 
there was in fact any opposition to her 
petition, or that any one else any 
interest in the estate:—Held: an 
order directing the judge of the 
Supreme Ct. & the clerk thereof to 
issue letters of administration to 
the appct. should be granted.—e 
MacDonaLyn Esrate, Ite SURROGATE 
Courts Act (Man.), (1920] 3 W. W. R. 
693; varied, [1930] 1 W. W. RR. 242; 2 
D. L..177; 38 Man. lL. li. 446.—CAN. 


oe 


n Feb. 7, 


for a 





1580a. 


Ry. K 


PART VI. SECT. 1, SUB-SECT. 5.—B. 


1270 iv. Not where dismissal 
justified.}—Re MONAGHAN (1924), 57 
N.S. R. 242.—-CAN. 


1270 v. .}—ADAMS RIVER 
LUMBER Co. v. KAMLOOPS SAWMILLS, 
B. Cc. lt, 354.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5.-—D. 


1292 i. General rule—Bill pending 
to repeal Act. |}—Where a duty is imposed 
upon a local authority to carry out 
an Act, the fact that a bill has been 
introduced to repeal that Act does not 
justify the local authority in refusing 
to carry oul tho duty, & mandamus 
lies to compel performance.—R. vw. 
RATHMINES URBAN District COUNCIL, 
(1928] I. Rt. 260.—IR. 


1294 il. -}~—Health Act, 1919, 
8. 147, gives the Commission of Public 
Health power to order a municipal 
councH to combine with other councils 
in providing, equipping & maintaining 
& common hospital. On the refusal 
by a counci] to obey such an order the 
Commission obtained an order nist 
for the issue of a writ of mandamus :— 
Held: where the issue of a writ ts 
obligatory under the statute, vagueness 
in the order sought to be enforced is 
immaterial & the writ must issue.— 
lt. v. ROCHESTERSHIRE COUNCIL, £7 7. 
Pusuic TIEALTH COMMISSION, [1928] 
Lie 492; [1928] Argus L. fh. 315. 











PART VI. SECT. 1, SUB-SECT. 5.—E. 


To register transfer.J—l. v. 

OF TITLES, Lz p. Moss, 
11928) V. L. Rt. 411; 49 A. L. T. 275 3 
11928) Argus L. ht. 293.—AUS. 


sr, ALunicipal council—Imposing con- 
ditions to permiasion to erect petrol 
pump outside legitimate scone of council’s 
functions.)}—Held : a mandamus should 
be granted.—Re RANDWICK MUNICIPAL 
CounciL, x p. BOWSER & Co. (1927), 
27 8 R.N. 8S. W. 209; 44 N. 8. W. 
Ww. N. 57.—AUS. 


st. Afayor—Refusing to put motion to 
mecting.-~—It. v. FOLEY, Ar p. MILLER, 
{1928] V. L. R. 1.—AUS. 

sv. Muntcipal corporation—Refusal 
to accept payment of money.]—Applts, 
sought a mandamus to compel the resp. 
municipality to accept payment by a 
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1317. Add. Annotation :-—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


1828. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1837. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1875. Add. Annolation :—As to (2) Apld. R. v. 
L. O. 0., Ea p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 


1433a. Reference to statutory & other orders & to 
private & local Acts—- Duty to supply copies 
aus Lars court.|—Practice Nore, [1926] 


1466a. —— Cross-examination of deponent—When 
ordered——Only in very special circumstances.] 
—R. v. Kant JJ., Bz p. Smits, [1928] W. N. 
137, D. C. 


1486a. —— ~——.]—R.. v. Hancock, ALDERMAN 


OF NorTH WEST WARD or BorRoOvUGH OF 
POOLE (1839), 3 J. P.. 728. 


Everett v. 


Everett v. 


-}~Undoubtedly the principle is 


true, that returns must be certain, & not 
argumentative (LoRD MANSFIELD, C.J.).— 
ae uf oe REGis Coren. (1779), 1 Doug. 


Annotations :—-Refid. JR. v. Brewer’s Case (1824), 4 Dow. & 
B. 492; R.v. Bowman (1834), 6 C. & P. 3387. 


99 BK. R. 116. 


third party of an alieged debt of its 
secrotary-treasurer :— Held: applits. 
could not succeed, as they had failed 
to bring their case within the terms of 
art. 1141 C. C. or to establish agency of 
such third party in making the pay- 
nent for the alleged debtor.—PERRON 
v. COoRPN. Du Vitiacit Du Sacre- 
{1928] S. C. R. 326; affg., 44 Que. 
C. B. 400.—CAN. 


PART VI. SECT. 2. 
1326 iv. ~|}] — CABTLEMAN 
v. JOHNRON, [1921] 3 W. W. RB. 830; 
can L. R. 862; 30 B.C. R. 354.— 





PART VI. SECT. 3. 

1341 i. When action for mandamua 
pending. j—~An interlocutory mandamus 
should not be rranted, unless it can be 
shown that pitf. will suffer injury by 
waiting for the result of the trial. 
Proof of the claitn for damages is not 
a condition precedent to the granting 
of an interlocniory mandamus.— 
RIDINGS v, ELMHURST SCTIOOL TRUB- 
TKKS (Sask.), (1926) 4D). L. R. 81; 
[1926] 2 W. W. R. 752.—CAN. 


PART VI. Bere - ieee 1.— 
» (a). 

1350 i. Necessury parties —- Dflan- 
damus againat municipal corporation. | 
—~In mandamus proceedings against a 
municipal corpn. it is the better 
practice to muke parties to the pro- 
ceedings the members of council & 
officers whose alleged delinquencies 
are involved.—It. (RKAD) v. PEMBINA 
MUNICIPAL Disrricr No. 552, [1922] 
aN W. QR. 857; 70 DOL. R. 559.— 


PART VI. aoa a’ SUB-SECT. 1.- - 


1878 i. 2ffect of delay—Poverty of 
applicant.JjJ—Anu apnet. for a writ af 
mandamus rnust apply to the ct. within 
a reasonable time of the happening of 
the event on which he grounds hig 
claim, &, in view of the benefits con- 
ferred on poor persons by Poor Persons 
Legal Remedies Act, 1918, want of 
meuns is not a sufficiont excuse for 
unreasonable delay.—Re MANUFAC- 
TURERS’ MuTruaL INSURANCE, LTD., 
liz p. ANLEZARK (1931), 31 8. R. N.S, 
63; 48 N. Ss. W. W. N. 24.—AUS. 


1644a. 


1726a. —— 


1846. Add. 


Vol. XVI.—Crown Practice. 


-~.}+—The mandamus issued, re- 
citing the book to be in deft.’s custody, 
power, & control; & was tested the day on 
which the ruJe for the mandamus was made 
absolute. Return, that the book was not 
at the time of the teste, nor since, nor at the 
time of the return. in the custody. etc. The 
ct. refused to take the return off the file, or 
quash it, on motion, upon affidavit of the 
facts as above stated, & of the belief of 
deponents that deft.’s object was to evade 
the process of the ct. But the ct. refused 
deft. the costs of the last motion, though 
moved with costs.—R. v. PAYN (1837), 6 
Ad. & El. 392; 1 Nev. & P. K. B. 524; 
Nev. & P. M. C. 214; Will. Woll. & Dav. 
142; 6L. J. M. C. 62; 1 J. P. 37; 1 Jur. 
54; 112 BE. R. 150. 

-}—A peremptory writ of man- 
damus was duly served on ten members of a 
borough council in 1897, commanding the 
corpn. to obey an order of the Local Govt. 
Board limiting a time for the carrying out 
of a sewerage scheme, pursuant to a local 
Act passed in 1885. ‘The writ after service 
was left in the hands of one of the members, 
who lost it. In Mar. 1903, of the forty- 
eight members of the council only seven 
remained who were originally served in 
1897, & in that month all forty-eight members 
were served with an order of the ct. to make 
a return to the peremptory writ served in 
1897, a copy of which accompanied the order. 
On a rule nisi to show cause why the return 





1789. After this case add ‘ 


Cases 1644a—1954. 


should not be taken off the file, & calling on 
the forty-eight individual members to show 
cause why writs of attachment should not 
issue against them for disobedience to the 
peremptory writ, the ct. was of opinion that, 
under the circumstances, all forty-eight 
members were duly served with the peremp- 
tory writ in Mar. 1903. It was ordered that 
writs of attachment should issue against the 
Seven members originally served, the writs 
to lie in the Crown Office until a certain date, 
leaving the onus on the seven members to 
satisfy the ct. that the writ was obeyed. 
The matter was allowed to stand over as 
against the other forty-one.—R. v. Wor- 
CESTER Corpn. (1903), 68 J. P. 180; 2. G. 
R. 61, D.C. 


1786. Add. Annotation :—Refd. R. v. Cory, [1927] 


1 K. B. 810. 

~.]}—See, now, 
S. C. J. (Consolidation) Act, 1925 (c. 

s. 31 (1) (a).” 





1740. Add. Cilation :—2 B. R. A. 639. 


Add. Annotation :—Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. RR. 468. 


1749a. —— ——.]—Rt. v. VAYLE (1844), 8 J. P. 


Jo. 212. 


1809. Add. Annolations :—Refd. Re Letters Patent 


No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 
53; Swift v. Board of Trade, [1926] 2 K. B. 
13]. 


Part VIl—Quo Warranto. 


1837. Add. Annolations :—-Refd. Metcalfe v. Boyce, 


[1927] 1 K. B. 758; Bournemouth-Swanage 
Motor Hoad & Ferry Co. v. Harvey, [1929] 
1 Ch. 686. 

For cross-reference at end of section read 
‘* See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), s. 48.” 

Annotation : — Refd. 
Griftiths, [1924] 1 K. B. 941. 


Everett v. 


1847, Add. 


1952. Add. 


1954. Add. 


Annotation : — Refd. Everett  v. 


Griffiths, [1924] 1 K. B. 941. 


1852. Add. Annotation :—Refd. Brown v. Dagen- 


ham U. C., [1929] 1 K. B. 737. 


Annotation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 


Annotation : -—- Refd. 
Griffiths, [1924] 1 K. B. 941. 


Everett =v. 


Everett v. 


municipal office is at the time of his 


PART VI. cee erase 5.— 
- (0). 


sw. To named county court judge—To 
hear appeal from conviction -—Compliance 
by another judge— Prohtbition.j—Re It. 
v. POCHEREBNY, lt. v. STACPOOLE & 
Stubss, [1930] 3 W. W. R. 483 sub 
nom, lia p. POCHREBNY, 54 Can. C. C 
185; 39 Man. L. R. 177.—CAN. 


PART VII. SECT. 2. 


1840 i. Diserction of court—Courl 
wund to consider all circumstances. |— 
On eppechien for a quo warranto, the 
ct. will consider whether in all the 
circumstances the public interest calls 
for the exercise of its discretion in 
fuvour of appet.—R. (BouDROT) v. 
JOUNLNSTON, [1923] 2 D. L. R. 278; 56 
N. S. R. 214.—-CAN. 


1840 ii. -}— Where an 
upplication for quo warranto ia made to 
the Ct. of K. B., the grauting or with- 
holding of leavo is in the discretion of 
the ot., & the discretion ought to be 
exercised upon a sound consideration 
of the particular circumetances of each 
case.—R. (MATHESON) v. HUBER, (1924) 
oan L. R. 905; 2 W. W. R. 596.— 








PART VII. SECT. 3, SUB-SECT. 1.— 
A. (d). 


1871 fii. -+—An application for 
&® quo wurranto, to test the validity of 
the appointment of an inspector, op the 
ground that the appointment was 
illegal because there was already an 
Inspector in office, waa dismissed, as 
the municipality had power to appoint 
“one or more inspectors.”-—HK. v. 
cae (1926), 69 N. S. R. 93.— 





PART VII. SECT. 3, SUB-SECT. 1.—F. 

sx. ——— Failure to post namc of 
candidate. )j-—Where after being legally 
nominated as a councillor for a rural 
municipality, a candidate informs the 
clerk & returning officer that he is 
cousidering withdrawing, but does not 
withdraw, & the returning officer does 
not post his name as one of the 
nominees but declares another candi- 
date elected by acclamation, a quo 
warranto proceeding is the correct 
method for testing the latter’s right 
to the office.—R. (Mackay) v. Goon, 
a 1 W. W. R. 7123; 66 D. L. R. 

sy. —-— Disqualification of candi- 
date.j}—-Where a person elected to a 
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election disquahlfied for olection, tho 
election can only be attacked by an 
election petition; but where he is 
disqualified from holding municipal 
office his case comes under the category 
of continuing disqualifications which 
afford good ground for a proceeding by 
quo warranto.— lk. (NUTTALL) t. BROWN 
{1023] 2 WLW. RSLs 33 Man. LL. Re 
18%.—CAN, 

BZ. Statutory remedy avail- 
uble.}—The romedy by quo warranto is 
not excluded by another statutory 
remedy, uruess the Legislature has so 
declared expressly or by necessary 
implication.-—lt. (McARTHUR) v. May- 
cock, [1924] 4 D. Le. R. 1222; 3 
W. W. Lt. 40.—CAN, 


PART VII. oe 4, SUB-SECT. 2.— 


+ (a). 
ti. —— —— Proof of interest.|— 
as McEENZIE (1851), 2 C. L. Ch. 36. 





PART VII. ae 4, SUB-SECT. 2.— 

ei. cane ne ce (MaTHEson) vw, 
Huser, [1924] 2 D. L. R. 905; 2 
WwW, W. R. 596.—CAN. 


Cases 2007—2149a. 


2007. Add. Annotation : — Retd. 
Griffiths, [1924] 1 K. B. 941. 


2046a. 
& to private & local Acts—Duty to supply 


Everett  »v. 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


copies for use of court.]—PRACTICH NOTE, 
[1926] W. N. 308. 


Reference to statutory & other orders 2093, Add. Annotation :—Apld.R.v. 1.0. 0., Eep., 


Swan & Edgar (1927) (1929), 141 L. T. 590. 


Part VII].—Prohibition. 


2109. Add. Annotation :—Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News, Editor, 
etc., & Davidson, Ez p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 


2110. Add. Annotations :—-Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochseelischerei Gemeinniitzige Ge- 
sellschaft (1925), 1838 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

2112. Add. Amnotation:—As to (1) Refd. St. 
Magnus, ete. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 

2121. Add. Annotation :-—As to (2) Folld. R. v. 
North, Bx p. Oakey (1926), 43 T. L. R. 60. 

2129. Add. Annotations :—Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. R. v. North, 
Ez p. Oakey (1926), 43 T. L. R. 60. 

2180. Add. Annotations :—Refd. Tt. v. Electricity 
Comrs., Hx p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
et Powell, Hx p. Camden, [1925] 1 K. B. 
b41. 

2132. Add. Annotations :---Consd. R. v. Swansea 
Income Tax Comrs., Hav p. English Crown 
Spelter Co., (1925) 2 K. B. 250; R. v. North 
Worcestershire Assessment Committee, Bz p. 
Hadley, [1929] 2 K. B. 397. Refd. R. v. 
Kicetricity Comrs., “a p. London Electricity 


2182a. 


21422. 


2149a. 


Joint Committee Co. (1920), [1924] 1 K. B. 
171; Dennerley v. Prestwich U. D.C. (1929), 
141 L. T. 602. 


-J—~R. v. KINGSLAND 
ParisH, INSPECTOR OF TaxEs, Ha p. PEAR- 
SON, KINGSLAND ESTATE, R. v. KINGSLAND 
PaRIsH INCOME TAx Comrs. & INSPECTOR 
oF Taxes, No. 114la, ante. 


-}—A writ of prohibition will not lie 
to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.— 
R. v. NORFOLK JJ., Ez p. Davipson (1925), 
69 Sol. Jo. 558, D. C. 


-.J—Appcts. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax :—Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.—-R. v. SWANSEA INCOME 
Tax Comrs., kz p. ENGLISH CROWN SPELTER 
Co., (1925] 2 K. B. 250; 04 L. J. K. B. 718; 
133 L. T. 143; 41 T. L. R. 505; 9 Tax Cas. 
437; sub nom. R. v. INCOME TAX GENERAL 
Comrs., ha p. ENGLISH CROWN SPELTER Co., 
Lrp., 69 Sol. Jo. 606. 





PART VII. SECT. 4, SUB-SECT, 2.— 
B. (¢). 


1958 iii. ~J—-R. v. ADAMS 
(18350), ] C. L. Ch. 203.~-CAN, 

196913. What is acqutescence.}— 
Acguicscence by wx relator in the 
alleged offence, to be fatal, must be 
acquiescence at the time the alleged 
offence is committed. The subsequent 
conduct of a relator in agreeing to 
overlouk the equal alleged guilt of 
others does not coustitute disqualify - 
ing acyuiescence.-— KR. (MaATOEBON) v, 
HuRerk, (1924) 2 DBD. L. R. 905; 2 
W. W. BR. 596.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 

1990 i. Affect of delay.j—Unneces- 
sary delay in making an application 
for a rule atsi fur quo warranto is a bar 
to that remedy. <A delay from Oct. 
to Apr, the et. having sat twice 
in the meautime, is a delay of such 
length.—Re Crosman & McLeon’s, 
ELEcrION, Ez p. DOWARD (1922), 70 
DD. L. R. 589.-—CAN. 


PART VII, SECT, 4, SUB-SECT. 4.—A. 


sa. Necessity for — That motion 
made al iustance of relator.---On a 
motion for a quo warrant, an atfidavit 
Btating that the motion ie made at 
the mistance of the relator must be 
filed before the service of the notice 
of motion or petition, & where it has 
not been so filed the motion will fail. 
—R. (Mackay) *. Goon, {1922} 1 
W, WwW. qi. 732; 66 D. Lh. Tie 7163.— 
CAN. 


PART VII. SECT. 4, SUB-SECT. 4.—C. 


2017 i. Acceptance of office—Accept- 
ance or acting in office need not be 
stated. JR. v. STEPHENSON (1851), 1 
C. L. Ch. 270.—CAN. 


PART VII. SECT. 5. 


2026 ii. .}—An appeal from 
an order nisi for a quo werranto in- 
formation. Appct. sought the removal 
of a police comr. from his office on the 
ground that he had been convicted of 
a criminal offence. The objections to 
the order appealed from were: (a) that 
there had been too long a delay, about 
seven weeks, in making the FM art abet 
after the relator discovered the alleged 
disqualification ; (9) that an amend- 
ment to the notice of motion, by which 
the citation of the sects. of the Act 
which applied to the case were changed, 
should not have been allowed ; (c) that 
the alleged convictions, which were by 
a police magistrate, were not properly 
proved :—Held: all the objections 
should be overruled & the appeal dis- 








missed.—li. (JONES) wv URGESS, 
[1932] 1 W. W. R. 662; 2D. L. R 
181.—CAN. 


li. : . (MCARTHUR) »v. 
DovoeEt, [1924] 3 D. L. RK. 812.—O0AN. 

1 ii. Burden of proof.j——Ou the 
hearing of an information in the nature 
of quo warranto proceedings to oust 
resp. from his office as one of the com- 
miftes of adjustment under Dairy 
Products Sales Adjustment Act, the 
onus is on resp. to prove that he is 
entitled to hold the office so attacked.— 
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ee 





Ik. v. SHANNON (1930), 43 B. CO. R. 129. 
-—CAN. : 


sh. Defence—Failure to answer objec- 
tion—Is admission of truth of objection.} 
—K. v. Scott (1851), 2 C. L. Ch. 98.— 
CAN. 

sc. Service of notice of motion—— Time 
for—Mistake as to day of week subse- 
ret me amended.}-— i. v. PONSFORD 
(1902), 3 O. L. R. 410; 22 C. L. T. 
146 , 1 0, W. R, 645.—CAN. 


PART VIII. SECT. 1. 

2109 1. Whether grantable ex debito 
justitia—On excess or want of juria- 
diction—<Apparent from proceedings, }-— 
Where want of jurisdiction is apparent 
on the face of the proceedings 4 stranger 
is entitled to a writ of prohibition, ex 
debito justitie.—R. v. KNYVETT Hx p. 
WEBER (1928), 22 Q. J. P. 138.—AUS. 


PART VIII. SECT. 2. 

hi. —— -—— ——.]— MINIBTER 
ror LaBourR & INDUSTRY (N. 8S. W.) 
v. MUTUAL LIFE & CITIZENS ABBURANCE 
Oo., LTp. (1922), 30 C. L. RK. 488; 28 
rene J . 252: 2238. R.N. 8. W. 
610; 39 N. 8. W. W. N. 94; (1922), 
N. Ss. Ww. Ind. Arbn. Cas. 20.—AUS. 
PART VIII. SECT. 4, SUB-SECT. 1. 
utige. } Kap bone (1098), 28 Bee 
oO eC. (2p. Bors ; 
if 8. Me 564; 45 N.S, W. W.N, on 





PART VIII. SECT. 4, SUB-SECT. 2. 
2150 vi. ———~.] —~ Prohibition is 
granted where there is want of juris- 


2168. Add. Annotation :—Apprvd. R. v. North, 
Ex p, Oakey, [1027] 1 K. B. 491. 

2187a. ]—In the case of the misinterpreta- 
tion of an Act by an inferior ct.., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
oe notwithstanding such allegation.— 

OME v, CAMDEN (EAR) (1795), 6 Bro. Parl. 
Cas. 203; 2 Hy. BI. 533; 126 EB. R. 687; 
aff. 8. 0. sub nom. CAMDEN (LORD) v. Home 
(1791), 4 Term Rep. 382. 

Annotations :—Consd. Gould ov. Gapper (1804), a Kast, 345. 
Distd. Wadsworth v. Spain (1851), 17 171. Apld. 
R. vw. Greenwich County el Judge (18 ‘ae 60 L. T. 248. 
Refd. Gare v. Gapper (1803), 3 Kast, 472: Veley v. Burder 
(1841), ig Ad. & El. 265; Re Appledore Commutation 
(1845), 8 Q. B. 139; Egyptian Bonded Warehouses Co. 
», Yeyasu Goshi Kaisha, [1922] 1 A. O. 111. 

2200. Add. Annotations :—Consd. St. Magnus, ete. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 88; R. v. North, Ex p. 
Oakey (1926), 48 T. L. R. 60. 

2220. Add. Annotations :—Refd. R. v. Electricity 
Comrs., fz p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; BR. 
a. oe “Minister, Ez p. Davis (1929), 141 

2221. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. v. 
a Minister, £x p. Davis, [1929] 1 K. B. 

2237. Add. Annotation :—Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News, Kditor, 
etc., & Davidson, Ex p. Norwich (Bp.) (1932) 
48 T. J 4s RK. 253. 

2254. Add. Annotations :—Refd. R. v. Electricity 
Comrs., La p. London Electricity Joint 
Committee Co, (1920), [1924] 1 K. B. 171; 





eon in an inforior eeate oe [1929] 1 


% THE MACOABEES, [1923] 2 W. W 


2150 vii. ——.}— Re Wooproor, 
ee 3D. L. R. 966; 44 Can. Crim. 
ictal 





2192 iii. 


. v. LAMBTON 


cont.) (1928), 46 46 Can rk Crim, Cas. 13.— ously 





DL. R. 896; 1 W. W. R. 
329; 38 Man. L. Kt. 51; affy., [1928] 
320 CAN. 3 W. W. RR. 666.—CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— B. 
-}~Prohibition doos not 525,.— 
lie whore the lower ct., having properly 
entered upon an inquiry, 
found a fact which, 
easential] to the validity of its order, it 


Vol. XVI.—Crown Practice. Cases 2168—2308. 
R. v. Health Minister, Hx p. Davis (1929), 
141 L. T. 6. 


2287. Add. Annotation :—Consd. R. v. Electricity 
Comrs., Hx p. London Electricity Joint Com: 
mittee Co. (1920), [1924] 1 K. B. 171. 

2287a. Assessment committee.]—A rating authority 
had appointed a sub-committee to fix the 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They appointed P. G. members 
thereof, & subsequently appointed the same 
two persons as their representatives on resp. 
assessment committee. The applicant had 
given notice of objections to his assessment 
to resp. committee, & on learning the above 
facts. obtained a rule nisi for a prohibition 
to that committce from hearing & deter- 
mining his objection:—Weld: a writ of 
prohibition would lie to an assessment com- 
mittee—R. v. Norta WORCESTERSHIRE 
ASSESSMENT OomMITTER, He p. HADLEY, 
[1929} 2 K. B. 397; 98 L. J. K. B. 6085 ; se jal 
L. T. 557; 93 J. P. 199: 45 T. L. R. 525; 
27 L. G. R. 458; (1926-31), 1 B. R. A. O70. 

2289. Add. Annotation :—Consd. Ke Wingate’s 
Patent, [1931] 2 Ch. 272, 


2290. Add. Annotations :-—Consd. R. v. Hlectricity 
Comrs., Ez p. London Electricity Jomt Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Jiearts of Oak Assurance Co. v. A.-G. (1932), 
48 T. lL. KR. 296. 


2303. For the existing paragraph in original 
volume substitute as follows :— 
Electricity Commissioners.|—The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme.—R. v. 
YLECTRICITY Comrs., Ba p. LONDON ELEc- 
rRIcITY JOINT ComiIrrEee Co. (1920), Lrp., 
[1924] 1 K. B. 171; 98 1. J. K. B. 390; 130 
L. T. 164; 88 J. PP. 13; 39 T. L, &. 7155 
68 Sol. Jo. 188; 21 L. G. R. 719, C. A. 


Annotations: ;—Apld. R. v Church Assembly Legislative 
Committee & Church ee a ker p. Haynes Smith 
(1927), 44 T. L. R. 683 - Health Miuister, Fic p 


diction appearing on the face of the 
proceedings, prohibition may bo 
granted either before or after judgment. 
—He Monarch Dress Co. tt. AARON- 
BON, sets 2)D,L.R.514; 680.1. Rf. 


PART VIII. SECT. 5, SUB-SECT. 3.—A, 


sf. Before defence filed or matter 
dealt with.}--Where want of juris- 


has errone- 
though 


2150 ix. -}~—Prohibition should was competent to try.—Rt. v. Maais- diction does not appear on the face of 
not on unless it is cloar on the face TRATES COURT of om MONDe ine p. the proceedings, the application should 
of the ao yore tage that there is want Brazuny, piteee . Qd. 22 he made before judgment. The fact 
of jurisdiction. — years ae 8 are Q. J. P. 97.--A S" that a defence has not been filed, or 


Soorwmry or St. ADKRLARD v 
RURAL MUNICIPALITY (Mam ‘ “Tone; 
4D. L. BR. 4663; £1926] 3 W. W. R. 8; 
46 Can. Crim. Cas, 305.—CAN, 

2180 x. .}—The writ of 
hibition may be resorted to only w ars 
there is a ev (Mas lack of sera = 





PART VII. SECT. 5, SUB-SECT. 1. 

sc. Before hearing.)—A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
mary conviction, on the 
went of jurisdiction — Ee. 


that the matter has not been dealt, 
with by the inferior ct., is not a ground 
against kid Bupiy ine for prohibition. 

~——Rosr THe MaccaBEesrs, 
{1923] W. IW. Ii. 320. ~_OAN. 


roeed.e. PART VIIL. SECT. 5, SUB-SECT. 3.—B. 


ood.— 


—R. ». Der (Man.), (1927 (LAMSON) v. SHARPE & NGLIS, 2257 ii, ——-.}--NEARLY t. CREDIT 

1065 1927] 3 W. W. a 529; 49 [read | 3 W. R. 674; ~L.R.  SkrvickE Excnanar (LB. C.), [1929] 3 

Can. ae . . —C eh ae Can, Chun rin. Cas. 326 ; 15 Sask, DL. R107; 2 W. W. R. 287.—CAN, 
2150 xi. eM em Ex . ) . 

MuREDITH, Toei) Vv L. R. 8); Is sd. ——-.)— A motion for  pro- PART VIII. SECT. 6. 


A.L. T. 67: (1927] Argus L. R. 348.— 
AUS. ven 


charge may 


PART VIIL. SECT. 4,8UB-SECT.4.—A, frejudicing appot, oa te ico te 


2184 iv. —— ——.]— wire 
Fa RMERG’ Oo-0 a 2 Sig y aes 180.—CAN. 
Buraras, (1984) 45 4 D. tL. R 135: ‘ 55 
O. L. R. 534.—~CAN. 


2187 fil. -. }-—TUFTS v. THOMSON, 


hibition being commenced before the 
inagistrate has heard the evidence in a 


JAEGER Co. (1922), 38 Can. 


PART VIII. SECT. 5, SUB-SECT. 2. 
2217 vi. ——~—-.}—The want of juris- 





2287 i. Not to persons withous 
lawful authority deat as ads to act at 


be dismissed without ee rR. (KRULL v. Macuirg & 
O’SHEIL, 1988] 2 I i. R 58.-—IR. 

ni. S. P.——WatTFRRIDE WoRrRKERS’ 

~Ca8S FRDERATION OF AUTRTRAIIA 0 QGIL- 

cHRisT, WarTr & LT». 


SANDERSON, 
sea 84. C. L. BR. 482.—AUS. 

Add “ revsd. on other grounds 
16 S. ©. R. 707.° 
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Cases 2808—2448a. 
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Davis, [1929] 1 K. B. 619; R. v. North Worcestershire 2321. Add. Citation :—[1928] P. 88. 


Assessment Committee, Ez 


d. A.-G. v. London & Home Coun 


ons 
Authority, [1929)1 Ch. 513. Refd. f 


- 


ee 47 T. L. R. 115; 


B. 215; 
J. P. 226 


Comrs., 


2310a. 





48 R. P. C. 416. 
23810b. 
No. 2310a, ante. 





2812. Add. Annotation .—Refd. R. v. Electricity 
Comrs., Lz p. London Electricity Joint Com- 
mInittee Co. (1920), [1924} 1 K. B. 171. 


171. 


Assocn., Ltd., 


24222. 





PART VIH. SECT. 7. 


2319 via. ~—-——, }- Circum- 
Stances in which :—J/eld: resp., by 
applying to the Judge of the Division 
Ct., under Division Cts. Act, to set 
aside a judgment, had not waived his 
rights to move for prohibition.—/Jre 
ORR v. KREPSKY, [1925] 3 D. L. R. 
101k; 57 0. L. R. 353.—CAN,. 


2319 = viii. -]—Where a 
person appears at the hearing of an 
affiliation summons only to protest & 
to object to the Jurisdiction, be docs 
not, by remaining there after bis 
objection is overruled, & by endeavour- 
8 to discredit a Ng eet story, 
voluntarily submit mself to the 
jurisdiction or deprive himself of the 
right to apply for a peg ag 
Er p. HOLMES (1927), 2738. R. N.S. W. 
253 r 44 N. S. W. W. N. 82.—AUS. 


PART VIII. SECT. 8, SUB-SECT. 4. 








sg. Against rties.) — Prohibition 
lies against parties as well as against 
the judge of the inferior ct.—Rosemn- 


REKG vw. THE MaccaBrrs, [1923] 2 
W. W. R. 320.—CAN, 


PART VIII. SECT. 8, SUB-SECT. 6. 


sh. Admissibility of statements made 
on infermation d> belicf.— An applica- 
tion for prohibition ts not an biter: 
locutory motion, hence, under K. B. 
Rule 392, statements made on informa- 
tion & belief in the affidavits filed 
thereon are not admissible.—Brav- 


tiers Joint Klectricity 
©: Flectricity Comrs., 
fer np. Yorkshire Eleetric Power Co. (1927), 91 J. P. 191; 
Shell Co. of Australia, Ltd. v. Federal Comr, of Taxation 
London County Council, 
=? Entertalumentsa Protection Assocn., Ltd., [1931] 
.&B, R. v. Webster, Ex p. Marshall (1931), 95 


23809. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2810. Add. Annotation :—Refd. R. v. Electricity 

Ee p. London Electricity Joint Com- 

mittee Co. (1920), [1924] 1 K. B. 171. 

-——,.]}—Prohibition will 

against the Comptroller-General in respect 

of any act or decision which is either done or 
taken at the direction of the Law Officer, 
or which is subject to an appeal to him, nor 
in these respects against the Law Officer.— 
Re WINGATE’S PATENT, [1931] 2 Ch. 272; 100 
L. J. Ch. 870; 145 L. T.572; 47 T. L. R. 641; 


Bros. 


not tiie 


659 ; 
746 ; 


Co., Lt . 


2401. Add. 


Part 1X.—-Certiorari. 


2421. Add. Annotations :—As to (1) Refd. R. v. 
Klectricity Comrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 

As to (1) Refd. R. v. London County 

Council, La p. Entertainments Protection 

fi931] 2 K. B. 215. 

to (3) Refd. R. v. Electricity Comrs., Lx p. 

London Electricity Joint Committee Co. 

(1920), [1924] 1 K. B. 171; 

of Health, Hx p. Yaffe, [1930] 2 K. B. 98. 


Remedy by way of appeal—Notice of 


Kk. B. 43. 


R. v. Minister 2449a. 





CHENE & PELTIER v. GUNSON (Sask.), 
{1928}.3 D. L. R. 692; [1928] 2 
W. W. FR. 497; eub nom. Hz p. BEAU- 
CHENE, 50 Can. Crim. Cas. 57.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 


2401 i. Not from order as to costs. }— 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
with the hearing of a charge, costs were 
given against the informant. On 
appeal as to costs: ~Held: the appeal 
should be dismissed.—R. v. LEONARD, 
(19211 3 W. W. R. 768; 66D. L. Ti. 
497; 36 Can. Crim. Cas. 255; 15 Sask. 
L. RR. 29.—CAN. 


PART IX. SECT. 1. 
gi. —— ——.]}—R. v. DENNY 
(1921), G1 D. L. R. 663; 


36 Can. 
Crim. Cas. 77; 51 0. L. R. 121.— 
CAN. 

g ii, —— ——.J—f. v. WoonsTock, 
TOWN ASSESSORS, Er p. BANK OF 
Nova Scotia (1922), 68 D. L. R. 48.— 
CAN. 

g ii. -—- ——.} RR. vo. Woon 
(1924), 43 Can. Crim. Cas. 382.—CAN. 

giv. ——— —~—.}—MAuHAMMAD RAZA 


FANKB BELGAMI ft. SADASIVA Rao 
(1925), I. Ll. R. 49 Mad. 49.— IND. 

gv. —~.Jj—R. vw. O'RRIEN, 
Kr p. THERIATLT (1917), 45 N. B. R. 
275; 29 Can. Crim. Cas. 141; 41 
D. L. R. 97.—OAN, 

g vi. —— ——.]—Where ele pond 
has ample remedy by appeal certiorari 
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appeal given.|—R.  v. 
INSPECTOR OF TAXES, 
KINGSLAND ESTATE, R. v. KINGSLAND PARISH 
Income Tax Comrs. & INSPECTOR OF TAXES, 
No. 114la, ante. 

As 2448. Add. Annotation :—Folld. R. v. 
Criminal Court JJ., Hx p. L. C. ©., [1925] 2 


2822. Add. Annotation :—Generally, Refd. Lazard 
& Co. v. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 66. 


2826a. Reference to statutory & other orders & to 
private & local Acts—-Duty to supply copies 
for use of court.|—-PRAcTICE Nore, [1926] 
W. N. 308. 


2345. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


2382. Add. Annotation :—Refd. St. Magnus, etc. 
Parochial Church Council] v. London Diocese 
Chancellor, [1923] P. 38. 


2388. Add. Annotations :—Refd. Pickford v. Quirke, 

Pickford v. I. R. Comrs. (1927), 43 T. L. R. 
R. v. St. Marylebone Income Tax 
Comrs., Ez Pee, (1928), 13 Tax Cas. 
R. v. L. 
(1927), (1929), 141 L. T. 590. 


Law officer.]}—Re WINGATE’s Patent, 2400. Add. Annotation :—Consd. Simbro Trading 
: v. Posograph (Parent) Corpn., 
[1929] 2 K. B. 266. 


Annotation :—Refd. 
Pollak, [1927] A. C. 732. 


C. C., Hx p. Swan & Edgar 


Campbell 1. 


KINGSLAND PARISH 
Ex p. PEARSON, 


Central 


Not to quash order.]|—The K. B Div. 
of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 


will not be granted unless sone satis- 
factory reason is given why the remedy 
by way of appeal waa not taken 
advantage of.—It. v. LEBLANC, Ex p, 
McDonabLy (1926), 53 N. B. R. 37.— 
CAN. 

g vii, —-— ——.}-—-Fr p. GAUTKEAU 
(N. B.), (1928) 1 D. L. R. 2713; 49 
Can. Crim. Cas. 182.—CAN. 

zi, -—-—— -}—R. v. OLSEN (1923), 
32 B.C. TR. 516.—CAN. 


PART IX. SECT. 3. 


sk. County court judge in Nova 
Scotia—Imprisonment on civil Ria yireeat 
Re METZLER (1930), 53 Can. ©. C. 244,—— 
CAN. 

sl. Tigh Courts in India.}-——Subject 
to a statutory exception in respect of 
the Acts or orders of the Governor- 
General & Council & of the Governor 
& Council, done or made by them in 
their public capacity, the High Cts. 
in India possess the same jurisdistion 
to issue writa of certiorari as the Ct. of 
King’s Bench {on England. VENKA- 
TARATNAM Uv. SECRETARY OF STATE FOR 
a (1930), I. L. R, 53 Mad. 979.— 


PART IX. SECT. 4. 
sm. General rule — Persons tllegally 
purporting to act as court, |}—Where the 
assumption of authority by a tribunal 
is illegal from the beginning, it is not 
subject to certiorurit.—R. (KrLiy) v. 
Macuire & O'Suern, [1923] 2 I. R. 


58.--IR. 





Vol. XV1.—Crown Practice. Cases 2449a—2786a. 


removing into that ct. an order of the Central 
Criminal] Ct. with a view to its being quashed. 
—R. v. CENTRAL CRIMINAL Courr JJ., 
Ex p. Lonpon Country Councin, [1925] 2 
K. B. 48; 941. J. K. B. 479; 132 L. T. 
066; 80 J. P. 65; 41 T. L. R. 269; 69 Sol. 
Jo. 881; 27 Cox, 0. C. 734, D. C. 

2458. Add. Annotations:—As to (8) Apld. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Ea yp. Haynes Smith 
(1927),44 T.L. R. 68. Refd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. v. 
aes of Health, Ea p. Yaffe, [1930] 2 


2521. Add. Annotation :—Refd. R. v. Cory, [1927] 
1 Kk. B. 810. 


2522. Add. Annotation :—Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 
2556. Add. Cilalion :—4 Jur. 151. 


2566. Add. Annotation :-—Refd. RR. v, 
[1927] 2 K. B. 587. 

2699a. -}—Lz p. KYLSANT & MoRLAND (1931), 
75 Sol. Jo. 489, D. C. 

2713. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Ba p. London Electricity Joint Com- 
mittee Co. (1920). 1924] 1K. B.171. Refd. 
R. v. Minister of Llealth, Hx p. Yaffe, [1930] 
2K. B. 98. 

2730. Add. Annotations :-—Refd. R. v. Sheffield JJ., 
Ba p. Rawson (1927), 91 J. P. 193; R. »v. 
Southampton County Confirming Committee, 
he p. Slade, [1929] L K. LB. 268. 

2734. Add. Annotation :—As to (2) Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] 
A. C. 586. 


2735. Add. Annotations :—Refd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586; 
Maclean v. Workers’ Union, [1929] 1 Ch. 602 ; 
R. v. Ifintingdon Confirming Authority, 
[1929] 1 K. B. 698. 

2735a. ——— Order of County Council-—Improper 
grant of cinematograph licence.]—-It was 
the practice of a certain County Council, 
in granting licences to use premises for 
cincmatograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sundays, Christmas Day or Good 

_ Friday ; but also to entertain applications 
for permission to open the premises for cine- 
matograph entertainments on those days. 


Harris, 





A co. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises 
for such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, ‘‘ subject to arrange- 
ments at the premises heing completed to 
its satisfaction, the Council will take no action 
for the present in the event of the above 
named premises being opened for cinemato- 
graph entertainments on Sundays, Christmas 
Day & Good Friday as from & including 
Sunday, July 6, 1930, provided: (i.) that a 
sum of £35 be paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are opened for 
cinematograph entertainments.’’ The per- 
mission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants :—Held: a 
writ of certiorari should issue to bring up & 
quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). 

I am unable to distinguish in principle 
between the application for a licence under 
Cinematograph Act, 1909 (c. 30), & an appli- 
cation made with regard to a licence for a 
public-house, which for many years... 
has been held to be a judicial act (SLESSER, 
L.J.).-—R. v. LONDON County COUNCIL, 
Ex p. ENTERTAINMENTS PROTECTION ASSOCN., 
Lrp., (1981]2 K.B.215; 100 L. J. i. B. 760; 
144 L. T. 464; 95 J. P. 89; 47 T.L. R. 227; 
76 Sol. Jo. 188; 29 L. G. RR. 252, C. A. 
2736a. Certificate of Post Office medical 

ofiicer—Workmen’s Compensation Act, 1925 
(c. 84).J—Appct., a telegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical officer at 
G. that. she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service. the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & he certified that appct. was not 
suffering from it :—Held: (1) the giving of a 
certificate was q judicial act, in respect of 
which cerliorart would lie; (2) it issued ex 





PART IX. SECT. 5, SUB-SECT. 2.—A. 

2495 ii. ——,F-A writ of 
ecrtiorart is not granted ex debito 
justifie or as a matter of legul right, 
but is an application to the sound 
discretion of the ct., & where there are 
disputed questions of fact which can- 
not be satisfactorily tried out on 
affidavits, but should be tried by vird 
voce testimony, & the questions tin- 
volved are ponies for decision in the 
Cte. of K. B., the application for 
certiorari will not. be granted.—Wonrk- 
MEN’SB COMPENBATION BOARD v. La- 
THURST Lowaer Co., [1923] 4D. L. TR. 
84.—CAN. 


PART IX. SECT. 6, SUB-SECT. 1.—A. 

t i. -}—Where the inferlor ct. 
has, & the ct. above has not, juris- 
diction, certiorari cannot be had.~— 
PINSENT v. BoYD & MCDOUGALL (1865) 
4 Nfld. L. R. 727.—NFLD. 

t ii. ———. One of fudyes prejudiced. }-— 
Where a legal practitioner, having no 
diroct interest in a local ct. action, on 
the morning on which judgment in the 
action was to bo delivered, discussed 








the action with one of the justices who 
heard the action, & made certain state- 
ments caleulated to prejudice _ him 
against one of the parties :—Held: 
on order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct.— Re AN ACTION IN THE 
LOCAL CouRT OF ADELAIDE, BURKE vt. 
STAEMR, [1927] S. A. S. R. 180.—AUS. 


PART IX. SECT. 6, SUB-SECT. 2.—-A. 


2711 i. Distress warrant 
for liquor exportation tax.}—Where the 
duty of assessing a tax rested with the 
A.-G. for the province, & the pro- 
vincial Secrotary-Treasurer had power 
only to determine whether the tax 
shold be vecovered by distress or by 
action :-—#leld: certiorari would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount so 
assessed, his act being ministerial & 
not judiclal.— HETHERINGTON v,. SEcu- 
RITY Export Co... Lrp.. [19241 A. C. 
988; 94 L.3.P.C.1; 182 L. T. 215. 


—CAN. 
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d i. —— Decision of county court 
reversing dismissal of offender.}—W here 
on the trial of an offence punishable by 
summary conviction the magistrate 
dismisses the charge, & on appeal to 
the county ct. he is reversed & accused 
convicted, redress may be sought by 
certiorart.—R. t. MBean, [1925] 2 
D.L. R. 411; (1925]1 W. W. h. 819; 
43 Can. Crim. Cas. 325.—CAN. 


PART IX. aS 6, SUB-SECT. 2.— 


2768 i. General rivle.J—N. v. BARRY, 
Fr p. LINDSAY (1922), 70 D. L. R. 
193; 38 Can. Crim. Cas. 190.—-CAN., 
2763 ii. -J— The question 
whether a decision of a wreck comr. 
sitting as a ct. under Canada Shipping 
Act, RR. &. C., 1906 (ec. 113), Part X., 
was made in excess of his pir st 
can be inquired into on certiorari.—Re 
BeRQUIST, [1925] 2 ND. L. R. 696; 
(19251 1 W. W. RR. 1084.—CAN. 


2763 ili. ——.}-—Ex p. JONES (N.B.)» 
Bore 1D. L. R. 587; 45 Can. Crim 
° 169.—CAN. 
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debito justite at the instance of an a gir 
person; (3) an appeal to a medical referee 
under sect. 43 (1) (f) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validity.— 
R. v. POSTMASTER-GHNERAL Ea p. CAR- 
MICHAEL, [1928] 1 K. B. 2091; 96 L. J. K. B. 
347; 187 L. T. 26; 91 J. Pp. 43; 43 T. L. R. 
228; 21 B. W. CO. C. 226, D. O. 


2771. Add. Citation :—2 B. R. A. 612. 
2795. Add. Citation :—27 Cox, C. C. 258. 


Add. Annotation :—Refd. R. v. Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. 


2707. Add. Annotation :—Refd. R. v. Sheffield JJ., 
Ez p. Rawson (1927), 91 J. P. 193. 


2812. Add. Annotation :-—Expld. & Distd. R. v: 
Central Criminal Court JJ., Ea p. L. C. C.; 
[1925] 2 K. B. 43. 


2822. Add. Annotations :—As to (2) Apld. R. v- 
Postmaster-General, Ez p. Carmichael (1927), 
96 L. J. K. B. 847. Refd. R. v. Minister of 
Health, Ha p. Yaffe, [1980] 2 K. B. 98. 


2880. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1K. B. 804. 

2834. Add. Annotations :—Refd. R. v. Adams, Ez p. 
Pope, es 1 K. B. 415; Palmer v. Crone, 
[1927] 1 K. B. 804. 


2846. Add. Annotation :—Consd. 
Carlton (1928), 93 J. P. 65. 


2862. Add. Annotations :—Apld. R. v. North 
Worcestershire Assessment Committee, Hx p. 
Hadley, [1929] 2 K. B. 397. Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] A. O. 

2869. Add. Annotations:—Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 
on Pitas v. Workers’ Union, [1929] 


Andrews v. 


2789 i. Sufficiency of evidence in court 
below—Caonviction under Temperance 
Act, PR. S. C., 1920 (ce. 194).]-—Applica- 
tion for a certiorari to quash @ con- 


viction under ane above Act on ms did not re 


above grounds, dismissed.—R. he was charged with. 
GRANT (Sask. , [1922] 2 W. W. Rg 

624; 69 D. L. R. 718; 38 Can. Crim. 

Cas, 234.—CAN. diction to convict.—R. »v. 


2789 fi. ——.]—When a county ct. [1923] 3 W. 


judge has acted entirely within his 
jurisdiction & has decided a quéstion 
of fact upon evidence properly before 
him, certiorari does not lie to remove & 
quash such decision, merely upon the 
ground that it is not warranted by the 
evidence or weight of evidence.—uz p 


2801 i. General 


nade without evidence being taken 
but on the statement of the sworn 
interpreter that accused pence’ guilty, 
where it appears to the 

y understand what offence 


accused cannot be taken to have pleaded 
guilty & the magistrate had no juris- 


W. BR. 988: 40 Can, 4, 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 


rule.}-— Want of 
jurisdiction in a magistrate -& irregu- 


2928. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 188 L. T. 400. 


2941. Add. Citation :—7 Dow]. 616. 


2955. Add. Annotation :—Distd. R. v. Central 
Criminal Court JJ., Be p. L. O. O., [1925] 2 
K. B. 48. 

3058. Add. Annotation :——-Refd. BR. v. Minister of 
Health, Ez p. Yaffe, [1980] 2 K. B. 98. 


8069. Add. Annotation :—Refd. R. v. Adams, Lz p. 
Pope (1923), 128 L. T. 597. 

8075. Add. Annotation :-—Refd. R. v. Minister of 
Health, Hz p. Yaffe, [1980] 2 K. B. 98. 
38181a. Who may apply—Not plaintiff.|—-SowTon 

v. CUTLER & CLERKBE (1675), 2 Rep. Ch. 108; 
21 EK. R. 630. 
n cones » 

A Meee: riba fn, Gin eioet Patents & Engineering Works v. 

3131b. S. P. cae PATENTS & ENGINEERING 
Works, Lrp. v, Maaas, [{1923] 1 Ch. 615; 
92 L. J. Ch. 845; 40 R. P. C. 1993 sub nom. 
GiusTI PATENTs & ENGINEERING WORKS, 
Lrp. v. Maaas, 129 L. T. 4388. 

3142a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.|}—Pracricke Norte, [1926] 





W. N. 308. 
3168a. Removal of cause applied for by 
plaintiff..-Sowron »v. CuTLeR & CLERKE 


(1675), 2 Rep. Ch. 108; 21 EB. R. 630. 


Annotation :—Apld. Giusti Patents & Engineering Works v. 
Mages, (1923] 1 Ch. 515. 


3168b. —-— No appearance by defendant in 
proceedings in superior court.|—GIUSTI 
Patents & ENGINEERING WorgKsS, LTD. v. 
Maaes, [1923] 1 Ch. 615; 92 L. J. ‘Ch. 3465 ; 
40 R. P. ©. 199; sub nom. GIUSTI PATENTS 
: ne Works, LTp. v. Maaas, 129 





5a. —GUNN. v. MACKHENRY 
(1750), 1 Wils. 277; 95 E. R. 617. 


decision.—-R. (GREENAWAY) v. ARMAGH 
JJ {1924] 2 I. R. 55.—IR. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d). 


2870 i. General rule.j}— Where a 
conviction was bad on ita face :—Held : 
a writ of certiorurt should issue & the 
conviction be quashed.—R. (Eustace) 

TIPPERARY COUNTY DISTRICT 
. JUSTICE, [1924] 2 1. Re 69.—IR. 
2888 1. Convicltions—Formal defect 
in.J--It is the duty of the ct. on 
certiorari to seo that convictions are 
perfoctly regular in form.—R. v. Hine 
nore [1926] 1 W. W. R. 799; 45 Can. 


Cus. 239; 37 B. CG. R. 1 


that accused 


In such &@ case, 


MLAERER, 


58.— 


SmItH LUMBER Co., LYrp. (1924), At 
N. B. R. 240. —CAN, 


2789 iii. ———.J—Re HitiMAan (N. S.) 
(1926), 46 Can. Crim. Cas. 308.—CAN 


am. Plea of ‘ guilly’’ disputed.}— 
Deft. having pleaded * ouilty & being 
summarily convicted by a police 
magistrate, moved for a certwrari, 
denying that he had so pleaded :— 
Held: deft. had pleaded guilty, & the 
motion was dismissed.—RK. v. ARM- 
BTRONG (1922), 38 Can. Crim. Cas. 98. 
-—CAN 


a 


sn. ——~.]—— Where deft. had been 
summarily convicted by a magistrate, 
who had been informed by a sworn 
interpreter that deft. pleaded gullty :-— 
FHleld: certiorari was not available, 
unless the presumption that the pro- 
ceedings were regular was rebutied.— 
hk. v. LEE Wan Dat (1923), 41 Can. 
Crim. Cas. 152.—CAN. 


oP jJ-—- The ct. on certtorari 
will quash a conviction by a magistrate, 





larities in procedure which touch the 
substantial rights of appct. constitute 
those exceptional circumstances which 
justify relief by way of certiorari, even 
though appet. has a right of appeal. — — 
Sita v. SPANGLER, [1925] 

859 ; ee) 1W. W. R. 318 5 19 Sagk, 
L. R. 256.~-CAN. 


he i oa ae v. RYAN, [1925] 
223; 52.N. B. Rr 104.--CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) iii. 


2826 1. General rule.}—Where the 
jurisdiction of an Inferior ct. depends 
upon a fact collateral to the actual 
matter which that ct. has to try, it 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
which it would not otherwise possess. 
The lower ct. must decide as to the 
collateral fact in the first instance, but 
the superior ct. may upon certtorari 
inquiry into the correctness of that 


30 


CAN. 
2888 fi, —— —— Unauthorised 
Kow v. MOoOQUIN 


sentence. }—-CHIN 
(1927), Q. R. 44 K, B. 1.-—CAN. 


PART IX, gang Pea 2.— 
» (8). 

st. Perjury.}—A conviction can be 

attacked on certiorari on the ground 


of perjury or on fraud.—R. v. 
SAFRUL, Tl [1924] 1 D. L. R. 6953; €0 
Crim. Cas. L. 


Can. 202 19 Alta. R. 

677; [1923] 2 W. w. i. 1126.— CAN. 

PART IX, amas ts SUES 2.— 
a 


8042 i. Right not taken See ge eared 
essly stated.J—Where statute 
takes away the ht of 
it does not disentitle the Crown to 
certiorari, where the Crown is not 
named & there ~~ no words lly 
implying a reference to the Crown 
bay ON gina, (19341 2W. W. R. 968. 


3185b. 


(1787), 2 Chit. 517. 


3209a. Reference to statutory & other orders & to 
private & local Acts—-Duty to supply ad ae 
for use of court.|—PractTicy Norn, [1 


W. N. 308. 


3350. Add. Annotation :—Generally, Refd. Maclean 
v. Workers’ Union, [1929] 1 Ch. 602. 
3352a. S. P. Re Kave (1822), 1 Dow. & Ry. K. B. 
- 486; 1 Dow. & Ry. M. O. 114. . 


-.j—On the removal of a 
cause from an inferior to a superior ct., if 
Itf. declares de novo, he is not bound to 
eclare in the same form of action as that in 
the inferior ct.—BOWERBANK v. 


Vol. XVI.—Crown Practice. 


3433a. 


137. 
WALKER 


Cases $3185b-—3678a. 


- Cross-examination of deponent—When 
ordered—-Only in very special circumstances.] 
—R. v. Kent JJ., Ez p. SMITH, [1928] W. N. 


3456a. Reference to statutory & other orders & to 


private & local Acts—Duty to supply copies 


26) 


for use of court.|}—Pracrice Norn, [1926] 
W. N. 808. 


3560. Add. Cilation :-—2 L. M. & P. 130. 


3581. After this case add ‘‘ See, now, Judicature 


590. 


(Consolidation) Act, 1925 (c. 49), s. 25.” 


3596. Add. Annotation :—Refd. R. » L. C. C., 
Ex p. Swan & Edgar (1927) (1929), 141 L. T. 


Part X.—The Attorney-General. - 


3687. Add. Annotations :—Folld. A.-G. v. West- 
minster City Council, [1924] 2Ch. 416. Consd. 
A.-G. v. Sharp (1930), 99 L. J. Ch. 441. Refd. 
A.-G. v. Denby, [1925] Ch. 596. 

-}—Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 

tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER CITY 


3637a. 





PART IX, SECT. 9, SUB-SECT. 2.—-1. 


8287 i. No appeal lies—Criminal 
maiter.j—The Ct. of Appeal in British 
Columbia, has no jurisdiction to hear 
an appeal from the refusal of a judge 
1o grant a writ of cerliorari in wid in 
criminal matters.—-hR. ©. McCADAM, 
11925)4 D.L. Ro 333 [19265)3 W.W. KR. 
257; 44 Can. Crim. Cas. 155; 35 
B,. OC. }Rt.. 168.—CAN. 


PART IX. SECT. 9 SUB-SECT. 3.— 
A. (%). 


3336 i. Who may apply—‘’ Person 
aggrieved.” ]-— A licensing Inspector 
lodged notice of intention to object 
to an application for the grant of a 
licensed victualler’s licence, &, on the 
hearing of the application, stated that 
the objection was lodged as a mere 
formal objection, & that he did not 
desire to give or offer evidence or to 
address the ct., &, ufter the licence 
had been grantod by the ct., treated the 
licence as being valid in subsequent 

roceedings before the licensing ct. 
Te subsequently moved for a writ of 
certiorari to queer the grant of the 
licence :—Held: he was a person 
agerieved, & competent to make the 
application. —R. v. DALBY LICENSING 
AUTHORITY, Hz pn. Kunry, [1928] 
St. FR. Qd. 151.—AUS, 


PART IX. ee Goo 3.— 
g 1. -——— Application more than thirly 
ys after conviction — Intoricating 

Liquor Act, 1927.}--Hz p. CROWLEY, 

Hz p. KENNETH STaPpteEsS DRG Co. 

N. 5.) [1928] 4 D. L. R. 561; 50 

m. Cas. 378.—CAN. 

g ii. —— ——- ——.}-- R. ¢. BRGIN, 

Re pm. Caron (N. B.) (1928), 50 Can. 

Crim. Cas. 69.—-CAN. 
hi,—-— Alberia—No jurisdiction. )}— 

Re Brown & MacuHine Motors, LTp., 

{1931] 2 W. W. BR. 114.---CAN. 


PART IX. eel 9 ‘dubia 3.—~ 
e ct] e 
838738 fi. ——~- May be amended.}— 


( 
Can. 


3678a. 


Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to be relied upon.— Rh. (LESLIE) 
t, MARCOVIOH, (1923) 2 W. W, R. 975. 


Seeeceed 
e 


PART 1X. SECT. 9, SUB-SECT. 3.— 
A. (a) ii. 

3410 i. Absence or excess of juris- 
diction—May be shown by affidavil.)— 
While on certiorari the depositions 
beforo the magistrate cannot be con- 
sidered by the ct. in determining 
whether his jurisdiction was estab- 
Hshed, yet appcot. who seeks to quash 
a conviction, on the ground of want of 
or excess of jurisdiction, may incor- 
porate in proper material, & thus 
presont to the ct., any facts, whether 
within or outside the depositions, 
which would affect the jurisdiction of 
the magistrate.—R. v. Rozonowsk1l, 
11926} 1 D. LL. R. 7323 11926) 1 
W. W. R. 241; 45 Can. Crim. Cas. 
193; 36 B.C. R. 327.—CAN. 


PART IX. sa oo 3.— 
. t ° 

sw. Affidavits tending to establish 

utili of accused—-Not admissible. }--- 

ir aca [1923] 3 W. W. RR. 988. 


PART IX, SECT. 9, SUB-SECT. 3.—K. 

3556 i. General rule—Whether court 
will examine evidence—Summary con- 
viction.}—In the case of a& sunmary 
conviction for an indictable offence 
the ot. on certiorari is not precluded 
from examining tho evidence to ascer- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have been convicted.—R. v. OAKES, 
{1923} 1 W. W. R. 1220; 39 Can. Crim. 
Cas. 329.—-CAN. 

3556 ii. mm, Jo JR, v, 
JACKHON, [19934] 1 W. W. R. 847; 
41 Can. Crim. Cas. 416.—CAN. 

3556 iii, -——— ——— ——~.}--R. v. 
BRANDELINA, [1927] 1. W. W. R. 8323; 
47 Can. Crim. Cas. 166; 38 B. CO. R. 
87.—CAN. 
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nce =— Ye en 


CoUNCIL, [1924] 2 Ch. 416; 93 1. J. Ch. 578 ; 
131 L. T. 802; 88 J. P. 145; 40 T. L. RB. 
711; 68 Sol. Jo. 736; 22 L. G. R. 506, C. A, 


8651. Add. Annolutions :—As tv (1) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. 
v. Denby, [1925] Ch. 596. 


Refd. A.-G. 


-.]—In cases of ulira vires, delay 
is not a ground for refusing relief in a suit by 
the A.-G.—A.-G. v. SouTu STAFFORDSHIRE 
WATERWORKS Co. (1909), 25 T. L. R. 408. 


PART IX. SECT. 9, SUB-SECT. 3.—M. 


sy. Whether appeal lies—Criminal 
proceedings. +-—-No appeal lies to the Ct. 
of Appeal from an order mado by a 
judge of the King’s Bench on an appli- 
cation for certtorari, with respect to a 
conviction under the Criminal Code.— 
Re Naey, NaGy v. GALL (Sask.), [1926} 
3 W. W. RR. 759; 46 Can, Crim. Cas. 
333.—CAN. 


PART IX. SECT. 9, SUB-SECT. 3.-—N. 


d i. ~——-,J— Fie HIGGINBOTHAM, 
[1932] 4 M. P. &. 140.—CAN. 


PART X. SECT. 3, SUB-SECT., 1. 


sz. Cunnot sue in official name on 
behalf of himself personally. |—A.-G. 
FOR ONTARIO t. RUSSELL (1921), 64 
D.L. R. 9; 49 0. L. R. 103.—CAN. 

sa. Right to issue summons under 
Customs Acts—No prosecution instituted 
by Minister, Department of State, or 
authorised person.}--A district justice 
ruised a preliminary objection to the 
hearing of a summons charging an 
offence under Custoins Acts, viz. that 
the complainant was the A.-G., the 
district justice being of opinion that 
under Customs & Inland Revenue Act, 
1879, s. 11, an officer of the customs & 
excise inust be the complainant :— 
Held: the objection was unsustain- 
able as Criminal Justice Administra- 
tion Act, 1924, s. 9 (2), authorised the 
A.-Q. to prosecute in any ct of summary 
jurisdiction in all cases in which a 
»yrosecution is not instituted by a 

nister, Dept. of State, or authorised 
pipes a v. Heary, (1928) I. R. 


Se muammonandmeat 


PART X, SECT. 3, SUB-SECT. 2. 


3681 i. General rule.}—The A.-G. is 
exclusively the legal representative of 
the pauls & the rights of the public, 
whether for the ose of bringing an 
action to assert those rights, or of 
defending an action, in which the 
rights of the public are assailed.— 
MoorE VU. A.-G., {1930] I. R. 471.— 


23* 


Cases 3682—3736. 


8682. Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
TL. R. 488, 

3684. Add. Annotations :—Refd. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416; 
A.-G. v. Leeds Corpn., [1929] 2 Ch. 291. 


3686. Add. Annotation :—Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 542. 


8688. Add. Annotalions :—Consd. A.-G. v. Sharp 
(1980), 99 L. J. Ch. 441. Refd. A.-G. v. 
Denby, {1925] Ch. 596. 

3705. After this case add :— 
~———. Forfeiture of funds of alien— Construction 
7 mroety of Peace Order.|—See ALIens, No. 

Cc, ante. 


3708. Add. Annotaiion :—Refd. R. v. Copestake, 
Ez p. Wilkinson, [1927] 1 K. B. 468. 


8715. Add. Annotation :-—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
i: Co. (1920), Ltd., [1927] 2 K. B. 

3718. Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 


3683 ii, = -~. }—Semble . & bill 
to remove a fixed bridge across a navig- 
able river as im iw navigation, & 
to erect instead a drawbridge, as 
provided for by statute, should be by 
the A.-G., where the statute was 


VILLE, [1928] 1 D. L. R. 343.—CAN. 


PART X. SECT. 5. 


3723 i. Effect of fiat—On 
recoverahle.|\—An award for a sun in 


ENGLISH AND Empire Digest SUPPLEMENT. 


3719. Add. Annotation :—Apld. Hurley v. Stepney 
B. ©. (1923), 67 Sol. Jo. 767. 
Salisbury & 


3720. Add. Annotations :-—~- Consd. 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
ie eee ; A.-G. v. Sharp (1980), 99 L. J. Ch. 


3722a. Proceedings to restrain borough council 
trom reducing wages of employees.|—In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws:—Held: the A.-G. 
must be a party to the action.— HURLEY »v. 
qo caee Borovueu Councin (1923), 67 Sol. 
o. 767. 


8788. Add. Annotations :—Refd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 
53; R. v. Copestake, Ex p. Wilkinson (1926), 
96 L. J. BK. B. 65. 


8736. Add. Annotation:—.As to (1) Refd. Re Letters 
seat oo 139,207, Re Carbonit A kt., [1924] 


| contemplated by Criminal Code, s. 597, 
which require the consent of the 
A.-G. before certain prosecutions are 
commenced, are those created by s. 419 
thereof, & the pedigree referred to 
therein is one which is of importance 


amount 


passed for the general benefit of the 
public.—CuLL v. GRAND TRONK Ry. 

3683 iii. -+—The Crown, a8 
parens patria, represents the interests 
of His Majesty’s subjects, & the A.-G. 
for a province, acting as the officer 
of the Crown, is empowered to go before 
the cts. to prevent the violation of the 
rights of the public of that province, 
even if the perpetrator of the decds 
complained of be a creature of the 
federal authority. In other words, 
the A.-G. of a province has not only 
the right, but the duty, to suppress the 
civil offences committed within the 
limits of the province.—PL%oPLE’s 
HOLDING Co., LTD. vt. A.-G. OF QUEBEC, 
vane S. O. R. 452; 4D. L. R. 317.— 





PART X. SECT. 4. 


sb. Questions raised as to jurisdiction 
of Provincial Court—Or right of 
Provincial Attorney-General to intervene 
— Notice to Attorney-General befcre 
appeal heard.|}~—-VaALois vr. BoucnEr- 


axoexs of that named in the A.-G.'s 
fint :-—Held: void, even though A.-G.’'s 
consent was afterwards obtained.— 
BEACH vw. Hypbro-KLECTRIC POWER 
COMMIASION OF ONTARIO, [1925] 4 
. I. R. 5133: affa., (1924] 4 D. iP R. 
994 ; 56 Oo. L. Rh. 35.—CAN. 


si. To maintain set-off or 
counterclaim. )—Held : to allow a 
counterclaim or set-off the ct. innst as 
a condition precedent: be veated with 
the jurisdiction of hearing beth the 
action & the counterclaim or set-off, & 
that this ct. has no jurisdiction to hear 
the counterclaim until a fiat has been 
given to hear the same.—It. v. Cos- 
GRAVE EXPorT BREWING Co., LTp., Rh. 
v. JOHN LaRatTr, Lrp., [1928) Exch. 
Cc. I. 103.— CAN, 


s fi. —-— To action by ratenayer— 
Representative action.} — LOGGIE v. 
CHATHAM MUNICIPALITY (N. B.), [1928] 
z D. L. R. 583.—CAN. 

_ 8 ili. — To prosecution for, __ 
ing pcdigrce—Whether applicable to 
pedigrees of animals.}—-The offences 
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in determining the title to property. 
Such consent is not necessary to 4 
prosecution under Live Stock Pedigree 
Act, R. 8. GC. 1927, c. 121, 8. 17, with 
respect to a false or fraudwent state- 
ment of the pedigrec of an animal,— 
kt. v. DAVENPORT (Alta.), (1928] 2 
D, L. R, 852; (1928) 1 W. W. R, 876; 
50 Can. Crim. Cas. 40.-~CAN. 


PART X. SECT. 6. 


b i, * Attorney-General — repre- 
sented by salaried officer.}—W here costs 
are awarded the A.-G. in litigation in 
which he was represented by a barrister 
who is a salaried officer of the A.-G.'s 
department & who has no agreement 
with the A.-G. that he is to have costs 
in addition to his salary, & there is no 
statute which enabies him to recover 
on his own account, the costs which 
the A.-G. is entitled to tax are limited 
to disbursements.— BRANDON CITY v. 
MANITOBA MUNICIPAL Comr. & AG. 
FOR MANrTroBa (No. 2), [1932] 1 
W. W. RR. 413; 1 DT. RR. 478; 40 
Man. L. Rh, 100.—CAN. 





Vol. XVII. Cases 48— 544a. 


CUSTOM AND USAGES. 


Part I.—Custom. 


48. Add, Annotation :—Refd. The Harkaway, 
[1928] P. 199. 

65. Add. Annotation :—Refd. Busby v. Avgherino, 
[1927] 2 Ch. 33. 

74. Add. Annotations :—Consd. China Navigation 
Co. v. A.-G. (1982), 48 T. L. R. 375. Refd. 
Glamorgan County Council v. Glasbrook, 
[1924] 1 K. B. 879. 


Part I1.—Usages 


803. Add. Annotation :—Refd. Sagar v. Ridehalgh 


& Son, Ltd., [1931] 1 Ch. 310. 


Add. Annotations :—-Refd. Layton v. General 
Steam Navigation Co. (1923), 180 I. T. 642; 
Lake v. Simmons (1926), 95 L. J. K. B. 586. 


Add, Annotation :—As to (7) Apprvd. Sagar 
v. Ridehalgh & Son, Ltd., [1931] 1 Ch. 810. 


Add. Annotation :-—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 


Add. Annotation :—Refd. Schiller v. Petersen 
(1924), 180 L. T. 810. 


462. Add. Annotation :—Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Nea Co. v. Paterson, Zochonis, [1924] 

~ ee O . 


492a. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 


497. Add. Annotalion :—Refd. Scriven rv. Schmoll 
Fils Insce. (1924), 40 T. L. R. 677. 


501. Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 

510. Add. Annotation :— Refd. United States Ship- 
ping Board v. Strick, [1926] A. C, 545, 

537. Add. Annotations :— Consd. Smith, Hogg v. 
Bamberger, [1929]1 K.B.150. Refd. Rederi 
Akt. Acolus v. Flillas (1925), 134 L. T. 184. 


548. Add. Citation :-—affy. S. C. sub nom. THE 
Turrp, [1921] P. 146, C. A. 
Add. Annotations :—Folld. Tlillas v. 
Akt. Acolus (1926), 43 T. L. R. 67. 


PART I. SECT. 5, SUB-SECT. 1.—A, 

50 iv. Not essential to validity of 
custom.y—The Englich common law 
rule of immemorial! user is not required 
to establish a custom in India. It is 


304. 


859. 
396. 


434. 


Rederi 
Consd. 


PART I. SECT. 9, SUB-SECT. 1. 

pio —— Riwaj-i-am—Unsupporled 
by instances.}—A riwaj-i-am is adnus- 
sible in evidence to prove the facts 


715. Add. Annotation :—Refd. Busby v. Avgherino, 
[1928] A. O. 200. 


77. Add. Annotation :—Consd. Busby v. Avg: 
herino, [1928] A. C. 290. 


164. Add. Annotation :—Refd. Moser v. Ambleside 


U. D. C. (1925), 89 J. P. 118. 


Generally. 


Dampsselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521 ; Smith, Hogg & Co. 
v. Bamberger & Sons, [1920] 1 K. B. 150. 
Refd. The Rensfjell, The Ornesfjell, The Upp- 
land, The Fritioff, The Svein Jarl (1924), 
131 L. T. 764; Akt. Dampskibs Steinstad 
v. Pearson (1927), 137 L. T. 533. 


Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1028), 97 L. J. K. B. 458. 


.]—-Plitfs., shipowners, chartered a 
steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows: ‘‘ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk & expense as 
customary.’ The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pitfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners: 
—Iield: the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 
should rest.—REDERI AKT. ACOLUS v. HILLAS 


544. 





544a, 


testimony is required to prove its 
existence; it must be shown that 
the custom or usage relied on is certain 
& reasonable, & so universally 
recognised that everyone engaged in 


sufficient if the ct. im satisfied of its 
reasonableneas, certainty, & existence 
for a sufficiently long time to have 
become the customary law of the pay: 
ticular locality. the user being neither 

ermissive nor fraudulent.—PRAN* ATH 

UNDU v. EMPEROR (1929), L. L. R. 57 
Cale, 526.—IND. 

67 1. Time of legal memory.|}—The 
legal recognition of a custem in British 
India depends upon its antiquity, cer- 
tainty & uniformity, As to antiquity 
or the period of “ legal memory,” & 
British ct. need not extend its inquirles 
beyond ita own establishment. More- 
over a series of legal] decisions confirm- 
ing a custom is cogent evidence that 
such custom has the force of law.— 
Ouan Prv v. Saw SIn (1928), I. L. R. 
6 Ran. 633.—IND. 


entered thereon, snbject to rebuttal, 
& that the statements therein may he 
accepted, even if unsupported by 
instances. Manuals of customary law 
in accordance with riwaj-i-am, issued 
by authority for each district, stand on 
much the same footing as the riwaj- 
i-am itself as evidence of custom.— 
VARSHNO Dirt v. RaAMESHRI (1928), 
L. R. 55 Ind. App. 407.— IND. 

sb. Question of fact.}—-The question 
of the existence of a custom is sub- 
stantially a question of fact.—Kam 
Saran Das v. PEAREY Laz (1930), 
I. L. R. 53 All. 308.— IND. 


PART II. SECT. 8, SUB-SECT. 1.—-A. 


808 vii, ——.]— The question 
whether a trade custom or usage exists 


is one of fact, & clear & convincing 


] 


the trade knows, or should know, of it. 
—YEATES v. BARKETT (Sask.), [1927] 
3D. L. R. 8123; [1927] 3 W. W. R. 
286.—CAN. 


PART IJ. SECT. 3, SUB-SECT. 2. 

840 iv, ——.}—YEAT«ES v, BARRETT 
No. 303 vil, anie.—CAN., 

PART IJ. SECT. 3, SUB-SECT. 3. 

350 ii. ——-.]}— YEATES v. BARRETT, 
No. 303 vil, ante.—CAN. 

PART II. ae v; penne 2— 

. (a). 
472 li. ———.}—Hounns, WILSON 


& 
Co., Lrp. v. Bata Kristo DE (1927), 
Ll. L. R, 64 Calc. 649,— IND. 


Cases 5442—708a. ENGLISH AND Emptre Dicest SUPPLEMENT. 
546. Add. Annotation :—Consd. Rederi Akt. Acolus 


& Co., Lrp. (1926), 96 L. J. K. B. 186; 186 
L. LT. 885; sub nom. Hitnas (W. N.) & Co., 
Lip. v. REDERI Akt. Acotvs, 43 T. L. R. 67; 
32 Com. Cas. 69; 17 Asp. M, L. C. 193, H. L. 


Annotations :—Consd, Stith, Tore & Co.v. Bamberger & Sons, 


1929) 1K. B. 150 


eid. Dampsselsakab Grendtore v: 
1. 


0 R 
ondon Midland & Scottish Ry. Co. (1929), 141 L, T. 


545. 


602. 
616. 


625. 


Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 


v. Hillas (1925), 42 T.L. R. 69, 


587. Citations :—For ‘(9 App. Oas. 508,” read 


**§8 App. Oas. 508.”’ 


588. Add. Annotations :—Refd. Smith, Hogg v. 


Bamberger (1928), 97 L. J. K. B. 458; 
Dampsselskab Svendborg v. L. M. & S. Ry. 
Oo, (1929), 141 L. T. 521. 


Part I1l—Particular Usages. 


Add. Annotation :;—Refd. Sagar v. Ridehalgh 
(H.) & Son, Ltd., [1930] 2 Ch. 117. 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


Add. Annotations :—Consd. Michalinos v. 
Drefus (1024), 131 L. T. 177; Bunge y 
Born Co. v. Brightman, [1925] A. C. 799. 
Refd. Brightinan v. Bunge y Horn, [1924] 
2 K. B. 619; Matheos S.S. v. Dreyfus, 
[1925] A. C. 654. 


635a. Lancashire—Weaving trade—Deduction for 


PART III. SECT. 1, SUB-SECT. 8. _ 
sa. Contract of grain 


wheal 


dics. J—The refusal of a member of the 
Manitoba Wheat Pool to deliver his 
grain to the Pool constitutes a breach 
of his contruct. with the Pool. 
of the nature of the Pool & the terms of 
the contract, the 
remedy is by way of injunction & decree 
for speelfic perforinance. --MANITOBA 
WHEAT 
WwW. WwW 
Man. L. KR. 385,--CAN. 


bad work in estimating value of work to be 
paid for.}—Pitf. was a weaver in defts.’ em- 
ployment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employers’ & workmen’s 
unions. According to the list of prices, pitf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 5a. O}d., but defts. only paid him 
£2 4s. Oid., claiming the right to deduct Is. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it bad been the 
practice of the mill for many years to make 
deductions for work not done with reasonable 
eare & skill, the deductions not exceeding in 
aniount the loss sustained by the employers 
& often not being exacted. <A similar usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions :-—d/eld : the established practice 
in defts.’ mill resulted in the incorporation 
in the contract of employment of pltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 


jrower with 
pool-—Failure to deliver~~Reme- 


In view 


Pool's appropriate sold out b 


POOL v, that ; 


. RH. 745: 


TRACEY, [1931] 1 
2D. L. R. 805; 39 


636. 


643. 


646. 


700. 


estimated loss occasioned, from the specific 
sum payable for each piece of cloth woven, 
if the workman did not exercise reasonable 
care & skill in weaving the cloth. ; 

A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain ; & the fact that 
it at. present exists at about 85 per cent. only 
of the mills does not prevent it from being a 
good legal usage on the ground of want of 
universality (per CuR.).-—SaaaR v. RIDE- 
HALGH (H.) & Son, Lrp., [1931] 1 Ch. 310; 
100 L. J. Ch. 220; 144 L. T. 480; 95 J. P. 
42; 477. L. R. 189; 29 L. G. BR. 421, C. A. 


Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


Add. Annotation :—Refd. Kimber Coal Co. 
v. Stone & Kolfe, [1926] A. C. 414. 


Add. Annotations :-—Apld. Hart v. Riversdale 
Mill Co, (1927), 96 L. J. K. B. 691. Folld. 
SaGAR v. RIDEHALGH & Son, Lrp., [1931] 1 
Ch. 310. 


Add Annotation :—Distd. Mikkelsen v. Arcos 
(1925), 42 T. L. R. 8. 


703a. Usage as to arbitration.]—Pltfs. sold to 


OPERATIVE WHkaT PRODUCERS, LTD. 
@. Lucruk, [1931] 2 W. W. BR. 61; 2 
D. li: R. 981.-—-CAN, 


sc. Grain broker—-Authority to close 
transactiona— Murgin running aut.}— 
Pitf., who had been carrying wheat on 
margin with deft. brokers & had been 
: them had on the occasion 
of his first transaction with them signed 
a printed buying ordcr which provided 
‘It is further understood & 
agreed that on all marginal business 
the right is reserved to close the trans- 


defts. a quantity of paratfin wux under a 
contract providing, “‘ any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.” 
A claim was made by defts. against pltis., 
& the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
‘‘the use of this form constitutes a sub- 
mission to the rules of the assocn.,”’ i.e. the 
London Oil & Tallow Trades Assocn. ‘The 


Lrp., [1930] 2 W. W. R. 236; 4 


D. L. R. 222; 43 B.C. R. 26.—CAN, 


an. -—-——- Bankruptcy — pay of 
customers. }—Re KERN AGENCIES, LTD. 
(No. 4), [1932] 1 W. W. R. 660.—CAN . 


sp. Certificate of membership of grain 
exchange—Iden of other members.}—- 
A bye-law of a grain exchange pro- 
viding that certificates of memberships 
in the exchange shail be subject to a 
lien with respect to the claims of other 
members arising out of contracts made 





sb. ——- What amounts to,}--- 
In an action agninst a farmer for 
breach of the Wheat Pool contract, 
under which he agreed to deliver to 
the Pool all the wheat produced or 
wcguired by hin during a certain year, 
except such ae he iigbt retain for his 
own food, sced, ete., the Pool makes 
oul a primd facie care when it shows 
that he had in that year a very large 
quantity of wheat in his possession & 
that he delivered only a very small part 
of it to the Pool,—SasKatcHEwan Co- 


actions when margins are running out 
without further notice,” & on subse- 
quent occasions during the course of 
the transactions sale & purchase 
accounts & confirmations of orders, all 
of which contained said words, were 
sent to him by the brokers :—Held: 
the question whether the customer 
must be taken to have assented to this 
condition being a term of his contract 
with the brokers was one of fact, & 
under the circumstances, it should be 
found that he had so assented.— 
PATTERSON v. BRANSON. BROWN & Co., 


on the exchange held valid.—NEWTON 
». Waits, [1930] 2 W. W. R. 1; 8 
bD. L. R. 930; 110. B. R. 348; affd., 
{1931} 1 Ww. Ww. R. 836; 2 YD. lL. R. 
733; 39 Man, L. lt. 455; 12 C. B. RB. 
332,-—CAN. 


st. NEwTon & Co. v. 
WoLVIN, [1930] 2 W. W. R. 194: 4 
D. L. Rh. 1028; 11:0. B. R. 414; on 
appeal, [1931] W. W. R. 55; 

i an BR. 337; 39 Mon. L. R. 285.— 


sommerpomabee — seet aowiontn 
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umpire awarded that defts.’ claim failed & 712. Add. Annotation :—Refd. Williams v. Manis- 


that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pitfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final :— 
Held: the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules of the assocn., & pltfs. were entitled 
to recover.—-PALMER & Co., Lrp. v. PILoT 
TRADING Co., Lrp. (1929), 45 T. L. R. 214. 


710. Add. Annotations :—Refd. Tournier v. National 


Provincial & Union Bank of England, [1924] 
1K. B. 461; Hirji Mulji v. Cheong Yue S.S. 
_Co., [1926] A. C. 497 ; The Varing, [1931] P. 79. 


salian F'réres (1923), 29 Com. Cas. 42. 


729a. Carriage of wool.j—-The contract of 


carriage customary in the trade for the 
carriage of woo) from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted.— 
FRANCE, Fenwick & Co. v. MANNHEIM 
INSURANCE Co. (1905), 10 Com. Cas. 242. 


7134a Metal trade—Rules of London Metal 


Exchange—Clerk prohibited from dealing as 
principal.|—-The fact that the rules of the 
London Metal Exchange prohibit a clerk to 
a member from participating in dealings on 
the Exchange as a principal does not make the 
contracts void as being against public policy. 
—DBARNETY v. SANKER (1925), 41 T. L. R. 
660 ; 69 Sol. Jo. 824. 


Cases 1—i 


1. 


Enauise aND Empire Digest SUPPLEMENT. 


DAMAGES. 


Part |.—Definitions, Nature and Classification. 


Add. Annotations :—Apld. Re Golomb & 


- Porter & Co.’s Arbitration (1931), 144 L. T. 


1a. 


8. 


22. 


26. 


28. 


29. 


29a. 


7i. Nominal damages—Defined.)— in 
Nominal damages does not necessarily 
mean 


583. Refd. Marbé v. George Edwardes 
(Daly’s Theatre) (1927), 43 T. L. It. 460. 
Damages compared with statutory compensa- 
tion.|——-Compensation under Cos. Act, 1908 
(c. GY), 8. 84, is not, either as to the amount 
recoverable or the mode of measuring it 
something different from or even greater 
than damages.—-CLARK v. URQUHART, 
STRACEY v. URQUHART, [1980] A. C. 28; 99 
L. J.P.C. 1; 141 L. T. 64], O. L. 

Add. Annotation :—Refd. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 


Add. Annotations :—-Consd. Admiralty Comrs. 


12. 


14. 


15. 


v. 8.8. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. 8.8. Susqnehanna, [1926] A. C. 
655. Refd. The Edison, [1932] P. 52. 


Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 893. 

Add. Annotations :—Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Oo. 
(1925), 42 T. L. R. 91. 


Add. Annotation :—Consd. Shapiro v. 
Morta (1923), 130 L. T. 622. 


Add. Annotation :—Consd. Ilford U. D.C. v. 
Beal, [1925] 1 K. B. 671. 


La 


Part Il.—Rules and Principles in Awarding Damages. 


Add. Annotation :—Refd. Lloyds Bank ov. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

Add. Annotations :—-Consd. The Chekiang, 
[1925] P. 80; The Susquehanna, [1925] P. 
196; A.-G. vr. Glen Line, Ltd., & Liverpool 
& London War Risks Insce. Assocn. (1923), 
34 Com. Cas. 309. Refd. The Edison (1932), 
48 T. L. R. 224. 

Add. Annotation :—Refd. The Edison [1932] 
P, 52. 


Add. Annotations :—Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1932), 48 
T. L. R. 404. Refd. Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359. 





——— Property destroyed by fire.}—A 


PART I. 27 iil. 
ba he of 


small damages.—MCGEE  v. land, 


damages at $4,500, 


30. 


34. 


Depreciation tn 
selling value. |-——In an action for damages 
injury done to 
he trial judge assessed pltf.’s 


cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage :—Held : 
the measure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before & after the fire.-—Moss 
v. CURISTCHURCH RURAL DIstTRicr COUNCIL, 
RoGERS v. SAME, [1925] 2 K. B. 750; 98 
L. J. K. B. 81; 23 L. G. R. 331. 


Add. Annotation :—Refd. York Glass Co. v. 
Jubb (1925), 184 L. T. 36. 


Add. Annotation :—Apprvd. Swift v. Board of 
Trade, [1925] A. C. 520. : 


HOCKEY CLUB tv. ARENA GARDENS, 
LTp., (1924] 4 D. L. R. 384: 55 
O. L. R. 509: affd., (19251 4 D. L. R. 
546; 67 0. L. RR. 6103 affd., {1926] 4 
R. 13 {1926} 3 W. W. RR. 26.— 


the 


CLARKE, {1927] 1 W. W. KR. 593; 38 
B. C. R. 156.—CAN. 





ci.-—— JjJ—LuNpDY v. McLEoD 
vw. POWELL Serra [1922] 3 W. W. RR. 
991 ; 70 D. ry R. 659.—-CAN., 


PART II. SECT. 8. - 


827i. Application of rule—In _ tort— 
Property destroyed by _fire.}-——-Where 
damuges were recovered for loss 
through destruction of property by 
fire caused by deft.’s negligence :— 
Held: the measure of dumages was 
not the cost of replacing the property 
destroyed, but the value of the property 
as it stood at the time of the dextruc- 
tion. The cost of roplacing may be 
taken into account in arriving at such 
value. — Srevens ve. ABBOTSFORD 


LUMBER Co., [$924] 1 D. lL. R. 11638; 
1 WW. W. R. 660: 33 B.C. Ro 2090.— 
CAN. 

27 ii. —--- =, J — Where 





there had been nusdirection as to the 
damuges, viz. that they should be 
assessed on a replacemont basis :—~ 
Held: there should be a uew trial.— 
O'’NREIL v. DOMINION COAL Co., [1924] 
1 DL. R. 961 3 57 N. S, it. 126.—CAN, 


actual damage which flowed from deft.’s 
wrong-doing at $3,500; but, taking 
into account deft.’s whole course of 
conduct & persistence in the wron 
which he was doing, fixed the to 
daumuges oat $1,500:—-Held: having 
regard to the evidence & to the fact that 
the mneaaure of damages ts not the sum 
necessary to restore the property, but 
the depreciation in its selling value 
the finding of $3,500, for the actual 
damage done, could not be sald to be 
clearly wrong.—PAFFARD »v. CAVOTTI, 
settee, D. Ta. R, 111 ’ 63 O. L. Rh. 171. 
30v. —-—— ——..] —AICKIN v. BAXTER 
(B. C.), [1929] 4 D. L. R. 327.—CAN. 


30 vi. Where plaintiff has 
alternative claim-—Duty to elect.j-— 
Damagos cannot be recovered both in 
tor. & for breach of contract, when the 
tort & the breach of contract result 
from the same act ; in such a caxo pitt. 
must clect or be deemed to have elected ; 
&, if he seeks tu recover damages for 
breach of contract, they must be 
measured upon that basis, & not upon 
the basis of any coincident or con- 
comitant act of tort.— TORONTO 





extimating the DD. L. 
CAN. 


30 vii, ——-.J}—AICKIN v. BAXTER 
(B. C.), [1929] 4 D. L. R. 327.—CAN. 


PART II. SECT, 4. 


38 xii. Gnoda_ not of 
warranted dcacription—A llowancemade.] 
-——-Certain goods supplied under a 
contract not answering the warranted 
description were taken back & an 
adjustment made in respect of them: 
—fleid : the purchaser could not claim 
damages for the breach.—-HAMILTON 
GEAR MacHINE Co. »v, Lewis 
BROTHERS, [1924] 3 D. L. R. 367; 54 
Q, L. R 583.—CAN. 


88 xili, ——— —-——--.]—FRENCH v. 
Paris, {192813 D. L. R. 555.—CAN. 

42 iv. .—In an action for 
wrongfully obstructing the flow of a 
river by increasing the hoight of a weir, 
whereby pltf.’s lands, abutting on the 
river, were flooded, the judge declined 
to direct the Jury that actual damage 
was essential to maintain the action :— 
Heli: the direction was right.— 
retreat v. SMITH (1888), 22 L. R. Ir, 














53. 


54. 


57. 
58. 


101. 


110. 


51 iv. 


Add. Annotation :—-Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 638. 

Add. Annotations :—Consd. Admiralty Comrs. 
v. 8.8. eek [1926] A. C. 637; Admiralty 
Comrs. v. 8.8. Susquehanna, [1926] A. C. 655. 
Refd. The Edison, [1932] P. 52. 

Add. Annotations :-—Consd. Admiralty Comrs. 
v. §.8. Chekiang, [1926] A. CO. 687. Refd. 
Admiralty Comrs. v. 8.8. Susquehanna, [1926] 
A. ©. 655; The Edison, [1982] P. 52. 

Add. Annotation :—Consd. 
{1925} P. 80. 

Add. Annotations :—Refd, Admiralty Comrs. 
v. S.S. Susquehanna, [1926] A. C. 655; The 


The Chekiang, 


61. 
68. 


64. 


98. 
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Edison (1931), 47 T. L. R. 635; The Edison 
(1932), 147 L. T. 141. 


Add, Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 886. 

Add. Annotations :—Refd. The Koursk, [1924] 
P. 140; Debenham v. Perkins (1925), 133 
mea 2523 Conquer v. Boot, [1928] 2 K. B. 
Add. Annotations :—Refd. Huyton & Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 
acae R. 1163; Conquer v. Boot, [1928] 2 K. B. 
Add. Annotation :—~As to (1) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


Part I!l_—Directness and Remoteness. 


113. Add. Annotations :—Refd. Canadian Pacific 


Add. Annotations :—As to (1) Consd. Re 
Hall & Pim (1928), 189 L. T. 50. Distd. 
Riley v. Brown (1929), 98 L. J. K. B. 739. 
Consd. Banco de Portugal v. Waterlow & 
Sons, Ltd. (1932), 48 T. L. R. 404. Apld. 
The Edison, [1932] P. 52. Refd. Patrick v. 
Russo-British Grain Export Co., [1927] 2 
K. B. 585; Dobell (C. G.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. L. R. 66; 
Herbert Clayton & Jack Waller, Ltd. v. 
Oliver, [1930] A. C. 209; The Edison (1981), 
47 T. L. R. 635. As fo (2) Consd. Patrick v. 
Russo-British Grain Export Co., [1927] 2 
K. b. 635; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1982), 48 T. L. R. 404. 


Add. Annotation :—Refd. The Edison (1932), 
147 I. T. 141. 





No reasonable ecpectulion 


Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 
369; The Edison (1932), 147 L. T. 141. 


114. Add. Annotations :—Consd. Sorrell v. Smith, 


114a, 


74 i. Cause of action independent of 


[1925] A. C. 700. Refd. Black v. Admiralty 
Oomrs. (1924), 93 L. J. K. B. 3413 Rely-A- 
Bell Burglar & Fire Alarm Co. v. Eisler, 
[1926] Ch. 609; Scammell v. Attlee (1928), 
45 T. L. R. 75; Scammell G. & Nephew v. 
Hurley, [1929] 1 K. B. 419. 

Admiralty cases.|—-Damages must be 
the direct & natural consequence of the breach 
of obligation complained of. The law is the 
same in this respect with regard both to 
contract & to tort, subject to the qualification 
that, in the case of the former, the law does 
not consider too remote damage which may 





further damages from time to time as 


of pecuniary benefit—Death of young 
child in decident.|-—Held: a verdict of 
damages awarded to parents of young 
children killod in an accident arising 
from negligence could not stand, where 
there was no reasonable expectation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations. —HoGan v. R., [1924] 
2D. R. 1211; 2 W. W. RR. 307; 
17 Sask. L. I 37.—CAN. 

S1Vv. —— aAecident to wife—-No 
deprivation of services or society.J— 
Pitt. having suifered physical injury 
through a atreet accident causing 
nervous shock :—~leld: an award of 
damages to pltf.’s husband could not 
stand as he had not been deprived of 
his wife's services or society.—-HOUAN 
vw. R., (1924) 2 D. L. R. 12115; 2 
W. W. It. 307; 17 Sask. L. R. 37.— 
CAN. 

61 vi. -———— Furnishing false neics to 
newspaper.J—One who intentionally & 
fraudulently causes @ newspaper to 
become the innocent disseminator of 
false news docs its proprietor a wrong 
for which substantial dam are 
recoverable without proo that 
pecuniary harm was an_uctual result 
of the fraud.—-CALGARY HERALD, LTp. 
te. BARNES CorPn., [1929] 1 D. L. I. 


PART Ii. SECT. 5. 


59 vil. J-—Pitf, cannot recover 
damages on the ground of the 
permanonce of existing personal injuries 
unless the evidence goes the length of 
showing that there is no reasonable 

rospect of permanent recov The 
test is the same in the case of conse- 
quences non-existent at the date of 
action, but which may or mee not 
eA CRS i rae ag Cy o. SMITH 
(1928), 49 N. L. R. 174.--8. AF. 





| gannot be ass 


damage-~Whetker prospective damage 
recoucrable—Repudiation of contract. |\}— 
Defts., the owners of a cotton ginning 
mill, contracted in Oct. 1919, that, for 
a period of six months, they would put 
their mill at the disposal of pltf., a 
cotton merchant, for half its working 
time, at ie ay rates in order to gin raw 
cottou which pltf. contemplated buying 
& which he agreed to supply to them 
for the purpose. In Novy. before any 
of pitf.’s cotton had been taken by the 
mill, defts. repudiated the contract, 
Litt. sued defts. for damages :-—Zleld : 
the breach being auticipatory the 
damagos recoverable were not. confined 
to the extra cost which pltf. had paid 
to tho other millers for ginning such 
cotton as he had tendered to defts., 
buf were the estimated loss of profit 
to pltf. by reason of the contract not 
being carried out; pltf. was pot bound 
to buy cotton & have it ginncd at 
other mills undor his obligation to 
tnitigute the damagos.-~RAMGOPAL 1. 
DnAaNJI JADHAVJ] BHATIA (1928), 
L. R. 55 Ind. App, 299.--IND. 


83 i. Damages caused the gist of the 
action——Prospective damage—Whether 
recoverable. }---A married woman having 
suffered from nervous shock as the 
result of an accident, but not a0 as to 
deprive her husband of her services 
or society :-—Held: that he might be 
put to expense in the future was a 
consideration too remote to entitle 
him to damageos.— HoGAN tv. R., [1924] 
2bD. L. R. 1211; 2 W. W. R. 307; 
17 Sask. L. I. 37.—CAN. 


83 ii, ae ee, J— Tn an action 
for damages resulting, not from the 
construction of works, but from tho 
sd aed pd thereof, as, c.g., the putting 
of watcr into a canal. damages are 





. gasossable only for the injury done up 


to the trial, & prospective damagos 
ood: but pltf. must seek 


he suffers injury.—LETHBRIDGE NORTI- 
ERN IRRIGATION Disrricr BoarRp 
TRUSTEES v, MUNSELL, [1926] 4 D. LH. 
690; [1926] S.C. R. 603.—CAN. 


PART I. SECT. 8. 


97 i. <Ascertuinment difficult — No 
ground for refusal to award.)}-——H. passed 
amtgze. bond over his farm, a condition 
being that O. would, on dcernand by the 
mtgec., pass a collateral bond over his 
movable proporty on the farm. In 
breach of this condition, H. sold & 
delivered such movables to a third 
party :—Held: although the damages, 
if any, were difficult to assers, the 
mtgee. was entitled to some damages 
for a wilful invasion of his rights.— 
CATO v. ALION (1923), 44 N. L. R. 
113.—S. AF. 


97 ii. -J—What pltf. lost 
by the refusal of deft. to bore two more 
wells was a sporting or gambling chance 
that valuable oil or gas would be found 
when two more wells were bored. It 
might not be easy to compute what 
that chance was worth to pitf., but the 
difficulty in estimating the quantum 
was no reason for refusing to award 
any damages.—-CARSON v. WILLITTS, 
{1930] 4 D. L. R. 977; 65 O. L. R, 

















456.—CAN. 
PART III. SECT. 1. 
101 v. 2 Demaree 
must be limited to such as arise 


naturally from the breach of contract 
or such as might reasonably be supposed 
to have been in the contemplation of 
the parties.—ToRONTO Hockry CLUB 
v. ARENA GARDENS, Lrp., [1924] 4 
D. L. RR. 384; 55 O. L. R. 509; affd., 
(1925) 4D. L. R. 546; 57 O.L. R. 610; 
affd., (1926) 4 D. L. R. 1; [1926] 3 
V . WwW. R. 2 .—OAN. 


Cases 114a-——165. 


be reasonably supposed to have been in the 
contemplation of the a when the 
contract was made. Speaking generally, the 
measure of damages is the same in Admiralty 
as at common law.—THE EDISON, [1932] P. 
52; 101 L. J. P. 12; 147 L. T. 141; 48 
T. L. R. 224; 37 Com. Cas. 182, C. A. 


Annotation :-—Refd. The Castor (1932), 147 L. T. 359. 


118. 
128. 


126. 
141. 


ae Annotation :—Consd. The Edison, [1932] 
. 52. 

Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 185 L. T. 
83. 

Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
Add. Annotation :—Consd. Finlay James & 
Co. v. N. V. Kwik Hoo Tong El. M., [1929] 
1 K. B. 400. 


141a. Agreement not to arrest ship—Arrest & 


146a. 


disposal of ship.|—-Circumstances (see Con- 
FLicrt oF Laws, No. 1135a, ante), in which :— 
Held: pltis. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.—ELLERMAN 
LINES, LTp. v. Reap, [1928] 2 K. B. 144; 97 
L. J. K. B. 366; 138 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. C. 421; 33 Com. Cas. 219, 
©. A.; revsg. (1927), 44 T. L. R. 7. 

As result of shock.|— Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 








149. 


150. 
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The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltfi.’s wife suffered a severe shock & died 
in hospital about ten days later. Pitt. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Heid: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told-her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HAMBROOK v. STOKES 
BROTHERS, [1925] 1 K. B. 141; 94 L. J. 
a 435; 182 L. T. 707; 41 T. L. R. 125, 


Add. Annotation :—Consd. Hambrook  v. 
Stokes (1924), 41 T.L. R. 125. 


Add. Annotation :—Consd. Hambrook  v. 
Stokes (1924), 41 T. L. R. 125. 


151. Add. Annotation :—Apprvd. Hambrook v. 


152. 


161. 
165. 


Stokes (1924), 41 T. L. R. 125. 


Add. Annotation :—Consd. Hambrook  »v. 
Stokes (1924), 41 T. L. BR. 125. 


ye Annotation ;—Consd. The Edison, [1932] 
2 DZ 

Add. Annotation :—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. C. 851. 


PART IIL. SECT. 2, SUB-SECT. 2. 


115 iii. —~-—-.]~—In an action clalming 
damages for breach of contract the 
damages recoverable are such as 
naturally would be the result of the 
breach.—-KEITH v. LINCOLN PUOLP- 
WOOD Co. (1927), 59 N.S. R.466.—CAN, 

aa. Salc of goods— Kefusal to take 
delivery-— Loss of time in urging uccept- 
ance.}-—In an action fur damages for 
breach of contract by refusal to take 
delivery of goods:—ffeld: a claim far 
time lost in going to deft.’s residence to 
urge him to take delivery could not 
stand.—BRADLEY v, AILEY Sv 
JASPERSON, (19231 2 D. L. BR. 5043; 52 
0. 1. I. 439.—CAN. 


sb. Contract for work & labour— 
Work unperformed—Cost of perform- 
ance.|—Hesp. gave applt. an option 
to purchase a mine. On the firet 
instalment falling due, appit. negotiated 
for an extension of time for payment, 
which was granted by resp. on con- 
dition that applt. should do certain 
development work not mentioned in 
the option. ged ee failed to pay, & 
subsequently relinquisbed posseasion 
of the mince & surrendered the option 
without having dove the work :—Heild ; 
resp. entitled to recover damages 
amounting to the cost of the work.— 
CUNNINGHAM ¥v. INSINGER, [1024] 2 
D.L. R. 433; [1924] 8. C. KR. 8.—CAN, 


PART III. SECT. 2, SUB-SECT. 3. 


142 i. Injury to feeling ~- General 
rule.|j\—Mental anguish is properly 
taken into consideration in awarding 
damages in an action for tort based on 
a wilful or wrongful act, ¢.g. an action 
for assanit, trespass, defamation, seduc- 
tion, malicious prosecution, false im- 
prisonment.—--HDMONDS v. ARMSTRONG 
JUNERAL Home, Lrp., (1931) 1 D. i. R. 
676; (1930) 3 WLW. R. 6493: 25 Alta. 
L. H.1738; revsg., [1930] 4 D. L. RB. 
901; 3:'W. W. It. 290.—CAN. 

147 i. Fain & suffering.}—-In an 
action for damages for personal 
injuries arising from negligence :-— 
Held: items which should go to make 


41930) 2 W. W. R. 113; 


up pltf.’s damages were (inter alia) 
a sum, not to compensato fur, but to 
represent the inconvonience of his 
condition, & his pain & suffering, 
vast & future.—CosGRove v. CANADIAN 
NATIONAL RatLways, [1923] 4 D. L. R. 
818; 3 W. W. R. 1152.—CAN., 


147 ii. Ejectment from tramcar— 
Iliness from exposure to cold.j)—Held : 
not too remote a cause for damages.— 
Toronto Ky. Co. t. GRINSTED (1895), 
2138. CO. Rh. 570.—CAN. 


147 iii. -—-——.]---In an action for 
damages for personal injurics pltf. if 
successful is entitled to fair compensa- 
tion for pain & suffering; & a charge 
to the jury which tells them that they 
may make an allowance therefor but 
are not bound to do so fs a misdirection 
which, if the jury make no such allow- 
ance, may afford ground for ordering a 
hew trial, even though not objected to 
at the trial.—-HErrnkR v. GILISTROM, 
3 D.4L. R. 
860; 245... 462; revag., (1929) 4 
D. L. R. 670; 3 W.W. R. 2275 24 
8. J.. li. 53.--CAN, 


149 i. Nervous shock—~Arctual 
tmpact. |}— Damages claimed for nervous 
shock. a5 a result of an accidont arising 
from negligence, cannot be recovered 
where the nervous shock produces 
only a mental disturbance unaccom- 
panied by any actual physical injury. 
If impact. is not necessary, it is a 
question of fact in each case whether 
or not pltf. sustained physical injnry 
& whother such injury was the natural 
& reasonable result of deft.’ noeupence: 








1211; 2 W. W. R. 307; 17 Sask. 
L. R. 37.—-CAN. 
149 ii, a oe, J Damages 


cannot be recovered for nervous shock 
unaccompanied by any physica] im- 
act.<—PENMAN v. WINNIPEG ELECTRIC 
ty. Co., [1925] 1 D. L. R. 497; [1925] 
1W. W. HR. 156.—CAN. 


149 iii. -~——- False statement. |-— 
Deft. falsely stated that pltf.’s son had 
hanged himself. The report was told 
to pltf., who, belioving it, suffered a 


6 





violent shock & became ill :—-?/eld: 
the damage was the natural & probable 
cause of deft.’s act, & pltf. had a good 
cause Of uction.— BIELITSKI tv. OBADISK, 
(1922) 2 W. WL. WR. 288; 65 D. L. RB. 
627; 15 Sosk. L. KR. 155; affg. 61 
J), L. hk. 494.—-—-CAN. 

---A man & a 


149 iv. ——~ 
woman to whom he was engaged were 
knocked down by a imwotor otnnibus, 
The man was struck by the omnibus & 
recoived considerable physical injury. 
The woman did not appear to have 
been actually struck, & she received no 
direct. physical injury, but sho suffered 
severely from shock. In an action of 
damages at her instance the judge 
directed the jury that, if by the fault 
of dofts. pureuer had suffered nervons 
thock through apprehension for her 
own safety. they were entitled, in 
assessing damages, to include any 
aggravation of that shock occasioned 
by the fact that her companion was 
involved in the cataatrophe. The jury 
found that pursuer had suffered per- 
sonal injury resulting in nervous shock 
involving apprehension for her own 
safety, aggravated by anxiety for the 
sufety of her companion, & awarded 
damages :—//Jeld : in the circinmstances 
the jury could not be asked to dis- 
eriminate between the amount of 
shock suffered by pursuer due to appre- 
hension for her own ey & the 
amount due to anxicty for her com- 
panion,—CURRIE, v. WARDROP, [1927] 


8. C, 538.—SCOT, 

149 v. Assault on husband 
in ee ee of consortium.] 
—An on lies for mental anguish, 
il] health or shock sustained by reason 
of acts done to a third person, & not 
causing any apprehension of danger to 
pltf., & an action quare consortium 
amisit lies at the suit of a wife.— 
JOHNSON v. COMMONWEALTH (1927), 
27 8. R. N. 8. W. 183; 44 N. 8. W. 
Ww. N. 54.—AUS. 

149 vi. Pee, —————-, ]-— W ALEDR v, 
PiTLocury Motor Co., [1930) 8. CO. 
565.—-~SCOT. . 











181a. 


166. Add. Annotations :-—Refd. Leeds Industria] 


Co-op. Soe. v. Slack, [1924] A.C. 851. Mentd. 
Light v. West, [1826] 2 K. B. 238. 


167. Add. Annotation :—Consd. Blundy, Clark & 


Co. vw. London & North Eastern 


Railway 
(1931), 100 L. J. K. B. 401. 


172. Add. Annotation :—Consd. The Edison, [1932] 


174. Add. Annotation :—Refd. Patrick v. Russo- 


British Grain Export Co., [1927] 2 K. B. 535. 


176a. ——— Withdrawal of appointment as school 


outfitters. |}—Sm1on v. PAWSON & LEars, Lrp. 
(1932), 174 L. T. Jo. 883, C. A. 


181. Add. Annotations :—Dbtd. Marbé v. George 


Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1930] A. C. 209. Refd. Marbé 
v. George Edwardes (Daly’s Theatre) (1927), 
96 L. J. K. B. 980. 


———~.|-—Pltf., an actress, was engaged 
by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part :—Held : 
as there was an express agreement. to advertise 
pitf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation.—MARBE v. GEORGE 
{DWARDES (Daty’s THEATRE), Lrp., [1928] 
1 K. B. 269; 96 L. J. K. B. 980; 188 L. T. 
51; 48 T. L. R. 809, C. A. 





181b. 


182. 


189. 


193. 


194. 


Vol. XVI.—Damages. Cases -166-—194. 


-.+—Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the 
contract contained a pruvision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewhere without the 
consent of the applts. Resp. objected that 
the part assigned to him was not one of the 
three leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play & sued applts. fur damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 
except as to the salary :—Held: it was 
competent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity.—HERBERT 
CLAYTON & JACK WALLER, Lrp. v. OLIVER, 
[1930] A. C. 209; 99 L. J. K. B. 165; 142 
I. T. 585; 46 T. L. R. 230; 74 Sol. Jo. 
187, Tf. L. 


Add. Annotations :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dobell (C. G.) & Co., Ltd. v. Barber & 
Garratt (1930), 47 T. L. R. 66. 


Add. Annotation :—Refd. Dobell (G. C.) & 
Co., Ltd. v. Barber & Garratt (1930), 46 
T. L. R. 420. 


Add. Annotations :-—Distd. Re Hall & Pim 
(1928), 139 L. T. 50. Refd. Patrick v. Russo- 
British Grain Export Co., [1927]2 K. B. 535. 


Add. Annotation :—Refd. Hall v. Pim (1927), 
137 L. T. 585. 


162 i. Loss of or injury to property— 
Collision al sea—Loss of musical manu- 
seripts.}—In an action of damages 
against steamship owners, arising out 
of the sinking of one of their ships, 
pursuer claimed £15.000 in respect of 
the louse of certuin music & orchestral 
settings in manuscript used by a con- 
eert party of which she was manager. 
She wuverred that the lost inanuscripts 
were the sole copies of the coinpositions 
in question, & that sho bad the sole 
right to ae porform, or issue 
mechanical reproductions, & to obtain 
sopyright thereof. ‘The compositions 
had cost pnrsuer about £2,000, but 
she averred that, through her concert 
party. they had acquired a reputation 
among the public which had greatly 
enhanced their value, & she furthor 
averred that she would have made 
substantial profits from the lost music 
in respect of copyright royaltics, 
publication & sale, & disposal of per- 
forming & mechanical rights, apart 
from the use of it by her concert party : 
—ffeld > (1) pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publicatton & sale, & 
disposal of performing & mechanicel 
rights, wore irrelevant ; (2) the incasure 
of her damages in respect of the lost 
music was the cost of Its replacement 
as nearly as night be, ascertained either 
by the market price of actual replace- 
ment, or by consideration of the com- 
rolasion which would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
—-REAVIS v. CLAN LINE STREAMERS, 
LTD., (1926) Ss. C. 215.—SCOT. 


sd. Los? of earning power— Physical 
or mental.}—In an action for damages 
for personal injuries arising from 
negligence :—Held : items which 


should go to make up pitf.’s damages 
were (inter ala} a sum to compensate 
for logs of earning power by reason of 
physical injury & any incidental mental 
injury. CosGROVE v. CANADIAN 
NATIONAL RAILWAYS, [192314 D. L. R. 
818; 3 W. W. RR. 1152.--CAN. 


sf. Loss of time—Injuryt in motur- 
car collision. |—In an action for damazzes 
for injuries arising out of a motor 
coltision, where it was found that 
the accident was caused by pitf.'s 
nogligence :— Held: damages should be 
viven def. for )oss of time, repairs to the 
car & costs.—TIEMAN v. MCKENZIE, 
{1923} 1 D. GU. R. 1189.---CAN. 


PART Ul. SECT. 8, SUB-SECT. 2. 


ak. Depreciation in price—Machinery 
components purchased by vendor to per- 
form. contract.}-—-Held: the vendor was 
not entitled, as damages for breach 
of contract to purchase an ammonia 
fas compressing outtif, to a sum for 
loss through decrease in price of the 
parts purchased for the purpose of the 
contract, this not. being a loss ‘* directly 
& naturelly resulting in the ordinary 
course of events from tho buyer’s 
breach of contract,’? as there was 
nothing in the negotiations for the 
contract to give the purchaser to 
understand that the vendor would 
have to go into the market. & buy the 
various parts to make up the plant.— 
GENERAL SUPPLY Co. OF CANADA ¥. 
O'NEILL MORKIN MACHINERY Co., 
[1923] 2 W. W. BR. 928.—CAN. 


sl. Loss of cusatam-——-Defective goods 
sold but replaced.}—Certain goods 
supplied under contract not complying 
with the warranted description :— 
Held: it could not reasonably be 
supposed to have been in the con- 


eee 


templation of the parties, at the time 
they made the contract, that pltfa. 
were to compensate defts. for such loss 
of businesk as defts. might incur by 
the withdrawal of their customers 
on account of a few of the articles 
resold being defective, such articles 
being replaced when complaint was 
made.—HAmILTon GEAR & MACHINE 
Co. ev. Lewis Brorners, [1924] 3 
D. L. R. 367; 54.0. L. R. 585.—CAN., 


PART Ul. SECT. 3, SUB-SECT. 8. 


194 i. Lass of profit.}—-W. 
entered into a contract to supply a 
paper co. with pulpwood. He had 
previously mado a contract with M., 
who avreed to deliver certain pulp- 
wood at a lower price & who was 
informed of the fitst-mentioned con- 
tract, thourh not of all its terms. At 
the end of the season M. was short of 
the quantity he agreed to deliver :— 
Reld: ’, was entitled to recover 
dumages from M. for non-performance 
of his contract, & the measure of those 
damages was the profit W. would 
have made under his contract with 
the paper co.—MONDOR t. WILLETS, 
433; 2W.W. 2. 486.—CAN. 


PART Ill. SECT. 4, SUB-SECT, 1. 


p (p. 107) i. ———. J—In an action 
for damages for breach of contract by 
refusal to take delivery of goods :-—~ 
ffeld: o claim for expenses incurred 
in going to deft.’s residence to urge 
him to take delivery could not stand.— 








BRADLEY v. BAILEY & JASPERSON, 
[1923) 2D. L. R. 504; 520, L. RB. 
439.——C a 





k (p. 108) i. —- Medical 
~ ~*~ an action for damages 


Cases 214-—235a. 


214. Add. Annotations :—Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Apld. Slavonski v. 
La Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. Re Hall & Pim (1928), 
139 L. T. 50; Dobell (C. G.) & Co., Ltd. »v. 
Barber & Garratt (1930), 47 T. L. R. 66. 
Refd. Britanmia Hygicnic Laundry Co. v. 
Thornycrott (1926), 135 L. T. 83; Kasler & 
Cohen v. Slavouski (1927), 96 L. J. K. B. 850; 
Patrick v. Russo-British Grain Export Co., 
(1927) 2 K. B. 535; Finlay v. N. V. Kwik Hoo 
fone Handel Maatschappij, [1928] 2 K. B. 


215. Add. Annotations :—Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. Refd. Kasler & Cohen ». 


Slavouski (1927). 96 L. J. K. B. 850. 


215a. .]—Pltfs. bought a coat 
with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Plitfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for her suffering, & 
pltfs. had to pay the costs of the action :— 
Alcld: pitfs. were entitled to recover from 
deft. the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client.--BENNETT (SIDNEY) 
Lrp. v. KREEGER (1925), 41 T. L. R. 609. 

217. Add. Annotation :—Refd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. R. 457. 

220. Add. Annotation :—Refd. Britannia Hygienic 
a Co. v. Thornycroft (1926), 135 L. T. 

228. Add. Annotalion :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 











227a. Several sub-sales.|—Defts. sold skins 
to pitfs., who resold to a sub-vendee, That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat. to a third 
sub-vendee. The third sub-vendee sold to 
a woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser bronght 
an action for breach of contract against her 


for personal injuries arising from 
negligence :-—Held; the items which 
should go to make up pltf.’s damages 
were (inter alia) medieal & hospital 
bills, -- CosacRove vw. CANADIAN 
NATIONAL RAILWAYS, (192314 D. L. It. 
818; 3 W. W. R. 1152.-——CAN. 

K(p. 108) ii. On 
wife.|—-S. & bis wife brought an action 
against deft. for damages for personal 
injuries. Deft. was found guilty of 
negligence, but the action by S. was 
dismissed on account of contributory 
negligence. The ct. awarded damages 


sought to 











r (p. 108) i. 
Held: 


to the wife against deft. : 
ve in evidence the wife’s 
medical & hospital bills -—-Held:; the 
bills had been contracted by the wife 
as her husband's agent & were his 
liability alone.—ScoBLE vt. 
WARD, [1924] 1 W. W. R. 1040.—CAN. 


Injury to chatlel— 
Costs of repairs-—d& depreciation.}— 
recoverable. —- WALTER _¥. 
SELREL, [1927] 2D. L. R. 1005; (1927} Lrp. v. Grpson, (192813 D. L. RR. 610; 
Ba W.R,. 967 — f[ 





21 Sask. L. R. 452. 


ENGEIsH AND Emprre Digest SUPPLEMENT. 


Sopp the third sub-vendee. The third 
sub-vendee defended the action, & in so 
doing acted reasonably; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by.the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendee 
claimed ugainst pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pitfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions :—Held: pltfs. were entitled 
to recover the damages which might renson- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed. if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pltfs.” damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred.-— 
KastrR & COHEN v. SLAVOUSKI, [1928] 1 
K.B.78; 96 L. J. K.B. 850; 1387 L. T. 641 ; 
subsequent proceedings, sub nom. SLAVONSEL 
v. LA PELLETERIE DE Rousarx SoOcIETE 
ANONYME (1927), 137 (2. T. 645. 


Costs awarded in previous proceedings, 
but not recovered.|— Pitts. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
revious litiyation in which they were defts. 
Itis. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pItf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pitfs. Lice won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
favour. After argument as to the right of 
pitfis. to recover as pears damage against 
defts., on account of their breach of contract 
& negligence, the costs of all 
litigation :—Held ; 


235a. 





previous 
such damage was not 


was 

= PART III. SECT. 4, SUB-SECT. 2. 
209 v. .l——Solr. & client costs 
incurred by the driver of a motor car 
in suceesstully defending an artion 
brought against him by a passenger 
in another car with which his car had 
collided cannot be recovered by him 
in an action for negilgencre brought 
against the driver of the other car,— 
LONDON GUARANTEE & ACCADENT Co., 





Woop- 


9238] 2 W. W. 


1 It. 532; 23 Alta. L. ht. 
518.—CAN. 


8 


too remote.—BRITANNIA HYGIENIC LAUNDRY 
Co. v. THoRNYcROFT & Co. (1925), 94 L. J. 
K. B. 858; 41 T. L. R. 667; on appeal, 95 
L. J. K. B. 287; 1385 L. T. 83; 42 T. L. R. 


198. 
287. Add. Annotations :—Consd. Harnett v. Bond, 
[1924] 2 K. B. 6517. Apld. Bradstreets 


British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. Refd. Hambrook v. Stokes (1924), 41 
T. L. R. 125; Tournier v. National Provincial 
& Union Bank of England, [1924] 1 K. B. 
461; Britannia Hygienic Laundry Co. v. 
Thornycroft (1926), 135 L. T. 83; Singleton 
Abbey (Owners) v. Paludina (Owners), The 
Paludina (1926), 95 L. J. P. 185; The Edison 
(1932), 147 L. T. 141. 


-+—A contract between a mercantile 
inquiry agency, which furnishes reports on 
the financial stabiJity of companies, firms, & 
persons engaged in trade, & a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the ex- 
clusive use of the subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public policy on the ground 
that the fundamental clement of the contract 
is the desire on the part of the agency to 
rotect itself against the risk of actions for 
ibel resulting from reports issued by it to 
subscribers. If, however, a subscriber does 
disclose information supplied by the agency 
with the result that the agency has to pay 
to a third party damages for a libel on that 
third party contained in the information in 
question, no special damage being suffered 
by the third party, the only damages recover- 


2378. 





Part IV.—Aggravation 


290. Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 

298. Add. Arnnolation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 


301. Add. Annotations :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 


302. Add. Annotation :—Consd. Riley v. Brown 
(1929), 08 L. J. K. B. 739. 


304. Add. Annolations :—-~Refd. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 224; Barnes v. 


PART IV. SECT. 1 SUB-SEOT. 2, 


expropriated an easement over pltf.’s 
land for that purpose. 


Vol. XVIIl.—-Damages. Cases 235a—841. 


able by the agency from the subscriber in an 
action for breach of contract are nominal 
* damages, the causa causans of the liability 
to pay damages being the unlawful act of the 
agency in publishing a libel & the disclosure 
by the subscriber being only the causa sine 
qua non.—BRADSTREETS Bririsyu, Lrp. v. 
MITCHELL (1982), 48 T. L. R. 670. 


ae P, Harrison v. MCSHREBAN, [1885] W. N. 


265. Add. Annotations :--Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

Add. Annotations :—Consd. Addie R. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 355. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; Compania Mexicana De 
Petroleo Ie] Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 

Add. Annotations :—Refd. Noble v. UWarrison, 
[1926] 2 K. B. 332: Smith vw. G. W. Ry. 
(1926), 135 L. T. 112; Pontardawe Rural 
Council v. Moore-Gwyn, [1920] 1 Ch. 656. 
Add, ‘Annotation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 1388 L. T. 
369; The Edison (1932), 147 L. T. 141. 

Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 78. 
Add. Annotation :—Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

Add. Annotations :-—Consd. The St. Nicolai 
(1925), 133 L. T. 640. Distd. G. W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American ‘Tobacco Co. v. Jones (1925), 134 
L. T. 405; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 7396. Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
KX. B. 159. 


268. 


279. 


280. 
282. 


284. 


288. 


and Mitigation. 


Cadogan Developments, Ltd., [1930] 1 Ch. 
479, 

Add. Annotation :—Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 


Add. Annotation :—Refd. Hobbs v. Tinling, 
Tiobbs v. Nottingham Journal, [1920] 2 
K. B. 1. 


Add. Annotations :---Refd. Ellis’ Trustee v. 
Dixon-Jobnson (1924), 1381 L. T. 6523 
Martin v. Stout, [1925] A. C. 359; Never- 
Stop Ry. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, (192t)] Ch. 877. 


for trespass founded on the wrongful 
seizure of a motor car which pltf. had 


327. 


330. 


341. 


Deft. con- 


di. —-— Trespass — Abusive con- 
duct).—An appeal trom a judgment 
whereby pitf., In an action for trespass, 
was awarded vindictive damages in 
addition to special damagos :—/feld : in 
view of deft.’s persistence in trespassing 
in de tiance of pitf.’a reqnests to desist, 
hie violent & abusive conduct towards 
pnitf., & the particularly injurious & 
malicious manner in which certain of 
the tresprrscr were committed, the 
allowance of vindictive damages was 
justified & the amount thereof should 
not be reducod.~--SPENCER v. GRANT, 
190; 22 Susk. L. R. 365.—CAN. 


d ii, —— — — Pivlent behaviour.)— 
A city corpn., constructing a sewer, 


tracted with the corpn. to construct 
that part of the sewer which ran 
through pltf.’s land. In performing 
his contract, deft. did not confine 
himself to that part of the land which 
was subjoct to the easement, but unlaw- 
fully* cut down trees & depusited sand 
& silt upon the land ontside the part 
subject to the easement, & thereby 
depreciated the value of the land :— 
Held: the amount of damages in such 
an action as this may be indefinitel 
enhanced by evidence of violent 
arrogant conduct on the part of deft.— 
PAFFARD v. CavoTtTt, {1929} 1 D. L. R. 
lil ; 63 0. L. R. 171.—CAN. 

d iii. ———— IJTTigh-handed be- 
haviour.])-—-In an action for damages 





bought froin deft. under a conditional- 
sale agrecincnt :—J/eld: because of 
the high-handed conduct of deft. 
which injured pitf.'s feclings, the trial 
judge wus justified in awarding 
exemplary — damages.—-GRIFFITHS — v. 
Forpyck Motors, Lrv., [1930] 2 
W. W. ih. 698; 4D. L. R. 451; 43 
B. C. Rh, 119.—CAN. 


PART iV. SECT. 2, SUB-SECT. 1.—B. 

341 x. ———.]-—-CANADIAN FLEXIBLE 
SkATE Co., LTD. v. Monarci BRASS 
MANUFACTURING Co., LYb., {1925) 2 
D. L. R. 387: 56 0. L. R. 362.—CAN., 

$41 xi, ——~-.]—McoKENNY v. DRUM- 
het & elias (1926), 29 W. A. 


—a 
e 


Cases. 342-— 393. 


342. Add. Annotation :—Consd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1931), 47 T. L. R. 


359. 


343. Add. Annotations :—Consd. Banco de Portu- 


* 


gal v. Waterlow & Sons, Ltd. (1931), 47 


T. L. R. 359. Refd. Finla 


v. N. V. Kwik 


Hoo Tong Handel Maatschappij, [1928] 2 


K. B. 604. 


851. 


347a. ——.|—Pltf.’s duty to minimise damage is 
limited to doing what is reasonable in all the 


facts of the case, the onus of showing a breach 
being on deft.—FINLay (J4MES) 
Kwik Hoo Tona HANDEL 


of that dut 


& Co. v. N. V. 


MAATSCHAPPIJ, [1928] 2 K. B. 604; 


352. 


L. J. K. B. 817; 139 L. T. 582; 44 T. LR. 


643 ; 72 Sol. Jo. 468; 17 Asp. M. L. C. 566; 


376. 


affd., [1929] 1 K. B. 400, C. A. 
Annotations :—Refd. Foscolo Mango & Co. v. Stag Line, 


Ltd., [1931] 2 K. B. 4 
Sons, 
147 L. T. 141. 


8; Banco de Portugal v. Waterlow & 
Ltd. (1932), 48 T. L. R. 404; Tho Edison (1932), 


377. 


Part V.—Measure 


391. Add. Annotation :—Apld. Kaye Steam Navi- 
gation Co. v. Barnett, Ltd. (1932), 48 T. L. R. 


440. 


393. For the cross-reference following this case, 


‘* As to interest under Civil Procedure Act, 


EnGiisH AND Empire Dicest SUPPLEMENT. 
349. Add. Annotation :—Refd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1981), 100 L. J. 
K. B. 465. 


350a. Contract of employment for fixed period— 


Voluntary liquidation of employer before end 
of period.}—Ae GRAMOPHONE Recorps, Lrp. 
(1930), 69 L. Jo. 201; 169 L. T. Jo. 198; 
[1930] W. N. 42. 

Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 

Add. Annotation :-—Refd. Martin v. Stout, 
{[1925] A. OC. 359. 

Add. Annotation :—-Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 L. T. 652. 


Add. Annotation :-—Aas to (1) Apprvd. Hobbs 
v. Tinling, Hobbs v. Nottingham Journal, 
[1920] 2 K. B. 1. 

Add. Annotation :—Refd. Martin v. Benson, 
{1927} 1 K. B. 771. 


of Damages. 


1833 (c. 42), s. 28, & damages in lieu of such 
interest.|—See MonEY & MONEY LENDING,”’ 
read ‘‘ As to interest under Civil Procedure Act, 
1833 (c. 42), 8. 28, & damages in lieu of such 
interest, sec MongtY & MoNEY-LENDING.”’ 


852i. Sule of goods——Recfusal to, 
accepl.J-——Unless a purchaser bas by 
the coutract of sale a right to repudiate, 
he cannot repudiate the sale. If he 
does so, the vendor may sue the pur- 
chaser for the price, or re-sell tho 
article; & if by such sale he incurs 
& loss, then the purchaser must make 
it good. But the vendor must take 
into consideration sneh payments as 
the purchaser roay have made on 
account.—-FostTrR v. HrIntzMan & 
Co., 1923] 4 D. L. R. 166.-—-CAN. 

352 ii. -———- §-§ ——-.] — BRADLEY 1. 
BairLceyY & JASPERSON, [1925] 2D. LL. R. 
504; 520. 1. R. 439 —CAN. 

354i. -——- Anticipatory  breach.jJ—~ 
Where there had been a breach of 
contract by defts.:—Held:  pltfs. 
were entitled to nominal damages only, 
as when pltfs. found that deftx. would 
not earry out the contract, they should 
have gone iuto the market & done the 
best they could with a similar con- 
tract.—-CAMPBELL U. MANLER (1919), 
43 O. L. R. 395; 14 0. W. N. 348; 
affd. 15 O. W. N. 339.—CAN. 


sm. ——- Trouble & risk attending 
performance of contract.J}--In allowing, 
damages for wrongful repudiation of a 
contract to accept delivery of poles not 
yet cut --—Held : there should be taken 
into consideration the risks of dis- 
appointment & difficulty iu cutting 
& delivery that might arise from un- 
Gxpected sources: & an allowance in 
reduction of damages should be made 
for the release from the care, trouble & 
risk attending a full exccution of the 
contract.—-CONNORS v. McGrecor, 
11924) 2D. L. R. 88; 2 W. W. R. 


PART IV. SECT. 2, SUB-SECT. 2. 


364 iv. ——- —-—~ To assault.J—On 
appeal from a judgment for pitf. in an 
action for assault the damages were 
reduced to $10, the assault having 
heen imecrely a technical one, which 
apparently had been courted by pitt. 
with a view to an action for damages.— 
HOvpGKINSON v. MARTIN, {(1928] 3 
W. W. kt. 763.—CAN. 


m i. -—-— Continuing contract with 
doctor. |\—Where 8 person has a contract 
with a doctor whereunder he is entitled 
to the doctor’s services when they are 


required as a result of disense, accident 
or alhor causes, he cannot, in an action 
for damages for personal injurics, 
recover as damages the amount which 
such servicea would have cost had he 
not entered into such = contract.— 
TAYLOR v. TURNER, [1925] 3 D. 1. 2. 
674; [1925] 2 W. W. R. 490.—CAN, 


PART IV. SECT. 3. 


uaa ae Neat een) 3D. L. R. 671; 


(1928) 3 W. W. R. 89.—CAN. 
sn. Consignment of wheat for sale— 
Failure to sell.|}—-Whero is con- 


signed ‘for sale & the consignee is in- 
structed to sell it as soon 4s it is un- 
loaded, if the price be then a certain 
figure or better, but he neglects to 
carry out such instructions, the con- 
signor is cntitled In damages to the 





i 


no authority in deft. 


W. ht. 931.— CAN. 


PART V. SECT. 1, SUB-SECT. 1. 


380 xi. 





---In an 


damages for breach of contract, the 
measure of damage is the estimated 
naturally resulting 
from the breach thereof—HarrixLp 
& Co. v. CRONKHITE (1922), 50 N. BL. RR. 


loss directly & 


456.-—-CAN. 


380 xii. -}—In 





damages for non-acceptance of goods, 
the measure of damages is the esti- 
mated Joss directly & naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract.— gard to 
Record FOUNDRY & MACHINE Co. vt. 


GARSON, [1923] 2 D. lL. 
N. B. R. 110.—-CAN. 


380 xiii. —-——- Goods manufactured or 
partly manufactured.}—In respect of 
oods manufactured or partly manu- 


qi. Conversion—Onus of proof.) 
—Where it was found that there was 
bank to 
shares pledged as collateral security 
without Judicial process :--Held: ar 
to damages, the burden was on tho 
bank to show it got full value for 
the shares.—GroRGEBON v. DOMINION 
BANK, (1924] 3 D. LL. h. 607: 2 W. 


an 


difference between the price at the 
time of unloading & the lower price on 
the duy when he learns that the grain 
has not. been sold, even though he does 
not. immediately notify the consignesa 
that his instructions have not been 
carried out.—Parapis vc. FRDERAL 
GRAIN Co., LYp., [1925] 2 W. W. FR. 
161.—CAN. 


sw. Agreement to exchange & sel 
timber blerths—Loss of profite—Sub- 
slantial damages.}—Knox & Lewis 
v. HALL, (1927) 2 D. L. R. £128 3; [1927] 
3W.W.R.27: 38 B.C. R. 348: revad. 
sub nom. Hatt vr, Knox, [1928] 1 
D.L. UN. 193; [1928] S.C. Rh. 87.——-CAN. 


Bb. Agreement to pay for mineral 
claim & keen up assessment work— 
Claim allowed to lapse.}—~—Held: the 
mcasure of damages was the value, if 
any, of the property lost.—McGEx v. 
CLARKE, [1927] 1 W. W. R. 593; 38 
B. CG. R. 165.-—CAN. 

sd. Wrongful eviction of leasce.)-—~In 
ro damages recoverable by a 
Wrenn cvicted lersee, the case is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the party wro is, so far as 
money can do it, to placed in the 
game situation, with respect to 
damages, as if the contract had been 


sel 


action for 


action for 


KR. 142; 60 


actured & ready or partly ready for 
delivery, before defts. repudiated their 
contract :—Held: pltfs. wero entitled 
to recover, as damages for breach of 
contract, a sum equal to the contract 
price of the finished or partly finished 
gooda, less their value at the time of 
or within a reasonable time of the 
breach. HAMILTON GEAR & MACHINE 
Co. . Lewis Bkhorugerse, (1924] 3 
D. L. R. $67 ; 64 0. L. kK. 585,—CAN, 

380 xiv, ---In an action for 
negligence causing damage to goods 
the measure of dam ja the deprecia- 
tion in the value of the goods as the 
reault of the accidcent.—OCopLEY v. 


10 





perforce Compenration to the 
essee will not be confined to the value 
of the unexpired term, but wil) include 
all loss naturally resulting from the 
eviction.—- HAAOK v. MARTIN, (1927] $ 
D. L. R. 19; [1927] 8. O. R. 413.— 

CAN. 
me Ppt A Nadal BF Pitta oe 
ape: p my 66 
away before erpiration of period— Lnss 
ive winnings — 


of prospect 
. W.N, 102. 


recoverab 

own vt. Trpery (1927), 27 8. 
N. 8, W. 301; 44N.8 W 

sg. Measure selected by plaintiff. }— 


308a. Agreement to pay debt into bank—Subse- 


ne issue of bankruptcy notice by creditor. }— 
ANBERGEN v. St. EDMUNDS PROPERTIES, 
Lrp., {1982] W. N. 261; 174 L. T. Jo. 426; 
741. Jo. 423.. 


408a. Option to purechase—Profit on resale lost by 


improper withdrawal.] — Pltf., having. an 
option from deft. to Pde a freehold 
house for £4,000, agreed .to sell the property 
to §. for £4,600, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft. had sold the property to B. for 
£4,000 :—Held : as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft. as damages £500, the difference between 
the price at which the property was offercd to 
pltf. & that at which pltf. contracted to sell 
it.—GOoOFFIN v. HOULDER (1920), 90 L. J. Ch. 
488; 124 1. T. 145. 


4i1a. Contract to print bank-notes—Unauthorised 


424, 


BurkarD &_ CO0., 
(1928), 28 8 
N. 8. . Ww. N. 201.— AUS. 


sh. Breach of contract to summer- 
Jallow.J}--A lessee under a crop-pay- 


use of plates.J—A firm of printers employed 
by the Bank of Portugal to print a series of 
bank notes known as Vasco da Gama 500 
escudo notes delivered to the Bank 600,000 
notes which were put into circulation in 
Portugal. Subsequently, in breach of their 
contract of employment, the printers de- 
livered to one M., the head of a band of 
criminals, 580,000 notes of the same type, 
printed from the original plates or from plates 
made from the same die, in the belief that he 
had the authority of the Bank. M. & his 
associates introduced these false notes into 
Portugal & put a large number of them into 
circulation. The Bank on discovering that 
unauthorised notes were in circulation issued 
notices withdrawing the whole of this issue 
of Vasco da Gama notes & undertaking, 
within a limited time, to exchange all notes 
of this type presented to the Bank for other 
notes. The Bank had an exclusive licence 
to issue bank notes as legal tender in Portugal, 
but the amount of the notes to be issued was 
controlled by law. At all material times the 
currency was inconvertible. In an action 


Vol. XVII.—Damages. Cases 398a—426. 


own volun action in paying the un- 
authorised notes; (b) that the loss to the 
Bank was limited to the cost of printing & 
paper in regard to the new issue :—Held: 
(1) the loss arose naturally from the breach 
of contract; (2) the proper measure of 
damages was the exchange value expressed 
in sterling of the genuine currency given in 
exchange for the spurious notes, together 
with the cost of printing the genuine notes 
withdrawn.—-BANCO DE PORTUGAL v. WATER- 
Low & Sons, Lrp., WateRLow & Sons, 
Lip. v. BANCO DE PORTUGAL, [1982] A. C. 
452; 101 L. J. K. B. 417; 147 L. T. 101; 
48 T. L. R. 404; 76 Sol. Jo. 327, H. L. 


Annotation :—Consd. The Edison (1932), 147 L. T. 141. 
412a. Continuation of contract depending on third 


party. |—Defts. agreed in writing to purchase 
from plitis. all the stores that they required 
in the United Kingdom for their vessels, 
pitfs.’ profits on the net price invoiced by the 
manufacturers to plitfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pitfs. for five months defts, repudiated it :— 
Held: as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 


. outside the United Kingdom, pltfs. were 


413. 


by the Bank against the printers for breach 418. 


of contract. defts. maintained (a) that the 
loss suffered by the Bank was due to their 


entitled only to damages in respect of a 
period of one month.—FRANcO-BRITISH SIP 
Srorre Co., Lrp. v. COMPAUNIE DES CHAR- 
GEURS FRANCAISE (1926), 42 J. L. BR. 735. 


Add. Annotations :—Refd. Watt v. Longsdon 
(1929), 988 L. J. K. B. 711; Tolley v. Fry 
(J. S.) & Sons, Ltd., [1930] 1 K. LB. 467. 


Add. Annotations :—As fo (1) Apld. Smith v. 
Schilling, [1928] 1 K. B. 429. As to (2) Refd. 
Mastin v. Benson, {1927} 1 K. B. 771. 


Part VI—Liquidated Damages or Penalty. 


425. Add. Annotation :-—As to (2) Consd. Widnes 


Add. Annotations :-—Generally, Refd. Admir- 
alty Comrs, v. 8.8. Chekiang, [1926] A. C. 637. 
Generally, Refd. Widnes Foundry (1925), 


Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 3738. 


Ltd. v. Cellulose Acetate Silk Co. (1931), 47 426, Add. Annotations :—As to (1) Apld. Widnes 


T. L. R. 481. 


LTp. vv. W 2 
- RN, 5S. W. 607; 46 414 ii, Revsd. 


on 


AHLEN PART V. SECT. 1, SUB-SECT. 2. 
other 
Q.R.15 K. B.11; [1907] A. ‘i. 
PAFFARD v. CAVOTTI, Itfs. & deft. provided that should deft. 
11; 63 0. Pa 


Foundry (1925), Ltd. v. Cellulose Acetate 


871; (1925) 1 W. W. BR. 505; 34 
LB. C. R, 533.-—-CAN. 


er 
: Fy viii .}~—-A contract between 


454. 





L. R171. to deliver to pltfs. all the wheat 


ment leare broke his covenant 

summerfallow. The lessor, who had 
the work done at his own expense, 
contended that the delay in doing it 
would reduce tho crops to be wh & 
claimed datnages on that head :— 
Held: aince it was ood ara to say 
with any degree of certainty that the 
ure pe in the subsequent years would 
be less than they would have been had 
deft. perform: his covenant, such 
damages could not be awarded.— 
Uetum v. TORKELSON, (1930) 3 
W. WwW. R. 26 ; 4 D, L. R. 10232. AN. 


414 viii. aa 
{1929]1 D. L. Rel 
~-CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 

424 vii. ——.}—A rate of damages 
provided for in @ contract between a 
co-operative eo. & a grower of fruits & 
vegetables, under whieh the latter 
agreed to deliver all hig products to 
the co. to be marketed by it, for the 
breach thereof :—Held: to be Mqui- 
dated damages & not & penalty.— 
ASSOCIATED GROWERA OF _ BRITISH 
QoLUMBIA, LTD. v. BRITIBH COLUMBIA 
Irurr Lanyp, Lrp., [1925] 1 D. L. R. 


1] 


covered by the contract, he would pay 
to pitfs. as liquidated damages 25 cents 
per bushel for all wheat which he 
should have failed to deliver :—Held: 
the 25 canta per bushel was not a 
peaey but Haquidated damages.— 
SASKATCHEWAN CO-OPERATIVE WHEAT 
PRODUCERS, LTD. v. ZUROWSKI (Sask.), 
(1926) 3 DB. L. R. 810; [1926] 2 
W. W. BR. 604.—CAN. 
424 ix, ——-.}—BovucavT Bay Co., 
LTp. v. THe COMMONWEALTH, [1927] 
Argus L. R. 415.—AUS. 


Cases 426-—527a. 


426a. 


426b. 


455. Add. Annolation :—Refd. 


PART VI. SECT. 1, SUB-SECT. 3. 
442 i. 
—If the sum mentioned in a bond {fs 453 iv 
expressed to be a penalty, the onus of 


Silk Co. (1931), 47 T. L. R. 481. As to (2) 
Apld. English Hop Growers v. Dering, [1928] 
2K. B. 174. 


-]|—Deft. was a member of pltf. society, 

which was formed to organise the marketing 
of home-grown hops by their sale through pltfs., 
& by a written agreement deft. undertook 
to deliver to plitfs. all hops grown or produced 
by him in 1926 on certain land. The agree- 
ment also provided that if deft. failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage :— 
Held; as a breach of the a ment might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages.—ENGLIsH Hop Growers v. DER- 
ING, [1928] 2 K. B. 174; 97 L. J. K. B. 569; 
139 L. T. 76; 44 T. L. R. 448, C. A. 


-}A contract entered into by pltfs. for 
the manufacture, delivery & erection of an 
acetone recovery plant for defts. to be used 
by defts. in the process of manufacturing 
artificial silk, | idler that the plant should 
be delivered & erected in 18 working weeks 
from the receipt of final approval of the 
drawings. The contract stipulated by clause 
10 that: ‘If this period of 18 working 
weeks is exceeded you (plitfs.) to pay by 
way of penalty the sum of £20 per working 
week you exceed the 18 weeks. ...’’ There 
was a delay of 30 weeks by pltfs. in delivering 
& erecting the recovery plant; & in’ an 
action by them claiming the agreed price 
defts. counterclaimed for damages for delay, 
the actual’ loss which they suffered having 
considerably excceded the ‘“ penalty” of 
£20 for each of the 30 wecks :—Held: the 
sum of £20 a week was agreed damages & 
was the only sum that defts. were entitled to 
recover.—CELLULOSE ACETATE SILK Co., 
Lrp. v. WIDNES FouNDRY (1925), LTp. (1982); 
LOLL. J. K.B.694; 147L.T. 401; 48T.L. R. 
505, H. L.; affg., S. C. sub nom. WIDNES 
Founpry (1925), Lrp. v. CELLULOSE ACETATE 
SitK Co., Lrp., [1931] 2 K. B. 393, C. A. 


Hop 








English 
Growers v. Dering, [1928] 2 K. B. 174. 


461. Add. Annotations :—Consd. Widnes Foundry 


(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


483. Add. Annotation :—Refd. Widnes Foundry | 


Onus of disproof.)} 














487. 
487a. ——- ——_- ——-.}-By a 


506. 


A ee -~— Delete 
1 
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(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 378. 
Add. Annotation :—Folld. Lock v. Bell, 
[1931] 1 Ch. 36. 

‘. contract dated 
Oct. 19, 1928, pltf. agreed to sell to deft. all 
her right, title, & interest in a licensed house 
known as T'. of which she was the licensee. 
The contract: provided that the purchase- 
money should be paid ‘‘on or about” 
Nov. 10, 1928, & that deft. should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft. had given to the brewers who were the 
freeholders of T. references which they had 
accepted by Oct. 10. He went to the magis- 
trates’ clerk & signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, & for full transfer on Dec. 8. 
least a week before Nov. 10 deft. knew that 
he would be unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so, & 
first saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. Le then 
arranged with pltf. that completion should 
take place on Dec. 8- Deft., however, did 
not attend to complete. On Dec. 22 deft. 
stated that he would complete on Jan. 30. 
In an action by pltf. for a declaration that 
the contract, had been rescinded & the deposit 
of £120 forfeited, & for damages :—Held: 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty, 
& therefore not recoverable.—LOcK v. BELL, 


[1931] 1 Ch. 85; 100 L. J. Ch. 22; 144 
L. T. 108. 
Citation :—For ‘on appeal” read ‘ subse- 


guent procecdings.”’ 
‘ Generally, Mentd. Ie Hall (1864), 
L. T. 679.” 


527a. Covenant to pay excess over given amount— 


[1923] 3 D.. KR. 1035; 16 Sask. L. R. 
454; (1923) 1 W. W. R. 1474.--CAN., 


regard to the language in n clause of a 


Penalty. |—A covenant by deft. that the debts 
of a certain firm into which plitf. was about to 
be admitted as partner did not exceed a 
specific sum, & that if they did deft. would 
pay on demand of the pitf. the sum by which 
the debts might exceed the specific amount : 
—Held: (1) to be a covenant for an un- 
liquidated sum; (2) it was properly left to 
the jury to say what loss pltf. had sustained 
by a breach of the covenant by deft.— 


there being no evidence to show it 
was intended as liquidated damages, 
& because the conditions of the bond 
consisted In the performance of many 
acts, some of which might be of great 


having 


showing that it was intended as Uqui- 
dated damages is on the person assert- 
ing it—R. (A.-G. OF CANADA) v. 
LONDON GUARANTEE & ACCIDENT Co., 
Lrb., [1920] 2 W. W. i. 83.—CAN. 

_ 448 iii. ——~— -——.]—Where a sum 
is stipulated to be paid as Hquidated 
damuges, & is payable, not on the 
happening of a single event, but of 
one or more of a number of events, 
some of which might result in incon- 
siderable damage, the ct. muy decline 
to construe the words “ liquidated 
damages ”* according to thelr ordinary, 
meaning & may treat such a sum as a 
penalty. —- SHATILLA v. FEINSTEIN, 


contract of service, fixing @ sum as 
liquidated damages for violation by 
deft. of any or all of the provisions of 
the contract. the sum fixed was not 
in the nature of a ponalty.—Donmi- 
NION ART Co., Lip. v. Murriry (1923), 
640. L. R. 332.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5. 


471 ii. -——-- -———, J — The sum 
mentioned in a bond given under 
Cunada Grain Act by one licensed to 
operate a country elevator :—Held : 
to be a penalty & only recoverable to 
the extent of the actual loss shown, 


12 





& others of trifling importance.—R. 
(A.-G. OF CANADA) v. LONDON GUA- 
RANTER & ACCIDENT Co., LTp., (1920) 
2 W. W. —. 83--—-CAN. 


fi, —— ———.]—FRIED v. GEORGES, 
[1930) 8 D. L. R. 664.—-CAN. 


PART Vi. SECT. 1, SUB-SECT. 6. 


pi. ——— Agreement for share of profits 
under uption—Failure to take up option 
—Liquidated damugeés.}--KuENNEDY UU. 
Harris (1912), 23 0. W. RB. 9; 
40. W. N. 183; 7D. L. R. 291.— 


Vol. XVII.—Damages. Cases 527a— 611. 


WALKER v. BroapHursr (1853), 8 Exch. 648. Add. Annotation :—Refd. Widnes Foundry 


889; 23 L. J. Ex. 71. 
Annotation : -Consd. Johnson v. Diamond (1855), 11 Exch. 


(1925), Ltd. ». Cellulose Acetate Silk Co., 
{1931}, 2 K. B. 393. 


542. Add. Annotation :—Refd. Widnes Foundry 544. Add. Annotation :—Consd. Widnes Foundry 


1925), Ltd. v. Cellulose Acetate Silk Co., 
td. (1931), 47 T. L. R. 3738. 


(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1981), 47 T. L. R. 378. 


Part Vil_—Pleading, Proof and Assessment. 


557. Add. Annotation :—Folld. Hinton v. Hinton 
 & Spillett (1930), 46 T. L. R. 585. 
557a. —-—— -}—In a divorce case, 
where co-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has 
been served on the co-resp.—HINrToN v. 
cos & SPILLETT (1930), 46 T. L. R. 585, 


57 4a e 





Se aamanandaenpenadeta’ 





Contingent damages.|—~-When a 
verdict is found for deft. upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft.—NEWTON v. HARLAND (1840), 1 
Man. & G. 644; 1 Scott, N. R. 474; 2 Jur. 
350; 133 E.R. 490. 


576. After this case add ‘*———In matrimonial 
causes.]—See HUSBAND & WIFE, No. 4677a.” 


576a. Assessment by Court of Appeal—Case tried 
without jury.}—REANEY »v. CO-OPERATIVE 
WHOLESALE Socretry, Lrp., [1932] W. N. 78; 
73 L. Jo. 292; 173 L. T. Jo. 262, C. A. 

592a. -]—Where a jury has improperly 
awarded an annuity by way of damages 
insteal of a lump sum the judge should 
redirect the jury; he has no power to enter 





594. 
598. 


589. 


601. 
602. 


604. 


611. 


judgment for the capitalised amount of the 
annuity.—FOURNIER v. CANADIAN NATIONAL 
Ry. Co., [1927] A. O. 167; 96 L. J. P. C. 
177; 185 L. T. 609; 42 T. L. R. 629, P. C. 
Add. Annotation :-—Refd. Martin v. Stout, 
[1925] A. OC. 359. 

Annotation :—lor ‘‘ Refd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C. 544,” read ‘‘ Expld. 
8.5. Celia v. S.S. Volturno, [1921] 2 A. C. 
544.” 


Add. Annotation :—Expld. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100_L. J. 
K. B. 465. 

Add. Annotation :—N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 166. 

Add. Annotations :—-Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 359. 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
100 I. J. K. B. 465. Mentd. Richardson v. 
Richardson, [1927] P. 228. 

Add. Annotation :—-Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 


PART VI. SECT. 1, SUB-SECT. 7. 


529 iil, —~— —-—-.)}—Pltf. gave deft. 
the exclusive agency for six months 
for the salo of certain land. Deft. 
oovenanted that if he failed to cffect a 
sale of 1,000 ueres in the first six 
months be would pay as liquidated 
damuges an amount cyual to $2 per 
acre for each acre of the 1,000 acres 
unsold. Jecft. failed to effect a sale: 
—Held: nota penalty, but liquidated 
damages arising on proof of failure to 
make the sales, without having to show 
actual loss.—NORTHERN TRUATS Co. 
vo. RASMUSSEN, [1924] 2 W. W. R. 
1015.—-CAN. 


529 iv. — ——,J--OLIVER v. 
BELIK, [1931] 1 W. Ww. RK. 24.— CAN. 


a nace, 


PART VII. SECT. 1. 


549 xv. -——-  -———-.} — To recover 
special damages, a pitf. must exprossly 
claim them in his pleadings & prove 
them strictly at the trial.—CARROLL 
v. BarER, [1924] 2 D. L. R. 452; 1 
W. W. R. 1249; 18 Sask. L. rR. 992. 


Sed 
e 


§49 xvi. S. P. Burr vw. OsSBAWA 
CORPN., WILKINSON v, OSHAWA CORPN., 
{1926) 4 DL. R. 1138; 590. L. RR. 
520.—CAN, 

649 xvii. ——- J—In an action 
for breach of covenant by delaying 
the completion of a railway crossing, 
which afforded the best road to pitf.’s 
saw mill :-—Held - evidenco of spevial 
damage was not admissfble, none being 
alleged in the declaration, & pitf. not 
having notificd defta. at. the time of tho 
fact of his suffering the loss of profit, 
which constituted the alleged damages. 
—SHAVER v.. GREAT WESTERN RY. Co. 
(1857), 6 CO. P, 321.—CAN, 





PART VII. SECT. 2. 

659 j. Necessity for proof of special 
damaye.|—On a claim for damuges for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
he fails to show thut he has either 
paid or is under apy legal obligation 
to pay‘for the nursing done; the fact 
that he intends to pay a sum to his 
nurse is not sufficient.—-CaRROLL v. 
Bapr, [1924] 2 D. L. BR. 4523: 1 
W.W. RR. 1249; 18 Sask. L. R. 292. 
— CAN. 

C is —-— -——-.]-—CLAUBEN tv. CANA- 
DIAN ‘TraseR & LANDS, LTp. (1925), 
35 B. C. R. 46]1.—CAN, 


PART VII. SECT. 3, SUB-SECT. 1. 

sa. Default judgment— Assessment by 
master—No jurisdiction.J—-PIERSON & 
PIERSON 7. LAY, [1931] 1 W. W. R. 
398.—-CAN. 

sb. Necessity for judyment.}-—-An 
assessment of damages should not be 
ordercd excopt under a judgment 
declaring the plaintiff entitled thereto. 
— SToNi vv. VULCAN MUNICIPAL 
Hospitan District, {1930} 1 W. W. R. 
§39 > 3 bd. L. rn. 210.—CAN. 


PART VII, SECT. 3, SUB-SECT. 2. 

675 il. On same principles as 
jury.}-—In assessing damages against 
a member of the Winnipeg Grain 
Exchange for wrongfully closing out 
the acconut of a cnstomor, a ju is 
not bound to take the highest peak as 
the measure theroof, but may base his 
assessment upon the principal adopted 
by juries.—NELSON *% Baird & 
BOTTERELL (1915), 30 W. L. KR. 822; 
8 W.W. R. 144; 25 Man. L. R. 244.—- 


CAN. 
579 vi. -}+—-When the writ in 


an action, under Wrongs Act, 1915, 
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Part III., has been endorsed for tria 
with a jury, sect. 16 of that Act makes 
the jury tho tribunal to assess the 
damages. If interlocutory jJndgment 
he entered in default of appearance, 
Ord. XIIT., r. 5, does pot, in the absence 
of consent of the parties, enable the 
prothonotary to ascertain the damages. 
The deft. is entitled to notice of the 
assessment of damages by the jury.— 
WaLsH v. MCMICHAKL, (1928] V. LG. 1. 
345; [1928] Argus L. R. 195.--AUS. 


PART VII. SECT. 3, SUB-SECT. 3.—B. 


508 i. Amounl due in forcign currency 
—Date of judgment sucd on.}-Where 
deft. in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ct. 
pronounced judgment :—-Held : the rate 
Lo be taken was that prevailing on the 
day judgment was even in the High 
Ct. in England, which gave plitf. the 
cause of action for the suit in Bombay. 
—MADHAVJI VISRAM 0. RAMNIKLAL 
VADILAL (1921), I. L. R. 47 Bom. 
487.—IND. 


si. -}—Iield: the rate for 
conversion of dividends payable in 
foreign currency war the rate ruling 
on the date when each dividend became 
due—-Tug CusTopIAN v. BLUCHER, 
[19287] $3 D. L. R. 40; (1927] S.C. R. 
420.—CAN, 


603 iii. ——— --—In cases of 
breach of contract, the date on which 
tho rate of exchange is to be taken for 
the purpose of converting one set of 
currency into another is the date on 
which under the agreement the mone 
was to be paid & on which a breac 
occurred by its not being paid.— 
SHAKOOL & Co. v. FINLAY FLEMING 
oe (1923), I. L. R. 1 Ran. 339.— 











Cases 612—721a. 


612. For the existing paragraph in original volume 





612a. 


so areal '—Refa. 


substitute the following paragraph : — 

-+—In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment.— PEYRABP v. 
WILKINSON, [1924] 2 K.B. 166; 98L.J.K.B. 
121; 130 L. T. 511. : 


——.]— Between 1903 & 1909 pltfs., 
Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable :—Held: judgment should 
be entered for pitfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due.— 
BUERGER v. NEW YorkK LIFE ASSURANCE 
Oo. (1927), 96 L. J. K. B. 980; 1387 L. T. 
43]; 43 T. L. R. 601, C. A. 


Perry v. aaroa bse Life Assce. Society of 
(1929), 45 I. L. It. 468. 








618. Citations :—-Add ‘‘ - Asp. M. Ll. C. 570.” 


614. 


PART VIL. SECT. 8, hee nGagees 4. 


Delete ‘' revsg. S. sub nom: DreEyrFus & 
Co. ve. ATLANTIC Pees & TRADING Co. 
(1921), 37 T. L. R. 417, C. A.” 


Annotations :—Delete ‘“ Mentd. Ozarnikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81; 
Ford v. Compagnie Furness (France), {1922] 
2 K. B. 797; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 


Add. Annotation :—Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 557. 

R. 158 


WwW. W. 
AN. 


238. 


ENGLISH AND Empree Diaust SuPPLEMENT. 


615. After this case add ‘‘ See, also, INSURANCE) 
Vol. XXIX., p. 389, No. 3104.” 


618. Add. Citations -—98 L. J. Ch. 268; 
L. T. 109. 
Add. Annotations :—As to (1) Consd. Anderson 
v. Equitable Life Assce. Soc. of United States 
(1926), 184 L. T. 557; Buerger v. New York 
Life Assce. (1927), 96 L. J. K. B. 930. Gene- 
rally, Refd. Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 


625. Add. Annotations :—As to (1) Refd. Chapman 
v. Ellesmere (1932), 146 L. T. 538. <As to (2) 
Refd. Tolley v. Fry J. S. & Sons (1929), 46 
T. L. R. 108. encrallis, Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


— CHAPMAN v. ELLESMERE 
(Lorp), [1932] 2 K. B. 431. 

Add. Annotation :—Refd. The Koursk, f 1924] 
P. 140; Pirie v. Richardson, {1927} 1 K. B. 448. 
Add. Annotation :—Refd. Chapman v. Elles- 
mere (1982), 48 T. L. R. 309. 


Add. Annotation :—Refd. Banco de Portugal 
len & Sons, Ltd. (1932), 48 T. L. R. 


180 


625a. 





Oo, 
e 


626. 
631. 


637. 


ae rilgaaaas :—Consd. The Koursk, [1924] 


Add. Annotations :—Consd. Wing Lee v. Lew, 
[1925] A. C. 819. Distd. Reaney v. Co- 
operative | Wholesale Society, Ltd. (1982), 173 
L. T. Jo. 262. Refd. Hobbs v. Tinling, Hobbs 
v. Nottingham Journal, [1929] 2 K. B. lL. 

673. Add. Annotution :—Retd. Canadian Pacific Ry. 
v. Kelvin Shipping Co. (1927), 138 L. T. 369. 


.|-—-The Ct. of Appeal may set aside the 
assessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 


638. 


648. 


721a. 





Kk. 573.— weneral damages. Deft. moved for a 


new trial uwpov the ground that tho 


LTD. wv. 
60 


eon (1927) 1 ae A R. 1091 ; 
- L. R. 8.--—-CAN 





PART VIE SECT. 3, SUB-SECT. 5. 


Right of-—-Defendant not en- 

tit ci to examine plaintiff with view to 

assessment of damages.}-—-Foxe YOUNG 

vo, SHING Wan, (1928) 3 D.L. R. 481; 

62 O. L. R. 370.—CAN. 

Bebe When aseessment musi de 

ér.J— HENNIGAR ©. HENNIGAR 

(N. “ ), [1926] 1 D. L. R. &891.—CAN., 


av. Trial without jury—FPouwcr of 
appellate court to aasess.J—An appellate 
ct.. where an action has been tried 
without a jury, hes power, without the 
consent of counsel, to assess damages 
itself without ordering a new trial.— 
GENDERS Uv. SOUTH AUSTRALIAN RYS, 
COMR., [1928] 5. A. S. R, 272.—AUS. 





PART VII. SECT. 4, SUB-SECT. 3.—A. 


661 x. —— —-—.]—COGHLIN ov. LA 
FONDERIE DE JOLIETTE (1903), 34 
8. C. R. 153.—CAN. 

661 xi. —— —-— .}—Where damages 
are clajmed for the depreciation in 
value of an article, the basis of asneas- 
ment isthe difference between the value 
of the article immediately before it 
was damaged & its value immediately 
afterwards. Vhere damages have becr 
assessed On a Wrong principle a new 
trial will be oy ie -— ae %. ORR 
(1928), 98 SL OR. W. 216; 45 
N.S. W.W. ON, 44, sts. 


Wii See eee 


661 J LENN v. 
CISER, 1929) 3D. L. It. dele g 


| 
| 


ee eee J 


661 xiii. MIDDLETON 
v McMILLAN (23, C.), [1929] 1 D. L. R. 
977.—CAN. 

661 xiv. eo 7. awe 
v. DESERISAY, (1930) 4 D. L. I 73. 


Se emameneaaeeeed 


PART VII. sane és SUB-SECT. 3.— 
e a e 

680 v a. .)}--Held: although 
the dumages were excessive, the ct. 
wonld not interfere upon that account. 
—-MCMONAGLE vv. ORTON (1888), 6 
Man. L. R. 193.—CAN, 

680 xi. .-}+-New trial] granted on 
pasment of costs on the ground of 
excessive damages.—STock v. GREAT 
WESTERN Ry, Co. (1858), 7 C. P. 526.— 
CAN. 

689i, —-~ Misconduct of jury.}— 
Where an asseesment of damages is 
not thought to be unconscionable but 
only gh el it ought to be set aside 
if the jury took into account some- 
thing which they ou. ght not to have 
taken into account & failed to take 
into account something which they 
ought to have taken into account.— 

















COSGROVE v. cane DIAN NATIONAL 
RAILtways, (1923] 4 D. L. R. 818; 
[1923] 3 W. W. R. 1152.—CAN. 

692 viii a. ——— .}~Where 


the damages were excessive :-—~ Held : 
there sbould be a new trial, unless 
pitf. consented to reduce bis verdiot.— 
CLARKE v. Murray (1877), Temp. 
Wood, 127.—CAN, 

692 xviil. --—— —-~-—- ——.]}—In an 
action for damages for breach of con- 
Spend ihe jury oe te £30 ae 
8 aTuages aw cor 
“"<"tor loaa of profits, & £20. for 


14 


award of anything more than « mercly 
nominal sum as gencral damages wae 
excessive i—feld > as no substantial 
wrong or miscarriage of justice had 
been occasioned, a new trial ought not 
to be ordered, put the judgment should 
stand, subject te pltf. consenting to 
the elimination of the amount awarded 
as general teat —STEWART 1. 


. REN {1925] N. Z& L. RR. 400.— 
692 xix. ——- —-—- -—-—— J}—GoLpMAN 
v. Kirnsy & Sona, Lrp., (1927) 8. R. 8. 

58. AUS. 


705 ii a. ---In an action 
for work & labour, the second tria 
pee before a special jury struck by 








defts., & the verdict being larger than 
before, the ct. declined to planer 
fcr excessive damages.—SToc v. 

GREAT WATERN Ry. Co. (1858), 9 
C. P. 134.~—-CAN. 

708 il. OPE rr ON v. SOUTH 
NorFoux Ry. Co. (1889), 19 O. R. 
132.—CAN. 

705 iv. --— sale oe lad by 


in 
excess of claim-—-S i lain 
amended by trial Pi retilal se }~—In an action 


of trespass to a certain lot of land & 
expulsion of pltf. therefrom, pitt. 
claimed $500, the jury assessed the 
damages at $1,500, & the trial judge 
amended the statement of claim 
accordingly :—~Held : the damages were 
excessive, & a new trial w: as Free ted,—~ 
HOM TEEON v. TIAL (1889), 1 10. R. 266, 


705 v. Unleas party agreed to 
reduction of damages. vee rns . 
GRAND TRUNK Ry. Co 
Granp TRUNK By. ait ree T1800) 13 
O. R. 164.--OAN, 





ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that the 
have omitted to pay regard to matter whic 
they ought to have considered.—Smirn v. 
ScHILLING, [1928] 1 K. B. 429; 97 L. J. 
a re 276; 188 L. T. 475; 44 7. L. R. 109, 

187. Add. Annotations :—Apld. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. Refd. Tolley v. Fry J. S. & Sons 
(1929), 46 T. L. R. 108. 

751. Add. Annotation :—Roefd. Smith v. Schilling, 
[1928] 1 K. B. 429. © 


751a. ———- ——-.]—SmITH v. SCHILLING, No. 721a, 
ante. 








731 ix. .}—In an action to 
recover an amount due under a contract 
for purchase of an hotel, deft. set up a 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The jury were directed that 
the proper measure of damages recover- 


—CLARKE v. CANADIAN NORTHERN Ry., 
[1931] 4 M. P. R. 164.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3.— 
B. (6). 


148 i. Mistake—Acting wpon wrong 


Vol. XVII.—Damages. Cases 721la—832a. 


753. Add. Annotation :—Refd. Croker v. Croker 
(1932), 48 T. L. R. 597, C. A. 


764. Add. Annotation :—Refd. Hobbs v. Tinling, 
alae v. Nottingham Journal, [1929] 2 


784. Add. Annotation :—Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

784a. ——.]—_ SMITH Vv. 
ante. 


820a. 


ScHILLING, No. 721a, 


Failure to assist trial judge. ]-—HiLLAs 
& Co., Lrp. v. Arcos, Lrp. (1982), 147 L. T. 
503; 38 Com. Cas. 23, H. L. 


830. After this case add ‘‘ See, also, JURIES, Vol. 
XXX., pp. 245, 246.” 


832a. ———-.]—SMITH v. SCHILLING, No. 721a, ante. 


for an increase of damages assessed by 
a trial judge it does not appear that the 
judge failed to take into consideration 
some element of damage which he 
should have considered, his award 
should not be = disturbed.—-McCun- 
LOUGH v. ROBINSON, [1931] 1 D. L. RR. 


able by deft. would be that applicable 27imctple.}—Where a jury assessed = go 1930) 3 W. W. R. 434; 2h 
in an action ona breach of warranty = pomanes mult eat ae eg tid a : Hae " $1, 1. 158.--CAN. 
Held : there should be a new trial, for DRED LAG ht pckihecaat Repeal et 
the purpose of assessing damages upon {he ground of excessive daruare having 
tho basis of tho difference between the ech given FENERTY jy AAAs PART VII. SECT. 4, SUB-SECT. 3. 
pate pre at oe ae re contract 419 CAN , arteg Ae : Cc. (d). 

e contrac rice.—- HARDMAN _ ». ‘ : ean (i . 
McLuov (1926), 86.8. RN. S.W. 831 vii. ———-.}—A Ct, of Appeal will 


578; 43. N.S. W. W. N. 194.—AUS. 


PART VII. sae 1 eile 3. 785 


711 vi. -~The ct. will not 
foterfere, although tho damages aro 
greater than the ct. would have allowed. 
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PART VII. SECT. 4, SUB-SECT. 3.-— 
C. (a). 


ix, ——.J—PaT 1. 
PUBLISHING & PRINTING Co., [1929] 
3D. L. R. 376; 2 W. W. R. 143 23 
S, LL. Rn. 564.—GAN. 


785 x, -——-—.]}+-Where on an appeal 


not increase the amount of damages 
awarded by a trial judge on the verdict 
of a jury unless it appears that the 
jury has failed to considcr some 
element of damage which should have 
been considered.—STrRovuD v. DES8- 
BRIsAY & COLGAN (1930), 42 B.C, &. 
§07.—CAN. 


ILLINOIS 


ENeLIsH AND Empire Diaest SUPPLEMENT. 


INSTRUMENTS. 


Cases 57—555. 
DEEDS AND OTHER 
Part 1.—Deeds. 
57. Add. Annotation :-—Refd. Messager v. British 


Broadcasting Co. (1928), 97 L. J. K. B. 261. 


61. Add. Annotation :—Consd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Ch. 145. 

74. Add. Annotation :—Refd. Im orters Co. v. 


Westminster Bank, [1927] 1 K. B. 869. 

108. For cross-reference before this case read ‘‘ See, 
eed Law of Property Act, 1925 (c. 20), 
8. 73. 

166. Add. Annotation: — Refd. Humphrey & 
Denman v. Kavanagh (1925), 41 T. L. R. 378. 

864. Add. Annotation :—Folld. Re Morton, Morton 
v. Morton, [1932] 1 Ch. 505. 


870a. Uncertain whether one party alive—Execu- 
tion by others—Subsequent refusal to concur. ] 
——A family arrangement for the division of an 
estate entered into in the absence or without 
the knowledge of one of the parties or persons 
interested in & affected thereby is not binding 
on any of the parties unless his concurrence 
is subsequently obtained. On the death of 
W. M. without having made an effective will, & 
leaving his five brothers his next of kin, four 
of them joined with a niece in executing a 
deed of family arrangement, whereby the 
niece, who had been living with W. M. & his 
wife, who predeceased him, & for whom 
W. M. desired to make provision, was to be 
given an equal one-fifth share with the four 
brothers. ‘The fifth brother T. M. was not a 


449. 


453. 


457. 
464. 
470. 


490. 


500. 


501. 


arty to the deed, as at the date thercof he 

ad not. been heard of for over twelve years, 

and it was uncertain whether he was livi 

or dead. Since the date of the deed the 

whereabouts of T. M. had been discovered, 

and he refused to concur in it:—Held: the 

arrangement was not binding on any of the 
arties thereto.—Re Mortron, MOoRrTon 2. 
ORTON, [1932] 1 Ch. 505; 101 L. J. Ch. 

269; 146 L. T. 527. 

Add. Annotations :—-Consd. Blay v. Pollard & 

Morris, [1930] 1 K. B. 628. Refd. Guildford 

ee v. Pohl & Maritch (1928), 72 Sol. Jo. 

1. 

Add. Annotation :—Refd. Re Lloyds Bank, 

Ltd., Bomze & Lederman v. Bomze, [1931] 

1 Ch. 289. 

Add. Annotation :—Refd. Jenkins v. Jenkins, 

[1928] 2 K. B. 501. 

Add. Annotation :—Apld. Re Clout & 

Frewer's Contract, [1924] 2 Ch. 230. 

Add. Annotation :—Refd. Swift v. Board of 

Trade (1924), 938 L. J. K. B. 529. 

Add. Annotation :—Refd. In the Istate of 

Sa ieaaat Adams v. Southerden, [1925] 
old, 

Add. Annotation :——-As to (1) Refd. Blay v. 

Pollard & Morris, [1930] 1 K. B. 628. 

Add. Annotation :—Refd. Blay v. Pollard & 

Morris, [1930] 1 K. B. 628 


Part Il.—Instruments Under Hand—-Non-Testamentary. 


555. Add. Annotations :—Consd. Swift v. Board of 
Trade, [1925] A. C. 520. Refd. Maine & 
New Brunswick Electrical Power Co. v. Llart. 





[1929] A. C. 631; Simpson v. Maurice’s 
Exors. (1929), 45 T. L. R. 581. 





PART I. SECT. 2, SUB-SECT. 1. PART I. SECT. 5, SUB-SECT. 2.—C. party to the dced.— Barre CREEK 

17 ii. —-— Whether gift intended.J— 231 vii. — .—Hvucearn v. TOAsten CORN FLAKE Co, tr. KELLOGG 

Where a conveyance or mtge. is Ontario & SasKatcnmwan Lann TOASTED CoRN FLAKE Co., [1923] 
- expressed to be for valuabic considera- Corpn. (1908), 1 Sask. L. R. 526: 6 4 . nie NR. 543.-—-CAN. 

tion, but the fact ig that none was paid. W.L. R. 645; 8 W. L. 2. 866.— CAN. FAULKNER v. FAULK- 


nothing but the clearest evidence can 
avai) to show that a gift was sptender 
—JONN DEERE PLow Co., 
Peters & Srown, [1929] 2 D. L. a "03: 





d i. 


PART I. SECT. 5, SUB-SECT. 2.—D. 
Whether deed revocable, |— 


-,f—- 
NE if e103). 23 O. I. 252.—CAN. 
PART I. SECT. 7. 


Sian R. 218; (1928) 3 W. W. RR. 686. 


a 


PART I. SECT. 5, SUB-SECT. 1.—A. 

sa. Proof of execution—Deeds within 
county—9 Viet. c. 34, 8. 7.)—Re Yor 
COUNTY REGISTRAR (1847), 8U. C. RR. 
188.—CAN. 


PART I. SECT. 5, SUB-SECT. 1.—E. 

183 iii. Attestation required bi 
statute— Deed improperly atlested—-Fre- 
culion admitted by ygrantor.J—THeldl - 
as the mtge. decd was not attested 
within Transfer of Property Act, 
s. 59, it was invalid In spite of the 
rantor’s ardmission.—HIRa Bist v. 
AM Hanky LAL (1925), L. R. 52 Ind. 
App. 362.—IND 

189 Ii. 





~The mInanager of a 
bank, a justice of the peace, is not in- 
capacitated from acting as attesting 
witness to the oxecution of a mtge., 
under the Transfer of Land Statute 
(No. 301) to his bank,.—BanK oF 
ee MICHALT, (1882), 8 V. L. R. 

ab. Certificate of —Sufficiency r) 
Absence of date.|\—Held: the deed Lp "BB 

roperly  recorded.—McKEnvgr  v. 

AMONT (1877), 11 N.S. R. (2 T. & C.) 
517.—CAN. 





HEBERT v. GALLIEN, [1931] 2 D. L. R. 
cae 660. L. R. 554; 3M. p, Rh. 67.— 


250 i. Deed conditioned to take effect 
from death of grantor-—Deed reserving 
rent for life.J—~RIDDELL v. JOHNSTON, 
(1931) 2 D. L. Rt. 479.—CAN. 


PART I. SECT. 5, SUB-SECT. 3. 


fi. ———.}—-_McDONALD ?. ie CDONALD, 
1D. L. BR. 93.—-CAN 


PART I, SECT. 5, SUB-SECT. 4. 


h i.———~ Land Act, 1888, s. 26.] 
— FHJORTH v. SMITH (1897), 5 B. ©. Rh. 
369-—CAN. 


PART I. SECT. 5, SUB-SECT. 7.~--A. 


ei. ~——.J—Some of the persons 
named as joining in a cavenant carhot 
be bound, where the others who are 
pamed, & whose concurrence is neees- 
sary to the accomplishment of the 
object recited iu the deed, have not. 
joined.—Moorre v. IRwix, [1926] 4 
DD. L. R. 1120; 590. L. BR. 546.—CAN, 


PART I. SECT. 6, SUB-SECT. 1. 


406 iv. ———~.]—A deed under seal 
cannot bind a person who is not a 


16 





425”. -—~ PRES a as ’. 
KIpp, 11926) N. 50.—IR. 


boas I. SECT. 8, SUB-SECT. 3. 
——.J—DYNES v. BALES (1878), 
25 "OL. 593.—CAN. 


PART I. SECT. 8, SUB-SECT. 5. 

454 vi. ——.}—Under an 
agreement between pltf. & defts. for 
the salo of a business tho latter undere 
touk to incorporate a co. & to assume & 
pay the amount due on a chattel mtge. 
In carrying out the agreement pitt, 
signed what be thought was a mere 
transfer of the business to the co., but 
which was in fact a new arreoment 
which expressly released defts. from 
its obligation to pay off the chattel 
mtge. There was no evidence of any- 
thing being said to or by pltf. with 
respect. to such release, & the evidence 
as to whether he read. the new agree- 
ment over before signing {t was con- 
fileting :—Held: the relearc had been 
fraudulently inserted, Itf, war en- 
titled to be indemnific by defts. 
against. his Habilitvy on the mtge.-— 
JAOK v. NANOOSE WELLINGTON CoL- 
erty LTD., [1925] 3D. L. It. 398 3 
[i925] 2 WwW. WwW. R. 267: 35 R. ©. R. 
295.—CAN. 


oe wemmore es 


Vol. XVII.—Deeds. Cases 581-—815a. 


Part Ill.—Interpretation of Deeds and Non-Testamentary 
Instruments. 


681. 


Add. Annotations :—Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 R. P. C. 
367; British Thomson-Houston Co. v. Metro- 
politan-Vickers Tlectrical Co. (1928), 45 
R. P. C. 13 Société Anonyme Servo-Frein 
Dewandre v. Citroen Cars, Ltd. (1929), 47 
R. P. 0.221. 


582. Add. Annotation :—Refd. Finlay v. N. V. 


Kwik Hoo Tong Handel Maatschappij, [1929] 
1K. B. 400. 


587. Add. Annotations :— Refd. Tournier v. National 


592. 


597. 
608. 
622. 


627. 
631. 


665. 


Provincial & Union Bank of England. [1924] 
1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188; Hall »v. Brooklands Auto- 
Racing Club (1932), 48 T. L. It. 546. 


After this case insert ‘See, gencrally, Con- 
TRACT, Vol. XII., pp. 79 et seq.” 


Add. Annotation :—--Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

Add. Annotation :—Refd. Greenwood v- 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Add. Annotations :—Apld. G. W. Ry. v. S.S. 
Mostyn, [1928] A. 0.57. Refd. Abrahams v. 
MacFisheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
J.. T. 405; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 159. 


Add. Annotation :—Refd. Greenhill v. Federal 
Insee. (1926), 95 TL. J. WK. Be. 717. 

Add. Annotations : —Consd. Sherwood  v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v. Murphy (1924), 41 T. L. R. 153. 


Add. Annotation :—Apld. Saunders v. Young's 
Brewery (1925), 42 T. L. R. 136. 


697. 


700. 


701. 


743. 


750. 


7178. 


786. 


792. 


810. 


815a. Recurring words—Same 


Add. Annotations :-—Consd. Lazard Bros. & 
Co. v. Brooks (1932), 37 Com. Cas. 224. Refd. 
Samuel v. Dumas, [1924] A. C. 481; Foscolo 
roe = Oo. v. Stag Line, Ltd., [1931] 2 


Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 087. 


Add, Annotation :—Retd. 
[1928] P. 180. 


Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 


Add. Annotation :-—Refd. Re Hammond, Parry 
v. Hammond, [1924] 2 Ch. 276. 


Before this case add ‘“ See, now, Law of 
Property Act, 1925 (c. 20), s. 61.” 


Add. Annotations :—Aplid. Re Jenkins, 
Jenkins v. Davies (1931), 100 L. J. Ch. 265. 
Refd.- The Ruapehu, [1927] P. 47; Shaw v. 
Public Trustee (1929), 141 L. T. 465. 


Add. Annolation :—Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Add. Annotation :—Refd. Re Morgan & Pro- 
vincial Insurance Co., [1932] 2 K. B. 70. 


construction.}— 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device.—WatTson vw. Hacatrr, [1928] 
A.C. 127; 97L. 5. P. C. 33; 138 L. T. 306 ; 
44 T. L. R. 90; 71 Sol. Jo. 963, P. C. 


The Penelope, 


PART II. SECT. 1. 


sd. Parent d& child bearing same name 
—Na addition of * genior ” or funtor ” 
—Presumption in farour of narent.j— 
Nrw BRUNAWICK PowER Co. v. PRICK 
Hatr (1924), 52 N. B. It. 1.—CAN. 


PART III. SECT. 2. 
576 x. ———.)]—Incnes v. Foaa & 
DOwLiyxG (1870), 13 N. B. R. (2 Han.) 
149.— CAN. 


PART IIT. SECT. 3, SUB-SECT. 3. --A. 


682 ii, ——— ——.J—-MANUFACTUR- 
ERA LIFE INSURANCE Co. v. SWINNEY, 
(1925] 2 D. lL. Kh. 503,---CAN. 


PART III. SECT. 8, SUB-SECT. 8.— B. 


686 vi. Contract with 
Crown, }—-Held: (1) where the real 
intention of the partics cnn be clearly 
collected from the language within the 
four corners of ao deed or instrament in 
writing, cts. are bound to give effect 
to it by supplying anything neccssarily 
to be Inferred from the terms used, & 
by rejecting as superfluous what is 
repugnant to the rea] intention so 
gathered; (2) a contract ought to 
receive that construction which will 
best effectuate the intention of the 
parties to be collected from the whole 
agreement, greater regard being had 
to the clear tntention of the partics 
than to any particular words which 
may have been used in tho expression 
of their intent. The terms of the 
agreement are to be drawn partly 
from the written document & partly 
from all the surroundings of the written 
document, such us the nature of the 
transaction with regard to which the 
document is brought into life; (3) the 





Crown ia not bound by the orror or 
inadvertence of its officers, nor by any 
deHberate intention of its officers 
without proper authority to alter the 
terms of a wrilten agreement.—R. v. 
PEAT FUEIS, LTD., [1930] Ex. C. R. 
188.——CAN. 

705 xi. -———,}—In  de- 
ciding whether a given transaction is 
an out & ont sale with a condition for 
re-purchase or a mige. by couditional 
sale, it is the intention of the partics 
at the time of entering info the transac- 
tion which must. be regarded. That 
intention inust be gathered from the 
terme of the deed itself & the surround- 














ing circumstances.-—BISKAWBAD — t. 
MUKAMNAD (1923), I. L, R. 45 All. 
58.—IND. 

705 xii. —~—-~.J-—The in- 


tention of the parties to an instrument 
must. be collected from the language of 
the instrument. & may be clucidated 
by the conduct they have pursued.— 
MIDNAPORE ZAMINDARI Co., LTp. »v, 
Muorrakesnt PATRANI (1926), I. Ll. R. 
6 Pat. 51.—IND. 


PART II. SECT. 3, SUB-SECT. 4. 

716 xxi. -]—When a person 
acrees to purchase, he impliedly cove- 
nants to pay in the absence of terms 
oxhibiting a different intention, but 
the whole document must. be con- 
atrued & may show that such implica- 
tion ia not to be drawn.——GRIKVE 
MoG.vory, Ltv. v. DomE LUMBER Co., 
Lrn. & Trompson, [1923] 2 D. L. R. 
1445 1 W. W. R. 989.—CAN. 

716 xxii. ——.J—BARTEL ve. BRYBA 
(N. 3.), (1926) 1 D. L. R. 1196.—CAN, 

716 xxili. —-—.]—When under the 
terms of a Kabuliyat a rent in kind ts 
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reserved & ita price is also mentioned 
the intention is to be gathered with 
reference to expressions used In other 
parts of the document.—JuramM Man- 
DAL t RaM MANDAL (1927), I. L. R. 


716 xxiv. -}~—The rule govern: 
ing the interpretation of a deed is that 
the deed must be read as a whole in 
order to ascertain the truc meaning of 
several clauses, & that the words of 
each clause should be so constrned as 
to bring them into harmony with the. 
other provisions of the deed, if that 
interpretation docs no violence to the 
meaning of which they are naturally 
susceptible. Indeed, it is competent 
to the et. to disregard the _ literal 
meaning if the words are sufficiently 
flexible to bear that interpretation. 
The duty of the ct. is to find out tho 
intention of the exccutant from the 
language used by him. but parol 
evidence to vary the contents of tbe 
document cannot be admitted. —YusaF 
All v. ALIBHOY (1928), I. lL. RR. 10 
Lah. 671.—IND. 


PART III. SECT. 3, SUB-SECT. 8.—A. 

773 xxx. ——.|-——Weld: the words 
“net proceeds ” did not mean ‘“ net 
profits.’"—-Scotr  v. MONTGOMERY, 
1920) 1 W. W. R. 140; 50D. L. R. 
304; 30 Man. L. It. 90.—CAN. 


d. Read now “* 815a i.”’ 


dence to show that a word was used In 
a different sense in ono sentonce from 
that in which it. was used in a preceding 
sentence, was rightly excluded.— 
McDONALD &. HALIFAX Corpn. (1895), 
28 N. 5. R. (16 KR. & G.) 84.—-CAN. 











825. Add. Annotations :—Consd. Schiller v. Peter- 

sen, {1924] 1 Ch. 394. Refd. Phipps v. 

Rogers, [1925] 1 K. B. 14. 

Add. Annotation :—Refd. Brakspear v. Bar- 

ton, [1924] 2 K. B. 88. 

Add. Annotation :—Refd. Widnes Foundry 

(1925), Ltd. v. Cellulose Acetate Silk Co., 

[1931] 2 K. B. 898. 

Add. Annotation :—Refd. Re Whitrod, Bur- 

rows v. Base, [1926] Ch. 118. 

Add. Annotation :—Refd. Farnworth v. Man- 

chester Corpn., [1929] 1 K. B. 538. 

Add. Annotation :—Refd. eau States Ship- 

ping Board v. Strick, [1926] A. C. 545. 

Add. Annotation :—Refd. Foscolo Mango & 

Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

893. Add. Annotation: -—Consd. Re Ellwood, [1927} 

1 Ch. 455. 

Add. Annotation :—Refd. Wilston S.S. Co. v 

Weir (1925), 31 Com. Cas. 111. 

Add. Annotations :—Refd. Jones v. Oceanic 

Steam Navigation Co.. [1924] 2 K. B. 730; 

A.-G, v. Blackpool! Corpn. (1928), 92 J. P. 50; 

Lazard Bros. & Co. v. Brooks (1932), 37 Com. 

‘as. 224. 

Add. Annotation :—-Refd. Busby v. Avgherino, 

[1927] 2 Ch. 33. 

After this case add :— 

Age of parties to conveyance.|—See Law of 

Property Act, 1925 (c. 20), 8. 205 (1) (ii). 

Add. Annotation :—Generally, Refd. Berners 

v. Fleming, [1925] Ch. 264. 

1007. Add. Annotation :—Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 

1015. Add. Annotation :—Refd. Westminster Bank 
v. Hilton (1926), 1386 L. T. 316. 


842. 
852. 


853. 
877. 
882. 
883. 


895. 
900. 


969. 
976. 


981. 


1028. Add. Annotation :—Consd. R. v. Kylsant 


(Lord), [1932} 1 K. B. 442. 
1032. Add. Annotation :—Refd. Callard v. Beeney, 
{1930] 1 K. B. 353. 


1065. Add. Annotation :—Consd. Taylor v. British 


ENGLISH AND Empire Dicest SUPPLEMENT. 


1067. Add. Annotation :—Refd. Elder, Dempster 
v. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1024] 

A. C. 522. 
1075. Add. Annotation :—Refd. Eshelby v. Fede- 
rated Kuropean Bank, Ltd. (1931), 101 L. J. 


K. B. 2465. 

1076a. »}—I do not see that a guarantor 
stands in any better position than any other 
contractor, & I do not see that this contract 


is to be construed in any different way from 
any other contract. . It is to be construed 
with reasonable & proper strictness, as every 
other contract has to be construed (SwirFrT, J.). 
—ESHELBY v. FEDERATED EUROPEAN BANK, 
Lrp., [1932] 1 K. B. 254; on appeal, [1932] 
1K. B. 423, C. A. 

1081. Add. Annotations :-—Refd. Edwards v. A.-G. 
for Canada (1929), 46 I. L. R. 4. Mentd. 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 528. 

1080. Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [19380] 1 Ch. 528. 


Add. Annotation :—Consd. Aldridge v. 
Wright (1929), 98 L. J. K. B. 582. 


1097. Add. Annotation :—Refd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 


1098. Add. Annotation :—Refd. Gregg v. Richards, 
[1926] Ch. 521. 

1099. Add. Annotation :—Rofd. 
Wilson (1929), 141 L. T. 469. 

1106. Add. Annotation :—Refd. Gregg v. Richards, 
[1926] Ch. 521. 


1107. Add. Annotations :—Refd. Gregg v. Richards, 
[1926] Ch. 521; Inland Hevnue OComrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Diggins v. Forestal Land, Timber & Railways 
Co. (1930), 142 L. T. 509; I. R. Oomrs, v. 
Dalgety & Co., [1930] A. C. 527. 

1109. Add. ‘Aunolations :—Refd. Reed v. Page & 
Fast (1926), 42 T. L. KR. 744; Svenssons 
(C. Wilh.) Travaruaktiebolag v. Cliffe S.S. Co. 


1093. 


Humphery v. 


Legal Life Assce. (1925), 94 L. J. Ch. 284. 1 


shy Ill. SECT. 3, SUB-SECT. 9. 
—-——, ]—SHUKIN v. DEMOSKY 
(Seat . 1027) 1D. lL. R. 649.—CAN. 


PART III, SECT. 3, SUB-SECT. 13.— 
B. (b). ° 


948 vi. —-—.]—As soon as there ia 
an adequate & sufficient definition, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent ee addition a not 
vitiate it.—Dal LE, NAZIR 
(1923), I. L. R 50 Calc. 304, "IND. 

949 xvi. Cano R,, [1926] 
Exch. C. R. 8.—-C 


gigs HI. sey 3, SUB-SECT. 14. 
ii. ——.J-—PRICK BROTHERS & 
Cow bro. v. it., [1926] 3D. LG. R. 6427 





PART III. SECT, 3, SUB-SECT. 15. 


If, Crown grants. par Sane oe 
of omnia presumuntur acta 
should apply in its fullest ertent in 
respect to the compliance with statutory 
conditions in the obtaining of Crown 
grants for pune or pre-emption 
under the Land Act, & > thongh it 
inay be shown in a proper case that 
irrecwarity, error or deception have 
in fact led to the issuance of such a 
gaat yet before it can be attacked the 

rown ust be, at least, a party to the 
proceedings & the issue ll, in many 
cases, depend upon the attitude taken 
by the Crown.—NorTn  Paocrric 
LUMBER (0. v. SAYWaARD, [1918] 2 
W. W. R. 771 ; 24 B.C. R. 273.~—CAN. 





PART I. SECT. 8, SUB-SECT. 16, 


ri. ——— Grant of casement—Refer- 
ence to plan—/llan omitied.}—Held : 
where there was no plan, parol evidence 
was admissible to identify the land.— 
Bas a enees ELECTRIC POWER 
are ROA BOROUGH COUNCIL, 


Bo 
[1923] N.Z . LL. R. 880.—N.Z. 


PART III. SECT. 3, SUB-SECT. 18.—A. 


988 vi. -}~—Where there are two 
possible suber Drees Hons of a contract 
& one would lead to an obvious absur- 
dity or injustice, the other interpreta- 
tion is to be acceptod.—THOMPSON %. 
Nortn BATTLEFORD, eet 1D. L. RB. 
eee — a W. R. 51.—C 

——.}—He Fo ahh & Harpy 
(Onn) )» ¥ 1926] 81 2 D. L. R. 749.——-CAN, 

988 viii. ——.]—CANADIAN STEVE- 
DORING Co., LTD: v. Rosin LINE Aad 
Co. CANADIAN an Co., 

v. Snag Snrprina Co. (B. C.), rereig 
4D. R. 614; [1927] 2 W. 
737.-CAN. 


PART III. SECT. 3, SUB-SECT. 21. 


b i. Award—Computation of 
hours worked.|—An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration between the Seaman’s 
Union & various resps., of whom deft. 


co. was one, provided in ect. of 
deckhands that “ the time taken for 
meals partaken while the vessel is 
under way shall not be included.” 


18 








(1931), 37 Com. Cas. (83. 


Deft. co. in paeboniie the honk sored 
by an employee claimed to deduct the 
time occ upled by him at meals while 
the vessel was in port:—Held: in 
the absence of a custom or usage to 
support such a deduction, the maxim 
expressio unius est exclusio alterius 
applied, & the appeal was allowed.— 
THERE FEDERATED SEAMEN’S UNION OF 
AUSTRALASIA v. THE HUON, CHANNEL 
& PENINSULA StTramsHie Co., LTp., 
[1925] Tas. L. R. 1.—~AUS. 


PART III. SECT. 4, SUB-SECT. 1. 


1144 x Blanks in printed furm 
not it filled ' in. }-—Re DEMPREY & MIDLAND 


- Co., (19253 4 D. L, R. 570.— 

can 

1144 xi. oe enanian OCoL- 
LIERIES (DUNSMUIR), I Douns- 
MUIR, DUNSMUIR 0. Mack guzris (gL), 
18 B.C. a 538. ae 

1144 —_——, onMan ao v. 
RaM Poses (19: ate a L. 9 All. 
680.-——-IND. 


1144 xiii, ——~.}—Parol evidence ng 
vary a written trument rejecte 
although it was doubtful if iy coutalaed 


all the agreement between the 
i pa How (1862), 9 vars 879. 
wv MoNas 


h i. ~——,]}—WILLARD 
ate Part APINEAU ©. GUARD 
——.,}-MoGri. v. McoGLASHAN 

agen, 6 Gr Gr. 834.—CAN, 


1157a. ——~]—-ANON, (1849), 138 L. T. O. 8. 825. 
1171. Add. Citation :—109 L. T. 820. 


1177a. ——.]—Davis v. Symonps (1787), 1 Cox, 
Eq. Cas. 402; 29 BE. R. 1221. 


1185. Add. Annotation :—Refd. Newsholme Bros. 
v. Road Transport & General Insce. Co., [1929] 


2 K. B. 356. 


1192. Add. Annotation :-—Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


1205. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41'T. L. R. 73. Refd. Frenkel v. MacAndrews, 
[1929] A. C. 5645; Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48; 


Torni, [1932] P. 27. 


12380. Add. Annotation :—Refd. Jacobs v. Batavia 1. 
& General Plantations Trust (1924), 93 


L. J. Ch. 620. 


1285. Citations :—For the existing citations sub- 
stitute ‘“‘ GREVILLE v. ATTKINS (1829), as 
reported in 4 Man. & Ry. K. B. 372. at p. 


379.” 


1174 1. As to nature of transaction— 
Absolute conveyance—Relationship of 
mortgagor & mortgagee.}—Where a 
registered instrument clearly shows a 
tranrzaction between the partios to be 
a sale, oral evidence to show that it 
was intended to be a mtge. is inadmis- 
siblo in evidence.—-MAUNG “ee et ha 
v. Mauna TUN SHIN (1927), I. L. R. 
5 Ran. 644.—IND. 


PART III. SECT. 4, SUB-SECT. 2. 
1176 xxviii. ---Where parties 
to a contract have set out its terms & 
conditions in writing, which is pre- 
sumably intended to be a record of 
tho transaction, the law does not per- 
mit the introduction of other terms by 
means of oral evideonce.—STEINE v. 
a aa (1923) 3 W. W. R. 493.— 
1176 xxix. .J}-—- Where an ori- 
ginal ogreement has complied with 
Stat. Krauds. evidence of an alleged 
parol variation of its terms is inadmis- 
sible.—HaLL v. GOLDSTONE, [1923] 
N. Z. L. Nn. 916,.—N.Z. 
v. 


1176 xxx. —-—-—.]—— KASTER 
Cowan, [1925] 2 D. In Tt. 7423 (1925) 
2W. W. R. 186; 21 Alta. L. R. 366 ; 
reveg., (1923) 4 D. L. R. 4913; (1923) 
3 WwW, Ww, h. 610.—-CAN. 

1176 xxxi, ———-.]—Doefts. exceptod 
to a declaration on the ground that 
pltf. could not vary the terms of a 
written deed of transfer by evidence 
of a prior agreement, unless or until he 
expressly claimed «a cancellation, ratifi- 
cation, or reformation of the deed of 
transfer :—Held : the exception xhonld 
be upheld.—AbDam v. JHAVARY (1925), 
46 ® lL. hh. 190.—-S. AF. 

BR- 


1176 xxxiil. ———.}—-BARTEL v. 
aaa B.), [1926] 1 D. L. R. 1196.— 








1176 xxxlil, —-—.]—TYS0On v. ABER- 
CROMBIB (1888), 16 O. R. 98.—CAN, 
1176 xxxiv. -}—-LILLY v. Pirr- 
MAN (1899), 8 Nfld. L. R. 170.—NFLD. 
1176 xxxv. -——-.]——- Where an 
agreement signed by deft. was not 
accepted by pltf., & there was no 
memorandum writing of the agree- 
ment actually entered into between 
the parties :—Held: the rule pro- 
hibiting the introduction of oral 
eTHEan nat ch tppliauy Donat 
t. no application.—-Do 
v. Gray (1908), 42 N . 8S. R. 259.—CAN. 


11768 xxxvi. .}——The rule of law 
that extrinsic evidence is not, in 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 








Vol. XVI.—Deeds. Cases 1157a—1383. 


1237. Add. Annotation :—Refd. Re Gardner, Ellis 
v. Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 


L. J. Ch. 520. 


1822. Add. Annotation :-—Refd. 
Triton Insce. (1924), 41 T. L. R. 168. 


Nagoremull v. 


1827. Add. Annotation :—Refd. Cohen v. Roche 


1829a. - 





The 


(1926), 95 L. J. K. B. 045. 


——.]—Parol evidence is admissible 
to show that a party to a written agreement 
to purchase entered into it as agent to 
another.—MAR8sTon v. ROE d. Fox (1838), 
8 Ad. & El. 14; 2Nev.& P. K. B. 504; Will. 
Woll. & Dav. 712; 8 L. J. Bx. 203; 
HK. R. 742, Bx. Ch. 
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Annotations :-—Consd. Israell v. Rodon (1839), 2 Moo. P. C. C, 


Refd. Matson v. Magrath (1849), 1 Rob. Eccl. 680. 
1338. Add. Annotation :—Refd. Callard v. Beeney, 


[1930] 1 K. B. 353. 


1364. Add. Annotation :—Consd. Boot v. Uttoxeter 
U. D. O. (1924), 88 J. P. 118. 


1883. Add. Annotation :—Consd. 


Stumbles _ v. 


Whitley (1929), 46 T. L. R. 37. 


within it.—ForMAN v. UNION TRUST 
Co., LTp., [1927] 8S. CO. R. 1.—CAN. 


1176 = xxxvii. .j}-— KEEWATIN 
POWER Co. v. KEEWATIN FY.OUR MILLS, 
LTp., KEEWATIN POWER Co. vw. 
LAKE OF THE Woops MILLING Co., 
11928]1 D. L. R. 32; 61 O. L. R. 363; 
affd., {1929) 3D. L.R.199; 63 O.L. BR. 
667.—-CAN., 


1176 xxxviii. J—LAKE OF THE 
Woops MILLING Co. v. VINCENT, [1928] 
2D. L. Rh. 145. —CAN. 


1176 xxxix. -J—Sourcex ReE- 
SEARCH BUREAU v. Foster, [1931] 2 
DL. R. 335; 2M. P. 1. 537. -CAN, 

1189 i. -)— Held: parol evi- 
dence was not admissible to contradict 
& Btatoment in a document as to owner: 
ship by showing that «a wife, in sign- 
ing it, was acting as agent of her 
husband.—KAaTZMAN ¥v. OWNAHOME 
REALTY Co., [1924] 1D. L. R. 2013 
[1924] S. C. R. 18.—CAN. 

1222 iv. ————. }-— ADVANOE 
RUMELY THRESHER Co. v. MANSKE, 
{1920} 3 W. W. R. 78.—CAN. 

1228 ti. ——- ———.J—BLAKIE v. 

















PART III. SECT. 4, SUB-SECT. 8. 


12387 v. -}—When the ct. infers 
that a written document was not 
intended by the parties to coutain the 
whole agreement,: evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of the parties 
& the surrounding circunstances.— 
CONNORA vw. MoGrrcaor, [1924] 2 
D. L. R. 86; 2 W. W. RR. 294; 20 
Alta. L. R. 239.— CAN. 


1237 vi. ——J].—Extrinsic evidence 
to add a condition to a concludod 
contract :-— Held: not admissible,— 
FORMAN v. UNION TRusT Co. (Can.), 
[1927) 1D. L. R. 68.—CAN, 


1237 vii. -J—~BAKKER  v. 
WINKLER, [1931] S. C. R. 233: (1930) 
4D. L. R. 266 ; revsg., [1930] 1 D. L. R. 
557; 24 Alta. L. RR. 258; [1929] 3 
W. W.R. 465; reveg., (192934 DL. RR. 
107.—-CAN, 

1237 viii. -J——In a vendor’s 
action for specific performance of an 
agreement for the sale of land deft. 
pleaded (inter alia) that pltf. had repre- 
sented that the lands in question 
included a certain number of acres of 
irrigated land for which she held water 
rights, whereas the fact was that sho 
knew that the quantity of water she 
was entitled to receive was sufficient 


19 











for only a part of said acreage. The 
formal agreement for sale made no 
reference to any of the lands as irrivated 
or to any water rights with respect. to 
the land sold. It was contended, 
ort teiaety de the point had neither beeu 
raised hy the pleadings nor any amend- 
tent thereof sought, that the written 
agreemont did not contain all of the 
contract, but that the correspondence 
preceding tho agreement should be 
treated as part of the contract :— 
Held: there was nothing in the present 
case to bring it within any of the 
excoptions to the rule that extrinsic 
evidence is not admissible to add to an 
agrveinent reduced to  writing.—- 
WHITNEY v. MACLEAN, [1932] 1 W. W. 
R, 417.—CAN. 


PART Il, SECT. 4, SUB-SECT. 4. 

ei, ——.J—LivELY tv. SHUBENA- 
CADIE LUMBER Co., {1931} 1 D. IL. ht. 
985.-~-CAN, 

1265 xix. }--A latent defect 
in a graut cannot be remedied by parol 
evidence. In order to correct an error 
in the descriptive part of a grant by 
parol evidenve, tho evidence must be 
such as to leave no doubt of the 
intention of the grantor.—BRENNOOK 
v. FRASER (1853), 2 N. S. R. (Jamos), 
178.—CAN, 


PART III. SECT. 4, SUB-SECT. 5.—A. 

m i. -]—~ Held: oral evidence 
was admissible to explain the sur- 
rounding circumstances.—SCHECTER v. 
SCHNIER, SCHNIER ¥. SOHECTER (Man.), 











[1927] 3 D. L. R. 1167; [1927] 3 
W. W. Ri. 111.—CAN. 
i. ——-.]—HERRON v. MAYLAND 


GC 1. 
(Alta.), [1927] 4 D. L. R.171; [19273 
2 Ww. Ww. R. 768 ; a d., {1928} 2 DB. li. Rh. 


PART Ill. SECT. 4, SUB-SECT. 6.-—B. 


1341 xiii, ———.}—-Lewid & SILLS 
oo (1906), 13 B. C. R. 228,.— 


1341 xiv. J—AD cement for 
the sale of land was evidenced by a 
reccipt, which did not specify the land : 
—Held: parol evidence was aauussibie, 
in an action for specific performance 
of the agreement, to show what was 
the subjuct-matter.—-BaXTER v. ROLLO 
(B. C.) (1912), 21 W. L. R. 892; 5 
D. R. 764 Ps 2 Ww. W. R. 786.—-CAN, 

sp. Account.|—Held : parol evidence 
was admissible, to show what an 
account referred to in an agreemcut 
was, & to indentify sucn account. 
Des BrRisaY v. GLENOROSS (1850), 12 
N. B. R. (1 Han.) 105.—CAN, 





Cases 1401-15888. ENGLISH AND Emprre Digest SuPPLEMENT. 


1401. Add. Annotation: —Refd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. 

1443. Add. Annolalion:—Refd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 


K. B. 980. 

1451. Add. Annotation :—Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 

1459. Add. Annotations :—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264; 
Smith v. Thompson (1931), 146 L. T. 14. 


1469. Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


1471. Citations :—For the existing citations read 
‘*MILDMAY’S CasE (1584), 1 Co. Rep. 175 a; 
Jenk. 247; 76 E.R. 379; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34; Moore, K. B. 144.”’ 


1485. Add. Annotation :—Refd. Bird v. I. R. 
Comrs. (1924), 12 Tax Cas. 785. 


1518. Add. Annotations :—Refd. Michael v. Phillips 
(1923), 130 L. T. 142; Hawkesworth v. Turner 
(1930), 46 T. L. BR. 389. 


1516. Add. Annotation :-—Consd. 
Cassel, [1930] 2 K. B. 83. 


1534. Add. Annotation :—Retd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


1537. Add. Annotation :—Consd. Jacobs v. Batavia 
pai Plantations Trust, [1924] 2 Ch. 
3% e 

1562. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1576. Add. Annotations :—Folld. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins v. Hopkins, [1923] 2 K. B. 617; 
Jameson v. Kinmell Bay Land Co. (1931), 
47 T. L. R. 410. 


PART III, SECT. 4, SUB-SECT. 7. 
g i. ** Leight of way clearing.” |— 
Held; extrinsic evidence was properly 
admitted to show that amongst railway 
contractors, & 


Lawrence _v. 





1496 iv. —— 


in railway construction Dd. 


PART Il. SECT. 4, SUB-SECT. 11.— 
E. (a). 





Bioom & DwWworkKIn 


1576a. Condition of houses on building 
estate.J—A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best 
material & workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will 
lie.—MILLER v. CANNON HILL Estates, LTv., 
[1931] 2 K. B. 118; lou L. J. K. B. 740; 
144 L. T. 567; 75 Sol. Jo. 155. 

1582, Add. Annolations:— Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 180 L. T. 142. 

1588. Add. Annotations :—Folld. Jameson  v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
593. Consd. Jacobs v. Batavia & General 
Plantations Trust (1924), 938 I. J. Ch. 620. 
Refd. Michael v. Phillips (1923), 1380 L. T. 
142, 

1588a. Sale of land—Agreement to construct 
road.}—An estate co., by their agent, orally 
promised an intending purchaser of a build- 
ing plot that a road, marked on a plan shown 
to him & giving access tu the plot, would be 
constructed by them & be ready for use 
within a reasonable time. Relying on this 
promise, the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him :—Held: the oral promise 
did not form part of the contract to purchase, 
but was a separate contract, & that evidence 
of its terms could be given without contra- 
vening the rule that parol evidence may not 
be given to vary the provisions of a written 
agrcement.—J AMESON v. KINMELL BAY LAND 
Co., Lrp. (1931), 47 T. L. R. 593, C. A. 


(1923) 4 D. L. R. 178: 32 B.C. 
495; [1923] 3 W. W. R. 913.—CAN. 

h ii. Contemporary oral agree- 
ment acted on by parties. |——In an action 
for foreclosure & sale on default in 








.1—AVERBACH v. 
(Can.), {1927} 3 


work, the above words bad acquired 
a bi aa & technical meaning, & applied 
only to Jand requiring to be cleared & 
not to tho full area of tho right of way. 
—LAINE vw. KENNEDY (1914), 43 
N. B. R. 173.—CAN. 

g ii. ** Wood cutting voyage.’ }— 
Where an insurance policy contained 
an exception that the ship was not 
covered if lost when engaged on a 
wood cutting voyage, the ct. refused 
to allow parol evidence to be given in 
oxplanation of the word ‘ wood.”— 
THOMAS v. MARINE INSURANCE Co. 
(1857), 4 Nfld. L. R. 173.—NFLD. 

eg iii. ** Stock-in-trade.”’ }—By a 
céntract in writing applts. sold to resp. 
““the business .. . including the good- 
will & stock-in-trude in connection 
therewith " :—Held: the word ** stock- 
in-trade ’* might in certain circum- 
stances mcan something more than 
merchandise, & cvidence was therefore 
admissible to cxplain its meaning.— 
KAJEE Broa. v. Moosa (1930), 51 
N. L. R. 273.---S. AF. 


PART III. SECT. 4, SUB-SECT. 8.——A. 


1396 x. —~.] — The 
doctrine of contemporanea exrposiltio is 
applied, speaking generally, only where 
the contract is ainbiguous.—MYERS v. 
UNION NATURAL GaAs Co. (1922), 53 
QO. lL. R. 8¥%.-~ WAN. 

1396 xi. ———.J] — Re 
CANADIAN NORTHERN Ry. Co. & 
Orrawa, [1924] 4 Db. L. RR. 1217; 46 
O. L. ER; 153.—CAN., 


PART III. SECT. 4, SUB-SECT. 11.—D. 

st. Jo prove illegality of consideration 
—Kvidence inadmissible, |—DAaAvuPuINER 
. DAUPHINEE (1924), 57 N.S. R. 506.— 




















L. R, TZ1L.—CAN, 

1509 vi. —~-,J—Whaere a party 
eufers into a written agreement, under 
seul, fur the sale for a certaln sum of 
all his right, title, share & interest in 
a certain business, evidence js inadimis- 
sible to prove a prior verbal agreement 
fur tho sale of tho goodwill of the 
business for a sum in addition to the 
amount so specified in the written 
agrecinent. In this cause the prior 
collateral agreement was not interfered 
with by the subsequent written agreo- 
meut. Jt was a parol coudition on 
which tho written agreement depended. 
AUSTIN v. Boone (1866), 6 N.S. RR. 
(2 Old.) 149.—-CAN. 

1509 vii. .}—~As between 
the actual partics to an outright 
conveyance a contemporaneous oral 
agreoment to allow repurchase cunnot 
be proved, but if the party who alleges 
the contemporancous oral agreement 
was not actually a party to the con- 
veyance, althongh the conveyance was 
given on bis behalf, he can prove that 
there was such an agreement.—Ma 
Mi v. Maung Aung Dun (1928), 
ILL. R. 6 Ran. 376.—IND, 


PART III. eek 4, SUB-SECT. 11.— 


1529 ii. -}~Held: the trial 
judge had been in error in construing 
& deed in the ight of antecedent corre- 
spondence between the parties, it 
being well settled that even a formal 
antecedent contract cannot be looked 
at £0 contro) the terms of a conveyance. 
—WabDia v. SECRETARY OF STATE FOR 
ae (1928), L. R. 56 Ind. App. 51.— 

















PART III. maple 4 pee 11.— 
- (a). 
hi. ———.}—McLEAN  v, 


20 


JOHNBON, 


payment of principal, according to the 
written terms of a mtpe.:-—lleld: 
an oral agreement that payment 
would not bo exacted until @ subse- 
quent date cowd be proven & onforced, 
—JOHNSON INVESTMENTS, Lip. v. 
Paariripe, (1923) 2 D. L. 
11923) 2 W. W. R. 736.—CAN. 

m {, Mortgaye.}— Dick  ¢. 
SCHWART?, (Man.), [1926] 3 DL. it 
894.—CAN, 


PART HI. sea i aac 11.-- 





1573 i. Kvideawe admissible--- Proof of 
consulcration., }—Regard may be had to 
a vollateral oral agreement to show 
that a deed is in fact founded vu 
a valuable considcration.—Kimi v. 
oo [1924] N. Z. L. R. 260.—- 

m i. —-—»-,J--Whero a 
complete agreement was contained in 
a written contract & it satished Stat. 
Frauds :—J/eld > an oral arrangement 
as to remuncration was a soparatlo 
collateral agreemont.--PERRY v. Es- 
PLEY, (1924) 4 D. EL. R. 1280; 3 W. 


W. It. 674,.—CAN, 

m ii. -}—When the 
ct. inferr that a written document was 
not Intended by the partics to contain 
the whole agreement, evidence of other 
terms not lucluded in it may be given 
Wf they are not inconsistent with what 
is written.—CoONNORS v. MoGREGOR, 
(1924)2 DL. L. R.86; 2W.W.R. 294; 
20 Alta. L. K. 289.—OAN. 


PART III. SECT. 5, SUB-SECT. 1. 

fi. -)—Partics to a written 
contract are not bound by its punctua- 
tion.—WALKER v. BOTHWELL, [1931] 
App, D. 70.—S. AF. 




















1607. Add. Annotations :-—Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1925), 134L.T. 803. Refd. Cunard 
S.S. Co. v. Buerger (1926), 185 L. T. 494; 
Frenkel v. McAndrews & Co., [1929] A. C. 
545; Kaufmann v. British Surety Insce. Co. 
(1929), 45 T. L. R. 3899; Stag Line, Ltd. v. 
Foscolo Mango & Co. (1981), 48 T. L. R. 127. 


1628, Add. Annotation :—Consd. Jacobs v. Batavia 
& (teneral Plantations Trust (1924), 93 
L. J. Ch. 520. 


1652. Add. Annotation :—Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. . (1926), 70 Sol. Jo. 977. 


1675. Add. Annotation :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


1678a. Printed words deleted.]|—-Words deletcd in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words.—Sassoon (M. A.) 
& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. O. 711; 96L. J.P. 0. 153; 
137 L T. 601, P. C. 


1735a. Incorporation of guarantee clause —Identity 
of clause uncertain—Clause not available. ]— 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 


Vol. XVII.—Deeds. Cases 1607—1869a. 


cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ‘‘ our usual ”’ 
guarantee clause & that their guarantee 
clause provided (inter alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ’’ :-— 
Held: as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of enyines being supplied to a 
shipowner & not to meet such a case as the 
eee & as it was not proved that defts. 

ad made it clear that they intended to 
limit their liability, pltf{s. were entitled to 
recover.—ALISON (J. GORDON) & Co., LTD. 
v. WALLSEND Suipway & ENGINEERING Co., 
Lrp. (1927), 43 T. L. R. 323, C. A. 


1744. Add. Annotations :—Refd. Re Griffiths. Jones 


wv. Jenkins, [1926] Ch. 1007; Lazard Bros. & 
Co. v. Brooks (1932), 37 Com. Cas. 224. 


Sup-sEcr. 2 (Vol. XVII., p. 372). 


NotTe.—Conveyancing Act, 1881 (c. 41), 8. 55, as 


Marine engineers. 


clauses, accidents, ete.’ 


PART IIL. SECT, 5, SUB-SECT. 4. 

ri. ——- Meaning to words given 
though qramyutlical construction faully. } 
—Re Devrpsey & MIpiann fa & 8. 
Co., 925) 4 D. T. 1. 570.--CAN, 


PART HI. SECT. 6. 


ti.- ~—~—,J—Tho dato mentioucd 
n @ deed is not conclusive, & the actual 
date of the exccution may be shown,— 
Dok d. CONNELL v. DICKINSON (1869), 
12 N. B. It. (1 Han.) 456.-—CAN., 


PART III. SECT. 7, SUB-SECT. t.— 
A. (a). 

. fi, —- -—— Such other part 

as may from time to time be required. ]-— 

RENE v. CARLING Exvpotcr BREWING 

& MALTING Co.,, [1929] 2 D. L. TR. 8381; 

63 O. L. h. 582.—CAN. 





PART III. SECT. 7, SUB-SECT. 2. 

sw. ‘* Mt cetcra.""}---The phrase “ et 
relera’”’? does not render a contract 
uncertain, if {ts application appears 
from tho  context.—AVERBACH — tv, 
Loom & Dworkin (Can.), [1927] 3 
D.. R. 721—CAN, 


PART III. saan nen 1.— 
- (a). 

1737 i. General rute.j—It both the 
recitals & the operative part of a deed 
ure clear & unambiguous, but are in- 
consistont with each other, the opera- 
tive part must prevail.— HUSSAIN t. 
ta oN (1924), I. L. H. 3 Ran. 
be Pee e 


PART III. SECT. 9, SUB-~SECT. 1.——-A. 
ri, —— SNegistration of statutory 

memorial,J—By a deed of 1917 rosp. 

assigned leasehold premises in Hong 

Le Hath abt cone” had 

dee ng tha © proper 

been sold tu them for $16,000, the 


At the head of defts.’ 
letter was a printed notice, ‘‘ All offers are 
subject to our usual strike & guarantee 
Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. 


s. 68. 


1869a. 





A now 


receipt of which was acknowledged. 
The deed was registered under the 
Hong Kong Land Rogistration Ordi- 
nance, 1844, with a memorial which, as 
required hy the Ordinance, was verified 
on oath & gave full particulars of the 
deed, including the receipt. In 1929 
L. mortgaged a half interest in tho 
property to applt. as security for an 
advance of $25,000; the mtge. was 
registered under the Ordinance. Before 
the advauce wus made, applit.’s solr, 
inspected the registered memorial of 
the deed of 1917, but be did nut demand 
production of the original. 38., un- 
known to appit. or his solr., was a son 
of resp. Resp. brought an action 
claiming to be entitled to the property 
frced from the mtge. By his evidence, 
which the cts. in Hong Kong accepted 
as reHable after an objection to its 
admissibility, resp. stated that tho 
vaine A. was an alias for himsclf, that 
there was no consideration for the deed 
of 1917, & that it had remained in his 
possession, no beneficial interest being 
intended to bo conveyed to his son 
B. :—THeld: the action failed, both 
because resp.’s evidence was in- 
admissible to contradict tho plain 
terms of the deed, & because the 
registered memorial estopped resp. 
from alleging a trust; having regard 
to the full particulars contained in the 
statutory momorial, there was no 
negligence in not having required pro- 
duction of the decd itself.—Tsane 
Cnurn v. Li Po Kwat, [1932] A. C. 
714: 101L. J. P. C. 193, P. C.—HONG 
KONG. 


PART III. SECT. 10, SUB-SECT. 1.—D. 


t i, ——.} DAVISON v. BENWAMIN 
eae 9 N. Ss. Rr. (3 G, x QO.) 474,— 


PART IIT, SECT. 10, SUB-SECT. 1.—-E, 
1840 ii. -F-In case of 
conflict the desoription in the text of a 


21 





Creeps 


now replaced by Law of Property Act, 1925 (c. 20), 


1865. For cross-reference before this case, See, 
now, Law of Property Act, 1925 (c. 20), s. 62. 

Curtilage, garden & adjoining close.]|— 

Anon. (1531), Bro. N. C. 86; 73 E. R. 885. 


grant of land when clear & wun- 
ambiguous must prevail over the 
diagram attached to the grant.— 
UNION Govr. v. LOVEMORE, [1930] 
App. D. 13.—S. AF. 


1844 ii. -J—Pltf. held a 
certificate of indefeasible titlo to lots 
1 & 2, part of the north-east quarter 
of a certain section of land, & tho 
Crown grant to his predecessor in title 
described the Jand by reference to a 
plan annexed & numbered the north- 
eust quarter of suid section. Deft.’s 
title was as purchaser under the grantee 
froin the Crown of land, also described 
in the grant by reference to a plan 
annexed & numbered the south-cast 
quarter of the same section. Neither 
quarter was a full quarter section, & the 
plans showed that pitf.'s land had for 
its southerly boundary a certain creek 
& that said creek was the northerly 
boundary of deft.’s land. Pltf. claimed 
a small point of land in possession of 
deft. whieh extended Into the creek & 
north of the quarter-section line :— 
Held: while the quarter sections were 
referred to in wards in the deeds, yet 
on the true constraction of them it was 
clear that the plans were to govern.— 
Kure v, Simvson, (1928) 4 D. L. Ql. 
421: [1928) 3 W. W. R. 331.—CAN. 


1844 iii. Grant of ease- 
ment.J—BROWN v. NoRBURY, [1931] 2 
WwW. W. R. 863: 4 D. L. R. 507; 25 


Alta. L. R. 5091.—CAN. 


PART III. SECT. 10, SUB-SECT. 2.—-D. 


1877 ii. -}—Where a contract 
for the sale of land resta in fieri, the 
purehaser, if the quantity be con- 
siderably less than it was stated, will 
be entitled to an abatement, although 
the agreement contains the words 
*“* more or less *’ or ** by estimatjon.”— 
MuRPHY » Horn, [1929] 4 D. L. R. 

















Cases 1902—2168. 
1902. After this case add :— 


Reservation operates immediately. |—See Law 
of Property Act, 1925 (c. 20), s. 65 (1), (2). 

1913. Add. Annotation :—Apprvd. Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 516. 


1980. After this case add :— 





(c. 20), s. 63. 
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1944a. Limitation to commence after existing 


lease—Lease void.}—A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void.— 
BLACKMORE v. CUMBERFORD (1680), 1 Freem. 


K. B. 527; 89 E. R. 395. 


.j—See, now, Law of Property Act, 1925 


Part IV.—Covenants and Provisoes. 


2008. Add. Annotation :—Refd. Flexman v. Cor- 


bett, [1980] 1 Ch. 672. 


2111. Add. Annotation :—Refd. Wise v. Whitburn: 


[1924] 1 Ch. 460. 


PART IV. SECT. 1, SUB-SECT, 2.—A. 


1990 i.- General rule.}—Cts. always 
construe clauscs in deeds as covenants 
rather than conditions if they reason- 
ably do so.~-WOLFE v. CROFT (N. S.) 


(1911), 9 EK. L. R. 402,.— CAN. 


2181. Add. Annotation :—Consd. Everett v. Grif- 


fiths, [1924] 1 K. B. 941. 


2163. Add. Annotation :—Refd. Leeming v. Jones 


(1929), 141 L. T. 472. 


PART VII. SECT. 8, SUB-SECT. 3. 


sb. Inscriion of consideration.}—The 
alteration, without authority from the 
promisors, of the sealed instrument in 
question herein, by the insertion of a 
certain statement of consideration :— 
Held: not to have been merely a case 


of the writing into the document of 
the intended considcration, but to 
have constituted a substitution of 
another contract for the original 
contract, &, therefore, to have nullified 
the decd.-—-NYKIFORUK & NYRIFORUK 
wv. CONROY, (1931) 1 W. W. R. 622; 2 
D. L. R. 407; 25 8S. L. R. 265.—CAN. 


17a. 


Vol. XVII Cases 1—20a. 


DEPENDENCIES. 


IncLtupiInc Dominions, DEPENDENCIES, COLONIES AND Bririsu PossEssions. 


Part |.——In General. 


After this case add ‘‘ See, now, Statute of 
Westminster, 1931 (c. 4), s. 11.”’ 


Add. Annotation :—Refd. Sobhuza II. 
Miller, [1926] A. C. 518. 
Right of Crown to legislate for protectorate— 
Notwithstanding grant of territory within 
protectorate. ]—The legislative authority over 
the territory of a Crown Protectorate belongs 
to the Crown & is controllable only by the 
Imperial Parliament. 

nder the Foreign Jurisdiction Act, 1890 
(c. 87), the prerogative power of legislation 
in respect of Protectorates is exercised by 
Orders in Council, & these Orders have 
statutory effect. A grant of land in a Pro- 
tectorate by the Crown is an executive & 
not a legislative act, & cannot by itself 
impose a fetter on the legislative power of 
the Crown. Where therefore by a subsequent 
Order in Council the Crown has exercised 
legislative powers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within the territory 
over which the legislative authority exists.— 
NORTH CHARTERLAND EXPLORATION Co. 
(1910), Lrp. v. R., [1931] 1 Ch. 169 ; 99 L. J. 
Ch. 483; 143 L. T. 623; 46 T. L. R. 566. 
Add. Annotations :—As to (1) Consd. Abeycse- 
kera v. Jayatilake (1931), 146 L, T. 198. As 
fo (6) Distd. North Charterland Exploration 
Co, (1910) v. R. (1930), 99 L. J. Ch. 483. 


Vv. 


Part Il.—Colonial and 


Order imposing liability to penalty—-Power to 
make action void--Ceylon.J|—An Order in 
Council of 1923 made provision as to the 
Legislative Council in Ceylon, but reserved 
to His Majesty power to revoke, alter or 
amend tle Order. Applt., as common 
informer, brought an action to recover 
penalties under the Order from resp., who he 
alleged had sat and voted after his seat had 
become vacant under its provisions by reason 
of his having a pecuniary interest in a con- 
tract with the Govt. In 1928, after the 
action had been brought, but before its trial, 
an amending Order in Council was made 
providing that the action should be dis- 
missed ; it also amended the Order of 1923 
so as to except the office held by the respon- 
dent from its operation :—Held: the Order 
of 1928 was valid, having regard to the power 
reserved by the Order of 1923, & was an 
effective defence to the action, although it 
was retrospective in its operation.—ABEYESE- 


7. 
10a. 


13. 


Add. Annotation :~-Refd. Sobhuza II. 
Miller, [1926] A. C. 618. 


———— ——.,]—An extension of British juris- 
diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural & grazing rights of the natives. 
The annexation did not cxtend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain Jands being allotted exclusively 
to the natives :—Held: the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention.— 
Sospynuza IT. v. MriLer, (1926] A. C. 518; 95 
L. J. P. C. 187; 1385 L. T. 215; 42 T. LR. 
446, P. C. 

Add. Annotulion: — Refd. 
American Steam Navigation Co. v. 
curator-General (1925), 42 T.. L. R. 81. 


v. 


Netherlands 
Pro- 


Dominion Government. 


20a. 


23 


v. JAYATILAKE, [1923] A. C. 260: LOL 
i.3.P.C.40; M6 L. T2198. 48 TT. i. RR. 
71; 75 Sol. Jo. 884, B.C. 

Power of expropriation in mandated territory. | 
---By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for ‘‘ safeguarding the civil 
& religious rights of the inhabitants of 
Palestine irrespective of race & religion.”’ 
In 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 


Cases 20a—31b. 


23. 


24a. 


PART II. SECT. 2, SUB-SECT. 1.—A. 


8a. 
Council—Decision by Governor-General 
in Council.J—~Where a statute 


In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal :—Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. $7); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid; (3) art. 2 did not mean that in every 
case of expropriation for a public puree 
full compensation must be given. atural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the et. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation.—JERUSALEM- 
JAFFA DIsTRIcrT GOVERNOR v. SULEIMAN 
MourRA, [1926] A. C. 321; 95 L. J.P. C. 46; 
134 L. T. 609; 42 T. L. R. 299, P. C. 


Add. Annotation :—Consd. A.-G. u G. S. & 
W. Ry. of Ireland, [1925] A. C. 754. 


—— Grant of proprietary right in river— 
Canada.|—By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 


expenditures are 
fail 


Duty to accept advice of Executive 
directs 


Sia. 


31b. 


tures for social entertainments. 
voluntary, 
uro to so entertain could not be 
a cause for removal or dismissal.— 
Re LIEUTENANT-GOVERNORS 
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prietors the properties necessary for that 
purpose. In 1923 applts. not having then 
constructed any works, the provincial Govt. 
eri to resps. a lease of the water power 

bed of the river within limits which over- 
lapped those referred to in applta.’ letters 
patent. Applts. brought an action against 
co , claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction :—Held: the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed.— UNITED MANUFACTURING Co. vw. 
St. MaAuRIcCE PowER Co., [1926] A. C. 708 ; 
men es C.149; 135 L. T. 889; 42 T. L. R. 
495, P. C. 


Authority to promulgate Ordinance under 
Government of India Act, 1915, s. 72— 
Validity of Ordinance. ]—In proceedings under 
an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1915, s. 72, which authorises him in cases of 
emergency to promulgate Ordinances for the 
peace & good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace & 
good government of British India. Those 
are matters of which the Governor-General 
is sole judge; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An Ordinance so promulgated 
constituting a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have bhad.— BHAGAT SINGH v. KING EMPEROR 
(1931), 58 L. R. Ind. App. 169, P. C. 


Authority to promulgate Berar Alienated 
Villages 192 Tenancy Law, 1.]—Hlaving re- 
gard to Foreign Jurisdiction Act, 1890 (c. 57), 
s. 1, & the authority delegated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Governor-General in Council had power to 


muligated by the Governor-Gencra 
validating the sentences, the ct. could 
not question their legallty. Under 
Governinent of India Act, 1910, 5. 72, 
the Goveror-General is the sole judge 


Such | 
the j 


SALAkY, 


that a matter shail be decided by the 
Governor-General in Council, the 
Governor-General is bound to accept 
the advice of the Executive Council, 
there being no discretion in the 
Governor-General personally, & there 
is no legal duty upon him to peruse 
documents placed before him & make 
up his mind upon them.—ScHIZRHOUT 
a pata oes {1927} App. D. 


t(p. 419) i. Proclamation fixing 
importation duties.}—The Governor- 
General purporting to uct under Act 
35 of 1922, s. 5, issued two proclama- 
tions, the first fixing an exchange duty 
for asbestos cement sheets imported 
from Belgiam & the second confining 
the first to certain cheaper kinds of 
asbestos sheete :— Held : the proclama- 
tions were intra virea the Governor- 
General.-—— Customs CoMR. v. AIRTON 
Tere Co., Lrp., [1926] App. D. 1.— 





t (p. 420) i. ~ ~— No liability to enter- 
tain.}——There is no legal obligation 
upon 4 Lieutenant-Governor, flowing 
from By ey pouitnent as such, to enter- 
tain socially; & no implted contract 
exists between him & the Crown, by 
reason of hig uppointment. & the taking 
of the oath of office, from which flows 
any obligation with respect to expendi- 


{1931} Ex. C. R. 232.—CAN, 

p (p. 420) {. Government of 
India Act, 1910, 8. 72—State of “ emcr- 
gency.’’}--The power of legislation by 
Ordinance, conferred by 8s. 72 of 
Government of India Act, on the 
Governor-General, is subject to three- 
fold restrictions. There must be an 
‘“‘omergency ’’ to justify the exercise 
of the power; the power can only be 
exercised for tho gc & good 
government of British India or any 
part thereof; the Ordinance must not 

o beyond the power of the Indian 

egislature to make laws. There 
being nothing in the language of sect. 72 
to indicate that the Governor-General’s 
opinion on the points referred to above 
is to be taken as final, the initial pre- 
sumption is that a ct. of law will have 
jurisdiction to go into such matters 
if it becomes necessary to do so, in 
order to determine any question pro- 
pay coming before it for decision.— 

KS Ras v. KR. (1930), I. L. R. 12 Lah. 
26.—IND. 

Pp (p. 420) fi. .}-The 
High Ct. has power, on Spplicetion for 
habeas corpus, to inquire into the eae ty 
of sentences passed by the military 
authorities unless such acts were 
validated by a Bill of Indemnity ; but 
held, on account of an Ordinance pro- 


24 














of the existence of the emergency, & 
all cts. can do is to inquire whether 
there was evidence upon which the 
Governor-General might reasonably 
conclude that an emergency exist od.— 
ICMrEROK v. CIANArPA SHANTIRAPPA 
(1930), I. L. lk. 55 Bom. 263.—IND. 

p (p. 420) iil. mamsnae | comme! 
proceedings under an Ordinance pro- 
mulated by the Governor-General 
under Government of India Act, 1914, 
s. 72, it cannot be disputed that an 
eniergency existed & that the Ordinance 
is one for the peace & good government 
of British India, as those are matters 
of which the Governor-General is the 
sole judge.—BuaGaT Sinas v, CrownN 
(1931), L. L. RR. 12 Lah. 280.—IND, 

sh. Invalidity of Ordinance when 
repugnant to Commonwealth Act.|~- 
Held: the Governor-Gencral in Council 
could not confer upon tho Fedcral 
Capital Commission the powers con- 
tained in the pding & Services 
Ordinance by recourse to sect. 12 of 
Seat of Government (Administration) 
Act, 1910, as the Ordinance was repug- 
nant to the prvuvisions of Seat of 
Government, (Administration) Act, 
1924~-28.-~-F EDERAL CarrraL ComMMIs- 
SION DY. LARSTAN BUILDING & INVEST- 
MENT Co. PROPRIETARY, LYp. (1929), 
42 C. L. R. §82.—AUS, 





en 





84. 


47. 
52a. 


52b. 


52c. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


sf. Cannot suspend Habeas Corpus 
Act,}—The Imperial Parliament alone 


Can 


Buansnay (Que.) (1918), 24 R. do J. 
578.—CAN 


al. 


Liability 

stitution Act, 
imposes but one penalty for each day 
on which a disqualitied person sits & 


votes 


Assembly, there is but one cause of 
action for each such day, & where an 


pomueee the Berar Alienated Villages ' 


enancy Law, 1921, relating to territory of 
H.H. the Nizam leased in perpetuity to the 
British Govt. The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste Land Rules, 
1865 (Berar), because the Acts, Orders & 
Regulations referred to in that sect. are Acts, 
Orders & Regulations applying to British 
subjects & do not include the said rules of 
1865, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Law of 1921, so 
romulgated, accordingly operates as a 
egislative Act, & effectively interferes with 
rights in pepe held under leases granted 
ursuant to the rules of 1865.—DATTATRAYA 
SHNA Rao KANE v. SECRETARY OF STATE 
zor Inp1A (1930), 57 L. R. Ind. App. 318, 


For “ (1774)”’ read “(1775)”. 


Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


Legislative Council of Nova Scotia—Appoint- 
ment to.]—- The Lieutenant-Governor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (b) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 8), 8. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia.—A.-G. Fon Nova SCOTIA v. 
Nova ScoriaA LEGISLATIVE COUNCIL, [1928] 
A. C. 107; 97 L. J. P.C. 27; 138 L. T. 114; 
447. L. R.1; 71 Sol. Jo. 864, P. C. 


———- Membership of—Tenure eof office.]— 
A.-G. FoR Nova ScotTira v. Nova SCOTIA 
LEGISLATIVE Councin, No. 52a, ante. 


Canadian Senate—Membership of—Who are 
qualified persons—Women.|—(1) The words 
“ qualified persons” in British North 
America Act, 1867 (c. 3), s. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1867 (c. 3), enacting a con- 
stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a great extent, but within 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 


action that 
helongs to pit 
Act.—FRe 


suspond the above 


Disqualified member voting — 
’ to nalties. }—Sinoce n- 
R's B. C.. 1924 (a. 45), 


as & member of the Legislative 
59 iv. 





pony 


Vol. XVII.—Dependencies. 


56a. 


action is brought on such cause of 
if recovered, 
therein, who thereb 

attaches or appropriates it to himself. 
Sneb action, even though dismissed. is 
o bar to a subsequent action for the 
same penalty, uuless such prior action 


was collusive.—KEENE v. OOLLEY, 

fn 925)4D.L. R. 229; [1925)3W.W.R. 
50.—CAN. 

PART Il. SECT. 8, SUB-SECT. 2.—B. 


-}-—When an 
Dominion Parliament 


25 


is 


Cases 31b—56a. 


but within certain fixed limits, are mistresses 
in theirs.—EpWarps v. A.-G. FoR CANADA, 
{1930] A. C. 124; 99 L. J. P. OC. 27; «142 
L. T.98; 46 T.L.R.43: 73 Sol. Jo. 711, P. C. 
~ Future exercise—Cannot be fettered.]— 
Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt. can fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. 

When New South Wales Consitution Act, 
1855, was enacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 & 1866, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided & maintained. 
An Imperial Order in Council made in 1899 
under Colonial Fortilications Act, 1877, 
recited an agreement by which the Govern- 
ment of New South Wales were to erect 
buildings & carry out works, partly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the sites “‘ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands which were not 
within 1855 Act, s. 2; the Order then, in 
consideration of the agreement, vested the 
lands in the Government of New South Wales. 
In 1923 the Minister administering the 
Crown Lands Consolidation Act, 1913 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island :— 
Heid; the recital in the Order in Council 
of 1899 did not preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, & the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, that resp. 
State was entitled to possession of Garden 
Island, being varied to a declaration, in the 
words of Crown Lands Consolidation Act, 1913, 
s. 25, that by virtue of the revocation the 
island had become Crown lands within that 
Act, & liable to be dealt with in accordance 
therewith.— AUSTRALIA COMMONWEALTH v. 
New SoutH WALES STATE, [1929] A. C. 481; 
98 L.J.P.C. 81; 140 L. T. 537; 45 T. LR. 
216, P. C. 





rep ant to an imporial Act, effect 
will be given to its enactments in so 
far as they se LY THE RAREWELL 
(1881), 7 Q. L. R. 380.—CAN. 


_ 59 v. Transfer of schools—By Educa- 
tion Act (Northern Ireland), 1923 (c. 21) 
— Whether repugnant to Government of 
Ireland Act, 1920 ic: 67). }—Education 
Act. (Nortnern lreland), 1923 (c. 21), 
which relates to the transfer of achools, 
is not void under Govt. of Ireland Act, 

20, o. 867, 8 5.—LONDONDERRY 
CouNTY Counc vw M'GLapE, [1929] 


Act of the 
in part N.I. 47 


Cases 60-—988a. 


60. 


After this case add :—~ 
.j—See, now, Statute of Westminster, 
1931 (c. 4), s. 2. 








66. After this case add :— 
.J—See, now, Statute of Westminster, 
1931 (c. 4), 8. 3. 
68. Add. Annotation :—As to (1) Refd. 


90. 


90a. 


91a. 


The 
Fagernes, [1927] P. 311. 


Add. Annotations :—Consd. Toronto Hlectric 
Comrs. v. Snider, [1925] A. C. 396; Croft v. 
Dunphy, (19382), 48 T. L. R. 652. 


Principle of construction of British North 
America Act, 1867 (c. 3).]|—EDwarpbs v. A.-G. 
FOR CANADA, No. 52c, ante. 

Enactment preventing King in Council from 
granting leave to appeal—Criminal case. ]— 
Sect. 1025 of the Criminal Code of Canada, if 
& so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law & procedure, under British 
North America Act, 1867 (c. 3), s. 91, is 
confined to action to be taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) & 1844 (c. 69), & 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), 8.2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a crimina) case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice bas been done. 

Appit. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
R. 8S. Can., 1906 (c. 152). For cach offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 


ENGLISH AND Emprre Dicsst SUPPLEMENT. 


with the appeals:—Held: (1) each appeal 
was in a ‘criminal case” to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal ; 
(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter.— 

ADAN v. R., [1926] A. C. 482; 05 L. J.P. C. 
114; 134 L. T. 706; 42 T. L. R. 356; 28 
Cox, C. C. 167, P. C. 


Annotation :—As to (3) Folld. Chung Chuck v. R., [1930] 
A. ©. 244. 


94. 
96. 


97. 


98. 


Add. Annotation :—Refd. Croft v. Dunphy 
(1932), 48 T. L. R. 652. 

Add. Annotations :—Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. C. 384; Re Aeronautics in Canada (Regu- 
lation & Control of), [1932] A. C. 54. 

Add. Annotations :—Apld. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 3828. 
Distd. Toronto Electric Comrs. v. Snider, 
[1925] A. O. 396; Proprietary Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A. C. 310. 
For the paragraph in the original vclume 
substitute the following paragraph :— 


Bona vacantia—Right of Crown in right of 


province.|— Bona vacantia are “ royalties ’’ 
within British North America Act, 1867 
(c. 3), s. 109, & accordingly belong to the 
rovince in which they are situate or arise, 
not to the Dominion. The word “ royal- 
ties’ is used in the sect. as the equivalent 
of jura regalia. Its meaning is not limited 
by its association with the words ‘‘ lands, 
mines, minerals.”-—-R. v. A.-G. OF BRITISH 
CoLumMBIA, [1924] A. C. 213; 93 L. J. P. C. 
76; 130 L. T. 281; 40 T. L. Rf. 13; 68 
Sol. Jo. 138, P. C. 


Annotation :-—Consd. Toronto (City) Corpn. vr. h., 
A. C. 98, 


98a. rnnaag 





-]—(1) Land in Alberta granted 
by the Crown either before or after Sept. 1, 
1205, when Alberta Act, 1905 (c. 8 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of ‘‘ royaltics”’ in Alberta 
Act, s. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (a). 


en. Recilal in preamble to private Act 
—hffert of. \—A recital in the preamble 
to a special private Act enacted by the 
Parliament of Canada is not such a 
declaration as that contemplated by 
B.ON. A. Act, 1867, 8. 92 (LO) (c), in 
order to bring the subject-matter of 
the legislation within the jurisdiction 
of Patliament.—HEWSON v. ONTARIO 
owes Co. (1905), 36 8. GC. BR. 696.— 


sp. Incidental subjects included.J— 
BENNETT v. QUEBEC PITARMACEUTICAL 
ASSOON. (1881), 1 D. OC. A. 336: 2 
Cart. 250.—CAN. 


98 i. Bona vacantia—Right of Crown 
in right of Dominion—Saskatchewan.] 
-—-In 1916, H. domiciled in the pro- 
vince of 8. died, leaving no heirs or 
other persons legally entitled to his 
estate. Both the Dominion & the 
province claimed the estate as bona 
vacantia by right of escheat :—Zeld: 
as the province of 8S. was not at the 
date of its establishment owner of the 
lands, nor had any vested rights in 
any duties or revenues in respect to 
the lands from which the province was 
carved, differing In this respect from 
the original provinces of nfedera- 
tion, B. N. A. Act, sa. 102, 109 did not 
appt » notwithstanding Saskatchewan 
Act, s. 3, & in any ovent, these sects. 
did not purport to transfer any “ pro- 


26 


Peey ” or rights to the provinces.— 
2. v. WESTERN Trost Co., A.-G. 


OF PROVINCK OF SASKATCHEWAN & 


SHULZE (1921), 21 Exch. C. R. 13 
59 D. L. e 597.—CAN. 

sr. ‘* Royalties’? — British North 
America Act, 1867, s. 109—Conatruc- 


tion. }—‘* Royalties ”? in this sect. docs 
not embrace al) kinds of royalties, but 
is Umited in its meaning by the text to 
such as are connected with lands, 
mines & minerals ; such as (inter alia) 
the right to bona vacantia & of eacheat 
arising by reason of a failure of heirs. 
—R. v. ESTERN TRUST Co., A.-G. 
OF PROVINCE OF SASKATCHEWAN & 
SHULZE (1921), 21 Exch. C. R.1; 59 
D. L. R. 597,—CAN. 


Annotation :—As 


otherwise, either expressly or by reasonable 
implication- . 
(5) Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ultra vires so far as it purported 
to affect real property.—A.-G. fFoR ALBERTA 
”, A.-G. FOR CANADA. [1928] A, 0. 475; 97 
eg A 106; 189 L. T. 682; 447. L. R. 


(1) Consd. Re Natural Resources 


to 
(Saskatchewan), [1932] A. C. 28 


99. 


101. 


102. 


105. 


106. 


108. 


108a. 


Add. Annotation :—As to (2) Refd. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
46 T.L. R. 1. 

Add. Annotations :—-Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328. 


Add. Annotations :—-Refd. A.-G. for Canada ». 
A.-G. for British Columbia (1929), 46 
T. L. R. 1; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. R. 238. 


Add. Annotations :—Apld. A.-G. for Ontario 
v. Reciprocal Insurers, (1924] A. C. 3828. 
Consd. Re Insurance Act of Canada, [1932] 
A. C. 41. Refd. Toronto Electric Comrs. v. 
Snider, [1925] A. C. 396. 


Add. Annotations :—-Consd. Toronto Electric 
Jomrs. v. Snider, [1925] A. C. 396; Re Aero- 
nautics in Canada (Regulation & Control of), 
{1932] A. C. 54. Refd. A.-G. for Ontario v. 
Reciprocal Insurers, [1924] A. C. 328; A.-G. 
for Manitoba v. A.-G. for Canada, [1929] 
A. C. 260; A.-G. for Canada v. A.-G. for 
British Columbia (1929), 46 T. L. R. 1. 

Add. Citations :—93 L. J. P. C. 101; 180 
L. T. 101. 

Add. Annotations :—Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Consd. 
Re Aeronautics in Canada (Regulation & 
Control of), [1932] A. C. 54. 


Question of substance, not of 
form.|—-(1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal] is found, in aspects & for 
purposes exclusively within the provincial 
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authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917. of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. :—Held: (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect. was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative ssp ae of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration.—A.-G. FOR ONTARIO v. RECIPROCAL 
INSURERS, [1924] A. C. 328; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; sub nom. A.-G. FoR ONTARIO 
v. REcIPROCAL INSURERS, CRAIGON v. R., 
OTrs v. R., 93 L. J. P.C. 187; 40 T. L. R. 
273, P. C. 


sphere, to deal with matters committed to 4 
the provinces, it cannot be upheld as valid. 
Reciprocal Insurance Act 1922, of Ontario, 


PART Il. SECT. 3, SUB-SECT, 4.— 
A. (b) 


h i, ——~.]—R. v. HANEL, R. «. YELLE 
whee (1925), 45 Can. Crim. Cas. 381. 





hii. .—Provincial legislation 
repugnant to B. N. A. Act, 1867, s. 93 
(2), is ** absolutely void & inoperative,” 


& is not appealable under sub-soct. 3 to. 


the Governor in Counctl.—Hiracu »v. 
MONTREAL PROTESTANT BOARD SCHOOL 
Comra., (1926) 2 PD. L. R. 8; [1926] 
S.C. R. 246: rarying, 31 BR. de J, 4403 
on appeal, [1928] A.C. 200, P. C.—CAN, 


h ili, ——.F-Any poe egis- 
lation repugnant to B. N. A. Act, 
1867, 8. 93 (1), is to the extent of such 
repugnancy absolttely void & in- 
operative.——TINY SEPARATE Scnoon 

SE a v. R. (1926), 69 O. L. R. 96. 


h iv, ——.}—Held : there is a con- 
flict between BEnCY. Act, 1927 (c. 11), 
8. 64 & Fraudulent Preferences Act, 
Rk. 8. B. O., 1924 (c. 97), 8. 3 (2); & 


{1932] A. C. 41. 


the Dominion enactment provails,— 
CANADIAN CREDIT MEN’s’9 TRUST 
ASSOCIATION, LTD. v. HOFFAR, LTD., 
(1929) 2D. L. 2.73; 1 W. W. R. 557 ; 
40 B. C. R. 4543 10 C. B. R. 369.— 
CAN. 

k. For ‘‘k. ——.]-—” substitute 
101 ii. —— ——.]—”’ 

101 iii. .}—Where both the 
Dominion Parliament & a provincial 
legislature have legislated on the same 
subject & with the same object, & the 
legislation is within the powers of the 
Dominion Parliament, the provincial 
legislation is inoperative.—R. v. 
SHENDAN, [1924] 3 D. L. R. 339; 3 
ve R. 617; 34 B. C. R. 161.— 

AN. 


106 i. ——— Power to repeallocal Act.J— 
ne v. HARE (1877), 3 R. & O. 4.—- 








st. Creation of new province — 
Restriction of legislative powers.}—In 
exercising the ping f to establish 
new provinces given to it Dy B. N. A. 
Act, 1871, the Dominion Parliament 
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C. 396 


Canada, [1928] A. 


nnotations -—~As to (1) Folld. Toronto Electric Comrs. »v. 
Snider, [1925] A. { 


; Re Insurance Act of Canada, 
bree A.-G. for Alberta v. A.-G. for 
ee Weir 


had power to cnact Alberta Acf, 8. 17 
with ils protective provisions restricting 
full legislative power as to education, 
notwithstanding that. those provisions 
are & modification of B.N.A. Act, 1867, 
s. 93.—R. (BROOKS) v. ULMER, [1923] 
1D. L. R. 304; 1 W. W. 1; 38 
Can. Crim. Cas. 207; 19 Alta. L. R. 
12.—-CAN. 

sv. Legislation inconsistent with pro- 
vincial rights—Powecrs conferred on 
Board of Commerce.)—The Dominion 
Parliament cannot confer on the Board 
of Commerce jurisdiction that would 
restrict the liberty of the inhabitants 
of a province.—A.-G. FOR ONTARIO 0. 
CANADIAN WHOLESALE GROCERS 
Assocn., [1923] 2 Db. L. R. 617: 39 
Can. Crim. Cas. 272.—CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) di. 

DupMAN (1876), 2 R. & C. 193 2 

Cart. 412.—CAN. 


431) ii. ———.}-PEEK v. 


m (p. 


Cases 115—121a. 


115. 
116. 


117. 


117a. 


v. A.-G. for Canada, [1929] A. ©. 260. 


Add. Annotations :—-Consd. A.-G. for Quebec 
v. A.-G. for Canada (1932), 48 T. L. BR. 235. 
Refd. A.-G. for Quebec v. Nipissing Central 
Ry. & A.-G. for Canada, [1926] A. C. 715. 


Add. Annotations :—Apld. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260. Consd. 
fie Insurance Act of Canada, [1932] A. C, 41. 
Distd. Lymburn v. Mayland (1932), 48 
T. L. R. 281. Refd. A.-G. for Ontario »v. 
Reciprocal Insurers, [1924] A. C. 828; 
Toronto Electric Comrs. v. Snider, [1925] 
A. C. 896; Proprietary Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A. C. 310. 


: ———-.]—Sale of Shares Act, 1924, & 
Municipal] & Public Utility Board Act, 1926, 
both of Manitoba, are ultra vires under 
British North America Act, 1867 (c. 8), 8. 92, 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Province without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the status 
& capacity conferred on the cos. by Dominion 
legislation intra vires under British North 
America Act, 1867 (c. 8), 8s. 91.—A.-G. FOR 
MANITOBA v. A.-G. FOR CANADA, [1929] A. C. 
260; 98 L. J. P. C. 65; 140 L. T. 386; 45 
T. L. R. 146, P. CO. 








a on :—Distd. Lymburn v. Mayland (1932), 48 T. L. R. 


119. 


1198a. 


SHIELDS (1881), 6 A. R. 639; 3 Cart. 
206.—CAN. 


BANK OF CANADA tv. LARUE, [1928] 


Add. Annotations :—As to (1) Refd. Montreal 
Corpn. v. Montreal Harbour Comrs., Tetreault 
v. Montreal Harbour Comrs., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
98; A.-G for Quebec v. Nipissing Central Ry. 
& <A.-G. for Canada, [1926] A. C. 715. 
Generully, Refd. Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 
-|—(1) Fisheries Act, 1914, 
ss. 7a, 18, requiring persons who operate for 
commercial purposes a fish cannery, & in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
from the Canadian Minister of Fisheries are 
awlira vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
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for British Columbia under sect. 45 of the 
same Act do not give the Minister a discretion 
to refuse an application by a properly qualified 
rson for such a fishing licence as is required 
y those regulations.—A.-G. FoR OANADA v. 
A.-G. FoR BritisH CoLumsBia, [1930] A. C.. 
111; 99 L. J. P. O. 20; 142 L. T. 78; 46 
T. L. R. 1, P. C. 


Annotations :-—Generally, Consd. Aeronautics Canada 
(Regulation & Control of), {19$82] A. C. 54; A.-G. for 
Quebec v. A.-G. for Canda (1932), 48 T. L. R. 238. 

120. Add. Annotation: —Refd. The Fagernes, 

[1927] P. 311. 


121. Add. Annotation :—Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 

121a. ——~- ——— Safeguarding navigation of river 
obstructed by bridge included.] — British 
North America Act, 1867 (c. 3), 8. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges. one of them authorised by 
dominion statute, which fell within the 
exception :—Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt. of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.—-A.-G. FOR NEW BRUNSWICK v. 
CANADIAN Pacuric Ry. Co., A.-G. FOR 


DOMINION Express Oo. & A.-G. FOR abet Sb Bere to the effect 
ALBERTA PROVINCE (1921), 62 D. L. KR 1a 


hat no one shall ish by means other 


o (p. 431) i, —— Bankruptey Act, 62; 628.C. R.424; [1921])83W.W.k. than by angling & trolling except 
1920 a 34), 8 11 (1) (10 ZJnira vires.| 719; affg. 58 D. L. TR. 51: 34 Can. under license from a duly authorised 
—BELANGER, ETC. vo. Rovat Bang or Crim. Cas, 258; 16 Alta. L. R. 113.— officer of the Provincial Govt. was not 
CANADA, [1926] 2D. L. R. 929; [1926] CAN. open to objection on the principle that 
8. C. R. 218; affd. sub nom. Roya. 115 iii. ——- By 45 Vict. c. 119— Parliament has no power to divest the 


UEBEC TIMBER Co. Dominion in favour of the Province 


‘ Valid. }— Re 
A. ©. 187; 139 L. T. 562, P. O.—CAN. (1883), Cout. 13 CAN. of a legislative power conferred _on it 


sw. 
iquidation of-—Ulira vires.}—MOCLAN- «& manner.}—The regulation of the 
aoan v. Ansth eg i eee ae ee of fishing acre Cee oe cto: of r (p. 432) iv 

OCIETY ; - CG J. : close Seasons aro Ww n the exclusive ies oe te . 
; legislative jurisdiction of the Dominion ‘ishertes Protection Act, a. 10 {c)— 


8z. C ht.J—SMILES v. BELFORD 
(1877), LA. i 6; 1 Cart. 576,—CAN. F (p. 432) 1, —— 
sb. Hducation.J—HHeld-: Alberta Act 


to Canada Temperance Act, prohibiting 
the importation of intoxleating liquor 
into thore provinces where its sale for r (p. 432) fii, -——- -———. 
beverage purposes is forbidden by pro- 
vincial law, is infra vires the Dominion 


Building societics—In Quebec— a (p. 432) i. 


inland 








13 W. 
65.—C 


e 








jJ—Part IV. added Co., Lro. (B 0.) (19271 4 D a were 
ef Fa ‘is d e e e eds ry . P4 
biting [192 W.R.2153 49 Can. Crim: 


) A regula- 
tion made by Orderin Counci] pursuant 0. L. R. 
to the power given by Dominion —o(p. 433). For ‘“o” substitute 


° * b the B. N. A. Act.—-SERO Vv. GaULT 
Regulation of time (921), 50 0. L. R. 27; 64 D. L. BR 


-—CAN., 
- Customs dé 





: Parliament. Sect. 29 of Fisheries Act, ra vires.}—R. v. AUXILIARY Fisnina 
prod Cheese, factories Act to prevent 1.8. C., 1927, ia intra. viree.—It. v. Scuoonen Natalie 8., [1932] Ex. 
(1892), 23 O. R. 46.—CAN TOMASSON, [1932] 2 W. W. R.176.— ©. R. 155. . 

: ‘ CAN. h (p. 432) i. ——— Guarding of croass- 


ings.j—Re CANADIAN Paoctrio Hy. Co. 
as to & BA da or YORK 


Vand} Ba ves v, &_ COUNTY 
Kaizer (1894), 26 N. 8. R. 280.—CAN. (1896), 27 O. R. 559.—C 


(D., 1905, c. 3), s. 17, was within the r (p. 432) ft. ——,}—The pro- y i. —— Dominion Insurance Act, 
powers of the Dominion Parliament. visions of Fisherfes Act, 1914 (0. 8) att Oice Re ee ene, 
D. L. it. 903; (1927) 8. 0, BR. 364.— (DOM). 8. 714, 18, for the Hoonsing &  ragins, [1926] 2 D. L. R. 204; 58 
CAN, TH. G. BOMMRTILin” Oineene Oi ls Re 404.--OAN, 

114 iv. of—R. 8. C. 


ed. Interest-—Amount P 
BRADBURN vt. EDINBURGH LIFE Agss0R- 
ANCE Co. eee: 33 ©. L. T. 199; 5 

65 P4 2 0. Ww. R. 253.—CAN. 


Parliament.—GoLp Segal, LTp. v. Wisheries Act, s. 46, & adopted from a 


28 


122. 


122a. 


CANADA INTERVENING (1925), 94 L. J. P. O. 
142; 138 L. T. 486, P. ©. 


Add. Annotation :—Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada 
{1926} A. C. 715. 


Expropriation of provincial Crown 
lands.)—-Railway Act, 1919 (c. 68), 8. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).—A.-G. For 
QUEBEC v. NIPISSING CENTRAL Ry. Co. & 
A.-G. FoR CANADA, [1926] A. ©. 715; 95 
L. J. P. C, 221; 13851. 7.520; 42 T. L. R. 
591, P. O. 





Annotation :-—Distd. A.-G. for Quebec v. A.-G. for Canada 


(19 


124. 


125. 


125a. 


126. 


128a. 


32),48 T. L. R. 238. 


Add. Annotations :—Refd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 
mission; Toronto ‘Transportation Com- 
mission v. Canadian National Railways, 
[1930] A. C. 686. 


Add. Annotations :—Refd. Re Aeronautics in 
Canada (Regulation & Control of), [1932] 
A. C. 54; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. LL. R. 235. 


Regulation of running rights.]|—-Applts. 
owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Janadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it :—Held: the Railway Board 
had power to grant the application, since 
aupplts.’ line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), 8. 92 (10) (a).— 
LuscaR COLLIERIES v. MCDONALD, [1927] 
A. C. 925; 97 L. J. P.O. 213 137 L. T. 779; 
43 T. L. R. 801, P. C. 
Add, Annotation :-—~Refd. Croft v. Dunphy 
(1932), 48 T. L. T. 652. 

Question of substance, not of form.]— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 





128b. -———- Insurance Act, 1927, ss. 11, 12, 65, 66 


128b fi. ——— Im 
customs dut 


gs. 19, 
arli 


Parliament.—A.-G. oF 
Foster (1892), 81 N. B. R. 153.——CAN. 


sf, 
1917 


R. v. STUART, [1925] 1 D. L. R. 12; 


[1924 


—Validity.}—By sect. 11 of the Insurance 
Act of Canada, R. 8S. C., 1927, c. 101, a 
licence was made necessary from the Minister 
of Canada for any Canadian co. or any alien 
Lo carry on insurance business within Canada, 
&, by sect. 12, a licence was also required for 
any British co. or subject not resident in 
Canada who immigrated into Canada to 


of additional 

tes.J—Held : 53 Vict. oc. 20, 

was not ultra vires the Dominion Exch. C. R. 131. 
CANADA % 


Migratory Birds Protection Act 
(ce. 18) —- How far intra vires.] 


13 W. W. R. 648,—OAN. 


3. 
—Intra vires.)——~ R. 
—O 


sk. Judges <Acl, 
138), es. 33-35.}—-In so far as the 4 
above sects. attempt to disq 
 rersbr a judge of the King’s Bench 
ting as an arbitrator in matters 


m ac 
lying wholly within provinoial control, -—OAN. 
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carry on insurance business, & sects. 65 & 66 
imposed penalties for insuring without such 
licences. The Special War Revenue Act, 
Rk. S. C., 1927, c. 179, imposed taxation on 
ersons who insured with insurers so pro- 
vibited. British & foreign insurers obtained 
licences under the Quebec Insurance Act, 
& the Govt. of Canada required them to take 
out licences under sects. 11 & 12, & attempted 
to recover taxes from persons who had 
insured with them under the Special War 
Revenue Act. The Lieutenant-Governor of 
Quebec referred to the ct. the questions: 
‘‘(1) Is a foreign or British insurer who 
holds a licence under the Quebec Insurance 
Act to carry on business within the Province 
obliged to observe & subject to sects. 11, 12, 
65, 66 of the Insurance Act of Canada, or are 
those sections unconstitutional as regards 
such insurer? (2) Are sects. 16, 20 & 21 of 
the Special War Revenue Act within the 
legislative competence of the Parliament of 
Canada? Would there be any difference 
between the case of an insurer who has 
obtained or is bound to obtain under the 
Provincial law a licence to carry on business 
in the Province and any other case ? ”’ :— 
Held: the answers must be to the first part 
of question 1, “‘ No”; & to the second part, 
“Yes’’?; to the second question in both 
branches, ‘‘ No.’”? The conduct of insurance 
had been declared to be exclusively subject to 
Provincial law, & the Insurance Act of Canada, 
1927, was not properly framed alien Icgisla- 
tion within sect. 91 of the British North 
America Act, 1867 (c. 3), & therefore was not 
within the legislative powers of the Dominion, 
neither was that Act.properly framed law 
as to immigration within the meaning of 
sect. 95 of the Act of 1867. The taxation 
imposed by the Special War Revenue Act 
was void in that the tax was linked up with 
& Dominion licence which had already by 
this decision been held illegal.—Re INsuR- 
ANCE ACT OF CANADA, [1932] A. C. 41; sub 
nom. A.-G. OF QUEBEC v. A.-G. OF CANADA, 
BELDING CortTIcELLI, Lrp., A.-G. OF CANADA 
» A.-G. OF QUEBEC (BELDING CORTICELLI, 
Lrp., A.-G. oF BRITISH CoLUMBIA & A.-G. 
OF ONTARIO, INTERVENERS) (1931), 101 
L. J. P. C. 26; 146 L. T. 28; 48 T. L. R. 
733; 76 Sol. Jo. 10, P. C. 


128c. Power to impose customs duty—Alcoholic 


liquor imported by province.}—Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt. of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), 8. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “‘ property ”’ of a province from 
taxation.—A.-G. oF BRITISH COLUMBIA v. 
A.-G. oF Oanana, [1924] A. C. 222; 1380 
- = 267; 40 T. L. R. 4; 68 Sol. Jo. 58, 


Soldier Settlement Act, 98.38, 34 they are ulira vires.—WINNIPEG CORPN. 
5 Sone {1923} . 318 ; 


v. Cross (Man.), [1926] 4 D. L. 

[1926] 2 . e R. 868.—CAN. 

sl. Live-stock & Live-stock Products 
1923, & regulations made there- 
-—-R. iv. 

548; 46 
R. 453. 


ualify or wu How far ultra vir 
Cotyuins, (1926) 4 D. L. R. 
Can. Crim. Cas. 282; 59 0. L. 


Cases 128d—180b. 
128d. 





territorial 


ENGLISH AND EMPIRE 


What is—Export tax.]— A.-G. FOR 
Bririso CoLuMBIA v. McDonaLp MURPHY 
LUMBER Co., Lrp., No. 135e, post. 


128e. Customs legislation—Extension of extra- 
limit—Validity.}—British North 
America Act, 1867 (c. 3), did not in terms ' 
impose any restriction on the Parliament of 
the Dominion of Canada with regard to 
enacting customs legislation designed to 
extend the extra-territorial limit. 
in view of the history of the Imperial legisla- 
tion in that respect, where plenary powers to 
pass customs legislation have been conferred 
on the Dominion Parliament, there is no 
justification for inferring such a restriction, 


eee eee 





Further, 


179a, post. 





DIGEst SUPPLEMENT. 


such extra-territorial limit to I2 marine 
miles from the Canadian coast in the case of 
vessels registered in Canada was competently 
enacted before the 
Westminster, 1931, 
of a Dominion now has in terms express & 
full power to make laws having extra- 
territorial operation.—CROFT »v. 
(1932), 48 T. L. R. 652, P. C. 


assing of the Statute of 
y which the Parliament 


DUNPHY 


-}—See, now, Statute of West- 


minster, 1931 (c. 4), s. 3. 

180a. *‘ Peace, order & good government of 
Canada *’——Whether trade disputes included. ] 
.—Torontro ELEctric Comrs. v. SNIDER, No. 


& accordingly a Dominion statute extending 180b. Taxation—Income tax.]—-(1) The FParlia- 


129 i. FPilotage.J)—f. ». 
(1873), N. B. Dig. 138.—CAN., 


Code, 1892, ss. 865 & 866, were intra vires 
the Dominion Parliament.—FLICK 0. 


o (p. 434) i. -}—Tf an act pro- 
hibited by the Dominion Parliament 
ig one that may be considered a criminal 
matter, its prohibition & the subject. of 
evidence establishing such act are within 
the powers of Parliament, even though 
the act is one that relates to property & 
civil rights.—R. v. POULIN os Bed eee J 


PETERS 





1D. L. RR. 618; [1925] 1 . Rk. 
16; 43 Can. Crim. Cas. 242.—CAN. 
o (p. 434) fi. .+~—-Criminal Code, 





8. 734 :—Held : intra vires.—DOWSETT 
oe. Epmunps (Alta.), (1926) 4D. L. R. 
796; [1926] 3 W. W. R,. 447: 46 Can. 
Crim. Cas. 330.— CAN, 

-J}—Sect. 734 of 


o (p. 434) ili. 
the Canadian Criminal Code, so far as 
it purports to prohibit civil proceedings 
in respect of an assault after the dis- 
charge of the penalty imposed in a 
celmminal prosecution under the Code, 
is ultra vires of the Parliament of 
Canada.—RIicrt v. MESSENGER, [1929] 
2D. L. R. 669; 51 Can. Crim. Cas. 


o (p. 434) iv. ———Jéaue of certificale 
releasing from all further proceedings 
etvil or criminal.}—Held: 32 & 33 
Vict. c. 20, 8. 45. Ia not ultra virea.— 
WILSON v. CODYRE (1866), 26 N. B. R. 
516.—CAN. 


qa (p. 434) i, —— ——.}+—O’ BRIEN v. 
ROYAL GEORGE Co., LTp., [1921] 1 
W.W.R. 559; 57D. L. R. 301; 16 Alta. 
L.JR. 373; 35 Can. Crim. Cas. 22.—CAN. 

q (p. 434) ii. —_—.}— Legisla- 
tion of a prohibitive character passed 
for the purpose of compelling observ- 
ance of the Lord’s Day falls within 
B. N. A. Act, s. 91 (27), which confers 
on the Dominion Parliament exclusive 
jurisdiction to legislate with respect to 
criininal law. — CLARKE ©. WaAWKEN 
RURAL MUNICIPALITY, [1930] 2 D. 1. R. 
596; 1 W. W. RR. 319; 53 Can. C. C. 
366; sub nom. Exc pp. CLARKE, 24 
S. L. R, 327.—CAN., 

Canada Grain 


a(p. 434) i. 
Act, 1919, 8. 95 (7)}-~—Whether ancillary 
to ur necessary for operation of Domi: 
nion law.}—-The above Act is not in the 
nature of an ancillary provision which, 
whilst encroaching upon matters 
assigned to the provincia] legislatures, 
is required to prevent a scheme of a 
Dominion law being defeated; nor is 
it a case where, in order to opcrate a 
validly enacted law, procedure must 
be adopted to make effective that law 
even though it invades the legislative 
fields of the provinces in respect of 
POP OrUy. Hs civil pega © vt. 
TERMINAL ELtvaTor Co., 
[1925] S. C. R. 434.—CAN. ; 

s (p. 434) ii, —— .}—The pro- 
visions of the above Act, pouuieiie a 
posse grain-dealer to take out a 
icence thereunder, & prescribing the 
form of contract to used on the 
purchase of grain, are ultra vires.— 














TRIMBLE v. CAPLING, [1927] 1 D. L. R. 
717; [1927] 1 W. W. R. 188; 22 Alta. 
L. R. 536.—CAN. 


s (p. 434) ili. War legislation 
—Establishment of Canada Wheat 
Board.|\—Held: the legislation & 
Orders in Council establishing the 
Board wero intra vires the Dominion 
Parliament as being cither (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade & commerco.—aA.-G. FOR 
CANADA v. ALEXANDER BROWN MILL- 
ING & ELEVATOR Co., (1923) 4D. L. Tf. 
443: 63 0. L. R. 298.—CAN. 

dd t. Courlte—Power io establish— 
Maritime court—Juriadiction limited to 
Ontario—Valid.J—THE PICTON (1879), 
4 8. C. Re. 648 ; ] Cart. 557.—CAN. 


dd ii. Power to extend juris- 
diclion—Court created by Imperial 











Act—-Valid.J—-A.-G. OF CANADA t, 
FLINT (1884), 16 S. C. R. 707; 
Cart. 288.—CAN. 

dd iii, —— )—Held: tho 
Domiuion Parliament bad power to 


confer jurisdiction on a ct. to try 
offences aguinst Inland Revenue Act, 
R. 8. C. c. 34.—R. v. KENNEDY (1902), 
35 N.S. R. 266.—CAN. 

sp. Appeal to Supreme Court of 
Canada-—42 Vict. c. 39, 8. 6—UlUra 
vires.}—GRAND TRUNK Ry. Co. v. 
CREDIT VALLEY Ry. Co. (1875-1908), 
1 Cout. Dig. 282.—CAN. 

st. Jury—Selection of jurors—In 
criminal cases.)}—R. v. O’ROURKE 
(1882), 32 C. P. 388.—CAN. 

saw. Opium & Narcotic Drug Act.}— 
The Opium & Narcotic Drug Act, 1923, 
now R. 8S. C. 1927, c. 144, is intra vires. 
—it. v. GoRDON, [1928] 2 D. lL. FR. 
315; [1928] 1 W. W. li. 678; 49 Can. 
Crim. Cas. 272.—CAN. 


8X. -J—h. v. WAKABAYASRAI, R. 
v. LORE Yip, [1928] 3 D. L. R. 226; 
[1928] 1 W. W. R. 487: 49 Can. Crim. 

sy. Agriculture—Live Stock Pedigree 
Act.}—* Agriculture *’ within EB. N. A. 
Act, s. 95, is not restricted to the 
cultivation of the fields. The purpose 
of Live Stock Pedigree Act being to 
improve the orcad of live stock on the 
farms of the Domiuion, it is intra vires 
of the Dominion under said section.— 
R. v. DAVENPORT, [1928] 2 D. L. RR. 
852; [1928] 1 W. W. Rt. 876; 50 Can, 
Crim. Cas. 40.—CAN. 

sz. Gold & Silver Marking Act 
intra vires.)}—Held: Gold & Silvor 
Marking Act, 7 & 8 Kdw. 7, c. 30, 
8. 16 (b), is infra vires of the Dominion 
Parliament.—RKR. v. LEE (1911), 18 
O. W. R. 845; O. W. N. 9333 23 
Oo. L. R. 490; 18 Can. Crim. Cas. 
480.— CAN. 

sc. Power to ohibit harbouring 

oods within territorial waters.}—The 
arliament of Canada, in Iegislating 
for the effective observance of ita 
customs law & the protection of its 
revenue, may prohibit the harbouring 
of goods within the territorial waters of 
Canada, & thus s. 217 (4) of the 
Customs Act, R. 8. C., 1927 (c. 42), is 
intra vires.—R. v. BOUTILIER, [1929] 2 
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D. L. R. 849; 51 Can. Crim. Cas. 314 ; 
60 N. S. R. 492.—CAN. 

sd. Water pawer—Powers relating to.) 
—Re Waters & WATER POWERS 
REFERENOR, [1929] 2 D. L. R. 481; 
Ss. Cc. BR. 200.—CA e 

af, Regulation—Condition as to 
wages —— Intra vires.]—OUTEN ¥. 
STEWART, GRANT v. WINNIPEG CITY, 
[1932] 3 W. W. R. 193.—CAN. 

sk. Salestazx.}—Special War Revenue 
Act, 8. 58:—Held;: intra vires.—R. v. 
MILLER Court & Co., [1930] 3 D. L. jl. 
745.—CAN. 

so. Federal District Commission Act.] 
—The Fedcral District Commission 
Act, 1927, is within the powers of the 
Parliament of Canada: & the Com- 
nussion’s bye-law forbidding the opera- 
tion upon the Commission’s driveway 
of any vehicle for the transportation 
of passengers for hire, & its bye-lawa 
providing a penalty for non-complifauce, 
& its agreement giving the Ottawa 
Electric Ry. Co. the exclusive right to 
operate sight-seeing busses for hire on 
the driveway, aro within the powers 
of the Commission.—-FR. uv. Iknp LINE, 
LTp. (1930), 54 Can. C. C. 271; 66 
O. L. RR. 53.—CAN. 

sq. Customs Act, 1927—Liability of 
vessel hovering within twelve miles to 
seizure—Inira vires.j]--CRorrv. DUN- 
Be Ge 48 t. L. R. 652, LP. C— 





BY. eC. TRENTIOLM 18. 
McCarRrTny, (1930)1 D. L. RR. 674.—CAN. 


st. Trade Unions Act, 1927.J)—Tho 
Trade Unions Act is a statute dealing 
solely with property & civil rights, & 
therefore ultra vires of the Dominion 
Parliament & quite ineffectual to confer 
any valid status on a trade union.— 
AMALUAMATED BUILDERS COUNCIL ¥. 
HERMAN, [1930] 2 D. L. R. 513 65 
QO. L. Rn. 296.—CAN. 

sv. Cimil servants—-Exclusive powers 
of salartes—Who are—Not harbour 
commissioners.J— Re HAMILTON HAR- 
nour Comre., [1930] 2 D. L. RR. 509; 
65 O. lL. ht. 149.— CAN. 


sw. Power to «authorise inter-pro- 
vincial endorsement of search warrants.) 
—The Dominion Parliament has power 
to authorise peace officers & others to 
act beyond the limits of the ordinary 
scope of their provincial duties & can, 
in a criminal prosecution or for the 
parore thereof, under sect. 91 of the 

ritish North America Act, decal with 
the personal property of citizens in any 
Provinec & authorise its seizure by a 
constable or peace officer acting under 
sect. 629 of the Criminal Code.—Re 
R. v. SOLLOWAY & MILLIS (1930), 54 
Can. C. CG. 214; 65 O. L. R. 677.—CAN. 


sb. Soldier Settlement Act—Security 
to Board — fPriorities.|}—Those pro- 
visions of the ‘“ Soldier Sottlement 
Act,” 1919, purporting to provide 
security to the Board without registra- 
tion of said security and in priority to 
other bond fide creditors whose security 
has becn registered are intra vires of the 
owers of the Parliament of Canada.— 

; Seen: [1930] Ex. C. R. 222. 


ment of Canada had power under British 
North America Act, 1867 (c, 3), 8. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

_ (2) A minister of the Govt. of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province.—CAROoN v. R., 
{1924} A.C. 999; 94L.3.P.0.9; 1382 L. T. 
218; 40 T. L. R. 874, P. C. 


180c. —-—- Salary of provincial official—Whgther 


liable.}—CARON v. R., No. 180b, ante. 


180d. Navigation of river—Formerly considered as 


in provincial control—Ashburton Treaty.J— 
A.-G. FoR NEw BRUNSWICK v. CANADIAN 
Pactgic Ry. Co., A.-G. FoR CANADA INTER- 
VENING, No. 121a, ante. 


130e. Criminal Code, s. 10386 (1)—Disposal of 


fines—Intra vires.]—Assuming, without de- 
ciding, that the term “ royalties ’’ in British 
North America Act, 1867 (c. 3), gs. 109, 
includes fines imposed for infractions of the 
criminal law, any right conferred by sect. 109 
on the Province of Ontario to claim fines as 
‘royalties ’’ extends only to such fines as 
have not been otherwise appropriated by com- 
petent authority, & the Parliament of Canada, 
having by sect. 91, head 27, exclusive 
authority as to the criminal law, is competent 
to direct that fines shall be otherwise appro- 
priated, & in what manner. Parliament 
therefore had power to enact the proviso to 
sect. 1036 (1) of the Criminal Code of Canada 
directing that in the Province of Ountario 
fines are to be paid over to a municipal or 
local authority bearing, in whole or in part, 
the expense of administering the law under 
which the fine was imposed.—ToRoNrTo (CITY) 
Corpn. v. R., [19382] A. C. 98; 101 L. J. P. C. 
33; 146 L. T. 74; 48 T. L. R. 69, P. C. 


130f. Combines Investigation Act, 1927-—-Validity.]} 


—-Combines Investigation Act, R. S. Can., 
1927 (c. 26), by sect. 36 makes it an indictable 
offence, punishable by fine or imprisonment, 
to be a party to the formation or operation 
of a “‘ combine ” as defined by sect. 2, that is, 
shortly stated, a combine which is to the 
detriment of the public & restrains or 
injures trade or commerce. Inquiries 
whether a combine exists are to be con- 
ducted by appointed officials, who are given 
powers to examine books, demand returns, 
& summon witnesses. By sects. 29 & 30, 
customs duties may be reduced, & licences 
revoked, where the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, I. S. Can., 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by fine or imprisonment, to conspire, 
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(sect. 92, head 18), or if it affected, which it 
did not, the administration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
constitutional authority. It was unnecessary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regula- 
tion of trade & commerce); but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 
~——PROPRIETARY ARTICLES TRADE ASSOCN. 
v. A.-G. FOR CANADA, [1931] A. C. 310; 100 
L. J. P. C. 84; 144 1.7. 577; 47 7T. L. RB. 
250, P. C,. 


180g. Aviation—Exclusive power of Dominion 


Legisiature.}—The whole field of legislation 
in relation to aerial navigation in Canada 
belongs to the Dominion, 

Having ro to (a) sect. 1382 of the 
British North America Act, 1867 (c. 3), 
which gives to the Parliament & Govt. of 
Canada all powers necessary or proper for 
performing the obligations .of Canada, or of 
any Province thereof, under treaties between 
the British Empire & foreign countries, 
(6) the fact that an international Convention 
of 1919, a treaty under sect. 132, covered 
almost every conceivable matter relating to 
aerial navigation, & (c) the further powers 
of the Parliament of Canada under sect. 91, 
heads 2 (trade & commerce), 5 (postal 
services) & 7 (military & naval services), 
substantially the whole field of legislation in 
regard to the subject belongs to the Dominion. 
Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so 
vested in the Provinces, & necessarily belongs 
to the Parliament of Canada under its 
authority to make laws for the peace, order 
and good government of Canada. Further, 
the subject of acrial navigation, & the ful- 
filment of Canadian obligations under sect. 
132, are matters of national interest & 
importance; aerial navigation is a class of 
subject which has attained such dimensions 
as to affect the body politic of the Dominion. 
Consequently, the Dominion powers under 
sect. 132 in relation to the obligations under 
the Convention were exclusive powers, & the 
Parliament of Canada had authority to enact 
the Aeronautics Act, R. S. C., 1927 (c. 3), 
s. 4, & the Air Regulations, 1920, respecting 
the licensing of pilots, navigators, etc., & 
the regulation & licensing of all aircraft, 
aerodromes & ajr stations.— Re AERONAUTICS 
IN CANADA (REGULATION & CONTROL OF), 
[1932] A. C. 64, P. C.; sub nom. A.-G. OF 
CANADA vw. A.-G. OF ONTARIO, A.-G. OF 
QUEBEC & A.-G. or Manirosa, 101 L. J. 
P. 0.1; 146 L. T. 76; 48 T. L. R. 18; 75 
Sol. Jo. 796, P. ©. 


combine, or agree unduly to linit trans- Annotations ‘5 Apia He stadio Communication in Canada, 


: se ‘ . {1932} A. C. 304. ad. A.-G. for Quebec v. A,-G. for 
portation facilities, restrain commerce, or Canada (1932), 48 T. L. R. 235. 


: ition :—Held : 
EE ater lode & the Act, excepting 180h. Special War Revenue Act, 1927, ss. 16, 20, 21 


sects. 29 & 80, were intra vires the Parliament 
of Canada under British North America Act, 
1807, 8.91, head 27 (criminal law), & sects. 29 
& 80 could be supported under sect. 91, 
heads 3 & 22. The legislation being in its 
path & substance within enumerated heads 
of sect. 91,it was not material that it affected 
property & civil rights in the Provinces 
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—Validity.]}—He INSURANCE ACT OF CANADA, 
No. 128b, ante. 


1301. Speclal War Revenue Act, 1922, s. 17— 


Validity.J—There is only one Crown, but by 
legislation assented to by the Crown revenue 
& property vested in the Dominion are 
distinguished from revenue & property vested 
in a Province. There are two separate 


Cases 130i—135a. 


statutory purses; in each the ingathering & 
expending authority is different. 

_ By sect. 17 of the (Dominion) Special War 
Revenue Act, 1915, as amended in 1922, but 
since repealed, liability to the Crown for the 
excise taxes thereby imposed was to rank 
for payment in priority to all other claims of 


whatsoever kind save administration ex- 
penses. By sect. 13857 of the R. S. Que., 


1909, all sums due to the Crown in respect of 
Provincial taxes are to constitute a privileged 
debt ranking after law costs. By sect. 16 
of the Interpretation Act (R. S. Can., 1906, 
c. 1) no provision in any Act is to affect the 
Crown unless it is expressly stated therein 
that the Crown is to be bound thereby. In 
& bkpcy. in the Province of Quebec the assets 
were insufficient to discharge both a sum due 
for tax under the Dominion statute above 
mentioned & a sum due for Provincial taxes : 
—Held: that it would have been competent 
to the Parliament of Canada under the British 
North America Act, 1867, s. 91, head 21 
(bankruptcy), or head 3 (taxation), to enact 
the statute of 1915 so as to prejudicé the 
rights of the Province, but having regard to 
sect. 16 of the Interpretation Act the statute 
had to be read as though it provided that the 
priority enacted should not operate so as to 
diminish any right of the Crown in any 
Province ; the result was that the two debts 
would run pari passu as claimed by the 
Province.—Re SiLVER Bros., Lrp., A.-G. 
FOR QUEBEC v. A.-G. FOR CANADA, [1932] 
A. C. 614; 101 L. J. P. C. 107; 146 L. T. 
556; sub nom. A.-G. FOR QUEBEC v. A.-G. 
FOR CANADA, 48 T. L. R. 238. 


130]. —-— Effect of Interpretation Act, 1906, 


Ss. 16—On priority of Crown debt.) — Re 
Sitrver Bros., Lrp., A.-G. FOR QUEBEC uv. 
A.-G. FoR CANADA, No. 130i, ande. 


180k. Radio communication—Exclusive power of 


Dominion Legislature.]-—-The Parliament of 
Canada has exclusive legislative power to 
regulate & control radio communication in 
Canada. 

Great Britain, Canada, & other Dominions 
& Colonies, having entered separately into a 
convention on the subject with foreign 


131. 
132. 


134. 
135. 


135a. 


_, Act, R.S. O., 1914 (c. 195), 


@ 
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countries, the Parliament of Oanada, under 
the general powers conferred upon it by 
sect. 91 of the British North America Act, 
1867 (c. 8), to make laws for the peace, order, 
& good government of Canada, had in relation 
to the obligations under the convention 
power similar to that which it would have had 
under sect. 132 if the convention had been a 
treaty between the British Empire as an 
entity & foreign countries. The legislative 
power of the Dominion extended to inter- 
provincial radio communication on the same 
grounds that it extended to inter-provincial 
aeronautics, & because the matter was 
within ‘telegraphs’? & ‘“ works & under- 
takings connecting the Provinces with any 
other, etc.,” subjects which sect. 92, 
head 10 (a), excepted from the authority 
of the Provincial legislatures, & sect. 91, 
head 29, brought within the Dominion 
authority.—Re Rapio COMMUNICATION IN 
Canana, A.-G. OF QUEBEC v. A.-G. OF 
CANADA, A.-G. oF ONTARIO, A.-G. OF NEW 
Brunswick, A.-G. or Manirosa, A.-G. OF 
SASKATCHEWAN, A.-G. oF ALBERTA & CANA- 
DIAN RavDIo LEAGUE, [1932] A. C. 804; 101 
L. J. P. C. 04; 146 L. T. 409; 48 T. L. R. 
235, P. C. 


Add. Annotation :—Refd. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 
Add. Annotations :—Apld. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. Refd. 
A.-G. for Canada v. A.-G. for British 
Columbia, [1930] A. C. 111. 
Add. Annotation :—Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
Add. Annotations :—-Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 5015 Erie 
Beach Co. v. A.-G. for Ontario (1929), 46 
T. L. BK. 33. 
Direct—What is.j|— A tax is not 
‘direct taxation” within British North 
America Act, 1867 (c. 3), 8. 92, head 2, unless 
in substance it is one which is demanded frora 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 
In answer to questions referred by the 
Governor-General, namely: (1) whether 





fruits & vegetubles ... being pro- 


PART II. SECT. 3, SUB-SECT. 4.— es 
A. (b) iii. 





w i, Nova Scotia Railway 
Arrangement Act—~Ulira vires.jJ—MuR- 
DocH v. Winbsor & ANNaroLis Ry. 
Co. (1877), 3 Cart. 368.—-CAN. 

w ii. ——— Nova Scotia Winding-up 
Ad—Valid.j—Re Watiack HUESTIS 
eas STONE Co. 11831), 3 Cart. 374.—— 


a (p. 435), For “a. Tuxation— 
Direct—-Power to impose.J—'"’ sub- 


Btitute “ 135ai. Zaxation— Direct — 
What is.}-—~ *’ 
*b (p. 435) For “*b” substitute 
'185a ii.” 

© (p. 435). For substitute 
' 4352 iii." 

1385a_ iv. —.J-— City 


Aut (Sask.), s. 4l5a, which empowers 
the city council to cnact a oe 
requiring every person attending a 
place of amusement to pay a tax upon 
each admission to such place, is intra 
vires, o4 it is a direct tux & comes 
within the taxation powers of B. N. A. 
Act, 6. 92 (2).—CLARKE v. Moosm 
ae hae a ce reo 216; 
ask. L. R. ; {19 1 W. W. R. 
1126.—CAN. 
135a v. ——— —-—— ——.}—-A muni- 
cipal tax sought to be imposed on a 
trustee on assessment undor Untario 


8. 13 (3), as enacted by 1922 (ec. 78), 
8. 12, in respect of incomo “ not 
wholly distributed annnally,” fs an 
indirect tax & ullra_ vires.—CITy OF 
Winpsor Coren. vr. McLeon, [1926] 2 
b. L. R. 97; 11926) 8. C. R. 4650; 57 
O. L. R. 15.—CAN, 


135a vi. ——- — ; 
the body incorporated by the British 
Columbia Land Setticment & Develop- 
Act, took proceedings under ss. 46-55 
of the Act, R. 8. B. C., 1924, c. 128, 
with respect to lands of which ptf. 
was the registered owner, & penalty 
taxes provided for by 8. 53 were im- 
osed. Pltf. sued deft., attacking said 
egislation as ultra vires, as providin 
for indirect taxation, & claime 
damages, an injunction, etc. :— Held: 
the taxation etfected upon the land & 
the owner was cb Ff qntra vires.— 
RATTENBURY ©. LAND SKLTTLEMENT 
Boarp, (1929]1 D. L. BR. 242; SC. 7. 
52; affy.. {19428] 3 D. 11. R. $82; 2 
W. W. it 475; 39 B. GR. 523.— 
CAN. 

135a vil. ——~— ———. }--—By sect. 
3 of the Produce Marketing Act of 
British Columbia, 1926-27, a “ Com- 
mittee of Direction ’’ was constituted 
** with the exclusive power to control 
& reguiate the marketing of all tree 
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duets grown or produced in that portion 
of the provinee coutained within ” 
boundaries therein specified. Dy sect. 
10 (1), it was provided that, “ for the 
purpose of controlling & regulating, 
under this Act, the marketing of any 
product) within its authority, the 
Committee shall, so far as the Iegislutive 
authority of the province extends, have 
power to detennine at what time & in 
what quantity, & from & to what 
pieces: & at what price the product may 

e marketed, & to make ordera & 
regulations in relation to such matters.”’ 
By sect. 10 (&), the committees wae also 
given the powcr “for the purpose of 
defrayIng the expenses of operation, to 
impose levies on any product 
marketed.’? By sub-sect. (3) of sect. 
16, as enacted by Amendment Act of 
1928, it was provided that ‘* the com- 
mittee may fix licence fees to be paid 
by shippers ’ :—Jield : this legislation 
is ulira vires of the provincial legisla- 
ture.-L4AWwson tv. INTERIOR TREE 
Frorr & VEGETABLE COMMITTEE OF 
Dimecrion, [1931] 8. © I. 3573 2 


D.L. R. 193: revs 11930) 2 W. W. R. 
93 a D. L. R. 1027; 42 B. 0. R. 493. 


185a villi, —— -—— ——-.}-—The 
taxes which under Municipal Coun- 


Annotation :—Conad. 
Pacific Ry. + {1427} A.C 


ales Adjustment Act (B.C. }, 1929, as 
ell aa the “ levy ”’ 


the legislature of Manitoba had authority to 
enact c. 17 of ite statutes for 1923, entitled 
“An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery,” & (2), if the Act was ultra vires in 
certain parte, then in what particulars it was 
ultra vires :—Held: the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at Sh he expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. FoR MANITOBA v. A.-G. 
FoR OanabDA, [1925] A. C. 561; 94L. J. P.C. 
146; 133 L. T. 193; 41 T. L. R. 409; 69 
Sol. Jo. 445, P. C. 

A4.-G. eG British Columbia v. Canadian 











.|—A tax imposed by a 
provincial legislature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1867 (c. 8), 
8. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
por required to pay the tax will indemnify 

imself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. 8S. B. C., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. —A.-G. FOR BRITISH 
COLUMBIA v. CANADIAN Paciric Ry. Co., 
[1927] A. C. 9384; 96 L. J. P. C. 1493; 187 
- a 745; 43 T. L. R. 750; 71 Sol. Jo. 761, 


Annotation —Ponsd, Rts Beach Co. v. A.-G. for Ontario 
(1926), 46 T. L. 


— The Halifax Corpn. 
charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes :—-Held: the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s. 92 (2), & was wilhin the powers of the 

rovince.—-HALIFAX CORPN. v. FAIRBANKS’ 
STATE (1927), 44 T. L. R. 53; 71 Sol. Jo. 
946, P. C.. 
—— Succession duty.|—See Nos. 
140-142a, post. 
d, -.|—-Mine Owners Tax Act, 
1923 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
& percentage tax upon the gross revenue of 
his mine during each preceding month :— 





Vol. XVII.—Dependencies. Cases 1385a—141. 


Annotation :-—Refd. A.-G 


Held: the tax was hot direct taxation within 
British North America Act, 1867 (c. 3), 
s. 92 (2), & the Act was ultra vires.—R. v. 
CALEDONIAN COLLIERIES, [1928] A. C. 358 ; 

oo8, BG. C.94; 130 L. T. 525; 44 T. L. R. 


. for arrcke ee v. McDonald 


Murphy Lumber Co., G86) A. © 


135e. 


136. 


138. 


140. 


141. 











pane wn 1924, s. 58, 
of British Columbia, imposed a tax upon all 
timber cut within the Province, except that 
upon which a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the Province there should 
be a rebate of nearly the whole tax. The 
Act prohibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid :— 
Held: (1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise, which the 
Dominion legislature had exclusive power to 
impose by British North America Act, 1867 
(c. 8), 8. 122; (2) also because it was indirect 
taxation. & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act; (3) a tax levied on a 
commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature. is such that 
it is finally borne by the first payer & is not 
susceptible of being passed on.—A.-G. FOR 
Britisti COLUMBIA v. McDoNnaLpD MURPHY 
LuMBER Co., Lrp., [1980] A. C. 357; 99 
i Paar ae cams BP 113; 143 L. T. 1; 46 T. L. R. 
266, P. C. 


Add. Annotations :-——Consd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5; 
R. v. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v. A.-G. for Ontario (1929), 
46 T. L. R. 38. Refd. Caron v. R., [1924] 
A. C. 999; A.-G. for Manitoba v. A.-G. for 
Canada, [1925] A. C. 561; A.-G. for British 
Columbia v. Cunadian Pacific Ry., [1927] 
A. C. 984; A.-G. for Manitoba v. A.-G. for 
Canada, [1929] A. C. 260. 


Add. Annotations :—Retfd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561; A.-G. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 


Add. Annotation :—Refd. English, Scottish 
& Australian Bank, Ltd. vw I. R. Comrs. 
(19381), 48 T. L. R. 170. 


Add. Annotations :—Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561. Refd. 
Halifax Corpn. v. Fairbanks’ Estate (1927), 
44 T. L. R. 5; Erie Beach Co., Ltd. v. A.-G, 
for Ontario (1929), 46 T. L. R. 33. 





__._..8 Act, TR. S. M., 1913, he ma 2W. W.R. 41; ofa. (1932), 49T.L.R. 1020; 1 W. W. R. 901; 33 B.C. R. 
equire municipal councila to levy 104, P. C.— CAN 318.—CAN. 
ollect aro direct taxes on property & 135 x. ——, J—Tax 141 iv. ——- ——-—, }-— Succession 
nira vires. ae rien City a MUNI- yon-resident contractors held indirect Duty Act, R. S. O, 1914 (, 24):— 
aoe Comk., {1931} 3D. L. R. 3975 & ultra rires.-- CHARLOTTETOWN 0, Held: intra vires. —A. -G. FOR ONTARIO 


~ KR. 65; afd. A931] 3 W. “W. R. 











11932] v. Bary, (19206) 3D. L. R. 928; 59 





FOUNDATIONS MARITIME, LTD., 
25; 4 D. L. QR. 830; 3.W.W.R. 225; 3p. b. R. 3438; 3M. PLR 196.—CAN. O. Bp R. 181.— CAN. 
) Man. L. It. 582,.—CAN. SS rt ae So a sai 
ix. ~The “ ad- ae aL Ea le D z adc ‘A t, 1916 10 (hee Held : 
istmente ” Imposed by Dairy Products ag ROOM 0: 20 WN " len ie, , a 


provided for there- 141 iii, -— 


PLUM 
(1885), 8 Man. L, R. 





68.—CAN. 





infra vires.— PR. DONEGAL (MaAR- 
CHIONEAS) (1923), 51 ON. s. R. 309; 


tax 11924) 2 D. L. R. 1191.—CAN 


etrne 


nder to defray the expeuses of the 
peration of tho Act, are indirect taxes ; 

. therefore, the Act is ultra vires in its 
atirety. —-LOWER MAINLAND DAIRY 
ROpUCTS SALES ADJUSTMENT CoM- 

wv. Cr¥seTaL Dairy, Ltp., (1932) 


-} 
under Succession Duty Act (B. C. ), a8 
applied ae ce Bie hole ats * outside the 
Sied domiet to a perron who 
ied 108 ORT within the provinoe is 
direct tax & inira vires.—Re INn- 
EeratTe, (1924) 1 DL. R. 
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the taxation eer under Succession 
Duty Act, R. S. B. C., 1924, was direct 
taxation, & intra vires. — NTERMYER 
Estate v. A.-G. FOR BritisH Co- 


142. Add. Annotations :—Consd. A.-G. for Mani- 


142a. 


witb respect to its imposition of duties 
on real property within the province & 


province belonging to a deceased who 
at the time of his death was domiciled 
in the province, including therein shares 609.—CAN. 


j i. 
tho power & authority to raise revenne 
for Dominion purposes was Le aeware 
given to the Parliament of Canada, & 
any legislation passed by the Old 


toba v. A.-G. for Canada, [1925] A. C. 561; 
Erie Beach Co., Ltd. v. A.-G. for Ontario 
(1929), 46 T. L. R. 33. Refd. Brassard v. 
Smith, [1925] A. C. 431. 


——.]—Certain shares in applt. 
co., which was registercd in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), ‘‘ No property 
in Ontario belonging to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred ... until the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or person allowing such property to be 
so transferred ... contrary to this sub- 
section shall be liable for such duty ”’ :— 
Held: onthe death of the shareholder, as the 
co.’s share register was required by law to be 
kept in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 
shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 














144. 
145. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


not wltra vires of the Provincial Legislature.— 
Er1e Bracu Co., Lrp. v. A.-G. FOR ONTARIO, 
[1930] A. C. 161; 99 L. J. P. C. 38; 142 
L. T. 156; 46 T. L. R. 33, P. C. 


Add, Annotation :—Retd. Ialifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 6. 

Add. Annotations :—Consd. Re Insurance Act 
of Canada, [1932] A. ©, 41. Refd. A.-G. for 
Ontario v. Reciprocal Insurers, [1924] A. C. 
328; Caron v. opr {[1924] A. C. 999; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 86; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. ©. 260; Proprietary Articles ies 
oo v. A. -G. for Canada, [1931] A. 

0. 


145a. —— Construction of legislation-—Limitation 


148. 
149. 
150. 


to provincial fjurisdiction.}——A.-G. FoR 

ONTARIO v. RECIPROCAL INSURERS, No. 108a, 

ante. 

Add. Annotation :—Refd. A.-G. for Manitoba 

v. A.-G. for Canada, [1929] A. C. 260. 

Add. Annotation :—Consd. Chung Chuck ». 

I., [1980] A. C. 244. 

aie Annotations :---Consd. Chung Chuck v: 
R., eed A. C. 244. Refd. Nadan v. lh. 

[1920] A. C. 482, 





LUMBIA, [1929] 1 D. i 315; gq (p. 437) ii. ——.]—Held: the right = diction, & not. as an attempt to invade 
. R. 84; li isesy 3D. L. R. to empower the imposition of cense the field of Dominion Legislature.— 

S11; 2 W. - 209; 39 B. C. R. feos on insurance cos. was intra vires.— 1. v. RUDDICK, {1928] 3 D. L. BR. 208; 

533.—-CAN. HALIFAX CITY CORPN. 1, WESTERN 49 Can. Crim. Cas. 323; 62 0. L. R. 
41 vii. ~-1--Sect, 7 of ASSURANCE Co. (1885), 18 N.S. KR. ee —-CAN. 

Succession Dutics Act, R. 8. A., 1922, (6 R. & G.) 387.—CAN, (p. 438) i. Ree eer, a 

is ultra rires in so far ae it purports to q (p. 437) iii. .}—Held: Ordi- ieenen v. MCLENNAN (1876), 2 R. & C. 

impose duties upon property situate nance incorporating City of Calgary 5; 2 Cart. 400.—CAN. 

outside the province of Alberta, even (No. 33 of 1893), 8. 117 (A), was ee apa 

though the owner thereof was at the vires.—ENGLI8u v. O'NEILL (1899), 4 ec (p. 438), For “ -—- P rokibition 

time of his death domiciled within ‘Terr. L. R. 74.— ‘ Act—-Confiscatory provisions *' read 

Alberta & the beneficiarics are domi- qa (p. 437) iv. eres ae sect. eecregs Confiac atory provisions—Pro- 

ciled therein. Said Act is intra vires 85 95 of Insurance Act, R. 8. O., 1927 = hibition Act.’ 


personal property within the 








(c. 222), is wlira vires of the Gitario o (p. 438) i. ~—— Act of 188! 
Legisla ure.—YORKE v, CONTINENTAL (c. 3), & 55.J-—Held: the right. tc 
CASUALTY | Co. oF Can., [1929] 3 impose forfeiture under the aboy, 
D. L. R, 662; 64 O. L. R. 1093 on  seet. of an offender's goods #8 puni 

appeal, 11930) S.C. 2.180; 1D.L. 2. ment was within the powers of the 


vy, GARDNER 


yrovincial et wR. 
other securities of cos with # head 146 ith a, —— ——g-—tneixe ». {ROU} 39 Nes. Be (ia He & Ge) doom 
province.—Kerk v. ALBERTA PRO- GANA BPN POG Raed CAN, 
AtguRt 11033] 2 mW. We ite 105e— 146 xii. —— J—Govt. Liquor contra?’ Ad Toes ( a ry te Tguor 
LBERTA, 5 ‘ ontro C. —He 
N Act, 1921 (c. 30), which vests in a sect. 113 (3) of the above Act was 


hvuard of Control the exclusive sale of 


Exemption from.)-—-Held : 





022) 2 W. 
vce 


intoxicating liquor within the province, 
. per ea vires.--R. v. 
W. RR. 473; 
37 Can. Crim. Cas. 89,.—CAN. 


FERGUSON (B.C.), 
69 D. I. 


FoORHAN (Alta.), 
48 Can. Crim. 


ullra vires.—-R. v, 
(1927) 1 W. W. FR. 689 ; 
Cas. 86.—CAN. 


{ (nm. 438) i. vestrictions v7 
erport.—The requirciuents in Sas- 


ee 


Proviuce of Canada, denying the right 
to tax or cxempting any subject in 
Ontario to pay such tax, oo not 
be valid after the passing of B. N. A. 
Act, 1867.—HOLMSTRAD v. MINISTER 
oF Cusroma & Excisk, [1927] Exch. 
C. R. 68.—CAN. 

1(p. 436)i. —-— -—Nawkers & 
Peddlers Act, R. S. S., 1920 (c. 147), 
applies to a hawker & pedler acting #8 
such as the agent of a Dominion co, 
even though its letters patent give it 
the power to sel) & make known its 
products throngh “ salesmen & agenta 
golng from honse to house & displaying 
samples.’ etc., the licence fee imposed 
by the Act not being an indiract tax, & 
not boing made so by the fact that an 
employer pays [t for his agents.—R. 
(SINCLAIR) v=. GEBHARDT, [1926] 2 
nh, L. R. 950; [1926] 2 W. WwW. PR. 235; 
45 Can eae "Cus. $21; 20 Sask. R. L. 


o. —— 





n (p. 436) 4. Of Dominion notes 
forming part of bank reserve— Valid. }—- 
WINDROR v. Se BANK OF 
Wrypsork (1882), 3 R. & G. 420; 3 
Cart. 377.---CAN., 

gq (7. 437) 2 J— Ontario Insur- 
ance Act, 1924, 88. 168, 180 :—Jleld. 
intra vires.— Re INSURANCE CONTRACTS: 
(1926) 2D. lL. R. 204; 68 O. L. RR. 
404.—CAN, 








146 xiii, —-— ——.}—The imposi- 
tion by Govt. Liquor Act, £921 (c. 30), 
8. 55, of a tax upon any liquor not pur- 
chased from a vendor aft a_ govt. 
liquor store, is intra vires the provincial 
legislature.—LITILE vu. AG. FOR 
BRITISH) COLUMBIA (B.C.), [1922] 2 
W. W. OR. 859; 65 DD. L. Re. 2973; 37 
Can. Crim. Cas. 189; affg.. 60 D. L. RR. 
3355 30 B.C. RR. 343.—CAN. 

146 xiv. --—,]-—-Saskatchewan 
Temperance Act, 2.8. 8., 1920 (ce. 194), 
8s. I1 (2), requiring every brewer, dis- 
tiller, & Wquor exporter to make 
certain returns to the Commission is 
intra vires the provincial legislature, 
even in respect to a liquor export co. 
incorporated by the Dominion Par- 
liament.—R. v. REGINA WINE & 
Spinit, Ltp., It. v. PRArRtE Droue Co., 
LTp., {1922} 1 W. W. R. 195; 66 





D.L. R. 248: 36 Can. Crim. Cas. 348 ; 
15 Sask. L. I. 100.—CAN. 
148 xv. —— Suapension of 





Canada Temperance Act. nes 
v. SHaw, [1928] 2 D. L. R. 468; 49 
Can. Crim. Cas, 357.—CAN. 


146 xvi. J—Heid: readin 
rect, 141 of Liquor Control A 
(Ontario), 17 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must be 
regarded as limited to cases over which 
the Ontario Legislature had jurinz- 
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katebewan Tem erance Act, that all 
warehouses in which liquor is kept for 
export bo located in citics haviug a 
Brera of 10,009, is intra vires.— 
SANADA DRUUOS, Ltp. v. AG. FOR 
SASKATCHEWAN (SASK.), 1922) 2 
W. W. R. 1089; 67 Do. R38; 3 
Can. Crim. Cas. 69; 15 Sask. L. R. 
606; varying, 66 D. lL. Re. 8153 37 
Can. Crim. Cas. 367.—CAN. 


k (p. 438) i. ~-—- Creation of criminal 
offences. }— ahora an Temperance 
Act, RS. S., 1920 (co. 194), 8. 63 (2), 
as rengel: is ultra vires the provincial 
legislature, in so far ar it. professes to 
set up certain acts as a criminal offence, 
namely, the obstruction of the 
“ officer ’’ mentioned in geet. 2 (7a) in 
the execution of his duties under the 
Act.—R. (WILBUR) v. Macre (Sask.), 
Bae 3 W. W. R. 55.—CAN. 


k (p. 438) il. ~—-— Imposition & 
ever 4 nes cf: penaitics-V atid, i 
R. ILLAN (1873), 2 Pug. 110; 
¥ Chit wen —~CAN. 


k (p- 438) fii. a Je R. v. RONAN 


k (p. 438) iv. —— Bp parry of 
ne ae Act, 1884 (c. 18)—PF alidity.]} 
—OCooE v. BROME MUNICIPALITY 
as77, H Cart. 385.-—CAN. 


158. Add. Annotations :—Refd. -The Fagernes, 
Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54. 


No power to confirm transfer of federal 

COMPAGNIE DU 
CHEMIN DE Fer p& MontTrReat, OrtTawa, 
ET OCCIDENTAL (1880), 5 App. Cas. 381; 49 
L. J. P. C. 68; 42 L. T. 414, P. CO. 

158. Add. Annotations :—Consd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 


Toronto Transportation Commis- 
sion v. Canadian National Railways (1930), 


[1927] P. 311; 


1542. 
railway.|—-BOURGOIN _v. 





mission ; 


144 L. T. 37. 


159. Add. Annotations :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 828; Re 
Insurance Act of Canada, [1932] A. C. 41. 


161. Add. Citations :—[{1924] A. OC. 203; 93 
L. J. P. OG, 333 130 L. T. 227. 


162a. ——— Legislation Incidentally affecting. ]— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 


No. 108a, ante. 


"184. Add. Annotations :—-Distd. Lord’s Day Alliance 
for Manitoba, [1925] 
Refd. Proprietary Articles Trade 
Association v. A.-G. for Canada, [1931] A. C. 


of Canada v. A.-G. 


A C. 384. 
310. 


161i. Barristers -— Provision «autho- 
rising remuneration by share of pro- 
ceeds of action. }-~-It is ultra vires a 
provinoial legi-lature to alter the law 
relating to champerty, authorising 
barristers & solva. within the province 
to contract with clicnts for payment for 
professional services by way of a share 
of the proceeds of actions in lieu of the 
usnal costs.—TAYLOR v, MACKINTOSH, 
[1924] 3 D. L. R. 926; 3 W. W. R 
7 : 34 B. Cc. R, of.—CAN. 


151 fi. S. P. Re CONSTITUTIONAL 
QUESTIONS DETERMINATION Act, Re 
LeaaL PROFESSIONS AcT (B. +)y 
[1927] 4 bD. L. R. 195; [1927] 2 
W. W. RR. 808; 48 Can. Crim. Cas. 
278.—CAN. 

152i. Fisherics -- Powers of pro- 
vincial lcgislature.)}--The | Dominion 
Parliament bas exclusive jurisdiction 
to legislate with respect to the time, 
mode & manner of fishiug; hut, sub- 
ject thereto, any proprictary rights, 
eg. the leasing of fishing rights, & 
rights over fish as an article of com- 
merce within the provinee are within 
provincial jurisdiction. Sect. 100 (1) 
of Game & Fisheries Act, 1930 (Man.), 
is ultra vires. -— KR. vu. WAGNER (No. 2), 
[1932] 2 W. W. Rh. 162,—CAN. 


o (p. 439) i. nn + JI tf I 
not competent to the legislature of the 
Province of Alberta to enact legislation 
authorising the construction & opera- 
tlon of railways in such a manner a» to 
interfere with the physical structure 
or with the operation of railways 
snbject to the jurisdiction of the Par- 





liamont of Canada.— Re ALBERTA 
RaAILway eGIsuarion (1913), 24 
W.L. F 30; 4 W. W. lt. 608; 48 


Sc. 9: 12 D. L. R. 150; 15 Can. 
Ry. Cas. 2) 3.-—CAN. 

o (p. 439) li. —--— Nova Scotia Rail- 
way Arrangement <Act—Valid,)—Re 
WIinpsor & ANNAPOLIS Ry. Co. (1883), 
4R.& G. 312; 3 Cart. 387.—CAN. 


160 il. ---~ -]—-Coal Mines 
Reguiation Act, s. 4, as amended by 
Coal Mines Regulation Amendment 
Act, 1890, 8. 1, provides that “no 
Chinaman shal] be employed in, or 
allowed to be for the purpore of employ- 
ment in, any mine to which this Act 
applies, below ground,” is within the 
constitutional power of the provincial 
Legizlaturo as being a regulaton of 
Coal Mines, & is not ulira vires as an 
interference with the subject of aliens. 
~—Fie COAL MINES REGULATION AMEND- 





Vol. XVII.—Dependencies. Cases 153—164a. 


164a. 


ae ne 
a 


-.J—Lord’s Day Act (R. S. Can., 1906, 
c. 158) made it a punishable offence to run 
or conduct Sunday excursions “ except as 
provided by any provincial Act or law now 
or hereafter in force.”’ 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
Sunday excursions were not un- 

wful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 51 Vict. c. 


An Act passed by 


33 (Dom.):—AHeld: the 


Manitoba statute of 1923 being merely 


ermissive, & not dealing with a matter 
rought within the criminal law, was com- 
Sateen to the provincial legislature under 
ritish North America Act, 
8s. 92, heads 13, 16; 
Act was a provincial Act ‘‘ now or hereafter 
in force ’’ within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 


1867 (c. 8), 
&, that being so, the 


Act of 1923 could be justified as Dominion 


225, P. C. 


MENT ACT, 1890 (1896), 5 B.C. R. 3063 
1 M. M. Cas. 116.—CAN. 

a (p. 440) i. ——— Chinese Regulation 
Act, 1884, s. 14—Ulira vires.|—R. v. 
Gotp Comer. oF Vicrorra D1sTRicrT 
(1886), 1 B. C. R. pt. 2, 260.—CAN. 


164 v. -l—Held: Lord’s Day 
Ordinance, 8. 3, was intra vires.—K ALLIS 
v. DALTHASER (1912), 21 W. L. R.171; 
2 W. W. R. 1382; 4D. L. R. 705; 4 
Alta. L. R. 361.—CAN. 

165 vi. —— -——.]— KERLEY v. 
LONDON & UAKE ERIE Ry. & Trans- 
PORTATION Co. (1913), 28 O. L. R 
606: 40. W. N. 1234.—CAN, 

165 vii. Restrictions on sule o 
shares.}—Sale of Shares Act, R. S. S. 
(1920), s. 4, in so far as it purports to 
apply to the sale of its own shares 
by a Dominion co., is ultra vires the 
provincial legislature.—-LUKEY & A.-Q. 
FOR SASKATCHEWAN ¥v. RUTHENIAN 
FARMERS ELEVATOR Co., LTn., [1924] 
1D.L. RR. 706; [1924] 8. Cc. R. 56; 
1 W. W. R. 577.—CAN. 

165 vili, —-—— ———.}—Sale of Securi- 
ties Act, 1923 (N. B.), 6. 4, 80 fur as 
it purports to apply to sales of shares 
of Dominion ocos., is ultra vires the 
provincial legislature.—It. ». HENDER- 
SON, Wir p. QUEEN (1924), 51 N. B. R. 
346.—CAN. 

165 ix. -J]—Sale of Shares 
Act, 1924 (c. 175) (Man.), & Municipal 
& Public Utility Board Act, 1926 
(c. 33) (Man.), so far as they purport 
to apply. to the sale of its own sbares 
by a ominion co. :—Held: ultra 

reka.— He SaALKH OF SHARES AcT & 
MUNICIPAL & PUBLIC UTILITY BOARD 
Act, [1927] 2 W. W. RR. 480; 36 Man. 
L. R. 583.—CAN. 

165 x. ——.}—Security Frauds 
Prevention Act, 1930 (Ont.), does not 
in any way impair the status or powers 
of a Dominion co. coming within its 

rovisions, & is therefore infra vires.— 
% vw. HazzaRn, SECURITY Fravuns 
PREVENTION BOARD v. ConROY, [1932] 
] )). L. R. 5753 O. R. 1389.—CAN. 

165 xi. Provincial legislation as 
to foreign companies.j—-(1) Since the 
provincial lLegislature’s jurisdiction 
with respect to Dominion cos. is limited, 
cent delegate to an official an un- 
ette 
itself possess. Therefore the power 
given the registrar by sect. 135 of 
Companies Act, 1929 erred which 
roquires certain information to be given 
by a foreign co. when applying for 
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legislation by delegation or 
LorD’s Day ALLIANCE OF CANADA v. A.-G. 
FOR MANITOBA, 
L. J.P. C. 843 


red discretion which it does not ‘| al) activities of a 


reference.— 


[1925] A. C. 384: 94 
132 L. T. 678; 41 T. LR. 


registration, cannot apply to a 
Dominion co. 

(2) The Jatter part of sub-sect. (1) 
of sect. 145 of said Companics Act & 
sub-sect. (2) of sect. 145, dealing with 
prospectuses, are invalid with respect 
to Dominion cos. 

(3) A provision that foreign cos. 
shall pay such fees for registration as 
inay be presertbed by ordcr in council 
is invalid with respectt to Dominion 
cos., since the fecs being subject to 
order in council, may be altered at any 
time & may be increased so as to mako 
it practically impossible for foreign 
cos. to come into the province at all 
& in that way prevent a Dominion co. 
from carrying on its business in the 
province. 

(4) Requirements of a provincial 
Act for the payment of feces by foreign 
cos. & the furnishing of statements & 
returns are valid with respect to 
Dominion cos. if reasonable & uniform 
& if not such as to prevent such cos. 
from carrying on business In the 
province. 

(5) Sect. 141 of Companics Act, 1929 
(Alta.), requiring the painting, affixing 
& legible printing of a co.'s name, can 
be fnoterpreted as intended, although 
not so expressed, to apply only to 
transactions within the provinee & to 
that extent ft is valid with respect to 
Dominion ecos.—#e ROYALITE OIL Co., 


Lrp., [1931] 1 W. W. RR. 484; 2 
oi L. It. 418; 25 Alla. L. RK. 206.— 


Provineial legislation as to 
pion companies. |}—See No. 165 xi, 
ante, 


165 xii. ~-.}--The basic idea 
underlying the Confedcration scheme is 
that there sha)) be co-ordinate govern- 
ments, the Dominion on the one hand 
& tho provinces on the other, dividing 
between them all legislative power in 
Canada, the one not. subordinate to the 
other, but each enjoying sovereign 
power within its own ficld of legislative 
compeeucy as fixed & limited by the 
B. N. A. Act. A. provincial Legis- 
lature may enact laws, province-wiide, 
of general application in respect of any 
of the subjects enumerated in sect. 92, 
& in so doing ey completely parlyse 

Jominion trading co., 
provided that in enacting auch laws it 
does not enter the field of co. law & 
in that field encroach upon the status 
& powers of a Dominion co. as such. 
An enactment of a provincial Legis- 





Cases 168-—176a. 


168. Add. Annotations :—Apld. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260. Distd. 
Lymburn v. Mayland (1932), 48 T. L. R. 231. 
Refd. A.-G. for Ontario v. Keciprocal Insurers, 
[1924] A. C. 328; Canon v. R., [1924] A. C. 


999. 


latnre, limited in direct effect by 
provincial boundaries, which relates 
to a particular trade or business carried 
on within its boundaries, regardless of 
whether or not that trade or business 
is carried on by natural persons or cos., 
is valid ; but the moment that a pro- 
vincial Legislature legislates concerning 
cos. ag such, then, if such lerislation 
constitutes regulation or impairment 
or sterilisation of the powers & capaci- 
ties which the Dominion has conferred, 
the legislation is invalid. Such laat- 
mentioned legislation is not saved by 
the fact that all kinds of cos., provincial 
as well as Dominion, are aimed at 
without special discrimination against 
Dominion cos. The distinction he- 
tween provincial enactments affecting 
Dominion cos. that are of general 
application & those that may be 
termed co. Jaw is this: In the former 
case there ia no attempt to interfere 
with powers validly granted to the 
co. by the Dominion nor with the 
status of the co. as such. The circum- 
stance that because of the gencral laws 
of the province the co. may not 
exercise those powers does not destroy 
or tmpalr the powers. In the latter 
cause the enactment prohibits or im- 
Poses conditions upon the exercise of 
the powers of Dominion cos. as such. 
It is aimed at & aifects Dominion co. 
powers as distinguished from being 
aiined at & affecting a trade or business 
in the province which Dominion cos. 
may happen to be engaged in in 
common with provincial cos. & natural 
persons, In the one case the legisla- 
tion has to do with a provincial matter, 
Dominion cos. being only incidentally 
affected : in the other case the legisla- 
tion is aimed either at Dominion cos. 
or at al] cos., which includes Dominion 
cos., & so the province with power to 
legislate only as to provincial cos. must 
be said to have entered the Dominion 
tield. Coal Miners’ Wages Security 
Act, 1923 (Alta.), az amended by 1930 
(ec. 23), s. 2. is intra rires, even with 
respect fo Dominion cos, operating coal 
mines in the pruvinee & shipping coal 
therefrom to places outside the 
province, It is legislation provincial 
In character applicable to all mine 
owners, whether cos. or natural persons; 
1 does not affect the status and powers 
of Dominion cos. as such; & it does 
not eneroach upon the Dominion’s 
power to rernlate “trade & com- 
merece” as judicially detined.—R. tc. 
ARCADIA Coan Co., Lrp., (1932] 1 
W.W.R.TT1; 2D... 475.~— CAN. 


f (p. 442) i. . Held: 
the Doutinion Parliament had power 
under B. N. A. Act, 1871, to enact 
Alborta Act, ©. 17 with its protective 
Provisions restricting full legislative 
power as toeducation, aotwithstanding 
that those provisions are a modification 
of i. N. A. Act, 1867, 3. 93, & Schonl 
Attendance Act does not violate any of 
the protective provisions preserved by 
Alberta Act, s. 17.—R. (BRooKSs) v. 
ULMER, [1923] 1D. L. R. 3043 38 
Can. Crim. Cas. 207; 19 Alta. L. R. 12; 
{1923] 1 Ww. WwW. R. 1.—CAN. 


o (pp. 442) 1. —~—~.J— Ex p. 
AQUNELON (1930), 54 Can. C. C. 99,— 





oO (p. 442) fi. - Jurisdiction 
_ Judge of Division Court to appoint 
eputy.|- Sect. 19 of Division Cts. Act, 
authorising “the judge" to appoint 
@ barrister to act as his deputy, is 
within the powers of the Ontario 
Legislature.-—FRENCH v. MCKENDRICK, 
io a L. BR. 696; 66 0. L. BR. 


® e 


170a. 


176a. 
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Legislation incidentally affecting. }— 
A.-G. FOR ONTARIO v=. RecrPROcAL INSURHRS, 
No. 108a, ante. 

Protection of denominational sehools— 
Meaning of Protestant.|——-The Quebec Legis- 


lature in 1903 passed an Act, 3 Edw. 7, c. 16, 





o (p. 442) iii, —— .}-~-Work- 
men’a Compensation Commission Act, 
1028 (Que.), & sect. 36 of Workmen’s 
Compensation Act, 1928 (Que.), are 
wltra vires.—SLANEC v. GRIMSTYWAD, 
{1932] 3 D. L. R. 81.—CAN. 


q (p. 442) i. ~}-A local 
legislature can fix the number of grand 
jurors who shallcompose the panel, but 
not {he nnmber of grand jurors necessary 
to find a good bill of indictment.—R. v. 


a (p. 442) i. Remuneration of 
judgcea.}—Having regard to B. N. A. 
Act, 1867, ss. 92 (14), 96-101, the 
matters denlt with in Judges Act, 
RnR. S&S. © 1906, &. 34 are within the 
exclusive ar eva A of the previncial 
legislatures in so far as the judges of 
the provincial cts. are concerned.— 
Re JUDGES AcT, (1923] 2 D. L. R. 604; 
52 O. L. R. 105.—CAN. 


a (p. 442) ii. Appointment of 
commissioner with judicial powers.j— 
McLeAN GOLD MINES, Lp. v. A.-G., 
(1923) 1 DL. R. 10; 54 0. L. RB. 
573.—CAN. 


a (p. 442) ili. ~—- Alleration of con- 
stitution of court.-—-An aruendment 
altering the quorum .of the Ct. of 
Appeal, making it unnecessary for the 
judge ordinary to sit as a member of 
the et. :—ZHeld : intra vires.—KINa v. 
Kina (1804), 37 N.S. R. 204.—CAN, 


a (p. 442) iv. Power to restrict 
bringing of action.|-——A local legislature 
can enact that no civil action for 
damages shall be brought againat any 
particular person or persons, including 
members of the legisature.—THOMAS 
v. HALIBURTON (1893), 26 N.S. R. 55.— 


CAN. 

a (Pp. 442) v. Paymen to debt by 
tnstulmenls.J—An Act authorising the 
making of a judge’s order for such a 
payment :-—Jleld : intra virea.—-GOULD 
vw. RYAN (1894), 26 N.S. R. 461.—-CAN. 


a (p. 442) vi. Imprisonment of 
fraudulent judgment debtors— V alid.j— 























Ex p. Kuiuis (13878), 1 P. & B. 593; 
2 Cart. 527.—CAN. 
t (p. 443) 1. .}—38 Vict. 








ce. 88 :—-Held: not ultra vires ag belng 
an interference with trade & commerce. 
— Hr p. FAIRBAIRN (1878), 18 N. B. BR 
(2 P. & B.) 4.—CAN. 

t (p. 443) ii, ——— ——.]—JONAB v. 
GILBERY (1881),5 8. C. R. 356.—CAN. 


t (p. 443) iii. S. P. Jonas v. Mar- 
SHALL (1880), 20 N. B. R. 61.—CAN. 


a(p. 443) i. —— ——.]-— FORTIER 2. 


a (p. 443) ff. -——- —— Company 
tncorpurated abroad.\}-~Hauirax CITY 
v. JONES (1896), 28 N.S. R. 452.—CAN. 


a (p. 443) iii. 
munic teachers. }-—R. v. BURNETT, [1930] 
3 W. W. R,. 347; 54 Can. C. 0. 405,~-— 
CAN. 

a (p. 443) iv. ———— -—----.]-—-SEGAL ». 
MONTREAL Ciry, [1931] 8S. C. RR. 460; 
an L. It. 603; 56 Can. C. C. 114.— 


—-— 0 





a (p. 443) v. ——— ——-.]-—-BRIDGE- 
TOWN v. PATTERSON, [1930] 3 D. L. R. 
830.—CAN. 

m (p. 443) 1. —— ——~.}—Female 
Employment Act, R. S. S. 1920, o 185, 
is supportable only as @ police regula- 
tion not under the Legixlature’s 

ower of making laws witb respect to 

cenoces.-— Y BE CLUN v. CITY OF REGINA, 
(eed 4D. L R. 1015; [1925] 3 
- Ww. R. 714.—CAN, 
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n (p. 443) 1. ——— Vaneouver Island 
Settlers Rights Act, 1904—Intra vires.] 
—MoGREGOR v. Raguimautr & NANA- 
mo Ry. Co., (1907) A. C. 462.—CAN, 


o (p. 443) it -——— wm, fm 
CANADIAN Paoiric Ry. Co. v. OTTAWA 
FIRE INSURANCE Co. (1907), 39 8. C. R. 
405,—CAN. 

o (p. 443) li. ——— Works wholly 
unthin province.J|—R. v. MonR (1881), 
7 Q. Lis RK. 183; 2 Cart. 257.—CAN. 


o (p. 443) iii. Conservation of 
natural gas.\—Turner Valley Gas Con- 
servation Act, 1932 (Alta.), which 
defines & applies to a certain area in 
Alberta & constitutes a Board & 
invests it with powers pape to 
effect the conservation of natural pas, 
js intru vires. Its pith & substance Is 
the restriction of the wastage of gas ip 
the production of naphtha in sald area ; 
it, therefore, deals with a matter of a 
‘“ merely local or private nature in the 

rovince ”? & does not jnfringe on the 

ominion’s powers over the “ regzula- 
tion of trade & commerce,’ & its effect, 
on Dominion cos. engaged in raid area 
is inerely to preseribe the way in which 
their business shal) be carried on 
therein. —SPOONER Os, ULtov., 
SPOONER t TURNER VALLEY Gas 
CONBERVATION Boarp & A.-G. FOR 
ALBERTA, [1932] 2 W. W. RR. 454; affd., 
[1932] 3 W. W. RR. 477.—CAN. 

co (p. 443) i, -—— /’enalties or 
fraudulent conveyances. j-—Stat. 13 Eliz. 
G.5,8.3,is not inforve in Alberta. 13& 
14 Geo. v, c. 5(Alta.), 8. 46, declaring this 
stat. to have heen in force, could not 
have the effect of introducing s. 3. 
The Federal Parliament baving made 
the commission of fruudulent acts a 
crime, the subject-matter is crimiual 
law & beyond the competence of the 
provincial legislature. — CONNORS », 
Kat, 11924),2 D. L. R. 59; 1W.W. RB. 
1050 20 Alta L. R. 205.—CAN, 


co (p. 443) ii. —~— Collection of freight 
é& wharfage & warehouse charges— 
Ulira vires.|—WASTERN UVEVELOPMENT 
Co. v. McKay (1888), 20 N.S. RB. (8 
hk. & G.) 325.—- CAN. 

dd (p. 443) i .J—A pro- 
vincial Legisiatatre has power to pro- 
hibit the carrying on of a particular 
business within the province as well as 
the power ta alate certain persons 
fromearrying {ton within the province; 
& it may authorise a municipal counelil 
to pass bye-laws imposing such pro- 
hibitions within the mounicipality.— 
Micas v. A.-G. FOR SASKATCHEWAN, 
{1928} 3 W. W. R. 523.—CAN. 

dd (P. 443) ii. -—— ---——.}—-Produce 
Marketing Act, 1926-27, c. 54, amended 
1928, c. 39, is intra rires with respect 
to sales made within the province 
whether delivery thereunder is made 
therein or by shipping the goods 
beyond the province to purchasers 
residing outside it; even, semble, 
though the contract of sale was made 
ontside the province.—l. v. CHUNG 
Cuuck, Rk. v. Wona Kir, BR. v. 
SaLes SERVICES, LTpD., R. v. ASROCI- 
ATED GROWERS OF BrrrisHh COLUMBIA, 
Lrp., {1929} 1 D. L. RR. 756; 1 
W. W. R. 394; 51 Can. Crim. Cas. 260; 
40 B. Cc. Kh. 512.—OCAN. 

d (p. 444) i. amc . MURNE v. 
Morrison (1882), 1 B. OC. R. pt. 2, 
120.—CAN. 

p (p. 444) 1. Power to limit jurta- 
diction of cmirts.} — No exercise by a 
provincial legislature of the legislative, 

owers given it i the B.N. A. Act can 
é questioned or interfered with by the 
cts., no matter how arbitrary or unjust 
it may be. Therefore, where a pro- 

















vincial statute empowers a municipal 
coundll to 
trade licences, in its discretion, a pro- 
vision therein that the council’s actions 
with respect thercto “shall not be 
open to question or review by any ct.” 
is not ultra vires. —Micas v. CITY OF 
Moosg Jaw & 
CHEWAN, [1929] 3 D. L. R. 


SASKATCHEWAN, [1928] 3 W. W. XK. m (p. 


which provided that se rege professing the 
Jewish religion should, for school purposes, 
be treated as Protestants & bave the same 
rights & privileges ; that their children should 
have the same right of education as Pro- 
testant children; & that school taxes paid 
by them should go to the suppor of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1861 by 24 Vict., 
c. 15, there were outside the cities of .Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 93, conferred on Provincial 
' Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved ‘“ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,’’ & by proviso 2 
enacted that. privileges conferred by law on 
separate Roman Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec :—Held: (1) the word ‘ Protestant ”’ 
in the statutes consolidated in 1861 could not 
be construed as ‘ non-Catholic,” & s0 as 
including Jews; & the Protestant com- 
munity, though divided for certain purposes 
into denominations, was itself a denomination 
& capable of being regarded as ‘a class of 
persons”? within British North America Act, 
1867 (c. 3), 8. 95 (1)3 (2) having regard to 
the provisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the rural area, & the separate schools in the 
two cities, had rights & privileges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not, as although 
each school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which ‘‘a class of 
persons had by law’’; (3) the Act of 1861 
impliedly reserved the right of attendance 
ut dissentient schools in the rural area to 
children of the religion of the dissentients ; 


m (p. 445) i. 
Act to prevent 
Jactories.]—R.  v. 


grant, refuse, & revoko 


& A.-G. For Saskar- ¢Rforce penalties 
89; 1 

R. 422; 
A.-G. FOR 


W. RR. 725; 
sub non. 


23 8. L 
MICAS 2. 


23 8. L. Rt. 412.—CAN, 





Sraud against cheese 
WASON (1890), 17 
A. It. 221; 4 Cart. 678.--CAN. 

(p. 445) ii. aati a A 

- 7 appeals on prosecutions to I 
& punish 
under provinctal Acts.}--R. v. WAS0N 
oe 17 A. R. 221; 4 Cart. 578.-— 


445) iii, —--- 
Association Act, ROS, AL., 19138, 8. 33.)-— 
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in any case sect. 93, viso 2, of the Act 
of 1867 had that effect; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
of a divergent faith; (5) 3 Edw. 7, c. 16 
(Quebec), although otherwise intra vires, was 
ultra vires so far as it would enable persons 
protess the Jewish religion to be appointed 
the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal cr on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 
dissentient school outside those cities, & 
except so far asa it would confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from that of the  dissentient 
minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the two Christian communities, & 
that legislation so limited would be valid.— 
TiinscH v. MONTREAL PROTESTANT ScrHooL 
Jomns., [1928] A.C. 200; 97 L. J. P. ©. 40 ; 138 
L. T. 650; 44'T. L. R. 287; 72 Sol. Jo. 137, P. C. 
Annotation :—-Generally, Refd. Roman Catholic Separate 
School Trustees vo. K., [1928] A. C. 363. 
177a. —-—- Separate schools—Roman Catholic 
separate schools—Courses of study & grades 
of education in—Right to share in legislative 
grants.|— ROMAN CATHOLIO SEPARATE 
ScHOOL TRUSTEES v. R., [1928] A. C. 868; 
97L. J. P. C. 69; 139 L. T. 493; 441. L. R. 
611, P. C. 
177b. ——— Act affecting Protestant or Roman 
Catholic minority—Appeal to Governor- 
General in Council.|—Brorny v. A.-G. OF 
MANITOBA, [1895] A. C. 202; 64L.J.P.C.70; 
72 L. T. 163; 11 T. 0. R.198; 11 R. 385, P.C. 


Annotations :—Consd. Hirsch v. Protestant School Comrs. of 
Montreal, [1928] A. C. 200; Roman Catho lic Separate 
School Trustees v. R., [1928] A.C. 363. Refd. Edwards v. 
A.-G. for Canada (1929), 46 T. L. R. 4 


177e. .|— ROMAN CATHOLIO 











same kind of conduct by prohibiting it. 
under penalty of fine & imprisonment 
& suspension or cancellation of the 
offender’s licence, is invalid, except 
with respect to the provision for 
suspending or cancelling the Heenece.— 


What are—Not 


Not Aet 





2. ¥%. OFTENSON, [1932] 1 W. W. R. 36. 
—CAN. 

m (p. 445) vi. 
of children.}-— BR. v. DOWDELL, 
3 W. W. R. 297.—CAN. 

m (p. 445) vii. —--— Creation of offence 
by local leyislature-— Already an offence 


offenccs 


Ilt-treatment 
[1932] 








Dental 














‘ i. Power to authori Held: not wulira vires as relating to Oecd | l , 
a) a p a ne L-MOMILIAN ©. ee Jaw ove aso; 2 Ww. : ae a oy popes aed ore ae Ae 
Soutuwrar Boom Co. (1878), 17 ct.-—-R. v. SIRKIB, h. W. dk, LANT (Fb . Mus dels “ a are 
N. B. it. (1 P.&8B.)715; 2 Cart. pa 93.-~--CAN. 671; 51 Can. Crim. Cas. 209. CAN. 
CAN. m (p. 445) iv. ae Si betes a (D. Apoae Te Ce apache of hha tir 

. 444) i. Juriadiction— of traffic.j}—Sect. 52 o chicles & council.) — a of ‘ts 
Pave bo define.}—"The power give to Highway Traffic Act, 1924 (Alta.). R. 8. S., 1920 (c. 135), 5s. 40, ia not 


rovincial Govtas. to legislate regarding 

e constitution, maintenance, & 
organisation of provincial cts. includes 
the power to define tho jurisdiction of 
such cta. territorially as well as in other 
npers & also to define the juris- 
diction of the Judges who constitute 
such acts.—He County CouRrTs oF 
Barnsn CoLuMBIA (1892), 21 8. CG. hi. 
446; 5 Cart. 490.—CAN. 


1 (p. 445) i. No power to 
alter or amend.j—-Held: Revised 
Statutes (3rd series), c. 159, being part 
of the criminal law of Canada, the 
legislature of Nova Scotia had no 
power to alter or amend any of its 
rovisions.—R. v. HaLlirax ELECTRIC 
TRAMWAY Oo. (1898), 30 N. S. R. 499. 
——OAN. 





which provides that a motorist in- 
volved in an accident who fails to 
return to the scene thereof shall be 
Hable to a fine, is intra vires ; since its 
murpose is to etYect the regulation of 
rafic on a Highway & of motor 
vehicles being operated thereon, sub- 
jects which fall within the province’s 
urisdiction over “ Property & Civil 
tights in the Province."’-—— lt. (TAY OR) 
vy. Corry, [1932] 1 W. W. R. 853; 
4 YD. L. Nn. 399.—-CAN. 

m(p. 445) v. , 
—Since, by sect. 285 (4) of the Crimin: 
Code, the Dominion Parliament has 
made it a crime to drive or be in 
control of a motor car while intoxicated 
er under the influence of narcotics, & 
provincial Act which deals with the 
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ulira vires on the ground that it 
infringes on the powers of {he Governor- 
Goneral under LB. N. A. Act, 1867, 
gs. 96.—HuntT «. COLLEGE oF PHY- 
sICIANS & SURUEKONS OF SASKATCHE- 
WAN, [1925] 4 D. L. R. 8345 [1925] 
3 .W. W. R. 758.--CAN, 

d (p. 445) i. -J—A_ provinoial 
enactment altering the law relating to 
chainperty, by authorising solrs. wi 
the province to contract with clients 
for payment for professional services 
by way of a share of the proceeds of 
actions in lieu of the usual costs, is 
an invasion of the icgislative domain 
of the Dominion Parliament relative 
to criminal jaw.— TAYLOR v. MACKIN- 
TosH, [1924] 3 D. L. R. 926; 38 
Ww. Ww. R, 97 ; 34 B. GC. R 56, CAN. 





Cases 177c—178b. 


SEPARATE SoHOOL TRUSTERS v. R., [1928] 
A. C. 868; 97L. J. P. C. 69; 139 L. T. 498; 


44 T. lL. R. 611, P. C. 


177d. Building & public health—Application to 
schools.]—— British North 
America Act, 1867 (c. 3), 8. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools.—Toronro CoRPpN. v. ROMAN 
CATHOLIC SEPARATE ScHOOLS TRUSTEES, 
(1926] A.C. 81; 95L. J. P.C. 12; 183 L. T. 


denominational 


779; 41 T. L. R. 658, P. C. 


178. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. C. 482. 


178a. Property & civil rights—Ultimate Heir Act, 
R.8. A.,1922 (¢.144)—Ultra vires.]—-A.-G. For 
ALBERTA v. A.-G. FOR CANADA, No. 98a, ante. 


Procedure relating to expropriation— 
Intra vires.}—Having regard to sect. 129 of 
British North America Act, 1867 (c. 3), the 
president or acting-president of the com- 
mission appointed under the (Quebec) Public 


178b. 





178ai. Property & civilrights—Closing 
disorderly house.J—10 Geo. V., co. §1 
(Q.), authorising a judge to order 
the closing of a disorderly house, is 
tntra vires the provincial legislature, as 
it deals with matter of propery & 
civil rights by providing fur the sup- 
pression of a nuisance & not with 
criminal law by aiming at the punish- 
ment of a crime.,—BEDARD v. DAWSON 
& A.-G. FOR QUEBEC, (1923] 4 D. L. R. 
293; [1923}S.C. R. 681; 3 W. W. R. 
412.—CAN. 

178a ii. Prevention of fraudulent 
sale of shares.)—A provincial statute 
which aims at preventing by injunction 
such trading in securitics, or attempts 
to trade therein, as are founded on 
fraud, or fraudulent practices as de- 
fined by the Act, is infra vires, even in 
so far as it applies to the selling of, or 
the attempt to sell, shares in a 
Dominion co. Such a statute does not 
impair in a substantial degree the 
essential capacities of a Dominion co., 
nor does it invade the Dominion’s 
jurisdiction over criminal law, but 
deals with a matter within provincial 
jurisdiction under the headings ‘‘ pro- 
perty & civil rights in the province” 

‘‘ matters of merely local or private 
nature in the province.”—A.-G. FOR 
MANITOBA v. ROSENBAUM San di 
{1930} 1 D L. R. 152; [1929} 1 
W. W. R. 148; 40 Man. L. R. 179.— 

sb. Labour in industrial wunder- 
takings.)}~-The matter of labour in 
industrial undertakings in Canada is 
primarily within the competence of 
provincial legislatures, but Parliament 
can legislate as to labour in territories 
not yet organised into, or fo 
part of, a Pp aro & as to Jabour of 
servants of the Dominion, if there are 
within the scope of the draft con- 
vention adopted by the International 
Labour Conference of the League of 
Nations in 1919.—He Treary oF 
VERSAILLES, 2ie Hours or LARour, 
J1925)3 0. L. 1. 1114; (1925) &. Cc. RB. 
505.—CAN, 

sk. Mlarriage.}—Marriage Act, R.S.0O., 
1914 (c. 143), 68. 15 & 36, as amended 
by Marriage Luw Amendment Act, 1919 
(c. 34), 5. 2 & 4, are within the powers 
of the provincial levisiatnure.—STEWART 
v. STEWant, (192511 D. LL. R. 1; 56 
QO. L. hi. 57.—CAN. 


sl. ——~~. }—Murrlage Act, R. Ss. O., 
1914 (c. 148), & its amcudmenta, ore 
intra vires the provincial legislature, 
in so far as they provide for dissolution 
or nullity of a marriage —DOYLE v. 





ENGLISH AND Emprre Diaest SUPPLEMENT. 


Service Commission Act by the Lieutenant- 
Governor in Council, when assessing, under 


art. 429 of the City of Montreal Charter, the 


make t. 


compensation to be paid for land expfo- 
priated by the city, does not act as a judge 
of a superior district or county ct., so as to 
e appointment invalid under sect. 96 
of the Act in that it is not by the Governor- 
General, & the tribunal consequently in- 
competent. At confederation compensation 
Was assessed by comrs., ao) arate by the 
Superior Ct. under an Act o 
not act as judges of any ct. referred to in 
sect. 96; they were a legal commission or 


1864, who did 


authority within sect. 129, so that the legis- 


lature of Quebec under that section, com- 


bined with sect. 92, head 18, had exclusive 


Drapy, (1925} 3 D. L. R. 3817: 57 
O. L. KR. 44.—CAN. , 


sm. Affecting status of husband 
& wifr.}—A provincia) statute which 
purports to give a married woman the 
nent to sue her husband in tort fs 
ulfra vires on the ground that it alters 
the common law status of husband & 
wife, & subject which under the term 

marriage ” is assigned exclusively 
to the Dominion Parlament.—Hin) v. 
Hint, 11928] 4 D. L. R. 161: (1928) 
3 W. W.T. 673 ; affd., (1929) 2D. L. 2X, 
735; 2 W. W. BR. 41; 24 Alta. L. ©. 
105.—CAN., 


sn. ——.+—RovaL BANK oF 
CaNaDA v. DIAMOND, (1929] 3 D. L. BR. 
390; 2 W. W. R. 867; 38 Man. L. RB. 
301.—CAN. 

ga. Consent of parents.|— 
MARQUARDT ¥. Gorr, [1929] 1 1). L. R. 


206.—CAN. 

















8c. -}-~Provisions of Mar- 
riage Act, R. S. O., 1927, ss. 17, 34, 
are wira vires except in so far as they 
impose conditions with regard to con- 
summation & cohabitation & make 
the marriage voidablo only at the 
instance of one party & within a certain 
period. Sect. 34 (2) of the Marriage 
Act dealing with pre-marital incon- 
tinence {s ultra vires.—KERR v. KERR, 
[1932] O. HR. 289; 2 D. L. R. 349; 
reved., [1932] 4 D. L. R. 289.—CAN. 


sp. Wide Tire Act, 1889 (c. 22)— 
Intra vires.}—R. ». Howk, McNEIL v. 
Howe (1890), 2 B. Cc. R. 36.—CAN. 


sq. Habcas corpus.|—The provincial 
statute known as *‘ An Act Respecting 
Habeas C 2? RS. P. Q. 1925 
c. 167, 1s tntra vires, & has general 
application to all judgments, irre- 
spective of the cause of detention.— 
Ee p. Fone, Ex p. You, Ex p. CHAtt- 
FOUX, daa? 1D. L. R. 2233 50 Can. 
Crim. Cas, 213; sub nom. MoQuiIN v. 
Fone, Q. R. 44 K. B. 476.—CAN. 


sr. Water —~Powers relating to.} 
Re WATERS & WATER POWERS REFER- 
muee faee 2)D.L. R. 481; S.C. R. 
200.—CAN, 


st. Grain Marketing Act, 1931.J— 
Grain Marketing Act, 1931 (Sask.), is 
ultra vires, since in its true nature & 
character it {a logislation enacted with 
the object of controlling the export of 
grain from Saskatchewan to other 
provinces & foreign countrics, & it is, 

berefore, an interference with the 
Dominion Parliament’s exclusive 
powers ovet the *‘ Regulation of Trade 

Commerce.” 

38 


authority to repeal the Act of 1864 & to assign 
the assessment of compensation to the present 
commission, the alteration in the mode of 
appointment being a matter of procedure 
within the legislative competence. 
art. 429 awards made thereunder are to be 
final & not open to appeal, they can be ques- 
tioned only for want of jurisdiction.— 
MARTINEADU (O.) & Sons, Lrp. v. MONTREAL 


As by 


he right of u resident of a province 
to export therefrom & sell elsewhere 
grain grown therein is not a matter of 
“ Property & Civil Rights within the 
Province,’’ within clause 13 of sect. 92 
of B. N. A. Act, nor is it a “f matter of 
mercly Jocal ov private nature in tho 
Province,’’? within clause 16 thereof.—- 
fe GRAIN Manketinu Aor, 1931, 
ae 2W. W. 1. 146; 258. LL. 


—— 
. ° 


sv. Soldiers’ Taxalion Relief Act.j— 
A provincial Act, such as Soldiers’ 
Taxation liclief Act, 1924, the objoct 
of which 3s to assist ex-soldiers because 
of their disabllities, Is not an Act which 
falls within the Donunion Parllament’s 
exclusive Jegislative authority with 
respect to “ Militia, Military & Naval 
Services & Defence.”—BRANDON CITY 
v. MuNIGIvAL Comh., [1981] 3 Db. L. R. 
397; 2 W. W. RR. 65: affd., (1931) 3 
W. W. RR. 225; 4D. L. RR. 830; 3 
W. W. HR. 225; 39 Man. li. R. 582.-- 
CAN 


wee y 
s 


sx. Narigation.]-~The Lakes & 
Rivers Timprovement Act dows not 
purport to restrict or interfere with the 
navigation of the river & cannot be 
regarded as fuvading the rights of the 
Dominion in its control over uaviga- 
tion; it. {is therefore intra vires of the 
Ontario legislature.~-~ Ite ARROW RIVER 
& TRIBUTARIES SLIDE & BooM Co., 
ee SC. h. 495; 2D. L. R. 250.— 


sy. Domestic Relations Act, 1927 
(Alta.)—Ultra  vires.}-A provincial 
Act which purports to invest a magis- 
trate appointed by the province with 
powers theretofore exercisable only by 
& judge of a Superior Ct., as that term 
is understood in sect. 96 of the B. N. A. 
Act, is ulfra vires. Therefore, sect. 26 
of Domestic Relations Act, 1927 (Alta.), 
is ultra vires.—ROsSKIWICH tv. ROSKI- 
wicn (No. 2), [19311 3 W. W. R. 614; 
(193211 D. L. R. 135; 26 Alta, L. R. 
137.—-CAN. 


sf. Game laws.}—Acoused, who was 
not an Indian, was convicted under 
Game Act, RK. 8. B. C., 1924, for killing 
a pheasant during a close season. The 
Was Cor tted on an Indian 
Reserve. The aceused did not hold 
a permit from the superintendent of 
the reserve to bunt theroon :—-Held: 
the Act was intra vires with respect to 
its application to the accused & the 
couviction should be sustained.—R. v. 
MORLEY, (1932) 2 W. W. RR. 198; 
4 D. L. R. 483.—CAN. 


PART I. SECT. 3, SUB-SECT. 
A. (¢c). 


within the powers of the logisiature.-— 
R. v. WALSH i908), he C. T. 186; 
ao L. a 527; 


* (Orry), [1982] A. 0. 118; 101 L. J. P.O. 49; 
146 L. T. 291; 48 T. L. BR. 95, P. C. 


178c; -——— Security Frauds Prevention Act; 1930 


(Alta.).J—Security Frauds Prevention Act, 
1930, of Alberta, provided that no person 
might trade in securities unless he ilies 
registered with the approval of the A.-G. ; 

corpn. could be registered, & in that case its 
officials did not need registration. In effect, 
the Act precluded a public co. from selling 
its shares unless it did so through a registered 
person or was itself registered. By sect. 9 
the A.-G., or his delegate, could examine 
any person or co. to ascertain whether any 
‘‘ fraudulent act,” which was very widely 
defined, had been, was being, or was about 
to be, committed. The Act imposed penalties 
for breaches of its provisions, & by sect. 20 
made it an offence to commit any “‘ fraudulent 
act ’’ not punishable under the Criminal Code 
of Canada :—Held; the Act was within the 
scope of the powers of the Provincial legis- 
lature under sect. 92 of the British North 
America Act, 1867. It was not invalid in 
relation to Dominion cvs., as it did not wholly 
preclude them from selling their shares unless 
they were registered, but merely subjected 
them to competent provisions applying to all 
persons trading in securities. or was it, 
as a whole, a colourable attempt to env roach 
upon the Iegislative power of the Dominion 
as to the criminal law ; so far as sect. 20 was 
invalid as so encroaching it was clearly 
severable.—LYMBURN v. MAYLAND, [1932] 


A. C. 318; 101 L. J. P. C. 89; 146 L. T. 
458; 48 'T. L. R. 231, P. C 
179a. Trade disputes.]|—Industrial Disputes In- 


vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour tor the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was got to be binding 
upontheparties. After areference to a board, 


37 o (p. 447) &. 
; oe ar ultra vires.—SiEVERN 
a8 78), 2 Ss. Cc. R. 70; 1 Cart. 1922, 


Vol. XVII.—Dependencies. 





.j—Customs Tariff LEYS 
(Industrics Preservation) Act, 192i- AUS. ‘7 
deaJs only with tho a pouition of © (p. ) i. 


Cases 178b—181b. 


a lock-out or strike was to be unlawful & 
subject to penalties :—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 3); it clearly was in relation to 
property & civil rights in the provinces, & 
subject reserved to the provincial legislatures 
by sect. 92 (18), & was not within any of the 
overriding powers of the Dominion Legis- 
lature s Ha aor Be set out in sect. 91; the 
Act could not be justified under the eneral 
power in sect. 91 to make laws “for the 
«peace, order, & good government of Canada,”’ 

as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril.— 
Toronto ELEcTRic ComMRs. v. SNIDER, [1925] 
A. C. 396; 94 L. J.P. C, 116; 182 L. T. 
738 ; 41 T. L. R. 238; 69 Sol. Jo. 32 5, P. C. 


180. Add. Annotation eG net Martineau (0.) & 


Sons, 


be Ltd. v. Montreal (City), [1932] A. C. 


181a. Appointment of judges.]—Judicature Act, 


1924, of Ontario, s. 2 (2—t), & s. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the Iligh Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), 8s. 98, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. Sect. 
4 (3), however. which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection.—A.-G. 
FOR ONTARIO v. A.-G. FOR CANADA, [1925] 


A. ©. 750; 94 L J. P. C. 182; 133 L. T. 
434, P. C. 

181b. -----—- Members of Quebec Public Service 
Commission.]—-MarTINEAU (O.) & SONS, 


LTp. v. MONTREAL Ciry, No. 178b, ante. 


PART II. sence 3, eee 4.— 1; to sect. 55 of tho Constitution.— 
. (a). 


| FEDERAL TAXATION CoMR. v. HIps- 
, Lrp. (1926), 38 C. L. R. 219.— 


i Commonwealth 
Shipping Act, 1923—Falidity.]—Com- 





AN. taxation, & does not, infringe the first DP : 
aces 9 _. paragraph of scet. 55 of the Constitu- MONWEALTH & A.-G. ror Qoamon- 
5 A: he Nesp ed al ie tion. Customs Tariff (Industries Pree WEALTH (?. AUSTRALIAN | COMMON- 


although unusual, it was well 


"hb 222; 3  infringo the 


servation) Act, 1921-1422, 98. 8, deals 
with duties of customs only, & does not 
kocond paragraph of AUS. 


1.—CAN sect. 55 of the Constitution. 


WEALTH SHIPPING BoarD (1927), 39 
CG. iL. R. 1; [1927] Argus L. R. 61.—~ 


The tax h (p )i. ~-——.]—Judiciary Act, 


b i. —_—— a a to appeal to Supreme 
Court of Pareto estrictions on— 
Ulira vir 28. |-— CLARKBON vw RYAN 
CAN. 17 s. C. R. 251; 4 Cart. 439.-— 


—— Betting tag aa Act, 
1093 ‘te. 5)}—Ultra vires. |—T. v. Licut- 
ae 1923), 42 CaN Crim. Cas. 1; 


» RR. ibe 

li. Succession Duties Act, 1914 
C. 10)— Valid, }-—-BaRTue v. SHARPLES 

1918), Q. R. 55 8S. C. 301.—CAN. 

1 ii. Liquor laws relating to 
bekdaeatig rivers & wharves-—Wharves 
Valiaity of Federal CGovernment— 

idity.J}—OoTR v. SuEBke aOR 

COMMISSION, FORT! QUEBEO 
Liquo R OCOMMIBSION, T1981) 4D. fa R. 
137; 56 Can. O. O. 871.—CAN. 





imposed by sect. 8 is itnposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 

Jonstitution. —Norr BrRoTrHerRs & Co., 
Lro. v, BaRKLEY (19245), 36 C. L. R. 
20: 31 Argus L. Ml. 256. —AUS. 

o (p. 447) il. J—Held: neither 
Income Tax Assessment Act, 1922- 
1924, nor Income Tax adamant 
Act, 1922-1925, nor either of Incomo 
Tax Acts which inmvorporated thorc 
Assossatnent Acts, was obnoxious to 
any of the provisions of sect. 55 of tho 
Constitution. — FEDERAL TAXATION 
Comr. v. MUNRO, BRITISH. IMPERIAL 
Ou. Co., Lip. vo. FRDERAL TAXATION 
wre (1926), 38 C. L. RR. 153.—ADS. 

oD: 447) iii. —-—.])—-Held: War- 
Profits Tax Assessment Act, 
tor 7-1918, 8. 14 (5), was not obnoxious 
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Pp. 44 7 
1903-1920, 8. 39 (2) (a) [as intorpreted 
in No. G05 i. post), is a valid exercise of 
ue pov conferred by sect. 77 (ili.) 
of tho Conatitution.—LIMERIcK S.S. 
Co. v. COMMONWEKALTH OF AUSTRALIA 
(1921), 25 S&S. R. N. S. W. 293: 35 
Rue h. 69; 31 Argus L. kh. 153. 


h (p. 447) it. S. OP. ae COMMON- 


WEALTH 0. KREGLINGER e) VeRNAR 
Lrp. & PARSLEY ee Ta L. RR. 
393.3 [1926) V. 331; [1926] 
Argus 1h. R. 161 ue 





o (p. 448) i. Election for Senate.) 
—Held : Commonwealth Electoral Act 
1918-1925, 8. 1284 (12), was a val lid 

exercise of the power confe 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to 
laws “prescribing the method of 


Cases 184a-——186a. HnGLIsH AND Empire Digest SuPPLEMENT. 


184a, 


& issuing certiticates. 


tax authorities, 


due to pltf. co. 


amount so deducted :—Held: 


choosing senators.”,—JupDD v. MCKEON 
(1926), 38 C. L. R. 380.—AUS. 

st. Removal of proceedings to BRigh 
Court.}--Judiciuary Act, 1903-1920, 
a. $0, is a valid oxercise of the powers 
conferred by sects. 76 & 77 of the 
Constitution.—Re Yarns, Hz p. WALSN, 
Re Yares, Ha p. JOHNSON (1925), 37 
ae R. 363 [1926] Argus L. R. 46.— 


sv. —~-—.}—Judiciary Act, 1903- 
1920, s. 404, is a valid exercise of the 
power couferred hy sects. 77 (ii) & 51 
(xxxix) of the Constitution.—Pmrig 
v. Pe aaa (1925), 36 GO. TL. 1. 170. 


——e 


sw. Trading by Commonweulth— 
Through agents— War Precautions 
(Wool) Reguiations.}—During the war 
& after the making of the above regu- 
lations, the Executive Govt. of the 
Commonwealth entered into agree- 
ments with a co., engugedin the manu- 
facture & sale of woul tops. Each of 
these agrevemcnis was either an agree- 
ment to give consent to a salo of wool] 
tops by the co. in return for a share 
of the profits, called by the parties a 
“licence fee,” or an agreement that the 
business of manufacturing wool tops 
should be carried on by the co. as agent. 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreoments :——~Held : 
apart from any anthority conferred by 
an Act of Parliament of the Commou- 
wealth or by rugulations thercunder, 
the Executive Govt. had no power to 
make or ratify any of the agreements. 
—-COMMONWEALTH & CruNTRAL WooL 
COMMITTEE ». COLONIAL COMBING, 
SPINNING & WEAVING Co., LTD, (1922), 
31C. L. R. 421.-—AUS. 
sy. Power to confer judicial powers.) 
—The powers which Income ‘lax 
Assessment Act, $922-1923, by os. 44, 
50 & O11, purports to confer upon a 
Board of Appeul created under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& @ Board of Appeal not being such a 
et., the conferring of those powers is 
ultra vires the Commonwealth Parlia- 
ment.-~BRITISH Jspirrian OL Co., 
LTD, v. FEDERAL CoMR, OF ‘TAXATION 
(1925), 35 C. L. R. 422: 31 Argue J. KH. 
129.—AUS. 
_&z. Power to give appellate jurtsdir- 
tion to High Court—Appeal from non- 
federal court.J—The  Cormmonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from @ et. established by the Parlia- 
ment in a territory, notwitbstanding 
that the ct. so established is not a 
federal ot. within sect. 71 of the Con- 
stitution; & Jurisdiction to entertain 
an appeal from the Supreme C't. of the 
Northern Territory is lawfully con- 
ferred upon the High Ct. by Supreme 
Ct. Ordinance, 1911-1922, a. 21, & 
Northern ‘lerritorg (Administration) 
Act, 1910, 5. 13.—PortEr vo. Ro. Be yp. 
CH, Max Yur (1926), 87 OL. BR, 433. 


Ba. Discovrry--~ Against Stute.}—--Judi- 
clary Act, 1903-1920, 8. 64, in ie hoa 
it gives pitf., resident of one State, in 
an action against another State, the 


Power to compel British company to 
deduct income tax from dividends on shares 
situate in England.]—Pitfs., a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 
conunittee for registering rages of shares 

eft. 
declared a dividend, the Australian income 
acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
In an action claiming: the 


co. having 


the debt 


_..,-.. to obtain discovery of documents 
from, & to administer interrogatorics 
to, dcfts., is within the legislative 
powcr of the Commonwealth Parlia- 
ment.—GRIFFIN vy, SOUTH AUSTRALIA 
(STATE) (1924), 85 C. L. BR. 200; 31 
Argus . R. 81.--AUS. 


sb. Immigration. }—Imuipigration Act. 
31901-1995, a. 8aa, is a valid exercise of 
the power conferred by sect.. 51 (xxvii) 
of the Constitution.—e Yates, ha p. 
Wash, Re Yates, Hr p. JOUNSON 
(1925), 37 C. L. RR. 86; 11926) Argus 
L. R. 46.—AUS. 

sc. Immigration Act, 1901- 
1925, 8.5 (3) (34) (38) :-—Held: valid.-— 
WILLTAMBON v. Att ON (1927), 39: C. 1. RB. 
95; [1927] Argus L. ht. 13.—AUS. 

sd. Power to grant financial aid to 
Stales.)—Held: Federal Aid Toads 
Acts, 1926, was a valid exercise of the 
power conferred wpon the Common- 
wealth Parliament by sect. 96 of the 
Constitution, to grant financla) assist- 
ance to any State on such terms & 
conditions os the Parliament might 
think fit.—STaATR OF VICTORIA vv. 
CoMMONWEALTH (1926), 38 GC. I. ft. 
$99.—-AUS. 

se. HKankeruptey—Siate Acts — not 
affected as to matlers not dealt with in 
Commonwealth Act-~Or as to pending 
proceedings. J—Te PARSONS (1928), 28 
SR. NLS. WW. 5753; 45 NLS. WLW, 
1458.—- AUS. 

sf. Interference with freedom of inter- 
State trade.|— The validity of a Federal 
Act or regulations made thereunder 
cannot be attacked on the ground of 
interference with freedom of intor- 
State trade & commerce; a. 92 of the 
Constitution protects Inter-State trade 
against State interference, but does not 
affect the legislative power of the 
Commonwealth. The Dricd Fruits 
Act, 1928, does not give preference to 
one State over another State, but tho 
regulations made thereunder do & are 
therefore invalid as being obnoxious 
to s. 99 of the Constitution.-—JAMES 
v. THE COMMONWEALTH OF AUSTRALIA 





(1929), 41 C. L. R. 442; 2 ALL. OO, 
322.--AUS. 
sh. Powers as to State Courts.|— 


(1) Sect. 77 (10) of the Constitution 
does not enable the Parliament to make 
a Commonwealth officer a functiouary 
of a State Court & authorise him to act 
on its behalf & administer part of ite 
jurisdiction ; (2) although sect. 51 
(xxxtx) of the Constitution confers 
nower upon the Parliament to make 
aws with respect to matters which 
attend, or arise in, the execution of 
any power vested by the Constitution 
in the Federal Judicature, as distinct 
from mattors incidental to the subjects 
assigned to the Commonwealth, never- 
theless it, docs not authorixe the recon- 
slitution of a State Court which is 
invested with Federal jurisdiction or 
of the organisation through which its 
powers & jurisdiction are exercised, 
because sect. 77 (111) contemplates the 
selection by the Parllament of an 
existing judicial orzan which depends 
alike for its structure & its being upon 
State law & the graut to it of powers 
of adjudication upon specified subjects 
of Federal jurisdiction.— Lm MESURIER 
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created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on plitf. co. in respect of such debt, & the 
action succeeded.—_-LONDON & SoutH AMERI- 
cAN INVESTMENT Trost, Lip. ». Barrisu To- 
BACCO Co, (AUSTRALIA), Lrp., [1927] 1 Ch. 107; 
06 L. J. Ch. 58; 70 Sol. Jo. 1024; sub nom. 
Pass v. BrivisH Topacco Co. (AUSTRALIA), 
Lrp, (1926), 42 T. L. R. 771. 


186a. Commonwealth Acts—Presumption in favour 
of validity.]—SHuLt Co. or AUSTRALIA, LTD. v. 
FEDERAL Comer. OF TAXATION, No. 205a, post. 


v. CONNOR (1930), 42 C. L. R. 481.— 
AUS. 


sk. Bankrunicy.j}—Held: sects. 12 
(5), 18 (1) (), 23 & 24 of Bkpcy. Act, 
1994-1 928, are ultra vires. — LE 
MESURIER v. CONNOR (1930), 42C.L. R. 
481.-—AUS. 


sl. Immigration-—lertent of powera.) 
— The power of Parliament to mako 
laws witb respect to immigration 
enables it, to ped eas upon the ship‘s 
agent, who is autborised on its behalf 
to perform the duties fmposed by Jaws 
in force in the port, an absolute 
liabhity to a penalty upon entry of an 
immigrant from the vossel,— ORIENT 
STEAM NAVIGATION Co. ‘ 
GLEESON (1931), 44 C. L. BR, 254, ; 
ue I. Rh. 61 + 4 A. I. ae sae 
—A ° 


sn. Morfeiture of fishing boat — 
Whether Admiralty jurisdiction.) — 
Held: jurisdiction to condemn a 
fishing beat as forfeitod was not in its 
naturo Admiralty jurisdiction & there- 
fore it was not necessary to reserve 
Fisheries Act, 1925, for Royal assont 
in order validly to confer such juris- 
diction on a ect. of petty sessions.— 
CHALLENGER v¢. That (1931), 24 Tas. 
L. Rh. 53.—AUS. 


PART II. som canal 4.— 
. (b). 

ri. -~--— Power to imnose customa & 
excise duties.)—~Held « Taxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
invalid,—-COMMONWEALTI & CoMMON- 
WEALTH OFL REFINERIES, LTD. vv. 
STATE OF SoutTm AUSTRALIA, LTD, 
(1926), 38 C. L. R. 408, [1927} Argus 
L. h. 40.— AUS. 

r ij. ——— —~-—.)—Jield: Financo 
(Newspupersa Taxation) Act, 1926 
(N. B. W.), & Finance (Taxation 
Management) Act, 1926 (N. 8S. W.), 
ss. 2, 3, 5, 6 & 7, were invalid.— Famr- 
¥rAx (JoNUN) & Son, Lrp. & Smirn'a 
NEWSPAPERS, LID. vw. New SouTrn 
Waris Sratre (1927), 39 C. L. RB. 139; 
[1927] Arcus L. R. 87.—CAN. 

t i, ——-.]}--JAMES v. THE STATE OF 
BT (1927), 40 Cc. L. R17. 


t ii. —— Prohibition of importation 
of stock—Validity of Stock Act, 1901 
(N, S. W.).)—He p. NeLson (No. 1) 
(1928), 42 C. L. R. 209; [1929] Argus 
lL. KK. 21.—-AUS. 

t iii. Validity of Farm Produce 
Agents Act, 1926 (N. S. W.).}+—Held : 
the provisions of Farm Produce Agents 
Act, 1926 (N. 8S. W.), were not ob- 
noxions to the provisions of sect. 92 
of the Constitution.—ROUGHLEY v. 
THE STATE or NEw SouTy WALzES, 
Erp. Beavis (1928), 42 0. lL. R. 162: 
192 A. lL. R. 1.--AUS 

oi, -————~.j—Sect. 7a of Constitution 
Act, 1902--1929 (N.S.W.) provided: 
“7A (1) The Legislative Council shall 
not be abolished nor, subject to the 
provisions of sub-sect. (6) of this 
section, shall its constitution or powera 
he altered except in the manner pro- 
vided in this section. (2) A Bill for 
any purpose within sub-sect. 1 of this 
section shall not be presented to the 





188a. Interference with freedom of inter-State 


trade.J—(1) Dried Fruits Act, 1924, gs. 28, 
of South Australia, does not authorise the 
Minister of Agriculture to make orders for the 
compulsory yy wens of dried fruits with 
the object of forcing the surplus of dried 
fruits off the Australian market, as that object 
involves directly, & not merely incidentally, 
an interference with the freedom of inter- 
State trade contrary to sect. 92 of the 
Commonwealth Constitution, to which section 
the pe given by scct. 28 of the Dried 
Fruits Acts are expressly subject. 

(2) The decision of the High Ct. of Australia 
as to the validity of the orders was not a 
decision as to the limits inter se of the con- 
atitutional powers of the Commonwealth & 
of any State or States within sect. 74 of the 
Commonwealth Constitution so as to render 
an appeal to the Privy Council incompetent 
in the absence of a certificate by the Iligh 
Ct.; that was suv whether or not sect. 92 of 
the Constitution bound the Commonwealth 
as well as individual States.—JAMEs 1. 
Cowan, [1932] A. C. 642; 101 Ju. J. PC. 
149; 147 L. T. 321; 48 T. L. R. 564, P. C. 


192a. Bill relating to abolition of Legislative 


Couneil—-Condition precedent to presentation. ] 
—The Constitution Act, 1902, enacted by 
the legislature of New South Wales, was 
ainended in 1929 by adding sect. 7A, which 
provided that no Bill fur abolishing the 


Vol. XVII.—Dependencies. 


Cases 188a—102a. 


Legislative Council should be presented to the 
Governor for His Majesty’s assent until it had 
been approved by @ majority of the electors 
voting upon a submission to them made in 
accordance with the section; & that the 
same provision was to apply to a Bill to repeal 
the section. In 1930 both houses of the 
legislature passed two Bills, one to repeal 
sect. 7a & the other tu abolish the Legislative 
Council. By Colonial Laws Validity Act, 
1865 (c. 63), s. 5, the legislature of the State 
had full power to make laws respecting the 
constitution, powers & prodecure of the 
legislature, provided that the laws should 
have been passed in such ‘* manner and form ”’ 
as might from time to time be required by any 
Act of Parliament, letters patent, Order in 
Council, or colonial law in force in the 
colony :—Held: the whole of sect. 7A of the 
Constitution Act, 1902, was within the com- 
petence of the legislature of the State under 
Colonial Laws Validity Act, 1865 (c. 63), 
s. 5; the provision that. Bills of the nature 
stated must be approved by the electors 
before being presented was a provision as to 
‘“manner & form” within the proviso; & 
accordingly the Bills could not lawfully be 
presented unless & until they had been 
approved by a majority of the electors 
voting.—-A.-G. FoR Netw Sour WaALKs v. 
TRETHOWAN, [1032] A. C. 526; 101 L. J. 
Pp. C. 158; 147 L. T. 265; 48 T. L. Wt. 514; 
716 Sol. Ja. 511, P. C. 


Govervor for His Majesty’s assent until 
the Bill has been approved by the 
electors in accordance with — this 
Hection. . .. (6) The provisions — of 
this section shall extend to any Bill 
for the repeal or amendment of this 
section ’ :—licld: a repeal of this 
provision cannot be enacted unless it 
js submitted to & approved by a 
majority of the electors because it. 
rsquiros & manner & form iu which a 
law shall be passed respecting powers 
of the Legislature within Colonial Laws 
Validity Act, 1865, s. 5.-—A.-G. FOR 
Sratte or NEw Sourn WALES v. 
TRETHOWAN (19351), 44 C. TL. HR. 504: 
4A. L. J. 4073; (1991) Argus bL. RR. 
101.— AUS. 


sg. Validity of Secret Commissions 
Prohibition Act, 1919, 6. 3.)-—Held: 
the provisions of the Secret Con- 
missions Prohibition Act, 1919 
N. S. W.), 6. 3, were not invalid,— 
Rt. vw Gares, Hr mp. MALING (1928), 41 
COL. R. 5193 2A. LL. J. 330.—AUS. 

Bh. lower to alter Federal awurd. Fae 
When an award has becn made by the 
Commonwealth Ct. of Conciliation & 
Arbn. pursuant to Commonwealth 
Conciliation & Arbn. Act, 1904-1921, 
the Parliament of a State cannot alter 
the terms of the award, or confor or 
impose on the parties to it rights or 
obligations which are inuconsistont with 
such terms.—CLYDPE ENGINEERING Co., 
LTp. v. COWRURN, METTERS, Lrp. & 
LeveR BROTHERS, LTD. v. PIcKARD 
(1926), 37 C. I. R. 466; [1926] Argus 
L. R. 214.—AUS. 

al. State Act repugnant to Common- 
wealth Act—Invalid.|}—Ou an informa- 
tion for an offence under sect. 4 of 
Masters & Servants Act, 102, N.S.W., 
deft. was convicted & fined for neglect- 
ing to fulfil the contract made between 
the informant, his employer, & himself 
in pursuance of an award, made by the 
Commonwealth Ct. of Conciliation & 
Arbn., which bound both partics & 
required them to perform the contract. 
The very samo conduct by the same 
persons was therefore punishable, but 
somewhat, differently, under Common- 
wealth Concillation & Arbn. Act, 
1904-1928, & the New South Wales 
Masters & Servants Act, 1902 :—Held: 


the State Act was invalid, pro tanto, by 
virtue of sect. 109 of the Constitution.- ~- 
Exp. McLE&AN (1930), Argus L. R. 377; 
ae L. J. 103; 483 C. L. R. 472.— 


sp. Wasters d> Servants Act, 1902, 
8 4.J}--/Teld: sect. 41 of Masters & 
Servants Act, 1902, was fnoconsistent 
with the provisions of Commonwealth 
Couctliation & Arbn. Acts, 1904--19428, 
& was, to the extent of such tneon- 
sistency, invalid.—~-MCKECHNIE Tt. Ray 
(1031), 31 S. R.ON. S. We. 6735) 48 
N. 8. W. W. N,. 12.--AUS. 


PART I. SECT. 8, SUB-SECT. 4.—C. 

sj. Samoa Act, 1921—Vatid.|— 
TAGALON v=, INSPECTOR OF POLEOCK, 
FUATAGA v. INSPECTOR OF POLICE, 
[1927] N. Z L. BR. 883.--N. Z. 

sn. Divorce & Matrimonial Causcs 
Amendment Act, 1930, 9. 3-——-Intra 
rires.) - Subject to the limitatious im- 
msed by the Legislature of Great 
3ritain, the New Zealand Legislature 
eujoys complete Independence & may 
legislate as it pleases; & Divoree & 
Matrimonial Causes Amendment Act, 
1930, s. 3, being for the peace, order, 
& good government of the country, & 
not being repugnant to any statute 
law reluting to New Zealand by the 
Imperial Legislature, or ambiguous su 
as to permit the rules of international 
law to prevail, is dnéra vires the New 
Zealand Legisluture. A wife petition- 
ing under that statute for a divorce 
from her husband, who was never 
resident or doiniciled in New Zealand : 
—Held: entitled to a decree nisi.— 
Wortu vt. WoRTH, [1931] N. GZ LL, It. 
1109.—-N.Z. 


PART II. SECT. 3, SUB-SEOCT. 4.—D. 
hi. Distribution of divi- 
dends.}—The tax imposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, s. 3, of one 
ahilling for each pound of divideud 
distributed after a certain dato, is a 
direct tax infra vires the Provincial 
Council] under South Afrtea Act, 
8. 85 (1).—JOHANNESBURG CONROLI- 
DATED INVESTMENT Co., LTD. vv. 
TRANSVAAL PROVINCIAL ADMINISTRA: 
TION, [1925] App. D. 477.—8. AF. 
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h ii. -———— —— Receipt of premiums.) 
-——Ihe tax imposed fy Tax Ordinance 
of 1923 (‘Transvaul) upon insurance 
cos., On pretniuins received, is a direct 
tax infra vires the Provincial Coun?) 
under South Africa Act, s. 85 (1)— 
INLAND ReEvVENCK CowR. vw. Roya 
KXCHANGE ASSURANCE Co., [1925] App. 
D. 223.—S. AF. 

b fii. Control of trading licences. | 
—Held: Transvaal Previneial Ordi- 
nance 12 of 1926 was ultra vires the 
Provincial Council. RELOOMAL v. RE- 
CEKIVER OF REVENUE, [1927] App. D. 
401.—S. AF. 





ki. ---— Proclamation of local arcas.] 
—Natal Provincial Ordinance 7 of 
192%, which confers on the Administ ra- 
tor power to proclaim local areas & 
Provides for the election of comunit.tees 
to funetion therein, such committees 
heing established with the sole object 
of carrying ont Public Health Act 36 
of 1919, & not of creating any form of 
local self-covernment, is ultra vires the 
Provisional Counci)] under South Africa 
Act, s. 89 (6).---IStPiNGO HtALTA Com- 
ae JADWAT, [1926] App. D. 113. 





k fi. Municipal franchise.j— 
Ord. 19, 1924, 8. 13 (1) :-—fleld: intra 
vircs.—- ABRAHAM * DtRBAN CORPN, 
(1926), 47 N. L. R. 356.—S. AF, 


k iii. - - Knrolment of burgesses.} 
Ueld: Natal Ordinance 19 of 1924, 
8. 13 (1), was intra vires the Provincial 
Council.— ABRAITAM v. DURBAN CURPN., 
(1927) App. D. 444,—S, AF. 


k iv. ---—— Qualification of attorneys. } 
—The proviso to R. 8S. C., Ord. 32, 
r. 47, a8 originally framed in 1909 
provided that any person admitted as 
an attiorney by virtue of qualifications 
acquired by him elsewhere than in 
South Africa should not be entitied to 
practi-e as an advocate until he had 
served unden articles in Natal for at 
least 18 months. In 1923 the words 
** Province of Natal,”’ were substituted 
for “‘ South Africa ’* by a rule framed 
by Judge-President & Judges of Natal 
Provincial Division: — Held: the 
amending rule was not ultra vires as 
being repugnant to sect. 115 of South 
Africa Act.-——- INCORPORATED Law 


197—208. 


197. Add. Annotation :—Refd. Croft v. Dunphy 
(1932), 48 T. L. R. 652. 


199. Add. Annotation :—Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 48 T. L. R. 617. 


200a. Appointment — What constitutes.] — A.-G- 
FOR ONTARIO v. A.-G. FOR CANADA, No. 18la» 
ante, 

200b. Rights of existing Jjudge—On constitu- 

tion of new court.|—Judicature Act, 1919, of 

Alberta, s. 6, requires for its working the 

appointment of two Chief Justices, one of the 

Appellate Div., & the other of the Trial Div., 

of the Suprome Ct., & the fact that before 

the passing of the Act the Chief Justice was 

Chief Justice of the Supreme Ct. did not 

necessarily entitle him to be, or to be 

appointed, Chief Justice of the Appellate 

Div., & his non-appointment to that office 

did not constitute an infringement of any 

legal right to which he was entitled.—ScotTr 

: A.G. FOR CANADA (1923), 40 T. I. R.-6, 

.C. 





ENGLISH AND Emprre Dicrest SUPPLEMENT. 


Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 
In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922-1925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven years, is not a ct. 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee dosired to make it 
quite clear that, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their olfice, subject to the power of removal 
contained in sect, 72.—SHeLL Co. oF 
AUSTRALIA, Lip. v. FEDERAL COMR. OF 
TAXATION, [1931] A. ©. 275; 100 L. J. P. C. 


205a. Right to hold office for life-—-Members of 

Board of Review under Australian Income 
1922-25——Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.]}—An Act of the 


Tax Assessment Aets, 


SoOcIETY OF NATAL v. VAN AARDT, 
[1930] N. L. lt. 69; affd., [1930] App. 
DD. 385.—~S. AF. 

sk. Rhodesia--Taraiton of non-resti- 
dents carrying on business unrthin 
territory.|— Under the power conferred 
upon the legislature of Southern 
Rhodesia by the Order in Couucil of 
1898, 9. 35, it is intra vires fur that 
legislature to levy a tax upon income 
accruing to a non-resident froin a 
source not within the territory, where 
such nou-resident curries on business 
within the territury.---Rnopksia Rya. 
» ComR. ov Taxks, [1925] App. D. 
438.—S AF. 

sl. Transkeian Territorics — Im- 
migration of Asiatics.}—Iirld: Pro- 
clamation 261 of 1904 was ultra vires.— 
R. v. BARMANLA, [1927] App. D. 537.— 
S. AF. 

sm. Qualtificalions of voters-~ Powers 

Union Parliament.}—The powers of 
the Union Parliament to prescribe the 
qualifications of voters are derived 
from sect. 35 of the South Africa Act 
& are strictly liinited by the provisions 
of that sect. By that sect. the Union 
Parliament, as usually constituted, ts 
vested with plenury powers of making 
laws dealing with that subject-matter 
except in the cases mentioned in the 
two sub-sects. These exceptions only 
arise where the new law woud have 
the effect of disqualifying a person on 
the ground of race or colour only.— 
R. vw. NDOBE, [1930] App. D. 484,— 


« * 


PART II. SECT. 3, SUB-SECT. 4.—-E. 

50. Crown grants.|\— Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are not invalid, is not ultra 
vires the Indian Jerislature.—SECRE- 
TARY OF STATE FOR INDIA vv. HATA 
PARTHASARATHY APPA Kao (1026), 
T. L. RR. 49 Mad. 349.—IND. 

sp. Taration.}—Held ; Income Tax 
Act, 8. 67, was not ultra vires.—DR. 
RR. N. Sincua v. SECRETARY a ats 
FOR INDIA IN COUNCIL (1927), 7 ~~. RR. 

5 Ran. 825..—IND. 

sq. Actsof lal Legislature:—Eatent 
of onecratum.j—The United Provinces 
Ct. of Wards, like the Acts of man 
other local Legislutures dealing w ith 
the local Ct. of Wards, has nv effect 
beyond the jurisdiction of ita own 
Legislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act 


53 ; 


Commonwealth , 


local validity & special procedure 
validity in its own ppnere No local 
Legislature can prescribe procedure for 
any ct. beyond its territorial juris- 
diction, & any Act passed by a local 
Legislature for ita own cts. cannot be 
enforced beyond those territorics.—- 
CrimatTroo Lat. Missek v. NARAINDAS 
BawNaATU PrRasaAvp (1928), IL. RR. 
off Cale. 704—IND. 


PART IJ. SECT. 4, SUB-SECT. 1.—A. 


oi, Whether presumed—Com- 
missioner uith judicial powers.|—To 
appoint @ comr. under Mining Act 
(Ont.), 6. 123, & thea invest him with 
powers exercisable by a superior ct., 
as that term fs to bo understood in 
B.N. A. Act, is to enable the provincial 
authority in effect to appoint @ judge 
of a superior ct., which is beyond its 
power: & it could not be presumed 
that the Governor-Genoral had giveu 
the provincial appointee a patent 
designating him a judge of a superior 
ct.--Re McLEAN GOLD Minrs, LTp. t. 
A.-G., (1923) 1D. L. R.10:; 04 O.L. ki. 
573, ons CAN. 

st. Jéemuncration — Restrictions on.} 
—ZHeld: Judges Act, R. S.C. 19086, 
8. 34, has no application to the re- 
muneration of a judge whose appolut- 
ment to perform the duty or service 
was made before the enactment of that 
sect.— Fe JuULUGEB Act, (192312 D. L. R. 
604; 520. L. R. 105.—-CAN., 


PART II. SECT. 4, SUB-SECT. 2.—A. 


sw. Canada--- Districtcourt. |\—Except 
as to matters for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 
vince the cause of action arose, the 
property js situated, or defts. reside.— 
PoLaR AERATED WATER WORKS »v, 
WINNIKOFF, [1921] 3 W. W. RR. 370; 
D.L. R. 403; 17 Alta. L. BR. 150.— 


SX. .j—-When a district 
ct. action fs not. commenced in the ct. 
of that district in which deft. or one 
of dofts., dwells or carries on business, 
the ct. has now no jurisdiction unless 
the action is one with respect to which 
the District Courts Act or some par- 
ticular statutory direction ihe des 
otherwise, or unless deft. by his con- 
duct has submitted to the jurisdiction. 
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144 L. T. 421; 
Annotation :—-Consd. Martineau (O.) & Sons, Ltd. v. Montreal 
(City), [1932] A.C. 113. 
208. Add. Annotation:—Refd. Palmer v. Crone, 
{1927} 1 KX. B. 804. 


47 T. L. R. 115, P. C. 


—KULYK v. KLEIN, [1929] 4D. 1. fh. 


159; 2 W.W. R. 334; 24 Alta. L. KR. 
200.—CAN. 
sb. -—— Exchequer Court.}-— iEx- 


chequer Ct. Act, a. 22 (c), means that 
where the subject-matter of the action 
primarily, but not incidentally, con- 
cerns a patent of invention, trade- 
mark or copyright, the ct. may grant 
any appropriate rernedy known to the 
conunon law or equity.—-MCCRACKEN 
v Watson, [1982] Hx. C. R. 83.—~ 
CAN. 

sc. —~-—— --——.}--The actions were 
for the recovery of the amounts of 
bonds given by appits. to the Crown 
in respect of liquors entered at a port 
for export, the form of bond betag 
expressed to secure actual exportation 
to the place provided for in the entry 
& production of proof thercof. app. 
denied liability on the bonds & alleged 
that, in any event, the Crown could not 
recover interest, & that the Exe shequer 
Ct. of Canada had no jurisdiction in 
the inatter, the matter being one of 
contract & not one arising out of the 
administration of the laws of Canada 
& the provincial cts. only having 
jurisdiction :-—Held: the Kxchequer 
Ct. of Canada had jurisdiction to hear 
é& determine the claims.--CONSOLI- 
DATED DISTILLERIES & Hume v. h., 
CONSOLIDATED DISTILLERIES & SMITII 
vo. Wt., (1932) S.C. R. 419; 2 DLR. 
631.—CAN. 

sz. Prince Kdward Island.)}-—-The ct. 
of last resort. in Prince Kdward Island 
is tho Supreme Ct. in that WP ar _ 
KELLY v. SULLIVAN (1876), 1 5. C. R. 
1.—CAN. 

sl Northern Ircland — Power to 
make order against ‘ neighbouring 
counties "'---Limited to counties in 
Northern Ireland.|--Under Grand Jury 
(Ireland) Act. 1836, 9s. 140, the 
expression * neighbouring counties ”’ 
must be taken to mean ‘‘ neighbouring 
counties ’’ in Northern Ireland. The 
jurisdictions respectively set up by 
Govt. of Ireland Act, 1920, are mutually 
independont & exclusive of each other 
within the rospective areas.—PLUMB & 
ORR v. of ERMAN AGH County COUNCIL, 
[1923] 21. Rt. 54.—~—IR. 


sm. High Court of Australia—Pro- 
ceedings involving the interpretation & 
apolicolen of Commonwealth of Aus- 
tralia Constitution Act, s. 92.]—The 
poomon of the validity of determina- 
tions made pursuant to the Dried 


234a. Court of civil judge of Secunderabad— 


Limitation of action.]|—Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge's ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rat BAHADUR 
BANSILAL ABIRCHAND v. GHULAN MAHBUB 
KHAN (1925), 42 T. L. R. 5, P. C. 


K. Other Particular Courts. 


284b. Bechuanaland Protectorate — Magistrates’ 


Court—Limited to criminal matters.|—By a 
proclamation issued in 1891 pursuant to 
Foreign Jurisdiction Act, 1890 (c. 37), 
Magistrates’ & other cts. were established in 
the Bechuanaland Protectorate. By clause 8 
the jurisdiction of the cts. was not to extend 
to any matter in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 


Part II]—Laws 


238a. Rule of English law as to parliamentary 


control of revenue—Application in New 
Zealand.|—It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct autborisation by Parliament 
itself; a payment made without that 
wuthority is legal & wlira vires, & the money, 
if it can bo traced, can be recovered by the 
Govt. 

An agreement made in 1913 provided 


Vol. XVII.—Dependeneies. Cases 234a—288a. 


violence. By clause 9 where jurisdiction was 
exercised the decision was to follow the laws 
& customs of the natives concerned, unless 
those laws & customs were incompatible with 
peace, order, & good government. Three 
natives were parties to an armed & mur- 
derous attack upon their tribal chief. As 
punishment the chief, after consulting & 
with the approval of his native council, 
caused their houses to be burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate of attempted murder, & 
sentenced to imprisonment; the sentences 
were reduced, as the houses of the accused 
had been burnt. Subsequently the three 
natives brought civil suits in the Magistrates’ 
ct. against the chief for damages in respect 
of the house burning, & the chief counter- 
claimed :—Jleld: the ct. had no jurisdiction 
in the civil suits having regard to clause 8 of 
the proclamation, as the matter was ane in 
which natives only were concerned, & there 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semble: the custom of house burning, 
above referred to, was incompatible with 
peace, order, & good government within the 
meaning of clause 9.—KHAMA v. RATSHOSA, 
[1931] A. C. 784; 100 L. J. P. C. 229; 145 
L. T. 657, P. C. 


of the Colonies. 


(inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applte: £7,500 when applts. granted a 
lease to KB. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to apypits. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, & 
it was not granted. Nevertheless the £7,500 


Fruits Acts fixing the quantity of dried 
fruits whicb might be marketed within 
the Commonwealth raises an issne 
directly involving the interpretation 
& application of s. 92 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dried frujts pursuant 
to those Acts, also, raiscs an issue 
directly involving the interpretation of 
the Constitution, & an action raising 
those questions is, therefore, within the 
original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
8s, 30.—JAMES v. THE STATE OF SOUTH 
AUSTRALIA (1927), 40 C. L. R. 1. 
AUS. 

sn. To make order refused by 
court of co-ordinate jurisdiction. }— 
JONES v. JONES G28). 40 cL. lt. 
315: [1928] V. L. R. 112; [1928] 
Argus e R. 45.—AUS. 





80. —-—— Proceedings between residents 
of different States—One plaintiff & 
defendant resident in same Stale.j— 
An action i{natituted in the Hizh Ct. 
in which there is on each side of the 
record a residcnt of the same State who 
is & necessary party to the action is not 
a matter between residents of different 


States within the Coustitulion, s. 75, 
& the High Ct. has no jurisdiction to 
entertain it.—WatTsox & GODFREY v, 
CAMERON (1928), 40 C. L. R. 446; 


PART II. SECT. 4, SUB-SECT. 2.—J. 


228 ii, ——- ——— ‘' Suit for land.’’]— 
HATIMBHAL HASSANALLY v. EDULJEE 
DINSHAW (1927), I. L. R. 51 Bom. 
516.—IND. 

eo i. —— At Calculta—To direct 
appellant to Privy Council to provide 
funds to enabic minor to be represented. )}—- 
The High Ct. is not ontitled after the 
finn) admission of a Privy Council 
appeal to make an order directing appt 
in the Privy Council] case to put the 
guardian of the nunor resp. in funds 
to have the case argued on behalf of the 
minor before the Judicial Committec.— 
Birr BrKRaAM KisHorRe MANIKYA tv. ALI 


o li. -~——~ Allahabad.}-—~The inherent 
powers of the Supreme Ct. of Calcutta 
were not conferred on the Allahabad 
High Ct. by the Indian High Courts 
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Act, 1861.—MAHANT SHANTANAND GIR 
v. MAHANT BASUDEVANA ND GIR (1930), 
I. L. R. 52 All. 619.—IND 


sp. Jurisdiction of Supreme Court of 
Bengal— Limitation to British subjects— 
Who are.|—Sect. 14 of 13 Geo. 3, c. 63, 
confines the jurisdiction of the Supreme 
Ct. beyond the limits of Calcutta to 
British subjects. In the carly statutes 
relating to India, the words ‘ British 
subject ’> mean a subject of the King 
of British birth.—Re PHANINDRA- 
CHANDRA SET (1930), I. U. R. 58 Cale. 
919.— IND. 


sr. Forcign courls—What included. 
-~In the contemplation of the genera 
law of Britisb India there are only two 
kinds of cls.—British Indian Cts. & 
Foreign Cts.—& whatever is not a 
British Indian Ct. is a Foreign Ot. 
Therefore, guoad the cts. of British 
India, the cts. of foreign countries, 
British Colonies, & assigned tracts like 
Secunderabad stand upon an equal 
footing as Foreign Cts.—SECUNDERA- 
BAD OFFICIAL RECEIVER v. LAKSH- 
MINAREYANA (1930), I. I. R. 54 Mad. 
727.—IND. 


Cases 238a—207. 


was paid by the Minister of Railways to 
appits. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 


Act for the year, & the Controller & Auditor- force. 
General passed the sum as being so payable : 
—Held: as the lease had not been granted 


the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts.—-AUCKLAND 
HARBOUR BoarD v. R., [1924] A. C. 318; 93 
L. J. P. C. 126; 180 L. T. 621, P.O. 


Annotations -—Refd. A.-G.v. G.S. & W. Ry. of Lreland, [1925] 


s North’ porenand Exploration Co. (1010) 


A. ©. 754; 
» uv, R. (1930), 99 L. J. Ch. 48 


241. 
242. 


243. 


250. 


251. 


252a. 


263. 


Add. Annotation :—Consd. Arseculeratne v. 
Perera, [1928] A. C. 1738. 

Add Annotations :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

Add. Annotation :—Refd. Abeyesekera  v. 
Jayatilake, [1932] A. C. 260. 

Add. Annotation :-—Distd. Performing Right 
Bay; Ltd. v. Bray U. D. C., [1930] A. C. 
Add, Annotation :—Refd. Khoo Hooi Leong 
v. Khoo Chong Yeok, [19380] A. C. 346, 
Revenue laws.]—-When a foreign colony 
becomes a British colony the British laws of 


revenue immediately attach.—TuHE FRIEND- 
SHIP (1814), 1 Dods. 373; 165 B. R. 1346. 


Add. Annotation :—Refd. Berthiaume _ v. 
Dastous (1929), 45 T. L. BR. 607. 





265a. Recognition of existing proprietary rights— 


ert PR 8 pie 


PART IIl. SECT. 1, SUB-SECT. 1. 


CHANDILORI Uv. MANENDRANATH 
239 i. Jntroduction of knglish law by BANERM (1931), I. LL. R. 59 Cale. 
colonial statute.|—The custom whereby, 731.—IND. 


when marine 


Effect of proclamation.|—After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of terrifory theretofore unoccupied by a 
recognised rujer, or otherwise, an inhabitant 
of the territory can enforce ii the municipal 
cta. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
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insurance wan effected 


271a. —— —-~—.}—WIJEYEWARDENE Uv. 


ENGLISH AND Empire Digest SUPPLEMENT. 


if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain righte that 
gives them no right which they can so en- 
The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt. recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cte. any power 
to adjudicate in the matter. ; 
Applts. brought a suit for a declaration 
that they were aed be of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt. under a 
treaty :—Held: upon the facts, & ap lying 
the above principles, the suit failed.— 
VAJESINGJI JORAVARSINGJI v. SECRETARY OF 
Stare For INpiA (1924), L. R. 51 Ind. App. 
357, P. C. 
JAYA- 
WARDENE (1924), 941. J.P.0. 443; 132 L. T. 
161; 69 Sol. Jo. 793. 


284a. Native custom originally barbarous—Recog- 


290. 
298. 


297, 


nition by court on modification.|—A native 
custom which originally was barbarous, & 
therefore one to which a ct. could not give 
effect, may have become recognised by the 
native community in a milder & acceptable 
form without losing its essential character of 
custom, but the ct. cannot itself transform a 
barbarous custom into a milder one.— 
ESHUGBAYI ELEKO v. NIGERIA GOVERNMENT 
(ADMINISTERING OFFICER), [1931] A. C. 662 ; 
100 L. J. P. C. 1523; 145 L. T. 297, P. C. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C, 482. 

Add. Annotation :—Distd. Performing Right 
Society, Ltd. v. Bray U. D. C., [1930] A. C. 
377. 

Before this case add ‘ See, now, Statute of 
Westminster, 1031 (c. 4), 8. 4.’’ 


1922, constituted a complete code upon 
the subject which had the effect of 
excluding Stat. 13 Eliz. o. 5, 8.3, as to 
&® penal action.—CoNnNnors v. GL, 
{1924)2 DL. R. 59: 1 W.W. lm, 1050; 


through a broker, the broker & not the 
assured was liable to the underwriter 
for the premium, while the underwriter 
was direetiy responsible to the assured 
for the Joss, was not so firmly estab- 
lished ax part of the luw of Eugland in 
1792 that {t was to be deemed to have 
been Introduced into Upper Canuda by 
32 Geo. 3, c. 1.—--O’Kerre & LyNcH oF 
CANADA, Lrp. v. Toronro INSURANCE 


& Vuesamt. AGENcY, Lip., {1926] 4 
bD. L. Ik. 477; 59 . dL BR. 235.—~ 
CAN, 


239 ii. -}—The rule in Shelley's 
Case is not part of the law of Alberta, 
Bince it was not “ applicable ’’ within 
North-West Territorities Act, 1884, 
to the Territorics.-—Rte Sinrpson Estate 
3 W. W. R. 534.—CAN. 


239 iii. -—--.J—Held: the English 
common law, as it was established on 
July 15.1870, was introduced into the 
North-West Territories by Statute of 
Canadh, L&46, c. 25, 8. 3, & the same 
war neither expressly nor by implica- 
tion altered or amended, in its applica- 
tion to riparian rights, by any subse- 
quent Canadian legislation. —FarESs 
mM Ue. Poesy ex. CL tts on appeal, 
ee ee sy is 4. Dy a at, av a 





sa. Legal & equitable estate s—- Britiah 
India.}—There is no distinction be- 
tween legal & equitable estates in 
British India._-SURENDRAMOBAN Ray 


PART Ill. SECT. 1, SUB-SECT. 2.- —A. 

ki. —— JInapplirability to specified 
community.j—In order to show that 
the English law on Its introduction to 
India iu 1726 was inapplicable to a 
particular community, It. is not enough 
to prove that the community had, 
a to that date, been governed by a 
aw differiug from Ikenglish law. What 
must be shown is that the Inglish law 
fis based on or presupposes social or 
political conditions peculiar to the 
country of ite origin & it is impossible 
or inexpedient to upply the provisions 
of if to the comniuuity in question.— 
In the Gonds of Earan (1930), 
I. LL. bt. 58 Cale. 761.—IND. 

kk ii. Common laa not engrafted 
ow local statutes.|}—In Indla, where 
there are definite statutes enacted, 
they have to be followed. The rules 
of the common Jaw of Kugland, or the 
legal maxims embodying certain 
judicial principles, however wholesome 
they may be, cannot be engrafted upon 
the Indian Penal Code.—EMPErRon v, 
JOTT PRASAD GUPTA (1031), LL. KK. 58 
AH. 642.-—- IND. 


PART III. SECT. 2, SUB-SECT. 1.—A. 

hi. Mode of exclusion -—- Subject- 
matter covered by colonial legislation, }— 
The provisions, relating tofrandulent & 
preferential asri ents, of Aner 
ments Act, 1907, rapealed in 1921, 
re-enacted in 1922, & consolidated in 
Fraudulent Preferences Act, R. 8. A. 
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20 Alta. L. K. 205.—CAN. 


PART IIL SECT, 2, SUB-SECT. 1.—B. 


1 (p. 463) fi. Kiramination of 
petitioner—Lridence Amendment Act, 
1869.}—Sect. 43 of Divorce & Matri- 
monial Causes Act, 1857, war, semble, 
completely superseded & covered by 
Evidence Amendment Act, 1869; &, 
in any event, is not in force in Alberta 
since it is in direct conflict with sect. 8 
of Alberta Evidence Act, RK. S. A, 
1922, c. 87.—EMENY vo. EMENY (Alta.), 





11929) 1 D. L. R. 253; [1929] 3 
an R. 577; 24 Alte. L. KR. 303.— 


p (p. $63) 1. Expropriation— Land 
Clauses Act, 1845—Not applicable in 
Ontario.}~--Re Mayo v. TORONTO OITY, 
[1929] 3 D. L. R. 890; 640. L. R. 


139.—CAN. 
r (p. 463) &. Not applicable to 
FYrz- 
N. 26. 





New South Wales.}-—Reip  v, 
GERALD (1931), 48 N. 8. W. W. 


w (p. 483) 1. Forfetture Act, 1870 (ce. 
23)—-Not applicable to Sask n.j-— 
Re NOBLE (Sask.), [1927] 1 W. W. R. 
938.-—-CAN, 

dd (p. 463) i. ———~ <Anportionment 
Act, 1870.J-—Held: not in foree in 
Saskatchewan.-——-UGLUM ?. TORKELSON, 
Sor W.W.R. 26; 4D. 1. R. 1022. 


oo (p. 463) 1. - Appltoable to 


807. Add. Annotation :—Consd. Re Vocalion 
(Foreign), Ltd. (1982), 48 T. L. R. 526. 


815a. Limitation Act, 1623 (c. 16)—Extends 
to India.]—East INpia Co. v, ODITCHURN 
(1850), 7 Moo. P. C. C. 85; & Moo. Ind. App. 
43; 14 Jur. 263; 13 B. R. 811, P. C. 


Annotatiun :—Folld. Ruckmaboye v. Mottichund (1853), 
8 Moo, P. C. C, 4. 





Vol. XVII.—Dependencies. Cases 307—345a. 


815b. S. P. RuckMABOYE v. LULLOOBHOY MorT- 


TICHUND (1858), 8 Moo. P. C. ©. 4; 5 Moo. 
Ind. App. 234; 22 L. T. 0. S. 208; 14 EB. R. 


324. After this case add :— 


~——-. +See, now, Statute of Westminster, 
1931 (c. 4), 8. 3. 


Part 1V.—Ecclestastical Law. 


845a. Canada—United Church of Canada—-Decision 
not to enter union—-Subsequent decision to 
enter in accordance with provincial legisla- 
tion—~Invalid.|}—-By an Act to come into 
force on June 10, 1925, the Dominion legis- 
lature incorporated the United Church of 
Canada so as to give effect to an agreed basis 
of union between the Presbyterian, Methodist, 
& Congregational Churches throughout 
Canada. The congregations of the uniting 
Churches were to become congregations of 
the United Church, & their property was to 
_vest therein. By sect. 10, however, if any 
congregation voted at a meeting held within 
six months before June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
assed an Act, to come into force upon the 
nited Church being incorporated, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at. a meeting held within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 


& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1925, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enter the United Church :—Held: as by the 
Dominion Act which incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
& member, nor could its property vest upon 
the footing that it was so; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 
acceded to, its property vested therein under 
s. 8 (a). The earlier vole, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non-con- 
curring congregation might become a member 
at a later time, though the Dominion legis- 
lature at present had not provided means 
whereby a later union could be effected.— 
St. LUKE'S PRESBYTERIAN CONGREGATION 
OF SALTSPRINGS TRUSTEES v. CAMERON, 
[1930] A. C. 673; 99 L. J. P. C. 206; 148 
L. T, 601, P. C. 


Alberta.j—The “ prohibited degrees of 
consanguinity or affinity ’ referred to 
in 5 & 6 Will. 4, c 54, are those set 
out in Archbishop Parker’s Tablo of 
1463, which is printed in the Book of 
Comnion Prayer of the Church of 
Hngland, & thin Act is in foree in 
Alberta, except in so far as said table 
js altered by KR. 8. C., 1927, c. 127.— 
Re Sumpter & Macrim (Alta.), (19290) 
oan L. R. 478: 2 W. W. RR 645.—- 


000 (p. 463) ii, ~—-— -- -— Applicable 
fo Alberta.}--5 & 6 Will. 4, c. S4, is in 
force in Manitoha.—Dwarnin — v. 
ne ae {1932) 2 W. W. Rt. 237.— 





r (p. 464) fi. Judicature Acts— 
Rules wnder—Not applicuble in’ On- 
tario. }-—The effect of rule 2 of the rules 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provistons or by analogy, & the 

ractice in Ingland no longer obtains 
ntario.— KEMP v. BRATTIE, [1929] 
1 D. L. RK. 55; 63 Oo. L. hk. 176.—CAN, 


r (p. 464) ih. ———- Procedure in forma 
pauperia—11 Hen. 7, ¢. 12—Applicable 
in British Columbia.J—-BLAND — v. 
AGNEW, [19382] 3 W. W. R. 222; 
Dd. L. Rk. 464.—-CAN, 


t (p. 464) i. Real Hstate Charges Act, 
1867 (c. 69), 8. 2—<Applicable tn 
Saskatchewan. |-—Re Mao DOUGALI, 


(1927) 3D. L. R. 464: (1927) 1 
Ww. .R. 612; 21 Sask. L. 


397.— 
«(p. 464) 1, --— Charging order. }— 
sole ern Act, 1860, 5. 28, is in force in 


Saskatchewan & must be given full 
effect. In matters of practice & pro- 
cedure in the cts. thereof. Under its 
provisions, the ct. has power, in any 
proceedings, to make a charging order 
in favour of a solr., with respect to his 
taxed costs. against any propertly re- 
covered through his instrumentality ; 
& the charge may be granted not only 
upon tho interest it. the preserved 
property of those by whom the solr. 
was employed but also upon the 
intcrests of others interested in the 
preserved property who get the benefit 
of its preservation, evcn though they 
were not parties to the action.— 
BLOOMAERT ot. DuN Lop, [1930] 1 
WwW. W. R. 270; 2D. L. RB. 30; 2d 
S. L. RR. 261.—CAN. 


mm (P. 464) 1. Applicable to 
Alberta.}— sAMB v LAMB, [1925] 4 
Dd. re % 926 [1925] 3 W. W. R. 397. 


wows! 


b (p. 465) i, ——- —— Applicable to 
India.}-——-The above Act extends to 
Ludia, & applies to Hindoos & Mahorne- 
dans as well as Europeans, in civil 
actions in the Supreme Ct.—-RUCKMA- 
BOYE vt. LULLOOBHOY MoTMNoHUND 
(1853), 6 Moo, Ind. App. 234.-—IND. 

e (p. 465) i. Mercantlle Law 
Ameniment Act, 1856, 8. ead Lode 
able in Saskatchewan. }—-IMPeRIAL Bank 
or CANADA bv. Kuszxs, [1932] 3 W, W, 
It. 186.—CAN. 


PART IV. 


s i. Rejuies of conversion to 
Hinduism.}—I1n the Indian Sno- 
cession Act (XXXIX. of 1925), the 











term ‘f Hindu "is used iu a theolugical, 
as distinguished from a national or 
racial sense. A person of non-Hindu 
origin can become a Hindu by con- 
version. Membership of a caste is 
not & necessary pre-requisite for being 
a Hindu. It is a question of fact in 
each case whethor a given person is a 
Hindu or not. A European does not 
become a Uindu merely because he 
egy u theoretical allegiance to the 
indu faith, or is un ardent admirer & 
advocate of Hinduism, & its practices ; 
but if he resides long in tndia, abdicates 
hia religion’ by a clear act of repuncist- 
tion, & adopts Hinduism by undor- 
golog formal conversion, gives up, along 
with Christianity, bis Christian auame 
& deliberately assumes a Hindu name, 
marries, in accordance with Hindu 
religious rites, a person who is a Hindu 
by race & religion, & cuts himself off 
from his old environments, & takes to 
the Hindu mode of life, in such a case 
the Ct. may justly come to the conclu- 
sion that he isa Hindu within Indian 
Succession Act. A European who 
becomes a Hindu is governed hy Hindu 
law, the test in such case being not 
domicil, but religion.--MoRARJI v. 
ADMINISTRATOR-GENERAL OF MADRAS 
(1928), I. L. R. 52 Mad. 160.—IND. 


sii, ~-—~.}—-Whether a Chinese is a 
Buddhist or not is a questionof fact.-— 
Tan Ma Sriwe ZIN v. Tan Ma Nownk 
ALR (1932), I. L. R, 10 RAN. 97 .—— 


Canada—U nited Church of Canada.J— 
See cases in EocLESLASTICAL Law, Part 
VIIL., Seot. 9. 


Cases 369-—381a. 


372a. 


378a. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


Part Vill.—Property in Land. 


369. Add. Annotation :—Refd. Edwards v. A.-G. 


for Canada (1929), 46 T. L. R. 4. : 


Vesting of lands now forming 
Saskatchewan.]-——The effect of the Order in 
Council of June 23, 1870, whereby Rupert’s 
Land & the North-Western Territory were 
admitted into & became part of the Dominion 
of Canada, & of sect. 5 of the Rupert’s Land 
Act,.1868, was that the lands therein which 
were then vested in the Crown, & now are 
within the boundaries of the Province of 
Saskatchewan, became so vested in the right 
of the Dominion, & the Dominion was given 
full control to administer them for the pur- 
poses of Canada as a whole, not merely for 
the inhabitants of the area. The Dominion 
Lands Act, 1872, & sect. 21 of the Alberta & 
Saskatchewan Acts, 1905, were therefore 
validly enacted by the Parliament of Canada. 
—Re NATURAL KESOURCES (SASKATCHEWAN), 
[1932] A. C. 28, P. C.; sub nom. A.-G. OF 
SASKATCHEWAN & A.-G. OF ALBERTA vw. 
A.-G. FoR CanapDa, 101 L. J. P. C11; 146 
L. T. 60, P. C.; 48 T. L. R. 24; 75 Sol. Jo. 
780, P. C. 

Foreshore & bed of navigable river— 
St. Lawrence.|—The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 














381a. 


of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.—_ MONTREAL 
CoRPN. v. MONTREAL HARBOUR COMRS., 
TERTRDAULT v. MONTREAL HARBOUR COMRS., 
A.-G. FOR QUEBEC v. A.-G. FOR CANADA, 
f1926) A. C. 299; 95 L. J. P. C. 60; 184 
L. T. 578; 42 T. L. R. 98, P. C. 


378b. —-— Boundary between Canada & Newfound- 


land.|—-The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt. of Newfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds :—Held: the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador.—ARe BOUNDARY 
BETWEEN CANADA & NEWFOUNDLAND IN 
LABRADOR PENINSULA (1927), 137 L. T. 187; 
43 T. L. R. 289, P. C. 


Annotation :~--Refd. Jardine v. A.-G. for Newfoundland 
(1932), 48 T. L. R. 199. 


381. Add. Annotations :—Apld. A.-G. for Alberta 


v. A.-G. for Canada, [1928] A. C. 475. Refd. 
Toronto (City) Corpn. wv. R., [1932] A. C, 98. 
|—A.-G. FOR ALBERTA Uv. 
A.-G. For CANADA, No. 08a, ante. 
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PART VII. SECT. 1. 

370 i. Canada—Respective righis of 
Dominion & Province—Territory ceded 
to Indians—-British North America Act, 
1867 (c. 3).-—PROVINCE OF QUEBEC 
v. DOMINION OF CANADA, Re DOMINION 
OF CANADA & PROVINCES OF ONTARIO 
& QUEERS Re INDIAN CLAIMS (1898), 
308. C. R. 151.--CAN. 


ei. Rights of Dominion «& 
private person—Crant of land by pro- 
vince before confederation. }—W here pitt. 
claimed under a grant issued by the 
province, in 1857, prior to confedcra- 
tion :—l/eld: the Crown, as repre- 
sented by the Dominion under B.N.A. 
Act, 1867, 3. 91 (12), could not grant 
by licence power to erect a weir on 
Peal, property.—-DELAP t. HAYDEN 
a D.L. 1.11; 57 N.S. R. 346. 


e ii, Indian Reserves— Indians 
not entitled to alienate by lease or sale— 
Right of Crown to recover possession, |— 
R. rt. McMaster, [1926] Exch. C. BR. 
68.—CAN, 


e iii, -./-By a docu- 
ment dated Mar. 10, 1821, ‘ the 
British Indlan Chiefs of St. Regis,’ 
“‘for themselves & on behalf of thelr 
tribe, whom they represent,’’ purported 
to lease to C., his heirs & assigns, 
eertain land, part of Crown land 
reserved for the Indians, & not ceded 
or surrendered to the Crown by the 
Indians, on Cornwall Island in the river 
St. Lawrence, for 99 years, “ & at the 
expiration thereof for another & further 
like period of 99 years & so on until the 
full ond & term of 999 years shall be 
fully ended & completed.” Tbe Chiefs 
covenanted ‘“ that they are the repre- 
septatives of the said tribe of St. Regis 
as well as trustces of their ertate & as 
Auch that they have a perfect right ” 
to make the lease. ‘The consideration 
was $100 cush & a yearly rent of $10. 
C. entered into possession on Mar. 10, 
1821, & possession was continued in 
successive assignees, & it was admitted 
in this action that deft. was in posses- 
sion as assignee of whatever rights C. 








had under the leasc. ‘The rent was 
paid yearly to Mar. 10, 1920, when the 
Crown refused to accept further rents. 
Irom about. £875 the rent was paid to 
the Department of Indian <Atfairs, for 
the benefit of the IndJans. The lease 
was registered at the Departinent of 
Indian Affairs in 1875. here was fn 
evidenco a letter of Feb. 26, 1875, 
from an official of the Department to 
one B., an Indian, in reply to a@ letter 
from H., not produced, in terms 
apparently recognising rights of C. 
under the Iease. The Crown notified 
deft. to give up possession at the 
expiration, Mar. 10, 1926, of the term 
of 99 years; &, deft. not complying, 
it took proccedings to recover pousses- 
sion of the Jand, as ungrunted Crown 
lands reserved for the Indians :—~ 
fleld: tho Crown was entitled to 
possession. ‘The lease was invalid in 
law: the chiefs had no power to make 
it. & the taking of it violated tho 
Proclamation of 1763 respecting 
Indians & Indian lands, & subsequent 


_ ebactments.— EASTERBROOK 


. Ks 
{1931} s. C. R. 210; 1 D. L. R. 628 ; 
{1929} Ex. C, i. 28.-—CAN. 


e iv. -———~ Boundarics-—W hether 
estem/ied by acta of possession by 
Indians. )—R. v. HEISLER (N. 8S.) (1913), 
13 KE. L. R. 375.— CAN. 

ev. —— Right to sell cordwood 
cut on unsurrendered reserve land,)-— 
FEREGAN Uv. McLEAN (1869), 29 Uv. C. R. 
202.-—CAN. 

evi. Indian lands~—Sale by Indian 
before receipt of Crown patent—Indian 
Art, Pr. S. C. 1906, Ce 81, 8. 102.}— 
SANDERSON v. HEAP (1909), 11 W. L. R. 
238,.-——CAN. 

2379 1. South Africa—festriction of 
prospecting d& mining—Whether Pro- 
clamation ultra vires.|)—K. ve. NOLTE, 
{1928) App. Dp. 377.-~—8. AF, 

sp. dmiia—Land held by Kast India 
Compuany.}-—A Village not permanently 
assessed. was granted by the Eaat 
Ludia Co. in 1843 to the predecessor 
of pitf. with a condition restraining ite 
alienation without tbe Govt.’s previous 


46 











suuction :—Z/eld; thungh the formal 
asstuuption of soverciguty in India by 
the Crown was only in 1858, vet the 
possessions were, us provided by the 
previous Charter Acts, held by tho 
East India Co. only os.the delegates of 
& In trust for the Crown.--SkCRETARY 
Or SraTK FOR INDIA v. KATA PARTHA- 
S\RATHY APPA Rao (1926), T. L. H. 49 
Mad. 349.—IND. 


PART VIII. SECT. 2. 

qi. —— Whether sale of ordnance 
land cancelled.}—-MURPtHy v. R. (1892), 
3 Exch. C. hr. 75.—CAN. 

ii. Timber cut on Crown lands 
2 Neccentty for marking. }—tARRISON 
Bay Co., Lp. v. GAUTINER (1925), 35 
B. C. Rt. 498.—CAN, 

q iii. Deeision of Minister of 
Lands, Forests &: Mines—-Effect of.J-— 
The decision of the above Minister in 
favour of the Issuing of a patent is 
merely an intimation that he will 
recommend such issue; it is not a 
final adjudication & docs not bind the 
Crown.-—FITZPATRICK v. R., [1926] 4 
D. L. R. 239; 59 QO, L. R. 331,--CAN, 

ri. Canal Reserve, Ottawa.}— 
Held: legislution with respect to 
Ordnance lands vested in the Province 
of Canada the lands comprised in 19 
Vict. c. 45, sched. 2, & any trust with 
which the lands were inpressed was 
put an end to as to the lands under that 
schedule by such legislation, & 7 Vict. 
c. 11 gave power to sell any ‘vacant 
land not required for military or canal 
purpose or for the Ordnance Dept.-— 

ITAWA (CITY) v. GRAND TRUNK RY. 
Co,. Orrawa (CITY) v. OTTAWA & NEW 
Yor« Ry. Co. (1920), 64 D. L. it. 337 ; 
50 0. L. BR. 239.— CAN. 

ti, S. P. R. ». Cuppy (1831), 2 
Nfid. L. jh. 8.——NFLD. 

tit. S. P. R. vw. RYAN (1831), 2 Nfld. 
L. -R, 47.—NFLD. 

a il. —— Agreement to exchange-— 
Necessily for consent of Commiastoner of 
Crown eae T ee | of transferor.}— 
May vo. DALY, [1927] 8. A. 8. BR, 428.— 














885. 


390a. 


380b. 


391. 


391a. 


393a. 


39 4, 


3894a. ——— 


386 
ales 


New 


After this case add :— 

. |—See, also, British North America 
Act, 1980 (c. 26). 

Dedication as naval depot— 
Revocation of dedication.|—AustTraLIA Com- 
MONWEALTH v. NEw Soutn WALES STATE, 
No. 56a, ante. 

Land held under Discharged Soldiers’ 
Settlement Acts—Eviction.]—If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Scttlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry.—LAFFER 
v. GILLEN, [1927] A. C. 886; 96 L. J. P. C. 
166; 1387 L. T. 701; 43 T. L. R. 694, P. CO. 
Add. Annotations :—Apld. Sunmonu v. Disu 
Raphael, [1927] A.C. 881. Distd. Sakariyawo 
Oshodi v. Moriamo Dakolo, [1930] A. C. 667, 
P. C. Refd. Sobhuza II. v. Miller, [1926] 
A. C. 518; Bakare Ajakaiye v. Southern 
Provinces Lieutenant-Governor, [1929] A. C. 
679; Eshugbayi Eleko v. Nigeria Government 
(Officer Administering), [1931] A. C. 662. 
Lands acquired under Public Lands 
Acquisition Ordinance—Right of chief to 
compensation.]—The Govt. of Nigeria 
acquired under the Public Lands Acquisition 
Ordinance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of his family & 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 























Vol. XVO.—Dependencies. 


Cases 385—406. 


occupant becoming extinct. A Govt. grant 
had been made to a headman placed in 
charge of the compound :—Held: the occu- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 
versionary right; the Govt. grant did not 
affect the respective rights of the chief & 
the occupants to the compensation.—SAKARI- 
yawo OsHop! v. MonIAMo DAKOLO, [1930] 
A. C. 667; 99 L. J. P. C. 233; 1441. T. 85; 
46 T. L. R. 599, P. C. 


392a. Kenya—Sale of Crown lands by auction—- 


Annotation :—Retd. Exhugbayi Eleko », 


Restriction to Europeans.}—Under the terms 
of the Crown Lands Ordinance, No. 12 of 
1915 of Kenya, for the lease or sale of Crown 
lands :—Held: there was power for the 
Comr., whether the sale was by auction or 
not, to restrict the user of a house to Euro- 
peans, except such <Asiatics or Africans as 
were employed therein as domestic servants, 
& the sale or lease might be confined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
& whether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The procedure followed of 
postponing the sale ordered by the Comr. 
for Aug. 1], 1928, on an ex parte application 
for mandamus by appct. who was an Indian 
subject of: ]lis Majesty resident in Mombasa, 
made by him on Aug. 8 not approved.— 
Locat GOVERNMENT LANDS & SETTLEMENT 
Comn. v. KADERBHAI, [1931] A. C. 652; 
100 L. J. P. C. 124; 145 L. T. 265, P. C. 

pes Govern - 


ment (Officer Administering), [19381] A. C. 662. 


Part 1X.—Judicial Committee of the Privy Council. 


Not refusal of Governor-General of 
Canada to grant fiat under Petition of Right 
Act.|—The Governor-General of Canada, in 
deciding under sect. 4 of Petition of Rigbt 
Act of Canada whether to grant his fiat, 
does not act as a ‘ judicial officer ’’ within 
the meaning of Judicial Committee Act, 
1833 (c. 41), s. 3, & consequently an appeal 
from his refusal does not lic to His 
Majesty in Council.—LOVIBOND v. CANADA, 
GOVERNOR-GENERAL, [1930] A. C. 717; 99 
L.J.P.C.178; 1441.77.47; 46 T. L. RR. 
618; 75 Sol. Jo. 278, P. C. 

Add. Annotations :—Folld. Strickland (lord) 
v. Grima, [1930] A. C. 285. Refd. Nadan v. 
R., [1920] A. C. 482. 

Special jurisdiction given by 
Letters Patent.]—- The Malta Constitution 
Letters Patent, 1921, provide by art. 33 “ all 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to & decided by our Ct. of Appeal in 
Malta.’”’ The Ct. of Appeal having held that 
the election of the second & third applts. to 
the senate was null & void, & special Icave to 








i. Australia—Iight of New South 
—T' n Island.|—Held: 


South Wales was entitled as 74.—AUS, 


against the Commonwealth, which 


claimed in right of the Imperial Govt., 


to p 


on to Garden Island.— 


STATE OF New Soom 
COMMONWEALTH (1926), 


398a. 


se. India — Transfer — Necessity for 
deed.J—A deed duly executed by the 


47 


. Add. Annotation :---Consd. 


T 
38 


appeal to His Majesty in Council having been 
granted :—Zeld: the intention of the above 
article of the letters patent was to designate 
the Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an appeal to the Crown 
under the prerogative to admit an appeal ; 
& accordingly that the appeal should be 
dismissed.—-STRICKLAND (LORD) v. GRIMA, 
[1930] A. C. 285; sub nom. PARNIS v. AGIUS, 
99L. J. P.C. 81; 142 L. T. 386; 46T. L. R. 
104, P. C. 


Supreme Court of Palestine—Sitting as court 
of first Instance.]—JERUSALEM-JAFFA DjISs- 
yrict GOVERNOR v. SULEIMAN MURRA, No. 
20a, ante. 

Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 





Re Transferred 
Civil Servants (Ircland) Compensation, [1929] 
A. C, 242. 


. Add. Annotation :-—Consd. Re Transferred 


Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. ; 


officers named in 22 & 23 Vict. c. 41, is 
necessary in order to transfer the 
ownorship of Crown lands.—RUPAN 
SINGH v. AKHAJ SINGH (1930), I. L. R. 
10 Pat. 203.—IND. 


WALES 


v. 
Oo L. hl. 


Cases 489a—485a. 


489a. Not concerned with matters of procedure. |— 


ATTA MOHAMMAD v. R., No. 532a, post. 


444a, —— Creation of special tribunal—To try 


election petitions.}—StRICKLAND (LORD) vw. 
Grima, No. 394a, ante. 


445. Add. Annotation :—Refd. Nadan v. R., [1926] 


462a. 


. 


A. C. 482. 


Freedom of speech of members of 
legislature.|—-MAHOMED ABDUL CADER 1. 
rer aoee a [1928] W. N. 264; 66 L. Jo. 
25, P. C. 


465. Add. Annotation :—Apld. A.-G. for Alberta 


466a. 


482a. —— 


v. Cook, [1926] A. C. 444. 
Patent cases.|—As no question 
of general importance usually arises in a 
patent case, their Lordships deprecated the 
ranting of special leave to appeal in cases of 
hat nature in which there were concurrent 
judgments.—PoPEH APPLIANCE CORPN. wv. 
SPANISH RIVER Poutp & Parer MILs, Lrp., 
[1929] A. C. 269; 98 L. J. P. C. 50; 140 
L. T. 409; 46 R. P. C. 23, P. C. 


-}—In the Code of Civil Procedure, 
1908, s. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High Ct., the words ‘‘ the amount or 
value of the subject-matter of the suit in the 
ct. of first instance’’ mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
& that meaning is not affected by the alterna- 
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tive condition which follows in the sect.— 
GupIvaDA MAanaamMa v. Mappit MAHALAK- 
SHMAMMA (1929), 57 L. R. Ind. App. 66; 
vee J Pe C.78; 142 L. T. 8138; 46 T.L. BR. 
130, P. C. 


485a, ——— Directly or indirectly involved—Success- 


ful appeal rendering possible prosecution of 
claim for larger sum.}—Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Ra. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for ar pee to the 
Privy Council in that it wo ‘* involve, 
directly or indirectly, some claim or question 
to or respecting property ”’ of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract :—Held: without defining the 
meaning of ‘‘ property ”’ as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—UDOYCHAND PANNALAL v. GUZ- 
DAR oo) & Co. (1925), L. R. 52 Ind. App. 
207, s 6 
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448 i. General rule.}—Spvcial leave 
to appeal should only be granted where 
the case involves matters of public 
interest, or sume important question of 
law.——-RICHES v. CITY oF Moosr Jaw, 
[1925] 4 PD. L. R. $26; (1925) 3 W. W. 
R. $99.—-CAN. 

e i, —-—-.}——The main question for 
decision was whether a certain agree- 
ment between the Muhammedan & 
Hindu communities of a town regard- 
ing religious processions which had 
been brought about by the Sub- 
Divisional Officer a few years ago, & 
which had been signed by certain 
persons of each community was of 
permanent effect & binding on all 
members of both communities :-—Held : 
the case involved a@ matter which was 
of general importance to both com- 
muuities, & although the valuation 
Was rey small the case was “ other 
wise a fit one for appeal to His Majesty 
in Council.”—SUBHAN’ wv. BABURAM 
aoe (1929), 1. L. R. 52 All. 329.— 


466 i. Not if important only to 
parties.}—Ordinarily none but the 
parties to a litigation are concerned 
with the result of a case. In every 
such case, where the valuation is less 
than the prescribed limit, there is no 
right of apne to His Majesty in 
Cuuncil. It is only when a case is of 
larger importance & the_ principle 
when finally decided by the vy 
Council will be of benefit, not only to 
the people who are directly involved, 
in the litigation, but to a considerable 
body of other people, that leave to 
appeal should be granted.—RuUcCHOHA 
SAaITHWAR v. HANSRANI (1928), I. L. RK. 
50 All, 640.—IND. 

468 v. -+—Where in a petition 
for leave to aD Tee to His Majesty in 
Council the subject-matter of the suit 
is more than Rs. 10,000, & the High Ct. 
wiirmed the decision of the trial ct., 
&, therefore, the only question to be 
determined was whether there was a 
substantial question of law involved 
in the case :—Zeld: the certificate for 
leave to appeal could not be granted, 
as the question involved, whether, if the 
marriage of the mother haa been posi- 








tively disproved, the acknowledgment 


by the father is sufficient for the 
legitimation of a son, having becn 
definitely settled by their Lordships of 
the Privy Council, was not a substantial 
question of law within Civil Procedure 
Code, 8. 110.—FkERozZE DIN KHAN vw. 
NAWAB KHAN (1928), I. L. RK. 9 Lah. 
582.—IND. 

476 i. Leave granted on terms—By 
what court imnosed.}-—Where leave to 
appeal to the Privy Council fs nted, 
the conditions attached to such leave, 
& the terms on which it is allowed, 
should be left to the Judicial Com- 
mittee.——STEVENSON vw, FLORANT, [1926] 
1D. L. R. 601; [1926] 8S. Cc. R. 90.— 


CAN, 

477 i. Security—By whom 
adlowed—Privy Council Appeals Act, 
R. S. O., 1914 (ce. 54), 8. 11./—-MoBnive 
v. ONTARIO JOCKEY CLUB, LTD., [1926] 
an Ih. R. 743; 58 O. L. R. 267.— 


PART IX, SECT. oe 2.— 
- (a). 

483 iv. --— Partnership suit.)— 
Where leave to appeal to the Privy 
Council was applied for, petitioner 
contending that the decree involved 
a claim respecting property of Rs. 
10,000 within the meaning of Civil 
Procedure Code, 1908, s. 110 (2):— 
Held: it was the value of applt.’s share 
in the partnership that must be looked 
to, & not the value of the whole of the 
partnership property.—NARIMAN Ros- 
TOMJI MEHTA v0. HASHAM ISMAYAL 
VALAD Has: Knamisa (1924), I. L. R. 
49 Bom. 149.—IND. 

483 v. ** Property "’—Loss of 
trade & goodwill.}—W here the result of 
a judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used :—Held: these 
were ‘‘ property °°; & as any of the 
matters in controversy was worth more 
than $4,000, the matter was 4 
*“ pecuniary amount” ex that 
sum within Privy Counci] Ap Act, 
8. 2.—BATTLE CREEK TOASTED CORN 
FLAKE Co. 2 KrLLtoaa ToastTep CoRN 
HLAKE Co.. [1924] 2D. L. R. 1238; 54 
Oo. L. R, 629,.—-OCAN. 
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483 vi. 


.j—In a suit for an ease- 
ment of light & air claimed by the 
owner of property A. against the owner 
B., it is the value of the 
easement & not the value of property 
A. that determines the appealable value 
for leave to appeal to the Privy Council 
under Civil vedure Code, 1908, 
8. 110.—LALLUBHAI PRaAGJI v. BHIMBAI 
De (1929), I. L. HR. 53 Bom. 552. 


of propert 


483 vii. —-—.]—In Code of Civil 
Procedure, 1908, s. 110, vesting with 
appeals to the King in Council from a 
decree or final order of a High Ct., the 
words ‘‘ the amount or value of the 
subject-matter of the suit in the ct. of 
first instance” mean the amount or 
value at the institution of the sult, & 
not at the date of the decree in the ct. 
of first instance; & that meaning is 
not affected by the alternative con- 
dition which follows in the _ sect. 
—MANGANNA v0. MAHALAKSHMAMMA 
(1929), 1. L. R. 53 Mad. 167.—IND. 

483 viii. ——.]—Semble: if a plaint 
merely claims a sum of or under 


- Rs. 10,000 as rent, the recurring nature 


of rent does not make the case fit for 
appeal to the Privy Council under 
sect. 110 of the Code of Civil Pro- 
eudure, 1908.—JocesH CHanpra Roy 
App. 29.--IND. 


b il. ———.}—On an mppuceuoy 
for leave to appeal to the Privy 
Council mesne profita subsequent to 
the date of the High Ct. decree cannot 
be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, 8s. 110 (2).—SEsHarRI 
SHAMBHULINGAM t. MANJAYYA (1925), 
I. lL. KR. 50 Bom. 160.— IND. 

st. Not amount of penalty imposed 
by fine or forfeiture udder penal statute.) 
—R. vt. Ruaina Wine & Spirir, LTD. 
Ac 2) [192%] 2 W. W. R. 1166; 67 
° L. e 4360.—CAN. 
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B. (b). 
ei. —— Motion for infunctton— 
Passing-off action. |—-These were motions 
on be. of resps. for conditional leave 
to appeal to the eae Council. Resps. 
brought passing- actions against 


502. Add. Annotation :—Expld. & Distd. 


526a. 


532a. 


Gudivada Mon- 
gamma v. Maddi Mahalakshmamma (1929), 
99 L. J. P. O. 78. 


501. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. OC. 482. 


Davis 
ee v. Shaughnessy (Lord), [1932] A. C. 


525. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. ©. 482. 


- From Canadian court.}—NADAN v. R., 
No. 91a, ante. 


527. Add. Annotation :—Refd. Nadan v. B., [1926] 


A. C. 482. 


«}—Their Lordships do not act as a Ct. 
of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure.—ATTA MOHAMMAD v. R. (1929), 57 
L. R, Ind. App. 71, P. C. . 


534. Add. Annotation :-—Refd. Nadan v. R., [1926] 


A. C. 482. 


588a, Question of jurisdiction of colonial court— 


To issue mandamus to inferior court.]— The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal! ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
grounds: (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground; the question 
whether the appeal could be entertained was 
reserved :—Held: the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 

und was merely a question of procedure 

was hot one upon which an appeal would be 
entertained.—A.-G, FoR ONTARIO v. DALY, 
f1924] A.C. 1011; 94 L. J. P. ©. 213 132 
L. T. 210; 40 T. L. R. 814, P. OC. 


Vol. XVII.—Dependencies. Cases 497—564a. 


538b. Question of procedure.]—A.-G. FOR ONTARIO 
v. DaLy, No. 588a, ante. 


542. Add. Annotations :—Distd. Practice Note 
(1932), 48 T. L. R. 300. Refd. Umra v. R. 
(1924), 41 T. L. R. 86; Nadan v. R., [1926] 
A. C. 482; Kishan Singh v. R. (1928), 44 
tas R. 690; Knowles v. R., [1980] A. C. 

549. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C, 482. 

§49a. ———-———- ——_-.]—_ NADAN v. R., No. 91a, ante. 

549b. —— Misinterpretation of statute.|}— 
The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give special 
leave to 1 a vw. R. (1924), 41 
T. L. R. 86, P. C. 

558a. Trial for murder—-Failure to consider possi- 
bility of verdict of manslaughter. ]——KNOWLES 
v. R., No. 564a, post. 

559. Add. Annotations :—As to (1) Consd. Umra v. 
R. (1924), 41 T. L. R. 86; Nadanv. R., [1926] 
A. C. 482. 

560. Add. Annotations :-—Refd. Nadan v. R., [1926] 
A. C. 482; Knowles v. R., [1930] A. C. 366. 

564a. Trial for murder by judge alone—tTrial by 
jury impracticable or not permitted by local 
circumstances.}—Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
‘so far as it is practicable & local circum- 
stances permit’’ the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supreme Ct. of the Gold Coast 
Colony; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt.’s wife resulted from a wound 
inflicted by a shot from a revolver while she 
& the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a manner which she described. 





Annotation :-—Refd. Nadan v. R., [1926] A. C. 482. 


appits., to obtain an injunction against 
each of them to prevent them from 
keeping their taxicabs painted in such 
&® manner as to be calculated to deceive 
the public into thinking that their cabs 
were those of resps. The actions came 
on for trial & injunctions were granted 
against both applts. Defts. appealed, 
& the Ct. of Appeal in April last allowed 
the go cho in both cases & dissolved 
the junctions. Resps. moved for 
conditional leave to appeal to the 
Privy Council against is order :— 
Held : proposed appeal did not directly 
or indirectly involve a claim or question 
to or respecting a civil right of the value 
of £500, & the motion should acocord- 
ingly be dismissed.—-NICHOISON vv. 


Brack & WHITER CaBs, LTp., {1928) 
N. Z. L. R. 610.—N.2Z,. 
t hi, peeararerina: 


hed lait of public im- 
portance involved—Power to grant 
publicans’ licences.}--On a motion for 


C 
Ot. of Appeal in which the 
involved was the right of a Noensing 
committee to grant publicans’ licences 


woun 


in a district originally forming part of 
a no-license district, but which by an 
alteration of boundaries had become 
merged in a license district :—Held : 
even if the proceedings did not involve 
a civil right of the value of £500 or 
upwards, the questions involved were 
of such general & public importance 
that conditional leave to appeal should 
be granted without special terms.— 
A pee Youna, [1930] N. 4 L. R. 
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532 i. Not a court of criminal appeal. | 
— The Judicial Committee will neither 
accept nor share the résponsibility for 
the administration of criminal justice 
in India, unless there has been some 
violation of the principles of justice or 
some disregard of legal principles.— 
Rustom v. R., RANDIR SINGH v. R., 
TaBa SINGH v. R., RHUDA BAaKkSH v. R. 
(1923), I. L. R. 48 Bom. §515.—IND. 

532 ti. -J]— The power of the 
Judicial Committee to entertain appoals 
from a lower ct. ie not that of a ct. of 
criminal appeal, but as the Privy 
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The ae in his evidence also attributed the 
to an accident by her. 


There was 


Council advising the Sovereign with 
regard to the exercise of the preroga- 
tive, which is a remnant of the 
of the Crown to interfere with tr 
of justice, which do not exist 
country at all. There must be proof 
that there was no proper trial & that 
the forms of all judicial procedure 
wore disregarded, not only according to 
lacal ordinances, but according to the 
unvarying character which is common 
to all.—HUNMANTRAO v. R. (1924), 
I. L. R. 49 Bom. 455.—IND. 


PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 


owers 
unals 
this 


538 ii. ———.]-——-R. cv. Scotr (No. 2) 
(1924), 57 N. Ss. R. 201.—CAN. 

538 iii. Evidence improperly 
admitted.|—Held: the use made in 
evidence of books & documents found 
in the library of a suspected person 
presented a question of ‘* great general 
& public importance.’’*—I. v McLAcn- 
LAN, (1924) 1D, L. R. 1109; 42 Can. 
cane Cas 86; 56 N. Ss. R. 549.— 





Cases 564a-——618a. 


much circumstantial evidence :—Held: it 
should be presumed that a trial with a jury 
was not practicable, cr was not permitted by 
local circumstances, & accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial, & had 
suffered substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by the applt., 
had entirely failed to consider whether the 
evidence justified a conviction for murder as 
opposed to manslaughter, & the Board was 
clearly of opinion that it did not.—KNOWLES 
v. R., [1930] A. C. 366; 99 L. J. P. C. 108; 
143 L. T. 28; 46 T. L. R. 276; 29 Cox, C. C. 


199, P. C. 


586a. Discretion of court below—Judicial Com- 
mittee will not interfere—Though members 
of court below disagree.|—-Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of ‘‘ out- 
rage, ill-usage, or grievous insult ”’ ; 
art. 190: ‘‘ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 
In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice.— BALDWIN | 


the parties.” 


PART IX. SECT 7. 


m i, -—-— Plaintiff domiciled abroad.) 
—On an application by pltf. for leave 
to appeal per saltum to the Judicial 
Committee of the Privy Council :— 

eld: the question involved in the 
proposed appeal was one of great 

eneral & public importance & leave 
“0 appeal should be given; but since 
pltf. had established his domicile 
abroad, he should be required to give 
security for the costs of the trial & of 
the appeal to the Ct. of Appeal, as well 
as the usual security on appeals to the 
Judicial Committee.— YOUNG v. CANA- 
DIAN NORTHERN Ry. Co., [1930] 1 
W. W. RR. 764; 3 D. L. R. 4133 37 
C. R. C. 1; 38 Man. L. R. 567.—CAN. 


PART IX. SECT. 8, SUB-SECT, 1. 


o i.- - Question relating 
to freedam of inter-State trade.j—On 
applications to the High Ct. for certiti- 
cates under sect. 74 of the Constitution 
that questions of law as to the limita 
inter se of the constitutional powers of 
the Commonwealth & of the State of 
New South Wules involved in the 
decision in Hz p. Nelson (No. 1), 42 
Cc. L. R. 209, were questions which 
ought to be determined by His Majesty 
in Council :—Held; the applications 
sho be refused.—Hxr p. NELSON 
(No. 2) (1929), 42 C. L. R. 258; 3 
A. L. J. 66; 1929 A. L. R. 177.— 


605 i. ——- -———~ Operation of 
Australian Judiciary Act, 1903.]— 
Judiciary Act, 1903-1920, e. 39 (2) (a), 
excludes an appeal as of right to the 
Privy Council from a decision of the 
Supreme Ct. exercising Federal juris- 
diction, & gives the High Ct. 
Jurisdiction to entertain an appeal 
from such a decision.—LIMERICK ‘8.8. 
Co. v. COMMONWEALTH OF AUBTRALIA 

1924), 35 C.L.R.69; 258. R.N.S. W, 

93; 31 Argus L. R. 153.—AUS, 


PART IX. SECT. 8, SUB-SECT. 2. 
sb. Compelency of appeal — From 


53. 


A. ©. 482. 
608. 


610a. ——~ 


618a. 


& by 


Divisional Court of Apnellate Division.) 
—-No appeal Hes, unless the case falls 
within Privy Council Appeals Act, 
R. 8S. O., 1914 (c. 54), or unless leave 
to appeal is granted by tho Judicial 
Committee.—BOLAND t. CANADIAN 
NATIONAL Ry. Co., [1026] 1 D. L. ht. 
420; 58 O. L. R. 225.~—CAN. 

sd, From advisory opinion— 
“Final judgment.’’}—-Where questions 
were referred to the ct. for ity considera- 
tion, & the matter was heard before 
act. composed of four judges who were 
equally divided in opinion :—deld: 
(1) for tho p ose of appeal to the 
Privy Council the opinion of the ct., 
although marl only, could be 
treated as a final judgment betwoen 
parties; (2) the words ‘“ final judg- 
ment”? in the Privy Council Rules 
mean that which is regurded as a 
final judgment under Canadian law.— 
Re Nova SCOTIA LEGISLATIVE COUNCIL 
(No. 2) (1926), 59 N. S. R. 49.—CAN. 

sf. ——— Order for trial by jury.J— 
Leave to appeal to the Privy Council 
from an order refusing to set aside an 
order providing for a jury trial of an 
action for damages for personal injuries, 
refused. —~ BRADSHAW iv. BRITISH 
COLUMBIA Rapip TRANSIT Co., LYD., 
{1927} 1 W. W. R. 425; 38 B.C. R. 
111.—CAN. 

qa i. Necessity for.j—Ever since 
34 Geo. 3, c. 2, 8. 36, now found, 
substantially unchanged, in Drivy 
Council Appeals Act, R. S. O., 1914 
(c. 54), 3. 2, tho right of appeal in 
cases falling within its terms has stood 
unchallenged, & no leave to appcal 
either to be given by the Ju iclal 
Committee or by the ct. below, has 
been regarded us necessary. Although 
the Act is absolute in prohibiting an 
appeal in cascs which do not fall within 
it, this docs not deprive his Majesty 
of the prerogative right to nt leave 
to appeal in any case in which he secs 
fit to exercise that right.—McBRIDE 
vw, ONTARIO JOCKEY CLUB, LTD., [1926] 
ban L. R. 743; 68 O. L. R. 267.— 
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Add. Annotation :-—Refd. A.-G. of 
Columbia v. A.-G. of Canada, [1924] A C. 222. 
609. Add. Annotation :—Distd. James 7. Cowan, 
[19382] A. C. 542. 





188a, anie. 

618. Add. Annotation :—Refd. Eurana S.S. v. 
ete on Tunnel & Bridge Co., [1931] 
A. C. 300. 


- From Court of King’s Bench of Quebec— 
In respect of what matters.]—(1) In Art. 68 
of the Code of Civil Procedure of Quebec, 
which provides that an appeal lies to the 
Privy Council from final judgments rendered 
in appeal by the Ct. of King’s Bench in cases, 
among others, ‘‘ concerning titles to lands or 
tenements, annual rents or other mattets in 
which the rights in future of the parties may 
be affected,’’ the ‘‘ other matters ’’ are not 
necessarily ejusdem generis with the matters 
previously mentioned. 

(2) Upon an application to admit an appeal 
it is the duty of the ct. to decide whether 
there is a right of appeal under the statutory 
provisions applicable.—Davis 
SHAUGHNESSY (LORD), [1932] A. C. 106; 101 
I J.P. C. 87; 146 L. T. 289. 


ENGLISH AND Emprre Dierst SupPpLEMENT. 


v. BALDWIN (1922), 91 L. J. P. C. 208; 128 
L. T. 10, P. C. 


598. Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., {1924] 2 Ch. 


606. Add. Annotation :—Refd. Nadan v. R., [1928] 


British 


——,]}-—-JAMES v., COWAN, No. 


(LADY) w. 


ti, -—-~-——-.]--Applt. co., having 
been held Hiable for approximately 
$7,000, appealed giving security only 
for $500 for the costa of the appoal. 
The appeal having been dismissed, 
applts. applicd for u stay of proceedings 
pending a projected apree to the 
Jndicial Committeo of the Privy 
Couucil :—Held: the application as 
made vould not be granted.— FIDELITY 
TPHENIX Fitts INSURANCE Co, OF NEW 
YORK t. McCPHERSON, [1925]3 D. L. RR. 


f i, .--An application for 
special leave to appeal to the Priv 
Council, & even the granting of suc 
leave, do not ipso faclo operate as a 
suspension of proceedings in oxecution 
of the judgment rendered by the 
Supremo Ct. of Canada.—STEVENSON 
v. FLORANT, [1926] 1D. L. R. 601; 
{1926] S. C. IR. 90.—CAN., 


k (p. 408) i. .-—(1) Leave to 
appeal to the Privy Council should not 
be granted In a criminal case, but 
parties desiring to appeal should be 
left to their remedy by application to 
the Privy Council for such leave. 

(2) Assuming the ct. to have power 
to grant leave to appeal, such leave 
should be refused in any case not 
coming withiu the principles laid down 
In Re Dillet, No. 542, ante.—R. v. R. 
(1926), 46 Can Crim. Cas. 367; 58 
N. S. R, 457.—CAN. 

sk. Appeule pending in Supreme 
Court & before Privy Council—Stay of 
proceedings in Canadian appneual.|-— 
Where, A. & B. being co-defts., A. had 
first Inscribed an open for hearing In 
the Supreme Ct. of Canada, & B. later 
on had inscribed an appeal to the 
Judicial Committee of the Privy 
Council, upon motion on behalf of B. 
the proceedings on the first appeal were 
stayed pending the decislon of the 
Privy Council upon B.’s appeal.— 
ASHBRIDGE v. SHavEn & HARRISON, 
11925) 4D. L. R. 1048; (1925) 8. C. R. 
694.—-CAN. 











818b. 


Duty of court on application to 
admit appeal.J-——-Davis (LADY) v. SHAUGH- 
NEsSY (LORD), No. 618a, ante. 


621. Add. Annotation :—Refd. Nadan v. R., [1926] 


621a. ——- From 


626. 


640a. 


A. C. 482. 

Court of Appeal of British 
Columbia—-No power to grant leave in criminal 
matter — What is ‘‘ criminal matter.’’] — 
Upon the true construction of the Order in 
Council of Jan. 28, 1911, regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under r. 2 (0), in conjunction with the 
definition of ‘‘ judgment ”’ in r. 1, to grant 
leave so to appeal from any “ decree, order, 
sentence, or decision’? does not apply to a 
criminal matter. A prosecution under a 
statute of British Columbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
ment, & consequent proceedings by way of 
habeas corpus certiorari, or case stated, raising 
the question whether the statute is ultra vires, 
are criminal matters for the above purpose.— 
CHUNG CHUCK v. R., [1930] A. C. 2443 sub 
nom. CHUNG CHUCH v. R., Wona Kit v. R. 
99L. J. P.0.71; 142 L. T. 266; 467. L. R’ 
134, P. C. : 
Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©, 482. 

—— If merely advisory.]— Applts. 
claimed to deduct from the income on which 
they had been assessed a sum paid to under- 





640b. 


640c. 
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writers on an issue of preference shares on 
the ground that it was ‘‘ expenditure incurred 
for making profits in their business ’’? within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council :—Held: on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent.—TaTa Iron & STEEL 
Co. v. BOMBAY CHIEF REVENUE AUTHORITY 
(1923), L. R. 50 Ind. App. 212; 39 T. L. R. 
288, P. C. 

Order of High Court—On appeal from 
application to district judge to file award. }— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the Code; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge.—RAMLAL IIARGOPAL v. KIs- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 


Probate suilt.]--- Where competing 
applications under Probate & Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 





PART IX. SECT. 8, SUB-SECT. 3. 


pi -- ~~—.-—-A Judgment 
of the High Ct. on the Appellate Side, 
granting probate to a person, is a final 
decree, from which an appeal lies to 
His Majesty in Council.— VELLASAWMY 
SERVALt. L. SIVARAMAN SERVAI (1926), 
.L. R. 5 Ran, 119,.—IND. 


t i. —_—— -]—SYED 
KHAN SYED ERRAWIM (1927), 
I. L. R. 6 Ran, 169.-—IND. 


t ii —--——, }}—W here 
competing applications under Probate 
& Administration Act, 18381, for pro- 
bate of different alleged wills of a 
testator, have been heard by the 
district judge as a regular suit, an 
appeal from the decree or final order 
passed ou appeal by the High Ct. lies 
to the Privy Council under, & subject 
to the requirements of, the Codo of 
Civil] Procedure, 1908, ss. 109, 110.— 
VELLASAWMY SERVAI Uv. SIVARAINAN 
oe (1929), I. IL. RR. 8 Ran. 179.— 





ai. ——- From interlocutory judg- 
ments.J—Appeals on mutters Inter- 
locutory in their nature should be 
allowed to be proferred to His Majesty 
in Counell only when their decision 
will practically put an end to the litiga- 
tion & finally decide the rights of the 

arties.— BHAGWATI DAYAL v. DIAN 
ae (1925), I. L. R. 48 All. 329. 


Seal 
° 


a ti, ——- Not from High Court— 
Sitting in criminal appeal from Court of 
Sessions.}—No appeal lics to the Privy 
Council against a judgment of the Hig 
Ct. sitting in criminal appeal from a 
trial by the Ct. of Sessions.—-HEMA- 
YETUDDIN AHMED v. EMPEROR (1930), 
I. L. R. 58 Cale. 344.—IND. 


639 ii. From order refusing to 
enrol legal practitioner. }—Aun order of the 
High Ct. refusing to enrol a person as 
a le practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to grant leave to a pee to the 
Privy Council.—Re Miss (1922), I. L. R. 
1 Pat. §90.-—-IND. 





——.}—e AN ADVOCATE 
(1929), I. L. R. 8 Ran. 40.— IND. 


b ii, Valuation of property com- 
pulsorily acquired.|—In appeals in- 
velving the valuation of property in 
India, the Judicial Committee will 
entortain an appeal under Act XIX, 
1921, a. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighing evidence.—NOwRoJI lus- 
TOMJL WAbDtA v. ROMBAY GOVERNMENT 
(1925), I. L. R. 49 Bom. 700.—IND. 


b iii. —-—- Not from decree affirming 
court below—What amounts to. J— Pitfs. 
obtuined a mtge. decree in the ct. of 
the subordinate judge, but their claim 
to interest pendente lite was disallowed. 
Defts. appealed to the High Ct. while 
pitts. preferred a cross-appeal in respect 
to interest pendente lite. Defts.’ appeal 
was dismissed while pltfs.’ cross-appeal 
was allowed, the decree of the High Ct. 
being in the following terms: ‘* The 
decree of the Ct. below be modified to 
this extent that interest at the bond 
rate shall run on the principal up to 
the expiry of the period of grace.”’ 
Defts. applied for leave to appeal to 
His Majesty in Council. The value of 
the subject-matter of the suit & the 
appeal was above ten thousand rupees : 
—Held: the decree of the High Ct. 
was not one “ apes the decision 
of the ct. immediately below ” within 
Code of Civil Procedure, 1908, s. 110, 
& appcts. were entitled as of right to 
appeal to His Majcsty in Council. 
Further, the appeal could not be 
limited to the question of interest only, 
upon which point there was variation 
in the decree, but appcts. were entitled 
to appeal from the entire decree.— 
THAKUR JAMUNA PRASAD SINGH 1B. 
JAGARNATH PRASAD SINGH (1929), 
I. L. R. 9 Pat. 658.— IND. 
dispute in a pending suit having been 
referred to arbn., an award was made 
to the effect that deft. should, within 
a time fixed, give possession of & certain 
factory to pltf., & in default should 
pay pitf. Rs. 13,000. Objections to 
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the award were made by deft. which 
were disallowed, & the award was 
ordered to bo filed. but as the timo 
fixed for delivery of the factory had 
by then expired, the ct. considering it 
unnecessary to incorporate in its decree 
a direction relating to the delivery of 
the factory, granted a decrcve to plitf. 
only forthe Its.13,000. Deft. appealed 
to the High Ct. & his appeal was 
accepted only to the extent that the 
decree of the trial ctl. was modified to 
bring it into conformity with the 
award. Deft. then applied for leave 
to appeal to His Majesty in Council :— 
Held: as the High Ct. had in sub- 
stance affirmed the decision of tho 
trial ct. the altcration made by it in 
the decree not being of a substantial 
nature, Jeuve to appea) to His Majesty 
in Council under Code of Civil Pro- 
cedure, 8. 110, could not be granted.— 
BANSI LAL v. GOPAL LAL (1928), 
Le L. R. 10 J.ab. 688.—IND. 


f i. .--The question of 
law involved need not be of gencral 
importance ; it is sufficient if there is 
a substantial question of law between 
the parties. — RaagnuNnaTuH PRASAD 
SINGH v, PARTABGASH DEePpuTYy COMRS. 
(1927), 64 L. R. Ind. App. 126.—IND. 


{i.— ——.J—D)rtni CLrorg & 
GENERAL Mitis Co., Ltp. v. Deut 
INCOME TaxX Comers. (1927), 54 L. R. 
ind. App. 421.—IND. 


f iii, —— -/~MATHURA, KuRMI 
v. JAGDEO SINGH (1927), 1. L. R. 50 
All. 208.—IND. 


f{ iv. -——- —— Order made without 
ce ipa dled DE SINGH wv. THR 

ING EMPEROR (1928), L. lt. 55 Ind. 
App. 390.—IND. 

{ v. Matter of general import- 
ance.|—Held : a case was a fit one for 
appeal to the Privy Council, where the 
question In euvule was of genera] im- 
portance, a8 the execution of docu- 
nents with an option of re-purchase 
was very common & a considerable 
amount of litigation came before the 
cts. in connection therewith.—JIVAN- 
GIRI GuRU CHAMELGIRI v. GAJANAN 
NARAYAN PATKAR (1926), I. L. R. 50 
Bom. 753.—IND, 














Cases 640c—'714. 


District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, & af to the requirements 
of, the Code of Civil Procedure, 1908, gs. 109, 
110.—VELLASAWMY SERVAI v. SIVARAMAN 
SERVAI (1929), 57 L. R. Ind. App. 96, P. C. 


640d. ——— Not on question of compensation for 


Jand compulsorily acquired.}—Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
of the High Ct. upon an appeal from an 
award of the Tribunal appointed under 
Calcutta Improvement Act, 1911, assessing 
compensation in ect of land acquired 
under the provisions of that Act.—SEcrE- 
TARY OF STATE FOR INDIA v. HINDUSTHAN 
Co-OPERATIVE “INscE. Socrety (1931), 58 
L. R. Ind. App. 259, P. C. 


641a. High Court of Bengal—Claim relating to 


cantonment land.|—BARRACKPORE CANTON- 
MENT COMMITTEE SECRETARY v. SATISH 
CHANDRA SEN (1930), 47 T. L. R. 3, P. C. 


656a. Gold Coast—Native tribunal——Attitude of 


713. 
714. 


651 i. Swm below appealable ralue— 


Judicial Committee to  decision.|—-The 
Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by sect. 11 that the 
civil jurisdiction of a native tribunal shall 
extend to hearing & determining certain 


662. 


662a. 
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classes of suits, including all suits relatin 
to the ownership or possession of lands hel 
under native tenure & situated within its 
jurisdiction; & by sect. 17 that when it 
appears to any ct. that a case brought before 
it is one cognisable by a native tribunal the 
ct. shall, unless satisfactory reasons to the 
contrary be shown, refer the parties thereto. 
A suit of the class mentioned above having 
been tried & decided by a native tribunal, 
the decision was reversed upon the evidence 
by the Provincial Comr., & his judgment was 
affirmed upon a further appeal to the 
Supreme Ct. :—Held: having regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being one peculiarly within its knowledge, if 
arrived at after a fair hearing & on relevant 
evidence, should not be disturbed without 
very clear proof that it was wrong, & in the 
present case there was no such proof.— 
ABAKAH NTHAH v. ANGUAH BENNIEHR, [1931] 
. C.72; 100L. J. P. C. 47; 144 L. T. 161, 
Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C, 482. 

Appeal from deportation order made by 
Administration of Western Samoa.}|—NELSON 
v. R., [1928] W. N. 197, P. C. 





Part Xla.—Other Islands. 


712a. Lundy Island-—-Whether part of Great 


Britain.|—On a charge of an offence on 
Lundy Island against Coinage Act, 1870 
(c. 10), s. 5, the justices for the Bideford 
Division of Devon held that they had juris- 
diction & convicted the defendant, in spite 
of his contention that Lundy Island was not 
part of Great Britain :—Held: there was 


Great Britain, & their decision must be 
affirmed. Semble: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to support it—HARMAN v. BoLT 
(1931), 47 T. L. R. 219; 75 Sol. Jo. 99, 
D. CO. 


evidence before the justices to support the 712b. Ceylon--Validity of Order in Council. |— 


conclusion that Lundy Island was part of 


ABEYESEKERA v. JAYATILAKE, No. 17a, ante. 


Part XIl—lrish Free State. 


Add, Citation :—21 L. G. R. 419, C. A. 
For the paragraph in the original volume 
substitute the following paragraph :-— 


sect. 98 (2) of the Code of Civil Pro- 


—— Transference of liabilities of British 


Government to Irish Free State.}—By agree- 
ments made in 1917, during the war with 


appeal refused. — O’CA&LLAGHAN wv. 


When appeal lies. )—MAuNv Ba. THAN. 
vy. PEGU Distkict CousnciL (1927), 
I. L. R. 6 Ran. 43.—IND. 


Bl. Limitation of right to appeul— 
Letters Patent of Calcutta High Court 
of 1927.}-—-The new clause of the Letters 
Patent of the Calcutta High Ct., 
passed 1927, takes away, in all second 
appeals decided by a single judge, 
without his giving a certificate that the 
case is a fit one for appeal, the right 
to go to the Privy Council under the 
ordinary law, though the right of the 
Judicial Committee to ve special 
leave is not of course affected. The 
new Letters Patent cannot be applied 
to pending cases without taking away 
eee rights ere anaes All 
v. DALIMUDDIN 28),1. i. R. 56 Cale. 
512. INe. eee 

sp. Desirable to avoid two appeals. |— 
It is desirable that in brie ciate 
recourse fo two uppeals to the Privy 
Council should be avoided where one 
is from a decree of the High Ct. under 


cedure & the other is from the decree 
in a Letters Patent Appeal varying 
the furmecr decree.—J ATONDRANATH 
CHANDHIURI v. UDAYKUMAR Das (1931), 
4A. L. Rh. 58 Cale. 1281.—IND. 


PART IX. SECT. 8, SUB-SECT. 4. 

k (p- 503) i, —-— - Judges 
equally divided.}—The Ct. of Appeal 
een leave to appeal to the Privy 
Jouncil from a decision of the Ct. of 
Appeal reversing an order for a new 
trial, the verdict of the jury being for 
more then £500, & the judger. including 
the trial judge, being equally divided. 
—TREMAIN t. MANAWATER DRAINAGE 
BOARD, {1926} N. Z. Li. hk. 416.—-N.Z. 


sm. Irish Free State—Leave to appeal 
-—-When granted.j—Tue pouers rin- 
ciples governing applications for leave 
to appeal atated.—HuLuL v. M'KENNA, 
‘* FREEMAN'S JOURNAL” v. FERNSTROM 
& TRARSLIBERI, [1926] I. R. 402.—IR. 


sn, ee. ]—- Love 0 
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O'’SULLIVAN, [1926 I. R. 686.—IR. 
——,J— Se. also, No. 


718. 
so. [igh Court of Western Samoa— 
Criminal matier—-No public tuatereat 
involved—Leave refused.J—SLUPPER v. 
rier tie 2), [1931] N. Z L. R. 


PART IX. SECT. 9. 

sp. Stay of execution pending appeal 
—What must be shown A ality of 
plaintiff to pay in event of reversal.}-— 
GEORGIA INBTRUCTION Co., Lip. & 
BANK OF TORONTO ». Paciric GREAT 
HASTERN Ry. Co. (B. C.), [1929] 4 
D. L. R. 607; 3 W. W. BR. $2.—CAN. 


PART XIL 


714 1. Irish Free State Conetitutton 
Act, 1922 (session 2) (c. 1)}—Transfer- 
ence of assets of British ment 
Irish Free State.)}—Held;: a debt due 
to the Land Commission, although 





Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c. 1), were passed. Atthe 
date of the passing of these Acts the contracts 
with the Govt. were still executory :—Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt. 
to the Govt. of the Irish Free State.—A.-G. 
v. GREAT SOUTHERN & WESTERN Ry. Co. 
OF IRELAND, [1925] A. C. 754; 94 L. J. K. B. 
772; 1388 L. T. 568; 41 T. L. R. 576; 69 
Sol. Jo. 744, H. L.; revsg. 8S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. or 
IRELAND v. R., [1924] 2 K. B. 450, C. A. 


714a. ——— Effect of on Judgments Extension 

Act, 1868 (c. 54).J-——The effect of Irish Free 
1922 (session 2) 
(c. 1), 8. 1, & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1). 
is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State.—BANFIELD v. 
(1925), 94 L. J. K. B. 805; 133 L. T. 628; 
41 T. L. R. 5633 69 Sol. Jo. 692, C. A. 
.]J—See, also, No. 716. 


State Constitution Act, 


eon eta 
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Free 


714c. S.P. Re 


CHESTER 


714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. V1II—Constitution of Iris 

tate (Saorstat Etfreann) 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.|—Wiaa v. A.-G. OF LRISH FREE STATE, 
[1927] A. C. 674; 96 L. J. P. O. 88; 187 
L. T. 460; 43 T. L. R. 457, P. O. 
Annotations :—Folld. Re Transferred Civil Servants (Ireland) 
Compensation, [1920] A. OC. 242. Refd. Nixon v. A.-G. 
(1930), 100 L. J. Ch. 70. 
TRANSFERRED CIVIL SERVANTS 
(IRELAND) COMPENSATION, [1929] A. C. 242 ; 
sub nom. Re IrntsH CIVIL SERVANTS, 98 L. J. 
P. O. 39; 
ARTICLE X OF ARTICLES OF AGREEMENT FOR 
TREATY BETWEEN GREAT BRITAIN & IRE- 
LAND, 45 T. L. R. 57, P. C. 

Annotation :—Consd. Nixon v. A.-G., [1930] 1 Ch. 566. 


715. After this case add ‘‘ See, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante. ”’ 


716. Add. Citations :—[{1924] 1 K. B. 214; 93 
L. J. K. B. 831; 130 L. T. 269. 


Add. Annotations :—Folld. Banfield v. Chester 
(1925),-94 L. J. K. B. 805. 
ing Right Society, Ltd. v. Bray U. D. C., 
[1930] A. C 

716a. Summons relating to bequests to Irish 
parishes—-Whether Attorney-General of Irish 
Free State proper defendant.]— Re Love, 
NAPER v. BARLOW, [19382] W. N. 17; 
f. T. Jo. 116; 713 L. Jo. 168. 


Act, 1922 


140 L. T. 254; sub nom. Me 


Refd. Perform- 


. 377. 
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Notes on Canadian Constitutional Cases 


(Vol. XVII., p. 508). 


The cases referred to in the late Mr. Cameron’s volume therefore appear in their appropriate 
Note are digested in Vol. XVII., pp. 427-446, or sections & not as supplementary to the Notes in 


in other relevant Titles. 


Cases coming under this 


head decided since the publication of the original 


incurred {un 1922, was an “* asact ”’ that 
had been transferred from the former 
Govt. of the United Kingdom of Great 
Britain & Ireland to the Govt. of the 
Trish Free State.—Re MaLoney, [1926] 
I. R. 202.— IR. 


714 ii, Effect on jurisdiction of 
existing courla—Pending establishment 
of courts for Irish Free State.}-—R. v. 
WicKLoOw CounTy Court JUDGE, 
(1924] 2 1. R. 139.—IR. 


714 iii. Public Sufety Act, 1927 
(“ 31)—Ordinary leyialation.J—-A.-G. v. 


14 iv. -—-—- Effect of on Fugitive 
Offenders <Act, 1881.]—Held: the 
Fugitive Offenders Act, 1881, con- 
tinues to be of full force & effect in the 
Irish Free State by virtue of the pro- 
visions of Art. 73 of the Constitution, 
& it is not inconsistent with the pro- 
visions of the Constitution.-TuE 
spas ee NeDx) v7. Litre, [1931] 








b i. Government of Ireland Act, 
1920 (c. 67), ss. 64, 55, Sched. VITI-— 
ution of Irish Free State (Saorstat 
Eireann) Act, 1922 (No. 1 of 1922) 
Sched. I, Art. 18—Right of transferred 
civil servanis to comp on on retire- 
ment in consequence of change of Govern- 


ment.}+-~LONSDALDB Vv. A.-G., [1928] 
I. R. 36.—IR. 


v. A.-G. OF THE IRISH FREE STATE, 
(1930) I. R. 65.—IR. 
714 b iii. FTrTz- 


GIBBON v. A.-G. OF THE TRIBo FRE 
Stratr, [1930] I. R. 49.—IR. 


716 i. Liability to give security for 
costs—Resident in position of foreigner.) 
—Application on behalf of defts., 
resident in Northern Ireland that 

Itfs., who resided in the lrish Free 

tate, might be ordered to give security 
for costs on the ground that in the 
event of defts. obtaining judgment, 
they would be unable to have it 
extended in the Irish Frec State, as 
Judgments Extensions Act, 1868, no 
longer applied to that country :— 
Held: pltfs. must give security for 
ea es % M‘KENNA, [1929] 


st. Irish Free State (Agreement) 
Act, 1922 (c. 4)}—2Xffeet on Companies 
Acts.}—On petition by a sharcholdcr 
for the compulsory winding up of a co. 
as an unregistered co. :—Held: not- 
withstanding the provisions of the above 
act & of the Orders thereunder, the 
Cos. Acts remain in full force until 
revoked or altered by a competent 
legislature, & the cts. of Southern 
Ireland had no jurisdiction to make 
the order.—Re PORTARLINGTON ELKC- 
TRICO LIGHT & POWER Co., LTp., [1922] 
1 I. R. 100.—IR. 
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sw. Power of Oireachtas.) — Within 
the whole area of the Irish Free State, 
the Oireachtas is a free & unfettered 
legislature, & there is nothing in the 
treaty, the constitution, or the statute 
confirmning them, to limit the power of 
the Oireachtas to authorise the 
detention of untried ersons.— R. 
(O'CONNELL) v. HARE PAkK CAMP 
ee a GOVERNOR), [1924] 2 I. R. 


BZ. Public Safety (Powers of 
Arrest d& Detention) Temporary <Act 
(Ud. F. S.), 1924—Intra  vires.J—R. 
(O’CONNELS.) vv. HARE PaRK Camp 
(MILITARY GOVERNOR), [1924] 2 I. It. 
104.—IR, 

sb. Duty of Attorney-General to 
represent the State.|j—The A.-G. alone 
could be heard making any claim on 
behalf of the State or conimunity of 
citizens of the Irish Free State under 
Art. 11 of the constitution.—Moorr 
Vv. A. G., [1930] I. R. 471.—IR. 

so. Jilegal arrest & removal from 
jurisdiction—Right to injunction.}— 
The provisions of this Art. 6 of the 
Constitution of the Irish Free State do 
not exclude jurisdiction to grant an 
injunction in an appropriate case, 
ef-s if it were sought to arrest a person 

egally & remove him out of the juris- 
diction before ho could apply for a 
writ of habeas corpus.—O’BorLE & 
RopeeExs v. A.-G. & GENERAL O’ DUFFY 
(1939] I. R. 558.—IR. 





Vol. KVITI. Cases 8a—-150a. 


DESCENT AND DISTRIBUTION. 


Norg.—For the references to Law of 
Property Act, 1922 (c. 16), substitute refer- 
ences to Administration of Estates Act, 1925 
(c. 28), ss. 45-82. 


For cases decided under 1925 Act, see 
new Part Va., post. 


- Part l1.—Intestacy. 


8a. Contingent partial intestacy.|—Re MCKEE, Pusiic Trusrpe v. McK4KE, No. 283b, post. 


Part Il!.——Devolution of Real and Personal Estate. 


Citations :—Delete ‘* C. A.” 
10. After this case add ‘*——.. Death after 


1925.|—-See, now, Administration of Estates 
Act, 1925 (c. 23), s. 9.” 


Part 1V.—Descent of Real Estate. 


17. For cross-reference before this case read 
“See Law of Property (Amendment) Act, 
1924 (c. 5), s. 9, Sched. IX. (1), by which 
Inheritance Act, 1833, remains in force for 
certain purposes.’’ 

74, atte eens :—Refd. Be Price, [1928] 

h 


102a. ——— -——.]—-PHiILpotrs d. PHILPOTTS v. 
JAMES (1784), 3 Doug. K. B. 425; 99 E. R. 730. 
sleet ade -—~ Distd. Re Sheppard, Sheppard v. Manning, 
a 2 Ch. ne Expld. Inman, Inman v. Inman, 
11903 1 Ch. 241 

113a. Lease pur autre vie—To A. & his heirs— 
Hetr special occupant.|—-PuHitpotrs d. PHIL- 
POTTS v. JAMES (1784), 3 Doug. K. B. 425; 


99 EK. R. 730. 

Annotations : ae Re he pard, Sheppard v. Manning, 
{1897] 2 Ch. Con Inman, an v. Inman, 
+1903} 1 Ch. oti, 

132a. -~]—-RAWLINSON v. MONTAGUE 


(DUCHESS) ie 2 Vern. 667; 3 P. Wms. 
264,n.; 23 B. R. 1035. 


Annotation :— Consd. ae v. Hutchinson (1830), 7 
Bing. 1738. 


183. After this case insert ‘‘-——— Liability to legacy 
duty.}—See Estate & OTHER DEATH DUTIES, 
Vol. XXI., p. 58, No. 377.” 

133a. S. P. Lock v. Lock (1710), 2 Vern. 666; 23 
BK. R. 1035. 

184a. Construction of ancient customary 
** Nepos.’’}—WHITLOCK v. WHITLOCK ( 1924), 
40 T. L. R. 566, D.C. 


150a. Copyholds subject to custom of gavelkind— 
Enfranchisement by Law of Property Acts— 


Destruction of custom of gavelkind.]—'T. 
died on Jan. 28, 1926, without issue & with- 
out having contirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special] by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the ontiret of the Jand 
which then became vested bee virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) :— 
Semble: in the absence of a_ statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—~—Re Price, [1928] 1 Ch. 579; 97 L. J. Ch. 
423; 189 L. 'T. 339. 

AnAptatican Pa aes Re Kempthorne, Charles v. Kempthorne 

(1929), 46 T. R. 15; Re Newman, Bras v. Newman, 

{1930 "2 Ch. i090: Re 'Thomas’a Will Trusts, Powell v. 


Thomas, [1930] 2 fits “67 Re Warren, Warren v. Warren, 
{1932] 4 Ch. 42. 


PART I. Title “18 afi 7 le eon v. PART IV. aaiee is ee 2.—- 
ani ) ”» STENBON, . —IR ‘ 

Postgres De aes ey i Gndarto sk. Heir of half-blood—Onus of proof. 
Feoohton of Ketates Aol, 30. }—Re aereaaT ey ar eg v. COLLINS, —Where a party claims as one of 5 
MacKENZiE,, {i927 ot RB. Bass (1994) if. R. 72.— heirs of tho half-blood of an intestate, 
G10. L. R. 2 5 dAN AN. of oe oe an ee ie. heart 

8 rest. ar ocessar 
i Pe of rae seabed iad Riad PART IV. SECT. 1. him to negativo the fact of the intestate 
Estate, Go8h T, TR ligt 1827] h i, ——.}——-MAcLEAN & GRAHA having obtained the land by gift an 


38 B. GO. R, 319.—CAN. Suri & MACKINTOSH, (1927] N, rOn, deviso from his ancestor; or, if he 


sb. Afar e Ordinance, avery of 
Southern Necde ss. 38, 39—Con- 


h fi. —-— TVho ar 
struction. a ARTLNA 0. Ses Par : 
AG. 148; 95 L. J, erik COMmE (1925), 52 N.- 
J, T. ioe. NIGERIA 

PART IIL. SECT. 1. (a. 19 eit Bde 
ad, ' Devolve ''—-Local LE Ber —-OAN 
J.8. 


so obtain it, the claimant must show 

that he is of tho blood of such ancestor. 
LEE v. BRANB- —TRYON ¥v. PEER (1867), 13 Gr. 311.— 
. R. 239.—CAN. CAN. 


Effect of Dominion Land, aritles PART IV. SECT. 4, SUB-SECT. Z. 


Re J h, Read now “ 113a i.”’ 


i . 76; {1926} k. Read now “ 118a ii.’ 


l. Read now “ 113a ti 
25 


Cases 161—256. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


Part V.—Distribution of Personal Estate. 


161. Sree :—For ‘“ Skin. 212”’ read ‘ Skin. 
] ris 

165. Add. Annotation :—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 


1652. - Subject to interest of posthumous child. } 
—-Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child—Epwarps v. FREEMAN (1727), 2 
P. Wms. 435; 24 BE. R. 803, L. O. 


Annotations :—Folld. Wallis v. Hodson ie) Barn. Ch. 
272. Reid. Villar v. Gilbey, (1907) A. C. 1 


165b. ~}+—J. W. died intestate in 1724, 
& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
May 29 following pltf. was born; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his Jifetime.—-WaALLIs v. Hopson (1740), 
2 Atk. 114; Barn. Ch. 272; 26 B. R. 472, L. C. 


Annotations :-~Folld. Burnet v. Mann (1748), 1 Ves. Sen. 
156: Thellusson v. Woodford (1799), 4 ifs 227. : 
Thellusson v. Woodford (1805), 1 Bos. & P. N. R. 357; 
Villar v. Gilbey, [1907] A. C. 139. 


165c. -.]}—A child en ventre sa mére may 
take under the Statute of Distribution.— 
THELLUSSON v. WOODFORD (1799), 4 Ves. 227 ; 
31 Eh. R. 117, L. C.; affd. (1805), 1 Bos. & 
P. N. R. 357, H. L. 

Annotations :-—Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 367; &e Burrows, Cleghorn v. Burrows, [1893] 2 Ch. 
497; #e Wilmer’s Trusts, Moore v. Wingheld, {1903} 1 

Ch. 874; Villar v. Gilbey, 11907] A. ©, 139. 

See, now, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 


170. Add. Annotation :—Dbtd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 


PART V. SECT. 1. 


tanto of the widow’s share of her bus- 
band’s estate. —MATHEWS ¥. 


170a. -.}—Semble: the rule of public 
port lhe which S henalb @ sane murderer from 
nefit under his victim’s will 
prevent i hyn also from taking a distributive 
share under his victim’s intestacy. ° 
In the present case the murderer was 
insane, but if the point arose for decision, the 
views of Fry, L.J., in Cleaver v. Mutual 
Reserve Fund Life Association, [1892] 1 Q. B. 
147, 157, 158, would probably prevail over 
those of Joy CE, J., in In re Houghton, No. 170, 
& the peremptory provisions of Administra- 
tion of Estates Act, 1925 (c. 23), s. 46, would 
be read & construed subject to the public 
policy rule.—He Pitts, Cox v. Kitssy, [1931] 
1 Ch. 546; 100 L. J. Ch. 284; 145 L. T. 116; 
47 T. L. R. 298. 
Add. Annotation :—Consd. Re Jones, Johnson 
A.-G., [1925] Ch. 340. 
180. Add. Annotation :-—Refd. Re Bower Williams, 
Ez p. Trustee, [1927] 1 Ch. 441, 
181. Add. Annotation :—~Consd. Re Bower Williams, 
Ez p. Trustee, [1927] 1 Ch. 441. 
187. Add. Annotation:—Consd. Re Bower Williams, 
Kz p. Trustee, [1927] 1 Ch. 441. 
Add. Annotation :—N.F. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 
In the cross-reference following this case for 
‘' p. 148, No. 374,” read ‘* p. 374, No. 148.” 
For ‘‘ Mother, brothers & sisters—Mother 
takes half & brothers & sisters half—-Subject to 
right of widow.|’’ read “ Mother, brothers & 
ae moiety equally—Widow taking 
a 


Add. Annotation: — Consd. Re 
Greener v. Merrall, [1924] 1 Ch. 45. 


1738. 


282. 
234. 
239. 


256. Merrall, 


the adopted daughter was the nicco 


DONEGAN of the foster father’s wife & his will, 


ni. ——-~ As amended by 17 Ceo. 5, 
c. 36, a. 2—ffect of. 1 -Re Shier, 
ante, not overruled, & the practico 
adopted since that. decision not altered. 
—Re ALLISON, [1927] 4 D. L. R. 729; 
61 O. L. BR. 261.—CAN, 


PART V. SECT. 3, SUB-SECT. 1. 


fi. Provision made for widow—TLeas 
than amount recetvable on intestacy— 
What relief granted.|-—-The discretion 
conferred on the ct. in favour of the 
widow, who app plies for rolief under 
Married Women’s Relief Act is restricted 
by implication to the portion of her 
deceased husband’s estate which she 
would have received on an intestacy.—— 
McBRATNEY v. ate (1919), 59 
S.C. BR. oeys i {1919} 3 W. W. Jl. 1000; 
50 D. L. 32,.—CAN. 


PART V. SECT. 8, SUB-SECT. 2. 


sk. Effect of charge.)}—Held: the 
widow is not entitled to any portion 
of the real estate In specle.—CUNNING- 
IAM ¥. CUNNINGOAM, (1920) 11. R. 119. 


R. 
sl. S. P. DUNICAN ¢. DuNICAN, (1920) 
11. R. 212.—IR. 


PART V. SECT. 3, SUB-SECT. 3.—A. 


213 i. Covenant to secure payment of. 


sum of money—Satisfaction pre tanto. }— 
F. on his marriage executed a bond, 

whereby, in the event of his deatb . 
the lifetime of his wife, a sum of moncy 
was to be \eegh to two trustees in trust 
for his wife. predeceased his wile, 
intestate & Paes issuc :—Held : the 
sum secured by the bond was to bo ro- 
garded, in the absence of evidence of 
any other intention, as satisfaction pro 


& Cook, (1925) LI. R 201.—IR. 


PART V. SECT. 4, SUB-SECT. 1. 
229 v. -}—The words ‘‘ child or 
children of a deceased brother or 
sister’ in Intestate Successions Act, 
R. S. A., 1922 (c. 143), & 7 (2), mean 
issuo in the firet generation only, & do 
not include grandchildren or moro 
mote descendants.— He HEMSLEY 

(alta, )» [1925] 7 W. W. R. 816.—CAN. 

a i. -}—Tleld : such child 
not entitled in Saskatchewan to share 
in the estate of the father dying 
intestate & domiciled in Saskatcbewan 
before the coming into force of Adoption 
of Children Act, grea Sapa i v. 











BuURNFIEL, les L. Kt. 129; 
{1926] 1 W. W 1 657. 90 Sask. L. R. 
407.—CAN. 


a fi. —— ———.]— The word “ child *’ 
in a will made in Saskatchewan by 
testator domiciled therein, who died 
before the coming into force of a 
tion of Children At. 1922. held not to 
lnclude an adopted child, even thougb 
under the law of the foreign state where 
the child & its edopang parents were 
domiciled & in which it was adopted 
the effect of the adoption was to 
entitle it to all the hte of a child 
of its adopting father born in lawful 
wedlock.—Jie DONALD ESTATE, BALD- 
WIN ¥, ehh e if ae ty. 4D. we KR. 
[1928] 2 eS 636; a 1929) 5 
D.L. KR. 2443 My R, 5 gee su poet ity 
ieoeerings, 1838) 4.D. 1. R. 771.-— 


a fil. Child Wel elfare Ad—Righis 
of inheritance.}—-Chil wets Act 
does not create a new canon for fhe 
construction of wills. Therefore, where 





after making provision for said adopted 
daughter by name, gave part of the 
residuo of his estate to his & his wife’s 
next-of-kin, said daughter took under 
the residuary bequest as his wife’s 
niece & not as the testator’s child.— 
a AS ae [1928] 1 W. W. Ii. 


PART V. SECT. 6. 


sp. Not widow of only brother pre- 
deceasing intestate.\—I2e H&NDERBON, 
{1926) 2 D. L. R. 536.—CAN. 


st. Brothers & sisters—Of infant 
dying after fi who predeceased 
pgranifather-—Infant’s share in grand- 
pena estate—Devolution of ee ia 
Act, R. S. S., 1920 (¢. 73), 88. 18, 23.J— 

Ae "GRORGET ESTATES lt )» (1028) 
1 L. R. 230; [1927] 3 W. W. 
ai. _—CAN, 


PART V. SECT. 7. 


249 ii. nm, }—M 
was unmarried died intestate. 
one sister still Hiving, & another sister 
who had predeceased him, left one ae 
living. One brother was still livin 
A seoond brother who had peueconsed 
him left three children still living, & 
a third brother (A.) who had pre- 
deceased him left nine children still 
living, & a tenth child (E.) who had 
predeceased M. left four children 
(grandchildren of M.) stil] Iiving. On 
& petition for directions :— He the 
one-fifth share of the estate to which 
the brother A. would have been entitled 
should he divided into ten parte, & one 
of the ten parts should be divided 
equally amongst Edward’s four 








Vol. XVII.—Descent and Distribution. Cases 288a—-329. 


Part Va.—Distribution under Administration of Estates Act, 
1925. 


283b. 


292. Add. <Annolations :—Consd. Re 


hild 

Py Cc. R, 51.—CAN. 

261 ili. . 
ATH, GRANT v. MORRISO 

029} 3 W. : 

e Ta. R. 365 ; 4] B. C, R. 5] 1.—CAN. 


h a 
uncles. ]~—Re KRORSING ESTATR, (1928) 


See Administration of Estates Act, 1925 
(c. 28), as. 33 (4), 45-52. 


288a. Rights of surviving spouse—Interest on sum 


charged—-Payable out of corpus of estate. |— 
Under Administration of Estates Act, 1925 
(c. 23), 8. 46 (1) (i), interest becoming ayes 
on the sum of £1,000, thereby charged on the 
estate of an intestate in favour of a surviving 
wife or husband is not a charge upon the 
income but upon the corpus of the estate.— 
Re SAUNDERS, PUBLIC TRUSTEE v. SAUNDERS, 
[1929] 1 Ch. 674; 98 L. J. Ch. 803; 141 
L. T.27; 45 T. L. R. 283. 


- Contingent partial intestacy.]|—Testator 
devised & bequeathed his residuary estate 
upon trust for his widow for life, with re- 
mainder to such of his brothers & sisters as 
should survive her. The last of the brothers 
& sisters died in the widow’s lifetime :— 
Held; the widow’s estate would be entitled 
upon her death, as a result of the intestacy 
consequent upon the widow’s survival, to a 
sum of £1,000, with interest at the rate of 
5 per cent. per annum from the date of 
testator’s death, under Administration of 
Estates Act, 1925 (c. 25), s. 46, but the widow 
was not entitled to have the reversion 
expectant on her death sold & the proceeds 
of sale invested, in order that she might 
enjoy the interest on such investments during 
her life as part of testator’s estate devolving 
as upon an intestacy.—Re McKER, PuBLIC 
TRUSTEE v. McKEE, [1931] 2 Ch. 145; 100 
L. J. Ch. 825; 145 L. T. 605; 47 T. L. R. 
424; 75 Sol. Jo. 442, C. A. 


283c. Descent to heir-——Estate of lunatic-—No 


committee or trustee appointed.J—For six 


Part VIl.—Escheat 


285. Add. Annotations :—Consd. A.-G. for Alberta 


v. A.-G. for Canada, [1928] A.C.475. Refd. 
oe (City) Corpn. v. R., [1982] A. C. 


O’Ilavan. 
O’Hagan v. [1932] 
W. N. 188. Refd. &c Deloitte, Griffiths v. 
Deloitte, [1926] Ch. 56; Re Tong, Hilton 
v. Bradbury (1930), 144 L. T. 260. 

2 Ch. 19; 938 
re Ch. 483; 1380 L. T. 800; 68 Sol. Jo. 


Lloyd’s Bank, Ltd, 


312. Add. Annotation :—Refd. Re Wells, Swin- 


aS v. Howard (1932), 48 T. L. R. 


ren.— He Mckay (1927), 39 


—— ——-.] 





—~Re GRANT 
N (B. C.), 


W. HR. 644; [1930] 1 


273 iv a. S. P. 
(1927]1D. 1. R. 76 
737,.—CAN. 


288d. ——— Estate tall—1925 Act, s. 51 


years before her death a lady was a certified 
papas at a mental home, & without any 
stamentary capacity. She was not, how- 
ever, a lunatic so found by inquisition, & 
never had a committee or receiver. She died 
at the home on Feb. 1, 1929, a spinster & - 
intestate, aged seventy-six :—Held : her real 
estate went to her heir-at-law under Adminis- 
tration of Estates Act, 1925 (c. 23), s. 51 (2), 
which exemption section, read with the defini- 
tion section, sect. 55 (1) (vili.), was not confined 
to cases where a lunatic or defective had a 
committee or receiver.— Re GATES, GATES v. 
Gates, [1930] 1 Ch. 199; 99 L. J. Ch. 161; 

142 L. T. 327. 
(8)~— 


Application to notional settlement on in- 
testacy.|—In 1925 an infant S. inherited land 
as eldest son & heir of an intestate, subject 
to his mother’s right to dower. On Jan. 1, 
1926, the Settled Land Act, 1925 (c. 18), 
came into operation, & under sect. 1 (2) S. 
was treated as deriving his title under the 
settlement deemed to have been made by the 
intestate, his mother’s right to dower being 
preserved by sect. 1 (8). On Oct. 8, 1930, 
S. died an infant & unmarried :—Held: 
Administration of Estates Act, 1925 (c. 23), 
s. 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail & ceased on his death 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate & not to S.’s mother 
under Administration of Estates Act, 1925 
(c. 23), 5. 46 (1) (iv.).—Re TAYLOR, PULLAN 
v. TAYLOR, [1931] 2 Ch. 242; 100 L. J. Ch. 
374; 145 L. T. 417. 


and bona vacantia. 
815. After this case add ‘* Land In Alberta granted 


by Crown.]—See DEPENDENCIES, No. 98b.” 


319. Add. Annotation :—Refd. Re Wells, Swin- 


burne-Hanham v. Howard (1932), 48 T. L. R. 
O17. : 


$28. Add. Annotation :—Refd. Austrian Property 


Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 550. 


328a. Funds appointed —- Appointor illegitimate— 


Death of appointee in lifetime of appointor. |— 
Re Lapp, HENDERSON v. PORTER, [1932] 2 
Ch. 219; 101 L. J. Ch. 392; 147 L. T. 43838. 


329. Add. Annotation :—Refd. Re Cullum, Mercer 


1D. L. R. 643; [1928] 1 W. W. R. 224. 
~—-CAN. 


PART V. SECT. 9. 
Re JENSEN falta), 
s [1926])3 W. W. 1. 


v. Flood, [1924] 1 Ch. 540. 


those who are not of the blood of the 
ancestor. ‘“ Ancestor,” within tho 
meaning of the sect. is the person from 
whom the cstate in question is derived, 
He need not be a progenitor of the 
successor or lineal ancestor so long as 
he realiy preceded in the estate, & 


PART V. SECT. 8 273 vi, — — Lixceplion as io ancestral may be brother, aunt, uncle, nephew 
. ae property.]—Held : the proviso to sect. or cousin.—Zte PARSHALLE ESTATE, 
126 of Administration Act, R.S.B.C., SHaw v. Cox, {1930} 1 W. W. I. 767 ; 


{.-~-——- Uncle & children of decease 


1924, excludes, without qualification, 


§ 


3D. L. R. 438; 42 B.C. BR. 413.—CAN. 


Cases 330—337a. 
830. After this case add ** ly oi | in Alberta.|— 


See DEPENDENCIES, No. 


381. Add. Annotation :—Refd. Re Wells, Swin- 


tia v. Howard (1982), 48 T. L. R. 


836a. ———- ———-.]—-A lunatic, at the date of her 


death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1788 & 1801 the Crown made 
ex gratia grants of the funds to certain persons 
& obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the Bost horny to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions; (1) whether the petition was 


notat ——Consd. Re 
Anight Cl (1931), 100 L. J. Ch 
337a. ——- ———.]—Re Mason, No. 336a, ante. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his, present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund; (2) whether the 
petition was barred by any Statute of Limita- 
tions; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, eu oir Vega could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratia grants had been made :—Held: the 
first question must be answered in favour 
of suppliants.—Re Mason, [1928} Ch. 385; 
97 L. J. Ch. 821; 189 L. T. 477; 44 T. L. R. 
aan, ; affd., [1929] 1 Oh. 1, C. A. 
rege Re Minaban’s Petition of 


—-— Limitation of action.—See LIMIrTaTIon 
OF ACTIONS, Nos. 176la, 1761b, post. 


Vol. XVII. Cases 77a—2i4a. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 
Part I1.—Discovery of Documents. 


778. 


86. 


87a. 


99. 
126. 
127. 


127a. 


Not necessary for proper determination 
issues. J—NIcHOLs v. J. T. C., [1928] 


of 


2D. LL. J 
62 O. 


duction of a diary 

one of pltfs.’ solrs,, & whi 
eged, recorded an 
such solr. & a person other than pltfs, 
in the action, at which interview the 
preparation of a debenture was 
sed :—Held : 


b 


cus 
solrs. 


parties to the action, there was no 
power in the p 


order 
diary 


sHaw, (1928] N. Z. L. R. 360.—N.Z. 


k i, 
injured workman against three 


claiming 
through the breaking of the 
in lifting. a heavy weight, where dis- 


one deft. 
motion to review the order so made :~— 


Held 
that 


Inquiry as to damages.|—-There is no 
different principle applicable to an application 
for discovery of documents on an inquiry as 
to damages from that which prevails on an 
application for discovery where any: other 
issue has to be tried between opposing 
parties.—BritisH UNirep SHOR MACHINERY 
Oo., Lrp. v. LAMBERT HowartTH & Sons, 
Lap. (1929), 46 R. P. ©. 315. 

Add. Annotation :—N.F. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

——— ——.]—WAKEFIELD & Oo., Lrp. v. 
BoarD (TRADING 4S J. P. Boarp & Co.) 
(1928), 45 R. P. O. 261. 

Add. Annotation :—As to (2) Apld. Cavendish 
v. Cavendish (1925), 42 T. L. R. 184. 
Add. Annotation :-—Follid. Seddon v. Com- 
mercial Salt Co. (1924), 69 Sol. Jo. 159. 

Add. Annotation :—Overd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

-}—By an underlease lands & works 
were demised to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 


PART I. SECT. 1. 
Whether experiments ordered— 











issue between 


a» KR. 364; 34 Can. Ry. Cas, 252; 


L. R. 124.—CAN. 





which had been kept 
ch, it was 
interview between 


raising 


dis- 
the diary was the 
* property, & as they were not 


was a | 


sued :-—~Held - 


resent proceedings to 
production & inspection of their 
.—KrEpp Bros. v. Braco & Brap- 





eae -}—In an action By oo 
efte. 
damages for injuries suffered 


ar used 


had been ordered in favour of 
t another deft. cn a a 
: as in the event of the ot. holding 1 
the acoident was due to the gear 


entity capa 
dott. by 


agai 
SAGAN v. PaTAN, [1931] 
772.—OAN, 


5 


135. 


162. 


171. 


214a. 


used being Sater be there was still an 


namely, as to which was responsible for 
the use of the gear, the stevedore or the 
shipowner, on the implied warranty 
that the gear supplie 
there were consequently rights to be 
adjusted between defts., & the order 


BUCKNALL & 
R. 72 


PART Il. SECT. 4, SUB-SECT. 1. for aire ke tae ty tribe 

180 iv. ——.}—BariLin_ ve. Inaus & ! ae 
Co., Lrp. & JAMISON, [1926] N. 53.— Go, Lt. (1930) Nd i 

¥ N. s 

130 v. }~Deft. co. sought pro- sb. Miners’ 


unton—Defence filed 
question whether defendants 
tcgul entity.}—A miners’ union entered 
an appearance in an action, & by 
statement of defence raised the objec- 
tion that. it was not shown that deft. 
ble of being 
so pleading 
must be deemed, before the trial of the 
action, to be a corpn. for the 
of the litigation, & s0 com 

make discovery.—CENTRE STAR MIN- 


Inc Co., Ltp. », RossLanpn MINERS 
PART II. SECT. 4, SUB-SECT. 2. 
8335 * read ‘* [1909] 8. C. 335.” : 


PART II. SECT. 4, SUB-SECT. 8. 


was effective 


defences defts. traversed the allegations in 
the statement of claim. Onasummons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis (Earl) v. Negus, 
No. 127, made the order asked for :—Held : 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis (Earl) v. Negus, No. 127, overd.— 
SEDDON v. COMMERCIAL Sat Co., Lrp., 
[1925] Ch. 187; 94 L. J. Ch. 225; 132 
L. T. 487; 69 Sol. Jo. 159, C. A. 


Add. Annotation :—Folld. Gale v. Denman 
Picture Houses, Ltd., [1930] 1 K. B. 588. 


Add. Annotation :—Generally, Refd. Robinson 
. oe Australia State (No. 2), [1931] A. C. 
704. 

Add. Annotations :—As to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

-+-The ct. will not, save in very 
exceptional circumstances, order a deft. to 
produce documents in his possession before 
pitf. has delivered his statement of claim.— 
GaLe v. DENMAN PICTURE Hovusks, Ltnp., 
[1930] 1K. B. 688; 99 L. J. K. B. 351; 1438 
a T. 31; 46 T. L. R. 282; 74 Sol. Jo. 187, 

Az 





PART II. SECT. 4, SUB-SECT. 4.——A. 


182 1. Whether next friend may make 
afidavit.}—The ct. will not order a 
party to an action who !s of unsound 
mind, or his next friend or the Public 
Trustee administering such person's 
estate under Mental Defectives Act 
1911, s. 100 ch), to make an affidavit 
of documents in compliance with an 
order for discovery under Kule 1614: 
& Rule 1674 does not apply to peraons 
of unsound mind.—TaskKER v. ALGAR, 
[1928) N. Z, L. R. 529.—N.Z. 


PART Hi. SECT. 5, SUB-SECT. 1. 


se. Not till tasues defined.}—When 
it is necessary, before an order for 
discovery can be made, that certain 

uestions in the suit should first be 

ecided, the proper order to make is 
that the suit should be set down for the 
settlement of the issues. The judge 
will then be in a position to decide which 
of the issues are necessary to be detor- 
mined before the question of inspection 
or discovery can be decided.— EaGLe 
Star & BRITISH DOMINIONS INSURANCE 
Co. ». DINANATH (1922), I. L. BR. 47 
Bom. §09.—IND. 


PART II. SECT. 5, SUB-SECT. 8. 
218 1. Not till after defence delivered— 
nter ent 


question, 


urpose 
ble to 


ast infani.J— I uadgm signed. |— After 
38 W. W. R. opitf. bad signed peapeneg? | judgment 
against deft. in an action of tort, deft. 


Cases 288—437b. 


238. Add. Annotation :—Refd. Tecalemit v HEx.- 
A-Gun (1926), 44 BR. P. C. 62. 


242. Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 


254a. Liberty to apply reserved.|—Porsson & 
Woops v. Rosperrson & TURVEY (1902), 86 
a. é 302; 50 W. R. 260; 46 Sol. Jo. 196, 

254b. Pursuant to undertaking on injunction. }— 
Farrow v. SMITH (1915), Yearly Supreme 
Court. Practice. 


Secr. 7.—GROUNDS FOR RESISTING. 
(Vol. XVIII., p. 71). 
For ‘‘ Sect. 3, sub-sect. 2, ante,’’ read ‘‘ Part 
III., sect. 9, post.’’ 
279. Citations :—For ‘‘ Brrr. Prac. Cas. 1”’ read 
‘‘ Brrr. Prac. Cas. 18.” 
324. Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 
872. Add. Annotation :—Consd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 
Add. Annotation :—Refd. Minter v. Priest, 
[1930] A. C, 558. 


373a. —— J—THE Crry oF Baropa, No 
R74a, post. 

377. Add. Annotation :—Refd. Minter v. Priest 
(1930] A. C. 558. 


880. Add. Annotation :—As to (1) Consd. Redda- 
Hee & Co., Ltd. v. Hartley (1930), 48 R. P. C. 


sought to examine the pitf. for dis- 


873. 





his duties, that be was entitled to 


ENGLISH AND Empree Dicust SUPPLEMENT. 


$82. Add. Annotation :— 
Hartley (1928), 72 Sol. 

$89. Add. Annotation :—As to (1) yen Chowood 

vw. Lyall, [1929] 2 Ch. 406. 

Ada. Annotations :—As to (2) Folld. The 

Hopper No. 18, [1925] P. 52. Apld. The City 

of Baroda (1926), 134 L. T. 576. Refd. Ankin 

v. London & North Eastern Ry. Co., [1930] 

1 K. B. 527. 

437a. Effect of rule.}—Rrppaway (F.) & Co. v. 
Pees (1928), 72 Sol. Jo. 502; 45 R. P.C. 


| age Nagas Uv. 


394. 


437b. ———.]—Before the hearing of the action, 
an application by pltfs. that deft. be 
ordered to make a further & better affidavit 
of documents, or in the alternative, that an 
order be matte, under R. S. C., Ord. 31, 
r. 19a (3), was refused by the master, on the 
ground that such an order would be contrary 
to practice. Pitfis. appealed. It appeared 
from certain Jetters that had been disclosed 
that there were certain letters relative to the 
issues in the action, as well as other docu- 
ments, which had not been disclosed ; but it 
was contended on behalf of deft. that, since 
the coming into operation of the rule, it was 
no longer open to a plitf. in such a case to ask 
for a general further & better affidavit, but 
that he was confined to the remedy given to 
him by the rule. It was held by Romer, J., 
that the rule did give to persons objecting to 
an affidavit of documents certain rights 
which did not exist before the rule was 
framed; but that it should not be read as 
interfering with the rights which were 
possessed before it came into force; & that it 


RUSHBROOKE v. O'SULLIVAN & JTVIBER- 


covery, the action being about to come 
on at the assizes for assessment of 
damages. R. 489 states that the 
examination of pltf. by deft. may take 
place at any time after such deft. has 
delivered his statement of defence :— 
Weld: doft. could not examine pitf.— 
ASHLEY v. BRENTON (1889), 13 P. R. 


98.—CAN. 
218 ii. -+—-Fona YOUNG rv. 
eae Wau, ‘AH, [1928] 3D. L. R. 481; 
20. L. R. 370.—CAN, 


PART II. SECT. 5, SUBsSECT. 4. 

pi. —-— ——.)}— Britian CoLUMBIA 
avon. Co., LTD. v. CONSOLIDATED 

RTERS CORP RPN., Lrp., [1930] 2 
wv W. R. aie a ed L. lt. 195; 
42 B.C. R. 481.—CAN. 

240 il. -J—In a case 
wherein it appears that de t. knows the 
facts & pitf. does not, deft. should give 
discovery before pltt. delivers par- 
ticulars. In such a case where the 
order for particulars provided that 
they should be given by pltf. after 
examination of deft. for discovery, the 
order also extended the time for 
delivery of the defence until after the 
delivery of the particulars.— ALBERTA 
WHEAT POOL v. NAHAJOWICZ, [1930] 

1 W. W. R. 483; 2D. L. R. 759; 24 
rok L. R. 400; affg., {1930]1 D. L. R. 
344; [1929] 3 W. W. R. 673. -——CAN. 

sf. Discretion of judge. Pa ae D. 
SOLLOWAY Mitts & Co. ee eae 
2 W. W. R. 208; tDeie 
B. Cc. R. 531.—CAN. 


PART II, SECT. 6. 

255 iff. -}—Resp., a member 
of the Permanent Defence force of 
the Union & discharged therefrom as 
medically unfit, applied for an order 
on apnpit. to furnish b him with a true 
copy of the medical certificate issned 
under Act 27 of 1923,8.54. Healleged 
he had sustained injuriea in the dis- 
charge of & specially attributable to 




















receive compensation in manner pro- 
vided under tho sect., that he was 
desirous of bringing an action to obtain 
compensation & that it was imperative 
that a copy of the prescribed medical 
certificate referred to in sect. 54 should 
be disclosed to him before any legal 
steps were taken to enable him to 
determine the form of relief to which 
be was entitled. A Provincial Div. 
having granted the application :— 
Held: as the real dispute between 
the parties was whether resp.’s ill- 
health was occasioned in the discharge 
of his official duties or not &, as it 
was only when the cause of his ill- 
health had been established in his 
favour as a fact, that the necessity for 
the inapection of the certificate might 
arive, the application was premature 
& should have been re «UNION 
GOVERNMENT MINISTER OF DEFENCE 


256 i. ——— ——— Alleged partnership. } 
—HaRNamM Sinan ov. Kapoor Sine 
(1927), 39 B.C. R. 485.—CAN. 


PART II. SECT. 9, SUB-SECT. 4. 


pi. —— “ Pleadings & proceedings "’ 
in specified action.}—Isrrr & Isrrr v. 
Seiagy ei & NATIONAL RESOURCES 
- (1924), 34 B. O. R. 


CAN. 
PART II. SECT. 9, SUB-SECT. 5. 
369 v..—-——- -——_—- ee vw. VaN- 
COUVER TUG ; tit 
oD. LR. 2443 , bast WW 'R. R. 800 


39 B. OC. R. 479.— 


370 iti. —— paoen! in an affidavit 
of discovery privilerwe is claimed in 
peck of any CoUInent or cocunen a: 
such document or dgcuments must he 
speciied individually in L the schedule 
tached ho affidavit of discovery 
ry not tered to as being inctuded 
among others contained in a bundle.— 


6 


uN FIRE INSUKANCE rete Lrvp., (1926] 
I. R500: 591.L T. IR. 


870 iv. —— fae hes privilege is 
claimed with respect to documents 
deponent is not required to describe 
the documents in such a manner as 
would disclose the nature or parti- 
culars of such documents. ‘A bundle 
of documents marked ‘ A ' & nuinbering 
1 to 160, all of which documents were 
initialled by this deponent,” is a 
sufficient identification of the docu- 
ments.—CAMPBELL © Woops, IRMIR & 
THK CANADIAN PrEaa (Alta.), £1926] 
2D. L. R. 805; [1926] 2 W. W. R. 99. 


anon 
Ld 


61 oe 


PART It. SECT. 10. 


$85 iv. -}—Where deft. 
obtained an order for discovery, & in 
the affidavit of discovery it was sworn 
on behalf of pitf. that a document in his 
possession related sololy | to pltf.’s case 
& did not support deft.’s case, & the 
Supreme Ct. had refused an application 
by deft. forinspection of the document : 
—Held: on the evidence thore was no 
substantial ground upon which to base 
a conclusion that the statement in the 
affidavit was made erroneously or under 
a misconception of the character of the 
document, & the app ceutn was pro- 
erly refu ised. — SMI H, ETC, v. BUNDAY 
IMES (1923), 31 C. L R. 552.—AUS. 
388 i. ——- Claim of privilege.j-— 
Where an affidavit sets out positively & 
definitely that privilege Is claimed for 
certain documents, on the und that 
they arose out of negotiations carried 
on “ without prejudice,” that state- 
ment cannot be contradicted by 
affidavits or material from the other 








side; but {it can be attacked or 
impugned only by some admission or 
ae patton coming from that side.— 


a ACOIDENT 
GUAR (Man.), [1926] 2 
DL. Te O85 985; fioe6; iW. W R. 883.— 


was apparent, from sources which might be 
referred to, that the deft. had in his possession 
other documents not disclosed in his affidavit. 
Deft. was ordered to file a further affidavit. 
Deft. appealed to the Ct. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft. filed a further affidavit, whereupon 
ghrtes applied for a further & better affidavit 
efore MAvaHam, J., who made an order 
under R. 8. C., Ord. 81, r. 194 (8), ordering 
deft. to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents relating to dis- 
tribution by deft. of samples of belt & 
including other specific documents, had at 
any time been in deft.’s possession, & if not 
then in his possession, when he parted with 
them & what had become thereof. Pitfs. 
appealed, by leave, to the Ct. of Appeal :— 
eld: the appeal should be allowed with 
costs Inany event; R.S.C., Ord. 31, r. 194 (3), 
did not cut down the powers of the ct. as 
expressed in the case of Jones v. Monte Video 
Cas Co., L. R. 5 Q. B. D. 556; the order of 
RoMER, J., must be complied with; it was 
an order which was intended to be based upon 
Jones v. Monte Video Gas Co., & there were 
materials which showed that a further 
affidavit was necessary ; & a further affidavit 
must be made by deft.—REppDAWay (F.) & 
argue v. Hartiey (1930), 48 R. P. C. 
440a. 





-} — ASTRA - NATIONAL PRODUCTIONS; 
Lrp. v. NEo-ART Propuctions, Lrp., [1928] 
W. N. 218. 
Add. Annotation :—Consd. Leon v. Casey 
(1982), 48 T. L. R. 452. 
447. Add. Annotation :—Consd. 
(1932), 48 T. L. R. 452. 
449. dd. Annotation :—Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 


442. 


Leon y. Casey 


450. Add. Annotation :—Consd. Leon v. Cascy 
(1932), 48 T. L. R. 452. 
451, Add. Annotation :—Folld. Leon v. Casey 


(1982), 48 T. L. R. 462. 

451a. ——-—- ——— ———.]By a policy in the form 
of a Lioyd’s policy of marine insurance under- 
writers insured certain goods & merchandise 
upon the steamship Z, or other steamers or 
conveyances at & from Cairo to Jaffa. The 
risks insured against included damage by 


Vol. XVII.—Discovery. Cases 437b—528a. 


fire, & the policy contained a warehouse to 
warehouse clause. The adventure consisted 
of a journey by land from Cairo to Alexandria 
& thence by sea on the sarong LL. to 
Jaffa. In an action upon the policy the 
assured alleged that the goods had been 
damaged by fire in the course of transit by 
lorry from Cairo Alexandria :—Held : 
upon a summons for directions an order was 
i aie made that pltfs. should make an 
affidavit of ship’s papers, the policy being 
substantially one of marine insurance.— 
LEron v. Casey, [1982] 2 K. B. 576; 101 
L. J. K. B. 578; 147 L. T. 165; 48 T. L. BR. 
452; 37 Com. Cas. 330, C. A. 


Add. Annotation :—Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 


Add. Annotation :—Expld. & Distd. Leon 
v. Casey (1932), 48 T. L. R. 452. 


Add. Annotation :—Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 


Add. Annotation :—Refd. Leon v. 
(1982), 48 T. L. R. 452. 


Add. Citations :—93 L. J. K. B. 169; 
L. T. 139; 16 Asp. M. L. CO. 286. 


Add. Annotation :—Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 


457. Add. Annotation :—Expld. Leon v. Casey 
(1932), 48 T. L. R. 452. 
461. Add. Annotation :—Refd. 
(1932), 48 T. L. R. 452. 
Effect of.|—-Where in an action 
on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred. PECHERIES OSTENDAISES 
(Soc. ANON.) v. MERCHANTS’ MARINE INSUR- 
ANCE Co., [1928] 1 K. B. 750; 97 L. J. K. B. 
445; 188 L. T. 5382; 44 T. L. R. 270; 72 
Sol. Jo. 102; 17 Asp. M. L. C. 404, C. A. 
Annotation :-—Refd. The Channol Queen, {1928] P. 157. 


468. After this case add ‘‘ For form of order for 
production of ship’s papers, see R. 8S. C. 
(No. 1), 1915, r. 11.” 


452. 
453. 
454. 
455. Casey 


456. 130 


Leon v. Casey 


462a. 








Part IIl.—Production and Inspection. 


494. After this case add ‘‘Receiver & manager 
appointed by debenture-holders—Liability to 
produce.]—See COMPANIES, No. 5067a, ante.”’ 


PART Ill. SECT. 3. 
sa. County court.}--The county ct. 
has power to make an order for the 
production of documents apart from 
an examination for Ste a: 
McDONALD v. Howie, [1931] 3 W. W. R. 
773; 40 Man, L. R. 302.—CAN. 


PART III. SECT. 4, SUB-SECT, 2. 
sb. Right to examine officers & cm- 
ployees in any order.J—In the absenco 
“at least of special circumstances, the 
right of pltf. to examine for discovery 
the officer & employees of a deft. co. 
in whatever order he wishes not be 
interfered with-—CoTn v. CANADIAN 


not render 


B. OC. R. 1.—CAN. 


NATIONAL Ry. Co., [1930] 1 W. W. R. 


sc. Solicitor acting as servant of com- 
pany.J—Where duties which can be, & 
usually are, performed by an official, 
servant or agent of a co. are performed 
by a solr., the fact that he is a solr. does 
une from oxami 

tion for discovery with respect to the 
transactions so performed.—CAaNARY 
v. Mkt "ee ie {1930] 1 


HYSLOP v. NEW WESTMINSTER BoAaRD 


528a. ——- Action on bill of exchange—Deed 
giving time to principal debtor.}—-Where 
an action on bills of exchange was brought 


or ScHoort ‘TrRusTEES, {[1930) 3 
can R. 227; 4 D. L. R. 1030.— 


sm. ———- ———- Insurance adjuster. ]— 
The adjuster who had been engaged 
by the fire insurance cos. to make the 
adjustment of pltf. lumber co.’s loss 
held not to have been under the cir- 
cumstances of this case, an “ officer ’’ 
of the insurance cos. within rule 3700 (1) 
roviding for the examination for 
43 scovery of one who has beon an officer 
of @ corpn.—KaAPOOR LUMBER ‘8 
LTD. v. CANADIAN NORTHERN PACIFIO 
Ry. Co., [1932] 2 W. W. R. 417; 3 
D, L. R. 487.—CAN. 


nea- 


R. 989 ; 


Cases 528a—8653. 


against deft., who pleaded that he was liable, 
if at all, as a surety only :—Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given'to the principal debtor, but 
to which deed the surety was no party.— 
SMITH v. WINTER (1838), 8 M. & W. 309; 6 
Dowl. 386; 1 Horn & H. 45; 71. J. Ex, 
79; 150 Ki. "R. 1162. 


Add. Annotation :—Refd. Godman v. Times 

Publishing Co., [1926] 2 K. B. 278. 

Action for slander.|—Day v. TUCKETT 
(1846), 7 L. T. O. S, 234. 

544. Add. Annotation :—As to (2) Apld. Chowood 

v. Lyall, [1928] 2 Ch. 406. 


555a. -|—In an action of slander ee 
to pltf. that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forth the letter & justified the 
words spoken :—Held: pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 


539. 
539a. 








ENGLISH AND Empree Dicest SUPPLEMENT. 


597a,. ———.}-—-Where one party has a docyment 

n his possession in which both parties have 
a covaen oa tibercat, aa, for instance, a document 
cena ae oe of enh sp abel odigi 
upon, e other party seeks inspection o 
such document, he is antitled to discovery 
at common law & independently of the 
cbs os es (Ma Se J.).—-BROWN v. LIELL 
Lisee 16 Q. B. D. 229 66 L. J. Q. B. 73; 


614. After this case add :— 
—— —— In possession of director after 
appointment as receiver for debenture- 
holders. ]}—.See COMPANIES, No. 5067a, ante. 
640a. Broker’s book.|—-BROWNING v. AYLWIN 
(1827), 7 B. & O. 204; 9 Dow. & Ry. EK. B. 
801; 5L. 5.0.8. K. B. 320; 108 BR. R. 699. 
Annotations : -—Distd. Smith »v, Winter =r (1898), 8 3M. & W 
309; Day v. Tuckett (1846), Reta. 
Mutter ©. Eastern & Midland Ry. Bas), 38 oh. "D. 92. 
650a. .|—Ross v. LauGaTon (1813), 1 
Ves. & B. 349; 85 BH, R. 136. 
Annotations :—Consil. Grimiths v, = Gaimitha (2543) 12 L. J. Ch. 








it was not in his handwriting.—Cuntis v. 
OurTIS (1833), 3 Moo. & S. 819. 

575a. Applies to answers to interrogatories. }]—J 
am of opinion that the word “‘ affidavits ”’ 
in r. 15 is wide enough to include an answer 
to interrogatories, & I cannot see why the 
meaning should be narrowed so as to exclude 
it (DENMAN, J. ).--MOORE v. PEACHEY, [1891] 


2Q. B. 707; 65 L. 7 750 ; 
7T. LR. 748, D. 


588 Add. Annotation aaa: Minter v. Priest, 


[1930] A. G. 558. 


PART III. SECT. 4, SUB-SECT. 7. 


se. Deponent on applicution for secu- 
rity for costs—Production Of documents 
referred to in as aa .}—COLLEGE 
BRAND CLOTHES Co., . BROWN 
& FITZPaTRICK, {1928} 2 ”D. »R, oe 
ee a W.R. 7783; 23 rere L.R 

sf. Employee — Who is — Agent — 
Burden of proof.j}~~Where an order for 
the examination for discovery of an 
employee is sought under rule 234 & 
there Is a dispute as to whether the 
persons sought to be examined are in 
fact employees, the burden of proving 
the employment rests on the party 
asking for the cxamination. An agent 
is not an employee within the meaning 
of said rule.-—Hosktns t. MINNE- 
APOLIS TIRESHING ear one Co., 


{1930] 1 W. W. R. 369; 2D. L. R. 
696; 24 Alta. L. R. 437.—CA N. 
PART III. SECT. 5, SUB-SECT. 1. 


625 ii. ———.]}— HAMILTON v. STREET 
(1850), 1 Gr. 327,—CAN. 

525 iii. Documents supporting 
case— Or repelling defendant's case.J— 
As a general rule pitf. in equity is 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever {s material to repel 
the case set up by deft.; &, as a pa 
of that discovery, to the production of 
such documents as are material for the 
same purpose.—LAWLOR v. MURCHISON 
(1852), 3 Gr. 553.—CAN. 


yr i. -}—In an action on a 
policy of insurance against liability for 
damages, to recover the amount of a 
judgment which the insured had paid 
& which had been recovered against 
them in an action in which the insur- 
ance co. had conducted the defence :-— 
Held: pitts. were entitled on dis- 
covery to know all that was done by 
the insurance co. in defending the 
action & to ave all papers & documents 
eonnected therewith, & ‘also were en- 
titled to the benefit of all invest 
tions made, & opinions obtaincd, by the 
co.— WILLIAMS ©. LONDON GUARANTEE 











397 ; 


651a. ——— 
4 Sim, 27 ; 


39 W. R. 592; eee: 


Simmonds v. G. E. 

Re Hawkes Ackerman , Dekh te [1898] 2 Ch. 1; 
Road Transit Co., [1909] 1 96. 

v. S haiena, Husband v. Bolland bso 4My.& Or. 354. 





(1868), 3 Oh. App. 797; 
Re 


. Bozon 


.—BAXKER v. HENDERSON (1830), 
8B. R. 11. 


Annotations -—Diatd. Warburton v. Edge (1889), 9 Sim. 508. 
Refd. Re Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. 


Add. Annotations :—Apld. Re 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 


Cameron’s 


Lockett v. Cary (1864), 3 New Rep. 405; 


Fowler v. Fowler (1881), 20 W. R. 800; Re 


Hawkes, Ackerman v. Lockhart, [1898]2 Gh. 1. 


& <AccIDENT Co., Lrp., 
W. W. BR. 1023.—CAN. 


PART Hi. SECT. 5, pctalnes dole 3. 
FATT & CARMAN (1884), 4 is L. R. 
92.—CAN. 

583 i. Possession of agent— Agency 
must ve ee ee slips in 
hands of banker.}--A bank, retaining 
pay-in slips which have accompanied 
nex inenls into a customer’s account, 

oes not hold them as the ent of 
the customer, who, consequently, will 
not be ordered in an action to which 
he is a party to produce them as docu- 
ments in his possession or power. In 
such an action the ct. also declined 
to make any order relating to those 
documents pager: Evidence Act, 1916, 
8. 89.—LEV vv. MAGUIRE, {1928) 
Vv. iat 962: : (1998) Argus L. R. 


sg. Documents not produced at first 
hearing——Offcial records needed to assist 
court-——Leave oe 10 admit at later 
stage.|}—Where a pay y has not pro- 
anced at the first hearing, as required 

by O 13, r. 1, the documents in his 
aceon or power on which he relies, 
the leave of the ct. under r. 2, admittia 
them at . later s should no 
ordinarily be refused i if the documents 
are official records of undoubted 
authenticity which may assist the ct. 
to decide rightly the issues before it. 
—~GOPIKA KAMAN Roy vo. ATAL SINGH 
(1929), L. R. 56 Ind. App. 119.—IND. 


sh. Documents Dy iad delivered 
to agent of gd De General. }--—It 
appearing from the affidavits filed on 
an application ny pitfs. for an order 
that defte. file her & better 
affidavit of Hoclienta: that the books 
& documents in question had been 
voluntarily turned over to the duly 
authorise representative of the 
Attorney-General of British Columbia 
& that the documents were now in the 
sole possession & power of the repre- 
sentative, the application was refused. 
—~MACKEK v. SOLLOWAY MiLis & Co., 


8 


[1925] 1 


LYp. oe 2), 11931} 1 W. W. lh. 624; 
2). L. R. 822; 44 B.C. R. 42. -~CAN. 


PART Ill. SECT. 5, SUB-SECT. 5.—F. 


ej. General rule.jJ—In the case of 
ublic documents there is a common 
aw right of inspection, but that right 
must necessarily ve exercised within 
certain Umits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested, 
there are documents which, for 
reasons of State, ought not to be 
disclosed.—Re FirzGuRaLp, [1925] 1 
i; i 42.—IR. 


k Register of titles to land kept under 
Local ration of Title (Ireland) 
Act, 1891 (ce. 66). }— an Adah register 
is a public register, & the documents 
kept in the office for Geristration of 
titles are public igs tak ve ar F1Tz- 


PART Hl. SECT. 6 

oi. ——- May be “fr ap with. j— 
The master has jurisdiction to provide, 
in an order for directions which calls 
for the production of documents, that 
“the service of a notice to produce 
such documents be dispensed with & 
thut the service of a copy of this order 
upon the solrs. of the respective parties 
shall have the same cffect as the 
service of a notice to produce.”-— 
RoYAL Trust Co, v. CANADIAN PACIFIC 
RY. Co., (1925) 4D. L. R. 772: (1925) 
3 Ww. W. R. 571 —CAN. 


ri.—-- — Letter dictated solicttor-— 
& reply ly thereto. ]}—Held : privil —_— 
MERCHANTS BANK v. MomrraTr (1876), 
6 P. R. 348. ~—CAN. 


of evidence taken 
during arbitration.}~Held: not privi- 
leged from discovery & .inspection in 
a subsequent action between the ese 
pier gerold TAMARI. CO-OPERATI 
y Co. w. NORNEN, {1928} Ne. 
L. std 895.—-N.Z. 


r ili, ——- Confined to legal advisers 


714. Add. Annotations :—Aa to fae Distd. The City 
of Baroda (1926), re L. T. 576. Folld. 
Ankin v. London North’ Eastern Ry. 
Co., [1980] 1 K. B. © a7 ©. A. Ae to (2) 
Expld. Bank of Russian Trade, Ltd. v. 
ne Screen Productions, Ltd., [1930] 2 

736. Add. Annotation ‘—Apld. Minter v, Priest, 
[1929] 1 K. B. 655. 

749. Add. Annotation :—Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

748. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

754. Add. Annotation :—As to (2) Refd. Minter v. 
Priest, [1930] A. C. 558. 

757. Add. Annotation :—Consd. Minter v. Priest, 
f1929] 1 K. B. 655. 

169. Add. Annotation : :—Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

763. Add. Annotation :—-Apld. Minter v. Priest, 
[1929] 1 K. B. 656. 

-]|— Completed drafts of documents 

{settled by counsel] in support of an applica- 

tion for the fiat of the A.-G. to counterclaim 

for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs.—VIGNERON- 

DAHL (BririsH & COLONIAL), Lrp. v. PETTiT 

(1925), 69 Sol. Jo. 693; 42 R. P. C. 481. 

Add. Annotation -—Refd. Minter v. Priest, 

[1930] A. C. 558. 

Add. Annotations :—As to (1) Apld. The City 

of Baroda (1926), 134 L. T. 576. Consd. 

Ankin v. London & North Eastern Ry. Co., 

[1930] 1 kK. B. 527. 

-}—ANKIN v. LONDON & NorTH 

EASTERN Ry. Co., No. 1209a, post. 

.]}—Pltfs. claimed for short de- 

livery of certain parcels of bristles, in respect 

of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 

Defts. denied liability alleging that the loss 

was due to pilferage by an organised band of 

thieves. Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 


805a. 





821. 
828. 


843a. 





874a. 
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of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery :—Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents.—-THE CITY OF BARODA 
(1926), 184 L. T. 576; 70 Sol. Jo. 1044; 17 
Asp. M. L. ©. 27. 


Annotation :— Generally, BRefd. Ankiv v. London & North 
Eastern Ry. Co., (19303 1 K. B. 527. 


890. Add. Annotation : -——Refd. Ankin v. London & 
North Eastern Ry. Co., [19380] 1 K. B. 527. 


-+-In obedience to general instructions 
issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfis. The form was headed, 
‘* Confidential report for the information 
of the Authority’s solr. .’ The report 
was sent to the master’ 8 superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pitfs. contended 
that the report must be produced :—Held: 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs.; the report therefore 
complied with the_ tests laid down by 
Buckizey, L.J., in Birmingham & Midland 
Motor Omnibus Co. v. London & North 
Western Ry. Co., No. 394, ante, & was privi- 
leged from production.— Tun Hopper No. 13, 
[1925] P. 52; 94 L. J. P. 45; 182 L. T. 736; 
41T. L. R. 189; 16 Asp. M. L. C. 473, D.C. 


Annotations :--—Distd. The City of Baroda (1926), 134 L. T. 
576. Refd. Ankin v. London & North Eastern Ry. Co., 
{1903} 1 K. B. 527. 


898. Add. Annotation :—Distd. Ankin v. London 
& North Eastern Ry. Co., [1930] 1 K. B. 527. 

904, Add. Annotation :—-Refd. Ankin v. London & 
North Eastern Ry. Co., [1980] 1 K. B. 527. 





891a. 


Patent agent—Communications in re- 
spect of pending i hibig pd for patent 
—Not privileged.) — MCKERCHER  v. 
VANCOUVER- Sa chee eae ar LYp. 
(B. C.), 1 1b291 4 231; 2 


aaiiar acting employee of 
GIRODAY . a 





ae Pe 
riy.J—-DE LA 
ae 11930] 2 W. W. R. 5 


PART ITI. eal A ia ica pa 


+ ———- ——, J—- KEEP Bros, 0. 
Brno & ¥ BRADSHAW, [1928] N. Z. L. RB. 


PART III, SECT, 9, SUB-SECT. 1.— 
807 ti. ——— Letter included in—Nat 


privileged.}-—-MoFFaTT v. HANGAR, 
{1923) N. Z. L. R. 448.—-N.Z. 


PART Il. pace 7 emia 1.— 
. (a 
sree ol No pheie En mo 
Cc. N. RY 


lated, }-—SMITH 
Cate) "a {[1926] 2 D. L. R 372 —CAN, 
he ee ne Report of local manager 
—_ Dips oie OF insurance com Ue] 
tM ede ey —GRAIN m™s 
Boma, DID. ¢ CANADIAN SURETY 


Co. (Man.), Aap . pha L. R. 297; 
(1927] 2 W. W. R ——CAN. 


PART III. SECT. 9, SUB-SECT. 1.— 
F. (b) ii. 


i. S. P. STEPHENSON v. BK. D. & 
B.C. R. (Aljta.), [1926] 2 D. L. R. 680.— 


e ii. -+—Where followin 
& railway accident in which persona 
injury or property damage is incurred 
the railway co. obtains reports thereof 
from its employees for the use of its 
solr, a8 material on which he may give 
it his professional advice & conduct ite 
defence with respect to an action or 
actions which it anticipates Nida in 
default of settlement be brought 

it as a result of the waciaent: 

said reports are privileged from pro- 
duction oven though made before such 
an action has been actually brought or 
threatened, & although obtained, 
solely for such use by the solr., but 
also for the use of othee officials of the 
co. in determining, e.g., what, if any, 
discipline should be given the em- 
loyees in the accident.—MAYGARD tv. 








ANADIAN are Ry. ras (Alta. )» 
ey! 2D. L. R. 953; 2 W. W. R. 27; 
Oo R. O 388 SCAN. 


e Hi, ——— Reports of claims agent. }-— 
9 


STEPHENSON v. IK. D. B. 
(Alta.), [1926] 2 D. L. R. a0, CAN’ 
f i. Report of investigator for 
insurance co.}—In an action by an 
insurance co. to recover from a person 
whose fidelity it had insured the 
amount paid hy it under the bond :— 
Held: reports made to it by an in- 
vestigator whom it had instructed to 
investigate ufter the insured had given 
notice of the loss were privileged from 
production, since there was nothing to 
suggest any lack of good faith in the 
setting up of the claim & the affidavit 
in support thereof satisfied the require- 
ments for such a claim in that it 
showed that the reports were obtained 
for the co.’s solr. as material on which 
his advice should be taken with respect 
to an anticipated action.—GILLESPIF 
GRaIn Co., Lip. & GRAIN INSURANCE 
W ACOWICH, 
3D. L. R. 





& GUARANTEE Co. vw. 
[1932] 1 W. W. RR. 916; 
255.-—CAN. 

886 li. ———.}—-LAURENBON 0, Rl 
we City CoRpNn., [1927] N Z. 


eect 
s e ie 


PART III. ine 1 iat 1— 


Citation :-—For ‘ [1908] 8. C. 
$35 read “ [1909] S.C. 335.” 


25* 


Cases 905—1209a. 


905. Add. Annotation :—Refd. The Hopper No. 13, 1209a. 
damages for personal injury incurred in an 


92 5] P. 52. 


926. Add. Annotation :—Refd. Bradstreets British, 
Ltd. v. Mitchell (1932), 48 T. L. BR. 670. 


933. Add. Annotation :—Consd. Minter v. Priest, 


[1930] A. C. 558. 


941. Add. Annotation :—Refd. Minter v. Priest, 


[1929] 1 K. B. 655. 


1039a. —— 
(1844), 7 Beav. 291; 





215; 141 B. R. 1036. 


Be all :—Consd. Price v. Harrison (1860), 8 C. B. N.S. 
] s 


1090a. S. P. A.-G. or PRINCE OF WALES v. LAMBE 
(1848), 11 Beav. 218; 17 L. J. Ch. 154; 10 
L. T. O. S. 498; 12 Jur. 386; 50 BH. R. 798. 

1144. Add. Citation :—1 Teach, 300, n. 

R. vw. 


Add. Annotation :—Refd. 
(1867), 37 L. J. M. C. 3. 


1197. Add. Annotation :—Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 


1198. Add. Annotation :—Refd. 


Barker (1924), 1382 L. T. 15. 


Annotation :—Consd. 
South Australia State (No. 2), [1931] A. C. 


1202. Add. 
704. 


PART III. SECT. 9, SUB-SECT. 1.—H. 

9241. Privileged — Communication 
with view to oe not 
retained by solicitor.|}-—Held: although 
the occasion on which the document 
was written was not privileged. the 
document, owing to its nature & cffect, 
was privileged from roduction.— 
MOFFATT v. HANGAR, (1923) N. ZL. RR. 
148.—-N.Z. 

924 ii, —— Stipulation in 
event of failure to agree.J—Negotiations 
earried on ‘ without prejudice,” & 
with a view to the settlement of an 
action, & all letters & communications 
arising out of such negotiations, ure 
privilered from production.—BLacK 
Vv OCEAN ACCIDENT & GUARANTEE Co. 
(Man.), [1926] 2 D. L. R. 985; [1926] 
1 W. W. R. 883.—-CAN. 


PART Il. SECT. 9, SUB-SECT. 2.-~ A. 


b i, Adjusicr’s report to fire 
insurance campany.j--In an action on 
a fire-insurance policy held that a 
confidential report made by anu adjuster 
to deft. was protected from inspection 
by pltf., where it was objected in 
deft.’s affidavit on production, that the 
report related solely to the case of 
deft. & not to that of plitf. & did not 
tend to support the latter.—LITWwIN 
v. GREAT AMERICAN INSURANCE Co., 
{193212 W. W.R.472; 4D. L. R.195. 


ere 








PART UI. SECT. 9, SUB-SECT. 4. 


1116 fi. ——.}—SYpDNEY CnEESF & 
BUTTER FACTORY ASSOCN. v. BROWER 
(1900), 19 P. R. 152.—CAN. 


sh. Serrant.J—A servant cannot bo 
compelled to produce the documents of 
his master where the suit or proceeding 
is one to which the inaster is not a 
party & it is not shown that he has 
given authority for thcir production, 
even though the master is outside the 
jurisdiction of the ct.--CHapmMan é& 
Sons v. STopparr & Co., [1930] 3 
W.W. R.U71 34 2D. L. R. 1013.—CAN, 


PART II]. SECT. 9, SUB-SECT. 5. 
113214. Objection allaches to production 


.]—GREENWOOD 2. 
13 L. J. Ch. 226; 2 
L. T. 0. S. 496; 49 BH. R. 1077. 


1087a. ——-- Deed pleaded.|—-PENARTH HARBOUR, 
Dock & Ry. Co. v. CARDIFF WATERWORKS 
Co (1860),7 0. B. N.S. 816; 29L. J. O. P. 
230; 1L. T. 551; 6 Jur. N. 8. 942; 8 W. KR. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


~.}—(1) In an action to recover 


accident on defts.’ railway, an order having 
been made for discovery of documents, defts. 
in an affidavit stated that they had in their 
possession a copy of a report made by them 


to the Ministry of Transport under Regula- 


tion of Railways Act, 1871 (c. 78), 8.6. They 


objected to produce this document on the 


ROTHWELL 


Elworthy 


ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
ag nrg & verified a copy of a letter written 

y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect. 6 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
ay request to inspect these reports or to 
obtain copies of them :—Held: it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 


whether production of a document would be 


Waterhouse v. 


contrary to the public interest ; 
quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 


& conse- 


documents on the ground that they were 


Robinson v. 


“* confidential communications at the instance 
& request & for the use of defts.’ solr. between 


the officials of the deft. co. & between those 


not discovery.}—MILLS ». MERCER Co., 
LTD. (1893), 15 P, R.276.--CAN. 

1136 i. Discovery tending to in- 
criminate—Not enforced.}--Where a 
person who has been required to make 
an affidavit of documents rcfuses to 
produce certain documents on the 
ground that they are privileged because 
they may criminate him or, where he 
makes the affidavit as an officer of a co., 
may criminate the co., & after inspec- 
tion thereof the judge finds that tho 
documents may be criminating to hin: 
or the co., their production cannot be 
compclied, where such ground of 
privilege is not taken away by statute 
or by a rule having the force of a 
statute. There is no such statute or 
rue in force in Alberta.—WEBSTER & 
KIRKNESS v. SOLLOWAY Minis & Co., 
LTp. (No, 2), [1931] 1 D. L. R. 831 ; 
{1950} 3 W. W. R. 445; 25 Alta. L. RR. 
8; affg., [1930] 3 W. W. Rt. 381.—-CAN. 


1136 fi. -—,J—The fact that 
the party against whom the inspection 
is sougitt has sentir been prosecuted 
& there is no probability of any further 
prosecution does not deprive him of the 
privilege, where, at any rate, the judge 
is not prepared to say that thore is 
really no possibility of any prosecution 


by any one & that, therefore, the docu- 


ments have lost the eel rahe 
tendency which they otherwise woul 
have.—-LOCKETT v. SOLLOWAY MILs 
& Co., LTp. (No. 2), {1931} 3 Ww. Ww. te 
389.—CAN. 


b i. Not taken away by Alberta 
Evidence Act, FR. S. A., 1922 (ec. 87), 
88. 3, 7./—CAMPBELL 0. Woops, IRMIE, 
& Tar CANADIAN PREss (Alta.), [1926] 
a L. R. 805; [1926] 2 W. W. R. 





sj. Waivecr of objection—Ii von of 
production cannot be raised on appeal. |-— 
On the trial of an action for conversion 
deft. co. refused at first to produce its 
books, its ground being that their 
procuenon might tend to criminate 
he co. The trial judge ruled that 
unless they were produced he would 
strike out the statement of defence. 
Thereupon deft.’s counsel produced 


10 


them & evidence founded on them was 
taken, & judgment given for pltf. :— 
Held: by so electing the objection was 
in effect withdrawn & the question 
whether the co. had been improperly 
compelled to produce the hooks could 
not be raised on an appeal from the 
judgment.—LOCKETT vv. SOLLOWAY 
Miuus & Co., Lrp., [1932] i W. W. 2. 
886: 3D. L. R. 6003 affy., [1931] 3 
W. WwW. It, 302.-—CAN. 


PART III. SECT. 9, SUB-SECT. 8. 


fi. —— ——.}—-HELLET ». Soutsy 
AFRICAN RatLwayvs & Harbours 
(1927), 48 N. L. R. 65.—8. AF. 

h i. —---.)—In an action for 
dumages for personal injuries sustained 
in 1928 in a motor car collision, de- 
fender averred that certain knec 
injuries which pursuer ascribed to tho 
collision were due to guashot wounds 
recelved by pursucr during war service, 
& ho craved a diligenco for recovery of 
the medical history shects & other 
military records ss ala to pursuer, 
Tho War Dept. objected to produce 
these documents :—J//cld > whilo tho 
ct. has power to order production of 
documents in the custody of a public 
dept., oven though the ale pleaded 
pu lic interest as a ground for refusing 

produce them, the documents here 
in question did not appear to be of 
such material value to the cuse as to 
warrant an order for their production. 
—CAFFYREY v. INVEROLYDE (LORD), 
[1930] 8S. C. 762.—SCOT. 

o. Citation :—For ‘ [1908] 8S. C. 
335 ” read “* [1909] S. C. 335.” 

- ek, Publication against public policy 

—Objection by Attorney-General. }-— 
Whcre, in an action to which a State is 
a party, the State objects to produce 
for inspection documents which are in 
fact State papers, a statement by the 
A.-G. for that State, that thelr pro- 
duction for inspection would be pre- 
judicial to the public interests, is con- 
clusive & an auswer to an application 
for an order for tnspection.—GRIFFIN 
», STATE OF SOUTH AUSTRALLA (1925), 
36 C. L. R. 378.—AUS, 





officials & third persons after this action was 
threatened or anticipated for the 


obtaining for & furnishin 
solr. evidence & 


26, O. A. 


1210. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


1212. Add. Annotation :—€Consd. Isaacs v. Cook, 


[1925] 2 K. B. 391. 


1218. Add. Annotation :—Consd. 
South Australia State (No. 2), [1981] A. C. 


704. 


information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.’’ :—Held: 
these documents were also privileged.— 
ANKIN v. LONDON & NortrH EASTERN Ry. 
Co., [1930] 1 K. B. 627; 99 L. J. K. B. 298; 
142 L. T. 368; 46 T. L. R. 172; 74 Sol. Jo. 
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urpose of 


to the defts.’ 


Refd. 


ante. 


Robinson vv. 


1218. Add. Annotations :—Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391; Ankin v. London & 
North Eastern Ry. Co., [1930] 1 K. B. 527. 

Robinson v. South Australia State 

(No. 2), [1981] A. C. 704. 


1228. Add. Annotation :—As to (2) Refd. Brown v. 
ig ero Urban District Council, [1929] 1 


1228a. Report of railway company to Ministry of 
Transport—Under Regulation of Railways 
Act, 1871 (c. 78), 8. 6.}—-ANKIN v. 
& NortTaH EASTERN Ry. Co., No. 1209a, 


LONDON 


1288a. ——- ——.]—-A KT. FUR AUTOGENE ALUMINIUM 
SCHWEISSUNG v. LONDON ALUMINIUM Co., 
Lp. (No. 2) (1921), 38 R. P. C. 361. 


1809. Add. Annotation :—~Refd. Robinson v. South 
Australia State (No. 2), [19381] A. C. 704. 


Part 1V.—lInterrogatories. 


1314. Add. Annotation :—As to (1) Consd. Suther- 
British Dominions Land Settlmt. 


land v. 
Corpn., [1926] Ch. 746. 


1816a. By whom settled.] 





PART III. SECT. 12. 

QO i. -}—The party who has 
obtaincd an order for production of 
documents may insist on obedience to 
that part of the order which requires 
the documents produced to be 
doposited with the prothonotary.— 
BLOOMFIELD v. MONARCH, ETC., Co. 
(No. 1), [1927] 1 W. W. R. 140; affd., 
{[1927}3 D.L. R. 3353 [1927]2W. W. R. 
196; 36 Man. L. R. 603.—CAN, 

sa. Purpose — Criminal frial in 
progress— Making conies available for 
etvll triul.|}—When tho criminal trial 
of defts. now in progress is completed, 
it is at present entirely uncertain what 
will become of the books & documents 
in question. They may be handed 
over to defts. if they are acquitted, & 
thereupon removed out. of the juris- 
diction, or, if retained by the Crown, 
it may become necessary to remove 
them out of Ontario in connection 
with criminal prosecutions in other 
Provinces of Canada. It is therefore 
proper that an order should be made 
under rule 350, not for discovery, but 
so that certified copies of these docu- 
ments & papers may be available as 
evidence at the trial of this action.— 
WALKER ¥. SOLLOWAY MILIS & Co., 
Atte. 4 D. L. R. 2986 ; 0. R. 650.— 


PART III. SECT. 15. 

1311 ii a. ——-,J--Ord. 31, Yr. 14, 
sub-r. (2), of the South Australian 
Rules of Court—which, like R. 8. C., 
Ord. 31, r. 194, sub-r. (2), of tho 
English rules, provides that. where on 
an application for an order for inspec- 
tion privilege is claimed for any docu- 
inent, it shall be lawful for the ct. or a 
judge to inspect it for the purpose of 
deciding as to the validity of the claim, 
applies where privilege is claimed for 
an official document on the ground 
that its disclosure would be contrary 
to the intorests of the public, even 
though tho claim is supported by a 
statement to that effect by the 
Minister responsible. The ct. has 
always had in reserve tho power to 
ing into the nature of the document 
for which protcction is so sought, & 
Lo require some Indication of the lujury 





On application being 
made by motion in an action in regard 
to reserved costs of interrogatories delivered, 
the question arose as to the persons to settle 


them :—Held: it was no part of the business 
of the judge in chambers nor the master. 


They had to see that they were neither 


which would result from {ts pro- 
duction. When a State, being a party 
to litigation & bound tuo give discovery, 
claims privilege for documents upon 
the ground above stated, the claim 
should be made under oath by a 
responsible Minister whose mind has 
been directed to the material question. 
A elaim to protection in the case of 
documents relating to the trading, 
commercial or contractual activities 
of a State can rarely be sustained, 
especially in time of peacc. That 
documents would prejudice the case 
of the State in the litigation, or assist 
the other party, is a compelling reason 
for their production only to be over- 
borne by the gravest reasons of State 
policy or security. Applit. brought an 
action in the Supreme Ct. of South 
Australia against resp. State claiming 
damages for alleged nogligence in the 
care of wheat placed in the control of 
the State under Wheat Harvest Acts, 
1915-17. Upon an order for dis- 
covery the respondent State, by an 
affidavit made by a civil servant, 
claimed privilege in respect of 1.892 
documents tied in three bundles, & 
stated to bo. State documents, com- 
prising communications botween 
officers adiuinistcring the department 
concerned ; there was exhibited to the 
affidavit a minute by the rospousible 
Minister stating (inter alia) that dis- 
closure of the documents would be 
contrary to the interests of the State 
& of the public :—Held:; the minute 
was inadequate to support the claim of 
privilege, as it was too vague in the 
circumstances of the case, & was not a 
statement on oath showi that the 
Minister had himself considered cach 
of the documents, or indicating the 
nature of the gia diate an tea to tho 
interests of the public; & the Supreme 
Court should exercise its power under 
Ord. 31, r. 14, sub-r. (2), to inspect 
the documents, that course being less 
likely to cause delay than an order for 
a further and better affidavit of docu- 
ments.— ROBINSON vo. SOUTH AUS- 
TRALIA STATE (No. 2), [1931] A. C€. 
704; 100 L. J. P. C. 183; 145 L. PT. 
408; 47 T. L. R. 4543 To Sol. Jo. 
458, P. C.—AUS. 

ll 


oppressive nor 
settling was on the party who drew them.— 
‘* PRACTICE NOTE ”’*(1930), 169 L. T. Jo. 128; 


[1930] W. N. 24. 


irrelevant. The duty of 


1311 v. : ~.J-~Where a claim of 
privilege is mado in an affidavit on 
production of documents, it is not 
necessary that it should first be mado 
to appear that the claim of privilege 
is improper before the judge can direct 
the production for his inspection under 
rule 372 (2) of the documents for which 

rivilege is claimed.—WEeEBSTER  v, 
SOLLOWAY MILLs & Co., LTp., [1931] 
1D. L. R. 749; [1930] 2 W. W. Rh. 
514; 24 Alta. L. I. 632.—-CAN. 


PART IV. SECT. 1. 

1314 vii. .J—Withb respect to the 
scope of an examination for discovery, 
the practice is now settled In favour 
of a full examination “‘ touching the 
mnatters in question in the action,” & 
is not confined to matters respecting 
which discovery might have been 
sought under the old Chancery practice 
fn Kngland.—HaARVIE 2 CANADIAN 
PaciFic Ry. Co. & Hursr ENGINERR- 
ING & CONSTRUCTION Co., Lrp., [1928] 
1D. L. R. 696; [1928] 1 W. W. IR. 187: 
22 Sask. L. R. 361.—CAN. 

ri. ———.j— Under _r. 328 a 
foreign pitf. has not a primé facie right 
to be examined for discovery at his 
place of residence. Theplace & manner 
of his examination are matters to be 
determined by the ct., having regard 
to what is ‘“‘just & convenient.’’— 
SWEENY v. MANUFACTURERS HOLDING 
Corpn., [1924] 2 D. L. R. 296; 54 
O. L. R. 250.—CAN. 

Yr ii. —— Temporary absence— 
Rules 270, 272, 275.J)-—-ABRAMSON v., 
UNITED STATES FIRE INSURANCE Co., 
f1927] 1 D. L. RR. 834; [1927] 1 
pe R. 252; 21 Sask. L. Rr. 372.— 











sl. Oral examination—Restriction by 
Order 31a of New Brunswick Rules. }— 
Dd. I. R, 106.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

sl. Probate of will.}—Probate Rules, 
1916, vr. 32, makes provision for dis- 
covery of documents but not for dis- 
covery by interrogafories.--IN THE 
WILL OF Denis, [1928] V. L. Th. 266: 
{1928) Argus L. R. 136.—CAN. 


Cases 13874a—1422. 


1874a. ----- .J— As regards the person from whom 
the information is to be obtained, primd facie 
the secretary is the best person; but I quite 
admit that they were entitled to have informa- 
tion from such persons as can best give it 
with respect to the matters which are the 


purpose 


70; 


proper subject for the interrogatories, though 


1 am not prepared at present to decide who 
except that, as at 


should answer them ; 


PART IV. SECT. 8. 


provides that a person for whose 
iminediate benefit an action is prose- 
cuted or defended shall be regarded as 
8 party for the purpose of examination 
in discovery, but where a party to the 
action wishes to avail himself of the rule 
& the pleadings do not disclose that the 
action has heen brought for the 
immediate benefit of the person sought 
to be examined. the registrar is not ina 
position to say that the party seeking 
the appointment is entitled to examine 
such person, & he should therefore not. 
jasue an appointment without an order 
of the ct. or a judge.—JOHNSON vv. 
Hawnns, (1924]3 D. L. BR. 524; [1924] 
2 W. WwW. R. 965.-—CAN. 

f (p. 184) th —---.}+--In order to 
obtain an order for the examination 
for discovery of a porson who is not a 

arty to the action, appet. must show 
bat pltf. in whose name the action 
was brought is not really pltf., but 
that the person whose examination Is 
asked for ix the rval plef. & that the 
action is being prosecuted for bie 
beneht.—-CAaANADIAN CREDIT MEN’S 
Trust AssocN, vt. Morton, [1925] 1 
W W. KR. 772.—CAN, 

f ¢p. 184) iii, ——-.J—An order is 
necessary for the examination for dis- 
covery under rule 267 of a person for 
whose fninediste benefit an action is 
prosecuted or  defended.-—IMPERIAL 
CUMBER Yarps, Lrp. tr. McManus, 
{1926)2D.L. R. 150; 11928) 1 WW. RR. 
109; 22 Sask. L. R. 278.—CAN. 


sm. l’erson for whose immediate benefit 
actiun defendel—~Reneficiary undcr will 
——dArction against friestees. }—In an action 
against trustees under a will to rescind 
nv contract tur the sale of property of 
the estute :-~Held: a beneficiary who 
was cntitled to the rents & profits of 
such property, whether sold or not, was 
not ‘a party for whose jmmedfate 
benefit the action was defended,” & 
was not examinable for discovery.— 
Woo twortn Ca. v. PooLey, [1925] 2 
W. W. BR. 481.—CAN. 


g(p. 185)i. Co-defendant nat 
actively defending.|—Where pltfs. sued 
C. & G. to recover the balance of the 
purchase-price of land, & C. did not 
defend otherwise than by delivering 
demand of notice, & G. alleged that C. 
Shared in a secret. commission paid by 
one of the pltfs. to procure G. to enter 
into the agreement of purchase :— 
ifeld: G. was not a person “ adverse 
in interest ’’ to C. so as to make C, 
examinable for discovery by G. under 
r. 254.—HEGLER v. MacNab, [1924] 
D. L. R. 5013 [1924] 2 W. WwW. R. 649. 
——CAN. 





m (p. 185) i. Counterclaim for bulance 
of account-—Asrigqnment from assignee 
of insolvent stockbroker.}—Held: the 
stockbroker was examinable, at the 
instance of pltf., under r, 285, O. J. 
Act.—CaRNEGIF t.» Cox (1886), 11 
?. ft. 3L11.—~CAN. 

vr (p. 186) i, Defendant out of juris- 
dirtim.| — SHANDLY ©. HERNDON 
(Alto.), [1929] 4 D. L. R. 1086; 1 
W. W. Lt. 240.—-CAN, 

6 (p. 186) i. Kmployee.}—In order to 
be ¢examinable for discovery under 
r. 234 av employee of a party must 
have been directly connected with the 
transaction in issue, not inerely as 
a witness, but because of the cha- 
racter of his employment.—W rss v. 


eee 


SCHIESCED (Alta.), [1926] 1 W. W. R. 
54.—CAN. 


1 

s (p. 186) ii. Does not include 
minister of Crown.)-—-R. (PROVINOIAL 
TREASURER OF ALBERTA) vt. 
{1927)2D.L. R. 69; (1927]1 W. W.R. 
474; 22 Alta. L. R. 544.—CAN. 

¢ (p. 186)i. ---—.]}--Under County 
Ct. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial.—-LANCASTER v. VAUGHAN (1924), 
33 B. C. R. 159.—CAN. 


c (p. 186) ii. .—An infant pitt., 
who is competent to testify at the 
trial, is subject to examination for 
discovery.—-WATSON v. MoToR LIVERY 
ee ae [1926] 1 WwW. Ww, R. 652.—~ 


I(p. 186) i. —— .}-——-Deft., in an 
action by a corpn., bas a right to select 
the officer of the corpn. whom he will 
examine.—TRINITY COLLEGER v. LEVIN- 
AEB 11924)2).L. KR. 584; 540.L. R. 


were epee 
. 











1 (p. 186) ii. —-—~ ~--—.}--In_ an 
action for libel against the publishers 
of a nuewspaper, wherein the only 
questions in issue were those of malice 
& damages, an order was madc desig- 
nating an officer of deft. oo. as its 
officer to be examined for discovery as 
to matters affecting damages.—K Arr 





v. STAR PUBLISHING Co., [1925] 1 
W. W. RR. 774.—CAN. 
e (p. 187) i. -}—Held : 








an officer of the railway co.—GoR- 
DANIER v. CO. N. RR. (1904), 15 Man. L. R. 
1.—CAN 


m (p. 187) i. Street. fore- 
man.}—Held: not an officer examin- 
able for discovery.—-WEBSTER  v. 
oa CoRPN. (1892), 15 P. R. 21.— 

n(p. 187)i. Fire warden.) 
— Held: an officer oxaminable for dis- 
covery.—KtxG LUMBER MILIS  v. 
oo ee aoe Co. (1912), a 


é De AR: Cc. R. 26; 
dD. L. R. 345.—CAN. 

8 (p. 188) i. —— Whether limited 
to officers employed when cause of action 
arises.)—The pltf. having examined for 
discovery, under rule 266, an officer 
of each of the twu deft. cos., applied for 
leave to examine, as servants, two other 
men who at the time of the accident 
in question were employed by one deft., 
a contracting co., & at the time of the 
Application were has nue fon by the other 
deft., a railway co. :-—~—Held: the leave 
should be given, but, in view of the 
facts disclosed in the material filed, 
pitf. should be allowed by this order 
to examine only one of aaid servante, 
she to elect which one. Ruwe 268 
did not limit the examination to officers 
& servants who were employed by the 
corpn. when the cause of action arose.— 
HARVIE v. CANADIAN Pacitic Ry. Co. 
& HURST ENGINEERING & CONSTRUC- 
TION Co., Lrn., [1928) 1 D. L. R. 696; 
{1928] 1 W. W. R. 187; 22 Sask. L. R. 


361.—-CAN. 
e (P- 188) i. .}~—An order 
e 


may made for the examination of a 
deft. corpn. by ite officer outside the 
jurisdiction. he question is one of 
convenience.—CAVEN v. OANADIAN 
Pactrio Ry. Co. 3934) 2D“ R 
1112; [1924) 2 W. W. HR. 200.—CAN, 


f(p. 188) i. ———, }—In an action 
against a landlord for damages for 
illegal distress, the bailiff not being a 
party to the auction is not examinable 
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SMITH, 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


present advised, [ do not think the traffic 
manager would be the proper person for the 
(NORTH, 
METROPOLITAN TRAMWAYS Co,, [1892] 8 Ch. 
61 L. J. Ch. 693; 
Sol. Jo. 665; affd. (1895), 72 1. T. 340, C. A. 


1422. Add. Annotation :—Refd. 
Board (1928), 45 R. P. 0. 261. 


J.).—-A.-G. vw. NORTH 


67 LL. T. 283; 36 


Wakefield v. 


for discovery.—-HARVEY wv. SYLVIA 
oan LTD., {1924] 3 WwW. W. R. 849,.— 

sp. Minister of Crown.J—Held: not 
an officer wit. r. 250.—R. (PRO- 
VINCIAL TREASURER OF ALBERTA) 2. 
SMITH, bear) 2p. L. R. 69; [1927] 
pee W. R. 4 4 . 22 Alta. L. R. §44.— 


"PART IV. SECT. 4. 


m i. ./-—-While a judge or master 
in chambers has jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery until the 
examining party has himself made 
discovery of documents, euch Jjuris- 
diction should be exercised only under 
special circumstances. —- MILLER vt. 
GREAT Wrst NatTuRAL Gas CORPN, 
Pacer Hersey Iron Tuss & LEAD Co. 
v. GREAT WEST NATURAL GAS CORTN. 
(1923), 20 Alta. L. KR. 379; [1924] 1 
Ww. Ww. R. 1100.—CAN. 

sr. After amendment of pleadings. | 
—If a party, after all discovery ordered 
has been made, desires to amend his 

leadings & then desires to have a 
urther examination for discovery, tLis 
can be granted by a judge or master 
under r. 234.—MILLcR v. GREAT WEST 





NATURAL Gas CorPN., Pach HERSKY 
IRON ToBER & LEAD Co. r. GREAT WEST 
NATURAL GAS Corpn. (1923), 20 Alta. 
R. 379; (1924] 1 W. W. BR. 1100.— 


PART IV. SECT. 5, SUB-SECT. 6. 


1416 v. ———.}—-A party cannot be 
reguired to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witnesses.—NEKMEROVSKY v. Mc- 
Brive (No. 2) (Man.), (1927) 1 D. L, h. 
148: [1926]3 W. W. R 436.—CAN, 

1428 iv. ——-.}—Pltf. having marked 
judgment by default in an action 
brought to recover damages fur tres- 
pass to & flooding pltf.’s lands, defts. 
applied to set aside the judgment. 
In support of this application an 
ulffidavit was filed on behalf of defts. 
by their solrs., setting out their defenec 
to the action, & in that affidavit docu- 
ments were made exhibits for the 
purpose of substantiating the defence 
alleged. ‘he interlucutory judgment 
was set aside on July 13, 1890, after 
which no further steps were taken in 
the action, owing to proposals for a 
compromise being made. On Jan. 21, 
1891, pltf. applied to defts. for in- 
spection ot the documents made cx- 
hibits in the affidavit:—Held: pltf. 
was entitled to inspection. —HUNTER 
vt. DUBLIN, ETO. Ry, Co. (1891), 28 
L. ht. Ir. 489.—IR. 

PART IV. SECT. 5, SUB-SECT. 7. 


1432 iii. .-~-If the answers to 
an interrogatory cau disclose anythit 
which can be fairly said to be materia 
to enable pitf. either to maintain his 
own case, or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if the answers cannot 
be materia! for either of these purposes 
deft. ought not to be ordered to answer. 
—HEIDNER & Co. v. 

NIRLSEN, [1926] 2 D. L 1059; 
oa 2 W. W. R. 397; Cc. R. 
423, 


1434 iv. 
imported into county ct. P ure, 
{nterroratories must be directly relevant 
to the matters in iasue — DUNLOP Drua 
Deport v. Harrr Boot & SHOE Co. 
(Man.), {1926} 2 Ww. WwW. R. 92.—OCAN, 





. KR, 
37 B. 





Under r. 


1442a. -|—Deft., a shipowner, was sued by 
the cargo owners & charterers for non- 
delivery of the cargo. Deft. alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
Held : interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
& inadmissible.—BoLokow, VAUGHAN & Co. 
v. YOUNG (1880), 42 L. T. 680; 4 Asp. 
M. L. O. 301. 

1444. Add. Annotation :—Consd. Sutherland v. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 


1462a. —— ——.}-The owners of the 
steamship N., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. & the owners of the 
other ship, the S., & also by the owners of 
cargo on tho S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S.:—Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. 8. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 
NEDENES (1924), 41 T. L. R. 248. 

1464. Add. Annotation :—Refd. Perlak Petroleum 
fees v. Deen (1923), 938 L. J. K. B. 

UO 

1465. Add. Citations :—93 L. J. K. B. 158; 130 

L. T. 234. 


Add, Annotation :—Refd. La Radiotechnique 
v. Weinbaum, [1928] Ch. 1. 





PART IV. SECT. 5, SUB-SECT. 9. 


14571. How far admissible.j—In a 
suit t» set aside an agreement on the 
ground of fraudulent misrepresonta- 
tions :—Held: deft. was entitled to 
ask for the substance of the conversa- 


dividuals, 
present. 


to the mattor 


organisations & cos. 

unknown to pltf.”” Doft.’s 
affidavit on production of documents, 
after referring to a certain document, 
denied that there was in its possession 
or power any other document relating 
in question. 


Vol. XVIII.—Discovery. Cases 1442a—16381a, 


1581. Add. Annotation :---Consd. Isaacs v. Cook. 
[1925] 2 K. B. 391. 

1582. Add. Annotation :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 


1549. Add. Annolation: -- Refd. Tournier  v. 
National Provincial- & Union Bank of 
England, [1924] 1 K. B. 461. 


1555. Add. Annotation :—Refd. Aga Khan _ v. 
Times Publishing Co., [1924] 1 K. B. 675. 


1556. Add. Annotation :—As to (1) Consd. Hearts 
of Oak Assurance Co, v. A.-G., [1931] 2 Ch. 
370. 

1571. Add. Annotation :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 


1625a. -|—In an action for infringement 
of a patent, defts. alleged prior user by V., 
& prior publication by J. :-—Held: (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V.; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document & the 
present address of J.—GENERAT. ELECTRIC 
Co. (1900), Lrp. v. Sarety Lirt & ELEVATOR 
Co. (1903), 21 R. P. C. 109. 


1626a. Prior publication.|——GENERAL ELECTRIC 
Co. (1900), Lrp. v. Sarery Lipr & ELEVATOR 
Co., No. 1625a, ante. 

1631a. Chemical composition of infringing sub- 
stance.J|—This is a summons by pltfs. in the 
action asking for liberty to interrogate defts. 
The few interrogatories which it is desired 
to make have heen amended in certain respects 
by the master. Pltfs. are not satisticd 
entirely with these amendments, & in order to 
make the matter clearer pltfs. themselves 
have before now suggested an amendinent to 
the proposed interrogatory No. 1 in leu of 
the amendment proposed by the master 
».. of course, it is perfectly plain that 
interrogatories may be delivered in a cause of 
this kind as to the chemical composition & 
constitution of the alleged infringing sub- 
stances (ASTBURY, J.).—SHARPF & DOUME, 








atl party.J—On examination for discovery 
the party being examined cau be asked 
to tell what are the contents of a docu- 
nent not under his control & not pro- 
duced to him.— HARRISON tt. KING. 
(1925) 1 PD. Le. Re. 10723) [1925] 1 
21 Alta. lL. Re 373. - 


tions.—-Wrst 1. Conway (1923), 23 
S.R. N.S. W. 344; 40 N.S. W. W.N 
60.—AUS, 


net oe 
e 


1457 ii. WEDIN v. ROBERT- 
SON (1907), 7 W. L. R. 72.—CAN. 


PART IV. SECT. 5, SUB-SECT. 12. 


1476 i. Material in part.}-—On 
an application to set aside interroga- 
tories, on the und that they were 

rolix, oppressive, & unnecessary :— 
Yeld > tbey should be set aside as a 
whole, even though some of them, 
taken by themselves, might be un- 
objectionable.—Lytr& vv. CURREY, 

49 A. L. T. 473 





{1927} V. L. R. 472; 
[1927] Argus L. R. 353.—AUS, 


PART IV. SECT. 5, SUB-SECT. 15.— 
E (a). 


16365 i. Persons to whom libel pub- 
lished.}—In an action t @ mer- 
cantile agency for libel pltf. in his 
statement of claim & particulars gave 
the names of co cos. to whom 
the alleged defamatory roports were 
published & added ‘& other in- 


deponent was oxamined on the affidavit. 
&, he, in answer to certain questions, 
stated that he did not know & he 
refused to answer other questions. 
PHtf. obtained an order from the 
master that the deponent submit to 
another examination & answer the 
questions set out in the ordor. Deft. 
appealed, contending that pltf. had 
no right to the disclosure of any 
matter relating to reports to persons 
other than those named by pitf, --— 
Held: sinee the admitted document 
containing the libel bore intrinsic 
evidence of having emanated from deft. 
& there was also evidence that similar 
reports had been received by other 
persons, it could not be said that the 
claim was “a sham or bogus claim ”’ 
or that the application was mere 
* fishing,” &, therefore, the master 
was right.—-CHeERTKOW v. RETAIL 
Creprr Co., [1932] 1 W. W. RR. 905; 
3D. L. R. 390.—CAN. 


PART IV. SECT. 5, SUB-SECT. 15.—F. 
1590 ji. Document in hands of third 
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The W.W. BR. 6493 


PART IV. SECT. 5, SUB-SECT. 15.—G. 

1596 ii. —-—.] --LITLLMAN t. IMPERIAL 
Bank or Cananba, [1926] 3 1. I. f. 
192; (1926] 2 W. W. It. 276; 20 
Sask. L. R. 507.-~- CAN. 


PART IV. SECT. 5, SUB-SECT. 15.—-H. 

1601 i. Circumstances in which injury 
occurred. |—In an action for negligence 
arising out of a collision deft. was 
interrogated about his speed & the 

osition of the colliding vehicices. In 

is answers he stated that he was 
unable to answeP these futcrrogatorics 
except as to his opinion upon the 
matters involved, & did not answer 
what the speed & position were :-—~ 
Held: these answers were insuflicient, 
—May v. BOWERING, [1928] S.A.S, R. 
226.—AUS. 


PART IV. SECT. 5, SUB-SECT. 15.—I. 

1614 {. Fartnership  accounts.}-— 
MACDONALD v. MCARTHUR (1887), 4 
Man. L. R, 56.--OAN. 


Cases 1631a-—-1757, 


PART IV. SECT. 5, SUB-SECT. 15.—R. 


INCORPORATED v. Boots Pore Druea Co., 
Lrp. (1927), 44 R. P. C. 69. 


1631b. General question as to process used in manu- 


facturing infringing article.)—Held: inad- 
missible.-—OsRAM LAMP WORKS v. POPE'S 
aca LAMP Co.,, Lrp. (1914), 31 R. P. C. 


1677a. —— Ownership—Alleged fraudulent repre- 


sentations by seller.|—In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was plitf.’s & if so how did it become his.— 
SIVIER v. HARRIS (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 


1690a. As to ingredients of infringing articles.]— 


Coca Cona Co. v. DuckwortH & Co. (1928), 
45 R. P. C. 225. 


1705a. Shares—Refusal of company to register 


transfer—Grounds for refusal.]—Art. 27 of a 
co.’s arts. of assocn. was as follows: ‘' The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the co.”’ Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
ferce. Registration of the transfer was 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the co.'s register accordingly. 
Karlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 


reviewed unless the need for the inter- 
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payable or which might become payable in 
respect of such shares. Plitf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the _ trustees. 
Detts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pitf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co.; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co.; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed :—Held: all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground.—SUTHERLAND 
(DUKE) v. BRITISH DOMINIONS LAND SETTLE- 
MENT CoRPN., Lrn., [1926] Ch. 746; 95 
I. J. Ch. 542: 135 L. T. 732. 


‘Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum (1927), 137 L. T. 638. 


1740. Add. Annotation :—Consd, Bank of Russian 


Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 


1757. Add. Annotation :—Consd. Bank of Russian 


Trade, Ltd. v. British Screen Productions, 
Ltd., (1930] 2 K. B. 90. 


his examination for discovery as an 
officer of a co. must not only answer 


_ 1700 i. Agency—Whether representa- 
tions made agernt—Name of agent— 
Disallowed.J—WEST v. CONWAY (1923), 
23 8. R. N.S. W. 344; 40 N.S. W. 
WwW, N. 50.—AUS. 


1709 i. Wrongful dismissal—Acis 
justifying dismissal.|—litf., a doctor, 
sued defts. for wrongful dismissal. 
He had been dismissed on the ground 
that he bad recommended, as a suit- 
able person to be a nurse in defts.’ 
hospita}, a woman with whom he had 
lived in adultery. Upon an applica- 
tion to compe! pitf. to answer questions 
as to his relations with the woman :— 

: he was bound to anawer such 
as referred to his alleged aduitery.— 
INES v. CALGARY GENERAL HOSPITAL 
(1899), 4 Terr. L. BR. 58.—CGAN. 

sa. ction for alienation of affections. } 
—QOn examination for discovery in an 
action for alienation of affections, thc 
wife having been deft.’s housekeeper, 
he may be required to auswer the 
question whetber he ever heard from 
her of any objection wy her bushand to 
her working at his honse.— HARRISON 
v. Kino, [1925] 1 D. L. R. 1072; [1925] 
ban WwW. h. 649 > 21 Alta. L. R, 373.— 


PART IV. SECT. 6, SUB-SECT. 1. 
t i. Whether interfered with b 
Court of Anpenl.}—The discretion of the 
Jocal ct. judye or a special magistrate 
in allowing some interrogatories & 
not allowing others should not be 





ference of the Supreme Ct. is clearly 
made out, & only on very strong 
rrounds.--~BLUSTON t. DALLY, [1930] 
S. A. S. R. 89.-~AUS. 

sk. Under Marginal Rules, rr. 344 (2). 
348.J)—EsQuimaLrT & NANAIMO Ry. Co. 
v. GRANBY CONSOLIDATED MINING, 
SMELTING & PoweER Co. (B. C.), [1926] 
3 W. W. RR. 240.—CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 


1732 = xiv. .})~— The person 
examined must make ful) disclosure of 
information which he has secured from 
others that has a bearing on the issue ; 
& he must give his belief, if any, with 
reference to the matters {n fasue;: this 
belief may be founded on information 
which be has secured from others, but 
he must state whatitis ; & he may also 
give his reasons therefor.—KirKk- 
PATRICK v. CANADIAN Paorric Ry. Co. 
eaek {1926} 3 D. L. R. 542; [1926] 
2 W. W. R. 861.—CAN. 
party is interrogated as to matters in 
ssue done by his agents or servants, or 
done or omitted in their presence in 
the course of their employment, he is 
bound to obtain the information they 

ve, does not sufficiently answer 
by saying that he does not know & has 
no {uformation on the subject.—~Dun- 
Lop Drue Depot v. Hartr Boot & 
Sri rte (Man.), [1926] 2 W. W. R. 


1748 x. 











—~.]—A witness on 
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as to his individua} knowledge, but 
must also Inquire & get such informa- 
tion as he can from the other officers 
& servants of the co. who have personal 
knowledge of the facts.—GoOopBUN v. 
MITCHELL, [1928]3 D. L. H.7093 (1928) 
2W.W. BR. 594; 37 Man. L. R. 451,— 
CAN. 

1748 xi. -J--A party under 
examination for discovery is bound to 
impart any information touching the 
mattors in question which at the timo 
discovery is sought be has either of his 
own knowledge or bas actually received 
from third persons.—CuLVER & CULVER 
vv. LLOYDMINSTER TOwN, [1928] 2 
D.L. R.93;3; [1928] 1 W.W. 1. 406; 22 
Sask. L. jt. 314.—CAN. 

ROGERS v. 


1748 xii. atarnetaas ———, }-— 
BELEY, (1928] 3 W. W. RK. 684.—CAN. 


PART IV. SECT. 8, SUB-SECT. 3. 

1803 i. Officers acting as solicitor— 
Claim of professional privilege. }—Held : 
the fact that the chancellor of nitf. 
corpn. was & member of the firm acting 
for the corpn. was not a reason for refus- 
ing to allow him to be examined: if he 
had as solr. information -which pltf. 
corpn. had the privilego of Preventing 
him from disclosing, the privilege coul 
be exercised when a question was put 
as to something which he had learned 
in his professional capacity.—TRINITY 
COLLEGE v. L&EVINTER, [1924] 
D. L. R. 584 ; 54 O. L. R. 290.—CAN. 








1806a. Answer by one officer—-No inquiry as to 


information avallable to other officers.]—In 
an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
co., indorsed to the pltfs. & dishonoured, 
defts, among other pleas denied the drawing 
& indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories: (1) ‘‘ Were not all or some 
or one & which of the said bills drawn by ”’ 
the German co. ‘or their agent or agents 
duly authorised in that behalf ?’’ (2)‘‘ Were 
not all or some or one & which of the said 
bills indorsed by ”’ the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of” certain named 
indorsees ? (8) ‘‘ Was not’? the German 
co. ‘‘at all material times a corpn. duly 
incorporated under the laws of the German 
Republic?” Appended to the _interro- 
gatories was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each of them the secretary answered simply : 


1855. Add. Annotation : — Refd. 


Vol. XVITI.—Discovery. Cases 1806a—1895. 


answer was insufficient, inasmuch as other 
officers of defts. might in the course of thoir 
duties have acquired the requisite informa- 
tion; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such information was available.—BANK OF 
Russian TRADE, Lrp. v. BritisH SCREEN 
Propvuctions, Lrp., [1930] 2 K. B. 90; 99 
L. J. K. B. 562; 143 L. T. 305; 74 Sol. Jo. 
337, C. A. 


1817. Add. Annotalion:—Refd. Cavendish v. 


Cavendish (1925), 42 T. L. R. 184. 


Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Minter v. Priest, 
[1929] 1 K. B. 655. 


1856a. Communications between solicitors of oppo- 


site parties.]--See EvipENCr,: Vol. 


XXI., 
p. 415, No. 42652. 


1895. Add. Annotation :—Refd. British Thomson- 


Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


‘“T say that I do not know ”’ :—Held: the 


1806 i. Officer’s information acquired 
in course of employment—Whether 
answers amount to admissions by com- 
pany.}— Qu. : whether, when an officer 
of a co. has been examined for dis- 
every under rule 266 (3), answers of 
his which are qualified as being based 
on information acquired by him from 
the co.’s servanta & other officers can 
be read against the co. as an admission. 
—-ANWEILER v. G. T. P. TR. Co., [1928] 
3). L. R. G26; [1928] 2 W. W. R. 
514.—CAN. 

qi. Equivalent to examination 
of corporation.|}—Under the present 
Alberta rules ag to examination for 
discovery, thero is no room for makin 
any distinction between individu 
parties & corpu. parties, & the oxamina- 
tion of a corpn.’s officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpn.— OavEN v. CANADIAN 
Paciric Ry. Co., [1924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.—CAN. 





PART IV. SECT. 8, SUB-SECT. 4.—B. 

1813 xii. --—-.]—The provisions of 
Canada Evidence Act, RK. 8. C., 1906 
(c. 145), & Alberta Evidence Act, 
R. S. A., 1922 (ce. 87), that a witness 
shall not be excused from answering a 
question on the ground that the auswer 
may tend to criminate him, do not 
apply to an examination for discovery, 
but his common law right to refuse to 
answer a guestion tending to criminate 
does apply ; & on discovery the person 
examined may on such ground refuse 
to answer the question whether ho has 
committed adultery.— HARRISON t. 
Kino (No. 2), [1925] 3 D. L. ht. 395; 
(1925) 2 W. W. R. 407; 21 Alta. L. f. 
381; reveg., [1925] 2 D. L. R. 1111; 
{192512 W. W. R. 276.—CAN. 

1813 xiii. ——-.]—Undcr the English 
practice relating to interrogatories, 
deft. is excused from answering 
questions that may tend to criminate 
him. Sect. 5 of British Columbia 
Evidence Act provides that no witness 
shall be excused from answering any 
question upon the ground that the 
anewer to the question may tend to 
criminate him. On an application to 
compel deft. to answer interrogatories : 
—Held: a party being examined on 
interrogatorics is not treated as a 
witness & is in the samo position as a 
party being examined on interrogatories 
in Kngland & is protected.—BLUM- 
BERGER v. SOLLOWAY Mitis & Co., 


Lrp., [1931] 2 W. W. R. 56; eae 
20.1. R. 208; 44 B.C. R.41.- CAN, 


PART IV. SECT. 8, SUB-SECT. 4.—C. 


1847 i. Communication with legal 
adviser or agents—Contract of employ- 
ment or agency not established.|}—Ilie 
U.S.A. vu. MAMMOTH OIL Co., [1925] 2 
DL. R. 966; 660. L. R. 6353: affg., 
(192512 D. L. R. 66; 56 0. L. R. 307. 
—CAN. 

t i. ——.]—Whfilo members of the 
Faecentive Connell of the Irish Freo 
State, sted as corpn. sole, are table to 
the ordinary orders for discovery by 
way of interrogatories & discovery of 
documonts, & to orders for better 
discovery on filing inadequate answers 
to intcrrogatories, a claim to privilego 
made by them on grounds of public 
interest is conclusive, & must be 
recognised as paramount, on the same 
principle as that underlying the 
recognition of a similar clain by a 
British Minister under the royal 
prerogative.—LEEN v. PRESIDENT OF 
THE KXECUTIVE COUNCIL, ETC., [1926] 
I. IR. 456.—IR. 


PART IV. SECT. 8, SUB-SECT. 4.—D. 


st. Disclosure of name of person on 
whose behalf privilege claimed.J—Drivi- 
lege may be claimed without disclosing 
to the ct. the name of the client or 
person on whose behalf it is claimed.— 
Re U.S.A. v. MammMotn OIL Co., [1925] 
2p.L. kt. 966; 560. L. BR. 635 ; oftg.» 
(1925) 2 DL. R. 66; 560. L RK. 
307.—CAN. 


PART IV. SECT. 9. 

1877 iv. ———.}—Where the only 
question which Sppct, for an order for 
@ re-examination for discovery wished 
to put was one which the party to be 
examined was entitled to refuse to 
answer, & his counsel stated that he 
would instruct him to refuse to answer 
it, the order was refused.— HARRISON 
vw. Kina (No. 2), [1924] 3 D. lL. R. 3943 
[1925] 2 W. W.R. 407; 21 Alta. L. RR, 
381.—CAN. 

1877 v. ——.} SHANNON tv. KING 
(No. 2), [1982] 1 W. W. RR. 156; 1 
D. L. R. 700.—CAN. 


PART IV. SECT. 10. 


m i, Effect of consent to use 
inadmissible evidence.|—The parties to 
an action cannot by consent make 
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something evidence which is not 
evidence: although in a proper caso 
they may be estopped from taking the 
objection. Therefore they cannot by 
consent provide that the examination 
for discovery of employees may be 
used at the trial as evidence against 
their respective employers, where there 
is no rule making their cxaminations 
available as evidence.—DENCH  v. 
ALBERTAN PUBLISHING Co., [1931] 2 
W. W. RR. 1163; 8. 1. R. e603 285 
Alta. L. R. 326.—CAN, 


pi. .J—A trial judge should 
not use as evidence a portion of the 
examination for discovery not put in 
at the trial.—Gwin v. STARRS (Sask.), 
[1929] 3 W. W. 7h. 704; [1930] 2 
DL. R. 54; 245. L. R. 221,---CAN. 

PD ii. ~~. }-—-Where on the trial 
of an action or issue pltf. had put in 
certain parts of the examination of the 
opposite party, it is the duty of the 
judge, either ex mero motu or at the 
request of counsel to ‘‘ look at the 
whole of the examination.’’ to sec if he 
could form the ‘* opinion that any other 
part of it is so connected with the part 
to be used that the last-mentioned 
part ought not to be used without 
such other part,’? & in sa doing the 
object sought to be accomplished by 
putting in the original part must be 
taken into considcration as one of the 
elements in the forning of that 
opinion.-~CANARY 1, VESTED ESTATES, 
Lrp., [19381]1 D.L. 2.9973 43 B.C. h. 
365.—CAN, 


PART V. SECT. 1, SUB-SECT. 1. 


1898 i. Contempt of court—-Answer 
to interrogatories.) — HaARwoopo & 
COOPER v, WILKINSON, (1929) 4 D. 1. R. 
734; 64 0. L. R. 392: revsd., [1930] 
aaa L. R. 199; 64 O. L. R. 658.-~— 











PART V. SECT. 8. 


a i, —— Service of copy of appoint- 
ment on examinee’'s § solicilor.J—STar- 
FORD v. MACKENZIE (Alta.), [1929] 1 
D. L. R. 605; 1 W. W. R. 271.—CAN. 


sw. Lt a to order-— 
Decision that gq wons properly put d 
refuenl to answer questions on further 
exrumination.}-——HANSON tv. GLEANER, 
Lrp., (1925} 3 D. L. R. 189.—CAN. 
sz. Effect of concluding examination 
without adjournment.+-—SoBkKow v. AN- 
pEvcuOw: {1930} 2 W. W. R. 272, 368. 


Cases 48—369. 


DISTRESS. 
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Part Il.—Distress for Rent. 


43. For the paragraph ‘“ Defts. were partners in 
business . . . for his quiet tenantship ”’ sub- 
stitute :—‘‘ Defts. were partners in 
& one of them, in the mame of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pitf. for rent 

Pitf. held under a lease from 

the Board of Ordnance & defts. were sureties 

it was an ille 
because the rent was not due to the partner 
authorising the distress but to the Board of 


due ‘to me.’ 


for pltf. :—Held: 


Ordnance.”’ 


Add. Annotations : — Refd. 
Performing 
v. Mitchell & Booker, ([1924]1 K. B. 762. 

Add. Annotations :—As to (1) Distd. Borman v. 
Griffith. [1930] 1 Ch. 498. Refd. Carrington 


[1924] P. 140; 


63. 


PART II. SECT. 8, SUB-SECT. 2.—A. 

44 viii. .J—When a new 
lease is substituted for an existing one, 
the right of distress for rent due under 
ane rior lease is at an end. AE a ee 

LSEN (Alta.), [1927] 3D. L. R. 
85 : 1927] 2 W. W. R. 35.—CAN. 

d i ——~ Alleged lessors unable 
to enter into lwase—Unincorporated 
yogis }-—-CANADA MORNING News, Lp. 

PHOMEBON, {1930} S. R. 338; 3 











D. L. R. 833 5 revsg., Foss 2D. L. Pe 
144; 1 W.W.R. 548 : 41 B.C. R. 2 
revsg., {1928} 4 1D. L. R. 628: fiseey 
Ww. WwW. . 35.—-CAN. 


PART II. SECT. 3, SUB-SECT. 5. 


m i, Based on price of gasoline. } 
-—Pitf. leased an automobile service 
station from deft. oi] co. at a rental of 
$200 per month payable in advance. 
A fow days later it was agreed that the 
rent should be paid by the addition of 
a charge of two & a half cents per 
gallon, pavable on delivery, to the 
pee of the gasoline to be bought by 

he lessee from deft. The lease pro- 
vided that it should be at the pleasure 
of the lessor & determinable forthwith 
on the delivery of a written notice to 
the lessee. The original Icase_ pro- 
vided that the first lari of rent 
should be on July 1 put pltf. went 
into occupation on J une agreed 
to pay one-half of the pe eibus tenant’s 
rent for that month. On Aug. 1 
seizure was made under & warrant of 
distress stated to be for one & a part 
month's rent due on July 1, & pitf. 
being unable to pay the amount 
deinanded, agreed deft.’8 demand 
that he tuke a certain amount for his 
goods from @ suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid & 
pitt. drove away. ‘The written notice 
provided for in the Icaye had not been 
given to pitf. In an action for illegal 
distress eviction :—Held: even if 
the sum mentioned in the warrant was 
due for rent on Aug. 1, the distress 
was wrongful. The distress was ex- 

ressed to be for rent due on July 1, 

ut under the arrangement varying 
the lease no fixed rent fell due & pay- 
able on any day & no sum was in 
due & payable on July 1, & since the 
rent for the part of June been al] 
puid at the time of the seizure it was 
wrongful to include it in the distress.— 
DENYER vt. BRITISH AMERICAN O1L Co. 
Shale ss {1929} 4 D. L. R. 1063; 2 

The 677 -—CAN, 


PART II. ants 4, eS attaa dal T— 
- (a) i. 


——~—,.}--A mtgee. of land 





160 vii. 


432 ; 
usiness 
128. Add. 


175. 


distress 229. 


The Koursk, 
Right Soc. 


who under an attornment clause 
distrains for arrears of interest or 
principal due under his mtge. can make 
a@ valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word ‘‘ assigns ’’ does not include 
a purchaser from the mtgor. under an 
executory contract of sale of land, even 
though such spurobasvr be actually in 

Capea ton: —RKLENMAN ¥. ISMAN, [1924] 

D.L. R. 146; 1 W. W. RR. 883; 18 
Sask. L. tC 171.—CAN. 

160 viii Distress ies Ape S. a 2 
1922 (c. 97), 8 6—Liffect 
MONTREAL 2, *LYo a A )», wtOeT] 4 
D. L. R. 1012; 719871 3 3 W. W. R. 
5§20.—CAN. 

160 fx. -]~-Default having been 
made in irrigation rates levied against 
land in the L. N. Irrigation District, 
proceedings were taken which resulted 
in the land becoming vested in the 
board of trustees for the district. The 
land was subject to a mtge., containing 
an attornment clause, the intge. having 
been given prior to the formation of 
the district. The board rented the 
land on the crop-payment pen & its 
tenant, having disposed of his share 
of the crop, the mtgee. caused the share 
reserved to the board to be seized for 
arrears of intorest under its mtge. :— 
Held: the mtgee. was not entitled to 
distrain for interest on the goods of the 
board, &, therefore, the board was 
entitled to said share of the crop.— 
INCORPORATED SYNOD oF HURON 
DIockesE v. LETHBRIDGE NORTHERN 
IRRIGATION DISTRICT a a {1930] 
2W. W. R. 503; 4D. L. BR. 1035.— 
CAN. 

sa. Jiffect of judgment on covenant for 
payment.) -The right. to distrain for 
rent. due under an attornment clause 
in a mtge. is not merged in a judgment 
on the covenant for payroent in the 
mtge. cven though the judgment is for 
the whole of the principal & all the 
interest. then due. -COMMERCIAE LIFE 
ASSURANGE Co. OF CANADA U0. CADEN- 
HEAD, [1931] 3 W. W. &. 653.-- CAN. 


PART II. SEOT. 5, SUB-SECT. 1. 


vanes 303) i. spy td in which tenant 
‘geet 18 Under Distress 
eed Rent Act, tae a 


dlord, who bas 
distrained for rent on 











oods, the pro- 
petty of another, in w. ich his tenant 
as & beneficial interest under agree- 
ment to purchase at the time of dis- 
ee is entitled to exercise his 
remedies ogains ainst such goods, notwith- 
standin t at the time of makin 
the declaration referred to in sect. 1 
such other person may have rightfully 
determined the tenant’s beneficial 
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Manufacturing Co. v. Saldin (1925), 188 L. T. 

Ariff v. Rai J. 

Bahadur (1931), 47 T. L. R. 288. 

Annotation :—Refd. Prout v. Hunter, 

[1924] 2 K. B. 736. 

Add, Annotation :—As to (1) Refd. Oonquer 

v. Boot, [1928] 2 K. B. 336. 

Add. Annotation :—Refd. Smith v. Tsakyris 

(1929), 167 L. T. Jo. 92. 

234. Add. Citation :—sub nom. 
SNELLGAR, 2 Roll. Rep. 212. 

819. Add. Annotation :—Generally, Refd. Spyer v. 
Phillipson, [1931] 2 Ch. 183. 

369. For existing citations read “ (1836), 1M. & W. 
638; Tyr. & Gr. 1086; 2 Gale, 158; 6L. J. Ex. 
84; 150 E. R. 588.” 


adunath Majumdar 


HvupDsoN v. 


interest.—STALLEY v. HaiGH, (1928 


S. A. S. R. 239.—AUS. 


sb. Goods sold after seizure ite taxes 
& lefi in charge of city chamherlain.)}— 
Held: liable to seizure for rent due to 
the original landlord.—LANGTON wv. 
Bacon (1859), 17 U. C. R. 559.—CAN. 


PART II. SECT. 5, SUB-SECT. 3. 


261 ii. -—-The remedy of dis- 
tress is not available against the Crown, 
& the interest. of the Crown cannot be 
affected by any distress made by the 
landlord.—A.-G. FOR CANADA v. GoR- 
DON, {1925} 1 D. L. R. 654; 560.L.R 
48.—CAN. 





PART II. SECT. 5, SUB-SECT. 4.—C. 


285 li. —~—- --—.. }— L.. waa the tenant 
of deft., & carried on a public trade 
of salesinan of motor supplies, & he 
also acted as agent of pitf. co., receiving 
goods manufactured by ‘pitt. for sale 
or return, subject to certain conditions, 
These goods were delivered under a 
memorandum, which on its face waa a 
delivery note, to L. as agent, <A con- 
signment account was kept showing 
pee Eocos sold & in stock. pt irs 

ed by L. as consignment ,& 
given from time to time to p ent BP 
el] into arrears with rent, & 
left the premises. Deft. " dis- 
rained on L.’s property on the preo- 
mises, including goods which had been 
delivered by pitt. to L. on sale or 
return :—Held: under the memo- 
randum the goods delivered to L. by 
pltf., & unsold, remained the pees 
of pitt. ; at the time of distress L. was 
tenant of deft. & had custody of pltf.’s 
goodea upon the premises; the goods 
were exempt from liability to distress. 
& deft. was ordered to deliver them to 
pltf.— PERDRI4U RusBER Co.,, LTD. v 
SADEK, [19281 S. Rh. Q. 144.—AUS, 


PART II, SECT. 5, SUB-SECT. 4.—D. 


sd. Markel—Gooda in.}—Where pitt. 
was not using premises as a market, 
but simply as a shop in which to offer, 
in the ordinary way, goods purehased 
to be soki for a profit :—Held 
claim for exemption, on the ground 
that the gous = ee, were in a public 
market for sale, failed.—BENT ov. 
ee a ec (1881) " R. & G. 468; 

2C. L. T. 262 2.—~CAN. 


PART II. SECT. 6, SUB-SECT. 10. 


sf. Not grain removed & sold under 
ion before claim for rent | 
JOUGLAS 0. CARRINGTON (1014), 29 


W.L, R. 90; 7 W. 9; . 
LR. 80; 20D. L. BR. 919.— GAN, 


400. 


421a. hepemmtonaman 


428. 
424. 


424a. 


For “No, 869, antfe,”’ read “No. 251, anie.’’ 


Agreement with one of two joint 
tenants.}—Premises were demised to two 
persons jointly: one of them hired from 
applts. a piano under a hire-purchase agree- 
ment :—Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement.—GAMAGE (A. W.), Ltn. 
v. Payne (1925), 1384 L. T, 222; 90 J.P. 14; 
42 T. L. R. 188, D.C. 


Add. Annotation :—Distd. Smart Bros., Ltd. 
v. Holt, [1929] 2 K. B. 308. 


Add. Annotation :—Distd. Smart Bros., Ltd. 
v. Holt, [1929] 2 K. B. 303. 


aE cen tenant of a dwelling-house 
hired goods from pltfs. under a hire-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the rent 
of the premises on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owners might, by written notice, 
forthwith determine the agreement, & there- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pltf. served on the hirer a notice 
terminating the agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase 
agreement were seized. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs.:—Held: as 








460. 
475. 
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soon as the notice terminating the agreement 
was given the right of the hirer to possession 
of the goods was at an end, & neither et Gia 
the agreement had any rights under it. en 
the distress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time ‘‘ com- 
prised in any hire-purchase agreement ” 
within Iaw of Distress Amendment Act, 
1908 (c. 53), s. 4. & the distress was illegal.— 
SmarT Bros., Lrp. v. Hout, (1929) 2 K. B. 
303; 98 L. J. K. B. 582; 141 L. T. 268; 
45 T. L. R. 504; 85 Com. Cas. 53. 


Add. Annotation :—Refd. Oakley v. Lyster, 
f1931] 1 K. B. 148. 

Add. Annotation :—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 


517. Add. Annotation :—Refd. Barratt v. Richard- 


5238. 
524. 
581. 
583. 
623. 


654a. 


son & Cresswell, [1980] 1 K. B. 686. 


Add. Annotation: — Consd. Drughorn sv. 
Moore, [1924] A. C. 58. 

Add. Annotation :—Refd. Tredegar Viscount 
v. Harwood, [1929] A. ©. 72. 

Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

Add. Annotation :—As to (1) Refd. Allen v. 
Royal Bank of Canada (1925), 41 T. L. BR. 625. 
Add. Annotation :— Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

Distress by landlord in per- 
son.|—-There is nothing in the above Act 
to prevent an uncertificated landlord from 
distraining in person.—JACKSON v. BENNAN 
(1893), 37 Sol. Jo. 282. 











PART II. SECT. 5, SUB-SECT. 11. 


i. —— ——.} BLOEMFONTEIN 
MUNICIPALITY v. JACKSONS, L'rp., 
{1929] App. TD. 266.—S. AF. 


qi. —— Goods casigned.}—FARR . 
ANNABLE, [1926] 2 D. L. R. 127; 5x 
O. L. R. 387.—CAN. 


PART II. SECT. 5, SUB-SECT. 12.---A. 


405i. General rule -—- Goods not 
privileged.j—When a lersee sublets 

remises to a sub-leasee, the head land- 
ord may distrain upon the goods of 
the sub-lessee for all the rent owing by 
the lesscce.—T?e CHAMBERLAIN & PRER- 
LESS BUMPER & ACCESSORIES, LTD., 
{1924} 4 Db. L. R, 298.—CAN. 


PART II. SECT. 5, SUB-SECT, 18. 


aj. Conditional Sales Act—-Interest of 
seller under conditional sale.}-—-A land- 
lord is not entitled to distruin on the 
interest of a seller in goods bought by 
the tenant under a conditional sule 
agreement, even though tho above Act 
has not been complied with.——-BELL & 
SOnIESEL wv. JACOBSON WHITZER, 
{1925)2D.L, RR. 393; (1925) 1 W. W. 
R. 913.—- CAN. 


PART II. SECT. 6, SUB-SECT. 1. 


440 iv. -———.}—ALBERT tr. STOREY, 
[1925] 4 D. L. R. 374.—CAN. 


440 vy. ~——.}-——The attornment clause 
in question herein, which was contained 
in an agreement for the sale of land, 
held not to be affected by the accelera- 
tion clause in said agreement; &, 
therefore, since there was no rent due 
under the attornment clause at the 
time the distress, with respect to which 
this action was brought, was made, the 
pure Pp bad ie ane pareneset 
en mages therefor.—-BURRELL 
505; [1928] 2 W. W. R. 482.-—--CAN. 


PART II. SECT. 6, SUB-SECT. 4. 


sk. Covenant to summer-fallow— 
Forfeiture clause on execulion.)—A 
lease of farm lands on the crop-pay- 
ment plan also provided by a clause 
following the hubendum that the lessee 
should pay yearly a certain sum per 
acro for each acre of the portion agreed 
to be summer-fallowed which should 
not. be summer-fallowed, & a further 
sum per acre at the expiration of the 
terra for every acre not left ploughed as 
agrecd., A forfeiture clause provided 
that in the event (inter alia) of the goods 
of the lessee being taken in cxecution 
or a writ of cxecution being issucd 
against thorn, the then current year’s 
rent should immediately become duc 
& payable & the term should imnic- 
diately become forfvited & void. On 
a motion, in an action for wrongful 
distress, to continue an injunction until 
trial:— Held: assuming but without 
deciding that the clause following the 
habendum was part thereof, the for- 
feiture clause could not be applied so 
as to render immediately payable the 
amount agreed on as payable for 
failure to summer-fallow ; such amount 
did not fall due until the day after the 
latest day the lessee had to do the 
work, &, since that period had not 
expired when the lessor distrained with 
respect to said amount, the distress 
was semble illegal.—GaRRoOW v. BAIRD, 
11931] 1 W. W. 0.1295 39 Man. Li. 
367.- CAN, 


PART II. SECT. 6, SUB-SECT. 5. 

456 iii. -—— .}—A, distress for 
rent, when made at night, is invalid 
even as against a third party, when the 
tenant has not waived the objection.— 
Roacu v. Lappas, [1926] 1 D. L. R. 
391; [1926] 1 W. W. R. 74; 20 Sask. 
L. R. 246.—CAN. 

it i, Waiver of irregulariiy by tenant 





—Whether distress valid as against third 
ak a Sp vw. Lapras, [1926] 1 
DL. R. WwW. R. 74; 


391; [1926] 1 W. 
20 Sask. L. R. 246.-——CAN, 
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PART II. SECT. 6, SUB-SECT 6.-—B. 
482 ii. -}—& Anne, 8. 7, Whico 
continues the right to distrain for six 
months after the expiration of the term 
if the landlord’s title & the possession 
of the tenant continuc, is inapplicable 
where the term has been put an end to 
by a forfeiture. The question whother 
a tenant’s term has been ended does 
not depend upon the fact of possession 
but upon the continued existence of his 
right to possession. The taking by a 
vendor of an order for specific per- 
formance of the agrcement for sale & 
for a writ of possession is inconsistent 
with the continuance of the relation- 
ship of landlord & tenunt created by 
the agreement between him & the 
urcbaser; & a distress made after 
he issue of the writ of possession is 
wrongfully made. — SWENSON  °. 
MCILMOYLE, [1930] 2 W. W. R. 382; 
3). 1h. RR. 959.—-CAN. 


PART II. SECT. 7. 

496 i. General rule—Land out of which 
rent issues.}—The distress was void 
ab initio on the ground that it was not 
made on the premises in respect to 
which the rent was cluimed.—BURRELL 
ve. Watt & HARDINGE, [1928]3 D. L. R. 


PART II. SECT. 8, SUB-SECT. 1. 
g i. Not limited to one year’s rent.}— 
The contention that a tress cannot 
made for more than one year’s 
rent cannot be upheld.—CoMMERCIAL 
Livi ASSURANCE Co. OF CANADA 0, 
CADENHEFAD, [1931] 3 W. W. R. 053.-— 


PART IJ. SECT. 9, SUB-SECT. 38. 

566 iii. ———.}——Where there was a 
crop payment lease, & prior to the 
lease there was a ala over the 
property & the mtgees. had exercised 
their right to take possession :—Held : 
the lessor had no right to distrain.—R. 
v. SULLIVAN, [1924] 2 D. L. R. 429: 42 
Can. Crim, Gas. 44,—OAN. 





Cases 728—7389. 


728. Add. Annotation :-—-Expld. Davies v. Property 
& ata a 2 eens Corpn., Ltd., 


[1929] 2 K. B. 2 


731. Add. Citation :—after “ Ex. Ch.” add “ revsg. 
S. C. sub nom. LEYLAND v. TANCRED (1850), 


16 Q. B. 664.” 


732. Add. Annotation :—As to (1) Folld. Davies v. 
Property & Reversionary Investments Corpn., 


[1929] 2 K. B. 222. 
737a. 








been distrained, is good. 


PART II. SECT. 11, SUB-SECT. 1.— 
B. (b). 


752i. Wepulsion from premises— 
Nol permissihle.|-—A landlord distrain- 
ing is not entitled to lock up the whole 
of the demised premises so as to exclude 
the tenant therefrom.—BLACE vv. 
STEBNICKI, [1930] 4 D. L. R. 715; 2 
W. W. RR. 656: 39 Man. L. R. 123; 
revsg., tA 2D.L.R.675;1W.W.R. 


—— 
° ° 


PART II. SECT. 12, SUB-SECT. 3.—A. 


779 iv. .]-—-MACDONALD v. CUM- 
MINGS (1892), 8 Man. L. R. 406.~-CAN. 





PART II. SEC 12, SUB-SECT. 3.— 
« (@). 

833i. Kffect of—Property seized under 
Abscondiny Debtors Act.J—Property 
seized npon a warrant issued under the 
above Act is not llable to the landlord 
for a year’s rent, though notice of his 
claim is given to the sheriff before the 
delivery of the property to the trustees. 
—STAVTON v. JOHNSTON (1858), 4 All. 
54.—CAN. 


PART II. SECT. 13, SUB-SECT. 1. 


sv. Orderly Payment of Debts Act. 
1932—-H’hether applicable to] landlord 
holding undcr distress.)-~BERMACK  %. 
BLANK, [1932] 3 W. W. R. 507.—CAN. 


PART II. SECT. 18, SUB-SECT. 2. 


880 i. Bar to action for rent—Coods 
insufficient to satisfy rent.J—The exist- 
ence of a distress is, until the sale, an 
answer to an action for rent, regardless 
of whether the distress be sufficient or 
not to satisfy the amount for which the 
levy is made.—FAWELL t. ANDREW, 
1917) 2 W. W., R. 400; 34 DL. RR. 
12; 10 Sask. L. R. 162.—CAN, 


PART II, SECT. 18, SUB-SECT. 7. 


k i. ~—.]}-—In the absence of an 
agreement with all parties interested, 
a landlord cannot be the purchaser at 
a sale under « distress for rent.-~--HART 
v. YARWOOD, [1932] 2 W. W. R. 74; 
4 D. L. hh. 169.—CAN. 


PART II. SECT. 13, SUB-SECT. 10. 
sl. On goods sold under conditional 
sale by wife to husband—Bailiff’s sale 
a mere pretence.}-—-BARLOW v. BREEZE 
(B. C.), [1917] 1 W. W. R. 270.—CAN. 


PART II. SECT. 13, SUB-SECT. 11. 


sn. Tares unpaid—Sale valid as 
betucen landlord d tenant.}--MATHE- 
SON 2. CALKIN (1931), 3 M. P. RR. 9.— 
CAN. 

PART II. SECT. 14. 

b i. —---- Costs of Distress Act, 
it. S. 0., 1927--Agreement between 
finance company & bailiff-~No offence 
by bailiff.J\—NR. vo. ANDERSON (1931), 
55 Can. C, C. 190.--CAN. 


PART II. SECT. 17, SUB-SECT. 1,—C. 


ti. -—-—— Removal must be during 
tenancy.|—Held: the rights of the 


.J}—(1) A notice of distress which 
specifically sets out each article that has been 
distrained, or which, while not specifically 
setting them out, is to be interpreted as mean- 
ing that all the goods on the premises have 


738. 


landlord, under Distress for Rent Act, 
1737 (ec. 19), s. 1, to follow goods 
romoved by the tenant, applies only 
to goods removed during the tenancy. 
~——Re McKay & ADAMS, H'r p. VEST 
(1929), 47 N. S. W. W. N. 88.—AUS., 

Ar. -}—To entitle a landlord 
to follow & distrain & sell goods which 
his tenant has removed from the 
demised premises it is necessary tnat 
the rent should be actually duc at the 
time of the tenant's removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follows & 
distrains & selis the goods for rent 
subsequently falling due, the distress 
& sale are illegal & the landlord is 
Hable in damages.—ZOROUVINSKI ¥. 
DuKE, [1924] 4 D. L. R. 326; 38 
W. W. R. 49.—CAN. 

ei. —— Necessity for.}—A landlord 
on becoming aware that his tenant 
who was in arrear with his rent was 
removing the invecta et illata. prevented 
the tenant from doing so by force 
without any application to the ct. for 
an attachment or interdict :—Held: 
the Jandlord’s hypothec was inoperative 
until an order of attachment was 
obtained from the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta et illata.— 
NeEDDY v. JOHNSON (1923), 44 N. L. R. 
190.-—S. AF. 


PART II. SECT. 17, SUB-SECT. 1.—F. 


1000 iv. -l—A lease to CG 
provided that in case the _ lessce 
attempted to abandon the premises or 
to remove his goods & chattels so that 
there would not be a sufficient distress 
for three months’ rent, the rent for the 
current & area three months 
should lnmediately become due. The 
preraises were in fact occupied by a co., 
of which C. was a shareholder & 
official, though no assignment of the 
lease was made. The co. proceeded to 
abandon the premises & to remove its 
goods, & the lessor distrained :— Held: 
this clause did not justify a seizure of 
the co.'s goods, upon which there was 
no right to distrain for rent not in 
arrear.—-CRYSTAL. LTD. v. WILLARD 
Kircrun, Ltn., {192412 D.L. R.1051; 
2 Ww. W. it. 344.—CAN, ‘ 


PART II. SECT. 18, SUB-SECT. 2. 

1064 i. What constttutcs—Goods not 
in actual possession of distrainor.}-—~ 
Where goods distrained for rent have 
been impounded on the premises, it is 
not essential that the landlord or 
any one on his behalf should remain 
on the premises in possession of the 
goods; & where such goods are after- 
wards removed by a person claiming 
them as the true owner thereof under a 
bill of sale, tho landlord, in the absence 
of proof of abandonment of such 
distress, may maintain an action for 
pound breach for treble the value of 
the goods so removed.—CLEAVE v. 
COMMERCIAL LOAN & FINANCE Co., 
LT?D., (1930) N. Z. L. R. 925.—N.Z. 


g i. Distress on goods subject of 
hire-purchase a ahi —-FRepossession 
by owner with knowledge of disiresa:| 

18 











ENGLISH AND Empirn Dicest SuPrPLEMENT. 


(2) A notice which, after setting out certain 
specified articles, continued “& all other 
goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount 
of this distress ’’ :—Held : 
PROPERTY & REVERSIONARY INVESTMENTS 
Corpn., [1929] 2 K. B. 222; 98 L. J. K. B. 
515; 141. 7.256; 085.P,167; 457.1. R. 
434; 73 Sol. Jo. 252; 27 L. G. R. 500, D. C. 


Add. Annotation :—As to (2) Refd. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 
739. Add. Annotation :—As to (3) Refd. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 


bad.—DAVIES v. 


—~FORREST v. WASHING, [1929] W. A. 
L. R. 49.—AUS. 

PART II. SECT. 18, SUB-SECT. 3. 

1071 i. Reception — Upon fresh nur- 
suit—-Loss of right.J—In the case of 
pound breach or rescue of goods dis- 
trained, the right of recaption on 
fresh pursuit, which is explained to 
mean without delay, is not defeated by 
mere lapse of time, but by some want 
of diligence on the part of the party 
seeking to exercise the right.—-MAay v. 
Morris (1929), 30 S. RR. N.S. W. 355; 
47 N. Ss. ° WwW. N. 152.—AUS, 

PART II. SECT. 19, SUB-SECT. 38. 

m i. -——— -}~—A distress is exces- 
sive when the value of the goods 
seized was unreasonably greater than 
the amount of rent due, &, in such a 
case, nominal damages will be pre- 
sumed.— ROWAN v. COSTELLO, [1928] 
3 oo R. 7443 (1928) 2W.W.R., 343. 


PART Il. SECT. aye 4.— 
e a ° 


t i. ——.]) — Dicks v. BaRBoun 
(P. E.I.), [1927] 4 D. L. R. 478.—CAN. 


PART II, SECT. fs SUB-SECT. 4,— 


° 





g i. }—~Held : a repleviu bond 
with one surety was sufficient.—~ 
TAYLOR vr. BURPEE (1861), 10 N. B. R. 
(5 All.) 191.—-CAN. 


PART If, SECT. 19, SUB-SECT. 4.-— 
BE. (6) i. 











: jJ-~P. brought a re- 
plevin action, & the goods were de- 
livered to him. ‘The judginent in his 
favour was reversed, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged ; 
—Held: as the obligecs could in the 
roplevin action have claimed & ob- 
tained an order for returu of the gonds 
or for damages, they could not claim 
it in an action on the replevin bond.— 
PETRIF v. RipKouT, (1925) 1D. L. 1. 
1078; [1925] S. C. R. 347.—CAN. 


s ii, ——- ——-.]-—TRAVIS v. SMITH, 
ae D. L. RR. 231; 1M. P. R. 57. 


a i. —— Goods liable to scizure.j— 
MARTIN v. PASSARINI, (1928] 1D. L. R. 
636 3 59 N. Ss. R. 460.--CAN. 


PART II. SECT. aa Raced 4.— 
~ (a). 

p a 380) i. Breach of covenant 
forf ing rent clatmed—<Admissible. }— 
n an action of replevin by a sub-lessee 
against the lossor, pitf. is entitled to 
rove, on cross-examination of the 
essor, that there had been a breach 
of a covenant in the lease which for- 
felted the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there has been no 
assignment of the lease in writing.— 
RIGNUETTE v. HEBERT (1905), 37 
N, B. Ri. 68.—CAN. 

st. Sta of proceedings—When 
ordered.|-—DEWHURST v0. McCorprin 
(1870), 17 Gr. 572.—CAN. 


Be i 





1065a. & Co., Ltn. 
eae (1932), 49 T. I. R. 88; 76 Sol. Jo. 
369. 


1266a. Evidence—Terms of tenancy.]—lIf a 
tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
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Cases 1065a —1419a. 


tenancy, the jury, as against him, may infer 
its terms from his own admission or his own 
evidence in the case.—-COWNE v. CORDERY 
(1862), 10 W. R. 347. 


1271. Add. Annoiation :—Refd. Elliott v. Boynton, 


[1924] 1 Ch. 236. 


Part I!1—Distress for Rates. 


1876. After this case add :— 


}—See, now, Rating & Valuation Act, 
1925 (c. 90), 5s. 62. 

1396. Add. Annotation :—Refd. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1409. Add. Citation :—-2 B. R. A. 949. 
1412. Add. Citation :—1 B. R. A. 450. 


Add, Annotation :—Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1413. Add. Annotation :—Folld. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


14138. |—Where a rate, duly made 
& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin will not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occupation.— 
LONDON CouNTY CoUNCIL v. HACKNEY 
BorouGH Counci., [1928] 2 K. B. 588; 97 
L. J. K. B. 694; 139 L. T. 407; 92 J. P. 
188; 44 T. L. R. 592; 26 L. G. R. 366; 
(1926-31). 1B. R.A. 249. 











1419a. 


1414. Add. Citation :—2 B. R. A. 919. 


Add. Annotations :—Refd. Kingston Mill, 
Stockport v. Owen (1928), 92 J. P. Jo. 782; 
ae C. v. Hackney B. C., [1928] 2 K. B. 








.|—The poor rate payable in 
respect of a dwelling-house of which pltf. 
was weckly tenant was £5 10s. a year. A 
demand note for a half-ycar’s rate, namely 
£2 158., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 
been given on the part of the overseers. the 
justices issued a distress warrant against 
pitf.’s goods, although, before they signed the 
warrant, thelandlord’s daughter had addressed 
them again & intimated that pltf. was a 
weckly tenant, a fact of which one of the 
justices was aware:—Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, & they had acted 


PART II. SECT. 19, SUB-SECT. 4,— : 





1 i. 
parties.}—In a replevin action against 
@ wWwarchouseman :—~Held a2 co. in 
whose name the warchouse reccipts 
were taken was «entitled to be added as 
a party deft.—NortTsBERn Fist Co. v. 
WINNIPEG COLD STORAGE, LYp., [1932] 
2W.W. KR. 231: 3). L. 1. 427.—-CAN. 


sv. iy what persons---‘‘ Owner ” of 
goods.}-—Pitf. offered for aale at public 
auction certain cattle, for which deft. 
bid & was declared the purchaser. The 
terms of the sale were that for any 
cattle sold the purchaser was efther to 
pay cash or deliver an cndorsed pro 
missory note to be approved of by nitf. 
Deft. having a money claim against 
pitf. & desiring to make a settlement 
with him, openly took the stock to his 
farm without paying cash or giving an 
approved note :—lleld : pltf. was not, 
when he comienced this action for 
replevin, the ‘‘ owner” of the cattle 
& there was not a wrongful taking 
within Heplevin Act, R. 8. O., 1927, 
8. 2.—McKER v. VWIsuEerR, [1930] 2 
D.L. R.14; 64 0. L. R. 634.—-CAN. 


PART Il. SECT. ar alla 4.— 
« (8). 


ai, ——— Effect of.)—-ALEXANDER ?. 
CowlE (1880), 19 N. B. R. (3 P. & B.) 
599.—~-CAN. 


PART II. = 1 SUB-SECT. 4.— 


sd. Plaintiff ordered to return gvods.] 
—-Pitf. obtained possession of goods by 
virtue of an order for replevin & subse- 
uently discontinued his action :— 
eld: the ct. had power to order the 
return of the goods.—PASSARINI 0. 
MARTIN, [1925] 2 D. L. R. 914; 68 
N, s. R. 121.—CAN. 


Warchouseman—Joinder of 


PART II. ack gee ee 5.—- 
e (a e 

1259 {. Against landlord—Pleading.} 

—-Scorr ». McCaBE (1871), 31 U.c. R. 


| 220.—CAN 


so. Whether proof of value of goods 
necessary— Value admitted by defendant 
accepted. }—- MARTIN v. PASSARINI, [1928] 
1D, LL. R. 636; 59 N.S. It. 460.—CAN. 


sp. Against bailiff d&: auctioncer— 
Right of adcfendants to protection of 
Magistrates Courts Act, 1908.]}—Where 
a bailiff acting in good faith scizes goods 
belonging to <A., under a_ distress 
warrant directed against B., & where 
an auctioneer at tho request of the 
bailit? & in good faith sells such goods, 
both the bailiff & the auctioncer are 
entitled to the protection afforded by 
above Act.-—-KEWENEB v. BUCHLAND & 
Sons, {1928] N. Z lL. R. 818.—N.Z. 


PART II. SECT. 19, SUB-SECT. 5.— 
A. (b). 


1275 i. Llleyal entry—Eniry at night 
-—Prevention of removal of goods— 
Actual damage.) —BaLDRY wv. DIXON, 
(19381) 2D. L. R. 437; 1 W. W. RR. 2k; 
39 Man. L. R. 273.--CAN. 


di. —.}—Where a landlord 
follows & distrains & sells goods for 
rent subsequently falling due, & the 
distress & sale are illegal :—Held: the 
quantum of damages is the full value 
of the goods lost to the tenant after 
allowing for depreciation, but exem- 
plary damages cannot be awarded 
where the landlord considerod that he 
was acting within his rights & did not 
act in a wunton or insolent manner in 
making the seizure.—ZUROUVINSE! Vv. 
DUKE, [1924] 4 D. L. R. 3286; 38 
WwW. W. Rn. 49,.—- CAN. 


PART Il. SECT. is Sanaa 5.— 
e (8). 


ai. —— —.}+—While it seems that 
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an action for distraining for more rent 
than is due cannot be maintained 
witbout a tender of the sum that. jis 
actually due, this principle does not 
apply to an action for an excessive 
distress.— KOWAN v. CORTELLO, [1928] 
3 ree R. 744; J1928) 2 W. W. fh. 3438. 


PART III. SECT. 1. SUB-SECT. 1. 


~.j—Where a 
tenant undcr a Ivase has covenanted 
to pay al] municipal taxes, the landlord, 
against whom the taxce are assessed, 
is a person Hable therefor with the 
tenant under Mercantile Law Amend- 
ment Act, 1856, 8. 5, & payment by the 
landlord to the croditor, tho city, is a 
prerequisite to tho landlord becoming 
entitled to the securities or to use the 
remedies of the city. But the city’s 
right of distress is not a security under 
the Act, nor is it a remedy which, upon 
payment, the landlord can useo.—He 
HINGSTon-SM1ITy, Lr p. MACPHERSON 
Estate, (1924) 3 D. L. R. 844; 2 
W. W. R. 1081; 34 Man. L. R. 312 
5 C. B. R. 41.—CAN. 


hoe ee eet 


PART Ill. SECT. 1, SUB-SECT. 2. 


sg. Goods held as purchaser under 
conditional sale agreement.|] —Under the 
Medicine Hat Charter goods in the 
possession of the person taxed may be 
seized & sold for such taxes as aro 
made a licen on land, even though his 
interest therein is only that of a vendee 
under a conditional sale eement ; 
where, however, the taxes with respect 
to which the distress is made are not a 
lien on land, it is only the intcrest of 
the taxpayer in goods held by him 
under a conditional sale agreement 
that may be sold.—CaNADIAN HoFr- 
MAN MACHINERY Co., LTD. v. MEDICINE 
Hat Crry, (1931) 2 W. W. R. 121; 3 
D. L. R. 196.—CAN. 


Cases 1419a—1636. 


correctly in point of law on the evidence 
which had been so proved.—PALMER v. 
CRONE, [1927] 1 K. B. B04; 06 L. J. K. B. 
604; 187 L. T. 88; 91 J. P, 67; 48 T.L. BR. 


265 ; 25 L. G. R. 161. 


1420. Add. Annotation :-—Refd. Gateshead Assess- 
ment Committee v. Redheugh Colliery, [1926] 


A. C. 309. 
1422. Add. Annotations :—Refd. Palmer v. Crane, 
[1927] 1 K. B. 804; Lowery v. Kingston- 


upon-Hull Corpn., (1930) 1 K. B. 368. 


1423. Add. Annotation :—Refd. Palmer vy. Crone 
[1927] 1 K. B. 804. 


1424. Add. Annotation :—Refd. Pigg v. Weardale 
ae Tow Law Overseers (1923), 22 L. G. R. 

1431. Add. Annotation :—As to (2) Refd. R. v. 
North, Ez p. Oakey (1926), 43 T. L. R. 60. 


1488. Add. Annotation :—As to (1) Refd. L. C. C. 
v. Hackney B. O., [1928] 2 K. B. 588. 


1446. Add. Annotation :—As to (2) Refd. R. v. 
London County Council, Ez p. Entertain- 
ments Protection Assocn. . Ltd., [1931] 2 
K. B. 215. 

1459. Add. Annotation :—-Refd. Re Airedale Gar- 
age Co., Anglo-South American Bank, Ltd. 
2. Airedale Garage Co, (1932), 101 L. J. Ch. 
289, 

1462. Add. Annotation :—--Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1471. Add. Annotation :—As to (1) Consd. Rh. v. 
ee JJ., Ez p. Porter (1926), 43 T. L. R. 
53. 

1472. Add. Annotation :—Folld. R. v. Norfolk JJ., 
Ex p. Porter (19286), 43 T. L. RB. 53. 

1484. Add. Annotation :—Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1489. Add. Annotation :—Refd. L. C. C. v. Hackney 

C., [1928] 2 K. B. 588. 

1491. Add. Annotation :-—Consd. L. C. 

Hackney B. C., [1928] 2 K. B. 588. 


Uv. 


ENGLISH AND Emprre Dicust SUPPLEMENT. 


1506. Add. Annotation a _ i Refd. Palmer 
v. Crone, (1927) 1 K. B 

15632. Add. Citation :—sub nom. BLETCHINGDON 

- SURVEYOR v. DAND, 8 New Sess. Oas, 640. 

1542. Add. Citation :—1 B. BR. A. 570. 

1548. Add. Annotation :—Refd. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1576. Before this case add ‘“‘ See, now, Land Drain- 
age Act, 1930 (c. 44), 5s. 31.” 

1582. Add. Citation :—sub nom. NEARE v. WALKER, 
7 J.P. 148. 

1584a. What may be distrained— Goods outside area 
of Drainage Board—Land of person Hable 
partly within area.]—Pltf. owned land part 
of which was outside the area administered 
by defts. The amount claimed from him in 
respect of drainage rates on his land, which 
was situate within the area of defts., having 
remained unpaid, defts. claimed to be entitled 
to levy distress upon the goods outside their 
area :—Held: the distress warrant, being 
properly issued against a person liable to the 
rate, might be executed upon the goods of 
pitf., even though not within the limits of 
the area administered by defts.—MORSE ». 
Toe Ouse DRAINAGE BoarD, [1931] 1 K. B. 
109; 100 L. J. K. B. 238; 144 L. T. 182; 94 
J. P.127; 28 L. G. R. 196. 

1588. Add. Annotation :—Apld. R. ». Clements 
Judge, Kx p. Ferridge (1932), 76 Sol. Jo. 414. 

1588a. Costs of distress—Power to levy.]—The 
power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 55, to levy the costs of a 
distress is limited in the cascs of distress for 
sums under £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17).—R. v. NoRroLK 
JJ... Ex p. PorTER (1926), 96 L. J. K. B. 
158; 136 L. T. 327; 91 J.P.14; 43 T.L. BR. 
53; 70 Sol. Jo. 1198 ; 251. G. R. 44,D.C.; 
sub nom. R.'v. SmirH, Lz p. PORTER, [1927] 
1K.B 478. 

1604. Add. Citation :—sub nom. RR. v. LINDSEY, 
Parts of, Lincolnshire, JJ., Be p. Bower, 
107 L. T. 170. 


Part IV.—Distress for Assessed Taxes. 


1607. Add. Annotut.ns :-—Retd. R Swansea 
Income Tax Comrs., Fa p English Crown | 
Spelter Co., [1425] 2 K.B.250. Mentd. Ingle 


v. Farrand, [1927] A. O. 417. 


Vv. 


1609. Add. Annotations :—As to (1) Refd. Glamor- | 


PART IIl. SECT. 1, SUB-SECT. 4.—A. 


1427 i. By whom made—Collector.|}— 
The right to serve notice & the 
right to receive payment of municipal 
taxes rest in the collector of taxes & 
not in the city, & the service of the 
notice is not a remedy of the city which 
upon payment, the landlord is entitle 


de 
1a 23) 4D. L. R. 
308.—C SAN: 


sk. Aleasure 
seizure of 


to use against his tenant.—Re Hrna- 5S8tisfy a 
STON-SMITTI, Ez vet cPHERSON  Scizure, & a 
a le [1924] 3 fs 844; 2 

W. W. R. 1081; 34 Man. « R. 312; 


5 9 B. He saa ed 
1427 omens 

_S. S. "1920 (e. isi The ee ot 
ae secretary - -treasurer of a village under 
this Act do not include that of nt bos 
distress. Where no person is appointe 
by the Act for such purpose, the village 
must appoint some person when 
necessary, & where distress has becn 
levied by a person not authorised, ihe 

village may subsequently ratif 

adopt his acts.—-MANITOBA OIL bane 





t 
| 
| 
| 


. v. LANGENBURG ME ars 
260; . RR 


PART III. SECT. 1, SUB-SECT. 6.— 
A. (b). 


of damages.) — The 
oods, worth over $5,000 to 
ebt of $178 is an excessive 
corpn. 
or ratified such an unauthorised seizure, 
was found liable in damages; & 
the measure of dam 
difference between the 
goods seized & the value of the goods 
necessary to be sold to realise the 
amount of the taxes & the incidental 
Costs. —- MANITOBA OIL PRODUCTS, 

ve. LANGENBURG 7 REACE, 

D.L. R. 260; 3W.W.R 


PART IV. SECT, 1. 





g& 1. + 
qnarter sections are separately assessed, 


gan County Council v.Glassbrook, [1924] 1 
IX. B. 879. Generally, Refd. China Naviga- 
tion Co. ». A.-G. (1932), 48 T. L. R. 376. 


16386. Add. Annotation :—Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 188 L. T. 500. 


a seizure for taxes of goods bolongiug 
to a person other than tho person taxed 
or owner of the land in possession 
thereof can be made only for the taxes 
owing with respect to the particular 
quarter section ov which the goods are 
found.—SPRINGRANK MUNICIPALITY v. 
Warner, (1028) 1 D.L. RR, 925; Yh 


697; 21 Alta..L. R. 3 
CAN. 

g ii. -}-—~-Under Municipal 
District Act, R. S. A., 1922 (c. 110), 
the right to seize chattels lying on the 
land taxed, but not belonging to the 
person taxed, is limited to the case in 
which the person assessed fs in actual 
occupation of the land.-—-Scorr - 
MUNICIPAL DISTRICT OF Woopro 
Sag ), Wee tat b. L. R. 783; (10361 

; affo., (1925) 2 W 
t Wee —OAN 


3 W. 


Piece: 


made 








Ss was the 
value of the 


ao eesl at 4 


aaa On second disircss—First 
didvess obstructed.j-~When the levying 


‘Where several 
of a distress is obstructed by the party 
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Vol. XVIII.—Distress. Cases 1668—1780. 


Part Vi—Distress under Summary Jurisdiction Acts. 


1668. Add. Annotation :—Refd. R. v. Judge, Ha p. Isle of Ely Justices (1931), 100 L. J. K. B. 850. 


Part VII.—Distress Damage Feasant. 


1782a. 


(1709), 11 Mod. Rep. 219; Fortes. Rep. 255 ; 
Holt, K. B. 28; 88 BE. R. 1000. 


ods are being distrained & 
iner is thereby prevented 
from realising the frutts of the distress, 
he is entitled to At 8 again; & on the 
second distreas he not. confined to 
selzing the goods previously distrained. 
—GISLASON v. KURAL MUNICIPALITY 
OF Foam Lake & Warp, [1929] 2 
D. L. R. 386; 1 W. W. R. 233: 23 
Ss. la. BR. 359.—CAN. 

il, Goods subject of security 
since Bank Act, s. 88.J—-Held: the 
bank was in actnal & exclusive posses- 
sion of the premises & business at the 
time when the city corpn. seized the 
goods for taxes upon the realty & for 
business tax; the seizure was thcrefore 
invalid.— BRANTYORD CITY v. IM- 
PERIAL Bank, (1930] 4 D. L. R. 658 ; 
G5 O. L. R. 625; 12 C0. B. R. 39; ang. 
11930) 2D. L. R. 669; 640. L. R. 
671; 11 C0. B. R. 319.—CAN. 

sm. Fight of sheriff to sell land— 
Insufficient disiress.)\—-Don d. BEEL 
v. REAUMORE (1834), 3 O. S. 243.—-CAN. 

smn. —---~— -——-.]--FOLEY v. MOODIE 
(1858), 16 U. C. R. 254.—CAN. 

8p. —— -}—FRAZER v. MATTICE 
(1860), 19 U. OC. R. 150.—CAN. 

st. Sule of moriyaged land—Purchase 
by mortgagee—-Right of morigagee—To 
surplus.}—Ite GRANT (1891), 7 Man. 
L. R. 468.—CAN. 

SV, ———- —~— —— To whole security. 
-—-FARROW v. MASSEY-HARRIS Co., 
Lrp., {1927} 3 D. L. R. 997; (1927! 
aN W. R. 539; 21 Sask. L. R. 610.— 


whose 
the di 





T eeeanliiitnennmene deemed 


sw. ~--- Validity—Failure to give 
notice to ‘ persons  intercsted.""|— 
STANDARD TRUSTS Co. tt. HIRAM 
MUNICIPALITY, [1927] 1 D. L. R. 1063; 
{1927} S. C. R. 50.—CAN. 

8x. Notice to mortgagee of 
applicalion for title sent to wron 
address.J}—-Howt v. Kipp, [1927] 3 
D. L. R. 1048; [1927] 2 W. W. R. 


PART IV. SECT. 3. 


sg. Suspension of poinding-- Grounds 
for.\}---Coinplainer, who resided in 
Scotland, was assessed to Income Tax, 
sched. i., for the year 1928-29, by 
a& body of General Comrs. in England 
in respect of director’s fees received 
from an English co. He duly appealed 
against this assessment «& it was 
uverred by the resp. that a notice was 
sent to complainer summoning hin to 
a meeting of the Coinrs. for the hearing 
of his appeal. Complainer denied 
that such » notice was sent to, or re- 
ceived by him. Hv did not attend tho 
appeal mecting & the assesament was 
confirmed  b the Comrs, Subse- 
uently, the Comrs. issued a certificate 
that complainer had been duly assessed 
& charged with the tax, which was 
unpaid, &, upon application by_ the 
collector of taxes for the Galashiels 
district of Selkirk, the sheriff-sub- 
atitute for the county issued a warrant 
for erie & Goods belonging to 
complainer having been polnded by 
the sherlff officer, complainer presented 








—-—-.|—HARRINGTON v. BusH 1732b. 


-— ——.]—OSWAY v. 
(1711), 10 Mod. Rep. 37; 88 EB. R. 615. 


1780. Add. Annotation :—Refd. Back v. Daniels 


Bristow 


(1924), 69 Sol. Jo. 160. 


a note of suspension in the Bill Chamber 
in terms of sect. 21 of Mxchequer Court, 
(Scotland) Act, 1856. ‘Che note having 
been duly passed, it was thereafter 
enrolled as an exchequer cause. In the 
note complainer craved the ct. to 
suspend the notice of poiuding on tho 
following grounds: (a) that complainer 
had duly appealed against the agsess- 
mont woder which the tax was charged, 
& that since, as he alleged, no notice 
of the hearing of the appeal had been 
sent to or received by him, the appeal 
had not been determined according to 
law, & the tax charged was not recover- 
able; (6) that the sched. of poinding 
served by the sheriff officer upon com- 
plainer was defective in that it stated 
that the zroods poinded would be sold 
in default of payment of the tax within 
four days instead of five days, as 
prescribed by Income Tax Act, 1918 
(c. 40), a. 166 (3) :-—Ifeld : the note of 
suspension fell to be refused on the 
ground that tho decision of the General 
Comrs. confirming the assessment upon 
complainer could only be set aside by 
an order of an English ct. & the poind- 
ing was not invalid by reason of 
the inaccurate statement in the sched. 
of poinding.— RUTHERFORD v. LORD 
pe (1931), 16 Tax Cas. 145.-~- 


PART VI. SECT. 3, SUB-SECT. 1. 


ti. —-—— Masters & Servants Act, 
1920.]— Under Masters & Servants Act, 
R. S. S., 1920 (c. 205), as it stood 
prior to its amendment by 1930, a 
justice of the peace had no power in 
making an order against a master to 
impose imprisonment in default of 
distress. Qu.: whether since said 
amendment, which eliminates from the 
Act the power to enforce payment 
against a master by distraining on his 
goods, the provisions of sect. 739 of 
tho Criminal Code now apply.— 
BURBANK tv. ZIMMERMAN, [1930] 2 
W. W. R. 744; 3 D. L. R. 816; 54 
Can. Cc. Cc; 238.—-CAN. 

sa. Imposition of hard labour— 
Validity—Criminal Code, 8. 739 (2).}— 
R. v. Riney (N. S.) (1905), 14 Can. 
Crim. Cas. 346.—CAN. 


PART VII. SECT. 5. 


1782 1. Fatlure to maintain fencea— 
Cattle straying on to land.}—BOLTON v. 
Mae Lona (1894), 3 Terr. L. R. 269. 

sb. Cattle wandering on public road— 
Right of adjoining occupier to impound.) 
—Where cattle are wandering on a 
public road in the circumstances 
specie’ in Pounds Act, 1915, s. 17, 
they may lawfully be impounded under 
that section by the occupier of land 
adjoining the road, notwithstanding 
that the council of the municipality in 
which the road ts situated has con- 
sented to their being on the road, & 
has thereby waived the right to im- 
pound them given by Local Govern- 
ment Act, 1915, ss. 487, 498.— 
MOLONEY v. WILSON, a4} V. 4. R. 
265; Argus L. R. 223.—AUS. 
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PART VII. SECT. 8, SUB-SECT. 1.—-A. 


Stray Animals Act.}—-On an appeal 
from a summary conviction under the 
above Act for illegal anpoune ig — 
Held: the conviction should be quashed 
as the record did not show that the 
notice eeauited by 8s. 34 was given to 
the poundkeeper.—STAHN v. PRUTERT 
(1922), 70 D. L. R. 285; [1922] 2 
WwW. W. R, 835.—CAN. 


e (p. 445) ii. To detain animals 
as security for expenses.jJ—When 
animals wrongfully taken under colour 
of damage feasant are impounded in a 
municipal pound & the pound-kecper 
receives them in ignorance of the 
wrongfulness of the taking & without 
participating in the wrong, he has a 
right to detain them as security for 
his expenses in feeding them & for his 
fees under the bye-law.—McCaw v. 
RyczoKkosKi, (1931) 1 W. W. R. 86; 
ane L. R. 849; 39 Man. L. R. 339.— 








PART VIL SECT. 8, SUB-SECT. 1.—B. 


1818 1. Dfust be a fit & proper pound.) 
—~—Under Stray Animals Act, 1920, 
animals impounded must be placed in 
the pound provided by the municipal 
council under s. 9; & where a pound- 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pooue provided by the municipality 
& the fence being broken down, the 
horses escaped or were driven off :-— 

ela@: the municipality was liable 
under s. 9, as it must be takon to have 
assumed the risk of placing & keeping 
the horses in a place other than an 
authorised pound.—SINWICK v. ELFROB, 
(1924] 2 W. W. R. 755.-—CAN. 


PART VII, SECT. 8, SUB-SECT. 1.—E, 

k i. -}+~Where under Stray 
Animals Act, 1915, 8. 27 (1), the posting 
of notices of sale of impounded animals 
were not complied with :—-Held: the 
sale amounted to a conversion & the 
pound-keeper, & the municipality 
employing him, were liable in Sagara ee 
as (1) the posting of two notices within 
the municipality & one outside it was 
not a compliance with the Act; 
(2) Mia magnet are onde we 

ound-keeper is y of negligence in 
failing to mention the brands in the 
notices.—LeracH v. MANTARIO RURAL 
MUNICIPALITY No. 262 & Mork, (1921) 
1 W. W. R. 132; 56D. L. R. 735; 14 
Sask. L. R. 25.—CAN. 

k ii. ---Where there is 
nothing indicating the presence of a 
brand on an impounded animal the 
poundkeeper is not obliged to feel all 
over its body in search of a possible 
brand, in order properly to describo 
the rsa in the prescribed advertise- 
ment. 

The sale of an impounded horse by 
& poundkeeper :—Held: defective be- 
cause notices of the impounding & of 
the sale had not been properly posted, 
& both the 5 pote Recker & the 
municipality which employed him were 














Case 1870. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part VIIIl.——Distress for other Purposes. 


1870. Add. Citations :—sub nom. R. v. ForpuaM, L. fh. 8 Q. B. 501; 42 ie J. M. C. 158; 22 W. R. 85. 


liable in conversion for the value of the 
horse at the time of sale.—BROWN vw. 
RURAL MUNICIPALITY OF ST. FRANCOIB8 
XAVIER & BRELAND (Man.), [1925] 1 
WwW. WwW. R, 42.—CAN. 

1 i. ———.}—Where the 
osted & published notices of the 
mpounding of an animal under Stray 

Animals Act, H. 8. S., 1920, c. 124, 
the owner of the animal was unknown, 
Gid not describe the brand correctly & 
the description of the animal was 
insufficient to satisfy the requirements 
of sect. 26 (1) of the Act, if was held 
that the sale was invalid, & that the 
municipality & the poundkeeper were 
liable for the value of the animal, 
which was placed at the amount for 
which it was sold at said sale.— 
MILLER AND Murcn v. LOREBURN AND 
KELLY RCRAL MUNICIPALITY, [1928] 
4D. LL. R. 251; [1928] 2 W. W. 2h. 66; 22 
Sask. L. It. 486.—CAN. 

sd. Payment of residue to ouner— 
Domestic Animals Act, 1921 (ce. 50}— 
Municipal District Act, 1911 (ce. 3).}— 
The effect of the amendment made by 
ss. 27, 28 of the former Act extonds the 
period of twelve months provided by 
8. 213 of the latter Act, for epplice ton 
for payment to the owner of the residue 
of the proceeds of sale of an impounded 
animal, to twenty-four months from 
the date of sale.—-GOLLAN v. STERLING, 
[1924] 3 W. W. R. 209.—CAN. 


PART VII. SECT. 8, SUB-SECT. 2.—A. 

1838 ii, —— Payment by un- 
cerlified cheque.|-——The delivery of an 
uncertified cheque to the poundkeeper 
{s not a “‘ deposit of the amount claimed 


eevee 








for ae ” within Stray Animals 
Act, R. e S., 1920, Cc 124, 8. 34 (1), 
even though the reales ag er treats 
the cheque as cash. What the Act 
contemplates is the payment of money. 
The deposit of the money is a condition 
precedent to the right of the owner of 
he pupoundes animal, which is released 
under the sect., to institute proceedings 
against the person impounding it.— 
WILEY v. BOOKER, [1928] 2 W. W. R. 
329.—CAN. 


PART VII. SECT. 9, 


af. Conviction — Under Stray Ani- 
mala Act, 1920 (ce. 124).}—Where the 
evidence shoaved that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under a 
provincial Act, in that he had merely 
made an attempt :—Held: (1) the 
offence, not being an indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code, 8s. 949; (2) s. 49 (d) of the above 
Act did not apply to the portion of the 
province within which the offence was 
charged to have been committed.— 
Rt. v. GURSKI (1922), 69 D. L. R. 191; 
38 Can. Crim. Cas. 139; [1922] 3 
WwW. W. KR. 540.— CAN. 


PART VII. SECT. 12. 


i. Measure of dumages.] 
— Damages were fixed on the basis of 
prices obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as large as are 
usually obtained at private sales, still 
the prices obtuined at auction sales very 








often have a great deal to do with 
fixing the price of an animal in 
he community.—SINWICK v. ELFROS, 
{1924} 2 WwW. ° R. 755.—CAN. 


g il. Allowance for pound- 
keeper's fees d& expenses.}—In an action 
for damages for the conversion of 
animals ilegally sold at a pound-sale, 
defts. have no right to an allowance 
for the pound-keeper’s fees or exponscs. 
—LEACH v. MANTARIO RURAL MUNICI- 
PALITY No. 262 & Moir, [1921] 1 
W. W. R. 182; 56 D. L. R. 735; 14 
Sask. L. R. 25.—CAN. 











° J—Piltf. im- 
pounded with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. Tho 
poundkeeper, without obtaining pay- 
meut of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter’s cheque, 
payment of which was stopped. On 
appeal by the owner the council) of tho 
municipality decided that the fence 
was not a lawful fence & that pitf. was 
not entitled to damages. Pitf. sued 
the poundkeeper & the municipality 
for the damages :—Held: pltf. was 
entitled as against both dcfts. to the 
dainages claimed.— JOHNSON v. MUNTI- 
CIPAL DISTRICT OF BEAVER Dam, [1925] 
4D. L. R. 2093; [1925] 3 W. W. RH. 
569.—CAN. 


PART VIII. SECT. 5. 
sg. Effect of Distress Act, I. S. S., 
1930, s. 8.}--BATLEY v. MILLER & 
eres (1932] 3 W. W. RR. 260.— 


e 





i.-—-—- 
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EASEMENTS AND PROFITS A PRENDRE. 


Part |.—Nature and Characteristics of Easements. 


4. Add. Annotation :-—As to (1) Refd. Sack v. Metropolitan Asylums Board (1924), 1381 
Jones, {1925] Ch. 235. L. T. 136. 

25. Tor ‘* Distinguished from running powers over 60. For words at commencement of para. (2) 
rallway.]’’ read ‘*‘ ——. “There is no distinction ” read ‘ There is a 

27. Add. Annotations :—Refd. Simpson v. Weber distinction.” 

(1925), 133 L. T. 46; Aldridge v. Wright, Add. Annotation :—As to (2) Refd. Aldridge v. 
[1929] 2 K. B. 117; Vanderpant v. Mayfair Wright, [1929] 1 K. B. 381. 
Hote] Co., [1930] 1 Ch. 138; Keewatin Power 68. Add. Annotation :—As to (1) Refd. Aldridge v. 
Co., Ltd. v. Lake of the Woods Milling Co., Wright, [1929] 2 K. B. 117. 
[1930] A. C. 640. 69. Add. Annotation :—Refd. Aldridge v. Wright, 

35. Add. Annotation :—As to (1) Refd. Callard [1929] 2 K. B. 117. 

v. Beeney, [1930] 1 K. B. 353. 73. Add. Annotation :—Refd. West Midlands 

48. Add. Annotations :—Refd. Back v Daniels Joint Electricity Authority v. Pitt, Minister 
(1924), 69 Sol. Jo. 160; Hackney B. C. v. of Transport v. Pitt, [1982] 2 K. B. 1]. 

Part 11].—Creation of Easements. 

89. Add. Annotation :—Refd. Lord Strathcona 156. Add. Annotation :-—Apld. Borman v. Griffith, 
S.S. Co. v. Dominion Coal Co. [1926] A. C. 108. [1930} 1 Ch. 498. 

97. Add. Annolations :—Expld. & Distd. S. E. 166. Add. Annotation :—As to (1) Expld. Aldridge 
Ry. v. Cooper, [1924] 1 Ch. 211. Consd. v. Wright, [1929] 2 K. B. 17. = 
York Corpn. v. Leetham, [1924] 1 Ch. 557. . P ; 
Refd. Birkdale District Electric Supply Co. v. | 178- Add. Annotation :—Refd. Aldridge v. Wright 
Southport Corpn., [1926] A. C. 355. | (1929), 98 L. J. K. B. 582. 

98. Add. Annotations :—Consd. S. E. Ry. v. | 178. Add. Annotation :—As to (2) Refd. Aldridge 
cope: a 1 Ch, 211. Refd. Birkdale v. Wright, [1920] 2 K. B. 117. 

istrict Electric Supply Co. v. Southport 7 
Corpn., [1926] A. C. 355. e eb a cegeriags eae 
; onveyancing Act, 1881 (c. 41), s. 6, 

121. Add. Annotation :--Consd. Keewatin Power now replaced by Law of Property Act, 1925 
Co., Ltd. v. Lake of the Woods Milling Co., (c. 20), s. 62. 

[1930] A. C. 640. 181a Right of way struck out of draft 

124. Annotations :—¥or ‘ Mentd. Poulton v. Moore ; 
(1913), 83 L. J. K. B. 875,” read “Consd. Eee ence v. BaRNneES, No. 196a, 
Poulton v. Moore (1913), 83 L. J. K. B. 875.” 192 ae PRerry Refd. Clark B 

139. Add. Annotation :—As to (1) Distd. Aldridge : - Annotation :—Reld. Clark v. Barnes, 
v. Wright, [1929] 2 K. B. 117. : [1929] 2 Ch. 368. 

145. Add. Annotation :—Consd. Callard v. Beeney, 183. Add. Annotations :—-Consd. Gregg v. Richards 


147a. According to intention of parties — Common 


(1926), 95 L. J. Ch. 209. Refd. Aldridge v 
Wright, [1929] 2 K. B. 117. 


apurbach 185. Add. Se :—Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


[1930] 1 K. B. 353. 


approach—Not effective until 
Cleared.|— SWAN v. SINCLAIR, No. 515, post. 


PART I. SECT. 2, SUB-SECT., 2. 

20 v. -J—GaAPpks v. Fisn, (1927] 
V.L. R. 88; 48 A. L. T. 161; [(1927] 
Argus L. fi. 11 1.—AUS. 


PART IL 
76 i. Distinguished frum profits a 
prendre.J—BRATT v. TOWNSHIP OY 
MALDEN, [1927] 1 D. L. It. 1116; 60 
Y. L. R. 102.—CGAN. 





80 i. Distingrutshed from licence.|— 
ee vw. Macowny, [1927] I. R. 372.— 


PART HUI. SECT. 1, SUB-SECT. 1. 

sa. Public right. neuen the public 
cannot acquire ownership of a land 
it can acquire over ft an pecmant 
by grant.—Usasan Eaasim SAIT 0. 
SECRETARY OF STATE FOR LNDIA (1923), 
I. lL. R. 47 Mad. 116.—IND. 


PART III. SECT. 1, SUB-SECT. 2.—A. 


98 i. Must not be ulira vires.J—A 
corpn. having agreed to grant an ease- 
ment to lay pipes over certain land ;-— 
Held: the granting of such easement 
boing quite consistent with the pur- 
poses for which the corpn. was autho- 
rised to bold land, it was competent 
for the corpn. to make such grant. — 
BANKS PENINSULA HLECTRIC POWER 
BoarRp ». ee BorovuGenH Counci., 
[1923] N. Z L. RR. 88 Zz. 


98 ii. —— Quebec Public Utility 
Commiaaion.}—Held: the above com- 
mission had no power to. create 
a servitude, or any other right, in 
property of a ‘* public apes COR 
MONTREAL TRAMWAYA CO. ON- 
TREAL*NORD VILLE, (1924) A. C. 994.--—- 
CAN. 

] 


e 


PART III. SECT. 1, SUB-SECT. 4. 


107 i. Easement cannot be reserved or 
excepted. |—An easement cannot strictly 
be made the subject cither of exception 
or reservation in a decd of conveyance 

of lund.-—OtTrawa ELEoTric Ry. Co. 
4. ha ae ae IST EICL COMMISSION, 
yas 1D. LL. RR. 437; 660. L. R. 


PART III. SECT. 1, SUB-SECT. 5. 

sb. Devise of adjoining plots to two 
devisees—Condit on for maintenance of 
right of way.J- VANSIOKLE v. KELLY 
(1877), 42 U . ©. R. 274.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 6.—A. 
n. For ‘n ” substitute ** 147a i.” 
o. For ‘o "' substitute “ 147a ii.” 
p. For ‘“p” substituto “ 147a iii.’’ 


186a. 


-.}—-In the conveyance to pltf. of 
a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
part of a wider roadway running along the 
back of the adjoining houses to the back 
premises of pltf.’s house. 
conveyance & right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was ‘' to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.’’ Plitf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance :—Held: that the right claimed 
passed to plti. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ‘‘ con- 
trary intention’? expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right.—GREGG v. RICHARDS, 
[1926] Ch, 521; 
7153; 70 Sol. Jo. 448, C. A. 


189. Add. Annotation :-—As to (1) Refd. Barlett v. 


Tottenham, [1982] 1 Ch. 114. 


190. Add. Annotation :—As to (1) Refd. Grezg v. 


Richards (1926), 95 L. J. Ch. 209. 


195. Add. Annotation :—As to oe ei Aldridge , 


v. Wright, [1929] 2 K. B. 


196a. ——— Right reputed to be is with land.] 


—Pltf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of C. in the county of Sussex, 
numbcred on the Ordnance Survey Map 634, 
a portion of 635 & 636; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pitf., leading from the plot 634 
& part of 635 to the high road running from 
C.toacommon. Deft. became in Oct. 1926, 
the owner of other plots, numbered 652, 653, 
654 & 618 in the same parish. Pitf. had 
previously purchased the strip coloured 
brown in 1925, the parcels being as follows: 

‘‘ Al that strip of land leading from W. 
Fields ’—which were the plots 652 & 653— 
“to the high road running from the village 
of C. to... C. common in the parish of 
P....’'; the habendum being to pitf. in fee 
simple ‘‘ to the use that the vendor his heirs 
& successors in title owner or owners . 

of the hereditaments coloured red ”__which 
were the plots 634, 653 & 652—‘‘. . . shall 
have full right & liberty ...to pass & 
repass . . . over & along the piece of land 
coloured brown on the said au jac SPIEL 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to above, 
634, part of 635, 652 & 653; deft. also bought 
the plots numbers 618 & 654. The plots 
purchased by pltf., being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. 

that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
PItf. subsequently contracted to sell plots 


| 


At the time of the | 


95 L. J. Ob. 209; 1385 L. T. | 


| 
| 
| 
| 
! 
| 


ENGLISH AND Evpree Digest SuprpLeMeEnt. 


653 & 652 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by deft.’s solrs., 
a right of way was inserted in favour of the 
dated (deft.) over pltf.’s land to the 

rown. strip. This was struck out by the 
solrs. for the vendor (pltf.); & no grant was 
shown in the conveyance ultimately executed 
by the parties in Oct. 1926, of any right of 
way. Pitf. found later that ‘deft. was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pitf.’s 
property to the high road; & he claimed a 
right of way. Pltf. sought a declaration that 
deft. was not entitled to any such right of 
way as he claimed, & further that the con- 
veyance to deft. of ‘plots 652 & 653 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1925 (c. 20), 
s. 602 :—Held: though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 & 652, & to that 
extent deft. was entitled to succeed, yet 
pitf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft. intended that any such right 
should pass on the conveyance otf plota 653 
& 652. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), 5. 62.—OLARK v. 
va aa [1928] 2 2 Ch. 368; 99 L. J. Ch. 20; 


Annotation cet Borman v. Griffith, [1930] 1 Ch. 493. 
196b. What amounts to ‘‘ assurance of property 


or of an interest therein ’’—Agreement for 
lease exceeding three years.|—By an agree- 
ment in writing dated Oct. 10, 1923, J. 
agreed to demise to pltf. The Gardens, 
‘‘with the paddock, orchard, & adjoining 
gardens,”” for seven years from Sept. 29, 
1923. These premises were situate in a 
large park called Wood Green Park, & were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pitf. In 1926, J. executed a 
lease to deft. of The Hall, & the remainder 
of the park, for fourteen years from Mar. 25, 
1926. The Hall had previously been let to 
H., who had surrendered his lease. A 
carriage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Hall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens: but after that date pltf. constantly 
used the drive. Deft. obstructed pltf. in his 
use of the drive. In an action by pltf., 

claiming to be entitled to a right of way over 
the drive :—Held: (1) an agreement for a 
lease exceeding a term of three years is not 
an ‘‘ assurance of property or of an interest 
therein,’”’ within Law of Property Act, 1925 
(c. 20), s. 205 (1) (ii), & therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act; (2) the tenant was in 
the same position as if the ct. had granted 


ee Ill. SECT. 2, tained 1.—A. fii, ——.}—Epinpureu Lire ate a vw. LLOYD 
—.J—NANTAIS v. Soar riba Fe) t. BARNHART (1886), 17 76. °B. ater 27 g. R. N. 8. W. 379; 44 
dae} ean L. R. 268; 59 0. L. RR. 63.—-CA WwW. W. N. ‘ontaus” 


204a. 


PART III. SECT. 2, SUB-SECT. 1.—B. 
223 i. Whether reservation will be 
implied—Easement of necessity-——Sup- 


PART I, SECT. 2, SUB-SECT. 1.—-C¢. 
{, T ememntnietntndeeeneeeettnl 

aitodie road, 

to be entitled to a right of way over & 
rivate road existent at the time of 
© lease & maintained by the lessor, 

owner of adjoining 

approaches from the highway to his 

own house, & tte 


A tenants 
3 petiorrh 

this road, but the lessee claimed that 
be & prior occupiers of the leased house 


specific 


é Laban of the agreement, i.c., 
in regar 


d to rights of way, aa if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way; &, in the 
circumstances, a demise to pltf. of a right to 
use the drive upon terms must be implied.— 
BORMAN v. GRIFFITH, [1930] 1 Ch. 493; 99 
L. J. Ch. 295; 142 L. T. 645. 
Intention of parties—No evidence of 
intention to determine status quo.]— Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft. respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pitf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into plté.’s wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses :— 
eld: both the growth of the creeper on 
pitf.’s wall & the fastening of the gate to 
pitf.’3 wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft. in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, & as to this part of the case 
the award as to damages must stand.— 
SIMPSON v. WEBER (1925), 133 L. T. 46; 41 
T. L. R. 302, D.C. 





210a. ——- ——— Matter of convenience & not 


necessity.|~-Where real property is severed 
by the grant of a part of it, there can be no 
implied reservation, in favour of the property 
retained, of an casement of convenience ; but 
only of an easement of necessity. 

wo adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 


Sub sale by grantor.}— 
ATIONAL TRUST Co. v. WESTERN the 
Trost Oo. (1912), 21 W. L. R. 571; yan R 
2W. W. R. 667: 4D. L. R. 455.— 33 B.C. R. 





g if. mares pastas 


lane. }—A 

——- Land bounded by 
Pitf., a lessee, claimed 
bounded 


lands, as one of the 


to be used 
in prior yeare without 
The leased property as 
in the lease did not embrace 


28 8, 


(r938 
" 8. W. W. 


ed 


R. N.S 
N. 04,——AUS. 
¢ ii, ———-——. 
in England prior to 


3 


215. 


216. 


Vol. XIX.—Easements. Cases 196b—229. 


assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pitf. claimed in 
the county ct. an injunction restraining deft. 
from crossing on a a across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft. claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 380, & 
from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But he did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether therc was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft. had no unrestricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-easement enuring 
to deft. for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect :—Held: there was no 
evidence that on the grant in 1901 to the 
plt£.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft. across the garden of pitf. for the removal 
of dust & refuse & the delivery of coal.— 
ALDRIDGE v. WRIGHT, [1929] 2 K. B. 117; 98 
L. J. K. B. 582; 141 L. T. 352, C. A. 

Add. Annotation :—As to (1) Consd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


Add. Annotation :—As to (1) Reid. Aldridge 
v. Wright, {1929] 1 K. B. 381. 


223. Add. Annotations -—Refd. Sack v. Jones, [1925] 


226. 
229. 


had the use of it, &, as one of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
it :-—-Held : the lessee was not entitled to 
ht-of-way.—BREADY v. MCLEN- 
oO. 2), (19241 3 W. W. R. 9243 
460.—CGAN. 





Land bounded by 
conveyance or lease of lan 
described as abutting on, or bounded 
by, @ lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or is 
by, & Jane or right of way, 
equivalent to a grant to the conve 
or lessee of access to & fro over 
Jane or right of way 
of the same is vest 


if the ownership 
in the conveyor 
essor.—-COWLIBHAW Y. PONSFORD 

) W. 331; 


-}-The decisions 
1881 were not 


Ch. 235; Aldridge v. Wright, [1929] 2 K. B. 
117 A A ca v. Mayfair Hotel Co., [1930] 
1 Ch. 188. 


Add. Annotation :—As to (4) Consd. Aldridge 
v. Wright, 1929] 1K. B. 381. 


Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 235. Refd. Simpson v. Weber 
1925), 188 L. T. 46; Aldridge v. Wright, 
11029} 2K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 188. 


uniform on the question whether a 
right of way was a continuous ease- 
ment or not; but the Indian Hase- 
ments Act adopted the view that it 
was not. Hence on a partition of 
two tenements, @ ht of way even 
over a well-formed mctalled road 
does not pasa to the tee as & con- 
tinuous easement. It is this view, as 
enacted in the Act, that must govern 
wherever the Act in force, in pre- 
ference to the now well-established 
view in England. The way may, 
is however, pass to the grantee if it is an 

easement of necessity; but an ease- 
t ment of way cannot be termed “ neces- 

** though the way was used as 4& 
way before the partition or even 
though it may be the most convenient 
or reasonable means of access, if 
fact there ia another way.~-NARAYONA 
GAJAPATIRAIU —¥.. TNAYAMMAJI 
(1929), I. L. R. 58 Mad. 


45 


449.--IND. 


Cases 288a—291. 


238a. ——-- Way.]—BoORMAN v. GRIFFITH, No. 196b, 


ante. 


250. ae Annotations :—As to (1) Consd. arb 


252a. 


253. 


PART III. SECT. 2, SUB-SECT, 1.—D. 
k i. ——— Right of way reserved to 
grantees only. }— 


ottenham, [1932] 1 Ch. 114. As to 
(3) Reta, A oeee v. Wright (1929), 98 


——.}—Pltf. was the owner of a 
cottage & farm land (the pink land) under 
two conveyances made to his predecessors 
in title in 1919, & deft. was the owner of 
adjoining land (the blue land) conveyed 
to her in 1929 by the same common owners. 
More than forty years ago the common owners 
constructed a collecting tank for water, 
mainly on the a land, which fed a tank 
(Tank Z) on the edge of the blue land. Tank 
Z was used as a@ pes trough for cattle 
& horses, & it had no outlet, but was tipped 
towards the south so that it overflowed 
on to the pink land through a wall between 
the pink & the blue land. The overflow was 
then conducted by a stone drain to an open 
watercourse along which the water flowed 
to the southern boundary of the pink land. 
The watercourse then turned & flowed along 
inside the southern boundary, being joined 
at the bend by a natural stream. At least 
from the bend the watercourse was a natural 
stream, & at two points along it were dipping 
points, one used for watering pltf.’s cattle 
& the other used by cottagers & other persons, 
including the occupants of the cottage on the 
pink land & of two other cottages near by 

which also belonged to pltt. In Feb. 1920, 
deft. substituted for Tank Z a covered brick 
tank connected by an underground pipe laid 
along the southern boundary of the blue land 
to a ram which pumped water to deft.’s 
house. There was also an overflow outlet 
to the new tank by which the overflow still] 
passed through the boundary wall on to the 
pink land, but the flow was substantially 
diminished. In laying the pipe along the 








southern boundary of the blue land in a' 
trench, springs were tapped & damage was 


said to have resulted from the escape of this 
water on to the surface of the pink land :— 
Held: (1) as Tank Z had been constructed 
simply for supplying water to cattle & horses 
grazing on the blue land & not for the benefit 
of the pink land, there could be no expectation 
that the overflow from it would be other than 
temporary, & the right to the continuance 
of the overflow did not pass under the general 
words implied in the conveyances of the pink 
land in 1919 by Conveyancing Act, 1881 
(c. 41), 5s. 6, now Law of Property Act, 1925 
(c. 20), 8. 62; ; (2) pitf. had no prescriptive 
right to have the water naturally flowing 
in the stream along the southern boundary 
of the pink land augmented by the overflow 
from Tank Z along an artificial watercourse 
which had been constructed for a temporary 
purpose only.—-BARTLETT v. TOTTENHAM, 
ae : Ch. 114; 101 L. J. Ch. 160; 145 
686. 


Add. Annotations :—As to (1) Apld. Aldridge 
v. Wright, [1929] 2 K.B.117. Refd. Simpson 
v. Weber (1925), 1383 L. T. 46. ae to (2) Consd. 
Aldridge v. Wright, [1929] 2 B. 1173 


some 
AUGHAN wv. CASCI 


ENGLISH AND EMPIRE Digest SuPPLEMENT. 


Borman v. Griffith, [1930] 1 Ch. 498; Bart- 


lett v. Tottenham, [1932] 1 Ch. 114. 


261. Add. Annotations :—As to (1) Refd. Bartlett 


v. Tottenham, [1932] 1 Ch. 114. As to (6) 


Refd. Aldridge v. Wright, [1929] 2 K. B. 117. 


264. Add. Annotation :—Refd. O’Cedar v. Slough 


267. 


Trading Co., [1927] 2 K. B. 128. 


Add. Annotation :—Refd. Vanderpant v. May- . 
fair Hotel Co., Ltd., [1930] 1 Ch. 138. 


267a, —— Intention to use property for working 
LAKE 


271. 


mill.]|—KEEWATIN PowEr Co., rp. v. 
oo Woops MILLING Co., Ltp., No. 273a, 
ante. 

Add. PE ae :—Refd. Aldridge v. Wright, 
[1929] 2 K. 117. 


278a. ——— nar ; take water from artificial 


274. 
278. 
282. 


291. 


(1884), 5 O. R. 618.—CAN., 
284 {. Conveyances not simultaneous 


channel—Limited to capacity of channel at 
time of grant.}—In 1894 the Crown, by an 
Ontario patent, granted to applts. the banks 
& bed of a natural outflow from a very large 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown. 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
& 1891 the Crown had similarly granted to 
resps.’ predecessors in title land the bound- 
aries of which, in each case, included a mill 
& an artificial channel from a bay of the lake. 
The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown; the grants mentioned the mill 
races, but did not expressly include water’ 
power. Kesps. used water power from the 
channels to work their mills. Water passing 
through the channels & the mill sluices, when 
open. flowed into the river formed by the 
outflow at a point below applts.’ works. 
Applts. brought actions to restrain resps. 
from diverting water from the lake :—Held: 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an casement upon the respcc- 
i resps. to use water from the channel for 
urpose of working a mill, & the grant to 
a ts. was subject to that casement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon; although the water could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill—RKEEWATIN PowrErR Co., Lrp. 
v. LAKE OF THE Woops MILLING Co., LYrp., 
[1930] A. C. 640; 100L. J. P.0.1; 143 L. T. 
333, P. C. 
Add, Annotation ae Aldridge v. Wright, 
[1929] 2 K. B. 117 
Add. rai aaa ae :-—Consd. Aldridge v. Wright, 
[1929] 2 K. B. 
Add. ae aids to (2) Apprvd. Gregg 
v. Richards, [1926] Ch. 521. As to (3) Distd. 
Aldridge v. Wright, [1929] 2 K. B. 117. 
Add. Annotations :—As to (1) Refd. Simpson 
v. Weber (1925), 188 L. T. 46. As to Ata 
nel Bartlett v. Tottenham, [1932] 1 Oh 


way. }——DHILLIPS v. Ross 
cone 3 JD . BR. 605; 68 N.S. R. 


299. In the last line of the first paragraph add the 

word “not.”’ after the word “ ought.”’ 

Add. Annotations :—Consd. Yorkshire East 

Riding County Council v. Selby Bridge Co., 
Refd. Winsford Entertain- 
ments v. Winsford U. D. C. 
L. G.R 254; Layzell ». Thompson (1926), 
Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 


[1925] Ch. 84]. 


48 T, L. R. 583 
[1930] A. O. 549. 


[1929] 2 K. B. 117. 
320. 


[1926] A. GC. 355. 
829. 


846. 


347. 


PART III. SECT. 8, SUB-SECT. 2. 


sm. Zhe public.J—To a suit by a 
private person against the Govt. fur a 
declaration of his ownership of a land 
the acquisition of an easement over it 
by the public is no defence. Though 
the public cannot acquire ownership of 
a@ land, it can acquire over it an ease- 
ment by prescription.—Ussan Kasim 
SAIT vt. SECRETARY OF STATE FOR 


oi. —— In land of lessor.) — 
Although a tenant cannot acquire a 
rescriptive right of easement in land 
elonging to his lessor, he may claiim 
a right of easement based on iz- 
memorial user.—TINKOWRI, ETC. v 
RAM, ETC. (1922), Le L. N. 50 Cale. 


56.— 


PART III. SECT. 8, SUB-SECT. 3. 


6 i. .}--In India a tenant can 
establish his right to irrigate his fleld 
from his landlord’s tank by proof of 
open & continuous user from time 
immemorial.—-TINKOWRI, ETC. v. RAM, 
KTO. (1922), 1. Lis HK. 50 Calc. 356.— 





aw. Not right to use railway.j-— 
MEAGHER 0. CANADIAN PaciFic Ly. 
Co. (1912), 42 N. B. RR. 46.-——CAN. 


sz. Right to trap.J—Rict LAKE FuR 
Co. TD. v. MOALLISTER, [1925] 2 
D. L. R. 606; 560. L. I. 440.—CAN, 


PART III. SECT. 3, SUB-SECT. 4.—A. 


826 x. -}—Pitf. claimed that 
he & his predecessors in title for 
20 years preceding the commencement 
of the action bad enjoyed as of right 
a way for themselves & their servants 
on foot with horses, carriages, 
vehicles, cattle, sheep & other farming 
stock from the pou highway over 
deft.’s land to pitf.'’s land & from pltf.'s 
land to such public highway & that 
deft. had wrongfully obstructed him ip 
the enjoyment of such right of way. 
Deft. pleaded that there had been no 
such user or enjoyment of the way 
claimed by a as eta ie aah a pre- 
soriptive right or cla thereto, & 
alleged (inter alia) that deft.’s pre- 
decessor in title had no knowledge of 
the Cc. A urthor, that pltf. 
dur e said period of 20 years had 
himself claimed the ownership of part 
of the land over which the way was 
claimed to have been omoyer :—Held: 
deft.’s predecessor in title in any event 
had had a reasonable opportunity of 
becoming aware of the enjoyment by 





Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 


Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 

Add. Annotations :—Cenerally, Refd. Layzell 
v. Thompson (1927), 1387 L. T. 106; Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 

Add. Annotations :—Refd. Stoncy v. East- 
bourne R. D. C., [1927] 1 Ch. 367; Hue v. 
Whiteley, [1920] 1 Ch. 440. 

358. Add. Annotation :—As to (2) Refd. Wirral 


Vol. XIX.—Easements. Cases 299—389. 


(1924), 23 





861a. 


aaa Ltd. v. Shaw (1932), 48 T. L. R. 


$59. Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


360. Add. Annolation :—-As to (1) Consd. Green v. 
Matthews & Co. (1930), 46 T. L. R. 206. 


361. Add. Annotation :—As to (5) & (6) Folld. 
Green v. Matthews & Co. (1930), 46 T.. IL. R. 


a ; : 206. 
309. Add. A t t oo e A e 
nnotation :—Refd. Aldridge v. Wright, Teco person’ cannot del Ap: aw. Might 


either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would be in contravention of a 


statutory prohibition such as is contained 


pitf. of a right over his land & for that 
reason the enjoyment of the right of 
way could not be alleged to be secret.— 
ae TAYLOR, {1927} W. A. GL. R. 


326 xi. -_+~—Held : where a person 
has poysessory rights over a piece of 
land, the title to the land being vested 
in Govt., another person may establish 
a right of access to a tomb erected on 
such land & to worship there. Sucha 
right must have becn openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
become a customary law of the place 
in respect of the persons or things in 
which it is concerned.—-DAWSON: v. 
ROUHAE ZAMANI BRGUM (PRINCESR) 
(1928), I. L. R. 6 Ran. 456.— IND. 

sa. User as one of public.}—To con- 
sLitute a legal possession of land. not 
only must there be a_ corporeal 
detention, or that quasi-detention 
which, according to the nature of the 
right, is equivalent thereto, but, also, 
the intention to act as owner of the 
land; no logal possession is acquired 
hy the exercise of a supposed right as 
one of the public. The rear partions of 
pitf..s & deft.’s lands abutted on a 

ublic lane, a strip of land between 
he fence erected on deft.’s land & the 
houndary of the lane being uncnclosed. 
Pitf., for over 20 years, believing this 
strip to be a part of the lane, had becn 
accustomed to drivwo over it to get to 
his stable, doing so in the exercise of 
a supposed right as one of the public, 
& not as an eusement to bis land :— 
Held: he had not acquirod any right 
to use the estrip.—-ADAMS v. FAIR- 
WEATHER (1906), 7 O. W. R. 785; 8 
O. W. R. 886; 13 O. L. It. 490.—-CAN. 

sb. Dominant & servient tenement in 
same occupation—Occupation of servient 
tenement wrongful.}—The time for 
acquisition of an casement by prescrip- 
tion does not run while the dominant 
& servient tenements are in the occu- 
pation of the same person, even though 
the occupation of the servient tenement 
be wrongful & without the Peyity of 
the true owner.—INNES v. FERGUSON 
are 21 A. R. 823; affd. (1895), 
4 Ss. Cc. h. 703.-—-CAN. 


PART III. SECT. 8, SUB-SECT. 4.—B., 
occupy lands very near each other, the 
land of a third party intervening 
Defts. had been tak 
water, flow through an artificia 
channel, into their land, for the purpose 





in Rivers Pollution Prevention’ Act. 
(c. 75).—GREEN v. MattHews & Co. (1930), 
46 T. L. R. 206. 

363. Add. Annotation :—Refd. Bartlett v. Totten- 
ham, [1982] 1 Ch. 114. 


389. Add. Annotation :—As to (3) Refd. Slack vt. 
Leeds Industrial Co-op. 
L. J. Ch. 46. 


1876 


Soc. (1924), 4 


of irrigation, for nearly thirty-two or 
thirty-five years without interruption, 
dba | monsoon through the land of the 
thi pores. by cutting the Bie i 
Save of a plot of land, belonging to 
pitfs., in one place. Pltfs. sued for 
permanent injunction to restrain defts. 
rom cutting the ail:—Held: defts. 
had acquired a prescription right to take 
water by cutting the ail. Brrr 
BEHARI GHATAEK Vv. RAMNATH GHATAK 
(1929), I. L. R. 56 Calc. 161.— IND. 


sc. Continuous user—Right exercised 
from year to year.}—Held : where deft., 
in an action for trespass to land, claimed 
a right of way by prescription over the 
land, it was necessary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 
—PETIPAS v. MYETTIE (1913), 12 
. L. R. 537.—CAN. 


sd. Whether as of right or by 
permission.}—Plitf, & deft. were the 
owners & occupiers of adjoining farms, 
& deft. claimed to have acquired, by 
prescription, a right of way over a 
road or track on pitf.’s property. The 
way over pitf.’s property had been used 
by deft. whenever he wished to visit 
brother or whenever he wished to 

go past his brother’s house into the 
main road. Deft. used the way for 
all the pur pades for which he required 
to use it in connection with his farm. 
This user commenced at a time when 
Itf..8 farm was owned by deft.’s 
rother & continued through subse- 
quent changes of occupancy until & 
since pitf. became the owner & occupler 
of the farm. Itf. alleged & deft. 
denied that permission had been given 
to deft. to use the road, & tha 





t the use 
of the road by deft. was not as a right: 
—Held: deft.’a right of way over the 
road had been established.— AUSTIN v. 
AG oe {1927] Ww. A. L. R. §5.— 


PART III. SECT. 8, SUB-SECT. 5.—A. 


$45 1. Origin of doctrine. |—When en- 
joyment of a right of easement has con- 
tinued uninterrupted for a long scries 
of years, such onjoyment should be 
attributed to a legal origin, & the ot. 
should presuine @& grant or an agree- 
ment.—TINKOWRI, ETC. v. RAM, ETC. 
(1922), I. L. R. 50 Calc, 356.—IND. 


PART III. SECT. 8, SUB-SEOCT. 5.—E. 

se. Proof of commencement of ten- 
ancy —~ User immemorial.] — Where 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not been traced, the tenancy does not 


Cases 435—515. 


435. Add. Annotation :—As to (1) Refd. Stoney v. 
Meee oo C. & Devonshire (19286), 95 


ENGLISH AND Empire Dicrst SupPpleMENT. 
452. Add. Annotation :—Refd. West Midlands 


Joint Electricity Authority « Pitt, Minister 
of Transport v. Pitt (1982), 96 J. P. 159, 


Part V.—Preservation and Repair of Easements. 


482. Add. Annolation :—Refd. Sack v. Jones, 
[1925] Ch. 285. 


483. Add. Annotation :—Refd. Metropolitan Water 


Board v. L. & N. B. Ry. (1924), 131 L. T. 123. 


Part VI.—Extinguishment of Easements. 


487. Add. Annotation ee Refd. Aldridge 
v. Wright, [1920] 2 K. B. 117. 

498. Add. Annotations :—As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. ©. 227. 

494. Add. Annotation :—As to (2) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

502. Add. Annotation :—Refd. Swan v. Sinclair, 
[1925] A. C. 227. 

505. Add. Annotation :-—Refd. Swan v. Sinclair, 
[1925] A. C. 227. 

611. Add. Annotation :—As to (1) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph :— 

—— Acquiescence in obstruction of way.|— 
In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 


rebut the preeniproy of a grant which 
arises upon proof of immemorial] user. 


—TINKOWRI, ETC. v. Ram, ETC. (1922), fiero by deed Pa 


253 1 GAN, 
pe ‘i Againat whom time pli 


I. L. R. 50 Calc. 356.—IND. 
PART III. a “ae SUB-SECT. 6.-— 


EID), poze 


appears that it was enjoyed by virtue 
of some consent or agreement expressly 
writing. BowRrs v. 

L. R. 399; 54 


of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1° 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the right of way. 

The purchaser of Jot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 

subject to the right of way. In 1904 pltt. 

took an assi ent of this lease, & in 1911 
he purchased the fee simple of lots 2 & 8, 

with the benefit & subject to the right of way. 

Deft. was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 


of fact.]/—-While mere non-user is not 
uficient to amount to abandonment 
of a right of way, it is a fact to be taken 
into consideration, as it is from all 
sueh facts that the ct. haa to decide 
whether or not a clear intention to 
abandon can be inferred or is indicated. 


. Reversioner. )-—WiIsEN BeuEe v 


. S. iP. supe Rao v,. LLAKSHMANA 


RAO (1925), I. L. R. 49 Mad. 820.— 
IND. 
t ii, ———.}—CARPET IMPORT Oo., 


Lrp. vo BraTH & Co., LTp., {1927} 
N. Z. L. R. 37.—N.Z. 


PART III. an ei SUB-SECT. 6.— 


413 i. Hvidence that uoer not of right 
— f’aroi licence granted during statutory 
period. }-—— Parvo! licence is of no moment 
unless it is applied for & granted 
within the poe of forty years pre- 
scribed by Limitations Act, R. S. O., 
1914, 8. 35, in which case it will negative 
the enjoyment of the easement as of 
right for corey years. BOWES v. REID, 
bry . R, 399; 540. L. R. 

3.—-CAN. 


PART III. ee 3, SUB-SECT. 6.— 
« (b) ili. 


— ag }—IFrurausox v. INNES 
1808), re C. R. 703.—CAN. 


PART III, one ee SUB-SECT. 6,— 


si. Forty a — Whether conclu- 
sive.] —- Limitations Act, R. S. O., 
1914, s. 35, makes a right which has 
been enjoyed for the full period of 
forty ycars indefeasible, unlesa it 


WR 
NACHT (1902), 35 N. R. 295. —CAN. 
PART III. SECT. 5, SUB-SECT. 2. 


Plea user — Road within well- 
defined limit Slight ete of wa 
trita—-Su -+—Bow v. EID, 


(1924) 2 D. L. R. 309; 64 0. L. R. 
253.—CAN. 


PART IV. SECT. 1. 


ate Whether assignable.j}—In July, 
ae hos by & another granted to §. a 
Hight to lay down a tramway through 
deft.’s land for the purpose of removing 
= ’s timber. In 1919 8S. assigned his 
rights under the agreement to plitf., 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objection. Deft., in 
obstructions ACTOR 
y. On a motion for an 
injunction, deft. contended that the 
contract grantin: the tramline was not 
assignable :—H the grant was not 
& personal one, & pitt. had an equitable 
interest by assignment from S. in the 
easement.—MAOCPONALD v. PEDDLE, 
(1923) N. Z. L. R. 987.—N.Z. 


PART VI. SECT. 2, daphne sate 


507 i. Non-waer alone as 
of ibunilonn ent Aboudonneat ¢ ei 


6 


Where pltf. & his predecessors in eg 
had failed to exercise a right of wa 
had fenced off their land, so as 
shut off the right of way & had ainitted 
any specific mention of the right in 
various conveyances :—Held: an aban- 
donment was ewe a -—~CHRISTO- 
PHER v. COHEN (1924), 1. L. R. 2 Ran. 
534.—IN D. 

608 v. ——.]}—Non-user is not of 
itself evidence of abandonment.— 
NANTAIS v. PAZNER, [1928] 4 D. L. R. 
258; 690. L. R. 318 eer ein 


608 vi. ——- Onus of dt SD. Jue: 
COMBE v. Far ieee ee ary 
397: 62 0. L. I 





4 i. A aan ight, of. of way 
was established in 1907 by 
ee saleable adjoining parcels of 
and respectively to the predecessors 
in titie of pltf. & deft. covering 5 feet 

in width of one parce! & 2 feet in width 
a the other, extending from the 
westerly limit of a street westerly for 
75 feet. rhe ver ie ar piiapee as to the 
westerly 15 feet, which se 
alleged that pitf. a ht ee ve 
been abandoned :—Zi 
did not justify the ue that the 
right of way been abandoned, 
although it was first used by deft. or 
Harmie (1930) po Heer: ba 
0. L. R. 138 CA 


580. 


581. 


598. 


607. 


641. 


in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with. the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration. of his lease, proposed to build a 
garage on lots 2 & 3. ith that object in 
view he Merci down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
lot 2; & subsequently he caused a car to be 
driven through the gates over the strip in 


lot 1 into lot 2. On the expiration of the | 


Vol. XIX.—Easements. Cases 515-687. 


lease deft. blocked up the gates & obstructed 
the way. In an action by pitf. as owner of 
lots 2 & 3 to enforce his right of way against 
the deft.:—Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—SwaAn 
v. SINCLAIR, [1925] A. C. 227; 94 L. J. Ch. 
104; 182 L. T.577; 895. P.88; 41 T. 1. R. 
158; 22 L. G. R. 706, H. L. 


Part VII.—Rights of Way. 


Add. Annotation :—Refd. 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

In the cross-refcrences following this case for 
‘* Church ways.}—See Highways,” substitute 
‘“‘Chureh ways.]—See EccLESIASTICAL Law, 
p. 307, post.” 

Add. Annotation :—-Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 
Add. Annotations :—Distd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1930] 1 Ch. 493. 

Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


West Midlands 658. Add. Annotation :—Generally, Refd. Blundy, 


Clark & Co. v. London’ & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


664. Add. Annotation :—Refd. Callard v. Beency, 


683. 
684. 
687. 


[1930] 1 K. B. 353. 

Add. Annotation :—Refd. Callard v. Beency, 
[1930] 1 K. B. 358. 

Add. Annotation :—Consd. S. E. 
Cooper, [1924] 1 Ch. 211. 

Add. Citations :—{1924] 1 Ch. 211; 
L. T. 273; 88 J. P. 37. 

Add. Annotation :—As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 


Ry. v. 
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PART VI. SECT. 3, SUB-SECT. 1. 


li. —~—.}+~-The unity of the dor- 
mant & servient estates in the same 
person extinguishes the easement 
appurtenant to the dominant estate.— 
TINKOWKI, ETC. v. Ram, RTC. (1922), 
I. lL. R. 50 Cale, 356.-—IND. 


1 ii. ———- Easement of support.}— 
Bag ve. SaiTH (1880), 5 A. R. 341. 


549 i. Unity of possession without 
unely of seisin— Suspension of easement 
— Water.|-—TINKOWRI, ETC. v. Ram, 


=e i. 26.443 Je2-3 Seay 
be revived after it has been ex- 
tinguished, by the union of the domin- 
ant & servient tenements in one 
owner, by their subsequent severance, 
provided the easement is apparent, 
continuous & essential to the enjoy- 
ment of the dominant tenement.— 
TINKOWRI, KTc. v. Ram, ETO. (1922), 
I. L. R. 50 Calc. 356.—IND. 


PART VI. SECT. 4. 


ek. Sale of servient tenement for 
taxes under statuto ower. Under 
Calgary Charter a sale for taxes of the 
.servient tenement does not e ish 
a true easement.— HUTCHINGS v. CAMP- 
BELL, WILSON & HORNkK, LTD., ate 
2D.L. R. 299: 1W. W. R. 10703 20 
Alta. L. R. 275.—CAN. 


PART VII. SECT. 1. 


566 li, ———~ Agreement between co- 
oumers.]--Deft. & B., each of whom 
owned one-half of a lot of lund, entered 
into an reement for a right of way 
to a building in the rear, cach con- 
tributing from his half one foot nine 

chen, so as to make a right of way, 

ree feet six inches In width :-—Held : 
the deed providing for the establish- 
ment of the way must be construed as 
a mutual conveyance from each part 
to the other of an interest in the lan 
necessary to be used in common for 
the alleged right of way, & not as an 


agreement to cetablish a right of way 
by grant or otherwise.—TRavis IN- 
VESTMENT Oo. v. Powrr, [1925] 1 
dD. L. k. 232; 57 N, Ss. R. 43 -—- CAN. 


r. For ‘‘ BADHANATH ” read ‘* RaD- 
HANATH.”’ 


602 i. Bxtent of user of way—GCrant 
subject to existing obstruction. }—W hen 
a right of way is granted over land on 
which there exists an obstruction at 
the dato of the grant, it is a question 
of interpretation of the grant whether 
the easement is subject to the obstruc- 
tion-or free from it.—SPpEAR v. Row- 
LATT, {1924] N. Z. L. R. 801.—N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—B. 


620 vi. -.J—A side door in the 
wall of the back garden of pitf.’s 
remises opened into an avenue loadin, 
o deft.'s house. Pitf. claimed a right 
of way from this door, along the 
avenuc, to the avenue gates. Pitf.’s 
premises were the end house of a ter- 
race of six similar houses, which formed 
the base of a triangle in the apex of 
which stood deft.’s house. The avenue 
from the latter house ran alongside the 
gardcn wall of plft.’s house, & its ga 8 
opened on the same street as the front 
ontrance of the terrace of houses. All 
seven houses had been bnilt by the 
game person, & continued for some 
rome n the ownership of members of 

family. But, by the will of his 
daughter, who died In 1919, a sevorance 
of ownership as between pltf.’s house & 
doft.’s house was created; &, subse- 
quently, pitf. purchased the fee se 
of his house. He gave evidence that 
he had entered the premises in 1917 
under an agreement for a tivelve- 
months’ letting, & continued as tenant 
un he acquired the fev simple 
interest ; & that he had used the door 
in the garden wall fur the purpose of 
b ing in coal & manure, & of bring- 
ing bicycles in & out. Hvidence was 
also given by the tenant of the 
premises from 1899 to 1907 that he 


received the key for the door or found 
it hanging in the premises, that he 
used the door for the purpose of getting 
in coal & for porters delivering goods, 
that his original landlord, who died in 
1905, used to get a little path con- 
necting the door with the avenue 
cindered, & that ho gave up the key 
on the expiration of his tenancy; & 
evidence was given by the tenant from 
1911 to 1916 that he used the door for 
brin goods in & out & for getting 
in coal & manure. Pltf.’s tenancy 
agreement was not proved, nor was 
there evidence of any agreement as to 
a right of way or easement. Only one 
other house in the terrace of six houscs 
had a back entrance, & this back 
entrance, which also opened into deft.’s 
premises, had become disused before 
action brought. There was no evi- 
dence as to its previous user, nor was 
there any cvidence as to the oe a 
pitt. 
failed to establish his claim.— 
MULHOLLAND, [1931] 


cither back entrance :—Held ;: 
had 
M‘DONAGH . 
I. R, 110.—IR. 


PART VII. SECT. 8, SUB-SECT. 2.——D. 


g i. ——.}—-FIELDER v. BANNISTER 
(1860), 8 Gr. 257.—OCAN. 


PART VII. saat 6, SUB-SECT. $.— 
~ (a). 

6838 Vv. ——.J--TRAVIS INVESTMENT 
Co. v. POWER, EPS Oa D.L. R,. 232; 
§7 N. Ss. h. 432.—CA ® 

si. ~~, J—-Where there was a 
grant of way to & from claimant’s 
warehouse solely for the purpose of 
taking goods to & from the warehouse, 
& at the time of the grant clammant 
had no building which could be de- 
scribed as a warehouse, but was then 
contemplating tho building of one :-— 
Held: when the grant was made the 
parties must have intended to create 
a right of way in connection with the 
warehouse to be erected in the future, 
& the grant ought to be so considered. 
-—-PATERSON & BARR, LTD. v. OTAGO 
University, [1925] N. Z L. R. 191.— 





Cases 687a-—830. 
687a. 


-.+—In 1923 pltf. conveyed a freehold 
farm to defts,’ predecessor in title by a deed 
which contained the following words: ‘‘ & 
together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to & from the point marked X on the 
said plan to the field numbered 169.’’ The 
property consisted of seventy acres. forming 
part of a property of 102 acres originally 
conveyed to pltf., of which 
manor house & park :—Held : 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only.— 
CALLARD v. BEENEY, [1930] 1 K. B. 353; 99 
L. J. K. B. 183; 142 L. T. 45. 


700a. ——— —-—.]}- ROBERTSON v. ADAMS (1930), 


69 L. Jo. 801; sub nom. ROBERTSON v. 


ENGLISH AND Empire Digest SUPPLEMENT. 


702. Add. Annotation :—Asg to (2) Consd. Callard 


v. Beeney, [19380] 1 K. B. 353. 


706. Add. Annotation :—Consd. Callard v. Beeney, 


[1930] 1 K. B. 353. 


721a. Includes motor cars.jJ—-A.-G. v. HODGSON, 


[1922] 2 Ch. 429; 91 L. J. Ch. 426; 127 
L. T. 329; 87 J. P. 121; 38 T. L. R. 601; 
66 Sol. Jo. 538; 20 L. G. R. 425. 


eo mh ba ae Cooper, [1924] 1 Ch. 211. 
. retained the 
, 748. Add. Annotation :—Consd. S. E. Ry. ». 
me dominant Cooper, [1924] 1 Ch. 211. 
754. Add. Annotation :—Refd. Taylor v. British 
cet Life <Assce. (1925), 94 L. J. Ch. 
4. ' 
788. Add. Annotation :—As to (2) Refd. Robertson 
v. Adams (1930), 69 L. Jo. 301. 
787. Add. Annotation :—As to (8) Consd. Callard 


v. Beeney, [1930] 1 K. LB. 353. 


795. Add. Annotation :—Aa to (1) Apld. Oldham v. 


829. Add. 
[1931} 2 Ch. 402. 


PART VII. pees 6, SUB-SECT. 3.— 


690 i. Limited by user proved—Only 
when terminus quem of special 
nature.}—The only cases in which 
servitudes of way acquired by pre- 
soription are limited by refcrence to 
the purposes of the traffic carried by 
them are those cases in which there is 
some special feature attached to the 
terminus to which the roadway leads 
as in a way to 4a kirk, or peat, 
moss.—CARATAIRS Wv. SPENok, (1924) 
8. C. 380.—SCOT. 


PART VII. Pere (ay SUB-SECT. 3.— 
« (c 


701 i. Whether over whole width— 
Via trita.}—The right of plitf. to a way 
over a fenced driveway or lane, 49 feet 
in width, part of a parce] of land owned 
by deft., was held to have been cstab- 
lished a Pp reeorintion. but the right 
was limi to the via trita or the ae 
of the lane actually used by pit ~ & 
his predecessors in passing over it with 
horses & vehicles.—PiIcKARD v. KER- 
NICK, [1929]1D.L.R. 493; 630.L.R. 
225.—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (f). 


71@ i. Whether way for general pur- 
poset ener proprietors of certain 
ands sought to interdict the pro- 
pute of adjoining lands from carting 

uilding materials for dwelling-houses 
over a roadway or track which 
traversed their lands:—Held: during 
a period defenders had acquired a 
servitude right of access for cart 
trafic; & the fact that the cartin 
had been for agricultural purposes di 
not limit the aervitude to a right of 
passage for such purposes, but a right 
of access ed cart for all purposes, 
including the carting of building 
Materials, had been acquired.—Car- 
BTAIRS v. SPRNOR, (1924] 8. C. 380.— 
SCOT. 

716 fi. ——-.]}—Where a dominant 
owner, who has acquired a right of 
way over the servient heritage for the 
agricultural] uses of his land, seeks to 
use that right of way for pon- 


pein 169 L. T. Jo. 305; [1930] W. N. 


Annotation :—-Consd. 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 


Part VIII.——Light. 


News of the 


agricultural purposes, he has a right 
to do so, provided that additional 
burden is not thereby imposed on 
the servient heritage.—MANCHERSHA 
SORABJI vw. VIRJIVALLABIIDAS JEKI- 
ee (1926), 1. L. R. 50 Bom. 635.— 


e 


PART VII. eee 6, SUB-SECT. 3.— 


764 i, Method of—Whether 
reasonable. j|—Deft. leased to pitt. an 
island, standing in a shallow lake, 
which in the dry season became a 
muddy marsh. The land surrounding 
the island belonged to deft., & the 
lease provided that pltf. should have a 
right of way across it, nothing being 
said ag to the mode of exercising the 
right. Pltf. having built a trestle 
bridge from tho island to the main 
land :—Held: pltf.’s mode of user was 
reasonable, & deft. was not justified in 
interfering with the bridge.—- Kur- 
CARD DOYLE (1897), 24 A. It. 615. 


pmo, 


sl. Removal of existing obstruction 
—Way granted free of obstruction.)— 
Where @ t of way ix granted over 
land on which there exists an obstruc- 
tion at the date of the grant, but freo 
from it, it is for the erantce to get rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
offect.—SPEAK v. RowLatTt, [1924] 
N. Z. L. R. 801.—N.Z. 


PART VII. aaa 6, SUB-SECT. 3.— 


° s 


759 i. General rule.}-—- Apart from 
special custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the cease- 
ment by the owner of the dominant 
tenement.—SPrKAR v. ROWLATT, [1924] 
N. Z. L. R. 801.—N.Z. 


PART VII. SECT. 8. 


pi. -}~—Deft. having 
by grant, a right of way over a strip o 
land, the property of pltf. :—Held: 
pitf. was entitled to erect a fence 


8 











Sheffield Corpn. (1927), 1386 L. T. 681. 


880. Add. Annotations :—As to (1) Folld. Price v. 
Hilditch, [1930] 1 Ch. 500. As do (3) Consd. 
Sheffield Masonic 


Hall Co. v. Sheffield 


upon the boundary between the stmp 
& doft.’s land, allowing deft. reasonable 
access by a gate or gates to the way.— 
LEWI18 v. WAKELING (1923), 54 O. L. R. 


647.—CAN. 

s i, —— Whether duty on domi- 
nant owner to closc.}]——A landowner over 
whose holding an adjoining owner had 
a general right of way erected a gate 
across the passage over which the right 
existed. here was no intention on the 

art of the servient owner to derogate 

om the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used the way. The servient owner, 
sning by civil bill, claimed damages 
for the failure & refusal by the dominant 
owner to close the gate. No actual 
damage was caused :—Held: the gate 
having been erected by the sorvient 
owner in the reasonable & proper 
exercise of his rights in own 
property, that an obligation was cast 
upon the dominant owner to shut it.— 
GEROGHEGAN v. HENRY, (1922) 21.R.1 


is erected across a private road there 
is no absolute obligation on the owner 
of the dominant tenement to close 
such gate after passing or repassing on 
the Haar road.— HENDER v. GOHL, 











{192 s. A. 8. R. 825.—AUS. 
8 fil. RG er. BRS ———,}-— Where, in 
respect of land held in fee simple 


under Real Property Act, 1886, there 
was a grant to an adjoining owner of 
“fee & unrestricted right of way,” 
which words, by sect. 89 of the Act, 
imply ‘full & freo right & liberty 
to pass & ass,’’ the erection of a 
gate was not in the circumstances dis- 
closed in evidence an obstruction or 
interfercnee with that right. There 
is a duty on the owner of the dominant 
tenement & others using & enjoying 
the right of way through h in 
RHEE Opcnine © pacing ehecust ty tf 
after ope pass 0 

leaving it open occasions pe rears 
to the owner of the servient tenement 
or others claiming through hm, 
GOHL v. HENDER, [1930] 8S. A. S. RB. 
158.—AUS. 


Corpn. (1982), 48 T. L. R. 336. As to (6) 
Consd. Slack v. Leeds Industrial Co-op. Soc. 
(1924), 94 L. J. Ch. 46. As to (10) Refd. 
News of the World, Ltd. v. Fairhead (Allen) 
& Sons, Ltd., [1981] 2 Ch. 402. 


884. Add. Annotation :—As to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 687. 


841. Add. Annotation :—As to (3) Consd. News of 
the World, Ltd. v. Fairhead (Allen) & Sons, 
Ltd., [1981] 2 Ch. 402. 

842. Add. Annotation :—As to (2) Consd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1982), 
48 'T. L. R. 836. : 

850. In passage commencing ‘‘ Held: (8) in order 
to satisfy Prescription Act, 1882 (c. 71), 8. 2,”’ 
for ‘‘s. 2’ read “gs. 3.” 


858. Add. Annoiution :—Consd. Foster. v. Lyons 
(1926), 70 Sol. Jo. 1182. 


896. Add. Annotation :—As to (1) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


898. Add. Annotations :——As to (1) Folld. Foster v. 
Lyons (1928), 70 Sol. Jo. 1182. As to (2) 
Consd. Spillers, Ltd. v. Cardiff Assessment 
Committee, [1931] 2 K. B. 21. 


898a. ——- ———- ———.]—-A _ reservation in a lease 
empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 
s. 3.—Fostrer v. Lyons & Co., [1927] 1 Ch. 
a i he J.Ch. 79; 136 L. T. 372; 70 Sol. 
o. 1182. 


Add. Annotation :—Consd. Sheffield Masonic 
are Co. v. Sheffield Corpn. (1932), 48 T. L. R. 


910. 


932. aa Annotation :—Consd. Sheffield Masonic 


all Co. v. Shefficld Corpn. (1932), 48 
T. L. R. 336. 
934a, -}—The standard as to the amount of 





light required to be left so as to prevent 
& nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
& manufacturing town.—HoORTON’s ESTATE, 
Lrp. v. BEATTIE, Lrp., [1927] 1 Ch. 75; 96 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. R. 
701; 70 Sol. Jo. 917. 


934b. --—A right of light by prescription to 
a room in @ residential house is not to be 
measured by the use to which the room has 
been put in the past. 

Pitf. owned a freehold house built in & 
occupied since 1907, & continuously having 
adequate light to the windows & openings, 
including kitchen & scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 
intimation to pltf., building operations were 
begun on deft.’s premises, the boundary wall 
being raised to form a side wall of the new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 





Vol. XIX.—Easements, Cases 880—987a. 


that the work should cease at once. Two 
days later the building was still proceeding, 
& on Feb. 4 the wall was 15 feet high. On 
the next day pltf. issued a writ, & on Feb. 16 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
28 feet, & an undertaking by deft. not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction & damages: 
—Held: (1) pltf.’s right of light to the 
scullery windows was not limited by the 
use to which the scullery had been put in the 
past; (2) in the circumstances, the case 
was not one for a mandatory injunction.— 
Price v. Hriprrcs, [19380] 1 Ch. 500; 99 
L. J. Ch. 299; 143 L. T. 33. 


9384c, ——-.]—-SMITH v. IXVANGELIZATION SOCIETY 
INCORPORATED TRUST (1932), 49 T. L. R. 32; 
76 So]. Jo. 815. 


934d. Light received through windows on different 
sides of building—Extent of right to each 
window.]—When a room in a _ building 
receives light through windows on different 
sides which are ancient lights, the owner of 
land on either side as a general rule can build 
only to such a height as, if a building of like 
height were erected on the other side, would 
not deprive the room of so much light as to 
cause @ nuisance.—SHEFFIELD MASONIC HALL 
Co., Lip. v. SHEFFIELD CoRPN., [1932] 2 Ch. 
17; 101 L. J. Ch. 328; 147 L. T. 474; 48 
T. L. R. 336. 


953. Add. Annotations :—As to (4) Consd. Price v. 
Hilditch, [1930] 1 Ch. 500. Refd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 836. 


956. Add. Annotation :—Consd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 


982. Add. Annotation :—As to (1) Refd. Slack v. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475. 


983. Add. Annotation :—As to (2) Refd. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. 


985. Add. Annotation :—Consd. News of the World, 
a ie (Alien) & Sons, Ltd., [1931] 


987a. ——— Increase of burden on servient tene- 
ment.}—An owner of ancient light cannot so 
diminish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lorp LINDLEY in 
Colls v. Home & Colonial Stores, No. 830, to 
the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be taken 
into account were not intended to interfere 
with this paramount principle. If, there 
fore, the dominant tenement is rebuilt in such 
a way that the area of coincidence between an 
old & new window is much smaller than the 
old window, so that the ancient-light area 
is greatly diminished, the dominant owner 
cannot ask the ct. to measure the nuisance, 
if any, by treating the rest of the new window, 
rendered obstructible by his own act, as 
blocked up.—NEws OF THE WORLD, Ltr. v. 
FAIRHBAD (ALLEN) & Sons, Lrp., [1931] 2 
Oh. 402; 100 L. J. Ch. 894; 1461. T. 11. 


Cases 997a—1231. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part 1X.—Water. 


997a,. ——— Water from pond.]—A right to 
take water from the pond of another is a 
mere easement, & not a profit a prendre.— 
MANNING v. WASDALE (1836), 5 Ad. & Hi. 
758; 2 Har. & W. 431; 1 Nev. & P. K. B. 
172; 6L. J. K. hs 59; 111 BE. R. 1353. 


Annotations >—Apld. Fra v, Quince ( (1839), 2 Will. Woll. 
& H. 58; Race v. Ward wittts 4 E. & B. 702. 


1012. “tdd. Annotation :—-Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

1016. Add. Annotation :—Apld. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 
1046. Add. Annotation :—-Consd. Bartlett v. Tot- 

tenham, [1932] 1 Ch. 114. 





1054. Add. Annotation :—Aa4 to (2) Consd. Bartlett 
v. Tottenham, [1932] 1 Ch. 114. 

1055. Add. Annotation :—Refd. Bartlett v. Tot- 
tenham, [1932] 1 Ch. 114. 
1055a. ———.]—-BARTILETT 12. 

No. 252a, ante. 


1070. Add. Annotation :-—As to ( 1) Consd. Kee- 
watin Power Co., Ltd. v. Lake of the Woods 
Milling Co., [1980] A. C. 640. 


1092a, —-—— —-——-.] GREEN v. MatrHEws & Co., 
No. 361a, ante. 

1117. Add. Annotations :—-Consd. Ilford U. D. C. 
v. Beal & Judd, {1925} 1 K. B. 671. Refd. 
Noble v. Harrison, [1926] 2 K. B. 3382. 


TOTTENHAM, 





Part X.—Support. 


1155. Add. Annotation :—-Refd. Waring v. Ioden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 


1165. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 81. 


1174, Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


1193. Add. Annotation :—Consd. Ilford U. D. C. 
v. Beal & Judd, (1925] 1 K. B. 671. 


1206. Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


1223. Add. Annotation :—Apld. 


Sack v. Jones, 
[1925] Ch. 235. 


PART IX. SECT. 2, SUB-SECT. 2.—A. 

1000 i. 
principles of Knglish luw regarding 
underground streams (defined or un- 
defined) do not apply to irrigation 
channels taking sub-surface water in 
India,—-BAsav ae Gowp v. NARAYANA 
ioe (1930), I. L. RR. 54 Mad. 793. — 


PART IX. SECT. 2, SUB-SECT. 2.---B. 


sh Ly natural right. ee & resp. 
were tho owners of adjoining agri 
cultural farms, the natural fall of which 
was from that of resp. to that of applt. 
In the farming of his property resp. 
kept open certain surface drains con- 
structed many years before, tho effect. 
of which was to convey the surface 
water from his farm to that of apnplt, 
On a claim by appit. for an injunction 
to restrain resp.’a action :—Held : 
when two contiguous fields, once of 
which stands u supon higher ground than 
the other, belong to different pro- 
prietors, nature itself may be said to 
constitute a servitude on the inferior 
tenement by which it is obliged to 
receive the water which falls from the 
superior; & if the water which would 
otherwise fall from the higher ground 
without hurting the inferior tenement 
should be collected in one body by the 
owner of the superior in the natural 
use of his property for draining or 
otherwise improving it, tho owner of 
the inferior is, without the positive 
constitution of oats servitude, bound 
to receive that body of yee on 
a propert. ai ae RS rofu a — 
eee » Vinm, (19380] N. Zw L. RB, 


,a8ser.— W EST 


tion by 


wee ee 


immemorial.-—T1 
ETc. (3922), I. L. R 
IND 


estates —Hnj 
continued by tena 


not exti bed, 


PART ae SECT. 2, SUB-SECT. 2.—C. ndcda 
1035 -.]-~CARTER v. SUDDABY a AM, ETO. (1922), 
(Ont.), rib27) 1D. L. It. 812.—CAN., 356.—IND. : x 


PART IX. SECT. 2, SUB-SECT. 3.— 
Subterraneous water.}—The D. 

o i, ---— -—--- e}—Tleld : 
bad obtained by prescription an easc- 
ment to cast upon the 
surface waters to the same extent as 
at a date 20 years before the commence- 
ment of the action, but it had no right 
to increase the volume & force of the 
current beyond that which existed 
20 years agro, to the extent to which the 
volume & force of the current at times 
of flood was now greater than it was 
20 years ago, pitf. corpn. was a tres- 
FLAMBOROUGH ”. 


Cc). 


eg Plast 1D. 1. 
oO. L. R. —CAN, 


tank b 


PART 1X. SECT. 4. 
an. Unity of seisin for different 
ton his 


anoy in radoriperip 0! 
sold & purchased by the landlord, but 
the tenant continued in occupation in 
the undisturbed enjoyment of the right 
of irrigation & the rent: was substan- 
tially enhanced :—Held: in such cir- 
cumstances the right of ‘irrigation was 
but momentarily 
revived 7 en ETC, 


1226a. Whether party-wall entitled to support— 
From adjacent building.|—PIit£. & deft. were 
the owners of adjoining houses, separated by 
a party-wall, & with implied mutual rights of 
support. Pité. alleged that owing ° to lack 
of repair & underpinning deft.’s house was 
subsiding, dragging the party-wall over, & 
thereby damaging pltf.’s house :—Held: 
pie aiiesations had not been substantiated 
y the evidence. Semble: even if they had 
been substantiated pltf. would have had no 
cause of action.—Sack v. JONES, [1925] Ch. 
235; 04 L. J. Ch. 229; 1383 L. T. 129. 


1231. Add. Annotation aye to (2) Refd. Brooke 


v. Bool, [1928] 2 K. B. 578. 


PART X. eel a oo 1.-- 


pltf. corpn. 1139 iii, ——-- ——.]—K very owner 
of land in its natara) state has a 
right to Jateral support of his Jand by 
the adjacent land of another landowner. 

Such a right is not an easement, but is 
a right of property. The ot. will 
interfere by injunction to prevent 
frreparable damage to land when any- 
thing is done ae the owner of the 
adjacent land in bis own land so as to 
let the former Jand slip or go down or 
subside even if no actual damages aro 
sustained by the former Jand.—~ 
TAMLUK TRADING & MANUFACTURING 
Co., LTp. vu. NABADWIPCHANDRA NANDI 
(1932), I. L. HR. 59 Cale. 363.—-IND. 


and of defts. 


kh. 520; 66 


PART IX. SECT. 38. 


1133 fii, ——~-.]}—-ForTIN v. CARON 
(Can.), [1927] 4 D. L. R. 936.—CAN. « (b). 

am. Irrigation from tank-—-Prescrip- 
lessee.}—~-In India, a tenant can 
establish his right to irrigate his field 
from his landlord’s 
open & oontinuous user 
now ETO. v. HAM, 


PART X. er 1, SUB-SECT. 1.— 


1143 i. General rule-— Support in 
natural state.J—A person must not 
excavate on his land so as to destroy 
the lateral support sufficient to main- 
tain the soi] on his neighbour’s xdjoin- 
ing land in its natural state.-—-MxrrTro- 
POLITAN Litt aaa NCK oO V. 
MCQUEEN {1924] 2 D. a R. 9423; 2 
Ww. a R. 981.—CAN. 


proof of 
rom time 


. 50 Cale. 356.-—- 


PART X. = 1, SUB-SECT. 1.— 


eu: - e 
@ rent decree was 11898 iF Weight of building contribut- 
ing to 8 ce. }-~ Where a person by 
au sreavation on his ane causes sub- 
sidence on bis neighbour’s land, 
because of the added weight of a builld- 
thereon, he is nct Usable. ‘he 
hbour is not entitled to sufticiont 
aanport to matotain his i crite a a 
METROPOLITAN LIFE & Co. 


.L. R, 50'Cale. v. aa a (103%) 2 . D. es Re Mod? 3 
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Vol. XIX.—Easements. Cases 1270-—1442a. 


Part Xl.—Miscellaneous Easements. 


1270. Add. Annotation :—Refd. Vanderpant v. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 138. 


1282. Add. Annotations :—Consd. L. C. O. 


Hackney B. C. v. Metropolitan Asylums 
Board (1924), 181 L. T. 186. 

1822a. To attach creeper to wall.J--SimPson v. 
WEBER, No. 204a, ante. 


v. 
Hackney B. C., [1928] 2 K. B. 588. Refd. 1322b. To attach post to wall.}—Simpson v. WEBER, 


Back v. Daniels (1924), 69 Sol. Jo. 160; 


No. 204a, ante 


Part Xll.—Disturbance of Easements. 


138380a. —— ~.]—PENWARDEN v. CHING (1829), 
Mood. & M. 400; 173 LE. R. 12038, N. P." 
Annotations :—Consd. Bryant v. Foot (1867), L. R. 2 Q. B. 

161; Dalton v. Angus (1881), 6 App. Cas. 740. 

1352. Add. Annotation :—As to (2) Consd. Free- 
born v. Leeming, [1926] 1 K. B. 160. 

1856. Add. Annotations :-——As to (1) Refd. West 
Midlands Joint Electricity Authority v. Pitt, 
Minister of Transport v. Pitt (1932), 96 J. P. 
159. As to (2) Consd. Slack v. Leeds In- 
dustrial Co-op. Soc., [1924] 2 Ch. 475; 
Horton’s Estate v. Beattie (1926), 42 T. L. R. 
701. Apld. Price v. Hilditch, [1930] 1 Ch. 
500. Refd. Farnworth v. Manchester City 
Corpn., [1929] 1 K. B. 533. 

1396. Add. Annotation :—Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 
1399. For the paragraph in the original volume 
substitute the following paragraph :— 

—-—.] — Chancery Amendment Act, 1858 
(c. 27), s. 2, confers on the Ct. of Ch. juris- 
diction to award damages in lieu of an in- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1878 (c. 66), 5s. 16, & Statute Law Revision 
Act, 1598 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place :—Held: the ct. had jurisdiction 
to award damages in lieu of an injunction.— 
LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, 
Lrp. v. SLACK, [1924] A. C. 851; 93 L. J. Ch. 
4386; 1381 L. T. 710; 40 T. L. R. 745; 68 
Sol. Jo. 715, H. I; revsg. S. C. sub nom. 
SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Socirery, Lrp., [1923] 1 Ch. 431, C. A. 3 sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 

Annotation :-—Refd. Peech v. Best (1930), 99 L. J. K. B. 537. 

18992. -j—In an action brought by pilté. 
against deft. society for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pitf.’s legal rights when the building 





PART XII. SECT. 2, SUB-SECT. 2.— 
B. (a). 


st. Mfortgagee—— Though not tn pora- 
session. )—A mntgee. of lund, though not 
in posscssion, has a right to have his 


J.8. 


security left unimpaired, & if the owner 
of adjoining land oxcavates on the mort- 
gaged land, although the mtgce. may 
not be entitled to maintain an action 
for trespass, he has ao right of action 


ll 


was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co. 
(1889), 48 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in licu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appcal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits:—Held: the 
findings of the judge brought the case within 
the ‘“‘ good working rule’’ suggested by A. L. 
Smitu, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Collz v. Home & Colonial Stores, No. 830, 
ante; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
—SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
SocleTy, Lrp., [1924] 2 Ch. 475; 94 L. J. Ch. 
46, C. A. 

1406a. Erection of building interfered with 
acquiesced in by defendant.|—Whoere pltf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pitf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft. so building as 
to obstruct the lights of pltf.’s manufactory 

pending trial—CRook v. WILSON (1855), 3 

378. 





1408. Add. Annotation :--As to (1) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 





L. J. Ch. 46. 

14338a. —-—~ ——-~,.}—PRICE v. HILpitcH, No. 
934b, ante. 

1442a. Against lessee-——-Freeholder not party 





to actlon-——Light.]—BARNxEsS v. ALLEN (1927), 
64 L. Jo. 92; 164 L. T. Jo. 83. 


for injunction or damages, independent 
of anythat the owner of the mortgaged 
land might have.—- MFTROPOLITAN LIFE 
ASSURANCE Co. vv. ae Nt [1924] 
2D. L. R. 942; 2 W. W. R.981.— CAN, 


Cases 144421589. KNaLISH AND Empire Digest SUPPLEMENT. 





1444a. .}-—SLACK v. LegEps INDUSTRIAL Co- 
OPERATIVE Society, Lrp., No 1899a, ante. 


1471. Add. Annotations :-—-Folld. Horton’s Estate 


Beattie (1926); 42 T. L. KR. 701. Consd. 
Sheffield Masonic Hall Co. v. Sheffield Corpn. 
(1982), 48 T. L. R. 836. 


Part XIII.—Profits a Prendre. 


1490. Add. Annotation :—Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


1494. After this case add :— 

—-~-.]—Stat. Frauds, s. 4, is now 
replaced by Law of Property Act, 1925 
(c. 20), s. 40. 


1497. Add. Annotations :—Consd. Peech v. Best 
(1930), 99 L. J. K. B. 5387. Apld. Nicholls v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84. 


1499. Add. Annotations :—As to (1) Refd. Peech 
v. Best (1930), 99 L. J. K. B. 5387. As to (2) 





PART XII. SECT. 2, SUB-SECT. 2.— 
D. (bd) i. 


1451 i -]—~—Under Specific 
Relief Act,. 1877. the question of an 
injunction to restrain a arty from 
erecting a building so as to interfere 
with his neighbour's casements of light 
& air presents itself in a differont light 
to what it does in the English cts.: & 
the ct. bas a discretion, & may issue 
an injunction where the injury is such 


not a 





(1925), I. 


that poner compensation would 

rd adequate relief. ManoMEeD 
AUYAM ee nae v. roe ris JAMNADAS 
. R. 3 Ran. 230.—IND. 


PART XIII. SECT. 4, SUB-SECT. 1, A 
sw. Who may acquire — Public.) — 
Though the public cannot acquire 
ownership of aland at can peauly Gore 
a prendre over it by grant.— 
Kasim Sait v. SECRETARY OF STATH 


ee: Peech v. Best (1980), 99 L. J. K. B. 
1501. Add. Annotation :—Refd. Peech v. Best 
(1930), 099 L. J. K. B. 537. 
1503. Add. Annotation :—Generally, Refd. Stoney 
v, Eastbourne KR. C. & Devonshire (1926), 95 
,l J. K. B. 312. 
1570. Add. Annotation :— As to (2) Refd. The 
Fagernes, [1926] P. 185. 
1589. Add. Annotations :—Refd. Abrahams v. Mac 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 
[1928] 2 K. B. 117. 


For Innia (1923), I. L. R. 47 Mad. 
116.—IND. 


PART XIII. SECT. 4, SUB-SEOCT. 2.—B. 

1536 i, The pubilic.J—-Though the 

punile cannot acquire ownership of a 

nd, it can ao cquire profits a prendre 
c De 


over it en Seon ptio BAAN KASIM 
SaAIT ae pee! OF STATE FOR 
SSAN INDIA (1923), 1 .L. R. 47 Mad. 116.— 


ECCLESIASTICAL LAW. 


Part I—lIn General. 


Vol. XIX. Cases la—888. 


1a. Church Assembly—Legislative i tara 
Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity.—-R. v. CHURCH ASSEMBLY 
LEGISLATIVE COMMITTER CHURCH 
ASSEMBLY, Ez p. Haynes Situ, [1928] 
1K. B. 411; 97 L. J. K. B. 222; 138 L. T. 
399; 44 T. L. R. 68; 71 Sol. Jo. 947, D.C. 

Compulsory acquisition of freehold in premises 
used for ‘‘ public religious worship ’’—Part 
of public only admitted.]|~—Two tenements 
known respectively as “ the Salvation Amny 
Hall ” or ‘‘ the Citadel of the Salvation Army, 
Weston-super-Mare ” & ‘the Young People’s 
Hall’? & comprised in one lease were held 
under a trust deed executed after the lease 
upon trust to be used as a place of worship. 
The Salvation Army Nall was in fact used 
for religious worship : the rooms in the upper 
part of the Young People’s Hall were used 
for teaching. The two buildings’ were 
separated by a yard. The lessees, in pur- 
suance of the powers given by Places of 
Worship (Enfranchiseruent) Act. 1920 (c. 56), 
gave to the lessors notice in writing requiring 
the lessors to treat contract & agree with the 


2a. 


lessees for the sale to the lessees of all the 
lessors’ estate & interest in the premises, 
subject to the provisions of the Act, & to give 
particulars of the lessors’ estate & interest 
in the premises & of their claims in respect 
thereof & of their claim for compensation. 
The lessors contended that under the trust 
deed the premises demised by the lease were 
not held on trust for the purposes of a place 
of worsbip, either at the date of the notice or 
at the date of the Act. In an action by the 
lessors claiming a declaration that the lessees 
were not entitled, under the Act or otherwise, 
to acquire the freehold reversion in all or any 
part of the premises, & an injunction to 
restrain them from proceeding under the 
notice :—Held: (1) “public religious wor- 
ship ’’ may include worship to which, on. 
any or all occasions, only certain sections 
of the public are admitted; (2) a trust 
for the use of premises for the purposes 
of public religious worship is carried out 
although minor parts of the premises are 
not so used.—STRADLING v. HIGGINS, [1932] 
ao 148; 101 L. J. Ch. 119; 146 L. T.- 


2b. ~— Minor parts of premises not so used.]— 


STRADLING v. Hiaains, No, 2a, ante. 


Part Ill—Constitution of the Church of England. 


Add. Annotation :-—-Gencrally, Refd. FR. v. 
North, &z p. Oakey (1926), 43 T. L. RB. 60. 


Add. Annotation: —Refd. Gottliffe v. 
Isdelston, [1930] 2 K. B. 378. 


Add. Annotation :—As to (2) Consd. Notley v. 
Birmingham (Bp.), [1931] 1 Ch. 529. 

70. Add. Annotation :—As to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 821. 


135. Annotations :—For ‘“‘ Re Letters Patent No. 
139,207, Re Carbonit Akt., [1923] 2 Ch. 504,” 
read “ Re Letters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Ch. 53.” 


185. Add. Annotation :—As to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 


Former Royal chapel—Grant by Crown 
for use as parish church.|—The ct. held that 
the rector & the parish church ot St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation.— LICHFIELD 
(BisHop) v. LAMBERT (1929), 46 T. L. R. 24. 


16. 


19. 


41. 





185a. 





199. Add. Annotation :—As to (8) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1924] P. 1. 


204. Add. Annotation :—Consd. Notley ». Bir- 
mingham (Bp.), [1931] 1 Ch. 529. 
270. Add. Annotation :—Refd. R. v. Church 


Assembly Legislative Committee & Church 
Assembly, Hx p. Haynes Smith (1927), 44 
T. L. R. 68. 


Add. Annotation :—-As to (2) Refd. R. v. 
North, Ez p. Oakey (1926), 43 T. L. R. 60. 


276. 


292. Add. Citations :—sub nom. AYER v. ORME, 2 
Dyer 221lb; Ben. 129; sub nom. ANON., 
Dal. 53: 1 And. 9. 


Add. Annotations :-- Refd. Cromwel’s Casc 

(1601) 2 Co. Rep. 69b; Lyn v. Wyn (1665), 

O. Bridg. 122. 

After this case add :— 

-}+—See, now, Cathedrals Measure 
1931 (No. 7), s. 24. 

8388. Before this case add ‘‘ See Parochial Registers 
and Records Measure, 1929 (No. 1). 


346. 











PART I 1 a aaCaSE Eon Mises a keene eee to us of a 
; ; “May. €).)--BRENDZIS ©. HAJIDIS. property. |}--BRENDZIJ v. HAIDTI. 
1 CT elite A for by con. Ds L. Re 1051; 1927] 1 WW. R501; 2D. L, BR. 1051; (1927) 1 W. We Re 
Serie l— BREND ZI ”. Haspi, 36 Man. L. R. 300.—CAN. 3013 36 Man. L. R. 300.— CAN, 
(1927] 1 D. L. R. 1051; 11927] 1 1 iv. S. P. HENNIG ©. anacaman 
WwW. W. R. 301; 36 Man. L. R. 300. 1 ii, —— —— —— Effect of— (Alta,) [1926] 2 D. L. R. 280; [1926] 
DAN. Members adhering to original con- 1 W.W. R. 912.—CAN, 
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Cases 401—1768a. ENGLISH AND EMPIRE 


401. Add. Annotation :—Consd. A.-G. v. Mallock 
(1931), 48 T. L. R. 107. 

415. Add. Annotation :—Consd. A.-G. v. Mallock 
(1931), 48 T. L. BR. 107. 

472. Add. Annotation :—Apld. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

Liability of lay-impropriation to seques- 
ee ALE v. AWBERRY, No. 2599a, 
post. 

472b. 


472a. 








Personal Hability.|.—The impropriator 
of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability —-HAUXTON 
PAROCHIAL CHURCH COUNCIL v. STEVENS, 
{1929] P. 240. 

472c. ——— No notice of liability—At time of con- 
veyance of lands.J—HAvuxTON PAROCHIAL 
CuURCH COUNCIL v. STEVENS, No. 472b, ante. 


475. Add. Annotation :—Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 


|—A tenant of premises 
rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 











482a. 


Digtst SuPPLEMENT, 


separately assessed :—Held: qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (c. 112).— 
GORDON v. WILLIAMSON, [1892] 2 Q. B. 459; 
61 L. J. Q. B. 820; 67 L. T. 214; 57 J. P. 
166; 40 W. R. 692; 8 T. L. R. 705, C. A. 
Annotation :-—Refd. London & India Docks Co. v. Woolwich 
Borough (1962), 71 L. J. K. B. 394. 
569. Add. Annotation :—As to (3) Refd. R. 
North, Ez p. Oakey (1926), 43 T. L. R. 60. 
627. After this case add :— 
Right of presentation where patronage vested 
in parishioners.]|—See No. 1981a, post. 


(1931), 48 T. L. R. 107. 
983. Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 'T. L. R. 4. | 


1016. Add. Annotation :—As to (2) Consd. R. v. 
Daily Herald Editor, etc. & Davidson, Lx p. 
Norwich (Bp.), R. v. Empire News Editor, etc. 
& Davidson, Ex p. Norwich (Bp.) (1932), 48 
T. L. R. 258. 

1068. Add. Annotation :—As to (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

1065. Add. Annotation :—Refd. Keren Kayemeth 
i Ea Ltd. v. I. R. Comrs., [1981] 2 

. B. 465. 


Vv. 


Part 1V.—Ecclesiastical Courts. 


1069. Add. Annotation :—As io (1) Consd. R. v. 
Daily Herald Editor, etc. & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc. & Davidson, Ez p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

1115. Add. Annotations :—As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, etc., 
{1925] P. 1. 

1145. Add. Annotations :—As to (1) Consd. Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, etce., 
[1925] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 


1146. Add. Annotations :—As to (1) Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (2) Consd. fe Transferred Civil Servants 
(Ireland) Compensation, [1929] A. C. 2438. 


1148. Add. Annotation :—As to (2) Refd. R. v. 
North, £z p. Oakey, [1927] 1 K. B. 491. 


1149. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, (1929] 
A. C. 243. 

1150. Add. Annotation :—As to (1) Refd. Huntley 
v. Norwich (Bp.), [1931] P. 210. 

1280a. Alternative remedy. |]— Prohibition 
will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiasticul ct. & thence to the 
Privy Council.—R. v. Nortu, Ea p. OAKEY, 
[1927] 1 K. B. 491; 96 L. J. K. B.77; 136 





PART IV. SECT. 6, SUB-SECT. 2.—D. 


1217 i. Interpretation of astatules— 
Concerning spiritual matters.|--In an 


action Involving the construction of 
United Church of Canada 
(c. 100) :—-Held; the ecclesiastical ots. OAN. 


L. T. 387; 438 T. L. R. 60; 70 Sol. Jo. 1181, 

1» A. 

1349. Add. Annotation :—Refd. R. v. North, Ez p. 
Oakey (1926), 43 T. L. lt. 60. 

1372. Add. Annotation :—As to (1) Refd. Raeburn 
v. Raeburn (1928), 138 L. T. 672. 

1400. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1585. Add. Annotation :—Consd. Hearts of Oak 
7a Co. v. A.-G. (1931), 47 T. L. R. 

1605. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1721. Add. Annotations :—Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459; 
Re Carroll, [1931] 1 K. B. 317. 

1755. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925) P. 1. 


1756. Add. Annolation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


1768a. —-—.]|—Held: a faculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence which had been used ccre- 
monially, (5) a censer which had been used 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 








only had _  jurisdictiou.—Srove v. 


R 
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Vol. XIX.—Ecclesiastical Law. 


lamp in the chancel used to denote the 
presence of the reserved Sacrament; a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, & not to allow any other 
officiating clergymen to do so, & a con- 
firmatory faculty till further order ought to 
issue in respect of it. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit.—CarreL ST. 
Mary, SurrotK (Rector & CHURCH- 
WARDENS) v. PACKARD, [1927] P. 2893; sub- 
sequent proceedings, [1928] P. 69. 

1775a. ‘*Till further order.’’}—(1) 
Where a cause of faculty has been remitted 
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by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a party to the suit who is aggricved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
‘that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ”’ is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is granted ‘‘ till further 
order.”’ 

(3) Observations upon the object & effect 
of granting a faculty til] further order, the 
proceedings required by the practice of the 

- cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each.— 
CaPpeL St. Mary, SoFFoLK (Recror & 
CHURCHWARDENS) v. PACKARD, [10928] P. 69. 


1784. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1789a. Cause remitted to decree faculty—Objection 
to condition proposed to be inserted in faculty 
—Right of aggrieved party to appeal.]|—CarEL 
St. Mary, SUFFOLK (RECTOR & CHURCB- 
WARDENS) v. PACKARD, No. 1775a, anle. 


Part V.—Clergy. 


1821. For ‘‘ Who are exempt—Military Service 
Act, 1916 (c. 104), Sched. I. (4)—-Lay member ”’ 
read ‘‘ Who are exempt—Military Service Act, 
1916 (c. 104), Sched. I. (4)—Lay reader.’’ 

1851. Add. Annotation:—Apld. Re Clerical Dis- 
abilities Act, 1870, #2 p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Re CLERICAL DISABILITIES ACT, 1870, 
Ex p. COWAN (1927), 187 L. T. 515 ; 71 Sol. 
Jo. 272. . 

1971. Add. Annotation :—Generally, Refd. Notley 
v. Birmingham (Bp.) (1930), 99 L. J. Ch. 305. 


1981. Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

1981a. Patronage vested in parishioners—Transfer 
to parochial church council—-Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
8. 4 (1).]—He LICHFIELD CATHEDRAL GRANT, 
CHAPEL-EN-LE-FRITH PAROCHIAL CHURCH 
COUNCIL v. BAGSHAW (1929), 45 T. L. R. 583. 


SuB-SECT. 2.—TRANSFER AND TRANSMISSION 
OF PATRONAGE (p. 379). 


To cross-reference add ‘' See, also, Bene- 
fices (Transfer of Rights of Patronage) 
Measure, 1930 (No. 8). 

2104a. Whether vendor bound to make marketable 
title—-Whether stamp necessary.}—WILMOT 
v. WILKINSON (1827), 6 B. & O. 506; 9 
Dow. & Ry. K. B. 620; 5 L. J. O. S. K. B. 
196; 108 B. R. 638. 

Annotation :~-Refd. Doogood v. Rose (1850), 9 C, B. 132. 


2105a. Non-completion of purchase—Default 
of vendor.]—-WEDDALL v. NIxon (1853), 17 
Beav. 160; 22 L. J. Ch. 9389; 21 L. T. O.S. 
147; 17 Jur. 642; 51 BE. R. 994. 

2198. After this case add :— Dae 

-}—See Benefices (Exercise of Rights of 
Presentation) Measure, 1931 (No. 3), s. 5. 

2272. Add. Annotation :—Generally, Consd. Notley 
v. Birmingham (Bp.), [1931] 1 Ch. 529. 
After this case add :— 

. See, now, Benefices Act, 1898 (Amend- 
ment) Measure, 1923 (No. 1), 8. 8. 

2820. Before this case add ‘‘ See, now, Benefices 
(Exercise of Rights of Presentation) Measure, 
1931 (No. 3), s. 1. 

23855a. Jurisdiction of court of equity to order 
admission—-No lawful excuse for refusal 
shown.}—A ct. of equity can make an order 
on a bishop to admit & licence to a per- 
petual curacy a duly qualified nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence be shown.—NOTLEY v. 
BIRMINGHAM, BisHop (1930), 99 L. J. Ch. 
305; 46 T. L. R. 347. 


23855b. ——— Refusal to obey order—Discharge of 
order.}—A bishop refused to admit & licence 
X., a clerk in holy orders, to the perpetual 
curacy of Z. on the presentation of the 
patrons. The patrons then commenced an 
action in the Ch. Div., claiming that the 
bishop was bound to admit & licence X. to 
the benefice. The bishop not having entered 
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an appearance the action came before the 
ct. on Apr. 2, 1980, as a short cause, upon a 
motion for judgment in default of appearance, 
& an order was made that the bishop should 
admit & licence X. to the benefice in due 
form according to law. The bishop refused 
or neglected to admit & licence X. to the 
benetice, & to comply with the order. The 
patrons then moved the ct. that a writ should 
issue to the Archbishop of Canterbury, com- 
manding him to admit & licence X. to the 
benefice at the nomination or presentation 
of the patrons :—Held ; so much of the order 
of Apr. 2, 1980, as ordered the bishop to 
admit & licence X. to the benefice might be 
discharged, & in lieu thereof & in substitution 
thereof it might be ordered that a writ should 
issue directed to the Archbishop of Canter- 
bury commanding him to admit a fit person 
to the benefice at the nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof.—NoTLEY v. BIRMINGHAM 
(BisHOP) (No. 2), [19381] 1 Ch. 529; 100 
a J. Ch. 303; 145 L. T. 251; 47 T. L. R. 
Ts 


2855¢. ——— Issue of writ to Archbishop.]— 
Norley v. BIRMINGHAM (BISHOP) (No. 2), 
No. 2355b, ande. 


2437. Add. Citation :-—2 B.R. A. 932. 


2440. Add. Citation :—2 B. RB. A. 831. 


2443a. Grounds for approval or disapproval of 

scheme.}— Although it may seem desirable 
on grounds of economy & administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be aflirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants.— Re GusSsAGE ALL SAINTS 
& GussaGEe Str. MICHAEL, DORSET, PARISHES 
(1925), 69 Sol. Jo. 403, P. C. 

Annotation :-—Folld. Great Massingham & Little Massingham 

(Benefices), [1931] A. C. 328. 

2443b. .}+—Having regard to Union of Bene- 
fices Measure, 1923, s. 2 (6), which sub- 
sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
income available for other benefices. The 
circumstances & interests of the parishes 
themselves must be regarded.—Re GREAT 
MASSINGHAM & LITTLE MASSINGHAM, BENE- 
FICES OF, [1931] A. C. 828; 100 L. J. P. C. 
93; 1441, T. 654; 47 T. L. R. 294, P. C. 

2488. Add. Annotation :-—As to (2) Refd. Ladies 
Hosiery & Underwear, Ltd. v. Parker, [1930] 
1 Ch. $04. 

2496. Add. Citation :—sub nom. 
Burrs, 9 L. J. 0.8. K. B. 69. 

2539. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. ©. 670. 

2595. Add. Annotation :—As to (2) Consd. R. »v. 
North, Ea p. Oakey (1926), 43 T. L. R. 60. 

2599. Failure to repair chancel. }—(1) A justifi- 
cation in trespass, that plitf. was the rector 
of such a church, & that the goods were taken 
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under a sequestration of the profita of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel.—-WALWYN v. AWBERRY (1677), 1 
Mod. Rep. 268; 2 Mod. Rep. 254; Freem. 
K. B. 280; 86 EB. R. 866; sud nom. ANON., 
2 Vent. 35; 8 Keb. 829. 
Annotation :—As to (2) Consd. Hauxton Parochial Church 
Counci) v, Stevens, [1929] P 240. 
2607. Add. Annotation :—As fo (1) Consd. R. v. 
North, Ex p. Oakey (1926), 43 'T. L. R. 60. 


2715. Before this case add ‘See Bencefices 
(Ecclesiastical Duties) Measure, 1926 (No. 8). 

2717a. Appointment of commission under Bene- 
fices (Ecclesiastical Duties) Measure, 1926, 
s. 83 (1)-—Necessity for notice to Incumbent— 
In respect of what duties.]|—-By Benefices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benefice are in- 
adequately performed he may appoint a 
commission to inquire into the facts, & on 
their report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 5 (1) to 
inhibit him. By sect. 2 (a) ‘ ecclesiastical 
duties ’’ include the observance of ordination 
promises, & also (iii) ‘‘ an obligation binding 
the incumbent to manifest in his acts, con- 
duct & course of life, due respect for his 
sacred office, & a due solicitude for the moral 
& spiritual welfare of his parishioners.” <A 
commission reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of the incumbent, & also found certain 
charges proved which were a violation both 
of the ordination promises of the incumbent 
& of the provisions of sect. 2 (a) (iii), By 
sect. 2 (b): ‘‘ No incumbent shall be deemed 
to have been negliegnt in the observance or 
performance of any of his ordination promises 
. . . unless such observance or performance 
has been required of him in writing by the 
bishop, who shall give him opportunity of 
replying, before issuing any commission 
under the provisions of section three of this 
Measure.”’ No such requirement was made : 
—Held: the comission had jurisdiction to 
hold the inquiry, although the above notice 
had not been given, because the inadequate 
performance of ecclesiastical duties charged 
was that of ecclesiastical duties not expressly 
set out in sect. 2 (b), it being in respect of the 
inadequate performance of the latter only 
that such notice is required. The require- 
ment in sect. 2 (b) applies only where the 
neglect charged is that of ordination promises, 
as such, or of duties imposed by the Rules 
for the Representation of the Laity, as such, 
& the charges against applt. were not charges 
of this character.—HUNTLEY v. NORWICH 
(Biswop), [1931] P. 210. 


2719a. a v. OXFORD (Bp.), No. 1150, 
a . 





.]—See, now, Benefices (Ecclesiastical 
Duties) Measure, 1926 (No. 8), 8. 2 (@) (iii.). 

2719b. -}—HUNTLEY v. NORWIOH (BISHOP), 
No. 2717a, ante. 
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Part Vi.—Public Worship 


2751. Add. Annotation : — Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 


2762. Add. Annotation :—-As lo (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


27648, —— -——— .}—VINCENT v. St. MAGNUS 
THE MARTYR, ETC. (RECTOR & CHURCH: 
WARDENS), No. 2881, post. 


2768. Add. Annotations :—As to (7) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) Folid. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Asto (9) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 69. 


2786. Add. Annotation :-—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1926] P. 1. 


2797. Add. Annotation:—-As to (3) Refd. St. 
A eerey ey Toxteth Park (1924), 40 T. L. R. 

2801a. ———.]—CaPpEL ST. MARY, SUFFOLK (RECTOR 
& Coe aap Ne) v. PACKARD, No. 1768a, 
ante. 

2809a. ——.]—-CAPEL v. ST. Mary, SUFFOLK 
(Recrorn & CIHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2812. Add. Annotation :—As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 


2816a. —-— Must be limited to two.]— 
(1) The old English use in parish churches 
being to place not more than two & at least 
one light on the Holy Table in service time, 
this was retained at the Reformation. Con- 
peony the use of six lights on the Holy 
Table or a retable is unlawful. The vicar 
of a parish having introduced without a 
faculty six candlesticks placed on a retable 
behind the Tloly Table, the Chancellor 
granted a confirmatory faculty for two of 
them. Upon an undertaking being given 
by the vicar that the remaining four should 
not be used on or in connection with the Holy 
Table, their removal from the church was 
not insisted on. 

(2) In the absence of evidence of super- 
stitious reverence or use the placing of a 
crucifix so as to be visible to the penitent 
during confession is not unlawful.-—Re Sr. 
SAVIOUR’S, HAMPSTEAD, [1982] P. 134. 

2818a. ———- —-— On credence fable.]|—Carr Sr. 
Mary, Surrotk (Recron & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 

2824a. ——.]—-CAPEL ST. Mary, SUFFOLK (RECTOR 
& aa v. PACKARD, No. 1768a, 
ante. 

2825. For the paragraph in the original volume 
substitute the following paragraph :— 


As of course.}—VINCENT v. St. MaGnus 
THE MARTYR, ETC. (RECTOR & CHURBCH- 
WARDENS), No. 2831, post. 

2881. For the paragraph in the original volume 
substitute the following paragraph :— 

Approval of decorations & fittings.} 

-—-On the hearing in the Consistory Ct. of 

London of a petition as to the furniture & 

fittings of the Ohurch of St. Magnus-the- 

Martyr, in the City of London, a faculty was 

granted for, amongst other things: (1) a 

second Holy Table; (2) an image of the 

Virgin & Holy Child placed behind the 
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second Holy Table; & (8) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
of Arches dismissed the appeal as to (1) & (3), 
but allowed it as to (2) :—Held: (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illegal 
per se, it could not lawfully be placed in a 
church without a faculty. 

On an 9 noone for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry :—Held: (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (4) a faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (Sm 
LEWIS DIBDIN).—VINCENT v. St. MAGNUS 
THE MARTYR, ETC. (RECTOR & CHURCH- 
WARDENS), [1925] P.1; sub nom. St. MAGNUS 
THE Martyr, LONDON Bripap, 41 T. L. BR. 3. 


Annotation :-—Generally, Refd. Canel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 


2842. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2844. Add. Annotation :—Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 

2859. Add. Annotation :—-As to (3) Dbtd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2861. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2862. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2871. Add. Annotation :—-Refd. Vincent »v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2872. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2878. For the paragraph in the original volume 
supstitute the following paragraph :— 
Ordinary rules as to images 
apply.}—VinceNT v. St. MaGnus THE 
Marryn, ETO. (REcTOR & CHURCHWARDENS), 

No. 2881, ante. 
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2874. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, ctc., [1895] P. 1. 

2875. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 

St. 


2876. Add, Annotation :—Refd. Vincent v. 
Mugnus the Martyr, etc., [1925] P. 1. 

2882. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, ctc., [1925] P. 1. 


2883. Add. Annotations :—Apld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Refd. Vin- 
cone v. St. Magnus the Martyr, etc., [1925] 

2888. Add. Annotation :—Refd. Maa vw. St. 
Magnus the Martyr, etc., [1925] P 

2889. Add. Annotation :—Refd. ee vw. St. 
Magnus the Martyr, etc., [19251 P. 1. 

2892. Add. Annotation :—Generally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2893. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2893a. When visible to penitent during 
confession.]|—Re St. SaAviour’s, Hamp- 
STEAD, No. 2816a, ante. 

2896. For the paragraph in the original volume 
substitute the following paragraph :— 

—— —— ———.|— VINCENT v. ST. MAGNUS 
THE Marryr, ETc. (Rector & CHURCH- 
WARDENS), No. 2831, ante. 


St. 











2899a. Above confessional stool—Whether 
permissible.|—CareL St. Mary, SUFFOLK 
(Recror & CHURCHWARDENS) v. PACKARD, 


No. 1768a, ante. 

2899b. Behind Holy Table—Whether per- 
missible.} — Caren. St. Mary, Svurrouk 
(Rector & CiHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 


2900. Add. Annotations :—As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

2903. Add. Annotations :—As to (3) Folld. Capel 
St. Mary, Suffolk wv. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary, Suffolk 
v. Packard, [1927] P. 289. As to (6) Folld. 
Capel St. Mary, Suffolk v. Packard, [1927] 
Pp, 289. As to (7) Folld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Generally, 
Refd. Capel St. Mary, Suffolk v, Packard, 
{1928} P. 69. 

2904a. ——.]—-CAPEL St. MARY, SUFFOLK (RECTOR 
& 7 EERO ENS) v. PACKARD, No. 1768a, 
ante 

2906. For the paragraph in the original volume 
substitute the following paragraph :— 

-}—VINCENT v. St. MAGNUS THE MARTYR, 
a (Rector & CHURCHWARDENS), No. 9831, 
ante. 

2913. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 





2915a. With candles & vases—Whether 
permissible.|—CapeL. St. Many, SUFFOLK 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2916. For the peregeeee in the original volume 
substitute the following paragraph :-—— 

The Virgin & Child—Probability of venera- 

tion. ]—VINCENT v. St. MAGNUS THE MARTYR, 
a (Recror & CHURCHWARDENS), No. 283], 
ante. 

2924a.- -.J|—CAPELST. Mary, SUFFOLK (RECTOR 
& earner) v. PACKARD, No. 1768a, 
ante. 


(n) Lights (Vol. XIX., p. 449). 
Add the following cross-references :— 
Used in service of adoration of Sacrament.|— 
See No. 1768a, ante. 
To denote presence of reserved Sacrament.}— 
See No. 1768a, ante. 
2947a. Books & pamphlets displayed in church.]— 


CaPEL St. Many, SUFFOLK (Rector & 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 


2947b. Notices—Times for hearing of confessions.]| 
—CAPEL ST. Mary, SuFFOLK (REcTOoR & 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante, 


2947c. Asking for prayers for dead.]|—CAPEL 
Sr. Mary, SUFFOLK (RECTOR & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 


2947d. Confessional stoo].}] —- Caren. St. Mary, 
SUFFOLK (RECTOR & CHURCHWARDENS) 1. 
PACKARD, No. 1768a, ante. 

2948. Add. Annotation :—As to (1) Folld. Capcl 
St. Mary, Suffolk v. Packard, [1927] P. 289. 


2965a. Books of devotion—On Holy Table.|-— 
CAPEL St. Mary, Su¥roLtK (REcTror .& 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 


29728. ———,]—CAPEL St. Mary, SUFFOLK 
(Rector & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2975. Add. Annotation :—-Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2985. After this case, for 
‘‘ Registration of baptism.|—See REuUISTRA- 
TION OF Brrrns, Marrrcres & DEATHS,”’ 
read ** Registration of baptism.]|—Sce Canon. 
iyo 1603; Parochial Registers Act, 1812 (c. 
146) 
——— Admissibility in evidence .|—-See Evi- 
te Vol. XXII., pp. 336, 337, Nos. 3358— 

3006. Add. Annotation :—Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 


3015a. Sounding sacring gong—Whether per- 
missible.) —-CAPpEL Sr. Mary, SvUFrFoLK 
(REcTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 
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$049. Add. Annotation :—Refd. Re Carrolf, (1931] 
1 K. B. 317. 


8112. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


8113a. Whether faculty ahsolute—Erection of 
image.}—VINCENT ». St. MAGNUS THE 
MARTYR, ETC, (RECTOR & CHURCHWARDENS), 
No. 2881, ante. 
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8391a. —— Tithable where landed.}-—By 
custom, fish taken in the sea is tithable 
where landed.—ANON (1682), Cro. Car. 264 ; 
79 H.R. 830. 


8406. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. O. 280. 


3449. Add. Citation :—West. Tithe Cas. 44. 
Add. Annotation :—Refd. Busby v. Avgherino, 
» [1928] A. C, 290. 


8451. Add. Annotation :—As to (1) Refd. Busby »v. 
Avgherino, [1928] A. C. 290. 


3464a. Whether premises exempted from pre- 
scribed rate—Onys of proof.]—By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, ‘‘ & so 
above the rent of 20s. by the year by the 
rate aforesaid.’”’” The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act :—Held: (1) the onus was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Acts; (2) 
defts. had not discharged the onus.—-BUSBY 
vw. AVGHERINO, [1028] A. C. 290; 97 L. J. Ch. 
291; 189 L.T.170; 92 J.P. 129; 44 1. L.R. 
551; 26 L. G. R. 401, H. L. 


3455a. Whether payable on reserved or 
improved rent.|-—-A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 :—Held : tithes were payable 
upon the annual value, & not on the rent 
reserved.— VIVIAN v. COCHRANE (1855), 4 
De G. M. & G. 818; 25 L. J. Ch. 553; 26 
L. T. 0. S.17; 19 J. P. 1381; 1 Jur. N.S. 
809; 3 W. R. 254; 48 H.R. 728, L. CO. 


3455b. Whether non-payment a defence.]— 
Mere non-payment of tithes under the Act 
is not an answer.—StT. PAUL’s WARDEN, 
ETc. v. KETTLE (1813), 2 Ves. & B. 1; 85 
E.R. 218, L. C. 

Annotations :-— Refd. Payno v. Esdaile (1888), 13 App. Cas. 

613; Busby v. Avgherino, [1928} AC. 290. 

3455c. 
ante. 

3456. Add. Annotalion :—Refd. 
Avgherino, [1928} A. C. 290. 


8465a. What words operate to pass.]—A 
tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881, (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, & 
express words are necessary to pass it.— 
Pubiic TrustrE v. LANCASTER Duchy, 
[1927] 1K. B. 516; 06. J. BK. B. 188; 136 
L. T.468; 438 T. L. BR. 163; 71 Sol. Jo. 19,C. A. 

3466. After this case add ‘‘ Transfer to Queen 
ee Bounty. |—See Tithe Act, 10925 (c. 87), 
8. 3.’ 

8466a, -—— Meaning of ‘‘ rectory with cure of 
souls ’’—-Sinecure.|—Pltf. having been in- 











~.]—PAYNE v. ESDAILB, No. 3451, 


Busby iv. 





Cases 3891a —3492a. 


stituted & inducted to a rectory by the 
Bishop in 1917, read himself in & presented 
himself to the vicarage. He was the only 
person in the parish with cure of souls, & 
since his institution he had been in receipt 
of the tithes in respect of the vicarage & 
also of the rectory, & had resided throughout 
in the parish. Since 1849 the rectory & 
vicarage had been held by the same person, 
& for many years the rectory had been what 
is commonly called a sinecure. If the 
rectory was a benefice with cure of souls 
the tithe rentcharge attached to the rectory 
would vest in Queen Anne’s Bounty & be 
pe to pitf. free of rates ; if not, pltf. would 
liable for certain rates. In an action by 
pltf. against Queen Anne’s Bounty for a 
declaration that by the Tithe Act, 1925, the 
rectorial tithe rent which was attached to the 
benefice was transferred to & became vested 
in defts. for all the interest therein & for the 
purposes of the Act :—Held: though pitf. 
was the vicar with cure of souls, yet, since the 
expression “ rectory with cure of souls ’”’ in 
Tithe Rentcharge (Rates) Act, 1899 (c. 17), 
meant a real cure of souls actualiter & did 
not include a rectory which was a sinecure, 
& since a sinecure could not be turned by 
residence into a rectory with cure of souls, 
pitf. was not a rector with cure of souls 
within the definition of ‘‘ benefice’’ in Tithe 
HRentcharge (Rates) Act, 1899 (c. 17), & the 
action failed._-GREENING v. QUEEN ANNE’S 
Bounty, [1932] 1 Ch. 348; 101 L. J. Ch. 
260; 146 L. T. 447; 48 T. L. Wt. 155; 76 
Sol. Jo. 10; 30L. G. R. 181. 
3466b. Meaning of ‘‘ benefice.’’]—GREENING 
v. QUEEN ANNE’s Bounty, No. 3466a, ante. 


3468. Add. Annotation :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


3470. Add. Annotation :—Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 


3475a. -.]—UNIVERSITY COLLEGE, 
OxForRD (Master & FELLOWS) v. GARTON 
(1847), 10 Q. B. 760; 16L. J. Q. B. 381; 9 
L. T. O. S. 245; 11 Jur. 907; 116 E.R. 289. 

Annotation :—Refd. R. vr. England & Wales Tithe Comra. 

(1852), 21 L. J. Q. B. 208. 

3487. After this case add : 

.}—See, now, Extraordinary Tithe 
Act, 1897 (c. 23), s. 1 (1). 

8488. For ‘‘ Held: the ct. had jurisdiction to deal 

with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ” read ‘‘ Held: (1) the ct. had 
jurisdiction to deal with the costs; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.”’ 
Add. Annotations :-—As to (1) Apprvd. Le 
Wartling Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2Ch. 123. 

8492a. Abortive sale by auction—Second 
distress & sale by auction—Jurisdiction to 
order.]}——Upon the application of the tithe 
owners a county ct. judge made an order for 
the recovery of tithe rentcharge issuing out 
of certain lands, & he directed that an officer 
of the ct. should distrain upon those lands 
for the sum. The officer of the ct. distrained 
& offered the goods seized for sale by auction. 
A number of persons attended the sale & 
by their conduct prevented it from being 
successful, not bidding themselves & pre- 
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venting others from bidding. The tithe 
owners thereupon applied to the county ct. 
for a further order for the recovery of the 
same tithe rentcharge, together with the costs 
& expenses of the abortive sale. The county 
ct. judge accordingly made an order that a 
second distress be levied for the recovery 
of the same tithe rentcharge, together with 
the costa, & directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorart was obtained to remove the second 
order of the county ct. judge into the High 
Ct. upon the ground that he had no juris- 
diction to entertain or adjudicate upon the 
application or to make the order :—Held: 
(1) the county ct. judge had not exceeded his 
jurisdiction in ordering a second distress, in 
view of the fact that there was a combination 
of persons to prevent the sale on the first 
distress from being effective, or in ordering 
that the goods seized should be sold by tender ; 
(2) the application for the second distress was 
properly made by the tithe owners, & it was 
not necessary that it should be made by the 
officer of the ct.—R. v. CLEMENTs (JUDGE), 
Lx p. FERRIDGE, [1932] 2 K. B. 585; 76 
Sol. Jo. 414; sub nom. R. v. KENT CoUNTY 
Court JUDGE, Hz p. FERRIDGE, 101 L. J. 
K. B. 603; 147 L. T. 353. 


8492b. ——- ———- Who may apply for second 
* distress— Tithe owner.]— li. v. CLEMENTS 
(JUDGE), Hx p. FERRIDGE, No. 3492a, ante. 


8506. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 


3513a. Mode of payment of compensation—At 
election of limited owner—Whether election 
revocable.|—He WARTLING TITHE REDEMP- 
TION, No, 3513b, post. 


3513b. Cost of investment of redemption money-—— 
Compulsory redemption—Jurisdiction of court 
to deal with.|—By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 64), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 108. 8d. & 5s. respectavely, 


& for the determination by the -Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
aes in exercisé of their option under 
Tithe Act, 1846 (c. 73), s. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the gar idte! trustee of the settle- 
ment of 1898. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life :— 
Held: (1) on an application to invest money 
paid inte ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that. required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), »s. 5, in the discretion of the 
ct. entirely unfettered by any such general 
principle; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, & to have dis- 
missed the application as against him with 
costs. 

(2) Semble : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it.—Re WARTLING TITHE RE- 
DEMPTION, [1924] 2 Ch. 128; 93 L. J. Ch. 
562; 181 L. T. 185; 88 J. P. 1383; 68 Sol. 
Jo. 518; 22 L. G. R. 349, OC. A. 


Compare original volume, p. 492, No. 3488. 


3543. Add. Citations :—[1924] 1 K. B. 151; 93 


L. J. K. B. 116; 130 L. T. 883; 88 J. P. 
83; 68 Sol. Jo. 641. 


3579a. ——- What amounts to incumbrance 


affecting land.J—WRENCcCH v. LorRD (1837), 3 
Bing. N. C, 672; 4 Scott, 381; 6L. J. 0. P. 
193; 132 BE. R. 669. 


3614. Add. Citations:--1 And. 47; 3 Dyer, 


b; sub nom. BELFORD v. Foorp (1595), 
Cro. Rliz. 447; sub nom. BETFORD v. FoRD, 
Cro. Eliz. 472; sub nom. Foorp’s Casz, 
5 Co. Rep. 81 a. 

Add. Annotation :—Roefd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 


8615. Add. Citations :—sub nom. BETFORD vv, 


Forp, Cro. Eliz. 472; sub nom. Foorn’s 
Cash, 5 Oo. Rep. 8la; eub nom. ANON. 


PART VII. SECT. 5, SUB-SECT. 4.—I. mie inoue the consent aor Ministry auly renter Peo has ane Dosseeniad; 
. ‘ 0 ance ag representing the Treasury. an action of trespasa for en on 
8. Necessity for consent of Ministry ° tn" the Hetate of GUNNING, [1929] the land & cutting down trees count bé 


of Finance.|}—The estate of G., whic y 
vested in the Land Purchase Com- %- I. 61.—-IR. 


brought in his name, & not in the name 


f the corpn.-~SrT. STEPHIN RECTOR ”. 


8) 6 
Tyan by Norther ireland Land Act; == PART VIL. SECT. 6, SUB-SECT, 3, ‘ToRTELOT (1842), 1 Kerr, 537.—CAN. 


» was subject to two ecc ical 


tithe rentcharges. The vendor served 3536 i. Proceeds of sale— Application 


notice of mution to redeem these Church of Scot 


y & ln- 


land (Pr 
charges, & the redeniption rice was dowments) Act, 1935 (e. 3 ), & an PART VII. BECT. 1, SUB-SEOT. 2.~~A, 


fixed by the Judicial Comr. at nine MILLIGAN, PETITIONER, 
teen 92.500 


[1927] 8. 


sk. Ontario Act of 1889 st 


mplifyr 
bet purchase in each case, the * : sales. of property held in truat for ra bees 
nistry of Finance objected :—Held ; d i. ——~ -—— Action for trespass. }— 0 Ct Gi e » JOHN'S 
to a church 8p. hl. 585; 60 


egaroir poor tithe rentcharges cannot Where land is granted 


eemed under Land Purchase corpn. as a glebe, & a rector has been 
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(1574), 1 And. 47; 8 Dyer, 888 b; Ben. 238. 
Add. Annotation :—Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 

8648. To cross-reference before this case add 
‘‘ See Ecclesiastical Dilapidations (Amend- 
ment) Measure, 1929 (No. 3).”’ 


3787. After this case add :— 


‘* Extinguishment or redemption of first fruits 
& tenths. }—See First Fruits & Tenths Measure, 


1926 (No. 5).” 
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8827. Add. Annotation :-—Refd. R. v. Customs & 
Excise Comrs., [1928] A. OC. 402. 


$900. The order of the cross-references following 
this case should be inverted. 


8907. Add. Annotations:—Apld. Patton (W. R.) 


Cases 3615—4034b. 


v. Toronto General Trusts Corpn., [1930] 


A. C. 629. Consd. Re May, Beggar v. May, 
[1982] 1 Ch. 99. 


Part VIII.~—Religious Bodies other than the Church of 


3967. After this case add :— 


_ See, now, Minister of Religion 
(Removal of Disqualifications) Act, 1925 


(c. 64). 


4017a. Premises of Salvation Army—-Whether used 
for public religious babel at tg of Worship 
1 (c. 
STRADLING ». Hiaains, No. 2a, ante. 
4027. Add. Citation :~-3 Macq. 827. 
4038a. ——— ———.]—Dor d. Kirk v. RoE (1838), 


(Enfranchisement) Act, 


2 Jur. 945. 


PART VII. SECT. 16, SUB-SECT. 1. 


sa. Spiritual corporation aygregate 
-~—Power to borrow.|—An ecclesiastical 
corpn.. being a non-trading corpn., has 
no implied power to borrow money, 
unless such power is expressly or im- 
pliedly given by its constitution. 
Although an Act constituting such a 
porpne does not expressly give power 
to borrow or to erect a church, but 
does expressly give power to mortgage. 
the power to borrow for the purpose 
of erecting a church is implied, since 
the erection of a church is the 
principal] reason for the Iincorpor- 
ation. — LEONARD v. ST. PaTRICK’s 
PARISA, Nah 1 W. W. R. 601; 
66 D. L. R. 3043; 17 Alita. L. 262, 


PART VIII. SECT. 2, SUB-SECT. 1. 


ti. .}—The canon law of the 
Roman Catholic Church is foreign law, 
which must be proved accordingly.— 
O’CALLAGHAN wv. O’SULLIVAN, [1925] 
11. R. 90.—IR. 

ai. Power to remove parish 
priest.}—Applt., a parish priest, was 
removed from his parish by a decree 
of removal issuod by the bishop of the 
diocese in which the parish was situated. 
Applt. claimed a declaration that the 
decree was iloga) & void on the grounds 
that (1) there was no power under the 
canon law to issue such a decreo unless 
& “citation ’’ had been first served on 
him, & he had an opportunity to meet 
the charges made against him: 
(2) alternatively, if the canon law did 
not require the service of a ** citation ”’ 
or the granting of a personal hearing 
yet the making of the decree withou 
notice to hfm was contrary to natural 
justice :——-Held: the decree was not 
illegal on either ground.—O’CALLAGHAN 
vw, O’SULLIVAN, [1925] 1 I. R. 90.—IR. 

sb. Corporation -— Parish — Borrow- 
tng for church butlding.|—LEONARD ». 
St. PaTRiIcK’s ParigH, [1922] 1 
W. W. a. 601; 66 D. L. R. 304; 17 
Alta. R. 262.—CAN 


ed. Relation to civ: 











civil law — Arch- 
bishop of Hdmonton—As to parishes in 
Calyary diocese.}—LEONARD »v. ST. 
Patrick's PaRisH, {1922] 1] W. W. R. 
601; 66D. L. R. 8043 17 Alta. L. R. 
262,—-GAN, 


England. 








4034. Add. Citation :—eub nom. v. ; 
3 Jur. 460. . 
4034a, -—-— —---~.]—-Special service in ejectment 


where possession of a chapel is sought to be 


56).J-~ 


PART VIII. SECT. 3, SUB-SECT. 3.—-A. 


q .}~-Land was conveyed 
to certain persons in trust for a religious 
body called the United Brethren in 
Christ, & w congregation was organised 
& a church built. Subsequently a 
division took place [n the religious 
body, & it was held that the party 
to which the congregation in question 
adhered were seceders. This con- 
qroneuien continued to use the church, 

, some of the origina] trustees ha 
dicd, appointed new trustees to act 

the survivors, & these trustees 
refused to give up possession to the 
representative of what had been 
declared to be the true body :—Held: 
the trustees must be treated as being 
trustees for the true body, who were 
entitled to enforce the trust & to have 
possession of the church, & it was not 
necessary to organise another con- 
gregation & appoint new trustees for 
hat congregation under’ Religious 
Institutions Act.—BREWSTFR v. HEN- 
DERSHOT (1900), 27 A. R. 232.—CAN. 


se. Tranafer by trustees to church 
corporation—HRepresenting denomination 
of original congregation. |—Pitfs. claimed 
certain land & a church edifice thereon, 
the title to which was in defts. until 
they transferred it to the congregation 
incorporated under the name of * The 
Evangelical Lutheran Trinity Church 
of the Syned of Missouri, Ohio, & other 
States at Neudorf, Saskatchewan "’ ; 
& the question In dispute was, whether 
pitfs. or defts. represented the con- 
gregation for which the land was bought 
& the editice erected :—Heild:; all the 
original members of the congregation 
belonged to the Missouri Synod of the 
Kvangelical Lutheran Church in the 
United States & Canada, & the church 
was built & dedicated as a mission 
church of the Missouri Synod, & not 
as an pear tere church, & the 
question in litigation should be decided 
in favour of defts., & it should be 
declared that it was no breach of trust 
on their part to transfer the property 
to the above-mentioned church corpn. 
—STEIN v. HAUSER Opal 26 W. LL. R. 
452; 5 W. W. R. 971; 15 DT. R. 
223 ’ 6 Sask. L. Rn. 383.—CAN. 


sh. Church books—-Right to retain—- 
Clerk of sessions of Presbyterian church.) 
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recovered.—DoE d. SOMERS (EARL) v. RoE 
(1840), 8 Dowl. 292. 


4034b. —--— — —.]—Special service in an action 
of ejectment for the recovery of a chapel & 
free school.—Dor d. Smrru v. Ror (1840), 
8 Dowl. 509; sub nom. DoE d. SMYTHE v. 
Rog, 4 Jur. 388. 


; : v. FRASER, [1928] 2 
D. L. R. 540; 60 N.S. KH. 71.—CAN. 


sj. Church records, correspondence, 
eltc,——-Right to inspect-—Church member— 
Whether court WW = interfere.J—The 
principle that the ct. will not intorfere 
witb the decision of the members of a 
voluntary assocn., professing to act 
under their rules, where it ix not ahown 
that there was mala fides in arriving at 
the decision, or that the rules were 
contrary to natural justice, or that 
anything was done which was contrary 
to the rnies themselves, was applied 
herein to the decision of the board of 
directors of a local church, ratified by 
the congregation, refusing to allow a 
member thercof to inspect sll the 
records, correspondence & files of said 
local church.—-WkETMON v. BAYNE, 
[1928] 1D. L. R. 848; [1928] 1 W. W.R. 
519; 28 Alta. L. R. 446.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.-—C. 


4026 ii. -—— .—Pltfis. & those 
associated with them, being a minority 
of tho members of a Regular Baptist 
Church, refused to sign an acceptance 
of certain ‘‘ articles of faith ” proposed 
to them by defts. representing the 
majority, & were, in consequence of 
their refusal, if certain resolutions 
passed at meetings of the congregation, 
pitfs. dissenting, were to govern, 
excluded from membership :—Held : 
there was no inherent or other power 
in defts. to change the statement of 
doctrines, & the trustees had no 
authority to hold the property on any 
other trusts than those declared by the 
deed.—WODELL v. PoTrieR, [1929] 3 
D.L. Ml. 525; 640. L. R. 27; varied, 
1D. L. R. 726; on appeal, 2D. L. fh. 
449,—CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.—E. 


sk. Power to sell—Wéith consent of 
governing bhody—Contrant to. aell by 
representative of congregation— Invalid. | 
—IRVING 0, MOLACHLAN (1856), 5 Gr. 
625.-—-CAN. 

aq. “ Waisenami” o Mennonite 
Church—-Power to sue.j—Pltfs. who 
han-administrators by 
ennonite congregation 
held to constitute the “ Waisenamt,” a 
special department of the congregation 





Cases 4047a—4055. Einciuish anp Emprme Dicrest SUPPLEMENT. 


4047a. Who are.}—The word “ Jew”’ in E 
law has almost always been confine 
ersons practising the Jewish religion; the 
B sabilities of Jews have not attached to 
ersons of Jewish race who have become 
L.J.).—-KEREN KAYE- 


aptised (SLESSER, 


lish 


METH LE JISROEL, Lip. v. INLAND REVENUE 


Comrs., [1931] 2 K. B. 465; 100 L. J. K. B. 
506; 145 L. T. 320; 47 T. L. R. 461, C. A; 
on appeal, [19382] A. C. 650, H. L. 


organised for the purpose of managing 
the estates of deceased members, & 
to be entitled to sue in their own 
names to recover moneys loaned by 
them out of the funds thercof.— 
NEUFELD & NEUFELD v. FESR, [1929] 
4D. L. R. 1070; 1 W. W. R. 908; 38 
Man. lL. R. 194.—CAN. 


PART VIII. SECT. 4. 


sl. Authority of the Kear mecting— 
Right to hold pipet 8 refusing 
to accept ok of discipline.)}—The 
supreme or governing body of the 
Society of Friends, or Quakers, in 
Canada, ae well in respect to matters of 
discipline as to the general govt. of 
the society, is the Canada yearly 
meeting. The Canada yearly meeting 
having adopted a book of discipline 
which certain members of the society 
refused to accept, these dissentient 
members, therefore, could not hold, 
nor exercise any right over, property 
granted to a subordinate brauch of the 
society to which they had formerly 
belonged.—-JONES v. DORLAND (1886), 
14 S. C. Rn, 39.—CAN 


PART VIII. SECT. 7. 


b {. Irregular marriage in 
presence of minister followed by prayer-— 
Minister not guilty of offence under 
Marriage Notice (Scotla Act, 1878 
(c. 43), 8 12.}-—-STRATHERN v, STUART, 
{1926} S. C. (J.) 114.—SCOT. 


sf, Minister’s stipend—Obligalion to 
rovide.J—GRERNOCK (PROVOST)  v. 
ETERS, (1893] A. C. 258.—SCOT. 


PART VIII. SECT. 9. 


sm. Plan of co-operation adopted by 
Presbyterian d& Methodist congrega- 
tions— Whether unit for voting on church 
union.}— Re CONN PRESBYTERIAN 
po te (Ont.), [1926] 4 D. L. R. 385.— 





so. Members—Who are—-Name on 
roll.}—-Ropnry Cask (Ont.), [1926] 
2D. L. R. 516.—CAN, 








sp. —— Name also on 
roli of another church. }-—Re MAPLE 
VALLEY PRESBYTERIAN CnurcH (Ont.), 

8G. ee «CO roll.) —Ie 
BURLINGTON PRESBYTERIAN Creren 
(Ont.), [1926] 4 D. L. R. 380.—CAN. 

sr. S. FP. Re Dartnousm MItLis 
PRESBYTERIAN CHURCH (Ont.), [1926] 
4D. L. R. 383.—CAN, 

st. Reserve or 
appendiz roll.}-—-WicoKk Case (Ont.), 

BV. 
RICHMOND HILL PRESBYTERIAN CHURCH 
(Ont.), (1926) 4 D. L. R. 365.—CAN. 

sw. Meetings—Calling—How regu- 
lated—Meeting relating to entry into 
Church Union.) —- CAMERON vv, S81. 
LUKE’S SatT SPRINGS (TRUSTEES), 
[1927] 2D. L. R. 760; 59N.8. RR. 272: 
affd. sub nom, ST. LUKE’s SALT SrninGs 
(TRUSTEES) w©. CAMERON, {1929] 3 
D.. R. 497; 8.0. R. 452; affd., [1930] 
A. C. 673.—CAN. 

sy. Property—Statutory disposal of.} 
——Re UNITED CHURCH (P. E. 1.), (1927 
2 D. L. Rn. 1169.—CAN. 


BZ, ———- + MOLEAN v. BALLAN®= 
TYNE, [1928] 4D. L. R. 37; 620.L. R. 
443.—-CAN. 








——- ae. ] He 








eerere 
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88. -—-—- ——-.}—A majority of the 
coneeeny of a Presbyterian Church 
at G. in Jan. 1925, voted in favour of 
union with two othor denominations. 
Pitf., who had voted aguinst union, 
brought this action, on behalf of 
himself & other members of the con- 
gregation who had voted against 
union, for an unction restraining 
the trustees of the property of the 
church at G. from using or disposing of 
it otherwise than by transferring it to 
pltf. or trustees for pltf. & other 
members of the Presbyterian Church 
in Canada at G.; & for other relief :-— 
Held; the congregaton of the Church 
at G. after ente the union, was 
entitled to consent, & did effectually 
consent to the application of United 
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4055. After this case. add the following 
to sections :—— 


new 


Sect. 9.—PRESBYTERIANS. 


See cases infra. 


Srot. 10.—GREEK CHURCH. 


See case infra. 


Church of Canada Act, 1925, 8. 4, to 
the property in question; & the Act 
having vested in the United Church 
the power of determining how the 
trusts upon which the property was 
held were to be performed, & having 
provided that what was done in pur- 
suance of the Act should not be 
deemed a breach of the trusts, but a 
compliance therewith, the ct. had no 
jurisdiction to grant the relief asked.— 
AIRD v. JOHNSON, [1929] 4 D. L. R. 
664; 64 0. L. R. 233.—CAN. 

sb. —-—.]—Plitfs., as repre- 
senting all communicants, pewholders 
& adherents of St. James Presbyterian 
Church, Newcastle, N.B., not con- 
curring in church union, claimed tho 
chureh property, or a share therein, 
attacking tho legality of the congre- 
gational votes, one taken under the 
rovincial Act & the other under the 

ominion Act, aforesaid, in favour of 
union, & contending that, in any case, 
the property fell within sect. 6 of 
14 Geo. 5, N.B., & therefore, there 
having been no “* consent ”? under that 
sect., the property had not vested in 
the United Church but belonged to the 
continuing Presbyterians of the con- 
gregation :—Held: the congregation 
not having passed a vote of non- 
concurrence, it became, by statutory 
operation, a congrogation of the United 
hurch, &, even if the property fell 
within sect. 6 of 14 Goo. 5, N.B., yet, 
after the Union, it was held for the 
benefit of the congregation as a con- 
gregation of the United Church; the 
absence of consent under sect. 6 merely 
luaving the property unaficcted by the 
trusts, & not subject to the torms & 
conditions, set out in the Model Deed. 
—FERGUBON v. MacLEAN, [1930] 
S. C. R. 630; (1931) 1 D. L. It. 613 
affg., 2M. P. lt. 61.--CAN. 


PART VIII. SECT. 10. 


sc. Selection of pricsts—Right of 
majority of members. J—JYWIRNICHUK ¥. 
ZAICHUK (Sask.), [1926] 3 W. W. R. 
508.—CAN, 





EDUCATION. 


Part I.—In General. 


Vol. XIX. Cases 5—14a. 


5, Add. Annotation :—Refd. B. v. B., [1924] P. 176. 


Part {1.—Central and Local Education Authorities. 








13. Add. Annotation :—As to (2) Folld. Richard- 
son v. Abertillery U. D. C., Thomas v. Same 
(1928), 44 T. L. R. 333. 

ida. .|—Pltfs., assistant teachers in the 


employ of deft. council. claimed injunctions 
to restrain the council] from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 
The council were in financial difficulties, & 
had approached the Minister of Health with 
a view to obtaining a further loan. 


PART I. 


sa. ight of child—To receive instruc- 
tion.}——'The governing principle of 
School Act, Kh. 8. S. 1920, c 110, is 
that children between the ages referred 
to in sect. 202 (2) (as amended by 1928 
c. 48, 8. 18) have the right to attond 
school & receive instruction. The right 
is the right of the child itself; & it Is 
not a matter left to the discretion of 
its parents or the school board,— 
WILKINSON v. THOMAR (Sask.), [1928] 
2W. W. RR. 700.—CAN. 


PART Hl. SECT. 2, SUB-SECT. 1. 


sb. School board-—kHlection—Method 
of voting.|}—Re EDMONTON SCHOOL 
Boarp Euecrion (Alta.), [1927] 1 
D. L. R. 411.—CAN, 


sc. Education Board—Distinct entity 
from Croum~--Right of sub-contractor—— 
Charge on money due from board to 
contractor.|—The effect of Education 
Act, 1924, s. 24, is to constitute an 
Kducation Board an entity separate & 
distinct from the Crown, & in conse- 
quence a claim of charge can be validly 
established by a sub-contractor upon 
moneys due to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
—McCaLLrM v. OFFICIAL ASSIGNEE OF 
Sagar & Lusty, [1928] N. Z L. RR 
292,—N.Z. 

sd. Inability to act as landlord— 
& tenant of same school,)—-Where a 
domand was made upon a municipal 
council for $25,000 to be spent in 
repairing, improving & enlarging one 
public school building in the town in 
order that it might serve as the sole 
ublic school for the town, another 
Building erected & paid for by public 
school supporters being used for high 
school purposes only, & the intention 
being to chia the high school an 
adequate rontal :——Held : this p ose 
of the board was not authorised by 
clause (8) or clause (v) of sect. 88 of 
Public Schools Act, R. 8S. O., 1927, & 
was wtra vires of the board.—Re 
ALMONTE BOARD OF EDUCATION & 
ALMONTE, [1930] 1 D. L. R. 568; 64 
O. L. R. 505.—CAN. 

se. Duty of trustees—To summon 
mecting— Hequtsition mafsority 
ratepayers -— Powers of inspector on 
refusal. }-—If a requisition is made to 
the trustees of schools, by a ino 
of the ratepayers of a district, to call 
a special meeting for & purpose 
authorised by Common School Act, 
1871, it is their duty to call the meeting 





been refused, unless the finances were placcd 
on a sound footing & expenses reduced. 


. With a view to achieving this result they 


ments 
This had 


under sect. 28 of the Act; & if they 
refuse, the inspector is authorised to 
epnolns new trustees, under sect. 37 
of the Act.—Hyr p. GILBERT (1873), 14 
N. B. R. (1 Pug.) 231.—CAN. 


sf. To take legal advice—In 
important matters of law.}—School 
trustees should not act with respect to 
important matters of law, such as the 
legal right of a child to receive instruc- 
tion in the school, without consulting 
their solr. & counsel; &, if they do so, 
it must be at the risk of having to pay 
costs if they are wrong.--WILKINSON ¥. 
cane: (1928) 2 W. W. R. 700.— 





SR. Meeting not formally sum- 
moned— All trustees present—Necessity 
to record waiver of proper notice.j— 
Where all the members of a board of 
school trustees are present at a meetng 
thereof & tacitly waive the written 
notice called for by School Act, 8. S. 
1920, c. 110, 8. 104 (1), the fact that 
their consent to the waiver is not 
recorded in the minutes & subscribed 
by each member of the board {s a mere 
fnformality.— WATERMAN-WATERBURY 
MANUFACTURING Co., LTD. v. SLAVANKA 
ScHooL District, {1928}) 4 D. L. R. 
622; [1928} 3 W .W. R. 16.—CAN. 


sh. Contracl—-Formalities neces- 
sary—Ezecuted contract.j—The con- 
tention that a contract in the form 
prescribed by School Act, R. S. A. 
1922, oc. 51, 5. 194, between a school 
teacher & a school district was not 
bindi on the lutter because not 
entered into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was held not 
applicable to an executed contract, &, 
in any event, was complotcly met by 
School Act, R. 8. A. 1922, ec. 51, 8. 195, 
which provides that ‘‘ The contract 
shall be deemed valid & binding if 
signed by the teacher & by the chair- 
man on behalf of the board.”’—SomeErs 
v. LIBERTY Sch. Dist., [1928] 2 D. L. R. 
334; [1928] 1 W. W. R. 884.—CAN. 


aj. Tenders not called 
for.}—The fact that before awarding 
a contract for the erection of a school- 
house the board of trustees did not 
advertise for or obtain formal written 
tenders held to have been a mere 
informality in the internal manage- 
ment of the board which did not affect 
the rights of the contractor to whom the 
contract was awarded.—WaATERMAN- 
WATERBURY MANUFACTURING Co.,, 
LTD. v. SLAVANKA SCHOOL DIsTRIOo?Y, 
1928) 4pdk - 522; [1928] 8 
W. W. R. 163 revad., (1929] 2D. L. R. 
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appointed a sub-committee with full powers 
to scrutinise expenditure & effect reductions 
& savings. This committee recommended 
that pltfs., who were remunerated on the 
Burnham scale, should have their engage- 
determined by notice. 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 


Acting in 


161; 1 W. W. R. 598; 23 S. L. R. 338, 
~—CAN. 


sk. Benefits of contract 
accepted.J—-School Act, R. 8S. 8S. 1920, 
c. 110, 8. 105, is imperative: & where 
it has not been complied with in respect 
to a contract the contract is absolutely 
void; & the fact that the work has 
been done & the benefits thereof 
accepted by the board does not entitle 
the contractor to recover from the 
board an amount due thereunder.— 
WATERMAN-WATERBURY Mra. Co., 
Lrn. v. SOUTH ARCOLA Sonoor Drat., 
(1929) 2D. L. R. 214; 23S. L. R. 227; 
11928] 3 W. W. ht. 690.—CAN. 


sl, —-—— Hiring of teacher. } 
— McDonaLp v. ELDON ScHOOL Dts- 
Be 3 (1929), 1 M. P. R. 253.— 


sb. -+~Where 
a statute provides that no act or 
yrocecding of certain corpns., in 
his instance a school corpn., ‘* which 
is not adopted at a regular or special 
meeting of the trustees, shall be valid 
or binding on any person affected 
thereby,’® a proposed contract is not 
binding on the corpn., unless a 
formal vote on the question of its 
approval was put to the trustees, even 
though the contract has been signed 
with the corpn.’s seal. Evidence that 
the chairman & secretary were war- 
ranted in inferring that the majority 
assented to a motion which was made, 
but not put to the miecting, for the 
adoption of the proposed contract, is 
not sufficient.—WARDROP v. WHITE- 
MoUuTaH ScnooLt Disrrict, [1931] 3 
WwW. W. R. 499; 4D. L. R. 861; 40 
Man. L. I. 1.—CAN. 


ad. Remowal of trustees— By Board of 
Commisstoners— Under 4th R.S., c. 82.]— 
Fleld : where no vacancy had occurred 
& no proof was produced of any refusal 
or neglect by on the part of the 
trustces to act or perform their duties 
as such, their disrnissal by the Board of 
Counrs. was uwiira vires—SCHOOL SECTION 
16 TRUSTEES 1 CAMERON (1877), 11 
N. Ss. R. (2 Rh. & C.) 328.—CAN. 


sf. Improper dealings with 
trust funds—<dAction-—Whether Atiorney- 
General necessary party.}—In an action 
by an incorporated educational institute 
for the removal of one of the trustees 
who also acted as secretary, for alleged 
improper dealing with the corporate 
funds, judgment was given, but with- 
ont any finding of wilful misconduct, 
directing such trustee’s removal, on the 
ground that so much doubt was cast 
































Cases 14a—23. 


21a. 





sent out determining the contracts signed by 
their clerk :— Held: (1) it was clear that it 


‘had become necessary to practise strict 


economy, & judicial notice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 
s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been prepared 
& sent to pitfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, & pltfs.’ 
claim failed.—RICHARDSON v. ABERTILLERY 
URBAN District Councit, THomMas v. SAME 
(1928), 138 L. T. 688 ; 92 J.P.59; 44T.L. R. 
333 ; 72 Sol. Jo. 226. 


Order to play alleged dangerous game. |—— 


238. 


ENGLISH AND Emprre Dicest SuPPLEMENT 


'& was an unemployed person undergoing a 


compulsory course of instruction at a county 
council instruction centre, was ordered by the 
council’s instructor, a man of experience, to 
take part in an organised game called ‘“‘ riders 
& horses,’” in which one boy mounted the 
back of another & endeavoured to bring to 
the ground the foot of the boy who was acting 
as ‘‘ rider’ in an opposing pair. During the 
game the infant pl f., who was taking the 
part of a ‘“ horse,” fell on the wooden floor & 
seriously injured his arm. In an action 
against the council for snp. Feoanite on the 
ground that the game was so dangerous in itself 
that to order a boy to play it amounted to negli- 
gence, the evidence of the instructor was that 
for 20. years he had seen the sue played 
without serious accident :—Held: there was 
no evidence of negligence, & therefore the 
action failed.—JONES.v. LONDON COUNTY 
Counc (1932), 96 J. P. 371; 48 T. L. R. 
577; 30 L. G. R. 455, C. A. 


Add. Annotation :—Consd. Langham v. Wel- 
lingborough School Governors & Fryer (1932), 


The infant pltf., who was 


upon his dealings with the trust funds 
ihat it would not be proper to allow 
him to remain a member of the board. 
Such an action is maintainable without 
making the A.-G. a party.—WILBER- 
FORCE EDUCATIONAL INSTITUTE  ¥. 
HOLDEN (1887), 17 O. R, 439.—CAN, 

so. —--— Neglect of duty— Proceedings 
for removal informal—One applicant not 
ratepayer.}— Although on an appeal 
by school trustees from a judgment 
romoving them from office the Ct. of 
Appeal agreed with the judge appealed 
froin that applts. bad been guilty of 
a& neglect of duty in disregarding 
School Act, K. 8S. 8. 1920, c. 110, with 
respect to procuring a new site for a 
schonl house, it was held. nevertheless, 
that the appeal must be allowed on the 
ground, raised apparentiy for the firat 
time in the notice of the appeal, that 
one of the five persons by whom the 
proceedings for removal were com- 
menced was not at the time they wore 
cormmeuced on the last revised asresa- 
ment roll for the district, &, therefore, 
was not a “‘ratepuyer’’ within the 
meaning of sect. 124 of the Act.— 
i. e. Riwny & Prsecanick, (1929) 
2D. L. 1.337; 23.5. L. BR. 281; (1928) 
3.W. W. 2. 728.—CAN., 


sq. Appointment of trustee—Whether 
valid— Made at annual meeting of rate- 
payers— No notice of special business. |— 
The election of a trustee at the annual 
meeting of ratepayers in question herein 
to fill a vacancy on the board caused 
by resignation was held invalid, since by 
Schoo! Act, IX. 8. 8. 1920, c. 110, 8. 12a, 
such a vacancy must be filled at a 
special meeting; &, since sect. 92 (2) 
requires the notice of a special meeting 
to set forth its purpose, & the nutice 
of said annual meeting made no 
mention of the election of a truatee to 
fill the vacancy, it coujld not be said 
that the annual meeting was such a 
special mecting.—LACOURSE v. MCLEL- 
LAN & DEGRaw, [1929] 3 D. L. R. 73; 
23 8. L. 1. 159; [1928] 3 W. W. R. 
680.—CAN. 

st. ——— Reports not read as 
directed in School Act.J—An election 
of trustees under School Act, R. S. 8. 
1920, c. 110, ts not rendered invalid 
by the fact that the reports referred to 
in sect. 70 were not read before they 
were elected.—- LACOURSE v. MCLELLAN 
& DE Grew, (1929) 3 D. L. 73; 23 





17 years of age 


eer eee eee ners ee er ene meee en ee ee eee 


sv. Qualification of trusteea— Able 
to read & write ’’—Whether ‘‘in the 
English language” implied.}—The 
words ** able to read & write *’ in Public 
Schools Act, R. S. M. 1918, «. 165, 
8, 24 (2) (C. A. 1924, ¢. 165, 8. 8), which 
rescribes the qualifications of school 
ees, are not to be read 
modified by the addition of the words 
in the ters la 
28] 2 


nguage.”’ 
MACZEWSRY, [1] WwW. W. R. 24.— 
CAN. 


o—- 


sw. liffect of trustee teaching in lic 
school-—Office vacated.}—-He KasT YORK 
PUBLIC SCHOOL BoaARD & MACKENZIE, 
{1931} 2 D. L. R. 558.—CAN. 


sx. School district-~Annual meeting— 
Commenced after time fixed by School 
Act—Whether valid.J}—The fact that 
the annual] meeting of a school district 
was not commenced until after two 
o’clock in the afternoon, the hour 
appointed by Schoo! Act, R. S. 8, 1920, 
o. 110, a. 64, does not render the pro- 
ceedings at. snch meeting invalid.— 
LACOURSE vv. MCLELLAN & £ODE 
Graw, (192913 D. L. R.733; 238.L.R. 
159; [1928} 3 W. W. R. 680.—CAN. 


PART I. SECT. 2, SUB-SECT. 2. 


k i. iIfeaning of *‘ residence ”’ in 
Schools Act, Rk. S. N._B., 1927—Resi- 
dence of child.}J—fx g: LAMBERT (1930), 
] M. p, R. 12.—CA e 





PART Il. SECT. 2, SUB-SECT. 4. 


171i. Negligence of education authority 
— Defective state of playground.j|— 
Appits. planted a number of you 
trees upon a portion of the playgrount 
of a school under their control, & 
erected wooden stakes with sharp & 
jagged points round each tree. These 
stakes were pressed intu the ground & 
brought tugether at the top in the 
form of a pyramid. The area covered 
by the trees had become overgrown 
with grass, & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming a mound two or 
three fect in height. Resp.’s daughter 
a child of six years, when playing fell 
on one of the stakes, which Paap 
ber eye:-~-Held: applts. had been 
negligent in not taking steps to obviate 
the danger, & were liable in damages.— 
TRANSVAAL PROVINCIAL ADMINISTRA- 
TION vr. CoLBY, [1925] App. D. 24.— 


24 


as if 


96 J. P. 236. 


17. ii. Defective playground 
equipment.J—A school board which 
provides a piece of playground equip- 
ment, e.g. a ‘ teeter-totter,”’ for the 
use of {ts pupils is, apart from ita 
statutory duty of keeping the school 
property in repair, under the duty of 
seeing that the thing provided is so 
constructed & kept in repair as to be 
reasonably fit for the purpose for which 
it is intended; & is liable in damages 
where injuries sustained by a pupil 
were caused by its negligence with 
respect to such 6é6uty.—SOnUuLTzZ vt. 
GRASSWOLD SCHOOL DistrRicr TRUS- 
THES, [1930] 1 W. W. R. 579; 3 
D. L. It. 600.—CAN. 


0 i, ——-- Supervision of rifle-shooting 
compelttion.|——A. school board has a 
duty to see that the schoo) premises are 
not used in a manner dangerous to the 
children. If it authorises or permits 
a shooting competition with rciflea in 
the course of school sports on a holiday 
granted for such purpose, it must 
provide officient supe jon, including 
efficient inspection of the rifles used, 
& wu breach of that duty will subject it 
to damages for injury to a boy caused 
through his having a defcctive rifie.— 
WALTON v. VANCOUVER BoarRpD oF 
ScuooL, TRuSTKES, [1924] 2 D. L. R. 
if PS W. W. RR. 49; 34 B.C. R. 38. 


o fi. - Pupil injured on dangerous 

ound near school premises. }—A school 

oard is not Hable for injuries caused a 
pupil while on a highway close to but 
outside the school grounds by the 
falling of a dead tree which stood on 
the property of a third person.— 
PATTERSON v, Board or SCHOOL 
TRUSTEES OF NORTH VANCOUVER, 
PATTERSON 1. CANADIAN  HOBERT 
DOLLAR Oo., Tite? 3D. L. R. 33; 2 
Ww. Ww. * 181; 1 B. ©. R. 123.— 





od 


o ili. ——— Pupil left with unguarded 
chemicalsa.jJ—An action by a pupil 
against a board of school teuataee or 
damages for personal injuries resulting 
from the alleged ne ence of a master 
in leaving chemicals urnished 
by the board, unguarded in a school- 
room, must be brought within the time 
limjted b Public Schools’ Act, 
R. 8. B. C., 1924 (0. 228), 8. 81.— 
DUNOAN v. LADYSMITR, BOARD Sofoon 
‘TRUSTEES, {1930} 83 W. W. R. 1753 1 
‘dD. Ll. R. 176; 4 B. CG. R. 154,.——0 r 


24a. 


80. 


32a. 


PART IV. SECT. 2, SUB-SECT. 1. 
q i, ——-.]--THURGO 
(N. 8.), [1929] 4 D. L. 


PART IV. SECT. 2, SUB-SECT. 2. 


261i. Duty to ‘‘ maintain & keen 
ficient ’-—School transferred to local 
authority,}—Trustees of a voluntary 
Episcopal school transferred it to the 
local education authority, the school 
then be 
school, with a eupplementary course. 


Two 


ately authority altered the system 
a neighbouring school. 
against 


Vol. XIX.—Education. Ogses 24a—47, 


Part Ill——Schemes as to Powers and Duties. 


For organisation of education—What amounts 
to ‘‘scheme.’’]—-In determining whether 
proposals put forward by a local education 
authority. for the development & organisa- 
tion of education in its area & submitted 
to the Board of Education for approval 
constitute a ‘‘scheme’’ within Education 
Act, 1921 (c. 51), s. 11, so as to render 
necessary to ite validity the performance by 
the authority of the conditions precedent to 
the submission of a scheme specified in 
sect. 14 (2) of the Act, the test to be applied 


is whether both the education authority & 
the Board of Education intend that which 
is put forward to be a ‘‘scheme’”’ within 
sect. 11 so as to make the education authority 
bound, under sect. 15 (1), to give effect to it. 
The magnitude & quality of the proposals 
are not material considerations.—R. v. East 
Ham BoroveH Councin, La p. Hunt, [1930] 
2K. B. 64; 99 L. J. K. B. 497; 143 L. T. 
709; 94 J. P. 185; 46 T. lL. R. 334; 28 
L, G. R. 646, D. O. 


Part IV.—Elementary Schools. 


Add. Annotation :—Consd. Northern Theatres 
Co. v. Shillito, [1925] 2 K. B. 100. 


-—-~ Provision of concrete paving in play- 
ground.|—A local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-provided schools. 
The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 
Act, 1927 (c. 31), s. 2 :—Held: the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act; 
1921 (c. 51), 8. 29 (2) (d), but the local cduca- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient all public clementary schools 
within their area which are necessary.— 
LANCASTER (COUNTY PALATINE) COUNCIL v. 
CROWE (No. 1), [1929] 1 K. B. 687; 98 L. J. 
K. B. 353; 140 L. T. 554; 93 J. P.388; 45 


T. LL. R.170; 73 Sol. Jo. 13; 27 L. GR. 96, 47. 


D. C. 3; subsequent proccedings, [1929] 1 K. B. 
604, D. C. 


ep vw. Vienzau’ S. O. 590.--SCOT. 


Rt, 857.-—CAN. 
of their statuto 


conducted as a primary 
years after the transfer, the 
to conduct it in sequence with 


In an action 
the education authority at the 


instance of the former trustees :—~ 


boun 
th; 


8 
sohool of the same character & status 
as at the date of the transfer & provide 


s 
at that date.—NORFOR v. ABERDEEN: 


Held: un 
Act, rt 8s. 18 (3), defenders were 


der Hduoation (Scotland) 


to hold, maintain sc. Zeachers—— 


& man 
school as a public 
& atat 


struction to that provided 


ae EDUCATION AUTHORITY, [1924] sd. 


28 ii, -—-— Performance of aa 2 dis- 
puted——Jurisdiction of court.}— 
while questions as to due fulfilment or 
observance by the education authority 
obligations were 
questions of fact which foll 
mined by the Education Department 
under Education (Scotland) Act, 1918, 
8s. 18 (4), where the question involved The B 
the measure of these ob) 
was a question of law, 
which the jurisdiction of the ct. had 
not been excltided.—NORFOR v. ABER- 
DEENSHIRE FDUCATION 
[1923} 8S. C. &881.—SCOT. 


ations, ne 
th regard to 
AUTHORITY, 
PART IV. SECT. 2, SUB-SECT. 3. 


v. BATHURST SCHOOL District No. 2 
(TRUBTEES) (1896), 1 N. B. Eq. Rep. 266. 
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45a. Variation of order as to foundation managers 


—Powers of Board of Education.|—The Board 
of Education has power under Education 
Act, 1902 (c. 42), s. 11 (8), to make an order 
varying any order previously made, & this 
power, subject to due observance of the 
conditions of the sect., is practically un- 
fettered. Therefore, when under a trust deed 
of 1860 the vicar & wardens of a parish were 
made managers of a non-provided school, 
& by an order of the Board made in 1903 it 
was provided that there should be four 
foundation managers of the school, one of 
which should be the vicar as ex officio man- 
ager, it was not ultra vires the Board to make 
in 1922 a varying order under Education 
Act, 1902 (c. 42), s. 11 (8), excluding the 
vicar & appointing as managers one warden & 
three nominees of the Archdeacon of Suffolk. 
The provisions of sect. 11 (1), (2), did not make 
the order of 1908 part of the trust deed in 
such a way that it was impossible to vary that 
order without showing that all the provisions 
of the trust deed as to managers were in- 
sufficient, inapplicable, or inconsistent with 
the Act.—FALCONER v. STEARN, [1932] 1 Ch. 
509; 101 L. J. Ch. 231, 232; 146 L. T. 461 ; 
30 L. G. R. 187. 


Add. Annotation :—Refd. Sadder v. Sheffield 
Corpn., Dyson v. Sheffield Corpn., [1924] 1 
Ch. 483. - 


Contracts . of 
trustees to confirm.)}—-DrEsS ROsigeRs v. 
BALMORAL & DALHOUSIE SCHOOL Dis- 


" gTRIoTs No. 1 (N. B.), [192713 D. L. R. 
eld: §05.—CAN. 


PART IV. SECT. 5. 


se. Contribution by one education 
authority to another—Parents nut re- 
siding in area in which school situate re 
. education authority nted 
bursaries to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
education. There was no secondary 
school in Arran, & the children attended 
Ardrossau Academy, which is within 
the education authority. Except for 
two months in summer, the children 
left Arran for Ardrossan on Monday 


to be deter- 


Employment of sisters mornings, & they were boarded during 


of Order of Roman Catholic Church— 
hether sectarian education 


the week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday they returned 
home for the week-end, & they spent 


their holidays at their homes in Arran. 


.}--ROGERS 


Cases 62—96a. 


62. 
72. 


78. 
78a. 


19a. 


Part V.—School 


Add. Annotation :—Apld. Woodward v. Old- 
field (1927), 96 L. J. K. B. 796. 


Add. Annotation :—As to (3) Consd. Thomas 
v. Hughes (1928), 189 L. T. 613. 


Add. Annotation :—N.F. Rednall v. Beamish 
(1926), 185 L. T. 155. 


—-— ——.|—-Where an education authority 
has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a ‘‘ reasonable excuse ”’ for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent.—THOMAS v. 
Huaues, [1929] 1 K. B. 226; 98 L. J. K. B. 
42; 139 1.7.6138; 92 J. P. 169; 44T.L. BR 
818; 28 Cox, C. CO, 542; 26 L. G. R. 545, 
D.C. 

-}—Resp., a share-fisherman & the 
father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week, & applied 
to the local education authority to exempt 
the boy from schoo! attendance. Exemption 
was refused, & on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 





82. 
88a. 


96a. 
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Attendance. 


justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable excuse, & they dis- 
missed the information :—Held: the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices.—-REDNALL v. BEAMISH (1926), 135 
L. T. 155; 90 J. P. 158; 42 T. L. BR. 538; 
24 L. G. R. 391; 28 Cox, C. C. 245, D. C. 


Add. Annotation :—Distd. L. C. C. v. Maher, 
[1929] 2 K. B. 97. 


|—The words ‘under efficient 
instruction in some other manner’’ mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attendin 
private lessons in a subject not approve 
by the Board of Education for elementary 
schools.—-OSBORNE v. MARTIN (1927), 138 
L. T. 268; 91 J. P.197; 44 T. L. R. 383 25 
l. G. R. 532, 28 Cox, C. 0. 465, D. C,. 


~.]—1921 Act (c. 51), 3. 49, provides that 
any of the three reasons therein set out, 
which may be summarised as follows: 
(a) sickness ; (0) no school open within three 
miles; (c) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school :—Held: 
those three reasons were not an exhaustive 








them, could competently prosgecute.— 


The A. education authority claimed 
repayment of the cost of educating the 
chiidren at Ardrossan from the B. 
education authority :—Held: pursuers 
were entitled to recover the cost of the 
children’s education from defenders. 
Education (Scotland) Act, 1918 (c. 48), 
s. 10, discussed.—-AYRSHIRE Epuca- 
TION AUTHORITY V. BUTESHIRE Epvuca- 


TION AUTHORITY, [1926] S, C. 169,— 
SCOT. 
PART IV. SECT. 6. 
s{. Alteration of school section 


boundaries—Sufficiency of notice.J-—By 
a township bye-law, certain land was 
detached from one schoo) scction & 
added to another. Notice of the pro- 
posed alteration had beon given by 
the township council by posting 
fourteen notices, soven in cach of the 
sections, & publicity was given in the 
public press, though not by advertise- 
ment containing the formal notice. 
On an application for a declaration 
that the bye-law was invalid :-—~2Zeld : 
Public Schools Act, 1920, a. 15 (1) (b), 
should be construed as leaving the 
notice to be given entirely to the dis- 
cretion of the township council.—Re 
HoyLaANp & YORK (1923), 55 0. L. XH. 
185.—CAN. 

sj. Alteration of school districta— 
By whom sanctioned—7T Vict. c. 29, 
8s. 14, 24.)}—McFeer v. DunDAR (1860), 
10 Cc. P. 94,—~—-CAN. 

sk. ——— Award under Public Schools 
Act, 1896 (c. 79) (Ont.)}—Validity.}— 
Re CHESTERVILILE PUBLIO SCHOOL 
BuoaRD (1898), 29 O. R. 321.—CAN. 


sm. Union of sectiona—40 Vict. c. 16 
(Ont.)—- Effect of.j-—-Re MINISTER OF 
EDUCATION PETITION (1877), 28 C. P. 
325.—CAN. 

80. Refusal of some trustees to join in 
transfer—-- Right of majority of trustees 
to require erecution Ulead 
The managers & a majority of the 
trustees of B. public elementary schools 
decided that the schools should be 
transferred to the County Council of 
L. under Education Act (Northern 
Iroland), 1923. Four trustees refused 


to join in the necessary deed of con- 
veyance :—Held: the majority of the 
trustees conld require the minority 
to join in the deed for the purposo of 
transferring the schools under the Act. 
—LONDONDERRY C. C, vu. M'GLADE., 
{1929} N., 1. 47.—IR. 

sq. Under Education (Scotland) Act, 
1918 (ec. 48), 8. 18 (7)—Necessity 
for consent of Education Authority. }— 
The trustees of a Roman Catholic 
schoo], estublished after the passing of 
Education (Scotland) Act, 1918, 
obtained in 1926 tbe consent of the 
Department to the transfer of the 
school to the Education Authority, & 
thereafter they intimated ta tho 
Authority their intention to transfer 
the school. The Authority refused to 
accept the proposed transfer, &. in an 
action of declaration brought by the 
trustees, maintained that its consent 
was a condition precedent to a valid 
transfer :—Held: the consent of tho 
Authority was not a condition prece- 
dent. to a valid trancefer, &, as tho 
Kdneation Department had given its 
consent, the anthority was bound to 
accept the transfer.—FPONNYBRIDGE 
ROMAN CATHOLIC SCHOOL v. STIRLING- 
SHIHE HDUCATION AUTHORITY, [1930] 
S.C. 27; sub nom. SMITH ¥. Seine. 


SHIRE EDUCATION AUTHORITY, 


T. L. R. 137.—SCOT. 


PART V. SECT. 1, SUB-SECT. 2. 


at. By whom taken.j}—A_ father, 
charged with failure to provide 
efficient education for his child upon 
a complaint at the instance of ‘‘ the 
person appointed by the education 
authority for the county of Lanark to 
prosecute,”’ objected on the ground 
that the proper prosecutor was the 
school management committce for the 
area, or the person appointed by them : 
—Held: the power, previously vested 
in school boards, to prosecute for 
education offences was included in the 
powers transferred to the education 
authority by 1918 Act, & had not been 
restricted by 8.3 (2); & the education 
authority, or the person appointed by 
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HIDDLESTON v. WILSON, [1924] S. C. 
(J.) 62.—SCOT. 


sb. Under Iiducation (Scotland) Act, 
1872 (c. 62), 8. 70.J—The above sect. 
has not been impliedly repealed by 
Education (Scotland) Act, 1908 (ce. 63), 
a. 8, & @ prosecution under sect. 70 is 
competent, even though the real 
question at issue between the parent 
& the education authority is the 
selection of the school which the 
children are to attend. Semble: pro- 
cecdings should not be taken under 
sect. 70 whero there is a question of 
principle at issue between the parties. 
-~CALDER Uv. ALEXANDER, [1026] 8S. C. 
(J.) 51.— SCOT. 


PART V. SECT. 2. 

sd. J'o regulate age cf admission of 
pupils to grade I—~—Power of town dis- 
trict trustecs. }—~‘The power which School 
Act, lt. &. S. 1920, ec. 110, 8. 310 (27), 
gives the trustecs in town districts 
to determine in the case of graded 
schools at what time pupils may be 
admitted to grade I]. is not confcrred 
on the trustees of districts which are 
not town districts.— WILKINSON — t. 
cen ee {1928] 2 W. W. Ik. 700.— 


PART V. SECT. 8. 


89 1. No school within three 

miles—Parent'’s refusal of offer of 
travelling facilities.}—A father was 
charged with failure to provide efficient 
education for his son aged twelve years, 
contrary to Education (Scotland) Act 
1908 (c. 63), & 7 (). The boy had 
pene out of the primary school, & 
here was no secondary achoo!) within 
three miles of his place of residence. 
The education authority offored to pay 
an allowance towards the cost of con- 
veying the boy to a secondary school. 
The father refused the offer :—Held : 
the father had a “ reasonable excuse " 
for failure to provide education within 
Education (Scotland) Act, 1883 (c. 56), 
8. 11.—MAOKENZIE v. SmirTa, (1927) 
8. C, (J.) 47.—SO0T. 





enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 
(0) & (c), the tribunal] must accept the excuse 
as being a reasonable excuse. If, howeve?v, 
parents sought to find a reasonable excuse 
outside the named categories (a), (b) & (c), 


Vol. XIX.—Education. 


the tribunal were not bound to accept it; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
—LONDON Country COUNCIL v. MAHER, [1929] 
2K.B.97; 98L. J. K. B. 492; 142 L. T. 69; 
93 J. P.178; 45 T. L. R. 634; 73 Sol. Jo. 269; 
29 Cox, C.C.1; 27L. G. R. 444, D.C. 


Cases 96a—99a. 


Part VI—Blind, Deaf, Defective and Epileptic Children. 


99a. 








a boarding school, is the 


de facto custody of the chil 


PART VII. SECT. 1. 


se. Duty of education autl li 
Whether bound to provide free se 
education.}—An education authority, 
with the approval of the Education 
Department, rovided post- 
primary education in certain schools in 
their area. They also provided a 
bursary scheme, under which children 
who passed a qualifying examination 
& whose parente required financial 
assistance, might receive free secondary 
education at certain additional schools, 
The fathers of two children, one of 
whom had failed to pass the authority’s 
bursary exainination, while the other 
had passed the examination, but its 
father had failed to satisfy the 
authority that he required financial 
assistance, brought actions against the 
authority concluding, inter alia, for 
declarator that the defonders were 
bound to provide free secondary 
education for their respective children : 
—Held >; (1) Education (Scotland) Act, 
1918 (c, 48), 8. 6 (1) (a), does not impose 
mnen an education authority any 
Obligations to provide free secondary 
education for all children within its 
area, but merely imposes an obligation 
to submit a scheme dealing with free 
secondary cducation, & (2) it was for 
the Kducation Department, & not for 
the ct., to determinc whether tbe 
scheme submitted was or was not 
adequate; & actions accordingly 
dismissed.—-QUINN v. DuNDER Epuca- 
TION AUTHORITY, HAY v. DUNDEE 
EDUCATION AUTHORITY, [1930] 8. C. 
77.—SCOT. 


PART VIII. 


105 {. Conveyance of children to 
school— Duty of school trustees—Under 
School Act, I. S. S., 1920 (ec. 110), 
ss. 188, 207 (1).}—-Ripines v, Em- 
HURST ScHooL Districr No. 3665 
BOARD OF TRUSTEES (NO. 2), [1927] 
3D. L. R..173; {1927] 2 W. W. BR. 
1593 21 5. C. R, 471.— AN, 

sm. Lease by school  trustees— 
Validily.}—NiAGARA PUBLIC ScnooL 
BoaRD- ¥. QUEENSTON WOMEN’S 
INSTITUTRH, [1926] 4 D. L. BR. 13; 59 
O. L. R. 213.—CAN. 


PART X. 

Penalty for non-com- 
School <Act—Whether 
applicable where schoolhouse rebuilt 
on same stte.}—-WATERMANAVATER- 
BURY MANUFACTURING Co., LTD. »v. 
SLAVANKA SCHOOL Dustrricr, 
4D.L. R. 522; (1928) 3 W.W.R. 16; 
reved., (1929) 2D. L, lt. 161; 1 W. W.R, 
§98; 238. L. R. 338.-—-CAN. 





m 1. —_ot : 
pliance with 





of. Who ta “ owner."’]-—-There 
can be no ** owner ”’ within sect. 70 (2) 
of Schoo] Act, R. 8. A., 1922, until the 
land in question has been patented & 
a certificate of title issued to some one. 
The sect. was never intended to apply 


Who {fs ‘‘parent.’"]—The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 


arent who has 
; & where the 


to a case where the ownership of the 
land was still in the Crown.—He 
BautLas & MINISTER OF IXDUCATION, 
[1931] 1 W. W.N. 290; 25 Alta. TL. R. 
4359.--CAN. 

o ii. ——-“' Adjoining ’’ land-—Mean- 
ing of.J—The word “ adjoining” as 
applied to parcels of land does not 
necessarily imply that the parccls are 
in physical contact with each other. 
Therefore under sect. 135 of Public 
Schools Act, 1930, land may be 
* adjuining ’? an existing school site 
although separated therefrom by a 

ublic highway. — MCKENZIE  v. 
{INIOTA MUNICIPAL SCHOOL DISTRICT, 
[1931] 2 W. W. R. 105; 2D. L. Rh. 
695.—CAN. 

o iii. ——- Appropriate tribunal for 
assessing compensation.|—By sect. 20 
of School Sites Act, 1928, the Official 
Arbitrator is the sole tribunal for 
fixing the price of school sites in a 
municipality for which an arbitrator 
has been appointed. Such an arbi- 
trator having been appointed, pro- 
ceedings before a county ct. Judge were 
declared coram non judice, & his award 
was sect aside.— Re NORTH YORK PUBLIO 
ScHooL Boarp & Durr, [1931] 1 
D. L. It. 198 Py 66 QO. L. R. 1.—CAN. 


i i. Power of trustees—Sale of 
ola site.}—Under School Act, R.S.A., 
1922, a board of trustees has power to 
purchaso a new site for a school & 
remove the school building to it, &, 
with the Minister’s approval, to sell 
the old site.— OLSTEAD v. COAL VALLEY 
ScHOOL Disrrict No. 1053, [1924) 1 
W. W. R. 211.—CAN. 

1 (p. 574) i. Validity of bye-law 
prohibitiny.|}—A bye-law passed by uo 
city council under Municipal Act of 
Ontario, 8. 399A, prohibiting in a 
certain district the erection of build- 
ings oxcept for use as private residences, 
is enforceable in respect of a school 
erected by the trustees of a scparate 
school under their statutory powers.-~— 
TORONTO CORPN. v0. ROMAN CATHOLIC 
SEPARATE SCHOOLS TRUSTEES. [1926] 
A.C. 81; 95 L.J. P.O. 12; 1383 L. T. 
779; 41 T. L. R. 658.—CAN. 


PART X1L. 











dij, ---— Submission condition 
precedent to payment by municipal 
council. |}—IRe BEAVERTON PUBLIC 


ScHooL BOARD OF TRUSTEES & 
THORAH TOWNSHIP, [1932] 4 D. L. R. 
458.—CAN. 

gi. ——- Annexation by urban 
Lace tid ages i hd of.J~-WINDSOR v. 
TURNER, [1925] 2 D. L. R. 684; [1924] 
S.C. lt. 413; revag. 26 O. W. N,. 221.— 
CAN. 

ge li. ——— Assessment by—Whether 
property temporarily in district liable, }— 
Re EDMONTON, DUNVEGAN & BRITISH 
CoLumBta ty. Co. & McLELLAN 
Scnoo,t DIsTrictT, Re MANNIX & WaAtL- 
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father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother :—Held : the mother 
was the parent for the purposes of the sect.— 
WooDWARD v. OLDFIELD, [1928] 1 K. B. 204; 
96 L. J. K. B. 796; 186 L. T. 731; 91 J. P. 
151; 43 T. L. R, 488; 25 L. G. R. 296; 28 
Cox, C. C. 363, D. C. : 


GREN & MCLELLAN ScHOOL DISTRICT, 
{1928] 2 Ww. Ww. R,. 684.—CAN. 


k i. For county pupils 
attending urban collegiate institute.}— 
Re GRIMSBY & LINCOLN COUNTY, [1928] 
4 D. L. R. 589 ; 62 O. L. R. 470.—CAN. 

o (p. 576) i. .—By 
sect. 9 of the award dated Sept. 3, 
1870, mado in pursuance of British 
North Amcrica Act, 1867 (c. 3), 8. 142, 
it was directed that all moneys received 
by the Province of Ontario since June 
30, 1867, from the school lands set 
apart by Canadian statutes & called 
the common school fund should be 
paid to the Dominion, & that the 
income derived therefrom should be 
paid to the Provinces of Ontario & 
Quebec tn the proportions specified in 
sect. 5 of that statute. 

On Apr. 10, 1893, the three Govta. 
of the Dominion, Ontario, & Quebec 
entered under statutory authority 
into an agreement of submission as to 
matters’in difference in the settlomcnt 
of accounts between them under the 
award of 1870, & for the ascertainment 
& distribution of the said school fund. 
Thereunder Quehco claimed that 
certain moneys, which It was admitted 
had not been actually received by 
Ontario, had heen constructively 
reccived, since they were deductions 
which Ontario was not authorised to 
make except at her own expense, & 
should be the subject of distribution 
between them :—Held; the Supreme 
Ct. was right in affirmning an award to 
the effect that the arbitrators had no 
jurisdiction. Moneys actually re- 
ceived by Ontario were alone the 
subject of the submission, the terms of 
which could not be extended so as to 
force a contribution from a large 
constructive —reccipt.—A.-@. YOR 
QUEBEC v. A.-G. FOR ONTARIO, [1910] 
A. C. 627, P. C.-—CAN. 

p (p. 576) 1. Demand upon for 
money collected for erection of school— 
Resolution of trustees insuficient—-Sub- 
sequent bye-law invalid. }—Re SANDWICH 
TOWN ScnooLt TRUSTEES & SANDWICH 


Pp (p. 576) il. Demand upon hea 
expenses of conducting high school— 
Alleged irregularity in description of 
applicants, eltc.}—Re Port Rowan 
Hien ScHooL TRUSTEES & WAISING- 
WAM TOWNSHIP CORPN. (1873), 23 C. P. 
11.—CAN. 

p (p. 576) iti. ———- Money raised by 
sale of debentures—F or erection of school 
butlding—hignt to unexcpended balance. 
—It is the duty of a municipal counc 
to pay over to a school board or boards, 
from time to time, upon request, 
moneys raised by the sale of municipal 
debentures for the erection of a school 
building. The unexpended balance of 
such moneys is not the property of the 
municipality in ita own right, at most 
it is a trustee or custodian of the 























Cases 185—182a. 
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Part Xil—Reformatory and Industrial Schools. 


135. Add. Annolation :—Refd. L. C 
County Council (1927), 187 L. T. 526. 
——.]—A youthful offender com- 
mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
reviously he had 
ate of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 


137a. —— 





Until about three weeks 
resided in L., but at the 


. 0. ». Wiltshire 


& his place of residence was specified to be 


L. :—Held: as there was no proof of his 
actual residence in L. at the date of the 
offence, liis place of residence should have 


581. 


been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the 
residence in the place where the offence was 
committed provided for by the above sect. 
had not been successfully displaced._—-LONDON 
CouNTY COUNCIL vv, 
Counc (1927), 187 L. T. 526; 915. P. 122 ; 
43 T. L. R. 563; 25 L. G. R. 384; 28 Cox, 
C. C. 416, D.C. 


188. Add. Citations :—[1924] 1 K. B. 248; 93 
L. J. K. B. 65; 180 L. T. 414; 27 Oox, C. C. 


resumed 


WILTSHIRE COUNTY 


Part Xlll—Powers and Duties of Poor Law Authorities. 


See, now, Poor Law Act, 1980 (c. 17), as. 53-58. 


Part X1V.—-Universities and Public Schools. 


176. Add. Annotation :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107, 

178, Add. Annotation :-—Expld. Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 


643. 


180. Add. Annotation :—Consd. Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 


643. 


182. Add. Annotation :—Apld. Girls’ Public Day 


moneys for the boards.—CLARKSON v. 
ALLISTON CORPN., [1928} 2 D. 1. Tt. 
715; 62 0. L. R. 149.—CAN. 


Pp (p. 576) iv. ——— Agreement exempl- 
in tacpayer from  taxca—-Whether 
school tares included.|—Ex p. BATHURST 
Co., [1928] 4 D. L. R. 65.--CAN. 

P (p. 576) v. —-— Appeal against 
equalised assessment-— Duty of equaliser. | 
~—QOn ano appeal aguinst the equalised 
assessments made under Public Schools 
Act, 5. 133, as amended by 1928, c. 48, 
8. 13, the only question for the judge 
to decide is whether the equaliser has 
done what the statute as amended 
requires him to do, f.e. made his 
equalisation on the baais of the 
equalisation made by Manitoba Tax 
Commission.-~Re BREAUSEIOUR SCHOOL 
District (Man.), (1928) 3 W. W. KR. 
310.—CAN. 


sn. City board— School in adjoining 
rural section~—Equalisation of asaess- 
ment.jJ—An agreement was made in 
1917 between the trustees of a rural 
schoo] section adjoining a city & the 
board of oducation for the city for the 
erection & maintenance by the latter 
of a school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school & the 
higher grade schools in the city, & the 
trustees of the rural section agreein 
to pay a fixed annual sum to be raise 
by taxation :—Held: assuming the 
agreement waa a valid one, School 
Law Amendment Act, 1922, 8. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the schoo); & a judgment restrainin 
the city hoard & arbitrators appointe 
to equalise the assesaament in respect 
of the achool from proceeding to do so, 
* was affirmed.—YorK PuBLic ScHOOL 
Boarp v. TORONTO Boarp or Kpuca- 


643. 


School Trust v. Ereaut (1930), 99 L. J. K. B. 


182a. ——- —-—-.]—-The Girls’ Public Day School 
Trust was incorporated as a co., but its memo- 


randum & articles were framed with the object. 


TION (1923), 64 O. L. R. 216.- 
CAN. 


80. School board—Liability for cost of 
vocational training—Refused by school 
board —Granted by vocational board. }— 
FREDERICTON SCHOOL TRUSTEES v., 
KINGSCLEAR Scrroo~L TRUSTERS, (1928) 


4). L. R. 13.——CAN. 


sd. -—--- Payment to member---- 
Whether breach of School Act, R. S. S., 
1930, s. 239.]—McNABB & JARNAGIN 
Ga [1932} 3 W. W. R. 255.-— 


sp. Joint board of grammar & common 
school trusteea:—Claim against district 
munictpality— Joint board illegnl.}—Re 
TRENTON SCHOOL TRUSTEES & TRENTON 
VILLAGE CORPN. (1867), 26 U. CG. R. 
353,.—CAN. 

sq. Remittance to bunk of county 
treasurer for grammar school t es-— 
Failure of bank—Liability of coy 
treasurer.J—CALEDONIA GRAMMAR 
Common SoHooL, TRUSTEES »v FARRELL 
(1868), 37 VU. c. R. 321.— CAN. 


PART XII. SECT. 1. 


b i. beeen ———-, }— Re R. v. ST. PETERS 
1927), 47 Can. Crim. Cas. 204; 69 
N. 8. R. 198.—CAN. 


PART XIV. SECT. 1. 


st. Taranaki scholarships—M caning of 
** worthy.” }—The University Senate, 
in exercise of the powers conferred by 
New Zealand University Amendment 
Act, 1914, s. 18, enabling it to make 
regulations for the g out of the 
objects of sect. 17 of that Act, which 
established Taranaki Scholarships that 
were to' be awarded on the conditions 





set out therein, made a regulation 
containing the words that “‘ no scholar- 
ship s be awarded to a candidate 


28 


of establishing schools that would give a good 
education at the lowest possible cost. 
Trust Schoo] was open to the genera] public, 
a large proportion of its pupils were scholars 


The 


unless he obtains credit in the 
examination & is deemed worthy by 
the Counceil.”’ Pitf. qualified for a 
scholarship within sect. 17 by obtaining 
credit in an examination, but the 
Senate refused to award him one. On 
a claim by him for a declaration that ho 
was entitled to a scholarship, the funds 
avallable being sufficient for the pur- 
pose, it was contended for deft. that, 
the word ‘* worthy " in the regulation 


meant worthy from the scholastic 
point of view :—-Acld: granting tho 
declaration as prayed, the woril 


“worthy,” if so interpreted, would 
make the regulation invalid, as being 
inconsistent with the provisions of 
sect. 17, & must be construed in its 
primary gkense as meaning worthy from 
the point of view of character, &, the 
Senate having misinterpreted its 
rey enone pitf. was entitled to the 
relief sought.-—SyYME v. NEW ZEALAND 
se alae [1931] N. Z L. RR. 952. 


—_—— 


PART XIV. SECT. 2, SUB-SECT. 4. 


n J—When plitf. was 
appointed to a professorship in 1916, 
no definite term was fixed :-—#Held: 
the ordinary ruje that such a contract 
of employment could bé terminated 
by reasonable notice on either side 
would apply: unless the particular 
nature of the contract or the circum- 
stances in which it was made overrode 
the rule; & an appointment to a 
rofessorship without Hmittation of 
ime could not be an appointment for 
life, subject only to gO béhaviour & 
ability to perform dutiee, as such 
@ contract must be mutual, & could 
be binding neither on the university nor 
on the professor.——CRaIG ». UNIVERSITY 
or TORONTO (GOVERNORS) (1923), 53 
O. L. R. $13.—CAN. 





i.—— 


from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
a har profit. In accordance with the 

oard’s wishes tt was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1905, & that in the event 
of a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent. a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax :—Held: there was ample evidence on 
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which the Comrs. could find that this school 
was a public school, & the possibility of profit, 
arising to an individual in the course of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn., No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
pecuniary benefit could in any circumstances 
be a public school.—Girits’ PusBLic Day 
ScHooL Trust v. HREAUT (INSPECTOR OF 
Taxes), [1031] A.C.12; 99L. J. K. B. 648; 
95J.P.8; 46T. L. R. 638; 74 Sol. Jo. 612; 
sub nom. EREAUT v. GIRLS’ PUBLIC Day 
ScHoor Trost, Lrp., 143 L. T. 715; 28 
L. G. R. 603; 15 Tax Oas. 529, HW. L. 


Part XVII.—Schoolmasters and Teachers. 


268a. --—~ -—-—.]--Wrongful expulsion of a pupil 
from a school does not of itself, without more, | 
constitute an actionable tort—HuUNT v. 
DAMON (1930), 46 T. L. R. 579. 


278. Add. Annotation :—Consd. R. v. Newport 
(Salop) Justices, Ha p. Wright, [1929] 2 
K.B. 416. 

275. Add. Annotation :—Apld. FR. v. Newport 
(Salop) Justices, Ka p. Wright (1929), 98 
L. J. K. B. 555. 


oe a school for boys there was 
a rule poe iting smoking by pupils during 
the school term, whether on the school 
precincts or in public. 
a pupil rather less than sixteen years old, 
after having left the schoo] for the day & 
returned home, smoked a cigarctte in the 
public street, & next day the schoolmaster | 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 








275a. 


During the term | 


the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable; & they dismissed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not state a case on a question 
of law :—Held: the decision of the justices 
was right, that no question of law arose on 
which they could state a case, & that the order ° 
nisi should be discharged.—-li. v. NEwWporT 
(SALOP) JusTIcESs, Ha p. Wricut, [1929] 2 
K. B. 416; 98 L. J. K. B. 555; 141 L. T. 
563; 93 J. P. 179; 45 T. L. R. 477; 73 
Sol. Jo. 384; 27 L. G. R. 518; 28 Cox, C. C. 
658, D. C. 


PART XV. SECT. 8, SUB-SECT. 2.—A. 


192i. Modification of scheme—Powers 
under Fd tonal Iindouwments (Scot- 
land) Act, 1882 (c. 59).}——-Where a 
scheme approved by the Education 
Department is submitted which is 
rensonable & consistent with the Act, 
it is not the function of the ct. to 
remodel] or alter it.—Re CAMPBELL 
ENDOWMENT TRUST, ARGYLL Epv- 
CATION AUTHORITY v. CAMPBELTOWN 
COoRPN., [1928) S. C. 171.--SCOT. 


PART XVII. SECT. 4, SUB-SECT. 1, 


at. Duty of teacher to obey order of 
school board to suspend pupil.j-—If a 
teacher knows of no reason why @& 
pupil) be suspended or expelled & has 
recoived no eer arse os eal the 
pupil, he {a justified in refusing to obey 
an order of the schoo] board to suspend 


ScnHooL. Districr No. 850, BoaRD or 

TrouaTEES, [1925] 3 D. L. R. 578: 

{1925] 3 W. W. R. 312; 19 Sask. L. R. 
sv, Duty of master— 

* wilful ton to oc... og 

pupil who remains away from school 

bovause he finds certain school work 


uninteresting, or because he does not 
like the teacher’s manner of teaching, 
is guilty of “ wilful opposition 
authority ’’ within School Act, R. S. A., 
1922 (c. 51), s. 202, & it is not only the 
teacher’s right, but his duty, to sus- 

end him.—FiNLAYson v. POWELL, 
TUCKER v. POWELL, [1926] 2 D. L. Rh. 
383; [1926] 1 W. W. R, 939; 22 Alta. 
L. R. 171.—CAN. 


sw. General rule.j—Where a child is 
sent by its parent or guardian to a 
school, they must be held to have 
given an implied consent to the in- 
fliction of such reasonable punishment 
as may be necessary for the purpose of 
sohool discipline, & the purpose with 
which the parental authority is dele- 
gated to the schoolmaster murt to 
some extent include authority over the 
child when it is outside the school 
walls; but when the school is closed 
for any length of time for a period of 
regular holidays, the child then returns 
to the chargé of its parent or guardian 
& the authority of the schoolmaster 
ceases. R. v. Maunc Ba THAUNG 
(1925), I. L. R. 3 Ran. 659.—IND. 
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ie Moderate & reasonable. )-— 
A schoolteacher has the right to inflict 
corporal punishment on a pupil for 
violating the rules of the school, pro- 
vided the punishment is not excessive, 
the instrument with which it. is inflicted 
is a proper one for the purpose & there 
is no malice or il] will on the part of the 
teacher.—R. v. METCALFE (Sask.), 
[1927] 3 W. W. R. 194.—-CAN, 


PART XVII, SECT. 5. 


a i. Night school teacher— 
Liability of school board.J—A night 
school teacher may recover on his con- 
tract with a school board, although 
it is not in the prescribed form or 
iu writing.—LkrcLERC v. PERIGORD 
ScHOOL District No. 850, BoaRD or 
TrosTers, [1925] 3 D. L. FR. : 
[1925] 2 W. W. R. 312; 19 Sask. L. R. 
435.—CAN. 

qa ii. —— Computation of teaching 
period—Teacher prevented from teach- 
eng by uole a sohoo] board wrong- 
fully prevents a teacher from teaching, 
the time during which he is thereby 
unable to teach will be counted tn his 
favour in determining whether he has 
been teaching continuously for the four 





Cases 288a—293a. 
288a. —— Right to withhold ‘‘ carry-over ’’ — 


months or more required to entitle 
7 to the benefits of School Act, 


Holidays under sect. 177 of the Act 


Unsatisfactory service.]—-Pltf. was appoinies 
head teacher of a non-provided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect. of the adoption of the report was 
that pltf. becume entitled to an increase of 
salary, & it was agreed that the payment of 
the ‘* carry-over,” 2.e. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pitf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltt.’s service had been unsatisfactory : 
—Held: the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
‘carry-over ’’ by reason of unsatisfactory 
service after the date of the adoption of the 
report.—WItTs v. Mackay (1927), 43 T. L. R. 
535; 71 Sol. Jo. 666, D.C. 


. S., 1920 (c. 110), 8 195 (1). 


& payment of salary, which was ex- 
pressed to be the *‘ final payment ”’ for 
the term then ending, hel 
an answer to the teacher’s claim for 
the amount remaining due under her 


ENGLISH AND Empire Digest SUPPLEMENT. 
290. Add. Annotation :—-As to (2) Refd. Short 


v. Poole Oorpn. (1925), 42 T. L. R. 107. 


Scr. 6.—PENSION SCHEMES. 
(Vol. XIX., p. 602.) 


See, now, Teachers (Superannuation) Act, 
1925 (c. 59), . 


208a. Death gratuity granted to legal personal re- 


presentative of deceased teacher—Devolution 
on death of grantee.}—A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 65), 8. 8, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin.— 
fe Hawkins, HAWKINS v. Dew & Sons, 
[1926] Ch. 428; 95 L. J. Ch. 402; 135 L. T. 
89; 42 T. L. R. 286. 


D. L. R.1178; [1927] 1 W. W. R. 449; 
22 Alta. L. n. 41£,.— CAN, 

School Act, 1931, s. 157— 
Application to existing contracta.}— 
Sect. 157 of School Act, 1931, govern- 


not to be t iif. 





should not be counted as actual 
teaching duys under sect. 195 (1).— 
LECLERC tv. PERIGORD ScHooL Die- 
rrror No. 850, BOAkD or ‘TRUSTEES, 
[1925] 3 D. L. R. 5783 (1925) 2 W. W. 
R. 312 19 Sask. L. R. 435.—CAN, 


q iii. —-—- ——— School arbitrarily 
closed.j-~-Where a schovul is closed 
arbitrarily by a school board, & a 
teacher, who is ready, willing & able 
to teach, is thereby prevented from 
teaching for the fwl two hundred & 
ten days on which, under School Act, 
R. S. A., 1922 (c. 51), 6. 199 (1), his 
salary is bused, he is entitled in a claim 
for salary to have the days during 
which the achool was 60 closed credited 
to hin as “actual teaching days.’— 
STEPHENS tv. GEM CONSOLIDATED 
ScHoowt District, No. 60. TRUSTEES, 
{1925} 1 W. W. BR. 745.—CAN, 

q iv. Whether teacher 
entilled to full year’s salary.}—Schoo) 
Act, It. S. A, 1922, c. 51, does not 
fuarantee to a teacher a full year’s 
salary in any event; but bearing in 
mind the whole scheme of the Act, & 
more particularly the plan adopted for 
the calculution of salary, tho atatutory 
obligation of the school board to proa- 
vide teaching during every day which 
is not excepted, & the basis of a yearly 
period of hiring, there is a legal obliga- 
tion upon the board to place at the 
disposal of the teacher evory available 
teaching day without deduction, except 
as provided by statute & the contract, 
& the teucher {s entiticd to be paid for 
every avullable teaching day so long 
as there was no default on his part.— 
PETERSON v. YOUNGSTOWN ScHOOL 
Districr TrusTers, [1928] 1 D. . RR. 
344; [1928] 1. W. W. ht. 128.—CAN. 


qv. -—— Secale—Head teacher in 
secondary school.j—As regards head 
teachers of secondary schools, the 
Craik scole is prescribed, until a defined 
& fixed scale of salaries ig introduced. 
—SMART Uv. PERTHSHIRE KDUCATION 
Avrnonity, [1927] S. C. (H. L.) 22.— 
SCOT. 








ee 





q vi. School Ordinance, 8. 155.J-—~ 
PORTER ¥. FLEMING ScHooL DIstRictT 
(1906), 3 W. L. R. 186; 6 Terr. L. R. 
348.—CAN. 

vil. ——-— Receipt for ** final payment’ 
—byfect of.J—A receipt given by a 
achool teacher to a school district for 


contract with the district, the document 
not being a release & there being 
nothing in the evidence to indicate 
that the payment was expressly 
accepted in satisfaction of the whole 
amount or that any new agreement 
was entered into at the time— 
SOMERS vt. LIBERTY SCHOOL DisTRict, 
{1928} 2 DP. L. R. 334; [1928] 1 
WwW. W. TN. 8384.—-CAN. 


sz. Decrease of salary—Revision of 
scaule—-From what date operative.|-— A 
revised scheme does not become opera- 
tive until it has received the Education 
Department’s approval. 

The Departwent has no power 
to sanction a revised scheme retro- 
spectively so as to affect a teacher's 
coutractual right to his sulary.— 
CoUuLu v. FIFE EDUCATION AUTHORITY, 
11925) 8. C. 2£0.—SCOT. 


290 ji. Differentiation of salartes— 
Graduate & non-graduate teachers— 
Effect of admilting non-graduate to 
graduate scale.j}—The adinission of a 
non-graduate master to the graduate 
scale of salary does not preclude an 
education autbority from treating him 
as @ non-graduate teacher on a revision 
of the scales of salaries.—CoULL v. FIFE 
EDUCATION AUTHORITY, [1925] S. C. 
240.—SCOT. 


PART XVII. SECT. 6. 


sa. Right of members of teaching staff 
of Kducation Department of Weatern 
Australia to supe oat allowances. | 
—WaLsH v. R., [1927} A. C. 337: 96 
L. J.P. Cc. 60; 136 L. T. 641.—AUS. 


PART XVII. SECT. 7. 


ki. -———— —— ———.]—-TREFTIAC ¥. 
WiLLow Rance ScnHoow DISTRict, 

t i. Non-compliance with pro- 
visions as to  termination--Teacher 
entitled to damages.}--~HUNT v. BRANT 
Scnoo. Districr TRUSTEES (Alta.), 
(1926)3.D. L. R. 288; [1926])2W. W.R., 
‘ 1.—CAN, 

tii. ——— form of contract prescribcd 
by Mintster of Education un School 
Act, R. S. A., 1922 (ce. 51)}—How far 
provisions for determining contract 
binding.J-—-THNORKSON v. BLATRMORE 
ScnooL, Disrricr Trustees, [1927] 1 


30 





ing the termination of a contract of 
employment made between a board of 
schoo! trustees & a teacher, applies to 
contracts made before as well as to 
those made after the coming into force 
of the Act.--STEELE-SMITH v, ACMK 
VILLAGH Scwoorn Districr, [1932] 1 
WwW. WwW, h. 849 : 3 D. L. It. 262.~— CAN. 


b i, —— Right to damages-—Con- 
dition precedcent—Appeal to Minister.) 
—MURRAY v. BOARD OF TRUSTERS OF 
Ponoka ScHooL District, [1929] 4 
D. L. R. 425; 2 W. WL. 1. 4393s 24 
Alta. L. I. 205.—CAN, 


b ii. Bt Aico ace 
board of school trustees employed pitf. 
as teacher. Under the agreement of 
employment, either party migbt 
terminate it by giving 30 days’ written 
notice, ‘* provided that no such notice 
shall be given by the board untJ) the 
teacher has been given the privilege 
of attending a meeting of tbe board, of 
which five clear days’ notice in writing 
Bhall be given to the teachor, to hear 
& to diseuss its reasons for proposing 
to terminate the agreement.” In 
terminating pltf.’s employment, said 
pee was not observed, nor, as found 

y this ct. on the evidence, was there 
any cffective waiver by pltf. of his 
priviluge thereunder. Pltf. sucd for 
damages for wrongful termination :— 
Held: sect. 196 of School Act. R.S.A., 
1922, a8 amended 1923, c. 35, 5. 8, 
which provided for an appval to the 
Minister by ‘‘ any teacher who has 
been suspended or dismissed by the 
board,’’ had no application to deprive 
pltf. of his night of action. Sect. 196 
should be read as relating to a suspen- 
sion or dismissal under sect. 137 (1) (e), 
& not to a decision to terminate an 
agreement under sect. 199 (2).— 
HICHARDS v. ATHABASCA ScHoou 
DisTRicr TRUSTEHS, [1931) S. C. R. 


One month—Or one month's 
......, teacher engaged by the 
mouth is, in the absence of a special 
agreement, only entitled to one month’s 
notice for the termination of his con- 
tract. In leu of notice, he is only 
egtitied to one month’s wages, & not 
to aix months’ er ene THEIN 
Pr v. Desouza (1929), I. L. R. 7 Ran. 
303.—IND. 


298b. ———- Liability to estate duty.J—-The death 


297. 


299. 


tuity which under Teachers (Superannua- 
ion) Act, 1925 (c. 59), s. 5, is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
property passing on the death of the teacher 
within Finance Act, 1894 (c. 80), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty.—A.-G. v. QUIXLEY (1929), 98 L. J. 
K. B. 652; 141 L. T. 288; 938 J. P. 227; 
45 T. L. R. 455; 271. G. R. 693, C. A. 


Add. Annotations :—As to (1) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. Kast Ham Oorpn., [1926] Ch. 641. 

Add. Citations :—131 L. T. 553; 68 Sol. Jo. 
403; 22 L. G. R. 138. 

Add. Annotations :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. East Ham Corpn., [1926] Ch. 641. 


802. Add. Annotation :—As to (4) Consd. Short v- 


802a. 


Poole Corpn., [1926] Ch. 66. 

Bona fide exercise of discretion. ] 
—A local education authority has power to 
dismiss a married woman teacher in a public 








- elementary school on the ground that, in the 


bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as @ teacher at the same time.—SHORT »v. 
PooLE Corpn., [19263 Ch. 66; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. LR. 
107; 70 Sol. Jo. 245; 24 1L. G. R. 14, C. A. 


Annota/ions :—Apld. Fennell v. East Ham County Borough 
. Jo 


Co 


802b. 


rpn. (1925), 89 J. P. Jo. 721. Consd. Richardson v 


Abertillery U. D. C., Thomas v. Same (1928), 138 L. T. 


Rela. Brown v. Dagenham U. D. C., [1929] 1 








——  Onus of proof.| — The 
council of deft. borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inguiries & discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories shouJd be terminated ; &, accordingly, 
notice was given to each of pitfs. to terminate 
her engagement. Pitfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances & duties of the married women 


302c. ——- —— 


315a. 
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teachers & the earning capacity of their 
husbands. Pitfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarricd women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home :— 
Held: (1) pltfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some _ illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant frqm 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it; (3) as defts. had 
acted bond fide & within their statutory 
powers, the action ought to be dismissed.— 
FENNELL v. Hast Ham Corpn., [1926] Ch. 
641; 95 L. J. Ch. 119; 184 L. T. 276; 90 
J. P. 36; 70 Sol. Jo. 324; 24 L.G. R. 76. 
.]}—RICHARDSON v. ABER- 
TILLERY URBAN DistTRicr CoUNCIL, THOMAS 
Same, v. No. l4a, ante. 





315. Add. Annotation :—Consd. Langham v. Wel- 


lingborough School Governors & Fryer 


(1932), 96 J. P. 236. 


Struck by golf ball In playground. |— 
Pitf., a schoolboy, whilst passing along a 
corridor in the school buildings from which 
an open doorway led to an asphalt play- 
ground, was hit in the cye by a golf ball 
flying through this doorway, which had been 
struck with a stick by a fellow pupil in the 
playground. In an action against the head- 
master claiming damages for negligence, on 
the ground of lack of supervision, pltf., in 
his evidence, said that he had never known 
a golf ball to be struck in the playground 
before. There was no express evidence given 
as to the amount & character of supervision 
in the playground, if any :—Held: this was 
not a case of res ipsa loquitur. There was no 
evidence of lack of supervision on the part 
of the headmaster & there was no evidence 
that, assuming there was such supervision, 
it would have prevented the accident.— 
LANGHAM vw. WELLINGBOROUGH SCHOOL 
GOVERNORS & FRYER (1932), 101 L. J. K. B. 
513; 147L.T.91; 965. P. 236; 30L.G. R. 
276, C. A. 


335a. ——— Improper appointment by trustees-— 


Liability of trustees for costs.|—(1) Where a 


PART XVII. SECT. 8. 


$15 i. Injury to puptl— Allowed access 
to dangerous substance.|-—A national 
school contained two class-rooms, one 
for the junior & one for the senior class. 
During the luncheon hour the junior 
class were sent out-of-doors to the play- 
ground, & deft., who was the teacher 


of the senior class, used to allow the 
junior class to come into his class-room 
& warm themselves at the fire. He was 
under no obligation to allow the junior 
class into his room: he merely did it 
out of kindness to the children, & so 
that they would not have to remain 
outside in the severe weather. On 
one occasion he temporarily removed 
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the fire sereen which usually gruarded 
the fire In hig room, &, the Junior olass 
coming into his room as usual, & going 
to the fire, the clothes of one of them, 
a child of six yenrs of age, caught 
fire, & she was severely burned :— 
Held: deft. was Uable.—Bouwane v. 
Driscoxuz, {1929} I. R. 428.—IR. 


seeretary of 8 school 
under Ite 
er J each of two or more appets. for 
a tea 

tion has been accepted, but the board 
enters into the formal contract pre- 
sSiribed by statute with only 
them & notifics the others that their 


school on a charitable foundation had been 
the subject of an information, & a scheme 
had been settled for its government, the ct., 

at the instance of the vicar of the parish, 
who according to the foundation & scheme 
was to be preferred for the office of school- 
master, displaced a schoolmaster appointed 
by the trustees not in conformity with the 
scheme or foundation, &, after a contest 
as to the fitness of the petitioner, at once 
declared the latter entitled to the office. 

(2) Where a scheme directed an appoint- 
ment to be made by a general meeting of 
trustees :—-Held: an appointment, which 
could not have been made on the day on 
which a general meeting was held, could 
not be legally made on a day to which that 
meeting was adjourned. 

(3) The trustees, having acted with pre- 
cipitancy in making the undue appointment 
so as to exclude the petitioner, & having in 


PART XVIII. 


——~-—-,J--Where the 
oard, acting 
notifies in 





Gt sence 


MORRISON v. 
instructions, 596.-—-CAN. 


nh 


er’s position that her applica- 


one of 


Cases 885a—342a. ENGLISH AND Emprre Digest SUPPLEMENT. 


the proceedings unsuccessfully impugned his 
character, were ordered to pay the costs.— 
A.-G. v. CARRINGTON (LORD) (1850), 4 De G. 
& Sm. 140; 64 E. R. 770. 


886. Add. Annotation :—As to (8) Consd. Short v. 


Poole Corpn., (1925) 42 T. L. R. 107, 


342a. --—— Jurisdiction of court on .petitlon—-To 


not against the members thoreof in- 
dividually or ag 
ASS 


superintendent— wea 
contract.}-—A gd ie 
of common schools, 

with trustees, a content with a teacher, 


ainst the secretary .-~— 
ELtU Hit, ScHoou 
DiRTRICT TROURTEES, [1925] 1 W. W. R. 


party to the 


make declaration as to dismissal.|—-Where a 
petition is presented under Charities Pro- 


‘cedure Act, 1812 (c. 101), & in the matter of 


Grammar Schools Act, 1840 (c. 77), the ct. 
has jurisdiction to make a declaration as to 
the dismissal of a master of a Grammar 
School, although the °A.-G.’s certificate is 
not obtained, the ct. having previously made 
orders for the management of the school 
under Charities Procedure Act, 1812 (c. 101). 
—Re GODMANCHESTER Free GRAMMAR 
Sone (1850), 17 L. T. O. S. 36; 15 Jur. 
33. 


of the statute, & not as a party con- 
recip’ with the teacher. —CAMPBELL 

» Exuiorr, Brack, Moore & SOUTH- 
wick (1847), 3 U. G. R. 241.— CAN. 


mt. Conviction for wpa Hailey Pidpoasdag 
mpatr akg eee f 
‘ction -}~-R. THORNE, age) 2 


re of counly to 
superintendent D. 
58 


services will not be required, each of 
the latter has a right of action against 
the bourd as a corpn. for damages, but 


wil] be considered to have signed the 
same only as approving of the appolnt- 
ment, & in pursuance of the direction 
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(N 


L. R. 687; “4b Can. Crim. Cas. 360; 
zulng together N.S. R. 449.—CAN, 
, Under nder Schools Act, 1922 (c. 5) 
(N. B.).) Kn . GRIMMER 


B.), 2718 D. L. R, 10h CAN. 


Vol. XX. Cases 24—96a. 


ELECTIONS. 
Part Il._—Male Franchise. 


Szor, 1.—PARLIAMENTARY 
(Vol. XX., p. 8). 


See, now, Representation of tha People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


SUB-sSECT. 2.—RESIDENCE QUALIFICATION 
(Vol. XX., p. 11). 


See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), 8. 1. 


Tomiummanennatetmannanitenteethsachemanael 


(1) the room constituted ‘‘ premises within 
Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), 8. 1 (8); 
(2) it was occupied by the director for the 
purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 

which entitled him to be on the register 
of voters.—Frosr v. Caston, Frost v. 
WILKINS, [1929] 2 K. B. 188; 08 L. J. K. B. 
523; 141 L. T. 281; 45 T. L. R. 417; 93 
ee i 192; 73 Sol. Jo. 3338; 27 L. G. BR. 480, 


SUB-sSECT. 3.— BUSINESS PREMISES QUALIFICA- 


TION 
(Vol. XX., p. 


See, now, Sslacae Sr of the Feo 


Annotation :-—Generally 


Refd. Vinton Cold Storage Co. v. 


Adaimmson (1931), 16 Max Cas 


SuUB-SECT. 4.-—UNIVERSITY QUALIFICATION 


(Equal Franchise) Act, 1928 (c. 12), s. 1 


92. Add. Citation :---13 L. T. 762. 
96a. ——— Exclusive occupation of room by director 


--At yearly rent.|——By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpore t o 
carrying out his duties as director :—Held 


(Vol. XX., p. 18). 
See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), 8. 1. 


ren tee 





Sect. 2.—-LOCAL GOVERNMENT FRANCHISE 


(Vol. XX., p. 18). 


See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part Ill_—Female Franchise. 


See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12). 


Part IV.—Naval or Military Voters. 


See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12), s. 2. 





PART I. 
Voters in township added to 
Pi, aes v. WILSON (1888), 12 P. R. 
§46.—CAN. 
a ii, —-—~ Persons omitted from 
pi copy y of collector’s roll— Persons 


ead fro collector’s roil hk. v. 
STEFRNGON (1851), 1 ©. L. Ch. 270.— 
CAN.4 we ees cy Pee Pe 


PART II, anor. 1, SUB-SECT. 1.— 
e n ° 
sx. Local agent of rh a toahed ak 0 
office maintained—Not perma 
hether ‘' chief 


ployed —~ W pentiont 
officer.” }—A local nt for a oorpn. 
in a toea eee a oes not maintain 
an office of wn & who is not 
petmanene Ton ployed thereb or 
Tis socal t of a therefrom moe 
a * chief resident officer ”’ of aa co 
who under Town Act, 1927 Y 
0. 24, 8, 284, is entitled to ete ca ite 


behalf where a vote is taken on a bye- 
cant v. Hor, er 8 W. W. RB. 
80; 50 Can.Crim. Cas. 998.—CAN. 


PART II. SECT. 2, Nebecaisish ys aie 
No right unicipa 
Act, 0926. -—Under Municipal 


District Act, 1926 (c. 41), neither 
tenants nor their wives are eligible as 
voters at an election for councillors ; 
except in the case where a tenant votes 
for a non-resident landlord as provided 
by sect. 195 (3). A tenant is not a 

urchaser ”’ a the mea of 
said Act.—R. v. CAWTHORNE, [1 a) 
3 . W.R. 273; 1198111 D. L. R. 317; 
25 Alta. L. k. affg., S30 1 
W. W. RR. 991; ib L. HR. 154.—CAN, 


Village Aci, 1927. oe 
Onder Village Act, st, 1927 (c. 54), tenan 
as such are not qualified to vote at Ae 
election of councillors held prior to the 
completion of the first voters’ list. At 
such an election unless a voter votes 
for the number of candidates to be 
elected his ballot should not be counted. 
(2) The words ‘‘ Hable to a business 
tax therein ” in sect. 171 of said Act 
mean “subject to be oo * or 
“assessable” for the business tax 
within the municipal iietrioe provided 
they are persons so assessed or assess- 
able with respect to a business carried 
on in that part of the district which 4 
within the area of th e village.—R. v 
rn {1930} 3 Ww. W. R. 327.— 





sb. Ownership—Proo of—Registra- 
tion.}-—-In order to q as a voter 
at municipal elections under Munici a 
Elections Act, s. 6, as enacted 
Municipal Elections Act Aemendiient 
Act, 1902, s. 2, with respect to real 
estate it is necerss that appct. 
should be the registered owner of such 
real estate ar Land Registry Act, 
1906, c. 23, 8. K ASLO Wt 
CIPAL VOTERS’ ie (1907), 12 B.C. R 


362.—-OAN. 
80. Of corporation as trustee. ]— 


4,——Fte 





Semble ; a corpn. acting as a trustee, 
exor, or administrator of an estate 
has not tho t under Town Act, 


1927 Vipesaet Cc. oa. to have its name 
laced on the voters’ list with respect 
o the property of an estate which it 
ae resents.—R. wv. HOLZ, Sheil 3 
~ W. R. 80; 50 Can. Crim. Cas. 
298.—-CAN. 


PART II. SECT. 2, SUB-SECT. 3.—B. 
sd. Gaoler—Living in county gaol 
rent free—Not a householder within 
14 & 15 Viet. ec. 109, Sched. A., No. 12.) 
—Re CHARLES v. LEWI8 & MicMAHON 
(1851), 20. L. Ch. 171. 


Cases 146a—967. ENGLISH AND Emprre Digest SUPPLEMENT. 
Part V—Registration. 
146a. ——— Sufficiency of—Christian name in full 


not necessary.|——-R. v. HARTLEPOOL CORPN. 
(1851).2L.M.& P. 666; 21L.J3.Q.B. 71; 
15 J. P. 885; 15 Jur. 11583; sub nom. R. 


aanciatons :—~Apld 
Plenty (1869), 38 L. J. Q. B. 208. 


v. HARTLEPOOL CoRPN., Ex p. DoBina, 18 


L. T. O.S. 111. 
wv. Avery co » 18 o. B. 576. 


. R. 
v. Bradley (1861), 30 L. B, 180; RK. v. 


Part VI.—Parliamentary Election. 


861a. Act involving persuasion of voters.]-— The 


expression ‘to get votes’’ must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 
& I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (TAL- 
BOT, J.).— PLYMOUTH ELECTION CASE (1929), 
7 O'M. & H. 101. 


390. Add. Annotation :—As to (3) Consd. Plymouth 


624a 


Borough Case (1929), 7 O’M. & H. 101. 


; ——.|—PLYMouTH ELECTION CASE 
(1929), 7 O'M. & H. 101. 





697. Add. Annotation :—Refd. Plymouth Election 


Case (1929), 7 O’M. & H. 101. 


F. Incurring of Expenses by Person Other than 


Election Agent (Vol. XX., p. 98). 


851. 
859. 


which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
Govt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either af them :—Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1918, s. 34 (1).—R. v. HAIL- 
woop, R. v. Haitwoop & ACKROYD, LID., 
[1928] 2 K. B. 277; 97 L. J. K. B. 3943 13 
L. T. 495; 44 T. L. R. 343; 28 Cox, C. O. 
489; 20 Cr. App. Rep. 177, C. C. A. 


Add. Annotation :—Distd. Everett v. Ryder 
(1926), 1385 L. T. 302. 


Add. Citation :-—sub nom. JONES v. PICKER- 
ING, 29 L. T. 210. 


Add the following case :— 


774a. What amounts to.)—During an election at 


PART V. SECT. 3, SUB-SECT. 5. 


249 vii. For ‘1 D. L. R. 84” read 
“1 D. L. R. 265,” & for “22 Man. 
L. R. 597 ” read ** 22 Man. L. R. 16.” 


fi. Non-compliance with statu- 
ory Qqualifications—Hlectinn Laws 
Amendment Act, 1920, 8. 6 (1), (2).}~ 
Votes cast by persons whose names 
were on the lista, but who had not been 
residents of the electoral district for 
three months next preceding the day 
of polling :—Held: illegal ERCER 
an (1924), 55 O. L. R. 245.— 





eerie 
eo 





f il. Register wrongfully prepared 
—Right of court ta Saas intr There 
is in every ct. having jurisdiction in 
such matters an Inherent power to hold 
a scrutiny for the purpose of investi- 
gating the legality of the votes cast at 
an election. 

On a motion under Controverted 
Municipal Elections Act, R. S. S. 1920, 
c. 91, 8. 19, to set aside an election, 
the ct. is not Hmited to ascertaining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, &, therefore. {if there has been 
an extraneous illegality which is 
shown to have a direct ae dn the 
result of the election, that fs a fit subject 
for inquiry. The provisions of Village 
Act, It. S. S. 1920, c. 88, do not prevent 
such an inquiry being made.—R. rt. 
JOHANSICR, [1928] 2 D. L. R. 918; 
(1928}] 2 W. W. R. 315.—CAN. 


sf. Only when so declared by statute. }— 

A voters’ List is final & conclusive only 

if made so by statute efther expressly 

or by implication.—R. v. JONANBICK, 

1923] 2 D. L. kk. 91383 [1928] 2 
a WwW. Tt. 315.—CAN. 


PART VI. SEOT. 5. 


323 1. Who is a candidate.|—Where 
pitf. was selected as a candidate, & 


967. Add. Annotation :—Refd. Plymouth Election 


stutements were published concerning 
iin, & a writ in an action for libel was 
issued before the issue of the writ for 
the olection, but after the vacancy 
had occurred :—Held;: pltf. was a 
candidate for a Paritiamentary con- 
atituency when the libe) was published. 
erik va v. STANLEY, [1926] I. KR. 

sg. Deposit ayable—Return of-— 
Successful naviillete entitled to return 
notwithstanding refusal to take _pre- 
scribed oath.}-—-O’DONOGHUE v. RED- 
HONE RocHe (1), (1927) I. R. 152.— 


PART VI. SECT. 7. 


480 {. fkefusal of nomination dy 
relurning officer—-Jurtsdiction of court 
--Ta compel returning officer ta accept 
nomination é& grant noli.}—Re ADDING- 
TON ELECTION, [1927] 1 D. L. R, 188; 
59 Q. L. R. 570.——CAN. 


PART VI. saa ie SUB-SECT. 1.— 
. (a) i. 

sh. To candidate—To induce with- 
drawal of candidature—Whait amounts 
to.}+-Re SouTH BRUCK PROVINCIAL 
ELECTION, JOHNSTON vt. McCaLLomM 
(1927), 61 O. L. R. 392; 33 0. WL. N. 
135; rarted (1928) 1 D. L. R. 104; 61 
O. L. R. 392.—CAN. 

sj. —— ——,}—Re NonTH 
BRUCE PROVINCIAL ELECTION, FENTON 
». MEWBINNEY, (1927) 4 D. L. R. 397; 
61 0. IL. R. 99.-—-CAN. 


PART VI. maid 9, SUB-SECT. 1.— 


- (&). 

681 iv. ——— Speech at 
picnic instead of hiring hall. }~—MERCER 
e ceurs (1924), 65 O. L. R. 245.— 
r (p. 91)i. -—— -}~—The act of an 
egent in treating an elector to a drink, 
withont the knowledge or consent of the 


. 2 














Case (1929), 7 O’M. & H. 101. 


candidate, & at the enrphatic request of 
the elector :—Heid: not to have becn 
& corrupt practico.—ADANVS vw. Huck 
(No. 2), [1926] 1 W. W. BR. 313; 20 
Sask. L. Nt. 433.—OAN 


PART VI. par. 9, SUB-SECT. 1.— 
695 xix. a “23 D.L. R. 573 ” read 


26 D. L. R. 

695 xxv. Entertainment & 
picnic—At meeting of supportera for 
speech by candidate—Hxpense of hiring 
hall saved.}—Paymonts were made by 
resp., through his official agent, for 
the services of a band & an entertainer 
at a picnic, a gathering of membcrs 
of the party organisation supporting 
resp.’s candidature, & at which ho 
mado a speech:—Held: these pay- 
ments, though they might be considered 
corrupt practioes, were not made with 
corrupt intent, but with a belief in 
their propriety, as resp. by addreasing 
the electors at the picnic was saved the 
expense of hiring halls, which would 
have becn a legitimate expense.— 
MRROER v. HomvurTH (1924), 55 O. L. R. 
245.—CAN. 


PART Vi. SECT. 9, SUB-SECT. 3. 


bi. Band & entertainment at picnic. ] 
—MERCER vo. Homourn (1924), 55 
O. L. R. 245.—CAN. 


PART VI. SECT. 10, SUB-SECT. 7. 


ni. Presumption that duties pro- 
perly carried ott.}—Re PROVINCIAL 
ELECTIONA ACT, SMITH ©. CATHER- 
woop, [1925] 3 D. L. R. 7703; {1925} 
3 W. W. BR. 64.—CAN. 

n fi. ——~ Breach of duties-—Effect of.} 
— Breaches by a presiding officer of the 
rules of procedure prescribed for tho 
performance of his duties do not 
necessarily render an election vold.—~ 
Re PROVINCIAL ELecTIonsS Aot, SMITHS 








Vol. XX.——Elections. Cases 1012--1021. 


Part VIl.—Municipal and Other Elections. 


1012. Add. Annotation :—Distd. Baldwin v. Ellis, 


[1929] 1 K. B. 278. 


v. CATHRRWOOD, [1925] 3 D. L I 
170: [O25] 2. We SCAN. 


PART VI. SECT. 11, SUB-SECT. 2. 


881 i. Name wrongly ‘tnserted on 
register—V oler under age—V oter exercis- 
ing right innocently.)}—A.-G. v. CUN- 
NINGHAM, [1929] I. R. 187.—IR. 


PART VI. SECT. 11, 8UB-SECT. 3.—A. 


d A 109) i. Counterfoil not wholly 
detached.) — Ballots, from which the 
counterfoll has not been detached by 
the officer taking the ballot, should 
be counted on an election under Pro- 
vincial Elections Act,1920. Ballote to 
which only a small portion of tho 
counterfoil remained attached, such 

ortion furnishing no means of identi- 
ying the voter, should be counted.— 
Re DEWONEY ELECTION APPEAL, SMITH 
t CATHERWOOD, [1924] 3 W. W. R. 


94 7.—-CAN., 

fi. On counterfotl.j— 
Where the deputy returning officer 
did not initial the ballots in the manner 
prescribed by the statute, but initialled 
the counterfolls, which he afterwards 
destroyed :—Held: this irregularity 
did not affect the slection.-—MERCER v. 
Boers (1924), 65 O. L. R. 245.— 


a (p.110)i. ——- Signed voting paper.) 
—-~MAPLE VALLEY CasE (Ont.), [1926] 
} D. L. R. 808.—CAN, 


e(p. 110)i.— .]—At a general 
provincial election a plebiscite was also 
taken.’ Of twenty election ballots of 
absentee voters only nine were enclorod 
in cnvelopes bearing the affidavit 
required of such voters with respect to 
the election, while the other eleven 
were found in plebiscite envelopes 
bearing plebiscite affidavits. The 
afidauvita required of such eleven 
abseutee voters in the election were not 
sont to the returning offtcer nor 
accounted for in an wey & there 
was no evidence to show from which 
cnvolopes the votes for the respective 
candidates had bocn taken :—IJleld: 
in the absence of any evidence of fraud 
or collusion, the above facta were not 
grounds for declaring the clection 
void.—Re PROVINCIAL ELECTIONS ACT, 
SMITH v. QOATHERWOOD, [1925] 3 
Ae R. 770: [1925] 3 W. W. 1. 54.— 


6 (p. 110) fi. -——- Non-com- 
pliance by presiding officer.j}—Absent 
voters’ ballots, which have been en- 
closed in envelopes on which the 
presiding officer has failed to affix, as 
required by Provinclal Elections Act, 
8. 106 (3), his official mark across the 
Hne where the envelope is closed, 
should be counted.—Re DErWwDPNEY 
ELECTION APPEAL, SMITH v. CATHER- 
woop, [1924] 3 W. Ww. RR. 947.—CAN. 


PART VI. SECT. 11, SUB-SECT. 3.—B. 


890 v. —— Alberta Election Act, 
1924 (c. 34), 8. 82.J—The above sect. 
is err pepeat & must be substantially 
complied with, & the use of the words, 
one, two, threo, etc., instead of the 
figures, 1, 2, 3, eto., renders a ballot 
void: but if it is clear that a figure 
can reasonably be said to have beon 
honestly intended for the figure 1, it 
ie sufficient, even though it is not 
precisely the same form of the figure 
as that printed in the Act.—RHe 
ALBERTA ELgorion Act, Re Bow 
VaLLEY Exuscrron (Alta.), (1926] 4 
Dae R. 117; [1926] 3 W. W. BR. 1 


ek. Preferential voting — Method 
marking ballot papers. 

















e 


of 
ix candidates 


1021. Add. Annolation :—Apld. Baldwin v. Ellis, 


{1929] 1 K. B. 273. 


nominated for election for the State of 
Victoria to the Senate of the Federal 
Parliament. Three of the candidates 
had to be elected; but one of them 
died before the polling day, & his 
name was as far as possible withdrawn 
from the ballot-papers. A number of 
ballot papers were rejected as informal 
where the electors had marked their 
ballot papers with the numbers 1, 2, 3, 
4, 6, opposite the names of the candi- 
dates standing for election at the date 
of the poll :—Held: by the terms of 
Commonwealth Electoral Act, 1918- 
1928, it was imperative that voters 
should indicate their preferences by 
numbers in numerical succession, & 
that the ballot-papers marked as above 
stated were rightly rejected as informal. 
—BLAKEY v. ELLIOTT, FINDLEY vw. 
Evuiorr (1929), 41 C. L. BR. 502: 2 
au J. 406 ° {1929] Argus L. R. 86..— 


PART VI. SECT. 12. 


915 x. Unqualified persons 
allowed to vote—Tllegal votes exceeding 
majority.}—Resp. was returned as 
elocted by a majority of only 15 votes. 
The evidence showed that 21 votes 
were cast by persons who had no right 
to vote:—Held: the election should 
be declared void, although it could not 
be shown in whose favour the iUlegal 
votes were cast.—MERCER v. HOoMUTN 
(1924), 55 O. L. RR. 245.—CAN. 

915 xi. ——-— Ballot papers issued d: 
accepted in excess of voters on register. |— 
Where in a polling sub-division 137 
ballots were found in the box & only 
134 names appeared In the poll-book : 
—Hell: an irregularity, which did 
not affect the result of the election.— 
eyes ae Homutm (1924), 55 O. L. R. 


PART VI. SECT. 13. 

m. For ‘ Power of Supreme 
Court to compel’ substitute ‘‘ Recount 
— Power of Supreme Court to compel.’’ 

m i. Under Maniloba [lection 
Act--Not apopticable to election under 
proportional representation system.}— 
Re MANITOBA ELECTION Act, Re 
WINNIPEG HLECTORAL District, [1927] 
ee W. R. 92; 37 Man. i. R. 87.— 


PART Vi. SECT. 15, SUB-SECT. 2.—B. 
964 i. Error in return—Liability of 
candidate to penalties—Not for accidental 
omission of one small item.j}--MCINNES 
v. Brrp, [1926] N. Z. L. R. 638.—N.Z. 


PART VII. SECT. 1. 


sl. Place of election—Onutside ward— 
2C. L. Ch. 178.—CAN, 

sm. When election completed— Effect 
of declaration of returning officer.)— 
The election of candidates takes place, 
not as @ result of the declaration of the 
returning officer, but by virtue of the 
mothods prescribed by Village Act, 
1927; the declaration is merely a 
formal indication that the persons 
named have beon elected under that 
Act.—R. v. Lount, [1928] 3 D. L. R. 
61; {1928] 2 W. W. R. 15.—CAN, 


sx. Edmonton OCharter—Construction 
of.J—R. ex rel, SHRPPARD v. COLLISSON 
( ta.), {1929) 1 D. L. R. 555.—-CAN. 
sy. Disclaimer.J—-The term ‘‘ com- 
lained of ” in sect. 37 of Controverted 
maloipe! Elections Act providing for 
& disclaimer by the person elected 
before his election is complained of 
refers to the launching of the legal pro- 
ceedings under sect. 19 of said Act. 
(2) Although a candidate duly 


3 











nominated was ineligible for nomina- 
tion, yet, if he receives the highest 
number of votes as the result of a poll, 
he shall be declared clected & treated 
as a person elected until such time as 
the ct. in the manner provided by the 
Act otherwise determines, unless he 
disclaims meanwhile in accordance 
with Controverted Municipal Elections 
Act. or unless he has exercised his right 
to resign under sect. 51 of Rural 
Municipality Act or his seat has been 
forfeited under sects. 52 or 81 thereof. 

(3) Where a vacaucy has been 
created by disclaimer under said 
Controverted Municipal Elections Act 
a new election must be held. 

(4) It is only when the person 
elected has not disclaimed, in the 
manner provided by the Act, & the 
seat has been declared vacant by the 
ct., that the ct. has discretion to fill 
such a vacancy by declaring the 
minority candidate elected. Kven in 
such cases, with few exceptions, the 
cts. have refused to fil] the vacancy in 
this way, & have considered it to be 
in the public interest to order a new 
eleotion. This is more particularly 
true where the clectors were not aware 
of any obicction to the nomination of 
the candidate on the ground of qualifi- 
cations, until after the time for re- 
ceiving nominations had explred.—I. 
aos v <KCKEL, [1931] 1 

e W. R. 242 ; 2 Dp. L. nN. §89.—CAN, 


PART VII. SECT. 8. 


ft (p. 121) i. ~.}—R. v. 
JACKSON, [1927] 2 D. L. R. 9773 60 
O. LL. n. 264.-—CAN. 

h i. .J—A candidate for the 
office of deputy reeve of a township, 
who was declared duly elected, was 
found to be disqualified by reason of 
the fact that he had not before or on 
the day of his nomination paid the 
taxes chargeable against him.—R. v. 
Boppy, {1931} 2 D. L. BR. 661; O. R. 
2().---CAN. 


a (p. 122) i. S. P. SMitey vo. EVANS, 
[1927} 4 D. L. R. 629; 38 B.C. R. 
468.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—C. 


n Casting vote given by 
lot.j—On an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. Tho returning officer then 
prepared a number of slips which were 
ut in a hat & mixed up. The return- 
ng officer asked a voter to draw, 
stating he would give the casting vote 
to the candidate whose name first 
appeared. On the petition of the 
unsuccesstu) candidate :—Held: the 
election was void & a new clection 
ordered.—Re Muntcrpat ELECTIONS 
Act & ToMSETT, [1924] 1 D. L. R. 
921; 33 B. C. R. 377.—CAN. 
Striking out vole 
entered. |—-New election 
ordered.—R. ov. RANKIN (1861), 2 
Cc. L. Ch. 161.—CAN. 

n ili, Improperly closing 

ll.j—New election ordered.—R. v. 
Sao (1851), 2 C. L. Ch. 189.— 


PART VII. SECT, 5, SUB-SECT. 1.-—D. 


ti. —— ——-Onus of proving 
irregularity not material.J-—-The onus 
of showing that in an election under 
Rural Municipality Act, R.S. S. 1920, 
89, the failure to comply with the 
uirements of the Act as to posting 
ices of the poll “‘ did not affect the 
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Cases 1025a—1145a. 


1025a. -—-— —-—- —-—— Description as commonly 


result: of the election ”’ is on the person 
upholding the election. 

Under eaid Act the notice of poll is 
required to be posted in at least two 
widely separated conspicuous 


oo 


Wise dala AN LEA NAN fA al NR Be RR 


understood.|—A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of ‘‘ Charles 
Arthur Burman” as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as ‘‘ Charles Burman”’ only : 
—Held: the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), s. 241, the words ‘‘ commonly 
understood’? in that sect. meaning ‘‘ com- 
monly understood by any person comparing 
the nomination paper & the burgeas roll.’’— 
MOORHOUSBE v. LINNEY, THORPE v. LINNEY 
(1885), 15 Q. B. D. 273; 53 L. T. 343; 49 
J.P.471; 33 W. R. 704; 1'T. L. R. 500, D.C. 


Annotations :—Distd. Bowden »v. peley (1888), 21 Q. B. D. 
309; Gledhill v. Crowther (1889), 2 136. 


1038a. 


Q. B. D. 


From election address.|—An election 
address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand:—Held: not a “ bill, poster or 
placard ”’ within Municipal Corrupt Practices 
Act, 1884 (c. 70).— Re ELECTION OF COMMON 
COUNCILMEN FOR THE WARD OF FARRINGDON 
WITHOUT IN THE CrTty OF LONDON (1925), 
161 L. T. Jo. 26, D.C. 


1038b. False statements—Allegation that candidate 


is communist.]——Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists :—Held: the statements com- 


80. Rejection 
election by 


places 


2 Ww. W. R. 15.—CAN. 

of — Declaration of 
acclamation-—Time or 
nomination expired.j--The rejection 
of nomination papers & a declaration of 


ENGLISH AND Empire Digest SuPPLEMENT, 


plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
—BvURNS v. ASSOCIATED NEWSPAPERS, LTD. 
(1925), 89 J. P. 205; 42 T. L. R. 37. 


1042. Add. Annotation :—-As to (2) Apld. Baldwin 
v. Ellis, [1929] 1 K. B. 273. 

1057. Add. Annotation :—As to (1) Refd. Edwards 
v. A.-G. for Canada (1929), 46 T. LL. R. 4. 

1075. Add. Citation :—eub nom. Re Sarrron WAtL- 
DEN ELEcTION, Ea p. Rosson, 51 J. P. 199. 


1089. Add. Citation :—sub nom. R. v. EXETER 
(Mayor), 3 J. P. 49. 

1090. For the existing paragraph substitute the 
following paragraph :— 

..—R. v. GLOUCESTER (Mayor) (1838), 

2J.P. 777. 

1108. After this case add ‘‘ See, now, Municipal 
Corporations Act, 1882 (c. 50), s. 84 (1).”’ 

1106a. ——— Voting papers not ‘‘ openly produced 
& read.’’|—-He BARNES CoRPN., Hap. HUTTER 
(1932), 174 L. T. Jo. 507. 


1140. Before this case add “‘ See, now, Urban Dis- 
trict Councillors Election Rules, 1931.” 


1145. Before this case add “‘ See, now, Rural Dis- 
trict Councillors Election Rules, 1931.”’ 
1145a. —— Omission of parish for which 
nominee qualified.|—-The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 5, under the heading ‘“‘ how qualified,”’ 
that the persons nominated were “ local 





hk. v. SuUGGETT, (1928] 3 D. L. RR. 
702 ; [1928}) 2 W. W. R. 431; 22 Sask. 
L. R. 551.—-CAN. 

ci. —-— No right to vote—H«cept to 
give casting vote.|—Hzx p. TUTTLE (1860), 


in each division of the municipality. 
In the present case no notice at all 
was posted in one of the divisions, a 
number of voters in that division did 
not vote, & resp. was declared elected 
by one vote :— Held: it could not be 
said that the omission to post the notice 
did not affect the result, & the election 
waz declared invalid & resp. unseated. 
—l. vw. Rem, (1928) 3 D. L. R. 747 ; 
[1928) 2 W. W.R. 436; 22 Sask. L. R. 
595.—UCAN. 


PART VII, SECT. 5, SUB-SECT. 1.— 
E. (a). 


sh. Withdrawal of nomination— 
Declaration of intentiton—Not made 
formally.jJ—A candidate cannot with- 
draw under the Ontarlo Election Act 
by making a declaration of his intention 
to do so to a few persons.—te SOUTH 
BrRucK PROVINCIAL ELECTION, JOHN- 
STON v. MCCALLUM, [1928] | D. L. R. 
104; 61 O. L. R. 392.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
E. (b). 


ne 
v 


1018 i. Delivery of-—Time for—Paper 
returned for amendment—lTower of 
returning officer to extend time.}—Where 
&#® nomination paper when delivercd to 
the returning officer ia so incomplete 
as not to constitute a valid nomination 
& it is subsequently amended, it is 
“‘ received ’? by the returning officer 
when it is handed back to him in ite 
amended state, & if then the time 
limited by statute for the receipt of 
nominations has expired the nomina- 
tion is bad. It is not within the dis- 
cretion of a returning officer at an 
election under Village Act, 1927, c. 54, 
to receive a nomination paper after 
the time fixed by the statute nor has 
he power to say that a nomination paper 
delivered to him after that time con- 
stitutes a good nomination. — R. »v. 
Loount, [1928] 3 D.L. R. 61; [1928] 


election by acclamation may properly 
be made by the returning officer after 
the time limited for the nomination of 
candidates.—R. vo. LOUNT, [1928] 3 
D. L. R. 61 r4 {1928] 2 W. WwW. R. 15.— 
CAN. 

sp. Conclusiveness.j—If a nomina- 
tion paper filed with the deputy 
returning officer under Rural Munici- 
pality Act, 1929, ts legal on ite face, it 
is not his duty to go behind it & inquire 
into the qualifications of the candidate. 
—R. (GALLOWAY) v. ECKEL, [1931] 1 
W. W. R. 242; 2D: L. R. 589.—CAN. 


PART VII. ae 5, SUB-SECT. 1.— 


e a e 
sq. Must be striclly proved.j—R. 
(GLOVER) v. LITTLE ARMSTRONG, 
A fous omg L. R. 1056; 69 0. L. RB, 


PART VII. eee 5, SUB-SECT. 1— 


sr. Copy of collector’s roll not furnished 
to returning officer.)}—Held: an irregu- 
larity, for which the election might be 
avoided.—Re CHARLES v. Lewis & 
re ti (1851), 2 Oo L. Ch. 171.— 


qi. Ballot papers not initialled— 
Result of election § affected.}—Under 
Rural Municipality Act, R. S. S. 1920, 
o. 89, as amended, a ballot cast at an 
election thereunder, which has not 
been marked on the back thereof with 
the initials of the deputy 

officer, must be rejected by him, 
by the returning officer & by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballote on the above ground was that 
a candidate was elected who would not 
have been elected had it been possible 
to count the ballots not oP eny 
initialled, the ct. should deciare the 
election invalid & the seat vacated.— 





4 AJl. 615.—CAN, 

st. Iecount—Ballot not initialled by 
deputy returning officer must be cou 
Although requtred to be rejected on count 
by returning officer.) — Re RURAL 

UNTIOIPALITY ACT, Re CARROT RIVER, 
RURAL MUNICIPALITY, MINAKER ¥. 
SANDERSON (Sask.), [1927] 1 W. W. R. 
439.—OAN. 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


k i. Failure to comply with-~— 
Nomination.|—Held : Town Act, 1927, 
c. 55, 8. 224, requires a candidate to 
do what had not been required of him 
before, it must be read strictly: & 
where two candidates’ acceptances of 
their nominations omitted ali but one 
of the statements included in said 
form the acceptances & nominations 
were invalid & their election must be 
set aside.—R. v. Paru.ps, [1928] 

W. Ww. R. 51.—CAN. 


PART Vil, SECT. 5, SUB-SECT. 2.—C. 


aw. Secrecy of ballot — Necessity 
for.}—Where at an election of a mayor 
& aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
ing secrecy of the ballot were generally 
ignored :—-Held: the non-compliance 
with the provisions of the Act had 
effected the result of the election, & 
a new election ordered.—R. (Jacgurs) 





PART VIL SECT. 5, SUB-SECT. 3.—C. 


sx. Seerecy of ballot ~— Necessity 
for.}—Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requnir- 
ing secrecy of the ballot were generally 


Ag 


ignored :—-Held: the election was 
jnvalid.-R. (JacguEs) vw. MITOHELL 
(1924), 55 QO. P R. 286.-~CAN. 


government electors,’’ & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 
returning officer rejected the nomination 
papers as being invalid, because the parish 
within the po law union for which qualifica- 
tion was claimed was not stated. Upon an 
election petition :—Held; (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was a non-compliance with Rural District 
Councillors Election Order, 1898, r. 4; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 18, because that sect. only 
applied to a case where th had been a 
wrongful admission of a no tion paper, 
& did not apply to a case where a nomination 
paper had been rejected ; (3) neither was the 
omission an ‘‘ inaccurate description ’’ of the 
person nominated within r. 33 of the 1898 


Vol. XX.—Elections, Cases 1145a-—15038a. 


Order, but was a non-compliance with the 
requirements of r. 4 of that Order, & there- 
fore was not cured by r. 33.—BALDWIN v, 
Eis, [1929] 1 K. B. 278; 98 L. J. K. B. 71; 
ae T. 278; 9873. P. 86; 27 L. G. R. 72, 

1146a. ———. Rejection—-Whether Ballot Act, 1872 
(c. eee s. 13, applies.|——BALDWIN v. ELLIS, 
No. 1145a, ante. 

1146b. Inaccurate description of nominee— 
What amounts to.J—BALDWIN v. ELLIS, 
No. 1145a, ante. 

1148. Before this case add ‘See, now, Parish 
Councillors Election Rules, 1931.” 

1154a. J—R. v. St. Mary NEWINGTON 
(GoveRNoRs) (1848), 6 Dow. & L. 162; Cripps 
Church Cas. 117; 2 Saund. & C. 303; 17 
L. J. Q. B. 220; 11 L. T. 0.8, 205; 12 Jur. 
918. 


1168. After this case add :— 
Abolition of guardians.]—-Sce Local Govern- 
ment Act, 1929 (c. 17), Part I. 








Part VIll—Authorised Excuses and Exceptions. 


1191a. -- 


Tliness.|--Re Luoyp GEORGE (Rieut Hon. Davip), APPLICATION OF (1932), 76 


Sol. Jo. 166. 


Part 1X.—Petitions. 


1593. Add. Annotation :—As to (2) Consd. Cam 
bridge County Council Petn., Fordham v, 
Webber, [1925] 2 K. B. 740. 

1593a. ** Candidate ’’—Necessity for declara- 
tion or nomination.|—An election for the 
office of county aldermen took place at a 





PART IX. SECT. 1, SUB-SECT. 1. 


h i. 
duty of the ct. 10 pronounce upon the 





PART IX. SECT. 1, SUB-SECT. 4.~- 
.J—Held: it was not the D. (a). 
sz. Time for application. }—LAMB ¥. 


meeting of a county council, & voting papers 
were signed & personally delivered to resp., 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 


(NO. 1), [1932] 1 W. W. It. 206.-- CAN, 
sq. ——-—. }-— LAMB v. McLrop (No. 5), 
[1932] 3 W. W. R. 106.—CAN. 


constitutional right of the executive 
to direct the issue of @ new writ.— 
Fe NIPISssING DOMINION ELECTION, 
KLOcCK vo. VARIN, 21 C. L. T. 258.— 
CAN. 

h ii. T'o make preliminary order.] 
—Re NORTH HvukRON ELEcTION, [1926] 
1D. L. R. 590; 58 O. L. R. 197.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—E. 


p i, .}-—-Held : Contro- 
verted Klectiona Act, R. S. 8. 1920 
(co. 5), 5. 4 (c), had been complied with 
by a petition which alleged that resp. 
‘was guilty of, by himself & his 
agents, coupe ractices within 
Saskatcbewan Election Act, R. S. &., 
1920 (c. 3), 88. 247, 249, 251 & 252, 
& amendments thereto.”——ADAMS tf. 
Hocg, [1925) 3 W. W. R. 646,-—-CAN. 

sy. Proof of identity of petitioners df: 
execution of | a tel eb identity of 
petitioners their execution of the 
petition should be proved by ealling 
each petitioner to prove his own 
ideutity & status.— Re MUNIOIPAL ACT, 
HEATHER v. MADDOCK, [1925] 2 
W. W. R. 464.—OAN. 


PART IX. SECT. 1, SUB-SECT. 4.—B. 


m i, ———- From dismissal before trial 
of petition pig by poeatatl Held; the 

upreme Ct. of Canada had no juris- 
diction to entertain such an appeal.— 
VaLIANTES v. BELL, [1927] 3 D. L. R. 
796; [1927] 5. G. R. 341.—CAN, 











McLurop (No. 2), [1931] 2 W. W. R. 
847; 258. T.. Rt. 321.—CAN. 


PART IX. SECT. 1, SUB-SECT. 5.—B. 


sm. Who may appoint—Judge of 
Court of Appeal.|}—LAMB v. McLEon 
(No, 4), [1932] 1 W. W. Ri. 686.—CAN, 

sn. During session—Jurisdiction to 
order.}—LAMB v McecL«Kop (No. 3), 
{1932} 1 W. W. R. 412.--CAN. 

sp. Jurisdiction of Court.}-—When 
acting in cases of provincial election 
petitions, the ct. is not exercising its 
ordinary civil or criminal jurisdiction. 
The Legislative Assembly is the 
guardian of its own prerogatives & 
privileges ; & the ct. has nothing to do 
with questions affecting membership 
in the Assembly except in so far as it 
has been specially designated by law to 
act in such matters. Therefore, the 
ct., being unwilling to interfere without 
undoubted authority, always 
approach questions concerning its 
jurisdiction over election contests 
with great caution. In the present 
case :-—Held : whatever doubt there 
may be as to the ct.’s jurisdiction bad 
been set at rest by the Legislative 
Assembly itself when in directing the 
amendment of the returning officer’s 
return .it ordered that the amendment 
was to be made ** without prejudice to 
the rights of any person with respect 
to the said election under Controverted 
Flections <Act.’°--LAMB v. MoLEop 


PART IX. SECT. 1, SUB-SECT. 5.—E. 


k i. Failure to establiah—— Effect. 
~——-BUCKMASTER t. KNICKLE, [1926] 2 
D. L. R. 798; 58 N.S. R. 492.—CAN. 





PART IX. SECT. 2, SUB-SECT. 1. 


pi. United Provinces Muni- 
cipalities Act, 1916,|}—There is no right 
of appeal against the order of a comr. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916.—ABDUR RAHMAN, 
80N OF ISMAIL v. ABDUR RAHMAN, 
SON OF ZAHURI (1925), I. L. R. 47 AV. 
513.—IND 

sa. Jurisdiction of judge to fir time 
& place of trial — Notwithstanding 
absence of rules.|—Re SLOCAN MUNICIPAL 
ELECTION (1902), 9 B. C. R. 113.— CAN 

sb. Whether civil action lies.) —A 
anit will not He in a civil ct. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared & that pltf. is the person 
entitled to be declared elected.—ABDUR 
RAHMAN, SON OF ISMAIL v. ABDUR 
RABMAN, SON OF ZaHURI (1925), 
1. L. R. 47 All. 513.—IND, 





PART IX. SECT. 2, SUB-SECT. 2. 


sd. Joinder of partics.} — Consoli- 
dated Municipal Act, 1922, s. 172 
(1) (a), does not give power to join a 


Cases 1598a—1698. 


writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county ajderman. Neither petitioner nor 
resp had before the election declared himsclf 
to be a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp.:—Held: petitioner 
was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 


16286. Add. Citation :—sub. nom. 


ENGLISH AND EMPIRE Diaest SuPPLEMENT. 


voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), 8s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of yuestion- 
ing the election of resp.— CAMBRIDGE CoUNTY 
Counci, CASE, FORDHAM v. WEBBER, [1925]° 
2K. B. 740; 04 L. J. K. B. 891; 89 J. P. 
oT 41 T. L. R. 634; 69 Sol. Jo. 779, 


Re HEREFORD 


MUNICIPAL ELECTION PETITION, FE2 p. 
GARROLD, 5 T. L. R. 411. 
1627a. ——- ———.]—-PLYMOUTH ELECTION OASE 


(1929), 7 O'M. & H. 101. : 


Part X.—Criminal Law, Penal Actions, and Injunctions. 


1693. Add. Annotation :—Consd. Thomas v. Bolton (1928), 1389 L. T. 397. 


city corpn. as an ‘other person,’’ 
as a party fo proceedings to avoid 
a municipal clection.—-—h. (JacevEs) 
 Nrony (1924), 55 O. L. R. 286.— 


PART IX. SECT. 2, SUB-SECT. 8. 

sf. Absence of—Effect.J—DAviFs v- 
MILis, 11930} 1 W. W. RR, 672; 42 
B. Cc. R. 506.- CAN, 


PART IX. SECT. 2, SUB-SECT. 8. 


s i. -—~— “ As nearly as may be” 
county court scale.j—Re McBrivE & 
Stewart, (1932} 1 D. L. R. 624; O.R 
176.—CAN. 


PART xX. SECT. 2, SUB-SECT. 1. 

sg. Against candidate—F'or corrupt 
practice—Proof required.}-——-Re SOuTH 
BRUCE PROVINCIAL ELECTION, JOHN- 


8TON v. McCautium, [1928] 1 D. L. RR. 
104; 61 0. L. RR. 392.—CAN. 

sh. Against voter—Casting more votes 
than lawful—Aens rea.)-—The doctrine 
of mens rea applies to the case where 
a person is charged under Town Act, 
1927 (Sask.), c. 24, 8. 136, with having 
voted oftener than he was entitled to 
do at a municipal election.—R. v. 
Honz, [1928] 8 W. W. 2. 80; 50 Can. 
Crim. Cas. 298,.— CAN, 


1. 


Vol. XX. Cases 1-—1%a. 


ELECTRIC LIGHTING AND POWER. 


Part 1.-—-Powers of Board of Trade and Electricity 
| Commissioners. 


Add. Annotations :—Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 6518. Consd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P.191; R.v. Minister of Health, 
Ex p. Yaffe, [1930]2 K. B. 98. Refd. R. v. 
Church Assembly Legislative Committee & 
Church Assembly, Hz p. Haynes Smith (1927), 
44T.L. R. 68; R. v. Health Minister, “x p. 
Davis, [1929] 1 K. B. 619; R. v. North 
Worcestershire Assessment Committee, Ba p. 
Hadley, [1929] 2 K. B. 397; Shell Co. of Aus- 
tralia, Ltd. v. Federal Commissioner of Taxa- 
tion (1930), 47 T. L. R. 115; Minister of 


3a. 


Health v. R., [1931] A. C. 494; It. v. Webster, 
Ex p. Marshall (1931), 95 J. P. 226. 
Amendment or revocation of special 
order.]|—The power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a spccial order 
by another special order.—R. v. TRANSPORT 
MINISTER, Lx p. LEICESTERSHIRE & WaArR- 
WICKSHIRE ELECTRIC POWER Co. (1928), 139 
L. T. 660: 92 5.P.171; 44 T. L. BR. 823; 26 
L. G. R. 572, D. CO. 





Part I|_—Powers, Duties, and Liabilities of Undertakers. 


5. 


6a. 


6b. 


Add. Annotations :—As to (1) Folld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. As to (2) Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
As to (3) Refd. A.-G. v. County of London 
Electric Supply Co.. [1926] Ch. 542. Gener- 
ally, Consd. Damps Selsk Svendborg v. 
London, Midland & Scottish Ry. Co. (1929), 
20 Ry. & Can. Tr. Cas. 67. 

Abstraction of water—‘‘ Other sourcc.’’}|— 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a “river, 
stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1).—METROPOLIBAN 
WATER Boarp v. TRANSPORT MINISTER 
(1925), 90 J. P. 52; 42 T. IL. R. 105; 24 
L. G. BR. 289. 

Statutory authority incorporated by Electricity 
Commisstoners—-Power to promote bill for 
purposes of scheme-—Extent of power.|— 
Defts. were a statutory body incorporated 
on July 29, 1925, by the Electricity Commrs. 
under Electricity (Supply) Act, 1919 (c. 100), 
& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts; but clause 10 
authorised them to promote “any’”’ bill 
‘‘ for the purposes of this scheme ”’ :—-Held : 
defts.. as a purely statutory body, wore 
strictly bound by their scheme, & were 
neither expressly nor impliedly authorised 


10. 


11. 


12. 


13. 
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by their scheme or the Acts to expend their 
funds in promoting a Bil for the improve- 
ment of their scheme by enlarging their 
district, or by obtaining additional powers 
omitted from their scheme, though 
adumbrated in the Acts.—A.-G. v. LONDON 
& Home Counrirs Jornc ELecrriciry 
AUTHORITY, [1929] 1 Ch. 51433 98 L. J. Ch. 
162; 140 L. IT. 578; 93 J. P. 115; 45 
T. L. R. 235; 27 L. G. R. 337. 

Add. Annotation :—Refd. A.-G. uv. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation :-—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

After this case add :— 

.}+—-See, now, Electricity (Supply) Act, 
1926 (s. 51), c. 48. 

Add. Annotation :—As to (1) Consd. Cuer- 
philly U. D.C. v. Griffin (1927), 44 T. L. RR. 
132. 

Add. Annotation :—Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 





Sect. 9.—EXECUTION OF WORKS. 


SubB-SEcCT. 1.-—~IN GENERAL. 
Right of undertakers to support-—Pylons.] 
— Wersv MrpuaAnps Joint ELEcrriciry 
AUTHORITY v. Pirr, MINISTER OF TRANSPORT 
v. Prrr, No. 30a, post. 


PART HII. SECT. 9, SUB-SECT. 2. 


PART I. SECT. 2. 


ea. Whether under jurisdiction of 
Public Utilities Board of Commissioners 
—Not St. John Power Commissioners. } 
—Hr p. NEW BRONSWICK POWER Co. 
(N. BS, (1926) 1 D. L. Ts 483.—-CAN. 


sb. Andover & Perth Electric 
Light Commissioners.}—EHz p. ANDOVER 


& Prmrrs E.xorric Licut Comrs. 
(N. B.), {1926} 1 D. L. R. 569.—CAN. 





PART II. SECT. 1. 


sc. Indian Ilectricity Aci—Scope of 
Act.j-—The Indian Hlectricity Act is 
not a complete code making the holdars 
of Hiocnces issued thereunder free from 
the control of any other law or 
authority in respect of their operations, 
building, machinery & apparatus.— 
MADRAS CORPN. v. MADRAS ELECTRIO 
TRAMWAYS, Lip. (1930), I. L. R. 64 
Mad. 364.—IND. 





gi. —---- Krection of noles.}— 
Tho Hydru-Electrio Power Commis- 
sion of Ontario has no right, either 
under Power Commission Act, 1915, 
8. 0, or otherwise, withont the consent, 
of the municipal corpn. controling 
a highway, to place poles & wires 
upon the highway.— Hypxo-En.rectrric 
POWER COMMISSION OF ONTARIO 1, 
Grey County (1924), 55 O. L. R. 339. 
—OAN, 


Cases 25 -—~38a. 


25. 


ENGLISH 


Add. Annotations :—As to (1) Consd. St. 
Nicholas Acons, London v. L. C. C., [1928] 
P. 102. Refd. St. Nicholas Acens uv. L. O. C., 
{1928} A, C. 469. 


30. Add. Annotation :-—Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 68. 

30a. Wires carried over land---Sanction of Minister 


33a. 


of Transport—‘‘ Terms, conditions & stipu- 
lations.’’}—-(1) In the absence of consent by 
the landowner, it is for the Minister of 
Transport to consider whether a yore. 
to place electric lines across any land, under 
Electricity (Supply) Act, 1919 (ce. 100), 
8s. 22, should be sanctioned, &, if he decides 
to sanction the proposal, what ‘‘ terms, 
conditions & stipulations ”’ should be attached 
to his sanction. Such ‘‘ terms, conditions & 
stipulations’ do not mean or include 
pecuniary terms, conditions or stipulations. 
(2) The Minister has no power to assess 
compensation payable to the landowner for 
a wayleave taken under Electricity (Supply) 
Act, 1919 (c. 100), 8. 22 (1). The claim of 
the landowner for compensation is to be 
determined by an arbitrator under the pro- 
visions of the Electric Lighting Act, 1882 
(c. 56). & Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), but not 
under Lands Clauses Consolidation Act, 
1845 (ce. 18). The enactments with respect 
to the purchase & taking of lands otherwise 
than by agreement in Lands Clauses Con- 
solidation Act, 1845 (c. 18), are expressly 
excepted from incorporation in Electric 
Lighting Act, 1882 (c. 56), which is to be 
read with Electricity (Supply) Act, 1919 
(c. 100), as one Act, & therefore cannot be 
incorporated in these Acts by implication. 

(3) A contiguous owner may have to give 
support to the land in which the pylon is 
erected (LoRpD HANWoORTH, M.R.).—WEst 
MIDLANDS JOINT LELECTRICITY AUTHORITY 
o DPror, MINISTER OF TRANSPORT v. PIT, 
{193272 K. BL 1; loll. J. i. B. 401; 147 
L. T. 122: 96 J. P. 159; 48 T. L. RR. 332; 
30 1. G. i. 219, C. A. 


~——- To ‘* person ’’ requiring supply—-Whao {s 
—Receiver.}—A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co. 
threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed 
The receiver commenced an action to restrain 
the distribution co. from cutting off the 


by the receiver. | 


we 
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supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it is 
provided that: ‘* the co. shall give a supply 
of energy to any person who requires a supply 
which may be given by this Act other than a 
supply in bulk upon that person entering 
into a binding agreement to e the ener 
upon such terns as failing agreement sha 
be fixed by a single arbitrator pppoe by 
the Board of Trade” :—Held: the receiver 
was a “person” within the sect. & was 
therefore entitled to require a supply of 
electricity upon the terms set out in the 
sect.; & the distribution co. must be re- 
strained from withholding or threatening to 
withhold from him a supply of electricity.— 
GRANGER v. SovuTH ALHS ELECTRICAL 
PowWER DISTRIBUTION Co., [1931] 1 Oh. 551; 
100 L. J. Ch. 191; 145 L. T. 93; 209 L. G. R. 209. 


General strike—Refusal to employ 
naval ratings—Agreement with union workers 
to abandon supply of power.]-—Pitfs., who 
carried on business in S., were entitled, by 
statute & by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & maliciously 
conspired & combined among themselves & 
with the London District Committee of the 
Electrical Trades Union to procure & induce 
the borough council, its scrvants & agents, 
to discontinue the supply of clectrical power 
to pltfs. The writ in the action was issued 
on Jan. 13, 1927. Defts. denied pltfs.’ 
allegations, & pleaded Public Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was piovee that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt. made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the ah of workers who 
might go on strike. he Govt. also issued an 
Kimergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 50 percent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 





PART II. SECT. 9, SUB-BECT. 5. 


sd. Renwval of poles by county council 
~~-Liability for cost. }-~Where an electric- 
power Board in Bho decin of the pro- 
visions of the Electric-power Boards 
Act, 1925, has erected electric-light 
poles on a@ road which is subject to the 
coutrol & ruanagement of a county 
council, & subsequently the age 
council effects improvements on suc 
road, thereby necessitating the removal 
of the poles to new positions on the 
road, the county council is liable for 
the cost of such removal.— WAITEMATA 


COUNTY CoUNCIL tv, WaAITEMATA 
KHLECTRIC-Powki Boann, (1932) N. Z,. 
qi. R, 94.—-N.Z. 


See, alsv, case in Sect. 13, sub-sect. 2, 
post, 


_ absolute 


PART II. SECT. 11, SUB-SECT. 2. 


11, —— Failure dy default of 
undertaker.}—In an action for damages 
for failure to supply electric power 
under a contract made in Nov. 1912 
between the parties, it was admitted 
that defts. had developed enough 
power in Jan. 1921, when the shortage 
occurred, to have supplied all require- 
ments of pltfs., & that they did not 
give them the power owing to the 
requirements of other customers :-~ 
Held: defte. conld not set up the 
requirements of otber customers as 
modifying what on the face of the 
contract with Itfs. made com- 
pliance with plitfs.’ demands an 
undertaking. HOLLINGER 
CONSOLIDATED GOLD MINES, LTD. ». 





| NORTHERN CANADA POWER Co., LTD., 


8 


[1923] 4 D. L. R. 1205; 540. L. R. 
508.—CAN. 


1 if. —— Whether agreement 
terminable _ notice.J}—ContaGas RE- 
DUCTION Co., LTD. v. ONTARIO Hypro 

LECTRIC POWER COMMTARION, [1931] 
ve vas 391; affd., [19382])2 D.L. RB. 


municipal ity-—Ci 7) 
ment.j-—- MarPL& lipGh COoRPN. ». 
PowrR Oo. oF CANADA, 
. iL. R. 625; 387 BG R 


uith 
f agree- 


WESTERN 
1926) 2 D 
§2.— CAN. 

mi, ——~- While arreara of charges 
unpaid-—LAhability for injury in dark- 


ness. |—HUMPHRIRS v. PICTOU OOUNTY 
Powkr Boanrp, [1931] 3 D. L. R. 571: 
3 M. P, H, 25.-—CAN, 


tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., aa to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
ed eat to plitis. were not acting in good 
faith & in the honest belief that they were 
carrying out their statutory duties, & that 
they were actuated by an indirect motive to 
injure plitfs. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed :—Held: there was no 
evidence to support the jury’s findings.— 
ScAMMELL G. & NEPHEW, LTD. v. HURLEY, 
[1929] 1 K. B. 419; 98 L. J. K. B. 98; 140 
L. T. 286; 98J.P.99; 27 L. G. R. 53, C. A. 


Annotation :—Refd. R. v. Minister of Health, Hz p. Yaffe, 
{1930} 2 K, B. 98. 


39a. 


39b 


42a. 


PART U, BECT, 11, SUB-SECT. 5.—A. 


—— Injunction to restrain supply by another 
person.}|—Pltifs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft. from 
supplying electricity to certain consumers in 
the area :—Held: as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.—-CAERPHILLY URBAN DISTRICT 
CoUNCIL v. GRIFFIN, [1928] Ch. 171; 97 
L. J. Ch. 189; 188 L. T. 516; 92 J. P. 5; 44 
T. L. R. 132; 26 L. G. R. 38. 


Negligence in supply—Whether action lies. ]|— 
Hlectricity undertakers who altered the 
pressure on their mains & supplied a trans- 
former to their consumer, a bairdresser, are 
not liable for dainage to the consumer's 
appliances or for loss of earnings. The con- 
sumet’s remedy is to proceed for the statutory 
penalty in case of default.—-STrEVENS v. 
ALDERSHOT CGiaAs, WATER & DisTRICT LIGHT- 
Ina Co. (Now Mip-SoUTHERN JDistrRicr 
Utrinity Co.) (1932), 74 L. Jo. 95. 


-——— Supply to premises partly outside area— 
Point of supply within area.]|—Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 
ee the supply of energy by defts, 

eyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.’ area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 
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Vol. XX.—Electric Lighting. 


Cases 38a— 52. 


premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area :—Held: 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals were 


‘within defts.’ area, defts. had not committed 


any breach of the prohibitions in their Order 
& the Act of 1909.—A.-G. v. County oF 
LONDON ELEctTrRic SuppLy Co., [1926] Ch. 
542; 95 L. J. Ch. 357; 185 L. T. 601; 42 
T. L. R. 828: 70 Sol. Jo. 486. 


47. Add. Annotation :—As to (1) Refd. Crediton 
Gas Co. v. Crediton U. C., [1928] Ch. 447. 
52. For the paragraph in the original volume 


substitute the folowing paragraph :— 


——~ Not incompatible with performance of 


statutory duties.}—By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts. made default 
In their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 
B. district & the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 
pltfis. brought an action to restrain their 
breach of agreement. Defts. contended that 
their agreement was ulira vires both under 
Electric Lighting Act, 1882 (c. 56), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the general law applicable to statutory under- 
takings :—Held: the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
erformance by them of their statutory 
gaties. & was not therefore wltra vires.— 
SouTHrort CoRPN, v. BIRKDALE DISTRICT 
Evectric SupeLy Co., [1925] Ch. 794; 94 
L. J. Ch. 371; 133 L. T. 354; 89 J. P. 149; 
69 Sol. Jo. 523; 23 L. G. R. 490, C. A.; affd. 
sub nom. Birkdale District Electric Supply 
Co. v. Southport Oorpn., [1926] A. C. 355; 95 
L. J. Ch. 587; 134 L. T. 673; 90 J. P. 77; 

42 T.L. R. 308; 24 L. G. BR, 157, H. L. 
wn v. Dagenham Urban District 


Annotation :—Refd. Bro 
Council, (1929] 1 K. LB. 737. 


town to fix from time to time such rates 


taker—-No power to surcharge for delay 


esacinad Le , agit may deem necessary inthe proper in payment.J}—A municipal corpn., 
petioll—Whether jig hn es eee management of the utility, of which though it may allow discounts for 
of an express or necessarily implied the council] are in a sense trustees prompt payment for supplies of gas or 
ant of power to pitf. town to contract for the public-—Broapvirw Town _ electricity, cannot surcharge for delay 
‘0 «supply electric energy from ita %: SASKATCHEWAN CO-OPERATIVE in payment unless it is given statu- 
municipal plant for a definite period at CREAMERIES, Lirp., [1928] 1 D. L. R. to authority so to do, & no such 
a fixed rate, held that such a contract 1119; [1928]1 W. W.R. 324; 22Sask. authority at present exists.—NELSON 
was ulira vires, since it wiped outduring J. R. 356.—CAN. Ciry Corpn. v. BUSBRIDGR, [1930] 
its currency the statutory power of the sc. Powers ef municipality as N. Z, L. R. 269,-—-N.Z, 


Cases 63a—88a. 


63a. 


Overhead wires—What statutes applic- 
able.J—WEsT MIDLANDS JOINT ELECTRICITY 
AUTHORITY v. Prrt, MINISTER OF TRANSPOR 
v. Pirr, No. 30a, ante. 


64. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 188 L. T. 465. 
65a. Liability for—Under Electric Lighting (Clauses) 


Act, 1899 (c. 19).|—Titf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been erected by deft. corpn. under 
Parliamentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance :—Held: (1) above Act did not 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powers pltf. was entitled to an 
injunction & damages.—MANCHESTER CoRPN. 
v. FARNWORTH, [19380] A. C.171; 99L. J. K.B. 
83; 46 T. L. R. 85; 73 Sol. Jo. 818; 943. P. 
62; sub nom. FARNWORTH v. MANCIIESTER 
Corpn., 142 L. T. 145; 27 L. G. R. 709, H. L. 


67. Add. Annotations :—Refd. Farnworth v. Man- 


70a. 


72. 


chester City Corpn., [1929] 1 K. B. 583; Price 
v. Hilditch, [1930] 1 Ch. 500; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


Fumes——Injunction.|—-MANCHESTER CORPN. 
v. FARNWORTH, No. 65a, ante. 


Add Annotations :—-Consd. Noble v. Harrison 


73. 
76. 
88a. 
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f1926] 2 K. B. 332. Distd, St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1; 
Bartlett v. Tottenham, [1932] 1 Ch. 114; 
Fardon v. Harcourt-Rivington (1982), .48 
T. L. R. 215; Wilkins v. Leighton (1932), 76 
Sol. Jo. 232. Apld. A.-G. v. Corke (1932), 
48 T. L. R. 650. Refd. Ilford U. C. v. Beal, 
[1925] 1 K. B. 671; Booth v. Thomas (1926), 
95 L. J. Ch. 160; Smith v. G. W. Ry. (1926), 
185 L. T. 112; Glanville v. Sutton (1927), 
447. L. R. 98; G. W. Ry. v. 8.S. Mostyn, 
[1928] A. C. 57; Pontardawe, R. D. C. v. 
Moore-Gwyn, [1929] 1 Ch. 656. 

Add. Annotation :—-Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 

Add. Annotation :—Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

Basis of assessment—Deduction of sinking 
fund payments. |—Where an electricity under- 
taking is required by the statutes under which 
it carries on its undertaking to set aside out 
of jts revenue certain sinking fund payments, 
to provide for the ultimate transfer of the 
undertaking to a Joint Electricity Authority, 
those sinking fund payments are proper 
deductions from the profits of the under- 
taking in arriving at the rateable value, since 
no hypothetical tenant would pay a higher 
rent to collect money from which he could 
derive no benefit.—Sr. Jamres & PaLL MALL 
BLeEcTRic Ligut Co., Lrp. v. WESTMINSTER 
(Criry) ASSESSMENT COMMITTEE (1932), 101 
L. J. K. B. 694; 1471. T. 396; 963. P. 296; 
48 T. L. R. 588; 301. G. BR. 342. 


PART II. SECT. 11, SUB-SECT. 5.—B. 


sk. Whether entilled to liev—Under 
Public Utilities Act, R. S. O., 1914 
(c. 204), 8. 27.J)--WELLAND CITY v. 
Ev.ectric StTreu & METALs Co., Lrp., 
{1927} 2D. L. R. 168; 600. L. R. 
127.— CAN. 


sl. Supply to tenunts— 
Tenants evicied.j}—Held : the only right 
of the undertakers was to recover 
damages for the refusal of the con- 
sumerr to carry out Lheir contract.— Pe 
McKITTRICK PROPERTIES, LID., [1927 
2D.L.R.93; 600. L. R. 132.—CAN. 


PART II. SECT. 138, SUB-SECT. 2. 

st. F'alling wires —-Compensation.]— 
Damage to land or stock from fallir 
wires, arising apart from unauthorise 
or negligent acts on the part of a power 
board for which claimants would have 
@® remedy by action at law :—Held: 
finprobable too speculative to form 
& subject of compensation.—Woop v. 
TARANAKI ELECTRiC-POWER BOARD, 
[] 927) N. Ze L. nr. 392.—N.Z. 


PART II. SECT. 13, SUB-SECT. 3. 


oi. Injury to licensee with 
notice of danyer.J—-An action for 
damages for personal injuries sustained 
by nltf. as the result of his fishing-rod 
coming into contact with an electrical 
transmission wire which deft. co. main- 
tained under an casement. therefor 
granted by the owner of the land over 
which the wire was carried. The land 
was in the possession of a tenant & the 
pltf. had, apparently, the implied 
assent of the tenant to go on the land. 
The jury found deft. negligent In main- 
tuining the wire too near the ground, 
but also found that pltf. bad been 
contributorily negligent, & apportioned 
the damages. ‘The judge dismissed 
the action, on the ground that the 
cause of action as set up in the plead- 
ings was confined to alleged breaches 
of the regniations for such wires under 
Klectrical nergy Inspection Act, 
KR. #. B. C., 1924 (c. 77) -—Held : the 
appeal should be dismissed, on the 
ground that pltf. was aware of the 














danger but took no care to avoid it, & 
deft. owed no duty to him to have its 


wire strung higher.—SALE v. EAST 
KOOTENAY PowER Co., Lip. (No. 2), 
[1931] 3 W. W.4R.117; 4D. L. R. 22) 


44 B.C. lt. 141: affd., (19381) 4 D.L, li. 
593; 8. C. R. 712.—CAN, 

Oo ii. On standard.|\—PItt., 
a boy of ton years, claimed damages 
for personal injuries occasioned by the 
negligence of defts. His injurics were 
sustained by coming in contact with 
wires carrying an electric current at 
the top of a standard & of falling from 
the standard :—Held: defts. not 
liable-—KENWNY v. ELECTRICITY SUPPLY 
BOARD, [1932] I. R. 73.-—-IR. 

oO iii. Power line in tree—Short 
circutt during  storm.J—CREPIN 1. 
OTrawaA FExLectric Co., {1931} 1 
D. L. It. 792; affd., [1931] 8. C. R. 
407; 3 D. L. R. 113.—CAN. 

78 i. -—— Limitation of—Statutory 
authority.J—The principle of Iylands 
v. Fletcher, No. 72, does not apply to 
persons properly exercising their 
statutory powers.—Hancock v. MID- 
LANIr JUNCTION MUNICIPALITY CORPN. 
(1926), 28 W. A. L. R. 91.—AUS. 


PART II. SECT. 16. 


so. Assessment of franchise —- Va- 
lidity.J—-Applt. had a speclal franchise 
for supply of clectric ight & power 
to resp. town. It had only a distribu- 
tion system within the town, its 
generating plant boing elsewhere. The 
town assessed the pole line & distribu- 
tion system at $3,000 & the franchise 
at $7,000. Applt. contended that, as 
it had no property in the town except 
that assessed at $3,000 as aforesaid, 
the $7,000 assessment on the franchise 
was illegal:—Held:> the assessment 
did not violate sect. 413 (6) of Town 
Act, Sask, 1927. Assessment must be 
mado of the land &, ‘‘ in addition,” of 
the special franchise according to the 
method of determination laid down. 
any argument, that might otherwise 
be based on “ double assessment "? was 
met by the oxpress statuto pro- 
vision.—CANADIAN UTILITIES, 2 v, 


10 











STKASBOURG Town, [1931] S. Cc. Rt. 
2; 2D. L. R. 43.—CAN, 


PART Il. SECT. 25. 


sa. Property in apparatus on 

remises— T'ransformers, switches 

wibs.}— Held: the words ‘‘ dynamos, 
poles & wires’? in 3 Ldw. 7, 1903, 
ec. 45, 8. 20, refer to the equipment. 
necessary to render electricity avail- 
able for the ratepayers generally, as 
coutrasted with oquipment necessary 
to supply any individual ratepayer. 
The expression ‘‘ all other machinery °’ 
construed cjusdem generis with the 
words ‘‘dynamos, poles & wires ’’ 
does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which would only benofit 
the individual ratepayers & not the 

neral body of the ratepayers.— Hz p. 

EWwis, [1923} 1 D. L. R. 146; 50 
N. B. R. 446.—CAN, 


PART II. SECT. 27, 


sb. Whether compulsory-—-.A greement 
with provision for arbitration con- 
rmed by statute.-—An agreement 
etwecn a municipality & a co. for 
the supply of elcctric light & other 
services to the citizens of the muni- 
cipality contained a clause for tho 
adjustment of rates in future between 
the parties with provision for arvn., 
& an Act was passed in 1906 
confirming it & declaring it binding 
pen the parties :—I/eld: the effect 
of the Act was not to turn the clause 
in the agreement into a statutory 
Obligation to go to arbn. but the 
Act only made valid & bindi what 
without it might have been an invalid 
agreoemont.—RED DEER (CITY) v. 
WESTERN Gi“NERAL ELECTRIC Co., 
11924) 2D. L. R. 3173: 1 WwW W. RR. 


sd. Authority of counsel to refer 
dispute to arbitration—Validity of con- 
sequent awurd—Power Commission Act, 
R. S. O., 1914 (e. 39), 8. 16.}—-Braon 9. 
Hypro ELECTRIC PowER COMMISSION 
OF ONTARIO, [1927] 1 D. L. R. 277; 
{1927 ] S. oO. R. 251.—OAN, 


108a. ~-—- What amounts to employment by 


** authorised undertaking ’? —- Employment 
when claim arises.}—The claimant N. had 
been employed as an electrical engineer by a 
eo. supplying electricity at FP. The co. 
entered into an agreement with an authorised 
undertaking at N. to take electricity in bulk 
from that undertaking, & ceased itself to 
supply electricity from the date of the agree- 
ment. The co. then dismissed the claimant, 
having no further need for his services. He 
claimed to be entitled to compensation under 
Hlectricity (Supply) Act, 1019 (c. 100), s. 16, 
on the ground that he had suffered loss of 
employment in consequence of an agreement 
between authorised undertakers within that 
sect.; & he based the amount of his claim 
on the fact that he had been in receipt of 
an annual salary. The referee held, subject 
to the opinion of the ct. on a special case, that 
- the claim of the claimant was correct, & that 
. the amount of compensation to which he was 
entitled was £1,160 :—Held: on argument 
of the special case, (1) although at the time 
when the agreement was made between the 
P. co. & the N. undertaking the co. was not 
an authorised undertaker, it had _ since 
become an authorised undertaker & was one 
at the time when this claim arose, & it was 
therefore covered by the reference in sect. 16 
to authorised undertakers; & (2) on the 
facts, the claimant was employed at a weekly 
& not an annual salary, & the compensation 
due to him must be calculated accordingly.— 
NAYLOR v PEACEHAVEN ELectTRIC LiaHr & 
POWER Co., Lrp. (1931), 47 T. I. R. 535. 


103b. ———- Employment at ‘‘ annual salary ’’—- 


What amounts to.] —NAYLOR v. PKACKHAVEN 
LEctTRic Licot & Powrn Co., Lrp., No. 
108a, ante. 


103c. —--- Meaning of ‘‘ scheme.’’|—Electricity 


(Supply) Act, 1OL0 (c. 100), sz 16, provided 
that “if... within five years from the 
date when under this Act... a scheme for 
the improvement of the supply of electricity 
in any district has come into operation,” 
any servant who has been regularly employed 
in any authorised undertaking proves that in 
consequence of the scheme he has suffcred 
loss of employment or diminution of wages 
he shall he entitled to compensation. The 
Klectricity Comrs., in order to provide for 
the improvement of the existing organisa- 
tion for the supply of clectricity in a district, 
made an Order under sect. 7 of the Act of 
1919, constituting an electricity district & 
establishing an Electricity Advisory Board for 
that district. The Order, which provided 
that the Scheme sect out in the Sched. to 
the Order should operate & have effect, came 
into operation on June 4, 1924, having been 
previously confirmed by the Board of Trade 
& approved by resolutions passed by both 
Houses of Parliament. Under the Scheme 
set out in the Sched. the Advisory Board 
could only make recommendations to the 
constituent bodies composing it & to the 
Electricity Comrs. Para. 11 of the Scheme 
provided as follows: ‘‘ (1) The main outlines 
of the Technical Scheme for the improvement 
of the supply of electricity in the district, to 
which the general approval of the Comrs. is 
hereby given, are set forth in the Second 
Annex hereto, which Annex shall be deemed 
to form part of this Scheme & shall have effect 
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accordingly. (2) The Board shall take all 
steps within their power to secure the carrying 
into effect of the Technical Scheme, which 
may be modified or varied with the approval 
of the Comrs.” The main outlines of the 
‘Technical Scheme in the Second Annex pro- 
vided that certain generating stations, includ- 
ing a new one belonging to the Leicester 
Corpn., should be utilised under the Scheme 
& extended as might hereafter be determined, 
& that certain generating stations, including 
two belonging to the Leicester Corpn., should 
be utilised until the load could be transferred 
to the new stations. Those two stations were 
closed down in Aug. & Sept. 1030, & a number 
of workmen employed therein in consequence 
Jost their employment or suffered a diminu- 
tion of wages, & on Nov. 5, 1980, they claimed 
compensation from the Leicester Corpn. under 
Hlectricity (Supply) Act, 1919 (c. 100), 5. 16. 
It was contended on their behalf that the 
word “ scheme ” in that section referred not 
to the Scheme in the Sched. to the Order, 
under which the Advisory Board was 
established, but to the Technical Scheme set 
out in the Annex, which provided for tbe 
closing of the two gencrating stations & 
under. which they were closed :—Held: the 
word “scheme” in sect. 16 meant the 
Scheme for the nmprovement of the existing 
organisation for the supply of electricity 
in any district which the Electricity Comrs. 
had to approve or formulate under sect. 5 
of the Act of 1919, & the Order giving effect 
tu which in the present case came into opera- 
tion under sect. 7 of that Act, as soon as it 
was confirmed by the Buard of Trade & 
approved by resolutions of both Houses of 
Parliament, the last of which in the present 
case was June 4, 1924, & consequently the 
claims for compensation were out of time. 
Further, even if the word “ scheme’ in 
sect. 16 meant Technical Scheine, inasmuch 
as para. 11 of the Sched. provided that 
the Second Annex, in which the main vout- 
lines of the Technical Scheme were set out, 
should be deemed to form part of the Scheme 
& should have effect accordingly, therefore 
it came into operation on the same date 
as the Scheme.——-BErrs v. LYICESTER CORPN., 
[1932] 1K. B.579; 101 L. J. K. B. 268; 146 
L. T. 466; 96J.P.114; 48T. L. R. 223; 76 
Sol. Jo. 129; 30 L. G. R. 163. 


106a. Time for ascertaining value of property. ]— 


Under an L[flectric Lighting Confirmation 
Order Act, it was directed that a co. should 
sell, & a local authority might, & should 
purchase that part of the undertaking & 
business of the co., which was situate in the 
area of the local authority. After a notice 
to treat had been given the co. incurred a 
considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-price -having been left to 
arbitration & the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the price without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
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action the lotal authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of their rates :— 
Held: the High Ct. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it was at the date of 
purchase subject to necessary fluctuations 
before completion, & that it could not have 
thrust on it an unduly enlarged undertaking. 
—METROPOLITAN ELECTRIC Suppity Co., 
Lrp. v. MARYLEBONE CorRPN. (1903), 67 J. P. 
382; 1L. G. R. 673. 


Annotation Apia. Oxford Corpn. v. Oxford Electric Co. 


Ltd. (1930), 


3 I. Ty; 577. 


106b. ——-.]—By the Oxford Electric Lighting 


111. 


Order, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 56), & 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
O. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 
authority, resp. corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all subsisting rights 
& contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertaking at 5 per cent. per 
annum upon the capital of the co. shown by 
the books of the co. to have been properly | 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
notice was given by the corporation on 
Dec. 3, 1928, to the co. to sell. An action | 
was brought by the corpn. to determine what 
was the proper method for ascertaining the 
purchase price to be paid by the corpn., 
& what was the date as from which the sale 
was effected & the corpn. became entitled 
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to take the profits of the going concern. The 

corpn. claimed t the price should be 

arrived at by capitalising upon a basis which 

the order did not fix, a sum of 5 per cent. 

upon the capital of the co. shown by their 

books to have been properly expended upon 

the undertaking, upon the footing that that 

sum represented the annual net profits of the 

co.’s undertaking, & that they were entitled 

to the profits as from the date notice was 

given, namely, Dec. 3, 1928. The co. 

asserted that the price ought to be fixed by 

capitalising the annual net profits of their 

undertaking upon a 6 per cent. basis, in 

other words, to first ascertain what the 

annual net profits were & then the capital 

sum which, if invested at 5 per cent., would 

produce those profits, & that they were. 
entitled to retain the profits down to the 

date when the purchase money had been 

ascertained, & the obligation of the corpn. 

to pay it had arisen. The judge accepted 

the view of the corpn. on both points, holding 

that the date from which the purchase was 

to take effect was not dependent on the fixing 

thereof by the Electricity Commissioners 

under Electric Lighting Act, 1888 (c. 12), 

s. 2, but was to be ascertained by reference 

to the provisional Order of 1890 alone :— 

Held: there would be difficult calculations 

necessitated by the co.’s method of arriving 

at the purchase price, & sect. 8 might be used 

as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Where there was no special 
indication of the date when property was to 

change hands the date of the transfer would 

be that of taking possession after a good 

title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 

the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words ‘at the 
date of such notice’ in that sect. showed 
that to be the crucial date.—-OXFORD CORPN. 
2 Oxrorp ELectric Co., Lrp. (19380), 148 

L. T. 577; 04 J. P. 229; 29 L. G. R. 1, 
CA. 


Part IV.—Special Legislation—Power Acts. 


Add. Annotation :—Consd. Southport Corpn. 
y Bit dele District Electric Supply Co., [1925] 


111a. Act authorising application by another party 


sf, Power Commission Act, R. S. O., 


for power to supply energy within area of 


PART IV. 


1927—Submission of question to electors 
—Who are ‘electors o 
pality.” }—ELDRIDGE V. SOUTHAMPTON, 


supply—Consent of undertakers unnecessary. | 
—R.v. ELEcrriciry Comrs., Exp. YORKSHIRE 
BELeEctTric PowEr Co. (1927), 188 L. T. 230; 
91J.P.101; 44 7.1L. R. 26; 251. G. R. 524, 
D.C. 


UO cekry a L. I. 628; 63 0. L. R. 


the munici- 645.—CA 
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EQUITY. 
Part I1—Equitable Maxims. 


80. Add. Annotation :-—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. ; 

44, Add. Annotations :—Refd. Wright v. Morgan: 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743; Harrods, Ltd. v. Lemon, 
f1931] 2 K. B. 157. 

59. Add. Annotation :—-Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

76. Add. Citation :—132 L. T. 21. 

86. Add. Annotation :—As to (1) Apld. Berry v. 


Berry, [1929] 2 K. B. 316. 

101. Add. Annotation :—Refd. Liggett (Liverpool) 
v. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 


133. Add. Annotations :—Generally, Refd. Maine 
& New Brunswick Electrical Power Co., 
Ltd. v. Hart, [1929] A. C. 631; Simpson v. 
Maurice’s Exors. (1929), 45 T. L. R. 581. 


140a. S. P. Ricu v. SypDENHAM (1671), 1 Cas. in 
Ch. 202; 3 Rep. Ch. 74; 21 HK. 1. 733. 

159. Add. Annotations :—-As to (1) Consd. Re 
Wait, [1927] 1 Ch. 606. Refd. Cotton v. Heyl, 
[1980] 1 Ch. 510. As to (2) Consd. Re Wait, 
[1927] 1 Ch. 606. 

173. Add. Annotations :—Refd. Re Wait, [1927] 
1 Ch. 6065; Ditcham «. Miller (1931), 100 
Lidl Pe Cs Lis 

177. Add. Annotution :—Consd. Re Blackwell, 
Blackwell v. Blackwell, [1929] A. C. 318. 

186. Add. Annotation :—Refd. Re Blackwell, Black- 
well v. Blackwell, [1929] A. C. 318. 


PART I. 

Lvi. ---—.J—Even if an Hnglish 
equitable doctrine should be applied 
in any case 380 as to modify the offect 
of an Indian Act, which tnay woll be 
doubted, the English doctrine of part 
performance affecting the provisions 
of an Kuglish statute as to tho right 
to sue upon a contract, cannot he 
upplied so as to create witbout writing 
an interest which Transfer of Property 
Act, 8. 107, cuacts can be created only 





Ci. 
—Acts of 


© fi, -s-=- 


PART II. SECT. 6. 
130 vi. —-—- --——.}—McG 
Prosser, (1925) 3 D. L. RR. 866.—CAN. 
PART II. SECT. 7. 


Fixecutory agreement fur lease 
ownership-—Ejectment. |-— 
ARIEFF v. JADU NATIT MAJUMDAR (1928), 
]. L. R. 55 Calc. 1090.—IND. 


Assignment of future pro- 


193a. —— Purchase pendente  lite.}—-A 
purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside.—SORRELL v. CARPENTER (1728), 
2 P. Wms. 482; 24 1. R. 825, L. C. 

Annotations :—Consd. Bellamy v. Sabine (1857), 1 De 


G. 
& J. 566; Wigram v. Buckley, [1894] 3 Ch. 483. Refd. 
Metcalfe v. Pulvertoft (1813), 2 Ves. & B. 200. 


219. Add. Annotation :—Refd. Clayton v. Clayton, 
[19380] 2 Ch. 12. 


.|—Pltf. filed a bill to have a con- 
veyance set aside. Deft. had conveyed the 
estate to mtgecs.:—Held; they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.— 
BULLEY v. BULLEY (1874), 9 Ch. App. 739; 
ie a J.Ch. 79; 30L. T. 848; 22 W. BR. 779, 


233a. 








——.]—HAkHISON v. Forty (1695); 
Prec. Ch. 51; 1 Inq. Cas. Abr. 331; 24 E.R. 
26. 


252. Annotations :—For “‘ Refd. Stickney v. Keeble 
[1915] A. C. 386” read ‘* Consd. Stickney v, 
Keeble, [1915] A. C. 386.” 


Add Annotations :—Apld. Bernard v. Williams 
(1928), 1389 L. T. 22. Refd. Lock v. Bell 
[19381] 1 Ch. 35. 


258. Add. Annotations :—Consd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277; Lock v. Bell, [1931] 1 Ch. 35. Refd. 
Bernard v. Williams (1928), 139 L. T. 22. 


2398a. 





tificate of lispendens was registered on 
May 21,1924. On May 20, 1924, which 
was after the making of the second 
agreement, but before its registration 
on that day, defts. received notice of 
the claim made by pltf. co. Defts. 
G. & the M. co. contended that they 
were purchasers in good faith without 
notice of pltf. co.’s claim & were 
entitled to the benefit of the Registry 
Act, ht. 8S. O. 1914, c. 124, gs. 71, 72, 73 
& 75 :—Held: sect. 71 was applicable 
to the facts of the case; at the time of 


UIRE 1. 


by a registered instrument.—ARIFF v, 
JADUNATH MAJUMDAR (1931), 58 L. Rh. 
Jud. App. 91, BP. C.—IND. 

l vii. ----——.}—The law in India recog- 
nises no distinction between Iczal & 
cquitablo estates.—CHHATRA KUMARI 
DEVI v. MOUAN BIKRAM SHAH (1931), 
08 le ht. ind. App. 279, r. C.-—-IND, 


PART IJ. SECT. 5, SUB-SECT. 1. 

97 i. Imposition of equitable terms— 
As condition of relief.}—A person who 
sevks oquity must do equity, & there- 
fore one who demands performance of 


an agreement to hol roperty in 
trust for hiin must be nat gt to Lave 
the agreement equitably construed.— 
He ReaaL PHONOGRAPH Oo., Hx p. 
‘RUSTEER, [1924] 1 D. L. It. 9473; 4 
C. B. R. 418.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. 

sa. Applicable to school ation.] 
—NIAGARA PUBLIC SCHOOL BOARD v. 
QUEENSTON WOMEN’S ~ INSTITUTR, 
aah ig DD. L. R.18 5 


r 


0 
69 0. L. R. 218. 


perty. |-—In the absence of any statutory 
cnactimnent, the principle of Collyer v. 
dsaacs, No. 173, supra, should be 
adopted in British India.—-Co-oreka- 
TIVic HINDUSTHAN BANK, LTpD. ¥. 
SURENDRANATIE Dig (1931), J. L. i. 
59 Cale. 667.-—IND. 


PART II. SECT. 11, SUB-SECT, 1. 


192 iv. -}~In April, 1923, 
pe co. entered into an agreement 

writing with B. for a lease to the co. 
for fivo years of certain land. 3. diced 
in Feb. 1924. This action was brought 
on May 20, 1924, against the exors. of 
LB. & against G., to whom the exors. 
had, in May, 1924, agreed to seli the 
same land; & the M. co., to which the 
land was (by direction of G.) conveyed 
by the exors. of B. on July 13, 1924, 
was added as a deft. Plitf. co. claimed 
specifio performance of its agreement 
with B., a declaration that its rights 
were paramount to the rights of defts., 
in the land, & in the alternative 
damages for delay in carrying out the 
agreement & for breach theroof. A cer- 
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the purchase these defts. had no actual 
notice of ptf. co.’s claim or agreement, 
& their agrecment was registered before 
pltf. co.’*s—in fact the latter was never 
registered at all—& the provisions of the 
Act afforded them a con:plete defence, 
but, zpchlas d aside the provisions of the 
Registry Act, defts. had the better 
equity.——-PARAMOUNT THEATRES, LTp. 
v. BRANDENBERGER, [1928] 4 D. L. R. 
573 ; 62 O. L. R. 579.—CAN. 


sb. Defence of purchase for value with- 
out notice—Not pleaded—Light to raise 
on appeal.}—The plea of bond fide pur- 
chase for value is one which ought to 
be specifically alleged & proved by 
those who rely on it. Where, there- 
fore, defts. did not plead that they 
were bond fide purchasers for value 
without notice & no issue was raised 
on this polnt, which was for the first 
time taken in argument in the appellate 
ct.:—Held: the defence was not 
available to defts. at the appellato 
stage.— MuURAT SINGH t. PHeKO SINGH 
(1928), I. L. KR. 7 Pat. 584.— IND. 


Cases 258a-—495b. 
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Part IIl.—Equitable Jurisdiction or Equitable Relief. 


258a. S. P. DREWRY v. BARNES (1826), 3 Russ. 
94; 5L. J.0.8. Ch. 47; 38 E.R. 511. 


290a. -——-.]—An agent cannot file a bill against 
a principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insulffi- 
clent remedy at law. 

Pitf. filed a bill against persons who claimed 
various interests in a fund then in his hands, 
praying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action which had 
been brought against him by one of such 
persons for the recovery of the fund, to 
which action the pltf. had pleaded equitable 
pleas. Pltf. admitted by his bill that he 
held the fund as agent or trustee, & himself 
claimed an interest. Upon demurrer by the 
different defts. to the bill for want of equity : 
—Held: pltf. was entitled to maintain his 
bill, being in the nature of a bill of inter- 
pleader, to ascertain his rights as well as 
those of third parties. The demurrers were, 
therefore, overruled.---BLyTIr v., WHIFFIN 
(1872), 27 L. T. 330. 


292a. ——— -—— Pleading.]—SruRTON v. RICHARD- 
Son (1844), 138 M. & W. 17; 2 Dow. & L. 
182; 18 L. J. Ex. 281; 8 Jur. 476; 153 
BE. R. 7; sub nom. RICHARDSON v. STURTON, 
8L. T. O. S. 164. 

Annotations :—Retd. Eason v. Henderson (1848), 12 Q. B. 

986 ; Henderson v. Eason (1861), 17 Q. B. 701. 

298a. One tenant in common locking gate 
& taking away grass.|—Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a aarater for an 
account.—JAcoBs v. SEWARD (1872), L. R 
5H. L. 464; 41 L. J. O. P. 221; 27 L. T. 
185; 86 J. P. 771, H. L. 

Annolation :—Refd. Birkin v. Smith, [1909] 2 K. B. £12. 

803. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. HK. 
21. 

847. Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 

358. Add. Annotation:—Refd. Re Barratt, Na- 
tional Provincial Bank v. Barratt, [1925] 
Ch. 550. 





Part IV.—Exercise of Equitable Jurisdiction by the 
High Court. 


494. Add. Annotations :—N.F. Legh v. Legh (1930), 
eee T. 151; Lynn v. Bamber, [1930] 2 
xX. B. 72. 


495, Add. Annotations :—N.F. Legh v. Legh (19380), 
aaa f. 151; Lynn v. Bamber, [1930] 2 
<. B. 72. 


495a. ~J—In an action for an account 
where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
& the doctrine of equity will apply & time 
only begin to run from the time the truth 
became known.—LEGH v. LEGH (1930), 143 
LL. T, 161. 

Annotation :—~Folld. Lynn v. Bamber, [1930] 2 kK. B. 72. 


PART III. SECT. 3, SUB-SECT. 1. 


sc. Right to maintain action—Dis- 
puted allegations raised by pleadings— 
Whether preliminary points raised.j— 
Pltf. having brought an action against 
deft. for an accouut of moneys received 
by deft., an order was made in chambers 
for an account under the Kules of the 
Supreme Ct., 1909, Ord. 15, r. 1. 
to the order being made pleadings had 
been delivered, & in his defence deft. 
made certain allegations which were 
disputed by pltf.:—Held: these 
allegations did not raise preliminary 
points to be decided before the taking I. 
of the accounts, but points which would 
ariso upon the taking of the accounts. 
—Li MESURIER t. CONNOR, [1927] 
W. A. L. R. 66.—AUS. 


ILL. R.3 





$18 iv. 





362 ii. 


PART III. aid Zoe 8.— such error ma 
» (a). enough to just 
ad. Matcriality of error —- Darties 


in fiduciary relationship.}—The cts. tbe accounts to 


will grant permission to reopen an 
account that has 
errors less considerable than usual 
where the parties stand in o fiduciary 


PART III, SECT. 3, SUB-SECT. 8.— 


Prior B. ( 
-+/—Where a 
fraudulent error is discovered in settled 
accounts, the proper order for the ct. 
to make is for the reopening of the 
whole account.—-ItABwIM v. Low (1924), 
L. R. 3 Ran. 1.--IND. 


PART IIl. SECT. 3, SUB-SECT. 8.—C. 


For what mistakes. }— 
Where an error of importance has been 
proved in an account stated, though 
not be important 
the opening of the 
sottled accounts, the ct. should permit 


495b. ———- —-—-.]}--Since the Jud. Acts the equit- 
able principle that active & fraudulent con- 
cealment on the part of deft. constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft. sold pltf. plum trees war- 
ranted as ‘‘ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
not ‘ Purple Pershore,’ brought an action 
in 1928 claiming damages for breach of 
warranty. Delft. denied the breach & 
pleaded the Stat. Limitations. In his reply 
pitf. alleged fraudulent representation by 


falsified generally.—RaHim wv. Low 
(1924), I. L. R. 3 Ran. 1.—IND. 
Parties in fiduciary 


362 ili. 
relationship.}—The cts. will 


been settied for 








nt per- 
relationship.—HRauim v. Low (1924), mission to surcharge & Poe 
tan. 1.-——IND. account that has ,becn settled for 


errors less considerable than usual 
where the parties stand in a fiduciar 
b). relationship.—Raymm ». Low (1924), 
single I. L. R. 3 Ran. 1.—IND. 

366i. Overcharge—Acqutesced nae 
Where an whales sag tyes been paid by 
a principal with owledge of the 
overcharge & without protest, he 
cannot be permitted to question such 
payment after the accounta have been 
aettled.—RAH™ v. Low (1924), I. L. R 
3 Ran. 1.—IND. 


PART III. SECT. 7. 


Puur & PAPER Co. v. SPANISH RIVER 
Pure & Paprr Miia, Lrv., [1931] 2 


D. L. it. 97.—CAN. 


bo surcharged & 
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497a. 


deft. & also fraudulent concealment of the 
breach :—Held: either of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud.—LyNN v. 
BaMBER, [19380] 2 K. B. 72; 99 L. J. K. B. 
504; 143 L. T. 281; 46 T. L. R. 867; 74 
Sol. Jo. 298. 


Variation of specialty by parol agree- 
ment.|—-Since by Jud. Act, 1873 (c. 86), 
a. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 44, in the case of a conflict between the 





501, 


504, 


506. 


rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment.—BERRY v. BERRY, [1929] 2 K. B. 316; 
98 L. J. K.B. 748; 141 L. 1.461; 45 T. L. R. 
524, D.C. 

Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


Add. Annotation :—-As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 


Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Part VI.—Priority. 


509a. ——-.]—ANON. (1675), 2 Cas. in Ch. 208; 


22 5. te 913. 


511. 


Add. Annotations :—Apld. Commonwealth 
Trust v. Akotey, [1926] A.C. 72. Refd. Jones 
v. Waring & Gillow, [1926] A. C. 670. 


Part Vil.—Notice. 


6438. Add. Annotations :—As to (1) Refd. Parker v. 


Judkin, [1931] 1 Ch. 475. Generally, Refd. 
Re Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 821. 


Sect. 8..-CONSTRUCTIVE NOTICE 
(Vo]. XX., p. 316.) 
Conveyancing Act, 1882 (c. 39), s. 3, is 
now replaced by Law of Property Act, 1925 
(c, 20), 8. 199. 


649a. ——.]——-The doctrine of constructive notice 


operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed.—HoOUGHTON 
& Co. v. NOTHARD, LOWE & WILLS, [1927] 
1K. B. 246; 961. J. K. B. 25; 136 L. T. 
140, C. A.3; affd., [1928] A.C. 1, H. L. 


Annotation :— Refd. Newsholme Bros. v. Road Transport 
& General Insce. Co., Ltd.. [1929] 2 K. B. 356. 


659. Add. Annotations :—Apld. Greer v. Downs 


Supply Co., [1927] 2 K. B. 28. Refd. News- 


661a. 


685. 


686. 


687. 


688a. 


holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


.|—As a general rule the equitable 
doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
—-GREER v. Downs Suprpiy Co., [1927] 2 
K. B. 28; 96L. J. K. B. 534; 187 L. T. 174, 
C. A. 

After this case add :— 

Statutory restriction on inquiry—Exclusion of 
constructive notice.|—See Law of Property 
Act, 1925 (c. 20), 8. 41 (2)—(d). 

Add. Annotation :—Generally, Refd. Man- 

chester & County Bank v. Monk (1929), 73 

Sol. Jo. 465. 

Add. Annotation :—As to (1) Refd. Kredit- 

bank Cassel G.m.b. H. v. Schenkers, [1926] 

2K. B. 450. 

Purchase of property from company— 

Property charged with annuity—Sale to com- 

pany by executors as ‘‘ beneficial owners.’’]— 

Testator, who died in 1914, bequeathed his 

business & other asscts & devised freehold 














PART IV. SECT. 2. 


sl. In Onlario—Deprivation of right 
to present claim to Department of Crown 
Lands.)}——-JOHNSTON v. STHAcY, [1926] 
4 D. L. R. 902; 59 0. L. R. 475.—CAN 


PART IV. SECT 4. 


80. Jiuigment in Supreme Court of 
Provinec, |--A judgment, recovered in 
the Supreme Ct. may be attacked in 
the Ct. of Ch.---DAN SMALLMAN t. 
Woonstipy & Bryan, [1932] 4 
M.D. It. 1.—-CAN, 


PART VI. SECT. 1, SUB-SECT. 1.---A. 


513 H. ——.}— Where _ two 
claimants to a fund have equal rights 
in equity to that fund, and one of the 
claimants has the legal title to it, the 
latter’s claim will prevail over that of 
the other. 

H., a dealer in motor cars, agreed to 
buy a car from the owner thereof for 
cash provided pltf. eo. would finance 
the purchase. Accordingly, under an 
arrangement made with pitf. co. he 
had a lien contract executed by the 
Owner as vendor & himself as purchaser, 





This contract, which was assigned by 
the owner to the co., was dis- 
counted by it. H. then sold & de- 
livered the car to ono K. under a lien 
contract which deft. co., having no 
notice of pltf. co.’s rights, discounted 
on F.’s assignment & delivery of the 
contract to it. WW. absconded & the 
present action between the two _ cos, 
was brought to determine which of 
them was entitled to the unpaid portion 
of the purchase-price duc froin kK 
icld: K. was entitled to enforce his 
contract of purchase even as against 
Itf. co., & as between the tio cos. 
Nott. having the possession & the right 
to retain tho possession of H.’s contract 
with K.. had the superior right to 
receive the ‘payments thereundcr.— 
IMPERIAL FINANCE CORPN., LTp. 1. 
Vrogenrry Trust Co., 11930) 2 W. W. R. 
769: 4D. L. R. 827; eine [1931] 2 
Ww. W. fh. 720; 3 iD L. i. 801; 
39 Man. lL. 1t. 573. --CAN. 


PART VI. SECT. 2, SUB-SECT. 2.—A. 


614i. Time alone insufficient to give 
eels ee widow & administratrix 
ad carried on the business of deceased, 
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© ame 


& appointed her son to act as manager, 
giving him cheques blank as to the 
amount, & signed on behalf of the 
trading co. With this money the son 
urchased Yarious securities which he 
odged with the bank to secure over- 
drafts for himself & for the co. The 
next of kin sought a declaration that 
the securities were assets of deceased. 
& were held by the bank in trust for 
them :—Held: the equitable estate of 
the bank took precedeuce over the 
equity of the next of kin in spite of 
the latter’s priority of time.—Scorr 
v. ScoTr (1924), 68 I. L. T. 137.—IR. 


PART VII. SECT. 3, SUB-SECT. 1. 
648 i. Nature of doctrine. |}-—HENDER- 
ae GRAVES (1856), 2 E. & A. 9.-- 


PART VII. SECT. 3, SUB-SECT. 2. 

Commercial transactions— 
Doctrine not applicable.|-—Attention 
drawn to Greer vy. Downs Supply Co., 
No. 661a, supra.—-R. v. MoPHERSON 
& QUIGLEY & UNION BANK OF CANADA 
(al -), (1927] 4 D. L. R. 937; 3 
y. W. R. 416.—CAN. 


Cases 688a—775a. ENGLISH AND Emprre Digest SUPPLEMENT. 


property to his two sons, charged with an 
annuity in favour of his widow of £300 pe 
annum. In 1928, the sons, who were also the 
exors. of the will, formed a co., & ‘‘ as bene- 
ficial owners ’’ conveyed the property to the 
co. In 1925 the co. sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & it purported to convey a 
like estate to J. The co. afterwards became 
insolvent. The annuitant claimed that the 
co. were liable to pay the annuity, & also that 
J. held the property subject to the charge, by 
reason of the fact that the circumstances 
attending the conveyance to him should have 
ut him upon inquiry as to its existence :— 
Held: (1) the co. had notice of the charge 
& were liable, & debenture holders of the 
co. could not take the co.’s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had 
purported to convey not as executors but as 
‘‘ bencficial owners ’’; or (0b) by the fact 
that the assignment to the co. was one not 
only of testator’s freeholds & leaseholds, but 
also of leaseholds acquired since his death ; 
or (c) because in the deed assigning to the 
co. there was a recital which showed that a 
leasehold had been deposited with a bank to 
secure an overdraft; or (d@) because in the 
deed of 1923, the seal of the co. as purchasers, 
was fixed in the presence of two directors, 
one of whom was one of the sons. These 
facts did not amount to constructive notice 
to J. that the sons were not selling as exors., 
& he was therefore entitled to hold the 
property freed from the annuity.—PARKER 
v. JUDKIN, [1931] 1 Ch. 475; 100 L. J. Ch. 
159; 144 L. T. 662, C. A. 
—~—— -—-— Assignment to company of 
leaseholds acquired since testator’s death. ]—- 
PARKER v. JUDKIN, No. 688a, ante. 


688b. 





688c. Recital in assignment to 
company]. - PARKER v. JUDKIN, No. 688a, 
ante, 

688d. —--—~ Assignment to company in 








presence of two _ directors—One director 
executor.J}—PARKER v. JUDKIN, No. 688a, 
ante. 


699. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 226. 


-]—Hatt v. Smite (1808), 
Ves. 426; 83 E.R. 584. 


Annotations :—Consd. Pope v. Garland (1841), 4¥.&0. Ex: 
394; Drysdale v. Mace (1854), 2 8m. & G. 225; Grosvenor 
v. Green (1858), 28 L. J. Ch. 173; Phillips v. Miller (1875), 
L. R. 10 0, P. 420. Refd. Adams v, Lambert (1838), 2 
Jur. 1078; Carroll v. 

W. R. 243. 


Keayr, Keays v. Carroll (1873), 22 
7127. Add. Annotations :—Apld. Melzak v. Lilienfeld, 
Peeler 480; Flexman v. Corbett, [1930] 


729. Add. Annotation :—Apld. Flexman v. Corbett, 
[1930] 1 Ch. 672. 


746. Add. Annotation :—Refd. Re Des Reaux & 
Setchfield’s Contract, [1926] Ch. 178. 


755a. Stock standing in joint names——Whether 
notice of trust.|—The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust.—KAREMENA v. 
CENTRAL BANK OF LONDON, Lp. (1888), 
4T. L. R. 657. 


759. For “ (1836) ”’ read ‘‘ (1839).”’ 


760a. Notice of mortgage—After payment of pur- 
chase-money countermanded—Countermand 
withdrawn.|—An owner of a house mortgaged 
to first, second & third mtgees. Ie then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpcy., he 
withdrew his countermand, & the cheque was 
paid :—Held: he was not a purchaser for 
value without notice.—TILDESLEY v. LODGE 
(1857), 3 Sm. & G. 543; 30 L. T. O. S. 29; 
3 Jur. N.S. 1000; 65 EB. R. 772. 


760b. Notice of second mortgage—After first 
mortgage discharged & purchase-money paid 
but before assignment of term.]—MryNELIL 
v. GARRAWAY (1662), Nels. 63; 21 KB. It. 790. 


719a. 14 








Part VIII.——Equitable Assignments. 


770. Add. Annotations :—DiIstd. Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 298. 
Consd. Re Wait, [1927] 1 Ch. 606; Cotton v. 
Heyl, [{1930} 1 Ch. 610. Refd. Re Smith, 


Franklin v. Smith, [1928] Ch.10; Re Williams, 
Richards v. Williams, [1930] 2 Ch. 378; 
Blakey v. Pendlebury’s Trustees (1981), 47 
T. L. R. 503. 


Part IX.—Conversion and Reconversion. 


775a. ~.]—Money was to be laid out in 
land, to be settled to the husband for life ; 
remainder to raise portions for young children; 
the money was afterwards invested, by 


direction of the husband, in S.S. annuities ; 


PART VII. SECT. 3, SUB-SECT. 6. 
730 iv, ——-.}—T}’oasession is in itaclt 


notice of the title under which ench 
possession is retained which any one 
dealing with the property cannot, 


afterwards by will he devised generally all his 
manors, ete. to certain uses; the money in 
the funds must be laid out in land.—Hi1cKMAaNn 
v. Bacon (1793), 4 Bro. O. C. 833; 20 B. R. 
920, L. ©. 


without risk, ignore.—NATIONAL BANK 
OF AUSTRALASIA, LTD. v. JOSEPH, [1921] 
1 W. W. R. 379.—CAN. 
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803. Add. Annotation :-—Refd. 


815a. 


817a. 


Ohesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 


807. Add. Annotations :—Folld. Re Carrington, 


Ralphs v. Swithenback, [1932] 1 Ch.1. Refd. 
Re Calow, Calow v. Calow, [1928] Ch. 710. 


Fines & Recoveries Act, 1833 (c. 74), 
s. 71.]—Testator, who died in 1875, speci 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect & devised the residua of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholde, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (ce. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentatling deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 


of these deeds was executed with the consent’ 


of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisce of W. :—Held: the money retained 
the character of real estate inasmuch as 
Fines & Recoveries Act. 1833, 8. 71, did not 
convert disentailed money into personal 
estate for all purposes. but mercly directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed.—Re Dickson’s SETTLED ESTATES, 
[1921] 2 Ch. 108; 90 L. J. Ch. 453; 125 
L. T. 628; 65 Sol. Jo. 532, C. A. 


-Law of Property Act, 1925 (c. 20), Sched. 
I., Part IV.—General devise. |——-A testator, who 
died in 1928, devised to applt. aH his frechold 
& copyhold property -& gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines & minerals :—/Jfeld : as a result 
of Law of Property Act. 1925 (c. 20), Sched. I., 
Part IV., & sect. 35, the real property became 
subject to a trust for sale, with the result 
that testator’s intercst became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 
& not to the devisee.—Re KEMPTHORNE, 
CHARLES v. KEMPTHORNE, [1930] 1 Ch. 268 ; 
ae of es 177; 142 L. T. 111; 46T. LR. 


Re Carnarvon’s 817b. 


Vol. XX.—Equity. Cases 8083—087a. 


- Specific devise. ]—In 1922 testator 
& his brother J. were seised of B. as tenants 
in common in fee simple in equal undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised ‘‘ all my moiety 
or equal half part or share & all other my 
share in” B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1925 (c. 20), s. 85, & Sched. I., Part IV., 
para. 1 (2), came into operation, & B. thence- 
forth vested in testator & J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will :—Held: the specific devise 
was adeemed by the imposition of the 
statutory trusts, & J. took nothing there- 
under.—Re NEWMAN, SLATER v. NEWMAN, 
ee 409; 99 L. J. Ch. 427; 143 


A an : ~Distd. Re Warren, Warren v. Warren, [1932] 


817c. 


820a. 


859 


871. 


914a,. —— 


915. 





—— ——— Codicil made after 1926.]— 
Where a will made before 1926 & devising an 
undivided share in land is confirmed by a 
codicil made after 1926 not mentioning the 
land, the devise is effective, as the devisee 
takes the proceeds of sale of the land. 

Testatrix by her will made in 1923 devised 
her undivided share in certain lands to her 
son absolutely. By a codicil made in 1927 
she made certain alterations in the will, 
subject to which she confirmed it. The 
codicil did not affect the devise. Testatrix 
died in 1980. By the operation of Law of 
Property Act, 1925 (c. 20), Sched. J., Part IV., 
para. 1, the land had been since Jan. 1, 1926, 
held upon the statutory trusts declared by 
sect. 35 of Law of Property Act, 1925 (c. 20). 
On a summons to determine whether the 
devise was adeemed by the joint operation 
of that paragraph & that section :—Held : 
it was not adeemed, & the interest of testatrix 
in the proceeds of sale went absolutely to the 
devisee.-—Ke WARREN, WARREN v. WARREN, 
[1932] 1 Ch. 42; 101 L. J. Ch. 85; 146 L. T. 
224. 





.|—Conversion out & out of real into 
personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death as if it 
had in all respects the quality of personal 
estate. —WHYTALL v. KAy (1833), 2 My. & K. 
7653; 3L. J. Ch. 94; 39 E.R. 11386. 


Add. Annotations :— Refd. Re Conquest, Royal 
Exchange Assce. v. Conquest, [1929] 2 Ch. 
353 ; Re Whitaker, Rooke v. Whitaker, [1929] 
1 Ch. 662. 

Add. Annotation :—Consd. Re White, Pitman 
v. White (1929), 46 T. L. R. 30 
.J—CoLLINGWoop v. WALLIS (1727), 
1 Eq. Cas. Abr. 395; 21 E. R. 1128, L. C. 


Add. Annotation :—Refd. Ormond Invest- 





Annotations -—-Apld. Re Newman, Slater v. Newman, [1930] 

Consd. /Jte Warren, Warren v. Warren, [1932] 
Refd. Fc Littlewood, Clark v. Littlewood (1930), 
47 T. L. RR. 793 Re Cruse, Gass v. Ingham, [1930] W. N. 
206; Ite Tong, Hilton v. Bradbury, [1931] 1 Ch. 202. 


2 Ch, 409. 
1 Ch. 42, 


PART IX. SECT. 2, SUB-SECT. 3.—A. 


925 ili, —— ——.]—-M. having 
specifically devised certain land, enterod 
into an agreement with the tenant of 
portion of the land that, in the event 
of the Irish Land Commission advano- 
ing £500 Guaranteed Land Stock to 


the tonant, the tenant would purchase, 
& he would sell, for that sum, & the 
agreoment provided that the parties 
wonld execute the formal Land Com- 
mission agreement for sale on the terms 
of the agreement. M. died, & his exors. 
entered into a formal agreement with the 
tenant for sale at £500, & the sale was 
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ment Co: v. Betts, (1927]2 K. B. 326. 


937a. ——— Specific devise of land subjeet to con- 
tract for sale.]—Testator in 1925 devised all 


carried out :—Held: the land stock 
passed under the realduary clause in 
the will as personalty as & from tho 
date on which the Land Commission 
agreed to advance the purchase money. 
—MILEY v, Carty & MILey, [1927] 
I. R. §41.—IR. 


Cases 987a—1068a. 


his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & nal estate to other persons. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1925, before the purchase had been 
completed, & owing to difficulties of title 


completion did not take place until Dec. 
1925 :—Held: the will having been made 
after the date of the contract for sale, & 


with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at D., to the 
specific devisees.—Re CaLow, CALOW v2. 
CaLow, [1928] Ch. 710; 97 L. J. Oh. 253; 
189 L. T. 235; 72 Sol. Jo. 437. 


Add. Annotation :-—Consd. Re Carrington, 
Ralphs «. Swithenbank, [1932] 1 Ch. 1. 
Add. Annotation :—Refd. Re Carrington, 
Ralphs v«. Swithenbank, [1932] 1 Ch. 1. 
Add. Annotations :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. Folld. Re Carrington, 
Ralphs v. Swithenback, [1932] 1 Ch. 1. 
956a. -]—By will made in 1911 
testator specifically bequeathed his C. shares 
to certain relatives. In 1927, by agreement 
in writing, he granted to H. an option to 
purchase all his C. shares within one month 
of hisdeath. He died in 1930, & H. exercised 
the option :—Held: the case was governed 
by the decisions in Lawes v. Bennett, No. 807, 
& Weeding v. Weeding, No. 956; the specific- 
ally bequeathed shares had therefore been 
adeemed, & the proceeds of their sale formed 
part of the residuary estate.—-He CARRING- 
TON, HALPHS tv. SWITHENBANK, [1982] 1 Ch. 
1; 100 L. J. Ch. 209; 145 Li. T. 284, C. A. 


Add. Citation :—Consd. Ite CARRINGTON, 
RALPHS v. SWITHENBANK, [1982] 7 Ch. 1. 


Add. Annotation :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 


Add. Annotation :--—-Refd. Re Carrington, 
Ralphs «7. Swithenbank, [1952] 1 Ch. 1 


Add. Annotation :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 


Add. Citation :—1 Coll. 80, n. 


Add. Annotation :—Refd. fe Silva, Silva ». 
Silva, [1929] 2 Ch. 198. 


1006. Add. Annotation :—Consd. fe Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1007a. ——- ———- -—- -——.]—In 1924, by an 
order of the Ch. Div. funds in ct. belonging 
to S., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for 8. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 19027, & the proceeds of sale were invested 
in Jt per cent. Conversion Stock. S. died 
in 3928 a widower & without issue :—Held : 
the freehold house became the real estate of 
S., & that the proceeds of sale retained the 
character of real estate, & passed to the heir 
at law.—Re Stiva, SILVA v. Siuva, [ 1929] 
2Ch. 198; 981. J. 0h. 459; 1417 T. 452. 


942. 
953. 
956. 











957. 
962. 
963. 
964. 


970. 
992. 
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1008. Add. Annotation :—Folld. fe Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


ee Annotation :—Apid. Re Price, [1928] 
ds 


1037. Add. Annotation :—Consd. Re Bund, Oruik- 

shank v. Willis, [1929] 2 Ch. 455. 
irected the remainder of the produce of his 

real & personal estate to be placed out at 
interest, & the dividends & produce thereof 
to be paid to his wife during her life :—Held : 
she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death.— JOHNSON v. Route 
(1857), 27 L. J. Ch. 805; 6 W. RB. 6. 

Annotation :—Refd. Harrington (Countess) v. Atherton 

(1864), 4 New Rep. 206. 

1049a. -|—Testator devised his real & 
personal estate to trustecs, charging them not 
to sell, if they could avoid it, the real property 
till the end of nineteen years; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children, A., B. & C. in certain shares. The 
trustees declined to accept the trust. All 
the cestuis que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
. died betore the end of the nineteen years : 
—Held: (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the ond of the 
nineteen years, or, if sold before that period, 
then at the time of such sale; & the inter- 
inediate rents of the part remaining unsold 
went to those entitled to the real estate; 
(2) semble: under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator.—FERRIE v. ATHERTON 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell immediately for 
limited purpose.|—-FERRIE v. ATHERTON, No. 
1049a, ante. 

1065. Add. Annotation :—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146. 


1068a. -|—When property is given by will 
on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
@ reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 
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PART IX. SECT. 4, SUB-SECT. 3.—E. 


3. “33 Tey Ueno 
sub-sect, 


In adjusting the rights as between tenant 
for life & remaindermen in t of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
oF cent,—ROWLLS v. BEBB, Re ROW Ls, 

ALTERS v. TreaSsURY SotxictTor, [1900] 
2 Ch. 107; 69 L. J. Ch. 662; 82 L. T. 633; 
48 W. R. 562; 44 Sol. Jo. 448, ©. A. 


Annotations :-—Consd. Re Woods, Gabellini v. Woods, [1904] 
2 Ch. 4; Re Baker, Baker v. Public Trustee, £1924] 2 Oh. 
271. . ke Hargreaves, Hargreaves v. H x 

(1902), 86 L. T. 48; Re Whiteford, Inglis v. teforu, 

{1908} 1 Oh. 889; Re Beeoh, Saint v. Beech, [1920] 1 Ch. 


1079. Add. Annotation :—Refd. Re Wells, Swin- 


aa v. Howard (1932), 48 T. L. R. 


1268. Add. Annotation :—Refd. A.-G. for Alberta 


v. A.-G. for Canada, [1928] A. CO. 476. 


1283a. Reconversion by foreclosure—Effect of 


Conveyancing Act, 1911 (c 37), s. 9~ 
Intention to accept reconversion.}|—Testator, 
who died in 1861, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, & directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
public funds or on real securities to be 
respectively settled & held to & upon such 
uses & trusts corresponding as nearly as 
might be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments. 
In the events which happened the material 
limitations of the will resulted as follows: 
To the use of E., T. & J. successively for life 
in the order named, with remainder to the use 
of E., T. & J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
invested in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 87), s. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of Hi. claimed the foreclosed land as tenant 
in tail under the limitations of the will, E., 
T. J. never having disentailed :—Held : 
(1) owing to the power to vary investments, 


Annotation :—Generally, 
Twopeny (1924), 130 L. 


1316a. Contingent 


the crucial time for determining the character | 


of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 


Land Act, 1882 (c. 38), 
}—~-Held: this 

by ite terms applies in favour 
persons ‘or, & to whom, the land, if 
disposed of, would have been held 


gone under the settlement. Once 
beneficial - interest haa become 1284 1. Hlection 
absolutely vested in possession in a  entiiled.}—Alth 
Temainderman, the settlement hascome trust for con 


1410. 


to an end, & any subsequent devolution 
from such t 


m re 
said to be under the settlement.— 
BENNERt v. Lucas, [1929] I. R. 606.— 


PART IX. SECT. 9, SUB-SECT. 2.—A. 

by son absolutel 
there way. be a 

on, the beneficiaries 
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closure o ted as a reconversion of the 
property into realty, & that there was no 
equity on the part of any cestui que trust under 
the will to have the personal character of the 
investment restored to it; (2) by the deed 
of 1899, to which all the parties able to con- 
trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate & settled to 
the uses of the will ; (3) although Conveyanc- 
ing Act, 1911 (c. 37), 8. 9 (5), may apply to 
land foreclosed before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been oe accepted & settled as land 
& rights acquired thereby; (4) even if, by 
virtue of sub-sect. 5, Conveyancing Act, 1911 
(c. 37), s. 9, was to be deemed to apply to 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. 3 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land.into money under gub-sects 1 & 2; (5) 
the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of E.— Re Boaa, ALLISON v. Paice, [1917], 
2 Ch. 239; 86L. J. Ch. 5386; 116 L. T. 714. 
Refd. Re Twopeny, Monro v. 
T. 816. 
reversionary interest—In 
personalty.|—-Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest & contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. ‘There was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & died in 1921 :—Held: inasmuch as 
at his death testator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being born who might attain a vested 
interest, & reversionary because if was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, & the property 
assed under his will as personalty.—He 
TURT, DE BUNSEN v. HARDINGE, [1922] 
1 Ch, 416; 91 L. J. Ch. 289; 126 L. T. 460; 
66 Sol. Jo. 236. 


Add. Annotation :—Consd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


may, if absolutely entitled, elect to 
take the property in its actual state.— 
rere ©. LUNDY (1876), 23 Gr. 


» (6). 

1849 i. Election on of infant— 
By court.}-— Where ma make 
it highly advantageous for an infant 

27* 


cannot be 


be a 


Cases 1419-—164Sa. 


ENGLISH AND Empire Dicresr SUPPLEMENT. 


Part X.—Election. 


1419. Add. Annolation:—-As to (2) Refd. Re 
Bre Public Trustee v. McKee, [1931] 2 


1424a. Legacy to heir-at-law—Will in- 
operative to pass freal estate.|—C., by his 
will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law :—Held: 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate.—FarqQu- 
HARSON v. COLVILLE (LORD) (1772), Rom. 
129, L. C. 

1428a. ———.|—-GAINER v. CUNYNGHAM 
(1750), 1 Bl. 27, n.; 425. BR. 10, L. C. 

Annotation :—Consd. Ker v. Wauchope (1819), 1 BH. 1. 


1438a. -]—Where by her will a wife 
expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own propcrty, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions :— 
Held: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will.—GRAY v. PIURPETUAL 
TRUSTEE Co., [1928] A. C. 391; 97 L. J. 
P. C. 85; 1389 L. T. 469; 44 T. L. R. 654, 














e ° 


1552a. Provision for forfeiture in case of dispute— 
Election.|—-Re WHITWELL, SENIOR v. WILSON, 
[1890] W.N. 171. 

Annotation :— Refd. Waynes v. Foster, [1901) 1 Ch. 361. 


1578a, -|—Where successive _irrevocable 
appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 





devisee, an order will be made on his 
behalf granting election, to take 


she should not be charged with interest 
the meantime.—DavIis vv. 


appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments. are made will be compelled 
to elect between them.— ENGLAND v, LAVERS 
(1866), L. R. 3 Eq. 63; 15 W. BR. 51. 


Annotations :-—Expld. Re Tancred’s Settimt., Somerville v. 
Tancred, Re Selby, Church v. Tancred, [1903] 1 Ch. 715. 
Retd. Re Eardley’s Will, Simeon v. Freemantle, [1920 ] 


1580a. Appointment to object within extent of 
power—No object In fact in existence—No 
election.|—-BULWER v. HOARE (1825), 8 
L. J. O. 8. Ch, 227. 


1581a. Invalid delegation of power—Gifts conferred 
on persons entitled under appointment 
exercised under delegated power—No election.} 
—Re STEVENS (1912), 134 L. T. Jo. 838. 


1619a. ——— Marriage settlement—-Husband not 
entitled to elect against interests of other 
parties to marriage settlement.|—-CrokER v. 
MARTIN (1827), 1 Bli. N.S. 573; 1 Dow. & Cl. 
15; 4 EB. R. 987, H. L. 

Annotation :—Consd. Anstey v. Newman (1870), 39 L. J. Ch. 


1637a. .]—Testator having directed 
his exors. to sell whatever real estates he 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands :—Held : the heir was not 
bound to elect.—BAack v. KeEtr (1822), Jac. 
5384; 87 DB. R. 952. 
Annotations :~-Consd. Churchman v. Iroland (1831), 1 Russ. 
& M. 250. Refd. Schroder v, Schroder (1854), 3 Eq. Rep. 
97; Hance v. Truwhitt (1862), 2 John. & H. 216. 
1643a. Bequest of debt to mortgagor—Devise of 
reversion in property mortgaged.]-—Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate.— 
LEwIs v. Kin@ (1789), 2 Bro. C. C. 600; 29 
E. R. 330, L. C. 

ae :—Consd. Whittaker v. Whittaker (1792), 4 Bro. 








See 


were to be held. P.’s wife was to havo 


Davis a life interest in threc of the parcels 


property in ite actual state before its 
conversion de farto where the will 
directs conversion.—Re Cann (1916), 
34 W. LL. R. 296; 10 W. W. RR. 4473 
26 Man. L. Tj. 285.-—-CAN. 


PART X. aaa 2, amici i 


e 6 « 

so. Income of estate left to widow hy 
will for life—Widow’s property left after 
her death to son by codicil—Income 
received by widow till will & codicil 
proved—Liability of widow on election 
against will.}—Testator by his will left 
the income of his estate to his wife for 
life, & directed that after her death it 
should he disposed of as set out in a 
codicil, not to be opened until after 
her death. By the codicil] be disposed 
of all bis estate among his children, 
wiving to two of them, after the death 
of his wife, a certain property, which in 
reality belonged to her. His dow, 
without proving the will. received al) 
the income of the estate for five years, 
after the lapse of which the will & 
eodicil were proved. She then elected 
against the will :—Held: her election 
related back to, & she was Hable to 
accuunt from, the date of testator’s 
death ; but. as sho was not called upon 
to oJect unti) this action was brought, 


in 
(1896), 27 O. R. 532.—CAN. 


PART X. SECT. 3, SUB-SECT. 9. 

sp. Widow taking different intercsts 
under will.j—Under S.’s will his widow 
took absolately thirty-four acres 
devised to her worth $1,000; she also 
took for life his house & lot garden 
worth about $1,500, but subject to a 
son’s & a daughter’s right ‘‘ to have a 
home ’’ there ‘Sas long as they are 
sinogle.’? The son took absolutcly the 
rest of testator’s land worth about 
$3,500, & at the widow’s death took 
“the house & lot & garden ”’ alro :— 
Held: the widow was not put to her 
olection.— Re Sexsantru (1925), 57 
oO. L. hv. 283.—CAN, 


sq. Gift of & maintenance to son 
—Gift of mortgage debt to Baap pad 
Morigage debt previously assigned to son.) 
—ROosBoRouGnH vw. ST. ANDREW'S 
CHouncn, THE Trustees oF (1917), 55 
8. C. kt, 360 : 38 Dd. L. lh. 119.—CAN., 


PART X. SECT. 7, SUB-SECT. 2. 

1691 i. ——- ——.]-—-P. in Feb. 1921, 
conveyed certain lands to a trust ca., 
& by a declaration of trust of even date, 
acecpted by the trust co., declared 
certain trusts upon which the lands 
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conveyed, & certain other benefits, 
& at her death the property was to be 
distributed among P.’a children; this 
life interest was to be in lieu of dower 
in all P.’s lands. On Keb. 2], 1921, 
P., by letter, requested the trust co. 
to sign a doclaration of trust to the 
effect that it hold one of the parcels 
of land conveyed to it, in which the 
wife was given. a life interest, in trust, 
for payment to an investmont suclety 
of $7,500 “ which pays olf the loan on 
stock for that amount beld by my wife,” 
& this the trust. co. did. By P.’s will, 
rynade on the date of the execution of the 
conveyance & declaration, he appointed 
the trust co. his exor. & trustee. The 
wife took nothing under the will. P. 
died in July, 1921. In Jan. 1923, 
the trust co. made a mtyge. in favour of 
an assurance co. upou three of the 
properties in which the widow claimed 
& life estate, to secure repayment of 
a large sum of moncy which was 
advanced tv tho trust co. & which the 
trust co. applied in paying off lodns 
madeto P. Inan on by the widow 
alnst the assurance co. for a declara- 
on as to ber rights under the trust 
eed & declaration & for other relief :~— 
Held: pltf. having taken & continued 
in possession of the propertics in which 


1772a. 


1878a. 


she claimed to have a life interest, had 
clected to take the benefits given to 


Vol. XX.—Equity. Cases 1753—2046a. 


Part XI.—Satisfaction and Ademption. 


Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


1769. Add. Annotation :—As to (1) Apld. Re Binns, 


Public Trustee v. Ingle, [1929] 1 Ch. 677. 


.|— WALPOLE v. CONWAY (LORD) (1740), 
.153; 27 E. R. 693, L. C. 





Barn. 


Annotations :—Distd. Tolson v. Collins (1799), 4 Ves. 483. 
Apld. Douglas v. Willes (1849), 7 
a 


are, 318. Refd. 
m v. Smith (1749), 1 Ves. Sen. 258. 


1840. Add. Annotation :—Distd. Re Binns, Public 


Trustee v. Ingle, [1929] 1 Ch. 677. 


1873. Add. Annotation:—Apld. Ife Ware, Re 


Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

dre is no such obligation, 
according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement; in 
such a case the intention to advance is a 
question of evidence.——BENNET .v. BENNET 
oun 10 Ch. D. 474; 40 L. T. 878; 27 








3. 


Annotation :—Reld. Re Orme, Evans v. Maxwell (1883), 
50 L. T. 51. 
1873b. 


-|—(1) No presumption arises in 
cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
with such a view.—Re Warr, Re Rovusrp, 
WARE v. ROUSE (1926), 70 Sol. Jo. 691. 








1878. Add. Annotation :—As to (3) Refd. Re Binns, 


Public Trustee v. Ingle, [1929] 1 Ch. 677. 


1912. After this case add :— 


---—.]}-—See, now, Administration of Mstates 
Act, 1925 (c. 23), 8. 49 (a). 


1920a. 
2006a. 


2012. Add. 
2046a. 


from time to time moncys necessary to 
pay parts of the premiums. Subse- 


1753. Add. Annotation :—Folld. Re Ware, Re 1918a. ——.]—If a father devises to a daughter a 


‘portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election.— BRIDGES v. HALES (1729), 
Mos. 108; 25 B. BR. 298, L. C. 

-]—BRrIDGEs v. Hatus, No. 1918a, ante. 
-]—The principle deducible from the 
dictum of the Ct. of Appeal expressed in Re 
Scott, Langton v. Scott, No. 1840, namely 
that, in the distribution of a _ testator’s 
estate amongst his children & the children 
of deceased children, children claiming to take 
by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate—Re Binns, LIC 
Truster v. INGLE, [1929] 1 Ch. 677; 98 
L. J. Ch. 307; 141 L. T. 91. 


Annotation :—Mentd. 
Maclow (1928), 97 L. J. Ch. 345. 
Although interest unpaid at date of 
death.|—A person, who borrowed £100 
carrying interest at 6 per cent. per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor's death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt :—Held: the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the cr2ditor operated as a satis- 
faction of the debt, applied notwithstanding 
that there was interest due & unpaid in respect 
of the debt at the date of testator’s death.— 
FITZGERALD v. NATIONAL BANK, LYD., [1929] 
1k. B. 394; 98 L. J. K. B. 382; 140 L. T. 
406. 








Chaney v. 





SHORE v. SAUNDERS (1842), 2 Kerr, 18. 
—CAN. 


her by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three propertics referred to..—PURDOM 
™ NORTHERN Lirg Ags’ce Co. oF 
CANADA, [1928] 4 D. L. R. 679: 63 
0. L. R123 affd. sub nom. FIDELITY 
Must Co. oF ONTARIO v. PURDOM & 
NORTHERN Lire <ASSCE. Co. OF 
DL. Ll. R. 1003.—- CAN. 


PART XI. SECT. 1. 

1748 1. Satisfaction ned. |—Satis- 
faction is the donation of a thing, with 
the intention, olther oxpreased or 
Implied, that {t is to be taken, either 
wholly or in part, in extinguishment of 
Some prior claim of the donee. Tho 
doctrine has no application to cases 
Where the prior portion has actually 
beon transferred or paid. 

One whose life was insured assigned 
0 his son a portion of the insurance 
moneys $1,000, in consideration of an 
undertaking by the son to advance 


quently the insured made his will by 
which he gave to his son $1,000 “* out 
of the money payable at my death out 
of my life insurance policy ” :—Held : 
the $1,000 even by the will could not 
be regarded as a satisfaction of the 
$1,000 assigned to the son.—He Marks 
(1921), 64 D. Ll. R. 516 3 50 O. L. R. 
473.—CAN. 


PART XI. oEer a pene 2.— 
- (a). 

sr. By payments to legatec—In 
testator’s lifctime.)}—Held: a sum of 
money paid by testator to persons to 
whom. he had bequeathed one-half 
of his offects, was an anticipated pay- 
inent of thelr provision, & not a 
donation.—BUCHANAN v. CRAWFORD 
mon (1824), 2 Sh. Se. App. 445. 


PART XI. SEOT. 3, SUB-SECT. 3.— 


19021. In respect 0 realty.J—Doe a. 
21 


PART XI. SECT. 4, SUB-SECT. 2.—A. 


2087 il. -—-—- ——.J—A testator by 
his wil], after directing the payment 
of all his just debts, appointed F. to be 
one of his three exors. & trustees, & 
went on to declare that F. should “ be 
pad out of m Sager the eee. or — 
of money ow y me to him the 
amount of which the said F. will dis- 
close to my _ other ee us 
renounced probate & lodged with the 
exors. a stutement of the amount of 
his claim :—Held: the words of the 
will did not create a legacy, but the 
testator’s purpose was to acknowledge 
that he was indebted to F. in an un- 
certain amount & that F. was entitled 
to payment of the sum which he 
named as owing, without further 
investigation or inquiry on the part 
of the exora.— FITZPATRICK v. GILBERT, 
ri cna tg IrrzPaTRICK, 22 Tas. L. R. 
9— e 


Cases 2047a—2424. Enanuise AND Emprre Digest SupPLEMENT. 


2047a. - 


2057a. ———- Although interest unpaid at date of 


death.|—-FITzZGERALD  v, 
Lirp., No. 2046a, ante. 


2 075a. 5] —Re 


- Bequest antecedent to debt.]—RoBERtTs 
v. BENNET (1690), 2 Vern. 186; 23 E. R. 695. 
Annotation ;—Retd. Northcote ¥. Northoote (1702), Colles 


SHAFTO, FAwcrETr v. SHAFTO 
(1903), 48 Sol. Jo. 68, C. A. 


temp. 





ard. 582; 25 EH. R. 1096, L. 0. 
aor nageaeh :—Consd. Wallace v. Pomfret (1805), 11 Ves. 


2138. Add. Citation :—-3 Bro. CO. 0. 242. 
NATIONAL BANK, 921 


——,]—K Eup 


West 


Emp (LADY) v. Kemp (1671), 


2 Rep. Ch. 68; 21 B. R. 617. 


2224. Add. 
Warren, 


Annotation :--Generally, 
Warren v. Warren, 1932] 1 Ch. 42. 


Consd. Re 


Part XIV.—Merger of Estates and Charges. 


2367a. -.| —NORFO 
2 Vern. 208; 23 B. BR. 735 


23738. 








RFOLK v. GIFFORD (1690), 


.]—Where under a marriage settle- 
ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with & common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 


favour, on an application by the husband to 


have the trust transferred to him on the 


the wife should by deed or will appoint with 349. 
an ultimate trust for next of kin, & the wife 


died & her will operated as an exercise of the 
power of appointment in the husband’s 


ground of merger of his interests :—Held: 

there had been no merger of the husband’s 

life estate in the reversion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possible children 
on a re-marriage. 
TRustTS, CHANCE v. BILLING (1918), 62 Sol. Jo. 


—RHe CHANCE’'S SETTLEMENT 


2895. Add. Annotation :—As to (2) Distd. Re Silva, 
Silva v. Silva, [1929] 2 Ch. 198. 


Part XV.—Subrogation. 


2424. Add. Annotation :—Refd. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 308. 


PART XI. SECT. 4, SUB-SECT. 3.—B. 


2069 i. Addition to annuity.)—COoLE 
t. CoLEe (1838), 5 O. S. 744.—CAN. 


PART XI. SECT. 4, SUB-SECT. 3.---G. 


2102 i. Presumption of satisfaction 
rebutted.]-—A legucy to a creditor equal 
to or greater than the debt owing hin 
hy the testator is presumed to be a 
satisfaction of the debt, Dut this 
presumption will be rebutted by slight 
eircumstances,  cither appearing in 
the will or incident to the nature of the 
debt & of the legacy. A_ simple 
direction to pay debts is sufficient to 
rebut the presumption, a fortiori a 
direction, as in this instance, to pay 


debts & ‘ thereafter ”’ legacics.—- 
Spaurow r. oyvant Trust Co., [1932] 
ae nf "379 : 40 Man. L. R, 211.— 


PART XI. SECT. 5. 


sj. Scparation agreement providing 
for support of infant son—Provision in 


will for a Cake apm - separation 
agreement the eo duebeud to pay 
the wife a certai ser Caan for 


Bir ogee & Stharriae - Pot their child 
{it should become self-supporting 
or attain majority or leave the custody 
of the wife; & she agreed to accept 
said sum in full settlement of all claims 
which she then had or might thereafter 
have ior me support & otherwise of the 
child. By his will executed four years 
later, which disposed of al] his property, 
the husband directed his trustees to 
pay the income of the residue of his 

estate “towards the maintenance & 
education of” said child ‘‘ during his 
minority " :-~-2Zeld : said provision in 
the will was in substitution for, & not 
in addition to, that in the agreement : 
& the wife had an election’ botween 


them, but was not entitled to both.— 
Ross v. Ross, [1930] 1 W. W. R. 375; 
2p. L. R. 42; mom. Ross t. 
Hone & TORONTO GENERAL TRUSTS 
Co., 42 B. C. R. 272.—CAN, 


PART XII. SECT. 3, SUB-SECT. 2. 


sk. Failure to pay contributions— 
Jotnt ae abandonment. } 
Pa arias GREST Sera 28} 
-iL. R "479 : r928) 1 WwW. W. R. 

286.” 22 Sask. L. R. 253 erie 


PART XIIl. SECT. 3. 


sv. General rule.J—In order to 
marshal, not only must there be two 
creditors of the same person, but one 
of them must have two Pica belonging 
es fey same person to which he can 
—HoOYAL BANK OF ear V. 


PART XV. 

2424 i. Definition.|}—As a general 
rule the doctrine of subrogation does 
not apply in favour of a party who re 
not paid money or even somathing in 
satisfaction or ext hment of a 
security, claim, or demand, or partly 
80, or Who has not paid something by 
way of getting in a security, or the Like. 


URSOLLES v. Foorms (1889), 16 
O. RR. 691.—CAN. 


PART XVI. SECT. 1, areca 2.—A., 
2428 i. What is a nenalty—Goods 
delivered under hire re-gnirchase agreement 
ruts ht to ale woos on failure to pay 
ment.J—A hire-purchase agree- 
apa Puta. io a motor truck provided 
for ayes in nine monthly {nstal- 
men r could become the 
owner of the truck on peymen’ in full 
of the instalmente & a rupee extra. 
On failure on part of the ‘hirer to pay 


22 


any instalment as it became due, the 
owner was entitled to seize the truck 
& credit ita value as against the amount 
due, but subject to a condition that the 
owner in no case would credit the hirer 
with more than the amount still duc 
on the contract :—Held: the platce 
of the agreement which enabled the 
owner to seize the track, & keep it 
without making any payment 7 the 
hirer even though the value of the 
truck may be very greatly in excess 
of the amount due under the agree- 
ment, was a sti tion by way of 
pene dcp he ct. can relieve 
under Contract Act, s. 74.— 
AUNG ce OH v. MOTOR House Co. 
(1929), I . L. R. 7 Ran. 431.—IND. 


PART XVL. SECT. 1, SUB-SECT. 2.—C. 


aw. Discount for Abela yment.}— 
Held: a penalty, & a f gran ted.—— 
COLGROVRE ¥. nie (1914), 28 BW. L. R. 
731; 17 D. L. BR. 45.—CAN. 


PART XVI. SECT. 1, SUB-SECT. 2.—Ds 


-}—In the oase of 8 
sale when the conditions are that the 
purchascr shall forfeit the money 
Which he has paid if he makes default 
in any future payment, the ot. will 
ecileee the purchaser from forfeiture 
where the non per ment has been the 
result of the doliberato misrepresenta- 
tions of the nee in order to expose 
Se purchaser to sate STAN- 
y & pu {1924} $3 D. L. R. 
599; 50. B. BR. 18.— CA i 





i—— 


PART XVI. SECT. 3, SUB-SEOT. 1. 


ax. Penalty deing reservation only o 
existing legal —~Relief 7 
—BoLanrp 0. MoCarrornt (1876), 3 

U.C. R. 487.—CAN. 


Vol. XX.—Equity. Cases 2488-2713. 


Part XVIII|—Egquitable Defences. 


2488. Add. Annotation :—Apld. R. v. Essex JJ., 
Ez p. Perkins, eee K. B. 475. 

2489a. ——.]—WHALLEY WHALLEY (1860), 2 
De G. F. & J. 810; 45 B. R. 641, L. Jd. 

2490. yi edi i~—For “8 Bro. O. O. 646” read 
“8 Bro. C. C. 639, n.’ 

Add, A anotation :—Ae to Aa) Consd. Weld v. 
Petre 11998) 97 L. J. Oh. 3 

2497. Add. Annotation :—As to ie Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 899. 

2512. Add. Annotations :—As to (4) Consd. Weld 
v. Petre (1928), 97 L. J. Ch. 399. Refd. 
Anchor Trust Co. v. Bell, [1926] Ch. 805. 

2513, Cans i—For “L. R. 5 O. P. 221” read 

L. R. 5 P. C. 221.” 
Add. Annotations :—-As to (2) Apld. Weld v. 


Petre (1928), 97 L. J. Ch. 399. Refd. Anchor 
Trust Co. v. Bell, [1926] Ch. 805. 


2520. Add. Annotation :—Consd. Lynn v. Bamber, 
[1980] 2 K. B. 7 


2521. Add. on :—Consd. Legh v. Legh 
(1930), 148 L. T. 1&1; Lynn v. Bamber, 
[1930] 2 K. B. 72. 


2525. Add. Annotations :—Consd. Legh v. Legh 
(19380), 148 L. T. 151; Lynn v. Bamber, 
[1980] 2 K. B. 72. 

2527. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2552. Add. Annotation :—Refd. Douglass v. Lloyds 

Bank, Ltd. (1929), 34 Com. Cas. 263. 

2554. Add. Annotation :—Refd. Douglass v. Lloyds 

Bank, Ltd. (1929), 34 Com. Cus. 263. 


Part XIX.—Ne exeat. regno. 


26387a. ~.J—A.-G. | MUCELON (1815), 1 
Price, 289; 145 E. R. "1405 


2667a. Not residuary legatee.|—-A residuary legatec 


cannot have a writ of ne exeat regno against 
a debtor of testator, on the ground that he 
colludes with the exor.—GRaAVES v. GRIFFITH 
(1820), 1 Jac. & W. 646; 37 E. R. 514, L. C. 


Part XX.—Quia Timet Actions. 


2702a. Nature of action.]—A quia timet action is 
a proceeding by which the ct. is enabled to pre- 
vent its jurisdiction from being stultified.— 
Re ANDERSON-BERRY, HARRIS v. GRIFFITH, 
See 290; 97 L. J. Ch. 111, 1388 L. T. 
354, - 


2708. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


2705. Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


2705a. Threatened injury to property by water- 
works.]—It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property.— 


PART XVII. pal 4, SUB-SECT. 4.— 
of 


will not grant him 


25791. Reacission on ground 


fraud.)—-Where deft. raises a defence 
of fraud & eae h goa ree Writ the ct. 


guilty of laches. On Sieoreane the 


GRAIGOLA MERTHYR Co., LTD. v. SWANSEA 
CoRPN., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. BR. 600; 71 Sol. Jo. 681; affd. on 
another point, [1928] Ch. 235, C. A.3  {|1929] 
A. C. 344, H. L. 


2710. Add. Annotation :—Consd. Peech wv. Best 
(1930), 99 L. J. K. B. 537. 


Add. Annotations :—Consd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
Refd. He Fenton, Ev p. Fenton Textile 
Assocn. (1980), 99 L. J. Ch. 358. 


2713. Add. Annotations :—Refd. fie Harrington 
Motor Co., Ex p. Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union Gencral 
Insce. Co. of Australasia, [1928] Ch. 793. 


2712. 


fraud or misrepresentation it is the 
duty of deft. to repudiate the trans- 
action imme —MEIKLEJOHN t. 


if he has been tely. 
Huao, [1924] 1 D. a R. 272.—CAN. 
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19. 
22a. 


ESTATE AND OTHER DEATH DUTIES. 


Part |.—In General. 


1. Add. Annotation :—As to (2) Refd. A.-G. v. Belilios, {1928} 1 K. B. 798. 


Part Il.—Estate Duty. 








Add. Annotation Sapelete thet 1 Refd. Re 
Previté, Sturges v. Previté, [1931] 1 Ch. 447. 
-]— Testator bequeathed ‘“ B. 


House & contents ’’ & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed ‘‘ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
premises, & keeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.’’ C. having died, 
Was succeeded as tenant for life by L. :— 
Held: (1) on the death of C,, the property 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, s. 1; (2) the principal value 
of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 


instance be borne by residue, which should | 


27. 


33a. 


36. 


be recouped by a policy on the life of L. to | 39. 


be veste 


the interest on the duty & the 


should be retained & paid the trustees 


in the trustees which at her death | 

would produce a sum equal to the duty, & | 

policy premiums ' 
Ma 


in each year out of the sum which would 42. 


otherwise be expended by them on B. House. 
—RHe CASSEL, PUBLIC TRUSTEE v. MOoUNT- 
BATTEN, [1927] 2 Ch. 275; 96 L. J. Ch. 483 ; 
oe L. T. 785; 43 T. L. R. 743; 71 Sol. Jo. 
804. 


Bley i :—Consd, Re Northcliffe, Aruhelz v. Hudson, 


PART Il. SECT. 3, SUB-SECT. 1.—A. 


premises.}—The interest of a deceased 
erson in the bueliness carried on in 
censed premises loased from him & 
in the license thereof Is ‘‘ property ” 
within Death Duties Act, 1909, s. 5, 


if 


on the value of which 
liable for 
& above the amount of the valuation 


bonds, exempt 
must be included in the net value of an 
estate in ordor to arrive at the per- 
centag 
beneficlary, but such inclusion does not 
make the amount of the bonds subject 
to succession duty.—Re 

13D. L. ft 106; [1928] 2 W. W. 
R. 655 23 Alta. L. R. 521.—CAN. 


{1928 


9} 1 Ch. 327. 


Licence—c& interest in licensed 


3 A. 
—AU 
estate is 
ayment of catate duty over 


om succession duty, 
house. 


e of duty payable by any 


MILLIS ESTATE, 


\ 
{ 
{ 


59. 


61. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 


45 ii. —— By deed incompletely 
exrecuted.J-—-FEDERAL COMR. 
ATION v. ‘TAYLOR (1929), 42 C. L. R. 80; 
: Es J. 65; (1929) Argus L. HR. 169. 


sc. Gift made within three years before 
death—AMoney spent on improving house | 


he had made contracts about £2,000 
for improvements & the 
A few months 1 
the age of fifty-three 


re 


family home in accordance with their 
means & station in life; & that there 


besa . 

ater he died at 
. It was found 
that the transaction was not entered 
into with intent to 
of the husband’s estate, but that the 


Add. Annotations :—As to (1) Apld. Re Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Refd. Parr v. A.-G., (1926) A. C. 239. 
As to (5) Consd. Parr v. A.-G., [1926]. A. C. 
239; <A.-G. v. Adamson (1932), 101 L. J. 
K. B. 299. Generally, Refd. Re Northcliffe, 
Arnholz v. Hudson, [1929] 1 Ch. 327. 


Death gratuity payable to representatives of 
teacher. |—-Sstate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, 1925 (c. 59), s. 5 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos, or 
by will, or by both.—A.-G. v. QUIXLEY (1929), 
08 L. J. K. B. 652; 141 L. T. 288; 93 J. P. 
227; 45 T.L. R. 455; 271. G. R. 693,C. A. 


Add. Annotation :-—Consd. A.-G. v. Adainson 
(1932), 146 I. T. 858. 

Add. Citation :-—132 L. T. 704, 

After this case add :— 

~-|—See, now, Finance Act, 1930 
(c. 28), s. 39. 

Add. Annotation :—Consd. A.-G. 
(1930), 99 L. J. K. B. 605. 


Add. Annotation :—As to (2) Consd. Fuscolo 
Mango & Co. v. Stag Line, Ltd., [1981] 2 
K. LB. 48. 

Add. Annotation :-——Refd. Bird v. I. R. Comrs. 
(1924), 12 Tax Cas. 785. 








v. Farrell 


was no reuson to believe that the 
husband would not enjoy the normal 
span of life, or that he would necessarily 
predecease his wife :—Held: the pay- 
ments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zeal 
sa. 38, 39, so as to be deemed to be 
part of the husband’s estate for the 
urposer of that Act.—Finen ». 
TAMP DUTIES Comr., [1929] A. OC. 


OF TAax- 


made under Valuation of Land Act, —w[phether gift to wife.}—A husband & ee 

1908.~—Re GILMER, PUBLIC TRUSTEE wife, with Gs chil . lived Ethien 427.—N.Z. 

» Stame Doras Comer. [1929] ina house which belonged to the wife ; sd. ———- Shares in company issued to 

N. ZL. R. 61.—N.Z, each enjoyed a separate Income. The children of deceased—Payment by com- 
sb. Provincial bonds exempt from husband paid to a builder with whom pany’s cheque debited to deceased's 

succession duly.}-~Alborta provincial personal account—Subsequent transfer 


of debits to children’s accounts— 


2e- 
transfer of debits to de ; 


21S, ceased’s account 
within three years of death.)|-—PER 


PRTUAL TRUSTEE Co. vo. ComR. or 

diminish the value StTamre Doutims (1929), 29 8S. R. 153: 

46 W.N. 58; revsed., 43 CO. L. R. 247; 

object was simply to improve the $30 S. R. N. S. W. 215: 47 N. S. 
W. W. N. 108; (1930), Argus L. £t. 


33.—AUS 


Cases 68-—90a. 


63. 
63a. 


67a. 


PART Il. SECT. 3, SUB-SECT. 2.—E. 


pi. 
T., Ww 
certain lands subject to certain leases 
then current, conveyed the lands to A., 
his daughter, for life, or until the 
happening of certain events, with 
remainder to her children, in considera- 
tion of covenants b 
annual 
during their lives, & to indemnify him 
in respect of covenante contained in 
the unexpired leases. 
predeceased the 

died leaving children, 
had not determined in her lifetime :— 


Had 


indenture did not form part of the 
dutiable estate of A. b 
sect. 102 (2) (k) of ** Stamp Duties 


Act, 


of that provision are 
virtue of any agroement made by the 
deceased,’ & they moan that the pass- 


Add. Annotation :—Folld. A.-G. v. Farrell 
(1930), 99 L. J. K. B. €06. ° 

__- —~ -——— Disentailing deed & resettle- 
ment.|-——By a disentailing deed & a deed of 
resettlement, A. & his mother appointed 
property to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A.’s 
sons, & with ultimate remainder to E. The 
mother died in 1925, & estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid £50 a month to A. & the balance of 
income to E. In 1926 A. died, unmarried, 
& estate duty was claimed :—Held: A., in 
executing the disentailing deed & resettle- 
ment, had acted as a person ‘‘ competent to 
dispose of property’’ within 1894 Act, 
s. 22 (2) (a), & the discretionary trust in his 
favour was a reservation by him of an 
‘* interest ’’ in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect. read 
with 1894 Act, s. 2 (1) (c), the property was 
deemed to have passed on A.’s death & estate 
duty was payable.—A.-G. v. FARRELL, [1931] 
1K. B. 81; 99 L. J. K. B. 605; 143 L. T. 
639; 46 'T. L. R. 587, C, A. 


-—-— Contingent succession—Accumulations. | 
-—-By a settlement dated Mar. 24, 1924, the 
settlor directed the trustees thereof to hold 
the capital of the trust funds upon trust for 
all or such of his children then living or there- 
after to be born as he should appoint, & that 
during his life the income pending any such 
appointments should be accumulated & 
added to the capital. On his death the 
capital went as to two-fifths to his son & as 
to three-fifths equally between his three 
daughters if they survived him. The trust 
on the settlor’s death in favour of the son was 
not expressed to be contingent, but there was 
a proviso that if the son died befure the 
settlor his two-fifths should go over to the 
daughters, again only in the event of their 
surviving the settlor. The son & daughters 
survived the settlor, who had no more 
children after the date of the settlement. 
On the question whether, under the trusts of 
that settlement, on the death of the settlor 
on Mar. 11, 1928, without having exercised 
the power of appointment, the trust property 
passed on his death to the four children 
within Finance Act, 1894 (c. 30), s. 1, & thus 


S aeaeeanenamnned 


-.J}—By an indenture 
ho was cntitled in fee simple to 


her to make 


ayments to him & his wife 


T. & his wife 
ter, & she 
Her life estate 


the lands comprised in the 
y virtue of 


1920-24."" The dominant words 


““under or by = dut 


exercised the joint 
ment, a Ww 
surviving. or the 
under the een 
192 —-1924, of N, 8, a8 
the settlement contained a trust to 


72. 
75. 
90a. 


ing of the property shall proceed from 
the volition of deceased.—-ANGUS v. 
CoMR. OF STAMP DUTIES (1930), 
L. R. 337; 44. L. J. 163.— Avs. 


se. Reservation of life interest to settlor 
—On surviving wife.}—B arriage 
settlement made in 1876, £30,000 was 
settled upon trust to pa 
to the settlor's wife for 
death to the settlor for life, & after 
the death of the survivor upon trust 
for the children or remoter issue as they 
should by deed jointly appoint, or 
in the absence of a 
as the survivor sho 
appoint, & in default of appointment 
for the children as therein provided. 


oint ap 
uld b 


purpose of death 


yam 


fe, after her 


—Held : 
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became liable to estate duty, & also devolved 
on the death so as to create a succession under 
Succession Duty Act, 1853 (c. 51), s. 2, & 
was liable to succession duty :—Held: 
(1) before the death of the settlor, the bene- 
ficial interest of the children in the trust 
property was indefinable, since in certain 
events they might never have become 
entitled, & the settlor had reserved full 
control both of capital & income until his 
death ; but, on his death, the son became 
indefeasibly entitled to two-fifths & each of 
the three daughters became beneficially & 
indefeasibly entitled to one-fifth ; & accord- 
ingly the capital of the trust funds passed on 
the death as alsuv the accumulations of 
income; (2) the capital of the trust funds 
was also liable to succession duty on the 
death of the settlor, & no distinction could be 
made between capital & accumulations of 
income which were the fruit borne by the 
corpus of the settled funds.—A.-G. v. 
ADAMSON, [1932] 2 K. B. 159; 101 L. J. 
kK. B. 299; 146 L. T. 358; 76 Sol. Jo. 95, 
UG. A.: reved. 174 L. T. Jo. 489, H. L. 

Add. Annotation :—As to (2) Refd. Re Wilkin- 
son, Page v. Public Trustee, [1926] Ch. 842. 
Add. Citations :—094 L. J. K. B. 189; 132 
L. T. 717. 

—— -—-— Trust established in England.]— 
By his will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he,was domiciled, devised & bequeathed 
his property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money &, at the request 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 


take effect “‘ after the death ’’ of the 
deceased settlor & in reference thereto, 
his property was to be “ deemed to 
include *”’ the property subject to the 
trust, without deducting the value of 
his widow's life in thorein.-— 
RABETT v. Stamp Duties Comr., [1920] 
A. C. 444.—AUS. 


ef. ———— Jointly with wife.}—In 1898 

& husband set property in N.8. W., 
that the income therefrom 

should be paid to his wife during their 
joint lives, & upon the death of either 
of them to eir daughters equally 
for their respective lives. The settlor 
died in 1914, & was survived by his 


Argus 


the income 


ointment 
1 or deed 


wife :—-Held: the settlement contain 
The eettlor died in 1925, without having 4 trust “ to take effect after his ” (the 
ower of appoint- settlor’s) “death ”’ within Stamp 
e & children him Dutier Act, 1898, of New South Wales 


3. 58, & socordingly upon the death of 

the settlor duty andar Boat sect. became 

on desig Pt Tate v. Stamp Dvuvrres 
omn., (1929) A. ©. 450.—AUB. 


Duties Act, 
a8 


04, 
06a. 


PART Il. SECT. 4, SUB-SECT. 1. 

t i. S ° 
Comn., [1 

s il. 
~—A father granted a bond for 
in implement of an undertaking by 
in his second son’sa marriage contract, 
in contemplation of the son’s marriage, 
& in considoration of a conveyance 
executed by the son’s intended wifo 
for behoof of 
a ales contract the son accopted the 
obligations therein contrac 
father as in full satisfaction in any 
event of all] legal claims for legitim 
or otherwise he 
father’s estate. 


regarded as a debt incurred by the 
father for full consideration in money 


value of hia estate for the purposes of 
estate 
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by virfue of the proceedings in the Ch. Div. 
& the orders e therein. The trust pro- 
perty was situate abroad :—Held: the suc- 
cession of the infants to testator’s residuary 
aioe be at Pe mare pepe by virtue 
of Hong Kong law ong Ko roperty, 
& it had never lost that chavaster oo Tallon 
within 1853 Act, s, 2, & the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
—A.-G. v. BELILios, [1928] 1 K. B. 798; 97 
L. J. K. B. 189; 188 L. T. 204; 44 T. L. R. 
214; 72 Sol, Jo. 49, O. A. 


Add. Annotation :-—Apld. A.-G. v. Howe 
(1925), 04 L. J. K.- B. 640. 
——— Shares.|—-Testator, a German 





subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in English, South African, & American cos. 
The certificates were in all cases situate in 
London, & the securities themselves were 
transferable in London at the outbreak of 
war, & at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German & Austrian beneficiaries, & two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 
ae virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 


W ARRENDER’S 


P. Hotmss v. STamre DUTIES 
927] N. Zz. L. R. 758.—-N.Z. 


Discharge by son of legitim. 
ge by f 6.00 
him 





the partnershi 
arti dar 
rights in 


the spouses. In the 


by his 
up by 


ht have upon his 
ae the date Pot the 


duty.—Lorp ADVOCATE v. 


of his sons carri 


the old firm 


exception of a small balance, were released 
to pitt. by the English Custodian. In May, 
1924, plitf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof :—Held: (1) all the shares were 
locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death.—Re AscHROTT, CLIFTON 
v. STRAUSS, [1927] 1 Ch. 313; 96L. J. Ch. 205. 


99. Add. Annotation:-—-As to (4) Refd. Re 
Bateman, [1925] 2 K. B. 429. 
107a. ——- —-—.}—By settlements made in 





1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :—Held: (1) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable; (2) as to the claim for estate duty 
there had been a “ purchase for parti 
consideration ”’ within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life; (3) ‘‘ partial 
consideration,” in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller.—Re BATEMAN (BARONESS), 
[1925] 2 K. B. 429; 95 L. J. K. B. 199; sud 
nom. Re BATEMAN (BARONESS), A.-G, v. 
WREFORD-BrROwWN, 134 L. T. 153. 


121. Add. Annotation :—As to (2) Refd. Re Sarson, 


TRusTEes (1906), 8 


PART II, SECT. 4, SUB-SECT. 2. 


aa. ‘* Intereat in business ’’—What is 
—1914 Act, s. 15.)}—A father & two 
ed on business in 
partnership. By a re-arr 
relations 
£124,646 in full of his whole 
& its assets, & 
agreed to allow this sum to remain as 
a loan to the new firm at 4 
interest, on condition that, 
him, or in any event on his 
death, it was to be repaid by ton Perko 

talments. The father cont 
no capital to the new firm apart from 


the loan at once in return for a certain 
discount: & in settling with the exors., 


Within two years of the father’s death 
one of the sons died, & estate duty 


Public Trustee v. Sarson, [1925] Ch. 31. 


became payable on his estate. His 
exor. having claimed a reduction, 
undcr the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of his share of his father’s loan :—~ 
Held: the father’s right to repayment 
of the loan was not an “ interest in the 
business *’ within the sect., & the sum 
atanding in the son’s name In the books 
of the firm was an interest in the assets 
of the firm, & was not identical with 
his father’s interest in the jus credit 
of the loan.—-GLEN v. INLAND 
REVENUE, [1926] 8. C. 44.—SCOT, 


80. ——,}—The proprietor 
of a wine & spirit business, hy his 
ght oar a & settlement, directed 


ement of 
e father 








buted 


marri contract & of the bond the’ the loan, but had an interest in the tees to convey -the residuc of 
only claim to legitim possible to the profita to the extent of a one-tenth his estate to his only daughter on her 
son was in the event of his elder share. He died in 1922, leav a will attaining twenty-five years of age, 
brother predecea his father. That by which he bequeathed the residue of with a destination over in the event 
event happened, at the father’s s estate, including the loan, to his of her predeceasing the period of con- 
death the amount of legitim to which family, & estate duty was duly paid veyance, & to pay her the income of 
the second son would have had aclaim, thereon. The two sons came to an the residue until that date. He 
had ‘he not da. red it, was 825,000: arrangement with their father’s exors., directed his trustees to sell the business. 
—Held: the bond could not be under which the sons agreed to repay The daughter died eight days after 


testator, under 


& before the direction to sell had been 


the age of twenty-five, 


or money’s worth wholly for deceased’s they retained in the business the tmplemented. The trustees having 
own use & benefit in the sense of Hig creer shares of the loan falling ed a reduction, under Finance 
1894 Aot, s. 7 (1), & did not form a to them, ey ene themselves with Act, 1914, s. 15, of the estate-duty 
proper deduction in determining the the amounts in the books of the firm. ayable on the daughter’s death, in so 


ar as assessable on the value of the 
business, the Comrs. of Inland Revenue 


Cases 121a—181. 


121a, —__.___—_ ——— Enures for benefit of residuary 


128a. ae eee 


refused the claim :—Held: 


legatees—-Where annuities free of duty given 
out of residue.}|--Re GRINLINTON, PUBLIC 
TRUSTEE v7. GRINLINTON, [1932] W. N. 240; 
174 L. T. Jo. 403. 


128. Add. Annotations :—Refd. .Re Exmouth’s 


Annuity, [1925] Ch. 280; Re Drake, Drake v, 
Wilson, [1926] Ch. 559. 


‘‘Land & chattels ’*’— What are 
‘* chattels.”?]}—By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (b) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (b) to 
be treated as an estate by itself :—Held: 


sect. 15 


131. Add. 


an estate for life, with a vested absolute 
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‘* chattels ’’ in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not ‘‘ chattels ” 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.—-Re Exmoutu’s ANNUITY, 
[1925] Ch. 280; 94 L. J. Ch. 208; 183 L, T. 
39; 69 Sol. Jo. 411. 


129a. —-— Where duty commuted—Not aggre- 


gated with unsettled property.]-— Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which ‘ estate duty is leviable’”’ within 
s. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable.—A.-G. v. HowE 
(EARL) (1925), 041.5. K. B. 540; 183 L. T. 
801; 41 T. L. R. 610; 69 Sel. Jo. 791, C. A. 
Citations :—affd. sub nom. PARR v. 
A.-G., [1926] A. C. 239; 95 L. J. K. B. 417; 
1384 L. T. 321; 42 T. L. R. 217, H. L. 


After cross-reference following this case'add :— 
---_ -——— Death after July 29, 1927.]— 
See, now, Finance Act, 1927 (c. 10), 8. 5). 


terms of the will & by reference to the 


applied, in respect that the beneficial 
poseeecn & enjoyment of the residue, 
ncluding tbe business, had passed to 
the daughter on testator’a death, & 
had again passed on her death; & 
the trustees were, accordingly, entitled 
to the relief claimed.—WaARREN’s 
TRUSTEKS v. INLAND REVENUE, [1928} 
S, C. 806.--SCOT. 


PART II. SECT. 4, SUB-SECT. 4. 


d. For ‘ Charilable purposes—In 
Australia & abroad,” read “ Charitable 
purposes—In Australia—& abroad.’’ 

d i. .—By Estate Duty 
Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate as is bequeathed 
* for religious, scientific, charitable or 
public educational purposes ”’ :—feld ; 
as no contrary intention appeared, the 
word ‘charitable ’’ was to be con: 
strued in its legal & not its popular 
sense.-~CHESTERMAN vw. FEDERAL 
Comn. OF TAXATION, [1926] A C. 128: 
95 L. J. P. C. 39: 134 L. T. 3603 42 
T. L. R.121.—AUS. 

dii., ---— “ Publie benevolent institu- 
tion °- What is.j\—Held: the expres- 
sion “ public benevolent institution ” 
in sect, 8 (4) of Estate Duty Assess- 
ment Act, 1914-1928, does net, include 
organisations which do not promote 
the relief of poverty, suffering, distress 
or immisfortume. The ‘“ Royal Naval 
Wouse ” is, therefore, not a ‘* public 
benevolent institution?’ within the 
sect. PERPETUAL TRUSTEE  Co., 
LTp. v. TAXATION Comr,, [1931] Argus 
L. BR. 2t03 5 ALL. J. 109.—AUS, 


PART II. SECT, 6. 


132 i. Aggregated property—Whether 
properly aggregated more than once on 
same death.)-—Testator, who had two 
sons, H. & J., by his will devised gertain 
real property to his son, H., in trust for 
A. for his life, with remaindor to H.'s 
children as H. should appoint, &, if 
there should be no son of H. who should 
attain the age of 21 years, then in trust 
for his, testator’s, other son, J. 
Testator died In 1893, & H. entered 
into possession of the lands under the 
trusts of the will. J. died intestute & 
unmarried in 1897, leaving his brother, 
the said H., his heir-at-law. By an 
order of the ct. made in 1908 it wag 
declared that on the death of J., 1. took 








interest in remainder, subject to being 
divested if he left issue, in the freehold 
lands devised by his father’s will, &, 
accordingly, that H. could make a 
valid testamentary disposition or 
otherwise dispose of his estate or 
interest in the lands. On the death of 
J., H. took out a grant of administra- 
tion, & paid duty in respect of the 
personal property which passed on the 
death of J., but he did not pay any 
estate duty in respect of the contingent 
interest in the lands which had been 
devised to J. by his father’s will, & 
passed to him, » a8 his 
brother’s heir-at-law. LH. died without 
issue in 1920, & estate duty was paid 
by his exor. on the vajJue of the pro- 
perty which passed ou his death, 
inchiding the lands in question :— 
Held: the Revenue Comrs. were 
entitled to claim estate duty on the 
death of J. in respect of his contingent 
estate in the lands which passed on bia 
dcath to H., & the rate of estate duty 
was to be calculated according to the 
value of that interest when it fell into 
possession on the death of H., together 
with the value of the rest of the estate 
of J.—Re O’CONNOR’S EaTare, HEN- 
DRICK v. ReVENUE Comrs., [1931] 
I. R. 98.—I1R. 

sd. Degree of relationship—Calculation 
of—Leyond third degree.)—The words 
“not beyond the third degrec’”’ 
occurring in Deceased Persons’ Estates 
Duties Act, 1921, Sched. (2), Part II., 
para. 2, refer to the method of calcula- 
tion according to the civil law, in which 
the degroes were calculated up to the 
common ancestor, & then down to the 
beneficiary in question : —Held: a son 
of a first cousin of testatrix was beyond 
the third degree of relationship to 
testatrix, & the Comr. of ‘Taxes hud 
rightly assessed the duty payablo in 
pespect of the benefit he took under her 
will, in accordance with Sched. (2), 
Part I[., para. 3, of the said Act.—e 
Cook (1925), 21 Tus. L. R. 11.—AUS. 

se. —-—- Selected class of relatives. }-— 
The benefit of Estate bDuty Assess- 
ment Act, 1914-1922, gs. & (6), extends 
to all ake a which by force of the 
will, or by the law as to the distribution 
of the estates of intestates, passes 
directly from testator or intestate to a 
member of the selected class, provided 
in the case of a will that on the death 
of testator it can be shown, from tbe 


state of his family, that the property 
must go directly from him to persons 
within the class & that in no conceivable 
event can it pass from the testator 
to any person who {3 outside the class. 
—SMITH v. THE FEDERAL COMR. OF 
TAXATION (1928), 40 O. I. R. 467; 
{1928} Argus L. R. 189.—AUS. 


PART II. SECT. 7, SUB-SECT. 1. 


‘“ mi. —--- --—.]-- Testator was, at 
the time of his death, chalmnan & 
Managing director of @ co. carrying on 
business as tea & wine merchants. The 
business had been established by 
testator’s vrandfather many years apo, 
& had been carried on by his faniily 
ever sinee. The business had been 
turned into a limited co. in 1898, with 
a share capital of £30,000, divided into 
30,000 shares of £1 each, of which 
23,007 had been issued, & it was turned 
into a private co, in 1908. At the date 
of his death the testator held 18,50] 
shares, & his son, the assistant manag- 
ing director, held 4,251. The shares 
were transferable, subject to the right, 
of the directors to refuse to register 
any transfer of shares upon which the 
co. had a lien, or a transfer to a trans. 
feree of whom the directors did not 
approve. Tho co. was a solvent one ; 
the last balance sheet, prior to the date 
of the death of the testator, showed a 
surplus of assets over liabilities of 
£36,399, the principal asset consisting 
of the stock-in-trade, valued in the last 
balance sheet at £23,329. The sbares, 
which were all beld by members of 
testator'’s family, had never been dealt 
with on the Stock Wxchange, & there- 
fore they had no market quotation. 
As the co. was a private co., in which 
practically no one was intorested 
ay Ye the directors, the profits could 
be divided up either as salaries or 
dividends as the directors chose, & 
they decided to give the profits as 
sularies. At the time of bis death the 
sulary of testator was £2,000 & that of 
his son £1,000 per annum. For tho six 
years previous to testator’s death the 
actual dividend paid averaged 5-3 per 
cent. on the issued capital of £23,007. 
Both testatur & his son had spectal 
knowledge of the business, to which 
they gave constant daily attention. 
Testator’s cxors. when making their 
return for the purpose of estate pang 
valued testator’s shares at 15s. each, 


186a. 


136b. 
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_ Shares.|—Re AscHROoTT, OLIFTON 
Strauss, No. 96a, ante. 


How ascertained—Special facts to be 
considered.|——-Re CasseL, PUBLIC TRUSTER v. 
MOUNTBATTEN, No. 22a, ante. 


137a. Bequests of shares of residue—Accruer clause 


146. 


147a. 


17h soo ee eG. 1G: 


—Calculation of value of interest of deceased 
beneficiary.]—Viscount N. by his wil] & three 
codicils thereto disposed by clause 6 of his will 
of 744 hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatces, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
74} hundredths. By clause 10 it was directed 
that the capital should go in moieties to 
charities. By an order made on July 28, 

1924, the income was divided into one 
hundred & thirds. Two of the income bene- 
ficiaries had now died. On a summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of tho death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously cnjoyed by such person or upon 
the Jike proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable :—Held: (1) the property which 
passed on the death of any such person must 
be taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
he paid on the value of such share; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate.—Re 
NORTHCLIFFE, ARNHOLZ v. Hupson, [1929] 
1 Ch. 827; 98 L. J. Oh. 65; 140 L. I. 800. 
To cross-references before this case add ‘‘ See, 
also, Law of Property Act, 1925 (c. 20), 
s. 17 (8).” 

Payment by instalments—Real property— 
Land held in undivided shares—Effect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.|— Re WHEELER, JAMESON v. COTTER, 
No. 209d, post, 


PUBLIC 
TRUSTEE & Tuck, No. 209e, post. 


155. Add. Annotations :—-As to (1) 


161. 


161a. 


Cases 186a—161a, 


Expld. Re 
Portman (No. 2), [1925] Ch. 294. Distd. Re 
Drake, Drake v. Wilson, [1926] Ch. 559; Re 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [1929] 1 Ch. 731. Refd. Re North- 
cliffe, Arnholz v. Hudson, [1929] 1 Ch. 327. 


Add. Annotations :—Folld. He Portman 
(No. 2), [1925] Ch. 294. Distd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 


-}—A rentcharge of £50,000 per 
annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 19138, provision 
was.made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (Re Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance betwecn that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, & it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued :— 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 








basing their estimate of value on the 
average dividend for the preceding 
period of six years & the market. price 
of similar shares, a valuation which 
they subsequently offered to increase 
to 17s. Gd., but the Revenue Comrs. 
declined to accept these 
Held: the eo. could be fairly regarded 
as capable of earning on a commercial 
hasis 10 per cent. on its capital, but, 
taking this as the priucipul test of 
value, it. rnust be subject to the con- 
sideration, on the one hand, of the 
restriction upon the transfer of the 
shares, &, on the other, to the added 
value by reason of the security of the 
co.’s position. Also, the Cumrs.’ con- 
tention that testator’s shares would be 
most Ukely sold en bloc to a single 
purchaser, & that their valuo should bo 
fixed accordingly, was unsustainable 
as tho possibility of the shares heing 


values :—-- 


divided up among several purchasers, 
either members of testator’s family or 
ot the public, must he considered, for 
Kinunce Act, 1894 (ce. 30), 8. 7 (5), does 
not contemplate in the term °° open 
market? not. only a market which is 
hypothetical, but also only —bypo- 
thetical purchasers wanting a block of 
shares.—-SMYTH vt. REVENUE COMES., 
11931) L. WR. 643.- -IR. 

; oe a7 ate date 0 igen eR obi 
rangferred by gift within three years o 
death.}—-A mother transferred certain 
securities in gift to each of her children, 
the tota]l value of the securities at the 
date of transfer being £406,662. She 
died within three years of the dats of 
the gifts. The value of the securities 
at the date of her death was £453,212 : 
—Held: the value of the securities for 
the purpose of estate duty was the 
value at the date of the donor’s death, 





& not that at the date of the gifts.— 
STRATHCONA, LORD v. INLAND REVENUE 
COMRS., (1929) s. C. 800.—SCOT. 


PART II. SECT. 7, SUB-SECT. 2. 

b i, —-—- Secured on home & foreign 
assets—Forcign assets alone sufficient 
security.]—-The estate of a deceased 
person consisted of property in N.S. W. 
é& of property outsido the State. 
Amongst other debts there was one of 
£32,279 which was secured by mitge. 
or charge over a part of his home assets 
&, also, over certain of his foreign assets 
which wero valued at £33,427 :—Held: 
the case fell within Stamp Duties Act, 
1920, 8. 109 (3), & in assessing death 
duty on the estate no allowance should 
be mado for the debt or any part 
thereof.—SoLLas 


v. Stamp DUvTIES 
Gone Oe 28.8. R. N.S. W. 207; 
5 N.S. W. W. N. 52.--AUS. 


Cases 161a—209e. 


becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment.— 
Re PortMan (Viscount) (No. 2), [1925] Oh. 
294; 04. J. Ch. 829; 183 L. T. 389. 

166a. Effect of hotchpot clause—Whether advances 
made over three years before death brought 
into charge.]}—Re ToLLEMACHE, FORBES »v. 
Posric Trusten (1930), 69 L. Jo. 423; 169 
L. T. Jo. 519; [1930] W. N. 138. 

170a. ——.]|—Re NORTHCLIFFE, ARNHOLZ v. HuD- 
Bon, No. 137a, ante. 

176. Add. Annotation:—As to (1) Consd. Re 
ae he Ralphs v. Swithenbank, [1932] 

th. J. 

186. Add. Annotation:—As to (1) Refd. Re 
a ae Lawrence v. Huxtable, [1931] 1 Ch. 
347. 

203. Add. Annotation :—Refd. Re Previté, Sturges 
v. Previté, [1931] 1 Ch. 447. 


209a. Effect of Law of Property Act, 1925 (c. 20), 

s. 16 (5).J)—Re MELLISH, CLARK v. BUCHAN- 

NAN (1927), cited in [1929] 2 K. B. at p. 82, n. 

Annotations :-—Folld. A.-G. v. Public Trustee & Tuck, [1929] 

. B. 77; Re Wheeler, Jameson v. Cotter, {1929} 2 

K. B. 81,n. Distd. Re Kempthorne, Charles v. Kemp- 

thorne (1929), 46 T. L. R. 15; Newman, Slater v. New- 

man, {[1930] 2 Ch. 409. Consd. Re Warren, Warren 1. 
Warren, [1932] 1 Ch. 42. 


209b. ———_.|—-The above sub-sect. preserves the 
liability of real estate to pay its own duties.— 
Re MorRRIS, SKINNER v. SANDERS (1927), 71 
Sol. Jo. 472. 
Incorporation of Form 8 of Statutory 
Will Forms, 1925.]—Testator by his will, 
after making specific & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him & in which 
he should be residing at his death. He 
declared that all legacies thereby given should 
be free of all death duties & devised & be- 
queathed all his residuary real & personal 
estate to his trustees, & declared that (inter 
alia) Form 8 of the Statutory Will Forms, 
1925, should be incorporated in his will so 
far as it was applicable to his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 
Sreehold house in which he was then residing. 
Questions arose: (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1925, the estate duty payable in 
respect of testator’s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, & 
(6) whether upon the true construction of 
the will, the estate & succession duties ay- 
able by reason of the testator’s death in 





209c. 
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respect of the freehold house were payable 
out of the residuary estate :—Held: Hee 
although the exor. was by reason of the 
provisions of Law of aiid Act, 1925 
(c. 20), 8. 16, now accountable for estate duty 
on realty, the incidence of the duty remained 
unch d & was still charged by virtue 
of the Fi ce Act, 1894 (c. 80), s. 8 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (c), therefore, had no appli- 
cation, & apart from the question of con- 
struction the estate duty on the freehold 
house must be borne by the widow; (2) on 
the true construction of the will testator had 
used the word “ legacies’ not in ite strict 
sense, but as including the gift of the house 
in which he was residing at his death, 
although that house was of freehold tenure. 
The estate & succession duties payable by 
reason of testator’s death in respect of the 
freehold house in question were therefore 
roperly payable out of the residuary estate. 
Pe Previté, SturcEes v. Previrst, (1931] 1 
Ch. 447; 100 L. J. Ch. 286; 145 L. T. 40. 


209d. Land held in undivided shares—Effect of Law 
of Property Act, 1925 (c. 20), Sched. L., 
Part IV.]—Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
remains unchanged & where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repeye le to them by 
the devisee of the share, & the repayment 
may, at his enh: be by instalments.— 
Re WHEELER, JAMESON v. COTTER, [1929] 
2K. B. 81,n.3; 141 L. T. 322. 

Annotations :-—Folld. A.-G. v. Public Trustee & Tuck, [1929} 
2 K. B. 77. . Re Kempthorne, Charles v. Kemp- 
thorne (1929), 46 T. L. R. 15; Re Newman, Slater v. New- 
man, [1930] 2 Ch. 409. Consd. He Warren, Warren v. 
Warren, (1932] 1 Ch. 42, 

209e. -|—Notwithstanding the  pro- 

visions of Law of Property Act, 1925 (c. 20), 
which abolish tenancies In common of land 
& direct such land to be held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Jaaw of Property Act, 1925 (c. 20), was held 
in undivided shares, & in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 
mencement of that Act, deemed to be ‘‘ duty 
due upon an account of real property ”’ 
within Finance Act, 1894 (c. 30), s. 6 (8), & 
under that sub-sect. as amended by Finance 
Act, 1896 (c. 28), s. 18, & Finance Act, 1919 
(c. 32), s. 30, the duty may be paid by instal- 
ments extending over a period of eight years 
with interest at 4 per cent. per annum as 
therein provided.—A.-G. v, PUBLic TRUSTER 
& Tuck, [1929] 2 K. B. 77; 98 L. J. K. B. 
462; 141 L. T. 308; 73 Sol. Jo. 299. 








PART II. SECT. 9, SUB-SECT. 1.—B. 
a i, ——.}~By his will testator 
directed that all his debts & funeral & 
testamentary expenses should be paid 
as conveniently as might be after his 
decease, & thereafter proceeded by hia 
will to devise & bequeath all his real & 
persoual property not otherwise dis- 
posed of :—Held : (1) estate duty was 
under the direction payable actually 
out of the residuary estate; (2) in the 
event of the residuary estate be 
insufficient to pay the estate duty, 


the life interests were not liable for a 
portion of the deficiency, but the 
annuitants & specific devisees of real 
estate should jointly contribute to the 
defictency.—OALDWELL, ETO. v. FLEM- 
ING, [1927] N. Z. L. BR. 145.—N.Z,. 


PART II. SECT. 9, SUB-SECT. 3. 
sf. Aggregation of settled funds— 
W hole pot fd subject to duty at higher 
rute.}—Deceased made a settlement of 
property on her marriage, & on her 


6 


death left a will, The rate at which 

uty was assessed was 6% per cent., 
& if the value of the settled 
had not been included in 
balance, the rate would have been 
44 per cent. The cxors, claimed that 
the trustees of the settlement were 
liable to bear the difference :-—Held 
the incidence of the duty was governed 
by Death Duties Act, 1909, s. $1 (4), 
& the oxors.’ claim could not be sus- 
tained.— Brown v. Brown, [1924] 
N. Z L. R. 427.—-N.Z, 


Vol, XX1.—Estate and Other Death Duties. Cases 220—265a. 


220. Add. Annotation :—Cenerally, Consd. Re 
Seay Trustee v. Mountbatten, [1927] 


law, Wilkinson v. Lyde, [1930] 2 Ch. 392; Re 
Trimble, Wilson v. Turton, [1931] 1 Ch. 369. 
Refd. Re Sarson, Public Trustee v. Sarson, 
{1925] Ch. 81. 


2278. —— ——.}—By his will a testator who died 
on Nov. 3, 1915, directed that all legacies & 
annuities thereby given should be paid & 
enjoyed free of death duties, & the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 
future in respect of settled legacies :—Held : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in the future.—Re Lam.aw, 
WILKINSON v. LypE, [1930] 2 Ch. 892; 99 
L. J. Ch. 468; 148 L. T. 761. 


Add. Annotation :-—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 


Add. Annotation :—-Distd. Re Laidlaw, 
Wilkinson v. Lyde, [1980] 2 Ch. 392. 


233. Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 81. 


284, Add. Annotation :—Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 


234a. Bequest to pay duties—Duties payable at 
death of testator.|—-Testator who died in 1912 
gave, by clause 7 of his will, certain shares 
to his exor. ‘“‘ upon trust to sell so many of 
such shares as shall be sufficient to pay all 
my debts & funeral & testamentary expenses 
2+. & all duties of every description, 
including settlement estate dutv where pay- 
able, to which my estates, both real & 
personal, or any part thereof, shall be liable, 
&, subject to such payments, in trust for m 
son G. absolutely”: & he devised & 
bequeathed his residuary real & personal 
estate to his trustee free of ail duties upon 
trust to pay the income thereof to his wife 
during her life, & after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether the duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (c. 10), s. 14, were charged under 
or by virtue of clause 7 of the will on the 
shares bequeathed by that clause :—Held: 
what testator contemplated by clause 7 
was an immediate process under which the 
shares were to be sold & applied in paying 
duties which were presently payable, & 
under which, after those duties had been 
paid, the residue of the shares or the proceeds 
were to be handed over to G.—Re FENWICK, 
Luioyp’s Bank, Lrp. v. Fenwick, [1922] 2 
Oh. 775; 92 L. J. Oh. 97; 128 L. T. 191; 66 
Sol. Jo. 681. 

Annotations :—Apld. Re Trimble, Wilson v. Turton [1931] 1 


Ch. 369. Refd, fe Sutherland (Duke), Chaplin v. Leveson 
Gower, [1922] 2 Ch. 782. 


229, 


282. 


210i. Gift inter vivoa-—Qift within 
three yeara of settlor’s deuth,}—Testater, 
after devising & bequeathing all his 


onal estate upon certain disposed 
trusts, declared that “all probato & silt 
estate duties shall be paid by cach Sum 


beneficiary in proportion to the value 
of the share or iuiterest taken by him 
or her under this my will.” Within 
three years prior to his death testator 
of a certain sum by of 
to his wife, & aftor his death that 

been assessed for State death AUS. 


288. Add. Annotations ee Re Forder, Forder 
v. Forder (1927), 187 L. T. 538. Refd. Re 
rain Public stee v. Sarson, [1925] Ch. 


2388a. ——- ——-.|—-Re Jones, LAMBERT*v. COL- 
BOURN, [10928] W. N. 227. 


239, Ada. Citations :-—94 L. J. Ch. 155; 132 L. T. 

248a. Gift of all legacies ‘‘free from all death 
duties tier de! construed to include devise 
of realty. }— PREVITEL, STURGES v. PRE- 
viTt, No. 209c, ante. 


244a. —— .|—An assignee for value of a 
sum of £10,000 to be paid ‘‘ absolutely & free 
from incumbrances,’’ being part of a portions 
fund of £15,000 charged on settled land :— 
Held: in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
properden of the estate duty borne & payable 

y the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum. charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements._Re DRAKE, DRAKE v. WIL- 
SON, [1926] Ch. 559; 95 L. J. Ch. 386; 134 
L. T. 862, C. A. 

246. Add. Annotation :—Refd. Re Portman (No. 2) 
[1925] Ch. 204. 

249. Add. Citation :—132 L. T. 440. 

254a. Beneficiary & residue—Equitable terms.]— 
Re CASSEL, PUBLIC TRUSTEE v. MOUNT- 
BATTEN, No. 22a, ante. 

261. Add. Annotation :—As to (2) Refd. Re Aberga- 
a - K., Abergavenny v. Nevill, [1926] 


262. Add. Annotation :—Consd. Re Drake, Drake 
v. Wilson, [1926] Ch. 559. 


264. Add. Annotations :—As to (1) Refd. Re Drake, 
Drake v. Wilson, [1926] Ch. 659; Re Reeves, 
Reeves v. Pawson, [1928] Ch. 351. 


265a. Bequests to several charities successively— 
Intention to exonerate earlier charities.|—By 
his will dated 1911 a testator devised & 
bequeathed his residuary real & personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale & conversion &, 
after payment of his debts & funeral & 
testamentary expenses, he desired the balance 
{called his residuary trust fund) to be placed 
with the Public Trustee & the income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should be paid to 





duty :---Jield : the death duty payable 
in respect of the gift, inter tcivos fell 
within the words “ all probate & estate 
duties ’ in the declaration in the will.— 
AsHBY v, Hayprn (1931). 31 8. if. 


we 
N. 8. W. 324; 48 N. 8. W. W. N. 61.—- 


Cases 265a- 


thirtecn charities thereinafter named ‘in 
the order of priority in which the names 
appear in this my will as far as the money 
will go, no. 1 being first paid; no. 2 next & 
so on, that is to say:’’ Testator then 
enunierated thirteen consecutive charities, 
giving nos. 1 to 10*£500 apicce; no. ll, 
£1,000; & nos. 12 & 13 £2,000 apicce, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. ‘Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), s. 14, 
abolishing settlement estate duty & the relief 
thereby conferred, was passed. The estate 
was Cleared & the residuary trust fund paid 
to the Public Trustee, who paid the income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies. 
One of these was immediatcly distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife; but on the cesser of subsequent 
lite tenancies estate duty would be payable, 
& the Public ‘Trustee therefore issued a 
summons to determine how it was to be borne, 
as between the successive charities :-—Held : 
clause 9 conferred an absolute priority as 
between the successive charities, & was 
sufficient as bctween the earlier & the later 
charities to exempt the former from their 
prima facie statutory liability to contribute 
to the estate duty under Finance Act, 1894 
(c. 30), s. 8 (4).— Re LoMER, PuBLic TrusTEL 
v. Vicrornita HOSPITAL FOR CHILDREN, [1929] 
1 Ch. 731; 98 L. J. Ch. 201; 140 L. T. 687. 
265b. Devise with option to sell to specified person 
-—~Purchaser to pay annuities & road charges— 
No reference to death duties.]—Testator, by 
‘his will, devised land to P. subject to the 
payment of certain annuities, of road-making 
charges for which testator was liable, & of 
estate & other death duties, & subject also to 
the proviso that if within twenty-years of 
testator’s death P. should desire to sell the 
land, he was to give the Governors of the N. 
Grammar School the option of purchasing the 
land at the price of £300 an acre, such offer 
to be subject to the payment by the Governors 
of the said annuities & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of the 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of the 
property :—AHeld: that the Governors having 
acquired the land, not under any disposition 
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by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties.—Re COCKERILL, MACKANESS v. PHR- 
CIVAL, [1929] 2 Ch. 181; 98 L. J. Ch. 281; 
141 L. T. 198. 

271a. ——— By devisee—Estate duty on undivided 
moiety of land paid out of residuary estate.}— 
Re MYLuisH, CLARK v. BUCHANNAN (1927), 
cited in [1929] 2 K. B. at p. 82, n. 

Annotations '—~Folld. Re Wheeler, Jameson v. Cotter, [1929] 


K. B. 81,n.. Befd. A.-G. v. ‘Luck, Public Trustee, (1929) 
2 K. B. 77; Re Kempthorne, Charles v. Kempthorne 
(1929), 46 T. L. R. 15; Re Nowman, Slater v. Newman, 


[19301 2 Ch. 409. Cond. Re Warren, Warren v. Warren, 
{1932} 1 Ch. 42. 

271b. —— —— |—Re WiWEELER, JAMESON 
v. COTTER, No. 209d, ante. 

272a. Surrender of Victory Bonds—Amount repay- 
able—-Whether assessed duty or market value. | 
—Re TICEHURST’S SETTLEMENT, WYATT v. 
TiceHurst (1930), 170 L. T. Jo. 9; [1930] 
W.N. 166. 


274a. Out of corpus—Estate settled by Act of Par- 
liament—Whether duty unpaid.]—Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled cstate. A person en- 
titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself.— 
Re ABERGAVENNY SETTLED EstTATES, ABERGA- 
VENNY (MARQUIS) v. NEVILL, [1926] Ch. 465 ; 
05 L. J. Ch. 289; 134 L. T. 662; 70 Sol. Jo. 
634. 








Deduction of income tax.] — In 
accordance with 1896 Act, s. 18 (1), 
trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax :—Held: for the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), sched. D, 
Case IJI., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them.—INVERCLYD#’s (LORD) TRUSTEES v. 
MinuaR, [1924] A. C. 580; 9 Tax Cas. 14; 
sub nom. INVERCLYDE’s (Lond) TRUSTEES v. 
INLAND REVENUE Comas., 93 L. J. P. C. 266 ; 
131 L. I. 739, H. L. 


277a. 


Part Ill—Settlement Estate Duty. 


287. Add. Annotation :—Refd. Ormond Invest- 
ruent Co. v. Betts, [1928] A. C. 143, 
288. Add. Annotalions :—Retd. Re Ryder & Stead- 


292. Add. Annolation:—As to (1) Consd. Re 
Alington & L. C. C.’s Contract, [1927] 2 Ch. 
253. 


man’s Contract, [1927] 2 Ch. 62; Ormond 296, Add. Annotution :—Refd. A.-G. v. Adamson 


Investment Co. v. Betts, [1928)} A. C. 143. 


8 


(1982), 76 Sol. Jv. 95. 


Vol. XXI.—Estate and Other Death Duties. 


Cases 337— 


Part IV.—Legacy Duty. 


837. Add. Annotation :—As to (1) Refd. Re Park, 
Public Trustee v. Armstrong, [1932] 1 Ch. 


580. 


845. Add. Annotation :—Refd. Jones v. Wright 


(1927), 44 T. L. R. 128. 


349. Add. Annotation :—Refd. Jones v. Wright 


[1928] A. C, 143. 


859, Add. Annotation :—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 


884a. Gift of equitable life interest in personalty— 
Absolute interest on payment of debts In life- 
time of life tenant—Beneficiary legatee.]— 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of ‘‘ marbles, bronzes, objects of 
vertu, buhl, pictures, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 
the collection had 
vested in D. as beneficial owner, & that his 


to D. 


during his life :—Held : 


estate was liable to pay duty thereon.— 
HAMILTON (DUKE) v. LORD ADVOCATE (1892), 


68 L. T. 94; J R. 70. H. LB. 


430. 


Jo. 324. 


577. Add. Annotation :—Distd. Re 
Sewell v. Woodfield, [1924] W. N. 142. 


405. Add. Annotations :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 

418. Add. Annotation :-—Apld. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

414. Add. Annotation :—As to (2) Consd. A.-G. for 

Alberta v. Cook, [1926].A. C. 444. 

Add. Annotations :—Refd. Ramsay v. Liver- 

pool Royal Infirmary, [1930] A. ©. 588; 

Ross v. Ross, [1930] A. C. 1; Peal v. Peal 

(1930), 143 L. T. 768; 

Mercantile Bank of India (1931), 145 L. T. 9; 

Boldrini v. Boldrini & Martini, [1932] P. 9. 

448. Add. Annotation :—Apld. A.-G. v. Rudge, 
[1928] 2 K. B. 515. 

462a. Settled articles not yielding income.}—For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator.—A.-G. v. Rupasr, [1928] 2 K. B. 
515;97 L. J. K. B. 710; 140 L. T. 536; 
44 T. L. BR. 708; 72 Sol. Jo. 487. 

576a. ——— Direction to pay legacies free of duty.]— 


Re TANQUERAY, 
[1924] W. N. 142; 509 L. Jo. 252; 157 L. T. 


A.-G. v. Yule & 


SEWELL v. WOODFIELD, 


Tanqueray, 


Part V.—Succession Duty. 


591. Add. Annotution :---As to (3) Refd. Jackson’s 602. Add. Annotation :—As to (1) Consd. A.-G. v. 


Trustees v. Lord Advocate (1926), 10 Tax 


Cas. 460. 


PART IV. SECT. 2, SUB-SECT. 2. 


334 fi, —-—~ Subject to condition.}~- 
A will contained the following pro- 
vision: ‘'I desire that J. S. shall 
assist my wifo in the working & 
management of my property during 
her life, or as long as she retains any 
interest therein, & in rocognition of 
such servicos I direct that my said 
wife shall pay to J. 8. an annuity of 
lifty pounds, the first payment to bo 
made at the expiration of twelve 
months froin my decease, but such 
annuity shall only bo payable so Jon 
as the said J. S. shall act as aforesaid ”’: 
-~Held: this constituted a legacy to 
J. 8., in respect of which he was bound 
to furnish an account to the Revenue 
Comrs., & to pay such duty as might 
be assessed thereon.— REVENUE COMRS, 
v. SHIRLGY & Brown, 11930) TL. kt. 45.— 


° 


PART IV. SECT. 3. 


o i. Not restricted to purposes in 
Province.}---Application by exors. for 
determination of certaiu questions 
arising under a will whoroby testatrix 
bequeatbod “ unto the soclety called 
the British Union for the abolition of 
viviseotion $75,000 free of legacy 
uae | %e—Teld: 9 Edw. 7, c. 1%, 
ag. (2), absolving from succession 
duties “* property devised or bequeathed 
for religious. charitable or educational 
purposes to be carried out in Ontario,” 
only applied to objects which must of 
necessity bo carried out in Ontario, 





Belilios, [1928] 1 K. B. 798. 


622. Add. Annotation :—Generally, Refd. Parr v. 
A.-G., [1926] A. C. 239. 


not to those which might be carried out 
in Ontario without occasioning a breach 
of trust.—fe GWYNNE (1912), 22 
0G, W. R. 405; 3 O. W. N. 1428; 5 
nD. L. Rh. 713.—CAN. 


PART V. SECT. 1. 

sg. Distinct from cstate & probate 
duty—Application of doctrine of mobilia 
sequuntur prrsonam.j—Ontario Suc- 
cession Duty Act is a succession duty 
Act, & not an estute & probate duly 
Act; the duty is imposed on the 
succession, & the doctrine of mobilia 
Sequuntur personam applies.— ERM 
Breacuw Co. v. A.-G. FOR ONTARIO, 
(192811 D.L.R.7393 61 O.L. 1. 507; 
rerasd., 40 T. L. R. 33. PL Cw; affa., 
Say 2D... Rh. 754; 63 0. L. R. 469. 

N. 


PART V. SECT. 2, SUB-SECT. 1. 
§99 i. ‘* Property ’—-Transfer of 
stock, etc., to wife—Dividends paid to 
ld: deceased retained 
to his wife to the 
extent of the dividends to be dorived 
therefrom, & the stock, etec., wore 
subject to succession duty,—FOWKES 
v. NISTER OF FINANOE, [1927] 2 

D. Ju. R. 717 > 38 B. Cc. R. 395.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.—A. 
ej. ——~- Property appointed.j—IRe 
NORMAN'S TRUSTS, [1926] 3M. P.O. 
571.—CAN, 
g@ i. —--—.]~—Re Litrrinas (B. C.), 
{1927} 3 dD. L. R. 250.— CAN. 


sh. Insurance policy.J—A policy of 
life-insurance on the life of the manager 
of a co. was taken out at the instance 
of the co. Assured, the imnanager, 
signed the application. The co. was 
named as sole beneficlury. Two ycars 
later the co. transferred for a cash 
consideration its beneficial interest, in 
the Berth to the assured: & on his 
application his wife was substituted as 
beneficiary. ‘Thereafter the premiums 
were paid by or on behalf of assurcd. 
Later the assured created a trust fund 
portent gored (inter alia) said policy, & 
at the request of himscl{ & wife tho 
trustee was substituted as beneficiary, 
&, at the time of assured’s death, the 
trustee held the policy pursuant to 
the terms of said trust :-—-Held: the 
policy was dutiable under sect. 7 (2) (e) 
of Succession Duty Act, 1930, as an 
‘‘interest purchased or provided by 
the deceased . . . to tho extent of tho 
beneficial interest accruing . .. onthe 
dcath of the decoased.”’’—Re THACKER 
KsraTs, [1931] 1 W. W. R. 97; 1 
Dd. L. hi, 1015; 38 Man. L. RK. 315.— 
CAN. 

sl, ~——.} —Re BYRNE [etars, (1931) 
NG W. . 228; 43 B.C. R. 396.-—- 


PART V. SECT. 2, SUB-SECT. 2.—B. 


624 i. When succession accrues.|-— 
Sramp DvTIES COMR. (QUEENSLAND) 
v, Don sEbenk (1927), 39 C. L. R. 539. 


Cases 627—724. 


627. Add. Annotation :—Refd. 
(1930), 99 L. J. K. B. 605. 


6382. Add. Annotations :—As to (1) Distd. A.-G. v. 
Adamson, [1932] 2 K. B. 159. Age to (2) Refd. 
Tilling-Stevens Motors v. 
Council & io ee Minister (1928), 97 

nland Revenue Comrs. v. 

Dalgety & Co. (1929), 98 L. J. K. B. 542. 


640. Add. Annotation :—Apld. A.-G. v. Adamson, 


L. J. Ch. 371 


{1932} 2 K. B. 159. 


641a, ——_- ——_..] —A.-G. v. ADAMSON, No. 67a, ante, 


660. Add. Annotation :—As to (5) Refd. A.-G. v. 
Belilios, [1928] 1 K. B. 798. 


662. Add. Annotation :—Refd. Parr v. 


[1926] A. C. 239. 


642 i. Death as cause or occasion of 
succecsston.} --KASTERN Trust Co. v. 
ae {1932} 3 D. L. HR. 158.— 


PART V. SECT. 2, SUB-SEOT. 4. 


soe —— Person entitled death 
successor. before property ee pane over. |-—~ 
Where a ehare in a residuary catate 
was not paid to the residuary devisee 
during her lifetime but passed under 
her will, her death occurring eighteen 
months after that of testator :—Held : 
the Crown was entitled to succession 
duty thereon, although succession 
duty had been paid by the exors. 
under the first will on the residuary 
estate aa EON Estate (B. C.), 


h ii. Jeesttuass gift a ped ad for 
Presbyterian Church of New Z 
For purpose of assisting peste, mis- 
sionary work.j—Held: the Presby- 
terian church was a ** successor ’’ under 
Death Duties Act, 1921, 8s. 16.— 
PERPETUAL TRUSTEES, Estate & 
AGENCY Co., LTD., OF NEW ZEALAND Y. 
StaMp DUTIES CoMR.., {1927} N. Z. 
L. RK. 714,.—N. Z. 


PART V. SECT. 2, SUB-SECT. 5.— 


Donor of trust aria 
ar rah Duties Act, Rk. S. A., 1922 
(ce. 28), 6.J—A.-G. OF ALBERTA v. 
COoWAN, 11926) 1D. L. R. 29; [1926] 
S. C. R. 142.—CAN; 


PART V. shay! "i ial aa 5.— 


Succession Duty Act, 1915 (c. 27) 
" B, )}—-Absolute power of appoint- 
7 "PROVINCIAL SECRETARY REA- 
SURER v. SCHOFIELD (N. B.), [1923] 2 
D. L. R. 1144.—CAN. 


PART V. SECT. 2, SUB-SECT. 7.—A. 


p i. ——~- Bonds issued by Dominion 
Government to testator resident in pro- 
vince.J—Certain bonds were issued to a 
testator resident in Alberta by the 
Govt. of Canada under atatutory 
authority, & on his death his exors. 
raised the question whether succession 
duties with ad ist to the bonds were 
assessable by the Province of Alberta 
uneg Succeesion Duties Act of Alberta, 

27, which provided that “ all pro- 
not of the owner thereof aituate 
within the Province & passing on the 
death shall be subject to succession 
duties.” The bon parce’ on the 
death of testator. The register of 
bondholders was at Ottawa in Ontario: 
—Held: as the bonds constituted a 
atatutory obligation they were debte 
by specialty & therefore in point of 
Nablity to taxation had their local 
situation at the testator’s place of 
residence in Alberta & were subject 
to the duties in 
Trust Co. », 
{1930} Al OL 
CAN 








( Ne 


question.—RovaL 
A.-G. FOR ALBERTA 
M45 16 TT. TE, Tt. 85. -- 


PART V. SECT. 2, SUB-SECT. 1.—B. 
718 i, Realty outside province— 


A.-G. v. 


Farrell 


ENGLISH AND Emprre Diasst SUPPLEMENT. 


694. rae Annotation :—As to (8) Refd. Parr v. 


Kent County 


A.-G., 


A.-G., [1926] A. C. 239. 


699. Add, Annotation :—As to (1) Apld. A.-G. v. 
Farrell (1930), 99 L. J. K. B. 605. 


714. Add. Annotation :-—Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798, 


718. Add, Annotation :—Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


719. Add. Annotation :—Distd. A.-G. 
[1928] 1 K. 


724 Add. Annotation :—Consd. A.-G. v. Belilios» 


v. Belilios, 


B. 798. 


[1928] 1 K. B. 798. 


Devised gel trust for sale-—-Testator 
domiciled in province.}—~Where by the 
will of testator, who died domiciled 
in British Columbia, land outside the 
rovince is devised to a trusteo under 
rection to convert it into ane01d, 
it is not, while at least it is ha unsol 
subject to duty under Su 
Act, els = B. C., 1924 (co. uc Prtped 
RY. As <G., (198711 D. L. R. 
11927) 1 "WwW. R. 143: 38 


: R. 28. Pe 
: —— Agreement for ara ) 
d by writing under seal to ail 
fend. owned by him in the province of 
Alberta, the purchaser going into 





ossession. The ase-money was 
be paid, with interest,in U.S.A. At 
V.’s death in U.S.A., there was a 


balance owing him idee the agree- 
ment :—Held: V., at his death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suc- 
cession Duties Act, 1914 (c. 5), the 
question not being determined by the 
locality of the debt, but by the neler 
of the interest held by eiger ity ne 

Alberta land.—VavuGH . A.-G. se 
or er {1924} 3 D. “Le R. 161: 2 
W.W.R. 821; 20 Alta. L. R. 424. Pipes 

sk. Mortgages on land outside pr 
vince—Owner domiciled within Seceiace. 1 


—Held: eubject to duty under 
Succession Duty Act, R. 8 B. C. 
Jou (c. 244).—Re PARKER, (1926) 


Dp. L. R. aes ee 1 W. W. 
1103 ; 60 B. C. R.—CAN. 


PART V. SECT. 2, SUB-SECT. 7.—C. 
b i. —-— Shares held in company 
incorporated in province.}—Shares in @ 
co. incorporated in Ontario, which were 
recorded in the name of a foreigner 
domiciled in the State of Michigan, 
who died there, were héld Ifable to 
succession cuty in Ontario.—Eris 
BeacH Co. Ve ~ FOR ONTARIO, 


-G. 
[1930] A. C C.--CAN. 

k i. }-—~Held: subject to 
duty uno Succession Duty Act, 
R. . C., 1924 (ce. 244).—. sao 
CESSION Deny AcT, A.-G. FOR BRITIS 
COLUMBIA v. WILSON (B. Gs 1096] 
a a ee W. R. 


k fi. .-}—Testator, whose 
domicil Was in Ontario, possessed 
securities, which were in a safety 
deposit box in a bank in Michigan :-— 
Held: the securities were subject to 
duty under Paar rs Duty Act, 
hr S. O., 1914 (ce. 24).—A.-G. FoR 
ONTARIO ¥. BaBy, [1927] 1 D. L. R. 
1105; 600. L. R. 1.—CAN, 

k iif. --—-.}-—Debenture stock 
sta a city in y in Nova tia, transferable 
& redeemable at the office of the city 
sresaurer & money in a og at the 

city, bel g testator 
doraiciled in New i diet ~—Held : 
not Hable to duty under Succession 
Duty Act, C. 8., 1903 (c. 17).— 
RECEIVER GENERAL OF NEW BRUNS- 
WICK 0. ROSBOROUGH (1915), 48 N. B.R. 
258.—CAN. 

10 











Specialty debdt.J}—A. mtge 
debt Ais in New Brunswick at the tui 
of the foreign creditor’s death is pro- 
iia of the creditor’s estate which 

be Hable to duty under Succession 

uty Act, 1915.—RovaL Trust Co. 
2 PROVINCIAL SEORETARY, T alae ti 
or NEw peal aad ae rae ~L.R. 
49; (1925 Be 9 oy 1» O28 
N. B. ft} oAN 





n ii, —— —— }-Spectalty debta 
secured by bond & mtge. of real estate 
situate in Nove Scotia, the bonds & 
nie id being the posseseion of 

tor in New ll at the time 
of his death :—Held: Hable to duty 
under Suocession Duty Act, C. 8., 1903 
a ve —RECEIVER GENERAL OF NEW 
wick wv. RosBporRovues (1915), 

43. NB 8.—CAN. 


. KR. 258 
oi. Registered outside 
province.)-~A banking co., with a head 
office at Montreal in the Province of 
Quebec, had power by statute to main- 
tain in any province a registry office 
at which alone shares held by resi- 
ale yy et uf provinge wero to be regis- 
validly bo transferred. 
2 dea at Halifax in the Province 
of Nova Scotia, & died there, owning 
Shares registered at an office of the 
co. at Halifax under the above sta- 
tutory power. Under Succession Duty 
Act (Que.), 1909, art. 1376, duty was im- 
posed upon ‘« property actu y situate 
within the pr rovince, whether the trans- 
mission takes place within or without 
ne province’? :—Held ; as the owner- 
ce of the shares could be effectively 
t with only in Nova Scotia, they 
were not property situate in Quebec, 
& the Monee could not be maintained. 
—BRASSARD v. SMITH, 11925] A. C. 
371; aL. J.P. OC. 81; 132 L. T. 647; 
41 T. L. R. 208.—OAN. 


‘or elsewhere *”’ in sect. 42 (5) of Bank 
ce both under thelr ordinary meaning 
& in the light of prior legislation, are 
pe age’ to ‘provide for the establish- 
ment of places for registration & 
transfer of shares outside the Canadian 
territory, in respect of shares owned 
by persons not resident in Canada.- ~ 
KR. v. Currina, [1932] 8S. Cc, R. 410; 
3D. LL. Rt. 273.~-CAN. 

. For the paragraph in the origina! 
volume substitute the following para- 


graph :— 

Owner not domiciled within 
province—-kecognition of status of 
‘ wives,”’}—If @ person anita a a 
country whose laws permit ae 
is married there o 
th th 4 te ohne th ate tn 

ere thou mporarily 
ou Colambis, the ag ona of the 


be rec by the ota. 
ot “British Columb 











a ag for the purpose 
of fixing the succession gary ppazable 
roperty in a wil Columb 


an or d “oe each o tho 
wives.— YEW A.-G. Bee 
COLUMBIA, fag 3 "D. Le 3 ee 
: NW R. 7 88 es ‘69 = 
ice Seiswa: 


(ioe 1 W. w. R. R. 867 fe CAN. 
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725. Add. Annotation :—Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

726. Add. Annotation :—Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

7382. Add. Annotation :—Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


755a. .}—Re BATHMAN (BARONESS), No. 107a, 





ante. 
765. Add. Annotation: —Consd. Re Bateman, 
[1925] 2 K. B. 420. 


777Ta. ——— Devise for life ‘‘ free of all duties °’— 
Liability for succession duty on death of 
tenant for life.j|—-Testator devised ‘‘ free of 
all duties ’’ certain premises to his trustees 
upon trust to permit S. to have the use & 
occupation of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 
& bequeathed the residue of his real & 
personal cstate to his trustees upon trust, 
after payment of his debts, funeral & testa- 
mentary & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for cach of 


780. 


796. 


796a. 


Deceased domiciled outside 


Cases 725—796a. 


thirty-four residuary legatees named therein. 
A. question arose whether the succession duty 
payable on the death of S. would be payable 
out of the residuary estate or out of the 
property so fdevised & by the person or 
pervone entitled thereto upon her death :— 

eld: upon the true construction of the 
will the words ‘“‘ free of all duties ’’ applied 
only to the succession duty presently payable 
on the death of testator, & did not extend to 
the succession duty payable on the death of 
S.—Re TRIMBLE, WILSON v. TurRTON, [1931] 
1 Ch. 369; 100 L. J. Ch. 73; 144 L. T. 612. 


Add. Annotation :—Generally, Refd. Re Dun- 
combe’s Will Trusts, Wrixon-Becher 7, 
Faversham (Earl) (1932), 146 Ju. T. 412. 


Add. Annotatione :—Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


Finance Act, 1925 (c. 36), $. 24.]— 
Circumstances (see No. 90a, ante) in which :— 
Held: succession duty was not payable, 
since the above sect. was not retrospective.— 
A.-G. v. Beiinios [1927] 2 K. B. 4389; 48 
T. L. R. 669; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 








not exceed $5,000 & no duty was pay- 


PART V. SECT. 3, SUB-SECT. 1. 


sl. Declaration of trust several ycars 
before death.j—-Ten years before bis 
death an owner of debentures executed 
a declaration of trust whereby he 
declared that he held them in trust for 
his children & deposited the debentures 
& the declaration in a bank where they 
remainod until his death. He never 
received any benefit from the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he retained any beneficial interest. 
No part of the income was paid to the 
beneficiaries, but the trustee invested 
it in trust or placed it to the credit of 
a trust account in the samo bank where 
it accumulated until he died :—JTlfeld : 
the fund was not lable to succession 
duties under Succession Duties Act, 
Ht. &. A. 1922 (c. 28).—COWAN . A.-G,, 
11925) 2 D. lL. R. 6473 [1925} 1 
Ww. ° RR. 993 ; 21 Alta. I. R. 2413 
reved., {1926} 1 D. L. kh. 29.—CAN, 


PART V. SECT. 3, SUB-SECT. 7. 


ei. —— Palidity.j—There is nothing 
in Succession Duty Act, 1923 (c. 13), 
or other statutes of Saskatchewan 
to prevent a testator from directing 
that legacies be paid free from suc- 
cession duty.— Jie ARDERSON ESTATF, 
CANADA PERMANENT RUST Co. 1. 
MoAvaM, [1928] 4 D.L. R. 533 [1928] 2 
W. W. Kt. 365; 22 Sask. L. R. 610.— 
CAN. 

c ii, Bequest of residue not er- 
onerated.|-—Testator imate bequests 
out of rosidue, inler alia, to two educa- 
tional institutions in Ontario & to two 
Minnesota charities. By the will, all 
legacies, fonds & stocks transferred 
to trustecsa were declared to be “ free 
of snecession duty ”’ & certain other 
logacies were to be “ free of all succes- 
sion duty "'!—Held: tho gifts of 
residue to the four charities not being 
in any sense free of succession dutics, 
cach must bear its share of the duties 
inuposed in respect of its share of the 
resid ue.—Re TIITNEY (1930), 66 
QO. Li. R. 339,-—--CAN, 

sm. Le subject to payment of all 
succession duty payable on estuic— 
Whole legacy incl in estate in deter- 
mining rate of duty-—Portion of legacy 
oa in payment of duty exempt from 

y.J—Stamp Dourtes Comer. v. LANA 
DOWNE (1927),40 C. L. R. 115.—AUS 


PART V. SECT. 4. 


so. Provincial duty— Assets in 
provines forming part of larger estate— 





rovince. |— 
Deceased, domiciled outside British 
Columbia, left personal property of 
$1,000,000 of which $10,000 was in 
British Columbila:—Held : under 
R. 8. B. C., Acta 1911 (c. 217) & 1921 
(c. 58), the duty payable on the net 
amount should be 1} per cent. on the 
first $300,000, 2} per cent. on the 
second $100,000 & & per cent. on 
the balance; of the sum thus ascer- 
tninod the $10,000 within the province 
was charged with Its proportion which 
was taken by the province.—Re Suc- 
CESSION Duty Act, Re HeEcHr, [1924] 
ate Ww. R. 1153 33 B. Cc. R. 164.— 


PART V. SECT. 5, SUB-SECT. 1. 

di. ——- ——— Shares.}—ITeld : with 
respect to a very Jorge block of shares 
in a mining co., the ‘fair market 
value ’’ could not be said to be the 
price which Satire would have been 
obtained had the whole block of shares 
been put on the market at. once, in 
view of the number of shares & the 
lindted market, that course would 
undoubtedly have depreased the market 
price, & tho exors. were not bound to 
offer the shares for sale at one time 
or at all; nor should said value be 
fixed at the price which would probably 
have been obtained from underwriters 
had & sale en bloc been made to them 
at the time of the dcath.—UNTER- 
MEYER HESTATE v. A.-G. FOR BRITISH 
COLUMBIA, [1928] 8 D. lL. R. 3113 
{1928} 2 W. W. Rh. 2093 39 B.C. i. 
533; affd., [1929] 1D. L. R. 315; 
S. C. li. 84.—CAN. 

a * .}—Although . 
when applying for ancillary letters 
patent in British Columbia, had placed 
@ value on the estate in the province 
for the purpose of succession duty &, 
boing accepted by the Crown, had given 
a bond to secure paymont of the duty, 
they are not bound by such valuation 
& ita acceptance by the Crown; but 
they have still the right to presont a 
petition under Succession Duty Act, 
gs. 43, to a judge of the Supreme Ct. 
of the province who has jurisdiction 
to determine what property ‘of tho 
estate is liable to duty & the amount 
due.-—BLAOKMAN 0. R.,[1924}4D.L.R. 
123; [1924} S. CO. TR. 406.—CAN. 


h il, -—-— .j}—~In an action on 
a bond to secure payment of duties 
under Succesaion Duties Act, R. 8. A., 
1922 (c. 28), wherein the defence was 
that the true value of the estate did 


1] 











able :—Held: the question of value 
was concluded by the values sworn to 
in the affidavits filed for the purpoxe 
of obtaining the letters probate, which 
values had been accepted as satis- 
factory by the Crown.—R. v. LONDON 
& LANCASHIRE GUARANTER & ACCIDENT 
Co. (Alta.), [1926] 4 D. L. R. 874; 


hs fii. ————.J——-The essential 
precedent to the jurisdiction of the ct. 
under Suecession Duties Act, 1922, 
c. 28, s. 38, is that there is property 
the Hability of which to duty is in 
Aaeen & has to be determined by 
the judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of succession duty & this valuation was 
accopted by the Crown, the ct. cannot 
grant relief under said section.—ZJte 

PENCE FEatatrr, [1928] 1 D. L. R.., 
644; (1928) 1 W. W. RR. 71; 23 Alta. 
L. IR. 199.—CAN. 


sp. .dggregate nalue—Srecession Duty 
Act, C. S., 1903 (ec. 17).}-—-RECKIVER 
GENERAL or NeW BRUNSWICK vv, 
fe ones (1915), 438 N. B. R. 258.— 





sq. Legacy to beneficiary —— Share 
of residue to same beneficiary.)}—Tes- 
tator gave a pecuniary legacy to A., 
& the residue of his estate upon trust 
to pay the income to the mother of A. 
for life, & after her death to divide the 
capital among her children, of whom 
A. was one. Snuecession duty was 
assessed as if A. wore the sole survivor 
entitled to the residue, & to_ this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total :—~Held : duty was 
not to be assessed on the ree as 
though the whole of residue had been 
given to A. subject onlv to the life 
interest.—-He SnoRT, SHORT v. REGIS- 
TRAR OF PROBATES, [1928] 8S. A. S. RR. 
220.—-AUS. 


sr. Gift inder viros-—Value al time 
of death.J— Succession Duty Act of 
Ontario by sect. 8 charges to duly all 
property situate in Ontario passing 
on the death of any person, & provides 
that property so passing is to be decined 
to include (intcr alia) any property 
taken under a disposition operating as 
an iminediate gift infer vivos made 
since July 1, 1892. lt is provided by 
sect. 4 that the dutiable valuc of 
pte lg is to be its fair market value 
at the date of the death of the deceased. 


Cases 798a—919. 


799a. ———.|— Where a person, who has succeeded 


894. 


902. 


914. 


A re 


having in 1925 transferred to his wife 


to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases falt in, the 
increased value of the succession for the 
purpose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 


824. 


853. 


861. 


ENGLISH AND EMPIRE Dicrst SUPPLEMENT. 


the succession first arose, less the ground 
rents. A.-G. v. BEprorD (DUKE), [1926] 2 
K. B. 184; 95 L. J. K. B. 517; 185 L. T. 
541; 42 T. L. R. 346; 70 Sol. Jo. 465. 


Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 


Add. Annotation :——-Refd. Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 


For citation read ‘‘ No. 268, ante.’’ 


Part VI.—Probate Duty. 


Add. Annotation :—Refd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


Add. Annotation :—As io (1) Refd. Royal 
Trust Co. v. A.-G. for Alberta (1929), 46 
J. L. R. 25. 


Add. Annotations :—Apprvd. Brassard  v. 
Smith, [1925] A.C.371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. v. A.-G. for 
Ontario, [1929] 46 T. L.R.33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 354; A.-G. v. New 
York Breweries Co., {1898} 1 Q. B. 205; Re 


sident of Ontario died in 1929, 


917. 


919. 


PART V. SECT. 6, SUB-SECT. 2. 
sa. Postponement — Disputcd claim 


Aschrott, Clifton v. Strauss, [1927] 1 Ch. 313; 
London & South American Investment Trust 
v. British Tobacco Co. (Australia), [1927] 1 Ch. 
107. 


Add. Annotations :—As fo (1) Consd. Baker 
v. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
v. I. R. Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 
1K.B.798; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax Cas. 58. Generally, Refd. Inland 
Revenue Comrs. v. Smith, [1930] 1 K. B. 713. 


Add. Citation:—Subsequent proceedings 
(1833), 5 B. & Ad. 78. 


| chareeenis except from the date so 
fixod. — WILSON v. MINISTER OF 


as a gift shares in a co. registered & 
having its officein Ontario. ‘lhe value 
of the shares at the date of the gift was 
$50,240, & at the date of the death of 
the deceased $264,183.50. It was not 
disputed that the shares were dutiable 
under the Act :~—J/ield: the duty was 
payable upon the value at the date of 
the death of deceased.—A.-G. FOR 


ONTARIO Uv. NATIONAL TRUST Co., 
LTD., {1931] A. ©. 818; 100L J.P. C. 
215; 145 1. 'T. 6733 47 TT. L. R. 625, 
LP. C.-—CAN. 

Bt. —-—— —-——~. ]—Tnder Snecession 
Duty Act, R. 5S. A., 1922, the value of 


property which was the subject of a 
gift. inter vivos is to be taken for the 
purpose of calculating the duty as of 
the date of the death of the donor.—- 
A.-G,. FOR ALBERTA tv. VEARCE, {1931] 
3 OW. W. RR. 400; 


587; 25 Alta. L. Wt. 553. CAN 


PART V. SECT. 5, SUB-SECT, 2. 


sv. “‘ Net value "Mode of calculation 

—_- Sap cinch value including life insur- 

mee money. )—R. v. MEIBACH, [1927] 2 

D. 1. R. 1020 ; [1927] 1 W. W.R. 981; 
22 Alta. L. R. 482.— CAN. 


PART V. SECT. 8, SUB-SECT. 1. 


aw. Valuation of estate & acceptance 
by Crown of surety bond—Right of 
executor to distribute estate—Succession 
Duty Act, R. 8S. B. C., 1911 (ce. 217).)— 
MINISTER OF FINANCE ¥. CALEDONIAN 
INEURANCE Co., Re LAanp sea oars 
ct & H1aainson, {1923] 4 D. L. R. 
730; ; [1923] 3 W. W. R. 925.—CAN. 


[19382] 1 DL. RR. 


aguinst estate.}—Where doceascd’s es- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone the final 
settlement of the exor.'s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of nayment to a 
time certain, & should contain a term 
directing payment of duty upon the 
sum should it be determined that the 
estate Is not Hable for the claim, & 
a further term that, if the estate is 
liable, the exor. should pay duty upon 
his claim against the Bory Acr pola 
—Re SUCCKSsIon 
SPROULE, [1924] 2 W . R. oroBt e 
34 B.C. R. 110.—CAN. 


PART V. SECT. 6, SUB-SEOT. 3.—-A. 
sh. ‘* Sister ’’ of deceased—Succession 


| Duty Act Amendment Act, 1899, s. 2 (4) 


—Includes half-sister.J}—Re OLIviER 


(1901), 8 B. C. R. 91.—CAN 


PART V. SECT. 8, SUB-SECT. 1. 

ed. I’rom what date ay arma 
cession Duty Act, Rh. S 924 
(ec, 244).J—Re OLDFIELD ESTATE, 
Re Succession Duty ActT (B. C.), 
[1927) 4 D. L. R. 711; 1927} 3 
W. W. R. 361.—CAN. 

sf. ——— -}~—Where under Suc- 
cession Duty Act, It. S. B. C. 1924, 
c. 244, the exors. elect to pay the duty 
on & eons ent estate within two years 
from the death of the dencased, & a 
time is fixed by the Licutenant- 
Governor in Council for the payment 
thercof, no interest on said duty is 
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VINANCE, (1928) 3 D.L. BR. 253; [1928] 
2 - W. R. 585.—CAN. 

Extension of date fram which 
interest Sods i aeatabel for—Time 
for making. }—He such an applica- 
tion might be made after the e i 
tion of the six months during which, 
if payment were then made, no interest 
was chargcable.—Re ae 11926) 
1D. L. R. 894; [1926] 1 . W. R. 
366; 36 B.C. R. BROAN. 


PART V. SECT. 8, SUB-SECT. 3. 

sj. Hearing of summons under 
Succession Duty Act, BR. S. B.C. W924 
(r. 244), 9. 34—-Must be before judge who 
issued summons.) — le CLAPHAM, 
MINISTER OF FEINANCE Vv. BURKE- 
Rocue (B. C.), (1925) 4 D. L. Re. 325 
on appeal sub nom. R. v. ah Tec 
(1926), 37 B.C. R. 313.—CAN 


PART y. SECT. 9. 

sl. When repayment carries interest. |— 
Succession Duties Act, 1893, 8. 34 (2), 
relating to the payment of interest on 
succession duty repaid applies only to 
the r ohunder 4 of succession duty 
ussessed under sect. 34 (1).—He Knox 
(1927), 8S. A. S. R. 264.—AUS. 


PART VI. SECT. 2, SUB-SECT. 1.—B. 
886 i. Not liable to yey 





Probate Duty Act, R. S. B. 1924 
(c. 202).}—-BOWMAN wt. A.-G. Cb. C.), 
(1926}]4 D. L. RR. CAN 
PART VI. SECT. 3. 
ai. ——— Deed af gifi.J-—-STAMPS 
Comr. v. SKINNER (1926), 29 W. A. 


L. R. 58.—AUS., 


Vol. XXI, Cases 5—122. 


ESTOPPEL. 


Part |_—Nature and Classification. 


Add. Annotation :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
.|—Estoppel is a rule of evidence, & not 
a bar to the jurisdiction.—H. wv. H., [1928] 
P. 206; 97 L. J. P. 116; 189 L. T. 412; 44 
T. L. R. 711; 72 Sol. Jo. 598. 





Add. Annotation :—Refd. H. v. H., [1928] 
Add. Annotation :—Refd. Anderson v. Equit- 


5. Add. Annotation :—-As to (3) Refd. H. v. H., 10. 
[1928] P. 206. 
7. Add. Annotation :--Refd. H. v. H., [1928] ava 
P. 206. 
8. Add. Annotation: — Refd. Hyman v. 
Hyman, Hughes v. Tughes (1928), 139 L. T. 11. 
416. i P. 206. 
9. Add. Annotation :—Refd. Il. v. H., [1928] 


P. 206. 


able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part Il—Estoppel by Matter of Record. 


52. Add. Annotation :—Apld. Morriss v. Winter 


63. 


(1929), 45 T. L. R. 643. 


Add. Annotation :—Consd. Sclby v. Atkins 
(1926), 1385 L. T. 45. 


96. Add. Annotation :—Distd. Hoystead v. Taxa- 


103a. 


tion Comr., [1926] A. C. 155. 

-}—Money-lenders Act, 1900 (c. 51), 
8. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-Jender has brought an action in 
respect of that transaction, & deft. borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. ‘The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect.—-CoHEN 
v. JONESCO, [1926] 1 K.B.119; 95L. J. K. B. 
100; 90 J. P. 18; 42 1. L. R. 41; 70Sol. Jo. 
138 ; revsd. on other grounds, [1926] 2 K. B. 





104a. 


114. 
122. 


1; 95 L. J. K. B. 467; 134 L. T. 690; 90 
J. P. 74; 70 Sol. Jo. 386; 42 T. L. R. 294, 
C. A. 

.]|—An order by consent is binding 
unless & until it has been set aside in pro- 
ceedings constituted for that purpose. Pitf. 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment.—-K1NcH v. WatcoTT, [1929] 
A.C. 482; 98 L. J. P.C. 1290; 141 L. T. 102, 
Pr. C. 

Add. Annolation :—Consd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

Add. Annotation :—Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 








PART If. SEOT. 1. 


sa. Prior action must be identical.J— 
Vipon appeal from the order of a judge 
sunmarily dismissing an action upon 
the ground that the issues therein had 
been determined by a ct. of concurrent 
Jurisdiction in an earlier action between 
the same parties :- Held: the identity 
of the issues in the two actions was not 
clear upon the material before the ct., 
®& therefore the order should bo set 
aside & the action allowed to proceed 
to trial, the question of res judicata 
heing left open.--ANDERSON 7 AME- 
LIASBURG, [1931] 2 DP. L. it. 359; 66 
O. L. 1. 583.--CAN. 


» (a) fi. 

ab. Irregularities in procedure. }-—The 
dismissal of prior motions for 
irregularities in procedure does not 
prevent an adjudication on a rubse- 
quent proper & rogular motion.— 
te Dory & Marks, [1925] 4 D. L. R. 
740.— AN. 

ac. Action on immoral contract.j|-—On 
the trial of an action the judge came to 
the conclusion that the evidence dis- 
cloned an illegal contract under which 
defta. were to receive part of the 
money obtained by pltf. while en 
in prostitution, & that the action 
was of an indecent character & unfit 
to be dealt with, & he dismissed it, 
the formal Judgment stating that “ thia 
ct. does of its own motion & without 
adjudicating as between pltf. & defts. 


on the matters in dispute between 
them, order that this action be dis- 
inissed out of this ct., with costs ’’ :— 
Hield: the order precluded pltf. from 
again suing in respect of any of the 
causes of action included in the state- 
ment of olaim.—GUILBAT LT 1. 
BrotTnigtr (1904), 24 Cc L. Te. 342; 
10 B. C. R. 449,—-CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 





- (a) ili. 
pi. ——-.}-—While a judgment 
dismissing an action on default of 


appearance by pltf. at tho trial has the 
sume effect as a judgment for deft. upon 
the merits it does not follow necessarily 
that from such a judgement an estoppel 
by res judicata arises. On that ques- 
tion being raised in a subsequent action 
it is the duty of the ct. to look into the 
proceedings in the previous action & 
ascertain dofinitely what matters were 
in fact decided by the judgment there- 
in. & if that judgment was founded 
on proceedings which do not disclose a 
vital defect. which existed In a contract. 
set up therein, such as the defect of 
ilegadity or invalidity, it cannot he 
said to have made that, contract. valid 
& enforceable notwithstanding the 
defect.—ELIA8 v. DUERKSEN & DUERK- 
SEN, {1930) 2 W. Ww, R. 481 ° 4 D. lL. Rk. 
677; 248. L. R. 562.—CAN. 


PART HI. SECT. 2, SUB-SECT. 1.— 
- B, (a) iv. 


104 i. -—-— Consent order.}—Whcere 


13 


an order was made at chambers by con- 
sent of the parties, & an appeal was 
subsequently taken by the solr. for one 
of the parties that at the time of the 
making of the order he was under a 
misapprehension as to the effect of 
two Judgments of the Supreme Ct. :— 
Held: the consent order operated us 
an estoppel.—Re Kune, [1924] 1 
Le h. 295; 56 N. Ss. R. 389.— 


104 if. ----- -.J-——Jte DRUMMOND, 
BENNW v. HAWTHORNE, (1931] 4D. L. it. 
TRS; [1932] 8. C. IR. 73.—CAN. 


t i. ——.}—Action for foreclosure 
of a mtge. Plitf. & deft. P. had been 
parties to a prior action in which the 
main issue was the une of the 
land covered by the mtge. & in which 
a consent judgment was given dis- 
missing the action as against the 

resent pitf. & declaring that the title 

o the land was subject to the mtge, 
now sought to be forcclosed & vesting 
the land in P. subject to said mtge. 
P, now raised the defence of adverse 
poser en a point which had not been 
rought forward by her in the former 
action :—Held: on the pel ape of 
res judicata or, at least, on the principle 
that a judgment is conclusive proof 
between the parties of the matters 
actually decided, said defence was not 
open to P.—CANADA PERMANENT 
CORPN. v. CHRISTENSEN (B. C.), [1929] 
ane L. R, 864; 2 W. WwW. R. 198,— 


Cases 148—222a. 
148. Add. Annotation :—Consd. Conquer v. Boot, 
151. After this case add 


204a. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) v. B. 

h i. In administration  sutt— 
11 Gr. ainst adminis- 


PART II. SECT. 2, SUB-SECT. 1.-- 


action in 


[1928] 2 K. B. 336. 
** Decree for restitu- 
tion of conjugal rights.|—See Husspanp & 
WIFE, No. 4767.” 


153a. Re-registration of birth of illegitimate child.) 


—The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 
tion of the birth does not create a res judicata. 
—JONES v. JONES (1929), 98 L. J. P. 74; 
io L. T. 647; 45 T. L. R. 292; 73 Sol. Jo. 


163. 4dd. Annotation :—Consd. I. R. Comps. v. 


Sneath (1932), 48 T. L. R. 241. 


190. After this case add ‘‘ ——— ——.]—Séee, also, 


INSURANCE, Vol. XXIX., pp. 122, 182-184, 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 


For deduction of costs—Not res judicata. } 
—Pitf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & instructed deft. to pay the 
balance to the vendor when completion took 
place. Completion did not take place, & 
pltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft. 
not to pay over that sum to pltf. Deft. 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 





i, ~-—-.]-~-AIKINS v. BLAIN (1865), 201 i. 


212.—--CAN. 


B, (a) viii. 
ri. —— Code of Civil Procedure, hy 
s. 207.) ~Applt., who had brought. an, Sheree ee has edie 
his unregistered business | 9 Sister of 0. 


against resp. to recover the 


Originating summons 
trator—Subsequent probate actum 
administrator.}--ID.’s father was be- 
Heved to have died intestate, & D. 
took out a grant of letters of adminia- 
Subsequently. 


209. 


218. 


2142. 


215. 


222a. 


PART II. SECT. a rppeaa la 1.— 
CG). 


issued an or 
summons, an order for administration 
was made, & also an order that four B. (b). 
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an issue, & ordered that deft. should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pitf. then obtained Jeave to sign judgment 
for £390, for which deft. admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft. contended that the master’s order 
allowing deft. to deduct his costs was fina) :— 
Held: the master’s order allowing the deduc- 
tion of costs was not res judicata, but merely 
relieved deft. from paying the full £100 until 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100.—ALLNUTT v. MILLS 
(1925), 42 T. L. R. 68. 

To the cross-reference following this case 
add ‘‘In proceedings before Railway & Canal 
Commission—Under Mines (Working Facilities 
& SUP Rekty Act, 1923 (c. 20).]|—-Sce MINES, 
Vol. XXXIV., pp. 635, 636, No. 325.’’ 


Add. Annotations :—As to (1) Refd. I. R. 
Comrs. v. Sneath (1982), 48 T. L. R. 241. 
As to (4) Refd. Jacobson v. Frachuon (1927), 
138 L. T. 386. 

.|—A previous decision on a matter in 
dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it.—-East- 
woop & Hoir v. SruperR (1926), 31 Com. 
Cas. 251. 

Add. Annolation :—As to (2) Refd. Eastwood 
& Holt v. Studer (1926), 31 Com. Cas. 251. 


jJ—In July & Aug. 1920, the share- 
holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 








GANGANAND SINGH vo. MAHARAJAH Sm 
RAMESHWAR SINGH BanaADUR (1927), 
I. L. R. 6 Pat. 888.—IND. 


by PART II. SECT. 3, SUB-SECT. 1.—A. 


213 x. -———.] —VILLAGE OF HAGERS- 
VILLE v. HAMBLETON, [1927] 4 UV. L. It. 
1044; 61 0. L. R. 327,—CAN., 
nating 
PART II. SECT. 3, SUB-SECT. 1.— 


balance of moneys alleged to be due on 
aomniing account, obtained a deerce 
of the District Ct. in his favow' subject 
to his eomplying with the terms of the 
Ceylon Business Nuines Registration 
Ordinance within a limited period. 
Against that decree resp. appealed to 
the Supreme Ct. of Ceylon, & the 
present. applt., faced with the possi- 
bility that if resp.’s appeal succeeded 
any further proceedings might be 
barred by limitation, instituted a 
second suit against resp. in respect. of 
the same enbject-matter. This second 
action was dismissed in the District Ct. 
on the ground of res judicata, & against 
that decision the present apple. 
appealed. The Supreme Ct. of Ceylon 
allowed resp.’s appeal in the first 
action, & disminsed the present applt.’s 
appeal in the second action. On an 
uppeal to the Privy Council in the 
second action : --Held : under sect. 207 
of the Civil Procedure Code no decree 
from which an appeal lies & has in fact: 
been fakep, but not yet determined, 
is Jinal hetween the parties so as to 
form res judicata, & therefore the 
second action would be remltted to the 
DistricL Ct. to preeecd ax accords.— 
ANNAMALAY Grerry oo. THORNHILL, 
JUS) ) AL CO. 6975 145 4. 0 414; 47 
T. dR. 4593 74 Sal. Jo. 898, PB, tio 
sub nom. CHEITY v. THORNTTISL, 160 
la. J. I. C'. 174.—IND. 


payments should be made to four 
sisters of D. out of the funds in ct. to 
the credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. Subsequently D. 
was advised by his solr. that a will 
which he knew his father had made, 
& which had been burned by his father’s 
directions, was not Jegally revoked, & 
D. instituted an action to revoke the 
grant of letters of administration de 
bonis non to himself, & to prove the 
will in solemn form :—Ifeld: being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator, it was not open to 
D. to challenge {n those p nga 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders.—DOooLey v. DOOLEY, [19237] 
I. R. 190 : 

204i, -}—Aninterlocutory judg- 
ment, which definitely decides a ques- 
tion of law, & from which no appeal 
is taken, may bo res judicata when the 
question is raised between the sano 
parties, even in the same action.— 
DIAMOND tv. WESTERN REALTY Co., 
(1924) 2D. L. R. 922; [1924] S.C. R. 
3038,.—6 e 

st. Order striking oul guardian ad 
litem’s name from record.|\--Held : not 
to operate as res judicata.—KUMAR 
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ee 
s 





sk. Agency.jJ—Where a judgment for 
indomnity has been pronounced between 
two parties, on the ground that one 
was the principal & the other the 
agent, the gUeGTHEDE {is conclusive as 
to that fact.—PLUMB v. MACDONALD 
(W. C.) REGISTERED, LATIMER vv, 
FostrrR Townacco Co., Lrp., {1926] 
TD.L. R. 899; 580.1. R. 322.—CAN, 


sl. Decided b ey in efectment 
action.}—The judgment in an action 
of ejectment is only an estoppel between 
the parties as to the statutory issue 
whether the clatmant was entitled to 
possession on the day named in the 
writ, & not as to any facts decided by 
the jury in such action.—BURNHAM 
0, CARROLL MUBGROVE THKATRES, LTD, 
& Vicorornia ARCADE, Lrp. (1927), 28 
S. R.N. 8S. W. 169: 45 N.S. W. W.N. 
23; affd., 41 C. L. BR, 540.—AUS, 


sm. Jn action of ejectment.}-~The 
Judgment in an action of ejectment is 
only an estoppel between the parties 
on the statutory issue as to whether or 
not the claimant was entitled to 
possession on the day named in the 
writ, & not as to any facta decided by 
the jury in such actlon.—-BURNHAM vt. 
CARROLL MUSGROVE THEATRES, LTD. 
& Victoria ARCADE, LTD. (1938), 29 
“day Mr W. 51; 46N. 8. W. WL.N, 


Annotation :—Reld 


voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 81, 
1921, but not after, & pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision :— 
Held: the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment.-—- EpwarRps v. ‘‘OLD Busu- 
MILLS’? DistrLLERY Co., Lrp. (IN Liquipa- 
TION) (1926), 10 Tax Cas. 285, H. L. 

Comrs. v. ‘ Old Bushmills ”’ 


eid. I. Ki. 
Distillery Co., Ltd. (1927), 12 Tax Cas. 1148. 
224a. Finding of adultery.J]—<A finding of adultery 


232. 


258. 


as a fact on which a decree nisi has pro- 
ceeded is not res judicata, so that it cannot 
subsequently be questioned in the Divorce 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it.— 
CHALMERS v. CHALMERS, [1930] P. 154; 99 
L. J. P. 60; 142 L. T. 654; 46 T. L. lt. 269; 
74 Sol. Jo. 216. 

Add. Annotations :—Apld. Jaeger Co., Ltd. 
v. Jaeger (1929), 46 R. P. OC. 836. Refd. 
Hoystead v. Taxation Comr., [1926] A. C. 155. 


Add, Annotation :—Refd. Green v. Weatherill, 
[1929] 2 Ch. 213. 


253a. Judgment relating to right of set-off— Claim 


PART II. abl 38, SUB-SECT. 1.— Pe (1901), 31 S. CG. R. 320.— 


[1924] 


to set off contingent Hability under guarantee 
-—Subsequent application as to disposition of 
dividend——After payment under guarantee. |— 
F., having guaranteed advances by certain 
banks to the T. Assocn., in which he was 
intcrested, subsequently executed two deeds 
of arrangement in favour of his creditors. 
The Assocn. having gone into liquidation, the 
liquidator lodged a proof against I’.’s estate 
in respect of sums due by I. to the Assocn. 





e Z. L. R. 481,——N.Z. 


206a. 


sued for cancellation of the agreement 


Vol. KXI.—Estoppel. Cases 228a—256a. 


The trustee of I’.’s estate rejected the proof 
& claimed to set off the various sums which 
had been advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against I.’s 
estate under the guarantees, nothing had been 
paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of 1s. in the pound. The 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. ‘The 
sums constituting the amount of the banks’ 
proofs represented the amount of the Assucn.’s 
debt which had been guaranteed by FF. The 
question arose whether the trustee of F.’s 
estate was under the circumstances entitled. 
to pay to the liquidation of the Assocn. the 
sum representing the interim dividend de- 
clared in respect of the admitted proof. The 
matter came before the ct. by way of motion 
on behalf of the trustee, the question being 
whether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee was entitled to withhold payment 
of all or any part thereof. On behalf of the 
Assoen. it was urged that the previous pro- 
ceedings reported He Lenton, [1931] L Ch. 
&5, had coneluded the matter, that the 
question was now res judicata, & that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liquidator of the Assocn. was entitled to 
the full dividend in respect of the Assocn.’s 
admitted proof :—Held: the question raised 
by the motion had not been determined by 
the Ct. of Appeal in the previous proceedings. 
——Re FENTON (NO, 2), iv p. FENTON TEXTILE 
Assocon.. LTp., [1982] 1 Ch. 178; 146 L. T. 
229; ({19381] B. & CG RR. 59; sub nom. Ite 
FENTON (No. 2), da p. TRUSTEE UNDER DEED 
OF ARRANGEMENT t. FENTON TEXTILE 
Assocn., Lirp., 101 L. J. Ch. 1. 

-]—-Appits.” mine was worked during 
the years 1919, 1920, & 1921 during two 
hundred & tive days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period :—Held: the question of average 
annual value was not res judicata by a de- 





uction ; & therefore could not be made 


- (c). the subject of auother  action.— 
228 i. General rule.j}—Whore the 230 xxi. ——.]—-FosTer v7. REAUME, , KRAUSE v. _Y ORK, [1932) S.C. RR. ode 5 

cause of action Is different from what saad 1D. LL. R. 1024; 600.L. | 2 Dol. R701; aff, (W982) LD. Le 

it was in the first action, the mattor is 63.—CAN. 270; O. lt. 29.—CAN. 

not res judicata.— BRANIGAN v. SABA, ri -——,J—A vendor of land 


sh. Action to set aside fraudulent 
conveyance —- Finding that plaintiff 


PART II. sae 8, SUB-SECT. 1.-- 

230 xvii. -———.}—Resp. claimed to 
deduct £1,000 in computing tho profits 
for the year ending r. 31, 1921, & 


the recorder allowed the deduction: 


claimed. The question came 

before the Specia: Comrs. by way of an 
ap from an assessment for 1922-23 ; 
—-Held: the recorder’s decision on 
the assessment for 1921-22 waa bind- 
ing, & the question was res judicata.— 
ALYMER t. HAFFEY, [1925] N. 167 ; 
10 Tax. Cas. 694.—IR. 


330 xviii. ILSON 
CAMERON (1842), 1 Kerr, 542.—CAN. 

2380 xix, -——.}—OHAMBERS v. DOL- 
LAR & STEVENSON (1870), 29 U. CO. R. 
699.-—CAN. 

230 xx, 


eer eee 


v. 





-}--JoNES vo. CITY OF 


for sale, & for possession, alleging the 
purchaser’s default in payment of 
interest & taxes: & recovered judg- 
iment for possession & a declaration 
that the agrcoment had become null & 
void. The purchaser counterclaimed 
for ropayinent of all amounts paid by 
bim &, ie the judgment, recovered all 
amounts In excess of the first paymont. 
The vendor subsequently brought the 
a action, claiming damages for 
oss on a re-sale of the Jand, & swims 
expended by him in repairs & for 
taxes :--~-ZZeld: while, in the tirst 
action, the claims now made were not 
all claimod directly as specific relief to 
which the vendor would be entitled 
upon cancellation of the agreement, 
yot they wore all urged as separate 
reasons why the amount recovered by 
the purchaser should not be returmed 
to him. The claims now mudoe were 
thus all before the et. in the first 
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securcd creditor.J}—In an action by a 
judgment creditor against a husband 
& wife to set aside as in fraud of the 
husband’s creditors a transfer made by 
him to his wife :—Held ; a finding, ina 
prior action by the same creditor 
against the husband, thac pltf. was an 
amply secured creditor at the time of 
the transaction, estopped piltf. as 
against the husband, who had pleaded 
res judicaia, from again rai the 
issue as to the sufficiency of the pltf.’s 
security. BAXTER v. DERKaSZ & 
DERKAsSzZ, [1929] 2 D. L. R. 443; 1 
W. W. R. 673; 10 C. B. R. 4733; 23 
S. L. It. 444,—-CAN. 


PART II. aeei. 7 dubai 1.—- 
- (8). 

254 xi. ———-.]—CHAMBERS v. UNGER 

(1875), 25 C. P. 180.—-CAN, 


Cases 256a—339a. 


cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year.— BROKEN HILL PROPRIETARY Co. v. 
BROKEN HitL MUNICIPAL CoUNCIL, [1926] 
A.C. 94; 95L. J. P.C.33 ; 1341. T. 335, P. C. 


wf ain :— Apld. I. kt. Comrs. v. Sneath (1932), 48 T. Uo 1. 
21). 


257. Add. Annotation :—Distd. Hoystead v. Taxa- 


tion Comr., [1926] A. C. 155. 


265a. Decision that patent valid—Subsequent action 


276. 


for infringement— Whether defendant estopped 
from disputing validity of patent.|—In an 
action for infringement of a patent deft. 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims :—He/d: the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft. to prove anticipation 
by documents not before the ct. in the pre- 
vious action.—HIGGINSON & ARUNDEL v. 
PYMAN, SAME v. SAME (1926), 48 R. P. C. 
291, C. A. 

Add. Annotations:—As to (8) Apprvd. Hoy- 
stead v. Taxation Comr., [1926] A. C. 155. 
Apld. Green v. Weatherill, [1929] 2 Ch. 213. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 44 T. L. R. 15. 


285. Add. Annotation :—Refd. Sagar v. Ridehalgh 


(H.) & Son, Ltd., [1930] 2 Ch. 117. 


291. Add. Annotation :—CGenerally, Refd. Conquer | 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (f). 


274 ix. 

(Sask.), [1926] 1 D. L. R. 213.—CAN, 
274 x. ——~.}—CaAssIpy 

GOLDSBY (1875), 36 U. C. R. 339.—-CAN. 


v. Boot, [1928} 2 K. B. 336. 


——.]—Re GLOBE WINE Co. 


ve aN 329 xxvil. 


COMMERCIAL BANK OF CANADA (1862), 
2 E. & A. 111.—CAN 


PART II. SECT. 8, SUB-SECT. 1.— 
C. (a) i. 


we nr rw mr weg 


the relief given to pitf. does not require 


ENGLISH AND Empire Digest SUPPLEMENT. 
204. Add. Annotation :—Refd. Hoystead v. Taxa- 


tion Comr., [1926] A. O. 155. 


296a. Admission.|—-Under a will the annual in- 


come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 umder Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 38; (2) how many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows: (1) the 
shares of the six children surviving at the 
date of the assessment: (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, & held that the comr. 
was not estopped by the previous decision :— 
Held: the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given.— 
HoysTeaD v. TAXATION Com,e., [1926] A. C. 
155; 94L. J. P.C. 79; 1384 L. T. 3543 42 
T. L. R. 207, P. C. 


Annotations :—Consd. Pickford ». Quirke, Pickford v. I. TN. 
Comrs. (1927), 44 T. da 15; 
(1932), 48 h. a RR. 
11929] 2 Ch. 213. 


334. Add. Annotation :—Refd. HWoystead v. Taxa- 


I. oR. Conus. @ Sneath 


241. Refd. Grecn v. Weatherill, 


tion Comr., [1926] A. C. 155. 


339a. Between co-defendants.|—A decision opcr- 


ates as res judicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them; (6) it was necessary to 
decide that conflict in order to give pltf. the 
relief which he claimed; (c) the question 
between co-defts. was finally decided.— 
MuUNNI Bisl v. TirRLoOKI Naru (1931), 58 
L. R. Ind. App. 158, P. C. 


his having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. also. He was 
afterwards arrested on @ ca. sa. issued 
on the judgment, & was discharged by 
a audges order on an affidavit denying 
knowledge of thesuit & of any authority 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (g). 





276 ii. -}~Au action was brought 
by a co. to remove two of ifs trustees 
for refusing to obcy an order of the 
ct, made in & previous action directing 
them to join with the other trustce 
in assessing certain shares :—Jicld: 
deft. trustees were estopped by the 
judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised in that action. 
—-ERASER HIVER MINING Co. 94, 
cao (1896), 5 D.C. R. 82.— 


276 iii. .}—ForsyTy v. Bury 
(1887-8), 15 S. C. R. 543.—CAN, 


PART II. adr a antes 1.—- 
- (i). 





303 i. General rule.J}—CaRnrENTER v. 


or involve a decision of any case 
between co-defts., they will not be 
bound as between each other by any 
procecding which may be necessary 
only to the decree pltf. obtains.— 
Ma PAN NYUN v. MAUNG Sit PHAUNG 
(1928), I. L. R. 6 Ran. 575.—~IND. 

329 XXViii. ~ ---.)—The 
Judicial Committee have approved of 
the dictum acted upon by the eta. in 
India that to apply the doctrino of res 
judicata as between co-defts. three 
conditions ure requisite, vic. (1) there 
inust be a conflict of interest between 
the defts. concerned ; (2) it mnust be 
necessary to decide this conflict in 
order to give pltf. the relief he claims ; 
(3) the question between defts. must 
have been finally decided.—LALMOHAN 
DuUUPL v. RAMLAKBHMI DASKE (1931), 
I. L. RR. 59 Calc. 636.— IND. 

329 xxix. -}—A judgment was 
obtained against A. & two others 
without service of process on A. or 
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Pete 








to the attorney to appear for ; 
In an action for false imprisonment 
ugainst pltf. in that suit :—Held: A. 
was not ead Ni by the judgment 
from denying his liability.--Suzuis v. 
FERGUSON (1861), 10 N. B. R. (5 All.) 
110.—CAN. 


PART Il. seca a aaa 1.— 


846 i. Exception to—Action 
on covenant of tndemnity.}—An action 
on a covenant of indemnity is an 
exception to the general rule that an 
estoppel is binding only on privies.— 
LONDON GUARANTER & ACCIDENT Co. 
vw. Davipson, {1926] 1 D. L. R. 66; 
(1926) 1 W. W. R. 148; 36 B.C. R. 





01.— e 
g i. —— One plaintiff president of 
company defendant in other proceedings. ] 


—-LONDON LOAN & SAVINGS Co. »v. 
OBBORN, [1928] 3 D.L. It. 258; [1928} 
8. C. R. 451.—CAN. 


366. Add. Annotation :—Refd. Mackenzie-Kennedy 


v. Air Council, [1927] 2 K. B. 517. 


382a. ——-.]—Knieur v. Lecu (1828), 4 Bing. 


385a, ——.]-—Ptfs.’ 


405. 
422. 


nk OE IS A OT EO RETIRE rary WaMmRNE 


589; 1 Moo. & P. 528; 6L. J. 0.8. 0. P. 
128; 180 E. R. 896. 


steamer stranded in the 
Black Sea, & deft. L. agreed to try to salve 
her on the terms (inter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. LL. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. 
the ship, & pltfs. brought this action, (a) for 
damages for breach of contract, (b) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced :—- 
Held: as pltfs. were not parties to the 
Turkish proceedings the doctrine of res 
judicata could not apply to the question of 
breach of contract.—ELLERMAN LINES, LTD. 
v. ReaD (1927), 44 T. L. R. 73 on appeal, 
[1928] 2 K. B. 144, C. A. 

Add. Annotation :—Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 666. 

Add. Annotations :—Refd. Ingenohl v. Wing 
On (Shanghai) (1927), 44 R. P. C. 343; 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. 





Vol. XXI.—Estoppel. Cases 366—498a. 


432. Add. Annotation :—Refd. A.-G. v. Denby, 


4472. 


[1925] Ch. 596. 


-]—To sustain a second action on the 
same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages.—CoONQUER v. Boor, [1928] 
2K. B. 336; 97 L. J. K. B. 452; 139 L. T. 
18; 44 T. L. R. 486, D. C. 








457. Add. Annotation :—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

464. Add. Annotation :—Refd. Berry v. Berry, 
[1929] 2 K. B. 318. 

473. Add. Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council, [1927] 2 K. B. 517. 

480. Add. Annotations :—Consd. Conquer v. Boot» 
{1928} 2 K. B. 886. Refd. Debenham v. Per- 
kins (1925), 133 L. T. 252. 

482. Add. Annotation:-—-Refd. Palmer v. Crone, 
[1927] 1K. B. 804. 

483. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

L. then disposed of 492. Add. Annotation :—As to (1) Refd. Eastwood 

& Holt v. Studer (1926), 831 Com. Cas. 251. 

498a. .|—Held: a statement of claim should 


be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
® previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which bas either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScRUTTON, L:J.).—MACKENZIE-KENNEDY v. 
Air CouNcIL, [1927] 2 K. B. 517; 96 L. J. 
K. B. 1145; 43 T. L. R. 783; 71 Sol. Jo. 
633, C. A. 


PART II. weasels Co ee 1.— 
e Cc e 


sm. Action by reversioner—Uow far 
binding on other reversioncrs. )—Held : 
it is well settled that a suit for a 
declaration by a reversioner to contest 
an alicnation mado by a widow in pos- 
session, is a representative suit on 
behalf of all tho reversioners, & a decree 
fairly & properly obtained against the 
reversioner in such a suit’ binds not 
only him but the whole body of 
reversioners on the one hand, & the 
filienee or his representatives on the 
other.—-THAKARSINGH v. UTLTAMKAUR 
(1929), I. L. R. 10 Lab. 613.—IND. 


PART II. sae a eres i 
° ( . 





374 ii. -J—SONACHALAM PILLAT 
v. KEKUMARAVELU CHETTIAR (1927), 
i. L. R, 51 Mad. 128.—IND. 


PART II. SECT. 3, SUB-SECT. 1.— 


so. Wjectment—Iictitious lessce party 
to first action—Second action against 
lessor.J}--At, the trial of an ejectment, 
under 14 & 15 Vict. o. 114, recovery 
was proved in favour of John Doe, on 
tho demise of the now deft. against the 
now pltf.;: & it sppest the 
question there decided, being one of 
boundary, was precisely the same as 
that again brought up in this case :— 
Held: clearly no estoppel, for that 
judgment was between different partios, 
& under tho old practice.-—CLUBINE v. 


PART II. SECT. 3, SUB-SECT. 2.—A. 


ai, -—~——- ~--—.]--Where an applica- 
tion for a writ of possession was dis- 
missed because no notice of dctermina- 
ee of the lease had been given :— 

eld; the landlord was not thereby 
barred from muking another applica- 
tion after giving such notice.— Ze 
ERNEWEIN & WELCH, [1928] 4 D. L. RR. 
498; {1928] 2 W. W. R. 628.—CAN., 


3, SUB-SECT. 2.— 


PART II. SECT. 
B. (a) i. 


i, —— —--.]—JONES v. RYDER, 
11928] 3D. L. R. 301; [1928]2 WwW. W.R. 
302; 39 B.C. R. 547.—CAN. 


PART II. SECT. 3, SUB-SECT. 2,— 
B. (a) ii. 


465 i. Lease— Unsuccessful action for 
breach of covenant against subletting — 
Action for ejectment on conviction under 
licensing laws.)—Applt., lessee from 
resp. & licensee of an hotel, was con- 
victed of an offenco under Liquor Act, 
1912(N.S. W.). After the conviction, 
by a writ issued on the same day, resp, 
brought an action for ejectment against 
applt. claiming to be_ entitled to 

osseassion on the ground of a breach 
by applt. of his covenant not to assign 
or sublet without resp.’s leave, & 
judginent was entered forapplt. Bya 
writ. issued about a year after the issue 
of the writ in the first action, resp. 
brought another action for ejectment 
against applt., claiming to be entitled 
to possession on the ground of tho 
conviction :—/cld: resp. was not 
debarred from relying on the conviction 
by rouson of the fact that in the first 


17 


uction he might have asserted the righ" 
of a which it gave him.— 
CoHEN v. LAPIN (1924), 35 C. I. KH. 
247; 25 8 R N. SS. We. 2913; 42 
N.S. W. W. N. 7.-——AUS. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) iii. 


4743. Fraud -- Action for fraudulent 
conversion of partnership  asscts.|—- 
EARTERN TRUST Co. v. Buscu, [1930] 
1D. L. R. 723; 1M. P. R. 140.--CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (b). 





496 iii. »-—WILLIAMS & SRARS v. 
RicHARDS (1918), 25 B.C. R. 19.— CAN. 
496 iv. ———.J—The chief test of res 


judicata is identity of issue. The 
issue raised in the present motion for 
an extension of time for serving the 
statement of claim held not to be 
identical with any issue that had been 
adjudicated in the earlier proceedings 
in this matter.—-GOODBUN v. MITCHELL, 
(1928) 2 W. W. R. 12.—CAN. 


PART II. a 3, SUB-SECT. 2.— 





507 vi. .J—Where a cause of 
action is shown & the claim is defended, 
tried & decided. or where the real issue 
between the parties, although not set 
out in the statement of claim, is tried 
& decided, it is not open to pitf., by 
a subsequent action relating to the 
same matters involved in the carlier 
proceedings, to put forward a claim 
or plea which he had an opportunity 
of putting forward in the carlier pro- 


Cases 508a—569a. 


508a. ——-.] —- MACKENZIE- KENNEDY v. 
Councin, No. 498a, ante. 

510. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 386. 


511. Add. Annotation :—As to (2) Consd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


520. Add. Annolation :—Refd. Green v. Weatherill, 
[1929] 2 Ch. 213. 

521a. Proceedings in respect of registered trade 
mark—Former proceedings before registra- 
tion.}—Pltfis. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of uny evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed :—Held: the reasons for the 
decision of the judge were right.— JAEGER Co., 
Lrp. v. JAEGER (1929), 46 BR. P. C. 336, C. A. 


529a. Judgment against separate estate of married 
woman—Action to obtain payment into court.| 
—Where the ct. in giving judgment against 
a marricd woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
forrn for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transivree as constructive trustee. Plt, 
obtained against the first deft. a married 
woman judgment fur payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft. had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second | 
deft., who was not a party to the proceedings | 
but knew of them at the time. Execution | 
in respect of the judgment thus proving | 568. 
useless pltf. now brought this action alleging | 
that the first deft. had paid the money to ; 569a. 
the second deft. in order to defeat any judg- | 
ment for pltf., & that the second deft. received 
the money as constructive trustee :—Held: 


AIR 


538. 


540. 


546. 
550. 


555a. 
556. 


557. 


559. 


567. 


eeedings but which he eitber omitted 
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in regard to the first deft. the matter was res 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
ayment of the moneys into ct.—GREEN v. 
WHATHERILL, [1929] 2 Ch. 218; 98 L. J. Ch. 
369; 142 L. T. 216; 45 T. L. R. 404. 
Add. Annotations :—As to (1) Refd. Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95L. J. P.C. 197; Pirie v. Richardson (1926), 
70 Sol. Jo. 1028; Oumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. ©. ©. 780. 
Generally, Reftd. Jenkins v. Jenkins, [1928] 2 
K. B. 501. 
Add. Annotations :—Apld. Pirie v Richard- 
son, [1927] 1 K.B. 448. Refd. Re Pennington 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 


Add. Annotation :—Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 

In the last line for ‘‘ case of the law ’’ read 
‘* case out of the law.’”’ 

Add. Annotations :—-Refd. Pirie v. Richard- 
son, [1927] 1 K.B. 448; Cumberland v, 
Lanarkshire Tram. Co. (1927), 20 B. W. ©. C. 
780, 

After this case add ‘‘ Compare Contract, 
No. 163a.”’ 

.}—BARKER v. MARTIN (1647), Sty. 20 ; 
82 I. R. 498. 

Add. Annotations :-—As to (1) Consd. lllis v. 
Stenning & Son, Ltd. (10382), 76 Sol. Jo. 232. 
Generally, Refd. Cumberland rv. Lanarkshire 
Tram. Co. (1927), 20 BKB. W. C. C. 780. 

Add. Annotation :—As to (1) Refd. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 141 
L. T. 641. 

Add. Annotations :—As to (1) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
v. Perkins (1925), 183 L. ‘'T. 252. 

Add. Annotation :—-Consd. Lillis «. Stenning 
(John) & Son, Ltd. (1932), 76 Sol, Jo, 232. 
Add. Annotation :—Ase to (1) & (2) Refd. 
Lynn v. Bamber, [1930] 2 K. B. 72. 
~|}—-Where two are bound, jointly & 
severally, & the oblizee has judgment against 
one, he may sue the other.—H1UuGENs’ CAsE 
(1605), 6 Co. Rep, 46a; 77 KB. 7. $22. 








or chose not to put forward at that 
time. Such claim or plea is res 
judicuta.—WaAnL vw. NUGENT, 11924) 
3D L. R. 6793 {1924] 2 Wo. W. R. 
1138; 18 Sask. L. Wt. 492: revsy., 
[1924)2 D.L.2.97 3 [1924]12 WLW. RR. 
939,.-—CAN, 

507 vii. --A suit in not barred 
by res judicata where, though the 
matter which forma the ground of 
attack might huve been made a ground 
of attack in the former suit, pltfs. 
were not bound to do s0.—ABID-Up- 
Din v. BISUARAT, ALT, ETC., RAOQOF- 
UN-Din, ETC. (1927), 1 L. BR, 8 Lab. 
SOR -- IND. 


507 Vv 
WINIBKI, 
{1927} 
45 


eee 
° 





iij, -—-—.}--SOKOLOSKI — v. 
{1927] 2 UD. L. KR. 1029; 

1W.W.R.972; 21 Sask, L. R. 

AN. 

607 ix. ~J- WINTER 0. 

SX Co., {1929} 4 qr, T6 

W.W. Wt. 818.—CAN. 





DEWAR 
Ji. 330; 2 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (e). 


ci. —— Action for judictal separa- 
lion—Subsequent action fur separation 
d> restitution of conjugal rights.}-— 
HOPKINSON v. Hopkinson, [1931] 3 
W.W.R. 625 affd., (1932) LW. W. 


625.-—- CA 
PART WI. peer v7; eae 2.— 


di. Award of damages for delay— 
Subsequent proceedings for compensa- 
tion for further delay.j—Where there 
was only one cause of action, & it was 
pltf.’s right to have his damages 
assessed once for all:—Held: the 
finding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upen 
both parties was not, though 
erroncous, open to dispute. The judg* 
ment had not been appealed from & 
the quostion was res judicata between 


i the parties.—MoINTrosH v. PABENT, 


18 


(1924) 4 D. L. 2. 420; 55 O. L. it. 
552.—CAN. 


PART II. cae . Serre 2.— 
- (B). 

sa. Action for rent—-Eviction pleaded 
by tenant—Reduction of rent granted— 
Jiight to bring action for trespasa.)-— 
Tf a tenant defends an action for rent, 
& a reduction is made on the amount 
claimed on the ground that he has been 
evicted by the landlord from part of 
Seg ao per gs 
m n trospass na 6 landlo 
for the same action which he relied 
on a8 an éviction in the former action. 
——~ROUR v. MoCuLLouGH (1859), 9 
N. B. BR. (4 All.) 361.—CAN. 


PART II. SECT. 8, SUB-SECT. 2. 
0. (b) i. 


ae Po eae Fh kperaepse to set 
asi udgment new party... 
Hupson’s Bay Co. v. Scorr (B. C.), 
11929) 4 D. L. R. 978; 8 W.W.R. 232. 
-—~—CAN., 


573. Add. Annotation :—As to (2) Refd. Firm of 
R. M. K. R. M. v. Firm of M. R. M. VY. I, 
[1926] A, OC. 761. 

575a. ——— ——— Power to set aside judgment. | 
—A judgment in Penang against deift., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to sct aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law.—IFirM oF 
R. M. K. RR. M. v. Pinm or M. Rt. M. V. L., 
[1926] A. C. 761; 135 L. T. 645; sub nom. 
Firm or R. M. K. RR. M. ». Fine or M. R. M. 
VY. L. Re. M. K. R. M. SomasunDaram 
Cuerry v. M. R. M. V. L. SuprRaMANIAN 
Cuerry, 95.5.2. C.197; 42 1. L. R. 686, 
Pet: 

Annotation :-—Folld. Kinch », Walcott, [1929] A. C. 482. 

577. Add. Annotations :—Consd. Bennctt v. White- 
head, [1926] 2 K. B. 380. Refd. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
134 L. I. 557, 

577a. —--— Action against partner—-Subsequent 
action against firm.J—VT ins or R. M. K. 1. M. 
v. Finem or M. 2. M. V. ., No. 575a, ante. 


Add. Annolations ;—As to (2) Refd. Deben- 
ham v. Perkins (1925), 183 L. T. 252; Bennett 
v. Whitehead, [1926] 2 IX. B. 380: Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M.h.M. V. 1. Supramanian Chetty (1926), 
951. J.P. C. 197. 


Add. Annotation : ~~ Distd. Debenham _ v. 
Perkins (1925), 1838 L. T. 252. 





579. 


080. 


PART II. Beets sr yeaa es 2. 
- (0 


672 i. Unsatisfid judgment.) —The 


MAHOMED 


PART II. ace rE iia 2.— 
e (6). 

586 iv. ——-.J—ABDUR MRAnIM v. 

BARKAT 


Vol. XXI.—Estoppel. Cases 578—597a. 


581a. ' Judgment for debt incurred 
after separation. |—Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt.—DEBENHAM’s, LTD. 
v. PERKINS (1925), 183 L. T. 252, D. C. 


5§84a. —-— ———. } -FRESHWATER 
v. BULMER RAYON Co., Lrp., [1932] W. N. 
211; 174 L. T. Jo. 305, C. A. 

585. Add. Annotation :—As to (2) Refd. Re Simms, 
[1930] 2 Ch. 22. 


589. Add. Annotation :—Consd. Lillis v. Stenning 
& Son, Lid. (1932), 76 Sol. Jo. 232. 

590. Add. Annotation :—Apld. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

593. Add. Annotations:—Apld. Dexters v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 557. 


597a. —-—- - Meaning of “ forthwith ’’.]— 
Forthwith ’’ means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the disrnissal of the com- 
plaint. <A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made :—Held : 
to have been made out “ forthwith ”’ within 
Offences Against the Person Act, 1828 (c. 31), 
s. 27, & to be a good defence, under sect. 28, 








res judicata as between tbo Crown & 
the accused, & was a bar to the second 
charge.—R. ve. GOSSELIN, [1928] 1 
55 W.W.R.131; 50 Can. Crim. Cas, 287. 


ALI CAN. 


(1927), 


against one of a number of joint & 
several obligants does not preclude a 
fresh action being brought aguinst the 
others, if satisfaction has not been got 
under the decreo already obtained.— 
STEVEN tv BrRoapy NorMAN & Co., 
[1928] S. C. 351.— SCOT, 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (d) i. 


ni, -—--.}—-Where it had not been 
established that in contracting to pay 
a commission, deft. had been acting 
as the agent of H. & that pitf. had 
elected to look to H. for payment :-— 
Held: ajudgment by default recovered 
eA pltf., against - did not render 
pitf.’s claim against deft. res judicata, 
since the cause of action agnipat deft., 
which it was admitted pltf. had before 
he sued H., did not exist against the 
latter & was not affected bs the judg- 
ment.—WILLIAMS v. Roverrs, [1927] 
py W. W. ht. 185; 56 D. I. I. 691; 
60 5, . R. 664.—CAN, is 


oi, --— Judgment by default against 
husband. }— W here two persons are sued 
jointly & judgment by default is 
entered against one of them plitf. then 
cannot turn round & su at that 
deft. was an agent of tho other & 
recover Judgment against the latter as 
the principal.— CARROLL v. KENNERLEY 
(Sask.), [1029] 4 D. L. R. 1062; 2 
W. WwW. R, 437.—-CAN. 


{ 
| 
( 
| 
fact. that u decree has been obtained | 
{ 
| 
| 
| 


L. R. Ind. App. 96.—-IND 


PART II. SECT. 3, SUB-SECT. 2.-—E. 


594i. Summons for assaull—Dismissal 
—Subsequent action for sume assault. }-— 
Tn an action for assault & battery, deft. 
pleaded that an information bad been 
made against him by pitf. before a 
magistrate in respect to the trespass 
declared ou, under Dominion Act, 
32 & 33 Vict. c. 20, 8. 43, & that the 
magistrate, after hearing, dismissed 
the information & gave deft. a certifi- 
cate of dismissul, whereby & hy force 
of the statute he was released from the 
action :—Held: the plea was itn- 
sufficient in not stating that the coin- 
plainant had prayed tho magistrato 
to proceed sumrmarily.—WILSON rt. 
CopYre (1866), 26 N. B. R. 516.—CAN, 


sc. Acquiltal on charge of murder — 
Subsequent charge of assault occasioning 
actuat bodily harm.}—After being 
acquitted on a trial for murder the 
accused were charged with assanlt & 
battery occasioning actual yodily harm 
to the man whom they had been 
acquitted of murdering. They pleaded 
res judicata :~—Heli: since the fact 
of the assault In question was involved 
in the alleged murder, ¢.e. if there was 
o murder it could only be because there 
was the assault, &, therefore, it must 
have been considered & directly 
adjudicated on by the jury, the 
acquittal on the charge of murder 
rendered the matter of tho assault 
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598 iii, —--- —-— --~ - Necessity for 
certificate of conviction.)--JUDK 1%. 
ARCHER & GoopMAN, [1924] 1D. L. RR. 
4483 [1924] 1 W. W.R. 279; 41 Can. 
Crim. Cas, 259; 18 Sask. Ju. Wt. 32.—CAN. 

g i. ~ Subsequent conviction for 
same offence--Whcether appcal in action 
constituled ‘** Kees proceedings.”’)}-— 
Pitf. sued deft. by civil bill for £20 
damages for assault. 
held in pitf.’s favour, & gave a decree 
for £14 5s. Deft. appealed from the 
decree, & eutered into a recognisance 
ay provided by 44 & 46 Vict. c. 29, 8. 6. 
After the case had been at hearing 
before the judge of Assizo for a short 
time, deft. admitted the assault & the 
reasonableness of the damages awarded, 
& raised a new dofence which had not 
been available to him in the county 
ct. Deft. relicd upon Offences Against 
the Person Act, J]86], c. 100, 5s. 43, 
& it was contended on his behalf that 
deft.’3 conviction coupled with the 
payment of tho penalty operated as a 
release from ‘“‘ all further or other 
procecdings,’’ including the re-hearing 
of the civil bill on appeal :—-7Zeld : the 
appeal did not constitute “ further or 
other proceedings ’’ within Offences 
Against the Person Acf, 1861. 8. 45.— 
ee v. STOREY, (1929) N. I. 134.— 

af. Order for maintenance of infanl— 
Subsequent criminal procecdings—No 
bar.J—RHe Brooks (1930), 54 Can. C. C. 
334.—CAN, 
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Cases 597a—786a. 


to a subsequent action for the same assault.— 
CosTAR v. HETHERINGTON (1859), 1 BE. & KE. 
802; 8 Cox, C. 0.175; 28 L. J. M. C. 198; 
33 L. T. O.S.105; 23 J. P. 663; 5 Jur. N.S. 
985; 7W.R. 418; 120 E. R. 1111. 


What amounts to ighlcdet pe 
—To an action for an assault deft. pleade 

that, before action brought, pltf. caused deft. 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate ‘‘ adjudged & determined the 
said complaint & charge, & then ordered 
deft. then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
& charge as of the hearing thereof, but did 
not further order or convict deft.” 
magistrate had decided only that deft. should 
enter into recognisances to keep the peace & 
pay the costs thereof, & such costs only had 
been paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 





599a. ——- ——— 


52 W. R. 14. 


The 
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formal conviction in such cases :—Held: 
the plea was no bar to the action within 
Offences Against 
(c. 100), s. 45, & taking it as it stood it was 
not proved.— 
L. R. 1 0. P. 658; Har. & Ruth. 807; 35 
L. J. M. O. 255; 14 L. T. 705; 12 Jur. N.S. 
502; 14 W. R. 862. 


Annotations :—Expld 


the Person Act, 1861] 


TLEY v. HINDMARSH (1866), 


» R. v. Miles (1890), 24 Q. B. D. 423. 
Refd. Police Comr. for the Metropolis ». Donovan (1903), 


628. Add. Annotation :—Consd. I. R. Comrs. v. 
Sneath (1982), 48 T. L. R. 241. 

681. Add. Annotation :—As to (1) Consd. I. R. 
Comrs. v. Sneath (10932), 48 T. L. R. 241. 

647. Add. Annotation :—As to (1) Consd. Pirie v. 
Richardson, [1927] 1K. B. 448. 

659. Add. Annotation :—Aes to (2) Apld. The Point 
Breeze, [1928] P. 135. 


After this case add ‘‘ See, also, ADMIRALTY, 
No. 706b.”’ 


Part IIl—Estoppel Quasi of Record. 


672. Add. Annotation :—Refd. Hyman v. Hyman, 


{1929} A. C. 601. 


293. 


Re Pitts, Cox v. Kilsby (1931), 47 T. L. R. 


686. Add. Annotations :—Distd. Re Stollery, Weir 687. Add. Annotation :—Refd. York Glass Co. v. 


v. Treasury Solicitor, [1926] Ch. 284. Refd. 


Jubb (1925), 134 L. T. 36. 


Part V.—Estoppel by Deed. 


734. Add. Annotation :—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 Ch. 225. 


7786. Add. Annotation :—As to (1) Refd. Parr v, 


A.-G., [1926] A. C. 239. 


786a. ~——.]—-The recital, in a deed, of a former 


between the parties, so much of the former 


deed as is recited, but no more.—QILLETT v. 


Appotr (1838), 7 Ad. & El. 7838; 
& P. K. B. 24; 


3 Nev. 
1 Will. Woll. & H. 913; 7 


L. J.Q.B. 61; 2 Jur. 300; 112 BH. QR. 665. 


deed between the same parties, proves, as 55. 


PART II. SECT. 4, SUB-SECT. 3. 


623 i. General rule.}—Lack of juris- 
diction in the ct. deprives a judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be estopped sought the 
assistance of the ct. whose jurisdiction 
is impugned.—McINrTosaA v. PARENT, 
{1924} 4 D. L. R. 4203; 55 C. L. R. 
552.—CAN 


PART II. SECT. 5, SUB-SECT. 1. 


638 x. ———.}— JOURNEAY v. Rat_- 
WAY PASSENGERS ASSURANCE Co., 
(1924, 1D. L. R. 308; 50 N. B. R. 
501.—CAN, . 


PART Il. SECT. 5, SUB-SECT. 2. 


st. Should not be pleaded in state- 
ment of claim.}—Vicronia LUMBER & 
MANUFACTURING Co., LTD. v. THOMSEN 
& CLARK (B. C.), [1926] 4 D. L. R. 
971; [1926] 3 W. W. BR. 459.—CAN, 


sa. Should not be pleaded in counter- 
claim.}—Vicrornia LUMBER & Manv- 
FACTURING Co., LTD. v. THOMSEN & 
CLARK (B. C.), [1926] 4 D. L. R. 971; 
[1926] 3 W. W. R. 459.—CAN, 


PART V. SECT. 1. 


sc. fnupplicable in (ndia.}—-The doc- 
trine of “Sestoppel by deed ” in ite 
fechuicul sense cannot he said to exist 
in India.~-JOUNSTON 7. GOPAL SINGH 
(1931), I. la. 4. 12 Lah. 546.-- IND. 


PART V. SECT. 2, SUB-SECT. 1. 


sf. Lease null & void— Lessor under 
disability.J—Where the Nawab of M. 
exccu a lease of certuin immovable 
property for a term of 2t years in 
consideration of the sum of rupces 
5 lacs as advance of the total rent 
payable for & during the said term 
of 21 years, on a t being brought 
by the Nawab for recovery of 
poe :—Zield ;: as the lease con- 
vened condition (1) of the Mursbida- 
bad Act it was null & void & the 
Nawab was entitled to recover 
possession of the dem{fsed property. 
Ihe Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act as he was a persou 
under disability.—MURSHIDABAD Na- 
WAB v. BILAS ¥Y CnhotpuuRI (1928), 
a L. R, 56 Cale. 252.—IND. 


PART V. SECT. 2, SUB-SECT. 2. 


709 i. General rule.j|--T., to whom 4 
patent of land issued, by deed poll 
made prior thereto, sold the land to L. : 
—Held: im obtaining the patent T. 
was estopped by the deed from setting 
up title in himself under the patent.— 
none: vw. DALEY (1886), 11 O. R. 


PART V. SECT. 2, SUB-SECT. 3. 


sc. By nominee of Crown to convey 
land—Subsequent grant to stranger.}--— 
Where the nominee of the Crown gave 
a bond for a deed of the land te be made 
when the patent should issue, & in 
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Annotation :—Refd. _Fishmongers Mystery 
*’ Commonalty v. Robertson & Staines (184 
. 


Wardens & 
»>18u3I.CY. 


the same bond convoyed & covenanted 
to guarantee the title:~—Held: on 
cjectment by a granteo of the nominee 
under a decd executed after the patent 
jissned, this bond gave to the obligee 
no title by estoppel.—-Dok d. McGILL 


PART V. SECT. 4, SUB-SECT. 3.—C, 


sx. Rtelease of mortgage.}—Deft., a 
mtgor., wishing to pay off the intge. & 
substitute another, arranged with onv 
M. that money in the hands of M.’s 
solr. should be appropriated fur that 
purpose. A mtgo. was executed by 
deft. in favour of M. & a releaso of the 
existing rotge. duly executed by plt{s. 
was received by the solr. & exhibited 
to both deft. & M. It was not regis- 
tered, however, & the sulr, absconded 
without paying over the money to the 
mtigees. or being requested by the 
mtgees. to do so, although over a year 
had elapsed before the solr. left. Pltf., 
who particular charge of the 
transaction, said that he had forgotten 
the matter. Deft. twice paid interest. 
to M. on his mtge., they both thinking 
that it was in effect & that pltfs,’ 
mtge. had been satisfied :—Held : pltfs. 
wore not entitled to cnforce their mtge., 
since they had put in the power of the 
wrongdoer to commit the wrong, & 
because they were estopped by the 
release & by thoir conduct from axssert- 
ing that their mortgage had not beon 

nid.—Trom & LAMONT uv. WALKER, 
43 B. C. ite 142,— CAN, 


828. Add. Annotation :—Distd. Re King’s Settle- 
ment, King v. King, [1981] 2 Ch. 294. 

828a. - »~}—In order to keep the trusts of a 
settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gift in consideration of his love & affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor & other beneficiaries. 
The conveyance & the title deeds were handed 
to the grantees, the deed poll being retained 
by the settlor’s solr. The grantees purport- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without 
notice of the trusts :—Held: as the settlor’s 
conveyance contained a direct misrepre- 
sentation necessarily implying that the 
grantees were absolute owners, the settlor 
& the other beneficiaries claiming under him 
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were estopped from denying this statement 

against the equitable incumbrancers, & their 
rior equity was therefore postponed’ —Re 
ING’s SETTLEMENT, Kitna v. Kina, [1931] 2 

Ch, 294; 100 L. J. Ch. 359; 145 L. T. 517. 


851. Add. Annotation :—Refd. Blay v. Pollard & 
Morris, [19380] 1 K. B. 628. 

916. Add. Citation :-—94 L. J. Ch. 159. 

965. Add. Annotation :—Refd. A.-G. v. Glen Line 


& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


993a. S. P. SEABOURNE v. POWEL (1686), 2 Vern. 
ll; 23 BH. R. 619. 
Aare :—Refd. Smith v. Osborne (1857), 6 H. L. Cae. 


Cases S28—1040. 


998b. —-—.]—OLAYTON v. NEWOASTLE (DUKE) 
(1682), 2 Cas. in Ch. 112; 22 EB. R. 871, L. C. 


Annotation :—Refd. Morse v. Faulkner (1792), 3 Swan. 
ry n. 


Part V!.—Estoppel in Pais. 


1019. Add. Annotations :—As to (1) Refd. Green- 
wood v. Martins Bank, Ltd. (1981), 47 
T. L. R. 607. Ae to (2) Apld. Sullivan «. 
Constable (1932), 48 T. L. R. 267. 


1020. Add. Annotation :—Generally, Refd. De 
Vera v. Salerni Coupling, Ltd., [1932] 
Ll. JOU. 


1021. Add. Annotations :-—As to (1) Refd. Slingsby 
v. District Bank, Ltd. (19381), 48 T. L. R. 114. 
ds to (2) Refd. Jones v. Waring & Gillow, 
[1926] A. C. 670. Generally, Refd. Common- 
Bi Trust v. Akotey (1925), 94 L. J. P. Cc. 

1022. Add. Annotations :—As tw (1) Refd. Re 
Bruce, Brudenell v. Brudenell, [1932] 1 Ch. 
316; Wirral Estates, Ltd. v. Shaw (1932), 
96 J. P. 148. 


1082. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 

1086. Add. Annotations :—Refd. Lioyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609; Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

1036a. .|—If a man misrepresents a fact, to 
that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage.— BEATTIE 
v. HBURY (LORD) (1874), L. R. 7 H. L. 102 ; 
44L.J3.Ch. 20; 30L. T. 581; 38 J. P. 564; 
22 W. BR. 897, H. L.3 affg. (1872), 7 Ch. App. 
777, L. JJ. 

10388. Add. Citation :—132 L. T. 22. 

1040. Add. Annotation :—-Apld. Huddersfield Fine 
Worsteds v. Todd (1925), 134 L. T. 82. 





PART V. SECT. 4, SUB-SECT. 6. 


848 vil. -}~Applt. & resp. 
entered into a contract for the sale & 
purchase of certain leasehold land & 
property of applt. at a price payable 
hy instalments. The agreement con- 
templated a transfer of the lease before 
puyment of the whole purchase, & 
wfter transfer applt. had the right 
either to guise resp. to give a mtge. 
or himself to enter a caveat against 
dealings. Appit. lodged 4 caveat. 
The transfcr contained statements 
acknowledging receipt of the purchase 
prico & that the price was the same as 
that referred to in the agreement :-— 
lfeld: the statements in the transfer 
did not work an estoppel by deed, & 
there was no need to obtain rectifica- 
tion of the  transfer.—GowEn +. 
AG” {1930} S. A. & lt. 120.—- 


853 i. Operation of rule—Money paid 
to solicitor producing executed deed— 
No intention that money should ee ee 
over to party to deed.}-—A solr. obtained 
from pltf., his client, a cheque for 
$1,100, representing that he would 
invest it upon the security of a mntge. 
upon land which had been mo ed 
to his sister, whose mtge. would be 
paid off by the $1,100. In the receipt 
given to pltf. by the solr. it was stated 
that the cheque was 
Intge. 10 R. .’, which was a brief 
description of land upon which defts. 
had made a mtge. to the solr.’s father’s 
exors. The solr. notified defts. that 
the exors. desired payment of this 
intge., & that he had a client who 





would advance the money necessary 
to pay it off. A mtge. by defts. to 
pitf. upon this land was thereupon pre- 
ared by the solr. & executed by defte. 
n Mar. 1923. They made payments 
from time to time upon the mtge. by 
cheque to the solr., who paid off the 
mtge. held by the exors., & conse- 
“Nae did not obtain a discharge of 
it, The $1,100 was See Bee CT 
by the solr., who absconded in 1926. 
It was intended that the mtge. moneys 
should be paid to the exors. & not to 
the intgors., & this pltf. understood. 
This action was brought to enforce 
the mtge., & pltf. in her evidence at tho 
trial stated that the solr. showed her 
the mtge. in Mar. 1923 :—Held: the 
facts that the mtgor. delivered the 
mtge. to the solr. & that he showed 
it to pltf. did not amount to a repre- 
sentation that the moneys advanced 
if ltf. had been paid to the holders 
of the first ees & that it had been 
discharged, & it could not be said that 
the mtgors. were estopped from dis- 
uting the fact that the monoys had 
een advanced to them.—MURRAY v. 
CROSSLAND, (1929) 4 D. L. R. 721; 64 
0. L. Rh. 403.—CAN. 


PART V. SECT. 5. 


sd. Transfer undcr Real Property 
Act—Withnd special Sab Blaise bad - 
able interest subsequently acquired by 
transferor.}—~A transfer of Jand, in the 
form provided in the Real Property 
Act, made by the registered owner & 
without any special covenants or 
recitals, does not operate as un estoppel 
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& does not vest in the transferee an 
equitable interest subsequenty acquired 
by the transferor in the absence of any 
fraud or wmisrepresentation by the 
latter.— BENNETT v. GILMOUR (1906), 
16 Man, L. R. 304.—CAN. 

se. Deed of adoption—Accompanied 
by all necessary cercmonies.}—Where an 
adoption had taken place with great 
publicity & with due performance of 
all the necessary ceremonies, & a 
formal deed of adoption had_ been 
executed & registered & the adopted 
son had been recelved into the family 
of his adoptive futher, & whero, further, 
the adoption was not challenged for 
several years:—Held: an ostoppel 
was created whereby the adoptivo 
mother was pe from afterwards 
disputing the adoption. — DHARaM 
PRAKASH v. KALAWATI DERI (1928), 
I. L. it. 50 All. 885.—IND. 


PART V. SECT. 8, SUB-SECT. 3.—~C. 


PART V. SECT. 9. 
See cases in Part II., Seot. 5, sub- 
sect. 2, ante. 


PART VI. SECT. 3, SUB-SECT. 1.—A° 

10382 i. How estoppel arises.) — 
Estoppel arises where a man is pre- 
cluded from denying the truth of any- 
thing which he bas represented to be 
a fact, though it is not a fact.—Re 
MONTGOMERY v. DraMOoND, DIAMOND 
® MonTraomemny, (1925) 4 D. L. R. 
736.-——CAN. 


Cases 1041—1111. 
1041. Add. Annotation :—As to (1) Refd. 


1043. Add. Annotation :—Refd. 


De 
Tchihatchef v. Salerni Coupling, Ltd., [1932] 


1 Ch. 8380. 
Houghton =v. 
Nothard, Lowe & Wills (1927), 44 T. L. BR. 76, 


1054a, Construction of agreement.}—If a person 


authorises or permits another to make a 
representation intended to be acted upon & 
it is acted upon, that person cannot after- 
wards be heard to say that the representation 
is not true. This applies when the repre- 
sentation is as to the legal effect of a docu- 
ment if there is no qualification in the repre- 
sentation suggesting that the document & 
not its effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that co. & purporting 
to set out its effect. The statements in this 
clause were made with the knowledge & 
acquiescence of the other party to the agree- 
ment, & were also known to & acquiesced in 
by the duly authorised agent of that party :— 
Held: the contracting party & his agent 
were thereby estopped from setting up any 
other construction of the agreement than 
that stated in the clause in the prospectus.— 
DE TCHIHATCHEF v. SALERNI COUPLING, 
Lrp., [1932] 1 Ch. 330; 101 L. J. Ch. 209; 
146 L. T. 505. 


ENGLISH AND Empire Digkst SUPPLEMENT. 


1065. In the twelfth line on p. 297, after the word 
‘*‘ agreement,”’ insert ‘‘ defts. pleaded that 
the agreement.”’ 


1066. Add. Annotations :—Consd. Kreditbank Cas- 
sel G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 187 L. TT. 448. Consd. British 
Thomson-Houston Co. v. Federated Muropean 
Bank, Ltd., [1932] 2 K. B. 176. Refd. 
Houghton v. Nothard, Lowe & Wills, [1927] 
1 K. B. 246. 


1068. Add. Annotutions :—Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 


1108. Add. Annotations :—Apld. Silver v. Ocean 
8.S. Co. (1929), 46 T. L. RK. 78. Refd. Evans 
v. Webster (1928), 45 T. L. R. 136. 


1111. Add. Annotations :—Distd. Reckitt v. Bar- 
nett, Pembroke & Slater (1927), 44 T. L. R. 
G3. Refd. Jones v. Waring & Gillow, [1926] 
A. C. 670; British & North Wuropean Bank 
”. Zalzstein, [1927] 2 K. B. 92; Home & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 45 T. Ju. R. 134; Mar- 
coni’s Wireless Tclegraph Co. v. Newman, 
11930]2 kK. B. 292; Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557. 


1040 i. Where all partics know the 
truth—No representaliun.}—A tenant 
after the anny of his original Icase 
received from his landlord notice to 
quit at the end of the following month. 
In reply, he wrote a letter which con- 
tained (inter alia) an admission that he 
was a monthly tenant. At the heariug 
of a suit in ejectment the tenant 
contended that his original lease bein 
for roanufucturing purposes he ha 
a tenancy from year to year, & was 
entitled to six months’ notice :—Jleld: 
he was not estopped from so con- 
tending as the facts affecting tho 
tenancy were within the kuowledge 
of both parties. —Jacks & Co. ». 
JOOSAB MAHOMED (1923), I. L. R. 
48 Bom. 38.—IND. 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 


1041 xiv. -J/—In 1894 = applt. 
grauted a lease of land ‘‘ from year to 
year *’? to resps. In 1903 resps. wished 
to build a house on the land & applt. 
wrote that the lease was a permanent 
one, though the rent was Liable to 
enhancement. Lesps. bull a house 
S& appn received a bonus in respect of 
it n 1916 applt. sought to eject 
resps. :—Held: whether the lease was 
& permanent one under the agrec- 
rocut, applt.’s statement in the lcotter 
that it was s0 was a representation of 
fact & not an expression of opinion, 
& he wus estopped from ie a nee 
FORBES v. RALLi (1925), L. R. 52 
Ind. App. 178.—IND. 


1041 xv, .}---The principal ques- 
tion in this case being whether the pur- 
chasers of some of the plots abutting 
on the land in question, which was 
described in their conveyance as “ land 
kept for the proposed 100 feet drainage 
road of the Calcutta Improvement 
Trust,” or as “‘ the proposed drainage 
road of the Trust,”’ had a right of way 
over the land by reason of any rule of 
estoppel :—Held: in order that a 
representation may operate as an 
estoppcl, it inust be a representation 
of an existing fact & not of a mere in- 
tention or future promises. It was a 
statement of what tho Improvement 
Trust was going to do with regard to 
the land, which was described tu be on 








the boundary of the plots sold, & did 
not confer any title on the purchascrs 
of the plots sold, either by express 
grant or by implication. Hence no 
right of casement was  created.— 
HINDUSTHAN CO-OPERATIVE INSUR- 
ANCE SocirTy, Ltp. v. SECRETARY OF 
STATE FOR INDIA IN COUNCIL (1929), 
I. L. R. 56 Cale. 989.—IND. 

1044 i. ——-.}—In order to 
found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, & a promise which 
is w mere statement of an intention 
to do something in the future is not 
sufficient.— RAZANSOFEF v. BROUNSTEIN, 
[1924] 2D. L. R. 1170; 2 W. W. R. 
500.—CAN. 

1044 ii. S. P. ONTARIO EQUITABLE 
LAW & ACCIDENT INSURANCE Co. 1, 
BAKER, [1026] 2 D. L. R. 2893; [1926] 
8. C. Rt. 297.—CAN, 


PART VI. sacl 3, SUB-SECT. 1.-- 





8g. Construction of contract.) — A 
Pee y who represents to another tha 
© places a particular construction 
upon a clause in a written contract 
thereby inducing the other to center 
into the contract is not entitled in an 
attempt to enforce the contract to set 
up a different construction though tho 
latter construction may be correct in 
law.—SAMPSON vw. UNION & KHODESIA 
S. AF. 
PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096 xviii. -J—If & person sets 
up estoppel he must show that he has 
altered his position to his poe 
owing to the conduct of the other 
party whom he claims is ostopped.— 
St. JOHN Country HOSPITAL v. PECK, 
(1924) 2 D. L. R. 163; 51 N. B. HR. 
324,—CAN 





1096 xix. ———.]—A tenant in reply 
to a mouth’s notice to quit wrote a 
lctter containing (inter alia) an admis- 
sion that he was a monthly tenant. At 
the hearing of a suit in ejectment, he 
contended that he was entitled to six 
months’ notice :—Held: he was not 
estopped from su contending, as the 
landlord having already given notico 
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to quit had not shown that he had 
altered his position by reason of the 
admission.— Jacks & Co. v. JOOBAB 
MAHOMED (1923), I. L. R. 48 Bons. 
38.—IND., 

1096 xx. ~—-—.}]—In order to 
create an estoppel ir pais it must be 
shown that be who desires to take 
advantage of it has acted upon the 
untrne representation, as true not 
knowing it to be untrue, thereby 
altering Lis position to his prejudice.— 
HUFFMAN v, Koss (1925), 57 O. L. BR. 
329.—-CAN. 

1096 xxi. .}--Where a person, In 
reliance on the statement of a third 
person, pays over money which he has 
a legal rigbt to get back, it is not true, 
as a general proposition, that in order 
to establish prejudice sufficient to 
support an estoppel against such third 
person he must show that the payee is 
insolyent.— BOYES v7. BoRLEY, [1928] 
4 oan lt, 302; (1928) 3 W.W. Kh. 69. 


~— 


PART VI. SECT. 3, SUB-SECT. 2.—A. 
1144 xi. ——-.]--V1tf. was induced 
to buy certain lots of land at RR. by 
the representations of the vendor's 
agent that a near-by block of Jand was 
a public park to the free user of which, 
as a bathing beach & recreation ground, 
pitt. & his family would be entitled. 
The vendor, who owned said block 
afterwards fenced it olf & demande 
@ fee from pltf. & others for admission 
to it:—ZHeld: on the ground of 
estoppel, ptf. was entitled to a declara- 
tion that he & all persons claimin 
through or undor hin) were entitle 
to free passage to & free use of sald 
block at all times as though it were a 
ublic park, & to an injunction restrain- 
fig vendor from doing anything to 
prvect such pre & use.— HuGaG v. 
ow, [1928) 4 D. L. R. 315; [1928] 2 
W. W. R. 7103; on appeal, (1929) 3 
DL. R. 725; 2 W. W. RR. 5535 23 
S. L. R. 592.—CAN. 
1144 xii. .j—~Pitf. municipality 
having become the tax-salo purchaser 
of a quarter section of land leased it, 
before obtaining title thereto, to tho 
deft. on the crop-payment plan. After 
doft. had put in crop the registored 
owner interfered with deft.’s possession 
& he invoked the assistance of pltf.’s 








1148a. 


1147. Add. Annotation :—Refd. Laurie & More- 


wood v. Dudin, [1926] 1 EK. B. 228. 
.J—Defts., warehousemen & whar- 
fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taken place :—Held : (1) 
pitfs. had no claim to the maize ; (2) defts. & 
A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (SANKEY, J.).— 
LAURIE & MoREWwOoOoD v. DUDIN (JOHN) & 
Sons, [1925] 2 K. B. 383; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280; affd., [1926] 1 K. B. 
223; 95 L. J. K. B. 191; 134 L. T. 309; 42 
T. L. R. 149; 31 Com. Cas. 96, C. A. 





Annotation :—As to (1) Apld. Re Wait, [1927] 1 Ch. 606. 
1213. Add. Annotation :—As to (2) Refd. Anderson 


v. Equitable Assce. Soc. of the United States 
(1926), 134 L. T. 557. 


emma 


1224a. 
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1219. Add. Citation :-—1 B. BR. A. 210. 


Add. Annotation :—As to (1) Expld. & Distd. 
Gateshead Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. C. 809. 


1228. Add. Annotations :—Consd. Bell v. Lever 


Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Blay v. Pollard & Morris, [1930] 1 K. B. 628 ; 
Sullivan v. Constable (1932), 48 T. L. R. 369. 
.}+—If, whatever a man’s real intention 
may be, he so conducts himself in making a 
contract that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, & if that other party 
upon that belief enters into the contract 
with him, the man so conducting himself is 
equally bound as if he had intended to agree 
to the other ie by terms.—SULLIVAN v. 
CONSTABLE (19382), 48 T. L. R. 369, OC. A. 





1227. Add. Annotation :—Consd. Houghton v- 


Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1228a. As to performance of statutory duty or 


exercise of statutory discretion.] —- Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case.—SUNDERLAND CORPN. v. 
PRIESTMAN, [1927] 2 Ch. 107; 06 L. J. Ch. 
441; 137 L. T. 688; 26 L. G. KR. 64. 


1238. Add. Annotations :—Consd. Hyman v. Hy- 


man, [1929] A. C. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 


TY ET ne Rh eR vA ae 


officials to protect the crop from the 
registered owner. ‘They decided that 
pltf. would seize the crop for arrears 
of tuxes duc by the registered owner. 
Pitf.’s sceretary tmaade out tho seizure 
papers & handed a notice of seizure to 
deft., & deft. accepted it & treated 
it as a scizure of a quarter of the crop 
for the arrears of taxes. Later deft. 
removed & disposed of all the crop, & 
pitf. sued for the value thereof :-— 
Held: even if the arrangement did not 
amount to a valid seizure deft. could 
not, under the circumstances, be heard 
to say that it did not.—Hrart’s HILL, 
RURAL MUNICIPALITY tv. HELMER, 
11930) 2 W. W. R. 4535; 3 D. L. 
1001; 2458. L. R. 5)3.—CAN, 


sd. As to fault for accident.}—The 
fact that pitf., the driver of a vehicle 
which came into collision with a motor 
car, stated immediately after the 
accident that he misjudged the dis- 
tance of the motor car :—IHeld: not to 
raise any estoppel.—-HUNT v. MORGAN 
(Alta.), 11926] 3 W. W. R. 8043 (1927) 
1D. lL. &. 207.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (a). 


eae! a 


1. 
Hela : tho sellers were not estopped 
from proving their ownership of the 
8afe.—-WALKER wv. HYMAN (1877), 1 
A. KR, 345.—CAN. 


q@ ii. 
Tleld: there was evidence of an 
aot ee ae v. O'LEARY (1894), 
32 ° B. R. 286.—CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— 


» (0). 

1173 iv. Allegation of 
previous judgment-—-Made by attorney 
ad litem.|—Acquiescence in a judgment 
cannot be presumed & must be un- 
cquivocal; it must be made by the 
party himself or by his attorney 
specially authorised & it is not binding 
upon the principal if made by an 
attorney ad litem acting under his 
feneral mandate.---DuRUC v. CORPN. 








Berean oem 

















De Marston, [1928] 1 D. L. R. 225; 


[1927] 8. C. R. 526.—CAN. 


PART VI. Bee aes 20— 
e 6 e 
st. Document evidencing loan.)— 
Where deft. executed a document 
evidencing a loan received by him from 
applt. & constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of acquiring & conducting resp.’s 
business :—f#ieid : the document con- 
stituted an estoppel which precluded 
resp. from giving evidence to contradict 
or vary the terms thereof, & the money 
advancod, not having been paid by the 
co. to applt., resp. was personally 
liable on the contract.—HEMPENSTALL 
Bros.,, Lrp. v. Potrtson (1928), 22 
Q. A ie P. R. 156.—-AUS, 


PART VI. SECT. 8, SUB-SECT. 3.—A. 


1221 i. General rule.J—DEMINGS t. 
Breve, [1925] 3 D. L. R. 1063.—CAN. 


1221 ii. -———.]— PATTERSON v. SMITH 
(1877), 42 U. Cc. R. 1.—CAN. 

1221 iil. -)—Where pitf. induced 
the ct. to grant him a judgment 
recognising deft.’s right to timber :— 
Held: he was estopped from after- 
wards contending that deft. had no 
right to dispose of timber.—MANLEY 
vw. O'BRIEN. Re MACKINTOSH (1901), 
220. L. T. 74; 8 B.C. R. 280.— CAN. 


1221 iv. -.+—-BakER v. BAKER 
(1904), 40 N.S. IR. 470.—OAN. 

1225 1. ds to position of party 
est ead.jJ—A party is not disabled b 
law from explaining a matter of evi- 
dence, only because his explanation 
consists of circumstances which include 
wrongdoing on his lr or v. 
MatTueErs, [1927] V. L. R. 326; 48 





sk. Transfer of business.]—Vitf. sued 


deft. for the price of goods sold & 
delivered. For several years pitf. had 
sold to deft. tailoring materials. Deft. 
carried on a tailoring business, trading 
aa T, S. & Son. Deft. by deed in 1925 
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assigned the premises in which he was 
carrying on his business to KH. S. & 
G.S., who continued to trade as tailors 
under the name of T. S. & Son. No 
assignment in writing was made of tho 
business or of the debts duo to deft... & 
no notice of the assignment of the 
premises or of any chango in the 
ownership of the business was given 
to pitf. Deft. came to the place of 
business after the transfer & appeared 
to act in relation to the business in the 
same way as before the transfer :— 
Held: deft. was estopped from denying 
that at the time the goods whose price 
was sued for were sold & delivered, he 
was the owner of the business, & pltf. 
was cntitled to judgment.—DUNN 1, 
SMANKS, [1932] I. RK. 66.—IR. 


PART VI. SECT. 8, SUB-SECT. 3.—B. 


1233 ii. ——~.J—The fact that a 
person, who has recovered a Judgment 
takes part in a reference directed 
thereby, doos not bring him within 
the rule that a person, who after 
recovering a judgment puts it into 
effect & accepts bencfits under it, is 
estopped from appealing thercfrom.— 
MAINFROID |v. TAINFROID (Alta.), 
(1926) 4 D. L. R. 1060; [1926] 3 
WwW. Ww. R. 617.—CAN, 

1241 i. —— Property afterwards 
claimed under another tille.] CONNORS 
C. ete (1915), 49 N. Ss. R. 139.— 

1243 i. ——— Title subsequently acquired 
by possession. )J—SMITH v. SMiru (1884), 

O. R. 690.—CAN. 

q i. Sale of reversionary interest. ] 
(2FLEMING v. WEST (1881), 14 N. 8. R, 
-—R. & G.) 294; 1C. L. T. 709.—CAN, 

ai. Accenlance of credit from un- 
authorised agent.|—-A co., knowing a 
vendor of goods was givi it credit 
n & case where the person buying on 
its behalf has no proper authority so 
to do, is estopped afterwards from 
disputing Hability on the ground of 
want of authority.—GREAT WRrEsT 
SADDLERY Co. » CANADIAN INGOT 
Be Co., [1924] 4 Dd. la i. 881.—- 





Cases 1247—1380. 

1247. Add. Citations :—04 L. J. P. ©. 98; 182 
L. T. 611. 

1257. Add. Annotation :—Consd. Huddersfield 


Fine Worsteds v. Todd (1925), 42 T. L. R. 62. 
1259. Add. Ciiation :—-132 L. T. 99. 

Add. Annotation :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
1265. Add. Annotation :—Refd. A.-G. v. Denby, 

{[1925] Ch. 596. 


1285a. Aequiescence by trustees—In proceedings 
for administration of trust.|}—Dovyp v. DOYLE 
(1850), 12 Beav. 471; 19 L. J. Ch. 246; 15 
L. T. 0. 8S. 498; 50 EB. R. 1141. 

1294. Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.|——A con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game :—Held: the solr. 
who prepared & attested the deed, knowin 
the purpose for which it was to be use 
& himself actively furthering the object of 
the parties, could _not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it.—LorpD v. WARDLE 
(1837), 3 Bing. N. C. 680; 4 Scott, 402; 
1 Jur. 882; 132 E. R. 572. 

1811. Add. Annotation :—Refd. Sagar v. IRide- 
halgh & Son, Ltd., {1931] 1 Ch. 310. 

1318a. Payment of rent not due.]— The 
predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.’ predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
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theland. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. :—Held: (t) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—BATTEN POOLL v. 
KENNEDY, [1907] 1 Ch. 2560 ; 76 L. J. Ch. 162. 
1319a. Objections to account stated not pressed. |— 
Burrouas’s ADDING MAcHINE, Lrp. »v. 
ASPINALL (1925), 41 T. L. R. 276, C. A. 
1826. Add. Annotations :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 899. Refd. Anchor Trust 
Co. v. Bell, [1926] Ch. 805. 

1328. Add. Annotation :—Refd. Bell v. 
Bros., TAtd. (1931), 146 L. T. 258. 
1830. Add. Annotation :—Refd. Greenwood v. 

Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
1331. Add. Annotation :—Refd. Greenwood  v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 871. 
1345. Add. Annotation :—Apld. Coplovitch  v. 

Williams (1929), 73 Sol. Jo, 484. 
1380. Add. Annotation :—Relfd. Bennett v. White- 
head, [1926] 2 K. B. 380. 


Lever 


PART V1. wane 7 geal 3.— 
» (a). 

1260 iv. ——.]—- Estopnel by ac- 
quiescence connotes that the person 
estopped has represented to the person 
who is infringing hie right that he is 
nut entitled to complain, & that the 
other party relying upon this repre- 
sentation has altered his position to his 
dotriment.— GoBINDA RaMAaNUs Das 
MONANTA v. RAM CHARAN DAs (1925), 
I. Ju. R. 52 Cale. 748.— IND, 


1260 v. .}—In order that the 
protection of the equitable doctrine of 
er ea cue may be = successfully 
claimed, the following circumstances 
must subsist. The party claiming the 
benefit of the doctrine must have made 
a mistake as to his legal rights & must 
have expended some money or done 
some act on the faith of his mistaken 
belief; & the possessor of the legal 
right must have known of the existence 
of his own right which is inconsistent 
with the right claimed by the other 
party, be must have known of the 
other party’s mistaken belief in his 
own rights, & he must have encouraged 
the other party in his expenditure of 
moncy, or in the other acts which he 
has done, cither directly or by abstain- 
ing from asserting his legal right.— 
TAT NARAIN tv. JAFPAR Broa (1926), 
I. L. R. 48 Al. 353.—IND. 





1260 vi. ——.}—CrocKker v. HOT- 
CHINSON (1861), 10 N. B. R. (5 AN.) 
139.—-CAN. 


1260 vii. -}-NAUGLER v, 
JENKINS (1899), 32 N. S. R. 333.—CAN, 
1262 i. Who bound—Crown—Entry 
on Crown lands.}—R. v. OANADIAN 
PaciFic RAiLway (Can. Ex.), 1929} 


et reer 


re IR. 641; 35 Can. Ry. Cas. 248.— 
1268 ii, —— Or ultra virea.J—Ac- 
quiescence cannot rehabilitate ot 


render valid a transaction which is 
ultra vires or illegal.—GoBINDA 
RaMANUS Dass Monanta’ v. Rass 
CHARAN Das (1925), 1. L. R. 53 Calc. 
748.— IND. 


PART VI. sae 8, SUB-SECT. 3.— 
° 1, 


1270 vi. ——-.}—Where under a con- 
tract between pitfs., U.S. citizens, & 
defts., a Canadian co., payments had 
been made in different currencics at 
different times :—Heli: as under the 
contract payments should be in Cana: 
dian currency, Fr fierce made in 
U.S. currency could not operate os an 
estoppel, as they were made under 
iwisapprehension of rights.—MYrERS 
® UNION NatruRAL Gas Co. (1922), 
53 Q. Lb. R, §8.—CAN. 


PART VI. age ¥ eueeee 38.— 


sg. dasent to sale of goods— Ac- 
quiescence in condition of goodsa.}— 
In an action to recover for work & 
labour in pressing a quantity of 
straw, evidence showed that deft. was 
of opinion that the straw was not in 
a fit condition to be pressed, & that 
he only consented to have the work 
done on pitf. offering to buy the straw, 
& that pltf. pase queney made @& sale 
of the straw which was delivered at 
his request :—Held: pltf. was pre- 
cluded from setting up the unmerchant- 
able condition of the straw in answer 
to deft.’s counterclaim for the price 
agrecd to be paid.— Prrranrp v. Woon, 
PEPPARD tv. CAMERON (1924), 57 
N. 8. RH. 222.—CAN. 


sh. In registration of motor car in 
name of another.)~Oalnns v. WORTHY 
(P. E. 1), (1929) 8 D. Il. R. 123.—CAN, 
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PART VI. SECT. 3, SUB-SECT. 3.— 
E. (a). 


m i. ad LLER v. R., [1927] 
Exch. C. R. 523 affd., 11928) 5. C. R. 
318 —OAN. 

sn. d4pplication of doctrine—Gua- 
rantee induced by fraud—Deay in 
repudiation.}—A. was induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repudiate the 
guarantec :—J/eld: it was afterwards 
too late to set a defence based on the 
fraud.— MANTLE LAMP Co. OF AMERICA 


PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 


so. Delay in taking security— 
Creditor estopped from relying on agree- 
ment by debtor to give security.)—Re 
MCINTYRE, TRUATEE v. CANADA METAL 
nal brs 2D.L. R. 889; CBR. R. 


al Delay by vendor in yviving notice 
that poods not paid for by agent—<Agent’a 
drafts on principal 

action by pltf. co. 

for the price of goo 
latter had accepted 
ogency’s drafts for the goods in the 
belief that the amounts due in respect 
thereof had been paid to pltf. oo & 
pitf. co. had by its conduct induced 
deft. co. to believe that such was the 
case, & was not entitled to recover.— 
SOPWITH AVIATION & ENGINEERING 
Co., LTp. v. Magnus Morors, LTv., 
{1928} N. Zz. L. R. 433.—N.Z, 


PART VI. alae 8, SUB-SECT. 3.— 
° @). 

s i. ——— Adoption of one of two 
alternative remedies.}-—-HUTCHIBSON ¥. 
Paxton, [1928} 4 D. L. R. 704; 63 
O. lL. R. 74.~-CAN. 


-—Held: the 
the London 


13905. Add. Annotation :—As to (2) Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

1402. Add. Annotations :-—Distd. Reckitt v. 
Barnett, Pembroke & Slater [1929] A.C. 176. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 609. ‘ 

1418. Add. Annotation :—Refd. Re King’s Scttle- 
ment, King v. King, [1931] 2 Ch. 204. 
ment, King v. King, [1981] 2 Ch. 204. 

1435a. -}—Laurip & Morgwoop v. DuUDIN 
(JoHn) & Sons, No. 1148a, ante. 

1439. Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 





1449. Add. Annotations :—Distd. Canadian Pacific 
Ry. Co. v. R., [1931] A. O. 414. Refd. Ariff 
v, Rai Jadunath Majumdar Bahadur (1931), 
47 TT. I. R. 238. 

1450. Add. Annotation :—Apld. Canadian Pacific 
Ry. Co. v. R., [1981] A. C. 414. 

1472. Add. Annotation :—Refd. Greenwood v. 
Martin's Bank, Ltd., [1932] 1 K. B. 371. 


1472a. o-—In 1925, a certain piece of land, 
known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926 pltf. purchased the 
timber trees, etc., & proceeded to cut & 
remove them. <A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. & 
M. stated that pltf. had lost his title thereto 
& forfeited his right to remove it, & they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, & a certain sum 
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by way of damages for conversion against 
J. & M. was at the instance of the judge 
agreed between all parties to the proceedings 
& awarded pltf. In the meanwhile J.& M. 
purported to sell the cut timber to the 
present defts. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. & 
M., gave notice on June 10, 1930, to defts. 
that the sale by J. & M. to them was in- 
effective, as J. & M. had no title to the timber, 
& requesting the return of the timber to him. 
Defts. having refused & repudiated liability, 
pltf. commenced an action, & by his state- 
ment of claim asked for a sum by way of 
damages for conversion; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 :—Held: no special 
circumstances existed sufficient to constitute 
any confirmation by pltf. of any title to the 
timber in J. & M., nor did pltf. by accepting 
judgment in the form he did against J. & M. 
confer any title on them or deft. co. by 
estoppel.—-EL Lis »v. STENNING (JOHN) & Son, 
[1932] 2 Ch. 81; 101 L.J.Ch. 401; 1471.7. 
449; 76 Sol. Jo. 232. 


1477a. Money paid on forged cheque—Failure to 


inform bank of forgery.|—Pit{f. had an 
account with deft. bank, & his wife forged 
his signature on cheques & thereby drew out all 
the money left in the account, & she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pitf. then-went to the bank & told the 
manager about the forged cheques. In an 
action by pltf., claiming to be credited by 
deft. bank with the amount of the forged 


PART VI. SECT. 3, SUB-SECT. 3.— 
F. (b). 


sq. Special contract denied—Not avail” 
able to defeat cluims.]-—StTock v. GREAT 
A fay Ry. Co. (1858), 7 C. P. 526,.— 


PART VI. aaa 7 sean 3.— 
o © e 


h i, —---.]—Re KXARNEY’S ESTATE, 
WHITEBURST, APPELLANT (1927), 27 
S. IN, S. W. 386; 44. N.S, W. W.N. 
117.—AUS. 

h ii. ——~-.J—Where a vendor, on 
default of payment of an instalment of 
the pirchase price of land, takes out 
an order nisi for foreclosure, ho 
cannot afterwards proceed by way of 
execution against the purchaser.— 
STANDARD Trust Co, v. Lirrhe (1915), 
3] W. L. R, 769,.—CAN. 


PART VI. SEC. i"  taetcarcal 3.— 

st. Nationality of marty.}—Where 
pitf. was ignorant when he made a 
contract that deft. was a person of 
enoiny origin & that under War 
Legislation & Statute Law Amend- 
Ment Act, 1918, s. 6, the contract was 
illegal -—Held:' in’ an action for 
breach of contract, deft. would be 
pevopbed fron alleging that the con- 
tract was void on account of his 
cnemy origin since the deft. well 
knew that fact.—BRANIGAN v. SABA, 
{1924} N. Z. L. R. 481.—N.Z. 


PART VI. veo ee ‘alice 3.-—— 
« (je 
h i. ——.]—WELLBAND v. WALKER 


(Man.) (1911), 16 W. L. R. 408.— 
CAN. 


PART VI. san 3, SUB-SECT. 3.— 
e a. 


1438 i. A form of acquiescence. }—- 
GOBINDA RAMANUJ DAS MOHANTA 2%. 
JAM CHARAN Daas (1925), I. L. RR. 52 
Cale. 748.—IND. 


t i. ~. }-——HUTCHINSON 
Brotugers & Co., Lrp. v. PERKINS 
(B. C.) (1908), 8 Ww. L. Ri 16,—CAN. 


st. Claim to distinctive colour design— 
Objection not raised in previous pro- 
ceedings. }—PIitf. co., which had adopted 
a certain design of contrasting black 
& white colours for the painting of its 
cabs, dissimilar to any previously in 
use in the city in which it conducted 
its operations, sought by injunction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue & 
white, on the ground that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
were so got up as to be calculated, at 
night, to deceive poople into believing 
them pltfs.’ cabs. No instance of 
actual deception on defts.’ part was 
proreds any fraudulent 
tention of their part to mislead the 
i earn ih gi -~—Held: pitt. ed 
ng, in previous proceedings, concurre 
in the painting of defts.’ cabs in a 
particular design & colour now had 
no ground for complaint.—Btriack & 
WHITE Cazss, LTD. v. NICHOLSON, 
NICHOLSON v. Brack & WHITE Cass, 
LTp., {1928} N. Ze L. R. 273.—-N.Z. 
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PART VI. SECT. 8, SUB-SECT. 3.— 
H. (b). 


b i. ———~.]}—-The equitable principle 
prohibiting a party from lying by & 
reaping the benefit of the expenditure 
of another’s money on his property, 
aed Can PT ae PROPERTY TRUSTEES 
v. GILLIS (1881), 14 N.S. R. (2 R. & G.) 
262.—CAN. 

1465 i. Works executed by local 
authority. }—SANDRINGHAM CITY CORPN. 
9, RAYMENT (1928), 40 C. L. R. 510; 
1928) V. L. R. 312; (1928}] Argus L. R. 
173.—AUS. 


1465 ii. -/-A municipal council 
prepared plans, specifications 
estimates for the construction of a 
street formed or set out on private 
property. Before the notice pro- 

erty owners provided for by the 

ocal Govt. Act, 1915, had been sent 
out, a contract for the work had been 
entered into by the council & the work 
commenced, In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion of the cost of making the said 
street alleged to be due by him :— 
Held: pitf. had not by conduct waived 
compliance with the statutory pro- 
visions nor was he by conduct estopped 
from asserting his righta.—DUNN v. 
oe or iar ene as er EL V.L. R. 





[1928] Agus L. 288.—AUS. 
PART VI. SECr. 8, SUB-SECT. 3.— 
» (OG). 


sk. Registration of car in name of 
another.}—BaAZAR ¥. Grant & GRANT 
(Man.), {1929} 4 D. L. R. 1075: 1 
ry W. R. 281.—CAN. 
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cheques, the bank pleaded (a) adoption & 

ratification, & (b) that pltf. was estopped by 

his silence from alleging that the signatures 

The tribunal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that pltf. had ever 
adopted the forged cheques as his own :— 
Held: ratification ‘—had no applicability to a 
forged signature, but pltf. was estopped 
from alleging the forgeries because his 
silence until after his wife’s death had caused 
the bank to lose their right of action against 
the forger, & therefore the action failed.— 
GREENWOOD v. MARTINS BANK, Lip. (1932), 
147 J. T. 441; 48 T. L. R. 601; 76 Sol. Jo. 
544; 38 Com. Cas. 54, H. L. 

Annotation Ap. te Emevons Benefit Assurance Co. 


were forgerics. 


(1932), 48 T. 


1537. Add. Annotation :—Refd. R. v. Essex JJ., 
Hz p. Perkins, [1927] 2 K. B. 475. 

Annotation :—Refd. 

Williams (1928), 189 L. T. 22. 


1550. Add. Annotation :—Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52. 
1556. Add. Annotation :—Refd. Sowerby v. Lind- 

say (1928), 44 1. L. R. 501. 

1557. Add. Annotation :—Refd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 

1561. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

1584, Add. Annotation :—Refd. Re Nicholson & 
Sons, Ltd., Application, Rte Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1602. Add. Annotation :—Refd. Guildford Trust 
v. Goss (1927), 186 lL. T. 725. 

1603. Add. Annotation :—Reid. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 

1604. Add. Annotations :—Refd. Australian Bank 
of Commerce ct. Perel, [19206] A. C. 737; 


ee ee 


1549. Add. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. (e). 


@ i. --—-- Failure of surcty to inform 
creditor of maticr leading to discharge of 
guurantee.jJ-—A surety is under no legal 
duty to the guaranteed party to warn 
him that something he is doing or some 
misapprehension he is under may have 
the legal effect of discharging tho 
suretyship. In an action by an 
employer on an employee's fidclity 
bond the fact that deft. co. which had 
received a letter from pltf.’s solr, 
allowed him to rest under a misappre- 
hension, disclosed by his letter, as to 
when the thoft was discovered was 
held not to estop the co. from relying 
on a term in the contract that an 
action thereunder must bo brougbt 
within a specified period after tho 
discovery of the theft.—Lircu LAER, 
MuNIcIPAL DIsTrRicr v. LONDON 
GUARANTEE & ACCIDENT Co., Lrp., 
f1931) 1D. L. R. 600; 1930) 3 
WwW, W. N. 634.—-CAN., 

sw. Acquiescence of agent—Holding 
goods as agent for sale—Goods seized in 
execution. ]—Deft., having obtained an 
order in a ct. of petty sessions against 
pltf.’s son, informed the police in charge 
of a distress warrant that tho judgment 
debtor bad a motor lorry at L.’s 
premises; that he did not know its 
registercd number, but that L. would 
point out the lorry to the constable 
executing the warrant. The lorry was 
seized on L.’s premises. It was the 
property of piti., & was in the pos- 
scssion of L. as his agent for sale. L. 
did not inform the police of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pitf. until 
after the lorry had been gold. In 
an action by pltf. for conversion of the 
lorry :—7Icld; pltf. was not estopped 


670; 


1610a. 
wheat 





Bernard  v. 


become 


Jones v. Waring & Gillow, [1926] A. C. 

Fenton 
(1929), 45 T. L. R. 264; Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271: Savory & Co. v. 
Tioyds Bank, Ltd. (1932), 48 T. L. R. 344; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

1605. Add. Annotations :—Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1928] 97 L. J. 
K. B. 609; Bottomley v. Bannister (1931), 
101i L. J. K. B. 46. 

.]—Defts. received a consignment of 

issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 

plifs. Shortly afterwards defts. issued a 

second delivery order in respect of the same 

consignment of wheat. 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. 
insolvent :—Held : 
been guilty of culpable negligence, & such 
negligence having been the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B.— 
JOVENTRY  v. 


Textile Assocn. v. Thomas 


The two delivery 


Upon this second 


B. having afterwards 
defts. having 


GREAT FSASTERN Ry. Co. 


(1883), 11 Q. B. D. 776; 52 T. J. Q. B. 694 ; 








by his agent’s silence or conduct from 
asserting that he was the owner of the 
lorry.—-MORT v. BankneEs, [1928] 
V. L. R. 56.—AUS. 


PART VI. SECT. 3, SUB-SECT. 3.— 
I. (b) ii. 


m (p. 387) Citation :-—For “ AanRI- 
CULTURAL INSURANCE Co. OF WATER- 
TOWN v. ANSLEY *’ read ‘*‘ ANSLEY vw. 
WATERTOWN INSURANCE Co.” 


PART VI. SECT. 8, SUB-SECT. 3.— 
I. (b) ili. 


1i. —-— To nature of goods delivered. } 
—Held : the purchasers were estopped 
from alleging that the goods were not 
as contracted for.—J. I. Cask TORKESH- 
ING MACHINE Co. v. MrirreNn (Sask.), 
[1919] 3 W. W. RR. 601; 49 D. L. R. 
30.—CAN. 


PART VI. SECT. 3, SUB-SECT, 3.—J. 


sl. Negotiations with committee of 
municipal council— Party not estopped 
from setting up lack of jurisdiction, ]-— 
SIMON v. GASTONGUAY, [1931] 2 
D. 1. RN. 75 Ps 2 M. y. k. 470.~--CAN, 


PART VI. SECT. 3, SUB-SECT. 4.—A. 


1596 x. -J—Deft. wished to 
purchase a picce of land & approached 
S. for a loan of the amount which he 
required to mako up the price. 8S. 
without the knowledge of doft., obtained 
from pltf. the money which deft. 
needed, & presented a mee in pltf.’s 
favour to deft. to sign. eft. nevor 
read the intge., but understood from 
the representations of 8. that the 
writing which ho signed was merely 
an acknowledgment of the receipt of 
the money from 8S, who, he thought, 


26 





49 L. T. 641, C. A. 
Annotation :—Apld. Seton v. Lafone (1887), 19 Q. B. D. 68. 


was advancing it:—7eld: tho mitre. 
was not the deed of deft. & he was not 
estopped from alleging that it was not. 
—COOIL v. CLARKSON, [1925) 2 D. L. RR. 
493: [1925] 1 W. W. l. 1094; 35 
B. C. Rn. 308.—CAN, 


1596 xi, —--~-.]—As a general rule 
tho owner of property ts not cstopped 
from asserting bis title thereto merely 
because his carelessness in the custody 
of il, or of his documents of titlo, has 
enabled sonic one to fraudulently sell 
the property to another.—ANACONDA 
OI. Co., LTD. v. ALADDIN O118, LTn., 


[1930] 1 W. W. R. 943; 3 DL. R 
776.—CAN. 
1605 vi. —-——.}]—Where taxes were 


paid to a municipal employee who 
iad no authority to reccive them :— 
Held: the fact that the municipality 
kept Sts taxs-receipt books, caahier’s 
stamp & tax roll in such a manner that 
the employee wus enabled to. get 
possession of the books, etc., & give 
a receipt for the taxce, dJd not erstop 
the municipality from showing his 
lack of authority, oven if it amounted 
to negligence, since such negligence 
did not occur in tho transaction itsaclf 
& was not the proximate cause of the 
taxpayer’s poyment of his taxes to 
the employee.—lucnrs v. Ciry or 
Mooss Jaw, 1925) 3 D LL. RR. 1176: 


PART VI. SECT. 5. 


1619 xii. ———.}+—The facts relicd 
upon to ostablish an cstoppel of any 
kind should be pleaded in any case 
in which it is intended to rely upon jt.—- 
Hucurse v. J. BH. Watsina & Co,, 
{1927} 3 D. L. RN. 302; 60 OWL. R. 
448; affd., [1928] 2 D. L. lt. 176; 
61 0. lu. Rn. 5687-—-CAN. 


Vol. XXI. Cases 22-3813. 


EXECUTION. 


Part Il._—Matters Common to all Modes of Execution. 


22. Add. Annotation :—Refd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 
SuB-sEcT. 11.—FortrIGN SOVEREIGNS AND 
AMBASSADORS. 

Ambassadors & other diplomatic persons.] 
—See CONSTITUTIONAL LAw, Vol. XI., pp. 
536-542, Nos. 390-467. 

60. Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 248 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotation :—Refd. Kayley v. Hother- 
sall, [1925] 1 K. B. 607. 

63. Add. Citation :-—[1925] 1 K. B. 607. 

80a. Procedure by judgment summons.]—In an 


action by pltf. against an unincorporated 
body & seventeen named persuns, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft. with costs. On a bkpcy. 
notice founded on that judgment not being 
complied with, defts. presented a petition 
in bkpcy.; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pitf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons :—AHeld: 
(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 


88a. 


146a. 


260. 
313. 


in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order :—Held: (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment.—Bunpy v. MoTor 
CaB OwNER DRIVERS’ ASSOCIATION (1930), 
143 L. T. 384; 46 T. L. R. 422. 


Against co-surety—Judgment debt paid by 
surety. |—Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. S. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt.—KaYLey v. HOTHERSALL, 
[1925] 1 K. B. 607; 94L. J. K. B. 348; 132 
L. T. 468; 69 Sol. Jo. 310, C. A. 

Omission to claim costs.]—Where, 
at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, 8s. 2, 
pitf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft. had been arrested under a ca. sa. for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs.—-SMITH v. DICKINSON (1844), 5 Q. B. 
602; Dav. & Mer. 468; 13 L. J. Q. B. 151; 
2 a T. O. S. 368; 8 Jur. 123; 114 HE. R. 
1376. 

Add. Annotation :—Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Ch. 170. 

Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 








PART IIL. SECT. 3. 


17 «iii, --———- ——.]}—CULLEN 0. 
CULLEN (1866), 2 Ch. Ch. 94.—CAN. 


17 iv. ——-,J—-Re McCLELAN 
(B. C.), [1926] 1 W. W. R. 198.—-CAN. 


sa. Judgment on promissory note 
laken for * cash” nayment on agree- 
ment for sale of land—Iseue of erccution 
an note before sale of land—YValid.)-—~ 
COTTON ». DEMPSTER (Alta.), [1925] 
1 W. W. 1K. 954.—CAN. 





PART Il. SECT. 4. 


8b. Extension of time for filing 
renewal —Right of master in chambers 
to grant.)—Re RENEWAL OF A CERTAIN 
Caen {1917) 1 W. W. R. 113.— 


PART II. SECT. 6, SUB-SECT. 1. 


sc. Solicitor purporting to act for one 
defendant-——Awhority to act for second 
only— Validity of execution againat first 
defendant.|— OVIERN t. STRAND, 11931] 
S.C, 1.7203 (19382) Dod. Re 490.— 
CAN. 


PART I. SECT. 8, SUB-SECT. 1.—B. 


sd. Amount recoverable — Judgment 
debt d& six years’ interest. |}—K AULBACH 
», LAVENDER (N. 8.), (1929)1 D. L. R. 
238,-—CAN. 


° 6 e 

o i. .}—~The assignoe of a judg- 
ment debt can enforce execution only 
after obtaining leave under K. B. 
Rule 451. even though the assignment 
expressly purports to assign the execu- 
tion issued by the judgment credit or.— 
CONDON v. GASSALI. & DRINKLE, (1928] 
3 W. W. FR. 719.—CAN. 





PART II. SECT. 8, SUB-SECT. 1.—H. 


sm. Debt Adjustment Act, 1932— 
Application to pending actions.}~In a 
foreclosure action begun before Debt 
Adjustinent Act, 1932, came into force, 
an application for a final order of fore- 
closure can be entertained although the 
provisions of sect. 6 of said Act have 
not been complied with. Sect. 5 of 
said Act applies to the bringing or 
continuing of the actions therein 
referred to & the effect of the words 
“or continued ” is that tho sect. 
applies to the continuing of actions or 
proceedings begun when the Act came 
into foree; sect. 6. however, which 
does not contain the words * or con- 
tinued ?* applies only to the bringing 
of the actions or proceedings therein 
referred to.-- Hppy v. STEWART, [1932] 
31W. W.1. 713 rersy.. (1932) 2 W. W. 
Rt. 699.— CAN. 


PART II. SECT. 8, SUB-SECT. 2. 
se. Affidavit in supnorit—-Atlachmeni 


27 


of property of absconding deblor—Con- 
tents.)-—Re LONG, Ex p. Moore (1883), 
23 N. B. R. 229.—CAN. 


PART II. SECT. 11. 
sf. Prior proceedings under Absconding 
Debtors Act.J—ileld: a subsequent 
execution was defcated.—KERR v. 
me (1870), 13 N. B. It. (2 Han.) 16. 


PART II. SECT. 15, SUB-SECT. 1. 


254 i. A eee from judgment.}—The 
broad principle in India as regards 
exccution matters is that time is not 
computed from the date when the 
right to apply accrues, but is post- 
poned in cases where there is an appeal. 


—NAGENDRANATH BANERJI v. AMBI- 
KACHARAN CHAKRAVARTI (1929), 
I. L. Rh. 57 Cale. 549.—IND. 


PART Ul. SECT. 15, SUB-SECT. 4.— 
B. (a) i. 





315 iti. -—~—.J-—-In the absence 
of special circumstances, & where it 
was unlikely that leave to appeal 
would be granted by the Privy Council, 
the Appellate Div. refused to stay 
execution of a judgment for £2,801 
damages & £1,414 costs pending an 
application to the Privy Council for 
special leave to appeal & refused also 
to order that sccurity de rcstituendo 
should bo given by the party levying exe- 
cution.—FIsMER v. THORNTON, [1929] 
App. D. 17.—S. AF, : 


25% 


Cases 318-—645. ENGLISH AND EMPIRE 


318. Add. Annotation :—Reld. Macaulay v. 
Guaranty Trust Co. of New York (1927 ), 44 
T. L. R. 99. 

380. Add. Citation :—sub nom. WALTER v. DAVIES; 
Ex p. GLAMORGAN (FORMER SHERIFF), 31 
L. T. O. S. 169, 

o}—If a plitf. or his attorney has received 

the debt & costs, in a case where the debtor 

had been taken in execution, it is the duty of 

pitf. or his attorney to discharge him; & so, 

if he tenders the amount, it is the duty of 

pltf. or his attorney to discharge him, & the 


392a. 





Part IIl.—Particular 


Digest SUPPLEMENT. 


omission to do so is primd facie evidence of 

malice (PARKE, 3B.).——TEBBUTT v. HOLT 

(1844), 1 Car. & Kir. 280; 174 E. BR. 811. 
athlon :—Refd. Clissold rv. Cratchley, [1910] 2 K. B. 


417a. Service of writ—On clerk in court pps naa 
not good.—ELLISON v. PICKPRING (1803), 8 
Ves. 319; 32 D. R. 877. 

Annotation >—Refd. Ward v. Arch (1839), 8 L. J. Oh. 255. 

417b. Sheriff’s officer remaining in house—Until 
money paid.|—-MooRE v. BEAMONT (1795), 6 
Term Rep. 187; 101 EH. R. 476. 


Forms of Execution. 








512. Add. Annotation :—Generally, Refd. The 582a. ——— Original entry unjustifiable. |}—PARKE 
Point Breeze, [1928] P. 135. & PERCIVAL v. EVANS (1615), Hob. 62; 80 
556a. .|—Hopexs v. MarKES (1618), Cro. Jac. H.R. 211. 
485; 79 B. R. 414. Annotations :—Retd. Lee v., Gansol 1g74), 1 Cowp. 1; 
4a. J (1704), 6 Mod. Re Sandon v. Jervis (1859), BE. B. & E 
105; 87 B. R. 864. P- 614. Add. Annotation :—Retd. “English Hop 


574b. ——- ——..|——-Burnpetr v. Appor (1811), 14 
104 EB. R. 601; 
BurRDEtTr v. ABBOT, BURDETT v. COLMAN 


Kast, 1; 
(1817), 5 Dow. 165, H. L. 


Annotation :—Consd. Harvey v. Harvey (1884), 26 Ch. D. 644. 


PART II. weal 15, tae 4.— 
B. (a 
k i. ——~ Stay permitted ndings as 
to amount involved in aaee 
red eer v. PLANTA (1928), 'g 
SECT. 


PART II. 
sj. Protection of successful par fi 
interests dine on, motion by defts. 
ata ponding ap Held: the ae 
nee inhere Jurisdiction to stay pro- 
» but a stay should not be 
eraniten unless defts. could devise a 
schemes by which pltfs. would be 
ripened MP Daath ele -—BATTLeE CREEK 
TOASTED CORN FLAKE Co. v. KELLOGG 
Ie sea CORN FLAKE Co. (1924), 55 


886 ii, — Meo DONALD 0. 
MrrcoHELL (1878), 12 N. 8 R. 3 R. 
& C.) 274.—CAN. 


PART II. SECT. Qe 4.— 


459 i. Inaction by third party. }— 
Where a third party brings an action 
against the sheriff re Beizure of goods 
under an execution & papper ate tr 

prima facie case of title as against t 
procutlon debtor, the sheriff must tes 
@ judgment as well as an execution.— 

IROHHOFFER v. CLEMENT (1897), 11 

Man. L. R. 460.—CAN, 


PART IL. pee ir SUB-SECT. 4.— 


sa. Judgment trregular.}—~A seizure of 
chattels under an execution issued on a 
ane ent which is afterwards set aside 
actiGn for damsaes tertiee teeta tn 
action for es for the ass j 
rete the chattels ouk ‘ ee om ‘5 
possession.—DEME OSIER 
(No, iS 9) (Ate. 11929) 3. D. pt R. 401; 
241.—CAN. 





15, SUB-SECT. 5. 


= 





PART II, Rees oh iaccalasatcla 4.— 
a 


i. ea Onus of proof on 
sheriff—-To justify seizure.|— JOHNSON 
v. BUCHANAN aE 29 N, S, R. (17 


RR. & G.) 27. 
peel Il. pore 21. 
ART wv. 


494 ed. |—H. 
ROITAN (87h, 23 OF P. 613.—CAN. 





Growers v. Dering, [1928] 2 K. B. 174. 


affd. sub nom. 615. 


Add. Annotation :—Refd. 
Growers v. Dering, [1928] 2 K. B. 174. 


English Hop 


645, Add. Annotation :—Refd. Spyer v. Phillipson, 


PART III. SECT. 1, SUB-SECT. 1. 


[1931] 2 Ch. 183. 


Sv, Sula 8 interest in land under 


wha agreement y.j—--A.  purchaser’s 

spin Sage one netatmente of Bu o” interest in [and whloh he hae aemed 
chase money. }—WoR' v. DAVIE, ey not pound. hfs xen 
against him, unless he ecome the 

NBL GAN oe 8155 Sac registered owner.—HUbSON’s Bay Co. 


SUB-SECT. 4.— 


PART III. SECT. 1 
B. (6) 


532 ilia. S. P. H GH 
RIVER TRADING Co. (1899), i en 
L. oe te .—CAN. 

532 ——-, }}-SNARR v. WAD- 
DELL 2 164), 2 24 U. C. R. 165.—CAN. 

532 vi. —— Earlier writ not 
renewed within year.J}—BANK OF MON: 
eae v. TAYLOR (1864), 15 C. P. 107.— 





@i. —— ——.]}HAMILTON [PRO- 
VIDENT & LOAN SOCIETY v. CAMPBELL 
(1884), 12 A. R. 250.—CAN. 


PART III. SECT. Sen, SUB-SECT. 4.— 


fi. S. P. Me ates SowERBY (1879), 
4 A. R. 113.—CAN. 

li. Goods listed. }-—NOSEWORTHY 

gaa toa {1929} 1 D. L. R. 964; 
60 N. 8. R. 377.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) fi. 
sl. Not last cow.J—MCLEAN vw. 
WaTSON (1858), 2 Thom. 406.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (e) ili. 


sn. Seisin in fee.}—Held: not hes 
saat made an execution against g 
d. ye par vw. CALHOUN EYES 
1 we R. 157.—CAN. 
sp. Interest of assignee of leasehold 
wroperty in lease. Hed: not saleable 
er an execution against goods,— 
Dor d. SIMPSON v. PRIVAT (i348), 6 
U. OC. R. 215.--CAN. 





©. BUuLLook Farms, Lrp., [1925] 2 
W. Ww. R. 559.—CAN. 


PART III. wae Nar SUB-SECT. 4.— 
* Vv. 

oO i. On homestead trans- 
ferred to wife.-—Where a husband 
transfers his homestead to his wife, 
who becomes the real manager of the 
ee operations with him as her 
the crops grown by her are 
not eerinluls under an execution, even 
though she admits that the farm has 
been managed in such way because of 
the existence of tho rhage nen — 








STANDARD TRUSTS Co. Gs, 
pee) 2D. L. R. 379; ; "080 1 
. W. R, 832; 22 Alta. L. R. 113.—~— 
o ii. ——— On wife’s farm worked 





by debtor.|—Heild ;: in the circumstances 
the crop belonged to the husband & 
could be seized in execution.—-PAREN- 
TEAU v. HaRRIS (1884), 3 Man. L. R. 
329.-—CAN. 

o lil. S. P. SLINGERLAND v. MASSEY 
MANUFACTURING Co. (1894), 10 Man. 
L. R. 21.—CAN. 

ig ell 


i. Undivided cro 
servant of owner of land.) Pay- 
ments Act, ht. S. 8., 1920, 28, as 
amended by 1924, G. 28 which allows 
a sheriff to seize & sell the interest of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the debtor’s interest docs not arise 
under a lease, agreement for sale or 
mtge., but only under an arrangement 
under which be was to act as manager 
or servant of ane adie’ of the land on 
which the cro wn.—-DONOVAN 





st. Interest in land charged for main- ¥- BELIVEAU ask. Kd (1020) 4D.L. BR. 
tenance.}—Held : saleable under execu- 900; 3 W. CAN, 

a pavers Hest, 

sees ; figs) | 7 AW: W.R. 158: 1D. L. BR. 


PART III. SECT. 1, SUB-SECT. 4.-—— 
E. (e) iv. 


607 i. General rule.}— Dor d. AUSMAN 
ae cabana (1846), 3 U. C. R. 423.— 
608 fil, —---.J-—GILDERT v. JARVIS 
(1869), 16 Gr. 265.-——-CAN. 


28 


PART III. SECT. 1, SUB-SECT. 4.-— 
E, (e) vii. 


ei, ———~ Interest in shares.}—SaAYRE 
v. GILFOY, {1925} 1 W. W. 992.—~ 


680. Add. Citation :—sub nom. 
KITcHEN, 8 EH. & B. 789; 120 DB. R. 298. 


Vol. XXI.—Execution. 


L. R.2 A. & B. 65; Keith v. Burrows (1876), 
10. P. D. 722. 


DICKINSON ¥. 


Add, Annotations :—Refd. The Feronia (1868), 


e ii, ———- -———.]-—-The ct. has no 
jurisdiction to appoint a receiver by 
way of equitable execution for the sale 
of the equity in of & cO.— 
GOODBUN v. MITOHELL (No. 5) (Man.), 
f1929)3 W. W. RR. 622 s [1930])1 D.L. R. 
580; 38 Man. L. R. 895: revsy., 
Man. L. R. 298; [1929] 2 WwW. W. 
90.—CAN. 

o iii. Interest of vendor of land.}— 
A vendor who has retained the legal 
title as security for payment of 
purchase money, has, until full pay- 
ment has been made, a beneficial 
interest in the land which, coupled with 
the legal title, may be seized & sold 
under execution.—WEIDMAN v. 
MoCuiarRy, {1917} 2 W. W. R. 210: 3 

.L. R. 672,—CAN. 


D 
Act “(aite.) provisions of Land 





e iv. 
Titles Act (Alta.) are such, that a 
legal execution against land cannot 
bind an equitable interest in lands 
registered in the name of a person 
other than an execution debtor, some 
form of equitable execution is necessary 
for the purpose.—SEaAY v. THE SOM- 
MERVILLE HARDWARE Co., LTp., [1917] 
ee W. R. 1497; 83 D. L. R. 608.— 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) vili. 


sa. Article claimed ae jixture by third 
party—Interpleader issue directed— 
Effect of.J}— Where an article seized 
under a writ of execution against goods 
is claimed by a third person as a fixture 
the directing of an interpleader issue 
with respect to it in no way decides 
that it is a chattel.-—IINnDLAY v. 
a [1928] 1 Ww. W. it. 457.— 


PART IJ. SECT. 1, SUB-SECT. 4,— 
E. (e) x. 

Paid to debtuor’s soticitor— 
For payment of costs of activn.)}—Held : 
not liable to attachment.—Re Fort 
FRANCES PuLP & Park Co v. TELE- 
GRAM PRINTING O©o., PHILLIPPS & 
SCARTAH v. LONDON GUARANTEE & 
ACCIDENT Co., LTp., [1925] 4 D. L. R. 
204.—-CAN. 


fi, ———— In name of wife & son.] 
—ROBERT DOLLAR Co. vt. WALKER 
(1926), 36 B. C. R. 405.—CAN, 


I at 488) {. Shares—Company 
out province.}—Shares in a co. 
which has no place within Manitoba 
where service of process may be legally 
made upon it are not subject under 
sect. 14 of Executions Act, R. 8. M., 
1913, o 66, to legal exccution.— 
GOODBUN v. MITCHELL (No. 5) (Man.), 
1930) 1 D. L. R. 580; 38 Man. L. 

- 395; (1929) 3 W. W. RR. 622; 
revg., 38 Man. L. R. 298; [1929] 2 
Ww. W, R. 90.—CAN. 


PART III, SECT. 1, SUB-SECT. 4.— 
E. (e) xilf. 





n i. 





fi. ——-.}—-Kassor v. Evans (1900), 
8 Nfld. L. R. 396.—NFLD. 

fii. -—-—— Not ship_ sold under 
Admiralty judgment.J—VANEVERY v. 
GRANT (1862), 21 U. 0. R. 542.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
» (e) xv. 

a i. --—.}~-In order to be entitled 
to an exemption from-execution with 
respect to the tools or implements of his 
trade, debtor must have been actually 
following the trade at the time of the 
seizure,—-MOLEOD ©. GIRVIN CENTRAL 
TELEPHONE ASSOCN. (Resk:) peas 
1D. L. R. 216; [1926] 1 W. W. R. 38. 
—OAN, 

8 i. dutomobile weed exclusively for 
Levers fie ea Judgment 

, ts) ar manager of a 
building oo., claimed exemption for an 


automobile which he used exclusively 
& continuously in superintending tho 
erection of houses by his co. in erent 

arts of the city. The contract 

etween him & the co. did not require 
him to supply an automobile, & did 
not define his duties or the method to 
be followed in performing them :— 
Held: the automobile was not exempt 
under Exemptions Act, R. 8. M. 1913, 
c. 66, 8. 29 (f), as amended by 1925 

ct, oc. 20.—GOLDSMITH v. ARRISA, 
[1988] 3 D. L. R. 478: [1928] 2 W.W. RB. 
401; 37 Man. L. R. 389.—CAN. 


PART UI. SECT. 1, SUB-SECT. 4.— 
- (0) xvi. 

6 (p. 493) i, —— Part of proceeds 
consisting of morigage.}—H > not 
exempt. — MA&SEY - 1s Co. v. 
oan (1902), 6 Terr. L. R. 338.— 


o (p. 493) ii. —— Whether pro- 
ceeds exempt.J}—-PURDY v. COLTON 
(1908), 1 Sask. L. R. 288; 7 W. L. R. 
820.— CAN. 


Exemptions Act, I. S. M.,1913, s. 40.] 
—Property exempt from seizure under 
a writ of cxecution, disposed of by the 
judgment debtor to a third person, 
cannot be reached by the judgment 
creditor, whether on grounds of fraud 
or Otherwise. The contention that the 
claim for excmption must be made by 
the debtor is mot by the prohibition in 
Iixemptions Act, R. S. M., 1913 (c. 66), 
gs 40.--SPRUHS vv. GRECVORYK 

Boycum, [1930] 1 W. W. BR. 378: 1 
D. L. R. 896; 38 Man. L. R. 477.— 


d (p. 493) {. ———.]—-MassEeyY v. 
MCCLELLAND, BAKER v. MCCLELLAND 
(1895), 2 Terr. L. hR. 179.—CAN. 

d (p. 493) li. S. P. Bocz v. SPrLLER 
(1905), 6 Terr. L. R. 225; 1W. L. BR. 
366; 2 W. L. R. 280.—CAN, 

h (p. 493) i. JA motion 
for final judgment for the sale of land 
undcr a registered certificate of jude: 
ment will not be granted unless pltf. 
has pleaded in his statement of claim 
or shown by affidavit that the land is 
not exempt as the homestead of the 
debtor. here a transfer of a home- 
stead is colourable only & the title is 
held upon a secret trust for the 
transferor, it does not deprive him of 
his right of exemption.— DAYHOLOS », 
KUNIE¢, [1928] 1 W. W. R. 691.—CAN. 


k (p. 493) i. ——-.}--Pltf. brought 
this action for a declaration that 
executions rogistered by deft. in the 
execution register in a land titles office, 
against the lands of pltf., were not 
& charge or licn on certain land 
described, which pltf. claimed aa his 
homestead, & for the removal of the 
executions from the register :—Held : 
if pltf. had established that the land 
described was his ‘‘ homestead,” within 
Exemptions Ordinance, it was so only 
for the time that it was occupied by 
the debtor & his family; there might 
be a change; & any declaration would 
apply only at the particular moment 
when made.—GILMORE tv. CALLIES 
(1911), 10 Ww. L. R. 545.—CAN. 


k (p. 493) i, ——.]}-—-Pltf. applied to 
have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution ob ed 
against her husband, on the ground that 
at the time of such transfer the land 
was her husband’s homestead & as 
such exempt under Exemptions 
Ordinance. On the facts :—Held: the 
land was, at the time of the transfer to 
pitf., her husband’s homestead, &, 
therefore, exempt from seizure.—-HART 
Vv. RYE (1914), 7 Ww. L. R. 9.—CAN. 

k (p. 493) iil. ———.J]—A homestead 
under Homesteads Act (Sask.) means 
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Case 680. 


the home of the debtor, the actual 
residence of himself & his family, & 
includes the lot upon which the 
dwelling-house js situate, according to 
the registered plan of the same :—~ 
Held: Exemptions Act, 8s. 2 (10), 
applied.—OVERTON v. GERRITY (1916), 
$4 WwW. L. R. 875.—CAN. 

k (p. 493) iv. Whether exemption 
item to members of pee at 
MEUNIER v. Dornay (1905), 6 Terr 
L. R. 194.—CAN. 

k (p. 493) v. 
extends to proceeds of voluntary sale.}—- 
There is nothing in Exemptions Act, 
R. S. A., 1922 (c. 95), which carrica tho 
exemptions uccorded a homestead into 
the proceeds resulting from a voluntary 
sale of it by the execution debtor.— 
JOHN DEERE PLOW Co., LtTp. v. 
McLACHRAN, [1930] 1 W. W. RR. 622; 
2D. L. R. 796: affg., [1930)1 W.W R. 
561.—CAN, 

k (p. 493) vi. ——— Butlding used for 
business.}—Under Exemptions Act, 
R. S. A. 1922 (c. 95), a debtor’s right 
to the homestead exemption is not 
affected by the fact that the buildng 
occupied in part by him as his homo is 
used in the main for business or other 
purposes; nor is it affected by the 
nature of his title to the land, e.g. by 
the fact that he is a tenant in common. 
—Re CHERNIAK ESTATE, [1930] 1 
W. W. R. 676: 110. B. R. 323; affd., 
[1930] 2 W. W. fl. 336; 3 DL Rh. 
994; 110. B. R. 444.—CAN. 
iMxemptions Act, R. S. A., 1922, a 
debtor’s right to exemption with 
respect to his homo is not affected by 
the fact that the building occupied in 
part by him as his home is used in the 
main for business or other purposes.— 
CANADIAN COrEeDItr MEN’S TRUST 
ASSOON, v. UMBEL & GILLESPIE GRAIN 
oe a {1931] 3 W. W. R. 145.— 








Whether exemption 








k (p. 493) vili. Crop groum on 
Lomestead.|—Exemptions Act, R.S.5., 
1920 (c. 51), does not exempt the crop 

own on a homestead.—LUCIUK v. 

RAvs, [1930] 1 W. W. R. 17; 1 
D. L. Rh. 927 D4 24 s. L. R. 350.—CAN. 

k (p. 493) ix. Deblor tenant in 
common.}J—The fact that the interest 
of a debtor in the property occupied by 
him as a home is that of a tenant in 
common does not disentitle him to the 
benefits of sect. 2 (j) of Exemptions 
Act, R ° A.; 1922 (c. 95).—-NEVE, 
RANAGHAN & Cops, Lib. v. MOTLEY & 
MoTLey, [1930] 3 W. W. Ki. 109; 4 
b. L. R., 69,.—CAN. 

li. —-—.}~—When debtor is in actual 
residence on certain property belong- 
ing to him, such property is primd 
facie exempt under Exemptions Act, 
R. S. 8., 1920, & the fact that the wife 
of debtor happens to own a house 
that had beon previously used as the 
family home cannot deprive debtor 
of the right to claim the exemption.— 
SALTER & ARNOLD, LTD. v. DILLMAN 
[1924] 2 W. W. R. 1225.—CAN. 

] ii. .}—Under Exemptions Act, 
R. 8. 8.,1920, the home of a debtor is 
free from scizure under execution so long 
as he uses it as his home, even though its 
valuc is in excess of $3,000. There is 
no power-given to the sheriff to sell the 
home & earmark $3,000 of the pro- 
ceeds for the benefit of the debtor. he 
intention of sect. 23 of Bkpcy.Act is that 
the exemptions Act of each province 
should stand wnimpaired & effec- 
tive notwithstanding the federal legis- 
301; 258, L. 2.257; 12 0. B. RR. 228. 








meee, 


m (p. 493) 4 je 
BAKER v. GILtuM (1908), 1 Sask. L. R. 
498; 9 W. L. R. 486.—~—CAN. 


ae ET a eee  omhtemeneiaamend 
® 


Cases 718a—835. 


718a. Debtor’s goods sold by public auction— 
possession—Execution 


Debtor remaining in 


creditor present at sale.|—Held : 
could not be taken in execution by such 
execution creditor.—WOODERMAN v. 
co (1819), 8 Taunt. 676; 3 Moore, C. P. 


; 129 BK. BR. 547. 


rr 
O. S. 299; Hickman v. Cox (1857 
Barker v. Furlong, 1891) 2 Ch. 172. 


730. Add. Annotation :—Consd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 


qi.- -.}—-McLATcaik v. 
MoL EoD (1890), 6 Man. L. R. 4523.— 


qii.——- Exemptions Act, Alla.— 


Not applicable ye are Crown. 1—h. 
[i924] 1W. W. RB. 104. PORN. 


aq iii. Loe & proflis of.}—The 
Seanintion of a homestead from seizure 
under exccution docs not extend to 
the rents & profits thereof, beyond the 
personal property spocified.— WILKINS 
v. MINER (Alta.), oe 1D. L.R. 286; 
{1926} 3 W. W. R. 778.—CAN. 


q iv. —~—~ Proceeds of sale of.}-— 
Thore is nothing in Exemptions Act, 
R. S. A., 1922, which carries the 
exemption accorded a homesitad into 
the procecds resulting from a voluntary 
sale of it by the execution debtor, even 
though he is still in the actual occupa- 
tion of it.—REGAL ae 
LTp. wv. aie ve [1931] | 1 W. W. i. 
299 ; 1D. L. R. 943; v5 Alta, L. 

279.-~-CAN, 


& (p. 493) i. Goods of business—Carried 
on in name of wife—Managed entirely 
by husband.|-—-MEAKIN vw. SAMSON 
(i878), 28 C. P. 355.—CAN. 

a (p. 494) i. Income of trust fund.j— 
Deft. "5 father devised his estate to 
trustees upon the trust, among others, 
‘*to pay my son A. (deft. ] the interest 
of the sum of $800 annually during 
the term a his natural life.’’ An order 
was made hy the master in chambers, 
directing tho trustees to pay over the 
interest, from time to time accruing, 
to pitf., who was a judgment creditor 
of the son.—-LLoYp v. WALLACE (1882), 
9 P. R. 335.—CAN. 

a (p. 494) fi. Goods of third party 
aibyect to landlord’s lien. |}—-Where goods 
belonging to a third party are subject 
to a landlord’s Hen such goods are 
liable to execution in respect of a 
magistrate’s ct. judgment for arrear 
rent, without a epperete action aguinst 
the owner of such goods.—CoLUMRIA 
FURNISHING oe v. GOLDBLATT, [1929] 
App. D. 27.--—S. AF. 


k (p. 494) i. J--RYERS iv. 
npc! (1893), 3 Terr. L. R. 169.— 





i. —. 


PART III. SECT. 1, SUB-SECT. 4.— 
E, (f) i. 


710 tii, ——.]—Re Bank oF MONT- 
REAL v. TANNAS, ‘TANNAS tt. BANK 
OF a (1925) 3 D. L. R. 1079. 


ee 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 


p i. Sale-—-No change of poa- 
session.}—Judgment in favour of the 
execution creditor affirmed.—-PETTI- 
ou v. THOMAS (1885), 12 A. R. 577.— 





p ii. ——- OF land.|—Where an 
agreement for the sale of land provides 
that in case the vendor becomes cntitled 
to cancel the contract, be shall have the 
right to enter {nto & possess any 
improvements on the land, & to apply 
the net receipts therefrom upon the 
contract, the taking possession by the 
vendor will prevent the goods so 





tons :—Refd. Aldred v. raeny oe Re ee ae a 8174. 


the goods 


BAL- 


ENGLISH AND Empire Digest SUPPLEMENT. 


750. Add. Citation :—previous proceedings, 3 C. & 
P. 524, N. P. 

783a. ———.]—FURBER v. 
L. T. O. 8S. 259; 23 J. P. 88; 5 Jur. N.S. 
45; TW. R. 162. 


804. Add. Annotation :—Refd. 


SturmMry (1859), 32 


Bosworthick — v. 


Bosworthick (1926), 136 L. T. 211. 





-]—Tooock v. HonyMAN (1602), Yelv. 


: 6; 80 B. RB. 5. 


Annotations :-—Reld. Meriton v. 
271: Giles v. Grover (1832), 9 Bing. 128. 


835. For *§ 


possessed from being exigible under 
writs of execution against the pur- 
chaser.—Re CANADIAN Paciric. RY. 
Co., CROWN LUMBER Co. V. oe 

& i. a JEANETTE Drees Co. ”, 
Hiewiane 11932] 2 1). L. R. 811.—CAN, 


PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (£) iii. 





b {. .}—The fact that goods 
exempt from scizure under execution 
are included in a chattel mtge. made 
by the debtor does not deprive the 
debtor of his right of exemption.— 
FINDLAY v. MENZIES, [1928] 1 W. W. R. 
457.—CAN. 

c i. Not in possession of debtor~- 
Onus of proof.J—-On an interpleader 
issue between an execution creditor 
& a claimant of goods which, at the 
time of their scizure under the 
execution, were not in the possession 
of the execution debtor, the onus is 
on the execution creditor of showing 
that the execution debtor was the 
owner of the goods or had an interest 
therein capabie of being seized under 
the execution; & he must make out 
& prima facie case before the claimant 
can be put to proof of his case.— 
STEW ATE v., CURRIE, CANADIAN PaCIFIO 
Ry. Co. v. STEWART, [1928] 1 D. Tl. FR. 
842 + [1928] 1 W.W. RR. 206; 22 Sask. 
L. R, 351.—CAN. 


PART III. ae as SUB-SECT. 4.— 








PP, KUpRIDE v. CAMERON 
ager), ‘7 C. P. 373.—CAN., 

g ii. S. P. MASSEY-HARRIS v. MOORE 
(1905), 6 Terr. L. R. 75.—CAN. 

k i. Transfer of property to trustee— 
In fraud of creditors—Attachment sius- 
tained.|—THOMPSON ¥. ELLIS (1883), 
16N.8. R. (4 R. & G.) 307.—CAN, 


PART III, SECT. 1, SUB-SECT. 4.— 


E. (f) xi. 
d (p. 400) i. --- .] 
SALin re. GRAY, [19325 3 D. T: R, d67, 
—-CAN. 


sd. Property of hushand—Standing 
in name of wife.j}—In an action against 
aman & his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain pre erty standing 
in the namo of the wife was exigiblo 
under the execution agaiust the hus- 
band :—Zeld: the facts & circum- 
stances adduced in evidence did not 
warrant the inference that the husband 
intended to defraud creditors. Fraudu- 
lent intent should not be found except 

upon substantial grounds & upon clear 
evidence.— ROBERTSON 9. Open: 
[1928)2D.L. R. 343; 62 0. L. 
ate. elle) 4D. L.R. 1072; 8. C. Mm 

ie Business carried on by husband & 
wife—Delermination of oumership of 
qgoods.Jj—--MAYLAND wv. DieKs, [1930] 
3 D. L. hk. 393.—CAN, 


PART IIL. sa “(ty xii SUB-SECT. 4.-—— 
E, xii. 


sx, Execution against hirer—-Hquitable 
interest of third party in goods.}—Cir- 
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Stevons (1741), Willes 





& finally ’’ read ‘* —— 


Not finally.’’ 


cumstances in which such interest was 
preferred to the execution creditor’s 
claim to the proceeds of the goods.— 
BLACK ¥. DROUILLARD (1877), 28 C. P. 
107.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
. (f) xiv. 

m i. Fixtures affired to 
morlgaged freehold.|}—CARSON wv. SIMP- 
a eee 25 O. RR. 385.—CAN. 

——,J—FERRIE v, CLEGHORN 
anor, 19 U. C. R. 241.—CAN. 

n ii. —— C. S. U. C. c. 45, 

Effect of.)}—Ross v. SIMPSON (i878). 23 
Gr. 552.—CAN. 

n fii, .J—SMirn, Lrp. v. VAN- 
COUVER CREMATION SOCIETY (1914), 
aan L. KR. 150; 20 D. L. R. 214.— 


PART III. SECT. 1, Specs 4.— 
E. (f) xv. 





—~———~, }—GURNEY v. JAMES (1860), 
10 Py. C. R. 156.—CAN. 


PART II. SECT. 1, SUB-SECT. 4.— 
» (Cf) xvi. 

si. Asscts in futuro.J-—-An 

execution on a judgment of asscts 

in futuro its invalid if issucd without 

leave after application made under 

r. 451.—lte Surrn’s Estate, CANA- 





DIAN GUARANTER TRUsTr Co. v. 
DELISLAE, (1924) 4 D. L. R. 1288: 
[1924] 3 W. W. RR. 815.—CAN. 


PART III, SECT. 1, SUB-SECT. 4.—- 
E. (g) ii. 
817 §. Property still remains in debtor.) 
—RUSSELL vo. Retp, [1928] 1 D. L. R. 
628.—CAN. 


sy. <Atlachment under <Absconding 
eos Act.|—STARRv. MUNOERY (1845), 
3N. 5. R. (2 Thom.) 244.—CAN. 


PART HII. SECT. 1, SUB-SECT. 4.— 
F. (a). 

t i. .J—RAPELIE 
(SHERIFF) t. Fincn (1856). 14 U. C. hk. 
249.—CAN. 

y i. Right to place hushund or wife o 
debtor in possession.}-——-Though Act 3 
of 1917, Ord. 25, r. 5, does not expressly 
forbid the appointment of the husband 
or wife of a debtor as a person in whose 
eal property attached may be left 

e messenger, a husband who is a 
man of no standing & worth nothing 
is not a suitable person to place in 
charge of property attached in respect 
of a debt of his wie —KOTZE v. JOWN- 
BON, [1928] App. D. 313.—S8. AF. 


PART III. soap aaa 4.~—~ 
LJ f Cc e 

e i. -]—- Where eoxecu- 
tion has been levied upon goods, 
the sheriff is not bound to leave an 
officer continuously in possession, & 
the absence of such officer, if satis- 
factorily explained, docs not amount 
to such an abandonment of posscssion 
as will entitle other persons claiming 
the goods to take Rae rarcae of them.-— 
Re Murrny pe ae a N. 8S. W. 








s onmiaeenehanedl 


880. Add. Annotation :—Refd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 


881a. May be compelled to seJl.)—-ANoN. (1702), 7 
Mod. Rep. 118; 87 E. R. 1135. 


.J|—-BOTTOMLEY v. HEYWARD (1862), 7 

H. & N. 562; 31L. J. Ex. 500; 7L. T. 44; 

sub nom. BOTHAMLEY v. 
HEYWARD, 8 Jur. N. S. 11586. 

954. Add. Annotation :—As to (3) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 


----- Who is purchaser for valuable 
consideration—-Creditor-trustee under deed of 
assignment. ]---Sect. 26 (1) of the Sale of 
Goods Act, 1893, provides that a writ of 
fi. fa. shall bind the debtor’s goods from the 
time when the writ is delivered to the sheriff, 
provided that no such writ shall prejudice 
the title to goods acquired by any person in 
& for valuable 





888a. 
158 EB. R. 595; 


1002a. 





good faith 
without notice of the writ. 


PART Ill. SECT. 1, SUB-SECT. 4.-- 
H. (a). 


sz. Place of sale.]—A sheriff cannot 
lawfully soll goods on deft.’s premises 
without his permission, & any person 
gving op the premises to purchase may 
be treated as a trespasser.—MCMASTER 
v. McPHERSON (1839), 6 O. S. 16.— 
CAN. 

sa. Payment-—What amounts to.|— 
CARRALL v. MONTREAL BANK (1861), 
21U.C. R. 18.—CAN. 


sb. Setting aside sale—-Afler con- 
firmation.}—I1n the absence of fraud 
or collusion, a sale in execution, which 
hus once been confirmed, cannot. be set 
uside because the decree under which 
it was held was at first incorrectly 
drawn up, & bas since been amended.— 
AGHA HUSAIN vt. QasIM ALI (1925), 
I. L. Rk 48 All. 94.—IND. 


PART NII. spake i SUB-SECT. 4.— 


sd. Notwithstanding notice of alleged 
defect in execution.|-—MCPHAIL ov. 
as (1868), 7 N. S. RR. 168.— 


PART III. a | Giese 4,.— 
- (i) hi. 

915 vii. ———- .}--An execution 
creditor can take only the precise 
interest, & no more, which the debtor 
possesses in the property seized.— 
OVERBY v. MCLEAN, (19281 4 D. L. RR. 
917 ; [1928] 3 WW. W. §. 3283; 37 Man. 
L. h. §525.-—-CAN. 

sf. Purchaser estopped from claiming 
goods as his own. |—RUTTAN v. WELLER 
(1855), 14 U. C. R. 44.—CAN, 


PART HI. SECT. 1, SUB-SECT. 4.— 
940 iv. eeenenie ———, J—MACTiE v. 
HUNTER (1882), 9 P. It. 149.—CAN. 


sg. Proceeds not exceeding amount 
of landlord’s claim.|—Where the sheriff 
sells goods for a sum not exceeding 
the landlord’s claim, & the execution 
creditor claims the money, it is a 
sufficient answer to show that the land- 
lord has a wood claim to the money, 
although it has not been paid over to 
him.—LAMBERT v. CLEMENT (1897), 
ll Man. L. R. 519.—CAN. 


aj. Pa of preference claim for 
yment of pref 





wages—When wage-earner led to 
preference. AMPBELL vv. CLEUGH 
(1920 ), 28 e O. R. 352.—CAN., 


PART III. SECT. 1, SUB-SECT. 5.—-A. 
oi,.-——— ——,}—S ET v. GLASS 

(1840), 3 N. B. R. (1 Kerr) 165.—CAN, 
965 ii, ——- ———.]}—HARrT v. Rey- 

NOLDS (1863), 13 C. P. 501.--CAN. 


Vol. XXI.—Execution. 


G1. 


consideration 


Cases 880—1069. 


A judgment creditor issued a writ of fi. fa. 
on June 23 & posted it on the same day to 
the sheriff’s officer, who received it at 9 a.m. 
on June 24, 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 25 the sheriff took possession of 
the debtors’ goods. 
one of the creditors, but no other creditor 
had assented to the deed before the seizure : 
—Held: as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment & thereby releasing the debtors 
from their debt to him & he was therefore 
within the proviso to Sale of Goods Act, 
1893 (c. 71), s. 26 (1).——BEEBERK & Co. *. 
TURNER’s Successors (1931), 48 T. L. R. 


At 5 p.m. on June 24 the 


The trustee was himself 


1043. Add. Annotation :—DIstd. Re Fredericke & 
Whitworth, £2 p. Hibbard, [1927] 1 Ch. 253. 


1069. Add. Annotation :—Refd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


967 i. In respect of what goods—Not 
property seized under <Absconding 
Debtors Act.]|—STANTON v. JOHNSTON 
(1858), 9 N. B. R, (4 All.) 54.—-CAN. 


967 ii. Not goods of third party.) 
——ROBINSON v. McInTosyH (1899), 4 
Terr. L. R. 102.—CAN. 
ai. Right of sheriff to inquire 
ito claim.)—Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an execution, the 
sheriif is entitled to a reasonable time 
to inquire into the demand; & where 
the tenant had denied that any rent 
Was due, & the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compel the sheriff to 
pay the rent.—NOWLIN v. ANDERSON 
(1849), 6 N. B. R. (1 AU.) 497.—CAN. 


sk. In respect of what goods—Goods 
held under conditional sale agreement.}—- 
Where goods in the possession of a 
tenant under a conditional sale agree- 
ment are seized under an execution 
against the tenant the landlord is 
entitled to the protection of 8 Anne, 
c. 14, only to the oxtent to which his 
claim for rent exceeds the conditional 
vendor’s Hen, even though the agree- 
ment. jvas not registered as required by 
Conditional Sales Act, & was, there- 
fore, invalid as against the execution 
creditor.— OGILVIE FLOUR MILLS Co., 
LTD. v. BECKER & Woop & SNTHUR, 
[1931] 1 W. W. hl. 273; 2D. GL. BR. 
4403 25 Alta. L. RR. 257.--CAN, 








PART III. SECT. 1, SUB-SECT. 7. 


qa i. -J—MAHON v. CROWE 
ten 28 N.S. R. (16 R. & G.) 250.— 


q ii. -——- Sale bond fide.J—On 
an interpleader issue between a buyer 
of goods from an execution debtor & 
an exccution creditor whose oxecution 
was in the hands of the sheriff prior to 
the sale :——Held: the sale was boné fide, 
it was followed by ‘‘an actual & con- 
tinued change of possession ”’ sufficient 
to satisfy Executions Act, R. 8.8. 1920 
c. 52, 8s. 2, &, the buyer’s absence o 
knowledge of the execution having boen 
established, the Duy ct was entitled to 
the goods under the proviso in said 
sect.—-WITSON v. MATTHEWSON BROS. 
& MAGERNIN, is) 3D. L. R. 276; 

1928] 2 W. W. R.136; 22 Sask. L. R. 


[ 
543.—-CAN. 
. sl. Assignee—-Assignment not J— 
Held: the execution prevailed.— 
CARSCALLEN v. Moonie (1856), 15 
U. C. R. 92,.—CAN. 

sm. ———~ Want of notice of writ— 
Onua of he ea v. OREIGHTON 
(1890), 40 N. . R. 131.—CAN. 
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PART III. SECT, 1, SUB-SECT. 9. 

sp. On application of Creditors’ Relief 
Act, 1922.}-—TERMINAL GRAIN Co. t. 
SODERBERG, [1925] 1 D. L. R. 313; 
(1925] 1 W. W. R. 9.—CAN. 

sq. .}—A seizure of goods having 
been made under execution an order 
was obtained for their removal & sale, 
Before the day set for the sale, the 
debtor paid the whole amount of the 
execution to the sheriff :—Held: the 
money so paid was money “ levied ”’ 
within Creditors’ Hellef Act, 1922, it 
having been paid by the compulsion 
of the seizure & the means taken to 
realise.—-BADIUK v. MOORE (Alta.), 
[1930] 1D. L. R. 47; [1929]3 W. W. RR. 


115.—CAN 


PART Ill. SECT. 1, SUB-SECT. 10.—A. 


1020 i. Return as_ evidence—Con- 
clusive against sureties.J—-SHUTER v, 
GRAHAM (1848), 2 U. O. R. 164.—CAN, 

lj. ——— Prisoner not deprived of 
supersedeas.}—The issuing of a fi. fa., 
which is not returned, will not deprivo 
a prisoner of a supersedeas.—J ACKSON 
v. BLACK, BAINBRIDGE wv. BLACK, 
CARVILL v. Buack (1858), 9 N. B. R. 
(4 All.) 79.—-CAN. 

sr. Indorsement of vwrit.J—It is 
a condition precedent to an action 
under Cos. Act, s. 55. that an execution 
against 4 co. is returned unsatisfied 
in whole or in part; & to enable the 
action to be brought, even where the 
co. has become bkpt., a return is not 
sufficient unless it is indorsed on the 
writ as required by r. 629, & a certificate 
is filed as required by vr. 632.— 
CROWDER v. COLEMAN, {1924) 1 D. L. R. 
849 ae W. R. 374; 20 Alta. L. R. 
1.— e 


PART Ul. SECT. 1, SUB-SECT. 11. 

d i. ——— Conflicting claims.)}—The ct. 
will not grant a rule nisi to compel 
a sheriff to pay over moncy collected 
under execution where there are con- 
flicting claims to the fund, but will 
Joave the parties to their remedy by 
action.—-ScoTTr v. ANGUS (1854), 2 
N.S. R. (James) 183.—CAN. 

e i For money realised by 
bailiff-—Onus of proof.}—A sheriff is 
responsible for all money realised td & 
bailiff in executing a fi. fa., where the 
bailiff was appointed by & paid by 
the sheriff, & in an action against a 
sheriff for money realised on a ji. fa. 
by his bailiff & not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by the Lieutenant- 
Governor in Council.—Ross v. FIset, 
[1926] 3 D. L. R. 289; (1926) 2 
CAR R. 422; 20 Sask. L. R. 553.— 








Cases 1281a—1880a. ENGLISH AND Empire Digest SuPPLEMENT. 


1231a. 








H. & N. 911; 
10 W. R. 8323 ; 





e ii. Time for bringing—Public 
Officers Protection Act, 1923 (ec. 19).] 
Po a gl oe ue BURN (Sask.), 

{1926} 3 


tl eS dD. L. 271; 
. 701 ot CAN. 


pee Ill. SECT. 1, SUB-SEOCT. 12.—C. 


——.}—MAY wv. HOWLAND> 

Hirer '‘& WEBB (1859), 19 U. O. R. 66.— 
CAN. 

1280 sv. J—A., after 








delivering an execution to a constable, 
took him down upon land owned b 
B., showed him hay owned by B., 
said it was the property of C. The 
constable having seized the hay 
under an oxecution in a suit to which 
B. was not a party :—Held: A. was 
answerable for the consequence of 
what the soutien os or in obeying his 
instructions.—GRa v. SPRAGUE 
(N. B.) (1920), 53 D. L. R. 337.—CAN. 


1230 vi. ——,J—Deft., having 
obtained an order in a ct. of petty 
sessions against pitf.’s son, informed 
the police in charge of a distress warrant 
that the judgment, debtor had a motor 
lorry at L.’8 premises ; that he did not 
know its registered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.’s premises. It 
was the property Aa ae & was in the 
possession of L not for sale. 
L. did not fore the p ice of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pltf. 
until after the lorry had been sold. 
In an action by pltf. for conversion of 
the lorry :—Held: deft. had 80 
intermeddled in the distress as to be 
Hable for conversion.—MORT v. BARNES, 
[1928] V. L. R. 56.—AUS, 


1243 i. Ratification by creditor-— 
Whether giving <r) to liability--Wrong- 
ful seizure.}—Where a sheriff aay 2 
under a valid writ, by the command 
as the servant, of the ct., seizes the 
wrong person’s gouds, & subsequent 
declaration by the execution creditor 
ratifying & approving the taking can- 
not alter its character & make it a 
wrongful taking by the creditor.— 
BALLANTYNE v. McCuLLocH & Co. & 
Sims (3B. C.), [1927] 4 D. L. R. 525; 
11927) 3 W. W. R. 148.—CAN, 


PART III. SECT. 1, SUB-SECT. 13.—A. 


o i. After receint of attachment.] 
—Held: the sale could not be upheld, 
& the attachment must prevail.— 

{ILEY wv. NIAGARA DISTRICT BANK 
(1 866), 26 Uz. C. R. 21.—CAN. 


PART UI. SECT. 2, SUB-SECT. 2. 


st. Not after debt treated by creditor 
as satisfled.}-—-~BANK oF eo age: CANADA 
een (1850), 7 U. C. R. 328.— 








PART III. SECT. 2, SUB-SECT. 38. 


sv. Delivery of writ—Land bound from 
time of delivery.J——-Dor d. N oe v. 
WILLISTON (1844), 4N. B. R. (2 Kerr) 
459.—CAN. 


What amounts to.] — Where, 
under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded :—Held: not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable.—CRONSHAW wv. CHAPMAN (1862), 7 
81 L. J. Bx. 277; GOL. T. 54; 
158 E. R. 788. 


1248. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1834a. 


1380a. 


——— Proof of.}--The sheriff’s 
esd ig prima facie evidence that the 
writ was delivered to the sheriff & 
the land seized & sold wnder it.— 
MITCHELL v. GREENWOOD (1854), 3 
Cc. RP, 465.—CAN. 


PART III. SECT. 2, SUB-SECT. 4.—C. 
1340 i. False refurn.J]—YOUNG v. 
Beets (SHERIFF) (1855), 4 C. P. 537.— 


PART III. SECT. 2, SUB-SECT. 5.—A. 

fi. —— Land of ae ea of free grant.] 
—An execution against the lands of a 

atentee under the ae Granta & 

omesteads Act, R. S. O. 1887, o. 25, 
on a judgment obtained for a debt 
incurred before location of the Janda, 
does not operate as a charge against 
the lands when sold by his devisee, 
even after the expiry of twenty years 
from the date of the location.—He 
BRATTY & FINLAYSON (1896), 27 O. R. 
642.—CAN. 

1356 i. Land held under joint tenancy.} 
-~~Lands were conveyed to a man & his 
wife as joint tenants & not as tenants 
in common :—Held : estates by entire- 
ties having been abolished, the joint 
estate was severable, & the "interest of 
one joint tenant could be sold under 
execution.—He CraiGa, [1929] 1D. L. lt. 
142; 63 O.L. k. 192.—CAN, 

sx. Land held by tenant in common — 
Claim by uther tenants in common for 
rent received in excess. fe ee en ”, 
CAN (1883), 10 P. R. 140.— 


——.J—Under a judgment 
obtained against a person in a district 
ct. the registrar of the ct., in executing 
such judgment, may seize "& take under 
a writ of execution the interests of such 
person in lands as a tenant in common 
= upon the writ being forwarded to the 

Negistrar-General, it is his duty to 
note it on the folium of the register 
which certifies the title of the registered 
Fre Ge as a tenant in gee tae —~ 

nm re GUSS ae 28 S. R. W. 

226; 45 N. . WN. do AUB. 

sz. Land held ‘by debtor at time of 
death—On judgment against re 
sentative.J}—Lands & tenements eld 
in fee simple by a debtor at the time of 
hie decease, may be legally taken in exe- 
cution ona judgment against his exor. or 
administrator.—ForsYtTH & pest ARD- 

sb. Estate in hands of exe cutor— 
Jud against debtor.}—In the 5 ec 
of ARTER, AscoT Le Co. 
Lp. v. CARTER, [1928] V. R. 2007 
{1928} Argus L. R. 199. Ba 

gi. —_——_ —— ee RUSSELL 
(1 oi 28 Gr. 419.—OAN. 

ae —— —-——, }+—-PARKE v. RILEY, 
3 & 


or devisee— Before 

Net old: a bond fide 
purchaser for valu e would have a good 
title as against cpeaitore: —REID ». 
MILLER (1865), 24 U. C. R. 610.—CAN. 
sc. Land regtsiered in name of debtor 
vested tn third party.|— 
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1250. Add. Citations :—1 New Pract. Cas. 476; 
sub nom. Rous v. SENtoR, 7 L. T. O. S. 60. 


1281a. Sale without order of court—Sale not con- 
firmed.|—R. v. Brunt (1828), 2 Y. & J. 120; 
148 BW. R. 857, 


- Appeal from—Lies to Court of Appeal.] 
—SMITH v. TSAKYRIS, [1929] W. N. 39; 167 
L. T. Jo. 92, C. A. 


1370a. ——— Subject to mortgage by sub-demise. }—- 
SmiTrH v. TSAKYRIS, [1929] W. N. 39; 167 
L. T. Jo. 92, C. A. 


.j—SmMItH v. Tsakyris, [1929] 


W.N. 39; 167 L. T. Jo. 92, C. A. 


Hela : not executable. —- UNION 
GovERNMENT (MINISTER OF JUSTICE) 
v. Bouam, [1927] App. D. 467.—8. AF. 


PART III. SECT. 2, SUB-SECT. 5.—C. 


g i. -}— After a mtge. 
in or has become forfeited by non- 
payment of the mtge. money, the 
mtgee.’s interest in tbe premises can- 
not be sold under an execution against 
land.—-Doxr d. CAMPBELL v. THOMPSON 
(1843), 2 Ont. Dig. 2640.—CAN. 

£ ii, Right of dower in equity of 
redemption. |}—-CANADIAN BANK OF CoM- 
MERCB vw. ROLSTON (1902), 22 0. L. 'T. 
232; 40.L R. 106; 1 0. W. R. 


351.— CAN ry 

ki. Interest of wnpaid vendor.}— 
The interest of an unpaid vendor of 
land made exigible under an cxecution 
against him by Land Titles Act, 
Rk. S. A., 1922, s. 112, includes the 
legal estate as affected by the contract 
together with the rights of the vendor 
under the contract; & it is that estate 
& those rights which are bound by the 
writ & may be sold by the sheriff.— 
Morton & CowrLt v. HOFFERT, 
{1924} 3 D. I. R. 163 [1924] 2 
W. W. KR. 529.—CAN. 

k ii. Assignee of purchaser under con- 
tract of sale.J}——-The cquitable interest 
of an assignee from the purchaser of a 
contract for the sale of land is exigible 
under a writ, of Di Ja. against the land 


ern 











of such assigneo.—-WARD v. ARCHER 
(1894), 24 0. eR. “350. —OAN. 
k iii. - -~-.}—Pltf. sold certain land 


ta deft. S. under agreement for sale, 
whereby ho became entitled to a 
transfer upon payment of the agreed. 
purehase price & compliance with 
stated conditions. Snbsequently the 
A. Co. recovered a judgment against 
S., & registered exeeution in usual 
form against his land. S., after such 
registration, assigned his whole eqnit- 
able interest. in such land to deft. "T. 
The Jegal title during this thine re- 
mained in pitt. In an action by pltf. 
under the contract, the A. Co. claimed 
a rigbt to intervene as having an 
interest in the land under their writ 
of execution :—-Held > having regard 
to the provisions of the Land Titles 
Act, it. was evidently the intention of 
the Legislature that writs of execution 
should bind only the interests of 

registered owners of Jand, the 
execution did not bind the ‘equitable 
interest of deft. S.; (2) no Hien is 
created by an execution against land, 
only such rights belug acquired as are 
given by the Land Titles Act, & which 
are not available as against “equitable 
interests.—--CANADIAN Pactrtc HRaAtt- 
Way t. SinzuR, 3S. L. &. 162.—CAN. 


sd. Debtor interested in pone held by 

e—Intercst suffictent discharge 

deht.)--MAaCDONALD & Co. 4 TRASDALE 
(1913), 24 O. W. R. 534.—OAN. 


se. What interests may be seived-— 
Under amendment to Land Titles Act, 
8. 125. ae oe v. STRRLING LOAN 
fAtpae W. RR. 569; 23 D. L. R. 
540 > 8 Sask. L. R. 289.——-CAN. 


‘* See, 
22). 9° 


st. Equitable interest held as trustee.) 
—C., who had an interest in certain 
land, as purchaser from W., the bean 

rice not having been paid, axsi 
his interest to pitf. upon vue that ne 
latter should sunport O. his wife 
for the remainder of their eae & on 
their death pay all their debts & 
funeral expenses, whereupon the trust 
should cease, & pltf. should be entitled 
to all the interest of “rt in ie property 
free from any trust; & ole . agreed to 

pay to W. the balance of the purchase 
Dries :~Held: C.’s eduitable” intorest 
asap archaser, if transferred to 1tf., 
gave the latter no estate in the land, 
save to the extent to which a ct. of 
equity would give O. specific per- 
formance of his aero ent with 
& that interest would be taken by pitt. 
as a trust estate, & would not be sale- 
able wuder & writ of fi. fa. against 
pltf.’s janet: —KIMNIAK v. ANDERSON 
Popeye . L R. 904; 63 0. L. R. 


PART III. SECT. 2, SUB-SECT. 

sg. Timber.]J—~Where the owner of 
land sells the timber after a writ against 
his land is placed in the sheriff’s hands, 
& the purchaser cuts down & removes 
the timber before an injunction is 
obtained, be is accountable to the 
execution creditor for such timber.— 
PEOWN v. Saag (1865), 11 Gr. 239.— 


PART III. SECT. 2, SUB-SECT. 7. 
Where prior assignment 
ey benefit of creditors.}—B. made an 
assignment to C. for benefit of his 
creditors. Various executions were 
jssued against B.’a lands & notice 
thereof filed with the Registrar of 
Titles. C. ap lied for a_ certificate 
of title to B.’s lands :—Held: registrar 
must issue ‘the certificate without 
endorsing thereon the executions of 
which he has received notice.—He 
BRooKS (1900), 12 W. L. R. 303.— CAN. 

ai. pale as oo a assignment 
for benefit of creditars.J--MCINTYRE v. 
Sunaw (1866), 12 Gr. 295.—CAN, 

a ij. ——~ Effect as aguinst unrecorded 
deed.|—GRINDLEY v. BLAKIE eee 





a 








19 N.S. R R. (7 R, & G.) 27; 7CL. T 
50. Wi r 

Effect on judgment mort- 
pane, Mea: @ judgment rntge. did 


not obtain priority over a judgment 
registered under 3 & 4 Vict. c. 105, 
but not re-registéred within five yoars 
next before the registration of theo 
judgment mtge.—REID v. MILLER, 
{1928} N. I. 151.—IR. 


e i, Judgment for alimony.|— 
Where, at the time a judgment for 
alimony is registered against tho hus- 
band's interest in cortain Jand held by 
him under an uncompleted agreement 
for sale, he is in a position to compel 

epee performance of the agreement, 
a ae ent is a charge on the hus- 
wee nterest; & if, subsequently 
to the registration of the judgment, 
with knowledge of it, the venir 
accepta from the husband a quit- 
claim deed of all of the latter’s estate 
& interest in the land, the vendor 
holds that interest subject, to the charge 
untll the charge is extinguished.— 
BRiaGs v. CARSON, Se Dd. L. R. 





7743 lee } 38 W. 465; 19 
Sask. . R. 69.—CAN 
e ree How far binding— Defendant 





mere conduit pipe to convey title from 
vendor to third party. |— OWEN v. LYNOH 
es 11 N. OR R. (2 R. & OC.) 406.— 


e ili, ———- 5 R. S. c. 84, 8. ats 
Effect of. ar is ha LAND Co. 
Torry (1884), 16 N.S RGR & GS 
401.—CAN. 





now, Land Charges Act, 1925 (c. 


Vol. XXI.—Execution. Cases 1428—1506. 
1428. To cross-references before this case add 1500. Add. Annotation :--As to (8) Refd. Smith v. 


Tsakyris (1929), 167 L. T. Jo. 92. 


1506. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 43 T. L. RB. 495. 


sh. Duty of registrar—With notice o 
writ of ey ee not issued Fee 
landa ed homestead. |——Re 
yaaa (1890), 1 1 Terr. L. R. 282.— 


sj. Judgment not registered—Priority 
if mortgage.|—-M1INERAL PRopvucts Co. 

- CONTINENTAL TRUST Co. (1906), 37 
8. Cc. R. 517.—CAN. 

s (p. 571) 1. ———.]—As botween the 
ezecuson creditors of a vendor, & 

he assignee of his interest under an 
secant of sale, whose assignment 
was acquired subsequently to registra- 
tion of the executions :—Held: the 
instalment of purchase-money paid 
into ct. should belong to the exeoution 
creditors, but as the money had been 
obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s interest, & being in 
the sheriff’s hands should be subjec to 
distribution under Creditors’ Relief 
Act.—Morton & COWELL ¥. HOFFERT, 
[1924] 3 Db. L. R. 16; 2 WwW. W. Rh. 
529.—CAN. 


PART III. SECT. 2, SUB-SECT. 8.—A. 
1459 i. Right to nossession—As dgainst 
iby arties in possession—Not asserting 
title through debtor.}—HQWARDS v. BEN- 
NUTT (1869), 6 P. R. 161.—CAN. 
14598 li. -——— Possession taken 
fon, —DOor e Pee v. ROE (1845), 
sm. eae of pone to retain.]} —Dor 
d. pea CLARKE (1841), 1 Ont. Dig. 


pane HI. SECT. 2, SUB-SECT. 10.—A. 
a (p. 576) i. —— Mortgage not 
ee J—MorratT v. GROVER (1855), 

40. P. 402.—CAN. 
In hands of 


a (p. 576) ii. 
receiver.J—A judgment creditor can 
sel] properties in the bands of a receiver 
of the ct. in execution of a mtge. decree, 

receiver, who was 














although the 
appointed subsequently to the institu- 
tion of the mtge. sult, was not made 
a party to the suit.—TOOMEY . 
BHUPENDRA NATH BOSE (1928), I. L. R. 
7 Pat. 520.—IND. 
h (p. 576) i. —— 
iti 


-]—JONES v. JONES 
15 Gr. 40.—CAN, 

(p. 576) i. 

Siecnaele On & 


deed.}—MORAN 2%. 
PATTON (1853), 1 UC. R. 640.—CAN. 
bb (p. 576) ii. 


— 

DELISLE v. DEWITT (1859), 18 18 U.C. R. 
155.—CAN. 

bb (p. 576) iii. ~———, }— 
Low v. HI0Ks (1870), | 21 O. LO. P. 11 113.— 
OAN. 

bb (p. 576) iv. Relation back.j— 
The title conveyed by a sheriff’s deed 
to land, sold under an execution issued 
upon a judgment recovered in an action 
brought on a former judgment in the 
same ot., does not relate back to the 
time of signing the first Judgment, so 
as to defeat a conveyance made 
between the times of signing the first 
& second ea Veet iad d. PEABODY 














v. MCKNIGHT (1838), 2 N. B. R. (Ber.) 
567.—CAN. 
sane (p. 576) v. To day of 








sale.J-——Although a sheriff’s deed ast hd 
back to the day of sale, for the purpose 
of defeating milernodiate conveyances, 
the vendec cannot bring ejectment 
until the execution thereof.—GAVILLER 
«, BEATON (1862), 12 CO. P. 519.—CAN. 
co (p. 576) i. 
itle.}-—A ederer tr of ag on an 
execution, is entitled: recover in 
ejectment against tho antes or his 
representative, without proof of the 
debtor’s title, eo that he was 
rossession of the premises.—MORAN 
PATTON (1858), 10 Pry. Co. R. 640.—-CAN. 
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Into debtor’s . 


oo (p. 5 576) OY aaa To eee fade a 
on ro a 
time of the page RP helo Lae of a sheriff's 
sale of the land under an execution 
pass Libdas cme land to the Se TT ae 


ANDERS © STasivuk * {06 
D. L. oa 347 | (1926) 1 1 Ww. R. hoT 
20 Sask. L. R. 269.—C 


oc (p. 576) ili, eg to claim 
partition.J}—An order made on the 
appln. of purchaser at a_ sheriff’s 
sale of the interest of a husband, 
holding as joint tenant, for partition or 
sale was affirmed.— Re CRAIG, [1929] 
1D.L.R. 1423;°63 0. L. R. 192.—CAN. 

t (p. 577) i. —— No issue for 
two weeks.J—JOHN ABELL ENGINE & 








MACHINE WORKS Co. v. Soorr (1907), 
a L. R. 302; 6 Ww. L. R. 272.— 





g (p. 577) 1. Land held adversely 
by third party.}—A sheriff selling under 
execution is not within the class of 
cases which apply to a person selling 
land held adversely by ai here — 
DoOULL v. KeEere (1901), 84 N.S, R. 

15.—CAN. 

bh (p. 577) i, —— Error in jud, 
ment.j|-—~Held : the sheriff’s deed co d 
give no title. —VAREY v. MUMHEAD 
(1831), Dra. 486.—CAN. 

h (p. 577) ii. Too much 
sold.}—Held : no ground for invalidat- 
ing the sale—Dor d. HAGERMAN v. 
STRONG (1848), 4 U. C. R. 510.—OAN. 

















h (p. 577) Wil. Sale in 
separate lots.J—Held: permissible.— 
DOR d. RoBERTS v. WATSON (1850), 6 


B. R, (1 All.) 675.—CAN. 

nae P. 5 577) iv. —— Part only 
sold—Duty of sheriff to designate portion 
offered for sale.|--KNaGos v LEDYARD 
(1866), 12 Gr. 320.—CAN. 

h (p. 577) v. —— Sale of un- 
divided interest in township _lots.}— 
RATHBUN v. CULBERTSON (1875), 22 
Gr. 465.—CAN. 

h (p. 577) vi. Time of sale.] 
—Held: tho sheriff migbt sell at any 
time between the hours named in 2 




















Geo. 8, c. 12.—DoE d. ROBERTS - 
WaTSON (1850), 6 N R. (1 All.) 
675.—CAN. 

h (p. a aaa aa nee oe 
regarding ju creditor’s instruc- 
ll yl het ag Oe at once full amount 
instead of bidding gradually.)—Held: 


the judgment creditor had no rround 
of action against the sheriff.— 
v. THOMAS (SHERIFF) (1856), 13U.0. C. nh 
321.—C . 

h (p. 577) v oof of.}-— 
are v. MCNEILL (1863), 13 C. P. 189.— 


h (p. 577) ix. --—— -——- ———-. ]— 
FIELDS v. LIVINGSTON & WIGHTMAN 
(1866), 17 C. P. 15.—CAN. 

a (Ds ne. x. 3 —~ PS trletdad 
estopp rom disputing 

FERGURON Uv, FERGUSON ( 11869), mgt be. 
809.—CAN. 

h. (p. 577) xi. —— Effect of-—~—Sale of 
equity of redemption—Purchase by 
assignee from execidion creditor—Sub- 

sequent Ee ODI, to debtor. a eer 


iti, —— —— Pr 








* LOWERY toe Ww a : - T. 153 6 
0. L L. R. 547 GBBT GAN. 

h (p. 577) xii. ——— Covenanis.} 
—The implied covenants between 
vendor 


& purchaser, including those 
implied by Land Titles Act, R. 8. 8., 
1920 (c. 67), 8. 64 (2), do not come into 
existence where land is sold by the 


sheriff under execution. re wes ERSON v. 
Srasiok (No. 3), {1927] 1 L. R. 
ere (1927) 1 W. W. R. 49; rei Sask. 

h i 577) xiii. —— Right to proceeds 


—Two writs lodged with registrar. }— 
Re THe Massty MANUFACTURING Co. 


Cases 1552a—1754. ENGLISH AND Empire Digest SUPPLEMENT. 


1552a. Equitable ee eee agree 
a v. TALLENTIRE, [1877] W. N 
] 


1564a. Issue into county palatine—Indorsement 
for less than £50.])—Brown v. M‘MILLAN 
(1840), 7M. & W. 196; 10 L. J. Ex. 147; 
151 E. R. 736 ; sub nom. BROWN v. MACMIL- 
LAN, SAME v. MACPHERSON, 8 Dowl. 852; 
H. & W. 46; 4 Jur. 1090. 

1569. Add—ANON. (1774), Lofft, 390. 

1576a. When completed.|—OWEN v. OWEN (1831), 
2B. & Ad. 805; 109 BE. R. 1341. 

1577a. ——- Whether defendant discharged.]— 
HODGSON v. TOWNING (1837), Will. Woll. & 
Dav. 58; sub nom. ANON., 1 Jur. 84. 


Annotation : —Consd, Ase Kurboolic Mahomed v. R. (1843), 
4 Moo. P. C.C 


1578a. Right é eeali outer doors.]—MALEVERER 
a SPINKE (1537), 1 Dyer, 35b; 73 E. R. 


1578b. ——— After escape of prisoner.|] — ANON. 
(1774), Lofft, 390; 98 HW. R. 709. 


1578c. ~..—HopxkIns v. NIGHTINGALE (1794), 
1 Esp. 99; 170 BH. R. 292, N. P. 


1579a. Opening of door obtained by trick.|— 
Held: an unlawful entry.—ParKkE & PER- 
re ». Evans (1615), Hob. 62; 80 BE. R. 

ll. 


Annotations :—Reld. Lee v. Cannel (1774), 1 Cowp. 1; 
Sandon v. Jervis (1859), E. B. & K 





1578b. —-—-.]-ANON. (1695), i a Rep. 73; 
88 E. Rf. 1172. 
1580a. What Is outer door—Whether hole in 


wall.|—Where it was proved that a hole in 

* the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory :—Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house.— WHALLEY v. WILLIAMSON 
(1836), 7 C. & P. 294; 173 E. R. 130. 


1581a. ——_.|—_ Rina v. Hype (1850), 14 L. T. 
0. S. 377. 


v. Hunt, THE McCormick ae 
ING MACHINE Co. v. HUNT (1895), 2 
Terr. L. lt. 84.—-CAN. 


11925) 2 D 


of distribution. a wea v. GEORGE, 
W.W. 1.579: 35 iC. R. 134.—CAN. 








1584a. | —Held : valid.— ANON. (1702), 
% Mod. Rep. 8; 87 BE. R. 1060. 

Annotation :—Apld. Bandas. Jorvis (1858), E. B. & E. 935. 

1584b. | Window broken to take into custody.] 
—Held: valid.—Lioyp v. SANDILANDS 
(1818), 8 Taunt. 250; 2 Moore, C. P. 207; 
129 F. R. 379. 





1615. Add. Annotation :—Refd. Ellis 7. Stenning 
& Son, Ltd. (1982), 76 Sol. Jo. 232. 
1618. Add. Annotation :~-Refd. Ellis ». Stenning 


& Son, Ltd. (1932), 76 Sol. Jo. 232. 

1658a. ——— More than amount of rent due—Re- 
delivery of surplus]—Several crops having 
been taken under an habere facias posscssionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft. after deducting the amount of 
rent due.—Dor d. UPTon v. WITHERWICK 
(1825), 3 Bing. 11; 10 Moore, OC. P. 267; 
31L. J.0.8.C. P. 126; 130 E.R. 417. 

Annotation :—Refd. Kelly v. Webber (1800), 3 L. T. 124. 

1704. Add. Annotations :—Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. (. 95; Lazard Bros. & Co. vw. 
Banque Industrielle de Moscou, Lazard Bros. 


& Co. vr. Midland Bank, Ltd. (1931), 101 L. J. 
K. B. 65. 
1706a. ———- —-—- Payment of rent—How rent 


calculated.|—-Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing.—- Dor d. Hakcourr v. 
Rok (1813), 4 Taunt. 883; 128 KB. WR. 579. 


1720. Add. Annotations :—Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Capron v. 
Capron, [1927] P. 243. 


1745. ddd. Annotation :-—Refd. Therian Trust, 
fittd. «. Founders Trust & Investment Co. 
(1982), 48 Te i. RR. 292. 

1758. Add. Annotations :-—Refd. Capron v, Capron, 
[1927] P. 248; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations :— Refd. Capron v. Capron, 
f1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


1557 iii. Notice of motion 
not given toe purchascr.J—Held: the ct. 
would not interfere.—McGILLis »v. 








[1925] 1 


h (p. 577) xiv. Under writ of 
execution lodged prior to agreement for 
sale to third inl BORD tale tes—A fidavits 
in support of confirmation of sale 
irregular.}—Re Price (1912), 21 W.L. KR. 
299.—CAN 

dd (p. 577) i. Lands sold subject to 
** incumbrances *’—Whether subject to 
subsequent executions.}] — GRIESE ¥v. 
wee Aa pas 23 W. L. R. 709; 4 
W. W. kh. 77.—CAN. 

Sa, je of sale—Right of 
appeal.}~-A local master, in con- 
firming a sale of jJand sold under 
exccution, is not acting in a matter or 
an action in ct. but as persona designata 
under Land Titles Act, R. 8. 8., 1920, 
c Ne & the only appeal is to the Ct. 

yer eal.—ETHIER v. NOLLE, [1924] 
. R. 493.—CAN. 


Me Distribution of proceeds of sale. }— 
The proceeds of a sale of land under 
exccution when paid over to the 
registrar of the ct. are distributable 
by him as if they were money in the 
hands of the sheriff distributable under 
Creditors’ Relief Act. An appeal lies 
to a judge froin the registrar’s scheme 


sc. Right to sell—To realise judgment 
of county court.}—Queen’s Bench Act, 
1895, rr. 804 to 806, do not authorise 
proceedings to be taken in 4 summary 
way under them for the purpose of 
realising a registered judgment of a 
county ct. by sale of land, such rules 
pane ie seuss only to judgments ip 
—PROCTOR v. PAKKER (1897), 

i Men. L. R. 485.—CAN. 


ad. Affidavit of execution of transfer— 
uthoris 


Sworn before una 33 person, |— 
JOHN ABELL ENGINE MACHINE 
Works Co. v. ScoTr 901), 6W.L. I. 
272; 6 Terr. L. R. 302.—CAN. 


af. Proceedings to confirm sale-~-IIow 
intituled.|—Jonn ABELL ENGINE & 
SNE Works Co. v. ScoTr (1907), 
6W.L. R. 272; 6 Terr. L. R. 302.— 


PART III. SECT 2, SUB-SECT. 11. 

1557 {§. Order nf court—When court will 
set aside sale—On equitahle grounds. 
Woon v. LEEMING (1 (1827), Pay. 463.— 
CAN. 

1557 ii. -—— ——— .]—CAMPrBELL 
ov. Smit (1863), 10 Gr. 206.—CAN. 
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np pais (1839), 2 Ont. Dig. 2662.— 


PART III. SECT. 3, SUB-SECT. 3.—A. 
ey i i dco after surrender—Sel 
aside.J}—-WARD v. STOCKING (1825), 
Tay. 216.—CAN, 


PART II. SECT 3, SUB-SECT. 5. aut 

ai. ——~ By mistake—Second wri 
refused. —_BRADaUEY v. LONEY ( 1842), 
6 O. 8S. 291.—CAN. 

a li. —— Where proof of no intention 
to Leave province-—-Ownershinp of property 
sufficient to satisfy debt.}—TOOLK v. 
Hy A NERERDY: (1928) 3 D. L. R. 38.— 

sk. Not granted--Deblor having 
intercst in land not subject to execution.] 
—~Ke GELDERT v. Hoar, Ez p. GELDERT 
(1899), 34 N. B. R. 612.—GAN. 


PART III. SECT. 5, SUB-SECT. 38 
ri. By whom Pe baie & Pies 
By clerk of court eee 
ALLENACH ¥. Debnie (508) B. 
Dig. 493.—CAN. 





1754a. -.]—Semble: arrears of alimony accrued 
duc come within the scope of R.S. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time.—-CAPRON v. CAPRON, [1927] P. 
243; 96 L. J. P. 151; 187 L. T. 568; 48 
T. LL. R. 667; 71 Sol. Jo. 711. 


1758. Add. Annotation :—Refd. Re Nelson, Norris 
v. Nelson, [1928] Ch. 920, n. ° 

1769. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1847. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 

1855. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 


Vol. XXI,—Execution. Cases 1754a—2084a. 


1882a. S. P. Re Rusu (1870), L. R. 10 Eq. 442; 
39 L. J. Ch. 759. 


1912. Add. Annotation :—Refd. Capron »v. Capron, 
[1927] P. 243. 


1944. Add. Citations :—sub nom. KIRLEW v. Burts, 
2B. & Ad. 736, n.; 109 H.R. 1818. 
Add. Annotations :—Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & S. 174; Cole- 
aes v. Layton (1833), 1 Nev. & M. K. B. 


1955. Add. Annotation: — Refd. Re Woods 
(Bristol), Ltd. (1931), 47 T. L. R. 464. 


Part V.—Analogous Proceedings. 


2046. In the cross-reference before this case, for 
‘METROPOLIS’? read *“ Mayor’s & CITY OF 
LONDON CourRt.’’ 


2059a. Judgment by default-—Against dissolved 
foreign corporation. |—An English fimm com- 
menced an action in 1980 against the Moscow 
Industrial Bank claiming payment of a large 
sum of money, &, on the strength of an 
aflidavil stating that the Moscow Industrial 
Bank was domiciled in Russia & that there 
was no way of effeeting personal service on 
it, obtained leave under R. S. C., Ord. 9, 
r. 2, to serve notice of the writ by posting it 
by registered letter to the bank at Muscow 
where its head office had been. No appear- 
ance having been entered, judgment by 
default was signed against the Moscow 
Industrial Bank on Nov. 24, 1930. Some 
days later a letter was received from the 
Jondon Embassy of the Soviet Republic, 
stating that notice of the writ could not be 
delivered, as the Moscow Industrial Bank 
went out of existence in 1917. After having 
obtained judgment by default, pltfs. obtained 
a garnishee order ats! against the Midland 
Bank attaching money alleged to be due 


from that bank to the Moscow Industrial 
Bank, & that order was subsequently made 
absolute. On appeal by the Midland Bank : 
Held: (1) on the evidence of the Russian 
decrees as tu Russian corpns., & of Jussian 
lawyers as to the effect of those decrees, that 

the Moscow Industrial Bank had ceased to 

- exist as a juristic person in 1930, & therefore 
that the judgment by default obtained 
against it by pltfs. was a nullity, & conse- 
quently that no garnishee proceedings could 

be founded upon it; & (2) in any view the 
garnishee order nisi ought not to have been 
made absolute, inasmuch as service of notice 

of the writ on the Moscow Industrial Bank 

was irregular in that the procedure applicable 

to service in a foreign country, as prescribed 

by R.S. C., Ord. 11, r. 8, had not been 
followed.--- LAZARD Bros. & Co. vv. BANQUE 
INDUSTRIELLE DE Moscou ; LAZARD Bros. 

& Co. co MIpLANp BANK, Lrp., [1932] 1 
K.B.617; 10LL. J. K.B. 65; 146 L. T. 240, 
C.A.s afd. AO TLL R.9L; TSol. Jo. 888, HH. L. 
2084a. Person out of jurisdiction.|—R. S. C., 
Ord. 45, r. 1, contemplates both a garnishee 

& a debt recoverable within the jurisdiction. 





PART V. SECT. 1, SUB-SECT. 2.—A. 


sl. Magistrate’s order for maintenance 
of deserted wife—Afirmed by county 
court.|)-—Held : a judgmont enforceable 
by the attachment of a debt due to the 
husband.— BROWN v. Brown, [1927] 4 
D.. KR. 314; [1927] 3 W. W. R. 172; 
38 B. C. R, 473.—CAN. 


sm. Judgment by consent—Not to be 
entered till subsequent date.}—Where oa 
consent judgment provides that it 
shall not be entered until a subsequent 
date the party for whom the judgment 
is given cannot in the meantime truth- 
fully make the affidavit required by 
King’s Bench Act, s. 759, for the 
obtaining of a garnishee order.— 
HODQKINS v. HaRRIS INVESTORS, LTD., 
11920} 1 D. L. R. 1893; [1928] 3 
W. W. Rh. 540.—-CAN. 


PART V. SECT. 1, SUB-SECT. 2.—B. 


ni. —— Making assignment in bank- 
ruptcy.j}—Where aftor recovering a 
judgment the judgment creditor mukes 
an assignment in bkpcy., & there has 
been no re-assigument of the judgment 
to him, a garnishee summons issued by 
him, on an affidavit which states that 
the judgment debtor is indebted to him 
in respect of such judgment, is a nullity 
& cannot be cured by acquiescence, 
particularly in the absence of knowledge 
on the part of the garnishee.—-LANIN 


v. ZAWISLAK & DEMOosKY (Sask.), [1927] 
2W. W. ii. 71.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.—C. 


2077 ii. -+~An applica- 
tion to set aside a garnishee summons, 
on the ground that the money attached 
is trust money & does not belong to 
appct., will not be entertained.— 
THOMPSON v. FRASER (Sask.), [1926] 
3 W. W. It. 251.—CAN. 

k. Read now * 2084a i. 
of jurisdiction.”’ 

). Read now " 2084: ii.’”’ 

m. Tead now ‘“ 2084a iii.” 

n. Read now “ 2084a iv.” 

o. Read now “ 2084a v.’’ 

2084a vi. ——— Dell payable within 
province.}---While ordinarily Attach- 
ment of Debts Act, R. S. 8., 1930, does 
not apply to persons rosident outside 
Saskatchewan, yet it does apply when 
such persons submit, themselves to the 
jurisdiction of the Saskatchewan cts. 
& are temporarily within the province 
& the debt garnished is payable within 
the province.—-MCILRATH LUMBER Co., 
Lrp. v. SHORE & SrioReE & DENNISSON, 
[1VSIE} 2 WLW. RR. 7853 4 DL. R804. 


~~ 








Person out 


2084a vii. —-—— Licensed to do busi- 
ness in Canada.) -Applt., in May, 1928, 
issued in the United States an insurance 
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policy to I. an Americun subject, by 
which it. agreed to ludemuifty F. against 
loss by reason of her Jegal liability to 
pay damages to others arising out of 
the ownership, operation or use of her 
automobile within the United States 
or Canada. Resp. adduced evidence 
that on Mar. 23, 1929, applt. was 
licensed to carry on the business of 
automobile & other insurance in 
Ontario, & showing its head office for 
the province, & its assets in Ontario 
(moneys in bank) & ifs assets deposited 
with the Reeeiver-General of Canada 
for the protection of Canadian policy 
holders, as shown by its annual state- 
menut filed as required by law :—Z/eld > 
applt. was a * person within Ontario ” 
& was “indebted to the judgment 
debtor,” withiu r. 590 of the Ontario 
Rules of C't.-—CrENTURY INDEMNITY Co. 
vr. RoGerRe & FrezGeERaLp, [PY8ZPS. CL RR. 
oyas) 2D. bh. WR. 5823: affy., (19381) 3 
Dr. RA. zz5o3 O. R. 842.---CAN, 

so. Debtor out of jurisdiction—WWrit 
obtaincd ex parte—Leare to execute. |— 
JONES v. JONES, [1928] V. L. R. 24.-— 
AUS. 

sq. Company in liquidation.}—When 
a co. is in liquidation its funds are not 
subject to garnishment.—RUDDELL 
GRAIN GROWERS Ass’N., LTD. wv. 
CLEATOR & SASKATCHEWAN CO-OPERA- 
TIVE ELEVATOR Co., LTp., [1928] 1 
W. W. RR. 222.—CAN. 


Cases 2084a-—-2124a. ENGLISH AND Emptre Diarest SUPPLEMENT. 


A jud 
English 


by a 
RICHARDSON, [1927] 


Sol. Jo. 695. 


PART V. SECT. 1, SUB-SECT, 3.-—A. 
r (p. 621) f. -}—~Money paid 
into ot. cannot be attached by garnish- 
ing the olerk of the ct.—-RoOYAL BANK 
OF CANADA v. VAN BUREN & McKay 
(Alta.), {1927} nf W. W. R. 268.—CAN. 


¥ (p. 621) ii. —— -+—Money paid 
into ct. as compensation due to the 
dependants of a deceased workman 
under Workmen’s Compensation Act, 
1925 (c. 84), is not subject to arrest- 
ment.—WILLIAM Barmp & Co. v. 
CaMPBELL, [1928] S. C. 314.—SCOT. 
Fe EL aot Pree petit Fs cman’ 
returni officer.j-—-Held: no 
attachable. CagiacH vo. SUTHERLAND 
an (1895), 3 Terr. L. R. 303.— 


k (p. 622) ---HIME v. 
COULTHARD (1910), 15 W. L. R. 288; 
20 Maa. L. R, 164.—CAN. 

k (p. 622) if. For destruction 
of exempt y.}——Where a claim for 
damages for the destruction of exempt 
property has been converted into a 
debt, the amount thereof is not exempt 
from garnishment.—Ross v. ROGERS 
& CANADIAN NATIONAL Rys. (Sask.), 
{1927] 3 Ww. Ww. R. 1869.—CAN. 

k (p. 622) iil. ——— Interest aa.] 
~—A claim for interest as damages is 
not one for a debt or liquidated demand 
within Attachment of Debts Act, 
R. 8. 8., 1930.—BuoKoltz ». P. W. 














i. —— 














Granam & Sona, Lrp., [1931] 2 
W. W. R. 90; on appeal, [1931] 2 
W.W. BR. 7372 4D. L. R, 854.—CAN, 


k (p. 622) iv. —--~ --—— Against 
stockbroker.|——-MACKEE v. SOLLOWAY 
MILIA & Co., Lrp., [1930] 1 W. W. Rh. 
563: 3D. L. R145; 42 B.C. R. 438. 


—CAN. 

1(p. 622)%. Conditional annuity. ] 
—Testator bequeathed his estate to 
trustecs upon trust (infer alia) to pay 
out of the income to his widow an 
annuity of £200 ‘subject to the 
obligation of maintaining & educatin 
thereout such of my children as sh 
for the time being be minors & shall 
not be married. On a motion to make 
absolute a charging-order nisi affecting 
to attach the widow’s interest in the 
annuity :—Held: the annuity, bein 
a debt subject to a condition, coulc 
not be attached, & the motion should 
be dismissed.—PURLIC TRUSTEE 1. 
ooo {1931} N. Z LL. BR. 321.— 


1 (p. 624) I. Deposit paid under 
agreement to purchase.}—Judgment 
debtor by memorandum in writing 
agreed to urchase from opus. 
(garnishees) land on which a house 


was to be erected. He Tae PS to pa 
& paid to applits. £10 deposit” 


** balance’ purchase-money when 
house is completed. No price was 
specified. It was not clear on the 
evidence whether the price had been 
subsequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said he would consider 
the matter, & continued to negotiate 
cither us to the price or arrangements 
for payment until he was served with 
the garnishee order nisi, when he 
eed to take the land for 21,150 :— 
eld: the amount of the deposit was 
neither a debt owing or accruing from 








ent debtor had a balance in an 
ank with foreign branches where 
foreign currency was in use. 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the judgment debtor 
at its foreign branches :—-Held: the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
garnishee order.—RICHARDSON  v. 
P. 228; 
125; 137 L. T. 492; 43 T. L. R. 681; 71 


2086a. 
It was claimed 
1 Ch. 221. 


96 L. J. P. 


~.J—FASSNIDGH v. Frint & Son (1892), 
8T. L. R. 213. 

2107. Add. Annotation :—Refd. Re Pinto Leite & 
Nephews, Ez p. Visconde Des Olivaes, [1929] 


2108. Add. Annotation :—Expld. Re Clark, Clark 
v. Clark, [1926] Ch. 838. 

2121. Add. Annotations :—-Consd. Rekstin v. Kom- 
severput} Bureau (Bank for Russian Trade, 
Ltd.) (1982), 48 T. L. R. 578. Refd. Richard- 
son v. Richardson, [1927] P. 228. 


2124a. Must be recoverable within jurisdiction.]— 


RICHARDSON v. RICHARDSON, No, 2084a, ante. 


the hees to judgment debtor, 
the deposit was intended to remain 
with applts. until it was certain that 
negotiations for the contract had failed, 
& was not subject to attachment.— 
MAYWALD ¥, RIEDEL, [1927] 8S. A. S. R. 
345.—AUS. 

m (p. 624). Revad., (1924) 1 D. L. R. 
1154; (1924] 1 W. W. R. 707; 18 
Sask. L. R. 158. 

m (p. 624) 1. .}~—The 
balance of purchasc-money owin 
under an agreement of sale of lan 
though all overdue, & assuming that 
the vendor is able & willing to convey 
& that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment of the 
puscpase-ouey: but where no transfer 

as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected & unconditional 
one.—-REED v. RENTON & PETTINGER, 
[1924] 2 W. W. R. 223.—CAN. 








m (p. 624) if. -———- -——~.]-—MoorkE 
t. NYLAND, MOPHERSON, [1930] 1 
~R. 203; 42 


W. W. R. 627; 3D. L 
B. C. R. 444,—CAN. 

m (p. 624) iii.— —- Balance of payment 
to mortgagee under policy taken out by 
morigagor.}—-A hail-insurance policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable to the mtgees., ‘‘ as their 
interests may appear’? & that the 
policy was held as collateral security 
to the mtge. On a loss occurring, 
the amount thereof was paid by the 
insurance co. to the mtgees., who 
applied part of it in payment of arrears 
then due on the mtge. & entered the 
surplus in their books “ to the credit 
of the mtge. account.” On be 
served with a garnishee order the 
mtgees. paid the amount claimed 
into ct.:—Held: the money in ct. 
should be paid to the garnishing 
creditor.—RoYAL BANK OF CANADA 
v. KENWARD, [1925] 4 D. L. R. 905; 

m (p. 624) iv. ——— Purchase-money 
deposited in escrow.}—-The purchase 
price of land deposited in escrow pend- 
ing the showing of proper title & 
delivery of the conveyance :—Held: 
garnishable, where there was no sug- 

tion that there was any defect of 
Fitio, or that there would be any obstacle 
to the execution & delivery of the 
conveyance.—-HANKEY & Co., . v. 
VERNON, [1926]1 D. L. R. 684 ; (1926) 
aan WwW. R. 375; 36 B. C. R. 401.— 

r(p. 624) i. Money due on mort- 
gage.}--Moneys due on a mtge. of land 
are subject to garnishment, even 
though, as in Alberta, Judicature Act 
re that, unless the ct. otherwise 
onder, the land be sold before the 
mtgee. issues execution.— Roya BANK 
or CANADA U. LEE & W. B. Morratr & 
Co. (Alta.), (1929) 4 D. L. R. 975; 3 
W. WwW. R, 260.—-CAN. 


PART Vv. SECT. 1, SUB-SECT. 3.—B. 

pohal a date of sibel of 
order——-Necesstty for—Salary pa a 
end of month in which order served.)-— 
Stump v. BaTzoLD & ZIon UNITED 
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Cauren, [1931] 2 W. W. TR. 784; 44 


B. C. Ik. 282.-~-CAN. 
2115 iii. .]—~-Where at the 


time of the issuance of the garnishee 
order the obligation to pay the mone 
is dependent upon conditions whic 
may or may not he fulfilled there is no 
debt due or accruing due. An accruing 
debt is one which, although not yet 
ayable, is yet an existing obligation.— 
ATER v. STYLES & METROPOLITAN 
LiFe INSURANCE Co., [1930] 2 W. W. R. 
241; 3D.L. R. 609; 42 B.C. R. 463. 


d (p. 626) i. —-—— Payment of pur- 
chase-money conditional on clearing off 
encumbrances. }——W here PR se Ieee of 
purchase-money on a e of land is 
conditional on the clearing off of en- 
cumbrances, it is not g ble at a 
time when a transfer showing a clear 
title in the purchaser has not yet been 
rogistered.—H'aas v. MOMANUS (Alta.), 
[1930) 1 D. L. R. 302; 24 Alta. 
ae 317; [1929] 3 W. W. RB. 598.— 


sj. Must be at time of issue of sum- 
mons.J}—THORESON tv. BLAIRMORE 
ScHooL Districr TrRoustTess (Alta.), 
(1923733 D.L.R. 641; (1927]2W.W.R. 
439.—CAN., 


sk. Claim by diamissed servant.}— 
Where the debt alleged to be due from 
the garnishee to deft. was based on an 
oral agreement of service for one year, 
& deft. had been dismissed by the 
garnishee & had retained a solr., who 
wrote stating that deft. intended to 
hold the garnishee to his contract & 
threatening legal proceedings, but no 
writ had en issued at the time of 
the servioe of the garnishee summons: 
—Held;:; there was no debt due or 
accruing due from the garnishee to 
deft.—Masron v. McLeonp & Fosten, 
{1945 1D. Le. R. 7623; [1925} 1 
We . Tt. 165: 19 Sask. L. BR. 221.— 








PART V. SECT. 1, SUB-SECT. 3.—E. 


2124 ii, —-——.]—-PARKER v. MCILWAIN 
(1896), 17 2, R. 84.—CAN, 


PART V. SECT. 1, SUB-SECT. 3.—F. 


2131 u.—-—~- -——.}--Garnishee 
orders take effect only aa against that 
which debtor can properly, & without 
violation of any other rights of any 
one else, grant.--CAMPBELL v. GEM- 
MELL (1890), 6 Man. L. R. $55.—OAN. 

t 1. Debt due to judgment debtor in 
nt.j—Held: not 
attachable Ae ee GA v. WILEY 


sl. Debt due from one parinershtp to 
debtor of another partnership—One 
riner common to both . .)}— 
CCORMIOK tv. PARK (1859), 9 O. P. 


$30.—CAN. 

so. M lodged by candidate for 
election-— Before election held.}—Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
8. 127, are not, before the election has 
taken place, attachable as a debt due 
by the returning officer to the candi- 
date.—-HUnT sv. oe deka {1928} 


2185. Add. Annotation :—Refd. Gottliffe v. Edel- 


ston, [1930] 2 K. B. 378. 


2140. Add. Annotation :—Aa to (1) Consd. Rekstin 
v. Severo Sibirsko Gosudarstvernnoe Akcio- 
nernoe Olschestro Komseverputj & Bank for 
Russian Trade, Ltd. (1932), 48 T. L. R. 422. 

-}—Judgment debtors instructed 

their bank to transfer their account to the 

account of another body which had diplomatic 
privilege & to close their account, & that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 
in the transfer by the proposed transferees 
the judgment creditor served a garnishec 
order nisi on the bank attaching the judg- 
ment debtors’ account :—Held: 
the bank received notice to close & transfer 
the account, & the appropriate book entries 


2140a. 








PART V. SECT. 1, SUB-SECT. 3.—H. 
0 i. Liffect of defect.}—Pursuant 
to a garnishee order issued by a judg- 
ment creditor in a county ct. action 
tho garnishee, having been notified by 
aw bunk that the bank held an assign- 
mont from deft. co. of all book debts 
due to said co., paid the amount into 
etl. The assignment, had heen executed 
by deft. co. under seal by its president 
& its secretary-treasurer, The presi- 
dent was the garnishor. The assign- 
mont stated that it was made “ for 
valuable considcration,’* & the accom- 
panving affidavit by an agent of the 
bank stated that the assignment was 
‘for good or valuable consideration, as 
set forth in said conveyance or assign- 
nent :—7Zeld: although the assign- 
mont was defective becauso it did not 
comply with seet. 3 of Bills of Sale & 
Chattel Mtge. Act, C.A., 1924, which 
governed the assignment in question, 
in that the assignment did not set out 
the full & true consideration for which 
it was given. vevertheless said defect. 
was of no uvail to the garnishor since 
tho right to garnish depeuds upun the 
dobt belonging to deft. when the order 
is taken out, & if the debtor has 
already parted with the debt under an 
ussigpinent good as between him & his 
assignee the defect. is inimaterial,— 
Mcilay «@ BANK OF MONTREAL, [1952] 
PWLW. BR. 8975 3 2D. I. RR. 226.-—-CAN. 
p i. Assignment of earnings of farm 
implement.}—An assignment of 26 
er cent. of the earnings of a farm 
mplement in favour of the vendor 
takes priority over a garnishee order 
attac Ruch earnings, even though 
the notice required to be given by the 
vendor was not served until after the 
Rervice of the garnishee order.— 
TURNER v. WATERILOO MANUFACTURING 
Co., [1926] 2 D. L. R. 7063; [1926] 
1 W. W. R, 949; 35 Man. L. R. 472.— 





PART Vv. SEOT. i, SUB-SECT. 8.—I. 

2142 iv. ———.}-—The word ‘“‘ debts,”’ 
as used in Code of Civil Procedure, 
8. 60, applies only to debts actually 
due ; cannot include debts, e.g. 
rent, which may become due in the 
future. Rent which has not yet 
become due cannot be attached cither 
as a debt or as an actionable claim.— 
LACHMAN v. JARBANDHAN (1927), 
1. L. R. 50 All. 507.~-IND. 


PART Vv. SECT. 1, SUB-SECT. 3.— J. 
6 (p. 633) 1. ——— Amount of exemption 
—Not affected by payments on 
account. }—-CONTINENTAL GUARANTY 
CORPN. OF CaNaDA, Ltp. v. Horo- 
DYBKE & CaNMORE CoaL Co., LTD. 
Sarre (1927) 1 WwW. W. R. 401.—OAN. 
(p. 683) i. ——— Deputy sheriff & 

N. B. e 76.--CAN, 
d (p. 688) il, ——- Workman—Dura- 
tion of em -}—DomiInion LUM- 


Vol. KXI. Execution. 
had been made, but no notice of the transfer 


Cases 2185—2156. 


had been given to the proposed transferees, 


existed ; 


(1) after 


BER & FuEL Co. v. Knapp, [1928] 2 
W. WwW. R. 257; 87 Man. L. R, 3463.— 


CAN. 

d (p. 633) fil. Wages Act, s.1.J— 
Pltfs., having an unsatistied Judgment 
against deft. attached a sum of money 
said to be due to him, in the hands of 
the W. Co., which paid it into ct. 
Deft. was in the employment of the 
co.; he was obliged by his contract 
with it to give his whole time & 
attention to its service; the sum 
attached was remuneration for the 
services he rendered to the co. as its 
Inanager, being a share of the profits 
agreed to be paid in addition to salary ; 
in his employment he d to act 
under the policies prescribed by the 
directors of the co.; & the sum 
attached was not payable to him in 
any capacity other than that of an 
employee of the co. :—Held: the sum 
attached was “ wages *’ within Wages 
Act, s. 1, & should be dealt with in 
accordance with s. 7.—CRAVEN wv. 
LALONDE, [1929] 4 D. L. R. 674; 64 
O. L. R. 135.— AN. 


2146 i. Superannuation allowance— 
Civil servant.}—Money lying to the 
credit of a retired Govt. servant in the 
General Provident Fund is not liable 
to attachment in execution of a decree 
against him.—SEOCRETARY OF STATE 





‘FOR INDIA IN COUNCIL v. HAR COARAN 


Das (1929), I. L. R. 51 All. 845.— 
IND. 


e (p. 633) i. ——.J—On the 
proper construction of Dried Fruits 
Act, 1924, in acquiring under that Act 
dried fruits on behalf of His Majesty 
the Minister of Agriculture acts merely 
as the instrument of the Crown. The 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, & therefore is not subject to 
attachment by garnishee proceedings. 
-—- MILDURA CO-OPERATIVE FrRu1T Co., 
LTp. vw. Noyce, Re Noyce, Ez p. 
MINISTER OF AGRICULTURE, [1928] 


r (p. 634) i. ——.}-—-The rule, 
whereby the remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of a Govt. Department.—MULVENNA 
Sane ADMIRALTY, (1926) 8. C. 842.— 


Schoo] Act, R. S. A., 1922 (c. 51), a 

teacher’s salary is not a debt accruing 

due from day to day.—THORESON v. 

BLAIRMORE SOHOOL DISTRIOT TRUSTEES 

{Alta.), ete 8D. L. R. 641; [1927] 2 
e ) ry 439.—CAN. 


f (p. 634) 1. —— Army surgeon.}— 
The pay of an _  assistant-surgeon, 
attached to a British regiment serving 
in India, is not liable to attachment in 
execution of a decree of a civil) ct.— 
BROWNE 0. Prarcr (1925), I. L. R. 
48 All. 73.—IND. 
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5 emeeineameeaaed 


the relation 
(2) the judgment debtors had 
ower to revoke the direction to close & 
ransfer their account at the time when the 
garnishee order was served; (3) at the time 
the garnishce order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by the proposed transfecree.— 
REKSTIN v. KOMSEVERPUTS BuREAU (BANK 
OF RUSSIAN TRADE, Lrp.) (1932), 147 L. T. 
231; 48 T. L. R. 578; 76 Sol. Jo. 494, C. A. 


2156. Add. Annotation :—As to (1) Refd. Re Pinto 
Leite & Nephews, Ea p. Visconde Des Olivaes, 
[1929] 1 Ch. 221. 


of banker customer still 


PART V. SEOT. 1, SUB-SECT. 4. 


sv. To what court—Court of division 
where garnishee resides.J—Re SAvoRD 
v. DESJARDINS, [1927] 1 D. L. R. 541; 
59 O. L. R. 645.—CAN. 


s. Revsd., 17 Alta. L. R. 109. 


cc. For “the affidavit was not 
sufficient ’’ read ‘‘ not insufficient.’’ 

d (p. 687) i. ——,}—In an 
affidavit in support of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amount thereof, & if his affirmation 
as to the amount is upon information 
& belief only his previous positiveness 
as to the indebtedness is thereby 
qualified ; & as to a judgment debt the 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 
for which judgment was recovered.— 
Frost v. ROCHON & VERBEIST, [1924] 
3 W. W. R, 422.—CAN. 
aftidavit in support of a garnishee 
summons with respect to a judgment 
debt. need not state the original 
amount of the judgment, but only the 
amount still due thereon.—PONTIUS v. 
Smit = & CONNAUGHTY, [19251 3 
D. L. R. 513: [1925] 2 W. W. R. 298; 
19 Sask. L. R. 497.—CAN. 

-J—An 


d (p. 637) iii. 
affidavit for a garnishee order is not 
sufficient, unless it states that it is 
founded upon information & belief, 
or that deponent bas knowledge of the 
facts.— TILLICUM ATHLETIC CLUB », 
BURIOR, [1925] 3 W. W. R. 368.—CAN. 

d (p. 637) iv. +, J~-- W here the 
affidavit in support of a 
order states that the garnishee is a 
certain named bank, it describes the 
garnishee sufficiently.—VAN Was- 
SENAHR v. ADAMB, [1 pu D. L. R. 
180; [1927] 2 W. W. R. 287; 38 
B C. R. 275.—CAN. 

d (p. 637) v. -+-An affi- 
davit for garnishing order before judg- 
ment must te shortly & concisely 
the cause of action in common & plain 
language, & a L pela order issued 
where the affidavit filed is defective 
in this respect will be set aside.— 
HUsN v. BOGACH, [1928] 3 W. W. R. 


422.—CAN. 
in an affidavit in support of a garnishec 
summons the fact of deft.’s indebted- 
ness to pltf. must be sworn to positivel 
& not on mere information & belief, 
this does not mean that plitf.’s know- 
ledge thereof must necessarily be 
absolute & complete.—POMFRET v. 
MoriE & IMPERIAL BANK OF CANADA, 
[1931] 2 W. W. R. 477; 3D. LR 
557 ; 25 Alta. L. R. 481.--OAN, 
d (p. 637) vii. .}—WILSON 
v. DOUGLAR, [1931] 2 D. L. R. 4133 3 
M. P, R, 84.--CAN. 


ad (p. 637) viii. Ser ee at w=, |--CURLEY 
































TERY 


Annotations :— Refd. Employers’ 
Liability Assce. Corpn. ». Sedgwick, Collins, 
[1927] A. C. 95; Richardson v. Richardson, 
{1927} P. 228. 


2170. Add. Annotations :—Folld. Employers’ Lia- 


bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A.C.95. Refd. Richardson v. Richard- 
son, [1927} P. 228. 


Cases 2100-—2220a, ENGLISH AND Empire Dicest SupPLEMENT. 
2169. Add. 


CotLins & Co. v. Rossiad INSURANCE Co. OF 
PETROGRAD, [1926] 1K. B. 1; 95 L. J. K. B. 
73; 183 L. T. 808; 41 T. L. R. 663, C. A.; 
affd. sub nom. EMPLOYERS: LIAaBILiry As- 
SURANCE CORPN. v. SEDGWICK, COLLINS & Co., 
[1927] A.C.95; sub nom. SEDGWICK, COLLINS 
& Co., Lrp. v. Rossra INSURANCE Co. OF 
PETROGRAD, 186 L. T. 72, H. L. 


2170a., 











-+—Pltfs. had brought an 
action & had signed a judgment against a 
Russian co. in default of appearance. 
of the writ had been effected by leaving a 
true copy of’ the writ of summons with one 
C., who was the person authorised by regis- 


Service 


Annotations -—Consd. Lazard Bros. & Co. v. Banque In- 
dustrielle do Moscou, Lazard Bros. & Co. v. Midlaud 
Bank, Ltd. (1931), 101 4. J. K. B. 68. 
(No. 3) (1997), 137 L. T. 3333 Sabuatior vo. Trading Co., 
{1927} 1 Ch. 495: 
Lancashire Jnsce., [1928] Ch, 922. Re Vocalion (foreign), 
Ltd. (1932), 48 T. L. R. 525... 


2188. Add. Annotations :--—Consd. Rekstin v. Kom- 


Refd. The Jupiter 


First ltussian Insee. v. London & 


_—d@ (p. 637) ix, —-— ~— —.]—--BANQUE 
CANADIENNE NATIONALE t. LABINE & B. (b 
C'OURTEMANCHE, 


tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. The 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. C. had endeavoured without 
success to have his name removed from the 
register :—Held: the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that co. in this country.—SEDG@WIcK 


11932] 3 W. W. RR. ap. 


PART V. SECT. 1, SUB-SECT. 6.— 


Onus of proof.J}—ADOLPH v. 
AN. Hitton & STEPHENS (1907), 7 Terr. 


severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578. Refd. Richard- 
son 7. Richardson, [1927] P. 228; Douglass 
v. Sdoyds Bank (1929), 34 Com. Cas. 263; 
Lazard Bros. & Co. v. Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 


2210a. ——— Not necessary to make judgment 


debtor a party.|—LEVENE v. Maron (1907), 
51 Sol. Jo. 532. 


2220a. Irregular service of notice of writ.j— 


LAZARD Bros. & Co. v. BANQUE INDUS- 
TRIELLE DE Moscou, LAZARD Bros. & Co. v. 
MIDLAND BANK. Lrtn., No. 2059a, ante. 


DONAGHUE v. CANADIAN BANK OF 
COMMERCE (Alta.), [1929] 4 D. L. R. 
640; 3 WwW. W. ht. 109.—-CAN. 


sa. Of garnishing creditors—Amend- 


h (p. 637) i. ——— Time for swearing. | 
—~The fact that the affidavit in support 
of a garnishee summons was rRworn 
before the action was begun, although 
on the same day on which the state- 
ment of clalm was issued, is ground for 
setting the garnishco summons aside.— 
MCPARLAND 1. Seymour, [1925] 4 
QD. L. R. 944 3 [1925] 3 WwW. W. RR. 666; 
rerag., {1925} 4 D. L. BR. 325; [1925] 
3 W. W. R. 250.—CAN. 


PART V. SECT. 1, SUB-SECT. 5.—B. 


q i. .J—Service of a garnishev 
summons sot asidc, the copy served 
not having been a true copy.— 
LIVERGANT v. CAPITAL JOBBERA, LTD., 
(1925) 3 W. W. R. 719.—CAN. 


PART V. aoa % ‘dail 6.— 
e a e 

2206 i. Claim by third party—Duty 
of court-—— Rights of third party.j—Held : 
when it is suggested by the garnishee 
on the return of an order nisi for the 
attachment of a debt that there is a 
claim by a third person in respect of 
that debt the justices should, in accord- 
ance with Justices Act, 1915, a. 131, 
direct such third agente to appear & 
state the nature particulars of his 
claiin; & where such third person 
appears, & his claim is disregarded by 
the justices, he has a right to be heard 
& is entitled to review an order of the 
justices as a ‘“ person who feels 
aggrieved ” within sect. 150 of the same 
Act.—HunaTv. BALFour, (1928) V.L. lt. 
488; {1928) Argus L. It. 313.—AUS. 


h i. —— 4 fidavit of denial—Crosa- 
examination on—What questions must 
be answered.}—WILBON ©. FLEMING 


h it. Attachment of Debts Act.}— 
There is strong authority for holding 
that a garnishee has not the right to 
have a garnishee summons set aside 
on an application based merely on the 
ground that there is no debt due from 
the garnishee to deft., since Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining such an issuec.— 
SIMONSON v. SIMONSON, [1928] 3 D. Iu. 
R.31; [1928] 1W. W.R. 863; 22 Sask. 
L. R. 481.—CAN. 








L. R. 407 > 6 Ww. L. R. 119.—CAN. 


ti, —— Jurisdiction of district court 
judge to set aside.}—RABINOVITCH 0. 
Frist, (1927] 3 lb. L. R. 8923; [1927] 
2W. W.R. 673; 21 Sask. L. R. 582.— 


st. Debt not liable to be garnisheed— 
Indian Act, Rk. S. C., 1906, ss. 99, 102.) 
—ARMSTRONG GROWERS’ ASSOCN, Ut. 
Harris, [1924] 1 bD. L. R. 1043; J 
W. W. R. 729; 33 B.C. R. 285.—CAN. 

sv. Error in form.J]— ARMSTRONG 
GROWERS’ ASSOCN. v. HARRIS, [1924] 
1D. L. R. 1043; 1 W. W. RR. 729; 
33 B.C. KH. 285.—CAN, 

sw. Who may apply.|—A ‘ person 
claiming to be intereatcd in the moncy 
attached,’’ within Attachinent of 
Debts Act, R. 8. S. 1920 (c. 59), 8. 7, 
is some person, other than pltf., deft. 
uf garnishce, who claims some iuterest 
in the moncy attached by the garnishee 
summons.—-PONT1IUB v. SMITH & CoNn- 
NAUGATY, [1925] 3 DPD. L. Tt. 513; 
{1925} 2 W. W. RR. 293; 19 Sask. L. 2. 
497.—CAN. 

sy. -——. }— Born & ELain v. KERSHY 
(B. C.), (1927) 2 D. L. R. 679: [1927] 1 
W. W. R. 665; 38 B.C. R. 342.—CAN, 


PART V. SECT. 1, SUB-SECT. 7. 


t I. Against prior a ment — 
Validity of assignment—Triai of issue 
to determine—Power to order. }—-PAQUET 
Co., Lrp. v. Wirsk & KRANT (Alta.), 
{1927} 1 W. W. FR. 685.—CAN. 

t i. Creditors Frelief Act, R. S. 
B. C., 1924 (c. 59).}--VERNON Harp- 
WARE Co. v. Rem & REINHARD (B. C.), 
{1927] 2 WwW. W. R. 117.—CAN. 


sz. Joint & several debi—Rights of 
creditor of individual debtor.}—Where 
money is levicd under an execution 
with respect to a joint & several debt 
a creditor to whorn one of said debtors 
is individually indebted te not entitled 
to share in its distribution under 
Creditors’ Relicf Act, R. 8. A., 1922, 
except as to the surpl . if any, which 
remains after the money has been 
applied in satisfaction of said debt.— 
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ment of summons—FPower of court.J— 
K., an administrator, had iv his hands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply ag “ K.”’ 'T., another creditor, 
then served a similar summons on XK., 
in which K. was described as “* adminis- 
trator of the estate.” The judge 
amended J.’8 summons by adding 
‘administrator of the estate’ :— 
Held; the judge had no power to give 
retroactive effect to the amendment, 

thus give J. priority of T. on the 
basis of earlier service.——TURVILLE 
wv. MaLuoy, {1929} 3 D. L. R. 253 83 
0. L. R. 612.—CAN. 


sb. Against wage-earners—ffect of 
Creditors’ Relief Act, R. 8. A., 1922.}—- 
Creditors’ Relief Act, R. 8. A., 1922, 
8. 5 (14), which gives priority to 
persons who ‘at the time of the 
seizure by the sheriff,” or within one 
month prior thereto, were employed 
by the execution debtor, does not 
entitle them to priority with respect to 
moneys which the sberiff received by 
virtue of garnishee proceedings.— 
LINTON v. FELANNIGAN, [1929] 3 
dD. L. R. 911; 1 . e be 921 ; 24 
Alta. L. RR. 27; revg., (1929) 1 W. W. R. 
195.—CAN. 

sc. Priority of equitable assignee—— 
Over subsequent garnishor.j- M. made 
an arrangement with an auctioneer to 
sell her chattels on Nov. 27, 192y. 
Before that date she gave to a ereditor 
a letter addressed to the auctioneer 
asking him to pay to the creditor a 
specitied sum of money out of the pro- 
ceeds of the sale to be held on Nov. 27. 
By the same document. M. purported 
to assign to the creditor the specified 
kun. out of the proceeds of the sale. 
She gave similar documents to other 
creditors & all were delivered to the 
auctioneer before the day of the sale: 
~~Fieli: these decuments were valid 
equitable assignments; the subject- 
matter of the assignments was assign- 
able in that way; & the claims of the 
uxsignees were paramount to the claims 
of pitts. in four Divisiou Ct, aetions, 


2278. After this case add :— 


See, generally, INFANTS, Vol. XXVIII., pp: 
234-236. 


2279. Add. Annotation :—Refd. C. L. v. C. F. W., 
[1928] P. 2238. 


2280. Add. Annotation :—Refd. 0. L. v. C. F. W., 
[1928] P. 223. 


2205a. Private company. } 
(1910), Y. 8. C. P. 


2311a. Stock held in trust for debtor-—-Debtor 
having discretionary trust as to part of fund. ]—— 
A testator by his Will directed that certain 
stock should stand in the names of his exors., 
& the dividends should be paid to G., during 
his life, & on his death to E., his widow, 
* she to lay it out for the good of his children,”’ 
& that when the youngest child should come 
of age, the fund should be sold out & divided 
amongst the children. In an action in which 
K., after the death of G., was a deft. :-— 
Held: an order might be made under 
Judgments Act, 1838 (ec. 110), ss. 141, 15, for 
charging ‘so much of the dividends as were 
payable to BK. for her own use & benefit.’ — 
FOWLER v. CHurcniLi (1843), 11 M. & W. 
57; 2 Dowl. N.S. 562; 12 L. J. Ex. 230; 
7 Jur. 156; 152 E.R. 714. 


Annotation: Consd. South Western Loan & Discount Co. 
ve. Robertson (1881), 8 Q. B.D. 17. 


FENTON v. EKAST 





2438a. -—— 


Vol, XXI,—Execution. 


Annotations :—For the annotations in the 
original volume substitute as follows :— 


Cases 2278—2438a. 


Annotalions :-——Dbtd. Beavan v. Oxford (1856), 6 De G. M. 


& G.507. I prefer the opinion of ER ez, J.,to that of the 
other three judges (TURNER, L.J.). W.F. Kinderley v. 
Jervis (1856), 22 Beav. 13 tt v. Hastings (1e58) 
4K. & J. 633. Consd. Nicholls e. Rosewarne (1859), 
6C.B. N.S. 480. N.F. Benham v. Keane (1861), 1 John, 
& H. 685. Dbtd. Pickering v. Jifracombe Ry. (1868), 
L. R. 3 C. P. 235; Robinson v. Nesbitt (1868), L. R. 3 
C. P. 264. The opinion of the majority of the ct. in that 
case is no longer Jaw (BOVILL, C.J.). N.F. v. Con- 
tinental Union Gas Co. (1873), L. R. 7 Exch. 332. Dbtd. 
Punchard v. Tomkins (1882), 31 W. R. 286. The case of 
Watts v. Porter is itself unsound law, but Eris, J.’s 
construction of Judgments Act, 1838 (c. 110), is now held 
to be the law (Chitty, J.). N.F. He General Horticultural 
Co., Ec p. Whitehouse (1886), 32 Ch. D.512; Re Leavesley, 
[1891] 2 Ch. 1; Vacuum Oil Co. v. Ellis, [1914] 1K. B. 
693. Refd. Hirsch v. Coates (1856), 18 C. B. 767: Croft 
vy. Lumley (1858), 6 H. LL. . 672; Baker v. ayute 
(1860), 2 E. & BE. 897. Moentd. Whistler v. Forster (1863), 
14 C. B. N.S. 248. 


Beneficial owner.|-—A_  cestué 
que trust or equitable mtgee. of shares who is 
entitled to restrain a transfer can apply to 
the Tligh Ct. under Ct. of Chancery Act, 
1841 (c. 5), 5. 4, & R.S. C.. Ord. 46, for an 
order restraining the co. from allowing a 
transfer to be made, & this appears to me to 
be his only remedy where he is not himself a 
transferee, & as such entitled to be registered 
as a shareholder (LINDLEY, L.J.).-—SOCI&TE 
GENERALE DE Paris v. TRAMWAYS UNION Co., 
Lrp. (1884), 14 Q. B.D. 424; 54 LJ. Q. B. 
177; 52 L. T. 912 C. A.; affd. on other 
grounds, sub nom. SocrfTi GENERALE Dk 


2350. After the word ‘“ Held”’ add ‘“‘ (ERLE, J., 


diss.) ”’ 


Who sought to garnish the procecds of 
the sale in the hands of the auctioneer 
rarnishee. —- UXBRIDGE HARDWARE Co. 
mr, MUSSELMAN, [193EE 1 J. LL. 0 8573 
66 0. TL. RR. 135.- CAN, 


PART V. SECT. 1, SUB-SECT. 8. 


2242 ii, -——- ———.}—BRETHOUR v. 
TAYLOR & BANK OF MONTREAL (B. C.), 
[1927] 3 W. W. RR. 166.—CAN. 

2242 iff. After notice of 
assignment of reversion.J—-FOULNS v. 
oN ca (1896), 11 Man. L. kt. 300.— 











sd. By judgment debtor—7'o 
sheriff.J—Held : payment by the judg- 
ment debtor to the sheriff of the amount 
of the exccution did not entitle him 
to have the garnishecs discharged.— 
KOLEGA v. GENBER (Man.) (1912), 22 
W. LL. R197: 6D. lL. 2. 188.—CAN. 

f i. Distribution—-U nader 
Creditors Relief Act.\—-WaARD (ROBERT) 
& Co., Lrp. v. WILSON (1907), 7 
W.L. R. 37; 13 B.C. R. 273.—CAN. 


PART V. SECT. 2, SUB-SECT. 5.—A. 

2289 i. Fund in court——Puaid under 
farnishee procecdings.|—PRAT v. HITCH- 
cock, JONAH vw. Hrrcwucockn, [1925] 3 
D, L. R. 1142.—-CAN, 


PART V. SECT. 2, SUB-SECT. 6.—A. 


se. Costs of obtaining orders— 
On winding-up of company—By 
whom payable.}—Re SASKATCHEWAN 
apatite rita Vor ogee 
BON wv. SWANSON (S. 
W. W. R. 256.—CAN. ‘ 


PART V. SECT. 3, SUB-SECT. 2.—D. 

2393 {. Right of assignor to fund. }— 
Ie Davinson & Sartn, Ex p. LONDON 
GUARANTEE & AcCOIDENT eS., [1925] 
2D. L. R. 433.—CAN, 


PART V. SECT. 3, SUB-SECT. 4. 

o i. Compensation for dependants 
of deceased workman.}-—-Money paid 
into ct. as compensation due to the 
dependants of a deceased workman 








IT. 1. 


| under the Workmen’s Compensation 


Act, 1925, is not subject to arrest- 
ment.—WILLIAM Bamp & Co., Lrp. 
v, CAMPBELL, [1928] S. C. 314.—SCOT. 


PART V. SECT. 3, SUB-SECT. 6. 


sf. Order obtained without notice of 
privr assignment—Notice of assignment 
entered in accountant’s office.|-—CoT- 
TINGHAM v. COTTINGHAM (1886), 11 
QO. lt. 294.—CAN. 


PART V. SECT. 5. SUB-SECT. 1. 


448 i. Not exccution but equitable 
relief.}—Equitable execution is a meuns 
of freeing exigible assets from impedi- 
ments in the way of oxccution & 
reaching them when such impediments 
prevent them from being taken in 
the ordinary course; it will not. be 
awarded unless it is reasonably clear 
that benefit will be dorived from the 
appointment of a receiver.—STRANG 
® BRAL, [1923] 3D. L. R. 14): 52 
O. L. UR. 208.—CAN. 


PART V. SECT. 5, SUB-SECT. 2. 


sg. Of master.}—Tho master of the 
High Ct. has no _ jurisdiction to 
make an order appointing a receivor 
by way of equitable executiou.— 
oe vw. MunpHuy, [1928] I. R. 125.— 


sh. lffect of County Couris Act, 
RS. M., 1913, s.57./-Underthe above 
sect. county ct. judges in Manitoba 
have no jurisdiction to make an order 
for the eppolnenens of a recciver if 
the order is, in effect, an injunction 
against deft. restraining him from 
receiving the moneys therein referred 
to.—MoFARLANE. v, FRANKLIN, [1924] 
3D. L. R. 605: 2 W. W. R. 1036; 
34 Man. L. R. 293.—-CAN. 

sj. Action commenced in one judicial 
district —Appointment of receiver—Land 
in. another district.) —INTERNATIONAL 
HARVESTRR Co., Lrn. v. Kirk, [1928] 
pet W.R. 303; 22 Sask. L. R. 485.— 


sk. Property outside jurisdiction. ]}— 


PARIS v. WALKER (1885), 11 App. 


‘as. 20, 


The Calcutta High Ct. on its original 
side can, in a proper caso, appoint 
a receiver of pro erty outside its 
territorial jurisdiction in execution 
of a money decree.—PRAMATHANATH 
MALIA vw. Low & Co. (1929), I. L. R. 
57 Calc. 964.—IND. 


PART V. sol 5, SUB-SECT. 3.— 


(a). 

2453 v. ._-—-A pltf. who holds 
a judgment on which he is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alta) 
that he is entitled to have the goods 
seized, but that it is impossible owing 
to some impediment in law of deft.’s 
interest.—-LANGSTAFF v. SQUIRRELL, 
{1924} 2 D.L. 1. 930; [1924] 1 W.W. RR. 
1265; 18 Sask. L. R. 250.—CAN. 


2453 vi. -}—The od Laren rprat 
of a receiver by way of equitable 
execution will not as a goneral rule 
be made, unless thore exists some 
special difficulty or legal impediment 
to obtaining execution in the ordinary 
courso by garnishment of the debt 
due to the execution debtor.—RoyaL 
TRUST CoO. v. EKRITZWISER, [1924] 3 
a L. Rn. 596 FS {1924] 2 Ww. Ww. R. 760.— 


2453 vii. ———.}—Before a receiver 
by way of equitable execution can 
be appointed, there must be a legal 
right in the creditor to be paid out of 
the particular asset, which he cannot 
reach unicss aided by the ct.; but 
the creditor cannot by this process 
reach a kind of asset not exigible 
under le execution.— Eaton — v. 
BRANT (1924), 55 O. L. R. 346.—CAN. 








2453 viii. ——.]— THOMSON v. CusH- 
ING (1889), 30 O. Lk. 123.—CAN. 
2453 ix. ———.]}—Nova Scotia MIN- 


ING Co. v. GREENER (1898), 31 N.S. R. 
(19 R. & G.) 189.—CAN. 

2453 x. —-—.]—A receiver will not 
be appointed by way of equitable 


Cases 2454-—2547a. 
2454, Add. Annotation :—Refd. 


Ideal Films v. 
Richards, [1927] 1 K. B. 374. 


2502. 


Richards, [1927] 1 K. 


2468. Add. Annotation :—Reid. Re Bueb, [1927] 


W. N. 299. 


2465. Add. Annotation :—Refd. Re Bueb, [1927] 


W. N. 299. 


ENGLISH AND Empire Dicest SUPPLEMENT. 
Add. Annotation :—Refd. 


Ideal Films v. 
B. 374. 


2526. Add. Annotation :—Refd. Guatemala (Re- 


popece de) v. Nunez (1926), 95 L. J. K. B. 


Part VI.——Discovery in Aid of Execution. 


2547a. ——- On foreign debtor—Temporarily within jurisdiction—Form of order.j—-Practricr Nore, 


exccution with respect to property 
which is capable of being reached by 
way of ordinary legal process, unless 
the ct. is vatiafied that there are special 
circumstances which would justly 
entitle apnit. to such relief.—MEN- 
Ae MUTUAL FIRE INSURANCE ra 
HEINRICHS & ae {1932} 1 
W. W. Rh. 218.—CAN 


al. Whether anba: as of right.J— 
It is erroneous to assume that because 
pro perty of a sud ent debtor is not. 
iable to the inary processes of 
execution, the dudgment creditor must 
able successfully to invoke the 
equitable jurisdiction of the ct. to 
obtain realisation of the property.— 
MATTHEWSON v. STREDIOKE, oe 
Pe L. R. 1085; 2W. W. Rw 1 


PART V. saa 5, SUB-SECT. 3.— 


sm. Propert ee t from seiture— 
Homestead. |\—. udgment creditor 
cannot have o attethe execution with 
respect to property which could not be 
taken under execution at law if the 
debtor had the legal, instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be optAined 
a judgment debtor’s equitable 
interest in land which is his homestead, 
where homesteads are made exempt 
from seizure under a writ of exccution. 
—STOEHR & MCPHERSON v. MORGAN 
(Sask.), {1929} 4 D. L. R. 301; 2 
W. Ww. R. 577.— AN. 


PART V. SECT. 5, SUB-SECT. 3.—C. 


ni. Legal estate in remainder.}—A 
vested interest in land subject to 
another person’s life estate does not 
constitute a sufficient present interest 
in land to justify the appointment of 
& receiver with a view to tion.—~ 
MATTHEWSON v. STREDICKE, [1924] 3 
D. L. R. 1085; 2 W. W. R. 1099.— 


CAN. 

qi. BaRNES 0. SHARPE, 
[1924] 2 D. L. R. 1119; 2W. WwW R 
462.—CAN. 


Seemann 
e 


PART VI. 


h -}—-Where an order 
andere Rule 478 (1) for the examination 
of a judgment debtor orders his attend- 


[1928] W. N. 209. 


ance for examination, it is not necessary 
to serve him with a under 
Rule 480; the service of the order 
& appointment on him with payment 
of conduct money is sufficient. But 
if such order provides only that he be 
orally examined & docs not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subpena to compel 
his attendance or to produce such 
books & documents as may be re ured: 
-~GREAT Wrst LiFe ASSCE 
Wriaent, (1928) 4D. L. R. 14d: 11928] 3 
W. W.R.94; 22 Sask. L. R. 409.-——CAN. 
si. -—— Mortgagor-—Altthough 
execution  stayed.J}—FRANCO-BELGIUM 
INVESTMENT Co. v. MONAMARA (Alta.), 
[1918] 2 W. W. R. 929.—CAN. 

ai. .}—Order made for 
examination, where it was disclosed 
oe nda debtor had purchased 

pa ae in his wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes.— BEAU MONDE LADIMA’ TAILOR- 
ING Co. v. aca {1925} 3 D. L. &. 
957; 570. L. R. 256.—CAN. 

a ii. Mother-in-law of judgment 
debtor.}—Order made for oxamination, 
where it was disclosed that judgment 
debtor had made paymenta to his 
mother-in-law of sums which it was 
alleged she had lent him.—Brac 
MONDE LADIES’ TAILORING Co. v. 
GARRETT, prone) 3D. L. R. 957; 57 


de rs 56. Seamer: 
Transferee af land in another 














bi. 
Province.}-—~ CRUCIBLE STEEL Co. 1. 
FFOLKES (1912), 21 0. W. RR. 302; 
30. W.N. 750; 1D. L. R. 381.— CAN. 

2552 i. Nature of examination. }— 
The questions should be limited to the 
scope of the er for examination.— 
FLANAGAN GLAND, [1926] 3 
DL. R. 360 3 RR W. R. 428; 
20 Sask. L. R. 579.—CAN. 

2552 ii. Judgment on contract 
readjusting earlier contracts.}]—- On 
examination for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer Veep arr relating to his 
property & dealings with it prior 
to the date of the contract sued on, 
where it is shown, even by evidence 
adduced on an application to a judge 
to compel debtor to answer the 








40 


questions, that the contract had 
replaced earlier contracts between the 
same parties & was merely a readjust- 
ment Mt a liability incurred prior to 
its date. Pi eie Trust Co. v. 
WALTER, [1926] 1 D. L. ht. 86; ie 
eG W. RR. 163 29 Alta, L. RI 


Rules (Sask.), Ord. 33, ante no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
in r. 480.—SasKATOON HARDWARE 
Co. v. McManus, AN la D. L. RB. 
3844; 2W.W.R. 8 

$Z. Non-altendance on previous 
day waived.j—Where non-attendance 
on the day fixed by an order for deft.’a 
attendance for examination as a judg- 
ment debtor is waived by pltf., deft. 
cannot be committed for failure to 
attend apon a aubsequent Cay, az 
effect of the order ra a pent.— 
HYAT?Y v. OWENS, [1927] 3 ey. R 
5663; 60 0. L. R. 489. Bhan 

sa. Scope of examination—Evidence 
admissible as proof of abilit to pay. a 
On an application under King’s Bench 
Act, s. Hy (a), the ct. has no jurisdiction 
to adjud. icate upon the question of a 
fraudulent conveyance, yet the cir- 
cumstances under which the debtor 





has transferred his property may be 
considered for the purpose of assisting 
the ct. in concluding whether the 
debtor’s failure to pay his debts was 
due to inability or ayer pe dag to pay. 
~—-BELL v. LONG, [1928] 3 W. W. KR. 
208.—CAN. 

sh. What must be shown.}—Under 
Alberta, rule 634, it is not necessary 
for a judgment creditor applying to 


the clerk of the ct. for an appointment 
for the examination of the judgment 
debtor to show that the ju ent is 


still unsatisfied or that an execution 
has been returned by theo sheriff nulla 
bona; nor is he required to obtain a 
judge’ 8 order for the appointment.— 
ae NES 8, LTD. v. RYAN ae. 3 

L. R. 292; 2 W. W. R. a4 
nite: L. R. ad. oAN : 


sd. Disobedience to order—Contempt 
of court. }-—-STANDARD BANK OF CANADA 
& CANADIAN BANK OF COMMERCE v. 
are ae {1929] 3 W. W. R. 746. 


Vol. XXII. Cases 3la—1i17, 


EVIDENCE. 


Part |.—General Principles. 


31a. Interview—Dictaphone record.|—The dicta- 


87. Add. Annotation :—Refd. Jones v. 


55. 


55a. -——— 


55b. 


hone record of an interview may be accepted 
n evidence.—BUXTON v. CUMMING (1927), V1 
Sol. Jo. 232. 
Great 
Western Ry. Co. (1930), 47 T. L. R. 89. 


Add. Annotations :—Consd. Winni ipeg Hlec- 
tric Co. v. Geel (1932), 48 'T. L. R. 657. Refd. 
Jones 7. Great Western Ky. Co. (1930), AT 
Tr L. R. 39; Place v. Searle (1932), 48 
T. L. R. 320. 


-|-—At the close of pltf.’s case, deft. 
applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft. liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. :—Held: (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed. --GIBLIN v. MCMULLEN (1869), 
L. R. 2 P. C.317; 5 Moo. P. C. OC. N.S. 434 ; 
38 L. J. P. CO. 25'3 21 L. T. 214; 17 W. R. 
445; 16 BE. R. 578, P.C, 


-|—Where pitf. has closed his evidence, & 
the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly. a v. METRO- 
POLITAN Ry. Co. (1871), L. R. 5 H. L. 45; 
40L. J.C. P. 121; 24 1. T. 815; 35 J. P. 
708 ; 20 W. R. 87, H. L. 





Annotation :-—Refd. Williams v. G. W. Ry. (1874), L. R. 


9 E 


55c. 


157. 

‘Power of judge to change ruling.|—In 
an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed :— 
Held: the judge was entitled to enter judg- 
ment for deft.—PETERS v. PERRY & Co. 
(1894), 10 T. L. R. 366. 


xch. 


Annotation :-—Oonsd. Skeate v. Slaters, [1914] 2 K. B. 429. 


1 


tingutehed }—Where the 
be determined in a civi 
whether or not a criminal offence has 


been 
does 


satisfied b 
that the crime alleged . 
mitted.—MOTCHALL Massovup 
1936) V. V. ae ‘ace. 278; ”*1996) Argus 


he ot., in geciaing 
Pleadings, the ct., in d Aing whether 
Le not an offence has been committer. 
should apply the ordinary civil vil rule 
as to the sufficioncy of proof, & not 
the rule which 
criminal 


PART I. SECT. 8, SUB-SEOT. 1. 

.}--CONSOLIDATED WAFER 

pan , LTD. &. INTERNATIONAL CONE Co. +» 
»(1926)4D.L.R. 74; 590.L. BR. 


PART I. SECT. 1. 


- Cwil & criminal frials dis- 
uestion to 
action is 30 CAN, 





5 iv. 


a cas Baars 


committed, on 


not 


Rall W.W.R 
658.—C 

revails in a ct. of 

urisdiction that the ct. must 


beyond reasonable doubt 
as been com- 


s cnaeeinetated 


56d, 


55e. 


ae er -|—SuEARS v. MENDELOFF (10914), 
30 T. L. R. 342. 


——- ——.]—In an action tried with a jury 
the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for plitf. The judge having 
refused to enter judgment for defts. :—Held: 
(1) a judge at the trial had power to enter 
judgment fo: deft. if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of ae against deft.—SKEATE v. SLATERS, 

Lrp., [1914] 2 K. B. 429; 83L. J. K. B. 676 ; 
110 L. T. 604; 30 T. L. R. 200, C. A. 


Annotations :— As to q) Consd. Winterbotham, Gurney v. 


Sibthorp 
Griffiths, {192 
Wilson (1915), 85 
Gasco 


& oom {19 + 1 K. B. 625, efd. Everett v. 
1} 1 7 , O31. As to (2) Refd. Cooke +, 

K. B. 888. Generally, Refd. 

igne v. Giana (ort), hy L. J. K. B. 3333; Croker 


v. Croker (1932), 48 T. L. 


57. 
58. 
59a. 
101. 


116. 


117. 


PART I. SECT. 4, SUB-SECT. 2. 
55 ix. ——-.]— ROBINSON v. ASSINI- 
BOIA Chad feet 3 D 
. 499; M Sask. L. R. 


ni,—— *}-~DOE d. PETIT «. RENARD 
(1850), 6 U. C. Re 501.—CAN. 
.}+—-MONTREAL TRUST Co, v 
Ginanian Paciric HY. Co., [1927} “ 
D. Ll. Rn. 373 ; 61 Q. L. R. 137.—-OAN. 


PART I. SEOT. 6, SUB-SECT. 1.—A, 
119 xxv. —— Payment.}-—BROND- 


Add. Annotation Rela. Jones v. Great 
Western Ry. Co. (1980), 47 T. L. R. 39. 


Add. Annotation :—-Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 


~————- —-—.]—GIBLIN v. MCMULLEN, No. 55a, 
ante. 


Add. Annotation :-——Folld. Isaacs v. Cook, 
[1925] 2 K. B. 891. 


Add. Annotation ;—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


Add. Annotation :—Refd. Australia (Owners) 
Vv. tae sownerel: The Australia (1926), 95 
L. ni e ] e 


BON v. NORTHGRAVES (Sask.), [1925] 
3 W. W. R. 456.—CAN, 


119 xxvi. Ioan not repaid.)— 
To establish a claim for money lent 
Itf. must allege & prove non-payment. 
Bn t the hearing of a complaint in a ct. 
of petty sessions big money lent, evi- 
dence was given by deft. that he had 
repaid the ying 8 & by the com- 
lainant denying the repayment. The 
ustices, being unable to decide whether 
ora not re repoymens of the loan had been 
made, missed the complaint :— 
Held: as the complainant had not 
established his caso, the justices were 
ight dis the com ee —_ 
econ v. CAMPBELL, [1928] . R 
364; [1928] Argus L. R. P1AUS 





- Ll. R. 514; 


Cases 155—312. 
155. Add. Annotations :—Distd. 


Jones v. 


Western Ry. Co. (1930), 47 T. L. R. 39. 


Refd. Cosmopolitan Shipping Co. (Inc.) v. 
Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296; McGowan v. Stott (1923), 99 


L. J. K. B. 357, n. 


Great 


ENGLISH AND Empire Dicest SUPPLEMENT. 


220a. One counsel on each side to be heard.}]— 


Only one counsel on each side is to be heard 
on the claim of right to begin, & the counsel 
for deft. has the right to reply.—-RAWLINS v. 
DESBOROUGH (1837), 2 Mood. & R. 70 


Part Il.—Admissibility of Evidence. 


301a. Effect of letter written by plaintiff’s solicitor.] 


—A letter written by piltf.’s attorney, 
demanding payment of an inclosed bill, docs 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed.—SHORT v. EDWARDS (1795), 1 Hsp. 
373; 170 E. R. 390, N. P. 


306. The names of the parties should be reversed 


in each ct. 


311a, ---—- Murder of employer --Books with false 


entries on which commission payable to 
employee found by body.} ~~ Applt. was in- 
dicted for the murder of his employer, whose 
dead body was found in the latter’s locked 
garave. Iividence was given (inter alia) 
that. on the seat of a car in the garage at the 
time of the discovery of the body there were 
found books which had contained entries or 
impressions of fictitious orders showing that 
applt. had been paid commission thereon. 
These entries or impressions had apparently 
been made by applt.’s employer, & the 
leaves had been torn out. Evidence was also 
given that in the garage there was found a 
letter written to applt. by his employer & 
making an appointment. This letter was 
_ found open & crumpled, but it was not 
proved that it had reached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted :—Held: evidence 
above described was admissible as part of the 
circumstances of the case, & the conviction 
must be affirmmed.—R. v. PopmMoreE (1930), 


46 T. 
C.C. A. 


L. R. 365; 22 Cr. App. Rep. 36, 


311b. Charge by deposit of title-deeds—-Memo- 


812. 


randum relating to charge.]—In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share in the 
estate of T., the father of M., to a charge for 
£300 on a farm called ‘‘ W.,” they sought to 
prove in support of their claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of ‘‘ W.”? had been deposited 
to secure the sum of £300 with interest, & 
was also signed by M. & her sister If., which 
memorandum related the facts upon which 
pitfs. relied to prove their claim & in which 
memorandum M. accepted the £300 charge 
as partial satisfaction of her share in the 
estate of T. :—Held: the memorandum was 
admissible in evidence because (1) it ought 
to he treated as part of the res gestae, as it 
was sufficiently contemporaneous with the 
allocation of the charge; it might be de- 
scribed as an incident of the event under 
consideration ; & (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satisfaction of her share was a 
declaration against her pruprietary interest 
& therefore was excepted from the rule against 





hearsay evidence.—HUoMES v. NEWMAN, 
[19s1j 2 Ch. 112; LOO L. J. Ch. 281; 145 
LL. T. 140. 


For ‘* Letters from agent—Forming part of 
contract ’’ substitute ‘‘-——— Letters from 
agent—-Forming part of contract.”’ 


PART I. SECT. 7, SUB-SECT. 1. 


.}—Where practically 
all” the correspondence between the 
parties save one letter, hud been 
per in evidence :—-//rld: the way 

ad been opened, & the entire corre- 
spondence was properly admissible.— 
JCAGLES 0. CANADIAN BANK OF COM- 
MEHKCH (1920), 47 N. B. R. 480.—CAN. 

266 ii. -}—Where there was no 
unfairness to accused in admitting us 
evidence only a portion of a statement: 
—Ield: the judo waa not bound to 
admit the whole statement.—R.. +. 
ScHWARZ, (1923) S.A. 8S. 1. 347.— AUS. 


PART I. SECT 8. 


sf. Evidence tendercd after hearing 
& before entry of formal judgment.\— 
While after a trial has been closed & 
oral judgment rendered the trial judge 
has jurisdiction to grant cither party 
Jeave to adduce further evidence before 
the entry of formal judgment, yet this 
leave should never be given unless it 
seeins nnperutive da the interests of 
Justice that) the case should be re- 





q i. Foe e ee 





opene gd. SALE! 7. CALGARY STOCK 
EXCHANGE, [I9Y3T) 3 WLW. 12. 3998.-— 
CAN. 
PART II. SECT. 1. 
h (p. 54) i. --—- Hvidence of absence 


of previous accident.|—In an action for 
damages for injuries resulting from a 
fall sustained by the female pltf. when 
entering deft.’s hotel on a visit to one 
of the sample rooms, evidence of the 
hotel manager that during the ten 
years he hud been manager he had never 
heard of auy accident at or complaint 
of the entrance in question was held 
admissible.--WAY v. LELAND HOTEL 
Co., Lrp.. [1928] 2D. L. R. 235 3 (1927) 
3 W. W. It. 224.—CAN. 

sg. In action for breach of contruct— 
Correspondence irrelevant to tasue— 
Affecting conduct of parties before d: 
at trial.J—BURKARD & Co., Lp. v. 
Tone (1928), 28 S. R. N.S. W. 607; 
45 N.S. W. W. N. 201.—AUS. 

sj. ap consent— Evidence otherwise 
inadmissible.}-—Kvidence not other- 
wise admissible, or which would have 
heen llable to rejection if any objection 
were taken to if, may be perfectly 
good evidence tf admitted by the 
consent of the parties.—Rapina KISHAN 
». Kepar Natu (1924), 7. lL. lt. 46 All. 
815.—IND. 


PART Il. SECT. 3, SUB-SECT. 2.—A. 


306 i. —--—-— Circumstances of case. |—- 
A promissory note was discounted 
with private funds advanced by a 
bank manager as agent for the lender. 


In an action against the original maker 
& another party, who signed the note 
as a maker, at the request of the 
manager, before its maturity, but 
several months after it was discounted, 
& while it was in the bank for collec- 
tion :—Held: evidence of the con- 
versation between the manager & such 
party at the time tho latter signed was 
admissible on his defence of want of 
consideration as part of the res geste,— 

Rodens v. Wem (Alta.), ee 4 
cA R. 445; (192713 W. W. RR. 177.—- 





Telephone conversation~— 
Proof of authority of agent.)——Held > a 
tolephone conversation was admissible, 
where evidence existed from which 
it could be inferred that tho telephone 
conversation took place with a person 
authorised to engago in such a con- 
versation.-Re DrReyrus (Louis) & 
SOUTH AUSTRALIAN MILLING & TRaAD- 
Ina Co., [1923] S. A, 8. HR. 75.—AUS. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (a). 


Li. --— Statement made by driver.j-— 
An explanation made by the driver 
of a vebicle as to the circumstances in 
which injury has been caused by that 
vehicle to another party is admissible 
in ecvidence in an action arising out 


343. 
370. 
395. 


397. 


417. 


In the cross-reference following this case, for 
«+ After contract complete ” substitute 
“ ; After contract complete.” 

Add. Annotation :—Refd. Manchester Corpn. 

v. Farnworth (1929), 46 T. L. Tt. 85. 

Add. Annotation :—Refd. Short v. 

Corpn. (1925), 42 T. L. R. 107, 

Add. Annotation :—Apld. Thompson v. 

London, Midland & Scottish Ry. (1929), 98 

L. J. K. B. 615. 

Add. Annotation :—As to (1) Refd. Koskas v. 

oe Marine Insce. (1926), 42 T. L. R. 
92. 

Add. Citation :—132 L. T. 229. 





neal 


Poole 


421a. ——.]|—Smita v. WILKINS (1833), 6 C. & P. 


425. 


180; 172 E. R. 1198, N. P. 


Add. Annotation :—Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


535a. Admissions ‘‘ without prejudice.’’]—At the 


537. 
544. 


trial of/an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had becn made at interviews 
which, although they had not been expressed 
to be ‘‘ without prejudice,’’ were such that 
they would be regarded as having been 
made ‘“ without prejudice.’ & that the 
examination was inadmissible :—Held: the 
examination was inadmissible.—--Scorr PAPER 
Co. v. DRAYTON PAPER Works, Lrp. (1927), 
ry - P.C. 1515; on appeal, 44 NR. P. CO. 529, 
Add. Annotation :—- Consd. Faleon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

Add. Annotation :---Consd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 


580a. Admission by author—As to copyright.]— 


FALCON v. Famous Psi.AviRS FItmM Co., Ltp., 
No. 624a, post. 


595. 


Vol. XXI.— Evidence. Cases 312—653. 


Add. Annotation :—Refd. Warren'v. Warren, 
[1925] P. 107. 


624a. Agent of predecessor in title—-Licensee of 


653. 


copyright.|—-(1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place :—Held: a copy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a copy- 
right action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in, the result; & (0) it 
constituted an admission by defts.’ prede- 
cessors in title, 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title —FaLcon v. Famous 
PLAYERS Firm Co., Lrp., [1926] 1 K. B. 393; 
953. J. K.B.148; 1841. 7. 246; 42 T..4. 
91; affd., [1926] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 650; 42 T. L. R. 666; 70 Sol. 
Jo. 756, C. A. 

Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


of the injury if mado at, or very near, 
the time of the injury.—Hutrciins 
t UMFOLOSI CO-OPERATIVE SUGAR 
PLANTERS ASSOCN. (1929), 50 N. L. Wi. 
117.— S. AF. 


PART IJ. SECT. 8, SUB-SECT. 2.— 
D. (b). 


sn. Report by ayent to principal.|—- 
eld: a telegram & a letter dispatched 
shortly after a sale of yooee by the 
keer’s agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
purpose of testing his credibility.— 
Grpson v. NATIONAL CASH REGISTER 
Co., (1925) 8. C. 500.—SCOT. 


PART II. SECT. 38, SUB-SECT. 5.—C. 


ri. Of defendant.]—In an action 
under Customs Act to recover unpaid 
customs dutics & penaltics :~—FHeld: 
evidence of a conversation between 
deft. & a customs official subsequent 
to the transactions in issue was 
admifasible, since it. tended to show that 
deft. was again propose to defraud 
the customs in practically the same 
manner in which ho was alleged to 
have done so in the case at bar.—R. 
v. ZIZU NATANSON eae }), 





[} net 3 
D. I. R. 691 > 1927] WwW. Ww. R. 1 9 ; 
48 Can. Crim. Cas. 194; 21 Sask. L. R. 
518.—~—CAN. 


PART II. SECT. 3, SUB-S5ECT. 8.—A. 


Indecent assault.}—In an 
action for damages for indecent assault 


i, 


evidence of the general reputation for 
unchaatity of pltf. is admissible, but 
evidence of specific acts of inpropriety 
is not.—GRoss ». BroprecnT (1897), 
24 A. It. 687.—CAN. 


n i. -]}~-RDWARDS v. 
RIVER NAVIGATION Co. (1876), 
U. Cc. R. 264.—CAN. 

80. Sparks fron engine causing fire— 
Previous fires caused by engine.|\-—~-feld : 
admissible.—CANaDA CENTRAL JY. 
Co. v. MCLAREN (1883), 8 A. R. 564.— 


e 


PART II. SECT. 4, SUB-SECT. 1.——A 


456 Ix. .J—Ivey v. Sata (1929), 
40 B. C. R. 475.—CAN. 


PART Il. SECT. 4, SUB-SECT. 1.—C. 


n i. ——. }-—-DEVEBER v. Roor (1876). 
16 N. B. RR. (3 Png.) 295.—CAN, 


PART II. SECT. 4, SUB-SECT. 2.—A. 


485 fi. ———.}—Admissions in civil 
oases should be considered, made use 
of, & interpreted in the same way as 
confessions in crimina] cases.— ROGERS 
vy. WEIR (Alta.), [1927] 4 D. L. R. 445; 
[1927 ]} 3 WwW. W. e 177.—CAN. 


(1823), Tay. 62.—CAN, 


PART II. SECT. 4, SUB-SECT, 2.— 
G. (0) il. 





OTTAWA 
39 





oe 


678 i. Admission by cestui que trust— 
As against trustee.|}—On a suit by the 
exor. of A. against the cxor. of A.’s 


wife for a declaration that at the time 
of her death the wife held certain land 
in trust for herself & A. as tenants in 
common, evidence of a statement by 
the wife that sho had executed a declar- 
ation of trust to that cffect, but bad 
done s0 under duress, was rejected.— 
ROBINSON @ TRUSTEES HXECUTORS & 
canny 10., LTp., [1931] V. Tl. Tt. 369. 


PART II. SECT. 4, SUB-SECT. 2.--- 
G. (m) i. 


ai. — -~ -~ — Adnvission at ie oe 
al which employer not represented.)— 
Mum v. SARNIA BRIDGE Co., (193]) 1 
b. i. R. 742; 66 O. L. R. 365.—CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


€84 i. 4s corroboralive evidence.}|-— 
Statements made by deccased after the 
execution of her will are admissible 
to corroborate a witness who has 
donosed to the excention with all the 
orescribed formalities.—Howrrn — v. 
TcCFARLANE, [1925] 2 D. L. R. 3955 
46 Q. L. R. 375.—CAN., 

sp. Afust ve statement of fact.}— 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 
accused would not get into any trouble 
with the police over it as it was not 
his fault:—Held: inadmissible, as the 
words only amounted to an expression 
of hope & eas ». SCHWARZ, 
(1923]S. A. S. R. 347.—AUS. 


sq. Declaration as to religion.|— 


Cases 725-—1267. 


725. Add. Annotation :—Generally, Refd. R. v. 
Moscovitch (1927), 188 L. T. 188. 

745. Add. Annotations :—Folld. Republica de Gua- 
temala v. Nunez (1926), 185 L. T. 436. 
Consd. Homes v. Newman, [1931] 2 Ch. 112. 

715. Add. Annotation :—Refd. Republica de Gua- 
temala v. Nunez (1926), 135 L. T. 436. 

811a. Memorandum accepting charge in partial 
satisfaction of share in estate..—Homrs v. 
NEwMAN, No. 311b. 

$16. Add. Annotation :—Refd. 
(1926), 20 B. W. C. C. 251. 

871. Add. Annotation :—Refd. 
(1926), 20 B. W. C. C. 251. 

968. Add. Annotation :—Generally, Refd. R. v. 
Copestake, Ex p. Wilkinson (1926), 90 J. P. 
19]. 

969. Add. Annotation :-—Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 


Jones wv. Cory 


Jones v. Cory 


ENGLISH AND EmprrE Diarst SuPPLEMENT. 


1004. Add. Annotation :—Refd. Stoney v. Hast- 
bourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

1024. Add. Annotations :—Consd. Stoney v. Wast- 
bourne R. C. & Devonshire (1926), 85 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v. Trafford (1929), 45 T. L. BR. 
ie A.-G. v. Mallock (1931), 48 T. L. fF. 

' 1 

1026. Add. Annotation :—Refd. Stoney v. East: 
bourne R. C. & Devonshire (1926), 95 L. J. 
K. B. 812. 

1040. Add. Annotation :—Consd. Tolley v. Fry 
J.S. & Sons (1929), 46 T. L. R. 108. 

1057. Add. Annotation :—Folld. Palin v. Ponting, 
(1930] P. 185. 

1060. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 185. 


1060a, -———.]--PALIN v. PonTING, No. 5571a, poat. 


Part II]—Modes of Proof and Weight of Evidence. 


1088. Add. Annotation :—As to (1) Refd. Muscroft 
v. Stewarts & Lloyds (1928), 140 L. T. 64. 


1200a. ——.]—All statutes which concern 
the King are general laws, of which the judges 
will take notice without pleading.—CrRom- 
WELL’S (LORD) CASE (1578), 4 Co. Rep. 12, b; 
76 E. R. 877. 

1260. Add. Annotation :—Refd. Hain 8.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. 

1264a. .|—It is the settled practice of 
the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 











from a Secretary of State, & the information 
so received is conclusive.——Dourr DEVELOP- 
MENT Co. v. KELANTAN GOVERNMENT, [1924] 
A. C. 797; 93 L. J. Ch. 343; 131 L. T. 676 ; 
40 T. L. R. 566; 68 Sol. Jo. 559, H. L. 

sap gs 5 ald. Engelke v. Musmann, [1928] A. C. 433. 
d. North Chartcrland Exploration Co. (1910), Ltd. v. 

Hh Bante 1 Ch. 169. 

1267. Add. Annotations :—As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. 'T. site As to 
(2) Consd. Lazard Bros. & Ov. Banque 
Industrielle de Moscou, Lazard Bros. & Co. 
v. Midland Bank, Ltd. (1931), 101 L. J. K. B. 
35). 


Where the religion of a deceased person 
is a fact in issue, his own solemn 
declaration about his religion, made in 
a formal document, e.g., in his will, is 
admissible in evidence & is entitled to 
great weight. Such declaration would 
be admissible under Evidence Act, 
ss. 11 (2), 14, & 21 (2).—LEONG Hon 
WAING ¥. LEON AH Foon (1929), 
I. L. R. 7 Ran. 720. —-IND ° 

st. Declaration of testator—To prove 
invalidity of wiil.j—Declarations of a 
testator are not admissible in evidence 
to show that a will executed by him was 
invalid.—ZJie ROSENBLATT STATX, 
a aia W. 2.43334 D.1L. RR. 518. 

sv. Statement constituting motive for 
crime—Hoaw proved.}—Where a state- 
ment by a deceased person is said to 
constitute a motive for another to 
commit a crime, it. cannot be proved by 
one who heard the deceased make the 
Pee roan VENKATASUBBA REDDI 
(1931), 1. L. It. 54 Mad. 931.—IND. 


PART II, eee 5, SUB-SECT. 2.— 





762 ii. --—In so far as words 
used by deceased were statements of 
facte :—Held: they were inadmissible 
as there was no g to show that 
deceased knew them to be contrary to 
his pecuujary or proprietary interests 
when he made them; & in so far as 
they related to opinion on what was 
in uccused’s mind they were not 
admissible, as they were not statements 
of fact.—R. v. Somwarz, [1923} 
5.A.S. R. 347.—AUS. 


PART Hl. SECT. 5, hailing 5.-—A, 


Urgqu- 
— CAN. 


. ——.J—Srwe v 


908 i 
HART, [1930] 2D. L. Rn. B47. 


PART - SECT. 5, SUB-SECT. 5.—B. 


AM- 
1M. Pn. 





936 -l 
BOLT, i530] 2D. L. 0. 096: 
415.—CAN. 


PART II. SECT. 5, SUB-SECT. 5,-—E. 


9865 v. Under sect. 32 (6) of 
the Indian Evidence Act, 1872, as by 
the Jong estublished ruje in England, 
in questions of pedigree the statements 
of deceased members of the sraent fa 
made before the question in dispu 
was raised, are ecvidence to provo 

edigree.—ABDUL GHAFUR 0. TIUSSAIN 

IBI (1931), I. L. R. 12 Lah. 336.—IND. 


PART II. SECT. 10, SUB-SECT. 1. 





=i —— ——., }— COURT v. HOLLAND, 
Kaz HOLLAND & WALSH (1879), 
8 P. R. 219.—CAN. 


PART III. SECT. 4, SUB-SECT. 3. 


gi. Contract ‘oat ue terms of 
dthes contract.}—The fact that the 
arties to a contract have expressly 
ya8seda the contract on the terms of a 
contract between other parties docs 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 
rights may be ascertained.—Re Mack- 
LIN, TRIBUNE NEWSPAPER Co. v. ForT 
FRANCES PULP & PAPER Co., ED. sg 
eee W. R. 443; 4 D. L. R. 


eee 
e 





ss ill. SECT. 5, SUB-SECT. 2.——C. 


-}—-The means by 
which a judicial officer may become 
Roquainted officially with the law are 
limited to those provided hy sect. 

10 of Manitoba Evidence Act, R.8. M., 
1913, for the proof of proclamations, 


er 


orders, ctc.; judges & magistrates are 
entitled to act on their own knowledge 
that a certain Act is in forces without 
having before them the proclamation 
bringing it into forec.— R. v. WAGNER, 
11931] 2 W. W. RR. G50: 4 I. lL. RR. 
761; 56 Can. OC. C, 213 ; 39 Man. LR. 


532.—CGAN, 


PART III, SECT. 5, SUB-SECT. 2.—D. 


1217 i. Duty of court lo take notice 
of—Contract contrary to Lord’s Day 
Act.J—Although the Lord’s Day Act 
is not pleaded, it is the duty of the ve 
to take cognisance of the statute & to 
raise the point ex mero motu even if not 


pleaded or raised by ee aie LISTER 
v. BURNS & Co., [1931] 3 D. L at 105; 
55 Can. C. C. 197 3; 43 B.C. R. 468.-— 
CAN. 

PART INT. sare 5, lame het 


st. Native law, custome & €8. j— 
NGOORBO ». NGoozo, i990] pei D. 
233.—S. AF. 


PART III. SECT. 5, SUB-SECT. 4. 


sv. Time of darkneas.}—--A ct. in 
Manitoba can take judicial notice of 
the fact that on a fine cvoning in Aug. 
in that province it is not dark a few 
minutes after eight o'clock.— BELL v. 
HUTOHINGS & Horownas, 71932] mt 
W. W. R. 49; 1D. L. R. 468.—GA 


PART III. SECT. 5, SUB-SEOT. 5.—C. 


sb. What is foreign State ih gr ee 
Procedure Oode, 8. 84—Gadwal 
: Sarid State is 
sovereign Sta 
within sect. Bt of the sides Prooedure 
Code.—VENKATARAMI RAJA OF 
Gapwas (1080), ILL. R. 53 Mad. 968.—- 


1269. Add. Annotation :—Refd. The Fagernes, 
[1927] P. 311. 

1270. Add. Annotation :—Consd. Musmann ov, 
BEngelke (1927), 96 L. J. K. B. 824. 

1801. Add. Annotation.:—Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1306. Add. Annotation :—As to (1) Refd. Addie 
(R.) & Sons (Collieries) v. Dumbreck, [1929] 


Vol. XXI.—Eividence. Cases 1969—1421a. 


Nugent v. Londonderry Collieries (1929), 141 
L. T. 619. 


1888a. Production of plan from photograph.]— 
Unitrmp States SHIPPING BoARD v. THE St. 
ALBANS, No. 3935a, post. 


1377. Add. Annotations :—Refd. Robert A. Munro 
& Co. v. Meyer, [1930] 2 K. B. 812; Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 


A. C. 858. 


1319. Add. Annotations :—Consd. 

London, Midland & Scottish R 
Sparey v. Bath 
Council (1980), 23 B. W. O. ©. 2638. Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
Smith v. Stepney Corpn. (1929), 22 1418a. 
B. W. 0. C. 451; Hutchings v, Devon County 

Youneil (1931), 24 B. W. C. C. 320. 


1388. Add. Citations :-—[{1925] 1 K. B. 899; 94 
132 L. T. 267 ; 


A. ©. 3651; 


o7 L. J. K. B. 758; 
519 ; 


. K. B. 497; 
C. C. 221, 


Add. Annotations :—Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834; 


PART III. SEOT. 5, SUB-SECT. 6.—A. 


ad. “* Unorganised territory."*}—On an 
appeal by the Crown from the dis- 
missal of a charge under Govt. Liquor 
Act, it was objected that the notice of 
intention to appeal was not filed until 
the 20th day after the conviction, & 
that there was no proof before the ct. 
that the place where the cause of the 
information or complaint arose was 
ee in unorganised tcrritory :— 
: in view of sect. 103 of Summary 
Convictions Act, & of the definition 
of “ unorganised territory ” in the 
Interpretation Act, the ct. must take 
dace al notice of the fact that said 
piace was in unorganised territory.— 


ex rel. a a CASSANDRA 
(B. <> {1929} 1 y, R. 866; 62 
Can. Crim. Cas. bon, O-CAN. 


se III. SECT. 5, SUB-SECT. 6.—B., 
.J—Judicial notice cannot: 
fie taken of the fact that a particular 
place is within a certain judicial district 
or of the distance of one place from 
another or of the identity of a place 
referred to in one document with that 
of a place referred to in another docu- 
ment, even though the names be the 
same, HYNES vw. ALTON, [1928] 3 
W. W. R. 261.—CAN. 


sf, Vicious habits of bees. ~The ct. 
will not take judicial notice of the 
vicious habits of bees.—ROBINS »v. 
KENNEDY & COLUMB, [1931] N. Z. 
L. R. 11384.—N.Z. 


PART III. SECT. 5, SUB-SECT. 7.—D. 

h i. Bar-room—FPlace where liquor 
kept.}—-On the description of a room 
as a bar-room of licensed premises, 
judicial notice is to be taken that this 
is a room where alcoholic Hquor is 
kept.——-FRANOE v. HUMPHREYs, [1926 
8. A 8. R. 214.—-AU8. 

sg. Financial hg) et ee v. 
che {1932] 699.— 





pea Se SECT. 5, SUB-SECT. 7.—G. 

S.P.—R. ©. MOPHERSON (1915), 

33°w. Rh. 2] i 09 W. W. KR. 613; 8 
Sask. L. R. 412.—OCAN. 

ii. Home-brew-—Intoricating liquor.) 

-——The ct. will not take judicial notice 

of the fact hore home-brew is an 


jotoxicating liquor.—R. v. MARSHALL, 
nese 1 ri L. janes 43 Can. Pap 





1382a. 
Simpson  v. 


» Co., [1931] 


ural District Kast, 192 


1421a. 





17 B. W. 


is dead. 


si. Afode of conducting i Laer ala 
ping-places for trams.}— : the ct. 
could take judicial notice A the mode 
of conducting fic on an established 
system of tramways in a city & its 
suburbs, including the fact that there 
were recognised stopping-places for 
trams.—He BYE-LAW MADE BY PRos- 
PECT ee COUNCIL, i7 p. HILt, 
{1926] S. A. S. R. 326.—AUS. 


PART III. SECT. 6, SUB-SECT. 6.—A. 


st. Evidence of—Whether Public. 
Administrator requires same as court of 
law. ar TIJERSTROM (1905), 1 W. L. HK. 
385.—CAN. 

sv. Question of fact.J—Death is a 
question of fact which mnst be cstab- 
lished by the pre reponderance of evi- 
dence; either by direct evidence of 
death or by the proof of such circum- 
stances as may reasonably Jead the ct. 
to conclude, that there can be no other 
satisfactory accounting for the dis- 
appearance or absence of the person 
whose death is sought to be established. 
The evidence submitted in the present 
case was held insufficient to warrant 
that conclusion.—Re BAILLIE HSTaTE, 
MONTREAL TRUST Co. v. KRaAILIIE, 
{1930}3 W. W. R. 92; 4D. L. R.1011. 
——CAN. 


PART III. SECT. 6, SUB-SECT. 6.—B. 


sw. General rules.|}—There are two 
grounds upon which the ct. will make 
an order presuming death: (a) when 
the time elapsing between disappear- 
ance & the application is so long as to 
ralse the inference that the person fs 
dead ; (b) when the person disappeared 
in circumstances which lead to the 
inference that he died at a particular 
ae —Re WippicomBp (1929), 50 
N. L. R. 311.—S. AF. 


‘1410 xviil. ——— | 
nis W.R. R. 735.—CAN. 
xix. RE 


—~—,}—Re DE MILLE 
(alte), Ti20) 3 DLR 140; [1926] 


¢ JELFS, 


1410 xx. ——— ——.]—RFe ae pat 
DWYER v. HICKEY, [1925] V L. 
270; 31 Argus L. lt. 261.—AUS, 

ed 


1410 xxi. ——,;—-H. marr 
M. in 1899, who deserted her in 1900. 
Casual inquiries as to his whereabouts 
were made, but he was not afterwards 
heard of. 3B. made his will on May 14 
1915, & went through a form o 
marriage with H. on June 24, 1915 :— 
Held: the death of M. should be pre- 
sumed so as to qualify H. to remarry B. 








.|—Hairax’s (LORD) Case (undated), 
cited in Bull. N. P. at p. 298a. 
ga etary *—Consd. Williams v. East India Co. (1802), 3 


1402. Ada. Annotation :—Expld. Lal Chand Mar- 
wari v. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 


- ———.J—-In the Goods of SERGEANT 
(1872), 26 L. 
In the Goods of SERJEANT, 20 W. R 


sub nom. 
R. 872. 


.J—(1) If a person has not been 


. 669; 36 I. P. 696; 


heard of for a term of not less than seven 
years, there is a presumption of law that he 
(2) The onus of proving the death 
of the person at any particular date must rest 


in 1915, & therefore B.’s will was re- 
voked by his marriage.—Jn the Hatate 
of BARNETT, 22 Tas. L. R. 83.-—-AUS. 


1410 xxii. -}—-The ct. has 
jurisdiction to declare that a person 
who has not been heard of for more 
than seven years shall be presumed to 
be dead, even though the sole object 
of appct. in obtaining the declaration 
aad to clear the way for his or her 


eee 





marriage.—Re Druory, ([(1929} 3 

1). ce hk. 763; 2 W. W. R. 327; 38 
eer’ . R. 279. —CAN. 

———— oo  ——, ]— Re TOMES 

aan.) 11927] 2D. L R. 864; [1927] 
W. W. QR. 429.—CAN. 

1418 vi. —— Strong 








incentive to disappear-——Death not pre- 
sumed.)|—O’DONNELL Vv. NORTH AMERI- 
CAN LIFE ASSURANCE Co., [1927] 3 
D. L. TN. 412 ; 60 Q. lh. R. 502.—CAN. 


oi. —— Disappearance at sea.j-~ 
Re HONEYMAN, [1930] 1 W. W. RB. 999. 
—-CAN. 


o il. Disappearance of aged c&: 
infirm nerson. aaraa bere who was aged 
seventy-seven, & failing in health & 
mental vigour, disappeared in 1925 
from his home, which was situated in 
very rough country, & twelve miles 
from the nearest railway station. A 
careful scarch in the surrounding 
country was made by two constables, 
assisted by black trackors & about 150 
other persons, for a week after his dis- 
appearance, but he was not seen or 
heard of again :—Jield > was sufficient 
evidence on which the ct. might - 
sume that he was dead, & he had died 
on or about the date of his disappear- 
280.— AUS. 

sx. Death of writer of old Ictlers.j— 
Where De pers about 45 years old are 

roduced before a ct. it may presume, 
n the absence of evidence to the con- 
trary, that the writer was dead at the 
time eee zwere roduced.—JABBAR 
ALI one ONMOHAM PANDEY 
(1928), I. LR. "55 Calc. 1216.—IND. 


PART III. ans a SUB-SECT. 6.— 
» (a). 

1423 fi. -J—Under Indian Evi- 
dence Act, 1872, 8. 108, when the oct. 
has to determine the date of the death 
of a person who has not been heard of 
for & period of more than reven years, 
there is no presumption that be died 
at the end of the first seven years, or 
at any particular date.—-LaAL CHAND 
og hal tar v. charac ae (1925), 53 








Cases 1421a—1586. 


with the person to whose title that fact is 
essential.—LAL CHAND MARWARI v. MAHANT 
Rammrorp Grr (1925), 42 T. L. TR. 159, P. C. 


1437a. ----—-.] --A. husband 7 ee from a main- 
tenance order of 2s. 6d. a week made by 
justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 :—Held: the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted. showed that the wife & the 
previous husband were still living together 
as a married couple in 1925. The appeal 
was allowed & the order discharged.—-IVETT 
v. IVETT (1930), 148 L. T. 680; 94 J. P. 237; 
28 Iu. G. R. 479; 29 Cox, C. C. 172. 

1445a. On party to whose title fact essential.|— 
LAL CHAND MARWARI v. MAHANT RAMRUP 
Gir, No. 1421a, ante. 

1454. Add. Annotation :—Consd. Monckton v. Tarr 
(1930), 23 B. W. C. C. 504. 

1459a. —-— ——.]—Dok d. IrRANCE v. ANDREWS 
(1850), 15 Q. B. 756; 117 BE. R. 644. 


Annotations :—Consd. Prudential Assce. v. Edmonds (1877), 
2 App. Cas. 487: Lyell v. Kennedy (1887), 56 lL. T. 617; 
Re Stollery, Woir v. Treasury Solicitor, [1926] Ch. 284. 


ENGLISH AND Emprre Dicsest SUPPLEMENT. 


1472. For cross-reference before this case ‘‘ See, 
user Law of Property Act, 1925 (c. 20), 
s. 184.”’ 

1489a. -]—There is no presumption of law as 
to survivorship among persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined.—Re NIGHTINGALE, ILIARGRBAVES 
v. SHUTTLE WORTH (1927), 71 Sol. Jo. 542. 


1499a. -}—DoE, LESSEE OF BANNING Vv. 
GRIFFIN, No. 164, ante. 


1505. Add. Annotations :—Refd. Re Deloitte, 
Griffiths v. Deloitte. [1926] Ch. 56; I. R. 
Comrs. v. Bone (1927), 13 Tax Cas. 20. 


1526a. .]—HALIFAx’s (LORD) CASE (undated), 
cited in Bull. N. P. at p. 298a. 
Annotation :—Consd. Williams v. East India Co. (1802), 
3 Kast, 192. 
1531. Add. Annotation : — Refd. 
Avgherino, [1928] A. ©. 290. 


1550. Add. Annotation :—Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 359. 

1567. Add. Annotation :—Refd. Monckton v. Tarr 
(1930), 23 B. W. C. C. 504. 

1586. Add. Annotation :—Apld. Re Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., [1927] 
2 Ch. 345. 











Busby vw. 


PART III. SECT. 6, SUB-SECT. 6.—D. 


t i. ——.J—Re ForsytTa (N. §&.), 
[1927] 2 D. L. It. 72.—CAN. 


PART III. SECT. 6, SUB-SECT. 6.—E- 


1493 i. Onus of proof—Rests on parly 
asserting  affirmative.J}—CAMPBELL 1. 
Cox & MITCHELL, (1930) 1D. L. R. 
649; 42 B.C. Nt. 120.—CAN. 


PART III. SECT. 6, SUB-SECT. 6.—-F: 


1497 i. Whelher presumplion ezxists.]} 
—~Although death will, in a proper case, 
be presumed, there is po presumption 
that the person died without issuc.— 
Re SAUNDERS, PARK v. AUSTIN, [1928] 
N. Z. L. R. 391.—-N.Z. 


PART III. SECT. 6, SUB-SECT. 7. 


fi. ——--.]— MACRAE v. WALSH (1927), 
278. R. N.S. W. 290; 44 N.S. W. 
W. N. 71.—AUS. 


PART III. SECT. 6, SUB-SECT. 8. 


1526 ii. —--——. J-—R. v. O’Hana (N. B.) 
(1927), 48 Can. Crim. Cas. 231.—CAN. 

{f (p. 178) i. As to delivery of package 
by common carrter to c } .}—-Where 
a package is delivered to a railway or 
express co., or other similar common 
carrier, for transportation to a named 
consignee, & the consignee receives 
a package answering the description 
of that sent by the consignor, it will 
be beld, in the abeonce of proof to the 
contrary, that the package sent was 
identical with that received ; & where 
un. package has been 60 delivered to such 
a common carrier for transportation, 


it will be held that it was received by 
the consignee in due course, unless there 
is proof to the contrary.—R. v. PINNO, 
(1925) 1 W. W. R. 737.—CAN. 


r(p.179)i. Asto party being adminis- 
trator.) —SMITH v. McLEAN (1868), 7 
N. 8. R. (1 G. & O.) 310.—CAN. 


PART III. SECT. 6, SUB-SECT. 10. 


1556 i. Receipt of Irtter--Whether pre- 
sumed from nosting. |}— The presumption 
that a Jetter shown to have been mailed 
in the usual course of business to a 
proper address was received is rebut- 
table by the addressee’s denial of its 
receipt, where there is nothing to throw 
doubt on his credibility.—SHUCKETT 
vv LocknmarTr & KYLE, [1932] 2 
ea hk. 330; 3 D. L. R. 466.— 


sa. Identity of mersons -—- From 
identily of names.|—SEWELL v. URQu- 


sb. Accuracy of scientific instrument.) 
—Tho working accuracy of a scientific 
instrument will not be presumed unless 
it appears to the ct., cither by judicial 
notice, assisted, if necessary, by con- 
sulting standard works of reference, or 
by appropriate evidence, that the 
instrument in question is a scientific 
instrumicot.—-CRAWLEY vv. LAIDLAW 
Sake Argus L. R. 311; V. L. lt. 370. 


PART III. SECT. 7, SUB-SECT. 1. 
ti. —— ——.]—REILY v. LONDON 


tii. ——— ~—-~.}-CLOUSE v. COLEMAN 
(1895), 16 P. R. 541.—CAN. 


PART III, SECT. 7, SUB-SECT. 2. 


b i, —-——~ —— Accretion.}—A view 
by the ct. of the place of the alleged 
accretion is not merely for the’ purpose 
of appreciating the other evidence 
but also for the purpose of assisting 
the ct. in reaching a propor conclusion. 
— CLARKE v1. KDMONTON (Can.). [1929] 
4D. L.7T. 1010; revg., [1928] 2D. L. R. 
154; 1 W. W. R. 553; 23 Alta. lL. R. 
233.-—CAN. 


PART Ill. SECT. 8. 


1598 x. Nature & application of 
rule.}—The principle that the evidence 
of & witness who tecstifics affirmatively 
that a conversation took place fs more 
valuable than the evidence of one 
equally trustworthy who denies tho 
conversation, is not a rule of law, & 
should only be used with a due regard 
to the circumstances of cach case & 
should not be resortcd to until other 
means of testing credibility havo 
failed: & it sbould not be applicd in 
@ case wherein the conversation in 
question constitntes the particular 
matter at issue between the parties.— 
MONARCH LUMBER Co., LTD. v. PERRY 
(Sask.), [1927] 3 D. L. R. 861; [1927] 
3 Ww. WwW. R. 71.-—CAN. 


1596 {. —— Telephone conversation 
overheard by bystander.)—Hield: the 
nature of the testimony, the possibility 
of dishonesty & the connection of the 
witness with the matter, were circum- 
stances to determine the weight of 
testimony, but were not valid grounds 
for rejecting the evidonce so long as it 
was not hearsay.-—-WARREN (GzoWwski 
& Co. v. Forsr & « (1912), 23 
O. W. R. 311; 468. C. R. 642.—CAN. 





Vol. XXII.—Evidence. Cases 1688a—2480a. 


Part IV.—Documentary Evidence. 


1638a. Entry in marriage ctl ah a v. 
RocuHFortT (1837), 1 Jur. 592, N. P. 
o ——.|—H. ve. McCartTNEY & HANSEN 
(1928), 20 Cr. App. Rep. 179, ©. C. A. 

1766. Add. Annotation :—Refd. United States 
Shipping Board v. St. Albans Ship, 
A. C. 632. 

1829a. ~.]|— Where an order is given 
verbally fer goods, & the person to whom it 


about it.—RovurEtL v. Haws (1863), 3 


¥. & F. 784, N. P. 


2129a. ——- -]—Copies cannot be put in of 
letters of which notice to produce ought to 
be given.—R. v. MORGAN, [1925] 1 K. B. 
752; 04L. J. K. B. 672; 133 L. T. 94; 89 
J.P. 135; 28 Cox, C. C.1; 18 Cr. App. Rep. 
180, C. C. A. 


2345a. —-—— -——.|—DoORRETT v. MEUX (1854), 15 





is given puts down the terms of it in writing, 
as &@ Memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum.—DaALI- 
SON v. STARK (1802), 4 Esp. 163; 170 H. R. 


677, N. P. 


Annotation :—Refd. R. v. Wranglo (1835), 1 Har. & W. 41. 
1867. Add. Annotation :—Refd. R. v. Anderson 


(1929), 142 L. T. 580. 
1933a. 





PART IV. SECT. 2, SUB-SECT. 10. 
1762 ii. ——~-.J—FOULDS v. BOWLER 
(1908), 8 W. L. R. 189..—CAN. 


PART IV. SECT. 5, SUB-SECT. 2.--—B. 

3 i. Will filed in office of Surro- 
gate-General of another province.}— 
Secondary evidence of a will devising 
real estate in this province, the origina) 
will bDelug filed in the office of the 
Surrogate-General of Nova Scotia, is 
not admissible, there belng no evidence 
of any law of Nova Scotia prohibiting 
the removal of the will—DoE d. 
GILMOUR v. WHITNEY (1838), 2 N.S. RR. 
(Ber.) 514.—CAN. 


PART IV. SECT. 5, SUB-SECT. 3.—A. 
b i, ——.J—SmtH tv. NEVILLES 
(1859), 18 U. CO. 1. 473.---CAN, 
b ii, ———-.}-GLEN BAIN RURAL 
MUNICIPALITY v. HALEY (Sask.), [1927] 
3D. L. R. 474.—-CAN, 


PART IV. SECT. 5, SUB-SECT. 4.---C. 

1941 i. Duplicate originals.}— Deft. 
Iet land to pitf., & a lease having been 
written, A. affixed seals & signed their 
namics to it. It was then agreed that 
A. shouJd inake a copy of the lease & 
~xocute it for themin the same manner; 
he did so, & aftorwards, in tho presence 
of both parties, delivered one copy to 
pltf. & the other to deft. :—Held : they 
wore duplicate originals, & either of 
them was primary cvidence.-—LKEONARD 
v. YOUNG (1858), 4 All. 111.—-CAN., 


PART IV. SECT. 5, SUB-SECT. 5.—A. 


oi. -+-GouGn v. MCBRIDE 
(1860), 10 C. P. 106.—CAN. 

gq i. —— —— Reconstructed cash 
book.]—A fire in the office of the 
secretary-treasurer of the pitf. munici- 
pality having destroyed most of the 
pltf.’3 records therein, including the 
record of payment of taxes made since 
the last audit, the sccretary-treasurer, 
under the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
& other evidence in the hands of 
taxpayers a statement called ‘* the 
reconstructed cash book,’’ showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary-treasurer to recover an 
amount alleged to have been mis- 





OES SE 


-}—Where pltfs. called defts.’ solr. :— 
Held : he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 


374. 


2476a. —— 





C. B. 142; 20. L. R. 807; 23 L.5.C.P. 221 ; 
23 L. T. 0.8. 144; 2 W. BR. 480; 139 H.R. 


2475a. ——- ——.]—Dogr d. St. JoHN v. HORE 
(1799), 2 Esp. 724; 170 HE, R. 510, N. P. 


.|—-WALLISS sv. 


BROADBENT 


(1836), 4 Ad. & El. 877; 2 Har. & W. 40; 


6L. J. K. B. 269; 111 BH. R. 1014. 
2477a. ——- ———.]—CHEVELEY v. FULLER (1853), 


13 C. B. 122; 1W.R. 152; 138 B. R. 1143 ; 


Jur. 736 


appropriated by him during 1921, 
pitf. sought to charge him: with the 
receipt of the sum which was shown by 
said reconstructed cash book” as 
received & said book was submitted 
in evidence :—Held : suid book was not 
admissible against deft. ; ita contents 
were not obtained in the manner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by bim, as 
the entries in the original cash book 
would have done; he had not s0 
recognised or acted upon it as to make 
its contents evidence against him; it 
was not secondary cvidence of the 
destroyed cush book; &, the necessary 
foundation not having been Jaid for the 
purpose, it was not admissible as 
secondary evidence of the taxpayers’ 
receipts & cheques.—GLEN BAIN 
RURAL MUNIciPaLiry v. HALEY, [1928] 
3D. L. R. 306; [1928] 2 W. W. RR. 184, 
288; 22 Sask. L. R. 559.—-CAN. 


PART IV. sid 5 suidetdad 5.— 


- (Cc). 
sr. Affidavit of netitioner—Absence of 
garticulurs of search made.J—Re BELL 
(1871), 3 Ch. Ch. 239.—CAN. 
PART IV. ee *. prone 5.— 
° a e 
2058 iv. —— —----.J—MARVIN t. 
CURTIS (1857), 6 C, P. 212.—CAN. 
2058 v. Evidence of sub- 
scribing witness.}—In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsouage property, 
a search for & the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been proved ; 
—Held: the evidence of the sub- 
scribing witness as to the execution 
of the deed & memorial, with a copy 
of the memorial certified by the 
registrar, was clearly sufficient secon- 
dary evidence.—AINLEYVILLE TRUSTEE 
Wres~ekYAN METHODIST CnUurRcH vv. 
GREWER (1874), 23 ©. P. 533.—CAN. 
2068 i. Writicn declaration by testator 
— Lost will. }—A lost will may be proved 
af secondary evidence. The evidence 
of a single witness, though interested, 
whose veracity & competency is un- 
er a cpa is sufficient, & probate 
be arauted to such an extent as 
he is able to prove it. Declarations 
relative to tho will becawe secondary 








sub nom. FULLER v. CHEVELEY, Saund. & M. 
101; 20L. T, 0. 8S. 278; 17 3.7P.105; 17 


2480a. -——— ——.]—-HHARRIS v. CHAPMAN (1868), 
17 J. T. 517, N. P. 


evidence if it is lost.—2e PiKre’s WILL 
(1882), 6 Nild. L. R. 445.—NFLD. 


st. Lust deed— Memorandum made by 
predecessor in lUille.J~—In seeking to 
rove tho existence & contents of a 
ost deed, a memorandum made in a 
book, by a person through whom 
peutioucr claimed, was held not to 
96 evidence in favour of petitioner.— 
te Brevi. (1871), 3 Ch. Ch. 239.—CAN. 


8Vv. —-— Copy produced from cua- 
lody of successors of grantee—With 
indorsenunt signed by three predecessors 
in title. |}\—SEETHAYYA v. SUBRAMANYA 
SOMAYAFULU (1929), L. Ik. 56 Ind. 
App. 146.—IND. 


PART IV. SECT. 9, SUB-SECT. 3.—A. 


sw. Of powcr of attorney— Proof 
of contents of original only.}—Where an 
office copy of a power of attorney, 
purporting to have been executed, 
was put in evidence:—Held: Con- 
veyancing & Law of Property Act, 
1831, 8. 48 (4), merely obviates the 
necessity for production of an original 
instrument by enacting that an office 
copy of an instrument deposited as 
therein provided shall, without further 
proof, sufficient evidence of its 
contents, but the sect. does not make 
such copy evidence either of the truth 
of the contonts or of the identity of the 
person by whom the original was made. 


PART IV. SECT. 9, SUB-SECT. 4.—B. 


ei. Books of Government 
Liquor Control Commission.}—Govern- 
iment Liquor Control Commission is a 
‘“Pepartment of the Government of 
Manitoba ” within sect. 17 of Manitoba 
Hvidence Act, R. S. M., 1913, &, there- 
fore, copics of entries in its books are 
receivable in evidence by virtue of said 
section.— Rt. vw. PaAuweis, [1932] 1 
WwW. W. ik. 68; 2 DD. L. RR. 339; 40 
Man. L. R, 117.—CAN. 


PART IV. SECT. 9, SUB-SECT. 5.—A. 


cae Revsd. on other grounds, 18 A. R. 


PART IV. SECT. 10, SUB-SECT. 4.——B. 


sx. To what documents rule applicable 
—Notice of appeal.}—As a notice of 
appeal is not an instrument tendered 
in evidence, but merely a step in the 
procedure of appeal, the failuro to 


ee tae 





Cases 2486a—3125. 


2486a. - Though receipt for penalty oeael 2 
APOTHECARIES’ Co. v. FERNYHOUGH (1826), 2 
C. & P. 488; 172 E. R. 199, N. P. 

Annotation :—Refd. R. v. Preston (1834), 3 Nev. & M. K. B. 31. 


25138a. To prove amount originally claimed.|— 
WICKES v. TANNER (1848), 10 L. T. O. S. 
504, N. P. 

25444, .|}—One paper containing 
two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred :—Held : sufficient to legalise 
the evidence of such contract.—POWELL v. 
EDMUNDS (1810), 12 East, 6; 104 BH. R. 3. 

Annotations :—Refd. Ogilvio v. Foljambe (1817), 8 Mor. 53 ; 

Bradshaw »v. Bonnett (1831), 5 O. & P. 48; Shelton v. 
Livius oo 2 Cr. & J. 411; Bartlett v. Pernell (1836), 
2 Har. & W.16; Evans vc. Pratt (1842), 3 Man. & G. 759; 
Edon v. Blake (1845), 13 M. & W. 614; Brett v. Clowsor 
(1880), 5 C. P. D. 376. 

2570, Add. Annotations :-—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168; Re 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful.)—An objection 
that a document requires a stamp will not be 
given effect to if the point is doubtful.— 
as v. ADAMS (1858), 1 F. & F. 183, 

2587. Add. Annotation :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

26038. Add. Annotation :—Refd. Koechlin  v. 
Kestenbaum, [1927] 1 K. B. 889. 


2639. Add. Annotation :—Refd. R. v. Lincolnshire 
JJ., Ez p. Brett, [1926] 2 K. B, 192. 


2707a. ——-.]— DAVIES v. LOWNDES (1835), 1 Bing. 
N. C. 597; 1 Hodg. 125; 2 Scott, 71; 
L. J. C. P. 214; 131 E.R. 12473; on appeal 
(1838), 4 Bing. N. C. 478, Ex. Ch. 

2709. Add. Annotation :—Folld. Littlev. Little, 
[1927] P. 224. 
After this case add, *‘ See, also, HUSBAND & 
WIFE, No. 27632.” 

2722. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] P. 34. ~ 
2723. Add. Annotation :—Consd. Partington v. 

Partington & Atkinson, [1925] P. 34. 
2757a. ——.]—In a suit for restitution of 
conjugal rights, the validity of the marriage 

















stamp it cannot be rectified under the 
proviso to sect. 22 (1) of Act 30, 1911.— 
ANNAMA v. JOXPRESS COLLEUTION 
AGENCY (1929), 50 N. L. R, 77.-—-S. AF. 


PART IV. SECT. 10, SUB-SECT. 8. 


2608 i. Finality of judge’s ruling. }-— 
Once tho trial judge, with the question 
of the want of proper ages resent 
in his mind, has actually a tted a 
document in evidence, Stamp Act, 
8. 36, prevents such admission pend 
called in qucsuon. except as provide 
in 8. 61, at any stage of the same suit 
or proceed Oe & hence in appeal, on 
the ground that the instrument has 
not been properly stamped.—CGuRpDaAs 
MAHAM CHAND v. GURANDITYA Mar 
(1929), I. L. R, 11 Lah. 77.—IND. 


PART IV. SECT. 11, SUB-SECT. 2. 


2634 fi, ———, }-—- Where, in 
an action for wages & overtime, based 
on the award of the Commonwealth 
Ct. of Conciliation & Arbn., the only ss 
evidence of the award was a printed 
document purporting to be a copy of 
the award bearing the imprint “ By 
authority : H. J. Green, Govt. Printer, 


Co., Lrn. wv. 
8. 


2667 i. 





tion by a 


conviction is 








exumine.|—-Held : 


Melbourne ” :—Held : 
not proved.—Min-NorRTH ELECTRICITY 
RUTHERFORD, 
Ss. R. 273.—AUS. 


PART IV. SECT, 11, SUB-SECT. 4.—A. 


a7 Fes inter alios acta— 
Conviction for murder.}-—-On an howe 

usband, who has kil 
wife, or his attorney for a grant of 
administration a certified copy of the 
admissible, not merely 
as proof of the conviction, but also as 
presumptive proof of the commission 
of the crime.—Re NoBLz (Sask.), [1927 
1 W. W. BR. 938.—CAN. 


PART IV. SECT. 11, SUB-SECT. 4.—C. 


2690 i. Evidence of commission of 
crime-——DPresumpltive 


PART IV. ciel 11, SUB-SECT. 6.— 


ENGLISH AND Emprre Diaest SuPPLEMENT. 


in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
—VERNEY v. VERNEY (1920), 36 T. L, R. 208. 


2880. Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


3036. Add. Annotation :—Refd. Selby v. Atkins 
(1926), 185 L. T. 45. 


8122a. —— .J—In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 
ments which are appended to it.—Durr 
DEVELOPMENT Co. v. KELANTAN GOVERN- 
MENT, [1923] 1 Ch. 885; 92 L. J. Ch. 273; 
129 L. T. 290; 39 T. L. R. 187; 67 Sol. Jo. 
260, C. A. 

Annotati on :—Apld. Engelke v. Musmann, [1928] A.C. 433. 


3122b. ——— ——-.}—Durr DEVELOPMENT Oo. v. 
KELANTAN GOVERNMENT, No. 1264a, ante. 


3122c. -—}—During the course of the 
argument a question arose as to the nature 
of the relationship of the Crown to the 
territory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secretary of State for the Colonies for his 
decision under the Forcign Jurisdiction Act, 
1890 (c. 37), 8. 4, two questions: ‘‘ Was the 
territory now known as Northern Rhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or ‘‘ Was it at that date part 
of His Majesty’s Dominions?’ The 
decision of Hiis Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Rhodesia was a territory 
under His Majesty’s protection. It did not 
then & docs not now form part of His 
Majesty’s Dominions (LUXMOORE, J.).—NoORTH 
CHARTERLAND EXPLORATION Co. (1910), 
Lrp. v. R., [1931] 1 Ch. 169; 99 Tu. J. Ch. 
483; 143 L. T. 623; 46 T. L. R. 566. 


3125. Add. Annotation :—Consd. Musmann  v. 
Engelke (1927), 96 L. J. K. B. 824. 











PART IV. SECT. 11, SUB-SECT. 12. 

3004 1. How proved—FProduction of 
cony printed in Stationery Office.)— 
The District Ct. Rules are rules made 
by a minister within Documentary 
Evidence Act, 1925, 8. 4, & the produc- 
tion of a oopy of the rules, printed in 
the Stationery Office, is prima facie 
evidence that the rules have n 
validly made.—TANGNEY v. District 
JUSTICE FOR COUNTY OF KERRY, [1928] 
I. Rh. 358.—JR. 


PART IV, SECT. 11, SUB-SECT. 15.— 
ex. Proof—Writ of ton. J— 


excecud 
STUART v, ANDREWS (1827), N. B. D 
332,—OAN. 
«] d. STOCKING 


ay. —Don e 
vw. WATTS (1842), 2 Ont. Dig. 2665.-— 
CAN. 


the award was 
[1927] 


ed his 





epeR RENE 


evidence. ]—Re 
PART IV. meta ay ee 10.— 


aa. Brilish c abr 


(a); ongul oad—Oertificate 
on point of law.}~—A British consul ma 
2789 i. No opportunity to  cross- , ye 
the evidence was 
inadmissible.—JOHNSON v. 
(1911), 13 Exch. C. R. 389.—OCAN 


8 


pris by his certificate a point of 
orelgn law which he is competent to 
ERGMAN 


R. (Ont.) pve by afidavit.—Re 
e STATE, { 928) 1 a W. R. 601.—CAN. 


3157. Add. Annotation :-—Consd. Re Stollery, Weir 


wv. Treasury Solicitor, [1926] Ch. 284. 


3158. Add. Annotation :—Overd. fe Stollery, Weir ' 


v. Treasury Solicitor, [1926] Ch. 284. 

$159. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

$3163. Add. Annotation :—Folld. He Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.|—In an action 
brought by pltfs., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 

. to prove the lawful marriage of the parents of 

the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents :—Held: the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Re Wéintle, No. 3158, overd.— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
(1926] Ch. 284; 95 L. J. Ch. 2593; 184 1L. T. 
430; 90 J. P. 90; 42 T. L. R. 253; 70 Sol. 
Jo. 385; 24 L. G. R. 178, C. A. 

3177a. Marriage of parents of deceased.]— 
Ke STOLLERY, WEIR v. TREASURY SOLICITOR, 
No. 3165a, ante. 


3179. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


8287. Add. Annotations :—Apprvd. Hendon Paper 
Works Co. v.-Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
ring v. Redheugh Colliery, [1925] A. C. 

9. 

3288. Add. Citation :—1B. R. A. 210. 

Add. Annotations :—Folld. Fowler (Leeds) v. 
Hunstet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. OC. 
809. Refd. Davisv. Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C. 
(1916), 85 L. J. K. B. 1546. 


PART IV. ee igashiceeh 10 — 








sh. Certifioste of professor of 
anatomy.}—A certificate from the 
rofeseor of anatomy at the Grant 

e College, Bombay, as to certain 
bones submitted to him forexamination, 
is not per se admissible in evidence, 
but must be proved by oalling the 
professor as & witness.— R. v. AHILYA 
(1922), I. L. R. 47 Bom. 74.-—IND, 


PART IV. SECT. 12, SUB-SECT. 14, 

80, Regulation of Minister of Crown— 
[n possession of prosecuting counsel— 
Whether amounts to production, }—Tho 
fact that counsel for the prosecution 


R. v. YEE 


R, 558.—CAN, 


has a copy of a regulation made by a 
; Minister of the Crown in his poor 

at the trial & available for t 
of the justice hearing the case, d 
amount to its “ production ’” within 
Canada Evidence Act, s. 21, at least 
when no opportunity is given the 
accused’s counsel to peruse it or object 
CLuNn & 


(Sask), [1999] 1 D. L. BR. 194; 

Can. Crim. Cas, 440; [1928] 3 W. 

PART IV. SECT. 12, SUB-SECT 15.— 
A. (a). 


li. ——~ Palue as evidence.|~~Heatn 
v. PonTaGe LA PRaIRiE Corpn. (1909), 


9 


Vol. XXII.—-Evidence. Cases 3157—3483a. 


3289. Add. Citation :-—2 B. R. A. 592. 
Add. Annotation :—Expld. & Distd. Gates- 
head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. O. 309. 


3309. Add. Annotation :—As to (2) Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1932), 48 
T. L. R. 296. 


3349. Add. Annotation :—Consd. 
Avgherino, [1927] 2 Ch. 33. 


3371. Add. Annotation :—Refd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3377. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3388. Add. Annotation :—Consd. Ie Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


8389. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3419a. S. P. Mongy v. Money & TURNER (1927), 
71 Sol. Jo. 666, 


8422a. ——  —-— }—As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. PRITCHARD 
v. PRITCHARD (1920), 37 T. L. R. 104. 


3428a. —— .}—-A marriage performed 
by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Office certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certificate issued 
from the Church & signed by the clergyman, 
together with the relevant Indian <Act.—- 
PAWSON v. PAwson (1930), 99 L. J. P. 142 ; 
143 L. T. 440; 46 T. L. R. 548. 


3428b. - Of entry in ecclesiastical register 
—With relevant Indian Act.]}—PAWSON uv. 
PAWSON, No. 3428a, ante. 


3435a. -}-A marriage in the 
Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law  marriage-—-MATIHEWS  v. 
MatTrHEews (1930), 99 L. J. P. 142; 143 1. T. 
440; 46 T. L. R. 543. 


3436a, ——- -———— South Africa.}—WaATER- 
FIELD v. WATERFIELD & Pretorius (1929), 
73 Sol. Jo. 300. 


Busby _v. 








ee 














34387 (OTHERWISE 


a. : OTHER 
Boe L. (1919), 836 T. L. R. 148; 64 Sol. Jo. 
25. 


3466. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 188. 

34838a. ——- —-—-.]—Held: the production of the 
register from the custom house was con- 
clusive evidence of ownership.—MARSsH »v. 

a (1802), 4 Esp. 98; 170 BE. R. 855, 


18 Man. L. R. 693.—CAN. 
PART IV. SECT. 12, SUB-SECT. 19.--- 
C. (a) iii. 
se. Certificate of baptism—Admis- 
sible.}-—SUTHERLAND v. YOUNG (1884), 
1 Man. L. R. 38.—CAN. 


Yre Low PART IV. SECT. 12,SUB-SECT.19.—G. 
50 ef. Register of titles to land kept 
stration of Title 


© perusal 
oes not 


W. under ocal 

(Ireland) Act, 1891 i. 66).}——-The above 
register is a public register & the 
documents keptin the office for regiatra- 
tion of titles are public documents.— 
ite FIrzau“RALpv, [1925] 1 I. R. 42.— 


Cases 3518a—38932. ENncuisn AND Empire Digest SUPPLEMENT. 


3518a. Stationers’ Hall register—Of first per- 
formances of dramatic productions. }—-FaLcon 
v. Famous Piayers Fitm Co., Lrp., No. 
624a, ante. 


3526. Add. Annotation :—Refd. R. v. Minister of 
Health, Fz p. Yaffe, [1930] 2 K. B. 98. 


3543. Add. Annotations :——As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 135 L. 'I. 
650. Apld. He Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

3547. Add. Annotation :—Refd. Stoney v. Hast 
bourne R. D. C., [1927] 1 Ch. 8367. 

3572. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3580. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add. Annolution :—Refd. Stoney v. East- 
pone hk. C. & Devonshire (1926), 135 L. 'T. 
281. 

3589. Add. Annotation :-——Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3686. Add. Annotation :-—As to (2) Consd. Busby 
v. Avgherino, [1927] 2 Ch. 33. 
3784, Add. Citation :-—-2 B. HK. A. 582. 
3802a. ——-.J—-HAYNES v. HAYTON 

L. J. O. S. K. B. 231. 


(1828), 6 


3850a. Following letters.]—Letters following 
a letter written ‘‘ without prejudice ’’ should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open.—INDIA RUBBER, GuTTA PERCHA & 
TELEGRAPH Works Co., LTD. v. CHAPMAN 
(1926), 20 B. W. C. C. 184, C. A. 


8860. Add. Annotation :—Refd. Hobbs v. Tinling, 
oo v. Nottingham Journal, [1929] 2 
K. * l. 


$902. Add. Annotation :—Refd. Layzell v. Thomp- 
som (1927), 187 L. T. 106. 


8907. Add. Annotation :—As to (3) Refd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 


$911. Add. Annotations :—Consd. Stoney v. Bast-’ 
bourne R. ©. & Devonshire (1926), 95 L. J. Ch. 
312; Trafford v. Thrower (1929), 45 T. L. ht. 
502. Refd. Tue v. Whiteley, [1929] 1 Ch. 
440. 


3914. After this case add ‘‘ Sec, also, HiahwaAys, 
Nos. 355a, 355b.”’ 


3919a. To prove state of premises.|—-Dor d. 
FENTON v. BuTCHER (1847), 9 L. T. O. S. 82. 


3932. Add. Annotation :—Consd. United States 








Annotations :-— 


sg. Proprietor’s 2Regisiry Book.J-— 
FULTON v. CREELMAN, [1930] 4 D. Iu. R. 
43; on appeal, [1931] S.C. R. 221; 1 
D. L. KR. 733.—CAN. 


PART IV. SECT. 12, SUB-SECT. 20. 


sh. Weight of evidence.}--The im- 
portance as evidence of rovenue 
records, admissible under Jndian 
Evidence Act, 8. 35, varies with the 
circumstances.—GANGABAI wv. FAKIR- 
ore (1929), I. L. R. 54 Bom. 336.-— 


PART IV. SECT. 12, SUB-SECT. 21. 


si. Low proved. }—The contents 
of a statute of auy province within the 
King’s dominions inay be proved by 
the production of a copy purporting 
to be printed underthe authority of 
the Legislature of that province.— 
NORTHRRN TRUSTS Co. v. MCLEAN, 
pas) $D.L.R.93; 58 0. L. R. 683.— 





PART IV. SECT. 12, SUB-SECT. 22. 


sj. Records of sccretary of province-~ 
Entry as to delivery of patent—In 
secrctary’s handwriting —Whether proof 
of possession of patent. |\—Qu. - whether 
the evidence of the secretary of the 
proviuce, that it appears by an entry 
in his own handwriting, in a book kept 
for such entries, that a patent was 
delivered to A., & that he thercfore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufficient to charge A. in trover 
with the possession of such patent.—- 
HAMPSON v. BOULTON (1836), 5 O. S. 
23.—CAN. 


PART IV. SECT. 13, SUB-SECT. 2.-— A. 


3679 v. -J—Account books are 
admissible in evidence, under Evidence 
Act. 1872, 8s. 34, without any formal 
proof that they were regularly kept in 
the course of business. ‘The Legis- 
Jature, in sect. $4, has dispensed with 
the necessity of such formal proof, 
which was required by the former Act 
TI. of 1855. In order that account 
books may be deemed regularly kept 
in the course of business, it is not, 
necessary to show that they had been 
entered up as & when the transactions 
took placce.--EMPEROR v. NARBADA 





Consd. Bossey v. Windham (1844), 6 Q. B. 


166; White v. Morris (1852), 11 C. B. 1015. 


A. C. 632. 


PRASAD (1929), I. L. R. 51 All. 864.— 
IND. 


sl. Corporation or parinership books.) 
—Defts., stockbrokers, were indicted 
& tried (a) for conspiracy by fraudu- 
lent means to defraud customers ; 
(6) for conspiracy by fraudulent mneana 
to affect the public imarket price of 
stocks publicly sold ; (¢) for that with 
intent to make guin or profit by the 
rise or fall of stocks they made ayree- 
ments for the sale or purchase of stocks 
in respect of which no delivery was 
ever made or intended to be made :—~- 
Held: books of account, records, & 
other documents of defts. were pro- 
perly admitted at tho triuh—R. tv. 
Swarr & Youna; HK. vc. PATERSON & 
CAMPBELL: Rh. v. STOBIE & FORLONG, 
19st} 2D. L. KR. 207; Of R176; 
55 Can. C. C. 310.-- CAN. 


PART IV. SECT. 13, SUB-SECT. 2.-—B. 


sb. Zo prove to whom credit given.j— 
WritE v. Mitten (1888), 27 N. B. lh. 
143.—- CAN. 


PART IV. SECT. 13, SUB-SECT. 4. 


sc. Books of railway companies— 
Repair book.J]—-CANADA CENTRAL Ly. 
ae v. MCLAREN (1883), 8 A. It. 564.— 


PART IV. SECT. 13, SUB-SECT. 5, 

di. --}—-A book main- 
tained by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in the 
family to which they rendered servicc, 
the events recorded being such as aro 
usually known to a family bard in 
connection with his calling :—d/eld: 
admissible as evidence concerning the 
relationship of the members of the 
family, whose history was entercd 
therein. —ANANDI v. NAND LAL (1924), 
I. L. R. 46 All. 665.—IND. 


PART IV. SECT. 13, SUB-SECT. 6.—A. 

li. -———— In pursuance of common 
object.}-—Held : \etters, written by the 
mother of a petitioner in a suit for 
restitution of conjugal rights, which, 
if written by petitioner would have 
been evidence of her lack of sincerity, 
were admissihle against ber on it being 
proved that they were written in pur- 
suance of au object common tu peti- 
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Rear er 





Shipping Board v. St. Albans Sbip, [1931] 


tioner & her mother.-—THOMAS 1. 
THOMAS (1931), 31 8S. 1. N.S. W. 199; 
48 N.S. W. W.N. 21.-- AUS. 


PART IV. SECT. 13, SUB-SECT. 7.—B. 

3843 ii. S P. MERRY v. MACHIN 
(1926), 47 N. L. R. 236.—S. AF. 

li. ~-—— Subsequent correspondence 
on same subject.j-—- In order to render 
letters written ‘“‘ without prejudice ” 
inadmissible us evidence it must appear 
that there was a dispute or negotiations 

onding between the parties & that the 
etters were written bond fide with a 
view tu its settlement. Letters written 
“without prejudice ”’ protect subse- 
quent correspondence on the samo 
subject-matter.——-McLyuop v. PEARSON, 
te oW.W.T 43 £D.L 1R. 675. - - 


PART IV. SECT. 13, SUB-SECT. 11. 


8870 i. Admissibility.J—Held: a 
telegrain received by = plitf. from 
deceased was not admissible in evidence 
without, proof that deccased had sent. 
u telegram in those terms, & that tho 
original telegram, sigued by dccensed, 
had beon destroyed or lost..— ADAMSON 
v. VACHON (Sask.) (1912), 22 W. L. R. 
494.—-CAN. 


PART IV. SECT. 13, SUB-SECT. 12. 


q i. .J—Will proved before 
aw notary public, & recorded during 
the lifetino of testator, properly 
admitted in evidence.—MURRAY 1. 
DurFF (1895), 33 N. B. It. 351.—CAN. 


sd. Necessity for ad raat os ie 
Where pitf.’s counsel in opening his 
case stated it as a question of legiti- 
macy, & that deft. claimed under a 
will, & the defence was couducted 
without the production of the will, 
as if tho statement of the counsel] had 
rendered that unnecessary :—Fleld : it 
ought to huve been produced.—Dor 
d. BREAKEY v. BRreaKKY (1846), 2 
U. C. R, 349.— CAN, 


PART IV. SECT. 17. 

sb. Reconstruction of crime.j—In tho 
courso of a culpable homicide trial 
arising out of tho shooting by the 
accused, @ warder, of one of a gang of 
convicts in his charge, the Crown 
tondered in cvidence, through tho 
photographer, photugraphs of tho 








$983. Add. Annotation :—Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 


A. ©. 682. 


$034. Add. Annotation :-—Consd. United States, 
a has Board v. St. Albans Ship, [1931] 
A. O, 


632. 


3935a. ——— Dimensions & relative proportions of 
subject-matter.]|—(1) Clearly a photographic 
picture cannot be relicd upon as 
itself of the dimensions of the depicted object 
or objects, & cannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 


3975a. 


of the duty 


CC. A. 


3980a. 
—IHegal.}—The 








scene of the shooting tuken two days 
afterwards & showing a partial recon- 
struction of the ineident. The = evi- 
dence was objected to:-- Meld: the 
photographs were not admissible.~- R. 
”m Prerorius (1930), 51 N. L, R. 352. 


wre 


PART IV. SECT. 18, SUB-SECT. 2. 


8958 i. Surveyor’s rcport.)-— Hcld: 
not adinissible to prove the extent of 
the lands he wasemployed to aCe Coe 
rR. vw. Prices Broryers & Co., [1925] 
3D). L. R. 595; revag., (1924) 3 DL. RR. 
817.—-CAN. 


PART IV. SECT. 20. 


3962 {. Accounts-—-Carhbon copies-—— 
Whelher books within County Courts 
Act, 1913, 8s. 138.)—Qu.: whether 
carbon copies of slips showing an 
account for goods alleged to bave been 
sold & delivered are ‘‘ books ” within 
sect. 138 of County Courts Act, 
R. 8S. M., 1913, co 44.—FARGEY v, 
NouyK, (1929) 3 D. L. R. 682; 2 
ARE lt. 204; 38 Man. L. R. 220.— 


. AF, 


qi. —-— -—--——.]-—Held : a certiticate 
of guardianship was not a public or 
other official book, register or record 
within sect. 35 of Evidence Act, & an 
entry therein relating 10 the age of a 
ininor was not in itself admissible in 
evidence to prove the age.— SAIp-UN- 
NissA Brar vv. RogArya Brat -(4930), 
i. L. BR. 63 All. 428.—IND. 

se. Certificate of weighmaster.}—Held : 
ills Yao celdene only of weight at 
the time of weighing.—TENOLD & 
TANNAS ¥. CANADIAN PACIFIO Ry. Co. 
\1927) 3 D. L. R. 695; [1927] 2 
W. W. R. 491; 83 Can. Ry. Cas. 86; 
21 Sask. L. R. 665.—CAN. 


sg. Jtesolution of Bar Aassociution.}-- 
In order to enable a ct. to admit in 
evidence a resolution of a Bar Associa- 
tion it is necessary to esteblish that it 
was passed at a mecting specially & 
properly convened for the purpose. 
which hinplies that the mveting should 
avo been convened after reasanable 
hotice in the manuer prescribed by 


J.S. 


Examination by Judge in private 
examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
understanding the nature of an oath is illegal 


Vol. XXII.—Evidence. Cases 3933—4028. 


strate accurately the facts sought to be 
established. 


(2) The extent to which & the processes 


proof in science 


106, P. Cc. 


Part V.—Witnesses. 


-~}—A judge cannot exclude a child- | 
witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in; his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of telling the truth.—-R. v. 
MoscovitcH (1924), 18 Cr. App. Rep. 37, 


704, 


579. 


the regulations of the Association, &, in 
the absence of any regulations on the 
subject. personal notice to all the 
available members of the Association, 
so that they may have proper oppor- 
tunity to attend the meeting & to 
express their views tbhereat.—CHATUR 
Buus tv. Crown (1930), 1 L. RR. 32 
Lah. 385.— IND. 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (a). 


3974 iil. -}—New tria) ordered 
iu an action for pou re ces on the 
ground that the trial Judge had not 
expressly directed the jury that the 
law required that the case should not 
be decided on the testimony of the 
infant pltf., seven years old, who was 
not sworn, unless it was corroborated 
by some other material evidence ; 
although he had warned the jury to 
consider her testimony very carcfully. 
~—ROBINSON v. BuRNS & Co. Lrp. & 
Crruron, [1928] 1 D. I. R. 610: (1928) 1 
W.W.R. 76; 23 Alta. L. R. 170.—-CAN. 


3974 iv. ——-.J—‘* Other material 
evidence ’ within the requirement of 
Alberta Evidence Act, s. 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, nieans 
evidence material to the issue which 
must be sustained by the party on 
whose behalf the child’s evidence is 
addured ; therefore, where that issue 
is negligence, it means evidence relating 
to the alleged negligence. The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligence.—-CUTHBERTSON 
v. LETHBRIDGE, [1928] 2 D. L. R. 562; 
[1928] 1 W. W. R. 815; revad., (1929) 
4D). L. R. 1052; S.C. R. 176.—CAN. 


3976 ii, -}——A child of ten said, 
** J know I have got to tell the truth, 
I know where bia go when you don't 
tell the truth, gaol’ :—Held: this 
answer was not inconsistent with an 
understanding of the nature & quality 
of an oath, although showing no 
appreciation of reward & punishment 
in a future stato.—SProoner c. TAYLOR, 
{1926} S. A. S. R. 396.—AUS. 


i 








by which an accurate topo 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such 
have long occupied the attention of men of 
(LORD MBpRRIVALE, P.).—UNITED 
S'taTES SHIPPING BoaRD v. THE St. ALBANS, 
[1931] A. C. 632; 100 L. J. P. C. 73; 144 
L. T. 601; 47 T. L. R. 245; 18 Asp. M. L. C. 


aphic plan can 


uestions 


& is sufficient to invalidate a conviction.— 
R. v. DUNNE (1929), 99 L. J. K. B. 117; 148 
L. T. 120; 21 Cr. App. Rep. 176; 29 Cox, 
C. C. 149, C. C. A. 


4018. 4dd. Annotation :—As to (1) Refd. Robinson 
v. South Australia State (No. 2), [1931] A. C. 


4027. Add. Annotation :—Refd. Isaacs v. Cook, 
1925] 2 K. B. 391. 


4028. Add. Annotation :—Refd. 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 


Hearts of Oak 





3979 iv. —— Canada Evidence 
D. L. R. 245; [1927] 8. C. R. 436; 
48 Can. Crim. Cag. 97.—CAN. 


3979 ve. Je. Ot 
PATRICK, {1929] 1 D. L. R. 806; 1 
W. W. Rf. 393; 51 Can. Crim. Cas. 
146; 40 B. C. IR. 478.—-CAN. 


Frrz- 


PART V. SECT. 1, SUB-SECT. 1.—B. 


g (p. 390) i. Agent conducting 
case.J—An agent conducting a case in 
the Burgh police ct. is a competent 
witnesa in the cause.—CAMPBELL rr. 
COCHRANE, [1928] S. C. (J.) 25.— SCOT. 


p (p. 391) 1. .}—A prosecutor who 
has conducted a preparatory examinu- 
tion in a magistrate’s ct. is a competent 
witness for the Crown at the trial.— 
a ae BECKER, [1929] App. D. 167.— 


sg. Juryman in first action—On 
hearing of new trial.|—At the hearing 
of a new triaJ, a juryman in the first 
action wus called to give evidence as 
to what he saw whilst on a view with 
his fellow jurymen. His evidence was 
rejected on the ground that having 
been a juryman in the first action he 
was not competent to give evidence 
at the new trial :—Held: the witness 
was competent to give evidence of 
what he actually saw & observed 
provided the evidence was otherwise 
admissible.—MackaYy wv. Evias (1928), 
288. R. N. S&S. W. 340; 45 N.S. W. 
Ww. N. 86.—-AUS. 


4001 i. Solicitor.}—A solr. is 
&® competent witness for his client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
in his being a witness. While an 
advocate can testify for a party whose 
cause he is conducting, the practice 
is highly objectionable.—-PARRY v1. 
PaRRY, [1926] 3 D. L. R. 953 [1926] 
2 wy W. BR. 185; 20 Sask. L. R. 474.— 











PART V. SECT. 1, SUB-SECT. 2. 


li. —--  -—-. ANDREWS &. Hor- 
Kins, [1952] 3 D. L. RR. 459.—CAN, 


Cases 4029-—4477. ENGLISH AND Empire DicEst SUPPLEMENT. 


4029. Add. Annotalion :—Apld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4077. Add. Annotations :—Apprvd. & Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Ch. 85. 
Refd. He Jawett, [1929] 1 Ch. 108. 


4130. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 


4148. Add. Annotation :-—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4161a. Acting for partner.]—A.,a solr., being 
engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
& made certain statements to him :—Held: 
the relation of solr. & client existed between 
them, & the communications were privileged. 
—BEAMISH v. OWENS (1846), 7 L, 'T’. O. S. 66. 


4190. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. EB. 655. 

4192. Add. Annotation :—Apprvd. Minter v. Priest. 
[1929] 1 K. B. 655. 


4199. Add. Annotation :—Apld. Minter v. Priest, 
(1929) 1 K. B. 655. 


4201. Add, Annotation :—Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4213a. -]}—(1) Communications 
passing between a 80 . & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 
disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan | 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary | 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice. — MINTER v. PRIEST, 








[1930] A. C. 558; 99 L. J. K. B. 391; 143 
L. T. 57; 46 T. L. R. 301; 74 Sol. Jo. 
200, H. L. 


ardaton ab Consd. Harris v. Harris (1930), 47 
~L. 7. 15. 


4217. Add. Annotation :—Refd. Minter v. Priest, 
[19029] 1 K. B. 655. 














4218a. -|—MINTER v. Priest, No. 4213a, 
ante, 
4228a. ——.]—Plitf., who had been 


employed by deft. to take care of his house, 


marriage. Deft. had threatened to proceed 
criminally against her on a charge of 
away some of his property from the house. 
The ct. refused to compel pltf.’s attorney to 
, disclose her place of residence, as deft. knew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge.— HARRIS v. 
HOuuerR (1849), 19 L. J. Q. B. 62. 
ANAOR: :—Refd. Cox v. Bockett (1865), 18 C. B. N. 8. 


42378. -J}—Communications made by 
one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
cecdings in a ct. of summary jurisdiction 
between the spouses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an Cone 
of adultery.—HAaRRIs v. Harris, [1931] P 
10; 99 L. J. P. 149; 144 L. T. 159; 05 
J. P. 1; 47T. L. R. 15; 74 Sol. Jo. 755 
28 L. G. R. 641; 29 Cox, C. C. 189. 


4259. Add. Annotation :—Consd. Minter v. Priest, 
{1929] 1 K. B. 655. 

4269a. Admission of adultery.]-~Harris v. Harris, 
No. 4237a, ante. 


4275. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 653. 

4286. The first line of the text of the paragraph 
should read ‘‘ Where at law the party 
calls.” 

4305. Add. Annotation :—-Consd, Watt v. Longs- 
don, [1930] 1 K. B. 130. 


4428a. Application to set aside—-Whether 
“‘in ’? action.|—Held: an application by a 
a person, who had been served by one of 
the parties to an action with a subpoena duces 
tecum, to set the subpoeena aside was an 
application ‘‘ in ”’ the action within R. 8S. C., 
Ord. 52, r. 2, although appct. was not a party 
to the action, & the application could not be 
heard.—R. v. INVEsToRS’ REviEW, Lt., 
Ex p. WHEELER, [1928] 2 K. B. 644; 97 
L. J. K. B. 802; 140 L. T. 48; 44T. LR. 
724; 72 Sol. Jo. 570, D. C. 

4461a. ——.]—The possession of a solr. is, for the 
purpose of a subpena duces itccum, the 
possession of the clicnt.— JORDAN v. ROBERTS 
(1862), 7 L. T. 68. 

44724. Court not entitled to impound.]— 
Re Tit, Ex p. PArsons (1871), 19 W. R. 325. 

4477, Add. Annotations :—Refd. Ite Cameron’s 














but who had subsequently left it, brought an Coalbrook, etc. Ry. (1859), 25 Beav. 1; 
action against him for breach of promise of Lockett v. Cary (1864), 8 New Rep. 405; 
PART V. SEVTe 2, SUB-SECT. 4.—- | ener of his counsel will not do.— Nutes made by a police officer for the 
. (a a). purpose of making a report to bis 





4060 xxi. -])— Under Canada 
‘Tomperance Act, 1878, §. 123, accused 
isnot bound to criminate bimself.—I. ts 
HALrin (1886), 12 O. R. 330.—CAN, 

4060 xxii. -}The refusal ‘* to 
answer any question tonching the 
case” in Liquor License Act, 58. 115, 
means any question which may be 
lawfully put, which the witness Is 
otherwise bound to answer.—-Jie ASK- 
wit (1899), 31 O. TN. 150.— CAN. 


PART V. SECT. 2, SUB-SECT. 4.-—C. 


4105 i. 1Vho may take abjection—Nol 
counsel.) --The claim for protection 
against incriminating questions is a 
personal one & must be made by the 
party himself & under oath. The 





.v. ra (1909), 7 HE. L. R. 50. 


PART V. SECT. 2, SUB-SECT. 4.—F. 
sh. Privilege taken away by pro- 
vincial statule—RKight to stam special 
prcmleee under Canada Evidence Act, 
-—Witness must have objected to 
giving eee J—R. v. HAkcourt, 
(1930) 3D. L. R. 59; 653 Can. C. C. 
56 —CAN, 


PART V. SECT. 2, SUB-SECT. 10. 


sk. Whether Act of 1696, c. 25, applies 
in questions between. —GALLOWAY 
GALLOWAY, {1929} S, C. 160.—SCOT. 


PART V. SECT. ‘BS oo 8.— 
sa. Notes mude by police officer.j)— 


12 


superior officer are confidential, & 
their production cannot be insisted on 
by Tee —HINSHELWOOD v. AULD, 
ttige ar (J.) 4.-—SCOT. 

When amounting to contempt of 
eae J—B., the Acting Secretary of tho 
Dricd Fruits Board of South Australia, 
was served with a subpaena duces tecum 
to produce certain minute books of the 
Board at the hearing of an action 
aguinst the Minister for Agriculture 
for the State of South Australia & 
others. oe n the direction of the 

Minister, B cod to bring the pooks 
into ct., hut ip roduced a certificate by 
t the osure of tho 
books would bo coneey to public 
po olicy & prejudiclal the public 

terest :——Held: the aioe to bring 


Fowler v. Fowler (1881), 29 W. R. 800; Re 
rae ai Ackerman v. Lockhart, [1898] 2 
4521a. ——— Put In witness-box but not examined.) 
- Held: his costs of travelling & attending 
the trial ought to be allowed.—FLOWER v. 
GARDNER (1857), 3 C. B. N. S. 185; 27 
eh C. P.56; 80 L. T. 0.8. 185; 140 E. R. 
4586. Add. Annotation :—Refd. The Massilia, 
{1926] P. 180. 


4594a. Witness not called.|}—Where a charge 
for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary :—-Held: that was a dangerous 
ground on which to Leite & one upon 
which an allowance or disallowance ought not 
to be founded.—THe Lorp STRATHCONA 
(No. 3), [1926] W. N. 270, C. A. 

4649. For “ (circa 1660)’ read ‘ (circa 1670).” 


4722. Add. Annotation :—Refd. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

4729. Add. Annotation :—As to (2) Refd. R. v. 
Anderson (1929), 142 L. T. 580. 

4729a. Whether obligations of oath understood— 
When witness may be asked.]—A judge is 
entitled to question a witness at any stage 





the books into ct. as directed by the 
subpend being made by a compotent 
ct., the refusal to obey that order was Act, R 


witnesses—Power to grant feea vested 
in arbitrator.J—Under Public Works 
e S. B. C. 1924, Cc. 211, 8. 24, 


Vol. XXII.—Evidence. Cases 4477—483la. 


of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
ee " WILSON (1924), 18 Cr. App. Rep. 


4784. Add. Annotation:—-Consd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 536. 


4815a. -.}—In an action for revocation 
of probate the party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct.—OAKES v. 
U2zELL, [1932] P.19; 100 L. J. P. 99; 146 
L. T. 95; 47 T. L. R. 573; 75 Sol. Jo. 545. 


4816. Add. Annotations :—As to (2) Consd. More 
v. Weaver, [1928]2 K. B.520. Expld. Minter 
v. Priest, [1929] 1 K. B. 655. Consd. Minter 
v. Priest, [1930] A. C. 558. 


4816a. Intention to discredit witness. ]-—R. 
e a a (1932), 23 Cer. App. Kep. 202, 


4831a. ~.}—There being two claimants as 
the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one being 
pltf. in the action & the other a co-deft. with 
X., on the trial of the issue which of them 





whose native tongue was 4 foreign 
language it was found advisable to 
make use of an interpreter :—-Held ; 


a contempt of ct.—JAaMES v. COWAN, 


PART V. SECT. 3, SUB-SECT. 5.—A. 


4493 iii.—-——- Expert witness.}— Heli: 
a medical witness could not refuse to 
vive evidence because his fees had not 
been paid.—H. v. Huspiey (N. 8.), 
(1925) 1 D. L. R. 494; 43 Can. Crim. 
Cas. 208.-—CAN, 


PART V. eat 3, SUB-SECT. 5.— 


(a). 
4548 v. .}—~Where there 
was sufficicpt evidence before the trial 
Judge to warrant him in finding that 
deft. caine from Cuba to St. John, not 
ruerely because he was o necorsary 
witness & wished to testify at a trial 
on his own behalf, but that he wowd 
have come as he did had there been 
no trial of the cause expected :—Held : 
deft. was not entitled to be paid 
travelling expenses under such con- 
ditions.--PoUrrry Ick Cream Co. v. 
Hae (1924), 52 N. B. BR. 422.— 


4548 vi. -}—A_ witness, 
who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & also to the sub- 
sistunce money due during the period 
of detention. The same principle 
applies to the case of a party whose 
ovidence is reasonably necessary & 
matorial for tho porpore of his case & 
on his behalf.—LANGLEY »v. D’ARCY 
(1929), I. L. R. 54 Bom. 62.—IND. 

ii. ——— Whether applicable to Royal 
Commisston.}—The ht of a witness 
in a civil proceeding to prepayment of 
conduct money & expenses to & from 
where he ts ordered to be in attendance 
is well settled, & the same principle 
which ppnlies to a civil proceeding in 
one of H.M. Superior cts. of record must 
a fortiort a ply to a Royal Com- 
mission in e absence o expe 
statutory power ee v McADAM 
(1927), 50 n. Crim. Cas. 31; 39 
B. C. ht. 101.—CAN. 


PART V. SECT. 8, SUB-SECT. 5.—F. 
b i. --—- Award silent as to fees of 














the arbitrators only are vested with 
authority to grant or withhold witness 
fees in the case of any particular 
witness, at any rate to the extent of 
deciding whether such fees should be 
included in tho bill of costs for taxa- 
tion or not, & what amount of pre- 
paration was reasonably necessary.— 
Re GaLT Bros. & BuRNARY (1928), 
39 B.C. R. 470; [1928] 1 W. W. R. 
798.—CAN. 


PART V. SECT. ‘woe 6.— 


° 


sz. Defendant without notice of privi- 
lege.}—An action for false arrest does 
not He for the arrest, under a 
capias, of a person who was a wit- 
ness in another suit.—TnHomrson $v. 
SCHNEIDER, [1929} 1 D. L. R. : 
60 N, Ss. R. 329.—CAN. 


PART V. SECT. 8, SUB-SECT. 7.— 
A. (0) i. 


4645 i. General rule—Clear case must 
be made vut.|—-DESROCIIERS v. QUEBEC 
LiIQuoR COMMISSION & SIMARD (1922), 
37 Can. Crim. Cas. 17; 23 Q. P. R 
427.—CAN. 


4649 iv. ——.]—A witness, sum- 
moned by the High Ct. to give evidence, 
left the jurisdiction without being 
discharged as a witness & without the 
permission of the ct.. in order to avoid 
giving evidence :—Held: such con- 
duct amounted to contempt, & the 
High Ct. had inherent jurisdiction to 

unish for that contempt.—EBRKAIIM 

AMOOJEE PAREKH wv. R. (1926), 
I. L. N. 4 Ran. 257.—IND. 


» (a). 

e i, ——.}-The fact that a de- 
ponent, who on being sworn raised his 
right hand, did not kiss or touch the 
Bible held not a ground for holding 
that the affidavit was not validly 
sworn.—BOURGOUIN v. Rocan (Man.), 
{1929} 4 D. L. R. 1006; 3 W. W. R. 
399,—CAN. 


, 


sm, Oath in English—Subscquent wse 
of tnterpreter.}-—Tho fact that during 


the examination of a Crown witness 


13 


not to lead necessarily to the con- 
clusion that he had not understood the 
nature of the oath which had been 
adniunistered to him in the Kneglish 
language.—lit, v. DEFILLIPI, [1932] 1 
ee RT. 545; 26 Alta. L. R. 134.—- 


PART V. SECT. 5, SUB-SECT. 2. 


4759 ii. —— Two plaintiffs 
wiinesscs.J—Semble: when there are 
two pltfs. & both are witnosses, deft. 
has not the right to insist that while 
one of them is giving his testimony 
the other shall be excluded.—-McINTYRE 
pel sa nes [1925] 2 W. W. Rh. 581.— 





PART V. SECT. 6, SUB-SECT. 1.— A. 


sb. Wridence of foreign witness— 
When interpreter allowed.J)—While it 
is dosirable that a foreigucr should not 
be allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a witness porsiste 
in stating bis ignorance of English & 
that he does not understand the 
questions put to him, & there 1s no 
evidence that he is not speaking the 
truth, he should not. be forced to testify 
in English, especially where the result 
isn ao mass of unintelligible evidence.—- 
PONOMOROFY v. PONOMOROFY, [1925] 
3 W. W. R. 673.—CAN. 


In criminal trials.}-—See 
CRIMINAL Law, Vol. XIV., p. 264. 





ateenaeenmenan 


PART V. SECT. 6, SUB-SECT. 2.—B. 


4830 i. —— Other defendant & his 
witnesses.—-On the trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. have 
pleaded separately, but there is no 
substantial differonce in their interests, 
the judge may refuse to allow separate 
cross-examination of co-deft.’s wit- 
nesses : in other circumstances separate 
counsel may bo allowed to be heard, 
with the conven von right to croas- 
examine co-deft. or his witnesses.— 
MILLAR v. B. C. Raprp TRAnsitT Co., 


T™., [1926) 1 D. L. R. 11715 [1926) 
y Ww. Vv. a §43 ; 36 B, C. R. 345.— 
CAN. } 


Cases 4831a—5140. 


4849a. 


occupied that position:—Held: cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed.— 
Re WAGSTAFF, WAGSTAFF v. JALLAND, [1907] 
2Ch. 85; 76 L. J. Ch. 869; 96 L. T. 605; 28 
T. L. R. 426; on appeal, [1908] 1 Ch. 162,C. A. 


4884a, —-—— ———.]—-OAKEs v. UzZzELL, No. 4815a, 


ante. 

-.j—Where a deft. in a running- 
down action is charged with negligence in a 
particular case it is not competent to ask 
him a question to obtain an answer which 
would show that he has been negligent on 
some other occasion or occasions. Much less 
is it competent to ask him a question which 
merely shows that he has been involved in 
some other accident for which it is not 
suggested that he was to blame. On the 
other hand, a question properly directed so 
as to test his credibility as a witness, or his 
skill or competence as a driver, if these 
matters are in issue, is not to be excluded 
merely because it shows that he has pre- 
viously been involved in one or more other 
accidents.— JAMES v. AUDIUIER (1932), 48 
T. lL. R. 600; 76 Sol. Jo. 528, D. C.; affd. 49 
T. L. R. 36. 


4859. Add. Annotation :—Apld. Grinham v. Davies, 


[1929] 2 K. B. 249. 
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the prosecution cross-examined the accused 
on the contents of an alleged document. 
The document was not produced, but counsel 
for the prosecution, believing that the 
original would be in his hands before the end 
of the trial, suggested to the jury that the 
original was in existence:—Held: such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular & invalidated the 
conviction.—R. v. ANDERSON (1929), 142 
L. T. 580; 21 Cr. App. Rep. 178; 29 Cox, 
©. C. 102, C. OC. A. 

4902. Add. Annotation :—Refd. R. v. Anderson 
(1929), 142 L. T. 580. 

4997. Add. Annotation :—Refd. 
Frachon (1927), 138 L. T. 386. 

5022. Add. Annotation :--Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5027. Add. Annotation :—-Consd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5099. Add. Annotation :-—Refd. R. v. Liddle 
(1928), 21 Cr. App. Rep. 3. 

5107. The second line of this paragraph should 
read ‘‘ out to be unfavourable to the party 
calling him is not.”’ 

5112. Add. Annotation :—Rofd. R. v. Harris (1927), 
20 Cr. App. Rep. 144. 


Jacobson v. 


4875. Add. Annotation :---Distd. R. v. Harris, 5140. Add. Annotation :—Consd. Hobbs v. Tinling, 
[1927] 2 K. B. 587. Hobbs v. Nottingham Journal, [1929] 2 

4886a, ——— ——-.]---During a trial, counsel for K. B. 1. 

PART V. SECT. 6, SUB-SECT. 2.—-D. Lan Daaa v. NILMANI CHAUpuURI for not answering oa question asked by 


4839 vi. ——.)—The testimony of a 
witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Kvidence Act, 
es. 45, 46, requires that the statement. 
to be contradicted shall be relative to 
the subject-matter of the cause, &, 
therefore, in an action where a wife 
claims ownership of certain property, 
evidence of statements made by the 
husband to a third party indicatin 
that he owned the property are uo 
admissible to contradict the husband’s 
testimony, & should not be acted upon 
in determining the question of owner- 
ship.—-ZWICKER v. YOUNG, [1929] 1 
Dp. L. It. 602 ; 60 N. Ss, Rh, 233.— CAN. 

4839 vii. ——-.J--In an action for 
libel a pitf. may not be cross-exuinined, 
in mitigation of damages, about violent 
& abusive language used by bim on 
occasions & about people, having no 
connection with the libel sued on.— 
JUDD v. SUN NEWSPAPER, LTD. (1929), 
30 8S. RL. N.S. W. 294; 47 N.S. W. 
Ww. N, 96.—AUS. 


PART V. SECT. 6, SUB-SECT. 4. 


4874 iii. ——.]— Re HAYES WILLIAMS 
(1926), 26 S. R. N. S. W. 383; 43 
N.S. W. W.N. 101.—AUS. 


PART V. SECT. 6, SUB-SECT. 6.—C. 


4899 i. Production of  doceument—- 
Necessity for—Document writtea by 
witness. |---Counsel for defts., in cross- 
examining pltf., asked him if certain 
things happened as set out. in a letter 
of his & the reply thereto. At the 
close of pltf.’s case, counsel for deft. 
stated that he did not intend to call 
evidence, & thereupon counsel for plitf. 
usked that deft. be compelled to put 
the letters In evidence. The request 
was refused :—Zleld: the judge was 
right in not compelling deft. to put the 
ers a6 Pe Canta WALTON 2. 

KATON WASPS. RON. SW. 393 ; 
43 N.S. W. W.N. 142.- -AUS. : 


PART V. SECT. 6, SUB-SECT. 7.—D. 


4955 iii. Although inadmissible— 
Because produced too lule.|— JKWAN 





(1927), L. R. 55 Ind. App. 107.— IND. 

sk. Statement by deceased —Not read 
over or signed.}—A statemeut by a 
deceased person of the circumstinces 


leading to his death recorded by a 


witness but not read over to or signod 
by such deceased person is admissible 
in evidence as 4 record of what deceased 
said at the time from which the witness 
could refresh his utemory.-- /’e KRISH- 
NAM. NAICKEN (1930), I. L. Jt. 54 Mad. 
67%.—JND. 


PART V. SECT. 6, SUB-SECT. 7.—E. 

si. —-——~.]— Before a witness is 
allowed to refresh his memory of u 
statement made by another by 
reference to a memorandum of it made 
at the time, he must be able to state 
that such statement was ire | & 
correctly entered in the memorandum, 
& where a copy of the memurandum is 
sought to be used the witness muat be 
able to show that while the entry was 
fresh in his mind he compared the 
copy with the original entry, & that 
he fvund the copy correct.— lh. v. 
KLDER, [1925] 3 D. lL. R. 4473 [1925) 
2W. W. 1. 545; 44 Cun. Crim. Cas. 


PART Ve SECT. 6, SUB-SECT. 7.—G. 

6012 i. ———- By jury.}—O’'RBRIEN vt. 
O’BRIEN (1888), ut. Dig. 554, 992; 
Oam.,. Cas. 282.—CAN. 

sc. Whether document admissible as 
evidence.}—The fact that a witness is 
allowed to refresh his memory, by 
referring to a memorandum made by 
him, does not make such memorandum 
admissible as evidence in corrobora- 
tion of his testimony.—YOUNG v. 
Denton, [1927] 1 D. L. R. 426; hee 
] W. W. Rh. 75 ’ 21 Sask. L. R. 19.— 


PART V. SECT. 6, SUB-SECT. &. 


5020 i. Refusal to answer questions— 
Penalties—Funishment for contempt— 
Power of magistrate.}—Re AYOITE 

5020 fi. Deft. 
was committed for contempt of ct., 
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the magis- 
power to commit deft.—- 
Kk. 150, 


the magistrate :—Held: 
trate had 
R. v. ENpirr (1909), 7 HL. 
151, 152.—CAN. 


PART V. SECT. 7, SUB-SECT. 1. 


5027 i. Grounds for refusing.|—In an 
arbn. under Workimen’s Compensation 
Acts where evidence is known to be 
available & is not called on the arbn., 
leave will not be granted by an appeal 
to ct. to take further evidence.-- 
GATES v. WILLIAMS, [1028] 8S. A. S. RR. 
252.-—AUS. 


PART V. SECT. 7, SUB-SECT. 3.—A. 

5054 ii. ao  J-—STERLING 
TRUATS Conpn. v. MELNECIIUK (Sask.), 
[1927] 4 D L. Re. 621s (1927) 3 
W. W. R. 131.—CAN. 

5059 i. Whether party entitled to split 
evidence into two puarts—As part of 
his case—d> partly as evidence in reply.) 
—l)ltf. is not allowed in presenting 
evidence to divide his case, either by 
omitting to give evidence originally 
upon a material point & offering such 
evidence in reply, or by giving some 
evidence upon a particular point in 
his original case & offering other ovi- 
dence upon the same point in reply.— 
HARVEY v. CANADIAN Pacirto Ry. Qo. 
(1885), 3 Man. L. BR. 266.-—CAN, 


PART V. SECT. 8, SUB-SECT. 1.—A. 


5082 ii. ——.J—The duty of 
determining whether a witness inuy be 
treated as adverse or hostile is one 
eee. within the discretion of the 
rial Judge.-—MAYFIELD RURAL MONTI- 
CIPALITY, No. 406 vw. LoONpDon & 
LANCASHIRE GUARANTY & ACOIDENT 
Co. or CANADA, [1927] 1 D. L. R. 403 ; 
a 1 - W. RR. 67; 21 Sask. L. R. 








— 


PART V. SECT. ns PUB REET: 1.— 

sd. Statement made on examination for 
discovery.J—-Held: a “ previous’ or 
‘*former’’ statement within Saskat- 
chewan Evidence Act, R. 8. S., 1920 
(ec. 44), s4. 52-34.—~MAYFIELD RURAL 


5182. Add. Annotation :—Consd. Hobbs v. Tinling, 
Nottingham Journal, 


Hobbs v. 
K. B. 1. 


5197. Add. Annotation :—Consd. Hobbs v. Tinling, 
Nottingham Journal, 


Hobbs v. 
K. B. 1. 


5199. Add. Annotation :—Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929]2 K.B.1. 


Vol. XA11.— Evidence. 
5809a. ——-.}——PALIN v. 


[1929] 2 post. 


Cases 5182—5408c. 


PoNTING, No. 5571a, 


5818. Add. Annotation :—Apld. Palin v. Ponting, 


[1929] 2 


[1930] P. 185. 
5820. Add. Annotation :—Apld. Palin v. Ponting, 


[1930] P. 185. 


5388a. 
ante. 


~-.]—-OAKES v. UZZELL, No. 4815a, 


Part VI—Expert Evidence. 


§403a. Limitation of volume of evidence.]—In 


cases involving expert evidence the expert H. J. 


advisers of the parties, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
MERTHYR Co., 
LTD. v. SWANSEA CoRPN., [1928] Ch. 81; 97 
L. J. Ch. 129; 43 T. L. R. 600; on appeal, 


(TOMLIN, J.).—GRAIGOLA 


MUNICIPALITY, No, 406 ». LONDON & 
LANCASINRE GUARANTY & ACCIDENT 
Co. or CanabDaA, {1927] 1 D. L. R. 403; 
1927) 1 W. W. R. 67; 21 Sask. L. R. 
y 83,.—-CAN. 


PART V. SECT. 8, SUB-SECT,. 2.-—B. 


k i. —— Questions tending to show 
bad character—Directed to prove tissue 
in case.}—KEvidence Amendment Act, 
1925, 3. 12 (e), provides that a person 
charged & called as a witness in pur- 
suance of this Act shall not be asked, & 
if asked, shall not be peulics to answer, 
any question tending to show that he 
is of bad character :— /Teld : questions 
not directed to show au accused’s bad 
character, but to prove his guilty 
hnowledge, which was one of issues, 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter.—-R. uw. BAXTER, [1927] S. A. 
S. . 321.—AUS. 


PART V. ol = emma 2.— 
. (a). 


ni. —— T'o shake evidence given by 
witness. ]-—— lévidence of a previous eatate- 
ment inconsistent with the testimony 
of a witness is not udmissible as oevi- 
dence on the issues to be decided in the 
action, but can only be looked to to 
neutralise or cnt dewn the evidence 
fiven by the witness.—-HAMMER t. 
S. Horrnuna & Co. Li. (1928), 28 
SR. N.S. WwW. 280; 45 N.S. W. WN. 
71.—-AUS. 


PART V. SECT. 8, SUB-SECT. 2.-- 
C. (b). 


6168 i. Letter written by witness. )-— 
Where a telegram & a letter wore 
dispatched shortly after a sale of 
goods by the sellors’ ugent to_ his 
emplovers recording his version of the 
transaction :-—/leld: not corrobora- 
tion of the agent’s oral testimony, 
althougb they might competently be 
referrod to for the purpose of testing 
his credibility. —-GiasoN v. NATIONAL 
CaASh ReetsTer Co., [1925] S. C. 500. 


— 


PART V. SECT. 9, SUB-SECT. 1. 


5209 i. Whether necessary.}—MCN AB 
¥ COWARD, [1925] 4 D. 4. R. 712; 
affo., (1925) 1D. L. R. 741.—CAN. 


62111. What constitutes corroboration 
—Whether letter written by witness— 
About time of event in question.J— 

feild: a telegram & a letter despatched 
Shortly after a sale of goods by the 
sellers’ agent to his omployers recordi 
his vorsion of the transaction were no 
corroboration of tbe agent’s oral 
testimony.—GIRSON v. NATIONAL CABH 


174. 


REGISTER Co., [1925] S. C. 500.— 
SCOT ae 


5211 fi. —— Evidence of fact essential 
to success of party. |—'The corroboration 
required by Evidence Act, R. 8S. O. 
1914, c. 76, 5. 12, must be of something 
essential to be shown beforo pitf. can, 
upon his own evidence, obtaiu a decision 
in his favour upon the cause of action 
he is setting up. Evidence which is 
conristent with two views corroborates 
neither. The corroborating evidence 
must be of some fact essential to the 
success of pltf.. though it is not required 
that all such facts be corroborated.— 
ELGIN v. Stunna, {1928] 2D. L. R. 
838; 62 0. L. Rh. 128.—CAN. 


sf. Of telephone conversation.) —A 
person who hears a telephone con- 
versation may give evidence to corro- 
borate the person whom he was with 
& who was the actual speaker.—— 
HANSON vt. GLEANER, LTrp., [1925] 
3 D. L. R, 1389.— CAN. 


PART V. SECT. 9, SUB-SECT. 4, 


o (p. 494) i. ~.)}—The rule, that 
Claims against the estate of a deceased 
person require to be corroborated by 
other evidence than that of pltf., is a 
rule of practice rather than of law, & 
is only applied where tho onus of proof 
rests upon pltf., & has no application 
where the onus of proof of the facts 
which determine the issue or issues 
involved rests upon the representative 
of the deceased person.—TAMARA TR 
ANGIANG! ¥. TREADWELL, [1926] N. Z. 
L. R. 693.—N.Z. 

ec (p. 494) ii. —--—.]—PIErER v. 
ZINKANN (1927), 60 O. L. R. 443.—CAN. 

o (p. 494) iif. J}~R. made a 
claim against the cstate of C., deceased, 
for services rendered, which was 
allowed by the surrogate judge of 
probate :—Held: sctting axide the 
decision with costs, under R. S. c. 107, 
the evidence of B. was inadmissible 
in eupport of his claim.—te CoNbDoNn 
Estate (1896), 28 N.S. RR. (16 RK. & G.) 
208.-—CAN. 


o (p. 494) iv. ——.]—Jn re MALLows, 
FLETCHER v. INTESTATE ESTATES CURA- 
TOR (1926), 29 Ww. A. L. R. 62.—AUS. 


judge ought not to disallow a claim 
against the estate of a deceased merely 
because the claimant’s evidence js not 
corroborated, nevertheless he should 
examine such evidence with care, & 
even suspicion, & should not allow the 
cjaim unless completely satisfied of its 
truth.—JOHNSON wv Berry, [1928) 4 
D. L. R. 286; [1928] 2 W. W. 1. 410; 
22 Sask. L. R. 402.—-CAN. 
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[1928] Ch. 235, C. A.; 


[1920] A. C. 344, 


5403b. S. P. A.-G. v. RInaGwoop RURAL DISTRICT 
CouNcIL (1928), 02 J. P. 65; 26 L. G. R. 


5403c. Limitation of number of expert witnesses.}|— 
In cases involving expert. evidence only two 
experts are to be heard on each side, unless 


1 D. L. R. 72.—CAN. 

e (p. 494) vii. .J— Where an 
agent aecepted commission from both 
partics, & in consideration thereof his 
principal since deceased signed an 
agreement to pay the agent a reduced 
commission :—Held: the making of 
the agreement being proved & corro- 
borated by its production, Kvidence 
Act, R. S. O., 1927, does not require 
corroboration of tho  diaclosure.-— 
BAYLEY v. TRUSTS & GUARANTER Co., 
11931] 1 DL. R. 500; 66 0. LL. 1h. 
254; affg., (193013 D. L. R. 625; 65 
O. L. R. 315.—CAN. 

ec (p. 494) viii. ——.}—Re Cook, 
et Cook, [1932] 2D. L. R. 805.— 


e (p. 449) ix. ——-.]-—PaAULr. MY LES 
(1930), 2 M. P. R. 20,.—CAN. 

{ (p. 495) i. —— Claim made up of 
separate items.]- GERARD v0. HUDSON, 
{1928} 1 D. L. R. 839.—CAN. 


PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) iv. 





fi, ——.]—CUVILLIER v. THIBODO 
(1849), 5 U. O. R. 328.— CAN. 


PART VI. SECT. 1. 


m. Read now “‘ 54038c i.” 

n. Read now ‘ 54036c ii.’’ 

o. Read now “ 5408¢ fii.’’ 

54080 iv, —--— Construction of Ontario 
Evidence Act, gs. 10.)—BUTTRUM v. 
Upi, [1925] 3 D. Le. R. 45; 57 
O. L. R, 97.—-CAN. 

540380 v. —---- TVairer.] Sect. 10 of 
Alberta Evidence Act, R. 5S. A., 1922, 
which limits the number of witnesses 
entitled to give opinion evidence who 
may be called, deals with practice & 
procedure in a civil matter & so may 
be waived by the fact that a party 
takes no objection to the violation of 
its provisions at trial.— MAnRCHYSHYN 
vy. Fans AUTO Works, Lrp., [1932] 3 
W. W. RR. 232.- -CAN. 

s. For ‘* Conflict of opinion as to 
value”? read ‘ Conflict o opinion— 
Duty of court—Conflict of opinion as 
to value.” 

si. —— —-—.]— Hay v. BAIN, [1925] 
2D. L. R. 948.—CAN. » 
compee ee by e introduction of 
opinion evidence, particularly in cases 
where the testimony is that of medical 
men, it ig the duty of the judge to 
arrive at his own conclusion after 
carefully considering the evidence of 
the experts, & it is not enough for him 
to say, wt doubt & cannot resolve 





Cases 54038c—5851la. 


the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. This rule 
does not. exclude either side from calling any 
one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness.—-GRAIGOLA MERTHYR Co., 
rp. v. SWANSEA CORPN. (1926), 71 Sol. Jo. 
142 ; subsequent procecdings, [1928] Ch. 31. 


5407a. —-—— Only medical witnesses—Not research 
student in toxicology.|— NIGHTINGALE  v. 
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Brrren, Hewrrr v. BIFFEN (1925), 18 
B. W. C. C. 358, C. A. 

5433. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 


95 L. J. P. 145. 
5452, Add. Annotation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
5468. Add. Annotation :—Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. ©. 682. 
5479. Add. Annotations : — Consd. LBuerger v. 
New York Life Assce. (1927), 96 L. J. 
K. B. 980. Refd. R. v. Moscovitch (1927), 
188 L. T. 183. 


Part VIl—Evidence by Affidavit. 


seas Citations :—94 L. J. Ch. 73; 132 L. T. 

eo) e 

5523a. ——— Proceedings on which affidavit made 
no longer pending.|—CaTnoLic PUBLISHING 
& BOOKSELLING Co., LTD. v. WYMAN (1863), 
1 New Rep. 468; 7 LL. T. 849; 11 W. R. 399. 

5547a. ——-—.}+-—-WARNER v. Mossses, No. 
6254, post. 

5568. After this case add ‘‘ See, also, PRACTICE, 
p. 306, Nos. 338, 339.” 

5570. Add. Annotation :—F¥olld. Palin v. Ponting, 
[1930] P. 185. 

5571. Add. Annotation :—Folld. Palin v. Ponting, 
[19380] P. 1865. 

5571a. ——.]—On the trial of a probate action in 
which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 





litigation was admitted as evidence of 
execution & the state of the will when 
executed.—PALIN v. PONTING, [1930] P. 185 ; 
99 L. J. P. 121; 143 L. T. 23; 46 T. L. RR. 
310; 74 Sol. Jo. 234. 

5676a. |J—Ea p. STEPHENS (1848), 11 L. T. 
O.S. 152. 

5873a. -J}—The jurat of an affidavit of 
the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired.—Re TIERNEY (1855), 15 
C. B. 761; 24 L. T. O. S. 260; 139 E. R. 














625. 

5880a. i ——.|—Re TieRNEY, No. 58738a, 
ante. 

5951a. In material part of affidavit—Proof 
of time of erasure.]—The ct. allowed a cer- 


the doubt because an expert also 
doubts."’-— BENNETT t. PEATTIE (1925), 
57 0. L. R. 233.—CAN. 


sg. Weight of evidence.}—WILLIAM 
HAMILTON MANUFACTURING Co. t. 
VICTORIA LUMBERING & MANUFACTTUR- 
ING Co. (1896), 26 S. C. R. 96.—CAN. 


sh. .]—-GUELPH WoORSTED SPIN- 
NING Co. v. GUELPH CORPR., GUELPH 
CARPET MILLIS Co. v. GUELPH CORPN. 
(1914). 30 O. L. R. 466; 18 D. L. R. 
733: 50. W. N. 761.—CAN. 


sj. +The law makes no 
distinction betvrcen the evidence given 
by experts & that given by ordinary 
witnesses: the testimony of experts 
must be appreciated & weighed by the 
cts. i: the name manner as that of any 
other witness. A judgment wonld 
therefore be wrong, if based upon the 
sole fact. that the successful part had a 
greater number of experts testifying 
on his behalf.—SHAWINIGAN ENGI- 
NEERING Co. v. Navn, [1929] 4 D. L. R. 
oT: Ss. Cc. R. 341.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 


5406 i. What wiitnesscs may be heard 
—Nurse.}—A nurse’s evidence, as to 
the physical condition of a clilid, & her 
opinion as to its sufferings :—-J/eld : 
admissible as an expert up to a certain 
point.—HErENSsTAL v. MERRITT (1895), 
33 N. B. R. 91.—CAN. 

ai. Distance at which gun held.) 
—R. v. PREErER (1890), 22 N. S. Rh. 
174.— CAN. 











PART VII. SECT. 1. 


sk. As proof of setilement of action.|— 
The question whother or not an action 
has been scttJed should not be disposed 


of on affidavits, where tho evidence 
js contlicting.—PULKRABEK wv. PULK- 
RABEK (Alta.), [1927] 4 D. L. lt. 635; 
{1927] 3 W. W. R. 239.—-CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 


r i. County Courts Act, R. S. M., 
1913 (c. 44), 8. 138—Effcct of.}—R. v. 
Guyot, [1927] 1 D. L. R. 191; 36 
Man. L. R. 178; [1926] 3 W. W. R. 
584.—CAN. 


PART VII. SECT. 6. 

sl. 4 ffiidavil on application for security 
for costs—Right to require production of 
documents—Telating to defencre.] —On a 
cross-examination on an affidavit in 
support of an application for security 
for costs, the deponent can be required, 
without an order by a judge to do so, to 
produce documents relating to tho 
defence alleged in the noffidavit, even 
though such cross-examination is held 
hefore the statement of defence is 
filed. —COLLEGE BRAND CLOTHES Co., 
LTD. v. BRowN & FITZPATRICK, [1928] 
2D. L. R. 502; [1928] 1 W. W. R. 778; 
23 Alta. L. NR. 363.—CAN. 


sm. Diseretion of judge to order.j— 
Men v. Purpy (1930), 2M. P. RR. 14. 





PART VII. SECT. 11, SUB-SECT. 2.—A. 


sp. Affidavit filed on rule nisi — 
Intituled differently from rule — Right 
to amend.]—Where the heading of an 
affidavit, on which a rule nisi was 
obtained, differed from the heading of 
the rule nisi, the ct. gave leave for the 
affidavit to be amended so as to agree 
with the rule nisi.i—Ex p. Hieas, Re 
SeitTn's NewspaPers, LTD. (1927), 28 
Ss. R. N. Ss. W. 85.—AUS. 
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PART VII. SECT. 11, SUB-SECT. 7.-—B. 


5904 i. What is an interlocutory pro- 
ceeding—Not an sh Se eal for pro- 
hibition.J—An application for ro- 
hibition is not an interlocutory motion ; 
hence, under K. B. Rule 392, statements 
made on tnformation & belief in the 
affidavits filed thereon are not admis- 
sible.—BEAUCHENE & PELTIER  »v. 
GUNBON, [1928] 3 D. L. R. 692; [1928] 2 
W.W. RR. 497; sub nom. br p. BEAat- 
CHENE, 50 Can. Crim. Cas. 57.—CAN. 

fi, Where source a corpore- 
tion.)—An affidavit which states that 
deponent. has been informed by a 
certain incorporated co. is objection- 
able, because a corpn. being a purely 
legal entity is incapable of itsclf appre- 
hending facts or giving information, & 
it can do so only by one or more of its 
officers, & such officer or officers should 
be mentioned.—Re Mintz, MALoUuF 
vw. Mintz, [1930] 2°D. L. R. 777; 1 
W. W. R. 198; 245. L. R. 290; 11 
C. B. R. 227.—CAN. 


PART VII. SECT. 12, SUB-SECT. 1.-—-B. 


6022 ili. ——.J—Affiidavits 
sworn before an SHorney who is a 
pasnet of counsel engage in the cause, 

ut not otherwise connected therewith, 
may be read.—WILDE tv. Crow (1861), 
10 C. P. 406.—CAN. 


PART VIl. SECT. 12, SUB-SECT. 2.—A. 


i. Proof of appointment of 
notary. }—The proper method of proving 
the appointment of a notary public 
is that provided for by Saskatche- 
wan Iividence Act, a. 7, but where 
no objection is raised at the trial to the | 
method of proof used thereon leave 














tificate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment & affidavit were taken & 
sworn.—He BINGLE (1854), 15 C. B. 449; 
2C. L. R. 1793; 23 L. T. O. 8S. 177; 139 
Is. R. 500. 


6052a. = -.]}~ANOoNn. (1839), No. 6108a, post. 


6053a. No commissioner avalilable.]— /te 
Groom, No. 6006a, post. 


6056. Add. Annotation :—Folld. Re Bastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 


6056a. ITED ASSUR 
ANCE Corpn. (1928), 72 Sol. Jo. 353. 


6066a. Notary public—No commissioner avail- 
able.J—The ct. allowed a certificate of 
acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on hich the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.--Re GRoom (1869), 17 
W. R. 589. 











Part Vill.—Evidence 


6201. Add. Annotation :—Consd. Woodrow vt. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

6269a. ——— To issue pleaded.]— Pltfs. in an action 
for passing off, in which they complained of 
the get-up of defts.’ goods as calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
deception. It was alleged that defts.’ goods 
were sold in Great’ Britain, & also were 
exported to Australia for sale by retail. 
There was no allegation of actual deception 


to file the necessary oc. was given.— 


Co. v. CAN [19381] 2 W. W. Rh. 


Vol, XXII.— Evidence. Cases 5951a—6862a. 


6081a. J—Re Srreer (1845), 2 C. B. 364; 
135 HK. R. 987. 
6081b. |—Ex p. Steruens (1848), 11 L. T. 
2 








6088. Add. Annotation :—Folld. te Hastern United 
Assce, Corpn. (1928), 72 Sol. Jo. 353. 


60838a. S. P. Re BAStTeRN UNITED ASSURANCE 
CorRPN. (1928), 72 Sol. Jo. 353. 


6092a. .|- 
626; 1386 EB. R. 653. 

6096a. Italy—British minister.|—The ct. refused 
to direct the proper officer under Fines & 
Recoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any dilficulty in getting it sworn 
before some properly constituted authority 
at that place.—He DuNSANY (1849), 7 C. B. 
119; 137 Is. R. 49. 

6108a. ——.}-—The ct. refused to file 
the certificate of the acknowledgment of a 
deed by amarried woman residentin America, 
verified by an affidavit made before a notary 
public, without an affidavit that notarics 
public are the proper officers for taking 
affidavits in America, & also as to the 
identity of the comrs.—ANON. (1839), 3 Jur. 


125. 


4C. B. 











out of Court. 


in the statement of claim. Two affidavits 
were filed by pltfs. in support of the applica- 
tion :—Held: upon the pleadings it would 
not be open to pltfs. to give evidence of 
actual deception, &, on the present state of 
the pleadings, & on "the materials before the 
ct.. pltfs. had not given any sufficient reason 
for issuing a commission.—-WHITE, TOMKINS 
& COURAGE. LTp. v. UNITED CONFECTIONERY 
Co., Lrn. (1914), 31 R. P. C. 286. 


6362a. —-—.]—--MACAULAY v. GuLass (1902), 47 
Sol. Jo. 71. 


COLONIAL GoLtp Mtn. Corprn. (N. 8.), 


ADVANCE- (Sage), {19 5 TP en ne vw. 456.—CA [1927] 3 D. L. RR. 371.—CAN. 
Sask.), - 63; 6176 ——,]— RE 0. NEME- 
83 W.W.R. 357 ; 37 Man. Ti re. Y,— 6338 iv. —— —— Parly.|— 
PART VII, RECT. re SUB-SECT. 2.— GAN. Ata aN papi nou e : iy 
- (6). pare VATH Malia is f 
sn. Application on motion to add 
6075 i. Justice of the meacce-—-New defendant No grounds shown for addi- 9 Calo. 748.—IND. 
South Wales.}—An affidavit taken = {jon. T-RENE v. CARING WxXrPoRT li, —— Illness of pa. eae 
before a justice of the peace in New’ Brew. & MaLt Co., [1928] 1 D. L. R, Supreme Ct. Ord. 37, r. Go; 
South Wales, but without any certifi- 634: 61 0. L. RR. 495.—CAN. pltf., may, on the grounds ae ee 


cate annexed that the person before 
whom it was sworn was duly authorised 
to administer oaths in ew South 


Wales, may be used in evidence in the 6296 ili. 


PART VIII. SECT. 1, SUB-SECT. 5—E. 
——~.]—Where there is 
nothing to show that deft. adminis- 


iIness, obtain leave to issne a writ of 
comimiseian to have his evidence taken 
for use on the trial before the ony or 
appoarance has elapsed.—KELL 

KraLy, [3925] 1 W. W. i. 332.- CAN. 


cts. of the Irish Free State.—APrLEBE 
v. APPLEBE, (1931] I. R. 286.—IR. 
6080 1. Commissioner-——New Guinea. } 
—Upon the hearing of a suit for dissolu- 
tion of marriage the ct. accepted an 
affidavit purporeing to have been 
sworn in the mandated territory of 
New Quinea before a comr. of tho 
central ct. of the territory for taking 
affidavits & bearing a certificate under 
the er of that ct. that there was no 
comr. of the ou reme ct. of Victoria 
or notary public resident Le oe 
territory. he ae v. CUN 
ile Sk V. L. R. 232; *1939] 
Argus 211.—AUS. 


PART VIII. SECT. 1, SUB-SECT. 1. 
6170 vi, —-—.}—NATIONAL TRUST 


trator is not lawfully & properly, 
according to his ordivary course of 
life, entitled to be away from 
Yaskatchewan, he may obtain an order 
for his own examination de bene esse 
in the foreign jurisdiction wherein he 
residos.—JACQUES v. JACQUES, [1928] 
LW. W. RR. 447.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.-—F. 


mi. —— as oe ae & aaa 
* , PRAsEx (1928), 35 B.C. R. 481.— 


7 ———, }-— Re WEING \RDEN, {1924} 
2D. Ih. UR. 1036: 4c. B. RR. 606.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—G. 
e i, ———.}+-Borrouans v. INTER- 
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PART VIII. SECT. 1, SUB-SECT. 5.—I. 


6361 vi. —-—.]—SHORT v. GUELPH 
& ONTARIO INVESTMENT & SAVINGS 


Sociery, {1930} 2 W. W. R. 21; 2 
D.L. R. 986; 248. L. R. 422.—CAN. 
6362 iii. --—- -——-.}—-Where the 


inconvenience & cxpense of compelling 
a pitf. & his witnesses to appear at the 
trial would have been equivalent to a 
denial of justice to him, & deft. would 
not suffer an injustice through not 
secing the witnesses face to face, a 
foreign commission for the examination 
of pltf. & his witnesses was granted, on 
terms as to costs.—- CHASE v. NORTHERN 
Trusts Co. (No. 2), Le Ww.w R. 
476; 4D. L. R.148.—CA 


Cases 6561a—6874. ENaLisH AND Emwritre Diarst SUPPLEMENT. 


6561a. ———.]—-Re TIERNEY, No. 5878a, ante 


6633a. -—-—- -——- Witness out of the jurisdiction. ]— 
Appointment of an examiner to take orally 
the evidence of a witness residing out of the 
jurisdiction of the ct.—Crorrs v. MIDDLETON 


7086; 20 
EK. R. 765. 


6743a. 


(1852), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
L. T. O. S. 189; 


1 W. R. 74; 68 


Application after judgment entered. |]— 
CoBBOLD v. GARRETT, [1929] W. N. 16. 


Part IX.--Action for Perpetuation of Testimony. 


6831a. Depositions in action to perpetuate testimony. |] 





148 L. T. Jo. 177. 


ANSON v. Tooth & A.-G., [1917] W. N. 234; 


Part Xl.—Colonial and Foreign Law. 


6861. To cross-reference following this case add 6867. Add. Annotation :—Refd. 
‘now replaced, as to High Ct., by S. C. J. 
(Consolidation) Act, 1925 (c. 49), s. 102.’ 


6864. Add. Annotation :—Apld. R. v. Moscovitch 


(1927), 44 T. L. R. 4. 


6865. Add. Annotations :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack v. Spivack (1930), 99 L. J. P. 52. 

6866. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 I. J. K. B. 930. 


PART VIII. SECT eran 6.— 
. (a). 

r i, ——-.]—The onus of establishing 
that an examination on commission 
of a party outside the jurisdiction is 
‘“necessary for the purposes of 
justice ’”’ is on the party applying for 
the order.—STAPLES v. MiLorr (Man.) 
(1927) 2 fh. L. R. 847; [1927] 1 
W. W. R. 435.—CAN. 


PART VIII. aie 1) UB-SECT. 6.— 
- (). 

6408 i. Of necessily of examination— 
Belief of deponent.|-——-Evidence based on 
information & belief, if the grounds 
thereof are sufficiently stated. is admis- 
sible on au application for a commission 
to examine witnesses out of the jurisdic- 
tion of the ct.—SYPNEVY FERRIES, LTD. 
v.88. TANITI (1928), 28 S. RN. S. W. 
307 P) 45 N. S. Ww. W. N. 741.—AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.—C. 


6523 i. What must be included— 
Names of witnesses.}—There is no rigid 
rule that such names must be given in 
the order for the commission.— 
WATKINS (J. R.) Co. v. CAFFERKY, 
{1925} 3 D. L. R. 805; [1925] 2 
W. W. R. 588.---CAN. 


PART VII. SECT. 2, SUB-SECT. 1.—D_ 


6540 i. What must be inserted— 
Names of witnesses.}\—There is no rigid 
rule that such names must. be given in 
the commisxsion.—WaTKINS (J. R.) 
Co. v. CAFFERKY, [1925] 3 D. L. Rh. 
$05; (1925] 2 W. W. RR. 588.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 


a ——-,}--A clerk of the 

Peace should not open a package of 

doeuments taken on commission with- 

out a judge's order.——-SprYER vr. JR. 
, od Can. C. C. 399.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.—A. 


6681 vi. -l— Held: whereas in 
the present case evidence had been 
taken on commission & no objection 
had been raised, & the matter to be 
proved was purely formal, the ct. was 
entitled to accept the evidence as 





Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


6869. Add. Annotation :—Refd. 
Inverclyde, [1931] P. 29. 


Inverclyde v. 


6872. Add. Annotations ; — Refd. Re Annesley, 


930. 


prima facie sufficient.—-SoPWITH AVIA- 
TION & ENGINEERING C©o., LTD. 2, 
Maanus Moors, Lrp., [1928] N. Z. 
L. h. 433.—N.Z. 


80. May be nut in other side.]— 
GAINERS ». CANADIAN NORTHERN Ky. 
Co., f 925] 3 1D. L. R. 369.—CAN. 


PART VIII. SECT. 4. 


mi. Hor use of foreigncourt, |—Under 
Foreign Tribunals Evidence Act, 1856, 
the ct. is empowered to order the 
examination of witnesses within its 
jurisdiction, whose ecxamination is 
applied for by a ct. of competent 
Jutisdiction in a foreign country.—- 
LORD ADVOCATE, TRE PRTITIONER, 
11925] S. C. 568.—-SCOT. 


PART VII. SECT. 5. 


6739 i. Whether allowed to successful 
party—W hen order obluined by consent.) 
-~A commission to examine a witness 
was granted of consent of parties 
in a case in which proof had been 
allowed by tho sheriff-substitute. The 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal against the sherllf’s interlocutor 
was pending, the commission was 
executed :--Held: in this particular 
case, the expenses of obtaining & 
executing the coinmission fell to be 
allowed, in respect that it had been 

ranted of consent.—GILCHRIST  v. 
VATIONAL CASH REGISTER Co., {1929] 
S. C. 272.—-SCOT. 


PART IX. SECT. 2. 


*p- To prove testamentary capacity— 
Will made before testutor found tnsane. } 
—-A suit wil] lic at the instance of an 
insane testator in his lifetime, to 
perpetuate testimony ar to his testa- 
mentary capacity at the time of his 
will, rnade before he was found insane, 
—RANKEN v. PEARCE go , 27 & R. 
N.S. W. 410; 44.N.S. W.W.N. 123.— 


PART XI. SECT. 1. 
eq. Jurisdiction to order.)— Held: 
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Davidson v. Annesley, [1926] Ch. 692; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 


6874. Add. Annotation :—Consd. Buerger v. New 
York Life Assce. (1927), 96 Iu. J. K. B. 930. 


even if it was within the power of the 
ct. to examine foreign written law 60 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten.— Higa@ina v. MWING’sB TRUB- 
TFES, [1925] S. C. 440.—-SCOT., 

sr. Decree passed by forcign Govern- 
ment before recagnition,}—Observations 
upon the powers & duties of the ct. to 
examine & construc for itself foreign 
written Jaw: (1) where the = expert, 
evidence adduced to prove the law was 
conflicting, & (2) where the law under 
consideration was a decree abolishing 
inheritance, which had been passed 
by the Soviet Govt. of Russia before 
its recognition by the British Covt.- - 
KOLBIN & SONS @ KINNEAR & CO.,, 
[119380] S. CL T2143 affd., (WW38t] Soe. 
128.- SCOT. 


PART XI. SECT. 2. 


ni, ---—-- -—-~--.J~-The Supreme Ct. 
of Canada Is bound to take judicial 
notice of the Laws of all the provinces 
of the Dominion.— CANADIAN PACIFIC 
Ry. Co. v. PARENT (1917), 86 L. J. 
P. C. 123.—CAN. z 


q i. .]—-The cts. of one country 
do not take judicial notice of the laws 
of another country; they must be 
proved like any other fact.--WaALKiR- 
VILLE BREW. Co. vr. MAYRAND, [1929] 

D. L. hk. 945; 63 0. L. R. 573: 





revsg., [1928] 4 D. L. R. 500: 63 
O. L. ° on e 
PART XI. SECT. 3. 
6869 vi. ————,}—The canon 





law of the Roman Catholic Church is 
foreign law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to the well-settled 
rues as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him.-——- O‘CALLAGHAN 
v. O'’SULLIVAN, [1925] 1 I. R. 90. 


e 


6876a. -. }—Pitf. divorced her husband in 
France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
Basition to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life:—Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point; (2) the French wit- 
nesses having returned to rance after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law.— 
DENNISTOUN v. DENNISTOUN (1925), 69 
Sol. Jo. 476. 


6894a. rvidence to 
the contrary onc must assume that the 
foreign law is the same as the Hnglish 
(SLEsSSER, L..J.).-——THE Torni, [19382] P. 78, 
90; 101 L. J. P. 443 147 L. T. 208; 48 
TL. R. A771, C. A, 


6896. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 





Vol. XXII.—-Evidence. Cases 6876a—6928. 


6900. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


6901. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 


6906. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 


6907. Add. Annotation :—Refd. Re Visser, Holland 
v. Drukker, [1928] Ch. 877. 


6916. Add. Annotation :—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6917. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468, . 

6917a. ———- ——— As to law of Russia.]|—PERRY 
v. EQUITABLE Lire Asscgk. Society of UNITED 
STATES OF AMERICA (1929), 45 T. L. R. 468. 

6918. Add. Annotations :—As to (1) Refd. It. v. 
Moscovitch (1927), 188 L. T. 183. Aa to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

6923. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6928. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


PART XI. SECT. 4, SUB-SECT. 2, 


6890 xv. ——-— .J-~The general 
forcign law is presumed to be the 
40 a8 our own: & tho onus of 
ving that it is different is on those 
> contend that it is.—--KryY vw. KEY, 
ey . iL. R. 327; 65 0. L. Rh. 


U3 — 


PART XI. SECT. 5, SUB-SECT. 2. 


-}—The opinion of a 
lawyer alone docs not prove the law-— 
he must be in a position to testify that 
such is in fact one law.---WESTGATE 0. 
tars Haul = L. R. 643; 64 





° 





bi. H pe a position requiring 





knowledge of law.J—In order to prove 
the law of a foreign country it is not 
nec that the witness should be a 
er actually practising his pro- 
toss on in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be proved as any other 
fact by a competent & qualificd wit- 
ness, awoy person whose occupation 
inakes it necessary for him to have 
knowledge of the law of such foreign 
country may be a competent & quali- 
fled witness, the coinpetency & qualifi- 
eation of such witness being a matter 
aur the appreciation 7 the ct.—GoLp 
REINBLAYT, (1929) 1 D. Ee R. 959; 
Ss C. it. en af, 45 Que. K. BB. 196 ; 
revsg., Que. S roa GAN. > 
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pee XI. SECT. 8, SUB-SECT. 1. 


xi. ——.J—TIcTon vo. McKRAY 
asiiy 24C. P. 94.—CAN. 


PART XI. SECT. 10. 


sv. Who may refer Tord Ordinary] 
— eld: while it was to a‘ superior ” 
et. of another part. of the Dominions 
that a remit in terms of British Law 
1859, 8. 1, fell to be 





Asvertainment. Act, 


made, nevert heless the interlocutor 
muking the remit, in view of the 
expression “S any ct.”" in sect. 1, might 


competently be pronounced by a Lord 
Ordinary without the intervention of 
the Inner House.- -MACOMISH'S TeXORS. 
v. JONES, [1932] 8. C. 108. SCOT. 


29% 


Vol. XXIII. Cases 16—166a. 


EXECUTORS AND ADMINISTRATORS. 
Part |.—The Office of Executor or Administrator. 


16. Add. Annotation :—Refd. Palin v. Ponting, 
[1930] P. 185. 

17a. ——.]—In the Goods of Evans (1923), 128 
L. T. 669. 


Appointment written in margin.|—An 
appointment of exors., written vertically in 
the margin of a will, excluded from the 
irae there being no signature at the 

ottom of the clause in the margin.—ZJn the 
Goods of TookEy (1847), 5 Notes of Cases, 386. 


54a. S. P. In the Goods of Cores (1871), L. R. 2 
P. & D. 862; 41 L. J. P. & M. 21; 26 
L. T. 852; 86 J. P. 120; 20 W. R. 214. 

A Ae ene Foundling Hospital v. Crane (1911), 105 


63a. —— —— ——.]—Jn the Goods of Way, 
fee P. 345; 71L.J3.P.18; 85 L. T, 643; 


T. L. R. 758. 
183. Add. Annotation :—Folld. Re Hack (A.) 


(1930), 169 L. T. Jo. 284. 
138a. —-— Effect of death of husband in wife’s life- 
time.]—Re Hack (A.) (1930), 169 L. T’. Jo. 284. 


134a. Grant to trustees of settlement as special 
executors— Incapacity of one—Fresh grant to 
continuing special executor—Jointly with 
ordinary executor.|—Probate of the will of 
deceased was granted to A. B. his exor. 
save & except settled land vested in deceased 
settled previously to his death & not by his 
will. Deceased appointed no special exor. 
At his death the trustees of the settlement of 
the land were C. D. & E. F., & a grant of 
probate was made to them as special exors. 
limited to the settled land. Before the 
administration of the estate was complete, 
C. D. became incapable of acting in the 
trusts & A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1925. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
grant limited to the settled land to EK. F. 
along with A. B.:—Ordered that the grant 


17b. 





of probate limited to the settled land be | 


revoked & fresh probate granted to E. F., 
power being reserved to C. D. to apply for 
probate on his recovering capacity, & it was 
further ordered under Administration of 


PART I. SECT. 1. 


£x. Naiure of office.}—Tho office of 
exor. is an administrative appointment, 
not a benefit, & a widow who has been 
appointed extrix. under her husband’s 
will ia not bound to elect between 42 v 
accepting the office & claiming her 
legal rights.—Smarr v. Smart, [1926] ; 
8. C. 392.—ScorT. 


PART I, SECT, 2, SUB-SECT. 1. 


sy. Public Trustee.}—Testator, domi- 
ciled in the Irish Free State, appointed 
the Public ‘Trustee to be his cxor. & 
rustee :—Jield: neither the Irish 
Public Trustee nor the English Public 
Trustec could accept the appouimaent: 
Tes" ae Goods of LEESON, [1928] I. R. 


O, KH. 31.——-C 


by his exors. 


PART I. SECT. 8, SUB-SECT. 1.—C. 


az, Right of testator to delegate.)— 
The power of appointing exors. may 
lawfully be delegated, & the time 
during which they are to act may be 
limited either as to beginning or end.— 


belureen legatee 
to Mrs. &. to be 


YS. 
Held: 


———— 


Re ae paces Pic 2D.1L. R, 865; 


PART I. SECT. 3, SUB-SECT. 2.— 
A. (a). 





queathed two farms of land to I’. & T. 
n trust for his wife & family; ho 
directed that the farms should be sold 
& that the proceeds should be dividcd 
Tho will 
appointment of exors. :—feld: 
» & T. were entitled to probate as 
exors. according to the tenor.—Jn the 
Goods of DrRuMM, [1931] N. I.—IR. 


47 1. 8. P. Ie Ma 
(Sask.), [1927] 3 W. W. BR. 18.—CAN. 
PART I. SECT. 3, SUB-SECT. 2.— 8 
A. tb). he pet 


so. Unirersal legatce-— Trust to divide 
@& others.)—A will 
reading, *“‘1 bequeath all my estate 
vided equally among 
8. & her brothers & sist 
not to constitute Mrs. &. an 


Estates Act, 1925 (c. 23), s. 23 (2), that A. B. 
be appuinted as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. & that the grant to E. F. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. B. to be settled by the registrar.—Jn the 
Estate of CLiaF Ton, [1931] P. 222 ;100 L. J. P. 
121; 146L.T.14; 47T. L. R. 618. 

134b. ——- -—— Reservation of power to 
apply on recovery of capacity.|—Jn the Estate 
of CuirTon, No. 134a, ante. 

184c,. -—— -—--- Application to Chancery 
Division for leave to apply to Probate Division. | 
—-Re CLIFTON, DUCKWORTH v. Fair, [1931] 
W.N. 202. 

150. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

151. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

152. Add. Annotations :—Apld. Ite Comberbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, {1928] 2 K. B. 501. 

1538. Add. Annotation :—CGenerally, Reftd. Jenkins 
v. Jenkins, [1928] 2 K. B. 501. 


Appointment of one of several makers of 
promissory note.]|—During the lifetime of 
testator the exor. damed in his will & three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
—Held: the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was (1) at common law that the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was _ brought.— 
JENKINS v. JENKINS, [1928] 2 K. B. 5013; 97 
L. J. K. B. 400; 139 L. T.119; 44 T. L. R. 
483: 72 Sol. Jo. 319, D. C. 

Appointment of wife of debtor.| — Re 
PrIicE, PRICE v. PRICE (1879), 11 Ch. D. 1638 ; 








154a. 





165a. 





extrix. accoidivg to the tenor of the 
will. —Re MCMILLAN, (192513 W. W.R 
584.—CAN. 


PART I. SECT. 4, SUB-SECT, 1.—A. 


sd. Appointment of exccutors for New 
Zealand property & exreculors for English 
property—DProlate granicd to New Zea- 
land executors.J—Where testator dics 
domiciled in IKngland, leaving property 
in New Zealand & in England, & having 
by his will appointed separate exors. 
to deal with his New Zealand & his 
English property, a ct. in New Zealand 
may grant probate to-the New Zealand 
exors. in respect of the property within 
the jurisdiction. reserving leave to the 
English exors. to apply in England for 
robate in respect of the remainder of 


.}—Testator he- 


contained no 
that 


MavcraT FEstTatTe 


For the purore of 
pln. the New 


facilitating the latter a 
the removal 


Zealand ect. may permi 
from its file of the original wijl upon 
condition that an exact copy of such 
will, certified by the Registrar, be left 

the file of the loca) ct.—TJe 


er”:— upon 
WricntTon, [1929] N. Z. L. lt. 96.—N.Z. 


Cases 165a—427. 


48 L. J. Ch. 478; 40 L. T. 668; 27 W. R. 


698, C. A. 


165b. ——.]— JENKINS v. JENKINS, No. 154a, ante. 
18i1a,. ——— -——- After intermeddling.]—An indi- 

vidual & a bank having been appointed exors. 

& trustees under a will, the individual exor. 

intermeddled technically with the estate, & 

both of them subsequently refused to act as 
By a codicil testator 
directed that in the cvent of a “‘ vacancy ” 
occurring ‘“‘in the office of the individual 
exor. & trustee whether from death, resigna- 
tion, refusal to serve, inability to act, or 
otherwise,’’ one of two named persons, in 
the order named, should fill the vacancy. 
The first named person renounced :—Held : 
the ct. was entitled to appoint one of the 


exor. or prove the will. 


PART I. SECT. 9. 


202 i. Jurisdiction to release—Surro- 
gate courl.}—-A surrogate ct. Judge has 
no power to make an order releasing 
exors. ‘“‘from their exorship.’’—Ke 
DENTON Esrare (Sask.), [1926] 3 
W. W. R. 186.-- CAN. 

oi, ——.}—Under the discretionary 
v0wer given him by ‘Trustee Act, 

%. S. S., 1929 (ce. 75), 9. 71, the judge 
appointed a judicial trustce in place of 
an extrix.—SMALL vt. PAacKARD, (1925) 
1 W. W. Tt. 897.—CAN. 

Il (p. 46) i. —— Hrecutor— Desiring 

be released—-Co-erecutor necessary 
party.j}—When some of several co- 
exors. apply to be released from the 
trust, the ct. will require the other co- 
exors. to be brought before the ct. 
before they will refer it to a master to 
report on suitableness of persons to be 
substituted.— Re Tobin's EStatre 

1 (p. 46) ti, —— —— Conduct of co- 
ereculor prejudicial to trust property. }— 
On the appln. of an exor. held that an 
order should go for the removal of his 
co-exor. on the ground that the latter’s 
conduct had been such as to 
endangcr the trust property, although 
nothing in the nature of fraud or dis- 
honesty was imputed against him.—- 
Re SoMeERser Estate, [1928] 2 
W. W WR. 697.—CAN, 

se, Contested motion-—Costs of.J— 
The costs of @ contested motion, for 
the removal of an administrator & 
the appointment of another in his place, 
should not be taxed as between solr. 
& clicnt.—Re GAMMON Estar, PAYNE 
v. GAMMON, [1927] 2 D. L. RR. 605; 
{1927} 1 W. W. R. 506; 38 B.C. OR. 
153.— CAN, 

sf. Order for made upon originating 
notice-—Direction to pass accounts— 
& replace trust fund.j—-An order under 
Trustee Act, lt. S. O. 1927, c. 150, 8. 36, 
for the removal of an e¢xor., may now 
be made summarily upon originating 
notice. An order removing an exor. 
& trustce directed him to pass his 
accounts. It was not denicd that be 
wae Hable for the logs or jeopardy of a 
considerable sum of money. He made 
a claim for the statutory compensation 
for his serviecs which was not admitted : 
& he was required, ponding the ta king 
of the accounts, to replace the trust 
fund for which he was not able to show 
any security in hand.—Ie Parrrerson, 
{1928} 3 DOL. R. 197; 62 0. L. R. 


KA — ARI 


PART I. SECT. 10, SUB-SECT. 1.—0. 
274 Ifa, S. P. PUBLIC, TRUSTEE v. 


Ov en wee 


Bg. at amounts t nciation— 
night reserved to infant fi pails paar 
prove.}—Probate was granted to adult 
exors., reserving to infant exor, a 
right to be admitted to executorship 


ENGLISH AND EMPIRE 


upon attaining majority -—Held: as 
the infant exor. had not declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not prevent his taking. 
Gan GRACEY (1928), 63 O. L. Rt. 218.— 


PART I. SECT. 12, SUB-SECT. 5.—A. 

d i. -+—The ct. in & proper cage 
will allow an exor. who has renounced 
Probate to retract his renunciation.-~- 
Re Y¥ostrer, [1930] N. Z L. R. 60.— 


PART I. SECT. 13, SUB-SECT. 2. 

n i. -——— —-—-.]--Tho exor. named 
in a will represents the estate of 
deceased for all purposes, even before 
probate of the will is takon out. The 
taking out of probate establishes the 
wil] from the date of the death of 
testator, & thereby all intermediate 
acts of the exor. in connection with the 
estate are validated._-MEGHRAJ wv. 
KRISHNA CHANDRA BHATTACHARII 
(1923), I. L. kh. 46 All. 286.—IND. 


PART I. SECT. 13, SUB-SECT. 8.-—-B, 
471 i. General riue.jJ—Although an 
exor., who cleets to act, may be sued 
before probate, the ct. has no furis- 
diction over a persun as exor., who has 
obtained a grant of probate in a foreign 
country, unless there were asscts of 
testator within the jurisdiction at the 
time of his dcath, in respect of which 
the ct. muy reasonably assume that the 
exor, Will clothe himse}f in due course 
the necessary rcpresentative 
character by an application for probate 
or the resealing of the foreign probate. 
—NAGEL vt. HouagH (1927), 27 8. R. 
aie W. 418; 44N. 8. W.W. N. 121.— 





PART I. SECT. 14, SUB-SECT. 3.—A. 

bi. -~— .]—Letters of administration 
relate back to the death of the intestate 
80 as to enable the administrator to 
bring action in respect of matters done 
between the death & his appointment. 
—Dor d, MOKINLAY tv. ELLIOTT (1851), 
3 Nfid. L. R. 180.~-NFLD. 


PART I. eer SUB-SECT. 3.— 


_ sh. Liability on agreement—Entered 
into before grant.}—LARRY v. BAKER 
(1902), 7 Terr. L. R. 145.---CAN. 

_ 8k. Action on life assurance poltcy. }— 
P)tf., the onJy child of J., who on 
Sept. 30, 1926, os the result of an 
accident, dled, intestate & a widower, 
cominenced this action on Nov. 26, 
1926, upon an accident insurance 
policy issued by defts. upon the life 
of J. Pitf. was not named as bene- 
ficlary in the policy. On May 9, 1927, 
while the action was pending, pltf. 
obtained from a Surrogate Ct. letters 
of administration to the estate of J., &, 
when the action came on for trial, in 
1928, applied for leave to amend the 
proceedings by describing himsclf as 
the a trator of the estate of J. :— 


DiaEest SUPPLEMENT. 


substituted exors. & probate was granted 
to the second named person on his applica- 
tion.—In the Goods of FREEMAN (1931), 146 
L. T. 148; 48 T. L. R. 13; 75 Sol. Jo. 764. 


209a. S. P. ANON. (1806), 12 Ves. 4; 33 E.R. 2. 
Annotation :-—Refd. Browell v. Reid (1842), 11 L. J. Ch. 272. 


238. Add. Annotation :—Consd. In the Estate of 
Dinshaw, [1930] P. 180. 


258. Add. Annotation :—As to (1) Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 501. 


296. Add. Annotation :—Retd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


427. Add. Ciiations :—Moore, 
nom. RUSSEL v. Prat, 1 And. 177; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 


K. B. 146; sub 


Hleld: the amendment should be 
allowed & pltf. awarded judgment for 
the amount of the policy. The letters 
of administration related back so as to 
validate the action already commenced 
by pltf. J OHNSON v. GENERAL ACO. 
Ass’cr Co., {1920} 1 D. L. RR. 597; 
63 0. L. RK. 296.—CAN. 


PART 1, SECT. 15, SUB-SECT. 2. 

g i. --—-.}—Held: tbe sale of the 
reversion in «a term of years, under a 
fi. fa. on & Judgment against an exor. 
de son tort, was a valid sale as against 
the rightful udministrator.—Bain +. 
McINTYRE (1867), 17 C. P. 500.-—CAN. 

613 i. Rights of buyer from erecutor 
de son tort.)--Trusts & GUARANTER 
Co. v. NELSON, [1930] 3 W. W. 2. 211; 
4). L. R. 1082; revsg., (1930) 3 
dD, L. kK. 085.-—CAN. 

sl. On whom binding—Third party— 
Estoppel.j~-Where a buyer of goods 
under a conditional gale agreement 
induces a buyer of the same goods from 
bim under a similar agreement to 
deliver up the goods to the exor. de 
son tort of the original seller in settle- 
ment of his, the first buyer’s claim, ho 
will not be allowed, in an action against, 
such second buyer, to deny the 
authority of the exor. de son tort to 
tuke over the goods.— LARRON . v, 
CoaTEs (Sask.), [1926] 4 D. L. 1. 56); 
{1926] 3 W. W. QR, 397.—CAN. 

sm. Admintstrator of estale-- 
Onus on administrator.) --Deft. bad 
bought three horses & otbor animals 
under au conditional sale agreement. 
The present action was brought by 
the administrator of the seller for the 
balauce due under the agreement. 
Deft. pleaded that the exor. de son tort 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
the possession of a nan to whom deft. 
had sold them. The authority of the 
exor. de son tort to take the chattels 
& so bind the administrator was 
established by a prior decision jin un 
action by the deft. herein agalnst tie 
buyer from hin. There was no evi- 
dence berein as to what the exor. 
de son tort did with the chattels :— 
Held: the burden of proving that tbe 
exor. de son tort had complied with the 
terme of the agreement & of Conditional 
Sales Act as to retention of the chattels 
& notice of their sale was on pitf. 
herein, the administrator.— NATIONAL 
Trust Co., Lrp. v. Larson, [1928] 
3 Ww, WwW. R. 723.—CAN. 


PART I. SECT. Gy ahaa 4.— 
- (a). 

m i. -}--In an action by a 
creditor of a deceased against an exor. 
de son tort it is proper to sue deft. as 
executor as wel) as personally, & if 
pltf. establishes his claim the judgment 
should be that the amount thereof be 
paid out of the assets of deceased, if 
deft. havo so much, &, if not, then out 
of deft.’s personal assets.—LBourns VP. 
& Co. v. OCzerniJ, (1928] 4 D. L. Xl. 
854; [1928138 W. W. R. 294.—CAN, 








Sa. rear Trt 
(1813), 2 Ves. & B. 259; 35 E.R, 317. 


Vol. XXII.—Executors and Administrators. 


Cases 718a—938a. 


Part Il._—Probate and Letters of Administration. 


———.|—-CHAMBERLAIN v. 





Anneoiae :—Refd. Briggs v. Penny (1849), 3 De G. & Sm. 
oO. 


34a 


n the Goods of SERGEANT 
(1872), 26 L. T. 669; 36 J. P. 696; sub nom. 
In the Goods of SERJEANT, 20 W. R. 872. 


oo —-.|-— 


7174a. S. P. In the Goods of BARBER (1886), 11 


784. 


858. 


P.D.78; 561. T. 894; 385 W. R. 80. 

Add. Annotation :—Refd. Lal Chand Marwari 
v. Mahant Ramrup Gir (1925), 42 T. L. R. 
159. 

Citation :—For ‘‘ 34 Ch. D. 177” read ‘* 24 
Ch. D. 177.” 





884. For ‘*‘——— ——— Will proved in France.]’’ 
read ‘*‘ ——_— ——— -——-— Will proved in France.|’’ 

885. For ‘‘ —-- ——- ———..]’”’ read ‘* —— 

902. Add. Annotation :—Refd. Smith v. Thompson 


(1931), 146 L. T. 14. 


911a, ——- Who is—Holder of office appointed 


912. 


924a. 


executor.|—-Where the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that office, not at, 
the time when the will was executed, but at 
the date of testator’s death.—Jn the Estate of 
JONES (1927), 43 T. L. R. 324, 
Add. Annotation :—Consd. In the Estate of 
Dinshaw, [1930] P. 180. 
-|— Ct. of Probate Act, 1857 (c. 77), 
s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
part of an exor. with regard to the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, & had made an agreement with 





AGAR 


931. 


the universal legatee that the will should not 
be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct.—In the Estate of 
PotricaRy, [1927] P. 202; 96 L. J. P. 94; 
137 L. T. 256. 


Add. Citation :—sub nom. In the Goods of 
Hert, 6 Jur. 350. 


931a. —~——- -—— Failure to prove will.]|—JIn the 


931b. 


Estate of Porricary, No. 924a, ante. 


——.|—-Where property was left to an 
exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that he was unfit, 
although he resided in England & apparently 
was competent & not unwilling to act.— 
In the Goods of RAY (1926), 96 L. J. P. 37; 
136 L. T. 640. 





Annotation :~Refd. In the Estatc of Potticary, [1927] P. 202. 


938a. 





-}—(1) No rule of the common law 
as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence. —BARKWELL v. BARK- 
WELL, [1928] P. 91; 44 T. L. R. 207; 72 
Sol. Jo. 69; sub nom. In the Estate of BARK- 
WELL, BARKWELL v. BARKWELL, 97 L. J. P. 
53; 1388 L. T. 526. 


PART II. SECT. 1, SUB-SECT. 1.— 
A. (a) 


697 i. Construction of documents— 
Only for purposes of admission to pro- 
bate. )---NANDKISHORE LAL v. PABUPATI 
ene (1928), 1. L. R. 7 Pat. 396. 


PART II. SECT. 1, SUB-SECT. 1.-— 


703 i. wor letters of administration 
-—-Grant required to assist prosecution 
of claims abroad.}—It is not the duty of 
the et., by determining the abstract 
question who is the deceused’s proper 
ropresentative, to assist such repre- 
xontative to prosecute claims to titles 
& property abroad.—Jn the Goods of 
eel rs WIts0on, [1929] & R. (Q.) 


re 
> 


PART HJ. SECT. 5, SUB-SECT. 5. 


r i. Photostat copy.)}-~Pro- 
ceedings were instituted to prove a 
will In solemn form. The will had 
already beon admitted to probate in 
England, & was deposited in the 
Principal Probate Registry of the High 
vt, London. The ct. admitted a 
photostat copy of the will to probate, 
it having peen sealed & certified. Such 
a docu it, if consisting of sovecral 
pages, should be gealed on every page 
& certified on tho last.—In the Goods of 
she es LENNON v, GRAY, [1931] I. R. 








¥ ii. - - Will proved in Sweden. } 
—-When a will has been probated, or 
recognised as a valid will, In a juris- 
diction other than a British country 
or a State of the United States of 
America, probate may be granted by a 
Surrogate Ct. in Saskatchewan upon 
production of a copy of the will & of 
the decree of prohate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract in question hercin, from the 
records of a District Ct. in Sweden, & 
the sworn translatiou thereof, quoted in 
the judgment, held admissible in evi- 
dence on an applu. for Jettcrs of 
adininistration with the will annexed 
of the estate of a husband who with his 
wife had. executed a joint will in 
Sweden.—Re BERGMAN, [1928} 1 
Ww. WwW, R. 601.—CAN. 





r iii, —— Will proves tn Scot- 
971; [1928] 1 W. W. R. 974.--CAN. 


PART It. SECT. 5, SUB-SECT. 11. 


sn. Where suspicion arises only aa to 
particular provistonsa.)—In all cases in 
which a ] Is prepared under circum- 
stances which raise the suspicion of the 
ct. that it) does not express the mind 
of testator, it is for those who pro- 
peune the wil] to remove that suspicion, 

it is only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 


influence. Where the provision arises 
only as to one particular provision 
which is severable, & that eusyen 
{fa not removed the ct. can admit the 
rest of the document to probate.-~ 
SARAT KUMARI DEBI v. SAKHI CHAND 
(1928), I. L. KR. 8 Pat. 382.—IND. 


PART II. SECT. 6, SUB-SECT. 1.—A. 


n i. ~—-~,)—Probate may be 
granied to an extrix., even though 
at the date of testator’s death & of the 
application she was resident out of the 
jurisdiction of the ct.—Re WaLLgEN, 
[1926] N. Z. L. R. 729.—N.Z. 


PART Il. SECT. 6, SUB-SECT. 1.—C, 

r i. Allegation of undue in- 
fluence.}—An allegation that the ap- 
pointment of ua person as exor. under a 
will is invalid of no effect because 
such person caused or procured the 
will to be written, is insufficient to 
sustain a claim to set aside the appoin\.- 
ment.—SmMITo ov. Hirrp (1924), 45 
N. L. R. 381.—S, AF. 


PART Il. SECT. 6, SUB-SECT. 3.—-B. 

949 iii, —-—~ Allestation clause not 
read by witnesses.}—A will was pre- 
pared for a testator by his brother, 
who was sole beneficiary. The will 
was witnessed in an hotel lounge by 
two waiters, who gave evidence at the 
trial to the effect that the execution 
was informal. The brother & his wife, 
who were present at the time of the 








Cases 956a—1044. 


956a. ———.]—-OAKES v. UZzZELL, No. 968a, post. 
962. Add. Annotation :—Refd. Ahamath v. Sariffa 
Umma, [1931] A. C. 799. 
-}—One of the attesting witnesses 
of the execution of a will must always be 
called by the party propounding the docu- 
ment. The attesting witness is then the 
witness of the ct., & the party by whom he is 
called may cross-examine to disprove a 
statement made, or evidence given by him, 
which appears to be hostile to due execution. 
—OAKES v. UZZELL, [1932] P.19; 100 L. J.P. 
99; 146 L. T. 95; 47 T. lL. R. 5738; 75 
Sol. Jo. 543. 
Add. Annotation :—Consd, In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Add. Annotation :—Reid. Ahamath v. Sariffa 
Umma, [19381] A. C. 799. 


Add. Annotation :—Refd. Palin v. Ponting, 
[1930] P. 185. 

Add. Annotations :—Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. Refd. In the Estate 
of Musgrove, Davis v. Mayhew, [1927] P. 264. 


Add. Annotation :—Refd. In the Estate of 

Musgrove, Davis v. Mayhew, [1927] P. 264. 

998a. -]—Where there is a defect in the 
attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, & 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sir H. 
JENNER Fust).-—/n the Goods of BATTEN 
(1849), 2 Rob. Eccl. 124; 7 Notes of Cases, 
288; 1638 E.R. 1264. 

101i1a. —— ——.]—-In the Goods of Brinina 
(1870), 22 L. T. 630; 34 J. P. 604. 

1016. Add. Annotalion :—Refd. Barkwel] v. Bark- 
well, [1928] P. 91. 

1017. Add. Annotations :—Consd. Neal ». Denston 
(1982), 48 T. L. R. 637. Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation :—~—As to (1) Refd. Barkwell 
v. Barkwell, [1928] P. 91. 

1019. Add. Annotations :—As to (1) Refd. Barkwell 
v. Barkwell, [1928] P. 91. Generally, Refd. 
In the Estate of Jessop (1924), 182 L. fT. 31. 

1022a. —— -|—BARKWELL v, BARKWELL, 
No. 938a, ante. 

1031a. ——- Will gnawed by rats.J—A will torn 

in pieces with rats, if a stranger by laying 








968a. 


970. 
979. 


986. 
991 ® 


992. 














execution, gave evidence to the effect 
that the will had been duly executed. 
The evidence of the attesting witnesses 
was found to be unreliable :—Zfeld : 
notwithstanding the attestation clanse 
was not read by the attesting wit- 
nesses, the presumption in favour of 
due execution applied. Also, no 


Court—Sealcd 


except that the will was prepared by 
& executed in the presence of the sole 
beneficlary, & there being no evidence Principal 
to show that this beneficiary exerted High Court, 
any influence, the presumption was Probate ct., ha 
not displaced.—Re Spicer, Execuror allow the will to 
TRUSTEE & AGENCY Co. OF SourH 
AUSTRALIA, LTD. v. MORRIS, [1929] 
S. A. S. R. 28.—AUS. 


State, refused, 
absence of 


stringent proof.jJ—Re Perry, [1925] 1 
D. L. R. 930; 660. L. R. 278.—CAN. 


PART IU. SECT. 6, SUB-SECT. 5.—D, 


sh. Willin custody of English Probate 
é& certified photographic 
copy.jJ—Proceedings were instituted to 
ground of suspicion being suggested, poe a will in solemn form. The will 
ad already been admitted to probate 

in England & was deposited in the 
Probate Registry 
London. 
been requested to 
e produced at the 
trial of the action in the 
on the ground of 
jurisdiction : — Held: 

secondary ovidence of the will could 
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the pieces together could make the devise 
appear, good ;_ if wed before the death, 
against the will.—ETHERINGHAM v. ETHER- 
INGHAM (1646), Aleyn. 2; 82 E. R. 883. 
1081b. ——— Belief that will useless.|—Zn ihe Goods 
of Leaa (1848), 6 Notes of Oases, 528. 
A nae Wharram v. Wharram (1864), 3 Sw. 





10381c. Accidental destruction.|—The ct. 
will not admit the draft of a will, which has 
been inadvertently destroyed. to probate 
on motion.—In the Goods of Bopy (1865), 
48Sw. &Tr.9; 834L.J3.P.M.& A. 65; 164 
K. R. 1418. 

Annotation :—Apld. Re Sainsbury (1896), 12 T. L. R. 428. 

1031d. Destruction by third party—After 

testator’s death.|—-A. devises lands to several 
persons, & after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.’s hands & tears it in pieces. 
The pieces being gathered up, & stitched 
together, a bill was brought to establish the 
will, & decreed the devisees to hold & enjoy, 
& the heir to convey to them.—HAINES v. 
HAINES (1702), 2 Vern. 441; 23 E.R. 883; 
sub nom. HAYNE v. HAYNE, Dick. 18. 

Annotations :—-Consd. Davies v. Evans (1851), 4 Do G. & Sm. 
440. Refd. Cowgill v. Rhodes (1863), 33 Beav. 310. 

1031e. ———- ———- ——.]—-A will destroyed after 

death of testator. who had consented to its 
destruction before his death. <A _ copy 
admitted to probate.—In the Goods of CARTER 
(1843), 2 Notes of Cases, 105. 

Annotations :—Distd. Wharram v. Wharram (1864), 3 Sw. 
& Tr. 301. Refd. In the Goods of Legg (1848), 6 Notes 
of Cases, 528. 

1031f. —-—— Without testator’s knowledge. ]— 

A will destroyed in the lifetime of testator, 
but without his knowledge; substantiated 
& admitted to proof.—TREVELYAN v. TRE- 
VELYAN (1810), 1 Phillim. 149; 161 E. R. 


944, 
Annotations :—-Distd. Wharram v. Wharram (1364), 3 Sw. 
& Tr. 301. Refd. Lister v. Smith (1863), 3 Sw. & Tr. 282. 


D. Other Cases. 
See case, unfra. 

1042. Add. Annotation :—As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 556. 
1044, Add. Annotations :-—As to (1) Apld. In the 

Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [10927] P. 264. 
Generally, Refd. Smith v. Thompson (1931), 

146 L. T. 14. 








not an absolute or conclusive one, but 
such proof as would satisfy a prudent 
man.-——- SURENDRA NATH COHATTERJI 
v, JATINAVI CHARAN MUKHERJI (1928), 
I. L. R. 56 Calc. $90.—IND. 


1053 i. ——~ Wherever ground for 
suspicion.J—HOWwiEk v. CHATTERTON, 
[1926] N. Z. L. R. 695.—— o Bde 

1053 fi. —— .]—~The burden of 
proof as to the execution & the testa- 
mentary capacity of testator at the 
time of the execution of a will les upon 
its propounder who has to explain away 
the suspicious circumstances appearing 

the case.—SURENDRA NATH CHAT- 
tase v. JAHNAVI CHARAN MUKHERJI 


of the 
The English 





Trish Free 


PART II. SECT. 6, SUB-SECT. 3.—G. be given, & a sealed & certified photo- 

1002 i. Yestalor deaf & dumb.j}— graphic copy was admitted.— Lyons UREN Te ae eee ce eumoverr eens 
Circumstances in which probate of an & BLENNERHASSETT v. CHALMEKS, sp. Verbal will,}-—The onus of estab- 
alleged will of a deaf & dumb person (1919) I. RR. 674.—IR. lishing a verbal will is always a td 

heavy one; it must be proved wit. 


was refused.—/te IKWEen (DEC 
[1927] N. ZL. R. SBN ED) 
PART II. SECT. 6, SUB-SECT. 5.—B. 


1085 i. Proof of contenta—Necd of proof necessary 


PART II. SECT. 6, SUB-SECT. 8.—A. 


so. Nature of preey re 


estab. 


the utmost precision & th every 
circumstance of time & quece 
VENKAT RAO v. NamMpEO (1931), 58 


ed.J-——-The 0 
i. R, Ind. App. 362.—IND. 


h a will is 


Vol. XXIUI.—Executors and Administrators. 


1164. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 

1191. Add. Annotation :—Generaliy, Refd, Robins 

- wv. National Trust Co., [1927] A. C. 515. 

1247a. .|—LAMKIN v. BABB (1752), 1 
Lee, ]; 161 BE. R. 1. 

1271. Add. Annotation :—-Refd. Robins v. Nationa 
Trust Co., [1927] A. C. 515. 

1294. Add. Annotations :—Refd. In the Estate By 

Musgrove, Davis v. Mayhew, [1927] P. her 

eae v. National Trust Co., [1927] A. 








1801a. —-—- ——.]—Testatrix having directed the 
person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that  threc 
additional bequests should be inserted in the 
will, which the residuary legateo promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legatee, & having declared herself satisfied, 
she executed it:—Held: although the 
residuary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate.— MITCHELL 
v. GARD (1863), 3 Sw. & Tr. 75; 32 L. J. 
P.M. & A. 129; § L. T. 438; 27 J. P. 487; 
9 Jur. N. S. 673; 11 W. R. 773; 164 BE. R. 
1280. 

sa ia pa aris. Guardhouse v. Blackburn (1866), 35 

1304. Add. Annotations :-—Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
heen eee v. National Trust Co., [1927] 


1310. Add. Annotation :—Refd. Re Belliss, Polson 

v. Parratt (1920), 141 L. T. 2465. 
18a. ———.}-—-In the Estate of AUSTIN 

(1929), 78 Sol. Jo. 545. 

1817. Add. Annotation :—As to (8) Refd. In the 
Ba of Musgrove, Davis v. Mayhew, [1927] 

1318. Add. Annotation :—Refd. In-the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1320a. -+~—Where a will is propounded 
by the chief beneficiary under it, who has 
taken a leading part in giving instructions 
for its preparation & in pone its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
proves that testator approved the will.— 


sere II. SECT. 6, nigeria 9.—A. 


Non-compliance with Willa Act, 
R. *S, 1923 (c. 146), 2. “15. IAD Hestion 
ee ——Re iD L 


x; 
; 59 N.S. H. 103.6 GAN. 














(1931) 3D. L. R. 455; 
affg., 1 M. | ier R. 350.-—-CAN. 


PART Il. SECT. 9, SUB-SECT. 5.—A. 
1244 1. Exercise of influence must be 


Cases 1164—1368b. 


VELLASAWMY SERVAI v SIVARAMAN SERVAI 
(1929), 57 L. R. Ind. App. 96, P. C. 


1344. Add. Annotation :—Refd. Smith v. 'Fhomp- 
son (1931), 146 L. T. 14. 


1348a. Misdescription of relationship. ]}— 
Where in a will the residue had been left to 
the grandchildren of a person named & 
described as ‘‘ my uncle,’’ whereas he was in 
fact the cousin of testatrix, the ct. ordered 
that the words ‘‘ my uncle ”’ be excluded from 
probate, which had been granted but not 
ublished.— Re CiarRK (1932), 101 L. J. P. 
7; 147 L. T. 240; 48 T. L. R. 544; 76 
Sol. Jo. 461. 
1351. Add. Annotation :—Folld. Kitcat v. King, 
[19380] P. 266. 
1351a. ~.]}—A testamentary paper headed 
Codicil to be attached to my will,’’ & pro- 
ceeding ‘‘ This is the last will & testament of 
A. B.” did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it; all 
four signatures had beén placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting :—Held: the 
words ‘“‘last will & testament’’ did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses.—KITCAT v. 
Kina, [1930] P. 266; 99 L. J. P. 126; 143 
L. T. 408; 46 T. L. RB. 617; 74 Sol. Jo. 
488, 


1367. Add. Annotation :—Distd. In the Estate of 
Caie, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 
1369a. ——.]—The ct. directed that 
certain non-testamentary words of an offen- 
' give nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself.—He MAXWELI. 
(1929), 140 L. T. 471; 45 T. L. R. 215; sub 
nom. In the Estate of MAXWELL, 73 Sol. Jo. 159. 


1369b. Repugnant to testator’s family. ] 
S4t; —The ct. will permit words of a will which 
are not dispositive to be omitted from the 
probate, though they make no personal 
allusion to any individual, if they are other- 
wise offensive & objectionable & repugnant 
to the members of the family of the testator. 


brought to the notice of testator the 
word so inserted must be omitted froin 

















S.C. R. 695; 


ih i PERPETUAL TRUSTEE Co, »v, 
ILLIAMSON age 29 S. ON N.S. W. 
487; 46N. 5S. W. N. 151.—AUS. 


roved.]-—MURRAY v. HAYLOW, Ae 


PART II. SECT. 8. R. 1036 ; 


1288 i. Double grants-——Discou 
—Wh 


ba 
raged. 
en a will appoints one exor, for 


60 0. L. R. 6 


PART II. SECT. 9, SUB-SECT. ae 


PART II. SECT. 10, SUB-SECT. 4.-—B. 
1869 i. Objectionable matier—Uncon- 
ed with wg 


ponerel purposes & another one for 
imited p — only one grant should 
be made, the res acai gic “ 
the two exors. shoul 

erein. Tho ct. thoi dienes 
double grants, & upon the application 
for probate made by oither exor., the 
other one should be cited.— Re Ma AURAT 
a (Sask.), [1927] 3 W. W. R. 18. 


PART II, SECT. 9, SUB-SEOT. 4. 


1241 1. When knowledge & approval 
presumed.}—LiDsSTONE v. MOWILLI LLTAMB, 


1271 i. Onus SY AP 
alleging undue 7 
LIAMS (1930), 1 M. . R 


PART IJ. SECT. 10, SUB-SECT. 3. 

bi, ———.]}—-Where the draftsman of 
& will empowered by testator to use his 
own judgment makes a mistake of law 
or error in drafting, testator is bound 
by the mistake, but where the drafts- 
man in doing the merely ministerial act 
of copying ve he thinks the testator 
has writte his instructions inserts a 
word in ae & the mistake is not 


candalous mat 
The Stinretne. Ct. has jurisdiction, to 
be exercised with aes care, to order 
that words in a wil bale gre are Digan 
lous or defamatory & way 
peraane to the Men eaitioda: of the wil 

e omitted from the probate. 

Testator stated: ‘“ ‘ Lares no pro- 
vision for my wifo account of 
her intemperate hebita "& other mis- 
conduct.”” The ct. refused to ordor 
those words be omitted from ie Pro- 
bate.—Re O’REILLY’S Wi, [1927] 
LPS ia 5383; [1927] Argus L. R. 396. 


Cases 1369b—1650a. 


—In the Goods of BowKErR, [1982] P. 
93; 101 L. J. P. 30; 146 L. T. 572; 48 
T. L. R. 332; 76 Sol. Jo. 344. 

13871a. ——— ]—In the Estate of Cam (1927), 
43 T. L. R. 697; sub nom. In the Estate of 
CatZKZ, In the Estate of Davis, 71 Sol. Jo. 898. 

1375a. Settlement—Identical peer — Where 
a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 

uire the whole of the marriage settlement 

tots set out in the probate, but only such 
extracts as were necessary to explain the 
bequests.—In the Goods of GARBET (1869), 
33 J. P. 792; 21 L. T. 366. 


1383. Add. Annotation :-—Consd. In the Estate of 
Todd, [1926] P. 173. 

13888a. —-— jJ—In the Estate of Topp, No. 
1898a, post. 

1398a. Wills not independent.|—If testa- 
mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, ome English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. ‘The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be ‘‘ probated ’’ in America :— 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Topp, [1926] P. 1738; 95 
L. J. P. 105; 1385 L. T. 3881; 42 T. L. R. 
545; 70 Sol. Jo. 671. 

1410a. 
ante. 


1431a. Where minority interest.|—-Re HERBERT, 
No. 1888a, post. 

















Topp, No. 1398a, 


(Consolidation Act), 
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1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest.—Re WuITE, 
[1928] P. 75; 96 L. J. P. 157; 188 L. T. 68; 

43 T. L. R. 729 : 71 Sol. Jo. 608, O. A. 


1431c. --— Administrator pendente lite.]——He 
PRICE (1981), 75 Sol. Jo. 295. 

1468a. ——— ‘‘ Special circumstances.’’]—This was 
an application by two nominees for a grant 
of let rs of administration of the estate of 
an intestate, whose next of kin were unable 
to agree on any one or more of them ad- 
ministering the estate. Being all sui juris, 
they signed an act of renunciation in which 
they consented to the appcts. taking the 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in ‘special circumstances” it 
would make a grant to a stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 162, as amended by 
Administration of J ustice Act, 1928 (c. 26), 
s. 9 :——-Held: in the “ special circumstances ”’ 
the order would be made as prayed.—-e 
MoRGAN (W. A.) (1931), 145 L. T. 392; 47 
T. L. R. 452. 

1474. Add. Annotation :—-Refd. Re Bower Wil- 
liams, Hx p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotation :— Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 148. 

1508. Add. Annotation : Pair A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1509. Add. Annotation: me A.-G. for Alberta 

. v. Cook, [1926] A. C. 444. 

1510. For ‘*‘ ——— Protection order under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39)—Whether citation of husband neces- 
sary ’? read ‘*‘ —— Separation order under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 889)—-Whether citation of husband 
necessary.’’ 


1566. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


1650a. —-—.]-—Testatrix commenced a will with 
the words: ‘‘ This is my last will, the former 
one being cancelled,” having substituted for 
the German word “ ungiltig”’ its English 
equivalent ‘‘ cancelled.” This will made 
dispositions quite different from those in an 


PART II. SECT. 11, SUB-SECT. 1. 


an. Appeal from refusal to grant.}-— 
Re MACDONALD, R. v. SURROGATE 
Covuxrt Jupaz (No. 2), [1930] 2 
D. L. R. 995; 1 WwW. W. R. 261; 38 
Man. L. R. 471 -—CAN. 


PART II. SECT. 11, SUB-SECT. 4.—A. 


1423 iii, ——_.}--The rule that in 
granting letters of administration the 
grant will follow the majority of 
interests is a stronger rule than that 
under which the preference is usually 
given to @ man over a woman. The 
fact that one of appcts. has u large 
claim against the estate is a circum- 
stance to he considercd.—-BELL  v. 
Sere {1932} 1 W. W. Tt. 171. 


PART II. SECT. 11, SUB-SECT. 4.—B., 


sp. Lo attorney of executors.) — 
He BULLEN (DECEASED) (1926), 37 
B. C. R. 240.—CAN. 


PART II. SECT. 11, SUB-SECT. 4.—C. 


1447 i. -+~In the absence 
of special circumstances, a sole 
natainintratoe should be appointed to 
the estate of deceased, rather than 
joint administrators, even when the 
claimants gue equal in degree of 
kindred deceased.—-STONEY _ v. 
ae (1923); I. L. R. 2 Pat. 508.— 








PART II. sacha ae SUB-SECT. 4. 
). 


sr. Widow separated from husband beh 
eighteen years.\—A widow having 
good reason for discontinuing to live 
with her hushand :—-f/feld: the fact 


that she had not lived with hiin for 


18 years prior to his death & they had 
had nothing to do with one another 
during that long period was not. a 
sufficient reason, there D Devine been no 
inisconduct on her p for rofusing 
her a grant of Ainsicion direetly 
or through her attorney.— Pe HOLMES 
fW93ty, 3°W. OW, RR. 665, 


6 


KATATE, 
CAN. 


PART II. gander a igtlieoa 4.-- 


1596 ii. -—-— Application by former 
nominee for widow--English Noncon- 
fentious Business Rules, r. 28.)-——After 
the refusal of a grant to the nominee of 
the widow the widow rcnounced her 
right to administer, & the nominee 
made another application based on the 
fact that he was one of the next of 
kin :—Hield: appct. being Pe re pee peers 
& there being nothing in 
stances requiring a strict ap ‘eathon 
of English Noncontentious usiness 
Rules, r. 28, the letters of administra- 
tion should be granted to him. The 
English Noncontéentious Business Rules 
tie 33, 34, are in force in Saskat- 
chewan.-— ve are ESTATE (ask), 
oan 1082; 1 W. W. R. 

$96.—CAN. 


PART II. SECT. Me SUB-SECT. 4.— 


at. Preferred to official administrator — 
T ifs Baden out of Si aia 
Ag aging estate.J}—te I 
(1903), 9 9 B. Cc. 429..—-CAN. 


Vol. XXIII.—Executors and Administrators. 


earlier will, without however disposing of the 

residue :—Held: the later will revoked the 

earlier, &, testatrix being illegitimate, the ct. 

granted letters of administration to the 
Treasury Solicitor with the will annexed.— 
JONES v. TREASURY SonicrTor (1932), 147 
L. T. 8340; 48 T. L. R. 615; 76 Sol. Jo. 690 ; 
affd. 49 T. L. R. 75. 

1651. Add. Annoiation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617. 

1653. Add. Annotation :—As to (2) 
Mason (1928), 97 L. J. Ch. 321. 


1656. Add. Annotation :—-Refd. A.-G. for Ontario 
v. McLean Gold Mines, [1927] A. C. 185. 


1701. After this case add :— 
Compare No. 1778a, post. 

1772a. Remainderman—Settlement determined on 
death of life tenant.|—-Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
—In the Estate of Borpass, [1929] P. 107; 
os L. J. P. 65; 140 L. T. 120; 45 T. L. RR. 
52; 72 Sol. Jo. 826. 

Annotation -—Distd. In the Estate of Taylor, [1929] P. 260. 

1772b. —— .}—Jn the Estate of Brrcw, [1929] 
P. 164; 98 L. J. P. 66; 141 L. T. 82; 73 
Sol. Jo. 221. 

Annotation: —Distd. In the Estate of Taylor, [1929] P. 260. 

1773a. Poor law guardians—Administration of 
estate of orphan’s deceased parent.]— By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
Ietters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child.—Re Prrers (1929), 142 L. T. 328; 
46 T. L. R. 119; 74 Sol. Jo. 13. 

1774, Add. Annotation :—Refd. Re White, [1928] 





1785. Add. Annotation :—Refd. In the Estate of 
Potticary, [1927] P. 202. 


KH. To whom Grant may be made. 
(Vol. XXTX., p. 170.) 
See, alev, Administration of Justice Act, 
1928 (c. 26), 8. 9. 
1883a. During minority.|— Jud. (Consolida- 
tion) Act, 1925 (c. 49), 8s. 160 (1), directs that 





Consd. fe 


Cases 1650a—244la. 


either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect. itis competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), 8. 73.—Re HERBERT, [1926] P. 109; 
sub nom. In the Goods of HERBERT, 95 
L. J. P.53; 1851. T. 123; 42 T. L. R. 469. 
Annotalions -—Consd. Fte White (1927), 43 T. L. R. 729. 
Dbtd. Re White, [1928] }. 75. Consd. Re Price (1931), 
75 Sol. Jo, 295. 
2056a. .|—Testator made his will leaving all 
his moneyto A. There was no appointment of 
an exor. <A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application :—Held : 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of.—In the Goods of GATES, 
[1928] P. 128; 97 L. J. P. 76; 138 L. T. 
714; 44 T. L. R. 353; 72 Sol. Jo. 172; 
varied, [1928] P. 178, C. A. 
23827a. -—-—- ———- Fresh attorney appointed by 
surviving executor— Whether entitled to 
grant.|—Several exors. out of the juris- 
diction gave a power to an attorney to take 
administration with a will & codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys.—In the Estate of DINSHAW. 
[1930] P. 180; 99 L. J. P. 118; 142 L. T. 
652; 46 T. L. R. 8308; 74 Sol. Jo. 264. 
2898a. Where minority interest. ]— Re Prick (1931), 
75 Sol. Jo. 295. 


2436. Add. Annotation :—Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 


2440. Add. Annotation :—Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 


24414, -.|—-Where administration is taken out 
in this country by the attorney of a foreign 
principal] in respect of English assets belonging 
to a foreign testator, & the foreign principal 
is not by the law of the domicil an exor., 





PART II. SECT. 11, SUB-SECT. 4.— 
K. (a). 


sv. Creditor with j against 
deblur—Right to file bill against real 
representative—-Before suing execu- 
tion.J—Durry v. GRAHAM (1869), 15 
Gr. 547.—OAN. 


PART II, SECT. 11, SUB-SEOT. 4.---M. 

am. Zz-convicl.}—A person who has 
been convicted of felony, & has served 
his sentence, is in tho same poaltion 
ay if Peano & can be appolnted 
administrator.—In the Goods COLE: 
MAN, (1926] I. R. 327.—IR. 


PART II, a yo 5.— 
. D. (0). 
1884 i, Conviction for Killing in- 


testate.)|—-A husband, who has been 
convicted of killing his wife, who died 
intestate, has no claim to ber estate 
& neither he nor his attorney is entitled 
to administer it.—RHe NoBLE ( 


t. Sask.), 
[1927] 1 W. W. R. 938.—CAN, 


PART II. SECT. 11, SUB-SECT. 5.— 
E. (c). 


aw. Right of next of kin to _be ap- 
ointed guardian.|—Re BELL ESTATE 
iSaak.), [1929] 3 W. W. R. 68.—CAN. 


PART II. wicaakal “Pei "+ fase 1.— 
2155 i. Where insolvent—~ 


estate 
Assets assigned before death to executrix 
—Herecutriz i proving nor re- 


nouncing. }—Zlfeld : letters of administra- 
tion with a copy of the will annexed 
should be granted to a duly appointed 
syndic of the creditor, who might be one 
of its officera.—Re RANDALL, [1927] 
Vv. Tu. R. 535 ’ 49 A. I. T. 89; 1927] 
Argus L. R. 395.—AUS. 


PART II. el att SUB-SECT. 1.— 


sg. Nominee of renouncing executor.]} 
__Where a sole executrix who was also 
the sole beneficiary, an Assyrian by 
birth & illiterate, renounced probate, 
the ct. allowed a grant of administra- 
tion with the will annexed to her 
nominee who was the son of herself & 
testator.—HHe Moses (1931), 48 N. 3. 
W. W. N. 101.--AUS. 


Cases 2441a—2911. 


2518a. 


PART II. SECT. Oe eee T— 


but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 
—Re ACHILLOPOULOS, JOHNSON v. MAV- 
cee [1928] Ch. 433 ; 97 L. J. Ch. 246 ; 


2511a. ——- _—,|—-CoLtiss v. Hector (1875), 


L. R. 19 Eq. 338; 44 L. J. Ch. 267; 23 
W. R. 485. 


Solicitor of deceased defendant. |—-On 
the death of a deft., the Ct. of Appeal directed 
his legal personal representative to be added 
as deft. & discharged an order which had 
been made appointing deceased’s solr. to 
represent his estate.—-Harpy v. Hommes & 
say eae H. No. 1314 (unreported), 





2555a. Notice of appointment—Change of title of 


proceedings.]—Where an order has been 
made under R. S. C., Ord. 16, r. 46, appoint- 
ing a person to represent an estate, ‘the order 
should be left at the Central Office for entry, 
& the person appointed should file a notice 
of his appointment & the name & address of 
his solr., & thenceforward the title of the 
proceedings should contain the name of the 
person appointed, described as ‘'A. B., 
appointed by order dated, etc., to represent 
the estate of C. D. deceased.” The person 
appointed will then be entitled to bo repre- 
sented in ct. at the hearing as a party 
(CLAUSON, J.).—He PROSSER, PROSSER v. 
GRIFFITH, [1929] W. N. 865. 


2585a. Trust estate vested in tenant for life— 


Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1807, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1926, intestate 
& a widow, leaving no statutory next of kin 


—— Insolvency of administrator.) 


by testator.—CHANDRESHWAR Prasap The m 

NARAIN SINGH v. rer Vier des eae PRATAP 
o i. NARAIN SINGH (1926), I. L 

Tee E.iiorr Suirn’s Esratr, [1931] 777.—IND. 

3M. P. R. 485.—CAN. 
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& no trustees for the purposes of the above 
Act were ever te eae :—Held: B. was 
ae under (Consolidation) Act. 

925 (c. 49), s. 155 (1), to a grant of limited 
Maincteticn in respect of such real estate. 
—Re DALUEY (1926), 136 L. T. 223; 70 Sol. 
Jo. 839. 


2585b. Property subject to life tenancy—Settled 


Land Act, 1925 (c. 18), s. 20 (1)—-Law of 
cheb aa sp 1925 (c. 20), Sched. I., Part II., 
para. 6 0) J— In the Estate of JAMES (1926), 
162 L. T. Jo. 4 


2585c. Settled land. <ere of hdereh to special 


exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (c. 23), 
ss. 1, 18 & 22.—In the Estate of GrsBBINGs, 
[1928] P. 28; 97L. J. P. 4; 188 L. T. 272; 
44 T. L. R. 230; 71 Sol. Jo. 911. 


2603a. —-—- --—.]—-A will duly executed was on 


the death of testator in the custody of the 
sole cxor., & universal legatee named in it. 
It was never proved, there not being at. that 
time any property which could pass under 
it, & was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, or an 
authentic copy of it, shall be brought into the 
probate registry.—In the Goods of JOHNSON 
(1865), 11 Jur. N. S. 184. 


2618. Add. Annotation :—Consd. Re Cockell, Jack- 


son v. A.-G., [1931] 1 Ch. 389. 


2619. Add. Annotation :—Consd. Re Cockell, Jack- 


son v. A.-G., [1931] 1 Ch. 389. 


2744a. Threatened breach—Surety entitled to apply 


to court—For relief by way of indemnity 
against Hability under bond.]|—Re ANDERSON- 
BERRY, HARRIS v. GRIFFITH, [1928] Ch. 290; 
97 L. J. Ch. 111; 138 L. T. 354, C. A. 


2777a. —-— —-—.]--Tnompson v. JUDGE (1854), 


2 Drew. 414; 61 K. R. 7863; sub nom. 
TOMSON v. JUDGE, 2 Eq. Rep. 1141; 23 
L. J. Ch. 929; 23 L. T. O. S, 217; 2 W. R. 
574. 


2877. Add. Annoiation :—Refd. Ormond Invest- 


ment Co. v. Betts, [1927] 2 K. B. 326. 


2911. Add. Annotations :—Refd. Hoystead v. Taxa- 


tion Comr., [1926] A. C. 165 ; Jaeger Co., Ltd. 
v. Jaeger (1929), 46 RK. P. C. 336. 


. was foreclosed & title to the 
land obtained by the mtgee. The 
ment for sale was in the possession 
McA. in British Columbia at the 
time of his death & came into the 
possession of plitfs. there. Pltfs., who 


- . 5 Pat. 


sx. Right of sureties—Anticipated 
waste by administrator—Injunction & 
receiver.J-—In the Estate of HUNTER 
(1928), 45 N. 8. W. W. N. 170.—AUS. 


PART II. SECT. 15, SUB-SECT. 2.—A. 


sy. Foreign will—Incorrect translation 
annexed. Where letters of administra- 
tion, cum testamento annezo, have been 
mented with an incorrect translation 
of a foreign will annexed thereto, the 
ct. will, upon evidence to its satis- 
faction, order the substitution of a 
correct translation in Heu of the incor- 
rect ono, ae KLEINSANG (No. 2) 
ree 28.5. R. N.S. W. 559; 45 

. W. N. 150.--AUS. 


PART Il, SECT. aay 2.— 





{. -}—Probate is conclusive 
Kioat of the duo execution of the will 


PART I]. SECT. 15, SUB-SECT. 2.— 
B. (@). 


Revsd. on other grounds, 37 
Q. mh. R. 498. 


PART II. SECT. 15, SUB-SECT. 4.—C. 

st. .48 lo title to land.)—Held: pro- 
bato was not sufficicnt.—-SUTHERLAND 
cane (1884), 1 Man. L. Kk. 38.— 


PART Il. SECT. 15, SUB-SECT. 6. 


hi. ————, ]-—Tltfs., who were 
the exors. of ‘the will of one McA., bad 
obtained from a competent ct. in 
British Columbia a gant of probate 
of his will, McA. & deft. had made an 
agreement under seal by which McA. 
agreed to sell & deft. agreed to pur- 
chase certain land in Alberta, & under 
which part of the purchase-price was 
to be met by the assumption of a mtge. 


8 





were unable to give title to tho land to 
deft.; brought an action in Alberta on 
the personal covenant in the agree- 
ment, without having obtained any 
grant of letters probate, ancillary o 
otherwise, or any grant of letters of 
administration Bde will annexed from 
any ct. in Albe —Held: the even 
was Staavia. —MCALLIBTE 
McALLISTER v. BEDARD, 11932) . 
W. W. R. 577 saa 


ii. ——— ———. UTTON v. SOUDAK 
& SouUDAK (orcas “Pun Co., [1982] 2 


W. W. R. 


PART II. SECT. 16, SUB-SECT. 2,—C. 
sb. As to nerson entifled— Advocate 
consenting without instructiona. }-—~-Where 
an advocate for one of the parties under 
@ misapprehension consented to the 
other party being granted the letters : 


Vol. XXII.—Executors and Administrators. Cases 2079a—3181. 


2979a. - Twenty years after death of testator.|— 
Administration revoked.—In the Estate of 
MUSGROVE, DAVIS v. MAYHEW, [1927] P. 264; 
96 L. J. P. 140; 187 L. T. 612; 43 T. L. R. 
648; 71 Sol. Jo. 542, C. A. 


3011. Add. Annotation :—Refd. Re Ross, Ross v 
Waterfield (1929), 46 T. L. R. 61. 


3074. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


8111. Add. Annotation :—Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 


3111a. —— Sale of Englisb real neared 
Scottish exors. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
gs. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof.—_Re HowpEN & 
Hystop’s Conrract, [1928] Ch. 479; 97 
aoe Ch. 313; 139 L. T. 309; 72 Sol. JO, 

3125. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3126. Add. Annotation :—~Apid. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3127, Add. Annotations :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. Refd. 
Thomas v. Jones, [1928] P. 162. 


3127a. -|—The proviso to R. 8. C., Ord. 65, 
r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed & re- 








enacted by Jud. (Consolidation) Act, 1925 
(c. 49), 8. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate —In the Estate of PLANT, WILD v. 
PLANT, [1926] P. 189; sub nom. Re PLANT, 
WILD v. PLANT, 95 L. J. P. 87; 135 L. T. 
238; 42 T. L. R. 443; 70 Sol. Jo. 605, C. A. 


Annotation :—Refd. Thomas v. Jones, [1928] P. 162. 
3127b. ~-.]—The principle of the decision in 


In the Estate of Plant, Wild v. Plant, No 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the costs so incurred by the exors. are due 
to their “ violation or culpable neglect of 
duty.’ If the ct. finds on this issue that an 
exor. is a wrongdoer, his primé facie right to 
receive out of the estate costs not otherwise 
provided for is displaced.—-THomas v. JONES, 
[1928] P. 162; 139 L. T. 214; 447. L. R. 
467; 72 Sol. Jo. 255 ; ; sub nom. In the Estate 
of J ONES, THOMAS v, JONES, 97 L. J. P. 81. 


8168. Add. Annotation :—Apld. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


8164. Add. Annotation :—Apld. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


$171a. -——.]—There is no authority for 


allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case.—FLEMING v. HORNIMAN (1928), 138 
L. T. 669; 44 T. L. R. 315. 


8175. Add. Annotation :—Apld. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


3181. Add. Annotation :—Refd. In the Estate of 


Southerden, Adams v. Southerden, [1925] 
P. 177. 


—Held: if such consent was given by PART II. SECT. 18, SUB-SECT. 3. FAIRER’S WILL, [ eee. ¥. we 580 ; 


the advocate without instructions, the 


ad. Grounds for granting or refusing [1927] Argus L. 
client might withdraw the consent at tial 
any time prior to the actual issue of ¢ho lication for resealing.-—The ct. has 


tight, on an application under se. Revocation.|--When a foreign 
lotters.—K YONE ae TSKE 0. KYON ibe rta Rules, r. 945 (24), for resealin robate which has been scaled in 
oe en (1925), I. L. R. 3 Ran. 261. to inquire as to the original appoin int. ictoria is subscquottly revoked by 


mene tg the ant pea Sato ~ should the to Te se the Sabres We aia 
; use . @xors, power voke the BOB — 
PART Il. SECT. 16, SUB-SEOT. 2—J. he S tent & duty te ag 


have the to apply in (1980), V L. R. 309; Argus L. R. 264. 
ac. senda ae wil not proved.J— Alberta for probate.—Re BLAGBURN -—AU 
2 DOL Re 84a. Tina ee ve Roos WW. Roe oan, 7% 
; sf. Duty of registrar— Supreme Court 
64: Bet 1928] 1 D.L. R. 423: pitas Y Zealand. |W 
iW. W d, 11928 lib s 2d Alta te PART II. SECT. 19. Oe cane eg ea ete aes OF 


owe 


i. 


administration have been duly granted 


extrix., to whom in England & are produced to tho 


———-, An 
robate of a will hed been granted registrar of the Supremo Ct. of Now 
PART Il. SECT. 16, SUB-SECT. 3.—H. {n England, appointed appct. as Zealand, & a copy anes left with 
3055 fii, —-— —-—-. On an 4 dpe attorney under power in V otoria to him, the registrar is bound under 


ion to revoke a grant of prob 
the grounds that persons who ought to 


procure the resealing of the probate Administration Act, 1908, s. 43, to 


Victoria :—Held: appct. was reseal letters of administration, & 


have been cited were not cited, & authorised to produce the probate & there is no need of an application to 


that the will was a forgery, if the first obtain the sealing 


thereof under the ct., for the ct. haa no discretion in 


ground is established the onus is upon Administration & Probate Act, 1915,8. the matter. In the absence of fraud in 
“ rence party 0 prove that the 51, that being the proper procedure for the will or by the administrator the 
MAU. 


is genuine 


ALA WATE KUER (1927), 56 L. R. Ind. self to be constituted 


ANDI KvER v. him to adopt in order to procure a ct. has no power to set aside each 
the legal re resealing.—-lve WILLCOX, [1925] N. 


App. 18.—IND. sentative of testator in Victoria. ke L. R. 525.—N.Z. 


Cases 3184—3617. 


3184. Add. Annotation :—-Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 


3186. Add. Annotation :-—As to A a Neal v. 
Denston (1932), 48 T. L. 


3303. Add. Annotation aa 7 o Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3312. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 


3815. Add. Annotation :— Distd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3478a. For purpose of lawsuit out of the 
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jurisdiction.}—-There is no power in the 
Probate Ct. to allow a will admitted to 
robate in England to go out of the juris- 
iction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad.._—Re GREER 
(1929), 45 T. L, R. 362; 73 Sol. Jo. 349. 
anaes :—Folld. In the Zstate ‘of Gulinee (1929), 73 Sol. 
oO. . 


8b. —— rae the Estate of GUINEE 
(1929), 73 Sol. Jo. 569. 
3487. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 





Part Ill.—Interest of Representative in Deceased’s Property. 


3509. Add. Annotation :—Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.|—Testator 
bequeathed to his wife such articles as she 
should within two months select from_the 
articles in certain rooms in a house. Five 
days after his death his wife died without 
having made any selection :—Held : the right 
of selection did not pass to the wife’s exors.— 
Re Maver, Pripig v. BELLAMY (1928), 44 
T. L. R. 372: sub nom. Re MADGE, PUDEE v. 
BELLAMY, 72 Sol. Jo. 284. 

3518a. Loan posted to but not received by deceased. ]} 
—QOn the reccipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter. The 
joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the persona] representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary :—Held: deft. 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives.—-MICHAELSON vv. CRISP 
(1927), 71 Sol. Jo. 982. 

8524. Add. Annolation :—Aa to (1) Refd. Re Mills, 
Mills v. Lawrence, [1930] 1 Ch. 654. 


should make full inquiry. 
caveat was filed withou 


3543. Add. Annoiation:—As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 

3553. Add. Annotation :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

8554. Add. Annotation :—Refd. Graves v. Cohen, 
(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., (per WRIGHT, J.)] 


3572a. ——.|—-NOBLE  v. 
Sim. 843; 57 E. BR. 817. 
Annotations :—Reltd. Richards v. A.-G. of Jamaica (1848), 
; Fees ee C. C. 381; Ze Francis, Barrett v. Fisher (1905), 
J. Ch. 198; Ae Lacon’s Settlmt., Lacon v. Lacon, 
(tort) 2h. 17. 
3605. Add. Annotation :—Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 
3611a. .|—ANON. (1457), 
Hen. 6, fo. 7, pl. 4; 7 Jur. 494, n. 


Annotations :—Apld. Tharpe v. Stallwood (1843), 5 Man. & 
G. 760. Refd. Wangford v. Wangford (1704), 11 Mod. 





Cass (1828), 2 


Y. B. 36 








Rep. 38 
3611b. -J—Easr v. Newman (1601), 
Gouldsb. 152; 75 E. R. 1059; sub nom. 
EASON v. NEWMAN, Cro. Eliz. 495. 


36116. |—BEAR v. SOPER (1759), 2 
Keny. 441; 96 E. R. 1238. 

3617. Add. Citations :—sub nom. Mason & Davy 
v. Drxon, Latch 167; Noy 87. 
Add. Annotations :—Refd. Saunders v. Plum- 
mer (1662), O. Bridg. 223; Finlay v. Chirney 
(1888), 67 L. J. Q. B. 247. 


Where a 
pubeten a I. 








Hor TSEE v. KYON SOON Sun (1925), 
L. R. 3 Ran. 261.—IND, 


PART II. SECT. 20, SUB-SECT. 3.— 
A. (b) 


3187 iv. .]—Testator 87 years 
old, executed a will, & probate was 
opposed on the grounds of want of 
testamentary capacity & undue in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not available to the caveators, & 
the ct. considered they were ea, 
justified in opposing the will :—H 
the caveators should be relieved of the 
Public Trustee’s costs, but should not 
be granted costs out of the estate.— 
Re PATERSON pee): [1924] N. 
“4 L. R. 441.—-N 


PART II. SECT. 20, SUB-SECT. 4.—B. 
ea Taration. Re MOREN, TOA. 1 
. 648; 59 N.S. R. 58. 


PART II. SECT. 21, SUB-SECT. 2. 

q i. Duty to make inguiries.}— 
Although no hard & fast rules can be 
laid down, a caveat should not be filed 
against the granting of probate of a 
will without substantial grounds, &, 
before filing, the intending caveator 








grounds & without pro) er inquiry 
caveatrix., who was unable to carry t. the 
matter further was ordered to pay 
costs.—In the Will of EKLIZABLTH 
0" DRISCOLL (1929), 29 S. R. N. S. W. 
558; 46 N.S. W. W. N. 176.—AUS. 


sh. Caveator setting un different will.) 
—If on a petition for probate, the 
caveator sets up another will of 
testator, it is obligatory on him to file 
a separate petition to propound the 
will set up by him. The result in such 
a caso js, that there are two separato 
suits which may either be heard 
together or be consolidated.—-VENIDAS 
NEMOHAND v. BAI CHAMPATAVI (1928), 
I. L. R. 53 Bom. 829.—IND. 


PART Il. SECT. 21, SUB-SECT. 10. 

sk. Jurisdiction of court-——To alter 
previous order.}—In aire to its 
powers under Succession Act, s. 234, 
& Probate & Aamicistraeton Act, 
8. 50, the ct. has power in review to 
alter ita previous order in contested 
proceedings for the grant of 
or letters of adminiatration.— 


10 


robate 
YONE 


sl. Duty to scll—& pay beneficiary 
share of proceeds.}]— Re MONTOOMERY, 
LUMBERS v. ea a eS (1912), 23 
Rae R. 634; 22 Man. L. R. 735.— 


PART III. Po ayy. SUB-SECT. 2.— 


pi. —— —— aa option to pur- 
ahaa contained in a will is prima facie 
not purely personal, but is assignable 
by the optionee & tranemissible by him 
to his personal representatives — 
PERPETUAL TRUSTER Co. UNION 
TRUSTEE Co. ae 28 s. ‘Re N.S. W. 
222; 45 ‘ eat ae -N. 30; revsd. sub 
nom. ABB UNION TRUSTEE Co. 
(1933), iL C. th. PR. 875.—AU 


PART III. SE as E SUB-SECT, 2.— 


3617 |. A pelioation of rule— Detinue.] 
—The administrator of the estate of a 
gt perecs aptante biecihbid oe 

es, In respect of a cha clungin 
te the deceased, for ita detention an 


seizure during his lifetime, or prior to 


Vol. XXII.—Executors and Administrators. 


3655. Add. Annotation :—Refd. Re Portman (No. 
2), (1925] Ch 294. 

3658. Add. Annotation :—Refd. Price v. Corpn. 
d’Energie de Montmagny, [1927] A. C. 363. 

8671. Add. Annotation :—As to (1) Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 





L. J. Ch. 251. 
3687a. cae en v. DoILy (1609), Yelv- 
135; 80 BE. R. 91. 


Annotations :—Refd. Shuttleworth v. Garnett (1688) 


Carth. 90; Hudson v. Jones (1706), 1 Salk. 90. 

8691. Add. Annotations :—Distd. Skinner v. Geary 
(1931), 47 T. L. R. 597. Refd. Roe v. 
Russell, [1928] 2 K. B. 117. 

8692. Add. Annotations:—As to (1) Apprvd: 
Skinner v. Geary (1981), 47 T. L. R. 597. 
Refd. Roe v. Russell, [1928] 2 K. B. 117; 
opens (J.) & Sons v. Vincent, [1929] 1 


3692a. -—-In my view Collis v- 
Flower, No. 8691, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The exor. had a 
common law tenancy, & it was terminated 
by notice to quit. Le did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have 
now decided, to dispose of the property by 
wil, had no right to give any statutory right 
to the exor., & the exor., who had not lived 
in the house, could not claim'to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower, No. 369], is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case uf Mellows 
v. Low, No. 3692. There the facts were 
different. The original tenant was a weekly 
tenant. lt was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in 
her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. Jt was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit: the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, & her tenancy had 


Cases 3655—3819a. 


never been terminated. Oonsequently, 
Mellows v. Low, No. 3692, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could 
not, in my opinion, have said, unless the 
matger could be brought within the very 
curious clause about intestacy to which I 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrurron, L.J.).— 
SKINNER v. GEARY, [1931] 2 K. B. 546; 100 
L. J. K. B. 718; 145 L. T. 675; 95 J. P. 
194; 47 T. L. R. 597; 20 .L. G. BR. 599, C. A. 

3699. Add. Annotation :—-Refd. Re Bower Wil- 
liams, Ha p. Trustee, [1927] 1 Ch. 441. 

3702. Add. Annotation:—Folld. Re Bower 
Williams, x p. Trustee, [1927] 1 Ch. 441. 

3710. Add. Annotation :—Refd. Beaumont v. Beau- 
mont (1932), 48 T. L. R. 431. 

3732a. J—BatTuHo v. FuLtron (1824), 2 L. J. 

O. S. Ch. 196. 

-.]- -CURLING v. AUSTIN (1862), 2 

62 I. R. 





3766a. 
Drew. & Sm. 129; 10 W. KR. 682 ; 
570. 

Annotation :—Refd. Lawric v. Lees (1881), 7 App. Cas. 19. 


3795. Add. Annotations :—Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
re Jo. 321; Parker v. Judkin, [1931] 1 Ch. 

76. 

8796. Add. Annotation :—Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

8800. Add. Annotation :—Refd. Parker v. Judkin, 
[1981] 1 Ch. 475. 

3818a. ——.]—-The effect, of Land Transfer Act, 
1897 (c. 65), ss. 1 & 2, is to impose an *‘ express 
trust ’’ within Jud. Act, 1873 {c. 66), 8. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour.—ToaTEs v. TOATES, 
[1026] 2 K. B. 30; 95 L. J. K. B. 526; 185 
L. T. 25; 90 J. P. 108, D.C. 


SUB-SECT. 4.—-IN CASE OF PERSONS DYING 
SINCE 1925 (Vol. XXIII., p. 317). 


3819a. Settled land—Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect.—Re Brip@Etr & 
Hayes’ Contract, [1928] Ch. 163; 97 
L. J. Ch. 83; 1388 L. T. 106; 44 T. L. R. 
222; 71 Sol. Jo. 910. 

Annotation :—Distd. In the Estate of Taylor, [1929] P. 260. 


the issue of the letters of administra- 
tion, unless there is evidence to show 
that the chattel was damaged, or that 
the estate of the deceased was 
depreciated by the seizure or detention 
in that period. The administrator, 
however, is entitled to recover for the 
estate damages for being deprived of 
the use & possession of the chattel after 
the issue of the letters of administra- 
tion.—Day v. Horton (1913), 26 
W. L. R. 723 5 W. W. R. 7515 14 
Db. Re R. 763: 23 Man. I. R. 623.— 


PART Ill. SECT. 1, SUB-SECT. 2.— 
I, (b) iff. 


sn. Whether right continues in personal 
representative.}— Under the provisions 


of R. S. ec. 113, 8. 1, the right to main- 
tain or to institute an action for an 
ore eg land, committed within six 
months of the death of the owner, 
survives to his personal representative. 
The clear & reasonable meaning of the 
atatute is that the exor. or adminis- 
trator may commence an action or carry 
on an action instituted by testator or 
intestate.——-MILLER v. CORKUM (1899), 
32 N. S. R. 358.—CAN. 

80. .]}—In an action for trespass 
to land brought In 1895, the statement 
of claim included a claim for erecting 
& maintain fences & depasturing 
cattle. Pltf. died in 1897, & his extrix. 
was made a party in 1898 :—Held: 
R. S. c. 113, 8. 21, in relation to a con- 
tinuing cause of action, 5 ares 
GRANT v. WOLFE (1899), 32 N. 8. R. 


ll 





444.—CAN. 
PART III, SECT. 1, SUB-SECT. 2.— 
I, (b) iv. 


ap. Whether right continues in repre- 
sentatine.J—In case of tort, for alleged 
necligence resulting in the death of the 
person injured, the right to maintain 
an action dies with the person.— 
pal WRIGHT (1904), 37 N.S. BR. 


sq. ~J—An action for injury to 
the person now survives to the exor. 
of pitf., who can, in case of his death, 
pendente lite on entering a suggestion 
of the death & obtaining an order of 
revivor, continue the action.—MAsoNn 
vw. PETERBOROUGH ToWwN (1893), 20 
A. hk. 683.—CAN. * 


3819b. 


3819¢c. 


-.j—in the Estate of Borpass, 
No. 1772a, ante. 


»}—JIn the Estate of Brno, [1929] 
P. 164; 98 L. J. P. 66; 141 L. T. 823; 73 
Sol. Jo. 221. 








Annotation :—Distd. In the Estate of Taylor, [1929] P. 260. 
38819d. 





Grant of probate to tenant for life as 
special executor.|—Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. & C. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the scttlement created by the will of C. 


Cases 3819b—4086a. ENGLISH AND Empire Dicrst SuPPLEMENT. 


On the same date J. was tenant for life under 
the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. died Apr. 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first place. 
Later the grant was amended limiting it 
“save & except the scttled land vested in 
testator settled previously to his death & 
remaining settled notwithstanding his 
death.” J. having died without issue appct. 
T. then became tenant for life in possession 
under the settlement created by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appct. as special 
exor. of J.—Jn the Estate of Taytor, [1929] 
P. 260; 08 L. J. P. 145; 141. T. 200; 45 
T. L. R. 481; 783 Sol. Jo. 385. 


Part IV.—Duties 


3899. Add. Annotation :—As to (2) Consd. Re City 


of Representative. 


4040a. Income accruing after death—Administra- 





3959a. 


3999a. 


executor, & he is chargeablo in the 4 
accounts with the amount thereof at 
tho time of probate with legal interest 
thereafter during default in payment. 


WwW. W. R. 4003 [1931] DD. L. Bh. 159; 
39 Man. L. R. 564.---CAN. 


Equitable Fire Insce., [1925] Ch, 407. 


3934. Add. Annotation :—Consd. Re Mansel, Smith 


v. Mansel, [1930] 1 Ch. 352. 

-|—Exor. charged with 
interest on dividends of stock received by 
him, & kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate.—GoOoDCHILD v. FEN- 
TON (1829), 3 Y. & J. 481; 148 BE. R. 1269. 
———.]—Hupson v. Marvin (1726), 
2 Kq. Cas. Abr. 461; 22 EK. BR. 393. 














4013. Add. Annotation :—Refd. Re Phillips, Law- 


rence v. Huxtable, [1931] 1 Ch. 347. 


4021. Add. Annotation:---As to (2) Refd. Re 


Mathieson, [1927] 1 Ch. 283. 


3891 i. Duty lo get in debte---Liability [1925] 
for neglect.}--Re JOHNSTON, JOHNSTON 
v. HoGG (1877), 25 Gr. 261.—CAN, 

sr. Executor debtor to testator.}— 
Where an exor. was indebted to his 
testator at the latter’s death the debt 
is considcred in equity to have been 


WALTERS, 
CAN. 


by the debtor to himself as %dministrator in 


GIBSON IWSTATE, [1930] 2 


463.—CAN. 


ons intercsted.—e 
2W. W. RR. 557.—- 





Effect of service 


gainst the estate with orders & 191 
appointments for passing accounts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims.— 
Re KuRY.Lo Estate, (1922) 2 W. W. R. 
815; 68 D. L. R. 784; 15 Sask. L. R. 


tion of Estates Act, 1925 (c. 28), s. 32 (1).] 
Re Tona, HiILtron v. Brapsury, No. 5917b, 
post. 


4086a. Devise In trust to pay debts—-Until son 


attain twenty-one—Death under twenty-one 
—Debts unpaid.|—Devisc of the rents & 
profits of lands till his son attain twenty-one, 
towards payment of debts; & if my son die 
before twenty-one, my debts being paid, 
then to A., & the son dies before twenty-one ; 
yet the rents & profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose.—MARTIN v. WOODGATE (1691), Prec. 
Ch. 34; 24 F. R. 18. 


_ sw. Property exempt under Exccu- 
tiona Act.}—In construing Devolution 
of Estates Act, It. S. M., 1913, 8. 3, 
which provides that an intestate’s real 


PART IV. SECT. 2, SUB-SECT. 1. or personal estate or both, ** except in 


st. Claim disputed 
of notice of appointment for passing 
accounts on claimant.}—The act of an 
serving claimants 


so far as either or both may be excepted 
by any law or ecnactment,’’ shall be 
chargeable with bis debts, property 
exempt under Executions Act, kt. S.M., 
3, is to be considered one of the 
** exceptions.” 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator of his estate sold certain 
chattels which were during the life- 
time of the deceased ‘‘ exemptions ’”’ 
under Executions Act, s. 28. On an 
application by the administrator for 

tions as the disposition of the 


PART IV. SECT. Z3 SUB-SECT. 3.— 
B. (a) iii. 


_ 3927 i. Power to retain—What are 
tnvrestments-— Not right to receive pay- 
ment on quantum meruit.}—Re JONES, 
JONKS tv. BAXTER (1929), 46 N.S. W. 
W. N. 190.—AUS. 

3927 ii. —— --— Not right to 
appointment as architect.}—Re JONES, 
JONES v. BAXTER (1929), 46 N.S. W. 
W. N. 190.—AUS. 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (e). 


ni. -——.)—Where a will directs 
that tho proceeds of sales of property 
of the estate shall be deposited in a 
chartered bank, such proceeds cannot 
be otberwise invested except by con- 


PART IV. SECT. 2, SUB-SECT. 2.—-A. 


sv. Undisposed of reality & pean y 
— Before personal estate charged wil 

payment. }—In the administration of the 
estate of testator, who has died testate 
as to some assets & intestate as to 
others, the primary fund for payment 
of his debts, funeral & testamentary 
expenses, in the absence of a contrary 
intention cxpressed in the will, is that 
constituted both the rea] & personal 
estate of which testator has died 
intestate & is in priority to personal 
estate, charged with their payment.— 
PUBLIC TRUSTEE v. LEITCH G28). 28 
oes W. 313; 45N. 8. W. W.N. 
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moneys realised from the sale, tho 
creditors of the doceased, none of 
whom had recovered qa cements con- 
tended that the right of exemption 
terminated on the deceased's death; 
that all the assets of the deceased, 
including the exemptions, were Liable 
for his debts; & that even if the 
chattels coutinued to be exempt, the 
proceeds of their sale was not exempt : 
—IHield: the administrator, who had 
also been appointed guardian, held the 
money received from the sale of the 
exemptions for the benefit of the 
children.— Re McKENZIE ESTATE 
forges (1930} 1 D. L. R. 49; (1929) 
3 Ww. e R. 358 ; 39 Man. L. R. 155.-— 


Vol. XXUT.—Executors and Administrators. Cases 4089a—4484. 


4089a. Foreign estate—Produce in transit at time 
of death.J—Crirre v. GIBBONS (1714), 2 
Ld. Raym. 1324; 92 E. R. 864, L. C. 

Annotation :—Reld. Goodtitle d. Hart v. Knot (1774), 1 

Cowp. 43. 

4101a. Liability to contribute rateably—-Under Ad- 
ministration of Estates Act, 1925 (c. 28), 
ss. 32, 33, 34—-Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic. ]— 
For six years before her death a lady: was a 
certified patient at a mental home, & without 
any testamentary capacity. She was not, 
however, a lunatic so found by inquisition, 
& never had a committee or receiver. She 
died at the home on Feb. 1, 1929, a spinster 
& intestate, aged seventy-six :—Held: her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 23), 
s. 51 (2), which exemption sect. read with 
the definition sect., sect. 55 (1) (viii.), was 
not confined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 51 (2) only 
extends to the devolution of the beneficial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
& administration expenses, debts, & lia- 
bilities, under sects. 32, 33, 34, & Sched. I.— 
Re GATES, GATES v. GATES, [1930] 1 Ch. 199; 
99 L. J. Ch. 161; 142 L. T. 327. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.|—-TANNER v. CARTER (1856), 25 
L. J. Ch. 6643; 27 lL. T. O. S. 195; 2 Jur. 
N.S. 4138; 4 W.R. 583. 


4158. Add. Annotation :—Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


4168a. Income tax—-For any year ending before 
testator’s death.|—Lte CoCcKELL, JACKSON v. 
A.-G. (No. 2) (1932), 76 Sol. Jo. 495; 16 
Tax Cas. 681, 721. 


in 1854, but was not registered till after the 
death of the judgment debtor in 1862 :— 
Held: the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor.— KEMP v. WADDING- 
HAM (1866), L. R. 1 Q. B. 855; 7B. & 8. 301 ; 
oa J.Q.B.114; 18 L. T. 709; 14 W. R. 

4221. Add. Annotation :— Refd. A.-G. v. Jackson 
(1982), 48 T. L. R. 261. 


4225. Delete the cross-reference immediately pre- 
ceding this case. 

4851. Add. Annotation :—Roefd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 


4353a. How exerciseable—Equitable assignment of 
future assets.}—A personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1925 (c. 23), s. 34 (2), 
can be exercised not only by payment in 
cash, or by a legal charge equivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration decree. — Re WILLIAMS, 
RICHARDS v. WILLIAMS, [1930] 2 Ch. 378; 
99 L. J. Ch. 476; 143 L. T. 630. 

4392. Add. Annotation :—As to (2) Consd. A.-G. v. 
Jackson (1932), 48 T. L. R. 261. 

4418. Add. Annotation :—As to (38) Consd. Re 
Cockell, Jackson v. A.-G., [1931] 1 Ch. 389. 

4423. Add. Annotation :—Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4428a. Against Crown—Administration of Estates 
Act, 1925 (c. 23), 8. 34 (2).] as A.-G. uv. 
JACKSON, No. 4538a, post. 

4429. Add. Annotation :-—Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4433. Add. Annotation :—Refd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

4484. Add. Annotation :-—Consd. A.-G. v. Jackson 


4210a. 
PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b) i. 


sn. Under 5 Geo. 2, c. 7.)-—Held: 
land was assets in the hands of exors. 
for the payment of unliquidated 
damages in an action of covenant.— 
SICKLES wv. ASSELSTINE (1853), 10 
Uz. C. R. 203.-—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— A, 
p i. _ Preferred to mortgagee of 
property devised beneficially to executor.) 
—Re SCULTHORPE (Ont.), [1926] 2 
D. L. R, 739 ; 7 C. B. R. 505.— CAN. 

80. Widow’s right to money payable 
under marriage contract.}-—-O’REILLY 
v. O'REILLY (1910), 16 O. W. R. 74; 
21 O. L. R, 201.—~-CAN. 

tp. Claim for breach of trust.}—The 
fact that a claim against the estate of 
a deceased person arose in consequence 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such claim a preference over other 
creditors of tho eatate; as, under 
Property & Trusts Act, R. S. O. 1877, 
c. 107, 8, 30, the claimant can only 
rank pari with other creditors.— 

ee v. CAMERON (1878), 25 Gr. 369. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


4162 i. Simple contract debi due to the 
Crown—Priority over specialty &: simple 
contract debts due to subject.}—A debt 
incurred by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, is a 
Crown debt, & should be paid in priority 
to all other debts of intestate.—Ze 
MoMAHON, Lawson 0. INTESTATE 
Estates Curator, [1921] V. L. R. 
549.— AUS, 











———.J|—A judgment was signed 


PART IV. tease eZ SUB-SECT. 3.— 
- (a). 

4167 i. Priority over specialty & 
simple contruct debts.}—In the admini- 
stration of assets, a judgment obtained 
against deceased is entitled to priority 
over simple contract & specialty 
creditors, but it is essential to the 
judgment that it should have_becn 
docketed.— FRONTENAC LOAN Co. ¢. 
Ponce (1886), 3 Man. L. R. 462.— 


4178 i. Degrees of priority— Between 
judgment creditors — Judgment _ for 
balance of legacy charged on realiy— 
Jud by creditor secured by mort- 
gage.}—-CAMERON v. HARPER (1892), 
21 Ss. C. R. 273.—CAN. : 


PART IV. SECT. 2, SUB-SECT. 3.-— 
C. (c). 


4206 i. Against deceased.|-—YRONTE- 
nav LOAN Co. v. Morice, No. 4167 i., 
ante.— CAN. 


PART IV. aaah rp ee 4.— 
- (a). 

4245 iii. —--—.}-—Fte GREEN, [1932] 
3D. L. lt. 48.—CAN. 

sq. Light of widow to pay husband's 
dcht.}—-Tbhe payment of a husband’s 
debt, though barred, has been held to 
be a pious duty on the part of the 
widow, & it is not necessary that there 
should be any danger to the estate, 
in order to entitle the widow to incur 
debts, or to alienate the property of 
her husband in order to pay off barred 
debts. The Hindu law does not take 
cognisance of any bar of limitation.— 
ASHUTOSH SIKDAR v. CHIDAM MANDAL 
(1929), I. L. R. 57 Calc. 904.—IND. 
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(1932), 48 T. L. R. 261. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (¢) i. 


d i. S. P. WATKINS v. WaSHBORN 
(1846), 2 U. C. R 291.—CAN. 


sr. By executor de son tort.J)—<An 
exor. de son tort cannot give a new 
starting point to Stat. Limitations as 
against the rightful administrator, or 
the parties beneficially interested in 
the estate.—GRANT v. McDONALD 


(1860), 8 Gr. 468.—CAN. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 


st. Claim for wages by manager of 
intestate’s farm—Claim by execution 
creditor. |-~QILMOUR v. GILMOUR (1894), 
3 LB. Cc. R. 397.—CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 


sv. Future liability contingent — 
Rights of executor to distribute residue.] 
—The father of a pauper lunatic 
daughter, who had become chargeable 
to the parish council, admitted his 
liability to aliment her, & dicd in- 
testate. The son, as exor., divided 
the estate, which was movablo, 
oqually between himself & his sister. 
At the date of division the daughter’s 
share had not been exhausted by the 
cost of her maintenance since his 
death :—Held: as any claim there 
might be against the rest of the estate 
tor aliment was merely contingent, the 
exor. was not bound to rotain the 
romaining share of the estate to meet 
that claim.— EDINBURGH PARISH 
conn v. CouPER, (1924] 8. CO. 139.— 
Ss ° 


Cases 4485.—4788a. LincLisH AND Emprre Dicest SUPPLEMENT. 


4485. Add. Annotation :—Overd. A.-G. v. Jackson 
(1932), 48 T. L. I. 261. 


4511. Add. Annotation :—-As to (2) Consd. A.-G. 
v. Jackson (1932), 48 T. L. R. 261. 


4527. Add. Annotation :—Consd. A.-G. v. Jackson, 
[1932] A. C. 865. 


4583. Add. Annotation :—Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


4535. Add. Annolation :~—-Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


4538a. ---— Administration of Estates Act, 1925 
(ec. 23), s. 834 (1). Under sect. 34 (1), & the 
rules set out in Part I. of Sched. I., to 
Administration of Estates Act, 1925 (c. 23), 
in the administration of insolvent estates an 
exor. has no right of retainer of a simple 
contract debt against the Crown so far as the 
Crown has priority under the bkpcy. rules 
affecting debt priorities ; consequently the 
Crown has priority for a claim for taxes, not 
exceeding in the whole one year’s assessment. 

In my opinion there are now only two, or 
possibly three, degrees of priority of debts, 
being, first, those which are by the Bkpcy. 
Act expressly given priority ; secondly, those 
which are expressly directed to be paid 
pari passu; & possibly, thirdly, those 
mentioned in Bkpcy. Act, 1914 (c. 59), 5. 36, 
& in sect. 3 of the Partnership Act, 1890 
(c. 39), the effect of the latter section being 
expressly retained in the Bkpcy. Act, 1914 
(c. 59), s. 33. It follows that the balance of 
any Crown debt in excess of that portion 
which is given priority is now of the same 
degree as the debt of the executrix in the 
present case, & that she can retain against 
such balance (LORD ATKIN), 

The right still remains as before, the right to 
retain against debts of equal degree. Some 
debts have been put in a higher degree than 
they were before ; but the exor.’s right always 
has been subject to changes of that descrip- 
tion. What has been affected is not the right, 
but the classes in respect of which the right 
is exercised (LORD ATKIN).---A.-G. 1. JACK- 
SON, [1982] A. C. 365; 48 T. L. R. 261: 76 
Sol. Jo. 146; sub nom. Re COCKELL, .A.-G. v. 
JACKSON, 101 L. J. Ch. 186; [1981] B. & 


PART IV. SECT. 5, SUB-SECT. 1.—B. 


4548 i. What are——Bequest of stock— 
Testutor possessing no such stock al 
death.|-—— Re MILLAR, [1927] 3 D. L. R. 
270; 60 0. L. R. 434.—CAN, 


PART IV. SECT. 5, SUB-SECT. 4.—C. 


n i. No power to impose terms as 
condition precedent to immediate pay- 
ment.J—BEDDY wv. SMITH (1845), 1 
L. T. O. 8. 390.—IR. 


Legacy ve 





not put deft. in a position to violate 
deliberately the terms of 
The discretion was one to be reasonably 
exercised.—-SEYMOUR v. Pratt (1925), 
57 O, lh. R. 278.——CAN. 

sx. Before letters of administration— 
c small.} — Ross v. 
(1872), 4 Ch. Ch. 27.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—D. 
4683 i. Out of whal funds payable. )\— 


O. R. 167; sub nom. Re CocKHLL, JACKSON 
fv. A.-G., 146 L. T. 450; 16 Tax Cas. 681, 
H. L. 
Annotation :—Refd. Re Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 76 Sol. Jo. 560. 
4584. In line 6 of the paragraph, before the words 
‘secured by bond,’’ add the word “ not.” 


4591. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


4607. Add. Annotations :—Apld. I. R. Comrs. »v. 
Smith, [1930] 1 K. B. 718. Consd. Parker v. 
Judkin, [1931] 1 Ch. 475. 


4613a. ————- ——— Devisee requiring conveyance— 
Liability of estate for costs.]—RHe STRINGER, 
HILL v. STRINGER (1899), Y. S.C. P. 


4630. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 


4651. Add. Annotation :—Refd. Re Carrington’ 
Ralphs v. Swithenbank, [1932] 1] Ch. 1. 


4653. Add. Annotations :—Consd. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
1. R. Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. Inland Revenue Comrs., 
Duff-Dumbar v. Inland Revenue Comzrs. 
(1928), 14 Tax. Cas. 58. 


4661. For ‘‘ (1844) ”’ read “‘ (1842).” 


4664a. Incomplete gift inter vivos—Completion by 
appointment as executor—No necessity for 
assent.]|—Re COMBERBACH, SAUNDERSON v. 
JACKSON (1929), 73 Sol. Jo. 403. 


4685. Add. Annotation :—-Refd. Re Vander By]. 
Fladgate v. Gore, [1931] 1 Ch. 216. 


4687a. Advances by co-legatees barre. | 
Statute of Limitations—- Not interest on 
advances.|—-PooLE v. PooLe (1871), 7 Ch. 
App.17; 251. T. 771; 20 W. R. 133, L. JJ. 
Annotations :— onad. Re Rees, Reea v. George (1881), 17 
Ch. D. 701. Refd. Ae Milnes, Milnes v. Sherwin (1885), 
53 L. T. S34. 
4712a. -|—FRYER v. BuTTAR (1837), § 
Sim. 442; 59 . WR. 175. 
Annolations :—-Consd. He Parry, Scott. v. Leak (1889), 42 
Ch. D. 570. Refd. Harbin v. Masterman [1896] 1 Ch. 351. 
4738a. ——-—.]— HORNER v. SAYNER (1838), 
Coop. Pr. Cas. 168; 47 I. R. 450, L. C. 











ment on his attaining twenty-one, 
notwithstanding that by the torms of 
the will payment is postponed to a 
subsequent period.— Gorr tv. STROHM 
(1897), 28 O. R. 553.— CAN. 


4708 ii. ———.}--Where a tes- 
tator gives a logateo an absolute vested 
intcrest in a certain defined fund, 580 
that, according to the ordinary rule, 
he would be entitled to receive it on 
attaining the age of 21 years, but by 
the terms of the will payment is post- 


the will. 





Ross 


sw. Diseretion given by will.}-—A will 
contained a bequest (para. 5) to pitf. 
of $300 per annum during his life- 
time, “‘to be paid as soon as the 
finances of my estate will permit) my 
exors. to do so.”> By para. 7 testatrix 
directed that ‘it shall uot be incum- 
bent to pay any hequcst until three 
years after my decease, & my husband, 
& uny other exors. ufter his death, 
shall “ecide when the arnounts chall be 
paid & in what amounts from time to 
tine.” By para. 12 testatrix autho- 
rised her exors. “at any time to with- 
hold any paywent of legacy or bequest 
inti such time as they may consider 
it advisable to make sume" :—Zledd : 
nothing in puras. 5 & 7 anthorived deft, 
to withhold payment of pltf.’s legacy ; 
& the discretion given by para. 12 did 


Testator by his will directed his exors. 
‘*to pay to the legatees mentioned in 
the will of my late wife amounting in 
all to $20,000 which suin is repre- 
sented by bonds in a “ certain bank ”’ 
in a parcel separate fram my own 
securities " :—#/eld;: the legacies were 
to be treated as legacies from testator, 
payuble out of that portion of his estate 
earmarked in the way indicated.—Re 
HN (1924), 56 Oj L. KR. 137.—- 


PART IV. SECT. ane rer 4.— 
» (a). 

4708 1. Direction for postponement or 
accumulation— When legatee may require 
payment.j—Where testator gives a 
legatee an absolute vested interest in 
a defined fund, the ct. will order pay- 
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poned until a subsequent period, ¢.g. 
till the legatee attains the age of 25 
years, the ct. will nevertheless order 
ayment on his attaining 21 yoars.—- 
te 'T'ANNER ESTATE, GOULD v. TANNER 


ri, —— -—---- —-~.]--Re McSweEer- 
NEY, KASTeERN TrRUsT Co, 1. MCSWEE- 
NEY (1931), 2 M. f°. R. 583.---CAN. 


sy. Annuity charged on land——Duty 
of representative on transferring land 
o —Land Titles <Act.}—Re 
Crest EstaTe (1914), 7 W. W. R. 
614; 19 D. L. KR. 190.—CAN. 


Vol. XXIJ.—Executors and Administrators. 


4758. After this case add ‘‘Sale of legacy to 
executor—In return for annuity—vValidity of 
transaction.|—See FRAUDULENT & VOIDABLE 
CONVEYANCES, No. 895a, post.”’ 


4763a. -—-—- —~—.]—Re lymMan’s Trust & 
TRUSTEE RELIEF AMENDMENT ACT, 1860 
(1860), 2 L. T. 662. 


4812. Add. Annotation :—Consd. Re Buxton, 
Buxton v. Buxton, [1930] 1 Ch. 648. 


4849. Add. Annotation :—-As to (3) Refd. Re Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. 


4869a. ~}—The ct. has power where 
realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent. under 
R. 8S. C., Ord. 65, r. 64, but £5 per cent. as 
from one year from the death of testator 
upon the legacy moneys.—Re BRINTON, 
BRINTON v. PREEN (1923), 67 Sol. Jo. 704. 


4877a. Capitalisation of reserve fund.]—A testator 
bequeathed to his son & grandson on the 
death of his wife the shares belonging to him 
at his death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £15 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of | 
460 ordinary shares, to 920 preferred ordinary 
shares of £10 each :—Held: (1) following 
Smell v. Dee (1707), 2 Salk. 415, the gifts 
were contingent, & (2) the original 460 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees.—Re Buxton, BuxTon v. 
Buxton, [1930] 1 Ch. 648; 99 L. J. Ch. 334 ; 
143-L. T. 37. 








PART IV. SECT. 5, SUB-SECT. 5.—A. 


sz. Question for court.}-—Re ARMOUN 4827 iti 


PART IV. paves 5, SUB-SECT. 5.— 


(d) 


~.)--In determining 


Cases 4753—6072. 


4895a. ~.|—Testatrix gave 
legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate. 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell & out of the 
proceeds, first, to pay her funeral & testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate & set apart two sums 
of £4,000 & £2,000 to be held upon certain 
trusts for life & then over; & thirdly, to 
pay a number of pecuniary legacies, including 
one of £600. ‘Testatrix declared that should 
her residuary personal estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500; & every legacy 
& annuity was bequeathed free of legacy 
duty. There was a deficiency in the estate ; 
—Held: (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, & the settled 
legacics must be paid in full before all the 
other pecuniary legacies; (2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors.; (3) the costs of packing 
& delivering specific legacies must be borne 
by the specific legatees.— Re LeAcH, MILNE v. 
DAUBENY, [1923] 1 Ch. 161; 92 L. J. Ch. 225; 
128 L. T. 525; 67 Sol. Jo. 198. 

4910. Add. Annotation :—Refd. Jones v. Wright 
(1927), 139 L. T. 43. 7 

4953. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5065. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

5072. Add. Annotation:—As to (1) Refd. Re 
Pennington & Owen, [1925] Ch. 825. 





PART IV. SECT. 5, SUB-SECT. 5.—C. 


4868 i. When more than 4 per cent. 
allowed -—- Special circumstances.) 


(1926), 23 8. L. RR. 525.--CAN. 


PART IV. SECT. 5, SUB-SECT. 5.-— 
B. (a). 


4765 vii. — —-~—,J—Re Dany. 
[1926] 1D. L. RR. 822; 58 O. L. lt. 
301.—CAN., 

4765 viii. —-—~- -~-——.]}—Testator died 


in 1888, & legacies became payable in 
1890. His estate was heavily insolvent. 
& tho last of the debts was not finally 
discharged until 1919. From that date 
tbe trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the estate :—-Held: 
(1) while as a general rule interest was 
allowed upon legacies from the dcath 
of testator or from the preseribed date 
of payment, there was no absolute 
rule compel the ct. in all cases to 
allow such interest, the general rule 
boing displaced if circumstances showed 
it to be inapplicable ; (2) the genera] 
logatece were not entitled to interest 
on thelr legacies from 1890 to 1919, 
in respect that, owing to the insolvency 
of the estate during that period, thero 
was no asset realisable to mect the 
legacies nor any interest-bearing sub- 
ject; (8) there was no absolute rule 
to the effect that. the rate of legal 
interest should be 6 per cent., the rate 
of interest being in every case for the 
discretion of the ct. in the particular 
ciroumstances.—WADDELL’S TRUSTEES 
v. ORAWFORD, [1926] S. C. 654.—SCOT. 


the right of legatees to interest upon 
legacies the payment of which is port- 
poned for a detinite period by the will, 
the mere direction of such postpone: 
ment will not of itself alter the date 
from which interest is to run & 
testator’s reasons for such postpone- 
ment may be taken into consideration. 
If payment was dclayed in order 
thereby to benefit a residuary legatce, 
then, in the absence of a direction to 
the contrary, no interest upon such 
Pe legacies would be payable 
sefore the expiration of the preecribed 
period. But where the postponement 
was intended primarily to enable tho 
exors. to callect & realise the asects, 
the postponed legacies would = car 

interest from snch a time after the enc 
of the “ exors.’ yoar” as the exora. 
bad in hand realised arsete which 
could ba LA bo applied to the pay- 
inenut of such legacies.— MORPETH $v. 
a LIaMaON, (1926) N. 2 L. R. 39.— 


ed. Legacy payable “awhen d& how he 
likes.’ |-—-A. will provided that: ‘* the 
exor. has the power given him to pay 
these three bequests when & how he 
likes—the estate is not to be sacrificed 
in any way to pay them.” The exor., 
acting prudently, disposed of the estate 
many years ufter the death of testator ; 
—He the legacies did not carry 
interest from the end of the year of 
testator’s death.—-PLANTA v. GQREKEN- 
SHTELDS (No, 2), [1932] 2 W. W. RR. 603; 
3 7. L. R. 123.—-CAN. 
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WADDELL’S TRUSTERS 1. CRAWFORD, 
No. 4768 viil, ante.—-SCOT. 


PART IV. SECT. 5, SUB-SECT. 6.—A. 


will directed that certain pecuniary 
legucies, amounting in all to the sum 
of £710, should be paid ‘‘ with & out 
of the proceeds’? of the sale of his 
investments comprising stocks & shares. 
The investments realised the sum of 
£487 Os. 4d. At the date whon the will 
was made they were worth approxi- 
mately the sun of £2481 12s. 6d. There 
was a further direction that the legacies 
were to be paid free of all) Crown duties. 
Testator further dealt with the residue 
of his property item by item. On a 
summons sper heed the question whether 
the balance of the legacies was payable 
out. of the general residue of the estate : 
—Held: the balance was not payable 
& as the fund specified by testator for 
their payment was insufficient to pay 
them in full, they must abate ratably 
inter se.-—Re Boynp EsTaTe, Boyn v. 
Boyp, [1928] N. I. 14.-—-IR. 


PART IV. SECT. 5, SUB-SECT. 6.—D. 


es Boyp v. Born, {1928] N. I. 14. 


PART IV. SECT. 5, SUB-SECT. 8. 

sa Judgment for balance of legacy— 
Priority over creditors.|-— HARPER . 
Harper (1890), 2 B. C. R. 15.—OAN. 











Cases 5079—62738a. ENGLISH AND Emprre Digest SUPPLEMENT. 


5079. Add. Annotation :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. 

5085. Add. Annotation :—As to (1) Refd. He 
Fenton (No. 2), Ea p. Fenton Textile Assocn., 
Ltd., [1932] 1 Ch. 178. 


5110a. ——.]—Lioyp v. SropparT (1752), Amb. 
162; 27 HE. R. 100, L. C. 


5160a. ——- ———.]— WILSON v. LESLIE (1857), 5 
W. R. 815. 
Annotation :-—Dbtd. Re Dacre, Whitaker v. Dacre (1916), 85 
L. J. Ch. 274. 
5202. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


5206. After this case add “‘ See, also, CONFLICT 
oF Laws, No. 548a, ante.”’ 


5240a. -]|—Testator bequeathed sums 
of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of survivorship to those attaining that age, 
but in case they should all die under twenty- 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over :—Held: the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance.—Boppy  v. 
DAWES (1836), 1 Keen, 362; 6 L. J. Ch. 145; 
48 E. R. 346. 

Annotations :—Refd, Festing v. Allen (1844), 5 Hare, 573; 
Dundas v. Wolfe Murray (1863), 1 Hem. & M. 425; Re 
Judkin’s Trusts (1884), 50 L. T. 200. 

5245. Add. Annotation :—Distd. Re Reade-Revell, 

Crellin v. Melling, [1930] 1 Ch. 52. 


5246. Add. Annotations :—Apld. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Distd. 
Re Reade-Revell, Crellin v. Melling, (1930] 
1 Ch. 52. 

5249. Add. Annotations :—As to (1) Apld. Re Ful- 
ford, Fulford v. Hyslop, [19380] 1 Ch. 71. As 
to (2) Distd. Ae Reade-Revell, Crellin vw. 
Melling, [1930] 1 Ch. 52. Consd. Re Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. Refd. 
Stern v. I. R. Comrs. (1930), 15 Tax Cas. 148. 
As to (4) Refd. He Raine, Tyerman v. Stans- 
field, [1929] 1 Ch. 716. 


5250. Add. Annotation :—Apld. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. 


5251a. —~—— ———.]—-A contingent or future 
pecuniary legacy payable to an infant upon 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, 











PART IV. SECT. 5, SUB-SECT. 13.— 
A. (a). 





5111 v. Appointment by codicil 
of new cxecutorsa—Provision in codicil 


for remuneration of executors.|}—Held : §189 i. 





that practice.—Re Murry (1928), 
S. It. Q. 1.--AUS. 


1925 (c. 20), s. 175, & there is no power under 
Trustee Act, 1925 (c. 19), s. 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant.— 
Re RaAInE, TYERMAN v. STANSFIELD, [1929] 
1 Ch. 716; 98 L. J. Ch. 244; 141 L. T. 25. 

Annotation :-—Refd. J?e Reade-Revell, Crellin v. Melling, 

(1930] 1 Ch. 52. 

5251b. -}+—Testatrix, who died after 
the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to 
accumulate & capitalise the income thereof, 
until A. should attain the age of twenty-one 
years; &, if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sum in trust for her children :—Held: as 
the trust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1925 (c. 19), 
s. 31, no power to apply that income towards 
A.’s maintenance. — Re READE- REVELL, 
CRELLIN v. MELLING, [1930] 1 Ch. 52; 99 
L. J. Ch. 186; 142 L. T. 177. 

5251¢. -/—Where a testator, being the 
parent, or in loco parentis, of an infant, gives 
«a legacy to that infant, contingently on his 
attaining an age other than full age, & makes 
no provision for maintenance, it is within the 
discretion of the ct. to order the interest 
on the legacy to be applied in maintaining 
the legatee until the legacy vests.—Re 
JONES, MEACOCK v. JONES, [1932] 1 Ch. 642 ; 
101 L. J. Ch. 307; 147 L. T. 187. 

5256. Add. Annotation :—Expld. & Distd. 
Jones, Meacock v. Jones, [1932] 1 Ch. 642. 

5273. Add. Annotations :—-Folld. Re Stokes, Bowen 
v. Davidson, [1928] Ch. 716. Expld. Re Raine, 
Tyerman v. Stansfield, [1929] 1 Ch. 716. 


5273a. .|—Where a legacy given to an infant 
is clearly indicated by the will to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 

















te 





appropriate application for payment 
299.—AUS. 


PART IV. SECT. 5, SUB-SECT. 14.—C. 
Tarent.J—An exor. can- 


the exors. were cntitled only to the 
commission mentioned in the codicil, 
notwitbstanding a provision in the 
codicil that the will should be construed 
as if the names of tho ecxors. wero 
inserted througbout tn place of those 
of the original exors.— fe Bossr (1897), 
§ B.C. R. 446.—CAN. 


5111 vi.- -.J—Whero testator gives 
& legacy to an exccutor or trustee, 
stating that it is given for his services 
in that capncity, & particularly where 
testator declares it to be in lieu of 
commission or remuneration, such exor. 
or trustee, if he accepts the trust, 
is not cntitled to anything more than 
he is given bv the will, unless under 
exceptional circumstancea, such as the 
gift being so small as to he fllusory ; & 
the mere inadequacy of the remunecra- 
tion given by the will is not of iteelf 
& sufficient reason for departing from 


not discharge himself by paying a 
legacy given to an infant to the father 
or mother, as gnardjian, unless the 
ct. allows it in special circumstances.-—— 
Re NAKaucri EsraTe. [1927})3 D. L. R 
1087; [1927] 2 W. W. R. 607; 21 
Sask. L. R. 673-—CAN. 

sb. Payment into couri—-Estate in 
Australia-~-Infunt legatee & guardian 
domiciled in England.}—By his will 
testator, domiciled in California, hbhe- 
queathed money on dcposit in banks 
in Australia, amounting to about 
£12,000. to tho infant dangbters of 
K., & appointed E. as guardian of the 
estate of his daughters, & appointed 
tivo residents of Brisbane as exors. of 
the testator’s estate in Australia. I. 
& his two dangebters were domiciled 
in England :—Held: in the circum- 
stances the exors. should pay the 
legacies into ct., leaving E. to make 
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PART IV. SECT. 5, SUB-SECT. 14.— 
D. (b) i. 


ul. ~.}—The ct. may allow 
maintenance to an Infant (1) out of 
property to which the infant is con- 
tingently entitled under a disposition 
made by its father or o person standing 
in. loco rentis to it if tho infant is 
unprovided for, or (2) out of the income 
earned by a contingent legacy be- 
queathed to an infant which is directed 
to bo set apart for the infant so that 
if & when the contingency happens, the 
income on the legacy will become pay- 
able to the infant, or (3) out of the 
infant’s share in the income of property 
subject of a gift to a class, all or some 
of whose members must take whore 
the chance of taking is equal as to all 
of them, or a gift to such a class or an 
individual & the donecs over in default 
of the class consent. But the ct. will 
apply money for an infant’s main- 


Vol. XXI.—Executors and Administrators. 


legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death.—Re Strokres, BowEn v. 
DAVIDSON, [1928] Ch. 716; 97 L. J. Ch. 
273; 189 L. T. 381; 72 Sol. Jo. 884. 

Anncanon sis: Re Raine, Tyerman v. Stansfield, (1929] 

5273b. Whether infant entitled to whole of income.] 
—Testator, standing in loco parentis, gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty-one. 
He authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent. of the expectant 
portion, as to them should seem sufficient 
for maintenance :—Held: the legatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy.— RUDGE v. WINNALL (1849), 12 Beav. 
357; 18 L. J. Ch. 469; 14 L. T. O. 8. 325; 
13 Jur. 737; 50 E. R. 1098. 

Annotations :—Reld, Re Rouse’s Estate (1852), 9 Hare, 649. 
Mentd. Re Roose, Evans v. Williamson (1880), 17 Ch. D. 
TWD. 

5276. Add. Annotation :—Refd. Re Jones, Mea- 

cock v. Jones, [1932] 1 Ch. 642. 


5287. Add. Annotation :—Distd. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. 


5298. Add. Annotation :—Distd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. 


5801. Add. Annotation :—Consd. Re Jones, Mea- 
cock v. Jones, [19382] 1 Ch. 642. 


5820. Add. Annotation :—Refd. Re King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 


5322. Add. Annotation :—Apld. Re Maber, Ward 
v. Maber, [1928] Ch. 88. 


5331. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5334. Add. Annotation :-—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5335. Add. Annotation :—Apld. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 


5337. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 138. 


5340a. -]—Testator left his property on trust 
for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twenticth parts to specific objects in a 
similar manner, & ‘‘ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares  :—Held: the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 


tenance in disregard of the trust only 
when the result of not doing so will 
leave the infant in such adverse circum- 
Ktances that it must be assumed that 
if they had been foreseen By testator 
he would have provided for the case.—- 
ACh (1931), 24 Tas. L. R. 35.— 





the books :—H 
titled to 


606.—SCOT. 


PART IV. SECT. 6, SUB-SECT. 1.—B. 
sm. Mistake as io walue of arsels— 

ordered.) 

Hawks (1865), 11 Gr. 527.—CAN. 


PART IV. SECT. 6, SUB-SECT. 3. 

sn. Duty of administrator—To dis- 
tritnue under Devolution o 
—IJte BOWER (1905). 5 
9 QO. J. R. 199.—CAN. + 
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PART IV. SECT. 6, SUB-SECT. 1.—A. 


sk. Law-agent’s Ulusiness books.}—~ 
A law-agent directod his esors. to 
convey the residue of his cstate to a 
tesiduary legatee. Tho exors. con- 
veyed the residue, with the exception 
of decoased'’s business books, which 
they retained on the ground that. it 
would be a breach of confidentiality 


New distribution 


towards deceased’s clienta if the 
to hand them over. 
the residuary os pe 
c 
delivery.—ROBERTAON ¥. 
ROBERTSON’s EXKcuTORS, (1925) S. C. 


Cases 5273a—5375. 


remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator.—Re WHiTROD, BuR- 
ROWS v. BasE, [1926] Ch. 118; 95 L. J. Ch. 
205; 184 L. T. 627; 70 Sol. Jo. 209. 


5341. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5353a. .|—Re Copn’s Trusts (1877), 36 
L. T. 487. 


5854. Add. Annotations :—-Consd. Baker v. Archer- 
Shee, [1927] A. O. 844. Apld. I. R. Comrs. 
v. Smith, [1930] 1 K.B. 713. Refd. Herbert v. 
I. 1%. Comrs., 1. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 5038; A.-G. v. Belilios, [1928] 1 
K. B. 798; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax. Cas. 58. 


5358. Add. Annoiation :—Refd. Re Oldham, Old- 
ham v. Myles (1927), 71 Sol. Jo. 491. 


5360a. -|—The interim interest 
from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted in Allhusen v. Whittell, No. 5358, 
ante, in reference to contingent legacies, has 
no application to vested legacics.— Re WHITE- 
HEAD, PEacock v. Lucas, [1894] 1 Ch. 678 ; 
63 L. J. Ch. 229; 70 L. T. 122; 42 W. R. 
491; 38 Sol. Jo. 183; 8 R. 142. 

Anas De: Re Hawkins, White v. White, [1916] 


5363a. Gross or net amount.] — In 
applying the rule in Allhusen v. Whittell, 
o. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax.—Re OLDHAM, OLDHAM 

v. Myuus (1927), 71 Sol. Jo. 491. 


53873. Add. Annotations :—Consd. Re Barratt 
National Provincial Bank v. Barratt, [1925] 
Ch. 550; Re Corelli (1925), 69 Sol. Jo. 525; 
Re Sullivan, Dunkley v. Sullivan (1929), 45 
T. L. R. 590. Apld. Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 
1 Ch. 596. N.F. Re Brooker, Brooker v. 
Brooker (1926), 70 Sol. Jo. 526. Consd. Re 
McKee, Public Trustee v. McKee, [1931] 2 
Ch. 145. 

For the cross-reference following this case 
substitute * .|-—See, further, SETTLE- 
MENTS, Vol. XL., pp. 672-674; WILLS.”’ 


5375. Add. Annotation :—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146. 























were 
In an action by 
for delivery of 
pursuer was en- 


PART IV. SECT. 6, SUB-SECT. 4.— 
A. (b). 


5378 i. General rule.}-——Testator by 
his will gave certain legacies & devised 
certain land to his widow for life or 
widowhood: upon her death or 
marriage this land to go to the children 
of his sister. The residue of his estate 
he devised & bequeathed to ‘ my 
exors.”” In the next clause he ap- 
pointed three of his nephews his 
exors. :——Held: the change made in 
the law by the Imperial Act of 1830, 


—CLARKE 0. 


adopted in this province & now found 
in Trustee Act, R. S. O., 1927, 8. 53, 
Eatates Act.) does not ap ly in cases in which 
. W. R. 883; testator himself has given the property 


to his exors.; the Act applies only 


Cases 5407—5488. 


5407. Add. Annotations :—Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit= 
able Soc. for West Riding of Yorkshire 
(1928), 136 L. T. 60. Refd. Re Blake, Re 
Minahan’s Petition of Right (1981), 100 


L. J. Ch. 251. 


5411. Add. Annotation :—Refd. Re Jones, Johnson 
v. A.-G. (1925), 183 L. T. 601. 


5412. Add. Annotation :-—Consd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 


617. 


6416. Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 


617. 


5417. Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 


617. 
54238a. 


Held: 


where there is a bare appointment of 
exors. so that the implication of law 
has to be resorted to in ordcr to see 
whether the estate of testator not 
otherwise disposed of vests in them 
beneficially virtute officii. In this case, 
as nothing in the will indicated a con- 
trary intention, the exors. took bene- 
ticially.—F2e GRACEY, [1929] 1 D. L. R. 
260; 63 0. L. R. 218.—CAN. 

5382 i. IVhether intention for executor 
to take beneficially apparent by will-- 
Construction of will.|-—lestator by his 
wiJl gave certain legacies & devised 
certain land to bis widow for life, or 
widowhood, & upon her death, or 
marriage, this land to go to the children 
of his sixter. The residue of his estate 
he devised & bequeathed to “ my 
exora.”” In the next clause he 
appointed three of his nephews hia 
exors. One of these was at the date 
of the will au infant of tender years, 
& was only 13 years old at the time of 
testator’s death. Probate was granted 
to the adult. exors. reserving to the 
infant a right to be admitted to cxor- 
ship upon attaining majority :— Held : 
the change made in the law of the 
Imperial Act of 1830, known as 
Sugden’s Act, pcopees in this Province, 
& now found in Trustee Act, R. S. O. 
1927, co. 150, 8. 53, doea not apply to 
cases in which testator himself has 
given the property to his exors., the 
Act applies only to cases where there 
is a bare appointment of exors., 80 that 
the implication of law has to be resorted 
to in order to sec whether the estate of 
testator not otherwise disposed of 
vests in them beneficially  virtute 
oficii; &, as nothing in the will 
indicated a contrary intention, the 
exors. took beneficially.—Re GRACEY, 
apes D. L. R. 260; 63 0. L. R. 218, 


PART IV. SECT. 7, SUB-SECT, 1.— 
A. (a). 


6425 v. ——-.]-—P. by hia will 
directed that his real nropeite. not 
specifically devised, should be sold & 





-.]—By his will dated Jan. 27, 1913, 
testator appointed his wife M. & pltf. J. to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
beyueathed all his estate & effects, real & 

ersonal, which he might die possessed of, to 2 A. C. 

is wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin :— 
there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestut que trust the beneficial intercst in 
the personal estate vested in the Crown as 


54424. 


5442b. —— 


WICK (1922), 
Annotation :—Folld, Re Leach, Milne v. Daubeny, [1923] 





ENGLISH AND Emprre Digest SUPPLEMENT. 


bona vacantia.—Re JONES, JOHNSON v. A.-G., 
[1925] Ch. 840; 
L. 'T. 601; 69 Sol. Jo. 460. 


Pe SIVEWRIGHT, Law v. FEN- 


04 L. J. Ch. 841; 138 


28 L. T. 416; 67 Sol. Jo. 168. 


J—Re LEACH, MILNE v. DAvU- 


BENY, No. 4895a, ante. 


5448a. ———.]—Held : the direction for payment of 
the ‘‘ testamentary 


expenses ’’ of testator’s 


widow extended to the costs & expenses in 


428. 


Re 


L. J. Ch. 40. 


1 Ch. 450. 


5488a. —— 


aul the remainder of his property 
realised. He also directed that his 
debts, funeral & testamentary ex- 
penses should be paid, an annuity 
srovided for his sister, & that certain 
cgacies, all charitable save one, sbould 
be paid :—Held: testutor not having 
directed that the proreeds of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral & testa- 
mentary expenses, the annuity, & the 
legacies should be paid was the pure 
personalty, & the realty was only 
charged in aid of the pure personalty 
in so far as it proved insufficient for the 
paymont of all charges, except the 
ecbaritable legacies which lapsed as far 
as the pure personalty proved in- 
sutficient.—He PaTYoNn, CaUGHEY ». 
COPELAND, [19251] N, 206.—IR. 

8c. Payment of death duties—-Exemp- 
tion by statute—Full effect to be given.}— 
Ite AIKINS, [1928] 2 D. L. R. 415; 62 
O. I. R. 33.—CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (b). 


5462 1. Specific legacy—Of incumbered 
chattel.|— As between a specific legateo 
of an incumbered chattel & other 
specific legatees & devisees, the former 
must bear the burden of the tncum- 
brance, & a general direction that 
debts shall be paid will not alter this.— 
Re SIMPSON, [1927] 2 D. L. R. 1043; 
60 O. L. R. 310.—CAN. 


PART IV. SEOT. 7, SUB-SECT. 1.— 
A. (e) fi. 


, 56111. Whether mized fund primarily 
liuble.J—-—Where testator has devised 
his real & personal estates to his exors., 
to sell or convert same into money & 
out of the proceeds to pay his debta & 
legacies, he has created a mixed fund 
for the purpose —ceeenon v. WALSH, 
(es) 1 . iL. R. 206; (1926) 1 
Ww. ° R. 125 Pt 20 Sask. L. R. 288.— 
CAN. 

5511 ii. 


-}—Testatrix devised 
& bequeathed one-half of her estate to 


18 








6014b, post. 


obtaining letters of administration, & in 
connection with the administration of the 
estate of the widow ; & the costs of an action 
in the probate division.— Re CLEMOW, YEO v. 
CLEMOW, [1900] 2 Ch. 182; 69 L. J. Ch. 
522; 82L.T. 550; 48 W. BR. 541; 44Sol. Jo. 


Annotations :—Befd. Re Treasure, Wild v. Stanham, [1900] 
2 Ch. 648; Re Sharman, Wright v. Sharman, (1901) 2 Ch. 
280: Re Fearnsides, Baines v. Chadwick, (1903] 1 Ch. 250 ; 
King, Travers v. Kelly, [1904] 1 Ch. 363; He Spencer 
Cooper, Poé v. Spencer Cooper, [1908] 1 Ch. 130; Porte 
v. Williams, [1911] 1 Ch. 188; O’Grad 
231; Re Massey, Ram v. 


» Wilmot, [1916] 
assey (1920), 90 


5449a. Costs of probate action.]J—Re Cremow, 
YEo v. CLemow, No. 5448a, ante. 


5452. Add. Citation :—previous proceedings, [1892] 


54866. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder (1927), 1387 L. T. 538. 


jJ—Drxon v. Dutriretp, No. 


G., & after all her debts had been paid 
certain legacies to others, & the 
balance to G. The assets consisted 
mainly of realty, & were sufficient to 
discharge the debts & the funeral & 
testamentary expenses without re- 
course to the share given to G. :-— 
Held: the second half of the estate 
was charged with the payment of 
debts in exoneration of G.‘s share, &, 
the ordinary rules as to the abatement 
of different parts of the estate for the 
payment of debts being spe acoule to 
the payment of funeral &  testa- 
mentary expenses, G.’s shares wus 
exempt also from the payment of those 
expenses.— fte Lown, GRASS _ v. 
MCCLELLAND, [1920] V. L. RR. 290; 
{1929} Argus L. RK. 211.-~AUS. 

6513. i, Whether mized fund 
primarily tiable—Necessity for direction 
in will for payment vut of miced fund.) 
—Since the Wills Act a residuary 
devise must for the purposes of ad- 
ministration be regarded as a specific 
devise, & in the order of assets for the 
payment of debts ranks with specific 
devises & gpecific bequests. <A _ resi- 
duary: devise does not lose its right to 
contribution from specifically be- 
queatbed Poeounlty for the payment 
of debts so far as the general personal 
estate is insufficient, merely by reason 
of the facta that it is given together 
with the general personal estate on 
trust for conversion & the proceeds of 
conversion are made a mixed fund for 
the purposes of peer weiter & that the 
whole estate is subject to a general 
constructive charge for the payment 
of debts. To entitle specifically be- 
queathed personalty to be exonerated 
from such Hability by the residuary 
realty further evidence of testator’s 
intention to that offect is necessary ; 
such as a direction that the debte are 
to be paid out of the mixed fund, or 
that the proceeds of conversion are to 
be regarded as personal estate.—Re 
ForsytH, WYyaTr v. FORSYTH (1028), 
29 S. R. N.S. W. 411; 46 N.S. W. 
Ww. N. 127.—AUS. 


Vol. XXII.—Executors and Administrators. Cases 5540—5654a. 


5540. Add MELLERSH v. BrRiInGER, SMITH 1, were payable, & the devisees thereof were 
BRiIpGER (1858), 17 Jur. 908. ‘not entitled to have those balances discharged 
5556. Add. Annotation :—Apld. Re Reeves, out of testator’s residuary estate; (2) the 
Reeves v. Pawson, (1628) Ch. 351. confirmation of the will by the last. codicil 
thereto, although executed after the mtge. 
5594. Add. Annotation :—Apld. Re Fegan, Fegan on testator’s trchold property had been 
v. Fegan, [1928] Ch. 45. paid off & after the vendor's lien had arisen, 
5594a. Direction in will for payment of ‘‘ money had not the effect of extending the meaning 
secured on mortgage ”’ out of residue—Balance of the words ‘‘ any sums of money secured 
of unpaid Carretera Prahalad who on mtge. of any of my freehold & leasehold 
‘at the date of his will in 1912 was the owner properties,’, so as to include the balances of 
of several] freehold properties, one of which unpaid purchase-money in question.—ZJte 
was subject to a mtge. & of leasehold & other BEIRNSTEIN, BARNETT v. BEIRNSTEIN, [1925] 
personal estate, gave & bequeathed all the Ch. 12; 041. J. Ch. 62; 182 L. T. 2515; subd 
freehold & leasehold properties of which he nom. Re BERNSTEIN, BARNETT v. BERNSTEIN, 
might die possessed upon trusts in favour of 69 Sol. Jo. 88. 
certain of his grandchildren & great-grand- (c) After 1925 (Vol. XXIII., p. 495). 


children, & the residue of his estate upon 5620a. Special fund for payment of debts— 
trust for sale & conversion ; be then directed ‘‘ Contrary or other intention ’’—Administra- 


that his trustecs should out of the money tion of Estates Act, 1925 (c. 23), s. 35.]—The 
thereby produced pay (inter alia) his debts & rovision by testator in his will of a special 
legacies, & should out of the residue of such ie nd, not being any of the funds mentioned 
money pay & discharge ‘‘ any sum of money in sect. 35 (2) of the above Act, for payment 
secured on mtge. of any of my freehold of his debts operates as the expression of a 
properties,’’ & should stand possessed of the ‘contrary or other intention’? within the 
residue of such money in trust to divide same sect., so as to exonerate, as between the 
as therein mentioned. After the date of his different persons claiming through testator, 
will testator paid off the mtge. & took a a personalty fund which at testator’s death 
reconveyance of the mortgaged property. was subject to a mtge. from the primary 
Shortly before his death, in June & Oct. liability to discharge it; but the fund is 
1917, testator contracted to purchase certain only exonerated to the extent that the 
freehold properties in respect of which he special fund is available for discharging the 
paid deposits, leaving balances of the mtge. debt, &, in so far as it is inadequate, 
purchasc-money owing to the respective the mortgaged property remains primarily 
vendors. On Dec. 23, 1917, testator made a liable.—Re FRGAN, FEGAN v. FE@An, [1928] 
final codicil, by which, after revoking the 1 Ch. 45; 07 L. J. Ch. 86; 138 L. T. 265; 
appointment of one of his exors. & bequeath- 71 Sol. Jo. 888. 


ing a legacy, he confirmed his will in all other s¢49. Add. Annotation:—As to (4) Consd. Re 
respects. Testator died on Dec. 26, 1917, Littlewood, Clark v. Littlewood (1980), 47 


without having completed the purc hascs or ¢ 

T. L. R. 79. 
paid the balances of the purchase-money, & 
shortly after his death his exuors. completed 5641a. ———.]—-Marcu (Lapy) os FP OWES (1679), 
the’ purchases & paid the balances of the Cas. temp. Finch, 414; 23 I. R. 226, L. C, 
purchase-money ; whereupon the question 5654a, ———- ——— To revert to residue on death of 
arose whether, as between the persons claim- legatee.|—-By his will, testator bequeathed a 
ing under testator's will, those balances legacy of £16,000 to trustees for his daughter 
ought to be borne by the freehold properties A. during her life & after her death directed 
of testator in respect of which ‘same were that the legacy should revert to & be added 
payable, or ought to be satisfied out of his _to his gencral residuary personal estate & 
residuary estate :—Held: (1) inasmuch as a go as the same was bequeathed by his will. 
vendor’s lien for unpaid purchase-money Testator then gave his general residuary 
differs essentially from a mtge., even in the personal estate to B. Testator devised his 
modern & wider sense of that term, upon the estates in certain places to other trustees as 
true construction of the will in the absence of a fund for the discharge of his debts, funeral 
any context enlarging the meaning of the & testamentary expenses & his pecuniary 
term ‘‘ mtge.,’’ the balances of the unpaid legacies in aid of his personal estate, with 
purchase-money owing at testator’s death power to his trustees, if they thought it 
were not ‘‘ sums of money secured on mige.,’ expedient or necessary either before or after 
& no contrary intention was signified by the his residuary personal estate should be 
direction in the wil) to pay & discharge such exhausted to raise money for those purposes 
sums out of testator’s residuary estate, so as by sale or mortgage & subject thereto upon 
to exclude the operation of 1854 Act, which trust for B., in fee. The personal estate of 


testator was insufficient for the payment of 


by virtue of 1867 Act, s. 2, extends to a 
his debts & legacies, & B. supplied such 


vendor’s lien for unpaid purchase-money ; ; 


—eee 


with the result that the balances in question deficiency, including the annual payments to 

ought to be borne by & satisfied out of the A. in respect of her legacy. A. survived both 

freehold properties in respect of which same testator & B. On the death of B., the question 

P . ane - . i : war ala alae 1.— 561 iii. ——.]—-Re N » [1928] 3 
ART IV eek Ca aes SECT. 1 PART IV. SECT BS by S 5 oh Fare UAN: AGEL, [1928] 


- a 
tet eee vy. Rioxen = Oo 8t eon }~Whereland is dovied PART IV. SECT. 7, SUB-SECT. 2.—A. 


(1888), iM ‘Gr. 264.—OAN, subject to o vendor’s lion, unless a ~———.]-——Lands are assets 








5540 vii. —-—.}—ScorTT v. ee contra vee intention appears, it is forthe satisfaction of debts in the hands 

rima Hable for the unpaid pur- of an _exor., undor 5 Geo. 2,¢c.7; & 

(1893), 23 0, R. 303.—CAN. clagonenien ey.—Re MaopouGAaLt, [1927] toa plcaof plenc administravit, pitf. may 

5546 i. Personal estate insu 8D. L. BR. 464; [1927] 1 W. W. RR. reply lands.—GarbDINER v. GARDINER 
Layp v. Larr (1868), 16 Gr. 150.—-CAN. 612; 21 Sask. L. 2. 397. - AW. (1832), 20. S. 554. —CAN. 
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Cases 5654a—5917b. 


arose whether, as_ testator’s personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary legatee :—Held : 
the words “ revert to & be added to my general 
residuary estate ’’ in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate.—Re SOMERSET (DUKE), THYNNE v. 
St. Maur (1886), 55 L. T. 753. 

5697a. -.|—EyLes v. Cary (1687), 1 Vern. 
457; 23 B. R. 583. 

Annotation :—Dbtd. Mallison v. Middleton (1739), 1 Eq. Cas. 

Abr. 198, n. 

5697b. 

Ch. 264; 2 Eq. Ca. Abr, 371 ; 





-.|—BOWDLER v. Smit (1706), Prec. 
24 B. R. 128. 





5697c. -]|—PARKER v. Witcox (1723), 2 Eq. 
Cas. Abr. 371; 22 E. R. 316. 
5697d. J—WILLAN v. LANCASTER (1826), 3 





Russ. 108; 38 E. BR. 516. 

5723a. ——— -]—Testatrix, who had power, 
under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise ‘£1 000, & pay the amount as 
legacies to various persons & subject thereto 
for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease :—Held: the legacies given 
by the codicils were charged on the real 
estate.—WILLIAMS v. HUGHES (1857), 24 
Beav. 474; 27 L. J. Ch. 218; 30 L. T. O.S. 
215 ; 4 Jur. N. 8. 42; 6 W. R. 94; 53 E.R. 
441. 

5734. Add. Citations :—sub nom. NYSSEN  v. 
GRETTON, 2 Y. & C. Ex. 222 ; 160 E. R. 378, 


5737a. .|—Testator directed his debts & 
funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the rest & residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufficient to pay all the debts & legacies :— 








ENGLISH AND Emprre Digest SUPPLEMENT. 


Held: the legacy of £1,000 ought to be 
out of the moneys arising from the sale o the 
real estate.—Re WOOLLARD’S T'RusT (1854), 
18 Jur. 1012. 

5839a. ———.]—A general charge of debts & 
legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particular estate only & apply the produce 
to the same purpose: but that estate was 
first applied.—CoxEe »v. Bassmtr (1796), 8 
Ves. 155; 30 E. R. 945. 

Annotation :—Consd. Wrigley v. Sykes (1856), 21 Beav. 337. 


5864. Add. Annotation :—Refd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 


5864a. ——.]—WATERHOUSE v. CLOUT, Ex p. 
BOOKER (1871), 41 L. J. Ch. 223; 20 W. R. 277. 


5908a. Charge of debts, legacies & expenses on 
specific bequest—Variation of statutory order 
of administration.}—By a will, testatrix gave 
& bequeathed ‘‘ All my farm stock, imple- 
ments & tenant-right but charged with pay- 
ment of all my just debts, & funeral & 
testamentary expenses, & also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto & equally between my 
step-son G. & my son F.”’ :—Held: Adminis- 
tration of Estates Act, 1925 (c. 23), Sched. I., 
Part II., in the case of wills, a fortiori in the 
case of those executed: before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
& therefore the farm stock, implements, & 
tenant-right were primarily applicable for 
payment of the funeral & testamentary 
expenses & debts.—Re LITTLEWOOD, CLARK 
v. LrrrhEwoop, [1931] 1 Ch. 448; 100 
L. J. Ch. 243; 1441. T. 718; 47 T. L. "R. 79. 
Administration of 
Estates Act, 1925 (c. 23), Sched. I., Part II.J— 
A share of residuary estate which lapses owi a 
to the person who would have been entitle 
to it under the will of a testator predeceasing 
testator is ‘‘ property undisposed of by will’’ 
within clause 1 of above Part, & therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral & 
testamentary expenses, debts & legacies.— 
Re Lams, VIPOND v. LAMB, [1929] 1 Ch .722; 98 
L. J. Ch. 305; 141 L.T. 60; 45 T. L. R. 190; 
73 Sol. Jo. 77. 
Annotations :—Distd. Ite Petty, Holliday v. Potty, [1929] 
1 Ch. a Folld, Re Atkinson, Webster v. Walter, [1930] 
1 Ch. Dbitd. & Distd. Re Kempthorne, Charies v. 
Kempthorne, [19301 1 Ch, 268, GA, ILE, Fe Cruse, 
Gass v. Ingham, [1930] W. N. 206. Apprvd. Re Tong, 
Hilton v. Bradbury, [1931] 1 Ch. 202. 
5917b. 
his will, after directing his “executors to pay 
all legacies free of estate duty & to pay out 
of his estate any duty which som YH become 
payable on any gift made before decease 





- _. iegacy. The duughter predeceased PART IV. SECT. 7, SUB-SEOT. 2.— 
PART IV. seu} ; Hrs SUB-SECT. 2. testator, leaving two children, to whom C. (ce ) ii. 
the lot descended. On an appln. by c i. .}—If under a will there 


.J—WRIGHT v. Miata 


(1928) N. %. L. R. 331.—N.Z guardian :—TIHeld - 





the exors. at the instance of the official 
it was the duty 
of the exors. to sell the land & pay the 





general gifts of legacies & then of the 
rest & the residue, real & personal, 
blending the whole in one mass, the 


Yr i. Balance of proceeds of sale legacy.—Re Eppie (1892), 22 0. R. — 
of land sold by mortgagee treated asland.) 556.—-CAN. el legacies are & charge on the tality, 
—-ARMSON_v. THOMPSON (1877), 25 2D. L. R. 348. PUAN. 

Gr. 138.—-CAN. Yr iii. «}—He SISKIN LSTATE, PAR SECT. 7, SUB-SECT. 4. 
estator devieed to bis PHOT", Domne A Pocmman ay) are Before enact legacien,}— Te 
dmugulce a lot of land charged witha 5s. L. R. 626.—CAN. ‘ Hunt, [1924] 3 W. W. R. 241.—CAN. 
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& after bequeathing certain legacies & 
annuities & the use & benefit of two freehold 
cottages, directed them to collect the income 
from the remainder of his estate & to pay 
75 per cent. thereof to E. H. during her life 
& on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. & A. on their attaining the 
age of twenty-one vears, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. H., 
the 75 per cent. share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, stamentary 
& adininistration rl earns debts & liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
undisposed of income or out of the corpus of 
his estate :—Held : (1) the “ real & personal ”’ 
estate of a deceased person made assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 32 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate; (2) that property ‘“ undis- 
posed of by will,’’? made by sect. 34 (3), 
Sched. I., Part 1I., para. 1, of that Act the 
primary fund for payment of the expenses, 
Aebte, & liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will; (3) upon the proper con- 
struction of the will & the sub-sect. there 
was no provision for payment of the funeral, 
testamentary, & administration expenses, 
debts, & liabilities, with the result that those 
expenses & the debts & liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed & any other property undis- 


the provisions of the will, which in this case 
clearly threw the debts, ate., rateably on the 
mixed fund, those debts, ete., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moiety.—Re 
Prrtry, HoLimay v. Perry, [1929] 1 Oh. 726 ; 
Aisha J. Ch. 207; 141 L. T. 31. 

ns :—Distd. Re Atkinson, Webster v. Walter, 


aN moenion 1 Ch. 47. Apprvd. ie Kempthorne, Charles v. 
Kempthorne, [1930] 1 Ch. 268 


5917e. 


-.+—By his 
will dated Dec. 2, 1911, a testator devised to 
his brother C. “ all my freehold & copyhold 
property,’ & gave all his leasehold property 
& personal estate & effects, subject to pay- 
ment of his funeral & testamentary expenses, 
debts, & legacies upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, & was at his death entitled, subject to 
the effect of the provisions ws the Law of 
Property Act, 1925 (c. 20), to two equal 
ninth shares of certain freehold property 
comprised in his father’s residuary estate, 
& to one equal fourth part of certain frechold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
owing to the death of two legatees in the 
testator’s lifetime: —~ Held: testator by 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had shown an intention 
that in regard to the lapsed shares of residue 
the order of administration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched. I., Part II., should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Re KEMPTHORNE, CHARLES  v. 
KEMPTHORNE, [1930] 1 Ch. 268; 99 L. J. Ch. 
107; 142 L. T. 111; 46T. L. R. 15, C. A. 


aanoldiions :—Apld. Re Littlewood Clark vt. Littlewood 


posed of by the will.—Re Tone, HILTON v. 
BRADBURY, [1931] 1 Ch. 202 ; 


132; 144 L. T. 260, C. A 
9917¢c. —-— 


—— -}- 
GASS v. INGHAM, [1 [1930] W. N, 206. 


100 L. J. Ch. —*££1930) W.. N. 206. 
. 202. 


[1930] 2 Ch. 409. 
As property undisposed of by will— 


fe CRUGE Se oiga: 


pee ee): 47 T. L. R. 79. Consd. Re Cruse, Gass v. Ingham, 


Distd. He Tong, Hilton v. Bradbury, 
Consd. Ztc Warren, Warren v. Warren, 
Refd. Re Newman, Slater v. Nowman, 


5917d. ——- ——- ——- ——- ——- Contrary in- 


tention of testator.|—— Testator devised & 
bequeathed his residuary real & personal 
estate upon trust for sale & conversion, & 
after directing payment of his debts, etc., 
out of that mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed & passed as on an intestacy :— 
Held: the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part II., being under 
sects. 33 (7), 34 (3), & Sched. oT: Part II., 
para. 8 (a), expressly subject to variation by 


Contrary intention of testator.j;—In the 
administration of the solvent estate of a 
testator who died after the commencement 
of Administration of Estates Act, 1925 
(c. 23), a direction in his will to the trustees 
to pay his funeral & testamen expenses 
& debts out of the proceeds of the sale & 
conversion of his personal estate is a pro- 
vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & a 

tration expenses, ‘debts, & liabilities payable 
out of his estate, “except | death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will & which, 


PART IV. SECT. 7, SUB-SECT. 9.—A. 

tii—— ——.)]—Testator, whose 
estate was heimeageh acute sequestrated 
on the petition of his exors., & who 
had effected several whole life policies 
of assurance upon his own life with the 


ustralian Mutual Provident Society, 
re respect of which the total amount 
payable at his death was £4,628 188. 3d., 
& which were protected "under Aus- 
rea hes Mutual Provident Society’s Act, 
1857, s. 14, to the extent of either 
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£1,500 or &1,780 1s. 9d., had during 
his lifetime assigned the policies in 
question to the Societ: uh A way of mtge. 
as collateral security for repayment 
of certain advances total ing £3,500, 
in respect of which advances the amount 


6014a. 


of £3,560 128. 3d. was due at the date 
of his death :-~—J/eld : 
doctrine of inarshalling applied, & the 
mtgee. must resort primarily to the 
rotected fund to satisfy the 
ebt, 50 as to leave the 


but for the poveee in his will, would be 
primarily liable according to the order of 
application of assets specified in Administra- 
tion of Estates Act, 1925 (c. 23), Sched. I., 
Part ITI., cl. 1.—Re ATKINSON, WEBSTER v. 


Annotations :—Oonsd. Re 
thorne, [1930] 1 Ch. 268. 
Littlewood (1930), 47 T. L. 
Hilton v. Bradbury, [1930] 2 Ch 


Cases 5919a—6014a. ENGLISH AND Empire Diaest SUPPLEMENT. 


Walter, [1930] 1 Oh. 47; 99 L. J. Ch. 35; 
142 L. T. 129. 

Kempthorno, Oharles v. Kemp- 
Apld. Re Littlewood, Clark v. 
yee 10: Oonsd. fe Tong, 


Part V.—Powers and Rights of Representative. 


5977a. One executor carrying on business In com- 


petition with testator’s business—Breach of 
trust.}—By his will testator who, at the date 
thereof, was carrying on the business of a 
yacht broker, appointed pltfs., namely, his 
daughter B. & one W. & deft. exors. & 
trustees thereof, & directed them to carry 
on his business after his death; & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B. Testator died on Aug. 1, 1928, & his 
exors., in pursuance of the directions con- 
tained in the will, carried on his business, 
until Feb. 1, 1929, when, testator’s tenancy 
of the business premises being about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
wards granted to deft. alone, of which lease 
to deft. pltfs. did not become aware until a 
few weeks after the grant thereof, when deft. 
claimed the right to hold the lease of the new 
premises for his own benefit, to exclude pltfs. 
from the new premises & to set up & carry 
on his own account a business similar to & in 
competition with testator’s business. Deft. 
having, since the issue of the writ in the 
action, assigned the lease of the new premises 
to B. & the goodwill of the business also 
having been assigned to her, it became no 
longer necessary to grant any of the relief 
claimed & necessary to determine only 
whether deft. was entitled at the date of the 
issue of the writ to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne: 
Held: (1) in face of the claim madc by deft. 
to the benefit of the lease, pltfs. were justifled 
in bringing the action; (2) having regard to 
the special nature of the business of a yacht 
broker which necessarily involved com- 
petition between every individual broker 
with all the others, it would have been a 
breach by deft. of his fiduciary duty towards 
the beneficiaries under the will, if he had at 
the date of the issue of the writ set up on bis 
own account an independent business of a 
yacht broker in competition with pltfs., 
carrying on their testator’s business; with 
the result that deft. must pay all the costs 
of the action.—Re THOMSON, THOMSON v. 
ALLEN, [1930] 1 Ch. 203; 99 L. J. Ch. 156; 
142 L. T. 253. 





-.]—Testator devised & be- 
queathed to trustees estate A. & also all & 
singular his freehold & leasehold estates & 
effects in H. & W. together with the steam 
engines & machinery, money in hand, etc., 


the equitable 


HOLLAND, Ex 
matee. 
unprotected 


8&.—AUS., 
on of the policy moneys avaflable 


for the unsecured creditors, with the 
result that the protection afforded by 
the Act was entirely destroyed.—Jie 
) - HOLLAN 
S.1.N. 9. W. 369; 45 N. 
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together with all & singular other his real & 

ersonal estates & effects, upon trust, that 

is trustees, etc., should carry on his cotton 
manufactory in the best & most proper 
manner they possibly could & he empowered 
them to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, & to keep the whole in 
good repair, & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, & the surplus income from his H. & 
W. estates, after paying certain annuities, 
after retaining a sufficient capital to carry 
on the manufactory, should be equally 
divided between his two daughters, share & 
share alike; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them tu let the same, when he 
directed the reserved capital to be immediately 
divided between his two daughters L. & E. 
share & share alike: & he further directed 
that the surplus rents of his 1. & W. estates, 
after paying the annuities, were tu be equally 
divided every twelve months after his decease 
between such two daughters, share & share 
alike. De directed his trustees to allow bis 
daughter E. to receive all the rents, etc., of 
his estate A. for her life & declared that at 
her deatb her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter L. 
& if she should then be dead, having left issue, 
such issuc were to take; he then gave to 
L. an annuity of £600 during her life, & charged 
the sarne on all his real & personal estates 
in H. & W. & bequeathed the same at her 
death to her issue equally: &, if she should 
die without leaving lawful issue, his daughter 
K. if she shouJd be living, was to take the 
annuity of £600 & the whole of the surplus 
rents, etc., of his Hi. & W. estates, both real 
& personal: & if neither of his daughters left 
issue, the whole of his estates, both real 
& personal, were to go to R. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. & E. survived testator: E. & L. 
both died without issue :—Jle/ld: (1) the 
representatives of.lL. & E. were absolutely 
entitled, in equal shares, to all such personal 
estate as was situate in H. & W. & which was 
not retained by the trustees as capital for 
carrying on the manufactory; (2) on the 
death of the survivor of E. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. & 


PART V. SECT. 1, SUB-SECT. 1.-—A. 


5972 ifi, ——~- ——-.]—-McCaLLuUM vw. 
TORONTO GENERAL TRUSTS CORPN., 
{1931)1 DD. L. R271; 48 BC. RR. 31; 
revsd., {19381] 4 DD. L. RR. 926; 43 
B. Cc, li. 3412.- ~CAN. 


D (1928), 28 
S. W. Ww. N. 
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manufactory, & the capital retained by the 
trustees for carrying on the business, were 
subject to the trusts declared in favour of 
R. H.; (8) R. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W.& to the income of the capital 
retained & employed by the trustees in carry- 
ing on the business.—HORSEFIELD v. ASHTON 
(1856), 26 L. T.O.S. 300; 2 Jur. N. S. 193, 
L. Cc. & L. JJ.3; affirmed, sub nom. ASHTON 
v. HORSFIELD, HORSFIELD v. SIDEBOTHAM 
(1860), 2 L. T. 1; 6 Jur. N. S. 855, H. L. 


nnotations :-—Generally, Refd. Tyrone Earl v. Waterford 
Marquis (1860), 1 De G. F. & J. 613; Guthrie v. Walrond 
(1883), 22 Ob. D. 573, 


-|—Testator directed that his 
business should be carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the trustees to carry 
on the same, & ‘‘to increase or abridge 
his said business, & his capital, stock & imple- 
ments therein,’’ & generally to act ‘‘ as most 
advantageous & mostly for the benefit of the 
persons claiming under his will.’’ He also 
directed that all his debts, funeral & testa- 
mentary expenses, & the ‘ costs, charges & 
expenses of carrying into effect the trusts 
of his said will,” should be paid out of the 
capital of said business:—AHeld: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of the profits made by 
such business after testator’s death; the 
cash at the banker’s & the trade debts being 
assets or part of the capital of such business ; 
(2) the debts, funeral & testamentary 
expenses, & the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges.— 
DIXON v. DUTFIELD (1862), 5 L. T. 741. 








6016. Add. Annotation :—Refd. Re Murphy’s 


Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 





1925 (c. 23),s. 39.) The expression ‘‘ personal 
representatives **’ in the Administration of 
Estates Act, 1925 (c. 23), s. 39, does not 
include trustees in the ordinary sense, even 
when the personal representatives themselves 
become trustees upon an assent. The intro- 
ductory words of sect. 39, conferring powers 
on personal representatives ‘‘ during a 
minority of any beneficiary or the sub- 
sistence of any life interest, or until the period 
of distribution arrives,’’ are explained by the 
fact that under the new law of intestate 
succession the existence of an infant bene- 
ficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone 
distribution, & that in these cases sect. 33 
places the personal representatives sub- 
stantially in the position of trustees. The 
provision in sect. 39 (1) (ii), conferring on 
personal representatives ‘‘ all the powers, 
discretions & duties conferred or imposed by 
law on trustees holding land upon an effectual 
trust for sale ’’ does not operate referentially 
to make Law of Property Act, 1925 (c. 20), 
s. 28 (2), applicable to pure personalty. 
Accordingly, where under the will of a 
testator unauthorised investments are re- 
tained under a power to postpone conversion, 
the rule laid down in Howe v. Lord Dartmouth 
(1802), 7 Ves. 137a, still remains applicable 
in regard to the income payable to a tenant 
for life-—Re TROLLOPH’s WILL TROUSTs, 
PUBLIC ‘TRUSTEE v. TROLLOPE, [1927] 1 Ch. 
596; 96 L. J. Ch. 340; 137 L. T. 375; 71 
Sol, Jo. 310. 


6062. Add. Annotation :—Ap]d. Johnson v. Clarke, 


[1928] Ch. 847. 


6074a. ——— To pay specialty debt—-Mortgage valid 


as against bond—Executor without notice of 
bond.|—-WATERLOO INSURANCE Co. v. HIND 
(1862), 1 New Rep. 64. . 


6082. Add. Annotation :—Apld. I. R. Comrs. v. 


Smith, [19380] 1 K. B. 713. 


6016a. 


Sol. Jo. 321. 


PART V. SECT. 2, SUB-SECT. 1. 

80. Before death duties paid— Where 
security for yment given.}-—R. v. 
CALEDONIAN INSBURANCK Co., [1924] 2 
can” R. 649; [1924] 8S. CO, R. 207.— 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) i. 


r (p. 577) i. -}—~—Where 
testator charged his debts on his Jand : 
—Held: the mere failure of testator 
to enumerate all his land did not detract 
from the conclusion that all the land 
was so charged, & the direction that 
his debts should be paid by his exors. 
conferred an implied power of sale 
upon them for the purpose of paving 
the debts out of the procecds.—Yost 
v. ADAMS (1886), 13 A. R. 129.—OCAN. 


t (p. 677) 1. ———~- Where execu- 
tor’s power coupled with interest.}— 
WESSELS v. CARSCALLEN (1860), 10 
C, P, 215.—-CAN. 


bb (p. 577) i. Legal estate in 
executors.|}—A. devise of land to exors., 
in trust for the purpose of selling the 
lands, passes the legal estate & the 
sepenaries we an nahh subeceee 
— v. UPENDRA NaTH BOSE 
(1928), I. L. R. 7 Pat. 520.—IND. 

t (p. 578) i. ————- ~—~—.]}~—Where 
destatoe directed his irustecs, to hold 

J.5. 











No right to priority—Assent to 
carrying on business.|—Re MurpHy (ELIJAH) 
Istatu, MorTON v. MARCHANTON (1930), 74 


property for twenty-one years, & then 
sell it :—Held : thero was no power to 
sell contrary to the express provisions 
of the will, except perhaps in a case of 
emergency.— DOBBEL v. LOUDOUN, 
{1920] N. Z. L. R. 131.—N.Z. 


b (p. 578) i. —— Under Devolu- 
tion of Estates Act.J)—Re LOGAN, [1927] 
4 Pp. I R. 1074 ; 61 O. I. R. 323.— CAN. 





h (p. 578) i. ——— Interference by 
court—Whether court will restrain execu- 
for from _ selling 


-}—SAMUELSON iU. 
ScHowanpbtT, [1927] 3 D. L. R. 5653 
11927] 1 W. W. R. 620; 21 Sask. L. R. 
341.—CAN. 





h (p. 578) ii. 
for administration 
bona 2 purchaser.J-—An exor. or 
administrator has no absolute power 
to dispose of the property of deceased 
if it is not necessary for t Aa ose of 
administration of the estate, but a 
bona purchaser may be protected 
in certain cases where a transfer is not 
for that purpose.—TARaAKESWAR Das 
Gourra v. AMBICA CHARAN BHATTA- 


Sale not necessary 
purposes-~Title of 





bh (p. 578) iil. ton to pur- 
chase gi 


ven—Whether valid.—Testator 
devised all her property to her exors. 
upon certain , to carry out which 


trusts 
ey were empowered (inter alia) ‘‘ to 
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6085. Add. Annotation :—Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch. 378. 
6117. Add. Annotation :—As to (1) Refd. Parker 

v. Judkin, [1931] 1 Ch. 475. 


sell & dispose of my real estate ... in 
such manner & at such times as they 
may deem advisable.’”? Being unable 
to effect a sale of a certain dwelling- 
house property which upon its con- 
version into money would form part of 
the residuary estate, the oxors. leased 
it for 16 months, reserving to them- 
selves the right to determine the lease 
if they should wish to sell. A few 
weeks later they & the tenant entered 
into an agreement, called an “‘ option 
to puree: under which he made a 
cas ayment & agreed to make 
monthly payments thereafter in addi- 
tion to rent, & which also provided 
that on $1,000 being thus d, or at 
any sooner timc, he would entitled 
to @ conveyance, the amounts so paid 
as well as the rent to be credited on the 
purchase price, & the balance to be 
secured by mtge. payable in monthly 
payee. The ‘‘ option ’? was stated 

be irrevocable within the time for 
** acceptance ’’ thereof, but was to 
remain in force only so long as the 
purchaser remained tenant of the 
property, & un bea of $1,000 at any 

e during the continuance of the 
agreement, was to constitute the 
** acceptance ” of the option :—Held ;: 
a sale within the power given by the 

‘ LOBE ¥. CMEANS, [1931] 3 
W. W. R. 550; [1932]1 D. L. R. 210; 
40 Man. L. Rh. 31.—CAN. 
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Cases 6198a—6870. 


6188a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.|—Re TROLLOPR’S WILL 
Trusts, Pouspric TRUSTEE v. TROLLOPEH, 
No. 60538, ante. 

6147. Add. Annotation :—As to (1) Refd. Parker 
v. Judkin, [1931] 1 Ch. 4765. 

6161. Add. Annotation :—Refd. Parker v. Judkin, 
{1931] 1 Ch. 475. 

6177. Add. Annotation :—Refd. Parker v. Judkin, 
{1931} 1 Ch. 4765. 

6178. Add. Annotations :—Refd. He Murphy’s 
Estate, Morton v. Marchanton (1930), 14 
Sol. Jo. 321; Parker v. Judkin, [1931] 1 Ch. 
475. 

6271. Add. Annotation :—Consd. Re Mansel, Smith 
v. Mansel, [1930] 1 Ch. 352. 


6281a. ———.]—-Testator, who died on May 17, 
1916, by his will appointed appcts. exours. & 
trustees, & bequeathed a number of absolute 
& settled pecuniary Iegacies. Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale & conversion at such time & 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 
condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151,411 & in the interests of the estate it was 


6370. Add. Annotation :—Refd. 
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inexpedient to realise it at once. Appcta. 
having caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among & between the legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction :—Held : appets. 
could exercise the discretionary power of 
appropriation notwithstanding r e fact that 
some of the legacies were settled by testator’s 
will.—Re DANIELS, LONDON Crry & MIDLAND 
EXECUTOR TRUSTEE Oo., Lrn. v. DANIELS 
(1918), 87 L. J. Ch. 661 ; 118 L. T. 435. 


6841. Add. Annotation :—Consd. Jones v. Wright 


(1927), 189 L. T. 48. 


6341a. ———- ——— Charges for work in execution of 


statutory trusts.)— By his will testator 
directed that his trustees should stand 
possessed of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession qr business on 
behalf of the exors. & trustees, & charge for 
so doing :—Held: as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or & person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees.—Re PEDLEY, 
WALLACE v. WALLACE, [1927] 2 Ch. 168; 
een J. Ch. 438; 137 L. T. 686; 71 Sol. Jo. 
Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


PART V. aa a ev Brehun 3.— 


li. S. aa RDY v. MoDANIEL 
ses). ns 5. R.(1 G. & 0.) 267.—CAN. 


PART V. SECT. 2, SUB-SECT. 3.—- 
B. (b). 


6145 ii. ~——-—, }—Held : although 
there was no express devise of realty 
to the exors., a dovise was implied by 
the terms of the will, &, there being 
a general charge of debts, the exors. 
had full power to give a mtge.— 
BaANQUE PROVINCIALE Du CANADA vt. 
CaPpITaL ‘TRUST CORPN., [1927] 3 
D. L. R. 199 ; 60 OQ. L. R. 452. —CAN. 


PART V. siete 7 tiie 3.—- 
. (ce). 
sp. Power to reserve benefit to one 
beneficiary—-Out of lands devised 2 
another penchinery: }—McEENZIB 
GRanr (1856), 13 U. C. R. 180. —CAN: 


PART V. sets 7. tie = 
. (a). 

h i. Sale under licence of Probate 
Court —Whether licence ipieas wise 
Licence obtained em pepe ae 
THOMPSON (1860), 9 R. (4 All. ) 
483.—-CAN. 

h ii. Sufictent personal 
property for or payment of debts.}—DOE d. 

oe ee ie) 14 

(1 Pug. )} 175.—C 

ae piaeetod énoperative. eens 

Eee (1861), 21 U. Cc. R. 216.—~ 


sw. Effect of sale after three years— 
Devolution of Estates Act, 1927, a. 12.] 
—-©., the owner of land, died on Dec. 20, 
1925, intestate, ier of adminis- 
tration were granted to his daughter 
A., who was his sole heiress-at-law & 
next of kin, On Feb. 17, 1926, she, as 
adininistratrix, conveyed in fee to R., 
who, on the same day, conveyed in 








fee to A. & her husband, as joint 
tenunts. No caution having been 
registered by A. as administratrix & nv 
certificate of lis pendens having been 
registered by any creditor :—Held : 
ufter Dec. 20, 1928, the three-year 
period during which the estate Was 
vested in A. as administratrix having 
elapsed, she & her husband were 
entitled, by Devolution of Estates Act, 
8. 12, to convey, to a@ purchaser in 
good faith & for valuable consideration, 
who has no notice of the existence of 
any claims of creditors, a title free 
from any Hability for the debts of C.— 
Re PE eee 1a. 
70; 63 0. L. R. 541.—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 


sa. Power to reduce debt—dé& exrccule 
quit-claim deed.j}—Where testator had 
agreed to sell Jand to K., & the exors. 
reduced the purchase price in order to 
keep K. on the land, & later gave T'., 
from whom testator had bought the 
land, a quit-claim deed of all their 
interest in the land :—Held: (1) the 
action of the exors. in reducing the 
price payable by K. was reasonable & 
proper; (2) they should not havo 
executed the quit-claim deed without 
applying, under Trustee Act, R. S. S., 

0 (c. 75), 6. 64, to a judge of the 

King’s Bench for advice, but, since 
they had acted honestly & in what 
they considered to be the beat interests 
of the estate, their failure to do so 
should be excused under sect. 44.— 
LEMCKE v. NEWLOVE oe )» {rere 
4D. L. R. 293; [1926] 
830: varied [19 27] 2 D. i. Va 1049; 
S. Cc. R. 389,.—CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


I ae ae i. Tone Ons oe a G0 
Ce 8. 80— 
ari Pi itiled to to 5 per cent. of 
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value of estate. }-—Re BEOKMAN'S ESTATE 
a 37 B.C. R. 41.—CAN. 


601) i ~Re pack 
rgety 2 .. ti. R. 344; 59 N.S. RR. 


254.--C 


& (p. 602) i. Not afler estate 
peenerly almiadercd & accounts 
passed.|}—Hte OXENUHAM, [1925] 2 
D. L. R. 662.—CAN. 


sh. Liability for—Beneficiary entitled 
to specific bequest benefited by work of 
executor. }-~There is no jurisdiction in 
the ct. to order that the remuneration 
of an exor. be paid out of a specilic 
bequest on account of its benefiting 
by the work of the exor. ae the Estate 
oF THRONE: [1929) N. Z L. R. 123.--- 





PARE V. SECT. 7, SUB-SECT. 1. 


.}—STORY v. DUNLOP (1867), 
13 ‘Ge 375.—-CAN. 
.}—Re WILLIAMS (1895), 22 
A. mt '196.—CAN, 








PART V. SECT. 7, SUB-SECT. 2.—A. 


In respect of guarantee 
— Distribution of estate in ignorance of 
guarantee.} —- SauDRY vt. LAMPTON, 
{1927] N. Z L. R. 673.—N.Z. 


r fi, In iy iat of debt 
contracted for estate—Right of creditor 
to benefit of representative's right to 
indemnification. ]—-Where an exor,. con- 
tracts a debt on behalf of the estate 
the creditor ia in equity iP ae to the 
benefit of the exor.’s right to be 
indemnified out of the asseta of the 
estate in the bands of the a mala 
-—N ETHERLANDBS late coe v. 
DesKrisay, [1928] 1 L 681; 
pieael pe W. h. 461; are ies L. R. 





ri. 


Vol. XXIV.—Executors and Administrators. 
6388a, -——— ~———.]—Leagehold property belonging 6405. Add. Annotation :—Refd. 


to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided :— Held: the exors. were entitled 
to be indemnified out of the proceeds.— 
Surrn vo. SMiTs (1854), 2 Hq. Rep. 727. 


Cases 6388a—6867a. 


Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 


6409. Add. Annotation:—As to (2) Distd. Re 


Murphy’s Estate, Morton v. Marchanton 


(1930), 74 Sol. Jo. 321. 


Part VI.—-Liability of Representative. 


6446a. —-—- -—-—- Sale of goodwill of business— 


Solicitation of customers.) -— The rule in 
Trego v. Hunt, [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business.— 
Boorne v. WICKER, [1927] 1 Ch. 667; 96 
L. J. Ch. 361; 137 L. T. 409; sub nom. 
BORNE v. WICKER, 71 Sol. Jo. 310. 


Annotations :-—-Distd. Re Thomson, Thomson v. Allen, [1930] 
1 Ch. 203. Refd. Farey v. Cooper, [1927] 2 K. B. 384. 


6467. Add. Annotation :—Refd. London & North- 


Eastern Ry. Co. v. Blundy, Clark & Co. 
(1931), 145 L. T. 269. 


6526. Add. Annotation :—Refd. Ariff v. Rai Jadu- 


nath Majumdar Bahadur (1931), 47 T. L. R. 
238. 


6596. Add. Annotation :—Refd. Beaumont v. Beau- 


mont (1932), 48 'T. L. R. 431. 


6597. Add. Annotation :—Refd. Beaumont v. Beau- 


mont (1932), 48 T. L. R. 431. 


6598. Add. Annotation :—Refd. Beaumont v. Beau- 


mont (1982), 48 T. L. R. 431. 


6610. Add. Annotation :—Generally, 


6667a. 
. assignee of the intestate, deft. 


6600. Add. Annotation :—Folld. Firman v. Royal, 


[1925] 1 K. B. 681. 


Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 


6611. Add. Annotation :—Refd. Re Weld-Blundell 


Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 585. 


Non-repair by representative.]—In 
debt for rent against an administrator, as 
leaded, in 
discharge of his liability otherwise than as 
administrator, that’ the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft. had paid to pltf., & part towards 
the expense of a party-wall; that, before the 
rent became due, deft. offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them; & that he had fully 
administered, etc. Heplication; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 





PART V. SECT. 7, SUB-SECT. 3. 


sc. Hepresentative not authorised by 
will— Beneficiaries claiming profits of 
business—Right of representative to be 
indemnified. |-~M‘ GINLEY V. GAL- 
LAGHER, [1929] I. IR. 307.—IR. 


PART V. SECT. 8. 


si. To receive payment of lump sum 
for which pension commuted by deceased. | 
—hKi. v. MCCoRRIBTON, [1926] 4 D. L. R. 
] 086.—CAN e 


sj. To briny action—To set aside tax 
sale of land belonging to estate.J— 
RODGER v. MORAN (1896), 28 O. Rh. 
275.—-CAN, 


PART V. SECT. 9. 


6426 i. — —J°’ower of executor to bind 
— Co-execuluor.)— Held: a settlement 
made by an cxor. precluded the co. 
exor. & cestuig que trust from ee 
up the estate so settled.— Re Batn’s 
cope AISTe) 12 N.S. R. (3 R. &C.,), 


04. 


PART V. SECT. 10. 


6438 fii. ——- ——_-.]—_- Re HEWETT 0. 
JERMYN (1898), 29 O. R. 383.—CAN. 


PART VI. SECT. 2, SUB-SECT. 3. 


6501 i. Cavenant to pay debt— Under 
mortgage.J—In a will, the only pro- 
Vision for the payment of debts, was 
the usual one, that all testator’s first 
debts should be paid by his exors. 
At the time of his death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a mtge. : 
—Held: the wife on death of tostator, 
became owner subject to the mtge., & 
as between her & testator’s catate, she 
was not entitled to call upon the estate 
to pay the mtge.; but 
recover from testator’s eatate upon a 
covenant by testator for payment, 


dissolution of testator’s interest could 
not deprive mtgee. of that right.— 
A Meade (1925), 63 O. L. R 218.— 


PART VI. SECT. 2, SUB-SECT. 5. 

6521 ii. ——-]—WHyaTr v. MARSH 
(1848), 4 U. C. I. 485.—CAN. 

g. Add, Citation :-—revsd. sub nom. 
M‘'GUGAN v. SMITH (1892), 21S. C. R. 
263.—-CAN. 

€ i. ——— ——.]—MurRpbocii v, WEST 
(1895), 24 8. C. R. 305.—CAN. 

g ii. ——- —-—.] —GRrayY v. JOHNSTOX, 
[1928] S. C. 659.—SOOT. 

é iii, -—--— ——-.}—JEFFERSON 2. 
MulseE, [1930] 4 D. L. R. 208.—CAN. 

k i, ——~-.]---Re STRETTON ESTATE, 
Cay & Hi. v. MaArRcoTre, [1930] 1 
W. W. R. 824; 2 D. L. R. 700; 24 
S. L. R. 481.—-CAN. 

sk. Necessity for  consideration.J— 
The mother of pltf. made a will by 
which she devised certain Jand with a 
house on it to pltf., who was at that 
time Hving in it with her husband. 
Before the will was made, according to 
if.’ story, her husband wished to 
ive elsowhere, & her mother said: 
“Do not leave; stay on here & fix 
this house up & I will leave it to my 
daughter (pitf.) at my death.” The 
husband & wife stayed on & made 
improvements, relying on the promise, 
& the mother made the will leaving 
the property to pltf. Subsequently the 
mother made a new will leaving the 
property to another daughter. In an 
acticu for specific performance of the 
alleged agreement :—J/eld: there was 
no corroboration of pltf.’s evidence & 
no consideration passing to deceased 
for the binding contract alleged.—- 
HonuipAY v. TURNER, [1930] 3 D. L. R. 
205 ; 65 oO. L. R. 206.-—CAN. 


PART VI. SECT. 2, SUB-SECT. 10.—D. 
6595 i. ———- Aatrimonial causca— 
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Order for costs against husbund.}~--A 
wife, whose husband had died after a 
decree nist for divorce & before the 
date when it could have been mado 
absolute :—Held: not eutitled, there 
being no funds in ct., to costs against 
his estate.—JARVIS v. JARVIS, (1925) 
8 DL. R. 415; [1925] 1 W. W. R. 
247.—CAN, 


PART VI. SECT. 2, SUB-SECT. 12.-— 
B. (b) i. 


6678 i, Personal liability -—- As 
assignee. |—I1n Mar. 1921, pltf. executed 
a Ioase of land & buildings to H., & M. 
covenanting to allow the lessees to 
erect a partition on the ground floor 
of the chief building, & himself to con- 
tribute $1,000 towards the cost. The 
ela tie was built, pltf. contributed 
he $1,000 & the lessees went into 

ossession. H. died in Jan. 1923, & 
lis wife, deft. A. & deft. co., the 
executors named in the will, obtained 
probate thereof. In Oct. 1923, M. 
made an assignment in bkpcy. & deft. 
co. was appointed custodian of the 
bkpt. estate. Pltf.’s claim in this 
action was to recover a large sum 
made up of rent, taxes, cost of repairs 
& interest. He alleged that dofts. 
entered into, & from Jan. 1923 con- 
tinued in posression & receipt of the 
rents & profits & claimed Pee a 
from them personally :—J/eld: deft. 
co. entered upon the premises not 
merely in ita representative capacity 
as exor., but personally as assienee of 
the term, & as such was personally 
chargeable with the amount of rents 
& profits which it received, & with 
such further sums as it might have 
received if it had used due diligence, 
but not exceeding in the aggregate the 
full amount of the actual rental value 
of the premises.—RYCKMAN v. TRUSTS 
& Guar. Co., [19293 1 D. L. R. 545; 
oa L. R. 285; 10 Cc. B. RR. 414.-~ 


Cases 6667a—6915a. ENGLISH AND Emprre Digest SUPPLEMENT. 


the rent; & that deft. did not offer to 
surrender, etc. Issue thereon :—Held: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pitf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent.—HORNIDGE v. 
WILSON (1840), 11 Ad. & El. 645; 3 Per. & 
Dav. 641; 9L. J. Q. B. 72; 118 EB. R. 559. 


Annotations :—As to (1) Consd. Re Bowes, Strathmore v. 
Vane, Noroliffe’s Claim (1887), 37 Ch. D. 128. Refd. 
Rendall v. Andres (1892), 61 L. J- Q. B. 630. 


6711. Add. Annotation :—Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

6712. Add. Annotation :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


6718. Add. Annotation :—As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 
6713a. —-—.]—An action for damages 
for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 
continued against the cxors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
‘to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made.—RILEY v. 
Brown (1929), 98 L. J. K. B. 739; 142 L. T. 
42; 45 T.L. R. 613; 73 Sol. Jo. 499. 
6723. Add. Annotation :—Consd. Firman v. Royal, 
{[1925] 1 KX. B. 681. 
6762. Add. Annotation :—Refd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 
6770a. Negligence.|—-A co. was formed for the 
parce of buying the business of a firm of 
bill brokers, & by the memorandum of assocn. 
the directors were empowered to buy it upon 
such terms & under such stipulation as to 
guarantee or otherwise as might be agreed 
upon. The prospectus referred to the memo- 
randum of assocn. & to a certain deed of 
covenant. By that deed the business was 
assigned to the co., & all accounts, except 
such as the directors should require to be 
reserved & excepted, were to be carried on 
by the co., & the partners in the business 
guaranteed that all debts due to the firm & 








taken over by the co. were good. By a 
second deed of the same date, not mentioned 
or disclosed to the shareholders, assete of the 
firm tp the nominal value of £4,213,896 
were reserved & excepted, & provisions were 
made for guaranteeing payment by the 
partners of the balance which, after a certain 
period & under certain arrangements, should 
not be got in on this account. The co. carried 
on business for some time, & then stopped 
ayment. A bill was filed by the co. against 
. the living directors & the exors. of a deceased 
director stating these facts, & that the co. 
had lost £1,500,000 by taking the liabilities 
of the business, & by the insufficiency of the 
guarantee, & charged that the directors had 
been guilty of a breach of duty in buying the 
business without obtaining the sanction of a 
general meeting, & in not taking mtges. on 
the property of the partners in order to secure 
the guarantee, but no fraud was charged 
against the directors :—-Held : on demurrer 
by the exors. of the deceased director, that 
as regarded any loss beyond the money placed 
in the directors’ hands, the remedy, if any, 
was at law, by an action of negligence, which 
would not survive against exors.-—-OVEREND, 
GURNEY & Co. v. GURNEY (1869), 4 Ch. App. 
701; 21 L. T. 73; 89 L. J. Ch. 45, L. C. ; 
affd. on other grounds, sub nom. OVEREND, 
_ Gurney & Co. v. GIBB (1872), L. R. 5 H. L. 
480, Hi. L. 


6835. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


6840. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


6861a. -]—BEAUMONT v. GROVER (1701), 
1 Kq. Cas. Abr. 8; 21 B. R. 833. 


6861b. ——.]—KEMISH v. BETSON (1782), 
Kel. W. 74; 25 B. R. 497. 


6911. Add. Annotation:—Apld. He 
Munton v. West, [1927] 1 Ch. 262. 


6915a. Liability of executor for ‘‘ wilful 
default ’’—-What amounts to.}—Fltfs. were 
the two sons of testatrix, entitled in equal 
shares to her estate undisposed of by her will, 
including £214 14s. 5d. in the Post Office 
Savings Bank & £62 48. in Savings Certili- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a solr. who, 
unknown to him, had at one time been 











Munton, 








PART VI. SECT. 3, SUB-SECT. 1. 
6726 i. General rule—Representatives 
not liable. }--CONNOLLY v. SHIVES (1879), 
18 N. B. R. 606.—-CAN. 

6726 ii. ——.}--LESLIE 0. 
CALVIN (1885), 9 O. R. 207.—CAN. 








ri. To negligence in management 
of ship.)—CAMERON v. MILLOY (1872), 
22 C. P. 331.—-CAN. 


PART VI. SECT. 4, SUB-SECT. 2.-—A. 


© i. -J~—-A contract made by an 
exor. or administrator on behalf of the 
estate, but uot relating to an obligation 
incurred by testator or intestate, 
renders him personally liable, even 
though it is expressed to be mado “‘ as 
exor,”’ or ** as administrator.”—-WaLcoH 
v. NORDQUIST, [1926] 4 D. L. BR. 126; 
W. RR. 854; 36 Man. L. R. 





{1926} 2 W. 
46.—CAN., 
d i. —— Administrator guilty of 


fraud.\— Dog d. Donir v. VANDERLI 
(1838), dO. S. 85.——-CAN. oer 


PART VI. sECe ‘ Neath 5.— 
- (8). 
6851 i. Sale of testator’s estate—Below 


proper vuluc.}—Defts., as exors. of a 
will, were directed by the will to sell 
lands of testatrix, & distribute the 
proceeds among her children & a grand- 
child. In this action, pltfs., two of the 
children, alleged that defts., exors., had 
committed a breach of trust by selling 
the lands at a gross undervalue. Pltfs. 
gave a notice for trial by jury, & the 
action was tricd with a jury, & 
judgment entered upon its findings 
in favour of pitfs. for the recovery 
of damages:—AHeld: the evidence 
established no negligence on the part 
of defts., & no breach of trust.— 
DAVIES v. NELSON, [1928] 1 D. L. R. 
254; 610. L. R. 457.—CAN. 





6863 ii. .J}—~Where exors. are 
held liable to the estate for what it has 
lost. by their disposition of an agree- 
ment for the sale of land entered into 
b tor under the crop-payment 
n, the main consideration in de- 

rmining the value of the asset lost 
to the estate is the value of the pur- 
chaser’s covenant to pay.— LEMCKE & 


CRAIK tv. NEWLOVE & NEWLOVE 
spon): f1929} 2 Db. L. R 616; 
. W. ii. 761.—CAN. 
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PART VI. san i teliamalee 5.— 
. (CG). 

6906 i. Insurance of property.|-—In 
Ontario exors. are bound to insure 
against fire, buildings forming part of 
the estate in their hands, & are Mable 
on a devastavit if they fail to insure.— 
Re GAMBLE, [1925] 4 D. L. R. 7683: 57 
O. L. R. 504.—CAN 


PART VI. SECT. 4, SUB-SECT. 5.— 
A. (d). 


6913i. Misappropriation—By agent— 
Agent previously employed by ased. } 
~—Hxors., relying in good faith on the 
statement of their testator’s solr. that 
be had in his hands securities sufficient 
to answer a fund they were directed 
by the will to invest for an annuitant, 

tributed the estate. Subsequently 
it was found that before testator’s death 
the solr. had misappropriated the 
money given to him by tor to 
invest, & had, In fact, at the time 
of the representation, no securities or 
money in his hands :—-Held : the exors. 
were poe vs, Trustee Limitation 
Act, <. S. O. ] 97, CG. ? . . 
OLARKE 0. BELLAMY (1900), 27 A. R. 
435.—CAN. 
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suspended from practice, & who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book & the Savings Certificates. 
Deft. heard for the first time of the solr.’s 
suspen three months later, when the 
first pltf. told him of it. Under deft.’s 
written authority, a warrant valued at 
£62 48. had been issued in favour of the 
solr.’s firm, & the first pltf. wrote to deft. 
objecting to his having taken that course. 
Later, the first pitt. asked deft. to employ 
another solr., but deft. did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded, & the sums 
of £14 148. 5d. & £62 4s. were not recovered. 
In an action by pltfs. for a declaration that 
deft. was guilty of a breach of trust in per- 
mitting the sums to be retained by the solr., 
& for payment of them, deft. in his defence 
relying upon Trustee Act, 1925 (c. 19), 
s. 23:—-Held: Trustee Act, 1925 (c. 19), 
s. 23 (1), authorised deft. in signing the 
authorities to the solr.’s firm to collect the 
sums; (2) by virtue of sect. 30 (1) of the 
Act, trustees are not liable for losses due to 
the default of ‘‘ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited’’ unless the 
losses are caused by the trustees’ own wilful 
default ; (3) an exor. employing an agent 
to receive moneys belonging to the estate 
& relying on sect. 23 (1), will not be liable if 
the money is lost through the agent’s mis- 
conduct, unless the exor. has himself been 
guilty of wilful default; (4) deft. was guilty 
only of an error of judgment which, where 
losses are due to a solr.’s dishonesty, does not 
amount to ‘ wilful default ’’ on the part of 
an exor.—te VICKERY, VICKERY v. STEPHENS, 
[1931] 1 Ch. 572; 100 L. J. Ch. 138; 144 
L. T. 562; 47 T. L. R. 242. 


6922. Add. Annotations :—Consd. Re City Kquit- 
able Fire Insce., [1925] Ch. 407; Re Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 572. 

7059. Add. Annotation: — Refd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. 


PART VI. SECT. 4, SUB-SECT. 5.— 
C. (a). 


PART VI. SECT. 6, SUB-SECT. 5.— 
C. (a). 


7168. Add. Annotation : — Consd. 
Sartori, [1927] 1 Ch. 157. 
7169a. ——.]—-FLOCKTON v. BUNNING (1868), 8 

Ch. App. 323, n. 


7190a. .|—Exors. must be allowed a reason- 
able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months :—Held ; not to be an unreason- 
able delay, having regard to the circum- 
stances.—-FIELD v. PeckeTt (No. 3) (1861), 
29 Beav. 576; 9 W. R. 525; 54 B. R. 751. 


7190b. -|—BROWNE v. CoLiins, No. 6308, 
ante. 


7219. Add Annotation :—Consd. Re Mason (1928), 
97 L. J. Ch. 821. 


7225a. Assets improperly obtained.]|—-Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent. against both 
exors.—BIcK v. MoTLEey (1835), 2 My. & K. 
312; 39 EB. R. 962 ; sub nom. BECK v. MOTLEY 
41. J. Ch. 63. 


7250a. -.|—Where there is a direction in the 
will to accumulate a residue, with which the 
exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer.— 
Amiss v. Hann (1857), 3 Jur. N. S. 584. 


Manley vt. 














Annotation :—Dbtd. Re Emmet’s Estate, Emmet v. Emmet 
(1881), 17 Ch. D. 142. 
7256a. -|—Exor. charged with intcrest 


on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate.—GOODCHILD v. 
FENTON (1829), 3 Y. & J. 481; 148 HK. R. 
1269, Ex. Ch. 

7273a. J|—QGILROY v. STEPHENS, No. 
7268, ante. 

7276a. -——— To authorise maintenance.]|—CHARL- 
ae v. SADEN (1836), Donnelly, 36; 47 E. R. 
bd e 








tation of will.|]-— Acting upon what they 
considered sufficient evidence that the 


6979 i. Bar to enforcement of remedy— 


Conduct of rly injured—Delay.}— 
Orarer (1851), 2 Gr. 316. 


MYrACHAM ft. 
— CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

sd. Jurisdiction of court—To call upon 
erecutors to account.}—-The Surrogate 
Ct. has jurisdiction to call upon an 
exor. to account even before the 
expiration of the two years provided 
for in his letters probate.—-Re Norp- 
TOMME EsTaTR, [1928] 3 W. W. R. 
290.— CAN. 


PART VI. SECT. 6, SUB-SECT. 2.— 
B. (b). 


sm. Not where administration granted 
on application of part ested 
adversely to executor.J-—-HARRISON . 
McCGLASHAN (1859), 7 Gr. 531.-—OAN. 


PART VI SECT. 6, SUB-SECT. 5.—B. 
_sn. Counsel's fee—For general work 
d> advice—Not allowed.}—Re DovGE 
Karate, [1925] 1 D. L. R. 1140; (1925) 

1 W. W. R. 776.—CAN. 
Unless estate 


80. pear anaes case 

difficult to manage or solicitor required 
to render servicea by way of business 
management.}—~Re RormMerR (Sask.), 
(19271 3 W. W. R. 608: varied aub 
nom. Re RORMUER EstTatTn, Re MOTT v. 
ROEMER, {1928} 3 D. L. R. 860; [1928] 
2 W. Ww. R. 666.—CAN. 








7200 i. Under special circumstances. ] 
-— Where the circumstances of the case 
srender it reasonable that they should 
do s0 exors. are entitled to employ 
the services of such agents as may be 
necessary.—Re LEVEL KATATE, [1927] 
1D. L. R. 900; [1927] 1 W. W. R. 


PART VI. SECT. 6, SUB-SECT. 5.-— 
D. (a). 


sp. Increased fee to counsel— Necessity 
of notice to parties intercsted.J)—-In_a 
proper case, an increased counsel fee 
should be allowed the solr. of the exor. 
as between solr. & client. It is im- 
possible to lay down any fixed rule 
governing such amounts. The in- 
crea ee should not be exenee for 
or granted without notice to the pares 
interested ; but in the present cuse, 
since the parties wero before the 
ct. & had argued the point, an increased 
counsel fee on the passing of accounts 
was allowed to savo further ense, 
although notice that it would be 
applied for had not been given.—e 

ACDONALD, Eatatnr, (192812 D. L. R. 
338; [1928] 1 W. W. R. 652; 28 Sask. 
L. R. 288.— N 


PART VI. SECT. 6, SUB-SECT. 6.— 
C. (a). 


sx. Payment to wrong beneficiary— 
Delay in application to court for interpre- 
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conditions entitliug X. to an annuity 
had not been-satisfied, & upon their 
own interpretation of the will, the 
exors. for several years ignored the 
possibility of X. ever establishing a 
claim to the annuity, & paid over to 
C., who herself was one of the exors. & 
under the will was entitled to the 
residuary income, the moneys which, 
if X. were entitled, ought to have been 
paid to him. The Privy Council 
decided in bis favour as to the annuity 
& on a claim to be paid interest by the 
oxors. :--JTeld: C.’a right was so 
doubtful that the oxors. had been 
guilty of negligence & were liable to 
pay interest upon the annuity at 5 per 
cent. per annum without rests.— Re 
PATTON, [1931] 3 D. L. R. 544; OJ R. 
348.—CAN. 


PART VI. SECT. 6, SUB-SECT. 7.—A. 

sq. Jurisdiction of réegistrar—Should 
"ot nase upon his own accounts.}-—Re 
Bent, (1997} 1 D. L. R. 592; 59 
N, 8. R. 107.—CA e 

sr. Jurisdiction of Surrogate Court.) 
—Re MACINTYRE (1906), 11 0. L. R. 
136.—CAN. 

st. ———.}—Upon an audit of the 
accounts of the exors. of B. deceased, 
the judge of a Surrogate ct. took 
evidence with a view to determining 
a& question as to ownership of certain 
mtges., cach of which had been taken 


Cases 781la—7584. 


7811a. Who may re-open.]——A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 


ENGLISH AND Empire Diaest SUPPLEMENT. 


on C., a volunteer :——-Held: C. could not, 
against the will of A., open the settlement of 
accounts with the exors.—PARKER v. BLOXAM 
(1855), 20 Beav. 295; 52 BH. R. 616. 


Part VII.—Actions by and against Representative. 


7489a. In whose name—Deceased’s property assigned 
to assignees before death.]—-The property of 
an intestate was assigned to assignees previous 
to his death; pltf. administered, & applied 
to deft. for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
such action was 
well brought.—BranpT v. HEATIG (1818), 2 


of administrator :—Held : 


Moore, C. P. 184. 


7492a, Suit for account of testator’s estate.]— 


jointly in the names of deceased & 
another person. These mtges., accord- 
inge to the contention of resps., should 
be regurded as assets of the cstate & 
accountable for by the exors. While 
the surviving mtgee. in each case con- 
tended that he was entitled as survivor 
to the security & the fund represented 
by it:- Held: the judge had juris- 
diction to make the proposed inquiry. 

-Re BAKCHLER, [1931128 D. L. Ll. 997; 
66 0. I. TK. 483.—CAN, 

7296 i. Passing accounts—Costs— 
Form of —order.}—Re HASLETT?T, 
MCKENNA Uv. HASLETT, [1927] V. L. RR. 
21 ; 48 A. Ty. TT, 125; {1927} Argus 
L. R. 12.—AUS. 

7296 ii. —— Application of King’s 
Bench rules to Surrogate court.}—The 
Surrogate ct. in Saskatchewan is 
governed with respect to the passing 
of accounts by K. B. rules 301-319 so 
as they are applicable. He Krauss 
EsTatre (Sask.), [1929] 3 W. W. R. 
205.—CAN. 


PART VII. SECT. 1, SUB-SECT. 7. 

1 i. ——- Evidence of opposite 
or interested party.]-~TAYLOR v. REGIS 
(1895), 26 O. R. 483.—CAN. 


PART VII. SECT. 1, SUB-SECT. 9.—A. 


sv. General rule.J—In lMtigating with 
third persons, cxors. are, with respect 
to costa, in the same position as parties 
who Iitigate in their own right.—- 
GREAT WESTERN Ry. Co. v. JONES 
(1867), 13 Gr. 355.—CAN. 

sw. Liabwlity on failure of appeal— 
Appeal without merit or aubstance.}— 
The costa of an appeal without merit 
or substance taken by a personal 
representative :—/Teld; to ho payable 
by euch representative in his individual 
capacity.—-STRELIOFF ¢. FyRar NaA- 
TIONAL BANK OF JOLIET, {1925] 2 
W. W. R. 501.—CAN. 


PART VII. SECT. 1, SUB-SECT. 9.—B. 


7548 iv. ——.)-— BILLETr v. 
BILLeTT, [1929] 2 D. L. R. 9445 1 
W.W. HK. 778; 23S. L. R. 630.—- CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 


sx. Application by originating notice 
to presume death of erecutor.J—Pitf. in 








an action against exors. alleged to be 
surviving exors. may, under rule 
928 (h), apply by originating notice 
for an order declaring that the other 
exor. named in the will is deemed or 
presumed to be dead, even though the 
allegation in the statement of claim 
of his death is formally denied in the 
statement of defence.—Re BRICKER 
Estark (Man.), [1929] 3 W. W. R. 
697; {1930} 2 1). L. TR. 146.—CAN. 


PART VII. SECT. 2, SUB-SECT. 5.— 
B. (a). 


sm. 4ppointment by foreign court, }— 
An exor. or administrator cannot, an @ 
general rule, be sucd as such in the cts. 
of any State or country other than 
that in which he received his appoint- 
ment.—GoonBun v. MrrcHeLt, (1926) 
2D. L. R. 640; [1926] 2 W. W. R. 67; 
$5 Man. L. jh. 569.—CAN. 


PART VII. ER a haa 5.— 
« (6) fi. 
so. To action by widow— Under 
Widow's Relief Act--Six months after 
death of husband.J—-KROGMAN v. DICK- 
SON, [1928] 2 D. L. lt. 948.—CAN. 


PART VII. SECT. 2, SUB-SECT. 5.— 
B. (g) i. 

s. .dction commenced within one year 
from death—Necessity for leave of court 
—Probate Act (N. S.), & 43 (7). }-— 
WAISH 2. EASTERN TRUST Co., [1932] 
37D. Ui. KR. 525. - CAN, 


PART VII. SECT. 2, SUB-SECT. 6.-—A. 


p i. Claim for deceased’s board 
during lifelime.J)—Re THOMPSON (1926), 
58 N. S. R. 489.—-CAN. 





PART VIL. SECT. 2, SUB-SECT. 8.— A. 

a i. -—~—.}-—-The proper 
form of judgment against exorg. or 
administrators in respect of a Hahility 
of deceased is for payment in due 
course of administration, unless there 
is on their los a distinct affirmative 
admission of assets sufficient to poy all 
creditors: upon a judgment for the 
amount recovered to be paid in due 
course of administration it is improper 
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Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party.—SMITH v. O’GRADY (1870), 
L. R. 3 P. C. 311; 7 Moo. P. C. C. N.S. 106 ; 
39. J. P. C. 63; 23 L. T. 476; 49 W. R. 
22; 17K. R. 41, P. C. 


7584. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


to issue execution.--Re HEXTALL 
ESTATE, [1921] 1 W. W. R. 118; 56 
D. L. R. 710.—CAN. 


PART VII. SECT. 2, SUB-SEOT. 8.—-C. 

di. Judgment against defendant 
administrator of estatc.|}—A certificate 
of a county ct. Judgment against 
‘A. B., administrator of the estate 
of X.,”’ charges A. B. personally & 
not the catate.—Re Jorce & SCARY 
(1889), 6 Man. L. Rt. 281.—CAN. 

fi. -———- Contribution from devisees. ] — 
EMERSON v. CANNIFF (1878), 26 Gr. 
149.—CAN. 


PART VII. SECT. 2, SUB-SECT. 9.—-A. 
5 i. Widow's costa of application 
for relief under Devolution of Estates 
Act, R. S. S., 1920 (c. 73), 8. 24. )]— 
Re MowcnEnKo, [1926] 1 D. L. R. 
20 Sask. 


265; [1926] 1 W. W. R. 139; 
L. R. 279.—CAN. 

sii, ——— Litigation caused by legatee. } 
—O’'SULLIVAN wv. HARTY (1885), 11 
8. C. R. 322,—-CAN. 








PART VII. SECT. 2, SUB-SECT. 10.—A. 


7783i. Garnishee proceedings— Decree 
in administration suit—Damages re- 
covered by administratrix under Fatal 
Accidents Act—Garnishee summons set 
aside.}—MCEWAN ¥. SPECKT (N. W. T.) 
(1906), 4 W. L. R. 325.—CAN. 


PART VII. aad a eee 10.— 
. (a). 
az. Priority of erecution--— Over pur- 
chaser from executor, }~ HENRY v. SUARP 
(1871), 18 Gr. 16.—CAN. 


PART VII. are 7" ee 10.— 


li. .J—Jield : land & tenementa, 
held in fee simple by debtor at the time 
of his decease, might be taken in execu- 
tion on a judgment against his exor. 
or adininistrator.-—-Forsyta & RicH- 
ARDSON ¥. HALL (1830), Dra. 304.—CAN. 

sb. Judgment by default-—Notwith- 
standing insufficient personal assets.j— 
Hield:: the exor. was not entitled to 
an injunction against proceedings on 
the judgment.-—-DONER v. Ross (1872), 
19 Gr. 229.—CAN. 





Vol. XXIV.—Executors and Administrators. 


Cases 7812a—8484. 


Part Vill—Administration by Court. 


7812a. Public trustee-—Appearing as plaintiff & 
defendant—Improper. |—PHILLIPs, Re, PUBLIC 
TRUSTEE v. MEYER (1931), 101 L. J. Ch. 338 ; 
716 Sol. Jo. 101. 
Compare No. 8757a, post, 

7867. Add. Annotation :—Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 

7990. Add. Annotation :—Refd. Re Robertson’s 
Application (1929), 46 T. L. R. 17. 

7998. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 


8014. Add. Annotations :—Aa to (1) Refd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61; 
Robinson v. Speakman or Robinson (1929), 
69 L. Jo. 61. 


8018. Add. Annotations :—Refd. Hunter v. Stadt- 
ische Hochseefischerei Gesselschaft, [1925] 2 
K. B. 493; Lazard Bros. & Co. +. Banque 
Industrielle de Moscou, Lazard Bros. & Co. 
ey Bank, Ltd. (1931), 101 L. J. K. B. 
Oo. 

8270a. Separate sets of trustees of settled 
shares.}|—-Re Scort, Scorr v. Scorr (1926), 
71 Sol. Jo. 430. 


8280a. Power of court to order—Ancillary to order 
relating to management of property—R. 8S. C. 
Ord. 55, r. 2 (13).]—When, in an administra- 
tion action upon a summons connected with 
the management of the property, under above 
sub-rule, a judge of the Ch. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 





PART VIII. SECT. 1, SUB-SECT. 4. 


chewan is confined to 


standing in ct. to thé general credit of the 
action.—Re TERRY, TERRY v. TERRY, [1929] 
2 Ch. 412; 98 L. J. Ch. 486; 141 L. T. 586; 
45 T. L. R. 539. 


‘8310. For ‘‘ Ord. 45” read “ Ord. 15.” 


Weatherill, [1929] 2 Ch. 213. 


8342a. Action against representative-—Payment into 
court—Subsequent action by  creditors— 
Whether creditors entitled to fund in court.]—- 
A bill was filed by a cestui que trust against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. 8B.’s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained :— 
Held: the decree in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
part of it with the other creditors of 
Smit v. Brrce (1840), 3 Beav. 10; 9 L. J. Ch. 
349: 4 Jur. 670; 40 E.R. 5. 

Annotation :-—Retd. Tomlin v. Tomlin (1841), 1 Hare, 236. 


8349. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 2638. 


83871. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


8484. Add. Annotation :—As to (1) Refd. A.-G. 
v. Jackson (1982), 48 T. L. BR. 261. 


Green _v. 


ad 
e 


** matters & 


b i. —-— Cannot entertain claim for 
balance on mortgage by executors to pay 
debts d legacics.J—Re RICHARDBON'S 
ESTATE (1890), 22 N.S. R. 416.—CAN. 

gi. --—~ Application for dircctions— 
Previous decree to deliver property in 
sub-court,|}--~Where a decree was 
obtained by a legatee against the exor. 
for delivery of the property in a suit 
in & sub-court, & subsequently the exor, 
filed a petition in the High Ct. under 
Indian Succession Act, XXXIX of 
1925, 98. 302, for directions as to the 
fund relating to a charity mentioned 
in the will but not dealt with by the 
decree of the lower ct., tho High Ct. 
had jurisdiction to give directions, as 
the matter was not adjudicated in the 
suit, but would not give directions 
where the maticr had been definitely 
settled in a properly constituted suit.-- - 
AKKAYYA tv. WANAMA LAKSHAMMA 
(1927), IL L. R, 51 Mac. 849.—IND. 


_& ii. 1'o determine who are bene- 
fiviaries.}—--The ct. has jurisdiction to 
make an order determini who are 
the beneficlaries entitled under a givon 
will, & in such a case it) may direct the 
registrar to conduct an inquiry for the 
purpose of obtaining the information 
upon which such F risdiction could 
properly be exercisod.-—F2e FLANAGHAN, 
11929] e Li. L. R. 746.-—N.Z. 

sm. Surrogate Court — Accounts, }-— 
An order directing an inquiry upon the 
footing of wilful default’ in the 
accounts of an exor. or administrator 
In beyond the jurisdiction of a Surrogate 
Ct. in Saskatchewan; it being one 
which can be mado only by the Ot. of 
King’s Bench. The jurisdiction con- 
ferred on the Surrogato Cts, in Suskat- 





causes testamentary,’ i.e, matters & 
causes relating to tho grant & revoca- 
tion of the probate of wills & of 
administration & incidental matters.— 
Re McELHINNEY Estate, STANDARD 
Trusrs Co. v. MCELHINNEY (Sask.), 
{1929] 3 W. W. R. 664; [1930] 2 D. L. R. 
290; 24 S. L. R. 160; revsg., [1929] 4 
D.L. R. 783; 3 W. W. 1. 105.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

sa. Share of next of kin—Mortgagec 
of..\—Held; entitled to bring pro- 
ceedings. —-SwWEENEY wv. GALLAGHER 
(1888), 22 I. L. T. 82.— » 

sb. Assignee of.J\—IIeld: en- 
titled to bring the ai pace antl Sy 
v. GILSENAN (1901), 36 I. L. T. 35.—IR. 





PART VIII. SECT. 3, SUB-SECT. 2.—B. 

7987 ii, ———.}—-SORBY v. PARKER 
(1920), 52 D. L. R. 692.--CAN. 

sd. Not question whether property part 
of estate. |——Re CoLirns, [1927] 4D. L. R. 
770; 61 0. L. R 225.—CAN. 

se. Question whether executors might 
act without consent of named person. }— 
Re Roogrrs, {1929) 1 D. L. R. 116; 
63 O. L. R. 180.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 1. 
n i, -~——.}-—-GILBERT v. JARVIS 
(1869), 16 Gr. 265.—CAN. 


PART VIII. SECT. 5, SUB-SECT, 3.——G. 

8199 fi. —— Where personal 
estale sufficient if properly administered 
— Limit of time for application for sale. } 
—PEROPLH’S BANK v. Markow (1825- 
1897), N. B. Dig. 312.—CAN. 





PART VIII. SECT. 5, SUB-SECT. 3.— 
H. (b). 


h i. Balance on bond—After 
foreclosure & sale by mortgagee.)-—Re 
Steal i EsTaTE (1884), 5 R. & G. 


h ii. Not debt arising out of 
illegal transaction.]—Re GHEE, Ir p. 
LOWE KING, PUBLIC TRUSTEE v. LOWE 
KING, [1928] N. Z. L. R. 266.—N.Z. 

8228 i. Mortgage debt---Purchase 
of land by deceased—Payment of mort- 
gage as part of purchase price.|-—Held : 
the mtgec. was entitled to prove for 
the balance of the mtge. debt nst 
the general estate of the purchaser.— 
Re Cozier, PARKER v. GLOVER (1877), 
24 Gr. 537.-——CAN;: 


PART VIII SECT. 5, SUB-SECT. 3.— 


_sf. Parol evidence.|—~ Held: the 
master had properly received parol 
evidence to ostablish the widow’s 
claim in question.-Ross v. Mason 


PART VIII. SECT. 5, SUB-SECT. 4.—C. 


ni. —— Disposal of assets.|--Where 
a creditor or one of the next of kin in- 
stitutes an administration sult against 
an exor. the institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens into 
operatoe: & does not deprive the cxor. 
of the power to dispose of assets, 
unless pitt. has obtained an order 
appoin a receiver or an injunction 
restraining the exor. from exercising 
the powers vested in him.—-LEEZ LIM 
Ma Hock v. Saw Ma Hone 1923), 
I. L. R. 2 Ran. 4.—IND, 











Cases 8484a—8802. ENGLISH AND Emprre Diaest SuPPLEMENT. 


8484a. ——— Valuation of annuity payable under 8558. Rr cross-reference following this casc 


payment included.|—-In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 


annuity continues for the period normally to: 


be expected, the estate will not suffice to meet 
the debts & the annuity in full.— Re PINK, 
ELVIN v. NIGHTINGALE, [1927] 1 Ch. 237; 
Con J. Ch. 202; 186 L. T. 8399; 70 Sol. Jo. 

8487. Add. Annotation :—Refd. A.-G. v. 
(1982), 48 T. T.. R. 261. 


8505. Add. Annotation :—Refd. Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202. 
8507. Add. Annotation :—Refd. Re Bush, Lipton 

(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202. 
8509. Add. Annotations :—-Apld. Re Bush, Lipton 

(B.), Ltd. v. Mackintosh, [1930], 2 Ch. 202. 

art Cockell, Jackson v. A.-G., [1931] 1 


Jackson 


8512. Add. Annotation :—-Refd. A.-G. v. Jackson 
(1982), 48 T. I.. R. 261. 
8516a. ———- -——- In creditor’s action—Beneficlary’s 


action followed by creditor’s action.] — Re 
SAGAR, RUSSIAN COMMERCIAL & INDUSTRIAL 
TRADE v. KOGAN, KOGAN v. KOGAN (1930), 
70 L. Jo. 10; 169 L. T. Jo. 557; [1930] 
W.N. 149. 
8520a. Rate of interest.|—-Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent. per annum calculated down to 
the date of payment, & Bkpcy. Act, 1914 
(c. 59), s. 66, does not apply to such a case.— 
Re WELLS, 11929) 2 Ch. 269; 98 L. J. Ch. 
407; 141 L. T. 323; [1929] B. & C. R. 119. 
Annotations: -—-N.F. Re Bush, Lipton (B.), Ltd. v. Mackintosh, 
(1930) 2 Ch. 202. Folld. Re Bailey, Duchess Mill, Ltd. v. 
Bailey (1932), 76 Sol. Jo. 560. 
8520b. -}+~-In the administration of the 
estates of deceased insolvents by the Chancery 
Div., Bkpcy. Act, 1914 (c. 59), s. 66 (1), 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 5 per 
cent. until all the debts proved in the estate 
have oe paid in full—Re Busy, LIPTon 





(B.), Lrp. v. MACKINTOSH, [1930] 2 Ch. 202 ; 
99 L. J. Ch. 503; 143 L. T. 700; [1929] 
B. & C. R. eae 


Anndtation:—--N.F. Re Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 76 Sol. Jo. Fe 6G, 


8520c. ~/+~Re BartEy, DucHEss MILL, Lrp. 
v. BAILEY (1932), 76 Sol. Jo. 
Lancaster). 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 





cul 
Gr. 607.—CAN 


sy. Jneurance policy—FProtected for 
payment of debta-—Under Life Inaurance 
Act, 1908, s. 65.}—Where an insolvent 
estate includes the proceeds of an in- 
surance policy protected for dececased’s 
debts by the above Act, the policy 
moneys are liable for al] testamentary 
expenscs aris in the administration 
& realisation thereof; funeral & the 
other testamentary expenses are borne 
by the pretecten polic oy moneys & the 


Over claim 


279.— CAN. 





Annotations :—Consd. Re Middleton, Thompson v. 


or.J—TAYLOR v. BRODIE (1874), 21 


PART VIII. eae aon SUB-SECT. 3.— 


sb. iene, of deceased adminis- 
trator-——Priorit of 





a (n) Set-Off. 


8558a. Effect of agreement to exclude.}] — fe 
BAILEY, DucHEss Mitt, LYrp. v. BAILEY 
(1932), 76 Sol. Jo. 560 (V.-C. of Lancaster). 
8757a. Costs of Public Trustee—aAs plaintiff in one 
capacity—-Defendant in another capacity.}— 
Re ABERCROMBIN’S WiLL TRUSTS, PUBLIC 
TRUSTER v. ABERCROMBIB, [1931] W. N. 109; 
ae 1L. T. Jo. 416. 
ne Phillips, Public Trustee v. Mayer 
mae TIN 76 ‘Sol. 


Compare No. 78128, ante. 


8758a. Claims against legatee exceeding legacy. |— 
By the decree sums due from a legatee were 
ordered to be set-off against her share of 
testator’s estate, & her costs were ordered 
to be paid to her solr. it being found that the 
claims against her exceeded her portion of the 
estate, & the legatee being insolvent, an 
application was made by motion, that the 
costs ordered to be paid to her solr. might 
be carried to the credit of her account. The 
ct. stayed the payment of the costs for a 
month, in order that the matter might me 
set right. —NICHOLSON v. NorRTON (1844), 7 
Beav. 67; 13 L. J. Ch. 140; 2L. T. 0. S 
345; 49 E.R. 988. 


8768a. Costs of proving debt before master.}— 
Costs of proving a debt before the master 
under the usual decree upon a creditor’s bill 
not allowed.—ABELL v. SCREECH (1804), 10 
Ves. 355; 32 E. R. 882. 

Annotation :—Consd. Watkins v. Maule (1821), Tac. 105. 


8790a. -}—A bill was filed for the administra- 
tion of the real & personal estate. <A part 
of the real cstate was specifically devised, & 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 
undisposed of, & went to the next of kin :— 
Held: the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate.—SANDERS  v. 
MILLER (1858), 25 Beav. 154; 53 E. R. 7 ; 
sub nom. SAUNDERS v. MILLER, 6 W. R. 454 





Harris 
Refd. Randfield v. Randifield (1863), 
Patching v. Barnett (1881), 51 L. J. Ch. 


(1882) 19 Ch. D. 552. 
32 L L. J. Ch. 668; 


560 (V. -C. of 8802. Add. Annotation :—As to (2) Refd. In the 


Estate of Plant, Wild v. Plant, [1926] P. 139. 


Next of who are successful in 
eatatiuantie thefr claims as such before 
the chief clork are entitled to be paid 


their costa incurred in so doing out of 
sage Rcstaplig of the  inteatate.-—He 
CHASE v. LAYTON (NO. 2), 


ROOK, 
original estate— i028] VL L. R. 212.—AUS 


surely company on 
administrator's bond. Nova SCOTIA 
TrRusT Co. v. UNITED STATES FIDELITY 
& GUARANTEE Co., {1931] 3 D. L. R. 


PART VIII. SECT. 8, SUB-SECT. 2.—C. 


8771 i. on e & assignee——Whether 
legatee’s co only allowed.|——Orders 
for costs, in administration suits, should 


be made in such a form that a person 


remainder of the ostate in proportion PART VIII. SECT. 8, SUB-SECT. 1.—A. TT 
ead their Mr hr Oca Cre pa v. PUBLIC $559 ii. Costs of mortonoes’s dd eR oer d eae sere iss 
N oe [1924] N L. R. 840— action to realise security & for adminis- matter of costs created by the fact that 
tration. ae EONARD ¥. Tr (1891), another co-sharer O esighed or 
PART VIII. SECT. 7 s _ 27. R. Ir. 418.—IR. encumbered his share.—NATIONAL IN- 
B66) Se te: SBURANOCE Co., LTD. v. NISSIM ABRAHAM 
as PART VIII. SECT. 8, SUB-SECT. 2.—A. Gunpay (1928), I. L. "R. 56 Calo. 447.—- 

sz, Overpayment— Liability of eze- fi. ——— Establishing claim as euch.}-—- IND. 
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8815. Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1982), 48 T. L. R. 
617. 

8819a. —-— ———-.]—‘' Testamentary ex- 
penses ’’ directed to be paid out of a particular 
part of testatrix’s property include the costs 
of unsuccessful claimants to a legacy made 
defts. to a summons by trustees for obtaining 
the direction of the ct. as to whom the legacy 
should be paid. The costs of unsuccessful 
claimants a legacy who are made defts. 
to a summons by the trustees of the will 
for obtaining the direction of the ct. as to 
who is entitled to the legacy will be ordered 
to be yey out of the estate, notwithstanding 
the objection of the residuary legatee or 
other person entitled to that part of the estate 


ere ae eee 


3] 


Cases 8816—9014. 


out of which such costs will become payable ; 
& such costs will be ordered to be paid as 
between solr. & client, notwithstanding the 
objection of the same person.— He CLARKE, 
CLARKE v. St. MARy’s CONVALESCENT HOME 
(1907), 97 L. T. 707. 


Annotation :-—Consd. Re Hall-Dare, Le Marchant v. Lee 
Warner, [1916] 1 Ch. 272. 


8841a. —_—— sre cg Porrs, HOOLEY v. 
FOUNTAIN, [1884] W. N. 106. 


8866. Add. Annotation :—Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 
8891. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 
9014. Add. Annotation :—As to (4) Refd. In the 
'* Ketate of Plant, Wild v. Plant, [1926] P. 139. 
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Cases 32— 74a. 


ENGLISH AND Empire Digest SurPLEMENT. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part |—Extradition to Foreign Countries. 


32. Add. Annotation :—Generally, Refd. China 
Navigation Co. v. A.-G. (1932), 48 T. L. R. 
375. 

87. Add. Annotation :—As to (1) Refd. R. v. 
Beebe (1925), 133 L. T. 786. 

66. Add. Annotation :—-Distd. Kossekechatko 1. 
A.-G. of Trinidad, [1932] A. C. 78. 

74a, —---- -—-—-.]—Applts. were brought before a 


magistrate in Trinidad under sect. 5 of the 
French Guiana Extradition Ordinance of 
Trinidad charged with being fugitive criminals 
from French Guiana, where there is a penal 
settlement. At the hearing it was proved 
that they had cach been convicted in France 
of a specified crime, & had each received a 
sentence of imprisonment which was un- 
expired. The magistrate made an entry in 
his magistrate’s book against their names 
* extradition ordered.’’ lle did not, how- 
ever, make, as he should have done, an 
order under Extradition Act, 1870 (c. 52), 


Governor’s warrant for surrender. Instead 
another magistrate, who had not heard the 
case, made a detention order under sect. 3 
of the Ordinance, which section applies to 
suspected fugitives. Upon habeas corpus 
proceedings :—Held: the appellants should 
be released: (1) because under the terms 
of the extradition treaty with France they 
could be extradited only if the crimes of 
which they had been convicted were com- 
mitted in French territory, & there was no 
evidence that that was so, nor was it 
necessarily involved in’ the convictions ; 
(2) because sects. 11 & 12 of the local Summary 
Conviction Offences (Procedure) Ordinance 
did not make the entry in the magistratc's 
book equivalent to an order under Extradi- 
tion Act. 1870 (c. 52), s. 10, & the irregularitics 
with regard to the order signed prevented the 
detention of applts. from being warranted. 
KOSSEKECHATKO v. A.-G. FOR TRINIDAD, 
[1932] A.C. 78; 101 ft. J. P.C.17; 146 L. T. 





s. 10 (made applicable by sect. 5 of the 
for committal to await the 


Ordinance), 


PART I. SECT. 1, SUB-SECT. 1. 


ei, —-—— -J—The East Indian 
Dependencies of I'rance, having becn 
expressly excluded from the IExtra- 
dition Treaty of 1876, & not being 
States or parts of a State to which the 
Mixtradition Acts of 1870 & 1873 apply, 
are not ‘ Forcign States’ within 
Indian Extradition Act of 1903. 
Extradition in the Must Indian posses- 
sions of Great Britain & France is 
governed by Art. IX. of the Treaty of 
Mar. 7, 1815; & that article con- 
ternplating summary delivery at the 
request of any authority of either 
High Contracting Party & not pro- 
viding any special procedure for the 
puree of extradition, the British 
ndian Govt. may, on the statement 
of the Govt. of Pondicherry that a 
British Indian subject has committed 
the offence of theft within its territory 
& on its demand, deliver him up to the 
Govt. of Pondicherry, without holding 
an inquiry to satisfy itself that there 
is a primd facie casc against the person 
whose extradition is sought.—dJve 
MutTnu Repvi (1930), I. L. RR. 53 Mad. 
1023.—IND. 


PART I. SECT. 2, SUB-SECT. 2.—B. 


sa. Obtaining by false pretences— 
Extraditable offence.|\—Re MARTIN (No. 
2) (1897), 2 Terr. L. R. 304.—CAN. 


sb. —— Not ertraditable.J—Goods 
are not ‘ other property ”’ within the 
moaning of the words, ‘ obtaining 
money, valuable security or other 
property by false pretcnces,’’? which is 
clause 7 of the sched. to the Iixtra- 
dition Treaty with tho United States 
of America. Therefore, the offence of 
obtaining goods by false pretences is 
not extraditable under sajid treaty.— 
Re Roses, [L9SE] 2 W. WO 7995 56 
Can. (. 5 1625 44 B.C. Re 203, 
CAN. 

se. Hrocuring abortion.}—The_ pro- 
curing abortion held extraditable on 
the demand of the State of Alabama.— 
ste O'Connor, [1928] 1 D. L. RR. G58: 
(1928) 1 W. W. R. 65; 39 BG OR. 
271; sub nom. Kx p. O’CONNOR, 49 
Cap, Crim, Cas. 151.—CAN., 


sd, Lvevenue offences — Breach of 





Hiarrison <Anti-narcotic Lauw.)-—'The 
rovernment of the United States of 
America is entitled to apply for oxtra- 
dition for alleged breaches of the 
*“‘ Harrison Anti-Narcotic Law ” with 
respect to the ‘* having in possession ”’ 
or ** buying ”’ or “* selling,” ctc., drugs. 
Although the Supreme C't. of the 
United States has declared said Act to 
be within the powers of Congress 
because the incorporation thercin of 
provisions for a tax or licence fee 
rendered it a revenue measure, yot on 
an application for extradition for such 
offences, the Act having been declared 
constitutional, both the judgment, 
which recognises the dual aspect of the 
legislation, & the Act itself must be 
taken as a whole; &, therefore, the 
contention that said offences are 
breaches of a revenue law & therefore 
not extraditable was not sustained.— 
Ree Girrorp (No. 2) (Man.), [1929] 3 
W. W. R. 496: [1930] 1 D. L. R. 752; 
02 Can. Crim. Cas. 243.—-CAN. 


ge. -}—In viow of the 
decisions of the Supreme Ct. of the 
United States holding that the 
‘* Harrison Anti-Narcotic Law’ Js a 
revenue measure & that the provisions 
thereof for the suppression of narcotics 
are constitutional only because they 
are regarded as in aid of the collection 
of the taxes imposed by tho Act, 
offences against sald provisions are 
breaches of a revenue law & thorefore 
not. extraditable.—Re SremMan, [19380] 
1 W. Ww. R. 970.—CAN. 


sf. ~.}—-iic SIEMAN (No. 2), 
[1930] 2 W. W. R. 111.---CAN. 








PART I. SECT. 3, SUB-SECT. 1. 


39 iv. ——~ Application by Irench 
Republic—Extradition tw Saar Basin 
of Germany.j—Re INCAMPR, [1928] 3 
Pan R. 240 ; 49 Can. Crim. Cas. 386.— 


ti. .}--Extradition proceedings 
need not originate in the foreign 
country.—Zte O’CONNOR, [1928] 1 
D. L. R. 558; [1928] 1 W. W. R.65; 39 
B.C. 1.2713; sub nom. Ex p. O’CONNOR, 
49 Can. Crim. Cas. 151.—CAN. 


32 





101; 29 Cox, C. C. 394; 48 T. L. R. 27; 75 
Sol. Jo. 741, P. C. 


PART I. set i ‘a aes 3.-- 
e a s 
68 i. Identity of accuacd.|—Evidence 
which under Canadian law may be 
inadmissible on a trial because the 
prisoner had not been properly warned 
of the possible consequences of the 
making of a statement or giving answers 
to a policemnan’s question is at least 
adinissible on cxtradition proceedings 
to prove the identity of the person 
urrested with the person charged.— 
Re O’CONNOR, [1928] 1 D. L. R. 558 ; 
[1925] 1 W. W. BR. 65; 39 B.C. R.Y71; 
sub nom. Ex pnp. O'CONNOR, 49 Can. 
Crim. Cas. 151.-—CAN. 


PART I. SECT. 8, SUB-SECT. 8.-- 
C. (a) ii. 


83 iv. -J-—While the imputed 
offence must be shown to be a crime 
under the law of the demanding State, 
yet, in determining whethor there is 
such evidence of ina f as accord: 
ing to Canadian law would justify a 
conimitment if the crime had been 
cominitted in Cunada, regard is to be 
had to the cssence of the act charged, 
& extradition is permitted if there 
cxists the elements of the imputed 
offence according to Canadian law.— 
WASHINGTON STATE v. FLETCHER, 
{1926} 3 D. L. kh. 426; (1926) 2 
WwW. W. R. 508; 46 Can. Crim. QOas. 
226; 20 Sask. L. R. 575.—CAN. 

c i, —-— Whether admissible as proof 
of lawof demanding State.) Ke WaGner, 
11928) 4 D. L. R. 615; 50 Can. Crim. 
Cas. 254.—CAN. 


f i. ——, }— Re CLARK (P. I. J.), 
[1929] 3 D. . R. 737; 51 Can. Crim. 
Cas. 302.---CAN. 


fii. - —.] -Where on an applica- 
tion before an extradition com. for au 
order for the surrender of tho aceused 
the evidence adduced shows a primd 
facie case of a crime known to the 
common law, the burden rests on the 
nceused to show that the alleged facts 
do not constitute a crime under the 
law of the demanding  state.—-Jie 
SULLIVAN & STATE OF CALIFORNIA, 
11932] 3 W. W. Rh. 167.--CAN. 


sl. Foreign law-—Mode of proof.}-— 





121a. 


Vol. XXIV.—Extradition and Fugitive Offenders. Cases 121a—160. 


Necessity for signature by magistrate 
hearing case.}—K OSSEKECHATKO v. A.-G, FOR 
TRINIDAD, No. 74a, ante. 


126. Add. Annotation :—As to (1) Refd. R. v. 


a Prison, Ex p. Shure, [1926] 1 K. B. 


Part Il—Extradition 


146a. Onus of proof of surrender under treaty.]— 


Applt. was brought before a tribunal in 
France on a claim for his extradition on a 
charge of false pretences. He waived all the 
formalities of extradition & was handed over 
to the English police. He was convicted in 
England on a charge of fraudulent conversion 
based upon the facts contained in the in- 
formation upon which the claim for extra- 
dition was made :—Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & France lay on applt., 
& he had failed to discharge that onus; 
(2) Extradition Act, 1870 (c. 562), s. 19, 
which, in effect, enacts that a person extra- 
dited may be tried for any offence which can 
be proved by the facts upon which the 


127. Add. Annotation :-——Consd. R. v. 


Brixton 
Prison, Ez p. Shure, [1926] 1 K. B. 127. 


186. Add. Annotation :—Refd. Eshugbayi Eleko 


v. Nigeria Government (Officer Administer- 
ing), [1931] A. C. 662, 


from Foreign States. 


surrender was grounded, was not abrogated 
by the provisions of Art. IV. of a treaty of 
extradition made between this country & 
France, applied to the Act of 1870 by & 
embodied in an Order in Council, which 
prohibited the trial of such person for any 
offence other than that upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fraudulent 
conversion.—H. v. CORRIGAN, [1931] 1 K. B. 
527; 100 L. J. K. B. 55; 1441. 7.187; 47 
T. L. R. 27; 29 Cox, C. C. 198 ; 22 Cr. App. 
Rep. 106, C. C. A. 


146b. For what offences triable—Extradition Act, 


1870 (c. 52), s. 19-——Effect of Treaty with 
France, 1878.]—-R. v. CORRIGAN, No. 146a, 
ante. 


Part I|l—Surrender between British Dominions inter se 
and the United Kingdom. 


148. .4dd. Annotation :— As to (1) Apprvd. Sobhuza 
II. v. Miller, (1926] A. C. 518. 





Pa ee Le eeenatinnadiaatihenketeanane ea 


UTAH STATE vo. JONFS (1925), 44 Cun. 
Crim. Cas. 355; [1925] 3 W. W. It. 
750.—CAN. 


PART I. Serr a SUB-SECT. 3.— 
. i. 
sm. Only evidence admissible under 
ler fori—N ot hearsay. |— Re GRABOWSKY 
(1930), 53 Can. C. C. 75.—CAN. 


PART I. SECT. 3, SUB-SECT. 3.—D. 


60. Power of judge or commissioner 
to grant.J}—An extradition judge or 
comr, has the power in his direction to 
ecrant bail, but before it will be granted 
especially strong grounds should be 
shown in support of the application 
therefor.—Unirep STATES GOVERN- 
MENT vw. GIFFORD (Man.), [1929] 1 
W. W.R. 879; [1930] 1 D. L. IR. 800; 
a2 Can. C. Cc. 355.~—-CAN. 


PART I. SECT. 8, SUB-SECT, 3.—E., 


b i. ——.}—Re Martin (No. 2) 
(1897), 2 Terr. L. R. 304.—-CAN. 
PART II. 
li, —— -—-—.J]—Where a person” 


who has been accused of an extra- 
ditable offence & arrested in the 
United States under instructions from 
the Canadian authorities waives extra- 
dition proceedings, he may be tried 
here for any other offence committed 
before he was brought back, even 
though such other offence fis not an 
oxtraditable one, & it was not until 
he was taken before an extradition 
comr. & charged before him that he 
agreed to return without extradition.—- 
Rn. vw Dreperion & Lisperty (Alta.), 
11929} 3 W. W. RR. 7483 (3930) 1 
D.L. R. 892; 24 Alta. L. R. 325; 52 
Can. Crim. Cas. 370.—CAN. 


PART III. SECT. 1, SUB-SECT. 3. 
sk. Not absconding from jail.}— 


159. Add. Annotations :—Apld. Re Paget, Ex p. 


OE ER ate enter ee = 


Official Receiver, [1927] 2 Ch. 85. 


Refd. 


Re Jawett, [1929] 1 Ch. 108. 


JAIPAL BHAGAT v. R. (1921), I. Le R. 
1 Pat. 57.—IND. 


PART III. SECT. 2, SUB-SECT. 1. 


f (p. 891)i. ——.]--Objection was 
tuken to the form of a warrant, as 
failing to show jurisdiction, since it did 
not show that M. was a fugitive 
offender & that he was charged with an 
offence to which the Act upplied :-— 
Tleld: this objection was unsustain- 
able in view of the facts alleged in the 
warrant, & also because the Act did 
not require the warrant to state that 
the offence charged was an offence 
within the Act; moreover, the 
warrant was merely one to apprehend, 
& had been endorsed in the manner 
provided by the Act.—Tnk STATE 
(KENNEDY) v. Livre, [1931) I. R. 
39.—IR. 

st. Cancellation of warrant—Juris- 
diction of Tigh Court.|—Although Ex- 
tradition Act, 1903, s. 15, empowers 
the Govt. of India & the local Govt. to 
stuy proceedings taken under chap. III 
of the Act & to direct any warrant to be 
cancelled & accused released, this does 
not oust the jurisdiction of the High 
Ct. to interfere where action has not 
becn taken under a valid warrant.— 
JarpaL BHaGAT v. R.(1921), I. L. R, 
1 Pat. 67.—IND. 

ab. Authentication of warrant & de- 
positions.| -1n proceedings before a 
magistrate under Fugitive Offenders’ 
Act, 1881, the endorsed warrant. for 
the apprehension of the fugitive bore 
the signature of a person who signed 
ax & magistrate; the signature was 
certified by the Acting British Resident 
of the locality. A witvess before the 
magistrate gave evidence identifying 
the signature of the magistrate & of the 
Resident, & stated that the magistrate 
was de facto exercising jitisdiction. 
Depositious put before the magistrate 
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160. Add. Annotation :—Refd. Campbell v. Poilak, 
[1927] A. C. 732. 


bearing the endorsenient ** True Copy ” 
were similarly signed, certitied, & 
identified :--ZZeld: loth the warrant 
& the copy of the depositions were 
duly authenticated as required by 
kugitive Offenders Act, 1881, as. 5, 29. 
—Re POUNDALL, A p. WILLIAMS 
(1931), 48 N.S. W. W. N, 228.—AUS. 

sd. Application of Order in Council 
How proved.|-- Promulgation of an 
Order in Council may be proved by the 
production of a copy of the Govern- 
ment Gazette containing the notice of 
proclamation of the Order in Council. 
The application of Fugitive Offenders’ 
Acts, 1881 & 1915, toa Protected State 
by Order in Council, which fs pro- 
claimed in the London Gazette, may be 
proved as an Act of Stute by tendering 
a copy of such Gazette. An Order in 
Council of the State of Perak made tho 
penal code of the Straits Scttlements 
applicable in Perak ** upon the publica- 
tion thereof in the Gazette.”” A book 
containing such Order was in evidence 
before a magistrate & contained a note 
that the Order was published in the 
Perak Government Gazette of wu 
certain date :-—Held: this notification 
afforded prima facie evidenco of the 
due publication of the penal code in 
the State of Porak since it. fell within 
the temns of N.S.W. Xvidence Act, 
1898, No. 11, 8s. 19 (1).—J?e SEEny, 
Ke p. Witritams (1931), 48 N.S. 
Ww. W N. 221.—AUS. 


PART III. SECT. 2, SUB-SECT. 2. 

k i. —-—— J—Held : the Presi- 
dent of the High Ct. is “a Judge of 
a Superior Ct.” within sect. 3 of 
Kugitive Offenders Act, 1881, & a 
District Justice of Dublin Metropolis 
is ‘‘a magistrate ’? who may exercise 
the powers conferred by sect. 5 of the 
Act.—_THr Stare (KENNEDY)  v. 
LITTLE, (1931) I. R. 39.—IR. 








Cases 8—72a. 


18. 


17. 


18. 


22. 


28. 
29. 


62. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


FACTORIES AND SHOPS. 
Part |.—Classification and Definitions. 


Add. Annotation :—As to (1) Consd. Mumby 
v. Volp (1929), 141 L. T. 663. 


After cross-reference following this case 


add :— 
Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).}—See Rates & 
RATING, post. 
Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., ete. (19 6), 143 L. T. 653. 
Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (19380), 143 L. T. 653. 
Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 
Citation :—For “2 B. & S.153”’ read “3 B. & 
S. 153.” 
Add. Annotations :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 


36a. 


38. 


39. 


40. 


41. 


Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 


——— Need not be by owner of building.|— 
Mumesy v. Votp, No. 98a, post. 


Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 


Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 


Add. Annotations :—Dbtd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 


After this case add :— 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).])—See RatTEs & 
RATING, post. 


Part I11.—Accidents. 


Add. Annotation :— Refd. 
British S.S. Co. (1928), 


d. Dew v. United 
139 L. T. 628. 


| 


68. Add. Annotation :—Generally, Refd. Atkinson | 


68a. 


PART I. SECT. 1, SUB-SECT. 1. 
82. 
within Factories Act, 1894.—SrELBY rt. 
ROR NIGEN (1901), 3S. A. L. R. 21.— 


k i. e 
(B. C.), (1929) 52 Can. C ‘ , ; 
(Be ) 3s an. Crim. Cas. 357 


™ i. 
situate 
a factory, was part of the facto 
RAMANATHAM 1. 
50 Mad. 834.—IND 


ve L. & N. EB. Ry. (1925), 42 T. L. R. 79. 

———-.]| ——- Resps., the occupiers of a 
factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information aguinst 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must: be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident :—Held: under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 





Flour mill.|—Held : a‘ factory ” "0 iii 





wane —~——,J—R. vw. WONG SAM 





-}-Held: a dryin ard 
about five or six ais fae 


ry.—— 
R. 


empl 
R. (1926), I. L. Piover ce 


as it would 


| 
| 
| 


have 
been securely fenced :—Held: (1) the 


71. 


2a. 


PART Il. SECT. 4, SUB-SECT. 1.—A, 


— ——,] 
charged under 1901 Act, s. 10 
with failing to keep ite factory in con- 
formity with that Act, in respect that justify that part being classified as 
a dangerous part of the mac 
cutter of a horizontal milling machine, 
was not either securely fenced, or iu 
such a position or of such construction 
as to be equally safe ue every person 
n 
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justices ought to have convicted them.— 
THOMAS v. BOLTON (THOMAS) & Son, LID. 
(1928), 189 L. T. 397; 92 J. P. 147; 44 
T. L. R. 640; 26 L. G. R. 459 ; 28 Cox, 
C. C. 529, D.C. 

Add. Annotations :—-Consd. Higgins v. Harrison 
(1932), 25 B. W.C.C.113. Refd. Atkinson v. 
L. & N. BE. Ry. (1925), 42 T. L. R. 79. 

-——.] —- An infant workgirl lost the 
ring finger of her right hand by accident 
arising out of & in the course of her employ- 
ment. She received compensation under the 
Workmen’s Compensation Act for a time, 
& then accepted £20 in purported settlement 
on the promise by the employer to re-employ 
her. o memorandum of this agreement was 
recorded. She worked at this employment 
for five years, when, by reason of trade con- 
ditions, she was discharged. She then com- 
menced an action against the employcr for 
damages for personal injuries resultant from 
the employer’s alleged breach of statutory 
duty to fence the machine. The action was 
tried by a judge alone, who found that the 
injury had been caused by the employer’s 
breach of statutory duty to fence, & that there 





question whether a part of the 
machinery was “ dangerous ”’ within 
the Act was one of degree, & the 
risk involved in the use of tho cutter 
did not reach a degree sufficient to 


co. was 
(1) (e), 


nery, the “dangerous”; (2) in any event, to 
secure @ conviction, facta must be 
established to support the sccond 
branch of the complaint, &, on tho 
facts, the charge was not proven.— 
LAUD & Srroup, [1927] 


the facto ER v. BARR 
if it had 8. O. (J.) 21.—SCOT. 


' Held: 


76a. 


76a _. : 
the occupiers of a factory. 
in their employment, following his 


dail 
sh 


charged that, contrary 
& VY CERSROP Act, 1901, 8. 10 (1) (¢), 


a Un 


ting in the dye-house to fix a belt 
on a pulley, & was caught in the 
bere d whirled round & killed. No 


e of shafting, was neither securely 
fenced nor in such a position nor of 
such construction as to be equally as 
safe to overy person employed or work- 
ing in the factory as if it had been 
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was no contributory negligence on the part 
of pltf. He, however, also found, having 
regard to the fact that the infant had received 
employment for five years after her accident 
under the agreement, that the agreement to 
accept compensation, though not registered, 
was for her benefit & therefore binding, with 
the result that the action was barred by 
Workmen’s Compensation Act, 1925 (c. 84), 
s. 29, of the Act. The infant appealed :— 
(1) without deciding whether the 
agreement was for the infant’s benefit or 
whether further proceedings might be taken 
under the Workmen’s Compensation Act. 
the action for breach of statutory duty 
failed because, on the evidence, the machine 
was not a dangerous machine within Factory 
& Workshop Act, 1901 (c. 22), s. 10, & there- 
fore there was no duty on the employer to 
fence it; (2) on the evidence, the accident 
was caused by the negligence of pltf., which 
was a complete defence to the action even if 
such negligence had only been of a con- 
tributory character.—HIGGINS v. HARRISON 
(1982), 25 B. W. C. OC. 118, C. A. 


—-——- Machinery equally safe fenced or un- 
fenced—Overhead shaft.|—Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case :—Held: the finding of 
the justices was not equivalent to a finding 
that the shaft was ‘in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,’’ which was the requirement of 1901 
Act, 8. 10 (1) (c), & there would have been no 


Defts. were _— securely fonced. 


A workman 


duties, climbed up a ladder to the = defts., in faili 


should 





to Factory 


of the mill gearing, namely, allege 





80. 


Sia. 
91. 


92. 
98a. 


Cases 72a—98a. 


evidence to support the latter finding.— 
ATKINSON v. LONDON & NorRTH EASTERN Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 
184L. T. 217; 90 J. P. 17; 42 T. LL. R. 79; 
28 L. G. R. 702; 28 Cox, C. C. 112, D.C. 


Add. Annotations :—As to (1) Consd. Dew v. 
United British S.S. Co. (1928), 1389 L. T. 628. 
Apld. [liggins ». Harrison (1932), 25 B. W. 


C. C. 1138. 
| 
No. 72a, ante. 
Add. Annotation :—As to (2) Consd. & Expld. 
Mumby v. Volp (1929), 141 L. T. 663. 


For ‘ 69 L. T. 622” read ‘‘ 79 L. T. 622.” 


Duty to keep in repair & free from obstruction 
~—Part of factory in occupation of lessee.]|—The 
supply of mechanical power referred to in 
Factory & Workshop Act, 1901 (c. 22), 
s. 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect. after the 
word “‘ supplied ”’ the words ‘“‘ by the owner.”’ 

X. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven :—Held: mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenerment factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition & free from 
obstruction.—MumBy v. Vour, [1930] 1 K. B. 














HIGGINS v. HARRISON, 


- 460; 99 L. J. K. B. 213; 141 L. T. 663; 93 


The justices dismissed 
the information, but stated a case for 
the opinion of the K. B. D. :—Held: 
ng to fence the line of 
shafting, had contravened Factory & 
Workshop Act, 1901, 5. 10 (1) (ce), & 
be convicted.—MINISTRY OF 


action by the widow of a deceascd 
employee against his employer pltf. 
that deft. in contravention of 
Factories & Shops Act, 1912 (N.S.W.), 
neglected & omitted securely or at all 
to fence the dangerous parts of a 
machine whereby deceased was injured 
& died. The jury returned a general 
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J.P. 197; 27 L. G. R. 594, D. C. 


verdict for deft. :—Held: in the par- 
ticwlar circumstances there should be 
a new trial, there having been a mis- 
direction on the question of contribu- 
tory negligence upon which the jury 
might have acteod.—CoFIELD v. WATER- 
LOO CASE Co., LTD. (1924), 34 C. L. R. 


one ac ually saw the occurrence, but, LABOUR FOR NORTHERN IRELAND vr. 363.—AUS. 

us portions of deccased’s clothing were Cowpy & Sons, [1929] N. I. 110.—IR. 

on the shaft, they probably got caught 81 iv. ~.}+—Con- 
in it. An information Aeatnet defts 81 iii. ——.]—In an tributory negligence is not a defence to 


an action to recover damages for 
personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a class of persons, of 
which pltf. is a member.—BOURKE v. 
BUTTERFIELD & Lewis, LTD. ats 
38 ©. L. R. 354; 27 8 R. N.S. W. 
339; {1927} Argus L. R. 3.—AUS. 


Cases 118 —180b. 


138a. 


153a. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


Part IV.—Dangerous and Unhealthy Industries. 


118. Add. Annotations :—-Folld. Manchester Ship 


Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. Refd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664; Bevan 
v. Nixon’s Navigation Co., [1929] A. C. 44. 


187. Add. Annotation :—Folld. Manchester Ship 


Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. 


138. Add. Annotation :—Refd. Manchester Ship 


Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. 


Docks Regulations, 1925, reg. 34.]— 
Reg. 34, provided: ‘‘ (a) Where there is 
more than one hatchway, if any hatch of a 
hold exceeding five feet in depth measured 
from the level of the deck in which the hatch 
is situated to the bottom of the hold, is not 
in use for the passage of goods, coal, or other 
material, or for trimming, & the coamings 
are less than two feet six inches in height, 
such hatch shall either be fenced to a height 
of three feet or be securely covered .. .”’ :— 
Held: (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, which 
was not in use but which had been used 
during the process of unloading a ship lay 
upon the person who by himself, his agents, or 
workmen carried on the process of unloading, 
& not upon the owner, master, or officer in 
charge of the ship; (2) fur the purposes of 
the 1901 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
unloading, & the work of unloading was not 
completed till the hatch was covered.— 
MANCHESTER SHIP CANAL Co. v. DIRECTOR 
OF PUBLIC PRosxcUTIONS, [1930] 1 K. B. 
547; 99 L. J. K. B. 280; 143 L. T. 113; 46 
T. L. R. 163; 18 Asp. M. L. C. 140, D. C. 





153. Add. Annotation :—Refd. Stroud v. Bath Gas 


Light & Coke Co. (1927), 137 L. T. 623. 


‘* Temporarily used ’’—-Machinery not 
in actual use.|——-By Factory & Workshop 
Act, 1901 (c. 22), s. 79, the Secrctary of State 
may make regulations in respect of dangerous 
machinery. By sect. 105 the provisions of 
the Acts with respect (inter alia) to tines in 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 
struction of a building or any structural work 
in connection with a building were included 
in the word “ factory,’ & as if the person 
who by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the oceupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard 
rail & toe board or other efficient means :— 
fleld: (1) the words ‘‘ temporarily used ”’ are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 





—_— 


180a. 


period during which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use; (2) the words 
‘‘employers of workmen’ imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had left for a staircase in 
the construction of which the sub-contractors 
were not concerned.—~BARNETT v. CAXTON 
Froors, Lrp., BUTLER v. KLEINE PATENT 
FIRE RESISTING FLOORING SYNDICATE, Lp. 
(1928), 140 L. T.138; 93 J.P.59; 45 T. L. R. 
141; 27 L. G. R. 27; 28 Cox, C. C. 558, D.C. 


Regulations binding on ‘‘ employer of 
workman ’’—-Liability of sub-contractor.]— 
BARNETT v. CAXTON FLOORS, LTD., BUTLER 
v. KLEINE PATENT FIRE RESISTING FLOORING 
SYNDICATE, LTp., No. 153a, ante. 

Extensive building site—-House on site 
completed.| -Injuries were sustained by two 
workmen jin the employ of resps., who were 
contractors engaged in the erection of a 
number of houses on a large area of unen- 
closed land. At one point on the building 
site was a mortar mill driven by a petrol 
engine, & there was also on the site a concrete 
mixer on wheels, which was moved about 
the site as occasion required. In the first 
case the workman injured himself while 
working on the roof of a house which had 
almost) been completed. The mortar mill 
was 100 yds. distant from the house, & was 
not within its curtilage or precincts. In the 
second case the accident occurred in a com- 
pleted house from which the mortar mill was 
25 yds. & the concrete mixer about 400 yds. 
distant ; neither of these machines had any 
connection with the accident. In both cases 
the workmen were disabled for more than 
three days, but resps. did not send written 
notice to the inspector of the district. 1n- 
formations for failing to give notice were 
preferred against resps. under the Notice of 
Accidents Act, 1906 (c. 53), as amended by 
Workmen’s Compensation Act. 1923 (c. 42). 
The justices dismissed both informations :— 
Lfeld: (without deciding whether an ex- 
tensive building site may be a “ factory ” 
within Factory & Workshop Act, 1901 
(c. 22), 8. 105 (1)), the question of the extent 
of “ premises on which machinery .. . is 
temporarily used for the purpose of the con- 
struction of a building ’’ was one of degree 
& therefore of fact; & the justices had not 
misdirected themselves in holding that a 
house on such a site, when completed, or 
nearly complicted, became a separate set of 
premises, which could not be deemed to be a 
** factory ’’ within the Act.—-PEASE 7. SIMMS 
(W. J.), Sons & Cooker, Lrv., [1932] 1 K. B. 
7235 101 L. J. K. B. 805; 1461. T. 366; 96 
J.P.66; 48 T.L.R.176; 301L.G. BR. 87, D.C. 








PART IV. SECT. 2, SUB-SECT. 1.—D. 
185 ii, ——~- Interpretation of regulations—Question for court.|—BisseTr v. HeITON & Co., Lro., [1930] I, 0. 17.—IR. 
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186. 


190. 


192. 
193. 


206a. 


208. 


Vol. XXIV.—Factories and Shops. 


Part V.—Conditions as to Employment and Wages. 


Add. Annotation :—Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1980), 99 L. J. K. B. 428. 
After this case add :—- 

-/—See Hairdressers’ & Barbers’ Shops 
(Sunday Closing) Act, 1930 (c. 35), 8. 3. 


Add. Annotation :—As to (1) Consd. Ruther- 
ford v. Trust Houses, [1926] 1 K. B. 321. 
Add. Annotation :—As to (2) Distd. Ruther- 
ford v. Trust Houses (1925), 89 J. P. Jo. 682. 


Shops Act, 1913 (c. 24), s. 1.- 
Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 10912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
‘‘shop assistant’’ includes ‘all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,’ & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant.— 
RUTHERFORD v. Trust Housss, Lrp., [1926] 
1K. B. 3821; 95L. J. K. B. 371; 1384 1L. T. 
630; 90 J. P. 62; 42 T. L. R. 148; 24 
Ju. G. R. 245; 25 Cox, C. C. 161, D.C. 


Before this case add ‘‘ See, now, Shops (Hours 
of Closing) Act, 1928 (ce. 33).” 





211a. Right of local authority to make closing 


order ‘‘ not being earller than 8 o’clock ’’— 
Order requiring closing at 7 o’clock—-Effect 
of Shop (Hours of Closing) Act, 1928 (c. 33), 
Ss. 4.}—-Held: a closing order under Shops 
Act, 1912 (c. 3), requiring sweet shops 

close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 33), s. 4, 


264a. 


since the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
‘“‘not being earlier than 8 o’clock in the 
evening.’’—KENYON v. STREET, [1981] 1 
K. B. 305; 100 L. J. K. B. 214; 144 L. T. 
403; 95 J. P. 36; 47 T. I. BR. 107; 29 
L. G. R. 100; 29 Cox, C. C. 227, D. C, 


2388. Add. Ciiation :—previous proceedings, sub 


nom. SHARMAN v. UNION IRON Worxs Co. 
(1852), 3 Car. & Kir. 298, N. P. 


2386. Add. Annotation :—Refd. Pritchard v. James 


Clay (Wellington) (1925), 42 T. L. R. 189. 


261. Add. Annotation :—Refd. Riversdale Mill Co. 


v. Hart (1926), 43 T. L. R. 73. 


268. Add. Annotations :—Apld. Jones v. Harris 


(1026), 43 T. L. R.1. Consd. Hart v. Rivers- 
dale Mill Co., [1928] 1 K. B. 176. Expld. & 
Distd. Sagar v. Ridehalgh & Son, Ltd., [1931] 
1 Ch. 810. 

.]}—Applt. was employed by resps. as a 
moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
53d. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, e.g., 5}d. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt.’s employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act :—Held: the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, & in paying the 
smaller prices for defective pipes resps. were 
making deductions ‘‘ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.’”’— 
PRITCHARD v. JAMES CLAY (WELLINGTON), 
Lrp., [1926] 1 K. B. 238; 95 L. J. K. B. 107 ; 
1384 L. T. 244; 90J.P.15; 42 T.L. R. 189 ; 
70 Sol. Jo. 266; 28 Cox, C. C. 122, D.C. 





Annotation :-—Distd. Riversdale Mill Co. v. Hart, [1927] 
1K. B. 624 


PART V. SECT. 3, SUB-SECT. 1. 


i, —-— Automatic vending machine. } 
~-An automatic vending machine 
attached to a telegraph pole in a public 
street is not a “ shop ” within Shops & 
Offices Act, 1921-22. Qu.: the case 
of an automatic machine which is part 
of a shop but which can be operated 
from outside the shop.—LIGHTFOOT v. 
Huaw & G. K. Neiny, Lrp., [1929] 
N. “. L. Qh. 848.—-N.Z. 


sk. Meal-times—Interval for meals— 
Whether part of hours of employment— 
Shops Act,1912 (c. 3), 8. 1 (3) & Sched. I.) 
—'‘wo employecs in a shop began 
work at 7 a.m. & stopped work at 
6.45 p.m. One of therm was allowed 
ener for dinner from 10.45 a.m. 
until 11.45 a.m., the other from 
2 ay to 3 p.m., approximately :— 
Held: although each of the employees 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
ment included those hours, & their 
omployer had contravencd the above 
Act by not allowing them an interval 
of three-quarters of an hour between 
those hours.—HUTcCHISON v. COMMING, 


PART V. SECT. 3, SUB-SECT. 2.—A. 
e i. - -}—~It ia unlawful for 
the keeper of a shop in which goods of 
different classes, including fruit & 
vegetables, are ries for sale, to keep 
his shop open for the purpose of selling 
groceries during hours in which the 
sale of groccrics is prohibited, although 
the samo shop is used for the conduct 
of a “ furtive tea-room,” & for the sale 
of fruit & vegetables.—HUNN _ v. 
ReYNOLDS, 22 Tas. I.. R. 64.—AUS. 

e ii. ——.}-—It is lawful for the 
keeper of a shop, in which goods of 
different classes are kept for sale, to 
keep such shop open for the dona fide 
conduct of a tea room during bours in 
which the sale of goods which are not 
exempted by Shops Act, 1925. is pro- 
hibited.—-WEYMOUTH v. SHACKCLOTH, 
22 Tas. L. R. 7.—AUS. 

f i. Meaning of “ open.”|—A 
shop is open for trading when it. is 
made accessible to customers for that 
purpose.— DEVONISH », PORTER, [1928 
S. A. 8S. R. 296.—AUS. 

211 1. Customer in shop before closing 
hour—-Failure to complete purchase in 
time—Shons (Early Closing) Act, 1920 
(c, 58), Sched. I, Art. 2 (1).)-—-An 
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ae ener 








auctioneer, who had closed his premises 
to the public at the appointed hour, 
but continued after that hour to con- 
duct. retail sales by auction to persons 
who were already collected wit the 
promises, was held rightly convicted, 
in respect that, while an auctioneer 
wight complete any transaction which 
was in progress at the time of closing 
for the benefit of those then present, 
he was not entitled thereafter to put 
up further articles to  auction.—- 
GORDON ». SOMERVILLE, [1928] S. C. (J.) 
45.—SCOT 


PART V. SECT. 5, SUB-SECT. 2.—- 
B. (b). 


ni. Debt owed to third party.}-— 
Pitf., who was employed by deft., was 
indebted to the W. co. Deft., with the 
consent of pltf., paid the amount 
owing to the W. co. out of pitf.’s wages. 
Pitf. subsequently sued to recover this 
amount on the ground that the pay- 
ment to the W. co. was a vontru- 
vention of the Truck Act :—-Held: 
payment in such circumstances was 
not a contravention of Truck Act.--- 
PILBARRA CoprpER FigeLps, LYrp. v. 
ees (1930), W. A. L. RR. 34.- - 





Cases 264b—299. 
264b. 


206 if. -——.J]—Resp. was charged 


goods after prohibited hours. ) 
plaint purporting to be for a similar 
offence was laid against an employees 
this complaint was bad in law; both 
complaints inferentially referred to 
the same transaction. 
pleaded guilty; & 
recial magistrate dismissed the com- 

int against the employer, the two Held 
complaints, by consent, being heard 


-.}—By order dated Mar. 3, 1897, the 
Secretary of State exempted from the pro 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by; applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum frcm the 
‘‘ standard list’’ rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages :—Held: this deduction 
was not illegal as being in contravention of 
the Truck Acts.— Hart v. RIVERSDALE MILL 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T.364; 915. P. 185; 43 T. L. R. 396; 
71 Sol. Jo. 407, C. A.; affg. 8. C. sub nom. 
RIVERSDALE MILL Co. v. Hart, [1927] 1K. B. 
624, D.C. 


Annotation :—Apld. Sagar v. Ridehalgh, H. & Son, Ltd., 
[1931] 1 Ch. 310. 


-}+—Pltf. was a weaver in defts.’ employ- 
ment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
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1928, after agreed deduction to a sum of 
£2 5a. Ofd., but defts. only paid him 
£2 4s. 04d., claiming the right to deduct 1s. in 
respect of three yards of cloth woven with a 
fault rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care & 
skill, the deductions not exceeding in amount 
the loss sustained by the employers & often 
not being exacted. A similar usage existed 
in the bulk of the mills piri ad on the 
Lancashire weaving trade, though some of the 
mil) owners were trying to do without deduc- 
tions :—Held: this practice was not rendered 
illegal by the Truck Act, 1881 (c. $7), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages.— 
SaGAR v. RIDEHALGH (H.) & Son, Lim., 
[1931] 1 Ch. 310; 100 L. J. Ch. 220; 144 
L. T. 480; 953. P.42; 47T. L. R. 189; 29 
L. G. R. 421, C. A. 


278. Add. Annotations :—Apld. Hart v. Riversdale 


Mill Co., [1928], 1 K. B. 176; Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


277. Add. Annotations :—Consd. Hart v. Riversdale 


Mill Co., [1928] 1 K. B. 176. Refd. Sagar v. 
Ridehalgh & Son, Ltd., [1931] 1 Ch. 310. 


279. Add. Annotation :—Refd. Sagar v. Ridehalgh 


& Son, Ltd., [1931] 1 Ch. 310. 


Part Vi.—Administration and Penalties. 


299. Add. Annotation :—Refd. Atkinson v. L. & N. EB. Ry. (1925), 42 T. L. R. 79. 


PART VI. SECT. 3. 


selling certain non-exempted had used due 


A com- 


The euiploy ee 
thoreupon the 


together. Thore was no evidence of a 
statutory defence provided by sect. 83 
of Karly Closing Act that the ernployer 
ligence to enforce the 
provisions of the Act or that the 
offence had been committed without 
the employer’s knowledge, consent or 
connivance. There was, bowever, in 
the complaint against the employee un 
allegation that he had committed the acts bond 
act charged without the employer’s 
knowledge, consent or connivance :-—— 

: the dismissal of the complaint 
against the employer was wrong. 
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Luis v. NORTHCOTE, LTD., [1929] 


Ss. A. S. nt. 40.—AUS., 


sl. Prosecution by Chief Inspector of 
F'actories—Liability as to costs.}-—The 
Chief Inspector of Factories for 
Tasmania may quite properly pruse- 
cute offences under Shops Act, 1925, in 
his official capacity, & so long as he 
fide, he will not be ordered 
to pay deft.’s costs of an unsuccessful 
Se aa otal te v. GEMMELL, 

2 Tas. L. R. 57.—AUS. 


38. 


39. 


39a. 


164. 


32 fi. 
family arrangement, unless any item 
of property which is adinitted by all 
the parties to belong to one of them 
is allotted to another there is no 


Vol. XXIV. Cases 38-165. 


FAMILY ARRANGEMENTS. 


Part |.—Meaning and Formation. 


Add. Annotation : —Folld. Re Morton, Morton 
v. Morton, [1932] 1 Ch. 505. 


Add. Annotation :—Folld. Re Morton, Morton 
v. Morton, [1932] 1 Ch. 505. 


-}—A family arrangement for the division 
of an estate entered into in the absence or 
without the knowledge of one of the parties 
or persons interested in & affected thereby is 
not binding on any of the parties unless his 
concurrence is subsequently obtained. 

On the death of W. without having made 
an effective will, & leaving his five brothers 
his next of kin, four of them joined with 
a niece in executing a deed of family arrange- 





Part I1.—Validity 


Add. Annotation. -Refd. Parr 


[1926] A. C. 239. 


PART I. SECT. 3. 
~.}-—In the usual type of 


165. 


I. L. R. 51 All. 79.—IND. 


PART II. SECT. 1. 


n i. _, ~SIDH GOPAL ¥v. 
LAL (1927), I. L. R. 50 All. 284.—IND. 


ment, whereby the niece, who had been 
living with W. & his wife, who predeceased 
him, & for whom W. desired to make pro- 
vision, was to be given an equal one-fifth 
share with the four brothers. The fifth 
brother T. was not a party to the deed, as at 
the date thereof he had not been heard of for 
over twelve years, & it was uncertain whether 
he was living or dead. Since the date of the 
deed the whereabouts of T.. had been dis- 
covered, & he refused to concur in it :—Held: 
the arrangement was not binding on any of 
the parties thereto.—Re MORTON, MORTON v. 
Moron, [1932] 1 Ch. 505; 101 L. J. Ch. 269 ; 
146 L. T. 527. 


and Effect. 


Add. Annotation :--Consd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E., [1927] 1 Ch. 138. 


PART II. SECT. 7. 
1386 fi. ——— -——.]}—HAWEINS 
AGLASSINGER, [1928] 4 D. L. R. 188.— 
Brnarnt CAN. 


“ exchange ” or other transfer of owncer- 


ship. 

HK binding family arrangement of 
this type can be made orally, & if 
made orally, no question of registration 
arises. If such arrangement is fol- 
lowed by a writing containing roference 
to it, then the question ja whether 
thereby the terms of the arrangement 
have been ‘‘ reduced to the form of a 
document,” i.e. formally recorded in 
a document with the purpose that they 
should be evidenced by that document, 
& that is a question of fact in each 
case to be determined upon a considera- 
tion of the nature & phrascology of the 
writing & the circumstances in which 
& the purpose with which it is written. 
--RaM GopaL v. TULSHI Kam (1928), 


t i, -——.]—Where it is proposed to 
substitute the trusts of a deed of 
family arrangement for those contained 
in a will of which probate has been 
granted to certain numed exors. it is 
proper to provide in such deed for the 
release of tho suid exors. from their 
obligations under the will & for the 
vesting of the property in the exors., 
or in such person or persons as are to 
hold it, upon the trusts comprised in 
the deed ; & when the approval of the 
et. is sought for such a deed, & when 
there are infant beneficiaries, there 
should be evidence before the ct. from 
which it} could properly be inferred 
that the deed is beneficial to such 
infants.— Re SNELLING, SNELLING v. 
Flanna, [1930] N. Z L. R. 426.—N.Z. 
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PART II. SECT. 8, SUB-SECT. 1. 


se PSA dota facade ie ir & 
urnfe—Respecting wife's property—Con- 
cealment of fact by husband. }— Specific 
performance decreed of an agreceincnt 
in the English form made between 
husband & wife, Armenian Christians, 
in the nature of a family compromise 
respecting the wife’s separate property 
In the answer of the wife it was 
alleged that prone purchased by 
the husband had been concealed by 
him from her when she exccuted the 
agreement :—Held: under the _ cir- 
cumstances, that fact even if proved, 
was not sufficient to entitle the wife 
to treat the agreement as a nullity.— 
GREGORY v. COCHRANE (1860), 8 Moo. 
Ind. App. 275.—IND. 


Cases 6—55a. 


35. 


35a. 


51. 


55a. 


9i. 4 franchise—Under licence from 
Crown.)--A ferry is a franchise, that ew) v. 
no one can c¢rect without a licence 
from the Crown. 
when a ferry is erccted, another cannot 
be erected without a licence; 
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FERRIES. 


Part 1.—Definition and Nature of Ferries. 


Add. Annotation :—Generally, Consd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 
For the paragraph in the original volume sub- 
stitute the following paragraph :— 
-.}—Deits., under a statute of 1791, built 
a toll-bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.’ 
right to free access to the school over the ap- 
proach :—feld: as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded.—YorRKSHIRE, Easr RIpDINa, 
COUNTY COUNCIL v. SELBY BRIDGE Co. OF 


13a. 


31a. 


PROPRIETORS, [1925] Ch. 841; 95 L J. Ch. 
86; 1383 L. T. 628; 41 T. L. R. 602; 69 
Sol. Jo. 775; 28 L. G. R. 547. : 


———— Persons able to cross on foot 
at low water.|—(1) Held: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to pltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (Rommr, J.).—LAYZELL v. 
THOMPSON (1926), 91 J.P. 89; 43 T. L. R. 58; 
affd. (1927), 96 L. J. Ch. 382, C. A. 


.]—The landing stage constructed 
in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry & on 
payment of the appropriate tolls.—BOURNE- 
MOUTH-SWANAGE Motor Roap & Frerry Co. 
v. Harvey & Sons (1930), 144 L. T. 182; 95 
JL.P.9; 477. L. R.16; 291. G. BR. 22, C. A. 


Se annameaeenaeameal 











Part I].—Creation and Transfer of Ferries. 


34. Add. Annotations :—-As to (3) Refd. Layzell v. 


Thompson (1926), 43 T. L. R. 58. As to (5) 
Consd. Bournemouth-Swanage Motor Road & 
Ferry Co. v. Harvey & Sons, [1930] A. C. 
549. 

Add. Annotations :—Consd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [19380] A. C. 549. Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 

|— LAYZELL v. THOMPSON, No. 





18a, 
ante. 


Add. Annotation :—As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. BR. 58. 


Extent of right—Whether exclusive right of 
ferry-—-Construction of Act.|—By a private 
Act pltfs. were empowered to make & main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 
Porsct to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
& use a ferry service for passengers, animals 
vehicles & goods between the Sandbanks & 
South Haven Point within Poole Harbour. By 
sect, 62, passed for the protection of the Poole 
Uarbour Comrs., plitfs. were required to 
establish or acquire & thereafter continuously 
work the ferry by means of a vessel propelled 


PART I. SECT. 1. 


It is qublici juris, & 


the 


& the former grantee has a remedy by 
action.—-SIRAJGANJ LOCAL 
BUDHISWAR 


1930), I. L. R. 57 Cale. 1261.—-IND. 


PART II. SECT. 1, SUB-SECT. 1.---A. 
| ge. Fertinguishment of right of owner 
Crowp has a remedy a quo warranto, | of termini.)--The general right of the 
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by steam on a chain cable system, & by sects. 
62, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o'clock in the forenoon when summer 
time should be in force & from eight o’clock 
in the forenoon at all ‘other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects. contained provisions 
enabling Poole Harbour Comrs. & the land- 
owners respectively to exercise certain powers 
& rights in case pltfs. should cease working 
the ferry, or fail to work it continuously & 
efficiently. They established a ferry service 
in accordance with these provisions :—Held : 
the Act did not confer on pltfs. an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 
passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles & goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.’ said ferry.— BOURNEMOUTH-SWAN- 
AGE Moror Roap & Ferry Co. v. HARVEY 
& Sons, [1930] A. C. 549; 99 L. J. Ch. 337 ; 
143 L. T. 318; 46 T. L. R. 489; 28L. G. BR. 
351, H. L. 


owner of land on cither bank of a river 
to establish a forry for profit must give 
way if it comes in competition with the 
wrantee of the Government who has 
previo. enjoyed & monopoly under 
us graut.---DHANPAT PANDEY v. PaAs- 
rur PRATAP Sinan (1931), bo. R. 53 
All. 764.—- IND. 


BoaRbD 
PATNI 


Vol. XXIV.—Ferries. Cases 65—151la. 


Part IIl.——Rights, Duties and Liabilities of Ferry Owner. 


65. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 


& Sons, [19380] A. C. 549. 


66. Add. Annotations :—As to (1) Consd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. 
v. Harvey & Sons, [1930] A.C. 549. Generally, 
Refd. Winsford Entertainments v. Winsford 


87. 


U. D. C. (1924), 23 L. G. R. 254; Yorkshire 
Kast Riding County Council v. Selby Bridge 
Co., [1925] Ch. 841 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Ilarvey & Sons 
(No. 2) (1930), 144 L. T. 1382. 


Add. Annotation :—As to (2) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 686. 


Part 1V.——Disturbance of Ferries and Remedies Therefor. 


109. Add. Annotation :—Generally, Refd. Bourne- 


mouth-Swanage Motor 


Road & Ferry Co. v. 


Harvey & Sons, [1929] 1 Ch. 686. 
150. Add. Annotations :—As to (1) Refd. Metcalfe 


v. Boyce, [1927] 1 K. B. 758. 


As to (3) Consd. 


Bournemouth-Swanage Motor Road & Ferry 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Proof of acquisition of termini 
sufficient—Proof of origin unnecessary.) 
-—In an action by a railway co. to 
interdict defender from conveying 
passengers for hire across a ferry :— 
Held; conveyances from the owners 
of the lands on either side of the ferry 
of their whole rights gave pursuers, 


in the absence of any rival title in 
favour of defender, a prima facie title 
without the necessity of 
averring on what their author’s titles 
were founded.—LONDON, MIDLAND & 
ScorrisH Ry. Co. v. M‘DONALD, [1924] 


lo sue, 


8S. C. 835.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 4. 
of ferry 


sd. light 
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exercised 


Co. v. Harvey & Sons, [1929] 1 Ch. 686. 
Generally, Refd. Layzell v. Thompson (1926), 
43 T. L. BR. 58. 


151a. ——- ——.] —LayZELL v. Tiompson, No. 


13a, ante. 


others.J—-ln anu action by a railway co. 
to interdict defender from conveying 
poeeeneots for hire across a erty — 
Teld: a defence that pursuers had not 
exercised an exclusive right of ferry, 
In respect that other persons § had, 
without protest, ferried passengers for 
bire, was irrelevant. LONDON, Mi1b- 
LAND & Scorrisy Ry. Co... MSDONALD, 


by [1924] 8. C. 835.—SCOT. 


3. Add. Annotation :—Consd. 
(1930), 99 L. J. K. B. 537. 


FISHERIES. 


Part |—In General. 


2. Add. Annotations :-—As to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 537, 
Refd. Peech v. Best (1930), 99 L. J. K. B. 537, 


Peech ov. 


As to (3) 


Best 537. 


Vol. XXV. Cases 2—176a. 


Add. Annotations :—Expld. & Folld. Nicholls 
v. Ely Beet Sugar Factory, [1931] 2 Ch. 8&4. 
Consd. Peech v. Best (1930), 99 L. J. K. B. 


Part Il.—Public Fisheries. 


29. lidd. Annotation :—As to (2) Refd. The Fager- , 50. 


nes, [1926] P. 185. 


Add. Annotation :—Refd. The Harkaway, 


[1928] P. 199. 
Bournemouth- | 57. Add. Annotation :— Refd. South Staffordshire 


J.P. 153. 


Mines Drainage Comrs. v. Elwell (1927), 91 


Part {11.—Private Fisheries. 


48. <Add. Annotation :—-Refd. 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J.P. 10. 

173. Add. Annotation :——Consd. Peech v. Best 


(1930), 99 L. J. K. B. 537. 


176. Add. Annotations :—~—Refd. Abrahams v. Mac- 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 


[1928] 2 K. B. 117. 


PART Il. SECT. 1; SUB-SECT. 1—A. 
9 iii, —— —-— Whether right to 
interfere wutth obstruction. }—Though 
every subject has a common right of 
lishery in the sea, a person in possession 
of u weir built below low wator mark 
may maintain trespass against a wrong- 
docr who interferes with his possession, 
though, as against the Crown, the weir 
was wrongfully there.--WILSON vt. 
CODYRE & ALLINGHAM (1888), 27 
N. B. 1. 320.—CAN. 

20 i. -——- Between high & low water 
mark~—Fiffect of grant of soail.j--'The 
fuct that the soil between high & low 
water marks has been granted docs not 
Interfere with the public right of 
Nshery.-— WILSON v. Copyre & ALLING- 
HAM (1888), 27 N. B. R. 320.—CAN. 


PART Il, SECT. 1, SUB-SECT. 1.—B. 

109 ii, ——- —— Whether prescrip- 
live right of fishing from old banks 
excreisable from new banks.)}—Where 
the right of salmon-fishing had been 
exercised from banks on the bed of 4 
river for more than forty years, but, 
from changes in the river, new banks 
had been formed, one of which had 
existed for less than that period :— 
Meld; the possession of the fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the furmer banks, the 
substantial right of fishing being the 
matter to be regarded & not the par- 
ticular stations from which the right 
was exercised.— HARE OF ZETLAND 1, 
TENNENT’S TRUSTEES (1873), 11 Macph. 


PART III. SECT. 1, SUB-SECT. 5. 
130 i. Inland non-tidal lake—Land 
vested in OCrown—Rights of owner or 
Konkan LOR. $i Hike 
v. INTON e of 
| D. L. R. 779.—CAN. 


PART It, SECT. 3, SUB-SECT. 1.—A. 


m. i, -———.]--By the charter of the 
City of St. John, all the lands & 


176a. Fishing rights— Whether part of ‘‘ premises ”’ 


within Landlord & Tenant Act, 1927 (c. 36), 
s. 5.]}—Where an incorporeal right, such as a 


waters within certain defined limits, 
bounded by low water mark, were 
granted by the Crown to the city, 
with all the rights & privileges 
appurtenant thereto, including ne : 
& to the freemen & inhabitants of the 
city was granted the sole & exclusive 
pee of fishing, & erecting weirs 
between high & low water marks :— 
Weld; the exclusive right of fishing 
granted by the charter did not extend 
to any part of the sca shore beyond the 
bounds of the city, though it was 
within the harbour of St. John.-— 
WILSON v. CODYRE & ALLINGHAM 
(1888), 27 N. B. R. 320.—CAN. 


PART III. SECT. 3, SUB-SECT. 1.—B, 


154 xi, —— .} ITTLE v. 
MOYLET?Y, [1929] 1. R. 439.-——IR. 

158 ii. -—— ——-.]}—Defts. denied 
the validity of the documentary title 
relied on, & further contended that, 
by the provisions of Magna Carta, 
the Crown was probibited from grant- 
ing a several or sole & exclusive fishery 
in the locus in quo in case such was not 
existing in or before the year 1189, 
& any grant by the Crown contrary to 
the provisions aforesaid was null & 
void ; that a several or sole & exclusive 
fishery in the locus in quo in or before 
the yoar 1189 did not in fact exist, 
& was not historically possible; & 
that the said documents of title & the 
historical evidence given showed that 
the claim to a several or sole & exclusive 
fishery in the locus in was modern 
in origin, & dated at the earliest from 
the times of Queen Elizabeth & King 
James Il. :—Held: there was nothing 
in the terms of Magna Carta, c. 16, ur 
the writings of ancient lawyers, or the 
judgments in modern cases to support 
the proposition that, whether the 
several fishery was actually in the 

ds of the Crown at the time of the 
death of Henry IL., or in the hands of 
an assignee or feudatory of the Crown 
or even of an intruder, the original 
act of appro riation must have been 
effected by the Crown itself.—Moor“ 


right of fishing, is demised along with 
corporeal hereditaments by the same Icase, 
& the lessee uses both for the purpose of his 


Vv. A.- hey [1929] I. hn. 191.—IR. 


PART Ill. SECT. 3, SUB-SECT. 2. 

sb. Leight of lessee to cut bushes along 
bank necessary for fishing.}—Plitf. by 
indenture under seul, leased to deft. 
for a term of years, with the right to 
renew, pltf.’s land on the I. River, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
such & way as might be necessary for 
fishing in said river. Damages claimed 
by pltf. were for cutting bushes along 
the bank of the river :—-Held: the 
burden of proof was upon pltf., & the 
right to fish from the bank of the 
river involved the right to do such 
cutting as was necessary for that 
purpose.—--MCK EEN v. PATTILLO (1927), 
59 N. Ss. It. 452,.--CAN. 


PART III. SECT. 3, SUB-SECT. 4. 

d i. —— Hatent of rights acquired. }— 
TITeld: the right which may be acquired 
by possession of forty years on a t 
of salmon-fishings per to lands 
situated on one side of a river (a) is not 
limited to the fishings in that part of 
the river which is cz adverso of the 
lands; & (b) may extend to fishings 
beyond tho medium filum of the river.— 
KARL OF ZETLAND ¥. TENNENT’S 
TRUSTEES (1873), 11 Macph. (Ct. of 
Sess.) 469; 45 Sc, Jur. 311.—SCOT. 


PART III. SECT. 4, SUB-SECT. 2. 

sd. Ownership of land abutting on 
river—Tenant at will.}—A person in 
possession of land bordering on a non- 
tidal river, as a tenant at will of the 
owner, is entitled to be treated as a 
riparian owner, so far as regurds the 
right of De en vw VENNING 
(1882), 22 N. B. R. 362.—-CAN, 


PART Ill. SECT, 5, SUB-SECT. 1.— 
m i. —-- ——- ——.}~—LIITLr v. 
MOYLETT, [1929] I. R. 439.-—IR. 


PART lil, SECT. 5, SUB-SECT. 2.—C. 
e i. Centurics.)— MOORK t. 
A.-G., (1929) | it. 191.—IR. 


Cases 176a—387. 


trade or business, the incorporeal right is 
part of the ‘‘ premises ’’ within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which shall include the incorporeal 
right demised by the original 
WHITLEY v. STUMBLES, [1930] A. C. 544; 99 
L. J. K. B. 518; 143 L. T. 441; 46 'T. L. BR. 
74 Sol. Jo. 488, H. L.;: 
sub nom. STUMBLES v. WHITLEY, [1930] 1 


556 ; 


K. B. 393, C. A. 
343a. 





Part 1V.——Fisheries in 


856. Add. Annotation :—-As to (2) Refd. 
Carlgarth, The Otarama, {1927] P. 93. 
366. Add. Annotation :—Retd. The Carlgarth, The ! 


——-~ No right to set up jus tertii.}— 
In an action of trespass a deft. cannot set up 
a jus tertii against a possessory title. 
same rule applies to an action for polluting 
a several fishery & damaging the fish.— 


L. T. 118. 


lease.— 


affg. S. C. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


NICHOLLS v. Evy Beer Sucar FAacrory, 
[1931] 2 Ch. 84; 


100 L. J. Ch. 259; 145 


358a. ——- ——-.]-—In May & Oct. 1922, some dead 
fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gasworks :—Held: 
satisfactorily proved that the effluent from 


Samples 


it was 


the gasworks was, on each occasion, the 


The 


The 


cause of the death of the fish, & pltf. was 
entitled to an injunction & 
GRANBY (Marquis) v. BAKEWELL! 
District Counc, (1923) 87 J. P. 105; 21 
L. G. R. 329. 


damaes.—— 
URBAN 


relation to Navigation. 


Otarama, [1927] P. 93. 


868. Add. Annotation:-—-As to (2) 
Carlgarth, The Otarama, [10927] P. 93. 


Refd. The 


Part V.—Statutory Enactments relating to Salmon and 


Freshwater Fisheries. 


887. Add. Annotation :—Refd. Forth Conservancy Board v. I. R. Comrs., [1031] A. C. 540. 


PART III. SECT. 7. 


286 i. Right of way—dc right to repair 
embankments. j--Where right of fishery 
had been granted in respect of two 

ieces of land, surrounded on all sides 

y embankment, & described in the 
lease as ‘‘ bheri jami jalkar ’’ :—TIIeld: 
the expression “ rights over fisheries ” 
to be found in Bengal Tenancy Act, 
8. 193, includes, also, the user of land 
for the purpose of fishing or for the 
purpose of repairing embankments in 
the interest of fishing.—NaAnr LAL 
ManpaL v. PrivA NATH RAY (1929), 
I. L. RR. 56 Cale. 1170.—IND. 


PART V. SECT. 1, SUB-SECT. 2. 


c i. _ Power to restrict fishing for 
salmon—Riparian owners on non- 
tidal river.}—PHAIR 1. VENNING (1882), 
22 N. B. ht. 362.-—CAN. 


ec ii, —--~ ~——— Jtiparian oumers on 
estuary—~ Titles acquired prior to July, 
1867, )---DELANEY 0. MCDONALD (1883), 
23 N. B. lt. 139.—CAN 


PART V. SECT. 3. 


gi. To srize nets, Onturio 
Giame & Visheries Act, 8. 6 (5), makes it 
the duty of every overseer to seize all 
nets used contrary to the regulations, 
& sect. 80 of the Dominion Act makes 
w similar provision; by s. 5 of the 
Dominion Act the Governor in council 
is” empowered to appoint fishory 
officers, & by order in council the 
Provincial officers are in substance 
nude = Dominion officers. -Szerno v, 








GAULT (1921), 50 0, L. 64 


D. L. RR. 327.—CAN. 


PART V. si i; ec 1.— 
. (a). 

sk. Within two hundred yards of weir 
—Weir used for supplying water fo mills, 
factories, or for navigation—Fisheries 
(Ir.) Act, 1850 (c¢. 88), s. 37.)-—IRELAND 
v. QUIRKE, [1928] I. R. 231.—IR. 

sl. Keepiny purse-seine open.) -~R. v. 
McPHERSON (B. C.), [1929] 2 W. W. KR. 
141; 51 Can. Crim. Cas. 419.--CAN. 


PART V. SECT. 5, SUB-SECT. 8. 


n i. -l—-The owners of a 
bag-net fishery duly removed the 
Jeadors of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weekly close times :—Held : 
the owners were guilty of a con- 
travention of Salmon Fishcrics (Scot- 
land) Act, 1868 (c. 123), s. 15 (2), 
in seepect that compliance with bye- 
laws did not avoid the duty of observing 
the statutory prohibition against 
fishing for or taking salmon during the 
weckly close time.—ABERDEEN HAR- 
BOUR Comns. v. STOTT, [1927] 8. C. (J.) 
35.—SCOT. 


PART V. SECT. 1, SUB-SECT. 1. 

sp. /election of conservators-- Validity 
of prory.;—-A proxy to vote “at the 
next clection ’? docs not sufficiently 
* specify ’’ the day of the mecting at 
which such proxy is to be avaflable 
within Stamp Act, 1870 (c. 97), 5. 102 


Ki. 27; 








(T)--R. oe. MOEN 30 


L. Wt. Ir. 4$9.---OR. 


PART V. SECT. 6, SUB-SECT. 1. 


sr. Duty to erect grating in tail race 
of mill—Although banks of adjoining 
ouner affected. j—Deft. was fined at 
petty sessions for failing to erect, 4 
grating or lattice across the tail race 
of his mill at a point where the tail race 
re-entera the river ‘“‘ FF.” The river 
“FF.” is a river in which there aro 
salmon. Ifor a cortain distance before 
& at the point where the tail race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner, & not to the deft., the 
owner of the mill. There waa no grating 
or lattice on the tail race where it 
diverged from or re-entered the river ; 
to construct the grating or lattice, it 
would be necessary to erect piers that 
would project intu the banks, on the 
side of the tail race, the property: of 
the adjoining owner. Deft. had started 
tho necessary work of erecting the 
erating, but had abandoned it in conse 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft. had the use of the tail race from 
the moment. it left his own lands until 
it reached the river :---Held : deft. was 
under a statutory obligation by 5 & 6 
Vict. c. 106, gs. 76, to crect the grating 
even though it entailed an_ inter- 
ference with the banks of the adjoining 
owner.——R. (STEWART) v. RECORDER 
are ‘ wl LONDONDERRY, [1930] N. I. 


(1807), 


Vol, XXV.—Fisheries. 


Cases 485-——497b. 


Part VI—Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. | 


485. Add. Annotation :—Refd. Everton v. Walker 


(1927), 187 L. T. 594. 


497a. -—— Jurisdiction of superintendent—When 
arising. ]|—Pltis., who were the owners of a 
steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. 
in defence that the sum claimed had been 
paid to him as wages; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 60), s. 387, which could only be 
' dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 


PART VI. SECT. 2, SUB-SECT. 1.—A. 


ri, —-— Grant of licence-—--Validity of 
regitlations.}—Sect. 69a of the Fisheries 
Act provided, among other things: 
that, undor licence from the Minister a 
vessel registered as a British ship in 
Canada & owned by “a Canadian or 
a Cunadian co. with its principal place 
of business in Canada,” is allowed to 
use an “ otter ” or otber similar trawl, 
Moreover under this Statute, rules & 
regulations might be made by Order 
in Council, & the same were made 
providing that such Jicence could be 
granted only to ‘* Cunadian built ”’ 
vessels, & that aftor Apr. 1932, none 
but such would be eligible for licence, 
& further providing that after Apr. J, 
1930, a licence fee of one cent a pound 
on the flel caught should be payable. 


This fee in the case of deft. would 
amount to between $130,000 to 
$150,000 a@ yenr:---Held: as the 


regulations ignore the statutory limita- 
fion to British ships registered in 
Cunada or owned by a Canadian, etc., 
& fix as the condition upon which the 
licence would issue that such ships be 
Canadian built, & snch condition being 
obviously beyond the seope of the Act, 
®& the delegated powers, such regula- 
tions are udfra vires, unenforceable, null 
& void.—R. or NATIONAL Fisu Co., 
Lir., [1931] dex. C. It. 75.—CAN. 


sm. Prohibition against use of neig— 
Accused charged as ‘*‘ master or nerson 
be charge "— No evidence that accused 
on board.)—Held: aa there was no 
atatutory pon making the master 
of a vesse] liable, as such, for a con- 
travention of the bye-law, &, as the 
hyo-law might be contravencd by 

any person,” the prosecutor was 
bound to prove that the accused was on 
board the vessel at the time.—SHIACH 
soo RamnAR, [1929] S. C. (J.) 88.—- 


PART VI. SECT. 2, SUB-SECT. 1.—C. 


80 Prohibition against use of crayfish 
vols— Condemnation of boat & appur- 
tenances-—— Fatlure to summon joint 
owncrs. }—FISHERIES COMES. 7. BUTLON 


(1925), 21 Tas. L) Rt. 8.—AUS. 


PART VI. SECT. 4, SUB-SECT. 4. 


sp. Bounty-—Time of service on shi 
Regulations of December 10, 1897 }— 
SNow v. R. (1907), 11 Hxeh. C. R. 164. 


there was no real dispute concerning wages : 


—Held: (1) the county ct. had jurisdiction 


Deft. alleged 


PART VI. SECT. 5, SUB-SECT. 1. 


hi. -.J—(1) To justify an 
cntry by a foreign fishing vessel into 
Canadian territorial waters on the 
ground of “stress of weather,” the 
weather must be such as to prodnee in 
the mind of a reasonably competent 
& skilful master, possessing courage & 
firmness, a well grounded bond fide 
apprehension that if he remains outside 
such waters he will put in jeopardy his 
vessel & cargo. In each case the 
questions whether the maater fairly 
& honestly on reasonable ground 
believed it necessary to take shelter, 
& whether he cxerciscd reasonable 
skill, competence & courage in the 
circumstences, are questions of fact 
for the tribunal whose duty it is to 
thid the facts. 

(2) The Convention of Oct. 20, 1818, 
between Great Britain & the United 
States, respecting fisherles & boundary 
lines, did not apply to the Pacific 
wuters so far as fisheries were con- 
cerped, & therefore could not be avail- 
able as justification for the entry in 


question.--THk May v. f., [1931] 
8.C. ht. 374; 3 Db. L. it. 15.—CAN. 


h ii. ——,}—-(1) To justify, as 
against incurrence of penalty under the 
Customs & Fisheries Protection Act, 
hk. S. C., 1927, 5s. 10, a foreign fishing 
vessel entering Cunadian territorial 
waters on the ground of “stress of 
weather,” there must be such a con- 
dition of atmosphere & sea as would 
produce in the mind of a reasonably 
competent & skilful master, possessing 
courage & firmness, a well grounded 
bondi fide apprehension that if he 
remains outside such waters he will 
put in jeopardy his vessel & cargo. 
A waut of bona fides would abrogate 
any right or privilege to shelter given 
by the statute. Further, weaknesses 
in a vessel may be such, as instanced 
in certain respects in the present case, 
as, ¢.g., glass of inadequate thickness 
in pilot house windows a small height. 
from the sea, constituting a special 
danger from waves, that any distress 
arising from them should be decmed 
a distress created by the owner or 
master himself. 

(2) The Convention of Oct. 20, 1818, 
between Great Britain & the United 
States, respecting fisheries & boundary 
lines, has no application to Canadian 
territorial wators on the Pacific Coast, 
so far as fisheries are concerned. Even 
if it had, deft. vessels could claim no 





to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for moncy 
lent & the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
jurisdiction of the superintendent under the 
sect. did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so.—STURLEY v. 
POWELL, [1930] 1 K. B. 677; 99 L. J. K. B. 
197; 142 L. T. 484; 486 T. L. R. 236; 18 
Asp. M. L. C. 97. 


497b. —-—— Jurisdiction of county court.}- -STURLEY 
v. POWELL, No. 497a, ante. 


| privilege underit, as the only permission 


to take shelter in Canadian waters 
given by the proviso to art. 1 thercof 
is permission to enter ‘‘ bays or 
harbours,” & the place where they 
were seized was not shown to be a bay 
or harbour.—THE QUEEN Ciry v. R., 
Tne TILLIE M.v. R.; THe SUNRISE 0. 
R., [1931}) S. Cc. KR. 3873 [1931] 3 
DL. 2.147; affy., 43 B.C. R, A9t.— 
CAN. 

h iii, ——~ -----.J}-—R. ov. AUXITAARY 
HISHING SCHOONER NATALIE &., [1932] 
kx. (. t. 155, -CAN, 


PART VII. SECT. 2. 


b i. —-— Division of proceeds—Ship- 
wrecked sailors on board sealer.j— 
CONNELL v. RORKE (1859), 4 Nfld. 
L. Rt. 394.---NFLD. 


PART VIII. SECT. 1. 

ai. Deft. waa convicted 
by a district justice of an offence under 
Fisheries Act, 1924, but the district 
justice omitted to order a forfeiture 
of the fish as required by the Act :-- 
Held: the omission invalidated the 
conviction.—TANGNEY v KERRY 
County Disarricr Justick, [1928] 
I. R. 358.—IR. 


aii. ---~- - —-.}--O'S. was also con- 
vieted at the same time om another 
stunmons for unlawfully using a net 
for the purpose of tuking salmon or 
trout in the said tidal waters without 
being duly licensed, contrary to 13 & 
14 Vict. ec. 88,5. 12. That section a 
vides for such offence a pecuniary 
penalty, & also the forfeiture of the 
net used. The district justice’s con- 
vietion on this summous did not order 
the forfeiture of the net. It was the 
sume net the forfeiture of which was 
ordered by the justice iu the other 
conviction :—Held: the conviction 
was bud for not ordering the forfeiture 
of the net, notwithstanding the fact 
that its forfeiture was ordered by the 
other conviction, - Tub Sravi: 
(O'SULLIVAN) rr. CERCUIT COURT JUDGE 
oF CorK, [1931] 1. 2. 733. - OR. 


PART VIII. SECT. 5. 


526 i. General rule — Jurisdiction 
musted.J—-T.. (MOORE) v. O’ HANRAHAN, 
(1927) I. R. 406.—IR. 

m i, J—R.v. HARRAN (1912), 21 
O. W. R. 931; 3 0. W. N. 11073 3 
D. L. ite 753,—CAN. 











Cases 76—261a. 


ENGLISH AND Emprre Dicrest SuPPLEMENT. 


FOOD AND DRUGS. 
Part Il.—Adulteration and Impoverishment. 


Norn.— Sale of Food & Drugs Acts, 1875-1927, are consolidated by Food 


Drugs (Adulteration) Act, 


1928 (c. 31). 


76. Add. Annotation :—Folld. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

Add. Annotation :—As to (2) Apld. Bowker v. 


Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 


-]|—(1) Where a person is charged 
with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, vor if there is 
no evidence that he knew the composition 
of the article-—BOWKER v. WOODROFFE, 
BowKER v. PREMIER DRUG Co., [1928] 1 
K. B. 217; 96 L. J. K. B. 750; 137 L. T. 
347; 91 J. P. 118, 43 T. L. R. 516; 25 
L. G. R. 306 ; 28 Cox, C. C. 397, D. C. 

Annotation :— As to (3) Refd. Gough v. Rees (1929), 46 

T. L. KR. 103. 

98a. Liability of wholesaler—Sale by retailer.]— 
BOWKER v. WOODROFFE, BOWKER Vv. PREMIER 
Drua Co., No. 78a, ante. 


101. Add. Annotation :—As to (1) Refd. Orpen v. 
aa Capitol, Ltd. (1951), 145 L. T. 


78. 


78a. 








135. Add. Citations :—23 L. G. R. 15; 27 Cox, 


C. C. 672. 

Add. Citations :—23 L. G. R. 22; 27 Cox, 
C. C. 678, D. C, 

Add. Annotation :—As to (2) Refd. Preston 
v. Grant (1924), 94 L. J. K. B. 125. 


Add. Annotation :— As to (1) Refd. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

Add. Annotation :—Refd. Bowker v. Wood 


roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 


140. 


147. 


148. 


150. Add. Annotation :—As to (1) Consd. Bowker 
v. Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 


150a. —-——- Absence of recognised standard.]— 
BOWKER v. WOODROFFE, BOWKER ¥. PREMIER 
Drua Co., No. 78a, ante. 

169a. Vinegar.]-——-PRESTON v. JACKSON (1928), 73 
Sol. Jo. 712. 


174. Add. Annotation :—Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 


187. After this case insert ‘‘ Addition of colouring 
matter to milk.]—See No. 218a, post.”’ 


Milk adulterated with colouring matter. | 
——-The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), s. 4, which neither includes such a 
defence nor contains any provision that it 
is to be read with any Act containing such 
a defence.—REEMAN v. Knapp (1925), 134 
L. T. 224; 90 J. P. 7; 42 T.L. R. 1381; 24 
IL. G. R. 423 28 Cox, O. 0.117, D.C. 


243a. What amounts fo.|—Ap Its.. who manu- 
factured an article called ‘ R.’s rum & 
butter toffee,” supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been 
sold for years as ‘‘rum & butter toffee.” 
The justices convicted applts. :—Held: the 
description ‘‘ butter toffee ’’ implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed.— 
RILEY BrRotHEeRS Harirax, LTD. v. HALLI- 
MOND (1927), 44 T. L. R. 238, D. C. 


Proceedings against previous seller— 
Previous analysis before proceedings against 
retailer.|—An inspector appointed under the 
Sale of Food & Drugs Acts bought a sample 
of ground ginger from a retail shop. e 
complied with the provisions of Food & 
Drugs (Adulteration) Act, 1928 (c. 31), 8. 18, 
with regard to the division of the sample into 
three parts, delivering one part to the seller 
& having an analysis made. Upon analysis 
the ground. ginger was found to contain an 


218a. 





261a. 





FINDLAY, 


PART II. SECT. 3, SUB-SECT. 3.— 
B. (b). 








101 fi. Sale by servant or 
agent.}--To prove a limited co. guilty 
of the offence of selling an_ article 
which does not conform with the 
regulations made under Food & 
Drugs Act, 1908, it must be shown 
that the sale was made on its behalf 
by a servant or agent who had 
authority to sell. Where a sale was 
made by a servant who had no 
authority to sell anything, it was held 
that the gale did not constitute an 
Pee es a co.— Mrrron v. It. G. 
a : 10. aTb., 1928 Ss. e . e 
444.—AUS, ” Pane seaca Oe ee 


PART II. mele 9. reads 3.— 
e a ° 


110 iii. Whether property passcd 
——Food &? Drugs Act, 1908, ss. 5, 22.J— 
WaLTERS v. MITTON, [1926] S. A. S. RR. 
261.—AUS, 


PART Il. SECT. 3, SUB-SECT. 3.— 
C. (b) iv. 





142 i. —— Notice not seen by pur- 
chaser—Onus of proof.}—Where an 
article of food exposed for sale bears u 
labe) indicating that it does not con- 
form to the statutory standard of 
genuineness :—Held: the seller must 
prove that tbe contents of the label 
were brought to the notice of the pur- 


4 


chaser, — PATTERSON 2. 

(1925) 8. O. (J.) 53.—B00T. 

PART II. SECT. 8, SUB-SECT. 3.— 
D. (b). 


sd. Coffee.}—-K. having asked accused 
for coffce, received a mixture containing 
at least 67 per cent. of chicory. When 
he asked for coffee K. expec to get 
an addition of chico according to 
commercial usage :—Held: what EK. 

t was substantially ohicory contain- 
ie an addition of some cofice, & tho 
dity was not of the nature, 
substance & erry demanded.— 
MoovriEy v. R. (1927), 48 N. L. R. 
395.—-8. AF. 


PART II. SECT. 5, SUB-SECT. 4.—A. 


£. When returnable—Under Health 
Act, 1919, a. 262 (d).J—The provision 
in above section, 
rosecution 


food, drug or substance, the summons 

shall not be made returnable in less 
than fourteen days from the day on 
which it is served,’’ means that such 
summons is to be “ returnable in not 


Vo). XXV.—Food and Drugs. Cases 26la—439a. 


added preservative, contrary to the pro- 
visions of the Public Health (Preservatives, 
etc., in Food) Regulations, 1925. The 
retailer was convicted upon an information 
charging him with the sale of the ground 
ginger to the prejudice of the Lpeleee under 
Food & Drugs (Adulteration) Act, 1928 (c. 31), 
s. 2. Subsequently, proceedings were com- 
menced against the previous seller of the 
ground ginger for wilfully neglecting to obey 
the Public Health (Preservatives, etc., in 
Food) Regulations, 1925, by selling the 
ground ginger to the retailer. No further 
Pag was taken of the ground ginger & no 
further analysis made. No part of the 
sample that was taken in the first instance 
was sent to the previous seller of the ground 
ginger. The magistrate refused to convict 
on the ground that the provisions of sect. 18 
of 1928 Act had not been complied with :— 


283 ‘ 


Held: the magistrate was wrong in holding 
that compliance with the formalities pre- 
scribed by sect. 18 of 1928 Act was a con- 
dition precedent to the institution of pro- 
ceedings against the previous seller for a 
sale to which art. 7 of the Regulations of 
1925 applied. When the formalities pre- 
scribed by sect. 18 of 1928 Act with regard 
to taking of sample, division & analysis had 
been complied with in proceedings as between 
the purchaser & the retailer, there was no 
necessity for those formalities to be repeated 
when proceedings were subsequently taken 
against the previous seller under art. 7 of the 
Regulations of 1925.—TwyNHAmM v. Bap- 
cock, [1932]2 K. B. 549; 101 L. J. K. B. 755; 
147 L. T. 35; 965. P. 219; 48 T. L. BR. 389 ; 
30 L. G. R. 239 ; 29 Cox, C. C. 448. 


Add. Annotation :—As to (8) Refd. Conn v. 
Turnbull (1925), 89 J. P. Jo. 300. 


Part Ill—Sale of Unwholesome Food. 


858. Add. Annotation :—Refd. Frome United Breweries Co. v. Bath JJ., [1926] A. C. 586. 


Part V.—Particular Articles of Food. 


4144, Exposure for sale—What amounts to.|—A 


baker was delivering bread from an open car 3 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 
remaining loaves & found a deficiency :-— 
Held: there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers required them.— 
KEATING v. Hornwoop (1926), 185 L. T. 29; 
90 J. P.141; 42 T. L. R. 4723; 241.G. 1. 
362 ; 28 Cox, C. C. 198, D. C. 


439a. Protection of employer under Sale of Food 


(Weights & Measures) Act, 1926 (c. 68)-—- 
When applicable.]— (1) Held: the language 
of Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 12 (2), has no relation & does 
not apply to a case where a defect. of deft.’s 
machinery or a default of an employce under 
deft.’s control is the cause of the deficiency. 
This sub-sect. deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
persons under his control. In such a case 
deft. may avail himself of the provisions of 
sect. 12 (5) if he satisfies the provisions of 


such d 


6.—A Us 


that where any 
or proceeding under 
XII. of the Act rolates to any HM 





less than fourteen clear days’’ from 
ate,— DOWNES 
[1928] V. L. R. 64; [1928] Argus L. Rh. 


PART III, SECT. 2, SUB-SECT. 1.—D. 


Supply of milk to boarders 
by boarding-house keeper.}—The supply- 
ing of milk by a boarding-house keeper 
to boarders for use with meals does not 
constitute a sale within the meaning 


v. 


that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect. 
were ‘‘ proceedings under this Act in respect 
of an alleged deficiency of weight ’”’ within 
sect. 12 (2), whilst Lorp Hewart, C.J., did 
not express a decided opinion, one way or 
the other, Avory, J., expressed the view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & TaLsBot, J., expressed an opinion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (5); having him brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty sessions, the information against the 
employee was dismissed, but defts. were 
convicted. Defts. appealed to Quarter 
Sessions :—Held: the Ct. of Quarter Sessions 
had no power to exempt defts. from any 
penalty under sect. 12 (5) on the ground 
(per LORD Hrwanrt, C.J., & TaLsor, J.) that 
having regard to the fact that the employee 


of the Pure Food Act, 1908.—PatTtTo 
av MoULp (1931), 48 N. 8. W. W. N 
158,--AU e 

sg. Article sold—Mens rea-——Whether 
knowledge of disease necessary.}—Held : 
there was no evidence on which the 
magistrate could find that deft. sold 
meat affected by tuberculosis, knowing 
al the time that it was so affected, & 
the conviction should be quashed.— 
DIXon v. SHILER, Er yp. SEILER, [1928] 
8. i. Q. 93.— AUS. 


FRESHNRY, 


Cases 439a—476b. 


AmnOlion®: :—-A sto (2) Distd. Wolfinden v. a ela ee 


had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrongly 
acquitted, & on the ground (per Avory, J.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect..—-WALKLING, LTD. v. ROBINSON 
(1930), 99 L. J. K. B. 171; 143 L. T. 105, 
106; 94 J. P. 78; 46 T. L. R. 151; 28 
L. G. R. 88; (1929), 29 Cox, C. C. 181. 


» 96 


As to (3) Consd. Hammett (R 


aa Hammett (R.C.), Ltd. v. Beldam (1931), 47 T. Li} ‘a 


439b. —_- ——— Exercise of due diligence by 


489c. 





employer—Question of fact.]}—(1) Where an 
employer who is charged with an offence 
against the Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), brings another person 
before the ct. under sect. 12 (5), as being the 
actual offender, the‘ question whether the 
employer has used due diligence to enforce 
the execution of the Act is one of fact & not 
of law. (2) The result of compliance with 
sect. 12 (5) is that both the employer & the 
other person are convicted, but that the 
latter alone is liable to any penalty. (3) Qu. : 
whether in a case where the justices have 
convicted the employer & have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Walkling, 
Lid. vy. Robinson, No. 439a, is no authority to 
the contrary, since in that case the employee 
was found as a fact not to be the actual 
offender, & an appeal would have involved 
the allegation that he was wrongly acquitted. 
—HAMMETTY (ht. C.), Lrp. v. CRABB, HAM- 
METT (KR. C.), Lp. v. BELDAM (1931), 145 L. T. 
638 ; 95 J. P. 180; 47 T. L. R. 623 ; 29L. GRR. 
515; 29 Cox, C. C. 364, D.C. 


Effect of ee with sect. 12.]—— 
UanMett (R. C.), Lrp. v. CRABB, HAMMETT 
(kK. C.), LTD. ». BELDAM, No. 439b, ante. 





439d. ——-- What are “ proceedings in respect of an 


439e. 


439f. 


alleged deficiency of weight ’’-—Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2). LTD. v. 
ROBINSON, No. 439a, ante. 
-+—Proceedings under Sale 
of Food (Weights & Measures) Act, 1926 
(c. 63), 8. 6 (2), agamst a person for having in 
his possession for sale loaves of bread the net 
weight of which is not one pound or an. 
integral number of pounds may be proceed- 
ings ‘in respect of an alleged deficiency of 
weight ”’ within sect. 12 (2), of the Act, so 
as to entitle deft. to rely on the defences 
provided by that sub-section.—WOLFINDEN 
t. OLIVER (1932), 147 7. T. 805 96 J. VP. 202 ; 
41ST. 1. R. 304; 301. G. R. 263, D.C. 
Acquittal of employee—-Power of 
Quarter Sessions to exempt employer from 
penalty. |—WALKLING, LTp. v. Rosinson, No. 
439a, ante. 





Se reteniaiemeaeen oat et ter - 





439g. --_—- —-—— Conviction of employer—-Right of 


PART V, SECT. 3, SUB-SECT. 4.—B. 


a i. 
article sold.}—Where margarine was 
tn in & wrapper which bore, in large 


ype, 


elow which, in amaller type, were tho 


appeal to quarter sessions.}|—-LAMMETT 
(R. C.), Lap. v. CRABB, HAMMETT (R. C.), 
». v. BELDAM, No. 439b, ante, 








Words descriptive of ee a aul 


the words ‘‘ Charmo Ma 


rgarine,’? 1907 


ENGLISH AND Emprre Digest SUPPLEMENT. 


447. Add. Annotation :—Refd. Preston v. Grant, 


(1925) 1 K. B. 177. 


465. Add.. Citation :—27 Cox, C. C. 637. 
475. Add. Annotation :—Distd. Burrows v. Rapson 


475a. 


476. 


(1927), 25 L. G. R. 397. 


——— Grocer occasionally selling bottled 
milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed ottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk :—Held ; there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
Bomnow of milk without being registered.— 

URROWS Vv. RAPSON (1927), 25 L. G. R. 397, 





ee Annotation :—Refd. Easington Rural 
District Council v. Gilson (1929), 46 T. L. R. 
107. 


476a. ——— Necessity for registration in every 


district where business carried on.|—A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of cach district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round.— 
EASINGTON RuRAL DisTricr CouNcIL vw. 
GILSON (1929), 142 L. T. 420; 94 J. P. 56 


46 T. L. R. 107; 28 L. GR. 49; 29 Cox, 
©. C. 86. 
476b. Change of tenancy—-Removal of pre- 


words ‘“‘ containing a small D hropenede f 

of eared ” & the name “* 

y ap rover: eoation to the 
the seller, con- 

Sea under Butter : Ma oe Act, 
’ appealed :— the 

worda: = eantainine =< email quantity 


decessor from register—-Whether new tenant 
‘* person agegrieved.’’}----On May 1, 1930, 
applt. succeeded a predecessor as annual 
tenant of premises used as a dairy. On 
May 12, 1930, resps., who were the local 
authority. having in the meantime given a 
meres notice to his predecessor, gave to 

pplt. a notice purporting to be given under 

ae & Dairies (Amendment) Act, 1922 
i 54), 8s. 2 (1), calling upon hin to show 
cause Why they should not remove his pre- 
decessor from the register of purveyors of 
milk in respect of the premises on the ground 
that they were satisfied that by default of 
the latter the premises were not in a fit 
condition for the purposes of a dairy. On 
May 13, 1930, resps., after hearing applt., 
decided to remove his predecessor from the 
register on that ground, & thereupon gave 
applt. notice that they had so decided. 
An appeal by applt. under the above sub- 
sect. against the decision of resps. was 
dismissed by the magistrate on the ground 
that applt. was not a ‘‘ person aggrieved ”’ 
by the decision within the sub-sect. On an 
appeal from the magistrate by case stated :— 
Held: applt. was a, ‘‘ person aggrieved ”’ 
within the sub-sect., & the case should be 
remitted to the magistrate to be heard by 
him on the merits.—PROSSER v. MOUNTAIN 


of butter,’’ were merely descriptive of 
the article sold, & did not form part of 
a fancy or descriptive name which had 
not been BPDIOYed» ; & conviction 
quashed.—-SOMERVILLE & Bark, LTD. 
v. CHALMERS, 119251 TB. CO. (J.) 70.— 
SCOT. 


AsH URBAN DIsTRICT CoUNCIL, [1932] 1 
K. B. 182; 100 L. J. K. B. 266; 144 L. T. 
549; 95 J. P. 84; 29 L. G@ RR. 218; 29 
Cox, C. C. 265, D. C. 


476c. Artificial Cream Act, 1929 (c. 82)--—-Applica- 


519. 


555. 


tion.}—Applts. were convicted on informa- 
tions preferred against them under Artificial 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, described 
as ‘‘ cream filled Swiss rolls” & ‘“ vanilla 
cream sandwich,’ containing a cream-like 
paste or substance, which was not cream as 
defined in Artificial Cream Act, 1929 (c. 32): 
—Held: the Act applies only to the sale of 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 


Vol. XXV.—Food and Drugs. Cases 476b —572. 


or to a composite substance in connection 
with confectionery. It applies only to a 
substance purporting to be cream & not to a 
substance purporting to contain cream.-—— 
Lyons (J.) & Co., Lrp. v. KEatTiIna, [1931] 
2K. B. 535; 100 L. J. K. B. 513; 145 
L. T. 263; 95 J. P. 150; 47 T. L. R. 442; 
75 Sol. Jo. 489; 29 lL. G. R. 407; 29 Cox, 
* ©. 323, D.C. 


476d. Breach of Milk & Dairies (Amendment) Act, 


495. 
508. 


Part VI.—Control 


Add. Annotations :—Folld. Brocklebank v. 
R., [1925] 1 K. B. 52. Consd. China Naviga- 
tion Co. v. A.-G. (1932), 48 T. LL. KR. 376. 
Refd. R. v. London County Council, Hw p. 


Entertainments Protection Assocn., Ltd., 
11931] 2 KK. BB. 215. 
Add. Annotation :—-As to (2) Refd. R. v. 


Minister of Health, Ea p. Yaffe, [1930] 
2K. B. 98. 


558a. —-—- —-—- —--——.|—-The Food Controller, act- 


ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 


572. 


1922 (c. 54), s. 3 (1) (b)-—--Not limited to licence 
holders.}—PyvatTr v. LLoyp (1932), 96 J. P. 
479: 49 TLL. R14; 307. G. R. 505, D.C. 


Add. Annotation :—Refd. Bridges v. Griffin, 
[1925] 2 K. B. 283. 


Add. Citation :—-28 Cox, C. C. 7. 


in Wartime. 


under powers conferred by reg. 2]*. re- 
quisitioned all bacon landed after such date : 
—Held: in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
—Swirr & Co. v. BOARD OF TRADE, [1926] 
2K.3B.131; 95 L. J. K. B. 884; 1385 L. T. 
391; 42 T. L. R. 461, C. A.3 previous pro- 
ceedings, [1925] A. C. 520, H. L. 

Add. Annotation :—Refd. R. v. Maidstone 
ge Ea p. Maguire (1925), 13838 L. T. 

10. 


PART V. SECT. 4, SUB-SECT. 3. 


508 iii. --—-A 
dairyman was convicted of pselling 
sweet milk which was not genuine, in 
respect that it contained less than 3 
per cent. of milk fat. The alleged 
deficlency in fat was established, but 
it Was also proved that the milk had 
not been tampered with in any way, 
the defleieney being due to the mik 
having stood for some time in the can, 
X to the sample having been drawn 
fiom a tap ut the bottom after the 
cream had risen. No evidence was 
led as to the possibility or impossibility 
of redistributing the constituents of the 
Intik in the can by stirring or otherwise : 
—dHeld: accused had failed to rebut 
the statutory presumption that the 
milk was not genuine, & the conviction 
was Mght.—M‘'CALLUM vw. BROOKS, 


K i, --—— Price of milk varying with 
quality supplicd—Genuine muk_ to be 
supphed.|—Deft. was a sharebolder in 
w certain co-operative dairy socioty, 
X she & the other suppliers of milk to 
the creamery of the said socict 

delivered daily to the croamery quanti- 
lies of milk. The quantity of milk 
delivered by each supplier was recorded 
by weight in pounds, dependent on the 
number of gallons, & the manager or 
other official of the cronmery took a 
sumple of each delivery, tested It, & 
ascertained its contents of butter-fats. 





Ne SRNR 





In return for the said milk delivered by 
her, deft. reveived from the creamery ; 
(a) at the end of every inonth @ cush 
payment per pound of milk delivered, 
calculated on the average percentage 
of butter-fats contained in the milk 
delivered during the month---the 
greater the content of the butter-fata, 
the higher the price paid; & (6) each 
day a quantity of separated milk, 
Which was determined in accordance 
with the raves of the society & was 
proportionate to the quantity of milk 
delivered by deft. to the creamery, or, 
instead, a cash payment. A ene Oe 
of deft.’s milk taken by an Inspector 
of Food & Drugs when the milk was 
inthe course of delivery to the creamery 
was found on analysis to be inferior to 
the standard prescribed by regs. 1 & 2 of 
Sale of Milk ([r.) Regulations, 1901, & 
dett. was charged for seUing to the 
creannery, to the prejudice of the 
purchaser, ie. the said creamery, 
within Sale of Food & Drugs Act, 1875 
(c. 63), as amended hy Sale of Food & 
Drugs Act Amendment Act, 1879 
(ce. 30), 8. 3, an article of food, to wit, 
inilk, which was not of the nature, 
substance, & quality demanded by the 
purchaser. No evidence was given by 
deft. to rebut the presumption of 
ubstraction or adulteration which 
upplied to the said sample by reason of 
the said regulutions. The district 
justice dismissed the summons :-- 
ITeld: the distriet justice was wrong 


in law in dismissing the sumiunons, as 
although the price paid by the 
creamery varied with the quality of 
the milk supplied, the contract. con- 
templated the supply of genuine milk, 
& the milk of which the sample was 
taken was not genuine nulk as defined 
by Sale of Milk (Ir.) Regulations, 1901. 

Mcrreny vr. NICHOLSON, [1931] Lit. 
o82.-- IR, 


PART V. SECT. 4, SUB-SECT. 4, 


sp. Sale by driver of cari—Name of 
defendant on cart—Whether evidence of 
sale by defendant. }—On the hearing of an 
information against resp. co. for sellin 
adulterated milk the evidence showe 
that an inspector saw in the street a 
milk-cart bearing the same name & 
uddress as those of the co., & purchased 
from the driver of the cart milk which 
was adulterated :—Heid: the evidence 
was insufficient to establish, even prima 
facie, that the milk-cart was the cart 
of the oo. or used in its business, or that. 
there wag any relationship between the 
driver of the cart & the co.—HOovUstToNn 
v. WITTNER’S Ptry., LTp., (1928 
V. L. R. 5393; [1928] Argus L. R. 356. 


——e 
e 


PART V. SECT. 6. 


st. Flour--—Sale in unmarked barrels-— 
Seller not liable—Manufacturer or 
packer liable.)-—-R. v. BEEKMAN (1844), 


e R, 5 7.—CAN e 


Cases 45— 227. 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 
Part |—Conveyances Impeachable .by Creditors under 


45. 
2 Ch. 22. 


128. Add. Annotation :—As to (1) Apld. Beebee & 
10. v. Turner’s Successors (1931), 48 T. L. R. 


61. 


126. Add. Annotation :—Apld. Re Wethered, Ez p. 


PART I. SECT. 1. 


sa. Flomestcad.J|—MXKUNIER Vv. DORAY 
(1905), 6 Terr. L. R. 194.-——-CAN. 

sh, -——— Transfer prior to Land Titles 
Act, 1917.}--13 Eliz. c. 5, which is 
practically re-enacted by h. S. S. 1920, 
c. 204, s. 1, does not apply to property 
which at the time of the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or liable to be taken in execution. So 
where a transfer of a homestead, was 
completed before Land ‘Titles Act, 
1917, which altered the law with 
regard to executions against land, came 
into force, & was, because of the above 
rule, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change in tho 
law.— PACHATL v. MARKHAM, [1922] 1 
W. W. R. 818; 63 D. L. BR. 97; 15 
Sask. lh. R. 308.—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 


a i. ---Deft. provided a house 
for her father in which to live rent free 
for the rest of his Ufe. in consideration 
of which he transferred a_ business 
block to her with the object of securing 
her for the rental value of the house & 
tho cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
under 13 Kliz. ec. 5. & Fraudulent 
Preferences Act, R.S. 8., 1920 (c. 204): 
—Held: deft. held the title to the 
business block ag trustee for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s eauity the property 
should be available for his crediters.— 
COLONIAL INVESTMENT & LOAN Co. v. 
Huson, (1925] 4 D. L. R. 108; (1925) 
3 W. Ww. R. 157.—CAN. 


di. —— ——.}+-KEENLEYSIDE v. 
eae [1925} 3 D. L. R. 961.— 





dii. —— ———. #Wherc a voluntary 
conveyance has the effect of rendering 
the grantor insolvent it is void as 
5 ba ry his creditors no matter what 

8 intent in making it was.—BAXTER 
v. Derasz & DERASZ, [1929] 2 D. L. R. 
443; 1 W. W. R. 673; 10 GC. B. RB. 
473; 238. L. R. 444.—CAN. 


n i. Saskatchewan.}-——-13 Eliz. 
c. 5, ia in force in Saskatchewan.— 
BANK OF MONTREAL v. Reis’ [1925] 3 

-L. R.125; [1925] 2 W. W. RR. 1693 
19 Sask. L. R. 423.—CAN. 


so. Transfer by administrator to 
estate.}—In an action to have a transfer 
of land from deft. E. as registered owner 
to herself as administratrix of her 
busband’s estate declared void as 
against her creditors & alternatively, 
void as a preference in favour of the 
estate :—Held: on the evidence, E.’s 
position up to, at, & subsequent to, 

cr busband’s death was that of a 
trustee of the land for her husband, &, 
alternatively, if he was not the equit- 
able owner of the land, but it belo d 
in whole or part to her absohitely. then 
she must be held to have elected by her 
conduct to take under & not in opposi- 
tion to his will under which bis whole 





Add. Annotation :—Consd. Re Simms, [1930] 


Statute. 


Salaman, [1926] Ch. 167. 

138. Add. Annotation :—As fo (4) 
Lloyd’s Furniture Palace, Evans v. The Co., 
[1925} Ch. 853. 


Consd. fe 


227. Add. Annotation :—Refd. Re Phillips, Law- 


estate real & rsonal was divided 
between her & the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have becn compelled to do.— 
SKOGMAN v. ELLERGODT & WISEMAN 
ne) [1929] 4 Db. L. R. 710; 3 
WwW. e R. 235.—CAN. 


sd. Mortgage— Summary procedure to 
set aside conveyance.}—The word “ con- 
voeyance ’’ in rule 462, which provides 
@ summary procedure under which a 
udgment creditor may have a fraudu- 
ent ‘“ conveyance ’”’ of land set aside, 
doves not include a mtge.—NERLAND 
v. CROSSFIELD Scuo0o0L DisTrict, [1929] 
4D. L. R. 216; 2 W. W. R. 330; 24 
Alta. L. R. 214.—CAN. 


PART I. SECT. 3, SUB-SECT. 1. 


se. Assignment to cover taken 
from trust account.}—Held:; it could 
not be attacked by a creditor of the 
aasignor.—-BANK OF HAMILTON  v. 
Brack (1918), 37 D. lL. R. 801; 24 
B. C; R. 394.-——CAN. 


PART I. SECT. 3, SUB-SECT. 2.—B. (b). 

sf. Bond fide sale in course of trade— 
In consideration of debt due to buyer d& 
other creditors.}—'The sale of wheat in 
question herein, the consideration 
for which was an Indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, hold to be protected as 
against attack under Fraudulent Pre- 
ferences Act, 8. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply to a 
bona fide sale made in the ordinary 
course of trade or calling to innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
the amount of the _ consideration 
expressed in the bill of sale, but this 
could not be foreseen at the time of 
the transaction, & it was held that the 
excess was not large enough to be 
regarded as an element of fraud.— 
DESJARDINE wv. CALLISON, [1928] 3 
ay he 147; [1928] 2 W. W. R. 250. 


PART I. SECT. 3, SUB-SECT. 2.—C, 


135 ii. ———- ——.} -Circumstances 
in which the purchaser was cstopped 
from setting up  consideration.— 
McCARTY v. MCMURRAY (1871), 18 Gr. 
604.—CAN. 


PART I. SECT. 8, SUB-SECT. 3.—B. 


157 ii. MULHOL- 
LAND v. WILLIAMSON (1868), 14 Gr. 
91.—CAN 





et aN 


PART I. SECT. 8, SUB-SECT. 3.— 
C. (b) i. 


177 i. Exceptions to general rule— 
Seltlement supported by other considera- 
tion—Agreement to separate—Folliowed 
by immediate separution.}—HILL v. 
oa (Man.), {1926} 4 D. L. R. §388.-— 


PART I. SECT. 3, SUB-SECT. 3.—E, 
204 ii. Partition by father on 
remarriage—Allegation by settlor that 


8 





rence v. Huxtable, [1931] 1 Ch. 347. 


conveyance in fraud of creditors—Onus 
of proof.)—In 1904 a Burman executed 
on his remarriage a deed of partition 
i which he purported to convey to 

s daughter, the only child of his 
first marriage & then eight years of 
age, immovable property as her one- 
quarter share of the joint property of 
that marriage, & he appointed his 
own mother to take cure of it. He 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the conveyanco the father 
was considerably indebted, & his 
creditors, finding that they could not 
attach the property, scttled with him 
upon easy terms. In 1914 the father 
promised his daughter & her maternal 
uncle that the property would be 
restored to ber. In 1925 the daughter 
sued for possession. ‘The father pleaded 
that the conveyance was in fraud of 
his creditors, & that the suit. was barred 
by limnitation :-—Held: upon the whole 
facts the father had failed to discharge 
the burdon, which was heavily npon 
him of proving that the conveyance 
was iv fraud of his creditors, & not a 
genuine conveyance of his daughter’s 
share, possibly liberally calculated; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf.—Ma NGWE NAING v. MAUNG 
Hee Maung (1928), f. L. R. 7 Ran. 4.— 


PART I. SECT. 4, SUB-SECT. 1. 


209 xix. ———.}—HAaLirax BANKING 
Co. ve Matrnrw (1888), 16 8. Cc. R. 
721.—CAN. 


k i. Suspicious circumstances 
insufficient.}—-Mere suspicious circum- 
ces are not sufficient to support a 
finding of fraud even in a case wherein 
a husband & wife are alleged to have 
been mixed up in it.—KOSTZSHYN v. 
Szcoz0RKO & KostTzsHyn (Sask.), [1929] 
3D. L. R. 474; 2 W. W. R. 289.—- 
CAN. 
sg. Plan to bring property into 
existence—Valid.)--KEARL v. WONNA- 
coTT (Alta.), (1927) 4 D. L. R. 1051; 
{1927} 3 W. W. R. 693.—CAN. 


PART I. SECT. 4, SUB-SECT. 2.—A. 


224 -}—Dok d. STEEL v. 
ane lage (1842), 2 Ont. Dig. 2918.— 





i,.——- ——- 


PART L SECT. 4, SUB-SECT. 2.—C. 


q i. me me SCHUBERT v. Kocu, 
[1928] 3 Ww. WwW. ° 623.—CAN. 

t i. .]—The transfer of his 
homestead from a husband to his wife, 
when he was insolvent & in order to 

revent his creditors from satisfy- 
ng their claims therefrom :—Held : 
fraudulent.— BARRETT v. BARON, i 925) 
1D.L. R. 474; (1925) 1 W. W. BR. 87; 
rAR L. R. 2 7 , § C. B. R, 448.— 


t ii. ——. --The transfer by a 
husband to his wife of his homestead, 
which is exempt from seizure under 
execution, cannot be act aside for the 
benefit of the husband’s creditors.-— 





Vol. XXV.—Fraudulent and Voidable Conveyances. 
250. Add. Annotation :—Consd. Re Simms, [19380] 


2 Ch. 22. 


252. Add. Annotation :—Refd. Re Lioyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 


858. 
$39a. —-—- —-—— Subsequent sale to third party— Lp 
Purchaser from sheriff entitled to recover.|— ” 


Kipp v. RAWLINSON (1800), 2 Bos. & P. 59; 


126 E. R. 1155. 


Annotations :—Consd. Arundel] v. Phipps 


1 ye 139. Apld. Watkins v. B 


Co: 
Jexeph v. Ingram (1817), 1 
v. Heathcote (1820), 4 


Lombe (1820), 1 Brod. & Bing. 506. 


377. Add. Annotation :—-Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 853. 


RuvussiaN MERCANTILE OCo., LTD. v. 
SLOBODA & SLOBODA Alta.}, 927] 4 
e W., R. 451.—~ 


D.L. R. 931; [1927] 3 
CAN 


« i. Husband trustee for wife of 
property conveyed.)—GRay v. FORD, 
(1925) 1 W. W. R. 943; 34 B.C. Rh. 
oli. e 

a ii. ——— Goods purchased with wife’s 
money—c& goods of husband exempt 
from seizure for debt.)—REVELSTOKE 
SAWMILL Co., LYrp. v. STRATFORD, 
11928) 4D. L. R. 772; (1928] 8 W. W.R. 
260.-- CAN. 


PART I. SECT. 4, SUB-SECT. 2.—D. 


sh. Conveyance by husband to wife— 
Proof of validity against creditors— 
Affidavits necessary.}—Where property 
is claimed by or on behalf of a wife 
under a conveyance to her during 
coverture, an explanation of the trans- 
nection should be given on oath to show 
that it was bond fide, & good aa against 
the husband's creditors: the affidavits 
for this purpose should be by the 
petitioners, & should be satisfactorily 
corroborated by disinterested persons 
of known credibiiity.—Aa p. LYONS 
(1869), 2 Ch. Ch. 357.—C e 


sk. fteconveyance by wife to husband— 
Land held by wife on trust for husband.] 
--WINDSOR AUTO SALES AGENCY v. 
MARTIN (1915), 7 O. W. N. 4713; 8 
O. W. N. 130, 252; 25 D. L. R. 549; 
383.0. L. It. 354.—CAN, 


sl. Voluntary conveyance—To person 
of Same name as owner—Necessity for 
erplanation.J}—Exr np. WRIGHT (1869), 
2 Ch. Ch. 355.—-CAN. 

sm. Family arrangement—Without 
consideration. |-—-HAWKINS vw. AGLAS- 


PART J. SECT. 4, SUB-SECT. 3. 

ni.—-~ Payment of charges & incum- 
brances.J|—The promise of a transferee 
to pay the charges & incumbrances 
against the property transferred is not 
& sufficient consideration to support 
the transaction as against the creditors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is 
only important as against creditors 
where it: was made bond fide.—BLUDOFF 
{1923] 2W. W. R. 160; 22 Sask. L. R. 
033.—CAN. 


PART I. SECT. 4, SUB-SECT. 5.—A. 


, 264 ili, —— -———.}—-GALIBERT 0. 
SoctutE D’ ADMINISTRATION GENERALE 
& BANQUE NATIONALE & CIR. GENERAL 
IV HNTREPRIGES PUBLIQUES, [1925] 3 
ae lL. R. 1206; [1925] Ss. C. R. 683,.—- 


264 iv. ——— -———.)—Cunmitnas & 
ELLIS v. O’FLYNN (1924), 34 B. C. R. 
275.—CAN. 

264 v. ~m-,}——-A gale by a son 
to his father, made when tho son was 
in insolvent circumstances & with the 
common intent & effect of giving a 








Latimer v. Batson (1825), 7 Dow. & Ry. K. 
nsd. Cook v. Walker (1855), 25 L. T. O. 8S. 51. Refd. 
oore, CO. P. 189; Cromack 
oore, C. P. 357; 


Cases 250—428a. 


395. Add. Annotation :—Consd. Jagger v. Jagger, 


[1926] P. 93. 


2 Ch. 22. 


& Taunton (1804), 
(1813), 4 Taunt. 
B. 106. 


Steward v. 


3896. Add. Annotation :—Consd. Jagger v. Jagger, 
[1926] P. 93. 


422a. ——-.|—Re Liorp’s FURNITURE PALACE, 
VANS v. THE Co., No. 428a, post. 


428. Add. Annotation :—Consd. Re Simms, [1930] 


428a. ——— Issue of debentures to one creditor— 
Issue postponed for benefit of company.]— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 


but delays issuing them for a considerable 


reference :—Held : void.—HUNTRR v. 

AWRIE, eet 1D. tl. kh. 658 ; [1925] 
1W. W. KR. 411; 35 Man. L. R. 126.— 
CAN. 

264 «vi. .) -— ENFIELD 
REALTY Co. v. PETERSON (Sask.), 

264 vii. ———- ———.] — CANADIAN 
Ort Co., LTp. v. JAMIESON (Sask.), 
[1926] 2D. L. R. 1046.—CAN. 
PART I. SECT. 4, SUB-SECT. 5.—C. 


sd. Under guarantee— Voluntary con- 
veyance set aside.J—ONTARIO WIND 
ENGINE & Pump Co. v. Boso (Alta.), 
{1926]1D.L.R.57; (1926]1 W. W. R. 
45.—CAN. 


PART I. SECT. 4, SUB-SECT. 6.—A’ 


se. Under sale by parol.)—Held: the 
sale was void as against subsequent 
creditors.—WILLIAMS v.  RAPELJE 
(1880), 8 C. P, 186.—CAN. 


PART I. SECT. 4, SUB-SECT. 7. 


sf. Conveyance to wife—Onus of 
proof—-Discharge of onus,}—If land is 
transferred by a hasband to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the ct. by showing facis & 
circumstances which go beyond raising 
& mere suspicion.— JOHNSTONE LUMBER 
Co. v. HaGErR, [1924] 1 D. L. R. 693 ; 
ba W.R. 389; 20 Alta. L. R. 286.— 

AN. 


PART I. SECT. 4, SUB-SECT. 11. 


418ia. -}~The assignment of a 
lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading the 
creditors of the lessee, is not a fraudu- 
lent assignment.—Dogr d. BIGGARD v. 
MILLARD (1839), 1 Ont. Dig. 480.— 


CAN. 

418 xiii. ——.]—SIIAVER v. GOLD- 
HAR, (1925] 2 D. L. R. 1216.-—-CAN. 

418 xiv. -.J—Re Rick, [1928] 
2D. L. R. 96.—CAN. 

a i. ---Security given by 
an insolvent debtor to a creditor with 
intent to give him a preference over 
other creditors is void: but the 
existence of the intent ma be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the existence of 
some other motive which may not have 
had ite origin in the creditor, e.g. when 

roperty is conveyed as the result of 
ear of a criminal prosecution or where 
the transaction has its origin in the 
recognition of a moral obligation to 
restore property improperly converted. 
— GOLDMAN v. Harrison, [1928] 3 
D. L. Rn. 73 ; 62 oO. L. R. 291.—CAN. 

sj. Mortgage to obtain loan to pay 
creditor-——Presumption that mortguge 
void.}—MILLER v. OSIER, [1925] 4 
Dd. lL. R. 692.—-CAN. 


9 

















time in order to retain its credit with its 
other creditors, 


the debentures are not 


sk. What constitutes preference— 
Security given to creditor-——Debtor in- 
solvent.}—W., secretary-treasurer of 
Itf. municipality, misappropriated 
unds. At his request deft. sent him 
& cheque to pay off a mtge., & in re- 
Payment sent deft. his own cheque, 
which was refused by the bank. He 
also received from deft. a cheque to 
purchase on interest in land, which he 
deposited to the credit of the munici- 
ality. He notified deft. & assigned 
im securitics to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential :-—Jleld: under Aasign- 
ments Act, It. S. S. 1909, thon in force, 
the assigninents to deft. were void as 
against pltf. & should be set aside.— 
Mount Hops RuRAL MUNICIPALITY v. 
FINDLAY (1922), 66 D. L. R. 660; 15 
Sask. L. 40; [1921] 3 W. W. RR. 
658.—CAN. 

sl. Who is a _ ‘“‘ creditor ’’°— Agent 
making advance out of funds of principal 
-——-No pressure by principal for security.) 
—-MOUNT HOPE RURAL MUNICIPALITY 
v. FINDLAY (1922), 66 D. L. R. 660; 
15 Sask. L. R. 40; [1921] 3 W. W. R. 
658.—CAN. 


PART I. SECT. 5, SUB-SECT. 1. 


o. Delete this case. 

t i. ——— On crops raised by vendee.) 
-——If land is transferred by a husband 
to his wife, who bond works the 
land on her own account, even if the 
transfer is one that as against creditors 
can be set aside, the wife is entitled to 
the crops raised under her operations. 
—JOHNSTONE LUMBER Co. v. HAGER, 
{1924]1 Db. L. KH. 693; 1 W. W. RB. 389; 
20 Alta. or RK. 246.-——CAN. 
sale of land is found to be fraudulent 
& voidable as against exerution 
creditors of the vendor, does not 
entitic them to seizo crops grown 
thereon by the vendec, although the 
rule is otherwise if tho transaction is 
shown to be a mere sham.—BaNnquE 
CANADIENNE NATIONALE ¥. TENCHA, 
(1927) 4 D. L. R. 665.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.—A, 
sn. Not receiver of company——Alleged 


fraudulent ference made before re- 
ceiver a nied.J—Fox v. NIPISsING 
Ry. Co., GOODERHAM v. NIPISSING Ry. 


Co. (1881), 29 Gr. 11.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.—C 


e i. Personal representative. ]— 
Pitf., a daughter of R., deceased, pur- 
chased judgments which had been 
obtained against R. in his lifetime. 
She later became administratrix of his 
estate. She then, as administratrix & 
in her personal capacity, sued her 
brother, deft., attackin transfers 
made by Rt. to deft. as having been 
made to dofraud creditors :~—Held: 
pltf.’s position as admi{nistratrix did 
not ontitle her to attack the fraudulont 





Cases 428a—619a. 


525a. —-— 


594. 


voidable under 18 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (ROMER, 
J.).— Re LLOYD’s FURNITURD PaLace, LTD., 
Evans v. THE Co., [1925] Ch. 8538; 95 L. J. Ch. 
140; 134 L. T. 241; [1926] B. & O. R. 29. 
Refusal of fair offer.|——After bill 
filed on behalf of creditors to set aside as 
fraudulent & void a voluntary settlement by 








A., their debtor, & a composition signed by | 


the creditors in ignorance of such prior 
voluntary settlement, the debtor was adjudi- 
cated bankrupt, & an order was made by 
the Ct. of Bkpcy. setting aside the voluntary 
settlement. Plitfs., whose claim to prove 
under the bkpcy. had been admitted not- 


525b. 
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withstanding the opposition of the trustees 
of the settlement, wrote to thein proposing 
to dismiss the bill without costs as against 
them, & that pltfs.’ costs should come out 
of the estate. The trustees declined this 
proposal, but offered to consent to an order 
staying all proceedings in the suit without 
costs, or dismissing the bill without costs :— 
Held: the trustees of the settlement, who, 
by their refusal of pltfs.’ offer, had compelled 
them to bring the suit to a hearing, must pay 
all pltfs.’ costs incurred since the date of that 
offer.—TANQUERAY v. BOWLES (1872), l. R. 
14 Eq. 151. 

Negligent solicitor-trustee.]|—A 
decree being made for setting aside a volun- 
tary settlement, on the ground of the omission 
of a power of revocation :-—-Held: the solr. 
who prepared the deed, & who was one of the 
trustees named in it, must pay his own costs 
as a penalty for not having called the settlor’s 
attention to the absence of the power.— 
HENSHALL vw. FEREDAY (1873), 27 L. T. 748 ; 
ae Me R. 240; on appeal, 29 L. 'T. 46, 








Part I|—-Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


Add. Annotation :~-As to (1) Refd. Bird v. 
I. R. Comrs. (1924), 12 Tax Cas. 785. 


(1606), Lane, 22; 145 E. R. 267. 





604a. Settlement with uses in remainder.} — Held : 
fraudulent against a  purchaser.—ANON. 


transfers. <A debtor who fraudulently 
transfers his property cannot himsclf 
attack his fraudulent transaction, & 
his administrator has no greater right. 
--RYAN 1. CHARLESWORTH, [1930] 
mC. R427; 3 D. LL. BR. 431.—CAN. 


PART I. seas 5, peal 2.— 
¢ (a e 

sp. Secured crelitor.J—if the ae- 
curity of a secured creditor 1s sufficient 
to satisfy his claim in full he cannot 
bring action under Fraudulent Pre- 
ferences Act, R. 8. S., 1920 (c. 204).— 
RARRETT v. BARON, [1925} 1 D. L. R. 
474: (1925) 1 W. W. kh. 87; 19 Sask. 
J. R. 207; o C. B. It. 448.—CAN. 

sq. S. P. McLean v. RATEKIN 
(Sask.), (1926) 4 D. L. R. 174; (1926) 
2 W. W. R. 671.—CAN. 

st. Not creditor advising conveyance. } 
—BLACKLEY v. KENNY (1889), 16 
A. R. 522.—CAN. 


. (c). 

m i, --—.J—PItf. suing for a tort, 
such as slander or malicious prosecu- 
tion, is not a creditor of doft. until 
be has recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though it was made because of 
the threatened action.—FIsHER vv. 
KOwWSLOWBEKI (19159, 25 W. L. R. 417; 
5 W. W. R. 91; D.L. R. 785; 23 
Man. L. R. 769.—-CAN. 

m fi. .}—A judgment creditor 
may in his own name maintain an 
action to set aside a conveyance as 
frandulent & void, without having 
alien by virtue of an execution fn the 
hands of the sheriff.— BROWN v. WEIL, 
Ad 4D. L.R. 218; 610.1. R. 55.— 





sw. Judgment for alimony.|—Where 
a wife, having obtained a judgment. for 
permanent alimony, brought gn action 
tu have a release executed by the 
husband set aside & the transaction 


619a. 


declared preferential, fraudulent, & 
void, under Fraudulent Conveyances 
Act, R. 8S. O., 1914 (c. 105) :—Held: 
even ff plitf. was not her husband's 
ereditor she could nevertheless bring 
an action, for under sect. 3 “* creditors 
& others *’ were protected.--SHEPHARD 
v. SHEPHARD, [1925] 2 ls. L. RR. 497; 
56 ey Es . 455; affy. [1924] 3 
D. L. R. 566.—-~CAN. 


PART 1. SECT. 6, SUB-SECT. 1. 


8x. Whether proceeds may be fol- 
lowed.J— The fact that a couveyance 
is set aside as fraudulent against the 
transferor’s creditors does not render 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was effected by the tranus- 
feree in his own favour & paid for by 
hitn.—CANADIAN CREDIT MEN’sS TRUST 
AsSsocNn., LTD. v. CHOW LUN, [1931] 1 
can R. 243; 1D. L. mR. 1000.— 


PART I. SECT. 6, SUB-SECT. 2.—-B- 


k (p. 219) i. -—-——, }--The rule 
that in an action by a judgment 
creditor to set aside a transfer by his 
debtor as fraudulent against creditors 
the debtor is not a necessary or proper 

arty when he has no interest in the 
and transferred & no rolief is asked 

ainst him docs not apply where it is 
alleged that he still has an interest in 
said tand & a sale of the land is stayed 
for to satisfy the Judginent.—-— KUSSELL 
(Duke or BEDFORD) vo. Moreny & 
Caron (Sask.), [1929} 3 D. L. R. 787; 
2 W. W. R. 324.-—-CAN. 

d (p. 220) i. ———~— Unless escecution 
creditor.J}—An execution creditor, who 
sues to set aside a transfer by 
debtor on the ground that it is fraudu- 
lent against creditors, is not obliged to 
sue om behalf of all other creditors of 
debtor as well as himself. Origin of 
the distinction in this respect between 
execution creditors & simple contract 
creditors reviowed.—ST. GREGOR MER- 


10 ; 





J—UKISIER v. 
Cas. Abr. 46 


YLARKE (1709), 2 
; 22 BE. RH. 41, L. ¢. 


OANTILE Co. v. HALBACH & BANK OF 
MONTREAL, [1927] 1 D. L. R. 761; 
[1927] 1 W. W. R. 247; 21 Sask. LL R 
315.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.--D. 


h i. —- J--Scmble: in an 
action under Fraudulent Prefvurences 
Act, R. S. S., 1920 (c. 204), the onus 
is always on pltf. of proving debtor’s 
insolvency.---MCLEAN _v.  RATEKIN 
(Sask.), [1927} 4 D. L. R. 739; [1927] 
3W.W.]. 444; affd.. (4928) 4D. LR. 
18; [1928] 2W.W. R421; 22800. 4h. 
633; 10 Cc. B. 2. 156.—CAN. 

o (p. 223) i. ——.}—-In an 
action to set aside as fraudulent against 
creditors a transfer between sistors :— 
Held: the corroborative evidence 
necessary to meet the primd facic case 
which pitf. established by showing u 
transfor between vear relatives in cir- 
cumstances of suspicion, had been 
supplied.—-LUNDQUIST v. PULS, [1925} 
3D. L. R. 843 [1925] 1 W. W. R. 
834.-—CAN. 

0 (p. 223) il. -———. }—_ K USTINER 
®. YASINKA (Sask.), [1927] 4 D. L. R. 
697; [1927] 3 W. W. R. 328.~—-CAN. 

s (p. 223) 1. —~-- ——--.]--KNOX 2. 
SHaw, [1927] 3 D. L. R. 1185; [1927] 
2 Ww. WwW, nN. 494 ; 31 Sask. Ta R. 5§93.-- 
CAN. 

8 (p. 223) ii. -—-- ----—.]-- BROWN v. 
WEIL, [1927] 4 D. L. R. 218; G61 
O. L. R. 55.-—-CAN. 

s (p. 223) iii. ~. }--KUSHNER 
v., YASINKA (Sask.), (1927) 4 D. L. R. 

oc (p. 223)1. —— Of buona_fides.}— 
MONKILL v. CAIRNS (1931), 3 M. P. RR. 
1 95'!---CAN. 


PART II. ed Be eee 2.— 
Ls a s 
5721. Necessity for valuable considera- 
tion.}--Dom PrRouprooTr v. McORAb 
(1842), 6 O. 8S. 502.—CAN. 











Vol. XXV.—Fraudulent and Voidable Conveyances. Cases 807a—895a. 


Part Ill—Conveyances Impeachable from Position 


807a. ———.]—-A conveyance by a weak man for a 
small consideration set aside.—CLARKSON uv. 
Hanway (1723), 2 P. Wms. 203; 24 B. R. 


700, L. C. 


Annotations : 
8379. 


834a. 





will. 


rebutted ; 


PART III. SECT. 1. 


ki. ----.}-B., a person of full age 
& understanding, who at the time was 
suffering under emotional distress & 
loss of inferest in life, executed a 
voluntary transfer of her property in 
fayour of A, with whom she was then 
living. Ina suit by B. to set. aside the 
trausfer :---2Teld >) the facets did not 
show want of capacity, nor did the 
circumstances constitute a fiduciary 
relationship, & dn the absence of fraud 
or overreaching the et, cod not enter- 
tuin the suit. Bobo ec. ALEXANDER 
(1931), 32 Ss NSS. WW. 6455 28 NON. 
W.W. N. Zou. - AUS. 

li, -——- - ——~- Grantor without business 
erpcrience.)—ZIicld : the instruments 
were void in equity.— EDINBURGH LIFE 
ABSURANCKE Co. v. ALLEN (1871), 18 
Gr. 125. ~—~ CAN. 


Pi, - -- +.) - The social relution- 
ship between donor & donce, the 
former a man of 83 years whose mental 
powers were greatly weakened, added 
to the facts that he had made the donce 
his financial agent with respect to a 
cortain transaction, & reposed miuch 
contidence in him, was held to raise 
the presumption of undue influence.—~— 
Rte MCPHERSON, TRUSTS & GUARANTEE 
Co., Lrp. wv. BrRaprorp, [1930] 3 
W. W. hR. 3683 4D. LR. 9155 affy., 
11930) 38 D, L. R. 378.——CAN. 


Rid. --- - ----.J- PE, an aged, 
Huorantl, & word man, transferred his 
lund to his son, deft., the only con- 
sideration to pltf. being a Jease for 
$0 vears, in consideration of one dollar, 
Of @ smadl house & garden, part of the 
Jand couveyed, and an agreement to 
supply plitf. periodically with certain 
provisions :—-Jfeld : the transaction 
shonld be set aside on the ground that 
it was un iniprovident transaction made 
practically without consideration & 
Without advice, in favour of a person 
Who had a duty at least to see that the 
trunsaction went no further than was 
actually necessary .— HRYNYK v. 
Hrynyk, {19382] 1 W. W. R. 82: 1 
ca I. KR. 672; 40 Man, L. RR. 173.- 








D iii. Grant in consideration of 
maintenance for life.|J—A woman, 69 
years old, transferred land to dofts. in 


—Consd. Cray v. Mansfield (1750), 1 Ves. Sen. 

Refd. Hawes v. Wyatt (1790), 2 Cox, Eq. Casa, 263; 
Blachford v. Christian (1829), 1 Knapp, 73. 

881a. Deed not fully explained to donor.]— 

PHILLIPSON v. KERRY (1863), 32 Beav. 628 ; 

9L. T. 40; 11 W. R. 1084; 

Annotution :—Apld. Ellis v. Ellis (1909), 26 T. L. R. 166. 


.|—A, voluntary gift will be set aside 
when the relations between the donor & the 
donec have at, orshortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donee discharges the onus of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under circumstances 
which enabled the exercise of an independent 
Independent legal advice is not the 
only way in which the presumption can be 
& the presumption may be 
rebutted even if the advice, when given, 


of Parties. 


P. C. 


L. J. 


55 BH. R. 247, 
§27 ; 





895a. 


consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
procured by undue influence :—Held : 
the transaction was properly set aside. 
—WATKINA v. COOMBES (1922), 30 
C. Ja. R. 180.—AUS. 


piv. cé: illiterate. |—-Conveyances 
set. aside on grounds of improvidence, 
«& want of proper professional advice.-~— 
SHANAGAN v<. SHANAGAN (1884), 7 
O. RR. 209.—CAN. 


ri, -—— Deaf c& illiterate—Onus of 
proof.j—Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & unable to write, & 
who had no relatives or friends, by 
the reeve of the township in which 
she lived, & who was well known as 
a justice of the peace, & an active, 
shrewd business man, engaged in many 
enterprises :— Held: the onus was not 
on deft., & pitf. must prove her case.— 
SAN v. MILNE (1884), 5 O. It. 100, 








t i. Onus of proof.J—The fact 
that deft.. who had set up the defence 
of fraud to an action on a guarantee, 
proved that he could not read or write 
the English language, that in which 
the guarantee was written, was held 
not to he sufficient. of itself in the 
present case to raise such a primd fucie 
presumption of fraud as to justify the 
trial judge in placing on pltf. the 
burden of proving affirmatively that 
that portion of the document, which 
deft. attacked, was in fact read over 
to him & that he understood the same. 
—LASBY 0. JOHNSON, [1928] 4 D. L. R. 
956; [1928] 3 W. W. ht. 447.—CAN. 


PART III. SECT. 2, SUB-SECT. 1. 

832 ii, ———.]—Knys v. Krys, [1929] 
1D. L. R. 288; S C. i. 153.—CAN. 

e (p. 259) i. .}-—PLAETZER 1. 
RAYMOND (Ont.), [1927] 2 D. L. R. 
389; 80. B. R. 181.—CAN. 

s (p. 259) i. --- + - -—-.]) BARRY &. 
McGvurrm (1931), 3 M. PP. OR. 172. --- 
CAN. 


PART III. SECT. 2, SUB-SECT. 2.-—A. 


sw. Fiducia relationship — Where 
no independent advice.}—GOULET vt. 


1] 





was not taken.—INcHE NORIAH vw. 
ALLIE BIN Omar, [1929] A. O. 127; 98 
L.J.P.0.1; 140L.T. 121; 457. L. R. 1, 


844. Add. Annotation :—Consd. 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


844a. —-——.|—-GREENLAW 0. 


SHAIK 


Inche Noriah 


Kina (1841), 10 


h. 129; 5 Jur. 18, L. C. 


Annotations :—Reld. Liewellyn v. Badeley (1842), 1 Haro, 
Walsingham v. Goodricke (1843), 3 Hare, 122; 
Beaden v. King (1852), 9 Hare, 499: 

(1859), 28 L. J. Ch. 445; Guest v. Smythe (1870), 5 Ch. 
arn: 538. n.; Fenner v. lL. & S. E. Ry. (1872), L. R. 7 


845. Add. Annotation :—Consd. 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


-J—If a legatee agrees to sell to the 
exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction.— 
Re Biev’s Estates, GRAY v. WARNER (1873), 
L. R. 16 Eq. 577; 
lL. T. 835; 21 W. BR. 808. 

Annotation :— Refd. Harloe v. Harloe (1875), 44 L. J. Ch. 512 


Boyd v. Barker 


Inche Noriah 


42 L. J. Ch. 5565; 28 


TARDIF (Man.), [1929] 4 D. L. R. 128. — 
CAN. 


PART III. SECT. 2, SUB-SECT. 2.—B. 


sx. Onus of proof—-On party alleging 
Sairness of transaction—Sale by parent to 
son.J—In an action by a father against 
his son to set aside a transfer on the 
ground of fraud, where adinittodly no 
pecuniary consideration passed at the 
time, the father could not speak 
Enelish, the solr. who drew the transfer 
spoke only Knglish, & the document 
was in Finglish, & the father was 
entirely dependent on the son _ for 
information as to what was said & 
done, the burden of proof was held to 
be upon the son that his father knew 
well the nature & effect of the instru- 
ment. --IwWaANCHUK v. IWANCHUK 
(Alta.), [1919] 3 W. W. RR. 3635 48 
D. In R. 3881.-—--CAN. 


PART III. SECT. 2, SUB-SECT. 2.—F. 


sy. When presumed—Tusband in 
impaired physical & mental condttion— 
Wife with business ability.|- MCCAF- 
FREY vt. McCAFFREY (1891), 18 A. Rh. 
599.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—M. 


sz. Fiance e d: flanee’s father. |}—Where 
shortly after the death of assured the 
beneficiary, bis flancée, assigned to 
his father, without considcration, all 
her interest. in the policy & the benefits 
thereof :—J/eld : in the circumstances 
she should be declared entitled to the 
insurance money.—-REDMOND v. BOURY 
(Man.), (1927) 1 D. L. R. 10573 [1927] 
1 W. W. R. 386; affd., [1928] 4 D.L. R. 
806; [1928] 3 W. W. RR. 345; 37 Man, 
L. R. 458.—CAN. 


PART III. SECT. 8, SUB-SECT. 1. 


ri. ~}—Pitf. purchased land from 
deft. Subsequently pltf.’s husband 
having been convicted of a crime & 
sentenced to imprisonment, deft. 
induced pltf. to retransfer the land to 
him :—/feld : pltf. having been imposed 
on, & having conveyed the land for 
less than the real value thereof & 
without independent advice, the trans- 
fer should be set aside.—Colr v. 





Cases 909a—964a. FENGLIsH AND Emprre Dicest SUPPLEMENT. 


909a. ———.]—-DEANE v. RASTRON (1792), 1 Anst. 


64; 145 E. R. 801. 


964a. Purchase by devisee—Representation that 


defective will duly executed.}|—BRODERICEK v. 


SOMERVILLE, McEACHERN v. WHITE 
(1876), 37 U. O. R. 609.—CAN. 


PART III. SECT. 3, SUB-SECT. 2.—A. 


_ 935 i. Principles of relief-—-Presump- 
tion of incapacity.}—Expectant heirs 
& reversioners need to be protected 
against the consequences of their own 
improvidence in dealing with designing 
“Ly eary haa vw. TOTTEN (1857), 6 Gr. 


PART III, SECT. 4, SUB-SECT. 3. 
ei. ———- ——.]}—Pltf. a person of 


little or no business ability, who was 
possessed of a life interest in a capita 
sum of considerable amount, had been 
adjudicated bkpt., & under threat of 
his creditors to realise the life intcrest, 
had approached deft., a money-lender, 
for assistance. Notwithstanding the 
business ignorance of pltf. & the 
financial straita in which he was placed, 
of which deft., by reason of previous 
transactions with » must have been 
well aware, & without pltf., being 
independently advised, a sale of the 
Hife interest to deft. was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven years later to have the trans- 


BRODERICK (1713), 
E. R. 369, L. C. a 


Annotation :—Refd. Baugh v. Price (1752), 1 Wils. 320. 


1 P. Wms. 239; 24 


action set aside:—Held: although 
inadequacy of consideration for a 
transaction is not of itself sufficient to 
give rise to a presumption of undue 
influence, the surrounding circum- 
stances in the present case were 
sufficient to show that pltf. was in the 
hands of deft. & the subsequent delay 
in bringing action, & the conduct by 
pitt., in effecting further insurance in 
pursuance of the transaction having 
taken place, while pitf. yet remained in 
ignorance of its impeachable nature, 
did not amount to a confirmation & 
same should be set aside.—HARRIS ¢. 


35. 


35a. 


73a. 


Vol. XXV. Cases 17—-175a. 


FRIENDLY SOCIETIES. 


Part fll. 





Unregistered Societies. 


17. Add. Annotation :—As to (3) Refd. Greenberg v. Cooperstein, [1926] Ch. 657. 


Part IV.— Collecting Societies. 


Add. Annotation :—Apld. Bell v. Harker 


(1927), 891 J. P. 189. 


—.|—Industrial Assurance Act, 19283 (c. 8), 
s. 26 (1), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
erson assured with, the new society.— 
ELL v. HARKER, [1928] 1 K. B. 368; 97 
L. J. K. B. 155; 188 L. T. 226; 91 J. P. 189; 
447. L. R. 38; 25 L. G. R. 505; 28 Cox, C.C. 
451, D.C. 


Part XI.—Rules. 


What majority required---Levy on prosperous 
branches-—In aid of non-prosperous. |—-‘The ct. 
held that the Ancient Order of Fvresters 
were entitled to alter the general laws of the 
Order without a nine-tenths’ majority so as 
to compel branches or ets. of the society 


which were in a good financial position to 
contribute 74 pcr cent. of any surplus on 
valuation for the support of branches which 
were not prospering.—BUNDKEY v. SEABROOK 
(1932), 48 T. L. R. 361; 76 Sol. Jo. 289. 


Part Xll——Officers. 


109a. Agent—Termination of employment—Under 


amended rules.|—Pitf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at. that time for the retention of agents in 


. office so long as their conduct was satisfactory. 


188. 


155a. 


PART 


sx. Conditions precedent—Delivery of 
policy & 


action 


benefits from a fraternal society as tho 
beneficiaries of a deceased 
alleged to have become a member 
thereof :—-Held : applying sects, 81 (3) 


& 86 


dcveased’s application for membership 

& the acco (Ai id Onroad 

& contrac 
J S. 


After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment :—Held: as the rules, on the face of 
them, were alterable, plt{. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.—-PAGE v. LIVER- 
POOL VICTORIA FRIENDLY SOCIETY (1927), 
43 'T. L. R. 712, C. A. 


Part XII1—Membership. 


Add. Annotation :—Apld. R. v. Lancashire 
JJ., Ez p. Tyrer, [1925] 1 K. B. 200. 


———- What must be disclosed to directors. |— 
On the construction of Geo. 8, c. lxxiii., by 
which the Customs’ Annuity & Benevolent 
Fund was established, & of the rules made 
under the authority of that Act :—Held: 
(1) in appointing a ‘‘ nominee” of a sub- 
scriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 


XIII. SECT. 8, SUB-SECT. 2.—A. 
membership, was 

pay of premium,|—In an 
wherein pitfs. sought to recover 


who was in 
PIRE 


(1) of Insurance Act, 1925 


oe thereof did not effect 
binding on the society under 


because no policy, or certificate of fF. S. 
elivered & payment 
of the first premium or at leas ofit wv. 
had not been made, which, under said 
sects., were conditions precedent to a 
b contract.—PEDERSON wv. EM- 
OME BENEFIT ASSOON., [1931] 
2 WwW. W. R. 858.—CAN. 


PART XIII. SECT. 4, SUB-SECT. 2,——C. 
a. Benevolent assoctation incorporated 
7 Charitable Associations Act, OAN. 


13 


instrument appointing the nominec or by 
some other instrument signed by the sub- 
seriber, or by his will; (2) Semble: a 
‘* nominee ’’ may be a person who is intended 
to take as a trustee for others.—URQUHART v. 
BUTTERFIELD (1887), 37 Ch. D. 357; 57 
L. J. Ch. 521; 57 L. T. 780; 86 W. R. 376; 
4T. L. R. 161, C. A. 


155b. ——- Who may be nominee—Trustee.]|— 


URQUHART Vv. BUTTERFIELD, No. 155a, ante. 


175a. Insurance of child for more than statutory 


amount.|—Resps., an industrial assurance 


5 M., 1913 (c. 27)}—Validity of 
bye-law as to nomination. |}-—THEOBALD 
WINNIPEG MUSICIANS ASSOON., 
{1927} 1 D. L. R. 573; 36 Man. L. R. 
163; [1926] 3 W. W. R. 337.—CAN. 


PART XIII. SECT. 4, SUB-SECT. 3.— B. 


fi. ——-- Sum payable by rules to 
“ widow or heirs or representatives ’'— 
Or” not read as ‘ and.’’) - -APPLEBY 
v, SKRARLE (1930), 2 M. Pp, RR. 319.— 


3] 


Cases 175a—-175c. 


co., issued three policies of insurance 
in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 
s. 39 (2) :—Held: (1) the words in sect. 4 (1) 
“relating to payments on the death of 
children ’’ were merely descriptive of the 
group of sects. in the 1896 Act headed ‘‘ Pay- 
ments on death of children,’”’ & did not limit 
those sects. in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount; (3) the proceedings were 
in time because, for this purpose, the insur 
ance co. did not insure from the time only 
when the policies were taken out, but (LoRD 
Hewarkt, C.J.) cither insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force.—HARKER v. 
BRITANNIC ASSURANCE Co., Lrp., [1928] 
1K. B. 766; 97 L. J. K. B. 359; 138 L. T. 
305; 91 7. P. 51; 44 T. L. R. 243; 72 
Sol. Jo. 121; 26 L. G. R. 136; 28 Cox, C. C. 
475, D.C, 


— 


ENGLISH AND Emrire Digesr SUPPLEMENT. 


On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
‘‘sum to be assured £7 14a. paths on 
attainment of age fifteen or in the event of 
previous death as per scale.’”’ Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum: ‘ This life is also assured 
under [the endowment] policy. Accordingly, 
the full sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, & £15 under age ten ”’ :— 
Held: as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies did not contravene the Friendly 
Societies Act, 1924 (c. 11), & were valid.— 
Re Hirst & LIVERPOOL VICTORIA FRIENDLY 
Socrety, Re CLrarkK & LONDON & MAN- 
ciresT@rR ASSURANCE Co., [1980] 2 K. B. 
209; 90 L. J. K. B. 138; 142 L. T. 201; 94 
J. P. 81; 73 Sol. Jo. 882; 28 L. G. hi. 53, 
C. A. 


Annotation :-—Apld. Smith v. Britaunlc Assurance Co. (1932), 
1741. T. Jo. dt. 


175e, - —- --- .J+-Applt. insured her child, who 


was born on May 2, 1927, a month after its 
birth, the premium to be 2d. a week. Iriendly 
Societies Act, 1924 (c. 11), 8s. 2 (1), stated that 
Friendly Societies Act, 1896 (c. 25), s. 62, 
should have effect ‘‘ as if for that section the 
following section were substituted,” & pro- 


vided that a society should not insure or pay 
on the death of a child under three years of 
age any sum of money which exceeded or 
which, when added to any amount payable 
on the death of that child by any other 


Annotation :-—As to (2) Distd. Wirst v. Liverpool Victoria 
Friendly Society. Clark v. London & Manchester Asasce. 
Co., [1930] 2 kK. B. 209. 


175b. —-—- Proviso in policy limiting sum assured.| 


~~Jn 1920 H. took out a policy of industrial 
insurance on the life of his daughter, then 
aged three months, at a premium of twopence 
per week, & in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amounts 
respectively set out in a Table contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per week & insured sums payable 
on the death of the life assured varying in 
amount according to age & the time the 
policy bad been in force ; it also contained the 
following statement: ‘‘ Twopence per week 
will assure double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Socicties 
Act, 1896 (c. 25), viz., £6 for children under 
five years of age, & £10 for children under 
ten years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.”’ 
In the policy of 1925 was a statement that 
the amount payable under it was subject to 
the limitations of Friendly Societies Act, 
1924 (c. 11):—Held: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1$96 & 1924, & was valid. 

In 1925 ©. signed a proposal for a whole 
life assurance on the life of her son, then 
aged one year next birthday, at a weekly 
premium of one peuny for a sum to be 
assured increasing as per scale up to £15. | 
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society or braneh or by any trade union, 
exceeded £6. By Industrial Assurance Act, 
1923 (c. 8), s. 21, it was required that any 
such policy of insurance sbould set owt in 
distinctive type a statement of the effect of 
sect. 62. Applt. claimed from resp. co. the 
return of her premiums on the grounds that 
(a) under sect, 62 as ameuded by sect. 2 (1) 
of the Act of 1924 the sum insured exceeded 
the amount allowed, & (Db) under sect. 21 of 
the Act of 1923 the policy did not set out a 
statement of the effect of sect. 62 as amended. 
Sect. 62 of the Act of 1896 was left un- 
amended & unrepealed by the Act of 19214, 
but under the latter Act was to be read as 
provided by the Act of 1924. ‘The policy was 
issued fur a penny premium, & that was 
altered to twopence premium, & it was then 
stated that the amount payable un death was 
ascertainable from Sched. B., but that, the 
premium in this case being twopence, the 
amounts stated in Sched. B were increased 
in proportion. That would bring — the 
amounts over what was allowed by sect. 62 
as amended, but to the above statement was 
added ‘‘ subject to the conditions of the 
Friendly Societies Act.”” In a second proviso 
on the face of the policy it was stated that 
the policy was issued ‘ subject to the pro- 
visions of sect. 62 of Hriendly Societies Act, 
186 (c. 25), as amended by the Industrial 
Assurance Act, 1923 (c. 8)--the provisions of 
which would, it was argued, make it illegal.” 
Then followed the effect of sect. 62 without 
the express language introduced by the Act 


_ 8d. Subscriptions—W hether capital or 
tncome.}--Subscriptions paid by the 
inembers of a benefit society or assovia 
tion to the society or association to 


Vol. XXV.—Friendly Societies. Cases 175c—329a. 


of 1924 :—Held: the child had not been 
insured for sums in excess of the amounts 
permitted by sect. 62 of the Act of 1896 as 
amended by sect. 2 (1) of the Act of 1924, 
‘having Rogane to the effect of the statements 
in the policy, & particularly the proviso, & 
to the fact that sect. 62 of the Act of 1896 
still existed, not having been repealed, though 
the amendment of it in the Act of 1923 had 
been repealed, & though sect. 62 had now to 
be read as if it had the effect set out in 
sect. 2 (1) of the Act of 1924. The co. had 
not committed an offence against sect. 21 of 
the Act of 19238, as it used the very language 
in its policy which had been used by the 
Legislature from 1896 to 1924, & did intro- 
duce the effect of sect. 62, & it was im- 
material that the Act of 1924 was not specific- 
ally mentioned.—-SM1IrH v. BRITANNIC ASSUR- 
ANCE Co., Lip. (1932), 147 L. T. 367, C. A. 


Part XVIl.—Accounts and 


223a. Power of commissioner or inspector to hold 


public inquiry——Industrial Assurance Act, 
1928 (c. 8), s. 17.]—An inspector appointed 
by the Industrial Assurance Comr. under 
Industrial Assurance Act, 1923 (c. 8), 8. 17 (1). 
for the purpose of examining into & reporting 
on the affairs of anindustrial assurance co., is 
notentitled to conduct the inspection in public, 
but this shall not prevent him from admitting 
from time to time any persons the presence 
of whom is reasonably necessary to enable 
him to carry out bis duty under the statute ; 
& he is not entitled to make public the 
information gained by him in the course of 





175d. Who is ‘‘ child *? within Industrial Assurance 


Act, 1928 (c. 8), s. 3—Illegitimate child.}— 
Above sect. provides that: ‘‘ Amongst the 
purposes for which industrial assurance cos. 
may issue policies of assurance, there shall be 
included insuring money to be paid for the 
funeral expenses of a parent, child, grand- 
parent, grandchild, brother or sister, & the 
issuing of such policies shall be treated as 
part of the industrial assurance business of 
the society or co.” :—AHeld: the word 
‘‘ child’? in the above sect. includes an 
illegitimate child, & policies taken out by a 
mother for the put ose of insuring money 
to be paid for the funeral expenses on the 
death of her illegitimate children were valid. 
—Morris v. BRITANNIC ASSURANCE Co., 
Lyrp., [19381] 2 K. B. 125; 100 L. J. K. B. 
263; 145 L. T. 45; 47 T. L. R. 318; 75 
Sol. Jo. 206. 


Inspection of Affairs. 


such examination or of the exercise of the 
powers conferred upon him by the said sub- 
section & by Friendly Societies Act, 1896 
(c. 25), s. 76 (5), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination & of preparing 
his report on the affairs of the co. & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
vxamination.— HEARTS OF OAK ASSURANCE 
Co.. Lip. vw. AG... (L982) ALC. 8025 101 
lan J. Che 1773 TAT LT. 4s 48 Te. a. RR. 
2065 76 Sol. Jo. 217, LH. L. 


Part XVIII.——-Disputes. 


224a, ——.]-——Timms v. WILLIAMS (1842), 3 Q. B. 413; 2 Gal. & Dav. G21; 11L.3.Q. B. 210: 
6J.P. 685; 6 Jur. 1012; 114 BK. RR. 565. 


Part X!X.—Offences, Penalties and Proceedings. 


322. Add. Annotation :-—Consd. Fishwick v. Gyani, 


[1925] 1 K. B, 617. 


329a, ———-- ----- False return.]--An information 


for making a false return under the Iriendly 
Societies Act, 1896 (c. 25), s. 84 (c), is good if 


PART XV. SECT. 1. 


laid within six months from the date when 
the return is sent to the registrar..--WI1NDbD- 
RIDGE v, ANCIENT ORDER OF FORESTERS’ 
FRIENDLY SOCIETY (1932), 96 J. DP. 483; 49 
T.1. RK. 16; 30 LG. R. 510. 


defannatory words were spoken or 
written of the corpn., society or partner- 


PART XIX. SECT. 3, SUB-SECT. 1.— ©, Prove special damages whero 
A. (a). 


b. Acti or libel--WWhether proo ship, in relation to its trade or busi- 
Spee ance Niecraiey.] —} sie ness; & damages limited to the injury 


Chable it tu carry on its business are 
sx “ iimome  & nob * capital.” — 
NIZAGAPATAM MUNICIPAL COUNCIL 2%. 
Pia Disvrivrs LABOUR ANSOUN, (L032), 
if hl. R. 55 Mad. 282.— IND. 


pitfs. were entitled to maintain an 
action to recover damages for defama- 
tion of the society as such; it was 
unnecessary, in the case of a trading 
corpn., society or partnership, to allege 
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done to the joint advonture might be 
awarded without proof of special 
damage.-—InisHh PRovLES AsscK. Co, 
v. Dusuin Crry Asser. Co., [1929] 
T. RnR. 95,—IR. 


Case 430. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part XXI1.—Dissolution. 


430. Add. Annotations :—Ae to (1) Refd. I. R. 
Comrs. v. Soc. for Relief of Widows & Orphans 
of Medical Men, I. R. Comrs. v. Medical 
Charitable Soc. for West Riding of Yorkshire 

I. R. Comrs, v. 


(1926), 42 T. L. R. 612; 


PART XX, SECT. 38. 


80, Right tu secede.}—In the absence 
of statutory provisions there is no 
power in a branch lodge nf a friendly 
society to secede from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
Scelsty: Semble: even if the rules 
give right to secede, thcre is no 
rrantioal method of doing so, unless 
machinery is provided for the purpose. 
—INDEPENDENT ORDER OF ODDFEL- 
LOWS wv. INDEPENDENT ORDER OF 
ODDFELLOWsS BoN Accord LODGE 
No. 11, [1901-3] 8S. A. L. R. 62.—AUS. 


sd. Effect of secession—On property 
& funds.J—A mere right to secede 


611. 


does not confer a power in the seceding 
lodgo to take away the funds con- 
stituted under the rules of the order. 
A rule of a sae society ke 
that a lodge which is cxpelled 
forfeit its prorerty to the r 
authority of the society is not ultra 
vires.— INDEPENDENT ORDER OF OpDD- 
Pi taeda v. INDEPENDENT ORDER OF 
DDFELLOWS BON ACCORD LODGE 
Re. 11, [1901-3] S. A. L. R. 62.——-AUB8. 
sf. Secession by Scottish branch of 
English society —Refusal to grant cer- 
tificate of secession—Jurisdiction of 
Scottish courts.}—The Scottish branch 
of a friendly society, whose registered 
office was in England but whose rules 
had been recorded in Scotland, resolved 
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Yorkshire Agricultural Soc., [1928] 1 K. B. 


4380. Add. Annotation :—As to (2) Refd. Re Wells, 
Swinburne-Hanham v. Howard (1932), 48 
T. L. R. 617. 


to secede from the parent body, & 
applied to the secretary of the society 
for a certificate of s on in order 
that the branch might be registered as 
@ separate society in Scotland. The 
certificate having been refused, the 
branch brought a petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
8. 91, for an order on the society to 
ut a certificate :—Held: the ct. 
ad jurisdiction to entertain the peti- 
tion, & procedure by way of a summary 
petition under sect. 91 was a convenient 
& practical method of invoking the aid 
of the ct.—Sons oF TEMPERANCE 


FRIENDLY Socrery, [1928] 8. C. 418.— 
SCOT 


GAME. 


Vol. XXV. Cases 53-—387. 


Part 1V.—Persons having Rights over Game. 


Best 


58. Add. Annotation :—Ae to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 587. 

55. Add. Annotation :—As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 

69. Add. Annotation :-—-Consd. ee Vv. 
(1930), 99 L. J. K. B. 537. 

71. After this case add :— 


76. 


——~ —-—-—, }---Stat. Frauds, s. 4, is now replaced 
by Law ot Property Act, 1925 (c. 20), s. 40. 


Add. Annotation :—Refd. Swayne v. Howells 


(1926), 438 T. L. R. 14. 


92. Add. Annotation :—Consd. 


92a. 


Peech v. Best 


(1980), 99 L. J. K. B. 537. 


Sale of part of land for erection of racing 
arden llr ea pes of covenant for quiet enjoy- 
men 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment & afterwards during the currency of 
the tenancy sells part of that land to a third 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 





87. Add. Annotation :—Consd. Peech v. Best in damages to his tenant.—PHECH v. BEST, 
(1930), 99 L. J. K. B. 637. [1981] i K. B. 1; 99 L. J. K. B. 587; 148 

90. Add. Annotation :—Consd. Peech v. Best 266; 46 TL. BR. 467; 74 Sol. Jo. 
(1930), 99 LL. J. K. B. 537. 520, O. A. 

91. Add. Annotation :—Consd. Peech v. Best 98. Add. Annotation :—As to (2) Consd. Peech v. 


(1930), 99 L. J. K. B. 537. 


Best (1930), 99 L. J. K. B. 537. 


Part VI.—Remedies for Infringement of Rights. 


142. Add. Annotation :—Refd. Andrews v. Carlton 


(1928), 98 J. P. 65. 


247a. Summing up—Necessary contents.|—-Thcre 


must be a careful direction to the jury on the 
nature of common enterprise in the case of 


299. 


poachers charged with violence.—R.  v. 
PEARCE (1929), 21 Cr. App. Rep. 79, C. C. A. 
Add. Annotution :—Consd. Farey v. Welch, 
[1929] 1 K. B. 388. 


Part VIl.—Gamekeepers. 


354. Add. Annotation :—Refd. Barnard v. Evans, [1925] 2 K. B. 794. 


Part VIll—Licences. 


387. Add. Annotation :—Refd. Clark v. Westaway, [1927] 2 K. B. 597. 


PART II. SECT. 1. 

*“* Taking or killing ’’ game unadcr 
ta ee of age-——-What anos ta.}— 
sect. 4 of Game Act, R. S. S., 1930, 
provides that ‘‘ no person shall hunt. 
trap, take, shoot at, wound or kill 

. the young under one year of age 
of any of the animals mentioned in the 
sect.’ :—Held : (1) the application of 
the word * take ’’ therein is limited to 
the act of capturing an animal &, in 
order to constitute an offence, ‘the 
capture would have to be of a living 
a nimal, notwithstanding that sect. 

2 (5) provides that. “ gamne ’? means 
much animals deud or alive; (2) 
although the killing of such an animal 
is done when the animal is found 
lying wounded by some other person, 
S in order to end its suffering, the 
killing nevertheless comes wit 0 the 
terms of the soction & is, therefore, an 
nee: —R. v. ZIMMER & ZIMMER, 
[11931] 2 W. W. R. 662.—CAN. 


A. (b) iii. 

sy. Provincial game Acit—Killing of 
game by white man on Indian reserve. |-— 
The fact that the Dominion Parlia- 
mont has exclusive legislative authority 
Over “ Indians & lands reserved for 
Indiang ” does not prevent a provincial 
kume protection Act which prohibits 
the of game out of season from 
being applied to the killing of game on 
an Indian reserve where the Offender 
ix a white man.—R. v. MoLEOD, [1930] 


2W. W. R. 37; 54 Gan. GC. C. 107.— 
CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 
sa. Jtight to shoot an Under Game 
Act Amendment Act, 1925.)—Game Act 
Amendment Act, 1925, does not give 
a farmer an absolute right to shoot 
game birds found doing damage to his 
crop, provided he does not shoot across 
a public highway; it means increly 
that so far as the penalties imposed by 
said Act are concerned they shall not 
be enforceable against a farmer shoot- 
ing under the circumstances therein 
described. The right of a munici- 
nie to protect its citizens by pro- 
uibitl og the discharge of firearms with- 
imits is not interfered with.— 
i nr RANKIN v. PENDRAY, [1929] 
1 W. mi R. 30; 51 Can. Crim. Gas, 27; ; 
40 B. C. R. 410.—CAN. 


PART IV. SECT. 4. 
fi. ——.]-—R. v. Syirpoy, [1929] 1 
D.L. R. 2. 307; 50 Can. Crim. Cas, 389.— 


aren 

—-,}--Indians in Alberta en- 
tithot ti the benefits of the articles of 
treaty made between the Queen & the 
Blackfeet, Stony, & other Indians on 
Sept. 12, 1877, may, rewardless of the 
provisions of a provincial Game Act, 
when hunting for food kill all kinds of 
wild animals regardless of age or size 
wherever they may be found on un- 
occupied Crown lands or other lands e 
which such Indians have a right of 
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access, at all seasons of the year, & 
may hunt such animals with dogs or 
otherwise as they see fit, & they need 
no licence beyond the language of 
Alberta. Natural Resources Act, 1930, 
8. 14, to entitle them to do so. R. v, 
WESLEY, [1932] 2 W. W. R. 337. - 
CAN. 


PART VIIL SECT. 1, SUB-SECT. 4. 


393 i. Defences— Coursing eae 
Deft. was prosecuted for pursuing 
em with a greyhound without having 

fame certificate, contrary to Game 
Certificates (Ireland) Act, 1842, as. 2, 5. 
Deft. had coursed a hare with a single 
greyhound on certain lands, but pro- 
duced a written permission from the 
owner of the lands to do so. The 
resident magistrate held that failuro 
to take out a licence under Game 
Licences Act, 1860, formed the basis 
of the charge, & deft. was exempted 
on sect. 5, exception 3, of ee Act, nn 
respect of coursing a hare with his 
greyhound, & dismissed the summons. 
On & case atated :—Held ; the resident 
magistrate was wrong in ‘deciding that 
deft, came within Game Licences Act, 
1860, s. 5, exception 3.—R. (NEVIN) 
v. CLARKE, (1830) N. I. 174.—IR. 


PART IX. SECT. 2. 


sz. Posseasing the “* green hide of u 
moose ”’ during close season-— Possession 


of eamall cere offence. }-—R. ». 
Mason, ee R. 288: 434 
Can. (. CC, 25; 2 ” on “R 457.—OAN. 


Cases 1—62a. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


GAMING AND WAGERING. 
Part |—Gaming and Wagering Contracts Generally. 


1. Add. Citation :—69 Sol. Jo. 824. trustees of the Club & W. & Sons as stake- 
2. Add. Annotations :—Apld. Ellesmere v. Wal- holders, to enforce payment by the’ deft. 
lace, (1929] 2 Ch. 1; Weddle, Beck ». of the entrance fees or the poe of them agreed 
chet (00012658 ltl eer fo Me iy en tesco Gis 
5 por eerie : ieee "Bllesme ev. Wal- deft. & not between the various entrants 
lace. [ 1929] 2 Ch. 1 : oy anter se, were in neither case by way of gaming 
: Bee tee = or wagering within Gaming Act, 1845 (c. 109), 
7. Add. Annotation :—Consd. Eliesmere v. Wal- s. 18, & the Club were entitled to recover 
lace, [1929] 2 Ch. 1. from ‘deft. the amount of the fees agreed to 

13. Add. Annotations :—Folld. Barnett v. Sanker be forfeited in the two races. 


(1925), 41 T. L. R. 660. Consd. Ironmonger 
v. Dyne (1928), 44 T. lL. R. 497 ; Ellesmere v. 
Wallace, [1929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753; Weddle, 
Beck v. Hackett, [1929] 1 K. B. 321. 


15. Add. Annotation :—-Consd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


15a. Limited to two parties.|—-ELLESMERE (EARL) 


v. WALLACE, No. 15c, post. 


15b. Aachen to refer betting disputes to arbitra- 


15c. 


tion.|—-Where an agrcement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable.—J OE LEE, Lin. v. DALMENY 
(LORD), SAME v. TATTERSALL'S COMMITTEE, 
[1927] 1 Ch. 300; 96 L. J. Ch. 174; 186 L. T. 
375; 43 T. L. BR. 119; 71 Sol. Jo. 20. 

Contract between Jockey Club & racehorse 
owner.]—(1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft. nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
sovereigns. ‘The horse did not run in cither 
race. In an action by E. on behalf of him- 
self & the other members of the Club, the 


15d. 


(2) There cannot be more than two parties 
or two sides to a bet (RvussELL, L.J.).— 
ELLESMERE (EARL) v. WALLACE, [1929] 2 
Ch.1; 98 L. J. Ch. 177; 140 L. T. 628; 48 
T. L. R. 238; 73 Sol. Jo. 148. C. A. 
Transactions in foreign currencies. — IRON- 
ae & Co. v. DYNE (1928), 44 T. L. Rt. 
4907, C. A. 


Annotation :-—Consd. Woddle, Beck v. Hackott (1928), 45 
T. L. RR. 67. 


47. Add. Annotation :—Distd. Ellesmere v. Wal- 


51. 
52. 
53. 
55. 


58. 


62a. 


lace, [1929] 2 Ch. 1. 


Add. Annotation :—Distd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


Add. Annotation :—Distd. Ellesmere v. Wallace, 


[1929] 2 Ch. 1. 


Add. Annotation :—Distd. Ellesmere v. Wallace, 


[1929] 2 Ch. 1. 

Add. Annotation :—Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

Add. Annotations :— Distd. Burrell v. Leven 
(1926), 42 T. 1. R. 407; Kldridge & Morris 
v. Taylor, [1931] 1 K. B. 416. Refd. Richard- 
son v. Moncrieffe (1926), 43 T. L. R. 32. 
——.,|—An agreement by debtor to pay 


a debt resulting from a betting transaction :— 
Held: to be enforceable, although obtained 





PART I. SECT. 1. 


1 i. Distinguished from speculative 
fransactions.}—The mere fact that a 
transaction is speculative does not 
make it a wagering onc.—RKANWAR 
BHAN-SUKHA NAND 0. GANPAT RaAt- 
RAM Jrwan (1926), I. L. R. 7 Lah. 
442.—IND. 


1 ii, ——.]--Eivery forward contract 
iy to some extent speculative, but is not 


laine aN a wagering contract. The 
test to be applied is whether 
at the time of entering into the con- 


tract ‘there was & definite agreement or 
understand between the parties 
that the performance of the contract 
by delivery of goods was not to be 
demanded, but that differences in 


rice only should poceme ayable.—— 
LAMDIN HaZARI LAL wv. ANSARAM 
RR. 51 Al. 


MURLIDHAR (1929), I. L. 
027.— IND. 


10 i. Severable contract.}—Plitf. & 
deft. ontered into an agreement 
whereby plif. was to train deft.’s 
horses for trotting, & deft. waa to pa 
£2 per week for each horse, give pltf. 
one-fourth of stakes won, & ny Pe 
when a horse was in a race 
a reasonable chance of Me aiior Aen 
was to put £5 on the totalisator & pay 
to pltf. any dividend receivod :—Zeld : 
(1) an agreement by an owner to pay 


to his trainer one-fourth of the stakes 
won was valid & enforceable; (2) the 
term of the contract whereby invest- 
mecnt was to be made on the totalisator 
by deft. in pitf.’s interest was unlawful ; 
(3) the whole contract was not rendered 
unlawful thereby, the promises being 
independent, & the lawful promises 
being capable of per ie —WItSON 
es zs {1927} N. Z. L. lt. 332.— 


{. ———.}— WILSON vw. HOGARTH, 
No. 10 1, ante.—N.Z. 

sa. Agreement for payment of 
diverenecs— avteihe out of wagering 
contract.}—-Where a forward contract 
for the purchase & sale of goods fs void 
on the ground of wagering under Con- 
tract Act, s. 30, a subsequent cross 
contract, as a result of which the 
differences payablo under the original 
wagering contract are sottled, is void 
under Bombay Act ITI. 1865, s. 1.— 
JIVANCHAND GAMBHIRMAL, ETC. 
LAXMINARAYAN GANESHRAM (1925), 
I. L. R. 49 Bom. 689.—IND. 

sb. Agreement by racehorse owner to 

y trainer share of stakes won.)]-— 
ees v. Hoaarrs, No. 10 i, ante.— 


sc. Contract to buy bd sell on margin— 
Onus on defendant ove illegal. 
Defts., Toronto ee nts, 6 
pitfs., ’ Chicago brokers, to buy zed 
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in in Chicago on inargin, which the 

atter did, advancing them money for 
which they sued. Defta. having refuscd 
to settle for losses sustained :—- I/eld: 
assuming the State law to be that if 
the contract was to deal in such a 
way that only the différences in priccs 
should be settled according to the rise 
& fall of the market, & no be 
either deliverod or accepted, the con- 
tract would be a gambling contract & 
illegal, it lay upon defts. to establish 
clearly that such was the character ot 
a dealing. Ga v. GONN (1881), 4 

. R. 579.—CAN 


PART I, SECT, 3, SUB-SECT. 1.—C. 
—— Forbearance to st as 
rade: A wescens contract under 
Indian Contract Act is void to the 
extent that no ct. will enforce such a 
contract, but it is not Ulegal. A col- 
lateral agreement, therefore, based upon 
a tranaaction which was originally a 
wagering tion, is not on that 
account illegal. 


A cheque arising out of a betting 
transaction, but given a consideration 


of a paar op ’s promise to refrain from 
pose wer of the cheque 
efore the Turf Club, g him 


decjared a defaulter, is valid, & for 
ood SHC a -—— BANVARD vw. 
Moors (1928), I. L. R. 7 Ran. 263.— 


Vol. XXV.—Gaming and Wagering. Cases 62a—229. 


under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersall’s.—-BUXxTON v. Cum- 
MING (1927), 71 Sol. Jo. 232. 
Add. Annotation :—Distd. Hyde v. Tyler 
(1926), 42 T. L. R. 442. 
——,.}—-Pltf. backed a horse with deft. 
for £10 & the horse won the race. Thcre 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 tol. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount poser 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft. had agreed to 
abide by the decision of the Committee :— 
Held: as the parties only referred to Tatter- 
sall’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft. for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
failed.—-H YpDE v. TYLER (1926), 42 T. L. R. 
652; 70 Sol. Jo. 856, C. A. 
Add. Annotation :—Apld. 
(1926), 42 T. L. R. 442. 
-——— Agreement to compromise action.]—A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement.—BURRELL & SON v. 
Leven (1926), 42 T. L. R. 407. 
76. Add. Annotation :—As to (1) Consd. Ellesmere 
v. Wallace, [1929] 2 Ch. 1. 


83. dd. Annotation :-—-Distd. Ellesmere v. Wal- 
lace, [1924] 2 Ch. 1. 

Add. Annotation :—Refd. Eliesmere v. Wallace, 
(1929) 2 Ch. 1. 

98. Add. Annotation :—Refd. Ellesmere v. Wallace, 

(1929] 2 Ch. 1. 

107. Add. Annotation :—Distd. Ellesmere v. Wal- 
lace, [1929} 2 Ch. 1. 

. Add. Annotation :—-Refd. Ellesmere v. Wal- 
lace. [1929] 2 Ch. 1. 

- Add. Annotation :—As to (1) Consd. lfum- 
phery v. Wilson (1920), ltl LL. T. 469, 


Add. Annotation :—Refd. Ramdutt Ramkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 08 
}. J. RP. C. 58. 

Add. Annotation :—Consd. Carlton Hall Club 
v. Laurence, [1929] 2 K. B. 153. 

Add. Annotation :—Consd. Carlton Hall Club 
v. Taurence, (1929) 2 K. B. 153. 

For ‘‘ Gaming Act, 1838’ read ‘ Gaming 
Act, 1738.” 

Add. Annotation :—As to (1) Refd. Foster v. 


64. 
64a. 





70. Hyde ov. 


Tyler 


70a. 


94. 


171. 


181 e 
182. 
185. 


Driscoll, Lindsay v. Attfield, 

Driscoll, [1929] 1 K. B. 470. 

Loan to bookmaker for general pur- 
poses of business.}|—-A loan to a firm of 
bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being ‘‘ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ’’ within 
Gaming Acta, 1710 & 1835.—HUMPHERY v. 
WILSON (1929), 141 L. T. 469; 45 T. L. Qf. 
535, C. A. 

188b. ———-.]|—-Money lent in England on a security 
with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct.— 
CARLTON IiaALL CLUB v. LAURENCE, [1929] 2 
K. B. 153; 98 L. J. K. B. 305; 140 L. T. 
534; 45 T. L. R. 195; 73 Sol. Jo. 127, D.C. 

189. Add. Annotations :—Refd. Hill v. Fox (1858), 
31 L. T. O. 8.118; Foster v. Driscoll, Lindsay 
ibeaaee Lindsay v. Driscoll, [1929] 1 K. B. 

191. Add. Annotation :—Apld. Humphery v. Wilson 
(1929), 141 L. T. 469. 

192. Add. Annotation :—As to (2) Apld. Humphery 
v. Wilson (1929), 141 L. T. 469. 

203. Add. Annotations :—As to (1) Consd. Elles- 
mere, Earl v. Wallace, [1929] 2 Ch. 1. As 
to (2) Apld. Carlton Lfall Club, Ltd. v. 
Laurence, [1929] 2 K. B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 

|—Pltf. & other players of 
chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pitf. &/or other persons. In an action 
on the cheque :—Held: a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
-—-RICHARDSON v. MONCRIEFFE (1026), 43 
T. L. R. 32. 

213. Add. Annotation :-—Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. Add. Annotation :—As to (1) Refd. Re Wilson, 
Ex p. Salaman v. Keith, Prowse (1925), 133 
L. T. 814. 

226. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

227. Add. Annotation :—Consd. Ward v. British 
Oak Insurance Co., [1982] 1 KK. B. 392. 

229. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. TR. 91. 


Lindsay v. 


188a. 





205a. 








PART 1. SECT. 4, SUB-SECT. 2. 

h i, -/—Where deft. sold for 
pitf. horses won by pitf. at a rafile, & 
reccived the purchase seta :—Held - 
he could not refuse to pay it over, on 
the ground that plitf. had obtained the 
horses by gam —JAMIRSON  v. 
Guaeoon (1856), 14 U. C. R. 282.— 


PART I. SECT. 5. 
165i. Action between purtnera—-De- 
Sences.|-—GIBBS v7 CANN, [1932] 1 
CANS R. 282; 66 Can. OC. C. 346.—- 





PART I. SECT. 6, SUB-SECT. 1. 
181 iii. -}—Whore during a 
game of dice cheques are given by one 





player to another player for moucy 
udvanced to onable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
flegal consideration. 

f in an action brought on such 
theques the evidence Rcloses the 
iNogal consideration the trial judge 
should dismiss the action, cven though 
the illogality has not been pleaded.— 
Goaaine v. MonRIeON, (1925) 2 D. L. R. 

m i. Gambling on grain ex- 
change.}—Money advanced or lent to 
enable the borrower to carry out an 
illegal urpose as, e.g., gambling 
transaction on a oxchange, 
cannot be recovered where, at least, 


19 





the purpose has been carried out 
wholly or to a substantial extent.— 
THOMAS v. PARLEY (Sask.), (1929] 3 
D. L. kh, 755 > 2 Ww. W. R. 317.— CAN. 


PART I. SECT. 7, SUB-SECT. 2. 

oi. v7 «Containing words 
value recetved.”’"}—Doft. gave D., a 
fellow player in a game of dice to whom 
he bad lost $400, a promissory note for 
$1,200 to cover said $400 & $800 in 
cash which D. then lent to deft. On 
maturity of the note, deft. paid $700 
& gave D. a new note for $500, which 
note D. endorsed before maturity & 
for value to pltf. who had no notice of 
the consideration for which that note 
or tho original note had been given, 


Cases 230-—275. 


239. Add. Annotations :—Folld. Soc. 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 


ca 


2 K. B. 153. 


240. Add. Annolations aie Id. Carlton Hall Club 
.B. 153. Refd. Soc. 
Anon. des Grands Etablissements de monguey 
Paris-Plage v. Baumgart (1927), 96 L. J. K. B. 


v. Laurence, [1929] 2 


789. 


243. Add. Annotations :—Folid. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 


[1929] 2 K. B. 153. 
245. 


Add. Annotations :—Folid. Soc. Anon. 


Anon. des 


245a. 





& gaming 
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Grands Etablissements de Touquet Paris- 
Plage v. Baumgart 
Consd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 


(1927), 96 L. J. K. B. 789. 


———.]—Where money is lent in 


a foreign country for the purposes of gaming 
in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pitf. can ignore the security 


& sue as for money lent to deft.—SoclkTt 


96 L. J. 


des 2K. B, 153 


ANONYME DES GRANDS ETABLISSEMENTS DE 
TOUQUET ae -PLAGE v. BAUMGART (1927), 
TL. R.278. 


Annotation a voned. Carlton Hall Club v. Laurence, [1929] 


789; 136 L. T. 799; 43 


Part I|—-Games, Gaming and Gaming Houses. 


247. Add. Annotation: 
Wallace, [1929] 2 Ch. 1. 


251. Add. Annotation :—Refd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


252. Add. Annotation :—Consd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


253. .4dd. Annotation :—Consd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. J. 


254. Add. Annotations :—As to (2) Consd. R. v. 
Kirby, Parker & eae Gen 20 Cr. App. 
ocia 


Rep. 12; R. v. O. K 
Ltd. (1929), 45 T. L. R. 


[1931] 2 K. B. 210. 
255a. ——— 





The $500 note bore the words “ value 
received.”” In aon action in the county 
ct. on the $500 note the defence was 
set up that it had been given in whole 
or in part for a gambling debt; &, 
therefore, because of sect. 56 (a) & Cc) 
of County Cts. Act, R. 8. M., 1913, the 
county ct. had no jurisdiction. Judg- 
ment for pltf.—HAMMER v. FINKEL- 
STEIN, (1931) 1 WwW. W. FR. 769; 2 
D>. 7. Ro. 738; 39 Man. L. RR. 447.-- 
CAN. 


PART I. SECT. 7, SUB-SECT. 3. 


s i. —— Contract to buy & sell on 
margin.}-—-PEKARSON v. CARPENTER & 
SON 71904), 35 S. C. R. 380.—CAN. 

8 ti. —— Contract not speculative 
transaction on part of pee: ke 
WoopWaRD = Co., Lrp. KOEFOED 
bbe ¢ 62 D. L. R. 431; 37 Can. Crim 

329; 31 Man Lu. R. 286 ; 11921] 
3 W. W. R. 222 CAN. 


PART II. SECT. 1, SUB-SECT. 1. 


252 i. Prizes provided out of 
admission .}~A person hired a 
hall for one night, & another hall for 
two nights, & advertised that whist 
drives, open to the public on payment 
of one shilling for admission, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the etal 
players. The purchase of the prizes 
was defrayed out of the adiniasion 
reap any balance over being retained 

e promoter :—Held: (1) the 





— Consd. Ellesmere 


570. Refd. R. v. 
Brennand (1930), 47 T. L. R. 22. 


255. Add. Annotation :—Refd. Davis v. Parker, 


——.|—The questions whether 
a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
s. 3, are for the judge, & not the jury.— 


210. 


R. v. KiRBY, PARKER & PATRICK (1927), 20 
Cr. App. Rep. 12, 0. C. A. 
260. Add. Annotations :—As tio (4) Refd. Richard- 
son v. Moncrieffe (1926), 43 T. L. R. 32. 
to (6) Consd. Davis v. Parker, {1931] 2 K. B. 
Generally, Refd. R. 


Ag 


v. Berg, Britt, 


Carré & Lummies (1927), 20 Cr. App. Rep. 


261. 
& Whist Club, 





267a. 


38; R. v. O. K. 
(1929), 45 T. L. R. 570; 
[1931] 1 K. B. 374. 

Add. Annotation :—Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 

.]—Progressive 
partners are shuffled as well as the cards, is 
not a game of skill, &, if played for peed 


Social & Whist Club, Ltd. 
Daniels v. Pinks, 


whist, where the 


prizes, is an unlawful game.—R. wv. 


275. 


playing of progressive whist was 
gaming, in ciow of the facts that the 
element of chance predominated in 
the game, & that the prizes were derived 
from the admission money, & it was 
immaterial whether the proceedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaming in the premises, although 
his operations had been restricted to 
three isolated occasio Oe a0 aco v. 


PART II. SECT. 1, SUB-SECT. 2.-——-D. 


270 ii. Game played by problem 
checker boards.}--D’ORIO v. wen & 
BERTSON, LTD., [1929] 2 W. W. Kt. 
171; 41 B.C. R. 153 ; affg.. (1929) 1 
W. W. BR. 122.—CAN. 


PART II. SECT. 1, SUB-SECT. 2.—E. 


b i. ———.}—R. v. ARNOLD, ae 4 
D. L. R. 206; 48 Gai. Crim. Cas. 101; 
60 O. L. R. 582.—CAN. 

b fi. ~Jj—An automatic vending 
machine which answers tho carpe 
tion in sect. 986 (4) of the Criminal 
Code, as amend by 1980 (c. 11), 
8. 27, is a “* means of contrivance for 

@ game of chance,” within sub- 
2) of sect. 986, regardless of 
eehothee there is any real or materia) 
value in what the operator, t.e. the 
pieyer, of the machine receives at 
ae as the result of opereting tt _~ 

1. ». FREEDMAN, [1931] 1 


20 





SoctaL & WHIst CLUB, Ltn. 
T. L. R. 5703 73 Sol. Jo. 451; 
Rep. 119, C. C. A. 

Add. Annotation :—¥Folld. Bennett v. Hwens, 
[1928] 2 Kk. B. 510. 


(1929), 45 
21 Cr. App. 


770; 55 Can. C. ©. 288; 39 Man. LR. 





4(7.-—CAN. 

b iii. FR. v. Witxns, R. v 
Hiscock, R. v. ROBERTSON 19311, 
1). L. Tn. 995: 660. 1. R. 319; 56 
Can, C. C. 1.-—CAN. 

b iv. -—-~—--.}-—-Accused had on his 


premises an automatic vending machine 
in which customers placed a five cent 
coin, pulled a lever, & received from 
the machine a package of candy, with 
or without “* glues,” varying In number, 
which had no commercial or exchange- 

able value but might be used to 
operate the machine to ahow printed 
legends for amusement o nae no candy 
be emitted. The can package 
emitted for the coin deposited was such 
as that sold over the counter for five 
cents, & on the sale of the candy 
omitted the accused made a profit :— 
Held: accused was not ieee undor 
= © Criminal Code, of keeping a common 
none: Sa as v. R., (1931) 
3). i. R. 235 ; ; 56 

se pat v ATHONAS (1931), 
56 Can, Cc. C, 146. -——OAN. 

b vi. ~----.}--In view of the manner 
in which the automatic vending 
machine in question herein was 
operated by accused, ite lessec, in 
exchanging for merchandise the slugs 
which the players received In varying 
numbers from the machine :—Held : 
ae ihe = * Ate or contrivance for 

ee ng. & of chance,’’? within 
es . 986 (2) (4 (4) Not the Criminal Code.-— 


278a. Certainty of w 


.ouw. Ricwarps, (19382) 1 W. WwW. RR. 
aby 20.4. lh. 36 


Vol. XXV.—Gaming and Wagering. Cases 276—284a. 


276. Add. Annotation :—Consd. Davis v. Parker, 


(1931] 2 K. B. 210. 


278. Add. Annotations :—As to (1) Folld. Bennett 


v, Ewens, (1928] 2 K. B.°510. As to (2) 
Consd. R. v. Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 

something.|— (1) A 
machine may be used for the purposes of 
‘‘ gaming” & “‘ betting ” even though, if the 
directions affixed to it are obeyed, it is 
certain that the user will win something. 

(2) In a conflict of evidence it is for the 
jury to decide for what purposes persons 
‘‘ resort’? to the ne in question.—R. 
v. BRENNAND (1930), 47 T. L. R. 22; 74 
Sol. Jo. 788 ; 22 Cr. App. Rep. 05, C. C. A. 


284a. House used for game where chances not alike 


favourable to all players.}—The committee 
of management of a members’ club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 
machines were operated by incans of pennies 
inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars & fruits. On the 
cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
é& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 


361; 44 B.C. BR, 430. 


the game was one in which the chances 
were not favourable alike to all players, 


Gaming Houses Act, 1854 (c. 88), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 88), s. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the machines in a members’ 
club was therefore not unlawful gaming :— 
Held: in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on _ the 
machines in this club were not alike favour- 
able to all the players, & that the club was a 
members’ club did not prevent the club 
premises being kept or used for the purposc 
of unlawful gaming being carried on therein, 
& therefore the members of the committec 
of nanagement of the club could be con- 
victed of the offence charged under Gaming 
Houses Act, 1854 (c. 38), 8. 4.-~DANIELS . 
Pings, [1931] 1 K. B. 374; 100 L. J. K. B. 
337; 144 L.T. 372; 95 J. P.23; 477. 1. BR. 
166; 75 Sol. Jo. 59; 28 L. G. R. 120; 29 
Cox, C. C. 221, D. C. 


of aclub, & it is not open to all persons 
desirous of using it.—d?e CHINNIAH 
(1923), I. L. R. 47 Mad. 4$26.-—-IND. 


AN. including the owner of the machine, 


b vii. —-—.}--R. vo. Ricmarps (No, 
Z), (1932) | W. W. hi. 177..—CAN. 

fi, -~- —-—,.]—Held:; a machine 
known as the ** Caille Victory Vendor ”’ 
was one to which the prohibition in 
Gaming Machines (Scotland) Act, 
IVI7 (c. 23), 8. 1 (1), applied.—ULIvi 
vt. MILLER, [1927] S. ©. (J.) 87.—SCOT. 

276 i. Whether dominant element of 
skill. ¥-—- Deft. kept for use by the public 
on his premises a number of machines, 
known by the name of “ Diddler.” 
Any one wishing to use one of these 
machines purchased from deft. discs 
at the price of seven for 6d. He 
inserted one disc in a slot & pulled a 
handle, which caused three rollers to 
revolve. On each roller was peaves 
% number of devices, such as cherries, 
roses, etc. combinations 
of these devices stopped opposite a 
pointer on the face of the machine, 
the player won a certain number of 
discs. With these he could purchase 
on the premises certain goods. The 
winning combinations & the odds for 
cach were printed on the front of the 
inuchine in view of the player. If 
hone of these combinations stopped 
Opposite the pointer, the player lost 
his disc. The machine was fitted with 
a control, by which the player could 
stop the rollers, one at a time, & 80 
endeavour to obtain a winning com- 
bination. There were 15 machines on 
the premises. Deft. was prosecuted 
under Gaming Houses Act, 1854, s. 4, 
that he, being the occupicr of the 
premises, did use them for the purpose 
of unlawfal gaming. Tho justice was 
satisfied on the evidence that the 
Jnajority of the persons who used the 
machine would be players of leas than 
“average skill, &, therefore, held that 


& accordingly convicted the deft. :— 
Held: the conviction was right.— 
CONDON v. DUNLEVY, [1928] I. It. 595. 


276 ii. ——.J—N. v. LipTrRor, [1928] 
3 >W. W. R. 60; 50 Can. Crim. Cas. 
214.—CAN. 


276 iii. —-—-.]}—The operation of the 
slot machine in question herein, when, 
at. leust, it is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, held to be 
a ‘‘ mixed game of chance & skill” 
within Criminal Code, 8s. 226 (a).— 
R. v. CANADA MiInT Co., [1928] 4 
D. L. R. 539 ; [1928]3 W. W. BR. 195; 50 
Can. Crim. Cas. 384.—CAN. 


276 iv. --—-R. v. WOLFE, [1928] 
4p... R. 941; [1928] 2 W. W. R. 689; 
60 Can. Crim. Cas. 189.—CAN. 


sa. Conjfiscation—Necessity for search 
warrant,J—--R. v. Rococo, [1931] 2 
W.W. RR. 55; 55 Can. ©. C. 323; 39 
Man. L. lh. 453.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sd. General rule.}—Wheroe a game as 
iayed on premises encourages an 
ndulgence in all alasses of the com- 
munity of the propensity to gamble, & 
is injurious to public morals & acommon 
law nuisance, the premises are a 
common gaming house._-DAWSON ¢t. 
eee [1926] N. %. Ju. R. 721-— 





284 i. Proprietary club—Need not be 
open to nublic.}—-A common gaming 
bouse is one in which a large number of 
persons are invited habitually to con- 
gregate for the purpose of gaming, & 
t makes no difference that its use is 
restrictod to subscribers & membcrs 


21 





284 ii. In which poker played.)-~- 
An incorporated co., the proprietor of 
a “club ” tn which membership was 
secured by payment of a periodical 
fee, & whero stud poker was played, 
the players being required to buy cards 
from the “ club ” & gum, fruit, candy 
or soft drinks pee fubened on cach 
sale of cards :—Held: to have been 
properly convicted for keeping a 
common gaming house.---It. v. TRAIN- 
MEN’S CLUB (1926), 45 Can. Crim. Cas. 
231; 20 Sask. L. R. 461; [1926] 
1 Ww. Ww. R. 830.-——CAN. 


c i. Place or office kept for making 
contracts for sale of stocks & goods on 
differences.)—R. v. HARKNESS (1905), 
6 O. W. R. 219; 10 oO. L. R. 5655.— 
CAN. 

6 i, —— »}~—On a prosecution 
for kceping a common gaming house : 
—ffeld : premises on which we:o found 
cards, poker chips, dice, a round 
cloth-covered table & a ‘“ punch 
board,’? wore “ provided with any 
means or contrivance for unlawful 
betting or gaming” within Criminal 
W. W. Ff. 538; 44 Can. Crim. Cas. 
119.—CAN. 








e ii. ———~.J—The keeping of a 
‘(multisellcr ’ for gain:—Held: to 
rendor the place {in which it was kept 
& where it was “ played ” by persons 
resorting thereto, a common gaming 
house.— R. v. ELaszZ (1926), 45 Can. 
Crim. Cas. 257; 20 Sask. L. It. 605; 

8 fii. OE re wae arg }--R. v. DONALD, 
[1931] 44 B.C. R. 514.- CAN, 

sf. Under Gaming Act, 1908, s. 4.}— 
WEATHERED v. FITZGIBBON, [1925] 
N. Li L. R. 331.—-N.Z. 


ol* 


Cases 284b—319a. 


284b. Game must be unlawful.}]—Applts., pro- 

prietors of a place known as ‘“ Fon Fair,”’ 

invited the public to resort thereto, & the 

public did so resort, for the purpose of playing 
e with an au i 
machine called the ‘‘ Circle of Skill,” which 
the justices found was a game of skill :— 
applts. could not be convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming.—Davis ». 
PARKER, [1931] 2 K. B. 210; 100 L. J. K. B. 
47 T. L. R. 418; 29 
L. G. R. 387; sub nom. PARKER v, DAVIS, 


for money at a 


Held: 


590; 95 J. P. 146; 


alr, 


matic 88, 


288a. 
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145 L. T. 188; 75 Sol. Jo. 312 ; 29 Cox, C, C. 
297, D. C. 


286. Add. Annotation :—Apld. BR. v. Berg, Britt, 
Carré & Lummies (1927), 20 Or. App. Rep. 


- Members of committee of members’ 
club. ]—-DANIELS v. Prnxs, No. 284a, ante. 


804. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


305. Add. Annotation :-—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


Part [{l—Betting and Betting Houses. 


810. 


AcTION, No. 599a, anie.”’ 


Racecourse betting.|-—-Sce Racecourse Bet- 


ting Act, 1928 (c. 41). 


PART II. SECT. 2, SUB-SECT. 2. 
i acting as “* bankcr 
bul not residing in common gaming 
house.}—~Held : not to justify a con- 
viction as keeper of the house.— lt. v. 
Bl (1924), 43 Can. Crim. Cas. 363.-—— 





l ° aaa uae 


h ii, ——-- ——— Under Gaming Act, 
1908, s. 4./-WEATHERED v. Futz- 
GIBBON, [1925] N. Z Ga. Ko 33i.—-N.Z. 

bh hii. —-——- —-— Trading in sale & 
purchase of cotton—On payment of 
differences. }-—EMPEROR v, THAVARMAL 
RUPCHAND (1928), ILL. R. 53 Bom 
367.— IND. 

h iv. —— Acting as dealer.J— 
A person who acts as “ dealer’ in a 
game of chance but ts not a player & 
not interested in any way in the 
iin made from the carrying on of 
he gamo is not *‘ assisting in the care, 
government, or management ” of the 
place in which the game is Pace 
within sect. 220 (2) of Criminal Code, 
&, therefore, cannot be deemed a 
** keeper ”’ thereof.—R. v. PANG DAT 
& GIN Bo (Man.), ([1929] 3 W. W. R. 
5613; (1930) 1 D. L. R. 625; 38 Man. 
L. R. 365 ; 52 Can. Crim. Cas. 305.— 
CAN. 

hv. Assisting catcrer other 
than club controlling premises.}—-A 
person who bas nothing whatever to 
do witb the care, management, or 
rovernment of a common gaming 
house can be Hable as the keeper 
thereof only if his acts were in aid of 
the keeper. In the present case what 
the accused did was held to have been, 
not in vid of the club which coutrolled 
& manuged the preniises, but in aid 
of a caterer other than the club, 
although both the co. & the club were 
poneece by one & the same person.— 
R. uw. NELSON, [1929] 2D. L. Re. 317; 
1 W. W. BR. 665; 51 Can. Crim. Cas. 
213; 24 Alta. L. 1t. 59.—CAN. 


h vi. -— —-—- Persons in minor 
asitions.|—Parliament did not intend 
hat clerks & others in minor positions 

not charged or appuaring to be charged 
with the care, government or manage- 
nent of a disorderly house should be 
deemed to be keepers.—f. v. SELOCK, 
11931) 2 W. W. RR. 745; 56 Can. C, C. 
2433; 25 Alta. L. It. 504.--CAN. 

n i. ——~-.J—The mere fact 
that the rvom in which a game of 
chance is played is in the same 
preiuises ax & communicating with a 
phop under the same management as 
the room does not, justify the finding 
that there was in the game an element. 
of “‘xnin’’ within the meaning of 
sect, 220 fa) of Criminal Code, if there 
IX nu evidence thut any purchase was 
made from the shop Ly any of the 
players at any time. -R.v. Pang Dart 











& GIN Bo (Man.), [1929] 3 W. W. TR. 
513; 52 Can. Crim. Cas. 305.—CAN. 
n ii, ——,}—The fact that tho 
accused, who was charged with kecping 
& common gaming house, sold beer, on 
the occasion in question, to the players 
on his premises held not sufficient in 
itself to justify the inference that 
** gain,”’ within the meaning of scct. 226 
of the Code, resulted to him, whero 
there was no evidence that he was 
carrying on the business of selling beer. 
-~—R. v. LEMAIRE, [1929] 2 D. L. It. 
795; 1 W. W. R. 321; 61 Can. Crim. 
Cas. 137 > 38 Man. L. R. 42.— CAN. 


n iii. —— ——.}—R. v. RADINSKY 
(B. C.), [1929] 3 W. W. BR. 212; 52 
Can. Crim. Cas. 131.—CAN. 

niv. ——- ——.)—R. v. FORDER 
(1930), 54 Can. Cc. Cc. 388.-—-CA e 

ri. —— -}—h. v. CHARLIE 
Sam, [1929} 1 D. L. R. 166; 50 Can. 
Crim. Cas. 364; [1928] 3 W. W. lh. 
424.—CAN. 


r ii, ——-.J—Before the 
presumption arising under sect. 985 
of Criminal Code from the finding of 
cards, dice, etc., can bo held to have 
been established all the conditions of 
its existence which are provided for 
in the section must be strictly proved ; 
therefore where the scarch warrant 
under which the place in which they 
were found is alleged to have been 
entered is not properly proved the 
presumption does not exist.—M. v. 

EMAIRE, {1929} 2 D. L. R. 795; 1 
W. W. R. 321; 51 Can. Crim. Cas. 137 ; 
38 Man. L. R. 42.—CAN. 


-}—On an appeal 
from a conviction for unlawfully keep- 
ing a common betting house :—Held : 
certain perforated pasteboard cards 
marked in duplicate, & similar to those 
used for checking hats at a hotel, con- 
stituted, under all the circumstances & 
in the absence of any explanation of 
their presence, a ** means or contrivance 
for betting ’’ within sect. 986 (2) of the 
Crinunal Code, &, therefore, the findin 
of them on the uccused premises raise 
a prima facie casc against him undcr 
said sub-sect. In order to raise a 

m4 facie case under sect. 986 (2) it 
is not necessary that the search on 
which the means or contrivances for 
betting were found should have been 
made under a valid scarch warrant.— 
R. vw. Minter, {1931} 1 W. W. RR. 537: 
3D. b. R. 213: affd., [1931] 8. C. 1. 
272. = CAN. 


PART If. SECT. 2, SUB-SECT. 3. 


301 i. What amounts to suffering 
gaming —~—Actual e not neces- 
sury—But some proof neecssary.|-— 


22 























r ee 





After this case add ‘‘ Agreement to collect 3818. Add. Annotation :—Apld. Richards v. Price, 


betting debts—Contrary to public policy. ]}—See [1931] 2 K. B. 204. 


319a. ** Loitering for purpose of bookmaking ”’.- - 
Distribution in street of entry forms of football 


Where betting lasting for an hour & a 
half with a considerable number of 
men went on in a room in a hotel near 
the bar where the licensee was serving : 
—Held: on the evidence, notwith- 
standing the denial of the licensee that, 
he did not know betting was taking 
place, he was properly convicted of an 
offence under Licensing Act, 1917, 
8 139.—NorRvar v. NOBLETY, (1928) 
S. A. A, R. 38.- --AUS. 

g i. --Conviction for allowing 
gambling on premises for which there 
was a retail liquor licence quashed, the 
holder of the licence not having know- 
ledge of the gambling.—R. ». WireLAan 
(1908), 9 W. L. RR. 424.—--CAN, 


PART II. SECT. 2, SUB-SECT. 4. 


8 i. --—— -—-— ffect of inaccuracy.) - - 
Held: as the inaccuracy was not so 
material or substantial as to mislead a 
stranger if one were to go to the 
locality & attempt to find the place 
intended to be raided with the help 
of the warrant, it did not umount to 
more than a misdescription & was not 
of a nature to vitiate the warrant.—~ 
EMPEROR v. 'THAVARMAL RUPCHAND 
(1928), I. lL. Nn. 3 Born. 267. —IND. 

a i. Invalid— Effect.}—A con- 
viction for keeping a common gaming 
huuse may be sustained, even though 
the search warrant, under which entry 
was made, was defective.—R. v. 
PIDGEON (1926), 45 Can. Crim. Cas. 
233: 37 B. CG. R. 309; 11926) 3 
WwW. tv. ht. 765.— CAN. 

sg. Witncss—Required to be examined 
—Itight to certificate of freedom.}—R. 
vw. ScoTT, Hr p. ScoTT, [1927] S. A. 
S. R. 492.—AUS. 


PART III. SECT. 1. 


t i. Cards on wpremiscs-- No 
facilities for innocent uac.J—~MILLER v. 
I., (1931) 3 D. L. R. 705; 8. C. Xk. 
483 > 56 Can, C. C. 272.—CAN. 

810 i. Betting or betting business— 
Not illegal ipso facto.}—Noither in 
India nor in Kingland has the legislature 
gone 8o far as to cnact in oxpress terns 
that betting transactions are illegal, 
but it is clear that in both countrics 
the legislature regards it as undesirable 
in the public interest that any assist- 
ance should be afforded by cts. of law 
to enforce obligations which have bcet 
created in connection with betting 
or wagerlug transactions.—MITCHELL 
vw. TENNENT (1925), I. Le. R. 52 Cale. 
677.—IND. 


PART I]I. SECT. 2, SUB-SECT 1. 
314 i. Enclosed grounds —~ Crickel 


ground.|—-A grass field occupied by 4 
cricket club, was bounded on ali four 








pool.]|—Resps., on behalf of N., distributed 
forms in the street containing an invitat 
to participate in football pect 


an entry form & particu 
participation therein. 


accepted the invitation sent to 
of the results of football matches ‘specified 
in the forms, together with a statement of 
the amount they were prepared to stake 
This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N.:—Held: resps. were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking—i.e. the negotiating by N. 
of bets made between the participants in the 
pool inter se.—RICHARDS v. Prick, [1931] 
2K. B. 204; 100 L. J. K. B. 526; 145 L. T. 
189; 95 J. P. 151; 47 T. L. R. 411; 75 
Sol. Jo. 345; 29 L. G. KR. 396 ; 29 Cox, C. C. 


thereon. 


301, D. C. 


322. Add. Annotation :-—N.F. Everett v. Shand 


(1931), 145 L. T. 216. 


322a. Totalisator—Not included.]—Held: persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
game or pretended 
game of chance ”’ within the sect. ; &, conse- 


66 


race is not in itself a 


sides by a wire fenco in good condition. 
The fence along its western side ran at 
the foot of a ruilway enibankment, 
which was admittedly not a public 
place within Strect HKetting Act, 1906, 
x. 1 (4). Between the northern end of 
this fence & the fence bounding the 
northern side of the ground was a 
ruteway, 3 feet wide, giving access to 
the ground. ‘The gatcposts were in 
position, but the gate had been missing 
lor some time. The portion of the 
field adjcining tho parse was not 
used for cricket, & the public had un- 
restricted access to that portion & 
gathered there in numbers every day. 
In a prosecution for loitering for the 
purpose of betting :—J/fcld : the cricket 
ground was not a “public place ” 
Within sect. 1 (4) in respect that it 
could not be described us ‘f unen- 
closed.”-—Foauo uv. Hin, [1932] 8S. C. 
(J.) 6.—SCOT. 

8k. Pathway—Sole access to thrce 
houses.J—A pathway leading from 
mublic land to three beparate years © 
10us¢cs, to which it provided the only 
means of access, was entered from the 
lune through oa gate which was never 
locked -—~Held > the py was a 
‘public passage,” a ‘ strect”’ 
Within Street. Betting Act, 1906 (c. 43), 
8s. 1—-Mackns v. Crompir, [1926) 
S.C. (J.) 29.-—SCOT. 


PART III, SECT, 2, SUB-SECT. 3. 


fi, -—— J nocstment received elsewhere 
fhan at totalisator itself.) — During tho 
progress of a trotting club’s meeting, 
totalisator tickets having been sold at 
the members’ & stewards’ stands from 
boxca not situated in the totalisator 
building, applt., a servant of tho club, 
was convicted of the offence of per- 
initting an investment on the totalisator 
to be received elsewhere than at the 
(otalisator itgelf:—JZeld: an invest- 
ment received in an entirely separato 
cHeee with no connection & no 
attempt at synchronising with the main 
(otalisator is a payment made elsewhero 
than at the totalisator itself, & applt. 
Was rightly convicted under Gaming 
Act, 1908, 8. 30 (3).—GOGGIN v. YOUNG, 
11928) N, Zi. L. ry 753.—N.Z. 


pi. ——.]-—-A pak-a-pu ticket is an 


8, together with 


The recipients who 
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ion 
of the terms of 


. forecasts 





325a. 
ante. 


Cases 319a—358a. 


quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the secretary & managing 
director of the co. & some of the clerks, of 
aiding & assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should be dismissed.— 
EVERETT? v. SHAND, [1931] 2 K. B. 622; 100 
L. J. K. B. 612; 145 L. T. 216; 95 J. P. 147; 
47 T. L. R. 415; 75 Sol. Jo. 393; 29 L. G. R. 
390; 29 Cox, C. C. 309. 


3828. Add. Annotation :—Consd. Everett v. Shand 
(1931), 145 L, T. 216. 


———, |—_ EVERETT v. SHAND, No. 322a, 


826. Add. Annotation :—Refd. Everton v. Walker 
(1927), 187 L. T. 594. 


330. Add. Annotlalion :-—Consd. Everton v. Walker 


(1927), 137 1. T. 591. 


instrument of gaming within Gaming 
& Betting Act, 1912, s. 37.—J BENNING 
v. YET CHING (1931), 48 N.S. W. W.N. 
248.—AUS. 


r_ i. Paraphernalia for conducting 
betting house.J—R. ve. BRENNAN & 
NEWLANDS (1928), 49 Can. Crim. Cas. 
354,.—--CAN. 


PART III. SECT. 4, SUB-SECT. 1.—-A. 


m (p. 438) i. ———.J—A_ person 
standing stationary in ua pitblic street 
for a considerable period is not thereby 
frullty of the offence of loitering under 
Lottery & Gaming Act, 1917, 8. 40, 
although he has been requested by a 
police constable to cease from loitering. 
~-——-MATTIN v. CURRIK, [1927] S. A. S. R. 
459.— AUS. 


k (p. 439) i. S. P. MUHAMMAD KHAN 
v. R. (1927), I. L. R. 9 Lah. 255.—IND. 


t (p. 440) i. : 
Where certain persuns rented an en- 
closure, part of a larger cnclosure 
abutting on a public road, & invited 
others to come there & make bets :— 
Held: any person found betting there 
wus rightly convicted of gambling mm a 
public place—R. v. Tursyi Das 
(1924), I. ds. 1. 46 All. 787.—IND. 


sl. Shed— Used by workmen for meals. ] 
—At the trial of a workman, who was 
charged with using a place for the 
purpose of betting it was proved that 
on five dates libelled, between the hours 
of 12 noon & 1 p.m., he had engaged in 
ready-money betting with fellow-work- 
men in a sred in the employers’ pre- 
mises. The workmen were allowed to 
use the shed for the purpose of taking 
their meals, but the accused’s betting 
transactions were carried on without 
the permission or knowledge of his 
employers :— Held: 
‘‘ place’ used by the accused for the 
purpose of betting. YouNa v, Danan, 
11929] 8. Cc. (f.) 17.--SCOT. 


PART Ill. SECT. 4, SUB-SECT. 1.-- B. 


g i. ---—-.]—Deft. assocn. was incor- 
porated as a co. by letters patent, 
which were ainended by adding certain 
objects & purposes, viz., to encourage 
horse-rucing, to construct, maintain, 


23 











the shed was a. 


858. Add. Annotalions :—As to (4) Refd. Clark v. 
Westaway, [1927] 2 K. B. 597. 
Refd. Clark v. Westaway, [1927] 2 K. B. 597. 
Generally, Refd. Schneiders v. Abrahams, 
[1925] 1 K. B. 301. 

358a. Totalisator—Greyhound 
SHUTTLEWORTH — v. 
ASSOCIATION (1932), 96 J. P. Jo. 846; 
L. T. Jo. 490, D. C. 


Ags to (5) 


racing track.]-- 
GREYHOUND 
174 


Lieps 


& operate race-courses, & other like 
objects & purposes. ‘Ihe co. estah- 
lished a race-courso & held = race- 
mectings, at which belting on the races 
was permitted, & was couvicted under 
Criminal Code, sx. 228, 235, of the 
offences of keeping & common bettivg 
house, & recording & registering bets, 
ctc. :—Held: tho co. was not protected 
by sect. 235 (2).—-R. v LONG BRANCH 
Iiactna Assocen., (1925) 2 D. L. RB. 
4¢: 43 Can. Crim. Cas. 283; 56 
QO. L. R. 303.-~CAN. 


PART III. SECT. 4, SUB-SECT. 2.—-A. 


oO i, - Sale of totalisator vouchers. ] 
--~A co. occupying a greyhound race- 
course on which a totalisutor was 
erected, & the manager of the totali- 
gator, were charged with contravening 
Betting Act, 1853, 5.1. It was proved 
that persons betting through the 
totalisator pprcnaeet vouchers costing 
2s. cach, which were marked with the 
name of the dog on which the pur- 
chaser desired to bet. These vouchers 
represented the stakes, & after the 
race the whole money staked was 
divided among the backers of the 
winning dog, under deduction of 10 per 
cent. to cover expenses :—Held: the 
purchasers of vouchers entered into 
the betting transactions with cach 
other, & not with the co. or the 
inanager; & the fact that a chargo 
was made for the use of the totalisator 
& for the service of operating it did not 
involve the co. or the manager in a 
contravention of the sects. Hbelled.- - 
STRATHERN v. SCOTTISH GREYHOUND 
ae Co., [1930] S. C. (J.) 24.-- 


863 i. What persons liable to penallics 
— Persons “ keeping "’—Serrant in sole 
charge.\—Any person, whether servant 
or agent, or on his own account, who 
has for the time being tho exclusive 
charge of promises, & who uses those 
premises for the purpose of betting, is 
guilty of keeping or using the premises 
as & common gaming house under 
Gaming Act, 1908, 8. 4, even though 
he is not the owner, & the owner is 
ignorant of the use to which the 
premises were put, though the 
premises so uscd are only part of tho 


Casts 309a— 416d. 


899a. Question for jury.]-—R. v. BRENNAND, No. 


401a 


4tb5a. 


278a, ante. 

. Holding whist drive.])—Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
8s. 1.—BENNETT v. Ewens, [1928] 2 K. B. 
510; 97 L. J. K. B. 801; 189 L. T. 335; 
92 J. P. 120; 44 T. L. BR. 545; 72 Sol. Jo. 
ie z 28 Cox, C. C. 522; 26 L. G. R. 396, 


-.+—Applts. were the responsible 
proprietors of a four-page weekly arpa ep ara 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a ‘‘ Free Football Competition "’ with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. :—Held: the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed.—SuTTLeE v. CRESS- 
WELL, [1926] 1 K. B. 264; 95 L. J. K. B. 367; 
134 L. T. 144; 90 J.P. 3; 42 T. L. BR. 75; 
23 L. G. R. 695; 28 Cox, C. C. 94, D. C. 


Annotations :—Apld. Turf Publishers v. Davies, [1927] W. N. 


190 


1K. B. 366. 


prem 


NUTTALL, [1924] N. Z. L. R. 65.—-N.Z. 


363 ii. 
ting others lo wre premises for betting 


Vv. L. 
AU 


s. 


Expld. Leug (Sheffield Telegraph) v. Sillitoe, (1929} 
Consd. Baker v. Sillitoe (1931), 47 I. L. R. 


ses of the owner.—DaAvis_ ». 


Licensee of hotel—Permit- 





R. 121, [1928] A. L. R. 62.— 


Annotatton 
{1929} 1 K. B. 366. 
415c. 


for the sake of the coupons. 
mission agents were convicted of 
knowingly printing & circwatiug cir- 
football betting busiiess : field» the 
a. Tiere 00 etting business :—-Held: the 
ses. ] DEELEY v. Dick, [1928] paper was a circular or coupon of the 

usiness of applts., & conviction sus- 
tained.— JAMESON v. SINCLAIR, [1925] 


ENGLISH AND Empree Digest SuPPLEMENT. 


~TuRF PUBLISHERS, Lrp. v. 


b. 
Davis, [1927] W. N. 190, D. 
D 


. Leng (Shefficld Telegraph) v. Sillitoe, 


koma 


——_—.]—-Where a daily newspaper con- 
tained as one among its various features 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize:—Held: the proprietors 
& publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper.—Sir W. C. Lene & Co. 
(SHEFFIELD TELEGRAPH), Lrp. v. SILLITOR, 
[1929] 1 K. B. 866; 98 L. J. K. B. 262; 140 
L. T. 500; 937. P. 26; 45 T. L. R. 94; 72 
Sol. Jo. 810; 28 Cox, C. OC. 593, D. C. 





415d. ——-- Prizes of indeterminate amount.} -- 


Applts. were the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one penny with each forecast. 
Prizes of an amount at the discretion of the 

romoters were awarded to the senders of 
he most correct forecasts :—Held: the fact 
that the amount of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circulating coupons of a ready 
money football betting business, contrary to 
the Ready Money Football Betting Act, 
1920 (c. 52).—BAKER v. SILLITOE (1931), 
145 L. T. 685; 95).P.182; 47 T. L. R. 632; 
20 L. G. R. 521; 29 Cox, C. C. 356, D.C. 


0 ii, ——— —— -—~—— Bight to open 
closed envelopes.}—-Held: the special 
warrant under Betting Act, 1853, 8. 11, 
entitled the police to open postal or 


other communications found on the 
premises, although contained in closed 


PART III. SECT. 4, SUB-SECT. 4. 


sd. Receipt from agent.|—-No bets 
were made at accused’s office, but he 
cngaged & paid bookmakers to make 
bets on the streets & elsewhere. He 
supplied these bookmakers with betting 
slips & football coupons, from which, 
when returned to his office, he made up 
an account of the gains & losses of eac 
bookmaker. He received at his office 
daily from each bookmaker any balance 
of gains on the bets made on the pre- 
eading day, & he transmitted to the 
bookmakers any sum required to make 
good # deficicucy on the day’s trans - 
actions :—Held: accused had contra- 
vened the section libelled, in respect 
that he used the office for the receipt 
of money accruing from ready-money 
bets, although the money was paid 
over elsewhere by the persons betting. 
Boon Dv. Hitz, (1931] S. C. (J.) 19.— 


PART Ill. SECT. 6. 

415 i. “ Printing or knowingly cir- 
culating coupons "’—Construction of 
Football Belting Act, 1920 (c. 52), es. 1, 
4.]-—~ Commission agents issued a 
printed publication containing coupona 
or use in predicting results of football 
tnatches offering money prizes. 
Apart from the coupons & matters 
connected therewith the paper con- 
tained very little reading matter, & 
the majority of purchasers buught it 


Ss. Cc. (J.) 1.—SCOT. 
sn. ‘* Ready-money football bettin 
business ’’— vemacgents getlling with 
publishers montily.}] — Commission 
agents issued a printed publication 
containing coupons for use in pre- 
dicting results of football matches & 
offering rooney prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to the public. The wholesale & 
retail newsagents settied their accounta 
weekly ; the wholesale newsagent ran 
monthly accounts with the commission 
nts, who paid the prizewinnecrs, 
The prize money was paid, although 
the monthly accounts had not been 
settled :—-Held: there was evidence 
on which the m trates might hold 
that applits.’ business was a ready- 
money football betting business.,— 
JAMESON v. SINCLAIR, ([1926] &. C. (J.) 


e Cc e 


PART IiI. SECT. 7. 
b i. ——— Lottery & Gaming Act 


Amendment Act, 1921, s. 14.]}--Ho_umMEs 
o aha [1926] 8. A. 8. R. 255.— 


b ii. -----~- - —-~--.]}—-LAMPARD ¥. W BAT, 
(1926) S. A. 8. R. 293.—AU8. 

b fii, —--- Simitlar transactions on 
wher days-~Admisstble.]}——PINOHBECK 
aaa (1926) S. A. S. R. 379.—~ 


ei, —— —— ~—-—.]— PATERSON 9, 


24. 


envelopes, for the purpose of ascertain - 
ing whether they contained documeonuts 
relating to betting.—STRATHERN v1. 
BENSON, [1925] 8S. C. (J.) 40.—SCOT. 
421 i. Power of arreat.)\-—Police, 
having obtained a warrant to enter u 
stable (number 4), watched the stable 
for a period of twenty minutes, during 
which it was visited by about twenty 
men, six of whom carried what 
appeared to be betting slips in their 
hands. On the police ep prosening the 
atable, accused, who had been in the 
stable all the time, can Into a noigh- 
bouring stable (number 3), one of them 
ying a bundle of tting lines. 
The police took them back into stable 
number 4, where they were searched 
& taken into custody, & the money 
found on them was seized. The 
accused were convicted & sentenced :-—— 
Held: the escape of the accused with 
their papers from the premises to which 
the warrant applied & the fact that. 
they were thereafter taken back by the 
olice to these premises did not rendor 
© subsequent arrest & seizure Illegal! 
under the warrant.—MoRRIS v. LANG- 
MUIR, [1929] 8. C. (J.) 108.—SOOT. 


h i, -—--- Joint complaint-—-One 
defendant calling no evidence, but wish- 
ing to give evi %’ for co-defendant— 


ode of irial.|-——HOLMES v. ALLCHURON, 
11926} 8, A. 8s. R. 255.-—-AUS. 


. A Principles on which 
sour ade R. v, SMITH (1926), 37 
B. C. R. 218.—OAN, 


422. 


4238. 


Vol. XXV.—Gaming and Wagering. Cases 422—451a. 


Add. Annotation :—-As to (1) Apld. R. v. 
Dixon, Southampton Justices, Hz p. Porteous 
(1929), 142 L. T. 597. 


Add. Annotation :—-As te (1) Refd. Pointon 
v. Oox (1926), 136 I. T. 506. 


424a, —-—- Information under Licensing Consolida- 


434. 


443. 


449, 


tion Act, 1910 (c. 24)—-Form of conviction.]— 
An information was preferred against applt. 
under sect. 79 (1) (0) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (c. 119). 


Applt. was convicted, & appealed to quarter 
sessions. who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged :—-Held: applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), & the 
decision of quarter sessions was right.— 
PoOINTON v. Cox (1926), 186 L. T. 506; 91 
J.P.33; 43 T.L. R.175; 251. G. R. 101; 
28 Cox, C. C. 308, D. C. 


Part IV.—Lotteries. 


Add. Annotation :—Refd. Kerslake v. Knight 
(1925), 133 L. T. 606. 


Add. Annotations :—Apld. Howgate v. Ralph 
(1929), 141 L. T. 612. Refd. Kerslake v. 
Knight (1925), 183 L. T. 606. 


Add. Citations :-—94 L. J. K. B. 919; 183 
L. T. 606; 89 J. P. 142; 23 1. G. R. 574; 
28 Cox, C. C. 27. 


451a. Lotteries authorised by Act of Parliament— 





Must be Parliament of United Kingdom.] 


The exception in Lotteries Act, 1823 (c. 60), 
s. 41, which prohibits the sale of tickets in 
any lottery, ‘‘ except such as are or shall be 
authorised by this or some other Act of 
Parliament,’’ does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom.—R. v. 
REGISTRAR OF JOINT StTock COMPANIES, 
Ea p. Mors, [1931] 2 K. B. 197; 100 L. J. 
K. B. 688; 145 L. T. 622; 95 J. P. 187; 47 
T. L. R. 883; 29 1. G. R. 452, C. A. 


PART IV. SECT. 1. 


-. }—POWER vo. CANNIFF 
(1859), 18 U. C. R. 403.—CAN. 
holies ~.}—LLOYD CLARK 
(1862), 12 C. P. 320.—CA ° 
h i, ---— .}—The accused, who 
was the agent of a cigarette co. at 
Rolfast, published a pamphict advertis- 
ing a prize of Rs.5 which could be 
nutomatically obtained by purchasers 
of Park Drive cigarettes. Accused sent 
ton currency notes of Ks.5 each to the 
manufacturers of Park Drive cigarettes 
at Belfast, who put each note in a 
packet of cigarettes, mixed those 
packets with other packcta which 
contained no notes, & sent them out to 
accused in India. On a prosecution 
of accused under second part of Indian 
Penal QGode, 5s. 2944 :—Held: the 
schemo published by accused for dis- 
tribution of prizes by lot or chance 
amounted to a lottery.—EHMPEROR v. 
an (1928), I. L. R. 53 Bom. 57. 





430 ii, ---— —----.}-- Accused invited 
the public to subscribe a large sum for 
in assocn. whose object: was said to be 
tho relief of people in debt or distress. 
Chere was no provision for the return 
of the capital sum, but one-sixth of the 
interest derived therefrom was to be 
used for the objects of the assocn., 
Whilst the re:nainder hecame divisible 
every three months among the sub- 
xecrihers as cash bonuses. Theso 
honuses wero distributed by Jot :— 
Held: a lottery.—A. D. Ras v. KING- 
peenOR (1932), I. L. R. 10 Ran. 232. 


ni. ——— Bonds in serice— Payment 
not dependent on knowledge or skill.}— 
Jn aw prosecution for a contravention 
ot Lotteries Act, 1823, it was established 
that the promoters had formed & put 
into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
lo qualify for this sum a participant. 
had first to obtain a bond at the coat 
of 1s. either from the promoters or 
from a friend. This was the parent 
of a family of bonds which was brought 
into existence by a process of sub- 
sales. The holder of the parent. bond 
had to buy from the promoters four 
honds for 3a. & to sell them to four 


friends for 1s. each. These four bonds 
were the first generation, & each of the 
four holders of them had to repeat the 
samo process, thus bringing the second 
generation of sixteen onds into 
existence. The process had to be 
repeated until the sixth generation 
of 4096 bonds had come into existence, 
making, for the complete series, 5461 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only was each 
individual bond a member of a family 
of bonds, but it could itself become the 
parent of a new family, & the holder 
of it was entitled to £150 as svon as its 
sixth generation was completed :— 
Held: the scheme was a lottery, in 
respect that the occurrence of the event 
upon which payment fell to be made 
could neither be approximately pre- 
dicted nor materially influenced by the 
exercise of any knowledge, experience, 
art, or skill on the part of the holder 
of the parent bond.—BARNES v. 
Se {1929} S. Cc. (J.) 41.-- 


p i. Not dependent on 
skill alone.J—The chance, which the 
rohibition in Criminal Code against 
otteries & other species of gambling, 
has in contemplation is the chance or 
risk which the competitor is taking. 
Therefore, in a case where he is required 
to estimate a number, the prohibition 
applies unless the correct: number can 
be ascertained by skill alone without 
any element of chance, even though 
the number to be estimated is an 
actually existing number at the time 
the estimate is made.—lL. v. IRWIN, 
2°w. w. R. 597; 50 Can. Crim. Cas. 
159; 23 Alta. L. R. 506.—CAN. 


b (p. 454) i. Conducting ** suit 
clubs.’ }—Held : a violation of Criminal 
Code, 8. 236 (c) (d).——R. v. A. D. 
MURRAY TAILORING, LTp., [1925] 3 
W.W. HR. 483; 44 Can. Orim. Cas. 346. 
—CAN. 


eetnemmduatneined 








b (p. 454) ti. ——— Club distributing 
“* chances” for priees with ship 
cards.}—Held ;: a violation of Criminal 
Code, 8. 236.—R. 9. GRATTON (Ont.) 


b (p. 454) til, -—— Giving purchasers 
of goods tickets for club~Clud dis- 
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tributing prizes.J—Held: a violation of 
Criminal Code, s. 286.—R. v. RODERIOK 
ae (1926), 45 Can. Crim. Cas. 110.-— 


~~~ ~~, J—A 





b (p. 454) iv. . 
firm of tailors gave cach of its customers 
on the weekly payment plan the 
privilege of being a meinber of a 
‘“olub,” each member of which had 
the chance week by week while the 
Payments under his contract were 
uncompleted of having his name 
arbitrarily chosen by the management 
as the member to receive a receipt for 
the unpaid balance which entitled him 
to a suit at once, without further pay- 
ment :—Held: the scheme was a 
lottery & the conducting of it a viola- 
tion of sect. 236 (1) (c) of the Criminal 


Code.—R. v. HARRISON, [1931] 1 
can RK, 621; 45 Can. C. CC. 238.— 





b (p. 454) v. J)—R. v. UNITED 
PRoFIT SuARING System, Ltn. (Ont.), 
[1927] 4 D. L. R. 619; 48 Can. Crim. 
Cas. 154.—CAN. 


sq. Conducting lotlery—-Sufficiency of 
evidence—Finding of tickets & para- 
phernalia.|}—Where a charge is laid 
under Criminal Code, 6. 236, evidence 
that tickets & other paraphernalia 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a primd facie case. 
—R. v. Wona Sim, (1929) 1 D. L. R. 
240: 560 Can. Crim. Cas, 231; [1928] 
3. W. W. R. 492.--CAN. 


PART IV. SECT. 3. 


st. Art unions—Whether exempt under 
Criminal Code, 8. 236.}—R. v. LEBLANC 
aa (1926), 46 Can. Crim. Cas. 38.—- 


PART IV. SECT. 5, SUB-SECT. 1. 


q i. --—.]}--Defts. conducted in 
public oa series of games known 6x 
“ diggers’ bagatelle.’”’ Bystanders were 
invited to take part in each game on 
payment of threepence to defts. The 
winner of a pee received from defts. 
the sum of ninepence, & became 
entitled to join in the next game with- 
out charge :—Held: defts, did not 
thereby ‘‘ dispose ” of any *' property °’ 
within Police Offences Act, 1914, 


Cases 462-- 479. 
462. Add. Annotations :—Consd. A.-G. v. Walker- 


464a. ae 


gate Press, Ltd.; A.-G. v. Bloomfield ; A.-G. 
v. Carlton (1930), 142 J.. T. 408. 


462a. ----- ---- --—-- Liability of individual 


directors.]- -(1) Liability under above sect. 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co., are liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed.—A.-G. 
v. WALKERGATE Press, Lrp.; <A.-G. v. 
BLOOMFIELD ; A.-G. v. CARLTON (1930), 142 
L. T. 408; 94 J. P. 90; 46 7T. L. R. 177; 
74 Sol. Jo. 106; 28 L. G. R. 285; 29 Cox 
©. C. 68. 


464. Add. Annotation :—Apld. Ranson v. Burgess 


(1927), 1387 L. T. 530. 


--,.J—A. printer printed and sold to a 
purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry ona lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. ‘The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set:—Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect.—RANSON v. BuRGEsS (1927), 187 L. T. 
630; 91 J. P. 13838; 43 T. L. R. 561; 25 
L. G. R. 378; 28 Cox, C. C, 425, D. C. 


Annotation :—Folld. A.-G. 7. Walkergate Press, Ltd.: A.-G. 
v. Bloomfield ; A.-G. v. Carlton (1930), 142 L. T. 408. 


464b. 


Distribution of circulars advertising 
lottery.]|—Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Kach week the canvassers carried with them 
handbills which declared that: ‘‘To adver- 
tise our famous tea we will distribute among 
our customers cash gifts of £3 and £6,” as the 
purchaser bought one or two packets of tea 
per week. The circular continued: ‘ Each 
customer’s name is entered in rotation in 
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our ledger and cash gifts are paid out accord- 
ingly.”?’ The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return. 
to the office being completely entered before 
that of the next was begun. Kesp. awarded 
her bonus each weck to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weckly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applit., 
a superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery :—I/cld: there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict.—HOWGATE v. 
Rarry (1929), 141 L. T. 512; 93 J. P. 127; 
45 'T. L. R. 4263 73 Sol. Jo. 253; 27 L. G. R. 
432; 28 Cox, C. C. 633, D.C. 


466a. ‘‘ Shall be deemed to be a rogue & vagabond ”’ 


—-What must be proved-—Lotteries Act, 1823 
(c. 60), s.41.}-—When a person is charged 
under Lotteries Act, 1823 (c. 60), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “‘ status ”’ or ‘‘ mode 
of life’ of a rogue & vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if he were a rogue 
& vagabond.—PROTHERO v. WATSON (1931), 
145 L. T. 643; 95 J. P. 184; 47 T. L. RB. 627; 
75 Sol. Jo. 629; 209 L. G. R. 528; 29 Cox, 
©. C. 370, D. C. 


466b. Selling ‘“‘ tickets in any lottery ’’—-Lotteries 


Act, 1823 (c. 60), s. 41—-Proposed lottery. ]— 
The expression ‘‘ tickets in any lottery ” in 
Lotteries Act, 1823 (c. 60), s. 41, means 
tickets in a proposed lottery.—BARKER ?. 
Woon (1932), 48 T. L. R. 402; 76 Sol. Jo. 
307, D.C. 


Part V.—Races and Racecourses. 


472. Add. Annotation :—Refd. Weddle, Beck »v. 
Hackett, [1929] 1 K. B. 321. 


8s. 88 (b).~~DEELKY v. McEvoy, |1928) 
ve It. 117; {1928} Argus L. R. 47.— 


sw. Sale of gambling device.}—A vio- 
lation of Criminal Code, s. 236 (b), may 
be proved, although there is no evidence 
that at the time of the sale of the devise 
in question, ¢.g., a punch board, there 
wos &® COnsCcIONsS arrangement between 
the buyer & seller that some property 
would be disposed of by chance by 
means of the device. The essential 
inquiry is, what is the purpose or 
known intended use of the device. 
Rt. vo. Heian, [1926] 1 D. L. RR. 60: 
{1925} 3 W. W. OR. 724. -CAN. 


479. Add. Annotation :—Distd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


PART IV. SECT. 5, SUB-SECT. 2. 

sz. Action by wife against husband. }— 
In an action by a common informer 
under sect. 236 (3) of the Criminal 
Code, pltf. being wife of deft. :—Held: 
judgment should not bo granted since 
thore was a suspicion of collusion & 
also that there was no proof that by 
the law of Canada a wife can sue her 
husband.—DINNING v. DINNING, {1932] 
OM. it. 208; 2D. L. R. 206.—CAN. 


PART V. SECT. 1, SUB-SECT. 3. 


sy. Coirsing—Use of mechanical hare 
—~ Whether within Gaming & Betting 
Act, 1912, s. 7.}—Hesp. attended a 
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licensed racecourse on which a sport 
consisting of the pursuit of a mechanical! 
hare by dogs was held, & made bets 
on several of the dogs. He was charged 
before a magistrate with an offence 
under above sect., & the magistrate 
held, as a matter of law, on the evidence 
before him, that the pursuit of a 
mechanical hare by dogs was ‘“ cours- 
ing ’’ within above sect., & dismissed 
the information :—Held: the pursuit 
of a mechanical bare by dogs was not. 
‘‘coursing ”’ within above sect., & 
the determination of the magistrate 
was erroneous in point of law.—- 
KELSO  MOACHT.AN (1928), 28 


496. 
497. 
498. 
501. 


502. 


504a. 


Vol. XXV.—Gaming and Wagering. Cases 483—506. 


Sror. 2.—RACECOURSES. 
(Vol. XXV., p. 460.) 


Racecourse betting.|—See Racecourse Bet- 
ting Act, 1928 (c. 41). 


483. Add. Annotation :—Refd, Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


484. Add. Annotation :—Roefd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


Part Vl.—Competitions. 


Add. Annotation :—Distd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 


Add. Annotation :—Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 


Add. Annotation :—Apld. Suttle v. Cresswell 
(1925), 42 T. L. R. 76. 


Add. Annotation :—Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 


Add. Annotation :—As to (8) Refd. Greenberg 
v. Cooperstein, [1926] Ch. 657. 


Determination of order of popularity of 
specified articles.|—The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles :—Held: since the 
cumpetitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 








was material on which a magistrate was | 


justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act, 1823 (c. 60), s. 41. 
—Hoxss v. WARD (1929), 93 J. P. 163; 45 
T. L. R. 3873; 27 L. G. R. 410, D. C. 


Su at :—Folld. Challis v. Warrender (1930), 144 L. T. 


504b, 


‘an nN 


»~N.S.W. 510; 45 N.S. W, W.N. 
143.—--AUS. 


Determination of order of popularity of 
theatrical réles.]|—Resps. sent to members of 
the theatrical profession & to persons whose 





506. Add. Annotation :-—Distd. Hobbs »v. 


Strect Betting Act, 1906, it was proved 
that accused received in the streot 


names appeared in ‘‘ Who’s Who ”’ books of 
10s. tickets in a ‘‘ Grand National Mutual 
Subscription Fund in aid of the Ellen Terry 
Memorial Museum ”’ with a request to sell 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 25 per 
cent. of the money subscribed would be 
devoted to the museum & that the remaining 
75 per cent. would be distributed ‘‘ in such 
manner as the organisers in their absolute 
discretion shall think fit,’’ but that £20,000 
would be distributed in prizes. lt was 
apparently originally contemplated that the 
money should be used for a sweepstake on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were invited to place in order of popularity, 
as shown by the general votes of the com- 
petitors, ten réles pe by the late Dame 
Ellen Terry :—Held: the scheme was a 
lottery. The fact that the original books of 
tickets were sent only to members of the 
theatrical profession & persons in ‘‘ Who’s 
Who ”’ did not so limit the class of com- 
petitors as to render it possible by any 
clement of skill to arrive at a reasonable 
forecast of how they would vote; especially 
as they might be expected to sell many 
tickets to persons outside those two cate- 
gories, so that the competition was in effect 
open to the public.—CHALLIS v. WARRENDER 
(1930), 144 L. T. 437; 95 J. P. 39; 47 
ns R. 128; 29 L. G. R.109; 29 Cox, C.C. 


505. Add. Annotation :-—Apld. Hobbs v. Ward 


(1929), 93 J. P. 163. 
Ward 
(1929), 93 J. P. 163. 


was no distribution, & the wholo 
contributions were carricd forward to 


PART V. SECT. 3. 


484 i. Finality of deciston—Absence 
of final decision.|}—-Where a challenge 
cup, to be won in a bicycle race between 
competing clubs, was held by trustees 
undor an instrumont of trust, by which 
all arrangements pertaining to the 
course, race, protests & matters ‘‘ con- 
nected with the welfare of the cup ”’ 
were to be decided by the trustees 
according to voertain rules. the ct., 
upon the mere allegation of fraud, & 
before any decision of the trustees, 
refused to exercise jurisdiction restrain- 
ing the trustees from parting with the 
cup to an alleged winner under protest, 
upon the ground that one of the win- 
uing riders did not go round the course, 
that being a matter of fact for the 
decision of the trustees.—Itoss v. ORK 
ny 484 ii, —— Appeal to committee of 
Turf Club—Powers of caommittee.]—- 
MONTGOMERY v. LER STEERE (1926), 
29 Ww, A. L. R. 70.—AUS. 


PART VI. SECT. 1. 


d i, -—— —— Receipt of moncy with 
Counons-—Whether offence under Strect 
Betting Act.}—In a complaint under 


from various persons a large number of 
slips accompanied by sums of money. 
The slips were odd pieces of paper, 
upon cach of which were written the 
names of at least one group of eight 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpose of selection, 
the names of such teams be selected 
by the senders of the slips from lists 
of teams advertised or reported in the 
ublic press to play on the Saturday 
following the date on which the slips 
wore received by accused. The teams 
selected were those which the senders 
of the slips predicted would be winnin 
teams on that Saturday. Along wit. 
each slip was sent 1s., the understanding 
being that, after the results of the 
matches were published, accused would 
examine the forecasts made, & there- 
after would deduct from the money 
received a sum in name of commission, 
& hand over the balance to the person 
sending in the correct forecast if only 
one forecast was correct, or, if more 
than one forecast was correct, an equal 
share of such balance to cach of the 
senders of correct forecasts. If no 
correct’ solection was sent in, there 
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the next week; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there bad been 
no correct selection received, tho 
money in hand, less a commission to the 
accused, was distributed among those 
who had sent it :--—Held: accused was 
engaged in betting transactions & was 

“id of an offence under Street 

etting <Act, 1906.—YkRUDALL  »v. 
scone [1928] S. GC. (J.) 54.—- 
SCOT. 


PART VI. SECT. 2. 


nf. Estimate of future tempera- 
tures.}—The publication of the scheme 
in question herein by which deft. 
offered prizes for the nearest estimates 
of the average temperatures of seven 
named cities on a future date & the 
attendance at the Regina Fair on 
certain future days, & under which 
those invited to compete were supplied 
with statistical information to assist 
them in making their estimates, was 
held not to be a violation of s. 326 (a) 
of the Criminal Code.—~-R. v. RrGINa 
AGRICULTURAL & INDUSTRIAL EXTIBI- 
is ay oa Leyp., [1932] 2 W. W. —h. 





Cases 10—62. 


10. 


15a. 


31. 


37. 


40. 


51a. 


SX. 


through 1 , : wt 
supply municinatity—Right of munici- 
pality 
NeLson v. DOMINION NATURAL GAs 
Co., Ltp., fb9sij 2 —. L. Re. 229; 66 
a. da. 


PART III. SECT. 2, SUB-SECT. 5. 


8a. 


GAS. | 
Part Il_—Lands and Works. 


Add. Citations :—94 L. J. Ch. 882 ; 188 L. T. 
565; 89 J. P.177; 28 L. G. R. 525. 


Country road.}]-—-The word 
‘« street,’ as used in Gasworks Clauses Act, 
1847 (c. 16), s. 6, is not necessarily confined 
to what is ordinarily known as a street, & 
over which there is a public right of way. 
A country lane with certain residences 








27. 


ENGLISH AND Emuprre Diaest SUPPLEMENT. 


abutting upon it may be a street, although 
it has not been dedicated to the public & no 
public right of way exists.—DAVIES v. RIPON 
CORPN., [1928] Ch. 884; 97 L. J. Ch. 479; 
139 L. T. 6386 ; 92 J.P. 153; 26 L. G. R. 530. 
Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


Part Il1].—Supply of Gas. 


Add. Annotations :-—Apld. Stevens v. Alder- 
shot Gas, Water & District Lighting Co. (now 
Mid-Southern District Utility Co.) (1932), 74 
L. Jo. 95. Refd. Scammell »y, Hurley, [1929] 
1K. B. 419. 

Add. Annotation :—Refd. R. v. Electricity 
Comrs., Hz p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

Add. Annotation :—Distd. Granger v. South 
Wales Electric Power Distribution Co., [1931] 
1 Ch. 551. 

Duration of agreement to supply—Power to 
terminate. ]—In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., & by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act “it was agreed by & 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain In 
force & be binding on both parties until 
the council should determine the same,” & 
that ‘it has been deemed desirable by the 
said parties hereto that. the terms of the said 
agreement for the public lighting shal} be 


set out as hereinafter mentioned.” By the 
operative part of the eement the co. 
agreed to light all the public lamps within 
the district ‘‘ from & after the first day in 
Sept. in every year up to the following first 
day of May inclusive ” on certain terms; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 (c) 
provided that new lanterns supplied by the 
co. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, ‘“ & if 
the said agreements be determined before 
the expiration of such period”? the council 
were to pay for them. n Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927:—Held: having 
regard to the recitals in the original agree- 
ment & clause 1 (c) of the supplementary 
agreement & to the nature of the contracts 
they were determinable by notice.—CREDITON 
Gas Co. v. CREDITON URBAN DrstrrRict 
COUNCIL, [1928] Ch. 447; 97 L. J. Ch. 184; 
138 L. T. 723; 92.7. P. 76; 44'T. LR. 369 : 
72 Sol. Jo. 225; 26 L. G. R. 335, C. A. 


Part 1V.——Protection of Property of Undertakers. 


62. Add. Annotation :—As to (2) Refd. Brooke v. Bool, {1928] 2 K. B. 578. 


CUORPN. ¥. 


PART III. SECT. 1. 
L. R, 269.--N.Z. 


Power to run pipes under highway 
municipality—No power to 


to sue for illegal supply.)}-~ 


R, 271 .--GAN. 


Powers of municipality as under- 


taker ~No power to surchurge for delay 


in 


at 


payment.|—A municipal corpn., 
though it may allow discounts for 
prompt payment for supplies of gas or 
electricity, cannot surcharge for delay 
in payment unless it is given statutory 
uuthority so to do, & no such anthority 


eity  corpn. 


present — exists.-- NKISON City 


BusBRIDGE, [1930] N. Z. 


PART Ill. SECT. 2, SUB-SECT. 6. 


sh. Refusal to pay increased rates-— 
Right to cut off gas.}—Held: Natural 
Gas Conservation Acts, 1921 (c. 17), 
& 1922 (c. 23), were valid.—SanpWwIcH 
v. UNION NATURAL GAs 
[1925) 4 D. L. R. 795; aff 
D. le R. 707 ° 56 0. L. hk. 399.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


62i. Gas main~-Damage by _ _ 
_~A gas co. opened a street in 

a city & laid down a gas main. 
constructed an 
ground drain, &, by reason of a sub- 


28 


sidence of the drain, the gag main was 
broken. The co. opened the strect & 
repaired the gas main & the corpn. 
reinstated the drain & roadway. In an 
action Pre the corpn. sought to 
recover m the co. the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the corpn. the 
C Ont cost of el rea the gas main :—Held : 

0. ee +}, the liability of the corpn. for the 

«» (1925) damage to the gas main depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the co., & the onus of proving 
such negligence had not been dins 
charged by the oo.-—-METROPOLITAN 
GAB Co. v; MELBOURNE CoRPN,, [3925] 
Vv. da hk, 132; $4 C. qi. K. 186; él 
Argus I, R. 25. ~-AUS. 


The 
uuder- 


Vol. XXV.—Gas. Cases 84—125. 


Part V.—Negligence and Nuisance.——Liability of 
Undertakers. 


84. Add. Annotutions :—-Consd. Bottomley 
Bannister (1981), 101 L. J. K. B. 46. Reta. 99. Add. Annotation Paice ee Corpn. ». 
ree ine Donoghue) v. Stevenson (1932), Kitson, [1929] 2 K. 


Part VIIl—Gas Supply in the Metropolis. 


114, Add. Annotation :--Consd. A.-G. v. County of bury & Fordingbridge District Drainage 
London Electric Supply Co., [1926] Ch. 542. Board v. Southern Tanning Co. (1920), Ltd., 

125. Add. Annotation :—As to (1) Consd. Salis- [1927] 2 K. B. 566. 

PART V. SECT. 1, SUB-SEOT. 1.—B. q i. —— During installation of gas gas co. were liable.—CONSUMERS’ GAS 


q. For ** Escape of gas from gas main ”’ binnacliona Destruction of buildings by Co.v. R., (1927) 1D. L. BR. 664; [1926] 
cat “ Kacape pie fast Misi ns pba td » fire following explosion.|}-—-Held: the 8. C. R. 709.—CAN. 
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Cases 10—S83a. 
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GIFTS. 
Part |.—In General. 


10. Add. Annotation :—Refd. Wimbledon & Putney Commons Conservators v. Tuely, [1931] 1 Ch. 190. 


Part Il—Capacity to Give and to Receive Gifts. 


Wimbledon & 
Tuely 


Add. Annotation :—Refd. 
Putney Commons Conservators v. 
(19380), 47 T. L. R. 17. 
Add. Annotation :—Apld. 
Putney Commons Conservators v. 
(1930), 47 T. L. R. 17. 

—-—,.]—It is within the powers con- 
ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay pensions, 


17. 


Wimbledon & 
Tuely 


19. 





19a. 


annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 

otherwise.—WIMBLEDON & PUTNEY CoM- 
MONS CONSERVATORS v. TUELY, [1931] 1 Ch. 
190; 100 L. J. Ch. 77; 144 L. T. 310; 47 
T. L. R. 17; 74 Sol. Jo. 819; 29 L. G. R. 
78. 


20. Add. Annotations:—Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; A.-G. v. 
Smethwick Corpn. (1932), 96 J. P. 105. 


Part Ill._—Gifts inter vivos. 


26a. Gift for public purposes—Whether formalities 
for compulsory acquisition apply.) — The 
formalities required for the exercise of the 
compulsory powers given by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land.—MICHAUD v. MONTREAL (CITY) 
ae 92 L. J. P. C. 161; 129 L. T. 417, 
54a. -]—Declarations by an intestate, that he 
meant that a person with whom he resided 
should have his furniture & effects for what 
he owed her :—Held; sufficient to entitle 
such person to take, & retain possession of 
the property.—RoysTon v. HanKEY (1833), 
3 Moo. & S. 381. 





PART I. b 
2 i. Essentials of gifit—Transfer of 
property- ~Intention alone es nt.}- 


JaRvis v. JaRvis, [1926] 3 D. L. R. left on the ice. 


one W., who had abandoned them 
himself, but had sent a message to 
deft. that he ee eee the seals so 
Jeft. 


69. Add. Citations :—sub nom. BINION v. STONE, 
Freem. Ch. 169; Nels. 68. 








78a. ~——.|—-ANON. (1667), Freem. Ch. 128 ; 
22 E.R. 1104. 

73b. ——.|—-SHALES v. SHALES (1701), 
Freem. Ch. 252; 1 Eq. Cas. Abr. 382; 22 
EK. R. 1191. 

77. Add. phe a ae :—Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. . 

83a. —-~-.J}—When a father purchases 





property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Those who 
allege that it is a trust are bound to prove 


payee of & promissory note payable on 
demand left it with his bank for the 
purpore of having the Interest on it col- 


roceeded to the cted. Subsequently he indorsed the 


897.—- CAN. 


ade Ill. SECT. 1, SUB-SECT. 1. 

i, —-—.J—McMorony e. STE wart 
vate ), 11926] 3 D. LL. R. 448; [1926] 
2 W. W. TR. 463.—CAN. 

sb. Purchase by. Sather for pupil 
daughters. -—Disposit ion & registration 
in daughters’ names.)——Held: the 
father had made a complete & 
effective donation. ira v. INLAND 
REVENUE ComMnks., veae . ©. 209; 
13 Tax Cas. 448.—SCO 


PART III. SECT. redhat 2.— 
e a ea 
{ i. ———.]—DIcKSON v. CHAM 
BAND {19271 2 D. L. R. 429; 
Nae .R. 794; 22 Alta. L. R. 


sd. What amounts § to— Conduct 
recognising right of donee.}——-GRI¥FITHS 
ao (1927), 30 W. A. L. R. 1.— 


BER- 
[1927] 
393,— 


PART Il, oe 1 amar 2.— 


36 vi. -l-—-In an action of trover 
brought to recover the value of eight 
hundred scals alleged to have been 
wrongfully taken at the scal-fishery, 
it appeared that plitf. had found ‘a 
quantity of seals panned & tlagged 





locality where the seals were & found 
that pitf. had taken sume of them on 
board his vessel, had counted others of 
the patch, & was in the act of taking 
on board his vessel the remainder, his 
crew being then in charge. Deft. 
then took charge of the remainder of 
the seals & had them conveyed on 
board his own vessel, & refused tu 
permit pltf. to participate in the same. 
In an action by pltf. for the seals 80 
taken the jury found for plitf.; on a 
rule nist to set aside the verdict, to 
Ileld: there was a valid gift from W. 
to deft. such as would cause a legal 
transfer of property ; » further, it 
was in the power of Ww. to transfer 
ha erty floating on the sea which ho 

himself the power to secure.—— 


DOYLE ». ae (1872), §& Nfld. 
L. R. 445 —NFLD 
36 vii. —- —.}—LANGER v. Mc TAVISH 


Bros., Lrp., [1932] 4 D. L. R. 90.— 
CAN. 


PART III. aac ts oe 2.— 
- (ce 
611i. Whether immediate gift intended.) 
—GARLAND 0. O'REILLY (1911), 44 
8. C. R. 197.—CAN. 


PART III, oe i ee 2.—— 
. (@). 
ni. -—- To bank manaygeér.}---The 
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note to his nophew & left it with the 
bank manager, telling him that be 
wished to collect the interest on it while 
he lived & to have the note delivered to 
his nephew on his death, & the manager 
put the note into a laree onvolope in 
the bank which held documents 
belonging to the nephew :—Held: 
there had been a complete gift inter 
mvos of the  note.—-DICcKSON — 2%. 
CHAMBERLAND, [1926] 3 D. L. R. 765; 
[1926] 2 W. W. KR. d703 22 Alta. L. Rh. 
270.--- CAN. 


PART III. SECT. ?. 


.}~-Before it can be said 
that influence which a donec is found 
to have had with his donor was such 
as to justify the ct. in setting aside the 
gift, under the doctrine of presumed 
unduo influence, it must appear that 
the relations between the donor & 
donee wero such that the latter was 
under some duty to advise or manage 
for, or look after the interest of, the 
donor.-—BRADLEY, aioe &. Soraca v. 
ea Nae 11932) 8. R. 552; 3 

D. L. R. 193; io. joa 2W.W. R. 
669 : 4D. L. 2. 38 25 Alta. Ju. KR. 





562: revsg., 11931) 2D. R. 961. a 
OA 


e 


it, & the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty into the names of his sons :—Held: they 
were advancements, but there being doubts 
as to his solvency at the time, inquiries were 
directed on the point.—CHRISTY v. COURTENAY 
(1849), 13 Beav. 96; 51 E. R. 38. 


Anacaton :—Consd. Batstone v. Salter (1874), L. R. 19 Eq. 


88a. Business in son’s name—Receipt of profits 


1038a. 


by father—Presumption of advancement.]— 
Lewis & BARDER v. PiczpNicK (1980), 74 
Sol. Jo. 107. 


~.j—Re COLLINSON, COLLINSON v. 
OOLLINSON (1853), 3 De G. M. & G. 409; 21 
L. T. O. S. 234; 485 E. R. 160, L. C. 


Annotation :-—Consd. Bennet v. Bennet (1879), 10 Ch. D. 


108. 


119. 


Add. Annotation :—Refd. Gopeekrist Gosain 
v. Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 

Add. Annotation :—Refd. Lewis & Barder v. 
Piczenick (1930), 74 Sol. Jo. 107. 


135. Add. Annotation :—Refd. Beebee & Co. »v. 


69a 


171. 


Turner’s Successors (1931), 48 T. L. R. 61. 
-\—BERKLEY v. RYDER 


ed 








(1752), 2 Ves. Sen. 533; 28 KE. R. 340, L. C. 


Add. Annotation :—Consd. Re Wilkinson’ 
Page v. Public Trustee, [1926] Ch. 842. 


172. 
173. 
174. 


191. 
192. 


Cases 83a- 
Sellar, 


Vol. XXV.—Gifts. 


Add. Annotation :—Consd. Cohen v. 
[1926] 1 K. B. 536. 

Add. Annotation :-- Consd. Cohen v. 
[1926] 1 K. B. 536. 

Add. Annotation :—-Consd. Cohen v. 
[1926] 1 IK. B. 536. 

Add. Annotation :—Consd. Cohen v. 
{1926] 1 K. B. 536. 

2 —— ——.]—(1) If a man who has 
promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble: if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble: if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other.—CoHEN v. 
SELLAR, [1926] 1 K. B. 586; 95 L. J. K. B. 
629; 135 L. T. 21; 42 T. L. R. 409; 70 
Sol. Jo. 505. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Sellar, 
Sellar, 


Sellar, 


Part IV.—Incomplete Gifts. 


206. Add. Annotation :--Distd. Royal Exchange 
Assce, v. Hope, [1928] Ch. 179. 
227. Add. Annotation :---Overd. Re Swinburne, 


228. 





Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


For the paragraph in original volume sub- 
stitute the following paragraph :— 

Non-payment due to suspicious signature 
—Subsequent death of donor. ]—A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time. & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 


donor died before the cheque could be again 
presented :—-Held: the cheque not having 
been paid, there was no valid & effectual gift 
of the money to the donee.—Re SwinBuRnNE, 
SuTTON v. FEATHERLEY, [1926] 1 Ch. 88; 
oa ic A Ch. 104; 134 L. T. 1213; 70 Sol. Jo. 


Compare original volume, p. 542, No. 292. 


259. Add. Annotation :—Distd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


268. 


Add. Annotations :—Apld. Re Comberbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 408, 
Refd. Jenkins v. Jenkins, [1928] 2 kK. B. 501. 


PART III. SECT. 3, SUB-SECT. 3. 


113 i, Contrary intention of donor— 
Investments as trustee far daughters. }— 
eld: the circumstances did vot rebut 
the presumption that the moncy was 
intended as an advancement to the 
thildren.—JONES v. KINNEAR (1882), 
] N. S. R. (4 R. & G.) 1.—CAN. 


sg. Gift subject to condition—WV hether 
ubsolute gift d& condition void—-Or gift 
of life estate.|}-~AMJAD KHAN v. ASHRAF 
mean (1929), 56 L. R. Ind. App. 213.— 


PART III. SECT. 7, SUB-SECT. 2. 


made by an engaged man to his fiancée, 
in view of marriage, & intended for the 
use of both of them during their court- 
ship & after their marriage, is recover- 
able es his personal representative 
where he dies before the marriage & 
during the continuance of the ongag 





'@- 
ment.—-SHEPPARD v. ROBINSON, [1928] 
3D. L. R. 8473 1928) 2 W. W. R. 235: 
23 Alta. L. R. 4 1--- AN. 


PART III. SECT. 8. 


187 i. Onus of proof on donee-- Grant 
purporting to be for considcration.}— 
Where a conveyance or mtge. is 
expressed to be for valuable considcra- 
tion, but the fact is that none was paid, 
nothing but the clearest ovidence can 
avail to show that a gift was intended. 
Where there {fs nothing but tho instru- 
ment itself before the ct. from which 
to draw conclusions, it must be held 
to be the exclusive & conclusive evi- 
dence of the contract between the 

arties.—JOHN DEERE PLOW Co., 
PD. vw PreTERS & SPOHN, [1929] 2 
DD. L. kh. 103; 23 Ss. L. R. 218; 11928) 
3 W. W, R. 686.—-CAN. 


PART III. SECT. 10, SUB-SECT. 2. 


em. Gift of land subject to mortgage. |}— 
Where a father makes a gift of land to 
his son, the presumption is that it is 
made subject to mtges. which then 
actually exist against the land, inclad- 
ing a mtge. which had not been 
registered at the date of the gift.—- 
ORENCZUK v. DOLINSKY (Alta.), {1927] 
3 W. W. R. 596.—CAN. 

3] 


PART IV. SECT. 1, SUB-SECT. 1. 
h i. —-—.]—-MORTON v, Brianovsr, 
[1927] 1 D. L. R. 1009; [1927] S. GC. Rk. 
118.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1.—A. 
245 fi, --~-—.J—Equity will not *. 
fect an incompleto gift.——J acai: an 
HOPKINS & HOPKINS, [1931] 2 W. W. R. 
277; 3D. L. Rh. 410; 25 Alta. L. BR. 
37 , N. 
PART IV. SECT. 2; SUB-SECT, 1.—B. 
r i. Document not completed— 
Nor proved to be docwment ini by 


donor.}— REILLY v. WOODWORTH (1924), 


PART IV. SECT. 2, SUB-SECT. 2. 
si, —— —.]—CAMPBELL v. C - 
BELL, [1932] 3 D. lL. BR. 501,—-CAN. 


t i. | ene ———. ]— HOovry e 
FERGUSON (1871), 18 Gr. 498.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 


CG i. .)—Re JENKINS & Brasy v. 
VULCAN IRON Works, BRAY v. VULCAN 
IRON Works (B.C.), [1927] 1 D.T. RR. 
1099.—-CAN. 





ae 





Cases 269—399a. 


269. Add. Annotation :—Refd. Jenkins v. Jenkins, 


202. 


294a. 


303 


307. 
8327. Add. Annotation :—Refd. 


330a 
331. 


[1928] 2 K. B. 501. 


Enauisn AND Eurrre Diarest SurprPLEMENT. 
276a, —-— Incomplete gift of real che A 


COMBERBACH, SAUNDHRSON v. JACKSON (1929), 


73 Sol. Jo. 403. 


Part V.—Gifts mortis causa. 


286. Add. Annotation :—-As to (2) Refd. Wilkes v. 


Allington, [1931] 2 Ch. 104. 


Add. Annotation:—As to (1) Consd. Re 


‘Swinburne, Sutton v. Featherley (1925), 70 


Sol. Jo. 64. 








.|—Semble: when testator, 
in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will.—Jn the Goods of 
Toomy (1864), 3 Sw. & Tr. 562; 34 L. J. 
P.M. & A. 3; 28 J. P. 824; 13 W. R. 106; 
164 EB. R. 1393. 

Add. Annotation :-—As to (1) Refd. Wilkes v. 
Allington, [1931] 2 Ch. 104. 

Add. Annotation :—Refd. Wilkes v. Allington, 
{1931} 2 Ch. 104. 





Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 
64. 

—— ———.|—Re WHILE, WILFORD v. WHILE, 


[1928] W. N. 182. 


Add. Annotation :—Refd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


337a. --—-.]—Where testator, in his last illness, 


347. 
351. 


said he wanted to leave something to C., & 
then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for C., & handed them over to 
her father:—Held: the gift was a good 
donatio mortis causd, & the donee was 
entitled to the money secured by the deeds.— 
Re PATTERSON, MITCHELL v. SMITH (1864), 
10 L. T. 520; 10 Jur. N.S. 578; on appeal, 
4DeG. J. & Sm. 422. 

Add. Citations ;—95 L. J. Ch. 204; 133 L. T. 
465. 

Add. Annotation :—Refd. Wilkes v, Allington, 
[1931] 2 Ch. 104, 


356a. Gift made in contemplation of death from 


sp. Donor repossessing himself of trans- 


incurable disease.- -Death from different illness 
~—-Gift valid.} --A donutio mortis causdé is not 


PART IV. SECT. 3. 


372. Add. Annotation :-—Refd. Lic 


generally conditioned upon the donor dying 
from the same disorder as that from which 
he is sue ae & contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J., 
who was tenant for life under his will, mort- 
gaged a farm to W.., a brother of J., to secure 
£1,000 & interest at 5 per cent. The widow 
died in 1923, having appointed her two 
daughters, HK. & X., exors. of her will. The 
mtge. contained no personal covenant for 
payment of the principal, & the mtgeé. 
accepted interest at 3} per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very friendly terms with his brother’s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to EH. & X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease & knew that he could not, 
possibly live long, called upon his nieces, 
who were aware of his state of health, & gave 
them an envelope indorsed in his own hand- 
writing: ‘‘ Deeds relating to X. farm to be 
given up at death. W.,” saying: “I have 
brought this down for you; put it away.” 
After he had left the house the envelope 
was opened, & was found to contain the 
mtge., which the nieces placed in their safe. 
On Jan. 23, 1928, W. died of pneumonia 
following a chill. In an action by his exors. 
for a declaration that the mtge. was a sub- 
sisting security & to enforce it :—Held: 
there was a valid donatio mortis causd by W., 
& a release of the mtge. to the two daughters 
of J. for the benefit of his estate.—WILKES 
v. ALLINGTON, [1931]2 Ch. 104; 100 L. J. Ch. 
262; 144 L. T. 745; 47 T. L. R. 8073 75 
Sol. Jo. 221. 


Swinburne, 
Sutton v. leatherley, [1926] Ch. 38. 


399a. Donee with access to keys —- Presumption 


of fraud.|~-Srums v. Cox (1824), 3 L. J. O. 8. 
K. B. 44, 


stock by Banks of England & Ireland. }-— eae NE . Ly MARTIN (1924), 59 


I. lL. J 


fer & certificate of title-—-Before transfer 
registered. }-~Registered owner of land, 
with intention of making a gift of it 
to S., delivered to the father of S. a 
transfer of the land to 8. & the duplicate 
certificate of title. He subsequently 
repossessed himself of the transfer & 
certificate before S. had an opportunity 
to register the transfer which he 
destroyed :—Held: the inchoate gift 
to S. was effectually revoked & S. was 
not entitled to be recorded as owner 
of the land.—SsatTu v. Smirn (1915), 
19 D> TI. R. 192; 31 W. iL. R. 607; 
* W, W. K. 1077.—CAN. 


PART V. SECT. 1. 


_ sr. Grounds for setting aside—Undue 
tnjluence— Gift ly parishioner to parish 
priest.J\--BOUAN v. WALKER, (1928) 
4 dD, L, jr, 630.-—CAN, 


PART V. SECT. 2, SUB-SECT. 2.~-A. 
st. Heeeinis ismied to transferee of 


Neither the receipt issued by the Bank 
of Kingland to a transferee of India 
5} per cent. stock, 1932, which con- 
tained particulars of the consideration 
paid for the ‘‘ interest or share in the 
stock transferred,’’ nor the reccipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent. local Joans 
stock, can be the subject of a donativ 
mortis causa.—Re M‘WRY, RYAN v. 
i & COSTELLO, [1928] I. R. 486.~— 


PART V. SECT. 2, SUB-SECT, 2.-- 
B. (b). 


311 xxiii. ———- -——-.]}—A_ donatio 
mortis caus& may be made by the donor 
Placing money upon ap Saas 9 ig 
in the joint names of h lf & the 
donee. The handing of the deposit 
receipt to the donee is sufficient de- 
livery, & a direction by the donor to the 
donee to make certa ayments out 
of the money does not invalidate the 


32 


PART V. SECT. 2,, SUB-SECT. 2-— 


341 i. Life insurance nolicy-~Docu- 
ment delivered to third party for donee. }-- 
Held: all the essential conditions of 
a valid & effectual donatio murtis causd 
had been established.—NELSON  v. 
PRUDENTIAT. ASSURANCK Co., [192] 
N. J. 113. —IR, 


PART Vv. SECT. 3, SUB-SECT. 3.—- B. 


S74 ¥. ——~.]---The delivery by 
& porson tn eztremia of the keys of bis 
safe, accompanied by the words, ** They 
ead to everything I have got, every- 
thing 1 have got ls yours *’ :—~Zfeld: to 
operate as a donatio mortia causd of the 
things in tho safe other than the mone 
in a bank represented by a pass hoo 
found in the safe.—-CuBACK rr. DAY, 
[1925) 3 D. L. R. 1028 [1925] 32 
Ww, W. Rk. 715,—OAN, 





GUARANTEE AND 


Vol. XXVI. Cases 41—310. 


INDEMNITY. 


Part I1.—Requisites of Guarantee. 


41. Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

45. Add. Annotation :—As to (2) Refd. Re Licyds 
Bank, Ltd., Bomze wv. Bomze (1980), 47 
T. L. R. 88, 

54. Add. Annotation :—-Consd. Re George Inglec- 


field, Ltd. (1932), 48 I’. L. R. 586. 


Part Ill. 


257. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

285. Add. Annotation :—Refd. Stumley (Montagu) 

& Co. v. Solomon, Ltd., [19382] 2 K. B. 287. 

Add. Annotation :—Apld. Farr, 

Messers (1927), 44 T. L. R. 48. 

Add. Annotation :-—N.F, McUall Bros., Ld. 

v. Hargreaves (1932), 48 T. L. R. 450. 

Add. Annotations :—Consd. 


Bernardi, 
National Sales Corpn., Ltd., [1931] 2 K. B. 


295, 
307. 


308. 


Corpn., Ltd. ». 


PART I. 

b i, —— Original distinguished 
from collateral contract.}---Re 'THOMBSON, 
eat 2D.L. R. 254; 600. L. R. 165. 

13 i. .J--Phe mere fact that a 
particular agreement may terminate 
in a liability for the debt of another 
does not make it a guarantee inatead 
of an indemnity where the former is 
uot its immediate or main object.— 
VMCPHERSON v. FoRrLONG, [1928] 3 
W. W. RR. 45; 37 Man. L. R. 508.—~ 
CAN. 

sa. Distinguished from direction fo 
Jurnish goods on credit of principal.}— 
GRASETT v. HUTCHINSON (1860), 10 
C. P, 265.—-CAN. 

sb. Distinguished from novation of 
contract. }J—NATIONAL POLE & TREAT- 
ING Co. v. BLUE River Poin & Tir 
Co. (B. C.), [1929] 3 D. L. R. 638; 
revad, on facts, [19301 3 D. L. R. 996; 
43. C. R. 98.—CAN. 


PART II. SECT. 1. 
8c. Fidelity guarantee — Primary 
obligation of principal.}—R. v. BLACK 
(Ont.) (1899), 8 Exch. C. R. 236.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


23 i. What conatitutes offer.}-—-Goods 
were suppHed by a manufacturer to 
«a buyer upon the faith of a document 
uddressed the manufacturer, 
signed by a third person, containin 
these words-—* 1 am prepared to bac 
him, the buyer, for 1 month credit 
'o §=6£30":—-Held: the document. 
‘wunounted to a guarantee. -- DAVISON 
(A. A.) Pry,, Ltp. v, SKABROOK, [1931] 

L. R, 158.—AUB. 


PART II. SECT. 3, SUB-SECT. 2. 


_ 44 ti, ~~ —— For benefit of third 
erty.—Where « marricd woman 
signs an tnstrumont at the request of 
her husband, not for his benefit, but 








83. 


Add. Annotation :—Reld. Hawkesworth v. 


Turner (1930), 46 T. L. R. 389. 
121. Add. Annotation :—Refd. Hardie & Lane vt. 


Chilton, [1928] 2 K. B. 306. 
184. Add. Annotations :—Refd. Hall v. 1. R. Comrs. 


(1926), 186 L. T. 759; Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410; 





Corpn., 
Smith v. 


Corpn., 
National Sales 


Bernardi v. 188. 


for the accommodation of a friend or 
relative of his, the evidence necessary 
to prove that undue influence was 
exercised by the husband must be 
much stronger than would be necessary 
had the signature becn obtained for 
the husband’s benefit.——W ATKINS 
(J. R.) Co. v. NoBEerRT (Alta.), [1926] 
1 p L. R. 526; [1926] 1 W. W. Kh. 156. 


For benefit of husband.)| ~ 
See HUSBAND & WIFE, Nos. 1370 i, 
1370 fl, poat. 





PART II. SECT. 3, SUB-SECT. 5. 


li.- -.J—PItf. entered into a con- 
tract with an incorporated building 
co. for the installation of heating equip- 
ment. Deft., as president of the co., 
wrote a letter to pltf. in which he said, 
**T shall personally see to it that you 
get your payments regularly as pet 
contract *? & signed it :—Held: the 
document was not a guarantee by the 
co. of its own account & the signature 
was sufficient to charge deft. personally. 
-—MILES v. ZUCKERMAN, (1931) 1 
D. L. R. 448; affd., (1931) 4 D.L. . 
370; O. R. 368.-—-CAN. 


PART II. SECT. ¢, SUB-SECT. 1. 


55 vi. ——---. }}—-CAMPBELL v. Mc] SAAC 
an 9N. S. R. (3 G. & O.) 287.— 


55 vii. ———.}—R. had a contract 
with deft., the owner of a building, to 
do some work thereon. Plitfs. supplied 
At. on credit, with material for the 
work; &, alleging a promise by deft. 
to pay for the material if Rk. did not, 
sued deft, as upon a gnarantee, NH. 
having failed to pay --Held: there 
being nothing in the evidence to 
suggest that there was any bargain 
with deft. that pitfa, would not register 
a mechanic’s lien on deft.’s property, 
there was no consideration for the 
alleged promise of deft.—HRSKINE- 


1 


Smith v. Union Castle S.S. Co., Ltd. (19381), 
24 B. W. C. C. 71. 


Proof of Guarantee. 


188. Expld. McCall Igros., Ltd. «. Hargreaves 
(1982), 48 T. L. BR. 450. 

309. Add. ake praes :—Consd. National Sales 

. wv 

National Sales Corpn., Ltd., [1981] 2 K. B. 

188. Expld. McCall Bros., Ltd. v. Uargreaves 
(1932), 48 T. L. R. 450. 

310. Add. es ates :~—Apld. National Sales 

. &. 

National Sales Corpn., Ltd., [1931] 2 K. B. 

Consd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 


Bernardi, Bernardi v. 


Bernardi, Bernardi vv. 


{| SsutH Co. v. BORDELEAU, [1929] 2 


D. L. R. 8773 63 0. L. R. 621.—CAN. 


PART II. SECT. 4, SUB-SECT. 3.--A. 


sd. Agreement by bailee lo deliver goods 
to purchaser—Promise vendor to 
indemnify bailee against loss if goods 
not according to contract.)}—Held: the 
agreement to deliver, & not the delivery 
itaelf, formed the consideration for 
the promise to indemnify.—CUNNARD 
v. PLUMMER (1844), 4 N. B. R. (2 Kerr) 
418.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.—A. 

se. Ferbal ayreement of guarantec 
or suretyship.J—Held: unenforceable 
becanse of Stat. Frauds.—DoYLi v. 
McKINNON, [1925] 3 D. L. R. 334; 57 
O. L. R. 104.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.—B. 
sf. Promise to guarantee dividend & 
stock.}—-Held: not a guarantee to 
which Stat. Frauds, R. 8. O., 1914 
(c. 102), s. 6, ee ae ery ee v. 
Brown, [1926] 2 D. L. R. 824; 58 
QO, Ll. R. 578.—CAN. 
PART Ill. SECT. 1, SUB-SECT. 2.—A. 


196 iii, ———.]}—TUPPER v. CROWE 
ete) 15 N.S. R. (3 R. & G.) 261.— 


196 iv. -}-—CaRR v. BANK OF 
MONTREAL, {1929] 3 D. L. KR. S54; 63 
O, L. R. 544.—CAN. 

vii Representations within C.S.U.C., 
Neces 





s. 10—.48 to solvency of trader— 
ecessity for writing.}—-MOLEAN vv. 
Down (1877), 1 A. R. 153.---CAN. 


PART III. SECT. 2, SUB-SEOT. 2. 


268 i. Promise to stranger—Suretly, 
guarantor or bail.}--—-A 
indemnify one who is 
guarantor or bail for a third person is 
not within Stat. Frauds.—McPHERSON 
vw. FORLONG, [1928] 3 W. W. R. 45; 
37 Man. L. R, 508.—CAN. 


Cases 310a—559a. 
310a. ——~— 


312. 


312a. 


377. 


-}—Pitfs., who were creditors of 
the W. co., agreed with the W. co. & with 
deft. that they would take bills in respect 
of the past & future indebtedness of the W. 
co. if deft. would indorse the bills. Bills 
payable to pltfs.’ order were then drawn by 
pltfs. & accepted by the W. co., &, before 
pitis. had indorsed them, deft. wrote his 
name on the back. Subsequently pltis. 
indorsed the bills by writing their name 
beneath, instead of above, that of deft. 
In an action on the bills deft. contended that 
as they had never been negotiated he did not 
incur the liabilities of an indorser & that his 
agreement, if any, was a guarantee & was 
not in writing, & he pleaded the Statute of 
Frauds :—Held: in the above circumstances 
pitfs. had authority under Bills of Exchange 
Act, 1882 (c. 61), s. 20, to complete the bills 
by adding their indorsement, & that even if 
deft.’s agreement was a contract of guarantee 
the Statute of Frauds was no answer to a 
claim on the bills, & therefore the action suc- 
ceeded.—-McCaLi Bros., Lrp. v. HARGREAVES, 
{1932] 2 kK. B. 423; 101 L. J. K. B. 733; 
147 1..'T. 257; 48 T. L. R. 450; 76 Sol. Jo. £33. 
Add. Annotations :—Folld. National Sales 
Corpn., Ltd. wv. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 'T. L. R. 450. 

Signature of drawer below that of third 
party—Intention of parties considered. |-— 





- NATIONAL SALES 


ENGLISH AND Emprrit Digest SuPPLEMENT. 


Bills of exchange drawn to the order of the 
drawer & accepted were indorsed by a third 
party with the intention of rendcring himself 
able if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completng them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 
on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon them against the 
third party as indorser :—-Held:; he was 
entitled to recover, inasmuch as the fact 
that his signature instead of being above 
was below that of the third party on the 
backs of the bills was a mere inadvertence 
which did not nullify the intentions of the 
parties or alter the rights which they would 
otherwise have had.—NaTIONAL SALES 
Corpn., Lrp. v. BERNARDI, BERNARDI vw. 
Corpn., Lrp., [1981] 2 
Ik. B. 188; 100 L. J. K. B. 386; 145 L. T. 
48; 47 T. L. R. 380; 36 Com, Cas. 270. 


Annotution :—Apld. McCall Bros., Ltd. v. Wargreayvos (1932), 
48 T. L. R, 450. 


823. Add. Annotation :—-Refd. Franco-British Ship 


tore Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 ‘br. lu. R. 735. 


345. Add. Annotations :—Distd. Reckitt v. Barnett, 


Pembroke & Slater, [1929] A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


Part 1V.—Interpretation. 


Add. Annotution :—As lo (2) Refd. Eshelby 421. Add. Annolation:—Refd. Allon v. Royal Bunk 


2. Kederated European Bank, Ltd. (1931), 
101 L. J. K. B. 245. 


of Canada (1925), 95 L. J. P. C. 17. 


Part V.—-Liability of the Surety. 


479. Add. Annotation :—Refd. Smith v. Wood 
(1928), 139 L. T. 250. 
546. Add. Annotation: —- Refd. Eshelby  ». 


Federated European Bank, Ltd. (1932), 146 
L. T. 336, 


559a. Guarantee of payments to contractor — 


Subject to due execution of work.]—A 
limited co. employed a building contractor 
to execute certain repairs & decorations to a 
building by an agreement under scal made 
between the co., one T. therein called the 
guarantor, & a bank, & the contractor. 
The agreement provided that the con- 


tractor should do the work for the sun of 
£1,500, to be paid in four equal instalments 
on named dates ‘‘ subject to the said works 
being duly executed in accordance with this 
agreement.’ By clause 11 of the agreement 
the guarantor agreed with the contractor & 
with the bank, & undertook, that the co. 
should, subject to the said works being duly 
executed in accordance with the agreement, 
duly & punctually make to the contractor 
the payments mentioned above, & that upon 
any default for three days on the part of 
the co. (written notice of which should be 
given by the contractor to the guarantor 


PART IV. SECT. 2, SUB-SECT. 1. 


sh. Zo supply name of principal 
dettar — Not admiseible.}—IMPERIAL 
HANK OF CANADA v. Nixon, [1926] 
GAN L. R. 1052; 59 O. L. R. 538.— 


PART IV. SECT. 5, SUB-SECT. 1. 


pi. -- Ivor definile engagement.) 
Where a guarantee has been given for 
the performance of a definite engage- 
ment, which has already come into 
existence & is not contingent, & the 
consideration for which is not variable 
as the result of future dcalings between 


the parties, the guarantec is not @ con- 
tinuing guarantec.—HASAaNn ALL »v. 
War ULnay (1930), I. L. R. 52 Al. 
997.—IND. 


PART V. SECT. 1. 


449 i. Disposition by surely of pro- 
perty—To evade liability —Void.J—A 
guarantor is not more justified in placing 
the whole of his property ont of the 
reach of Mability to pay the dcobt than 
is the principal debtor.—BLUDOFF »v. 
UsSAOCHOFF, (1928) 3 D. L. 1.170; (1928) 
2 be W.R.150; 22 Sask. L. R. 533.— 


PART V. SECT. 2, SUB-SECT, 1.—-B. 

k i. ———~ Given for due performancr 
of duties by Mane ies nspector Liable 
Jor default of his deputy—Deputy alse 


covercad by rantiee.}-—-VERKRATT tv. 
MoAULAY (1884 ,5 0. It. 313.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.—F. 

sj. #ailure of consideration-—Sureti 
discharged. )\-~The rule of law is firinly 
established that the total fatlure of the 
consideration for a surety’s promise of 
suarantee has the effect of discharging 
him.—GuRDAS MALRAM CHAND 2. 
GURANDITTA Fa (1929), ILL. R. 1 


e WW e 


571. 


o74, 


159, 
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within six days of the default) in making any 587. After this case add 


payment on the prescribed date, the guarantor 
would himself samediately make the pay- 
ment so in default to the contractor. By 
clause 12 the bank agreed with the contractor 
& undertook, that upon any default for three 
days or more (written notice of which should 
be given to the bank by the contractor within 
three days of the default) on the part of the 
guarantor in making any payment under 
clause 1] the bank would immediately make 
the payment so in default to the contractor. 
The co. did not pay the first instalment. The 
contractor gave no notice either to the 
guarantor or to the bank. The contractor 
then issued a specially indorsed writ against 
the bank claiming the first instalment. The 
case was heard by an Official Referee, who 
found that at the date of the writ it was 
necessary to spend £80 in order to complete 
the work in accordance with the agreement. 
He deducted this sum from the amount 
claimed, & gave judgment for pltf. for the 
balance :—-Held: the defts. were not liable. 

By Scrurron & SLESSER, L.JJ., because 
il was a condition precedent to their liability 
that the works should be duly executed in 
accordance with the agreement, & the works 
were notso executed. By GREER & SLESSER, 
L.JJ., because the liability of defts. depended 
upon that of 'T., & he was never liable, because 
it was a condition precedent to his liability 
that pltf. should have given him notice of the 
co.’s default, & this notice had never been 
civen.—ESHELBY v. FEDERATED IUROPEAN 
Bank, Lrp., [1932] 1 K. B. 423; 101 L. J. 
K. B. 245; 146 L. T. 336, C. A. 


Add. Annotation :—As to (3) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


Add. Citation :--11 Iixch. 623. 


Sufficiency of 
consideration.|—-See LANDLORD & TENANT, 
No. 4142a.”’ 


608. Add. Annotations :—Expld. Elder v. Northcott, 


608a. 


628. 


631. 
679. 
705. 


[1930] 2 Ch. 422. Consd. I. R. 
Holder, [1931] 2 K. B. 81. 

Claim for repayment of income tax— 
Whether maintainable.|—Where the pay- 
ment of a sum advanced by a bank to a 
customer together with interest due or to 
become due thereon is guaranteed, & sub- 
sequently the whole sum due is paid by the 
guarantor, that is not a payment of interest 
by the guarantor but is a payment by him 
of a debt under the guarantee, not of a debt 
in respect of an advance made to him. He 
cannot, therefore, claim repayment of tax 
on ‘interest’? on an advance from a bank 
under the provision of Income Tax Act, 
1918 (c. 40), s. 36 (1). The question whether, 
where the interest on such an advance is 
added to capital each half-year in accordance 
with the custom of bankers & that is 
acquiesced in by the customer, the payment 
of the whole sum by the guarantor was only 
a payment of capital, was not necessary 
to be decided.—HOLDER v. INLAND REVENUE 
Comnrs., [1932] A. C. 624; 101 L. J. K. B. 
306; 48 T. L. R. 365; 76 Sol. Jo. 307; 
sub.nom. INLAND REVENUE CoMRrs. v. HOLDER, 
147 L. T. 68; 16 Tax Cas. 540, H. L. 

Add. Annotations :—Apld. Re Houlder, [1929] 
1 Ch. 205. Refd. Re Fenton, Ha p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
Add. Annotation :-—-Distd. Re Houlder, [1929] 
1 Ch. 205. 

Add. Annotation :—Retfd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

Add. Annotation :—Consd. McCall Bros., 
Ltd. v. Hargreaves (1932), 48 'T. L. R. 450. 


Comrs. v. 





Part Vl—Surety’s Rights against Creditor. 


Add. Annotation: -—-.Consd. shelby ». 
Federated Kuropean Bank, Ltd. (1931), 101 
L. J. K. B. 245. 


782a. 





——.J—Brcxerr v. Bootu (1708), 2 
Eq. Cas. Abr. 595 ; 22 E. R. 500, L. C. 


PART V. SECT, 8, SUB-SECT. 1. 


566 iv. --—.}-——S. lent G. a large 
sum of money on a mtge. by G., & a 
suarantee by applts. for the ** debt 
that shall ultizuately bo due to S. from 
Gi.” with a maximum liability of 
Its. 18 Iakhs:—Held: the tee 
was to the effect that the debt that 
shall remain due after realising tho 
securities was to be borne by the 
xuarantors limited to the maximum 
mentioned; & the sult was conse- 
qucntly premature.— PHILLIPS v. MIT- 
a (1929), I. L. R. 57 Cale. 764. 


sk. Under guaranice for payment of 
compensation for compulsorily 
ccquired.)--MURRAY v. THOMPSON, 3 


Ont. Dig. 5953~4.—CAN. 


sl. Under quarantee for price of goods.) 
~~ OILviE v. MoLgon (1862), 11 O. P. 
3 -—OAN. 
~.J—HENEY Co., Lrp. v. 
Stet few oman M (1909), q XK. Th R. 168.- 7 
sn. Under guarantee for delivery of 
100ds.)-—-GEORGE v. BRAYLEY (1873), 
N. B. Dig. 397-8.—-CAN. 


40, ———~.J—-HIGBY v. CUMMINGS 
(1853), 10 U. C. R. 222.—CAN. 


sp. Under guarantee for payment of 
demurrage. |— W ARREN v. NAT’L SURETY 
Co., {19 7) 1 D. L. RK. 554.—CAN. 

sy, Notice by surcty to ercditor-—A sking 
for limitation of liability to fixed sum— 
Not acted u by credilor— Effect of.}-— 
Watkins J. R. Co. v. ROBERTSON, 
11928] 1 D. L. R. 979.—CAN. 


PART V. SECT. 8, SUB-SECT. 2.—A. 


sr. Money received dere — 
SUMMERS 0. HAMILTON (1840), 6 O. S. 





113.—CAN. ig 
st. Money received by de facto 
sheriff colore officit.|——-KENT v. MERCER 


(1862), 12 C. P. 30.—CAN. 


PART V. SECT. 4, SUB-SECT. 1.—B. 


sv. Admissibility of paral evidence— 
To show liability limited to anecific 
transactions.]— The arantee bonds 
in question herein which were given 
to plitf. bank held to be on the face 
of them continuing guarantces, &, 
therefore, parol cvidence was not 
adnissible to show that the Hability 
thereunder was intended to be limited 
to certain specific transactions.— 
CANADIAN BANK OF COMMERCE ¥. 
KoFFMAN & CHERRY, [1928] 4 D. L. R 
87 ; [1928] 2 W. W. R. 662.—CAN. 


PART V. SECT. 4, SUB-SECT. 2. 

sw. Inspector—Default of depuly 
inspector.}—Held: the surety was 
liable, & the fact of there being a 
remedy also on the pd ne inspector's 
bond was no answer.—VERRATT U. 
McAULAY (1884), 5 O. R. 313.—CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

sx. Aftcr judgment by  defaull— 
Whether amendment allowed.|\—Scotr 
v. M‘'DONALD (1841), 6 O. S. 238.—CAN. 


PART V. SECT. 7, SUB-SECT. 6. 

728 ii. ¢ 'THOM- 
SON, Brey 4D. L.R. 755; 590.1. R. 
449.—-C e 


end 
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PART VI. SECT. 3, SUB-SECT. 3. 
776 = ii. -}—REVILLON 
WHOLESALE, LTD. v. NEMTRAKY, [1926] 
2).L. R. 374; (1226) 2 W. W. R.166; 
7 C. B. l. 583.-—-CAN. 
PART VI. SECT. 4, SUB-SECT. 2.-~A. 
782 iv. —--~+ Against assignee vf 
interest in security.J—-GARRETY tv. 
JOHNSTONE (1867), 13 Gr. 36.--—CAN. 
182 v. ———- —— Rights of mortgagce 


of surely.}—-QUAY v. SCULTHORPE 
(1869), 16 Gr. 429---CAN, 





Seanad 





788—lliba. ENGLISH AND Empire Diaest SUPPLEMENT. 


7188. Add. Annotations :—-Consd. He Fenton, Ez p. 
Fenton Textile Assocn. (1980), 99 L. J. Ch. 


358. Refd. Re Fenton (No. 2), Ha p. Fenton 


Textile Assucn., Ltd., [1932] 1 Ch. 178. 
Smith v. 


Add. Annotation :—Refd. 
(1928), 1389 L. T. 250. 


809. 
815. 


Add. Annotation :—As to (2) Apld. Smith v. 
Wood (1928), 189 L. T. 260. 


Wood 1 Ch. 205 


824. Add. Annotation :—As to (2) Refd. Smith v. 
Wood (1928), 189 L. T. 250. 


849. Add. Annotation :—Apld. Re Houlder, [1929] 


851. are Annotation :—Apld. Re Houlder, [1929] 


Part Vil.—Surety’s Rights against Principal Debtor. 


898. 
902, 


907. 
908. 


Add, Annotation :—Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

Add. Annotations :—As to (1) Refd. Re Fenton, 
Ex ri Fenton Textile Assocn. (1930), 
L. J. Ch. 358. Generally, Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 
Add. Annotation :—As to (1) Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 280. 
Add. Annotation :---Refd. Banco de Portugal 


99 


358. 


v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

918. Add. Annotation :—Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

915. Add. Annotation :—Refd. Re Fenton, Hz p. 
Fenton Textile Assocn. (1930), 98 L. J. Ch. 


947. Add. Annotution :—- Reld. Liggett (Liverpool) 
vy. Barclays Bank (1927), 187 L. T. 443. 


Part VIIl—Rights and Liabilities of Co-Sureties inter se. 


1099. -tdd. Annotation :—-As to (1) Consd. Re 
Fenton. Lx p. Fenton Textile Assocn. (1930), 


99 L. J. Ch. 358. 





782 vi. -~— Further advance by 
creditor to deblor.j}—Re HAMILTON 


PART VI. SECT. 4, SUB-SECT. 2.-- 
B. (ce) ii. 
dgment. }-~ 


822 i. dssignment 
630.—- 


of ju 
SMITH vt. BURN (1880), 30 C. P. 
CAN 


PART VII. SECT. 1. 
az. Where land transferred as security. | 
—SCHULTZ v. CAN. SURETY Co. (Alta.), 
[1927] 2 D. L. BR. 580.-—CAN. 


PART VIN, SECT. 2, SUB-SECT. 2.— A. 


_ 872 ii. ——-.}-—A surety who enters 
into an agreemont to procure the dis- 
continuance of an action against his 
principal, & pays the amount of his 
guarantee, is entitled to be reimbursed. 
-~GOUGH v. Goopwin, (1931]1 D. L. HR. 
701; 3M. P. R. 435.—CAN 


PART VII. SECT. 8, SUB-SECT. 2.—A. 


gi. ———.]—SuTron v. Hrncu (1910), 
19 Man. L. R. 705.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 

987 iv. -——- -—-——.J—REap v. 
McLEawn, [1925] 3 D. L. R. 716.—CAN. 
PART VII. SECT. 4, SUB-SECT. 4. 


964 i. Rights after deblor discharged— 
Debt duc before discharge—~ Pa b 

surety after.}—K. was surety for pay- 
nent of a debt due by G. to D. G. 
applied to be declared insolvent & in 
due course G. was discharged. D. 
then sued K. & got a decree against 
him. Thereafter K. sued G. for 
recovery of the amount which he had 
been compelled to pay :—Held: e 
urder of discharge was_a Wan to the 
BUit.--GANGADHAR v, KANHAT (1928), 
I. J. R. 50 AN. 646.-—IND, 


PART VII. SECT. 4, SUB-SECT. 6. 
sa. On deblor’s property-~A ‘dad t 
ve deposited in bank to meet marety’s 
ages noles—Property garnished 
creditor.}—A surety having been 


called upon to pay the array ag be 
debt, paid the creditor part of it in 
cash & gave him his promissory notes 
for the balance. The principal, who 
was his house, repaid the surety 
out of the proceeds the cash previously 
paid by him & promised to deposit the 
balance of the proceeds in a bank to 
the joint credit of the surety & bimself. 
Instead of doing so, he deposited it in 
bis own name & it was garnished by 
pitf. when the notes given by the surety 
were not yet due & were still unpaid. 
On an interpleader issue between the 
warnishor & the surety who contended 
that there had been an equitable 
assignment of the money so deposited : 
—Held; said promise was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the claims 
of the principal’s other creditors.-— 
HENSCHEL v. HOFFMAN & BANK OF 
MONTREAL & HENSCHEL, [1928] 2 
Si R. 43 A {1928} 1 W.w. * 763.— 


PART VIII. SECT. 2, SUB-SECT. 1.—D. 

1054 i. Sureties fur different portions 
of debt.|}—Two persons independently 
guaranteed the current account of a 
customer of a@ bank, cach guarantee 
being for a Hmited sum only. The 
indebtedness of the customer exceeded 
that limited sum :—Held; the 
guarantors were not sureties for 
independent debts, but for the wholo 
for the floating balance of the customer. 
Each of the guarantors agreed with the 
bank that his guarantec was inde- 
pendent of any other guarantee or 
security beld by the bank, & that he 
would not claim the benefit of any 
such guarantee or security :—Ifeld : 
this agreement had not the effect of 
destroying the right to contribution 
of the sureties inter se, & therefore one 
of the guarantors who had pafd mnore 
than his due proportion in liquidation 
of the amount due by the customer to 
the bank, was entitled to recover the 
excess from his co-surety.—ConkNFOOorT 
Ho ear Naa {1931} Argus L. R. 


1115a. Form of order.]— Kenr v. ABRAHAMS, 
[1928] W. N. 266; 66 L. Jo. 323. 


PART VII. sal 2, SUB-SECT. 2.- 


* a « 


1058 iv. ——,J—The fact that 
a settloment made by some of a number 
of co-sureties with their creditor has 
not been agrecd to by all the co-sureties 
or fixed by judgment does not prevent 
those who have made the settlement 
& paid thoreunder from enforcing con- 
tribution from the others, if the latter, 
although notified of & invited to take 
part iu the negotiations for settlement. 
did nothing & made no protest with 
respect thcreto.—STEWART v. BRAUN, 


teed. 2D. I. RR. 423; (1925) 1 
V. W. R. 871.—-CAN. 


1058 v. -————~ ~—~---.}--MCNEILL v. 
els (Alta.), (1926) 4 D. L. R. 041.-- 


1058 vi. —— ‘ 
CAMPEAD (1912), 21 O. 
O. W.N. 616; 3D. L. 
TUCKER Uv. 
2; 





J—CADWELL 1. 
W. R. 263; 3 
R. 55.~-—-CAN. 


1058 vii. ——~- ———.}—T 
BENNETT, [1927] 2 D. L. R. 4 60 
O. L. R. 118.—CAN, 


PART VIII. anh hs SUB-SECT. 2.— 
1068i. Reved., 35 C. L. R. 48. 
PART VIII. SECT. 2, SUB-SEOT. 4.—-B. 


1116 J Penn of Mercantile 
Laws A ment Act, 1856 (c. 97), 

ment of judgment—N ecessity 
for leave to isaue execution.|}—Whero 2 
creditor takes judgment against two 
or more sureties & issuca execution 
against each, & one of them pays the 
Ju ent, the surety so pa is 
entitled to stand tn the place of the 
ereditor & carry on, in his own name, 
any pro ings al y taken to 
enforce the judgment against the other 
surety until he receives the amount of 
the other’s contributive share, & he 
is not required to obtain leave to leaue 
execution In his own name.—-FasT v. 
ZARCHEKOFF, [1926] 4 D. L. KR. 355; 
(1036) 2W. W.R. 577; 20 Sask. L. R- 


Vol. XXVI,.—Guarantee and Indemnity. Cases 1149—1224a. 


Part 1X.—Determination of the Guarantee. 


1149. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307.. 


1177. bars Annotation :—Distd. Re Houlder, [1929] 


1186. Add. Annotation :—As to (8) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 


1200. Add. Annotation :—-Distd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 


~—— Hire-purchase agreement.] 








1200a. 


Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 189 L. T. 250. 
International Banking Corpn, [1927] A. C. 
711; Midland Motor Showrooms, Ltd. »v. 
Newman, [1929] 2 K. B. 256. 


Refd. Sassoon v. 


1228. Add. Annotation :—As to (1) Apld. Smith v. 


Wood (1928), 139 I. T. 250. 
1223a. Charge by several persons of properties— 
Release of deeds deposited by dager gt a 


charge 


INGTON CO,, Lp. 


was not released from hi 


Vir il. 1890 ——, 0 
CAN (1890), 30 N. B. R. 15 


PART IX, SECT. 2, SUB-SECT. 1.— 
C. (&). 


—Pltfs. were the assignees of the rights of 
the R. Co. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., “ the 
owners,” agreed to let to one T., ‘ the 
principal,’’ a motor car on the terms that he 
should be at liberty to purchase the car at a 
fixed price, paying as a first payment 
£22 68. 8d., & thereafter monthly payments 
of £14 3s. 4d., until the whole was paid. 
The payments by the principal under this 
agreement were guaranteed by deft. as surety 
under a document signed by her on July 6, 
1927, The principal afterwards fell in arrears 
in payment of the monthly instalments, & 
on Feb. 8, 1928, he wrote to the owners 
offering a cheque for 220 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to $79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchase 
agreement, On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to plitfs., who claimed £122 in all from deft. 
as surety :—Held: (1) there was a binding 
contract by the owners to give time to the 
principal debtor; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one & indivisible, & deft. was entirely 
discharged from her suretyship.—MIDLAND 
MoTror SHOWROOMS v. NEWMAN, [1929] 2 
K. B. 266; 98 L. J. K. B. 490; 141 L. T. 
230; 45 T. L. BR. 499, C. A. 


1216. Add. Annotations :—As to (1) Apld. Smith 


v. Wood (1928), 139 L. T. 250. As to (2) 
Consd. Re Darwen & Pearce, Associated Paper 
Mills v. Barnes (1926), 95 L. J. Oh. 487. 


1217. Citations :—Delete 9 Bing. 746 ; 3 Moo. &S. 


191; 181 H.R. 794. 


1222. Add. Annotations :—Apld. Re Darwen & 


PART IX. SEOT. 2, SUB-SECT. 1.—A. 
1179 vil, —— ———.}-—-N«asH-Sim- 


©. THomas (Sask.), 





~———, }—-Held: the surety 
8 guarantee.— 
an.), [1925] 3 


te (M $12.—CAN. 
. Ww. R. 736.—CAN. 


‘WINSLOW vv. 


said auditing system to a system of 
“ continuous audit,’’ 
breach of the contract of such a nature 
as to avoid the contract.—-PENTICTON 
DISTRICT v. LONDON 
AUCTDENT Co., LTp., [1932] 1 W. W. Rt. 


held not to be a 


GUARANTER & 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 


sf. Surrender of some Ba 
under lien note—No detriment to value o 8D. L. R. 86; 590. L. R. 1.— 


joint & several memorandum o 
twelve persons, in luding six resps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of 8. & Co., 
& they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from 8. & Co. Applt., at the request of C., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. S. ‘0. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds deposited 
by her, their risk had been increased :— 
Held: (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability.—SMITH v. 
Woop [1929], 1 Ch. 14; 98 L. J. Ch. 59; 139 
L. T. 250; 72 Sol. Jo. 517, C. A. 


1224a. Guarantee of call on shares—Forfeiture of 


shares—Discharge of surety.|—On Dec. 29, 
1920, D. & P., who afterwards became bkpt., 
joined with others in entering into an agree- 
ment with a co., whereby they guaranteed 


sm. Making principal debtor bank- 
rupt.}—-Where a surety contended that, 
by making debtor bkpt., the creditor 
had so prejudiced the surety as to 
discharge him from liability :-—Held : 
no duty was owed by a creditor to a 
surety either to put debtor into bkpcy. 
from doing s0.— IMPERIAL 


chattels. |—Held : the surety who signe 


ak. Sale o 
aged on an 


leased.——-TOOVEY 
16), 34 W.L. RR. under conditional 


exceeding stipulated 
: the sureties were not 


(S. A.) LID. o. 
(1927), 48 N. L. R. 


the note was not 
v. BRooK & Brock 
—CAN 


sd. Change of system of audit.}—The 973. . 
fact. that a ey: which had 
luken out @ fidelity bond b 
ipplication in which it stated that the 
honded employee's books would be 
‘udited quarterly, thereafter changec 


a we 
WEBB & TOMLINSON 
24,.—S. AF. 


sn. Relaking possession of chattels 

sale agreement.) 
Held: the contract constituted a 
relationship of mtgor. & mbtgee. 
between vendor & purchaser, & the 
surety continued to be Mable under the 
guarantee. HEN v. BLAOK (1902), 
Cout. 217.-—-CAN. 


to them the payment of all the instalments 
then owing upon the shares in the co. specified 
in the schedule to the agreement, the amount 
of D. & P.’s liability being limited to the sum 
therein mentioned. The shareholders having 
been served with notice calling upyun them to 
pay the instalments due on their respective 
shares on pain of forfeiture, & D. & P. also 
having been required to pay the same on or 
hefore Feb. 17, 1925, in case of non-com- 
pliance by the shareholders with the notice, 
& default in payment having been made by 
both the shareholders & by D. & P., the co. 
forfeited the bulk of the shares in pursuance 
of the power conferred upon them by their 
arts. of assocn. Art. 31 was as follows: 
‘‘ Any member whose shares have been for- 
feited shall, notwithstanding such forfeiture, 
be liable to pay to the co. all calls or other 
moneys, interest & expenses, whether 
presently peveye or not, owing in respect 
of such shares at the time of forfeiture, 
together with interest thereon from the time 
of forfeiture until payment at the rate of 
10 per cent. per annum or such less rate as 
may be fixed by the Board.”? On Sept. 9, 
1925, a receiving order in bkpcy. was made 
against D. & P., & on Apr. 10 the co. lodged 
their proof for the amount claimed to be due 
on the guarantee. Upon a motion by the co. 
for the reversal of the decision of the trustce 
in rejecting their proof :—Held : (1) the right 
created by art. 31 was a new right which 
arose upon the forfeiture of the shares & 
one which placed a more onerous obligation 
upon the shareholders than if the shares had 
not been forfeited. The forfeiture, therefore, 
was an interference with the rights of the 


1845a. 


1379a. 
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surcties as against the principal debtor ; 
(2) the co, had by exercising their option to 
forfeit’ the shares deprived the sureties of 
their lien on the shares which they would 
have been entitled to, had the co., in lieu of 
forfeiture, compelled them to pay the calls ; 
with the result that, upon the principles 
stated in Polak v. Everett, No. 1222, ante, 
D. & P. were discharged from their liability 
as sureties under the guarantee & the decision 
of the trustee in their bkpcy. in rejecting 
the proof of the co. was right.—Re DARWEN 
& PEARCE, [1927] 1 Ch. 176; 95 L. J. Ch. 
487; 136 lL. T. 124; 70 Sol. Jo. 965 ; [1926] 
B. & C, R. 65. 


1329. Add. Annotation :—As to (1) Consd. Smith v. 


Wood (1928), 1389 L. T. 250. 


1342. Add. Annotations :—Refde Re Darwen & 


Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 139 L. T. 250. 


1348. Add. Annotation :—Consd. Midland Motor 


Showrooms v. Newman, [1929] 2 K. B. 256. 
.|—MIDLAND Motor SHOWROOMS v. 
NEWMAN, No. 1200a, ante. 





1357. Add. Annotation :—Apld. Midland Motor 


Showrooms v. Newman, [1929] 2 K. B. 256. 


1872. Add. Annotation :—Apld. Midland Motor 


Showrooms v. Newman, [1929] 2 K. B. 256. 
-.|—MipLAND Moror SHOWROOMS v. 
NEWMAN, No. 1200a, anfe. 





1397. Add. Annotation :—Generally, Refd. Berry 


v. Berry, [1929] 2 K. B. 316. 


1478. Add. Annotation :—Distd. Smith v. Wood, 


[1929] 1 Ch. 14. 


41522. Add. Annotation :—Refd. Re Watherine ct 


cie, Ltd., [1932] 1 Ch. 70. 


PART IX, SECT. 2, SUB-SECT. 2.—A, 
so. Surety not prejudicced—Onus of 


proving prejudice on surety. }—CtLOsE v. 
STEWART, [1928] 2 D. L. R. 445.—-CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— 
A. (a). 


e i. --Held: it was not 
necessary to show that the surety was 
prejudiced by the giving  time.-— 
DARLING v. MCLEON (1861), 20 U. GC. R. 
372.—CAN. 


PART IX. aaa SUB-SECT. 4.-—— 
e Cc ° 





1822 ili. .]}—CoRRIGAL v. 
oo (1898), 17 U. G&. mm. 131.— 


emmeneememead ~ 


PART IX. SECT. 2, SUB-SECT. 4.—- 
B. (a). 


1340 i. Consent to judgment—Debt &: 
costs payable by instalments.}—When 
on an application for attachment before 
judgment, a surety executes a bond in 
form 6 in App. F to Civil Procedure 
Code, 1908, he is discharged from his 
obligations if a@ campromise decree is 
passed between pltf. & deft. allowing 
deft. to pay the decretal amount by 
instalments, unless it is proved that 
the compromise which was subse- 
quently embodied in the decree was 
in tho conten peace of pltf. & the 
surcty when the tatter executed the 
hond.—MAHOMEDALLI IBRAHIMJI »v. 
ees (1929), I. L. RR. 54 Bom. 


PART IX. eEUr f SUB-SECT. 4.— 


sp. Alteration in number of instal- 
ments.}-—-Held : not made on a basis 
of extension of timc, so as to release 
we ares ae Hability.-MALKIN 

. H.) Co., Lip. v. SHERMAN (1925 
35 B.C. 1. 445.—CAN. eee 


PART IX, seer: ae SUB-SECT. 4.— 
+ (&). 


1364 xv. ——.)—BURNARD v. 
LYSNOR, [1927] N. 4 L. R. 757.—N.Z. 


PART IX. SECT. 2, SUB-SECT. 7.—C. 


1448 iii. ———.]}—-There must be 
some positive act done by the employer 
to the surety’s prejudice, or such 
degree of negligence as to imply con- 
nivance & amount to fraud.-—-LONDON 
GUARANTER & ACCIDENT Co., LTb. v. 
CITY oF Hauivax, [1927] 1 D. L. RR. 
1129; (1927] S. C. BR. 165.—CAN. 

1451 i. Fraud of employee—Neglect 
of employer to supervise conduct-—wN eglect 
must be  gross.j|—-Circumstances in 
which :—JZeld > gross negligence in 
checking accounts discharged the 
surety. — FRAHER v. WATERFORD 
es CounciL, [1926] I. R. 505.-— 


1455 i. —~—~ Checking accounts. } 
—~FRAHER v. WATERFORD COUNTY 


PART IX. SECT. 2, SUB-SECT. 8.-—A. 

sr. General rule.}—If it is an expresa 
or implied condition of, or collateral 
to, the arrangement for a guarantec, 
that an erxisti security, whether 
inchoate or complete. should be made 
or kept effective by the creditor for the 
benefit of the parties as a counter- 
security, failure to observe that con- 
dition discharges the surety absolutely, 
{uasmuch as he has not got the contract 
he bargained for. 

If there is, in fact, in the possession 
of the creditor such & counter-security, 
it is the duty of tho creditor, whether 
ita existence is known to the surety 
or not, to exercise reasonable care in 
maintaining it for the bencfit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
on the discharge of the debt. If he 
fails in this duty, the surety is entitled 


6 





to credit agalnat bis Hability for the 
damages sufforod by such breach of 
duty by the  creditor.-—-NORTHERN 
BANKING Co., LTD. vw. NEWMAN & 
CALTON, (1927] IT. R. 520.—IR. 
PART IX. SECT. 2, SUB-SECT. 8.—B. 

14771. Sale of security—Failure to 
get beat price.) --MAOCDONALD ¢. HURSCH, 
{1932] 4 D. L. RR. 121.---CAN 

1480 i. Helease of mortgage debt.) 
—TJield: the surety was not liable 
under the guarantee.-—-ORCHIBTON ov. 
SOU EPrER, (1924) N.Z L. R.1170.— 


st. Failure to renew chattel mortgayc.} 
——~LEACROFT v. MCCANNELL, (1930) 2 
Ww. W. ue 105 ; 3 b. lu. te YRS,- -CAN, 


PART IX. SECT. 2, SUB-SECT. 9.—A. 

1496 i. When surety discharyed—- 
Release obtained by fraud—Of debtor.|\— 
When the release of the principal 
debtor by the creditor is accomplished 
by means of fraud, on the part of tho 
former, the surety is not discharged, 
even if he is not a party to the fraud 
by which the releaso was sccured.— 
R. vw. THe CANADIAN SURETY Co., 
{1929] Ex. C. ht. 216; affd. with 
vartations, {1930} S. C. RR. 484; 3 
1). L. R. 321.-—CAN. 

1499 i. When surety discharged — 
Ttelease of debtor.)—MILNE v. YORK- 
SHIRE GUARANTEE & SECURITIES 
CORPN, (1906), 37 8. Cc. R. 331.~~—CAN. 


PART IX. SECT. 7 ied aaiaaacidan 9— 
. (a). 
sv. Salc of debtor’a ity of redemp- 
tion.)\—Held: not a release of debtor, 
nor of his surety.—-STEWART v. CLARK 
(1863), 13 C .P. 203.—CAN. 


PART IX. SECT. ay BUR eros 9.— 
. (0). 
sw. Release of co-leasee—Sur dis- 


charged.|—I8MAN v. WIDEN (Sask.), 


1522a,. —--- —-— —-—-~ -———.}—Morris (D.) & 
ne Lp. ». JEFFREYS (1932), 49 T. 1. R. 


1523. Add. Annotations :—Refd. Morris v. Harris» 
Refd. 2e Katherine et cic, 


[1927] A. C. 252. 
Ltd., [1932] 1 Ch. 70. 


1561. Add. Annotation :—Refd. Jenkins v. Jenkins, 


(1928) 2 K. B. 501. 


1570. Add. Annotations :—Refd. Firm of R. M. 
J.v. Firm of M. . M. V. L. (1926), 95 
L. J. P. C. 197; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanarkshire 
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Tram Co. (1927), 20 B. W. C. C. 780; Jenkins 
v. Jenkins, [1928] 2 K. B. 501. 


1576. Add. Annotation :-—Refd. Jenkins v. Jenkins; 
[1928] 2 K. B. 501. 


1577. Add. Annotation :—-Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 561. 


1582. Add. Annotation :—As to (2) Consd. Smith v. 


Wood (1928), 139 L. T. 250. 


1608. ddd. Annotation :—Refd. Me 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


Darwen & 


Part X.—Avoidance of the Guarantee. 


1658. Add. Annotation :—Refd. Re Lioyds Bank, 
td., Bomze & Lederman v. Bomze, [1931] 1 


Ch. 289. 


1725. Add. Annotation :—Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Romze, [1931] 


1 Ch. 289. 


(1928), 44 T. L. R. 721. 


1745a. Distinguished from del credere agency. ]—- 
writing with pltfs., stock- 
Stock Exchange, that in 
50 per cent. of the com- 


Defts. agreed in 
brokers on the 
consideration of 


PART IX. Bete io aaa 9.— 


1561 iv. ———- ——-.]—HOLLIDAY v. 
HoGan (1893), 20 A. R. 208.—-CAN. 


PART IX. SECT. 2, SUB-SECT. 11.—-B. 

sy. Whether revocable by notice— 
Fidelity quarantee.J—Resp. oxecuted a 
bond guaranteeing the fidclHty of a 
rervant of applt.’s. Subsequently he 
purported to withdraw the guarantee 
by a written notice :—leld: (1) the 
suaranice, in the naturo of a security 
for the servant’s fidelity, is not a 
continuing guarantee which may be 
revoked by the guarantor at will; 
(2) a guarantor for the fidelity of a 
servant is allowed as a measure of 
equitable relief, to recall his guarantee 
from such time as the servant is proved 
miulty of misconduct or from such time 
us the position of the parties has com- 
pletely changed.—-MYINGYAN MUNICI- 
PALITY », MAUNG PO NYUN (1930), 
Ae L. Rh. 8 Jtan. 320.—INN. 


PART X. SECT. 4, SUB-SECT. 2.—C. 
1685 i. Character.}—An offer, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
kmounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity guaranty, that 
40 far as he is awaro, the employce 
whose fidelity is to be guaranteed is 
not dishonest. If that representation 
is untrue, it matters not that the 
cmployer’s failure to disclose tho truo 
situation was not wilful, intontional, 
or with a view to advantage himself.— 
KBY-BLAIN, LTp. v. MATTHEWS, [1925] 
Perr “a 382; 560. L. R. 383.—CAN. 
————,]—-Whoere an employee 

is required to furnish a fidelity bond, 
x his employer knows that he has been 
dishonest: In the office or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 


1726. Add. Annotation :—Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

1741. Add. Annotations :—Refd. Slingsby v. District 
Bank, Ltd. (1931), 47 T. L. BR. 587: Bottomley 


. Bannister (1931), LOL T. J... B. 46, 


Part XI!.—Indemnity. 


1745. Add. Annotation :—Refd. Wiggins v. Lavy missions received by pltfs. in respect of busi- 


ness introduced to them by defts. the latter 


the former dishonesty of appct.. such 
non-disclosure releases the surety.— 
RURAL MUNICIPALITY OF CHURCI- 
BRINGE No. 211 ©. LONDON GUARANTEE 
& ACCIDENT Co., Ltp., (1925]3 D. L. R. 
3413; (1925}] 2 W. W. R. 334; 19 
Sask. lL. nr. 450.—-CAN. 


1685 tii. S. P. MAYFIELD RvuRAL 
MUNICIPALITY, No. 406 v. LONDON & 
LANCASHIRE GUARANTEE & ACCIDENT 
Co. or CANADA, {1927} 1 D. L. R. 403; 
{1927] 1 W. W. R. 67; 21 Sask. L. R. 
283.—CAN. 

gi. —~-— Statement made in ignorance 
& without fraud.|—For the purpose of 
a ronewal of a fidelity policy, pltfs. 
certified to defte. that the employee 
“is not at present in arrears or 
default.””> The employee was in fact 
in arrears & default at the time, but 
the certificate was made without 
knowlodge of this & without fraud :— 
Held: pltfs. could not recover under 
the policy.—DomINION OF CANADA 
GUARANTEE & ACCIDENT Co., LTD. tv. 
TIoUSING COMMISSION OF CITY OF 
Harirax, [1927] 4 D. L. R. 161; 
[1927] 8. C. R., 492.—CAN. 


PART X. SECT. 4, SUB-SECT. 3. 


1702 x. —---, J++ JOHN 
DEERE PLtow Co. v. Macuss, [1929] 
2D. L. R. 262; 1 W. W. R. 669; 24 
Alta, L. R. 65.——CAN. 

Separate obligations—-Only 
ome explained — Sureties illiterate. |— 
WATKINS J. I. Co. v. MINKE, {1928} 

D. L. BR. 557: [1928] S.C. R. 414.— 
CAN. 

1718 i. 48 to nature of transaction. }— 
It is a good defence to an action on a 
guarantec that it was executed by the 
surety in the belief, induced by the 
fraudulent misrepresentationa uf debtor, 
that it is a document of anotber nature. 


reer eee 








—WaATKINS (J. R.) Co. v. HANNAH 
Sask.), [1926] 4 D. L. R. 93; [1926] 
W. W. R. 800.—CAN. 


would be liable for 50 per cent. of ‘‘ any loss 
sustained ’’ by pltfs. on such business.* X., 
who had been introduced by defts., became 
indebted to pltfs. in respect of such business. 


PART X. SECT. 5, SUB-SECT. 2. 


1730 ii. -}—Held: the 
influence exerted by the husband was 
not undue influence, & the wife 
exccuted the guarantee as the result 
of her own considered judgment of 
the consequencos thereof.— CANADIAN 
,BANK OF COMMERCE ¥v. FOREMAN, 
(1827) 2D. I. R. 5380; [1927] 1 
AR . R. 783; 22 Alta. L. R. 443.-—- 


Se eaaeeiemmeneal 





1730 iii. ——.}—-When a married 
woman disputes her liability to a 
creditor of her husband upon a 
guaranty signed by her at her husband’s 
roquest, the onus is on her to prove 
that the husband had executed an 
overpowering influence upon her to 
induce her to sign it, & that the giving 
of the guaranty was an immoderate 
& frrational act on ber part.—HoyvaL 
BANK OF CANADA U. DIAMOND, {1929] 
3D. L. R. 390; 2 W. W. R. 267; 38 
Man. J. RR. 301.—CAN. 





PART XII. SECT. 1. 


1744 iii. --—— Person indemnified 
insolvent.)—Where a person cntitied 
to be indemnified is insolvent:— 
Semble: the contract to indcmnify 
him has the same effect as if it were a 
guarantee to the principal creditor of 
payment of the debt.— He WINDING-UP 
Act & FRANCO-CANADIAN MORTGAGE 
Co., Lrp., Re BANK OF MONTREAL 
(Alta.), [1927] 1 W. W. RR. 403; 8 
Cc. B. R. 176.—CAN, 

sz. Does not extend to doing unlawful 
acts.]— Held: the fact of a municipal 
council having undortakon to indemnify 
an officer for la 1 acts done in his 
official capacity, does not entitle him 
to look to them for indemnity against 
the consequencca of unlawful acts.-— 
TRWIN 0. MARIPOSA CORPN. (1872), 22 
C. P. 387.—CAN. 





Cases 1745a—1826b. HncaiisH anp Emprre Digest SUPPLEMENT, | 


When X. executed an assignment for the 
benefit of creditors, pltfs. thereupon claimed 
that a “ loss ’’ had been sustained within the 
meaning of the above letter at the time when 
the assignment was executed :—-Held : (1) the 
agreement was one of indemnity & not in 
the nature of a del credere agency ; (2) in the 
absence of evidence of actual loss sustained 
after taking into consideration the value of 
pltfs.’ rights under the assignment, there 
must be judgment for defts.—STANLEY 
(Montaau) & Co. v. Sonomon (J. S.), Lon., 
[1982] 1 K. B. 611; 76 Sol. Jo. 272; affd., 
{19382] 2 K. B. 287. 

1747. Add. Annotation :—Consd. Dawsvun Line, 
Ltd. v. Aktiengesellschaft Adler fir Chemische 
Industrie of Berlin, [1982] 1 K. B. 433. 


1756. Add. Annotation :—Apld. Dawson Line, 
Ltd. v. Aktiengesellschaft Adler fiir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1762. Add. Annotation: —Distd. LBradstreets 
ee Ltd. «. Mitchell (1932), 48 T. L. R. 
870), 


1762a. ---— ---— -—-—.}—A contract between a 
mercantile inquiry agency, which furnishes 
reports on the financial stability of cos., 
firms, & persons engaged in trade. & a trading 
co., providing that all information furnished 
by the agency to its subscriber, the trading 
co., is supplied in strict confidence for the 
exclusive usc of the subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract. is not void as 
being against public policy on the ground 
that the fundamental element of the contract 
is the desire on the part of the agency to 
prorect itself agamst the risk of actions for 
ibel resulting from reports issued by it to 
subscribers.— BRADSTREETS Britisy, Lrp. v. 
MITcueELL (1932). 48 T. 1. R. 670. 


1782. Add. Annotation :—Consd. Dawson Line, 
Ltd. v. Aktiengesellschaft Adler fiir Chemische 
Industrie of Berlin, [1932] 1 K. B, 433. 


1787. Add. Annotation :—Refd. Pontypridd Grdns. 
vr. Drew, [1926] 1 K. B. 567. 


1789. Add. Annotation :—Refd. Pontypridd Grdns. 
v. Drew (1926), 95 I. J. K. B. 1030. 


1780. Add. Annotation :—Overd. Pontypridd 
Grdns. v. Drew (1926), 95 L. J. K. B. 1080. 


1790a. —— —-~——.]-—-Guardians who supply 
goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1790, overd.— PONTYPRIDD UNION v. DREW, 








PART X11. SECT. 6, SUB-SECT.1.—A, ‘i#ned an 


‘indemnity agreoment,” 
agreeing fo treat in confidence the 


[1927] 1 K. B. 214; 95 L. J. K. B. 1080; 186 
L. T. 83; 90 J. P. 169; 42 T. L. R. 677; 70 
Sol. Jo. 795; 24 L. G. R. 405, C. A. 


See, further, Poor Law. 


1800. Add. Annotation :—Consd. Re Harrington 
Motor Co., Hx p. Chaplin, [1928] Ch. 105. 


1826a. Limited to claims by third parties.|—Pitfs. 
took a lease of premises from deft, railway 
co., & by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. ‘‘ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.’’ When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement :—Held : the under- 
faking was only one to hold defts. harmless 
against claims by third parties. — GREAT 
WESTERN Ry. Co. v. DURNFORD (JAMES) & 
Sons, Lrp. (1928), 139 L. T. 145; 44T. L. R. 
415; 83 Com. Cas. 251, H. L.; affg., S. C. sub 
nom. DURNFORD (JAMES) & Sons, Lrp. v. 
GREAT WESTERN Ry. Co. (1927), 188 L. T. 
137, C. A. 

Annotations :—-Distd. London & North Rastern Uy. Co. r, 
Furness Shipbuilding Co. (1932), 48 'T. i. R. 479. Refd. 
Tho Carlton (1931), 47 T. G. R. 517. 

1826b. Claims arising ‘‘in connection with the 

works.’’ |—Pltfs., a railway co., made with 
the defts. a contract by which the latter 
were to reconstruct an overline bridge & by 
which defts. were to indemnify pltfs. against 
all claims for injuries caused ‘in connection 
with the works.” During the progress of 
the work two men engaged on the job were 
injured by an open door on a passing train, 
the cause of the accident being the negligence 
of some servant of pltfis. in not seeing that 
the door was properly secured before the 
train left its starting point. Actions were 
brought against pltfs. in respect of both men, 
& pltfs. settled the claims for reasonable 
amounts. In an action for an indemnity :— 
Held: the indemnity provided for was not 
limited to an indemnity against the acts 
or defaults of defts., &, as the accident took 
place where the work was being done & as 
the injured men were employed on the work, 
there was a sufficient ‘ connection with the 
works ”’ to enable pitfs. to recover.— LONDON 
& NORTH HASTERN Ry, Co. v. FURNESS SHIP- 
BUILDING Co., Lp. (1932), 49 T. LR. 21,C.A. 


aued applt. fur damages. Applt. 
claimed that it had not bound itself 


1825 ii, ——.}--RUTHERFORD ». 
STOVE. (1861), 12 C. P, 9.—CAN. 


1825 ili, ——.]— GRAND TRUNE 
Paciric Coast 8.8. Co. v. Vicrorta- 
VANCOUVER STEVEDORING Co. (1919), 
43 D. L. R. 231.—CAN. 


sg. Nupply of information -Indemmity 
agatnsl loss.) Kesp. carried on a busi- 
ness Of financing motor car dealers. 
Applt. carried on a business of obtain- 
ing & giving information as to credit, 
character, ete., & including the check- 
ing of cars in dealers’ hands & reporting 
thereon. Applt. made an agreement 
to supply its service to resp, Resp, 


information furnished, to hold applt. 
harinless on account of any damages 
arising from publication or dissemina- 
tion of information or careless handling 
of reports, & agreeing, ‘in conaidera- 
tion. of receiving this service, & as a 
condition of its rendition,” that neither 
applit. nor its employees should he 
responsible ‘‘ for any loss that may 
occur to hag NY h the use of the 
information Hehed.’? Through care- 
less car-checking reports, made without, 
personally checking over the cars, in 
respect. of a dealer, made by a local 
inspection agent of appit. & lon 
10 resp., reap, waa misled, to its loss, & 


8 


for more than reasonablo caro in the 
selection of its inspection awents, &. 
further, that, in ary, case, it was relieved 
from liability by the concluding clause 
of the indemnity agreement. :—-Ffeld : 
resp. should recover. The congas 
clause of the indemnity agreement dic 
not, on proper construction of that 
agreement, relate to  car-checking 
reporte.~-LUkTAIL Crepir Co., INcor- 
PORATED tv. COMMERCIAL FINANCE 
CORPN., Lap. & MERCHANT'S CASUALTY 
INSURANCE Co., RETAIL CREDIT CoO., 
INCORPORATED 0, COMMERCIAL FINANOE 


CORPN., LTp. & WESTERN 
Co.,; {1932} Ss. @. Rh 33.-—CAN. 
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1880. Add. Annotation :—As to (2) Refd. Stoney v. 
Eastbourne R. D. ©., [1927] 1 Ch. 367. 


1867. Add. Annotations :—Refd. Re Harrington 
Motor Co. (1927), 44 T. L. BR. 58; Hoods’ 
Trustees v. Southern Union General Insce. of 
‘ Australasia, [1928] Oh. 793. 


1877. Add. Annotation :—Refd. Admiralty Comrs. 
v. S.S. Susquehanna, [1926] A. OC. 655. 


1882. Add. Annotation :-—Refd. Re Pinto Leite & 
Nephews, Hz p. Des Olivaes (Visconde), 
[1929] 1 Ch. 221. 


1889. Add. Annotations :—As to (2) Refd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] A. ©. 
601. Generaily, Refd. May v. May, [1929] 
98 L. J. K. B. 770. 


1895a. Against ‘‘ loss sustained ’’-—Actual 
loss necessary——Effect of deed of assignment 
by debtor.J—STantey (Monraau) & Co. 
uv. SOLOMON (J. C.), Larp., No. 1745a, anfe. 


1908a. Indemnity against loss on de- 
bentures—Sale of debentures by party in- 
demnified.]—Deft. was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £15,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms: ‘‘ Regarding the issue 
of £15,000 First Lien Debentures of the 
S. Co. at the price of £80 per £100 ...1 
understand you are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, 1 hereby indemnify you against any 
loss thereon. The expression ‘ any profit’ 
only refers to the redemption price of £100 











PART XII. SECT. 7, SUB-SECT. 1. 


per £80, which, when received, will show a 
profit ‘of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. ... The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.” 
The debentures were redeemable on July 1, 
1925, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence took place between pltf. & deft. in 
which pitf. announced his intention of selling 
the debentures, & deft. protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1925, pltf. put 
the debentures up for sale, & in the absence 
of other bidders sold them to his son for £25. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss :—Held: in 
selling the debentures pltf. had committed a 
breach of an implied term of the contract, & 
having failed to maintain the position 
essential to enable deft. to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft. had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pitf. could not 
therefore maintain the present action.— 
Guy-PELL v. Foster, [1930] 2 Ch. 169; 99 
L. J. Ch. 620; 1438 L. T. 247, C. A. 


their principals, who had agreed to though the agents having gone into 
indemnify them, & the agonts having liquidation had 


not actually paid their 


b i. Claim by liguidator of subsequently gone into_ liquidation, vendor.—-OsMAN JaAmMaL & S 


indemnified party—Before payment of official liquidator sued the principals 
hability.}—Where commission agente for the amount of linbility :—Held: 


ONS Wt. 
GOPAL PURSHATTAM (1928), I. L. R. 
56 Calc. 262.—IND. 


had incurred Hability on behalf of he could recover the amount oven 


Cases 4—164a. ENGLISH AND EMPIRE 


DicEest SUPPLEMENT. 


HIGHWAYS, STREETS AND BRIDGES. 


Part |.—Definitions 





4. Add. Annotation :—Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 

5. Add. Annotation :—-As to (4) Refd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1930), 144 L. T. 182. 

18. Add. Annotation :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

20. Add. Annotation :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1930), 144 L. T. 182. 

29a. .]—A.-G. v. TASKER, No. 268a, post. 

65. To the existing paragraph add as follows :-— 


(3) The words ‘‘ annual payment towards 
the cost of the maintenance & repair’’ in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
tuking the average expenditure over a series 
of years. 


Annotations :—As to (1) Consd. Manchester Corpn. v. Auden- 
shaw U.C. & Denton U.C., [1928] Ch. 763. Apld. keigate 
Corpn. v. Surrey County Council, {1928} Ch. 359. 


66. Add. Annotation :—As to (1) Consd. Reigate 
See v. Surrey County Council, [1928] Ch. 


Add. Annotation :—Refd. Toward-Flanders 
v. Maldon Corpn. (1926), 1385 L. T. 6. 


Not confined to public highway.]—Held : 
the word “ street ’’ even in London does not 
necessarily mean a public highway.—BARNES 
v. CADOGAN DEVELOPMENTS, LtTD., [1930] 1 
Ch. 179; 99 LL. J. Ch. 274; 142 L. T. 626. 


Add. Annotation :—Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough | 
Council (1929), 93 J. P. 173. | 


——.] —A.-G. & PuBLic TRUSTEE 
v. WooLwicH METROPOLITAN Borotvau 
CoUNCIL, No. 951a, post. 


146. Add. Annotation :—-Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 


79, 


91a. 


137. 





137a. 


and Characteristics. 


164a. Whether public highway—Claim of dedica- 
tion.]—Pltfs. claimed a declaration that a 
way over deft.’s land was a public highway 
for vehicular traffic up to a certain point 
& for foot traffic from that point to Cock- 
ington Church on the ground that dedication 
should be presumed from evidence of un- 
interrupted use by the public throughout 
living memory & from evidence of reputation. 
The church was surrounded by _ deft.’s 
grounds, &, apart from a private path from 
his grounds, there was no access to the 
church except by the way in question. 
Deft. admitted that there was a church way 
for parishioners along the way, but he denied 
that there was any public right of way. 
Since 1774 the title to the property had been 
such that the owners could, if so minded, have 
dedicated the way to the public. The free- 
hold of the church was in nee incumbent & it 
had fulfilled all the functions of a parish 
charch, but no person had a right to enter it 
without the permission of the vicar & church- 
wardens when it was not open for Divine 
service. The ct. found that apart from 
parishioners comparatively few persons had 
visited the church until about 1890, but 
since the War large numbers of persons 
had done so by the way in question & no 
one had ever been turned back. Owing 
to the increased use of the way notices were 
put up that visitors must keep to the path 
& not pick the flowers & that there would be 
no admission through the gate after 6 p.m. 
There was also a notice ‘‘ No thoroughfare 
except to the church.”’ Jn 1923 annoyance 
from visitors began & the gate was ordered 
to be locked after dusk, but no complaint 
was ever made, though some persons were 
actually prevented from going alone the way 
to the church :—//eld : on the evidence, the 
use of the way could properly be explained 
as having taken place by permission, & there 
was no reason why the ct. should presume 
from that use dedication to the public, & 
therefore the action failed.---A.-G. uv. MAL- 
LOCK (1931), 146 L. T. 3443; 48 T. L. RK. 107; 
J0 L. G. R. 141. 


Part Il——Highway Statutes, Areas and Authorities. 


Sict. 2.---HIGHWAY AREAS AND AUTHORITIES (p. 271). 


See, now, Local Government Act, 1929 (c. 17), ss. 20-45. 


PART I. SECT. 1, SUB-SECT. 3. 

45 i. Cul-d--sec.} — Scavenging may 
not be suffie _ evidence that a crul- 
de-suc is w oublic highway. --J4rin- 
DMANATID BARAT R CALCUTTA CORPN, 
(1980), £2 Su Cale. 1124. IND, 


PART I. SECT, {, SUB-SECT. 4. 
sk. : 


- 7 ae his Chl ee 2rd ee | tal 
fi cvery community. te 


long-established 


10 


a religious procession, with its appre- 
priate observances, along a bighwuy. 
rhis is an inherent right & does not 
depend on the proof of any custom or 


MAD JALIL Kaan rv. 
(1960), f. I. 2. 43 All 


PART I. SECT, 6, SUB-SECT. 2. 
sa. By Clovernment survey-—DPrevails 


against previous possession. \|—MOUNT- 
a vw. KR. (1861), 1 Wm. & A, 429.—- 





practice. es MUIAM- PART III. SECT. 1. 
RAM a KHAN ao 2 J—PorntT ABINO 
. Ass’N. v. BERTIE TOWNSHIP, [{1927] 
4p. L. R. 503; 610. L. R. 120; affd., 
meee D. I. R. 31 Po 61 QO. lL. R. 610. 


178. 


187. 


189. 


194. 


196. 


216. 


219. 


251. 


263a. 


270a. Motive of 
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Part IIl——Origin and Proof of Highways. 


Add. Annotation :—As to (2) Refd. Stoney v. 
agua and R. D. OC. & Devonshire (1925), 90 


Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J.P. 57%. 

Add. Annotations :—As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 157; A.-G. v. Man- 
chester Corpn. (1930), 46 T. L. R. 629. 

Add. Annotations :—As to (1) Consd. A.-G. v. 
Manchester Corpn., [1931] 1 Ch. 254. As 
a (2) Refd. A.-G. v. Mallock (1981), 48 T. I. R. 
Add. Annotation :—As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 

Add. Annotation :—Consd. Stoney v. East- 
ae D. C. & Devonshire (1925), 90 


Add. Annotation :—As to (1) Refd. Stoney v. 
Kastbourne R. C. & Devonshire (1928), 95 
L. J. Ch. 312. 

Citations :—For “L. R. 3 Hxch. 316” read 
“TL. R. 2 Wxch. 316.” 

Add. Annotations :—As to (1) Consd. Stoney 
v. Eastbourne R. D. C. & Devonshire (1925), 
90 J. P. 183. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
169; Blundy, Clark & Co. v. London & 
North Eastern Railway (1931), 100 L. J. 
K. B. 401. Generally, Refd. Stoney v. East- 
ae R. D. C. & Devonshire (1925), 90 
J. 2. 67, 

-]}—Where nothing is known about a 
way except that it is used, the origin of the 
way is to be found in the user; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
—Held: the path was dedicated tu the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
a Aaa v. TASKER (1928), 92 J.P. 





user immaterial.]—- HvuE v. 
WHITELEY, No. 298a, post. 


274a, -—-- Reputed to exist for over one hundred 


285, 


years.|—A.-G. v. TASKER, No. 263a, ante. 
Add. Annotations :—As to (1) Distd. Hue v. 
Whiteley, [1029] 1 Ch. 440. Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312; A.-G. ». Mallock (1931), 48 
T. L. R. 107. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. R. 502. 


298a. 


‘gravelled. Later, 


‘Paths joining existing high- 
ways.}—-Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the property & past the bgoraaeed to Box 
Hill. In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 
of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user betwcen 
Box Hill & the London Road for purposes 
of pleasure :—Held: the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant.—HUvE v. WHITELEY, 
[1929] 1 Ch. 440; 98 L. J. Ch. 227; 140 
L. T. 531. 


810a. ----——.]--A local authority acquired, in 1875, 


an area of land under its Act, in accordance 
with which it laid out streets & made im- 
provements in the area. But a plot of land 
included in the area was practically neglected 
for sixteen years, & was then handed over to 
the local authority’s Parks Committee for 
use aS an open space & was drained & 
a fountain & certain 
structures were erected on the plot, & the 
vublic used the plot freely & continuously. 
n or about 1928 the local authority wished 
to build a tuberculosis dispensary & offices 
on the plot, & the Minister of Health approved 
its appropriation for that purpose. In an 
action by the Attorney-General on relation 
for an injunction to restrain the local 
authority from building so as to interfere 
with the right of user & enjoyment of the 
plot by the public :—Held: the public had 
not acquired by user a public right of way 
over the plot; the public rights over the 
plot were general & to some extent pre- 
carious, & could be destroyed under Public 
Health Acts (Amendment) Act, 1907 (c. 53), 
gs. 95.—A.-G. v. MANCHESTER CORPN., [1931] 
1 Ch. 254; 100 L. J. Ch. 33; 144 L. T. 112; 
46 T. L. R. 629; 28 L. G. R. 634. 


298. Add. Annotation :—-Generally, Reftd. Boult- 311a. Footpath along sea cliff.]—Where there was 


PART III. SECT. 2, SUB-SECT. 2. 


206 vi. —--—— Crown patents issued in 
accordance with nlan ahi 
~~ KDMONTON TOWN v. 
CURRY (1893), 1 Terr. L. R. 454.—CAN. 
' ae Vii. --~-~.J--Re Prrmera, [1931] 
oa . de 


PART III. SECT. 2, SUB-SECT. 3.-—C. 
218 
resumption of dedication from user 
y the public could be made against an 
Owner who was in fact out of possession 


wood v. Paignton U. D. C. (1928), 92 J. P. 98. 


owing highway.] 
Brown & —* A 


261.—N.Z. 


Rt. 89. --CAN, PART III, Seer 


fi, ——— ~~~, }--eld sono 


or contro] ; to justify such presumption 
it must be shown that there was somo 

eriud during which the owner could 
1ave taken action to exclude the public. 
-G. v. DUNEDIN, [1929] N. ZL. FR. 


7 aa 4. - 
(a). 


an action of 
public right of 


257 xi, -~:— .)--Tn 
trespass, deft. alleged a 
way across pltfs.’ land :- 
evidence as to uninterrupted public 
user of the alleged road for a period 


1] 


evidence of the user by the public of a 


ne a Oe eT oe ameneenementneh mh anenpnemmmnpeanememnemamenemmammene ca tin inseal ania 


coextensive with the memory of wit- 
nesses, along with other circumstances 
in evidence, justified a finding of dedica- 
tion.— FULTON v. CREELMAN, [1931] 
S.C. R. 221; t DD. lL. R. 7333; affg., 
11930) 4 D. I. ht. 43.--CAN, 


PART I{I, SECT. 2, SUB-SECT. 4.— 
B. (c). 


sd, Lane less than prescribed minimuin 
width of private streets—No dedication 
inferred.J|—CARPET IurcRT Co., LTn. 
. gets & ae Lrp., {19271 N. Z. 


Geel 
e 


Held: the 


Cases 31la—448a. 


322a. 


footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, & during the course of some twenty 
- years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was rae ds 
slow to infer the dedication of a public right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that par of the footpath did not run na 
the sea cliff, & no objection to its user h 

been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. :-—Held: the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, & pltfs. 
were entitled to a declaration that there was 
no such public right of way.— BOULTWOOD v. 
oe District CouNcIL (1928), 


User by sufferance.]—Deft. council 
claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned off through 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends :—Held: the prvof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist.— FENWICK v. HUNTINGDON 
District CoUNCIL (1928), 92 J. P. 41. 





329a. 
855a,. ——— 


855b. —— 


356. 


361. 
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~J—BovuLrwoop v. PAIGNTON 
UrnsBan District Counciz, No. 31la, ante. 


-}—The purchaser of land sold 
“subject to rights of way,” after an un- 

ected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as ‘‘ beneficial owner.’’ The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked :—Held: the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe; they were not, there- 
fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft. the onus 
of proving that the dedication was prior to 
1782.—STONEY v. EASTBOURNE RURAL 
CouNcIL, [1927] 1 Ch. 367; 95 L. J. Ch. 312; 
135 L. T. 281 ; 90 J. P. 173; 70 Sol. Jo. 690; 
24 L. G. R. 333, C. A. 


.]—A tithe map & award produced 
from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1886, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as_ evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public.—A.-G. (FEVERS- 
Ham’s (HARL) TRUSTEES) v. STOKESLEY 
aa DiIstTRIcT CouNcIL (1928), 26 L. G. R. 


Add. Annotation :—Refd. Layzell v. Thomp- 
son (1927), 187 L. T. 106. 


Add. Annotation :—As fo (1) Distd. Great 
Western Ry. v. Monmouthshire County 
Council (1929), 94 J. P. 6. 








RuRAL 390a. -—-— Persons going to church.]—A.-G. v. 


MauLuock, No. 164a, ante. 


Part IV.—Width of Highways. 


443a. 


PART Ili, SECT. 2, SUB-SECT. 4.— 
B. (d). 





317 ii. 
Ppossesaory rights over a piece of land, 
the title to the land being vested in 
Govt., another person may establish 
aright of access to a tomb e don 
such land & to worship there. Such 
a right must have been openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
iD agreement or usage that has become 
a customary law of the place in respect 
of the persons or things in which it is 
But the establishment of 


.1—Where a person has 


coucerned, 


such right only does not include tho 
right to erect substantial structures 
over & round the tomb which would 
be an infringement of the possessory 
rights of its owner.-DAWSON v. 
ROUHAEK ZAMANI BEGUM (PRINCESS) 
(1928), I. L. R, 6 Ran. 456.—-IND. 


PART HI. SECT. 2, SUB-SECT. 4.— 
B. (e). 


86. Right to obstruct—Locus in quo 
conveyed with adjoining property. |-— 
LEARY v, ARMSTRONG woe 12 
N. B. R. (1 Han.) 22.—OAN. 


12 


—STILLWELL tv. NEW WINDSOR ConPN., No. 616a, post. 


PART III. SECT. 2, SUB-SECT. 7. 

404 1. Non-user by public.}— BriTi8H 
CoLumaia Hop Co., LTp. ve. DIsTRICT 
oF Kent, [192513 D. L. R. 171s (1925) 
2 W. WwW. R. 31.—CAN. 

PART III. SECT. 3. 

434 i, Compliance with slatutory 
requirements—HFailure of commissioners 
to file return of laying out—Laying out 
not invalidatcd.}—-BRowN v. MoKEEL 
(1841), 1 Korr, 311.—OAN. 

434 ii. a J BR. ve. ROY, 
Ke pp. DUGUENNE, [1931] 4 D. L. R. 
748; 3M. P. R, 104.—CAN., 


— me eee we. 
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587. 


588. 


597. 


601. 


605a. 


607. 


608. 


616. 


616a. 
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Part V.—Rights in Connection with Highways. 


Add. Annotation :—Expld. Spillers, Ltd. v. 
Cardiff Assessment Committee & Cardiff 
Revenue Officer, [1931] 2 K. B. 21. 


Add. Annotation :—Distd. Curtis v. Geeves 
(1980), 148 L. T. 48. ; 


Add. Annotation :—As to (2) Consd. Grant v. 
Derwent, [1929] 1 Ch. 890. 


Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


Add. Annotation :—Refd. West Midlands Joint 
Electricity Authority v. Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 159. 


+}+—STILLWELL v. NEw WINDSOR 
Corpn., No. 616a, post. 


Add. Annotations :—Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. Refd. Noble v. Harrison, 
[1926] 2 K. B. 332. 


Add. Annotation :---Consd. Port of JTuondon 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


Add. Annotations :—Consd. Port of London 
Authority ». Canvey Island Comrs. (1931), 
101 L. J. Ch. 68. Apld. Stillwell v. Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 


Trees.|--As owner of a house at C., 
which was bounded on the west & north by 
public highways known as Mill Lane & St. 
Andrew’s Road respectively, pltf. claimed the 
property in certain polled lime trees, proved 
to be about 110 years old, standing along the 
edge of the footpaths on the eastern & 
southern sides of those two highways. 
Pltf. having refused to comply with defts.’ 
notice to remove the trees on the ground that 
they were dangerous & obstructions to tratfic 
& defts. having, in consequence of her refusal, 
themselves removed three of the trees in St. 
Andrew’s load, pltf. brought this action, by 
which she claimed an injunction to restrain 
defts. from removing the remaining trees 
& for certain other relief. She claimed that 
the trees had been planted before the dedica- 
tion of the roads as public highways, & that 
there had been excepted from such dedication 
the portions of the roads in which the trees 
were planted. There was no evidence of 
such restricted dedication as pltf. asserted, 
but, on the contrary, evidence that the trees 
in both roads were planted in areas over 
which, as ancient highways, the public had 
rights of passage. It was proved that some 
of the trees were, through discase & decay, 
so unstable as to be an immediate danger to 
the public & a nuisance to the highway, 
that others threatened to become a similar 
danger at short notice, & that the rest, includ- 
ing the three trees which defts. had removed, 











618. 


627. 


637. 


641a. wea pare 


of New Windsor was altered so as to include 
the parish of C. (Without), & it was admitted 
that the two roads were highways repairable 
by the inhabitants at large :—-Held : (1) the 
roads were ancient highways upon which, 
after dedication to the public use, the trees 
were planted ; (2) even assuming pltf. had 
property in the trees, defts. as to those trees 
which had been proved to be a nuisance to 
the highway, had not mercly a right but a 
duty to remove them, & as to the remaining 
trecs, they were entitled to remove them 
as being obstructions to the rights of the 
public over the entire width of the roads, 
which were not limited to the use of the 
carriageways ; (3) the trees, as being parts 
of the “ streets ’’ or as produce of the soil 
thereof, vested under Public Health Act, 
1875, in & came under the control of defts. 
as the highway authority, with the result 
that pltf. was not in a position to complain, 
& her action failed.—STILLWELL v. NEW 
WINDSOR CoRPN., {1932] 2 Ch. 155; 101 
L. J. Ch, 342; 147 L. T. 306; 76 Sol. Jo. 433 ; 
30 L. G. R. 477. 


Add. Annotations :—Apld. A.-G. v. Hornsey 
B. C. (1926), 43 T. L. R. 92. Consd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 638. Refd. Grant v. 
Derwent, [1929] 1 Ch. 390. 

Add. Annotation :—Consd. Port of London 


Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


Add. Annotation :—Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 


-}—Applt. was convicted of driving 
a motor car across the pavement in Thread- 
needle Street, contrary to City Police Act, 
1839 (c. xciv.), 8. 35 (7), which provides that, 
‘‘ Every person who shall... draw or drive 
any cart or carriage . . . so that it can stand 
across or upon any footway,” shall be guilty 
of an offence. He drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other means 
of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing it, & there was a 
kerb six inches high. There were no pedes- 
trians on the footway at the time, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic :—Held: since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 








were a danger to traffic & a nuisance. 
Aug. 16, 1920, the boundary of the borough 


PART V. SECT. 1, SUB-SECT. 2. 


sj. eer nares sen ~~ 


a —,)—- FHLASAN 0. 
ZAMAN (1924), 41 'I'. Li. Jt. 88.-—IND. 
PART V. SECT. 2, SUB-SECT. 3. 


ni, Under Town Planning & Develup- 
ment Act, 1920.J—A plece of land, 
comprising about 14.000 acres, situated 
iu a farming district, & within the 


J.5. 


On 


houudaries of a district council area, 
was subdivided by the owner into 
twelve Jota. A plan was deposited 
in the Lunds Titles Kegistration Otfice, 
& showed cortain private roads which 
were marked ‘* private roads to be 
vested in’’ the owner :--Ileld: the 
feo-simplo of these roads did not 
vest by virtue of Town Planning & 
Dovelopment Act, 1920, in the district 


13 


vy. GEEVES 


magistrate was entitled to convict.—-CURTIS 
(1930), 148 L. T. 48; 94 J. P. 


connell.—LoxtTon District CouNciL, 


PART V. SECT. 3, SUB-SECT. 1. 

sd. Interference with right — Pus- 
sengers waiting for cars --Nuisance.}-—— 
BorLer v. Nova Scoria L. & }. Co., 
11930] 2D. L. R. 6803; 1 ML. ht. 407. 


32 


Cases 64la—-9b1a. 


71; 46 T. L. R. 187; 28 L. G. R. 108; 29 
Cox, C. C. 126, D.C. 
642a. ——-—- Construction of communication for 
vehicles-~—Effect of local Act.|—-MARSHALL v. 
BLACKPOOL CORPN, (1932), 174 L. T. Jo. 506. 
651. Add. Annotation :—As to (1) Refd. Howard- 
ea v. Maldon Corpn. (1926), 185 
657. Add. Annotation :—As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 185 L. T. 6. 
661. Add. Annotation :—Dbtd. Witham Outfall 
Board v. Boston Corpn. (1926), 186 Lb. T. 756. 
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665, Add. Annotation :—Apld. Holt Bros. &. 
Whitford v. Axbridge Rural District Council 
(1931), 95 J. P. 87. 


676. After this case add ‘‘——— Grant vold for 
uncertainty.}—See CONSTITUTIONAL Law, 
Vol. XI., p. 564, No. 637.” 


756. Add. Annotation :—Apld. Powell Lane Manu- 
facturing Co. v. Putnam (1928), [1931] 2 
K. B. 305, n. 


757. Add. Annotation :—-Consd. Race v. 
master-General (1932), 146 L. 'T. 489. 


Post- 


Part VI.—Repair of Highways. 


786a. -~-— ~—--- Increased burden of trafiic.|— 
A road was constructed by pltf. corpn. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
& that it should thereafter be maintained at 
pitfs.’ expense. ‘lhe road was cornpleted in 
1878 as a waterbound muacadamised road in 
accordance with the statutory requirements 
& was fully maintained by them for many 
vears, but ultimately it deteriorated owing to 
the increase of traflic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road :—Held: (1) pltfs. were liable to 
muintain the road in the condition in which 
it was complcted in 1878, & that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic; (2) the obligation to maintain the 
road rested on pitfs. alone.—MANCHESTER 
CORPN. v. AUDENSHAW URBAN Council & 
DENTON URBAN CoUNCIL, (1928] Ch. 763; 97 
L. J. Ch. 276; 139 L. TT. 509; 92 J. P. 163; 
44 'T. L. R. 628; 72 Sol. Jo. 452; 26 L. G. BR. 
343, C,. A. 

Add. Annotation :—As to (1) Consd. Reigate 
Jorpn. v. Surrey County Council, [1928] Ch. 
359. 

Add. Annolation :—As to (1) Refd. Palmer v. 
Crone, [1927] 1 K. B. 804. 

Add. Annotutions :—As to (1) Apld. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. RK. 92. Refd. 


PART V. SECT. 4. 
Grade of street 


797. 


819. 
892. 


| 


in which the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive it to the extreine edge of a raised 


Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 


945. Add. Annotation :~-Consd. Garnett v. Pratt, 
{1926} Ch. 897. 


951. Add. Annotation :—Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 98 J. P. 178. 


951a. ————.]—Relators were trustees of two 
wills, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 lls. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, & relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not ‘‘ new streets’? within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact & in law 
a “new street’’ within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part :— 
Held: (1) on the evidence there was nothing 


levied only on the properties whose 








owners are bound to maintain the road, 
if there is a byelaw then in force to that 


in. - 
WESTMINSTER Crry Coren. t. BRIG- 
HOUSE (1892), 20 S. C. R. 520.—CAN. 


PART V. SECT. 5, SUB-SECT. 1. 


sf. Power of International Bridge 
Company— To regulate charges.) -— 
CANADA SOUTHERN RHRy. Co. v. INTER- 
NATIONAL BRIDGE Co. (1883), & App. 
Cas. 723.—CAN. 


PART V1. SECT. 1. 
7189 i. Kevad., 26 A. KH. 43. 


789 ———- very portion of 
road.} __ municipality is liable in 
damages for an accident resulting from 
the breach of its duty to keep every 
portion of a ruad in repair, that is, in 
n fit condition to be travelled upon.— 





Kea ov. MUNICIPALITY OF MINTO, 
(1925) 3 DPD. dn BR. 523; [1925] 2 
W. W. 6575 35 Man. lL. it. 190.— 
CAN. 

789 ill, ~--- - --- -~-~.]-~Although 
every portion of a public road must 
be kept in repair by the municipality 


road built of earth in absolute reliance 
that it will not crumble.-—BLACKIXE v. 
MUNICIPALITY OF MINIOTA, [1925] 4 
D. L. KR. 1054; (1925) 3 W. W. R. 
561.-—-CAN. 


PART VI, SECT. 5, SUB-SECT. 1. 


sg. Liability of village—Village Act, 
a village can be held Liable for damage 
resulting from a defect in a road, it 
must be shown that the road is within 
one of the classes of roads specified 
in the above sect.—GREKNAWAY  v. 
CANADIAN Paciric Ry. Co., [1925] 
1D. L. R. 992; [1925] 1 W. W. RB. 

: Alta. L. Rk. 3313 varying, 
{1924] 4D. L. BR. 9773 (1924) 3 
W. WwW. R. 498.—CAN. 

86. Improved road—--Urntler control of 
Minister-— Liability of adjoining owners.) 
--Wheu a inunicipal corpn. has passed 
» resolution placing under the control 
of the Minister of Hoads the imain- 
tenance & repairs of an Jmproved road, 
the costs incurred by the corpn. are 


14 


effect, notwithstanding the facts that 
the resolution of the corpn. was adopted 
vars after the enactinent of the bye- 
aw & that the cost of improvements 
mnade under the authority of the 
Minister was higher than anticipated 
by the ratepayers, when they petitioned 
for an improved road, & by the byelaw 
describing the work & impos the 
expense on co terested land- 
owners.—LANCTOT v. ST. CONSTANT 
CORPN., {1931} 8. Cc. R. 614.—CAN. 


PART VI. SECT. 6, SUB-SECT, 2. 

af. Covenant to ‘ repulr ’—Recon 
struction not included.jJ—Held: ap a 
covenant to repair is not a covenant tu 
make a new thing, & inasmuch as tu 
dv what the suppliant now required of 
resp. woud practically amount to 
reconstruction of tho whole of said 
wall, such work did not come within 
the meaning of “ repairs’ called for 
by the covenant in the contract.— - 
Se. Jown Crry v. R., 119382) 8. Cc. I. 
487; 2). L. HR. 80335 affg., $1931) 
ix, Cc. hR, 188,- CAN, 


1146a. 


10 Can. Crim. - 125.—CAN. 


765 7 12 D. L. ry 44.——-CAN. 


sm. No nower to alienate part of old 
road.|—Cuappus v. LA SALLE, {1927} fell when eee tain 
ured 


to show that the road in question was any- 
sama else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no eviderice of any 
liability on their part to repair ratione 
tenure ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a ‘‘ new street ’’ within Metropolis 
Management Acts.—A.-G. & PUBLIC TRUSTEE 
v. WooLwich MBgrROPOLITAN BorouGH 
es (1929), 98 J. P. 173; 27 L. G. R. 
00. 


997. Add. Annotation :-—Refd. A.-G. v. Hornsey 


B. C. (1926), 48 T. L. R. 92. 


1002a. Walls & roof of tunnel.J|—In 1823 a road 


was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tumnelled under an 
existing footpath. In 1928 the road became 
a main road, pltfs., S.’s successors in title to 


Part VII. 
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the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel :—Held; (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), 8. 11 (2), towards 
which defts. were bound to make an annual 
payment; (2) even if S8., having in 1823 
tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part. of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority.— REIGATE CoRPN. v. SURREY 
County Councin, [1928] Ch. 859; 97 
L. J. Ch. 168; 138 L. T. 691; 92 J. P. 46; 
aaa L. R. 308 3 72 Sol. Jo. 154; 26°L. G. R. 


Enforcement of Duty to Repair. 


1053. Add. Annotation :—Refd. A.-G. v. Hornsey B. C. (1926), 43 T. L. R. 92. 


Part VIIl.-—Powers, Duties and Liabilities of Highway 
Authorities. 





Removal of footway.}|—-A municipal] 
corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), 8. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
footway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damayes 
for injury to his property. It was proved 
that the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 


PART VII. SECT. 1. 
R. vo. LAMBTON ft i. 





eee 
® 


hioap ‘TRUSTEKS v. VEZINA (1884), 
Cass. Dig. (2nd ed.) 758.—CAN. 


by provision of | PART VIII. SECT. 1, SUB-SECT. 4. five or six days before the accident & 
44 


1006 ii. Re 
aa (1926), 46 Can. Crim. Cas.13.— QUFEBEY NORTH SHORK 


PART VII. SECT. 2, SUB-SECT. 1. 


sk. Not suspended 
statutory remed a 
PARIB (1862), v4 rs 


PART VIL. SECT. 2, SUB-SECT. 8.—B. 


1107 1. Neglect to repair afler con- 
ioe ha de aera sane enone 
—- lt. vu PortTaGe LA PRAIRIE RURAL 

} - for discharging that duty negligently.— 
MUNICIPALITY (1905), 2 W. L. R. 141; HUESTIA &. City oF TORONTO, [1926] 
3D. L. R. 142; 58 O. L. R. 648.—CAN, ‘town to pedestrian.|—Where a porson, 


». TOWN or 
5.—CAN. 
upon a motor oar. 


planted upon the 


T VIM. SECT. 1, SUB-SECT. 1. 
i, ———- ———,}—STRONG Vv. ARRAN 
13), 28 O. ih, 100: 40. W.N. 


3D. L. R. 7643 60 0. L. R. 564; affd., sidewalk & was 
eee D.T.. R. 386; 62 0O.L.R. 139. six days before 


PART VIII. SECT. 1, SUB-SECT. 2. 
—— 18 Fict. c. 100.}— consequently ina slippery & dangerous 


PP, PHEASEY 


occurTre 


a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 
before :—Held:; the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon whicb he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made.—Howarp- 
FLANDERS v. MALDON CORPN. (1926), 135 
L. T. 6; 90 J. P. 97; 70 Sol. Jo. 544; 24 
L. G. RR. 224, C. A. 


1164a. Duty to inspect trees—-On private ground 


adjoining highway Patent danger.|—MACKIE 
v. DUMBARTONSHIRE Counry COUNCIL, 
WESTERN Disrricr COMMITTEE (1927), 71 
Sol. Jo. 710; 91 J. P. Jo. 634, H. L. 

was covered with glare ice & was 
ry condition. Pltf.’s injury was not 
ERENT Uh attributable to any lack of care on ber 
erie Tho city authorities had know- 
edge of the dangerous condition for 


made no attempt to romove the 


foe Miata ae m4 Mee tints tell danger :—Held : the city corpn. were 


of gross negligence within 


ilty 
The tree had long = Gonsolidated”- Muniel ‘ 
had long pal Act, 1922, 
Seger gee i—-Held: "480 (3), & were Hiablo.—COKERS v. 
*9 
sseumed the duty of caring for the trees 56 O. L 451° reve 
§ A ‘ ; g-, [1924] 2 
hway, were lable’ 1" '333.—CAN. ar 


by _bye-law BELLEVILLE, [1925] 2 D. L. R. 250; 


x (p. 389) ii. 





Dangerous condition 
who knows that a sidewalk is in a 


PART VIII. SECT. 1, SUB-SECT. 5. dangerous condition because of a pile 


o i, S. . EDMONTON 
(Alta.), [1927] 2 W. W. R. 445.-—-CAN. on the road as he haa previously done, 
r (p. 389) i. ——-.]—Plitf. slipped &  & thereby sustains Injuries, the maxim 


of slippery snow thereon, deliberately 


makes use of it, instead of walking 


ranolithio volenti non fit injuria is applicable.— 
‘or five or ROBINSON v. ASSINIBOIA Town, [1927] 
R. 614; [1927] 2 W. W. kh. 


nee, the 3D. L. R. 
sidew at the point whero she fell | 499; 21 Sask. L. R. 658.—OAN. 
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r (p. 389) fii. - 
by permitting children to use sidewalk 


—--— Qbstruction during construction of 
new road.]—A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pitf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
secing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car :— 
Held: the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not uw trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence.—OLDIUAM v. SHEF- 
FIELD CORPN. (1927), 186 L. T. 681; 91 J. P. 
69; 43 T. L. R. 222; 25 1. G. BR. 04, C. A. 


Annotation :-—Consd. Coleshill ». Manchester Corpn., [1928] 
1K. B. 776. 


—— Trench dug in unfinished road.]— 
Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its castern 


Depression caused 


vessels to ply on the river. 
was not any gate or other 


Cases 119la—1197. ENGLisH AND Emprre Dicest SUPPLEMENT. 


end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones; houses were being built on the 
northern side & heaps of earth & building 
materials made the footpath on this side 
impassable; the footpath on the south side 
was still unfinished, but was traversable ; 
it was bounded by a fence of wooden posts 
& bars; the middle of the road was levelled 
but not metalled; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Pltf. on a 
Sept. evening, while there was still daylight, 
walked with a companion down the highway 
& into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into the trench & was injured :—Held : 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee.—COLESHILL v. MAN- 
CHESTER CORPN., [1928] 1 K. B. 776; 97 
L. J. K. B. 229; 138 L. T. 587; 92 J. P. 
37; 44 T. L. R. 258; 26 L. G. R. 124, 0. A. 


1197. Add. Annotation :-—Refd. Oldham v. Shefficld 


Corpn. (1927), 136 L. T. 681. 


There 


PART VIII. SECT. 1, SUB-SECT. 11.— 
rotection A. 


as slide—Gross negligence. }—MAITLAND 
cine {1929} 1 D. L. R. 191.— 


r (p. 389) Iv. —-—- Hxemption from 
liabiluy except for gross negligence. }— 
McKEE v. WINNIPEG City, [1929] 1 
D.L. R. 65: [1928] 3 W. W. RR. 561.— 
CAN. 

© (p. 3f9) v. Used by children as 

ide. |—-MAITLAND v. PEMBROKE (Ont.), 
11929) 1 D. L. RR, 191.—CAN. 


80. Jiecthod adopted temporarily 
dangerous—Whether gross negligence. }]-~ 
Where ice or icy snow covered the 
surface of a sidewalk in a city & the 
method of removing it used by men 
employed by the city corpn. was such 
as to make the sidowalk temporarily 
dangerous to pedestrians who chose to 
walk on it while the work of removal 
was in progress, & an accident happened 
to a passer-by :—Held: the adoption 
of this method was not in itself evidence 
of “gross negligence.”-—LYONB vt. 
Ottawa Crry, [1928] 1 D. L. 1171; 
61 O. L. kh, 405.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 7. 


o i. ———.+—-A public road 
crossed uw streain by a bridge. There 
was a@ fence between the road & the 
land adjoining it, erected by the 

roprietors of the latter. At a point 

ediately acon the bridge there 
was a gap, 15 feet wide, in the fence. 
A pedestrian, on a dark night, mis- 
taking this gap for the road, walked 
through it fell into the stream & 
was drowned. In an action of damages 
ugainst the proprietors of the land 
adjoining the road:—Held: there 
was no duty on such proprietora to 
fence a natural, as opposed to an 
artificially created, danger on their 
Jands, any such duty, where It exiated, 
falling on tbe road authorities.— 
MORRISON 0. LONDON MIDLAND & 
Scone Ny. Co., [1929] S. GO. 1-— 








QO ji. ---- - -----.}-- Defts. constructed 
au bridge across a navigable stream, 
having in it a draw or swing to enable 


to guard the approaches to the bridge 
when swung. A horse belonging to 
pltf. broke away from the person in 
charge of him, escaped out upon the 
public road, & ran a distance of about 
two miles to tho bridge, reaching it 
while the draw waa open to allow a 
vessel to pass, & rushing Into the gap 
was drowned :—Held: deft. munici- 
sality could not be made answerable 
or the loss of the horse.-—-STEINHOFF 
Ca Coren. (1887), 14 A. R. 12.— 


PART VIII. SECT. 1, SUB-SECT. 8. 


sq. Ivestriction during repairs— What 
is sufficient warning of danger.}—The 
duty of those making repairs upon a 
travelled road, is to take such reason- 
able care, by notice, lighting, guarding 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non-repair & of temporary 
danger is brought home to 4 person 
using the oy ape he is called upon to 
use reasonable care on his part for his 
own safety.— WISE v. TORONTO TRANS- 
PORTATION COMMISSION, saver 2 
D. L. R. 557; 62 O. L. BR. 120.—CAN. 


PART VII. SECT. 1, SUB-SECT. 9. 


sd. Street staat oh track adjacent to 
highway.]—Ptfa. @® motor car 
attempted to cross the tracks of a 
strect railway, which were at that 
oint not laid upon the travelled 
highway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. ‘Ihe place of crossing was 
in a dangerous condition, by reason of 
the truc not being bullasted but 
simply resting upon exposed sleepers. 
The car was imprisoned there & run 
into by a street car, & pltfs. wero 
injured & the car d :—Zicld : 
the city corpn. were liable since, 
although no obligation to repair 
existed, there was a trap or concealed 
dauger.—- JAMES v. TORONTO (1925), 57 
CAN Rn. 322 ° affg. 27 0. W. * 233.~-- 
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1190 i. Liability for failure to light— 
Statutory duty to hght.}-—A motor car 
driven at night came into collision 
with a tramway island, & was damaged. 
In an action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal & Police Act, 1879, 
with tho lighting of the strects, it was 
ete that a red lamp situated on the 
sland wus not lit at the time of the 
accident. It was also established that 
defenders had not failed in thelr duty 
with respect cither to the construction 
& condition of the lamp, or to the 
precautions taken to censure that it 
should remain alight during the hours 
of darkness:—Held: the standard of 
crformance could not be absolute, 
ut must be relative to the best avail- 
able means of achicving cxact por- 
formance. &, in the absence of evidence 
of any failure on the part of defenders 
to take every reasonable mcans of 
veputiheee out their statutory ohliga- 
tions, they fell to be assoilzicd.— 
Kroon v. KDINBURGH MAGISTRATES, 
{1926} S. C. 814.—-SCOT. 


r i. ~——.]-~A corpn. planted trees 
aloug one of its strectr, & resp. sus- 
tained injuries through bis motor car 
colliding with one of the trees on a 
dark night. ‘here was a street-lamp 
in the vicinity, but it had goue out :—~ 
iteld the corpn. bavi caused a 
dangerous obstruction on the street, it 
was its duty to light & keep lighted 
the obstruction, so as to make it visible 
to persons using the street.—Oamanu 
rrr oe CLARKE, [1927] N. Z. L. hi. 


PART VIIL SECT. ay SUB-SECT. 11.— 


1210 i. Liability of driver— Accidental 
injury.}—Held: the driver of o horse 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
liabie in damages under Genera] Police 
& Improvement (Scotland) Act, 1862 
(c. 101), 8. 128, in respect that the 
breaking of the lamp was not bis act.—- 
Hoae v. MAcruEnson, [1928] 8. C. (J.) 
15.—SCOT. 


1216. Add. Annotation :—Apld. Manchester Corpn. 
v. Audenshaw UD. O. & Denton U. C., 11928} 


Ch. 127. 


1219, Add. Annotation :—Consd. Bryant v. Marx 


(1932), 48 T. L. R. 624. 


1228a. Amount of payment—How calculated— 
Local Government Act, 1888 (c. 41), s. 11 (2).] 

DISTRICT 
Krnt Country Counctn, No. 65, ante. 

1286. Add. Annotation :—Apld. A.-G. v. London 

lectricity Authority, 


—SANDGATE URBAN 


& Home Counties Joint 
[1929] 1 Ch. 613. 


1237. Add. Annotation :—Apld. A.-G. v. London & 
Home Counties Joint Electricity Authority, 


(1929] 1 Ch. 518. 


PART VIII. SECT. 2, SUB-SECT. 2. 


sa. Right to rebate—-Basis of calcula- 
tion.]— Resp. Village, an urban munici- 
pality within applt. county, was subject 
by statute to an annual general levy 
by the counofl of the county for county 
road purposes. Under a provision of 
an Ontario statute of 1926, repealed & 
re-cnacted as sect. 28 (5) of Highway 
Improvement Act, R. 8S. Ont., 1927, 
the village first became cnutitled to a 
rebate in each year of 75 per cent. of 
the general annual rate raised in the 
village in the previous year. The 
annual general rate imposed in the 
years 1926, 1927 & 1928 inclnded sums 
required by the council of the county 
to mect the interest & sinking fund 
charges upon debentures issued by it 
before 1926 in order to raise money 
for constructing & improving roads 
forming part of the county - road 
system :~-Held: in fixing the sum 
upon which resp. village was entitled 
to tho 75 per cent. rebato the applt. 
county was bound to include the 
niount raised by it in the village 
towards the interest & sinking fund 
charges upon the debentures.—LIn- 
COLN COUNTY CORPN. v. Port Dat- 
HOUSsSTRE VILLAGE CoRPN., [1931] A. O. 
408: 100 L. J. PC. 219; 145 L. T. 653; 
47 yy. lL. R. 613, P. C.-—CAN. 


PART VIII. SECT. 5, SUB-SECT. 1.—A. 


1240 xiv. .J-—-Sect. 730 of 
ihe Winnipeg Charter, which gives the 
city a right of Indemnity “‘ of & from 
all costs, claims, & damages ” caused 
hy any obstruction, encroaching or 
niusance placed on any public road by 
any person, firm. or corpn. whether 
pursuant to permit or agreement with 
the city or not, does not apply to claims 
for damages arising out of encroach- 
ment or nuisances created by the joint 
act of the city & the third aah Or 
SCHALER v. WINNIPEG (Man.), [1929] 
1D. i. R. 6833; 2 W. W. BR. 358.— 
CAN. 

absence of a statute imposing the duty 
to keep a sidewalk in repair :—Held : 
deft. municipality was not Hable for 
injuries sustained by a pedestrian as 
the result of its decay, where its con- 
struction was authorised by atatute 
& there was no evidence of original 
faulty construction; the fact that no 
byo-law authorising its construction 
could be found, was held immaterial 
since no statutory provision made a 
bye-law necessary for the laying of 
sidewalks in streeta the possession of 
Which was already vested in the 
municipality.—GiuRoy_v. BURNARY 
CORPN., [19381]3W.W. R11: 4 DLR. 
41] ; 44 B. Cc. Tr. 171.—CAN. 

1260 xxii. ——- ———.}—-GREER v. 
MULMUR Townsmp, [1926] 4 D. L. R. 
132; 59 0. L. R. 259.—CAN. 

1260 xxiii, ——- ——.}——LinoqRrr1 
». Stocks No. 363 MUNICIVAL DisTRICT 
(Alta.), [1927}3 D. L. R. 478; [1827] 2 
W. W. R. 313.—OAN, 


1260 xxiv. ——— --——,.]—JESSON v. 
RURAL MuntorpaLiry of LIVINGSTONE 
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1242. Add. Annotation :—Refd. Guilfoyle v. Port of 
London Authority, [1982] 1 K. B. 336. 


1251. Add. Annotations :—Refd. Blundy, Clark & 

Co. v. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334; 
London Authority, [1932] 1 


1252. Add. Annotation :—Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 836. 


1253. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 


1255. Add. Annotation :—Consd. Guilfoyle v. Port 


Guilfoyle v. Port of 
. B. 836. 


of London Authority, [19382] 1 K. B. 836. 


(Sask.), [1929] 2 D. L. IR. 474; 1 
WwW. W. R. 474.—CAN. 

t (p. 402) i. oe e 
THORESON v. COULEER, [1930] 1 D. L. R. 
916.—CAN. 

g (D. 403)i. —— ——- ——- -——..] — 
The law docs not impose an unvarying 
Obligation on a traveller using a city 
or conntry road of remembering all tho 
pitfalls & dangers therein which he 
may have seen on previous journeys. 
The most that can be expected of a 
traveller who has knowledge of 
dangerous conditions is that the degree 
of care which he exercises should be 


ecoeepnereee ——, J— 


reasonably commensurate with his 
knowledge. Where a municipality 
digs, for its own purposes, a pit 


extending {nto the road allowance it 
is bound to make the adjoining road 
safe for travellers. 

Although country roads cannot be 
expected to be perfectly safe the public 
havo a right to be protected against 
excavations or obstructions on or near 
the travelled way which render the 
road unsafe for travellers using it.— 
Kutso v. ROBLIN. RURAL MUNICI- 
PALITY, [1930] 3 W. W. RR. 201; 4 
D. IL. R, 471.—CAN. 

g (p. 403) ii. —— ——.}-- 
Pitf. sued for damages to his separator 
caused by its overturning when a 
rear wheel dropped into a hole in a 
road. The road was a graded main 
market highway. ‘The hole was near 
the centre of the grade & had been 
there during the whole of the summer, 
to the knowledge of the councillor of 
the -division, &, at the time of the 
aveident, Nov. 10, was frozen over & 
in the nature of a trap :—Held: the 
municipality was Hable.—SHUPE v. 
PLEASANTDALE RURAL MUNICIPALITY, 
[1932] 1 W. W. lt. 627.—CAN. 

g (p. 403) iil. —— Ditch 
without quards or railings.|—W ALTON v. 
York County Corpn, (1881), 6 A. R. 
181.—CAN. 

g (p. 403) iv. ——~- Defective street 
in railway subway. ]—Where a city which 
is under a statuto oat to keep its 
strects in repair is charged in an action 
for damages with non-repair, the fact 
that tho particular piece of pavement 
from the non-repair of which pltf.’s 
injury is alleged to have resulted 
happens to be under a subway con- 
structed at the instance of, or for the 
benefit of, the city under a contract, 
approved by tho Board of Railway 
Comrs. for Canada, between the city 
& a railway co. & under which the sy 
agreed to maintain & repair sai 
pavement, does not change the 
character or origin of tho liability, if 
any, of the city to pltf.—ScHALER v. 
Ciry OF WINNIPEG (No. 2) (Man.), 
[1930)1 D.L. R.499; [192913 W.W.R. 
433: 36C. R. C. 224; affd., (1931) 2 
W. Ww. R. 709 b4 4 D. L. R. 198.—CAN. 

g (p. 403) v. Failure to make 

roper provision at level crossing.)-— 

ere a city, under a statutory duty 
to keep its strecta & sidewalks in repair, 
builds sidowalks up to the rails at a 
railway crossing, thus inviting pedes- 
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trians to use them & so cross the 
railway, it should see to it that suitablo 
rovidion for such crossing is made & 
t is Hable to a person who ia injured 
because of its failure to do so.—Mac- 
GREGOR v. CANADIAN NATIONAL Rys. 
& EDMONTON CITY, ne) 3 W. W. R. 
392; [1931] 1 D. L. R. 87; 25 Alta. 
L. BR. 104; varg., [1930] 3 W. W. R. 


237.—CAN. 

h (p. 404) i. Rocks near high- 
way.}—Owing to the failure of tho 
driver of pltf.’s car to follow a diversion 
of the highway the car, after travellin 
over a grass plot, hit rocks imbedde 
in tho carth by nature :—Held : tho 
fact that the inunicipality had not 
erected a sign or signal indicating the 
diversion or pny a guard rail at said 
point was not negligence & the presence 
of the rocks in question near the high- 
way did not. render it liable.—PakkKIns 


k (p. 404) i. Failure of trarelicr 
to see.}——Where 4g traveller fails to sce 
an_ obstruction which a person using 
ordinary care would have avoided, the 








statutory liability does not arise. 
pel v. TILEY, [1925] 2 D. L. R. 218.— 


k (p. 404) ii. ——— Imbedded wire.}-—~ 
Pitf. was injured by tripping over a 
wire imbedded in a street :—~Held: 
defts. had not discharged the onus 
of removing the presumption that thoy 
had failed in their duty.—-Woopcock 
v. VANCOUVER (B. C.), [1927] 3 
Ww. W. R. 759.—CAN. 

k (p. 404) iii. Projecting tron 
covering of excaration.)—Plitf., while 
walking on a sidewalk, stumbled & 
fellas aresult of the projection over the 
cement part of the sidewalk of the iron 
covering of an excavation which the 
city had allowed the abutting owner to 
make :—Held: the accident happened 
because of want of proper repair of the 
sidewalk, & the city had not shown 
that it had done all that could 
reasonably be done to prevent the want 
of repair.— MORAN v. VANCOUVER CiITy, 
[1929] 1D. L. R.461; 40 B.C. R.450; 
[1928] 3 W. W. J. 660.—CAN, 


k (p. 404) iv. Projecting slab 
of concrete.}— Heid: the defect was one 
which, in such a location, should have 
been remedied: it-would have been 
negligence to havo there constructed 
the sidewalk with such a rise, & 
deliberately to allow it to remain was 
not less a fault. HENNESSY v, TORONTO 











Crry, [1928] 4 D. L. R. 3783 62 
O. L. R. 541.—CAN. 
k (p. 404) v. Causing obstruction 


of view.}+—The failure of a munici- 
pality to cut down scrub & bush so 
growing at the side of a road-allowance 
near an intersection that it prevents 
ersons travelling on the road from 
‘Ravin a clear view of vehicles ap- 
roaching on the Intersecting road 
oes not constitute a breach of the 
municipality’s duty to repair under 
Rural Municipality Act, s. 196.— 
PARTRIDGE v. RURAL MUNICIPALITY 
oF LAnGENBURG (Sask.), [1929] 3 


Cases 1268—1369a. 


1268. Add. Annotalion :- 


Corpn. (1927), 186 L. T. 681. 


1278. Add. Annotation :—Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 
- Oldham v. Sheffield | 1280. Add. Annotation :—Refd. Oldham v. Sheffield 


Corpn. (1927), 136 L. T. 681. 
1816. Add. Annotation :—Refd. Blundy, Clark & 


Co. v. London & North Eastern Ry. Co., 


[1931] 2 K. B. 334, 


Part I1X.——Nuisances and Remedies. 


1330a. ——- —— Enclosing highway.]—R. v. 
OGDEN (1702), Fortes. Rep. 251; 7 Mod. Rep. 


45; 92 E. R. 839. 


W.W. RR. 555; (1930) 1 D. L. R. 939 ; 
24S. L. R. 153.— CAN. 


k (p. 404) vi. —-—- Failure to erect 
substantial barricade during repairs.|— 
When work of excavation on a high- 
way was begun, the contractor put up 
two signs on the right-hand side of tho 
road: ‘ Drive slowly, men at work.” 
& “closed to trafiic.’”” These signs 
were at some distance fiom the excava- 
tion. The road-superintendent pet 
up a harricade with a red lantern & a 
detour sign at a place where the roads 
fork. This consisted of a board 
extending about half-way across the 
travelled portion of the highway, 
supported at one end by a telegraph 
pole & at the other by an iron rod set 
into the road :—-Held: not a ‘ sub- 
stantial barricade ’’ within Highway 


Improvement Act.-- RUTTAN 1, sg 
{1931} 1 Db. L. R. 301; 660. L. R. 
133.—CAN, 

k (p. 404) vii. —— Safety platform.) 


—Pif. while driving a moter car at. 
night was injured by colliding with a 
safety island or platform which, under 
authority given deft. city by its charter, 
had been placed by it on the street for 
the use of persons using tram cars. 
The judge held that the platform was 
a “trap,” because of the fact that it 
differed very little In colour, if at all, 
from the rest of the highway; & he 
awarded pltf. damages. Deft. ap- 
pealed :-—-J/eld: the uppeal should be 
allowed, since the platform was 
properly laced, & there was no 
evidence that deft.’s failure to furnish 
more light at or near the platform 
than it did supply or to paint the 
platform amounted to  misfearance 
which left the bighway in disrepair.— 
KNIGHT tv. WINNIPEG, [1930] 1 
W W. RR. 234; 1D. L. RR. 8743 38 
Man. L. R. 430.—CAN., 


cci. ——~.)}—Where an accident 
results from lack of repair of a road, 
& presulnption arises, without evidence 
that the municipality responsible for 
the roud had uotice of its condition, 
that the statutory duty to repair has 
been neglected.— RA ct. MUNICIPALITY 
OF Minto, [1925}) 3 D. L. R. 5233 
fid2oy W. W. KR. 6573; 35 Man. L. R. 
190.—CAN. 


ce ii. .}-—In an action against a 
town for damages for injuries resulting 
from falling on a slippery sidewalk :— 
FHleld:;: the town which hud received 
gral notice of the accident within 
24 hours thereof bad not been proju- 
diced by the failure to give written 
notice of the accident within the tine 
stipulated by sect. 627 (3) of Municipal 
Act, & there was reasonable excuse 
within the meaning of sect. 628 of said 
Act for the delay in giving the written 
notice. O'BRIEN v. DAUPHIN TOWN, 
(1930, 1 W. WwW. R. 907; 83 DL. R. 
330.—-CAN., 





PART VIII. sack 5, SUB-SECT. 1. 
- ( 


a). 


1274 ii, —-—.]— JACOBSON v. 
MUNICIPAL DIgTRICT Crown, [1930] 1 
Dp. iL. R. 847.--CAN, 











1282 ii. —— Injury to 
unlicensed driver.}—The fact that a 
taxi driver has not obtained the 
chauffeur’s permit from the chief of 
xOlice, & has not procured the driver’s 
icence required by deft. city’s byelaw, 
does not affect the Wability of the city 
for injuries caused him by its negligence 
in allowing an obstruction, e.g., a 
barrier around repairs, to remain on 
a highway without guarding it 
sufficiently with warning signs or 
lights.— BURUHILL v. VANCOUVER CIry, 
11932) 1 W. W. R. 641; 3 D. L. R. 
287; affd., {1932} 8 C. R. 620; 4 
D. L. R. 200.—CAN. 

1289 i. ——— Damage to adjoining 
ounera— Construction of roud causing 
flood.}—Municipality :—Held: liable. 
-~MEIER v. FRANKLIN, LIMPRECHT 1. 
FRANKLIN, STREICH vw. FRANKLIN 
(Man.), [1926] 3 D. L. R. 4338; [1926] 
2 Ww. Ww. R. 330.—CAN. 

1289 ii. Negligent construc- 
tion of ditches causing flood. |—-STADNICK 
v. Birrost MUNICIPALITY, [1927] 4 
D.L. R. 61; {1927] 3 W. W. R. 49; 
37 Man. Liz R. 26.—CAN. 

1289 iii. Road materials 
curried into raceway by violent storm.) 
—Held: defts. were not Hable. 
SNOOK v. BRANTFORD TowN COUNCIL, 
(1856), 14 U~. C. R. 255.—COAN. 

(p. 408) i. ———, ]-— Deft. 
municipality when in pursuance of its 
statutory powers It. was constructing 
a sewer along the side of a highway 
erected a barricade of planks against 
which the earth taken from the 
excavation was piled up. The barri- 
eade & the pile of carth occupied so 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for the use of pedestrians, 
Owing to ordinary r all & the 
moist character of the earth so piled 
up, there was a seepage of water 
carrying slimy particles of clay through 
the spaces hetween the planks resulting 
in the surface of the pathway becoming 
dangerously muddy & ar 4 aa Vitf. 
while walking along the pathway 
slipped on said surface & was serionsly 
injured :—-Held: deft. had created 
& coutinued a nuisance which was the 

roximate sule cause of ypltf.’s 
injuries. — WaTTs ov. DiIsTRicr OF 
BuRNaBY (B. C.), [1929] 4 D. L. R. 
142; 2 W. W. RR. 612.—CAN. 


r (p. 408) i. ee 
with inflammable material. j-— 
was ae @ motor car along a side 
road, which although a legal highway 
was not often used, the rear wheels of 
the car suddenly sank down & the car 
became immovable. It then caught 
fire & was totally destroyed. The 
loam underneath the surface of the 
road was found to be on fire, although 
the surface appeared to be intact & 
there was nothing to indicate that the 
sub-surface was in the oondition in 
which it actually was :—Held: taking 
fnto consideration all of the circum- 
stances, including the locality, general 
nature of the soil & matertals at hand, 
& the extent of the use of the road, the 
fact that deft. municipality used loam 
or swamp earth of an inflammable 
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13869a. Fireplug — Projection above ace cama 
Liability of water company.}—A plug had 
been lawfully fixed in a footpath 


y defts. 


nature in constructing the road did not 
constitute negligence on ita part.—- 
CONROY v. SPRUCE GROVE, MUNICIPAL 
DistTricr oF, {1931} 1 D. L. R. 555; 
{1930] 3 W. W. R. 605; 26 Alta. L. R. 
193.—CAN. 

sk. ftwwad under repair by Minister of 
Hlighways.J—Held; eas long as the 
work of construction or repair is being 
carried on, the highway is removed from 
the direction, control & management 
of the municipality, which is not Hable 
to travellers for damages resulting 
from its state of repair until the high- 
way is again under its contro] & man- 
agement.—HORSIVIELD v. CANA RURAL 
MUNICIPALITY No. 214. [1925) 2 
D. 5. Rk, 874 > {1925) 1 W. Ww. k, 
1067; 19 Sask. L. R. 378.—-CAN. 


PART VIII. sets % SUB-SECT. 1.— 
. (c 


1300 ix. -}—A inunicipal corpn. 
is not Hable for injury caused by 
failure to make minor repairs to a 
street, but is Liable if the damage 
occurs through negligence or fault 
the original construction, & if it can 
be shown that the construction in the 





first place by those who were re- 
aponsible for it was of a negligent, 
improper, or faulty description, they 
will be Viable if damages result.— 
STEWART tv. MOoncTON (1925), 43 
N. hh. . 427.— CAN. 

sl. Acts of inhabitants.}—A muni- 
cipality cannot. be held liable on the 
ground of misfeasance because of the 
acts of its inhabitants where there is 
no evidence that in doing the acts 
complained of they were acting on 
behalf of the municipality & not merely 
for their own convenience.—DANBERG 
& DANBERG v. CANWOOD VILLAGE, 
[1932] 2 W. W. R. 320.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1.—A. 
k i, —— Obstruction on pari not used 
ay lic.}—R. v. BENNETY (1825), 
. KB. Dig. 400.—CAN. 
am. Obstruction permitlted-—Duty of 
son causing obstruction to ovide 
tohia at niyht.J--HERVEY v. I 
(1839), 4 Ont. Dig. 7433.—CAN, 


NOH 
PART IX. SECT. 1, SUB-SECT, 1.—D. 


sn. Areas forming part of sidc- 
walk—- Left uncovered.J}—On a dark 
night one of plitfs., wife of her co- 
pitf., stepped into an area, one of 
several, in the sidewalk of a street, 
in a town & was injured. The areas 
were constructed as part of a building 
adjacént to the sidewalk & were for 
the benefit of the owners or tenants 
of the building. No authorisation by 
the town corpn. for the construction 
of the areas was shown, but it appeared 
that, since the year 1900, the corpn. 
had looked aftcr the coverings of the 
areas, treating them as part of the side- 
walk. Before the accident, the area 
into which pltf. stepped shad been 
covered with a plank, but on the night 
of the accident it was uncovered :-—- 
Held: the town corpn., having know- 
ledge of the condition, & having taken 
no steps to close the areaa, or to see 


Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in fe toot repair. Pitf., whilst 
passing pases the footpath, fell over the fire- 
plug & was hurt :—Held: as the fireplug 
was in good poole & had been redid 
fixed in the footpath, no action by plt 

would lie against defts. —MOoorB u: aaa se 


WATERWORKS Oo. (1886), 17 Q. B 462 ; 
65 L. J. Q. B. 304; 55 L. T. "309; 50 
Ay naa 34 W. R. 559; 2 T. L. R. 587, 


Annotations :—Apld. a son v, Brighton Corpn., Oliver v. 
Horsham L. B., [1894] . B. Consd. Hartley v. 
Jtochdale Oorpn., Bee }2 K. B. Soa Apld. G. C. Ry. v. 
Bowl [1916] 2 Cc. 511. Befd. R. v. Fools Corpn. 
ee 7), 19 Q. B. D. Aaog ; Steel v. pert’ a . (1891), 
OL. J. . 256: Dawson v. Bingley 6 ore 
15 J. P. 17; Papworth ». Battersea “6, aay 79 J.P 


13872a. —— —-— Liability of water company.'!— 

A water co., at the request & expense of the 
owner of a ‘house, laid down a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 

cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge :—Held: 
the co., who alone had power to break up the 
street for the purpose of repairing the guard- 
box, were responsible for its repair, & liable 
in respect of the injuries sustained by pltf.— 
CHAPMAN vw. FYLDE hae aad al Co., 


[1894] 2 Q. B. 599; 64 L.J.Q. B. 15; 71 
L. T. 689; 59 J. P. 5: 43 W. TR. 1; 10 
= J. R. 580 ; 88 Sol. Jo. 629; 9 R. SQ, 


Annotations : eens Colne Valley Water Co. v. Hall (1907), 

96 1. T. 395. Distd. Stacey v. Gas Light & Coke Co., 
Mctropolitan “Water Board & Wost End Tailoring Co. 
(1910),9L. G.R.174. Consd. Batt v. Metropolitan Water 
Board, [1911] 2 K. B. 965. Refd. Grand vanetion Water- 
works Co. v. Rodocanachi, [1904] 2 K. B. 


1378a, --—- In contravention of City ‘Police Act, 
1889, c. xciv, s. 35 (7)—Claim of right.}— 
Curtis v. GEEVES, No. 641a, ante. 

1380a. Overcrowded inn yard—Vehicles left in 
highway.|—An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the corner of two streets. This eat of 
ground having been ascertained to 
of the highway :—Held: deft. was rightly 
convicted of an obstruction under Highway 
Act, 1885 (c. 50), 8s. 72.—GorING v. BAR- 
FIELD (1864), 4 New Rep. 284. 


1381a. ——.]—A person placing a dangerous 
that mney were adequately protected, ge ar 

wero liable to pltfs. sae MiCHART. v. . Petrol pum 
say BH TOWN, Paka ee 4D. L. R. CaN ‘Or Co. v. 

o) 62 O. Seat D. L. f. 119.—CAN 
1" Lift ng part of pavement— 

vel of it Pity enced. }— 


HAYMAN 2, Orry Propet NVESTMENT 
Trust Corpn., LTp. P9291 8. O. (H. 1.) 


.-+—BRITISH AMERI- 
HURR (Ont.), [1929] 


aye IX. SECT. 1, SUB-SECT. 1.— 
K. (6) i. 


Vol. XXVI.—Highways. Cases 1369a —1436d. 


obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising their right of ways 
é& if he neglects to do so, is liable for the 
ee eer -~—-OLARK v. CHAMBERS (1878), 
8Q. B.D. 827; 47L. J.Q. B. 427; 88 L. T. 
454; 49 J. FP. 438 ; 26 W. R. 618. 
Annotations :—Consd. Bull v. Shoreditch Corpn. 1 Rola 
i. P. 81 Ruoft 6. Long, [1916] 1 K. B. ppid. 
erga Cit yore: v. Ee iad eee 1A. G 
A.-G. v. Tod- ly & Brown 879), 76 i{4,,, Reta. 
Qomneusen v. Davies een 59 - 436; McDowall »v. 
G. {1902} 1K 618 ; ‘pethant v. Johnson & 
Nephew. *i9i3) 1K. B. on. 

1391. Add. Annotations :—Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 8839; Templeton v. 
Parkin & Co. (1929), 140 L. T. 519. 

1899. Add. Annotation :—Distd. Oldham  v. 
Sheffield Corpn. (1927), 186 L. T. 681. 


1435a. Street traders—-Licence—Application to 
renew—Duties of borough council.}—(1) The 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1927 (c. xxii.),s.35 (2), to a street trader 
who is aggrieved by the re usal of the renewal 
of his licence as a street trader is equally 
beneficial, convenient & effectual as mandamus 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, & its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlicr meeting when 
the applicant was heard. 

(3) Semble: the Act does not contemplate 
the calling of evidence before the council 
on such applications; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary.—R. v. LEWISHAM CORPN., Ez p. 
JACKSON (1929), 93 J. P. 171; 73 Sol. Jo. 
318; 27 L. G. R. 416, D.C. 

1435b. ——- ——— Refusal to renew—Appeal to 
petty sessions—-Evidence.|—-R. v. LEWISHAM 
CoRPN., L'a p. JACKSON, No. 1435a, ante. 


1435c. —— ——— Mandamus.]—R. v. LEw1- 
SHAM CORPN., Ez p. JACKSON, No. 1485a, ante. 


1435d. —-— Liability for trading without— 
Notwithstanding legal impossibility of grant.] 
—(1) The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1677 (c. 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. 

(2) An information for so trading may be 
laid by @ person duly authorised on behalf 
of the council, such as a solr.’s managing 
clerk, instructed by the Town Clerk, though 
not himself an officer of the council.—BAARS 
v. KEEP, BROOKS v. KENSINGTON BOROUGH 








or thing ’--What included.|—-Held: a 
live pig was an “ article or thing 4 
within Street Tra (Regulation) 
Act oa Ireland), 1929, 8. 1 (1).—- 
R. (UW. D. CG. OF PorTADOWN) v. 
ARMAGH CHATRMAN & Justicrs, [1931] 
N. I. 211.—IR. 


sv. Street tradersa—Licence--—“ Article 
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Cases 1436d—-1546a. 


Counc (1931), 145 L. T. 260; 957. P. 158; 
47 T. L. R. 486; 75 Sol. Jo. 611; 297..G. R. 
400; 29 Cox, ©. C. 315. . 


1435e, ——- —-— Information—By whom 
laid.|—BAARS v. Kurr, BROOKS v. KENSING- 
Ton Borovan Councin, No. 1435d, ante. 


1435f. ——— Removal of refuse—Liability for 
charges.]—The “‘ other services " mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), 8.37, are services ejusdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of “ other 
services’’ rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading :—Held : in the absence 
of evidence of the removal of refuse or of 
services ejusdem generis as the removal of 
refuse, applits. were not entitled to recover.— 
WESTMINSTER CORPN. v. ARMSTRONG, [1929] 


ee er! 


2K. B. 451; 142 L. T. 263; 98 L. J. K. B. 
707: 45 T. L. RB. 634 ; ig J. P. 18; 27 
L. G. R. 671 ; 29 Cox, C. ©. 49, D. C. 


1441. Add. Annotation > —Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1442. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1443. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1447. Add. Annotation :—Consd. .Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1456. Add. Annotation :—-Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1457a. Causing horse to eras an action 
for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
& the cart was upset & pltf. injured. Evi- 
dence was tendered by pltf. to prove that 
other horses had shied at the heap on the 
same day :—Held: if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance.—-BROWN v. EASTERN & MIDLANDS 
Ry. Co. (1889), 22 Q. B. D. 391; 58 L. J. 
Q. B. 212; 60 L. T. 266; 53 J. Pp, 342; 5 
T. L. R. 242, D.C. ; on appeal, 22 Q. B. D., 
at p. 393, C. "A. 

Annotation + Reld. Heath’s Garage v. Hodgos (1915), 14 





L. G. 
1464a. ——— Dangerous condition—Duty of local 
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authority to remove.]—-STILLWELL v. NEW 


WInpDsOR Corpn., No. 616a, ante. 
1465. After this case add ‘‘ Sce, also, AGRICULTURE, 
Nos. 970a, 970b.”’ 
1478. Add. Annotation :—Consd. Vanderpant v 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
1475. Add. Annotation :—Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Add. Annotation :—Consd. BHastbourne 
ieee Pd a v. Fuller & Sons (1928), 93 


1509. Add. Citation :—95 L. J. K. B. 81. 

1511. Add. Annotation :—Consd. Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1512. Add. Annotation :—Distd. McGowan v. Stott 
(1923), 99 L. J. K. B. 857 n. 


1518a,. —— .}—When any one places a motor 
omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing a nuisance upon the road, & 
for negligent use of the highway.—WALTON 
(Isaac) & Co., Lip. v. VaneuarD Moror 
Bus Co., GIBBONS v. VANGUARD Motor Bus 
Co. (1908), 72 J. P. 505; 25 T. L. R. 18; 
58 Sol. Jo. 82; 73.. G@. R. 349, DIC. 
Annotations :—-Overd. Parker v. a G. O. ao: Ae ag tes 
623. Refd. Barnes U. L. ». Co. (1908), 7 
L. G. R. 359; Wing v. Le G. O. "Co. (190912 K. 13. 652. 
1514. Add. Annotation : -—Generally, Refd. Britan- 
nia Hygienic Laundry Co. v. Thornycroft 
(1926), 1385 L. 'T. 83. 
1519. Add. Annotations :—Distd. Noble v. Uarrison, 
[1926] 2 Kk. B. 332. Consd. Reigate Corpn. 
v. Surrey County Council, [1928] Ch. 359. 


1540. Add. Annotation are Manchester Corpn. 
v. Farnworth, [1930] A. ©. 171. 

1546a. Heap of refuse—Horse ae -]|—Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 

- were, in consequence sustained by pltf.’s 

wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected :—Held: such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs.— 
BROWN v. ‘ce: & Mipianps Ky. Co. 
(1889), 22 Q. B. D. 391; 58 L. J. Q. B. 212 ; 
5 T. L. R. 284, C. A. 

Arnon ry aaee Heath’s Garage v. Hodgos (1915), 14 


5. 


1500. 





PART IX. SECT. 1, SUB-SECT. 1.—N. 


eq. Prickly bush protruding through 
fence.|—Where deft. permitted a gorse 
bush growing on his land to project 
over a street, & pltf. was injured by 
a thorn of the bush penetrating one 
of his eyes :—FHleld : deft. was liable.— 
CULL v. GREEN (1924), 27 W. A. L. R. 
62. ae US. Bi 
Suffering trecs to grow-—Causing 
ibetrudion— Madras Local Boards Act.) 
—~The allowing of prickly-pear to 
spread on to a road used by the public 
ig a public nuisance within Indian 
Penal Code, 8. 268.—Re MOLAIPPA 
aed AN (1928), J. L. RR. 52 Mad. 79.-- 


PART IX. SECT. 1, SUB-SECT. 4. 


1501 iii. -—---- Obstruction of access. 
--Whether it is or is not cea na an 
usc a locomotive engine in a public 


street depends on the manner & extent 
of the user. In an action for nuisance 
by obstructing access to pltf.’s garage 
by the unreasonable user of a loco- 
motive engine & trucks for the purpose 
of delivering to & loading gecus 
from the deft.’s factory :—Held: 
nuisance had been proved, & an ia 
junction against unreasonable user & 
damages should be awarded.— 
McCaRRoNn v. NOSKE oe PRo- 
PRIETARY, Lrp. (1929), S. A. S. fh. 
433.—AUS., 


PART IX. SECT. 1, SUB-SECT. 11. 

st. Encroachment on private street— 
Authorised by Dean of Guild.J—-The 
proprietors of a building adjoining 
a private street in G., who were, also, 
the wnes of the solum of the strect, 


applied the Dean of Guild for 
authorit ae extend their building over 
Part of the foot pavement of the street. 


20 


The master of works lodged objections 
in the public interest. on the ground 
phat. oa Glasgow Police Acts, 1866 

o 1924, t be Dean of Guild had no 
jariadiction to sanction an encroach- 
ment on a private street :—Zeld: 
nothing in these Acts deprived the 
Dean of Guild of jurisdiction to grant 
a Hnaing for the erection of a building 
on a private street within the burgh.— 
SAXONEK Syor Co., Lrp. v. SOMERS, 
{1929) 8. C. 232.—SCOT. 


‘PART IX. SECT. 1, SUB-SECT. 14. 
k 1. Broken-down motor car—Not 
ft on on highwa pony § ade unreasonable time-— 
not liable. )-—-PEDERSON v0. PATER- 
elie er 31 D. L. R. 368.—-CAN. 
ev. Tlouse left in street oe . ht-— 
Strect a eae ade movt 1 ae 
Hable.|—SootrT v. CaLa ARY & TUDnock, 
[1927] 21. L. hs 263: CoA Me Ww. Rh. 
524; 22 Alta J... 467.—-CA 


1590. Add. Annotation :-—As lo (2) Refd. Bottomley 
v. Bannister (1931), 101 L. J. K. B. 46. 


1592. Add. Annotation :—-Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 


1616. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 
1628. Add. Annotation: —Refd. Oldbam  v. 

Sheffield Corpn. (1927), 186 L. T. 681. 


1632a. Temporary obstruction only. |— 
HARPER v. HADEN (G. N.) & Sons, LTb. 
(1932), 96 J. P. 525; 76 Sol. Jo. 849, C. A. 

1634. Add. Annotations :—Consd. Swadling v. 
Cooper (1930), 46 T. L. R. 597. Refd. Har- 
grove v. Burn (1929), 46 T. L. R. 59. 


1637. Add. Annotations :—Consd. Hargrove v- 
Burn (1929), 46 T. L. R. 59; Swadling v. 
Cooper (1930), 46 T. L. R. 597. Refd. The 
Vectis, [1929] P. 204; The Chatwood, [1930] 
P. 272; M‘Tlean v. Bell (1982), 48 T. L. R. 
467. 

1652. Add. Annotation :-—-Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1937]2 K. B. 566. 

1657a. ——-— Trees.]---STILLWELL v. NEW WINDSOR 
Cornpn., No. 616a, ante. 

1668. Add. Annotation :—Refd. A.-G. v. Sharp 
(1980), 99 L. J. Oh. 441. 

1672. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. 2B. 401. 

1674. Add. Annotation :—-Refd. Blundy, Clark & 
Co. v. London & North Wastern Railway 
(1931), 100 L. J. K. B. 401. 


1675. Add. Annotation :-—Refd. Blundy, Clark & 
Co. vw. Tondon & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1677. Add. Annotation :--Refd. Blundy, Clark & 
Co. vu. London & North Hastern Railway 
(1931), 100 L. J. K. B. 401. 


1680a, - ---————.]—Deft. co. built a large hotel, in- 
cluding a kitchen, close to pltf.’s private resi- 
dence & with windows overlooking pltf.’s 
premises; & a hitherto quiet highway, with 
very little traffic passing over it, became a busy 








an tt rete a erences tee ee erence, 


PART 1X. SECT. 1, SUB-SECT. 16. 
i Contributory negligence -— 





the 


Ls 


accident : —7icld : 
deft. city, which under its 
is not Hable for injuries sv caused except 


Vol. XXVI.-—Highways. Cases 1590—1710. 


street with vehiclés constantly coming & going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
street, & the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance: (a) by obstruction of 
access to his residence ; (6) by depriving him 
of reasonable use of the public highway :— 
Held: on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 
order to maintain his suit, prove that he has 
sustained particular & substantial & dircct 
damage beyond the general inconvenience & 
injury to the public.—VANDERPANT v. MAyY- 
FAIR Hore. Co., Lrp., [1930] 1 Ch. 138; 99 
L. J. Ch. 84; 142 J.. T. 198; 94 J. P. 23. 

1684. Add. Annotation :—As to (1) Apprvd, Blundy, 
Clark & Co. v. London & North Fastern 
Railway (19381), 100 L. J. K. B. 401. 

1686. Add. Annotation :—Refd. Blundy, Clark & 
Oo. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1687. Add. Annolalion :-—As to (L) Refd. Vander- 
pant v. Mayfair Hotel Co., [1980] 1 Ch. 138. 

1688. Add. Annotation :—Refd. LBlundy, Clark & 
Co. ve London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1689. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1691. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1694. Add. Annolalion : —Refd. Blundy, Clark & 
Co. «. London & North Eastern Ry. Co., 
[1931] 2 kK. B. 331. 

1700. Add. Annotation :-—Refd. Blundy, Clark & 
Co. v. London & North Hastern Railway 
(1931), 100 L. J. K. B. 401. 

1709. Add. Annotation :—As to (2) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 185 L. T. 6. 

1710. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 





couinon to all persons using the street, 
& pltf., whose bouse was s0 situatod 
that persons coming froin it, in order 


fact that 
charter 


the 


q 

Fathire to wear adequate footirear.j— 
In an action for damages for injuries 
sustained by slipping on an icy side- 
walk, held that deft. city had not 
negligently permitted snow or ice to 
remain on the sidewalk ; &, moreover, 
pltf. was guilty of negligence which 
occasioned or contributed to the 
accident in that tho kind of footwear 
Which she was wearing was not 
ordinarily adequate to the circum- 
stances.—E NIGHT v. SASKATOON, CITY 
or, [1980] 3 W. W. R. 101; 4D. L. lh. 
1010.-—CAN, 


Qik, --— Municipality liable only 
for gross negligence.)-—The effect of the 
fer ‘ gross negligence ” in a statute 
Which imposes on a municipality the 
duty of keeping its streots in repair, 
hut provides that it shall not bo Hable 
for iujuries resulting from snow or ice 
Upon @& sidewalk “except in casos of 
kross negligence,” is that its duty in 
cases Within the proviso is substantially 
lower than its duly to keep its streets 
tree from other defects & dangers not 
BO specified.—JOUNSON wv. Sr. JAMES 
RURAL  MONICIPALITY, [1930] 3 
W e Ww. R. 84 ; 4 Lb. 1 WP lt. 120.—CAN, 


qQ iii, —--~ --——-.]}—In an action for 
daumugos for personal injuries sustained 
by falling on a patch of ice which had 
formed on a sidewalk the night before 


in causes of gross negligence had not 
placed sand or cinders on tho particular 
pateh of ice before the time of the 
accident, nine in the morning, did not 
under all the circumstances constitute 
gross negligence.-- STINSON v. KDMON- 
YToN Ciry, [1932] 1 W. W. RR. 839.— 
CAN. 


q iv. —--- ~----.]}—In an action for 
injuries sustuined by a pedestrian 
through a fall due to a slippery street : 
—Held; deft. city had been grossly 
negligent in not taking more care tuo 
prevent such = injuries.—-Wortre & 
WOLFE @ EDMONTON Crry, [1932] 1 
W.W.R. 129; affd., (1932) 1 WwW. WwW. R. 
BO) . 3 ]}). L. kR. 370.—CAN. 

sa, low of water—Meaning of.jJ— 
Water which soaks or sceps through 
& bank on land on to a road does not 
flow on to such roud.-—JARRAD 1. 
LOADER, [1928) 8S. A. S. Re 35.—AUS, 


PART IX. SECT. 3, SUB-SECT. 5. A. 


1670 v. ---- - -—.)--In an action 
for a mandatory injunetion requiring 
deft. to remove w verandah & steps 
attached to her house, which = en- 
croached upon a street in a village, & 
caused inconvenience to pltf. & other 
persons using the street :—Held: the 
inconvenience was such only as was 


21 


to gain access to the principal street 
of the village, had to make a detour 
by reason of the verandah & steps, 
suifered no special damage or injury 
by reason of the nuisance, & was not 
entitied to the relief claimed.— 
WHALEY vo. KELSEY, [1928] 2 D. L. R. 





268; 61 0. L. lt. 679.—CAN. 
1670 vi, -—--—- ——.J—ARDESAN 
JIVANJI wu. AIMAL KUVAIJI1 (1928), 





Kt. 43 Bom. 187.—IND. 


q i. J—-The owner of an nauto- 
mobile is not entitled to maintain an 
action against a simuniemality for 
damages for non-repair of a highway, if 
he has nut taken out a licence to 
permit him to operate his car.--- 
SAMPSON tv. ROBERTSON, [1925] 1 
D. L. R. 624; 57 N.S. R. 498.—CAN. 


qa ii. —-— Notice of claim.|—The 
absenee of the notice required by 
City Act, R.S. S. 1920 (c. 86), 8. 642, 
to be given the municipality is a bar 
to an action for damages for inujurics 
caused by snow or ice on a sidewalk.— 
HIckKMAN . Moose Jaw City, [1925] 
1D. LR. 715s [1984 ) 3 WL. WW. OR. 


I. L. 





S39.- CAN, 
— Gi, me ~e eee Sufficiency of.) 
McGrreaor wv. R. (Ont.), (1929) J 


D. L. R. 181.-eCAN. 


Cases 1711—1858a. 


1711. Add. Annolation :—Distd. Toward-Flanders 
v. Maldon Corpn. (1926), 185 L. T. 6. 

1717a. Remedy trespass not ejectment.]|—Dokr d. 
St. JULIAN SHREWSBURY (PARISH) v. COWLEY 
(1823), 1 C. & P. 123; 171 E. R. 1129, N. P. 


ENGLISH AND Empire Digest SupPLEMENT. 


1747. After this case add ‘‘ Comparé MAGISTRATES 
Nos. 508a, 508b.”’ 

1760. Add. Annotation :—Refd. R. v. ee 
Salop Justices, Hx p. Wright, [1929] 2 K. B. 
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Part X.-~-Interference with Highways under Statutory Powers. 


1761a. Duty of local authority--On request to 
exercise statutory powers.}] —- A local 
authority, requested to carry out in a ‘‘ street 
laid out but not dedicated ’’ constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera- 
tions; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complicd with. This applies to powers con- 
ferred by either public general or private local 
statutes.—DAVIES v. RIPON CORPN., [1928] 
Ch. 884; 97 L. J. Ch. 479; 139 L. T. 636 ; 
92 J. P. 153; 26 L, G. R. 530. 


Part Xl.—-—Excessive Weight and Extraordinary Traffic. 


1765. Add. Annotation :—Consd. BHastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29 

1771. Add. Annotation :—DiIstd. Kastbourne 


Sounty Borough v. Fuller & Sons (1928), 93 
J. P. 29, 

1772. Add. Annotation :—As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J. P. 29. 

1775a. —-—.]—Defts., who owned & used traction 
engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the highway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sink into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pitifs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), 8. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence :—Held: as agricultural traffic, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary traffic, & the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing & repassing; the injury 


to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 
& other conditions; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the part of defts.—EASTBOURND 
Counry Borouay v. FoLter & Sons (1938), 
93 J. P. 29; 72 Sol. Jo. 762. 

1810. Add. Annotation:— Distd. Eastbourne 
County Borough v. Fuller & Sons (1928) 
93 J. P. 29. 

1841. After this case add ‘“ See, also, No. 1852, 
post.” 

1844. To the existing parugraph add as follows :— 

The surveyor of a highway gave a certificate 
under the above sect. to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships :—Held: the first 
certificate was good, &, with regard to 
expenses incurred before it was made, the 
dike of six months limited by Summary 
urisdiction Act, 1848 (c. 43), s. 11, for 

recovering the amount began to run from the 
date of the first certilicate. 


1852. After this case add ‘‘ See, also, No. 1841, 
ante.” 

1852a. —-~ Where more than one certificate 
given.|}-—-WirraL Hiahway Boarp v. New- 
ELL, No. 1844, ante. 

1858a. ——— Where several contracts.]|— Mrsom 
URBAN COUNCIL v. LONDON COUNTY COUNCIL, 
No. 1818, ante. 


PART IX, SECT. 3, SUB-SECT. 5. 


SW. Cost of fencing bank --Whether 
within fivrgh Police (Seatland) Art, 
Pod2, 4. P90.) --The magistrates of u 


burgh, founding upon the section, 
brought au action against the owners 
of a sleep natural bunk, which sloped 
down from the side of a street to 
the sea shure, in order to recover 


the cost. of fencing the bank :-—ZHeld : 
the gect. was inapplicable, in respect 
that, in view of thelr ambiguity, the 
words “‘any other place” fell to be 
eonstrued in the light of the context 
& of the heading of the group of sects. 
in which they occurred, &, so construed. 
the places to which the section referred 
were limited to places rendered danger- 
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ous by some artificial construction 
eonnected with buildings or streets.-— 
Bockimn MAGISTRATES 1 SEAPIRLD'S 
(VOWAGER COUNTESS) TRUSTEHS, [1928] 
S. C. 525..—SCOT. 


PART IX. SECT. 8, SUB-SEOT. 
——- —-~,J--h. v. FITZqBRALv 


di. -} 
(1876), 39 U. C. R. 297.—OAN. 


1872. Add. Annotation :—Refd. Eastbourne County 
Borough v. Fuller & Sons (1928), 93 J. P. 29. 
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1876. Add. Annotation :—-Refd. Eastbourne County 
Borough v. Fuller & Sons (1928), 93 J. P. 29. 


Part XII.—Stopping-up or Diversion of Highways. 


1887. Add. Annotation :—Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 
1894a. Consent of owners of land abutting 
on highway—Condition precedent.|—By scct. 
59 of a local Act ‘‘ the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
is unnecessary on such terms as to the vesting 
of the soil & other matters as may be agreed 
on between the corpn. & the owners & lessces 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of way & other rights 
in, over or ee the same shall be absolutely 
extinguished.”’ By sect. 117: ‘‘ Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 
may appeal... to the next practicable ct. 
of quarter sessions under & according to Public 
Ilealth Act, 1875 (c. 55), 8.269” :—Held: (1) 
it was a condition of the making of an order 
under sect. 59 that there should be an 
agreement between the corpn. & the owners 
& lessees of buildings & lands abutting on the 
highway ; (2) the ‘‘ highway ’’ must mean the 
whole highway & not any part thereof; & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part 
of the highway stopped up.— LINTON v. 
NEWCASTLE-UPON-TYNE CoRPN. (1929), 142 
L. T.49; 94 J. P. 20; 27 L. G. R. 607, H. lL. 





1894b. —-—- —_-- —-—- Meaning of highway-——Not 
confined to part of highway stopped up.]— 
LIN®tON v. NEWCASTLE-UPON-TYNE CORPN., 
No. 1894a, ante. 


1897. Add. Annotation:—Refd. Oldham »v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


1922. Add. Annotation :—Apld. R. v. Postmaster- 
General, La p. Carmichael (1927), 96 I. J. 
K. 8B. 347. 

1958. Add. Annolation :-—Refd. Brown v. Harrison, 
Hourani v. Same (1927), 1387 L. T. 549. 


1979a. ---- Not costs of preparing for appeal - - 
Order abandoned.!—Ri. v. WiNG (1825), 4 
B. & C. 184; 6 Dow. & Ry. K. B. 3233 5 
Dow. & Ry. M. C. 184; 37. J. O. S. K. B. 
201; 107 BK. R. 1028. 

1984. -idd.. Annotution: --Refd. West Midlands 
Joint Klectricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J.P. 159. 

1986. Add. Annotation :—Consd. Port of London 
Authority o. Canvey Island Comers. (L931), 
10) T.. J. Ch. 68. 





Sircr. 1—METROPOLITAN. 

For references to London Building Act, 
18V-4 (c. cexiii.), sce, now, London Building 
Act, 1930 (c. clviii.), which replaces the 1804 
Act. 


Part XIll.——Streets. 


1997. Add. Annotation :—Consd. lloward-Flanders 
v. Maldon Corpn. (1926), 135 L. 'T. 6. 

2032. Add. Annotation :—-As to (2) Consd. A.-G. v- 
Hornsey B. ©. (1926), 43 T. L. R. 92. 

2039. Add. Annotation :—As to (2) Consd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 178. 

2044. Add. Annotation :—Apld. Dennerley  v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
2075. ddd. Annotution:—Apld. Dennerley v. 

Prestwich U. D. C. (1929), 141 L. T. 602. 

2076. Add. Annotation :—Apprvd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2087a. - ---- Boundary wall. }—In defining a general 


line of buildings under London Building Act; 
1930 (ec. elviii.). s. 22, a boundary wall cannot 
be taken into consideration either by the 
superintending architect or by the Tribunal 
of Appeal on an appeal trom his certificate. 
——Mornins MACHINE Co., Lrp. ao. LoNnbDon 
County Councin, [1932] 1 K.B. 7645 101 
LBL. d.K.B. 259; 117 LT. 457; 95 J. P. 202; 
2077. G. R. 627. 

2093. .ddd. Annotation :-—Consd. Black v. George 
Parker & Sons, Lid. (1929), 142 L. T. 130. 

2100. Add. Annotations :—Consd. Sittingbourne 
U. D. C. v. Lipton, Ltd. (1930), 47 T. L. R. 
120. Refd. Molino Machine Co. v. L. C. €. 
(1931), 05 J. P. 202. 


PART XI. SECT. 4, SUB-SECT. 6. 


1872 i. General rule.}—It fa not the 
total sum actually spent on repair that 
(4 recoverable by the road authority, 
whether that repair involves recon- 
struction or not. Rogard must be 
had to all the circumstances of the 
euse ; the state of the roads when the 
extraordinary traffe commenced, its 
general charactor & suitability for the 
traitie reasonably to be expected 
thereon, the amount of ordinary 
Lraffic whether of deft. or other persons, 
& the extent & nature of the repairs 
reasonably required. Deductions 


should also be mado if roads when 
repaired are in a better condition than 
before extraordinary traffe com- 
menecd.—Down County COUNCIL ¥. 
Stmwakt, [1927] N. 49.-——IR. 

1881 i. Deductions & allowances--— 
Improvement of road due to repair.jJ— 
DowN COUNTY COUNCIL v. STEWART, 
No. 1872 4, anfe.-—IR. 


PART XII. SECT. 2, SUB-SECT. 1. 
sx. Neressity for compliance with 
statutory formalities.|—Held : a public 
highway cannot be closed without 
complying with the statutory for- 
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malities. —LARCHER v. SUDBURY TOWN 
(1913), 24 O. W. RR. 659; 4 O. WL NN. 
1289; 11D. L. RK. 111.-—CAN. 


PART XII. SECT. 2, SUB-SECT. 2.-—-A. 

h Onder llighway Act, 
R.S.N. 2B., (92T-- Duty of jury under 
sect, 30) to consider whelhcr highway 
necessary. ---R. ov. BeLLIVEAU, Ha a, 
psa (1930), 1 M. PP. kh. 28. - 


‘ 
Lo 


h ii, ------ -- —- Duty of supervisor to 
view lands—~Amounts to judicial act. 
-—-R. ve. BRLLIVRAU, Er p. TR BUANe 
(1930), 1 M. P. R. 28.—CAN, 


Cases 2102 —2285a. 


2102. Add. Annotation :—Consd. Sittingbourne 
vee C. v. Lipton, Ltd. (1930), 47 T. L. R. 


2208. Add. Amnotation :---Apld. Ashby - de -la- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 


2204a. Recovery of expenses of repairing 
dangerous structure—London Building Act, 
1894, s. 116—Summary Jurisdiction Act, 1848 
(c. 43), $.11.]—A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by scct. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made :—Held: the six months’ limitation of 
time applied to proceedings under sect. 116 (1) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed.—LoNDON CouNTY 
COUNCIL v. OWNER OF 14, LEE-STREET 
STEPNEY (1926), 1385 L. T. 182; 90 J. P. 
145; 42 T. L. R. 543; 24 L. G. R. 386, D.C. 


2229a. Part of premises fronting another street.|— 
Deft. in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The ficld fronted on E. road. In 1907 deft. 
purchased the ficld, but entered into a tenancy 
agreement letting it to her husband, & from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 J. 
road was made up, the usual course being 
folloWed under Public Health Act, 1875 
(c. 55), ss. 150 & 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft. of the expenses 
incurred in making up EH. road, on the whole 
of deft.’s property, including her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on BE. road :—Held: 
the house & grounds & the field must be 
considered as being one close, & as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — ALTRINCHAM URBAN DISTRICT 





PART XIII. SECT. 2, SUB-SECT. 2. 


sa. Purchase for widening & improve- 
ment— What ts due comp ion. ]—— 
fie MacponaLp & Toronro CoRPN. 
(1912), 27 O. L. R. 179 ; 40. W.N. 54; 
8 1D. LL. RR. 303.--CAN. 


on either or both 
sides of the street in question, provided 
land is required for the 
widening the street & tha 
roposed to be taken, is on either or 
0th sides of the strect & whether or 


additional thereto 


ENGLISH AND Empire Dicest SUPPLEMENT. 


CoUNCIL v. O’BRIEN (1927), 91 J. P. 149; 25 
L. G. R. 369. 

22444. J—(1) A notice given to a 
frontager to make.up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words ‘‘ the same’”’ contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above scct. is sulficient.-— 
SUNDERLAND CoRPN. v. Gray, [1928] Ch. 
756; O7 L. J. Ch. 411; 136 L. T. 405; 91 
J.P. 52; 25 L. G. R. 139. 

2252a. ——— ‘* The same.’’|—-SUNDERLAND CokPN. 
v. GRAY, No. 2244a, ante. 

2253. Add. Annotation :---Consd. Cardiff Corpn. v. 
Cardiff Pure Icc & Cold Storage Co, (1930), 
95 J. P. 11. 

2254. Add. Annotation :—As to (8) Consd. Cardiff 
Corpn. v. Cardiff Pure Ice & Cold Storage 
Co. (1930), 95 J. P. 11. 

2254a. .] — SUNDERLAND 
GRAY, No. 2244a, ante. 

2268. Add. Annotation :——ds to (2) N.F. Sundcr- 
land Corpn. v. Gray (1926), 136 TT. 405. 

2280. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cardiff Pure Ice & Cold Storage Co. (1930), 
95 J. P. 11. 

2282a. Two streets repaired at same time.]-— - 
A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seck to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 

ose of making a proper apportionment.— 

ASH v. GILES (1926), 96 L. J. IX. B. 2163 1386 
L. 'T. 352; 91 J. P.19; 43 1. L. R. 1215 28 
L. G. R. 66, D.C. 

2285a. Effect of agreement between frontagers— 
Frontager not to be liable for maintenance of 
road until taken to by local authority— 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.| 
—Moore v. Topp (1903), 68 J. P. 433; 1) 
T.L. R. 642; 21. G. R. 376, C. A. 








CORPN. UW. 











Townsniv, COUNTY 9 OF 

LINCOLN v. SOUTH GRIMSBY 'TOWNSILLE 

purpose of (1921),19 O. W. N. 576; 58 D. LL. XK. 
the land 599,.—~ CAN, 


sd. Meaning of ‘* forming”  & 
“ making’? astreet.j--To “form” a 


sb. —-— Power to acquire land beyond 
quantity actually  required.)}—Held : 
under Municipal Corpns. Act, 1920, 
R.192 a rmunicipal corpn. is empowered 
when widening a strect, to acquire 
not only what land is required for that 
purpose, but also to acquire, if the 
corpn. deems it expedient, land 


not the land is owned in part by one 
owner & in part by another.—-WeEL- 
LINGTON CORPN. © DEALY, [1929] 
N. Z. L. 1. 352.-—N.Z. 


PART XIII. SECT. 2, SUB-SECT. 3. 


oi, ——.}—-Soutru Grmwssy Town- 
sniv v. COUNTY OF LINCOLN & NORTH 
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strect. is to alter its natural surface sc 
as to provide the desired shape or 
contour. To “ make” a street ilu- 
volves adding where nocessary ap 
artificial surface to the natural or 
formed surfacc of the stract.-—-Rowk 
». Disrricr CouNcIL or PrRosPEcr 
(1929), S. A. S. R. 462.—AUS, 


2316. Add. Annotation :—Refd. Dennerley  »v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 


2818. Add. Annotations :—Refd. R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929]2 K. B. 397. Consd. Dennerley 

. v. Prestwich U. D. C. (1929), 141 L. 'T. 602. 


2326. Add. Annotation :—Refd. I. R. Comrs. v. 
Sneath (1932), 48 T. L. R. 241. 


2340. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


2351. After this case add the following new sub- 
section :— 


vi. Other Cases. 


2351a. Action to recover expenses—-Form of writ— 
Names & addresses of owners not known.|—- 
Plitfis., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owncrs of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, ‘‘& the owners of certain lands 
adjoining ’’ the road ‘‘more particularly 
described in the indorsement ”’ on the writ, 
‘‘ whose names & addresses are not known to 
pitfs.’ Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word ‘‘ owners’”’ the words ‘ at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
~--/feld: the writ, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had the 
basis of statutory authority & was prescribed 
by Rh. S. C., Ord. 2, r. 3, & Appendix <A, 
Part 1; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons so sought to be made 
deits., & the words following A.’s name must 
be struck out.—FRIERN BARNET URBAN 
CounciLn v. ADAMS, [1927] 2 Ch. 25; 96 
L. J. Ch. 145; 186 L. T. 649; 91 J. P. 60; 
25 1.G. RR. 75, C. A. 

2353. Add. Annotations :—As lo (1) Refd. Sunder- 
land Corpn. uv. Priestman, [1927] 2 Ch. 107. 
As to (2) Consd. Payne v. Cardiff R. D. C. 
(1931), 47 T. Tu. R. 532. 


2357. Add. Annotations :---Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B.622. Refd. Paddington 
B.C. v. Finucane, [1928] Ch. 567. 

2360. Add. Annotation :—-Distd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
2364. Add. Annotations :—Apld. Paddington B. C. 
v. Finucane, [1928] Ch. 567. Refd. Bristol 

Corpn. v. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation :—Refd. Friern Barnet 
U. C. v. Adams, [1927] 2 Ch. 25. 

2367a. Form of writ.}—FRIERN BARNET 
URBAN OoUNCIL v. ADAMS, No. 2351a, ante. 

2367b. --— Before expiry of time for summary 
proceedings.|—-The two remedies conferred 
by Public Health Act, 1875 (c. 55), 8s. 257, 








PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (m) ii. 


sc. Owner at time of commencement 
vf action.}—-A municipal council did 
certain pacing, kerbing, & ttering 
work in a pnblic road. At that time 
defts. were the Joint owners of land 


of the lan 


Held: 


on the same side of the road & adjacent 
to the work done. 
wore taken to recover ay 
cost defts. pees with the ownershi 

- Thereafter the coun 
brought an action against them to 
recover half the cost of the work :— 
the words “‘ the owner for the 
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are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
i eh before commencing proceedings to 
enforce the charge created by the sect.--- 
SUNDERLAND CORPN. v. PRIESTMAN, [1927] 
2 Ch. 107; 96 L. J. Ch. 441; 137 L. T. 688; 
26 L. G. R. 64. 


2405a. Burial ground ‘‘ attached ’’ to place of 
worship.]|—The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 57), 
8s. 16, to a burial ground “ attached ”’ to a 
‘‘place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,’’ extends only to a burial ground in 
perce attachment or contiguity to the 
uilding, & does not include a burial ground 
at a distance, ‘‘ attached ’’ to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members.— 
Hoty Law SovutH BrovucuTon BuRtIAL 
BoarRD v. FAILsSwoRTH URBAN DISTRICT 
CounciL, [1928] 1 K. B. 231; 96 L. J. K. B. 
713; 137 T. T. 483; 91 J. PP. 104; 43 
T.L.R. 519; 25 L. G. R. 324, D.C. 
2405b. Vacant land adjoining chapel.]—An objec- 
tion was made by the trustees of a chapel 
to the inclusion in a provisional apportion- 
ment under Private Street Works Act, 1892 
(c. 57), of certain vacant land adjoining the 
chapel, on the ground that the land was 
exempt from expenses under sect. 16 of that, 
Act & Poor Rate Exemption Act, 1833 
(c. 30), 5. 1. The trustees were owners of 
the land, & at the time of the provisional 
apportionment it was their intention to erect 
a Sunday school thereon communicating by a 
corridor with the chapel :—Held: the land 
was not exempt from expenses as a ‘‘ place ”’ 
or ‘“‘ premises ’’ exclusively appropriated to 
religious worship within the above Acts, as 
the words ‘‘ place’? & ‘“‘ premises ’”’ refer to 
buildings only, & cannot include a piece of 
vacant land; & there was no evidence on 
which it could be held that the land was 
within the curtilage of or formed part of the 
site of the chapel._-ILFORD CORPN. v. MAt- 
LINSON (1932), 147 L. T. 37; 96,J. P. 185; 
48 T. L. R. 358; 30 1. G. R. 201. 


2409. Add. Annotation :—Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2419. Add. Annotation :—Refd. I. BR. Comrs. v. 
Sneath (1932), 48 T. L. R. 244. 

24238a. .]}—CHATHAM CORPN. v. WRIGHT, No. 
2447a, post. 

2430a. ———-.]—_CHATHAM CORPN. v. WRIGHT, 
No. 2447a, post. 

2430b. ——— After completion of works.!—When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 








time being’? in Local Government 
Act, 1919, 8s. 243, meant tho owner at 
the time of the commenccmont of the 
action, & therefore that defts. were not. 
liable.—ULMARRA MUNICIPAL COUNCIL 
vw. NOTARAS (1929), 29 S. R. N.S. W. 
501; 46 N. Ss. W. W. N. 179: 9 
LL. Ga. R, 80.—AUS. 


Before any rig be 
part of the 
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Cases 2430b—2449a. EinauisH AND Emprre Dicest SUPPLEMENT. 


have no jurisdiction to determine an objection 
under sect. 7.—FAULKNER 0. HYTHE CORPN.. 
(1927] 1 K. B. 5382; 96 L. J. K. B. 167; 136 
L. Tb. 329; 917.P.223; 43'T. TL. R. 55; 71 
Sol. Jo. 20; 25 L. G. R. 60, D.C. . 

2432. Add. Annotation :-—Refd. Faulkner ». Hythe 
Corpn. (1926), 43 T. L. TR. 55. 

2436. Add. Annotation :—Refd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 


2439a. Sale by owner —Necessity for demand 
on purchaser—Limitation of action.]—Defts. 
being a local authority having duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 57), s. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latter sold the land 
in question to pltf. without having satisficd 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon :—Held: 
(1) although defts. Might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made; (2) on the footing that Real Property 
Limitation Act, 1874 (c. 57), s. 8, was 
applicable, that sect. did not apply to defeat 
a claim against plitf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve years from that 
date had not elapsed.—DENNERLEY v. PREST- 
wich UrBAN Distritr Councin, [1930] 1 
K. BK. 384; 99 L. J. K. B. 25; 141 L. T. 602 ; 
045. P.34; 457. L. R. 659 ; 73 Sol. Jo. 530; 


the expenses thereof, & that in settling the 
apportionment of the balance of the expenses 
thereof, regard should be had to the greater 
or less degree of benefit to be derived from 
the works, by the premises of the frontagers, 
& they approved provisional apportionments 
on the frontagers which were duly served & 
deposited in accordance with the provisions 
of the Act. Two of the frontagers objected 
to the provisional apportionments on their 
premises, before justices, who expressed the 
opinion that the proposed works were not 
unnecessary; that the estimated expenses 
were not excessive; that the premises of the 
objectors should not be excluded from the 
apportionment; but they stated that they 
considered the proposed works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional apportion- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
part the apportionments on the objectors’ 
premises, by reducing each of these two 
apportionments by £100. ‘They confirmed 
the apportionments on the other frontagers : 
—Held: the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices. directly 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that which they had already agreed to grant. 

Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200; 
quash the whole of the apportionment; or 
adjourn the matter, giving the urban sanitary 
authority the opportunity of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
(per CUR.).—CHATHAM CORPN. v. WRIGHT 
(1929), 142 L. T. 481; 94 J. P. 48; 28 
L. G. R. 4, D. C. 


27 L. G. R. 618, C. A. 2449a. Time fixed by order—Reasonable time— 


2440a. - -— On default of instalment.]—A_ Jocal 
authority had carried out certain street 
improvements, & premiscs bad, under Priyate 
Street Works Act, 1802 (ce. 57), s. 18 (1), 
become charged with the sum apportioned 
to them in respect of the improvements, that 
sum being ordered to be paid c instalments :— 
Held: the local authority, under the powers 
eonferred by Private Street Works Act, 1892 
(c. 57), s. 13 (J), & Law of Property Act, 
1926 (c. 20), s. 101, had power to sell the 
premises, not merely when the whole of the 
apportioned sum was due, but also when an 
instalment was in default.—PAYNE v. CAR- 
DIFF RURAL DISTRICT CoUNCIL, [1982] 1 
NK... 2415 100 L. J. K. B. 626; 145 1. T. 
575; 95 J. P2173; 47 T. L. R. 532; 29 
I. Ge. R. 507, 


2443. Add. Annotation :-—Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2447, Add. Annotation :—Folld. Chatham Corpn. 
» Wright (1929), 142 L. T. 431. 


2447a. -—— -—~-—.}--An urban sanitary authority, 
acting under the Private Street Works Act, 
1802 (c. 57), resolved to execute certain 
private street works in a street. in their 
district, & to contribute a certain portion af 
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What must be considered. |— Under sects. 33, 
34 of Cardiff Corpn. Act, 1884, the corpn. 
made an order that a strect, not being a 
highway repairable by the inhabitants at 
large, should be paved, kerbed, etc., within 
two months. The estimate & plan deposited 
in accordance with sect. 33 of the Act showed 
that under part of the street a sewer was to 
be laid by the corpn. while the work was 
heing done, & the order showed that some 
of the frontagers were required to connect 
the works which they were required to do 
with the new sewer, Certain frontagers did 
not comply with the order, & the work was 
done by the corpn., &, after service of notice 
of apportionment of the expense of the work 
& demand for payment, the corpn. applied 
to the ct. by originating summons, for a 
declaration that the proper proportion of the 
costs of the work, with interest to date of 
payment, was a charge upon the premises of 
those frontagers, in accordance with sect. 54 
of the Act :-—Held: the time fixed by the 
order was not, in the circumstances, un- 
reasonable ; nor was there any evidence to 
establish that if the frontagers had done the 
work themselves the corpn. would have 
hampered them by laying the sewer simul- 


2470a. 


taneously with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
so, but not baving so complied, they were 
liable for the expense of the work being done 
for them & the corpn. were entitled to the 
relicf claimed.— OARDIrY OoRPN. v. CARDIF 
PourE Ice & CoLtD Sronraae Co., Lrp, (1930), 
95 J.P.11; 29 L. G. R. 29, 0. A. 


2466a. —-— Powers of magistrate.|—B. Corpn. 


proposed to execute certain private street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 46-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Hesps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. We reduced the estimate & ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the respective sums 
named in the provisional apportionment :— 
Held: inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, be must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof.—BIRMINGHAM COoRPN. v. MOTHER- 
GENERAL OF CONVENT OF SISTERS OF CHARITY 
OF St. PAUL (1927), 91 J. P. 186; 447. L. R. 
31; 25 TL. G. RR. 517, D.C. 


Not mortgagee of pews & vaults in & 


ee 
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under church.]—-CHORLTON UPON MEDLOCK 
(CONSTABLES & BURGESSES) v. WALKER 
(1842), 10 M. & W. 742; 12 Ta. J. Mx. 88; 
73,0. 1625 152 1. R. 67). 

2523. Add. Annotations :~-As to (1) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern 'Tavning Co. (1920), Ltd., 
[1927] 2 K.13. 566. Ae to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Generally, Refd. A.-G. v. Premier Line, 
Ltd., [1932] 1 Ch. 303. 


2584, Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 99 I. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Lid. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 


2572, Add. Annotation :—Refd. A.-G. v. Sharp 
(1930), 143 L. 'T. 367. 


2575. Add. Annotation :—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 


2580. Add. Annotation :—Consd. A.-G. v. Prices’ 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 

2580a. ----~- Conversion of two shops into one. ]— 
Defts., who had purchased two houses with 
the shops on the ground floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some _ proposed 
alterations. These consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the strect in a new position. The local 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re-. 
building, so as to entitle them to prescribe a 
new building line under the Public Health 
Act, 1875 (c. 55), 8. 155. They therefore 
refused to approve the plans & called on 
defts. to set the ground floor front back to 


PART XIII. SECT, 2, SUB-SECT. 6.- - A. 


sd. Single aecheme for several sirccts 
communicating with one another— Right 
of authority to recover cost fram owners. } 

-A municipal council in proceeding 
under Local Govt. Act, 1925, ss. 526, 
O27, may properly adopt a speciticution, 
estimate & scheme of distribution of 
the cost of forming, levelling. etc., 
several streets comniunicating with one 
another & enforee payment of a 
proportionate part of the cost of the 
Whole scheme against the owner of 
premises adjoining or abutting on 
one or more only of such streets. -- 
MACGOWAN v. ST. KILDA Crry, [1928] 
Vin. R. 4623 [1928] Argus L. R. 254. 

-AUS, 


se. ‘* Opening or establishing new 
slrect * —- What amounts to.} — Re 
roronto & Saunpura, [1931] 2 
Dod. TR. 8105 O. RR. 116.---GAN, 


sf. Notice to Pronerty owners—— 
Defective notice-— Kor less than pre- 
scribed period. |—SANDRINGHAM CITY 
CORPN. t. RAYMENT (1928), 40 ©. I. R. 
OfO; (19298) V. L. RR. 312; [1928] 
Argus L. R. 173.—AUS. 

Sg. Necessity for—Refore works 
entered upon.}—DUNN v. BRAYBROOK 
Sinkk, [1928] V. L. R. 454; [1928] 
Argus L. Rh. 286.—AUS. 


SX. Statutory liabtlity of City—-Non- 
Julfilment—-V alidity of subsequent statute 
imposing liability on frontagers.}-—By a 
Quchec statute of 1910 the City of 
Montreal within six months waa to 
Inacadamiso certain streets, including 
™ Street, ina township thereby 





annexed to the City, but later statutes 
postponed until May. 1925, the date 
for coinpleting the work. In 1910 the 
City had na power to charge the cost 
of paving streets against the frontagers, 
but statutes of 1911 & 1914 gave the 
City that power in the case of per- 
manent paving. In July, 1925, the 
ac passed a resolution that S. Street, 
which had not been macadamised, 
should be permanently paved & that 
the frontagers thereon should be taxed 
in respect of the cost. Accordingly, 
S. Street was permanently paved with 
asphalt. In 1928 resps., as frontagers. 
were assessed to tax wuder uo statute of 
that year, whieh provided that the cost 
of all pavings laid since Jan, LL, L919. 
should be charged to the frontagers 
at wa spocificd rate. All the statutes 
above mentioned were enacted as 
amendments of the City’s statutory 
charter of 1899 :—-7eld - having regard 
to the specific terms of the statute 
of 1928 it applied to S. Strect, notwith- 
standing the unfulfilled obligations of 
the City under tho statute of 1910, & 
aceordingly the assessment was valid.—— 
MONTREAL, (CITY) v. MONTREAT IN- 
DUSTRIAL LAND Oo., Lrp., [1932] A. ©. 
700; 101 L. J. P.C. 172; 147 1. OT. 
517, DP. C.—-CAN, 


PART XIII. SECT. 2, SUB-SECT. 6.—B. 

sh. Bye-law authorising onening of 
street—Before land acquired.}-—-A bye- 
law passed by the council of a town 
authurising the opening & improving 
of a street shown upon a registered 
plan, as a Jocal improvement under 
Local {Improvement Act, Ro S. O. 1927, 


27 


c. 235, was held not to be invalid or 
illegal because the Jand for the street. 
had not been acquired by the corpn. 
before the bye-law was passed.——Re 
Cirrus & LA SALLE Town, [1928 | 
21D. L. R.950; 62 O. L. 1. 140.-- CAN. 

sk. Bye-law providing for construction 
of sidewalks. ~ Street not opened—- Ultra 
vires.) —Re Coarvets & La SALir 
TOWN, [1928] 2 D. lL. BR. 950; 62 
O. T.. R. 140.-—- CAN. 

sl. Width of entrance to new street— 
Eristing entrance a narrow road---Over 
lund of third party. J-—-Rost v, SYDEN- 
WAM LOCAT. ADMINISTRATION & HEALTU 
Boary (1928), 49 N. L. R. 203.--S. AF. 

sm. Bye-law clasing part of road 
allowance-—No alternative way of access 
to private land—Invalid.] --GU.MORE v. 
WESTMINSTER, [1920} 4 D. L. RR. I; 
G4 O. L. lt. 344.—CAN. 


PART XIII, SECT. 2, SUB-SECT. 6.— D. 


b i. —-— Lols bordering on navigable 
river. J-- Land Registry Act, c. 23 of 
1906, «s. 68, dealing with the sub- 
division of land into town or other lots, 

rovides, inter alia, that, in case a lot 
iievders on the shores of any navigable 
water, strects leading to & continuing 
to such water must be shown at a not 
reater distance apart than 600 feet. :—~- 
7eld: the object, of the section was 
to require land abutting on navigable 
waters to he subdivided so as to 
provide straight & continuous access 
to the water at intervals of not less 
than 600 feet.-—Re LONSDALE [start 
(1907), 12 B.C. R. 3866. CAN. 


Cases 2580a—2644a. 


the existing exterior walls of the floors above. 
Defts. having refused to comply, this action 
was brought on the relation of the local 
authority & pltf. moved for a declaration 
that defts. were not. entitled to build beyond 
the prescribed line & for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line :—Held: the 
local authority had no power to prescribe a 
new building line under sect. 155, because 
(1) on the true construction of the sect. “ the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor.—A.-@. v. PricrEs’ ‘TAILORS 
(1928), Lrb.. [1930] 2 Ch. 316; 99 L. J. Ch. 
5Sll; 43 I. T. 416; 94 J. P. 226; 29 
L. G. R15, C. A, 


2580b. ~--—— ‘‘Front’’ of the premises-—What 


included. }—A.-G. v. Pricres’ TAtons (1928), 
LUrnp., No. 2580a, azite. 


2591a. Meaning of ‘‘ new building ’’—Recon- 


structed building not included.|-—BALLarp 
v. HORTON’S LisvaTeK, Lrp. (1926), 24 Lb. G. R. 
499, D.C. 


2592a. Meaning of ‘‘erections’’ & ‘‘ obstruc- 


tions ’’--- Includes petrol pumps.} -— Clause 
36 (a) of a town planning scheme, provided 
that “‘where a building line is shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or erection other 
than boundary walls & fences shall be 
erected or set up nearer to the street than 
such building line.’ Clause 40 (6) of the 
scheme provided that ‘‘ no post, rail, fence, or 
other obstruction shall be crected in front of 
any shop or business premises in advance of 
the building lines fixed by clause 36, clause 37, 
clause $9 or this clause.’? Clanse 70 of the 
scheme provides penalties for breach of these 
clauses. Applt., who was the proprietor of 4 
motor yarage, which was situated in an 
existing street for which a building line was 
shown on the map referred to in the scheme, 
erected two petrol pumps in a forecourt in 
front of his premises, Which was nearer to the 
highway & abutted thereon & was in advance 
of the building line shown upon the map & 
between that building line & the front 
boundary of the premises :—dJ/eld: the 
pumps were © creetions ” within clause 36 (a) 
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of the scheme & also ‘‘ obstructions ’’ within 
clause 40 (6), & applt. had been rightly con- 
victed of offences under those clauses.--- 
MACKENZIE v. ABBOTT (1926), 24 Ta. G. 1. 444, 
Db. c. 


2592b. Building already erected when building line 


prescribed-- Right to compensation— In re- 
spect of restriction on future extensions. |-— 
SurkEY County Council. v. CATERHAM 
ENTERTAINMENTS, Lip. (1930), 94 J. P. Jo. 
189, D. C. 


SUB-SECT., 8.—~JMPROVEMENT LINE IN STREETS. 


For ‘ Public Health Act, 1875,’ read 
‘ Public Health Act, 1925.” 


2592c. ‘‘ New erection ’’---What amounts to.]—- 


Held: the object of Public Health Act, 1925 
(c. 71), 8. 33, Is to facilitate the widening of 
streets by enabling Jocal authoritics to pre- 
scribe an improvement line to which buildings 
will eventually be set back, & it is contem- 
plated that the authorities will for that pur- 
pose then exercise the power conferred on 
them by Public LLealth Act, 1875 (c. 55), 8. 151, 
of purchasing premises. In order not to in- 
crease the burden of compensation which the 
exercise of that power involves, Public 
Hlealth Act, 1925 (ce. 71). s. 38 (5), enacts 
that no new erection can be placed oa the 
street side of the improvement line.  Resps.’ 
shop had in 1908 been moved back, leaving a 
paved forecourt in front of the shop so moved 
back upon which they used tu expose their 
goods. After an improvement line had been 
prescribed in 1927, resps. again enclosed the 
forecourt into the shop, bringing the shop 
front back to its old level, which was beyond 
and on the street side of the improvement 
jine: —~Held: this was a “new... erec- 
tion”? within sect. 83° (5).—SITTINGBOURNE 
URBAN Districr CoUNCIL v. Lipron, Urp., 
[1931] dN. B. 53895 100 1. J. Is. B. 109; 
144 L. M241; 95 F P.1s; A7 TL. R120; 
20 L. G. BR. $38, D.C. 


2592d. --—— Increase of burden on local autho- 


rity.J|—SITTINGBOURNE URBAN  Districr 
COUNCIL v. Lieron, LYrn., No. 2592, ante. 


2596. Add. Annotation :— Generally, Retd. Salis- 


bury & Fordinghridge Distriet Drainage 
Board o. Southern ‘Panning Go, (1920), Ltd, 
Fos T] 2K. B. 566. 


Part XIV.—Footpaths. 


M Marx (1952), 45 7. db. RR. 624. 


2609. teed. Annolution : - As tf (2) Consd. Bryant 2619. Add. Annotation :--Apld. A.-G. & Public 


Trustee v. Wvolwich Metropolitan Borough 
Couneil (1929), 93 J. BP. 173. 


Part XV.-—Bridges and Approaches thereto. 


2630. Add. Cilalion :—¥5 Ju. J. Ch. 86. 
2644a. Agreement to maintain bridge over canal-- 


Extent of duty---Tow-path raised to avoid 
flooding —Whether council bound to raise 
bridge. |-- The construction of a canal involved 
the interception of a certain public road; & 


the canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under sect. 17 of the Kegula- 
tion of Railways Act, 18738 (c. 48), to keep 


the canal open & navigable. Ata later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would “ froin time to 
time & at all times thereafter well & suffi- 
cicntly maintain & repair the new bridge & 
the roadway & footpaths upon the same & 
the approaches thereto.” The agreement 
provided for a headway of six feet between 


the arch of the new bridge & the towing-pathb | 


passing under it. The bridge & the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were in 
@& mining area which had been subsiding for a 
long time prior to the agreement; & within 
sixteen years thereafter, owing to further 
subsidences, there was a general sinking of 
the bridge & the towing path. As, 
however, the water level remained the same, 
the railway co. found it necessary, in order 
to avoid fluoding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge & the towing path was 
reduced to four fect six inches, which was 
insufficient for the convenient working of the 
canal :—Jleld: the covenant on the part of 
defts. to ‘‘ maintain” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the water way, even although 
plifs. had found it necessary to raise the 
towing path.--GREAT WESTERN Ly. v, 
MONMOUTHSHIRE CouNTY CoUNCIL (1929), 
94). P.6; 27 L. G. BR. 569, C. A. 


2650. Add. Annotation :—Refd. A.-G. v. Hornsey 


I. OC. (1926), 43 T. L. RR. 92. 


2661, Add. Annotation :—As to (2) Distd. Great, 


Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 


2705. Add. Annotation :— Refd. Manchester Corpn. 


v. Audenshaw & Denton U. 
(1928), 139 L. T. 509. 


D. Councils 


2708a. Dock swing bridge—tLiability for main- 


tenance. |—Pltf. was injured by tripping 
over a nail projecting from the footway of a 
swing bridge which defts., the Port of London 
Authority, were under a statutory duty to 
maintain in repair, & which the public had 
a right to use only when it was not required 
to be swung open for dock traffic. The 
cause of the accident was the failure of defts. 
fo mnaintain the footway in good condition. 
In an action for damages :—-Held: the 


Vol. XXVI.—Highways. Cases 2644a—2766a. 


swing bridge was not a highway & defts. 
were not in the position of a surveyor of 
highways, & therefore defts. could not avoid 
liability on the ground of nonfeasance or on 
the ground that a surveyor of highways is not 
liable to pay damages to persons injured by 
his neglect of duty, & pltf. was entitled to 
recover.—GUILFOYLE v. PorT oF LONDON 
AUTHORITY, [1932] 1 K. B. 336; 101 L. J. 
K.B. 981; 1461.9. 91; 95 J.P. 217; 48 
T. L. R. 65; 75 Sol. Jo. 763; 29 L. G. R. 
659. 

2712. Add. Annotation :-—Refd. Manchester Corpn. 
v. Andenshaw & Denton U. DPD. Councils 
(1928), 1389 L. T. 509. 


2716. Add. Annotation :—-Apld. Manchester Corpn. 
oe U. C. & Denton U. C., [1928] 
th. 763. 


2717. Add. Annotation :—Apld. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1925] 
Ch. 763. 

2719a. ~ Damage by locomotive passing over 
bridge—Locomotive Act, 1861 (c. 70), s. 7.|-— 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
ability is upon that person. The above 
sect. does not make the owner & such other 
person jointly & severally liable for that 
damage.—SuUTHERN iy. Co. v. Gosporr 
Coren., [1926] 2 kK. B. 89; 95 L. J. WK. OB. 
545; 90 J. P. 161; 70 Sol. Jo. 6515 varied, 
[1927}) 1 K. B. 331, C. A. 


2766a. Liability of borough council—Bridge built 
since 1835—Public Health Act, 1875 (c. 55), 
s. 4.|\—In 1882 seven streets were, in the 
conrse of the development of an _ estate, 
carried across a river on iron yirder bridges. 
These streets subsequently became highways 
repairable by the inbabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were Hable to repair & keep in repair these 
seven bridges :—Held : having regard to the 
fact that the word “ street.”’ as defined by 
the above sect., includes. if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, plif. was entitled to 
the declaration.-- A.-G. vu. LLORNSiY BOROUGH 
CounciL, [1927] 1 Ch. 331; 96 L. J. Ch. 164; 
136 L. T. 502; 91 7. P. 61; 48 T. L. R. 92 ; 
70 Sol. Jo. 1197; 25 T. G. R. 260. 





PART XV. SECT. es alae 1.—A. 
a). 


di, —-—- —-—.}--Upon an applica- 
tion Lo a county et. judge for an order 
declaring a bridge about. to be built 
ACroRs @& stream to replace a_ bridge 
that. had been carried away by a storm, 
to he a county bridge, the sole question 
was whether the bridge was or would 
be ** of a greater length than 300 feet.” 
Within sect. 458 of the Municipal] Act. 
Nefure the approaches on the west 
side of the bridge were constructed, 
{ho waters sometimes crossed the 
highway considerably west of a point 
‘00 feet west of the eastern bank, & 
4 embankment that far west was 
rendered necessary on account of the 
Waters overfiowing the highway « 
being then constructed, became part 
Of the highway :—ZHeld + the embnnk- 
ment was rendered necessary within 


the meaning of the Act & the bridge 
was therefure of greater length thau 
300 feet.—Re PICKERING NX ONTARIO, 
{1930) 17. Te MR. 820; 64 O. TL. i. 


611.—-CAN, 

d ii, ——.J—RWr SANDUSK CRERK 
Bripvek (Ont.), 11926] 3D. L. Re bod. 
C 


PART XV. SECT. 2, SUB-SECT, 1.— 
A. (b). 


p i. .]— ie CALEDONIA 
& UHALDIMAND (1912), 22 0. W. OR, 
061; 3 O. W. N. 1654; 6D. 1. RR 
267.—-CAN. 
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PART XV. SECT. 2, SUB-SECT. 1. -C. 


ti, —-- Too dilapidated to renair.\- ~ 
BRYANT vv. TORONTO, [1932) 3 0) 1a. 
590,--CAN, 
29 


PART XV. sec 2, SUB-SECT. 2. — 


(c). 
O01. -—— Transfer of arca to muni- 
Paola }-- A railway co. coustructed 
& na 


ntained a bridge & Si acl 
by whieh a road was curried across 
their railway. The area in which the 
bridge was sifuated was subsequently 
annexed to a bureh, & the burgh 
autborities called upon the co., as 
frontagers to a private strect, to con- 
struct a paved footway along one side 
of the road :—wHield: assuming that 
the co. were frontagers to a private 
street, Burgh Police (Scotland) Act, 
1903 (ec. 33), s. 16, had not, either 
expressly or by implication, altered or 
extended these obligations.— Maais- 
TRATES OF LEVEN 8. LONDON & NORTH 
HASTRRN Ry. Co., [1926] 8. C. 428, 
SCOT. 


Cases 219— 458a. 
219. After this case add :— 





8. 2. 


Sus-sectT. 4.- -REMARRIAGE OF DIVORCED 


PERSONS. 


(Vol. XXVIL., p. 43.) 


To cross-reference add ‘‘ See, also, Marriage 
(Prohibited Degrees of Relationship) Act, 


1931 (c. 31), s. 2.” 
235. After this case add :— 


Usual place of worship of either party. ]--—Scee 
Marriage Measure, 1930 (No. 3). 


335. Add. Annotation :— Refd. 


Nachimson, [1930] P. 217. 


446. Add. Annotation :—Refd. 
Nachimson, [1930] P. 217. 


458a. 








PART JI. SECT. 6, SUB-SECT. 1. 


sh. Failure to comply with require- 
ments—-Effect of.}—Although a mar- 
riage licence, the publication of banns, 
or the consent of parents is made by 
statute a prerequisite to the solemnisa- 
tion of marriage, the non-fulfilment of 
said requirement does not render a 
marriage void or voidable, unless the 
statute expressly or by clear neccessary 
intendment so provides; & even the 
fact that the statute prohibits under a 
Ponalty other than nullity solemnisa- 
tion without observance of the require- 
ment does not imply nullity. The fact 
that a marriage was soleinnised without 
the licence or publication of banns 
required by sect. 3 of Marriage Act, 
1924, dovs not make the marriage void 
or voldable.—-WYlLIk (OTHERWISE 
PATTON) v. PATTON, [1930] 1 W. W. R. 
ae D.L. R. 747; 248.1. R. 285, 


PART Il. SECT. 6, SUB-SECT. 2. 


-+-In Dec. 1928, a 
woman brought an action of declarator 
of marriage against the representatives 
of a man who had died in Sept. of that 
year, averring that a marriage had been 
entered into between them by declara- 
tion de praesenti in Dec. 1922. 1t was 
proved that the partics had for many 
years prior to that date been on terms 
of intimate friendship, & that deceased 
had more than once proposed marriage 
1o the pursuer. On Dec. 28, 1922, at 
an hotel at which the parties were 
staying, they stated in the presence 
of three witnesses that they accepted 
one another as busband & wife. A 
document attesting the marriage was 
signed by the parties & by the wit- 
nesses. The pursuer & the three 
witnesses to the document deponed 
that the interchange of consent was 
serious, & was intended to constitute 
marriage, & that no other person was 
present -at the ceremony. On the 
other hand, a witness B. deponed that 
she was present during part of the 
ceremony, & that the proceedings were 
of the nature of a joke. <At the date 
of this ceremony the deceased was 
seventy-six & the pursuer was about 
forty. The pursver & one witness 
deponed that the parties occupied the 
same bedroom after the ceremony. 
The witness B. gave evidence to the 
contrary effect. 

The parties did not take up residence 
together. ‘Tho pursucr continued to 
carry on her profession as a teacher 
under her maiden name. Several wit- 
nesses dcponeth that deceased had 
subsequently introduced the pursuer 
to them as his wife. (ther witnessos 


t i.-—-—- -—. 
e 


.}~—See, now, Marriage Act, 1835 (c. 54), 


-}—The detail & strictness of 
proof of a marriage required in a@ criminal 
prosecution for bigamy is of a totally different 


| gave evidenco that deceased 
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standard from that required before a magis- 


deserted. 


trate who is dealing with the question of the 
maintenance of a wife alleged to have been 
In civil cases, 


where there is 


evidence of the fact of a ceremony of 


marriage, followed by cohabitation of the 


parties, everything necessary for the validity 


of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. 


The burden 


of impeaching the factum of a marriage & 


Nachimson~_v. party. 


the presumption of law semper preesumitur 
pro matrimonio, lies upon the impeaching 


Statement in Halsbury’s ‘The Laws of 


England,’’ Vol. 16, Husband & Wife, Part II., 


Nachimson v. 


Marriage, para. 604, approved.—SPIVACK v. 


SPIVACK (1930), 99 L. J. P. 52; 142 L. T. 


492 ; 
91. 


had 
denied that he was married to tho 
pursuer. Deceased died on Sept. 2, 
1928, leaving about £20,000. In his 
will, made two days before his death, 
he left the pursuer a legacy of £200 
under her maiden name :—AFA/eld: the 
exchange of serious matrimonial con- 
sent had been clearly established by the 
document & the evidence of the 
ursuer & the thrce witnesses thereto, 
. tho subscquent conduct of the parties 
did not displace this conclusion.-— 
DUNN tv. DUNN’S TRUSTEES, [1930] 
Ss. C. 131.—SCOT, 


t ii. Subsequent belief by one 
parly that marriage invalid,.}—~—Mere 
consent makes marriage, & the validity 
of the contract is not affected by the 
fact that one of the parties subse- 
quote forms an erroncous view that 
it was invalid for lack of some formality. 
com v. HLDER, [1930] 8. C. 68.— 





PART II. SECT. is SUB-SECT. 3.—- 


e 





Cc i. Parties within prohibited 
degrees.J}—Where it is disclosed to an 
issuer of marriage licences that there 
is a legal impedimont to the proposed 
marriage by reason of the relationship 
of the appcts. by consanguinity he 
acts properly in refusing to issue the 
licence.— Jie SEIDLER & MACKIE (Alta.), 
ee DL. R,4A78; 2W.W. WR, 645, 


PART II. SECT. 7, SUB-SECT. 5.— 
G. (a). 


gi. Formal consent filed after 
murriage—Verbal consent given before.) 
—Lrkr ARROWSMITH v. Lk AkROW- 
smite, [1931] 2 D. L. RR. 608; 1 
Ww. W. R, 616.—-CAN. 


PART II. SECT. 8, SUB-SECT, 2.—A. 


sa. Marriage of  Doukhoborisi.}— 
CHERNENKOFF v. CHERNENKOFF, [1930] 
a W. R. 165; 3 D. L. R. 1001.— 





PART II. SECT. 8, SUB-SECT. 4, 


sh. Under Indian Christian Marriage 
Acl, 1872—Retween Roman Catholica.) 
--A civil marriage contracted before a 
registrar in accordance with the pro- 
visions of Indian Christian Marr age 
Act, 1872, by persons professing the 
Roman Catholic faith is valid & legal. 
That Act deals with the forms of 
BOlemnisation of marti of all 
Christians in India, tncluc ing Roman 
Catholics.—SALDANHA v. ALDANTSA 
(1929), I. L. Rh. 54 Bom. 288, —IND. 


94 J. P. 91; 
Sol. Jo. 155; 28 L. G. R. 188 ; 29 Cox, ©. C. 


46 T. L. BR. 248; 74 


PART II. SECT. 9. 


sc. Narriage in foreiyn State— 
Celebrati by person with power to 
do s0.)-~MELLEN v. DOBENKO, [1927] 
oan L. HK, 1128; 61 0. L. R, 340.— 


PART Il. SECT. 10. 


bi, —-— —— Marriage Act, R.S. 4. 
1922 (¢e. 213), 8. 20.J—The above sect. 
cannot apply to an alleged marriage 
of which there was no solemnisation 
whatever. other than tho purchase of 
two wedding rings from an issuer of 
marriage licences & the pieces of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality which rccognises this 
proceeding as a valid marriage cere- 
mony.—PETSCHL v. Bucur (Alta.), 
[19261 4 D. L. R. 1185; [1926] 3 
W. W. R. 598.—CAN. 


PART IY. SECT. 11, SUB-SECT. 1. 


ei. -—— ~The doctrine, that 
a person who goes through a form of 
Inarriage mrust be presumed to have 
acted innocently & legally & that, 
until this presumption is rebutted, it 
must prevail over the presumption 
that a first husband or wife whose 
death was not proved, but who had 
not been heard of for over seven years 
before the second marriage, was alive 
at. the time thereof, can hayeno applica- 
tion where jt is found that the person 
relying on such doctrine did not act 
in innocent good faith in going through 
the form of a _ second ea 
IRWIN v. IRWIN (wan). {1926]}2 D.L. R. 
794; [1926] 1 W. W. R. 849.—CAN. 





e fi. Jompliance with Marriage 
Act, &. 21 (b).J—McUINN ». ETLERTON, 
ELLERTON v. ELLERTON, [1925] 2 

- Le. TR. 11863; £1925) 1 W. W. RR. 
962.—CAN. 


PART II. SECT. eo 2.-— 
. (a). 


478 i. Many yvears.j|}-—-P., a Natal 
native,from about 1897 until just before 
her death in 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
&® husband, who was atill living. There 
was evidence to show that P. & A. 
had both said before 1902 that they 
were not married, & there was no 
evidence of any registration of a 
marriage between P. & A. There 
was some evidence that P. & A. were 
reputed to be man & wife since the 
birth of their five children, all of 
whom had beon brought up & educated 
by L.’8 brother C., who had treated 
thern as his nephews & nieces :— Held: 


enough to rebut the presumption of 
Inarriage 
cohabitation of 
NYOKANA (1925), 46 N. Tl. R. 227.— 
S. AF. 


PART II. SECT. 11, SUB-SECT. 2.— 


Vol. XXVI.--Husband and Wife. Cases 510—643b, 


510. Add. Annotation: —Refd. Skipp v. Kelly 


(1926), 42 T. L. R. 258. 


586. Add. Annotation :—Apld. Spivack v. Spivack 


(1930), 99 L. J. P. 52. 


568a. 
580a. 


-~.}—SPrvACK v. SPIVACK, No. 453a, anie. 
-.+—-RALSTON v. RAtsTon, No. 2293a, 


po 
5838. ‘Add. Annotation :—Consd. Nachimson v. 


Nachimson, [1930] P. 217. 


Part Ill.—Personal Rights and Obligations arising from 
Marriage. 


595a. —-— Bankruptcy of husband.|—-The bkpcy. 


of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpcy., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife. The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 


611. Add. Annotations :—Consd. Place v. Searle 
(19382), 48 T. L. R. 428. Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 


640. Add. Annotation :—Consd. Place v. Searle 
(1982), 48 T. L. R. 320. 

641. Add. Annotation :——Consd. Place v. Searle 
(1932), 48 T. L. R. 320. 

642. Add. Annotation :——Consd. Place v. Searle 
(1932), 48 T. L. R. 320. 

643. Add. Annolation :—Consd. Place v. Searle 


(1932), 48 T. L. R. 428. 


Whether necessary to prove wife’s will 
Overborne by defendant.|—For pltf. to suc- 
ceed he must show that his wife did not elect 
to leave him, but was overborne by a stronger 
will (DARLING, J.).—-SANDERSON v. T1UDSON 
(1923), Times, Jan. 29, 1923. 


Se :—Overd. Place v. Searle (1932), 101 L. J. K. B. 
Hy) 





643a. 





maintenance for her within Summary Juris- 643b. -—--- -——.}-—A wife owes the duty to her 
diction (Separation & Maintenance) Acts, husband to reside & consort with him, & any 
1895 to 1925.—DEWE v. DEWE, SNOWDON v. one who, without justification, procures, 
SNOWDON, [1928] P. 113; 97 lL. J. P. 65; entices or persuades her to violate this duty 
188 L. T. 552; 92 J. P. 32 ; 447. L. R. 274 ; commits a wrong towards the husband for 
72 Sol. Jo. 69; 26 L. G. I. 191. which he is entitled to recover damages. In 
the evidence adduced was not strong services as natal 8 housekeeper.— affd., 


HOLMES v. Hoy 
the lengthy 
»& pe ees vt. CAN, 


ff i. —---—- 


arising from 





Alberta has the 


Se amuammacantad 


D. L. R. 979 ; [1927] 2.W. W. R, 253,— 


Liability for interim 
disbursements.}—The Supreme C 
ower in an alimony 
B action to grant the wife an order for 

« (@). ayment of interim disbursements.— 
REWRY v. DREWRY, [1928] 3 W. W. R. 


f1932]2 ND. a TR. 466; 0. Rr. 281; 
(1932] 4 D. L. R. 206.—CAN. 

s (p. 78) i. -—Semble : 
there is no common law rule that a 
husband is bound to maintain his wife 
while she is incarcerated in u ears 
asylum manent his conneny —A. -G, 
RAND A080). 8 hR. N. W. 568 ; 48 
N. 8. WN. 154 AUS. 


3 (Alta.), [1927] 2 








t. of 


iv. ——.}—R 

gu Sh pal 3D. Dy Ta QR. 664 ; [1926] 
S.C, R. 5 9.—~CAN. 

PART II. SECT. 11, SUB-SECT. 2.—E. 


953 ii. ——.]}-—- DAHLBERG v. SWAN- 
AON ie 3D. L. R. 669 ; at aes 1 
W. W. R. 617; 21 Sask. L. R. 388,— 


PART III. SECT. 1, SUB-SECT. 1. 


k (p. 76) i, —— - —— ——-— Effect 
of repeal of Judicature Act, 1922, 


Penne lite.}—An alimony action 
fun before the coming ey force 
of Domestic Relations Act, 1927, c. 5, 
75, ig governed as to pitt 8 rights 
& det. 's Nabtlity by Jud. Act, R.S 
1922, oc. 72, 8. 21, notwi thstainding ts 
repeal by said sect. 75.—OLARK 
CLARKE, 11998) 1 D. x a 249 ; [1927] 
3 W. W. R. 728.—CA 


( apeeensmemnn all tetas a aemmrmnrned 





Pro- 
éokerin by safe’ 8 ch ace J--WEITZEL. 
CAN STTZEL, (1928) 3 D. L. R. 261. 


a mee yas bee ea 
ge. € . was no 
entitied to succeed on aa alternative 
claim for a quantum meruit for her 


hh i Husband pur- 
aly denuding himself of his propery. } 
eee v. LIGHTHEART, [1927] 
1 L. R. 386; [1927] 1 W. W. R. 
393. —CAN. 


hh ii, Alimony 
provided for in prior separation agree- 
ment—Power of court to poe: ]— 
EKAWIN vt. nue [1927] 3 DL. R. 
383 ; Ae a Ww. W. R. 690; 21 
Sas k. L. R. 415.—CAN, 


rri, —~——— —--- Necessity for written 
aia for cohabitation d> restitution 
of conjugal rights.)-——Held: pltf. not 
entitled to decree for alimony, because 
she had not before action made a 
written demand for cohabitation & 
restitution of hg has penis —~ScotTr 
vw. ScoTr, [1930] 1 D. R. 53: 64 
O. L. R. 42%. --CAN. 


rr ii. - ---— Variation Pa hess 
diction of Supreme Court of N 
Scotia.}--McLrop vw. MoLEon, 11931} 
2D... HR. 364; 2M. PRP. R. 5595 revsg., 
11930) 3 D. L. R, 157.-—-CAN. 


rr iii. —-~-- -—~— Effect of @ecree as 
res jfudicata---Subsequent action for 
annulment.}-~THOMPSON v, CRAWFORD, 


ee thieiiehhenammnen! 











PART III. SECT. 2, SUB-SECT. 1.—A. 


sm. Courl cannot order wife to live 
apart from husband.J—A judge awarded 
a wife alimony & also cxpressed the 
opinion that it would be better for the 
arties to live apart for a time.. The 
ormal aoe contained a clause 
udjudging that pltf. vacate the 
premises :-—Held: the ct. had no 
ower to order the wife to leave her 
usband’s roof; &, even if the juris- 
diction existed, it would not be 
exorcised at the instance of the wife 
against the Be of the husband.— - 
ScoTr v. Scorr, [1! ee TDi. R. 53; 
64 O. JT. R. 42 2—CA 


PART III. SECT. 2, SUB-SECT. 3.—-B. 


645 ti. ——- ——.]—The statement 
ee claim in an action by a wife alleged 

at deft. had induced pltf.’s husband 
to depart & remain absent from the 
home, whereby pltf. had been deprived 
of the society comfort & protection of 
her husband & partially of his support : 
-—Held: the statement of claim was 
bad in law & disclo no cause of 
ig a ED A eaca oom HA peneeey {1929} 
V.L. BR. 1173 ar 9] Argus L 102: 
affd., 48 C. L 493; (1930), i R. 


Cases 643b—755b. 


order to succeed in such an action the 
husband need not prove that the will of the 


ENGLISH AND Emprre Digest SUPPLEMENT. 


497; 101 L. J, K. B. 465; 147 L. T. 188; 
48 T. L. R. 428, OC. A. 


wife was overborne by the stronger will of 647, Add. Annotation :—Refd. Re Wilkinson, Page 


the deft.—PLace v. SEARLE, [1932] 2 K. LB. 


v. Public Trustee, (1928] Ch. 842. 


Part IV.—-Effect of Marriage with Regard to Wife's Property. 


656. Add. Annolation :—As fo (1) Consd. Re Bower Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


Part V.-—Effect of Divorce or Separation with Regard to 
Wife's Property. 


753. Add. Annotulion :-—Consd. He Monro’s Settle- 
ment, Monro v. Hill, [1932] W. N. 167. 


755a. Effect of remarriage.|--In 1916 a post- 
nuptial settlement by P. was executed with 
his trustees whereby it was agreed among 
other things that they should hold two- 
thirds of the settled fund upon trust tu pay 
the income to the wife for her life. If she 
survived P. & married again she was to have 
the income of one-fifth for her life of the two- 
thirds during the subsequent coverture. 
Power to appoint the two-thirds was given to 
her by deed or will for the benefit of her 
children by the settlor, such power to cease 
on remarriage except as to the one-fifth, to 
the income of which she would still be 
entitled & without prejudice to any appoint- 
ment she might previously have made other- 
wise than by precluding her from exercising 
on remarriage any power of revocation 
reserved to her so far as regarded that part. 
of the two-thirds in which her interest then 
ceased. If she survived & remarried, the 
power to appoint new trustees conferred on 
her by the deed was to cease. There were 


141; 3 A. Ll. J. 437; (1930), Argus 
L. R. 105.--AUS. 

f i. .}—~In an action by a wife 
against ber husband’s father for alienat- 
ing the affections of her husband, she 
alleged that she was prevented from 
the companionship of her husband & 
infant daughter by deft.’s conduct in 
keeping her husband away from her, 
so that sho was compelled to support 
herself as best she could. There was 





by husband to reduce it into possession, 
he can only maintain an action for it 665. 
as the representative of his wife 

though he may be beneficially entitled sk. 
to it.—COmLLIn. Canin (1850), 7 
N. B. QR. (2 All.) 103.—CAN. 


se. Husband not constituted agent o 
uife by marriage.}—A husband is 10 
prima facie an agent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 


8 ww 


four children of the marriage, all born before 
the execution of the deed. In 1919 the 
marriage was dissolved, & by a deed poll in 
1922 the wife appointed the two-thirds to the 
four children of the marriage, reserving a 
power of revocation & new appointment. 
Shortly after she remarried. On &@ summons 
taken out by the trustees asking whether as 
from the remarriage they should pay her the 
income of the two-thirds or of one-fifth 
thereof, whether she was entitled to exercise 
the power of revocation & new fe aeripees 
reserved by the deed poll, & whether she still 
retained the power to appoint new trustees : 
-—Held ; except in so far as the wife’s power 
of appointment in future was concerned, ber 
position under the deed was wholly un- 
affected by the remarriage she had contracted. 
—~ Re PILKINGTON’S SETTLEMENT, PILKINGTON 
Uv. eee (1923), 129 L. T. 629; 67 Sol. Jo. 
679. 


Annotation :—Consd. Re Monro‘'s Settlement, Monro v. Hill, 
11932] W. N. 167. 





Trust for wife after husband’s death 
** until she shall marry again ’’—Not applic- 


p. TRNOHA (Can.), [1927] 4D. L. R. 
—CAN. 


————-,]-—In determining as 
between an execution oreditor & the 
wife of the debtor whether the crops 
grown on certain land were the pro- 
perty of the debtor or his wife, held that 
the effect of the judgment in Banque 
Canadienne ationale v. Tencha, ie 
that the issue must be decided on the 
answer to the question, whose land was 





no allegation of making defamatory 
statements by deft., & there was no 
allegation of malice:— Held: no 
reasonable cause of action was shown. 
--TALMAGE tv. TAULMAGE, {1928] 8 
D. L. R. 15; 620. L. BR. $09.—CAN. 


PART IV. SECT. 1. 


n i. —— Acquired & disposed of 
through husband-——Belong to huaband.|— 
A number of hogs, either the progeny 
of two hogs acquired by a wife as com- 
ponruo8 for services performed by 

er for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the efforts & the expense of her hus- 
band :—Held: they did not belong to 
the wife as against the husband’s 
ereditors.--JOUN DEERE PLow Co. v. 
Bowen, (1924] 1D. L. R. 7693 [1925] 
{ W. W. i. 357.- -CAN, 

sd. Legacy to wife--Death before 
reduction into posaession---Right of 
husband as representative of wife.|-—It 
a legacy is bequeathed to a married 
woman, who dies before any act done 


to prove that he is her agent.— 
MILLARD v, BEVAN LUMBER & SHINGLE 
Co., LTp., [1928] 2 D. L. R. 367; 39 
B. C. Rt. 430.—- CAN 


° 


PART IV. SECT. 2. 


sf, species * interest. |--STaNn- 
DARD BaNnkK v. BOULTON (1878), 8 
A. R. 93.—CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 


sg. Not business carried on in 
pa ee with husband.}—CoHN v. 
Canary (BH. C.), [1925] 4 D. L. R. 431: 
[1925] 3 W. W. R. 357 ; a [1925] 
3D. i. R. 223; (19295) 2 W. W. R. 
563.--CAN. 


sh. Crops groun by wife—On hue- 
band’s land—Strict proof necessary. }— 
ANDERSON v. JOHN DEERE PLOW Co., 
Lip. (Sask.), [1926) 4 D. L. R. 258: 


sj. ~— On wife's land—Burden of 
~—BANQUE CANADIENNE NATION: 


it that produced the crops, & not 
on the answer to the question, whose 
business was the akepasay 7 operations 
which produced them.—MayYER (F.) 
Boot & SHoe Co. v. MOELLENDORF, 
(193013 W. W. R. 68; 4D. L. R. 506; 
1931]1 D. L. R. 360; [1930] 3 W. W. 
er reved., 25 Alta. L. HK. 76.-—- 


PART IV. SECT. 7, SUB-SECT. 1. 


sl. Conveyance to husband & wife— 
Creates tenancy in common.}|—At com- 
mon law, under a conveyance of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Married 
Women’s Property Act is to enable the 
wife to take as though she wero & 
feme sole & so the effect of the marital 
relationship is ended so far as real 
property is concerned. Under Con- 
veyancing & Law of Property Act, 
R. 8. O., 1927, c. 137, 8. 12, they now 
take ag tenants in common.—~SPRING 
v. KINNER, pees D. L. R. 728; 62 
O. L. R. 562.—OAN. ; 


Vol. XXVIL.-—Husband and Wife. 


able to remarriage during first husband’s life- 
time.}—Re Monrko’s SETTLEMENT, MONRO v. 
Hitz, [19382] W. N. 167; 174 L. T. Jo. 28. 
757a. Husband entitled to income of trust fund 
during separation.)—DUNOAN v. CAMPBELL 
(1842), 12 Sim. 616; 6 Jur.677; 59 EB, R. 1269. 


Cases 755b-—1162. 


A at ar ‘—Apld. Re Barnard, Barnard v. White (1887), 56 


L. 1.9 e 
786. Add. Annotation :—Refd. 
v. Cook, [1926] A. C. 444. 


787. Add. Annotation :—Refd. 
v. Cook, [1926] A. C. 444. 


Part Vl.—Disposition of Property. 


807a. Accrued arrears of annuity—-Payment of 
dividend in bankruptcy.]|—-Re HorRNn’s SETTLeE- 
MENT, Coutts & Co. v. Ducarssa Dusmetr 
DE Smourns, [1982] 2 Oh. 180; 101 L. J. Ch. 
859; 147 L. T. 492. 


906. Add. Citations :—revsd. sub nom. PusBtio 
TRUSTEE v. WOLF, [1923] A. C. 544; 92 
L. J. Ch. 520; 129 L. T. 738; 39 T. L. R. 
553 ; 67 Sol. Jo. 687, H. L. 

965. Add. Annotution :— Apld. Townshend v. Child 
(1932), 48 "I. L. R. 575. 

986...4dd. Annotation :—Generally, Refd. Capron 
v. Capron, [1927] P. 243. 


1007. Add. Annotation :—Refd. 
Bosworthick, (1926] P. 159. 


1086. Add. Annotation :—Refd. Re Alington & 
L. ©. C.’s Contract, [1927] 2 Ch. 258. 


10538a. —--—- Cause of action arising before marriage 
Liability for costs arising after marriage. ]|— 
A widow commenced an action against a pro- 
fessional man, from whom she claimed 
damages for alleged negligence. Before the 
trial of the action she remarried. At the 
trial judgment was given for deft. with 
costs :—Held: (1) the liability to pay costs 
was one wholly arising at a date when pltf. 
‘was a married woman, & was therefore pay- 


Bosworthick v. 





PART Vi. SECT. 1, SUB-SECT. 5.- 
B, {. 5 Gr. 352.—CAN, 
9111. Assignment i erative—Trans- 0 ii. 





ee oe 


Effect. }—WaALLIS tv. 


Held: an effectual 


A.-G. for Alberta 
A.-G. for Alberta 


able out of her separate estate & not other- 


wise ; 


(2) there was jurisdiction 


under’ 


Married Women’s Property Act, 1893 (c. 63), 
s. 2, to order & enforce the payment of costs 
out of that separate estate whether subject 
to a restraint on anticipation or not; (3) such 
an order vught to be made having regard to 
the circumstances in which the action had 
been commenced & prosecuted.—Town- 


SHEND v. CHILD (1932), 147 
T. L. R. 575. 


L. T. 278; 48 


1054. Add. Annotation :—-As to (1) Consd, Town 
shend v. Child (1932), 48 T. LL. BR. 575. 


1057. Add. Annotation :—Refd. 


Child (1932), 48 T. 1. R. 5765. 


1068. Add. Annotation :—Consd. 


Child (1932), 48 T. L. R. 575. 


1066. Add. Annotation :—Consd. 


shild (1932), 48 T. L. R. 575. 


1067. Add. Annotution :—Consd. 


Child (1932), 48 T. L. R. 575. 


1079. Add. Annotation :-—Refd. 


Child (1932), 48 T. L. R. 575. 


Townshend  v. 
Townshend — v. 
Townshend vw, 
Townshend wv. 


Townshend +. 


1106. Add. Annotation :—Apld. Re Mathieson, 


[1927] 1 Ch. 283. 


1162. Add. Annotation :—Refd. Re Lloyds Bank, 


BurRTON (1855), 


rae: wife has no status under said Act 


oppose the validity of an assignment 


o the land executed by her husband 


fer to pay husband's debts. }-—TROpRIGUE 
*, DOSTIE & vacnoN. on 7)4D.L. R. 
1139 : ; [1927] 8. 563.-—CAN. 


PART VI. camel I inaiesiaa 5.— 
« (a e 

951 v. —— .}-UNION BANE 

ot aa [1925) 4 D.L. R. 1057.— 





PART VI. SECT. 3, SUB-SECT. 1. 


d i. Not on conveyance of 
equitable estate.|—ADAMS v. LOOMIS 
phe 22 Gr. 99.—-CAN. 








RTLEY v. MAY- 
ee an 28 0. R. 508. —CAN. 


——.}+—-ELLIoTT v. BROWN 
assay 11 A. R. 238.—OAN. 


k ii, ——— Sale as a i 
ance not impeachable on nd of non- 
compliance with stat utory formalities «+— 
GRAHAM ¥, MENCILLY (1869), 16 Gr. 
661.—CAN. 

80. Pledye of wife’s shares as security 
for husband—Absence of independent 
advice—Onus of ptoof of durcss.}— 
MACKENZIE v. ROYAL BANK OF CANADA, 
11932) 3 D. L. TR. 474.—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 


1190 i. Purchase out of wife’s income 

Land conveyed in own name—-Result- 
‘ny trust.|---A resultiug trust. held to 
have arisen In favour of a wife whose 
uoney, it. was found, had been used in 
the parchase of land the title to which 
w 48 taken in the name of her husband. 

- Morris v,. Morris & FRENOG, (1931) 
3 W. W. R. 427.—OAN. 


c i. Conv. yance by husbund alonc— 


crmrnew wipes cormeerwemememss | Feeweunam 


~}— 
tranater of his marital rights in the 
land conveyed.—ALLAN v. LEVES- 
CONTE (1857), 15 U. CG, uy 9.—OAN. 


oc iii, ——— .J—Held: a deed of 
gift executed by a Burmese Buddhist 
husband without his wife’s consent of 
part of the joint property of the 
marriage is wholly void & conveys no 
title to the donee in respect of the 
orts to convey.— 
¥1 (1929), I. L. R. 





property which it p 
. Po. U. v. MATOR 
7 Ran. 374.—IND. 


sl. Property used & maintained ed 
husband — No diel ia of ae 


wife.|-—CALHOUN v. RREI ( Sask), 

(1927) 4DL. k. 8083. [1927] 3 
W. R. 429. ees 

—— -——.}—§ SHARP, 


ur : J 
[1927] 1 W. W. R. 965; at "Saak. L. R. 
es paste 
tfe not examined— 
Certificate of examination fraudulently 
signed.}—~Title set aside, subject to 
the rights of an innocent purchaser 
from the transferee to obtain the land 
on the terms of his ME with the 
transferee.—FROSTAD 9 gis {1927} 
83D. L. R. 916; (1927) 2 . W. R. 
§50; 21 Sask. L. R. 603.—C Laan. 


1 iti, ——— -}~-The fact that the 
husband m: makes his home on certain 
land, in which he & another have each 
a one-half interest, brings it within 
Homesteads Act, 1915 (ce. 29).— 
ed rare v. MoDouGaLn, (1919) 2 

Ww. W. R. 637 : 12 Sask. L. R, 389. ee 


liv. —— ~- ---~-.]-—After a nomes eee 
under Homestead Act has ceased to 
be such owing to_ its anent 
abandonment as a place residence 


5 





i RI 





prior to said date, although the assign- 
ment was not executed, as the Act 
ques it to be, by ber ; & her husband 

no better position in this respect 
ubae ae is.— DOUGLAS v. ADDIR, 11928] 


L. R. ee [1928] 3 W. W. R. 37; 
afta vs {1920 29) 2 D LL. R. 101; ; Ww. W. * 
R. 463.—CAN 


lv. - Order depeniig with con- 
sent of wife to Cee granted 
under Dower -Act.}—Where a husband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
ort her & his treatment of her was 
ound to have conduced to her adultery, 
it was held that it would not be “ fair 
& reasonable under the circumstances,’’ 
to t an order under Dower Act, 
R. 8. A. 1922, c. 135, 8. 8, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, s. 3, as it now stands a 
disposition of the homestead by the 
husband without the wife’s consent, 
when there is no order dispensing 
with it, is absolutely null & void, & 
not so merely as it affects the wife's 
interest therein.—He MILLER, (1028) 
1D. L. R. 147; [1928] 3 W. W. 


1 vi. 


Action by wide to set « 
agreement for sale by hu: 


sband. } 7. AKER 





»o BAKER, [1932] 3 WwW, W. RT. 375.— 
gee 
——~ ~--~ Pesidence condition 
epoedenL }-- PEND og .% PENDLE- 
TON, {19287] 2 W. W. R. 720; 21 Sask. 
J.. R. 679.—CAN. 
o i. -—- eo gee a wife —Whern 
dispensed Joa }+-ABSKI v. ASKIN, 
hues! 4 Dd. . ht. 1068: 1 WwW. W. R 


663; 23 8S. i R. 631.—CAN. 


1228a. 


oe a & Lederman v. Bomze, [1931] 1 


1208. Add. Citation :—8 W. R. 333. 
1220. Add. Annotation :—Refd. Royal Exchange 


Assce. v. Hope, (1928] Ch. 179. 


Necessity for survivorship of wife. ]}— 
In the year 1876 a husband during the life- 
time of his wife took out a policy on his life 
with an assurance co., whereby,. after a 
recital that the assured ‘ for the benefit of 
his wife ’”? in pursuance of Married Women’s 
Ae Sah se 1870 (c. 93), had proposed to 
the co. to effect an assurance on his own life 
for £500, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the co. should be liable to pay to the exors., 
administrators & assigns of the assured the 
sum of £500. In 1918 the wife died, & in 
1929 the husband died without having 
married again. In 1891 the husband was 
adjudicated bkpt. & obtained his discharge 
as from Apr. 14, 1899 :—-Held: upon the 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of his wife which enured for 
her benefit only if she survived her husband ; 
with the result that as she died before her 
husband & before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpcy. 

Semble: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow.—He CoLtumr, [19380] 2 Ch. 37; 
143 L. T. 329: sub nom. Re CotuieR, Ex p. 
COLLIER’sS Exors., 99 L. J. Ch. 241; [1929] 
B. & C. R. 173. 





1226a. 


Cases 1162--1228. HEncuisy AND Emprre Dicest SupPLEMENT. 


Kilsby, [1981] 1 Ch. 546. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179; 
Re Collier, [1980] 2 Ch. 37; Cousins v. Sun 
Life Assurance Society (1932), 48 T. L. R. 614. 


If living at his death—Cash value 
of policy sought to be taken by insured during 
life.|—A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to reccive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £286 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
—Held: (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust; (8) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it.—Re FLEET- 
woop’s Po.icy, [1926] Ch. 48; 95 L. J. Ch. 
195; 185 L. T. 374. 


Death of wife in husband’s life- 
time.]—-Whcre a husband has insured his 
life under the provisions of the Marricd 
Women’s Property Act, 1882 (c. 75), for the 
benefit of his wife, & she dies in his lifetime, 
the policy & the surrender value become the 
preperty of the wife’s legal personal repre- 
sentatives, & the husband has no claim to 
them.—Covusins v. SUN Li¥rE ASSURANCE 











Annotation :—Retd. Cousin? v. Sun Life Assurance Socicty 


(1932), 48 T. L. R. 614 


1225. Add. Annotation :—Apld. Re Fleetwood’s 


Policy, [1926] Ch. 48. 


1226. Add. Annotations :—Consd. Re Pitts, Cox v. 


0 li. —---- --+—Where a 
wife is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which docs not oe 
that she shall be disentitled to alimony, 
& in which there is nothing in the 
nature of e release or an agrecment for 
the release of dower, it cannot be said 
that. she is so living ‘‘ under such 
circumstances as disentitlo her to 
alimony ’’; & an order dispensing 
with her signature, for the purpose of 
barring her dower, to a deed of con- 
veyanee of land of the husband will 
not be made under sect. 13 of Dower 
Act, RR. 8. O., 1927.--He DAVIDSON, 
Baal 2)D.L.R. 84; 650. L. R. 19. 


PART VI. SECT. 8, SUB-SECT. 2.—-A. 


ei. ~-—— Separate estate.}—The_ in 
terest of a wifein a policy effected b 
her husband on his own life, & which 
has been declarcd by him to be for 
her benefit, is ber separate estate, 
& muy, in her husband’s lifetime, be 
issigned by her.-~GRAHNAM v. CANADA 
LWE ASAURANCE Co., PROCTOR v. 
GRATEAM (1804), 24 O. TR. 607.-—CAN. 


PART VJ. SECT. 8, SUB-SECT. 2.—--B. 


Mi. ----- -=---- Bankru o 
husband.|-—S. effected an eles 
on his own life in favour of his wife 
under Married Women’s Policies of 


37. 


Assurance (Scotland) Act, 1880. 8.’s 
estates were afterwards sequestrated : 
—HTHfeld ; the policy vested in bkpt. as 
trustee for his wife, & it formed no 
pare of his estate & waa not liable to 
he diligence of his crediturs.—STKWART 
uv. HonGE (1901), 8S. L. T. 436.—SCOT. 


n il. ———.J—Money due under 
& policy of insurance payable to the 
wile of the insured after his death forms 
art of the estate of the insured. No 
rust is created in favour of the wife 
by a life policy expressed to be for the 
benefit of the wifo of the assured.— 
KRisnna Lat SADHU v. PRAMILA BALA 
a (1928), I. L. RR. 55 Cale. 1315.— 





n iii. ——- ~~——.}--A husband in- 
sured bis life for £2,000 payable on his 
death. The policy stated: ‘* This 
policy is for the benefit of M.T.K., the 
wife of the assured ” :—ZJ/eld : the trust 
so created in favour of the wife in 
virtue of Married Women’s wa See 
Act, 1915, 4. 74 (2), was one which im- 
mediately & unconditionally conferred 
on her the entire benciicial interest in 
the policy. Therefore, on the death 
of the husband the policy moncys were 
not dutiable under Administration & 
Probate Act, 1915, s. 147, as property 
comprised in a settlement by him con- 
taining trusts & dispositions to take 
effect after his death.—Zte RKEYNOLDS, 


6 


Society (1932), 49 IT. L. R. 12, C. A. 
1227. Add. Annotation :—Apld. Re Collicr, [1930] 
2 Ch. 37 


1228. Add. Cilution :—95 L. J. Ch. 24. 


REYNOLDS v. VIGrORTA COMER. OF 
Taxes, [1931] V. L. R. 25435 Argus 
L. i. 231.— AUS. 

niv. Whelher assignable.}--A 
policy of assurance was effected by 
&® husband for the benefit of his wife 
under Marricd Women's Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow & 
an assignee claiming under an assigna- 
tion which bore to have been executed 
with the consent & concurrence of the 
wife :—Held; the wife bad no power 
to discharge the trust in her favour 
created by the policy, & the insurance 
co. ought to have known that the deed 
was ono which the spouses wore dis- 
abled from ygranting.—Scotrisa LiF 
Coad DONALD (1901), 9S. L. T. 200.— 


oi. ——-- What amounts to.}—A life 
insurance policy, in the column headcd 
“to whom payable’ contained the 
following words, viz. ‘“‘ the assured or 
his wife if he predeccases her” :-~- 
Held: the said words express on the 
face of the policy that tho same is for 
the benefit: of his wifo, & as such il. 
enures & is deemed to be a trust for 
the benefit of the wife within sect. & 
of Married Women’s Property (Act TIL 
of 1874).-—ABHIRAMAVALLI Uv. MADRAS 
OFFICAL TRUSTEES (1932), 1. L. It. 
55 Mad. 171.— IND. 





1238a. Number of trustees—Fund to be retained for 
infants—-Single trustee not appointed.|—Re 
Howson’s Po.Licy Trusts, [1885] W. N. 213. 


1284. Add. Annotations :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179; Smith wv. 
Wood (1928), 139 L. T. 250. 


1302. In second paragraph for “‘ on which’’ read 
‘* or child.”’ 


1868. Add. Annotation:—Ase to (8) Consd. Re 
rey ee Bank, Ltd., Bomze v. Bomze (1930), 


R. 88 


PART VI. SECT. 9, SUB-SECT. 1.—A. 
ti, —— ——.]}—WRITEHEAD v. 
eee (1887), 14 O. R. 621.— 


}—BELL *. BELL, 


t i. -—— ——. 
{1928} 2 D. L. R. 311.— CAN, 
PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 





1302 Vv. ——-, }—Pltf., deft.'s 
husband, became entitled to a con- 
veyance of certain land vested in a 
solr. By piltf.’s direction the solr. 
conveyed the land to deft. The con- 
veyanco was dated Apr. 9, 1920, & 
was not ered until the following 
Dec. Until registration the decd had 
not been delivered, & deft had been 
told nothing about it :—Z/eld : though 
the presumes of advancement may 
be rebutted by evidence of actual 
intention, there was cogent evidence of 
pitf. having ultimately made up his 
wnind that his wife should have the 
property.— HARRINGTON v. HARRING- 
TON, [1925] 2 D. L. R. 849; 560.L. R. 
568.—CAN. 

De Bory (1903), 836 N. B. R. 37; 22 
U. L. T.184.—CAN, 


1302 vii. —— -——.]—CIIALLONER 
te CHALLONER, [1930] 4 D. L. R. 18.— 


e * 


ci, ——— Subsequent deed of gift by 
wife.jJ—-Plitf., who was the former wifo 
of deft. & the registered owner of a 
property known as the G. Hotel, sued 
to have a caveat registored by him 
discharged, on the ground that he had 
no interest in the property. The 
caveat was based upon the following 
document: ‘‘I hereby agroe to give 
D. half of the property known as tho 
(i. Hotel, & to give him half the rent 
of tho same from the present date, & 
he agrees to pay half of all debts against 
the above property np to date for the 
said half faterest.’’ ‘he land had been 
purchased in 1902 by deft. in the name 
of pltf., his then wife. Upon that 
purchase & the orection & equipment 
of the hotel building he applied the 
proceeds of the sale of two quarter 
sections, one of which was in his namo 
& the other in hers. They ran the 
hotel business together, until 1905, he 
ucting as manager, she as cook & house- 
keeper. Having apreed to separate, 
they sold the furniture, & leased tho 
hotel, & borrowed money on mtge. to 
help pay off the floating liabilitios. 
Lhe husband signed the mtge. as a 
joint covenantor, & the lease as a 
consenting party. Before leaving her 

c asked her to sign the memorandum 
above set out which sho did without 
demur:—Held; an oxpress trust 
existed {n favour of doft. for one half 
of the estate in question.— REYNOLDS 
” BETSON, feoet) W. W. R. 793; 2 
ane Rn, 7 0; 39 Man, L. R, 411.— 


sm. Grain & atack on land conveyed 
to wife.|—A husband conveyed to his 
wife half of a quarter section of land. 
Husband & 6 lived together on, & 
farmod, tho quarter section, & the 


Vol. XXVII.—Husband and Wife. Cases 1238a—1378. 


1 Ch, 289. 
1 Ch. 289. 


1 Ch. 289. 


husband worked on the farm aftor the 
transfer in the same way as before: 
—Held: the husband was the owner 
of grain grown on, & animals situate 
on, the quarter section.—NATIONAL 
TRUST, Co. v. HOLOWAYCHUK, [1925] 
3 Ww. e R. 382.-—CAN. 


an. Purchase in husband’s name— 
phony bite transfer to wife-—Fuilure of 
Cc ration.)—Husband & wife pur- 
chased a house in Oct. 1920. ‘The 
house was in plitf.’s name until Jan. 
1922, when it was transferred to the 
wife. In Jan. 1924, the husband was 
ejected from the house, & he brought 
action against the wife for a doclaration 
that his wife held the house as trustee 
for him. On the trial the husband 
stated that when he made the con- 
voyance to his wife he did so on her 
undertaking that the members of her 
family would vacate the house, & 
this was never carricd out :—Held: 
pitf. could not succeed, as the only 
claim he could set up would be that 
he had made a conveyance for a con- 
sideration that had failed, & his action 
would be either for specific performance 
or damages.—Bopy wv. Bopy (1924), 
34 B. Cc. ° 315.—CAN. 


so. Conveyance by husband without 
consideration —- iusband solvent-—— Cer- 
tificate of title issued to wife.}—Where 
land was transferred, as a gift, to 


& married woman by her husband, 
during the time that ed Woman’s 
Act, R. S. M. 1892, c. 95, was in 


force, the husband being then solvent, 
& a certificate of title therefor issucd 
in her name under Manitoba Real 
Property Act :—Held: the beneficial, 
as well as the legal, interest in the 
land vested in her for her separate 
use, & neither tho land nor its Pyke trp 
could be taken in execution for debts 
of the husband subsequently incurred, 
notwithstanding Married Woman’s 
Act, s. 2, respecting propery received 
by B married woman froin ber husband 
during coverture.— FRASER v. DOUGLAS 
(1908), 40 S. C, R. 384.—CAN. 


PART VI. sal 9, SUB-SECT. 2.— 





1337 iii, —— -}—~The deposit 
by a Hindu of his own money in a bank 
in the joint names of wife, 
& on the terms that it is to be payable 
to either or the survivor, does not on 
his death constitute a gift oy ae to 
his wife, there being in dia no 
presumption of an intended advance- 
ment in favour of a wife.—GURAN 
Dirza v. RAM Dita (1928), 55 L. R. 
Ind. App. 235.—IND. 


m i. ———.]—Held: to raise a pre- 
sumption of joint tenancy.—-MATHEWS 
vw. NATIONAL TRUST Co. (Ont.), [1925] 
4D. L. R. 774.—CAN. 


m ii, ———.}—-D. deposited a sum of 
money in a bank to the joint credit of 
himself & his wife, & they both signed 
a document authorising the bank to 
pay all moneys at the credit of the 
account to either of them, & in the 
case of the death of either to pay the 

the survivor. After D.’s 


same 
death, his widow became insane & was 


1865. Add. Annotation :—Refd. Re Lioyds Bank, 
tae porn & Lederman v. Bomze, [1931] 1 


1369. Add. Annotation :——-Refd. Re Lloyds Bank, 
td., Bomze & Lederman v. Bomze, [1931] 


1378. Add. Annotation :—Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 


1878. Add. Annotation :—Refd. Re Lloyds Bank, 
td., Bomze & Lederman v. Bomze, [1981] 


confined in a public pope Money 
was paid by he bank the Public 
Trustee. a been restored to 
sanity the widow redeposited in the 
bank what was left of the money to 
the joint credit of herself & two 
relatives :—Held: the money origin- 
ally deposited belonged to D. & was 
placed to the credit of himself & wife 
as @ means of convenicntly managing 
the affairs of hiinself & his family: &, 
therefore, the BD akir arg ona in favour 
of the right of wife to what remained 
of the fund on his death was rebutted. 
—STADDER v. CANADIAN BANK COM- 
MERCE, [1929] 3 D. L. IR. 651: 64 
O. L. R. 69.—CAN. 


m iii, ——.}-The rule of English 
Jaw that where a deposit is made in the 
joint names of husband & wife, a t 
is to be presumed in favour of the wife, 
the being defeasible on the death 
of the wife in the lifetime of the 
husband, does not apply to India. In 
India the case is povernee by sect. 123 
of Transfer of operty Act, under 
which a gift of movable property must 
be effected either by a registered instru- 
ment or by delivery.—-PauL v. Na- 
THANIEL GOPAL Nats (1931), I. L. R. 
53 All. 633 


sp. Banking account in foint names.) 
—A wife & husband opened a joint 
account in a bank, & both signed a 
direction to the bank: ‘“ All money 
which may be deposited by us or either 
of us to the account is our joint pro- 
perty. but such moncy may be with- 

rawh by either one of us, or the 
survivor of us.” The money was all 
the husband’s, & was deposited to ey 
the expenses of the wife & her c ’ 
during the husband’s absence, & to 
make payments in connection with his 
property :—Jleld;> the wife was not 
entitled to half the moncy to the credit 
of the account.—SouTHByY v. SOUTHBY 
(1917), 40 0. L. RR. 429; 38 D. L. R. 
700.—CAN. 


me 
* e 


—— ht of wife as survivor.}—- 
Sce Nos. 1435-1338, 


9, SUB-SECT. 8.-—— 
» (a). 


1370 i. Wife not ep ie rhs ad- 
vised —Guarantee for hueband.|\—Want 
of indcpendent advice standing alono 
ig insufficient to justify relief, but 
where there has becn undue influence 
by the husband & knowled of its 
exercise or facts from which such 
knowledge should be inferred, & the 
transaction is contrary to the wife’s 
interests, a suficilont case has n 
made out for the granting of relief.— 
CANADIAN BANK OF COMMERCE 0. 
FoREMAN (Alta.), [1926] 4 D. L. R. 
844; [1926] 83 W. W. R. 486; revad. 
on the facts, [1927] 2 D. L. R. 530; 
{11927] 1 W. W. R. 7833 22 Alta. L. R. 
443. N 

1870 ii. ————, }-- BRADLEY v. 
IMPERIAL BANK OF CANADA, [1926] 
$ D. L. R. 38; 58 O. L. R. 650.—-CAN. 


1870 iii. Promissory note.}— 
Fryers & Co., LTn. v. STEEVES (N. B.), 
[1927] 4 D. L. 2. 1077.—CAN. 


PART VI. aad 











Cases 1894—14908. Enouisn anp Empime Diasst SurPiement. 


1894. Add. Annotation :—Consd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1981] 


1 Ch. 289. 


1462, Add. Annotation a roy 
Child (1932), 48 T. L 


R. 675. 


Part Vill—Contracts of Wife during Coverture. 


1469. Add. Annotations :—Consd. Green  v. 
Weatherill, [1929] 2 Ch. 213. Apid. Town- 
shend v. Child (1932), 48 T. L. R. 576. 


Settlement of insurance policies on 
life of husband.}—By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of insurance on the 
life of the husband were assigned to 

upon trust to receive the money & pay the 
her life for her 
separate use, independently of any future 
husband whom she might marry. There 
was no restraint on anticipation. 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltt., 
the first husband being still alive, brought an 
action claiming a charge on the policies :— 
the trust for separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 


1489a. 





income to the wife durin 


Held: 


1382 iv. ——— ——.}—On an inter- 
Pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor car, the wife 
& her busband testified that the car 
had been bought with her money, 
which had come to her from the keeping 
of boarders & from the sale of her 
property. Jhese moneys were all 
collected by the husband & left by 
the wife in his hands to use as he saw 
fit, & he placed them in his own account 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on himtodoso. They had lived 
together in amity since their m 
& he had maintained her. The wife 
testified that she had an arrangement 
with the husband under whitch said 
moneys were to remain her property 
but the circumstances under iowa it 
was entered into were not discl 
its terms were indefinite :—Held : 
pence in question had become the 

sbana’s by way vs ate from = bbe 
—PEAREN v. BLA ARM 
eet 3D. L. R. a7; pieegya W. rw. st 

98; 22 Sask. L. R. 502.—CAN. 

ss Presumption. of a. influence-—— 

Guarantee for husband—Promissory 


note— Transaction Meg aietalipa aes 
CANADIAN BANK Com 
Davison, [1930] 1 5. Tu. R. e003. 
CAN. 

te mee, ]-- CANA- 


AN BANK OF COMMERCE v. DAVISON, 
11930] 4D. ih. R. 605.—CAN. 


PART VI. sac i aaa 3.— 


st. Funds of wife managed ly 
husband.J—Where a husband is en- 
trusted by his wife with the manage- 
ment of her funds out of which he is 
to pay their expenses & make such 
investments as they from time to 
time agree upon, the decision of the 
question whether ne law implies a 
gift to the husband depends on the 
particular facts of the case.—WaLKER 
& ROBERTS tv. SILK (1930) 2 4G W.R. 
407 5 4D,L. BR. 201; .C. RB. 43.— 


PART V1. SECT. 9, SUB-SECT, 4, 


d aS mapas erty purchased oa 
man’s oman realising 


perty © coon eg er ope lating proceeds Sederad 
fo account ELOI v. ENO (1925), 
36 B.C R. tT CAR 





1491a. —— 


During 


PART VII. SECT. 1, SUB-SECT. 1. 


sv. Married Women’s Property Act, 
R. 8. O., 1927——Hffect. repeal, 
by petted Women’s perty Act, 
R. S. O., 1927, of — 18 of the Act 
as fond ‘in R. 8. O., 1914, had not the 
effect of reviving the husband’s 
common law Hability for the debte of 
his wife contracted before the De be i 

—~PENNY ¥, HUNT, (1929) 2D.1L 


PART VIII. SECT. 1, SUB-SECT. 6, 
f i. Held: « married 
woman, having separate real property, 
was not entitled to contract Vetta for 
its improvement so as to make herself 
liable indfvidually, or jointly with her 
husband. aon GHT v. GARDEN (1869), 











ae i. ——.]— Deft., a married 
an, married to her peeceat husband 
in 1877 or Panda & carrying on business 


separate from by farming one of 
her former husband’s farms, in 1883 

& 1884 contracted the debt sucd on. 
She was entitled to dower in the lands 
of her first husband, who died in 1875, 


which were sold, & Jarge sum 
& also to her in his perso 


: the Act of 1884, 
47 Vict. . ce. 19 (Q.), bad not the affect 
of repealing the prior Acte, & it was 
not necessary to show that deft. had 
married or had tuired separate estate 
since the Act of 1884 came a Into force ; 
it was siminientiy shown oe she was 
possessed of separate esta ee 
~ intended it should be b 

BERTSON v. LAKOCQUE penne "18 
O. oor 469.—CAN. 


sa. Wife carrying on business 
in Livi ifenh—W wr of. poppe 
Liability of wife ere @ marti 
woman, a business with 


e. for her signature, in the 
roof of undue 
sp fin 


Ge es Oo peas Pettey (1908) 
RB) &: R. 526; T1926} 1 a 1528) 
106. ae 
taken by —~- Liability 
of ee revolted 0 “eaee }~Held : 
the husband was not le, although 
he lived in the premises ee about two 


8 


be enforced against pro perty which formed 
part of her separate esata 

content: the action could not be maintained. 

—Kina v. LvcAS (1888), 28 Ch. D. 712, 718; 

53 L. J. Ch. 64; 49 L. T. 216; 31 W. R. 

904, C. A. 


-}—A woman, married since the pass- 
ing of Married. Women’s Property Act, 1870 
(c. 93), joined her husband in signing a joint 
& several promissory note for money lent to 
him.» The husband became bkpt. :—Held: 
her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action.—DAvins v. JENKINS (1877), 6 Ch. D, 
728; 26 W. R. 260. 

Annotations : -—Refd. 

Pike v. Fitzgibbon (1880), 14 Ch. D. 8 

1498. Add. Annotation: Reta. Selby v. Atkins 

(1926), 135 L. T. 45. 


at the date of the 


Flower v. Buller (1880), 15 Ch. D. 685 ; 


months prior to the time he & his 
family vacated it Ll twice paid the rent 
during ery riod.] —- NATIONAL 
SECURITIES, LTD. 2, Bsa (Alta.), 
(1927] 1 Ww. ¥ R. 4 13.—CAN. 
60. Entered into tn married na 
No reference to husband. }—The effect o of 
Married Women’s Act, Rf. S. i Prigty 
c. 214, is that a ea woman 
full & ‘complete freedom to bind bees: 
by her own contracts as a man has. 
A married woman who contracted for 
ue pu of goods in her own name, 
Mrs. McDonald, without 
informing the seller or without his 
knowing that she was in fact acting 
as agent for her husband or that aha 
had a husband, held personally sents. 
—-REID-WELOH A he ha Co. 
SEER ee L. R. 608 : 
ee a R. 789: 8 Alta. L. R. 


ad. Contract to work by husband & 
wife—Liability to tage ad for children's 
kecep— J oint.}~-Det ed pith & 
her husband to work far him for nee 
& their board, & it was a term of the 
bargain that deft. would be entitled to 
© & certain rate per day for the 
oar of the couple’s three children, 
although no specttic romise to p ay 
sald amounts was e by eer ae 
or her husband :—Held: consi 
the circumstances under ating Ee 
bargain was made & the dea 
between the Dariies f as disclosed by the 
riba tree “ne Habit ee to pay | oe . for 
the b join 
oné on he caer of pitf. & her SP hesbegd: 
&, therefore, cach of them was Hable 
fa the whole cost of the keep of the 
children.—FORSBERG v. Uaiom, [1981] 
3 W. W. R. 612.—CAN, 


PART VIN. SECT. a SUB-SECT. 1. 
1500 i. ——— Sup of goods noi 
JoAuthoue may be given 

by implication that the husband 
ne the ok take means to 
supply herse necessaries, the 
cation bok Ma the benefit of tho 

an e & not of se who supply her. 
It is only gui what is i gestianginnd not 
sary tha rs) agency no 
for yaet pt the wife ey me fit to order. 


SIMPSO Lrp 

Ruccies, 1080) 9. 3D. me O'R. 174: 65 

O. L. R. 186.—OAN. 

PART VIII. SECT. 2, SUB-SECT. 4. 
1514 1. Wife acting under 


‘Vol, XXVI.—-Husband end Wife. Cases 1576a—1808a. 


a3 _ ... _. Wanror (1649), O. Bridg. 
618; 194 E.R. 778. 

1656. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 


1665. Add. Annotation :-—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 118. 

1669. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 118. 

1680. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 118. 
(1926), 135 L. T. 45; Dewe v. 
Snowdon v. Snowdon, £1028] P. 118. 

1732. Add. Annotations :—Refid. Selby v. Atkins 
(1926), 135 L. T. 45; Dewe v. Dewe, Snowdon 
wv. Snowdon, [1928] P. 113. 

1789. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. . 

1741. Add. Citation :—2 C. & P. 25, n 


1748. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 


1750. Add. Annotation :—Refd. Welton v. Welton, 
11927] P. 162. 

1758. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 

1753a. Inadmissible.]—Statements by an 
alleged adulterous wife that she had com- 
mitted adultery cannot be evidence against 
persons who are without knowledge & without 
means of knowledge of the truth of those 
statements & to whom they have not been 
communicated.—WRIGuHT (H. S.) & WEBB v. 
ANNANDALE (1980), 46 T. L. R. 239; affd. on 
other grounds, [1930] 2 K. B. 8, O. A. 


1755. Add. Annotation :—Consd. Selby v. Atkins 
(1926), 1385 L. T. 45. 
1800. Add. Annotations :—Folld. & Extd. Wright 


Dewe, 
Dewe, 
Dewe, 
Dewe, 


Atkins 
Dewe, 


Dewe, 





(H.S.) & Webb v. Annandale, [1930] 2 K. B. 


8. Refd. Welton v. Welton, [1927] P. 162; 
Arnold & Weaver v. Amari, [1928] 1 K. B. 584. 
1800a. Proceedings instituted 
against wife.}—A husband took divorce pro- 
ceedings against his wife on the ground of her 
adultery.. She consulted a solr., who upon 











nuthority dept dieclosed——Liability of 
husband.) — FoUuLps _v.  CURTELETT 
(1871), 21 C. p. 368,.—CAN. 


PART VIII, SECT. 2, SUB-SECT. 5. 


1515 i. Credit given to wife—Husband 
not liable.-—Where an article was eon 
by pltfs. to a married woman & not 
to her husband, & credit was given to 
her alone :—Held: tho husband was 
not uable for ty price. “05018 ys * 

os TD. v. URPHY, ce ‘urgicadl 
Enon ee ears Le SOAN 


not a necessary.—~P1 
99.—_ AU 


each 
KERSHAW, [1927] 3 


to a working ae a Pils ane 
Spe ee LTD. (1925), 27 W. A.L "i 


ay. ne cou: }—The question whether 
a fur coat is a necossary is one of fact 
depending on the circumstances of 
case. prey ae & 


aaa R, 166; 21 Sask. L. R. 
9.—CAN 


operation.]~-Even if a 
wife has money of her owns she is 


her instructions put in a defence denying the 
charge & briefed counsel to a gare for her. 
At the hearing the wife agri ppear, & a 
decree was made against her dissolving the 
marriage on the grounds alleged in the 
petition. The wife’s counsel applied for 
costs, but as no security for her costs had 
been obtained, no costs were granted. The 
wife’s solr. brought an action in the K. B. 
Div. to recover the costs from the husband, 
on the ground of his wife’s agency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without negligence, 
honestly believing that the wife was innocent 
& that she would successful in her defence : 

~—Held : in those circumstances the wife had 
no authority to bind her husband, so as to 
make him liable for the costs of her defence 
to his petition for divorce—ARNOLD & 
WEAVER v. AMARI, [1928] 1 K. B. 584; 97 
L. J. K. B. 2388; 188 L. T. 591; 447. L. R. 


221; 72 Sol. Jo. 138. 
tation: :—Consd. Wright (H. 8S.) & Webb uv. Annandale, 
anna 2K. 


1800b. ——- ——— -}—The rule that a 
solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law 
action, recover his costs from the husband, 
if when those costs were incurred the wife, 
although the fact was unknown to the solr., 
had been guilty of a matrimonial offence, 
applies not only where the wife has been 
living in adultery but also where she has 
committed an isolated act of adultery. The 
rule applies alike whether in the particular 
matter the wife was proceeding against the 
husband, or was defending a suit brought 
against her by the husband.—WRrRiIGHT 
(H. S.) & WEBB v. ANNANDALE, [1930] 2 








K.B.8; 99 L. J. K. B. 444; 143 L. T. 452; 
46 T. L. R. 402; 74 Sol. Jo. 319, C. A 
1800c. ——— ——— Single act of adultery.}— 





Wricatr (H. S.) & WrEss v. ANNANDALE, 


No. 1800b, ante. 


1808a. ———.] — WITHERS, BENSONS, CURRIE, 
WrrramMs & Co. v. CawsToN (1928), 72 
Sol. Jo. 191. 


being paid out of her separate estate, 
was held to be maintainable against 
creditors of whose debts she had no 
notice. The husband, after the pur- 
chase, expended money in improving 
the property. Ina suit by a judgment 
areditor, of the husband to obtain the 


oe 


FoRREST v, benefit of such expenditure :—Held : 

D. L. R. 156; the wife was entitled to show that the 
debt for Mbagarn une judgment was 

recovered had satisiied before 

action Meunenke He v. THOMPEON 


(1870), 17 Gr. 445.—CAN, 


wife—Goods resumed to have authority to pledge . 

purchased Jon oft "3 b cutaeee a her hfisband’s credit for mata lo PART VIII. SECT. 5, SUB-SECT. 2. 
er husband's creditors ape prod surgica) operations { i, ——~ Summary application for 
canta “Ps JOMINION ap aet [1928] 1 D.. Li: Te ~ 638; delivery up of title deeds.|——-Rc MELLOR 

SAVINGS INVESTMENT v, ae 1 W. . R. 6380; 39 B.C. (B. C.) (1905), 2 W. L. R. 17.—CAN. 
KILROw (tesa 15 A. R. oe CAN. CAN. sb. Work done by husband for wife 
PART V Employm ie eo detective—To sa he eee 2 cee o. BAue Ge 

< . 2 . 6. mechanic's t —HauU v. HA 
Ul. SECT, 2, SUB-SECT. 6, obtain evidence for Perea tnos:) (Alta. ), 1929] 3 D. L. R. 16.—CAN. 





Several Uadility.|— 
 & Oo. 2. SmrrH, 11930] 3 i 
L. B 350.—CAN, 


q i. 
Dae 


—BARNETT v, st aeane tate 6 
S. AF. 


a) namend— 


Marriage 
acon by ‘‘ wife’’ for 


PART VII. ssa Sey SUB-SECT. 1.— 
1576 iv, ——- —— 


v% BisHop, [1981] 2 DL R. B28 : +3 
M. P. R. S84 (1982) 2D. L. R. 814.— 


PART VIII. apis 3B SUB-SECT. 1.— 
1642 {, SJewellery.}—A ring supplied 


PART VIII. SECT. 8, SUB-SECT. 2.— 
D. (a). 


1891 ii. Reved., 9 O. R. 198. 


see VIII. SECT. 8, SUB-SECT. 2.—G. 


41. For “ A husband is Hable ae 

aa bh A husband is not liable.” 
sb. Purchase of husband's “hs by 
gle) usband 


pasa Be purchase wife 
from her band, the popeidceation 


rent & 

No implied contract.}—Pltf. & deft. hea be 

lived together for a number of 
as man & wife under the belief that’ hey 
were legally married. nro then 
gecured an annulment of the eged 
afuivblon Sip Pitf, then “brought the 
resen action claiming general 
damages for fre fraud, on the ean that 
deft. falsely represented t to pltf. 
that pltf. was awe him, 
Under an alternative cinta, maid 6 based. 
on fraud: pitf. niloced that she had 


Cases 1826—1969. 


1826. Add. Annotation :—Refd. Gottliffe v. Edel- 


ston, [1930] 2 K. B. 378. 


1888. Add. Annotations:—As to (1) Refd. Re 


ENGLISH. AND Empire Diarst SuPPLEMENT. 


Mason (1928), 97 L. J. Ch. 321; Re Blake, 
Re Minahan’s Petition of Right. (1981), 100 
I. J. Oh. 261. 


Part X.—Wrongs of Wife during Coverture. 


1851. Add. Annotations :—Refd. Gottliffe v. Edel- 
ston, ({1930] 2 K. B. 878; Greenwood v. 
Martins Bank, Ltd. (1932), 48 T. L. R. 601. 


1860a. Liability of husband—Goods oe to 
husband & wife.|—ANON. (1364), Y. B. 38 
Edw. 8, fol. la. 

Annotation :—Consd. Isaack v. Clark (1615), 2 Bulst. 306. 


1875. Add. Annotation :—Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


1880, Add. Annotation :—As to 
wood wv. Martin’s Bank, 
T. L. R. 601. 


18838. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 


1897a. ——— ———.]—LANHAM v. PIRI& (1857), 29 
L. T. O. S. 1713 $ Jur. N. S. 704; 5 W. BR. 
540, L. O. & L. 5S. 


1) Refd. Green- 
utd. (1982), 48 


Part Xl——Contracts for Separation. 


when 


1920. 4)7 . Annotation :—Generally, Refd. Hyman 
Vv. v. Lyman, Hughes v. Hu es (1928), 139 


1930. aa Annotation :~——Refd. Hyman v. Hyman, 
(1929) A. C. 601. 

1934. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
1935. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
1987. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 
Add. Annotation :—Refd. Hyman v. H 
Hughes v. Hughes (1928), 139 L. T 416, 


1939. 


1941. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1943. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1948. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

1954. Add. Annotation :—As to (1) Refd. Papado- 
poulos v. Papadopoulos, [1930] P. 55. 

1965. Add. Annotations :—Consd. Hyman vv. 
Hyman, [1929] A. C. 601. Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 

1969. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


married deft. in’reliance”on his assur- 
ance that she was at liberty to m 
She claimed also rent for the time de t. 
lived in her house, wages as house- 
keeper on a quantum meruit basis, o 
sum alleged to have been paid by her 
for household expenses, & an amount 
due on a promissory note :—Held: the 
claims based on fraud & on said 
assurance had not been substantiated ; 
there had been no express or implied 
ee by deft. to pay rent or 
; thore was proof of deft.’s 
promise to repay the amounts advanced 
y her for household expenses prior to 
1919, but Stat. Limitations barred 
recovery thereof, & there had been no 
express or implica authority from deft. 
to incur said expenses thereafter; & 
the claim on the note had been released 
for good consideration.—-MARSHALL Vv. 
pyri [1931] 3 W. W. RR. 369.— 


PART X. SECT. 2, SUB-SECT. 1. 


ri. -+-A husband may be 
made ae, liable with his wife for 
her notwithstan Married 
Women’s Te Bonen Act, R. 8S. M., 19138 
(ec, 123).—DENOVICH v. HUcAL (Man.), 
et 1 Peas R. 8793 [1927] 1 


Mio False r . Fralee representation by wife—As 
md to order goods 

oe ipa coveriture good defence.}— 
Deft. pleaded coverture :—Held: plea 
good: Administration of Justice Act 
conld not assiet ae Married 
Woman’s Act, R. S. 0., 1877, o. 125, 
an. 6, 20, did not ae any new lia- 
bility against a married woman for 
her torts or quasi torts, but merely 
allowed her to be sued alone, where 
formerly she could have been sued 
with her husband, & the authorities 
showed that if so sued the action would 


Cane 





have failed.—-STONE v. KNAPP (1879), 
29 C. P. 605.—-CAN. 

se. Negligence — Joint liability of 
husband—Confined to actual personal 
negligence of wife.}—An innocent hus- 
band is liable to be sued at. common 
law jointly with His wife for the 
oun belie negligence of his wife 
while vehicle, her own or 
another’s ; Peat he is not liable to be so 
aoe for the actual personal negligence 
party whon the wife’s 
Hlability aor the g uoeure ence of that party 
arises out of her sole ownorship of a 
pea a ai ne power: of control resulting 
MACFARLANE, 

11931] N. Z le L. R. 112.—N.Z. 


PART X. SECT. 2, SUB-SECT. 2. 


sf. Joint conversion by husband & wife 
pe bacekadat of wife’a separate estate.|— 
Where pltf. proved a joint wrongful 
occupation & conversion of the rents & 
profita of his land by a husband & 
wife :—Held: the husband & wife 
were jointly Hable to plittf., & pitf. was 
ae to recover against the soparate 
roperty of the wife, for it could not be 
nferred | that the latter was acting under 
the direction or coercion of her husband 
so as to exempt her from liability.— 
Ca: WESTOVER (1882), 5 O. R. 


PART X. SECT. 2, SUB-SECT. 3. 


Wonon’s Property Ach he 8 be 
omen’s pe 8, 
1927, s. 3, does not take a away the 


right of a person injured to sue a 
husband & wife jointly for the wife’s 
naked tort committed during coverture. 
In an action for slander uttered by the 
wife, without the Rustend « suggestion 
or approval, Judgment was directed 

be entered against pote jointly for the 


10 


damages assessed, the wife being still 
alive when udgment was reached.—- 
HERCZEG v. BARSEY, ean TDL. RR. 
7568; 640.L. R. 529,.-— 

d i, Saskatchewan. Ha Saskat- 
chewan @ husband is not Hable for 
dainages awarded ainst his wife in 
an action on the statutory cause of 
action given to a woman for slander of 
her chastity. ata t. MASORUK & 
MS OnOK: (1931) 3 W. W. RR. 380.--~- 





PART X. SECT. 2, SUB-SECT. 4. 


sg. Joint trespass by husband & wife— 
Damage to adjoining property—Due to 
acts of hushband—Liability of wife.}— 
In an action of trespass against hus- 
band & wife for ee lo oe oe ageing 
Itf.’s building & causing 

or placing a spout, by which the % ie 
from the roof of deft.’s house ran 
against & injured pltf.’s building, the 
evidence showed that the property was 
owned by the wife, but that she did not 
interfere with the management of it, 
of partici pate in the acts complained 
of :—He the wife was not Hable.— 
MCDONALD v. Lester (1890), 30 
N. B. R. 137.—CAN. 


PART XI. SECT. 1, SUB-SECT. 3.—A. 
1928 ii. S. P. Wo Oops v. Woops, 
11927) 3D. L. R. 321; 600. L. R. 


4 
1941 i, What amounts. to-—-Agree- 
contemplating reconctliation. }-— 
Although the separation agreement 
between husband & wife in A rales 
herein ‘‘ proper spectively looked ’” the 
arties ] ther again, e was 
eld not ge bo for a future separa- 
tion therea einer ee, therefore, was not 
void as against pab lic Al Cig ar 
. Moras, [1931] 3 292 ; 

B. Cc. R . 482,—CAN, 


Vol. XXVII..—Husband and Wife. Cases 1989-2000. 


1989. Add. Annotations :—Refd. Hyman v. 0 


yman, 

Hughes v. Hughes (1928), 189 L. T. 416; 
May v. May (1929), 98 L. J. K. B. 770. 

1995. Add. Annotation :—Refd. Matthews v. 


Matthews (1982), 48 T. L. R. 611. 


1996. Add. Annotation :—Refd. Matthews v». 
Matthews, [1932] P. 103. ; 


2019. Add. Annotations :—As to (1) Refd Hyman, 
v. Hyman, Hughes v. Hughes (1928), 139 
L. T. 416, Asto (7) Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 1389 L. T. 416. 


2088. Add. Annotations :—Consd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
Apld. May v. May, [1929] 2 K. B. 386. 


2089. Add. Annotations :—Consd. Hyman  v. 
Hyman, [1929] A. C. 601. Apld. May v. May, 
[1929] 2 K. B. 886. 


2039a. a deed of separa- 
tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that the wife should during the life of the 
husband live separate & apart from him & 
free from his marital) control & authority as 
if she were unmarried, & that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed thereof intestate & a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture & effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as ‘‘ the husband "’ & ‘‘ the wife ”’ 
respectively. It was provided that if the 
husband & the wife should be reconciled to 
each other & return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery & the wife 
obtained a decree dissolving the marriage. 
We then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears :— 
Held: the deed was not subject to any 
implied term that it should only operate so 


iranearicenem «estan ——B 
td 





PART XI, SECT. 3, SUB-SECT. 2. 

ni. -}—~—Where a wife understood 
the agreement, bud independent advice, 
& was not misled or influenced by her 
husband in regard to ber legal rights 
or the meaning & effect of the docu- 
ment :—Held: it could not be set 
aside for fraudulent misrepresentation 
£ duress.—THOMSON wv. THOMSON, 
{1927} 1 D. L. R. 653; 59 0. L. 
661.—CAN. 
PART XI. SECT. 6, SUB-SECT. 7. 


divorced & 





430.—-CAN. 


2086 i. 


teed 








f i. -—Where a separa- th 
tion ment was not invalid on the G 
ground that the father had therein 


waived his rights to the 
darling ss of the children :—Held : 

fore the wife could ask for mainten- 
ance for them, she must show that she 


them amounting to guardianship which ch 
she had assumed under the agree- 1 
ment.—HoOLOWACHUK v. HOLOWACHUK 
(Man.), {1927} 2 W. W. R. 470.—OAN, acre 
sx. Jurisdiction 


2083. Add. Annotation :—Apprvd. 


quent adultery by her & she had been 
had married a 
Rost v. Rust, [1927] 2 D. L. 

[1927] 1 W. W. R. 491; 22 Alta. L. R 


PART XI. SECT. 6, SUB-SECT. 12. 


Covenant by wife not to Held 
claim further maintenance—Subsequent 
judicial separation.}—Where a petition 
for wa decree of judicial separation on 
the ground of the husband’s adultery 
was brought so that a petition for 
alimony might be founded :—Held: 
ctition must be dismissed.— 
Bits WHORL ag, AF OR 
control & e ry . e » ' 
sl. Covenant by wife not to claim 
alimony—Subsequent adultery of hus- 
band—Whether covenant still binding— 
had failed to perform those duties to ie of court to award maintenance ior 
ldren.}—-HOLTEN v. HOLTEN, [1928] 
D. L. R. 546,.—CAN. 


PART XI. SECT. 7, SUB-SECT. 2.—B. 


long as the marriage relation continued to 
exist between the parties, & pitf. was entitled 
to recover.—May v. May, [1929] 2 K. B. 


386; 98 L. J. K. B. 770; 141 L. T. 629, C. A. 


2040a. ——— Bankruptcy of husband.|—Drwe v. 
DEWE, SNOWDON v. SNOWDON, No. 595a, ante. 


2049. Add. Annotation :—Refd. Willis v. Willis 
(1927), 96 L. J. P. 177. 


2061a. —— Refusal of nominee to undertake 
custody- -Effect on deed.|—-Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement :—Held: the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect.— 
WILLIS v. WILLIS, [1928] P. 10; 96 L. J. P. 
177; 187 L. T. 621; 43 T. L. R. 657, ©. A. 


Hyman v. 
Hyman, {1929] A. C. 601. 


2084. Add. Annotation :—Apprvd. 
Hyman, [1929] A. C. 601. 


2085. Add. Annotation :—Overd. Hyman v. Hyman, 
1929] A C. 601. 


2085a. —— .|—A woman who, in a deed of 

separation, covenants in consideration of 

certain benefits not to claim from her husband 

in the future maintenance or alimony, & is 

afterwards granted a decree absolute of 

divorce, is not debarred from pctitioning for 

maintenance after the dissolution of marriage, 

notwithstanding that the deed contained no 

rovision for its termination on the marriage 

being dissolved.—H YMAN v. HyMawn, [1929] 

A. C. 601; 98 L. J. P. 81; 141 L. T. 829; 

93 J. P. 209; 45 T. L. R. 4443 73 Sol. Jo. 
317; 27 L. G. R. 379, H. L. 

L — _X . May, (1929) 2 K. B. 386. 

“"Gonsd. Te on 193i p. red Rafa. Papadopoulos v. 

Papadopoulos (1929), 46 T. L. R. 44. 

2090. Add. Annotation :—Generally, Refd. Hyman 

v. Hyman, [1929] A. C. 601. 


Hyman 2. 





but that his father should bo allowed 
to seo him with reasonable frequency 
& should be consulted as to, & satisfied 
with, his up-bringing. To an action 
by the wife under the agreement for 
overdue instalments breach of the 
condition as to the son was pleaded :-—— 
: a reply alleging the husband’s 
bad character was no excuse for a 
breach of the condition.—McLENNAN 
v. MCLENNAN, [1925] 3 D. L. RR. 281; 
(1925) S. OC. R. 279: affg., (1925) 1 

.L. R. 2773 57 N.S. BR. 480,—CAN, 

2103 i. For arrears of aie 
ea we v. pentow. (1927), 30 W. A. 


n.— 
. 248; 


sy. For agreed sum for maintenance— 
Covenant not to sue.]—By a separation 
agreement it was provided, tnter alia, 
that the husband would pay the wife 
£150 for her maintenance & support ; 
that the wife would keep the husband 
indemnified t her debts; that 
the wife would not commence pro- 
for maintenance against the 


; ceedings 
of court—-Ktng’s husband, & that she would not molest 


2073 fi, ——— ——- ———-.]—A sopara- [1926] 1 W. W. R. 942; 20 Sask. L. R. maintaining, two children of the 
tion agrcoment, which provide for 543.-—-CAN. - marriage wore conferred on the wife. 
the payment of ao specific sum by 2102 ii. -—- Breach of condition—As The husband did not pay the £150 
instalments to be secured by a mtge., to access to child—~Reply alleging hus- mentioned; the wife sued for this 
& which did not contain a dum casta band’s bad er.J\—A scparation sum:—Held: the wifo was entitled 


clause :—Held: enforceable by tho 
wife, although there had been subse- 


character. 
agreement providod that e 
should be given the custody of the son, 


ll 


wile NE, 


to recover.—MEZZINE vv. 
{1937} 8. A. 8. R. 167.—AUS. 


Cases 2106—2202. Enouisn anp Empire Digesr SupPLeMENT, 


2106. Add. Annotation :—As to (1) Refd. Hyman 
v. sharia [1929] = C. 601. 

2144. Ada. Annotation :—Refd. Hyman v. Hyman, 
[1929] A. C. 601. 

2151. Add. Annotation :—Refd. Hyman v. Hyman, 
[1929] A. O. 601. 

2174. Add. Annotations :—Consd. Melvill v. Melvill 
& Woodward, [1980] P. 159 Refd. Bos- 
worthick v. Bosworthick, {1927] P. 64; 
Hyman v. Hyman, [1929] A. ©. 601. 

2176. Add. Annotations :—Refd. Bosworthick v. 
Bosworthick, (1927] P. 64; Hymanv. 

Hughes v. Hughes (1928), 189 L. T. 416. 

2177. Add. Annotations :—Consd. Bosworthick v. 
Bosworthick (1926), 1386 L. T. 211. Apld. 


yman v. Hyman, : v. Hu ' 

189 L. T. 416; Oooper v. Cooper & Ford 
(1982), 48 T. L. R. 276. 

2178a. —— ——,J—On a husband’s 








petition for the cancellation of a ‘post-nup tial 
settlement, after decree absolute of aivarce 
granted on the ground of her adultery subse- 
' quent to the date of the settlement, the 
registrar’s order extinguishing ag 8 interest 
in the settlement was varied by the pean 
peyel™ thereunder being reduced & by a 
imitation dum sola et casta.—CooPER v. 


Coorer & Forp, [1932] P. A 101 L. J. P. 


Part XIl._—Legal Proceedings. 


2184. Add. Annotation :-—Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 


aaa —— ——-.] — Practice Nore, 


[1926] 


2210. Add. Sk eta :-—Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 


2212. Add. Annotation :—Refd. 
Edelston, [1930] 2 K. B. 378. 

2213. Add. Annotation :—-Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2225. Add. Annotation :—Refd. 
Child (1932), 48 TT. L. R. 575. 


2288. Add. Annotation :—Refd. ‘Townshend ov. 
Child (1932), 48 T. L. R. 576. 


Gottliffe _v. 


Townshend  v. 


——~- —— .}— BAKEWELL ¥. BAKE- 
WHLE (1927), 38 8S. R. N.S. W. 94; 
45 N.S. W. W.N. 45.—AUS. 


drowned in the meantime :—Held: 

the mother had failed to show any 
good reason why the ct. should inter- 
fere with the arrangement made by the 





28; 147 L. T.16; 48 T. L. R. 275; 76 Sol. 
Jo. "949. 

2179. Add. Annotation :—Consd. Hyman v. Hyman, 
[1929] A. O. 601. 

2245. Add. Annotation :—Refd. Gottliffe  v. 


Edelston, [1930] 2 K. B. 378. 
2249. Add. Annotation :—Aas to (2) Consd. Green v. 
Weatherill, [1929] 2 Oh. 218. 


2282. Add. Annotation :—Refd. Gottliffe  v. 
Edelston, [1930] 2 K. B. 378. 
2286. Add. Annotation :—Refd. Gottliffe  v. 


Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wife against husband— 
Wife in business.]}—RALSTON v. RALSTON, No. 
2293a, post. 


2290. Add. Annotation:—Refd. Gottliffe vv. 
Edelston, [19380] 2 K. B. 378.. 
2292. Add. Annotation :-—Consd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 
ursuer’s husband, 


1920 e: 64), 8. 3), 

in respect that e had actively 

or ete, in the litigation, fell to be 

eee elon & arora liable jo 
ong 


PART XI. SECT. 7, SUB-SECT. 2.—C. serbian agreement.—BRUIN v. expens his wife. 

sa. Claim for—Whether claim for B. C.), (1929) : D.L. R. 802; =M’ Mioaae, {1926] S. Cc. 
Labeled Se be joined, 1 sespeoet pe 2 wo W. RR. 218. —CAN 673. SCOT. 
8 ce performance separa 
RErooielt is invoonalstent with na slated PART XIL SECT. 1, SUB-SECT. 1.—A. PART XII. SECT. 1, SUB-SECT. 2.—A. 
for alimony & so long as the former e (p. 249) i. —-— -}—In an action ei. —— Interference with business 
Claim stands it is oo to the obtaining by a purchasor for specific performance carried on wife.jJ-~-Pitf., a married 
alimony p or itor: costs.-- of an agreement for the sale of land, woman, ed on business as an See 


HENKE t. Henke, (1926) 1 L. R. 


a motion by deft.’s wife to be added as 


keeper, & owned the chattels in th 


ad i ae 1W R. 337 ; - Sask. deft. on the ® sround that, under Dower hotel. Deft., her husband, interfered 

eae a intercat ii thie proces see ete a aig is ser 
ee XI. SECT. 8. “yynreiats Sedat Gr ta 

SAMPSON is MAS, 5 neler ip tf. An injunction 

2165 ili. — -}—A separa- 1018.—CA .N OMAS Anat ea Re reatraining deft. from 








tion agreement may have as a secondary 
object the effecting of a permanent 
settlement of property, but unlicss a 
separation agreement clearly indicates 
such purpose the general rule, that the 
ement is no longer enforceable obtained 
alter resumption of cohabitation, ggaingt a ed w 
should be applicd.—NaTIonaL TRUST 
Co., Lrp. v. BELL, [1925] 4 D. L. R. 
712. ~—-CAN. 





PART XII. tee iS SUB-SECT. 1.— 


2221 ii, ———.}—Under K. B. Rule 
756 an order for payment may be 
by a judgment creditor 


marri 
BLACK, [1925] 3 W. Ww. R. 6 
oi efts. who ae husband 


anted 

Interfering in the business or with the 
servants or agents, or removing any 
of pitf.’s chattels.— DONNELLY v. DON- 
NELLY (1885), 9 O. R. 673.—CAN. 

sd. Action for breach of trust. eg 
Held: under the Married Women’s 
Property Act, 1890, a toh Seger can 
maintain an action st his wife for 
breach of trust, & in where 


man. et soar v. 
heel CAN e 
Cases 


1029; [192513 W. W. R. & ‘wife, signed a promissory note pay- another person is sued with the wife, 
sb. ery Je jor— Failure of al able to ies 3 demand. pon default & that person sets up a claim to 
siderat ay ert WaKAk ing in payment, ltt. obtained portion of the pro it eg e right of 
(Alta.), [1926) 1 D. | D. L. R. 493.—CAN.. judgment a eta defts. in the county action given b of that Act is 
pour ore The judgment ac “5 exclus 10 remedy.—ANHAEUS 
PART XI. SECT. 9. t her person- ANHANUSSER & "Rome (1980), 
One soot ke inibband & aly ee Hel Re How Nabi BR. (@.) 66.—-AUB 
a of usband e Us ’ 
Nive chorea lala Mcoperntion wite 748.—N.Z. PART XII. SECT. 1, SUB-SECT. ! 


ment under which the custody of their 
two eldest children were given to the 
father & that of the youngest child to 
the mother, & provision was made for 


fi, ———-.}-—SILLIKER v. FRASER, 
[1931] 4 D. L, R. 326.—CAN. 


ee XH. SECT. 1, SUB-SECT. 1.-—I. 


2292 1. Action by sues ee ed 


—F'or negli 
Sonat ht his action perio 


woman, bro 
her husband another for negligence 


accecs of both parents to all the Liability of hueband—Participat- in the operation of a motor vehicle 
children, the mother subsequently ing. in Htigation.|\—In on action by a riven Aen her il gg oe in which she 
launched a petition to ob married woman agetust & third party : WwW. pened Was 
custody & control of the eldest buy, —Held: notwithstandin rricd injured, PE ahs fe clnins for 
the second child had been accidentally Women’s Property (Scot fland) Act, her injury. The ae at of claim 


12 


2268a, 


Vol. XXVII.—Husband and Wile. Cases 29903a—-2821. 


~}—(1) Pitf. married deft. in 
1898. In 1899 the parties separated under 


@ deed of tion & ene lived 
apatt. By deed of tion deft. 
covenanted to pay an ecuitil to pitf., & 


the deed also contained a covenant for 
further assurance. After the separation 
pltf. set up in business as a pro- 
rietor, & she subsequently conv this 
Baniiene into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription: ‘In loving 
memory of Jennie the dearly beloved wife of 
W. R. Orawshay Ralston of the Bungalow, 
no Died 20th May, 1916.” Deft. was 
R. Crawshay ton mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Plitf. brought an action 
her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. :—-Held: though the inscription was 
capable of a defamatory meaning, pitf., by 
reason of Married Women’s Property ‘Act, 
1882 (c. 75), 8. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & security of her separate 


preps ty: 
(2) there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the High 
Ct. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 
as to the validity of the marriage, to take 


22948.” 


2810. Add. 


roceedings under the Legitimacy Declara- 
Hon Act, 1858 (c. 93) (MACNAUGHTEN, J.).— 
RALSTON ¢. Rarston, (1980] 2 K. B. 238; 
99 L. J. K. B. 266; 142 L. T. 487. 


2204. Add. Saran Se nsd. RALSTON v. 


RALSTON, [1980] 2 K. B. 238. 


For =r Sc iBone eg sustained 
before marriage. } — Althou ug y Married 
Women’s Property Act, 1882 (c. 75), 8. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 ‘ property” 
includes a thing in action, nevertheless a 
right of action for a pure tort which ae ued 
before the marriage of the parties is not a 
thing in action within sect. 24, & conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him :—Held: her right 
of action was not such a thing in action as 
would become her separate property within 
the meaning of the Act, but was barred by 
the general disability of husband & wife to 
sue each other for a tort.—GoOTTLIFFE v. 
EDELSTON, [1930] 2 XK. B. 378; “ L. J. 
K. B. 647; 143 L. T. 695; 46 TL. R . 544 ; 
74 Sol. Jo. 567. 


Annotations oo Ralston 
Ralston, [1980] 2 K. B. 238. Refd. Gottlifie 
v. Edelston, [1980] 2 K.B . o78. 


Part XIIl._—Matrimonial Causes. 


2317. Add. Annotation :—As to (2) Apld. Cavendish 2821. Add. Annotations :—Consd. H. v 
P. 


v. Cavendish, [1926] P. 10. 


23818. Add, Annotation :—Refd. Rugg-Gunn v. 
Rugg-Gunon & Archer, [1981] P. 147. 


Women’s Act, 1926, 3. 

& was not ea against pitt. 8 
husband.—-G GOLDMAN, 
el ane L Rl 152: "610. L. R. 
657. ae 


2202 ii. ——- ——.]}—A wife, who 
was being driven by her husband in his 
motor oar, was injured in a collision 
between the motor car & a motor lorry. 
a sad an action of damages 
oa cwnee a a ie & 

sw £2 € 


policy that the 
right of avtion pam the other in 
consequence wrong done, & 
(6) Married Wom men’s Property (Scot- 
land) Act, 1920, Secoaty ot altered the 
law this ~——-HARPER v, 
HaRpger, (1929) "S. pest " (Cb. of Seas.) 
ap eS 


2202 i ae 
MARR, (1981) 0. O. Re 707,.—CAN. 


2202 iv Married Women’s Act, 
R.S.A. 1922, 8! & 2.J-~-A provincial statute 
na lergee purports to give 


vires, on the ground that it alters 
the common law status of husband & 


206. 
[1926] A. C 


wife, @ subject which under the term 
assigned exclusively 
So the Dominion Parliament. There- 
Married Women’s Act, R. 8S, A. 
1923, c. 214, 8. 2, which provides, inter 
alia, that a ed woman shall be 
capable of suing & being sued in any 
form of action as if she were an un- 
married woman cannot be relied on to 
support an once in tort Py an oe 
t her en, HILL 

(roe) 4 ae L. 161; rr 
W.R.1,673; oft. [1929] 2 D. L. Re 
year ow W.'R. 4 41; 24 Alta. L. R. 

105. —CAN. 


PART XII. SECT, 1, SUB-SECT. 2.—D. 


d. Jurisdiction to decide on originating 
psp tales Right to direct an tseue.J— 
dar ne Foster, [1928] 3 W. W. R. 


PART XIII. SECT. 1, SUB-SECT. 1. 
m i, —— —— ——-.]}--A ju of 

the | Supreme Ct., sit in his o 

ction es inter- 


85).—CLAM . CLAMAN 
BED, 35 B. C. R. 137.—CAN. 


-] -The parties 
ane through a fori of marriage in 
Nova Scotia. In an action for declara- 
tion of nullity based on absence of 
consent & fraud :---eld ; the Snpreme 
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ee eer ce 





»» 1928) 


Refd. A.-G. for pee v. Cook, 


©. 444; Raeburn v. Raeburn (1928), 


138 L. T. 672. 


Ct. of Ontario had no jurisdiction to 
entertain the action, & would have 
had noue even if the marriage had been 

an Ontario marriage. The urisdiction 
of the Keclesiastical Cts. in England 
has not been conferred upon the 
Supreme Ct. of Ontario. ie ag a ca 


D. ae A altel D. R. 877; 

64 0. L 
a ——— High Court — Bombay— 
matri ital suite between 


sie mon 
Jeu's. ga High Ct. of Bombay has 
out-of ma to entertain 


adaptations to the circ 
case as justice may require.”-—-BEN- 
JAMIN v. BENJAMIN (1935). ILL. R. 
50 Bom. 369.—IND. 


PART XIII. SECT. 1, SUB-SECT. 3. 
Gees i, Practice uf Ecclesiastical 
hl ey ES erie Ontee: in oe 
pct peris Bley 
GoLERID © (Man. ), nhefib36] at D 
896; (1036) 1 W. 67 Poky® 


PART XIII. SECT. 3, SUB-SECT. 1. 


p i, ——~.])—The fact that, at the 
‘line of her marriage, a, wife has liv ing 


a child born as a consequence of illicit 
intercourse with another man, of which 
intercourse her husband had no know- 
ace, does not entitle the latter to have 
marriage set aside Sey eet va v. 
alerts {1929} App. D. 349.—-S. AF. 


2331. Add. Annotation :—Refd. 


2345a. 


2381. Add. Annotation :—Refd. 


2452a. 
2453a. ———.}—In this suit two questions arose: 


post. 


2828b. Distinguished from other grounds for 


annulling marriage.}—A decree annulling a 
marriage on the ground of impotence is a 
judgment in rem altering the status of the 
parties, & can be pronounced only by the ct. 
of their domicil. A decree annulli a 
marriage on this ground deals with a marriage 
which till the date of the decree was voidable 
only & not void. In substance it is a decree 
for the dissolution of that marriage, & is 
thus distinguished from decrees annulling 
marriages for illegality or informality.— 
INVERCLYDE (OTHERWISE TRIPP) v. INVER- 
CLYDE, [1931] P. 20; 100 L. J. P. 16; 144 
T. 212; 95J.P.73; 47T. L. R. 140; 29 
L. G. R. 353. 
Inverclyde v. 
Inverclyde, [1981] P. 29. 


2334. Add. Annotations :—Refd. Salvesen (or von 


Lorang) v. Austrian Property Administrator, 

[1927] A. C. 641; Inverclyde v. Inverclyde, 

eet P. 29; Newbould v. A.-G., [1931] 
« 0-4 


2845. Add. Annotation :—Folld. H. v. H. (other- 


wise N.) (1929), 45 T. L. R. 618. 


-]—Where the ct. finds in a suit 
for nullity of marriage that both the parties 
to the ceremony of marriage are impotent, 
each being incapable as regards the other, 
a@ decree nisi may be granted to each of the 
parties & either may apply in due course 
for a decree absolute.—H. v. H. (OTHER- 
ht N.) (1929), 988 L. J. P. 155; 45 T. L. R. 








2370. Add. Annotation :-—-Refd. Newbould v. A.-G., 


[1931] P. 75. 


Inverclyde v. 
Inverclyde, [1931] P. 29. 


~}--MANN v. MANN, No. 2496, post. 





(a) whether a memorandum of agreement 
permitting the wife to live Bete & apart 
was a deed of separation; (6) whether her 
proposal, after having herself separated from 
her husband & signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 


Cases 23298a——2494. ENGLISH AND Empire Digest SupPLEMENT. 
2328a. —- -.}--NEWBOULD »v. A.-G., No. 6069a, 


petitioner it was submitted that the memo- 

randum of agreement relied upon was not a 

deed of separation, but merely an agreement 

for maintenance for a limited period. Even 
if it were a deed of separation, the wife was 
entitled to change ber mind, & she had in 
fact shown a sincere desire to live together 
again with her husband, though her motive 
ight have been the welfare of the children : 
—Held: the memorandum of agreement was 
a valid & binding & subsisting agreement 
to live separate & apart. The wife’s pro- 
posal, not bein, e to restore the con- 
nubial relationship simpliciter, but merely so 
that she & her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed.—Lacny v. Lacey (1931), 
146 L. T. 48; 95J.P.179; 47 T. L. R. 577; 

75 Sol. Jo. 572; 29 L. G. R. 666. 

2479a. Extravagance of wife.J—(1) HExtrava- 
gance of living on the part of a wife affecting 
the financial position & prospects of her 
husband may be a matter “so grave & 
weighty’ within Yeatman v. eatman, 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
& therefore may afford a defence to a petition 
for restitution of conjugal rights. 

(2) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels him to live 
abet from her.—G. v. G., [1980] P. 72; 142 
L. T. 311; 94 5. P. 79; 46 T. L. R. 69; 
sub nom. G.-M. v. G.-A. D., 99 L. J. P. 14; 
74 Sol. Jo. 59; subsequent proceedings, sub 
oe GORDON v. GORDON (1931), 75 Sol. Jo. 

2479b. Husband’s work requiring him to live apart 
from wife.}—G. v. G., No. 2479a, ante. 

24878. ———-.]—Lacrey v. Lacry, No. 2453a, 
ante. 

2490. Add. Annotations :—As to (2)Consd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 
Generally, Refd. Hyman v. Hyman, [1929] 
A. C. 601. 

2492. Add. Annotation :—Consd. Hymanv. Hyman, 
{1929} A. C. 601, 

2494. Add. Annotation :—As to (1) Refd. Lacey v. 
Lacey (1931), 47 T. L. R. 577. 





PART XIIL SECT. 8, SUB-SECT. 2.—A. 


2329 v. ——.]——The law of Ontarto 
as to annulment of marriago is the law 
of England as of July 15, 1870, unless 
modified by provincial law. RKelicf 
for persistent refusal] of in urge can 
only be given where an inference of 
impotence can be drawn.—BETHELL v. 
BETHELL, [1932] O. R. 300; 2D.L. R. 
663.-—CAN. 


PART XIT SECT. 3, SUB-SECT. 2.—C. 


2346 iii. -}—Where the 
husband was potent & there was no 
structural eh ete a on the ae of 
the wife, but the m had never 
beon consummated owing to the 
opposition of the wifo without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 
fruund that there was an invincible 
repugnance on the part of the wife 
to the act of consummation resulting 
in paralysis of the will, which was 
consistent only with incapacity.— 
ere Ss. (1926), 29 W. A. L. R. 52.-— 








PART XIII. SECT. 3, SUB-SECT. 2.—E, 


2397 i. Sufficiency of.)--HATE ». 
HaTr, [1927] eas L. R. 481; [1927] 2 
W. W. R. 366; 232 Alta. L. R. 565.— 


CAN. 
PART XIII, SECT. 5, SUB-SECT. 1.—D. 
2435 ii. ———.]---A_ prior request in 


writing for restitution of conjugal 
rights is not & prerequisite to the bring- 

of an action in Saskatchewan for 
restitution of conj 
POLOVNIKOFF v. POLOVNIKOBT, (1930) 
2 W. R. R. 177.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 1.—E. 

2452 fi. ——.}~—On a potition for 
restitution of conjugal rights petitioner 
must satisfy the ct. that he or she has 
a sincere desire for a real restitution 
of those rights & « corresponding 
willingness to render them to the other 
spousce._-WOOPLANDA v. WOODLANDS 
(1924), 35 C. L. HR. 446.—AUS., 


PART XIII. SECT. 5, SUB-SECT. 1-— 
F. (a). 


sd. Petitioner guilty of adultery.}— 
14 


eee 
e 


A suit for restitution of conjugal rights 
lies under Burmese Buddhist law; but 
a husband will not obtain such restitu- 
tion on account of his misconduct.-— 
MATHEIN NWE v. MAUNG Ena (1929), 
I. L. R, 7 Ran. 451.—IND. 


se. Defendant in 
has no power to 
Pp order of restitution in 
an action for restitution of conjugal 
rights failing which a divorce on the 
ground of malicious desertion. In 
such an action the mere fact that deft. 
is in prison is no bar to the grantibg 
of a restitution order.—ALDRED v. 
ALDRED, [1929] App. D. 356.—S. AF. 


son.J~—The ct. 
pense with the 


PART XIII. a a SUB-SEOT. 1.— 


8. Petitioner suffering from venereal 
disease.}-~The fact that a husband js 
suffering from venereal disease is no 
bar to an action by him against his 
wife for restitution of conj hts 
failing which a divorce.—-AINBBURY v. 
a ee 11929] App. D. 109.— 


PART XIII. = () SUB-SECT. 2.— 
e a e 
2521 i. areas of (Jae & 


ek me calculated to break the eee of 

he sufferer & continued unti] health 
Teens down, or fe Die to break down, 
ag pena 


PART KINI. SECT. 5, SUB-SECT. 2.— 
B. (h). 


Vol. XXVII.—-Husband and Wife. Cases 2496—2723a. 


2498. Add. Annotation :—Refd. H. . Hyman, 


yman v 
Hughes v. Hughes (1928), 189 L. T. pe 


2501. Add. Annotation :—~Refd. H. ricer arte an, 
Hughes v. Hughes (1928), 189 L. T. “16 
2511. Add. Annotation :—Refd. Dewe v. Dewe, 


Snowdon v. Snowdon, [1028] P. 118. 


2518a. cr ies husband & wife intermarried 


in Feb. 1922, & continued to cohabit until 
July, 1927, when the wife left the husband. 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness & invitations to repeat them, 
& (6) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against findin 
that the marae A alleged had been committe 
on the uncorroborated evidence of the wife, 
who was an accomplice; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable ex tation of it. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty. of the class (a), & that 
he had not been guilty of cruelty of class (b). 
The judge then made a decree nisi for dis- 
solution of the’ iage. On appeal :— 
Held: (1) the judge ought to have warned 
the jury that cogent evidence was required 
4 overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence ; 
(2) the ct. must take notice of the fact that 
there had been condonation of the nari 
even though the husband did not plead it ; 
(3) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 


ob 


2728a. ———.]— HALLAM 
i 


.}— while he spends his 
mistress tor whom he openly indicates PART XIII. SECT. 5, SUB-SECT. 3.— 
» a s 


an [ie anger nt f the wife’s 
A.v. A. 1925] 3 D. ve R. 11965 ; 845) Tenet iy nic banciedae it 
2 Ww, W. ia mind that, to his 


legal cruelty without danger to life, limb, or 
health, physical or mental, or reasonable 
apprehension of it ; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 

(5) The wife having on the evidence been 
@ consen party the act of sodomy 
alleged to have been committed it would 
be impossible for her to obtain a decree of 
divorce at solely on that act. 

(6) The rules with regard to condonation 
& connivanse as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1857. 
In my judgment ergy rules apply to cases 
in which the ground mye ts or divorce is 
sodomy (GREER, L.J.).—STATHAM v. StTs- 
THAM, [1929] P. 131; 98 L. J. P. 118; 140 
L. T, 202; 45 T. L. R. 127 ; 72 Sol. Jo. 847, 


e 


2554. Add. Annotation : — Generally, aaa Rae- 


burn v. Raeburn (1928), 138 L. T. 672 


2648a. Unnatural offences.}——STaTHamM v. STA- 


THAM, No. 2518a, ante. 


2661. Add. Annotations :—Apld. Statham v. Sta- 


tham, [1929] P. 131. Refd. pugs sonE v. 
hee ann & Archer, [1931] P 

-}—Where the ct. a ‘satisfied 
that a a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
—CLARKSON v. CLARKSON (1930), 143 L. T. 
775; 46 T. L. R. 623. 





2718a. ——-.]|—An infection of resp. with “ crabs ”’ 


is, in the absence of prior misconduct or 
infection of petitioner, prima facie evidence 
that resp. has committed adultery.—STEAD 
v. SteAD (1927), 71 Sol. Jo. 391. 


2722a. ——- Staying with unknown woman in 


same bedroom—Presumption of adultery.]— 
WooLr v. Woo LF, No. 2770b, post. 

v. Harttam (1930), 47 

L. R. 207; 75 Sol. Jo. 157. 


Where the conduct of a husband, in CONNOLLEY v. CONNOLLEY, [1925] 2 
e@ to rie her own living W. W. R. 426.—CAN. 


on~@ 


knowledge, it under- 


154; 19 Sask. L. R. 3 min 
: 08 res ‘health, it ae eros 2712 1. Single act-~- For purpose 
-——- JONES JONES, [192 ot D. L. I of supplying evidence.}—An act of 
2521 eee }-The guestion whether 1144; + 11926) 1 W. W. R. 449; 19 adultery committed solely for the 
lItf. herein was actually afraid of her Sask. L. R. 262.—CAN Duro a supplying © evidence on 
usband or not held not to affect the which spouse the party so 
question whether his conduct amounted Seeicuine it may base an action for 
to legal oruelty as defined in Russell PART XIII. SECT. 5, SUB-SECT. 2.— divorce pot entitle nitf. to a decree, 
Russell, No. ae —DES B. (1). Although under ordinary 
EBABRAIBS, 1 238) 8 L. R. 40 sh. Husband describing himself on stances the evidence herein would 
ieee) Gan 945 Mo Sask. L istment as Deserti 


during pregnancy.}-—A husband dese ye 
2534 1. Cumulative effect of acts not Ws wile, on two occasions, on one of it appeared plain that said evidence 
+The tating which she had a baby three months was “ staged by d 
tive, old, & on the other whe when she vee about of cy in coord bin bring the 


cumula 
Y Moaei s De L. R. 1195; £2 be oo Theat. “mone e 
aww WoW. B 16d: 19 Sask. in 1916 the husband s — a ep Feet es OO DE ARMOND (peal), 11929) 


nay t 


——A. 
east sie 
L. R 


a widower, & thereb 
caused considerable 


PART XIII. SECE. §, SUB-SECT, 2.— a oe 
0 


anxiety, & 3 De L. R. 121; 1 W. W. R. 564.— 


ed an allowance Cc 


the husband's 8 conduct amounted t 
-———.}—-A course of con- a ag SP ere v. STUART (086), PART XIII. st é3 SUB-SECT, 3.— 





53 Calc. 436.—IND. 


ee SECT. 5, SUB-SECT. 2.—E. Fe lad "{1931} 2 Dp? L. BR. 892. 
.] — Action by a wite CAN, 


8 Hil 
v. KAUFTELD (Beak, » 1996) 1 1W.W.R. toy padlictal separation on the ground of 


ing earnings on misiresa—— another man 


oF; 8: w sho 
Telling Of preference for mistress.]— knowing that it poroked deft.— 
J.8, 


coruplained of did antler 
Ped Si Met Raed es thereto, 
& was the result of her conduct with ——— 


15 


ere the violence 


2725 vill, —— ——-.]—Bounco 
her health ea [1930] 9 D. L. BR. 797.— 


——.}—8. v 
continued pest t WW joie 6; afd. * Tost! 


33 


2736 1. Whether necessary to prowe 
direct fact—When 
exist-— Le 


tng 
neident.)}—SMITH v. SMITH, [1929] BLEEKER 0. 
C. (Ct. of Sess.) 75.—SCOT. N. L. R. 133.—S. AF 
sj. Failure to deny evidence given by 
side. }—~Held : 


stance to be taken into accoun 
dD. L. R. 854 ; 11927) 1 W. 
CAN. 


PART XIII. eG Mi SUB-SECT. 3.— 
e (6). 


/ aver spouse} "tho le of Raaoel 
of either spouse.jJ-——-The rule of Russe eS 
v. Russell, No. 2743, does not apply Argus L. R. 263.—AUS 


access, where there is no possibility 
of bastardising ERTS v. 
ROBERTS (Alta.), (1928) 1 D. L. KR. hi. 
227; (1927) 3 W. W. RR. 625.—CAN, 
As a 
evidence of spouses was adinissible to 
bastardise a child born during wedlock ; 
the rule to the contrary, applied in 
diussell v. Itussell, No. 2743, not being 
part of the law of Scotland.— Burman 
v. BURMAN, [1930] 8. C. 262.—8COT. 


2780. Add. Annotation :—Refd. Woolf v. Woolf, 


[1931] P. 1384. 


27338a. ——— ——— Hote] evidence.]—On the trial 


of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct. declared its intention of 
1efusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
ae v. AYLWARD (1928), 44 


2787a. ——- ———.]—-Applt. in 1915 ceased to live 


with resp. as his wife, though she joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applit. met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
&, up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, sbe 
went on a big game shooting expedition to 
Africa with applt.; applt.’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fellill. Applt. & D. were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
familiarity between them :—Held: there 
was not sufficient ground for the inference 
that adultcry might reasonably be assumed 
as the result of an opportunity for its occur- 
rence.—Ross v. ELLISON (OR Ross), [1930] 
A.0O.1; 96 L. J. P. C. 168; 141 L. T. 666, 


2743. Add. Annotations :—Distd. Mart v. Mart, 


{1926] P. 24. Refd. Selby v. Atkins (1926), 
135 L. T. 453; S.v. 8. & P. (1927), 44 T. L. R. 
52; Re A. B.’s Petn., [1928] P. 25; Inver- 
clyde v. Inverclyde, [1931] P. 29. 


2746. Add. Annotation :—Refd. Mart v. Mart, 


[1926] P. 24. 


2747. Add. Citations :—[1926] P. 24; 95 L. J.-P. 


20; 134 L. T. 446. 


2749. Add. Annotation :—Consd. [immer vv. 


Rimmer (1930), 46 T. L. R. 624, n. 


2753. Add. Annotation :—Refd. Sloggett  v. 


Sloggett, [1928] P. 148. 


ortunily shown to 


iter from ender admit oatebLick fact o 


divorce on 


stitalting an a 


to exclude evidence of non- 
a child.— Ros 











2763a. —— 


2770b. 


2755 i. Statement by wife—As to fact of such 
illegitimacy of child—Admissible to ‘WRIGHT, (1928] 1 D. L. R. 034; 


LEEKER (ronnie 48 


2755 ii, ——- ——-- —-—.]—On the 
> a strong vrnhet ued hearing of a peuticn by a puree Fae = 
‘1 e€ ground o e's) 6+ Sufficiency 

STACEY v, STACKY ae | ye 2 adultery, evidonce of a statement by petitioner & resp. entered into a separa- 
. “—~ the wife that a man other than her tion agreement, & thereafter lived 

husband is the father of a child born separate & apart. During the scpara- 
to her is admissible, not as evidence of _ tion resp., in May, 1924, gave birth to 
the paternity of the child, but as con- a child. The husband petitioned for 
dmission of misconduct. divorce. The evidence of adultery 

~-GINN v. GINN, [1931] V. L. It. 298; consisted of admissions by resp. :— 


Cases 2780-—2770b. ENGLISH AND Empire Digest SUPPLEMENT. 
2758a. Evidence of petitioner’s father—That 


petitioner living apart from wife at material 
period.}—In this undefended petition for a 
divorce by a labourer the evidence of 
adultery oe Upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 

etitioner’s father that the petitioncr had 

een living with him during the material 
Pe & had not slept away one night.— 

ADLOW v. Haptow (1980), 148 L. T. 774; 
46 T. L. R. 624; 74 Sol. Jo. 582. 


2762. Add. Annotation :—Folld. Little v. Little, 


[1927] P. 224. 








-|—The adultery of a hus- 
band in his wife’s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit; upon which it mi ar 
that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question.— 
LITTLe v. Lirr.Le, {1927} P. 224; 96 L. J. P. 
1381; 137 L. T. 495; 71 Sol. Jo. 493. 


2765a. Conviction for perjury—In action in which 


immorality alleged.|—A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as prima facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp.—O’TOOLE v. O’TOOLE (1926), 134 
L. T. 642; 42 T. L. R. 245. 


2770a. Admission of adultery by husband— 


Sufficiency of.}—BootTu v. Booru (1929), 73 
Sol. Jo. 159. 

Refusal to disclose name of woman. |— 
On an undefended petition by a wife for disso- 
lution of marriage by reason of the adultery 
of her husband, the evidence was that the 
husband passed two nights in a bedroom at 
an hotel with a woman. He then informed 
his wife of the fact, but disclosed no name or 





visits.—— WRIGHT v. 

adul {1928} 1 W. W. 383.—CAN 

PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (f) i. 


2770 i. Admission of adultery wife 
of.J—In July, Oy Sas. 


Held: this evidence was admissible.— 
trea we HENLEY, [1927} 8. A. S, Ki. 


PART XIII. ~— 1 cpa 3.—  364.-— 


sk. Admtasions by respondent. }-— 


In regular course of business.} <Adinissions, whether written or verbal, 

—-Where ao person, e.g. a tradesman, made by resp. in a suit for dissolution 

.l— Held: the physician, mechanic or taxf-driver, is of marriago are not in themselves 

called to the house of a 

the regular course of his h 

inference that he committed ad 

iiere zhome bir be gene against ay pe pac are seep aoe pa, pyidelice 
a divorce action © absence of such facts so — v. 

evidence in addition to that of the WHILKIE, [1928] N. Z. L. R. 406.—N.Z. 


16 


rostitute in sufficient proof of adultery ; but when 
asliOns the other facts, tending to establish suoh 
uitery adultery, bave been adduced, the 


2792a. 


Vol. XXVII.— Husband and Wite. 


address of the woman in question either to 
his wife or to her solrs. or to the King’s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 
& the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Proctor there was no evidence 
of any association of the husband with a 
woman other than his wife, still less of illicit 
association :—Held: the appeal must be 
allowed & a decree nisi granted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, unless the King’s Proctor 
could adduce cogent evidence to rebut the 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 
ought to be satisfied in accordance with what 
had hitherto been the practice that adultery 
had been established.—WooLr v. WooLr, 
[1931] P. 184; 100 L. J. P. 73; 145 L. T. 
36; 47 ToL. R. 277, C. A. 


-}+~In this petition by a husband for 
dissolution of marriage, the only evidence of 
adultery was the wife’s own oral admission 
to petitioner, coupled with statements in her 
own letters as to associations with men & a 
letter after petition in which she admitted her 
unfaithfulness :—Held: it was strong corro- 
boration that the wife made the admission 
& stood by it though she had everything to 
lose thereby. Decree nisi pronounced.— 
SIMPSON v. Simpson (1931), 146 L. T. 47; 
75 Sol. Jo. 542. 


I’. Remedies (Vol. XXVILI., p. 304). 
Add the following case :— 





2829a. 


28380a. —— 


Cases 2770b—2850. 


her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, asked 
petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home :—Held : permanent maintenance 
& custody being, at any rate, a part of the 
purpose for which the suit was brought 

petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not brought bond fide, but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation.— 
BLANCHARD v. BLANCHARD (1928), 188 L. T. 
176; 44 T. L. R. 813; 72 Sol. Jo. 138. 


- With her consent.|—STATIIAM v. STA- 
THAM, No. 2518a, ante. 


2880. Add. Annotation :—Apld. Statham v. Sta- 


tham, [1929] P. 131. 
J|—StraTaamM v. SrTatHamM, No. 





2618a, ante. 


2888a. Whether amounting to cruelty.] — Sra- 


THAM vy. STATHAM, No. 2518a, ante. 


28383b. Condonation—Whether special piea neces- 


sary.]—STATHAM v. STATHAM, No. 2518a, ante. 


2813a. Petition for fudicial separation—Whether 
petition brought only for collateral purpose.|]— 
A wife petitioned for judicial separation from 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (f{) ii. 


2773 1. To petitioncr’s soliciior.| 
—Semble: a decree for divorce should 
not be granted on evidence merely of 
deft.’s admissions of adultery, especially 
when made to pltf.’s solr. or other 
officer of the ct. or on deft.’s testimony 
admitting adultery.—-SANBORN v. SAN- 
BORN, (1928] 1 D. L. ht. 881; [1928] 
an W.R. 78; 22 Sask. L. R. 168.— 


2778 ii. By respondent—Whether evi- 
dence against co-respondent. }—HARRLS 
ca {1931} 4 D. L. R. 933.— 





PART XIII. SECT. 5, SUB-SECT. 3. 
B. (£) ili. 


sx. Diary — Inadmissible against 
co-respondent.|-—In an action of divorce 
on the ground of adultery :—Held-: 
entries made by the defender in a 
private diary kept by her, the a sa 
of which was that she had committed 
adultery with the co-defender, although 
cvidenco against her, could not 
founded on as evidence against tho 
co-defender.—-CREASEY v. OREASEY, 
[1931] 8S. C. 9.—SCOT. 


PART XII. sae 5, SUB-SECT. 3.— 


‘ pact the oe ee than ap a rast 
n n-~—Subsequcnt acts of adultery. 
= iividence of acts of adultery sub- 
sequent to the date of the petition can 
only be admitted where acces by 
some evidence on which the jury, 
thout more, ht find a cha of 
adultery, as all in the petition, 
ad.—ELLIOTT v. 


to have been prove 
Ex.rorTrt, (1927) x. Z. L. R. 338.—N.Z 


PART XIII. aa Sy 5, SUB-SECT. 3.— 


. (a). 

sl. Divorce—Mere adultery on part 
of husband.)—Mere adultery on the 
part of the husband does not by itself 
ontitle a wife to a divorce according 
to Burmese Buddhist Jaw.— MATHEIN 
NWE v. Mauna Kua (1929), I. L. KR. 
7 Ran. 451.—IND. 


PART XIII. ans RS SUB-SECT. 3.— 


e )e 
f i, —- eg ween Caen ry 
DOWLINSKI v. RAWLUK (Man.), [1929] 
4 D, lL. Rr. 20.—CAN. 


PART XIII. ae 5, SUB-SECT. 8.— 


2844 ii. -}—In order to establish 
desertion, proof of a re 1 to acknow- 
le the obligations of the married 
state may suffice. 

Semble: the bringing of a prior 
suit, which was abandoned, for divorce 
can be relied on as constituting 
desertion.—BRvucE v. BRUCH Gegnn a 
(1926] 4 D. L. R. 1117; [1926] 8 
Ww. WwW. R. 605.—CAN. 


» (bd). 

2860i. What amounts to cohabitation— 
Parties living under same roof—Hus- 
band not recognising or treating e€ aa 
such.]—Zeld - the busband was ) ifces 
apart from his wife without sufficien 
excuse in circumstances entitling her 
to restitution of conjugal Menta 
LINKHART v. UINKHART, [1925] 2 
D. L. RR. 1180.—CAN. 
PART XIII. SECT. 5, SUB-SECT. 8.— 


» (ce). 
2868 ii. ——.]}—Petition by wife 


17 





2833c. poy v. R. (1932), 173 L. T. Jo. 
264. 


2850. Add. Annotation :—As to (3) Refd. Courage 
v. Courage (1931), 47 T. L. R. 395. 


for dissolution of marriage on the 

ound of the husband’s desertion :— 

eld: desertion begins when the 
intention to desert is complete, & that 
in this case there never was any 
intention on the part of the husband 
to desert his wife.—LiTrLit v. Lirr_e, 
[1928] W. A. L. Rt. 60.—AUS. 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (e) i. 


sm. Non-compliance with decree for 
restitution—What amounts to.}—After 
a decree for restitution of conjugal 
rights had been made against a wife 
she returned to her husband & lived 
with him for three months. She 
returned sincerely willing to stay with 
him if her affection for him was felt 
by her to be sufficient, but she had in 
her mind a condition unexpressed that 
she would not stay with him if she 
found her affection insufficiont. At 
the end of threc months sho left & 
refused thoreafter to resume co- 
habitation :-—Held: the wifo’s con- 
duct did not amount to a compliance 
with the decree, &, therefore, that her 
husband was ontitled to a dissolution 
of marriage.— HARRIS v. HARRIS (1929), 
30 8S. R. N.S. W. 59; 47 N. S. W. 
WwW. N e 9.—AUS. 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (e) ii. 


n i. ——.}—-Malicious denial of 
carnal intercourse porsisted in for four 
ade may coustitute desertion, but 

e standard of proof, both of the 
denial itself & of the absence of con- 
sent by the offended spouse, must be 
exacting.-—-GooLD v. GOOLD, [1927] 
8, C. 177.-—-SCOT. 


2954. 
2956. Add. Annotation :—Refd. 


Add. Annotation :—Refd. Clark | vw. Clark 


(1931), 145 L, T. 487. 


2940. Add. Annotation :—Refd, Diggins « v. Diggins 


(1926), 43 T. L. BR. 87. 

Add. Annotation :—Refd. Matthews  v. 
Matthews (1932), 48 T. L. R. 511. 
Matthews v. 
Matthews, [1932] P. 103. 


2060. Add. Annotations :—Consd. 


Statham  v. 
Refd. Welton v. 


Cases 29253024. EnauisH anp Empmer Dierst SurpLEMeEnt. 


& 
on the und of desertion, & 
cohabitation clause was ins in the 
order :~—Held: the hspsestnd were entitled 
to find as they did, but were wrong in allowin 
the non-cohabitation clause to include 
in the order. In cases of cruelty it might 
be necessary for the protection of the wife, 
but that was not so in cases of desertion ; 


Statham, [1920] P. 131. & the non-cohabitation clause was struck, 

Welton, [1927] P. 162. out.—-SAYERS v. a (1929), 98 J. P. 72; 
2095. Add. Annotations :—As fo (1) Consd. Hyman 27 L. G. R. 866, D 

v. Hyman, Hughes v. Hughes (1928), 139 38010a. ——— —— False eae of pregnancy. |— 

L. T. 416. Refd. Statham v. Statham, [1929] se Ace application by a wife against 

. 131. ie a gh pe order re a fuatioae a on the 

2999a. —.}—-Under Summary Juris- und of desertion, the ces nave no 

diction (Married 1 omen) Act, 1895 (c. 89), ground 0 to refuse an order on the ground 


justices are empowered on the application 
of a wife to make an order containing & pro- 
applicant be no longer bound 
to cohabit with he husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 


vision that the 


ground of cruelty. But where the wife’s 


application is based upon a 


only, such a clause should not 
as it prevents the 
continuance of desertion in strict law after 


the order, inasmuch 


PART XIII. sone 5, SUB-SECT. 8.— 


EES Gane 


2988 .}—-LEE 
Lug, (ieatia D. LR. 04; 690. L. B 
561.—CAN 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (g). 


2940 ii, ———.}—A divorce refused. 
on the ground that a separation agree- 
ment prevented a finding of poorpeleaond 

In an action for divorce the e 
of a separation agreement is not to be 
disregarded by the ct. mercly because 
deft. does not set it up as a bar 
Walss v. WALSH rie eA 11925] 
2D. L. R. 704: “(9261 1 Ww WwW. R. 
951; 19 Sask. L. —CAN 

2941 ii. ——- Deed not acted upon.}-— 
Proposition, that, when a doed of 
se on is treated as a nullity or 
set at nought, & the secure who 


Hosowee i 
OGGET?, (1996) VL. R. L. R. 
505; 48 A. L. T. 62: {192 
L. H. 330.—AUSB. 


PART XIII, _ 5, SUB-SECT. 8.— 


s e 


2064 i. From time of tntention to 
Oe rena the aeons or the 

on un 
husband’s desertion: —-H pT: desertion 


begins when the intention to desert 
is complete, & in this case there never 
wes any intention on the part of the 

usband to desert his wife.—LITTLeE v. 
Linea (1927), 30 W. A. L. R. 60.— 


PART XIII. SECT. 5, SUB-SECT. vie 


2975 i. During 

fest intention to desert.}—A 

who was married in July, 1916. ie 

with his wife for six weeks, & there 

did not live with her for. patie 

three years. In Nov. 19 9, he met her 

accidentally & lived with her for a few 

days, & then he went abroad to take 

up an appointment. On the voy 

out he wrote ae her that a C) 

epponement had been cance 
after he never lived with Bis 

wife or communicated with her 

From Apr. 1920 till June 192 he 

was in prison, & in Oct. 1923 he was 


into 


(1929), 
Sol. 


that she was pregnan’ 
93 J. P. 187; 45 T. L. R. 897; 78 
0. 367 27 L. G. R. 868, D. O. 


that the wife had deceived the husband 


her by an untrue statement 


t.—DAWSON v. DAWSON 


3019a. Respondent second husband of petitioner— 
— husband having disappea ‘Whether 
of desertion bar to ie oe v. SPURGEON 


Bie re imprisoned. In Oot. 1926, after 
lease, he wrote to his wife's father 

that he was Pisdier to go abro 
offering to supply material for 
divorce Soe : pusue 


averred 

mencing In Nov. 1919 ie S tacluding the 
periods of defender’s incarceration, in 
respect that, when liberated from 
prison, defender had shown no dis- 
osition to alter his intention to persist 
n his desertion.— PARKER v. PARKER, 
[1926) S. C. 574.—SO0OT. 


PART XIII. Se a 5, SUB-SECT. 8.— 


2981 1, Whether Geacstiin terminated— 
Filing of -}+-ADEY v. ADIHY, 


PART XII. seer. x ema 8.— 
3008 i. What is “ oe cause °— 
Conduct falling short of matrimonial 
qaitie T_ More’ tabrmtte ae 

an occasional 


breata of bodily harm to him, 

are not euficient to justify a husband’s 
desertion his wife.—CLARKE v. 
rea PO Aita.), [1927] 3 W. W. RB. 
s i. ” Petitioner’ 8 cruelity.}—Soon 


after the marriage of the parties in 
1923 the husband was nn a Ty . 
oy 


cruelty et nS By gb ae ing 
permanen ollow: 
on this conduct the wife left | 
husband is Feb. 1928, & although ee 
requested. d her to return to 
him, she Tid a not do so. The husband 
petitioned for divorce on the ground 


of desertion :—Hedd: the husband 
must be presumed oe pave berg 





the consequence 
conduct he nee gompelisd aot ite ta to 
loave ee his petition must be 


Were v. SA CnencR 


PART XIII. SECT. 7, SUB-SECT. 1. 


ti. Knowledge of flac SD ee 
A. woman married a inan who wae at 
the date of the ae & remained 
thereafter, impotent in consequence of 


18 





8024. Add. Citations ; — 
L. J. P. 115.” 


“ affg., [1892] P. 222; 61 


pe aralysis. The parties had cohabited, 
had occupied the same bed, for two 
mouths prior to the marriage, & the 
woman was aware of the man’s con- 
dition. Her reason for entering into 
the marriage was to obtain a sup port for 
herself & for an illegitimate, child, 
which she had previously had by 
another man. After the marriage the 
partics lived together for over four 

years. In an action of declarator of 
nullity of marriage brought by the 
woman :—Held: she was barred from 
founding on defender’s epoLeneys in 
respect that she entere tho 
marriago in knowledge of it, &, in the 
circumstances of the case, it would be 
a peed < allow her to found upon 

it.—L. v. L., [1931] 8. C. 477.—S8COT. 


PART XII. naar ei ns SUB-SECT. ° 3.— 
« (&). 


3026 1. t suii—. us 
auit.}~A fo suit for divorce 
brought by pltf. was dismissed on the 

und that 

wife conduced t 


adultery. In a subsequent suit for 

divorce he proved t his wife & 

co-reap. had, since 

lett the province & were living as man 
California :—Held: the dis- 


missal of the former suit was not a bar 
to the ethno palin aul NG 


& E Navas ieenk 1987 he D. L. ay 
787 aoe we Sea.) | et —OAN. 


PART XIII. SEOT. 7, SUB-SEOCT. 3.— 
A. (b). 


8027 1. Sutt for atsesolution—Same 
evidence as te former sutt—For judictal 
ena ation. ean a the 
absence 0 


freah 
pent Pe not ¢ extitled to a decrees a 
on of marriage upon precise 
an these on whisk 


the same 
ne obtained ho see separa- 


on.-—-COLLIN LIINS (1928), 
vn L. R. 58 Calo. 166.— 
Paes Pi recipe for pare gr apo 
ae 


the same as 
rth ncae els a 


3039. 
$040a. Agreement not to 


3047. Add. Annotation :—Refd. H 


resumption S marital 


the counterclaim 


D.L. R, 69 ; [1928] 2 W. W. 
23 Alta. L. R. 355.—CAN. 


° e 


offences prior to separation deed——Validity.}— 
—By a separation deed executed by spouses 
who were then ies to a suit for judicial 
separation on the ground of the cruelty of 
the husband, it was agreed that neither of 
them should sue the 
which had theretofore taken place, & the 
deed further stipulated that any offence that 
either of them had committed should be 
forgiven or condoned, & that in case either of 
them should take Laciagpesinen against the 
other in respect of any complaint thereafter 
arising no offence antecedent to the deed 
should be pleaded or alleged by either or be 
admissible in evidence. The wife subse- 
quently sued ae noavens pe Pree of 
marriage on the ground o ultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation, & by his answer counter- 
charged the wife with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having regard to the deed. The husband 
contended that the provisions of the deed 
were against public policy, in that they 
provided for the withholding from the ct. 
matters material & necessary for its con- 
sideration by virtue of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 178 (3) :— 
Held: on a motion by the wife to strike out 
the allegation in the answer of the husband 
of her adultery, the deed was not against 
poe policy, & it did not constitute any 

argain between the parties t6 pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, & 
the agreement made by the deed being one 
honestly entered into was good, & it was no 
answer to it to say that if the intention of 
the parties had been to obtain a collusive 
divorce or to cloak-the past, the deed could 
have had a dishonest & illegal operation.— 
L. v. L., [1931] P. 68; 100 L. J. P. 76; 144 
L. T. 728; 47 T. L. R. 260; 75 Sol. Jo. 192. 


8042. Add. Annotation :—-Refd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 139 L. T. 416. 


3044. Add. Annotation :—Consd. Hyman v. Hyman, 


ym 
Hughes v. Hughes (1928), 189 L. T. 416. 


yman v. Hyman 
Hughes v. Hughes (1928), 130. 1.416. 


$051. Add. Annotation :—Refd. Matthews  »v. 


Matthews, [1932] TP. 103. 


$064. Add. Annotation :—As to (1) Distd. Preger 


v. Preger (1926), 184 L. T. 670. 


3066. Add. Annotations :—Distd. Preger v. Preger 


(1926), 1384 L. 'T. 670. Consd. Clayton v. 
Olayton & Sharman, [1932] P. 46. 


former action, in which she, as pltf., PART XUI. SECT. 7, SUB-SECT. 3.— 
claimed e same relief the B. (b) ili. 
present pltf., but which was decided 


her. There was no subsequent 


be refnsed 
struck out on the ree ded 


had a retro 
ve offect.-- DA VI ». Davie | pre 
; 8D. L. R. 480. 


sue for matrimonial 38068. Add. An 


other for any misconduct 3069a. 


3077a. 


oes Pete sar hala ree husbund 
who ow 8 wife to carry on a 
change pratae Y : dangerous intimacy & 
the husband was entitled to have reckless disregard of her chastity, may live with oo-resp., he will 
a divorce notwithstanding ; 


$0811. Invtiation to commit J 
$30: —McEwEN ¢. Mobwun (Man.), [1926] 
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Add. Annotation :—Folld. | L. v. L., [1981] -8067a. Payment to commit adultery.]—MIRANDA 


v. MIRANDA (1981), 171 L. T. Jo. 809 


Annotation :—-Distd. Preger v. Preger 
(1926), 184 L. T. 670. 


8069. Add. Annotations :-—Distd. Preger v. Preger 


(1926), 134 L. T. 670; Clayton v. Clayton & 
Sharman, [1932] P. 45. 


-}—A decree of a foreign ct. 
in a country where the parties were not 
domiciled, purporting to annul an English 
marriage at the instance of the wife on the 
sole ground of want of cohabitation, was 
consented to by the husband, & the wife 
subsequently went through a form of marriage 
with another man with whom she cohabited. 
The husband filed in this ct. a petition 
claiming dissolution of his marriage on the 
ground of the adultery constituted by co- 
habitation under the form of marriage last 
mentioned. It appeared that both the 
husband & the wife honestly believed at the 
time of the proceedings in the foreign ct. 
that those proceedings were competent & 
that their marriage was effectually dis- 
solved :—-Held : there was no guilty intention. 
amounting to connivance on the pare of the 
husband at the subsequent adultery of the 
wife, &, further, although the facts might 
technically raise the discretionary bar of 
conduct conducing on his part, the latter 
offence was in the circumstances present of a 
degree which justified the exercise of the 
discretion of the ct. in his favour.—CLAYTON 
v. CLAYTON & SHARMAN, [1932] P. 45; 101 
L. J.P. 23; 146 L. T. 327; 48 T. L. KR. 1891; 
76 Sol. Jo. 96. 








Petitioner in fear of co- 
respondent.]-—In an undefended divorce 

etition by a husband it was admitted that 
he had spent many week-ends at his home 
under the same roof with his wife & co-resp. 
when the two latter were, to his knowledge, 
committing adultery; & that before the 
husband filed: his petition citing his wife’s 
paramour as peace he entered into a deed 
of separation which in terms permitted his 
wife to ‘‘ reside at such places, & with such 
etter as she may from time to time think 
it.” The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance :—Held: there was a strong case 
for the husband high 3 an accessory to his 
wife’s adultery, but, though almost terrified 
to be under the same roof as co-resp., he 
resented & resisted as far as he dared the 
continuance of the adulterous relations. He 
did not encourage it. They defiled him. He 
was not an accessory, & did not enter into 
the deed with the idea of consenting to his 
wife’s living in adultery with co- . Decree 
nisi granted & papers sent to the King’s 








8085 i. Consent to residence in 


adu in & aGCessory 
shown &@ to his wife’s lea Bin & sone 
held to 


have connived at his wife’s 
misconduct &, therefore, to be without 


LacmeRr & Evans (Sask.), 
D.L. R. 1843 3 W. W. R. 524; g 
{19239} 3 D. L. R. 186; 1 W. W. 
569.—CAN. 


1 —~-STERLE vv. STRELE, 
[1982] 1 D. L. R. 76; 0. R, 50.—CAN. the right to a divorce.—LacErRF +. 
(1929) 4 


Cases 3077a—3188a. Enouisn anp Emerme Dicust SureLemennt. 


Proctor.—Kine v. Kina & Evans (1929), 
142 L. T. 162; 73 Sol. Jo. 883. 


8082, Add. Annotation :—As to (1) Consd. Clayton 
v. Clayton & Sharman, [1932] P. 45. 


3092a. ——— Agreement between husband & co- 


ante. 


3168a, ——— Application of rules to condonation of 
‘godomy.]—-STATHAM v. STATHAM, No. 2518a, 


3166. Add. Annotation :—-As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 


respondent as to damages.|—Petitioner filed 8171. Add. Annotation :-—As to (1) Refd. Statham 


a pe for divorce on the ground of his 
ife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nist being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
gore ans of the adultery since the date of 
the former petition :—Held: petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed.—GIFFORD v. GIFFORD & FREEMAN 
(1926), 43 T. L. R. 141. 


3098. Add. Annotation :—Distd. Preger v. Preger 


(1926), 1384 L. T. 670. 


3094. Add. Annotation :—Distd. Preger v. Preger 


(1926), 134 L. T. 670. 


3122. Add. Citation :—134 L. T. 670. 
3124a. eee 


TOWNEND 





-]—TOWNEND ». 
(1928), 72 Sol. Jo. 518. 


3148. Add. Annotation :—Refd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 


3182a. 


v. Statham, [1929] P. 181. 


3179a. ———.]— (1) Oondonation has been defined 


as ‘‘ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.”’ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent :—Semble : such 
a belief would not be material if proved.— 
SNEYD v. SNEYD & BurGsEss, [1926] P. 27; 
ae J.P. 22; 185 L. T. 124; 42 T. L. R. 


-.J—SNEYD v. SNErYD & Burasss, No. 
3179a, ante. 


3188a. Agreement for temporary separation after 


confession of adultery—Parties continuing to 
live apart for several years.}—After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance, & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, & ten years 
after the admitted adultery the husband sued 
for divorce on that ground :—dHeld: the 
agreement was made by a man who was 
distraught by the domestic calamity. There 
was no condonation in the legal sense of 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) fi. 


$185 ii, ——.]—‘‘ Collusion ” is a 
species of statutory fraud on the 
ot., &, like “fraud,” is incapable of 
exhaustive definition, & will ever’ be 
widened to prevent the mischief which 
the statute was intended to prevent. 
Collusion is possible in a good case 
i.e. although the ct. is convinced that 
matrimonial misconduct was proved, 
yet if evidence of collusion, too gross & 
patna’ to admit of being overlooked or 
explained, appeared, no decree should 
be made. 

In the present case the ct., having 
concluded that there was an arrange- 
ment between the parties to obtain 
a divorce & as to the testimeny which 
should be offered to support the claim 
therefor, & that the testimony given 
by the resp. was in accordance with this 
arrangement, & 1! ly untrue, refused 
the decree, hold hat, aside from the 
admission as to the arrangement, the 
appearances of collusion were too gross 
& palpable to admit of being overlooked 
or ed, & that the arrangement 
itself was clearly collusive.—SANBORN 
vw. SANBORN, [1928] 1 D.L. R. 881; 
(1928) 1 W.W. R. 78; 22 Sask. L. R. 
168.—CAN. 


$135 ili. ——~.]—-Collusion is estab- 
lished (a) if there be an -ament or 
understanding or conce action 
between the parties which has the 
effect of deceiving the ct. either by 
Er, at rind te 
xefore the ct. or supp 

which are material or pertinent; & 
(b) if there be an agreement or under- 
standing or concerted action between 
the parties which, from the nature of 
such agreement or understanding or 
action may be calculated to have that 


effect; but where the facta to be 


placed before the ct. are such as to 
support a prayer for either of two 
forms of relief, it is not collusion for a 
petitioner, for valuable consideration, 
to agree with a resp. to change merely 
the form of relief prayed for in the 
petition. —DOUTREBANDE v. DOUTRE- 
BANDE (1929), 29 S. R. N. 8S. W. 456; 
46 N. Ss. W. Ww. N. 160.—AUS. 

3185 _ iv. .J—To establish col- 
lusion in an action for divorce it is 
necessary to show some understanding 
or agreement which involves some 
imposition on the ct. An apecmeus 
between the parties which does not 
involve such an impositios or & sup- 
prossion of facts, but merely facilitates 
baad & smoothes the asperities of 
itigation is not collusion, although it 
is liable to be looked into by the ct. 
Nor does the fact that an agreement 
involves monetary consideration neces- 
sarily render it collusive.—-BEALE v. 
BEALE & LINDON, [1929] 3 D. L. R. 1; 
2 Ww. W. R, 1; 23 S. L. R. 548.—CAN. 


sl. Acts regarded as unobjectionabdle 
by solicitor.}—Collusion cannot be 
imputed from ordinary acta of parties 
which a solr. would naturally regard as 
inoffensive & unobjectionable.—LINTON 
. pple (1928), I. L. R. 56 Cale. 


PART XIII. ar, aaa octaa 3.— 


8138 ili. ——— ———.}The fact that 
a husband’s suit for divorce has been 
brought at the request of a man, with 
whom deft. has been living for a 
number of years, & who has promised 
ae to pay all bps os order that 

eft. may be made m, 
does not constitute collusion —-CaRnIsT. 
MANSON ©. CHRISTMANSON (Alta.), 
(1927) 1D. L R. 651; [1927] 1 
W. ° R. 149.—CAN. 
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PART XIII. Ora iby SUB-SECT. 3.— 


Ve 


3159 i, Respondent assisting in 
tdentification.}—The fact that deft. to 
a divorce action admitted to pltf.’s 
solr. before the trial that she had been 
guilty of adultery with co-resp., & 
supplied the solr. with her photograph 
to be used for the Purnose of identifica- 
tion, is not proof of collusion, where 
there is no evidence that pltf. evor 
had any arrangement with doft. that 
she should provide him with grounds 
for divorce.—PARRY v. TARRY, [1926] 

D. L. R.95; [1926] 2 W. W. R185: 
20 Sask. J.. R. 474.—CAN. 


PART XIII. SECT. Ae SUB-SHCT. 3.— 
s a 2 
sm. Is defence to suit for divorce on 
ground of bestiality.|—A. v. A., (19254 
2D. L. R. 1195; (1925) 2 W. W. R. 
154; 19 Sask. L. R. 846.—CAN. 


st. Proof of renewal of intercourse 
pelea rd J—DEANE v. DEANE & 
Fay, [1929] S. R. (Q.) 124.—AUS. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (b) i. 


3169 iii. —-——.}—PREMCHAND Hima 
v. Bal GALAL (1927), I. L. R. 61 Bom. 
1026,.— IND, 

3169 iv. ~.J—Held: condonation 
of adultery may be made subject to 
the express condition that the gullty 
spouse shall not seo or correspond wit 
the other guilty person, so that when 
the condition is broken the condonation 
is cancelled & the ht to found an 
action on the tery revived.— 
BAUER v. BAUER & Hass, (1930) 2 
WwW. W. . 16; 4D. L. R. 30; 24 
8S. Il. R. 409.—OAN. 


Vol, XXVIL—Hushand and Wife. Cases 3188a—3446. 


complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind.—LETBE v. LETBE & 
WHITHHBHAD (1928), 140 L.T.199; 45T.L. RB. 
6; 72 Sol. Jo. 7465. 


Bae ar Annotation :—Refd. M. v. M., [1928] 

8213. Add. Annotation :—As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. ) 

8223. Add. Citations :—[{1926] P. 27; 95 L. J. P. 

: 22; 185 L. T. 124; 42 T. L. R. 247. 

8224a. ——.J—-HowARD v. BuRTONWOOD (1742), 
Selwyn’s N. P. 18th edn., p. 9, n. 

Annotation :—Consd. Bernstein v. Bernstein, [1893] P. 292. 

8284. Add. Annotation :—Consd. Statham v. Sta- 
tham, [1929] P. 131. 
3288. Add. Annotation :—As to (1) Expld. Apted 
v. Apted & Bliss, [1930] P. 246. 
3289. Add. Annotation :—Consd. Apted v. 
& Bliss, [1930] P. 246. 

3292. Add. Annotation :—Consd. Apted v. 
& Bliss, [1930] P. 246. 

3298. Add. Annotation :—Refd. Apted v. 
& Bliss, [1930] P. 246. 

3296. Add. Annotation :—Consd. Apted v. 
& Bliss, [1930] P. 246. 


8339. Add. Annotations :—As to (2) Consd. T. v. 
T. (19381), 47 T. L. R. 629. Refd. Inver- 


Apted 
Apted 
Apted 
Apted 


clyde »v. Invercl de, [1981] P. 29. Generally, 
Refd. Newbould v. A.-G., [1931] P. 75. 


3345. Add. Annotation :—Consd. T. v. T. (1931), 
47 T. L. R. 629. 


3858a. ——— Fourteen years.}—On a husband’s 
petition for nullity of marriage on the ground 
of his wife’s incapacity through alleged 
invincible repugnance, it was held that as 
the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties & 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition.—T. v. T. 
(OTHERWISE J.) (1931), 146 L. T. 18; 47 
T. L. R. 629. 


3360a. -}—-T. v. T. (OTHERWISE J.), No. 
8358a, ante. x 


3397. Add. Annotation :—Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 


8483. Add. Annotation :—Refd. Welton v. Welton, 
(1927] P. 162. 


peer ———~.]— PLows v. Plows (1928), 44 T. L. R. 








3445a. Duty of solicitor to inquire as to adultery 
‘by petitioner.|J—Moysr v. MoyseE & Crick 
(1929), 73 Sol. Jo. 192. 


3446. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


PART XIII. sh nk SUB-SECT. 3.- ~ 


3204 iii. -—In 1919 petitionor 
entertained some suspicion of his wife's 
adultery, & this suspicion, although 
partially allayed by what a medical 
practitioner had told him. was not 
entirely removed from his mind. 
Having this suspicion, he continued & 
resumod sexual intercourse with his 
wife for some years, until he obtained 
evidence of the adultery charged in the 
petition, which adultery had taken 
place in 1918 :—Aecld: sexual intor- 
course in these circumstances did not. 
amount to  condonation.—DONNI- 
THORNE Uv. DONNITHORNE, [1930] S. A. 
S. R. 182.—-AUS. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (g). ; 





sh. Duty of wife's advisers to in- 
vestigate the facts before pleading cun- 
donation.}--LOUIS v. Louis & STEAD, 
{1929] S. It. (Q.) 184.—AUS. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iii. 


8255 iii. -}—Any matrimonial 
offence which in Itself is ground for 
divorce but which has been condoned 
may be revived by the subsequent 
commission of any other legally 
recognised matrimonial offence, ¢.g., 
crue ty.— A. v. A., [1925] 2 D. L. R. 
1195; (1925) 2 W. W. R. 154; 19 
ask. L. R. 346.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. . 





8274 i. By desertion-——For two years 
without reasonable ercuse.]—Condoned 
adultery revived.—-SpPRING v. SPRING 
ee Eigee1? D. L. KR. 893; [1926] 
Ww. W. R. 7 para N. 


CA 
1 For “I. By desertion’ read 
' $274 ti. ——.” 
m i, ——.]-——L. v. L. (Man.), [1930] 
1D. FR. 72; 38 Man. L. R. 333; 


[19291 3 W. W. R. 396; revag., [1929] 
4D. L. R. 801.—CAN. 


m ii, ---—-.]—Subsequent desertion 


will revive adultery which has bcen 
condoned.—LALEUNE v. LALEUNF, 
11930) 1 D. L. R. 723; 38 Man. L. fh. 
3335 [1929] 3 W. W. R. 396; revsg., 
1[1929} 4 D. Li. R. 801.—CAN. 


PART XII. SECT. 7, SUB-SECT. 4,--- 
B. (a). 





3312 ii. .}—Unreasonable & un- 
explained delay betweon a potitionor’s 
knowledge of the adultery committed 
te resp. & the filing of his petition for 
dissolution of the marriage may induce 
the ct. to dismiss the petition, as 
indicating acquiescence in the injury 
complained of.—- KING v. KING (1929), 
T. L. it. 57 Cale. 215.—IND. 


PART XIII. sagt 7, SUB-SECT. 4.— 


sk. What delay unreasonuble— 
Twenty-four years.)-—In an undefended 
action of divorce on the found of 
desertion brought by a wife against 
her husband twenty-four years after 
the alleged descrtion :—-Held: the 
fact that the pursuer had delayed to 
bring her action was not per se sufficient 
to deprive her of her remedy.— 
MONAHAN t. MONAHAN, [1930] 8S. C. 
221 -— SCOT. 


PART XIII. tab 7, porn 4.— 


3388 i. General rule.J-—LACHANCE ¥. 
ROcHON (Que.), [1927] 1 D. L. R. 
1190.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) i. 


3397 iii, ——— ——.}+-MONALLY v. 
McNALLY, [1927] 2 D. L. RR. 604; 59 
N.S. R. 268.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) iii. 


an. Letter instigating adultery.)— 
GALLAOHER v. GALLACHER, [1928] 
8. C. (Ct. of Sess.) 586.—SCOT. 


petitioner's 


3445 i. Disclosure of 


21 


adultery—Duty to disclose.}—It is the 
duty of a petitioner who has been 
guilty of a matrimonial offence to 
admit the fact in his petition, for the 
information both of the ct. & of the 
A.-G., & Spee caly to ask for the 
discretion of the ct.— DEANE v. DEANE 
& Fay, [1929] S. KR. (Q.) 124.—AUS. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) ii. 


3446 {. Principle on which court 
acts.}—-There is nothing in Marriage 
Act, 1915, s. 131 (1), to indicate that 
the general rule is that the discretion 
of the ct. should be exercised against 
a petitioner who has himself been guilty 
of setae or that it should only be 
exercised in his favour in exceptional 
circumstances. The discretion of the 
ct., on the wording of the section, is 
quite open. If anything, the words 
would appear to indicate that ordinarily 
the decree nisi would be granted not- 
withstanding the adultery of the 
petitioner, but that in such a case the 
ct. is not bound to grant it. Under 
tho section the ct. has an unfettered 
discretion, & it is neither desirable 
nor possible to lay down definite & 
rigid rules by which the ct. should be 

ded in all cases. The mere non- 

isclosure in his affidavit by a petitioner 
of the fact that he has during the 
marri committed adultery is not 
8 sufficient ground for refusing a decree 
nisi to which he would othorwise be 
entitled.—ADAMS tv. ADAMS, [1928] 
V. L. R. 90: [1928] A. L. R. 89.— 





8446 ii. A ct. administoring 
divorce jurisdiction in India has a 
discretion, where petitioner has been 
guilly of adultery during the ma ’ 
to grant or refuse a decree for dissolu- 
tion. This discretion is unfettered, 
but must not be exercised capriciously. 
The dicta of English judges laying 
down tests in this matter do not con- 
stitute rules or principles which in any 
way fetter cts. in India.--—LILLy 
SWAINK v. DENNIS SWAINE (1932), 
I. Tu, R. 10 Man. 299. -—IND, 


3448—3477. 


3448. Add. Annotation :—Expld. Apted v. Apted 
& Bliss, [1930] P. 246. 
8449a. ——-.|—-GRAYSON v. GRAYSON (1927), 43 
T.L. R. 225. 
Annotation :—Refd. Apted v. Apted & Bliss, [1930] P. 246. 
3449b. ———.]—The discretionary power of the ct. 
to y a pe of divorce a . renerride 
gu oO tery is a regula on 
avick it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reasonable 
certainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
po should be lodged along with the 
plication for the certificate of a registrar 
ti fs the proceedings are in order, pre 
to setting down, a’statement of the matters 
in respect of which the exercise of the 
discretion is prayed & the grounds on 
which the petition in this behalf is based. 
The intervention of the King’s Proctor 
following suppression of fact or presentment 
of falsehood by a petitioner in these matters 
is not the only igh for the observance 
of due procedure. A party to a divorce 
proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. & liable to its 
consequences. The multiplication of the 
tribunals in whom is v the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in each case 
material to the exercise of the discretion &, 
if necessary, cases can then be adjourned for 
further consideration & the services of the 
King’s Proctor made available. To formu- 
late ee limit with precision the grounds for the 
exercise of the discretion when the facts are 
once before the ct. is a practical impossi- 


bility ; they cannot be rigidly defined but 
certain broad principles can be gathered from 
authority. The more strict early view 


that two or at most three classes of cases 
only called for the exercise of the discretion 
savoured more of estoppel than of the powers 
of the ct. as defined by statute. Those two 
classes arose either when resp. had induced 
petitioner to believe in the death of resp. or 
when a petitioning wife had been forced by a 

resp. husband to lead an immoral life, & the 
question was treated as open whether con- 
donation of petitioner’s adultery constituted 
a third class. To-day these may be stated 
as guiding principles; a governing con- 


3448 i. Factors governing exercise 
— When it is admitted by ae ionee that 
he has been t ad th 
will exercise eee Papa 
in a case that comes clearly within the by th 


without a stain on her c 
Held: although there 
refuse fom ia ett a decree, 

is left unfet 
egislature, & it is in the best 


ENGLisH aND Emptre Digest SupPLleMENT. 


sideration is aati the interest of the com- 
munity at in maintaining the sanctions 
2 grape separ & ‘a aoe affirmative 


the ct. in 
aoe aee from m the dis Aine rohibition 


cretion in favour of a litigan’ 
guilt y of adul should sncroied isha 
t course probably encour 
morality : if the srencus leer 
have that effect there is an 
ecrgg On the one han 
by resp. of a petitioner’s eat ew 
though not so in the earlier time, admittedly 
now @ ground for exercising the discretion ; 
on the other hand, it is now a ground for 
refusing to exercise the discretion that the 
adultery of petitioner has in some serious 
degree conduced to that of resp. & con- 
consed that a resp. should not escape the 
uences of his or her proved adultery 
y putting forward similar acts of petitioner 
a which r was in pers Megas degree 
responsible. urther ma now con- 
sidered are the interests of children, the 
ear a of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
considerations are held hi noel’ the Bo eres 
of the community at 
ArTep & BLIss, (1880) P 3 8; x ony J.P 
718; 148 L. T. 853; 4 . 456 ; 4 
Sol. J o. 338. 


3455. Add. Annotation :—Refd. Apted v. Apted 
& a bei P. 246. 


condonation 


8456. Add. ion :-—Refd. Apted v. Apted 
& Bliss, 1930) P, 246. 

8459. Add. eesti -—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


3459a. Regulated discretion to be exercised with 
method.]—Aprep v. APTED & Btiss, No. 
3449b, ante. 


3462. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


8468. Add. Annotation 7 aa Apted v. Apted 
& Bliss, [1930] P. 246 

3469. Add. Annotation : Rela. Apted v. Apted 
& Bliss, [1930] P. 246 | 

3470, Add. Annotations: ap to (1) Folld. L. v. L. 
[1931] P. 63. Refd. Hyman v. Hyman, 

Hughes v. Hughes (1928), 189 L. T. 416. 


8475a. ——-.}—ApPprep v. ApTEp & Buliss,, No. 
3449b, ante. 


8477. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


judicial. discretion in bis favour.—~ 
WRIGHT v. WRIGHT, 11928) 1 D. Le "R, 
934; (1928) 1 W. W. RB. 383.—CAN. 


PART XIII. OT ik ve SUB-SECT. 4.— 


eee 
able 


tered & fe judge’ 


rinciples ae down 
3448.—LaAIRD v. LAIRD 
(1927), "38 B. C. R. 297.—CAN. 
3448 fi. ———.J)—A dea ann was 
deserted by her husban 
reason to believe he was poe aera 
a second time. The first ineban usband, 
turning up peor for divorcee. 
It appeared from the evidence that 
peso oner had been 


r- 
Act, gs. 16, & that the 
wife was oa very deeply injured woman 


eee tee set frea; the marriage 
will, therefore, be dissolved on con- 
dition that petitioner gives security 
for the maintenance of resp. in the 
terms of 17 of the statute.— 
HARNEY v. HARNEY (1926), 39 B.C. R. 
275.—CAN. 


ss ERD ill. ae ec ; sven if the 
evidence aga @.p ustified 
the inference that he had co 
adultery, the circumstances the case 
including the interests of pltf.’s child, 
warranted the ct. in exercising its 
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Piece 5 Whether conclusive in in favour 
}—-On a petition for 


petitioner. 
dissdlution of Be ean) Cp der ig 


aeea Aint 
ET a. ae as sy cay re by 1921-22 Act, 
s. 2 (1), where . proves to the ct.’s 
adler? rep. s ontlen 
oner : . is entitle 
t ad lary ab 


suc ultery was oo 
—CHAPMAN ¥. CHAPMAN, gae NZ. 
L. R. 291.-—-N.Z, 


Vol. XXVI.—Hushand and Wife. Cases 3484—3770. 


8484. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


3486. For ‘* pt with discretion ”’ 
** Coupled with desertion.’’ 


$490. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1980] P. 246. 


8491. Add. Annotation :—Consd. Apted v. Apted 
= Bliss, [19380] P. 246. 


——.|—APTED v. APTED & Buss, No. 


read 


“3449b, ante. 

8513a. Petitioner induced to believe in respondent’s 
death.|J—Arrap v. ApreD & Buss, No. 
3449b, ante. 


3533. Add. Annotation :—Refd. Sloggett v. Slog- 
gett, [1928] P. 148. 


3537. Add. Annotation :—Aa to (1) Apld. O’Toole 
v. O'Toole (1926), 184 L. T. 542. 


ash. Add, Annotations :—As to ae Refd. Arnold 
Weaver v. Amari, [1928] 1 K. B. 584. 
onee: Refd. Welton v. Welton, [1927] 


3540. Add. Annatadion: -—Refd. Welton v. Welton, 
[1927] P. 162. 


8545. Add. Annotation :—Expld. Apted v. Apted 
& Bliss, [1980] P. 246. 


8559. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


8560. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


8569. Add. Annotation :—As to (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) vi. 


8505 i. Desertion by r 
cuse for petitioner's Oa Biga shisha 
marriage.|—Bigamous adultery by 
iusband. in wholly inexcusable he 
cumstances :— eld: a bar to a decree 
nisi, even though the adultery did 
not’ ocour until nee years after the 
wife’s desertion could not be 
regarded as pondactag to or excusing 
that desertion.—THOMAS v. THOMAS 
(No. 2), [1926] V. L. R. 206; 47 


petitioncr.—-MURRA 


136.—AU 


for writ of su 


again :—Held : 

Oe eee cee disclosed, the discretion 
t a decree nisi for dissolution 
might be icp in sa vOnE of reg 


MURR. 
SmiTH & Pepe: 1928] Ss. A. S. a 


PART XIII. SECT. 8, SUB-SECT. 1.-—D. 
sb. How suit commenced—N. Ate claim for 


mmons. |-—-CALLANDE 
CALLANDER (Sask.), [1927] 3 W. Ww R 
449.—CAN. 


B. Indorsement of Notice to Appear 
(Vol. XXVII., p. 875). 


Add the following case :— 


8635a. Form—Woman charged with adultery 
named in petition.|—(1) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 
(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior rar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was in the form set out 
in Matrimonial Causes Rules, 1924, 
Appendix 1, in accordance with r. 2 of those 
rules, & the woman’s name formed part of 
the title of the suit as resp.—DAvIs v. DAVIS 
& HELBING (1928), 1388 L. T. 623. 


8667. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


8741. Add. Annotation: — Folld. Hinton vv. 
Hinton & Spillett (1930), 46 T. L. R. 585. 


3751a. -}+—-In a divorce case, 
where co-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co- HINTON v. HINTON & 
SPILLETT (1930), 46.T. L. R. 585, OC. A. 


3770. Add. Annotation :—As Ly (2) Consd. Apted 
v. Apted & Bliss, [1930] P. 246. 














chewan a claim for damages for 
criminal conversation may, under the 
exception provided for in K. B. Rule 
600, be joined in an action for divorce, 
or in an action for judicial separation 
on the ground of adultery. For that 
Le scala the necessary allegation of 
in an action for divorce & a 
stiaflar allegation in an action for 
judicial separation, followed by a 
damages, sufficient.— 
BABCOCK ¥. moe & KING Sonat ) 
Ee tig L. R. 372; 2 W. W. 


in the particular 


rare T. 158; [1926] Argus L. R. 186.— 
P 


3608 1.-; 





elitioner destttute.}— 
A wife was deserted by her husband 


for four years & was forced by necessity 
& circumstances to become unochaste : 


—Held; her petition Sed tvore? 


should be granted. v. 
nD. (1926), J I. R. 54 Cale. °80.— 





ii. ——.]— Where une 
icchend treated the wife with 
brutality & subsequently deserte 
without making any provision for her 
maintenance or that “af the surviving 
child of the marriage, & thereafter 
eanently. visited brothels; & the 

©, 


re 


nD, 
adopted it life of a prostsute, © 
ha saved some eney? the 
said mode of Hvelihood, & hi F ed 8 


petition os one Pie rey rep of Re 
marriage, & eating as well as 
at the trial ita ere ceal anyt 
from the ot. :--Held : ‘this wan @ 
case in which the ot. should exercise 
Aeie its discretion, in favour of petitioner.— 
Ae -ROZE v. WILSON-DE ore 
dH05, 1 . L. R. 57 Cale. 891.— 
Respondent’s conduct 
Wh 


unhappy. ere te 
a peti- 
een Tier inka fa disclosure of 


adultery S andited b y him with two 
women after ponduee on the part of 
= wife which rend neha his home life 

exceedingly y unhappy, &, ahd two 
dren, was desirous of marry- 


driven ii Pada by want, & to. 
her childre 


PART XIII. saa 8, SUB-SECT. 1.— 
» (@). 


fi. Alternative claim for judicial 
separation.)—In a suit by a wife for 
divorce it is not necessary, or indeed 
proper, to ask to have a separation 
agreement between the parties set 
aside, or to include an alternative 
clan for judicial separation.—CaMRUD 
CaMRUP (Seek ); ae ie DL. if. 
365 ; ; [1927] 2 » R. 759.—OAN. 

£ ii, —— diidpasien denying Bg 
lusion — Unnecessary.}] — Bas 
Barncock & KiNG (Sask.), 119291 
D. L. R. 372; 2 W. W. R. 533.—C. N 


so. Any grounds may be adduced— 
Notwithstanding caxistence of other 
grounds. ae is open to potitioner to 
claim a olution of marriage on any 
authorised which he can 
establish, & the fact that he may be 
entitled to th the same relicf upon other 
gta ne no ao neneon oe ref relief 
Ee aan, v. 


oe By counterclaim—In action for 
alimony.}—A claim for divorce may be 
rp up by a econtero to an action 

ony SCHEERER v. SCHEERRR, 
ROLE W. R. 305; 22 Sask. L. R. 
302.—~-CAN. 





grounds 


PART XII. eect: 8, SUB-SECT. 1.— 
se. Form of pleadings.}—In Saskat- 
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sine! XIII, SECT. 8, SUB-SECT. 2. 


. Non-disclosure of acts of coger 
— Nor of ih ch 
respondent left petitioner—Effect ne — 
A ‘hasband, who gear for divorce, 
on the ground of his wife’s adultery, 
failed, in the wadavit in support of his 
petition, crease sealer eon 
a ery alleged by resp. agains 
&, also, failed to disclose the cir- 
cumstances in Svhich resp. left him :-— 
Held: the non-disclosure § in the 
affidavit of these facta was, of itself, 
not a sufficient ground for ner should 
ie peeled. but the peuuoner raolers 
been given an op pport 
explaining, if be were able, Toe ine 
avit came to be drawn as it was.— 
Aus.” MoKay, [1928] V. L. R. 6.— 


Right to cross-examine 
petitioner as to--Bvidence in disproof not 
bet y given. Lae tae one having failed 

to disclose, in his affidavit in eunb ore 
of his petition, acta of adultery d 
by his wife to have been committed 
by him, was cross-examined to show 
that he had committed such adultery : 
—Held: the witness, not having 
already given evidence in disproof of 
such alleged adultery, should not, by 
reason of Marriage Act, 1923, 8. 3. 


t stage, unless previously warned 
that he was not bound to answer phen 
Piao »o. MoKay, [1928] V. L. R. 


6.—AU ° 
33" 


Cases 3778a—4028a. ENGLISH AND Empire Dicest SuPrLEMENT. 


3778a. Discontinuance by solicitor—Grounds for— 
Pefitioner suing as poor person—Adultery 
induced by petitioner. }—This was a summons, 
adjourned into ct., by which the solrs. to 
whom the conduct of a poor person’s divorce 
suit had been allocated by the Poor Persons’ 
Committee of the Law Society sought to be 
relieved of their duty, with the approval of 
that committee. It was submitted on 
behalf of petitioner’s solrs. that since the 
pace was filed in June 1929 there had 
een brought to their notice letters written 
by petitioner to his wife several years ago, 
which entitled them to discontinue to act. 
The registrar referred the summons to the 
judge, there being no precedent :—Held: the 
letters revealed had incited resp. to set up an 
adulterous intercourse & had not been dis- 
claimed by petitioner. The order admitting 
the petitioner to sue as a poor person was dis- 
charged.—PINK v. PINK (1930), 142 L. T. 
579; 46 T. L. R. 214; 74 Sol. Jo. 123. 


3783a. Wife’s petillon—Woman charged with 
adultery added as respondent with husband.|— 
PEPPER v. PEPPER & BakER, No. 4848a, post. 


3825a. ———- When granted.]—GLEED v. GLEED 
(1927), 48 T. L. R. 678 ; 71 Sol. Jo. 729. 


8886. ddd. Annotation :— As to (3) Consd. Town- 
shend v. Child (1932), 48 T. L. R. 575. 


8845. Add. Citation :—11 P. D. 150. 


Add. Annotation :—Consd. 
Chalmers, [1930] P. 154. 


Chalmers v. 


PART XIII. SECT. 8, SUB-SECT. 4.—D. 


st. Leave to sue in forma pauperis— 3853 ii. 





| PART XIII. SECT. 8, SUB-SECT. 5.—B. 
.}—Substitutional ser- 


3859. Add. Annotation :—Refd. McCausland v. 
McCausland (1927), 48 T. L. R. 692. 


3859a. .|—Where resp. is & minor, per- 
sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not Sart —McCAUSLAND 0. 
McOAUSLAND Cus 96 L. J. P. 149; 187 
L. T. 658; 48 T.L. 1 . B02 ; 71 Sol. Jo. 472. 


8867. Add. Annotations :—Apld. Raeburn v. Rae- 
burn (1928), 138 L. T. aie Consd. Johnstone 
v. Johnstone, [1929] P. 165. 


3955. Add. Annotations :—-Apprvd. Johnstone v. 
Johnstone, (1929] P. 165. Refd. Shearn v. 
Shearn (1930), 148 L. T. 772. 


3955a. Petition for Judicial separation. ] 
—A wife, who was domiciled in England 
before her marriage, petitioned for a judicial 
separation on the ground of the alleged 
adultery in Germany of her paspene: & 
Boaciand, The husband entered an appear- 
ance under protest, & sibaoanentls filed an 
Act on Petition. On the wife applying . by 
summons asking that the Act on Petition 
should be struck out :—Held: the petition 
& Act on Petition should be tried together 
on oral evidence, &, further, an answer must 
be filed by the husband to the petition — 
RIERA v. RIERA (1914), 112 L T. 223; 31 








T. L. R. 50; sub nom. KRrEeva v. RrevA, 59 
Sol. Jo. 206. 
4028a. -.]|—PoRTER v. PoRTER (1928), 72 


Sol. Jo. 826. 


PART XIII. SECT. 8, SUB-SECT. 8.—B. 
sx. Further & better particulans— 


When granted. 1—CoLERipar ¢ - OLE: vice in a divorce action effected in When ordered.}—Petitioner for divorce 
RIDGE (Man) [1926] 2 D. L. R. 896; accordance with an order thercfor ordered, on motion of co-regsp., to 
[1926} 1 W. WwW, R. 857.—CAN. regularly made is equivalent to persoual deliver further & bettor particulars of 
service, & itis not necessary that actual the dates & es when & where the 
notice of the proces wae should reach acts of adultery mentioned in the 


PART XIII. SECT. 8, SUB-SECT. 4.— 
E, (b) i. {1925] 3 oS a 


sv. Where uncorrovorated affidavit of 
petitioner only evidence.J—The ct. will 
not dispense vith the co-respondent in 
a suit for dissolution of marriago on 
the uncorroborated affidavit of OM eti: 
tioner dar ke -—-SPARKES v. SPARKES, 
[L928] N. Z L. R. 750.-—N.Z. 


deft.—-PARTINGTON PAR 
a 1086 : * 
W. W. R. + revsg., 19 Sask. L. RR. D.L 
402 : 1938) fi Ww. "Ww. lt. 1039. ~—CAN. 


sw. Personal service 
DALE v. DALE, [1931] 4 D. 
CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.-— 
D. (a). ° 


TINGTON petition were committed Rg ae 
(1923) 2 »v. Gusnowaty & Jones, [1925] 
L. R. 436; Gan W. RK. aba: 
35 Man. L. R. 134.—CAN. 


impossible, }~~ 


L. ht. 934,.—- PART XIII. SECT. 8, SUB-SECT. 9. 


sb. Order for payment info court— 
Non-compliance by respondent—~No 
ground for striking out pleadings.}— 
hore oe eRe: [1932] 1 W. W. ht. 


PART XIII. oe as SUB-SECT. 4.— 
2» (GC). 


8826 i. Where leave 

Petition amended—Substitute 
of notice of amendment—.A dvertisement. } 
~-When, on a petition for divorce, an 
order ae ae with the naming of a 
co-res been made & for sub- 


granted— 
d service 


atitutod service, & subsequently an 
appIn. to amend the petition by adding 
a further charge of adultery was 
allowed, the ct. ordered that sub- 
stituted service of the notice of 
amendment be served by registered 
post on an uncle of the petitionet: & 
that a notice that tho petition had 
been amended be advertised, & 
enlarged the time for appearance, but 
were of opinion that no furtber order 


was necessary for leave to proceed 
without att a ee BP.-—MARTIN 
v. MARTIN, (1927) S. A. S. R. 363.— 


PART XIII. wank eee 4.— 


3836 i. Position of infervener.}—Ileld ¢ 
. are party " le rts Be tale 951.~— 


it var 
(No, 3). 9271: 3 wW W. hk. 6 nN 


00..—CAN, 


ea. J’arly must be ordinarity resident 
within province.|--MCLEOD v. M' ~ 
{1931} 1 W. W. R. 811.--CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.— 
E,. (¢) il. 


3909 i. Service complete on proof of 
receipt by respondent.}—SHERIFF vw. 
SHERIFF, 119281 V.L. R. 585.—AUS. 


PART XIIL. SECT. 8, SUB-SECT. 5.—F. 


Bich ii. ——~ Sworn in England before 
missioner for oathe—Admissibdility.] 
oan affidavit, purporting to be sworn 
in England before 6 person describing 
himself as a comr. for oaths, may be 
received in evidence of the facts 
deposed to therein in proof of service 


of the petition & citation in a divorce 
ae HOMAS ve THoMas, [1926] 
V.L.R.188; 47 A. L. T. 157; [1926] 


Argus L. Re 137.—-AUS. 


PART XIII. SECT. 8, SUB-SECT. 8.-—A. 


oo Right of intervener to a ©. B. 
we G. p ers D.L. R. 1069: 1 
16.—CA AN. 
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PART XIII. SECT, oe SUB-SECT. 11.— 





r i. Adultery by both parties.)— 
On the hearing of a petition & crossa- 
otition for divorce it appeared that 
oth the husband & wife had committed 
adultery :—Held:; the wife’s petition 
should be dismissed, but that the 
Seomttachy should be dissolved on the 
usband’s oe etition.—S. wv. 8S. 
aa 30 W. . R. 40.—AUS. 


PART XIII. SECT. 9, SUB-SECT. 1.—A. 


sy. Not local master.J—In an action 
for judicial separation & alimony 
applications ae interim alimony must - 
be made to a fudge in chambers ; - 
local arene’ ee no jurisdiction to 
entertain th 

Where an Soni for interim alimony 
has been made by a local r, oa 
order is a nullity, but a jndge i 
chambers bus no jurisdiction to set it 
aside where the application to him is 
nor by way of a pps oa v. 

beet gh lag eat fe D. L. R. 552; 
ocs 04; 19 Sask. LR. 


Vol. XXVII.—_Husband and Wife. 


4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), 5. 190 (3).]—Held: (1) the effect of 
the above sub-sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceouies for 
judicial separation; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente lite; (8) as the 
means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendente lite, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself.—WELTON 
v. WELTON, [1927] P. 162; 96 L. J. P. 75; 
136 L. F. 675; 48 T. L. R. 174; 71 Sol. Jo. 
121, C. A. 

4097. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 


4098a. ~]|—-WELTON v. WELTON, No. 4068a, 
ante. 


4111. Add. Annotation :—Generally, Refd. Gilbey 
v. Gilbey, [1927] P. 197. 


4131. Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


Be aa Annotation :—Consd. M. v. M., [1928] 


4158. Add. Annotation :—Refd. Welton v. Welton 
(1926), 43 T. L. R. 161. 


4171a. No jurisdiction to vary amount under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 196.]-— ABBOTT v. 
ABBOTT, No. 5405a, post. 


4189a. In suit for judicial separation—Before decree 
nisi.|—-The provision of alimony pendente 
lite 1s a privilege of the wife for her sub- 
sistence during the litigation; & a wife who 
has obtained a decree of judicial separation 


sz. Pending appeal.j}—Tho Ct. of 
Appeal of Saskatchewan has _ juris- 
diction to make an order for the pay- 
ment to a wife of interim alimony 
pending the disposition of her appeal 
from a decree nisi for divorce. Such 
an order should not be made where the [1925] 2 
wife bas been found guilty of adultery, 614.—CAN. 
uuless special circumstances are shown 
to e her favour. The better 
ractico is for the wife to apply to the 
rial judge for the continuance of 
alimony pending tho appeal; but if 
her application is made to the Ct. of 
ee it has tho same power as the 
trial judge & the same right to exercise 
its discrction.—-MILTON v. MILTON 
Cook, [1930] 3 W. W. R. 324; [193 
1 D. Iu KK, 387 ; 25 Ss, L. R, 192,.— 


PART XIII. SECT. 9, SUB-SECT. 1.— 
» CG e 
4086 iv. -———.]—An order for pay- 


8x. cou 


ment by deft. to pitt. in an action for 
alimony of interim alimony & 
bursemecnts was set aside, 
means of her own ample 
pose of maintaining herself & bringing 
the action to trial.—G.ipss v. GIBBS, 
D. L. R. 880; 


PART XIII. ee ay SUESECE: 1.— 
4214 1. Evidence by 

Limited to evidence filed with notice of 

motion.]-—-MACKENZIE v. MACKENZIE, 

{1930] 3 W. W. R. 597 AN 


& PART XIII. SECT. 9, SUB-SECT. 1.—K. 
1] sa. Aflodes of enforcement—Garnishee 


) 


5 aaa 


summons.}-—-REDDICK  v. 
[L930] 3 W. W. R. 502.—CAN. 


Cases 4068a—4280a. 


is not entitled to an allotment of alimony 

ente lite, unless she has obtained an 
order for it before the decree, although she 
may have commenced cece earlier 
in the suit to obtain it.—M. v. M., [1928] P. 
123; 97 L. J. P. 101; 188 L. T. 648; 44 
T. L. BR. 299; 72 Sol. Jo. 155. 


4242. Add. Annotation :—Refd. Re Carroll (J. M.), 
(1981] 1 K. B. 817. 


4244, Add. Annotation :—Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 


4278. Add. Annotation :—As to (2) Apld. Williams 
v. Williams, [1929] P. 114. 


427828. —— When appeal lies.|—The prin- 
ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has clearly 
proceeded on a basis which is wrong. He is 
entitled to take into consideration the capital 
& income of both parties & the nature & 
availability of it in arriving at a conclusion 
as to the “ sufficient separate estate ”’ of the 
wife within the rule. Among other matters 
the amount of an allowance under an existing 
deed of separation is a factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fund for defraying costs.— 
WILLIAMS v. WILLIAMS, [1929] P. 114; 98 
L. J. P. 40; 140 L. T. 388; 45 T. L. R. 157; 
73 Sol. Jo. 77. 


4280a. -]—On a husband’s petitioning 
for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. th accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct.—Re 
A. B.’s PETITION, [1928] P. 253; sub nom. 
S.v.S.& P., 97 L. J. P. 87; 188 L. T. 802 ; 
44 T. L. R. 52; 72 Sol. Jo. 31. 











costs to wife.|}—There is no rule or 
practice in Alberta which permits the 


dis- 
granting of interim costs to a wife in 


lif. having 


or the pur- a divorce action.— RoussEAU v. Rovus- 
BEAU, [1928] 3 D. L. R. 195; [1928] 2 
Ww. WwW. R. 104 , 28 Alta. L. R. 371.—CAN. 


56 0. L. RR. sy. ——-.}—-Thero is no rule or 
practice in Alberta authorising tho 
granting of interim costs or an order 
for security for cosis to a wife defend- 
ing a divorce action, even though she 
has counterclaimed for maar CHE 
GUNDERSON v. GUNDERSON, [1930] 1 
W. W. R. 715; 3D. L. R. 152; 24 
* Alta. L. R. 435.—-CAN. 


PART XIII. eeCrae SUB-SECT. 1.— 


4308i . Against whom order made— 
Not infant intervencr or his next friend.] 


affidavit — 


REDDICK, 


: —RUSSELL v. Russet. & McKENNA 
PART XIII. SECT. 9, SUB-SECT. 5.—A. (Man.), {1987} 4D. L. R. 4033; [1927] 
rt can grant interim W. W. BR. 144.—CAN. 
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) —A 

refuse to pay & ote security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he  aieputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & — the 
jurisdiction on the ground of his having a 

domicil may be ordered to pa 
wife’s costs of suit up to the setting 
of the issue & to 


own 
ve security for her costs 
attendant on the issue & down to the close 
of pl , on the ground per Lorp Han- 
WORTH, R., & Lawrencn, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r. 91; per 
Grersmr, L.J., that the ct. had inherent j juris- 
diction derived from the practice of the old 
Ecclesiastical Ots.—JOHNSTONE v. JOHN- 
ie ieze] P. 165; 98 L. J. P. 76; 140 


4281b. ——— pits of principle.}—Wi1ams v. 


WiiwiaMes, No. 4278a, ante. 


4293a. -——— -—-—- What must be considered. ]— 


WILLIAMS v. WILLIAMS, No. 42788, ante. 


4354a, 


Cases 4281a--4406a. ENGiisu AnD HEmprme: Digest SuprpLemenr. 
husband cannot 48428. -—— -——— District registrar—Poor ns? 


suit commenced in district Lat le —In a 
poor persons’ undefended nullity sult com- 
menced in a district registry & determined 
on assize in a aig ci with the Matrimonial 
Stes tae ; thonit is ee re edi i 
au y to oint medic 
ney aac in accordance with the tice 
of the ehh Registry.—STRovup ». UD 
(OTHERWISH GRANTHAM) (1929), 45 T. L. R. 
248; 78 Sol. Jo. 221. 


** Discretion oases °°—Adultery by 
petitioner—Insertion in defended list neces- 
TERE te ae v. Howsn & DaAvIpsoN 
(1926), 42 T. L. R. 497. 


4354b. ——— Application to expedite trial—-Grounds 


for refusing.|—-The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband's adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might the woman 
named in the petition, before the birth of a 


4296. Add. Sey a -—Refd. Welton v. Welton, 
. 162; Arnold & Weaver v. Amari, 


[1927] P 
{1928] 1 K. B. 584. 


4305. Add. Annotation :—As to (8) Refd. Arnold 
& Weaver v. Amari, {1928] 1 K. B. 584. 


4306. Add. Annotation :—Roefd. Fanshawe v. Fan- 


shawe, [1927} P. 238. 


4807. Add. Annotation :—As to (1) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1926), 42 


T. L. R. 619. 


ae Citations :- -95 L. J. P. 18; 184 L. T. 


PART XIII. SECT. a SUB-SECT. 1.— 


4326 1. What interrogatories allowed— 
Relating to charge of adultery.}—On an 
examination for discovery, in an action 
for ees separation & ae auony: deft. 
should not be roqu uired to answer 
Sh lap intended fasten responsi- 

bility on him for certain letters, where 
suoh letters ae ee that “he has 


committed acuer 
LIGHTHEART oak), 11006] 4 Db, 
885; [1926] 4.—OAN., 


4325 li. —— Lande es interro- 
gutories in question herein held to full 
within the rule that the ct. should not 
order interrogatories in a petition for 
divorce where they can be material 
ee a. a nee 
to establish ultery.—BRAMMALL Uv 
BRaAMMALL ‘Bt C.), [1929] 1 W. W. R. 
800.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 1. 


ni. .-—In an action for divorce 
it there is evidence, not open to excep- 
ee of admissions of adultery by ane 
prin cipal respondent it is the duty of 
© ct. to act on the admissions, even 
though there is no other evidence to 
sup rthem. The ct. will act upon 
uncorroborated evidence only if 
ponviieed that the admissions were in 
fact made and were 
MONAGHAN 2. ae 
WwW. W. R. 748 4D, Le He 1028; 
revad. pe iets, fist 2 W. W. 
2 i L. R. 9 


es racers a a divorce action 

cA ae 6 eam 
> e evidence uce 

establishes his or her ages ae to a 
also prove anythin 
absolute defence or whion give gives the ot. 
a discretion to refuse the decree, the 
decree must be ted altho tf. 
has not attended in person at the trial 





child expected to be born as the result of 
8 Pee hier that woman.—P. v. P. 
Geet), 44T. 1, 


4355a. Condition srécstiant to tiers | down— 
Statement of grounds for exercise o 
—Adultery of petitioner.}—Aprep v. APTED 
& Buiss, No. 3449b, ante. 


4378a. Degree of proof—Less than that required 


HR. 1143; 71 Sol. Jo. 064. 


discretion 


in prosecution for bigamy.]— SPIVACcK v. 


& Oe ee is an undefended one.— 





MENY (Alta.), [1930] 1 
Sh L. R. 253 ; ean ee ry We ae 
4 Alta. L. RR. 303.—-CAN 
s fi. J-It is incumbent on a 


petitiones for divorce, even in an 
undefended proceeding, to fully estab- 
lish the case & reveal all wietevial 
facts; & he may be required to attend 
personally at the hearing.— BAILEY v. 
Y Man. y {1929 4 DL. K. 
1068; 1 . R. 708.—CAN. 


N Pe for Erman of 
evidence—E radi of laration of no 
remarry.J—In a divorce 
een the ale as to the preponderance 
of evidence in civil actions should not 
be weakened, but the evidence required 
to establish pitf.’s case should be, if 
anything, neroneer & more preponderat- 
ing than er actions. Itf. in a 
divorce action who proves a case 
entitling him to a divorce is not pre 
judiced or deprived of his right to the 
divorce because he declares that if 
he tt us coe not cana to remalry,. 
-—LEBO LEBO & GERMAIN, 
[1928] 2 D. CL. R, 23; T1928} 1W. W. R. 
423; 23 Alta, L. R. 328.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 


4876 1. Whether formal proof essential 
— Suit for dissolution—Damages claimed 
agai eo-resp -J—Where on a 
petition for divorce damages are 
claimed against co-resp. priméd facie 
proof of marr. if not rebutted, is 
sufficient to meet the strictness of proof 
required in the criminal hea hiner 

hase of the pracee 

NIGHT & OWENS, ad 726 ra D1 
467; [1925] 1 W. . 824 Doan 


the aie atis Divorce re eee the 


26 


Sprvack, No. 453a, ante. 
4406a. ——- ——— Substituted service of petition on 


law upon the question whether a resp. 
or co-resp. can give evidence against 
themselves of adultery.—BONHIEM v. 
Ka TROLIMON (1929), iL. R. 57 Cale. 
1159.—IND. 

sz. Whether respondent can be exr- 
irda for discovery. ieee YZ 0 

YRLOWYsz, [19301 3 W. Me R. 83: 

ost} D. L. R. 154.—CA 


PART XIII. sant 11, SUB-SECT. 3.— 
opal a = af caalte 


insttiuted in 

advultez —— Suit for 

mulltp.) ino a oft for nullity petitioner 
elled to answer questions 

tending to show that he has committed 
ot ae a vo. W., [1926] S. A. 8. R. 


PART XIII. SECT. 11, SUB-SECT. 5. 


h i. ---In a suit by a 
husband for divorce, letters eritton 
by the wife to co-resp., but not delivored 
to » are not made evidence of 
adulte admissible against co-resp. 
by Ped on Evidence Ordinance, 1895 

The fact that co-resp.’s counsel 
a “based questions in cross-examina- 
tion upon the contents of the letters, 
which had properly been admitted as 
evidence st the wife, does not 
make the letters evidence against co- 
resp.—-GABRIRL v. ELIATAMRBY, , 11088) 
A. © 183; 95 L. J. PC. 9 
L. T. 200.—CEYLON. 








h il, —-— cetlers to husband from 
na adulterera - Taken from husband's 
by vere adroissible.— 


ries GHTUEART {39371 
oR. 386: [1937] 1 W. 
to: rH Sask. L. R. 300,.—CAN. 

m i. —~—-—- ———.)—-The pursuer in an 
action of yr itsant for geen + inet cules 
7 ae ronguased fai 1927, 
ocutor, pron Aer tat 
assoilzied de co-defen = 


respondent & 


(1926), 184 L. T. 670. 


4427. Add. Citation :—11 W. R. 85. 
4434, Add. Annotation :—Refd. Oapron v. Capron, 


{1927} P. 248. 


4439. Add. Annotation :—Consd, 


Cavendish, [1926] P. 10. 


4442. Add. Annotation :—Refd. Bosworthick v. 


Bosworthick, [1927] P. 64. 


44.47a. ary undefended 
the ct. should not be ask 





169 L. T. Jo. 95. 


4481a. ———.]}—-Wson__ v. 
(1929), 78 Sol. Jo. 284. 


4543. Add. Annotation :—Consd. 
[1932] P. 1. 


4544. Add. Annotation :-—Consd. 
[1932] P. 1. 


4554. Add. Annotation :—Consd. 
f1982] P. 1. 


4556. Add. Annotation :-—Consd. 
{1932] P. 1. 


Before the case was put out for hearing 
in the Inner House, pursner presented a 
note, in which she asked leave to amend 
her record, & to lead evidence regarding 
one cen ot theooine ia en 
, Lor the purpose o rowing 
upon the relations of defender & co- 
defender prior to the date of the action. 
The ct. in the exercise of its discretion, 
one the leave craved.—Ross v, 
ra {1928} S. C. (Ct. of Sess.) 600.— 


sz. Admissions— Of adultery — By 
wife — Bastardising offepring.}-—-Ad- 
missions by a wife, that the father of 
a child born to her during the m 
was not her husband :—Held: receiv- 
able in evidenoe, so far as they did not 
relate to non-access.—-JUSTICE vv. 


PART XIII. SECT. 11, SUB-SECT. 12. 


4456 ii. ——-DAHLBERG t. 
Swanson, [1927] 3 D. L. R. 669; 
(1927) 1 W. W. R. 617; 21 Sask. L. 2. 
$88.——OAN., 


PART XIII. SECT. 12, SUB-SECT. 1. 


sa. Discrelion of Court of Appcal.j— 
In an undefended divorce action leave 
to adduce affidavit evidence of adultery 
may properly be granted when special 
circumstances aro shown to exist, as 
when the ossential witnesses reside 
outside the province & it is shown that 
ltf. is unable because of lack of means 
es pay the expenses of a commission 
or of obtaining their attendance at the 
trial. On an application for such leave 
each judge in Chambers has to exercise 
his own discretion, having regard to 
the relevant facts of the case before 
him. Where he declines to exercise 
that discretion, or acts on & wrong 
principle or on wrong grounds when 
exercising it, the Ct. of Appeal must 
bring its own discretion to on the 
question whether the leave should be 
nted or refused.—Woon v. Woon, 
f1931} 2W. W. R. 190; ie Ae (1931] 
1 W.W. 1. 112; 25 8. L. BR. 172. — 
CAN, 
PART XIII. cgagelel SUB-SECT. 2. 


4480 1. When parties abroad—Peti- 


ndent.J—Torr v. Torr 
& Woop (1928), 165 L. T. Jo. 55. 


4422. Add. Annotation :—Distd. Preger v. Preger 4577a. 


etitions for divorce 
epee aan sve ee aegis 
identifying reap. by photograph when per- 
sonal identification by witnesses could easily 
have been effected.— PRACTICE Nore (1925), 


WIIsSON 


Vol. XXVIL—Husband and Wife. Cases 4406a—4636. 





4577, Add. Annotation :—E Id. 
Beaumont (1982), 48 T. 





Beaumont v. 
. R. 481. 


-}—After abatement of a 





divorce suit by reason of the death of the 


husband before trial, the fund lo 
by the husband as security for 
costs of the hearing is not available to the 


ed in ct. 
is wife’s 


wife for her costs on taxation, nor can ‘it be 


Cavendish vv. 


id out to the solrs. for the wife even on 


heir undertaking to pay to the personal 


representative of the husband any balance 
of the fund in ct. over & above the amount 


found due to the solrs. of the wife on taxation. 





4577b. 





—BEAUMONT v. BEAUMONT, [1932] P. 158; 101 
L. J. P.31; 1471. T.119; 48 T.L. R. 481; 
76 Sol. Jo. 593; revsd. 49 T. L. R. 85, C. A. 





Motion for directions. |— 


BEAUMONT v. BEAUMONT (No. 2), [1932] P. 


163, n.; 147 L. T. 260; 48 T. L. R. 535; 


& BERRY 


revad. 49 T. L. R. 35, C. A. 


4578. Add. Annotalion :—Consd. Beaumont v. 


Grist v. Grist, 


Beaumont (1932), 48 T. L. R. 481. 


4579. Add. Annotation :—Consd. Beaumont v. 


Grist ». Grist, 


Beaumont (1932), 48 T. L. R. 431. 


4609. Add. Annotation :—As to (1) Consd. Wright 


Grist 7. Grist, 


Grist v. Grist, 


4686. Add. Annotation :—Refd. 


S.) & Webb v. Annandale, [1980] 2 


Sloggett vv. 


Sloggett, [1928] P. 148. 


tioner unable to afford commission.] — 
In view of the spccial circumstances of 
the prosent undefended action for 
divorce & the nature of the evidence 
sought to be adduced by the affidavits 
in question, held that the case was a 
proper one in which to allow pltf. to 
givo affidavits evidence of adultery. 
The witnesses were all living in 
ee & plitf. had not the means to 
enable her to secure their attendance 
or to meet the expense of obtaining 
their evidence by co ssion.-—- RICK 
v. Rick & PRESCOTT, a | 2D. L. R. 
845; 1 W. W. R. 713; 23S. L. KR. 
484.—CAN 


PART XIII. SECT. 12, SUB-SECT. 3. 


sc. Delay making tmpossible legitima- 
tion of child. }—In support of an applica- 
tion for leave to use as evidence an 
affidavit of a medical practitioner 
residing in Capetown testifying to 
deft.'s condition of pregnancy, it was 
urged that the delay which would bo 
consequent upon having the evidence 
taken on commission might make 
impossible the legitimation of a child 
expected to be born to deft. in about 
three months’ tine :—J/eld: the affi- 
davit bo accepted as evidence.— 
HvUSRAND 0. WIFE, (1931) N. L. R 
300.—S. AF e 


PART XIII. SECT. 18, SUB-SECT. 1. 
so. Appeal from order.}—Leave to 
appeal from order of judge in chambers, 
sitting in appeal from a master, should 
be granted, commission evidence being 
a matter of grave doubt & importance. 
-——D)D, v. D., [1931] 0. R. 804,—-CAN. 


PART XIII. SECT. 18, SUB-SECT. 3. 


4508 i. Witness out of the juris- 
diction. }—Held : an action of 
divorce under the provisions of Con- 
jugal Rights (Sco d) Amendment 
Act, 1861, 6. 13, & Evidence (Scotland) 
Act, 1866, s. 2, it was within the com- 
petence of the Lord Ordinary to grant 
a commission to examine witnesses in 
England, even though the evidence of 
these witnesses might, apart from the 
pursuer’s own evidence, be sub- 
stantially the whole evidence adduced 
in the case; &, in accordance with 


27 


established practice, tho poverty of 
the parece was per se a special cause 
wit Ividence Act, 1866, s. 2, for 
granting such a commission.—LAWSON 
v. LAWSON, [1930] 8. C. 18.—SCOT. 


PART XIII. SECT. wy SUB-SECT. 2.— 


.& i. —— Withdrawal at trial—Order 
directing husband to pay interim costs 
not affected.|}—CAMRUD 
2 W. W. RB. 759.—CAN. 
PART XII. Baer Ae: SUB-SECT. 1. 


wv. OaMRUD 
365; [1927] 


sr. Charge of adultcry—Ceneral rule. ] 
~—-Under Divorce & Matrimonial Causes 
Act, 1908, r. 52, where the relief sought 
in a defended cause is grounded upon 
adultery, there is no absolute right to 
either party to have the case tried 
before a jury, but there is a p 
right to have the case sct down for 
trial before a judge & jury. On an 
application “for trial otherwise ”’ 
undcr the rule, if either party desires 
that the issue be tried before a jury, the 
ct. should, as a general rule, refuse 
make an order for trial otherwise than 
hefore a jury.--ELUIoTr v. Eniiorr, 
11932] N, “. L. kh. 484,.—N.Z. 


st. Conduct conducting to.}—In 
a suit for divorce on the ground of 
adultery, the ct. has a discretion, under 
sect. 161 of Marriage Act, 1915, as to 
whether the issue raised by an allega- 
tion in resp.’s answer that petitioner 
was guilty of wilfu)] neglect or mis- 
conduct conducing to the adultery 
should he tried by a ye v% 











BV. .l—In a suit for divorce 
on the ground of adultery, questions 
whether the petitioner connived at, or 
condoned, or was guilty of conduct 
which conduced to, the adultery 
alleged, are not ‘* matters of fact in 
relation to” the charge of adultery 
within sect. 79 (8) of Marriage Act, 
1928, & the parties are, therefore, not 
entitled as of right to have such ques- 
tions submitted to a hae a raat Vv. 
CLARKE, {1931} V. L. KR. 69; Argus 
lL. R. 20. -~AUS. 


Cases 4640a—4776a. ENGLISH AND Empree Diaest SuPPLEMENT. 


4640a. peleinn Pegaso is now no 
statutory right of a pany to a matrimonial 
suit to insist on the of any issue of fact 
by a jury. On a  eadeeares by a husband 
seeking dissolution of marriage on the ground 
of the alleged adultery of resp. wife with the 
co-resp., resp. counter-charged petitioner 
with cruelty & prayed a judicial se yp pias 
An order having been made for the trial by a 
jury of the issue of adultery, the Ct. of Appeal 
refused to extend the .order to include the 
issue of cruelty.—Rvua@G-GuNN v. RuGG- 


it being made absolute. @) The King’s 
Proctor, not being a party to the suit as 
originally constituted, cannot resort to the 
Ct. of Appeal, but if he comes to the con- 
clusion at the decree has been obtained 
contrary to the justice of the case he must 
intervene & show cause against making the 
decree absolute. For that purpose he may 
call fresh evidence to show that there has 


been no adultery notwithstan the 
previous finding in the maar ive.— 
CHALMERS v [1980] P. 154; 99 


. CHALMERS, 
"142 L. T, 654 46 T. L. R. 269 ; 





GUNN & ARCHER, [1931] P. 147; 100 L. J. P. L. J. P. 60; 

61; 145 L. T. 200; 47 T. L. R. 398; 75 74 Sol. Jo. 216. 

Sol. Jo. 424, C. A.; ajfg., 8. C. sub nom. 4767a. Effect of—On status of parties.|—A 
R. G.v. B.G. &A., 47 T. L. BR. 870. decree for restitution of conjugal rights with 


Annan: -—Consd. Croker v. Croker (1932), 48 T. L. lh. 


4850. Add. Annotation :—As to (1) Refd. Statham 
v. Statham, [1929] P. 131. 

4676. Add. Annotation :—Generally, Refd. Place 
v. Searle (1932), 48 T. L. R. 428. 


B. By Whom Assessed (Vol. XXVII., p. 452). 


After the cross-reference add as follows :— 

4677a. By court.|—The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by R. 8S. O., Ord. 36, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 80 (b).—BEDFORD v. 
BEDFORD & POWDRILL (1926), 96 L. J. P. 
22; 1386 L. T. 883. 


4746. Add. Annotation :—Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 

4750a. Disagreement of jury—Refusal to enter 
verdict. ]|-—WAUDRY v. WAUDBY & BOWLAND, 
No. 4836a, post. 

4752a. Void second marriage—-Reference in 
decree nisi dissolving first marriage refused. ]— 
Hrwetr v. Hewerr & Dupin (1929), 73 
Sol. Jo. 402. 

4763a. As res judicata.J—(1) A finding 
of adultery as a fact on which a decree nisi 
has proceeded is not res judicata, so that it 
cannot subsequently be questioned in the 
Divorce Div. in any event, nor is resort to the 
Ct. of Appeal the only means of reviewing it. 
The decree nisi resembles any other order 
nisi in that it proceeds merely upon the 
materials before the ct. at the time of its 
pronouncement & cause can be shown against 











the usual finding that the parties to the suit 
are husband & wife, though it may not 
directly affect their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter partes. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the parties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the general rule of 
estoppel.— WOODLAND v. WOODLAND (OTHER- 
WISE BELIN OR BARTON), [1928] P. 169; 97 
L. J. P. 92; 139 L. T. 262 :44T. L. R. 495; 

72 Sol. Jo. 303. 


Annciaiton :—Refd. Papadopoulos v. Papadopoulos, [1930] 
e 5. 
4773a. 


-}—Where there has been, in fact, a 
ceremony of marriage & there is issue, 
although the marriage be afterwards declared 
null & void, the ct. has jurisdiction, on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union under the terms of Supreme 
Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 193, & not merely an order 
for its, or their, care & control.—Le MESURIER 
(OTHERWISE GORDON) v. LE MESURIER (1930), 
99 L. J. P. 33; 142 L. T. 496; 46T. L. R 
203; 74 Sol. Jo. 77. 





4776a. Exclusive jurisdiction of Divorce Division. |] 


-—After a decree absolute an application was 
made to justices under the Guardianship of 
Infants Acts, 1886 & 1925, for the custody of 


PART XIII. SECT. Pes SUB-SECT. 5.— 


4876 i. General rule.}--The sectors 
to be considered in granting dam 
om re co-resp. are (1) the actual va ss 
the wife to the husband; (2) tho 
injury to his feelings, the blow to his 
marital honour & ae Phat to his 
aga peng & family |! cn as 
. HAYNES (Sask.), 998) *4 D. 
273 : $ 13928] 2 W. W. R. 7 On -CANY 


PART XIII. SECT. Phan SUB-SECT. 5.— 


sb. By jury.}—It is not the law in 
pero bewen that damages against 


co-resp. must be assess a eS jury.—— 
RIDER oe RIDER, {1925] 3 L. lt. 
370; Seared, 1 W Ae R. id 513 1v 
Sask. L. RK. 384.—CAN 


PART XIII. aa ne SUB-SECT. 5.—- 
). 


4685 Not Raat J—RIDER 
RIDER, fiegs) 3 D. L. R. 370; (1926) 
1 W. W. R. 1051; 19 gaa L. R. 38 
—CAN. 


4685 ii. -}~-TRANTER v. TRANTER 
& Lamps, {1925} N. Z. L. R. 593.—N.Z. 


PART XIII, SECT. 16, SUB-SECT. 5.— 
D. (ce). 


4690 i. Whether bar to claim for 
ig llicit aay teshiced continued 
after ¢.)}—Co-resp. conduct 
in continulng adulterous relations baht 
resp. after he became aware that she 
was married :—Held: to deprive him 
oe any protection with respect to 

munity from damages to which his 
SHOE ignorance of her married se 
might ave entitled him. Pia ves ia 


NES (Sask. pues 4 L. 
rey H wT1998] 2 6 GAN 


PART XIII. SECT. 17, SUB-SECT. 2. 


4768 i. Decree nisi—Hffect of—On 
status of wparties——Marriage undts- 
solved.}—A decree nisi in a suit for 
divorce does not sever the marriage tie. 
—WRIGUT (OTHERWISE arco oe 
enon {1932} 1 W. W. R. 592. 
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ai, —— Granted when divorce decree 
péfuoed. }—Although a claim for divorce 
is withdrawn at the trial, pitf. is entitled 
jal separation where the evi- 
the granting of it & 

justifies the ct. in disregarding a 
mod ogi pe eGreciens between the 


OamRuD (Sask.), 
{i927} i D. L. R. 365 ; 711997] 2 
R. 759.—CAN. 


bi. -—— —— Action for nullity, |— 
The requirement as to delivery of ao 
judgment nisi in an action for annul- 
ment of marriage was not introduced 
into Ontario by Divorce Act (Ont.), 
1930 (Can.), nor as a pric of prene 
by the Divorce Rules ALKER 
Miner 932)1D. 1. R. 380; QO. R 


e i. Necessity for service.}—A 
decree nisi in a divorce action should 
be promptly issued & served, whether 
it contains any specla! oe or not.— 
OLIVER v. OLIVER, [1928] 4 D. L. R. 
566: [1928] 3 W. W. R. 33.—CAN. 





Vol. XXVI.—Husband and Wife. 


a child which was refused as being a matter 
which would more conveniently be dealt 
with by the High Ct. <A further application 
was made to a differently constitu Bench 
when an Order was made :—Held: (1) the 
second application was res judicata ; (2) the 
jurisdiction of the Divorce Ct. was exclusive. 
—R. v. MIDDLESEX JusTicEs, Ex p. BOND 
(1982), 49 T. L. R. 18; 30 L. GR. 4098, 


@ \ae 


a so rthick oat Sere satilabss de v. 
osworthick, .64; Hymanv. Hyman 
Hughes v. Hughes (1928), 139 L. 1.416. 


4813a. Refusal of application—Further application 
—Res judicata. |—R. v. MIpDLESEX JUSTICES, 
Ex p. Bonn, No. 4776a, ante. 


4836a. ——— Abortive trial—Discretion to make 
no order ‘‘ at present.’’?]}—A husband filed 
a petition for divorce, alleging adultery by 
his wife with a co-resp. The wife filed a 
cross-petition for judicial separation, alleging 
adultery & cruelty on the part of the husband, 
to which he pleaded condonation. At the 
trial the jury disagreed as to the wife’s 
adultery, & as to condonation by her, but 
signified, without returning a formal verdict, 
that they were prepared to find both adultery 
& cruelty on the part of the husband. The 
judge at the trial declined to enter any 
verdict. The Ct. of Appeal refused to do 
otherwise. On an pe ereteag by the wife 
for her costs of the abortive trial, the judge 
refused to make any order at that stage in 
the proceedings :—Held: the refusal at that 
stage was a matter for the discretion of the 
judge, with which the Ct. of Appeal would 
not interfere—WAUDBY v. WAUDBY & Bow- 
LAND (1901), 84 L. T. 829; 17 T. L. R. 620; 
45 Sol. Jo. 615, C. A. 

Annotation :-—Apprvd. Grist v. Grist, [1932] P. 1. 


4836b. ~.]/—Notwithstanding the 
general rule that in proceedings between 
husband & wife the latter is entitled to her 
costs of an abortive trial before further pro- 
ceedings are brought, the ct. in its discretion 
is entitled in such a case to reserve its 
decision & to say that it will make no order 
as to costs “at present.’’—-GRIST v. GRIST, 
[19382] P.1; 101]. J. P.1; 146 L. T. 82; 
48 T. LL. R. 2; 75 Sol. Jo. 725, C. A. 


4837. Add. Annotation :—As to (2) Refd. Darn- 
borough v. Darnborough & Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 


PART XIII. peereae SUB-SEOT. 3.— 


r -] though the 
question of costa is within the dis- 
cretion of the ct., it seems to be a rule 
of practice that a wife found guilty 
of adultery who unsuccessfully appeals 
against the judgment should not 
get her costs of such appeal unless 
she shows special circumstances.— 
WIIARTON v. WHARTON & YOUNG, 
[1928] S. R. Q. 251.—AUS. 

xr ff, ——— Diemissal of sutt on ground 
of absence of jurisdiction.}—Held: it 
was not competent to award expenses 
to a wife, where the suit had been dis- 
missed on the ground that the ct. had 
no jurisdiction, & the husband had 
not appeared to defend.—KELLY v. 
KELLY, {1928) S. C. 43.—SCOT. 

si. —— Frivolous charges.)— 
A petition by a wife for - judicial 
separation on the ground of cruelt 
having been dismnissed as frivolous 


See eerie aaeanatiiii camanasaanemedtiiiitcecanenenseaa tl senate’ 
e 


s ii. 


rule 623 


costs unless in 


just cause. 


given 





paid or secure 


406; 2 W. W. 


vexatious :—Held - 
of the ct.’s discretion, petitioner should 
not be awarded any costs.---CiHRUSZCZ 
v. CHRuUszCcZ, [1931] 1 W. W. RR. 94; 
39 Man. L. R. 372.—CAN. 


Discretion of judge.}—The 
geueral rule governing the exercise of 
the trial judge’s discretion under K. B. 
to award costs to a wife who 
has unsuccessfully prosecuted a matri- 
monial action is that she is entitled to 


bad not reasonable grounds 
believing ar ore ae prosecuting a 


an exception where the wife is possessed 
of a separate estate. Tho m 
e trial judge by rule 623 to b ii. J—It is 
award costs to an unsuccessful wife is 
not dependent upon costs having been 
to her under the 
provisions of K. B. rule 622._-HORNBY 
v. HORNBY en! 


Cases 4776a—4900a. 


4845. Add. Annotation :—Refd. Oapron v. Capron, 
[1927] P. 248. 

4848a. ——— Wife’s petition—-Woman charged with 
adultery added as respondent.}—-If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit b 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate.—PEPPER v. 
PEPPER & BAKER (1926), 96 L. J. P.17; 136 
L. T. 224; 48 T. L. RB. 1. 

4848b. ———- ——.|—DavIS_ vw. 
HELBING, No. 8635a, ante. 

4864a. ——— Abortive trial.]—Grist v. Grist, No. 
4836a, ante. 

4866. For first catchword ‘‘———,°’ read ‘* Petition 





Davis & 











successful.”’ 

48738a. —— ——.|—P. v. P. (1929), 73 Sol. 
Jo. 144. 

4879a. ———.]—Although, if costs have teen 


reasonably incurred on a wife’s behalf in 
presenting a case of a reasonable character 
on a divorce petition, she is allowed her costs 
even if she fails, yet, if she presents a petition 
which ought never to have been brought, the 
judge has a discretion, in dismissing the 
petition, to refuse to grant her any costs 
except such as, under the procedure of the 
ct., she has already received before the 
hearing.--COURAGE v, COURAGE (1931), 47 
T. L. R. 395, C. A. 

Annotation : —Consd. Grist v. Grist, [1932] P. 1. 

4882a. -.]}—Where a wife’s petition is dis- 
missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife.—BALDWIN IAPER v. 
BALDWIN RAPER & METZ, BALDWIN RAPER 
v. BALDWIN RAPER (1926), 42 T. L. R. 619. 


4884. Add. Annotation :—As to (1) Refd. Welton 
v. Welton, [1927] P. 162. 


4906. Add. Annotation :—Consd. Grist v. Grist, , 
[19382] P. 1. 


4909a. ——— To secure wife’s costs—Undefended 
petition by wife—Subsequent defence on 
admission of adultery by wife.j—On the 
abandonment by a wife of her prayer in 
a petition for the dissolution of her marriage, 


in the exercise yor XI. SECT. 18, SUB-SECT. 3.— 


ti.- -.J—Although a divorce 
etition by a husband is decided in his 
avour, the wife is entitled to her costs, 
if she bas had them secured & her 
defence has been bond fide.—K NIGHT 
v. KxIGur & OwEns, [1925] 2 D. L. ht. 


b i. Costs not secured.}—A wife 
who {s unsuccessful in defending a 
divorce action is not entitled to costs 
where she has not had them secured.— 
JOHNSON wv. JOHNSON & ERICKSEN, 
11928] 3 W. W. hi. 674.—CAN. 


not a fixed 
principle in divorce actions that a wife 
guilty of adultery cannot recover any 
costs against her husband.—DICKIF v. 
DICKIE, [1931] 2 W. W. R. 463; 8 
ry R. 110.—CAN 





opinion her solr. 
for 


there should be 


retion 





date 4D.LR ODL 
5.—-CAN. 
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Cases 4908a—5074. 


tition was originally undefended, 

her nieban d, ne De, leave, filed an answer alleging 
adultery admitted by his wife as her reason 
for having her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife's 
admission being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a deoree nist & 
made an order for the wife’s costs ‘‘in the 
ordinary way.’ <A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for ee re not been made :— 
Held: though solrs. for @ wife must 
avail themselves of Peps es in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife’s admission of adultery, 
had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 
answer.—GODDARD v. GODDARD (1929), 140 
L. T. 472; 45 T. L. R. 229; 73 Sol. Jo. 174. 

4910. Add. Annotation :—Consd. Courage v. 
Courage (1931), 47 T. TI. R. 395. 

4918. Add. Annotation :—Consd. Johnstone v. 
Johnstone, [1929] P. 165. 

4926a. ——- ——~ ———.}—Davis v. DAvis (1930), 
74 Sol. Jo. 123. 

4960. Add. Annotations :-—Expld. P. v. P. (1929), 
73 Sol. Jo. 144. Consd. Courage v. Courage 
( 1931). 47 T. L. R. 895; Grist ». Grist, [1932] 
ree 

4985. Add. Annotations:—As to (2) Folld. Earl v. 
Earl & Kyle (1926), 96 L. J. P. 23. Refd. 
Horwood v. Statesman Publishing Co. (1929), 


98 L. J. K. B. 450. 

4985a. -~— .]}—Where an order has 
been made ‘“consolidating’’ a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 


cruelty & adultery, & the two suits have 


which 








ENGLISH AND Empme Dicest SupPpLeMENnt. 


been tried ct. has no power 
under Jud. (Consoli polliation) Act, 1926 (c. 49), 
a. 60, to order co-resp. to pay the costa of 
the wife’s suit to which he was nota “ party.” 
——EARL v. & Kyrie, Hart v. Ear, 
(1926), 96 L. J. P. 28; 186 L. T. 383. 
4985b. Cross charges by wife.|—If a wife makes 
cross charges of cruelty & of adultery with a 
named woman ag a husb her 
answer to his petition ‘tor dissolution of 
marriage & 7 cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted . 
decree nisi, there is one proceeding only, 
co-resp. can be condemned in the whole ot 
the costs, including those of the intervener. 
—DARNBOROUGH v. DARNBOROUGH. & SMITH 
(1926), 96 L. J. P. 24; 186 L. T. 884. © 


5040a. | —— Not elted—Same name as person cited.] 
this petition by a wife for divorce a 

woman intervened who had not been served 
with the petition & against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs. Pre 
BOROUGH v. DARNBOROUGH (1929), 141 L. T 
610; 45 T. L. R. 608; 78 Sol. Jo. 514. 

5050a. ——— Profit costs—When ele as 
GRIBBLE v. GRIBBLE (1929), 45 T. L. R. 192 
73 Sol. Jo. 61. 

5067. Add. Annotation :—Refd. 
Sloggett, [1923] P. 148. 
5068. Add. Annotations :—Consd. Hyman  v. 

Hyman, Hughes v. Hughes (1928), 189 L. T. 

7 aa Refd. Statham v. Statham, [1929] 

5068a. ——— Time for investigations not ic 
: imo v. MACKENzIB (1928), 72 Sol. 





Sloggett vv. 


5070. Add. Annotation :—Consd. 
Sloggett, [1928] P. 148. 
5074. Add. Annotation :—Refd. Sloggett v. Slog- 

gett, [1928] P. 148. 


Sloggett vv. 


PART XIII. SECT. Boa SUB-SECT. 3. 


4910 i. Disallowance of wife’s costs— 
Misconduct of solicitor.}-—It is not a 
sufficient ground for refusing to make 

an order t a husband for the 
payment of his wife’s costs of a sult 
for divorce, whether she be petitioner 
or ee that she had been wnsuccess- 
he true tests is whether her solr. 

ee been guilty of improper conduct 
initiating or defending the suit on 
STRATTON 


her behalf. Rene ve 
- R. 245.— 


& PARKYN, [1928] S. A 
AUS. 


PART XIII. et te SUB-SECT. 3.— 
4918 i. Possession of sepurate pro- 


perty entails Paco J—ELMAN *. 
ELMAN, [1930] 2 W. + Bs 2953-3 
D. L. R. 1002.—CAN 


4918 ii. —— kg between the 
jiueband & the wife, in a matrimonial 
suit, there is ne Boy reason why the 
wife should not be made to pay to her 
busband the costs, which her conduct 
has occasioned to ‘her husband, if she 
hax the moncy to do s0.—FoORRESTER 
t. FOoRRESTER (1930), I. . R. BT Cale. 
1350.~-IND. 


PART XIII. as 18, SUB-SECT. 8.-— 


4953 i. Petition by husband—Wife 
proved innocent.j\—Held: K. B. Rule 
951 eae not t applicable, & full costa 
should to the solr. of the 


succeseful wife.—PRESTON 7. PRESTON 
PA team [1925] 4 D. L. KR. 1013.— 


4960 i. Petition by husband —W ife 
proved guilty. Pe a ha ue on 
GOIN, ae } 3 R. 1 
W. W. RK. 576; on a R. b 10. GAN. 


PART XIII. SECT. ra SUB-SECT. 4.— 


fl. Read now ‘** 4964 : og 
4964 ii. S. P. Cross Crosse & 
rae (1926), 28 W. ‘A. 7. R. 10.— 


PART XIIL ot ts SUB-SECT. 4.-— 


8X. pry hb to interim costs of 
€.]—MILTON v. MILTON 

& Cook ino. h'1 a 1 W. W. Rk. 
1642; 1D LR —CAN. 


sz. Ov- penta ted a Rite in forma 
pauperia.}—On m gz a decree nisi 
for dissolution of marriage the ct. may 
order @ co-resp, who has defended in 
forma pauperis to pay peoples H 
costa. —SMALT 1 SMALL, {1931] V. L. RK. 
141; Argus 1. R. 192. -—AUS. 


PART XIII. OG 4.— 


50161. Necessity for knocledge— 
Before liable for eNO absolute rule. 
-~~-The liability of a co-resp. for costs 
depends upon the facts of the par- 
ticular casc. Petitioner herein was 
given costs against co-resp. where the 


30 


judge concluded that, even if he did 
not know that resp. was married, he 
had the moans of knowledge or was 
careless whether she was or not.— 
BOURGOIN v. aaa sels {1930} 1 


Lan re ile na - 155; 42 
B. C. R. 349.—OAN 
§020 i. Effect of knowledge—Liabt 

of co-r for whole costs. ade 


co-resp. sya that the woman was 

married a divorce is granted, he is 
Hable ae si the costs of the roosedings, 
including those which the husband 
has been compelled to pay the wife.— 
KNIGHT v. KNIGHT & OWRNBS, 41035) 


2D. L. R. 467; HF 1925) 1 W. 

824.—CAN. 

PART XIII. SECT. 18, SUB-SECT. 7. 
$0656 i.——- —_— —— ——.]— 

eae ©. ELLIOTT to (1929 
D.L. R. 700; 3 W. W. R. ae N 


‘5085 i. No previous applicat ore, Jae 
security,}—PRUBS v. Prouss, 119323 
W. W. RR. 429.--CAN. 


PART XIII. SECT. 19, SUB-SECT. 1. 


5067 i. Power of court to direct,|-~ 
The ct. has powor to Saher aes the is 1. 
ance of the Crown Solr. ingly 
can allow the on Bol ac ting unr 
the directions of th part 
in the hearing Py a gers ra the dissolu- 
tion of marriage in order to place the 
trne facts before the ct. oe ”, 
eed ae (1981), 48 N.S. W. W.N. 


Vol. XXVil.—Husband and Wife. Cases 5076—5271a. 


5076. Add. Annotation :—Refd. 
Sloggett, [1928] P. 148. 

5076a. —— prar BRE intervention of ae if necessary 
the g of evidence by the Kin ‘a s a Proote., 
subject to the direction of the A.-G., in a suit 
for the Gissolution of marriage, before decree 
niet, is not limited to cases of sus 
SO i en v. SLoaeurr, [1928] P. 
148; 97 L. J. P. 71; 189 L. T. 288; 44 
T. L. R. 804; 72 ‘Soi. Jo. 192. 

Annotation :—Retd. Clarkaon v. Clarkson (1980), 143 L. T.475 

5076b. Suppression of fact or falsehood by peti- 
tioner—Where exercise of discretion of court 
desired.}—Aprep v. AprepD & Buss, No. 
8449b, ante. 


5108. Add. Annotation aa Apted v. Apted 
& Bliss, [1930] P. 2 

6112. Add. Annotation cern 
Sloggett, [1928] P. 148. 

6115. Add. eres :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5117a. ——— -APTED v. APTED & Buss, 
No. 3440b, ante. 

5121a. Concealment as ground for refusing to 
exercise discretion.]—If a pe etitioner seeking 
a decree on the ground of the adultery of the 
resp. has himself been guilty of adultery, 
complete frankness in the disclosure of it is a 
paramount condition of the exercise of the 
discretion of the ct. in his favour. Although 
the facts are such as might warrant the 
exercise of the discretion, if disclosed as 
material facts at the hearing of the suit, 
their suppression then & the denial of them 
when set up in subsequent proceedings as 
cause for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous as an encouragement to 
perjury.—STuarT v. STuartT & HOLDEN, 
[1930] P. 77; 99 L. J. P.17; 142 L. T. 350 ; 
46 T. L. R. 132 ; 74 Sol. Jo. 68. 


Sloggett vv. 


Sloggett vv. 





5162. 


61638a. ——— 


5159a. Fresh evidence disproving adultery —Not- 
}--CHALMERS 


ae finding of adultery. 
, No. 4763a, ante. 
—— ’ Co-respondent not a party to 
intervention. }— Where a decree nisi of divorce 
was rescinded on the King’s Proctor’s plea, 
to which co-resp. was not a party, & co-resp. 
applied to have the which he had 
ed in ct. paid out to him, the ct. held 
that it had jurisdiction to deduct therefrom 
the costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money lodged in ct., & 
ordered that the money be paid out to 
co-resp.’s solrs.—GRAYSON v. GRAYSON & 
SEBRIGHT (1930), 144 L. T. 157; 47 T. L. R. 
36; 74 Sol. Jo. 808. 





-_}—-HEDPDERWICK v. HED- 
DERWICK (1980), 74 Sol. Jo. 863. 








5194a. Not King’s Proctor.}—CHALMERS v. CHAL- 


mMERS, No. 4768a, ante. 


5196. Add. Annotation :—Consd. Croker v. Croker 


(1932), 48 T. L. R. 597. 


5197. Add. Annotation:—Refd. Fletcher v. 
Fletcher, [1928] P. 20. 
5199a. -—— Power of Court of Appeal to grant-— 


Verdict of jury set aside.]}—On an appeal 
from an order of the Divorce Ct. dismissing 
a petition for divorce, the Ct. of Appeal has 
power under R.S. C., Ord. 58, r. 4, & R.S.C., 
Ord. 39, if it has before it all the necessary 
materials, & comes to the conclusion that the 
the verdict of the jury finding there has been 
no misconduct was wrong, itself to grant a 
decree nisi instead of sending the case back 
for a new trial.—CROKER v. CROKER, [1932] 
P.173; 101L. 7. P.69; 147 L. T. 464; 48 
T. . R. 597; 76 Sol. Jo. 627, C. A. 


5236. Add. Annotations :—Consd. Croker v. Croker 


(1932), 48 T. L. R. 597. Refd. Woodland vw. 
Woodland (otherwise Berlin), [1928] P. 169. 


5124. Add. Annotation Or iia Apted v. Apted 5257. Add. Annotation :—Generally, Refd. Woolf 


& Bliss, [1930] P. 2 


5183. Add. Annotation: ser Apted v. Apted 5271a. 


& Bliss, (1930] P. 246. 


PART XIII. SECT. 20, SUB-SECT. 1. 
6093 i. King’s Proctor.}—The King’s” 


divorce in the Supreme Ct. of Alberta, 


collusion or on the ground of materia) 
facts not bro bt before the ct.—  Tefused. 


-—-Application for stay nending payment RUYVEN tv. 

MS oe e ibe Cro Agta WoW: ie dle 2", 
Proctor can intervene in an action for n view o1 T 0 e of Appear. > 2 

: Rules, & following the English caseson Alta. L. &. 401. CAN. 

& can so intervene on the ground of &Ppeals to the Ot. of Appeal in matri- 

monial causes, the application must be 

The refusal was without 


v. Woolf, [1931] P. 134. 


-}—MILLER v. MILLER (1928), 
72 Sol. Jo. 205. 








ye sde yon appeal, (19381) 1 
t. 3 on 
° app. 636: 25 


PART XIII. SECT. 21, SUB-SECT. 4. 
sl. Action for declaration that decree 


ELKOW OWECH, [1925] 4 costs.— CHERNENKOFY CHERNEN- void for want of jurisdiction.}—Action 
D.L. 1037; [192513 W .W.R. 705; KOFF, [1930] 1 W. RT. 365; 2 for a declaration that two decrees 
ane. tense) 3D.L. R. 676; [1925] D.L. R. 792; 248. Lb. R. 317.—CAN. ordering judicial separation & awardi 
- R, 485.—CAN. PART XIII. SECT. 21, SUB-SECT. 8.— Permanent alimony wero null & oi 
Sans XIII. SECT. 20, SUB-SECT. 8.— B. (a). GL iAtA w -o.. GLAMAN (No. 2) (1925), 
‘ ines Cage Of triat  fudoe , #2 35 B.C. R. 141.--OAN 
Tay carinii shined oy, epidenes de- HENDERSON e Haxpans ON rn PART XIII. SECT. 22, SUB-SECT. 1.— 


tective emp by petitioner.}—Held: [1927 
the decree should ve rescinded, even W. VW. H 
though neither petitioner nor her solr. 
vere. dmplioses in the ‘‘ frame-up.”’— 
MoKENNA AV 


re ‘ai Gace t, Ee 


ae Divorce obtained by f 
Action to set asidc after husband’s death.] 


sn. In decree of judicial separation.}— 

An award of Reoree of f alimony may 

raud— oe anne in a decree of judicial separa- 
lf.—-WEDLEY v. WEDLEY, 


ELL & 
3) ‘(an.} )s T1OaTT3 W. W.R. 297.—C 


PART XIII. ar Gar mrt SUB-SECT. 4.— 
o (g 

ef. Unsuccessful allegation of col- 
lusion.J—If, on an intervention by the 
King’s Proctor, the bear ee of 
collusion fails, the practice in England, 
that the King’s Proctor is not entitled 
to costa, is not neces? Sppupenle 
in the puproms Ct. of 
ELKOWR Er.rowrces, [1925] a 
D. L. R. 037 : [1926] 8 W. W. R. 
706.~——CAN. 


PART XIIL SEOT. 21, SUB-SECT. 1.—C. 
sg. Appeal from judgment for alimony 


—In an action by a divorced wife to 
set aside the decree absolute in the 
divorce action on the ground that it 
was obtained by the perjured testi 
mony of her husband :—dZeld: such 
an action lies & this right of action is 
not affected by the fact that the 
husband had died before the action 
was brought, if, at least, he left an 
estate & the ‘object of the se ae is to 
enable her to have vested in her as the 
lawful widow those rights in re - 
to, & that interest in, the fe ok cine 

but for his alleged fraud in o 

the divorce would have so rid in 
her. —~——BLATCHRORD vw. A.-G. rOoOR 
ALBERTA & Van RUYVEN, VAN 


itse. 

1005] 3 W. W. R. 46.— CAN. ed fr 

sp. Effect of—Wife not debarred from 
ping phic ee Homesteads Act, 
Fe ee eet bee Sort “onan 

AT, 7 

CavEs Boisd: - 20 Sask. L. R. 275.-—-CAN 

rT a ee araapie 
rel a ies Devot ton of Estates ali 
Gi Bi 1000 i 13),F oe Uo (1086) 1 

T, 

Cavan, {192 th Sask. L. R. 275.—CAN, 

sr. Suit he alimony—No juris- 
diction to order ee to leave husband, }— 
A judge awarded a wife alimony, & 
also expressed the opinion that it 
would be better for the parties to live 


apart for a time at least. The formal 
judgment contained a clause adjudging 


Heid: the ct. has no power to order a 
wife to leave her husband’s roof; & 
even if jurisdiction existed, it would 
not be exercised at the instance of the 
wife against the protest of the husband. 
53; 64 O. L. It. 422.—CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 


5282 i. After decree of judicial 
separation— By application in chambe 


—CAMRUD v. CAM 
4D. L. R. 365; (1927) 2 W. 
759.—CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 
D. (a). 


v. MILupR (1928), 72 Sol. Jo. 205. 


5275a. ——— Dependent on subsisting marriage. }— 


PASTRE v. PastrE, No. 5320b, post. 


5820a. ——— Decree of competent court terminating 


marriage—Foreign court.}—WHIss v. WEISS 
(1908), cited [1930] P. 82. 


Annotation :-—Consd. Pastre v. Pastre, [1930] P. 80. 
53820b. ———- ~——— Necessity for application for 


discharge.]—-The basis of a wife’s right to 
receive permanent alimony from her husband 
is that the marriage is subsisting & that she 
is still a wife. If after a decree for judicial 
separation & an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge.— 
PASTRE v. PASTRR, [1930) P. 80; 99 L. J. P. 20; 
142 L. T. 490; 46T. L. R.175; 74 Sol. Jo. 76. 


53827. Add. Annotation :—Generally, Refd. Hyman 


v. Hyman, [1929] A. C. 601. 


5882. Add. Annotations :—Consd. Gandy v. Gandy 


(1885), 30 Ch. D. 57. Dbtd. Hyman uv. 
Hyman, [1929] A. C. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 


5885a. Security for payment—No jurisdiction to 


order.|—B. v. B. (1929), 73 Sol. Jo. 334. 


K. Enforcement of Order (Vol. XXVII., p. 500). 


After ‘* InJunction—Restraining husband from 
receiving legacy] ’’ add ‘“‘——— Restraining 
husband from receiving dividends.] — See 
No. 6995a, post.”’ 

Judgment summons & committal order.j— 
See BanNKRupTcy, No. 8494a, ante. 


5360.8Add. Annotation :—Refd. Fergusson v. Fer- 


gusson (1931), 146 L. T. 212. 


pitf. vacate the premises:— 756; [1927] 1 W. 


the amount of 


738. } i 
RUD (Sask.), [1927] D.L. R. 997; 
W. R. 





5325 ii. 
frial.}— Amount of 


5364a. 


the amount of her salary.—-NEWTON v. 
NEwTon (Man.), {1927] 1 D. L. R. 
W. : 106.— CAN. 

st. No fixed proportion of joint 
income.}—There is no fixed rule as to 
what proportion of the joint incomes 
of the husband & wifo should be 
allowed as permanent alimony to an 
innocent e. Moreover, since under 
Domestic Heclations Act, 1927, oc. 5, 


discretion of the judge, an 
on the practice of the Ecclesiastical 
Courts is not applicable in Alberta.—- 
HaRRY v. Harry (Alta.), [1929] 4 

3 W. W. R. 342.—-CAN. 


PART XIII. SECT. 22, SUB-SECT.1.—F. 
Facts discovered after 
rmanent alimony 
Increased on consideration of facts 


Cases 5271b—5864a. ENcaLisH AND Empree Digest SupPLeMENt. 
5271b. Who may apply—Respondent.)—Mim.ter 53608. On lunacy of husband.]—The jurisdiction 


in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a n 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1926 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending his 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. by the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunacy 
so far as the husband’s means permit & 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till his death.— 
eg v. C. KF. W., [1928] P. 223; 97L. J. P. 
] e 


53862. Add. Annotation :—Refd. Turk v. Turk, 


Dufty v. Dufty, [1931] P. 116. 


Delay.]—In allotting 
maintenance one of the statutory duties 
of the ct. is to have regard “‘ to the conduct 
of the parties.’’ If a wife obtains a decree in 
an undefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 
judge. Even if the judge disapproved of 
the delay, he still had a discretion to pro- 











in 1928, applied for an order for leave 
to sell deft.’s interest in certain land 
in order to satisfy the arrears. It 
appeared that deft. & pltf. had lived 
together as man & e for about a 
month at the end of 1927. Pit. 
swore that deft. ved with her durin 

this month at her parent’s home, & le 

her early in Jan. 1928, & she had not 
lived with him since. Deft. swore that 


is in tho his home had been & still was open for 
y rule based her to return to at any time, & that 
it was at his home that they lived 


together for a month :—Held: pltf. 
was entitled to an order for sale, but 
the amount recoverable must be limited 
to the arrears that accrued up to 
Dec. 1, 1927.—PaATTERSON v. PATTER- 
97.--CAN. 


c i, ——.}—On an application for 
permanent alimony the ct. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive real estate & 

aying taxes & interest thereon: but 
t should be astute to frustrate an 
intention to make such payments tho 
means of escaping payment of ert e 
—NEWTON v. NEWTON ou [1927] 
er R. 756; [1927] . W. RR. 106 


PART XIII. Ete aa SUB-SECT. 1.— 
» (c). 


ei, ——— -———.]}—MaclInrosy vv, 
MacIntrosu (N. B.), [192 LR 
1190. CALS I N73 DLR 

e il. ——,J—Where the wif 
was @ school teacher, the ct. awarded 
her one-half of the joint income less 





discovered after the trial.—WEDLEY 
ae A hg (1925) 3 W. W. BR. 46.— 


5328 1. Reduction—Husband’s means 
reduced.}—-MACKINNON 0. MACKINNON 
(1924), 58 N. S. R. 220.—OAN. 


PART XIII. salle SUB-SECT. 1.— 


5833 i. Payment of arreara—Whether 
enforced.J—PATTERSON ¥. PATTERSON, 
[1928] 4 D. L. R. 793; 63 0. L. R. 
97.—CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 


K. 
sv. Order for sale of husband's land— 
Amount recoverable.|—Pitf., tn Feb. 
1924, recovered a judgment against 
deft. for alimony. Payments under 
the judgment being in arrear, pitt., 
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PART XIII. BeyEe 22, SUB-SECT. 2.— 


5360 j. On dissolution of marriage— 
For guilt of wife.)}—Divorce & Matri- 
monia] Causes Act, 1908, s. 42, does 
not authoriso the ct., where a decree 
for dissolution of marriage has been 
obtained by a husband against a wife, 
to make an order on the husband for 
the permanent malntenance of tbe 
wifo.— HARRIS v. Hannis, [1926) N. 2. 
L. R. 274.--N.Z. 


pi. ~.}-—-Tho ct. has power under 
Divorce & Matrimonial uses Act, 
1928, s. 33 (1), to make an order pro- 
viding for permanent tenance & 
approving a deed securing an annuity 
from resp. for the life of petitioner.— 
Bonn v. Bonn, (1929) N. Z. L. It. 900. 


Se eread 
®. ° 


Vol. XXVII.—Husband and Wife. Cases 5364a—53S4. 


nounce the decree. In an undefended case, 
therefore, on allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, sufficient evidence must be received 
to enable the ct. properly to determine 
whether the allegations are established &, 
if so, how if at all the conduct in question 
should affect the sum of money which the 
husband should be ordered to secure &/or 
to Bao Grreclarrd Gos v. CHAPPLE (1929), 98 
L.J.P.95; 140 L. T. 699; 45 T. L. R. 278; 
78 Sol. Jo. 207. 

5865a. Before & after marriage. ]— 
Held: the words “ conduct of the parties ” 
in Supreme Oourt of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 (1), 
referred to the conduct both before & after 
the marriage. 

A petitioner having obtained a decree 
absolute for nullity of marriage presented a 
petition under sect. 190 of the 1925 Act for 
permanent maintenance. Resp. in his reply 
made serious allegations of misconduct both 
before & after the marriage against petitioner. 
Petitioner filed an affidavit in which she 
dealt with the allegations of misconduct. 
The registrar refused leave to resp. to file a 
rejoinder & directed the allegations in the 
answer as to misconduct to be struck out. 
On appeal the judge confirmed the registrar’s 
order & directed petitioner’s affidavit in 
reply to be struck out. On appeal :—Held: 
the words ‘conduct of the parties’? in 
sect. 190 (1) referred to the conduct of the 
parties both before & after the marriage, & 
in exercising its discretion under the sect. it 
was essential that the ct. should have before 
it all the relevant evidence of the conduct 
of the parties both before & after the 
marriage. Therefore, the order directing 
that the paragraphs in resp.’s answer con- 
taining the allegations of misconduct & the 
affidavit of petitioner in reply should be 
struck out must be set aside & leave would 
be given to resp. to file a rejoinder.—RESTALL 
v. RESTALL, [1930] P. 189; 99 L. J. P. 123; 
143 L. T. 225; 46 T. L. R. 898; 74 Sol. Jo. 
319, C. A. 


58738. Add. Annotation :—Apprvd. Hyman ». 
Hyman, [1929] A.C. 601. 


5374. Add, Annotation :—As to (1) Apprvd. Hyman 
v. Hyman, [1929] A. C. 601. 


5375. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


5380a. -}—Consideratiogn of the amount of 
pone maintenance which a divorced 
1usband should be ordered to pay to his 
former wife. 
The wife must be put in the same position 
as she would have been in had she remained 
his lawful wife (SHEARMAN, J.).—ITIULTON v. 
HWuLTON (1917), 388 T. L. R. 187. 
5882. Add. Annotations :—Refd. Gilbey v. Gilbey, 
ates 197; Shearn v. Shearn (1930), 143 


5382a. -.J—Although the considerations 
which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the pe award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
erroneous, & disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 
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(c. 49), 8. 190 (1) & (2). Where the husband’s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station in life. - 

Where the husband’s gross income was 
£25,337 a year, derived mainly from his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. The ct. confirmed the report.— 
GILBEY v. GILBEY, [1927] P. 197; 96 
L. J. P. 55; 187 L. T. 31; 48 T. L, R. 283. 


Annotation :—Apprvd. Stibbe v. Stibbe, [1931] P. 105. 
5382b. 








.|—Resp., a husband, who had 
been divorced, re-married, & by an ante- 
huptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
his wife in futuro. etitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £100 for her 
son, when resp.’s annual income was about 
£1,500. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £4U0 to £1,200 
a year, less income tax, & from £100 to £150 
a year, free of income tax, for the son :— 
Held: (1) resp.’s means had increased, as 
by sharing the advantages of the matri- 
monial home as of right settled upon his wife, 
a larger portion of the £1,500 unsettled income 
was left free to be dealt with by him & by 
the ct.; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (3) an order for permanent main- 
tenance, or an increase of it, should not be 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesiastical Cts. in the case of a decree 
a mensé@ et thoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrces 
were not the same, petitioner & resp. being 
divorced, & free to marry again; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband & the conduct of the parties, the 
order for permanent maintenance for the 
former wife should be increased from £400 
a year to £750 a year, less income tax.— 
N. v. N. (1928), 188 L. T. 698; 44 T. L. R. 
324; 72 Sol. Jo. 156. 


5384. Add. Citations :—[1926] P. 1; 95 L. J. P. 
80; 184 L. T. 24. 


Add. Annotations :—Apld. May v. May (1929), 
98 L. J. K.B.770. Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


Cases 5391—5410c. Enaiish anp Empree Dicrst SupPLement. 


5891. Add. Annotation :—Consd. Turk v. Turk, 
Dufty v. Dufty, [1931] P. 116. 


5808. Add. Annotations :-—Apld. Restall v. Restall, 


[1980] P. 189. Refd. Gilbey »v. Gilbey 
[1927] P. 197. 
5898a. ———- ——— ——— Wife owner of valuable 


jewellery.|.—In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income.—LYSAGHT v. LYSAGHT P1998), 44 
T. L. R. 723; 72 Sol. Jo. 546. 


5396a. In discretion of court—No fixed prinoiples.] 
SHERWOOD v. SHERWOOD, No. 5498a, post. 


5399a. -.|—SHERWOOD v. SHERWOOD, No. 
5498a, post. 


5408. Add. Annotations :—Distd. Jenkins v. Jenkins 
(1980), 99 L. J. P. 63. Refd. Fanshawe ». 
Fanshawe, [1927] P. 288. 


5405a. Under Supreme Court of Judicature 
(Consolidation) Act, 1925 (ce. 49), s. 196— 
Limited to cases of restitution of conjugal 
rights.|—-The powers conferred on the ct. by 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 196, to vary periodical payments is 
restricted in operation to cases of restitution 
of conjugal rights & does not apply to orders 
for alimony pendente lite.—ABBOTT v. ABBOTT, 
{1981} P. 38; 100 L. J. P. 86; 144 L. T. 
598; 47 T: L. RB. 207; 75 Sol. Jo. 138 ; affd., 
47 T.L. RB. 222, C. A. 


5405b. -.}—Maintenance for a wife 
which the ct, may order on the dissolution 
of a marriage & the jurisdiction to review an 
order for it are matters of discretion con- 
ferred on the ct. by statute & not standard- 
ised by the rules applying in cases of judicial 
separation. The jurisdiction is now em- 
bodied in the Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190 (1), (), 
& if an order for maintenance is limite 
‘until further order,’’ the ct. in aes 
jt should regard all the present circumstances 
of the case as if they had existed at the date 
of the original order. It may consider not 
only the descending income of the husband 
but the ascending scale of that of the wife. 
Even in the absence of the limitation relevant 
facts as to the fortune of the wife may have 
weight in relation to the discretionary power 
to review, if occasion arises under sect. 
190 (2), by reason of the inability of the 
husband to pay. The ct. does not derive its 
power to review an order for maintenance 
from sect. 196. The Act is a consolidating, 
not an amending one, & the latter sect., 
having regard to ite terminology, is limited in 
its operation to cases of resti ution of con- 
jugal rights.—- TURK v. TourK, DvurFrry v. 
UFTY, [1931] P. 116; 100 L. J. P. 90; 145 





L. T. 881; 47 T. L. R. 448; 75 Sol. Jo. 8304; 
eubsequent proceedings (1932), 147 L. T. 18. 
Statutory discretion under 
Supreme Court of Judicature (Consolidation) 
Act, = c. 49), 3. 190.}—TuRK »v. TURK, 
Dury v orry, No. 6405b, ante. 


5406b. “Order limited *‘ until further order °’~ 
Circumstances to be considered as at date of 
order.|—TuRK v. TurK, Dorry v. DUFTY, 
No. 5405b, ante. .- 

5408. Add. Annotation :—Consd. Abbott v. Abbott 
(1930), 100 L. J. P. 86. 


5410. Add. Annotations :—Apld. Pe v. Turk, 
Dufty v. nace [1981] P, 116. Consd. 
Abbott v. Abbo 030); 100 L. J. P. 86; 
Smith v. Smith (1931), 145 L. T. 23. 

5410a. ——- ——— No provision for variation in 
original order. }—There is no practice whereby 
a consent order for maintenance, not con- 

words of release such as “ liberty to 
apply,” or “ until further order,” cannot be 
varied by etarite for increase or decrease, 
provided that the order could have been 
made under the statutory powers of the ct. 
otherwise than by consent of the parties. 
hccige after a lapse of eight years a husband 
. petitioned for a reduction in a consent 

on er for maintenance, expressed to be made 
‘‘ unconditionally,” the registrar refused to 
make an inquiry on the ground that he had 
no power to vary such an order, as it con- 
tained no such words of release. On appeal 
the judge referred back the petition for 
investigation.—SmiTtH v. Smirn (1931), 145 

4 T. 23; 47 T. L. R. 368; 75 Sol. Jo. 331. 

541 0b. —_—— To increase maintenance.]— The 
power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband ponieirre 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
& extends to dealing with orders e under 
the previous Act, namely, Matrimonial 
Causes Act, 1866 (c. 32).—EDMUNDS v. 
EpmMuNDs, [1926] P. 202; 96 L. J. P. 161; 
136 L. T. 186. 

5410¢. Order of registrar.]}—The direction 
given by the registrar under r. 60 of Matri- 
monial Causes Rules, 1924, that an order on 
an application for maintenance or periodical 
payments should issue is a decision of the 
registrar within the meaning of r. 45 of the 
same rules & is therefore appealable. If 
the judge on the hearing of the appeal comes 
to the conclusion that the direction of the 
registrar was wrong & ought not to have 
been made, he can recall the order issued in 
pursuance of such direction & make such 
order as in his judgment he deems just. 
The judge on the hearing of the rebrran 
should, of course, give due weight to 
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5404 i. Jurisdiction of court. | 
Where an order for maintenance 
been made by the Supreme Ct. “tr 
divorce proccedings, where such 
order is subsequently registered in the 
mugistrate’s ct. pursuant to Destitute 
Persons Amendment Act, 1926, 58. tf 
the Supreme Ct. has, notwithstanding 
such registration, sole ‘urisdiction to 
vary, modify, & suspend such order,— 


Mate Morris, [1929] N. Z L. BR. 


01.—N 
6410ai. Jurisdiction of T 
increase maintenance.}-——The ct. has no 
jurisdiction to increase the permanent 
tenance ordered to be paid by a 
husband, on the ground of either tie 
increased means of the husband or the 
increased neceasitics of the wife.— 
ee S. ». Harris, (1926) N. Z L. R. 
5410a ii, ——~ ———-, }- When applica- 


34 


tion is made to the ct. under Divorce 
& Matrimonial Causes Act, 1908, s. 48, 
for the revision of a decree for 


permanent main ce made in favour 
oe the wife under sect. 42, though it 
-~~BURTON TON, 


y reduce it. 
[1938] N. Z. Ll. R. 498. ~—N.Z. 


5411ia. arate 
5411b. 


541 6a. Se 


$411 i. —— Offer of home by huse- 
band.}—Where an order has been 
made for ap entrance bye mower — Shlain oft 
ayment of a ‘a ae u i TC 
usband, the fact that the husband TON, (1928) 8S. R. Q. 192.—AUS. 


ground under 

be ae 11, for remitting the order when a i. 
6 

order for payment.--MOLLOY v. MOL- 
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decision of the registrar, & should be slow to 
disturb that decision on a mere question of 
quantum, unless it clearly appears from the 
bhi facta that it would be wrong to allow 

© amount ordered by the registrar to be 
secured or paid to stand.—-STIBBE v. STIBBE, 
[1981] aN 105; 100 L. J. P. 82; 144 L. T. 





-}— TurK v. TurK, Durry v° 
Durty, No. 5405b, ante. 
-J—On a petition for decrease of 
maintenance the President had laid down, in 
@ preliminary judgment, the principle that if 
@ woman divorce her husband, & is granted 
an award of maintenance, & thereafter 
increases her fortune by marriage with 
another man or otherwise, her former husband 
is entitled to have her improved position 
into account when he petitions for a 
decrease. The petition was adjourned for 
reconsideration of the parties’ circumstances 
after six months :—Held; in view of a con- 
siderable loss of income by the former 
husband owing to business depression, ‘& the 
present means of his former wife, the amount 
of maintenance payable by him to her would 
be reduced from £6 to £4 a week for a year, 
after which period the matter would be open 
for review.—Durry v. Durry (1932), 147 
L.T.18; 48 T. L. R. 323 ; 76 Sol. Jo. 397. 








5414a. ——- -——— Increase in income caused by 


own acts.|—N. v. N., No. 5382b, ante. 


——.}+—TURK v. TURK, Durry v- 
Durty, No. 5405b, ante. 


5424. Add. Annotation :—Apld. Restall v. Restall, 


[1930] P. 189. 


5446. Add. Annotation :—Refd. Fanshawe v. Fan- 


shawe, [1927] P. 238. 


5447. Add. Annotation :-—Refd. Fanshawe v. Fan- 


shawe (1927), 43 'T. L. R. 666. 


5449. Add. Annotation :—Consd. Fanshawe v. Fan- 


shawe, [1927] P. 238. 


5450. Add the following para. & citations :—On 


May 8, 1924, a wife obtained a decree nisi 
on the ground of her husband’s adultery, 
which was made absolute on Nov. 24, 1924. 
On Dec. 22 the wife filed her petition for 
permanent maintenance, & on July 1, 1925, 
an interim order was made at the rate of 
£650 per annum for maintenance of the wifc 
& her child. It appeared on the inquiry as 
to the husband’s property that be had no 
capital other than chattels, but he was a 
other dared who had been fortunate in obtaining 
work in connection with certain important 
war memorials, the payments for which had 
made his income up to £2,000 a year. There 
was no prospect of his continuing to carn 
nearly so large an income in the future. In 
July, 1925, before any final order for main- 
tenance had been made, the husband assigned 
most of the moneys so owing to him to trus- 
tees of a settlement upon his second marriage, 


ady & wi 


LOY, [1927] S. A. S. R. 4038.—-AUS. 


5416 1. ——— Increase in wife’s means 
suit. }--STANTON 0. NEW- the law enables the ct. to order the 


which he entered into on July 28, 1925. 
This settlement did not attempt wholly to 
defeat, petitioner, for it set aside £1,500 to 
satisfy any order that might be made against 
him for maintenance during the following 
three years. On Nov. 18, 1925, the registrar 
made a final order for the payment of main- 
tenance to the petitioner at the rate of £550 
a year for petitioner & £100 for the child, & 
for security to be given by the husband for a 
further £150 a year for life. On cross- 
applications by petitioner that the security 
should be given for £250 a year, & to admit 
of this being done that the settlement by the 
husband on his second marriage should be 
set aside, & by the husband that no order 
should be made for security :—Held: by 
Hit, J., although the Divorce Ct. had power 
to restrain a resp. husband by injunction 
from parting with his own property in order 
to defeat the claims of the petitioning wife to 
alimony or permanent maintenance which 
the ct. had already ordered, it had no power 
to set aside an assignment of his property 
made by him in consideration of a second 
marriage, even if the result might be to 
defeat the claim of the petitioner to main- 
tenance not yet actually ordered. Therefore, 
the marriage settlement could not be set 
aside, but that the order of the registrar 
must be varied by increasing the annual 
payment to‘ £700 for the petitioner & by 
omitting the order on the husband to give 
security for £150. On Cees by petitioncr : 
-—Held: by the Ct. of Appeal, the order of 
Hitz, J., must be affirmed, & it was a fatal 
objection to petitioner’s application to set 
aside the settlement that neither the trustees 
nor the second wife were before the ct.— 
[1926] P. 93; 95 L. J. P. 83; 1385 L. T. 1; 
42 T. L. R. 413; 70 Sol. Jo. 503, C. A. 


Add. Annotations :—Refd. Fansbawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 


5452a. - By consent.]—-The ct. has no statu- 


tory power to order the payment of a lump 
sum by a resp. husband after a decree 
absolute for dissolution of the marriage by 
way of permanent maintenance for the wife 
petitioner. Where, however, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon.—JENKINS v. JENKINS 
(1930), 99 L. J. P. 68; 142 L. T. 656; 46 
T. L. R. 309; 74 Sol. Jo. 170. 


5452b. -.}+—Although the ct. has no 


ower under Supreme Court of Judicature 
Consolidation) Act, 1925 (c. 49), s. 190, to 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the 
parties consent to such a course the ct. will 
make a consent order carrying out an agree- 
ment for the payment of a lump sum, or 
lump sums, & will include in the order a 


order should contain a dum sola et 
casta. vixerit provision. (2) Although 


husband to secure to a divorced 3) 
the amount ordered to be paid to her 
for alimony, there is no authority, 


bsequently ready 1 
tain the wife with himself ina papr xi. SECT. 22, SUB-SEOCT. 2. without his consent, to deprive him 
—G. 


main 
suitable home does not afford sufficient 


estitute Persons Act, 





h 
band is able to comply with the 


of his property & to order its transfer 
wife.—-OLYNYK  OLYNYR, 


to the 
Whether “included.}—(1) [1982] 1 W. W. R. 825; 2D. L. R. 
Where in a divorce action alimony is 785.---CAN 
awarded a wife guilty of adultery the 
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condition that no further proceedings be 
taken without the leave of a judge.—-OLDING 
v. OLDING (1930), 99 L. J. P. 128; 148 L. T. 
310; 46 T. L. R. 589; 74 Sol. Jo. 467. 

5459a. ——— No present order for maintenance 
justiied—Future justification probable.}— 
(1) Where the ct. cannot in the circum- 
stances prevailing at the time of the applica- 
tion e an order for the maintenance of 
the wife under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, 
but is of opinion that in the event of a 
change in the circumstances such an order 
might properly be made at some time there- 
after, the proper course is to make an order 
on the husband to pay a nominal monthly 
or weekly sum so as to keep alive the juris- 
diction conferred upon the ct. by proviso (b) 
to sect. 190 (2), & thus enable it under that 
proviso to increase the periodical payments 
should the occasion for such an increase arise. 

(2) The insertion of the words “ liberty to 

apply ” in an order for maintenance does not 
enable the wife at a subsequent date to 
make an effective application for increased 
maintenance should her husband’s income 
increase, and those words, therefore, should 
not form part of the order.—STEPHEN v. 
STEPHEN, [1931] P.197; 100 L. J. P. 86; 145 
L. T. 541; 47 T. L. R.478; 75 Sol. Jo. 442,C. A. 

§463a. ——.]—-STEPHEN v. STEPHEN, No. 
5459, ante. 

5468. Add. Annotation :—As to (1) Refd. Shearn 
v. Shearn (1930), 148 L. T. 772. 

5469a. What court should consider.]—(1) 
The ct. has no power to reserve liberty to 
apply for security in making an order for 
maintenance under Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 
s. 190 (1), (2), on a decree for divorce. The 
insertion of such a provision would permit 
the conversion at a subsequent date of an 
‘order to pay maintenance into an order to 
secure it, & this is ultra vires of the statute. 

(2) In considering the question of security 

which must thus be ordered in the first 
instance, if at all, the interests of both 
Spouses are to be considered. The main- 
tenance ordered will be secured as far as 
circumstances permit, but in cases where 
the nature of the means of the husband 
renders it impossible to secure the whole 
maintenance proper to be ordered, the 
question arises whether it is in the interest 
of the wife to order security of a part, as 
compulsion of the husband to realise or 
transfer assets in order to give security under 
sub-sect. (1) may hamper him in earning 
the income out of which he may be ordered 
to make payments under sub-sect. (2). The 
wife has no greater inherent right to security 
than to an order for payment simply. Her 
right is to present maintenance, & if the 
property of the husband produces no present 
Income or if an order for security would 
for any reason, such as the husband’s absence 
from the jurisdiction, be unenforceable, it is 
more in the wife’s interest that an order for 








PART XIIL. SECT. 22, SUB-SECT. 2.— agre 
J. & live together. 


tion of cohabita- 


_ aw. Effect of resum 
tion.}—An order for maintenance 
against a husband 


under Marriage Act, 1915, s. 84, the 
husband & the wife subsequently 


ed to make good their differences 
pi? accordingly 

cohabited for ten months, 
separated :—Held: the 
ment to live together & resumption of 
cohabitation implied an 
both partics that the husband should 


payments should be mado than an order to 
secure. 

(8) Qu.: whether an order to secure 4 
lump sum can be enforced under the 
Administration of Justice Act, 1920 (c. 81), 
as. 10, 12.—SHHARN v. SHEARN, [19381] P. 1; 
100 L. J. P. 41; 148 L. 7. 772;.46T. L. R. 
652; 74 Sol. Jo. 586. 

Anceation :~—As to (1) Consd. Stephen v. Stephen, [1931] 
5471. Add. Annotation :—Consd. Shearn v. Shearn, 
[1931] P. 1. 


5477. Add. Annotation :-—Refd. Re Nelson, Norris 
v. Nelson (1918), [1928] Oh. 920, n. 

5481a. Application by guilty wife in un- 
defended suit.]}——-Where in an undefended 
divorce suit the guilty wife resp. enters no 
appearance, but thereafter decides to apply 
for a compassionate allowance, she must 
first ask the leave of the registrar to appear 
in the suit, &, if such leave be given, the 

rocedure is to be by a judge’s summons for 

eave to file a petition for maintenance.— 
FERGUSSON v. FERGUSSON (1981), 146 L. T. 
212; 48 T. L. R. 86; 75 Sol. Jo. 814. 

5486. Add. Annotations :—As to (1) Refd. Fer- 

gusson v. Fergusson (1931), 146 L. T. 212. 

As to (3) Consd. Legge v. Legge (1928), 45 

T. 1. R. 157. Refd. Shearn v. Shearn (1930), 

143 L. T. 772;, Stephen v. Stephen, [1931] 

» PP. 197. As to (4) Expld., Legge v. Legge 
(1928), 45 T. L. R. 157, 


5487a. ——- ——-.]—-LEGGE v. LEGGE (1928), 45 
T. L. R. 157; 73 Sol. Jo. 59, C. A. 
Annotation :—Refd. Shearn v. Shearn (1930), 143 L. T. 772 


5498a. Time for—After decree absolute.]— 
pies v. WARWICK (1928), 73 Sol. Jo. 12, 





~ aty 
uo3 7g = 
-t 


5494. Add. Annotation :—As to (1) Consd. Shearn 
v. Shearn, [1931] P. 1. 

5497a. Past & probable future earnings.|— 
SHERWOOD v. SHERWOOD, No. 5498a, post. 


5498. Add. Annotations :—Expld. Sherwood v. Sher- 
wood, [1929] P. 120. Consd. Stibbe v. Stibbe, 
[1931] P. 105. 





ocr 





5498a. Amount of deduction.|— 

' (1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of Dayrell-Steyning v. 
rile beara ia o. 56498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule & 
does not impose an absolute limit. her, 
in estimating the amount of the allowance 
the ct. must not focus its attention only 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard to his earnings in 


be released from his obligations under 
the maintenance order, & an informa- 
tion by the wife the husband 
failure to comply with the order 
was rightly dismissod.—SToKrs v. 
STOKES (1928) V. ~L. R. 479; (1928) 
Argus L. R. 351.—AUS. 


when they 
ee- for 


agreement by 
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previous years & to his probable earnings 
in the future. : 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 190 (1), with which the 
Ot. of rn? beg will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle—SHERWOOD v. 
SHERWOOD, [1929] P. 120; 98 L. J. P. 66; 
140 L. T. 230; 45 T. L. R. 53; 72 Sol. Jo. 
874, O, A. 

Annotation :-—As to (2) Refd. Stibbe v. Stibbe, [1931] P. 105. 


5499. Add. Annotations :—Apld. Warwick v. War- 
wick (1928), 73 Sol. Jo. 12. Refd. Gilbert v. 
Gilbert & Bougher (1927), 96 L. J. P. 1387; 
Skipwith v. Skipwith (1928), 189 L. T. 317; 
Stephen v. Stephen, [1931] P. 197. 


5518a. Order securing to wife provision made by 
sires in lunacy.|}—C. L. v. C. F. W., No. 5360a, 
ante. 

55138b. Order giving liberty to apply—For main- 
tenance at future date.]——- STEPHEN  v. 
STHPHEN, No. 5459a, ante. 

55138c. ——- With regard to security.]—SH@EARN v. 
SHEARN, No. 5469a, ante. 


L. Enforcement of Order (Vol. XXVII., p. 5138). 
55138d. Whether enforceable out of jurisdiction— 
Under Administration of Justice Act, 1920 
(ec. 81), ss. 10, 12.])—-SHmHARN v. SHEARN, No. 
5469a, ante. 
5515. Add. Annotations :—As to (6) Consd. Allison 


v. Allison, [1927] P. 308. Generally, Refd. 
Shearn v. Shearn (1930), 143 L. T. 772. 
5528a. —-— |}—Under Jud. (Consolidation) 





Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights.—ALLISON v. ALLISON, 
[1927] P. 308; 96 L. J. P. 181; 137 L. T. 
823; 43 T. L. R. 823; 71 Sol. Jo. 682. 

5529. Add. Annotation :—Refd. Shearn v. Shearn 
(19380), 148 I. T. 772. 


5529a. ——~ —----.}-—TURK v. TURK, DUFTY v. 
Durry, No. 5405b, anie. 


5531a. - Application—After decree for divorce 
~Mode of application.|—Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act; 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
discharged :—Held : the husband could make 
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a e e 


5508 i, Time for 
after decree — absolute.]—-BEXON 1. 
Brxon, [1932] 3 W. W. Tf. 334..—CAN. 


tenance o 
with :—~Held: 


sx. Information for disobedience of disobedience of 
order—A. order quashed.|—An order 
for maintenance made against doft. in 


1928 was quashed in Feb. 1928. In 


May, 1928, an information for dis- 
oe io py Dears ipaemaet in order 

. . or to e date o g was 
muaking—-Whether peard, & an order was then made that 
deft. be imprisoned until the main- 
er should be complied 
the maintenance order 
having becn quashed, the justices had 
no jurisdiction to inquire into any 
the order alleged 
to have been committed before it was 
quashed, & consequently the informa 
tion ought to have been dismissed.— N. 


the application by motion, & was not con- 
rained to apply by petition under ee 
‘97 


monial Causes Rules, 1924, rr. 63 & 
Skipwith v. SKiIpwits, [1929] P. 98; 
L. J. P. 109; 189 L. T. 317, C. A. 


55372. —— Application—After decree for divorce 
—Mode of application.|}—Sxkipwirn v. SKip- 
WITH, No. 5581a, ante. 


5542a. To order settlement where wife not 
domiciled in England.|—-(1) The property of a 
guilty wife, amenable, under J ud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle . 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction.— 
TALLACK v. TALLACK & BROEKEMA, [1927] P. 
211; 96L. J. K.B.117; 187 L. T. 487; 483 
T. L. R. 467; 71 Sol. Jo. 521. 


i er nar ala to (1) Refd. Shearn v. Shearn (1930), 143 


5548. Add. Annotation :—-Generally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 


5543a. Petition for settlement—Service-—Out of 
jurisdiction.)—TaLLaAck v. TALLACK & BROE- 
KEMA, No. 5542a, ante. 


5543b. ——— Appearance to—Practice.|—TALLACK 
v. TALLACK & BROEKEMA, No. 5542a, ante. 
5543c. ——— ——— Effect of—Whether submission 


to jurisdiction.)—Tatuack v.' TaLLAcK & 
BROEKEMA, No. 5542a, ante. 


5549. Add. Annotations :-—As to (1) Consd. Janion 
v. Janion (1926), [1929] P.237,n. Refd. Har- 
greaves v. Hargreaves, [1926] P. 42; Melvill v. 
Melvill & Woodward, [1930] P.159. <Asto (2) 
Refd. Jagger v. Jagger, [1926] P. 93. 


GALLOWAY v. WATSON, [1928] V. L. R. 
308; {1928] Argus l.. R. 201.—AUS. 


PART XIIL SECT. 22, SUB-SECT. 5.— 


sy. Only circumstances at or immedi- 
ately after dissolution of marriage. )— 
The ct. should not consider extraneous 
events..subsequent to the dissolution 
as good ground for v a settle- 
ment.—JACKSON v. JACKSON, [1928] 
Z. L. R, 88.——N.Z. 
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5551. Add. Annotation :—Consd. Bosworthick v. 
'  Bosworthick (1926), 095 L. J. P. 171. 


5576. Add. Annotation :—Refd. Tallack v. Tallack 
Broekema, [1927] P. 211. 


5579. Add. Annotation :—Refd. Tallack v. Tallack 
Broekema, [1927] P. 211. 


5582. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5583a. .|—After a decree nist for dissolution 
of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to entertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute.—GILBERT 
v. GrupeRT & BovucuHer, [1928] P. 1; 96 
L. J. P. 187; 187 L. T. 619; 48 T. L. R. 
589; 71 Sol. Jo. 582, C. A. 


"5588. Add. Annotation :—N.F. Webster v. Webster 
& Williamson, [1926] P. 198. 


5588a. ——.]—Although there is the fullest 
power to vary settlements, the ct. will regard 








the interests of the children as the important 
element for consideration in v g a settle- 
ment. Where an ante-nuptial settlement 


did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children.— 
WEBSTER v. WEBSTER & WILLIAMSON, [1926] 
P.198; 95 L. J. P. 97; 135 L. T. 670. 
Annotation :—Distd, Scollick v. Scollick, [1927] P. 205. 


5588hb. -——-—.|-—In varying a settlement the 
ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, & although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage.--SCOLLICK v. SCOLLICK, [1927] 
P, 205; 96L. J. P. 96; 187 L. T. 485; 71 
Sol. Jo. 584. 

5596. Add. Annotation :-—Refd. 
Bosworthick, [1926] P. 159. 


5596a. -}/—Held: the settlements ought not 
to be varied beyond what was necessary for 
the benefit of the injured wife & her child.— 
PriINsEP v. PRiINsEP, [1930] P. 35; 99 
- a P.35; 142 L.T. 172; 46 T. L. R. 29, 


Bosworthick v. 





Annotation :—Refd. Alston v. Alston, [1929] P. 311. 


5599. Add. Annotation :—As to (2) Retd. Webster 
v. Webster & Williamson, [1926] P. 198. 
5600. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

5603. Add. Annotation :—Distd. Webb v. Webb, 
{1920} P. 159. 

5614. Add. Annotation :—<As to (1) Consd. Re 
Monro’s Settlement, Monro v. Hill, (1932] 
W. N. 167, 

5619. Add. Annotation :—Refd. Melvill »v. Melvill 
& Woodward, [1980] P. 159. ° 


6622. Add. A s—Refd. Bosworthick v. 


nnotation 
Bosworthick, [19286] P. 159. 


6628. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 


5623a. Bond to secure annuity— Appointment 

of annuity.|—A post-nuptial provision for 

his life made by a wife for her husband by a 

bond, or by the exercise of her power of 

appointment, giving him an annuity for his 

e expectant upon her death, are post- 

nuptial settlements within Matrimonial 

Oauses Act, 1859 (c. 61), s. 5, & Jud. (Con- 

solidation) Act, 1925 (c. 49), s. 192, & give 

rise on the dissolution of the marriage to the 

power of the ct. to vary the settlements.— 

OSWORTHICK v. BosworrsHick, [1927] P. 

64; 95 L.J.P.171; 186 L.T. 211; 42 T.L.R. 
719; 70 Sol. Jo. 857, C. A. 

Annotation :—Apprvd. Melvill v. Melvill & Woodward, [1930] 





5623b. ——- Life policy-—Contingent interest in 
policy money./—A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other Ae ahora in the policy 
money, is a post-nuptial settlement, & after 
divorcee the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy fae v. GUL- 
BENKIAN, [1927] P. 237; 96 L. J. P. 53; 
ne L. T. 800; 43 T. L. R. 267; 71 Sol. Jo. 


5624a. - Settlement not made in contemplation 
of marriage.]—-The expression ‘‘ ante-nuptial 
or post-nuptial settlements,’’ in Jud. (Con- 
solidation) Act, 1925 (c. 49), 8. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband.— 
HARGREAVES v. HARGREAVES, [1926] P. 42; 
ee J.P. 31; 184 L. T. 548; 42 7. L. R. 
Ann :—~Consd. Melvill ». Melvill & Woodward, [1930 


5624b. Settlement made by wife after com- 
mencement of divorce proceedings by hus- 
band—Subsequent marriage with co-respon- 
dent.}—A resp. wife after her husband had 
filed a petition seeking dissolution of his 
marriage with her on the ground of her 
adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage settlement of her parents, 
& settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
& pore power of appointment by will in 
default of any surviving children & further 
ae a power of appointment both of 
capital & income in favour of any survivi 
husband. After decree absolute she execu 
a deed poll, declaring that her income under 
the settlement should be for her separate use 
without power of anticipation. Bhortly 
after the execution of the deed poll she 
intermarried with co-resp. in the suit 
Held: the settlement was a ‘‘ post-nuptial 
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settlement’’ made on the parties whose 
ereeee was “the subject decree,”’ 
led therefore within the definition in 

e Court of Judicature romonceeon) 

rin ca 1025 (c. 49), s. 192, the class of 

| with which the ct. had power to 
yas cha eo -~—MBELVILL ¥ ream art 
Woopwarp, [1980] P. 159; 99 L. J . P. 66; 
i. L. T. 206; 467. L. BR. B27 ; 74 Sol. Jo. 
5625a. —— Questions for neni a ——J ANION 
vw. JANION (1926), [1929] P »n3 98 
L. J. P. 1ll,n.3; 141 L. T. 8, no; 45 


T. L. R. 381, n. 
Annotations : Prinsep, [1929] P. 225. 


Consd. Nas: ole ton ib [19293 P, 811. 

5625b. -J—(1) In deciding whether a 
settlement comes within the meaning of 
“ post-nuptial settlement” on the parties 
within the purview of Jud. Act, 1925 (c. 49), 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or DF Uber both in the 
character of husband & wife. Mere form is 
immaterial. The petilersent may be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a third party to a spouse. What 
is material is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to their married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of ae — 
PRINSEP v. PRINSEP, [1929] P. 225; 98 
L. J. P. 105; 141 L. T. 220; 465 T. L. R. 
876; 73 Sol. Jo. 429; subsequent proceedings, 
[1929] P. 265 ; varied, 46 T. L. R. 20, C. A. 

BETTE eT :—A8 to (1) Consd. Melvill v. Melvill & Woodward, 

5629. Add. eae tie :—As to (1) Folld. Bos- 
oe v. Bosworthick (1926), 95 L. J. P. 

5630. Add. Annotations :—Refd. Webster v. Web- 
ster (1926), 1385 L.T.670; Scollick v. Scollick 
(1927), 96 L. J. P. 96; Melvill v. Melvill & 
Woodward, [1930] P. 159. 

5643. Add. Annotation :—As to (1) Consd. Hyman 
v. Hyman, [1929] A. C. 601. 

5650. Add. Annotations :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 205. 

5653. Add. Annotation :—Refd. Webster v.. Web- 
ster & Williamson, [1926] P. 198. 

5674. Add. Annotation :—-Generally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 2 














5680a.. —_—— —~——.]— ALEX aoa v. 
ea aie (1929), 45 T. L. R. 193 ; 73 Sol. 
oO 

nerens Power in favour of after-taken 





spouse & issue of second e—Accelera- 
tion—Notwithstanding benefit to guilty party.] 
-—-The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of.a surviving party to the marriage 
upon his or her after-taken spouse & the 
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ie the custod 
mother, even 


is domi 
an action for divorce is begun, t 


Supreme Ct. of Alberta bas jurisdiction 

in such action to a an order award- 
Saat De ee hay to the 
removed by the. wena | Sap 


ding erein 
ime eat tion appin. for the order; 


children or issue of his or her subsequent 


pp hne. ice! y be accelerated in the event 
of the olution of the apieen so far as to 
become effective without actual survivorship 


‘during the lifetime of the other party. 
By varying the settlement accor y the 
ct. may effect this acceleration for ths 


benefit not merely of an innocent party but 
also for that of a guilty spouse on the basie 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration.— ALSTON v. 
rae [1929] P. 811; 98 L. J. P.155; 141 
542; 45 T. L. R. 642 ; 73 Sol. Jo. 544. 
5686. Add. ‘Annotation :—Distd. "Webb v. Webb, 
- £1920} P. 159. 

5688. Add. Annotation :—Consd. Webb v. Webb, 
[1929] P. 16 159. 

5688a. &® marriage settle- 
ment the se settled cod vas @ wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extin gu their 
interest.—WEBB v. WBEBB, ri929] P . 159; 
98 L. J. P. 72; 140 L. T. 692; 45 T. L. R. 
228; 78 Sol. Jo. 174. 


5691. Add. Annotation :—Distd. Webb v. Webb, 
[1929] P. 159. 

5700. Add. Annotation :—Refd. 
Bosworthick, [1927] P. 64. 

5718a. Interests of volunteers.|—-PRINSEP  . 
PRINSEP, No. 5625b, ante. 

5730a. ——— .|—-TaAYLOR v. TAYLOR (1926), 
161 L. T. Jo. 2386. 

5752. Add. Annotation :—Refd. Jagger v. Jagger, 
[1926] P. 98. 

5760a. Hearing in camera— Whether ordered— 
Question involving legitimacy.|—-ROBERTSON 
v. ROBERTSON & Burt, Ke IssuzE, ROBERTSON 
v. ROBERTSON (1928), 72 Sol. Jo. 585. 

5760b. Jurisdiction of registrar—-To inquire into 
matters antecedent to decree absolute.}— 
Where a wife had obtained a decree absolute 
of divorce & on her petition for variation of 
settlements the resp. raised the plea that it 
had been a collusive divorce, the registrar 
held that he could not inquire into such 
matters nor accept evidence thereon :— 
Held: on submission of the registrar’s report 
to the president, the registrar had no juris- 
diction to investigate those matters ante- 
cedent to the decree absolute.—-MORRIss v. 
Morriss (1930), 143 L. T. 776. 

5766. Add. Annotation :—-Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 589. 

5770. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick (1926), 186 L. T. 211. 

}-DAVIES v. 





Bosworthick v. 
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where the iy warrant it make such 
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5781a. Child born before marriage.]|—In a divorce 
suit, to which only the husband & wife were 
arties :—Held: an order giving to the 
1usband custody of the child of the parties 
born before the marriage must be refused, as 
ue ct. was not competent to find the facts 
ecessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60).—BEDNALL v. BEDNALL & Suivus- 
SAWA, [1927] P. 225; 96 L. J. P. 150; 137 
L. T. 632; 43 T. L. R. 599; 71 Sol. Jo. 453. 


reen ¢. Green, (1929) P.101. Refd. 


Annotations:— Folld. G 
Jones v. Jonos (1929), 98 L. J. P. 74. 


5781b. -|—The ct. has no jurisdiction to make 
an order for custody in divorce proc 
in the case of a child of the parties who was 
born before their marriage & had not been 
declared legitimate, in accordance with 
Legitimacy Act, 1926 (c. 60). The word 
‘children’? in Jud. (Consolidation) Act, 
1925 (c. 49), s. 193, means legitimate children. 
Petitioner was given the “ care & control ” 
of the child by a direction of the ct., made 
under the genera) jurisdiction of the High 
Ct. in respect of infants.—GREEN v. GREEN, 
[1929] P.101; 98 L. J. P.58; 140 L. T. 93; 
~ nom. G. v. G., 45 T. L. R. 7; 73 Sol. Jo. 
111. 


Annotations :—Folld. Jones v. Jones eens A L. J. P. 74. 
Refd. Re Carroll (J. M.), [1931] 1 K. B. 3 


5781c. -}—The re-registration, as previaed for 
in the schedule to the Legitimacy Act, 1926 
(c. 60), of the birth of a child originally 
illegitimate, the child having become legiti- 
mate by virtue of the provisions of that Act, 
is not a record of a binding decision. In a 
divorce suit between the parents of such a 
child, the child is not a party, & the ct. has 
therefore no jurisdiction to make an order 
for the child’s ‘‘ custody,”’ but may make an 
order, as thought fit, providing for its “* care 
& control,” as in the case of Green v. Green, 
No.” B781b, ante. JONES v. JONES (1929), 98 
| es Pe ae 74; 140 L. T. 647; 45 T. L. R. 292; 
73 Sol. Jo. 192. 


5781d. - Adopted child.]}—The decision in Jones 
v. Jones, No. 5781c, & Green v. Green, No. 
5781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
order for custody of a child of or partics 
born before wedlock, does not apply to an 
adopted child, & in this anidefen a nullity 
suit the wife petitioner was granted an order 
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A. Mss ae preferences in 


ceeded upon the exec of rights & 
e spouses to the cus- 


for the custody of a child adopted by the 
arties after the ceremony of marriage.-— 

ARTIN (OTHERWISE CRAWLEY) v. MARTIN 
(1980), 142 L. T. 660; 46 T. L. R. 257; 74 
Sol. Jo. 216. 


5781e. To vary order of magistrate made under 


Guardians ae i of oa, lig A a v. 
VIGON [1929] P. 245; 99 
L. J.P. = 


141 iL. tT. T. ‘293 ; 93 J. P. 118, n.,; 
C. A. ; subsequent proceedings, 99 L. J. P. 9. 


5781f. ——~—.|—VIGON v. Vicon & KUTTNER eee: 
99 L. J. P. 9; 141 L. T. 610; 45 T. L. R 
641 ; 93 J. P. Jo. 5243 27 L. G. R. 706 ; 
previous proceedings, [1929] P. 245, OC. A 


5792a. Father’s disobedience fo decree for 
restitution of conjugal rights.|—-There is no 
settled practice that after a husband's dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.—-W. v. W., [1926] P. lll; 95 
L. J. P.56; 185 L. T. 388; 42 T. L. R. 470. 


5802a. ——— Discharge of inchoate eid padi caa 
vw. VIGON & KuTTNER, [1929] P. 245; 99 
L. J.P. 9; 141 L. T. 293; 93 J. P, 112, N., 
0. A.; subsequent proceedings, 991. J.P. 9. 
5821a. Applications for special payments—Pro- 
cedure.]—-After a final decree of dissolution 
of marriage, although orders for the custody 
&-maintenance of the children of the dissolved 
marriage have been made & remain in 
aetna, the ct. has jurisdiction, under 
co Court of Judicature (eeneeh eet) 
1925 (c. 49), s. 193 (1), to entertain 
ecllcen. for special payments, additional 
to those already ordered, in respect of the 
children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summons 
under Matrimonial Causes Rules, 1924, r. 744, 
—EYRE v. Eyre (1930), 99 L. J. P. 64 ; 142 
L. T. 660; 46 T. L. R. 268; 74 Sol. Jo. 466. 
5904. Add. Annotation :-—Consd. Beaumont r. 
Beaumont (1932), 48 T. L. R. 431 
5913. Add. Annotation :-—-Consd. Re Blanchard, 
Ex p. Blanchard (1932), 101 L. J. Ch. 313. 
5927. Add. Annotation :—Consd. Cotton v. Heyl, 
([1930] 1 Ch. 510. 


5957a. -|—Process of sequestration in 
the Divorce Ct. is governed by Matrimonial 











consideration.—-BOLTON v. BOLTON, 


[1928] N. Z. L. R. 473.—N.Z. 
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5791 1. Interests 
parents.|—A wife obtained a decree of 
divorce for adultery in an action which 
ulso contained a conclusion for the 
custogy of the two pupil children of the 

arriage. The Lord Ordinary, regard- 
ine the Sarr tarts poy from the 
of view of Idren’s we 
awarded the eicae to the father : — 
Held: (1) Guardianship of re ars 


1925 (c. 45), 8. 1, recognised & pro- 


guardian the father.—HvuME v. 
Hua, 11926) | S. C. 1008.—SCOT. 
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pi. —— ——.]J—Adu mer by a wif 
Ought not to be veparden or all time 
& under all o Pourastanes as sufficient 
to disentitie her to access to or even 
to the custody of the children. The ct. 
will have regard to the ware cir- 
cumstancos of each case, always bear- 
ing in mind that the benefit. "x the 
interest of the infant is the paramount 
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ins taimaenta: Held: payment of a 
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Causes Rules, 1924, r. 79 (a), & not by 
R. S. C., Ord. 48, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
- would be futile or unreasonable by reason of 

the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact.—CAPRON v. CAPRON, 
[1927] P. 248; 96 L. J. P. 151; 187 L. T. 
568; 43 T. L. BR. 667; 71 Sol. Jo. 711. 

5959. After this case add 
£6 _———-, See, also, EXECUTION, Vol. XXI., 
p. 504, Nos. 1751-1758.”’ 

5968. Add. Annotations :—As to (1) Refd. Allison 
v. Allison, [1927] P. 308; Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 


5980. Add. Annotation :—Consd. Burrowes v. 
Burrowes (1929), 141 L. T. 201. 


5998. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5995a. Restraint from receipt of dividends— 
Until payment of costs.|—A wife was granted 
a decree of judicial separation on the ground 
of her husband’s cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four children was made at 
the rate of £950 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband's house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment of a monthly instalment 
accrued due. Therefore she applied for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 
capital from which payments of the monthly 
instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs :—Held: 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct., while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in respect of invest- 
ments to the extent of £395 16s. 8d., being 
the amount of the arrears of alimony & costs, 
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5996 i. 48 to what matters granted— 
Restraint from Note egebat ye PER Ba ct. 
has jurisdiction, in an undefended snit 
brought by a wife for judictal separation 
or alternatively for divorce, eu 
an injunction restraining resp., until the 


should be inte 
tho date when 


other 


the decree nist within Divorce Rule 67 
roted as referring to 
he decree is entered. 
Since, however, the practice has been 

Q, there was no suggestion 
of intervention in the present case, the 
decree absolute was granted although 


directing that the solr. of resp. should receive 
the dividends & pay the same to the 
petitioner, & would give liberty to apply in 
chambers in regard to future arrears.—-BUR- 
ROWES v. BURROWES (1929), 141 L. T. 201; 
45 T. L. R. 401, C. A.; reversing 8. O. sub 
nom. B. v. B., 73 Sol. Jo. 334. 


5995b. ——— Until payment of alimony.]— 
BURROWES v. BURROWES, No. 5995a, ante. 

6005. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


6006. Add. Annotation :—Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 


6006a. -]—The ct. will interfere by way 
of injunction to restrain a husband from 
ing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date.—- FANSHAWE v. FANSHAWE, 
[1927] P. 288; 96 L. J. P. 183; 187 L. T. 
496; 43 T. L. R. 666; 71 Sol. Jo. 762. 


6011. Add. Annotation :—Refd. Fanshawe v. Fans 
shawe, [1927] P. 238. 














6012a. ———.]—-FANSHAWE v. FANSHAWE, No. 
6006a, ante. 
6026a. ~.J—Tetitioner, in 1919, went 


through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month.—OsBoRN v. OSBORN 
(OTHERWISE IvIL) (1926), 70 Sol. Jo. 388. 


6042a. Application for substitution of alterna- 
tive decree—Judicial separation.|—Circum- 
stances in which such application was granted. 
—Rocnu v. Rocw (1926), 161 L. T. Jo. 395. 


6069a. ——— Marriage annulled for incapacity. ]— 
decree annulling a marriage on the 
ground of the incapacity of one of the 
parties to it to consummate it has retro- 
spective operation, so that the effect of the 
decree amounts to a declaration that there is 
no marriage. The contract of marriage may 
be impeached & declared null & void if there 
was incapacity to implement it, notwithb- 
standing that in certain cases the right to 
complain to the ct. may bé lost by reason of 
the conduct of the party complaining.— 
NEWBOULD v. A.-G., [1931] P. 75; 100 
L. J.P. 54; 1441. T. 728; 47 T. L. R. 297; 
715 Sol. Jo. 174. 





the non-payment of the taxed costs of 
suit was not a sufficient ground on 
which to stay the granting of the decree 
absolute.—MOLLOY v. MOLLOY & 
BURG, (1929) Ss. A. 8. ie 80.—AUS. 


PART XIII, SECT. 25, SUB-SECT. 4. 


the decree nisi, granted over four . 
petitioner by going fo S romainiag ix months proviouly, was not entered gol, MhEee, im ahaelenael Gieoree 
petitioner’s house.—MULLENS v. MUL- until a few days before the motion for . Iield: @& decree in an un- 
LENS, [1928] V. L. R. 55; [1928] ie ee on a a, We eat ©. @efended action of divorce, was a 
Argus L. R. 6.—AUS. CAN 5 Uae et decree in absence to which Ct. of 


6053 i. Non-pa 


sb. Meaning of “ pronouncing’ de- 
Moe netitioner—-Not 


cree nisi.}-—-The “ pronouncing ”’ of 


PART XIII. SECT. 25, SUB-SECT. 3. 
id ground. |—Held : 


Seasion (No. 1) Act, 1838, 8. 5, applied, 
& it was, therefore, competent to bring 
a anspension of such decree. UN 
NINGHAM ¥. CUNNINGHAM, [1928] 8. C. 


of costs—By 
(Ct. of Seas.) 790. —SCOT. 


4] 


6081 a-—-—-- Oo" 


6094. 


O0Sla—6119a. Ewanish anp Ermer Diaust SuprLement. 


—R. LeRESCHE (1887), 56 
L. J. M. 0. 135; 35 W. BR. 808, D. 0. 


6085a. Only one justice present throughout 


hearing 
—Validity of proceedings.|——-On the hearing 
by justices of an ot pang oie by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband's wilful 
_ neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of yes had been present 
at the first hearing, & t. made an order 
against the husband :— Held : the pro- 
ceedings were rendered null & void by there 
being present throughout only one justice, & 
the matter must go back to the justices.— 
LEwis v. LEWIS ae a P. 88; 72 Sol. Jo. 
869; 26 L. G. 323. 


6085b. Power to sake applicant elect—Summons 


containing several grounds of complaint.]— 
Where a summons aa Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either of which, if established, would justi 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 

must be disposed of —-TYREELL v. TYRRELL 
(1928), 188 L. T. 624; 92 J. P, 45; 26 
L. G. R. 188 ; 28 Cox, C. C. 485, D. C. 


6088. Add. Annotation :—Refd. Diggins v. Diggins 


(1926), 43 T. L. R. 37. 


Traveller—Wife living with 
mother by consent.|—A wife, whose husband 
was a traveller, by the tacit consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 15s. a week ordered 


6098. Add. Annotations :—Consd. Re 


6099a. 


6009b. 
6108a. . 


109a. ~. }—MEnK 
(1930), 94 J. P. Jo. 56; 29 Cox, 
D.C. 


bd Mos justices. Marita] relationship had 
taken place shortly before the issue of 
the shire age Bape an re ee by the husband 
against the was no 
evidence of Fria andere in view 
of the tacit consent of both parties that the 
wife should live with her mother, & the 
justices were in making the order 
they did make.—Granurr v. Grazrr (1928), 
93 5.P.48; 27L. G. B. 6, D.O. 

Wheat 


(1932), 48 T. L. R. 675. Refd. Hyman v. 
rea Hughes v. Hughes (1928), 139 L. T. 


- Occupation of se te rooms. |- 
A wife who continued to live in the same 
house as her husband & to take meals boar 
him, applied for a summons for all 
desertion on the grounds that he treated = 
as nothing more than a servant, & insisted 
separate rooms, & had refused 


on their ha’ 
to cohabit with her. The summons was dis- 
missed Poe the justices had rightly 


dismissed the summons.-—-STHVENS v. STEVENS 
(1929), 98 J. P. 120; 27 L. G. R. 8362, D. O. 


-TOBIN v. TOBIN (1930), 
94 J. P. Jo. 303. 


Ona wife’s summons 
for wilful neglect to provide reasonable main- 
tenance under Summary Jurisdiction (Separa- 
tion & Maintenance) Acts, 1895 to 1925, it 
was shown that the wife left her husband of 
her own accord ten years ago & there had 
been no communication between them since. 
The justices made a maintenance order 
against the husband for £1 a week. The 
husband appealed :—Held: the wife having 
left the husband of her own volition, the 
husband’s liability to maintain her was latent 
or in a state of suspense & not immediately 
operative.—BuRROW v. Burrow (1930), 143 
L. T. 679; 94 J. P. 225; 28 L. G. R. 483; 
29 Cox, C. C. 170, D.C. 


». MEEx 
C. C. 170, 


6119a. Continuing offence.J]- -Re WuHuereat, No. 


6233e, post. 


PART XIII. a ol SUB-SECT. 2.— 


6098 i. Refusal to ae Bites fod 
temporary separation.J)—A husband & 
wife agreed to separate imueedintes 
after their m until the husban 
a constable in the Royal 
Constabulary, had sufficient length of 
service to permit him to support his 
wife. When the ent expired 
the husband refused to cohabit with 
his wife & refused & neglected to 
maintain her:—Held: the husband 
had deserted the wife.— TIMONEY v. 
TIMONEY, {1926} N. 75.—IR. 


ki, ——- —-——.}—-In order to give 
a& magistrate jurisdiction to issue a 
sUINMODSA make an order under 
HocL. 26 (2) ee Domestic Relations Act, 
1927, against a husband who nee 
descstad his ae: the magistrate 
be applied to by tho wife & soar pe 

‘satisfied that her husband, being 
ahle wholly or in part to maintain his 
ee & family, has wilfully neglected 
BO to do”; & he cannot be bela to be 
HO satistied unless he has given a judicial 
consideration to evidence in support of 
that fact. A mere plea wee ty by 
the husband cannot be considered a: 
admission of the different facts renmire mi 





to be found. Qu.: whether Part IV. 


of said Act fs constitutionally valid.— 


ROSBKIWICH v. yaw eat [1931] i 
W. W. RR. 838; 3 D. L. a 796; 55 
Can, UC. C. 375; 25 Alta. L. R. 300.— 
aN 


-}—Deserted Wives’ ee 
PEE Act, R. 8. S., 1920, s. 2 li 
not exclusive on the vestion 

whether a wife has n acaertan 
within the meaning of the Act; but 
it is possible for a wie living apart 
son her husband to b 





wife if he without 
being guilty of such cruelty, 

ordered her ont of the house w ar 
continued reside.—SCHWAB  ¥. 
2 ihe ap (Sask )» {1929} 3 W. W. R. 


PART XITl. SECT. am SUB-SECT. 2.— 


6121 i. Hie cruelty —~ What 
amounts to.}--A husband who reflected 
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8 wife’sa chastity & questioned 
pecerty of their child, displayed 

the pateral to her physical w Dine, 

threatened’ to put ey out of tho house 

& to do her bodily harm & actually 

assaulted her, ya pai not severe ct 

isolated —— Held : 


0 
guilty of persistent —MoK 
NAN ¥ 4 eee aa 


We 
558; {18261 1 
arr ae 
rea —R.e . GARDNER 
cont. -) {dgon), 4 47 Can. Crim. Cas. 180.— 
6 fii, -~—— -——,}—-An order 
under Wives’ & Children’s Maintenance 
spoeecnon ae firle M, 1913 eres 
as. 8, 9, based cot 
aay 2 aphel L. ‘a pies tba 


833; 37 Man. L 
CAN. 
ae. What mous to cruelly.}~-On a 
complaint b married woman 
C 


gr Ee -——-GOHRA ©. GOHRA, 1998) 
8. A. 8. R. 166.—AUB. 


Vol. XXVIL—Husband and Wife. Cases 6128a—6128. 


6123a. Assault after cessation of co- 
habitation.]-—Although the operation of Sum- 
mary Jurisdiction (Se ion & Mainte- 
nance) Acts deals with & is limited to the 
relations of husband & wife, an act of violence 
committed: by a husband against his wife 
after he has ceased to cohabit with her may 
amount to conduct on his which can be 
taken into consideration together with his 
previous conduct as constituting the offence 
of persistent cruelty within the Acts.— 
Srmrcock v. Smmcock, [19382] P. 94; 101 L. J. 
P. 88; 147 L. T. 17; 96 J. P. 226; 48 
T. L. R. 374; 76 Sol. Jo. 345; 30 L. G. R. 
216; 29 Cox, C. OC. 445, D. C. 


6124a. ——— Termination of separation agreement— 
On eas ig of husband.}|—Dxrws v. DEWE, 
SNOWDON v. SNowpon, No. 595a, ante. 


6124b. ——— Failure to continue payments under 
separation agreement.j|—By an agreement of 
ation a husband undertook to pay his 

wife 17s. 6d. a week by way of maintenance, 
& the wife undertook that she would not by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17s. 6d. a week. On the husband failing 
to continue payments under the agreement, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper forum for her claim was 
the county ct.:—Held: as the payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jurisdiction, &, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17s. 6d. a week.— 
McCREANNEY v. MCCREANNEY (1928), 138 
a a 671; 92 J. P. 44; 26 L. G. R. 185, 


Annotation :—Refd. lies v. Tes (1931), 145 L. T. 71, 


6124c. Selita a v. FLETcHER (1928), 92 
J. P. 04; 26 L. G. R. 398, D. O. 

6124d. ——— Must be neglect amounting to mis- 
conduct.]—-Before an order for maintenance 
can be made by justices on the ground of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neglect as amounted to misconduct.—JONES 
wv. JONHS (1929), 142 L. T. 168; 46 T. L. R. 
338; 04 J. P. 81; 27 L. G. R. 771; 29 
Cox, O. C. 33, D.C. 


6124e. No jurisdiction to make separation 
order where no cruelty.|—In a case in which 
& married woman was granted a maintenance 
order on the und of wilful neglect to 
provide reasonable maintenance, the justices, 
although there was no charge of cruelty, also 
made a non-cohabitation order. The Div. 
Ct., in dismissing an wai against the order 
to pay, characterised the separation order as 





a very serious mistake, which was constantly 
being made, & struck it out.—SNow v. SNow 
(1932), 96 J. P. 477; 30 L. G. R. 617, D.C. 


6124f. - Duty to make order for maintenance. | 


——On a summons by a wife for a maintenance 
order under the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), on the 
ground of persistent cruelty, the justices 
made a separation order but made no order 
as to maintenance. The wife appealed :— 
Held: the case must be remitted to the 
justices to consider & decide what should be 
the proper provision for the wife.—CLEws v. 
Sar (1982), 96 J. P. 91; 30 L. G. R. 102, 


6124¢. Wife required to live with mother- 
in-law.jJ—-An engaged couple agreed that 


after marriage they should live with the 
husband’s mother at her house. After the 
matriage differences arose between the wife 
& her mother-in-law which resulted in the 
wife’s leaving the husband. The wife sum- 
moned the husband for wilful neglect to 
provide her with reasonable maintenance. 
The husband offered to take her back to the 
mother’s house, & said that it was the only 
home which he could afford to provide. The 
justices made a maintenance order for £1 a 
week for wife & child. The husband ap- 
tere :—Held : the justices were right. The 

usband’s first duty was to provide his wife 
with a home according to his circumstances. 
The justices were right in holding that, by 
reason of the difficulty about the husband’s 
mother, he had failed in that duty by ee 
his mother first. In view of his small earn- 
ings the wife’s allowance was reduced from 
15s. to 12s. a week. Otherwise the appeal 
failed.—-MILLICHAMP v. MILLICHAMP (1931), 
146 L. T. 96; 95 J. P. 207; 75 Sol. Jo. 814 ; 
20 L. G. R. 671 ; 29 Cox, C. C, 391. 


Annotation :-— Distd. Jackson v. Jackson (1932), 96 J. TP. 97. 
6124h. 





Wife required to live next door to 
mother-in-law.]|—-On a summons by a wife 
on the ground of wilful neglect to provide 
reasonable maintenance, it was found by the 
magistrates that the action of the husband in 
requiring his wife to live in a house next door 
to his mother, & in keeping control of the 
purse, & of the housekeeping with the 
assistance of his mother, constituted unbear- 
able conditions for her. She had left the 
house with the infant child of the marriage 
after an altercation. The magistrates made 
an order against the husband for the pay- 
ment of 30s.a week. The husband appealed : 
—Held;: the wife had not made out her com- 
plaint, & the order must be discharged.— 
JACKSON v. JACKSON (1932), 146 L. T. 406 ; 
96 J. P. 97; 48 T. L. R. 206; 76 Sol. Jo. 
129; 380 L. G. R. 106; 29 Cox, C. C. 433, 
D.C. 


6128. After this case add :— 


. .., now, Summary Jurisdiction 
(Separation & Maintenance) Act, 1926 (c. 51), 
s. 1 (1) (4). 


e ?. rt he r Oo th te 
PART XIII, SECT. 27, BUB-SECT, 2.— left noe being in fear of him. Sub back or sup r n these fac 


uently she wrote 
citation. but the letters 


recon- the magistra anted relief for neglect 
wee un- to maintain Sut refused grant 


8126 i. Causing to mee ee apart— answered. The husband contributed relief for desertion on the ground 


Husband’s failure allowance nothing to her sup 
d vide 


home.}— of 108. & her tram 


uring separation—Or pro 
Applt., the husband, had, while almoat bt months af 
intoxicated, threatened his wife, & she left him efinitely refused 
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rt except a sum mentioned above :—Held: desertion 
‘are to Adelaide, &. should have been found by the special 


ter she bad 


trate.—-MORnGAN wv. MORGAN, 
to take her [1927] 5. A. S. R. 140.—AUS. 


Cases 6128a—6147a. 


6128a. ——— Effect of Summary Jurisdiction (Sepa- 


PART XIII. sa 27, SUB-SECT. 3,— 


@ a es 
ce Ait tte Caer ® sont 
Jourt. ce of a ou for i 
divorce, a magistrate has jurisdiction "Sufficiency of proof of order.|—  thoir maintenance t t 
directing the husband to pay main- 
tenance for the support of his wife, ~~ 
either by reducing the amount, by 
suspending the order, or by directing 
payments under it to cease altogether. 


ration & Maintenance) Act, 1925 (c. 51), 
s. 1 (1)}—Neglect of marital duties by wife.]}— 
On this appeal from justices the ct. explained 
the true effect of the change made by Sum- 
mary Jurisdiction (Separation and Main- 
tenance) Act, 1925 (c. 51), s. 1 (1), in 
sect. 4 of the principal Act of 1895, as not 
providing that a married woman was entitled 
to maintenance even though she did nat carry 
out her marital obligations. 

The marriage took place twenty-two years 
ago, & there were a number of children. In 
Jan. 1929 the parties separated. Soon after- 
wards the wife summoned the husband for 
desertion, & her summons was dismissed. 
Later, solrs. for the wife wrote to the husband 
that she was willing to live with him again & 
make a fresh start. On Mar. 27, 1981, she 
summoned him for alleged desertion & wilful 
neglect to maintain her. At the hearing on 
Apr. 2, the justices heard the complaint on 
the basis that it was one for wilful neglect, & 
dismissed the summons. The wife appealed. 
The husband was not represented :—Held : 
the legislature had not provided that a 
married woman, who had not committed 
adultery, might in any circumstances what- 
ever be entitled to an order for maintenance. 
The law still took account of the mutual 
character of marital obligations. The jus- 
tices had thought that the wife had renounced 
her wifely duties, but the summons would be 
sent back to them so that they might state 
their precise reasons for their conclusion.— 
CLARK v. CLARK (1931), 145 L. T. 487; 95 
J.P. 170; 75 Sol. Jo. 616; 29 L. G, R. 559; 
29 Cox, C. C. 339, D. C. 


6128b. Effect of separation deed.}—This was an 


appeal from the decision of a metropolitan 
police magistrate dismissing a summons by 
a wife on the ground of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payments 
fell into arrears, & a judgment against the 
husband went unsatisfied. In the following 
year the wife entered into a deed by which in 
return for the payment of a lump sum to 
start her in a new life in Canada, both spouses 
covenanted (inter alia) not to petition for 
judicial separation, restitution of conjugal 
rights, or divorce, & the wife covenanted in 
all respects to support & maintain herself 
& indemnify her husband against all liabilities 
into which she might enter. 

The wife was paid the money & went to 
Canada. She had a breakdown & returned 
to England. She summoned her husband 
for wilful neglect, & said that he had become 
substantially better off. The summons was 
dismissed. She appealed :—Held: there was 
no evidence to show whether or not the 


55 Can. 
CAN. 


575; 46 N.S. W. W. N. 194.—AUS. ee eer ; 
, ; , . been divorced a ct. of summary juris 
an ea Protect Hon Ae alone: diction has no jurisdiction to make an 


te C. 394 Pa 39 Man. L. dt. 364, 


pi, —— After divorce. 
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ENGLISH AND Emprre Diasst SUPPLEMENT. 


magistrate had considered himself bound by 
the effect of the separation deeds to dismiss 
the summons. ether the later deed 
operated as a final release of the husband 
was still an open question. It had never 
been decided what was the effect on the 
magistrate’s matrimonial jurisdiction under 
the Summary Jurisdiction Acts of a wife's 
agreement to waive maintenance. Order 
rescinded, so that the matter might bo 
reconsidered by the magistrate.--BURTON v. 
BURTON (1929), 142 L. T. 165; 94 J. P. 32; 
29 Cox, C. C. 26, D.C. 


6133a. Jurisdiction to make—On summons for 


maintenance. }— Where a wife under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, merely asks in her 
summons for an order for maintenance on 
the ground of wilful neglect it is improper 
for justices to decree a separation or make 
an order for the custody of children.— SMITH 
v. Smira (1980), 144 L. T. 156; 95 J. P. 17; 
47 T. L. R. 9; 74 Sol. Jo. 755; 28 L. G. R. 
644; 29 Cox, C. C. 187. 


6137a. Rule not applicable 


to wage-earners.]—-This was an appeal from 
a maintenance order granted to a wife by the 
justices on the ground that her husband had 
wilfully neglected to provide reasonable 
maintenance. The husband was earning £3 
a week, & the wife, in addition to living rent 
free as a caretaker of flats, was earning from 
10s. to 158. a week as a waitress. The 
magistrates made an order that the husband 
should pay his wife £1 a week, & the order 
included a non-cohabitation clause. The 
husband appealed :—Held: the non-co- 
habitation clause was unwarrantable & 
must be struck out. The magistrates were 
well warranted in their conclusion that there 
was wilful neglect to maintain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the joint income, 
was not applicable to wage-carners. The 
allowance was reduced to 10s. a week.— 
JONES (A.) v. JONES (D. L.) (1929). 142 L. T. 
167; 94 J. P. 30; 27 L. G. BR. 768; 29 
Cox, C. C. 30, D. C. 


——.}--ANSELL v. ANSELL 


44a. 
(1930), 04 J. P. Jo. 410, D.C. 
6147a. Refusal of wife to live with husband— 


Without good reason—Effect of.]——-Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1925 (c. 51), the ct. will 
find great difficulty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 
husband & has without good cause refused 
to live with im.-— WEATHERLEY  v. 
WEATHERLEY (1929), 142 L. T. 163; 94 J.P. 
388; 46 T. L. R. 28; 73 Sol. Jo. 730; 28 
L. G. R.1; 29 Cox, C. C. 22, D.C. 


arents of two legitimate children have 


order under Maintenance Act, 1926, for 
he father, 

although the co 

the mother, but by an officer‘of the 

Children’s Rollef & Public Welfare 


Board.—ALDERMAN v. Kemp, [1928] 
PART XIII. ener a SUB-SECT. 3.— 3. A. 8. BR. 4.—AUS. 
k~-Where the 


6164a. —— 


6165a. 


6177a. 


61792. 


Vol. XXVII.—Husband and Wife. Cases 6151a—6191b. 


6151a. On summons for maintenance. } 


Smiru v. SmiTH, No. 6133a, ante. 


6161. Add. Annotation :—Consd. Price v. Price 


(1927), 48 T. L. RB. 609. 

———.]—-A complaint by a wife 
against her husband for wilful neglect to 
maintain her or her infant child need not, 
under Summ Jurisdiction Act, 1848 (c. 48), 
8. 11, be brought within six months from the 
time when by such neglect he caused her to 
live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), 8. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him.—PRICcE 
v. PRICE (1927), 43 T. L. R. 609; 71 Sol. Jo. 


9 e e 











---——, }— Although a charge of 
persistent cruelty made by a wife under 
Separation & Maintenance Acts, 1895 to 
1925, must be brought, in view of the pro- 
visions of Summary Jurisdiction Act, 1848 
(c, 43), s. 11, within six months from the 
time when the matter of such complaint 
arises, justices are entitled to take into 
account acts of cruelty committed before the 
six months begins to run, to determine 
whcther there has been a course of conduct 
which, coupled with one act of cruelty com- 
mitted within the six months limit, amounts 
to persistent cruelty within the Acts.— 
DONKIN v. DONKIN (1932), 96 J. P. 4723; 49 
T. L. R. 10; 76 Sol. Jo. 799; 30 L. G. R. 
513, D. C. 


6167. Add. Annotation :—-Apld. Re Wheat (1932), 


18 T. L. R. 675. 


6173. Add. Annotation :—Consd. Clark v. Clark 


(1931), 145 L. T. 487, 


Four summonses dismissed—Fifth 
summons on same cause of complaint. ]—- 
On an appeal by a husband from an order 
directing him to pay his wife £1 a week for 
maintenance on the ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife in the same ct. for 
desertion had been dismissed, & that the 
fresh proceedings disclosed no new facts. 
The order was discharged on the ground of 
res judicata.—-WALL Vv. WALL (1930), 94 J. P. 
a 94 J. P. Jo. 303; 28 L. G. R. 477, 
a 6 








-|—A wife’s right to claim & obtain 
an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainte- 
nance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right.— DIGGINs v. DiIaGIns, [1927] P. 88; 
96 L. J. P. 14; 186 L. T. 224; 90 J. P. 208; 
43 T. L. RB. 37, D.C. 


vr | 7 notations :— Refd, McCreanney v. MoGreanney (1928), 138 
de * a 


T. 671; Matthows v. Matthews (1932), 48 L. fh. 511. 


6179b. ———.]}—A wife entered into a separation 


deed under which the husband covenanted to 
pay her dum casta during joint lives one- 
third of the joint incomes, his income to be 
ascertained in a prescribed manner & any 
dispute relating thereto to be scttled by 
arbitration. After a small sum had been 
paid a dispute arose, & the wife was granted 
a maintenance order for £2 a week, on the 


ground of wilful neglect to maintain. The 
husband appealed on the ground that the 
jurisdiction of the magistrates was barred by 
the deed, but it was held that there was 
nothing in the deed to exclude the wife’s 
statutory remedy, & the appeal was dis- 
missed.—Ites v. Ines (1931), 146 L. T. 71; 
95 J. P. 186; 47 T. L. BR. 396; 75 Sol. Jo. 
359; 29 L. G. R. 537, D. O. 

6179c. o}—An agreement for separation 
between husband & wife providing payments 
by the husband for the benefit of the wife, 
coupled with an agreement by her not to 
make any claim for maintenance or to 
institute proceedings for that purpose, does 
not oust the jurisdiction of the ct. under 
Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), & Summary Jurisdiction 
(Separation & Maintenance) Act, 1925 (c. 51), 
to inquire whether the husband has been 
guilty within the Acts of ‘ wilful neglect to 
provide reasonable maintenance.’’ The deed 
is of merely evidential value in proceedings 
for maintenance under the Acts & does not 
act as an estoppel, although it might have 
had that cffect in proceedings at common 
law.-—~MATTHEWS v. MATTHEWS, [1932] P. 
103; 101 L. J. P. 41; 147 L. T. 240; 96 
J.P. 290; 48 T. LL. R. 511; 76 Sol. Jo. 495 ; 
30 L. G. R. 365, D. C. 

6180a. —— -}—-On a wife’s summons for 
maintenance on the ground of persistent 
cruelty, the only independent corroboration 
of the wife’s charges related to an incident 
following a quarrel, after which wife & 
husband cohabited & within a few days, on 
going away for a holiday, she wrote him an 
affectionate letter. The justices made an 
order for fifteen shillings a week, with a non- 
cohabitation clause. The husband appealed : 
appealed :—Held: the cheerful return of the 
wife to cohabitation & her affectionate letter 
were strong evidence that she did not look 
upon the quarrel incident as cruelty, & there 
was no evidence of persistent cruelty. Order 
discharged.— GooDMAN v. GOODMAN (1931), 
95 J.P. 95; 29 L. G. R. 2738, D. C. 


6183. Add. Annotation :—Refd. Williams v. Wil- 
liams (1932), 96 J. P. 267. 


6188a. Power of magistrates—To make applicant 
elect—Summonhs containing several grounds 
of complaint.]|—TyRRELL v. TYRRELL, No. 
6085b, ante. 
6188b. Husband without legal representative— 
Whether ground for appeal.}—LEsLiz v. 
Lesriz (1930), 94 J. P. Jo. 303. 
6191a. ——— -———- ———- What amounts to—Cross- 
examination of husband.|—-Where a wife 
_ seeks a separation & maintenance order on 
the ground of her husband’s desertion, & 
the only evidence given is that of the husband 
& the wife, then the husband’s evidence in 
cross-examination may be corroboration of 
her evidence so as to justify the justices 
in ing an order.— WILLIAMS v. WILLIAMS 
(1928), 93 J. P. 32; 27L.G. R. 4, D.C. 
6191b. ———- ——— Degree necessary.]—On 
an appeal from a maintenance order made by 
the magistrate on Mar. 18, 1932, finding that 
the husband had deserted his wife in 1915, & 
directing him to pay her £2 a week, it was 
submitted that there was no corroboration 
of the wife’s evidence as to desertion :-— 
Held: the strict law of corroboration by 
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independent evidence required under the 6233a.' Form of warrant.}—A warrant 


ecclesiastical procedure in proceedings for 
desertion in the Divorce Ct. was not neces- 
sarily applicable to the matrimonial juris- 
diction in the police cts. Nevertheless it 
was obvious that in matters of the greatest 
consequence between man & wife to act on 
evidence unsupported by a body of facts 
would be dangerous. When one found that 
during seventeen years the husband had not 
lived with his wife, & had not provided her 
with maintenance, there was a body of facts 
which, unless satisfactorily explained by 
applt., established the wife’s case. The 
inagistrate took the right view. The appeal 
was dismissed with costs.—WILLIAMS v. 
WILLIAMS (1932), 147 L. T. 219; 96 J. P. 
267; 76 Sol. Jo. 461; 30 L. G. R. 362, D. C. 


6192a. Statement by probation officer- 


Otherwise than as witness.|}—In a case in 
which a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing he informed the ct., not 
as a witness, that his efforts had been fruit- 
less, & in the course of his statement expressed. 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial :—Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer & no 
extraneous evidence should be allowed in 
the Div. Ct.—PEARCE v. PEARCE (1929), 93 
J.P. 64; 27 L. G. R. 364, D.C. 


6217a. Adjourned hearing before different justices 


——Only one justice present throughout whole 
hearing—-Validity of proceedings.)—Lzwis v. 
Lewis, No. 6085a, ante. 


6230a. -———- Attachment of husband’s income— 


Discharge of maintenance order.}—Where 
& maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground’ of the 
wife’s adultery, she may nevertheless enforce 
et bese of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order ‘‘ under this Act ”’ 
within § Jurisdiction (Married 
Women) Act, 1895, s. 6.—OUTERBRIDGE v. 
OUTERBRIDGE, [1927] 1 K. B. 868; 96 L. J. 
K B. 74; 136 L. T. 808; 90 J. P. 204; 48 
eee hi 70 Sol. Jo. 1113; 28 Cox, 0. C. 


6231. Add. Annotation :—Expld. MHorsfield wv: 


Brown, [1932] 1 K. B. 355. 
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ag Ped of his Ne bi contmatan te 148.—A 
payment of arrears of maintenance, sorvice of © process. An order was 


issued by a magistrate for the enforcement of 


_@ maintenance order under the S 


ummary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), must contain the words “ unless the 
said sum & all costa & charges be sooner 
aid’’: by sect. 9 of that Act, Bastardy 
ws Amendment Act, 1872 (c. 65), 5. 4; 
Affiliation Orders Act, 1914 (c. 6), s. 6 (1); 
Bastardy (Forms) Order, 1915; & Bastardy 
(Forms) Amendment Order, 1921. The 
omission of these words in the warrant 
renders it invalid, & a constable making an 
arrest under such an invalid warrant is not 
protected by Criminal Justice Act, 1925 
(c. 86), s. 44.—-HORSFIELD v. Brown, [1932] 
1K. B. 355; 101 L. J. K. B. 177; 146 
L. T. 280; 96 J. P. 123; 30. G. BR, 1538; 
29 Cox, C. C. 422. 
Made in Dominion—Maintenance 
Orders (Facilities for Enforcement) Act, 1920 
(c. 83).J—A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s mainten- 
ance. An application was subsequently . 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
i.e., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) :—Held: (1) the justices had power to 
state a case for the opinion of the -K. B. Div. 
on the question whether they were right in so 
deciding; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 
(3) The expression ‘‘ Summary Jurisdiction 
Acts’’ in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avory, 
J.).—PEAGRAM v. PEAGRAM, [1926] 2 K. B. 
165; 95 L. J. K. B. 819; 185 L. T. 48; 90 
J. P. 186; 42 T. L. R. 580; 70 Sol. Jo. 
670 ; 28 Cox, C. 0. 213, D. 0. 
-}~—A._ provisional order for 
maintenance of a wife resident in South 
Africa was made in a magistrate’s ct. in 
South Africa against her husband then 
domiciled & resident in England. The order 
came before a Metropolitan magistrate for 
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confirmation, & he made an order confirm- 
ing it:—Held: (1) as desertion is a con- 
tinuing offence, there was evidence upon 
which the South African ct. could find that 
the wife was deserted in South Africa, 
although the commencement of the desertion 
had been elsewhere ; (2) it was open to the 
husband, on the application to confirm, to 
raise the question of the jurisdiction of the 
magistrate’s ct. in South Africa to make the 
provisional order, although that ground was 
not one of those enumerated in the statutory 
‘statement ’’ sent over by the South 
African ct. of the grounds upon which the 
application for maintenance might have been 
opposed by the husband if a party to the 
proceedings. Therefore, the ct. being satis- 
tied, on consideration of the South African 
statutes, that the magistrate’s ct. had juris- 
diction, held that the Metropolitan magis- 
trate’s order confirming the provisional order 
was right.—ARe WHEAT, [1982] 2 K. B. 716; 
101 L. J. K. B. 720; 147 i. T. 437; 96 J. P. 
399; 48 T. L. R. 675; 30 L. G. R. 396, D. C. 
6236. After this case add ‘‘ Sce, now, Criminal 
Justice Administration Act, 1914 (c. 58), 








6241a. After this case add ‘“- 
Sce, now, Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), 8. 2 (2).’’ 

6242. Add. Annotations :—Distd. Pastre v. Pastre, 
[1930] P. 80. Refd. Natborny v. Natborny 
(1932), 96 J. P. 351. 


6242a. ------ -—— By consent of parties.]--EBERT 
v. EBERT (1930), 94 J. P. Jo. 56. 
6242b. ——- Effect of—On right to recover arrears 


of maintenance.|—-OUTERBRIDGE v. OUTER- 
BRIDGE, No. 6280a, ante. 

6250. Add. Annotutions :—As to (1) Apld. Outer- 
bridge v. Outerbridge (1926), 90 J. P. 204. 
Refd. Peagram v. Peagram, [1926]2 K. B. 165. 

6250a, ——- Necessity for strict 
proof.]—In this case justices refused to dis- 
charge a maintenance order which they had 
made on the ground of the husband’s cruelty. 
The husband had applied for discharge of 
the order on the ground that since the order 
the wife had committed, adultery. The 
justices found that the husband conduced to 
his wife’s adultery by his failure to keep up 
payments undcr the order, & refused to 
discharge it. The husband appealed :— 
Held: the justices were not warranted on 
the facts in finding conduct conducing, 
which must be strictly proved & must be 
the direct cause of the adultery. Appeal 
allowed & original order discharged.— 
Norris v. Norris (1930), 04 J. P. 79; 28 
L. G. R. 187, 

6250b. ——— —-—- —-—.]| Observations upon the 
administration of the jurisdiction conferred 
on justices by Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 7, as amended 
by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery.—BROADBENT v. BROADBENT 
(1927), 43 T. L. R. 186, D. O. 

6250c. Time for application.|— 
A complaint under ,Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), 8. 11. 


J.8. 
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A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1915 :—Held: the justices 
had exceeded their jurisdiction.— WALLER v. 
WALLER, [1927] P. 154; 96 L. J. P. 58; 186 
L. T. 642; 43 T. L. R. 285; 71 Sol. Jo. 
232; 28 Cox, CO. C. 329, D. C. 

Annotations :—Folld. Mellars v. Mellars (1931), 145 L. T. 
550. Expld. & Distd. Natborny v. Natborny (1932), 96 
J.P. 351. Refd. Dutch v. Dutch (1928), 45 T. L. R. 33. 

6250d. ——- ——— -———- --—.|—_A._ husband, in 

seeking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
alleged act.—Dutcu v. Dutco (1928), 98 
L.J.P.44; 140L. T. 96; 92 J. P.197; 45 
T. L. R. 83; 72 Sol. Jo. 796. 

alnnotation :-—Refd. Natborny rv. Natborny (1932), 48 
YY. L. R. 399, 


6250e. ——— —-— —_-- ———..] In this appeal from 
an order by magistrates the ct. took the point 
that, apart from the merits, the husband was 
out of time in applying for the revocation of 
® maintenance order made in Sept. 1904. 
The order was for 6s. The husband com- 
plained by summons towards the end of 1930 
that his wife, now aged 60 years, had com- 
mitted adultery with a man up to Mar. 1930, 
& claimed that the order be discharged. ‘The 
wite’s defence was a denial of adultery with 
the man for whom she had acted as house- 
keeper till his death in 1929. The justices 
found that adultery had been committed, & 
revoked the order on Jan. 5,1931. The wife 
appealed on the ground that it was contrary 
to the weight of evidence :—-Held: on the 
evidence before the justices the wife ought 
not to have been found guilty of adultery, but 
apart from that the husband was out of time 
in applying for the discharge of the order of 
1904. The ground of the husband’s com- 
plaint occurred more than six months before 
he took proceedings, & therefore the justices 
had no jurisdiction to hear the summons.— - 
MELLARS v. MELLARS (1931), 145 L. T. 550; 
95 J.P. 169; 29 L. G. R. 563 5 29 Cox, C. C. 
344, D.C. 

eae -—Consd. Natborny v. Natborny (1932), 96 J. P. 

Ute 


6250f. -}—In Oct. 1924, a 
husband was ordered to pay his wife 30s. a 
weck maintenance, subsequently reduced to 
20s., on the ground of desertion. In Apr. 
1931, he petitioned for divorce on the ground 
of his wife’s adultery in Aug. 1928. On 
Dec. 5, 19381, he was granted a decree nisi, 
the suit being undefended. The decree was 
made absolute in May, 1932. On Dec. 16, 
1931, the husband applied, under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), s. 7, for the discharge of the main- 
tenance order of 1924 on the ground of fresh 
evidence, namely, the wife’s adultery in 
1928. The magistrate dismissed the sum- 
mons on the ground that the proceedings 
were out of time & that decision was affirmed 
by the Div. Ct.:—Held: the husband’s 
application for the discharge of the order 
might be made “‘ at any time’”’; it was not 
limited to the ‘‘ six calendar months”’ re- 
ferred to in Summary Jurisdiction Act, 1848 
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(c. 43), s. 11, from the time when the matter 
of the complaint arose. The matter must 
therefore be sent back to the magistrate to 
deal with under the discretion left open to 
him under Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 61), s. 2 
NATBORNY v. NATBORNY (1932), 101 L. J. P. 
58; 1471. T. 252; 96 J.P. 351; 48 TLL. R. 
590; 30 L. G. R. 447, 0. A. 
6250g. —— —— Particulars of adultery.|— 
A wife had obtained an order under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
he order did not contain a non-cohabitation 
clause. Subsequently the husband took out 
@ summons asking that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery. 
The justices found that the wife had committed 
adultery, & discharged the weekly order for 
maintenance :—Held: (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, & the justices’ order dis- 
charging the maintenance order must be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged the adultery has been 
committed.—-BosTon v. Boston (1928), 138 
L. T. 647; 92 J. P. 44; 26 L. G. R. 183. 
Annotation :—As to (1) Distd. Stewart v. Stewart (1932) 
96 J.P. 94, 
6251a. Revival of order.|—-(1) A separation order 
anted to a wife, & made under Summary 
urisdiction (Married Women) Act, 1895 
(c. 39), s. 5, upon cause being shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice Administration Act, 1914 
(c. 58), 8. 30 (3). (2) A finding of adultery 
against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ct. is a uew fact, & 
the nature of his finding is also a new fact, 
& both these facts are ‘‘ fresh evidence” 
within the statutes.—PRatt v. PRATT (1927), 
96 L. J. P. 123; 187 L. T. 491; 43 T. L. R. 
523; 71 Sol. Jo. 433; 28 Cox, C. C, 413. 


6252. Add. Annotations :—Refd. Colchester v. 
Peck (1926), 185 L. T. 32; R. v. Copestake, 
Ez p. Wilkinson (1926), 90 J. P. 191. 


6255. Add. Annotations :—Refd. Colchester v. 
Peck, (1926] 2 K. B. 366; RK. v. Copestake, 
Ez p. Wilkinson, [1927] 1 K. B. 468. 


Cea 





6255a. ——- —-—.]—Pratt v. Pratr, No. 625la, 
ante. 
6255h. ———-.]— Where the justices had made 





a maintenance order on a wife’s complaint 
that her husband had wilfully neglected to 
maintain her, & thereafter revoked the order 
on the husband’s application, in view of his 
claim that he had undertaken to provide a 
home for her but she had refused to return ; 


the wife appealed. It was submitted on her 
behalf that there was no cause shown on 
fresh evidence for the revocation of the main- 
tenance order :—Held : it appearing from the 
correspondence which had passed since the 
maintenance order that the husband had 
offered to maintain her if she returned, & 
there being no evidence that the offer was not 
made bona fide, there was fresh evidence upon 
which the justices could act & the order was 
rightly revoked.—Kay v. Kay (1931), 95 
J.P. 86; 29 L. G. R. 215, D. C. 


6255c. -}—At the hearing of a wife’s 
summons for desertion the husband charged 
his wife with adultery & gave evidence in 
support thereof. The justices made a main- 
tenance order. Two months later the justices 
revoked the order on the application of the 
husband raising the same case of adultery & 
adducing additional evidence in support of 
the charge :—Held: it was open to the 
husband to call the evidence at the hearing 
of his wife’s summons which was afterwards 
given on his application to revoke. It was 
not fresh evidence & the appeal must be 
allowed. There would be no limit in the 
Divorce Ct. to the number of fresh trials if the 
evidence in this case was held to be fresh 
evidence.—Cross v. Cross (1931), 95 J. P. 
86; 29 L. G. R. 276, D. C. 


6271. Add. Annotation :—Refd. Mart v. Mart, 
[1926] P. 24. 

6272. Add. Annotation :— Distd. Peagram v. Pea- 
gram, [1926] 2 KX. B. 165. 

6275a. —--— Order made in Dominion.]—Pra- 
GRAM v. PEAGRAM, No. 62383b, ante. 

6282a. Error by justices.J—Where a bench 
of justices reduccd a maintenance order of 
25s. a week to 2s. 6d. a week, the wife 
appealed, & it was held that this had been an 
error, & effect should be given to the justices’ 
intention to make an order for 10s. a week.— 
PHEASEY v. PHEASEY (1932), 96 J. P. 93; 30 
y.. G. R. 100, D.C. 














6283a. }—PEARCE v. PEARCE, No. 6192a, 
ante, 
6286a. —— -.+-Jonzrs (A.) v. JoNES (D. L.), 


No. 6187a, ante. 

6286b. To rescind order—-Dismissing summons. ]|-— 
BURTON v. BuRTON, No. 6128b, ante. 

6286c. —-— Discharging order for maintenance. | — 
Where an application was made by a husband. 
for the discharge of a maintenance order 
made by the magistrates on the ground of 
the wife’s alleged adultery since the order, 
& the magistrates found that adultery had 
been committed & discharged the order, the 
Div. Ct. held on appeal that there was no 
evidence on which adultery could have been 
found. Order for discharge rescinded.— 
GIBBONS v. GIBBONS (1932), 147 L. T. 200; 
96 J. P. 247, D. C. 

6300. Add. Annotation :—Distd. 
Fletcher, [1928] P. 20. 

6300a. —-—— Wife’s appeal.|——A wife who has 
failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal against the justices’ 
decision.— FLETcHER v. Fietcuer, [1928] P. 
20; O97 L.J.P.1; 188 L. T. 185; 913. P. 208; 
44T,. L. R. 18; 71 Sol. Jo. 846. 


Fletcher =v. 





Oa. 


Vol. XXVIII. Cases 9a—265d. 


INCOME TAX. 


Part |—Administration. 


SuB-sHcT. 1.—IN GHNERAL (Vol. XXVIII., p. 5). 


Add the following case :— 


v. NATIONAL PROVINCIAL BANK, Lip, (1928), 
44 T. L. R. 701. 


Delivery of lists by person in receipt of Income 10. Add. Annotation :—Refd. Pickford v. Quirke, 


belonging to others—Duty of bank.] — A.-G. 


Pickford v. I. R. Comrs. (1927), 188 L. T. 500. 


Part [1.—Schedule A. 


Notr.—The property in Sched. A., No. II., 
was transferred to Sched. D., Case ITI., and 
the property in Sched. A., No. LII. was trans- 
ferred to Sched. D., Case I., by Finance Act, 
1926 (c. 22), s. 28, Sched. ITI. 


SEcr. oe tL OF SCHEDULE (Vol. 


11a. General rule.]— (1) 


XVIII., p. 6). 


Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 
independent ownership of the property, but 
whether he had profits & gains in respect of 
his occupation. 

(2) A person who by a will is given a right 
of residence in a house rent, free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation; & the amount 
at which he is assessed must be included in 
a return of the total income for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in any higher ct.—Syuanxs v. INLAND 
REVENUE Comrs., [1929] 1 K. B. 342; 98 
L. J. K. B. 341; 140 L. T. 157; 73 Sol. Jo. 
76; 45 T. L. R. 28; 14 Tax Cas. 249, C. A. 


Annotations ;—-As tv (2) Consd. Sutton ». Inland Revenue 


Comrs. (1929), 45 T. L. It. 565. 


Apprvd. I. It. Comrs, v. 


Miller, [1930] A. C, 222. 


13. 


15. 


Add. Annotations :—Generally, Refd. Glenboig 
Union Fireclay Co. v. I. R. Comrs. (1922), 12 
Tax Cas. 427; Naval Colliery Co. (1897), Ltd. 
v. I], R. Comrs, (1928), 188 L. T. 593; Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 
Add. Annotations :—As to (1) Consd. Shanks v. 
I. R. Comrs., [1929] 1 K. B. 342. Age to (2) 
Refd. Miller (Lady) v. I. I. Comrs. (1930), 15 
Tax Cas. 25. 


24a. Right of residence given to more than one 


person.] —SHANKS v. INLAND REVENUE 


Comrs., No. lla, ante. 


25a. Annual value—House let in apartments.|— 


PART Il, SECT. 2, SUB-SECT. 4. 
25 fi. amecemeeaa 
Acts contain in each year, except in 
ears of revaluation, a provision that 
he annual value of property which 
has been adopted for the purpose of 





—————, }j-~The Finance 


income tax under Sched. A. for one 
year shall be taken as the annual value 
of that property for the same purpose 
for the next year :—Held: 
vision does not preclude an increase 
in the assessment or an additional first 


Where a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VII., 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of profit.— WILLIAMS 
v. Sanpers, [192712 K.B. 498; 96L.J.K. B. 
912; 1387 L. T. 820; 48 T. L. R. 663; 11 
Tax Cas. 673.; 


Annotation :—Refd. Embleton v. Norwich Union Life Insce, 
Soc., Norwich Union Life Insce. Soc. v. Embleton (1927), 
11 Tax Cas. 681. 


25b. —-— Blocks of flats.|—Certain premises con- 


sisted of a number of blocks or buildings, 
each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. The rents pay- 
able by the tenants included the payment 
of rates & taxes & the maintenance, lighting 
& cleaning of staircases & the performance 
of various other services by the landlord: 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. VII., r. 8 (c), one assessment 
must be made in respect of cach block or 
building, & not a separate assessment in 
respect of each flat; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 73 (8) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., rv. 1.—Norwicnh UNIon LIFe 
INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. NORWICH UNION Lire INSURANCE SOCIETY 
(1927), 187 L. T. 415; 11 Tax Cas. 681. 


Annotations :-—As to (2) Folld. Towle v. Improved Industrial 
Dwellings Co. (1930), 46 T. L. R. 409. . 
iliams v. Sanders, [1927] 2 K. B, 498 


25e. —— ———.}-—TOWLE v. IMPROVED INDUs- 


Generally, 


TRIAL DWELLINGS Co., Lrp., [1931] 1 K. B. 
263; 17 Tax. Cas. 231, C. A. 


.}—The owners of a building com- 
prising eight residential flats & rooms for 
a porter appealed against eight assessments 
made under Sched. A., in respect of the flats, 
on the ground that they were entitled to 


Een 





assessment under income Tax Act, 
1918, 8. 125, where the original asess- 
ment is found not to have included the 
whole annual value.—INLAND REVENTUY 
Comrs, v. Dickson. [1928] S. O. (Ct. 


this pro- 


Cases 25d-—50b. 


PART Ii, SECT. 2, SUB-SECT. 6. 


rervancy board was established by 
stutute to keep a river in a navigable 
condition & to contro! the navigation 
therein. Wide powers were vested 
it to cnable it to carry out its duties, 


allowances under Sched. A., No. V., r. 7 (1) (6), 
as amended by Finance Act, 1928 (c. 14), s. 28. 
The property was within the area to which 
Valuation (Metropolis) Act, 1869 (c. 67), 
applied, & in the valuation list in force during 
the tax year in question the gross value of 
each flat was shown separately, & the assess- 
ments complained of were in amounts corre- 
sponding to such gross values. All the flats 
were self-contained & had separate front 
doors abutting on to a common staircase 
inside the building, & there was one entrance 
to the street giving access to the whole 
building. Each flat was let to a separate 
tenant at a rent which included the rates 
& the cost of lighting & cleaning the common 
staircase & entrance & of providing a porter, 
with the result that the rents paid by the 
tenants largely exceeded the gross values 
contained in the valuation list. During the 
year of assessment the amount of the total 
rents payable under the leases was admitted, 
but the owners refused to give the particulars 
necessary to arrive at any outgoings, which 
should by law be deducted in making the 
assessment. The owners contended (a) that 
the gross assessments in the valuation list 
were conclusive for the purpose of income 
tax under Valuation (Metropolis) Act, 1869 
(c. 67), during the quinquennial period in 
question & that the actual outgoings during 
any specific year forming part of that period 
were irrelevant; (0) that under r. 7 of 
Sched. A., No. V., as amended by Finance 
Act, 1923 (c. 14), s. 28, they were entitled to 
the appropriate allowances from the gross 
Sched. A. assessments set out in para. 3 of 
that rule for the purpose of collection. The 
Crown contended (a) that under Sched. A., 
No. VII1., r. 8 (c), the whole house was the 
unit of assessment & assessable in one sum, 
namely, the total amount of the gross values 
of the eight flats & the porter’s rooms; 
(6) that, on the figures before the Comrs., 
the claim to reduction failed, since under 
Sched. A., No. V., r. 7 (2), as amended by 
Finance Act, 1923 (c. 14), 8s. 28, there was no 
title to the reduction claimed where the 
amount of the assessment was less than the 
rent by a sum greater than the authorised 
reduction which would be allowable if the 
assessment were on the amount of the rent 
after deducting from such rent any outgoing 
which sbould by law be deducted in making 
the assessment. The Comrs. were of opinion 
that the income tax assessments should follow 
the assessments as fixed under Valuation 
(Metropolis) Act, 1869 (c. 67), & therefrom 
the appropriate deductions allowed for repairs 
in the case of cach flat, & they reduced the 
assessments in accordance with para. 3 
of r. 7:—Held: (1) it was incompetent to 
the Crown to raise their first contention, as 
1918 Act gave the Crown no right of appeal 
against an assessment; (2) if the tax-payer 
was to make goud his claim to reduction, 
inquiry must be made as to outgoings, & 
the case should be remitted to the comrs. to 


which 
Conservancy board.}~—A  con- 


its ju iction. 


25d. 


25e. 


25f. - 


28. 


29. 


36a. 


fnnotalton :— Refd. 
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determine what reduction, if any, should be 
allowed on the basis that the outgoings 
referred to in para. 2 of r. 7 were to be ascer- 
tained separately as to each flat & as to each 
year of assessment.—-CONSOLIDATED LONDON 
PROPERTIES, Lrp. v. JOHNSTONE, [1932] 
A. C. 851; 101 L. J. K. B. 224; 146 L. T. 
429; 96 J. P. 1384; 48 T. L. R. 229; 30 
L. G. R. 183; 17 Tax Cas. 281, H. L. 


Premium paid for lease.|—Held: the 
comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon.— 
DAVIES v. ABBOTT (1927), 11 Tax Cas. 575, 


5 ks 
Gross value—Whether property included in 
valuation list—Property in occupation of 
Crown-—Computed annual value entered as 
ratable value in valuation lHst.])—Lewis v. 
ELay (1927), 11 Tax Cas. 723. 
Whether conclusive against Crown.]-— 
JONSOLIDATED LONDON PROPERTIES, LYD. v. 
JOHNSTONE, No. 25d, ante. 
Add. Annotation :—Refd. Fry v. Salisbury 
House Estate, Ltd., Jones v. City of London 
Real Property Co., [1930] A. C. 432. 
Add. Annotation :—Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

















.|—Resp. board, which was con- 
stituted for the regulation & improvement 
of the navigation of the upper portion of a 
firth, was authorised to levy shipping dues, 
& these dues were its sole revenue :—ZJleld : 
as the dues did not arise from ‘‘ property in 
lands, tenements, hereditaments, & herit- 
ages,’’ the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. JII., r. 3.— 
INLAND REVENUE Comrs. v. ForrH Con- 
SERVANCY BOARD, [1929] A. C. 218; 98 
L. J. P. C. 34; 140 L. T. 2513; 93 5. P. 97; 
45 'T. L. R. 83; 27 L. G. R. 167; 14 Tax 
Cas. 709, H. L. 


Forth Conservancy Board vw. J. KR. 


Comrs., [1931] A. C. 540 


37. 


50a. 


50b. 


but it did not own any property from 
profits were 
sect. 54 of its Act it levied dues upon 
all Supping entering the river within 

d Having been assessed 
to income tax under Sched. A. No. IIL, 
Rule 3, upon the balance of these dues, SCOT. 
it appealed :—Held: the balance was 


derived. 


Add. Annotations :—Distd. J. lt. Comrs. v. 
Forth Conservancy Board, [1929] A.C. 213. 
Apld. Curtis Brown, Ltd. v. Jarvis; Jarvis 
v. Curtis Brown, Ltd. (1929), 14 Tax Cas. 744. 


Blocks of flats.|—Norwicu UNION LIFE 
INSURANCE SOCIETY v. HMBLETON, IEMBLETON 
v. NORWICH UNION LIFE INSURANCE SOCIETY, 
No. 25b, anle. 

———— Whether gross value in Valuation List 
conclusive as to rent. |—-Applts. were the owners 
of premises within the Metropolitan area with 
regard to which it was admitted that for the 
years to which the appeal related, 1924-25 & 
1925-26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V, Sched. A. They 
contended, however, that they were entitled 





not a profit arising out of lands or 
heritages within the meaning of 
Sched. A., & the board was not assess 
able under that Sched.—INLAND 
REVENUE Comre. ». FORTH ON- 
SERVANOY Boanrp, (1929) 8.C.(H.1L.) 1. 


Under 


to a repairs allowance under rule 7 (1), 
because (a) in view of the Valuation (Metro- 
polis) Act, 1869 (c. 67), no alterations merely 
in value of the hereditaments during the 
quinquennial period could during that period 
be taken into consideration for the purposes 
of rule 7 (2) (the repairs allowance had been 
granted for earlier years within the same 
quinquennial period—1921-22 to 1923-24) ; 
& (b) the gross value in the Valuation List 
was for all Income Tax purposes conclusive 
of the annual value & must be treated as 
the rent of the premises within rule 7 (2). 
The General Comrs. dismissed an appeal on 
these grounds against the assessments for 
the years 1924-25 & 1925-26. The co. 
appealed :—Held: applts. were not entitled 
to the allowance.—METROPOLITAN PROPER- 
oi a Lrp. v. DUNHAM (1929), 14 Tax 
as. ; 


Annotation :—-Refd. Towle v. Improved Industrial Dwellings 
Co., [1931] 1 K. B. 263. 


51. 


54. 


58a. 


PART II. SECT. 4, SUB-SECT. 1. 


sh. Company for advancement of 
woollen 
membership of which was restricted to 
persons engagod 
dustry tn Scotland, was formed ‘‘ with 
a viow to the advancement of tho 


Add. Annotations :—As to (2) Apld. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 139. Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271; Sir G. B. Hunter (1922) ‘‘C” Trust, 
Trustees v. I. R. Comrs. (1929), 14 Tax Cas. 
427. Refd. Chesterman v. Taxation Federal 
Comr., [1926] A. C. 128; Girls’ Public Day 
School Trust v. Hreaut (1930), 99 L. J. K. B. 
643; Re Hood, Public Trustee v. Hood (1930), 
143 L. T. 691; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1980] 1 K. B. 593; 
Keren Kayemeth Le Jisroel, Ltd. v. 1. R. 
Comrs., [1931] 2 K. B. 465; Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 
Generally, Refd. I. R. Comrs. v. Falkirk 
Temperance Café Trust (1926), 11 Tax Cas. 
353: 1. Rk. Comrs. v. Peeblesshire Nursing 
Assocn. (1926), 11 Tax Cas. 335; I. R.Comrs. 
v. Yorkshire Agricultural Soc. (1927), 44 
T. L. R. 59; General Medical Council v. I. R. 
Comrs., Nnglish Branch Council of General 
Medical Council v. Same (1928), 97 L. J. K. B. 
578. 

Add. Annotation :-—As to (1) Apld. Salisbury 
ae Estate v. Fry (1929), 98 L. J. K. B. 
722. 


Convalescent home for members of 
friendly society.|—-An unregistered friendly 
society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members & the widows & 
orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 


eas st 


Held: 


buildings were 


industry.J—A limited co., 


in the woollen in- 


woollen industry in Seotland, to pro- 139 


mote by means of a college syatematic 
education, instruction & study in all 
branches of the industry.”’ 
& property were dodicated to these 


k i. 





Its income 


objects, & no profits could be distri- LEGE v. 
buted among its members. It owned ante.—SCOT. 
& occupied a college at which classes oi. 


were held for instruction in tho prin- 
ciples & practice of woollen & worsted 
cloth manufacture. The students were 
fifteen years of age & upwards, & paid 
fees for the courses of instruction :— 








men residing in 


“public school ’’; 
Ce he 


Vol. XXVII.—Income Tax. Cases 50b—62a. 


59a. 


Annotation :—Overd. Girls’ 


Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid partly by the 
society & partly by contributions by its 
members. The home was maintained by the 
society & was furnished to accommodate 
twenty or thirty members. No expense was 
incurred by a member during his revidence 
at the home, & medical men gave their 
services to it gratuitously :—Held: the home 
was a hospital within 1918 Act, Schedule A., 
No VI., r. 1 (c), & the society was entitled to 
be allowed the amount of tax charged ‘in 
respect of the premises of which the home was 
composed.—RoyvaL ANTEDILUVIAN ORDER 
OF BUFFALOES v7. OWENS, (1928) 1 K. B. 446; 
97 L. J. K. B. 210; 188 L. T. 644; 44 
oa R. 122; 71 Sol. Jo. 928; 13 Tax Cas, 








-}—Applts., a limited co., owned & 
carried on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. By the co.’s 
arts. no prolit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils :—-JZeld : the elements of permanence 
connoted by the word “ foundation’’ were 
part of the essence of a public school, & as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the school was a public school.— BmKENIEAD 
ScHoor, Lrp. v. Drina (1926), 43 TT. lL. R. 
48; 11 Tax Cas. 273. 


rie Day School Trust rv. 
. 643. 


Ereaut (1930), 99 L. J. K. B. 6 


60. Add. Annotation :—Expld. Ereaut ». Girls’ 
Public Day School Trust (1930), 99 L.J.K.B. 
643. 

62. Add. Annotation :—Distd. Ereaut v. Girls’ 
ee Day School Trust (1930), 99 LL. J. K. B. 
43. 

62a. ——— School carried on by company paying 


(1) the college was not a 
(2) tho college 
ritages owned & 
vecupied by a charity,’’ & the co. was 
entitled to excmption under 1921 Act, 
a. 30 (1).—-ScoTTisH WOOLLEN TEon- 
NICAL COLLEGE v. INLAND REVENUE 
COMRS., re S.C. 934; 11 Tax Cas. 
.—SCOT. 


PART II. SECT. 4, SUB-SECT. 2. 

Woollen technical college.|— 
ScoTTi8H WOOLLEN TECHNICAL COL 
INLAND REVENUB COMRS., 


.]—A society was com- 
posed almost exclusively of medical 
the city of Aberdeen. 
Its objects were to facilitate tho inter- 
change of ideas on medical subjects & 
for social intercourse between 


dividends.]—— The Girls’ Public Day School 
Trust was incorporated as aco., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a largo proportion of its pupils were scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 


to bring them into pone’ 
10 


members 3 
with their colleagues clsewhere ; 
inaintain their interest. in the work of 
the university ; to maintain a code of 
cthics for the guidance of members in 
their professional relations; & “‘ to 
support & advance the interests of the 
modical profession.”’ Its premises com- 
prised a medical library for the use of 


members, & a hall where monthly 


nicetings were held at which papers on 
ee subjects were read & discussed. 
ese 


apers were pane in the 
medical press :—-Held: the Soctety’s 
pretues were not exempt from income 

: in respect that it was not a literary 
or scientific institution, but was sub- 
stantially a professional assocn.— 
INLAND REVENUR CoOMRS. Vv. ABERDEEN 
MEDIco-CarRruURaIcAL SoctETy, [1931] 


its S.C. 625; 16 Tax Cas. 237.—SCOT. 


Cases 62a—83a. 


79a. 


Under T 
1911 a 222), 8. 155—Not income of 
sidents 


&, further, the school was Raa en A main- 
tained by public moneys, & in the view of 
the Board of Education the school satisfied 
the “he bagatinien which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
oard’s wishes it was provided that the co. 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1905, & that in the event of 
a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent. a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
a the benefit of the exemption from income 
ee os rovided for b 
I., r. 1 (c) :—Held: 
Silene. on which the Comrs. could find 
that this school was a public school, & the 
possibility of profit arismg to an individual 
in the course of carrying on a school did not 
of necessity prevent the school having the 
character of a public school. 
The existence of a perpetual foundation is 
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not by itself conclusive, but only one of the 
factors be considered. ere is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn., No. 60, were not intended to 
lay down a rule that no school from the 
senauet of which any person could derive 
poy benefit could in any circumstances 

e a public school.—Gr_s’ wer Day 
ScHoou Trust v. Ereavut, [1931] A. C. 12; 
99 L. J. K. B. 648; 955. P. 3; 46 T. %. R. 
638; 74 Sol. Jo. 612; sub nom. EREAUT 2. 
Grris’ Pustic Day ScHoon Trust, LTD., 
148 L. T. 715; 28 L. G. R. 608; 15 Tax Cas. 
529, H. L 


Add. Annotation :—Refd. Fisher v. Oldham 


Add. Annotation :—Refd. Miller (Lady) v. 
I. R. Comrs. (1930), 15 Tax Cas. 25. 


Add. Annotations :—As to (3) Consd. Fry v. 
Salisbury House Estate, Ltd., Jones v. City 
of London Real baa erty Co., [19380] A. C. 
432; Glanely ightman (1932), 48 
T. im R. 644. Gesierall Refd. Huxham v. 
Johnson (1926), 136 L. T. 410. 


69. 

Corpn., [1930] 2 K. B. 364. 
there was ample ° 
74, 


Part I!l_—Schedule B. 


771. fae Citations :—70 Sol. Jo. 586; 10 Tax Cas. 


Add. Annotation :—Refd. Huxham v. Johnson 


(1926), 136 L. T. 410. 

‘* Dealer in milk ’’—Land insufficient for keep 
of cattle—Liability to be assessed under 
Schedule D.|—Resp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent. 
of the food required for the cows. Jesp. 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not a dealer in 
milk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 
Schedule D., Case III., r. 4:—Held: res 
was a dealer in milk whose land was insu 


PART II. SECT. 5. 


aration Act, R. 8.B.C., Held 


cient for the keep of the cows within the 

rule, & the further question whether the 

assessable value afforded no just estimate of 

the profits was for the comrs. to find, & the 

case must be remitted to them for that 

a eon ——Hvxnam v. JOHNSON (1926), 1386 
.T. 410; 11 Tax Cas. 266. 


ae :—Refd. Stephonson v. Waller (1927), 13 Tax Cas. 


79b. 


88a. 


to the land judge for directions :— 

Held: the owner of the lands who 
bad been in occupation was liable for 
the arrears of tax under both Scheds, A. 


** Seller of milk *’—-Land insufficient for keep 
of cattle—Liability to be assessed under 
Schedule D.)—A farmer may be a “‘ seller of 
milk’ within 1918 Act, Schedule D., Case 
II]., r. 4, even though "he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk.— 
STEPHENSON v. WALLER (1927), 44 T. L. R. 
155; 72 Sol. Jo. 102; 13 Tax Cas. 318. 


Method of computation—‘‘ Gardens for the 
sale of produce ’’—-What are—Bulb farm. ]— 
Monro (G.) & CosLey (R. 8S.) v. BamLEy 
(1932), 76 Sol. Jo. 761. 


in respect. ag 


purpose of husbandry, 
were used 


he fruits of the sol 
material extent for the sustenance of 
the poultry, & the poultry farmer was 
entitled to be assessed on the profite 


non-T ved she a mines. |— the ti f his death. 
Kent 0. BR. 11924) 4D, L. R. 77; ee merine Tibani TE Ik O76 
[1927] S. C. Reg ~CAN, Re FOLEY gs HeTaTe, {1928} 1. R. 576, 
trol of court——Liability o Piety ~— 

A receiver was eppelnte over certain ei.-—_——_ —— uliry farm.}-—A 
lands in 1908. ec owner of the lands poultry farm poneitca thirty-three 


which were being sold under the Land 
Acts, was in occupation of them under 
a a arene up to the time of his death 
in 1917. After his death the lands 
ees let for graving under Court 
Grazing Agreem > & were subse- 
quently let aces t oe Lg 
Agreement for a Arrears 
income tax having esa claimed by the 
Revenue Comrs., the receiver applied 


acres of land, all of which was in grass 
ile Loeld an acre npou which green 

grown for consumption 
by thé epoulery in winter along with 
other feeding stuffs. permanent 
stock of about one thousand head of 
poultry was kept, & in addition forty- 
six sheep were grazed on the land, & 
some of the grass was cut for hay :— 
Held: the land was occupied for the 


of the business under Schedule B., & 
not under Schedule D.—LEAN v6. 
INLAND REVENURF, |1926] 8 C. 15; 
aub nom. LEEN & Dickson v. Bary, 10 
Tax Cas. 341.—SCOT. 


88 {. gem to relief—As joint tenants 
What amounts partnership. |-— 
Resp. & “his sons for several years 
leased & worked a farm jointly, but 
without any deed of partnership. 
Heep Dee de tee the capital, he con- 
‘duc & selling & he 


controlled the Lie Re aera which 
was in his name. He made 
payments to his sons, but. “supplied 


87. 


90. 


91. 


93. 


98a. 
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Add. Annotations: —Consd. Machon 0». 
McLoughlin (1926), 11 Tax Cas. 88. Expld. 
Shanks v. I. R. Comrsa., [1929] 1 K. B. 342. 
Distd. I. R. Comrs. v. Miller, [1930] A. 0. 222. 
Refd. Grainger v. Maxwell, [1926] 1 K.B. 430; 
Tollemache v. I. R. Comrs. (1926), 186 L. T. 
444; Ormond Investment Co. v. Betts, [1928] 
A. ©. 148; Tilling-Stevens Motors v. Kent 
Oounty Council & Transport Minister (1928), 
97 L. J. Ch. 871; I. R. Comrs. v. Dalgety & 
Co. (1929), 98 L. J. K. B. 542; Diggines v. 
Forestal Land, Timber & Railways Co. (1930), 
142 L. T. 509; Sutton v. I. R. Comrs. (1929), 
14 Tax Cas. 662. 


Add. Annotations :—.As to (1) Consd. Leeming 
v. Jones (1929), 141 L. T. 472; Glanely v. 
Wightman (1932), 48 ‘I’. L. R. 644. Refd. Fry 
v. Salisbury House Estate, Ltd.; Jones ». 
City of London Real Property Co., [1930] 
A. C. 432. Generally, Refd. Liverpool Corn 
Trade Assocn. v. Monks, [1926] 2 K. B. 110. 


Add. Citations :—[{1926] 2 K. B. 110; 95 
ies K. B. 519; 134 L. T. 756; 10 Tax Cas. 
442. 


Add. Annotation :—Consd. Ducker v. Rees 
Roturbo peepee Syndicate, I. R. Comrs. 
v. Rees Roturbo Development Syndicate, 
{1928] A. C, 132. 

Exchange transaction.|— Under an 
agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 





consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 
lire were subsequently repurchased for the 
purposes of the contract for £19,386, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes :—Held: in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade.—-MCKINLAY v. JENKINS (H. T.) & 
Son, Lrp. (1926), 10 Tax Cas. 372. 


Annotation :—Distd. Thompson v. I. R. Comrs., I. R. Comrs. 
v. Thompson (1927), 12 Tax Cas. 1091. 


95. Add. Annotations :—Apld. Wilkinson v. I. R. 


Comrs. (1931), 16 Tax Cas. 52. Refd. I. R. 
Comrs. v. Fisher’s Exors., [1926] A. C. 395. 


£20,000 of the price, percentage deductions 96. Add. Citation :—affd. (1924), 12 Tax Cas. 


being made from the amount due on each 


them, on request, with such moneys as 
were necessary for their requirements. 
No record of these disbursements or of 
the financial results of the working of 
the farm was kept :—Held: the facts 
did not justify the inference that a 
partnership had _— existed.—INLAND 
REVENUE COMRS. v. WILLIAMSON 
(1928), 14 Tax Cas. 335.—SCOT. 

se. Arreare—Liability of occupier. ]— 
An occupier of lands, even though he 
he the owner, is not liable for arrears 
of income tax under Sched. 3B. of 
Income Tax Act, 1918, which should 
have been levied upon, & ultimately 
borne by, the former occupier.— 
DOLAN v. JOYcE & KIRWAN, [1928] 
J. R. 559.—IR. 


PART V. SECT. 1, SUB-SECT. 1. 


91 i. Trade association—Co-operative 
company.}—Held: the applt., incor- 
porated under Agricultural Assocns. 
Act, Rt. 8S. B. C. 1911, c. 6, & through 
which was marketed the milk & cream 
product by its shareholders, was 
fable to pay income tax under the 
Dominion Income War Tax Act, 1917, 
upon the balance, less certain allow- 
ances, shown by its financial report for 
the year 1923 in respect of that year’s 
operations & distributed among its 
shareholders aa dividends or interest 
on paid-up capital.—-FRASER VALLEY 
MILK PRODUCER’S ASSOON., v. MINISTER 
OF NATIONAL REVENUE, [1929] 3 
DL. R. 19; 8. Cc. R. 435; affg., 
[1928] Ex. O. RR. 215.—CAN. 

921. Add. Citation: [1914] A. C. 
1001. . 


ad. Distribution of bonus—N ve epee 
to shareholders to take cash— 

tion by company as capital.jJ—A co. 
resolved that its accumulated profits 


586, €. A. 


should be distributed as a bonus 
amougst the shareholders, & that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 108. as should be 
equivalent to the amount to be 
capitalised in satisfaction of such 
bonus; & it was agreed that the co. 
should allot & issue to each share- 
holder his respective proportion of the 
unissucd £1 shares each credited as 
vaid up to 10s., that the shares should 
o credited as paid up to 10s., & that 
the shares so credited should be accepted 
jn satisfaction of the bonus. In the 
books of the co. each shareholder was 
credited with his proportion of the 
bonus in payment of 10s. in respect of 
each of the shares so allotted & issued 
to him :—Held: the proportion of the 
bonus so credited to each shareholder 
was ‘ profits or bonus credited ”’ to 
him within Income Tax Assessment 
Act, 1915-1921, s. 14 (b), & was pro- 
erly included in is income.— 
AMES t. FRDERAL COoMR. OF TAXATION 
(1924), 34 ©. lL. R. 404.—AUS., 
sf. Distribution of property on dis- 
continuance of business by company— 
What is * income.” }|—A reserve made 
up of accretions to the value of real 
estate & goodwill is not ‘‘ income ” 
within Income War Tax Act, 1917, 
s.3(9),buta reserve made up to trading 
profits or that portion of a co.’s income 
which has not beon paid out is undis- 
tributed tncome of the oo., tnless 
before the distribution it has become 
capital.—_-Re ANDERSON ESTarnK, [1925) 
4D. L. R. 116; [1925] 3 W. W. RR. 


35 Man. L. R. 279.—CAN. 
mi. —— —— ——.}—A money- 
lender, visiting Berlin on business, 
purchased a la conse of toilet 
paper. Before delivery been made, 


he found a purchaser in London, to 
whom he re-sold the whole consignment 
at a profit. The transaction was out- 
side the scope of his ordinary business : 
—Held: the transaction, although 
isolated, was an adventure in the nature 
of trade, the profits of which were 
assesrable to income tax under 
Sched. D., Case J].—RUTLEDGE v. 
INLAND REVENUE Comnrs., [1929] 
S. 0. (Ct. of Sess.) 379.—-SCOT. 


t f. -}-—-MORRISON v. MINISTER 
oF Customs & Excian, [1928)2D.L. BR. 
759; [1928] Exch. C. I. 75.—CAN. 


a i. -]}—From the date of 
incorporation to 1920 a co.’s profits 
were allowed to accumulate until G., 
the manager & owner of all the shares, 
declared a dividend of 92 per cent. 
amounting to $40,000 paid out of such 
accumulated profits:—Held;: such 
dividend was not a return of capital, 
but income & subject to taxation.— 
GAGNE v. FINANCE MINISTER, [1925] 
Exch. CG. R. 19.—CAN. 


a ii, ———.]}—HoOrPE v. MINISTER OF 
NATIONAL REVENUE, [1929] Ex. C. lt. 
158.—CAN. 

di. S. P. MACPHERSON v. TAXATION 
CoMR. Nee ea S. R. N. S. W. 106; 
44N.S. W. W. N. 33.—AUS. 

sk. Income of accumulated f 
Unuiler will for benefit of testator’s 
children after twenty-one years.|—Held : 
such income was taxable under Income 
War Tax Act, 1917, as amended by 
10 & 11 Geo. 5, c. 49, 8. 41.—McL&eop 
v. Customs & Excisrk MINISTER, [1925] 
Exch. C. R.105; affd., Sept 3D.L.R. 

8s], —-—.]——-MINISTER OF NATIONAL 
REVENUE v. ROYAL Trust Oo., (1931) 
Ss. C. Rn. 485 , 3 D. L. R, 474,—-CAN. 








Cases 96a—99a. 


96a. Sale of patent rights.|—A syndicate formed 


97. 


97a. 
97b. 


to work & devclop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain forcign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
American patents out & out, the Special 
Comrs. decided that profits on the sale of the 
patents arosc in the course of the co.’s business 
& were chargeable to income tax :—Held: the 
Special Comrs, had not wrongly directed them- 
selves, & there was ample evidence to support 
their conclusion of fact.—DUCKEnR v. Reus 
ROTURBO DEVELOPMENT SYNDICATE, INLAND 
REVENUE CoMRs. v. REES ROTURBO DEVELOP- 
MENT SYNDICATE, [1928] A. 0.182, 97 L. J. 
K.B. 317; 138 L.7.598; 44T.L.R.307; 72 
Sol. Jo. 1713; sub nom. REES ROTURBO NDEVEL- 
OPMENT SYNDICATE, LTD. v. DUCKER, REES Ro- 
TURBO DEVELOPMENT SYNDICATE, LTp. v. IN- 
LAND REVENUE Oomns., 13 Tax Cas.366, H. L. 
a Citation :—affd. (1927), 43 T. L. R. 727, 
Add. Annotation :—Folld. 
(1929), 46 T. L. R. 118. 


S. P. Minus v. JONES (1929), 142 L. T. 337; 
46 T. L. R. 118; 14 Tax Cas. 769, H. L. 


Payments for grant of shop rights of patented 
invention.|—Applt. was managing director 
of a co. engaged in the dyeing industry, & 
also carried on the business of selling yarn & 
machinery on his own account. He had 
invented new apparatus for dycing which 
was patented in the United Kingdom & 
America. IIe exploited this invention by 
providing & selling the necessary machinery 
to firms in America, & he did not dispute that 


Mills wv. Jones 


98. 


99. 


99a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


he was assessable to income tax, under Case I. 
of Sched. D., on the profits made on the 
machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of ‘‘ shop 
rights,” i.e. the right of the purchasers 
to use the machinery & processes in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital payments in respect 
of which he was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery & that 
the grant to the purchasers of ‘ shop rights ”’ 
was consequential on the sale; & therefore 
that the payments for the ‘“ sbop rights ”’ 
must be included with the payments for the 
machinery in the receipts of applt.’s busi- 
ness :—Held : the Comrs. had decided rightly 
on the evidence before them.—BRANDWOOD 
v. BANKER, BRANDWOOD v. INLAND REVENUE 
Comes. (1928), 14 Tax Cas. 44. 


Add. Annotations :—Distd. Dewhurst». 
Hunter (1932), 146 L. T. 510. Refd. Davis v. 
Harrison (1927), 11 Tax Cas. 707. 

Add. Citations :—sub nom. JERSEY’S (LORD) 
ExecoutTors v. Bassom, DERBY (LORD) v. 
Bassom, 135 L. T. 274; 10 Tax Cas. 357. 


J—Applit. owned a stud farm & 
was assessed to income tax under Sched. B. 
in respect of the occupation of the land. He 
was also assessed under Sched. D. in respect of 
fees paid for the services of his stallions. On 
an appeal against the assessment under 
Sched. D.:—Held: the enterprise in con- 
nection with the stallions, being scparate 
from the ordinary enterprise attaching to the 
occupation of the land, was scparately assess- 
able under Sched. D.—GLANELY (LORD) 1. 
WIGHTMAN (1932), 147 L. T. 466; 48 T. L. R. 
644, C. A. 








98 i. Compensation for lose of office. }— 
Where a co. of managing agents 
obtained a certain sum of money as 
compensation for the liquidation of the 
principal co., the amount is a receipt 
arising from business & is, therefore, 
Hable to be assessed to income tax.— 
fie TURNER, Morrison & Co., Lrp. 
(1928), I. L. R. 56 Calc. 211.—IND. 


98 ii. Compensation for war injuries 
paid by American authorities,|—Held : 
on the facta found by the Comrs., their 
conclusion that the sums received were 
income & liable to taxation was not 
justified. —LaIrnpD v. INLAND REVENUR 
Sonne: (1929), 14 Tax Cas. 395.— 


99 i. Stud fces.}|—Applt. was a farmer 
& breeder of horses, & occupied threo 
farms, in respect of which he was 
assessed to income tax under Schedule 
B. He was also the owner of a number 
of stallions which he used for the 
service of his own mares, & in addition 
he sold for fees their services to the 
mares of other owners, the stallions 
travelling ‘‘ rounds ’’ for this purpose 
in the care of his own servants. He 
appealed against assessments to income 
tax made upon him under Schedule D. 
in respect of stallion fees, & the comrs. 
decided that in regard to stallion feos 
the expenses required to make the 
profits from scrvice to mares, plus any 
expenses of keeping up the stud to the 
number of stallions earning fees should 
be allowed, but the number of horses 
to be used for replacement should not 


exceed one-third of those earning fees : 
—Held: applit. was assessable to 
income tax under Schedule D. in 
respect of profits from stallion feos, in 
accordance with the principle laid 
down by the comrs.—MARSHAL v. 
cones (1926), 11 Tax Cas, 524.— 


k. Read now ‘“ 99ai.”’ 

sm. Afoney remitied from branch 
office.}—Money remitted to the head- 
quarters of a firm in British India, 
from a branch situated in a foreign 
country, is presumed to be profits & 
not capital, & is assessable to income 
tax.— He MURUGAPPA CHETTIAR (1925), 
I. L. jz. 49 Mad. 465.—IND. 

sn. Gift of money to jockey from race- 
horse owner after winning race.)—Held : 
an omolument which arose or accrued 
to the jockey by reason of his vocation 
as such, & Hable to assessment for 
income tax.—-WING v. O’CONNELL, 
[1927] h R. 84.—IR. 


sp. Oompensation for detention of 
ships requisitioned by Government.j— 
Held; a trading receipt, & chargeable. 
—ALLIANCE & DUBLIN CONSUMERS’ 
sr Co. v. MSWILLIAMS, (1928] I. R. 1. 


st. Profit from sale of land at enhanced 
price—Whether taxable.}—StTotTr v. IN- 
LAND REVENUE CoMR. (1927), 48 
N. L. R. 471.—8S. AF, 

sw. Profits of company—Maintaining 
& conducting club for benefit of members 
—Whether taxable.}—Re DIBRUGARH 


6 


DisTRictT CLUB, Tp. (1927), Ll. L. R. 
55 Cale. 971.—IND. 





sy. Letting houses Taxable. }-— 
Re COMMERCIAL PROPERTIES, LTD. 


(1928), J. L. R. 55 Cale. 1057.—IND. 
sz. Profits from unlawful enterprise— 
Swecenstakes.|— Profits derived from 
carrying out a sweepstake, being 
profits derived from a criminal enter- 
prise, are not assersable to income tax. 
—HaAYurs v. DUGGAN, [1929] J. Lt. 406. 


— 


sa. Profita from sale of rights of co.—- 
n rsuance of original scheme— 
Whether capital or income.}—Resp. co. 
acquired in pursuance of ita objects 
certain platinum bearing properties 
from a vendor syndicate. The co. 
began development work on one of the 
properties, opening up eome of the 
claims & sinking a shaft. but on en- 
countering a strong flow of water 
epped the work on the und that 
it did not want to expend money on 
a pumping plant, in view of the more 
important work of purchasing all 
properties upon which the reef dia- 
covered by the co.’s technical advisor 
was found by him to exist. The co. 
thereupon purchased certain further 
properties, thereby exhausting its 
cash resources. Thereafter one of tho 
co.’s directors stated that the occurrence 
of platinum in the properties required 
a Jarge working capital, & suggested 
that a new powerful co. should be 
formed to take over the rights held 
by resp. co. The board of resp. co. 


99b. Repaid excess profits duty.|—-Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him :—Held: he 
had been rightly assessed. HLL v. MaTHEWS 
(1925), 10 Tax Cas. 25. 


~}—Nespitr (A. & W.), Lop. v. MItCHELL 
(1926), 11 Tax Cas. 211, OC. A. 

Annotation :—Apld. Olive & Partington v. Rose (1929), 73 

Sol. Jo. 766. 

99d. Repayment after trading ceased.|— 
Held: liable to be assessed to income tax.— 
KIRKE’s Trustees v. INLAND REVENUE 
Comers. (1926), 186 L. T. 582; 11 Tax Cas. 
828, H. L. 

Annotation :—Apld. Olive & Partington v. Rose (1929), 73 


Sol. Jo. 766 
99e. Appropriate case.|—Held: the whole 
amount assessed under Case VI. was correctly 
so assessed.—OLIVE & PARTINGTON, LID. v. 
ROSE (1929), 73 Sol. Jo. 766; 14 Tax Cas. 701. 


99f. —-— Sum set off against unpaid duty.] 
Applit. became liable for the payment of 
excess profits duty in respect of the profits of 
his business in 1918 & 1919. By agreement 
with the Revenue authorities the greater part 
of that duty was not paid when due, but was 
allowed to stand over as an amount due to the 
Revenue. In 1920, however, applt.’s busi- 
ness suffered a big loss & there was a large 
deficiency in duty. By agreement in Jan. 
1923, after setting off the sums due to the 
Revenue from applt. for excess profits duty 
for 1918 & 1919 & those due to be repaid 
by the Revenue to applt. in respect of his 
losses in 1920, a small balance was due to 
applt. & was repaid to him in Jan. 1923. 
Applit. was assessed to income tax for 1923 
on the amount of ‘the excess profits duty so 
sct off, the contention of the Revenue being 
that in effect the excess profits duty for 1918 
& 1919 had been repaid to applt. :—Held: 
the mutual agreement to set off one claim 


99c. 











approved of this & an agrcement, was 
arrived at whereby jn effect reap. co. 
sola its propertics to the new co., 
resp. co. having been assessed to pay 
income tax on the profile arising out 
of the sale :—--Held ; the profits result- 
ing from the sale to the new co. were 
obtained in an operation of business 
in @ scheme for profil making & were 


leakage. The 
ficiencics could 


vv h re 
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99¢. 


against the other amounted to a payment by 
applt. within Finance Act, 1921 (c. 32), s. 36, 
& a repayment by the Revenue, & the amount 
of such repayment was a subject-matter of 
income tax for 1923.—TARRANT v. ROBERTS 
(1930), 47 T. L. R. 199; 76 Sol. Jo. 27; 15 
Tax Cas. 754. 


Profits made in illegal business.])—Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used.—-CANADIAN MINISTER 
OF FINANCE v. Smitu (1926), 42 T. L. RR. 734 ; 
70 Sol. Jo. 941; sub nom. MINISTER OF 
FINANCE v. SMITH, 95 L. J. P. C. 193, P. C. 


Annotation :—Consd. Mann v. Nash (1932), 48 T. Ll. R. 287. 


99h. 


-}+~—In the course of his business as an 
amusement caterer, to the conduct of part 
of which no objection could be taken on the 
grounds of illegality, applt. provided licensed 
victuallers & others with automatic machines 
for use for unlawful gaming :—Held: 
(1) although the profits derived from these 
transactions were the profits of an illegal 
trade, they were chargeable to income tax ; 
(2) profits made from the re-sale of certain 
af the machines were chargeable on the 
ground that only the use of the machines, & 
not their possession, was illegal_—-MANN v. 
NASH, [19382] 1 K. B. 752; 101 L. J. K. B. 
270; 147 L. T. 154; 48 T. L. R. 287; 76 
Sol. Jo. 201; 16 Tax Cas. 523. 





99]. Repayment of sum illegally demanded by 


for vach week of storage, 
deduction for any deficiency duo to of 
deduction 
not be ascertained 
until the casks were removed at the 
conclusion of storage, &, until then, no 
sulin was demandable froin customers. 
Revenue maintained that, in 
estimating the co.’s profits & gains fur 


Food Controller for licence to purchase milk.] 
—Held: in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller.— 
ENGLISH DAIRIES, LTD. v. PHILLIPS, ENGLISH 
DaAIRiIESs, Lrp. v. INLAND REVENUE COMRS. 
(1927), 11 Tax Cas. 597.. 


ultimately compromised by a payment 
£3,000 :—Held: this sum con- 
stituted profits on which the owners 
were liable to income tax, in respect 
that it was conipensation for the loss 
of trading P fils, not for injury to a 
capital asset.—-BURMAH STEAM Srir Co. 
vw. INLAND REVENUN ComRra., [1931] 
S.C. 156; 16 Tax Cas. 67.-—SCOT. 


less a 


fur dec- 


therefore income & not accruals of a 
capital nature. INLAND REVENUE 
COMRS. t. LEYDENBERG PLATINUM, 
Lrp., {1929} App. D. 137.—S. AF. 

sh. Deductions for elevator reserve & 
commercial reserve made from payments 
to farmer by co-operative wheat pro- 
ducers’ association.}—Held : the deduc- 
tions in question are but loans or 
advances under contract made by the 
farmers out of the price of their grain 
to the appit. for carrying on the 
business & acquiring elevators, which 
are all repayable to the grower, & are 
not gains or profits of the assocn. 
within Income War Tax Act, 1917, & 
are not taxable under the said Act.— 
SASKATOHEWAN CO-OPERATIVE WIEAT 
PRODUCERS, LTD. v. MINISTER OF 
NATIONAL REVENUE, [1929] kx. C. R. 
180; affd., [19301 Ss. Cc. R. 402; 3 
D. e R. ] > on e 

sc. Profits of storage of whishy by 
distillery company,)—A distillery co. 
owned bonded warchouses, in which, 
on certain conditions, it undertook to 
store its customers’ whisky, after 
puronaee, for three years, or for a 
onger period, as required. ‘I'he con- 
ditions were (inter alia) that, in return 
for storage, customers should pay to 
the co. a sum caloulated by taking a 
fixed rentchargy per cask of whisky 


purposes of income tax, the weekly 
rent charges fell to bo treated as 
profits accruing week by week, &, 
subject to an allowance being made for 
the deficiencies as ultimately ascer- 
taiued, should be brought into account 
as profits of the year in which they 
accrued :+--Held: the profits from 
storage contracts were noither carned 
nor ascertainable until those contracts 
had been completed, & ought not, 
therefore, to enter into the computa- 
tion of the co.’s profits & gains for the 
puruose of Income tax in any year 

efore that in which the contracts were 
completed.— DAILUAINE-TALIBKER Dis: 
TILLERIES 0. INLAND REVENUE COMRS., 
sear S.C. 878; 15 Tax Cas. 613.— 


sd. Damages for failure to repair ship 
within specified period—--Based on loss 
of pees eupowne purchased a 
ship secondhand, which required ex- 
tensive repairs. The vessel was im- 
deter J put into the hands of 
shipbuilders to carry out tho repairs, 
but they failed to complete the repairs 
until five months after the expiry of 
the period specified in their tender. 
‘The owners having claimed as damages 
a sum based on the estimated profits 
which the ship would have earned 
during the five months, the claim was 


se. Royally.J—Applt. sold to a co. 
land, including minerals, for a cash 
sum, shares in the co., & a royalty, 
s0 called, reserved of 10 per cent. of 
all oil, etc., produced & saved from 
the land free of cost to applt. on the 
premises. The co. covenanted to 
commence & continue drilling opera- 
tions, &, on discovery of oil, to instal 
machinery for pumping it, ete. It 
struck oil, sold all the oil produced in 
1927, & paid to applt., as being the 
royalty under the agreement, one- 
teuth of the gross proceeds thereof. 
Tho question now in issue was whether 
or not appit., in respect of the amount 
so received by her as royalty, was 
assessable by the Crown for income 
tax under Income War Tax Act, 1917 
(Dom.), as amended. Applit. was not 
a dealer in or in the business of buying 
& selling oi] lands or leases :—Held : 
applt. was not so assessable.—-SPOONER 
v. MINISTER OF NATIONAL REVENUE, 
[1931] 8. CG. R. 399; 3 D. L. R. 136; 
revsg., [1931] 1 D. L. R. 723; (1930), 
Ex. C. R. 229.—CAN. 
yments by insurance company 
for loss of profits & aca charyes. }--— 
Bririsn CoLtumpra Firm & Cerpar 
LUMBER Co., LTD. v. MINISTER OF 
NATIONAL REVENUE, [1930] Ex. C. R. 
69.—CAN. 
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Cases 99k—104b. 
90k. Pipe hr ima 


a. V. SECT. 1, SUB-SECT. 2. 


fricity undertaking, i 


Appit. co. carried on business in 

he United Kingdom as literary agente, 
ares on behalf of authors in making 
arrangements with publishers & others for 
the publication or disposal of authors’ 
literary productions. The co. remitted to 
the authors the royalties less the co.’s com- 
mission & expenses. The co. was assessed 
for the year 1925-26 in respect of sums paid 
under such artangements to certain authors 
who were not resident in the United 
Kingdom. The books concerned  werc 
written out of the United Kingdom. The 
co. appealed to Fr Special Comrs. The 
Comrs., in an interim ecision, determined 
that the copyright royalties in question were 
not profits or gains arising from any trade, 
A eae or vocation exercised in the 

nited Kingdom; that they were profits 
or gains arising from property in the United 
Kingdom; & that the non-resident authors 
were assessable in the name of the co. under 
rule 5 of the General Rules. At a further 
hearing the Corrs. held that the assessments 
sbould be under Case VI. of Sched. D, & 
they should be in the amount of the royalties 
less the agents’ commission & incidental 
expenses, so far as they related to the 
royalties brought into charge, & not, as con- 
tended on behalf of the revenue, without any 
such deduction. Both parties appealed :— 
Held: that the royalties were annual Martone 
or gains arising from property in the United 
Kingdom & so were assessable under Sched. 
D; & that allowance should be made in the 
assessments for the aries indicated.— 
CurTIs Brown, ae . JARVIS ; JARVIS v. 
Curtis Brown, Lrp (1929), 14 Tax Cas. 
744; 73 Sol. Jo. 819. 


991. Purchase of bonds cum coupon & simul- 


taneous sale ex coupon—-Tax deducted from 
interest—-Whether balance assessable.|—A 
co. carrying on business as a loan & finance 
co. had dealings in the course of this busincss 
in stocks, shares & other securities. They 
bought Treasury Bonds cum coupon & at the 
same time sold bonds of the same nominal 
value ex coupon. By cashing the coupons 
detached they received interest on the bonds 
less income tax deducted under Sched. C, :— 
Held: the net interest reccived by the co. 
having been taxed under Sched. C. could not 
again be brought into account for the pur- 
pose of the assessment of income tax under 
Sched. D. in respect of the profits or gains 
of the co.’s business.—THOMPSON v. TRUST 
& LOAN Co. OF CANADA, [1932] 1 K. B. 517; 
101 L. J. K. B. 342; 146 L. T. 369; 48 
T. L. R. 209; 16 Tax Cas. 394, C. A. 


99m. Remission of debt.J—-In 1919 applt. co. 


entered into a contract with an oil-producing 
co. for the purchase of petroleum for a 
minimum period of twenty years. Applt. 
co. was adversely affected by the slump in 
the petroleum business in 1921 & was unable 


ENGLISH AND Empire Dicest SupPLEMENT. 


oil supplied, etc. Accounts of applt. co.’s 
business were made up for the year ended 
June 30, 1921, & for the eighteen months 
ended Dec. 31, 1922. At June 30, 1921, the 
agreed amount owing to the oil-producing 
co. under the contract was £1,073,281; at 
Sept. 30, 1921, the amount was #1,270,2 apie 
Under the terms of an Layee 

Nov. 25, 1921, applit. co. paid to the age 
co. the sum of 25,000 & was released by the 
producing CO. from its age hi gee ee ot 

alance remaining due, viz., £945 

amount 80 released was carried ieee a 
applt. co.’s balance sheet & was shown as a 
separate item under the head ‘ Reserve ”’ 
at Dec. 31, 1922. The Crown contended 
that the amount released should be brought 
into account in computing applt. co.’s profits 
for purposes of income tax & Corporation 
Profits Tax, either in the account for the 
eighteen months to Dec. 31, 1922, or, alter- 
natively, in the account for the year to 
June 30, 1921, that account being re-opened 
for the purpose. The Special Comrs. held 
that the amount released should be brought 
into the profit & loss account of the co. for 
the eighteen months to Dec. 31, 1922 :—Held : 
the amount remitted should not be included 
as a receipt in the account for the eighteen 
months to Dec. 31, 1922, & the account for 
the year to June ’30, 1921, should not be 
re-opened & adjusted by reference to the 
remission.— BRITISH MEXICAN PETROLEUM 
Co., Lrp. v. Jackson, British MEXICAN 
PETROLEUM Co., Lrp. v. INLAND REVENUE 
,OMRS. (1932), 16 Tax Cas. 570, H. L. 


100. Add. Annotations :—Consd. I. R. Comrs. v. 


Forth Conservancy Board, [1929] A. C. 213; 
Leeming v. Jones (1929), 141 lL. T. 472. 
Refd. Forth Conservancy Board v. I. R. 
Comrs., [1931] A. ©. 540. 


104. Add. Annotations :—Consd. I. TR. 


Comrs. 

Forth Conservancy Board, [1929] A. C. 213. 
Apid. Forth Conservancy Board v. J. R. 
Comrs., [1931] A. C. 540. Refd. Brighton 
College v. Marriott, (1926] A. C. 192; 
Salisbury House Estate v. Fry (1929), 98 
L. J. K. B. 722; ht. Comrs. v. Sneath 
(1932), 48 T. L. R. 241. 


104a. Government grant to dock company.}— 


Moneys received by a dock-owning co. from 
a grant made by the Unemployment Grants 
Committee under authority of a vote of 
Parliament to assist them in carrying through 
the work of extending their docks are not 
profits or gains of the trade carried on by 
the co. within Oase 1 of Sched. D. of 1918 
Act.—Crook v. SEAHAM HARBOUR Dock 
‘o. (1931), 96 J. P.13; 48 T. L. R. 91; 75 
Sol. Jo. 830; 30 L. G. R. 37; sub nom. 
SEaHAM HARBOUR Dock Co. v. CROOK (1931), 
16 Tax Cas. 333, H. L. 


Annotation :-—Distd. Westcombe v. Hadnock Quarries, Ltd. 
(1931), 16 Tax Cas. 137. 


to meet its liability under the contract for 104b. River eee income applicable in 


price of gas by an amount estimated to the purpose to which rey vey applied. 
yiold an additional revenue of £5,000 @ -—ALLOA MAGISTRAT 


wae Inere in wri lus to the estimated require- REVENUE COMRS., 1931) 8 F oS rik 
de Dey in Bite tricity au any. mee ments o the gas undertaking. Sums 16 Eas pues 451, OT. 
town council incurred a deficit on oe of 25,000 were thereafter. annually namission of electricity & 
workiug of ita electricity und debited in the accounts of the gas supply ¢ “paw through : Hela : 
The council was also the Socal eather undertaking & credited in those of the the not carry on business 
carrying on the manufacture & thority electricity undertaking :-—Held: these of “ manunobarer , within Assoaamont 


bution of gas within the area, i sums of £5,000 were property included Act 
r to meet the deft, on te cae in the profits of the gas undertaki 2 
increased the ucome tax purposes, irres 


e 10 (1) (dN-—~Re Corema 
ngfor Nor. Ont. Lignt & PowER Oo. Ci (tg375 
ive of 600. a R, 406.—CAN, 


diseretion of Conservancy Board.}—~A con- 
wervancy board was esta by statute to 
preserve & improve a river & firth & to 
control ‘the navigation therein. Its members 
were appointed or elected by local authori- 
ties, Govt. departmente, railway cos. & ship- 
owners. It possessed wide powers to dredge, 
light, buoy & otherwise improve the naviga- 
tion of the river, & it was empowered to levy 
dues on vessels entering the river or firth. 
These dues constituted ita sole revenue, & 
were directed by statute to be applied to the 
oses of the undertaking as the Board 
ight determine :—Held: the board was 
assessable to income tax on the surplus 
revenue arising from these dues under 
Oase VI. of Sched. D of 1918 Act.—Forra 
CONSERVANCY BOARD v. INLAND REVENUE 
Comrs., peel O. 640; 100 L. J. P. 0.198; 
146 L. T. 121; 06 J. P. 160; 47 T. L. R. 
429; 75 Sol. Jo. 359; 29 L. G. R. 641; 
nom. INLAND REVENUE Comrs. v. FortTH 
LOPE ANCE Boarp, 16 Tax Cas. 103, 


112, Add. Annotations :—Distd. Forth Con- 
servancy Board v. I. R. Comrs., [1931] A. C. 
540. Refd. I. R. Comrs. v. Forth Con- 
servancy Board (1928), 14 Tax Cas. 709. 


112a. Company—Carrying on several businesses. |— 
A. cO. may carry on more than one trade 
within 1918 Act, Schedule D., Case I. 
- Whether the activities of a co. constitute one 
business or two separate businesses is a 
uestion of fact.—ScaLEs v. THOMPSON 
GEORGE) & Co., Lap. (1927), 188 L. T. 331; 

13 Tax Cas. 83. 


113. Add. Citation :—10 Tax Cas. 29. 

Add. Annotations :—Expld. Leeming v. Jones 
(1929), 141 L. T. 472. Distd. Jones v. Leeming, 
[1980] A. C. 415. Refd. Re Bankruptcy 
oe a (No. 292 of 1928) (1928), 44; T. L. R. 
633; I. R. Comrs. v. Lysaght, [1928] A. C. 
234; Rees Roturbo Development Syndicate 
v. I. R. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 366; 
Forth Conservancy Board v. I. R. Comrs., 
[1931] A. CO. 640. 


114. Add. Citations : — [1927] A. ©. 312; 96 
L. J. K. B. 379; 136 L. T. 5680; 43 T. L. R. 
1163; 71 Sol. Jo. 18; 11 Tax Cas. 207, H. L.; 
affg., {1926} 1 K. B. 550. 

Add. Annotations :—Refd. Kirke’s Trustees 
v. I. R. Comrs. (1926), 186 L. 'T. 582; Nesbitt 
v. Mitchel (1926), 11 Tax Cas. 211; Con- 
stantinesco v. R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamship Insce. Assocn. v. 
Ogg (1927), 13 Tax Cas. 184; I. R. Comrs. v. 
Newcastle Breweries (1927), 12 Tax Cas. 927; 
Rees Roturbo Development Syndicate v. I. RB. 
Comrs., Rees Roturbo Development Syndicate 
v. Ducker (1928), 18 Tax Cas. 366; Jones v. 

ing, (1930) A. ©. 415; Taxes Comrs. v. 
British Australian Wool Realization Assocn., 
Ltd. (1930), 47 T. L. BR. 57. 


114a. ‘‘ Turning over ’’ cotton mills.|—During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as “‘ burg Oe i 
a cotton mill, 4.¢. acquiring a controlling in- 





ment of the munict 
PART Vv. SECT. 2, SUB-SECT . 1A. was a trade or ag igo 


110 1. club—-Charging visitors which were assessable come tax Seas.) 419.—SOOT. 
for use of i Sen : ah manage- under Sched. D., Case i -OuaocRaEn 


Vol. XXVIUIL.—Income Tax. Cases 104b-—116a. 


terest in the mill, organising ite administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, eae eae y of the 
same persons engag ‘‘turning over ”’ 
three other mills. In each case a profit 
resulted to applt. On Mar. 24, 1028, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until ap 18, 1923; notice was given 
to applt. on May 6, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923 :—Held: (1) though each adventure 
of ‘‘ turning over’’ a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax; (2) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time.—PICKFORD v. QUIRKE, PICKFORD v. 
INLAND REVENUE Comps. (1927), 188 L. T. 
500; 44 T. L. R. 15; 18 Tax Cas, 251, O. A. 


114b. ——— Isolated transaction—Assignment of 


option. ]—Resp. joined with three other persons 
in obtaining an option to purchase a rubber 
estate in the Malay Peninsula. As the 
estate was too small for resale to a co. for 
public flotation, they acquired a further 
option to purchase an adjoini estate. 

timately the two estates were sold to a co. 
at a profit. Resp. having been assessed to 
income tax on a sum representing his net 
share of the profit appealed. ‘The Comrs. 
found that resp. acquired the property or 
interest in the property with the sole object 
of turning it over again at a profit, & that he 
at no time had any intention of holding the 
property or interest as an investment, & 
confirmed the assessment. They subse- 
quently found, on the case being referred 
back to them, that the transaction was not 
a concern in the nature of trade :—Held: 
having regard to the finding of the Comrs. 
that the transaction was not a concern in 
the nature of trade, & to its being an isolated 
transaction of purchase & resale of property, 
the profits arising therefrom were not in the 
nature of income but were an accretion to 
capital, & were therefore not subject to tax 
under 1918 Act, Sched. D, Case VI.—JonzEsS 
v. LEEMING, [1930] A. C. 415; 99 L. J. K. B. 
818; 148 L. T. 60; 46 T. L. R. 296; 74 
Sol. Jo. 247; sub nom. LEEMING v. JONES, 
15 Tax Cas. 333, H. L. 


116a. Profits from ownership of land——Whether 


Schedule A. assessment conclusive—Com- 
pany letting out offices— Rents & profits 
from contracts for services.)—A co. formed 
to acquire, manage, & deal with a block 


oe courses GOLF Course ComMMITTEE v. INLAND 
the profits of . (Ct. of 


Comrs., [1929] 8. © 


aan or :—Expld. Hoare & Co. 1. 


Canada (1933), 48 T. L. Rt. 209, Refd. I. 2. Comrs. v. 
Scottish Central Vlectric Power Co. (1931), 145 L. I. 169. 


116b. 


119 i. 
ante.-—-SCO T; 


trade on sale of busincsa.}—lLesp. & 


of buildings let out the rooms as un- 
furnished offices to tenants. The co. pro- 
vided a staff to operate the lifts & to act 
as porters & watch & protect the building. 
The co. also provided certain services, suc 
as heating & cleaning, for the tenants if 
required. at an additional charge. For each 
of the four years ending April 5, 1925, 1926, 
1927, & 1928 the co. was assessed under 
Sched. A to income tax on the gross value of 
the building as appearing in the valuation 
list under the Valuation (Metropolis) Act, 
1869 (c. 67). The co. admitted ite liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but the Crown claimed in making 
the assessments under Sched. D to include 
the rents of the offices as part of the receipts 
of the trade, making allowance for 
assessed under Sched. A :—Held: the rents 
were profits arising from the ownership of 
land in respect of which the assessment 
under Sched. A was exhaustive, & they 
therefore could not be included in the 
assessment under Sched. D as trade receipts 
of the co.— F Ry v. SALISBURY HoUsE ESTATE, 
LID.; JONES v. CiTy OF LONDON REAL 
PROPERTY Co., Lirp., [1930] A. C. 482; 99 
L. J. K. B. 4038; 143 L. T. 77; 46 7.1L. R. 
336, 358; 74 Sol. Jo. 282; 15 Tax Cas. 266, 
H.L.; affg., S.C. Sarispury Houses Estates, 
Lrp. v. Fry, [1930] 1 K. B. 304, C. A.; & 
Ciry oF LONDON REAL PROPERTY Co. ». 
Jones, 45 T. L. R. 573, C. A. 

Yoliyer (1932), 48 


onsd. Thompson v. Trust. & Loan Co. of 
v 


256. 








Licensed houses owned by brewery 
company.}—Hoare & Co., LTD. v. COLLYER, 
No, 292b, post. 


118. Add. Annotations ;:—Consd. Leeming v. Jones 


(1929), 141 L. T. 472. Folld. Glancly v. 
Wightman (1932), 48 T. L. R. 644. Refd. 


—— Poultry farm.]- 
LEAN t. INLAND REVENUE, No. 77 1, 
; ; sn. Carrying 
sf. Differcnce in value of stock-in- amounts to— 


on 


118a, ——  -——— 
119a. ‘** Trading 


120. 


nN, [1927] S. C. 251; 11 Tax Cas. 
-—SCOT. 


a trade-—What 
Question of law.}—The 
question whether a taxpayer in buylog 
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Jersey’s Exors. v. Bassom, Derby v. Bassom 
(1926), 185 L. T. 274; I. BR. Comrs. v. 
Lysaght, [1928] A. ©. 284. | ; 
—}—-GLANELY (LORD) v. 
WIGHTMAN, No. 99a, ante. 
*? ._. What amounts to — Opera- 
tions of partnership during winding up.]— 
Resp. firm ed on a large business of 
corn & seed merchants between Mar. 1923 
& Mar. $1, 1926, when the partnership 
which was for a limited time came to an end. 
Under Partnership Act, 1890 (c. 39), s. 88, 
the partners, after dissolution, bad authority 
to bind the firm, & their rights & obligations 
continued so far as necessary to wind-up 
the affairs of the partnership. At the time 
of dissolution, on Mar. 31, there were large 
contracts outstanding, & in the course of 
completing those contracts after dissolution 
a profit of £6,190 was made in the year 
ending Apr. 1927, which was assessed to 
income tax. In the course of the winding- 
up, large ae of grain were delivered, 
payments for which were recovered & freight 
was paid; other items dealt with were dis- 
charging, lighterage, & storage of grain, 
arbitration fees, & gratuities to the late 
employees, bank charges, & interest. During 
the winding-up the partners & staff were thus 
employed, & the gratuities to the staff were 
iven for their work. The comrs., on those 
acts, decided that the partners were trading 
during the winding-up, & the profits of such 
trading were consequently liable to income 
tax :—Held: what was done after dissolution 
constituted trading, the profits of- which were 
rightly assessed to income tax.—HILLERNS & 
FOwLER v. MURRAY (1932), 146 L. T. 474; 48 
T. L. R. 213; 17 Tax Cas. 77, C. A. 


Add. Annotations :—As to (2) Consd. Alabama 
Coal, Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232; Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Rees Roturbo 





8. C. 206: 15 Tax Cas. 419.—SCOT. 
sv. Profits from change of invest- 
menis.}—-An insurance co. was cm- 
powered, in terms of its articles of 
ASSOC, sell, ... deal with & 


his partner sold their business to a co. 
Thry treated their stock-in-trade as 
being of the value of £44,357. but the 
co. treated it as being worth £58.3883 ; 
—Held:; the difference between tho 
two sums was not a profit derived from 
the business of the partnership, & 
resp. was not assessable for income tax 
in respect of his share of sech difference. 
— Doucntry v. CoMR. oF TAXES, (3927) 
A.C. 327; 96L. J. P.C.453; 136 L. T. 
706; 43 T, L. R. 207.—-N.Z. 


sl. Sale by lumber company of timber 
at profit.\—Heid: not a sale in the 
oO ry course of trading by the co., 
but a sale of part of its capital assets, 
& tho amount received was an apprecia- 
tion of capital—A.-G. ror BRITISH 
COLUMBIA v. STANDARD LUMBER Co., 
LYD., {1926} 2 Ww. Ww. R. 167 > 36 

° C. R. 481.—CAN. 

sm. Purchase, conversion, & re-sale 
of shin—Isolated transaction.}—A ship 
repairer, a blacksmith, & a fish sales- 
man’s employee, who had not pre- 
viously been connected with each other 
in businces, bought a cargo steamer, 
converted it, partly by their own 
labour, into a steam drifter, & sold it 
within four inonths of the date of 
purchaso at a profit:—Held;: the 
transaction, though isolated, was the 
car g on of a trade, the profits of 
which were assessable to income tax.— 
INLAND REVENUE Comms. v. Livina- 


& selling Jand was carrying on the trade 
or business of a land jobber so as to 
make the proceeds of such sales part of 
his gross income is a question of law, 
& an inference drawn by the Spccial 
Income Tax Ct. from the facts found 
by it does not bind the ct. to which 
a@ case has been stated under sa. 60 of 
Act 40 of 1925.—INLAND REVENUE 
ers v. STOTT, [1928] App. D. 252.— 


_ 80, Statutory trustees managing recrea- 
tion ground.|-—A body of trustees were 
appointed under a provisional] order to 
hold & manage certain land in a burgh 
as a recreation ground. The ees 
were in ere elected by the holders of 
Beason tickets of admission to the 
ground, & in part appointed by the 
town council of the burgh from among 
jts members. The ground was laid out 
in gardens, tennis courts, & bowling & 
putting greens & was open to the 

ublic on payment, admission being 


Y season, monthly, fornightly, or 
daily tickets. The great raniarlt 


those admitted were daily 
holders. The revenue of the trustees 
from the sale of tickets exceeded the 
expenses of management :—Held: the 
trustees carried on a trade or business 
& not a mutual assocn. for the benefit 
of a body of subscribers.—INLAND 
REVENUE COMRS. v. STONEHAVEN 
RECREATION GROUND TRUSTER, [1930] 


10 


turn to account any of the assots of 
the co.” ‘Ihe co. invested its reserve 
funds in British Govt. securities. 
From the date of the co.’s incorporation 
in 1919 till 1928 it occasionally changed 
its investments in these securities. In 
several years there were no sales of 
investments. in 1928 the co. made a 
profit of £4,800 on the realisation of 
certa. investments. The General 
Comrs. found that this profit was not 
made by tr & was not assessable : 
—Held: tho question whether a profit 
was made by trading was one of fact 
& there was evidence justifying the 
finding of the Comrs.—I. R, ComMRs. v. 
SCOTTISH AUTOMOBILE & GENERAL 
INSURANCE Co., [1932] 8. C. 873; 16 
Tax Cas. 381.—SCOT. 


PART Vv. SECT. 2, SUB-SECT. i_ B. 


d i, Formed to acquire —_._ 
Profit on resale.)}--A limited co. was 
formed in 1911 to acquire a heritable 
estate belo to a trust, the share- 
holders being the beneficiaries of the 
trust. The objects of the co., as set 
forth in its memorandum of assocn., 
included the purchase, development, & 
sale of heritable property.. The oo. 
held the estate til] 1921, after which it 
gradually sold porns of it. It also 

ought in 1911, & re-sold in 1926, 
ano heritable pro y :—~—Held : 
the co. was assessable income tax 





121. 


122. 


122a. ——- Managing 


Annotation :-—C 


Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 18 Tax Cas. 366. G y, Refd. 
Hall v. I. R. Comrs. (1926), 185 L. T. 759. 
Add. Annotations :—Distd. Alabama Coal, 
Iron, Land & Colonization Oo. v. Mylam 
(1926), 11 Tax Cas. 282. Refd. Taxes Comrs. 
v. British Australian Wool Realization 
Assocn., Ltd. (1930), 47 T. L. R. 57. 

Add. Annotalion :—Refd. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 18 Tax Cas. 366. 

trust lands for benefit of 
holders of Alabama bonds.}—Held: a trading 
co., & assessable on profits made in the 
realisation of such lands.—ALABAMA OOAL, 
Iron, LAND & COLONIZATION C©o., LTD. v. 
Mytam (1926), 11 Tax Cas. 282. 

onsd. Taxes Comrs. v. tish Avetrevad 


Bri 
Wool Realization Assocn., Ltd. (1930), 47 T. L. R 
122b. Sale of property by builder & contractor. ]-— 


128. 
125. 


127. 


128. 
129. 


180. 
131. 


131la. 


wndor Sched. D, Case I., on the protits 
earned on these transactions, in respect 


that 


carrying on a 
heritable roperty.-— BALGOWNIE LAND 


RUST, ™, wv. INDLA 
Comns., (1929] 8 C. 790; 14 Tax Cas. 
-— SCOT, 


Sprers & Son, LTD. v. OGDEN (1932), 17 
Tax Cas. 117. 

To cross-references before this case add: 
‘* See, also, Finance Act, 1927 (c. 10), s. 24.” 
Add. Annotation :—Refd. I. R. Comrs. v. 
pores Agricultural Soc. (1927),44T.L. R. 


After this case add: ‘ see, now, Finance Act, 
1924 (c. 21), s. 23.” 

Add. Citations :—95 L. J. K. B. 856; 10 Tax 
Cas. 213. ' 

Add. Annotations :—Generally, Consd. Girls’ 
Public Day School Trust v. Ereaut (1930), 99 
L.J.K.B.648. Refd. General Medical Council 
v. I. R. Comrs., English Branch Council of 
Gencral Medical Council v. Same (1928), 97 
L. J. K. B. 578; Stoke-on-Trent Revenue 
Officer v. Stoke-on-Trent Assessment Com- 
mittee & Potteries Electric Traction Co., etc., 
etc. (1930), 143 L. T. 650. 


Add. Annotation :—Refd. Levene v. I. ht. 
Jomrs., [1927] 2 K. LB. 38. 

Add. Citation :-—10 Tax Cas, 424. 

Add. Annotation :—Refd. Levene v. I. R. 
Comrs., [1928] A. C. 217. ~ 

Add. Annotation :—Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

Add. Annotations :--As to (1) Consd. I. R. 
Comrs. v. Lysaght, [1928] A. C. 234 ; Proctor 
v. Ryall, Ryall v. Proctor (1928), 14 Tax Cas. 
204. <As to (2) Refd. Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416. Goereey Refd. 
Levene v. I. R. Comrs., [1927] 2 K. B. 38. 
——.]—Applt. was em- 
ployed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
paid. He was in England on leave from 
June to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 











thoy were prot accruing from 


o of buying & selling able.—WRIiGHT Pv. 


ND REVENUE 


Annotations :—Consd 
L. TT. 125: EF 
Todd, [1929] A. C. 1. 


the land had been bought as an 
investment of capital 
an accretion to capi 


he profit was 
» & not tax- 
PUTY COMR. OF 
Taxes, [1927] 5. A.S. R. 212.—AUS. 


sq. Profits on re-sale of land.}—Held : 
the premises were bought with the 
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banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919, & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
D., Case V. is wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in Iingland in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Special Comes. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad :—Held: inasmuch 
as applt.’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V.— FLEMING v. WILKINSON 
(1925), 10 Tax Cas. 416, C. A. 


181b. ———.]—-Consideration of the meaning of the 


expressions ‘‘ resident’ & “‘ ordinarily resi- 
dent’? in Income Tax Act, 1918 (c. 40).— 
LEVENE v. INLAND REVENUE Comrs., [1928] 
A. C. 217; 97 L. J. K. B. 377; 139 L. T.1; 
44 T. L. R. 374; 72 Sol. Jo. 270; 18 Tax Cas, 
486 H. L. 


annouions :—Distd. I. R. Comrs. v. Lysaght, [1928] A. C. 


onsd. R. v. St. Marylebone Income Tax Comrs., 


Ex p. Schiesinger (1928), 13 Tax Cas. 746; Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. 


181c. —-—-.]—No special or technical meaning is 


attached to the terms “resident” & 
‘‘ ordinarily resident ’’ as used in 1918 Act; 
accordingly the question whether a person 
is ‘“‘ resident’’ & ‘‘ ordinarily resident ’’ in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence 
there is not casual or uncertain, but is in the 
ordinary course of his life.—INLAND REVENUE 
Comrs. v. LysaGaut, [1928] A. C. 284; 97 
L. J. K. B. 385; 189 L. T. 6; 44 TT. L. R. 
374; 72 Sol. Jo. 270; sub nom. LYSAGHT 
. ae REVENUE Comrgs., 13 Tax Cas. 


. Morley v. Lawford & Co. (1928), 140 
tian Delta Land & Investment Co. vw. 
Apld. I. v. St. Marylebone Income 
Gomrs., Ez p. Schlesinger (1928), 13 Tax Cas. 746. 


-.J—INLAND REVENUE ComRs. v. ZORAB 
(1926), 11 Tax Cas. 289. 


Annotation :—Refd. I. R. Comrs. v. Brown (1926), 11 Tax 
Cas. 292 


 eeitenedaa ited 





me 





business operations in the course of 
carrying on & scbeme for profit making. 
—BROWN v. STATE TAXATION COMR. 
(1927), 30 W. A. L. R. 30.— AUS. 


sr. Licensed premises—Sale of interest 
in—Sum recovered for gnodwill.}—The 


684 ; intention of being used in the business amount of the consideration received 

d fi. —— Company letting hr of a tailor which applt. was then for the sale of the goodwill of a hotel 
Sale of flate—Realisation of capttal,}— carrying on, & not with a view to profit property held by the vendor as leaseo 
INLAND REVENUE COMRE.%.HYNDLAND on re-salo. The proper test is whether is income assessable to income tax under 
INVESTMENT Co., Lip. (1929), 14 Tax the Lae made was an enlargement of Income Tax Act, 1924, 8. 11 (2).—Re 
Cas. 694.—SCOT. - capital arising from the mere realisa- Income Tax Act or 1924 (No. 2), 


sp. 


Agricultural land.J}~Held: as 


I 
tion of property, or was a gain madein [1928] S. R. Q. 333.—AUS. 
ll 


1316. —— 


18le—157.  Excissu anp Exrren Diarst SuPPLEMENT. 


.]—~INLaNp 
{1926), 11 Tax Oas. 202. 


181f. Trade carried on by sales agent for foreign 


182. 


136. 


139, 


140. 


141. 
142. 
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countries of manufacturers in United King- 
caper ant ip entered into separate agree- 
ments with each of a number of manu- 
facturers in the United Kingdom, under 
which he was appointed as their sales agent 
in specified ‘“‘ agency districts’ in countries 
out of the United Kingdom, undertaking 
generally (inter alia) to promote in the 
district the sale of the manufacturer’s goods. 
The manufacturers supplied advertising 
material but all other expenses were met by 
appit. out of his remuneration, whieh con- 
dated of commission only, based on the net 
cash received by the manufacturer in respect 
of all goods shipped to the relative agency 
district, with a small guaranteed minimum 
The whole of the commission was paid into 
an account in a bank in England. Between 
Nov. 16, 1916, & June 16, 1928, applt. was 
in the United Kingdom for the following 
periods only: Apr. 14, 1919, to Aug. 10, 
1919; July 26, 1920, to Nov. 22, 1920; 
Dec. 20, 1921, to Apr. 12, 1922. He returned 
to England again on June 16, 1923. When 
in England applit. visited the ‘manufacturers 
with whom he was under agreement, to 
discuss business matters & to receive instruc- 
tions. He lived, when in England, at a 
house, the property of his wife, in which his 
wife & children lived continuously :— 
Held; the trade was at least in part carried 
on in the United Kingdom & that the 
assessments should be confirmed.—SpPrmrs v. 
MACKINNON (1929), 14 Tax Cas. 386. 

Add. Annotation :—Retd. a {London) v. 
Lethem, Muller ani v. I. R. Comra., 
(1927] 1 K. B. 780 

Add. Annotations :—Apprvd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A.C.1. Refd. Baclz v. Public Trustee, {1926} 
Ch. 868. 

Add, Annotations :—As to (1) Distd. Noble v. 
Mitchell (1926), 43 T. L. R. 102. Consd. 
aoe: v. Burma Corpn. (1929), 98 L. J. K. B. 
69 Generally, Consd. Egyptian Delta Land 
& Investment Co. v. Todd, [1929] A. C. 1. 
Add. Annotation :—As to ( 1) Refd. Cockerline 
er i Co. v. I. R. Comrs. (1930), 47 


Add. Annotation :—Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A.C. 1. 


Add. Annotations :—Consd. ag v. Burma 
Corpn. (1929), 98 L. J. K. 693. Refd. 
Proctor v. Ryall phos v. Procte: (1928), 
14 Tax Cas, ire : tian Delta Land & 
Investment Co. v. Todd. [1929] A. O. 1. 


of 


NLAND REVENUE CoMRS. 9. BROWN 142a. 


144. 


144a. 


145. 


153. 


155. 


156. 


157, 


consideration in sg voelage io the place 
residence of the , 


. By resident direstor under powe 
Atéeuaiy:_Protts retained Abrend.\—-Aprita., 

insurance & reinsurance brokers & agente in 
London, had an office in Paris for the ose 
direct insurance oe ee: igs for w 

ey acted as agenta, & applts. in some cases 
r ted the game cos. in London & in 
Paris. A resident director of applits. had the 
sole conduct of the Paris b under a 
pore © of attorney. The results of the Paris 

usiness were incorporated in applts.’ balance- 

aheets, but no part of the French profits was 
remitted to London pilin ag the power 
of attorney did not, except as against third 
parties, divest the direc in London of 
their power of control over the French busi- 
ness, applite. were assessable to income tax 
on the whole of their profits, Cg rae ig CS 
of the Paris office.—NoOBLE Ae 
MITCHELL (1926), 43 T. L Pion: 
Add. Annotations :—Expid. gree Delta 
Land & Investment Co. v. Todd, [1929] 
A. ©. 1. Refd. Baelz v. Public Trustee, 
[1926] Ch. 868. 


———.|—A_ co., which is registered in 
England but carries on ite real business 
abroad, does not necessarily reside in 
England, 80 as to be liable fed income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such as having.a registered 
office & Roepe a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on.—HGYPpTIAN 
DELTA Lanp & INVESTMENT Co., Lrp. v. 
Topp, [1929] A.C.1; 98 L. J. K. B. 1; 140 
L. T. 50; 44 T. L. ® 747; 72 Sol. Jo. 545 ; 
eub nom. "Topp v. EaypTian Dera LAND & 
oo Co., Lrp., 14 Tax Cas. 119, 





Add. Annotation :—Ae to (1) Consd. Egyptian 
Ce Land & Investment Co. v. Todd, [1929] 
A. CT 1. 

Add. Annotation :—Refd. I. R. Comrs. v. 
Cavan Central Co-op. ee & Dairy 
Soc. (1917), 12 Tax Cas. 1 


Add. Annotations ;:—Apld. 
Land & Investment Gor v. 
1. Mentd. Baelz v. Public 
Oh. 883. 


Add. Annotation :—Consd. Michael Faraday, 
eae & Biller v. Carter (1927), 11 Tax 


Add. Annotations :—Aa to (1) Refd. Rees 
Roturbo Development Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndi- 
cate v. ‘Ducker (1928), 18 Tax Cas. 866. Ae 
to (2) Consd. Egyptian Delta Land & Invest- 


elta 
"odd, (1020) A C. 
Trustee, [1926] 


Africa with the exce 


ception af ot six miles 
situate in Southern C. 00 


ee 


at. General rule.|\—A partnership Income Tax COMR. ¥. Tica owed elise ciiuate wiolle tn Souther 
resides, for purposes of income tax, TANJORE aT  NEGAPATAM * (1997) Rhodesia. ©. co. its head office 
at the place where its real business I. L. R. 50 Mad. 847.—IND. & = qenerel onl in England, but 1t also 
carried on. a te centeal ts offices Buluwayo, 
ment, & control of the whole of it ta PART V. 6ECT. 2, SUB-SECT. 2.—O.  & stadt conducted & 


business actually abides. There 
be two such places of realdence, but th the 
suggested nd resi 


inane of some 
ship bea her 
e 


management of the b 
The questi ee 


partners actual laces 
of residenge is. "s wholly ae evant 


g26C0: 
rely have a delegation of the man 

ortion of the actnee i 
rebelabhes extensive, but 
legation of some Leal lay of the 

whole. 

on 88 ed where the fr individual lt age 
have 


oes not reside. 
railway cos. were sas prea ilpaaetr 


144 i. Teen ¢ in England— 
Bust ma via ps ba 


railway situate wholly in in Patupien 
Baat own 
situate wholly in  Porengness 


12 


C. co. worked the 


oO esian 
a line of by the latter co. within  outhers 
Rhodesia Income Tax Ordinance 20 of 
1915,.--RHODES 


a line 14 RYB Com. 
East {1935} ADD. D. 138.8. Ar. 


ment Oo. v. Todd, [1920] A.C. 1. Generally, 
Refd. I. R. Comrs. v. Cavan Central Co-op. 
Agricultural & Dairy Soc. (1917), 12 Tax 
Oas. 1; Lysaght v. I, R. Comrs., [1927] 2 


158. Add. Annotation :—Consd. Bevntian Delta 


160. 


164. 


rar ee Investment Oo. v. Todd, [1929] 
Add. Annotation :—Consd. E 
end A Investment Oo. 


Add. Annotation :—Refd. 
ra oe Investment Oo. 


tian Delta 
v. Todd, [1929] 


Hgyptian Delta 
v. Todd, [1929] 


166. Add. Annotations :—Refd. Maclaine v. Eccott, 


168. 


168a. 


PART V. SECT. 2, SUB-SECT. 3.—A- 


sx. Salary earned c& received in 
Canada by pom residing in foreiyn 
pled a WBS eld; such person was not 
assessable by tbe corpn. of the city 
where he earnod his salary.—Re Fo 
& WINDSOR CORPN. (1925), 57 O. L. R. 


243.—CAN. 


sy. Royalties received in Canada by 


Held 
Re 
4D. 


sa. Realisation of wool by Imperial 
Government-——Wheth 
Victoria.]—-Pursuant to an agreement 
between the Imperial & Commonwealth 
Governments, ros 


ead 


aie e rol uired f h 
8 us of wool aog or the war, 
distribu 


& 


Commonwealth Govt. transferred to 


the 


Australian wool & in cash its share of 

rofits already re 
fon of the issue of priority wool 
certificates & 
nominees, the woo 
co. also agreed with the Imperial Govt. 


Pore ALLIANOE oat Lrp., (1926) 


[1926] A. C. 424; Nielsen, Andersen v. 
Collins, Tarn v. Scanlan (1926), 1385 L. T. 
744; Whitney v. I. R. Comrs., [1926] A. C. 37; 
Belfour v. Mace (1928), 188 L. T. 888; 1. R. 
Comrs. v. Pakenham, J. R. Comrs. v. Long- 
ford, [1928] A. ©, 252. 


Add. Annotations :—Consd. Maclaine  v. 
Eccott, [1926] A. C. 424. Apld. Tarn »v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L.R.53. Refd. Lysaght 
v. I. R. Comrs., [1927] 2 K. B. 56. 


Foreign shipping company.]—(1) With 
a view of avoiding delay in bringing before 
the ct. revenue appeals on cases stated by the 
General or Special Comrs., henceforward 
points of argument need not be delivered & 
the case may be set down by either party. 
2) A Danish co. & an English co. established 
a line of steamers between Copenhagen & 
Hull, & the English co. were appointed 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods & put them on board the steamers of 
the Danish co. The bills of lading were 
signed ‘‘for the master’’ by one of the 
English co.’s clerks. The English co. col- 
lected the freights for outward bound goods 





deliveries & 


x sum at which it 


residing in foreign cou .J)— 
: the patentee was chargeahble.—- 


L. R. 1152.—C. 


er profits carned in 


earned. 
was incor- 


office at Melbourne, for the 
the undisposed of 


the proceeds. The 
co. its undivided half of the ‘‘earned in or 
alised, in considera- 


fully-paid shares to its 
yl aupoliers. “The 100 Le J.P. 





The contracts of sale were madc, & 
payments thereunder 
took place, outside Australia. The of a le 
proceeds of the half share of tho 
Australian wool ed exceeded the 
been taken into 

the books of the co. The priority wool 
certificates were redeemed, & the whole 
of the capital credited as paid on the 
shares was paid off 
achemes sanctioned by the ct.; there 
remained a large surplus in the hands 
of the liquidator of the co. 
ments were made upon tho co. under 
the Income Tax Act, 1915, of Victoria, 
in respect of proportions of the surplus 
proceeds of sale & of the commission 
The co. raised objections 
p. co. ee vee & é mae case was stated : 

‘ a = . e 

crated 0 1980 as, wi merely from the realisation of capital 
assets, & therefore no part of it was 
income chargeable to tax under sect. 35 
of the Act; (2) no part of the surplus 
or of the commission, was a profi 
derived in or from 
Victoria ” so as to be chargeable to 
tax under that sect.—Taxks Comk. v. 
BRITISH AUSTRALIAN 
TION ASSOCGN., LTD {1 


under successive 


lus resulted 


Woo. 
931] = C. 224; 
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& any other moneys due from the con- 
signors, & remitted what was due to the 
Danish co. On an appeal against assess- 
mente to income tax for the four years ended 
Apr. 5, 1918-1916 of the English co. as 
agents for the Danish co. :—~—Held: on the 
pone le of Erichsen v. Last, No. 168, the 

anish oo. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, & this trade was carried 
on by the British co. as their regular agente. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 
the three years ended Apr. 5, 1915, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 5, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 81, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(8) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& London. <A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch 
firm & one of the companies the firm were 
authorised to appoint sub-agents, where 
they deemed it necessary. In 1904, & again 
in 1916, the Dutch firm appointed applts. sole 
agents in London of the Batavier Line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess- 
ments to income tax having been made on 
applits. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners :—Held: the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 


not the residence of the taxpayer, 
being in Queensland, & as the power 
lature to tax property, 
whether real or personal, is limited 
territorially, sect. 10 (2) of the Act, 
which purports to tax profits arising 
from the sale of ‘‘ any personal pro- 
perty whatsoever,” applies only to 
personal property in Queensland ; 80, 
too, para.‘ (ii) (6), which was added to 
sect. 10 (2) by an amending Act of 
1926, & purports to tax money received 
from a cu. in respect of shares issued in 
Cc ces stated in para. (il) (a), 
cannot be construed as referring to a 
co. which does not carry on business, 
or possess assets, or derive ita profits 
from a source in Quecnaland. nse- 

uently, a wool wer resident in 
Queensland is not Hable to income tax 
under sect. 10 (2) of the above Act in 
respect of sums received by him as a 
shareholder in the British Australian 
Wool tion Association, Ltd. 
Further, the excess of the sums so 
received over the market value of the 
shares when issued cannot be treated 
as an addition to the profits of the 
shareholder’s business, because income 
tax ha been paid by him upon the 
shares when issued they © 
property with its own incidence, if 


ASSe88- 


REALIZA~ 
. T. 314, 


to sell on ita behalf for a commission ab. Whether profits earned in any, to tax.—Taxes Comm. v. UNION 
all the rest . ee role ee een ye es einige sche post ae 5 At Fry ci ae a rare 

ustralian or not. © wool was 0 e Queensland Income Tax Ac WO, de D.C. al | 
sold a the years 1921 to 1924; of 1924 ba lity to tax there. 144 L. T. 326; 47 T. L. R. 203, P. O. 
the co. no other dealings in wool. under upon the source of the income, AUS. 
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firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agents 
of the two Dutch companies in London.— 
TARN v. SCANLAN, NIELSEN, ANDERSEN & 
Co. v. CoLtins, MuLLER (W. H.) & Co. 
(LONDON) v. LETUEM, SAME v. INLAND 
REVENUE Comrs., [1928] A. C. 84; 97 L. J. 
kK. GB. 267; 188 L. T. 241; 44 7. LL. R. 58; 
71 Sol. Jo. 1002; 13 Tax Cas. 91, 126, H. L. 
Annotations :—Refd. Belfour v. Mace (1928), 188 L. T. 338; 
cauce ee Association, Ltd. ». Barclays Bank (1931), 
169. Add. Annotations :—As to (2) Refd. Whitney 
v. I. R. Comrs., [19268] A. C. 87; Belfour v. 
Mace (1928), 188 L. T. 838; I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford, [1928] 
A. C, 252, 
Add. Annotation :—Refd. Belfour v. Mace 
(1928), 1388 L. T. 338. 
Add. Citations :—[{1926] A. C. 424; 95 
ret K. B. 616; 135 L. T. 66; 10 Tax Cas. 
Add. Annotations :—As to (2) Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882. 


Add. Annotations :—As to (1) Refd. Nielsen, 
Andersen v. Collins, Tarn v. Scanlan (1926), 
135 L. T. 7443; Muller (London) v. Lethem, 
Muller (London) vw. I. 1. Comrs., [1927] 1 
K.B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. I. R. Comrs., Boyd v. Stephen 
(1926), 185 L. T. 634. Folld. Belfour v. Mace 
(1928), 138 L. T. 338. 

178a. ——— ——— C.i.f£. & consignment business. ]— 
Applt. acted as representative of an American 
co. in connection with the sale of the co.’s 
products in L. & in the North of England 
generally. There was no written agreement 
defining his position. The business was 
carried on in two ways: (a) ‘‘ C.i.f. business.”’ 
An offer to buy bacon or hams at prices 
stated by the bidder was received by applt. & 
cabled to the co. If the co. accepted it they 
cabled to applt. accordingly who notified the 
bidder, usually first by telephone & later 
in writing. The written acceptance sent to 
the bidder represented the transaction as a 
purchase by applt. for the bidder from the 
co. Applt. received neither the goods nor 
documents relating to them nor did he 
collect any moneys. He was paid a com- 
mission on all orders originating in his 
‘“territory.’’ (6) ‘‘ Consignment business.” 
Consignments were sent by the co. to applt. 
to be sold on its behalf. They were sold by 
auction. The bills of lading were made out 
toapplt. Hecollected the proceeds of the sales 
& was responsible for bad debts. He was 
paid the usual agency commission for such 
business :-—Held: the co. exercised a trade 
within the United Kingdom.—Rowson v. 


170. 
172, 


178. 


STEPHEN, Rowson v. INLAND REVENUE . 


Comrs. (1929), 14 Tax Cas. 543. 
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193 i. Assessment on agent—Foreign 
shipping compuny-—-What deductions 
allowed.j—1n the assessment of the 
income vf a shipping co., of which 
the principal place of business is out 
of Australia & which carries passengers, 
etc., shipped in Australia, from the 


pay income 


& is distributed 


sum which representa 10 per cent. of 
the amount payable to ft In respect. of 
the carriage of passengers, otc., & upon 
which the agent of the co. is able to 
, no deduction can be 
made of so much of the assessaBle 
income as is available for distribution 

u to the members or 
shareholders of the co.—-UNION §.8. 


ENGLISH AND Empire Diagest SUPPLEMENT. 


178. Add. Citations :—affd. (1928), 188 L. T. 388; 
18 Tax Cas. 539, C, A. 

Add. Citations :—sub nom. GAVAZZI v. MACE, 
GAVAZZI v. INLAND REVENUE Comnrs., Boyp 
(I. L.) & Sons, Lrp. vo. Stepunn, 135 L, T. 
634; 10 Tax Cas, 698, 

Add. Annotation :—Consd. Belfour v. Mace 
(1928), 188 L. T. 338. 


Add. Annotation :—Refd. Muller (London) v. 
Lethem, Muller (London) v. I. KR. Comrs., 
[1927] 1 K. B. 780. 

Add. Citations :—-[1926] A. C, 424; 95 
a: K. B. 616; 135 L. T. 66; 10 Tax Cas. 
Add. Annotations :—As to (2) Consd. I. Kt. 
Comrs.v. Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 


Add. Annotations :—As to (1) Consd. Belfour 
v. Mace (1928), 188 L. T. 838; Tarn v. Scanlan, 
Nielsen, Andersen v. Collins, Muller (London) 
v. Lethem, Same v. 1. R. Comrs., [1928] A. C. 
34; Taxes Comrs. v. British Australian Wool 
Realization Assocn., Ltd., (1930), 47 T. L. R. 
57. Retfd. Maclaine v. Eccott, [1926] A. C. 
424; Rowson v. Stephen, Rowson v. I. Rh. 
Comrs. (1929), 14 Tax Cas. 548. As to (2) 
Consd. Scales v. Atalanta S.8. Co. of Copen- 
hagen (1925), 184 L. T. 411. 

Add. Annotations :—Consd. Maclaine vw. 
Eccott, (1926] A. C. 424. Retd. Niclsen, 
Andersen v. Collins, Tarn v. Scanlan (1926), 
135 L. 'T. 744; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927), 96 L. J. K.B. 
882; Muller (London) v. Lethem, Muller 
(London) v. I. R. Comrs., [1927] I K. B. 780. 


186a. ——— Agent appointed by agent of principal.| 
—TARN v. SCANLAN, NIELSEN, ANDERSEN & 
Co. v. CoLLins, MuLLER (W. H.) & Co. 
(LoNDON) v. LetuHEeM, SAME v. INLAND 
REVENUE Comrs., No. 168a, ante. 


188. Add. Annotation :—-Consd. Egyptian Dclta 
aa Investment Co. v. Todd, [1929] 
A. ©. 1. 

198a, ——— ———-.]—-TARN v. SCANLAN, NIELSEN, 
ANDERSEN & Co. v. COLLINS, MULLER (W. H.) 
& Co. (LONDON) v. LemrmM, SAME v. 
INLAND REVENUE Comrs., No. 168a, ante. 


200a. ——— Purchase of business within three years 
—No evidence of vendor’s profits.|—ZJeld : 
it was the comrs.’ duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment.— OGILVIE 
v. BARRON (1925), 11 Tax Oas. 503. 


Foreign corporation—Registered office 
transferred to England.J|—A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the contro] 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 


179. 


180. 


181. 


185. 


186. 


200b. 





Co. oF NEW ZKALAND, LTD. © FEDERAL 
COMR. OF TAXATION (1924), 35 C. LL, 7. 
209; 31 Argus L. kK. 337.--AUS. 
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sz. Under Assessment <Act.}—-Re 
DonaLD Mason & Co. (Ont.), (1927) 
4 Dd. L. R. 1061.—CAN. 
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to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 5, 1926 :—Held: the 
assessment should be under the rule applicable 
to Case I. of Sched. D. in respect of its profits 
‘upon a fair & just average of three years 
en on that day of the year immediately 
preceding the year of assessment.”’ The fact 
that the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date’ of transfer its trade was 
‘* get up & commenced ”’ within the meaning 
of rule 1 (2) applicable to Cases I. & II., so as 
to make it liable to assessment upon the 
profits of its first year’s trading as a co. 
registered in England—Fry v. BURMA 
Corpn., [1930] 1 K. B. 249; 98 L. J. K. B. 
6938; 141 L. T. 361, C0. A.; affd., [1930] A. C. 
821; 99 L. J. K. B. 305; 142 L. T. 609; 15 
Tax Cas. 113, H. L. 


Annotation :—Apld. Back v. Whitlock (1932), 48 T. L. R. 289. 
204a. —-— Date when accounts ‘‘ usually ’® made 


up-——Effect of change of date.]|—BorTHwicK 
(TrHomas) & Sons, Lrn. v. NOLDER (1926), 11 
Tax Cas. 261. 


204b. Money recovered under insurance policy— 


Stock destroyed by fire—Whether trade 
receipt.|—Held: the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes.—GLIKSTEN J. 
& Son, Lrp. v. GREEN, [1929] A. C. 381; 98 
L. J. K. B. 368; 140 L. T. 625; 45 T. oh. 


eee 
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accounts of the business were made up to a 
date other than Apr. 5 the profits could be 
ascertained by an apportionment under 
Finance Act, 1926 (c. 22), s. 85 of the Act.— 
WESLEY v. MANSON, [1932] A. 0. 6385; 101 
l. J. K. B. 812; 147 L. T. 82; 48 T. L. R. 
370; aub nom. MANSON v. WESLEY, YOUNG v. 
BERNSTEIN, 16 Tax Cas. 654, H., L. 


204f. Option to be assessed otherwise than on basis 


of preceding year—-Finance Act, 1926 (c. 22), 
s. 29 (3)—Necessity for receipt of profits in 
period preceding three years anterior to year 
of assessment.]—-A co. took over a business 
as a going concern as from Apr. 3, 1925, & 
was assessed for the years 1925-26 & 1926-27 
by reference to the average profits of pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, & Mar. 81, 
1926, were less than the average annual 
profits for the six years ending Mar. 31, 
1924. The co. having given due notice, 
claimed that it was entitled under Finance 
Act, 1926 (c. 22), s. 29 (3), to be assessed fov 
the year 1927-28 on the basis of the average 
profits of the business for the three years 
ending Mar. 31, 1927 :—Held: the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect. was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successors in the 
business._—BROWN (E. G.) & Co., Lip. v. 
STEWART (1920), 14 Tax Cas. 423. 


274; 14 Tax Cas. 364, H. L.; affg.8.C. sub Annotation :—Consd. Betts v. Laycock, Sons & Co. (1930), 
nom. GREEN v. GLIKSTEN (J.) & Son, Urp., 1i2 L TT. 506. 

[1928] 2 K. B. 193, C. A. 204g, ——-. ---—- ——-.]--Applt. co. was formed in 
tr. B.C. Fir & Cedar Lumber Co. Oct. 1924, to take over a partnership business 


Anan :—Apld. R 


204e. 


932), 48 I. L. RK. 28t. Refd. Thomas Merthyr Collicry 


Co. v. Davis (1932), 48 T. L. R. 633. 
204c. Ascertainment of profits where stocks under- 


valued.|—When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
—BomMBAY Comr. oF INCOME Tax ov. 
AHMEDABAD Nirw Corron Mirus Co., Lrp. 
(1929), 46 T. L. R. 68, P. C. 


‘204d. Finance Act, 1926 (c. 22), ss. 29, 34— 


Accounts customarily made up -—- What 
amounts to.}]—-DUNHAM v. HOSCOTE (MALAYA) 
RUBBER Estates, Lrp.; DUNHAM v. ALLIED 
oR PLANTATIONS, Lrp. (1929), 14 Tax 
Cas. 726. 








.}—See, now, Finance Act, 1930 
(c. 28), s. 14. . 
Not applicable to additional assessment 
on discontinuance of business—-Apportion- 
ment under Finance Act, 1926 (c. 22), s. 35.| 
Held: (1) the computation of “the profits 
or gains of the year ending on the fifth day 
of April in the year preceding the year of 
assessment in which the discontinuance 
occurs’ for the purposes of an additional 
assessment under I'inance Act, 1926 (c. 22), 
8. 31 (1) (B), could not be made by resort to 
Finance Act, 1926 SS 22), s. 34 (1), as the 
rofits or gains to be asccrtained were not 
e profits or gains in the year preceding the 
year of assessment, but the profits or gains 
in the year to which the additional assessment 
elated. ; (2) in a case where the annual 
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of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the cv. sustained a loss of £64,016. Under 
Finance Act, 1926 (c. 22), Part IV., dealing 
with income tax, the assessment on a three 
years’ average was abolished, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that in the readjustinent of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
was whether in the circumstances above set 
out the co. had shown that it was within the 
mischief which sub-sect. 8 aimed at 
alleviating. ‘The co. contended that sects. 28 
& 29 of Finance Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the three years’ average would 
cause exceptional hardship, & also that in 
a case where there had been a change of 
ownership of the business during the three 
years on which the 1927-28 average would 
have been computed the new owners, in this 
case the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 8 of 
sect. 29 preceding the three average years. 
On an appeal against an assessment to income 
tax Sched. D for the year ending Apr. 5, 
1028, in £68,032 less £539 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (3), & were 
entitled to the relief granted by that sub- 
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sect., & they reduced the assessment to 
£5,480 less 


e ote :—Held: though the 
co. could b 


ring their case within the first 
part of sect. 29 (38), nib Beckni impossible to 
apply that part of the sect. unless the co. 
could show that it was in possession of the 
profits during the six years, preced the 
three years before 1926-27, but in fact the 
to. was not in possession of the pe rofits for any 
portion of those six years. To work the 
sub-sect. the co. must have been in possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession = the sub-sect. did not arise at 
all.—Brrtrrs v. Laycock, Sons & Co., 
(1930), 142 L. T. 506; 15 Tax Cas. 431, 0. A. 


-}—The taxpayer’s wife suc- 
ceeded on Feb. 1, 1924, to a _ business 

previously carried on by her father. 
Recounts of the business were made up for 
the eleven months to Dec. 31, 1924, & there- 
after annually to Dec. 31, until Dec. 31, 1927. 
The taxpayer was assessed to income tax 
in respect of the profits of this business for 
the years 1927-28 & 1928-29 by reference 
to the profits of the preceding years ended 
Dec. 31, 1926, & Dec. FA, 19277 seaneotivels: 
He appealed to the General Comrs. against 
the 1927-28 assessment & to the Special 
Oomrs. against the 1928-29 assessment, 
claiming in respect of each year that he was 
entitled to be assessed on the average of the 
three preceding years by reference to Finance 
Act, 1926 (c. 22), 8. 28 (3). The General 
Comrs. allowed the appeal for 1927-28. The 
Special Comrs. refused the ayes for 1928-29. 
Appeals were entered against each decision :— 
Held: as the taxpayer was not in possession 
of the business soapy Se any part of the six 
years preceding the three years upon the 
average of which he would have been assessed 
for 1927-28, 7e., the three years ended 
Dec. 31, 1926, the case did not fall within 
the application of sect. 29 (8).—ALLEN v. 
MARGOLINSKY, MARGOLINSKY v. ALLEN 
(1931), 16 Tax Cas. 77. 











204j. ———- -——— Validity of notice—Notice by 


accountants.|—-A firm of chartered account- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They had each year interviewed & corre- 
sponded with the appropriate inspector of 
taxes with regard to the co.’s income tax 
liabilities with a view to agreement as to the 
figures upon which liability was to be based. 
All returns were signed by the co.’s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1926 (c. 22), 8. 29 (8), if it so 
desired. 

The accountants informed the inspector in 
two letters dated Oct. 3 & 4, 1927, that the 


urposes. |-—He 


se init Toneuen Of WEI toe teat oeal 
Ww main feature of w wars caa. 
an. Whether nership retr ras was invoiced by the firm to the mer- 
contract of co-partnorship is ae chant at cost, the merchant to pay also 


effectual for income tax t pt rposes prior to the one-half of whatever mee actions involved 


co, claimed ‘ta be gies gees for said year 
1927-28 ” as if sect. 29 pena) orcanty 
No reference was made to ag ear 1928-29. 
In a letter dated Oct. 25, 1927, ae 
accountants purported to withdraw 
claim. The amount of the liability for the 
year 1927-28 computed on the average basis 
ae greater Ars nd amount = as 
year e co. appeal 
an additional assessment for the year eer oat 
on the difference between these amounts, 
had, no authonty alia, that the accountants 
had no au fhe give the notice required 
by the sect, & t valid & effective notice 
was not given. me waa not suggested that 
the accountants had specific authority to 
lodge the notice or that the co. had con- 
firmed the accountants’ action :—Held: the 
accountants had not a general authority to 
bind the taxpayer in the matter; they had 
not been held out as having such ‘authority ; ; 
& further the notices were invalid as purport- 
ing to be made by reference to one = only. 
DEAY=Gn A. W.) & Sons, rp. v. YALLop 
HOARE v. BRUCE (1929), 14 Tax Cas. 449. 


204k. Trade set up within two years of year of assess~ 


ment-—-Effect of Finance Act, 1926 (c. 22), s. 29 
& Finance Act, 1927 (ce. 10), Ss. 23.]—The K. 
Rubber Estates, Ltd., commenced to trade on 
July 16, 1925. The co. claimed that the assess- 
ment made upon it under sched. D for the year 
1927-~28 should be reduced to the amount of 
the profits of the year of assessment, on the 
ground that sect. 23 of Finance Act, 1927, 
extended the a eppuceuon © of proviso (a) of 
sect. 29 (1) of Finance Act, 1926, so as to 
cover any case where a trade had been set up 
or commenced within the Phe of two years 
referred to in sect. 23. The special comrs. 
on appeal refused the co.’s claim :—Held: 
sect. 23 of Finance Act, 1927, did not so 
extend the application of proviso (a) of sect. 
29 (1) of Finance Act, 1926.—KuALa MUDA 
RUBBER ESTATES, Lr. v. Topp (19380), 15 
Tax Cas. 440. 


2041. Discontinuance of business.]—-WESLEY v. 


MANSON, No. 204e, ante. 


204m. Assessment based on invoice price—Subse- 


quent additional payments.|—A co. which was 
under contract to supply ironstone at 
fluctuating prices, subject to a specified 
maximum, entered into negotiations with its 
customers with regard to the supply of larger 
y baegmpener of ironstone at increased prices. 

understanding, conditional upon the 
success of certain general negotiations in 
progress, was reached in Mar. 1919, as to a 
new schedule of prices to take effect as from 
May 1, 1919. A definitive agreement was 
signed in Dec. 1925, & was deemed to have 
come into operation on Dec. 31, 1920. For 
some time after May 1, 1919, ironstone was 
invoiced by the co. to its customers at the 


arties, the trade in question was 
ried on jointly wit r. 10, Rules 
= licable to Casea I. h . vd, 
hey found as a fact that the trans- 


to the dates on which it is executed. excess over this cost price he Gensaceons nt was 
AYRSHIRE PULLMAN Moror Serviogs Obtain from his customers, he oer ogee’ Agar content _ Onereng the 
& Rrrogm (D.M.)v. INLAND REVENUE 4rrangement continued for a few total profita eparately 
Comrs. (1929), 14 Tax Cas. 754.— months only & was brought to an end from any other liabilities 8 of the rties : 
SCOT. by an accounting & division of profite Held: the evidence justifie the 

between the partics. The spectal comrs.’ decision.— GARDNER (JOHN) & 


sb. Informal arrangement during gomrs. on appeal proceedings decided Bowrine, HarRpy & 


coal strike.J—A. Glasgow coal merchant 
& a London firm of coal exporters & that, 
importers made, dnring a coal strike, 


Co., Lr. 
having regard to all the facts of INLAND Revanum Comns, (1980), 15 
the conduct of the business between Tax Cas. 602,—-8COT. 
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old prices ; but during subsequent accounting 
pariods the co. was paid, by instalments, a 
sum representing the difference between the 
invoiced prices & the prices calculated accord- 
ing to the schedule agreed in Mar. 1919. On 
appeal against certain estimated assess- 
ments to income tax, the co. contended that 
this sum was received as a capital payment 
& not as the price of ironstone; or, alter- 
natively, that the instalments could only 
be brought into account in the years in which 
they were paid. The Special Comrs. held that 
the amount in question was a revenue pay- 
ment & must be related to the period during 
‘which the ironstone, by reference to which the 
sum was calculated, was delivered :—Held : 
the Special Comrs.’ decision was correct.— 
FRODINGHAM IRONSTONE MINES, Lip. v. 
Stewart (1932), 16 Tax Cas. 728. 


206a. French ‘Société en nom collectif.’’}—Applts. 


207. 


in these two cases were, for the years material 
in the present connection, the only persons 
interested in the profits of a Société en nom 
collectif, a business organisation under French 
law in many respects similar to a partnership. 
The Société was directed & controlled in 
France but carried on business in various 
countries including the United Kingdom. It 
was assessed in respect of the profits of the 
trade carried on in the United Kingdom :— 
Held: the Société was a legal person distinct 
from the individuals composing it & the 
profits in question were not the profits of a 
orl within sect. 20 of 1918 Act.— 

REYFUS (C. L.) v. INLAND REVENUE CoMRS., 
DREYFUS (L. L.) v. INLAND REVENUE CoMRS. 
(1929), 14 Tax Cas. 560, C. A. 


Add. Annotation :—Refd. Seaham Harbour 
Dock Co. v. Crook (1930), 47 T. L. R. 28. 


207a. Commencement of partnership.|—Applit., 


208. 


who had for many years carried on, solely, a 
practice as solr., informed his son on Dec. 31, 
1928, that it was his intention to take him 
into partnership as from that date & on 
Jan. 1, 1929, instructed another firm of 
solrs., by letter, to draft a partnership deed. 
The deed, which was expressed to have effect 
as from Jan. 1, 1929, was executed on 
May 11, 1929. No formal notice of the 
partnership was at any time given by ad- 
vertisement, circular or otherwise. No 
alteration of the name under which the 
ractice was carried on, or in the business 
ank account, was made until after the date 
of the partnership deed. From Dec. 31, 
1928, the son was credited with the share 
of profits to which he was entitled under the 
partnership deed. Appit. appealed to the 
General Comrs. against an assessment to 
income tax, Sched. D., made upon him for 
the year 1929-30, contending that a partner- 
ship existed between himself & his son as 
from Jan. 1, 1929. The Comrs. held that 
for income tax purposes the partnership 
commenced on May 11, 1929, the date of the 
partnership deed :—Held: the partnership 
constituted by the deed commenced on the 
date of the deed & there was no evidence 
before the comrs. of the existence of a 
partnership before that date.—-WADDINGTON 
v. O’CALLAGHAN (1931), 16 Tax Cas. 187. 
Add. Annotations :—As to ) Consd. Fry v. 
Burma OCorpn. (1929), 98 L. J. K. B. 693. 
Ae to (4) Folid. Elliott v. Duchess Mill (1926), 
905 L. J. K. B. 968. Consd. Stewart & Young 
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209. 


210. 


v. Walker (1926), 11 Tax Cas. 123. Refd. 
1. R. Comrs. v. Anderson, Prew & Co. v. I. R. 
Comrs. (1931), 16 Tax Cas. 355. As to (5) 
Consd. Leitch v. Emmott (1929), 98 L. J. 
K. B. 459. Refd. Martin v. Lowry, Martin 
v. I. R. Comrs., [1926] 1 K. B. 550. 
Generally, Refd. Betis v. Clare & Heyworth, 
[1926] 2 K. B. 289. 


Add. Annotation :—Expld. James Shipstone 
& Sons, Ltd. v. Morris (1929), 14 Tax Cas. 418. 


For existing catchwords, paragraph, & cita- 
tions substitute :— 

——— Whether profits in year of assessment 
may be considered.j—-On Mar. 1, 1919, a firm 
set up a new trade. On Dec. 31, 1919, they 
made up the first account of the trade for the 
ten months from Mar. 1, 1919, to Dec. 3], 
1919, that account showing a profit for that 
period of £1,000. The firm sold the trade 
as from Jan. 1, 1920, to a co. consisting of 
the same persons. The co. made up an 
account of the profits of their trade for three 
months from Jan. 1, 1920, to Mar. 81, 1920, 
showing a profit for those three months of 
over £12,000. For the year ending Apr. 5, 
1919, the assessment to income tax under 
t918 Act, Sched. D., was made on the firm 
in a sum equal to a proportionate part, from 
Mar. 1 to Apr. 5, of the profits shown by the 
account to Dec. 1919, & it was agreed that 
that was correct. For year ending Apr. 5, 
1920, assessments were made on the firm 
& the co. on & sum representing twelve- 
thirteenths of the profits shown by combining 
the two accounts for the _ respective 
periods of ten months & three months, that 
sum. being apportioned between the firm & 
the co. according to their respective lia- 
bilities. The firm & co. appealed against 
the assessments on the ground that they 
ought to have been made on a sum repre- 
senting twelve-tenths of the sum shown in 
the account for the ten months from Mar. 1 
to Dec. 31, 1919, & the comrs. acceded to this 
argument :—Held: upon the true con- 
struction of r. 1 (2) of the rules applicable 
to Cases I. & II., except in the case of a 
trade set up within the year of assessment, 
the profits should be computed without 
bringing in any profits of the year of assess- 
ment.—CLARE & UHEYWoORTH v. Butts, 
{1927] A. C. 448; 96 L. J. K. B. 645; 137 
L. T. 306 3; sub nom. Betts v. CLARE & HEY- 
wortH, Lrp., 11 Tax Cas. 469, H. L. 


Annotation :—Distd. Manson v. Perrys (Ealing) (1931), 16 
Tax Cas. 60. ; 


210a. - 
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-.}+—See, now, Finance Act, 19206 
(c. 22), 8. 36 (1), Sched. IV. 


-}—Resp. co. was incorporated & 
commenced trading on Aug. 16, 1926. Its 
first account, for the period from Aug. 16, 
1926, to Mar. 31, 1927, showed a loss & its 
second account, for the year ended Mar. 31, 
1928, showed a profit. The co., on an appeal 
against an assessment for 1927~28 in respect 
of its trading profit contended that, having 
regard to the decision in the case of Betts v. 
Clare & Heyworth, No. 210, its liability 
for that year should be ag} naa solely by 
reference to the account for the period ended 
Mar. 31, 1927. The Crown contended that 
the liability should be based on the results 
for the year ended Aug, 15, 1927, ascertained, 
in accordance with Finance Act, 1926 (c. 22), 





Cases 210a—210f. 


210c. 


210d. 


s. 35, by the inclusion in respect of the period 
Apr. 1 to Aug. 15, 1927, of the appropriate 
proportion of the profit shown by the 
account for the year ended Mar. 31, 1928 :— 
Held: as a result of the amendments to 
r. 1 (2) of the rules applicable to Cases I. 
& II. of Sched. D. effected by Finance Act, 
1926 (c. 22), s. 36, & Sched. IV., the decision 
in the case of Betts v. Clare & Heyworth, No. 
210, had no sg apatite & the 1927-28 assess- 
ment should be computed in accordance with 
the Crown’s contentions.—MANSON v. PERRYS 
(EALING), Lap. (1931), 16 Tax Cas. 60. 


210b. ———_ ———- Power to make additional assess- 


ment.}—Changes in the constitution of a 
firm took place on Mar. 21, 1929, & Mar. 20, 
1930. On the occasion of the first change, 
no notice under the proviso to r. 11 (1) of the 
rules applicable to Cases I. & II. of Sched. D. 
was given; on the occasion of the second 
change, such notice was given. The assess- 
ment for the year 1929-30 was accordingly 
made under Finance Act, 1926 (c. 22), 
8s. 81 (1) (a), on the actual profits of the year 
of assessment, & an additional assessment for 
the year 1928-29 was made, under 
sect. 31 (1) (0) in an amount which repre- 
sented the excess of the actual profits of the 
year 1928-29 over the amount of the original 
assessment for that year. This additional 
assessment was made upon the firm which 
carried on the business between the first 
& second changes, 7.e., from Mar. 21, 1929, 
to Mar. 20, 1930. The original assessment 
for the year 1928~—29 was made upon the firm 
which carried on the business up to Mar. 21, 
1929, & was not apportioned under r. 9. 
The firm appealed against the additional 
assessment, contending that they were never 
charged for the year 1928-29 & could not, 
therefore, be subjected to an additional assess- 
ment under sect. 31 (1) (b). The Special Comrs. 
upheld this contention & discharged the 
additional assessment: — Held: that the 
Special Comrs.’ decision was correct.—-OSLER 
v. Bath & Co. (1932), 17 Tax. Cas. 68. 
Partnership.|—By a deed dated 
Nov. 22, 1922, A. & B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at the firm’s 
address, but from Nov. 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his private address, a small 
amount of business previously done by the 
firm. By a deed-dated Dec. 15, 1922, A. 
took C, into eee as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
& that there had bcen no discontinuance 
of the business, but that A. had succeeded 
to the business of A. & B., & that A. & C. 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B. :—Held: there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law.—FARADAY, Roparrs & ELLER 
v. CARTER (1027), 11 Tax Cas. 565, C. A. 
Absence of formal contract.}—During 
Mar. 1928, there were negotiations & detailed 
correspondence between the resp. co. & 
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another co. who were proposing to purchase 
the business of resp. co., culminating in a 
letter dated Mar. 21, 1928, in which the 
prospective purchasers indicated that the 
terms contained in the correspondence, & as 
arranged at interviews between the parties, 
were generally accepted ‘‘ subject to such 
terms being fully set out in a formal contract 
or agreement, to be submitted to us & 
finally approved of.’’ On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their rege 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928. 
Resp. co. were assessed for the year 1927-28 
in accordance with the provisions of rule 11 (2) 
on the footing that the succession took place 
after Apr. 5, 1928. The General Comrs. 
allowed their appeal against this assessment, 
finding that a contract for the sale & purchase 
of the business existed before Apr. 6, 1928. 
The Crown appealed :—Held: the corre- 
spondence did not constitute a contract & 
that there was no evidence of a de facto 
succession before Apr. 6.—TopD v. JONES 
Bros., Lrp. (1980), 15 Tax Cas. 396. 


Purchase from liquidator.]— A _ co. 
carried on business as (a) motor engineers, 
(6) cinema theatre proprietors, &, until a 
short time before going into liquidation, 
(c) haulage contractors char-a-banc pro- 
prietors. On the liquidation of the co. 
applts. purchased the co.’s lands & property 
& stock-in-trade, the purchase-price being 
£16,000, of which £15,850 was stated, in the 
agreement of sale, to be in respect of lands 
& property, & £150 in respect of stock. 
Applts. retained the co.’s employees & con- 
tinued without any interruption the work in 
the co.’s hands. They carried on business as 
motor engineers & as cinema theatre pro- 
prietors but not at any time as haulage 
contractors & char-a-banc proprietors. The 
General Comrs. held that applts. had not 
succeeded to the business previously carried 
on by the co.:—Held: there were no 
grounds for disturbing the Comrs.’ decision as 
being erroneous in point of law.—-WILSON & 
BARLOW v. CHIBBETT (1929), 14 Tax Cas. 407. 


Transfer of tied houses to different 
brewery. |—Applt. co., a brewery co., acquired 
the control of another co., the B. Brewery 
Co. by an arrangement whereby the share- 
holders in the latter exchanged their shares 
for shares in applt. co. The B. Co. then 
leased its brewery & its tied houses, com- 
prising the whole of its property, licensed & 
unlicensed, to applt. co. at an annual rent. 
Applt. co. supplied its own products to the 
tied houses, which became ‘“‘ tied ”’ to them, 
& brewing at the B. Co.’s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
& loose effects of the B. co., & about a year 
later they purchased the brewery at a 
valuation, the lease, as regards the brewery, 
thus only remaining in effect for about 
eighteen months. Applt. co. appealed 
against assessments made on the footing 
that it had succeeded to the business of the 
B. Co. & that accordingly in arriving at 
applt. co.’s liability the profits of the B. Co. 
should be brought into the computation. 
The General Comrs. held that the assess- 





ments had been correctly so made :—Held : 
the matter was primarily a question of fact 
& there were no grounds for disturbing the 
Comrs.’ decision._-SHIPSTONE (JAMES) & 
Sons, Lrp. v. Morris (1929), 4 Tax Cas. 413. 


Annotation :—Refd. Reynolds, Sona & Co. v. : 
15 Tax Cas. 601, ons & Co. v. Ogeton (1930) 


210g. 


Restoration by new company.]}—WILD v. 


211. 


212. 





Destruction of exhibition by fire— 


MapaME Tussavun’s (1926), Tuvp. (1932), 17 
Tax Cas. 127. 


Add, Annotations :—Consd. Reynolds, Sons 

Co. v. Ogston (1930), 15 Tax Cas. 501. 
Refd. pers eee (James) & Sons, Ltd. v. 
Morris (1929), 114 Tax Cas. 413. 


For existing. para. & citation, read :—— 

A co. was incorporated in Jan. 1920, to 
take over the assets & business of a former 
cotton spinning co. The old co. had been 
very prosperous, its profits for the years 1912 
to 1917 inclusive having averaged nearly 
£7,000 a year. For the three years 1918 to 
1920 inclusive the average was about £22,000. 
The undertaking of the new co. proved un- 
successful, & for the year ending Feb. 26. 
1921, it made a loss of £11,268. The co. 
having been assessed to income tax in respect 
of that year in the sum of £16,459, being 
£22,000 the average of the preceding three 
years less £6,000 depreciation, appealed, 
& contended that it was entitled to relief 
under the r. 11 of the rules applicable to 
tases I. and II. of Sched. D. It appeared 
that in the latter half of 1919 & the first half 
of 1920 thcre was an extraordinary boom in 
the cotton trade & in trade generally in the 
United Kingdom, but this was followed, as 
the comrs. found, by a depression in the 
cotton trade since Jan. 1920, which was 
extraordinary & abnormal, & did not arise 
merely from the ordinary fluctuations in 
business the comrs. further found that the 
profits & gains of the co.’s business had fallen 
short since that date from some specific 
cause (the depression) within the meaning 
of r. 11:—Held: (1) the findings of the 
comrs. justified them in giving special relief 
provided by r. 11, inasmuch as the co. had 
fulfilled requirements of both limbs of the 
rule, namely, it had shown that it had suc- 
ceeded to a business previously carried on, 
& had established by evidence, which was 
accepted by the comrs., that the depression 
was abnormal; (2) an ordinary fluctuation 
in trade is not a ‘‘ specific cause ’’ within the 
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meaning of r. 11, but an abnormal & extra- 
ordinary depression if accepted & so found 
by the comrs. may be so. 
Per Scrurron, L.J.: ‘‘ Specific cause ”’ in 
r. 11 in itself means a precisely stated 
definite cause as distinguished from a mere 
statement ‘‘I have lost profits, because I 
have made less money,’ or words to that 
effect.—ELLiorr v. DucHEess MILL, Lrp., 
[1927] 1 K. B. 182; 95 L. J. K. B. 963; 186 
L. T. 51; 42 T. L. R. 707; 70 Sol. Jo. 891; 
11 Tax Cas. 56, C. A. 
Add. Annotations :—QOverd. As to (2) Knee- 
shaw v. Clay & Horsfall, |1929| 1 K. B. 285. 
Crenerally, Refd. Borthwick v. Nolder (1927), 
11 Tax Cas. 261. 


-.]—Held: in order to establish 
that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Cases I 
& II. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gains in'the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average. of the three preceding years.— 
KNEESHAW v. CLAY & HORSFALL, [1929] 
1K. B. 285; 98 L. J. K. B. 325; 140 L. T. 
188; 72 Sol. Jo. 809; 14 Tax Cas. 295, C. A. 


Annotation :-—Refd. I. Rt. Comrs. v. Anderson, Frow & Co. 
v. 1. IR. Comrs. (1931), 16 Tax Cas. 355. 


214a. 





Cessation of abnormally favourable 
conditions of preceding year.]—-The taxpayers 
in these cases succeeded to businesses early 
in 1927 & were assessed to income tax, 
Sched. D., for 1927-28 on the profits of the 
respective businesses for the year ended 
Dec. 31, 1926. In each case the coal strike 
of 1926 has enabled large profits to be made 
during that year & the cessation of the 
conditions which had obtained during the 
strike was alleged as a ‘‘ specific cause ”’ in 
support of a claim under r. 11 for 1927-28 :- -- 
Held: the cause alleged was a ‘“ specific 
cause’”’ within r. 11.—INLAND REVENUE 
Comers. v. ANDERSON (A. & G.), FREW 
(ALEXANDER) & Co., Lrp. v. INLAND 
REVENUE Comrs. (1931), 48 T. L. R. 
126; 16 Tax Cas. 355, H. L. 
Competition.]—Fiat (ENGLAND), LYp. 
v. WILLIAMS (1932), 17 Tax Cas. 105. 





PART V. SECT. 2, SUB-SECT. 5.—B. 


213 ii. ——-.}—A firm of manu- 
facturing confectioners, in which 
changes of partnership had taken place, 
claimed that a falling short of proftita 
was due to two specific causes, (1) an 
increase in the ere of sugar due to 
interfcrenee with the Cuban supplies 
by the American Govt., the formation 
of a speculative ring in New York, & 
curtailment of Kuropean supplies 
owivg to the French occupation of the 
Ruhr, & (2) an increase in bad debts 
caused by the failure of inexperienced 
venturers in the confectionory trade :— 
Ucld: (1) the expression “ specific 
causo ’ denoted an exceptional circum- 
stance, which could be clearly identi- 
fied, & to which the shortage of profits 
could substantially be attributed ; 
(2) the causes of the falling off of profits 
alleged were not “ wific causes.’’— 
Stewart & YOUNG v. INLAND REVENUB 
COMBE oes] S. O. 883; 11 Tax Cas. 
123.—-S00T. 


PART V. SECT. 2, SUB-SECT. 7.—A. 


o i. ——- Farm land—Eyrpenses of 
fencing.}—A farmer is entiticd to 
deduct under Land & Income Tax 
Amendment Act, 1924, s. 31, expendi- 
ture for the purchase & eroction of 
vermin proof fencing.—-LINDSAY v, 
TAXATION CoMR. (1927), 30 W. A. L. R. 
24.—AUS. 

o ii. Anu ee payment 
of an annuity payable by a aes ay yer & 
charged upon his land ou which he 
carries on his business as a pastoralist 
is not money “ wholly & exclusively 
Jaid out or expended for the purposes 
of his trade,’’ within Income Tax Act, 
1915, s. 19 (2) (g) (Vict.), &, therefore, 
may not be deducted from his gross 
income.—-CALVERT v. VICTORIA TAXES 
ComMR. (1927), 40 oO. L. LR. 143.—AUS. 

o hii. ——— Donations to public, social, 
charitable & ecclesiastical institutions.} 
—Held: donations made to public, 
social charitable & eccleaiastical institu- 
tions, at the request of friends of such 
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institutions, as well as amounts paid 
in the office to visitors for 
tickets to performances, lotteries, etc., 
under an alleged commercial practice, 
with the object of benefiting app't.’s 
business, & not for charitable pur- 
poses, are not bursements or 
expenses “ wholly, exclusively & 
necessarily laid out or expended for 
the purposes of earning the income,”’ 
& cannot be deducted m the profits 
& gains of the co. in arriving at its 
taxable income.—O’Rreinty & BE- 
LANGER, LTD. v. MINISTER OF NATIONAL 
Revenue {1928} Exch. C. R. 61.— 


Oo iv. - - Loan to experimental com- 
pany. }—A firm of law agents from time 
to time made advances to one of their 
clicnts, an oxpcrimental limited co. 
which had been formed to mannfacture 
a new metal ve it was intended, 
after the business had been established, 
to promote a large public co., & the 
firm anticlpated considerable legal 


purposes ”’ of busin 


0 Vv. 


Advances made to company by com- 
pany’s solicitors.|—A firm of writers to the 
as aie advanced money from time to time 

thout security & without any written 
acknowledgment to a limited co. for which 
they had acted as law ta since its 
inception. The co. failed, the advances 
were irrecoverable. On an appeal to the 
General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
— as writers to the signet :—Held: the 
oss was not a issible deduction, as it 
did not represent eee ie wholly & exclusively 
laid out or expended for the p es' of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II.—Hagarr & 
BURN-MURDOCH v. INLAND REVENUE Comrs., 
{1929] A. C. 386; 98 L. J. P. C. 113; 141 
L. T. 97; 45 T. L. R. 338; sub nom. INLAND 
REVENVE Comers. v. HaGart & BuURN- 
Murpocu, 14 Tax Cas. 433, H. L. 





217b. Rent—Proviso for abatement if profits 


insufficient./—Resp. co. was assessed 

income tax for the years 1928-24 & 1924-25 
under Sched. D. of 1918 Act, in respect of its 
poe in the respective sums of £800,000, 
ess £450,000 wear & tear of plant & machinery 
& £800,000, less £350,000 fer wear & tear. The 
co. claimed that as it had paid in 1922 & 1923 
two sums of £630,000 & £960,000 respectively 
under a lease dated Dec. 29, 1921, those sums 
ought to be allowed as deductions from the 
profits in the years of assessment. The co., 
under the terms of that lease, was in posses- 
sion of a very large number of properties in 
different parts of the world used by it for the 
pole of its trade & for which under the 
ease it had to pay £960,000 a year. The 
document of Dec. 29, 1921, was in the form 
of a strict lease, but contained a proviso that 
if the profits of the business of the co. after 
providing for the rent therein reserved, 
should be insufficient to enable the co. to 
pay interest on debenture stock & specific 
mtges., the dividend on preference shares, 
& a dividend of 10 per cent. on ordinary 
shares, then the rent should be abated to the 
extent of the deficiency ascertained. The 
comrs. held that the payments of £630,000 
& £960,000 were not payments antecedent 
to or necessary to earn profits, but contingent 
payments dependent on & payable only out 
of profits earned & were not allowable 
deductions from profits assessable to income 
tax :—Held: the real substance of the 
transaction was that in the events specified 
there should be a rebate of the rent, & what- 
ever was the rent after the application of that 
rebate was still to be paid and it still remained 


work in this connection. Theadvances SCOT. 
were not made by the firm as factors 


8 eee co. The co. having failed, the of sheep.}~—INLAND REVENUE Pou. 


came irrecoverable, & the firm 
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‘\o vil. ——— Directors’ fees.}—Although : 
the amount of remuneration See duction of an amount so fixed has been 
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an expense necessarily incurred in earning 
the trading profits of the co.—ADAMSON v. 
Unton Corp Storace Co., Lrp. (1931), 
146 L. T. 172; sub nom. Union COLD 
STorAGE Co., Lirp. v, ADAMSON, 16 Tax Cas. 
293, H. L. 


217c. Excess profits duty—Holding company & 


subsiduary company.]—The whole of the 
share capital of resp. co. was held Le an comer 
co., which accordingly was assessed to & paid 
excess profits duty on the Toe of the two 
cos. as though the subsidiary co. were @& 
branch of the main co. In the computation 
of the main co.’s income tax liabilities on the 
three years’ average basis, allowance for 
excess profits duty paid was made in the 
game manner as a deduction would be allowed 
for an ordinary outgoing in the course of trade. 
The main co. went into voluntary liquida- 
tion in 1918, liability to income tax ceasing 
before Apr. 6, 1918. In consequence of the 
operation of the average basis for income tax, 
the main co. had received effective benefit in 
ect of a part only of the excess profits 
late paid. esp. co. claimed deductions in 
the computation of its income tax liabilities 
for subsequent years in respect of the excess 
profits duty paid, for which allowance had 
not effectively been given to the main co., 
in so far as such duty was attributable to its 
own profits. The General Comrs. on appeal 
allowed the claim & the Crown appealed :— 
Held: the co. was not entitled to any 
deduction.—OGsTon v. R&YNOLDs, Sons & 
Co., Lap., Reynoups, Sons & Oo., Lip. v. 
OasTon (1930), 15 Tax Cas. 501, O. A. 


220a. Quarry — Railway freights — Rebates -—— 


Whether capital repayments or discounts. ]— 
Resp. co. purchased in Oct. 1924, certain 
quarries formerly owned & worked by a 
private firm, &, by arrangement with the 
parties concerned, took over their pre- 
decessors’ rights & obligations under certain 
agreements made in 1921 & 1924 between the 
predecessors & a railway co. The agree- 
ments in question provided for the construc- 
tion of siding accommodation at the quarries. 
The cost of construction was borne by the 
firm, & the railway co. agreed to allow to 
the firm at half-yearly intervals, as from 
Sept. 30, 1924, sums equal to 10 per cent. of 
the railway co.’s share of the receipts in 
respect of traffic conveyed to or from the 
siding, until the expiration of ten years from 
Sept. 30, 1924, or until the to amounts 
allowed to the firm should be equal to 
specified amounts expended by the firm in 
connection with the siding construction. 
Resp. co. received from the railway oo. 
in the years 1927 & 1928 allowances cal- 
culated by reference to the terms of the 


come,” so as to be & ble deduc- 
80 (2) of the Act; the 


tion under sect. 
~— Expenses of winter grazing grounds upon which a deduction of the 
ed be challe are 


amount so fix 


claimed to deduct the lossthusincurred °: MARSHALL & MITCHELL, [1929] 8. C. not confined to the payment being 
in arriving at the profita of their pro- Ct of Sess.) 136.—SCOT 4 
fession for income tax purposes :— 
Held : the advances were not money 
“wholly & exclusively laid out for by a co. inco 
ess & the deduction land is that fixed by a resolution ata confined to proo 
f them was inadmissible.—INLAND general meeting, in accordance with 
¢ B., (1929) the arte. of assocn., the Comr. of Taxes § whether the co. fully satiafi 
year obs 00, to ence under sects. 


wholly or in part not remuneration for 
the directors’ services. Where a de- 
Now disallowed in part, & the evidence is not 
¢ of the resolution & 

he question is 

the onus 
14 & 26 of showing that the 

assessment is excessive ‘in the present 


not —_ 
Taxes Comn.,[1933} A.C, 


payment thereunder, t 


el in ASPRO, Lp. »v. 
assessable in- 683 5 161 lL. d. P. Oo. 177, P, O.~-N.Ze 


ent. The co. claimed that these 
ances were repayments of capital sums 
e@ ded & that the railway charges, before 
deduction of these allowances, were business 
expenses & admissible deductions in com- 
puting its profite for income tax purposes :— 
eld ; in computing ita profits for income tax 
purposes the co. was entitled to deduct only 
the difference between the railway traffic 
charges & the allowances granted in respect 
of those charges.—WESTCOMBE v. HADNOCK 
QUARRIES, Lrp. (1931), 16 Tax Cas. 187. 


222a. Company—Payment to director as induce- 


ment to retire.|—Held: a pane by @ co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax.—MITCHELL v. NOBLE (B. W.), 
Lrp., [1927] 1K. B. 719; 96 L. J. K. B. 484; 
187 L. T. 33; 48 T. L. R. 245; 71 Sol. Jo. 
175; sub nom. NosiE (Bb. W.), Lp. v. 
MITCHELL, MITCHELL v. NOBLE (B. W.), Lrp., 
11 Tax Oas. 372, C. A. 


Annotations :—Retd. Morley v. Lawford (1928), 44 T. L. R. 
He Anglo-Persian Oil Co. v. Dale (1931), 47 T. L. R. 


223. 
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Add. Annotation :—Folld. Thomas Merthyr 
Colliery Co. v. Davis (1932), 48 T. L. R. 633. 
-+—Applts., a colliery co., were 
subscribing members of a coal-owners’ assocn. 








Vol. XXVIII.—Income Tax. Cases 220a—2296a. 


metal to the Assocn.’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. By these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices schedultd by 
the Association varying according to quality 
& size, & secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher t, those paid to the Ministry, & the 
‘* profit’? was carried to the common fund. 
Applits. debited in their accounts the full 
Cc of the metal purchased by them from 
the Assocn., & did not bring into the accounts 
their share in the ‘ profit.”” They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
i.e. the full cost less their share in the 
‘‘ profit’ :—Held: applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn.; their share in the “ profit ’’’ was in 
proportion, not to the price paid, but to the 
quantity taken; the profit carried to the 
common fund could not be regarded as the 
individual members’ profit ; in the cir- 
cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn.—CLirrorp & Son, Lrp. v. 
PuTTICK, CuirrorD & Son, Lrp. v. INLAND 
REVENUE Comms. (1928), 14 Tax Cas. 189. 


which had been formed (inter alia) to in- 224b. Subscription to guarantee fund of British 
demnify its members against deficiency & Empire Exhibition.|—Applts., asphalters, 
stoppage of output by reason of strikes. subscribed to the guarantee fund of the 


Part of these contributions was applied by the 
association as a contribution to the Concilia- 
tion Board, & part was contributed to the 
funds of the Mining Association of Great 
Britain, which in some matters looked after 
the interests of coal-owners. Applts. claimed 


. that their subscriptions to the assocn. were 


224. 


proper deductions in arriving at their 
profits :—Held: applts. were not entitled 
to deduct that part of their subscriptions 
which was applied towards an indemnity 
against loss of output by reason of strikes & 
to the funds of the Mining Assocn., but they 
were entitled to deduct the part which was 
applied as a contribution to the Conciliation 
Board.—THomMsas MERTHYR COLLIERY Co., 
Lrp. v. Davis (1932), 48 T. L. R. 633, C. A. 


Add. Annotation :—Refd. Thomas Merthyr 


British Hmpire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction :—Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed.— 
MorLEY v. LAWFORD & Co. (1928), 140 L. T. 
125; 45 T. L. R. 80; 72 Sol. Jo. 825; 14 
Tax Cas. 229, C. A. 


Annotations :-—Distd. Hagart & Burn-Murdoch v. I. Rk. 
Comrs., [1929] A. C. 386. Refd. Bourne & Hollingsworth 
vw. Ogden (1929), 45 T. L. R. 222. 


224c. Subscription to hospital—Where employee 


Colliery Co. v. Davis (19382), 48 T. L. R. 476. 


.]—Applt. co. was a member 
of the Cold Rolled Brass & Copper Assocn., 











2242, 


an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, & the provision of a common 
fund to be applied in the interests of its 
members. The common fund consisted of 
members’ entrance fees & monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions. In 1918 
the Ministry of Munitions had large surplus 
stocks of brass & copper & the Assocn. was 


specially authorised by its members to 
negotiate with the Ministry in regard to its 
dis As a result the Assocn. contracted 


to purchase the metal from the Ministry at 
fixed prices per ton, & this contract, & also 
the draft arrangement for the disposal of the 
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treated.|—-Appits., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Cases I. & II. of Sched. D. :— 
He eld: the question whether the subscriptions 
were given with the view of obtaining as 
that would earn profits, or whether they were 

iven merely because the staff had in fact 

een trea at the hospital, was a question 
of fact for the Special Comrs., & their decision 
must be ed.—Bournnn & HOLLINGS- 
WORTH, Lrp. v. OGDEN (1929), 45 T. L. R. 
222; 78 Sol. Jo. 127; 14 Tax Cas. 849. 


226a. Liability to bank on loans to meet acceptances 


—Subsequent compromise of bank’s claim. |— 
Applt., who carried on business as an 


AND Emprre Dicsest SupPpLEMENT. 


exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer in 
Shanghai & borrowing from a bank in London 
on the security of the bills & shipping 
documents. In 1920 a buyer became unable 
to meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed to deduct 
asum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse- 
quently he advanced certain contentions 
against the bank & eventually. at the end of 
1922, the bank accepted £8,000 in settlement 
of its claim. Applt. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously allowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determining his liability 
for that or any later year :—-Held: applt.’s 
transactions with the bank constituted part 
of his business & that the loss incurred was 
a trading loss; & the computations for the 
purposes of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss.—BERNHARD v. GAHAN, BERN- 
HARD v. INLAND REVENUE Comps. (1928), 13 
Tax Cas. 723, C. A. 


226b. Royalties—Deduction of commission & ex- 


penses of literary agents.}--Curtis Brown, 
Lip. v. JARVIS; JARVIS v. CuRTIS Brown, 
Lrp., No. 99k, ante. 


226c. Legal costs—Income tax appeal. }—The resps. 


227. 


228a. 
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claimed as a deduction in computing their 
profits for income tax purposes the cost of 
employing solrs. & counsel in connection with 
an appeal to the Special Comrs. against 
assessments to income tax under Sched. D. 
in respect of their trading profits :-—Held : 
the legal costs were not an admissible 
deduction.— ALLEN v. FARQUHARSON Bros. 
& Co. (19382), 17 Tax Cas. 59. 

Add. Annotations :—Consd. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Consd. Hoare & Co., Ltd. v. 
Collyer (1932), 48 T’.. L. R. 256. Refd. Naval 
Colliery Co. (1897), Ltd. v. I. R. Comrs. 
(1928), 188 L. T. 593; Miller (Lady) v. I. hl. 
Comrs. (1930), 15 Tax Cas. 25. 

Deduction of owner’s rates.]---A co. 
owned & occupied for the purposes of their 
business certain lands & heritages which 
were ‘‘mills, factories or other similar 
premises’ within 1918 Act. The annual 
value of those mills & factories was £5,976, 
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& the co. paid owner’s rates in ect of 
these premises to the amount of £1,752 
annually. Both in 1927 & 1928 the co. were, 
for the purposes of Sched. A, allowed to 
deduct the sum of £1,752 paid by them in 
respect of owner’s rates from their assess- 
ment of £5,976, & in making their return for 
Sched. D they claimed to be allowed to 
deduct the £5,976 as the annual value of the 
premises & also the £1,752 as disbursement 
of money wholly & exclusively laid out or 
expended for the purposes of the trade :— 
Held: the owner’s rates payable by a trader 
who owns the premises in which he conducts 
his trade are not a permissible deduction in 
the computation of his profits & gains for the 
purpose of assessment under Sched. D, 
whether or not the premises are of the nature 
of ‘‘ mills, factories or other similar premises.’’ 
-—-INLAND REVENUE Comrks. v. SCOTTISH 
CENTRAL ELEctric PowEr Co. (1931), 145 
L. T. 169; 15 Tax Cas. 761, H. L. 

Add. Annotations :—Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Refd. 
J. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. 


229a. Rates already deducted under Sched. A-—No 


231. 
235. 


236. 


deduction under Sched. D.]—In assessing a co. 
for income tax under Sched. A. in respect of 
the lands & heritages owned & occupied by 
it for the purposes of its trade, the comrs. 
allowed it, under r. 4 of No. V. of Sched. A., 
to deduct the public rates payable by it as 
owner of the subjects :—Held : the co. was not 
entitled again to deduct these rates in making 
its return of trading profits under Sched. D.— 
INLAND REVENUE Comps. v. SCOTTISH CEN- 
TRAL ELECTRIC POWER Co., [1931] S. C. 36. 
Add. Annotation :—Consd. Collyer v. Hoare & 
Co., [1931] 1 K. B. 123. 

Add. Citation :—12 Tax Cas. 227. 

Add. Annotation :—Consd. Morley v. Lawford 
& Co. (1928), 140 L. T. 125. 

Add. Citation :-—12 Tax Cas. 232. 


Add. Annotations :—Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125; Mann v. 
Nash (1932), 48 T. L. R. 287. Refd. Finance 
Minister v. Smith (1926), 95 L. J. P. C. 193. 


236a. Calls on shares in company formed to take 


238, 


reserve fund—Loss in realisation of 


over trading company’s buying agency.|— 
Held: not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted.—M. Jacoss Youna & Co., LTp. 
v. HARRIS (1926), 11 Tax Cas. 221. 

Add. Annotations :—Refd. Naval Colliery Co. 
(1897), Ltd. v. I. R. Comrs. (1928), 188 L. T. 
593 ; Collyer v. Hoare & Co., [1931] 1 K .B. 123. 


ment of capital; the investment & 


i, ——.]}— ; , cupie investments forming part of fund.J— realisation of such funds from time 
tor the p ot Ge eae Held: since the words of tho Act to time was merely part of tho bank’s 
beri , which were “ mills, factories ®uthorising the creation of tho reserve ordinary business, & the loss incurred 
or other similar premises,” within fund were permissive & enabling only, was 4 loss incurred in tho production 
Rules applicable to Cases I. & Il, the exercise of the power was dis- of income.—TaxaTION CoMR. v. Com- 
r. 5 (2):—Held: in estimating the cretionary, & the loss was not an MERCIAL BANKING Co. OF SYDNEY 
profits or gains of the co. for the 2llowablededuction. Semble: it would (1927), 27.8. R. N. & W. 231; 44 

ose of assessment to income tax have been othorwise, if the Act had N.S. {v. W. N. 65.—AUS, 


Pp 

under Schedule D, the whole annual 
value of its trading premises fell to be 
deducted 


» & not merely the amount 


imposed a duty on the co. to create a 
reserve fond.—ALLIANCE & DUBLIN 
CONSUMERS’ Gas Co. v. DAVIES, [1926] 


PART V. SECT. 2, SUB-SECT. 7.— 
E. (a). 


ut which the premises were actually 
ascesxed for the purpose af collection 
of tax under Schedule A. —- INLAND 
REVENUE COMES. v. SCOTTISH CENTRAT, 
ear POWER Co., [1928] 8. C. 260. 


oem 
e 


PART V. SECT. 2, SUB-SECT. 7.—D. 
sa. Slututory company—cCreation of 


I. Et, 872.—IR. 

sb. Bank—Losses writien o 
ycur-—Method of compytation.}—Le 
BANK OF MONTREAL ASSESSMENT 
(1909), 14 B. C. R. 282.— CAN, 

gC. Losses on sules of semurery 
investments in Government securities. }— 
Held: such temporary investments 
could not be regarded as an invest- 
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during 





e i. —— Logs on trade branch.}-— 
A trader having two branches in 
trado (viz. a cloth business & a bankin 
business) carried on both, each wit 
borrowed capital; & as the cloth busi- 
ness ended in a loss, he had: to close it 
eed cee whieh maa bank inthe 
borro Ch which was n 
cloth Ypaminioad was lost before 10924. 


289. Add. Annotations :—As to (1) Consd. Mallett 
v. Staveley Coal & Iron Co., [1928] 2 K. B. 
405. Refd. I. R. Comrs. v. Northfleet Coal 
& Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson v. I. BR. Comrs., I. R. Comrs. v. 
Thompson (1927), 12 Tax Cas. 1091. 

240. Add. Annotation :—Refd. Eastman v. Shaw 
(1927), 43 T. L. R. 549. 


241a. Payment of Habilities of subsidiary com- 
pany.|—Held: a loss of capital, & no de- 
duction could be allowed.—Bakrn v. MABIE 
Topp & Co., Ltn. (1927), 18 Tax Cas. 235. 


244. Add. Annotations :—Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 188 L. T. 201; 
Collyer v. Hoare & Co., [1931] 1 K. B. 123. 


-}+~-A co. leased a cinematograph 
theatre with its fixtures, furniture, machinery, 
etc., for twenty-one years under a Icase 
which provided for an annual rent & a 
premium payable by quarterly instalments 
over the whole period of the lease. The 
lessors reserved the right in certain circum- 
stances to terminate the lease at six months’ 
notice. If this right were exercised all 
future instalments of the premium were to 
be cancelled. In negotiations before the 
terms of the lease were settled there had been 
& provisional agreement under which a rent 
was to have been paid equal to the total 
annual payments of rent & premium secured 
by the lease. The General Comrs. on appeal 
proceedings allowed the co.’s claim to deduct 
from its profits for income tax purposes the 
instalments of the premium. The Crown 
appealed :-—Held : the payments were capital 
expenditure.——-GREEN v. FAVOURITE CINEMAS, 
Trp. (1930), 15 Tax Cas. 390. 

Payment in consideration of surrender of 
lease —- Mining lease.]—-Suins paid by a 
colliery co. to the lessor in consideration of 
the surrender of a portion of the arca demised 
by a mining lease, & for the release of the co. 
from the obligations undertaken by the lease, 
are capital payments, & are not allowable 
deductions.—-MALLETT v. STAVELEY Coan & 
Iron Co., Lro., [1928] 2 K. B. 405; 97 
L. J. K. B. 475; 139 L. T. 241 3; 18 Tax Cas. 
772, C. A. 


Annotations :—Folld. Cowcher v. Mills (1927), 13 Tax Cas. 
216. Distd. Anglo-Persian Oil Co. v. Dale (1931), 47 
lL. RR. 487. Refd. J. NR. Comrs. 7. Northfleet Coal & 
Ballast Co. (1927), 12 Tax Cas. 1102, 

at 


248b. .]—Resps. carried on _ business 
premises held on a lease expiring in 1923. 
In 1916 the business was closed down, & the 
lessor agreed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & resps. issued a 
debenture to the Jessor securing the instal- 


TIeld: 
BERRY-SURPRISE 


244a. 





248a. 





The trader having had to pay interest 
on that lost capital in 1924-25, the 
year of assessment, claimed deduction 
therefor from the assessable profits of 
his remaining banking business for the 
year 1924-25 :--Tleld: though the 
branches were distinct, the trade was 
one, & though the lost capital was not 


capital expenditure.—-RosE- 
MINING Co. v R., 
11924) S.C. R. 445; (192414 DL. 
197; [1924] 1 W. W. R. 1017.—CAN. 


se. Railway company-—Earpense of 
making deviations. )—Held : 
pended by a railway co. in makiug 


Vol. XXVUI.—Income Tax. Cases 239—251. 


ments by a floating charge on all their assets. 
In 1921 the lessor accepted £600 from resps. 
in satisfaction of all further liability under the 
debenture :—Held: the payment of £600 
was not an admissible deduction.—COWCHER 
v. MILLs & Co., Lrp. (1927), 13 Tax Cas. 216. 


248c. Payment in respect of indemnity against 
liability for surface damage.]-—-O’GRADY v. 
BULLCROFT MAIN COLLIERIES, LTD., O’GRADY 
v. MARKHAM MAIN CoLLrery, Lrp. (1932), 
17 Tax Cas. 93. 


248d. Purchase of oil wells.J—Hucuks ». BririsH 
BuRMAH PETROLEUM Co., Trp. (1932), 17 
Tax Cas. 286. 


249. Add. Annotations :-—Consd. British Insulated 
& Helsby Cables ». Atherton, [1926] A. 205. 
Refd. Mitchell vy. Noble (1926), 43 T. L. R. 100. 


249a. Payment to agent to terminate agency. |— 
The Anglo-Persian Oil Co. paid to its agents 
in Persia the sum of £300,000, in compensa- 
tion for the latter relinquishing a contract of 
agency. The co. treated that sum in its 
books as w payment out of revenue, & 
charged instalments of £60,000 to revenue 
account during each of the following five 
years. The Crown claimed that these were 
not permissible deductions, but should be 
placed to capital account :—Held: the 
question was not entirely one of fact, on 
which the decision of the comrs. was binding, 
for questions as to what are, or are not, 
permissible deductions turn upon certain 
defined principles of law, as Iaid down by 
Lorp CAvE in British Insulated & Helsby 
Cables, Ltd. v. Atherton, No. 204; (2) is 
making the payment the co. was not en- 
larging its operations, nor improving its 
eoodwil. It was not, within the meaning of 
Lokp CAVE in Alherton’s Case, ‘ bringing 
into existence an asset or an advantage for 
the enduring benefit of its trade.” The 
payments were such as the co. might have 
made for cancellation of an onerous contract 
to supply its products ; they were payments 
attributable not to fixed but to circulating 
capital & might properly be debited to 
revenue account.—ANGLO-PERSIAN OIL Co., 
Lin. vw Darr, [1932] 1 Ik. B. 124; 100 
L. J. ik. B. 504; 145 L. T. 529; 47 T. L. R. 
487; 75 Sol. Jo. 408 ; 16 T'ax Cas. 253, C. A. 


250. Add. Annotations :—-Apld. Marsden v. I. R. 
Comrs. (1919), 12 Tax Cas. 217. Refd. 


YT. lt. Comrs. v. Huntley & Palmers, Ltd. 
(1928), 12 Tax Cas. 1209. 


Add. Annotations :—Retd. Small v. Easson 
(1920), 12 Tax Cas. 351; British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 


sh. Loss on conversion of plant c& 
works — Under arrange with 
Minister of Munitions.)|\—Held: a loss 
of capital, & not admissible as a 
deduction for income tax en Acca 
LOTNIAN CHEMICAL COoO., TD. WU. 
Rogmrs, LOTHIAN CHEMICAL Co., LTD. 
v. INLAND REVENUE COoMRS. (1926), 


251. 


SUIS CX- 


available for wse in the trade, viz. 
the banking business, in the year of 
assessment, tho interest paid on it 
should be deducted under Indian 
Income Tax Act, s. 10 (2) (ii]).—ARU- 
NACNALAM CreTry v. INCOME TAX 
i (1928), I. L. R. 52 Mad, 296.— 


PART V. SECT. 2, SUB-SECT. 7.— 
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246 ii. ——— Instalment o chase 
price—cé: costs of plant dions.— 


deviutions in its line from time to time 
were expenditure of a capital nature. — 
Tinopesia Rrs. », CoMrR, OF TAXES, 
[1925] App. D. 428.—S. AF. 


sf. Company owning one ship—Ship 
seized du by enemy—lLErpenditure 
on reconditioning ship.j—Iifeld : not 4a 
proper deduction, in respect that the 
expenses were not a recurring main- 
tenance expenditure, but were of the 
nature of capital outlay.—INLAND 
REVENUE v. GRANITE City 8.8. Co., 
{1927] 8S. C. 705.—SCOT. 
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11 Tax Cas. 508.—SCOT. 

sj. Value of wool on backs of sheep 
purchased with  station.])-— WEBSTER 
v. ae erin . ao 
DEPUTY QO ° , ° ds 
130; [1927] Rea L. _113.—AUS. 

sk. Cost of reconstruction of shop.}-— 
WyaM wv. INLAND REVENUE COMRS., 
11929} S. CG. (Ct. of Sessa.) 384.—SCOT. 

sl. Consideration for right to deposil 
material by carting contractor.J-——-INLAND 
REVENUE COMRS. v. ADAM (1928), 14 
Tax Cas. 34.—SCOT. 


Cases -268a. 
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253 i. Loss ie grea hes to gp papa 
Oo secure supp of timber—Advances 
‘s . in subsequent years he drew sums on 

mani fftdte ings ngage Hie ceva wkaout epadal apehoey pected, mt or ating out ott 
erly ded __B but with the knowledge of the directors. trade,’’-——ROEBANK PRINTING Co., L 
perly de ucted.— Hoaa & Co., - Th debi 
Coun OF Taxks, [1925] N. Z L. R. eo Bune were tee 

—™ ° ® 


Whether debt of managing dirertar to 

cor bald tka managing alter fa ni 
: managing director in part that year shares. }—-SHAPIRO 0. INLAND RE 

by a commission on profits. During showed a balance due by him to theco. Comnrs. (1928), 49N.L. R. 436.—S. AF. 
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Mitchell v. Noble, [1927] 1 K. B. 719; Anglo- 
ine Oil Co. v. Dale (1931), 47 T. L. R. 


252. Add. Annotations :—Refd. Mallet v. Staveley 


Coal & Iron Co. (1927), 188 L. T. 201; Anglo- 
ia Oil Co. v. Dale (1981), 47 T. L. R. 


252a. Difference between cost & proceeds of sale 


of fixtures of branch shops.|——-A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss :—-Held : the difference between 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of scuivalent second hand fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax.—EasTMAns, Ip. v. SHAW, HASTMANS, 
LTD. v. INLAND REVENUE Comrs. (1928), 45 
ue - R. 12; 72 Sol. Jo. 744; 14 Tax Cas. 218, 


254. Add. Annotation :—Refd. Roebank Printing 


Be Ltd. v. I. R. Comrs. (1928), 13 Tax Cas. 
864. 


254a. Nature of estimate to be made.]—Applts. 


were assessed under Sched. D. for the years 
1921-22 & 1922-23 on the basis of a writing 
down in two years successively of a doubtful 
debt. That was done by agreement with the 
inspector of taxes, who had all the facts 
before him. Subsequently, by additional 
first assessments, the writing down of the 
doubtful debt was disallowed, on the ground 
that since the writing down of the debt was 
allowed, it has come to the surveyor’s know- 
ledge that applts. had permitted the debtors 
to increase their indebtedness to them. On 
an appeal against the additional first assess- 
ments, the General Comrs. were not satisfied 
that the debt or any part of its had been 
proved to be a bad debt within the meaning 
of r. 3 (i) of Cases I. & IT. of Sched. D., & 
they confirmed the additional first assess- 
ments:—Held: (1) the General Comrs. 
had not considered the right question. The 
question which they ought to have considered 
& decided was whether there had been a 
‘* discovery ” by the surveyor within sect. 125 
of 1918 Act. If they had considered that 
question there was no evidence which would 
have supported a decision in favour of the 
inspector of taxes. The word “ discovers ”’ 
does not mean a mere change of opinion on 
the same facts & figures. To justify an 
additional assessment the surveyor must 
ascertain some new fact which, if it had been 
known when the original assessment was made, 
would have resulted in an increased assess- 


directors autbori 


LTp. v 
mission account. 


ENGLISH AND EMPIRE Dicest SuPPLEMENT. 


ment; (2) an estimate of the value of a debt 
made in 1923 & 1924 on the then facts & 
probabilities was not overthrown by a finding 
of the General Comrs. that in 1930 it had not 
been proved that the debt or any part of it 
was a bad debt within the meaning of the rule. 
What the statute requires is an estimate of 
the extent to which a debt is bad for a profit 
& loss account. Such an estimate is not a 
prophecy to be judged by after events, but a 
valuation of the debt as an asset, to be judged 
as an estimate on the existing facts & pro- 
babilities —ANDERTON & HALSTEAD, .v. 
BIrRRELL, [1932] 1 K. B. 271; 101 L. J. K. B. 
219; 146 L. T. 189; 16 Tax Cas. 200. 


257. Add. Annotations :—~Refd. Seaham Harbour 


Dock Co. v. Crook (1930), 47 T. L. R. 23; 
Westcombe v. Hadnock Quarries, Ltd. (1931), 
16 Tax Cas. 137. 


260. Add. Annotations :—As to (1) Refd. Small v. 


Hasson (1920), 12 Tax Cas. 351; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Distd. 
British Insulated & Helshy Oables v. Ather- 
ton, [1926] A. C. 205; Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. 
Expld. & Distd. Morgan Crucible Co. v. I. R. 
Comrs., [1932] 2 K. B. 185. Refd. Anglo- 
fee Oil Co. v. Dale (1931), 47 T. L. R. 


261. Add. Annotation :—Refd. Curtis Brown, Ltd. 


v. Jarvis ; Jarvis v. Curtis Brown, Ltd. (1929), 
14 Tax Cas. 744. 


262. Add. Annotations :—Distd. Mallett v. Staveley 


Coal & Iron Co., [1928] 2 K. B. 405. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Mitchell v. Noble, [1927] 1 
K. B. 719; Morley v. Lawford (1928), 44 
T. L. R. 716; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development: Syndicate v. Ducker (1928), 13 
Tax Cas. 366; I. R. Comrs. v. Hagart & 
Burn-Murdoch (1929), 14 Tax Cas. 433. 


268a. -.}—A co, in 1883 inaugurated a 


scheme under which pensions were paid to 
its employees who had retired or become 
incapacitated, but reserving an uncontrolled 
discretion to vary or cease payment of such 
pensions. The payment of such pensions 
had ever since 1883 been a recurring business 
expense, & the pensions paid had been 
debited to the profit & loss accounts under 
the heading of wages, & were admitted to 
have been proper deductions in computing 
the profits of the co. for income tax purposes. 
In 1918 the co. entered into an arrangement 
with an insurance co. whereby the insurance 
co. undertook, in consideration of the sum 
of £23,100 paid to it by the co., to pay to the 
co. during the remainder of the lives of the 
persons who were receiving pensions, & who 
were named in the sched. to the policy, 
annuities which were equal in amount to 


the first’ year of the arrangement the of £3,391. In arriving at ite profits 
sed him ed 


draw two for income tax purposes the co. claim 


sums on account of his commission, & to be entitled te deduct. this loss :-— 


Held: the loss waa a “ loss not con- 


TD. 
to a com- v. INLAND REVENUE Comrs., [1928] 


uring the year’ 8. C. (Ot. of Sess.) 701.—800T. 
ending Dec. 31, 1923, he drew out 


254 i. Limited to trading debte— £5,141 in sums varying between £150 
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& 0. It was subsequently aacer- 
tained that no commission was due for 
& the commission account 
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the pensions which were being a by me 
co. in pursuance of its pension scheme. 
amounts received from the insurance — 
under the policy were paid direct to the co., 
& payments equivalent to the annuities 
received from the insurance co. were made b 
the co. to the pensioners. The co. shad full 
power to stop the payment of any pension in 
case of misconduct, but in fact no pension 
had been withdrawn. The pensioners did 
not at any time know of the existence of the 
policy. The co. had power in certain events 
to cancel the policy & claim repayment of 
part of the purchase money. The co. claimed 
that the sum of £23,100 should be allowed as 
a deduction in computing the amount of its 
deficiency for the purposes of excess profits 
duty for the accounting period ending 
in 1919 :—Held: the co. had not by the 
payment of £23,100 got rid of their liability 
to pay the pensions to their retired or 
incapacitated employees, but had thereby 
acquired an asset, & therefore the £23,100 
constituted a capital expenditure & could not 
be allowed as a deduction by reason of 
r.3(f) of the Rules applicable to Cases 
I. & If. of Sched. D. to 1918 Act.—MonreGan 
CRUCIBLE Co., Lrp. v. INLAND REVENUE 
Comrs., [1932]2 K. B. 185 ; 1011. J. K. B. 
764; 147 L. T. 174. 

Add. Citation :—sub nom. ATHERTON v. 
BRITISH INSULATED & HELSBY CABLES, LTD., 
10 Tax Cas. 155. 

Add. Annotations :—-Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. Consd. Morley v. Lawford (1928), 140 
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284. 


285. 


287. 


Add. Annotation :—-Refd. Collyer v. Hoare & 
Co., [1981] 1 K. B. 123. 


Add. Annotations :—Apld. Waldie v. I. R. 


Comrs. (1919), 12 Tax Cas. 118. Distd. 
Hagart An oee v. I. R. Comrs., 
11980) A ©. 386. Refd. Bourne & Hollings- 


worth v. I. R. Comrs. (1921), 12 Tax Cas. 
rae ee v. Mabie Todd (1927), 13 Tax 
as. 


Add. Annotations :—Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 140 L. T. 1265. 
Expld. Hagart & eure ura v. I. R. 
Comrs., [1929] A. C. 886. Distd. Fry v. 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., [1930] A. C. 
432; Collyer v. Hoare & Co. (1930), 47 
T. L. R. 7: Folld. I. R. Comrs. v. Scottish 
Central Electric Power Co. (1931), 145 L. T. 
169. Expld. & Distd. Hoare & Co. v. Collyer 
(1932), 48 T. L. R. 256. Refd. Small v. Easson 
(1920), 12 Tax Cas. 351; Bourne & Hollings- 
worth v. I. R. Comrs, (1921), 12 Tax Cas. 483 ; 
British Insulated & Helsby Cables v. Ather- 
ton, [1926] A. C. 205; Mitchell v. Noble, 
[1927] 1 K. B. 719; Green v. Gliksten (1928), 
139 L. T. 12; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 
13 Tax Cas. 366; Anglo-Persian Oil Co. v. 
Dale (1931), 47 T. L. R. 4873 Mersey 
Docks & Harbour Board v. West Derby 
Assessment Committee, Bottomley v. West 
Derby Assessment Committee & Mersey 
Docks & Harbour Board, etc., [1932] 1 
K. B. 40 ; Union Cold Storage Co. v. Adamson 
(1931), 16 Tax Cas, 293. 


L. T. 125. Refd. Mitchell v. Noble, [1927] 1 
K. B. 719. 288. Add. ooo :—Consd. Morley v. Law- 
265. Add. Annotations :—Refd. British Insulated & ford & Co. (1928), 140 L. T. 125. Refd. 


Helsby Cables v. Atherton, [1926] A. C. 205; 

Mallet v. Staveley Coal & Iron Co. (1927 ), 
138 L. T. 201 ; Anglo-Persian Oil Co. v. Dale 
(1931), 47 T. L. R. 487. 


268a. ——— Books used for professional purposes— 


Solicitor.]|—'The word “ plant’’ in Finance Act, 
1925 (c. 36), s. 16, does not include a solr.’s 
books which he consults ‘for professional 
purposes.—DAPHNE v. SHAW (1926), 43 
T. L. R. 45; 71 Sol. Jo. 21; 11 Tax Cas. 256. 


276a. Replacement of obsolete plant or machinery 


—Meaning of obsolete—Question of fact for 
commissioners.|—SoutTH METROPOLITAN GAS 
Co. v. Dapp (1927), 13 Tax Cas. 205. 


278. Add. Annotations :—Consd. Salisbury House 


Estate v. Fry, [1980] 1 K. B. 304. Refd. 
Brighton College v. Marriott, [1926] A. C. 


290. 


291. 


British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Anglo-Persian Oil Co. v. 
Dale (1931), 47 T. L. R. 487. 


Add. Annotations :—As fo (1) Consd. Morley 
vw. Lawford & Co. (1928), 140 L. T. 1265. 
to (2) Refd. Mitchell v. Noble, [1927] 
K. B. 719. Generally, Refd. Small v. 
Kasson (1920), 12 Tax Cas. 351; I. R. Comrs. 
v. Scottish Central Electric Power Co. (1931), 
145 L. T. 169; Union Cold Storage Co. v. 
Adamson (1931), 16 Tax Cas. 293. 


Add. Annotations :—Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691; Morley 
v. Lawford & Co. (1928), 140 L. T. 125. Apld. 
Collyer v. Hoare & Co. (1930), 47 T. L. R. 7. 
Distd. Fry v. Salisbury House Estate, Ltd., 

Jones v. City of London Real Property Co., 
[1930] A. C. 432. Consd. Collyer v. Hoare & 


poet V. SECT. 2, SUB-SECT. 7.—-J. 


Diminished value of rails & 
Hes Hy }—Held: a railway co. was not 
entitlod to any deduction for such 
d ished value.—RAODESIA Rye. v. 





b i. Held: an article is 
id useless y i Ww en it is unfit through 
wear & tear for the purposes for which 
it was used, & is incapable of being 
repaired, or is in such a condition that 
a reasonable b eas man would 
prefer to substitute a new implement 
ogee t incur the cast of repair- 
ing the old.—ROBERTSON v. MR. 
ne ac (1928) 8S. A. 8. R. 313.— 


ote V. SECT. 2, SUB-SECT. 7.—L. 
eparate assessments under 
Schaiuiles B. ” D.j—A farmer bred 
horses & cattle on a considcrable scale. 
He used his stallions for his own horse- 
breeding purposcs, & also earned fees 
by sending them on journeys for the 
service of other owners’ mares. In 
this connection he kept a reserve of 
stallions to replace any which might 
become incapacitated. All his stallions, 
of which onl yi eleeriee proporen earned 
fees, forme one undivided 
stud. He was pee ays to income tax, 
on the profite of his general farming 
business under Schedule B., & on the 
prone fits of <4 feo-carning | stallions under 
D. As a method of 
the ean of preuts assessable under 
the latter Schedule, the comrs. deter- 
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tte 


mined to regard a certain number of 
stallions as exclusively used in earning 
fees, & to allow the deduction of the 
cost of their full upkeep & attendance, 
& to provide for replacements by allow 

a similar deduction in respect ‘Of 

er stallions in the stud to the: extent 
of one-third of the number of travelling 
stallions. The farmer contended that 
his stallion-owning business should be 
rene as entirely separate from 

arming business, & that the whole of 
the ext expenses & losses connspted vo 
stallions should be set against 

sheer derived from them ae eld: 
was primarily a question for the oe 
to determine, & no cause had 
shown for apres net deterinina- 
tion.—Ma Rs LAND REVENUE 
CoMRS., 1927] 8 Ss. ‘C. 243. —SCOT. 


Cases 291-—307a. 


292a. 


292b. 


293. 


294. 
295. 


295a. 


Co., [1981] 1 K. B. 123; I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 1L.T. 169. Refd. 1. Rk. Comrs. v. Lysaght, 
[1928] A. C. 234. 


-.|—Younas, CRAwWsSHAY & YOUNGS, 
Lrp. v. BROOKE (1912), 6 Tax Cas. 893. 


Loss on individual rents of tied houses— 
No loss on aggregate rents.J—A brewery co. 
owned freehold & leasehold licensed houses, 
which they Ict to tenants who were tied to the 
co. for all the beer, wines, & spirits sold on 
the premises let to them. Under the decision 
in Usher’s Wiltshire Brewery, Lid. v. Bruce, 
No. 287, the co., where rent was forgone by 
reason of the tie, was entitled, in the com- 
putation of the profits of the trade for assess- 
ment under Sched. D. to income tax, to a 
deduction of the difference between the 
Sched. A. assessment of its freehold houses 
or the rents paid by the co. for its leasehold 
houses, on the one hand, & the rents received 
by it from the tied tenants, on the other 
hand, as an expense wholly incurred for the 
purposes of its trade. Some of the tied 
tenants paid premiums, & it was admitted, 
in the course of the hearing, that they must 
be taken into account in determining whether 
rent had been forgone by the co. by reason 
of the tie. In some cases the co. suffered 
a loss in respect of rent forgone, but in other 
cases the rents received by the co. exceeded 
the annual value or the rent paid by the co., 
as the case might be. In assessing the co. 
to income tax under Case J. of Sched. PD. 
the Crown claimed that the amount of such 
excess should be brought into account under 
Sched. D., but so far only as was required 
to wipe out the debit above mentioned, & 
that for this purpose the whole of the houses 
must be aggregated :—Held: the claim 
of the Crown failed, on the ground that the 
profits & gains arising from the ownership 
of land, whether used for the purposes of 
trade or not, were determined exclusively 
by reference to annual valuc under Sched. A.., 
& accordingly the rents received could not be 
included in an account under Sched. D. of 
the profits & gains of the trade for the purposes 
of which the land was used.—HOARE & Co., 
Lip. v. COLLYER, [1932] A. C. 407; 101 L. J. 
K. B. 274; 146 L. T. 469; 48 T. L. R. 256; 
76 Sol. Jo. 165; 17 Tax Cas. 169, H. I. 


Add. Annotation :—Refd. Thomas v. Evans, 
Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 


Add. Annotation :—Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 773. 


Add. Annotation :—Refd. Collins v. I. R 
Comrs. (1924), 12 Tax Cas. 773. 


Mutual insurance---Surplus from other 
business done with fire policy holders— 
Whether liable to tax.|-—-The main object of 
applt. co. which was incorporated as a co. 
limited by guarantee & not having a capital 
divided into sbares, was to enable local 
authorities & other public bodies by co- 
operation to insure against fire & other risks 
on the most favourable terms. Since 1913 
the co. had, in addition to the fire insurance 
business conducted on the mutual system, 
carried on an extensive business of a mis- 
cellaneous character & particularly em- 
ployers’ liability business. Considerable pro- 
tits were derived from this miscellaneous 
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297. 


300. 


301. 
802. 


304. 


305. 
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business, & it was admitted that in general 
applts. were liable to be assessed to income 
tax in respect of these profits, but they 
claimed to be exempt in respect of any 
surplus arising from employers’ liability or 
other miscellaneous business done with fire 
policy holders :—Held;: as the principle of 
mutual insurance did not apply either to the 
oe liability business or to the mis- 
cellaneous business, inasmuch as the fire 
policy holders in a body had not contributed, 
the surplus arising from any part of that 
business must be treated as profit & gains 
under Sched. D. & chargeable to income tax 
accordingly.—MunicipaAL Muruau INsUR- 
ANCE, Lrp. v. Hits (1932), 147 L. T. 62; 
48 T. L. R. 301; 16 Tax Cas. 430, H. L. 
Add Citation :—2 Tax Cas. 100. 

Add. Annotations:—As to (2) Consd. Thomas 
v. Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas. 
790. Generally, Refd. Pegg & Jones v. I. R. 
Comrs. (1919), 12 Tax Cas. 82; J. R. Comrs. 
v. Westleigh Estates Co., I. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

Add. Annotations :—-Apld. Pegg & Jones v. 
I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1927), 11 
Tax Cas. 790. Distd. Adamson v. Union 
Cold Storage Co. (1931), 146 L. T. 172. 
Consd. Municipal Mutual Insurance, Ltd. v. 
Hills (1982), 48 T. L. R. 301. Refd. I. BR. 
Comrs. v. Westleigh Estates Co., I. R. 
Comrs. v. South Behar Ry., 1. R. Comrs. +. 
Kecentric Club (1925), 12 Tax Cas. 657, 
Add. Annotations :---Consd. I. R. Comrs. v. 
Westleigh Estates Co., I. 2. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assee. v. J. R. Comrs., [1926] A. C. 281. 
Distd. Liverpool Corn Trade Assocn. ». Monks, 
[1926] 2 K. KB. 110. Consd. Municipal 
Mutual Insurance, Ltd. 7. Hills (1932), 48 


T. L. RK. 3801. Apld. Jones v. South-West 
Lancashire Coal-Owners’ <Assocn., ([(1927] 
A. ©. 827. 


Add. Annotation :—Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 


Add. Annotations :—Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
A.-G. v. Metropolitan Water Board, [1928] 1 
K.B. 833. 

Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 1388 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 188 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Refd. Fry v. Salisbury House Hstate, Ltd., 
Jones v. City of London Real Property Co., 
[1930] A. C. 432. 

insurance-—— Mutual  society.] — 
A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 


309a. 


PART V. SECT. 4, SUB-SECT. 1. 


sk. Dividends received by broker— 
Deduction of intcrest on unpaid balance interest.—Re Strout & TORONTO City, 
due to broker.}—Held: the client was’ [ 
not assessable for income in respect 
of the whole amount of the dividends 
received by the broker & credited to 


tionate to the wages paid in their works for 
the time being, & the balance of the ordinar 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls:—Held: (1) 
the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessment to income tax, as the money was 
laid out by the respective members on a true 
insurance principle; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.—THOMAS v. EVANS 
(RICHARD) & Co., JONES v. SOUTH-WEST 
LANCASHIRE CoAL Ownmrs’ Assocn., [1927] 
1 K. B. 33; 95 L. J. K. B. 990; 135 L. T. 
673; 42 T. L. R. 708; 11 Tax Cas. 790, C. A.; 
affd. sub nom. JONES v. SouTH-WeEstT LAN- 
CASHIRE Coar, OwNERS’ Assocn., [1927] A. C. 
827; 96 I. J. K. B. 894; 137 L. T. 737; 43 
T. L. R. 725: 71 Sol. Jo. 680, H. L. 


-{nnolations :— As to (1) Consd. Municipal Mutual Insurance, 
Ltd. «. Hills (1932), 48 T. L. R. 30 
Collicry Co. v. Davis (1932), 48 T. L. R. 633. 


3807b. Marine insurance company—Building ships 


1; Thomas Merthyr 


—Cancellation of shipbuilding contracts.]— 
A marine insurance co., having entered into 
contracts for the building of four ships, 
accepted dclivery of two of the ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the co., & that the 
£70,000 was a proper deduction in arriving 
at its profits :—Held: the co. was not carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction.— 
DEVON MUTUAL STEAMSHIP INSURANCE 
ASSOCN, v. OGG (1927), 13 Tax Cas. 184. 

Loss on investments—-What amounts to.]— 
Applts., an insurance co.. had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for purposes of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. reccived in exchange for their 
various railway holdings stocks in the four 
amalgamated railway cos. created by that 
Act. The market value of these new stocks 
was less than the original cost to applts. of 
the old stocks, & they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1922 & 
1923 in computing their income tax liability : 
—Held: as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed.—_RoYAL INSURANCE Co., LTD. wv. 


dividends & the 


1927] 2 
313.—CA 


excmpt from ft 


Vol. XXVII.—Income Tax. 


Cases 307a—316. 


STEPHEN (1928), 44 T. L. R. 680; 14 Tax Cas. 


Annotation :—~Apld. Westminster Bank v. Osler, National 
Bank v, Baker (1932), 48 T. L. R. 211. 


310. 


Add. Annotation :—Refd. Nash 


Mann iv. 
(1982), 48 T. L. R. 287. ; 


312a. Employment—Actress.] —- The expression 


313. 
313a. 


‘employment ’”’ in Sched. E of 1918 Act 
nee something analogous to an office or a 
post. 

An actress earned her living by accepting 
& fulfilling engagements for which her 
professional qualifications fitted her. During 
the periods of assessment in question, she 
exercised her activities by (a) acting in various 
stage plays in England & one in the United 
States of America, under various contracts 
with theatrical producers; (b) performing 
for the films; (c) performing on the wireless 
for the British Broadcasting Corpn., & 
(2) performing for gramophone companies 
for reproduction on their records :—Held: 
the actress was assessable under Sched. D of 
1918 Act in respect of the profits which she 
derived from her profession or vocation as 
an actress & not under Sched. E in respect of 
the profits of her employment.—Davligs v. 
BRAITHWAITE, [1981] 2 K. B. 628; 100 
L. J. K. B. 619; 145 L. T. 693; 47 T. L. R. 
479; 75 Sol. Jo. 526. 


Add. Annotation :—Refd. Stedeford v. Beloe 
(1932), 146 L. T. 456. 

—-— Remuneration of solicitor-trustee under 
trust.|—A solr.-trustce was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax :—Held: this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D, 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, r. 19. 
— JONES ¥v. WRIGHT (1927), 189 L. T. 433; 44 
T. L. R.128; 72 Sol. Jo. 86; 13 Tax Cas. 221. 


315a. ——-- Setting up new profession—Barrister 


316. 


his account, but only in respect of the 
difference between the sum of the 
sum charged for 


th L. R. 1100; 600. L. R. 


sl. Dividends paid in Victory Bonds 
axation.|}—W., Ltd., 
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becoming King’s Counsel. ]}—A junior barrister 
on becoming a King’s Counsel does not ‘ set 
up”? a new profession within r. 1 (2) of the 
Rules applicable to Cases I. & II. in Sched. D. 
to 1918 Act, &, consequently, his carnings 
are not to be computed in accordance with 
that sub-rule.—SELDON (F. E.) v. Croom- 
JOHNSON ; SELDON (F. E.) v. BRucE THomas, 
[1932] 1 K. B. 759; 101 L. J. K. B. 358; 
147 L. T. 72; 48 T. L. RR. 304; 76 Sol. Jo. 
273; 16 Tax Cas. 740. 

Add. Amnnotalions :—<As to (2) Apld. West- 
minster Bank v. Osler, National Bank v. 
Baker (19382), 48 T. L. R. 211. Aes to (3) 
Apld. Whelan v. Henning, [1926] A. C. 293. 


Distd. Ormond Investment Co. v. Betts, [1927] 


having accumulated profits, declared a 
dividend, & by consent of the share- 
holders, paid the same in Victory 
Bonds. W., a shareholder, in his 
income return for that year, claimed 
he should not pay income tax on this 
dividend because it was paid in Victory 
Bonds which were exempt from income 


Cases 316—321c. 


317. 


317a. 


2 K. B. 326. Ae fo (83) Expld. Diggines v. 
Forestal Land, Timber & Railways Co. (1980), 
142 L. T. 509. (See.[1931] A. CO. 380, H. L.). 
Refd. Kirke’s Trustees v. I. R. Comrs. (1926), 
136 L. T. 582 ; Turton v. Mitchell (1927), 138 
L. T. 365 ; Leeming v. Jones (1929), 141 L. T 
472. Generally, Refd. Leitch v. Emmott, 
[1929] 2 K. B. 236; Miller (Lady) v. I. R. 
Comrs. (1930), 15 Tax Cas. 25. 
Add. Citations :—[1926] 1 K. B. 480; 10 
Tax Cas. 139. 
Add. Annotations :—Apld. Turton v. Mitchell 
(1927), 188 L. T. 365. Consd. Leeming v. 
Jones (1929), 141 L. T. 472. Apld. Diggines 
v. Forestal Land, Timber, & Railways Co. 
(1930), 142 L. T. 509. Refd. Ormond In- 
vestment Co. v. Betts, [1927] 2 K. B. 326. 
(see [1913] A. C. 880, H. L.) ; Merrfield v. Wall- 
aper Manufacturers, Ltd., [1931]2 K. B. 143. 
‘or cross-references following this case read 
‘* see, now, Finance Act, 1926 (c. 22), s. 22 (1).”’ 
Different holdings of War 
Loan.|—Applt., who owned £2,350 5 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June, 1924, converted this 
holding into 44 per cent. Conversion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 to 
hold a small amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert :—Held: applt. 
continued throughout the year 1925-26 to 
hold the same source of income, 7.e., 5 per 
cent. War Loan, & under Schedule D, 
Case ITJ., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 
year.—TuRTON v. MI'rcHELL (1027), 188 L. T. 
365; 13 Tax Cas. 245. 











317b. ——- ——— ———- ———. ]—_ The words “‘ interest 


tax :—Tleld ; 
distributed dividend in question in 
this case, in bonds, does not bring the 
transaction within tho “ obligation ” 
of the bond in question which intro- 
duces the exemption in taxes. Such 


- « « On any securities issued under the War 
Joan Acts, 1914 to 1917,”’ in 1918 Act, 
Sched D, Case III., r. 1 (f ), designated one 
taxable subject-matter & not several sources 
of income. 

A taxpayer was the holder of a number of 
5 per cent. National War Bonds, 1928 (Third 
Series). These bonds were on Dec. 1, 1924, 
converted into 5 per cent. War Loan Stock, 
1929-47. The taxpayer in the following 
year purchased additional 5 per cent. War 
Loan Stock, 1929-47. Both the 5 per cent. 
National War Bonds, 1928, & the 5 per cent. 
War Loan Stock, 1929-47, were securities 
issued under the War Loan Acts. A question 
arose whether they were of the same class or 
source for the purposes of rr. 1 & 2 applicable 
to Case IIT. of Sched. D of the Income Tax 
Act. The taxpayer contended that they 
were the same source, & therefore the assess- 


ment for the year in question should be | 


computed on the basis of the income arising 
within the year preceding the year of assess- 
ment. The Crown, on the other hand, con- 
tended that the income arising from 5 per 


cent. National War Bonds & 5 per cent. War | 
Loan Stock was income arising from different | 


the payment of the 


317¢. —— 


321b. Profits on 


payment is not tho payment of tho 
capital of the bond at maturity nor is 
it the payment of interes 
presentation & surrender of coupons 
which is what is exempt from taxation. 
The amount so received as dividend 
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sources, & therefore the assessment for the 
year in question ought to be computed on the 
income of the year of assessment :—Held: as 
both the 5 per cent. National War Bonds, 
1928, & the 5 per cent. War Loan Stock, 
1929-47, were securities issued under the 
War Loan Acts, 1914 to 1917, the interest 
arising from those securities arose from the 
same source & ought not to be split up for 
the purpose of charging income tax.— 
MERRIFIELD ¥. WALLPAPER MANUFACTURERS, 
Lrp., [1931] 2 K. B. 148; 100 L. J. K. B. 
616; 145 L. T. 451; 16 Tax Cas. 40. 

—— -—— Holdings of 
husband & wife.)-—— Where applt.’s wife, 
who. was living with him, was in receipt 
of £9 16s. 10d. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £8,662 10s.:—Held: applt. had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 16s. 10d. in respect of interest 
of War Loan.—WaALKER v. HOWARD (1927), 
1388 L. T. 367; 13 Tax Cas. 818. 





Annotation :—Overd. Leitch v. Emmott, [1929] 2 K. B. 236. 


Compare No. 570a, post. 


321. Add. Annotation :—-Refd. Thompson v. Trust 


& Loan Co. of Canada (1932), 48 T. I. R. 209. 


3218. Surrender of Victory Bonds in payment of 


death duties—Unpaid interest taken into 
account in valuation.|—-Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax.— 
MoNKs v. Fox’s ExecurTors, [1928] 1 K. B. 
351; 97 L. J. K. B. 241; 1388 L. T. 203; 44 
T. L. R. 115; 72 Sol. Jo. 31; 18 Tax Cas. 171. 


‘*‘ realisation ’’--Exchange of 
securities. |— Koyvau INSURANCE Co., LTD. v. 
STEPHEN, No. 309a, ante. 

-~.]—In the first case the W. Bank 
during the war acquired as part of its assets 
certain National War Bonds of various issues. 
In pursuance of the right given by certain 
of these bonds, or of a similar right offered 
by the Govt., to convert the bonds into longer 
term securities, the Bank surrendered them 
& acquired in exchange certain Conversion 
Loan & War Loan. The latter securities were 
greater in value than the bonds surrendered. 
In assessing the Bank to income tax the 
profit made on these transactions was included 
in the assessment. On appeal by the Bank 
the Crown contended that on the occasion 
of each conversion the Bank had realised tho 
bonds, & by receiving in exchange invest- 
ments of greater value had thereby made a 
profit, & accordingly that such profit should 
be taken into account in arriving at the Bank’s 
assessments to income tax. The Special 
Comrs. adopted the Crown’s contention. In 
the second case the N. Bank appealed against 
similar findings with reference to similar 
transactions :—Held: the transactions in 


represented by said bonds was Hable 
to income tax as profits & gains.— 
WaATEROUS v. MINIATER OF ae ee 


upon 
REVENUE, [1931] Ex. C. 
CAN. 


nae cot 


326. 
334. 
336. 


837. 


the case of each of the two banks were 
equivalent to realisations of the old stocks 
& reinvestments in new securities which had 
resulted in profits, & the banks were account- 
able for those profits.—W#ESTMINSTER BANK, 
Lrp. v. OSLER; NATIONAL BANK, LTD. v. 
BAKER, [1932] 1 K. B. 668; 101 L. J. K. B. 
292; 146 L. T. 441; 48 T. L. R. 211; 76 
Sol, Jo. 67, C. A.; affd. 49T. LL. R. 43; 76 
Sol. Jo. 831, H. L. 


Add. Annotation :—Refd. Seaham Harbour 
Dock Co. v. Crook (1930), 47 T. L. R. 238. 


Add. Annotation :—Refd. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 


Add. Annotations :—Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. Refd. Leeming 
v. Jones (1929), 141 L. T. 472. 


Add. Annotations :—Consd. Re Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 556; Perrin v. Dickson (1929), 98 
L. J. K. B. 688. Refd. Glenboig Union Fire- 
clay Co. v. I. R. Comrs. (1922), 12 Tax Cas. 
427; I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), (1926), 12 Tax Cas, 
1125; Westcombe v. Hadnock Quarrics, 
Ltd. (1931), 16 Tax Cas. 137. 


345a. --— By insurance company—In considera- 


347. 
354. 


tion for annual payments.]—A contract with 
an insurance co., by which the assured, in 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the assured.—PrRRIN 1. 
Dickson, [1930] 1 K. B. 107; 98 I. J. K. B. 
683; 142 L. T. 20; 45 T. L. R. 621; 14 
Tax Cas. 608, C. A. 

Add. Annotation :—-Consd. Perrin v. Dickson, 
(1929), 98 L. J. K. B. 683. 

Add. Annotations :—Refd. Sherwood v. Sher- 
wood, [1929] P. 120; Stibbe v. Stibbe, 
[1931] BP. 105. 


354a,. —-—- ———- Right of wife to refund of personal 


356. 


361. 


367a. 


allowance. ]|—On an order being made ayainst 
a resp. living abroad, whose income was not 
subject to British tax, for payment of main- 
tenance free of tax to his former wife living 
in England, he must remit a sum which, 
after the payment of income tax at the 
standard rate, gave petitioner the sum named 
in the order, & she was also entitled to the 
benefit of any personal allowance by way of 
refund from the income tax authorities.— 
SHEARN v. SHEAKN, [1931] P.1; 100 L. J. P. 
41; 148 L. T. 772; 46 7. L. RR. 652; 74 
Sol. Jo. 536. 

Add. Annotation :—Apld. South American 
Stores (Gath & Chaves) v. I. R. Comrs. 
(1926), 12 Tax Cas. 905. 

Add. Annotation :—Generally, Refd. Shearn 
v. Shearn, [1931] P. 1. 

Agreement to pay super-tax on wife’s 
income in excess of specified sum—Whether 
husband entitled to marshal wife’s income. ]-—- 
A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives of himself 
& his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
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deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 11 of the deed was in these terms: 
‘In addition to all other payments by this 
indenture agreed to be made by the husband 
or his representatives after his decease he or 
they shall pay & discharge all super-tax which 
shall be peyerie in respect of the income of 
either the husband or the wife erie any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.” 
Apart from the deed the wife had an income 
exceeding £1,400 a year:—Held: in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 
under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, & that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part; but clause 11 of the deed 
required that the whole super-tax payable 
in .respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part bore to that secondly 
mentioned.—FLEETWOOD-HESKETH v. FLEET- 
woop-HESKETH, [1929] 2 K. B. 55; 98 
L. J. K. B. 417; 141 L. T. 317, 0. A. 


369c. Payment of interest to debenture holders— 


Out of accumulated profits.|—The words 
‘‘ profits or fains brought into charge to 
tax”? in rr. 19 & 20 of the All Schedules 
Rules to 1918 Act, mean profits or gains 
brought into charge to tax in the same year 
of assessment as the payment is made of the 
interest from which income tax is deducted. 
A trading co. wrote off against capital 
depreciation a balance of £68,929 standing to 
the credit of its profit & loss account & 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
no profits, but it paid debenture interest, 
deducting from the payments tax at the 
standard rate which is claimed to retain on 
the ground that the £68,929 was to be re- 
garded as available for the payment of the 
interest, & that the interest was, therefore, 
‘‘ payable wholly out of profits or gains 
brought into charge to tax’’ within r. 19 
of the All Schedules Rules under 1918 Act :— 
Held: as during each of the years of charge 
the co. had no profits or gains brought into 
charge to income tax, the interest had not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the co. must account to the Crown for the 
amount of the tax which it had deducted.— 
LUIPAARD’s VLEI EstaTE & GOLD MINING 
Co., Lip. v. INLAND REVENUE COMRS., 
[1980]1 K.B.693; 99 L. J. K. B. 330; 142 L. T. 
689; 467. L. R. 204; 15 Tax Cas. 573, C. A. 


PART V. SECT. 4, SUB-SECT. 2.—E. 


. Mortgage interest. }—RazJa RAGHUNANDAN PRASHAD SINGH v. ComR. OF INcOME Tax, Broan & Orissa (1929) 
aah I. L. R. 9 Pat. 48.—IND. : 
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375. Add. Annotation :—Consd. Martin v. Lowry, 
Martin v. I. KR. Comrs., [1926] 1 K. B. 550. 


377. Add. Annotation :—Generally, Refd. I. R. 
Comrs. v. Holder, [1931] 2 K. B. 81. 


378. Add. Annotations :—Refd. Re Jauncey, Bird v. 
Arnold, [1926] Ch. 471; I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


880a. Instalments paid after death of moneylender 
—Instalments not representing capital.}— 
A moneylender made loans on promissory 
notes which provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assessed 
under Case I, Sched. D, in respect of the 
profits of this business, all instalments due 
& paid prior to his death being brought into 
the relative computations. Instalments fall- 
ing due after his death were collected by the 
administrator of his estate but it was not 
suggested that the administrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
that so much of the instalments collected by 
him as did not represent repayment of 
capital was “interest of money” within 
rule 1, Case Ill., Sched. D. The adminis- 
trator contended that the sums in question 
were not assessable as ‘ interest of moncy ”’ 
within Income Tax Acts :—Held: the sums 
in question were ‘“ interest ’’ assessable under 
Case I1].—BENNETT v. OGSTON (1980), 15 
Tax Cas. 374. 

391. After this case add :— 

G'. Loyalties. 

391a. Payments in respect of user of patents. ]—-.\ 
French firm, which had acquired from an 
American owner of patent rights the sole 
right of manufacture & sale, in the ‘‘ castern 
hemisphere,” of certain machinery, entered 
into an arrangement with applt. co. under 
which the co. was appointed as the agent of 
the firm for the manutacture & sale of the 
machinery in the parts of the British Empire 
within this area, which included the United 
Kingdom. The temns of this arrangement 
were agreed verbally in Paris, were sub- 
sequently embodied in a letter, written in 
Paris, from the firm to the co. & were accepted 
by the co. by a letter written in England. 
Onder the arrangement, the selliug price of 
the machinery was to be fixed by applt. 
co. whose manufacturing costs, plus overhead 
charges plus profit, were not to exceed certain 
specified percentages of the sales. DPay- 
ments due by applit. co. to the French firm 
under the arrangement were in fact made 
direct to the American owner of the patent 
rights, the amounts due by the co. to the 
firm being the same as the amounts due by 
the firm to the American owner. The 
machines which formed the subject of the 
patent rights were manufactured in England 
& sold by the co. The co. appealed to the 
Special Comrs. against assessments madc 
upon it under r. 21 of the General Rules, as 
amended by Finance Act, 1927 (c. 10), s. 26, 


PART V. SECT. 4, SUB-SECT. 3. the corpn. 


392 i. Annual payments partly paid 
out of taxed income.}—Applt. corpn. bad 


the scheme for the 
showed a deficit whic 
mude good frum public funds. 
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to cover the payments under the arrange- 
ment, contending that the agreement between 
the French firm & the co. was made in 
France & that the payments under that 
agreement were not income arising from 
property in the United Kingdom :—Held: 
the payments under the agreement con- 
stituted income arising from property within 
the United Kingdom & were chargeable to 
income tax.—INTERNATIONAL COMBUSTION, 
Lrp. v. INLAND REVENUE CoMRs. (1932), 16 
Tax Cas. 532, 


391b. Lump sum payment.|—INLAND REVENUE 


382. 


393. 


393a. 


Tho revenue account of 
car in question 
was eventually 


Comrs. v. LONGMANS GREEN & Co., LID. 
(1932), 17 Tax Cas. 272. 

Add. Annotations :—Consd. Sterling Trust 
v. I. R. Comrs., I. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. Distd. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Apld. A.-G. v. Metropolitan Water Board, 
{1928} 1 K. B. 833. Consd. J. R. Comrs. 
v. Dalgety & Co. (1929), 98 L. J. K. B. 
542 ; Shanks v. I. R. Comrs., [1929] 1 K. B. 
342; JI. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. Refd. Birt, 
Potter & Hughes v. 1. R. Comrs. (1927), 12 
Tax Cas. 976; I. R. Comrs. v. Pakenham, 
I. RK. Comrs. v. Longford, Gascoigne v. I. BR. 
Comrs., [1927] 1 K. B. 594; Birmingham 
Corpn. v. I. R. Comrs., [1930] A. C. 307; 
Fry v. Salisbury House Estate, Ltd., Jones 
v. City of London Real Property Co., [1930] 
A. C. 482; Sutton v. I. R. Comrs. (1929), 14 
Tax Cas. 062; I. R. Comrs. v. Miller, [1930] 
A. C. 222; Jones v. Leeming, [1930] A. C. 
415; Luipaard’s Vlei Estate & Gold Mining 
Co. v. I. R. Comrs., [1930] 1 K. B. 5938; 
Miller (Lady) v. 1. IR. Comrs. (1930), 15 Tax 
Cas. 25; Hamilton v. I. R. Comrs., [1931] 
2K. B. 495. 

Add. Annotations :—Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Refd. 
I. lt. Comrs. v. Pakenham, J. lt. Comrs. v. 
Longford, Gascoigne v. 1. R. Comrs. (1927), 
136 L. T. 699; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. Bb. 833; Birmingham 
Corpn. v. I. R. Comrs., [1930] A. C. 307; 
Luipaard’s Vlei state & Gold Mining Co. 
v. 1. R. Comrs., [1930] 1 KK. B. 593. 
.|—Under Housing of the Working 
Classes Acts & Metropolis Management Act, 
1855 (c. 120), resps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 35), s. 1. In making payments of 
interest on the sums advanced resps. deducted 
income tax under Rules applicable to all 
Schedules, r. 21. The interest was paid out 
of the general fund in the hands of resps., 





The Coren. was assessed under Finance 
Act, 1927 (c. 10), 8. 26, on the same 
footing as in Lirmingham Corpn. v. 


The I. R. Comrs., No. 393b, & the assess- 


raised the funds required for a housing 
bchelme by borrowing a spinal] portion 
from the Board of Public- Works & ag 
to the remainder by borrowing on 
mortgages secured on the revenue of 


loan interest was due & was paid out 
of the borough fund before the subsidy 
was reccived. Tbe total taxed incorne 
of the corpn. was sufficient to cover the 
whole of the loan interest payable. 


30 


ment was upheld by the special comrs. 
on appeal. ‘The corpn. domanded a 
caso :—Held: the corp. Was rightly 
#0 assessed.— BELFAST CORPN. v. TURN: 
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into which fund were paid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ electricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax sufficient 
for the Fugen of interest on the sums 
advanced, apart from any revenue derived 
under any housing scheme :—Held: as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as resps. 
had an indemnity against Joss on the scheme, 
resps. were liable to account for the amount 
of the deductions.— DICKSON v. HAMPSTEAD 
BorovueH Councit (1927), 91 J. P. 146; 
438 T. L. R. 505; 25 L. G. R. 402; 11 Tax 
Cas. 691. 

:—Apprvd. Birmingham Corpn. v. I. R. Comrs., 


Annotation 
(1929] 2 K. B. 187. 


398b. 


- an indemnity against loss on the 


894. 


394a. 


J.S. 


-.]|—The Birmingham Corpn. undertook 
& oe Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), & under 
the provisions of sect. 7. the Local Govt. 
Board undertook to, & did, refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corpn. issued housing bonds, & 
when paying interest upon them they 
deducted income tax. They alleged that 
that interest was paid out of their general 
borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other undertakings, & that as the income in 
respect of that fund & those undertakings had 
already been brought into charge for income 
tax purposes, they were entitled to retain the 
amounts deducted :—Held: as the corpn. had 
ousing 
scheme the interest so paid could not be re- 
garded as a general payment out of profits 
brought into charge, & the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds. 
—BIRMINGHAM CorRPN. v. INLAND REVENUE 
Comrs., [1929]2 K.B.187; 98 L. J. K. B. 498; 
141 L. T. 339; 93 J. P.216; 45 T. L. R. 
463; 27 L. G. R. 551, C. A.; affd., [1930] 
A.C. 307; 99 L. J. K. B. 299; 142 L. T. 
633; 94 J. P. 123; 46 T. L. R. 262; 28 
L. G. R. 201; 15 Tax Cas. 172, H. L. 


Add. Annotations: — Apld. Birmingham 
Corpn. v. I. R. Comrs., [1929] 2 K. B. 187. 
Refd. Sterling Trust v. I. R. Comrs., I. R. 
Comrs. v. Sterling Trust (1925), 12 Tax Cas. 
868; Luipaard’s Vlei Estate & Gold Mining 
Co. v. I. R. Comrs. (1930 99 L. J. K. B. 330. 


.]|—The profits of the Metropolitan 
Water Board were assessable under 1918 Act, 
Schedule A., No. III., r. 3, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Board for 
the year ending Mar. $1, 1922, showed a loss, 
& no assessment was made for the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 








428a. 
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claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-28 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 19, & 
was in fact paid out of the profite for 1922-23, 
& that, although the income tax for 1922-28 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-28 had been 
brought into charge, & rule 21 did not apply : 
—Held: as the Board had been assessed at 
zero under Schedule A for 1922-238, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed.—A.-G. v. METROPOLITAN 
Water Boarp, [1928] 1 K. B. 838; 97 
L. J. K. B. 214; 188 L. T. 846; 44 T. L. R. 
135; 72 Sol. Jo. 30; 18 Tax Cas. 204, C. A. 


Annotations :—Distd. Salisbury House Estate v. Fry (1929), 
98 L. J. K. B. 722. Apld. 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. 593. Consd. 
Hamilton v. I. 1k. Comrs. (1931), 145 L. T. 3038. 


397. ae Annotations :—Consd. Sterling Trust 


uipaard’s Viei Estate & Gold 


v. I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
{[1928]1K. B. 833. Refd. Sieg Corpn. 
v. I. R. Comrs., [1930] A. C. 307; I. R. Comrs. 
v. Dalgety & Co., [1930]1 K. B. 1; Luipaard's 
Vlei Estate & Gold Mining Co. v. I. R. Comrs., 
[1930] 1 K. B. 593. 


416a. —--- Debentures.|—-A co. issued deben- 


tures, stating in the prospectus that the 
interest thereon would be payable ‘free of 
English income tax.’’ The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 54 per cent. per annum “ free of English 
income tax,’’ & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated:—Held: the contract was void, as regards 
the stipulation for payment of interest free 
of income tax.—SouTH AMERICAN STORES 
(GaTH & CHAVES), LTD. v. INLAND REVENUE 
Comrs. (1926), 12 Tax Cas. 905. 


425. Add. Annolations :—Consd. I. R. Comrs. v. 


Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882; Archer-Shee v. Garland, 
[1931] A. C. 212. Refd. Baker v. Archer- 
Shee, [1927] A. C. 844. 


427. Add. Annotation :—N.F. Manton’s Trustees 


v. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas 549. 


Securities in control] of foreign custodian 
of enemy property—-Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal— 
When interest accrues.|—Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K. ceased 
to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt. appointed a 
custodian to take over & administer enemies’ 
property in Germany, & the bank then paid 
the interest & dividends to the custodian. 
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K.’s last surviving exor. died in 1921, & Be, 
the exors. of such survivor, recovered the 
interest: & dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 


- years 1922~-23 to 1926-27 under Oases IV. 


428b. ———- —— 


& V. of Sched. D. on the ground that they 
were income arising to resps. in those years 
as they accrued only when received under the 
decree of the Tribunal :—Held ; the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
& the further sum paid as interest thereon 
under the decree of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax.— 
Simpson v. Mauricnh’s Exors. (1929), 45 
T. L. R. 581; 14 Tax Cas. 580, C. A. 

& interest thereon— Whether 
MAURICE’S 





interest income.]—Srvpson vv. 
Exors., No. 428a, ante. 
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could find, as they had, that the taking of 
securities for the loans advanced was only 
‘‘ an incident ”’ in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. under either case.— 
BuTLER v. MortTGsaE Co. oF Hayrt, Lrp. 
(1928), 189 L. T. 29; 18 Tax Cas. 808, O. A. 


431. Add. Annotation :—Refd. Ormond Invest- 


ment Oo. v. Betts, [1928] A. O. 148. 


483. Add. Annotations :—As to (1) Consd. Fry v 


Burma i ta [1980] A. C. 821. Refd. 
Whitney v. I. R. Comrs., [1926] A. O. 87; 
Archer-Shee v. Baker (1927), 11 Tax Cas. 
749; I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. a ett (1927), 96 L. J. K. B. 882; Proc- 
tor v. Ryall, Ryall v. Proctor (1928), 14 Tax 
Cas. 204. As to (2) Expld. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Generally, 
Refd. Leeming v. Jones (1929), 141 L. T. 472; 
Diggines v. Forestal Land, Timber & Railways 
Co., Ltd. (1930), 142 L. T. 509; I. R. Comrs. 
v. Dalgety & Co., [1930] A. C. 527; Spiers v. 
Mackinnon (1929), 14 Tax Cas. 386. 


437. Add. Annotation :—As to (1) Refd. Ormond 


Investment Co. v. Betts, [1927] 2 K. B. 826. 


430. Add. Annotations :—Apld. Manton’'s Trustees : : : -—Apnpld. . LR. 
v. Steele, Steele ». Manton’s Trustees (1927), a Cena oa) ae ae pidge Peng 
11 Tax Cas. 549. Consd. Fry v. Burma Corpn., A.-G. ‘v. Farrell (1980), 99 L. J. K. B. 608. 


[1930] A. C. 321. Refd. I. R. Comrs. v. 
Blackwell (1925), 184 L. T. 372; Baker v. 
Archer-Shee, [1927] A. C. 844; I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K.B. 882 ; Hamilton v. 1. R. Comrs., 
[1931] 2 K. B. 495. 


430a. —-—- Foreign agreement for repayment by 


foreign company of loan with interest—Not a 
security.}—MANTON’S (LORD) TRUSTEES v. 
STEELE, STEELE v. MANTON’s (LORD) TrvUs- 
TEES (1927), 11 Tax Cas. 549, C. A. 


430b. ——— Company making investments on real 


estate abroad.|—-A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Egypt, was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 8} per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, & if it could not be sold immediately, 
the co. would go into possession Held. : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of mcome arising from 
securities in a place out of the United 
Kingdom, & was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
‘There was no evidence upor which the comrs. 


441a. a we 


Distd. Stedeford v. Beloe (1931), 47 T. L. R. 
408. Refd. Tollemache v. I. R. Comrs. (1926), 
96 L. J. K. B. 766; I. R. Comrs. v. Paken- 
ham, I. R. Comrs. v. Longford (1927), 96 
L. J. K. B. 882; Garland v. Archer-Shee 
(1930), 142 L. T. 4438. 
~—_— ———. Application of American 
law.}—Testator, a subject of the United 
States, directed that his rcsiduary estate 
should be held upon trust to dispose of the 
income thereof to the use of his daughter, 
now the wife of applt., during her life. 
Testator’s residuary cstate consisted wholly 
of foreign securities & foreign stocks & 
shares, & the existing trustees were an 
American trust co. Applt. appealed against 
assessments to income tax made upon him in 
respect of his wife’s income arising from the 
will under Case IV. & Case V., r. 1, as being 
income arising from foreign securities, stocks 
& shares, & chargeable to tax, whether 
received in the United Kingdom or not, & 
claimed that, by reason of the interposition 
of the title of the trustees, it should be 
assessed under Case V., r. 2, as being a foreign 
possession other than stocks & shares & 
chargeable only to the extent to which it 
was remitted to the United Kingdom. The 
assessments were ultimately upheld by the 
House of Lords upon the assumption that the 
American law was the same as the law of 
England. Upon an appeal by applt. against 
her assessments to income tax e upon 
him in respect of the same income for the 
three succeeding years, expert evidence was 
adduced as to the law of the United States to 
the effect that under that law the wife had 
no estate or interest in the securities, stocks 
or shares, but that her sole right was to 
compel the trustees to discharge their duties 





but also incorporeal possessions, — 
INLAND REVENUE DER- 


woman in Scotland from her divorced 
1928] 5. CO Ot 1S Tan Cas, 

STROM a O5 > 

tea BOOT. 
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. husband in Sweden, under a Swedish 
Remittance under decree of divorce, fel} to be taxed under 
divorce.|\—Held: Case V. that “ possessions ”’ 
included not only corporeal possessions 
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q i. 
Jorcign decree of 


annual remittances receiv by a 


’ under the will :—Held: as the result of this 
evidence, gr income in question was ee 
able under Cage V., r. 2.—ARCHHR-SHEE 
GARLAND, [1931] A. °C. "912 ; 100 L. J. ok 3B. 
170; 144 L. T. 508; 47 T. L. BR . 1713; sub 
nom. GARLAND ¥. aoeia Gass 4 15 Tax Cas. 
603, H. L. 


For the existing puragraph substitute the 
following paras e oor 


— ——., |— 


: 





estator, a citizen of 
the United States left the residue of his 
property in trust for his daughter during 
er life. The trustees, who had full power 
over the investment of the trust fund, 
were a Co. constituted under the law of 
the State of New York & resident therein. 
The trust fund consisted of foreign govt. 
securities, foreign stocks & shares, & other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
iol arg to the order of the daughter at a 
bank in New York. No part of the income 
was remitted tothe United Kingdom. Kesp., 
the husband of testator’s asughtes @ resident 
in the United Kingdom, was assessed under 
Schedule D., Case IV., in the full amount 
of the income of the trust :—Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the interest 
& dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
was assessable under Case IV., r. 1, & Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be ‘“‘ foreign 
possessions other than stocks, shares & 
rents,’’ whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to state which of the items of 
the trust fund were (a) ‘‘ securities ’’ within 
Case IV., r. 1, (b) ‘‘ stocks, shares or rents ”’ 
within Case V., r. 1, & (c) ‘* possessions out 
of the United ‘Kingdom other than stocks, 
shares or rents’’ within Case V., r. 2.— 
BAKER v. ARCHER-SHEBR, [1927] A. C. 844; 
96 L. J. K. B. 8038; 187 L. T. 762; 43 
T. L. R. 758; 71 Sol Jo. 727, H. L.3 revsg. 
S. OC. sub nom. SHEE v. BAKER, {1927] 1 K. 3 
109; sub nom. ARCHER-SHEE v. BAKER, 11 
Tax Cas. 749; subsequent proceedings (1928), 
15 Tax Oas. 1, C. A 


Annotations :— d. Garland v. Archer-Shee (1950), 143 
Tay. Ves 443. Apld. Archer-Shee v. Garland, [1931] A 
212. Refd. Walker ». Howard (1927), 138 L. T. 367, 





. Includes interest paid under 
forelgn agreement for repayment by foreign 
company of loan with interest.|—-MANTON’s 
(LorD) TRUSTEES v. STEELE, STEELE v. 
MANTON’S (LORD) TRUSTEES (1927), 11 Tax 
Cas. 649, O. A. 

445. Add. Annotations : — Distd. Fry v. Burma 
Corpn., [1980] A. C.:821. Consd. Leitch v. 
Emmott, [1929]2 K. B. 2386. Refd. Egyptian 


Delta Land & Investment Co. v. Todd, [1929] 
460 i. Assessment—No income aa 
oecived during biped of asseasment—. 
one foreign p from the 


gseasion to ie treated aor 
€ 

gs. were terested. aleep 
era in a firm, & as qiateho ders 
A a imited co., both of which carried 
usiness & were controlled in 


1923-24, 
on eae T co 9238-24, however, no peiiatice ae 
d dividends, & re assessed receiv the 
or the year 1923-24 "andes rule 1 tended that there was th 
Case ¥. on the average of the 


amounts so arising in the three preced- 
ing years. Remittances were received 


firm in each of the 
peas 1920-21, 1921-22 & 1922-23, & 
he average amount of these remittances 
formed the basis of an additional assess- 


un er rule 2 of Case 


Vol. XXVIII.—Income Tax. Cases 441a—450a. 


A. ©. 1; [1981] 2 K.B. 495. Mentd. Baelz v. 
Public Trustee, [1926] Ch. 863. 

446a. ——- ——_ ——— Advance on account of 
salary paid into banking account In United 
Kingdom.}|— G v. WILKINSON, No. 
18la, ante. 

446b. 








Sales agent for foreign countries 
of manufacturers in United Kingdom.] — 
Spiers v. MACKINNON, No. 181f, ante. 


449a. —_— When income arises—-New resident— 
Former foreign possessions continued. ]— 
Resp. who had resided in the Straits Settle- 
mente for many years, during which time 
he was in receipt of an income arising from 
stocks, shares & rents in the Straits Settle- 
ments, took up his permanent residence in 
England on Apr. 7, 1927. Thereafter he 
continued to receive such i income, his holdin 
in Malayan investments being substantially 
the same as in previous years :—H eld: 
resp.’s income did not first arise on Apr. 7, 
19 1, so as to entitle him, under Finance Act, 
1926. (c. 22), 5s. 29 (1) (6), (ii), to have his 
income tax for the financial year 1928-29 
computed on the income of that year.— 
BAcK v. WHITLOCK, [1932] 1 K. B. 747; 101 
L. J. K. B. 698; 147 L. T.172; 48 'T. L. R. 
289; 76 Sol. Jo. 272; 16 Tax Cas. 723. 


450. Add. Citations :—95 L. J. K. B. 394; 
Tax Cas. 263, H. L. 


Add. aanoialions :~—Apld. Grainger v. Max- 
well, [1926] 1 K. B. 480. Consd. Diggines v. 
Forestal zene Timber & Railways Co., 
1931] A. C. 380. Refd. I. KR. Comrs. v. 
Drysdale Trustees (1928), 13 Tax Cas. 565 ; 
Garland v. Archer-Shee (1930), 142 L. T. 
443; Hamilton v. I. R. Comrs. (1931), 145 
L. T. 303. 
After this case add 

-.|—See, now, Finance Act, 1926 
(c. 22), 8. 22. 


- Foreign holdings aggregated.}—By r. 1 
of the Rules applicable to Case V. of Sched. D 
of 1918 Act: ‘' The tax in respect of income 
arising from stocks, shares or rents in any 
place out of the United Kingdom shall be 
computed on the full amount thereof on an 
average of the three preceding years, as 
directed in Case I., whether the income has 
been or will be received in the United 
Kingdom or not” :—Jfeld: the income on 
the full amount whereof the tax was to be 
computed meant the income arising from the 
class of foreign possessions consisting of 
stocks, shares or rents, & not the income 
arising from the separate items making up 
that class. 

An English co. holding shares in several 
foreign cos. claimed that for the purposes of 
assessment to income tax each holding 
should be treated as a separate source of 
income :—Held: the assessment for each 
year should be arrived at by including the 


10 


450a. 


income from that source to be assessed : 
—Held: each foreign possession must 
be treated separately eh determining 
whether or not liability existed for 
any year, & if in any year no income 
arose from a particular possession, 
no Hability could exist for that year 
in nesbect of that pomersicn .~ INLAND 
REVENU Comrs DRYSDALE’S 
TRUSTEIS (1928), 13 Tax Cas. 565.— 


ae 


» & resps. con- 
ore no 
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average amounts of the whole of the dividends 
arising to the co. from foreign cos. in the 
three years of average.—DIGGINES  v. 
Forrestal LAND, TimBer & Raiiways Co., 
{1981} A. C. 380; 100 L. J. K. B. 145; 144 
L. T. 514; 15 Tax Cas. 630, H. L. 

Annotation And. Merrifield v. Wallpaper Manufacturers, 

Ltd., £1931} 2 K. B. 143. 


450b. ——— Income received during less period than 
three years.]-—An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the co. to income tax under Case V. :— 
Held: (1) Rules applicable to Cases I. & IT., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I.; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend.—-ORMOND INVESTMENT Co. v. 
Betrs, [1928] A.C. 143; 97L. J. K. B. 342; 
138 L. T. 600; 13 Tax Cas. 400, H. L. 


4 nnotations :—.48 to (2) Refd. Port of London Authority rt. 
Canvey Island Cornrs. (1931), 101 L. J. Ch. 63. CGeneraily, 
Consd. ry v. Burma Corpn. (1929), 98 L. J. K. B. 693. 
Refd. Curtis Brown, Ltd. x. Jarvis, Jarvis v. Curtis Brown, 
Ltd. (1929), 14 Tax Cas. 744. 


452a. ———.]—-LEEMING v. JoNES, No. 114b, 





ante. 

453. Add. Annotations :—Folld. Lyons v. Cowcher 
(1926), 10 Tax Cas. 438. Apprvd. Martin v. 
Lowry, Martin v. I. R. Comrs. (1926), 43 
T. L. R. 116; Leeming v. Jones (1929), 141 
L. T. 472. Consd. Jones v. Leeming, [1930] 
A. ©, 415. Folld. Sherwin v. Barnes (1931), 
16 Tax Cas. 278. 

457a. —— Director’s commission on 
underwriting shares.|—Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 :—Held : the commission was an annual] 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission.—LYONS 
v. COWCHER (1926), 10 Tax Cas. 488. 

—-~~- ——— Commission on guaranteeing 

overdraft. |—Applt., who was a solr., entered 

into an agreement under which he & another 








457b. 





person undertook to guarantee the bank | 
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4701. Exemption of charities-—~—Charit- 


able purposes.}—By the law of Scotland POOF 


to income, the largest class con- 
sisting of persons in comparatively certain paris 
circumstances. An annual 

membership fee was ch 
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overdraft of a third party, upon the terms 
(inter alia) that the guarantors should receive 
a bonus of £1,000 &, if the overdraft was not 
paid off within a year, a further bonus cal- 
culated on specified terms. The overdraft 
was, in fact, paid off within a year & the 
bonus of £1,000 was paid to the guarantors 
in equal shares. Applt. was assessed to 
income tax under Case VI. of Sched. D. in 
respect of his share & the Special Comrs., 
on appeal, confirmed the assessment :— 
Held: the assessment appealed against was 
correctly made.—SHERWIN v. BARNES (1931), 
16 Tax Cas. 278. 


459a. —— Assignment of option.]—LEEMING v. 
JongEsS, No. 114hb, ante. 


460a. ——— ——— Purchase & sale of properties by 
builder.|—Appit. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1926 :—Held: the profits, if any, were not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case I.—PEARN v. MILLER (1927), 11 
Tax Cas. 610. 


Annotations :—Apprvd. ‘Leeming v. Jones (1929), 141 L. T. 
4732. Refd. Jones ®, Leeming, [1930] A. C. 415, 


462. Add. Annotations :—Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Distd. Fry v. Salis- 
bury House Estate, Ltd., Jones v. City of 
London Real hae Ft Co., [1930] A. C. 432. 
Refd. Brighton College v. Marriott, [1926] 
A. C. 192; Huxham v. Johnson (1926), 
136 L. T. 410; Martin v. Lowry, Martin v. 
I. R. Comrs., [1926] 1 K. B. 550. 


462a. Commission for negotiating sale of shares-— 
When income arises.}-——-In the year 1920-21 
applt. negotiated the sale of certain shares & 
became entitled to commission. He received 
part of the commission in 1920-21 & part in 
later years:—Held: for the purpose of 
assessment to income tax under Case VI. 
of Sched. D., the income urose when the 
payments on account of the commission were 
received.—_GREY v. TILEY (1932), 16 Tax 
Cas. 414, C. A. 


467a. --——- Tax on gross amount of dividend.]— 
R. 20 of All Schedules Rules to Income Tax 
Act, 1918, provides that the profits or gains 
to be charged on a co. shall be computed in 
accordance with the provisions of the Act on 


able donations, necessitous cases from 
hes received the services 
usly :—Held > th 


of & nurse gratuito : © 
haritable 


agssocn. was established for " 


tou ga, Ga. 


a trust for “ charitable or benevolent ”’ » 
‘ » according to the class, urposes only.”--INLAND REVENUE 
Purposes alone, 'igatuat for chat. 12, 105 4, pe annum, ‘The teet Gouna. | Peanizasicine | NUMING 
: ” char or the services of a nurse, * »O, : ax ‘ 

able purposes only ” within 1918 Act. for aamiseion to the assocn.’s hospital, 335 SCOT. 


JACKSON’S TRUSTKES v. JNLAND 
REVENUE, [1926] S. C. 579; 10 Tax 
Cas. 460.—SCOT. 

470 ii. ——— —--—- Stimulating intereat 
in music.J—INLAND REVENUE COMRs. 


wealthiest class, 





ov. GLASGOW Musical FEStTivaAL equivalent to 
ABSBOCN., [1926] S. C. : 2 
Cas. 15d SCOT. 920; 11 Tax facilities, 

470 iii. ~--~- Supplying nurses.}] at increased rates 


~—An assocn. was formed for the pur- 
ose of improving & extending nursing 
acilities in a county. ‘The members had 


were divided into three classes accord- ea a 


varied from sums which, in the case 
of the poorest clags, were considerabl 

below the cost of the services rendered, that tho 
to sums which, in the case of the 


such cost. 
when not required for 
members, were granted to non-Inem bers 
By pris sabseriptign& eo nospheal 
y public su on, e hos 
red. with fun similarly 
In respect of special charit- 


470 iv. Promotion of tem- 
perance.}—T'estator expressed his desire 
leading of a sober life might 
be made more easy for the inhabitants 
of F., & with that object conveyed half 
of the residue of his estate to trustees 
for the purpose of providing F. with a 
temperance public-house. is us- 
teos spent part of the funds tu estab- 
lishing a tomperance hotel, containing 
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‘‘the full amount of the same before any 
dividend thereof is made’? & that the co. 
“paying such dividend shall be entitled to 
deduct the tax appropriate thereto” :— 
Held: by ‘‘the tax appropriate thereto ”’ 
was meant the tax at the standard rate on the 
gross amount of the dividend paid by the 


, co. & not a proportionate part of the tax 


aid by the co. in the year in which the 

ividend was paid in respect of its profits or 
gains; &, therefore, in making the return 
of his total income for the purpose of surtax 
the shareholder must include the _ gross 
amount of the dividend, & not the pro- 
portionate part of the total income on which 
the co. had borne tax for the year of assess- 
ment in which the profits distributed were 
made.—HAMILTON v. INLAND REVENUE 
Comrs., [19381] 2 K. B. 495; 100 L. J. K. B. 
693; 145 L. T. 83038; 16 Tax Cas. 213, O. A. 
Add. Citation :—-10 Tax Cas. 78. 
Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. L. R. 
59; Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. 


4722. —-— -——— Relief of members of medical 


472b. 


Annotation :-—Distd. Re Hood, Public Trustee v. 


association & dependants in necessitous cir- 
cumstances.] —- Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances :— 
Held: charities, & entitled to exemption from 
income tax.—INLAND REVENUE COMRS. v. 
SOCIETY FOR RELIEF oF Wipows & ORPHANS 
OF MEDICAL MEN, INLAND REVENUE CoMRS. 
v. MEDICAL CHARITABLE SOCIETY FOR WEST 
RIDING OF YORKSHIRE (1926), 186 L. T. 60; 
42 T. L. R. 612; 70 Sol. Jo. 837; 11 Tax 
Cas. 1. 

—-— Temperance reform.]—A society 
whose main object was ‘‘ united action to 
secure legislative & other temperance re- 
form ’’ :—-Held: not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax.—-INLAND 
REVENUE Comrs. v. TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF ENGLAND & 
Ways (1926), 186 L. T. 27; 42 T. LR. 618; 
10 Tax Cas. 748. 





Hood 


(1930), 143 L. T. 691. 


472c. 


Compare CHARITIES, No. 68a. 

Seaside boarding-house with re- 
duced charges.j|—By a declaration of trust 
‘* a home or place of residence ’’ was founded 
& endowed, ‘‘ where persons requiring tem- 
porary rest & change of air for the benefit of 
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their health may obtain same.’’ About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants :—VHfeld : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only.— 
INLAND REVENUE ComRs. v. RoBERTS MARINE 
MANSIONS TRUSTEES (1926), 43 T. L. R. 270; 
11 Tax Cas. 425, C. A. 


. Agricultural society.|—An agri- 
cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
& agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only :— 
Held: there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only.—INLAND REVENUE Comrs. v. YORK- 
SHIRE AGRICULTURAL SOCIETY, [1928] 1 K. B. 
611; 97 L. J. K. B. 100; 188 L. T. 192; 44 
T. L. R. 59; 72 Sol. Jo. 68; 18 Tax Cas. 58, 


C, A. 

Annotations :—Apld. Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271. Refd. Midland Counties Institu- 
tion of E eersa v. I. R. Comrs. (1928), 14 Tax Cas. 285: 
even wevemeth Le Jisroel, Ltd. v. 1. R. Comrs., (1931) 

. o Red. 


472e. - General Medical Council.]—Held: 
not a body established for charitable purposes 
only, & not entitled to exemption from 
income tax on the income from its funds.— 
GENERAL MEDICAL CoUNCIL v. INLAND 
REVENUE CoOMRS., ENGLISH BRANCII COUNCIL 
OF GENERAL MEDICAL COUNCIL v. INLAND 
REVENUE Comes. (1928), 97 L. J. K. B. 578; 
1389 L. T. 225; 44 T. L. R. 489; 13 Tax 
Cas. 819, C. A. 

Annotation :—Refd. Institution of Civil Engineers v. I. R. 

Comrs. (1931), 47 T. L. R. 466. 


472%. 














Simplified Spelling Society.|— 
The Simplified Spelling Society is not a body 
established for “‘ charitable ’’ purposes, & is 
therefore not entitled to exemption from 
income tax under 1918 Act, s. 37 (1) (6).— 
Sir G. B. Hunter (1922) ‘C” Trust, 
TRUSTEES v. INLAND REVENUE COMBS. 
(1929), 45 T. L. R. 844; 78 Sol. Jo. 284; 
14 Tax Cas. 427. 


473. Add. Annotations :—Consd. Salisbury House 


which could be hired at modcrate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, & the balance of the trust funds 
was invested & the interest was used 
to make good an annual deficit on the 
wor of the hotel:—Held: the 
interest formed part of the income of a 
trust established for ‘‘ charitable pur- 
poses only,” & was “‘ applied to charit- 
able purposes only.” — 
REVENCE MRS. v. FALKIRE 
PRRANCE OaFre Trust, (1927) 8S. C. 
261: 11 Tax Cas. 353.—SCOT. 





470 v. ~—-- Improvement of 
spiritual, intellectual, social & physical 
condition of young men.}--YOUNG 
Mzn’s CHRISTIAN ABSOON. OF MEL- 
BOURNE v. FEDERAL ComB. OF TaXa- 


TION (1926), 37 C. L. R. 351; [1926] 
Argus L. R. 97.—AUS. 

478i. —— ‘* Applied to charitable 
purposes only "’—}romotion of temper- 
ance.}-—-INLAND REVENUEK COMBS. 0. 
FALKIRK TEMPERANCE CAFE TRUST, 
No. 470 iv, ante.—SCOT. 

478 ii. —— Stimulating interest 
in music.}-INLAND REVENUE COMRS. 
v. GLascow MoUsICAL FESTIVAL 
ASBOCN., (1926) S. C. 920; 11 Tax Cas. 
154.—-SCOT. 

473 iii. —— General Nursing 
Counctl.)—Held: the dutics per- 
formed by the Council were, at least in 

» carried out in the professional 
terests of the registered nurses; &, 
acco ly, 
entitled 








the Council was not 
exemption from income tax 
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under Income Tax Act, 1918, 8. 37 (1) 
(db), as @ body established for charitable 
purposes “ only.”°-——-GENERAL NURSING 
COUNCIL FOR ScoTLaAnn v. INLAND 
REVENUE Comrms., (1929) S. C. 664; 
14 Tax Cas. 645.—-SCOT. 


st. Exemption of person not ordinarily 
resident in United Kingdom—llolder of 
securities issued free of taxr.)—Held: 
the whole circumstances must be con- 
sidered, & thc Special Comrs. were 
entitled to find that appct. was 
ordinarily resident in the United 
Kingdom.—REID v. INLAND REVENUE, 
Held: the Special 

Comrs. were entitled, on the facta 
stated, to find that applt. was ordinaril 
resident in the United Kingdom.— 


eV, —— a A 


Cases 473—4&Sa. 


‘ Estate v. Fry (1929), 98 L. J. K. B. 722. 
Refd. Brighton College v. Marriott, [1926] 

A. O, 192. ‘ 
476a. ——— -———— Temperance reform.}-—-INLAND 
REVENVE Comns. v. TEMPERANCH COUNCIL 
OF CHRISTIAN CHURCHES OF ENGLAND & 
WALES, No. 472b, ante. 
Geologists’ Association.|—The 
Special Comrs. found that the main function 
of the Geologists’ Assocn. was the combina- 
tion of members for scientific purposes & 
mutual improvement, that all the benefits 
of the Assocn. were enjoyed primarily by the 
members, & that although their studies tended 
indirectly to the promotion of education 
generally, the Assocn. was not a body of 
persons established for charitable purposes 
only, & was therefore not entitled to exemp- 
tion :—Held: the question was one of fact, 
& that there were no grounds on which the 
Comrs.’ decision could be disturbed.—Gnr- 
OLOGISTS’ ASSOCIATION v. INLAND REVENUE 

Comrs. (1928), 14 Tax Cas. 271, 0. A. 


Annotations :-—-Apld. Midland Counties Institution of 
E eers v. J. R. Comrs. (1928), 14 Tax Cas. 285. Refd. 
I tution of Civil Engineers v. I. R. Comrs. (1931), 
47 T. L. R. 466. 


476c. 


476b. 








- Institution of Mining Engineers. |- 

The Special Comrs. found that the Institution 

of Mining Engineers was an association of 

persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of which, although beneficial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in the practice of 
their profession. They decided thercfore 
that the Institution was not a body of persons 
established for charitable purposes only & 
was not entitled to exemption from income 
tax :—Held: the question was one of fact, 

& the Comrs. had evidence before them 

to support their conclusion.— MIDLAND 

CoUNTIES INSTITUTION OF ENGINEERS v. 

INLAND REVENUE Comers. (1928), 14 Tax 

Cas. 285, 0. A. 

Institution of Civil Engineers. }— 
The Institution of Civil Engineers is in law a 
charity & therefore is exempt from income 
tax.— INSTITUTION oF CIVIL ENGINEERS v. 
INLAND REVENUE Comrs., [19432] 1 K. B. 
149; 100L. J. K. B. 705; J45 L. T. 553; 47 
T. L. R. 466; 16 Tax Cas. 158, C. A. 

476e. —-—- —--—— Zionist Association. ]--An assocn. 

incorporated as a co. limited by guarantee 

had as its main object, as stated in its 
memorandum of assocn., ‘‘ to purchase, take 
on lease or to exchange or otherwise ac- 
quire any land, forests, rights of possession & 
other rights, easements & other immovable 
property in... Palestine, Syria, or other 
parts of Turkey in Asia & the Peninsula of 

Sinai for the purpose of settling Jews on such 

Jands.”” Then follow in the memorandum 

twenty-one specified objects & powers which 

included power to cultivate & improve any 


476d. 
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lands & erect buildings thereon, to let any 
land of the co. to any Jews, to acquire, 
construct & e tramways, railways, 
harbours, docks, hydraulic works, telegraphs, 
telephones, factories & workshops, to 
purchase & sell, work & develop mines & 
mining rights, & to carry on the business of 
mining & metallurgy. All the twenty-one 
objects or powers were stated to be subject 
to a proviso that they were to be “' exercised 
only in such a way as shall in the opinion of 
the assocn. be conducive to the attainment 
of the said pemery object.” No part of the 
income of the assocn. was distributable by 
way of dividend, bonus or otherwise by way 
of profit to the members of the assocn., nor, 
in the event of.a winding up, were the surplus 
assets distributable among them :—Held: 
the assocn. was not “a body of persons... 
established for charitable purposes only ” 
within 1918 Act, s. 37 (1) (0), so as to be 
entitled to exemption from income tax in 
respect of consolidated stock owned by it 
& representing donations. The assocn. had 
widely philanthropic objects, but it fell 
within none of the four principal divisions 
into which charity was divided.—KEREN 
KAYEMETH LE JISROEL, Lrp. v. INLAND 
REVENUE Comrs., [1932] A. C. 650; 101 
L. J. K. B. 459; 147 L. T. 161; 48 T. L. R. 
459; 76 Sol. Jo. 377; 17 Tax Cas. 27, H. L. 
Compare CHARITIES, No. 215a, ante. 


Swedish Travel Association. |— 
Held: not a_ charity.—ANGLO-SWEDIsH 
Society v. INLAND REVENUE Comps. (1931), 
47 T. L. R. 295; 75 Sol. Jo. 232; 16 Tax 
Cas. 34. 

476g. ——— -——— Master Mariners’ Company. ]— 

HONOURABLE COMPANY OF MASTER MARINERS 

v. INLAND REVENUE COMMISSIONERS (1932), 

17 Tax Cas. 208. 

Add. Annotation :—Refd. I. R. Comrs. v. 

aac Agricultural Soc., [1928] 1 K. B. 


Add. Annotation :—Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833. 


483. Add. Annotations :—Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. R. Comrs. 
(1926), 43 T. L. R. 28. Consd. Daw v. I. BR. 
Comrs., Duff-Dunbar v. I. R. Comrs. (1928), 
14 Tax Cas. 58. Apld. I. R. Comrs. v. Smith, 
[1930] 1 K. B. 713. 

483a. —— .}—Testator devised his resi- 
duary estate on trust for applts., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused sid ‘gthepit 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained :—Held: as the income when it 


476f. 








477. 


480. 








_ © INLAND REVENUR Comrs., -—Nova_ Socotra STEEL & OoaL Co.,, sh. Whether necessary. }— 
[1928] 8. C. 205; 13 Tax Cas. 443.— Lp. v. FInaNcE & Customs MINISTER, I do not think it is that 
SCOT, (1922] 2 A. C. 176, P. C.—CAN. there should be Bee en wat Rone 

$s . technical sense o Ww 
rowed contat” cengferted shares * bor: ga, Onus of proof.|}—The onus of it will be sufficient to an institu. 
Act, 1917, «. 3 (H.).}—-Dupuis FRERRS proving that an income is exempt tion within the exemption of the Act 
Lrp. v. Customs & Excise Minister [rom taxation under the Taxing Act, if it be main or in part 
11927} Exch. C. R. 207,—CAN * is upon the one clal such exemp- by voluntary contributions (per Cun.). 
ez Under sltuory, agreement with Mitioitt REVENUE, LOHT EE ©. 2 Luwaige anramkt (#00) 99 Bef 
C ion of agreement.) 36,——CAN. : er 579. oo . ary ; 
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PART VI. SECT. 1, SUB-SECT. 1. 
{. eminence + 
the provisions of sect. 100 of Sou 
Africa Act, w 
remuneration of judgos of the Supreme 


in office, 


was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
applts. were not entitled to the repay- 
roent claimed.—MARIE CELESTH SAMARITAN 
Socrety or Lonpon Hosriran v. INLAND 
REVENUE Comes. (1926), 43 T. L. R. 283 11 
Tax Cas. 226. 


488b. ——— Sums received under revocable disposi- 


tion—Effect of Finance Act, 1922 (c. 17), 
s. 20 (1).}—INLAND REVENURF COMMISSIONERS 
v. St. LoKE Hoste. TRUSTEES, REGISTERED, 
No. 576a, post. 


4838c. Exemption of industrial societies-—_1918 Act, 


s. 88—Number of shares unlimited.]—Resp. 
Society, which was registered under Industrial 
& Provident Societies Act, 1893 (c. 89), 
claimed exemption under Sched. D. on the 

und that the number of its shares was not 
imited by its rules or practice. The Society 
was formed to carry on the business of 
(inter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Admis- 


Vol. XXVIII.—Income Tax. Cases 488a—495a. 


sion to membership was at the discretion of 
the committee & subject to taking up a 
qualifying number of shares; further every 
member was bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by him if required to do 
so. The number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent. of the Society’s 
sales were made to non-members. The 
Crown contended that practically the whole. 
of the Socicty’s sales were to non-members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society & the exclusion of milk dealers 
constituted an effective limitation of shares. 
The General Comrs. found in favour of the 
Society :—Held : the number of the Society’s 
shares was not limited within 1918 Act, 
s. 39 (4), either by its rules or practice, & 
it was entitled to the exemption.— BENSTED 
v. MIDLAND Datry Farmers, Lrp. Soc. 
(1928), 14 Tax Cas. 87. 


Part Vl.--—-Schedule E. 


484. Add. Citations :— revsd., [1927] A. C. 417; 96 


L. J. K. B. 528 ; 1386 L. T. 770; 91 J. P. 75; 
43 T. L. R. 2795 71 Sol. Jo. 191; 25 L. G. R. 
123; 11 Tax Cas. 446, H. L. 


486. Add. Annotations :—Consd. Watson v. Rowles 
Refd. Ingle v. 


(1926), 95 L. J. K. B. 959. 
Farrand, [1927] A. C. 417; Seymour v. Reed, 
(1927] A. C. 554; Lysaght v. I. R. Comrs., 
[1928] A. C. 234; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
°Tax Cas. 366; Morley v. Lawford & Co. 
(1928), 140 L. T. 125; Davies v. Braithwaite, 
[1931] 2 K. B. 628. 


489a. —-—— Foreign director of British company.] 


—Applt. in the first case was appointed 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
co., & had control over selling organisations 
in other European countries. He was thus 
responsible for the whole of the British co.’s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the British 
nda commission on the co.’s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 

ecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Appit. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 


opimaatper ey ae 


N Oty thetenelee 
ch provides that the 
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during their continuance 
a judge the Supreme Ct. 


490. 


492. 


493. 


494. 


495. 


495a. 


appointed after Union is not exempted 
from paying income tax under Act 40 
of 1925 on the amount of his salary.— 
KRAUSE v. INLAND REVENUE COMRS., 
{1929] App. D. 286.—-S. AF 


PART VI. SECT. 1, SUB-SECT. 2. 
li, ——Agent of company sharing in 
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Comrs. for the division in which the co.’s 
registered office was situated :—Held: (1) his 
office was an office within the United 
Kingdom; (2) the General Comrs. had 
jurisdiction to assess for 1920-21 & 1921-22 
as well as for later years.—PROCTOR v. 
ae RYALL v. Proctor (1928), 14 Tax 
as. : 


Add. Annotations :-~As to (1) Distd. Henry v. 
Foster (A.), Henry v. Foster (J.¥ (1931), 145 
L. T. 225. Refd. Seymour v. Reed, [1927] 
A. C. 554; Benyon v; Thorpe (1928), 97 L. J. 
K. B. 705; Dewhurst v. Llunter (1932), 146 
L. T.510. <As to (2) Refd. Stedeford v. Beloe, 
[1931] 2 K. B. 610. 


Add. Annotations :—Apld. Scymour v. Reed, 
[1927] A. C. 554. Refd. Slaney v. Starkey, 
[1981] 2 K. B. 148 ; Stedeford v. Beloe (1931), 
47 T. Ju. R. 408; Henry v. Foster (Arthur), 
Henry v. Foster (Joseph), Hunter 1. Dewhurst 
(19381), 145 L. 'T. 225. 

Add. Annotations :---Distd. Reed rr. Seymour 
(1927), 11 Tax Cas. 625. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 


Add. Annotation :—Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. 


Add. Annotations :—Consd. Seymour v. Reed, 
[1927] A.C. 554. Refd. Hartland v. Diggines, 
[1926] A. C. 289; Slaney v. Starkey, [1931] 
2 K. B. 148; Henry vw. Foster (Arthur), 
Henry v. Foster (Joseph), Hunter v. Dewhurst. 
(1981), 145 L. T. 225. 


——- Whitsuntide offerings to curate. }]— 
A. voluntary collection was taken in church 
at Whitsuntide for the benefit of the assistant 
stipendiary curate licensed by the Bishop to 


profits.}-—Held : Mable to income tax. 
—SEELEY & Co. v. BROWN, [1927] 1 
W. W. R. 185 > 37 B. ©. R. 614.—OAN. 
lii. —— Pay of locomotive engineer 
* according to miles run by locomotive.j— 
Held: not Mable to taxation.—ZJte 
ASSESSMENT AcT (1902), 9 B.C. KR. 
209.—OAN. 





Cases 495a—502. 


496a. 


496b. 


that church. Contributions were solicited 
by the Vicar in the parish magazine on the 
ground of the curate’s ‘‘ devoted & earnest 
ministry amongst us ”’ :—Held: the assistant 
stipendiary curate was the holder of an office 
or employment of profit within Sched. E of 
1918 Act, & the Whitsuntide offerings were 
chargeable to income tax as emoluments of 
his office under Sched. BE, r. 1, of 1918 Act.— 
SLANEY v. STARKEY (REv. EH. S.), [1931] 2 
K. B. 148; 100 L. J. K. B. 341; 146 L. T. 
453; 47 T. IL. R. 323; 75 Sol. Jo. 247; 16 
Tax Cas. 45. 





Gift to directors of company.|/— 
Held: the payment, although called a P 
was extra remuneration paid to the directors, 
& was assessable to income tax.— RADCLIFFE 
v. Hour (1927), 11 Tax Cas. 621. 


After retirement.}|—It was 
the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Resp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof :—Held: the allow- 
ances could not be regarded as supplementary 
salary. They were not ‘a protit or gain 
arising from an employment,”’ nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him.—BENYON v. THORPE (1928) 97 
L. J. K. B. 705; 44 T. L. R. 610; 72 Sol. Jo. 
453; 14 Tax Cas. l. 





Annotation :-—Reltd. Stedeford v. Beloc (1931), 47 T. L. R. 408. 
496c. 


Headmaster’s pension.] — The 
Governing Body of a school, which was a 
corpn. founded by Royal Charter, in exercise 
of their powers under the charter, granted 
an annual pension out of the school funds to 
a headmaster on his retirement. There was 
nou scheme in existence under which the head- 
master could have qualified for a pension, & 
the Governing Body had the right at any 
time to rescind the minute under which the 
pension was granted & to cease making pay- 
ments to him :-—--Held: the pension was not 
chargeable to income tax under Sched. E. 
as amended by Finance Act, 1922 (c. 17), 
s. 18.—STEepEFORD v. BELOE, [1932] A. C. 
388; 101 L. J. K. B. 268; 146 L. T. 456; 
48 T. L. R. 291; 76 Sol. Jo. 217; 16 Tax 
Cas. 505, H. L. 
.}—See, now, Finance Act, 1932 
(c. 25), 8. 17. 








497. Add. Annotation :—Distd. Jones v. Wright. 


(1927), 44 T. L. R. 128. 


498a. ——— Sum paid to salaried officer-—For 


negotiating sale of business. |—Resp., who was 
secretary of a limited co., was authorised 
by the directors of the co., to negotiate for 
the sale of the co.’s works, & it was agreed 
verbally that anything realised in excess of 
a specified amount should be paid to resp. 
Resp. arranged the sale of the works to a 
new co. & the directors of the old co. by 
minute, authorised the payment to resp. of 
the agreed excess amount ‘for services 
rendered by him in connection with the 

negotiations & completion of the sale.” 
The amount was subsequently paid to resp. 
by the liquidator of the old co & was described 
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501. 


501i1a. —— 
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in the liquidator’s accounts as a payment 
‘‘ for services rendered prior to liquidation.” 
At the time when the payment was authorised 
resp. had ceased to perform the duties of 
secretary of the old co. or to receive any 
salary, though he remained secretary in 
name. Resp. was assessed to income tax 
under Sched. E. in respect of this sum, as 
representing profits of his office of secretary, 
& the General Comrs., on appeal, held that 
the sum was a gift & not taxable :—Held: 
there was no evidence upon which the Comrs. 
could come to their conclusion.—SHIPWAY v. 
SKIDMORE (1932), 16 Tax Cas. 748. 


Add. Citations :—affd. (1926), 95 L. J. K. B. 
959; 135 L. T. 614; 42 T. L. R. 691; 70 
Sol. Jo. 796; 11 Tax Cas. 171, C. A. 


Add. Citation :—10 Tax Cas. 609. 


For “ (1926), 161 L. T. Jo. 285 ” read “‘ No. 
510, post.”’ 





Applied in payment for shares. |— 
Applt., the chairman & managing director of 
a co. in which he held shares, agreed that he 
would take up additional shares in the co., 
in payment for which sums due by the co. 
to him by way of remuneration were to be 
applied :—Held: applt. was assessable to 
income tax under Schedule I. in respect of 
the remuneration, notwithstanding that it 
had been apples in payment for shares,— 
PARKER v. CHAPMAN (1928), 188 Ju. T. 729; 
13 Tax Cas. 677, C. A. 


501b. --—- ——— Compensation for loss of office. |— 


502. 


Resps. in these cases were directors of a 
limited co. They had no written contracts 
of service with the co. Art. 109 of the co.’s 
arts. provided that in the event of any 
director, who had held office for not less than 
five years, dying or resigning or ceasing to 
hold office for any cause other than -mis- 
conduct, bkpcy., lunacy or incompetence, the 
co. should pay to him or his representatives 
by way of compensation for loss of office 
a sum equal to the total remuneration received 
by him in the preceding five years. All three 
directors had held office for not less than five 
years. In cases (a) & (b) resp. resigned office 
as director & received from the co. as ‘‘ com- 
pensation ’’ a payment calculated in accord- 
ance with Art. 109. In case (c) resp. desired 
to retire from active management. of the co., 
but his co-directors wished to be able still 
to consult him, & it was agreed that he should 
resign the office of Chairman, receive as 
‘“‘compensation’’ a lump sum in lieu of 
the provision under Art. 109, waiving any 
future claim under that article, & remain on 
the board of the co. at a reduced rate of 
remuneration :—Held: (1) in the Court of 
Appeal, in cases (a) & (b) the payment con- 
stituted a profit of the office of director & 
was properly assessable to income tax under 
Sched. E. for the last year of office. In 
these cases there was no appeal to the House 
of Lords; (2) in the House of Lords, in 
case (c) in the circumstances of that case the 
sum received was not income assessable to 
income tax.—HENRY v. Fosrer (A.), HENRY 
v. FOSTER (J.), HUNTER v. DEwHuRST (1932), 
16 Tax Cas. 605; eub nom. DEWHURST v. 
Hounrer, 146 L. T. 510, H. L. 


For existing para. & citations read the 
following para. & citations :— 
A professional cricketer in the service of 


the Kent County Cricket Club might, by the 
rules of the club, be granted a benefit but this 
was on the express understanding that he 
allowed the proceeds to be invested in the 
name of trustees of the club during the 
pleasure of the committee. The invested 
sum was always, however, eventually handed 
over to him when his career as a cricketer 
was over, or when he found an investment 
of which the trustees approved. Applt.. 
a professional cricketer in the employment of 
the club, was granted a benefit, the pro- 
ceeds from which, together with subscription, 
after being held by trustees on certain 
securities, were eventually handed to applt. 
& applied by him in the purchase of a farm. 
Applt. having been assessed under Sched. E.. 
r. 1, of 1918 Act, on so much of the fund as 
represented the gate money at the match :—- 
Held: applit. was not assessable in respect 
of this sum, inasmuch as it was a personal 
gift, & not a profit or perquisite arising from 
his employment within Sched. E., r. 1.— 
SEYMOUR v. REED, [1927] A. C. 554; 96 
L. J. K. B. 839; 187 L. T. $12; 43 T. L. R. 
584; 71 Sol. Jo. 488, H. L.; reveg. S. C. 
Ree ao REED v. SEyMouR, [1927] 1 K. B. 


Add. Annotations :—Consd. Davis v. Harrison 
(1927), 11 Tax Cas. 707. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148; Dewhurst v. 
Hunter (1932), 146 L. T. 510. 


Accrued benefit—Professional foot- 
baller.]|—Resp. was employed to play foot: 
ball for a club in return for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
&® sum as accrued benefit :—Held: the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration for services, & was assessable 
to income tax.—DaAVIs v. HARRISON (1927), 
06 L. J. K. B. 848; 187 L. T. 324; 43 
T. L. R. 623; 11 Tax Cas. 707. 

a ONION -—Refd. Dewhurst v. Hunter (1932), 146 L. T. 

510. 


502b. 


502a. 





Actress.|-—-DAVIES v. BRAITHWAITE, 


No. 312a, ante. 


504. Add. Annotations :-—Distd. Dauncey v. How- 
lett (1926), 1385 L. T. 279. Consd. Davies v. 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 261. 


Additional remuneration of company 
director.J|—DauNcEYy v. How ert, No. 510, 
post. 

505. Add. Annotations :—Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 88; Dewhurst 
v. Hunter (1932), 146 L. T. 510. 








504a. 


PART VI. SECT. 2. 


508 i. Basis of assessment. jJ—Where 
resp. was employed as solr. to a board : 
~—Held: he was c ble to incomo 
tax for the year of assessment in respect 
of a sum for fees, notwithstandt 
that the bills of costs which include 
such sum were not taxed or paid $ 
within the year of assessmcent.— 


ri. 


39 


a a vw. Rog, (1928) I. R. 195.— 


PART VI. SECT. 3. 


- Entertaini 
Governor.]—Applt. declared his income 
as Lieutenant-Governor to be $ ; 
& claimed a deduction therefrom of 
expended for social entertain- 
ments, claiming that the latter amount 


Vol. XXVIII.—Income Tax. Cases 502—530. 


506. Add. Citations :—95 L. J. K. B. 892; 10 


Tax Cas. 247. 

Add. Annotation :—Refd. Michelham’s Trus- 
tees v. I. R. Comrs., Michelham (Lady), 
Exors. v. I. R. Comrs. (1930), 144 L. T. 163. 


507. Add. Annotations :—Consd. Sutton v. I. R. 
Comrs. (1929), 14 Tax Cas. 662. Refd. 
oe v. McLoughlin (1926), 11 Tax Cas. 


507a. S. P. MACHON v. MCLOUGHLIN (1926), 11 
' Tax Cas. 83, C. A. 


510. For the existing paragraph substitute the 
following paragraph :— 

—— —— Additional remuneration of com- 
pany director.|—Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax :—Held: resp.’s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule I., rr. 1 & 5.—DAUNCEY v. 
HOWLETT (1926), 185 L. T. 279; 10 Tax 
Cas. 454. 


New office—Director becoming member 
of executive committee. |--MAy v. FALK (1932), 
17 Tax Cas. 218. 

514. Add. Annotation :—Refd. Uartland v. Dig- 
gines, [1926] A. C. 289. 

516. Add. Annotation :—Expld. Proctor v. Ryall, 
Ryall v. Proctor (1928), 14 Tax Cas. 204. 


516a. Company director—Registered office. |— 
Proctor v. RYALL, RYALL v. PROCTOR, 
No. 489a, ante. 


519. Add. Citation :—10 Tax Cas. 118. 
Add. Annotation :—Apld. Nolder v. Walters 
(1930), 15 Tax Cas. 380. 


526a. ——- -——— -]—MACHON v. MCLOUGIILIN, 
11 Tax Cas. 83, C. A. 

527a. ——— Cost of motor-car & telephone—Air 
pilot.}—Held: an air pilot could not deduct 
for the purposes of income tax any part of 
the cost of a motor-car & a telephone, which 
were not used in the performance of his 
office, but only in preparing to perform it.— 
NOLDER v. WALTERS (1930), 46 T. L. R. 397 ; 
47 Sol. Jo. 3837; 15 Tax Cas. 380. 


Add. Annotations :—Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83; Reed v. 
Seymour (1927), 11 Tax Cas. 6265. 





512a. 








530. 


was properly deductable as having 
been necessarily laid out for the purpose 
of earning the income :—Jield: the 
expenses claimed as a deduction herein 
were not “ wholly, exclusively & neces- 
sarily laid out or expended for the 
purpose of earning the income ” witbin 
sect. 8 (a) of Income War Tax Act, 
1917, as amended by 13 & 14 Geo. 5, 
ec. 52.— LIEUTENANT-GOVERNORS 
SaLsAky, (1931) Ex. C. R. 232.—CAN. 


by Lieutenant- 


3h * 


Cases 538a—545b. 
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Part VIl—General Allowances, Exemptions and 
Abatements. 


539a. Personal allowance—iIn respect of wife— 
Whether earned income of wife included in 
husband’s total income.|] — THOMPSON _ v. 
BRUcE (1927), 11 Tax Cas. 607. 


540a. —-— Child receiving instruction at ‘‘ educa- 
tional “glen wall Ae teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study 
practice, is not an ‘‘ educational cstablish- 
ment’’ where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
8s. 21 (1).—HEASLIP v. HLASEMER (1927), 138 
L. T. 207; 44 T. L. R. 1123 72 Sol. Jo. 81; 
13 Tax Cas. 212. 


540b. Earned income relief—How calculated.)— 
Applt. was employed as assistant secretary to 
a limited co. whose superannuation fund had 
been approved by the Comrs. of Inland 
Revenue under 1921 Act, s. 82, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his y assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation contribution, should be so allowed : 
—Held: earned income relief must be cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
—FRAME v. FARRAND (1928), 13 Tax Cas. 861. 


-}—Appit. made, under deduction 
of income tax, certai ayments 








540c. 
in annual 
which were charged upon his total income. 
His income consisted of a salary & unearned 
income taxed at the source. The charges 
exceeded the taxed income. He claimed 
that in the assessment of his salary for the 


PART VII. SECT. 1. mare 453.—SCOT. 


536 ii. Whether gross or net 
income under will.}—Held: applt.’s 
income under her father’s will, for the 
puro of a claim to repayment of 

come tax in respect of personal 
allowance, ete., was one-half only of 





truslee.|— Held: 


545a. 


545b. 


39a i. Personal allowance—Whether 
bankrupt entitled— Property in hands of 
during sequestration 
the income from the sequestrated 
estate, which was vested 
trustee, was the trustee’s income & not 


year 1927-28 he was entitled to an earned 
income ‘allowance of one-sixth of the whole 
amount of his salary. He was given an 
allowance of one-sixth of the amount of his 
salary remaining after deducting from it the 
amount by which the charges exceeded the 
taxed income. The General Comrs. rejected 
his wd Sige on the point & he appealed to the 
High Ct. :—Held: the earned income allow- 
ance was rightly computed on the amount of 
salary remaining after deduction of the 
charges treated as paid out of it.—ADAMS v. 
MUSKER (1930), 15 Tax Oas. 4138. 


Whether vested or contingent interest.| 
——Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respect of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the bencfit of resp.’s 
brother, continued: ‘‘I also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out’’:—Held: resp. took a vested & 
not a contingent interest in the gift, & was 
not entitled to the relief conferred by the 
sect. in respect of the income of the fund 
which bad been accumulated for his benefit.— 
ROBERTS v. Hanks (1926), 1384 L. T. 7543; 10 
Tax Cas. 351. 

J—The words ‘for the benefit of’ 
in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary.— 








sd. Mining company— Reconstruction 
—khight of shareholders to deduction in 
respect of calle paid—Income ‘Taz 
Assesament Act, 1915-1918, es. 18 (1), 
53.}--JaQUES v. FEDERAL COMR. OF 
TAXATION (1924), 34 C. L. R. 828; 31 
Argus L. R. 61.— AUS. 


in the 


the net income of the estate after the 
deduction of al) prior charges, including 
the expenses of management of the 
trust.—MURRAY v. INLAND REVENUE 
ly (1926), 11 Tax Cas. 133.— 


536 iii. JA beneficiary 
was entitled to income from (inter alia) 
two trusts, under one of which, after 
the expenses of the trust were paid, 
he was cnutitled to a liferent allenarly 
of the whole residue of the estate; & 
under the other, after the expenses 
of the trust were paid, to (1) an annual 
sum, & (2) subject to a trust for accu- 
mulation for a particular purpose, the 
annual income of the estate during his 
life. The beneficiary, being a British 
subject resident abroad, was entitled 
to certuin relief from British income 
tux under Finance Act, 1920, a. 24 (1): 
~—-Held : in computing the ‘‘ amount of 
his total income from all sources ” for 
the purpose of this relief, the beneficlary 
was not entitled to include, along with 
the actual sums received by him from 
the trusta, the management expensce 
of the trusts.—MaAcFAaRrLaAne v, INLAND 
REVENUE Comnms., [1929] S. OC. (Ct. of 








the bkpt.’s, & that neither the trustce 
nor the bkpt. was cntitled to claim the 
relief sought.-—INLAND REVENUE 
JOMRS. v. FLEMING (1928), 14 Tax 
Cas. 78.—SCOT. 

545i, Jtelief in respect of income 
accumulaicd under trust-— For bencfit 
of person ** contingently on_his attain- 
ing some specified age ”’—Double con- 
lingency.}—Claims for repayment of 
tax refused, where the contingency 
upon which the fund was held for the 
benefit of claimants war not that 
prescribed by 1918 Act, 8. 25, but was 
a double contingency, namely, sur- 
vivance of their mother & attainment 
of a specifled age.—INLAND REVENUE 


Comrs. v. Bonk, [1927] 8S. C. 698.— 
SCOT. 


ei. — —— ——.)—TILLARD 2, 
Comer. OF Taxes, [1928] N. Z L. R. 
345.—N.Z. 

am. J?ight to diacount—Taration Act, 
R. 8S. B. C., 1911 (ce. 222), 8 10.) 
~—-GRANBY CONSOLIDATED MINING, 
SMELTING & POWER Co., Lirp. ». A.-G. 
FoR Brrrmsn CoLumpta, [1923] A. C. 
247; 92L.5.P.C0.74: 128 L. T. 677. 
—OAN. 

40 


sf. Tarable income-—" Accruing & 
arising °—Meaning of.}—Held: the 
words ** accrue & arise ’’ when applied 
to income are to be governed by the 
sources from which the income accrues 
& arises, not by the place where it is 
recelved or earned.—INncomké Tax 
COMRS. v1. PRA PHRAISON SALARAK 
(1928), I, L. R. 6 Ran. 598.—IND. 

sg. Company—Sale of asseta on wind- 
ing up—Interest on deferred payments— 
Whether income.J—NorRTS Pacirio 
LUMBER Co., LTD. v. MINISTER OF 
NATIONAL REVENUE, [1928] Exch. 
C. R. 68.—CAN. 

sl. I?ights of shareholders of personal 
corporations.}—Held : sect. 21 of 
Income War Tax Act, dealing with 
personal corpns., is te be construed as 
preeaowe that shareholders are to be 
assessed upon the co.’s income accord- 
ing to their several interests therein, 
& that shareholders of personal corpns., 
thus assessed are ontitled to any 
statutory exemptions or deductions 
to which ordinarily the corpn. or 
the shareholder, would be entitled.— 
BLAcK v. MINISTER OF NATIONAL 
REVENUE, [1932] Ex. C. R. 8.—CAN. 


DALE v. MITCALFE, {[1928] 1 K. B. $88; 97 
L. J. K. B. 161; 188 L. T. 167; 44 T. L. 7. 
21; 71 Sol. Jo. 981; 18 Tax Cas. 41, OC, A. 


Act, s. 25, mean an age expressed by a 
definite number of years, & not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death.— 
WHITE v. WHITCHER, [1928] 1 K. B. 458; 97 
L. J. K. B. 321; 188 L. T. 205; 44 T. L. R. 
118; 18 Tax Cas. 202. 


545d. Lunacy ee ee Lunacy Act, 


1890 (c. 5), & the Rules in Lunacy, 1892, 
the Crown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., & lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt., 
the committee of A., was assessed under 
Case IIT. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1925-26; the remainder 
of the Junatic’s income was received under 
deduction ofincometax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-26 on the whole of the lunatic’s 
income, should be rmiade from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic'’s income, or alternatively that the 
deduction from the assessment should be 
‘restricted to the percentage appropriate to 
that source of income:— Held: lunacy 
percentage is a payment out_of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes.—A. B.’s COMMITTEE 
v. Suompson (1928), 14 Tax Cas. 29. 


Vol. XXVIII.— Income Tax. Oases 545b—552. 


Annotation s—Refd. Re Fulford, Fulford v. Hyslop, [1930] — 


545¢. ——..]—The words “‘ specified age’ in 1918 
546. 
548a, 


account :—Held: resps. were not entitled 
to the repayment claimed.—HOoLpDER v. 
INLAND REVENUB Comrs., [1932] A. ©. 624; 
101 L. J. K. B. 306; 48 T. L. R. 365; 76 
Sol. Jo. 807; eub nom. INLAND REVENUE 
Comers. v. HoLprer (H. C.) & HoLprEr (J. A.) 
(1932), 147 L. T. 68; 16 Tax Cas. 540, H. L. 


Add. Annotation :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. 


-]—Where under the provisions 
of a life insurance policy the assured has 
obtained from the insurance co. loans to 
assist him in payment of the premiums, & 
where, on the maturity of the policy, the co. 
has deducted the amount of the loans from 
the sum payable under the policy, the assured 
is not entitled to claim, for the fiscal year in 
which the policy matured, a reduction of 
income tax in respect of the premiums for 
previous years, since in suffering the de- 
duction the assured was not paying a pre- 
mium but repaying a debt.—R. v. INCOME 
Tax SPECIAL Comks., Fx p. TLORNER (1932), 
49 T. L. R. 3; 76 Sol. Jo. 779, D.C. 








548b. ——— Premium paid by insurer under reduc- 


tion of premium system.]—Resp.’s life was 
insured under a policy of whole-life insurance 
expressed to be at a yearly premium of 
£48 5s., which entitled him to participate in 
the insurance co.’s surplus funds by means 
of the ‘‘reduction of premium system.”’ 
The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 
equivalent reversionary bonus. The co.’s 
premium notice showed £48 6s. as the 
premium payable on the policy & £33 15s. 6d. 
as bonus, leaving £14 9s. 6d. as the ‘‘ amount 
to be paid.”’ Resp. remitted £14 9s. 6d. to 
the co. but claimed that the amount of the 
premium paid by him in the year was 
£48 5s.:—Aeld: the reduction of premium 
had been provided by the policy, that the 
amount of the premium paid by resp. was 
£14 9s. 6d., & that he was entitled to relief 
from income tax on that amount only.— 
WATKINS v. JONES (1928), 14 Tax Cas. 04. 


549. Add. Annotation :—Consd. Perrin v. Dickson 


549a. 


(1929), 98 L. J. K. B. 683. 
Policy on joint lives of two persons— 





Annotation aT vai I. R. Comrs. v. Sneath (1932), 48 Payment of premium shared equally.|—A. 


7. L. kt. person who has entered into an insurance on 
———.]—Compare, No. 689a, post. the joint lives of himself & another person at 
545e. Repayment of tax on interest on advance a single premium which is shared equally 


between them, has not *‘ made an insurance 


from hbank—To what sums applicable. }— 
Resps. guaranteed the indebtedness to its 
bankers of a co. in which they were interested. 
For a number of years the co. was indebted 
to the bank continuously. Interest on the 
amounts owing to the bank was debited half- 
yearly in the co.’s account with the bank &, 
except in one instance, the amount due to 
the bank increased each half-year. Resps. 
finally satisfied the whole indebtedness of the 
co. to the bank by a single payment, & they 
claimed repayment under sect. 36 of 1918 
Act, in respect of so much of the amount 
paid by them to the bank as represented the 
interest which had been debited to the co.’s 


552. 


on his life’’ within Income Tax Act, 1918 
(c. 40), 8. 32 (1), & is not entitled under that 
sect. to a deduction of the amount of the 
annual premium from his taxable profits.— 
WILSON v. SIMPSON, [1926] 2 K. B. 600; 95 
L. J. K. B. 885; 1385 L. T. 766; 42 T. L. R. 
690; 10 Tax Cas. 753. 

Add. Annotations :—As to (1) Consd. Gold 
Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 388, As to (8) Consd. Hamilton v. I. R. 
Comrs., [1981] 2 K. B. 495. Refd. I. R. 
Comrs. v. Dalgety & Co. (1929), 98 L. J. K. B. 
542. 


exclusively & necessarily laid out or Dominion Govt. under Income War 
expended for the purpose of earning Tax Act, 1917.—RoxniscH (C. W.) v. 
the income,” & such amount cannot MINISTER OF NATIONAL REVENUE 
be iegany deducted from the total [1931] Ex. C. R.1; 2D. L. R. 90 
income of the taxpayer in arriving at CAN. 

the income which is taxable by the 


4] 


PART VII. SECT. 3. 
sh. Provincial income taz—Whether 
pee deduction from income 
axable under Dominton statutc. |}—Held : 
not a disbursement or expense ‘‘ wholly, 


Cases 553—567a. 
§58. Add. Annotations :—Consd. Gold Fields Ameri- 


565. Add. Annotations :—Consd. 


can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K..B. 542. Consd. Hamilton v. 1. R. 
Comrs., [1931] 2 K. B. 495. 

Gold Fields 
American Development Co. v. Consolidated 
Gold Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 542, 


556. Add. Citations :—[1926] Ch. 338 ; 95 L. J. Ch. 


829; 185 L. T. 14. 


557. Add. Citation :—10 Tax Cas. 59. 
557a. Right to relief on whole income paying 


Dominion tax—Without deduction of sums 
paid in debenture interest.)—A co. incor- 
porated in England under Cos. Acts, carried 
on business in the United Kingdom & in 
New Zealand & Australia, & its income 
chiefly arose from trading operations in the 
latter countries. In respect of that income 
it was liable to income tax in the United 
Kingdom & in those Dominions. The co. 
having paid the full United Kingdom income 
tax on all its profits & gains & also Dominion 
income tax on so much as was earned by it 
in New Zealand & Australia, claimed relief 
from the double tax over a period of eight 
years ending on Apr. 5, 1924. The co. had 
issued debentures, the principal & interest 
of which were secured on its whole under- 
taking & assets, & in paying the interest on 
the debentures the co., as it was entitled to 
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do, had deducted the full amount of United 
Kingdom income tax in respect of that 
interest. The sole question in dispute was 
whether the amount of relief was to be cal- 
culated on the whole of the profits earned by 
the co. in the Dominions or only on the 
balance of such profits remaining after 
deducting therefrom the excess of the interest 
paid by it on its debentures over the amount 
of income arising in the United Kingdom :— 
Held: (1) the word ‘“‘ income” in Finance 
Act, 1920 (c. 18), s. 27 (1), & the repealed 
sects. 43 of Finance Act, 1916 (c. 24), & 55 
of Income Tax Act, 1918 (c. 40), meant 
‘“taxable income” & not “income less 
charges,’’ & the word “ paid’ in relevant 
sections must be construed in its natural 
sense & not as meaning “paid & ulti- 
mately borne,’’ & therefore the co. was 
entitled to relief under Finance Act, 1920 
(c. 18), s. 27, & corresponding sections of 
earlier Acts in respect of all income (including 
that:part applied in paying debenture interest) 
which had already borne Dominion income 
tax; (2) Income Tax Act, 1918 (c. 40), 
s. 17, had no application to the relief given 
by any of above-mentioned Acts.—INLAND 
REVENUE Comrs. v. Dateetry & Co., [1930] 
A. C. 527; 989 L. J. K. B. 342; 1438 L. T. 
191; 467. L. R. 349; 15 Tax Cas. 216, H. L. 


Annotation :-—Generally, Refd. Hamilton v. I. R. Coimrs., 
[1931) 2 K. B. 495. 


557b. ——— Without regard to 1918 Act, s. 17.]— 


INLAND REVENUE Comers. v. DALGETY & 
Co., Lrp., No. 557a, ante. 


Part VIII.——Miscellaneous Provisions Applicable to the 


567. For existing paragraph & citation read 
iy eae v. SCANLAN, NIELSEN, 


Duties Generally. 


& Co. (LONDON) v. LETHEM, SAME v. IN- 
LAND REVENUE Comrs., No. 168a, ante. 


ANDERSON & Co. v, COLLINS, MILLER (W. H.) | 567a, ——- Literary agents—Royalties paid to non- 


PART VII]. SECT. 1, SUB-SEU'I. 1. 


kK i. -}~In Oct. 1923, a trustee 
was assessed in respect of the income 
of an estate, which he was directed to 
receive & accumulate until 1933, & 
then to distribute pony persons not 
ascertainable unti] the date fixed for 
distribution :-—Held: the assossment 
being made in 192% for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force at the date of the 
assessinent.—Re McLrop & WINDSOR 
Corpn., [1925] 3 D. L. RR. 893 57 
O. L. R. 15.—CAN. 

ke ii. Payments to foreign com- 
pany for user of filma—Company making 

yments as trustee.}-—UNIVERSAL FILM 

ANUFACTURING CO, (AUSTRALASIA), 
LTp. v. THE STaTE OF NEw SoutTn 
WALES (1927), 40 C. L. R. 333.—AUS., 

k iii, ———~— Entire control of business 
by yorergy Jirmn.}—FERGUSON v. DONO- 
VAN, [1 29) F ° 489.—IR. 

k iv. ~—.]—Testator left a Uferent 
of £20,000 & of one-third of the residue 
of his estate to cach of his wife & 
daughter, & £20,000 & one-third of the 
residue to his son absolutely. Tho 
beneficiaries were all capaces & resident 
in this country. Testator held 
£40,000 S per cent. War Stock, the 
interest on which was payable without 
deduction of tax. Tho Interest due 
on June 1, & paid to the trustees on 
that date, amounting to £1,000, was 








treated by them as capital, & estate 
duty was paid thereon. The trustees, 
having been assessed to income tax 
on the £1,000 of interest, contended 
that trustees acting for behoof of a 
British resident who was capax were 
not assessable to income tax. The 
Comrs. decided that the trustees were 
assessable as regarded the two-thirds 
of the interest effciring to the portions 
destined to the testator’s wife & 
daughter in fe rent, but not as regarded 
the one-third payable by the1n to the 
son :—~Held: the trustees were assess- 
able to tax on the whole Interest, 
under Rule 1 of the Miscellaneous 
Jiules applicable to Sched. D.— REID’s 
TRUSTEES v. INLAND REVENUE COMRS., 


k v. ** Income accumulating.’*} 
—Held: the word ‘ accumulating ’ 
used with the word ‘‘income’’ in 
sect. 11 (2) of Income War Tax Act, 
1917, & Amendnients, is there used 
gerundially, that is as a verbal noun 
ratber than as a verb; it is used just 
to earmark it as the fund for unascer-: 
tained persons or persons with con- 
tingent interest & which is taaable in 
the hands of the trustce.-—MoLKop v. 
MINISTER OF NATIONAL REVENUE, 
{1932] Ex. C. R. 1.—CAN. 

_ ——--,}--J., resident in the 
United States, by deed executed in the 
provance of Quebec, gave to resp., @ 00. 
nceorporated under the laws of Quebec 
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& currying on business in Canada, in 
trust, as u donation inter vivos & 
irrevocable, certain Canadian securi- 
ties, to be held, together witb all 
accumulations & additions thereto, 
upon trust for the henefit of J.’s 
surviving children until five years 
after J.’s death, ‘** when the entire trust 
estate is to be ou Praia divided amongst 
his surviving children, & in the event 
of any or all of his said children pre- 
deceasing J. or being unable to take, 
the division shall be made to the 
survivor or survivors, and the lasue of 
such predeceased child or children, as 
representing their parent, per stirpes ”’ : 
—Held: the income was ‘“ avcumu- 
lating in trust for the benefit of un- 
ascertained persons, or of persons with 
contingent interests,” & taxable in 
resp.’8 hands. Such income accumu- 
lating in trust is distinctly a subject of 
taxation under s. 3 (6), ardless of 
the residence, asce 1able, of 
probable beneficiaries, whose interest 
8 contingent during the taxation 
eriod.— MINISTER or NATIONAL 

EVENUE v. Roya TRustT Co., [1931] 
Ss, G. R. 485.—CAN, 

k vil. Wife-—Gift of income to— 
Direction to maintain children—W hether 
liable us trustee.)—Testator devised & 
bequeathed the whole of his property 
to wife in trust for his ohildren— 
the wife during her life to receive the 
income thervof for the support & 
maintenance of berself & the children, 


570a. 


& after her death the proceeds of the 
sale of such property to be equally 
divided between the chiJdren :—-Held - 
the wife was entitled to receive the 


resident authors.}—CurtTis Brown, Lop. v. 
JARVIS; JARVIS v. CuRTIS Brown, Lim., 
No. 99k, ante. 

After death of husband.|—Held: 
the first year after her husband’s death a 
widow in receipt of income from War Stock 
not taxed at source was liable to income tax 
under Case III. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso 1 to r. 16 of the Rules applicable to 
all Schedules that income was to be ‘‘ deemed 
the profits of her husband.’’ This proviso 
operated only to convert the wife’s income 
into the husband’s income for the purpose of 
collecting tax.—LzrrcuH v. Emmorr, [1929] 
2K. B. 286; 98 L. J. K. B. 678; 141 L. T. 
811; 14 Tax Cas. 633, C. A. 





Annotation :-—Oonsd. Cowdray (Viscountess) v. I. R. Comrs. 
(1930), 15 Tax Cas. 255. 


575. Add. Annotation :—Refd. I. R. Comrs. v. 


Pakenham, |]. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


575a. Income payable to or for benefit of infant— 


Income applicable in paying premiums on 
educational endowment policy.}-—-The father 
of a young girl conveyed a sum of stock to 
applts. as trustees, & directed them to take 
out an educational endowment policy for 
such sum as could be insured for an annual 
payment of £30 for his daughter, the endow- 
ment to begin on her attaining the age of 
fifteen, & to continue for four years. The 
income of the trust fund was dedicated to the 
payment of the annyal premiums. The truster 
further directed affplts. to utilise the educa- 
tional endowment payable under the policy & 
any other income available from the trust 
fund for the education & advancement of his 
daughter from the time when she became 
fifteen until her majority. If the daughter 
attained the age of twenty-one the capital 
. of the trust fund was to be made over to her 
absolutely, but if she died before, the fund 
to revert to the truster or his representatives. 


Canada, they were not liable to be 
tuxed, excepting as to the one bene- 
ficiary who took up residence in Canada 
& then only from the date at which he 
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The trust deed contained no gift of income 
to the daughter. While the daughter was 
still under fifteen applts., on her behalf, 
claimed repayment of income tax deducted 
at the source from a sum of £33, the annual 
income of the stock, on the ground that that 
income was the income of the daughter for 
income tax purposes, & that, as she had no 
other income of her own, she was within the 
limit of total exemption :—Held: the 
daughter had no present beneficial right to 
receive the income & the claim failed.— 
DEWAR v. INLAND REVENUE Comprs., [1981] 
A.C.566; 100L.J.P.0.169; 145 L. T. 3965 ; 
47 T. L. R. 4273; sub nom. INLAND REVENUE 
Comrks. v. DEWAR, 16 Tax Cas. 84, H. L. 


575b. ——— Under revocable disposition—Annulty 


payable ‘‘ for some period less than the life of 
the child ’’—What amounts to.|]—A. father 
executed a settlement whereby he covenanted 
to pay to the trustees during the joint lives 
of himself & his son, then a minor, an annuity 
to be held by the trustees upon trust for the 
son with power during the minority to apply 
the annuity for the maintenance, education, 
& benefit of the son & to accumulate any 
surplus income. The settlement contained 
& power for the settlor with the consent of 
any one of several persons, including the 
trustees, to revoke the trusts thereby 
declared. The settlor duly paid the annuity 
& deducted income tax therefrom at the 
appropriate rate. He had not revoked the 
settlement :—-Held: as there had been no 
revocation the annuity was income of the son 
for purposes of relief from tax, & the power 
of revocation did not make it payable ‘‘ for 
some period less than the life of the child ’”’ 
within Finance Act, 1922 (c. 17), s. 20 (1).— 
WATSON’S TRUSTEES v. WIGGINS (1932), 101 
L. J. K. B. 727; 147 L. T. 443; 48 T. L. R. 
655 ; 76 Sol. Jo. 690, C. A. 


576a. Person receiving income under revocable 


disposition—-For period which cannot exceed 
six years—Meaning of ‘‘ years.’’|—Resps. 


571i. Liability of husband to be 
charged —— Whether married woman 
“living with her husband.’’|—-Circum- 


stances in which :—Held: a wife was 


income of testator’s estate subject to 
no liability to account for its applica- 
tion, provided she discburged the duty 
of supporting & maintaining the 
children; &, therefore, she was not 
a‘ trustee ’’ witbin Income Tax Assess- 
ment Acts, 1922-1925, 8s. 4.—MANNING 
v. FEDERAL COMR. OF TAXATION (1928), 
40 0. L. R. 606; [1928] Argus L. R. 
165.— AUS. 

86. Lialrility confined to residents, ]— 
Ono MeM. died in 1914, & by a clause 
of his will, after certain ch have 
been paid, it was provided that the 
balance should be divided in three 
parte to pay the support, maintenance 

education of three children, &, 
moreover, that the amount necessary 
for such maintenance, etc., was left 
to the discretion of the Trustee & the 
balance thereof to be invested in tho 
name of each of tho respective children 
to whom such residue is by the will 
given & bequeathed. Such ce BO 
re-invested, so given & bequeathed is 
what is now sought to be taxed. The 
beneficiaries under the will, at all times 
material, resided out of Canada, except 
one who took up residence in Montreal 
in 1926. The surviving trustee resided 
in Canada :—Held ; the fund sought to 
be taxed herein is absolutely ves in 
well-known beneficiaries without any 
contingent interest & such beneficiaries 
being admitted not to be residents in 


took up such residence.—HoOLDEN 1. 
MINISTER OF NATIONAL REVENUR, 
[1931] Ex. C. It. 215; revad., [1932] 
4D,.L. R. 60; S.C. R. 655,.-- CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


670i. Liability of married woman to 
be charged— Married woman living in 
United Kingdom separate from husband 
——Income from property out of United 
Kingdom.}—The wife of a professor at. 
Cairo University received annually 
&@ share of income from Canudian 
ae erty, which was hold by a body of 
cottish trustees. Until 1922 she 
lived with her husband in Cairo, & 
accompanied him to England on 
furlough for three months every 
summer. During tho furlough in 1923 
the state of her health necessitated her 
removal to a nursing home, where she 
remained throughout the financial 
ear 1923~—-24. he professor returned 
Cairo at the end of his leave in 1922, 
visiting this country again the follow- 
ing summer. For the year 1923-24 the 
trustces were assessed to income tax 
upon the wife’s share of Canadian 
income :—Held: the income was 
liable to be charged to income tax upon 
the wife, & was not to be deemed to 
be the husband’s profits.—DERRY v. 
INLAND REVENUR, [1927] S. GC. 714.— 


SCOT. 
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not “ living with her husband ” so as 
to make her profits assessable & charge- 
able in the husband’s name.— DONOVAN 
Ve CROFTS, [1926] Ae R. 477.—IR. 


571 ii. Royalties paid to wife for 
right to publish mnovels.}—Where a 
novelist wrote books in the Union but 
granted to her publishers in England 
the right of printing & publishing her 
novels in book form in Gt. Britain & 
elsewhere, they undertaking to pay her . 
a percentage of the published price of 
the novels as royalties :—Held: since 
her facilities were employed within the 
Union both in writing the novels & 
in dealing with her publishers, the 
source of the income was in the 
Union & the royalties had rightly been 
included in the taxable income of her 
husband.—MILLIN v. INLAND REVENUE 
Com,m., (1928) App. D. 207.—S8. AF. 


PART VIII. SECT. 1, SUB-SECT. 4. 


sf. Agreement to operate telegraph 
system— Undertaking by operating com- 
pany to pay owning company’s income tax 
on annual pay under agreement. 
Held: such undertaking could not be 
pleaded by the owning co. in answer 
to the Crown’s claim for income tax.— 
R. v. MONTREAL TELEGRAPH Co. 
GREAT NORTH WESTERN THLEGRAPH 
Co. oF Oanana, [1925] Exoh. C. R. 
19.—CAN., 





Cases 576a-—595a. 


were a body established for charitable pur- 
pose only, & a subscriber covenanted by a 

eed made in 1927 to pay to them annually 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation make the first payment arose 
& the date when the last payment would 
fall due was less than six years. Resps. 
claimed repayment of incume tax :—Held: 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, & the 
hee were not entitled under 1918 Act, 
s. 37 (1), to repayment of the tax.—INLAND 
REVENUE Comrs. v. St. Luke HOoOsTer 
TRUSTEES, REGISTERED (1930), 144 L. T. 50; 
46 T. L. R. 580; 15 Tax Cas. 682, C. A. 


577. Add. Annotations :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37; Re Hulton, Hulton 
v. Midland Bank Exor. & Trustee, Ltd. (1930), 
99 L. J. Ch. 316; Luipaard’s Vlei Estate & 
Gold Mining Co. v. I. R. Comrs., [1930] 1 
K. B. 593. 


580. Add. Annotations :—As to (8) Apld. R. v. St. 
Marylebone Income Tax Comrs., Ez p. 
Schlesinger (1928), 18 Tax Cas. 746. Refd. 
L. & N. E. Ry. v. Easington Union Assmt. 
Com. & LEasington-with-Thorpe Parish 
Council (1925), 95 L. J. K. B. 255. 


ENGLISH AND Empire Diaest SUPPLEMENT. 
585a. Sum claimed already allowed as deduction. |—. 


Applt. co. habitually financed its purchases 
by loans from its bankers repayable on 
demand; the loans were for no specified 
period, but were paid off with interest when 
the co. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It been allowed 
as such in computing the profits on which 
the co. was assessed under Case I. of Sched. D. 
for the four years ended Apr. 5, 1925. The 
co. claimed Be gat har se of tax under 1918 
Act, s. 36, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, & that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge totax. The Comrs. of Inland Revenue 
refused the claim, & on appeal the Special 
Comrs. upheld this decision :—Held: as in 
fact the interest had been deducted in arrivin 
at the assessable profits, it bad not been pai 
out of profits brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessments.— MULLER & Co. 
LONDON, Lip. v. INLAND REVENUE COMRS. 
(1928), 14 Tax Cas. 116. 


Part 1X.—Procedure after Assessment. 


588. Add. Annotation :—As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 

589. Add. Annotation :—Distd. R. v. St. Maryle- 
bone Income Tax Comrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 746. 

591a. Whether assessment made in time.]—Picx- 
FORD v. QUIRKE, PICKFORD v. INLAND 
REVENUE Comrs., No. 114a, ante. 


592a. Discontinuance of business—-Mode of com- 


PART VIII. SECT. 3. 


Scotland, in 1903. 
sh. Death before dividends & interest 


ficiaries. Tecstator died, domiciled in 
The widow claimed 
her legal rights under Scottish Jaw. 


putation—Finance Act, 1926 (c. 22), s. 31.]-— 
WESLEY v. MANSON, No. 204e, ante. 


592b. When justified—-What amounts to ‘* dis- 


covery ’’ by surveyor.|—-ANDERTON & HAL- 
STEAD, Lip. v. BIRRELL, No. 254a, ante. 


595a. ——— -———— Absence of accountant’s certi- 


ficate.|—Applts. delivered to the inspector 
of taxes balance sheets & trading & profit 
& loss accounts of their business covering 


1923, £24,626. In 1924 a new asseas- 
ment was made by the Comr. & the 
value fixed at £32,197. In 1925 the 


i iat ARE a acid led Act inapplic- 
able to claim for repayment.|—A tax- 
payer, whose total income was such as to 
entitle her to repayment of all income 
tax deducted from it, died before 
certain of the dividends & interest 
upon her investments fell due. Her 
exors, afterwards received payment of 
these dividends & interest under 
deduction of tax, &, founding on the 
terms of the Apportionment Act, 1870 
(c. 35), 6. 2, Claimed repayinent of tax 
proportionate to the period of her 
survivance :——Held: the <Apportion- 
ment Act had no application to the 
question in dispute, &, as the dividends 
& interest payable after the taxpayer's 
death never formed part of her income, 
her exors. were not entitled to repay- 
ment of any portion of the income 
tax deducted  therefrom.—INLAND 
ixone Osta c a ene 

XORS., Cc. > 16 Tax Cas. 
282.—8COT, 


8). Claim in reapect of tax on rents 
paid to heir-at-law in  heritage.}— 
Lestator, by his will, directed that his 
wife should receive the free aunual 
income of his residuary estate for her 
life & that on her death his trustees 
should convert the residue into cash 
& distribute it among six named bene- 


She was accordingly paid a capital sum 
out of testator’s movable estate & 
continued, up to the time of this case, 
to receive from the trustees one-third 
of the rents derived from the heritage. 
The remaining two-thirds of the rents 
were accumulated by the trustees for a 
period of twenty-one years w 
her accumulation became nuniawful. 
Thereafter, in accordance with settled 
Scottish law, the two-thirds rents were 
aid by the trustees to the heir-at-law 
n heritage for the time being of 
testator. The curator bonis to the 
heir-at-law in heritage, a minor, 
claimed repayment of the income tax 
charged in respect of the amounts paid 
to him as curator, contending that 
those amounts represented income of 
the minor in his hands :—Held:; the 
payments made to or for behoof of the 
minor were payments of income.— 
DUNCAN t. INLAND REVENUE COMRS, 


PART IX. SEOT. 1. 

586 i. Jurisdiction of commissioner-— 
Avoidance of tax owing to fraud.)— 
MOREAU v. FEDERAL TAXATION OoMR. 
(1926), 39 C. L. R. 65.—AUS. 

586 fi. 
—Applts. owned certain land the value 
of which for taxation purposes was, in 
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Alteration of assessment. ] 


Comr. made a ncw assessment & fixed 
the value at £46,835 :—Held: the only 
sect. under which the Comr. can alter 
an assessment which has been made 
is sect. 37 of Land & Income Tax 
Assessment Act, 1907, & having once 
made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the restriction 
imposed by the legislature for the 
benefit of the taxpayer to prevent his 
being harassed by quent re-assers- 
ments.—O’CONNOR v. STATE TAXATION 
reir i (1927), 30 Ww. A. lu. R. 50.—~- 


e 


§86 iii, —— -}—Held: the 
second proviso to sect. 2 of Income Tax 
Assessment Act, 1922-1925, namely, 
that no alteration or addition shall be 
made in or to any assessment made 
under the Acts hd eta by that Act 
after three years from the date when 
the tax is payable unless the Comr. of 
Taxation has reason to beljeve that 
there has been an avoidance of tax 
owing to fraud or attempted evasion, 
does not apply to the making of altera- 
tions & additions before Sept. 26,1925, 
the date when Income Tax Assens- 
mont Act, 1925, by which the proviso 
was enacted, received the royal assent. 
—FEDERAL COMR. OF TAXATION v. 





pro 


the pee a of three years, on the average 

fits of which their Sched. D. liability was 
to be computed; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 
for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applits. appealed. On the hearing of the 
appeal the General Comrs. were of opinion 
t examination of the books as proposed by 814b. 


Vol. XXVIZI.—Income Tax. Cases 595a—614b. 








614a. -—— ——- Accuracy of accounts.]—Applt. 
appealed to the Special Comrs. against 
certain Sched. D assessments made upon him 
in respect of business profits & untaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his unde 
certified, so far as might be possible, by an 
accountant. Such accounts were not pro- 
duced & the assessments were confirmed :— 
Held: the question was one of fact which it 
was for the Comrs. to 
Cooprr (1929), 14 Tax Cas. 552, C. A. 


ing to furnish accounts 


determine.—WALL v. 


Ordinary residence.] — Applt. 


applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they were not professional 
accountants. The Comrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed dis- 
satisfaction with the Comrs.’ decision as being 
erroneous in point of law & required them to 
state a case:—Held: the Comrs.’ decision 
was not ulira vires.—Hont & Co. v. Joy 


(1928), 14 Tax Cas. 165. 
696. Add. Citation :—12 Tax Cas. 147. 


611a. ~. }—ANGLO-PERSIAN OIL Co., 


Lrp. v. DALE, No. 249a, ante. 
613a. 





a aac 





in respect of the occupation of lan 


(1927), 187 L. T. 351; 11 Tax Cas. 614. 


PART IX. SECT. 2, SUB-SECT. 2. 


jJ—With the object of 
reducing the amount of income tax poyane 
& the 

rofits from dealing in cattle, a farmer & 
is sons, who lived with him, entered into 
an agreement of partnership. The terms of 
the agreement were not carried out, & the 

’ General Comrs. were of opinion that there had 
been no partnership in fact, & refused the 
relief claimed in respect of each alleged 
partner :—Held: there was evidence to 
support the finding of the comrs., which 
could not be set aside.—DICKENSON v. Gross 


lived in the United Kingdom until 1909 
when she went to India to be married. Her 
husband died in 1916. Except for one 

eriod of five months she was not in the 

nited Kingdom between 1909 & July, 1919, 
when she returned to the United Kingdom 
& remained for fifteen months. She spent 
part of each of the income tax years 1921-22 
to 1927-28 in the United Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in this country or elsewhere. 
She had no property in this country except 
investments in War Loan. From 1921 her 
son was at school in this country. The 
Special Comrs. had found, in appeal pro- 
ceedings for the year 1924-25, that she was 
not resident & not ordinarily resident in the 
United Kingdom. Her claim to exemption 
from income tax on income within the pro- 
visions of the sects. mentioned above for the 
year 1927-28 was refused by the I. R. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), s. 27, for the claim to be 
determined by the Special Comrs., the 
Comrs. considered that having regard to the 
continuance of regular & lengthy visits to 
the United Kingdom the circumstances were 
different fré6m those previously under con- 
sideration in relation to the year 1924-25, & 
they held she was resident & ordinarily 


fused. Applit.’s representative then TAaxaTIOn Come. (1926), 38 ©. L. R. 
gave a general statemont of facts 153.—AUS. 
600 i. The hearing—-Whether tax- under the reservation that he was not 


£0. 





To review questions of fact. }— 


payer entitled to be heard.|—In order to to be bound by any particular state- FEDERAL COMR. OF TAXATION v 


constitute a valid determination of the 
comr. under Income Tax Assessment 


f the sum 
Act, 1922, s. 21 (1), it is not necessary : 
that the taxpayer shall have been par a gio a 
heard.——FEDERAL CoMR. OF TAXATION General Corrs. dismissed the 


t. AUSTRALIAN JESS8ELATED TILE Co. 


ment of fact, & con 


& confirmed the assessment :—- 


nded that no CLARKE (1927), 40 C. L. R. 246.—AUS, 
ability to income tax arose in respect sg. Oonclusiveness of assessment, }— 
question. In con- Held: assessinents for Income Tax 
It. had failed to under Sched. D. of Income Tax Act, 
ence to them, the 1918, made upon a person who becomes 


appeal bkypt.. & from which no appeal had been 
eld: taken, cannot be questioned by the 


PROPRIETARY, ea (1925), ae Kt. the Comra. had acted within their official assignee upon proof of debts, 


119; 31 Argus L. R. 218.— 


ower of commis- 28.—SCOT. 
asseasment. |—A 


subm 
sioners to confirm n 


) vw. INLAND 


owers.— HAMILT N Oo 
30), 16 Tax Cas. called upon to prove that the amounts 


600 li. ——— Failure of appellant to tEVENUR COMRS. 
it evidence-—P 


& the Revenue Comrs. cannot be 


assessed were just & proper, having 
regard to bkpt.'s Income at the material 


assesament to income tax, Sched. D sl. ‘* Determination.’’]—— The word times, the assessments being in default 


upon applt. for the year * determination ”’ 


in Income Tax _ of appeal, “‘ final & conclusive,”’ under 


was made 
1922-23 in respect of remuneration for Assessment Act, 1922, 6.21 (1),implies Income Tax aa 1018, s, 195.—Re 
special servi . 


ces. The appeal pro- a communication of the determina- N, [1928] 


R. 548,—IR, 


before the General Comrs tion to the taxpayer.— FEDERAL COMR. 
were twice adjourned for the pro- oF TAXATION v. AUSTRALIAN Trssu- PART IX. SECT. 2, SUB-SECT. 3.—B. 


duction by applt. of further information Tae page Oe: PROPRIETARY, L'rD. 
journment appit. was warned that L. R. 0) 18.—AUS. 


& om the occasion of the second ad- 


608 i. No appeal on question of fact— 
31 Argus What is question of fact—Question of 

domicil.]-——-IVEAGH v. VENUE COMRS, 
& REVENUE CoMRs. v. IvEaGH, [1930] 


he must be prepared to attend PART IX. SECT. 2, SUB-SECT, 3.—A. I. R. 386.—IR. 


in person with a statement of the facts 
ents which he -wished to sub- 


& argum 

mit to the Comrs. On the third hear- T'o hear appeal 
ing of the case applt. did not attend & Board of Appea 
his representative asked for a further TION OOMR. : 
adjournment. This the Comrs. re- Imprrran Or Oo., Lip. 


17] stated 
sn. Jurisdiction of High Court— Rehearing by Board of Referees 
commissioner from not condition precedent 
F—FEDERAL TaXa- Davip) & SON 
Munro, BRITISH VENUE 
vo. FEDERAL 11 Tax Cas. 96.--SCOT, 


8, Lrp. v. INLAND 
Comrgs., [1926] S. ©. 870; 


Cases 614b—620b. ENGLISH AND 


resident in the United Kingdom. She 
steer ‘—Held: the matter was a question 
of fact & the Comrs.’ decision could not be 
disturbed as being erroneous in point of law. 
—KINLOCH v. INLAND REVENUE COMRS. 
(1929), 14 Tax Cas. 736. 


618. Add. Annotation :—Refd. Ow] Mill Co. (1920), 
Ltd. v. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 685. 


620. Add. Annotation :-—Refd. Anderton & Hal- 
stead, Lid. v. Birrell, [19382] 1 K. B. 271. 


620a. -.—A co. which had succeeded to the 
business of @ previous co. in 1920 was assessed. 
to income tax, Sched. D., for the year 
1923-24 in an estimated amount to represent 
the average profits of the three preceding 
years. It gave notice of appeal against this 
assessment, & subsequently claimed relief 
under r. 11 of the Rules applicable to Cases I. 
& IJ. of Sched. D. The Inspector of Taxes 
opposed the claim. The co. gave notice of 
appeal to the Special Comrs. against the 
refusal to admit the claim, & eventually the 
case was set down for hearing by the Special 
Comrs. both on the r. 11 claim & on a question 
of obsolescence. Before the date fixed for 
the hearing the co. withdrew the appeal & 
the withdrawal was accepted by the Special 
Comrs. Subsequently, the co. applied to the 
General Comrs. to hear & determine its claim 
contending that the claim made by it fell 
under r. 3 (3) of the Miscellaneous Rules 
applicable to Sched. D., & that only the 
General Comrs. had power to determine it. 
The General Comrs. were of opinion that the 
claim was made by way of appeal under r. 11 
& that the Special Comrs. had jurisdiction to 
deal with it. They refused to hear the claim. 
The co. obtained a rule nisi calling upon the 
General Comrs. to show cause why a writ of 
mandamus should not issue commanding 
them to hear & determine the claim :—Held : 
the rule should be discharged.—R. v. WEstr 
GORTON GENERAL Comrs., Ha p. BROOKS 
& Doxey (1920), Lrp. (1931), 16 Tax Cas. 
210. 


622. Add. Annotations :—Apld Pickford v. Quirke, 
Pickford v. 1. R. Comrs. (1927), 43 T. L. R. 
859. Refd. R. v. St. Marylebone Income Tax 
Comrs., Hx p. Schlesinger (1928), 13 Tax 
Cas. 746; Anderton & Halstead, Ltd. v. 
Birrell (1931), 47 T. L. R. 528; Towle v. 
Improved Industrial Dwellings Co., [1931] 1 
K. B. 263. 


625a. -.J—R. v. St. MARYLEBONE 
Income Tax Comrs., Ha p. SCHLESSINGER 
(1928), 13 Tax Cas. 746, C. A. 


628a. ——- ——_.}Certain premises were leased 
to tenants for a term of seven years from 
Nov. 17, 1925, at a rent of £125 per annum 
by a lease dated Nov. 10, 1925. By a deed 
dated Nov. 11, 1925, the tenants agreed, in 
consideration of the owner undertaking to 
execute certain alterations & repairs, to pay, 
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from the date of completion of the altera- 
tions, & for the remaining period of the lease, 
an additional £125 per annum. The 
additional £125 per annum was described as 
“rent.” The owner, resp. in the present 
case, contended that it represented repay- 
ment by instalments of the tenants’ obliga- 
tion to him. The premises were assessed 
for the purposes of Sched. A for the year 
1926-27 in the amount of £250. The 
General Comrs. on appeal reduced the assess- 
ment to £125. The Crown appealed. The 
case was remitted to the General Comrs. for 
further findings & was subsequently settled 
by agreement.—THORNLEY v. BROWN (1929), 
15 Tax Cas. 459, O. A. 


629a. ——— Discretion of court.}—-Under 1918 Act, 
s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself —Epwarps v. ‘‘ OLD BUSHMILLS ”’ 
DISTILLERY Co., LTD. (IN LIQUIDATION) (1926), 

10 Tax Cas. 285, H. L. 
Annotations :-—Refd. Aylmer v. Mahaffy (1925), 10 Tax Cas. 
694; I. R, Comrs. v. “Old Bushmills" Distillery Co. 
(1927), 12 Tax Cas. 1148. 


629b. Incomplete finding as to residence- 

Failure of commissioners to comply with 
directions of court—Consent of Crown to 
dismissal of appeal.]-—-Estimated assessments 
were made upon resp. for the years 1923-24 
& 1924-25 in respect of literary profits, & 
she appealed against them on the ground, 
inter alia, that she ®¥as not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, & an adjourn- 
ment was therefore applied for on behalf of 
the Crown. The General Comrs. refused the 
application & found, on statements made by 
her representative, that she was ‘‘ resident 
abroad,’’ not that she was not resident in 
the United Kingdom, ‘‘ & that the income was 
earned abroad.’? When the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to hear evidence for the purpose of 
ascertaining ‘‘ facts as to the residence of the 
resp. in the United Kingdom & whether the 
income accrued in the United Kingdom or 
not.”” The Comrs., however, after the 
rehearing of the appeal at which resp. was 
present, found only that she was “ resident 
abroad,’? & that her profession was ‘ exer- 
cised abroad,” except as regards the three 
articles written in this country. On the case 
again coming before the K. B. Div., the 
A.-G. pointed out that the Comrs. had not 
complied with the directions of the ct. as to 
the form of their finding as regards residence, 
but said that, while he could not admit that 
on the facts proved the Crown were wrong 
in taking the view that resp. was resident in 
the United Kingdom, he would not, in all the 
circumstances, ask for the case to be again 
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ec i, —~—- Where jurisdiction 
discretionary.) -- MOHAMMAD FARID- 
MOHAMMAD SHAFI v. LAHORE INCOME 
bor ag (1927), 1. L. R. 9 Lah. 317. 








ce ii. To compel alteration of 
assessment.j—The High Ct. wil) not, by 
mandamus or process of a like nature, 
compel the Federal Comr. of Taxation 


to exercise the power given him to 


make alteration in, or additions to, : 


any assessment, where he does not 
think that such alterations or additions 
are necessary in order to insure the 
completeness & accuracy of the assess- 
mont.—-£Hz p. CARPATHIA TIN MINING 
Co., ae wer Be 35 O<. L. R. 5523 31 
Argus L. R. 22.—AUS, . 

© iii. To compel commissioner to 
state a case—Not on new points of law.] 


46 





—Heid: where an assessee secks for 
a mandamus from the High Ct. againat 
the Comr. of Income Tax requiring 
him to state a case on points of law 
different from those he had a 
before the Comr. to state a case, his 
application cannot be entertained.— 
A. K. A. © T. V. CHETTYAR FIRM ¢. 
INCOME Tax Oomn. (1928), I. L. R. 6 
Ran. 492.—IND 


MOREAU v. FE 
(1926), 39. C. L. R. 65.—AUS. 


j 
what time. Criminal Code, s. 1142, 
applies to area i mnder Income 


remitted & would consent to the appeal being 
dismissed. FARRAND ¥, SATTHRTHWAITE 
(1929), 14 Tax Cas. 470. 


680. Add. Citation :—12 Tax Cas. 166. 
681a. Notice requiring commissioners to state & 


sign case—Must be in writing—Oral applica- 
tion to commissioners insufficient..—R. v. 
IncoME Tax Comms. ror EDMONTON, Ex p. 
THompson, [1929] 1 K. B. 220; 08 L. J. 
K. B. 201; 140 L. T. 880 ; 45 TT. L. R. 91; 
sub nom. ’R. ». EDMONTON INCOME Tax 
Comms. Hz p. THomson, 14 Tax Cas. 313, 


682a. Transmission of case after ‘‘ receiving ”’ 


same.]—After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one :—Held: the case had 
been ‘‘received’’ by the surveyor within 
1918 Act, s. 149 (1) (d).—GRAINGER 1. 
SINGER, [1927] 2K. B. 605; 96 L. J. K. B. 

7; 187 L. T. 692; “48 T. L. R. 591; 11 
Tax Cas. 704. 


632b. Exchanging points of argument.]—(1) It 


is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either party 
subject to the same conditions in all respects 
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as cases have heretofore been set down by 
the party at whose instance they have been 
stated.—Practice Norg, [1926] W. N. 250. 


632¢, ——.]—TARN v. SCANLAN, NIELSEN, ANDER- 
sen & Co. v. Comzins, Mutter (W. H.) & 
Co. (LONDON) v. LETHEM, SAME v. INLAND 
REVENVE Comrs., No. 168a, ante. 


632d. Setting down case.|—Practice Notes, No. 
632b, ante. 


632e, ——.]—-TARN v. SCANLAN, NIELSEN, ANDER- 
SEN & Co. v. CoLLINS, MULLER (W. H.) & 
Co. (LONDON) v. LeTHEM, SAME v. INLAND 
“REVENUB Comrs., No. 168a, ante. 

632f. Remitting case to commissioners -—— For 
amendment—Grounds for granting or refusing 
application to remit.|—HayTHORNTHWAITE & 
Sons, Lrp. v. KELLY (1927), 11 Tax Cas. 657, 

633a. On appeal against assessment on person 
carrying on non-resident’s regular agency— 
Order for costs made against agent.|— 
WILCOCK v. PINTO & Co. (IN THE NAME OF 
KUMMER) (1925), 10 Tax Cas. 415, C. A. 


638a. Summary proceedings—Limitation of action 
—-When time begins to run.}]—-On Dec. 19 a 
collector of taxes commenced summary pro- 
ceedings to enforce payment of an instal- 
rent of income tax payable ‘‘ on or before ”’ 
the preceding July 1. The first demand note 
in respect of the instalment in question had 
been issued on June 12. The magistrate 
dismissed the case on the ground that the 
period of six months within which the pro- 
ceedings should have been commenced ran 
from June 12:—Held: proceedings could 
be commenced within six months from 
July 1—MANN v. CLEAVER (1930), 15 Tax 
Cas. 367, D.C. 


Part X.—Penal Provisions. 


642a. Penalties—Power to compound.|—Under 


1918 Act, s. 222 (1), the comrs. may compound 
any penalties, which in their opinion have 
been incurred, without any proceedings to 
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enforce such penalties having been taken — 
A.-G. v. JOHNSTONE (1926), 136 L. T. 31. 
10 Tax Cas 758. 


43 Can. Crim. Cas. toe {1925]1D. L. R. 726; eee) 


Evidence—Not limited to material 271; 34 Man, L. TR. 597,—-CAN Rh. 275; 35 Man. LR. 1 
before Board of <Appeal.j-—FEDERAL j ii. ee .J~—An iy porauee rae 
TAXATION Comn. v. Lewis BeRGER & tion under Income War Tax Act, 1917 ji een es ypeal—* Criminal 


Sons (AUSTRALIA), LTD. (1927), 39 (c. 28), 8s. 8, for failing to make a return Pees Resp. dae ae pleaded guilty 


C. L. R. 468.-—AUS, of income within thirty days after on an information laid for a breach 
st, Burden of roof—On appellanti~- demand made therefor, must be laid of Income War Tax Act, 1917 (c. 28), 
To establish right to benefit claimed.}— Within six months from the day ordays 4, 8, the magistrate decided that he 


DERAL TAXATION Come. 88 to which accused is charged with could impose a lesser penalty than that 


licable 


PART IX. SECT, 8. STEEN, eg 5} 2 D. 


ete in pact po Criminal Code, s. 1142, imposed y sect. 9 (1), & his decision 


sue: —R. v. was affirmed on appeal :—dLeld: 
L, R. 411;  gpecial leave to appeal to the Supreme 


634 1. Whether available—Not action [1925] 1 W. W. R. 819; 43 Can. Crim. Ct, could not be granted, the proceeding 
for return of money—Assessment levied Cas 325,.—CAN. being a “ criminal cause | within 
in default of eh ng }—Dr. FR. N. j “til. —— By ** person who has not Supreme Ct. 6.—R. v. ie LL, 
SINGHA ¥. SEORETARY OF ee FOR made return ”—-Who is.J—Where on [1925] 2 D. i w ee [1925] 8.0. R. 
eer et (1927), IL. R. 5 boing chareeds for tailing A ake ao 59; 43 Can. Crim. Cas. 286 oCAN, 
Ran P return after demand made therefor, 

accused satisfies tho magistrate that 7a. Wane ee Deh i et ad Ai dook 
PART X. he had made a return when it was first an (NB. (1926), 47 Can, Gan. 


i. ——— Laying information—Within due, he is not a “ person who has not jog "oa 


made a return” within Income War 
Tax Act, 1917 (c. 28), s. 8, & is under —_—— ‘A eae er v. ED 


t i o liability for failing to make another N. , ), [1927] 3 D. L. B. 826; 48 
Act, 1917 (oc. 28). ”. oD y ing . Re 


ar Tax Ac 
DONEN, (1925)1 D. L. R. 1141; [1925] return upon the 


demand.—-It. . Cas, 24 —CAN, 


Cases 644—664a. 


ENGLISH AND Empree Dicest SUPPLEMENT. 


Part Xl—-The Super Tax. 


Norr.—By the Finance Act, 1927 (c. 10), 8.38 (1) (b), Super Taz is replaced by Sur-Tax for the year 
1929-80 & subsequent years. 


644. Add. Annotations:—As to (1) Refd. Ke 
Reckitt, Reckitt v. Reckitt (1932), 173 
L. T. Jo. 452. Aeto (2) Refd. Re Armaghdale, 
Craig v. Armaghdale (1928), 44 T. L. R. 239. 


645. Add. Annotations :—Refd. Re Hulton, Hulton 
v. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch. 316; Re Reckitt, Reckitt 
v. Reckitt (1932), 173 L. T. Jo. 452. 


646a. Nature of sur-tax.)—-In every essential 
feature super-tax & sur-tax are the same tax. 
Re Hutton, Huwuron v. MIDLAND BANK 
Executor & TRUSTEE, Lrp., [1931] 1 Ch. 
77; 99 L. J. Ch. 316; 144 L. T. 348; 46 
T. L. R. 848; 74 Sol. Jo. 233. 

646b. Party chargeable dying insolvent—Super tax 
due in respect of several years—-To what 
years appropriation of payments made.]—Re 
CAMPBELL, COMMERCIAL BANK OF SCOTLAND 
v. CAMPBELL (1923), 10 Tax Cas. 585. 


648. Add. Annotations :-—-Apprvd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. Refd. I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


649, Add Citation :—10 Tax Cas. 88. 


Add. Annotations :—Refd. Birt, Potter & 
Hughes v. I. R. Comrs. (1927), 12 Tax Cas. 
976; 1. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882; 
Cockerline (W. H.) & Co. v. I. R. Comrs. 
(1930), 47 T. L. R. 13; United Kingdom 
on ae Co. v. Whiting (1931), 47 T. L. R. 
654. Add. Annotations :—As to (1) Refd. Whitney 
v. I. R. Comrs., [1926] A. C. 37. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
Y aoe Gascoigne v. I. R. Comrs., [1927] 


Add. Citations :—[1926]) 2 K. B. 246; 95 
io K. B. 694; 134 L. T. 699; 11 Tax Cas. 
181. 

Add. Annotation :—-Refd. I. BR. Comrs. v. 
Wright, [1927] 1 K. B. 333. 


ae Citations :-—-134 L. T. 754; 10 Tax Cas. 


662a, —- —.J—A co. having a sum con- 
sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts. of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sum was eppusd in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 


PART XI. SECT. 1. 
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661. 


662. 


corporated 


assoctation 
company.}—INCOME Tax 


tax in respect thereof. The Special Comrs. 
having discharged the assessment :—Held: 
so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Blott, Inland Revenue Comrs. v. Greenwood, 
No. 663, & Inland Revenue Comrs. v. Fisher's 
Ezxecutors, No. 664, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income.—INLAND REVENUE 
CoMRS. v. WRIGHT, [1927] 1 K. B. 3383; 95 
L.-J. K. B. 982; 135 L. T. 718; 11 Tax Cas. 
181, C. A.; revsg. S. C. sub nom. INLAND 
REVENUE Comrs. v. COKE, SAME v. WRIGHT, 
[1926] 2 K. B. 246. ; 
Annotation -—Distd. Packer v. Chapman (1928), 138 L. T. 729. 


662b. On amalgamation of company.|— 
Held: part of resp.’s income.—INLAND 
REVENUE ComrRs. v. ROBERTS (1927), 13 
Tax Cas. 277, C. A. 

Annotation :—Consd. Thompson ». Trust & Loan Co. of 

Canada, [1932] 1 K. B. 517. 

663. Add. Annotations :—Apld. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395; I. R. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 
Distd. Parker v. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v. I. R. Comrs. (1925), 10 
Tax Cas. 645; Martin v. Lowry, Martin »v. 
I. R. Comrs., [1926] 1 K. B. 550; Baker v. 
Archer-Shee, [1927] A. C. 844; I. R. Comrs. 
v. Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Gimson v. I. R. Comrs., [1980] 2 K. B. 246; 
Hamilton v. 1. R. Comrs., [1931] 2 K. B. 495 ; 
en v. I. R. Comrs. (1931), 16 Tax Cas. 





664. Add. Citations :-—[1926] A. C. 395; 
L. J. K. BG. 487; 184 L. T. 681; 


Cas. 302, H. L. 


Add. Annotations :—-Folld. Whitmore v. I. R. 
Comrs. (1925), 10 Tax Cas. 645. Apld. I. R. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 


664a. ——- ——- ———- ———_.]—-A_ limited co. ap- 
propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent. debentures 
of the co., & (2) in paying up in full fifty 
thousand £1] unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month's notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent. interest, a liability reduced to 


95 
10 Tax 


converted into 
ComR. vt. 


ORF 


WESTERN INDIA T CLUB (1927), 
55 L. R Ind. 14.-—IND, 
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£338,117 by June 30, 1920:—Held: the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures.— 
WHITMORE v. INLAND REVENUE COMRS. 
(1925), 10 Tax Cas. 645. 


Add. Annotations :—Refd. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395; I. R. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 


For the existing paragraph substitute the 
following paragraph :— 

Distribution of profits—Assets of company 
written up—Loans to directors written off.]— 
A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original poe who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. Theco., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent. interest, 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 
to super tax upon £283,000 :—Held: (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss account; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tax thereon.—--HALL v. 
INLAND REVENUE Comps. (1926), 1385 L. T. 
759; 11 Tax Cas. 24, C. A. 


666a. Transfer of assets to subsidiary company— 


In consideration of shares—Distribution to 
shareholders in parent company. ]|—A colliery 
co. which had accumulated large reserves 
transferred certain of its assets, comprising 
land & houses, freehold minerals, railway 
wagons & outside investments, to a sub- 
sidiary co. formed in order to take over the 
assets. The consideration for the transfer 
was to be satisfied by the allotment to the 
parent co. of shares in the subsidiary ca. 
The parent co. declared bonuses on its own 
shares to be satisfied by the issue to its share- 
holders of the shares to which it was entitled 
in the subsidiary co. & those shares were, 
in fact, allotted direct by the subsidiary co. 
to the shareholders in the parent co. The 
transaction was shown in the books of the 
parent co. by the transfer to the balance of 
profit & loss account of the balances standing 
to the credit of reserve & other accounts, & 
the distribution of bonus shares was recorded 
as having been made out of the balance of 

rofit & loss account. The original share- 
holders in the subsidiary co. were identical 
with those in the parent co. The first 
directors of the subsidiary co. were the 
directors of the parent co. &, with one 
exception, the directors of the two cos. were 
the same throughout. It was the intention 
of the directors of the parent co. to retain 
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under their control the assets transferred to 
the subsidiary co. & the two cos. were to a 
large extent inter-dependent, the parent 
co. being partially dependent on the sub- 
sidiary co. for finance. Applt. & his wife, 
as holders of shares in the parent co., received 
a distribution of shares in the subsidiary 
co. & an amount representing the value of 
the shares plus an appropriate addition for 
income tax was included in an assessment to 
super-tax made upon applt. The Special 
Comrs. on appeal held that the distribution 
was @ release by the parent co. of assets to 
its shareholders & that to the extent to which 
the distribution represented a distribution 
of current or accumulated profits it was 
income assessable to super-tax :—Held: that 
the Special Comrs.’ decision was correct.— 
BRIGGS v. INLAND REVENUE Comrs. (1932), 
17 Tax Cas. 11. 


666b. Distribution of shares in another company— 


Acquired out of accumulated profits.J—A 
public limited co. promoted & registered a 
subsidiary co., subscribing in cash for the 
whole of its issued share capital, which was 
held by nominees of the parent co. The 
whole of the shares in the parent co. were 
subsequently purchased by a third co. under 
an agreement which provided that part of 
the consideration should be the assignment 
to the existing shareholders in the parent co. 
of the shares in the subsidiary co. & of a debt 
due by the subsidiary to the parent, in satis- 
faction of which a further issue of shares was 
made by the subsidiary. Under the authority 
of an extraordinary resolution of the parent 
co. the shares in the subsidiary, which were 
declared to be capital assets of the parent 
in excess of liabilities & paid up share capital, 
were distributed, in specie, among the share- 
holders of the parent co. in proportion to their 
respective holdings. Applt. was assessed to 
super tax in an estimated figure to cover the 
value of shares so distributed to him to the 
extent that they had been acquired by the 
parent co. out of accumulated profits. He 
appealed to the Special Comrs., contending 
that the distribution was a distribution of 
capital. The Special Comrs. held that to the 
extent that the shares distributed to applt. 
were acquired by the parent co. out of its 
accumulated profits they represented income 
liable to super tax in applt.’s hands :—~Held: 
the Special Comrs.’ decision on the point 
argued before them was correct, without 
prejudice, however, to the position which 
would arise in a case where shares acquired 
out of accumulated profits were required in 
the balance sheet to answer share capital.— 
WILKINSON v. INLAND REVENUE COMRS. 
(1931), 16 Tax Cas. 52. 


667. Add. Annotations :—As to (1) Consd. Perrin 


v. Dickson (1929), 98 L. J. K. B. 683. As to 
(3) Apld. Westcombe v. Hadnock Quarries, 
Ltd. (1931), 16 Tax Cas. 137. 


L. J. K. B. 465; 42 
aaa R. 289; 70 Sol. Jo. 366; 10 Tax Cas. 
35. 

Add. Annotation :—Dbtd. I. R. Comrs. +r. 
Pakenham, I. R. Comrs. v. Longford, Gas- 
a v. I. R. Oomrs., [1927] 1 K. B. 


668a,. ——— Part retained by trustees—For payment 


of death duties.|—Applt.’s first husband, by 


Cases 668a—671a. ENGLISH AND Emprre Dicest SuPPLEMENT. 


his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 
expenses of the trust, any legacies he might 
leave, & an annuity to a niece, & subject 
thereto, in the events which happened, the 
trustees were to hold the whole of his property 
on trust to pay out of the free income thereof 
an annuity to his sister, & subject to the 
implement of all prior purposes of the trust, 
the trustees were, as soon as convenient after 
his death, to convey all his lands & estates to 
applt. in life-rent during her life, with 
remainders over to a series of heirs, & to hold 
the whole of the residue of his property in 
trust for her in life-rent during her life & on 
her death to the person then entitled to the 
landed estates in fee. In addition to all 
powers competent to them by statute or 
common law, testator conferred on his 
trustees all powers of administration com- 
petent to a fee simple proprietor, &, in 


tioned above & provided, inter alia, that the 
property settled by the will of the grand- 
ather should on the father’s death be 
divided into as many shares as he should 
have children surviving him, & that each 
child’s share should be held by trustees on 
trust to pay the income to the child for 
twenty years from the father’s death & after 
that period, if the child survived, to transfer 
the corpus to him absolutely. As the result 
of Chancery proceedings with reference to 
the father’s will the ct. ordered, inter alia, 
that a certain sum per annum should be 
paid to the guardian of applt. out of the 
income of his share in the grandfather’s 
estate, for his maintenance during minority. 
It was contended that this amount only 
should be brought into the computation of 
applt.’s liability to super-tax :—Held: the 
income of the share of the estate appro- 
priated to applt. was all income of applt. for 
super-tax purposes.—STERN v. INLAND 
a etal Comags,. (1929), 15 Tax Cas. 148, 
A 


particular, power to sell any part of his 670a. Partnership—Payments to widow of deceased 


property & to grant leases of any part of the 
heritable property. On the death of testator 
in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Pending the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient to meet the remaining 
instalments, the trustees retained the estates 
& the management thereof in their own hands, 
& paid appit. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of the estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal :—Held: applt. was assess- 


partner—For use of firm name.|—A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, & goodwill, paying to the exors. of 
the deceased partner for this privilege 
the sum of £500 quarterly for a period of 
five years, ‘‘ after which it may be enjoyed 
without further payment.’’ One of the 
partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased's share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
—Held: the payments were income assess- 
able to super tax.—MACKINTOSH v. INLAND 
REVENUE Comrs. (1928), 14 Tax Cas. 15. 


able to super tax for the year 1923-24 only 74a. Loans to controlling shareholder of private 


on the amount of the free income actually 
receivable by her from the trustees for the 
preceding year, the trustees & not applt. 
being owners of the estates for the purposes 
of Sched. A. for that year.—DE RoBEcK 
(LADY) v. INLAND REVENUE Comrs. (1928), 
13 Tax Cas. 345, H. L. 


Annotation :-—Distd. Shanks v. Inland Revenue Comrs., 
(1929]1K. B. 342. 


668b. 





During minority.] — Applt.’s 
grandfather left a share of his estate in trust 
for his son, applt.’s father, for life & after 
the father’s death in trust for the issue of the 
father in such shares & on such conditions 
as the father should appoint: in default of 
appointment, in trust for those children 
equally who should attain the age of twenty- 
one. The father died in 1919. His will 
exercised the power of appointment men- 





company——No dividends declared.|]—~ Applt. 
was tbe controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
cos.’ accounts as “‘loans’’ to applt. trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general mecting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was made as to repayment or 
interest thereon. None of the cos. ever 


PART XI. : for income tax, was his income for tares paid by trustees.|\—Held: the 
XI. SECT. 8, SUB-SECT. 2.—. super tax purposes.—-INLAND REVENUE assoastmienta made to include the out- 


sa. Income received by settlor under CoMre. v. HAMILTON (LORD) OF oings paid by the trustees, ag increased 
voluntary settlement—Deductions—Out- DaLzeELL (1926), 10 Tax Cas. 406. — y the ‘appropriate addition for income 
goings by trustees.|\— Held: only the SCOT. tax, were properly made.—DONALD- 


free income pala over to the settlor 
after paymen 
trustees, with the appropriate addition 
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of the outgoings by the sb. Free life rent use & enjoyment of Comns. (1927), 18 Tax Cas. 461.—~ 
house—All outgoings except tenant's SCOT. ne 


declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax :—-Held: there 
was ample evidence before the Comrs. to 
support their conclusion of fact.—JACOBS v. 
ap el REVENUE Comrs. (1925), 10 Tax 
as. e 


672. Add. Citation :—184 L. T. 408, 


Add. Annotation :—Refd. Thompson v. Trust 
& Loan Co. of Canada (1932), 48 'T. L. R. 209. 


672a. Arrears of interest received by purchaser of 


bonds.]|—Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
8. 5 (3) (ce), part of his income for the year in 
which payment was received.—LEIGH v. 
INLAND REVENUE Comars., [1928] 1 K. B. 73; 
96L. J. K.B. 853; 137 L. T.308; 48 T.L. R. 
528; 11 Tax Cas. 590. 


Annotations :—Apld. Grey v. Tiley (1932), 16 Tax Cas. 414 


Rel. Simpson v. Maurice’s Kxors. (1929), 14 ‘T'ax Cas. 


5 
678. Add. Citations :—135 L. T. 272; affd. (1928), 


1389 L. T. 26; 44 T. L. R. 420; 72 Sol. Jo. 
239; 13 Tax Cas. 677, C. A. 


673a. Income received by executor before assent 


to legacy.}|—- Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not assent to the legacy until 
June, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super 
tax upon these dividends for the years 
ending Apr. 5, 1924, & Apr. 5, 1925, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed :—Held: the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed.—INLAND REVENUE COMRS. v. 
HAWLEY, (1928] 1 K. B. 578; 97 L. J. K. B. 
191; 138 L. T. 710; 13 Tax Cas. 327. 


Annotation :—Refd. Grey v. Tiley (1932), 16 Tax Cas, 414. 
6738b. Income from share of residue—When resi- 


due ascertained.] —Applt. on attaining the 
age af twenty-five became entitled to a 
quarter share in the capital & income of the 
residue of his father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five. which happened in 1916, & not 
before, & that until then the exors. & trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property & continued, from 
1916 to 1925, to apply the surplus income to 
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reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, & payment of certain 
legacies & annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
—Held: so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the applt. did not enforce conveyance to 
himself of his share of the residue, & there- 
fore the income arising from his share was 
not his income for super tax purposes.— 
Daw v. INLAND REVENUE Comrs., DuFF- 
DUNBAR v. INLAND REVENUE Comrs. (1928), 
14 Tax Cas. 58. 


Annotation :—Expld. & Distd. I. K. Comrs. v. Smith, [1930] 
1 K. B. 713. 


678¢c. 


Question of fact.]—A testator by 
his will devised & bequeathed all his real & 
personal estate to exors., whom he also 
appointed trustees upon trust to sell & 
convert, with power to postpone, &, after 
payment of his funeral & testamentary 
expenses, debts & legacies, to divide the 
residue amongst his children in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. of considerable amount. 
The exors. had from time to time made 
advances to the children, & were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on &, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the year ending Apr. 5, 1926, on income 
which included the sum so credited to him 
in the preceding year, aad ore against the 
assessment on the ground that the residue 
had not as yet been ascertained, inasmuch 
as there was a intge. on the estate for a large 
sum, which was still outstanding, & therefore 
that he had no income from _ testator’s 
residuary estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by Daw 
v. Inland Revenue Comrs., No. 6738b, from 
holding that the residue had been ascertained, 
& they discharged the assessment :—Held : 
the question whether the residue had been 
ascertained & the bequest assented to by 
the exors. was a question of fact to be deter- 
mined by the Comrs. & not by the ct. ; there 
was no rule of law that the mere existence 
of an outstanding mtge. prevented the 
residue from being ascertained ; the Comrs. 
had misdirected themselves in law in holding 
that Daw’s case, No. 673b, prevented them 
from coming to a decision on the facts, & the 
case must be remitted'to them for a finding 
whether on the facts the residue had been 
ascertained so as to constitute a trust fund ; 
also, Daw’s case, No. 673b, decided no 
principle of law, but was merely a decision 
on the particular facts of that case.— 
INLAND REVENUE Comers. v. Smirn, [1930] 1 
K. B. 718; 99 L. J. K. B. 361; 142 L. T.. 
517; 15 Tax Cas, 661, C. A. 





Cases 6749-—674f. 
674a. Annual value of family mansion occupied 


under will.|—Held: the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 
or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.—TOLLEMACHE v. INLAND 
REVENUE Comrs. (1926), 96 L. J. K. B. 766; 


‘determined by the 


ENGLISH AND Emprre Digest SupPpLEeMEnt. 


bei income liable to super tax. The 
liability of the occupier to super tax is not 
uestion whether he has 
erwise to convert the 
annual value into money; (2) the money 
pee by the trustees for rates was paid for the 

nefit of the widow & ought to be included 
in her tota] income for super tax purposes.— 
INLAND REVENUE Comers. v. MILLER, [1930] 
A, C. 222; 99L. J. P.C. 87; 142 L. T. 497; 
46 T. L. R. 207; 74 Sol. Jo. 188; nom. 
MILLER (LADY) v. INLAND REVENUE COMRS., 
15 Tax Cas. 25, H. L. 


power to let or o 


1386 L. T. 444 :43 T. L. RB. 58: 11 Tax Cas. Annotations :-—Generally, Conad. Fry v. Salisbury House 
mi 7 EE fee Eteach aiT fet 

on . O, 432, utton ». I. mrs. ’ 
Annotations :—Consd. Shanks v. I. R. Comrs., {1929} 1K. B. Tax 1 Kg 662: I. R. Comrs. v. Scottish Contra Electric 
342. Appred. Sutton v. I. R. Comrs, (1929), 45 T.L. R. Hower Co. (1931), 146 L. T. 169; Michelham’s Trustoos ». 
385. Consd. Stedeford v. Belos (1931), 47 T. L. BR. 408 R, Comrs., Michelham (Lady) Exors. ». I. R. Comrs. 


a o e 0 e 
Refd. Millor (Lady) v. L. R. Comrs. (1930), 15 Tax Cas. 25. 
674b. Difference between net Schedule A. assess- 


. 0 
(1930), 144 L. T. 163. 


ment & reduced rental paid under lease.}— 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum :—Held: the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes.— 
INLAND REVENUE Comrs. v. Faraus (1926), 
10 Tax Cas. 665. 


674e. Profits of partnership—-Executor of deceased 


partner becoming partner.|—Applit. was the 
sole extrix. & residuary legatee of her late 
husband, who, until bis death in 1916, was 
a partner ina firm. At the time of his death 
ae sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts. on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of the firm of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits:—Held: no part of the sum 
received in respect of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes.—LASSEN v. INLAND REVENUE 


oa (1927), 188 L. T. 463; 18 Tax Cas. 
229. 

——~ Distributed by agreement after accumu- 
lation.|]—-In 1918 one of the partners in a 
firm died. Availing himself of certain pro- 
visions in the deed of partnership he had b 


Annotations :--Consd. Shanks v. I. R. Comrsa., [1929]1K. B. 
342. Refd. I. R. Comrs. v. Miller, [1930] A. C. 222. 
674c. Beneficial occupation—Right of residence in 
house rent free.] — SHANKS v. JNLAND 
REVENUE Comprs., No. lla, ante. . 


~J—Testator by his trust dis- 


674. 


674d. 


position & settlement directed his trustees 
to hold & retain his lands & estates at M. & 
to pay all duties & burdens & the cost of 
repair & maintenance &, in the event of his 
death without issue, to allow his wife ‘ to 
occupy & possess during her lifetime free of 
rent or taxes both landlord’s & tenant’s ”’ 
the mansion-house of M. with the offices & 
furniture & other effects therein & the game 
on his estates. Testator having died without 
issue, his widow, under the terms of the 
trust, occupied the mansion-house & lands 
at M. during the year ending Apr. 5, 1920. 
On an appeal by her to the Special Comrs. 
against an additional assessment to super 
tax for the year ending Apr. 5, 1921, on a 
sum representing (a) the annual value of the 
mansion-house & lands, & (6) certain pay- 
ments by the trustees for rates & wages, the 
Comrs. upheld the additional assessment, 
but their determination was reversed by the 
Virst Division of the Ct. of Session as the Ct. 
of Exchequer in Scotland :—Held: (1) as 
occupier in her own right of the mansion- 
house & lands the widow was rightly assessed 
on the annual value of her free enjoyment as 
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his will nominated his son to be a partner 

to succeed to his interests in the firm as 
from the date of his death. The partnership 
deed made such a nomination subject to the 
consent of the other partners, provided that 
such consent should not be unreasonably 
withheld. This consent was not given & 
was eventually, in 1926, formally refused. 
Throughout this period what would have 
been the deceased father’s share of the profite 
was carried to a suspense account & 
remained undistributed. Under the pro- 
visions of the partnership deed if the son 
were admitted as a partner this share of the 
profits from the date of the father’s death to 
the date of the son’s admission would belong 
wholly to applt. in the first case; but if the 
son were not admitted these profits would be 
divisible equally between the first applt. & 
the three other partners. Two of the latter 
three retired & relinquished any claim they 
might have in the matter. It was agreed in 
1926 that the accumulated profits should be 
distributed as to 25 per cent. to the one other 
then remaining original partner (whose 
exors. were applts. in the second case) & as 


674h. —— 


to 75 per cent. to the first applt. This 
distribution was not actually made until 
1928. The son in 1926 & again in 1928 
attempted unsuccessfully to contest by 
litigation the validity of these proceedings. 
The Crown contended that the parties were 
entitled, on the basis of the 1926 agreement, 

8 of 75 per cent. & 25 per cent. 
respectively in the profits in question year 
by year from 1918 onwards & were assessable 
to super tax accordingly. The special 
comrs, on appeal upheld this view. Applts. 
demanded cases :—Held : the first appit. was 
assessable in respect only of the 25 per cent. 
to which he was entitled in any event & in 
the second case there was no liability.— 
FRANKLIN v. INLAND REVENUE COMRS., 
SwWAYTHLING’s Exors. v. INLAND REVENUE 
Oomrs. (1980), 15 Tax Cas. 464. 


674g. Undistributed profits of company—Finance 


Act, 1922 (c. 17), 8. 21——‘* Reasonable time ’’— 
Termination by Illquidation.|—The share 
“ae Fg of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect. applied. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £34,000, & 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liquidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect. 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend :—Held: theco., by going 
into liquidation while the ‘‘ reasonable time ”’ 
contemplated by the Act was still running, 
terminated that reasonable time, & that in 
view of the intended liquidation it would 
have been reasonable for them to have 
distributed the whole of the available income. 
—SUTCLIFFE (LioneL), Lrp. v. INLAND 
REVENUE Comps. (1928), 14 Tax Cas. 17]. 


What amounts to income—Profits 
appropriated to endowment policies. |—Applt. 
co. was formed in 1918 as a private limited 
co. by a husband & wife, who at all times 
held all its issued capital except five one- 
shilling shares. ‘The objects for which it was 
established did not include the carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. ‘The only business 
that the co. carried on was the issuing of 
endowment policies & the management of 
the funds received by way of premiums for 
such policies. The only policies issued were 
a small number of policies issued to the 
husband & wife in 1918 & 1919, payable in 
1928 & 1929. After the surrender of certain 
policies in force only for a few months in 
1918 & 1919 the only policies remaining were 
four policies, the consideration for each of 
which had been the transfer in one amount 
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to the co. as a lump sum premium, of National 
War Bonds of a face value equal to the 
amount assured by the policy. nder these 
policies the co. undertook to repay the sum 
assured ‘‘ together with any bonus which at 
the time of payment will be attached to the 
policy.”” There was no provision in the 
policies or in the co.’s articles giving the 
policy-holders a title to any share in the co.’s 
profits. The co. each year ‘‘ appropriated ” 
to the account kept for each of the policies 
an amount approximately corresponding to 
the interest on the bonds transferred as the 
premium for such policy & made correspond- 
ing investments, which were treated as held 
against the policy :—Held: the interest in 
question was income of the co. for the 

urposes of sect. 21.—ENDOWMENT Co., 

TD. v. INLAND REVENUE Comps. (1929), 
14 Tax Cas. 353. 


— —— -—— Sums applied in repayment 
of share or loan capital or debt.]—A private 
limited co. was incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the C. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vested in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 
who together with H. were the directors of 
the co. The Arts. of Assocn. of the co. con- 
tained an article, No. 95, which provided that 
‘‘so long as any mtge. or charge affecting 
any property of the co. shall remain out- 
standing & unsatisfied the net profits of the 
co. shall be applied in the discharge & satis- 
faction, so far as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or charge for the time being 
outstanding & unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.”’ There was also a deed poll 
executed by H. in Nov. 1915, by which it 
was provided that the net profits of the co. 
should be applied, without any deduction 
for interest on mtge. debts to which he was 
entitled, in the discharge & satisfaction of 
the principal moneys & interest payable in 
respect of the mtge. debts mentioned in the 
sched. to the deed poll, to which H. was 
not beneficially entitled. These outstanding 
mtges. were afterwards taken over by H. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£238,000 to £186,000, & the co. had also 
accumulated a reserve fund of £80,000. The 
Special Comrs. made a direction under 
Finance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that for 
the purposes of assessment to super tax the 
actual income from all sources of the co. 
should for the periods ended June 24, 1924, 
1925, & 1926, respectively, be deemed to be 
the income of the members of the co. :— 
Held: (1) neither art. 95 of the Arts. of 
Assocn. of the co. nor the fact that no special 
resolution had been passed by the co. 
altering the requirements of that article pre- 
cluded the Special Comrs. from ing a 
direction under Finance Act, 1922 (c. 17), 
s. 21 (1), that the co. had not distributed a 
reasonable part of its income to its members, 
& therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the income of its members ; 


Cases 674j--674p. 


(2) the fact that Finance Act, 1927 (c. 10), 
s. 81 (1), expressly provided that sums 
expended or applied in redemption or ig oe 
ment of any share or loan capital or debt 
should be regarded as income available for 
distribution among the members of the co. : 
& therefore in terms applied to the present 
case, did not prevent such sums being 
regarded as available for distribution among 
the members of the co. under the general 
provisions contained in Finance Act, 1922 
(c. 17), s. 21 (1); (3) where there has been 
no distribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been made 
by the Special Comrs. under Finance Act, 
1922 (c. 17), s. 21 (1), that the actual income 
from al] sources of the co. shall for the pur- 
poses of assessment to super tax be deemed 
to be the income of the members, the whole 
of the income of the co. & not merely that 

art of its income that might reasonably 

ave been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Comrs.—COoLVILLE 
Estate, LTp. v. INLAND REVENUE COMRS., 
[1940] 2 K. B. 393; 100 L. J. K. B. 101; 
144 L. T. 28; 15 Tax Cas. 4865. 


674k. ——- -—-—- —-- 1—G., Ltd., was a 
private co. incorporated in 1918. At all 
times materia] in the present case the whole 
capital was held by two persons, who were 
also the co.’s sole directors. G., Ltd., in 
pursuance of one of the objects for which it 
was formed, acquired in 1918 the whole 
issued share capital of another co. The 
funds necessary for this transaction were 
obtained partly by loans from the two 
directors, & partly by a loan from a bank 
obtained on the conditions (a) that all the 
shares so acquired were deposited with the 
bank as security, & (6) that all dividends on 
the shares were paid to the bank, as & when 
received, in reduction of the amount due to 
the bank. From 1919 to 1923 dividends 
were received & paid over under this arrange- 
ment. During these years G., Ltd., had no 
other income. Its expenses were met by 
luans from the directors who also from time 
to time Jent to the co. further sums which 
were paid to the bank to reduce the balance 
due from the co. At May 21, 1922, the co.’s 
financial year ended on May 21, the amount 
owing to the bank was £4,965. In Nov. 
1922, the bank advanced further sums with 
which the co. made other investments. The 
amount owing to the bank at May 21, 1923, 
was £7,933. The Special Comrs. issued 
‘* directions ’’ under Finance Act, 1922 (c. 17), 
s. 21, that the dividends received by G., 
Ltd., during the year to May 21, 1922, 
£19,500, & during the year to May 21, 1923, 
£6,500, should be deemed to be income of 
the two shareholders for super tax purposes. 
On appeal the Special Comrs. discharged 
these ‘“ directions.” The I. KR. Comrs. 
required the case to be reheard by the Board 
of Referees, who restored the ‘ directions.” 
The co. appealed to the High Ct. :—Held: 
(@) as regards the first year, the co. could 
not make any distribution & the decision of 
the Board of Referees could not stand; 
(6) as regards the second year, the Board of 
Referees were entitled to come to the decision 
which they had given, as there was a balance 
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available for distribution, the amount of the 
dividends received having been in excess of 
the amount owing to the bank in respect of 
the 1918 loan.—-GLazEep Kin, Lrp. v. INLAND 
REVENUH OComrs. (1930), 15 Tax Cas. 445. 


Annotation :—Consd. Colville Estate, Ltd. v. I. R. Comrs. 
(1930), 100 L. J. K. B. 101. 


6741, ——_— ——— --——- Income for period ending on 
date of winding-up resolution. |—CoLiier (H.) 
& Sons, Lrp. v. INLAND REVENUE COMRs. 
(1932), 40 T. L. R. 46, C. A. 

674m. —-— ——— Direction by Special Commissioners 
— Construction of articles.) — COLVILLE 
Estate, Lrp. v. INLAND REVENUE COMRBS., 
No. 674j, ante. 

674n. —_—_— ——— Amount of income affected. ] 
COLVILLE Estate, Lap. v. INLAND REVENUE 
Comrs., No. 674j, ante. 

6740. ——— ** Reasonable part of Income ’’—- 
Sums carried to reserve.|—-Applt. co.’s busi- 
ness was concerned with the dealing in & 
the ownership & management of property. 
The co.’s net profits for the year ended 
Mar. 25, 1928, were £38,868 & its income, 
computed as for income tax purposes, was 
approximately £26,000. Dividends were 
declared in respect of the year ended Mar. 25, 
1928, amounting to £18,750 & £20,000 was 
transferred to reserve. A direction by the 
Special Comrs. under Finance Act, 1922 
(c. 17), 8. 22 (1), in respect of the year ended 
Mar. 25, 1928, was discharged on appeal & 
the appeal was re-heard by the Board of 
Referees. The co. contended that the alloca- 
tion to reserve out of the profits of the year 
in question was reasonable & proper having 
regard, in general, to the co.’s need for a 
reserve for the maintenance & development 
of its business &, in particular, to the co.’s 
commitments in the way of redemption of 
mtgs. secured on its property & to a 
possible additional liability to income tax 
of some £20,000 dependent upon the final 
decision in the case of Salisbury House Kstate, 
Lid. v. Fry, which at the time of the alloca- 
tion was under appeal to the cts.). The 
Board of Referees held that the co. had not 
within a reasonable time after Mar. 25, 1928, 
distributed a reasonable part of its actual 
income for the year ended on that date & 
restored the Special Comrs.’ direction :-— 
Heid: there was evidence upon which the 
Board of Referees could come to their 
decision, which was not wrong in law.— 
LONDON & NORTHERN Estates Co., LID. v. 
ia REVENUE Comrs. (1931), 16 Tax Cas. 
128. 


674p. 








‘Under the control of not more 
than five persons ’’—Meaning of ‘‘ control.’’] 
—All the issued shares in a private co. 
carried equal ne rights & were held 
ts Narn by fifteen different persons, none of 
whom was under any agreement, as to how he 
should use the voting power attached to the 
shares. Substantially only one person was 
interested in the co., & it was a matter of 
inference that he might have been able to 
rely on the willing co-operation of the other 
shareholders :—Held: in these circumstances 
the co. was not “ under the control of not 
more than five persons” within Finance 
Act, 1922 (c. 17), s. 21 (6), as amended by 
Finance Act, 1927 (c. 10), s. 31, so as to entitle 
the income of the co., for the purposes of 
assessment to super tax, to be deemed to be 
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674q 


674r. Sums ex 


674s. 


674t. 


the income of the members of the co. as 
provided by sect. 21 of 1922 Act. ‘‘ Control,” 
apart from the artificial instances specifically 
mentioned in sect. 21 (6) of 1922 Act means 
** actual control.’’—-Himiey Estates, Lip. 
v. INLAND REVENUE Comrs. (1932), 48 
T. L. R. 341; 76 Sol. Jo. 327; affd. 174 
L. T. Jo. 4438, C. A. 


: Who are ‘‘members -Whether 
trustees or beneficiaries.|---DREW (ALEX- 
ANDER) & Sons, LTp. v. INLAND REVENUE 
COMMISSIONERS (1932), 17 Tax Cas. 140. 


nded by trustees—Upkeep of trust 
property.|—Applt. was the tenant for life 
of a mansion & land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
in respect of the sums so expended by the 
trustees :—Held: as applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super tax in 
respect thereof.—SUTTON v. INLAND REVENUE 
rita i 1920), 45 T. L. R. 5665; 14 Tax Cas. 


- Payment of rates.]—-INLAND REVENUE 
SOMRS,. v. MILLER, No. 674d, ante. 


Dividends paid out of fund not assessed to 
income tax.]—-Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of mcasurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessment to 
the sharebolder’s super tax.—GIMSON ». 
INLAND REVENUE Comrs., [1930] 2 K. B. 
246; 99L. J. K. B. 582; 148 L. T. 704; 15 
Tax Cas. 595. 


Annotation :—Distd. Hamilton v. I. IR. Comrs., [1931] 2 
K. B. 4938. 


674u. -—---.]— Where a sum is distributed to the 


shareholders in a co. out of the untaxed 
income of the co., the shareholders arc 
not assessable to sur-tax upon it.~-NEUMANN 
v. INLAND REVENUE Comps. (19382), 49 
Py dots. ty 


674v. Dividends exceeding income of company for 





income tax purposes. }—Applt. was the holder 
of shares in a Jimited co. which, during the 
year 1928-29, paid dividends exceeding in 
amount the income of the co., as computed 
for income tax purposes, for the periods in 
respect of which the dividends were declared. 
The dividends were paid under deduction 
of income tax at the standard rate. On an 
appeal against an assessment to sur tax, 
which included the full amount of the 
dividends, he contended that his income from 
to co., for sur tax purposes, could not exceed 
the proportion received by him of the co.’s 
statutory income ’”’ for the relative periods, 
ze. the total amounts on which the co. had 
borne or been liable to income tax by deduc- 
tion or direct assessment, less the amount 
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677. 


of interest or other annual payments on which 
it had recovered tax by deduction :—Held : 
the full amount of the dividends was properly 
included in the assessment of sur-tax.— 
HAMILTON (F. H.) v. INLAND REVENUE 
Comrs. (1931), 16 Tax Cas. 213, C. A. 

Add. Annotation :—Apld. I. KR. Comrs. v. 
Sneath (1932), 48 T. L. R. 241. 


677a. Super tax assessment for former year— 


680. 


681. 


681a. 
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Whether conclusive against taxpayer. |—IN- 
ae REVENUE Comrs. v. SNEATH, No. 689a, 
posi. 


Add. Annotations :—Refd. Hartland v. Dig- 
gines, [1926] C. A. 289; Sutton v. I. R. 
Comrsa. (1929), 45 T. L. R. 665; Hamilton 
v. I. R. Comrs., [1931] 2 K. B. 495. 

Add. Annotations :—Consd. Sutton v. I. R. 
Comrs. (1929), 14 Tax Cas. 662. Expld. 
Michelham’s Trustees v. J. R. Comrs., 
Michelham (Lady), Exors. v. I. R. Comrs. 
(1930), 144 L. T. 163. 


———.]—-Lord M., who died on Jan. 7, 
1917, by his will bequeathed an annuity of 
£25,000 free of income tax to his wife. The 
Ct. of Chancery decided that the annuity was 
bequeathed free of both income & super tax. 
The trustees of the will appealed against 
assessments to income tax for the five years 
ended Apr. 5, 1926, made upon them in 
respect of so much of the annuity as was not 
paid out of profits & gains brought into 
charge to tax. The will provided for the 
payment of the annuity primarily out of the 
income of the residuary estate, but, if in- 
sufficient, resort might be had to the capital 
of the residuary estate from time to time to 
make good the deficiency. The trustees 
alleged that for the purpose of arriving at 
the assessment under r. 21 of the rules 
applicable to all scheds. & Finance Act, 1927 
(c. 10), s. 26, the amount of the annuity ought 
to be taken to be £25,000 with the appro- 
priate addition to make the grossed amount 
which would produce £25,000 net after deduc- 
tion of income tax only, which for example in 
1925-26 would have been £31,250; & no 
addition should be made in respect of any 
super tax. The Crown claimed that there 
ought to be added that portion of the super 
tax assessed on the recipient of the annuity 
which bore the same proportion to the total 
super tax assessed on the recipient as the 
sum of £25,000, together with additions 
calculated on a similar basis for the previous 
year bore to the total income from all sources 
of the recipient during that year, & that a 
further addition should then be made to the 
sum so arrived at sufficient to make the total 
sum, after deduction of income tax at the 
rate current during the year, produce the 
sum so arrived at. The comrs. held that the 
payment of the super tax by the trustees 
was an additional annuity to Lady M., & 
that in computing the amount of the annuity 
for the purpose of assessment under r. 21 
& sect. 26 the super tax with the income tax 





PART XI. SECT. 3, SUB-SECT. 3.—A. & it was further provided that there ate in the profits of the firm prior to 
st. Lump sum paid to retiring should be paid to him quarterly ‘‘ out s retiremont, & the agreement did 
. }J~One of the partners of a of the future profits of the businesa’”’ not affect the ascertalument of their 
firm having retired, the partnership sums amounting to £500 for the first share of the profits up to that date; 
business was continued by the remain- hea & diminishing gradually to £100 (7) the quarterly payments “ out of 
ing partners, & the retiring partner [oT the fifth year:—Held: (1) the future profits *’ did fall to be taken 
received £1 500 “in full satisfaction of £1,500 was not a share of the profits into account in es their profits 
his whole sharo & interest in the profits of the firm, but the price or considera- after that date.-RUTHERFORD  v. 
of the year current at the date of tion paid for a scharge by the INLAND REVENUES COMRS., eae S.C. 
dissolution of the origina] partnership,” retiring partner of hig claim to partici- 689; 10 Tax Cas. 683.—S8SCOT. 


PART XI. SECT. 3, SUB-SECT. 3.—B. 

- fi. Sprite & income tax phar nace 
y an antenuptial ca Bet settlemen owe 

# husband conveyed funds to trustees Fing Se 


for payment of an annuity of £600 free 
of income tax to his wife, & for pay- 
ment of the balance of the free income 
to himself. By a subsequent agree- 


ment, following upon divorce, the wife , 
harged her claims under the settle. 2nnuity for a period of three years, 


claimed to deduct the sum in question price realised 
ment, & the husband granted a man- 

date to the settlement trustees to pay in calculating the amount of his total 
an annuity of 2600 free of tax to the 


invalidate the payment of #600 in full 


ental peyavte ee t © agree- was 
out of net Income belonging to times practically the only shareholders, the allotted 

the husband, which had already than the nominal value of tie allo 

tax, & (b) that the Huceana borne’ to purchase from them a large block of 

taken Aes ® 


appropriate thereto must be included :— 

eld: there had been given to Lady M. an 
additional annuity of such a sum as, after 
the deduction of the income tax thereon, 
would leave the amount of super tax for 
which she was chargeable in respect of the 
annuity given by the will, & income 
tax was payable on that additional annuity. 
— MicoetHam’s TRUSTEES v. INLAND 
REVENUE Comrs., MICHELHAM (ExEcurors 
oF DowaaErR LADY) v. INLAND REVENUE 
Comrs, (1930), 144.L. T. 163; 15 Tax Cas. 
Add. Annotation :—Refd. Re Reckitt, Reckitt 
v. Reckitt (1982), 173 L. T. Jo, 452. 


Add. Annotation :—Consd. Grey v. Tiley 
(1932), 16 Tax Cas. 414. 


Add. Annotations :—Refd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, Gas- 
coigne v. I. R. Comrs., [1927] 1 K. B. 594; 
Jones v. Wright (1927), 139 L. T. 43; Perrin 
v. Dickson (1929), 98 L. J. K. B. 683. 


Add. Annotations :—Apld. Perkins’ Exor. v. 
I. R. Comrs. (1928), 13 Tax Cas. 851. 
Refd. I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), Ltd. (1926), 12 Tax 
Cas. 1125; Glazed Kid, Ltd. v. I. R. Comrs. 
(1930), 15 Tax Cas. 445. 


684a. —— Payable out of estate created by mort- 


gage.}—Applt. was entitled to the income [for 
life of settled property after certain sums had 
been provided for other persons by accumula- 
tions out of the income. Before the sums 
in question had been wholly accumulated, 
applt., acting under powers conferred by a 
private Act, mtged. the income arising from 
the settled property during his life to raise 
the necessary balances. The mtges. were 
protected by policies upon the life of applt. 
The Act provided that every mtge. effected 
under its powers should pass an estate or 
interest for applt.’s life in priority to all 
existing interests. The mtges. were sub- 
sequently consolidated & later the con- 
solidating mtge. was, under powers provided 


v. INLAND REVENUE COMRS., feel shares were 
8. C. 293; 15 Tax Cas. 89.—SCOT. 


mce Act, 1922, 6. 
who had pald a sum o 
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by another private Act, taken over by the 
trustees of the settled P abcd . This second 
Act (inter alia) provided that the premiums 
on the life assurance policies should be a first 
charge on the income of the settled property 
& specifically directed the trustees to retain 
the necessary amounts out of the income & 
to pay the premiums as & when due. The 
comrs. of I d Revenue contended that the 
amounts applied in payment of the premiums 
formed part of applt.’s income for super tax 
purposes :—Held: the income out of which 
the premiums were paid was not income of 
applt., & the amounts applied in payment of 
premiums did not form part of his income for 
super tax purposes.— WOLVERTON (LORD) v. 
poly aia Comrs. (1931), 16 Tax Cas. 


685. Add. Annotation :—Generally, Refd. I. R. 


Comrs. v. Pakenham, I. R. Comes. v. Longford 
(1927), 96 L. J. K. B. 882. 


687a. —-—.]--The exor. of a deceased taxpayer 


appealed against super tax assessments which 
had been made on deceased in respect of his 
wife's income from scttled funds & from 
certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage sevtlement on the security of shares 
not forming part of the settled funds. Sub- 
sequently he had charged his life interest in 
the settled funds, thereby forfeiting it: in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become practically valueless were sold 
by the Official Receiver for a nominal] con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable. 
& the trustecs, to whom the £11,000 was still 
owing, issued an originating summons to the 
parties interested, & as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 


immediate! +O Eng lish ¢ marr 
mm a ; te] cos. cou 
re th : C itd » Shares for 


them to secure 


e => 

father to son— 3 vears, & pled 
20(1).J—A father, thelr own Mabilities, In 1923, no 
money to his further shares having been allotted 
son, » married man, of full age, .nder’ & no B. O., Ltd. 
& gratuitous bond by which he had 
bound himself to pay to the son an under which the English coe in 1924 

BO a 


» shares delivered, a 
supplemental agreemient was made 


ares, the 
dividends being 
0 


la all the B. Ges 
credited to applt. co.; it was part of 


income for super tax purposes, on the this agreement that the shares already 


& the balance of the free income oom that above sect. (c) applied allotted should satisfy the origina! 


on of income tax, amo 


under- = shares in B. C 


the case :—Held: 
to himself. The intention of the agree- nadm 

rey aes rot ge to be ee ne be wens asible, in 
sho receive an absolutely 

annuity of £600, & the husband bound the description contained in 
himself to relieve her of income tax 
thereon in the event of her being found 
liable to pay it :—Held: in computing 
the husband's income for super tax Revence 
he was entitled to deduct, in respect of ; 
the annuity, auch a sum as would 

r deducti 


accordingly be 


un sz, Loss on purchase of shurea in near thet in 1920 exch ahare in 
to £600; & that rule 23 (2) did not other companies.}—In_1920 applt. co. Bar een eOO8 Held : 
was incorporated in India & entered rth Rs, 98 :--Held : 


the wife, in respect (a) that the into ments with two English cos. 10 !088 was proved as the English cos. 
b what Fad romoted it & bee at aji Were liable to applt. co. for the amount 


-, Ltd., the consideration 
wife could recei ’ ’ 
@ sum as, after deduction of rey be the allotme 


should amount to £600.—Huronison Rs. 200 each in appit. co. Half the 
i= 
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nt to them of an 
of 


eq number of fully paid shares 


the dee noton purchase consideration. Inr t of 


super tax for 1924-25 under Indlan 


that 
income disponed fell exactly within Income Tax Act, 1922, applt. co. 


above all that the transaction had 


sect. (b), being for a period of less than resulted in a loss to them which they 
pe nod t < tho teth i f bh acerning. Th ded 
eem e the father’s income for otherwise A ey contende 
super tax purposes.—GILLIRS v. INLAND that in ascertaining the result of the 
Comrs., [1929] 8. OC. (Ct. of transaction tho allotted shares must 
Sess.) 131.—-S00T. 


were entitled to deduct from profita 


be 
taken at their normal value of Rs. 200 
t was found by the com- 


appit. co. was wo 


by which the sum realised leas 
sharea.—-TRUSTEES CORPN. (INDIA), 
Lip. v, COMMISSIONER OF INCOME TAX 
1930), 67 L. R. Ind. App. 152, P. C.—~ 


691a. ———- ——— 


The whole balance of the debt to the trustee 
was thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
income so applied should be deducted from 
the wife’s total income in computing the 
deceased’s Hability to super tax :—Held: 
the surplus income of the wife appropriated 
by the trustees formed part of deceased’s 
income for purposes of super tax.—PERKINS’ 
Executor v. INLAND REVENUE COomMRS. 
(1928), 18 Tax Cas. 851. 


Annotation : 
T. L. R. 241. 
689a. Lunacy percentage. }—(1) Payments out of 


the income of a lunatic of his committee’s 
remuneration & of the lunacy percentage on 
his clear annual income payable to the ct. 
under Lunacy Act, 1890 (c. 5), s. 148, & the 
Lunacy Rules, 1892, r. 133, cannot be de- 
ducted from a lunatic’s gross income for the 
p se of an assessment to super tax. 

(2) A decision of the Comrs. for the Special 
Purposes of the Income Tax Acts in assessing 
super tax for a lad year that the above 
deductions can be made does not operate as 
a res judicata to prevent a contrary decision 
in assessing super tax for a later year. 

Per Lorp Hanworts, M.R. & GREER, 
L.J.: The determination by Special Comrs. 
of the amount of an assessment to super tax 
is not a decision of a lis inter partes so as to 
create an estoppel by way of res judicata. 
The assessment is final & conclusive between 
the parties only in regard to the assessment 
for the particular year for which it is made. 

Per Romer, L.J The decision of the 
i gies Comrs. upon any incidental question 
of fact or law, however necessary it may be 
for the purpose of ascertaining the income 
for the year of assessment, cannot be con- 
clusive in reference to the ascertainment of 
the taxpayer’s income for any subsequent 
year of assessment.—INLAND REVENUE 
Comrs., v. SNEATH, [1932] 2 K. B. 362; 101 
L. J. K. B. 330; 146 L. T. 484; 48 T. L. R. 
241; 17 Tax. Cas. 149, C. A. 
———.}—Compare No. 545d, ante. 


689b. Remuneration of committee of lunatic.]— 


INLAND REVENUE Comrks. v. SNEATH, No. 
689a, ante. 


691. Add. Annotations :—Distd. Re Veale’s Will & 


Codicils, Malone v. James (1931), 75 Sol. Jo. 
780. Refd. Re Reckitt, Reckitt v. Reckitt 
(1932), 173 L. T. Jo. 452. 


Or settlement.]—Where 
trustees of a settlement set apart certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
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696a. aaa 


Annotation : — Refd. 
Hesketh, [1929] 2°K. B 
697. Add. Annotations :—Refd. Whitney v. I. R. 


700a. ——- ——— 


Vol. XXVIII.—Income Tax. Cases 887a—700a. 


being accumulated is ‘‘ receivable’’ by the 
infant within 1918 Act, s. 5 (3) (c), & he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to. that income with which the 
trust or guardianship is concerned.—INLAND 
REVENUE COMERS. v. LONGFORD (COUNTESS), 
SaME v. PAKENHAM, [1928] A. C. 252; 97 
L. J. K. B. 488; 189 L. T. 121; 44T.L. R. 
410; 13 Tax Cas. 573, H. L. 


691b. ——— Chargeability of guardian of minor.]— 


INLAND REVENUE Comrs. v. LONGFORD 
(CountgEss), SAMH v. PAKENHAM, No. 691la, 


ante. 

.J—By his will testator bequeathed 
to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, & directed 
that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees :—Held : the trustees were not liable 
to repay to the annuitant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£38,500 with the income tax added thereto, 
namely, at the present rate of income tax, . 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200.— 
Re ARMAGHDALE (LORD), CRAIG v. ARMAGH- 
DALE (LADY) (1928), 44 T. L. R. 239. 
ga eat -Hesketh v. Fieetwood- 
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Comrs., [1926] A. C. 87; I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


700. Add. Annotation :—Refd. Cowdray (Vis- 


countess) v. I. R. Comrs. (1930), 15 Tax Cas. 
255. 


——.}—CowDRAY (ANNIE, 
VISCOUNTESS) v. INLAND REVENUH COMRS. 
(1930), 15 Tax Cas. 255, C. A. 





Cases 4—45a. 


4, 


121i. Alteration of rules—Profits ap- 
plicable to non-members-~—V alidity. |— 
An industrial & provident society can 
alter its rules from time to time so as 


ENGLISH AND Empree Dicest SuPpPLEMENT. 


INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 


Part |1—Nature and Objects. 


After this case add :--- 
Exemption from income tax.]—See Income 


Tax Act, 1918 (c. 40), s. 88 (4), & INcomu 
Tax, No. 488c, ante. ; 


Part IIl.— Rules. 


13. After this case add :— 





-}—See, now, Industrial & Provident Societies (Amendment) Act, 1928 (c. 4), 8. 1. 


Part V.— Membership. 


27a. Withdrawal —- Notice — Notice of insolvency 


before expiry of withdrawal notice—Effect on 
right to repayment.|—-By the rules of an 
industrial & provident society incorporated 
under the Industrial & Provident Societies 
Act, 1893 (c. 39), with a capital consisting 
partly of withdrawable & partly of transfer- 
able shares, holders of withdrawable shares 
could at any time give six months’ notice in 
writing to receive back the money paid up 
on their shares. An assocn. which was a 
member of the society gave notice dated 
Oct. 18, 1929, to withdraw some of its shares, 
& another notice dated Nov. 5, 1929, to with- 
draw more of them. On Mar. 18, 1930, the 
society's board of directors resolved to send out 
a notice calling an extraordinary general meet- 
ing of the society, & the notice was sent out 
on Apr. 8, 1930. The notice was accom- 
panied by a circular showing that the con- 
tinuance of the society was practically im- 
possible. The meeting was beld on Apr. 30, 
1230, & a resolution to wind up was passed. 
On a summons bg the liquidator asking (inter 
alia) (a) whether notices of withdrawal 
unexpired before the date of the notice calling 
the extraordinary general: meeting but ex- 
pired before the date of the winding-up resolu- 
tion were effectual; & (6) whether the 
personal representatives of deceased holders 
of withdrawable shares who had died before 
the commencement of the liquidation were 
entitled by reason of the deaths of those share- 
holders to any priority in respect of repay- 
ment :—Held: (1) by the Court of Appeal. 
the assocn. having had notice during the 
currency of its withdrawal notices of circum- 
stances which showed that the society could 
no longer carry on its business as a going 
concern, was not entitled to repayment on the 
maturing of its notices; (2) Held: by 
MAUGHAM, J., personal representatives of 


PART III. 


27b. 


35. 


45a. 


to apply its profits to any lawful 
purpose, & is not bound to apply them 
only amongst its members. So lr 
as the purpose is lawful the rule is no 
contrary to the provisions of the Act, 
& the Registrar has a duty tnnder 
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deceased shareholders were not entitled to 
any priority.—Re UN1TED CITIZENS’ INVEST- 
MENT Trust, Lrp., [19382] 1 Ch. 395; 101 
L. J. Ch. 17; 146 L. T. 213; 48 T. L. R. 
124; 75 Sol. Jo. 869, C. A. 


———— Effect on priority of repre- 
sentatives of deceased shareholders.]--~ Re 
UNITED CITIZENS’ INVESTMENT Trust, No. 
27a, ante. 


Add. Annotation :—Refd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank, Ltd. v. 
The Co. (1930), 23 B. W. C. C. 7. 


Add. Annotations :—A sto (1) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc.. [1927] A.C. 76. Consd. Hole 
v. Garnsey, [1930] A. C. 472. 


Add. Citations :—-affd. sub nom. BIDDULPH & 
Disrricr AGRICULTURAL SOCLETY v. AGRI- 
CULTURAL WHOLESALE SOCIETY, [1927] A. C. 
76; 95 L. J. Ch. 576; 186 L. T. 163; 42 
T. L. R. 761, H. L. 

Add. Annotation :-—Expld. & Distd. Hole v. 
Garnsey, [1930] A. C. 472. 


Necessity for assent.]|—An alteration in 
the rules of a Society registered under 1893 
Act, requiring members of the Society to 
subscribe for additional shares is not binding 
on members who have neither voted for the 
alteration nor otherwise assented to it; 
consequently, such members cannot be 
placed on the list of contributories in the 
voluntary liquidation of the Society in respect 
of such additional shares.— HOLE v. GARNSEY, 
[1930] A. C. 472; 99 L. J. Ch. 248; 143 L. T. 
153; 46T. L. R. 312; 74 Sol. Jo. 214, H. L. ; 
reveag. S. C. sub nom. Re Witts & SOMERSET 
Farmens, Lrp., (1929] 1 Ch. 321, C, A. 

———, } See, now, Industrial & Provident 
Societies (Amendment) Act, 1928 (c. 4), 8. 1. 








— 





sect. 7 (d) thercof to register the new 
rule.—-NEW ZEALAND FRUITGROWERS 
FEDERATION, LYD. v. REGISTRAR OF 
ee Societins, (1931) N. Z. L. R. 


Vol. XXVIII.—Industrial, Provident, and Similar Societies. 


Part Vil—Disputes. 


Cases 67—92. 


57. Add. Annotation. -As to (2) Refd. Biddulph & District: Agricultural Soc. v. Agricultural Whole- 


sale Soc., [1927] A. C. 76. 


Part X.—Dissolution. 


92. Add. Annolation :-—Generally, Consd. Re United Citizens’ Investment Trust (1931), 146 L. T. 


PART VI. SECT. 2. 


sf. Power to borrow—RHestricted by 
rules.}—Where the rules of a suciety 
registered under Industrial & Provident. 
Socicties Act, 1908, which has no 
implied power to borrow money, 
authorise only borrowing by taking 
deposits or on bonds, borruwing by 
means of debentures is unauthorised 
& ultra vires.—SADLER vv. AUCKLAND 
Co-OPERATIVE SOCIETY, LTb., [1926] 
N. Z. L. Rr, 84.——-N.Z. 


sk. ——— Duty of lender.}-—-A person 
proposing to lend money to a socicty 
registered undcr Industrial & Drovident 
Societies Act, 1908, must satisfy him- 
self as to its power to borrow, & must 
see that. the loan which he ix about. to 
make is within the limits of that power. 
—SADLER vt. AUCKLAND CO-OPERATIVE 
yee Lrp., [1926] N. Zw L. l. 


sm. Power to lend-—-Rural credits 
socicty.J—A rural credits society In- 
corporated under Rural Credits Act, 
Cc. A., 1924 (c. 173), has no power to 
lend money directly, but merely power 
to guarantee loans, & a loan made by 
the society cannot give it a lien or 
charge under the Act.—~ROBLIN RURAL 
CrREDIts SOCIETY v. NEWTON, [1927] 
1D. L. R. 105; 36 Man. L. R. 117: 
{1926) 3 W. W. hi. 569.-—-CAN. 


s0. Loan ulira rires—--Cluarantee by 
committee & shareholders ~- Liability. | — 
An {ndustrial society, registered under 
Tudustrial & Provident Societies Act, 
1893 (¢. 39), obtained a loan from a 
bank exceeding the Hmit of amount, 
wllowed for borrowing under their 
rules. The loan was by way of an 
overdraft, & was arranged by the 
Chairuuun & comniuttee of the society. 
A guarautec for repayment. of the loan 
was given to the bank, signed by a 
number of the shareholders who were 
the members of the taanaging com- 





mittee of the society. Subsequently 
the society got into difficulties, 

eventually went into liquidation, & 
the bank sued on the guarantee. The 
guarantors admitted Hability up to the 
Hmit of the borrowing powers allowed 
under the rules of the society, but they 
contended that they were not liable for 
any her sum, such borrowing being 
ultra vires:—Held; having regard to 
the position of the guarantors in 
relation to the society both as share- 
holders & managing committee, & 
their knowledge of the limitation on 
their borrowing powers, thelr con- 
tention was unsustainable, & they were 
liable for the full amount guaranteed. 
—MUNATER & LEINSTER BANK, LTD. 
v Barry, [1931] 1. Rt. 671.—IR. 


PART X. SECT. 1, SUB-SECT. 1. 


sp. Cancellation of registry.j—-The ct. 
wil) make an order to wind up a society 
rogiate under 1893 Act, notwith- 
standing the cancellation of the 
registry under sect. 9 of that Act. 
—Re CASTLECOMER CO-OPERATIVE 
Soctrry, [1926] I. R. 238.—IR. 


PART X. SECT. 1, SUB-SECT. 8. 


91 i. Who are contributories — 
Liability on loan quarantce shares— 
Compulsory allotment.}—The KF. Co- 
operative Agricultural Socicty, Ltd., 
was incorporated & registered under 
Industrial & Provident Societies Act, 
1893. The committee were empowered 
by the rules of the society to obtain 
loans “to an extent not exceeding 
such amount as may be authorised by 
a general mecting.’’ The rules further 
provided that, for the purpose of 
securing advances, the society might 
issue to every member such number of 
loan guarantee shares of the nominal 
value of £1 cach as would be equal to 
the number of ordinary shares held 
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by each such member, & that each 
member should be bound to apply for, 
& accept, allotment of such loan 
paatentee shares when making applica- 
fon for ordinary shares. When the 
allotment of the ordinary shares of 
the Society took place, no loan 
guarantee shares were then issued or 
applied for. In consequence of losses 
which the society incurred, the com- 
mittee found it necessary to obtain a 
bank overdraft amounting to £1,700. 
Subsequent trading proved UNSUCCESS- 
ful, & in the year 1925 seven members 
of the committee gave their personal 
guarantees to the N. Banking Co., 
Ltd., in respect. of the society’s in- 
debtedness. Notices were sent out 
convening a spccial mecting of the 
society & intimating that members 
would be asked to apply for loan 
guarantee shares, & that, failing 
applications, such shares would be 
issued to members to the extent to 
which they were obliged to accept the 
same. This meeting was held, &, no 
applications for loan guarantee shares 
being received, such shares were forth- 
with allotted to members in accordance 
with the terms of the notice convening 
the meeting. An order for the winding 
up of the society was made, & the 
chief clerk included in the list of 
contributories the names of the 


persons to whom loan guarantee 
shares had been allotted. The 
members affected moved to vary 


the chief clerk’s certificate on the 

ound that they had been wrongly 
ncluded in the list of contributories :—- 
Held: tho ability of each member to 
accept loan guarantee shares was an 
original liability from the time of his 
joining the society, & applts. were 
lable, as contributories, in respect of 
the Joan guarantee shares allotted to 
them.—ARe FOREWLEN Co-OPERATIVE 
AGRICULTURAL SOCIETY, LTp., [1930] 
N. I. 114.—-IR. 


Cases 25-347. 


Eneuish anp Empms Digest Supplement, 


INFANTS AND CHILDREN. 
Part Il.—The Crown as parens patria. 


25. 


Add. Annotation :—Consd. Re Carroll, [1981] 1 K. B. 317. 


Part Iil—Civil and Legal Capacity and Disabilities. 


42a, ——— ——.]—_Re KEANE, LUMLEY v. DsEs- 
BOROUGH (1871), L. R. 12 Eq. 115; 24L T. 
780; 19 W. R. 1025; sub nom. Re KEANE, 
ae! LUMLEY v. DEsBOROUGH, 40 L. J. Ch. 


62. Add. Annotation :-—Refd. Re L. A.& B.F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


—— Bill drawn during minority.|—A 
person is liable as acceptor of a bill of 
exc e, which was drawn while he was an 
infant, but was accepted by him after he came 
of age.—STEVENS v. JACKSON (1815), 4 
Camp. 164; 171 E. R. 53, N. P.; subsequent 
proceedings, 6 Taunt. 106. 
101. Add. Annotation :—Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


63a. 





Part V.—Contracts. 


145. Add. Annotation :—Refd. Express ie Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


149. Add. Annotation :—As to (2) Consd. ie a 
Leche Co. v. Jackson (1929), 99 L. J. K. B. 


160a. Contract for exchange of chattels.]—A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s.1. But an action by an infant pltf. for the 
recovery of a specific chattel transferred to 
deft. under such a contract will not succeed, 
unless plitf. can show a total failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recovery 
of money paid under a void agreement.— 
PEARCE v. Brain, [1929] 2 K. 810; 98 
L. J. K. B. 559; 141 L. T. 264 ; 45 T. L. R. 
501; 73 Sol. Jo. 402; 93 J. P. Jo. 380, D. C. 


181. Add. Annotation :—Apld. Davies v. Beynon- 
Harris (1931), 47 T. L. R. 424. 


194. Add. Annotation :—Refd. Skipp v. Kelly 
(1926), 42 T. L. R. 258. 


PART IV. SECT. 2. SUB-SECT. 3. 


so. Duly of municipality to maintain 
Had oxeapee ee are children 





the first premium. He is not, however, Whole 

liable on the note. — WESTERN 

Paprigersiatg Co. v. ARMSTRONG, [1928] 
2 W. W. R. 49.—CAN. 


207. Add. Annotation :—Apld. Pearce v. Brain, 
{1920] 2 K. B. 310. 


207a. ——— Chattel transferred under void contract 
of exchange.]—PEARCE ». BRAIN, No. 160a, 
ante. 


209. Add. Annotation :—Refd. poner Union 
Grdns. v. Drew (1926), 90 J. P. 1 


210. Add. Annotation :—Consd. Pontypridd Grdns. 
v. Drew (1926), 95 L. J. K. B. 1030. 


218. Add. Annotation :—Refd. Pearce v. Brain, 
{1929} 2 K. B. 810. 


216. Add. Annotations :—Refd. J os v. Great 
Western Ry. Co. (1930), ies L. R. 39; 
ee v. Searle (1932), 48 T L. RB. 320 ; 

Moa ee aoe Co. v. Geel (1932), 48 


279a. Flying Reaerastion=aitant law student.}]— 
HAMILTON v. BENNETT (1930), 94 J. P. Jo. 
136; 74 Sol. Jo. 122, D.C. 


847. Add. Citations :- -95 L. J. Ch. 258 5 [1926] B. 
& C. R. 19. 


contract must be re- 
atten }—A party to an entire con- 
‘tract who seeks to repudiate it on the 
ground of his infancy must repudiate 
it in toto, i.e. he cannot 


LIFE 


elongi unicipality.| —- Re affi 
Tm pro- 
Jonsson & Jor Jonson, [193212 W. W. B. PART V. SECT. 3. visions thereof which are beneficial to 
wart SS rt ae which tie "aloges £0 beat diclal 
PART V. SECT. 2. or Canana v. Rem, [1928] 3 D. L. RB. HENnweaON c MINNEAPOLIS STEEL & 
sa. Life insurance.}— Under Sas- Macon ee or 


katchewan Insurance Act, 1925, c. 20, 
of 1924-25, 5. 175, a contract for life 
insurance entered into by an 1! t 
over 15 years old ts id pinging ba 
him, even though his ry n 

is accepted as conditional payient. of 


k. On appeal, 28 Man. L. R. 229. 
PART V. SECT. 4, SUB-SECT. 2. 


183 vii, ——— -——.]}—SHEPARD 
BRUNER (1915), 19 D. L. R. 869; 81 
W. L. R. 721.—CAN. 


Co. CAN i? 
1193 (1981) 1 D. L. R. 570 : ADM ostt? 3 
R. 6 3.—OAN. 


v. PART V. SECT. 4, SUB-SECT. 38. 
b. On appeal, 15 0. L. ft. 63. 


Vol. XXVIH. Cases 368a—538a. 


Part Vi.—Misrepresentation as to Age. 


868a. S. P. ee v. WELLS (1862), 1 B. & S. Rela. Brine v. G. W. Ry. (1862), 2 B. & 8. 403 Saundrey 
886; 31 L. J. Q. B. 67; 5 L. T. 607; 26? v. Mitchell (1668), 9 ‘Sur. N. 8. 988; Lealle v, Bheill, {1914} 
J.P. on o3u MES: 762 5 10 W. R. 229 5 873. Add. Annotation :—Refd. Re L. A. & 
Annotat 1862), 12 0. B g B. F. M., Official Receiver v. The Debtors 


272. - Miller v. Blankley (1 


895a. 


454a. 


reported in 2 Swan. 603; 36 H.R. 7 
Annotation :—-Consd. gyiela v. Moore, Fieldy, Brown (1855), 


7 De G. M. & G. 6 


PART VI. SECT. 1. 


360 viil. ———.}—-Held : a minor, who, 
by falsely representing himself to be a 
major, fnduced a person to enter 
into a contract, is not estopped from 
pleading his minority to avoid the 
contract.—KHAN GUL ¥ Agena SINGH 
(1928), I. L. R. 9 Lah. 701.—IND. 


af. Contract entcred ihe through mis- 
epresentation—Contract void—Whether 
infant estopped.J—Where an _ infant 
sep eeeente “frandulentl or otherwise 
that he is of age & thereby induces 
another to enter into a contract with 
him, then in an action founded on the 
contract the infant is not estopped from 
setting up infancy as a bar to the 
action. —- GADIGEPPA BHIMAPPA 1. 
BALANGANDA BHIMANGANDA (1931), 
65 1. L. R. Bom. 741.—IND. 


PART VI. SECT. 2, SUB-SECT. 2. 

376 iii. ——~.}—Where an infant has 
obtained an advantage by falsely 
stating himself to be of full age, equity 
will restore his igotten gains & releaso 
the party deceived from obligations 
or acts in law induced by the fraud.— 
KUMAR GANGANAND SINGH v. Mama- 
RAJA SrR RaMESHWAR SINGH HANA 
DUR (1927), I. L. R. 6 Pat. 388.—IND 

876 iv. ———.}—Held : a minor, who 
bar entered into a contract by means 
of a false represcntation as to his age, 
though not Hable under the contract, 
may, in equity, be required to return 
the benefit he has received by making 
a false representation as to his age. 
nue he be a deft. or Deg Dane AN 
GuL v. LakHa SINGH (1928), I. 
9 Lah. 701.—IND. 


PART VII, SECT. 1. 
sf. General rule.)—An infant is liable 
for his torts of all kinds, & the tender- 
ness of his is immaterial, except 
when the actlon is founded on malice 
or hifi boa ee — Go a 


omens BT ose) 4B ‘t. th TT: 
lisaes Bee EW he 28.--CAN. i ot 


14. Tort Penge of cont 
Inet Hable.}——An infant who sells 
goods, of which he is in possession 
under a lien agreement, is Hable in 
damages for the conversion, since it is 
not a ; wre igcopneors oe ibe 
contrac —, e. 
errs [1938] 1 W. W. R. 137 —OAN. 

who n ligently 

lett : ‘shot g & shells 
accessible 





where were 
his plavan-yoarole son : 


:—Foild. De Roo vw. Foster fuge Ores a 


Part VIl.—Torts. 


Part VIil—Property. 


.]—SALSBURY v. BAGOTT herd), as 5388a. ——— Right to sell timber.]—Mason v. Mason 
745, (1724), cited in Amb. at p. 371; 
p. 224; 27 BH. R. 246. 


(1926), 95 L. J. Ch. 258. 


-J—HAWLEY v. ALEXANDER (1930), 74 Sol. Jo. 247. 


Mos. at 


notation : -—Consd. Tullit ». Tullit (1759), Amb. 370. 


—Iicld: liable in damages to infant 
pltf., who was injured by the discharge 
of the gun in the hands of tho son. 
The fact that the mother of pltf. might 
have prevented the accident did Hot 
prevent recovery he fogs the father & 
son aa! plif.—BLaok v. HUNTER, aU aves ] 
4p. L. A 285; T1925} 3 W. 


@ it. .}—~A fathor is not re- 
sponsible at common Jaw for the 
torts of his infant child, committed 
without his knowledge, consent or 
sanction, & not in the course of his 
employment of the child.—BOoBBY »v. 
eR {1928] 3 W. W. R. 392.— 





a iii. -/—Where although a 
finde is in a motor car which is in his 
sole or joint poeee egy another person 
is physically r it, the former is 
not ‘ driving ope rating” the car 
within sect. ee "ot otor-Vehicle Act 
Amendment. Act (1927), 1926-27, 
which provides that while a minor is 
living with his parent the parent is 
civilly liable for loss or damage sus- 
tainod by any person through the 
negligence of the minor “in driving or 
operating a motor vehiclc on any 
highway.’”’ Deft., 16 years of yy 
hired a motor car from “oa co. to 
for a drive, taking two other boys bi bh 
him. The three boys agreed to share 
equally in paying for the hire of the 
car, although the contract was signed 
by W. only. Tho car, throu zh reck- 
less driving, was wrecked & W.’s two 
companions kilied. All three took 
turns in driving, but at the time of 
the accident one of the boys killed 
was at the wheel. The co. sned the 
infant W., & also father, for 
damages to the car, contonding that 
tho father was liable under said 


the appeal should be d 
against the father & allowed as a 

the son.—VICTORIA U DRIVE Your- 
SELF AUTO LIVERY v. Woon & Woon, 
(1930) 1 W. W. R. bite ae 2 





sg. LAability of stranger.)—Pitf. was 
injured bya bullet from an air-rifle fired 
from a window in deft.’s house by @ boy 
of fifteen years, a friend of deft.’s four- 
teen years old son :—~Held : on the facta 
negligence on the part of deft. was not 
shown, & he could not be amede liable for 
the wro act of the boy.--MonTE 
SANTO 2, ae art 11987 3D.L. R. 
1045; 60 0. L . It. 610.—-CAN, 
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PART VIII. ae me SUB-SECT. 1.— 
» (8). 


6 i. -+—-Held: the estate of an 
infant, being an estate tail in possession, 
ede "be sold under R. 8. 0. if; 

ely GRay (1895), 26 O. R. 355. 
sh. Execution of aad gets? by infant 
—Application — By petition.] 7a 
MILLS, OWEN 2. Gree (1854), 4 
Gr. 630.—-CAN. 


sj. Power to order sale—On applica- 
tion of official guardian—In foreclosure 
action.}—The rights of infants are 
protected & represented by the official 
guardian, Mies in foreclosure actions, 
haa the right to ask for a sale by the 
i in case he deems it in the inteneat 
of the infant, while in England no 
official is vested with soe nee Rowers: _ 
KEMP v. eee ee fee 9] 1 L. Rk. 
§5; 63 O. L. R. 176.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1; 


ri, ——.}—A conveyance of land or 

mtge. e by an infant is not 
abaclutely void, Yput yonavle: ~—MILLs 
v. DAVIS (1860), 9 C. P. 510.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 2. 


460 fii. ——.]—L’HIRONDELLE vv. 
THE KING (1917), 16 IKxch. C. R. 196. 
—CAN 





PART VIII. SECT. 4, SUB-SECT. 1. 


472. Person entering liable to account 
to infant—-Whether applicable to tenant 
in common.J-—-The general rule in 
equity, that an infant is entitled to 
treat a person, who takes possession 
of hie estate, as his bailiff or agent, 
applies to a case where the party in 
inary mee is a tenant in common with 
he infant, although there has not been 
any ouster or exclusion of the infant, 
or any denial of hir title.—CoUuRCcIER 
v. COURCIER (1879), 26 Gr. 307.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. 
ok. men 2S to ere pilnadrshpliess moneys 
ra equired. |— 


rye eae ap motntea 0 or ‘constitu 
By Domestio pointed ot Act, ede 
2 erhong is authorised to 
ce moneys e 

a the the infant A to cive pomin a haces 
therefor; &, when such Ligon or pro- 
perty is received without ac on, the 


receive 


Cases 557—831a. 


[1926] P. 185. 


557a. ———. +A lease granted to an infant is 
binding on him unless he repudiates it within 
a reasonable time after attaining his majority. 
—Daviss v. BrEYNON-HARRIS (1931), 47 
T. L. R. 424; 75 Sol. Jo. 442. 


657a. ———.|—HASTINGS v. ORDE (1840), 11 Sim. 
205; 59 H.R. 8538. 


666. Add. Annotation :—Generally, Refd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


669a. Covenant to disentail & resettle—Ineffective 


EnGLisH AND Empire Diarst SuPPLEMENT. 


as resettlement.)—NIGHTINGALE v. FERRERS 
(HaRL) (1733), 3 P. Wms. 206; 24 H.R. 1081. 


Annotation :-—~Beld. Tarleton v. Liddell (1851), 17 Q. B. 390. 


-Not acceptance of jointure.]~~Lucy v. 
Moors (1780), 4 Bro. Parl. Cas. 848; 2 BH. BR. 
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731a. Settlement with sanction of court—Effect 


of.|—A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infant’s 
share under a will :—Held: not to operate 
as a confirmation of prior dealings by the 
trustees of the will.—ZAMBACO v. CASSAVETTI 
(1871), L. R. 11 Hq. 439; 24 L. T. 770. 


Part X.—Maintenance and Advancement. 


810. Add, Annotations :—Consd. Hyman v. Hyman, 
[1929] A. C. 601. Refd. H. v. H. (1928), 
97 L. J. P. 84. 


83ia. Ascertainment of period of twenty-one 
hier eka who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 
years from testator’s death, i.e, until 
Nov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor married 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 


guardian is not required to furnish 
a bond or other security, there being 


who are incapable of su 


porting them- 
selves, &, although the 


aw has always 


(c. 41), s. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, the 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety :—Held: (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2; (2) quite 
apart from sect. 165, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could be no 


cedure. }—In the absence of an express 
vr implied contract between a parent 


nothing in said Act authorising the ct. 
to require said guardian to give security. 
If, however, the guardian is forced to 
bring an action in order to obtain the 
money, the practice of the ct. would 
require the money to be paid into ct. 
subject to its order, & security would 
probably be required before the pay- 
ment over to the guardian.— He 
DomrsTio RELATIONS AcT, 1927, Le 
PULKABREK, [1928] 4 D. L. R. 821; 
{1928] 3 W. W. RK. 323.—CAN. 


PART VII!. ae 8, SUB-SECT. 2.-— 


« (a) 


perp ule pe pone plod par sa 
guardian— accepted a. infa 
attained majority.|-——- Where a Hindu 
married woman with her two major 
sons & she purporting to act as guardian 
for her third son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with a 
covenant for renewa) for another term 
creda Tigo the tet aarti 
ma y, ratifie e lease by accepting 
rent :—Held: the mother, who was 
not the guardian, could not enter into 
any contract on behalf of the infant 
which would be binding on him: & 
as the contract was void as regards the 
infant, it, could not be made good by 
ratification. MIAHENDRA NaTa SRI- 
MAXI v. KarLasn NatTa Das (1927), 
IL. L. R. 55 Cale. 841.—IND. 


PART X. SECT. 1, SUB-SECT. 1.—A. 


757 ii. -}---It ia the father’s 
duty to maintain & educate his children, 








recognised this duty, civil cts. have 
no direct means of enforcing this obliga- 
tion so as to compel] bim to maintain 
them out of property in which they 
have no interests.— WALTER v, WALTER 
(1927), I. L. R. 55 Cale. 731.—IND. 

sx. No civil liability to maintain.]—- 
Under the criminal code, s. 242 (3) (a), 
the existence of a legal duty to provide 
necessaries is a condition precedent to 
criminal liability ; & there is no such 
legal duty under the civil law of 
Ontario, & no such legal duty has been 
imposed by the criminal law.—Jt. v. 
WriGHT, {1931} 3 D. L. R. 200; 66 
oO. L. R, 456.---CAN. 


PART X. eave 1 SUB-SECT. 1.— 
783 vy. —— —— Medical services 
rentirred to stepson.) — WILLIAMS vw. 


ey. Statutory er pon Idd of 
contractual as ayainst.|— Even if Wives’ 
& Children’s Maintenance & Protection 
Act, R. 8S. M., 1913, enables one who 
has maintained the infant children of 
another to hold their father Hable to 
him for their maintenance apart from 
contract, nevertheless, where there is 
an express or implied contract between 
them on the subject question of 


Zz. ---~— Action te enforce~—Fro- 
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liable under Maintenance Order Act, 
R. 8S. A., 1922, for the maintenance of 
a child & the person or institution 
which has maintained the child, the 
procevute provided for by sect. 5 of 
he Act must be resorted to where 
ayment for said maintenance is sought 
rom the parent.—SISTERS OF CHARITY 
OF THE PROVIDENCE GENERAL Hos- 
PITAL OF DAYSLAND v. MARTY, 
EvMONTON, CITY v. Marry (Alta.), 
(19293 4 D. L. RR 787; 3 W. W. R. 
205.—CAN 

60, ———- —— Jurisdiction of county 
court.J—Infants Act, R. S. B. C., 1924, 
8s. 80 (8), provides that ‘‘ any order 
made under this sect. may be enforced 
in the same manner as an order made 
by a judge of the Supreme Ct.” :— 
Ifeld: the remedy so provided is the 
only one which can be resorted to, &, 
therefore, the county ct. is without 
jurisdiction over an_ action brought 
under sect. 80 (4) of said Act by a 
municipality to recover expenses in- 
curred for the maintenance of a 
* neglected * child.—Disrricr Munt- 
CIPALITY, COLDSTRRAM OF v. BELLEVUE 
(B. C.), 11929} 4 D. L. R. 52 ; 2 

« Ww. R. 597.—CAN. 


PART X. SECT. 1, SUB-SECT. 2.—A. 

sp. Agreement by third party to main- 
tain tnfant.}—Where any person has 
expressly or impliedly undertaken to 
pay for the maintenance of a child, 
neither the child himself, nor, if he is 
dead, his estate is Nable for such main- 
tenance.—MOGUINESS v. MOGUINKSS, 
{1925} N. Z. L. Ik. 456.—-N.Z, 


question of intestacy as to any part of the 
capital or income.—Re MaBER, WARD ». 
Maser, [1928] Ch. 88; 97 L. J. Ch. 101; 
188 L. T. 818. 


888. Add. Annotations :—Distd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. Refd. Re 
Raine, Tyerman v. Stansfield, [1929] 1 Ch. 
716; Re Fulford, Fulford v. thal [1930} 
1 Ch. 71; Stern v. I. R. Comrs. (1980), 15 
Tax Oas. 148; Re Jones, Meacock v. Jones, 
[1932] 1 Ch. 642. 


840. Add. Annotation :—Refd. Re Jones, Meacock 
v. Jones, [1982] 1 Ch. 642. 


1006a. ——— Whether limited to children living at 
date of will.)-—— FRHEEMANTLE v. TAYLOR 
(1808), 15 Ves. 868; 88 EB. R. 791. 


1057. Add. Annotation :—Distd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. 


1058a. -}—Testatrix, who died after 
the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to accumu- 
late & capitalise the income thereof, until A. 
should attain the age of twenty-one years; 
&, if A. should attain that age, then to pay 
to her the income of that sum during her life 
& after her death to hold the capital sum 
in trust for her children :—Held: as the 


re) 
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trust for A., for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, upon the proper construc- 
tion of Trustee Act, 1925 (c. 19), s. 31, no 
power to apply that income towards A.’s 
maintenance.—Re READE-REVELL, CRELLIN 
v. MELLING, [1930] 1 Ch. 62; 99 L. J. Ch. 
136; 142 L. T. 177. 


1059. Add. Annotations :—Consd. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Distd. 
i aoe Crellin v. Melling, [1930] 


1060. Add. Annotation :—Distd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 62. 


1066. Add. Annotations :—As ito (2) Folld. Re 
Stokes, Bowen v. Davidson, [1928] Ch. 176. 
aw sak Ly Raine, Tyerman v. Stansfield, [1929] 


10742. To enable business to be carried on— 
Giving guarantee for firm of which son was 
partner.|—Held: an advance to the son, 
within the description in a settlement of 
money advanced ‘‘ to enable him to carry on 
his business.” —BERRY v. Morse (1847), 1 
H. L. Cas. 71; 9 EB. R. 678, H. L. 


Re Coors, [1883] W. N. 





By petition.] 
169. 


« (6). 


934i. One fund supplementary to 
other—Fesort had to primary fund first.} 
—Testator directed that sums of 
£3,000 should be invested & held for 
each of his children, & should be paid 
over to each of them at the age of 
twenty-five, & empowered his trustecs, 
for marriage or equipment in business, 
to pay to a child, although not yot of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife & in fee to his 
children equally. In a question as to 
whether the wife’s liferent or the income 
of the childron’s legacies was liable 
primo loco for the cost of maintaining 
& educating the children :—Held: as 
the children were vested in scparato 
estate, the cost of their maintenance & 
education fell to be met in the first 

lace out of the income of that ostate.— 

ER’s TRUSTEES v. KER, [1927] 8. C. 
52.—SCOT. 


PART X. SECT. 1, SUB-SECT. 2.—N. 


1056 i, xpression of contrary inten- 
tion—What constilutes-—Direction for 
accumulation of income until con- 
tin Pia hedged bequeathed to 
each of s four daughters the sum of 
21,000 if & when she should attain the 
age oO ‘ the meantime he 

ected that the money should be 
lodged on deposit pet in a bank in 
the joint names of his tees & each 
of his daughters, & should so remain 


JS. 


-house. 


during the minority of cach daughter, 
& on each daughter attaining the age 
of 21 the amount, with the accrued 
interest, was to be paid to her. & 
testator directed that his trustees 
should not otherwise invest the said 


moneys. Should any daughter dic 
before attaining the age of 21, her 
legacy, with the accumulation of 


income, was to bo divided equally 
among the surviving daughters. 
Testator devised & bequeathed ull the 
remainder of his property to his son 
if & when his son should attain the age 
of 21, provided that during the minority 
of his son the income of testator’s 
lands was to be paid to testator’s wife 
for the support of herself & the 
children, & they were to have a right 
of residence in the testator’s dwelling- 
The residue of tostator’a pro- 
perty, other than his lands, house 
property, & the furniture in his 
dwelling-house, was to be sold, & the 
sum realised placed on deposit receipt 
in a bank in the joint names of his 
trustees, & not otherwise invested, the 
intereat thereon to accumulate, & the 
accumulation thereof with the principal 
to be paid to the testator’s son on 

attaining the age of 21. Provision was 
then made in the event of the son dying 
before attaining - The income 
derived from the Jands was found to be 
inadequate for the support of testator’s 
wife children :—Held: (i) the ct. 
had jurisdiction to apply the income 
derived from the money representing 
tho legacies bequeathed to cach of the 
children towards tho maintenance, 
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support, & education of each such 
child during his or her minority if the 
ct. was of opinion that the moneys 
otherwise available for such main- 
tenance, support, & education were 
insufficient, the direction in the will 
for the accumulation of income until 
each child should attain the age of 
21 not being the expression of a ‘* con- 
trary intention ”? within Conveyancing 
Act, 1881 (c. 41), 8. 43 (3), which would 
prevent the application of sub-sect. 1 
of that section; (2) the ct. had juris- 
diction to disregard the direction as to 
the lodgments of the amounts of the 
legacies on deposit receipt & to direct 
them to be invested in suitable securi- 
ties, as the predominating objoct of 
testator, as expressed in his will, was 
to provide for tho distribution of his 
property between his widow & children 
when the children came of age, &, 
pending that period, for their suitable 
support, maintenance, & education ; 
&, as the direction in the will that the 
amounts should remain on deposit 
receipt was subsidiary thereto & was 
in conflict therewith, it must give way 
& be  disregarded.—Re LYNOH’S 
phil alata v. LYNCH, [1931] I. NR. 


PART X. SECT. 2. SUB-SECT. 2. 


sv. Rule in India.}—There is no 
presumption in India that property 
act hy by a father in the name of a 
child is intended for his advancement. 
——JOHNSTON v. GOPAL SINGH (1931), 
T, L. R. 12 Lah. 546.—IND, 


Cases 1148—1168. ENaiisH anpD Ewrrre Dicest SupPLeEMENT. 


Part Xl——Care and Custody. 


1148. Add. Annotation :- -Refd. Re Carroll, [1931] 


1K. B. 317. 


1156a. ——-.]—The welfare of a child is the para- 
mount consideration guiding the ct. in 
making an-order as to its custody. 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 


THAIN v. 


L. J. Ch. 292; 
684, C. A. 


Annotation :—Retd. Re Carroll, [1931] 1 K. B. 317: 
1158. Add. Annotation :—Refd. Re Carroll, [1931] 


But it 


parent’s right & desire for the custody of his 


child where the welfare of that child does not 
require a contrary decision. Re THAIN, 


PART XI. SECT. 1. 

o i. Under Children's Protection Act, 
1927—Ziffect of proceedings in magis- 
trate’s court.J}—-Under Children’s Pro- 
tection Act, K. S. O. 1927, c. 279, 
8. 25, the fact that the proceedings in 
the magistrate’s ct. do not prevent the 
judge of the Supreme Ct. from directing 
that the custody of the child be given 
to the parent, is ised; but if 
the judge is of opinion that the parent 
has noglected & deserted the child, 
or bas so conducted himself that in the 
opinion of the judge he ought not to 
be allowed to set up his prima facie 
right to the custody of the child, he 
may in his discretion decline to make 
the order.—J?e CHIEMELEWSKI, [1928] 
2D. L. R. 49; 610. L. R. 651.—CAN., 

sq. Jurisdiction of Supreme Court— 
Of Ontario~-Child adopted by defendant 
under Adoption Act, 1921—Effect of 
order of county court judye.}—CULLEN 
v. Kemp, [1925] 4 D. L. R. 579.—-CAN. 

sr. Infant out of jurisdiction.|—The 
ct. has jurisdiction to make an order 
as to the custody of an infant although 
the infant is beyond the itorial 
jurisdiction of the ct.—Re HARDING, 


(1920; 2 D. L. R. 623; 63 O. L. R. 
518.—CAN. 
st. Infants Act, R. S. S. 1920— 


Parents living apart—Right of mother.) 
—SUTCLIFFE Uv. SUTCLIFFE, (1930) 1 
W. W. R. 625;:2 D. L. R. 645.—CAN. 

sv. Under Child Welfare Act, C. A.,, 
1921 ~- Successive applications. j|— 
MARTIN @. MARTIN, [1932] 3 W. W. Lt, 
273.--CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 

p i. —— In case of male child. }— 
Where the question of the custody of 
an infant is invotved between parente, 
it is preferable in all ordinary circum- 
stances in the case of a male child that 
it should be brought up by & have the 
care & guidance of its fatlfer.— 
PARSONS v. Parsons, (1928) N. Z. L. R. 
477.—N. Zz. 

ii, ——.]--Although the welfare 
of an infant is the dar gre con- 
sideration it is the scttied practice that. 
the cluim of tho father to custody must 
prevail unless the ct. is judicially satis- 

that the welfare of the child 
requires that the parental right should 
be superseded.— J?e JOHNBON, JOHNSON 
v. Harn (1930), 43 B. C. R. 328.-— 
CAN. 


PART XI. SECT. 2, SUB-SECT. 4.—-A, 

1126 iv. —-—- ——.]J-—A child 
{s further protected by Children’s 
Protection Act, R. S. O. 1927, c. 279, 
s. 25 (3), which provides that when 
{t has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a Children's Aid Society, 
or by another person, in circumstances 
which show that the parent was un- 
mindful of his parental duties, the judge 
shall not give the child to the parent, 
unless satisfied that, having regard to 
the welfare of the child, he is a fit 
person to huve the custody of it. When 
once #8 child bar been taken from {ts 





parents & made a ward of a Children’s 
Aid Society & then placed out with 
foster parents the parents have for- 
feited their natural rights, & others 
have acquired rights. The words 
“ having regard to the welfare of the 
child ’ indicate that the intention 
of the statute is that the judge, in 
deterinining whether the parent is a 
fit person to have the child restored to 
him, should contrast the situation of 
the child in the care of its foster parents 
with that which it would occupy if 
restored to its natura] parents.—Re 
CHIEMELEWSKI, [1928] 2 D. L. R. 49; 
61 O. L. R. 651.—-CAN. 

1126 v. —-- ———, }--- In exercis- 
ing its jurisdiction, derived from the 
Ct. of Chancery, as to the custody of 
a child whom its parent has allowed 
to be brought up by anothcr person 
at that person’s exponse, the duty & 
power of the K. 3. of Saskatchewan to 
decide the question of custody in 
accordance with the principle of equity 
that the paramount consideration in 
such cases is the child’s welfare in its 
widest sense is not limited or impaired 
by Infante’ Act, R. S. S. 1920, c. 155, 
8s. 7 (b). Therefore, although the ct. 
concludes that the parent has not been 
“unmindful of his parental duties ”’ 
within said section, it should not, 
nevertheless, order the child to be 
restored to him if in its opinion the 
child’s welfare in the widest senso, i.e. 
its matcrial, moral, religious & physical 
well-being, requircs that the order 
should be refused.—Z?e Ross, Ross v. 
MCNH#ILL & MCNRILL, [1928] 3 D. L. KR. 
351; (1928) 2 W. W. R. 161; 22 Sask. 
L fn. 565.—CAN. 





1131 iii, ——- -—-—.]—Where a child, 
shortly after its birth & after the death 
of its mother, had been placed in 
charge of a relative by its father on 
account of his inability, under the 
circumstances, retain personal 
custody of so young a child, & where, 
seven years later, the father having 
remarried, & being able to provide a 
comfortable home not inferior to that 
in which the child had been cared for: 
—ZHeld: the father was not lacking in 
affection, neither had hoe been un- 
mindful of his parental duties, nor had 
he surrendered his parental rights, & 
the presumption that it was in the 
child’s best interests to be with its 

nt had not been rebutted, & tho 
ather’s claim must accordingly be 
prefcrred to that of the foster-parent. 
—e BUTLER, [1931] N. Z. L. R. 121.-— 


yr i. —— Validity of agreement.}— 
CHISHOLM v. CHISHOLM (1908), 40 
Ss. Cc. R. 115.—CAN. 


PART XI. SECT. 2, SUB-SECT. 4.—B. 


1141 ii, —— ———,}—Where a 
daughter, then being past fourteen 
years & eight months of age & not 
without adequate intclligence to make 
@ reasonable choice, expressed her 
desire to remain with resp. with whom 
she had been living happily for seven 
years, the ct. refused a writ of *~‘ ~~~ 
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TAYLOR, 


. prove such conduct against him 


[1926] Ch. 676; 95 
135 L. T. 99; 70 Sol. Jo. 


1 K. B. 817. 

1160. Add. Annotation :- -Refd. Re Carroll, [1931] 
1K. B. 317. 

1163. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 


corpus to the mother.—MARSHALL v. 
FOURNELLE, {1927] 2 D. L. KR. 178; 
(1927) 8. C. R. 48.—CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 
1151 xx. ——.J—Copy v. Copy, 
ea 3D. iL. - 8493 {1927] 1 
ws . RK. 603; 21 Sask. L. R. 391.— 
1151.0 xxi. ——.}—Re STANGER 
(Man.), [1929] 1 D. L. R. 944.—CAN. 
1154 iv. ———.}—Re Youna, [1926] 
1D. LL. R. 511; 58 N.S. R. 372.— 
CAN. 
1154 v. .~Re GEHM, GEHM Vv. 
Sate C.), (1927] 4 D. L. R. 


382 
.}—The first & para- 








1154 vi. 
mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by physical comfort only, but is to 
be taken in its widest sense. The 
moral & religions welfare of the child 
must be considered, as well as its 
physical well-being, nor are ties of 
affection to be disregarded though they 
are not conclusive. — WALTER v. 
ve TER (1927), I. Iu. R. 55 Cale, 731,.— 


PART XI. SECT. 4, SUB-SECT. 2.—A. 


aa i, JA father will not be 
deprived of the custody of his children, 
merely because his wife prefers to live 
away from him.—He Gray, [1925] 4 
D. L. R. 381.—CAN, 


aa li. S. P. M. v. M., [1926] S.C. 
778.—SCOT. 

aa iii. --—Where a wife has 
deserted her husband & taken their 
children with her, but is unable to 
as 
would justify her in doing so, there is 
no just cause to deprive him of his legal 
right to the custody of the children.— 
Re Dzypz, Re ROZECKI (Man.), [1927] 
1 D. li. R. 1110; {1927} 1 Ww. WwW. RK, 
380.—CAN., 

aaiv. ——.]—A father has an in- 
alicnable right to the custody of his 
minor son, 








unless there are over- 
whelming circuinstances to the con- 
trary.— ABDUL Aziz KHAN v. NANHE 
-+—Re SIMoNSON, SIMO 

SON wv. SLAATEN (Sask.), [1927] 
D. L. R. 543.—CAN. 

aa vi. -+—On an application br 
a father to obtain from the mother 
custody of an infant son from six to 
seven years old, where there were no 
allegations of moral impropriety on 
either person’s part :—Jield: although 
from the point of view of the present 
happiness of the child, the ct. might 
hesitate to remove him from the cus- 
tody of the mother, the paramount 
consideration of the future as well of 
the present welfare of the child, who 
was just approaching a time of life 
when a father’s care & guidance would 
be all important, required that he 
should be in the custody of the father. 





aa Vv. 





1170. Add. Annotation :—Refd. Re Carroll 


Vol. XXVI.—-Infants. Cases 1170—1246. 


» [1931] | 1286. Add. Annotation :—Refd. Re Carroll, [1931] 


1 K. B. 317. 1K. B. 817. 

1174. Add. Annotation :—Refd. Re Carroll, [1981] 1242. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 317. 1 K. B. 317. 

1179. Add. Annotation :—Refd. Re Carroll, [1931] 1246. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 317. 1 K. B. 317. 


Part Xla.—Adoption. 


See Adoption of Children Act, 1926 (c. 29), & cases infra. 


PART XI. SECT. 4, SUB-SECT. 2.—GQ. 


o. Revsd., {1925} 1 D. L. R. 761; 
iA 1 W. W. R. 378 ; 19 Sask. L. R. 


oi,- -—./—Where a child, upon the 
death of its mother, had been placed 
temporarily by the father in the care 
of a near relative under an arrange- 
ment whereby he was to pay for its 
maintenance, but he had failed to 
keep up the payments, & upon his 
remar the relative refused the 
custody of the child to its father :— 
Held: in the circumstance, the father 
had not surrendered his ntal right 
over the child, nor had the prima facie 
prea that it was for the child’s 
enefit that it should be in the custody 
of its natural parent been displaced.— 
ge ue {1928] N. Z L. BR. 158.— 


PART XI. SECT. 4, SUB-SECT. 3.-—A. 


st. Child handed to father—d& in 
custody of father’s relations.j—A wife, 
living apart from her husband, met 
bim the street, placed the younger 
child of the marriage, a girl aged five 
months & at that time in a delicate 
state of healtb, in his arms, & left the 
child with him. The mother made no 
jnquirios as to the provision which the 
father was able to make for its care, 
nor did she afterwards make any 
inquiries as to ita wolfare. The father 
having died, the mother brought an 
action for delivery of the child against. 
relatives of the father, in whose caro 
the child had been placed by hit. 
Circumstances in which the ct. ordered 
delivery of the child to the mother. 
Semble: the mother had not aban- 
doned the child within Custody of 
Children Act, 1891 (c. 3).—M‘LEAN 
v. HaRvix, (1927) 8. C. 344.—SCOT. 


PART XI. SECT. 4, SUB-SECT, 3.—-B, 


b i. —— Adultery—lInterest of child 
first consideration.] oes by a 
wife ought not to be regarded for all 
time & under aj] circumstances as 
sufficient to disentitle her to access to 
or even to the custody of the children. 
The ct. will have regard to the par- 
ticular circumstances of each case, 
always bearing in mind that the henefit 
& the interest of the infant is the 

aramount consideration.—BOLTon »v, 

OLTON, (1928) N. Z. lh. h. 473.—N.Z. 


PART XI. SECT. 7, SUB-SECT. 2.-——A. 


es ice, 
appea ere. AISLEY, 
Ub. L. R. ri Siler 


o i— —-—.]—HRe HARDING, 
(1929) 2 D. L. R. 623; 63 O. L. R. 
518,—CAN. 


1221 i. Infant to be freed from 
improper restraint.|——The writ of habeas 
corpus is the proper remedy of a mother 
who wishes to regain possession of her 
child illegally kept or detained from hor, 
—STEVENGON wv. F [1925] 4 
D. L. R. 530; [ 

(1927] A. 0.211; 96L. J. 
136 T. 2 53 43 TT, L. Rh. 6.—CAN. 


PART XI, SECT. faeuecoeens 2.— 
« (6). 


1289 i. Nuree.J—The parents of a 
child placed it in the care of a nurse 
employed at an hospital shortly after 
its birth. The parents then had no 
home of their own, & were in poor 
circumstances, the mother was blind, 
& the father’s sight seriously impaired. 
When the child was about three years 
old, the parents had a home of their 
own, & though the child was well 
treated at the hospital the parents did 
not have free access to him, & were 
losing touch with him :—J/eld: the 
child should be handed over to the 
father.—Re Roarersa (1923), 19 Tas. 
L. Rn. 11.—AUS. 


sv. leelative—Entrusted with custody 
by father & mother.}—-Ki1veENKO 0. 

AGOD, 11928) 4 D. L. R. 955; [1928] 
8.C. R. 421.-~-CAN. 


PART XI. SECT. 7, SUB-SECT. 4. 


1262 i. Husband againat wife — 
Child out of the jurisdiction. |}—Upon an 
applIn. under Infants’ Act, R. 8S. Q., 
c. 186, by the father of an infant, for 
an order for the custody of the infant, 
it was held as the infant waa not at the 
time resident in Ontario, the Supreme 
Ct. of Ontario had no jurisdiction. 
As the procedure undor Infants’ Act 
is an alternative procedure to the 

rocedure by writ of habeas corpus, 
che jurisdiction must be limited to cases 
where o writ would be granted; & a 
writ will not be granted where the 
ager directed to be produced in ct. 
without the jurisdiction. It is only 
in extraordinary circumstances that the 
ct. will appoint a guardian to an infant 
who resides abroad, & has no property 
in the jurisdiction ; & in this case the 
circumstances were not 80 extra- 
ordinary as to call for the exercise of 
this jurisdiction. Re SHanp, (1928) 
2D.L.K.981; 62 0. L. R. 145.—CAN. 


PART XI. SECT. 8, SUB-SECT. 3. 


e i. Grounds for setting order 
aside—Order signed by two justicea— 
Only one present at hearing.|)—Re 
MAILMAN, {1927] 2 D. L. R. 529; 47 
Can. Crim, Cas. 106; 659 N. 8. R. 61; 
subsequent pean. (1927)3 DL. R. 
1111; 59 N. 8. R. 384.—CAN, 

eii, —— Mistrial.]—On appeals 
by a father from orders e on 
potitions under the Act respecting the 
Adoption of Children, kK. S. B. C, 1924, 
c. 6, whoreby his infant children were 
taken from his custody & control] & 
given for adoption into the care & 
oustody of the ae ag tees petitioners :— 
Held: there been a mistrial & 
anew hearing was ordered.— PAINTER 
vw. MoOCasn, SHEPPARD v. McOABE, 
{1928/2 D. L. R. 13: [1928] 1 W. W. R. 
149; 39 B. C. R. 249.—CAN. 

sw. Implied right of further applica- 
tion—Necessily for c é€ of circum- 
stances.)—The principle that orders as 
to the custody of children sre subject 
to further application & are to be 
treated as if expressed to be made 
** until further o ”? does not enable 
applications for oustody to be made 











from time to time under the same 
circumstances as those which existed 
at the time the existing order for 
custody was made. An order award- 
ing the custody of a child is subject 
to the doctrine of ree judicata with 
respect to al] questions affecting the 
matter up to the time it was rendered. 
If, however, a change is shown to have 
arisen in the circumstances of the 
parties since the order was made 
which warrants a reconsideration of 
the question, the ct. will not be bound 
by the order, but will use its discretion 
in view of the altered conditions, 
always keeping in mind the fact that 
the welfare of the child is the para- 
mount consideration.— WALLIS Oe 
WaALuis & GRANT, [1929] 2 D. I. HR. 
253; 1 W. W. R. 631; 23 8. L. R. 
489.—CAN. 

sx. Order not final.j]--An order for 
custody of an infant is never final in 
the sense that. it. cannot be changed &, 
while it is better for an infant generally 
that its custody should not be changed 
back & forth, yet it is much more 
desirable that it should be changed 
than that it should remain where if. is 
not in the best interest of the child 
that it should be.—CaIRns ». CAIRNS 
(No. 2), (1932] 1 W. W. R. 364; 1 
D. L. R, 774 5 26 Alta. L. R. 145.— 


PART Xia. 


sc. Effect of-—Under Adontton Act.}+—- 
He WV AnRE (1926), 37 B.C. R. 322.— 

sf. By agreement.}—Under Child 
Welfare Act, C. A., 1924, c. 30, as 
amended in 1926, o. 4, 8. 15, a person 
who, when a child within the said Act, 
was adopted under an agreement 
entered into prior to Sept. 1, 1921t 
between a person having his or her 
legal guardianship, & the adopting 
piglets bas the same status, including 
he right of inheriting from his or her 
foster parents dying after said amend- 
ment,except as to property expressly 
limited to heirs of the body, as if he 
or she wero their child by natural 
birth, whether or not said adopted 
person was a “ child ’’ when the amend- 
ment came into force, & is, therefore, 
to be deemed the child of the foster 
parents for the purposes of Life Insur- 
ance Act, C. A., 1924, c. 99. The Act 
does not, however, create a new canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
niece of the foster father’s wife, & his 
will, after making provision for said 
adopted daughter by name, gave part 
of the residue of his estate to his & 
his wife’s next-of-kin, the daughter 
took under the residuary bequest as 
his wife’s niece & not as testator’s 
child.—_ Re Scorr KstTatTe, [1928] 1 
W. W. R. 168.—-CAN. 

sz. Registration of adoption.|—An 
authority to adopt was presented for 
registration by the optive son’s 
natural father, who was then his nearest 
male agnate, treating the son as having 

assed into the adoptive family. 
Registration was effected, the register- 
ing officer having satisfied himself, as 
required by sect. 41, that the pereon 


Cases 1257—1481. 
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Part XII.—Religion and Education. 


1257. Add. Annotation :—Refd. Re Carroll, [1931] 


. 817. 


ee Annotation :—Refd. Re Carroll, [1981] 


. B. ° 


1262, Add. Annotation :—Refd. Re Carroll, [1931] 


1K. B. 817. 


1266. Add. Annotation :—Refd. Re Carroll, [1931] 


. B. 317. 


1269. Add. Annotation :—Refd. Re Carroll, [1931] 


1 K. B. 317. 


272a. * — RADCLIEYE 
(1852), 18 L. T. O. S. 816. 


1274. Add. Annotation :—As to (3) 
Carroll, [1931] 1 K. B. 317. 


1802. Add. Annotation 
Carroll, [1931] 1 K. B. 317. 


1306. Add. Annotation:—As to (2) Refd. 


READETT 


Refd. Re 


:—As to a Refd. Re 


Carroll, [1931] 1 K. B. $17. 


Part XI1l_—Guardianship. 


1482, Add. Annotation :—Refd. Re Carroll, [1931] 


1K. B. 317. 
1441a. 





against 


presen was entitled to do so 
according to sect. 40, & it not having 
been objected that he was not so 
entitled :—Held: the document was 
duly registcred, since the natural 
father, as the adoptive son’s nearest 
male agnate, was the proper person to 
act as his “natural guardian in the 
absence of any guardian judictally 
appointed; further, that any doubt 
upon the tacts bagi removed by the 


certificate of the rails officer. 
—VENKATAPPAYYA v. ENKATA 
ales Rao (1928), I. L. R. 52 Mad. 


sa. Adoption order—Form or een eed 
wot. show facts g re, 8.) 
ite MOMBROQUETTE = a) (roe) 2 
D. aw 794; 51 are 218. 
sb. Power of court to change name .j— 
Re X., [1930] 3 W. W. R. 640.— CAN. 
sd. EKxemption from succession duty.) 
—The child in question herein :— 
Held: to be one to whom testator in 
question stood for not less than ten 
years immediately prior to his death 
**in the acknowledged relationship of 
@ parent,”’ within sect. 2 on Succession 
Duty Act, R. S. B. C. 1924, &, there- 
fore, the amount going to her under his 
will was entitled to exemption under 
sect. 4 of said Act.—REDMOND v. A.-G. 
FOR BRITISH COLUMBIA, [1931] 3 
W. W. 1k. 18; 44 B.C. R. 390.—CAN. 


PART XII. SECT. 1, papa 2. 

1265 vi. prejudicial 
to child. Faisal Tavnin “1981), 60 
ae R. 409.—CAN. 

ki. —— Nol interfered with—K ffect 

of Child Welfare Act, C. A., 1924 (c. 30), 
88. 2, 186.J—Zve SKALESKI. POPHAM ¥. 
BERTRAND, re Db. L. R. 781; [1927] 
1W. W. R. 355; 47 Can. Crim. Cas. 81; 
36 Man. L. R. Dt GaN 


PART XIII. SECT. 1. 
ex. ne oo R.S.S., 1920 (c. 155), 
ESTATE, attr 3 D. L. R. 1087; 
{1927} 2 W. W. R. 607; 21 Sask. mt R. 
po eaertcn 





Datta ss 


-}+-Re SHERWIN 
Eerire, a LANGLEY one i es 
609 ; 21 Sask. L. IR. 644. SAN. ° 


PART XIII. SECT. 2. 
sz. Surviving parent.)— Although 


Necessity for citation of next-of-kin of 
minor.]—The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
the mother in reference to the 
validity of the will of the minor’s father, 
without first citing the mother to show cause 


why such an appointment should not be 


made.—Jn the Goods of JENKINS (1869), L. R. 


OT te Relations Act, 1927, ca 4 
(AJta.), does not expressly provide 
that ‘where only one poe is ie 
that parent shall be the poaret 

obvious inference from i powiitce 
is that so long as the surviving parent 
is a fit & proper person to ‘have the 
guardianship, tha parent is the 

‘guardian appointed or constituted 
by the Act,’’ & the power given by 
sect. 64 be the ot) to fee Vou a eeanedian 
does an ga eo RELA- 
TIONS KABREK, 
cae B ie oes} 3 We W. RR. 


sa. Pay hea 4 iF ade -}—Sect. 24 of 
Infants Act, S. 1920 (c. 155), asa 
amended b 1825-26 (c. 42), provides : 
“On the death of either parent, the 
surviving parent shall be the guardian 
of their infant children —Held: this 
sect. appoints & Sonstitutes the sur- 
viving parent the guardian without an 
order from the ct. being necessary, & 

being so appointed & constituted. the 
guardian has the charge & manage- 
ment of the estate un Be sect. 28 of 
said Act; & manageinent of the estate 
includes “authority to receive it.—He 
ees ee 3 W. W. R. 229; 4 
D. L. R. 1011.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 4. 


1877 i. Necessity for obatc.) — 
Held: not necessary.—Re PRITOHARD, 
{1930} 2 W. W. R. 112; 4D. R. 


1030; 248. L. R. 480.—CAN. 
PART XIII. SECT. 5, SUB-SECT. 1.—A. 


li. ——— Jurisdiction to appoint 

when ents de ]—Zte STEELE, 11930] 
2D. L. R. 212 role 

sb. Calcutta Sup eme Court.}—On 


Hs = ones Sassou on: rs 
eing appo guardian ) 
person & property of the teat 
ing no opposition on the part of any 
other relation of the infant :—Held : 
the Charter of the Supreme Ct. gave 
that ct. all the Bowers of the of 
Chancery in Englan Al Sta ed by 
clause 25 thereof | and the Supreme Ct. 
jected be authorised to appoint 
& keepers for infan 
heir estates according to the order 
England. Since Guardian 


igh Ctz., 
his ct. had power to make the order 
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Tiga Ct. tn made: by t y the father to. the 


1P.& D. 690; 388L. J.P. & M.72; 211. T. 
300; 33 J. P. 712. 


1448. Add. Annotation :—Generally, 
Carroll, [1931] 1 K. B. 317. 


1491. Add. eee :—Refd. Re Carroll, [1931] 


Refd. Re 


or.—fte TARUNCHANDR4 GHOSH 
oceans T L. R. 57 Calc. 533.—IND ° 


PART XIIL ances SUB-SECT. 1.— 


3 iil. .}—Guardians & Wards 
rt VUE of 1890, clearly shows that 
the ot. can exercise its jurisdiction to 
appoint a guardian of the person of the 
minor even if he be possessed of no 
pas Sere eat pv, WALTER (1927), 

1. L. R. 55 Cale. 731.—IND, 

m i. .}—Where the husband is 
domiciled in Alberta at the time an 
action for elvorwe is begun the Supreme 
Ct. of Alberta has jurisdiction in such 
action to make an order awarding the 
paoackes A of the children to the mother 
even though they have been removed 
by the father to a foreign state & are 
resid therein at the time of the 
appln. for the order; & will where the 
merits warrant it make such an order 
hcl Sa it oppes that under the 

aws of said te the order will be 
pecoraeen as valid by the cts. See 
-—-GOFO OFORTH, (1929) 1 
D. lL. mm BR : 1998) 3 W. W. R. 483. 
—CAN. 


ine: Not infant having interest in 
of undivided Mitacshara 

Family: GHARIB-UL-L4H v. KHALAK 
SINGH (1903), 19 T. L. R. 447, P. C.— 








PART XIII. SECT. 5, SUB-SECT. 2. 


sd. Consent of o guardian~—-W ith- 
ae of. }-~—Fte ee TION ACT, 
Cia te [1927] 2 a R. gt ‘ 
(load Ww . W. R. 137) ;: ” 38 B.C. RR. 


PART XIII. SECT. 5, SUB-SEOT. 3.—A. 


1456 i. Die sont ludoe Nae 
Sered with unlesa erroneously exercised. | 

—Re STONE “e. BALMAIN” (1929), 1 
M. P. R. 192.—-CAN. 


1468 ili. ——- ———..}——It is not the 
practice of the ct. to appoint a married 
woman sole of o on chil- 
318.—N.Z 
; #6. chur rok Men obwitntandine 

autory ~—-Notwithstanding 
tho provision sects. & 28 of 


24 
Infante rere i. 8. 8. 1940. Pine peeved? 
constitu aren 
of infant ohildren their iy cuaedian & 
conferring authority on him or her 


Vol. XXVIII.—Infants. Cases 1582—1061a. 


Part XIV—Legal Proceedings. 


1582. Add. Annotation :—Refd. Cooper v. Dum- 


mett (10980), 70 L. Jo. 394. 
1568a. ——.]——- PRACTICE 





e e « 


1751. Add. Annotation :—Refd. Re Clayton’s Petn. 


(1927), 48 T. L. R. 659. 


1771. Add. Annotation :—Consd. Re Picton, Picton 
v. Picton, [1981] W. N. 254. 

1772. Add. Annotation :—-Consd. Re Picton, Picton 
v. Picton, [1931] W. N. 264. 





1772a. ———. +-HULBERT 
{1931} W. N. 171, C. A. 


as such to tako charge of & mana 

their estate, the ct. still has juris- 
diction mako an order, on the 
application of such parent, appointing 
him or her to act as gua n, under 
bond, for the purpose of receiving 
certain moneys payable to the children. 
—Re CLASON TATH, [1931] 1 
W. W. R. 504; 2D. L. R. 630.—CAN. 


sf. Individual, not corporation.]—In 
appointing a guardian of the property 
of a minor the capacity & fitness of the 
individual have to be taken into con- 
sideration. It is for this reason that 
an individual only is appointed, by 
the ct., as guardian.—ASHALATA RAY 
ve. SOCTETY FOR THE PROTECTION OF 
OHILDREN IN INDIA (1930), I. L. QR. 
58 Calc. 15.—IND. 


PART XIV. SECT. 1, SUB-SECT. 1. 


sh. Consent or authority of next friend 
of infant plaintiff—Necessily for.]— 
RYAN »v. TRASK (Alta.), [1926] 1 
W. W. R. 772.—CAN. 

sr. Supervening insanity of infant. }— 
A pursuer in minority, to whom a 
curator ad litem had been appointed, 
became insane pendente lite :—THleld: 
as the pursucr on becoming insane 
ceased to have any persona standi in 
judicio, procedure taken by tho curator 
after incapacity had supervencd was 
incompetent.---MOODIE v. DEMPSTER, 
(1931] S. C. 543.-—-SCOT. 


PART XIV. SECT. 1, SUB-SECT. 2.—B. 


k i. ——.]—-STOCKTON v. WEBB, 

sj. Action without nezt  friend— 
A ppcunanie by defendant—-W aiver. }— 
Tho bringing of an action by au infant 
without a next friend is only an 
irregularity, which will be waived by 
an unconditional af age by doeft.— 
HUBER v, SZKLES SzZELES, [1929] 3 

kL. R. 1938; 2 W. W. RR. 11; 23 
S. L. R, 499.-——-CAN. 


PART XIV. oe cea 2.— 


1605 i. Power to compromise—If for 
benefit of infant.}—Pltf., an. infant, 
suing by his next friend, was given 
judgment in the county ot. for $529 
damages & costs. Doft. told the next 
friend that he, deft., was sure to win 
on the appeal, 

© ne 


ae aa osed a settle- 
ment. T xt friond being alarmed 


by doft.’s statement signed a settle- 
ment on the following day in the 
presence of deft. & the latter’s solr., 
whereby, in considoration of the 
abandonment of the appeal. the judg- 
ment was reduced b 50 & deft. was 
ven time for i paymont. On 
eft.’3 appin. an order was made 
confirming the settlement & setting 
aside the execution. On ap there- 
om ee : the orcer aba ery 
set aside.—TRUEN v. BOZYN 
3D. L. BR. 484; [192812 W. W. R. $40; 
87 Man. L. R. 363.——-CAN. 


1772b. 


+«}—Re Picron, PIcron v. PICTON, 


[1931] W. N. 254. 


Nore, ([(1926} 


pointed.” 


v, THURSTON, (1796), 2 
N.P 


PART XIV. SECT. 1, SUB-SECT. 6. 


sk. General rule.J—Where a suit is 
brought by a minor pltf. to the know- 
ee of, & without objection from, 
deft., & pltf. becomes a major before 
the suit is heard & decided, it is not 
a nullity, & is maintainable.—FuLi 
BIBI vw. KHokat MONDAL (1927), 
I. L. R, 55 Calc. 712.—IND. 


PART XIV. pret 1, SUB-SECT. 10.— 


h. Revad., 4 A. R. 449. 

sl. Applications as to property.}—On 
ape enens respecti the property 
of infants costs must be ae down 
the cheapest & most expeditious pro- 
cedure adopted. Where there is a 
choice as to the mannor of procedure 
& the more expensive procedure is 
taken, the solr. can recover only those 
costs which would have been allowed 
him had the cheaper procedure been 
folowed.—Royan Trust Co. v. 
BONSALL, [1925] 3 D. L. R. 141; [1925] 
aes WwW. R. 103 4 19 Sask. L. Rh. 513.— 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 
1818 1. Necessity for separate repre- 
ion.}—SHAIK ABDUL KARIM p. 
THAKURDAS THAKUR (1928), I. L. T. 
- i. ——.}— JONES v. GIBBONS, 
(1929) 4 D. L. R. 1067; 40 B.C. R. 
65.—CAN. 





PART XIV. SECT. 2 
B. (a) 
am. Infant for whom appearance not 
entered.|\—Held: it is competent to 
appoint a curator ad litem, to a pupil, 
called as defender in an action, for 
whom appearance haa not been entered. 
—DRUMMOND’S TRUSTEES 0. PEEL'S 
TRUSTEES, [1929] S. OC.’ Ct. of Sess.) 
484.—SCOT. 


PART XIV. SECT, 2, SUB-SECT. 2.— 
B. (a) i. * 


sn. Guardian responsible for document 
or transaction on tohich action founded. ] 
— VENKATASOMESWARA RAO v. LAKSH- 
Nae (1928), I. L. R. 62 Mad. 


PART XIV. saa 2, SUB-SECT, 2.— 

1856 1. Power to consent—T'o decree.) 
—KUMAR GANGANAND SINGH v. Maua- 
RAJAH SIR RAMESHWAR SINGH Bana- 


pur, No. 19161, poat. 

sx. Duration _of apnointment.}—A 
guardian ad litem appointed for a 
minor deft. by the trial ct. continues to 
represent him in all stages of the lis, 
until such guardian has bocn _per- 
mitted to retire, or been removed, by 
the ct.; & it is he alone who can file 
an appeal on behalf of the minor.— 
LataFAT Att KHAN v. MUHAMMAD 
iri Kran (1929), I. L. R. 52 A. 
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pee ones 2.— 


1841. For “ Pitf.’s solr. ought to be appointed ’”’ 
read ‘' Pltf.’s solr. ought not to be ap- 


1952. Add. Annotation :—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 


1961a. Liability to solicitor employed by him— 
General rule.|—-MARNELL vu. 


PICKMORE 


sp. 472; 170 BE. R. 424, 


PART XIV. SECT. 2, SUB-SECT. 5. 


98 i, ——.}+—Hrwetr v. SMITH, 
{1927} Ss. A, Ss. R. 338.—AU: e 


PART XIV. SEOT. 2, SUB-SECT. 7.—A. 


1916 i. ——— Where fraud or collusion 
can be alleged.J—A suit by a minor to 
set aside a consent decree, on the 
allegation that a fraud. was practised 
not on the ct. but on himself, is main- 
tainable. 

It ia the duty of a guardian ad litem 
to be as vigilant in guarding the 
interests of the minor as he would be 
expected to be if his own interests 
were involved, & the ct. will ordinarily 
relieve the minor from the offect of a 
consent decree & give him an oppor- 
tunity to defend the suit, if the guardian 
did no more than put his signature to 
a petition of compromise without 
considering for himself the question 
of benofit to the minor. But the ct. 
will not allow a minor to avoid a 
consent decree, if, in the circumstances, 
it considers that the settlement was for 
the benefit of the minor.— KUMAR 
GANGANAND SINGH v. MAHARAJAR SIR 
RAMESHWAR SINGH BAHADUR (1927), 
I. L. R. 6 Pat. 388.—IND. 


gi. —— Negligence of quardian ad 
litem.}—‘* Gross negligence,”? which 
may be interpreted as culpable neglect 
of the interests of a minor deft., on 
tho Rent of his guardian ad litem will 
entitle the minor to the avoidance of 
proceedings taken against him. The 
negligence must be such negligence as 
leads to the loss of a right which, if 
the suit had been defended with due 
must have been successfuily 
asserted.——-BrRIgJ RAJ oe. RAM SARUP 
(1925), Ts L. R. 48 All. 44.—IND. 
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1922 ii. ———.]—-CLIBBORN v. FOR- 
STALL (1843), 5 I. Eq. R. 531.—IR. 


1922 iii. ———.}A decree for a sale 
in a mtge. cause ought not beak tbe the 
infant a day to show cause. LINTON 
te pean pe (1844), Drury femp. Sug. 


1922 iv. .}—A day to show cause 
ought not to be given to the minor.— 
HUTTON v. MAYNE (1846), 3 Jo. & Lat. 
586.—IR. 

1922 v. .--A final order of 
foreclosure should reserve a day for 
infant deft. to show cause.—-LONDON 
& CANADIAN LOAN & AGENOY Co, 2. 
EVERETT (1881), 8 P. K. 489.—CAN. 


1922 vi. Infant need not show cause— 
Ontario practice. }—It is not now neces- 
sary in a judgment for foreclosure that 
@ day should be reserved for an infant 
deft. to show cause. The rights of 
infants are protected by the Official 
Guardian, who in foreclosure actions 
has the right to ask for a sale by the ct. 
—KerEmr v. BEATris, [1929] 1D. L. R. 
55; 63 O. L. R. 176.—CA e 
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2027. Add. Annotations :—Apld. Greenway. A.-G. 
(1927), 44 T. L. R. 124. Refd. Hearts of 1K 


. B. 317. 


2069. Add. Annotation :—Refd. Re Carroll, [1981] 


Ng Assurance Co. v. A.-G. (1931), 47 T. L. R. br ia ar cad :—Refd. Re Carroll, [1931] 
2088. Add. Annotation :—Refd. Re Carroll, [1931] 
2030. Add. Annotations :—As to (1) Refd. Re 1K. B. 817. 


Lanyon, Lanyon v. Lanyon (1927), 43 T. L. R. 
As to (2) Consd. Re May, Eggar v. 
May (1931), 47 T. L. R. 615. 


714. 


2167a. ——- ———.|—-Re OLivn (1863), 
567; 11 W. R. 819. 


8 L. T. 


See, also, No. 785, ante. 


Part XVIl—Protection of Infants. 


2196. Add. Citation :—28 Cox, C. C. 43. 


PART XIV. oe SUB-SECT. 10.— 


so. Official guardian—Defending as 
guardion fy le aR gab ptoe again 
capable o eguarding infant’s rights. 
—Although under Official Guardian 
Act, R. S. A. 1922, c. 22, the Offi 
Guardian becomes a guardian ad litem 
on being served with the statement of 
claim in an action against an infant, yet, 
since by a plying to the ct. he may be 
relieved of his position as guardian ad 
litem where there is a natural & legal 
guardian capable of safeguarding the 
infant’s interests, he incurs the personal 
liability for costs of an ordinary 
guardian litem where, instead of 
applying to be so relieved, he secs fit 
to defend the action—SHEPPARD v. 
ROBINSON, (es) 3D. L. R. 347; 
{1928] 2W. W. R. 235; 23 Alta. L. R. 
461.— CAN. 


PART XVII. SECT. 2, SUB-SECT. 8. 


sy. Causing child to be in danger of 
becoming immoral—Sufficiency of evi- 


dence -— Parents unmarried.J—R. v. 
OKRAINETZ, [1930] 1 W. W. R. 826; 
53 Can. Cc. Cc. 340.---CAN. 

that the father & mother of an ille- 
gitimate child are living together in 
adultery in the home where the child 
is, is not sufficient to support a con- 
viction where there ia no evidence that 
the child’s morals are endangered by 
the adultery.—-R. v. VAHEY, [1932] 
O. R. 211: 3 D. L. R. 95.-—CAN, 


sh. .}—A conviction 
under sect. 215 (2) of the Criminal Code 
is not justified without proof of In- 
dulgence in sexual immorality & 
indulgence, which must be shown to be 
such that it would be apparent to a 
child capable of understanding.—R. v. 
FASTMAN, [1932] O. It. 407.--CAN, 


sd. Contributing to child becoming 
juvenile delinquent—What must be 
prowved.}\— Before a person can be held 
guilty under sect. 33 (b) of Juvenile 
Delinquents Act, 1929 (c. 46), of an 
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act contributing to a child becoming a 
juvenile delinquent or likely to make 
such child a juventle delinquent, the 
child in question must have become a 
juvenile delinquent.—He Strom, [1930] 
1 W. Ww. R. 878 . 53 Can. C6. C. 224.— 
CAN. 

sf. Child growing up without parental 
control. }—It appearing that a girl of 
15 yoars was allowed to run the streets 
at uight, & there being abundant 
evidence of her misconduct with men: 
—Held: a istrate was justificd in 
finding that e waa “ growing uP 
without salutary parental control & 
education ’’ within Cbildren’s Pro- 
tection Act, ht. S. 0., 1927, sect. 1 (9) 
(vili), & was a neglected child within 
ne ca ad I. M. (1930), 66 O. L. R. 


PART XVII. SECT. 5. SUB-SECT. 1. 
ni. —— Liability of town—State- 


ment of claim.)—CHILDREN’AR AID 
SOCIETY v. NORTH SYDNEY, [1932] 2 
D. lL. R. 64.—CAN,. 
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Add. Annotation :—Refd. Blundy, Clark & Co. v. London & North Eastern Railway (19381), 
100 L. J. K. B. 401. 


Part Il.—vJurisdiction. 


5. 

14. Add. Annotatéons :—Aa to (1) Apld. Stevens v. 
Willing & Co., [1929] W. N. 53. Refd. Price 
v. Corpn. D’Energie De Montmagny, [1927] 
A. C. 363. 

20. Add. Annotation :—Apld. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

22a. 





.}—BEDDOW v. BEDDOW ue). 9 Ch. D. 
; 47 L. J. Ch. 588; 26 W. R. 570. 


ares a ene North London Ry. v. G. N. Ry. (1883), 


Refd. Thomas v. Williams (1880), 14 


obtained a licence. In an action to restrain 
defts. from so operating the service, defts. 
contended that the action for an injunction 
did not lie, the only remedy being the statu- 
tory penalty :—Held: the claim for an 
injunction was maintainable although the 
statute created a new offence & provided a 
penalty.—A.-G. v. PREMIER LINE, L@TD., 
[1932] 1 Ch. 303; 101 L. J. Ch. 182; 146 
L. T. 297; 48 T. L. R. 104; 75 Sol. Jo. 852 ; 
30 L. G. R. 126. 


Se ir’ o8a3) "Quarta il waneenc ered aoe ig den ad an 39. Add. Annotations :—As to (2) Consd. A.-G. v. 
(1801) 2 Ch. 209; Jackson v. Barry Ry., [1893] Ch 238" ener ar oan oe cn Bp ree 
36. ngs 06 inary 1 A. ae ri Pires Refd. Musical Performers’ Protection Assocn. 
, Deal pa radenanar os as Ltd. v. British International Pictures, Ltd. 
Performers’ Protection Assocn., Ltd. v. (1930) 46 T. L. R. 485 
British International Pictures, Ltd. (1930), : age ; . 
46 T. L. R. 485. 40. chaparral od :—Refd. a Raphael 
: a, ae ee \.-Q. Tuck, [1926] Ch. 667; Musical Performers’ 
sR FR Ps ces Sr pau Sa er a Protection Assocn., Ltd. v. British Inter- 
jurisdiction to grant an injunction although national Pictures, Ltd. (1930), 46 T. L. R. 485. 
the statute imposes a penalty, for example, 42, Add. Amnnotation:—Apld. A.-G. v. Sharp 
a fine, for the breach. The grant of an (1930), 99 L. J. Ch. 441. 
injunction is an additional or alternative . 
Feet iaty Tame, (LOST T Che ahs Gogo, 08 La dy Oh, 44, Reta. Musical 
234 ; AG T. L. R. 554; 74 Sol. Jo. 504; 28 Performers’ Protection <Assocn., Ltd. v. 
L. G. R. 518, C. A. British International Pictures, Ltd. (1930), 
Annotation :—-Consd. A.-G. v. Premicr Tine, Ltd. (1931), 46 T. L. R. 485, 
48-7. L. R104. 47. Add. Annotations:—Apld. A.-G. v. Sharp 
86b. ——- ———.]--The relators in this action had (1930), 99 L. J. Ch. 441. Refd. Salisbury & 


since 1928 operated a motor coach service 
between London & Aylesbury, & later under 
road service licences obtained under Road 
Traffic Act, 1930 (c. 48), s. 72 (1), & they 
alleged that defts. had operated a similar 
service on the same route without having first 


Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
kK. B. 566; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. I. R. 485; A.-G. ». 
Premier Line, Ltd., [1932] 1 Ch. 303. 


Part I1l—Interlocutory Injunctions. 


105a. S. P. GREAT WESTERN Ry. Co. v. Brryine- 


HAM & GLOUCESTER Ry. Co. (1844), 3 L. T. 
O. 8S. 317, L. C. 


118a. ———- ——.|—-NEw Nimwrop Co., 


Lip. v. 
PERUVIAN PACIFIC Ry., Lrp., INTERNATIONAL 
CONSTRUCTION & FINANCE SYNDICATE, Lirp. 
& CRANKSHAW (1907), 5) Sol. Jo. 737. 


PART I. SECT. 1. 


9 1. Where court cannot enforce P faci 
Slt j-—Law v. OTTAWA 

ee ScHOOL Boarp, [1928] 4 
L. R. 483; 63 0. L. R. 1.—-€ 


PART II. SECT. 1. 


sa. General rule.}—The discretionary 
power to grant an injunction must be 
exercised reasonably & in ats pogo 
with Rie fsa aeeenge principl 
PratrT SCREVECK (Sask.), {1 20) 4 ik 
DL. R. 11693, 71986) 3 Ww. W 
apa 


a 
— J}—KAULBACH . LBOruAR 
cséert 1 EB. L. R. 136.—CA 


PART II. SECT. 4, SUB-SECT. 1. 
36 Oi. “G. FOR 

AL BERTA v. LEES & COURTNEY, {1933] 
3 W. W. R. 533.—CAN. 


PART III. SECT. 1, SUB-SECT. 1. 
66 SO. Alternative method of 
operation possible.) — Defta. a the 
carrying out of certain buildin era- 
tions made use of mechanica “drills, 
which caused a noise, continuously 
during ordinary business hours, of so 
senfonine a nature as to make it 
ractical spe impossible for business to 
e carried on in a building owned by 
pitf. co. Despite the protests of the 
co,, no effort had been made by defts. 
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om mee | me 





to conduct their operations during 
hours when business would not be 
affected, or during ordinary business 
hours {n some less noisy method. Such 
an alternative method could be used, 
though only at an increase in the cost 
& duration of the eper ous :-—Held : 

defts. were bound to take, & had not 
taken, all reasonable eid errr to 
minimise the nuisance created by them, 
& the injunction should be continued 
until the hearing of the suit to restrain 
the use of the drills during certain 


8 pee nou rs.—-DAILY TELEGRAPTI 
. STOART ye 28 Ss. R. 
N. 8. 9. at 391: 45 N.S. W. W.N 48.—- 


Cases 178-—386. 


178. Add. Annotation :-—Refd. P. 
Insce. Corpn. (1929), 98 L. J. 


AND Empires Diarst SupPLEMENT. 
Scottish | 177. Add. Annotation :—Folld. Wall v. Exchange 


 B. 808. 


Investment Corpn., [1926] Ch. 143... 


Part IV.—Perpetual Injunctions. 
199. Add. Annotation :—Refd. Gottliffe v. Edelston, [1930] 2 K. B. 878. 


Part V.—Mandatory Injunctions. 
270. Add. Annotation :—As to (1) Consd. Howard, 298. Add. Annotation :—Refd. Grant v. Derwent, 


Flanders v. Maldon Corpn. (1926), 185 L. T. 6. 


Part VI. 


815. Add. Annotation :—Consd. 
(1930), 99 L. J. K. B. 587. 


$25. Add. Annotation :—Retfd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. 


59 ii, ———- ———_. }—- CUMBERLAND riKer 
= as yr v. MCDOUGALL (1911), 9 


aia Ill. SECT. = SUB-SEOT., 2.—B. 


.}—PR SCHEVEC 
(sas ), [1926] 4 D. ie R. 1169 ; 1926) 
. W. R. 657.—CAN. 


PART II. SECT; 1, SUB-SECT. 2.——C. 


77 xxiv. -~.}—-The <Apatco, 
Ltd., gave a debenture to M. to secure 
a certain sum, constituting a floating 
charge over all the assets of the co. 
present or future, & prohibiting the 
creation of any mtge. or chargo in 
priority to it. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase-moneyof certain 
goods sold to it by W., & constituting 
a floating charge over the assets 80 
ide mae sequently, W. recovered 4 

hes Sepia against the co. for portion 

e money secured by his debenture, 

& issued execution, under which the 
sheriff seized goods of the co. a 
claimed the goods & the sheriff itnter- 

leaded. M. then instituted a suit 

o restrain the sale of the goods by the 
8 heriff :—Held: an injunction should 
be granted to restrain the sale for seven 
days, with leave to either party to apply 
for the appointment of a receiver or 
receivers of the goods, to which they 
were peever yes entitled till the 
hearing of the —~MATHIESON v. 
W ALIEN (1928), 288. nk. N.S. W. 189 

6N.8 AGE. 


PART III. SECT. 1, SUB-SECT. 2.—D. 
ea Injury to eae cose 
PART ae SECT. 1, SUB-SECT. 2.—E. 


117 ——.}— MOORE, ETC. ¥. 

A.-G., ios. R R. 569,.—1R. 

117 xvii, -}+-DEFoREST PHONO- 
FILM OF CANADA, LTD. v. Famous 
PLAYERS OANADIAN eon ey {1929} 1 








D. L. R. 301; 31 Que. P. R. 278.— 
CAN. 

117 xviii. ——.)—McCaALLUM, SMITH 
Co., Lrn. ». DBETCHERMAN, [1932] 4 
D. L. R. 397.—CAN. 


sh. Injunction pea ee continuation 
of illegal course of conduct.}—Water 
Clauses Consolidation Act, 1897, & 
subsequent legislation in lieu thereof, 


Peech v. 





B. 588. 


requires that grants of use of water 
thereunder shall be circumscribed in 
the manner in which the licences held 


by deft. co. are stroonecdved 3 OE yet 
licences provide that the ated 
within which the power to be generate 

by the use of the water thereb 


may be sold, bartered or pede is 
an area within 50 miles of Rossland. 
Therefore the continuance of an interim 
injunction restraining deft. co. from 
cutting off said power, which it had 
been supplying to a co. beyond such 
area, was refused, since it would require 
it to continue an ill course of 
conduct.—GRANBY CONSOLIDATED MIN- 
ING, SMELTING & POWER Co. v. WEST 
KOOTENAY POWER & LIGHT et “we ees) 
4D. L. R. 724: Eieee) 3 WwW. W. 

ae yf th {1929} 2D. L. R G52; 5 

0.—CAN. 


PART IIl. SECT. 2. 


1941. Whether granted after decision— 
To preserve property pending appeal. |— 
Injunction to preserve rights pending 
an appeal, granted.—PREVEDOROS v. 
ehh ct (B. C.), [1927] 3 W. W. RR. 


194 ii. ——,}—Any judge of 
the Appellate Div. has the power to 
grant an injunction to preserve pro- 
perty eros an appeal to that Div. so 
that the acter aa 1 not be ye tae ws 
if -~-SPOONER OILS, LT 





SPOONER v, TURNER VATLEY Gas 
CONSERVATION BOARD A. Re eae 


ALBERTA (No. 2), TOR 
641.—-CAN. 

194 iii. .}—Defts. applied 
is pat pare to stay ran appeal 
ng of judgment, pending an app 
therefrom to the Supreme Ct. 
Canada. The ju ent, which ao 
drawn up & en before this appli- 
cation, ordiceed that the lands in 
question in this action be vested in 
pitfs. There was no reservation of 
any kind in the judgment :—Held: 
under the circumstances the ct. had no 
juriadiction to grant the injunction.— 
ANDLER 1. none (No. 2), (1833) 1 
W. W. R. 672; 3D. L. 210; 44 
B.C. R. 201. —OAN. 


PART IV. SECT. 1, SUB-SECT. 2, 
201 x. --—— OKBURN ¥. HAGER 
(1876), 24 Gr. 409.—CAN, 
PART IV. SECT. 4; SUB-SECT 4. 
217 vi. ——- ———.}—The ct. will not 
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RE OED 


[1929) 1 Ch. 390. 


Injunction quia timet. 


Best 382. Add. Annotation :—Refd. 
Co. v. Swansea Corpn., [1928] 


336. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Graigola Merthyr 


h. 235. 


grant an injunction to restrain the 
breach of a contract for the sale . 
delivery of future chattels, e re 
in an affirmative form, even Neti 
the contract so expressed involves a 
negative in substance, in a case where 
damages would be a completo remedy, 
where the contract is of such a nature 
that it cannot be specifically enforced, 
& where payment for the goods in 
aneion has not been late Se cae 
- CORRIGAN (1928), 28 S. FR. Ss. W. 
49 2; 45N. 8. W. WN. 1 Ais. 


PART V. SECT. 2. 


240 ii. .}—To entitle 

a to a mandatory injunction on an 
terlocutory application he must make 
out a strong prima facie case to the 
right which” he asserts & for active 
interference by the ct. If his right is 
reasonably cloar, & particularly if 
there exists an urgent & paramount 
necossity for the injunction in order 
to prevent serious damage to plitf., the 
injunction will issue before trial. — 
Pratr v. SCHEVECK (Sask.), 11326} 4 
Da 1169; [1926] 3 W. W. BR. 657. 











PART V. SECT. 3. 


sd. Injunction to remove buildin Wd, 
GILPINVILLE, LTD. ». DUMARESQ ( 
(1927} 1 D. L. R. 730.—CAN, 


PART V. SECT. 4. 


267 ii. .}—Mandatory injunction 
refused, where the injury complained 
of was capable of boing compensated 
by a small money payment, & it would 
be oppressive to grant a mandatory 
injJunction.—-CARPET IMPORT Co., LTD. 
9. BEATH & Co., LTD., [1927] N. Z. Li. R. 
37.—N.Z. 

267 ili. ——-.}—A person cannot one 
the ct. to sanction his wrongful ag 
allow him to pay monetary eb he 

) ay, be compere 
undo his wrongful act. 





India have a wi oe in n granting 
the injury to pltf.’s le 

Conant a 
injunction is oppressive on deft. & 
in pro 
filing the suit. i ne N 0, 


coer agape ee veg 
suc unction no rae 
righ is omall, 
mone 
matod, 
ecilally if there fivars-4 on pitf.’s part 
in roteating axed t the in ie r in 
OUHAS 
ae a BEGUM (Peo) (1928), 
L. R. 6 Ran. 456,— 


889. Add. Annotation :—Refd. es, hae Merthyr 
Oo. v. Swansea Corpn., [1928] 235, 


862. Add. Annotation :—As to (1) Refd. Graigola 
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rie Oo. v. Swansea Corpn., [1929] A. O. 


69. Add. Annotation :—Consd. Peech v. Best 
(1980), 99 L. J. K. B. 587. 


Part Vil—Damages in lieu of or in addition to Injunction. 


371. Add. Annotation :—As to (1) neve Coplovitch 
v. Williams (1929), 73 Sol. Jo. 484. 


888. Add. Annotation :—Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for india 
in Coundil (1927), 438 T. L. R. 617. 


401. Add. Annotation: —Consd. Rely-A-Bell 


ENteiae & Fire Alarm Co. v. Hisler, [1926] Ch. 


408. Add. Annotations :—As to (1) Apld. Price v. 
Hilditch, [1930] 1 Oh. 500. Refd. Horton’s 
Estate v. Beattie (1926), 42 T. L. R. 701. 
Generally, Refd. ge ake ay v. Manchester 
City Oorpn., [1929] 1 K. B. 583. 


Part VIIl_—Effect of Conduct of Parties. 


464. Add. Annotation :—Refd. Lynde v. Nash, 
{1928] 2 K. B. 93. 


469. Add. Annotation :—Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 


507. Add. rea tae :—Refd. Aldridge v. Wright, 
(1929] 2 K. B. 117. 


Ciivouravenieit by ee 
VITCH v. WILLIAMS (1929), 73 Sol. Jo. 484 


528. Add. Annotations :—Consd. Ariff 


5ita. 


v. Rai 
Jadunath Majumdar Bahadur (1931), 47 


T. L. a 238. Refd. Canadian Pacific Ry. 
Co. v. R., [1931] A. C. 414. 


551. Add. Annotations :—Refd. Grant v. Derwent, 


[1928] Ch. 902; Ohateworth Estates Oo. v. 
TFewell, [1931] 1 Ch, 224. 

568. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [19380] A. C. 209. 

572. Add. Annotation :-——Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

574. Add. Annotation :—Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

575. Add. Annotation :—Refd. United Indigo 
ae Co. v. Robinson (1931), 49 R. P. C. 
178. 

579. Add. Annotation :—Consd. Hyman v. Hyman, 
[1929] A. C. 601. 


Part IX.-—Against whom Injunction may be Granted. 
585a. Public official.) —-Rex Co. & Rex Researcu 608. Add. Annotation :- -Refd. The Jupiter (1927), 


CoRPN. v. MUIRHEAD & 
GENERAL OF PATENTS, No. 842a, post. 


Part X.—Matters in respect 


COMPTROLLER- 


137 L. T. 3383. 


of which Injunction may be 


Granted. 


618. Add. Annotation :—As to a re aes Peech v. 
Best (1930), 99 L. J. K. B 


paper bias bear 1, gaat ies 1. ao 


njury small. Ia BS rts ae down 


629. Add. Annotation :—Refd. 


Ex ear t aa Co. 
v. Jackson (1929), 99 L. J. 


PART IX. SECT. 38. 


profits-—- elfer v. pone 2 hting Co. that neral rule.J—~An injunction, 
ittough: defend mae liable to pent reece in lieu o unction may eich is in the nature of an execution, 
recoverable by party ag- be granted if the | injury to pitf.’s Ros will only be granted in se geen 
Seoed yn }—The 9 right to grant damages Tight is small, & capable of vere will not he gran th person 
fn addition to an injunction, is not estimated in money, can bo not f party to the aetion.— OORE v. 
ted bya atabte hich dipgo ual” eoppeneted bya pall opey A, Hash) fe afin 
a no recoverab le at the action 
pea , rson Where the would be von oe to doft. to grant aes X. SECT. 2, SUB-SECT. 2. 


f the p 
ct, fond. that p fa “were entitled to an injunct 


damages because deft. co. operated 

motor tehicles over routes to which 

pltfs. been piven a certificate 

wader Motor Carrier Act, it ordered Itf.’3 lot. —-CLA 
4 


an accoun 3) taken of the 


was applied herein, 
where pltf. sought a 
junction because of the encroachment 
of deft. ’s building on a few inches of 


LARK 
1D. L. R. 226 ; 
CAN. 


——~, ]—OHRISTIE v. FRASER 
(1800), ‘To 'B. € C. R. 291.—CAN, 


PART X. SECT. 2, SUB-SECT. 3.—A. 
sk. Enforcement of agreement to deliver 


mandatory in- 


2B.C. R. 7 produce to company. \—By the arts. of 

while po 0 a ebetin Te anticn assocn. of & CO., W business was 
& that this a amoun tbe paid asd : to market the fruit grown b 

—~LOUN SUTHERLAND MOTOR PART IX. SECT. 1. mem i was provided that each 

Bus 00. wernt "SEN. B. R. 7,——CAN. member should deliver to the co. 

ean wit pein ¢ a0aanGe o. : ad. Harbour Commissioners —Blast- ninet y five : per pont. onttn hi fruit 

JOHN Comms. (1931 )» os thereof should be ready, suitable & 


; (a). 
4111. Quantum of damage sustained 


HARBOUR 
M. P. R. 140.—OAN, 
71 


fit for harvesting or picking but not 
36* 


Cases 638a-—828a. 


688a. Enforcement of contract contrary to terms 
thereof.] — Injunction refused. — SAVAGE 
SourH AFRICA, LTD. v. LONDON EXHIBITIONS, 
Lrp. (1899), 43 Sol. Jo. 751. 

649. ant ee :—Consd. Re Wait, [1927] 1 


675. Add. Annotations :—Consd. Chatsworth 
Estates Co. v. Fewell, [1931] 1 Ch. 224. Refd. 
Torbay Hotel v. Jenkins, [1927] 2 Ch. 225. 


-]—Where a breach of a restrictive 
covenant causes substantial damage the ct. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice.—ACHILLI v. TOVELL, [1927] 2 Ch. 
243; 96 L. J. Ch. 498; 137 L. T. 805; 71 
Sol. Jo. 745. 


Add. Annotations :—Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co., [1926] A. C. 
108; Rely-A-Bell Burglar & Fire Alarm Co. 
v. Hisler, [1926] Ch. 609; Re Wait, [1927] 
1 Ch. 606. 

Add. Annotation :—Refd. Lord Strathcona 
fe Co. v. Dominion Coal Co., [1926] A. C. 


Add. Annotation :—Folld. Rely-A-Bell Burg- 

lar & Fire Alarm Co. v. Eisler, [1926] Ch. 609. 

Add. Annotation :—Refd. Crediton Gas Co. v. 

Crediton U. C., [1928] Ch. 447. 

Add. Annotation :—Apprvd. Lord Strathcona 

a Co. v. Dominion Coal Co., [1926] A. C. 
08. 

Add. Citations :—95 L. J. P. C. 

L. T. 227; 381 Com. Cas. 80; 

M. L. C. 585. 

Add. Annotations :—Distd. Ontario Jockey Club 

v. McBride, [1927] A. C. 916. Mentd. Torbay 

Hotels v. Jenkins, [1927] 2 Ch. 225. 


-| — WILLIAMS v. WILLIAMS (1817), 3 
Mer. 157; 36 EB. R. 61, L. C. 
Annotation :—Consd. Morison v. Moat (1851), 9 Hare, 241. 


785. Add. Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


677a. 
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718. 


716. 
717. 
720. 


7124. 713 134 


16 Asp. 





730a. 


later than a certain date in each year : 

-——~Held: the obligation imposed on 
each member of the co. was not one in 
respect of which the ct. should at the 
instance of the co. grant an injunction. 
——PAKENHAM haa hie Co., LTp. 
v. CrRossy, [1925] V R. 27 : 35 
Cc Le. R. 386; 31 erie L. R. 
13.—AUS. 


PART X., gai ih. SUB-SECT. 3.— 


acts, 


acts complained 





655 iv. Contract of agency.)— 
The contract in question which- wee 
between a fruit grower & 
assocns. for the marketing of the 
grower’s crops waa held by the ct. to be 
nothing more than a4 contract of agency 
not to be specifically enforced by way 
of injunction or receivership. — 
KELOWNA GROWERS' Excnanae & 
OKANAGAN UNITED GROWERS v. DE 
CAQUERAY (1922), 70 D. L. R. 865; 
{1922] 3 W. W. It. 1115.—CAN. 


810 v. 





always retained t 





655 iv. -j-—-Roas cv. eee 
NATIONAL RY8B., (1928) 2 D. L . R. 8803 
we ] an WwW. R. 940; 37 Man. L. n. 
proper: y. 
PART X. SECT, 4, SUB-SECT. 1.— heir intimation, 

- (a). 
hi ot 
sl. 7Z’o we illegal act — Un- Lrrabetne pact in 
authorised acts of servant.j—The ct. 
will not grant an interdict restraining 


the co. from doing certain illegal acts vottles :—Held : 
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on the mere ground that a servant of 
the co. has committed such acts when 
ee co. not only has not authorised 
such but has expressly pro- 
hibited its servants from doing the 


SOUTH AFRICAN AMALGAMATED JEWISH 
PRESS, LTb., £1929] A, AF. 


PART X. sania % ‘eam i 


n. Add * (1914), 20 B. C. R, 215.” 


PART X. SECT. 5. 
——-—.J}—A grocer kept 
on his premises a soda water fountain, 
from which he filled enipty aerated 
water bottles tendered 
members of the public. 
bottles so tendered 
bossed with the name of a firm of 
aeruted water manufacturers. The 
manufacturers {intimated to the grocer 
that, when wags 8 
e property in their 
bottles, & thut, in ara their bottles 
without their consent the 
partic ba in the {lle 
be grocer 
the manufacturers 
sought iuterdict. against his use of 
es. After a proof as to the 
which 
facturers allowed to their customers & 
to the public possession of their WaiTE’s 


thelr waters, thoy 


mombers of the 


ENGLISH aND Empire Diaest SUPPLEMENT 


750. Add. Annotation :—Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 


Add. Annotation :—Consd. Salisbury & Ford- 
ingbridge District Drainage Board v. are 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 566. 


Add. Annotations:—Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. R. v. Grain, 
Exp. Wandsworth Grdns., [1927] 2 K. B. 205. 


Add. Annotation :—Refd. Notley v. Birming- 
ham (Bishop) (1980), 99 L. J. Ch. 305. 


07. Add. Annotation :—Apld. Wing v. 
(1928), 44 T. L. R. 258. 


Cancellation of affiliation.) — a hag 
eae .—WING v. BURN (1928), 44 T. L. R. 


811. Add. Annotation :—As to (3) Refd. Ss ern 
Performers’ Protection Assocn. 
British International Pictures, Ltd. tr 
46 T. L. R. 485. 


818. Add. Annotation :—Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
oe Pictures, Lid. (1930), 46 T. L. R. 


829. Add. Annotation :—Refd. Putsman v. Taylor, 
(1927] 1 K. B. 637. 


829a. —— -]—~The first deft. entered 
the service of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any time thereafter ‘‘ divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to’’ pltfs.’ business. 
Upon leaving pltfs.’ service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, & he kept 
aw list of pltfs.’ customers in the district in 
which he travelled & divulged to a consider- 
able extent to the second defts. the terms 
upon which pltfs. did business :—Held: 
pe were entitled to an injunction against 
oth defts., an order for delivery up of papers 
& books & damages.— SUMMERS (WILI1AM) 
& Co., Lrp. v. Boych & KINMOND & Co. 
(1907), 97 L. T. 505; 23 T. L. R. 724. 


755. 


785. 


800. 


Burn 





808a. 





pablie were not precluded from 

cquiring a right to use the manu- 
fac urers’ bottles, & the tendering by 
members uf the public to the grocer of 
bottles embossed with the manu- 
facturers’ name did not certiorate the 
grocer that such bottles were in fact 
the property of the manufacturers, & 
the grocer was under no duty to the 
manufacturers to inguire into the 
history of each bottlo tendered to hisn ; 
interdict refused.—-LurrcH & Co., LTD. 
vy. Leypon; Barr & Co., Lirp. v. 
MacakoqHEGan, 1030, S. 0. 41; ; affd., 
47 7. L. .; 81 H. L.—SsSCOoT. 


PART X. SECT. 6. 


of.—GOLDSMID v. 
D. 441.—S., 


o him by am. Z'o restrain director & employee 
Among the from setting up rival busincses—d: 
were sone em- canvassin pire customers. }—The fact 
that. deft. had been a director & 


employee of pltf. co. held not to entitle 
it to an injunction restraining him, after 
he had resigned his employment, from 
carrying on a rival business for himself 
or from canvassing customers of the 
co, with whom he became acquat metotes 
during such employment, w 

had not takon away any written re he 
or other muterials aa to the 
co.’8 business & obtained by him in the 
course of his employment, although he 
continued to hold in the more legal 
sense position or gh tae — 


Auto TRAN v. 
WaltE, {1928} 3 W. W. R. Sater GAN. 


grocer was 
l use of their 
aving ignored 


the manu- 


839a. 


839b. aeNtse a e 


830a. -.J—In 1909, V. & Co., defts. 


in an action, were endeavouring to perfect 
a system known as the ‘“‘C. A. V.” system, 
for lighting motor cars by electricity, & the 
A. I., Ltd. who were pltfs., were licencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pltfs.’ dynamo 
in connection with the ‘OC. A. V.” system, 
agreed for one year that pltfs. should give 
defts. the “sole selling agency” for the 
dynamo, which was to be supplied at cost 
price; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
a commission of 10 per cent. on cost price, 
& the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or publishing these testi- 
monials, & moved for an_ interlocutory 
injunction :—Held: defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon apes terms, that there could not be 
impli from the agreement a_ contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 
poses, & that a fiduciary relationship had not 
been established between the parties as would 
have existed had defts. been in fact pltfs.’ 
agents.—ACCUMULATOR INDUSTRIES, LTD. v. 
va (O. A.) & Co. (1912), 29 R. P. C. 


835a, ——— —— Mining report.}—New Nrmop 


Co., Lip. v. PERUVIAN Paciric Ry., Lrp., 
INTHRNATIONAL CONSTRUCTION & FINANCE 
SYNDICATE, Lrp. & CRANKSHAW (1907), 51 
Sol. Jo. 737. 


Particulars. ]—- Plitf. 
in this action claimed an injunction to 
restrain deft.,. who had been in pitf.’s 
employment as works manager & chemist, 

who during his employment had 
acquired knowledge of secret processes 
for the manufacture of various articles 
made of rubber sponge by pltf., from dis- 
closing such processes. Deft. on this pro- 
cedure summons asked for further & better 
particulars of the secret processes :—Held : 
deft. was entitled to such particulars, but 
that they must be disclosed only to three 
experts not trade rivals of pltf., deft. himself 
& his legal advisers, & the order must be in 
such a form as to prevent the persons to 
whom the secret processes were communi- 
cated from disclosing them, & copies of the 
particulars must be returned to pltf. when the 
roceedings were closed.—SORBO RUBBER 
SPONGE PRopucTs, Lip. v. DEFRIES (1930), 
47.R. P. 0. 454 




















—-——~. |}— Pl tf. co., who were 
manufacturers of a variety of chemical pro- 
ducts, including a boiler disincrustant named 
‘“* Algaloid ’’ claimed that the latter was pro- 
duced by a secret process. They sought to 
restrain deft., who had been in their service 
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for some years & ultimately as works manager, 
from using or disclosing information obtained 
in their service. In particular pltfs. alleged 
that deft. was only enabled to make & sell 
a product ‘“ Descalit’’ by the wrongful use 
of information. Pltfs. also alleged that deft. 
had made & taken away copies or had wrong- 
fully carried in his memory extracts from a 
secret formule book. Deft. denied that 
there was any secret process & that he had 
wrongfully taken & used any information :— 
Held: deft. had not made or taken away 
copies of formule from the book, which in 
fact was a costings book, & deft. was not 
warned as to secrecy when he entered employ- 
ment in which he learned the processes with- 
out difficulty ; an injunction would not be 
granted to prevent using knowledge that had 
thus become his own; dishonest or sur- 
reptitious obtaining of knowledge would 
have been upon a different footing, but no 
obligation could be implied not to use know- 
ledged honestly acquired.—Untrep INDIGO 
CHEMICAL Co., Lirp. v. ROBINSON (1931), 49 
R. P. C. 178. 


Against public official.|—-Where a pub- 

officer, e.g., the Comptroller-General of 
Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
prima facie entitled to withhold from pub- 
licity, it is proper to restrain that public 
official from taking a step which would result 
in that information being disclosed.—REXx 
Co. & REx RESEARCH CORPN. v. MUIRMHEAD 
& COMPTROLLER-GENERAL OF PATENTS (19286), 
96 L. J.Ch.121; 186 L. T. 568; 44 R. P. C. 38. 





858a. Conversion of goods—Perishable goods. ]— 


Pltfs., who were an American co., carried on 
business as exporters of fruit. They had 
been exporting fruit from Colombia for many 
years, & they had a large number of contracts 
with the growers of bananas & dealt with 
about 97 per cent. of the exportable bananas 
in that country. Under those contracts the 
bananas which were to be sold to pltis. 
became the property of pltfs. as soon as they 
were severed from the trees. Defts. im- 
ported into England a cargo of bananas, 
under contracts which they had made with 
a co-operative society formed by some of the 
banana growers in Colombia, who desired 
to break down pltfs.’ monopoly & find 
another outlet for their produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by 
defts., were from growers with whom pltis. 
had contracts, or were from estates covered 
by those contracts, & they obtained an 
interim injunction restraining defts. from 
converting to their own use or otherwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agents : 
—Held: the order for an interim injunction 
was unsatisfactory & embarrassing, because 
(1) the bananas were perishable; (2) the 
order did not identify the bananas, dealings 
in which it was sought to restrain; (3) it 
did not order delivery to pltfs. The order 
must be varied by ordering the sale of a 
specified number of bananas to be selected.— 

NITED Fruit Co. v. FREDERICK LEYLAND 
& Co., Lrp. (1980), 144 L. T.97; 47 T. L. R. 
33; 74 Sol. Jo. 735, O. A. 


Cases 888-—958a. 


888. Add. Annotation :—As to (2) Refd. Musical 
Performers’ Protection cn., . wv. 
British International Pictures, Ltd. (1980), 
46 T. L. R. 485. 


904. Add. Annotation :—Refd. Tolley v. Fry (J. 8.) 
& Sons (1929), 46 T. L. R. 108. 


-]—A society, composed mainly 
of architects, was formed into a co. limited 
Py guarantee under Cos. Acts. By ite arts. 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the society, & 
paying a certain entrance fee & yearly 
subscriptions; & members were authorised 
to use the letters ‘‘ M. S. A.” as a professional 
designation. Deft., who was an architect, 
but had never been & was not a member 
of the society, used the letters ‘‘ M. S. A.” 
as & professional designation. The society 
brought an action against him for an injunc- 
tion, which he did not defend, & by its state- 
ment of claim alleged, among other things, 
that the continuous & exclusive use of the 
letters by its members had given the letters 
a& definite meaning & value in the minds of 
the public, & the use of them by unauthorised 
persons would damage the society. On 
motion for judgment in default of appear- 
ance :—~Held: pltfs. were not entitled to an 
injunction.—Socrery oF ARCHITECTS v. KEND- 
or (1910), 102 L. T. 526; 26 T. L. R. 


9062. 








906b. Use of professional designation implying 
membership—Of professional institution.]}— 
Pitf. society was incorporated in 1885, 
under Cos. Act, 1867, as a co. not for gain 
without the use of the word “ limited ”’ 
under licence of the Board of Trade. In 
1886 pitf. society recommended its members 
to adopt as their professional designation the 
use after their names of the term “ Incor- 
porated Accountant.’ By 1905 that designa- 
tion had come to mean to that section of the 
public who had dealings with accountants 
a member of the society, which, by its system 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft. association was incorporated 
under the Oos. Acts as a co. limited by 
guarantee. Shortly after its incorporation 
its council recommended its members 
adopt the designation ‘‘ Incorporated 
Accountant ’”’ with the addition of the 
abbreviation ‘‘ Lon. Assocn.”’ In an action 
by pltf. society against deft. assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
his business of accountant the designation 
‘‘ incorporated accountant,”’ & (5b) an injunc- 
tion to restrain deft. society from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 


PART X. SECT. 8, SUB-SECT. 4. 


““U. A.” } INSTITUTE OF CHARTERED 
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tion: — Held: the designation ‘“‘ incor- 
orated accountant”? was a fancy & not a 
escriptive term, & had come to denote 
. mem of the society, &, therefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 
entitled to maintain an on. Pitf. society 
had a pecuniary interest in preventing deft. 
assocn. from oe oe by representations 
& inducements held out to members of the 
professions, to reduce the status of pitf. 
society by conferring improperly an indica- 
tion of that status. ltf. society was entitled 
to the injunctions which it claimed. 
—Society oF AccountTants & AUDITORS 
v. Goopway & Lonpon ASSOCN. OF 
ACCOUNTANTS, Lirp., [1907] 1 Ch. 489; 76 
L. J. Ch. 884; 96 L. T. 826; 28 T. L. R. 
286; 651 Sol. Jo. 248. 
Annotation :—Distd. Society of Architects v. Kendrick (1910), 
102 L. T. 526. 
906c. —— After expulsion.]—Deft. took 
honours at the final examination for member- 
ship of the Institute of Chartered Accountants 
in England & Wales, but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft. continued to use letter-paper headed 
‘*Honours Final. Institute of Chartered 
Accountants.’’ In an action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft. 
was still connected with the institute :— 
Held; though deft. was entitled to state 
that he had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 
such a way as to lead to the belief that he 
was a member of the institute or was con- 
nected with it.—INSTITUTE OF CHARTERED 
ACCOUNTANTS OF ENGLAND & WALES v. 
HARDWICK (1919), 35 T. L. R. 8342, C. A. 
923a. ——— Misrepresentations—As to what took 
place in court.|—-GILLETTE SAFETY Razor, 
aoe v, PELLETT, Lrp. (1909), 26 R. P. C. 
928. Add. Annotation :—Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(LorD RUssELL, O.J). 


929a. Publication by newspaper—Commenting on 
matters in dispute.|—GuILDING v. MOREL 
BROTHERS, COBBETT & Sons, Lirp. (1888), 4 
T. L. R. 198. 


Sect. 30.—OTHER PURPOSES. 


959a. Bottles of manufacturer marked with name— 
Whether refilling by another person re- 
strained.|—Applts., who were manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 
property in them. Resp. was a grocer who 





lands in question so aituate that half 


. , . CCOUNTANTS OF MaNniITOBA v. BEL- of if waa on the portion nted to G., 

bi. Land bought with notice of prior amy, (1927] 8 D. L. R. 1071; [1927] & half on the portion devised to M. 
(ipod) 7 Tor Pe Re oT 4 Woe 2W. W. R. 106; 36 Man. L. H.453.— No specitic mention of the house was 
194 CAN. , aa A made either in the deed to G. or in 
: : th Ww poumuen ced in 


fi. 8. P. CaNaDIAN Pactirio Ry. Co. 

v. CALGARY (1887), 5 Man. L. R. 37.~ 
CAN. 

seized of ce 

PART X. SECT. 14, SUB-SECT. 2. 


906 i. Use of letters implying member- 
ship—Of professional institution— 


PART X. SECT. 27. 


937 vii. ———.}~—In 1883 W. igen 
rtain lands, conveyed 
thereof to G. in fee, ad 
yo metos & ; ° 
wards, died, having devised the other 
half to M. There was a house on the 


e will. - no 
defiance of G.'s protesta, to pt 

the half of the house aituate on the 
land devised to her, & G. applied in the 
present action for an injunction to 
» Gescribing the restrain Bame :— : 
bounds, &, after entitled to the reiief claimed.—Wray 
aati (1885), 9 O. R. 180.— 
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had no contractual relationship with apple. 
& he had in his shop a soda fountain 
means of which he supplied customers with 
aerated carpet thn a for co tion off the 
remises. The customers to bring a 
ttle or other receptacle, & in practice 
resp. filled it without examination & without 
inquiring into the customer’s right to use it. 
Occasionally applts.’ bottles were used in 
this way. In an action by applts. against 


Vol. XXVIII.—Injunction. Cases 958a—1346, 


resp. to restrain him from receiving from 
customers bottles marked with a rid eae name 
for the purpose of filling them with beverages : 
—Held: there was no duty on resp. to 
ascertain which bottles were applts.’ property, 
& the action failed.—Lerrcnh (WiLt1amM) & 
Co., Lip. v. Leypon; Barr (A. G.) & Co., 
LYrp. v. MACGHOGHHGAN, [1931] A. C. 90; 
100 L. J. P. ©. 10; 144 L. T. 2183 47 
T. L. R. 81; 74 Sol. Je. 836, H. L. 


Part X1.—Procedure. 


990. Add. Annotation :—Aa to (1) Refd. Vander- 
pant v. Mayfair Hotel Co., [1980] 1 Ch. 138. 
Add. Annotation :—Refd. Vande 
fair Hotels Co. (1929), 27 L. G. 
1000. Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge Sesiai Drainage Board v. pets 
. (1920), Ltd., [1927] 2 K. B. 


992. 


Tanning Co 
566. 


1028. Add. Annotation :—As to (1) Refd. Catton v. 
Ashwell & Nesbit (1927), 44 'T. L. R. 180. 


ant v. May- 
. 752. 


1184. Add. Citation :—2 R. P. 0. 73. 


1168a. Order must identify goods—Injunction to 
restrain dealing with part of cargo.]—UNITEp 
Froir Co. v. FREDERICK LEYLAND & Co., 
Lrp., No. 853a, ante. 


1208. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 


1216. Add. Annotation :—Refd. Horton’s Estate v. 
Beattie (1926), 42 T. L. R. 701. 


Part Xll—Breach of Injunction and Remedies Therefor. 
1846. Add. Annotation :—Refd. Boyce v. Morris Motors (1927), 44 R. P. C. 105. 


PART XI. SECT. 1, SUB-SECT, 1.—A. 
b. Hevad., 2 A. R. 226. 


PART XI. seed 1, SUB-SECT. 1.— 
B. (a). 


-.}—In an action 
brought by a ratepayer as pltf. on 
behalf of himself & other citizens in the 
municipality, except the mayor, alder- 
men, & councillors thereof, for declara- 
tions & an injunction reatraining the 
erection of a town hall, the A.-G. & the 
corpn. of the town were joined as deft., 
ee only relief claimed against the 

A.-G. being a declaration :—Held: as 
pitt. was interested only as one of the 
public, the A.-G. was a necessary pltf., 
& in the absence of special circum- 
stances the A.-G. bee weone joined 
as ai deft. —QURB A.-G. & 
BRIGHTON CORPN., (1928) 3, A. 8. RB. 
457.—AUS. 


PART XI. SECT. 2, SUB-SECT. 2. 


_ sp. Plaintiff—Having only equttable 

interest. }—Injunction granted.—BESIN- 

NETT v. WHITE, [1926] 1 D. L. R. 953 

afd.» (1925) 3 D. L. R. 560; 57 
L. R. 171 .—-CAN. 


Having mere intercesse 
Minty }—Pltf. having a mere intercsse 
termini is not necessarily debarred 
from m g an action for 
ialunction.—-MIDNAPUR ZAMINDARI & 
Co., Lrp Ram Kanat SINGH DEO 
Dakra SAHA (1925), I. L. R. & Pat. 80. 








968 vi. 


PART XI. seal 2, SUB-SECT. 3.— 


1086 i. ah of appearance—M ust 
[1929] 4 ~¢ aR 658,.—CAN. 


PART XI. SECT. 2, SUB-SECT. 3.—C. 


galt ‘a diese WA o Maia of 
ated (ssi 2 Gr. 5656.—CAN. 


PART XI. SECT. 2, SUB-SECT. 7. 


1083 {. The a dh ar Apelor 
ik full disclosure of facts.)}—YARMIE 
ho (1925] 2 D. L. R. 1215.— 


PART XI. SECT. 8, SUB-SECT. 1. 


di. S. P. Daympson & VANCOUVER 
TERMINAL GRAIN CO. wv. NORTH 
WESTERN DREDGING Co. & VANCOUVER 
HaRBoun Comms. (1925), 35 B. C. R. 
534.—CAN. 


PART XI. SECT. 5, SUB-SECT. 1. 


sv. Duration of injunction omitted 
from order—Right to amend.}—Deft 
who was employed by pltf., co venanted 
that he would not, in the event of the 
termination of that employment, 
directly or indirectly solicit or influence 
customers in a certain district for a 
period of three years. He committed 
a breach of the covenant, & pitf. 
brought an action clal an injunc- 
tion restraining deft. for three years. 
An interim order was made restraining 
deft. until a specified date, &, subse- 
quently, an order was made by consent 
whereby deft. was restrained from 
committing, or attempting to commit, 
any breach of the covenant, simpliciter, 
& without stating the period for which 
the order operated :—Held: the in- 
tention of the parties was to restrain 
deft. during the currency of the periad 
of prohibition stated in the covenant ; 
& the ct. had jurisdiction te score 
the judgment.—WARREN & Co., 
» LTD, & Rernewass, [1928] 8. rt ‘0. 29. 


75 


PART XI. SECT. 5, SUB-SECT. 2. 


sw. Judgment in default of defence.) 
—Where in an action for an injunction 
deft. fails to deliver a defence & plttf. 
e -miven judgment by default he should 
e granted such an injunction as the 
eats alleged in the statement of claim, 
which because of the absence of a 
defence must be deemed to be admitted, 
show him to be entitled to. aay Mia 
v. TI Bere CoaL Co., Lp. bas) 
{1929] 4 D. L. R. 1025; 3 W. (or 
44 AN. 


eto 
° 


PART XI. SECT. 5, SUB-SECT. 10.—A. 


fi. Sel a xk La granting appeal.) 
—WIN RY v. CAVERLEY 
(Man.), | [1927] i D. an R, 528.--CAN. 





PART XII. SECT. 2, SUB-SECT. 1.— 
A, (a). 


1349 ii, .}—The order of 
the ct. restraining a nuisance must be 
scrupulously obeyed; but where the 
director of deft. co. had stopped the 
noise during certain hours o in the 
ponte beliet that the injunction did 
not forbid the carrying-on of the co.’s 
business in ordinary worki hours 
with the same machinery & plant, the 
ct. did not make an order of committal 
ees ordered the man director to 

the costs of ths mo eg ta 
. Tarr, Lrp., (1930) N. Z. L. R. 36. 


a NZ. 
Breach doubtful. |—HOLDEN 


ei. 
v. RYAN (1913), 23 O. W. R. eye 
O. W. N. 668; 10 D. L. R. 90.—C 


PART XIII. SEOT. 5, eeimadl 2. 
KY v. 











1413 x —~——.}—PRIL 
ANDERSON (1931), 2M. P. R38 324.— 
CAN, 


Cases 1477-1540. 


1477. Add. Annotation :—Refd. Vande 
Mayfair Hotel Co. (1929), 27 L. G. 


PART XIV. SEOT. 5. 


sx. Taxation on Supreme Court scale. J 
—In an action in the Supreme Ct. o 
Ontario for an injunction restraining 
deft. from carrying on or being con- 


Part XIV.—Costs. 


ant v. 
. 752. 


cerned in any business similar to that 
of pltfe. in whose business he had been 
employed, & for damages unspecified 
as to amount, the judge granted the 
injunction sought, but awarded no 
damages. He directed that pltfs.’ 
costs should be paid by deft., but did 


76 


ENGLISH AND Emprre Digest SUPPLEMENT. 


1540. Add. Annotation :—Refd. Donald Campbell 
v. Pollak, [1927] A. C. 782. 


not give any special direction as to the 
scale of costs:—Held: pltfs. were 
entitled to costs on the Supreme Ct. 
scale.—DOMINION Toots LEAF Co. 9. 
rote Ns ae DL. R. 4263; 687 


Vol. XXIX. Cases 1—1654a. 


INNS AND INNKEEPERS. 


Part |.——In General. 


40, 


Raven, [1931] 1 K. B. 652. 

In the ‘‘ Held’’ paragraph for ‘ (2) defts. 
were not entitled because,” read ‘‘ (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 1863 (c. 4), s. 1, because.’’ 


Part Il—Duties and Liabilities of Innkeepers. 





1. Add. Annotation :—Generally, Refd. Aria v. 
Bridge House Hotel (Staines) (1927), 187 
L. T. 299. 

8. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 2837; Winkworth v. 

60. Add. Annotation :—Refd. Winkworth  v. 
Raven, [1931] 1 K. B. 652. 

75. Add. Annotation :—Refd. Winkworth vv. 
Raven, [1981] 1 K. B. 652. 

116a. Hole in floor.]|—Pltf. went to a public- 


120. Add. Annotations :—Refd. 


house by appointment to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that he was in 
the house as a guest, the jury found for plté. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligence on the 
part of deft., or of plitf. being in the house 
as a guest.—AXFORD v. Prion (1866), 14 
W. R. 611. 

Winkworth v. 
Raven, [193]] 1 K. B. 652; Hall v. Brook- 
ah Auto-Racing Club (1932), 48 T. L. R. 
JID, 


125. Add. Annotations :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776 ; McAlister 
ee Donoghue) v. Stevenson (1932), 101 L. J. 
.C, 119. 


188a. —-—_ Extent of duty.]—An innkeeper is 


PART II. SECT. 1, SUB-SECT. 3.-- 
B. (a). 


ex. For breach of contract-- Special 
contract to receive.}—Held : 
that pltf. was recoived under a spocial 
contract did not deprive him of his 
ordinary rights as a guest, but his 
claim in that capacity to damages was 
denied ; he co 
& in to 
defts. to furnish him 
no more than $1.50 a day; if they had 
no room at that prico, another just as 
Food should bave been furnished at 
Ma 


by 


without 
ordering him out of the house.—- 


bound to supply only such accommodation 
for his guests & their goods as he in fact 
possesses, & undertakes only that the accoin- 
modation which he offers is reasonably fit 
for that purpose. He is not an insurer ot his 
guest’s goods against injury, though, subject 
to Innkeepers’ Liability Act, 1863 (c. 41), he 
may be considered an insurer of them against 
loss. In the case of injury to the goods, he is 
responsible only if negligence on his part is 
proved. A guest at an hotel that was an inn 


the fact 


It was the contract duty of 
with a room at 


rt. 


rice. The contract was broken 
ebarring plitf. from his room 
giving him another room & by 


& Ha 
licensee. 


Liprrert v. Forp HoTe 
Lrp., {1930} 3 D. L 
QO. L. R. 340.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 
118 i. Reasonable care—Limited to v 
rooms where quest likely to go.-—-While 
@ person in attendance at a banquet 
iven by an assocn. in a hotel is an 

d not sue in contract invites of tho hotel proprietor, & not 
a mere licensee, the extent of the 
invitation is of the utmost importance, 
& if an accident happens & the invita- 
tion did not extend to the time & place 
is elroumsatances of the acoident, then 
the gueeon whether the 
le is to be determined In view of 

the duty which he owes to a mere 


151. 


151a. 


e 


L OF TORONTO, 
R. 722; 


placed his motor car in the hotel garage, a 
building suitable for protecting a car in 
ordinary weather, but not suitable for pro- 
tecting a car with water in the radiator or 
water jacket in time of severe frost. During 
his stay at the hotel there was a frost of great 
severity, & the water in the water jacket 
became frozen & the engine of the car was 
damaged :—Held: in relation to the car the 
innkeeper’s duties were those of an inn- 
keeper only, he was not negligent in not 
emptying the water from the water jacket, 
&, in the absence of negligence, he was not 
liable for the damage to the car.—WINK- 
WORTH v. RAVEN, [1931] 1 K. B. 652; 100 
L. J. K. B. 206; 144 L. T. 594; 4717. L. R. 
254; 75 Sol. Jo. 120, D.C. 


Add. Annotation :—Refd. Aria v. Bridge 
House Hotel (Staines) (1927), 137 L. T. 
299. 


Motor car stolen from parking place.|— 
A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen:—Held: there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, & where the 
relationship of innkeeper & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 
rule still applied & was not affected by 
Innkeepers’ Liability Act, 1863 (c. 41).— 
ARIA v. BRIDGE HovusE HOTEL (STAINEs), 
Lrp. (1927), 187 L. T. 299. 





154a,. ———. -—--.}—-CALDEcUTYr v. PIESSE (1932), 


49 T. L. R. 26; 76 Sol. Jo. 799. 


Where a guest at such a banquet in 
deft.’s hotel, after the conclusion 
thereof, met his death by falling into 
@ private-service elevator shaft :— 
Held: deft. was not liable.—Kniant 
. GRAND TRUNK Pacimo DErvELop- 
MENT Co., {1927]1 D. L. R. 498; [1926] 
S.C. R. 674.—CAN. 


123 i. Invited visitor.}—~In an action 
for damages for injuries resulting from 
a fall sustained when entering deft,’s 
hotel on a visit to one of the sample 
rooms :——Held: the action must be 
dismissed, since the slope on which 
pltf. fell was not a *‘ trap,” & she had 

revious knowled, of {t.—Way v. 
ELAND HOTEL . (B. C.), [1927] 
3 W. Ww. R. 224.—CAN. 


roprietor 


Cases. 166-221. ENGLISH AND Emprre Digest Supplement. 


186. Add. Annotation :—Consd. Winkworth ». 
Raven, [1981] 1 K. B. 682. 

169a. Failure to empty radiator of car.]—-WINK- 

WORTH v. RAVEN, No. 138a, ante. 

sag Parr ro v. DE Vere HOorTeEts, 

Lrp. (1928), 72 Sol. Jo. 155. 

185. Add. Annotation :—Expld. & Distd. Carpenter 
ea oaree Hotel, Ltd. (1980), 47 T. L. R. 


186a. ——.]—On Oct. 30, 1929, about 5.30 
pitf. & her husband arrived at defta.’ otel 
with their suit cases & engaged a room for 
the night with a view to attending a dance 
in the neighbourhood. After having tea in 
their room they dressed for the dance. 
Pitf., having replaced a diamond ring which 
she was wearing by a gees ring, put the 
diamond ring into a jewel-case & placed that 
in her suit case, which she latched but did 
not lock. When they went down to dinner 
pitf.’s husband locked the door of their 
room & took the key with him. After dinner 
they returned to their room, & on leaving it 
to go to the dance pltf.’s husband again 
locked the door & then handed the key in at 
the hotel office. About 2.30 a.m. the follow- 
ing morning they returned to their room in 
the hotel, having got the key from the hall 
porter. On getting up between 8 & 9 a.m. 


177a. 


pltf. opened her suit case & jewel case & 221. 


found that the diamond ring was missing. 


Defts. were immediately informed of the loss 
& search was made for the ring, but without 
Ss Defts. had exhibited in the hotel 
a y of ee mes Liability Act, 1863 
(c. “aly 8. e room occupied by pltf. 
a notice chat all articles of value should be 
deposited at the office. Pltf. brought an 
action in the county Hi defts. 
insurers for damages for ha failed to 
rated the ring safely. At the the above 
were proved or admitted, & it was 
found as a fact that the pltf. had taken 
reasonable care of the ring; but the judge, 
thinking that he was bound to do so by a 
previous case, gave judgmont for defts. On 


_ appeal to the Div. Ct.:—Held: there was 


evidence to’ support the finding that pitf. 
had taken reasonable care of the ring & 
accordingly that the loss of it was not due 
to negligence on her part; the fact that she 
had not deposited the ring at the office in 
compliance with the notice did not imply 
that she had retained the protection of it in 
her own hands to the relief of defts.; & 
therefore that she was entitled to judgment 
= per defts. in the fale reper ie was v. 

AYMARKET Horst, Lrp., [1931] 1 B. 
864; 100 L. J. K. B. $38; 144 L. 7. 119; 
47'T. L. RB. 11; 74 Sol. Jo. 708, D. C. 


Add. Annotation :—As to (2) Consd. Wink- 
worth v. Raven, [1931] 1 K. B. 652. 


: _._on the hotel, more or less publicly, was PART III. SECT. 2, SUB-SECT. 2.— 
PART II. SECT. & SUB-SECT. 1. ge negligence as to deprive him A. (a). 
: e eeper.— ‘oods s8t— 
sa, Valuables exhibited publicly Lv. KING EDWARD HOTEL Co., aitmrutn uae of woods Folie tera 
Held: pitf.’a conduct in (1070). 2. L. R. 612; 63 0. L. R. of amount owing.}—NEWMAN v. WHITE- 


collection of precious stones to persons 652 


Shao Vata Pen 90 W. L. R. 688 ; 2 Sask. 


&. 
iia. 


13. - 
18a. 


may 


1926, inclu 


Vol. XXIX. Cases 3—1438a. 


INSURANCE. 
Part |—General Principles. 


Add. Annotation :—As to (2) Refd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 


Inconsistency between passat ied & ab ee form 
—Policy H odiddbep .|— v. BRITISH 
irae NSURANCE Co., aie No. 218a, 
post. 

Add. Annotation :—Refd. Gere v. Federal 
Insce. (1926), 95 L. J. K. B. 7 

Type calculated to elude oe anaaenees 
refused benefit of clause.|—-Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a& cer- 


tificate of insurance which provided: ‘ This’ 


certificate represents & takes the ee of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.’? One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows: ‘‘ In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.’’ On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that plté. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with :—Held: the certificate, having been 
issued by deft. co. itself, enured to the benefit 


of pitf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, plitf. was 
entitled to recover.—KOSKAS v. STANDARD 
MARINE INSURANCE Co., Limp. (1926), 42 
T. L. R. 692; affd. (1927), 187 L. T. 165; 43 
T. L. R. 169; 17 Asp. M. L. C. 2403; 82 Com. 
Cas. 160, C. A. 

A nnotation »-—Consd. De Monshy v. Phosnix Insce, Co. of 

Hartford (1928), 139 L, T. 703. 

20. Add. Annotation :—Consd. Holt’s Motors, 
Ltd. v. South Hast Lancashire Insurance Co. 
(1980), 85 Com. Oas. 281. 


26. Add. Annotation :—Refd. Lake wv. Simmons 
(1926), 95 L. J. K. B. 586. 


29. Add. Annotation :-—Refd. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. 


~—-—-KAUFMANN v. British SURETY 
INSURANCE Co., Lrp., No. 218a, post. 


638. Add. Citation :—81 Com. Cas. 10. 


143a. Valuation of property—Speculative prospect 
of appreciation.]—If in a proposal to effect 
an insurance upon property the value put 
upon the property by the assured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 


36a. 





PART I. SECT. 2. WATERTOWN, NEW YORE (1884), 6 pre remium had been paid in time :— 
640.—CAN. € 


spitppltcation of statutory conditions 0. R. 6 


id: the evidence was insufficient to 


no pol cy.J—The statutory q ii. ——.]—QuEEN INSURANCE Co. Support the finding of fraud & the 
eonditions: of Alberta Insurance Act, oF AMERICA 0. 


the condition limiting INSURANOE Co. (1926), 37 B. C. R. 


BrRirish TRADERS insurers had, therefore, failed to meet 


the onus on them of meeting the primé 


the time within which an action for 202; affd., sub nom BRITISH TRADERS Jacie case made out by ne production 
the recovery of a claim “ under or by INSURANCE Co. v. 


UERN JNauRaNce of the policy & renewal receipt. — 
TD. 


virtue of this policy ”’ may be brought Co. eal A, phar . iu. BR. WESTERN FINANOE CORPORATION, 
against the insurer, apply to an oral 399; °f1928) 8 .o.R.9 ‘ z pedal & Go, oF CANADA, [1928] 
contract for insurance as well as to one q iii. —— To iecloaee ofall material 23'n LR. 592: [1928] 2 W. W. R. 454, 
evidenced by a rye —GLOVER ”. facts.|—A re-insurer is ontitled to the ser ‘AN ° 
EQUITABLE FIRE & ae ar rie fullest disclosure of all facta known to : 


Co. 
Ww. 


PART I. SECT. 38, SUB-SECT. 1. 


Alta.), [1929] 4 D. i R. 946; 3 the original insurer which are material os a 
. R. 352.—OAN. to the risk; & the failure of the PART I. SECT. 9, SUB cogpialle eit 





duty "ot insurance cos. to make the for hail insurance 


nal cisurer to disclose such a fact sb. Second policy.}—CRA 
er aiidates the contract of re-insurance. WESTERN ASSURANCE Co. (1873), 33 
Duty of insurer.)——lt is the The fact that the crops ots an applicant OC. P. 365.—CAN. 


visited by 





policies issued by them accord with & hail storms during the same season PART I. SECT. 9, SUB-SECT. 4. 
not depart from the terms of their held a fact material to the risk.— Bool = -J—MuMA ¥. NIAGARA 
propos’ form, & to oe both FrprraL INSURANCE ae or NEW Mvutvat INSURANCE CO. 
gocament in clear & unam piguows JERSEY Pe Ww Rea) 2 U.C. R. 214.—CAN. 


rms.—BRAUND v. MuTruaL, LiFe & SURANCE ane ee 
NS ASSURANCE Co., un. [1926] 846; 5; [1980] 1D MAR 


Gera 
N. Ze Le R. 529.—N.Z, 


PART I. SECT. 8, SUB-SEOCT. 2.—B, 
g. Read now “ 18a i.” 
PART I. SECT. 4, SUB-SECT. 2. Pitts, cdaved at the trial an or. 


O & @ renewal certificate cove 
ng. Purchaser under conditional sales Pe date in Guation, ‘The invaren: CAN. 


3M, P 


against 


ESTCHESTER FIRE IN- 
Alta. )s (199913 W. W. R. 


PART I. SECT. 9, SUB-SECT. 2. a i. ported b 
: biel 8 o. heh of Appeal. 
$a. Allegan on A) fraud—By insurers f Lice pee an 





R. 525; 94 Alia, 167 vil. ee eae 


AMERICAN On, 
TESST 3 D. L. R. 200.—CAN. 
Verdict unsup 





a 


nus on insurers. }— 9; 
iginal (1998) «°D D. R. 52 hg {t {1928 


241 ; ; 60 N. 


}---WaTERLOO Motors, Ltn. nontended. nevertheless, that the ac. io; olte repudiated-—Ali provisions 
Fi90p, ser) 1D.L. R. > yenewal premium had not in fact been Where a poli lloy, of insurance 
° 8.—CAN. paid before the date of the accident, & papoose repudiated in i ty by tho 
attempted to establish their position insurer no Gc vinion “thereof can be 

PART I. SECT. 8. by showing that their own agent had invoked as a bar to an action on the 


a oe v. UNION FIRE iobeen ty of a fraud, for the benefit wre OD v  REMSTROES: 1931] 
InguRaxce ©Co., OLaAm oF AGRI- on ee aor ath 


of himself or the insured or both, in 
Frame Insurance Oo. or concocting ‘evidance to show that the CAN. 


W. W. R. 359; 3 D. 


Cases 143a—200. 


156. 


158. 
160a, 


valuation.—Horr Trapina Co. v. UNION 
INSURANCE SOCIETY OF OANTON, Lip. (1929), 
45 T. L. R. 466, C. A. 

Add. Annotations :—As to (1) Apld. P 
Scottish Insce. Corpn. (1929), 98 L. J. 
308. Aes to (3) Consd. Williams v. Atlantic 
Assurance Co., Ltd. (1932), 37 Com. Cas. 304. 
Add. Annotation :—Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 808. 
Lost article subsequently found. |-— 
HOLMES v. PAYNE, No. 3281a, post. 


e Vv. 








170. Add. Annotation :—As to (2) Apprvd. News- 


171a. —— —— 


157 iv. 
a contract of insurance @ provision for 
subrogation contains no limitations or 
restrictions the insurer’s 
eyo ceation should not be restricted 
within narrower limi 
would have 
of the provision. A motion by the 


holme v. Road Transport & General Insce., 
£1929] 2 K. B. 366. 

.J—A proposal form for 
the insurance of a motor-bus was signed 
by the person swishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to in pro- 
posal forms, & it did not appear that the 
co. knew that he had in fact done se. His 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly filled up; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the person who had signed the 
proposal form, & during its currency he 





PART I. SECT. 11. 
——— —--—, )-— Where in 





elsewhere.’’ 


right of 


ts than equity authorise bim 


given bim in the absence 


all fire policies sto 
Se cinco for placing fire business 
There was some 
hestion as to which of the belegt sing 
e agent received :—H regardles 
OG which one reached him, it at did not 
to use the co.’s funds 
then in his hands for the purpose of 
placing insurance of its customers 
another co., & that he was liable 


177, 


184. 


192. 


193a. —— 


200. 


suggest to make 
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made a claim under it, but the insurance co. 
repudiated liability on the ground of the 
untrue statements in the proposal form :— 
Held: the agent of the insurance co. in 
filling in the fg aaa form was merely the 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form.—NEWws- 
HOLME Bros. v. RoaD TRANSPORT & GENERAL 
INSURANCE Co., Lrp., [1929] 2 K. B. 366; 
98 L. J. K. B. 751; 141 L. T. 570; 45 
T. L. R. 573; 73 Sol. Jo. 465; 34 Com. Cas. 
330, O. A. 


Add. Annotations :—As to (1) Expld. News- 
holme Bros. v. Road Transport & General 
Insce. Oo., [1929] 2 K. B. 356. As fo (2) 
Distd. Newsholme Bros. v. Road Transport 
& General Insce. Co., [1929] 2 K. B. 356. 


Add. Annotation :—As to (1) Apprvd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


Add. Annotation :—Distd. Newsholme  v. 
Road Transport & General Insce. (1928), 45 
T. L. R. 128. 

.]}—NEWSHOLME Bros. v. ROAD 
TRANSPORT & GENERAL INSURANCE Co., 
Lrp., No. 171la, ante. 


Add. Annotation :—As to (2) Expld. & Distd. 
Newsholme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


an oral acceptance of a proposal for 
insurance, for a definite or indefinite 
interim "period. ~-POTVIN 4. LEN 
FaLigs a amily Co., 11931] 1 
8g. ‘Agent for two companies.}—An 
insurance agent holding ugencies for 
different cos. cannot, without express 
authority, act as agent to bind one of 
those cos. to another when it is incum- 





insurer tinder such a contract for an 
order compelling the insured to permit 
the former to use the latter’s name in 
suing third parties was _ therefore 
allowed, where the insured pressed 
for the order because of its belief that 
the cause of the loss might eventually 
be found to have been the result of a 
tort rather than a breach of contract.— 
NORTHERN ASSCE. Co. v. MANITOBA 
Poou ELEVATORS, [1928] 3 W. W. RB. 
154,—CAN. 

di. --——- Under Saskatchewan In- 
surance Act, 8. 213 (12).}+—Under sect. 
213 (12) of ‘Saskatchewan Insurance 
Act, 1925 (c. 20), the rights of an 
insurer ay assignee mr an insured’s 
claim to recover da es from a 
third party for tort are the same as 
those of an assignee of a legal chose in 
action under the Hnglish Jud. Act, &, 
therefore, in view of the weight of 
opinion on the interpretation of the 
latter Act, the said provision of the 
Insurance Act does not entitled the 
insurer to become the assignee of part. 
only of the insured’s claim. Therefore 
where only part of his claim is assigned 
to the insurer, the action inst the 
third party caer oe aoronett t in 
insured’s name.—-MITCHELL ». WorRM- 
WORTH, {1930] 1 W. Ww. R. 961.——OAN. 


igh I. SECT. 14, SUB-SECT. 1. 
iO Wo KLEY v. STEWART 
(1912); 22 O. . 330; _ WN. 
1427; 4D.1L. bee 0.—OAN. 
sd. Liability ay unauthorised «use 
of company’s funds-—On liquidation. ]— 
Two telegrams sent to the agent of a 
fire ty ogg 4 co, which were 
signed by the co. ita gui dator 
respectively read as follows : Notice 
being prepared by liquidator to cancel 


to the liquidator for the amount so 
used.—NEWTON wt. BRANDON, [1928] 
1 W. W. RR. 28; 22 Sask. L. kt. 221.— 
CAN. 

sf. Insurance adjuster —Who ia.J— > 
kh. v. ADKIN (1931), 44 B. C. R. 295; 
56 Can. C. CO. 347.—-CAN 


PART I. SECT. 14, SUB-SEOT. 2. 

170 iff. —— ———- —-—. a cis pl asia 
& TRADERS’ INSURA LTp. 
paren KHAN (1925), OT | 8. OP N.S. W. 

b i, T. Reais Pastry 
SHOP v. CowniwenTar, CASUALTY Co., 
Sas 1D. L. R. 900; 68 O. L. BR. 


--—Where appct. for an 
insuran. policy was not to incur oe 
Hability % until he should have accepted 
ie olicy, but the Fag paid the 
ae Lachey appct d agreed to 
pocept, th a gk ‘—Held: an action 
by the agent against appct., to recover 
the amount of the premium as money 
epee for oe 8 =. ee Lg de tient aoe 


1927} 1. oe L Re 543 : oat; 4 
tt wry 239.— 


R. 133; 21 Sask. L. R. 
HiIogkEY v. MOoGUINNES 
(alta ), A oar) 3 W. W. R. 565.—CAN. 
PART I. SECT. 14, SUB-SECT. 3. 





ey 


of law requiring it to be held that every 
agent of a fire insurance co. arg be 
taken, regardless of the class of his 
agency or his instructions from his co. 
to have the actual, in the sense o 
implied, authority to bind his o0., by 


bent upon him to execraotse a discretion 
in the interests of both parties.— 
ELITE CAFE, LTD. v. BALOISE FIRE 
INSURANCE Co, & Frest NATIONAL 
INSURANVCE Co. OF AMERIVA, (1932) 3 
W. W. i. 188.—CAN 


PART I. SECT. 14, SUB-SECT. 4. 

k i. .J—Applit., who was illiterate, 
went to the local offico of resps. to 
insure his house & furniture ag. 
firo, & at the request of the agent of 
resps., signed a proposal form, the agent 
saying that he would fix everything u up. 
The agent, without asking appit. any 
questions, filled in the form, & inserted 
in it an untrue answer to one of the 





questions :—Held: resps. were not 
prevented from relying upon the 
untruth of the answor in the pro pce 


JUMNA KHAN v. BANKERS 
INSURANCE CO.,, 
Cc. L. R. 451; 43 N.8 
AU 


e 


ve Wy, WP gg OF "97 


PART I. SECT. 14, SUB-SECT. 5. 
200 xix. J-~To a claim by 
plitfs., ca g on business in partner- 
ship, for the value of tobacco insured 
with defta. & destroyed by fire, defta. 
pleaded that if| was a condition of the 
proposal for insurance that the tobacco 
should be the property of the tirm 
only. whereas a portion was in fact the 
roperty of three of the members 
Jointly. In their , Teplication pitfs. 
alleged that defta.’ agents had know- 
ledgedof the above tact at the time the 
proposal was made & issued the polic a 
epee erage such knowle 
defte. were eatopyed tral phar denying 
lisbiiey under the po Aaa de 
exception to the replica fier a bad ‘in 








. LONDON GUARANTEE 
.. LTD., {1925} App. D. 371.—8. AF. 


in & dis 
who neither approved of, nor ratified, 
the appointment. M. 


against fire for plt 


208. Add, Annotation :—Expld. Newsholme Bros. 


v. Road Transport & General Insce. Co., 
[1029] 2 K. B. 356. 


.2038a. —— ——— Refusal of company to insure. }— 


ne ome were in  sieangpapsi of a motor car 
under a hire-purc agreement, it being a 
term of the agreement that they would insure 
the car with the B. insurance co.- The B. 
co. refused to accept the insurance ‘‘ owing 
to information received’’ & told applts.’ 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
. had refused the insurance because they did 
not cover that class of car. Applts.’ brokers 
then succeeded in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming to an 
end the L. co. wrote that they could not 
invite renewal. Applts. had not in fact 
wished for a renewal & had not made any 
application to the L. co., & they then effected 
an insurance with the present resps. The 
proposal form of resps. contained a number 
of questions & a stipulation that the truth 
of the answers to those questions should be 
the basis of the contract. To a question 
‘‘Has any co. or underwriter declined to 
insure ?”’ applts. answered, No; the fact 
being that without applts.’ knowledge the 
B. co. had declined to accept their insurance, 
& the L. co., as applts. were aware, had 
intimated that they would not renew. 
Applts. claimed on their policy with resps., & 
resps. refused to pay, on the ground that the 
question in the proposal form had been 
answered untruly & that there had been 
concealment of a material fact. Applts. 
brought an action on the policy & the 
judge, by whom the action was tried, gave 
judgment for resps. Applts. appealed :— 
Held: as regards the B. co. the answer of 
applts. was untrue, & the fact that they were 
unaware of its untruth was immaterial; & 
as regards the L. co., although there had 
been no refusal to renew because there had 
not been any actual request for renewal the 
intimation that the co. would not invite 
renewal was a material fact which ought to 
have been disclosed to resps., & was in fact 


Part I]—Marine 
281. Add. Annotation :-—Apld. Re National Benefit 


Assce., Ha p. English Insce., [1928] Ch. 74. 

_—-.}-The H. Oo. entered into an 
agreement for reinsuring marine risks with 
the L. Co. Later, it was voluntarily wound 
up, & B., the liquidator, agreed the L. Co.’s 
claim for @ large sum, & paid dividends in 





smiased.-—PETREAS 


EATS 


iculars of a proposed insurance Whenever acq 
. on 
li issued 


honse, & @& po was ias b & ina 
dette, to pitt. , The policy provided from all liability 


fact ma 
. should not be 


uired, cou 
. imputed to defta., & pltf. had concealed 
ge ad torial tact & thereby relieved defts. 


a i, ——.}—PaRsONns v. QUERN IN- 
under the policy; suranomCo. (1882), 2 O. R. 45.-—CAN. 


Vol. XXIX.—Insurance. Cases 208—238a. 


if not in words a refusal to insure within the 
meaning of the question.—HoLt’s Morors, 
Lip. v. Soutsa East LANCASHIRE INSURANCE 
Co., Lrp. (1930), 35 Com. Cas. 281, O. A. 


209. Add. Annotation :—Apld. Re National Benefit 


Assurance Co., [1931] 1 Ch. 46. 


218a. Representation of underwriter—Estoppe] of 


insurer.|-—-The claimant owned a motor ‘car 
which he sometimes let out on hire & some- 
times used himself for his own pleasyre. He 
wished to insure the car, & instructed brokers 
to effect an insurance. The brokers inter- 
viewed the underwriter of resps., & he showed 
them a form of policy & said that it would 
cover both private ae & private hire 
by the insured. e claimant on being 
informed of this signed a proposal form for 
a policy & his broker stated in the form that 
the purpose for which the car would be 
used was ‘‘ private hire’; the broker meant 
thereby that private hire would be the 
principal risk. Resps. then issued to the 
claimant a policy which in words covered 
‘‘ private pleasure or payee hire,”’ but 
which provided that the signed proposal 
form was incorporated with it & formed the 
basis of the contract. An accident occurred 
while the claimant was using the car for his 
own pleasure, & he made a claim under the 
policy. Resps. refused to pay, on the ground 
that as the proposal form was the basis of 
the policy & only related to the car while 
on hire an accident occurring while the car 
was not on hire was not covered. The 
dispute was referred to arbitration, & the 
arbitrator awarded in favour of the claimant, 
subject to the decision of a special case. On 
argument of the case :—Held: the arbitrator 
had acted rightly in admitting evidence of 
the interview between the brokers & the 
underwriter, & even apart from such evidence, 
as there was an inconsistency between the 
proposal form & the policy, the later docu- 
ment must prevail. On the facts, resps. were 
estopped from disputing the claim because 
their underwriter knew that the claimant 
had taken out the policy in reliance on his 
representation that it would cover private 

leasure.—KAUFMANN v. BRITISH SURETY 

NSURANCE Co., Lrp. (1929), 45 T. L. R. 899. 


Insurance. 


respect of the claim. Following the practice 
of the Co., B., notwithstanding the pro- 
visions of Stamp Act, 1891 (c. 39), & Marine 
Insurance Act, 1906 (c. 41), treated the 
agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 


law & disclosing no cause of action, that if there was any misrepresentation | (2) even if M. was defts’. agent, his 

hould be di & Oo. as to an rial to be known knowledge 

& ACCIDENT for estimating the risk, or any omission appointment as 

to state such fact, d imputed to defts 
200 xx. .}—L. & Co., agents liable. Plitf. did not disclose the fact 

of defts., who had no express power to that his bouse hee 

pai anet Bie Len erated agg pon : ogra pene oe that loss :-— NoRTHWESTERN N 

ge fof, nor ratified: Held. @ M. was not defts.’ agent, o., (1980]1 D.L. R. 472; 640. L. R. 

sent to L. & & M.'s knowledge of the earli 559.—CAN, 


acquired prior to his 
t oould not be 
.—O’KEEre v. LONDON 
INBURGH INSURANCE - LID.; 


& Ep 
had previously been [1928] N. I. 85.—IR. 


ce CO, 200 xxi. ——- ———.] -—- Rocco v. 
ATIONAL INSURANCE 
earlier fire, 


not be 
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Cases 238a—482a. HENaLisH AND Emprme Digest SuprLemeEnt. 


claim, & the dissolution was annulled, but 
an action to recover the money was : 
as no mistake of fact by B. was proved. On 
@ misfeasance summons by a creditor of the 
co. :——Held: the combined effect of Stamp 
Act, 1891 (c. 89), ss. 98, 97, is that a contract 
of sea insurance not expressed in a sea 
insurance policy is null & void.—Re Homm 
& COLONIAL INSURANCE Co., Lirp., [1930) 1 
Ch. 102; sub nom. Re Home & COLONIAL 
INSURANCE Co., May v. BARHAM, 99 L. J. Ch. 
118; 142 L. T. 207; [1929] B. & O. R. 86. 


Add. Annotation :-—Distd. Koskas ». Standard 
Marine Insce. (1926), 42 T. L. R. 692. 


234a. -}+—Applt. insurance co. made an 
agreement with resp. insurance co. whereby 
resps. were to issue marine insurance policies 
on behalf of applts. but the policies were to 
be issued in the name of resps. & the business 
should ostensibly be that of resps. alone. 

- The agreement also provided that resps., 
when issuing a policy, should themselves be 
liable for half the sum insured. KJesps. 
having issued policies in accordance with the 
agreement & having incurred and paid losses, 
sought to recover from applts. under the 
agreement on the ground that it was an 
agency agreement & that there was an implied 
undertaking by the applts., as principals, to 
indemnify resps., as agents, for moneys 
expended on applits.’ behalf :—Held: resps.’ 
claim was in effect a claim for reinsurance, & 
owing to the absence of any policy in the 
name of applts. & to the provisions of the 
Stamp Act, 1891 (c. 39), & Marine Insurance 
Act, 1906 (c. 41), resps. could not recover.— 
Motor UNIoN INSURANCE Co., Lrb. vw. 
MANNHEIMER VERSICHERUNGS-GESELLSCHAFT 
(1932), 48 T. L. R. 522; 76 Sol. Jo. 495; 37 
Com. Cas. 407. 

236. Add. Annotations :—Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692; De 
Monchy v. Phceenix Insce. Co. of Hartford 
(1928), 1388 L. T. 703; Tredegar v. Harwood, 
[1928] Ch. 59. 

287a. Policy containing fire policy clause—Validity.] 
—SyYMINGTON & Co. v. UNION INSURANCE 
Sociery OF CANTON, No. 855a, post. 


247. Add. Annotation :—Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 


248, Add. Annotation :-—Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281. 


-+-By an agreement between two 
insurance cos., the E. Co. & the N. Co., 
therein described as a participation agree- 
ment, it was (inter alia) provided that the 
N. Co. should be entitled to & accept a quota 
of a one-eighth of all risks accepted by the 
E. Co. through its marine department. The 
participation was fixed at 650 per cent. of the 
sbare retained by the E. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the expressed intention being that the 
two cos. should participate pari passu in 
all marine insurances accepted by the E. Oo. 
The N. Co. was to be entitled to a pro- 
portionate part of the net premiums & other 


233. 











2524. 


: _—~.  Lloyd’s—Custom 
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416 i, —— By usage—Custom of 


re & LYNog or 0 


benefits received by the E. Co., & was to bear 
its proportionate share of losses. The E. Co. 
was alone to settle all claims which might 
arise under its policies & the N. Oo. was to 
be bound by the settlement. The E. Co. 
was to receive from the N. Co. commissions 
' on the net premiums & on the profits derived 
Bp igh ik o. from the ha wiyey Shears 
under the agreemen another clause in 
the agreement the Oe Go. was absolutely 
bound in she) cage to follow the fortunes of 
the B. Co. No stamped policy of assurance 
was ever issued to the E. Co. by the N. Co. 
in respect of wen risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed 
to | peaks in respect of certain claims arising 
under the agreement. The liquidator dis- 
allowed the claim :—Held: the agreement 
was a contract for ‘‘ sea insurance,” & not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1891 (c. 88), & 
Marine Insurance Act, 1906 (c. 41).— 
ENGLISH INSURANCE Co. v. NATIONAL BENE- 
FIT ASSURANCE Oo. (OFFICIAL RECEIVER), 
[1929] A.C.114; 98L. J.Ch.1; 447. L. R. 
801; sub nom. Re NarTiIonNaL BENEFIT 
Assoxz. Co., Ltp., Ex p. ENGLISH INSCR. Co., 
ee 140 L. T. 76; [1928] B. & C. R. 67, 


Annotations :—Refg@. Re Norske Lloyd Insce. Co., Ltd., 
[1928] W. N. 99: Re Home & Colonial Insce. Co., Ltd. 
1929), 45 T. L. R. 658; Re National Benefit Assuranco 
o., (19381) 1 Ch. 46; Motor Union Insurance Co. v. 
pennhesmer Versicherungs-Gesellschaft (1932), 48 T. L. R. 


252b. Effect on recovery of premium.]}—Re 

NATIONAL BENEFIT ASSURANCE Oo., No. 

2527a, post. 

~}—MoTor UNION INSURANCE Co., Lip. 
v. MANNHEIMER VERSICHERUNGS-GESELL- 
SCHAFT, No. 234a, ante. 

258. Add. Annotation :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


254. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


291. Add. Annotation :—Generally, Refd. Lazard 

sai & Co. v. Brooks (1932), 37 Com. Cas. 
374. Add. Annotation :—Refd. Savory & Co. ». 

Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
——— ~————- Unless notice of agency 
acquired before repossession.}--By Marine 
Insurance Act, 1906 (c. 41), s. 58 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
purpose has a lien on the policy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
when the debt was incurred, he had reason to 
believe that such person was only an agent : 
—Semble: the same knowledge which, under 
this sect., would defeat the establishment of 
a lien when the policy is effected is equally 
effective to defeat it if acquired between that 
time & that at which —— of the policy 
is resumed after it been parted with. 
The lien, therefore, of a broker in respect of a 
balance on an account under this sect. which 
is due to him from his employer, who, at the 
time when the policy was effected, he had no 





252¢. 





432a. 





niroducead into vv, ToROnTO [NesuRANcR & VY 4 
8, «4 1.— AGENoY, LTD., (1988) 4 dD. L. R. 4775 
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Geo. 


433, 
435. 
440. 


444. 
459. 
468. 


480a. 


482. 
438. 


reason. to believe was only an agent, does not 
revive if the broker, having parted with 
 saeainapeciy of the policy to his employer, 
ows or has reason to believe, when it comes 
again into his hands, that his employer was 
only an agent.—N#EAR East REiiar v. Kina, 
Cuasseur & Co., Lirp., [1980] 2 K. B. 40; 99 
L. J. K. B. 522; 85 Com. Cas. 104. 
Add. Annotation :—-Consd. Near East Relief 
v. King, Chasseur & Co., [1930} 2 K. B. 40. 
Add. Annotation :—Refd. Near East Relief 
v. King, Chasseur & Co., [1980] 2 K. B. 40. 
Add. Annotation :—Generally. Refd. Near East 
Relief v. King, Chasseur & Co., [1930] 2 
K. B. 40. 
Add. Annotation :—Refd. Near East Relief 
v. King, Chasseur & Co., [1980] 2 K. B. 40. 
Add. Annotation :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. C, 176. 
Add. Annotation :—Consd. Aron v. Miall 
(1928), 189 L. T. 562. 


Before or after ee firm of 
sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the ial? risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy :—Held : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfis. were the assignees of the 
policy ; the assignor of the policy had a right 
to make a claim in respect of the damage; 
that claim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage.— 
ARON (J.) & Co. v. MIALyL (1928), 98 L. J. 
K. B. 204; 189 L. T. 562; 34 Com. Cas. 18; 
17 Asp. M. L. 0. 529, O. A. 


Add. Annotation :—Refd. Williams v. Atlantic 
Assurance Co. (1932), 87 Com. Cas. 304. 


Add. Annotation :—Consd. Aron v. Miall 
(1928), 189 L. T. 562. 








488a. ——— ———.J—-ARON (J.) & Co. v. MIALL, 


No. 480a, ante. 


491a. ———.}—A firm of merchants in Egypt, C. 


so. Interest of builder—To whom 


V., took out with applts., the Atlantic 
Assurance Co., an unvalued policy of marine 
insurance to the extent of £8,000, to cover 
certain textile goods, which they held as 
security for a debt, on a voyage from Egypt 
to England. The insured goods were lost on 
the voyage. Resp. W. had been in litigation 


Vol, XXIX.—Insurance. Cases 482a—-519a. 


with O. & V. & had obtained a judgment 
against them in the Egyptian Ota., & in part 
satisfaction of his judgment, & in considera- 
tion of other matters, he took from the 
liquidator of O. & V. an assignment of their 
righta under the policy, subject to a stipula- 
tion that he should pay to the liquidator the 
first £1,000 recovered by him under the 
policy. W. then sued applts. on the policy, 
& judgment was given in his favour for 
£4,000. Applts. now appealed against this 
judgment, & resp. W. cross-appealed on the 
ground that the amount, of the judgment 
should not have been limited to £4,000. The 
ct., after consideration, allowed the appeal 
& dismissed the cross-appeal :—Held : (1) per 
Scrurron, L.J., as the policy was an un- 
valued policy, it was essential that the value 
of the lost goods should be proved, and as the 
evidence was not sufficient to enable the ct. 
to fix any definite value the action failed ; 
(2) per Greer & Sesser, L.JJ., as the 
assignment to resp. W. did not pass to him 
the whole of the beneficial interest in the 
policy under Marine Insurance Act, 1906 
(c. 41), s. 50, W. could not sue on the policy 
without joining his assignors, & as the action 
was brought in his name alone it must fail ; 
(3) per cur., the expression ‘‘ prime cost”’ in 
Marine Insurance Act, 1906 (c. 41), s. 16 (3), 
means the value to the owner at or about the 
date of shipment.—WILLIAMS v. ATLANTIC 
ASSURANCE Oo., Lrp. (1932), 37 Com. Cas. 
304, C. A. 


491b. Assignment of unvalued policy.|—WILLIAMS 
ee ASSURANCE Co., Lirp., No. 491a, 
ante. 


497. Add. Annotation :—Refd. Aron v. Miall 
(1928), 139 L. T. 562, 


505a. Pontoon with crane fixed thereon.|—Held : 
not a ‘“‘ ship or vessel ’’ within the rules of an 
indemnity assocn.. on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules.—MER- 
CHANTS’ MARINE INSURANCE Co., LTD. v. 
NortH OF ENGLAND PrRoTEcTING & IN- 
DEMNITY ASSOCN. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82; 32 Com. Cas. 165, C. A. 


519a. What included in “‘ tackle & furniture of the 
barge ’>—Moorings.]—-Pltf.’s barge was in- 
sured by defts. The insurance was expressed 
to be on the ‘‘ body, tackle, apparel, ordnance, 
munition, artillery, boat, & other furniture ”’ 
of the vessel, ‘‘ while lying moored at East- 
ham Ferry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there & until back again at 
her moorings or held covered ; with liberty 
to moor in the Manchester Ship Canal while 
the operations for deepening the Eastham 
Canal are in progress. During the currency 
of the policy the moorings to which the 
insured barge was attached were damaged 
& pltfs. claimed under the policy :—Held: 
the underwriters were liable-—NEW LIVER- 
POOL EASTHAM Ferry & Hore Co., rp. v. 
OckAN ACCIDENT & GUARANTEE CORPN., 
Lrp. (1929), 142 L. T. 349; 35 Com. Cas. 
37; 18 Asp. M. L. C. 68, C. A. * 
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t of purchase-price due.]-—-QUEEN INSURANOE Co. OF v. HOFFAR-BEECHING 
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Cases 527—720b. 


537. a imiieece Pe to (2) lay 
wo e posing . v, Sea 

ance Co. (1929), 85 Com. Cas. 1. Generally, 
Refd. Lind v. Mitchell (1928), 98 L. J. K. B. 120. 

551a. Insurance of charges upon cargo—Whether 
freight included.]—-By a policy of insurance 
the deft. insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships ‘‘ on o as per form attached.” 
The form attached provided that the in- 
surance was (inter alia) ‘‘ upon any charges 
of said assured upon said cargo or any 
portion thereof.’’ The policy further pro- 
vided that the term ‘“‘ cargo’ as used in the 
policy included (inter alia) ‘‘ charges of said 
assured upon said cargo or any portion 
thereof.’”’ During the currency of the policy 
pltfs.’ steamship became a total loss with 
all her cargo, & pltfs. lost their right to 
recover from the different consignees the 
freight which was in process of being earned 
by them at the time of the casualty. Pltfs. 
claimed to recover under the policy from 
deft. insurance co. in respect of that loss :— 
Held: the words ‘any charges of said 
assured ea said cargo ’’ included, & were 
intended cover, the freight that was in 
process of being earned by the ship, & 
therefore pltfis. were entitled to recover 
under the policy in respect of that loss.— 
GuuF & SOUTHERN S.S. Co, (INCORPORATED) 
v. BRITISH TRADERS INSURANCE Co., re 


Wads- 
Insur 


[1930] 1 K. B. 451; 99 L. J. K. B. 208 ; 
L. T. 406; 35 Com. Cas. 198; 18 Asp. 
M. L. C. 94. 


585. Add. Annotation :—Refd. Hoff Trading Co. v. 


De Rougemont (1929), 34 Com. Cas. 291. 


Add. Annotations :—As to (5) Distd. Lind v. 

Mitchell (1928), 98 L. J. K. B. 120. Refd. 

Wadsworth Lighterage & Coaling Co., Ltd. v. 

Sea Insurance Co. (1929), 35 Com. Cas. 1 

Generally, Refd. Banco de Barcelona v. Union 

Marine Insce. (1925), 134 L. T. 350. 

Tila. Statement as to guarantee of policy— 
Estoppel.|---A series of marine reinsurance 
policies were issued by the National Marine 
Insurance Co. to appcts., upon each of which 
a claim for loss or damages arose. At the 
top of each policy was printed in red ink the 
following indorsement: ‘‘ The due fulfilment 
of the liabilities arising under this policy is 
guaranteed by the National Benefit Assurance 
Co., Litd., established in 1890 & with assets 
exceeding £1,500,000.” 

The two cos., which were in liquidation, 
were closely associated, & shared the same 
chairman, managing director & underwriter, 
& the same offices & clerical staff. There 
was no evidence of any formal contract of 
guarantee of the policies between the two 
companies, & on this ground the liquidator of 
the National Benefit Co. rejected appcts.’ 
proof :—Held; the co., on the evidence, was 
nigel gee from denying that the policies issued 
by the National Marine Co. bearing the above 
indorsement were so guaranteed, & the 
appcts. were therefore entitled to prove in the 
winding-up of the co.—Re NATIONAL BENE- 
FIT ASSURANCE Co., Ltp., [1932] 2 Ch. 184; 
bee L. J. Ch. 389; 147 L. T. 624; 48 T. L. R. 

712a. Effect of decrees of foreign State—On 

liability of foreign reinsurance company to 
discharge obligations.|—By virtue of decrees 
of the Soviet Govt., insurance business in 


666, 


ENGLISH AND Emprre Diaest SupPLEMENT. 


Ruasia was declared to be the monopoly 
of the State, & financial transactions in Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, & an English reinsurance co. :— 
Held: the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the Hnglish co, under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties —Firsr RUSSIAN 
INSURANCE Co. v. Lonpon & LANCASHIRE 
INSURANCE Co., [1928] Ch. 922; 97 L. J. Ch. 
445; 140 L. T. 387, 44 T. L. R. 588. 
Annotation :—Refd. Lazard Bros. & Co. v. Banque Indus- 
trielle de Moscou, Lazard Bros, & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 
718. Add. Annotations :—-Consd. Sowerby vw. 
Lindsay (1928), 189 L. T. 545. Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 


719. Add. Annotations :—Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 188 L. T. 108; Merchants’ Marine 
Insce. v. Liverpool Marine & General Insce. 
(1928), 97 L. J. K. B. 689. Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 


720. Add. Annotation :—Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. & 
Atlantic Insce. (1927), 188 L. T. 108. 


720a. .}—Pitfs. insured a consign- 
ment of gunpowder on a voyage & reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & were expressed to be “ war- 
ranted free from loss arising from... 
destruction ...in a port of distress or 
otherwise.”’” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain sucb an admisgion, 
& they provided that defts. would “pay as 
aid thereon,’’ & that the payment should 
be subject to the same terms as in the original 
olicy. The vessel carricd, in addition to 
ihe gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on’ board, & it was thrown overboard & 
became a total loss. Pltfs. paid the owners 
as for a total loss, & claimed to be reimbursed 
by defts. :—Held: as the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, & they could not recover 
from defts. on the reinsurance policies.— 
FIREMAN’S FUND INSURANCE Co. v. WESTERN 
AUSTRALIAN INSURANCE Co., Litp. (1927), 138 
L. T. 108; 48 T. L. R. 680; 17 Asp. M. L. C, 
332 ; 33 Com. Cas. 36. 
720b. ‘‘ On a voyage.’’]—Pitfs. insured a consign- 
ment of oranges from any port in 2! es to 
Antwerp, &, after the ship had left Valencia 
& haa boon in wireless communication with 
Gibraltar, they reinsured with deft. by a 
slip, which referred to the fact that the shi 
had been in such communication wit. 
Gibraltar & which contained the a ao 
&® voyage,’ Meaning, according e 
evidence, that the risk should attach only 





rene 





(1927), 43 T. L. R. 259; 71 Sol. Jo. 


from a named port in the course of the voyage. 
The ship stranded before she reached Gibral- 
tar, the oranges were damaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance :—Held: on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed.—Eaauz, Star & BRITISH 
DoMINIons INSURANCE Oo., Lip. v. REINER 
176. 


720c. Insured object in damaged condition at 


729. 


expiration of insurance-——Continuation of risk 
for ‘‘immediate consequences ’’ of such 
damage.|—-Pltis., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions: ‘‘In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ;’’ & ‘“ If the insured object 
ig In a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage until the object without unnecessary 
delay has been repaired or sold.’”’ On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pits. peas paid the original insurers as 
for a total Joss, claimed against defts. on 
their reinsurance policy :—Held: the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vesse] was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage.—MERCHANTS’ MARINE 
INSURANCE Co, v. LIVERPOOL MARINE & 
GENERAL INSURANCR Co. (1928), 97 L. J. 
K. B. 589; 139 L. T. 184; 44 T. L. R. 612 317 
Asp. M. L. C. 475; 83 Com. Cas. 294, C. A. 
Add. Annotation :-—Refd. Bergens Dampskibs 
Assurance Forening v. Sun Insurance Office, 
Ltd. (19380), 148 L. T. 435. 


729a. Insurance against total or constructive or 


arranged total loss—-Meaning of ‘* arranged ”’ 
—- Artificial total loss not included.) — The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. 
Pitis. re-ingured their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off & eventually reached 
Constantinople. Owing to the absence of 
adequate repairing facilities at this port, it 
was extremely doubtful that the vessel’s 
condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners & under- 
writers agreed to settle the matter: the 
vessel was to be regarded as a total loss & 
the underwriters were to pay an agreed sum 
which in fact was more than her full repaired 
value at the time. Pltfs. claimed a pro- 


pone part of the sum so paid from 
efts. The material portion of the policy 
of re-insurance was as follows: ‘‘ Insurance 


29b. 
(1932), 88 Com. Cas. 7, C. A. 


780. 
731. 
784. 
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- .«. upon hull & machinery, etc., valued as 
in original policy. Being against total & 
(or) constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
olicies & to follow their settlements ’’ :—~ 
eld: the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word ‘‘ arranged ”’ really meant 
compromised & did not cover an artificial 
total loss created by the will of the parties.— 
BERGENS DAMPSKIBS ASSURANCE FORENING 
v. SUN INSURANCE OFFICE, Lrp. (1930), 148 
L. T. 485; 46 T. L. R. 648; 74 Sol. Jo. 568; 
18 Asp. M. L. C. 172. 
-}--GURNEY 


vv, GRIMMER 





Add. Annotation: —Refd.. LEON v. CASEY 
(1982), 48 T. L. R. 452. 

Add. Annotation :—Generally, Reid. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 
Add. Annotation :—-As to (1) Consd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 


735a. Unsuccessful action against insurer-—Failure 


748. 


760. 


7638. 
765. 


766. 
782. 
786. 


800. 
845. 


to pay costs—Liability of reinsurer to insurer. ] 
—By a policy of marine insurance a vessel 
was insured by her owner with the present 
pltf., who by another policy reinsured the 
vessel against the risks, & for the period, 
covered by the original policy, for total loss 
only. A claim by the owner against the 
present pltfs. on the original policy failed 
on the ground that the vessel had been 
scuttled; & the present pltfs. obtained a 
judgment against the owner for costs, but it 
was impossible to recover the costs. ‘The 
resent pltfs. then claimed these costs from 
he present deft., one of the underwriters of 
the reinsurance policy. There was in the 
reinsurance policy a sue & labour clause, 
but no express contract by the reinsurers 
pay the costs in question :~-Held: that the 
sue & labour clause was inapplicable to such 
a claim, & as there was neither an express 
nor an implied contract to pay the costs in 
question the action failed.—ScoTrisH METRO- 
POLITAN ASSURANCE Co., Lrp. v. GROOM 
(1924), 41 T. L. R. 35, C. A. 
Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 183. 
Add. Annotation :—As to (2) Refd. Williams 
v. Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. 
Add. Annotation :—Consd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 
Add. Annotation :—As to (2) Apld. Hoff 
Trading Co. v. De Rougemont (1929), 34 
Com. Cas. 291. 
Add. Annotation :—Consd. Hoff Trading Co. 
v. De Rougemont (1928), 34 Com. Cas. 180. 
Add. Annotation :---Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 
Add. Annotation :—As to (2) Apld. Kauf- 
mann v. British Surety Insce. Co. (1929), 
45 T. L. R. 399. 
Add. Annotation :—Refd. He Morgan & Pro- 
vincial Insurance Co., [1932] 2 K. B. 70. 
Add. Annotation :—Refd. Lindsay Blee 
Depots, Ltd. v. Motor Union Insce. Co. 
(1930), 46 T. L. R. 572. 


852a—1220.  ENGLisH AND EMPIRE 


Landing dispensed with by owner.} 
Pitfs., a firm of merchants at O., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. co. until the goods were ‘‘ discharged & 
safely landed,”’ including ‘‘ all risks of craft 
to & from vessel & whilst in craft awaiting 
landing.’”’ The storage risk, while at moor- 
ings at O., was covered by defts. [ltfs.’ 

ractice was to have bunker coal discharged 
to barges & to leave it in the barges until 
@ vessel required bunkers & then to supply 
that vessel from a barge alongside. en 
the coal in question had arrived at O. & 
1,000 tons of it had been discharged into a 
barge, the barge sank during the following 
night & part of the coal was lost & part was 
damaged. Pitfs. having claimed from defta., 
the latter compromised the claim & took 
third-party proceedings to recover a con- 
tribution from the P. co. on the ground of 
double insurance :—Held : as pltis. dispensed 
with landing the P. co.’s risk terminated 
when the discharge was completed, &, as 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed.—LInDsay BLEE Depots, LTD. 
v. Moron UNIoN INSURANCE Co., Lib. 
(1930), 46 T. L. R. 572. 
855a. Effect of clause.]|—Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
pores of the cork was lost or damaged. 
he policy, when issued, contained (inter 
aha) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, & he also found that the loss was one 
reasonably attributable to fire :—Held: 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers’ manufactory at San Rogue, 
were covered by the policy; (2) there being 
an existing fire & an imminent peril, the 
damage caused by water, used either to 
extinguish the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejusdem 
generis with fire; (8) the underwriters were 
not relieved from liability by the restraint 
of princes clause: (4) the case must be 
remitted to the arbitrator upon the question 
whether the policy issued, so far as it con-— 
tained the fire policy clause, was or was not: 
contrary to the usual form of marine insur- | 
ance on goods.—_SyMINGTON & Co. v. UNION | 


852a. 


Diesst SuPPLEMENT. 


‘Insurance Socrery or Canron (1928), 87 
L. J. K. B. 646; 189 L..T. 386; 447. L. R. 
ot 18 Asp, M. L. 0. 19; 34 Com. QOas. 28, 


906. Add. Annotation:—As to (2) Refd. Bagle, 
Star & British Dominions Insce. v. er 
(1927), 48 T. L. R. 259. 


912a. Vessel laid up—Continuation of voyage sd = 
Deft. corpn. insured pltfs.’ steamship P. for 
twelve calendar months from midnight 
July 80, 1980, to midnight, July 30, 1931, 
subject to ‘Institute Time Clauses as 
attached.” Clause 13 of the Institute Time 
Clauses provided ‘‘ warranted free from 
pevous average under 3 per cent.’ 
ause 16 provided: ‘‘ The warranty & con- 
ditions as to average under 8 per cent. to be 
applicable to each voyage as if separately 
insured, & a voyage shall be deemed to com- 
mence at one of the following periods to be 
selected by the assured when pitas I up the 
claim, namely, at any time at which the 
vessel (1) begins to load cargo, or (2) sails 
in ballast to a loading port. Such voyage 
shall be deemed to continue during the 
@ ing period until either she has made 
one outward & one homeward passage (in- 
cluding an intermediate ballast passage if 
made) or an carried moe aggre bo we 
cargoes, whichever may first happen, &, 
further, in either case, until she barins to 
load a subsequent cargo or sails in ballast for 
a loading port.’’ The P. was chartered to 
load in the River Plate for Antwerp, & 
between Jan. 10, 1931, & the discharge of her 
cargo at Antwerp on Apr. 9, 1931, she 
sustained damage on three occasions. She 
then lay up at Antwerp till Aug. 27, 1931, 
owing to absence of freight. During the 
period of lying ee sustained damage on 
two occasions. e question for decision 
was whether the cost of repairs arising from 
these two later casualties could be added to 
the expenses incurred on the three earlier 
casualties so as to ascertain whether the 3 per 
cent. particular average was exceeded :— 
Held: on the clear wording of clause 16, 
which defined a ‘‘ voyage,” the voyage which 
had commenced on Jan. 10 was still con- 
tinuing during the period of lying up. On 
any other construction there would be great 
difficulty in knowing what limit to put on the 
period of delay. The contention of pltfs. 
was right, & there must be judgment for 
them.—PorRTVALE STEAMSHIP Co., . iv. 
RoyYAL EXCHANGE ASSURANCE CORPN. (1932), 
ie L. T. 217; 48 T. L. R. 441; 76 Sol. Jo. 


1087. Add. Annotation :—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


1099. Add. Annotation :—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


203a. -.]—LITYLEDALB v. DIXON 
ead 1 Bos. & P. N. R. 151; 127 E. R. 


eee ee Morrison v. Muspratt (1827), 12 Moore, 

1206. Add. Annotations :—As to (3) Consd. Green- 
hill v. Federal Insce. (1926), 95 L. J. K. B. 
717; Hoff Trading Oo. v. De Rougemont 
(1928), 34 Com. Cas. 180. 

1220. Add. Annotation:—Refd. Glicksman v. 
aoe & General Assce., (1927] A. C. 
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1252. Add. Annotation :—Consd. Greenhill v. Fede- 
ral Insce. (1926), 95 L. J. K, B. 717. 

1265a. -]—In an action on a policy of marine 

insurance on & cargo of celluloid shipped from 

America to France, defts. pleaded that 

assured had wrongfully concealed certain 

facts material to be disclosed to them. The 

cargo had in fact been previously carried, 

oe on deck, in a protracted voyage from 

ork to Halifax, where, the vessel being 

P, enable to proceed further, it was unloaded 

& part put in a warehouse, & the rest left on 

the open quay, exposed to severe weather, 

for over two months :—Held: these facts 

were material to be disclosed to the under- 

writers, & as they were not disclosed, & there 

was no waiver of non-disclosure, the policy 

was vitiated.—_GREENHILL v. FEDERAL IN- 

SURANCE Co., [1927] 1 K. B. 65; 95 L. J. 

K. B. 717; 185 L. T. 244; 70 Sol. Jo. 585 ; 

31 Com. Cas. 289; 17 Asp. M. L. C. 62, 





s:—Oonsd. Hoff Tradin De Rougemont 
“G80, 34 Com. Cas. 291. Refd. “Williams v. Atlantic 
Assurance Co. (1932), 37 Com. Cas. 
1808. Add. Annotations :—As re Consd. News- 
olme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. As to (1) 
Consd. Holt’s Motors, Ltd. v. South East 
Lancashire Insurance Co. (1930), 35 Com. 
Cas. 281. Refd. Collins v. Associated Grey- 
hounds Racecourses (1929), 141 L. T. 529. 
lat eat Refd. Le Drabble Bros., [1930] 2 


1809. Add. Annotation :—Consd. Holt’s Motors, 
Ltd. v. South East Lancashire Insce. Co. 
(1930), 835 Com. Cas. 281. 

1442. Add. Annotation :—As to (2) Refd. Wads- 
worth soumnlereee & a Co. v. Sea Insce. 
Co. (1929), 85 Com. Cas. 1. 

1465. Add. Annotation :—As to (1) Consd. Fiumana 


Societa Di  panerone v. Bunge & Co., 
[1930] 2 K. B. 47. 
1474a. Absence of panting beams.|—Held: the 


vessel was unseaworthy.—LUND v. THAMES 
& MERSEY MARINE INSURANCE Co., Lr. 
(1901), 17 T. L. R. 566. 


1545. Add. Annotations : — Refd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (iverson) (1929), 148 L. T. 296; 
Fiumana Societa 4 re cas v. Bunge 
& Co., [1930] 2 K. B 

1547. raid Annotation ee Cosmopolitan 


Shipp ping Co. (Inc.) v. Hatton & Cookson, 
(Liverpool) (1929), 143 L. T. 296. 


1557. Add. Annotation :—Consd. Greenhill ov. 
Federal Insce. (1926), 95 L. J. K. B. 717. 


1575. Add. Annotations: — Refd. Wadsworth 
Lighterage & Coaling Co., Ltd. v. Sea Insce. 
Co. (1929), 35 Com. Cas. 1; Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2K. B. 48; 
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B. (g). 


ag a asiOy e 
ai, —— =~} Boar MERCHANTS! v. CONNOLL , 
MARINE Go, (1876), 10 CAN. 


NS Rh. ae z O. 288 ; awa. 1877 
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1849 i. Joe ore departure 
terminus ae rGucheg to 


go ow 
Held: towing from the loading berth 
to another Poet of the harbour was not 
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a compliance with tho warranty.— 
NCE sear OF CANADA 


PART II. SECT. 19, SUB-SECT. 1.—B. 


unseawarlhy — Ship 
ced unseaworthy 

od privity of needs Aawved entilled 
2 recover.J—PACIFIO Coast COAL 
TT. U0. WRASTOHESTER 
FIRE INSURANCE Co. OF New YORK, 
gt Coast COAL FRYIGHTERS, LTN. 
; ASSURANCK 

R. 963; 
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Lazard Bros. & Co. v. Brooks (1982), 37 
Com. Oas. 224. 


1589. Add. Annotation :—As to (2) Dbtd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 


1608a. What amounts to insurance against. ]— 
A policy on a barge provided: “ the insur- 
ance is against the risks of total &/or con- 
structive &/or arran my Se loss including general 
aver pes salvage & damage to such vessel 
by collision with any other vessel or with 
ny fixed floating or other object or by fire 
lightning stranding or sinking.” The barge 
sank through general debility :—Held: the 
policy did not Pisces the insurers liable for 
priggrst wear & tear, & therefore they were 
not liable although the word “‘ sinking ’’ 
was used in the policy.—WADSWORTH 
LIGHTHRAGE & CoALING Co., Lrp. v. SEA 
InscE. Co., Lip. (1929), 45 T. L. R. 597; 35 
Com. Cas. 1, C. A. 


1611a. ~ J—PHENIX INSURANCE Co. oF HaRT- 
FORD v. De Moncny, No. 2404a, post. 


1616. Add. Annotation :—Refd. Wetherall & Co. 
v. London Assurance (1931), 144 L. T. 646. 


1641. Add. Annotation :-—Refd. Banco de Barce- 
es v. Union Marine Insce. (1925), 134 L. T. 


1648. Add. Annotation : — Refd. 
Steamers v. Bo of Trade, 
Matheson, [1929] A. C. 514. 


1650. Add. Annotations :—Consd. Board of Trade 
v. Hain S.S, Co., [1929] A. C. 5384 ; Merchants’ 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 97 L. J. K. B. 589. Refd. Man- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assce. (1926), 48 T. L. R. 103; Clan 
Line Steamers v. Board of Trade, The Clan 

’ Matheson, [1929] A. C. 514. 


1660a. .J|—A sailing ship, of which pltf. was 
mtgee., was insured by a policy, underwritten 
by deft., against perils of the sea & fire, &, 
as per "Institute Time Clauses, clause 8, 
against loss of the vessel “‘ caused through 
the negligence of master, mariners, engineers 
or pilots.”” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 
he set fire to her to prevent her from being a 
danger to navigation, & he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft. did not allege any mis- 
conduct by the assured, by the mtgee.. 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master :— 
Held: on the facts the abandonment was 
unreasonable on the part of the master & 
constituted negligence, & this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 


Clan Line 
The Clan 





"358s affd.. [1927] 2D.L. R 
500 Wrige7} 1 W. W.R. 878; 38 B.C. Ie 
8. C. R. 258.— 
PART II. SECT. 20, SUB-SECT. 1.—A. 
1876 ii. ———.}+-MURRAY v. NOVA 
Scotia MARINE INSURANCE Co. etTeTS), 
10 N.S. R, (1 R. & C,) 24.—CAN 
PART II. SECT. 20, SUB-SECT. 1.—E. 
1607 i. What amounts to—Not el 
accident, |— HILL 


by charterer with- 


om SOOIEery, Giron: 
“199714 D. 1 R. 718; 610. L. R. 


(B. C.), 
{1926] 3 3D 0 
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covered by clause 8, & even apart from that 
clause, as the peril of the sea had endangered 
the ship & the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
4 55 J. KB (a). Gann v. MITCHELI. (1928), 98 

140 L. T. 261; 17 Asp. 
i oO Rea: "8k Gem: Cas. 81; 45 T.L. R. 
54, o A. 

1675. Add. Annotations :—Refd. Firemen’s Fund 

Insce. v. Western Australian Insce. (1927), 

43 T. L. R. 680; Clan Line Steamers v. 

Board of Trade (1928), 97 L. J. K. B. 785. 

Add. Annotation :-—Refd. Adelaide 8.8. Co- 

v. A.-G., [1926] A. C. 172. 

1687. Add. Annotation :—Generally, Refd. Gulf & 
Southern S.S. oS (Incorporated) v. British 
Traders Insce. Co., [1930] 1 K. B. 461. 

1695. Add. Annolalion: nat to (1) Refd. Young 
v. Merchants’ Marine Insurance Co. (1932), 
48 T. L. R. 579. 

1696. Add. Annotation :—Refd. Wetherall & Co. 
v. London Assurance (1931), 144 L. T. 645. 


1700. Add. Annotation :—Consd. Young v. Mer- 


1684, 


chants’ Marine Insurance Co. (1932), 48 
T. L. R. 579. 
1701. Add. Citations :—-31 Com. Cas. 145; 16 


Asp. M. L. C. 579. 

1703. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
{1927} | K. B. 567. 

1705. Add. Annotation :—Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1706. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1708a. ‘‘ ponte with any object ’’—Bumping on 
rocks.|—-A_ policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause: ‘‘ Subject to the Institute 
‘ Free of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.’’ The 
ship, baving stranded, bumped on the rocks 
& damaged her bottom plates :—Held: the 
contact with the rocks was a “ collision with 
an object’’ within the policy.—MANCOMU- 
NIDAD DEL VAPOR FRUMIZ v. ROYAL EX- 
CHANGE ASSURANCE, [1927] 1 K. B. 5673; 96 
L. J. K. B. 229; 186 L. T. 587; 48 T.L. R. 
103; 17 Asp. M. L. C. 205. 

1709. Add. Annotation :—Refd. Adelaide 8.8. Co. 

v. A.-G., [1926] A. C. 172. 

Add. Annotation :—Refd. Adelaide S.S. Co. 

v. A.-G., [1926] A. C. 172. 

1718. Add. Annotations :—Apld. Me ea 
Union Insce. Soc. of. Canton (1on8), L. y 
K. B. 646. Refd. Tem eee Shipping Co. v. 
Louis Dreyfus & Co., 14 13. 

1719a. Damage caused by water—To extinguish 
or check fire.|—SyMINGToN & Co. v. UNION 
EUHSNCE SOcIETY OF CANTON, No. 855a, 
an 

1727, Add. Annotation :—Apld. ington 
ecg ia Soc. of Canton a 28), 97 L. J. 


1710. 


1732. pete: een. Pe Foster v. Driscoll, 
indsay v e indsa D li 
(1928), 98 L. J. K. B. 282. eas oe 


1788. Add. Annotation :—Refd. Adelaide 8.8. Co. 
v. A.-G., [1926] A. 0. 172. 

1750a. ——— Action of port authority——Extinction 
of fire—Damage by water.|—Syminaton & 
Co. v. UNION INSURANCE Soormmry or CANTON, 
No. 855a, ante. 

1766. Add. Annotation :—Refd. Clan Line Steamers 
v. Board of Trade, The Clan Matheson, [1929] 
A. O. 614. 

1807. Add. Annotation: —Refd. Williams  v. 
oy ina Assurance Co. (1932), 837 Com. Cas. 

1809. Add. Citations :-—-184 L. T. 350; 16 Asp. 
M. L. C. 604. 

1817. Add. Annotation :—Refd. Symington 
oe Insce. Soc. of Canton (1928), 139 L. Tr 


1827. Add. Annotation :—Generally, Refd. MacColl 
& Pollock, Ltd. v. Indemnity Mutual Marine 
Assurance Oo. (1930), 47 T. L. R. 26. 


1828. Add. Annotation: Refd. Wadsworth 
Lighterage & Coaling Co. v. Sea Insce. Co. 
(1929), 35 Com. Cas. 1. 

1888. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 
514; Hain S.S. Co. v. Board of Trade, [1928] 
2K. B. 534. Refd. ae Irvine v. Board 
of Trade, [1927] 1 K. B. 269 

1849. Add. Annotation: .—Consd. Clan Line 
ia ». Board of Trade, [1928] 2 K. B. 

As 

1850. Add. Annotations :—As to (1) Apld. nets 
of Trade v. Hain S.S8. Co., [1929] A. C. 534. 
Consd. rears Line Steamers v. Board of “rede, 
[1929] A. C. 514, Generally, Refd. Adelaide 
S.S. Co. “RP (1925), 95 L. J. K. B. 218; 
Cayzer, Tepine v. Board of Trade (1926), 
42 T. L. R. 731. 

1851. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 514. 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 

1854. Add. Annotutions:—-Consd. Clan  Juine 
Steamers v. Board of Trade, [1929] A.C. 514. 
hare aoe S.S. Co. v. A.-G., [1926] 


1858. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade (1928), 17 
L. J. K. B. 735; Merchants’ Marine Insce. 
v. Liverpool Marine & General Insce. (1928), 
97 L. J. K. B. 589; Board of Trade v. Hain 
S.S. Co., [1929] A. C. 534. Refd. Adelaide 
S.S. Co. v, A.-G., [1926] A. C. 172; Lazard 
ey & Co. v. Brooks (1932), 37 Com. Cas. 
2 

1860. Add. Annotations :—Consd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534; Clan 
Line Steamers v. Board of Trade, [1929] A. C. 
514. Refd. Board of Trade v. Cayzer, Irvine 
(1927), 48 T. L. R. 625. 

1870a. -——~ .]}—Pltfis. were the owners of the 
steamship A. While loading a general cargo 
at New York a fire broke out & general 
average expenditure was incurred. The 
share of the cargo-owners amounted to 
18,000 dollars, & this was paid to pltfs. 
After repairs & reloading the A. rece 
on her voyage, but was struck & sunk by 
another steamer. The cargo was discharge 
& the A. raised & taken into Chester, near 
Philadelphia, where the voyage was aban- 
doned. Further general average disburse- 
ments were made. By the law & practice of 
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Philadelphia cargo-owners were not liable to 
ay more than the salved value of the cargo. 
is they paid. The first defts., the London 
ance, were the insurers in part of the 
hull & machinery against perils of the sea & 
fire. The second defts., the British Traders 
Insurance Co., Ltd., were the insurers of 
part of the cargo’s proportion of general 
average disbursements, & the fourth deft., 
A. H. Henderson, was an underwriter of a 
similar policy at Lloyds for the other part. 
The third defts., the United Kingdom Mutual 
Assurance Assocn., Ltd., were a club of which 
pltfs. were members, & as such entitled to be 
indemnified against liabilities for cargo’s pro- 
portion of general average not otherwise 
recoverable. Pltfs. claimed under’ the 
policies. The London Assurance denied 
liability. The third defts. admitted liability 
if & when any balance was ascertained. The 
other insurers disputed the amount claimed 
& the method of computation. The bills of 
lading provided that. general average should 
be adjusted under York-Antwerp Rules, 
1890, & under the policies the same rules 
were to apply :—Held: the 18,000 dollars 
recovered in New York must be taken into 
account when computing the liability of the 
disbursements underwriters. In the case of 
the bull underwriters the values to be con- 
sidered were those at the termination of the 
adventure & the loss incurred by reason of 
the diminution or extinction of the value of 
the cargo was a loss which fell upon the 
assured, the shipowner, & came _ within 
Marine Insurance Act, 1906 (c. 41), s. 66 (4). 
—QREEN STAR SHIPPING Co., LTD. v. LONDON 
ASSURANCE (1931), 145 L. T. 160; 36 Com. 
Cas. 258; 18 Asp. M. L. C. 225. 

1874. Add. Annotations :—As to (1) Refd. Green 
Star Shipping Co. v. London Assurance.(1931), 
145 L. T. 160; Tempus Shipping Co. v. 
Drefus (Louis) & Co., [1931] 1 KB. 195. 

1876. Add. Annotation :—Refd. Goole & Hull 


Steam Towing Co. v. Ocean Marine Insce., 
{1928} 1 K. B. 589. 


1886. Add. Annotation :—Refd. Green Star Ship- 
ping nah v. London Assurance (1931), 145 


1887. Add. Annotation :—Refd. Green Star Ship- 
ing, mw v. London Assurance (1931), 145 
. T. 160. 


1888. Add. Annotations :—Consd. Green Star Ship- 
ing Co. v. London Assurance (1931), 145 
. T. 160. Refd. Tempus Shipping Co. v. 

Louis Dreyfus & Co., [1981] 1 K. B. 195. 


1891a. ** Prime cost ’’-—Meaning of.|-—WIL- 
LIAMS v. ATLANTIC ASSURANCE Co., LTD., 
No. 49la, ante. 

1948. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 


1965. Add. Citation :—[1904] P. 198, n. 
Add. Annotations :—Refd. The Normandy, 
[1904] P. 187; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., {1927] 1 
K. B. 667. ‘ 
1981. Add. Annotation :—Apld. Admiralty Comrs. 
v. 8.8. Chekiang, [1926] A. C. 637. 
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1982. Add. Annotation :—Refd. Admiralty Comrs: 
v. 8.8. Chekiang, [1926] A. C. 637. 


2010a. —-— Recovery of damages in collision 
action.|—Defts.insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the icy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
Itfs. contended that, as the balance of their 
oss was £2,500 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy :— 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 & £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship.—GooLre & HULL 
Steam TOWING Co., LTD. v. OCEAN MARINE 
INSURANCE Co., LTp.. [1928] 1 K. B. 589; 
97 L. J. K. B.175; 1388 L. T. 548; 447. LR. 
1838; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cas. 110. 


2014a. Loss less than amount paid Into court.] — 
Resps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
& applits. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, & the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, & resps. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct.:—Held: (1) the 
sinking was not an actual total loss ; (2) resps. 
were not precluded from denying that they 
had accepted the abandonment; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of principle, could not be questioned.— 
CapTain J. A. Cates Tua & WHARFAGE Co. 
v. FRANKLIN INSURANCE Co., [1927] A. C. 
698; 96 L. J. P. C. 182; 137 L. T. 709; 
17 Asp. M. L. C. 319, P. C. 


2055a, ——- ———.]—CapraIn J. A. Cates Tua & 
WHARFAGE Co. v. FRANKLIN INSURANCE 
Co., No. 2014a, ante. 


PART Il. SECT. 22, SUB-SECT. 5.—O. (a). 
f{i.—— By ee aaa oe as sale of ship ai fit—Rights of ‘assured.)—MEAGHER v. ALTNA INSURANCE Co. & 
Home InsuRANCE Co, (1873), 20 Gr, 354-—CAN. lata te . 
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Cases 2074—23879, 


2074. Add. Annotation :—Refd. Lambert-v. I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 


2082. Add. Annotation :—As to (1) Refd. Canada 
Atlantic Grain Export Co. (Inc.) v. Bilers 
(1929), 35 Com. Cas. 90. 


2110a. ——.]-MAEBURN v. LECKIE (1822), cited in 
Abbott’s Merchant Shipping, 14th ed., p. 15. 
A < F . : 
Cine eats Alcock v. Royal Exchange Assce. (1849), 
2145. Add. Annotation :—Expld. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
{1927} A. C. 698. 


2152a. Sunken ship—Recovery probable at date 
of abandonment.]—-Caprain J. A. Catus Tua 
& WHARFAGE Co. v. FRANKLIN INSURANCE 
Co., No. 201 4a, ante. 


2189. Add. Annotation :—Retd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 146. 


2191. Add. Annotation :—Refd. Tempus. Shipping 
ae v. Louis Dreyfus & Co., 1031} 1 K. B. 


2214. Add. Annotation :—As to (4) Apld. Holmes 
v. Payne, [1930] 2 K. B. 801. 


2286a. —— -}—Vacuum Ort Co. v. UNION 
INSURANCE SOCIETY OF CANTON, LTD. (1926), 
32 Com. Cas. 53, C. A. 


2333a. ——— Negotiations for ship between under- 
writers & third party.|— Captain J. A. CaTEs 
Tua & WHARFAGE Co. v. FRANKLIN INSUR- 
ANCE Co., No. 2014a, ante. 

2339. Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd.Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 24 L. G. R. 
457; Allgemeine Versicherungs-Gesellschaft 
Helvetia v. German Property Administrator, 
[1931] 1 K. B. 672. 


2340. Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Whitney v. I. Rk. Comrs., [1926] A. C. 37. 

23414. Damages for negligence in 
watching wreck.]—Defts. & other under- 
writers insured pltfs.’ steamship A. against 
total loss, & to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions with other vessels. The A. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Plitfs. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A. employed 
a tug to watch the wreck & warn other 
vessels. Owing to the negligence of the 
crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
against the S., the owners of the S. counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the dam 
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the damages & costs of the S., the liability 
not ing under the policy but upon the 
contract of indemnity.—Scuarr & STEAMSHIP 
ALLEGHANY OF LONDON, Lip. v. MERCHANTS’ 
MARINE INSURANCE Oo., Lit. (1898), 14 
T. L. R. 564; 3 Com. Cas. 312. 


23846. Add. Annotation :—Refd. Glen Line, Ltd. v. 
A.-G. (1980), 46 T. L. R. 461. 


2851. Add. Annotation :—Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 809. 


2352. Add. Annotation :—Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 84 Com. Cas. 309. 


2355. Add. Annotations :—As to (2) Consd. A.-G. 
v. Glen Line & Liverpool & London War 
Risks Insce. Assocn. (1929), 34 Com. Cas. 
809; Page v. Scottish Insce. Corpn. (1929), 
98 L. J. K. B. 808. Refd. Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
oe Property Administrator, [1931] 1 K. B. 

2856. Add. Annotation :—Refd. Glen Line, Ltd. v. 
A.-G. (1930), 46 T. L. R. 451. 


2869a. Reinsurance of liability for total loss—No 
reinsurance of running down clause—-Applica- 
tion of principle of cross liabilities. }—Defts. 
underwrote a policy of marine insurance on 
the W. against total loss, & also by a running 
down clause, against three-fourths of collision 
liability on the principle of cross liabilities. 
Defts. reinsured their liability for total loss 
only with pltf. During the currency of the 
policy the W. was sunk as the result of a 
collision with the M. & became a total loss. 
In proceedings in the Admiralty Ct. both 
vessels were held equally to blame, &, as the 
M.’s half damages exceeded the W.’s half 
damages, the W. had to pay the balance under 
the Admiralty rule of single liability. Defts. 
paid the owners of the W. for a total loss, & 
also a further sum under the running down 
clause, that sum being ascertained by bring- 
ing into account a payment treated as having 
been received in respect of the M.’s liability 
for the damage done by her to the W., & the 
payment of a larger sum in respect of the 
damage done by the W. to the M. Piltf. 
claimed that he was entitled to the benefit of 
the credit in respect of the M.’e liability :— 
Held: pltf., not being a reinsurer of the 
liability under the running down clause, was 
not entitled to the benefit of the credit 
mentioned.._—-YOUNG v. MERCHANTS’ MARINE 
INSURANCE Co., Lrp., [1932] 2 K. B. 705; 
101 L. J. K. B. 567; 147 L. T. 236; 48 
T. L. R. 579; 37 Com. Cas, 415, C. A. 


2875. Add. Annotations :—-Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309 ; Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
sere Property Administrator, [1931] 1 K. B. 


C8 | 
& costs to the owners of the S. :—Held: the | 2879. Add. Annotation :—Refd. Goole & Hull 


underwriters were jointly liable to indemnify | 
pltfs. against the remaining one-quarter of | 


PART Il. SECT. 23, SUB-SECT. 4.— 
A. (e). 


—Held : 


sd. Provision as to survey-~A pplica- 
structive loss of 


nan ae total oa eee ke Mon- 
y ASS NCE Co. 4), 23 
U. Cc. R. 437.—CAN. ‘ 


PART II. each > annem 4.— 


2256 1. Constructive total loas 
there having been CO. 

the ship, the action 

of the underwriters in making repairs 

& earning the freight would n 

the assured from recovering as for a 


Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 183. 


total loss of ht.—Troop & Lewis 
Fie te Sg 6 ae me COL OF 

of ship. | RSE OAN TC ee 

PART II. SECT. 26, SUB-SEOT. 1.—A. 
n. Read now “‘ 2404a i.”’ 


prevent 
o. Read now “ 2404a ff.” 
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24048. Prosecution of claim-—Condition limiting 


time for.|——Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for ‘‘ leakages from any cause in 
excess of 1 per cent. on each invoice.” It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to vip ie the result in gallons, & at the 
port of discharge to weigh it & to express the 
result in kilograms with an wance for 
reduction on account of the varying tempera- 
ture conditions of 3°25 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts. having refused 
to pay upon the ground that there was no 
sufficient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate :—Held: the limitation 
clause was not one which bound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions & 
warranties which affected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there 
was no ground for imputing that loss to any 
cause other than leakages.—PuH@NIx INSUR- 
ANCE Co. OF HARTFORD v. DE Moncuy (1929), 
141 L. T. 439; 45 T. L. R. 543; 18 Asp. 
M. L. C. 7; 35 Com. Cas. 67, H. L.; affg. 
S. C. sub nom. DE MoNCHY v. PH@NIX INSCE, 
Co. OF HARTFORD (1928), 188 L. T. 7038, C. A, 


2445. Add. Annotation :—Refd. Lothian v. Ep- 


worth Press (1926), 1387 L. T. 582, n. 


2461. Add. Annotation :—Consd. Holmes v. Payne, 


[1930] 2 K. B. 301. 


2463a. —— —-—.]——_A ship belonging to the Glen 


Line was insured, hull, machinery, etc., with 
the Liverpool & London War Risks Insurance 
Assocn., against the usual war risks. On the 
declaration of war on Aug. 4, 1914, the 
ship was seized by the German Government 
& was interned until after the Armistice. 
The Glen Line gave notice of abandonment, 
which was accepted by the Assocn. as for a 
constructive to loss on Aug. 4, 1914. 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, under 
article 297 (e) of the ene} of Versailles, in 
effect, for compensation for loss of prospective 
profits arising from the seizure of the ship by 
the Germans immediately on the outbreak 
of the war, & this claim was compromised 


Vol. XXIX.—Insurance. Cases 2404a—2527a. 


for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent. of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 
the Assocn., & that the British Government 
were entitled to 80 per cent. of the trust 
moneys :—Held: the compensation re- 
covered under the treaty was analogous to 
damages recovered for loss of freight in 
prospect secured by an existing charter & 
must therefore be treated as belonging to the 


owner & not to the abandonee.—GLEN LINE 


Lap. v. A.-G. (1930), 46,T. L. R. 451; 36 
Com. Cas. 1, H. L.; revag., S. C. sub nom. 
A.-G. v. GLEN IainE, Lrp. & LIVERPOOL & 
LONDON Wark Risks INScE. ASSOCN., Lrn. 
(1929), 34 Com. Cas. 309, C. A. 


2527a. Unstamped insurance.}—In 1920 the 


E. co. & the Y. co. entered into a participa- 
tion agreement effective as from Jan. 1, 1920, 
which was a reinsurance treaty binding the 
E. co. to cede & the Y. co. to accept a par-. 
ticipation of all risks mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920; &in Jan. 1922, 
an agreement, hereinafter called ‘‘ the Out- 
wards Treaty,’ on the same lines & with 
the same provisions as those of the agree- 
ment with the Y. co. was entered into between 
the E. co. & the N. co. In 1921 the N. co. 
é& the E. co. entered into another participa- 
tion agreement, hereinafter called ‘‘ the 
Inwards Treaty,” the N. co. ceding & the 
E. co. accepting a share of all marine risks. 
The Inwards Treaty had no provisions for 
the issuing of folicies, or for particulars 
sufficient to make Sse the issuing of 
policies, to satisfy the provisions of Stamp 
Act, 1891 (c. 39), & Marine Insurance Act, 
1906 (c. 41). No stamped policies were in 
fact issued under any of the three agreements, 
& no premiums were ever actually paid to 
the N. co., which was credited with the 
proper proportion of the net premiums 
received by the E. co. On the compulsory 
winding-up of the N. co. the E. co. claimed 
to be entitled to prove for sums paid by it 
for premiums under the Outwards Treaty, 
after allowing for sums paid or credited to it 
by the N. co. under the Inwards Treaty. 
The Official Receiver rejected the claim on 
the ground that both treaties were invalid & 
inadmissible in evidence, because they were 
contracts of marine insurance which did not 
comply with the requirements of Stamp Act, 
1891 (c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful; & upon a summons 
asking for an order that the proof should be 
allowed :—Heild: (1) as the Outwards Treaty 
was invalid & void, the entries of premiums 
to the credit of the E. co. were not evidence 
of payment, & therefore no claim under 
Marine Insurance Act, 1906 (c. 41), s. 84, 
could be made; (2) even if premiums had 
been paid such a claim could not have been 
made, as Stamp Act, 1891 (c. 39), ss. 92, 93, 
97, amounted to an implied prohibition of 


PART II. SECT. 26, SUB-SECT. 2.— Coast CoaL Freiguters, Lrp. v. ance Co. (B. C.), [19261 4 D. L. R. 
oe A. (b). oe WESTCHESTER FIRE InsuRANCE Co. 963; (1926) 3 W. Ww R. 356.; affa., 
se. Recovery of interest—Alihough OF NEW York, Pacrfio Coast CoAL eal 2D.L. R.590; [1927] 1 W. W.R, 

action tried jury.}—Pacrrio FREIGHTERS, LTD. v. WESTERN ASSUR- 78; 38 B.C. R. 815.—CAN. 
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offences by incurring liability for premiums 
in respect of unstamped sea insurances, & 
ad therefore been “ illegality ’’ on the 
part of the E. co. with the result that a claim 


there 


for return of premiums under Marine Insur- 


ance Act, 1906 (c. 41), s. 84, must fail.—-Re 
NATIONAL BENEFIT ASSURANCE O0O., LIrn., 
[1931] 1 Ch. 46; 100 L. J. Ch. 88; 1441. T. 
171; [1929-30] B. & C. R. 256. ~~ 


Part Ill._—Fire Insurance. 
2544. Add. Annotation :—-Refd. Halifax Building 2560. Add. Annotation :—As to (1) Consd. Page v. 


Society v. Keighley, [1931] 2 K. B. 248. 


2546. Add. Annotation :—-Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 


2548. Add. Annotation :—As to (1) Refd. Shell-Mex 
v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 


2558, Add. Annotation :—-Consd. Morgan v. Pro- 
vincial Insurance Co. (1932), 48 T. L. R. 217. 


PART III. SECT. 1, SUB-SECT. 3. 


2541 xlix. -——.}--—-BUDGE v. MARBIN 
LUMBER Co., Lrp., & MARTYN LUMBER 
Co., LTp., [1932] 2 W. W. h. 64.—CAN, 


2541 1. Policy payable to assured 
or ° assigns.”’J—-NOACK v. LANARK 
County MuTuaL Frere InNsce. Co., 
(1932) 4 D. L. R. 64.—CAN. o 

af. Insurance by liquidator—Liqut- 
dator becoming trustee for purchaser-— 
No duty to inform insurers.|—Where 

roperty was insured against fire by a 
fiquidator in possession, & at the time 
of the loss he was still In possession, 
but then as trustee for persons who had 
meanwhile purchased the property, 
but had not yet received title :—Held : 
he had been under no legal duty to 
notify the insurers of said change.— 
MONTREAL TRUST Co. v. CALEDONIAN 
INSURANCE Co. & ALLIANCE ASSUR- 
ANCE Co., [1931} 2 W. W. R. 5713 3 
D. L. R. 809: affd., {1931] 3 W. Ww. FR. 
432; }1932]1 D.L. R.116; 26 Alta. LR. 
21; affd., [1932] S.C. R. 581.--CAN. 


PART ill. SECT. 1, SUB-SECT. 4. 

ot, —— Meaning of *' husband.’’}-~- 
In the proposals for insurance against 
fire in respect of a building & of 
furniture, etc., therein of the proponent, 
ove of the printed questions was 
“Have you... or husband ever 
... had a fire ’’ !—Zleld: the word 
*“ husband ’’ there meant husband then 
living.—BRADBURY v. THE LONDON 
GUARANTEE & ACCIDENT Co., LTD. 
(1927), 40 ©. L. R. 127.—AUS., 

o i. —— Aueged misstatement as to 
property in goods.|--NORTH BRITISH 
& MERCANTILE INSURANCE Co. ov. 
MCLELLAN (1892), 21 8. C. R. 288.— 
CAN 


o hii. ——— Question relating to cancel- 
lation of previous policy—Meaning of 
cancellation.|—-A proposal for & policy 
contained the question, ‘‘ Has the pro- 
ponent... everhad... any policy 
cancelled G any insurance co. ?’’ 
The assured had in fact had a policy in 
another office, & the premium thereun 
not having been paid, the insurance 
co.’s officer intimated that his co. did 
not desire to continue the policy, & if 
the assured was not prepared pay 
the premium the co. would have no 
alternative but to cancel the policy. 
The premium not being paid the officer 

roduced a cancellation voucher which 
ne had taken with him when he went 
to call on assured, & assured then 
signed the voucher & the policy waa 
cancelled :——Jield : the termination of 
the insurunce of the unilateral act of 
the co., & the policy was cancelled 
within the meaning of the question in 
the proposal.—-BkRYCE v. MERCANTILE 
& GENERAL Inscr. Co., Lrp., {1980} 
N. Z. L. Kh, 231.—-N.Z. 





808. 


Refd. 


Scottish Insce. Corpn. (1929), 98 L. J. K. B. 


2562. Add. Annotations :-—Consd. Page v. Scottish 

Insce. Corpn. (1929), 98 L. J. K. B. 308. 
Williams v. 
(1982), 37 Com. Cas. 304. 


Atlantic Assurance Co. 


2568. Add. Annotation :—<As to (2) Consd. Lake v. 


PART Ill. SECT. 2, SUB-SECT. 2. 


¢ i. ——— —— Whether action by 
insurer Chancery or common law 
action. }—ROYAL EXCHANGE ASSCE. Co. 
vw. GRisHaw Bros., Lrp., [1928] 
2 D. L. R. 412 . 62 QO. L. R. 25.—CAN. 

t il. —— Liability of insured— 
Refusal to subrogate.)~—-GLOBE & 
RUTGERS Fire INSURANCE CO. 1°. 
TRUEDELL, [1927] 2 D. L. R. 659; 64 
O. L. RK. 227.—CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

sg. Party in whose name property 
placed.j—Pitf. was held to have anu 
insurable interest in property which 
bad been placed in his name by his 
brother for the purpose of preventing 
his brother’s creditors getting it.— 
LAMBERT v. ANGLO-SCOTTISH GENERAL 
COMMERCIAL INSURANCE Co, (1929), 
64 0. L. R. 439.—CAN. 


PART Ill. SECT. 8, SUB-SECT. 2.—B. 


h (p. 311) i. ——.])—CLARKE 14, 
FIDELITY-PHOENIX FIRK INSURANCE 
Co. of NEw YORK, [1926) 1 D. L. R. 
303 58 O. L. R. 148.—CAN. 

l(p. 311) i. -——.]—A person who 
has made an agreement for the pur- 
chase of immovable property, although 
he does not thereby obtain a legal 
interest in or charge upon the property 
within sect. 54 of Transfer of Property 
Act, nevertheless has an insurable 
interest In the property, & can recover 
under a policy of insurance of tho 
property the loss suffered by him on 
account of the property being destroyed 
or damaged by fire.—GNANA STN- 
DARAM v. VULCAN INSURANCE Co. 
(1931), I. L. R. 9 Ran. 452.~—-IND, 


h (p. 312) i. -+—Where a mtgor. 
against whom foreclosure pocees 
had been brought & continued until 
sale was still the red owner of 
the property & in possession of it he 
was held to have an insurable interest 
at that time.—FORDORCHUK v. CaR & 
GENERAL INSURANCE CORPN., LTD., 
(1931) 2 W. W. R. 586; 3 D. L. R. 
387.—CAN. 


PART III. SECT. 5. 

6 a before. f ie 
rok. efore rs) 
Broker not liable as ineurer.}—BROIT 
v. BENNIE 8. CoHEn & Son (N. 8. W.), 
Lrnp. (1926), 27 8. BR. N. 8. W. 29; 
4 N. 8. e Ww. N. 44.—AUS. 

k i. ——.]}—SUN INSURANCE OFFICE 
v. Roy (Can.), [1927] 1 D. L. R. 17; 
S. C. R. 8.—CAN. 


PART III. SECT. 7, SUB-SECT. 2. 
2599 i. Explosion——Grain-duat ex- 
nlosion.}—-A policy of insurance against 
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Simmons (1926), 95 L. J. K. B. 586. 
2572. Add. Citation :—31 Com. Cas. 10. 


fire, which includes the condition that 
the co. shall make good loss or damage 
caused by the explosion of coal or 
natural gas in a building not forming 
part of gas works, & loss or damage 
y fire caused by any other explosion, 
covers loss caused by a orn ou 
explosion, where, although the origin 
of the explosion cannot be positively 
prov ees i most probablo cause is 
ound to have been the ignition of the 
partes of grain-dust suspended in 
he air.—RIEDLE Brewery, LTD. v. 
MERCHANTS Fink ASSURANCE CORPN. 
of NEW YorK (Man.), 
W. W. R. 497.--CAN. 


li. —-—.]—A policy of fire insurance 
upon a building contained the words 
*‘ only while the oe are occupted 
as a private dwelling.’”’ ‘The premises 
were vacant when a fire occurred. 
In an action upon the policy :—Held : 
the words quoted were part of the 
description of the property insaured.~ - 
CooPER v. TORONTO CasuALTY INSCR. 
Co., {1928]2D.L. R. 1007; 62 O.L. LR. 
311.—CA 


1lii. —-—- Use as “ bunk house.’’}— 
An action upon a policy of fire insur- 
ance was resisted by deft. co. ou the 
ground that at the time of the fire the 
house was not occupied as a private 
dwelling, contrary to a condition in 
the ie cy. One pltf. G. let the house 
to H., who said he was going to live in 
it, & G. understood that H. would 
occupy it with his wifo & family. <At 
the time of the fire H. hud three men 
living with him. Once a week T.’s 
wife came in to keep things in order, 
& twice a week the wife of one of the 
other men did the same. Each of 
them contributed to the rent, that is, 
the other men paid their shares to H. 
who paid G. G. was never in the house 
while {t was so occupied :—Held: the 
house was occupled as a private 
dwelling.-—GENDRON vt PROVIDENT 
ASSURANCE Co., [1931] 1D. L. RR. 418; 
66 O. L. &rn 147.-—CAN, 


1 iil. }—Pltf. was insured 
against loss by fire of furniture im a 


{1926} 1 





house ‘only while occupied as a 
dwelling ’’:—-ITeld: the words were 
used in the policy as part of the 


description of the property & not as o 
condition modifying the statutory 
conditions ; a mere temporary vacancy 
or absence of the epee ak reasonable 
in tho circumstances will not be ground 
for a finding that the house was not 
‘‘ occupied as a dwelling.””-—METCALYE 
v. GENBRAL ACCIDENT ASSURANCE CO., 
ee 2D. L. R. 265; 64 0. L. R. 


liv. ‘* Occunied.”’}—By the terms of 
a policy, it covered the building insured 
“only while occupied, constructed & 


2610. Add. Annotation :—Refd. Stumbles_ v. 
Whitley (1929), 46 T. L. R. 37. 


2635. Add. Annotation :—As to (2) Apld. Syming- 


situated as described.’’ <A fire occurred 
while pltf. was not living in the build- 
ing, though he had left some furniture 
& clothing there & no one elso lived 
there :——Held; the pecperty. was not 
‘* occupied ’’ within the meaning of the 

olicy.— LAMBERT v. ANGLO-SCOTTISH 

ENERAL COMMERCIAL INSURANCE Co., 
{1930} 1D. L. R. 284; 640. L. R. 439. 
~——CAN. 


sh. “ Burning of prairte.’’}—-WrEsT 
Ranvd EKarates, LTD. v. NEw ZEALAND 
TNS RANGH OG:s Lrp., [1925] App. D. 


PART III. SECT. 7, SUB-SECT. 8. 


2629 v7. -}—A con- 
dition, that the insurer is not liable for 
loss “if any subsequont insurance is 
effected with any other insurer, unless 
& until the insurer assents thereto,’’ 
is not applicable so as to defeat the 
nsured’s claim for loss, merely because, 
without the insurer’s assent, he sub- 
sequently obtains from another co. a 
moles which never attaches by reason 
of the application of tho condition 
therein, that “ the insurer is not liable 
for loss if there is any prior insurance 
with any other insurer.’’—-~-HOME INSUR- 
ANCE Co. oF NEW YORK v. GAVEL, 
[192713 DL. R929; [1927)8.c TN. 
481.—CAN. 

r (p. 320) 1. —-—~ Loss between issue 
of cover note & policy—Whether con- 
ditions of parsey applicable. |—NICcHOL- 
SON v. Tre SOUTHERN STAR FIRE 
INSURANCE Co., LTp. (1927), 28 S. H. 
N. 8. W. 124 ? 45 N. S. Ww. W. N. 35.— 


d (p. 320) i. On change of nature 
of occupation on insured premises. )-— 
West RAND KarTaTses, LTD. v. NEW 
ZARALAND INSURANCE Co., LTD., [1925] 
App. D. 245.—-S. AF. 

ee (p. 320) f. ‘ 
MIasiquor & ROUVILLE MUTUAL FIRE 
INscE. Co. v. HASTERN TOWNSUOIPS 
TERLEPHONE Co., [1928] 1D. L. R. 526; 
43 Que. K. B. 122.—CAN. 

ee (p. 320) ii. -}--The 
words “ stored or kept ” in statutory 
condition 5 (0) in Sched. B to Alberta 
Insurance Act, 1926, do not apply to 
gasoline which is in actual use & course 








oman mn  ehece mmm meen, 














of consumption for domestic purposes,. 


where, at least, the amount so in use 
is less than one quart.—HAL.L v. 
CONNECTICUT Fire INSURANCE Co., 


[1931] 2 W. W. R. 200; 3 D. L. R 
329.—CAN. 
f (p. 320) i. —- -—— +} LoONs- 


BERRY v. TRANS-CANADA INSURANCE 
Co., [1932] 1 DD. L. Rh. 351.-- CAN. 


d (p. 321) i. ---—~ What amounts to— 
Not clause reducing amount of insurance 
by amount ad on previous claim, }— 
PAULS v. NATIONAL UNION Fire In- 
Ay aa Co., [1932] 2 W. W. BR. 558.— 

ad. Statutory condition as to preof of 
loss—Compliance with.|J—Inu an action 
on a fire insurance policy pltf. relied 
on as proof of loss what purported to 
be a statutory declaration solemnly 
declared before a comr. for oaths; &, 
in order tv support his motion to be 
allowed to amend the proof of loss so 
ag to set up a value consistent with his 
representation of value in his applica- 
tion for the policy, pl. swore that he 
had not appeared before said comr., 
that he had never declared to the truth 
of the claim & the statements in the 
declaration & that he had signed the 
form of proof of loss provided by deft. 
co. & had left it with his agente to fill 
in, & that a slip attached to the form 
& stating the reasons for claiming the 
wmount which was claimed was not on 
the form when he signed it :~ Held: 


Vol. XXIX.—Insurance. Cases 2610—2657. 


ton v. Union Insce. Soc. of Oanton (1928), 
97L. J. K. B. 646. 


2657. Add. Annotation :-—Consd. Looker v. Law 


there had been no conpliance with 
statutory condition No. 15 as to proofs 
of loss—-FULTON wv. WAWANRSA 
MuTUAL INSURANCE Co., [1932] 3 
W. Ww. Rk. 412; affd., {1932] 3 W. W. k. 
404.— CAN, 

af. Overestimate — Whether evi- 
dence of fraud.}—In an action on 
policies of fire insurance held that the 
fact that the amount awarded the 
insured was only about half the amount 
claimed in the proofs of loss did not 
necessarily compel the ct. to infer 
fraud.— RMAN ¥. NEW BRUNS- 
WICK FIRE INSURANCE Co., [1932] 2 
Ww. WwW. RK. 607; 4 D. L. R. 342.—CAN. 


PART Ill, SECT. 7, SUB-SECT. 4. 

fi. —-—- Exception from liability for 
loss by theft-—-Truck stolen & burnt—- 
Onus of proof on company.)J—LUCIANI 
v. BRITISH AMERICA ASSURANCE Co., 
ee 1D. L. R. 166; 65 0. L. ft. 





fii. --—— Exemption from liability for 
loss or damage resuc.ing from carthquake 
or abnormal condilions arising therefrom 
—Consideration of results of carth- 
quake.|—W AIROA FARMERS CO-OPERA- 
TIVE MEAT Co., LTp., & Bank or NEW 
ZEALAND v. NEW ZEALAND INSURANCE 
re Lrp. (1931), 7 N. Z L. J. 267.-- 


PART Ill. SECT. 9, SUB-SECT. 1. 


2650 ii, -}—~—In 1925 pitf. 
made two proposals for fire insurance 
with deft. co., each containing the 
question, ‘‘ Have you or your husband 
ever been a claimant on a fire insurance 
office or had a fire?’’ In one pro- 

osal the answer supplied was “ Fire 
n 1914 from adjoi shops, Throssell 
Street, Collie,” & in the other “ known 
to company.” Pitf. had lived apart 
from her husband for many years, & 
he had died in 1923. The husband had 
had one fire in 1898 & another in 1917. 
In the case of the first fire he had been 
convicted of arson, & the insurance co. 
concerned had refused to pay insurance 
in respect of the second fire :—AHeld: 
the answer was untrue.—BRADBURY 
v. LONDON GUARANTEE & ACCIDENT 
rere LTp., (1928) W. A. L. R. 38,— 


_ (p. 324) i. Concealment 
of inéreased risk.}--SMITH v. AMERICAN 
EQUITABLE ASSURANCE Co., [1931] 2 
D. L. R. 830.—CAN. 


m (p. 324) i.——- Insurance by partner- 
ship-—Concealment o evious loss by 
poe individ y.jJ—A policy of 
nsurance against fire over the mer- 
chandise stock of pltfs. who were 
carrying on business in partnership 
was effected with deft. co. The 
proposal forur contained a | be tae 
‘Has proponent, either individually 
or as & member of a partnershi 
or co., or his or her wife or husband, 
ever had property damaged or de- 
stroyed by fire? ’’:— Held: the 
question referred not only to loss in 
respect of the dae ier f property, 
but also to loss suffered by the partners 
individually before the formation of 
the partnership.—NicnoLtas & TBar- 
NETT v. NEW ZEALAND INSCE. CO., 
[21930] N. Z. L. R 699.—-N.Z. 

nn (p. 325) i. ——— -—- Statement 
thaé applicant ‘‘ owner”? & propérty 
Sree from incumbrance—- Applicant pur- 
chaser u agreement & property 
subject to vendor’s lUen— Policy vitiating 

representation.}--BURBIDGE 
vw. Harrrax Fire INsScRancze OCo., 
(1931) 1D. L. 1. 818; 2M. P. R. 479; 
affg., 11930} 4 D. L. R, 763.—CAN, 


pp (p. 825) 1. ——-—- ———.} —SPERLING 
v. GERMANIO Fire INSURANCE Co., 
{1932} 2 D. XL. R. 631.—CAN, 
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Union & Rock Insce., [1928] 1 K. B. 554. 


sk. Application of statutory con- 
dition—Necessity for fraud.J~-In an 
action upon a fire insurance policy the 
defences were that when applying for 
the insurance pltf. failed to disclose 
certain inaterial facts & that no vaHd 
contract of insurance ever became 
binding on deft. co. The non-dis- 
closure alleged was admittedly not, 
frandulent :—Held: deft. co. was not 
entitled to resoind the contract.—Kapi- 
SHEWITZ v. LAURENTIAN INSOE. Co., 
Hos 4p. LL. R. 401: O. R. 529.— 


PART III. SECT. 9, SUB-SECT. 2.—C. 


t (p. 331) i. .}—During the 
term of a fire insurance policy on 
farm buildings, the iusured, with his 
family, moved from the farm & took 
up residence in a new home, intending 
Lo reside there permancntly & to rent 
or eli the farm, which remained vacant. 
He gave no notice to the insurer of the 
vacancy. Within 30 days froin the time 
the insured property became vacant, it 
was destroyed by fire:--Held: the 
insurer was Hable on the policy. In 
view of statutory condition 5 (d) of 
Ontario Insurance Act, R. 8. O., 1927, 
in the policy, vacaucy for a period of 
30 days was a risk contemplated by 
the policy & assumed by the insurer, 
& it was not open to the insurer to 
show that the mere fact of vacancy 
vr non-occupancy for less than 30 days 
was a “ change material to the risk ” 
within statutory condition 7.— 
LAURENTIAN INSURANCE Co. v. DAVID- 
SON, [1932] S. ©. R. 491; 2D. L. R. 
750; affg., (19381} 4 D. LL. R. 720; 
Q. R. 813.—CAN. 

co i, Removal of adjoining 
premiscs.}—Insurance on a barn. De- 
fence, change in risk without notice to 
defts. :—Held; the removal of a farm 
dwelling-house from the neighbourhood 
of the barn, leaving the barn near a 
side road not much travelled & the 
removal of pltf. & his family from the 
farm leaving no one actually Iiving in 
the house at the time of the fire were 
changes matorial to the risk within the 
condition in the policy.—WyYbDRICK v. 
SALITFLEET & BINBROOK MUTUAL FIRE 
INSURANCE Co., [1980] 1 D. L. R. 241; 
64 O. L. R. 521.----CAN. 


PART III. SECT. 10, SUB-SECT. 1. 

















l(p. 333) i. _——~ Agreement 
to pay claim of morigagee.]—TAMSON 
v. PALATINE INSCR. Co., [1928] 2 


D. L. R. 867.—CAN. 

p (p. 333) f. Insured 
arrested for arson.J—Av insured under 
@ policy of fire insurance was arrested 
for arson immediately after the fire 
& kept In custody, or under bail, for 
six months, when he was acquitted, 
& then endeavoured to comply with 
the insurer’s requests for proof of loss. 
When the adjuster, who had been 
instructed to adjust the loss, learned 
of the criminal proceedings he had 
stayed his hand :—Held; the insured 
was relieved by reason of necessit 
& mistake from strict compliance wit 
the oonditions in the policy as to 
furnishing proofs of loss.—QUON v. 
BrItTIsH EUROPEAN INSCE. Co., 
LTp., {1928} 3 W. WwW. R. 545.—CAN. 

t (p. 333) i. —-— ——~.}-—The docu- 
ment in question hervin held to be not 
such a es of loss as {s required by 
clause 15 of the sched. to Fire Insurance 
Policy Act, 1925; since it did not 
declare that the account furnished by 
the insured was “ just & true,’’ but 
merely that it was ‘“‘to the best of 
my knowledge & delief true,” & it was 
not a solemn declaration.—GLaGovsKy 
v. NATIONAL FIRE INSURANOE Co. OF 


° 





 cmmemeenaunmeined 


Cases 2718—2855a, ENnGusH anp Exrime Dierst SuppLemMent. 


2718. Add. Annotation :—Consd. Lake v. Simmons 


(1926), 05 L. J. K. B. 586. 


2788. Add. Annotations :—Consd. Bell v. 
Bros., Ltd., [1932] A. C. 161. 
(M. E.) Sons, Ltd. v. Burjorjee (P. R.) (19382), 


48 T. L. RB. 279. 


2740. Add. Annotation :-—Generally, ager Lake 
v. Simmons (1926), 95 L. J. 
2754, Add, Annotation :—Aa to (2) Peery Sais 
Lever Building Society v. Keighley, [1931] 2 K. B. 
Refd. Moolla 248. 
2767. Add. Annotation :—Roefd. ev. Scottish 
Insce. Corpn. (1929), 88 L. J. K. B. 808, 


Part 1V.—Life Insurance. 


2789. Add. Annotation :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


PART II, SECT. 10, SUB-SECT. 2. 


m i. —— eel v. CANADA 
a & nae Co., 
pees 1D. L. ae 1002; 58 N. 8. R. 

415.—CAN. 

sn. After recovery of judgment against 
dag thar ages responsible for jire— 
e .) Cc. » e * 

WESTERN ASSURANCE Co., 
vw. LAW Unton & CROWN MORTGAGE Co. 
(1911), 21 Man. L. R. 142.—CAN. 

so. Expenses of adjuster—Right of 
insurer to deduct. }-—-MORIE & CAMPBELL, 
eee ORNS Lrp. v. WORLD FIRE 

& MARINE INSCE. Co., [1928]1 D. L. R. 
1040; [1928] 1 W. W. R. 748.—CAN 


sp. Amount of insurable interest at 
time of loss—-Agreement for sale of 
Wate 9. ¢ payment received. a 
EEKS v. CUMBERLAND ARMERS’ 

MUTUAL FIRE INSURANCE Co., [1930] 
4D. L. R. 588.—CAN. 


PART III. SECT. 13, stag 2.—A. 


2749 ii. NEw 
ZEALAND INSURANCE Con Te. {1927} 
V.L. R. 249; 48 A. _ T. 182; {1927] 
Argus L. R. 194.—AU 


——,}—SwI 


PART III. SECT. 13, SUB-SECT. 2.—B. 


1 i. Purchaser pF properly 
subject to mortgage—— Although fire before 


LTD. v. Myzivs Gioge), 
38 C C. mi i ‘4717; [1927] V . 1— 
AUS. 


1 ii. Delay in reinstatemen 
Right to claim loss of rent & profits. = 
Pursuant to Imperial Acts Applica- 
tion Act, phe 8. 49, pltf., as a person 
interested in or entit. ed ‘to buildings 
which had been destroyed by fire, 
requested deft. insurance co. to cause 
the money for which such buildings 
had been insured to be laid out or 
expended as far as the same would 
go towards rebuilding or reinstating 
the buildings. Deft. failed to comply 
with the request within a reasonable 
time. Plitf., baving cstablished his 
right to compliance claimed to be 
entitled to damages for loss of rent & 
rofits occasioned by deft.’s default :— 
eld: the sect. pontceres on pltf. no 
right beyond that to have the moncy 
laid out or expended as far as it would 
go towards rebuilding or cen ene 
the buildings.—MyYLivus  v. ee 
INSURANCE Co., LTD., Sari V. ie 
120: : [1928] Argus L. R. 9 1 cus. 


a: epee of avoidance a policy. |— 
H the insurance moneys referred 
to in Fire Prevention (Metropolis) Act, 
1744 (c. 78), a. 83, were those which 
were properly payable by the insurance 
co. upon adjustment pursuant to the 
poney, & if no moneys were neyabe 
y reason of the avoidance of the 

policy, then there was nothing upon 
which the lessor’s claim to reinstate- 
ment could operate.—AUCKLAND Crry 
Tyee, Go, Lib. 1080) W, 2 eee 
TD., N. Z. L. a 

809.—N Lie a 











PART III.‘SECT. 14. 
Assignment.}—The 
right’ of a person insured against fire to 
recover damages against a tort-feasor 
can be assigned to the insurer to the 
extent to which it has indemnified the 
insured. If the insurer has indemnified 
the insured to the extent of his wh noe 
claim against the tort-feasor & ob 

an assignment of all of the inguired’s 8 








rilite & causes of action nst him, 
the insurer may sue Le its own 
name without joining the insured as a 


pltf. But where no such complete 
assignment has been made & the 
Insured has been indemnified Hed mn 
part, the insurer cannot main 

action for damages for the tort without 
joinjng the insured.—LONDON GUARAN- 
TRE & ACCIDENT Co., LTp. v. NORTH- 
WESTERN Ut1Litres, Lrp., [1932] 2 
W. W. BR. 430.—CAN. 


PART III. SECT. 15. 


2769 i. Right a fg made pay. 
able to third part olicy.}) — 
WILNER, [1928) 2 L R 396. —CAN. 


2769 ii, —— Insurance by adminis- 
oe bene entitled to pro as owner—Whether 
portionate purt.}-— 

RoLieeron v. Puapmenta Fmer 





ASSOCN., [1929) 1 D. L. R. 543; 60 
N.S. R. oO1 CAN. 
27698 iii. Insurance effected by 


mortgagee— Lose pave to i party-— 
Order of distribution.}—Under an agree- 
ment for the sale of land mortgaged to 
& co. the purchaser assumod payment 
of tho mtge. & covenanted to insure 
tbe buildings on the land with Joss 
payable to the vendor. Part of the 
purchase-money was advanced by the 
mtgee. which took from the purchaser 


as security an Sear area of his interest 
in the land & oe he eement for 
then insured 


pure The 
a buildings under a policy in which 
d purchaser was made the assured, 
i the loss was made pay eu to iteelf 
& the vendor as their interests might 
appear :—Held ; RIchOunh: the mtgee. 
was not legally obliged to insure for 
the vendor’s protection, yet as it had 
oo 80 by the wording of the oy 
he had the right to take advan 

its provisions in his favour, & in the 
distribution of the insurance moneys 
the mtge. co. as mtgec. ranked first, 
the vendor's iten for unpaid purchase- 
mney. came next, & the mice: CO. a8 
aagnee of the purchaser’ 8 interest was 
Re McMILLAN a & CaL- 
OAnY BREWING & MALTING Co., LTD. 
{1929} 4 D. L. AR. 640; 3 

R. 202.—OAN. 


PART IV. SECT. 4, SUB-SKCT. 1. 


2781 i. Aron of statute—Ingur- 
ance on pee cad aoe id venefié o one 


aoe HaTTerR 1 
eee  BupEiies (Ont) ), 
By L. R. 805.—~—CAN, 
PART IV. SECT. 5. 
k i. --—. ]}—Under the Act to secure 
to wives & children the benefit of Of life 


18 


OWMAN 
[1927] 1 


2855a. Innocent misstatement—Whoether ground 
for avoidance.}—The claimant took out with 


apie RS. O. 1887, 6. 186, 8. 6 (1), 
amended by 51 Vict. o. 22, 8. 3, 
& 83 Vict. oc. 39, s. 6, the insured has 
no power to declare by his will that 
others than those for whose benefit 
he has effected the policy or declared 
it to be, shall be entitled to the insur- 
ance money, nor to apportion it amon 
others than those for nose benef 
he has effected the policy or declared 
it to be.—Re GRANT (18 5), 26 O. R. 


120.—CAN. 

k H. ———.}—Re Murpuy, [1932] 2 
D. L. R. 588.—OAN. 

k ili. Insurance for benefit of named 
wife & daughter—Death of ga 
Second wife not desi --—-L. 
insured by the so sare for $2, 000, 


payable to * Pat FN ner, 
one- gs he other Mhalt 
daughter. His named wife p 


him, & he married in. His second 
wife & daughter both survived him. 
He made no change in the designation 
of beneficiaries: —lield: his second 
wife was entitled to the $1,000 made 
payable to “‘ my wife. —-Re LLOYD & 
ANCIENT ORDER OF UNITED WORKMEN 
ita) 290. L. R. 312; 50. W.N. 


r i. Insurance for benefit as intended 
wife—Followed by marriage—V alid.|— 
Le Nh Bede 2D. L. 4 merry ; 
60 O. L. R. 328.—CAN. 

sq. Insurance for benefit of six 
named children— Death of three—A ltera- 
tion of will.J—A perscn insured his 
life for the benefit equally of six of 
his children, three of whom died with- 
out issue in his lifetime. By his will 
he altered the shares of the three 
survivors, giving a portion to another 
child & portions to four grandchildren, 
& caused the policies ne be cancelled 
& re-issued evebie “his exors. 
in trust,’’ & died in i208 while Rk. S. O 
1887, c. 136, was in ‘torce rela: 
the apportionments to the four children 
were valid, but those to the grand- 
children, while valid as legacies, were 
invalid as wir un te —~—MCINTYRE 
v. Smcox (1898), 2 R. 593; affd. 
(1899), 30 O. R. 188, oan. 

sr. Insurance for benefit of ee, 
Names struck out—Re-marriage—Right 
of children to take.}—Held: insured’s 
attempt to cancel or alter the deolara- 
tion designating children as bene- 
ficiaries was juatfootive. —lte J a 
& INDEPENDENT ORDER OF F'ORES 
are ey D.L. RR. 404; 660. L. R. wrth 


st. Invalid on be of 


Collection o eo 
on penny ol Ay second — Dr 0 pay over 
PRITINGILL, {1931} , 

D. L. i 9S 95; "3 M. P. R, 465.—OAN. 
sx. ——— ‘Declaration “A pure 

defeating creditors. nse BANK 1. 

DUMARS, beg ner aiae 8 Lt n. 130. Biers 
tf Whether 


Rg tg et the va the. widow, oon: con- 


ae of 


hildren } 
tion made by the insured in purported 


2907a. 


resps., who were an insurance society, a 

cy on the life of his father, the proposal 
orm, being made the basis of the contract & 
containing a provision that the policy should 
be avoided if any statement in the proposal 
was untrue. The policy provided that it 
should be avoided by any ‘“ fraudulent or 
untrue’ statement on the subject of the 
insurance, & that it should be subject to the 
rules of the society. These rules stated that 
the policy would be avoided if there were 
any fraudulent statement as to the health of 
the person whose life was insured. The 
claimant’s father had heart disease, but the 
claimant, being unaware of this, stated in 
good faith on the proposal form that his 
father’s health was sound. On the father’s 
death’ resps. refused to pay the sum due on 
the policy. The claimant contended that, as 
the rules avoided the policy for fraud & did 
not avoid it for an innocent untruth, the 
latter had no effect :—Held: the claimant’s 
misstatement was a warranty, that the word 
‘untrue’ in the policy ineluded innocent 
misstatements, & the rules were not incon- 
sistent with the other provisions of the 
contract, & therefore resps. were not liable 
on the policy.—Hotmes v. ScorrisH Leaar 
ee ASSURANCE SOCIETY (1932), 48 T. L. R. 


2862. Add. Annotation :—Refd. Holt’s Motors, 


Ltd. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 


2902. Add. Annotation :-—Refd. Holt’s Motors, 


‘Ltd. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 


2906. Add. Annotation :—-Apld. Looker v. Law 


Union & Rock Insce., [1928] 1 K. B. 564. 


2907. Add. Annolation :—Apld. Looker v. Law 


Union & Rock Insce., [1928] 1 K. B. 554. 


|—On July 10 L. sent to defts. a 
proposal] for an insurance on his life, in which 
he stated that he was ‘‘ now free from serious 





Vol. XXIX.—-Insurance. 


Cases 2855a—2907a. 


disease or ailment.’’ ‘The proposal contained 
this declaration: ‘‘ It is hereby declared that 
the above particulars are true, & it is agreed 
that this proposal & declaration shall be the 
basis of the contract of assurance.”’ On 
July 15 defts. replied stating ‘‘ The proposal 
made by you... hasthis day been accepted 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. ... The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.”” On July 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quecteny 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured :—- 
Held: (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled; 
(2). since contracts of insurance were con- 
tracts uberrime fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves.—LOOKER 
v. LAW UNION & RocK INSURANCE Co., Lirn., 
[1928] 1 K. B. 554; 97 L. J. K. B. 323 ; 137 
L. T. 648; 43 T. L. R. 691. 


compliance with Life Insurance Act. 
The policy in question was one which 
the jnsured had taken out in ale, 
for two policies then held by him. It 
was imade payable to his exors., 
adniinistrators & assigns. The declara- 
tion reHed on was made in a testa- 
entary document dated about a year 
previously, & it, the decluration, 
enumerated (infer alia) one of said two 
then cxistent policies. This will was 
found to be invalid because the wit- 
nesses had not signed in the presence of 
each other and probate was granted of 
an carlier will. The widow contended 
that the declaration appliod to the new 
policy. When apply ng for the new 
policy tho insured had signed docu- 
ments roelati to the then existing 
policies, in which ho certified that they 
were ‘‘ not now assigned.’’ The appli- 
caution for the new policy was made 
subsequently to the letter of Jan. 14, 
in which the insured confirmed on 
behalf of himself & his wife the under- 
standing that a life insurance policy 
waa to be deposited as security for the 
performance of the lease. The polic 

was not, however, then deposited, 
The policy so deposited was the new 
volley. The widow’s claim was not 
upheld.---PoRTAGK AVENUE DEVELOP- 
MENT Uo,, Lip. v. DIAMOND, [1932] 3 
W. W. RR. 81; 4D. L. BR. 376. -CAN, 


PART IV. SECT. 9, SUB-SECT. 1.---A. 

sv. Effect of Ontario Insurance Act, 
1927-—-Dootrine limited to misrepresenta- 
tions within knowledge of assured.)-~ 
The words “ within his knowledge ’’ in 
Insurance Act, R. S. O., 1927, sect. 


J.8, 


125 (1) & the word * conscious ”’ in sect. 
125 (2) introduced in the revision of 
1924, have the effect of modifying the 
doctrine stated in Jordan v. Provincial 
Provident Institution (1898), 28 Can. 
S. C. hi. 554, to the extent of limiting 
misrepresentation & failure to disclose 
to such things as are within the know- 
ledge of the insured & are material to 
the risk.~-ZIMMERMAN v. NORTHERN 
Ltrm ASSURANCE Co. OF CANADA, 
{19311 2 DPD. L. R. 489: 66 0. LR. 
5§60.— CAN. 


PART IV. SECT. 9, SUB-SECT. 1.—B. 


r i, ——.}TURNER v. BRITISH 
CoLUMBIA MUTUAL BENEFIT ASSOCN. 
Ne Ode (1927) 4 D. L. R. 541; [1927] 

W. e R. 341.—CAN. 

ai. —— Returned Soldicrs’ Insur- 
ance Act.J—-lt. applied for insurance 
under Keturned Soldiers’ Insurance 
Act, & printed on the form provided 
for the application for iusurance were 
certain instructions, one reading: 
* Give full statement of ilIness or iujury 
of a serious “nature, etc.’? In his 
written application, in answer to the 
question ** Are you in good health ” he 
answered ‘ Yes,”? & the question * Lf 
not, what is the nature of your illnesa 
or injury ’ he left unanswered. The 
poley issued on this application. R. 
at the time of applying was & had been 
for some time, to his knowledge, 
afflicted with a chronic valvular disease 
of the heart, from which he later died. 
His widow now sucs to recover the 
amount of the policy :—Held: (1) aa 
the very basis of the contract of 


19 


insurance was the information con- 
veyed in the application therefor, U.'s 
eoncealment of the truth regarding his 
condition constituted in law a fraudu- 
lent misrepresentation which voided 
the policy; (2) the fact that R.’s 
heart condition was reveuled In an 
appear for pension, or in the report 
of a vocational officer, did not con- 
stitute a communication as to his con- 
dition of health to the officers of the 
samo Dept. of Govt. charged with the 
administration of tho Act here in 
question, & could not here be intro- 
duced as constituting an answer to the 
questions above mentioned.—-Roacn 
ym R., [19381] Kx. CG. R. 238,.—CAN. 


PART IV. SECT. 9, SUB-SECT. 2.—D. 


2906 i. Afaterial alteration in health.) 
—A., after making a proposal] for a 
policy of life insurance & undergoing, 
un Mar. 8, a medical examination, 
consulted a doctor the next day. & 
on his advice was, on Mar. 16, operated 
upon for hydrocele. On Mar. 15 the 
premiwn had been paid & o provisional 
receipt given, & on Mar. 20 the co.’s 
acceptance of the risk was posted. A. 
died froi heart failure on Mar. 24 :-— 
Held: (1) non-diselosure of any 
material circumstances arising at any 
moment between the proposal & the 
completion of the contract avoided the 
contract; (2) the consultation on 
Mar. 9 & the operation were material 
facts, which A. ought to have com- 
municated to the co-——-WAaALL ». 
SOUTHERN Cross ASSURANCE C'o., Lirp., 
([1927] N. Z. L. R. 106.—N.Z. 


Cases 2918—29088. ENGLISH AND Expme Dicest SuppLeMENT. 


2918. Add, Annotation :—Expld. Schlesinger & 
Joseph v. Mostyn, [1982] 1 K. B. 349." 


2937a. —— Application of bonus to revive policy. ] 
—ROWAN v. ATLAS ASSURANCE Co., Lrp. 
(1928), 72 Sol. Jo. 285. 

2939. Add. Annotation :—Distd. Newsholme Bros. 
v. Road Transport & General Insce. Co., 
[1929] 2 K. B. 356. 

2950. Add. Citations :—Affd. [1927] 1 Ch. 55; 95 
a A Ch. 434; 185 L. f. 558; 42 T. L. R. 504, 
Add Annotation :—Refd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 


2954. Add. Annotation :—-As to (1) Distd. Royal 
’ London Mutual Insce. Soc. v. Barrett, [1928] 
Ch. 411. 

296228. |—An assurance co. issued a 
policy containing the following condition: 
** 5. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the datg of death.’”” The co. advanced 
money to the assured on a mtge. of leasehold 
property & on assignment to them of the 
policy by way of security. It was provided 
by a clause in the mtge. that the co. should 
satisfy themselves primarily out of the policy 
money. The assured committed suicide, & 
the co. commenced an action against his 
extrix. for the purpose of enforcing their 
security :—Held: upon the true. con- 
struction of clause 5, the expression ‘“ third 
parties’ did not include the assurer, & the 
co, was entitled to proceed to enforce the 
security against the leasehold property, & 








the policy was void.—RoyaL LONDON 
MutruaL InNsuRANCE Society v. BARRETT, 
[1928] Ch. 411; 97 L. J. Ch. 177; 139 L. T. 
908; 44 7. L. R. 868; 72 Sol. Jo. 240. 


2966. Add. Annotation :—Consd. Royal London 


Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 


2969. Add. Annotations :—Consd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179; Re Pitta, 
Cox v. Kilsby, [1931] 1 Ch. 546. Refd. James 
v. British General Insce., [1927] 2 K.B. 311; 
Perrin v. Dickson (1929), 98 L. J. K. B. 683 ; 
Re Collier, [1930] 2 Ch. 37; Cousins v. Sun 
Ave Assurance Society (1932), 48 T. L. R. 
614. 


2998a. Extension of period of policy by insured— 


Effect of.|—By an insurance policy dated 
Aug. 18, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
& this extension was given effect to by 
indorsing on the policy a declaration ‘ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1926.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1, 1926 :—Held: 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy: (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft. 
was, on that ground, entitled to the policy 
money.—RoOYAL EXCHANGE ASSURANCE v. 
Hope, [1928] Ch. 179; 97 L. J. Ch. 153; 138 
a nN 446; 44 T. L. R. 160; 72 Sol. Jo. 68, 


PART IV. SECT. 10. 


ei. Provided doctor not seen 
since medical examination—LEffect of 
consultation— Poli never effective. }— 
Rrroum o. New York Lire Insur- 
ANCE Co., [1930] 4 D. L. R. 790.—CAN. 


sw. Lapse—Whether policy resus- 
citated,.)—-BIRKE?TT  v. ORTHERN IL. 
Ags’okE Co., {1927] 4 D. L. R. 91; 60 
O. L. R. 666.—CAN. 


PART IV. SECT. 11, SUB-SECT. 1. 


2920 vii. —-—~ Cheque 
accepted subject to completion of apnlica- 
tion for restoration—Alleged waiver of 
condition. }—Ross v. IMPERIAL LIFE 
Assck. Co., Lrp. (Alta.), [1928] 3 
W. W. KR. 593.—CAN. 


2920 viii, ——— ——-- Policy not 
complying with application.|—Where 
appct. for a policy of life insurance 
paid an interin) premium thereon 
covering the period expiring with the 
date fixed for payment of the annual 
pec & the policy was delivered to 

m & he subsequently gave a pro- 
missory uote for the full amount of the 
annual premium, which noto was 
dishonoured, he was held liable on the 
note, even though the policy was not 
jo the terms of the proposal therefor. 
--GREAT Wret LIFE ASAURANCE Co. 
*, BELFRY, [1930] 3 W.W. R. 2803 
11931) 1D. L. RR. 6383 85 Alta. L. hi. 
122,—- CAN, 


bi. Indcbledness exceeding reserve 
value-——Termination of pnolicy.J}—T#AB- 
DALL vt. SUN LIFE ASSURANOE Co, OF 

















CanapDa, [1927] 2 D. L. R. 502; 60 
O. L. R. 201.—CAN. 


PART IV. SECT. 11, SUB-SECT. 2, 


sx. Canccliation of re-instatement— 
What amounts to-——Direction to insurer 
to apply funds to premiums of another 
olicy.J—McEWwEn v. NorntTa AMERICAN 
Bs Co., [1930] 3 D. L. RR. 526. 


PART IV. SECT. 11, SUB-SECT. 5.—A. 


a i, Death in gqarage-—Deceased 
working on motor vehicle while engine 
running— Deceased aware of danger from 
so doing.)}—Held: on the evidence 
it was not a case of suicide.—-LONDON 
LIFE lns. Co. vo LANG S#Htrt Co.’s 
TRUSTEE, [1929] 1 D. L. R. 328; 
S. C. R. 117; 51 Can. Crim. Cas. 31; 
revag. 8. C. sub nom. LANG SHIRT Co.'s 
TRUSTEE v. LONDON LiFe INS. Co., 
aa th Ry D.L. R. 89; 60 0. L. R. 476. 





PART IV. SECT. 11, SUB-SECT. 7. 

sy. limitation of liability where death 
due to flying——Uniless in active service of 
Militia.|— A life insurance policy issued 
in 1924 provided that if the insured 
should die within five years from the 
date thereof as a direct or indirect 
result of making or attempting to make 
any acronautic fight, only 25 per cent. 
of the amount of the policy would be 
payable thereunder, but that this 
exception should not apply if the 
acronantic ascension werc © ** while 
the insured ix engaged in the active 


20 


service of the Militia of Canada.” In 
June, 1927, insured was killed as a 
result of making an acronautic flight 
while engaged iu the performance of 
his duty as an officer in the Permanent 
Active Air Foree of Canada :—Held : 
after reviewing the statutes in force 
at the time the policy was issued, which 
statutes remained unaltered through- 
out the life of the contract. & ulso the 
King’s Regulations & Orders for the 
Royal Canadian Air Force, effectivo 
Apr. 1, 1924, the insured was not in the 
scrvice of the Militia; & even if it could 
be said that he was in the service of 
the Militia, be was not “in the active 
service ”’ of it.—ToORONTO GENERAL 
TrRusr CoRPN. v. GREAT West LIPk 
ASSURANCE Co., [1930] 1 W. W. li. 
881; 2D. L. R. 770.—CAN. 

sz. Condition against fighting—Death 
while lawfully defending person—Right 
to recover sum assured.}—HORWITZ 1. 
LOYAL ProrecrivE INSURANCH Co., 
[1932] 3 D. L. R. 378.—CAN. 


PART IV. SECT. 13, SUB-SECT. 1.—A. 

oi, ~—-- - —— Ror mortgage—Sub- 
rogation.}—-SIMPSON v. CHAMBERLAIN, 
{1923} 2 D. lL. R. 10333 33 Man. L. RR. 
S81; [1923] 2 W. W. RR, 99.-—CAN. 

ce ij, ---- Jo nim-preferred bene- 
Jiciary -— Vulidity.)-- Re Murruy 
Can” ].), (1926) 4 D. I. TR. 1136.- - 


PART IV. SECT. 13, SUB-SECT. 1.---E. 
m i. ——— ~——~.)—Re BENJAMIN 
(1926), 59 O. L. h. 392,—-CAN. 


8050. Citations :—For ‘“‘ Wx p. LANCASTER ”’ read 
“‘ Re JACOB’s Estate, LANCASTER v. GASELEE, 
Ez p. LANCASTER.” 


3052a. ———.]—-The grantee of an 
annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, ‘‘ at the time of making such 
rp aed by notice in writing clect to 
take the policy, the , Haase would assign 
to him any policy ‘‘ then vested ’’ in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy :—Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semble: (2) pltheuch he 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own.—HAWKINS v. WOODGATE (1844), 7 
Beav. 565; 8 Jur. 743; 49 E. R. 1185. 


3052b. Contract to redeem annuity-—Whether 
insurance policy included.|—-MiLwarp v. 
co (1836), Donnelly, 51; 47 E. R. 220, 











8052c. —-—— Annuity not redeemed by grantor.|— 
Upon the execution of a mtge. from A. to B. 


Part V.—-Accident Insurance 


Vol. XXIX.—Insurance. Cases 3050--3141a. 


to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
ne paid. A. died without having 
redeemed the annuity. B. pal all the 
premiums on the policy till A.’s death :— 
Held: B. was entitled to receive the policy 
money from the assurance co. & the bonuses 
payable in respect thereof.—BASHFORD v. 
CANN (1863), 33 Beav. 109; 9 L. I. 43; 11 
W. R. 1037; 55 HE. R. 308. 

alnnotation :-—Refd. Preston v. Neele (1879), 12 Ch. D. 760. 

8066. Add. Annoiations :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Refd. Smith 
v. Wood (1928), 139 L. T. 250. 

3091. Add. Citations :—95 L. J. Ch. 195; 135 
L. T. 874. 


3097. Add. Annotation :—-Generally, Refd. Trede- 
gar v. Harwood (1927), 44 T. L. R. 17. 

3104. Add. Citation :—134 L. T. 557. 

Add. Annotation :—Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 

3104a. —-— To unauthorised agent—-Receipt forged 
—No discharge.]—EDMISTON v. SCOTTISH 
TEMPERANCE & GENERAL ASSURANCE CO., 
Erp. (1929), 168 L. T. Jo. 70. 

3128. Add. Annotations :—-Consd. Home & Colonial 
Insce. vy. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 184. Refd. Jones r. 
Waring & Gillow, [1926] A. C. 670. 





Insurance against Liability 


for Accidents to Third Persons. 


3134a. Liability of broker for negligence—Failure 
to inform insurer of alteration in business of 
assured, |-~-COOLEE, LTD. v. WING, HEATH & 
Co. (19380), 47 T.. L. R. 78. 

3139. Add. Annotation :—As to (2) Apld. News- 
holme v. Road Transport & General Insce. 
[1929] 2 K. B. 356. 

3141. Add. Annotations :—Apld. Roberts v. Anglo- 
Saxon Insce. Assocn. (1927), 96 L. J. K. B. 590. 
Folld. Morgan v. Provincial Insurance Co. 
(1932), 48 ‘T. L.. R. 217. 


3141a, -—-- --——.]-—-Coal merchants, owners of a 
; motor lorry, applied to an insurance co. & 
signed a form of proposal for an insurance 
against damage to the lorry & against 
liability for injury to persons & damage to 
othcr vehicles caused by the use of the lorry. 
The proposal form contained questions to be 
answered by the proposers as to the purpose 
for which the lorry was to be used & the 
nature of the goods to be carried. The pro- 
posers answered that the purpose was the 
delivery of coal & that the substance to be 


PART IV. SECT. 14, SUB-SECT. 2. -B. 


sa. Deposit with insurers as 
collateral security or advances— 
Protected policies—AMarshalling—Pro- 
tected fund primarily liable.J—Rhe Hot- 
LAND; Hz p. HOLLAND eae 28 
GT. WN. 8. W869; 45 N.9. W. W.N, 
88.—-A US, 


as to—IWho may 


& CANADIAN 


PART IV. SECT. 14, SUB-SECT. 3. 


Livre ASSURANCE Co. & 
[1932] 1 W. W. KR. 44.—CAN. 


PART IV. SECT. 15, SUB-SECT. 2. 

ni, -~—— pplication for declaration 
apply—Ontario Insur- 
ance Act, 1924, 3. 154 (2).]—He TURNER 
ORDER OF FORESTERS, 
(1926) 4 D. I. R. 793; 59 OO. L. RR. 
348.—CAN. 


sq. Production of grant of probalte— 
Necessity for.J--NATIONAL Live INSUR- 


carried was coal. The co. issued a policy 
which, after reciting that the assured had 
made the proposal & signed a declaration 
which it was agreed should be deemed tuo be 
of a promissory nature & effect & should be 
the basis of the contract for the insurance as if 
it had been incorporated in the policy, went 
on to witness that it was a condition precedent 
to any liability on the part of the co. that the 
statements made & the answers given in the 
proposal form should be true, correct & com- 
plete. The premium paid by the assured was 
less than that which would have beon payable 
if they had stated that the lorry was to be 
used for the purpose of general haulage. On 
a day during the period covered by the policy 
the assured were using the lorry for carrying 
a load of timber together with 5 cwt. of coal. 
After they had delivered all the timber & 
3 cwt. of coal, & while they were on their way 
to deliver the remaining 2 cwt. of coal to a 
customer, a collision occurred between the 
lorry é& a motor car. In an action by the 
assured upon the policy :—Held: the ques- 


PART V. SECT. 1, SUB-SECT. 1. 

sp. Issue of policy--No proof of pro- 
posal.j}—In an aceident insurance 
policy issued upon tho lifo of an air- 
craft pilot, a copy of application was 
attached to the policy, but it was not 
shown In evidence that any applica- 
tion was in fact made :—Held: 
assuming the application to be bind- 
ing upon plitfs., the auswers therein 
could only avoid the policy if false, & 
they were not.-NORTHERN AERIAL 
MIN EXPLORATION, LTD. v. 


FAWCETT, 


sd. Insurance of two lives payable to 
survivor—<Agreement for purchase of ANCE Co, ov. McCouBkRay, es 2 BANKERS INDEMNITY INSURANCE Co., 
shares by survivor to value ofinsurance— OD. L. R. 650; [1926] 8. OQ. R. 277.— [1932] O. R. 238; 2 D. L. R. 367.— 
Irom deceased's widow.]—Ike NORTHERN OAN. CAN. 
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tions in the proposal form were for the purpose 
of defining the risk, so that plitfs. should be a 
covered while the lorry was carrying coal, but 
not covered while it was carrying goods other 
than coal; the answers were not intended to 
import conditions precedent to the liability of 
defts. in the sense that if the lorry carried a 
load of timber the policy should be avoided ; 
&, as at the time of the collision the lorry was 
carrying coal & nothing else, pltfs. were 
entitled to recover.Re MorGAN & Pro- 
VINCIAL INSURANCE Co., Lirp., [1932] 2 K. B. 
70; 101 L. J. K. B. 588; 147 L. T. 62; 48 
T. L. R. 217; 87 Com. Cas. 167, C. A.; affd. 


174 L. T. Jo. 467, H. L. 


3144. Add. Annotation :—As to (1) Apprvd. News- 


holme Bros. v. Road Tr 


Insce. Co., [1929] 2 K. B. 356. 
8148. Add. Annotation :—Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 
8155. Add. Annotation :—-Retd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 


L. J. Ch. 434. 


PART V. SECT. 1, SUB-SECT. 4.—A. 
3149 sv. “Engaging” in 
hazardous occupation—I salated act form- 
the part of hazardous occupation.}— 
DOMINION OF CANADA QUARANTERE & 
Acoipgnr INsce. Co. v. MAHONEY 
Can.), [19291 4 D. L. R. 823; affd., 
[1930] S. C. R. 123.—CAN, 
3158 iv. ——.] —~ MacGInn v. Fi- 
& CaSUALTY Co. oF NEW 
York, [1928] 3 D. L. R. 814.—CAN, 


m i. ——-~— Injury self-inflicted.}— 
BuLias v. Empreé Lire INsurs 
Co., 11931) 4 D. L. R. 443.—CAN. 

st. Newspaper insurance—Finality of 
adjudication as to next of kin.}—Held : 
it was a condition precedent to pay: 
ment, that the person claiming shonld 
produce the decision of the proprests 
of the paper that he was the next of 
kin of deceased.—Law v. NEWNES, 
pe (1894), 22 R. (Ct. of Seas.) 1027.— 





QVe on Wh 
left three brothers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money her :—Held : 
the brothers had no right to share in 
the sum so paid.— HunNTER v. HUNTER 
(1904), 7 F. (Ct. of Sess,) 136.—SCOT. 

aw. re noe against ce insur - 
ance—Life insurance po providing 
for partial prepayment for disability, }-— 
Souts BRiTisu INSURANCE Co., LTD. 
v. WILLIAM BarRcLAyY NicoL, [1928] 
8. R, Q. 53 ; 22 Q. J. Pe 1.—AUS. 


sx. Husband & wife covered—Both 
killed in same accident—Whether la- 
bility limited.}—A policy of assurance, 
whereby the assurer indemnified the 
assured aguinst certain risks with 
respect to his motor car & accidents 
arising out of use of the motor ear, cun- 
tained a clause reading: ‘‘ Accidents 
to owner. This policy covers the 
& the assured’s wife st 
personal accidents occurring to them- 
selves while riding in, mounting, or 
dismounting from, any motor car to 
the following extent, & subject to the 
limite as set forth :—(a) Death.—The 
underwriters will pay to the assured’s 
exors., administrators or assigns the 
sum of £1,000 in the event of death.”’. 
The deceased & his wife were both 
killed in a collision between the 
assured ’s motor car & a train :—Held : 
the risks assured againat were the 
death of the assured & his wife, bat 
that the policy was limited in amount 
vane oun of ee CaIRE, 
Go TRUSTEE ». oop, 

S. A. S. R. 220.—AUwUs, a 
sy. Defence to claim hy ineured— 
Breach of law.}—An insured under an 


some wey 
& stood 


—Held : 
ort & General 


Pee ee ter theo heat toot 
charged a shot-gun in 00 
with the result that the foot had to 
be amputated. To an action on the 
olicy the insurers set up the defence 
Prat the accident occurred while the 
insured was breaking the law by 
hunting & shooting ducks out of season 
in violation of Migratory Birds Con- 
vention Act (Dom.) & Game Act, 1924 
(Sask.), & by ng a loaded shot- 
in in an automobile contrary to the 
atter Act:—Held: while the insured 
may have hunted ducks during the 
day of the accident, be was not in 
the act of doing so when he shot him- 
self, the hunting then over & 
abandoned; the evidence was in- 
sufficient to justify a fin that the 
yun was being carried loaded in 
ho automobile.—WESTERN FINANCE 
CORPN., LTD. v. LONDON & LANCASHIRE 
GUARANTRE & ACCIDENT Co. OF 
OaNaDA, [1928} 3 D. L. R. 592; (1928) 
2 WwW. W. R. 454.—CAN. 
sz. Death due to “ disablement’ of 
car-——Death by drowning.}-A pony of 
accident insurance covere death 
‘‘ sustained by the wrecking or dis- 
ablement of any privately owned 
automobile . .. in which the insured 
is riding or dri , or is accidentally 
thrown from wit such wrecked or 
disabled automobile.”? <A clause of 
the general conditions provided that 
the insurance did not caver ‘“‘ injuries 
fatal or unfatal of which there shall be 
no visible marks or contusion on the 
exterior of the body at the pine of 
injury.” A motor car which the 
insured was driving had been breught 
across a river on a ferry, & when the 
insured, who had taken bis seat in it, 
atarted it in order to drive off the ferry 
it backed off the ferry into the water. 
The assured & the other occupants 
were able to climb an to the roof of the 
car, but the car, after some 
distance, went to the bottom & the 
insured was drowned. There was no 
evidence of the cause of the backing of 
the car. The judge ‘dismissed the 


or 
disablement of the car but to drown- 
ing. On appeal :—Held: the appeal 
should be allowed..—NEWCOM v. HOME 
ASSURANCE O00. OF CANADA ones 
een) 1D. LL. R. 121; (1929) 3 
WwW. * K. 590.—OAN. 
sd. Wholly disabled * at one d con- 
tinuously.|—-MATTHEWB iU. SONTI- 
NENTAL Casoaury Co., [(1952) 3 
W. WwW. R. 289.—CAN. 


PART V. SEOT. 1, SUB-SEOT. 4,.—B. 
3161 sv. ——--—-.J--Pitf. was 
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ol 

motor-car came running 

struck the insured person & caused his death : 

the word “ vehicle’’ included a 
bicycle, &, as the deceased man was “in 
charge of’ the bicycle within those words in 
the policy, the insurers were not liable.— 
HARPER v. ASSOCIATED Newspapers, Liv. 
(1927), 43 T. L. R. 331. 

3157b. S. P. HansyorpD v. LONDON 
NEWSPAPER, LTD. (1928), 44 T. L. R. 849; 
72 Sol. Jo. 240. 


8157a. -——- ‘‘In charge of any vehicle.’’]—By 

olicy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, ‘‘if the reader while a 
 dippipcerl pan in a public thoroughfare be killed 

y accidental im 

provided that “ 
of the accident in charge of any vehicle.’’ An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, &, having pushed it 
stopped to speak to another man 
ding his bicycle, & an unattended 


act with a moving vehicle,’’ 
reader be not at the time 


down the hill & 


BEXPRESS 


insured with deft. co. under a policy 
which provided, inter alia, that if he 
sustained the loss of a foot, caused 
directly & solely by violent, accidental, 
external] & visible injury, he should be 
entitled to receive £250. subject, how- 
ever, to the condition that the policy 
did not cover injuries arising from 
provoked assault, ighting or breach of 
he peace. During a family dispute 
pltf. was threatening his brother with 
an tron bar, when he was designedly 
shot in the leg by his father, & os the 
result of the injury his foot had to 
be amputated. The father was con- 
victed of unlawfully wounone — 
Held: the injury was accidental within 
the policy, but that it was the result 
of a provoked assault, & pltf.’s claim 
therefore failed.—-GRANT ». SOUTHERN 
oss ASSURANCE QG@o., LTD. (1927), 
30 W. A. L. R. 65.—AUS. 


$170 tii, -—-——- ———.}—BARNABY 1. 
UNION ASSURANCE SOCIETY, [1931] 1 


3170 iv. —-—— Hyriating before acci- 

: ASEY c CONTINENTAL 

CaSuALTY Co., [1932] 3 W. W. R. 
551.—CAN. 


_ 82. Injury caused by unlawful wound- 
ing.}—Pitf, was insured with deft. co. 
under a policy which provided (inter 
alia) that if he sustained the loss of a 
foot. caused directly & solely oF, violent, 
accidental, external, & visible injury 
he should be entitled to receive £250 
subject, however, to the condition that 
the policy not cover injuries 
arising from provoked assault, fighting 
or breech of the peace. During a 
family dispute plitf. was threatening his 
decuuadly “auct in ths eco ute 

edty sho 3) y his 
father, & as the result of the injury his 
foot had to be sae decay The father 
was convicted of unla ly wound- 
an FG eed : the injury was accidental 
within the meaning of the policy, but 
it was the result of a provoked assault, 
& piltf.’s claim therefore failed.—- 
GRANT v. SOUTHERN CROSS ASSURANOE 
Co., LID., {1928) W. A. L. R, 5.— ADS, 


sd. Throwing ball. }-—Resp., who was 
weed ta Diey ing garies & was in perfect. 
& normal health, severely sprained his 
shoulder by the voluntary act of 
throwing a tennis-ball. He made a 
claim against applt. under a policy of 


taited uy © bodily jnyury caueod solely 
y *S ce. solely 
accl ental violent, 


ontesnal vial means.” On appeal 
e : 

from a judgment of the Supreme Ct. 
allowing resp.’s claim: —Held: resp, 


3175a, ———- Death following treatment of pimple 
—No evidence of accident.}—W=EYERHAEUSER 
v. EVANS (1932), 76 Sol. Jo. 807. 


are Add. Annotation :—Refd. Rowett, Leaky v. 
Scottish Pv as Institution (1928), 95 


L. J. Ch. 


3194a. —-—— ———.] James v. BRITISH GENERAL 
0., No. 3214a, post. 


8200. Add. Annotation :—Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 


Condition against acting to detriment 
of insurer—Failure to raise defence of 


INSURANCE 


3202a. 
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(insurance) ¢o.’s interests,” & that “ the co. 
is entitled to take absolute control of all 
negotiations & proceedin 
an action for personal in uries against de se 
& the latter served on the insurance co. 

third-party notice claiming an fademuity: 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft. to raise the 
plea of diplomatic immunity, no such plea 
was inserted in the defence. 
& verdict for pltf. for damag 
co. repudiated liability on the ground that 
deft. had broken the conditions of the policy 


.” Pltf. brought 


The jury found 
es, & the insurance 


diplomatic privilege—By order of diplomatic by insisting that the plea of diplomatic 
superior.|—Deft., who was Secretary immunity should not be raised :—Held: the 
of the Peruvian tion, took out a policy pene of diplomatic immunity was waived 
of insurance it legal liability to members y the entry of appearance without protest, 
of the public in connexion with the & as deft. was bound to obey the direction 


driving of his a ema the policy providing 


that ‘‘the assured ...s 


way act to the detriment or prejudice of the 


not ha given pA hae ac pointing to 
bin involuntary, reseen, or un- 
ted cyeted AI aa the a evidence did 
Ro warrant a conclusion that the 

injury bral pha than the ra i 

of his purely voluntary act 

LONG »v. COLONIAL MUTUAL LIFE 
ASSURANOB SoormrTy, Lrp., CoLoNIAL 
MutTuaL LIFre ASSURANCE SOcIRTY, 
Lrp. v. LONG, [1931] N. Z. L. R. 528.— 


PART V. SECT. 1, SUB-SECT. 8. 


e. For “ Held: defts. were Hable 
to pay indemnity for subsequent ill- 
ness notwiths on pg receipt ” read, 

‘* Held: liability upon the 
policy was limited to one claim for one 
accident.”’ 


PART V. SECT. 2, SUB-SECT. 2. 


ni. —— —— “* Business of farmer ”’ 
—What 48. ioe v. GUARDIAN ASSUR- 
anor Co., LTp. & CRAOKNELL & CRIMP, 
11928] N. Z ie R. 108.—N.Z. 
n ij. Notice to agent—W hether 
compliance with Reheoledas in policy. 
In an action against deft. co., pltf. 
claimed ripreeriaets i fg a judgment 
rocovered against by one B. on 
account of bodily injuries sustained 
by L. ag the result of the operation of 
pitt.’s motor car. The action was 
aged upon a provision in the policy 
insuring pltf. against legal liability 
for bodily injuries sustained by any 
one in respect of the operation Of his 
car. The defence relied upon pivt. *s 
failure to give written notice to the vo. 
in the manner required by the policy. 
Pltf. had notified deft. co.’a agent on 
the day following the accident by 
exhibiting to him the letter from the 
eet arty? s solr. threatening action 
unless the compensation claimed was 
paid. Evidence was given to show that 
on previous occasions verbal notice 
was given to the peut: & notices so 
ee were recognised & acted upon 
payment of claims :—Held: the 
oxen’ was authorised to act for the co. 
notwithstanding the provision in the 
pous 2 A requiring the insured promptly 
o give written notice to the co.; 
oe notice given was sufficient 
meaning of the contract & the 
defence of absence of Ean ee 
OLITAN ASS'OE CO. 11938] 1D. 1. LR 
420 ; 69 N.S. R, 476.-—OAN, 


ew. Insurer interfering in Meester "e 
Counterclaim ped haha iy naurer’s 
solicitors.]—-MALLETT v | UMeueT : 


MOCTUAL Hit vi oo. 
D. L. R 1 gia 

8x. periy ra party—iffect 
of release pi Oe ald }~Pitt. inn 
action brought under Insurance Ac 
1925, s. 24, bad been injured by a 
motor car owned by M., who was 





not in any 


insured by deft. co. against Nability for 
such.injuries. Follo the accident 
the adjuster for the oo id M. a sum 
of agar ae aete 
which t Sound to he a 
release ie ne ae om any further 
ability to her arising out of the 
. Pitf. sued M. & recovered, 
in default eee a Be udgment for 
damages Leo Bore le to obtain 
eee mre Sheet Brought this action 
against the co. :—Held: the release 
M. barred pitf.’ 3 action, since 
of action under the sect. was 
“ as hu to the same equities as the 
insurer would have if the judgment had 
peer seen BARLOW v. MER- 


4LTY INSURANCE Co. 
(B.- Cs (1929) 4D. L 
WwW. R.7 AN. 


a receipt, 


ch by 


R. 701; 3 


amd 
° 


By. Car driven by person other 
than inesured.)—B., the owner of an 
automobile, was insured against loss in 
applt. co. Resp. was injured while ridi 
in a car driven by her husband whic 
collided with B.’s car driven by his 
daughter with B.’s permission & re- 
covered bbe inst her for dam- 
ages, applt. co. ng charge of the 
defence on the trial. Resp. then brought 
an action against the app t. insurance co. 
under sect. 24 of Insurance Act (B.C.), 
1925, to recover the amount of the judg- 
ment rendered against B.’s daughter. 
Under the policy, # the indemnity to the 
owner was also “ available in the same 
manner & under the same conditions 
as it is available to the insured to any 
eect or persons while ridi in or 
egally operating the automobile... 
with | the permission of the insured 
lad; resp. was not entitled 
to recover judgmen ar eppl. co. 
for the amoun aad an in the judg- 
ment against B.’s deus hter as the 
latter was not “ ured ”’ within s. 24 
of the Insurance Act.—PREFERRED 
AGCOIDENT INSURANCE Co. OF NEW 
A v. VANDEPITTE & BERRY, [1932] 

Cc. R. 22; 1b. L. R. 107 ; affd., 
for L. R. $0, P. C.—CAN. 

20. ——— -+-Where under a 
olicy of automobile insurance the 
hnsurer sa Mas ay Se oe ae 
against lega a y for dam 
caused third persons b the fears as ie alco 
covenants to inde he same 
manner & under the same S ecnaitious 
as the insured is hereby entitled to 
indemnity,’’ any person rid in or 
operating the mutoniolile with the per- 
mission of the insured, the ins is 
entitled to bring an action on behalf 
of such latter person to compel the 
to indemnify such person 
on a judgment re- 





’ :—He 


ere 


n 
perso . 
of Insurance res 


"Y935. ~—HoRNBROOK 
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of his Minister there was no breach of the 
conditions of the policy, & deft. was entitled 
to the indemnity claimed.—DICKINSON v. 


v. TORONTO CASUALTY IRE & MARINE 
Inconanci Co., [1932] 1 W. W. R. 
706.—CAN., 


sz. Failure af pay supplementary 
premium. }—A. pelt co. insured D. 
under an in emnity polic against 
liabilities resulting from Workmen’s 
Compensation Act for a period of one 
year from Jan. 26, 1924. The pre- 
mium was based upon the whole 
remuneration of the insured’s em- 
Ployees uring the eriod of | the vorey. 
as follows : Pmninimuta ? premium 
& an ‘* satiated sierra ” were 
stipulated to be paid, & were in fact 
paid, in advance by the employer, &, 
at the expiry of the policy, an adjust- 
ment was to be made so that a supple- 
mentary premium may then be due 
by the insured or a Derreded eg 
may be made by the co., according 
the amount of wages paid by ait 
insured during the life of the pes ; 
but, in any case, the “ minim 
premium was to be retained by thee co. 
On Aug. 2, 1924, an employee of D., L., 
was in. ured, but & petition to sue the 
employer under the Act was served 
only on Jan. 28, 1925, &, on the same 
day, D. made an assignment in bkpcy. 
L. having been granted permission to 
sue the trustee, one G., obtained judg- 
ment for $5,300 & costs against the 
present resp. who had succeeded G. as 
trustee. On Jan. 27, 1925, one day 
after the expiry of the policy & one 
day prior to the service of the petition 
on D., an adjustment had been made 
as provided for in the policy & a supple- 
mentary premium of $1,020.58 was 
thereby shown to be due by D. On 
Jan. 22, 1927, resp. eer 50° Potng Go. re 
the payment, of $6,4 .'B 
claim of $5,300 & the an audi ibe 
unement secured against resp. which 
ad not yet pald. Applt. co. re- 
paaee its Hability on the ground 
that the Thad not besn premium of 
$1,020.58 not been paid by the 
insured :—~Held : appit. co. was liable 
fur the amount claimed by the resp. 
Under the terms of the policy, the 
obligations of each party were not 
simultaneous & that of the insurer to 
indemnify was not made subject to 
the obligation of the {nsured to ay 
the supplementary premium. Applt.’s 
liabllity was complete & absolute oo 
the date of the accident, f.e. Aug. 
1924; on that day, appit. Ante 
received all the premiums then due, 
became bound to pay to the employer 
the amount of the indemnity to be 
award the injured employee under 
the* Workmen's Compensation Act.— 


EMPLOYERS’ LIABILITY Neer lag Se Oo. 

AIVRE, (1990) 8 af 1; 1 
Der eee 110 oes > affa., 
45 nares hie O24: 10 — B R. 558; 


Cases 3202a—S214a. ENGLIsH AND Empire Dicrest SUPPLEMENT. 


Det SouaR, [1980] 1 K. B. 376; 99 L. J. K. B. 
162; 142 L. T. 66; 45 T. L. R. 687. 


8203a. Insurer defending claim— Claim not 
covered by policy—Re i rpelsoaes ena! pg 
ETCHELLS, CONGDON & Murr, LTD. 0. HAGLE 
Star & British Dominions Insce. Co., 
Lrp. (1928), 72 Sol. Jo. 242. 


8205. Add. Annotation :—Apld. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
Cc. C. 816. 

3205a. S. P. WaLEs v. IRON TRADES EMPLOYERS’ 
rca Lrp. (1928), 21 B. W. C. C. 316, 

3205b. .|—A workman was 
employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
co. were insured at the time of an accident 
to the workman with an assocn., whose arts. 
formed the contract of insurance. By the 
arts. the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to carry on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him :—Held: on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnified the co. 
during its continuance of membership, & 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman.—HINDMARCH v. 
CARTERTHORNE COLLIERY, Lrp. & DURHAM 
COLLIERY Ownrrs’ MUTUAL PROTECTION 
Assocn, (1928), 21 B. W. C. OC. 44, C. A. 

aoe :—Consd. Re Bebside Coal Co. (1929), 45 T. L. R. 


3206. Add. Annotations :—Distd. Hindmarch »v. 
Carterthorne Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. C. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
Cc. C. 316. 

3210. Add. Citation :-—95 lL. J. K. B. 25. 


Add. Annotations:—As to (1) Distd. Hind- 
march wv. Carterthorne Colliery Co & Durham 
Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W. C. C. 44. Generally, Consd. 
Wales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316. 


3212a. Liability of insurer must exist—At 
date of winding-up.]—- Held : Workmen's 
Compensation Act, 1925 (c. 84), s. 7, applied 
only where at the date of the winding-up 











PART V. SECT. 2, SUB-SECT. 3. injuries, b 
ci —~ --/+Pltf., a workman indemnify 
employed by the M. Co., was injured, 
& obtained an award for compensation 
under Workmen’s Compensation Act, 





which they agreed to 
he M. Co. 
damages on account of 
suffered within the period of the pores 
by any employee :—Held: pltf. had 
no status to maintain the action.— 


there was some liability of insurers, the 
benefit from which was capable of bein 
transferred to the workmen, & it could no 
apply to a case where the liability had come 
to an end before that date—®He BEBSIDE 
CoaL Co., Lrp. (1929), 45 T. L. R. 327; 22 
: B. W. ©. C. 239. 
Annotation :—Apld. Re Burradon & Coxlodge Coal Co., 
Martin’s Bank, Ltd. v. The Co. (1930), 23 B. W. C. C. 7. 
3212 b. —-—— At time of appointment of 
receiver for debenture-holders.}—A colliory 
co. entered into a contract with insurers in 
respect of liability under Workmen’s Com- 
pensation Acts by becoming a member of an 
owners’ mutual protection association. Under 
the arts. of assocn. power was given to make 
calls on members in order to meet claims & 
current expenses; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
. date. On June 12, 1928, calls were made, 
& the co. having failed to pay on June 27, 
being the date fixed, its contract of insurance 
expired, in accordance with the arts. of 
assocn., fifteen days after the failure to pay. 
The co. had issued a debenture to a bank 
secured by a fixed & floating charge, & under 
the powers in the debenture the bank, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct. appointed the same person 
receiver & manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or not :—Held: the material date was that 
of the appointment of the receiver (viz.), 
Oct. 18, 1928, & as the contract with insurers 
had expired before that date, it could not 
operate to deprive the workmen of their 
preferential rights.-Re BurraADON & Cox- 
LoDGE Coat Co., Lrp., MARTIN’s BANK, 
a v. THE Company (1930), 23 B. W. C. C. 
7,C. A. 
8213a, S. P. WALES v. IRON TRADES EMPLOYERS’ 
a Lrp. (1928), 21 B. W. C. C. 316, 
oe ee 


8214. Add. Annotations :—As to (1) Folld. James 
v. British General Insce., [1927] 2 K. B. 811. 
As to (8) Folld. James v. British General 
Insce., [1927] 2 K. B. 311. 


3214a. —— .|—A policy of insurance pro- 
vided that the insurance co. would indemnify 
the assured against al) sums which he might 
be legally Hable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 








bound by, & subject to, any order, 
decision or award made against the 
employer of such worker under the 
ret ons of this Act,’ appearing in 

orkers Compensation Act, 1926, 
8. 18 (8), mean that when compensa- 


ainst Joss for 
odily injuries 


1902. At the date of the award the 
M. - were being wound up. tf. 
alleged that the C. Co., were liable 
to indemnify the M. Co. against losses 
or liability under the award, & brought 
an action for a declaration that he had 
a first charge upon the money which 
the M. Co. were entitled to receive 
from the C. Co., & for an order for 
payment. The C. Co. admitted that 
they had fasued a policy which was 
valid & subsisting at the dato of pltt.’s 


DisouRDI v. SULLIVAN GROUP MINING 
Co. & MARYLAND CASUALTY Co. (1910), 
16 B. Cc. R. 305.—OAN. 

oC —— ——-, +The words “‘ Every 
such policy shall provide that the 
insurer shall, as well as the employer 
be directly liable to any worker insure 
under such policy &, in the event of his 
death, to his dependants, to pay the 
compensation for which an employer 
is Hable, & that the insurer shall be 
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tion has been aasossed & awarded 

st the employer, the insurer as 
well as the employer is liable to pay its 
& that the original proceedings for 
the establishment of the Hability must 
be between the worker & his dependant, 
on the one side, & the employer on the 
other.—-DEVINE v. DEVINE & QUEENS- 
LAND INSURANCE Co., LYrp. (1928), 
28 8. R. N.S. W. 503; 46 N.S. W. 
Ww. N. 140.— AUS, 


> 


was driving his motor car a collision took 
pee between it & a motor cycle, the result 

eing that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. 
was convicted of the manslaughter of the 
The injured driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himsel 
police ct. proceedings before his trial. 
‘an action by the insured against the co. for 
indemnity against these damages & costs :— 
(1) the policy covered liabilities of 
the insured for accidental bodily injury to 


deceased passenger. 


Held: 


PART V. SECT. 2, SUB-SECT. 4. 


3217 i. Motor driven by relation of 
assurcd—With assured’s authority.)— 
An accident. occurred while a motor 
car was being driven by C., a duly 
licensed driver. Tho car belonged to 
}.’8 wife & was being opcratod with her 
sermission. Judgment was recovered 
xy the injured party against C., but 
was unsatisfied :—Held: C. was “a 
person insured against Hability for 
injury or damage to persons or property 
of others within Ontario Insurance Act, 
1927, 8. 85 (1), & plitfs. were entitled to 
recover from the insurance eco. the 
amount of the unsatisfied judgment 
obtained against. C.—ScCHOENFELD v. 
PILOT AUTOMOBILE & AcCcInENT In- 
SURANCE Co., [19380] 2D. L. R. 1: 65 
Oo. I. fn. 29,- —~CAN, 

r i. Notice — Sufficiency of.+— 
Where notice by an insured under a 
policy of automobile insurance that a 
claim for damages had been made upon 
it was given, through its solrs., to the 
insurerv’s agents five days after the 
insured received the claim :—ZHeld: 
the notice had been given *‘ promptly ”’ 
within the meaning of statutory con- 
dition 8, sched. D, & the notice in 
question was one of the accident as 
well as of the claim, &, if not. perfcct, 
was imperfect so that sect. 258, em- 
owcring the ct. to relieve from the 
orfeiture or avoidance of, a policy 
where there has been “ imperfect. com- 
plianco ” as to anything to be done by 
the insured, was applicable.—-Norri 
LETHRRIDGE GARAGE, LTD. v. CONTI- 
NENTAL Co., [1930] 1 
W. W. R. 491: 2D. L. RR. 835: 24 
Alta. Le. TR. 390: revsg., [1930] 1 
W. W. it. 37.—CAN. 


r il. Receipt by insurance 
adjusters.}—Insurance adjusters em- 
ployed by agents of an insurance co. 
to adjust only a particular case of loss 
resulting from damage to an auto- 
mobile Aeld not to be agents of-the co. 
who could bind it by the receipt of the 
notice, called for by statutory con- 
dition 8 (1), sect. 154 of Insurance Act, 
1925 (ce. 20), of a claim made t 
the insured on account of the accident ; 
but an oral notice subsequently given 
to the agenta was held sufficient to 
justify the ct. under sect. 12 of Auto- 
mobile Insurance Policy Act, R. 8. 
B. C., 1924, from relie nst the 
forfeiture of the policy on that ground ; 
moreover the co. was held to be 
estopped by the acta of its agents from 
raising the lack of notice as a defence.— 
MARSH v. QUEENS INSURANCE CO. OF 





CASUALTY 











of. .}—A clause in an insurance 
policy was as follows: “ No Hability 
shall attach to the co. under this 
policy in respect of any loss, damage, 
or Hability occurring while any motor- 
vehicle in connection with whiob in- 


Vol. XXIX.—Insurance. 


any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal consequences ; (2) the 
policy, by covering these liabilities, was not 
void as agninst public policy, & the insured 
was entitled to the indemnity which ‘he 
claimed.—JAMES v. British GENERAL IN- 
SURANCE Co., [1927] 2 K. B. 811; 96 L. J. 
K. B. 729 ; 
71 Sol. Jo. 273. 


The insured 


3216a. 





The 


in the 
In 
8217a. 





himself & 


demnity is granted under this policy 
is, with the knowledge and/or consent 
of the insured or of any person to 
whom indemnity is granted by this 
policy, being driven by or is in charge 
of any person under the influence of 
liquor ’’ :—Z/eld ; the clause exempted 
the co. from Hability when the motor 
vehicle was being driven by insured 
himself whilst under the influence of 
Hquor.-~-JURY v. NORTH ISLAND MOTOR 
UNION MUTUAL INAScE. Co., (1930) 
N. Z. I. R. 562.—N.Z. 


@ ii. ** Collision with another 
object "*—Shoulder of bridge.j—An in- 
surance co. agreed to indemnify deft. 
against direct Joss or damage to his 
motor vehicle “if caused solely by 
accidental collision with another object 
ejther moving or stationary ’’ :-—Held: 
the shoulder of a bridge against which 
the vehicle struck owing to a defective 
highway was an “ object’? within the 
pe ane v. JORDAN, [1931] 4 

.L. R. 292; O. R. 526.—CAN. 


© ili. —— Objects hurled at car 
by losion.}—SANFORD v. CANADIAN 
HIRE INSURANCE CO., [1931] 3 W. W. RR. 
316.—C. N, 
_ ’y. Conditions of policy—Breach by 
insured — Waiver.}—Where conditions 
of a policy of insurance against liability 
imposed by law on the insured for 
injuries suffered hy another person are 
that, the insured “‘ shall not voluntarily 
assume any liability ’’ & ‘“‘ shal! co- 
operate with the insurer, except in a 
pecuniary way, in all matters which 
the insurer deems necessary in the 
defence of any action,’? & the solr. 
for the insurance co., after undertaking 
the defence of an action brought by an 
injured person against the insured, 
learns that the latter has broken said 
conditions, but, nevertheless, elects to 
continue to defend the action, the 
{ineurance eo.,is precluded from raising 
the defenc to an action against it on 
the pony that the policy was avoided 
by said breach.—CapEDpDU wv. MOUNT 
ROYAL ASSURANCE Co., [1929] 2 

° de e > 2 W. WwW. R. 161 > 4} 
B, C. Rh. 110.—CAN. 

sf. —— ——.}—ENGLAND 0. 
DOMINION OF CANADA GENERAL IN- 
SURANCE Co., [1931] 3 D. L. R. 489; 
QO. R. 264.—CAN. 

8Z. ——. Effect-—A ssured cannot 
recover amount of judqment recovered 
against him.}—OBERG vt. MERCHANTS 
‘ABUALTY INSURANCE Co., [1930] 2 
D. L. R. 156; 42 B. C. R. 317.—CAN, 

sp. *“ Immediate’? notice of 
accident—Meaning of “ immediate.?’]}— 
A policy of insurance on a motor 
vehicle required immediate notice of an 
accident to be given :—Held: ‘“‘ im- 
mediate ” meant reasonably immediate 
having regard to the circumstances of 
the case; & a delay of nine i ea 
therefore a breach of the condition.— 
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Cases 3214a—3217a. 


1387 L. T. 156; 48 T. L. RB. 354 ; 


.|—JAMES v. BRITISH: GENERAL 


INSURANCE Co., No. 8214a, ante. 


$216b. Protection against criminal consequences. 
—JAMES v. BRITISH GENERAL INSURANCE 
Co., No. 3214a, ante. 


—— Actual driver also insured— 
Ratable contribution.|—G. took out with the 
M. co. a motor car insurance policy covering 


any friend driving with G.’s 


HEAN v. GENERAL ACCIDENT, FIRE & 
LirE ASSURANCE CORPN., LTD., [1931] 
N, L. R. 215.—8S, AF. 


sa. Omission of statutory conditions— 
Effect of.}—When a contract of in- 
surance is one to which Part IV. of 
Alberta Insurance Act, 1926, applies, 
i.e. a contract made in Alberta for other 
than Hfe, accident or sickness Insurance, 
& the insurer has negiccted to incor- 
porate in or with the policy the statu- 
tory conditions, with such variations 
or additions, if any, as he desires to 
make, properly designated, such con- 
ditions cannot be taken advantage of 
by him to the prejudice of the insured 
or any beneficiary, but the statutory 
conditions would apply when for the 
benefit of the latter.— Nokra LErn- 
BRIDGE GARAGE, LTD. v1. CONTINENTAL 
CASUALTY Co., [1930] 1 W. W. RR. 491 ; 
r) de rT) he 24 Alta. L. Rh. 390 ’ 
revsg., [1930] 1 W. W. R. 37.--CAN. 
sb. Construction of Insurance Act, 
R. S. O. 1927, s. 85.}—Pltf. had been 
injured by S.’s automobile & h 
recovered judgment for damages & 
costs against S. & issued exccution 
which was returned unsatisfied. Pltf., 
under Insurance Act, R. 8S. O. 1927 
(c. 222), gs. 85, sued deft., which had 
insured S. against liability for injury to 
another, for the amount of her judg- 
ment :—-Held: the right of action 
given by s. 85 is simply a right to sue 
on the policy in the place & stead of 
the insured; pltf. must establish 
liability on the policy 
insurer in the same manner & to the 
kame extent as if the action had been 
brought by the insured; & the facts, 
required to be established as part of 
pitf.’s case, that the bodily injury to 
another, insured against, had heen 
inflicted by the insured’s automobile, 
& that the insured was legally liable in 
damages to pltf. for the injury, are not 
established as against the insurer by 
the production of the judgment 
obtained by pltf. against the insured. 
But in the present caso deft., by reason 
of an admission at the trial, was pre- 
cluded from contending that the 
liability of S. to pltf. had not been 


a semmed 


against the 


established by production of the 
judgment against 8S.—CONTINENTAL 
CASUALTY o. wv. YorKE, [1930] 
S.c. R. 180; 1 DL. R. 609; affn., 
(1929) 3 D. L. i. 662 ; 64 0. L. R. 
109.—CAN. 


sm. Notice of cancellation—Meaning 
of “registered mail’—Not Canadian 
registered mail.J—CLAPP wv. TRAVEL- 
LERS’ INDEMNITY Co., [1932] 1D. L. 3. 
551 3 0. R. 116.—€¢. N. 

so. Company Uable for accident ty 
car used ith 


designaied trailer— 
Accident while used urith desiynated 
trailer & another—No  liabil 1 a 
Boyes wv. Norwich UNION RE 
INSURANCE Socirry, [1931] 4D lL. R. 


117; 0. R. 545.— CAN. 


consent, & peeves as following: ‘‘ Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed & competent driver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.”’ L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that ‘‘ insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,’’ & that ‘' if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
‘shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.’’ 
While L. was driving G.’s car with G.’s con- 
gent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co.:—Held: in each policy the pro- 
vision as to ratable contribution qualified ' 
the preceding clause, & each co. was liable to 
pay claimants half the amount claimed.— 
GALE v. Motor UNION INSURANCE Co., Lrp., 
Loyst v. GENERAL ACCIDENT Fire & Lire 
ASSURANCE Corpn., LTp., [1928] 1 K. B. 
359; 96 L. J. K. B. 190; 188 L. T. 712; 48 
T. L. R. 15; 70 Sol. Jo. 1140. 


Onsen B8%a—801%. ENnouish any Empree Dicust SupPLEMENT. 


action by the repairer of a motor car against 
an eatinnss co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principe of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision. The insurance co. had com- 

menced an action, in the name of the owner, 

against the repairer for the damage done to 

the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in a Sep to third party risks, 

etc., were still unsettled :-—Held: the fact 
that these claims were then unsettled pre- 

vented the insurance co. from being sub- 

rogated to the owner’s rights against the 
repairer, & the co. were not entitled to rely 

on these as a set-off to the repairer’s claim.— _ . 
PaGE v. ScorrmsH INSURANCE CORPN., 

Forster v. PAGER (1929), 98 L. J. K. B. 308 ;. 
140 L. T. 571; 45 T. L. R. 250; 78 Sol. Jo. 

157; 84 Com. Cas. 236, C. A. 


8217d. Condition as to efficient condition of 


vehicle.|——The claimants were the holders of 
a policy ‘by which resp. co. had undertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
‘‘the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.”’ & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of the accident could not be 
ascertained :—Held: the condition was a 
condition precedent, & as it had been broken 
the co. was not liable on the policy.— 
Jongs & JaMES v. PROVINCIAL INSURANCE 


Annotation :—-Consd. Weddell v. Road Transport & Genera 


Insurance Co. (1931), 146 L. T. 162. Co., Lrp. (1929), 46 T. L. R. 71. 


8217e. Policy covering any car used ‘‘ instead of 


$217b. ~]—A motor-car accident 


policy issued by resp. co. to J. extended the 
insurance to a relative driving the car, pro- 
vided that the latter was not entitled to 
indemnity for the same risk under another 
policy. L., a relative of J., while driving 
the car, injured a third party, who claimed 
damages. L. was himself insured with the 
C. insurance co. against claims for injuries 
caused by him while driving a car not belong- 
ing to him, provided that he was not entitled 
to an indemnity in respect thereof from 
another co. Hesps. denied liability on the 
ground of the proviso in their policy 
exempting them where the claimant was 
entitled to indemnity under another policy : 
—Held: on the proper construction of the 
policies, the insurance clause in each policy 
expressed to be cancelled by the co-existence 
of a similar clause in the other policy should 
be excluded from the category of co-existing 
cover, & that therefore resps., not pene pro- 
tected by their proviso, were liable.— 
WEDDELL v. Roap TRANSPORT & GENERAL 
INSURANCE Co., Lirp., [19382] 2 K. B. 563; 
101 L. J. K. B. 620; 146 L. T. 162; 48 
T. L. R. 59; 75 Sol. Jo. 852. 


$217c. Action by repairer against insurers for 


repairs—Right of insurers to be subrogated 
to owner’s rights against repairer.|—In an 
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the insured car ’’——Insured car sold—-Whether 
new car covered.|—Defts. contracted by a 
policy of insurance to indemnify pltf. against 
‘all sums which the assured shall become 
legally liable to pay as compensation for... 
bodily injury ... caused to any person or 
persons by a motor car described in the 
schedule hereto.’”’ The car was thereinafter 
referred to as the ‘‘insured car.’’ The 
policy further provided that “‘ this insurance 
shall cover the legal liability as aforesaid of 
the assured in respect of the use by the 
assured of any motor car (other than a hired 
car) provided that such car is at the time of 
the accident being used instead of the insured 
car.” Plitf. exchanged the insured car for a 
new car of a similar type. While pltf. was 
using the new car an accident occurred, 
causing injury to a third person, & piltf. 
referred the claim to defts., who repudiated 
liability on the grounds that pitt. was not 
using the new car ‘ instead of” the old one 
& that when the insured car was sold the 
insurance ceased. In an action for a declara- 
tion’ that defts. were liable to indemnify 
pitf. against the claim :—Held: the policy 
necessarily implied that the insured car 
should be the subject-matter of the insurance 
at the time of the accident, & therefore the 
action failed.— RoGErson v. ScOTTIsH AUTO- 


3217g. 


& GENERAL INSURANCE Co., Lrp. 
(1931), 146 L. T. 26; 48 T. L. R. 17; 75 
Sol. Jo. 724; 87 Com. Cas. 28, H. L. 


$217f. Effect of non-disclosure—-Previous theft of 


car.}-—Pltf. insured a motor car against loss, 
the policy providing that the proposal should 
be incorporated in the contract. The pro- 
posal, which was signed by pltf., concluded 
with the declaration: ‘“I hereby declare 
that the above motor car is my own sole 
property & that all the particulars stated 
above are true, & that no facts have been 
omitted or any information withheld with 
which the underwriters should be acquainted. 
I further agree that this declaration shall be 
the basis of the contract between us.’ 
aie the questions contained in the pro- 
posal form was the following: ‘‘ How many 
accidents or losses have arisen during the 
past three years in connection with this or 
any other motor vehicle owned or driven by 
you or your driver?” Pitf. in his answers 
did not disclose the fact that within three 
years he had had another car which on three 
occasions was abstracted or stolen, but on 
each occasion was recovered a few hours 
later. The insured car was stolen & pltf. 
sued the underwriters :—Held: the undis- 
closed information was material & therefore 
the action failed.—Farra v. HETHERINGTON 
(1931), 47 T. LL. R. 465; 75 Sol. Jo. 542. 


Duty not to inform Jury of insurance. ]— 
See NEGLIGENCE, Vol. XXXVI., p. 127, 
No. 842, & Supp. 

_Compulsory third party insurance.]——Sce 
Road Traffic Act, 1930 (c. 48), ss. 35-44. 


Invalidity of condition subsequent 
avoiding liability—-What amounts to.}—Road 
Traffic Act, 1930 (c. 48), 8. 38, provides that 
‘Any condition in a policy .. . issued or 
given for the purposes of this Part of this Act 
providmg that no liability shall arise under 
the policy . . . in the event of some specified 
thing being done or omitted to be done after 
the happening of the event. giving rise to a 
claim under the policy ... shall be of no 
effect... .” ; 

A. policy of insurance insuring resp. against 
third-party risks contained a condition that 
‘the corpn. shall not be liable for any 
accident loss or damage caused or sustained 
.while any motor cycle in respect of which 
indemnity is granted under this policy is 
carrying a passenger unless a sidecar is 
attached.” Resp., who on a certain date 
drove a motor cycle on a road with another 
person sitting behind him as a passenger on 
the pillion without a side-car being attached 
to the motor cycle, was charged with the 
offence of using a motor vehicle on a road 
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without there being in force in relation to the 
user of the vehicle such a policy of insurance 
in r t of third-party risks as complied 
with the requirements of Part II. of Road 
Traffic Act, 1980 (c. 43). The justices dis- 
missed the information on the ground that 
the condition in the policy was of no effect 
by reason of Road Traffic Act, 1930 (c. 43), 
s. 38, & that therefore the policy of insurance 
was in force on that occasion. On appeal to 
the Div. Ct.:-—Held: Road Traffic Act, 
1980 (c. 43), s. 88, applied only to a con- 
dition in a policy ‘‘ providing that no liability 
shall arise under the policy . .. in the event 
of some specified thing being done or omitted 
to be done after the happening of the event 
giving rise to a claim under the policy,” 
whereas in the present case the condition 
circumscribed the operation of the policy 
from the beginning. Therefore, there was no 
policy in force where a passenger was being 
carried otherwise than in a _ side-car.-~—- 
BRIGHT v. ASHFOLD, [19382] 2 K. B. 153; 101 
L.J.K. B. 318; 147 L. T. 74; 963. BP. 182 ; 
48 T. L. R. 357; 76 Sol. Jo. 344; 30 L. G. R. 
212, D.C, 


$217h. ——— Issue of false certificate of insurance-—- 


Statement as to date of commencement-—- 
Premium unpaid.}—An insurance co. issued 
a public liability motor car policy. of Insurance 
covering third-party risks, valid for a year & 
any further period for which they might 
accept payment for renewal. The policy was 
subject to a condition that no liability should 
arise until payment of the premium. At the 
expiration of the year, on June 3, no premium 
was paid, but it was paid on June 11, when a 
receipt was given acknowledging a renewal 
of the policy as from June 3. On the former 
date the co. also issued a certificate of insur- 
ance containing the statement alleged to be 
false, that the date of commencement of the 
insurance was June 4 :—Held: even assuming 
the statement to be false in fact, that alone 
was not sufficient to justify a conviction for 
issuing a certificate which was false to the 
knowledge of the co. within Road Traffic 
Act, 1930 (c. 43), 8s. 112 (8), & the conviction 
must be quashed.--OCEAN ACCIDENr & 
GUARANTEE Corpn., rp. v. Conk, [1982] 2 
K. B. 100; 101 L. J. K. B. 862; 147 L. T. 
78; 96 J. P.191; 48 T. L. R. 892; 76 Sol. 
Jo. 378; 30 L. G. R. 206, D. C. 


SuB-SEcT. 5.---INSOULVENCY OF INSURERS. 


Rights of third parties.|—Scee Third Party 
(Rights Against Insurers) Act, 1930 (c. 25) ; 
Bankruptcy, Nos. 5958a, 5958b; & Com- 
PANIES, Nos. 6056a, 6056b. 


PART VI. SECT. 1. 

3220 iii. S. FP. VieTorRY v. Sas- 
KATOHEWAN GUARANTEE & FIDELITY 
Co., Ltp., {192713 D. L. It. 647 ; [1927] 
2W. W. KR. 577; 27 Sask. L. R. 651; 
varied, [1928] 2 D. L. lh. 829; ({1928] 
8s. C. hh. 264.—CAN. 


iV. mee ed NSemble = 
guarantee bonds or policies are con- 
tracts wberrima@ fidei.--CLARKASON ,. 
CANADA AOCIDENT & FirE ASSURANCE 
Co., [19381] O. I. 787; 4D. L. R. 769 


PART VI. SECT. 3. 
$2388 lili, ———- -———-— J — 
RURAL MUNICIPALITY OF ENFIELD v. 
LONDON GUABANTEE & ACCIDENT Co., 


Lip. Pct a ae ta 4D. L. R. 37; 
(1926) 2 W. W. R. 737.—CAN. 


GraIn CruaIMs Bureau, LTD. v. 
CANADIAN SURETY Co. (No. 2), [1927) 
3 W. Ww. R.1 3 37 Man. I. Kn, 76; rev 9 
11928])1 D.L. R. 677:(1928) 1 W. W. RR. 
263 7 37 Man. Ja. R. 235.—-CAN, 

3243 i. 
within twelve months prior to notice of 
discovery—W hat amounts tv. |}-—LONDON 
GUARANTEE & ACOIMDENT Co., LTD. v. 
Ciry oF Hatirax, ee 1pdD. L. R. 

so. Misrepresentation.}—On appeal 
from a judgment in favour of pitf. in 
an action on a fidelity bond :—Held : 
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the answers by pltf. in his application 
for the insurance, as to the salary of the 
bonded employee & as to the system 
of check or supervision of pltf.’s 
accounts were untrue in fact & material 
mispresentations which induced deft. 
to enter into the contract; &, more- 
over, that, since the truth of said 
answers, & the maintenance of the 
systom of accounting & of compensa- 
tion of the employee wore, under the 
conditions of the bond, conditions 
precedent to pltf.’s right of recovery, 
pitf.’s failure to comply therewith 
rendered the bond void ab initio-— 
McCAMMON ¥%. ALLIANCE ASSURANOF 
Co., LtTp., [1931] 2 W. W. R. 621; 4 
D. L. KR. 811.—CAN. 


Cases 8252—8279a. ENGLisH AND Empire Digest SuPPLEMENT. 


Part Vil.—lInsurance against Burglary and Theft. 


8252. Add. Citations :—affd., [1927] A. C. 140; 
136 L. T. 268; 43 T. L. BR. 46; 70 Sol. Jo. 
1111; 32 Com. Cas. 62, H. L. 

Add. Annotation :-—Refd. Farra v. Hethering- 
ton (1931), 47 T. L. R. 465. 


8256. ddd. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

3257. Add. Annotation :—Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

3258. Add Citations :—reved., [1926] 2 K. B. 51; 
95 L. J. K.B. 586; 185 L. T. 129; 42 T.L. R. 
425; 70 Sol. Jo. 584; 81 Com. Cas. 271, 
O. A. 3 revad., [1927] A.C. 487; 96L. J. K. B. 
621; 187 L. T. 233; 438 T. L. R. 417; 71 Sol. 
Jo. 369; 33 Com. Cas. 16, H. L. 


3259. Add. Annotation :—Refd. Lazard Bros. & 
Co. v. Brooks (1932), 37 Com. Cas. 224. 


$259a. Insurance of documents against ‘‘ any other 
loss whatever ’’—Limited to physical loss of 
documents. |—-Resps., pltfs. in the action, 
were insured by a group of underwriters, of 
whom applt. was one, against a number of 
risks, including the loss or deprivation of 
bills of exchange by robbery or other causes 
or through the documents being mislaid or 
accidentally destroyed. The insurance 
covered loss by the negligent or fraudulent 
conduct of clerks, servants, or ‘‘ any other 
person or persons,”’ & was expressed to cover 
“any other loss whatsoever” through the 
dishonesty of any such clerk, servant, or other 
person or persons. Resps. were induced by 
fraud to accept certain bills of exchange & 
thereby suffered loss, & in this action they 


sought to recover their loss from their under- 
writers :——Held: notwithstanding the refer- 
ence in the policy to the fraudulent conduct of 
‘* other person or persons ” & to “‘ any other 
loss whatsoever,’’ upon a true construction 
of the policy as a whole the insurance was 
only one covering the actual physical loss 
of documents & did not cover the case of the 
insured being fraudulently induced to accept 
bills of exchange.—Lazarp Bros. & Co., 
Lip. v. Brooxs (1932), 37 Com. Cas. 224, 
C. A.; revad. 38 Com. Cas. 46, H. L. 


8260a. ‘‘ Dishonesty ’’—Discounting bills of ex- 


change subsequently dishonoured.|— Pitf. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 
exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 
During the currency of the policies pitf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 
honoured, & pitf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. Deft. 
contended that the above provision in the 
policies only covered accidental loss of ducu- 
ments or physical deprivation of the pos- 
session of documents :—Held: pltf.’s loss 
was caused by dishonesty within the policy.— 
WASSERMAN ¥. BLACKBURN (1926), 43 T. L. R. 


Annotation :-- Consd. Lazard Bros. & Co. v. Brooks (1932), 
37 Com. Cas. 224. 


3269. Add. Annotation :—Retfd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


Part Vill_—Other Kinds of Insurance. 


3279a. ——— To be used only for commercial 
travelling—-Damaged whilst carrying pas- 
sengers.|—-Held: a statement in a proposal 
form that a motor car was to be used only 


for commercial travelling was a statement 
descriptive of the risk covered by the insur- 
ance, & the insurers were not liable for an 
accident which happened while the motor 


PART VI. SECT. 4. 


3245 i. Non-disclosure of material 
fact.}-—CLARKSON v. CANADA ACCIDENT 
& HERE ASSURANCE Co., [1931] 4 
D.L. R. 769; affd.. (1932] O. R. 405; 
Hf D. L. R. 188.—CAN. 


PART VII. SECT. 1. 


_ 3248 i. Commencement of risk—Cover- 
ing note issued by broker—Loss before 
issue of policy—Broker not liable as 
ineurer.}—BRoIT v. BENNIE S. COHEN 
& Son (N. S. W.), Lrp. (1926), 27 
S.T. N.S. W. 29; 44.N.8. W. WN, 
44.—AUS. 


so. Condition that books to be kept by 
assured,}—A policy of insurance rr 
robbery of a shop was expressed to be 
subject to the following condition : 
*“* the co. shal! not be Hable for loss or 
damage ... unless books & accounts 
are kept by the assured & are kept in 
such manner that the co. can accurately 
determine therefrom the amount of 
loss.” There were no statutory con- 
ditions applicable to such a policy :— 
Held: it was a condition precedent to 
the co.’s liability that reasonably 
sufficient books of account should be 
available in support of: the proofs of 
loss.—-FREEDMAN v. UNITED STATES 
FIDELITY & GUARANTY Co,, {1932} 
1W. W. f. 118; 1D. L. R. 557; 40 
Man, L. lt 160.—-CAN, 


PART VII. SECT. 2. 


sa. pried Pe e or vault 
described in schedule.’’?}—Where moncy 
stolen by burglars was, at the time of 
the burglary, in a vault so described, 
but was not in the safe in the vault: — 
Held: the assurance was not confined 
to money in the safo.—WooDWaRbD’s, 
LiTp. v. UNITED Statrs FIDELITY & 
GUARANTEE Co.,, {1927} 2 D. L. R. 126; 
11927} 1 W. W. 529; 38 B.C. R. 
171.—CAN. 

sh. “‘ Visible marks of force & 
violence made by a tool.’’|-——A policy of 
burglary insurance provided for in- 
domnity against loss occasioned by 
felonious entry by ‘“‘ actual force & 
violence ’’ of which forco & violence 
“there shall be visible marks mado 
upon the premises at the place of such 
entry by tools, ote.”’” The visible mark 
upon the premises {no question was a 
hole in the wire netting of a window 
screen which was rusty, but intact 
before the entry, & through which it 
Was admitted the burglar had entered. 
A small piece of wood with rust marks 
on it was found outside the window :— 
Held: the trial judge was justified in 
inferring, as he di 
violence had n 
entry, & that the visible mark thereof 
had beon made by a tool of some sort. 
A stick used to break the wire netting 
of a screen is a ‘tool’ within the 
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meaning of the policy.—MUILEIT wv 
UNITED STaTks FIDELITY & GUARANTY 
Co., tan D.L. R. 140; 2W. W. R. 
146; 41 . 0. R. 81.—CAN. 

sc. ** Ercluding infidelity ’’—ffect of 
theft by director or servant of company.) 
—The expression ‘“ cxcluding infi- 
delity ’ in an insurance ponte in- 
demnifying a co., against the loss of 
moneys while locked up in ao safe in 
ép ed premises excludes a theft of 
the money by any director of the co., 
as also theft. by a servant of the co. 
who owes & uy of faithfulness to tho 
co. in respect of its moneys.—FRENCH 
HAIRDRESSING SALOONS, LTD. v. 
NATIONAL IMPLOYERS MUTUAL 
GENERAL INSCE. ASSOCN., LTND., [1981) 
App. D. 60.—S. AF. 


PART VIII. 

di. Racehorse.J-~RAMSAY 
v. HaRTFOoRD Livz Stock INSURANCE 
Co., [1930] 2 D. L. R. 805.—CAN. 

4 i. Misstatements in proposal-— 
What amount to.}—A motor vehicle 
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in the possession of the purchaser 
under a hire-purchase agreement was 
destroyed by fire. An action was 


brought by the two parties to the hire- 
yurchbase agreement under a policy 
sued in the names of both parties, 
Defta. pleaded that all benefit under the 
policy had becon forfeited through 
misstatements in the proposal, The 


Annotation :—Folld. 


3279b. 


8279¢c. 


proposal began 
signed desire to insure my/our motor 
vehicle.”’ 8 

full namo,” was written the names of 


car was being used to carry passengers, 
carrying passengers not being within the 
description.—_ ROBERTS v. ANGLO-SAXON IN- 
SURANCE ASSOCN. (1927), 96 L. J. K. B. 590; 
187 L. T. 248; 48 T. L. R. 359, C. A. 

Morgan v. Provincial Insurance Co. 
(1932), 48 T. L. R. 217. 
Concealment—Refusal of company to 
insure.|]—Ho.t’s Morors, Lrp. v. Sours 
East LANCASHIRE INSURANCE Co., LID., 
No. 208a, ante. 


Business car driven by son & 
others—Failure to disclose convictions against 
son.]—Appit. took out with resps. a motor 
car policy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of resps. told him that 
if he paid an extra premium the policy would 
protect him whoever might be driving the 
car, & applt. paid the extra premium accord- 
ingly. uring the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 


“T/we, the under- 


After the wo ‘* owner’s 


g vi. —— Amount recoverable.)—On 
an appraisal of the value of an automo- 
bile which has been stolen & destroyed 
by fire, the fact that the sound value of 


Vol. XXIX.—Insurance. Cases 3279a--3279c. 


cyclist brought an action as aes applt. for 
damages, & applt. referred the claim to 
resps., who repudiated liability on the ground 
that at the time when the policy was taken 
out applt. had failed to disclose a material 
fact. It appeared that before the insurance 
was effected applt.’s son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 
ought to have been disclosed by applt. 
Before the policy was issued applt. had 
received a proposal form from resps. & had 
answered all the questions in that form fully 
& truthfully, & he did not know that any 
further information was required. At that 
time he had not his son in mind. Applt.’s 
claim against resps. was referred to arbn. as 
required by the policy, & the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Applit. now appealed to the Div. Ct. to have 
the award set aside :—Held: the arbitrator 
had decided rightly & the award must be 
confirmed.— BOND v. COMMERCIAL ASSUR- 
ANCE Co. (1930), 35 Com. Cas. 171, D. C. 


g ix. Condition rendering policy 
void if interest passed from insured to 
third party—Except by will or operation 
law-~Sub-hiring from  hirer.j-~ 





both pltfs. “ for their respective rights 
& interests.” The question ‘* Have 
you over made a claim against any 
insurance co.”* was answered ‘ No.” 
The proposal was signed by only one 
pltf. Although pltf. who signed the 
proposal had never made a claiin, the 
other had donc so :—Ffeld: a non- 
suit, on the ground that the evidence 
pioves the plea, should be set aside.— 

EYERS & PADDINGTON MorTor SER- 
VICE, Lrp. v., DALGETY & Co., LID. 
(1926), 26 S. R. N. S. W. 195; 43 
N.S. W. W. N. 39.—AUS. 


g ii. .J—A proposal 
for the insurance of a motor car con- 
tained the question, ‘ ‘Has any proposal] 
for insurance, or any policy ever been 
withdrawn, declined or cancelled ? ’’ 
Pitf.’3 answor was ‘‘ No.” = Pitf. had 
held a policy over the car with another 
co., but by arrangement, & to oblige 
pltf., this policy had been terminated : 
—Held > the word “ cancelled ” monnt 
the determination of the polley by 
the unilateral act of the co., & the 
termination of the policy by mutual 
arrangement did not amount to a 
cancellation, & the answer to the 
question in the proposal was true.— 
WILLCOCKS v. NEW ZKALAND INSUR- 
ANCE Co., [1926] N. Z L. RR. 805.— 
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g iii. J—Held: a 
statement that the motor car insured 
was & new one, whereas in fact it was 
nm second-hand one, was a material 
representation which avoided the 

olicy..—-ABASS v. GLOBE & RUTGERS 
°, Ins. Co., {1927} 1 D. L. B. 435; 69 
N. 8. Ki, 81.—CAN. 


g iv. Driver under influence of 
drink—-Whether assured entitled to 
recover-—Construction of policy. |— Bals- 
NATH v. ATLAS ASSURANCE Co., LTD. 
(1927), 48 N. L. R. 467.— s. AF. 


a v. ——— Insurance not to be effective 
until payment of premium—Fatlure to 
pay premium.|—Held: tho insurance 
co. was not entiticd to sue the assured 
for a short period premium, as the con- 
was not complete until the 
premeun was paid & accepted, & the 
nding over to the assured of the 
policy containing the proviso did not 
amount to a waiver of the condition.— 
Sours Bririsy Insurance Co., Lrp. 
. STEKGON (1928), I. L. R. 52 Bom. 





the replacetnent value are found to 
be the same is not error on the face 
of the award, but is only another way 
of saying there was a total loss.— 
SEARLE v. ALLIANCE INSURANCE Co. 
(No. 3), [1926] 4 D. L. R. 1173; [1926] 
3 W. W. R. 563; 36 Man. L. R. 110.— 


g vii. Condition that car not 
operated by assured’s son—Car driven 
at son’s request—Son present.|—A 
policy of insurance upon a motor car 
contained a term that it was not 
covered if the car was “ operated °’ 
by assured’s son (naming him). The 
car was taken out by the son without 
assurcd’s consent, & against his express 
prohibition, & was destroyed by fire 
upon a highway. The fire occurred 
when the car was being driven by a 
friend of the son, at the son’s request, 
the latter being in the car with the 
driver :—#FZeld: the son was _ sti}l 
a operas ”’ the car within the 
prohibitive term, & an action by the 
assured upon the policy was dismissed. 
—O’REILLY v. CANADA ACCIDENT & 
FIRE Ass’cE Co., (1928) 4D. L. Kh. 
415; 62 O. L. R. 654; revsd., 63 
O. L. R. 413.—CAN. 


viii. After returning fram hire 
—Insured for ‘* private personal use.’’] 
—The owner of a motor car insured it 
against loss or damage by fire. Con- 
dition 3 of the policy was that it 
should apply ‘‘ only to a car for private 
poreene use,” & that no liability should 

© incurred if & when it was being 
used otherwise; & condition 4 expressly 
excluded liability for loss or damage 
arising while the car was “ ict out. for 
hire.’”” The car was normally used in 
a private hiring business conducted 
by the owner. & was only rarely 
employed by him for private personal 

urposes. After returning from a hire 
ate one night it was put in its garage, 
& was shortly afterwards destroyed by 
fire. The owner made a claim under 
the policy, but the co. denied lia- 
bility :——Held : the co. was not liable, 
in respect that the risk to which the 
car was pat Oo ge while in the garage 
was inciden to its ordinary employ: 
ment, i.e. in the hiring business 3 
eccorane the loss was one which 
was excluded by the policy.— MURRAY 
v. SCOTTISH AUTOMOBILE & GENERAL 
ao Co., Ltp., [1929] Ss. C. 49.— 
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REILLY Bros. v. MERCANTILE MUTUAL 
INSURANCE Co., LTD. (1928), 30 W. A. 
L. R. 72.—AUS. 


g xX. Insurance of interest of 
hirer—Condition against transfer of 
interest—Effect of sub-hiring.)—EILLY 
Bros. v. MERCANTILE MUTUAL INSUR- 
ace oe LTp., [1928] W. A. L. BR. 72. 





g xi. Statutory condition against 
mortgage—What amounts to mortgage— 
Chattel mortgage as collateral security.] 
—GATEHOUSE t. MERCHANTS CASUALTY 
Co., [1930] 1 W. W. R. 927; 2D. L. R. 
895.—--CAN. 








g xii. Statutory condition against 
permitting car to be driven by intoxicated 
person—Onus of proof.j—Where a 


statutory condition provides that an 
insurer shall not be Jiable under a 
policy of automobilo insurance while 
the automobile is being driven ‘ with 
the knowledge, consent or connivance 
of the insured by an _ intoxicated 

erson,”’ a finding that the insured was 
ntoxicated when he was driving tho 
automobile at the time of the accident 
in question deprives him of the benefit 
of the policy; the insurer is not under 
the burdon of proving that the accident 
was due to intoxication. The mcan- 
ing of ‘intoxication’ discussed.— 
GENERAL CASUALTY INSURANCE Co. 
oF Paris v. LAMBERT & Vance, [1930] 
2W. W. R. 548: 3D. L. R. 1007; 43 
B.C. R. 133.—CAN. 

ge xiii. Meaning of “in- 
toxicated.’’|-—‘* An intoxicated person,”’ 
within seot. 154 (5) of the statutory 
conditions of Insurance Act, 1925 
(c. 20), is one who has taken alcoho] in 
such quantity as to render himself an 
unsafe person to be in charge of an 
automobile.—McENIGHT v. GENERAL 
CASUALTY INSURANCE Co. OF PARIS, 
{1930) 3 W. W. R. 73; 4D. L. R. 816 ; 
affd., (1931] 2 W. W. R. 315: 3 
D. IL. ht. 476 ; 44. Bb. C. R. 1.—CAN. 


g@ xiv. Use of car for “* usiness 
or pleasure '’—Hficicncy test.j—-Deft. 
co. issued to pltf. a policy of insurance 
by which the co. agreed to pay for or 
make good any loss of or damage to 
his motor car. The policy provided 
that the co. should not be Hable for 
loss or damage by mechanical broak- 
down, & under its conditions tho co. 
was not to bo Hable in respect of any- 
thing which might occur whilst the car 





engineer to be overhauled. Whilst 
the engineer was driving the car along ae 
a road for the purpose of testing ite j ointh 
phon ee Sat een e vhe dition by the one in whose sole power 
insured had at the time of the proposal 
for insurance the intention of using the 
ear for the purposes of competing in 
races or in relfability, speed or other 
trials, that intention was not a fact 


closure did not avoid the policy; (2) 
at the time when the loss occurred, the might 


ORTNER v. AUTOMOBILE INSURANCE 


xv. 


contract.}--MAHER v. LUMBERMEN’S 
f x who pays the premiums but has no 
Day gawsvaxty Co. [1932] 2 interest in the crop, the policy isa therefore, he is not visited regularly by 
oid; eventhough a phyeictan 
o i, —— -——.}+—-JoHNSON 0. at the time the true facts 
BRITISH CANADIAN INSURANCE Co., to the 


D. L. R. 593.—-CAN, 


8279d. - Effect of removal of motive power.} 


The claimant made to resps. a written pro- 
posal that they should insure a motor lorry, 
& in reply to a question on epee form 
he stated that the vehicle would be garaged 
on his own premises. Resps. accepted the 
proposal & issued a policy which covered 
damage to the vehicle & to its necessary 
accessories by accidental fire. During the 
currency of the policy the claimant, finding it 
necess to repair the lorry, removed the 
engine from the lorry in the wma to a 
workshop of his at some distance. e night 
after the repair of the engine was completed 
the engine was destroyed by fire. On a 
claim under the policy the resps. repudiated 
liability on the ground (inter alza) that a lorry 
was not a motor lorry when it had been 
deprived of its motive power :—Held: the 
engine & body together constituted the 
insured lorry, & the mere fact of the removal 
of the engine from the body for the time 
being did not deprive the claimant of his 
right to an indemnity under the policy.— 
SEATON v. LONDON GENERAL INSURANCE Co., 
ea (1932), 48 T. L. R. 574; 76 Sol. Jo. 


3282. Add. Annotations :—Refd. Lake v. Simmons, 


[1927] A. C. 487; Holmes v. Payne, [1930] 2 
K. B. 301. 


3282a. —-—- Goods supplied in replacement of 


goods lost— Right to retain although lost goods 
subsequently found.]—(1) By a Lloyd’s policy 
pltf. & other underwriters insured deft. 
against ‘all loss wheresoever which the 
assured may sustain by the loss of or damage 
to’ certain specified articles, one of which 
was a pearl necklace. During the ca ieagt 
of the policy deft. missed the necklace 

aformed the representative of the under- 
writers that she had lost it. She made a 
thorough search of her house for it, & after- 
wards at the suggestion of the underwriters 
a further search & inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters & 
deft. that they should give her by way of 


pltf. entrusted the car to an 


Y 


8282b. 
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replacement of the necklace other articles 
of jewellery up to its insured value. After 
she had received: under the ment 
articles of somewhat less than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. an action by 
pe against deft. claiming a declaration that 
he necklace had not been lost, rescission of 
the replacement a t, & the return 
of the articles which she had received under 
that agreement :—Held: the replacement 
ment was in the circumstances a valid 
& binding agreement unaffected by mistake 
or misrepresentation on its true construction 
it did not contain an implied term that if the 
necklace should be found the agreement 
should be void; & under it deft. was entitled 
to retain the articles which she had received 
& to receive other articles up to the eed 
value, the underwriters taking the necklace 
as salvage. 

(2) Uncertainty as to recovery of the thing 
insured is, in my opinion, in non-marine 
matters the main consideration on the ques- 
tion of loss. In this connection it is, of 
course, true that a thing may be mislaid & 
yet not lost, but, in my opinion, if a thing 
has been mislaid & is missing or has dis- 
appeared, & a reasonable time has elapsed 
to allow of diligent search & of recovery, & 
such diligent search has been made & has 
been fruitless, then the thing may properly 
be said to be Jost (RocHE, J.).—HOLMzEs »v. 
PAYNE, [1930] 2 K. B. 301; 99 L. J. K. B. 
441; 148 L. T. 349; 46 T. L. R. 413; 74 
Sol. Jo. 464; 35 Com. Cas. 289. 


Meaning of ‘‘ lost.’?] —- HotmxEs v. 
Payne, No. 3282a, ante. 





3282c. —-—- Baggage policy—Condition for declara- 


tion of ‘‘ specially valuable articles °’—-Furs 
&é& fur coats not included.jJ—(1) A policy of 
insurance against accidental loss of baggage 
contained a condition that ‘‘ the whole of the 
baggage must be insured, & not merely a 
portion of same either in respect of value or 
package ’’ :—Held: this condition did not 


was engaged in racing or reliability [1932] 4 D. L. R. 281; 8.C. R. 681.— through whom it is issued.—MoOHRING 
speed, or other trial, or if if. were used CAN, 
for any purpose other than business 


& pleasure. Preparatory to its use . Co. 
in a race in which he intended to com- ee a Se . 


v. GLEN FALLS INSURANCE Co, (Alta.), 


qi. —— 9 ———. +} -MacDonatp »v, [1929] 3 W. W. R. 737; [1930] 3 
[1929] 1 D. L. R. D. L. R. 456.—CAN. 
——CAN. 


sa. Air tnsurance—Flight con- 


r i, —— Joint insurance of hirer & ‘frary to Government regulations. ]— 
party hiring—Breach of condition by OBAISKI CHIBOUGAMAU MINING Co, v. 
arty.-—Where two 

insured, the breac 


AERO INSURANCE Co., [1932] 8. C. R. 
“8 a con. 540; 3D. L. R. 25.—CAN. 
sc. Insurance of electric sign against 


t ia to observe such condition will “ jire, wind, storm or external causes.” 
contaminate the whole insurance if —Zoas from wind pressure.|—-NEON 
the innocent person contracted with TuBE Licnts, Lrp. v. ALLIAN 
full knowledge of & subject to such SURANCE Co., [1932] 2D. L. R. 741.— 
probe bin aen atti ohat fone CAN. adi 

“Ale. nteresta of the two insured are C ; “s ; " 
material to the risk, & its non-dis- & “notwithstanding that the contract ‘4 ieateptinay I aed raat he mt, a coe 
be construed ag a separate A covenant in a sickness insurance 


ck INn- 


insurance for each.—MCLAREN & Co licy to pay the stated indemnity for 


car was not engage? in a reliability, ‘ 
speed or other trial within the poke v. NEW ZEALAND INBSCE. Co., [1930] 


tion of the policy; (3) the purpose 
for which the car was t. be 
was one within the meaning of the 


hen 6 (p. 422) i. 


“business & pleasure.’ —  tinsured.”}-—Held : 


or AUSBTRAIIA, LTD. 

R. 194; Argus L. R. 194.—AU 
Option of insurer to repair 
rercise of option amounts to new 


to 





owner of a cro 


wagering policy & 


N. 4. L. R. 437.—N.Z. 








insurable interest—Meaning of “the the house & sous! 
“the insured’ therein Jarl i 

within Alberta Insurance Act, 1926, Hfled shyal an’ shot) 
(1930), 8. 284 (a), is the person who js really sorely. interpreted 

8. intended be insured. Therefore case w i 
where with the authorisation of the he is treated In a hospital 

it is Insured !n his house or the case where the : 

naine, but for the benefit of another condition is so hopelesa that no 


e period during which the insured by 
reason of a disabling sickneas is ‘* neoes- 


Necessity for sarily & Conon confined within 


out which he is 
ted + a legally 


hysician can do an 


within a house.—KEMP- 


are known Y¥ERT v NTINENTAL CaSvAaLTY O©o., 
A 


e Co 
insurer’s local & general agente [1932] 38 W, W. R. 154. 
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mean that if the baggage were under- 
estimated, that would be an answer to the 
pony: The condition merely meant that 
he insurance was to apply to the whole of 
the baggage in bulk & value. 

(2) By condition 5 of the policy : ‘‘ Jewelry, 
watches, fleld-glasses, cameras, & other fragile 
or specially valuable articles must be sepa- 
rately declared & valued ” :—Held : the con- 
dition enumerated things by description, 
classes, & not individual things. Where the 
question was whether a fur coat said to have 
been worth £240 & found to be worth £175 
should have been separately declared & 
valued, the question of construction was not 
whether that fur coat was a specially valuable 
article but whether furs or fur coats, as a 
class, were specially valuable articles within 
the meaning of the condition. Applying the 
ejuadem generis rule, the question was whether 
furs or fur coats were specially valuable 
articles in the same sort of sense that jewelry, 
watches, field-glasses, & cameras were fragile 
or specially valuable articles; (3) also, furs 
or fur coats, being worn as a common-place 
article of dress by any woman of any sort of 
comfortable means, were not such specially 
valuable articles within the meaning of con- 
dition 5.—KinG v. TRAVELLERS’ INSURANCE 
ae Lrp. (1931), 48 T. L. BR. 53; 75 Sol. 

oO. : 


—— Condition that whole of the 
baggage to be insured—-Effect of under- 
estimate. |—-KiING v. TRAVELLERS’ INSURANCE 
Assocn., Lirp., No. 3282c, ante. 


Becoming enemy property on outbreak 
of war.}—Pltis. were registered as a joint 
stock co. in Natal, their only property being 
a gold mine owned & worked by them in the 
Transvaal. Before Oct. 1899, when war was 
declared between the Transvaal Republic & 
this country, pltfis. had effected with deft., 
a British subject, a policy of insurance of 
certain gold products of their mine, the perils 
insured against including ‘‘ enemics,” & 
‘arrests, restraints, & detainments of 
kings, princes, & people.’’ <A few days after 
war was declared the agents of the Transvaal 








Vol. XXIX.—Ingurance. 


Cases 8282c—8330a. 


Government seized & carried away some of 
the gold products insured. Pitfs. had shut 
down their mine when war was declared, & 
there was nothing to show that they intended 
to continue their business or mining opera- 
tions in the Transvaal afterwards. In an 
action on the policy to recover in respect of 
the gold products so seized :—Held: there 
was no ground of public policy which pre- 
vented the policy of insurance from con- 
tinuing in force after war was declared, & 
therefore pltfs. were entitled to recover.— 
NigeL Goutp Minine Co., Lrp. v. Hoapn, 
[1901] 2 K. B. 849; 70 L. J. K. B. 1006; 85 
L. T. 482; 50 W. R. 108; 17 T. L. R. 711; 
6 Com. Cas. 268. 


Annotation :—Relfd. British & Foreign Marine Insce. Co. v. 
Gaunt, [1921) 2 A. C. 41. 


8288. Add. Annotations :—Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 


8289. Add. Citation :—95 L. J. Ch. 24. 
8289a. Machinery — Latent defect--Whether a 


casualty. }—Pitis., who were marine engineers, 
took out a policy on ‘“‘ machinery & the like 
(sundry small contracts & repair jobs .. .) 
from & during construction.”” The insurance 
covered ‘ali risks incidental to testing the 
machinery ’”’ & was “ also specially to cover 
cost of repairs &/or loss of &/or damage to 
the interest ... through any latent defect 
in the thing insured.” Pltfs. contracted to 
fit a steamer with a new intermediate pressure 
cylinder, but the cylinder, when tried under 
steam, was found to be defective, &, a second 
one having also been found to be defective, 
plitfs. had to fit a third. In an action on the 
policy :—Held: as the existence of a latent 
defect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage due 
to latent defect, & as the words ‘“ cost of 
repairs ’’ did not cover expenditure on the 
replacement of material which was in- 
herently defective, & as the testing merely 
revealed, & did not cause, the latent defect, 
the action failed.—MacCoLL & POLLOCK, 
LTD. v. INDEMNITY MUTUAL MARINE ASSUR- 
ANCE Co., Lrp. (1930), 47 T. L. R. 26. 


Part IX.—Wagering Policies. 


8318. Add. Annotation :—Refd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 


PART X, SECT. 1. 


pi. -}—R. v. 1500 CLUR OF 
CALGARY (Alta.), [1926] 3 W. W. R 
468; 46 Can. Crim. Cas. 276.—OAN. 


ad. Discrimination in rates charged— 
Investigation by Superintendent of 
insurance under Ontario Insurance Act, 
1924, 8. 262—— Position & duties of 
Superintendent.J—Re GENERAL ACCI- 
DENT ASSURANCE Co., {1926} 2 D. L. R. 
390; 58 O. L. It. 479.—CAN 


Teel EER 


se. Capital — Statutory limitation.}-—— 
In 1865, api. co. was incorporated by 
an Act of the late province of Canada, 
with power to carry on the business of 
insurance generally, & its capital was 
stated to be two million dollars, with 
power to increase the same to four 
million dollars. By an Act of Parliia- 
ment of 1870, the capital was reduced 





to one million dollars with power to 
increase the same to four million 
dollars In sums of not less than one 
nillion dollars. The business of the 
co. was to be carried on in two distinct 
branches, Life & Accident Insurance 
business, & to be known as the Life 
Branch, & other forms of insurance to 
be known as the General Branch 
business. The capital stock of onc 
million dollars was to apply to the 
Life Branch only, with power to 
increase the same to two million 
dollars; authority was given to raise 
one miflion dollars for the purpose of 
the General Branch business with 
power to increase the same to two 
million dollars. In 1871, the Bashir 
of the co. were by statute restricted 
to Life & Accident Insurance, & it was 
further provided that ‘ All provisions 
of the Act of Incorpn. of the said co., 


3] 


8330. Add. Annotation :——Refd. Weddle, Beck v. 
Hackett, (1929] 1 K. B. 321. 


& the Act amending the same, which 
are inconsistent with the provisions of 
this Act, are hereby repealed.”’ In its 
report to the Department of Insurance 
the co. stated its capital to be four 
million dollars, & the Superintendent 
of Insurance ruled that it could only 
be two million dollars & amended the 
report accordingly. Hence the present 
appeal :—Held: the capital of the co. 
for Life & Accident Insurance business 
was fixed at two million dollars by the 
Act of 1870 & was not altered by 
subsequent legislation. The ruling of 
the Superintendent of Insurance was 
upheld, & the appeal] dismissed.—Sun 
LIFE ASSURANCE Co. OF CANADA Uv. 


SUPERINTENDENT OF INSURANCE, 
1930) Ex. Cc. R. 21; ss {1930) 
. 6. R. 612; pes D. L. R. 113; 
revsd., (1931) 4 D. L. R. 48:3 W. W. R. 
295, RP. O.—-CAN. 


Cases 8866—3406. ENGLisH AND Emprre Dicest SUPPLEMENT. 


Part Xl.—Mutual Insurance Associations. 


3366. Add. Annotation :—Refd. Dominion Iron 3896. Add. Annotation :-—Refd. Brown v. Harrison 
Steel Co. v. Invernairn, [1927] W. N. 277, (1927), 96 L. J. K. B. 1025. 


8367. Add. Annotation :—Refd. Cornish Mutual 3397. Add. Annotation :—Consd. Brown v. Harrison 
Assce. v. 1. R. Comrs., [1926] A. C. 281. (1927), 96 lu. J. K. B, 1025. 


3368. Add. Annotations :-—Refd. Cornish Mutual Rs he . 
Acace. v. J. R. Comrs,, [1920] A. ©. 28]; "808. 400. enblaiion + Hirt Grown ©. Harrison 
Greenberg v. Cooperstein, [1926] Ch. 657; ‘ i i aa : 

Re United General Commercial Insce. Corpn., 3406. Add. Annotation :—Refd. Re National Bene- 
[1927} 2 Ch. 51. fit Assurance Co., [1931] 1 Ch. 46. 


PART XI. SECT. 4, SUB-SECT. 1. Sor proportion of losscs incurred— INSURANCE CLUB (1886), 7 Nfid. L. lt. 
sf. Provision for lien on ships insured Validity.]J—Re TUCKER, Hz p. MARINE 123.:-—NFLD. 


Vol. XXTX. Cases 10—443a. 


INTERPLEADER. 
Part [1.—Interpleader in the High Court. 


1831 (c. 68).--- 
ROAcH v. WRIGHT (1841), 8 M. & W. 156; 
1 Dowl. N.S. 56; 10 L. J. Hx. 267 ; sub nom. 
RovcH v, WRIGHT, 5 Jur. 755. 


Annotations :—Retd. Bird v. Crabb (1861), 30 L. J. Ex. 318 ; 


Add. Annotation :—Refd. Re ublica de Guate- 


10. Add. Annotation :—Apld. Republica de Guate- under Interpleader Act, 
mala v. Nunez, [1927] 1 K. B. 669. 

42. Add. Annotation :—Refd. The Jupiter (No. 3) 
(1927), 187 L. T. 833. 

88. Add. Annotation :—Refd. Harle v. Hems- Richards v. Jenkins (1886), 17 Q. B. D. 844 
worth R. D. O. (1928), 44 T. L. R. 605. eri bier nr penmaae ee 

178a,.—-— .|—The sheriff in possession of mala v. Nunez, [1927] 1 K. 





goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
goods :——Held : he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
sale-—CHILD v. MANN (1867), L. R. 3 Hq. 
806; 16 L. T. 49. 


178a. Claim of equitable nature.}] — The sheriff 


having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-administrator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft. had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure :—Held: this was not such a 
claim as entitled the sheriff to apply for relief 


433. 


Sheriff not bound by eel affecting 
debtor.J—A sheriff who comes to seize the 
goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods.— RICHARDS v. JOHNSTON 
(1859),4 H. & N. 660; 28 L. J. Ex. 822; 38 
naa. O. S. 206 ; 5 Jur. N.S. 520 ; 157 E. BR. 
1 


anolaies :—Apld. Richards v. Jonkins (1887), 18 Q. B. D. 


443a,. —— 


.|—On Aug. 20 the sheriff, under a 
fi. fa. against A., took possession of B. ’s furni- 
turein A.’s house. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 28rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. 3B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
the sheriff for damages & costs :—Held: the 





PART If. SECT. 1. 


10 i. Source of jurisdiction—Rk. S. C., 
Ord. 67.}--All interpleader matters 
since the essing of Jud. 
authorised & regulated by Ord. 57 & 
its rules. Secct. 71 of County Ct. Act, 
R. S. N. B., 1927, does not include 
interpleader proceedings.—RORINSON 
& CBRIDE v. JOHNSON, [1931] 3 
M. P. R. 548.—CAN, 


sa. Ability of applicant to pay claim 
without incurring liability to  olher 
claimants.)-—An  interpleoader order 
should not be made when appct. can 
pay the subject-matter of the claim to 
one of the claimants without incurring 
ne Hability to any other claimant.— 


Act are 


WIN v. BoYn BROS. * COTTON, 
Ose 1 W. W. R. 693: L. R. 
314; 2435. L. Wm. 570.—CA oe 


PART II. SECT. 3, SUB-SECT. 2.—C. 


70v. ESTERN CANADA 
Loan & Savinas Co. v. CouRT (1877), 
25 Gr. 151.—OAN. 





PART II. SECT. 3, SUB-SECT. 2.—L. 


99 il, —--—- Adverse claimants under 
settlement.}—-Two parties claiming ad- 
versely an estate wndee limitations of a 
settlement which contained a power of 
leasing, brought actions at law against 
a tenant for rent reserved by a leaso 
made under the power :—Held: the 
case was & proper one for interpleader 
—~BIRMINGHAM v. TUITE (1872), 7 I. R. 
Ng. 221.—IR. 


PART II. wand 3, peers 3.— 
- (a 


140 i. ess rll for notice of claim to 
execution creditor. }—FRASER v ae wa 
~ Massey (1900), 7 Terr. o, Rr 


PART II. SECT. 5, SUB-SECT. 1.—C. 


sc. Purchaser from a eo. 
vendor general agent witht C., 
Cc. ae ]——HAYS v. O'CONNOR. Gsety, 21 


= Assignee of judgme ni—d& execu- 
tion creditor of asnignor_— eights of 
assiynee.J-—-On an interpleader issue 
wherein the claimant contended that 
a certain judgment, on which moneys 
had been realised under execution, 
had been assigned to him in considera- 
tion of a debt owed him by the assignor, 
& deft. in the issue, an execution 


creditor of the assignor, contended that 
the assignment did not cover said 
judgment :—Held: for the purposes 


of the issue, the parties were in the 
same pomee as if the dispute as to the 
right to the money was being litigated 
between the claimant & the assignor, 
that is, the claimant could only assert, 
against the execution creditor, what- 
ever claim he might have against hi his 
assignor, & the execution creditor 
stood, as against the claimant, exactly 


», ZAWITKO 
D.L. R. Bal v1 928] 1W 
22 Sask. L. R. 305 -—CAN. 
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PART II. SECT. 5, SUB-SECT. 4.—C. 
248 i. po eceene or—By claimant— 


Uniess acticable from circiumee 
eel ama ela ne SUGARMAN, [1928 } 


PART IT. SECT. 6, SUB-SECT. 4.——-A. 


27381. Necessity for affidavit.}—On a 
sheriff’s application for an interpleader 
order claimant must file an affidavit 
substantiating his claim & disclosing 
his title to the goods.— He SUERIFF OF 
EDMONTON, OSTYNUK v. PARAYKO, 
11930) 1 W. Ww. R. 53.—CAN. 


PART II. SECT. 7, SUB-SECT. 4.—-A, 


1i. ——}-Socotr & PEDEN v. 
Ae neeN [1932] 3 W. W. R. 161.— 


PART II. SECT. 8, SUB-SECT. 4. 
e. On appeal, 11 P. R. 296 


m i, As between legal & cquit- 
able assignees of chose in action.}—On 
an interpleader issue penween an 

of a cho: assignee & a legal assignee 

a chose in action the fonner should 

made pltf.—SHATILLA v. NASH- 
SraGTON Co., LTv., [1929] 2 D. L. R 
54: W.R. 719; 23S. L. RB. isa, 





ewer 


PART II. SECT. 8, SUB-SECT. 7 
d (p. 491) 1. On appeal, 11 P.R. 296. 


g (Pp. 491) i, —— ———. }— FURLONG v. 
REID (1886), 12 O. R. ¢ R. 607 CAN. 
aed — ——— ———- ~———--.]}--Borp 


Bro CUNNINGHAM, (1931] 2 
WwW. WW. R- 62; 2D. L. R. 943.-- CAN. 


Cases 448a—622. 


sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the ‘sheriff might have 
ap lied to the judge, under the interpleader 
er, to dispose of the matters in question 
between him & pltf.—AYLWIN v. EVANS 
(1882), 52 L. J. Ch. 105; 47 L. T. 568. 
Add. Annotation :—Refd. "Re ublica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


B. Appeal by Claimant (Vol. XXIX., p. 3 
Norse.—Right to appeal with pai is given 
r. ll substituted by R. S. O. (No. 1). 19 9. 

454, Add. Annotation :—Refd. Re ublica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 

455. Add. Annotation :—Refd. Re epaee de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 

456. Add. Annotation :—Refd. Re ublica de Guate- 
mala v. Nunez, [1927] 1 K. 669. 


447, 


SuB-sEecr. 3.—SUMMARY DECISION OF DIVISIONAL 
Court (Vol. XXIX., p. 495). 
NorTe.—See note to Sub-sect. 2, B., anée. 


ENGLIsH AND Emprre Dicest SuPPLEMENT. 


462a, - With se meh iced R. 8. C., Ord. 57, 
r. 11, an ot Abe lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue.—REPUBLICA 

DE GUATEMALA v. NUNbZ, [1927] 1 K. B. 669 ; - 

9% L. J. K. B. 441; 186 L. T. 748; 48 


T. L. R. 187; 71 Sol. Jo. 35, 0. A. 


464. Add. Annotation :—Apld. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


Add. .Annotation :—Refd. R. v. Minister of 

Health, Hz p. Yaffe, [1930] 2 K. B. 98. 

497a. ——.|—BOUCICAULT v. PONSFORD 
(1886), 2 T. L. R. 646, D. C. 


508a. Whether entitled to costs.|—-MORLAND v. 
Onirry (18338), 1 Dowl. 520. 


503b. jae WO aint v. HUMPHRIES Per 1 
Bing C. 412; 8 Dowl. 877; 1 Ho 
a 825; 4 T J.O. P. 101; 181 Zy 


471. 


ROTHERHAM (18386), 2 


———.]—WHST  v. 
1 Hodg. 461; 2 Scott, 


508ce. ——— 
Bing. N. C. 527; 
802; 182 H. a 208. 


Child (1932), 48 T. L. R. 575. 


Townshend v. 


Part [ll——Interpleader in County Courts. 


595. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

617. Add. Annotation :—Folld. Koffman 1. 
shine, [1932] 1 K. B. 606. 


Sun- 


621. Add. Annotation :---Folld. Koffman ». Sun- 
shine, [1932] 1 K. B. 606. 
622. Add. Annotation :—-N.F. Koffman »v. Sun- 


shine, [1932] 1 K. B. 606. 


PART II. SECT. 11, SUB-SECT. 3.—B. 
556 _siv. ——- Fxcept re 
accurate division impossible. }-—Whil 
where each party to an inter ieadcr 
issue succeeds in part, the rule is that, 
where possible, each should receive that 
bo that of the costs which is ap anne 
that part of the issue on w 
has succeeded, yet, in the > present case, 
the order of the trial judge that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the case would not allow of 
an accurate division of the costs & 
the order did substantial justice.— 
RYGUS v. ZAWITKO Mpa ee ag NS J 
1D. L. RB. 521 (1928) 1 .W.R. 3 
22 Sask. L. K. 3 AN, 





PART III. SECT. 1. 


——.]}—KELLINGTON v. ROSA 
(Seeks », 19971 2 W. W. R. 309.—CAN. 


Issues involving under $800.)}— 
The Maistelet ot. has jurisdiction in 
othe auc ag Pus ere the value 
of the exceed $800. 
KNOX v. y SEAT, Tit °D. a ae 1185; 
{1927} 2W k. L. R. 
693;8 C. B. x 331 Oe GAN 


A district ct. judge haa 
no "jurisdiction ate deal with an inter- 
Pee on oh b the title to 

d in mabe although the issue is 
sought as a result of a iste of land 


34 


by the sheriff under an execution under 
a district ct. sh on ins eg at 


MoTuaL Hart Ins 
Rosrak, nea 3D. L Lh. 746: “figasi 
2W.W.R. 515; 19 Sask. L. R. 6 


OAN 


sl. Pose il olga Dee on fraud on 
creditor3.J}—In an inter srpleader issue 
the district ct. has jurisdiction to set 
aside a bill of sale, on the ground that 
it is a fraud on creditors, as being relief 
ancill to a matter falliog within the 
Jon of the ct. under ae 
Courts ao K. 8. 8., 1920 ( ic aoe 8. 27. 

—KNOX SHAW ti 927) 3 L. ath 
1185; *1927] 2 a W. R. Tod > 21 
Sask. L. R. 593; 8 C. B. R 831.—CAN. 


Vol. XXX. Oases Sa—14la. 


INTOXICATING LIQUORS. 


Oa. 


Part |.—Definitions. 


~--——- Addition of quinine.|—-Whether the 
addition of quinine to wine makes the 
mixture cease to be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), so as to 
exempt the seller from holding a justice’s 


licence, de 
mixture. 


12. 


nds on the proportion of the 


HARP v. SPARKES (1926), 70 Sol. 
Jo. 1069, D. C. 

Add. Annotation :-—Retfd. Lorden v. Brooke-- 
Hitching, [1927] 2 K. B. 287. 


Part I1l_—Application for Licenses. 


49. Add. Annotation :—As to (2) Consd. R. »v. 
Southampton County Confirming Committee, 
He p. Slade, [1929] 1 K. B. 263. 

Whether co-extensive with parish.]— 

R. v. SMETHWICK CONFIRMING AUTHORITY, 


55a. 





Ex p. Hott Brewery Co., 
post, 


846 ; 
Lrp., No. 366a, 92. 


63a. Application in notice for full on-license— 
Application to justices for off-license only. ]— 
R. v. KINGSTON-UPON-THAMES CONFIRMING 
AvuTHoritTy, Hz p. SCALES (1932), 96 J. P. Jo. 
174 L. T. Jo. 507, D.C. 


Add. Annotation :—Refd. Thomas v. Newing- 


ton Licensing JJ. (1926), 136 LL. T. 638. 


Part 1V.—Grant of Licenses. 


140. Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 186 L. T. 638. 


141. Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 186 L. T. 638. 
141a. ——- —-— Pending hearing of summons 


against applicant.]—-Applts., the licensee & the 
owners of a public-house, applied to the 


PART I. 


1 i. “* Spirits "—Include rum— In- 
land Revenue Act, R. 8. C., 1906 {¢ 51), 
8. 185.]—Re R. v. MOKENZIE (1926), 
45 Can. Orim. Cas. 144; 58 N.S. R. 
313.—CAN. 

ef. “ Liquor.’’|-—The word ‘* liquor ”’ 
in Liquur Act, 1925, 1924-25, c. 53, 
includes “beer? unless the context 
otherwise requires.—R. v. Cr OT ee J 
4D. L. R. 581; (1924) 2 W. W. R. 377; 
50 en Crim. Cas. 143; 22 ouch. LR: 

° ii. ‘*‘ Beer "Coupled with ‘* fluid 
capable of producing arta ae "*}— 
Liquor Act, 1912 tN. Ss. W.), 8. 3, 
defines ‘“‘ liquor * as meaning 
including ‘‘ wine, spirits, beer, porter, 
stout, ale, cider, perry or any spirituous 
or fermented fiuid whatever, capable 
of producing intoxication ’’ :—Held: the 
words ‘wine, spirits, beer, porter, 
stout, ale, cider, perry? must be 
construed according to their ordinary 
popular meaning, & the words “‘ capable 
of producing intoxication ”’ in the defini- 
tion qualify only the words ‘“ any 
spirituous oF fermented fluid what- 
er —RUSSELL 0. GALE rage’ 40 

Pe aL 45 N.S, W. W.N, 120.— 


aia pa of alcokol not 


e ii. 
BeOS. * 
De Coste Hast), a a 
CAN. 
emperance 


a errre; 118) E ss fot 
an. P Cc. on 
(Man.), 1024 (ce. if7).1— 
Awan [1926] 4 4D. L. Rn 865 ; ets 
2W. W. 6 Can. . Oas, 
es 36 Man. L. Ro 1.—-CAN. 

ment of 


Amendment 
lattes Act Act bi , 1926 (¢, (ec. 98), & 1.}--R. v. 





LEVINE, [1926] 3 W. W. R. 
Can. Crim. Cas. 342; 36 Man. L. R. 
95.—CAN. 


»L-R. v, 
» 635 ; 


Ryatu (Man.), aan 1° 
48 Can. Crim. Cas. 360.—CAN 


sd. — 
DRASHCOVIOH (Man.), gen 
W.W. R. 40; 48 Can. Crim. Cas, “or 
—CAN. 

se, ———.J-- Rov. 
Can. Crim. Cas. 254 

k i La iwencick v. BURR 
(1926) 1D. LL. R. 252; 
Ww. R. 120; 45 Can. Crim. Cas. 
58; 6 Sask. L. R. 283.—CAN. 


eraser) 


en ae ——.J—R. Seton v. BUSI- 


Vy +), [1926] ~L R 
T1996 2 W. Z. 75 


18, : 
oo co a 145.—-CAN. 


———.}—R. CLARK (Sask.) 
eh "45 Can. Crim. "Cae. 265; [1926] 


W. Ww. R. 373,—CAN. 
ee J— 


v. 
(ont ) (1926), 47 Can. Crim. Cas. 44.— 


toba Temperance Act, 


kv. ——- 
C. A, 1924 
nog {192 


{1927 
6 Man. L 


= ast 3 L. R. 249,—OAN. 


(Gask.) ; 97] 99713 W. W. R, 689; 49 
Can. —OAN. 


m, Cas. 185.—0. 


f, —— eat k — 
8 Effeot of Leh sk Piston 


The accused, who har 


having liquor in a place other tt than the 
in which she resided, lived 
He a house in which she had five lodgers rs, 
one of whom was her danghter, & 


dence 


550; 46 


ae. (1928), 49 
CAN 


(1926) 1 


9; 46 


ROTTERMAN 


L. 1001 ; 


(,, 118). 1-H “(EDDIE v. 
3955 47 Gan. Crim, 


licensing justices on Mar. | for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 


another the latter’s husband, who came 
there only twice a month. The 
daughter & son-in-law usually had their 

eals with the accused in the kitchen. 
The other three were not boarders, 
The liquor in question was a case of 
beer which was found on the stair- 
way leading from the kitchen to the 
basement. The magistrate dismissed 
the charge & the Crown appealed 
contending that the keeping of said 
lodgers & boarders had destroyed the 
character of the premises as a “* private 
dwelling-house ” :—Held: the appeal 
should be dismissed.~—R. v. MACKLIN, 
{1928} 4 D. L. R. 717; deges Z 
W., W. BR. 468; 50 Can. Crim. Cas. 171; 
37 uae L. R. 405 CAN, 


“ Occupant.”}-—-R. v. Dirrscu 
(1988), 49 Can. Crim. Cas. 220.—CAN. 
sh. ‘‘ Guest. i ag eR gel est 
of a hotelkee » bend fide 
est. within ator a 1928 ea 
ENDERSON (Sask.), [19 96} 2 W. W. R 
430; 45 Can. Crim. Cas. 373.—CAN. 


PART IV. SECT. 2, SUB-SEOT. 2. 


sj. Application not complying with 
rpeibeeti requirements— Adjournment of 

ng court.}—A licensing ct., oon- 
sacaten, under Liquor Acts, 1912 to 
1926, has no jurisdiction to aired 
an appln. for a provisional certificate 
for a licensed victualler’s license which 
does not comply with sect. 27 (a) & dN 
of the Acts, or recy to dea 
such an appin. than by Mie 
The ct. may, however, by ourning 
itself, poaken fie vases an le . to be made, 
after 00 the statutory 
coniitions 4 as ro Datioss, at an adjourned 
aitting.—R. v. KNyvetr, Ez p. WEBER 
(1928), 22 Q. *y P, R. 138.—A US. 


Cases 141a—340a. 


149, Add. Annotation 


be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, on 
Apr. 12 the licensing justices refused the 
renewal :—Held: the adjournment did not 
amount to a refusal of the renewal.—-THOMAS 
v. Newineton Licensina JJ. (1926), 186 
L. T. 688; 48 T. L. R. 181; sub nom. 
THomas v. NEWINGTON LICENSING JJ., 
MEUx’s BREWERY Co., Lrp. v. NEWINGTON 
LICENSING JJ.,91 J. P. 37; 25 L. G. R. 109. 


s—~Apld. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C.-586. 


158. Add. Annotations :—Refd. Maclean v. Workers’ 


Union, [1929] 1 Ch. 602; R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


202a. Applicant’s willingness to contribute to com- 


204. 


206. 


233. 


284. 


267. 


PART IV. ma ese SUB-SECT. 6.— 


8. 
or ‘* 


tion due to no-licence ote. }-Scct. 3 
of New Zealand Licensin 
as amended in 1920, provided that no 


new 


be 
granted in any lHeensing district except 


pensation fund.]|—A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house :—Held: (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the Ictter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies.— 
R. v. SHEFFIELD JJ., Ex p. Rawson (T.) & 
Co., Lrp. (1927), 138 L. T. B34; 91J. P. 193; 

44 7, L. R. 43 3 25 L. G. R. 536, D.C. 


Add. Annotation :—Consd. R. v. London 
County Council, Ez p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


Add. Annotation :—Refd. Short v. 
Corpn., {1926} Ch. 66. 


Add. Annotation :—Refd. Stoke - on - Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 


Add. Annotation :—Refd. R. v. Holborn 
Licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 159. 


Add. Annotations :—As to (1) Consd. R. »v. 


Poole 


had ‘‘ otherwise ceased to 
ref the words “ otherwise ceased 34 
exist” did ares apply to a ceasing to 
a no-licence vote, & 
therefore an application by a publican 
an area which, since 
3 had been a no Decne area by 
es could not aa Pag 


W here old licence has been,  Sorfeited exist 0 
eased to cxist” ani 


otherwise c 
(1) 


Act, 1910, 


Ne - licence 


ublican’s licence should Youxs, (1931] A 


164 ; 


when a licence had been forfeited or 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Southampton County Confirming Committee, 
ie &. Slade, [1929] 1 K. B. 263. Refd. R. 
ae So JJ., be P Rawson (1927), 91 


268, Add. Annotation :—Expld. R. v. apes AP 


2922. 


County Confirming Committee, Ez p. 8 
[1929] 1 K. B. 2638. 


.|—Though licensing justices have no 
jurisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appct., & that he ought to apply 
for a new licence & pay monopoly value.— 
R. v. SOUTHAMPTON COUNTY Sounone 
ComMITTER, Ex p. Stapp, [1929] 1 K. B. 
268; 98 L. J. K. B. 62; 140 L. T. 167 93 
a P. 37; 45 T. L. R. 72; 72 Sol. Jo. 873, 





293a. Grounds for refusal of removal—Great 


299. 


299a. 


328. 


339. 


pecuniary gain conferred on applicant.]-— 
R. v. SOUTHAMPTON COUNTY CONFIRMING 
COMMITTEE, Lz p. SLADE, No. 292a, ante. 


Add. Annotation :—Apld. RR. v. Holborn 
Licensing JJ., Ha p. Stratford Catering Co. 
(1926), 90 J. P. 159. 


—-— Security of tenure.]—On an 
application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his ‘‘ fitness or propricty.”’ 

They may also adopt a certain standard 
length of notice as gencrally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminatcly.—-It. v. HOLBORN LICENSING 


JJ., He p. STRATFORD CATERING Co., LTp. 
(1928), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778; 241. G. R. 509, D. C. 


Add. Annotations :—Refd. R. v. Sheffield JJ., 
Ez p. Rawson (1927), 91 J. P. 193; WR. wv. 
London County Council, Ez p. Entertain- 
ee Bo Assocn., Ltd., [19381] 2 


Add. Annotation :—As to (2) Folld. R. wv. 
Sheffield JJ., Ha p. Rawson (1927), 91 J. P. 
193. 


840a. ——- All relevant matters—Means of access 


« 685 ; 
145 L. r. 316, P. ‘0. 


Sree Pr as Be 


to premises.|]-—— Appcts. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appcts. bricked up a door 
which was in the yard behind the premises, 
& which gave access to a site on which a public 
market place was being erected :—Held: 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), 8. 71, which were descriptive 
of the alterations requiring the justiccs’ 
consent, did not limit the justices to con- 
sideration of those named matters; & it was 


e a e 

sk. <After Oe of i ied 
Removal other emisea—Hrcis 
Licences Act, 1825 (c. BL), s. 11. tee 
above scct. does not contemplate the 

ant of a new licence, the cxisting 
icence being altered by the substitu- 
tion ern of the new ey arty for the 


destro mises,— ACKEN 
v. Si 4598) I. R. 98 _ “af! 


100 L. 
eZ: 


366. 


Vol. XXX.—Intoxicating Liquors. Cases 340a—38la. 


their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one.—R. v. WatTrorD LICENSING 


3842. Add. Annotation :-—Refd. R. v. 


Watford 
Licensing JJ., He p. Trust Houses, [1929] 
1 K. B. 313. 


JJ.. Hx p. Trust Hovusns, Lrp., [1929] 355. Add. Annotation :—Folld. R. v. Leicester JJ., 


1 K. B. 313; 98 L. J. K. B. 198; 140 L. T. 
850 ; 03 J. P.41; 45 7. L. R. 89; 72 Sol. Jo. 
825; 27L. G. R. 8, D. O. 


Ez p. Allbrighton, [1927] 1 K. B. 557. 


358. Add. Annotation :—Consd. China Nevieenion 


Co. v. A.-G, (1932), 48 T. L. R. 37 


Part V.—Confirmation of Justices’ Licenses. 


Add. Annotation :—As to (2) Dbtd. R. v. 
Smethwick Confirming Authority, Ez p. 
oe Brewery Co., Ltd. (1929), 98 L. J. K. B. 





366a. —— ee A confirming authority 


has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices’ license for the 
sale of intoxicating liquors, required -by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 15, 26, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held: the word ‘‘ place ” in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 15 (1) (6), 
did not of necessity denote a lesser area or 
unit than the word ‘ parish.” -—H. v. SMETH- 
WICK CONFIRMING AUTHORITY, £2 p. HOLT 
BREWERY Oo. (1929), 98 L. J. K. B. 678; 
141 L. T. 686; 93 J. P. 2338; 45 T. L. R. 
530; 27 L. G. R. 544, D.C. 


368a. ——- —— Objection to condition by licensing 


381. 


PART IV. SECT. 2, SUB-SECT. 10. 
al. deal costs-—-On 
reference of petition for inquiry.])-—A 


justices—-Duty to consider objection—lIn 
presence of parties.|—An application was 
made to licensing justices for a new license to 
premises at S. The application was opposed, 
but the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decided to confirm 


368b. 


the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license :—~Held: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity & the matter must 
go back to them to hear & determine it in the 
presence of the parties interested; (2) the 
mecting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting.—-R. v. 
HUNTINGDON CONFIRMING AUTHORITY, [1929] 
1 K. B. 698; sub nom. GEorGE & STAMFORD 
HoTets, LrTp. v. HUNTINGDON CONFIRMING 
AuTHORITY, 98 L. J. KK. B. 831; 141 L. T. 
75; 45 T. L. R. 260; 73 Sol. Jo. 173; 27 
L. G. R. 319; sub nom. R. v. HUNTINGDON 
CONFIRMING AUTHORITY, Ex p. Grorarn & 
STAMFORD Horses, Lrp., 93 J. P. 81, C. A. 

——- —--— ——-— Constitution of meeting. } 
—R. v. HUNTINGDON CONFIRMING AUTHORITY, 
No. 368a, ante. 





369. Add. Annotation :—Apld. R. v. Huntingdon 


Confirming Authority, [1929] 1 K. B. 698. 


Part VI!.--Compensation. 


lor the existing paragraph substitute the 
following paragraph :— 

—— Instructing solicitor to 
oppose.]—-On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), s. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal on their behalf. The 
solr. duly appeared & opposed, & the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had been 


Pe deenmnheemneed ne om 


Power to 


licensing ct. has no jurisdiction to deal 
with costs on a reference to it of a 
petition for inquiry under Liquor 


parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf :—Held: the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set aside.—FRoME 
UNITED BREWERIES Co. v. BATH JJ., [1926] 
A. C. 586; 95 L. J. K. B. 730; 185 L. T. 
482; 90 J. P. 121; 42 T. L. RR. 571; 24 
L. G. R. 261, H. L.3; revsg. S. C. sub nom. R. 
v. BaTH COMPENSATION AUTHORITY, [1925] 
1 K. B. 685, C. A. 


Annotation :—Distd, R. v. Leicester JJ., Ex p. Alibrighton, 
{1927) 1K. B. 557. 


38ia. 


——- —--——.|—The mere fact that a 
licensing justice has originated an objection 
to the renewal of a licence, which, conse- 





Amendment) Act, 1919, s. 6.—Hz2z p. 
OUTHON, Re SOMERVILLE (1927), 28 
8..R. N. S. W. 185.—AUS. 


Cases 381a—588a. 


PART VI. SECT. 15 SUB-SECT. 1, 


ei. -——— Previous information with- 
drawn.}—Exz p. HENDERSON, Ex p. 


PART VIII. SECT. 8,8UB-SECT.1.—B.  fitenciug o 


spector- Soma objection 
inspector to application for license.}— a person aggrieved, 
A licensing itapector lodged notice make the appln., but by his conduct ae y. BEGIN, a. P. 
of intention to object to an appln., he had disqualified himse 

for the grant of a licensed victual er's hy way of certiorari & certiorari was 


quently, ts referred by him & other justices 
to the compensation authority, does not 
disqualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence.— 
R. v. Leicester JJ., He p. ALLBRIGHTON, 
[1927] 1 K. B. 557; 96 L. J. K. B. 310; 136 
L. T. 635; 91 J. P. 31; 43 T. 1. B. 188 ; 
25 L. G. R. 149, D. C. 


Part Vill.—Decisions 


455. After this case add :— 


C. Other Cases. 


455a. Withdrawal of certificate for extension. }— 


There is no appeal to quarter sessions from a 
decision of licensing justices withdrawing 
their certificate granted in respect. of licensed 
premises under Licensing Act, 1921 (c. 42), 
s. 3 (2), without which the ‘holder of the 
licence is not entitled to elect under Licensing 
Act, 1921 (c. 42), s. 3 (1), to keep the licensed 
premises open for one hour after the permitted 
hours for the sale or supply of intoxicating 
liquor for consumption at a meal supplied 
at the same time in the part of the pene 
set apart for meals.—Re CoLETTA, [1932] 1 
K. B. 501; 101 L. J. K. B. 208; 146 L. T. 
180; 48 T. L. R. 113; 30 L. G. R. 109; sub 
nom. 8. v. LONDON County J USTICES, Ex p. 
ae ci Potick Comrs., 96 J. P. 16, 
, A. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


381b. Delegation of powers to licensing justices— 
habe el as ve. Saprrrenp JJ., He p. 
Rawson (T.) & Co., Lrp., No. 202a, ante. 


304. Add. Annotation :-——Folld. R. v. Sheffleld JJ., 
Ex p. Rawson (1927), 91 J. P. 198. 


416. Add. Annotation :—Apld. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 


of Licensing Justices. 


468. Add. Annotation :—Generally, Refd. R. 
Leicester JJ., Eau p. Allbrighton, (1927) 1 
K. B. 557. 

548. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 287. 

548. Add. Annotations :—Refd. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 557; I. RB. 
Comrs. v. Sneath (1932), 48 T. L. R. 241. 

558a. ——— On appeal from licensing justices.]— 
Where, under Licensing (Consolidation) Act, 
1910 (c. 24), s. 28 (1), there is an a ypeal to 

quarter sessions against the refusal of licensing 
jantites to grant a renewal, transfer or special 
removal of a justices’ licence, the judgment 
of quarter sessions, by sect. 29 (5), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated.— Pipmr v. St. MARYLE- 
BONE LICENSING JJ., [1928] 2 K. B. 221°; 97 
L. J. K. B. 602; 139 L. T. 144; 92 J. P. 87; 
44'T. 1. R. 610° ; 261. G4. R. 808, DG; 


Part IX.—Hours of Sale. 


575a. Add. Citations :—[1926] 2 K. B. 519; 96 L.J.K.B.1; 907. P. 165; 241. G. R. 471. 


Part X.—-Occasional Excise Licences. 


588a. ——-- Application by nominee of Secretary of 


State in State management district— Whether 
Secretary of State successor of Liquor Control 
Board within Licensing Act, 1921 (c. 42), 
Sched. III., clause 9.j—-F., a nominee of the 
Secretary of State, applied to justices for an 
occasional licence under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 64, to sell 
alcoholic liquor on the racecourse at Carlisle 
races. The justices declined jurisdiction on 
the ground that the structures owned by the 


snares acre tn 
Bropkrr, Ex p. STewant, Ez p. JOE Oe re ve or offer evidence 
rh ag ee Re eg ae Cea a Nyociioe! had bean eraston | by the. ct® PART VIII. SECT. 8, SUB-SECT. 1.—C. 


racecourse proprietors, & marquees, pro- 
vided by the State management, on the race- 
course where the liquor would be sold, would 
be in the occupation of the State within the 
meaning of clause 9 of Sched. IIT. to Licensing 
Act, 1921 (c. 42), & that therefore no licence 
was required :—Held: that these structures 
& marquees were not so occupied & the 
justices must hear & determine the applica- 
tion.—R. v. CUMBERLAND JUSTICES, La p. 
FEARNLEY (1930), 144 L. T. 246, D. C. 


| license, &, on the hearing of the appin., withhel.—-R. ©. Turk LIcensine 
stated that the ob ection was lodgell 
jection, & that he [1928] S. R. Q. 151.—AUB. 


AUTHORITY AT DALRY, Hz p. KELLY, 


m. -C treated the license as vense a8 beng valid in en. Jo quash conviction—Time for 


poneedusny proceedings 
8, 
sm. Person aggrieved —Li arson fae in- for a writ of cert 


pousenuently. moved 
to quash ORO 


before the making ap ication for. lo ee D p. 
iorari ques te the Dave ‘Oo, 008} 4° D.L. B. 561; 50 
Can. Crim —CAN, 


grant of the jicenee -—Held 


& competent to 
lf trom relief CARON x (1928), 50 Can, Grim, Cas, 6 
ari w CAN. 


PART XII. kel cael 1.— 
e (&). 


Vol. XXX..—Intoxicating Liquors. 


Cases 607a—716a. 


Part X11.—Offences. 


607a. Sale of wine to which quinine added.]— 


SHARP v. SPARKES, No. 9a, ante, 


626. Add. Annotation :—Consd. Jones v. Mighall, 


Nelson v. Mighall (1932), 48 T. L, RB. 686. 


626a. Unlicensed room in licensed premises— 


Buying from licensed premises for customer. | 
~——Applt. J. was acting as “ city waiter’’ at 
a meeting of a Buffalo Lodge of which he 
was amember. The meeting was held in an 
unlicensed room within the curtilage of 
licensed premises of which applt. N. was the 
licensee. It was J.’s duty to obtain the 
refreshments ordered by the members. He 
was observed on several occasions to go to 
the bar of the licensed premises & purchase, 
& pay for a number of glasses of beer, which 
he carried on a tray to the room where the 
meeting was held, & distributed to the 
members who had ordered them, receiving 
the price (but no more) which he had paid at 
the bar. The justices convicted J. of selling 
intoxicating liquor without a licence & N. of 
being privy to the sale :—Held: on these 
facts there was no evidence of a sale by J. 
The beer was not at any time his property.— 
JONES v. MIGHALL, NELSON v. MIGHALL 


sp. Kvidence of Empty bottles found Cas. 26, 
CLS. v 


718a. 


o (p. 82) ii. ~J—R. v. 
HOosHkEM Ce) (1928), 51 Can. Crim. 





(1932), 96 J. P. 395 «384948 T. L. KH. 686; 30 
L. G. R. 412, D. C. 


708. Add. Annotation :—Refd. Allen v. White- 


head (1929), 45 T. L. R. 655. 


716. Add. Annotation :—Expld. Allen v. White- 


head (1929), 45 T. L. R. 655. 

——-.]— The proprietor of a 
refreshment-house, resp., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1889 (c. 47),8.44. It was 
proved that, though resp. received the profits 
of the business, he did not manage it, but 
left it in charge of a manager, to whom he 
had given express instructions not to allow 
prostitutes to assemble on the premises. 
Resp. only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge:—Held: having 
delegated all his authority to the manager 
& become a mere absentee, he was responsible 
for the acts of the manager, & was liable 
to conviction.— ALLEN v. WHITEHEAD, [1930] 
1K. B. 211; 99 L. J. K. B. 146; 142 L. T. 
141; 45 T.L. R. 655; 94 5.P.17; 27L.G. RB. 
652; 29 Cox, C. C. 8, D.C. 








tion of Customs Act, Dominion Acta, 
1907, c. 11. On the trial the evidence 
showed that the liquor in question was 
found in an automobile owned & driven 


without Government , é 

McMILLAN (1927), 49 Can. Crim. Cas. PART XII. SECT. 1, SUB-SEOCT. 3.—-A. by atts rs Bathory HAA elon sone 

350.—CAN. 656 ii, —— ——.}-~Where & jmportation. The trial judge in- 
Purchase of more beer than few minutes to closing-time on a busy  gtructed the jury that the burden of 


justified—Persons found on 

emises with empty glasses & battles. }-— 

. v& Dzrwra, (1928] 1 D. L. R. 828; 
49 Can. Crim. Cas. 229.-—-CAN. 


sr. —--—— Purchase of large quantities 
of liquaor—No bottles found on premises. } 
vw. PATENAUDER (1928), 49 Can. 


Crim. Gas. 384.—CAN. 

One bottle of rin found in 
shed—No evidenre of ownership.}—R. 
oa (1928), 49 Can. Crim. Cas. 346.— 





sv. Conviction for sale to persons 
unknowun-——-Amendment of./+—-Youne v. 
Aue nees {1927} S. A. 8S. Rt. 185.— 

sw. More liguor on premises than 
reasonably required for use of resi- 
dents — Evidence of unlawful sale.jJ— 
Proof of the fact of there being on the 
preinees of an unlicensed pergon more 
iquor than ia reasonably required for 
the use of the persons residing therein 
is, by Licensing Act, 1915, s. 237, to 
be deemed primé facie evidence both 
of an unlawful sale of liquor & that that 
Bale was made by the person whose 
premises they are, whether independent 
evidence of a sale given or not.— 
SOALES v. CHARLESTON, [1929] V. L. R. 


PART XII. sa 2;  aceell 1. 4. 


635 il. ——— Two cffences not exactly 
of same kind.}—Under Liquor Aot, 
1925, 1924-25, o. 53, ® person con+ 
vioted for any one of the acts which 
rect. 78 declares to be offences & who 
is rubsequently convicted for another 
of such acts is ity of a second offence 
even though the two offences were not 
exactly of the same kind.—R. +. 
PoLLaRD, [1928] 4 D. L. R. 623; [1928] 
3 W. W. R. 78; 60 Can. Crim. Cas. 157, 


O'tRe aN se 3) (1998), 61 Gan, Orin: 
Gas. 93.—UAN. 


evening a drunken man eutered a bar, 
where there were from fifty to seventy 
people, & the barman told him to get 
out, &, the man having turned towards 
the door, the barman, thinking he had 
left the premises, took no further 
effective steps to see that he had done 
s0, & a few minutes later the police 
found the man standing at another 
part of the bar-counter :—Held: to 
constitute the offence of ‘‘ permitting ”’ 
drunkenness on licensed premises there 
must be evidence that the licensce, 
or his servants or agents, consented to, 
‘or consciously allowed, the drunken 
man to rem on the premises, & a 
** permission *’ in this sense had not 
been established.——-MCPARLAND tv, 
SPARKS, [1926] N. Z. L. R. 689.—N.Z. 


PART XII. SECT. 1, SUB-SEOT. 3.—B. 

669 ti. —— a ha 
charging licensee personally. }— a 
prosecution under a complaint which 
charged an hotel-keeper that ‘“ you 
did supply ’* liquor to a person in a 
state of intoxication, it was proved 
that the liquor had not been supplied 
by accused, but by his son & assistant 
in the accused’s absence. The accused 
was convicted of the offence charged :—~ 
Held: the complaint was not lacking 
in specification, in respect that, in a 
prosecution under Licensing Acts, it 
was unnecessary to state the name of 
the person through whom the offence 
had been committed, unless special 
circuinstances required such a satate- 
ment. in fairness to accused dismissed .— 
econ v. Brac, [1928] 8. C. (J.) 29,— 


PART XI. SECT. 1, SUB-SECT. 5. --B. 

sx. Onus on Crown— To e 
imporiation.}--Deft. was arrested, in- 
dicted & tried & convicted for harbour- 
ing o quantity of dutiable goods, 
to wit, spirituous liquors unlawfully 
imported into Canada, of the value of 
over $200, whereon the duties lawfully 
payable had not been paid, in viola- 








proof of lawful importation & payment 
of duty was upon deft., & the Crown 
was only bound to establish harbouring 
without lawful excuse :—Held: under 
the instructions given to them the jury 
would be likely to place the whole 
burden upon accused, whereas, under 
the wording of the statute, the necessity 
of proof by the Crown of importation 
was inoue, &, consequently, there 
should be a new trial.—~R. v, SHELL- 
MAN, {1928] 1 D. L. R 657; sub nom. 
me _ SCHELLMAN, 59 N. 8S. R. 535.-—— 


PART XII. sssaie A hain 6.— 
a). 
sy. Minor supplied with liquor— 
Iividence necessary to prove—Magis- 
trate deciding from appearance of minor.) 
—H. vo. WHITTAL (1928), 50 Can. Crim. 
Cas. 343.—CAN, 


PART XII. SECT. 8, SUB-SECT. 1. 

sl. Aiding persons to commit offence 
of aah found unlawfully on premises 
after sing lours.|—W here rsons 
are found unlawfully on licensed 
premises after closing hours, even 
though the Hoensee was not a consenting 
arty to their original entry, & after 
heir entry pressed them to depart, 
but showed looseness & lack of control 
not desirable in a licensee, & did not 
turn such pérsons out of the premises, 
the licensee is guilty of ai & assist- 
ing such poreone to commit the offence 
of being found unlawfully on licensed 
premises after closing hours.—ARM- 
STRONG v. KELLEHER, [1925] N. Z. 
I. R. 422.—N.Z. ; 


PART XII. SECT. 3, SUB-SECT. 2.-—A. 

927 vi. —— -} Liquor supplied 
on licensed - premises, by way of gift, 
by the wife of the licensee to her guests, 
at & time when such persons were not 
lawfully cntitled to be oh apy — 
Held; an offence under Licens Act, 
1908, s. 205 (e).—WaATERSON v. LOW, 
(1926) N. Z. L. R. 751.—N.Z. 





733a. 





customers :— Held: 


(1926), 185 L. T. 153. 
761. 
(1926), 185 L. T. 153. 


752. Add. Annotation :—Folld. Evans v. Fletcher 


(1926), 185 L. T. 158. 
755a. —— 
Resp., the licensee of a 








728 ix. —— ——~.}—A resident 
in a licensed hotel was visited by three 
friends, who were non-residents. After 
the permitted bours for the sale or 
supply of liquor, he ordered & paid for 
three rounds of drinks, which were 
consumed by himself & his gucsts :— 
Held: the hotelkeecpcr had supplied the 
liquor to the resident’s guests, & had 
been guilty of a contravention of 
Licensing Act, 1921 (c. 42), 8. 4 (a).— 
M‘BaIn v. MITCHELL, [1927] S. C. (J.) 
57.—SCOT. 


e i, .}—A licensee of a hotel, 
who was seated on a form outside 
the hotel, was asked to supply liquor 
to an uncxcepted pcreon. e went 
inslde the hotel, came out & handed 
the liquor to the person, who paid him. 
There was a light. in a room in the hotel 
described by witnesses as the saloon 
bar :—Held: an offence had heen 
committed against Licensing Act, 
1917, 5s. 185, & the ct. would take 
judicial notice of the fact that liquor 
was kept in a saloon bar.,—ALLCHURCH 
yeaa (1927) S. A. S. R. 370.— 











e ii, Customer bringing empty 
bottle—Boltle filled d& delivered at 
customer’s housc. |—A. customer entered 
a licensed. grucer’s shop outwith per- 
mitted hours & asked for a half-bottle 
of wine, handing the grocer an empty 
bottle & the sum of 30d. The groccr 
put the wince in the bottle & handed it 
to a message boy in his employment 
with directions to deliver it at the 
customer’s house. In fact the cus- 
tomer took it from the boy a few yards 
from the shop:—Held:  the- trans- 
action was a completed sale of intoxi- 
cating liquor in contravention of 
Licensing Act, 1921, s. 4 (a), & sect. 
5 (6) was inapplicable in respect that 
it applled only to transactions which 
do not amount to a completed sale.—~ 
VALENTINE v. BELL, [1930] 8. C. (J.) 
51.—SCOT, 


738ai.- - Sale by servant.}—Where 
& servant supplies his own guests with 
liquor after closing hours without the 
Bnew ledge of the licensee, the latter 
cannot be convicted of unlawfully 
allowing liquor to be consumed on his 

remises.—-O’CONNELL” v. CLAUBEN, 
tira Hy CUSUREN, 11928] N. ZL. Tt. 


sm. Proof that person making illegal 
aales licensee’s agent——Takings from 


Sale by unauthorised servant.j|——A 
boy of sixteen, employed by the holder of an 
off-licence solely a3 an errand boy, supplied 
bottles of whisky to ao customer in his 
employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
he was not a servant 
or agent of the employer within Licensing 
Act, 1921 (c. 42), s. 4 (a), so as to make the 
employer liable under that sect. for supplying 
intoxicating liquor otherwise than 
the permitted hours.—ADAMS v. OAMFONI, 
[1929) 1 K. B. 95; 98 L. J. K. B. 40; 139 
L. T. 608; 92 J. P. 186; 44 7. L. R. 822; 
28 Cox, C. C. 588; 26 L. G. R. 542, D.C. 


750. Add. Annotation :—Consd. Evans v. Fletcher 
Add. Annotation :—Refd. Evans v. Fletcher 


During non-permitted hours.]— 
public-house, was: 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 


uring 


764a. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), s. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found drunk was after the 
hours when the sale of intoxicating liquor was 
permjtted :—Held: 
question the premises were open & there 
was nothing to prevent the 
non-intoxicating liquor at that time, the 
justices ought to have convicted resp.— 
EVANS v. FLETCHER (1926), 185 L. T. 153; 
90 J. P. 157; 42 T. I. R. 607; 24 L. G. R. 
424; 28 Cox, OC. C. 231, D. C. 


757. Add. Annotation :—enerally, Refd. Evans v. 
Fletcher (1026), 185 L. T. 153. 


** Drunk ’’—Question of fact.]—-Whether 


since at the time in 


e of food & 


accused is ‘‘ drunk ’’ within Criminal Justice 


Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury.—R. v. PRESDEE (1927), 20 Cr. App. 
Rep. 95, C. C. A. 


764b. Severity of sentence—Wanton driving—By 


legal & a iy sales placed in same cash 
register.)}——R. v. RICHARDSON (Sask.) 
(1925), 45 Can. Crim. Cas. 142.— CAN. 


sn. Proclamation prohibiting sale 
during specified hours of named day-- 
Validity of.j}—Held: the power con- 
ferred upon the Governor in Council 
by Liquor Act, 1912 (N. S. W.), 
s. 57 (1) (6), was @ power to name a 
day during the whole of which licensed 
premises shall not be open for the sale 
of Hiquer & no power was given to direct 
that, during specified hours of a ramed 
day, licensed premises should not be 
open for the sale of Jiquor.—DELANEY 
v. GANT (1927), 40 C. L. R. 174.-—AUS. 

so. Lye-law prohibiting sale on New 
Year's day— Sale to bond file traveller.) 
—A county licensing ct. issued a byc- 
law that all licensed premises within 
the district, including inns & hotels, 
except as regarded travellers & lodyers 
therein, should be closed wholly on 
New Year's day, &, when New Year’s 
day fel] on a Sunday, then on Monday, 
Jan. 2:—~Held: under this bye-law 
a Monday falling on Jan. 2 must be 
treated as a Sunday, &, pent oo da 
an hotel-keeper who had supplied a 
customer on such a Monday, outwith 
the permitted week-day hours, had not 
infringed his certificate where the 
customer was & de traveller 
who could lawfully have been supplied 
on Sunday.—HENDERSON 4%. oss, 
(1928) S. C. (J.) 74.—- SCOT. 


PART XII. SECT. 3, SUB-SECT. 2.—B. 


sp. Light in bar.J—FRANCE  v. 
re tgs {1926) 8. A. S. R. 214.— 


sq. Customers leaving premises during 
pe thited hours—Carrying bottles.j-~A 
icensee was convicted ypon an informa- 
tion alleging that a disposal of Jiquor 
unlawfully k place on his licensed 
remises during prohibited hours. 

he cvidence for the prosecution was 
that during prohibited hours two men 
were seen coming out of deft.’s licensed 
premises, & that one of them was 
cerryiok six bottles of beer, & the other 
four bottles. No evidence was called 
by deft., who was convicted :—-Jleld : 
no inference could be drawn from the 
evidence before the ct. that the beer 
in question was disposed of after closing 
time rather than before; the liquor 
was presumed to have been lawfully 
acquired until the contrary was shown, 


6 


person ‘‘under influence of drink.’’|—R. v. 
Burpon (1927), 20 Cr. App. Rep. 80, C. C. A. 


788. To the cross-references following this case add 
‘¢____. Sale or supply in prohibited hours.]— 
See No. 733a, ante. 


& the conviction should be quashed.--— 
WALSH ® MACKERRAS, [1928] V. lL. R. 
186; [1928] Argus L. R. 67.-——-AUS. 


PART XII. SECT. 8, SUB-SECT. 3. 


s¥. WVWhat amounts to nermitting.J—A 
person ‘‘ permits’? the unlawful con- 
sumption of liquor on his licensed 
premises if this takes placo with his 
knowledge or connivance or by his 
failure to use due diligence to prevent 
it.—JOLLY v. Virco, (1927) 8S. A. S. Rh. 
188.—AUS. 


PART XII. SECT. 4, SUB-SECT. 1.—A. 


766i. To what persons applicable--- 
Lodyer or inmate.|— Deft. had been 
residing with his wife & family for 
many years in licensed premises of 
which his wife’s mother was the 
licensee. Deft. was charged under 
Licensing Act, 1872, 5. 18, with being 
drunk & disorderly on the licensed 
premises & refusing to leave them at 
the request of a sergeant of the Civic 
Guard who had been sent for by the 
licensee. This took place at 8 p.m. 
while the premises were open for the 
sale of intoxicating Hquor to the 
public. Summons dismissed as deft. 
was in hia own home :—fHeld: deft. 
should be convicted, as sect. 18 docs 
not xem a lodger or a guest residing 
in tho licensed premises.--~A.-G. v. 
FrELY, [19382] I. R. 265,—IR. ; 


PART XII. baa eh aioe 1,-—- 
. (a * 

st. What constitules offence.J—The 
mere fact of being drunk in a public 
place is not an offence under Criminal 
Code, 8s. 238 (f). It ts the creating 
of a disturbance which is aimed at by 
that provision.—R. v. Ossorm, (1927] 
3D. L. BR. 1018; [1927] 2 W. W. Rk. 
703; 49 Can. Crim. Cas. 1; 22 Alta. 
L. R. 582.—CAN. 
PART XII. gaa t) SUB-SECT. 1.— 

7640 1. ‘** Intoxicated ’’ — What 
amounts to.j—In order to be guilty of 
driving a motor car while intoxicated, 
the drivor’s intoxication must be of 
that decree which renders his driving 
of the car a danger to the public.— 
McoRAzE v. MoLAUGHIIN MoToR OAR 
Co., Lp. (Alta). {1926]) 1 D. L. R. 
372; [1926] 1 W. W. R. 161.—CAN. 


PART XII. SECT. 6. 


bi, —-— What must be proved.—On a 
prosecution for unlawful possession of 
a stillit must be proved that informant 
Wag an officer of the Inland Revenue De- 
partment or was authorised to take tho 
proceedings, that accused's arrest was 
under warrant, & the liquor referred 
to in tho certificate of analysis was that 
which was seized.—R. ve McKENzIn 
(Man.), [1927] 1 i 4 Rt. 549; 45 Can. 


Crim. Cas. 187. —C N. 
b ii, —— eiches ohargeo a hiding “4 
dismissed——A 


Cas. 3 


b hh comme Penalty for— Jurisdiction 
of magistrates to mitigate fine. }-—D. was 
our yy. convicted by justices & 
fined £1 in respect of an offence under 
Illicit Distillation (Ireland) Act, 1831, 
8.16, The prosecutor objected to this 
fine, on the ground that under sect. 39 
of the same Act the justices could not 
reduce the penalty to a eum ie than 
£6:—Held: the justices juris- 
diction under F perrnere Act, , 1008, 8. 13, 
oO impose any penalty no exceoding 
£500, notwithstanding the fact that 
Tilicit Distillation (Ircland) Act, 1831, 
gs. 39, Ilmited the power of mitigation 
by prescribing a minimum penalty og 
£6.—R. v, ARMAGH JJ. .» (1929] N. I 
71.—IR. 

b iv. Prosccution before police 
magistrate-—Intervention of justice of 
peu. .}-A justice of the peace, having 

tervened in a prosecution under 
lixcise Act by assuming to adjourn 
the trial on the non-appearance of the 
poles magistrate before whom the 
nformation was laid & who had issued 
a4 summons to deft. to appear before 
him, a conviction made on the 
adjourned date of trial by another 
»olice magistrate, before wham deft. 
ronine to plead & to whose jurisdiction 
he objected, was quashed, since said 
intrevention was {n direct violation 
of sect. 134 - said Act.—R. v. PYKE, 
11928) 1 W. W. R. 590; 49 Can. Crim. 
Cas. 186; 23 Alta. L. R. 341.—CAN. 

bv. Right of accused to list of 
goods seized—Sufficiency af list.}—~In 
order to comply with Excise Act, s. 82, 
the list of goods seized, a copy of ‘which 
that section requires to be served on 
the party from whom they were taken, 
must include all the goods seized, & the 
pcpetion & service of a proper list 
s a condition precedent to the maris- 
trate’s jurisdiction.—He | TESOSKI, 
(1928) 1 W. W. RR. 433; 49 Can. Crim: 
Cas. 343.-—CAN. 
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in view of the powers given the Board 
is that it ma oe its dosignated 
name avail itself of & be made amenable 
to the ordinary process of the cts.; it 
is not necessary in order to support a 
ara of that intendment to conclude 
that the Board is a body corporate.— 
Bank OF MONTREAL v. BOLE, [1931] 1 
WwW. nee R. 203.—OCAN. 


- 107) i. Government Liquor 


BO). 1 Oo ; 1924 Whad 'as part of | guar 
gestion EY (B. 3h, eitr ys [1926] 2 eas riRoOu) 34. 
—CAN. 


— place Goneasible to 
public Conviction }—h. 
bE Kam shee (B. C.), [1927] 3 
WwW. 'W. RR. 148. —-OAN, 
rr (p. 107) re ——- ——— For sale— 
inside chocolates. +-R. wv. PURDY 
1 a Sa W. R. 880; 48 Can. Crim 
. 162; 88 BO. R. '267.—CAN. 
rr (p. 107) iv. —-— ——- —— Pur 
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chase of immoderate —— }—Where 
@ person is sae h unlawfully 
keep intoxica: tg or for gale, 
the fact that the Eien purchased an 
immoderate amount of liquor from the 
government vendor is in itself evidence 
of an overt act of wrongdoing which 
the accused is oes upon to answer & 
from which the justice may, under 
sect. 90 of Goel Liquor, Act 
R. 8. B. C., 1924, infer the commission 
of such an act ‘The question of what 
constitutes an immoderate amount of 
liquor is one of fact depending on all 
the circumstances of the case.—R. v. 
nar eet) - ve W. R. 37; 53 

lying liquor 


so Py 107 

injfant-— on rea be Haag A 29 
z. v. i oe on em ies 

867 m. 








B.C. ny Sone 
Pas EU 107 i, aan order— 
BoO th ode hk Bree: (18361 
94 19% 6) 4D "46 Can. Crim. 
‘shoo Ane 
rr (p. 107) vii. Burden of proof— 





On accused.J—R. v. NEw DOMINION 
OC.iuB (1925), 85 B. OC. R. 502.—CAN. 
rr(p. 107) viii. Accused 
entitled to benefit of reasonable doubt.|— 
= (ANDERSON) v. PERRI, {1926] 1 
W. R. 651; 46 Can. Crim. Cas. 
38: 37 B.C. R. 289 -—CAN. . 
rr (p. 107) ix. 
Where liquor legally purchased. is 
legally possessed or controlled, some 
overt act of an illegal nature must be 
proved by the Crown in order to raise 
oe he ‘sumption created by sect. 91 
Government Liquor dAet, 
a B. C., 1924; but where there is 
eeiiaice of either illegal purchase or 
illegal possession, sect. 91 casts upon 
the accused the onus of proving his 
innocence of a charge of clatine the 
Act in one of the ways referred to in 
sect. 91.—R. v. Zawawva, {1930} 1 
W.W.R. 92; 53 Can. C. C. 411.— CAN. 


rr(p. 107) x. —— Loner Aa gs 
local kong EP oe v. poh {1927) 1 


Ww. W. 502; 47 Crim. Cas. 
176; 38 B. G. R. 124.—CAN. 


rr (p. 107) xi. —— Previous con- 
viction charged -~ Procedure.}-——Under 
sect. 93 (a) of Government Liquor Act, 
R. 8. C., 1924, where a pero 
accused under tho Act is-alxso charged 
with a previous conviction, the proper 
procedure for the magistrate trying the 
case to follow is ant he should in the 
first instance read to the accused only 
that portion of the information dealing 
with the subsequent offence & should 
adjudicate thereon before aski the 
accused whether he was so previously 
convicted ; moreover he should not 
hefore adjudicating on the subsequent 
offence read the whole information 
himeself.—R. * BRANDOLINI, On de 1 
Ww. W. R 890; 654 Can. C. C. 122; 
42 B. in 536,---CAN, 











<tte ent 


rr cemereereemens Amante Semper 


O07) xii -R. 
a "Rovian, 11930) 2W. W. R. ae 
oe Rowan, 54 Can. C. C 
107. 49 B R. 559.---CAN, 
rr (p. 107) xili. “Room in an 
ian: What amounts to.}—A room in 
the rear of the ground floor of a room- 
ing house was nsed exclusively by the 
roprietor & his family as a kitchen 
ving-room, & the roomers were 
admitted therein only on _ special 
invitation :—Held: the room was not 
a “ room in an inn ”’ within sect. 48 (2) 
of Government Liquor Act, R. eo B.C., 
1924.—R. v. STEWART, DE- 
Grassio, R. v. KISsELL, 11930) 1 
W. W. B. 941.—GAN. 
rr (p. 107) xiv. Previous con- 
viction—-Proo of.}—-Where an informa- 
tion ot overnment Liquor Act, 
R. 8. 1924, alleges a previous 
a einige: ot is not contrary to sect. 
93 thereof for the magistrate to read 
the whole of the information to the 
accused before proceeding with the 


9 








hearing 1 the 6 of the enbesaueut 
offence. a eaasate question 
herein, encieen te to be hat of the 
registrar of a with, the ot. :-—-Held: not 
to Maat ab 
sect. 93 (0) as roof of a previous 
conviction. 1 wR es ee {1981} 1 
W. W. R. 260; oS a .C.177; 43 
B.C. RR. 474. —-CAN 





WESTERN WINE & LIQuoR G0., R. v. 
WoorTrren (alta. ), [1918] iw Ww. R. 
55; 39 D. L. R. 397; 29 Can. Crim. 
Cas. 307.—-CAN. 

« (p. 108) i. 

Palin Iononanee i ae an material. | 
—R. v arrest 19 Oe D. L. R. 
1013; [1926] 1 465; 


Can. Crim. Cas. 904 ; ; Wis Alta. L. fp 
17.—CAN.. 


hh (p. 108) {. No appeal from 
statutory j 


ing of c of 
conviction o af ritdred 


corport 
ELMO Hore. Oo., Lrp. (Alta. a), (i926) 
4D. L. R. 364; [1926] 3 W 
S04: 46 Can. Crim. Cas. 301. BAN 


Bh Ge) 108) fi. Local option 
ton.J—Re LooaL OprtTrion 
PROVISION or eorccuuene LIQUOR 
adele AoT OF ALBERTsa, Ke 
Harp & RIBSToNneE, [1937] 4 
D. L. Re 88; (1927) 2 W. W. R. 711: 

22 Alta. L. R. 592.——OAN. 
}—A 


beth ea 108) Poe —— —---- 
et ”’ territory contiguous 
thereto were Pata a local option 
area, & a plebiscite was taken therein 
which was decided in the negative. 
After the creation of the area, but 
before the taking of the LaDiecte the 
hamlet was created & V , with an 
area. wholly within that said local 
option area. On a reference by the 
Licutenant-Governor in Council for 
the opinion of the ct. :—Held: it was 
competent for the Lieutenant-Governor 

Council to create such village a 
local option area for the purpose of 
taking a local option Picbiseite therein 
before the expiration of two years 
from the talking: of the plebiscite in said 
enlarged hamlet.—He FairRvirw, [1930] 
2W. W. R. 542; 54 Can. C. C. 160; 
24 Alta. L. R. 603. —OAN. 


hh (p. 108) iv. Seizure on 
Sunday—Legality.}—A search & seizure 
made, without warrant, by 4 pre- 
ventive officer of the Alberta Liquor 
Control Board under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is Baas eee! because made on 
a» Sunday. rel. aera NOE v. 
POsTRENAK, tose] 2 WwW. W. R. 487; 





meee 








51 Can. Crim. Cas. 426; WATS L. R. 
202. ae 
hh (p. 108) v. —-— ——- ———. RK. 
v. WigET (Alta, ), eee 1 W. W. R. 
917; 52 Can. Crim, Cas. 285.—CAN. 
hb (p. 108) vi. ——— Inéerdiction 


order— Jurisdiction to make ex poh -}— 
A valid interdiction order under sect. 
101 of Government Liquor Control 
ca e@ €z é.— 
R. v. hes saa ahs 1 W. W. R. 808; 
4D. L. R. 55 Can. C. C. 859; 
revsg., "19814 OW Ow . R. 742.—-OAN. 


bh (p. 108) wil. ——— Forfeiture of 
car-—-What must tcproved.j-—A 
trate is not justified in ordering he 
forfeiture of & motor car under sect. 116 
of Government Liquor Control] Aot of 
Alberta unless the fact that the car 
had been seized has been established 
by evidence properly receivable or 
unless, where the accused pleaded 
guilty. there was an allegation in the 
nformation & complaint that the car 
was under seizure.— Re KiRKHAM & R., 
1930] 3 W. W. R. 10: sub nom. Re 
.v. SNYDER, 3i Gan G.C. 149.—CAN, 
bh (p. 108) vili. -——— Room ceasing to 
be vate residence. }—Accused was 
convicted under Government Liquor 
Control Act of Alberta of having 
OE am tin en Min to without a 


ee gi him to do so. The 
is found mcd ue magistrate were 


ENGLISH AND Empire Dicest SUPPLEMENT. 


that the accused had an individual 
Permit under which the liquor in 
question was bought, that the liquor 
was found in his possession in the 
room in which he rosided, but that the 
room had ceased to be a private 
residence within the meaning of tho 
Act because of the fact that a prior 
occupant had been convicted of a 
breach of the Act, & that there was 
no evidence that the accused had 
notice of that fact :—Held: tho con- 
viction should be pated —R. v. 
PERARN. [1930] 2 W R. 296: 54 
Can. C. ©. 194; 24 aries L. R. 530.— 


bh (p. 108) ix. ——— Unlawful posses- 
ston—Compliance with Krcise =Act-— 
Whether defence.}—The fact that a 
dt has given the notice provided 

r by sect. 195 of har ee Act, R. 8S. C., 

1927, that he intends to make home- 
brew, & has received an acknowledg- 
ynent thereof from the Collector of 
National Revenue, is not a defence to a 
charge laid under sect. (3) of 
Government Liquor Control Act of 
Alberta, 1924, of having in his posses- 
sion liquor not purchased from en 
official vendor or a druggist authori 
to sell same.—R. v. EpDGERLY, [1932] 
2 Ww. Ww, hk 109.—CAN. 


sr. Alcoholic Iaquor Act (Que.), 1925 
—Necessity for notice of appcal—Right 
of justiccs to suspend sentence.) — 
QUEBEC LIQUOR COMMISSION v. THI- 
BAUDEAU ete 50 Can. Crim. Cas. 
434; 44 Que. K, B. 417.—CAN. 

st. Customs ee Rk. S. C.. 1906 
{c. 48)—Burden of proof—Of legal 
importation of «}— 
Re R. v. MOKENzI£E (1926), 45 Can. 
Crim. Cas. 144; 58N.S. R. 313.—CAN. 

sv. S. P Re R. vt. BLank, [1926] 1 
D. a ag 323 5 45 Can. Crim. Cas. 82; 
Not on bailee.)|— 
R. LE Branc (N. B.), [1927] 2 
D. t. R. 793; 47 Can. Crim. Cas. 302. 


8 da Mik 





sx. ——— Removal o 
imported into Ca J—R. v. 
11927] 1 D. L. R. 896; 47 Can. 
rae 58; 59 N.S. R. 86.—CAN. 
i ee of. J—R. v. 


liquor unlawfully 
Bale, 
Crim. 





Bai, {1927} 1 D - 896; 47 Can. 
— Cas. 58; ONS ee 86.—CAN. 

—_— + ‘Non- -compliance 
with sect. 82.)}—R. v. ROcHE ee 
48 Can. Crim. Cas. 210; 59 N 
218.—CAN. 


sa. Inland Revenue Act, R. S. C., 
1906 (ce. 51}-Unlawful brewing— Evi- 
dence.}—R. v. SmitH (Ont.), [1926] 3 
D.L. R. 419; 46 Can. Crim. Cas. 218.— 


CAN. 

sb. Prosecution under—Con- 
dition pad alae Giving of list of seized 
articles.}-—R. (WILLIAMS) v. YARISH 


(Man.), (1926) W. W. R. 586.—CAN. 


sc. Certificate of analysis— 
Contents.}—R. (WILLIAMS) v. YARISH 
(Man.), [1926] 3 W. W. R. pean at 
sd. —— Conviction—F of.}-~—R. 
(METCALFE) v. BAT, [1926] 4 4vD.L. f. 
829; [1926) 2 W. R. aera 46 


Can. Crim. ban, 151; 20 Sask. L. R. 
591.—CAN. 


se. Excise Act, R. S. C., 1906 (¢. 51) 
PP ic peta | wash—Conviction—Form 
914; 47. Can. Crim. Cas. 301; 8 
B. C. R. 420.—CAN. 

sf. Brewing beer without licence.) 
—Jt. (HANNA) ¥. seer (B. C. )s 
{1927} 1 W. W. R. 961; 48 Can. Crim 
Cas. 190 CAN. 

s.c. 1927, c. 60— 


sg. Ercire Act, BR. S 
Unlawful possession under— Beer peed 
for oun use—Afler notice.}—R. v. 
ey le (1928), 50 Can. Crim. Cas. 




















Te erent (N. B.), (1929 21 Din R. 
813; 51 Can. Crim. Cas, 24.—CAN. 


Sufficiency o 
- R. v. BADTUR, a5a01e f evidence.) 


419; 51 Can. Crim. 
Man. L. R. 239. er 
sm. rer hie for wR 


-- —,;-In order to be 

tty under sect. 176 of Excise Act, 

% S. C., 1927, of unlawfully having a 
stilt eto., his possession,” an 
accused in whose actual possession 
such epparetne is found must have 
known what it was.—K. v. HOARE, 
oo ee w R. 470; 44 B.C RR. 


wens 
e s 


Cas. 417; 38 














sn. Brewing beer for sole use of 
Jamily—- Possession of utensils.)—T. v. 
KALYN, {1930} 2 W. W. R. 865; 54 
Can. C. C. ee Base L. R. 594.—CAN, 

£0. rit of assistance—Whether 
authority Me search potee. +-R. wv. 
OLLASSOFF Sree ) 11930} 1 D. L. R. 
aA (1929), 52 Can. Crim. Cus. 249.— 





sp. -—-—— —~—-———- ----—— 


-}—The power of 
search under a writ of assistance issucd 
under Exciso Act is not restricted to 
any particular time of the day or night 
or to any particular building or other 
Place, & therefore extends to the 
searching of a private dwelling in the 
night time.—R. v. Kostaciur, [1930) 
2W. W. HR. 464; 54 Can. C. C. 189; 
24S. L. R. 485.—-CAN. 

sq. - Necessity for imprison- 
ment.J—R. v. L’?HRUREUX, [1932] 3 

W. R. 433.—CAN. 

sr. No power to suspend sen- 

tence. J-——R.. (BRETHERTON) v. CAMPBELL 














& THOMPSON, [{1932] 3 W. W. R. 272. 
—CAN. 
d (p. 109) i. —— Form of.j}— 


A conviction for an offence against 
the above Act omitted the provision in 
respect to the issuing of o warrant of 
distress, & the imposition of imprison- 
ment in default :— Held: the con- 
viction was bad.—R. v. MCFARLANE 
(1891), 24 N. S. BR. (12 R. & G.) 54.— 
CAN, 

Suspension of 


hoe la 109) a 
by _ Province — Right of 

en Binal to revoke suspending 
order.}--—-SHEEHAN o. Sraw, [1928] "8 
D. L. R. 468; 49 Can. Crim. Cas. 357. 
—CAN. 

sx. Canada sone ance Act, 1927, 
8& 149-—~No appeal from mayiatrate 
having jurisdiction.J—R. v. GRATAM 
(1930), 54 Can. C. C. 328.—CAN. 


oc (p. 110) i. Forfeiture of license— 
Right of municipal corporation—!V here 
power to enforce bye-laws given by 
statute.J—The Lethdes given to counicipel 
corpns., under R. QO. 1887, c. 184, 
8. 285, “to cet aine the time during 
which’ ,victualling licenses shall be in 
force,’” does not confer any power to 
forfeit sych licenses, but mercly to 
fix the duration of the license. The 
power to create a forfeiture of property 
one which must be expressly given 
to a corpn. by the Legislature, & such 
au extraordinary power is least of all 
to be inferred where tho Legislature 
has pevides other means of enforcing 
bye-laws by means of fine & amercia- 
ment, as in this case.—-BANNAN ¥. 
“CAN CORPN. (1892), 22 O. R. 274. 


p. 110) il. Conditions of.}~-A 
pot s license is not subject to 
Baas under Licensing Act, 1917, 
185, unless all three offences have 
Leer! committed whilst deft. has been 
the holder of the same license.——R. v. 








MUIRHEAD, Ez p. Lyons, [1927] 
8. A. S. R. 116.—AUS. 
p (p. 110) i. -—— -——— Believed to be 


Japancse.}-—R. 1 . BENNETT (1930), 55 
Can. C. cs a7. AN 
minor.] 


(p. Iso 
rik ae: TEEOW (1930), 55 Can. C. G, 





i AT 


Bre i aor i, —— Minor—Neceasity 
or knowledge.j|—The selling of beer by 

a bese licensee on his licensed premises 
to @ person under twenty-one years of 


10 


age is not an offence against Gov 
ment Liquor Control Act, 1928, v4 “the 


licensee does not know that such 
rson is under age.-—R. v. Kipp, 
780; [1929] 3 


1930] 1D. L. R. 
W. W. RR. 377; 52 Can. Crim. Cas. 
191; 38 Man. L. R. 321.—CAN. 


(: 110) i. Sale by 
“errant -~~Where a gale of Haquor in 
violation of Government Liquor Act, 
RS. B. C., 1924, is made by a cyte 
while acting witbin the genoral sco 
of his employment, the master can 
convicted therefor, even though the 
sale was made by the servant in 
contravention of his master’s oxpress 
instructions.—R. r. VAN Bros.. LTv.. 
[19380] 1 W. W. R. 550; 53 Can. C. C. 
29; 42 B.C. It. 340.—CAN. 


eld: under sect. 128 of Government 
Liquor Control] Act, 1928, a Hoensed 
browing co. was liable for a violation 
of the sect. by its servants although its 
manager had no knowledge thereof & 
had expressly instructed its employeos 
not to break the law.—R. v. Kimwru 
BREWING Co., [1930] 1 W. W. R. 238; 
2D. L. R. 2273; 53 Can. C. C. 56; 38 
Man. L. R. 441.—CAN. 

aaaaa i. —-—- When eee 
sity for payment d: very. J-—R. 
re Oa a (1931), 3 “a P. PR 128.-- 

ddddd_ i. 
Gas Grn jJ—R. v. Napon 1508), "46 














Can m. Cas.—CA 
ddddd ii. ——- -——— ie v. SIMON 
ont. -) a6 987), 47 Can. Crim. Cas. 167.— 


ddddd iii, ——— By eee gist—- Hit - 
dence.|-—Re CARROLL WN e eae 
48 Can. Crim. Cas. 208; 59 N 
183.—CAN, 


ddddd i ~J—h. v. Yore- 
AIAN. (1931), 55 Can. C. Cc. 28.—- 


ddddd v ————,. HB, v. LANDRY, 
[1930] 3 LP. P. R. 2 262 : 55 Can. CG. C. 
48; 2M. P. R. 462.—CAN. 


eeeee i, ~——— .}—Deft. had no 
license to sell liquor, but kept a board- 
ing-house, which was patronised ex- 
clusively by foreigners. The police 
inade a search of his premises, & found 
92 bottles of beer, 5 gallons of wine, & 
@ five gallon keg containing wine. He 
was charged with unlawfully dealing 
in liquor. Deft. called evidence to 
show that tho beer was the property 
of one of the boarders who proposed 
taking it away with him to the country. 
As to the wine, ho stated that some of 
his bvarders preferred wine with their 
rary rather than tea, & that he 

upplied it to such boarders without 

xtra charge :—Zicld : in the circum- 
chanics the wine was kept for sale, & 
the magistrate should have convicted 
deft. on the evidence as to the wine 
even if hoe accepted deft.’s story about 
the beer.—VALE v. GNANI, [1931] 
WwW, A. L. R, 40.—-A US. 


g (p. 111) i. —— Liquor seized 
not identified with sam ne eg nee 
Conviction gianna’: J—R. ve. HYbr 
(Ont.) {1926} 2 L. RB. 998; 45 
Can. Crim. Cas. 397 P_GAN. 

co (p. 111) i. Conviction for second 
offence—Invalid—W here first conviction 
quashed.|—TX. v. Woona (N. 8.) (1926), 
46 Can. Crim. Cas. 171.—-CAN. 


£ (p. 111) i. Licensing Act, 1917— 
Exposure for sale—Sale fram motor car 
—Bottlea not proved to be exposed to 
view.}—The holding of a publican’s | 
license docs not exempt the holder 
from Licensing Act, 1917, s. 163. 
Where the holder of a publican’s 
license was on a public road having a 
motor car loaded with bottles of 
liquor, two of which were sold to a 
constahle, but were not proved to be 
exposed to view :—Held: the Hquor 
had not been ‘ exposed for sale,”~- 
BADMAN ¥% ALICHURCH, [1927] S. A. 
8. R. 174.—AUS. 
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f (p. 111) ii. Carrying liquor 
doo Oras of proving not exposed 
or sale.}—~The holder of a publican’s 
icense was on a public road having a 
motor car loaded with bottles of liquor. 
The licensee had carried the Hquor 
in question, some of which was exposed 
to view, from his hotel to a road some 
hundreds of yards distant. Licensing 
Act, 1917, s. 280, provides that where 
liquor is carried about from one place 
to another the burden of proving that, 
such liquor was not... exposed for 
sale shal) be cast on the person exposing 
the samo :—Held: the liquor had been 
carried about, & the onus under the 
statute had not been discharged by the 
licensee. — BADMAN v. ALLCHURCH, 
{1927} 8. A. Ss. R. 174.—AUS. 


o (p. 111) i. Onus of proof.]—-- 
Where an accused is charged with 
unlawfully keeping liquor for sale the 
mere possession of the Hquor is not 
sufficient under Gov. Liquor Act, 

. 8. B. C., 1924, 8. 91, to place the 
onus on him of proving his innocence 
if the liquor was legally purchased by 
him & found in a place where he was 
legally entitled to have ay ae ae R. v. 
on (B. C.), [1929] 1 W. W. R. 797.— 





oO (D. 111) i. —-—— Husband & wife.] 
—Defts., husband & wife, were charged 
with the offence of unlawfully keeping 
intoxicating liquor for sale in their 
dwelling-house in contravention of 
Liquor Control Act (Ont.). The 
husband was convicted on evidence of 
a salo made by the wife in that house, 
& the wife was acqutted :—-- Held: 
although she might have bcen con- 
victed of selling, she was properly 
aéquitted upon the charge of keeping 
for sale.—R. v. HAND (1930), 55 Can 
Cc. C. 65; 66 O. L. R. 570.—CAN. 


r (p. Wil) i Delegation of 
authority.J-~A delegation by a superior 
officer of authority to execute a writ 
of assistance issued to him under 
Excise Act, R.S. C., 1927, ¢. 60, must 
be direct & specifically directed to each 
search & seizure authorised, & must 
be exercised with due & proper dis- 
cretion.— Rt. er rel. KELLY v. HOBINSKY 
yee: {1929} 1 W. W. RR. 313; 52 
Can. Crim. Cas. 253.—CAN. 


r(p. 111) ii. Quéside Province— 
Intent to keep in Province. |—R. v. Roy, 
193131 D. L. R. 1006; 2M... 28. 
---CAN. 

sk. Unlawful possession of liquor— 
Kvidence. JR. ve. Haun (Sask.) (1925), 
45 Can. Crim. Cas, 147.— CAN. 


sl. ———- Re Coapy (N. 8.) 


sm. eR. v. Drvuz (Ont.) 


en. —— Mens rea necessary. }— 
R. v. Crawrorp (N. B.), [1927] 2 
D. L. R. 565; 47 Can. Crim. Cas. 134. 
—~CAN. 

sO, ———— — ——.}--R. v. ROSSIGNOL, 
R. v. MARQUIS, R. v. MICHAUD (N. B.), 
1929) 1 en R. 745; 51 Can. Crim. 











mene eee emer 





Spee ER. Ov.) «6GODBOUT 
(N. B.), [1929] 1 D. L. R. 606; 51 
Can. Crim. Cas. 201.--CAN. 

sq. ——— What amounts to-—Posses- 
sion of undrinkable mash-—Convictton 
quashed.|—It. v. Boonk (Ont.) (1925), 
45 Can. Crim. Cas. 148.—-CAN. 

sY. ——— Gin given to natient by 
doctor.}—R. v. VERGE (N. a (1929), 
52 Can. Crim. Cas. 146,.-—C r 

at, Appeal— Extension of time 
—~Afler sentence partly served— A pplica- 
tion refused.J——-R. v. Huanneserry 
(1926), 45 Can. Crim. Cas. 156; 48 
R. 425.—CAN, 








sv. ~~~ Possession in private quest 
room -— What amounts to.}—Mac- 
MILLAN v. BOHME (Ont.) (1929), 52 
Can. Crim. Cas. 92.—-CAN. 


sw. ———- Conviction under Dominion 
& B Abdiady statutes—V alidity.)—R. 
v. BoyKo (Alta.), {1929} 1 W. W. R. 
929.—CAN. 


8x. Not purchased from Com- 
mission—Onus of proof.}—On a charge 
of unlawfully having liquor not pur- 
chased from the Commissian the fact 
that the liquor was found in the 
residence of the accused, a permit 
holder, is not now sufficient to shift 
back upon the Crown the onus of 
proving that the Hquor was not pur- 
chased from the Commission.—R. v. 
SMITH, [19291 3 W. W. R. 387; 52 
Can. Crim. Cas. 174; 38 Man. L. R. 
325.— CAN. 


sy. On Indian reserve—What 
amounts to.J—The possession of an 
intoxicant by a white person in the 
temporary or permanent abode of an 
Indian is not an offence under sect. 
126 (c) of the Indian Act, FR. S. CG., 
1927, where such place of abode is no 
on an Indijan reserve. The words ‘‘ on 
any reserve ’’ in sect. 126 (ec), with 
the subsequent words of the sub-sect. 
overn the whole sub-sect.—R. v. 

1IOMPSON (B. C.), [1929] 3 W. W. FR. 
333; 52 Can. Crim. Cas. 278.—CAN. 


sz. Improper use of label—Mens rea 
necessary. J—R. v. Savicn (Ont.) (1927), 


_ 8a. Certificate of analyst—Presump- 
tion arising from.J—R. v. JOHNSTON 
ont) (1926), 46 Can. Crim. Cas. 360.— 








ff (p. 111) i. ——~ Ighkt of—By 
Cruwn,.}-~R. v. HopGgson (1927), 47 
ete Crim. Cas. 171; 59N.S. R. 202.— 


ff (p. 111) fi. To what court, jJ— 
It. vy. CLARK (1879), 44 UC. R. 385.-— 
CAN, 

ff (p. 111) iii, ——— Power of appellate 
court—Cannot review order for destruc- 
tion of liquor.|}—Re KHAaATTAR, Fe 
TNEBAULT, [1927] 2 D. L. RR. 6473 47 





Can. Crim. Cas. 184; 59 N.S. R. 191. 


—CAN. 


hh (p. W1) i. Effect of— 
Licence transferred—Intoxicating Liquor 
(General) Act, 1924 (No. 62 of 1924), 
ss. 16-18.]—A.-G. (BUTLER) tv. SHEE- 
NAN, [1927] I. R. 546.—IR. 


sh. Information under Excise Act— 
Description of informant—Sufficiency.| 
—kr p. HENDERAON, Er p. BRODER, 
Er p. STEWART, Ex np. JOE Go GET, 
(1930) 1 D. L. R. 420; 52 Can, Crim. 
Cas. 95.——CAN. 


sc. ——- Presumption that informant 
excise officer.|}—R. v. Kust, [1930] 2 
W. W. PR. 607; 54 Can. C. C. 151; 
39 Man. L. It. 199.--CAN. 

sd. Dismissal of-~-Right of town 
& mayor to appeal.j—-R. v. LEER, [1930] 
2 W. W. R. 15; 53 Can. C. C. 255; 
248. L. R. 384.— CAN. 


se. Confiscation of motor vehicle— 
Liquor not found therein-——But seen to 
be thrown out.J—R. v. Lewis (N. 8.) 
(1929), 52 Can. Crim. Cas. 43.—CAN. 


sf. Owner innocent.) —-Where 
the owner of a vehicle is an innocent 
person with respect to a breach of the 
Act by a person to whom he has 
entrusted the vehicle, t.c. has been in 
no way associated with such breach, 
an order for the forfeiture of the vebicle 
should not be made.—R. v. HOWLETT, 
Re Wiaeocins & GLORE MORTGAGE & 
LOAN Co., Lrp., [1930] 38 W. W. R. 
452: sub nom. Re R. v. HOWLETT, 
Itz p. Wraatns & GLoBKE MorTGaAGr & 
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LOAN Co., 54 Can. C. C. 386; 39 
Man. qu. R. 206.-—CAN. 
88. Seizure of truck in which liquor 
illegally stored—Truck pr verty of 
innocent third party—Not liable to for- 
feiture.)}—When goods scized under the 
Excise Act are the property of an 
innocent third party who has dul 
claimed them in accordance with 
sect. 124 of the Act, they are not 
subject to forfciture to the Crown,— 
Re THE Excise Acr (Man.), [1929] 4 
D. L. R. 154 ; 2 Ww. V « R. 353.---CAN. 

sp. Liability to forfeiture.) 
—-A vehicle, otherwise undisputably 
liable to forfeiture under s. 181 of 
ixcise Act, R. 8. C., 1927, is, on con- 
struction of 8. 181 & the Act as a whole, 
to be held so liable notwithstanding 
that its legal owner had, prior to 
seizure, no notice or knowledge of the 
illegal use which was being made of it. 
—R. wv. KRAKOWEC, DAHLBERG & 
EKLUND & CONTINENTAL GUARANTY 
CORPN. OF CANADA, LTp., [1932] 
S.C. R. 1384; 1 D. L. R. 3163 57 
Can. C. C. 96.——~CAN. 

sr. ——.]-—-On July 26, 1928, an 
unidentified person rented a certain 
garage, & on the same day the truck in 
question herein was driven into the 
garage by It., a hired truckman, & the 
owner thereof, who locked it. therein. 
The truck, to the knowledge of R., had 
on it. a ‘still’? used or to be used in 
violation of the Excise Act in the 
production of spirits, & which truck 
was used for removing the still from 
one place to another. On Aug. 1, 
1928, the truck was scized by an excise 
officer, under sect. 95 (2) of the Act. 
as forfeited. I. pleaded guilty before 
the Criminal Cts. of fllegally having a 
still in his possession. He was con- 
demned & paid the fine. He contended 
that a discretion was veated in this ct. 
to direct the restoration to him of the 
truck, as being an innocent wrongdoer 
& already sufficiently penalised :-— 
Held; the truck was legally seized & 
forfeited & the ct. bad no discretion 
vested in it to remit the penalty.—fl. 
ey ROUBLE, [1931] Ex. C. R. 22 


; PART XIII. 


sh. Inicrdiciion order— Removal of-—— 
Applicani proved to have refrained fram 
drunkenness for tuelre months.J—When 
on an appln. under Govt. Liquor Act, 
R.S. B.C. 1924, c. 146, 8. 69. to acounty 
et judge to set aside an interdiction order 
it is proved that appct. has rofrained 
from drunkenness for at lcoast twelve 








months it is obligatory on the judge to 
act. the order aside.— Re CoRANO, (1928) 
2W. W. R. 605; 50 Can. Crim. Cas. 
199.—CAN. 

sj. —— Conditions of issue.]—Before 
a person can be interdicted under 
Govt. Liquor Act, R. S. B. C. 1924, 
c. 146, ho must clearly be found to be 
within the class of persons who ‘“ by 
excessive drinking. etc.” are subject 
to interdiction under sect. 66 of the 
Act. A magistrate or other inter- 
diction official has no power to make 
the order without first giving the person 
against whom the order is sought an 
opportunity to show cause why it 
should not be made.—R. v. ST. ELot, 
[1928] 2 W. W. R. 692.—CAN. 


PART XIII. SECT. 7. 


p'(p. 433) i. To what court-- 
Sittings nearest to place where cause of 
complaint arose.J\—-R. v. CONWAY 
(B. C.), 52 Can. Crim. Cas. 161 ; [1929] 
3 W. Ww. hk, 268.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 2: 


fi. ae rity Hedin for customs 
dues. |—PARKMAN v. BENOIT (P. EF. I.), 
(1926) 2 D. L. R. 975.—CAN. 








ENGLISH AND Emprre Digest SuprLemMeENt. 


JUDGMENTS AND ORDERS. 


14a. Order of Registrar-General—-Under Legitimacy 
provided for in he sched. to above Act, 1926, 
of the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision.— JONES v. JONES (1929), 
140 L. T. 647; 45 T. L. R. 


98 L. J. P. 74 
292; 78 Sol. Jo. 192. 


21. 


Add. Annotation :— Aplid. 
L. C, O. (1927), 187 L. T. 49. 


Part |.—Definitions. 


30a. ——— Order dismissing ee ck Ag aa 
hearing of action.|—-An order m by a 
judge dismissing an application to postpone 
the hearing of an action in his 
appcet. to pay the costs, is a “ judgment or 
order,” from which an say oem by leave to 
the Ot. of Appeal. 


list, & ordering 


AXWELL v. KEUN, 


[1928] 1K. B. 645; 97 L. J. K. B. 805; 188 
L. a ee 447. L. R. 100; 72 Sol. Jo. 
48, 0. A. 


Northwood  v. 


44. Add. Annotation :—Apld. Re Debtor, [1929] 
2 Ch. 146. 


Part I|.—Classification. 


52. 


von 
trator, [1927] A. C. 641. 


54a. 





PART I. SECT. 1. 


di. ——.}—A wife obtaincd on 
Nov. 7, 1928, a decree for judicial 
separation & “costs. @ costs were 

taxed, & execution feunod on Feb. 22, 
1929, & a return nulla bona made three 
days’ later. In the Sa Vents she had 
obtained on Jan. 23, 1929, in the same 
proceedings a decree for permanent 
aliinony, none of which was paid. Her 
husband had conveyed property to 
the other deft. herein on Nov. 26, 
1928, before the costs were taxed :—- 
Held : the first mentioned decree was 
a judgment of the Suprome Ct. & the 
wife was a creditor entitled to invoke 
the provisions of Fraudulent Con- 
veyances Act, R. S. B. C., 1924 (c. 96), 
with respect to said conveyance by by her 
husband. Heat wy & 
Maqaor, [1930) 1 W. R. 604 3 
D. L. 1. 497: 42 a C. R. 440. —CAN, 


PART II. SECT. 2, SUB-SECT. 1. 


6381. Final for one purpose—W hether 
final for all rposes.}—Where no 
defence is filed a statement of claim 
which specifically claims & 
ee dante by default is entered for 

damages to be assessed he judgment 
preciudes deft. from questioning the 
right of pitf. to damages, & leaves the 
quantum of damages the only question 

be determined. Such a judgment, 
though interlocutory as to the asgess- 
ment of damages, is final as to pitf.’s 
right to damages.—HILL v. STEPHEN 
aero & AERO Co., LTD., ee Ge 
.L. R. 66 6; a W. W. R. 97; 
s, "L. R. 552 3 ‘revg., [1929] 2 D. "WR R. 
556.—CAN, 


teteqeenntr 








65 iif. ---Ap 

the rule that when the ct. deciiee the 
substantial question of Uability & 
merely refers the assessment of damages 
to @ referee, reserving nothing to iteelf, 
the Judgment ought to be regarded as 
a final judgment for the purposes of 
SP eal:~-Held: on an appeal from 

udgment in an action for damages 
for the wrongful cutting of timber on 


Add. Annotations :—Refd. The Goulandris, 
{[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
hai) (1927), 44 RB. P. C. 343 ; 
Lorang) v. Austrian Property Adminis- 


Decree annulling marriage.}—A decree 
annulling a marriage on the ground of im- 
potence is a judgment in rem altering the 


plying 


Salvesen (or 


status of the parties.—INVERCLYDE (OTHER- 
WISE TRIPP) v. INVERCLYDE, [1931] P. 29; 
100 L. J. P. 16; 
47T. L. R. 140 ; 29 L. G. R. 363. 


144 L, T. 212; 95 J. P. 78; 


101. Add. Annotation :—Refd. Campbell v. Pollak, 


127. Add. 


pltf.’s lands, & for an injunction, the 
appeal in question was an interlocutory 
peal; & the preliminary objection 

that it was out of time waa mate er 


Mam v. DUNCAN LUMBER Co 
1 Ww. ¥ 260.—— 


V. R. 108; 309 B.C. RR. 
ae 
6 iv. ——-- —-— -}—Tho word 

Ran daeent ” in clause 13 of Letters 
Patent is intended to cover an order as 
well as a decree, but the effect of the 
adjudication must be such as to put 
an end to the suit or proceeding so far 
as the ct. before which the suit or 
proceeding is concerned, or if {ts 
effect, if it. is not complied with, is to 

ut an end to the suit or procee mb 

fit has this effect, the adjudication ts 

& uderieat A otherwise not.—CHIDAM- 
BARAM CHETTYAR v OHETTYAR IFIRM 
(1928), I. L. R. 6 Ran. 703.—IND. 

_ © (p. 128) i. Order on applica- 
tion under Devolution of Estates Act.)|-—— 
An application on originating notice 
by an administrator for tho advice of 
the ct. as to whether a certain person is 
entitled to share as a beneficiary in 
the estate of an intestate is not inter- 
locatory but final.~— Re JOHNSON 
KsTaTnE, J a ae Wh J OHNBON & Woop, 
Oe te a ow W.W. R. 275; 


7 —_— ge allowing of 
sts.J—BABCOCK v. Sr ines at 1900), 
19 P. R. 195.—CAN. 
714 lil. ———- ———.}—- Bua 
pen enOn Cos 1192713 D. LR. 1044: 
ogee ae se "451° a (1929) 
R. 47; [1928] 8. 

CAN. 

ence 


iat yaeation of 
pitage A in an action & merely — 
the assessment of 

referee, reservi gtd to itself, the 








jud ant should be ed as a 
fina i: ent for the Wad sce at 
appeal.——-BosLuUND _ v. BBOTS 


Lsr., Min. & Dev. Co., [1927] 1 D. L. R. 
279 3° 368 B. CO. R. 388.—OAN. 
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[1927] A. C. 732. 
Annotation :—Folld. Earl v. 
Kyle, Earl v. Earl (1926), 96 L. J. P. 23. 


Earl & 





(p. 130) i. -}—-In an actian 
HrouE e “by La ag entary 
exorr, ee8, & judgment dis- 


missing ve preliminary exception to the 
form, alleging that their appointment 
by judges of the Superior Ct. was void 
for want of jurisdiction, is not a ‘* final 
judginent ’’ within sects. 2 (ce) & 36 oe 
the Supreme  ¢ Court Act.—Davis 
Royva. TRustT Co., [1932] 8. C. It. 203; 
2D. L. R. 681.—CAN. 

q i. ———~ Order Mite remuneration of 
executor.|—Re DAVI DAVIES v. Dua- 
GAN (1927), 38 B. YG. R. 249---OAN, 

q ii. -—---— Order directing sheriff to 
proesed with execution.|-~Held: the 
order was an interlocutory order.— 
MAINLAND PoTato COMMITTE Tee OF 








DIRECTION v. TOM YEE, 1 
Mie aL 629; 1D. L. R. 990; 43 
B.C. . 453.-- CAN. 
PART II. SECT. 2, SUB-SECT. re 
bb i, .J—Pitf. having 


an action by a specially indorsed wat 
moved before a judge in chambers 
for epee aneement under R, 8. C. 
(B. C.), Ord. 14, , & it waa ordered 
that td age ‘should be entered for 
pltf. he Ppl lar sum & that the 
acon rabould age a8 to interest :-— 
eld: the order for judgment was a 
tinal aude ~——NATIONAL LIFE IN- 
z Co. v. MoCousBRAY, [1926)} 2 
D. ba *50¢ 11926). 0. R. 277.—CAN. 
.}—An appeal from the 
Pent of ‘Appellate ivision, Ont., 
nee ng aside the awards of the official 
arbitrator fixing the rentals to bo paid 
upon the renewal of certain leases, & 
referring the matter back to him "tor 
reconsideration, with liberty to supple- 
ment the evidence eireaey ven, 
was quashed for want of jurisdic 
- Baie eround Ly - ju 





THOMPSON a ToRONt0, [1080] 
1 1D. lL. R. 999.--OAN. 


158. Add. Annotation :—Roefd. The Lord Strath- 
cons (No. 2), [1926] P. 18. 

176a. —— ~-~—.]—~The ct. will not, in a special 
case, make a declaration of a future right. 

G. made his will as follows :——‘I give 
devise & bequeath all my real & personal 
estate whatacever & wheresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators & assi in full 
confidence that she will do what is right as 
to the disposal thereof between my children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. & the children defts. : 
—Held: the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs.—SMITH v. GIBSON 
(1871), 25 L. T. 559; 20 W. R. 88. 

184. Add. Annotations :—As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C. 
185; Wigg v. A.-G. of Irish Free State, [1927] 
A.C. 674. Ae to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. Generally, Refd. 
Ruislip-Northwood Urban District Council v. 
Lee (1931), 145 L. T. 208. 


185. Add. Annotations :—-Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 87; Wigg v. A.-G. of 
Irish Free State, [1927] A. C. 674; Grant v. 
Knaresborough U. C., [1928] Ch. 310. 


——--.}--Upon the establishment 
of the Irish Free State, the two applts., who 
were established civil servants of the Crown, 
were transferred to the service of that State. 
They retired in consequence of the change of 
Government, & being dissatisfied with the 
retiring allowances granted to them by the 
Minister of Finance, they brought an action 
against the A.-G. for the Irish Free State 
claiming declarations as to their rights :— 
Held: applts. could assert their rights by 
an action against the Attorney-General, as 
in Dyson v. A.-G., No. 185.--Wiaa v. A.-G. 
FOR IRISH FREE STATE, [1927] A. C. 674; 96 
is J ie 88; 1387 L. T. 460; 43 T. L. R. 
457, P. C. 


187a. —— .|—Held: an action against the 
Air Council for a declaration that a patent 
was valid was not maintainable-—ROWLAND 
v. AIR CouNciL (1928), 39 T. L. R. 228; 67 
Sol. Jo. 365; 40 R. P. C. 873; on appeal, 
39 T. L. R. 455, C. A. 


187b. S.P. Rownanp & MACKENZIE-KENNEDY v. 
Air CouUNncrIL (1927), 96 L. J. Ch. 470; 187 
L. T. 794; 48 T. L. R. 717; 44 BR. P. C. 
4538, C. A. 

nnotation :--—Refd, Gilleghan v. Minister of Health (1931), 

47 T. L. R. 439. 


108a. Must enforce private right.|—What 
weighs with me in the matter is that the right 

in question which pltf. seeks to have set up 

by a declaratory order is not a private right 

td all. Pltf. has no personal right e have 

is a 


185a. 








A 


sewers kept in proper condition. 


sb. Judgment maintaining inscription 
in law.}--Held: a final judgment.— 
DOMINION ‘TEXTILE Co. ¥v. SKAIFE, 


at. tvial, granting a deuree xisi against 
her in her huesband’s action for divorce, 
& dismissing her action for alimony :- - 
urisdiction in this 
ct. 1o entertain the appeal in the 


Vol. XXX.—Judgments. Cases 158—219a. 


matter, as LogD Halspury says, for the 


whole district; it is a matter committed to 


the special jurisdiction of a de ent which 
is a Government department, who have to 
act, not with regard to the in of any 


particular individual, but with regard to the 
interests of the district generally. I am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (MAUGHAM, J.).—CLARK v. 
Epsom RuraL Districr Councin, [1929] 
1 Ch. 287; 98 L. J. Ch. 88; 140 L. T. 246; 
03 J.P. 67; 45 T.L. R. 106; 27 L. G. R. 328, 


Annotations :—Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 128. 

Add. Annotation :—Consd. Ruislip-North- 
wood Urban District Council v. Lee (1981), 
145 L. T. 208. 


Add. Annotation :—Refd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. 

202a. Right to proceed to trial—-Notwithstanding 
default of defence.|—Where pltf. could not 
have obtained a declaration of the nature 
sought (see Rates & Raine, No. 1158a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence :—Held: he was entitled 
to proceed to trial for that purpose & obtain 
his declaration with costs.—GRANT  v. 
KNARESBOROUGH URBAN CoUNCIL, [1928] 
Ch. 310; 97 L. J. Ch. 106; 138 L. T. 488; 
92 J.P. 30; 44 T. L. R. 224; 26 L. G. R.165; 
(1926-31), 1 B. R. A. 238, 


210. Add. Annotation :—Refd. British 'Trawlers 
Federation, Ltd. v. London & North Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 
-}—A claim for a declaration not 
followed by any claim for consequential 
relief is as a rule useless & should be dis- 
couraged. For example, a landlord who 
claims that a tenancy was terminated by 
notice to quit ought to ask for possession. 
Similarly a tenant who relies on a lease void 
at law for want of a seal ought to ask for 
specific performance.—GRAY v. SPYER, [1921] 
2 Ch. 549; 911. J. Ch. 98; 126 L. T. 238; 
revsd. on other grounds, [1922] 2 Ch. 22, C. A. 


914. Add. Citation :—2 B. R. A. 779. 


219. Add. Annotations :—Consd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. Refd. Jaeger v. Jaeger Co. 
(1927), 44 R. P. C. 487. 
-}—-The male deft. owned two fields in 
which were a number of vehicles with 
structures on them or structures on wheels 
which had been vehicles, owned by his wife, 
the other deft., & let by the male deft. to 
persons who resided in them. Pltf. council 
brought an action in the King’s Bench Div. 
against defts. claiming (only) a declaration 


199. 


201. 


213a. 





219a. 





Supreme Ct. Act. 4. 2 (b).---HARRIS ¢. 
Harnis, [1982] S. GG. RR. 5445 3 
D. Ta. R. 553.—CGAN. 


PART Il. SECT. 2, SUB-SECT. 8. 


ad. Judgment granting decrce nist. |--- : : t the appeal 
Appit. appealed from two judgments 2limony action; but not the appea 4157 i. ——.}—Liusnin v. CANADIAN 
pea tari in the divorce action, as the decree 7134 =Orenrt CoRPN., LTp., [1928] 3 D. L.R. 
of the on egg ce =pvario’ waa not a “final judgment ” within 178; [1928] S.C. R. 238---OAN, 
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Cases 219a—262a. 


that these structures were ‘‘ temporary build- 
ings ’’ within Public Health Acts Amendment 
Act, 1907 (c. 53), 8.27. The trial judge made 
that declaration. On appeal it was con- 
tended for defts. (a) that there being a 
remedy proves by sects. 6 & 27 of the Act 
by which pltf. council could sue for penalties 
in & summary manner, there was no juris- 
diction in the High Ct. to grant the declara- 
tion; &(b) that asthe council had not claimed 
an injunction & could not have claimed an 
injunction, which is a remedy for the pro- 
tection of personal and proprietary rights, & 
as there was no actual dispute between the 
parties, there was no jurisdiction in the High 
Ct. to grant the declaration :—Held: (1) this 
case was distinguishable from Barraclough v. 
Brown, No. 222. In that case it was decided 
that where a statute gave a right to recover 
expenses in a ct. of summary jurisdiction 
from a person who was not otherwise liable, 
pitf. had no right to sue for these expenses 
in the High Ct. In the present case by 
sect. 27 (4) of the Act of 1907 pltf. council 
had a right to pull down or remove these 
structures if they were ‘‘ temporary build- 
ings’ within the sect. without reference to 
any ct., & there was jurisdiction in the High 
Ct. to grant the council the declaration for 
which they asked :—Held: (2) since 
Guaranty Trust Company of New York v. 
Hannay & Co., No. 219, & Russian Com- 
mercial & Industrial Bank v. British Bank for 
Foreign Trade, Lid., No. 199, R. S. C., Ord. 25, 
r. 5, is shown to be intra vires, & the language 
of that rule must be read in its natural & 
ordinary meaning. On the assumption that 
pitf. council in this case could not have 
claimed an injunction, the High Ct. had 
jurisdiction to make this declaration.-— 
RvuIstip-NORTHWOOD URBAN _ DISTRICT 
Counciz v. LEE (1931), 145 L. T. 208; 95 
J.P. 164; 29 L. G. R. 335, C. A. 
Add. Annotations :—Refd. The W. H. Randall, 
[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 
222. Add. Annotations :—Consd. Clark v. Epsom | 
R. D. C., [1929] 1 Ch. 287. Apld. Musical | 


220. 


ENGLISH AND EMPIRE Digest SuPPLEMENT. 


Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Distd. Ruislip-Northwood Urban Dis- 
trict Council v. Lee (1981), 145 L. T. 208. 
Refd. Wigg v. A.-G. of Irish Free State (1927), 
26 L. J. P. O. 88. 


Add. Annotations :—Refd. Salisb & Ford- 
ingbridge District Drainage oard vv. 
Southern Tanning. Co. (1920), Ltd., [1927] 
2K. B. 566; A.-G. v. Sharp (19380), 99 
L. J. Ch. 441; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; A.-G. v. Premier 
Line, Ltd., [1932] 1 Ch. 303. 

226a. ——-- —-—- Dramatic & Musical Performers’ 
Protection Act, 1925 (c. 46).}—MUSICAL PER- 
FORMERS’ PROTECTION ASSOCN., LTD. vw. 
British INTERNATIONAL Pictures, LtTp. 
(1930), 46 T. L. R. 4865. 


280. Add. Annotation :—Consd. Everett v. Ryder 
(1926), 1385 L. T. 302. 

281. Add. Annotations :—Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 65. Retd. Groebel v. Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345 
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2381a. Power of local authority to pull down 
building.] —- Ruts~tie-NORTHWOOD URBAN 
District CouNcIL v. LEE, No. 219a, ante. 


239. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 


251. Add. Annotation:—Consd. R. v. Grain, 
Ez p. Wandsworth Grdns., [1927] 2 K. B. 205. 
Refd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 


260a. As to validity of foreign judgment.]}—Cir- 
cumstances (see CONFLICT oF Laws, No. 
1135a, ante) in which :—Held: the ct. had 
power to make the declaration asked for.— 
ILLERMAN LINES, Lrp. v. READ (1927), 
44 T. L. R. 73; revsd. on other points (1928), 
44 T. L. R. 285, C. A. 

262a. As to whether structure ‘‘ temporary build- 
ing.’’|—RvisLirp-NoORTHWOOD URBAN Dis- 
TRICT COUNCIL v. LEE, No. 219a, ante. 


PART II. SECT. 3, SUB-SECT. 5. 


qa i. .}-- Although pltf. does nut 
ask for a decluration of title, the ct. 
may muke such an order.—-MEISNER v. 
Mason, [1931] 2 D. L. R. 156; 3 
M. P,. k. 427.—CAN. 

r i, .}—The rule that the cts. 
should not be called on to decide 
merely theoretical propositions applied 
to an appin. by the Hquidator for the 
approval by the ct. of his action in not 
redeeming certuin property of the co. 
from a tax sale.-—Re GREAT WEST 
PERMANENT Loan Co., [1928] 3 
W. W. R. 628.—CAN. 


sd. Decluratory Judgments Act, 1908 
~— Diseretion of court—Anticiputory con- 
slruction.J—The jurisdiction of the ct. 
to give or make a declaratory judgment 








or order under sect. 3 of the above 
Act is discretionary, & the ct. will not 
give or make such judgment or order 
by way of ee area interpretation 
or construction 0 shag arly | Teo in 
the abstract, without knowle of the 
facts & circumstances under which 
such powers might be exercised, or 
without any certitude that many of the 
powers will ever be exercised, Neither 
will the ct. exercise its discrotion to 
give or make any judgment or order on 
a question of construction which, 
whichever way it is docided, docs not 
necessarily put an cnd tu the litigation. 
—DAIRY PROPRIETARY ASSOCN. (INC.) 
vy. NEW ZEALAND DAIRY PRODUCE 
ContTROoL BOARD, [1926] N. Z L. ht. 
535.—-N.Z,. 


50. ———- Whether binding on Crown. }-— . 


14 


The Crown is not bound by the above 
Act, in o case where the question raised 
involves a decision affecting a monctary 
claim against the Crown.—McDovUGaAL. 
vu. A.-G., {1925} N. “. L. Ri. 104.—N.Z. 


PART VIIL 


274 iii, —-— -l—Under Land 
Registry Act, R. 8S. B. C., 1924, the 
question of priority as between an 
applicant to ch dpe) a mtge. & a : 
tered Judgment creditor is not settled 
by the mere fact of the patos registra- 
tion of the judgment. mtgee. can, 
if the facts warrant it, secure registra- 
tion in priority to a judgment : 
tered after the execution of the mtge. 
241.—CAN. 





Vol. XXX.—Judgments. Oases 282—422a. 


Part IX——Effect of Judgments and Orders. 


282. Add. Citation :—([1925] B. & O. R. 265. 
320. Add. Annotation :—Refd. Knight v. Knight 


(1925), 95 L. J. Ch. 33. 


3387. Add. Citation :—revsg. S. 0. sub nom. Re 
SNEYD, Ea p. OXFORD (Br.), 52 L. J. Ch. 724. 


Part XIIIl.--Enforcement of Judgments and Orders. 


366a. eiaeess 


1418. 


366b. —-——- ——— —--.}_-Gisss v. Fuicur (1853), 


of 


13 C. B. 803; 1C. L. R. 329; 22 L. 5. 0. P. 
256; 17 Jur. 1034; 188 EB. R. 1417. 

.|—A rule for taxation of costs, & 
an allocatur thereon, do not amount to a 





368a. ——- 


Part XVI.—Interest on 


407a. -- — Erroneous 


H. L. 


Annotation :—Consd. Bateman v. Murgerison (1853), 16 


Beav. 477. 


419a. —~—- Costs ordered to be charged on property.] 
Held: as the costs were an equitable charge, 


PART IX. SECT, 2. 


o i. ~—-- Lands subject to mortgage.}— 
Registered judgment binds only the 
interest of the debtors existing at the 
time of registration, & therefore can- 
not affect a mtge. already given by 
debtor before the Judgment.—YorkK- 
SHIRK GUARANTEE & SECURITIES CORPN. 
ae (1900), 7 B. C. R. 348.— 


o il. Lands acquired by debtor 
subsequently to unsatisfied execution-— 
Whether bound by judgment.|—BENT v. 
BANKS (1872), 9 N.S. R. (2 N.S. D.) 








e fii. Entered on warrant of 
altorney—Eaccuted by husband & wife 
—Whether valid againsi wife’s real 
estate.}+}—-When a woman, entitled to 
real estate, Joined with her husband in 
executing a warrant of attorney on 
which a judgment was entered & 
recorded, in order to bind such real 
estate, the Ct. of Probate is not 
justified in treating the judgment as 
a nullity.—Ae Nv Lson’s HSTATE (1856), 
3 N. 8. R. (2 Thom.) 1.—CAN. 


_ Giv. —— Subsequent death of debtor 
insolvent—Right to issue execution 
against representative, |—Where a judg: 
ment has beon duly recorded in the 
lifetime of a deceased party, & his 
estate has been declared insolvent by 
the Probate Ct., an execution may 
nevertheless be issucd on such judg- 
ment, on & proper suggestion of the 
facts on the record, against his exor. 
or adininistrator, but can be extended 
only on the Jand bound by such judg- 
ment.—BuRROWES wv. ISNOR, Cong. 
Dig. 570.—CAN. 


PART IX. SECT. 5. 


sg. Unsatisfied judgment—Collateral 
remedies unaffected.}---A judgment until 


———.|— GRIFFITHS Vv. 
(1847), 16 M. & W. 809; 4 Dow. & L. 719; 
2 New Pract. Cas. 231; 16 L. J. Ex. 176; 
9L. T. 0. S. 57; 11 Jur. 313; 153 B. R. 


decree.|—-ITAMILTON 0. 
HouGuron (1820), 2 Bli. 169; 4 KE. R. 290. | 


HuGHES 


a jud 


‘‘ rule”? or ‘* order’? within the above sect., 
“go as to be capable of being registered as 
ent.—SHAW vv. 
H. I.. Cas. 681; 27 L. J. Ch. 444; 31 L. T. 


NEALE (1858), 6 


O. 8. 190; 4 Jur. N.S. 695; 6 W. R. 635 ; 


371. 


537. 


it is satishied is but a security for the 
particular cause of action in which it 
is recovered, & until then does not 
operate to affect any collatcral con- 
current remedy which the creditor may 
havo.——CoOMMERCIAL LIFE ASSURANCE 
Co. OF CANADA Uv. CADENHEAD, [1931] 
3 W. W. R. 653.—CAN. 


PART IX. SECT. 6. 


_ 336 i. Hffect of covenant to pay 
interest— M ortgage.|-—By « mtge. tho 
intgor. covenanted, by a separate 
covenant, to pay interest. ‘he mtgec. 
obtained judgment against the intgor. 
for the principal & interest due :— 
Held: the security of the mtge. was 
not mergod in the judgment.— 
opp ed WiLuiams, [1895] 1 I. KR. 


PART XIII. ees ee SUB-SECT. 1.— 
@ a e 

si. General rule.J—An action lies on 

a judgment for a sum certain even 

though the judgment recoverable 

therein will have no more binding 


effect than the former judgment; &- 


the ct. has no power to prevent the 
judgment creditor from bringing the 
action & recoveriug thercon & no power 
to impose terins on him for so doing.— 
MUIRHEAD v. NEWMAN, [1931] 1 
W.W. RR. 589; 2D. Li. Kh. 519: 26 
Alta. Li. 1. 94.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 


sg. Judgment in favour of legatee of 
one partner—Aqainst other partner as 
executor-—Previous judgments against 
same partner—-By secured & simple 
contract creditors. |-—HARPER v. 
(1890), 2 B. OC. R. 15.—CAN. 


_ sh. Judgment obluined by dcfault tn 


15 


10 B. R. 1422, H. L. 3 revsg. on other points 
(1855), 20 Beav. 157. 


After this case add ‘‘ —— Order of Probate 
Division.]|—See MXEcUTORS, 
p. 281, No 3486.” 


Vol. XXIII, 


Judgments and Orders. 


they bore interest at four per cent.—Lip- 
PARD v. RICKETTS (1872), L. R. 14 Hq. 291 ; 
| 41 L. J. Ch. 595 ; 20 W. R. 898. 


Annotations :—Consd. Eardley v. Knight (1889), 41 Ch. D. 
Apprvd. Re Drax, Savile v. Drax, [1903] 1 Ch. 781. 


422a, ——— ——-.]|—The ct. will give interest on 
costs payable out of a fund which cannot 


Qucbec—Defendant resident c& served 
with writ in Ontario.}—Deft. who was 
resident & domiciled in the Province 
of Ontario, was served there with a 
writ of summons by which an action 
for the price of goods sold & delivered 
Wwas commenced against him in the 
Superior Ct. of Quebec, The cause 
of action arose partly, at least, in 
Ontario. He did not appear, & judg- 
ment was entered against him by 
default. In an action upon that judg- 
ment brought in a Division Ct. in 
Ontario by same plitf. against same deft. 
the latter pleaded that the Quebec 
judgmont was of no effect in Ontario, 
& that in truth he was not indebted to 
pltf.:—Held: the provisions now 
found in Jud. Act, R. 8S. O. 1927, c, 88, 
ag. 51, 52, which were enacted by an 
Act of the Province of Canada in 1860, 
23 Vict. c. 24, must be confined to 
actions npon judgments obtained in 
the Province of Quebec, which, accord- 
ing to the principles of international 
law, applicable as between the different 
Provinces of the Dominion, are entitled 
to extra-territorial recognition, i.c. to 
those cases in which the writ was 
served within the Province of Quebec 
upon a person domiciled & resident 
therein & who owed allegiance to the 
laws of Quebec.—-LuNu v. LEE, [1929] 
1D. L. BR. 130; 68 0. lL. R. 194.— 
CAN. 

sj. Judgment against lunds—-H'nforce- 
ment of-—Necessity to suc out execution.) 
—BANK OF UPPER CANADA v. BRATTY 
(1862) 9 Gr. 321.—CAN, 


PART XIV. 


_ ok. Judgment not registered— Privrity 
of morigage.}-—-MINERAL PRODUCTS Co. 
v. CONTINENTAL TRuUsT Co. (1906), 
37 Ss. C; Rn. 517.—CAN. 


Cases 422a—517a. 


be immediately realised.—Re CAMPBELI’s 
Trusts (1871), 19 W. R. 427. 


430. Add. Citation :-~—16 Asp. M. L. 0. 524. 
436a. ----. —--- —--.]} — BELGIAN GRAIN & PRO- 


ENGLISH AND Emptre Digest SuprLEMENT. 


DUCK Cv., Lirp. v. Cox & Co. (FRaNCH), LYtn., 
[1919] W. N. 317, ©. A. ; 


. 448a. S. P. Fox v. CHARLTON, CHARLTON v. Fox 
(1865), 6 New Rep. 352. 


Part XVIl.——Judicial Decisions as Authorities. 


498a.—— ———]—(1) When any tribunal is bound 
by the judgment of another ct., either superior 
or co-ordinate, it is bound by the judgment 
itself ; & if from the opinions delivered it is 
clear what the ratio decidendi was which led 
to the judgment, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere.— 
GREAT WESTERN Ry. Co. wv. Mostyn 
(OwNERS), THE Mostyn, [1928] A. ©. 57; 
97L. J. P. 8; 188 L. T. 4083; 92 J. P. 18; 
44T. L. R. 179; 26 L.G. R. 91; 17 Asp. 
M. L. C. 867, H. L. 

506. Add. Annotation :—Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 


506a. .J—It is the duty of a judge to ascer- 
tain the construction of the instrument before 
him, & not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, & that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 





517a. 


ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. You have, 
in fact, no guide whatever; & the result, 
especially, in some cases of wills, has been 
remarkable. There is, first, document A., 
& a judge formed an opinion as to its con- 
struction. Then came document B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 
it in the same way. Then comes document 
C., & the judge there compares it with 
document B., & says it differs very little, &, 
therefore, he shall construe it in the same way ; 
& so the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner (JESSEL, M.R.). 
—-ASPDEN v. SEDDON (1874), 10 Ch. App. 
306,n.; 44 L. J. Ch. 361,n.; 31 L. T. 626; 
on appeal (1875), 10 Ch. App. 394, L. JJ. 


Annotation :—Apld. Re Whiting, Ormond v. De Launay 
(1913), 82 L. J. Ch. 309, 


506b. Cases decided on demurrer.) — J'odd v. 


Flight, 9 O. B. N. S. 377, was decided on 
demurrer; that is to say, if statements in 
the declaration were true, did they give a 
right of action against deft.? And cases 
decided on demurrer in that way are not 
authorities for what would be the case if 
there were other statements in the declara- 
tion. They are authorities on the question, 
statements in the declaration being taken as 
true: Do they give a cause of action ? 
(ScruTron, L.J.).-—Sr. ANNE’S WELL 
BREWERY Co. v. ROBERTS (1928), 140 L. T. 
L; 92 J. PP. 180; 44 T. Ll. R. 7038; 26 
L. G. RR. 638, C. A. 


-}—It is difficult to know the circum- 
stances in which, in the course of the hearing 
of a case, a judge makes an interlocutory 





PART XVI. SECT. 2. 


sa. From date of  order.}--Pitfs. 
brought an action to recover a liqui- 
da sum. Deft. defended the action, 
& delivered a counterclaim, A con- 
sent was entered into between the 
partics, by which it was provided that 
ali proceedings in the action should be 
stayed upon certain terms. By these 
terms deft. to pay to pltfs. a 
certain sum by instalments, & if tho 
instalments should be in arrear for 
more than seven days, the balance 
then due should immediately become 
payable by deft. Deft. was to with- 
draw his counterclaim, & the consent 
was to be made a rule of ct. An order 
wus subsequently made staying the 
auction on these terms. Default having 
heen made by deft. in the payment of 
the instalments, a writ of fi. fa. was 
issued, directing the sheriff to levy 
execution on the goods of deft. for a 
certain sum, which included the 
balance then due & interest thereon at 


the rate of 4 per cent. per annum from 
the date of the said order of the ct. 
Deft. Se. for an injunction to 
restrain the sheriff from acting under 
the fi. fa:—Held: since the order of 
the ct. was one for the payment of a 
sum of money, it followed that interest 
was leviable at 4 per cent, per annum, 
& that it ran from the date of the order, 
Accordingly the amount for which the 
fi. fa. was issued was correct, & the 
sheriff could not be restrained by in- 
qerculan from levying execution.— 
TARBENBLOOM v. MOREL (GLASGOW), 
aoe & SHERLOCK, (1930) 1. R. 364.-—- 


PART XVII. SECT. 1. 

aa ES Faas oe he ae 
careful about applying to this coun 
English decisions in regard to con- 
structive notice, & should do soe only 
when they are quite suro that the 
circumstances are really  siimilar.— 
KALYANI v, KRISHNAN NAMBIAR (1932), 
1. L. R. 55 Mad. 519.-—-IND. 


16 


p ii. —-—.}— The Indian income tax 
Act differs materially from the Wnoglish 
income tax statutes, &, at any rate in 
the piece case, decisions under the 
Knglish statutes are of little assistance 
in applying the Indian Act.—Incomy 
TAX COMR. v. SHAW, WALLACE & Co, 
(1932), 59 L. Rt. Ind. App. 206,-- IND. 


r i. -——.}+-It is well settled b 

bis dana of the Privy Council bot 

that sect. 11 of Code of Civil Pro- 
cedure, 1908, is not exhaustive of the 
subject. of res Jiuudicata, & that for the 
goneral principles applicable thereto it 
is legitimate to refer to decisions in the 
Knglish cta. Monnet Bini vo. TYRLORYI 
Nati (1931), 48 L. BR. Ind. App. 158, 
TP. C.— IND, 


494 t. What prt af deciaion binding 
~-Only ratio decidendi.j—Only the 
rinciple npon which a case is decided 
s binding upon a court of co-ordinate 
urisdiction & inferior cls.—Re Ma 
ya v., Ma Tumin (1926), I. L. BR. 4 
Ran. 3] 8.— IND, 


observation, & I think it would be most 
unsatisfactory to rely upon such an inter- 
locutory observation as an authority which 
binds me (BENNETT, J.).—Re BURRADON & 
CoxLODGE Coa Co., Lrp., MARTIN’s BANK, 
LD, v. BURRADON & CoxLODGE COAL 
Co., Lrp. (1930), 23 B. W. C. ©. 7, 0. A. 

525a. ——.]—In doubtful cases the cts. attach 
some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the detision in this case 
[Birkenhead Guardians v. Brookes (1906), 95 
LL. T. 359, decided by Riptey & Darina, JJ.) 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Scrurron, L.J.).— 
PONTYPRIDD UNION v. Drew, [1927] 1 K. B. 
214; 95 L. J. K. B. 1030; 136 L. T. 83; 90 
J.P. 169; 42 T. 1. R. 677; 70 Sol. Jo. 795; 
24 L. G. HR. 405, C. A. 


.]}—Great importance is to be attached 
to old authorities, on the strength of which 
many transactions may have been adjusted & 
rights determined. But where they are 
plainly wrong, & especially where the subse- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
consequences that must flow from them, I 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself expressly affirming them (LorRpD 
LOREBURN, C.).—WeEsT Ham UNION 0». 
EDMONTON UNION, [1908] A. C.1; 77 L. J. 
K.B.85; 98L.T.1; 72J/.P.9; 24T.L. RB. 
108; 6L. G. R. 39, H. L. 

Annotation :—Consd. Bourne v. Keane, [1929] A. C. 815. 

529a. —— Original construction erroneous.] 
—Originally, the Act of Parliament in 
question did not reccive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however we may regret that the true 
construction of the Act seems.to have been 
departed from, we cannot now put that 
construction upon it which, unfettered by 
authority, we might be inclined to do (HUL- 
LOCK, B.).—BootTu v. IBBOTSON (1827), 1 
Y. & J. 354; 148 H. R. 707. 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


551. Add. Citations :-—[1926] A. C. 545; 31 Com. 
Cas. 857 ; 17 Asp. M. L. O. 40. 

559a. Affecting revenue.]|—Tax cases ought not to 
be unsettled (Lorp SUMNER).—SmitH (JOHN 
& Son v. Moorg, [1921] 2 A. C. 13; 90 
L. J. P. ©. 149; 125 L. T. 481; 37 T. L. R. 
613; 65 Sol. Jo. 492; 12 Tax Cas. 266, H. L. 


PART XVII. SECT. 3. 

548 li, ———.]}—The cts. must always 
hesitate to overrule decisious which 
are not manifestly erroneous & mis- 
chievous, which have stood for many 


526a. 








542. 


decision of Privy Council.}—LOBB v. 
Rockwood RURAL CREDITS SOCIETY, 
No. 603 ii, post.—-CAN. 


sn. On Supreme Court of Canada.}-— 


Vol. XXX.—Judgments. Cases 517a—595a. 


569a. ——— —-—-.] — Where a broad principle has 
been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (Lorp Cavn, C.).— 
NEWTON v. GuEST, KEEN & NETILEFOLDS, 
Lrp. (1926), 185 L. T. 386; 70 Sol. Jo. 688 ; 
19 B. W. CO. 0. 119, H. L. 

Annotations :—Apld, Robertson v. S.S.Appalachee, Rovira v. 
8.S. Appalachee (1936), 136 L. T. 488: Moule v. Marmito 
Food Kxtract Co. (1927), 20 B. W. ©. O. 446. 

569b. -|—When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord CAVE, 0O.).—JoNES v. Souru- 
WeEstT LANCASHIRE COAL OWNERS’ ASSOCN., 
[1927] A. C. 827; 96L. J. K. B. 894; 137 
L. T. 737; 43 T. L. R. 725; 71 Sol. Jo. 680; 
sub nom. THOMAS v. EVANS (RICHARD) & Co. ; 
JONES v. SOUTH-WEST LANCASHIRE COAL 
OwneERs’ Assocn., 11 Tax Cas. 790, H. L. 








569c. ——- --—-—-.]—GrmAT WESTERN Ry. Co. v. 
Mostyn (OwngERS), THE Mostyn, No. 498a, 
ante. 

578a. _ —Decisions of the House of Lords 


upon matters of fact are not binding upon 
the House or upon any other ct. Decisions 
of the House of Lords upon matters of law 
are binding upon the House itself, &, of 
course, upon any subordinate tribunal. 
(ScruTTON, L.J.).—-WILKINSON v, SIBLEY & 
DonovaN, [1932]1 K.B.194; 101 L. J. K. B. 
26; 146L.T.1; 95 J. P. 208; 29L. G. R. 
633; 2B. BR. A. 926, 0. A. 

573b. Decision on question of fact.|—WILKINSON 
v, SIBLEY & DONOVAN, No. 578a, ante. 

577. Add. Annotation :—Refd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

5882. —-— ——.]—A decision of the appellate ct. in 
a colony which is regulated by English lawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appealin England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council.—ROBINS 
v. NATIONAL TRUST Co., [1927] A. C. 515; 
96L. J.P. C. 84; 1387L. T.1; 43 T. L. R. 
248; 71 Sol. Jo. 158, P. C, 

Annotation :—Refd. Pope Appliance Corpn. v. Spanish River 

Pulp & Paper Mills, [1929) A. C. 269. 

588b. —— .|—GREAT WESTERN Ry. Co. v. 
Mostyn (Owners), Tue Mostyn, No. 498a, 
ante. 

588c. Decision on question of law.]—-WILKINSON 
vy. Sistey & DoNovAN, No. 573a, ante. 

588d. Decision on question of fact.|—WILKINSON 
v. SipLEY & DONOVAN, No. 573a, ante. 

595a. Question of maritime law.|—A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an English or in 





as declared by the former should be 
followed by the other cts. in Canada.— 
GHORGIA CONSTRUCTION Co. v. PACIFIC 
GREAT EASTERN Ry. Co., [1929] 1 

L. R77: (1928])3 W. W. R. 466; on 


years unchallenged, & which from their 
naturo may reasonably be supposed to 
have affec the conduct of a large 
portion of the community in matters 
relating to rights. of as i La 
MvUKHDEO SINGH 2. HARAKM NARAYAN 


PART XVIL. aad 4, SUB-SECT. 1.—- 


sm. On colonial court—~ Contrary 
J.8. 


The Supreme Ct. of Canada is not bound 
by or subject to the decisions of the 

ouse of Lords unless & until the 
Parliament of Canada shall so declare, 
that Parliament being now, as the restilt 
of the Imperial Conference of 1926, 
the only authority which haa juris- 
diction to make auch a binding declara- 
tion upon the cts. of this nation; & 
where a decision of the Sane Ct. 
ia now found to be in conflict with a 
decision of the House of Lords the law 


17 


D. 
appeal, [1929] 4 Dd. I. R. IG1; Ss. Cc. Rh. 
63().-—-CAN. 


sp. On Land Appeal 
Court—Questions of ing.}-—The 
Land Valuation Appeal Ct. in deciding 
questions of derating under Rating & 

aluation (Apportionment) Act, 1928, 
will follow decisions of the House of 
Lords where applicable.——ABERDEKN 
aaa », COLTIAE, [1932] S. C. 304.—- 


Vatuation 


38 


Cases 595a—629a. 


a Scottish appeal, is of equal authority in 
all the Admity. Cts. of an ere — 
OURRIE v. McKnicut, [1897] A. 0. 97; 66 
LJ. P.O. 19; 75 L. T. 457; 13'T. TB. 
58; 8 Asp. M. Li €: 198, H. L 


Annotation :—Refd. Blairmore S.S. Co. v. Macredie, (1898) 
A. ©. 593. 


597. 


600. 


601. 


602. 


608a. ----- -—-- 


604. 


Add. Annotations :—Consd. Barton-upon- 
Irwell Union v. Wycombe Union, 1928] 2 
kK. B. 8. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1936), 438 T. L. R. 89. 


Add. Annotation: —Consd. Re Transferred | 


Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

Add. Annotation :—Consd. Ke Transferred 
Civil Servants (Ireland) Compensation, [1929) 
A. ©. 2438. 

Add. Annotation :— Refd. Re Article X of 
Articles of Agreement for Treaty between 


| 


Great Britain & Ireland (1928), 45 T. L. R. 57. | 


.|—The Iinglish cts. are not bound 
by the judgments of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 
Lords has declined to follow judgments of 
the Privy Council (Scrorron, L.J.).— 
SERVICE v. SUNDELL (1929), 99 L. J. K. B. 
55; 46 T. L. R. 12; 73 Sol. Jo. 729, C. A. 


Add. Annotation :—Refd. Venn v. Tedesco, 


' [1926] 2 K. B. 227. 


605. 


608. 


608a. 


609. 


614a. 


615a. 


Add. Annotations :-—Consd. Venn v. Tedesco, 
{1926] 2 K. B. 227; Lynn v. Bamber, [1930] 
2 K. B. 72. 

Add. Citations :-—95 I. 


J. K. B. 866; 90 


J.P. 185; 42". L, R. 478; 24.1. G. R. 496. | 
| 
| 
| 


Add. eta -—Refd. Lynn v. Bamber, 
(1930) 2 K. B. 72. 


ae oe ought I to follow Bulli’s 
Case? It is not technically binding on me. 
... In my view, the decision of the Privy 
Council in Bulli’s Case is one which should be 
followed. It accords with equity principle. 
Jt is supported by powerful opinion & 
decisions. It is agreeable to good sense & 
justice with respect to fraud. J therefore 
hold that it represents the existing law in 
these cts. (McCaRpDIE, J.).— LYNN v. BAMBER, 
(1930] 2 K. B. 72; 99 L. J. K. B. 504 ; 148 
L. T. 231; 46 T. L. R. 367; 74 Sol. Jo. 298. 
Add. Annotations :—Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227; Lynn v. Bamber, [1930] 
2K. B. 72. 

—-— Colonial appellate court.|—RoBIns v. 
NATIONAL TRusT Co., No. 588a, ante. 
-[—As a rule, this ct. ought to 
treat the decisions of the Ct. of Appeal in 


Pee) eee 


| 


628c. —— 


ENGLISH AND Empire Dicsest SupPpLEMENT. 


ey. as binding authorities, but we are. 
a liberty not to do so where there is a 
sufficient reason for overruling them (Oorron, 
L.J.).—-MILLS v. JENNINGS (1880), 13 Ch. D. 
639; 49 L. J. Ch. 200; 42 L. T. 169; 28 
W. BR. 549, C. A. 


Add. Annotation :—Consd. Morgan Pro- 
vincial Insurance Co. (1932), 147 L. T. ‘52. 


Exchequer Chamber.}—A decision of 
the Exchequer Chamber . . . is an authority 
binding the English cts. up to & including the 
Ot. of Appeal (per Cur.).—MAINE & NEW 
aosor oe ELECTRICAL PoWER Co. v. HART, 
{1929} A. C. 631; 98 L. J. P. C. 146; 141 
L. T. 870, P. C 


Question of fact.J—A decision of the 








‘Court of Appeal on fact is not binding on any 


other court, except as between the same 
parties. When the decision is that from 
certain facts certain legal consequences 
follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar facts (ScroTrron, L.J.).— 
NEWSHOLME Bros. v. RoAD TRANSPORT & 
GENERAL INSURANCE Co., [1929] 2 K. B. 
356; 98 L. J. K. B. 751; 141 L. T. 570; 45 
T. L. R. 573; 34 Com. Cas. 330, C. A. 


-|—-(1) Where a Ct. of Appeal has 
‘before it a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are ‘the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (ATKIN, L.J.).—GLASKIE v. 








WATKINS, [1927] 2 K. B. 181; 96L. J. K. B. 
409; 1387 L. T. 1382; 43 T. L. R. 3143; 71 
Sol. Jo. 192, C. A. 

628b. —-- Conflicting decisions.) GLASKIE v. 


WATEINS, No. 628a, ante. 


aye by Scrurron & 
Sargeant, L.JJ., where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider & devide the matter for 
itself.—-SmMitH v. SCHILLING, [1928] 1 K. B. 
429; 97 L. J. K. B. 276; 1388 L. T. 475; 44 
T. L. KR. 109, C. A. 





629a. ——— Court of Criminal Appeal.]—~PRracticr 


Nore (1928), 20 Cr. App. Rep. 185. 


—. XVII. SECT. 4, SUB-SECT. 2. 

3 is. —-—— ——— Contrary decision 
by Cease of Lords. }—While & a decision 
of the Privy Council on a point actually 
decided by eit is binding on a Canadian 
ct., even though there is a contrary 
decision on the same point by the 
House of Lords, yet where a statement 
of law cited from a judgment of the 
Privy Council is merely a dictum, 
the Canadian ct. is free to follow the 
House of Lords.—Loss v. RocKWwooD 
RupaL CrReEpiTsS SOCIETY, a 2 

4s R. 819; [1926] 2 W. Pa isn We 

35 Man. L. Lt. 499.---CAN. 

603 fii, -—--— -—-~ -—-—.]—Where 
Canmlian law with respect to the 
subject in band is Hoglish law, & a 
point thereof has been decided in ane 


way by the Privy Council & subse- 
quently {n a contrary way by the 

ouse of Lords in a decision In which 
it expressly states in what respect the 
Privy Council] erred, a Canadian ct. 
must apply the law as so setiled by 
the House of Lords.—- WILL v. BANK 
OF MONTRUAL, [1931] 2 W. W. R. 364; 
30D. L. R. 626,---CAN, 


603 iv. Courts in India.|— 
A decision of the Privy Council binds 
all the cts. In India, at any rate as soon 
as the decision is promulgated & comes 
to the knowledge of a ct. in Indla.— 
NINGAPPA MARBASAPPA ARLESHVAR 
v. GYANAIL ToURAJI MaRwapbr (1926), 
Ih. RB. i Bom. 2381.—IND. 

603 —-—-,]—- The 
decision’ of the Privy Council are 
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Se amatuaheaninamanal 


hag ancy es on all cts. in In 
—Re MA MYA Ma _ THEIN dsger 
I. L. R. 4 Ran. 318.—IND. 


PART XVII. SECT, 4, SUB-SECT. 8. 


624 iv. -}—A. decision of the 
Bp ppe pellate Div. is binding on it & on 
tria} judges within the Brovie unless 
& until it is overruled by a higher ct. 
The belief that « higher ct. would take 
a different view from that expressed 
oy the Appellate Div., though founded 
ones reasoning in other cases 
deol ae hep s the sme ot folie a 
sufficient reasoning for not fo owing 
the carats a une AP a te Div. 


DOWSETT 1926} 
R. rit + (1926) 3 ‘aw: ty it 


4D. L. 
447; 46 Can. Crim. Cas, 330.—CAN. 





630a. - Exchequer Chamber.jJ—Mains & New 
BRUNSWICK ELECTRICAL PowkR Co. v. HART, 
No. 618a, ante. 

631a. ——— —— Colonial appellate court.|—Ropn- 


Ins v. NATIONAL Trost Co., No. 588a, ante. 





v. Roap TRANSPORT & GENERAL INSURANCE 
Co., No. 624a, ante. 


642. Add. Annotation :—Refd. Lowther v. Clifford, 
[1927] 1 K. B. 180. 


Conflicting decisions. ] —Where there 
are two previous decisions of the Div. Ct., 
one of which was decided by a ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ot. is to respect the 





642a. 


decision of the ct. of three jud Pe 


Vrigs v. SMALLRIDGE, [1928] 1 K. B. 482; 


97 L. J. K. B. 244 ; 138 L. T. 497, O. A. 


.}—Observations, where there were 
two inconsistent lines of authorities as to the 
construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself._—RATKINSKY v. JACOBS, 
[1929] 1 K. B. 24; 97 L. J. K. B. 566; 138 
L. T. 739; 92 J. P. 142; 44 T. L. R. 548 ; 
712 Sol. Jo. 354; 26 L. G. R. 380, D. C. 


661a. -——.]}—-When there is the decision of a ct. 
of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we ought to 
consider ourselves bound by it (WILDE, C..J.). 
—BARKER v. STEAD (1847), 3 OC. B. 946; 
5 Ry. & Can. Cas. 45; 16 L. J. C. P. 160; 
oe T. O. S. 390; 11 Jur. 90; 136 KH. R. 


669a. ——— Law of Property Acts.]—Where 
a learned judge, after consideration, has come 
to a definite decision on a matter arising out 
of this exceedingly complicated & difficult 
legislation [the Law of Property Acts], it is 
very desirable that the ct. should follow that 
decision (MAUGHAM, J.).—Re SMITH, VINCENT 
v. SMITH, [1930] 1 Ch. 88; 99 LI. J. Ch. 27; 
142 L. T. 178. 
~.J—Semble : a decision of the Wxchequer 
Chamber, where the judges were equally 
divided, will be regarded as binding on the 
he of App eal.— Hart v. RIVERSDALE MI. 
Ou [1028] 1 K. B. 176; 96L. J. K. B. 691; 
137 L. T. 364; O1 J.P. 135 ; 43 T. L. R. 396 ; 
71 Sol. Jo. 407, ©. A.§ on appeal from S. C. 


631 iii, —— -—-~--.}—A decision of 
the English Ct. of Appeal, which is not 
in conflict with a decision of the 
Supreme Ct. of Canada & has not been 
departed from by the Privy Council 
or overruled by the House of Lords, is 
binding on the K. B. of Manitoba with 
respect to the interpretation of an Act 
in the same terms as Gene of the meh 
interpreted in the Ct. of Ap pres! 
decision, even though that decision is 
contrary to one given by a Ct. of Appeal 
of ieee te pro ee DL i 860 351: 

ONT (Man.), ; 
ugar WW W. BR. 95.—OAN. D. L. R. 649; 


642b. 











679a. 


645 i. Court e 


opinion, 
a. 31 (1), bindi 
co-ordinate juris 


tf i. ——.}-—-DOWSETT VW. EDMUNDS ; 
(Alta.), No. 624 lv, ante.—CAN. 


f ii. je enon of the highest 
ct. of a province are absolutely binding 
on all] subordinate cts. in that provinco. 





follow it.—R. v. 


—Re Ma Mya v. Ma THEREIN (1926), Dp. L. R. 282: 
I. L. R. 4 Ran. 313.— IND. Sani CC, Cc. 33: 


PART XVII. SECT. 4, SUB-SECT. 5. 
ther Divisional Court— 

cout teal divided borg a he decision 
of an equally “iivided Div. Ot. is binding 
on all Div. Cts.— DRISCOLL v. COLLETTI, 


have 


[1926] 2D. L. R. 428; 580. L. R. 444. 
—CAN. 


ally divided.}—The 
decision of a Divisional Court, though 
the result of an_ equal 
is, by the Judicature Act, 
on another ct. of 
iction, & 
followed unless it may be departed 
from by the concurrence of the judges 
who gave the. earlicr eae — 
DONALD v, LEWI18, 11929) 4 D. L. 
64 0. L. 30k: a affd., , ligiend 


PART XVII. SECT. 4, SUB-SECT. 6. 

sn. On court itself.)—The ct. having 
reachod the conclusion that its previous 
decision was erroneous, 
ee ie lise {1931} 2 


39 Man. L. R. 277.— 


PART XVII. sk 4, SUB-SECT. 7.— 


653 i. General rule.}— Where ota. 
co-ordinate jurisdiction the 
practice in India appears to be that 


Vol. XXX.—-Judgments. Cases 680a—707a. 


sub nom. RIVERSDALE Mint Co. v. HART, 
[1927] 1 K. B. 624, D. ©. 

680a. .]—If one authority were produced to 
me, & my own opinion were the other way, 
I would not follow that authority ; but if the 
authorities are numerous, I admit that I 
must be bound (JESSEL, M.R.).—Re BETHLEM 
HospiraL (1875), L. R. 19 Eq. -457; 
44L.J.Ch. 406 ; 23 W. R. 644. 

Bb fran are Sete Ex p. St. Katherine Hospital (1881), 

685a. -.J—Of course, if other judges 
have expressed different views as to the 
construction, & their decisions are binding 
on this ct., this ct. has simply to bow & 
submit, whatever its own opinion may be 
(JESSEL, M.R.).—Re WRIGHT, Haz p. WILLEY 
(1883), 23 Ch. D. 118; 52 L. J. Ch. 546; 48 
L. T. 880; 31 W. R. 553, C. A. 


renitations -— Consd, Dashwood v. pineal {1892} 3 Ch. 
306. Refd. Bourne v. Keane, [1919] A. C. 
705a. 


Tax cases. 1_-One ought, 
especially in tax cases, which apply equally 
in Scotland & in England, to pay the very 
greatest deference to decisions of the Scottish 
cts. (GREER, L.J.).—SHANKS v. INLAND 
REVENUE Comrs., [1929] 1 K. B. 342; 98 
L. J. K. B. 341; 140 L. T. 157; 14 Tax Cas. 
249, C. A. 

Annotation :—Refd. I. R. Comrs. v. Miller, [1930] A. C. 222. 
705b. —-— ———.]— Although I think it is quite 
true that the general considerations on 
which this case falls to be determined are 
the same in Scottish & English law, it is 
quite a different thing to say that Scottish 
& English law are as much the same that 
you can quote cases & make them Scottish 
authorities (LORD DUNEDIN ).-—LEITCH 
(Wittiam) & Co., Lrp. v. LeEypon, BARR 
(A. G.) v7 Co., LTD. v. MACGROGHEGAN 
[1931] A. 90; 100 L. J. P. C. 10; 144 
L. T. 218, i. L. 
707a. ——_ ——— Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).}+—We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades & hereditaments very similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us; for it is eminently 
undesirable that exactly similar heredita- 





the decisions of one auch ct. are not 
regarded as binding eee —hKe Ma 
Mya v. Ma THreEIn (1926), I. L. R. 4 
Be glial: 1b: Bria eae 

50. Application 1g. ourt— 
division of Applicatum pba gl refusel by 
Supreme Court.}—An appln. pursuant 
to Service & Exccution of Process Act, 
1901-1924, 8. 19, for leave to execute 
in Victoria a "writ of attachment fasued 
out of the Supreme Ct. of Now South 
Wales having been refused by the 
Supreme Court of Victoria, an applno. 
under the same section was made for 
leave of a justice of the High Ct. to 
execute the writ in any state other 
than New South Wales :—Held: the 
High Ct. ought not to make an order 
which had been refused by a ct. of 
co-ordinate jurisdiction in the matter 
ou facts identical with thore brought 
before the High Ct. ae v. JONES 
Vit 40 «. LL. 315; pile! 

R. 112; (1908) Angus L. R 


inust be 


refused to 
26; 55 


neal XVII. eed 4, SUB-SECT. 7.— 
hes ie ie eo 


3. D R. 29 ; i086) tw 
423 ; rT) Sask. L. —CAN, 
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ments should be derated in Scotland but not 
in England (Scrurron, L.J.).—STOKE-ON- 
TRENT REVENUE OFFICER v. STOKE-ON- 
TRENT ASSESSMENT COMMITTEE & POTTERIES 
ELECTRIC TRACTION Co., ETC., ETC., [1931] 
1K. B. 885; 100 L. J. K. B. 1; 148 L. T. 
650; 94 J. Pp, 177; 28 L. G. R. BBO, C. A. ; 
on appeal, [1931] A. C. 151, H. L. 
709a. ——— . }~-Decisions of the cts. in Ireland 
are not binding on an English ct., & if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
them.—Re INMAN, INMAN v. INMAN, [1903] 
1 Ch. 241; 72 L. J. Ch. 120; 88 L. T. 1738; 
51 W. R. 188; 47 Sol. Jo. 92. 
Add. Cilations :—95 L. J. K. B. 986; 135 
L. T. 618; 42 T. L. BR. 609; 
734, C. A.; affd. sub nom. NEWCASTLE 
BREWERIES, LTp. v. INLAND REVENUE CoMRS. 
(1927), 96 L. J. K. B. 735; 1387 L. T. 426; 43 
T. L. R. 476; 12 Tax Cas. 927, H. L. 
718. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
-——- Shipping decisions.|—American 
shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts.— 
GossE MILLARD t. CANADIAN GOVERNMENT 
MERCHANT MARINE, [1928] 1 K. B. 717; 138 
L. T. 421; 447 L. R. 143; 17 Asp. M. L. C. 
385; 33 ‘Com. Cas. 139, C. A.; sub nom. 
GossE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MARINE, AMERICAN CANNING Co. 
v. CANADIAN GOVERNMENT MERCIIANT 
MARINE, 97 Ju J. K. B. 193; 
[1929] A. C, 223, H. L. 


739a. Discrepancy between reports.] — Where a 
-case was reported in 1893 both in the Law 
Reports & in the Law Times, & the oh atin 
differed both in the narrative of facts & i 





714. 


728a. 





on appeal 


PART XVII. SECT. 4, SUB-SECT. 13. 


st. India.J—-The decisions of the 
Sudder Dewani Adawlat & the Sudder 
Nizamat Adawlat are not binding on 


TrmIN (1926), I. 
IND. 


Bu 





70 Sol. Jo. | 


single judges.—e Ma MYA v 
L. R. 4 Ran. 313.— 


rma-—Chief Court 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


the words of the judgments, Lorp BuckK- 
MASTER assumed ed ag in the Law Reports 
there was a revision by the judges of the 
quae that they delivered & accepted 
as an authoritative statement.—Fam- 
MAN v. PERPETUAL INVESTMENT BUILDING 
Sociery, [1923] A. 0. 74; 92 L. J. K. B. 50; 
128 L. T. 886; 87 J. P. 215 39 T. L. R. 64, 
739b. Duty of counsel to cite authorised reports 
when existing.] — Practicn Nors, [1931] 
W.N. 121, H. L. 
752a. —-— Cooper’s Reports.|—I may observe, in 
passing, that Sir George Cooper’s reports are 
not reports of the very highest authority, 
& though they are sufficiently accurate, it 
should be remembered that Simm W. GRANT did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (Stuart, V.C.).—BAKER v. PECK 
(1860), 3 L. T. 656; 9 W. R. 186; on appeal 
(1861), 4 L. T. 8, L. C. & L. JJ. 


758a. ——.|—-Mr. Dickens was not a very 

accurate reporter (LEACH, M.R. ).— LIVESEY 
v. HARDING (1830), as reported in Taml. 
460; 48 E. R. 183. 


772. Add. Annotation :—Refd. Lynn v. Bamber, 
[1930} 2 K. B. 72. 


.] —Except on points of practice, the 
Weekly Notes should only be cited as interim 
reports of cases during the period required 
for their publication in the Law Reports 
(SWINFEN Hapy, J.).—He SmirH’s SETILeE- 
MENT, WILKINS v SMITH (1902), as reported 
in [1903] 1 Ch. 373. 


-.]}—I do not think the Weekly 
Notes ought to be cited as ee oe on will 
cases (LORD Cozrmns-HARpDy, R.).—Fe 

HoweELL, Re BUCKINGHAM, ee V. 
BUCKINGHAM, as reported in [1915] 1 Ch. 241. 





787a. 











789a. 





. Ma mae ons 

subordinate courts.]—On po where 
there is no decision of the High Ct., 
subordinate cts. in Lower Burma are 
of still bound by the rulings of the Chief 


the High Cts.—ite Ma Mya v. Ma Vaue Burma—Whether binding—On , & subordinate cts. in U 

At — pper Burma 

ao. (1926), I. L. RR, 4 Ran. 313.— righ Court.jJ—The High Ct. in the are still bound by the decisions reported 
, ; exercise of ita ordinary original in Upper Burma Rulings. nder 


sv. —--~~.]—-Decisions of the highest 
ct. of a province are absolutely binding 
on all subordinate cts. in that province, 
& ordinarily decisions of a full bench of 
a superior ct. are binding on benches 
other than full benches of that ct. & 
on all judges of that ct. sitting singly, 
& decisions of benches are binding on 


Burma, 


Ran. 313.—IND. 


appellate jurisdictions is not bound 
decisions of the Chief 

although its decisions are 
conditional] puthorities of the 
value to which the 
respect must be attac Ma 

Mya v. MA THEIN (1926), I. L. nN. 4 Re Ma Mya ov. Ma THEREIN 


Govt. eof India Act, s. 107, the High 
Ct. has power, if it so desires, to direct 
re subordinate cts. in Upper Surne 

to regard themselves as bound by the 
decisions of a bench of the Chief Ct. 
or even of a single judge of that ts 8), 

) 


Ct. of Lower 
hest 
reatest welg t & 
tached.—Z 


I. L. Rh. 4 Ran. 318.—IND 


20 


Vol. XXX. Cases 292a —304a 


JURIES. 
Part Vil.—duries of Issue and Assessment. 


- Necessity for request or consent of 
defence.} -Counsel for the prosecution should 
ae for the jury oe ismissed eae ct., 

or the purpose of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence.—R. v. ANDERSON (1929), 
142 L. T. 580; 21 Cr. App. Rep. 178; 29 
Cox, O. C. 102, C. OC. A. 


295a. Communications to judge—Right of counsel 
to inspect.|;—-Hosss v. TINLING, Hoppss v. 
NOTTINGHAM JOURNAL, No. 804a, post. 


301a. —— |—Where’ a jury, before hearing 
all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury.— D8 FREVILLE v. DILn 
(1927), 48 T. L. R. 431; 71 Sol. Jo. 430, 


Annotation :-—Retd. Hobbs v. Tinling, Hobbs v. Nottingham 
Journal, [1929] 2 K. B. 1. 


304a. Whether ground for new trial.]—In an 
action for libel pltf. set out in his statement 
of claim the alleged libel, & in a separate 
paragraph alleged an innuendo which 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defts. 
did not plead justification or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libel as sufficient damages; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. C., Ord. 36, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of unblemished 
reputation. Thereupon he was_ cross- 


292a. 








PART I. 


lawfully payable had not been paid, 


examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. C., Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal :— 
Held: (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pitf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end be directed as to the 
issues they had to try; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(5) Communications from the jury to the 
judge should be shown to the parties’ counsel 
(per SCRUTTON, L. J.). 

While the better practice is for communica- 
tions from the jury to be shown to parties’ 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per Sanxnry, IL. J.).—ILOBBS v. 
TINLING, HoBBS v. NOTTINGHAM JOURNAL, 
[1929] 2 K. B.1; 98 L. J. K. B. 421; 141 
L. T. 121; 45 T. L. R. 328; 73 Sol. Jo. 220, 


sa. Order granting—‘ Common ”’ in- 
advertentl inserted— Amendment of 
order. Held: the order should bo 
amended by striking out the word 
‘‘common.”—BrapsHaAw v. B.C, 
RaPpirp TRANSIT, [1927] 1 D. L. R. 699; 
38 B. C. R. 64.—CAN. 


PART VII. SECT. 1. 


a i. North-West Tcrritories Act, 
1886, ss. 66, 67—-Kffect of Order in 
Council of June 15, 1929.)}-—R. v. 
BROWNE, R. v. SPERIDEL, [1930] 1 
W. W. RR. 422; D. L. R. 8238; 4 
D, L. R. 1021; 52 Can. C. C. 311; 24 
Alta. LL. R. 421.—CAN. 





PART VII. SECT. 2. 


72 iti, —— ——.}+~—Accused. except 
in cases of trial for high treason or 
misprision of treason, has no ht to 
oRese the jury ar ea v. BAUM 
ie 7), 27 8& R. N.S. W. 401; 44 
r) Ss. Ww, WwW. N, 136.—AUS. 


sb. Original pone inadequate— Power 
of {udoe to add to, }—Deft. was arrested, 
indicted & tried & convicted for 
harbouring a quantity of dutiable 
roods, to wit, spirituous liquors unlaw- 
fully imported into Canada, of the 
value of over $200, whereon the duties 


in violation of Customs Act, Dominion 
Acts, 1907, c. 11. On the trial a 
number of jurors, previously aum- 
moned, were absent, & others were 
excused from serving & a new pauel 
was summoned. The original panel 
was not discharged, but the names on 
both pancls were thrown into one box, 
& the jury, impanelied for deft.’s 
trial, drawn from the names as 80 
combined :—Held: the effect of the 
legisJation Acts of 1919, c. 7, 8. 41, 
was to give the trial Judge authority 
to retain tho panel summoned, & to 
increase the number by additions 
thereto, & the objection to the com- 
osition of the jury drawn for deft.’s 
ria) failed.—R. v, SHELLMAN, [1928] 
1D. L. R. 657; sub nom. R. v. SCHELL- 
MAN, 59 N.S. R. 535.—CAN, 


so. Right to inspect.}—-While the 
Jury Act, R. S. 8., 1920 (¢. 43), makes 
no provision as to when interested 
arties should be aici a to inspect 
he jury panel in the hands of the local 
registrar (the panel is nover in custody 
of the sheriff in Saskatchewan), the 
custom of allowing such inspection at 
any time within 10 days of the i agreed 
of the ct. is a wise practice, any 
departure from it by the loca] registrar 
should be made only on the order of a 
LYS eR . % BRONIFMAN (No. 2), 
{19% vy W.W.R. 78; 4D. L. R. 1086. 
—CAN. 
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PART VII. SECT. 5, SUB-SECT. 3.— 
C. (b) 2 


183 i. Reved., 34.9. C. R. 228. 


PART VII. SECT. 5, SUB-SECT. 4. 
sd. Several actions tried together,|— 
Five actions were brought by different 
pitfs. against two defts. & wore by 
consent tried together before a judge 
ury :—Held; the consent to try 
the actions together did not give a 
right to more than fow peremptory 
challenges on each side.-—Gay Co., 
TD. vw. Triok, (1927] 1 D. L. R. 
1091; 60 0. L. R. 8.—CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 


o i, —— Panel improneriy sum- 
momned,.j—Plitf. in an action in a 
Division Ct. required a jury, pursuant 
to 8. 124 of Division Cts. Act. The 
clerk of the ct. summoned a jury, but 
not in the manner prescribed by the 
Act. Deft. objected & the judge 
disposed of the difficulty by calling ao 
jury from the body of the ct. The 
action was tried by the jury thus 
formed & judgment was entered for 
pie upon the jury’s verdict :—Held: 
he judge had no power to deprive 
either party of the right to have a 
trial by a jury qualified & summoned 
aocORIing to the strict requirements 
of the Act.—FOLEY v. SANGSTER, 
oe 3D.L. 8.279; 640. L. R. 23.— 


Cases 827—571a. 


827. Add. Annotation :—Refd. Hobbs v. Tinling 
Hobbs v. Nottingham Joumal, (1929] "S 


K. B. 1. 


391. Add. Annotation :—As to (1) Refd. Croker v. 
Croker (1932), 48 T. L. R. 597. 


421. Add. Annotation :—Refd. Campbell v. Pollak, 


{1927] A. C. 782. 


423a. ——~ Jury finding verdict before all evidence 
given.|—DrE FREVILLE v. Dinu, No. 80la, 


ante. 
423b. 





249; 98 L. J. K. B. 703; 


PART VII. SECT. 10, SUB-SECT. 4. 


sd. Agreement ufter further considera- 
tion for few minutes—No ground for 
setting verdict aside, )-—BARRY v. RUBEN- 
ie (N. B.), [1926] 1 D. L. R. 445.— 


PART VII. SECT. 10, SUB-SECT. 6. 


ee, Right to visit locus in quo privately 
—dé& communicate result to  fellow- 
jurynun.| — Although a juryman is 
entitled to apply to the subject before 
the jury the general knowledge which 
each man is supposed to have, he ought 
not to attempt to Inform bis mind as 
to the particular facts of a case trom 
outside sources. If he is personally 
acquainted with any material fact, he 
should submit to be sworn as to it :— 
piesa where a matter in dispute 
pga upon the condition of things 
ting at a certain locality, it was an 
fnipponer & irregular proceeding for 
some of the jurymen to vi-it the 
locality privately, & a direction to the 
py that they were entitled to take 
ntg consideration what might be told 
to them by any of their fellows as to 
what they had seen & observed for 
themse]ves war a wrong direction.— 
Way vt. oes (1928), 28S. RK. N.S. W. 
345; 45 N.S. W. W. N. 101.—AUS. 


PART VII. aaah uA SUB-SECT. 8. — 
« (Ba). 


sf. Discharge for misconduct—How 
vacancy nude govd.}—Where a juror 
miscouducts himself, he should be 
discharged, & either a new juror added, 
or the whole jury discharged & a fresh 
jury impanelled. Such juror may he 
taken from the persons present in the 
ct. room if there be none of the sum- 
moned jurors present.— HEBATI MOHAN 
CHAKAVARTY 0. EMPEKOR (1928), 
I. L.H. 56 Cale. 150.—IND. 


-}~-Every judge bas an in- 
herent power to discharge the jury for 
misconduct.—ABDUR KasuiIp v. Em- 





Jury informed that defendant insured.) 
—Where the established rule of 
that in an accident case it shoul 
intimated to a jury that deft. is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 

‘ of the party whose advocate has violated the 
rule.—GRINHAM v. Davtigs, [1929] 2 K. B. 

1389 L. T. 379; 44 

T, L. R. 523; 72 Sol. Jo. 303, D.C. 





571a. 


actice, 


not be their findi 


cause of t 


PEROR (1929), I. L. R. 56 Calo. 1032.— 
IND. 


PART VII. sane G si SUB-SECT. 8.— 


i. -}—The power given a ae 
ju by King’s Benub Act, R. 8 
1920 (co. 39), o bt” (1). to dispense itt 
a jury, alt hough a jury aah been claimed 
by one of the parties, is one which 
should be exercised with judicial dis- 
cretion, é.¢e., the judge tmust Five some 
good reason for depriving the party 
of his right to a jur Pa es eet v. 





Dcunwop (Sask.), [19% ar D. L. R. 273; 
[1926] 2 W. W. ee 817.—C AN, 
ii. —— /Jaaue left to jury immaterial.) 


—-In an action aguinst a police officer 
for assawt & battery, malicious prosecu- 
tion & malicious arrest, the trial judge 
dispensed with the jury in the trial 
of the claim for assault & buttery. 
He also ruled that iu the trial of the 
Glaim for malicious prowentien it was 
his duty under Jud. Act. R.S. O. 1914, 
c. 56,8. 62, to deride all questions both 
of law & fact as to the existence of 
reasonable & probable cause ; & le said 
that the jury would be called upon to 
try only the issues as to walice & 
damages. A jury was then called & 
sworn & the trial proceeded. The evi- 
dence being closed, & the jury having 
retired, the trial judge guve judgiuent, 
dismissing the claim for assault, 
finding that there was reasonable & 
probable cause for the prosecution. 
e also held, on the facts, as a matter 
of law, that there was uo foundation 
for the claim for malicious arrest. He, 
therefore, dismissed the whole action 
& discharged the jury :—-Held; having 
regard to Jud. Act, R. 8S. O. 1927, 
c. $8, ss. 54-57, 63. the trial judge had 
a discretion to ‘dispense with the jury, 
& bis discretion was properly exercised. 
—~OWENS v. MARTINDALE, [1928] 4 
D. L. i. 932; 63 O. L. hk. 87.—-CAN, 


PART VII. SECT. 13, SUB-SECT. 1. 
466 ii, ——-.}—Mayxs Case vv. 
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475, Add. Annotation :—Refd. 
British S.S. Co. (1928), 139 L. T. 628. 


476. Add. Annotation :—Expld. Dew v. 
British 8.S. Co. (1928), 1389 L. T. 628. 


-|—Where an action for damages, 





based on a 
made under Merchant Shipping Act, 1804 
(c. 60), was tried by a ju 
& several questions were left to the jury, 
which they answered :—Held: as the answers 
of the jury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 


ENGLISH AND Emprre Dicest SupPLEMENT. 


Dew v. United 


United 


reach of a statutory regulation 
e with a jury, 


s on the question of the effective 
e accident, & the judge had 


thereby misdirected the jury.—Dew  »v. 
Untrep Britisn S8.S. Co., 
98 L. J. K. B. 88; 
M. L. C. 618, C. A. 
Annolaiin :—-Reld. Service v. Sundell (1929), 99 L. J. K. B. 
Ve 


Lrp. 
139 L. T. 628; 


(1928), 
17 Asp. 


PRESCOTT (1925), 52 N. B. R. 272.— 
CAN. 


60. seven jurors--When  per- 
mitted. gid Sect. a4 of Juries Act, 
R. 8. N. 8., 1923, which permits a 
verdict by seven jurors after four boars? 
deliberation is mandatory as to the 
time. The time during which evidence 
is read over to thom & the luncheon 
period should not be inchaded in time 
of deliberation. ro tae v. FARMERS, 
LTp.. (1932]1 DL. R. 403; 4M. P. R. 


175.—CAN 
PART VII. SECT. 13, SUB-SECT. 3.—C. 
588 ti. ——- ——- .J—McTavise Bros. 


1929] 4 D. L. R. 


v. LANQER (B. C.), 
. hl. R. 209, P. C 


465 ; a 1931) 4 
—CAN 


PART VII. SECT. 18, SUB-SECT. 4. 


551 i. Spe matter-—Statement of 
reasons. }— the reasons could 
not be ignored.—SuUTTON v. SMITH, 
{1927] 3 D. L. R. 1008; [1927] 2 
W. W.R. 481; 38 B.C. RR. '455,.—CAN, 


PART VII. SECT. 15. 


671 = ii. -.}--If an answer 
given by a jury to a question is not 
clear or sufficiently explanatory, it is 
@ proper course for the trlal judge to 
ask them to retire aguin & auswer such 
supplementary questions as may be 
subinitted to them for the purpose of 
further elucidation.— PATTERSON  ¢, 
SASKATCHEWAN CREAMERY Co., LTD., 
(1921) 3 W. W. RR. 554; 62 D. L. R. 








387; 14 Sask. L. R. 544.—CAN. 
571 lik, -]~Where a jury 
has ven a neral answer to a 


question & has been sent back to give 
a more definite answer & does answer 
more detinitely, the last answer is 
its real answer & the one which must 

Si PR rat v. CANADIAN Pact¥rio 

Vis pad ed . iL. R. re (1926) 
2 W. 11; 31 Ry. Cas. 
414; 35 Man. L. R. 517. OT AN 


12a. 


79a. Authorised 


Vol. XXX. Cases 14—208. 


LAND IMPROVEMENT. 
Part 1.—Apart from Statute. 


14. Add. Annotations :-—As to (2) Apld. Re Jacques Settled Estates, [1930] 2 Ch. 418. 
Generally, Retd. Re Borough Court Estate, [1932] 2 Ch. 39. 


Part Ifl].—Under Settled Land Act, 1925. 


-|—L SHERBORNE’S 
EstatTn, No. 79a, post. 
improvements — Improvements 
executed before Settled Land Act, 1925 
(c. 18).|—(1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house & the erection of batteries. These 
particular works had been carried out before 
the coming into force of above Act, & were 
therefore not ‘‘ authorised improvements ”’ 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1925 they would be 
** authorised improvements.” . On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
—Held: notwithstanding the fact that these 
works were executed prior to above Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys; & consequently as these 
particular items were ‘authorised improve- 
ments’ under above Act, they could be 
repayable out of capital, notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 
regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the ground that 
by his careful management before the sale 
he had enhanced its value :—Held:; such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it.—He SHERBORNE’S 
(LorpD) SerrtEp Estats, [1929] 1 Ch. 345; 
98 L. J. Ch. 273; 141 L. T. 87. 


(Lorp) 


Annotations :~-As to (1) Refd. Re Jacques Scttled Estates, 
F vou . Ch, 418; Re Borough Court Lstate, [1932] 


79d. 


Effect of sale of land.J]—A 
tenant for life of settled property comprising 
a& mansion house & land carried out in 1920 
improvements not all of which were autho- 
rised by Settled Land Acts, 1882 to 1890. 
He did not submit, as required by the Act 
of 1882, a scheme for approval by the 
Settled Land Act trustees or by the ct.; & 
he paid for the improvements himself. In 
1923 he sold most of the land, & in 1929 he 
sold the remainder of the land & the mansion 
house. On @ summons by him asking (inter 


ented 





719¢. 


79d. 


79e. 


alia) that, pursuant to Settled Land Act, 
1925 (c. 18), s. 87, the trustees might be 
directed or authorised to raise out of the 
capital moneys comprised in the settlement 
& to pay to him the costs of improvements 
authorised by the Settled Land Acts & 
exccuted at the cost of the tenant for life, 
notwithstanding that a scheme was not, 
before the execution of the improvements, 
submitted for approval, as required by the 
Settled Land Act, 1882, to the trustees of the 
settlement or the ct.:—Held: (1) the ct. 
could authorise recoupment of the expendi- 
ture by the tenant for life on the settled land 
incurred before 1926, in so far as it was 
expenditure on ‘‘ improvements’ within 
Settled Land Act, 1925 (c. 18); (2) having 
regard to Settled Land Act, 1925 (c. 18), 
ss. 84, 87, the sale of the property did not 
terminate the ct.’s jurisdiction to order repay- 
ment; (3) as the appct. must at the time 
have expected himself to pay the sums spent 
on improvements which after 1925 came 
within Settled Land Act, 1925 (c. 18), Sched. 
III., Part 2, the jurisdiction ought not to be 
exercised.—Re BorouGcir Court ESTATE, 
{1982} 2 Ch. 39; 101 L. J. Ch. 316; 147 L. T. 
476; 75 Sol. Jo. 830. 


—— Electric lighting.|—Re SHERBORNE’S 
(LORD) Serriep Estates, No. 79a, ante. 


—— ——.]—-Re WELD-BLUNDELL Estate, 
Mowsray (LORD) v. WELD-BLUNDELL 
(1929), 73 Sol. Jo. 586. 


-.J/—In 1919 the tenant for life of 
settled land effected the installation of 
electric light in the mansion house & adjoin- 
ing cottages, which had previously been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlement 
to apply out of capital moneys the cost of 
the installation, the amount of such cost to 
be repaid to them out of the income of the 
settled land in fifteen years from the date of 
the order in half-yearly instalments :—Held : 
the improvement being one that would have 
had to be made sooner or later, the order 
asked for should be made, repayment to be 
made by twenty half-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1926.—Re JACQUES 
Sgerritep Estates, [1930] 2 Ch. 418; 99 
L. J. Ch. 5384; 144 L. T. 108. 


Anoation :—Apld. Re Borough Court Estate, [1932] 2 Ch. 
88. Add. Annotations :—Consd. Re Smith, Vincent 


v. Smith, [1930] 1 Ch. 88. Refd. Re Whit- 
aker, Rooke v. Whitaker, [1929] 1 Ch. 662. 


208. Add. Annotation :—Refd. Re Borough Court 


Katate, [1932] 2 Ch. 39. 


Cases 210-—216a. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


Part IV.—Under Private Improvement Acts. 


210. Add. Annotation :-—Refd. A.-G. v. Smeth- 


wick Corpn. (1982), 96 J. P. 105. 


216a. When effective.|—An improvement rent- 


charge imposed on land within the improve- 
ment area under London County Council 
(Improvements) Act, 1899, s. 61 :—Held: 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 


PART VI. 


improvement itself had been completed at 
an earlier date; & if the land was contracted 
to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharge.— 
Re FaRRER & GILBERT’S CONTRACT, [1914] 
1 Ch. 1265; 83 L. J. Ch. 177; 110 L. T. 28; 
58 Sol. Jo. 98, O. A. 


sd. By locatee of Crown land— Basis of assessment, |—HIGULAND v. SHERRY (1900), 32 O. R. 371.—CAN,. 
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Vol. XXX. Cases 12—122. 


LAND TAX. 


12. Add. Annotation :—Refd. I. RK. Comrs. v. 116. Add. Annotation :-—Refd. Parr v. A.-G., 


Forth Conservancy Board, [1929] A. O. [1926] A. C. 239. 
218, ' 122. Add. Annotation :—Refd. Elder v. Northcott, 
[1930] 2 Ch. 422. 
SECT. 4, SUB-SECT. 4. —JOWETL FeDERAL TaxaTION Re Lanp Tax AoTs, WILSON’S sete 
hi, —— Jn ascertaining unimproved CoMR. (1926), "38 OC. "L. R. 325.—AUS. ete Vv. L. R. 399; 49 A. a T. 
value—Land held under Crown leases. } h li, —~- — — Licensed premises.}— [1927] Argus L. R. 828.—AU 
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Cases 1—370a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT, 


LANDLORD AND TENANT. 
Part |._——Relation of Landlord and Tenant. 


1. Add. Annotation :—Refd. Oakley v. Wilson, 


[1927] 2 K. B. 279. 


100. Add. Annotations :—Refd. He Bruce, Brude- 
nell v. Brudenell, [1982] 1 Ch. 316; Wirral 
Estates, Ltd. v. Shaw (1932), 96 J. P. 143, 


©. A. 


182. Add. Annotation :—Refd. Taylor v. Twin- 


berrow, [1930] 2 K. B. 16. 
280. Add. Annotations :—Apld. Weld v. Petre, 


[1929] 1 Ch. 38. Refd. 
& Cresswell, [1930] 1 K. B. 686. 


267. Add. Annotation :—Refd. Canadian Pacific 


arratt v. Richardson 


Ry. Co. v. R., [1981] A. C. 414. 


Part Il.---Agreements for Lease. 


3380a. -—--—--.]-—DLVE d. HASTINGS v. WATERS (1850), 


16 J.. T. O. S. 218. 


362. Add. Annotution :—As to (1) Refd. Franco- 
British Ship Store Co. v. Compag 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


Add. Annotalions :-—Consd. Todd v. Jones 
Bros., Ltd. (1930), 15 Tax Cas. 396. Refd. 
Keppel v. Whecler, [1927] 1 K. B. 577. 


Agreement ‘‘ subject to the terms of a 
lease.’’}— Deft. employed house agents to let 
shop premises at 155, High Street, Bromley, 
Kent, & on Dec. 9, 1930, pitf., after inspect- 
ing the premises, offered to take a lease. In 


368. 


370a. 





PART 1]. SECT. 2, SUB-SECT. 1. 


sx. Contract of guarantec.|--By an 
ms rcp defts. guaranteed fulfilment 
of the conditions of the transfer of a 
lease, Including payment of rent to O., 
the lessor & his son, the trausferor. 
This agreement contained a clause 
providing that, should B., the trans- 
feree, become insolvent, O. & his son 
might claim from decfts. immediate 
payment of the baJance of the sum of 
$10,250, being the amount due by J3. 
under the assignment, & upon pay- 
ment of that balance, defts. sbould 
be entitled to the benefit. of the term 
ajlowed under the original lease & the 
iransfer thereof. B. mude an aasign- 
ment under Bkpcy. Act, by virtue 
whereof the term created by the lease 
& transfer bccame vested in tho 
trustec, who did not elect to retain the 
premises or to disclaim :—Held: the 
effect of the transfer, lease, & guarantee 
was to establish the relation of lessor 
& lessee between O. & B.—OLIVIER ¥. 
SoLLoway, Mirus & Co., {1930] 3 
D. I. R. 851 7 65 O. L. R. 356 ; 11 
C. B. R. 356.---CAN. 


PART I. SECT. 2, SUB-SECT. 2. —A. 


29 i. Definition—Substitution of land- 
lord by tenant.}—Attornment is not a 
mere agreement in favour of a third 
party tu pay rent, but bas boen defined 
as the act of the tenant in putting one 

erson in the place of another as his 
andlord.—JUGENDRA LAL SARKAR v, 
MOHESH CHANDRA SaDHIR (1928), 
I. L. R. 65 Cale. 1013.—IND. 


sp. Necessity for intention to create 
rclationship.}-—It is csscntial to the 
creation of the relationship of landlord 
& tenant under an attornment clause 
in an ugreement for the sale of lund 
that the tenancy be a real one at a 
real rental. The test is whether there 
was @ bond Jide intention in the parties 
to create such a tenancy at, the time 
they made the agreement. WikED v. 
Buen: 11931] W. W. RR. 753. -- 


nie des 


hand 


PART I. SECT. 2, SUB-SECT. 2.-—B. 


sa. Under clause in agreement for 
sale.j—In deciding whether an attorn- 
ment clause in an agreemout for the 
sule of land created the relationship 
of landlord & tenant hetween the 
vendor & the purchaser the ct. has to 
determine whether the parties intro- 
duced the clause bond fide, & this 
question must be determined on the 
circumstances of the particular case. 
Although the fact. that the rental 
reserved is fluctuating is not usually 
of much point, yet it is a circumstance 
to be considered. BLOOMAERT vw. 
DUNLOP, [1927] 3 D. L. R. 573 [1927] 
BAN W.R.1014; 21 Sask. L. R. 424.— 


PART I. SECT. 8, SUB-SECT. 1.—A. 
63 xxvi. —~—- .)—VERTANNES 0. 
Ropinaon (1927), I. I. R. 5 Ran. 
427.--IND. 
68 xxvii. --—~— ———.}- McDONALD 
aoe (1889), 22 N.S. R. 67.— 





68 xxviii. ——— -——.}—BROOK v. 
BENNESS (1898), 29 O. R. 468.—CAN. 

63 xxix. -——- -+~In an action in 
ejectment by a landlord who put the 
tenant into possession, the tenant is 
estopped from denying the landlord’s 
title at. the point of time of the demise, 
& further cannot put forward in defence 
any adverse title to a portion of tho 
demised premiscs acquired by 
during the tenancy. The estoppel 
operates in the case of a tenant who 
rernains In possession even after the 
termination of the tenancy by notice to 
quit.— MUJTBAR RAHMAN v. ISUB 
oo (1928), I. lL. R. 56 Cal, 135.— 





sb. Lessor unincorporated society. }— 
eld: an arial paras’ society such 
as the Chineson National League of 
China, although not witbin the pro- 
hibition of sect. 8 of the Companies 
Act, R. 8. B. C., 1924, inasmuch as it 
has not “ for ita object the acquisition 
of gain,”? is incapable of ee a 
lease ; the appellate ct. orred in holding 
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reply the house agents wrote to him on the 
same day: 
Bromley. Referring to our conversation 
this morning on the telephone, we confirm 
that, subject to the terms of a lease, our 
client is prepared to accept your offer to take 
the above premises on a 7, 14 or 21 years’ 
lease at a rent of £350 
first 14 years, rising to £375 for the last 
7 years... 
Bromley’s solrs. to put the draft lease in 
immediately to forward to 
solrs. . . .”’ 
on the same day, & after negotiations as to 


‘‘ Corner shop, 155, High Street, 


per annum for the 
.. We have instructed Mr. 


your 
The draft lease was forwarded 


that applt. was cstopped from setting 
up incapacity of the alleged landlords 
on the ground that to do so would be 
tantamount to impeaching the title 
to the preinises of the persons by whom 
it was Ict into possession of them as 
tenant. To extend the esa pnels 
which exists where the relationship of 
landlord & tenant is admitted or 
established, & which prevents tho 
tenant questioning the landlord’s title, 
#0 as to make it apply to a case in 
which the real question is as to the 
existence of that relationship, seoms 
to be wrong in principle & is quite 
unwarranted by the authorities.— 
CANADA MORNING NEws Co. v. THOMP- 
SON & BINNINGTON, LOW YEE QUAN & 
Wat Hon, [1930) S. C. R. 338; 3 
DL. L. R. 833; reveg., (1929) 2 D. L. R. 
114; 1W. W. BR. 548; 41 B.C. R. 24; 
renege. {1928} 4 D. L. R. 6283; 8 
W. ry I ° 35 , 40 B. C. R. 230.—CAN. 


PART I, SECT. 3, SUB-SECT. 1.—E. 


1541. Whether tenant estopped— W hile 
possession retained-—After expiration of 
tenancy.}—In an action in cjectment 
by a landlord who put the tenant into 

ossession, the tenant is estopped 
rom denying the landlord’s title at 
the point of time of the demise, & 
further cannot put forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The estoppel 
operates in the case of a tenant who 
remains in possession even after the 
termination of the tenancy by notice 
to quit.—Mvus1BaR RAHMAN v. ISUB 


PART I. SECT. 38, SUB-SECT. 3. 


sd. Leuse by life tenant to reversioner— 
Until death of lessor.)|-—A lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lessee to pay rent to the Jessor, ** her 
heirs & »”* does not estop the 
lessee from showing that he has become 
owner on the leasor’s death.--THATCHER 
v, BOWMAN (1889), 18 O. R. 265.—OAN. 


881. 


390. 


396a. 


PART IJ. SECT. 4, SUB-SECT. 2.— 
CG. (a} if. 


Vol, XXX.—Landlord and Tenant. Cases 870a—503a. 


its terms doft.’s solrs. wrote on Deo. 29, 
1980, to pltf.’s solrs.: ‘‘We have now 
received our client’s instructions on the draft 
lease, & he is prepared to accept your client's 
alterations. e are, therefore, having the 
lease engrossed, & will forward you a counter- 
part for execution by your client in due 
course.” This was done, but deft. then 
refused to execute the lease, & on Jan. 24, 
1931, granted a lease of the premises to some 
one else. On Feb. 8, 1931, pltf. commenced 
proceedings for specific performance, or, 
alternatively, damages :—Held: there was 
no binding contract to grant a lease, as the 
expression ‘subject to the terms of a 
lease ’’ in the letter of Dec. 9, 1930, meant 
‘“‘ subject to the terms to be contained in a 
lease executed by the lessor.” It followed 
that even if deft.'s solrs. were the agents of 
deft. to communicate by their letter of 
Dec. 29, 1930, the fact that deft. had himself 
agreed to the terms of the lease, so that this 
letter was a sufficient memorandum of the 
agreement signed by the deft.’s duly autho- 
rised agents within Law of Property Act, 
1925 (c. 20), s. 40, there was no binding 
contract, because the result of the letter of 
Dec. 9, 1930, was that there could be no 
concluded agreement until the lease had 
been executed.—RAINGOLD v. BROMLEY, 
ares Ch. 307; 100 L. J. Ch. 337; 145 
ade 4 e 


Add, Annotation :—As to (1) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 


Add. Annotation :—Refd. Uawkesworth v. 
Turner (1930), 46 T. L. RB. 389. 


Letter purporting to enclose engross- 
ment-—-& engrossment.|—A prospective lessee 
having orally agreed to take a lease from a 
prospective lessur, a draft lease embodying 
the terms was approved by their respective 
solrs. By arrangement the engrossments of 
the lease & counterpart were then prepared 
by the Icssee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 
engrussment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart 
was enclosed to the lessor’s solr., & the 
engrossment of the lease to the lessee, who 
subsequently delivered it tu the lessor’s solr.'s 
messenger in exchange for the engrossment 
of the counterpart. Shortly after this the 
lessee, relying (inter alia) on Stat. Frauds, 
repudiated the oral contract :—Held: the 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral contract.— HORNER 





444, 
463a. 


470a. 


472a. 


476 e 


482. 


487a. ——— 


499. 


501. 


503a. 


v. WALKER, [1923] 2 Ch. 218; 92. J. Ch. 578 ; 
129 L. T. 782. 


Add. Annotation :—Refd. Flexman v. Corbett. 
{1930} 1 Ch, 672. 


——.|— Bowens v. Caton (1798), 4 Ves. 91 ; 
31H. R. 47. 


.]—PIltf. agreed to let certain premises 
to deft. for seven years, but no lease was 
ever granted. Deft. entered into possession, 
& subsequently, with pltf.’s consent, assigned 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft. for rent, the 
action being heard after the expiration of 
the seven years provided for by the agrec- 
ment :—Held: specific performance of the 
agreement could have been granted & the 
action was therefore maintainable.—GILBEY 
a Meee (1912), 106 L. T. 607; 56 Sol. Jo. 


—— ———.]|—ANON. (1718), 2 Eq. Cas. Abr. 
48; 22 BE. R. 42, L. C. 


Add. Annotation :—Consd. Ariff v. 
Jadunath Majumdar Bahadur (1931), 
T. L. R. 238, 


Add. Annotations :—Consd. 
Jadunath Majumdar Bahadur 
T. L. R. 238. Refd. Canadian 
Co. v. R., [1931] A. C. 414. 


-.]}—-Under an oral agreement, in 
1913, appit. leased to resp. a small piece of 
Jand in India. It was intended in due caurse 
to execute a lease in writing for five years, 
renewable every five years, & in anticipation 
thereof resp. erected substantial structures 
on the leased land. No lease was, in fact, 
ever executed. In 1922 applt. served notice 
to quit upon resp., asserting that resp. was 
a monthly tenant; & in 1923 a suit for 
possession of the land was instituted by 
applt. It was established that in 1918 resp. 
had notice that applt. refused to perform the 
terms of the oral agrcement of 1913 :—Held: 
the acts of resp. were all referable to the oral 
contract of 1913 whch was enforceable 
against appit. for a certain time. but resp. 
had allowed his right to enforce that contract 
to become statute-barred.—ARIFF v. RAI 
JADUNATH MAJUMDAR BaHaDuUR (1931), 47 
T. L. R. 238. 


Add. Annotation :—Refd. 
1926) 1 K. B. 446. 

Add. Annotation :—Refd. 
[1926] 1 K. B. 446. 
J—ALLAN v. BOWER (1790), 
OC. C0. 149; 29 EB. R. 459, L. C. 





Rai 
47 


Ariff v. Rai 
1931), 47 
acific Ry. 


Rye v. Purcell, 
Rye v. Purcell, 


3 Bro. 





Annotations :-—Distd. Brodie v. St. Paul (1791), 1 Ves. 326. 
Refd. Clayton vr. A.-G. (1834), 1 Coop. temp. Cott. 97. 


unless he was assured of the possession 
of a permanent right in 
that a the intention of pltf. was not 


the land, & 


pak (1928), I. L. R. 55 Calo. 1090.— 
IND. 


472i. Whether part pusormance 
Entry & expenditure with acquiescence 
of lessor.J|—Where there was a parol 
ppeeiient betweon pltf. & deft. to 
the effoct that pltf., would grant a 
permanent lease to deft. in respect 
of a piece of land, & where no lease 
was either executed or registered, 
but deft. was put into possession & 
erected structures thereon to pitf.’s 
knowledge, where itt appeared that 
pitf. must bave realised that doft. 
would not have constructed the same 


to grant such a loase it might reason- 
ably be expected that he would have 
objected to tho construction of such 
a building :-—Held: in a suit of oject- 
ment by the lessor, deft., not havin, 

obtained a lease in conformity wit 

Transfer of Property Act, 8. 107, read 
with Registration Act, 6. 4, could 
resist ejectment only if the case could 
be brought within the range of one or 
other of thore principles of equity 
which have been held to apply to this 
country.-—~ARIFF v. Jadu NaTH MAsJUM- 
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PART II. SECT. 6, SUB-SECT, 1. 


se. Kxtent of obligation. ]—The Indian 
law does not make a distinction in 
rinciple between the obligation of a 
essor & of a vendor, so far as regards 
the duty to give a good title, though 
the incidents of these different types 
of contract may be different as regards 
the obligation to give disclosure or to 
furnish proof thereof.—JYOTIPRABAD 
SINGH DEo v. H. V. Low & Co. (1929), 
T L. R. 57 Calc. 1189.— IND. 


Cases 547—1872a. ENGLIsH AND Empire Dicrest SuPPLEMENT. 


547. Add. Annotation :—Consd. Ladies’ Hosiery 750. Add. Annotation :—Consd. Jardine v. A.-G. 
& Underwear v. Parker (1929), 46 T. L. R. 438. for Newfoundland (1932), 48 T. L. R. 199. 


568. Add. Annotations :—As to (1) Refd. Ariff v. ; 
: : 884. Add. Annotation :—Refd. York Glass Oo. v. 
Rai Jadunath Majumdar Bahadur (1931), Jubb (1925), 184 L. T. 36. 


a ie at a ae be Ae Distd. Borman v. 
riffith, [1930] . 498. 
600. Add. Annotation :—Refd. Torbay Hotels v. 5458 — Fallure to perform condMion Pree eOy 
Jenkins, [1927] 2 Ch. 225. Moo. Ind. App. 170; 2L. T. 94; 8 W. BR. 
655; 19 E. R. 496, P. O. 
v. Wheeler, [1929] 2 Ch. 224. : 


6387. Add. Annotation :—Apld. Curtis Moffat, Ltd. 
689. Add. Annotation :—As to (2) Apld. Ourtis 864. Add. Annotation :—Refd. Re Gough (1927), 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224. 71 Sol. Jo. 470. 


Part I11.—Leases. 


981. Add. Annotation :—Refd. Palmer v. Crone 1872a. ——~ Destruction of premises—By fire.|— 
f1927] 1 K. B. 804. Deft. demised to pltfs. for three years a 
1082a. —-— J—Dvuckx v. Brappyiy (1824), piece of land with a factory on it, & pltfs. 
M‘Cle. 217; 13 Price, 455; 147 B. R. 1047. were to keep the inside of the factory in 
Annotation :—Folld. Doe d. Kettle v. Lewis (1830), 10 B. & repair, The agreement said nothing as to 
C. 673, the repair of the outside & as to insurance, 
1195a. -|—Sussex (CouNrESS) v. WROTH but gave plitfs. an option of purchase during 
(1582), Cro. Eliz. 5; 78 E. R. 272; sub nom. the term. Deft. insured the factory against 
Sussex (Countess) & Wortss Cass, 4 Leon. fire, &, on the occurrence of a fire which 
65. almost completely destroyed it, he received 
compensation from the insurance co. Pitfs. 
then gave notice of the exercise of their 
option of purchase & paid a deposit, but 
deft. declined to reinstate the walls & roof, 
& alleyed that in exercising the option pltfs. 
had to take the property as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase, deft. 
counterclaimed for specific performance :— 
Held: since at the date of the exercise of the 
option pltfs., to the knowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pitfs. were entitled to a return of their 
deposit, & the counterclaim for specific 
performance failed. — LONDON HoOLEPROOF 
Hosiery Co., Lrp. v. PADMORE (1928), 44 
T. L. R. 499, 0. A. 





"1197a. ~.|—SLOCOMB v. HAWKins (1612), Yelv. 
222; 80 BE. R. 145; sub nom. SHECOMB v. 
HAWKINS, Cro. Jac. 318. 

Annotations :—Consd. Berry v. White 
Refd. Mun v. Baylies (1673), Freem. K. 
v. Loveday (1697), 1 Com. 37. 

1225a. ——.]—ANON. (1553), 

95, pl. 487; 73 KB. R. 895. 
1258. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw U. ©. & Denton U. C., [1923] 
Ch. 763. 
1295. Add. Citation :—sub nom. R. v. HaAstTinas 
Poor Law UNION GUARDIANS, 13 L. T. 362. 
1313. Add. Annotation :—Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 


1855. Add. Annotation :—Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 


(1662), O. Bridg. 82. 
B. 340; Winter 


Bro. N. C. 








PART II. SECT. 8, SUB-SECT. 1.—- PART Il. SECT. 8, SUB-SECT. 2.— SToraGEe, LTp. (Man.), [1926] 
C. (a). A. (6). D. L. R. 1167; (1920) 3 W. W. R. 
sf. Valuation of furniture. }—W ALKE pi. To set off money paid under 3 Ww revsd.,(1928] 1D. L. R.12; [1927] 
v. KELLY (1871), 24 0. P. 174.—CAN. agreement against damages.|—-On the 3 W. W. It. 665. 


PART It. Ee cies 1— 
(p). 


814 ii. Right of party to waive 
condition in his favour, }—PARAMOUNT 
THEATRES, LTD. t BRANDENBERGER, 
{1923} 4 D. L. R. 56738; 62 OL. R. 
579.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
A. (b) i. 








m tf. Breach due tu former tenant 
holding over.|}—Defts. leased to pltfs. 
premises for a term of five years com- 
mencing Sept. I, 1928. he T. co. 
refused to vacate the premises, con- 
tending that they were in possession 
under an oral lease, & an action was 
brought by the T. co. which fatled & 
was dismissed ; but it war not until 
Sept. 7, 1929, that the present pltfs. 
obtained possession under their lease ; 
& this action was brought to recover 
damages suffered by reason of the 
delay. Dofts. brought in T. co. as 
third parties :-—Hrld:  pitfs. were 
entitled to sueceed & to recover more 
than nominal damagea.— REGENT 
LaILons, LTD. vp, MCARTHUR, [1931] 1 
bk L. R. 492; 66 Q. L. R, 169. 


e, 


aed 


breach of a contract, forfelture does not 
attach, in the absence of a stipniation 
therefor, to money handed over, not 
arn a deposit to bind the bargain, but 
merely as a part payment under the 
contract; but the party to whom the 
money was paid is entitled to have set 
off, as against the claim for the return 
thereof, whatever sum he may be 
entitled to as damages for the breach.— 
Ena CHow vv. BALFrour, [19238] 83 
D.. R. 6083 [1923] 2 W. W.R. 158; 
22 Sask. L. R. 556.—CAN. 


PART HII. SECT. 1, SUB-SECT. 6. 


sg. Unincorporated body-—Hffert of 
lease to.}~—A lease cannot be made to an 
unincorporated body by name, & any 
attempt to do so Is nugatory. The 
utmost effect that can be given to such 
an attempted lease is to construe it 
as a lease to the members of the body 
as the membership existed at the date 
of the agreement.—HENDERSON vv, 
TORONTO GENERAL TRUSTS COKPN,, 
{1923] 3 D. L. R. 411; 62 0. L. BR. 
3803.—CAN. 


972 v. ———. WILLIAMS MACHINE 
Co. OF WINNIPEG, LTD. v. WINNIPEG 
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PART III. SECT. 6. 

ni. ** Rivhts, liberties, privileges 
& appurtenances.”’)-— Held: to pasa 
the right to advertise premises by 
means of a man standing with an 
advertisement board at the entrance to 
an arcade.—HENRY, LTv. v. M‘'GLADE, 
[1928] N. 144.—IR. 


PART III. SECT. 12, SUB-SECT. 1.— 
B. (a). 


1878 i. Presumption of exerciac.|— 
Canvuac v. ScoTr, Canuac v. ERLE 
(1872), 22 C. P. 651.— CAN. 


PART III. ena 1s) SUB-SECT. 1.— 








a i. J—An agreement to leaso 
made betwecn deft. ax lessor & plitf. as 
lessee contained an option to purchase 
of which tho following are material 
portions: ‘*‘ & it is hereby declared & 
agreed that if the lessee at any time 

rior to the expiration of the term 
ereby granted shall give to the lessor 
one month’s notice in writing that he 
desires to purchase the frechold of the 
said land hereby demised the lessor on 
or before the expiration of such notice 
er the said demiged 


Vol. XXX.---Landlord and Tenant, 


Cases 1469 —1578. 


Part |V.—Underleases. 


1469. Add. Annotation:—Refd. Melzak v. Lilienfeld, 
[1926] Ch. 480. 


1470. Add. Annotations :—As to (2) Apld. Flexman 
v. Corbett, [1980] 1 Ch. 672. Refd. Melzak v. 
LiJienfeld, [1926] Oh. 480. 


1514. Add. Citations:—95 L. J. Oh. 805; 135 
L. T. 146. 


1526a, Underlessee of sub-term in mort- 
gaged premises—Covenant for further assur- 
ance in mortgage—Underlessee entitled to 
conveyance of legal estate—Law of Property 
are 1925 (c. 20), Sched. I., Part Il., paras. 8, 
6 (d .|—A. in 1926 had become entitled to a 
sub-term in certain mortgaged leasehold 
premises acquired by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mtgee. his exors. administrators & assigns 
(inter alia) for further assurance of the 
nominal reversion in the three outstanding 
days in the head lease, thereby mortgaged, if 
required. In the head lease were certain 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone jnto possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 


Part V.—-Agreements 


1569. Add. Annotations :—Consd. Jameson 


there had been a breach of the covenant to 


repair contained in the head lease & claimed 
(inter alia) damages against A. It appeared 
that the nominal reversion in the h lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It was alleged, however, by 
pitf., that having regard to the fact that A., 
by reason of the covenant for further assur- 
ance contained in the mtge., was a person 
“entitled to require a legal estate to be con- 
veyed to or otherwise vested in him ” under 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part ITI., para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part I1., para. 6 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease :—Held : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. I., Part I., paras. 3 & 
6 (ad), as a person entitled to require a legal 
estate to be conveyed to or otherwise vested 
inhim; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1926 
(c. 11), enabling persons to disclaim the vesting 
of any legal estate affected by onerous 
covenants.—PEACHY v. YOUNG, [1929] 1 Ch. 
449; 98L. J. Ch. 237; 140 L. T. 608. 


Collateral to Leases. 


Kinmell Bay Land Co. (1931), 47 T. L. R. 1578. Add. Annotation :—Refd. Re Savile Settled 


re Apld. Miller v. Cannon Hill Estates, 
., [1931] 2 K. B. 118. 


premises to the lessee,”’ etc. The notice hes -laws converting the greater part 
the area occupicd by the fishings 

into a danger zone for the purposes ror 

acrial gunuery & bombing practice. 

The bye-laws provided that practice 

y owd take piace within the zone four 

throughout the year, & from 


of his desire to exercise the option was 
given by pltf. to deft. on Nov. 27, 
1928. The term of the lease expired 
on Dec. 1, 1928 :—Held; the option 
required for its exercise that one 


onthe: s notice thereunder should be days a wee 


Estates, Savile v. Savile, [1931] 2 Ch. 210. 


terma of agreement—-Lease executed 
anicr order for specifle performance.j\— 
Where a lease has been executed under 
an order of ct. for the specific per- 
formance of an agreement, the party 
obtaining euch lease is not estopped 
proving that conditions & 


piven at a time to expire within the 
erm of the lease & this condition, 
which must be strictly construed, not 
huving been complied with there was 
no binding contract o sale.— GARDINER 
v. FLUX, [1929] N. Z L. R. 697.—N.Z. 


PART III. SECT. 12, SUB-SECT. 1.—C. 


gi. ** Balance to be 
arranged.”"}—Ano od ap given the lessee 
of a hotel to purchase it within a year 
for $45,000: $15,000 cash & “the 
balance to be able Se held i be 
unenforceable because incom Rove 
McSor.ey v. MURPHY, (ga) 4 2. L. R. 
790; (1928} 3W. W.R. 589: 40B.C. R. 
403; affd. sub nom. Murpry v. Mc- 
SorLEY & Prince EpwaRp HOTELS, 
Fleas D. L. R. 247; & OC. R. 








PART Ill. SECT. 13, SUB-SEOT. 1.—A. 
sk. Premises no longer available for 
purposes contemplated.|—-A fishery co. 

were the tenants of salmon fishings 

under a lease for nineteen fishing 
seasons. During the currency of the 
lease, the President of the Air Counail, 
acting under statutory powers, made 


that, during practice, no person might 
enter the zone, or bring thereon any 
vehicle, animal, vessel, aircraft or 
thing, & penalties were Imposed for 
contraventions of the bye-laws. The 
effect of a due observance of those 
eb aaesey would be to render the fishings 

cepene of possession for the purposes 
a the lense, & although bombing & 
firing pi ‘actice had taken place only on 
\® portion of the days reserved, the 
fishery co. had not attempted, ‘since 
the bye-laws were poe to 
excreise their right of fishing. In an 
action by the fishery co. against their 
landlord for déclarator that they were 
entitled to abandon the lease :—-Held : 
as the effect of the bye-laws was to 
cause total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of the aperen = he was bound to 
do, rdingly, pursuers were 
entitled to a. abandon the lease. rare 
SALMON Co. v. SprEpDIE, [1929] S. C. 
(Ct. of Soss.) 593.—SCOT, 


PART III. SECT. 18, SUB-SECT. 2. 
sl. Zerms introduced differing from 
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covenants have been introduced into 

it different from those which were 

contained in the original peed — 

ee v. KENNY (1817), 1 Nfld. 
L. R. 3.—NFLD. 


PART IV. SECT. 3, SUB-SECT. 1. 


1435 fil, ——.|—Brsoy Lan SEAL 
©. BENARASIDAS KNANDELWAL (1927), 
I. L. R. 54 Calo. 948.—IND 

1435 iv. .] —Under Transfer of 
Property ‘Act, 1882, having regard to 
8. 105 & s. 108 (J), an underilease for 
the entire residue of the under lessor’a 
term ro aearr in the absonoce of a 
contract to the contrary, as an under- 
lease, & does not, as ordinarily under 
ingiiah law, constitute an assignment 
of the lease.—HUNSRAJ v. BREJOY LAL 
ao (1978). 567 L. R. Ind. App. 110, 


sete 





PART IV. SECT. 5, SUB-SECT. 2. 
1471 i. pede what covenants underlessee 


bound—U sual ag ee of 

licensed hi MOGARRITY +4. 

yreitae AY $37) 7, RR. N. aE aa 217; 
N.. 61.~—AU 


Cases 1600—1758a. ENGLisH anp Empire Diagst SUPPLEMENT. 


Part VI.—Licence. 


1609. Add. Annotation :—Refd. Peech v. Best 
(1930) 99 L. J. K. B. 537. 

1611. Add. Annotation :—Refd. New Liverpool 
Eastham Ferry & Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Ltd. (1929), 
142 L. T. 349. 

1643. Add. Annotation :—Refd. L. 0. C. v. Hackney 
B. O., [1928] 2 K. B. 688. 

1650. Add. Arnotlationa :—Refd. Obaplin v. Smith, 
[1926] 1 Kk. B. 198; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 

1651. Add. Annotation :—Refd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

1658a. —-—-.]---GEE v. HAZLETON, No. 
post. 

1657. Add. Annotation :—Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1664a. Acquiescence.|}—Whether any & what 
restrictions exist on the power of a licensor 
to determine a revocable licence to oveupy 
land depends upon the circumstances of each 
case. In 1926 the Crown proceeded against 
applts. aiecitis that poles, carrying telegraph 
wires, which they had erected on the roadway 
of a Canadian Govt. railway, were a trespass 
thereon, & claiming damages; alternatively 
the Crown claimed a declaration of applts.’ 
rights, if any. As to the main section of the 
telegraph line, the poles, as they stood in 1926, 
had been erected upon the roadway between 
1905 & 1910 without leave or licence. As to 
two branch lines, the poles had been erected 
in 1893 & 1911 respectively, in each case 
while an agreement was in negotiation though 
no agreement was eventually concluded. 
The whole telegraph line, which was about 


7041b, 


1677a. 


1694a. 


since prevented them from being so regarded ; 
in the case of the branch lines, it was to be 
inferred that the poles had been erected by 
licence ; (2) the licence was revocable in the 
absence of any facta from which a contract 
that it should be irrevocable could be implied ; 
(3) having regard to the circumstances, the 
licence could be revoked only by a notice 
determining it upon a specified future date 
such as would give applts. sufficient time, 
not only to remove the poles & wires, but 
also to arrange for erecting them elsewhere. 
—CANADIAN Paci¥Fic Ry. Co. v. R., [1931] 
A. C. 414; 100 L. J. P. C. 129; 145 L. T. 
129, P. C. 

-}-—CANADIAN Paclric Ry. v. R., 
No. 1664a, ante. 








1682. Add. Annotation :—Refd. Messager ». British 


Broadcasting Co. (1927), 97 L. J. K. B. 251. 


1685. Add. Annotation :-—Refd. Canadian Pacific 


Ry. Co. v. R., [1931] A. C. 414. 


1686. Add. Annotation :—Refd. Candian Pacific 


Ry. Co. v. R., [1931] A. C. 414. 


1693. Add. Annotation :—Refd. Walton Harvey, 


Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Ch. 274. 


1694. Add. Annotation :—Consd. O’Cedar v. Slough 


Trading Co., [1927] 2 K. B. 123. 

Use of Government railway roadway 
for telegraph poles.]—-CANADIAN Paciric Ry. 
Co. v. R., No. 1664a, ante. 





1700. Add. Annotation :—-Refd. Walton Harvey, 


Ltd. v. Walker & Homfrays, Ltd., [1931]} 1 
Ch. 145. 


1705. Add. Annotation :—Refd. Johnson v. Clarke, 


[1928] Ch. 847. 


500 miles in length, was used by the public | 479g, Add. Annotation :-—Retd. Gee v. Hazleton, 


as well as by applts.:—Held: (1) on the 
facts, at the date of the proceedings all the 
poles were on the roadway with the licence 
of the Crown. Although applts. had 
originally been trespassers in respect of the 
main line poles, many years’ acquiescence & 
a claim to the payment of rent, had long 


PART VI. SECT. 2, SUB-SECT. 2. 


r i. .1—-New Brunswick & 
Nova Scotta LAND Co, v. KIRK (1849), 
6 N. B. RR. (i AML) 443,.—CAN. 

r fii, —-—.]}-—Duconpnu v. Duruvy 
(1883), 0 ANP: Cas. 150; 53 L. J. P. C. 
12 . at L. : a 129, P, C.--CAN. 

a i, ——.}—-RUTYER v, ORDE (B. C.) 
eas 8. C. R. 658; 49 D. L. R. 





of two theatre buildings, entcred into 
an ugreoment with the 
operation by It of the theatres. The 
agreeinent contained no words of 
demise or grant, no 
exclusivo occupation, & did not pur- 
port to confer upon the P. co. any 
estate or interest in the land upon 
which the buildings stood :-—Held: 
notwithstanding the use of the word 
—CAN ‘“‘yent " in the agreement, & notwith- 


P. co. for the 


provision for 


[1932] 1 K. B. 179. 


1711. Add. Annotation :—Refd. Salisbury House 


Estate v. Fry (1929), 98 L. J. K. B. 722. 


1728. Add. Citation :-—2 C. L. R. 1449. 
1758a. ———.]—-Hounrt v. COLSON (1833), 8 Moo. & 8S. 


sl. Agreement for supply of service 
station equipment.}—By an agreement 
ed stad to be a lease A. demisad to 

. the exclusive privilege of installing 
oil & gasoline dispensing equipment in 
the service station owned by A., for 
five yeurs at arent. Lessee lent lessor 
$3,500 secured on service station & 
also the equipment. Lessor agreed to 
purchase all oil, gasoline, ete., from 
leasee :—~Held ; & licence, not a lease. -—- 


aii, ——-.}— Royal BANK OF CANADA 
vo KR. (1921), 62 8. CG R. 3813; 68 
D. L. HK. 23.—CAN. 

a ili, ——.}-—O’BRIEN v. R., {1927] 
20D. L. R. 1139.—CAN. 

aj. Ayreement tw displuy advertisements 
in movable frames on spaces in post 
offices.jJ—Held: not o lease, but a 
licence to use the espaces.~U. K. 
ADVERTISING Co. v. LasGOW BaG- 
a LAUNDRY, ({1926] 8. C. 303.— 


sk. Agreement or operation of 
theatres, |}— Dofts., the lessees from pltfs. 


standing that it provided for exclusive 
management by the IP. co., the agree- 
ment was not to be regarded as a lease 
but merely as a licence; & pltfs. were 
not ontitied to forfeit the lease to defts. 
for breach of the covenant therein 
contained not to assign or sublet 
without leave. To be a lease, a 
document must confer a right of 
exclusive occupation.— BROCKVILLE », 
Dossrn & Rrrentn, BROCKVILLE ». 
PaRaAMOUNT THEATRES, Lrp., BRocE- 
VILLE v. Dosrin, KRitcuin & Para- 
MOUNT THEATRES, LYrp., (1929) $3 
D. L. R. 583; 64 0. L. R. 75.-—CAN. 
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Citixs SERVICES OIL Co. vo. PauLny, 


PART VI. SECT. 4. 


1665 ii. ——— —-—.}—-MAcLAREN Co. 
® ELEC. REpuUcTION Co. (Can.), [1926) 
4 D. L. R. 593.—CAN. 


PART VI. SECT. 5, SUB-SEOCT. 1. 


1669 iv. ee ——~——, }~BLDER v. 
BANNISTRR, (1860) 8 Gr. 257.~—CAN, 


Vols. XXX, & XXXI-—Landlord and Tenant. Cases 1788a—2011a. 


Part Vil.—Premises Inclu 


1788a. Garden not included.]—ANON, (1561), 
Moore, K., B. 24, pl. 82; Dal. 29, pl. 5; 72 
E. R. 415. 

1788. Add. Annotation :—-Refd. Callard v. Beeney, 
[1930] 1 K. B. 353. 


1810a. ——— Liberty of passage for pipes—Extent 
of right.J—Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation ‘“ excepting & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the gg the passage of gas water 
& other pipes & electric wires through the 
demised premises & the free running of water 





ded in the Demise. 


& soil in & through the pipes connected with 
the demised premises.’”’ In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parta of the 
premises pltf. conducted pipes from her 
premises through deft. co.’s part. of the 
premises. Deft. co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes :—Held: the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises.— 
TaYLor v. British Lega. Lire ASSURANCE 
Oo. (1925), 94 L. J. Ch. 284; 183 1. T. 458; 
23 L. G. R. 685, C. A. - 


Part VIll——Nature, Creation, and. Duration of Tenancies. 


1825. Add. Annotation :—Refd. Ladies Hosiery & 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 804. 

1848. Add. Annotation :—As to (1) Consd. Taylor 
v. Twinberrow, [1930] 2 K. B. 16. 

1848. Add. Annotation :—As to (2) Refd. Lowther 


increased :—Held: on the true construction 
of the agreement R. was merely a tenant 
from year to year.—JOHNSON v. CLARKE, 
[1928] Ch. 847; 97 1. J. Ch. 337; 139 L. T. 
552; 72 Sol. Jo. 556. 


v. Clifford, [1927] 1 K. B. 1380. 1982. Add. Annotation :—-Consd. Ladies Hosiery 


1968. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 

1975a. Duty of tenant from year to year—To use 2011 
premises in tenantlike manner.| — A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end ofthe tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion..—_MARSDEN v. 
Epwarp Heyes, Lrop., [1927] 2 K. B. 1; 
96 L. J. K. B. 410; 136 L. T. 593, C. A. 

1978a. ——— Option to take lease ‘‘ for any term 
suitable to ’’ occupier.]|—Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 & signed by the landlord, purporting to 
give R. an indefinite option of purchase, & 
alternatively an option to take a lease of the 
propery for any term suitable to R., & an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 


& Underwear, Ltd. v. Parker, [1930] 1 Ch. 
304. 

a. .j—By a lease of 1838, land at the rear 
of four houses, numbered 16, 18, 20, & 22, 
was leased for a term ending Sept. 29, 1923, 
& by an underlease of 1906 was sub-let to J. 
till May 9, 1923. By an agreement of 
Oct. 10, 1914, J. let it to P. for three years 
from Oct. 12, 1914, at a rent of £2 a week, 
payable weekly. On the land, & extending 
along the rear of Nos. 16, 18, & 20, was a 
shed, in which P. carried on the business of 
a general dealer until 1923, when he assigned 
the business to his wife & thereafter managed 
it for her. In 1919 pitf. co. took an assign- 
ment of the land behind Nos. 16, 18, 20, & 
22 for the rest of the term comprised in the 
lease of 1838, subject to the underlease of 
1906. On July 8, 1920, the Midland Bank 
acquired the leasehold reversion imme- 
diately expectant on P.’s tenancy under the 
agreement of 1914: & on Oct. 6 in the 
same year pltf. co. acquired No. 18 & the 
land behind for fifty years from Sept. 29, 





PART VII. SECT. 1, SUB-SECT. 2.—B. in sect. 22 (6) & sect. 31 of the Suldier’s difioned, among other things, that O, 
pie i. What ie appurt a to house Sattlemnont nts da a spectal statutory & D. should reside on a certain lot of 
bet: - 


or messuage-—Not tenancy at will, & is not 


the tenancy land so long as they conducted them- 


ween : Pee 
: ; at will known to the common Jaw; it selves in a manner agreeable to A.: 
front d street. }—REtp v. Minico, eee is @ modified or conditional tenancy at 


eld: no notice or demand was 
1D. L, BR, 935; 59 0. L. R. 579.--CAN. yin After the notice has been given, necessary before b gtectment. 
the settler. if ho remains on the Jand, TISDALE v. TispaLe (1860), 10 OG. P. 


PART VIII. SECT. 4, SUB-SECT. 1.—A. becomes merely a tenan 


will.-- 106.—CAN 


t at : 
ad. Under Soldier's Settlement Act.} MCCLELLAN v. ht., Pa ee { x 18; PART VIII. SECT. 5, SUB-SECT. 1. 


é JR.617; 4 DT. RB. 
—The Soldier’s Settlement Board Se a 8. C. R. 61 a 1646-1, <u Pivihaay ander cee 


entered into an agreement with McC. 
for the sale of land to him as authorised 


ment for sale at price payaoile by % - 


mee, eiture for non-pay- 
by the Act. This ment, & the PART VII. SECT. 4,SUB-SECT.1.—D. ™ents—After forf 
Act itself, provided that such agrce- 4855 ili. —Dow d. Purpy ». ee aig OAR Moore (1864), 14 


ment could only be cancelled for  pyrmes (1838), 2 N. B. H. (Ber.) 530.— 
CAN. 


default by the settler to comply with 
the terms thereof, & in the case of land 


upo 

settler thirty days’ natice of its inten- 

tion to Reecind raid agreement :—- 1884 vil. -—-—~ ——.} -—A 
Held: the tenancy at will, mentioned to B. his bond in 
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PART VIII. SECT. 5, SUB-SECT. 2. 
sl. dection for Against 


a essed } I 
7 n &. attor the Board giv! ag to the PART VIII. bias & sue 2.— landlord—Removal of roof by landlord.) 


—Held: damages not recoverable.— 
. having Hasrinos v. LKOnipas, [1927] 8. R. Q. 
£2,500, con- 389: 21 Q. J. P. 156.—AUS. 


Cases 2011a—2160a. ENGLISH AND Empire Diaest SUPPLEMENT. 


PART VIII. SECT. 6, SUB-SECT. 2.— 
B. (b). 


2034 x. 
CarE BRETTON ELEC 
D. L. R. 683; 58 N. 


304; 99 L. J. Ch. 201; 142 L. T. 299; 46 
T. L. R. 171, 0. A. 
Sty mada s—Consd. Swift v. Ambrose (1931), 47 T. L. R. 


1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land & the shed, 
p ying rent first to J., &, after Mar. 1928, at 

.8 direction, to the Midland Bank, which, 
in 1925, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. which 
did not result in a concluded agreement. 
In Sept. 1928, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, & at the same time 
their solrs. wrote to pltf. co.’s solrs., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pltf. co. refused to grant a lease 
of the land, & in Apr. 1929, commenced this 
action, claiming a declaration that it was 
entitled to thetand, & alleging that deft. P. 
was at most a weekly tenant :—Held: by 
MAUGHAM, J. (a) mere continuance in posses- 
it by one eres ie oe as prac 
under a legal title, wi e consent of the as + 

rson who has become the landlord, may 2058. Add. Annotation :—Refd. Taylor v. Twin 


. berrow, [1930] 2 K. B. 16. 
ead to the inference of a consensus that the , : ; 
one so continuing shall be a yearly tenant, 2078. Add. Annotations :—Consd. Swift v. Am- 


but on the facts a consensus that P. should brose (1931), 47 T. L. R. 594. Refd. Lowther 

become a yearly tenant of pitf. co. could not v. Clifford, [1927] 1 K. B. 130. 

be inferred; (b) the inference of a tenancy 2079. Add. Annotation :—Refd. Rye v. Purcell, 

from year to year, which is drawn from the [1926) 1 K. B. 446. 

payment of rent by a tenant after the expira- 2080. Add. Annotation :—Refd. Lowther v. Clifford, 

tion of his tenancy, ought to be drawn only | [1927] 1 K. B. 130. 

when such payments are by reference to & 9999, Add. Annotation :—Retd. Rye v. Purcell, 

yearly rent, & P.’s payments of £2 a weck [1926] 1 K. B. 446 

rent to J. or the Midland Bank, after the | oq. Witationa :-——- Del i 19261 1 K. B. 185 & 

expiration of the term granted by the agree- "add 10977 a xX 3 Nt Lo I. P. 113: 94 

ment of 1914, were not so paid; by the | L a oat ele 2 ns ree aoe 

AS coe ane Wale is tis 3 Add. Annotation :—Refd. Mansfield v. Robin- 

giving rise ie he oe of ae & | Gi re o a te ee r 

tenant, it idi t i 2101. : nnolation :— ‘ 
Pei Pete ta) BEER PRG) Gea Clifford, [1927] 1 K. B. 130. 


whether, if there had been such a consensus, | 
it would in law have created a yearly or | 2150a. Demise to two & their children—-Whether 


a weekly tenancy.—Lapiges’ HOosIERy & | after-born children entitled.| STEVENS v. 
UNDERWEAR, Lip. v. PARKER, [1930] 1 Ch. © LAWTON (1588), Cro. Eliz. 121; 78 E. R. 379. 


2042. Add. Annotation :—Consd. Swift v. Ambrose 
(1931), 47 T. L. R. 594. 
2042a. —-— —-—- Payment of rent after expiration 
of renewed tenancy.|—Pltf., by an agree- 
ment dated Mar. 5, 1928, let a flat to deft. 
from that date until Mar. 3, 1929, with an 
option to renew the tenancy for a further 
period of one year. Deft. exercised the 
option, & on the expiration of the renewed 
tenancy on Mar. 3, 1930, remained in occupa- 
tion of the flat & continued to pay the rent 
reserved by the agreement, but no definite 
arrangement was arrived at between the 
partics as to the terms on which deft. occu- 
pied :—Held: in these circumstances a 
tenancy from year to year was created by 
implication of law & deft. continued liable to 
pay rent until the determination of the 
tenancy by a pepe notice to quit.—Swirr 
v. AMBROSE (1931), 47 T. L. R. 604. 


Lowther vv. 


the original tenancy which will be 
incorporated into the terms of tho 

early tenancy created by the tenant 
holding over after the expiration of the 
R., [1930] Ex. C. R. 


deed to the lands in question. The 
Crown returned the cheque & refused 
to convey the land for the sum offered, 
hence the present petition of right :— 
Hield: the option to purchase con- 
tained in the lease in question herein, 


——-~.}-—~HAMBURG 1. 
Co., [1926] 4 


S. R. 341.—CAN. lease.— TORMEY v. 


20384 xi. ——- -——-.J]—SIURDEEF v. 
MERRITT (1848), 5 N. B. R. (3 Kerr) 
641.—CAN. 


PART VIII. SECT. 6, SUB-SECT. 4.— 
A, (a). 





2101 i. As to option to pur- 
chase.}—A Crown loase provided that 
the lessee npon paying a certain stated 
sum would be entitled to a conveyance 
of tho lands in fce simple. The lessees 

alled to renew their lease but held 
over. In 1927, the present occupants 
sent the Crown a cheque for the amount 
mentioned in the lease & requested a 


being unlimited as to time, was there- 
fore inoperative & void because of tho 
rule against peo & was not 
excreisable. he tenant who holds 
over with the consent of the landlord 
becomes a tenant from year to year & 
holds upon the terms created by the 
lease, so far as they are applicable to 
a tenancy from year to year. An 
option contained in a lease to purchase 
the reversion & so destroy the tenancy 
Is not one of the terms of the tenancy ; 
it is a provision outside of the terms 
which regulate the relations between 
the landlord as landlord, & the tenant 
as tenant, & is not one of the terms of 
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PART VIII. SECT. 6, SUB-SECT. 5.—-A. 


sm. Agreement to purchase—Agrce- 
ment not carried out.j}—Held: the 
tenancy wus not  determined.— 
CROSKILL tv. WorrTmMan (1863), 10 
N. B. R. (5 All.) 648.—CAN. 


PART VIII. SECT. 9, SUB-SECT. 3. 


en. Sub-lease for life d& years.J— 
Held: the term of years was 
reversionary & not concurrent, & 
began to run when the life died.— 
gaa ag M‘GoLDRICK, [1927] N. I. 
2 . e 


Vol. XXXI.—Landlord and Tenant. Cases 2242— 2306c. 





Part IX. 


2242. Add. Annotation :—Consd. Swift v. Ambrose 
(1931), 47 T. L. R. 594. 


2243. Before this case, for “ See, now, Law of 
Property Act, 1925 (c. 20), s. 145,” read 
Ss nee now, Law of Property Act, 1922 (c. 16), 
s. — 

2268. Add. Annotation :—Refd. Ourtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


2282a. a . THEED (1787), 2 Bro. 0. C. 
248; 29 E.R. 135, L. C. 

Annotations :—Consd. White ce. White (1804), 9 Vos. 654. 
Expld. Allan ». Backhouse (1813), 2 Ves. & B. 65. Consd. 
Shaftesbury Earl v. Marlborough Duke (1833), 2 My. & K. 
111. Retd. Bradford v. Brownjohn (1868), 37 L. J. Ch. 





2282b. ~.]—-KEMPTON v. PACKMAN (1790), cited 
in 7 Ves. at p. 176; 32 E. R. 72. 

2286a. ——- ——-.|-KEIR v. RosIns (1838), 2 
Jur. 773. 

2287a. +] —GREENWOOD v. EVANs (1841), 


4 Beav. 44; 49 BE. R. 254. 


Annotations :— Apld. Jones v. Jones (1846), 5 Hare, 440. 
Expld. Hudleston . Whelpdale (1852), 9 Hare, 775. 
dg. Hayward v. Pilo (1870), 22 L. T. 893; Bute (Marquis) 

v. Ryder (1884), 53 L. J. Ch. 1090. 


SEcT. 5.-~TENANCIES OF BUSINESS PREMISES. 
See Landlord & Tenant Act, 1927 (c. 36). 


2306a. Application for new lease—Time for— 
Extension of time—Jurisdiction of county 
court.|—-Under the rules of procedure made 
under Landlord & Tenant Act, 1927 (c. 36), 
a county court judge has no jurisdiction to 
grant an extension of time to a tenant who 
desires to make application to the court for 
a new lease at a time later than the time 
prescribed by sect. 5 (1) of the Act.— 
DoNnEGAL TWEED Co., Lip. v. STEPHENSON 
(1929), 98 L. J. K. B. 657; 141 L. T. 262; 
45 T. L. R. 503 ; 73 Sol. Jo. 367; 93 J. P. Jo. 
380, D. C. 

23806b. —- Service of notice before Act in 
force—Effect of.|—A tenant whose tenancy 
expired on Mar. 25, 1929, sent on Mar. 23, 
1928, a notice in the prescribed manner by 





Renewal of Tenancies. 


registered post to his landlords requiring 
them under sect. 5 of above Act, which Act 
came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in lieu of 
claiming compensation under sect. 4 of the 
Act. In the county ct. the judge took the 
bie tatheg that the notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been affirmed 
by the Div. Ct., pltf. appealed :—Held: 
the landlord having in his possession on the 
day when the Act came into force a notice 
containing all the requisites for a proper claim, 
& that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim.—DoBBIN v. OGDEN (1929), 98 L. J. 
K. B. 321; 141 L. T. 51; 45 T. L. BR. 349; 
73 Sol. Jo. 190, C. A. 


2306c. Who may apply—Receiver for de- 
benture holders—Notwithstanding liquida- 
tion.]—A co. was the lessee of certain premises 
under a lease expiring on June 24, 1930. In 
1925 the co. issued a debenture by which 
it charged all its undertaking & all its 
property, present & future, including its 
uncalled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under Landlord & 
Tenant Act, 1927 (c. 36), s. 5, requiring them 
to grant to it a new lease of the premises. 
In July, 1929, the debenture holders in 
exercise of the power on that behalf in the 
debenture appointed a receiver of the pro- 
erty & assets therein comprised. The 
ndiords having failed to comply with the 
co.’s request for the grant of a new lease the 
receiver on Sept. 23, 1929, commenced an 
action in the county ct. in the name of the 
co. to obtain the grant of a new lease. On 
Oct. 15 a compulsory order was made to 
wind up the company & a liquidator was 
appointed. At the hearing in the county ct. 
preliminary objections were taken on behalf 
of the landlords: (a) that an order having 
been made to wind up the co. the receiver 


PART IX. SECT. 2, SUB-SECT. 1.—B. _ se xe after transfer of lease- sq. Notice of exercise of option—To 

2159 sv. ./-A_ covenant to hold interest to’ others.)— Jocesn whom given.}—A clause in defts.’ sub- 
renew runs with the land, & can bo CHANDRA Roy v. ANNADA CHaRAn _ lease, which was for two years, gave 
specifically enforced by the assignee of CHAUDHURY (1926), I. L. R. 53 Calc. them an option for a further period of 


a portion of the holdiug.—SECRETARY 
oF STATE FOR INDIA IN COUNCIL 
vw. VOLKART BROTHERS (1926), [. L. 


590.— IND. 


three years at a named rental, “‘ three 
months’ notice in writing to be given 
in the event of this option bein 


R. 50 Mad. 595.— IND. PART IX. SECT. 2, SUB-SECT. 6. —cxercised.”” In the head lease to R. & 
sp. Renewal by former pariner.J— Co. it was rovided that the lessors 
PART IX. SECT. 2, SUB-SECT. 3. Held: the lease was held in trust for Should appoint & kecp some person 


n i, -——~—.J]—Whore 2 renewal clause 
in a leaseconfers on the lessee tho right 
to obtain from tho lessor on the exp 
of the old term, 


271.—-CAN 
but not until then, 





the rere he Ta v. QUONG, 
tip271 3 bD. L. R. 128; (1927) 8. C. R. 


residing in the city of T. where the 
buildiug was, ‘“‘as thoir agent, to 
whom the lessees may pay their rent 
& give all notices, & who will be 


d : authorised to receive applications for 
Ge grant ot 4 oom im Arges PART IX, SEOT. 2, SUB-SECT. 0—A. § ant all legal gongs, alter 
cannot, during the currency of the lease, 2200 v. - Agreement indefi- ee 30, ery iene bed perenne y t the 
grant a new lease, compel the lessee to «3 D. L. R. 64; 62 0, L. R. 257.—CAN. Staten: & to B of the cit oft “ their 
accept it, even though the latter may t.? tice of their election t 
have given notice of hig intention to ri, —-— —-— .}-~A lease of a house SAE ee tonanta for the further 
Brorcins hie waht of | renewals &  consulting-rooms contained a continue as tenants for the er 


KENNEDY v. BERRYMAN, [1925] N. Z. 
L. R. 178.—N.Z, 


PART IX. SECT. 2, SUB-SECT. 5. 


2181 v. -—-——.] -—~ SEORETARY or 
STATE FOR INDIA IN COUNCIL v. VOL- 
Karr Brotuers, No. 2159 v, ante.— 


2184 i. Representative on lessee— 
{1927] 4. D. L. R. 845.--CAN. 


purchased :— 
of the premises, 


r ii. 


covenant for renewal & an option to 
purchase, ogee ae the house was 
renewal only applied to the entirety 
not to the consulting: 
rooms alone.——MORRIS v. DUNSTONE, 
[1925] s. A. Ss. R. 340.—AUS. : 


—— ——.,.]—SECRETARY OF 
STaTE FOR INDIA IN 
VOLKART BROTHERS (1928), L. 
Ind. App. 423,—IND. 


period of three years. The notice was 
not served upon the owners but upon 
.i—Held: the notice was properly 
given to the or al landlords, to 
whom R. & Co. had previously re- 
leased their interest; defts. were not 
bound to go to the United States & 
t landiords, wherever they 
were to be found.-—GRaY v. CHAMANDY 
& Sons, Otel 2D. L. R. 706; 63 
QO. L R, 95.—OCAN. 


the covenant for 


COUNCIL 2. 
. 55 
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Cases 2306c —- 2361. 


2830. Add. Annotations :—Refd. Ariff v. 


2331. Add. 


ENGLISH 


could no longer continue the action, & 
(6) that the notice by the co. requiring the 
grant of a new lease was not in the ‘ form 
»rescribed ’’ by County Court (Landlord & 

enant) Rules, 1928, Ord. 508, r. 2. The 
county court judge upheld the preliminary 
objections. On appeal:—Held: (1) the 
right to apply for a renewal of the lease under 
sect. 5 was a right given by the co. to the 
debenture holders as part of their security, & 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
co.; (2) sect. 5 did not require that the 
notice of claim for a new lease should be in 
any prescribed form, & therefore Ord. 50s, 
r. 2, so far as it required that the notice 
should be in a prescribed form was ultra vires. 
—GouGH’s GaRAGES, Lrp. v. PUGSLEY, 
[1930] 1 K. B. 615; 99 L. J. K. B. 225; 143 
L. T. 38; 46 T. L. R. 283; 74 Sol. Jo. 215 ; 
28 L. G. R. 239, D. C. 


Annotation :-—Generally, Refd. Smith v. Metropolitan Pro- 
porties Co., [19382] 1 K. B. $14. 


2306d. — 





Whether prescribed form necessary— 
County Court (Landlord and Tenant) Rules, 
1928, Ord. 50n, r. 2.}—Govan’s GARAGES, 
Lrp, v. Puesitey, No. 2806c, ante. 


2306e. Grant of new lease--What included—In- 


corporeal right—-Fishing.}—Where an _ in- 
corporeal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, & the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the ‘‘ premises ”’ 
within Landlord & Tenant Act, 1927 (c. 36), 
s. 5. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 


Empre Dicest SupPLEMENT. 


in other premises, may require a new lease of 
the premises which shall include the in- 
or right demised by the original lease. 
—WHITLEY v. STUMBLES, [1930] A. C. 544; 
99 1. J. K.B. 518; 143 L. T. 441; 467. L. R. 
555; 74 Sol. Jo. 488, H. L.; affg.,S.C sub 
a v. WHITLEY, [1980] 1 K. B. 


2306f. Basis of compensation.]—(1) Held: the 


basis of compensation under the Act is not 
the loss suffered by the tenant, but the 
benefit accruing to the landlord. . 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the ‘‘ higher rent ’’ is derived 
from a letting for the purpose for which the 
premises were previously let or for any other 
purpose; & if the landlord could let the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same purpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
—Huvupp v. MaTrHEews, [1930] 2 K. B. 197; 
99 L. J. K. B. 621; 148 L. T. 383; 94 J. P. 
204; 46 T. L. R. 495; 74 Sol. Jo. 465; 28 
L. G. R. 486, D. C. 


2306g. Action for compensation—Time for bring- 


ing.]/—Held: a tenant is not entitled, before 
the tenancy has expired & before he has 
quitted the holding, to bring an action to 
recover compensation under Landlord & 
Tenant Act, 1927 (c. 36), s. 4 (1).—Smira v. 
METROPOLITAN PROPERTIES Co., Lrp., [1932] 
1K. B. 314; 101 L. 3. K.B.310; 1461. T. 
133; 48 T. LL. R. 32; 75 Sol. Jo. 818, D.C. 


2306h. Ability to let premises at higher rent-— 


Purpose of letting—How far material.}--- 
Hupp v. MatrHews, No. 2306f, ante. 


2306j. Contracting out of Act-— Adequacy of con- 


sideration.|—-HoLT v. CADOGAN (1930), 46 
T. L. R. 271, C. A. 


Part X.—Particular Properties. 


Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 2388; Canadian Pacific Ry. Co. v. 
R., [1931] A. C. 414. 


Annotation :-—Refd. Bernard  v. 


Rai 


Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 


2850. Add. Annotation :—Generally, Refd. Jardine 


v. A.-G. for Newfoundland (1932), 48 T. I. R. 
199. 


Williams (1928), 189 L, T. 22. 
2887. Add. Annolation :—-Refd. Waring v. Foden, 


PART X. SECT. 2, SUB-SECT. 3.—A. 


st. Land leased in lots by reference 
to plan — Lessor not entitled to depart 
from lan.J--BURNS 0. DILWORTH 
Aes OARD, (1925) N. Z. L. R. 4838.— 


PART X. SECT. 5, SUB-SECT. 1. 


sw. Common court-—Renuir—-Extent 
of obligation.}--The wife of the tenant 
of a house in a tenement brought an 
action ag. the proprietors for 
damages in respect of injuries, which 
she alleged she had sustained in con- 
sequence of a fall caused by her foot 
catching In a depression in the pave- 
ment of a comumon court at the back 
of the tenement. Pursuer averred 
that the depression bad been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
pavement wus aah & obvious. She 
did not aver that she was unaware of 
the dofect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders’ averment that she 
had lived in the tenement for years :- - 


Hcli: pursuer’s averments were not 
relevant to infer HablHty against de- 
fenders.— YOUNG v. CAMPBELL, [1924) 
8. C. 157.—SCOT. 

sx. Cluuse exempting landlord from 
liability in specified casca—Whether 
negligence included.}—W hile the janitor 
of an apartment block was nsing high- 
test gasoline In ridding onc of the 
rooms of vermin, about which the 
tenant of the room had complained, an 
explosion occurred the tenant was 
burned & her effects destroyed. The 
janitor was authorised by the president 
of deft. co., which was the landlord, 
to so uso the gasoline, & the work 
required the romoval & replacing of 
fixed boards & rails which were part 
of the permanent structure of the 
building. The lease exempted the 
landlord from all Hability for any 
accident, loss or damage arising in or 
about the building or premises from 
heating, steam, water, gas or electric 
Hghting, or from any plant or appli: 
ances incident thereto, & whether 
arising from fire, , rain, weather 
or defects in construction or materials 
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2361. Add. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 29]. 


“or from any cause whatsoever ’’; 
it also cxempted the landlord from 
Hability for any acts of any agent, 
servant or workmen in any way 
occupied or engaged in or about the 
building or premises or in any capacity 
whatsoever; it also provided that 
‘* the lessors are not responsible for the 
cleaning or caretaking ’’ of the demised 
premises :——Held: even if the janitor’s 
acts constituted nogligence, the work 
was not “ cleaning ’’ within the mean- 
me) of the lease; the ejusdem generis 
rule was not applicable to the acta 
referred to in the exemption clauses; 
the expression ‘‘ agent, servant or 
workmen,’ iucluded all persona acting 
for deft. for whose acte {t would be 
held responsible & thus included deft.'s 
president; & the oxemption clauses 
covered negHgent acts.—-FINNEMORE 
» T. UNDERWOOD, LTD., [1930] 2 
W. W. R. 348; 3D. L. BR. 989; 24 

Ita. L. R. 616;  revag., [1930] 2 
D.L. R. 878; 1 W. W. R. 665.—OAN, 

sy. Fuiling on porch. 1 The mele 
pitt. was tenant of one of two suites 
which comprised the upper floor of a 


Vol. XXXI.—Landiord and Tenant. 


2871. Add. Annotation :-—As to (1) Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 


2875. Add. Annotations :—Apld. Noble ». Harrison, 
[1926] 2 K. B, 382. Refd. Pontardawe Rural 
ome Council v. Moore-Gwyn, [1929] 


2881. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

2387. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., (1928] 1 K. B. 776. 

2390. Add. Annotation :—Refd. Booth v. Thomas 
(1926), 95 L. J. Ch. 160. 

2400. Add. Annotations :—~As to (1) Consd. Still- 
well v. Windsor Corpn. (1982), 76 Sol, Jo. 


Cases 2371-—-2488a. 


438. Refd. Port of London Authority v. 
penyey Island Comrs. (1931), 101 L. J. Ch. 


2405. Add. Annolation :—-Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2408. Add. Annotation :—Refd. Flexman v. Cor- 
bett, [19380] 1 Ch. 672. 


2433. Add. Citation :—134 L. T. 319. 
2455. Add. Annotation :—Refd. James Shipstone 


ao Ltd. v. Morris (1929), 14 Tax Cas. 


2494. Add. Annotation :- Refd. Gee vr. Hazleton, 
[1982] 1K. B. 179. 


Part X1.—Covenants. 


2498. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2498a. Question of fact.}—By an agreement, 
in the form of a letter dated Dec. 12, 1928, 
& signed by deft., deft. agreed to purchase 
from pitf. for £800 a leasehold house for the 
residue of the term of 94 years comprised in a 
lease of 1849. ‘The letter stated that deft. 
understood the ground floor & basement to 
be let to a tenant holding over as a yearly 
tenant at a rent of £60 a year, payable 
quarterly, & it fixed Mar. 25, 1929, as the 
date for completion. DPlItf. signed an acknow- 
ledgment agreeing the terms as in the letter. 
Jn the lease of 1849 were Jessee’s covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 


Se eeementnatemntinnastinen lana ted ed cammenncensentemmenenenenres Messina menshtiad fee a At me P 


building owned by deft. The female 
pitf., wife of her co-pltf., was shaking 














2395 iv. 


PART X. SECT. 5, SUB-SECT. 4. 
——— —-—,]—CONNOR 0. 


without consent, & not to carry on offensive 
trades or do ‘any .. . thing which may be 
to the annoyance, damage, or inconvenience 
of the occupiers of the neighbouring 
premises ’’’; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.’s 
solrs. on Jan. 15, 1929, deft. meanwhile, to 
pltf.’s knowledge, negotiating for the purchase 
of the freehold. On Mar. 4 deft.’s solrs. 
wrote to pltf.’s solrs. that deft. would not 
buy the house unless H., the tenant, who was 
in arrear with the rent & was not, as pltf. 
had represented her to be, a desirable tenant, 
was bought out. They added that there was 
no binding contract, which they later 
explained to mean that the lease of 1849 had 


the license. The lease contained a 
covenant by the lessee not to do, or 


a rug on a porch at the rear of the suite 
when the railing thereon gave way & 
she was injured. In an action for 
damages pltfs. contended that the 
railing, in the condition {it was, was a 
trap :—Held: after reviewing the 
facts as to the situation of the porch 
& its relation to the two suites, 
the railing wax part of the demised 
premises, &, therefore, pltfs, had no 
right of recovery aguinet deft.—--AGNEW 
Serres [1932] 3 W. W. R. 57.-— 


sz. Damage by fre-—~Inflammuble 
refuse by elevator shaft.)—Pitf.’s hus- 
band leased from deft. a suite in deft.’ 
apartment birildiung. On cach floor, 
beside the freight elevator, & separated 
from the hall by swinging wooden 
doors, was a platform on which were 
garbage receptacles. A fire occurred 
in the building, & in cfiforts to escape 
pitt. was injured & her husband was 
Ned. For this & for property loss 
Itf, sued for damages. The jury 
ound that deft. was negligent in that 
it caused or allowed inflammable refuse 
to be deposited beside the elevator 
shaft & falled to safeguard such refuse 
against the danger of fire; that such 
condition amounted to a trap or con- 
cealed danger created by deft. & caused 
the injuries, death & loss; & judgment 
was entered for damages. The judg- 
inent was set aside by the Ct. of a0 eal, 
Pitt. appealed :—Held: pitf. could not 
recover.— HH HARB v. City SECURITIES 
Co., Lrp., (1833) Ss, OC. R. 350.—CAN. 


PART X. SECT. 5, SUB-SEOT. 2. 


9980 vill. —— —--—- —— 
Watt v. ADAMS BROTHERS .... 


ACTURING Oo. (Alta.), (1998) 
ret R. 59; [1927] 3'W. we R, 680. 


NELSON, MoaTe & Co., [1925] N. Z. 
L. H. 123.—N.Z. 

b i. -}—-Where a landjord 
lets suites of rooms to separate tenants 
& provides a common means of access 
which they must. or are entitled to 
make use of, he ia under an implied 
contractual obligation of inspecting 
the access from time to time, &, when 
necessary, repairing it. so as to prevent 
the risk of accident, & is Hable in 
damages for injuries sustained by the 
tenant because of his failure to carry 
out this duty. This role was applied 
in the present case to the giving way 
of the railing on a rear balcony which 
served as a rear exit & entrance to the 
pitf.’s suite & those of the other 
tenants on the same floor. Semble ;: 
the balcony ratling in the condition 
it was at the time of the accident con- 
stituted a trap.— MCPHERSON v, CREDIT 
FONCIER FRANCO CANADIEN (Alta.), 
{1930} 1 D. L. R. 179; 24 Alta. L. R. 
240; (1929] 3 W. W. R. 348; 
{1929] 4 D. L. R. 395 $ 2 W. W, Kk. 
623.—CAN. 


PART X. SECT. 7, 
B. (a) 

1 i. Other trade carried on-— 
Consequent refusal of justicea to renew.] 
—Held: as the tenant bad brought 
about the refusal of the renewal of the 
licence by her own act, the lessor was 
ee we ppabhys ir beni aie o 
premises amages for breaches o 
covenants.—MAGUIRE v. Day, [1926] 
N e 180.—IR. 

1 il. ——— Proposed transfer of license 
to other premises—Leaving demised 
premises unlicensed.|—FPltfs. were tho 
ownets of certain premises to which 
a seven-day licenso was attached, & 
deft. was their lessee & the holder of 
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SUB-SECT. 3.— 





suffer to be done, on the premises any 
act. whereby the license might be 
forfeited or the renowal thereof with- 
held, & also a covenant that he would 
insure the license against forfeiture in 
the joint names of the lessors & the 
Jessee in the sum of £500. The lessee 
further covenanted to deliver up the 
premises on the expiration of the lease 
in al] respects in such condition as 
shonld be consistent with the due 
performance & observance of the said 
covenants. Deft., who was also the 
owner of other premises, situate in the 
same licensing aroa, & to which a six- 
day licenke was attached, scrved notice 
to have the seven-day license trans- 
ferred to the premises to which the 
six-day license was attached :—Held : 
as the etfect of the transfer would be 
that pltfs.” premises, to which the 
seven-day Heense was attached, would, 
for the purposes of Licensing (Ir.) Act, 
1902. be atatutorily deemed nover to 
have been licensed, so tnat when the 
Jease expired pltfs. would get back 
premises to which no license was 
attached, they were entitled, in view 
of the covenants in the leasc, to an 
injunction to restrain deft. from oxercis- 
ing the right of transfer conferred on 
him by Intoxicating Liquor Act, 1927, 
8. 11 (1).—HREATHCOTE v. MAGUIRE, 


PART X. SECT. 14. 
sy. Lease of warehouse space.|\-—A 
leasce of warehouse space sued his 


lessor for damasges caused by the 
freezing & burst of a standpipe in 
the warehouse. ‘ There was no pro- 


vision in the lease as to meeting — 
Held: the landlord waa under no duty 
to prevent the standpipe from freezing. 
OYTHES v. GIBSONA, LTD., [1927] 2 
D. L. R. 834; 8. C. R. 852.---CAN. 


ore 
® 


Cases 2498a--2792a. ENGLISH AND Empire Dicest SuPPLEMENT. 


not been produced to deft. Deft. did not 
complete by the date fixed. In an action by 
pltf. for specific performance :—Held : (1) the 
question whether covenants in a lease are 
“usual covenants ”’ is in each case a question 
of fact for the ct. to decide upon the 
evidence. 

I think it right to express my opinion, 
after having heard & considered all the 
numerous authorities which have been cited 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, & that the decision of the ct. on that 
point ‘must depend ae the admissible 
evidence given before the ct. in relation to 
that question. I think that it is proper to 
take the evidence of conveyancers & others 
familiar with the practice in reference to 
leases & that it is also permissible to examine 
books of precedents. It is permissible to 
obtain evidence with regard to the practice 
in the particular district in which the 
penne in question are situated (MAUGHAM, 


(2) A covenant to do nothing to the “ in- 
convenience of occupiers of neighbouring 
premises ”’ is usual only in leases of properties 
on large estates, & in a lease of one house is 
unusual & onerous; (3) the proviso for 
re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
& on the evidence to be an unusual & onerous 
provision; (4) in the circumstances deft.’s 
right to object to the lease as containing 
unusual & onerous covenants had not been 
waived.—FLEXMAN v. CORBETT, [1930] 1 Ch. 
672; 99 L. J. Ch. 370; 143 L. T. 464. 


2501a. -—-— Reference to opinion of conveyancers. ] 
—FLEXMAN v. CORBETT, No. 2498a, ante. 

2501b. ——— Reference to books of precedents. }— 
FLEXMAN v. CORBETT, No. 2498a, ante. 

2501¢c. -—— age iae teh to precede in district where 
premises situa , v. CORBETT, 
No. 2498a, ante. 

2502. Add. Annotation : -—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2524. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2525. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1903] 1 Ch. 672. 


2526a. —-—- ——-— —-—.]—FLEXMAN v. CORBETT, 
No. 24098a, ante. 


2529. Add. ‘Annotation :—Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2537a. Covenant to nothing to the inconvenience 
of occupiers of neighbouring premises——Lease 
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PART XI. bse i 5, SUB-SECT. 4.— 
» (b) vil. 


of single house.|—FLEXMAN v. CorBErt, No. 
2498a, ante. 

2570. Add. Annotation :—Refd. Best 
(1930), 09 L. J. K. B. 537, 

2578. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2618. Add. Annotation :—Refd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. 


2641. Add. Annotation :—As io (2) Folld. Booth 
v. Thomas, [1926] Ch. 397. 


2651. Add. Annotation :—As to (1) Consd. Booth 
v. Thomas, [1926] Ch. 397. 


2663. Add. Annotation :—Generally, Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 


Add. Annotation :—Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


2696. Add. Annolation :—Generally, Refd. Met- 
calfe v. Boyce, (1927] 1 K. B. 758. 

2697. Add. Annotations :—As to (2) Apld. Booth 
v. Thomas, [1926] 2 Ch. 397. As do (3) Refd. 
Booth v. Thomas, [1926] Ch. 397. 

2703. Add. Annotation :-—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


2707. Add. Annotation :—~Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2719. Add. Anibtation :—Apld. Booth v. Thomas, 
[1926] Ch. 397. 


2727a. Suit in equity.}—HuUnNT v. DANVERS (1680), 
T. Raym. 370; 83 E.R. 193. 

Annotations :—Reld. Dennett v. Atherton eis L. R. 7 

Q. B. 316; Tebb v. Cave (1900), 82 L. T. 

2741. Add. Annotations :—Refd. QO’ ae v, Slough 
Trading Co., [1927] 2 K. B. 123; Aldridge 
v. Wright, [1929] 2 K. B. 117; Vanderpant 
v. Mayfair Hotel Co. (1929), 27 1 G. R. 762. 


2760. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 138. 

2769. Add. Annotation :—Refd. Grant v. Edmond- 

son, [1931] 1 Ch. 1. 

After this case add ‘‘ See, now, Law of 
Property Act, 1925 (c. 20), s. 79.” 
27838. After this case add ‘ See, nov, 

Property Act, 1925 (c. 20), 3. 79.”’ 
2789. Add. Annotation :—Relfd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 
2792a. -}—Certain premises were let for 
twenty-one years in consideration of (a) a 
premium of £1,000, of which £200 was paid 
on the execution of the lease, & (b) a yearly 
rent. The Icase provided that the lessee 
would pay “that portion viz. £800 of the 
premium of £1,000 hereby reserved which is 
not paid on the execution hereof ”’ by certain 
instalments, ‘* provided that in the event of 


Peech vv, 


2664. 


2776. 


Law of 








sb, Right to damages—DBreach of 
covenunt to erect buildings—lorfeiture 


2695 fii, —-~- Institution of 2720 itt, —— a hoe to Neoeanta with Of lease.J-—Cross ». KENNEDY, [1931] 
action to enforce right of re-entry.|— order as to fire appliances—N ating 2D. 1. R. 990.—CAN, 
Held: the institution Oy a lessor of the closing of portion of pr e8.)— 
legal proceedings again a lessee to MOINTYRE v. THOMPSON. ears 1 PART XI. SECT. 6, SUB-SECT. 8.—M. 


enforce the lessor’s alleged right to 
re-enter under the lease was not a 
breach of the lessor’s eovenany ns 


W. W. R. 907.——CAN. 
PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) viii. 


sd. To pay proportion of sule price 
to landlord on assignment.}—A covenant 
in a lease by which the lessee bound 


auict spate bata & did not give th himself to pay to the landlord hagq-i- 
Davip “JoNEA, Lira ote vrellot-— ss. eviction for breach of covenant — Chaliaraim a he gold his interest in 
(1927), 40 CGC. L. R. 3573; [1928] After 4 nonce OF OF arith) the land, cannot be enforced nest 
Argus L. R. 49.—AUS. he ean, 1042. aT A {1026} the transferee, although he purchased 

_—~—OAN. : with notice of the covenant, This 


PART XI. SECT. G; SUB-SECT. 4.-. ay 


st. Closure of communtenting door. 
WHITE v. PIGGLY WIGGLY (CANADEAS), 


Lap., [1932] 2 W. W. R. 234.—CAN poe he ee 


2 
527; (192613 W. 


PART XI. SECT. 5, SUB-SECT. 4.—D. 
eae iy 4p. L. R. 


cannot be considered restrictive 

covenant of the kind dealt with in 
English law as in the case eS Tulk v. 
Mozha hares res 
LaL (1931), I. L 


SHAKUR Nanp 
. R. 53 All. 743. —iND. 
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the term hereby granted being determined 
by re-entry ... the premium unpaid at 
the date of such re-entry shall become im- 
mediately due & payable.” A right of roe- 
entry was given if the rent reserved or any 
instalment of the premium should be in arrear 
for a certain time. During the currency of 
the lease, & before the balance of the premium 
had been paid, the premises, which had been 
mortgaged by the lessor, were sold to the 
lessee by the ee in exercise of their 
powers of sale. Thereupon the lessor sued 
the lessee to recover the unpaid balance of 
the premium. The lessee contended that on 
the determination of the lease all his obliga- 
tions thereunder, including the obligation as 
to the premium, were extinguished :—Held ; 
the premium was not a “demand... in, 
to, or on the property” within Law of 


Cases 2769-—2932a. 


Property Act, 1925 (c. 20), s. 63 (1), or a 
“covenant or provision ... having refer- 
ence to the subject-matter” of the lease 
within sect. 141 (1) of that Act, but was a 
sum which the lessee had agreed to pay in 
order to obtain the lease, &, therefore, that 
his obligation to pay the full amount of the 
premium was not extinguished by the 
determination of the lease.—HILL v. Boors, 
[1930] 1 K. B. 881; 99 L. J. K. B. 49; 142 
_ - 80; 46 T. L. R. 50; 73 Sol. Jo. 782, 

2801. Add. Annotation :—Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2806. Add. Annotation :—Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


2809. Add. Annotation :—Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1]. 


Part XIl.—Restrictions on Use of Premises. 


2870. Add. Annotation :—Consd. Barton v. Reed, 
[1932} 1 Ch. 362. 


2871. Add. Annoiation :—As to (1) Folld. Barton 
v. Reed, [1932] 1 Ch. 362. 


2872. Add. Annotation :—Consd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 


2909. Add. Ciiutions :—95 L. J. Ch. 52; 
L. T. 91. 


2912. After this case add ‘“ Housing & Town 
Planning Act, 1919 (c. 35), s. 27, is now 
replaced by Housing Act, 1925 (c. 14), s. 102.” 


2913a. Part of premises sublet.]—In 1906 
there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 
years at a ground rent of £8 a year, & the 
essee covenanted with the lessors that he 
would not, without the lessors’ previous 
licence in writing, use the demised house, or 
any part thereof, “ for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.’’ There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. & P., & the mtgees. of K.. claiming 
possession of the house as against all defts.. 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 


135 





covenants :—Held: (1) there had been a 
forfeiture of the lease by breaches of both the 
restrictive covenants, & the words in the 
first covenant, ‘‘ wherein no business of any 
kind is carried on,’? must be construed as 
adding to the stringency of the covenant that 
tlie house should be used as a private dwelling- 
house; (2) Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, s. 2 (1), came into operation, & 
the premises had become dccontrolled.-— 
BARTON v. KEEBLE, [1928] Ch. 517; 97 
L. J. Ch. 215; 139 L. T. 136. 


2922. Add. Annotation :—Refd. Re Debtor (No. 3 
of 1926) (1926), 185 L. T. 689. : 


2928. Add the following paragraph & citation :-— 
A covenant not to use a house for “ the 
exercise or carrying on of any art, trade or 
business, occupation or calling,’ is broken 
‘ by using the house for the purposes of a 
hospital assocn., established, without a view 
to profit, to provide accommodation for 
patients able & willing to pay for it.— 

27 Ch. D. 81, n. 


2929. Add. Annotations :—Refd. Re Debtor (No. 3 
of 1926) (1926), 185 L. T. 689; Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 


2932a. Conversion of dwelling-house into 
flats—Services supplied to tenants.]|—By a 
lease dated Apr. 11, 1865, the Governors of a 
College granted to D. the lease of a private 
dwelling-house on their estate, the amenities 
of which they were very desirous to safeguard, 
for a long term of years. There was a 
covenant in the lease by D. that he would 
not (inter alia) suffer the demised premises to 
be used for carrymg on thereon any trade or 
business or for any purpose that might be 


PART XII. SECT. 2. 

sp. “ Alteration > — Construction of 
covenint.j)—Bueainoss premises in a 
shopping district were leasad “‘ together 
with the fixtures & fittings "* specified 
in Sched. I. to the lease. A tailoring 
business had been carricd on in the 
remiszes prior to the making of tho 
ease, & the fixtures & fittings in ques- 
tion were suitable for & had been used 
in carrying on such a business. These 


fixtures were set out in the Sched. 
There was a covenant not to carry on 
noxious, uoisy or offensive trades, & 
also a covenant to keep demisod 
promisca & all permitted additions & 
jandjord's fixtures & fittings in good 
tenantable repair & condition, & not 
to make an alteration. There was a 
covenant to yield up premises, fixtures, 
fittings & additions in good & tenant- 
able repair :—Held: ‘alterations ”’ 
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inust be construed in accordance with 


the context, & an assignee of the lease 


who proposed to remove the fittings 
& fixtures & store them in a safe place 
on the premises & to erect other 
fixtures & fittings necessary for the 
purpose of using tho premiey as & 
retail creamery sho ad not com- 
mitted a breach of the covenant as to 
alterations. — WHITE wv. Ryan, (1932] 
I. R. 169.— IR. 


Cases 2082a—2905b. 


deemed by the Governors or their successors 
an annoyance or inconvenience to the neigh- 
bourhood. There was the usual power of 
re-entry for breach of any covenant. In 
1894 the lease was assigned to deft. R., 
subject, however, to an underlease to G. 
This underlease, which contained the same 
terms ag the headlease, was in 1928 assigned 
to deft. P. P., the underlessee, having by 
certain internal structural alterations of the 
demised premises converted them into three 
separate flats, proceeded, without the know- 
ledge or consent of pltis., who were the 
successurs in title to the Governors who had 
originally granted the lease & also the present 
reversioners in fee simple expectant on the 
determination thereof, to let them out to 
tenants at various rentals. P. also con- 
tracted to supply the tenants with certain 
services, hot water, heat, lighting, etc. It 
was proved in evidence that R. knew of the 
acts of P., but took no steps to prevent the 
letting or stop the acts in any way. Pitfs. 
thereupon sought to recover possession on 
the ground of alleged breaches of the cove- 
nants in the headlicase as to user :—Held : 
(1) what P. had done constituted the carrying 
on of a business, inasmuch as she retained 
control of an important portion of the 
demised premises & was under liability to 
supply certain services, such as hot water, 
ete. She had therefore committed a breach 
of both the covenants as to user contained in 
the underlease & as to acts deemed by pltfs. 
to cause an annoyance or iuconvenience to 
the neighbourhood ; (2) R., by knowingly 
permitting the letting out of the demised 
premises in flats & taking no steps to prevent 
what she had been informed would con- 
stitute a breach of the covenants in the 
headlease, had committed a breach of the 
covenant “ not to suffer the same to be used 
for the carrying on of any ... business or 
for any purpose that might be deemed by the 
Governors or their successors to be an 
annoyance or inconvenience to the neighbour- 
hood.’ Pitfs. were therefore entitled to an 
order for possession of the demised premises. 
(3) The words ‘“* permit” & ‘‘ suffer’? have 
been the subject of judicial decision, & in 
one case I think it was said they were synony- 
mous ; but whether this is in accordance with 
other decisions is not material to this case. 
Speaking for myself, with all possible respect 
to the Jearned judge who said so, ] think 
there may well be as a matter of construction 
a substantial difference between the word 
“permit” & the word “ suffer,’”’ but, as I 
say, it is not material to consider it here. 
The word in the case before me is “ suffer,” 
and at any rate that must cover allowing 
something to be done which the covenantor 
has the complete power to prevent (LUux- 
MOORE, J.).—BARTON v. REED, [1932] 1 Ch. 
362,375; 101 L. J. Ch. 219; 146 L. T. 501. 
2932b. ------ Covenant not to ‘‘ suffer ’’ premises to 


PART XII. SECT. 3, SUB-SECT. 5.-—~A. 
; Screaming baby.)~The 
landlord sought to 
because of the serenming of the 
tenant’s two-year-old child; 
tended that he “ believes ’’ that the 
tenunt was permitting the 
be sued for the purpose o 
other tenauts when the baby scream 
therein, & that his, the landlord’s, 8 
 helief ’ was the sole test of a breach [1931] 1 D. L. 
There waa no ques- 161.--CAN, 





PART XI. SECT. 8, SUB-SECT. 4,— bi 
B. (a). 


¢ i. -——— Tea & refreshment rooms-— 
Letting emises for use as tea-rvoms 
amly.j—Held: uw breach of vovenant, 
& the person injured by the breach of 
covenunt was entitled to an buterdiet 
restraining such breach.—-SAHEEROLAY 

AF, of the covenant. 
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be used for business—-Fallure to sue for breach 
by under-tenant.|}—BARTON v. REED, No. 
2032a, ante. 

2982c. —— Distinction between ‘‘ suffer ’’ & 
** permit.”"]—-BARTON v. REED, No. 2932a, 
ante. 

2948a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler—Carrying on of restaurant.|—-A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals.—LORDEN 
v. Brooks-HitcHine, [1927] 2 K. B. 237; 
96 L. J. K. B. 400; 187 L. T. 60; 91 J. P. 
81; 43'l. L. R. 268; 71 Sol. Jo. 332. 

2945. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2952. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2958. Add. Annotation :—Refd. Lorden v, Brooke- 
Hitching, [1927] 2 K. B. 237. 

2981a. ——— Subletting part of premises.}|— 
BARTON v. KEEBLE, No. 2913a, ante. 

2981b. —-~-— Conversion of dwelling-house into 
flats.|—-BARTON v. Reep, No. 29382a, ante. 

2004. Add. Cilations :— 95 L. J. Ch. 1; 184 L. T. 56. 

2995. After this case add :— 

——.]—See, now, Landlord & Tenant 

Act, 1927 (c. 36), s. 19 (2). 











2995a. —-— Making openings in party-wall.] 
—LILLEY & SKINNER, LTD. v. CRUMP (1929), 
73 Sol. Jo. 366. 


salt aricniaae h :~ Folld. Ball Bros., Ltd. v. Sinclair, [1931] 

) 1 ; 25. 

2995b. ------ —- — Alteration amounting to improve- 
ment.}--By a lease dated Apr. 2, 1930, 
certain premises were demised to deft. for a 
term of years. The lease contained cove- 
nants by the lessee (inter alia) (a) not to make 
any alteration or addition to the premises, 
except such as might from time to time have 
been authorised by the landlord in writing ; 
(6) not to cut, maim or injure any of the 
walls or timbers thereof; & (c) not to assign 
or under-let the premises or any part thereof 
without the written consent of the landlord. 
The lessee having contracted to sub-let the 
premises to A., & for this purpose desiring 
to carry out certain structural alterations, 
which included the alteration of the position 
of a staircase, in pursuance of the covenant 
in the lease, asked the landlord for his per- 
mission. The landlord refused his sanction 
to the suggested altcrations except on certain 
conditions, which were unacceptable to the 
lessee. The lessee thereupon threatened to 
carry out the alterations, & the landlord 
commenced an action for an injunction to 
restrain him from so doing. Questions arose 


tion but that the other tenants were 
Souounly disturbed by tbe child’s 
crying, but there was evidence that the 
tcnant was doing al] be could to quiet 
it :—Held: {t was Impossible to hold 
von the evidence, that the landlo 
could have had any honest belief that 
the tenant was committing a breach 
of said covenant.—JOHANNSON — 4%. 
ERMAN, 11980) W. W. R. 569; 
. 255; 39 Man. L. R. 


evict the tenant 
& con- 


ueturhine 
sturn oa 
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(a) whether Landlord & Tenant Act, 1927 
(c. 36), 8. 19 (2), applied, & (6) whether the 
landlord had under the circumstances un- 
reasonably withheld his consent :—Held: 
(1) the sub-sect. applied & must be read 
into the appropriate covenant, & the land- 
lord could not unreasonably withhold his 
consent if the alteration or addition sought 
to be made would in fact effect an improve- 
ment. The circumstances under which an 
alteration or addition constitutes an improve- 
ment considered; (2) in the circumstances 
of the case, the withholding of consent on 
the part of the landlord was unreasonable, 
& the alteration could have been made 
without any further application to him.— 
Batts Bros., Lip. v. SINCLAIR, [1981] 2 
Ch. 325; 100 L. J. Ch. 377; 146 L. T. 300. 


2997. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1027] 3 Ch. 225. 

2998. Add. Annotation :—Refd. Ward v. Paterson, 
[1929] 2 Ch. 396. 





Part XIll. 


8081. Add. Annotations :—Consd. Jameson v. 
Kinmell Bay Land Co. (1981), 47 T. L. Bt. 
410. Apld. Miller v. Cannon Hill Estates, 
Ltd., [1931] 2 kK. B. 113. 


3102. Add. Annotation :—Refd. Miller v. Cannon 
Hill Estates, Ltd., [19381] 2 Kk. B. 113. 
3111. Add. Annotution :—-Consd. Bottomley v. 
Bannister (1931), 101 L. J. IK. B. 46. 

3120. Add. Annotation :--Consd. Bottomley  v. 

Bannister (1931), 10] L. J. K. B. 46. 


3120a. -——.]—-At common law in the absence of 
express contract a landlord of an unfurnished 
house is not liable to his tenant, nor is a 
vendor of real estate liable to his purchaser, 
for defects in the house or Jand rendcring it 
dangerous or unfit for occupation, even if the 
defects are due to his construction or are 
within his knowledge. 

A firm of builders, having built several 
houses on an estate of which they were the 
owners, sold to one C. a house which was 
nearly completed. ‘They agreed to complete 
the house by the end of Oct. 1929, & to make 
it fit for habitation, & like in decoration & 
design to the other houses on the estate. The 
agreement contained a clause enabling C. to 
go into possession before completion as 


PART XII. SECT. 3, SUB-SECT. 7.—A. 


2998 i. Not to let for particular trade— 
What amounts to breach.}—Where 
premises were let to a confectioner, & 
the landlord covenanted not to let 
any shop in the same block of valleies 
for a similar purpose, but subsequently 
let adjoi shops to a grocer & a 
Fcenerocer terer :-—Held : there 

a breach of covenant by the 
landlord.—-SUTHERLAND v. Di ’ 
[1928] N. Z. L. R. 171.—N.Z. 

2998 il, ——— ~———.}—In a lease to 
pltf., by deft. co.’a manager, of premises 
part of a hotel building for use as a 
store, the lessee agreed to use the store 
for the Epes & sale of cortain 
8 fied kinds of goods, & lessor agreed 
*“not to enter tnto any leases herein 


be carried on therein by G. being 
that of selling previscly the same kind 
of goods that pltf, was to sel) :— 
Held: the renewal of G.’s lease was 
a breach of the agreement with plttf. 
not. to enter into any such lease, & 
deft. co. was liable to pltf. in damages 
by reason of the breach.—GEARY 0. 
CLirron Co., [1928] 3 D. L. R. 64; 62 
O. L. R, 257.--CA 


PART XII. SECT. 8, SUB-SEOCT. 8. 

sv. To keep open continuousl 
Lease of hotel.|}—Deft. leased to 
certain hotel properties oonsisting of 
an inn & an annex. 
to continually conduct & carry on the 
business of a high-class inn :—Held: 
the agreement meant keeping open the 


N. 


8002. Add. Annotation :-—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


8007. Add. Annotations ; — Consd. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 
143 L. T. 544. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 


8026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements. —INuminated sign.]-—Held: a 
breach of the covenant.—GIFFORD v. DENT 
(1926), 71 Sol. Jo. 83. 


8027. In second catchword for ‘‘grantor’’ read 
‘* srantee.’’ 


803838. Add. Annotation :—Refd. Richardson v. 
Moncrieffe (1926), 43 T. L. R. 382. 


8035a. —~~-. Obligation of lessor as to adjacent 
iar in aa rata rp, v. SLouGH TrRap- 
tNG Co., No. 5070a, post. 


8067. Add. Citations :—-[1926] 
I. J. Ch. 445; 1385 L. T. 107. 


Ch. 620; 95 


Fitness of Premises. 


tenant at will. he house, like the others on 
the estate, was fitted with a particular make 
of boiler, which was placed in the kitchen & 
was heated by a Bunsen gas burner. Above 
the kitchen was a bathroom. Irom a cup- 
board in the bathroom a linen chute ran down 
to a cupboard in the kitchen connected with 
the boiler by a pipe. There was no flue to 
carry gas or fumes from the burner to the 
outward air. C. with his wife & child went 
into occupation on Sept. 28. The C. Gas 
Co.’s inspector examined the gas fittings & 
set the regulator fitted to the burner so that 
45 cubic feet of gas & no more passed into the 
burner per hour. On Oct. 26, C. & his wife 
were found dead in the bathroom, poisoned by 
carbon monoxide gas. A few days afterwards 
the regulator was found so set that much more 
than 45 cubic feet could pass into the burner 
in an hour. The boiler with its burner & 
the linen cliute were parts of the realty. The 
boiler with the burner properly regulated was 
not dangerous. It was the business of the 
Gas Co. & not that of the builders to regulate 
the flow of gas to the burner. In an action 
under Fatal Accidents Act, 1846 (c. 93), by 
the administrators of C. & his wife against 
the builders :—Held: there was no evidence 


D.L. R. 277; 65 O. L. R. 462; affd., 
Ban 3D. L. R. 577; S.C. R. 708.— 


PART XIH. SECT. 3, SUB-SECT. 1.-~ 
B. (a). 


——~—.}—-Boyp vv. DICKESON, 


f i. 
[1930] 2 D. L. R. 96.—CAN. 
PART XIII. SECT. 3, SUB-SECT. 2. — 
D. (b) il. 


8151 ff. —--— Defect of repair.}--- 
KELPON v. STEWART, [1928] 3 W. W. RR. 
640.-—OAN. 


PART XIII. SECT. 3, SUB-SEOT. 2.—E. 


3156 i. Breach-—-What amounts to— 
Hot ashes left in yard.|—Defta. arreed 
for reward to provide board & lodging 


THLE. 
Pltf. covenanted 


durl te hich hotol in the way that was ustal. 

shall feed for the one as: of selling Thorefore, it was no breach that the for infant pltf., who was injured while 
any of the above-mentioned articles.” main building ‘was according to  pilayi in the yard of the premisen 
After the of the lease, deft. cuxtom, closed ng the winter thro coming in contact with some 
Cnc ee ere ESiGause  Siutinuouiy."O. "Re GaNagean Haid” Bate, ono lables dgie 
sto a oO continuo ‘ 5 . §. — : . —_ ; 
those leased to pitt., phe wanes ‘to CORPN., Vib. ©. COLEMAN, {[1931) 1 Hamat, (1927] N. Z. L. R. 7.—N.Z. 
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of a breach of any duty which the law cast 
upon defts. as vendors or lessors of the house 
towards C. or his wife, & pltfs. could not 
recover.— BOTTOMLEY v. BANNISTER, [1932] 
1K. B. 458, 459; 101 L. J. K. B. 46; 146 
L. T. 68; 48 T. L. R. 39, 0. A. 


Annotation :—Consd. McAlister (or Donoghue) v. Stevenson 
(1932), 101 L. J. P. GC. 119. 


8120b. ——-.]—-CrUSE v. Mount (1932), 49 T. L. BR. 
87; 76 Sol. Jo. 902. 


8157. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

3159. Add. Annotation :—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


8160. on Citations :-—90 J. P.195; 241. G. RB. 


3160a. me bias tenant of an in- 
dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft. corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 


to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1925, to keep the house “ in all respects 
reasonably ft for human habitation” &, 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in ‘‘ good & tenantable repair ’’ :— 
Held: (1) whatever was the effcct'of the 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was 4 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words “in 
respects reasonably fit for human habitation ”’ 
in Housing Act, 1925, s. 1.—MOoRGAN v. 
LIVERPOOL CoRPN., [1927] 2 K. B. 181; 96 
L. J. K. B. 234; 186 L. T. 622; 91 J. P. 
26; 43 T. L. R. 146; 71 Sol. Jo. 35; 25 
L. G. R. 79, C. A. 


Part XIV.—-Fixtures. 


$161. Add. Annotation :—Relfd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 


3211. Add. Annotation :—As to (2) Consd. Spyer 


v. Phillipson, [1931] 2 Ch. 183. 


3163. Add. Annotation :—Consd. Spyer v. Phillip- 8212. Add. Annotation :—Refd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


3206. Add. Annotation :—Refd. Bottomley  v. 
Bannister (1981), 101 L. J. K. B. 46. 


PART XIII. SECT. 3, SUB-SECT. 2. —F. 


_ 80- Room in building leased to un- 
wucorporaied association — Injury to 


samc way as between vendor & pur- 
chascr, mtgor. & rotgee. or landlord & 
tenant, but a tenant has the right as 


against his landlord to detach 


son, [1931] 2 Ch. 183. 


3219a. ——-.}-—The lessee of a flat, which he held 


for a term of twenty-one years, without the 


is primd facie not a fixture, but it will 
be beld to be a fixture (a) if it is part 
of a inachine or other article which is a 
fixture; (b) if if can he inferred from 


member of associntion—Failure to 
provide fire-cscapes.]~—A building in the 
city of L. was owned by deft. co. & 
occupied by the co. & various tenants. 
It was four storeys in height, & on the 
fourth storey were two rooms fitted 
up & used as lodge-rooins. Deft. co. 
had leased one of these rooms to an 
unincorporated fraternal association 
or lodge, & the premises were occupied 
by the Jodge under that lease in 
Jan. 1927, when a fire broke out in the 
building. Pitf., a member of the 
lodge, was attending a meeting in the 
lodge-room at the time, & was severely 
injured in attempting to escape from 
the burning building. There were no 
fire-escapes, & the building was so 
constructed as to make it a fire-tran :— 
Held; ypltf. was not an invitee, but 
a mere licensee, of defts., though an 
invitee of defts.’ tenant; he did not 
come upon defts.’ promises for any 
purpose in which he & defts. had a 
common interest, & there was no 
contractual relation between them.— 
TAYLOR v. PEOPLE’S LOAN & SAVINGS 
Corpn,, [1929] 1 D. L. R. 160: 63 
O. L. R. 202; affd., (1930) 8. Cc. R. 
190; 2D. L. R. 891.—CAN, 


sd. Vheatre- -Heating-plant inuade- 
quate.J}--DAVEY wv. CHRISTOFF (3915), 
pera N. 291,481; 350. L. R. 162.— 


PART XIV. SECT. 1. 


sf. General rules.) — Wheth & 
article has become in law affixed tc 
land or not is to be determined in the 


remove trade or ornamental fixtures 
installed by him, during or at the 
expiration -of bis term. If an article 
is embedded in the soil or is attached 
to any bufiding or permanent erection 
thereon by a permanent fastening, it 
is prim@ facie a fixture. Unless so 
attached, an article is not regarded as 
‘“embedded *”’ in the soil merely 
because it is placed on a brick, concrete 
or wood foundation, or even in holcs 
constructed in the foundation to 
reccive it, or because it siuks acci- 
dentally into the foundation, or because 
earth or other matter accidentally 
accumulates round it so as to give it 
the appearance of being embedded. 
A belt carried from shafting to a 
machine for the purpose of working it 
is not in itself sufficient to make the 
machine a fixture. The councction of 
a hydraulic press with underground 
water-pipes, or the insertion of the 
nozzle of a bellows in a hole whicb it 
tightly fits in some part of a forge 
affixed to the premises, is sufficient to 
make the press, or the bellows, prima 
facie o fixture. If an article is proved, 
primé facie, to be a fixture, the onus of 
showing that it was intended to con- 
tinue a chattel lies on those who 
contend that it is a chattel. The 
relevant cvidence to prove tho inten- 
tion is the circumstances of the caso, 
& mainly the degree of annexation & 
the object of annexation. Declara- 
tions of intention by the party who 
affixed the article are not relevant. 
An article which is no further attached 
to the premises than by ita own weight 


40 


the circurnstances that it was intended 
to become a part of the freehold. If 
an article which is fixed is taken out 
of its place by a mtgor., & an equally 
good or bettor article {s substituted for 
it, the mtgee. is not entitled to claim 
both articles as fixtures; he must 
elect which ho will have.—e May 
ha LTp. (1929), S. A. S. R. 508.-— 


PART XIV. seat ra SUB-SECT. 1.— 
- (¢). 


3177 i. General rule.J—A_ building 
not attached to the Iand, oxcept by 
its own weight, cannot be considered as 
part of the realty unless the circum- 
stances show that it was intended to 
be part of the land; & the onus of 
showing such intention is upon the 
party who asserts that it is not a 
chattel._-CUNNINGHAM v. SIGFUSSON 
& Srarusson, {1930} 2 W. W. R. 189; 

_L. R. 955; 248. L. R. 689.— 


a 


PART XIV. SECT. 2 SUB-SECT. 1.— 
sc. Boilers.}-—-COLEMAN v. MONAHAN 
(N. B.), [1927] 2 D. L. R. 209.——-CAN. 


ad. Manure lying in heaps.)j--- 
Manure lylog in heaps in a barn-yard 
is a chattel which inay be taken away 
by the outgoing tenant, even after his 
tenancy has expired, & trover will He 
for it if held or taken away by the 
andlord.—FosHay v. Banners (1869), 
12 N. B. R. (1 Han.) 450.---CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (b) ii. 


3256 il, ———- ——.}—Rte Roy Wo.ur 
BrREwiNa Co. (Ont.), eke D.L. R. 
002; 7C. B. MR. 625.— ; 

$256 iii, ——- 
pleader issuc, 
creditor of the manager of a newspaper 
& printing business & 
father, who owned the business & the 
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consent of the lessor installed in some of the 
rooms certain valuable antique panelling, 
ornamental chimney-pieces & so-called 
‘period’ fireplaces. No portion of the 
structure of these rooms was altered in order 
to fix the panelling, but it was ‘placed in 
position by inserting into the walls wooden 
plugs to which it was attached by screws. 

ome slight structural alteration was effected 
in fixing the new chimney-pieces & fire- 
places. The lessee having died during the 
currency of the term, his exors. claimed the 
right to remove the panelling, chimney- 
pieces & fireplaces, alleging that these instal- 
lations were tenant’s fixtures, & as such 
removable by them. The lessor, on the 
other hand, contended that the panelling & 
chimney-pieces had been fixed & installed in 
such a way as to become part of the structure 
of the demised premises; that their removal 
would cause damage to the structure; that 
the installations by the lessee constituted 
landlord’s fixtures, & that his exors. were not 
entitled to remove them. In an action by 
the lessor to restrain the exors. from removing 
the fixtures:—Held: (1) in determining 
whether a particular chattel was a tenant’s 
or a landlord’s fixture the ct. had to consider 
what were the object & purpose of the annexa- 
tion, & what would happen if the annexed 
chattel were removed. So long as the chattel 
could be removed without doing irreparable 
damage to the demised premises, neither 
the method of attachment nor the degree of 
annexation, nor the quantum of damage that 
would be done either to the chattel itself or 
to the demised premises by the removal, had 
any bearing on the right of the tenant to 


C 


-J—On an inter- 
between a judgment 





the lattor’s 


Cases $219a—3494. 


remove it, except in so far as it threw a light 
upon the question of the intention with 
which the tenant affixed the chattel to the 
demised premises; (2) the ct. could not 
infer an intention on the part of the tenant 
that the fixtures in question should become 
part of the demised premises, but the proper 
inference to be drawn was that the tenant 
intended himself to enjoy them & not to 
benefit the demised premises. Therefore 
the fixtures were tenant’s fixtures, & the 
exors. were entitled to remove them.— 
SPYER v. PHILLIPSON, [1931] 2 Ch. 183; 100 
L. J. Ch. 245; 144 L. T. 626; 74 Sol. Jo. 
187, C. A. 


$225. Add. Annotation :—Consd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


8251a. Oak panelling.]—-SpPyYER v. PHILLIPSON 


No. 3219a, ante. 


$251b. Ornamental chimney-piece.]—SpyER v. 


PHILLIPSON, No. 3219a, ante. 


$251c. Period fireplaces.|--SpYER v. PHILLIPSON, 


No. 3219a, ante. 


3827. Add. Annotation :—Consd. Spyer v. Phillip- 


son. [1931] 2 Ch. 183. 


3343. Add. Annotution :—Apld. Spyer v. Phillip- 


son, [1931] 2 Ch. 188. 


8890. Add. Citation :—[1926] Ch. 877. 
3418. Add. Annotation :—Refd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


8488. Add. Annotation :—Refd. Berry v. Berry, 


[1929] 2 K. B. 316. 


3494. Add. Annotation :—Rbfd. Spyer v. Phillip- 


which were screwed to pieces ofjwood 
which were nailed to the walls. 
this cylinder pipes Jed to various bath- 
rooms & tanks & penetrated the house 
walls jin several places. 
apparatus was affixed by defts. in such 
manner as to be readily removable & 
80 as to do the least possible injury to 
the fabric of the house :—Held: 

object of the installation was not for 


son, [1931] 2 Ch. 183. 


property specified in lease—c& additions 
thercto.|-—A lease provided that: ‘* The 
lessee will, at the expiration or other 
sooner determination of the said term, 
peaceably surrender & yield up unto 
the said lessor the said demised 
promises with the appurtenances 
thereon & together with all buildings, 
erections & fixtures thereon, & the 
personal property included in Schedule 


From 


The whole 


the 


DN ey in which it was carried on, 
eld that the printing presses were 
the property of the father. The 
evidence favoured the view that he, 
& not the son, was their real purchaser ; 
&, moreover, they were part of the 
realty, since they were attached to the 
building for the better enjoyment & 
use thercof as a printing establishment, 
& beesuse their removal would dis- 
figure & Gsturb the building itself.— 
RIctaRDSON vu. Haroir, [1928] 2 
Ww. W. Rh. 246.— CAN. 


PART XIV. SECT. 2, SUB-SECT, 2.—E. 


3279 i. Boiler—dcé other machinery. ]— 
ROGERS v. ONTARIO BANK (1891), 21 
O. R. 416,—CAN. 


PART XIV e SECT. 6, SUB-SECT. 2. 

sg. Hot water system.}]— An electri- 
oY, heated hot-water service pump & 
eq pment were installed by deft. upon 
pitf.’s premises. A rotary pump was 
fixed by screws to a log platform which 
was not affixed to the soil, but the 
pump was connected by cleotric wires 
which penetrated the wall of the houae, 
witb a switch-board inside. A hot- 
water cylinder was on the 
balcony & encased with wooden slabs 


its more convenient use as a chattel, 
but for rendering more convenient the 
occupancy of the house, & the service 
& equipment were fixtures..—-ADAMS v. 
MEDHURST & SONS Pty., LTD. (1931), 
24 Tas. L. R. 48.—AUS. 


PART XIV. weet 7, SUB-SECT. 2.— 


3434 vi. —-—, J— Fixtures which 
a tenant is entitled to remove must be 
removed during the tenancy or within 
such time beyond the original term as 
the tenant holds the premises under a 
right. still to consider himself a tenant. 
This rule applics whether the lease 
expired by effiaxion of time or was 
properly determined during its cur- 
rency.—-NATIONAL TRust Co.. LTD. 
yp. PALACE THEATRE, LTp., [1928]_1 
W. W. BR. 502, 805; [1928] 2D. L. h. 
69, 739; 23 Alta, L. R. 427.—OCAN. 


PART XIV. SECT. 7, SUB-SECT. 4. 

3461 iv. ——.}—-GLOBE LAND Co. ». 
Hrasurp, (1927] 3 D. L. R. 604; 60 
O. L. R. 499.—CAN. 


PART XIV. aaa "4 SUB-SECT. 8.— 





se. Covenant to deliver up personal 


4] 


A. hereto attached & any personal 
property brought upon the demised 
premises in addition thereto or in licu 
or in substitution therefor ” :—ZJ/eld : 
the personal] property covered by the 
covenant included all the personal 
property in question herein brought 
upon the promises for use in the theatre, 
whether brought thereon by the lessor 
or by the lessec: it being held that 
such of said property as did not dis- 
place any of the personal property 
theretofore in the theatre was “in 
addition thereto,” within the meaning 
of that phraso in the covenant, & such 
of it as took the place of any property 
theretofore in it was “in lieu of or in 
substitution therefor.’’—- NATIONAL 
Trust Co., Lip. v. PALACE THEATRE, 
LTrp., [1928] 1 W. W. R. 502; [1928] 
2 yen R. 59, 7389; 23 Alta. L. R. 427. 
-—— 6. e 


PART XIV. SECT. 8, SUB-SECT. 1. 


sf. Conversion—During continuance 
of term—Liquidator of tenant company 
nermitting remeavul.J}-—-GEELONG CITY 
BuriLpinG Pry., Lrp. uv. BENNETT, 
(1928) V. L. R. 214; [1928] Argus 
L. R. 138.—AUS. 


Cases 3565-3980. 


8565. Add. Annotation :-—Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 


3574. Add. Annotation :—Refd. Berry v. Berry, 


[1929] 2 K. B. 316. 


3586. Add. Annotation :—Refd. Grant v. Edmond- 


son, [1931] 1 Ch. 1. 


8590. Add. Citations :—sub nom. WINSTON v. 
PINENEY, 3 Keb. 187; 2 Lev. 80; T. Raym. 


222. 


Add. Annotation :—Refd. Brownlow v. Hewley 


(1696), 1 Ld. Raym. 58. 


8635. Add. Annotation :—Apld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 


[1929] A. C. 631. 


PART XV. SECT. 8, SUB-SECT. 1. 
eg. Payment of deposit—Interest as 
part pa of rent.J—A lease pro- 
vided that the lesseo should deposit 
a certain amount with the lessor, that 
the interest on the amount deposited 
was to be taken in part payment of 
the rent, & that the principal amount 
was to be taken in discharge of the 
last year’s rent. Upon default in 
payment of the first year’s rent, & 
re-entry upon the land by the lessor, 
the lessce sued to recover the full 
amount deposited by him with the 
lessor :—Held: (1) the amount left 
by the lessee with the lessor was not a 
deposit, in the strict legal sense of the 
term, liable to be forfeited on default 
of payment of rent; (2) the lessee was 
entitled to recover the return of his 
deposit, less the rent that. became pay- 
able in the first year.—VARADARAJA 
PERUMAL KOIL v. MUNIAPPA PILLAI 
(1929), I. L. R. 53 Mad. 141,.~-IND. 


sm. J’ecnant paying rent to be fired 
by arbitration —- Sub-tenant paying 
mount 60 ed —~ Construction. }—- 
MEIKLE Co., LTm. v. BIRKETT & Son, 
Lrp.,, [1931] 3 D. L. R. 684.—CAN. 


PART XV. SECT. 3, SUB-SECT. 8. 


hi. ——--.} —Pltf. co. leased to deft. 
the half of a shop in which deft. carried 
on the business of selling lingerie. The 
other half was occupied by deft. co. 
There was a term in the lease that 
should the premises be damaged by 
fire the rent should be reduced for the 
time occupied in repairing such part 
or parts ‘‘as may be rendcred un- 
tenantable & incapable for use & 
occupancy by the lessee.’ A fire took 
place on pltf.'s pee from which 
smoke penetrated to deft.’s shop, dis- 
figuring the walls & ceiling :— Held: 
the damage was caused by the fire, &, 
having regard to the nature of the 
goods dealt. in by deft., the premises 
were s0 injured by fire as to render 
them “ untenantable & incapable ” for 
nse occupancy by the lessee.-— 
UNITED CIGAR STORES, LTD. v. BULLER 
«& Huares, (1931] 2D. L. 2. 144; 66 
Oo. I. R. 593.—CAN. 


PART XV. Seer i 9.--- 
es a e 

sp. On tenant's business vided Sacili- 

tated by legislation.}—R. v. CAPITAL 

isha Coe LTp., [1932] Ix. C. 7. 


PART XV. SECT. 8, SUB-SECT. 9.— 
B. (b) L. 


3680 iv. ——- ——~ ———.]—-A lease 
provided that, on breach of any of 
certain covenants, the lessecs should 
forfeit & pee unto the lessor a further 
additional rent or sum of fift pounds 
sterling. The trial judge decided that 
this additional yearly rent was not 
in reality rent, but was in the nature 
ofa penalty; & taking as the measure 


Part XV.——Rent. 


2 Ch, 269. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


$751. Add. Annotation :--Apld. Re Wells, [1929] 


8779. Add. Annotation :—Refd. Rye wv. Purcell, 
{1926} 1 K. B. 446. 

3808. Add. Annotation :—Distd. British & North 
European Bank v. Zalzetein, [1927] 2 K. B. 


3854. Add. Annotation :—Refd. Re Pinto Leite & 
opens, Ex P- Des Olivaes (Visconde), 
[1929] 1 Ch. 221. 


3867. Add. Annotation :—Refd. Tredegar v. Har- 


wood (1928), 97 L. J. Ch. 302. 


8980. Add. Annotations :—Consd. 
Pickard (1911), [1926] 2 K. B. 545, n;3 


Dalton v. 


Richmond v. Savill, [1926] 2 K. B. 580. 


of the damages the injury to the 
reversion. he assessed d at one 
shilling : the additional rent 
was in the nature of a penalty, & the 
damages had been assessed on &@ proper 
basis.— BRADSHAW v. LEMON, [1929] 
N. I. 159.—IR. 


PART XV. SECT. 4, SUB-SECT. 1.—D. 


87341. What amount to daya of grace 
—Whether postponement of forfetture. |-— 
Appct. & first resp. were lessor & lessee 
respectively under an agreement of 
lease which provided (inter alta) 
(a) that the rent should be payablo 
in advance on the first day of every 
month without demand or notice; 
(6) that in the event of the non- 
paysaent of rent within 7 days from 
he due date thereof the lessor should 
be entitled to cancel; (ec) that nothing 
in (4) should be taken as giving the 
lessee the right. to claim 7 days’ grace 
within which to pay the instalment of 
rent :—Held: clauses (0) & (c) indi- 
cated that the parties contemplated 
that there should be 7 days of grace 
before forfelture operated.—FEIGEN- 
ih MILs (1929), 50 N. L. R. 235. 


e 


PART XV. ca 4, SUB-SECT. 2.— 


(a). 
3765 i. General 


rule.)—PEPPER v. 
BUTLER (1875), 37 U. C. 253.—CAN. 


PART XV. SECT. 4, SUB-SECT. 3. 


sh. 4 Assignment after ry 
of term-—-Lease containing covenant for 
renewal.]J-—-BENGAL NATIONAL BANK, 
LTD. v JANAKI LaATH Roy (1927), 
J. L. It. 54 Caic. 813.—IND. 


PART XV. SECT. 5, SUB-SEOT. 1.—B. 

sj. Failure to ose, premises in tenant- 
able repair.}—The Jandlord of a house 
brought an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the premises in tenantable 
condition, in respect that be had falled 
to renew certain piping which he knew 
or ought to have known was defective, 
with the result that a pipe burst & 
defender’s effects were damaged, & 
she was compelled to leave the house. 
Defender re ed the rent, & also 
counterclaimed for the damago suffered 
by her :—Held; a landlord’s claim for 
rent was liquid only if he had fulfilled 
tions under the mutual con- 
tract of lease, & defender was entitled 
to retain her rent. & also to counter- 


LAN 
PART XV. ene ° 6, SUB-SECT. 1.— 


. (a). 
sk. Whether forcible expulsion 


neccssary-~Attornment by 


42 


person with title paramount.}—To con- 
stitute eviction forcible expulsion is 
not necessary. It is not necessary 
that the tenant should out of 
possession; & if, upon a claim being 
made by @4@ rson with title para- 
mount, the tenant consents to an 
attornment to such person to change 
the titlo under which he holds, or enters 
into a new arrangement for bolding 
under him, this will be equivalent to an 
eviction & a fresh taking.—JOGENDRA 
LAL SARKAR vt MoHEStE CHANDRA 


PART XV. cael fieenoeer 1.— 
6). 

sl, Error in arca leased—-Claim for 
rectification.}—The Crown loased from 
suppliant a certain space on two floors 
of a building owned by it, by a written 
lease duly cxecuted by the Minister as 
py rsaod for by sect. 18 of Public 
Vorks Act, & under authority of an 
Order in Council. The measurements 
stated in this leasc were made by 
officers of the Department of Public 
Works & the contract & plans accom- 
anyiug the same were prepared by 
hem, It was claimed by suppliant, 
concurrently with the cxecution of the 
lease, that the superficial area men- 
tioned in the lease was in error & 
should be greater & that the total 
rental based thereon should be accord- 
ingly increased. It wasagreed between 
the parties that the area leased was 
improperly measured, & thereupon a 
second or amending Order in uncil 
was Sree recognising that an error 
had n made in stating the area in 
square feet Jeased & authorising the 
amending of tho first Order In Council 
accordingly. No new contract, how- 
ever, was executed in conformity with 
this amending Order in Council. The 
Crown took possession under the lease, 
& later, before its termination, re- 
scinded the several Orders in Council, 
vacated the promices & returned the 
keys, & repudiated its obligation to be 
bound under the lease. Suppliant 
then notified the Crown that it would 
hold it responsible for the rent for the 
balance of the term, but that it would 
endeavour to rent the space vacated 
on the Crown’s account, & would give 
the Crown credit for any sums 580 
received :—Held: the acts of the 
suppliant did not constitute eviction 
of the Crown from the leased premises 
& the Crown was Hable for the ron 
for the ontire term of 
JOURNAL PUBLISHING Oo., LTD. v. R., 
980) Ex O. R. 197 > 4 D. L. R. 644,— 


PART XV. SECT. 6, SUB-SECT. 3. 


sm. Ae of rule to India.}-~ 
Susi Umak Biswas v. RasSani 
KanTa CHAKRAVARTI (1927), I. L. BR. 


tenant io | 55 Calc. 689.—-IND 


Vol. XXXI.—Landlord and Tenant. Cases 3058—4368. 


8958. Add. Annotation :— Ae to (1) & (2) Refd. 
Walton Harvey, Ltd. v. Walker & Homfrays, 
Ltd., [1981] 1 Ch. 274. 

8990. Add. Annotation :—As to (4) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 46. . 

4105. Add. Annotations :—Refd. Dalton  v. 
Pickard (1911), [1926] 2 K. B. 645, nu.; 
Richmond v, Savill, [1026] 2 K. B. 580. 

4116a. -—— |—A grantee of a rent reserved 
on a lease for years may sue the lessee for 
the rent where the lessee has attorned.— 
GOODMAN v. PackER (1670), T. Jo. 1; 
Freem. K.B.1; 84 EB. R. 1116. 


Annotation :—Reld. Brownlow v. Hewley (1696), 1 Ld. 
Raym, 82. 


4142a. Sufficiency of considera- 
tion.]|—A declaration set out an agreement 
in writing, whereby pltf. agreed to let, & 
T. to take, a house, at a yearly rent, & deft. 
thereby also agreed to see the rent paid 














on the terms of the agreement. Breach, 
that neither T. nor deft. paid the rent :— 
Held: the consideration for deft.’s promise 
was the letting of the house.—CABALLERO Vv. 
SLATER (1854), 14 C. B. 800; 23 L. J. CO. P. 
67; 2 W. R. 198; 139 BE. R. 123; sub nom 
ae v. SnatTer, 22 L. T. O. BS. 


4162. Add. Annotation :—Refd. Hardie & Lane »v. 
Chilton, [1928] 2 K. B. 306. 


4168. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.|—-TURNER v. Warrs, No. 
6636a, post. 

4260. Add. Annotation :—Refd. Swift v. Ambrose 
(1931), 47 T. L. R. 594. 

4262. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 533. 

4276. Add. Annotation :—Refd. Oakley v. Wilson, 


by T., or to pay it for him. Averment, 
that pltf. let the house. & T. became tenant 


[1927] 2 K. B. 279. 


Part XVI—Rates and Taxes. 


4356. Add. Citation :- -(1926-31), 1 B. R. A. 80, 4868. Add. Annotation :—Refd. Miller (Lady) v. 
I. R. Comrs. (1930), 15 Tax Cas. 25. 


ve 


PART XV. SECT. 6, SUB-SECT, 5.—C. 


3984 i. Lands inundated.|—Unlers 
there is any stipulation in the agreement 
of tenancy to the contrary, a tenant is 
not entitled to claim abatement af 
rent on the ground that the productive 
power of the land have deteriorated 

rexson of its linbility to fnundation 

at high water. It is only when a 
art of the premises leased is entirely 

ost by inundation of the sea that an 
abatement of rent on that account 
can be claimed.—VISHWANATH  v. 
gist (1925), I. L. R. 50 Bom. 


PART XV. SECT. 7. 


4005 i. Whether fulure rent releascd— 
Refusal of rent for snecified period. -— 
A landJord’s refusal of rent for a 
certain rental period does not In itself 
free the tenant from the obligation of 
paying, or at least Mat nea pas subse- 

uoent rent as it falls due.—BLAck v. 

TEBNICKI, {1930} 1 W. W. R. 437; 2 
D.L. R. 6753 on appeal, (1930) 4 D. L. R. 
715; 2 W.W.R. 656; 39 Man. L. R. 
123.—CAN. 


PART XV. SECT. 9, SUB-SECT. 3,—0O. 


so. Land & chattels let at single rent— 
Land & chattels suhject to mortgage. }— 
An owner of lands & chattels thereon 


made an equitable mtge. of both the 
land & chattels. Subsequently, by 
virtue of Conveyanc Act, 1881, 
s. 18, he made a lease of both the lands 


& chattels, reserving a single rent :— 
Held: the rent was not apportionable 
between the lands & the chattels, as 
the rent fasued out of the lands to the 
exclusion of the chattels.—MUNSTER 
& LEINSTER BANK, LTD, v. HOLLINS- 
HEAD, {1930} I. R. 187.—IR. 


PART XV. SECT. 2° SUB-SECT. 2. 


4094 1. General rule—Letting into full 
possession necessary. }—Where there is 
no dispute as to the identity of a lease 
but the tenant denies that he has got. 

ossession of them, it is for the landlord 
prove that he has discharged his 
obligation to put the tenant in posses- 
aion before he can enforce the tenant's 
obligation to pay rent. The landlord 


must show not. only that the tenant is 
in possession but that. the possession 
is attributable to the lease, or might 
be so. That onus cannot be satisfied 
where, before rent has been paid, the 
sisters of the tenant, as heirs of their 
father, have obtained a decree against 
the landlord declaring their right to 
possession of their appropriate share in 
me property according to Mahomedan 
AW. 

Cases are distinguishable where the 
tenant has already paid rent under the 
lease, or where the tenant alleges, & 
the landlord denies, that certain sub- 
jects, of which possession has not been 
given, were within the subjects let ; in 
cases of that nature the onus is 
primarily on the’ tenant.—JOGESH 
CHANDRA Roy v. EMDAD MEAH (1931), 
59 L. R. Ind. App. 29.— IND. 


PART XV. abe wf Perigo 2.— 
s 6 s 

sp. Sone heirs or successnra-in- 
intercst.}—A suit for rent is maintain- 
ablo against some of the heirs or 
successors-in-interest of a deceased 
tenant, without bringing al) the heirs 
or successors-in-interest on the record, 
— JAGAN MOHAN SARKAR v. BROJENDRA 
KUMAR CHAKRABARTT (1925), I. L. R. 
53 Cale. 197.—IND. 


PART XV, oad ia SUB-SECT. 2. — 
4154 i. Patidity of lease-——Lease 
slatutory body—Not in accordance uit 
statute.}—-A. sued us clerk to comrs. 
exercising a public trust under an Act 
of Parliament, 3 Vict. c. 53, upen an 
alleged denuse of tolls for a year, at 
@ rent payable every fortnight in 
advance, sect. 27 of that Act requiring 
the rent to be made payable monthly ; 
the lease stated in the declaration is 
said to be subject to the Act :—Held: 
on demurrer to the declaration, pitf., 
as clerk to the comrs., could not be 

rmitted to recover on such @ con- 
ract, beoause it was a contract sub- 
stantially different from the one which 
the comrs. were expressly directed by 
the statute to make.—IRELAND v. 
NOBLE (1847), 3 U. C. R. 235.—-CAN. 


4154 li. ——— Corporate seal of lessors 
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not attached — Tenant never in 
possession.] — NEWPORT INDUSTRIAL 
DEVELOPMENT Co, v. HEUGHAN, [1928] 
3D. L. TR. 547; 6% . L. R. 364; 
affd.,{1929]3 DL. L. R. 108; 8 GC. Wk. 
491 AN. 


. 
wore 
° 


PART XV. aah ne SUB-SECT. 2.— 

4166 fi. Cancellation of learse—.4 fter 
accrual af rent-—Noa bar ta action.)— 
PETERS v. CONFEDERATION LAND 
Coren., [1930] 2 D. L. R. 315.-- CAN, 


PART XV. eae a SUB-SECT. 3.— 
- (e). 

sq. Holding over after judgment in 
favour of landlord-—No resumption of 
possession by landlord.}—In an action 
to recover rent of premises leased by 
deft. from pltf., deft. pleaded, inter 
alia, that the tenancy had been 
determined. The issue was deccided 
in favour of pitt, & judgment was 
entered in pltf.’s favour & no appeal 
taken. No notice to quit was given, & 
there was no surrender of the premises, 
& no acceptance of surrender, & no 
resuinption of possession by pltf. :-— 
Held: dismissing deft.’s appeal with 
costs, ptf. was entitled to recover for 
rental of the premises for the time 
subsequent to the recovery of the 
previous judgment.—-GANNON v. Fak- 
QUHAR TRADING Co. (1928), 60 N.S. R. 
80.—-CAN. 


PART XV. Bets si SUB-SECT. 3.-- 
. {®). 

Assignee of agree- 
or tlease— Lease granted to 
original lessee.—Where the assignee 
of an agrvemont for a lease enters upon 
the subject premises & exercises acts 
of ownership thereon & also pays 
money to the lessur in accordance with 
the amount mentioned as rent in the 
agreement for a lease, he is Hable to 
the lessor in an action for use & 
occupation, even though after entry 
by a Ps the lessor grants a lease of the 

remises to the original lessee under the 

rms of the agreement for a lease.— 





Owkn v. BEECHER (1928), 28 S. R. 
nA W. 5287; 45 N.S. W. W.N. 67.— 


Cases 4381—4467. 
4881. Add. Annotation :—Refd. Perrin v. Dickson, 


4401. Add. 


4416. Add. Annofation :—Refd. 
4447, Add. Annotation : 


[1929] 98 L. J. K. B. 683. 


4382. Add. Annotation :—Refd. Shanks v. l. R. 


Comrs., [1929] 1 K. B. 342. 


4385. After this case add :— 


a ead now, Finance Act, 1926 (c. 22), 
8. 26. 


4397. Add. Annotation :—-As to (2) Refd. R. v. 


Customs & Excise Comrs., [1928] A. C. 402. 


Annotation :—Retd.' Re Airedale 

Garage Co., Anglo-South American Bank, 

rage Airedale Garage Co. (1932), 101 L. J. 
. 289. 


4406a. ——— Covenant by sub-lessee—Whether 


assignee of head-lease liable.j—-By a head- 
lease of which pltfs. were assignees, the lessor 
covenanted to pay all rates, etc., in respect 
of the demised premises. Deft. was assignee 
of a sub-lease which contained a covenant to 
pay to’ pltis. all rates, etc.:— Held: the 
covenant in the sub-lease was not subject 
to an implied term that pltfs. should them- 
selves pay or be liable to pay the rates.— 
READ (W. H.) & Co., LtD. v. WALTER (1931), 
48 T. L. R. 15. 

Musmann v- 
Engelke (1927), 96 L. J. K. B. 824. 

Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402: 





4457a. Right to deduct from rent—-Under land- 


ENGLISH AND EmprIre Dicsest SUPPLEMENT. 


lord’s covenant to refund excess over specified 
sum.]—The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum pee by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund the tenant the 
difference between the total sum paid by 
him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to dednect such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
& punctually pay & discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent :—Held: 
under the landlords’ covenant to refund, the 
tenant was entitled to make the deduction.— 
SOWERBY v. LINDSAY (1928), 1389 L. T: 545 ; 
44T. L. R. 714, CO. A. 


Part XVII.—Assessments, Charges, Outgoings, etc. 


4458. Add. Annotation :—Generally, Retd. Lowther 


v. Clifford, (1927] 1 K. B. 1380. 


4464. Add. Annotations :—Refd. Calder’s Yeast Co. 


v. Stockdale (1926), 96 L. J. Ch. 357; Lowther 
v. Clifford, [1927] 1 K. B. 130. 


4465. Add. 


4467. Add. 


Annotation :—Refd. Lowther v. 
Clifford (1926), 135 I. T. 200. 
Annotation :—Refd. Lowther  »v. 


Clifford, [1927] 1 K. B. 180. 


ee 

















PART XVI. SECT. 1, SUB-SECT. 2. —B. 


ar. Agreement altering incidence of 


faz——-What amounts to.}-—A landlord & 
a tenant entered into a preliminary 
agreement for a lease of certain 
premises for £90 ie week, the tenant 
to pay all taxes, including land taxes. 
Prior to the execution of the Jease the 
lessor discovered that the provision 
that the tenant was to pay land tax 
was contrary to the terms of Federal 
& State Land Tax Acts. The Jandlord 
then required that the lease should 
provide for a rent of £300 per weck, & 
promised that he would make a 
voluntary annual allowance to the 
lessee of an amount equal to the 
difference between the amount of the 
Federal & State land tax paid by the 
lessor in respect of the premises & 
£520, the lattcr sum being the annual 
amount of £10 per week. The lease 
was then executed, stipulating for 
a rent of £100 per week :—//eld: the 
above facts did not disclose a ‘* con- 
tract, agreement or arrangement 
altering the incidence ’’ of any land 
tax within Land Tax Act Assessment 
Act, 1910-1926, s. 63, or Land Tax 
Act, 1915, 8. 68.—Re Loucks, LTp., 
{1928} V. L. R. 180; (1928) Argus 
L. R. 155.— AUS. 


P ART XVI. SEOT. 2, SUB-SECT. 3. 


st. Local improvement rates.}-—Pitfs. 
as lessees of lands of University of 
Toronto held Hable for local improve- 
ment rates under Local Improvement 
Act, HK. S. O., 1927, University of 
aoa Act, R. - O., 1927, & clause 3 

e : ent confirmed by 188 

(Ont.), c. 53.—MCPHEDRAN & Gretnis 
? TORONTO, 11982) 1 D. TL. R. 439; 


O. R. 65; 2D. L. R. 203; O. R. 198. 
—CAN. 


PART XVI. SECT. 2, SUB-SEOT. 4.—A. 


h i. —— “‘ Which now are.”’]—Deft., 
in 1872, leased a farm from pltf. for 
a year froin Sept. 27, 1872 :—Held: 
deft. was not liable for the taxes for 
1872, for the words, ‘‘ all rates, etc., 
which now are,’’ referred to the kind 
or character of the taxes assessable 
against the land.—MACNAUGHTON »v. 
WiaG (1874), 35 U. C. R. 111.—CAN. 


PART XVI. SECT. 2,SUB-SECT. 4.—C. 


sx. Covenant to pay “ any future land 
tax "’—Rate imposed under bridge Act 
not included.}—JONES (DaVID), LTp. v. 
LEVENTHAL (1927), 27S. R. N.S. W. 
350 ° 44 N. s. Ww. Ww. N. 105.— AUS. 
sa. Covenunt to pay “any future 
land tax---Bridge rate.|—~—By a lIcase 
dated Nov. 30, 1909, applits. demised 
certain business premises in Sydney to 
resps., who thereby covenanted to pay 
] rates, taxes & ih parliia- 
men » municipal, local, or otherwise 
impo or to be imposed upon the 
premises or payable by the owner or 
occupier in respect thereof, landlord’s 
property tax or land tax only excepted. 
Appits., a8 lessors, signed a memo- 
randum dated Mar. 31, 1910, under 
seal, which recited that it should be 
read with the lease, & thereby agreed 
to pay “the land tax at present 
assessed & any future land tax or 
municipal tax upon the unimproved 
capital value.’’ Sydney Harbour 
Bridge Act of 1922, enacted by the 
ParHament of New South ales, 
rovided for the erection of a high 
evel bridge acroas Sydney Harbour, 
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two-thirds of the expense to be borne by 
the Exchequer of the State, & one- 
third to be paid out of the proceeds of 
“a rate loviable yearly of one half- 
penny in the pound upon the un- 
improved value of” (inter alia) “ all 
lands within the city of Sydney & 
ruteable under Sydney Corporation 
Act, 1902.”’ By sect. 10 the Sydncy 
Council were required to collect’ the 
rate & pay the proceeds to a speciul 
account at the Treasury :— Held: 
resps. in refusing to pay the bridge tax 
had pot committed a breach of 
covenant as the bridge tax was o land 
tax being a tax on Jand directly im- 
posed by the Legislature of tLe State, 
& the fact that the area of the tax was 
limited to the city of Sydney & certaln 
specified shires was immaterial; there- 
fore the bridge tax was within the 
meaning of the memorandum & 
pee by applts. as lessors.— MORRIS 

EVENTHAL v. Davip JONkKSs, LTD., 
[1930] A. C. 259; 99 L. J. P. C. 161; 
142 L. T. 468, P. C.—AUS. 


PART XVI. SECT. 8, SUB-SEOT. 2. 


sh. Limited to proportion of taxea 
ore nted to be ei ay Peper ties 
accruing on non-pa }— 
POLLOCK v, MILLIGAN (Sask.), rigee 
4 D. L. in 27.-—CAN. 


PART XVII. SECT. 1, SUB-SECT. 4. 


4467 {. Drainage expenses.}—By a 
covenant in a lease of licensed premises 
the lessee undertook to pay, satiefy, & 
discharge all rates, taxes, spots 
assessments, impositions, & outgo 
whatsoever at any time charged or 
imposed upon or in respect of the 
demised premises. Pursuant to an 
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4468. Add. Annotation:—Refd. Lowther  v. 
Clifford (1926), 185 L. T. 200. 
4471, a Saar? :—[1927] 1 K. B. 180; 95 


- 676; 185 L. T. 200; 90 J. P. 
113 ; aL G. RB. 231. 


Add. Annotation :—Refd. Mansfield v. Robin- 
son, (1928] 2 K. B. 353. 


4475. Add. Annotation :—Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 180. 


4477. Add. Annotation :—Refd. Lowther v. 
Clifford, [1927] 1 K. B. 130. 


4479. Add. Annotation :—Refd. 
Clifford, [1927] 1 K. B. 130. 


4482a. Special expenses rate—Sewerage purposes.] 
—A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable.—-CALDER’s 


Lowther  v. 


Part XVIII 


4546. Add. Annotation :—Refd. Grant v. Edmond- 
son, (1913] 1 Ch. 1. 


4552. Add. Annotation :—As to {) Refd. Grant v. 
Edmondson, [1931] 1 Ch. 


4568. Add. Annotation :—- pues Moeeai v. Liver- 
pool Corpn., (1927] 2 K. B. 131. 


sere a Citations :—90 J. P. 195; 24 L. G. R. 


4569a. -—--— .]~- MORGAN  v. 
Corrn., No. 3160a, ante. 


4578. Add. Annotations :—Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4582. Add. apa :—Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17. Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 


4584. Add. Annotations :—Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations :—As to (2) Consd. Fisher 
v. Walters, [1926] 2 K. B. 315; Morgan »v. 
Liverpool] Corpn., [1927] 2 K. B. 131. 

4588a. —-— -|—- MornGan v. LIVERPOOL 
Corpn., No. 3160a, ante. 

4609. Add. Annotation :— 1s fo (1) Refd. Marsden 
v. Heyes, [1927] 2 BK. B. 1. 

4622. Add. Annotation :—Consd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 


LIVERPOOL 





ee 


order of a licensing inspector a se oe 
tank sanitary system was installe 
Fie eae for the sanitary By at 
ady in use :—Jiel€@: the covenant 
imivosed upon the lessee the obligation 
an weny the cost of en tion.— 
MAX v. LOVE, ee 84- 
(029) Argus L. ht. 1 Aus: 


39 B. 


of a 


igre L. R. 54; 
C. R. 338.—-CAN 


PART XVIII. SECT. 3, SUB-SECT. 1. 


sc. Alterations necessary to comply 
with law.J—Where a receipt for rent 
moving-picture theatre stated 


Cases 4468— 4739a. 


Yeast Co. v. STOCKDALE, [1928] Ch. 340; 96 
L. J. Ch. 857 ; 136 L. T. 458; 91 J. P. 67 ; 
sub nom. CALVER’ s Yeast Co. v. STOCKDALE, 
25 L. G. R. 354, C. A. 


4489. Add. Annotation:—Apld. Lowther  ». 
Clifford, [1927] 1 K. B. 130. 
4508. Add. Annotation :—Refd. Lowther  ». 


Clifford (1926), 135 L. T. 200. 
4510. Add. Annotation :—Refd. Dependable Up- 
ee Ltd. v. Brasted (1931), 47 T. L. R. 


4534a. To what tenancies applicable.|—Finance 
(1909-10) Act, 1910 (c. 8), s. 46, does not 
apply to tenancies entered into after the 
passing of the Act.—RK. v. Customs & EXoIsE 
Comrs., [1928] A. C. 402; 97 J. J. K. B. 
771; 44 T. L. R. 775 ; ae nom. R. v. Cus- 
TOMS & Excise Comns., a2 p. PEGLER, 139 
L. T. 617; 92 J. P. 173; 26 L. G. R. 587, 
H. L. 


Repairs. 


| 4638. For existing citations read ‘‘ as reported in 
21 Ch. D. 18.” 
4662. Add. Annofation :—As to (2) Consd. Field 
v. Curnick, [1926] 2 K. B. 374. 


4670. Add. Annotation :— Refd. Field v. 
[1926] 2 K. B. 374. 

4694. Add. Annotation :—As to (1) Refd. Haskell 
v. Marlow, [1928] 2 K. B. 45. 

4698. Add. Annotation :---Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4699. Add. Annotation :--Refd. Haskell v. Marlow, 
[1928]2 kK. B. 45. 

4707. For ‘“‘ a house in Spitalfields is now painted,”’ 
read ‘‘ never painted.” 

4735. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

4739. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 kK. B. 45. 

4739a. Dilapidations—Neglect to repair.|— 
Testator devised a dwelling-house to his wife 
for her life, she ‘‘ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,” & after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 


Curnick, 





ue W. R. 837 ; ia C.), aorta 3.W.W. R. 159; affd., 
[1930] 2 W R. 203; 3 ale L. 0, 


398; 42 Be OR: 486.—-CAN 


PART XVIII. SECT. 3, SUB-SECT. 2.-— 
D. (a) vii. 


sv. Jteprtirs ee trap—~ Liability 
of landlord to person residing with 
denant.|---Where a landlord, in insking 
repairs, creates a tra which is known 
to him, or should be known to him, & 
an injury is caused thereby to one who 
has a right to be on the premises & 
who ‘is ignorant of the trap the land- 
lord is iable.—FRaSER v. PEAROE, 


that ‘‘ all repairs & alterations ’’ were 
to be at the lessee’s expenac, & at the 
time the lease was made it was not 
poe niece by the parties that the 

building was, as in fact it was, con- 
trary to the regulations under Moving 
Picture Act -—Held the word 
*‘ alterations?’ was not intended to 
cover such alterations as might be 
necessary to make the building comply 
with the law, & wueretore said receipt 
was not an “6 ent to the con- 
trary’? within Soak. a7 (3) of Fire 


Marshal Act.—MoMoRvIEg v. Forp 
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4726 i. Rebuilding subsidiary part— 
Floors.j}-—-A covenant to keep int repair 
involves an obligation to renew, where 
the thing affected is a subordinate part 
of the whole structure, as in the case 
of a roof, floor, or wall.—Strapirs & 
a A a [1928] N. Z. LR 


4729 i. --—~ Wall.)—STapurs & Co. 
v. BERRYMAN, No. 4726 i, ante. 

sw. —— Roof.J—STaPLes & Co. v. 
BERRYMAN, No. 4726 I, anie. 


Cases 4739a-—4882a. 


of decay. Plitfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs :—Held: testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surplusage, & a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay..—HASKELL v. MAR- 
Low, {1928]2 K. B. 45; 97 L. J. K. B. 311; 
1388 L. T. 621; 447. L. R.171, D.C. 

4749. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 


4750. Add. Annotation :—-Consd. Haskell 7. Mar- 
low, [1928] 2 K. B. 45. 

4757. Add. Annotation :-—Refd. Haskell v. Marlow, 
(1928] 2 K. B. 45. 

4760a. To keep in good & proper order & con- 
dition—Ornamental waters— Removal of 
mud.|—-Among the covenants in a lease was 
one by which deft. covenanted at all times 
during the term to maintain, keep, & leave 
‘* all pleasure grounds,”’ lawns, walks, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds & three lakes, which afforded boating 
& trout fishing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft. had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud :— 
Held: in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft. was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout.—HoORLIcK v. SCULLY, 
[1927] 2 Ch. 150; 96 L. J. Ch. 429; 137 
L. T. 559; 71 Sol. Jo. 331. 

4768. Add. Annotation :—Refd. Bean v. Flaxton 
R. D. C. (1928), 189 L. T. 320. 

4775. Add. Annotations :—Reld. Field v. Curnick, 
{1926} 2 K. B. 374; Marsden v. Heyes, [1927] 
2K.B.1. 

(f) Measure of Damages. 
(Vol. XXXTI., p. 339.) 
See, now, Landlord & Tenant Act, 1027 
(c. 36), s. 18 (1). 

4841. Add. Annolation :—Folld. Terroni v. Corsini, 

[1931] 1 Ch. 516. 


ENGLisH AND Emprre Diasst SuPPLEMENT. 


4841a. Grant of reversionary lease before 
determination of original lease.|—JOYNER v. 
WEEKES, No. 4841, ante. 

4841b. ——- ——— What is *‘ reversion °’’—Landlord 
& Tenant Act, 1927 (c. 36), s. 18 (1).J— 
Pitfs. & deft. were partners. One of the 
partnership assets was the lease of the 
premises on which the business was carried 
on, expiring on Mar. 25, 1930. On Oct. 7, 
1929, the landlord granted to the three 
partners a reversionary lease for fourteen 
years from Mar. 25, 1930, at an increased 
rent. On Oct. 29, 1929, by an agreement 
made between the parties for dissolution of 
the partnership, it was provided that the 
poems assets should be sold to the 

ighest bidder of the three partners & pro- 

ceeds divided, deft.’s share being one-half ; 
also, that the date for completion should be 
Nov. 18, 1929, & that deft. should out of his 
share make certain payments, & should pay 
the rent under the lease, all rates, taxes 
outgoings in respect of the premises, & ‘‘ all 
trade debts & other liabilities whatsoever in 
respect of the said premises & business ”’ 
down to the date fixed for completion, making 
these payments out of his share of the pro- 
ceeds of sale. The agreement came before 
the ct. for construction, & it was declared 
that the phrase. ‘‘ other liabilities whatsoever 
in respect of the said premises,’’ included the 
liability in respect of damages which the 
landlord could, on Nov. 18, 1929, have 
recovered for breach of the repairing cove- 
nants in the lease. On an application for a 
decision whether at that date the damages 
recoverable by him in respect of non-repair 
were to be estimated on the basis of the 
depreciation in market value of the reversion 
expectant on the determination of the lease, 
or of that expectant on the determination of 
the reversionary lease :—Held: the ‘“ re- 
version’? was the immediate reversion 
expectant on the lease, & the fact that a 
reversionary lease had been granted, to take 
effect at a date after the date for the assess- 
ment of damages, was immaterial.— TERRONI 
& NECCHI v. CORSINI, [1931] 1 Ch. 515; 100 
L. J. Ch. 289; 145 L. T. 96. 

4857. Add. Annotation :—Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

4866. After this case add :— 
Duty to give notice — Compliance with 
dangerous structure notice.}]-——- See METRO- 
POLIS, No. 119a, poat. 

4868. Add. Annolation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4869. Add. Annotation :—(Generally, Refd. St. 
Anne’s Well Brewery Oo. v. Roberts (1928), 
140 L. fi 1. 

4879. Add. Annotation :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4882a. ———.]—-Defts. were the owners, but 
not the occupiers, of part of an ancient city 
wall, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 





PART XVIII. SECT. 3, SUB-SEOT. 2,— 
D. (b) i. 


sx. J'o yield up in gond repair— 
pros —H uashed sie pe by flvod. |— 

IDDIFORD, Erc. v. LYBAUHT, [19 
N. Z. L. R. 563.—N.Z. nee) 


sy. To leuve premises in original state 
Destruction by fire.|--Pitf. let bis 
house to deft. co. to be used as liquor 


warehouse, deft. co. agreeing to make 
the necessary structural alterations to 
suit their Purpone, & to restore the 
house to pltf. at the end of the lease in 
its original state. During the period 
of the leasc, one night, in the absence 
of a watchman, the liguor store-room 
& the whole house were destroyed by 
fire. In a suit by the lessor for 
damages :—Held: though, under a 
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general covenant such as the above, 
a lessee would under the English law 
be Hable for all damage including one 
arising from fire, yet, under Indian 
Transfer of Property Act, 5. 108 (e), 
he is not liable for dainage by fire in 
the absence of proof that the fire was 
due to his negligence.—East Inpia 
DISTILLERIES v. MATHIAB (1928), 
I. lL. R. 51 Mad. 994.—-IND. 


Vol. XXXI.—Landlord and Tenant. Oases 4882a—5050. 


of the wall belonging to defts. collapsed, 
ae opening plitfis.’ inn:—Held: (1) the 
doctrine of Rylands v. Fletcher (1868), L. R. 
3H. L. 330, had never been epened to affect, 
the liability of an owner who was out of 
possession at the time when the injury took 
lace; though defts. did not erect the wall, 
hey took it over when they bought the 
property as the boundary & retaining wall 
for their property, & they were only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that case; (2) there was no 
reason to suppose that when they let the 
property to their tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
able diligence they should have ascertained 
that it was in a ruinous condition; & pltfs. 
failed to bring their case within the principle 
of Todd v. Flight, No. 4879, ante.—St. 
ANNE’S WELL BREWERY Co. v. ROBERTS 
(1928), 140 L. T. 1; 92 J. P. 180; 44 T. L. BR. 
703; 26 L. G. R. 638, C. A. 


«Annotation :—As to (1) Apld. Wilkins v. Leighton (1932), 
76 Sol. Jo. 232. (1) Ap seightou ( ) 


4883. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


4887. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


4889. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 181. 

4891. Add. Annotation :—As to (2) Refd. Fisher v. 
Walters (1926), 90 J. P. 195. 


4895. Add. Annotation :—Refd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. 


4896. Add. Annotation :—Consd. Bottomley v. 
Bannister (1981), 101 L. J. K. B. 46. 


4900. Add. Annotations :—Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. Refd. 
Morgan v. Liverpool Corpn., [1927] 2 K. B. 
131; McAlister v. Stevenson (1032), 101 
L. J. P. C. 119. 


4901. Add. Annotation :—-Refd. McAlister (or 


Donoghue) v. Stevenson (1932), 101 LL. J. 
P. GC. 119. 


4908. Add. Annotation :—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


Part XI1X.—Waste. 


4932. Add. Annotation :—Apld. Marsden v. Heyes, 
[1927)2 K. B.1. 


4943. Add. Annotations :—As to (1) Consd. Stevens 
v. Willing & Co., [1929] W. N. 53. Refd. 
Price v. Corpn. d’Energie de Montmagny, 
[1927] A. C. 363. 


4970. Add. Annotation :—Refd. Spyer v. Phillip- 
son, [1931] 2 Ch. 188. 


4978a. Cutting down trees—Excepted from lease. 
a ee Case (1585), Gouldsb. 1; 7 
43, e e 


PART XVIII. water 7 SUB-SECT. 1.— 
e C6 « 


4887 iii. —-——.]—Where a balcony 
common to al] the tenants was in a 
defective condition & was unsafe, & 
the landlord was notified of such 
condition, but did not. repair it, & 
thereafter a tenant fell from the 
balcony & was injured :—Held;: the 
landjiord was liable.—AanNn rv. EBRAHIM By 


on the roof. 


Pitf., 
peatcedly warned deft. of the danger, 
sued in tort for the value of his chattals: 
—IHcld; deft. was properly held liable. 
The rule requiring a tenant to minimise 
his loss by himself repairing at the 
expense of his landlord does not apply 
where the landlord acknowledges bis 
undertaking & promises to fulfil it. 
agreement deft. assumed the 


4998. Add. Annotation :—Consd. Marsden  v. 
Heyes, [1927] 2 K. B. 1. 

5003. Add. Annotation :—Refd. Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 

5006. Add. Annotation :—As to (2) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


5016. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

5050. Add. Annotations :—-As to (1) Refd. Marsden 
v. Heyes, (1927]2 K. B. 1. <As to (2) Refd. 
Gottliffe v. Kdelston, [1980] 2 K. B. 878. 


who had re- of a canal-slip, by enlarging it & 
making other alterations, had not 
committed waste; the permanent 
character of the property deniused was 
not substantially altered, & there was 
no loss to the inheritance.—RENE v. 
CARLING EXPORT BREWING & MALTING 
Co., [1929} 2 D. L. R. 881; 630. L. HR. 
$82.—CAN. 


(1926), 47 N. L. R. 1.—-8. AF. 
PART XVIII, ssa he 5, SUB-SECT. 2.— 


4900 ii. ——- -——.]-—Male pltf. was 
tenant of a furnished apartment, 
which contained a gas heater used for 
heating water for use in the apartment 
& in the other apartments in the same 
house. The heater was defective to 
the knowledge of the landlord, & 
Oo to an escape of burning gas from 
the heater female plitf. was seriously 
burned :—Held : the landlord was 
Hable to both pis, for although the 
heater was not part of the demised 
premises, there was a positive agree- 
ment to keep it in repair, which gave 
rise to an action by the tenant for 
damages for breach of contract.— 
HorRNE vw. Mourns (Alta.), [1927] 2 
D. L, R. 839 > {1927} 1 W. « T @ 827.— 
CAN. 

m i, ——— —— —— Unless under- 
taking to repair acknowledged.|—In 4 
house rented by pitf. from deft. there 
was a defective chimney, which deft, 
undertook to rebuild. e also under- 
took to pagers oe the roof. Two 
months after pltf. had moved into the 
house &° placed his chattels in it, the 
arer A degrt Akio ah & ha it me ie 
cha . the unde rep 
n fulfilled. 


hing! t havin 
aos by sparks from 


res. 
T was caused 
no. Bre. wae old shingles 


the chimney reaching 


duty of repairing within a reasonable 
tine; & his neglect to do so after 
repeated warnings was negligence 
entitling pltf. to sue in tort.—AMELL 
v. MALONEY, [1929] 4 D. L. R. 5143 64 
O. L. R. 285.— CAN. 


ni, —- ——.])—Where the owner 
of an hotel leased the premises, & 
pitf. fell through an opening in a 
verandah :—#eld; pltf., was not 
entitled to recover as against the 
owner, even if there were an exprcss 
covenant by him to make outside 
repairs, as pltf. was a stranger to the 


covenant.—MARCILLE wv. DONNELLY 
(1909), 14 O. W. R. 1044; 10. W.N. 
195.—CAN. 

i. —— }—Premises, the 





n fi. : 
property of deft., were let to W., who 
et different portions to sub-tenants, 
including an upstairs room to D. The 
letting to W. was within Rent Restric- 
tion Act, N. I., 1925 (c. 12). Plitf., a 
district nurse, having visited “ 
descended the stairs, & whilst. taking the 
last step on to the hall the floor gave 
way, & pitf. received serious injuries :-~— 
Held z pit could not succeed cither in 
contract on the statutory obligation 
to repair implied in the letting, or 
. % oo v. DoHERTY, [1923] 


PART XIX. SECT. 2, SUB-SECT. 1.—A. 
4933 iii.——.)—Held: the lessees 
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PART XIX. pee SUB-SECT. 1.— 


sa. Stones collected by tenant to 
improve cultivation—-Property t2.J—A 
tenant who, for tho purpose of clearing 
the land & shea it more fit for 
cultivation, collects the stones there- 
from, has the property in the stones, 
& the landljord bas vo interest in them, 
& 1s liable for their value if ho disposes 
of them.-—-LEwts v. Gopson (1888), 
15 O. R. 2452.—CAN, 


sb. Bushes cut along river-~Necessary 
for exercise of fishing righis.}--Pitf., by 
indenture under seal, leased to deft. 
for a term of years, with the ht to 
renew, pitf.’s land on the Hast River, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
such a way as might be necessary for 
fishing in said rivor. Damages claimed 
by pltf. were for cutting bushes along 
the bank of the river:—Held;: the 
burden of proof was upon pltf., & the 
right to fish from the bank of the river 
involved the right to do such cutting 
as was necessary for that a aa 
McKEEN wv. PaTTILLO (1927), 69 
N. Ss, R, 452.—CAN. 

a6. Cultivating waste land.|—A lesseo 
who cultivates waste land of the 
eolony is not to be presumed to have 
done so with the concurrence of bis 
lessor, & for his bonefit.—NEWMAN vt. 


Cases 5069a—5269a. ENGLISH AND Empire Dicrest SUPPLEMENT, 


Part XX.—Insurance and Damage by Fire. 


5069a. In named office ‘‘or in some other re- 
sponsible insurance office to be approved by 
the lessor ’’—-Duty of lessor.|—-A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, ‘‘ or in some other 
responsible insurance office to be approved 
by the lessor,’”’ does not confer upon the lessee 
an alternative to be exercised at his volition ; 
& under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor.—TREDEGAR v. Har- 
woop, [1929] A. ©. 72; 97 L. J. Ch. 392; 
139 L. T. 642; 44 T. L. R. 790, H. L. 


5070a. Not to do anything to impose heavier 
insurance burden on premises—Obligation of 
lessor as to adjacent premises.]—Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium ‘for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 


worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
—Held: (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises.—O’CEDAR, LTD. v. SLOUGH 
TRADING Co., [1927] 2 K. B. 128; 96L. J. 
K. B. 709; 137 L. T. 208; 43 T. L. R. 382. 


5075. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

5122. Add. Annotation :—Apld. Schlesinger & 
Joseph v. Mostyn, [1932] 1 K. B. 349. 

5139. Add. Annotation :—Refd. Walton Harvey, 
aan ve & Homfrays, Ltd., 1931} 


Part XXI.-—Assignment and Devolution of Leases. 


5186a. Covenant not to *‘ part with possession ’’— 
Necessity for entire exclusion from legal 
possession. }-——A lessee’s covenant not to 

‘part with the possession of the demised 

premises or any part thereof ”’ is broken only 
if the lessee entirely excludes himself from 
the legal possession of part of the premises. 
On the particular facts & documents in the 
particular case a seven years’ exclusive 
licence to erect an advertisement hoarding 
against the front wall of the lessec’s house 
followed by its erection was held no breach 
of the above covenant.—STENING v. ABRA- 
HAMS, [1931] 1 Ch. 470; 100 L. J. Ch. 278; 
145 L. T. 18. 

Annotation :—Reid. Gee v. Hazleton, [1932] 1 K. B. 179. 

5192. Add. Annotation :—Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5192a, ——— Erection of advertisement hoarding— 
Covenant not to ‘‘ part with possession.’’ }— 
STENING v. ABRAHAMS, No. 5186a, ante. 

5204. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 


5239. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5241. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 


D. Assignment subject to Landlord’s Consent. 
(Vol. XXXI., p. 379.) 


See Landlord & Tenant Act, 1927 (c. 36), 
s. 19. 


5269a. Effect of Landlord & Tenant Act, 1927 
(c. 36), s. 19 (1) —- On breach before Act 
in force.] — (1) Where a landlord, who is 
also a brewer, consents to the assignment 
of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a ‘‘fine’’ or 
benefit ‘‘ in the nature of a fine’’ within Law 
of Property Act, 1925 (c. 20), s. 144. 

(2) Landlord & Tenant Act, 1927 (c. 36), 

. 19 (1), does not apply to a breach of con- 
tracts which took place before the Act came 
into force. —GARDNER & Co. v. Cone, [1928] 
Ch. 955; 97 L. J. Ch. 491; 140 L. T. 72. 


9229. Add. Annotation :—-Refd. Wilkins v. Carlton Annotation : Ato (2 Ret. Ward ». British Oak Insurance 


Shoe Co. (1930), 04 J. P. 207. 


PART XX. SEOT. 2, SUB-SECT. 2. 


5145 i. Under ee to rebuild-— 
Extent a liability.}—DUNKELMAN 0. 
ie ae r 0 LY R, 612; 61 a restriction 


any portion of 


PART XXI. SECT. 1, SUB-SECT. 2.—~ 
B. (a) iif. 


General rule. Fon there ia 
he dicnileed property, a 


Co., [1932) 1 K. B 


restraint upon alienation of the demised 
remises does not ebleaclet the aliena- 
on of a portion.—CuTINHA v. SALVA- 
DORA aa (1926), I. L. 2 50 Mad. 


the alienation of 331.— 
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, Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 
| Add. Annotation :—Distd. Farr v. Ginnings 
(1928), 44 T. L, R. 249. 
5282a. ——— Covenant to repair.|—Where a lease 
contains a covenant by the lessee to repair, 
& a provision that the lessor’s consent to an 
casper eee by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee ig committing a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign- 
ment, at all events where the amount of dis- 
Ret is not very serious.— FARR v. GINNINGS 
1928), 44 T. L. R. 249. 


5286. Add. Annotation :—Dbtd. Tredegar v. Har- 
wood, [1929] A. C. 72. 


§291a. ——— Conditional upon covenant by under- 
lessee to observe all covenants of head-lease. ] 
—BALFOUR v. KENSINGTON (GARDENS 
a cael Ps Lrp. (1932), 49 T. L. R. 29; 76 

O 6) 


5295a. Stipulation converting free public- 
house into tied house.]— GarpNger & Co. 
v. Conn, No. 5269, ante. 


5298. Add. Annotation :—Apld. Gardner v. Cone, 
[1928] Ch. 955. 





5310. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224.. 


53821. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224, 


5841. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


5861. Add. Annotation :—Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


5867. Add. Annotation:—As to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 


5450. Add. Annotations ai ee Dalton v. 
Pickard (1911), [1926] 2 K. B. 645, nun; 
Richmond »v. Savill, [1926] 2 K. B. 580. 


5454. Add. Annotation :—Apld. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


5402. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 448. 

5494. Add. Annotation rn Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

5508. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927 187 L. T. 533. 


5636. Add. Annotation :—As to (1) Consd. Re 


Harrington Motor Co., Bz p. Chaplin, [1928] 
Ch. 105. 


Part XXII.—Assignment and Devolution of Reversion. 


5698. Add. Annotation :—Refd. Grant v. Edmond- 


son, [1931] 1 Ch. 1. 

5701. Add. Annotation :—Refd. Rye v. Purcell, 
{1926} 1 K. B, 446. 

5714. Add. ae :—Consd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


[1926] Ch. 397. 


5787. Add. cary :~—Apld. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Part XXIIl.—Notice to Quit. 


5788a. | 
1 Jur. 793 





4.|—Doxr d. AUSTIN v. COWDEROY. (18387), 


ae K. B. 117; Skinner v. Geary (1931), 
77T. L. R. 697. 


5803. ve Annotation :—Refd. Canadian Pacific 


5798. Add. Annotations :—Refd. Roe v. Russell, Ry. Co. v. R., [1931] A. C. 414. 
PART XXI. an ery pores 2— PART XXI. sonal tS. SUB-SECT. 3.— PART XXIII. SECT, 2, SUB-SECT 1. 
° hi. —— Po sition of i saree 60, Must be reasonable—N ot neces- 
wo Tech torte td MELEE aargnec Where ate hey 
reason alleged for withhol consent @ lessee with the consent of the t t mcy d by Transfer of Property 
maa nob aqeauats t provent fie with- iweor, at th Seam © SUMS Ao TERS a, 1b, te oll fo au 
reasonable. ;—ORARLIES ATKINS "INS & Co., assignoe “hae entered into, possession, ee t necossanily, de peste! of the 
LTD. v. Pe aca (1928] hs 4.8 R. no action lies against erste rent, fad Lanenicy, but it must b be reasona ble. 
179.—-AUS. for use & ocoupation.-— THORNT It is, however, for the final ct. of fact, 


PART XXI. SECT. 2, SUB-SECT. 1.- 
ad. General rule.]—An assignment of 


PE eal {1930} S. A. 8. R. 310.— 


PART XXIII. SECT. 1, SUB-SECT. 3. 


in each case, to e what is 
poeeonebie notice.— DAMODAR Pesce aD 
NGH 


ACHMI PRASAD 
(1938), a). I tL. R. 7 Pat. 496.—IND. 


@ lease can be validly made ony Py by subject to landlord’s right 

deed, even rape yon hogy to mael—Wheher term determi ined by 

created by parole.—GLas LUMBRE sale. }—A lease reserved to the landlo sp. Lease for five years—Terminable 
Co., LTD. v. Ferres, (1032]1W.W. 8. & the right “to sell tho land at any time, on —— month’a notice 

195.—CAN. but the lessee shall have 


PART XXI. SECT. 10, 8UB-SECT. 1.—B. 


the right given. 


lance for = bs “4 oes determined tpso 
n an ress 00 a 
vant, the lessee continues liable on & to determine the term. 
t, although the ! ad 
HAN VD. WEIN © WHEICH 


v, EDWARDS 
Goat 2 1D. L. R. 400; [1927] 1 
9.—CAN. 


J 8s 


most, only reserved the Figs ip to sell 

a of determination enon Bett ven. 
RNEWE 

W. W. RR. 265; 22 Sask. L. BR. 622.— 

CAN 
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—— mon 

notice ”’ ‘in writing of his intention to 

determine at the end of the then 

current year ia 

notice ted tenancy.—Fe 
JOHNBTO STON & LITTLE, the 4p... 
$27; O. R. 711.—CAN. 


we months’ 


3U 


Cases 5888—6307a. 
5838. After this case add :— 


~, |—-£ 


Ch. 274. 


5840. Add. Annotation :—Distd. & N.F. Newman 
vw. Slade, [1926] 2 K. B. 328. 

5841. Add. Citations :-—95 L. J. K. B. 894; 185 
L. T. 640; 42 T. L. R. 607. 


5866. Add. Annotation :—As fo (2) Apld. Newman 
v. Slade, [1926] 2 K. B. 328. 


J—& | now, Law of Pro- 

perty Act, 1925 (c. 20), s. 61.” 
5835. Add. Annotation :—Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 


ENGLISH AND Empire Diaest SUPPLEMENT. 


5056. Add. Annotation :—Refd. Fordree v. Barrell 


(1931), 95 J. P. 141. 


§979. After this case add :— 
‘« See, now, Law of Property Act, 1925 (c. 20), 
s. 140 (1), (2); Law of 


perty (Amendment) 


: Act, 1926 (c. 11), s. 2.”’ 


5980. Add. Citation :—95 L. J. Oh. 49. 


5996. Add. Annotation :—Refd. Taylor v. Twin- 
’ berrow, [1930] 2 K. B. 16. 


6065. Add. Annotation :—Refd. Wilkins v. Carlton 


Shoe Co. (1930), 94 J. P. 207. 


Part XXIV.—Determination of Term. 


6111. Add. Annotation :—Expld. & Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 


[1931] 1 Ch. 274. 


6113. Add. Annotation :—Refd. Re Airedale Garage 
Co., Anglo-South American Bank, Ltd. v. 
Airedale Garage Co. (1932), 101 L. J. Ch. 289. 


6144. Add. Annotations :—As to (1) Distd. Turner 
v. Watts (1928), 138 I. T. 680. As to (2) Consd. 
Turner v. Watts (1927), 44 7. L. R. 3035. 


6192. Add. Annotation :—Consd. Richmond v. 


Savill, [1926] 2 K. B. 530. 


6195. Add. Annotation :—As to (2) Refd. Jardine 


PART XXIII. SECT. 2, SUB-SECT. 3.— 


6817 ii. -]—In the case of a 
rural tenancy from year to year a 
year’s notice to quit is not necessary, 
a reasonable notice only being required. 
Notice given in Jan. to quit at the end 
.of the following June is reasonable.— 
TSHABALALA UV. VAN DER MERWE 
(1926), 47 N. L. R. 75.—S. AF. 

5819 iii. -}~—Where a tenancy 
from year to year is created by express 
agreement, & there is no_ special 
stipulation providing for its termina- 
tion, or where such a tenancy is 
implied by law, a notice to quit in 
order to be sufficient must be a half- 
year’s notice expiriug at the end of the 
tirst or somo other year of tenancy.— 
WALKER v. ORAM (Alta.), (1929] 3 
D. L. Rk. 734 ° 1 WwW. W. R. 876.—CAN. 


PART XXIII. weet 2, SUB-SECT. 3.— 


5837 iv. —— Where tenant held 
over after termination of tenancy.)-— 
A weekly tenant, who. after tho 
termination of his tenancy, holds over 
with the consent of his landiord, with- 
out apy agrcement other than that 
implied by law from the continuance 
in possession & acceptance of & weekly 
rent, continucs to hold as a weekly 
tenant & is not entitled to one month’s 
notice under Conveyancing Act, 1910, 
8. 127, for the determination of such 
tenancy.—BURNHAM v. CARROLL Mus- 
GROVE THEATRES, LTD. & VICTORIA 
ARCADE, LTD. (1927), 28 3. R. N.S. W. 
169; 45 N.S. W. W. N. 23; affd., 41 
C. L. R. 540.—AUS. 


5837 v. ; Week’s rent pay- 
able in advance in arrear.|——-Where in 
a weekly tenancy of a dwelling-house, 
there being no finding as to the area 
of the premises, it os ca Ba that the 
rent was payable weekly in advance, & 
that, at the date of the servico of notice 
to quit, a week’s rent in advance was 
owing :—Held: the tenant was not 
entitled to the statutory notice of at 
least 23 days prescribed by Fair Rents 
Act of 1920, 8. 14, in the caso of a 
lessec who duly pays the rent of the 
dwelling-house leased by him & other- 
wise performs the conditions of his 
lease.— INNES tv. ARUNDELL, Ex p. 


e 

















199. 


v. A.-G. for Newfoundland (1932), 48 T. L. R. 


6231. Add. Annotation:—Consd. Richmond v. 


6307a. 





AY Naka (1928), 22 Q. J. BP. 83.-- 

5840 i. What amounts fo week's 
notice.)}—In order that a weekly 
tenancy may be determined by a notice 
to quit. the notico must be one which 
expires at the end of a periodic weck 
from the commencement of the 
tenancy.—How v. MANSFIELD, [1923] 
N. An L. R. 91.—-N.Z. 

5842 vil, —~— -~—-.J—HART v. 
NADEAU, HaRT v. HANSON (Alta.), 
{1927] 2 W. W. RR. 318.—CAN. 


PART XXIII. see 5, SUB-SECT. 1. — 


sf. IWhether demand for possession 
may be incl i.J—A notice of deter- 
mination of a lease & a demand for 
possession may be contained in the 
same document.—ERNEWEIN v. WELCH 
[1928] 4 DL. R. 498: [19238] 2 
W. W. R. 628.—CAN. 


PART XXIII. seed 5, SUB-SECT. 1.— 


6945 ii. S. P. SANDISON t. ORDER OF 
ae (Alta.), [1927] 2 D. L. R. 1024.— 


PART XXIII. SECT. 6, SUB-SECT. 1.— 


1 i. Lessor after agreement to_ sell 
leased land.}—-The fact that a landlord 
had agreed to sell the leased land to a 
third party did not render Landlord 
& Tenant Act, R. 8. &. 1920, c. 160, 
inapplicable. He had the right under 
the terms of the lease to terminate 
it upon such a aale.—ERNEWEIN & 
WEICH, ee 4D.L.R. 498; [1928] 
2 Ww. W. Tn. 6 8.-—-CAN. 


PART XXIII. SECT. 6, SUB-SECT. 2. 
6994 ii, —— -l—In the case of 
oint tenants, each is intended to be 
ound, & it has long been decided that 
service of notice to quit upon one joint 
tenant is prima facie evidence that it 
has reached the other joint tenants.— 
BODORDOJA v. AJISUPDIN SARKAR 
(1929), I. L. Rt. 57 Cale. 10.—IND. 


sa. Express right of non-payment for 
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Savill, [1926] 2 K. B. 530. 


6235. Add. Annotation :—Refd. Fairclough & 
Sons, Ltd. v. Berliner, [1931] 1 Ch. 60. 


Agreement by tenant to pay arrears 
of rent & give up possession.|—-The rent of 
premises being 
obtained judgment against the tenant for 
possession of the premises. 
a document wag signed by the tenant, which 


in arrear, the landlord 


Subsequently 


five daysa—Terms of ease misunder- 
stood lessee.J—Upon an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of tho lease-& were under the 
impression that the terms were similar 
to those of a previous lease, which 
gave them seven days’ grace to pay 
the arrear rent:—Held: as the pro- 
vision in the lease giving only five days’ 
graco was clear unambiguous, the 
answer was no defence.-ILLING v. 
MANNE & MANNB (1925), 46 N. L. R. 
58.—-S. AF. 


PART XXIV. SECT. 1, SUB-SECT. 3. 


sb. Power given to lessor to cancel 
lease—-On breach of covenant to nay 
rent— After giving notice to tenant-— 
Sufficiency of notice.J— A wharfside 
site in the B. Harbour, E. London, 
had been leased to applt. by the Union 
ot S. Africa, who was the owner of the 
sitc, & an action for ejectment had been 
brought by the S. African Rys. & 
Harbours, Clause 2 of the lease of tho 
site provided that ‘‘ should the lessecs 
fail to pay the said rental on the day 
on which the same shall fall due, the 
administration, after posting written 
notice to the lessees address, & receiving 
no payment within a further period of 
fourteen dayr, shall have the right to 
cancel this lease. The rent being in 
arrear the administration purported to 
give the notice required by clause 2 
of the lease & thereafter to cancel the 
leare :—Held: a written notice to the 
effect that the rent was in arrear & 
calling upon the lessee to pay the same 
within 14 days from date was a aufficiont 
compliance with the clause.—WINTER 
v. S AFRICAN Rya. & HARBOURS, 
(1929] App. DD. 100.—-S. AF. 


PART XXIV. SECT. 1, SUB-SEOT. 4,-— 
* B. (b) i. 


6221 i. Tte-letting—-To new tenant, }— 
When following notice of forfeiture of 
pitf.’s lease the lessor executed a lease 
of the same premises to another lesaee : 
Boe _ had been an eftectual 

»— WINTER APILANO 
TIMBER Co., [1927 ° 


uv 
14D. L. R. 36 
C , 11927] 2D. L. BR. 784: (192 
LW. W. R. 811; 38 B. OO, R: 3927) 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
C. (c) i. 


HELM (Sask.), [1926] 4 D. L. R. 1042; 


6317 iii. . 
chewan, where a lessor has actually 
re-entered for non-payment of rent, 
although the re-entry has been without 


Vol. XXXI.—Landlord and Tenant. Cases 6807a— 6398a. 


rovided that, if the landlord would with- 
old the writ of possession, the tenant would 
pay the rent & give up possession of the 
peeves at the end of the quarter :—Held: 
he document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), 8s. 46.—NaANcE v. Nayior, [1928] 
1K. B. 263; 97 L. J. K. B. 39; 1388 L. T. 165; 
447.1... R. 11,0. A. 


6315a. ——- ——— On payment of rent—How rent 


calculated.|—-Dor d. HARCOURT v. ROE (1813), 
4 Taunt. 883; 128 E. R. 579. 


(a) Notice of Breach. 
(Vol. XXXL, p. 483.) 


See Landlord & Tenant Act, 1927 (c. 36), 
s. 18 (2), (3). 


6352a. On person on premises.]—Where a notice 


dressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1925 (c. 20), 
s. 196 (3).—CANNON BREWERY Co., LTD. v. 
SIGNAL PrREss, Lrnp. (1928), 189 L. T. 384; 
44 T. LL. R. 486; 72 Sol. Jo. 285. 


6356. Add. Annofations :—Refd. Field v. Curnick, 


[1926] 2 K. B. 374; Marsden v. Heyes, [1927] 
2K. B.1. 


6358. Add. Annotations :—Apld. Sedgwick. Collins 


v. Rossia Insce. of Petrograd (1926), 136 I.. T. 
72. Refd. employers’ Liability Assce. Corpn. 
v. Sedgwick, Collins, [1927] A. C. 95. 


6361a. Joint tenants —- Application by one.) — 


Where joint lessees hold under a Icase, no 
one of them alone is ‘‘ the lessee’”’ within 
Law of Property Act, 1925 (c. 20), s. 146 (2). 

The co., as lessor, after serving a schedule 
of dilapidations & two notices on B. & L., 
who were joint lessees, brought this action, 
by which they sought, against both defts. 
to recover possession of premises comprised 
in two leases. The leases contained full 
repairing covenants, which defts. had neg- 
lected to perform. Defts. originally appeared 
by the same solrs., & put in a defence signed 
by counsel on their behalf. But at the date 
of the hearing deft. L. appeared by another 


ON vw. WIL- 


~}—In Saskat- $322 viii. 





6399a. 


GODSON & Ray v. PANTAGES, [1930] 3 
W.W. RR. 401: es IDL. WN. 429; 


43 B.C. R. 241.—C 
PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) i. 


.J}—Where a grant of 
land to the congregation of 8S. oe 
that if the congregation shoul 

process of law, the ct. cannot grant united plas arth other congrcgation or 
relief rete fortolture of ewe Ww I. inden palene One ation, the grant from forfeiture because of the breach 
RAMSAY v. HILDRED, : ~ W.R. bsolutely n void, 
692; 4D. L. R. 494.—CAN, should become - venue”. 


as ai separate 


& a power of re-entry was reserved to 
the grantor, & the grantor served a 


counsel instructed by another firm, while 
B. did not instruct solrs. but appeared in 
person. L. asked for relief against the 
forfeiture under sect. 146 (2): B. did not 
desire such relief, preferring to give up 
possession :—Held; relief against forfeiture, 
where there are joint lessees, cannot be granted 
on the application of only one of them.— 
FAIRCLOUGH (T. M.) & Sons, Lrp. v. BuR- 
LINER, [1931] 1 Ch. 60; 100 L. J. Ch. 29; 
144 L. T. 175; 74 Sol. Jo. 755, sub nom. 
BERLINER v. Farrcitovuan (T. M.) & Sons, 
Lrp., FAIRCLOUGH (T. M.) & Sons, Lp. v. 
ene (1930), 47 T. L. R. 4; 74 Sol. Jo. 


6388. Add. Annotation :—Refd. Tredegar v. Har- 


wood (1928), 97 L. J. Ch. 392. 


6391. Add. Annotation :—As to (2) Refd. Re 


Griffiths, Jones v. Jenkins, {1926} Ch. 1007. 


6393. Add Annotation :—Apld. Chaplin v. Smith, 


[1926] 1 K. B. 198. 


6399. Add. Annotation :—Refd. Gece v. Harwood 


(1932), 48 T. L. R. 606. 

--—— ---— After making of winding-up 
order. }—The lessee of certain premises which 
were used as a mineral water spa sub-demised 
them toa limited co., whose objects were the 
carrying on of business as spa & hotel pro- 
prietors, at a rent which varied with the 
quantity of mineral water produced & sold 
by the underlessees. The underlease con- 
tained provisos for re-entry for non-payment 
of rent, or in the event of the bkpcy. or 
winding-up of the underlessees. On a wind- 
ing-up petition being presented against the 
underlessees, the underlessor purported to 
re-enter in pursuance of the proviso for 
forfeiture on bkpcy. or winding-up, but she 
did not give to the underlessees the notice 
required by Law of Property Act, 1925 (c. 20), 
gs. 146. On a date more than one year after 
the presentation of the winding-up petition, 
but less than one year after the making of the 
winding-up order, the liquidator of the co. 
entered into an agreement, which it was 
contended was a sale of the underlessees’ 
interest in the demised property. On a date 
less than one year from the presentation of 
the petition, the underlessees applied for 


PART XXIV. SECT. 1, SUB-SECT, 4.— 
D. (b) ii 








e i, Acceptance of rent by lessor’s 
agent.|——-Where at the time a loase was 
entered into the lessor’s rental agents 
agreed with the lessee that she could 
sub-let & thereafter with knowledge 
of the sub-letting accepted rent derived 
from the sub-tenants:—Held: the 
lessee was entitled on gencral equitable 
principles, apart from the Laws 
Declaratory Act, to be granted relief 


become 


of a covenant in the lease not to sub-let 
without leave.—MATTERN v. WELOB, 
1930) 1 W. W. R. 398; 2D. L. RB. 


sx. Lffect of breach of other rockpile | 
~~-Forfeiture for mere non peymot 0) 
rent on its due date has always becn 
looked upon as a thing against. which 
a ct. of equity should afford relief. 
With respect to an alleged breach of a 
covenant by the tenant to insure, held 

at, in view of the conduct of the 
parties in relation to the covenant 
during the thirteen years which had 
elapsed since the making of the lease, 
the lessors should not be allowed to 
invoke the breach as a ground for 
re the lessees relief from for- 
fejture for non-payment of rent; 
although some condition as to the 
insurance might bo made a term upon 
which such relicf should be granted.— 


notice demanding possession on the 
und that the grant had become null 
void by reason of tho union of the 
congregations of C. & S.:-—Held: 
a sufficient notice was a condition 
recedent to enforcing the forfcituro, 
ke the notice given was not sufficiont.— 
ae v. WIGHTMAN, [1927] N. I. 1.— 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) ii. 


63841. Particulars of breach— Must be 
precise—Covenant to sell only goods 
authorised by lessor.}--GORDON v. 
WILHELM (Sask.), [1926] 4 D. L. fh. 
1042; [1926] 3 W. W. R. 641.—CAN. 
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931; 42 B.C. R. 111, C. A.—GAN, 
PART XXIV. SECT. 1, SUB-SECT, 4.— 


es 8 e 
6396 i. Breaches excluded from relief— 
Re-entry on bankruptcy — Lease of 
licensed house c& other premises.}-— 
Held: a lease of a licensed house & 
premises, with the out-offices, yard & 
garden & two small dwelling-bouses 
at the rear was a lease of “a house 
used or intended to be used as a public- 
house or 3a beershop’’ within Con- 
veyancing Act, 1892, s. 2 (3) (ce), as 
the inclusion of the two small dwelling- 
houses in the loase did not cxclude it 
from the sub-section.—Re Drew, 

{1920} I. R. 504.—IR. 


Cases 6399a—6636a. ENauish AnD Emeres Dicest Supplement. 


relief from forfeiture :—-Held : (1) the under- 
lease was not a lease of mines or minerals ; 
(2) it was not a lease of property with respect 
to which the personal qualifications of the 
tenant were of importance for the preserva- 
tion of the value or character of the pro rey 3 : 
(3) the underlessees’ interest had no 

sold within one year from the ‘vinding-ap 
(4) as the liquidator had applied for relief 
from forfeiture within one year m the 
winding-up, Law of Property ets 1925 
(c. 20), 8. 146 (10) (0d), epplied ; ; (6) the under- 
lessees were entitled be relieved from 
forfeiture.—GEE v. Bieecen (1982), 48 
T. L. R. 606. - 


6399b. . Application for relief within one 
year of winding up.|}—GEE v. HaARwoop, No. 
6399a, ante. 


6899c. ——— ~———- Lease of mines & minerals—— 
What amounts to.|—Gnp v. Harwoop, No. 
6399a, ante. 


6399d. ———. Lease of property with respect to 
Which personal qualifications of tenant are 
material— What amounts to.}|—GEE v. Har- 
woop, No. 6399a, ante. 


6426. Add. Annotation :—Refd. Barton v. Reed, 
{1932} 1 Ch. 362. 


6450. Add the following para. :— 

‘Nor is it waived by the acceptance of 
rent accruing due before the expiration of 
the three months.” 

6528. Add. Annotation :—As to (1) & (2) Refd. 
Barratt v. Richardson & Cresswell, [1930] 
1 K. B. 686. 

6580. Add. Annotation :—Refd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

6534. Add. Annotation :—As to As Pan Gee v. 
Harwood (1932), 48 T. L. 

6558. Add. Annotation ae alee v. Watts 
(1928), 97 L. J. K. B. 403. 


6578. Add. Annotations :—Apld. Turner v. Watts 
(1927), 44 T. L. R. 105. Refd. Turner v. 
Watts (1928), 188 L. T. 680. 

6595. Add. Annotation :—Refd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

6596. Add. Annotations :—Refd. Re Bruce, Brude- 





PART XXIV. ey a 1, I iadiceaale 5.— | 


L. R. 494.—NF 


Bannon (J. B.), L 
2D.L.R.721; 58 0.1L. R. 564. 


owner of a buil 


& an insufficient era ag is not a 
waiver of the right of ihe at og 
HARVEY v. JORESTON (1901), 8 Nfid. 


a sd PART XXIV. SECT. 2, SUB-SECT. 2.— 
TD. & GETTAS, yti9261 A. (a) 


6573 i. Form of words.}-—Pitf., the 


nell v. Brudenell, [1932] 1 Oh. 316; Wirral 
Estates, Ltd. v. Shaw (1932), 96 J. P. 148, 


6606a. ——— ———.}—-Any arrangement between 
the landlord & tenant which operates as a 
fresh demise will work a surrender of the old 
tenancy, & this may result from an agree- 
ment under which the tenant gives up part 
of the premises & pays a diminished rent for 
the remainder; & I fe oald add that it may 
result from the mere alteration in ee amount 
of rent payable (MavuGHAM, J.).—He SAVILE 
SETTLED EHsratTres, SAVILE v SAVILE, [1931] 
2 Ch. 216. 
6628. Add. Annotation :—Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 
J Re SavitE SETTLED 
ESTATES, SAVILE v. SAVILE, No. 6606a, ante. 
6686a. Substitution of licence or tenancy at will 
under purchase meh looted ah ingeaar of 
agreement, ee lose. ment in writin 
ted Aug. 28, 1926, deft., the weekly tenan 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft. acknowledged owing pltf. £63 108. 
arrears of rent, & that pitt. wor would accept 250 
in settlement; that, until certain mtges. had 
been transferred from pltf. té de -» pitt. 
should remain in absolute ownership of the 
premises; & that, until completion of the 
conveyance, deft., who was to remain in 
possession, should - pay to pltf. interest on the 
£950 at the rate of 6 per cent. with interest 
on interest dating from Sept. 1, 1926. Deft. 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft. agreed to main- 
tain the house in a good state of repair & to 
pay rates, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft. refused 
to give him possession of the house :—Held: 
(1) the effect of the agreement, as indicating 
the intention of the parties, was to determine 
the weekly tenancy, & to substitute for it 
either a licence or a tenancy at will. which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, & deft. 


dealing with the premises, assume any 
peeponsl biity Lid the releasors or any 
one claiming under them in respect of 
the lease :— Held: this document was 
a& surrender & not merely pape of a 
forfeiture.-—GRAY_ v. & 
Sons, [1929] 2 D. L. a M08 | 63 
O. L. R. 495.—CAN. 


of which defts. as PART XXIV. SECT. 2 SUB-SECT. 3.-— 


PART XXIV. mR tb Ve SUB-SECT. 5.— 


a part, sought b 
bem. Dette. 


6455 xx. ———-.]— BEAT-  Giaimed the right to. rel 
rb} 6 » 
ae (N, S. ), (1929) : DL. L. R 698.— accepted, as y alleged, an option 


PART XXIV. SECT. Par » SUB-SECT. 5.— 


6511 iff, ——~ -J—~A landlord 
cannot, @uring the currency of the 
lease, re-enter for non-payment of rent 
for which he has ed on goods 
oa held by him under the distress.— 

BLACK v, See ha {1930} 2 W. W. R. 
te com »R. 715; 39 Man. L. R. 


6517 1. Where insufficient distress on 
premises.}—-In an action to recover 
possession of promises under a lease pro- 
ene ar tor forfeiture for non-payment 

ust 
that he has distrained, a me thet no 
sufficient distress was to be found on 
the premises countervailing tho rent ; 





Prat 


tenancy 
provided for in their sublease. Befow 
Feat” ecame the owner of the buil 
: lessees of the who ° 


landlords, called the ‘“‘ releasees "* all 
eae right, Fiche & sepa cme the 
ease understan cares. 
ment pon i the selodnaed did not b 

under the document or by any su tod 
quent acts in taking possession of or 
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ab. sie es Wong Fon 
HONG v. CHANSEE WONG FONG, 1933) 
1 W. W. R. 89; 1D. 1. R. 5602.—CAN, 


PART XXIV. mer. we SUB-SEOT, 3.— 


ad. Agreement acted on by paee. | oe 

The renunciation of an existing lease 

by the tenant, & the 4 grant of a naw 

e landlord, can be inferred 
tten obligetion. on the part 

of diord to grant a new lease 

ae hee es by Bede of ngs of portion anionnt: 
¥ po 

on the — a the. re not ouly 

where t. ee-alin 


proprietor, but also where “he ie an heir 
of entail in on; & a lease a0 

binding upon ohana 
nd are Rg eros (DUKE) 119 086] 
8. 0, 126.—-8COT. , 
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had no contractual right to resist the claim 
for on; (2) deft. was not protected 
by t Restriction Acts, because after 
Aug. 28, 1926, deft. remained in possession 
of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 
under that contract she was either a licensee 
or a tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, & if she 
had been a tenant at will, her tenancy had 
been at no rent, & by Increase of Rent & 
Mtge. Interest ( ctions) Act, 1920 
(c. 17), s. 12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it; (3) the rescission 
of the iar agreement did not deprive 
Itf. of right to the arrears of rent which 
accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing.— 
TURNER v. Watts (1927), 97 L. J. K. B. 92; 
44 T. L. R. 105; 26 L. G. R. 78, D. O. 
Affd. (1928),97L. J. K.B. 408; 188 L. T. 680; 
92 J. P. 118; 44 T. L. R. 387; 26 L. G. R. 
261, C. A. 


6656. Add. Annotation :—Refd. Metcalfe v. Boyce, 
{1927} 1K. B. 768. 


6674a. -|—In 1910, deft., a county police 
constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
co ble should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft. knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft. took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft. continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender .or assignment of the 
tenancy :—Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft. agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft. to accept the surrender & accept the 
chief constable as his tenant, & that the deft. 
would in future occupy the house as a 
servant of the chief constable & not as a 





PART XXIV. SECT. 2, SUB-SECT. 3.— 
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OLARKE, [1928] 1 D. L. R. 1012; 60 
. R, 22.—CAN. 


tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft. was in the circo ces estopped 
from denying that he had surrendered or 
assigned the tenancy.—-METCALFE v. Boycg, 
[1927] 1K. B. 768; 96 L. J. K. B. 876; 136 
“ a 606; 913. P. 65; 43 T. L. R. 149, 

6709. Add. Annotation :—Refd. Wirral Estates, 
Ltd. v. Shaw (1932), 96 J. P. 148. 

6715. Add. Annotation :-—Consd. Metcalfe v. Boyce, 
{[1927] 1 K. B. 758. 

6734. Add. Annotation :—Refd. Re 
Settled Estates, Westminster 
McKenna, [1932] 1 Ch. 232. 

6735. Add. Annotation :—Distd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6787. Add. Annotation :—Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6742. Add. Annotation :—As to (1) Refd. Canadian 
Pacific Ry. Co. v. R., [1981] A. C. 414. 

6762. Add. Annotations :—Consd.. Dalton v. 
Pickard (1911), [1926] 2 K. B. 545, n.3 
Richmond v. Savill, [1926] 2 K. B. 680. 

6764. Add. Annotation :—As to (2) Consd. Rich- 
mond v. Savill, [1926] 2 K. B. 630. 

6765a. -}—Esrpm v. Mir~twarp (1929), 

73 Sol. Jo. 158. 

6766. Add. Annotation :—Consd. Richmond v». 
Savill, [1926] 2 K. B. 530. 

6767. Add. Citations: —-95 L. J. K. B. 1052, n.3 
136 L. T. 21, n. 

Add. Annotation :—Consd. 
Savill, [1926] 2 K. B. 630. 


6768. Add. Citations :—95 I. J. K. B. 1042; 186 
L. T. 15. 


Grosvenor 
(Duke) v. 








Richmond  v. 


6887. Add. Annotation :—Folld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 


6838a. Performance of covenants between giving 
notice & expiry of notice—Validity.|)—By a 
lease dated Dec. 31, 1925, pltf. demised 
certain buildings to defts. for a term of 
years at a yearly rent. The lease contained 
covenants by defts. that they would at all 
times during the term keep & at the expira- 
tion or sooner determination of the lease 
yield up the demised promises in substantial 
repair. The lease contained a proviso that 
if defts. should desire to determine the lease 
at the expiration of the first five or ten years 
of the lease & should give to the lessor six 
calendar months’ notice in writing of such 
desire, & should, up to the time of such 
determination, perform & observe the cove- 
nants on their part, then immediately on the 
expiration of such five or ten years, as the 
case might be, the demise & everything 
therein contained should cease & be void, 
but without prejudice to the remedies of 
either party against the other in respect of 
an antecedent breach of covenant. On 
Aug. 17, 1929, defts. served pltf. with a notice 
in writing to determine the lease on Feb. 28, 


PART XXIV. saad 3, SUB-SECT. 1.— 


Pee LAND i. ———.}--Held : retention of the 6771 tl. ———.}—DALYE v. ROBERT- 
(1882) 4R. a4, ne aN keys & advertising the house for rent gon (1860), 19 U. C. BR. 411.—CAN. 
, : were am ous acta; they were, 
upon the evidence, referable to the PART XXIV. SE 6 
p XXIV, SECT. 2, SUB-SECT. 8.  ee#0r's promise to try to rent the house, . SECT. 6, 
ART OD tb} oe & did not show an acceptance of a aa. Forfeiture clause—Obdject of-b- 
aed surrender,— GREEN v. TRESS (1927), 60 He Sravias, ETc. (1928), 66 Que. S. OC. 
$628 iif. eet —-—-—-, }-- PETROPOLIB v. 0. Ll. R, 151, AN. 474.—OAN. 
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6930a. 


6955a. Se ee 


6916 1. Grounds for interference by 
court. }— Where, goa 3 a dispute, 
@ settlement was made, by 
tenant was to quit the premises, & the 
tenant vacated accord 


—EHjectment lies for non- 
rent under Consol. Stat., 


leage. 2S d 


1980. Pltf., having refused to recognise the 
validity of the notice on the ground that at 
the date thereof breaches of the repairing 
covenants remained unremedied by defts., 

brought this action claiming a declaration 
that the lease was still subsisting & binding 
on defts.:—Held: (1) the condition to 
perform the covenants in the lease upon 
which defts. were empowered to determine 
the lease was a condition precedent; (2) as 
the breaches, although they were unremedied 
at the date of the notice, had been remedied 
by the time the notice expired, the condition 
was fulfilled, with the result that the lease 


Cases 6838a—6968a. ENGLIsH AND Empre Dicest SUPPLEMENT. 


had been effectually determined.—Smvons v. 
ASSOCIATED FURNISHERS, Lirp., [1981] 1 Ch. 
379; 100 L. J. Ch. 2384; 144 L. T. 659; 47 
T.L. R. 118; 75 Sol. Jo. 27. 


6848. Add. Annotations :—Refd. Morris v. Harris, 


[1927] A. C. 252; He Katherine et cie, Ltd., 
[1932] 1 Ch. 70. 
After this case add :— 

——-. ]}—-See, now, Companies Act, 1929 
(c. 23), s. 296. 





Sect. 11.—RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 


See Part IX., Sect. 5, ante, p. 33. 


Part XXV.—Delivery and Recovery of Possession. 


6925. Add. Annotation :—As to (1) Refd. Marsden 


v. Heyes, (1927] 2 K. B. 1. 


Value of premises during period 
of dispossession—Holding over by sub- 
tenant.}—Ciry Taitors, Lrp. v. BARDER, 
Crry Tartors, Lrp. v. Rogers (1929), 73 
Sol. Jo. 235. 








.}—Applt. was in the employ- 
ment of resp. as farm foreman, the terms of 
his engagement being ‘‘ so much a week & a 
cottage.” Resp. served a notice on applit. 
in the following terms: ‘ Please | take one 
week’s notice to quit my service.” Subse- 
aan notice under the Small Tenements 
ecovery Act, 1838 (c. 74), was served on 
applt. On a case stated:—Held: this 
amounted to a weekly tenancy, & an order 
for possession was properly made.—SMITH v. 
HvuGHEsS (1930), 169 L. T. Jo. 399, D. ©. 


6957a. ——— Determination of tenancy by notice to 


quit ‘‘or otherwise ’’—-Mortgagor attorning 
tenant—Provision for notice in mortgage 
deed.|—-A mtge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 
It was also provided that, if the mtgor. 
made default in apo under the deed, 
the mtgees. might give to the mtgor. seven 
days’ notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted & the mtgees. served on him a 
notice to quit. The mtgor. refused to give 

possession :—Held: the term or interest 
of the mtgor. in the mortgaged property 
had been ‘ eniy determined by a legal notice 
to quit or otherwise’”’ within above Act, 


PART XXV. SECT. 2. 





lease. jJ— 





. R. 986.—CAN. pay & Tenan 


a i. Tenant holding over & paying 


eyes a “Subsequent non-payment of rent.| county ct. judge to determine the 
parent of question of tenancy & the termination payments to be made were eee 
8. 19, of it; & he may do so on conflic 
where thetenant continues in ossession evidence. —TUFTS v. T 
& pays rent etter we Ei. eat: ane oo aay. 
E ona v. ROE i an. L. R. 51; 8 
27 N. B. R. 494.— 666.—CAN. ato. ae 13 Ws = 
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PART XXV. scale i SUB-SEOCT. 2.— 


Mie ek Gand apenas Gb tae sale Fries 6. of tho KB. in 
whic e chase 

BURER, T1924) 4 D. L. R. 445 ; 102413 aaa an order made b a dis rict 
ingly :—Held: W. W. R. 328; 19 Sask. 

the tenant’s claim for damages for CAN” 

r Meaestrrt 1. to peu ate me agrecment : 
or settlement sho e misse 

as the tenant was not at such a dis- Governent Je 


Not purchaser under 

cee & Mor tigaa) 

for the intervention of the ct. for his ; ‘i 
rotection, & be must stand apy the 18 Sask. L. R. 200.—OAN. 


argain he made.—McKay v. SEX o fil. 


ROMBON oat 
1D. L. R. 8986; 1 WwW. W 


&, therefore, justices had power to issue a 
warrant to give possession of the property 
to the mtgees.—DuDLEY & DisTricT BENEFIT 
BurtpD1ne Society v. Gorpdon, [1929] 2 
K. B. 105; 98 L. J. K. B. 486; 141 L. T. 
583; 93 J. P. 186; 45 T. L. R. 424; 27 
L. G. R. 448, D. C. 


6968a. ——— Statutory tenancy—Closing order— 


Rent Restriction Acts not in contemplation of 
parties at commencement of tenancy.) — 
Deft.’s husband was from 1917 to his death 
in 1925 the weekly tenant of an old cottage, 
& after his death deft. continued to occupy 
the cottage by virtue of Rent Restriction 
Acts. The landlords having failed to comply 
with their obligation under Housing Act, 
1925 (c. 14), s. 1, to keep the cottage reason- 
ably fit for habitation, a closing order was 
made in 1930 under the Act. In an action 
by the landlords for possession deft. counter- 
claimed for damages for loss of her tenancy 
& the county ct. judge gave her £25 dam 
—Held: when the tenancy commenced in 
1917, it could not have been within the 
contemplation of either the Jandlords or the 
tenant that in 1930 the tenant would have 
under the Rent Restriction Acts security of 
tenure which would prevent the landlords 
from determining the tenancy by a week’s 
notice to quit; the question of damages 
must therefore be considered without regard 
to the Rent Kestriction Acts, & as the tenant 
had been given more than a week to vacate 
the premises she could recover no damages.— 
JOHN WATERER Sons & Crisp, Lrp. v. 
Huaains (1981), 47 T. L. R. 305, D. C. 


nicer AO ata he Om hete 
chambers.}-——-No ap sDBeal | tn to t 

er made by a judge 
e K. B. in chambers, on an ap 


on an application under 
Landlont & Tenant Act OE a writ of 
eweion w——~-CANADA TRU Co. ». 
TZ (Sask.), 1906] as DL. R. 
724; 7192612 W. W - R. 797.~—CAN. ~ 
Proceedings for-——Whether 
applicable in involved case.}——Pitf. sold 
@ property in Vancouver to de 


on 





Oussdions determinable.|— twunder agroement for sale for $40, 000. 
aie (1914), 29 W. L. R. 210; 26 On a summary aro ae ne w under Land- Defts. went into possession & after 
c 
(c. 109), against an over bolting t parties then ente 
it is competent for; & the duty of the agreement lero the option to 


13 aying $21,000 Dene: in default. The 
reg Pee is into a further 
purchase was forea, but the 

rent. After making further 
ments amoun to $2,500, dofis. 
were again in de os - pitt. applied 
for & obtained a t of possession 
under the ee enone sections of 


Landlord & Tenant Act :—Held: in 
ad been brought relief against for- 


construct oO leases} 

WEIN, [1928] 3 W. ° R. 20.—CAN. 
~——- Based on wrong decision~— 

stupitaries an proceedings——Validity specific performance was he 

of order.}—Tho fact that summary terial sinoe pltf. did not require PART XXVII. SECT. 1, SUB-SECT. 2. 


» <8 
Act were not entitled in the ct., os 
provided by sect. 21 of the Act, & the 


Vol. XXXI.—Landlord and Tenant. Cases 7027a—7040. 


Part XXVIIl—Rent and Mortgage Restriction Acts. 


1027a. ——— ——— Notwithstanding tenant ceasing 


personally to reside on premises—-Members of 
tenant’s family residing on premises.]—-K REIT- 
ae v. VIDOFSKY (1927), 438 T. L. R. 386, 


Annotation :—Overd. Skinner v. Geary (1931), 47 T. L. R. 597- 
card Bd ag he of Acts—In rem.]|—Certain huts 


by H.M. Office of Works in 1915 for 
munition workers became vacant in 1923. 
They were subsequently let to tenants. In 
1928 the Crown sold the property to the 
W. Estates, Ltd., who leased the same to 
pie The rental value of the premises 
rought them within Rent Restrictions Act. 
Pitf. sought possession of the premises 
occupied by the two defts., whose tenancies 
commenced from Oct. 1924. The county ct. 
judge dismissed the claim, holding that the 
| eae: were controlled. Plitf. appealed. 
he case was argued on the footing that the 
Acts did not bind the Crown. It was also 
admitted that the Crown had vacant posses- 
sion after July 31, 1923:—Held: both 
appeals must be allowed. The Crown was 
not bound by Kent Restrictions Acts, other- 
wise there was no necessity for 1920 Act, 
s. 12 (10). The Rent Restrictions Acts 
operated in rem & not in personam, & so if 
the principal Act did not apply to the 
premises, the Act of 1923 also did not apply. 
There must, therefore, be an order for 
possession in both cases.—CLARK v. DOWNES, 
CLARK v. MawBy (1931), 145 L. T. 20; 29 
L. G. R. 571, D.C. 


Annotation :-—Distd. Wirral Fstates, Ltd. +. Shaw (1932), 
43 IT. L. hi. 281. 
7028b. Acts not binding on Crown.]—CLARK v. 


DOWNES, CLARK v. MAWBY, No. 7028a, ante. 


7028c. ——~— Effect of sale by Crown—Subject to 


existing tenancy.]—-Rent Restrictions Acts, 
1920 & 1923, do not affect premises owned 
by the Crown, even when they fall within the 
limits laid down by those Acts. But upon a 
sale or assignment by the Crown this pre- 
rogative comes to an end, save only that 
where the premises are once sold subject to 
an existing tenancy that exemption continues 
until that tenancy is determined.—WiInrraL 
Estates, Lrp. v. SHAW, [1932] 2 K. B. 247; 
101 L. J. K. B. 870; 147 L. T. 87; 965. P. 
148; 48 T. L. R. 281; 76 Sol. Jo. 185; 30 
L. G. R. 171, C. A. 


7082. Add. Annotations :—Consd. Skinner v. Geary 


(1931), 47 T. L. R. 597. Refd. Roe v. Russell, 


mary [1928] 3 W. 


(1928) 1 D. L. R. 1773 


0. R. 128 —CAN SCFase $9 under @ parol lease void under Statute 
' f if, —— Injunction against enforce- 


oh th t for da ages for wrong- Of, Ront & Mtge 

6 county ct. for dam - 1923 (No. 19 of 1923), relating to the 

. : fu] eviction. The ent that the ° ’ hg 

ment of PPooa a th P pa i IO hig Athy tenant in such a case i relying on acts eon wt rent reed apply as 
; of part performance, & that he may do Nocbl arenes h nant, hich ie 

so only in a ot. which has jurisdic ion, coe WareiGe e. HOCL 71930} 

which the county ct. has abe a gran L BR O85, 28 957.—IR. 


R. 666.—CAN. 


sb. Action for damages—In comm 
Court—Tenant under void lease.j-— 


[1928] 2 K. B. 117; Lloyd v. Cook, Goudge 
v. Broughton, Simson v. Miatt, Bartram v. 
aa Barker v. Hutson, [1929] 1 K. B. 


7086. Add. Annotations :—Aa to (2) Apprvd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. Refd. Catto v. Curry, 
[1926] 1 K. B. 460. 


Add Annotations :—As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 347. Apprvd. Lloyd v. 
Cook, out v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
‘1 K. B. 103. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24, Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 


70387a, ——- ——-.]—Lioyp v. Cook, GoUDGE v. 
BROUGHTON, SIMSON v. MIATT, BArTRAM v. 
Ew: BARKER v. HUTSON, No. 73652d, 
post. 


7087b. Rent-free tenancy.]—-The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free.—BRACEY v. PaLkEs, {1927} 1 K.B. 
818; 96 L. J. K.B. 305; 186 L. T. 282; 48 
T. L. R. 69; 25 L. G. R. 156, D. C. 

Annotation :—Refd. Turner v. Watts (1927), 44 T, L. R. 105. 


7037c. ~.J|—TURNER v. Watts, No. 6636a, 
ante. 


7088a. Part of premises sub-let after passing of 
1923 Act.|—Held: where, after the passing 
of 1923 Act the mesne tenant of a whole 
house sub-lets to a tenant rooms which were 
not previously sub-let & which constitute a 
dwelling-house, 1920 Act applies to those 
rooms by virtue of proviso to sect. 2 (1) of 
1923 Act.—CHARVONIA v. ESTERMAN, [1931] 
2K. B. 641;100 L. J. K. B. 737; 145 L. T. 
419; 95 J. P.171; 47 T.L. R. 533; 75 Sol. Jo. 
459; 29 L. G. R. 493, D. C. 


7040. Add. Annotations :—As to (1) Distd. Leslie 
v.- Cumming, [1926] 2 K. B. 417; Ebner vw. 
Lascelles, [1928] 2 K. B. 486. Refd. Gee v. 
Hazleton, [1932] 11K. B.179. As to (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1 K. B. 24. 
Consd. Fordree v. Barrell (1931), 95 J. P. 
141; Haskins v. Lewis, [1931] 2 K. B. 1. 
Refd. Thompson v. Rolls, [1926] 2 K. B. 426; 
Lloyd v. Cook, Goudge v. Broughton, Simson 
v. Miatt, Bartram v. Brown, Barker v. 
Hutson, [1929] 1 K. B. 108. 


faut that the papers wore not served ment of rent under ai ease void under 
& cage 80 involved & in which if action as provided in sect. 16 thereof, are the Statute of Frauds a tenancy from 
h irregularities which cannot be attacked year to year is created.—GEBLER v. 
felture might be considered, the except in the procecdings themsclvcs PALMASON, MCDONALD v. Pa 
section of Landlord & Tenant Act or on an appeal.—Tvurts v. THOMSON, (Man.), [1930] 1 D. L. R. 475: 
invoked did not apply; sum ; 3W.W.R 

remedy should not be invoked poeta 

in cages of the ordinary relationship 


of landlord & tenant.—Ray v. RUBY tonant who has entered & paid rent 


LMASON 
(1929) 

ry ° 534 : 38 Man. L. kh. 371.— 
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7022 i. Apnlication to premises— 


Letting not necessary.)~-The provisions 
an action in estrictions Act, 


imins- 


under Landlords & Tenants specie performance & was entitled in 


e county ct. to rely on the common 71040 i. Continuation of lication of 
law rule under which on entry & pay- dcls—Sub-letting furnished. of wun- 
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Cases 7041—7087a. 
71041. Add. Citations :—95 L. J. K. B. 1007; 24 
L. G. R. 315. 


Add. Annotations :—As to (1) Consd. Fordree 
v. Barrell (1931), 95 J. P.141. Refd. Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Refd. 
Thompson v. Rolls, [1926] 2 K. B. 426. 


7041a. .|— Where the tenant of an entire 
house within the limits of the Rent Restric- 
tion Acts sub-lets part as a dwelling-house 
& thereby becomes mesne tenant of the whole 
premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1).—Domenprerri 
v. RYAN (1929), 141 L. T. 289; 93 J. P. 206; 
eee a 432; 73 Sol. Jo.318; 27L. G. BR. 


7041b. ——— Grant of licence.]—-Where the tenant 
of premises protected by Rent Restriction 
Acts has granted to another person a licence, 
under which the paramount user of part of 
the premises is to be user for the purpose 
of the business of that other person, that 
part of the premises is no longer protected 
by the Acts; & the position is not affected 
by the fact that a licence only & not a sub- 
tenancy has been granted.—-GmrE v. HAZLETON 
[1932] 1 K. B. 179; 100 L. J. KB. B. 644; 
145 L. T. 545; 95 J. P. 176; 47 T. L. R. 
528; 49 L. G. R. 498, D.C. 

7047. Add. Citation :—24 L. G. R. 147. 
Add. Annotations :—Distd. Cohen v. Gold, 
[1927] 1 K. B. 865. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Refd. Catto v. Curry, [1926] 
1 K. B. 460; Oakley v. Wilson, [1927] 2 
K. B. 279. 


7049. Add. Annotations :—Consd. Jewish Maternity 
Soc. Trustees v. Garfinkle (1926), 95 I. J. 
K. B. 766. Distd. Barton v. Keeble, [1928] 
Ch. 517. Refd. Brooks v. Liffen, [1928] 2 
K. B. 347. 


aa Citations :-—135 L. T. 476; 241. G. R. 
43. 








7057a. Jj—Certain premises, part of which 
was used as a shop, had been let to a tenant 
who resided on these premises. The land- 
lord having served upon the tenant a notice 
to increase the rent, the tenant claimed to be 
protected under the Rent Restriction Acts :— 
Held: as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dwelling-house, & the fact that part of it 
was used for business purposes did not prevent 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied.—Hicxks v. SNooK (1928), 
ee - P. 55; 73 Sol. Jo. 43; 27 L. G. R. 175, 


7061. Add. Annotation :—Consd. Leslie v. Cum- 
ming, [1926] 2 K. B. 417. 

7062. Add. Annotations :—Refd. Leslie v. Cum- 
ming, [1926] 2 K. B. 417; Ebner v. Lascelles, 


jurnished house— Destruction of identity.) 
—The widow of a tenant of a honse 
let unfurnished sub-let the house 
furnished :—-Held: the widow by 
Rub-letting the house furnished mado 
it cease to be a house to which Rent & 
Mtge. Restrictions Act, 1923 (No. 19 
of 1923), applied. KAVANAGII v. 
WHITTLE, [1926] I. R. 425, 428.—IR, 


PART XXVIJ. ayy, ae SUB-SECT. 3.— 
- (a). 
71045 ii. ——- Rent & Mortyage 


Restrictions Act, 1923 (No. 19 ef 1923), 
s. 3 (1).J)-——The words * let as 4 separate 





well as 
WALLACE ¥. 
255, 257.—IR. 


dwelling” apply to ‘‘a house,” as 
l to “a part 
Fogarty, (1926) I. R. 


PART XXVII. ia esp SUB-SEKCT. 8. — 


7055 i. Shop.}—Premises in & country 
town were let to a tenant under a single 
contract of lease, & at an unapportioned 
rent of less than £70 
cousisted of a dwelling-house, & of a # 
room used as a shop, & constructed to 
Berve that purpose. 
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[1928] 2 K. B. 486; Gee v. Hazleton, [1932] 
1 K. B. 179. 

7068. Add. Citations :—95 L. J. K. B. 1; 
I. T. 21; 241. G. R. 27. 
Add. Annotations :—As to (1) Folld. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 139 L. T. 382. Consd. Ford- 
ree v. Barrell (1931), 95 J. P. 141. Dbtd. 
Haskins v. Lewis, [1931] 2 K. B. 1. Consd. 
Gee v. Hazleton, [1932] 1 K. B. 179. Refd. 
Leslie v. Cumming, [1926] 2 K. B. 417; 
Thompson v. Rolls, [1926]2 K. B. 426; Ebner 
v. Lascelles, [1928] 2 K. B. 486. 


7063a. Separate use of part as business premises— 
Other part sub-let.J—A house & shop were 
let to a tenant in 1900. The house con- 
sisted of two rooms in the basement, a shop 
& parlour on the ground floor, two rooms on 
the first floor & two rooms on the second 
floor. The tenant originally carried on a 
tailor’s business in the shop & resided in the 
house with his family. Subsequently he 
ceased to carry on the tailor’s business & his 
daughter carried on a drapery business on 
the ground floor, & his son carried on a 
betting business on the first floor. In 1927 
the tenant moved to another house where 
he resided with his family ; he then sub-let 
the two rooms in the basement to one sub- 
tenant as a residence, and the two rooms on 
the second floor to another sub-tenant as a 
residence. The landlord served notice to 
quit upon the tenant, & then commenced 
proceedings in the county ct. to recover 
possession of the premises. The tenant 
relied upon the protection given by Rent 
Restriction Acts. The county ct. judge 
found as a fact that the ground floor & the 
first floor constituted business premises, & 
that the tenant had sub-let the remainder of 
the premises & so parted with possession of 
them. He accordingly held that the tenant 
was not entitled to the protection of Rent 
Restriction Acts & gave judgment for the 
landlord for possession:—Held: an order 
could be made for the recovery by the lJand- 
lord of possession of the whole of the premises, 
notwithstanding that the basement & second 
floor had been sub-let to two tenants as 
residences, those sub-tenants being protected. 
by 1920 Act, s. 5 (5) & s. 15 (3), & becoming 
tenants of the landlord.— Haskins v. LEwIs, 
[1931] 2 K.B.1; 100 L. J. K. B. 180; 144 
L. T. 378; 95 J. P.57; 47T. L. R. 195; 29 
L. G. R. 199, C. A. 

Annotations :—Consd. Fordree v. Barrell (1931), 95 J.P. 141. 
Apld. Skinner v. Geary (1931), 47 T. L. R. 597. Refd. Gee 
v. Hazleton, [1932] 1 K. B. 179. 

70672. Dwelling-house taken for purpose of 
subletting.|-—A dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
& the basement unfurnished, to sub-tenants 
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shop had separate entrances from the 
street, but there was internal com- 
munication between them. The land- 
lord ha brought an action of 
removing from the shop :—Held; the 
unit of location was a complex one 
consisting in part of a dwelling-house 
& in part of a shop, the latter was not 
part of the dwel -house, & accord- 
ingly Increase of Rent & aerate 
Interest (Restrictions) Act, 1920, did 
not apply to it; & decree of removing 
ranted.—M‘CLYMONTS TRUSTEES vt. 

osa, (1929] S. O. (Ct. of Sess.) 585.— 
Tho house & the SCOT. 


of a house.’’— 


The subjects 
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whose occupation ceased shortly before the 
end of the tenancy :—Held: 1920 Act was 
not prevented from applying to the dwelling- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
& used the idan -house only for the pur- 
pose of subletting it, inasmuch as the taking 
user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply ; (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy.—EBNER »v. LAscELLES, [1928] 2 
K. B. 486; 97 L. J. K. B. 497; 1389 L. T. 
140; 92 J. P. 114; 44 T. L. R. 460; 72 
Sol. Jo. 303; 26 L. G. R. 296, D. C. 
Annotations ;—~As to (2) Dbtd. Fordreo v. Barrell (1931): 
- 3. iy ee 4s to (3) Consd. Fordreo v. Barrell (1931), 
7090. Add. Annotation :—Refd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 108. 
7081. Add. Citation :—24 L. G. R. 250. 
Add Annotations :—Apld. Doulin v. Purcell 
(1926), 136 L. T, 633. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson yy. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v. Ryan 
(1929), 141 L. T. 239. Consd. Charvonia v. 
Esterman (1931), 47 T. L. R. 533. Folld. 
Lefevre v. Hirst (1931), 100 L. J. K. B. 733. 
Refd. Oakley v. Wilson, [1927] 2 K. B. 279. 


7091a. ~~---»| -— LEFEVRE v. Hirer, No. 
7336c, poat. 


7095. Add. Cilation :—24 L. G. R. 321. 


Add Annotations :—Dbtd. Brookes v. Liffen, 
_{1928] 2 K. B. 847. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 
7097. Add. Annotations :—As to (1) Distd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 K. B. 
687. Consd. Skinner v. Geary (1931), 47 
T. L. R. 6597. Generally, Refd. Roe v. 
Russell, [1928] 2 K. B. 117. 
7097a. Meaning of ‘‘ family ’’—-1920 Act, s. 12 
(1) (g).J—Price v. GOULD, No. 7107b, post. 


7101. Add. Annotations :—Distd. Ebner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 189 L. T. 382; Haskins v. 





PART XXVII. set 1,5UB-SECT. 3.— 


in the 


eo, For the word “ hotel” 
word 


tatchwords substitute the 


o i, ~————,}-—A farmhouse was the 
let with a farm, the tenanoy expiring 
at Martinmas 1928. In Mar. 1922, 
the tenant sub-let the house. garden, & 
certain offices at a rent of 220, the 
tatable value of the garden & offices 
be lees than one-quarter of that of 
the house. On the expiry of the farm 
tenancy at Martinmas 1923, the land- 
lord let to the subtenant the house, 
arden, & offices, with the steading & 
armyard, atarentof£35. The ratable 
value of the garden, offices, steading, 
a farmyard was more than one-quarter 
of that of the house :—Held: as the 
value of the land & other premises let 





Act, 1923. s. 


with the house since Martinmas . 

exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 
subjects, the addition of the farmyard 
& steading having altered the identity 
of the house, & thus clided sect. 12 (6) 
of Act.—HALDANE v. SINCLAIR, 


PART XXVII. SEOT. 2, SUB-SECT. 4. 


7100 i. Person not in occupation. j—-- 
The restrictions iniposed by Increase 
of Rent & mie be Interest, (Restrictions) 

, on the right of a land- 
lord to recover possesajon of a dwelling- 
house to which the Act applies are not 
intended to benefit a tenant who is not 
jn occupation of the premises.—FoLey 
v, GALVIN, [1932)} I. 


7101 {. —-—-- Where tenant has sub- 
let.J—Pitf. let two rooms in ao cortain 


Lewis, [1981] 2 K. B. 1; Skinner v. Geary 
(1931), 47 T. L. R. 597. 
7103a. ———- -——-  ———.}—- SPURLING. v. PUGH 
(1926), cited, [1931] 2 K. B. at. p. 268, D. C. 
Annotation :—Appeva. Fordree v. Barrell (1981), 95 J. P. 


71038h. ———.}—The tenant of a dwelling- 
house which was within the rental limits of 
1920 Act, sub-let furnished three rooms of 
the house to one person & two rooms to 
another, reserving for herself merely one 
room & the scullery. The sub-tenants were 
given by the tenant the right as against 
herself to exclusive possession of the rooms 
in question. On becoming aware of the sub- 
letting the landlord of the house gave notice 
to terminate the tenancy, & thereafter took 
proceedings to recover possession of the rooms 
which had been sub-let :-—Held: the rooms 
which had been sub-let had by virtuc of 
sect. 12 (2) of 1920 Act become separate 
dwelling-houses to which the Act did not 
apply & therefore the landlord was entitled 
to recover possession of those rooms.— 
BARRELL v. FORDREE, [1932] A. C. 676; 101 
L. J. K. B. 629; 963. P. 278; 48 T. L. R. 
482; sub nom. FORDREE v. BARRELL, 147 
L. T. 206; 30 L. G. R. 271, H. L. 

7108c. ——--——— Application of 1920 Act, s. 2 (8).] 
—EBNER v. LASCELLES, No. 7067a, ante. 

7108d. —-— ———.]—-Where there has been no 

default by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; & the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant.—West WALES Joint BoaRp 
FOR MENTALLY DEFECTIVE v. EVANS (1928), 
189 L. T. 382; 447. L. R. 565; 261. G. R. 
447, D.C. 

7103e. ————.]—(1) For a considerable period 
before 1919 deft. was tenant & occupier of a 
dwelling-house at N., which came within 
Rent Restriction Acts. In 1919 he went to 
live at a house in another locality of which 
house his wife was tenant. By permission 
of deft. a sister of his wife, with her husband, 
then went to reside in the house at N. In 
May, 1930, notice to a the premises at N. 
was served by pltf., the landlord, on deft., 
who thereby became statutory tenant of the 
remises. In June, 1930, deft.’s sister-in- 
aw left the premises, & deft. permitted his 
sister to live in them. In an action brought 
by pltf. against deft. for possession of the 














house to tho National Union of Rail- 
waymen ag & meeting-place for the 
membern of the Union. Subsequently 
the Union sub-let one of the rooms to 
a shoemaker, who used the room solely 
for the purposes of his trade. Pitf. 
obtained a decree in ejectment ugainst 
the Union & recovered possession of 
the room occupied by them. Hoe then 
brought ejectment proce against 
the sub-tenant in respect of the room 
occupied by him. The sub-tenant 
relied on Increase of Rent & Mtge. 
Intcrest (Restrictions) Act, 1923 :—- 
Held: deft. was protected by the Act, 
aa, whether the Union was using the 
rooms “for buajnegs, trade, or pro- 
fessional purposes * or not, pltf. was 
the “ landlord ’ of the room & deft. 
the ‘‘ tenant.’’ & the latter used the 
room for business premises,—O’BRIEN 
t. WALLACE, (1932) I. R. 308.—IR. 


* 339,—IR. 
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on defts. as her exors.—DRURY vt. 
JOHNSTON, (1928] N. I. 25.—IR. 


1923, to N., who was then in pitf.’s 


house, the county ct. judge found that deft. 
was not in actual occupation of the house at 
the material time & that he did not retain 
possession within Rent Restriction Acts by 
the occupation of his wife’s or his own 
relations, since the purpose of that occupation 
was not to preserve the house as a residence 
for himself. The county ct. judge accord- 
ingly made an order for possession of the 
house, & this order was affirmed by the Div. 
Ct. On appeal :—Held: the appeal should 
be dismissed on the ground (per ScruTron 
& Siusser, L.JJ.) the fundamental principle 
of the Rent Restriction Acts being to protect 
a tenant who is residing in a house, a tenant, 
to be entitled to the protection of the Acts, 
must be in personal occupation or actual 
possession of the premises in respect of which 
he seeks that protection, & (per GREER, L.J.) 
the findings of the county ct. judge involved 
that deft. had sub-let the house & so was, 
by virtue of 1923 Act, s. 4 (hk), precluded 
from claiming to retain possession. 

(2) In my view Collis v. Flower, No. 7105, 
was wrong, for the reasons that 1 have been 
stating. The common law tenancy was 
terminated. The exor. had a common law 
tenancy. & it was terminated by notice to 
quit. He did not remain in occupation of 
the house, &. in my view, the original tenant 
having no right, as we have now decided, to 
dispose of the property by will, had no right 
to give any statutory right to the exor., & 
the exor., who had not lived in the house, 
could not claim to be a statutory tenant. 
In my view, therefore, Collis v. Flower, No. 
7105, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
v. Low, No. 7097. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in her 
common law tenancy remained to her repre- 
sentatives in an intestacy. No notice to 
quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
é& it remained in the person who at common 
law was entitled to it,.& her tenancy had 
never been’ terminated. Consequently 


eceaged’s tenancy could devolve 
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Meilows v. Low, No. 7097, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could not, 
in my opinion, have said, unless the matter 
could be brought within the very curious 
clause about intestacy to which I have 
referred, that such an administratrix not 
being in possession is entitled to be protected 
by the Act (Scrutron, L.J.).—SKINNER v. 
Geary, [1931] 2 K. B. 546; 100 L. J. K. B. 
718; 145 L. T. 675; 95 J. P. 194; 47 
T. L. R. 597; 29 L. G. R. 599, C. A. 
Annotution :---As to (1) Consd. Sutton v. Dorf (1932), 76 
Sol. Jo. 359. 

7103f. ; ~.}—Haskins v. Lewis, No. 7068a, 
ante. 

7105. Add. Annotations :—Distd. Lovibond (J.) 
& Sons v. Vincent, [1929] 1 K. B. 687. Overd. 
Skinner v. Geary (1931), 47 T. L. R. 597. 
Refd. Roe v. Russell, [1928] 2 K. B. 117. 

7105a. -——.]—SKINNER v. GEARY, No. 71038e, ante. 

7106a ae «+— SKINNER v. GEARY, Ne. 7103e, 
ante. 

7107. Add. Annotation :—Consd. Price v. Gould 
(1930), 143 L. T. 333. 

7107a. Daughter of deceased tenant.]—Deft.’s 
father, who was the statutory tenant of a 
dwelling-house to which Rent Restriction 
Acts applied, died intestate & leaving no 
widow. Deft. was admittedly a member of 
her father’s family, ‘‘ residing with him at 
the time of his death,’ within 1920 Act, 
s. 12 (1) (g). When he died deft.’s father 
owed six months’ rent to the landlord of the 
house :—Held: deft. was a statutory tenant 
of the premises, & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had originally held, but her 
statutory tenancy had begun with her, & 
she was not liable to pay the arrears of rent 
owing by her father at the time of his death, 
they being a liability which had been incurred 
by a preceding tenant.—TICKNER v. CLIFTON, 
[1929] 1 K. B. 207; 98 L. J. K. B. 69; 140 
L. T. 186; 9383. P.57; 45T. L. R. 35; 72 
Sol. Jo. 762, D. C. 


Compare No. 7107c, infra. 


7107b. Brothers & sisters of deceased woman 
tenant.]-——The word ‘‘ family ” in sect. 12 (1) 
(g) .of the 1920 Act includes brothers & 
sisters. The primary meaning of the word 
‘“ family ’? was children, but that meaning is 
susceptible of a wider meaning according to 
the context in which it is used, & the Legis- 
lature used the word ‘ family ” to introduce 
a wide & flexible term.—PRICE v. GOULD 
(1930), 148 L. T. 333; 94 J. P. 210; 46 
T. L. R. 411; 74 Sol. Jo. 487; 28 L. G. R. 
651. 

7107c. Death of widow of tenant-—No further 
statutory protection.]—On the death of the 
statutory tenant of certain premises within 





7105 i. Hrecutor of tenant.}—Held: employment, at the rent of 5s. per protection of Increase of Rent (Restric- 
a tenant’s rights under 1920 Act were week. N,. died intestate in Junc. 1026. tions) Acts. Increase of Rent & 
altogether personal, & no interest eaving deft. his widow, who up to Mtge. Interest (Restrictions) Act. 1920. 
the time of his death resided witb him 
On the death of her husband, deft. expression tenant includes tho widow of 
remained in occupation & entered into a tenant d intestate who was 
; legal possession of the house under residing with bim at the timo of his 
_ Widow or member of deceased Inerease of Rent, etc. (Restrictions) death ”’: 
tenant's family.\--Vitf. was the owner Act, 1920, s. 12 (1 
of a dwelling-house subject to Inerease 


s. 12 (1) (9) provides that ‘“ tho 


—Illeld: the widow acquired 


(q). eft. married a vested intercst asa tenant, there 
again in Mar. 1928, & her second bus- was nothing in_ Increase of Rent & 
of Rent & Mtge. Interest (Restric- band & his children cane to reside in Mtge. Interest (Restrictions) Act, 1920, 
} Act, 1920. The promises hud the house occupied 
etasa weekly tenancy,inorabout landlord instituted ejectment pro- second marriage 

ceedings against deft., who claimed the [1928] N. I. 183.—IR. 
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by her. The which divested thia interest on her 
—APSLEY v. BARR, 
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the limits of the Rent Restriction Acts, his 
widow continued to occupy by virtue of 1920 
Act, s. 12 (1) (f'). The widow subsequently 
died, & her daughter, who had been living 
with her on the premises, contended that by 
. virtue of the same sect. the right of tenancy 
passed to her :—Held: as the Acts do not 
confer any right of property, but merely a 
poecnn right of occupation, the tenancy of 
he deceased tenant passed to his widow only 
under the above sect., & did not pass to any 
one else after his widow’s death.—Pajn v. 
CoBB (1931), 146 L. T. 18; 95 J. P. 201; 47 
T. L. R. 596; 29 L. G. R. 6238, D. C. 


7112. Add. Annotation :—Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 103. 


7125. Add. Annotation :—Refd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
oo He Brown, Barker v. Hutson, [1929] 


7182. Add. Annotation :—As lo (2) Refd. Leslie v. 
Cumming, [1926] 2 K. B. 417. 


7185. Add. Annotation :—As to (1) Consd. Bracey 
v. Pales (1926), 43 T. LL. R. 69. 


7145a. What amounts to increase.|—By a local 
Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 
provided that in certain cases owners might 
be rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant :—Held: 
under sect. 2 (1) (6), the landlords were 
entitled to increase the rent, as there had been 


an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified by the sect.; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full amount of 
that rate.—-HODGKINSON v. Hewitt (1928), 
139 L. T. 401; 447. L. R. 694; 935. P. 28; 
27 L. G. R. 210, D. ©. 


7149. Add. Annotations:—Apld. Hodgkinson v. 
Hewitt (1928), 1389 L. T. 401. Folld. Evans 
v. Baxter (1980), 94 J. P. Jo. 173. 


714a. ~.}—Where a landlord pays 
the rates & receives an allowance he is not 
entitled under 1920 Act, s. 2 (1) (6), to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance.—EVANS v. BAxTER (1980), 46 
T. L. R. 270; 74 Sol. Jo. 284, D. OC. 


7150. Add. Annotation :—Refd. Elvington Tenants 
v. Hatton (1928), 189 L. T. 211. 


7154. Add. Annotation :—As to (2) Consd. Harris 
v. Norris (1930), 143 L. T. 230. 


7155. Add. Annotation :—As to (1) & (2) Consd. 
Harris v. Norris (1930), 143 L. T. 230. 


7155a. Tenant of part of dwelling-house—Right to 
notice from landlord of part.]---On Aug. 4, 
1914, a house was let‘in two parts, upper & 
lower, each part being Ict at a rent of 8s. 6d. 
a week. Subsequently the tenant of one 
part became tenant of the whole house at 
17s. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 8 (2). 
Resp. having become tenant of the whole 
house, desired to sublet the lower part, as 
had been done previously, & he sublet to 
applt. at a rent of half the whole rent resp. 
himself paid for the whole house, namely, 
8s. 6d. plus half the permitted increase. 
Applt. contended that the 8s. 6d. a week was 
the standard rent of the part he occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Resp. sued for possession on the 
ground of non-payment of rent & rates in 
respect of the sub-tenancy. The county ct. 
judge gave judgment for resp. as pltf. Deft. 


PART XXVII. SECT. 2, SUB-SECT. 7. 


7108 i, ‘“ Separate’? -— Whether 
physically separate—Or partitioned off.] 
—Pbltf., the owner of a house consisting 
of four fluorg & a basement, erected in 
each of the back rooms on the firet & 
second floors a partition, which con- 
verted cach large back room into two 
rooms. He put electric fittings in each 
floor, & did other work in connection 
with the gas & water supply, & let 

ortion of the house to deft., describing 
t in the agreement as * consisting of 
& flat of throe rooms & front basement 
on parlour fioor.”” It had not aseparate 
bath or separate sanita accom: 
modation, & there was no physical 
separation of it, as a residence, from 
the rest of the house :—Heid: (1) the 
dwelling-bouse had not been “ bond 
reconstructed by way of conversion 

to two or more separate & self- 
contained flats ” within Rent & Mtge. 
Restrictions Act, 1923 (No. 19 of 1923). 
The rent being in arrear, pitf. served 


notice to quit on deft., & instituted | 


ejectment proces dinae :-—~Held : (2) the 
letting was a new Ictting of portion 
of aitered premises, so as to entitle 
itf., to ch a rent without regard 
the standard rent of the whole 
house; (3) deft.’s claim for apportion- 


ment of the rent must be dismissed ; 
(4) pltf. was ontitled to an order for 
Hie tripe the ct. granting a stay for a 
imited period, the order for possession 
aid within 
ITZSIMONS, 


not to issue if the rent was 
that period.—BoOYLE ov. 
(1926) I. R. 378.— IR. 


7109 i. ‘* Self-contained *?—-W hether 
complete residence—Neceasity for parti- 
ltion.}—-BoyYLE wv. ¥irzatmons, No. 
71 08 i, ante.——IR. 


PART XXVII. seer SUB-SECT. 2.— 
« (0) 


97128 i. Efouse converted into flats— 
Wheiher rent ut first esa as flat.|}— 
BoyvLe wv. Firzsimons, No. 7108 1, 


pane 
e 


ga. Rates previously paid by landlord 
—HRight to throw upon tenant.)—Apart 
from any quostion of special agree- 
ment, Increase of t & Mortgage 
Interest (Restrictions) Act, 1923, 
prevents a landlord of premises to 
‘which the Act applies, so long as he is 
not entitled to obtain possession, from 
throwing upon the tenant the burden 
of rates, .which he, the landlord, 
pach te or aliows, though his 
contract to pay the rates may be vold 
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in law.—Moorz# v. Davy, [1928] I. BR. 
346.—IR. 


PART XXVII. re vt SUB-SECT. 3.-~ 
- (a). 


al. Service of notice—Proof.J—Held 
(1) as 1920 Act required no particular 
formalities or solemnitie. to be observed 
{fn counection with the service of 
notices, service could be proved by 
evidence in the ordinary way ; (2) upon 
the facts it must be inferred that notice 
had been received by the tenant.— 
GUTHRIB 0. STEWART, [1926]S.C. 743.— 
SCOT. 
sm. Agreement for increased rent.}— 
Deft. resisted a claim on the ground 
that, as no notice to quit had been 
served, nor any valid nctice of increase 
of rent, the increase was irrecoverable 
undcr Increase of Rent & Mortgage 
Interest (Restrictions) Acts of 1920 & 
1923, pltf. contending that the latter 
Act authorised an agreement for an 
increased rent, net exceeding tho Hinits 
rescribed by the Act, although a notice 
o quit & a valid notice of increase of 
rent had not been’ served. The 
circuit judge gave a decree for the 
amount claimed :—-Held: the decision 
must be afirmed.—LANGLEY v. POWER, 


Cases 7155a—7287. ENauise anp Emre Dioest 


appealed :—Held: resp. could not charge a 
rent in excess of the standard rent unless 
he could bring himself within the last 
sentence of sub-sect. (2) of sect. 8 ‘‘ where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant,’’ 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & the landlord 
of part was not entitled to increase the rent 
of the part unless notice of increase was 
given to the tenant of the part.——HARRIS v. 
Norris (1930), 143 L. T. 230; 04 J. P. 109; 
46 T. L. R. 330; 74 Sol. Jo. 201; 28 L.G.R. 
246, D.C. 

7165. Add. Annotation :—Generally, Refd. Abbey 
v. Barnstyn, [1930] 1 K. B. 660. 


7171. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 


7175. Add. Annotation :-—Refd. Roe v. Russell, 
[1928] 2 kK. B. 117. 

7181a. Decision of county court judge——-Right of 
appeal to High Court.}.—Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible :—Held: 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, & no appeal lay from it.—HLVINGTON 
TENANTS, Lrp. ». HATTON (1928), 1389 L. T. 
211; 92 J. P. 02; 44 T. L. R. 458; 72 
Sol. Jo. 319; 26 L. G. R. 3038, D. C. 


7188a. Necessity for apportionment—Onus of 
proof.}~—-The tenant of part of a dwelling- 
house to which the Rent Restriction Ac 
applied proved, on an spenoeen by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 8, 1914 :—Held: he had 
established a prim facie case of necessity 
for an apportionment, & the onus was then 
cast on the landlord to show that the rooms 
occupied by the tenant were let as a separate 
dwelling-house on Aug. 8, 1914, & so had a 
standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary.—-PLATMAN v. FROH- 
MAN, [1929] 1 K. B. 376; 98 L. J. K. B. 351 ; 
140 L. T. 405; 93 J. P. 184; 45 T. L. R. 
184; 27L.G.R. 150, D.C, 

7195. Add. Annotation :—As tv (1) Refd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
(1929) 1 Ik. B. 103. 

7219. Add. Annotation :—Refd. Re Keystone 
eae Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 

7225. Add. Annotation: -— Consd. Elvington 
Tenants v. Hatton (1928), 189 L. T. 21). 
7225a. Who ts tenant—-1920 Act, s. 12 (1).]—- 

TICKNER v. OLirron, No. 7107a, ante. 


7281. Add. Annotation :—Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 


7235a,. —-—- ——- -}—BOND v. PETTLE (1921), 
Times, Jan. 15, D.C. 


Annotations :-— Distd. Lever Bros., Ltd. ». Caton (1921), 
Shae L. R. 664. Folld. Murton v. Aldis (1929), 141 L. T. 








7235b. —— 
7318b, post. 


7287. Add. Annotations :-—Refd. Roe v. Russell, 
(1928] 2. K. B. 117; Lovibond J. & Sons v. 
Vincent (1929), 98 L. J. K. B. 402. 





—~-—,.]—MURTON v. ALDIS, No. 


PART XXVII. ar 8, SUB-SECT. 3.— 
e ( )e 

an. Notice increasing rent during 
currency of Icase.}—A notice to bo a 
valid notice must be correct in sub- 
stance as well az if form. 

A notice is not valid which purports 
to increase the rent during the currency 
of the original torm of years for which 
the tenant holds the premises..— 
SAMMON t. BykNg, [1926] I. L. 411, 
415.— IR. 

sp. Notice altering terms of tenancy.) 
—A notice fs not valid which purporta 
to alter the terms & conditions of the 
original contract of tenancy, by alter- 
ing tne Iisbility for repairs.—SAMMON 
v. BYRNE, [1926] I. R. 411, 415.—-TR. 


sq. Immaterial errors—Effect of.}— 
In an action for recovery of arrears 
of rent, the tenant maintained that 
a previous notice of intention to 
increase rent was invalid, in respect 
that (J) the notified increaze of rates 
was inaccurate, & (2) a charge for 
stair gus had wrongly been included in 
the inoreased rutes :—Zeld: as the 
tenant bun suffered no prejudice, & 
as the notice did not contain any 
statement which was false or mis- 
leading in any material respect, & 
was a8 accurate as it could be in the 
circumstances at the thoe when It 
was given, the notice was not invulid.— 
CLYDEBANK INVESTMENT Co... Ltp, v. 
MARSHALL, 11027] S. 1. 86U.-~-SCOT, 


PART XXVIL Bae 3, SUB-SECT. 3,-— 


. (©). 
sr. A8 to amount of rent.}-~A notice 


of intention to increase rent. which 
was in writing & in the statutory forn, 
was objected to by the tenant as inceom- 
potent, op the ground that the land- 
ord had stated, as the “* rent payable,” 
pot the stundard rent, but a higher 
amonnt which he was receiving at the 
date of the notice, & had further failed 
to set forth how the existing excess 
over standard rent had become due :--— 
field: as the tenant had already for 
some time been paying without 
objection rent at the figure stated in 
the notice, the onus was upon him to 
eateablish that the amvount in excess 
of standard rent was not legally 
exigible, & as he had failed to do so, 
his objection fell to be repolled.—- 
M‘KELLAR v. M’MAATER, [1926] 8. C. 
704.—SCOT. 


7167 i. Amendment— Mode of.J}—A 
notice of intention to incrvase rent, 
which was in writing & in the stututory 
form, showed under the apprupriate 
headings how the proposed increase 
wasmadeup. Asthe ifom of occupfer’s 
rates wag subseyuently found to have 
been overestimated, the original notice 
was amended by a corrective notice, 
sent by the landlord's facture & 
receiv by the tenant before any 
increased rent had become due :-— 
Held: amendment of a defeative notice 
was not restricted to the method 
preserihed by 1923 Act, s. 6, the primary 
purpose of which was to validate 
defective notices which bad been acted 
on, & It was competent to amend the 
notice by the method adopted.— 
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M‘'KELLAR vu. M‘MASTER, [1926] S. C. 
754.—SCOT. 


7167 ii. —— Jurisdiction of court.}— 
Increase of Rent & . Interest 
er vepter ag Act, 1926 (No. 24 of 

926), 58. 14, has been framed te put 
the ct. into the position of being able 
to do substantial justice between land- 
lords & tenants, & the power conferred 
goes far beyond the mere correction of 
wlerical errors or the rectifying of 
mistakes of fact.— Higgins v. WARREN, 
{1927} [T. WW. 558.—IR. 


7187 iti, ——- Iffert of.]-—~-The ct. 
made amendments in the noticer on 
terme which appeared to the ct. to be 
just & reasonable, & gave Judgment for 
the Jandlord for portion of the rent 
claimed :—Held: as a result of this 
yrovednure, the tonant, instead of 
10Olding continuously under her agree- 
roent. became a statutory tenant as 
from the date upon which the first 
of the amended notices was deemed 
to have taken effect.—NOLAN +t, 
GRAVES, [1929] 1. R. 7.—IR. 


PART XXVII. Beets 3, SUB-SECT. 3. — 


st. .48 condition precedent ta increase 
of rent —Agreement for increased rent, }-—~- 
LANGLEY ¥. Powrr, (1928) 1. R. 351.— 


* 


PART XXVIL. eat 8, SUB-SECT. 4.-- 


7189 1. Where house reconstructed— 
Conversion into flats.J-BoYLe  v. 
No. 7108 i, ante.-—IR. 


Vol. XXX2.——Landlord and Tenant, Cases 72388a—7802a. 


7238a. 
%041a, ante. 


7250. Add. Annotation :—Refd. Turner v. Watt: 
(1927), 44 T. L. R. 106. ih 


7264. Add. Annotations :—Distd. Campbell v. Lill 
(1926), 185 L. T. 26. Consd. Roe v. Russell, 
[1928] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons v. Vincent, [1929] 1 K. B. 687. Consd. 
Price v. Gould (1930), 143 L. T. 333; Sutton 
v. Dorf (1932), 76 Sol. Jo. 359. Refd. 
Ebner v. Lascelles, [1928] 2 K. B. 486; 
Haskins v. Lewis, [1931] 2 K. B. 1; Skinner 
v. Geary (1931), 47 T. L. R. 597. 


7254a, ——- By will.|—The right of a statutory 
tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will.— 
LOVIBOND (JOHN) & Sons, . v». VINCENT, 
[1920] 1 K. B. 687; 98 L. J. K. B. 402; 141 

~ L. T. 116; 938 5. P. 161; 45 T. L. R. 383; 
73 Sol. Jo. 252; 27 L. G. R. 471, ©. A. 


Annotations :—Oonsd. Price v. Gould (1930), 143 L. T, 333: 
Sutton v. Dorf (1932), 76 Sol. Jo. 359. Refd. Abbey v. 
Barnstyn, (1930) 1 K. B. 660; Skinner v. Geary (1931), 
47 T. L. ht. 597. 


-}—~DOoMENDINTTI v. RYAN, No. 


7254b. --—.]}—-Where a statutory tenant purports 
to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession, the effect is to 
terminate the statutory tenancy & the 
assignee acquires no title or right to possession 
of the premises, but is simply a trespasser.— 
WILKINS v. CARLTON SHOE Co., Lp. (1930), 
04 J. P. 207; 46 7T. L. R. 415; 74 Sol. Jo. 
463; 28 L. G. R. 358, C. A. 


7254¢. Right to sublet.|—A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet: part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 
The words “ lawfully sublet ’’ in 1920 Act, 
s. 15 (3), & in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply oxclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant.— 
Rok »v. RUSSELL, [1928) 2 K. B. 117; 97 
L. J. K. B. 200; 138 L. T. 258; 92 J.P. Sl; 
447. L. R. 278; 261. G. R. 145, CL A. 


Annotations -~—Consd. Lovibond Gi.) & Sons xv. Vineent, 
{1920} § K. B. 687: Sutton «. Dorf (1932), 76 Sal. Jo. 
359. Refd. Fordree tr. Barrell (1931), 95 J. PL V4: 


PART XXVII. gh 5, SUB-SECT. 2, — 


7275 1. Breach of covenant-—Adjudica- entitled — to 


tion as bankrupt.}—Where a lease of 
premises contained a proviso that, on 
the bkpcy. of the lessee, it should bo 
Jawful for the lessor to re-enter upon 


I. R, 504,.—-1R. 


allowing himself to be 
(a). bkpt., &, therefore, he was no longer 
possession, 
statutory tenunt.— Re Drew, [1929] 


Haskins v, Lewis, [1931] 2 K. B. 1; Skinner v. Geary 
(1931), 47 T. L. BR. $97. 

.}—See, also, Nos. 7041, 7237. 

Whether property within Bankruptcy Acts. }-— 
See BanKRuPtcy, Nos. 768la, 7681 b. 


7261. Add. Annotation :—Refd. Middlesex County 
Council v. Hall, [1929] 2 K. B. 110. 


7264. Add. Annotation :-—Consd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7265. Add. Annotations :—Expld. Lovibond (J.) 
& Sons v. Vincent, [1929] 1 K. B. 687. NUE. 
Sutton v. Dorf (1932), 76 Sol. Jo. 359. Refd. 
Roe v. Russell, [1928] 2 K. B. 117. 

7268. Add. Annotation :--—Refd. Skinner v. Geary 
(1931), 47 T. L. R. 597. 

7280. Add. Annotations :—Apld. De Vries v. 
Sparks (1927), 187 L. T. 441. Distd. Turner 
v. Watts (1927), 44 T. L. R. 105. 

7281. Add. Annotations :—-Consd. Standingford v. 
Bruce, [1926] 1 K. B. 466; De Vries v. Sparks 
(1927), 187 L. T. 441. 

7281a. Notice to quit—What amounts to.|—An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect. by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same.— 
DE VRIES v. SPARKS (1927), 137 L. T. 441; 
43 T. L. R. 448; 25 1. G. R. 497, D.C. 

24 


7291. Add. Citations :—95 L. J. K. B. 901; 
L. G. R, 531. 
Add. Annotation :—-Generally, Refd. Fordree 
v. Barrell (193)), 95 J. P. 141. 

7296. Add. Annotation :—As to (1) Folld. Hicks v. 


Snovk (1928), 93 J. P. 55. Refd. Gee ». 
Hazleton, [1932] | K. B. 179. 


e. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 581). 

Add the words “or for Purpose in Public 
J nterest.”’ 

7298a. ‘‘In public interest ’’—-What is--Whether 
extension of trade.}|—-GoocH v. STRATMAN 
(1927), 43 T. L. R. 475, D.C. 

7301a. —~- —.J—WEST WAaLES JOINT BOARD 
FOR MENTALLY DEFECTIVE v. EvANS, No. 
T1L03b, ante. 

7302a. |-—-HBNER v. LASCELLES, No. 7067a, 
ante. ; 











husband, &in proceedings for possession 
it was contended that the ct. should 
consider bardship to deft.'s sister & 
herfamily :—feld : ‘** hardship ’ under 
Rent & Mtge. Restrictions Act, 1923 
(No. 19 of 1923), s. 4 (1) (d), was 
hardship to a tenant personally, & 


adjudicated 


even as & 


the premises, & that, thoreupon, tho 
tonancy sbould absolutely cease, & 
as the lessee had been “gy irene 
a bankrupt, the ct. granted the appln. 
of the lessor for the recovery of 
porsossion of the promises, made within 
@ year of the bkpoy. of the lessec, 
as, since Convevancing Act, 1892, 
8. 2 (3) (c), applied, sub-sect. 2 of that 
section did not apply to the lease; & 
accordingly, the restrictions imposed 
ts Conveyancing Act, 1881, 8s. 14 (5), 
did not: apply to the lersor’s right of 
re-entry. he term of years for which 
the lease was granted expired in 1924, 
but the lessee continued te remain In 
possesrion -—eld : the lessee was not 
entitled to the protection of Inercase 
of Rent & Mortgage Interest (Restrio- 
tiona) Act, 1923, a3 he had broken ono 
of the conditions of his tenancy by 


PART XXVIII. iby SUB-SECT. 2.— 


72781. Premises wsed for immoral or 
HNegal purnosr-—What amounts to-— 
Offence ayainst licensing iaws.)— A 
tenant of licensed premises was con- 
victed ofan offence againstthe licensing 
laws, but the convietion was not re- 
corded on the lcenre:—ITleld: the 
tenant bad been convicted of using 
the prendses for an illegal purpose, 
& the et., considering it reasonable to 
do so, made an order for possession.—- 
Foran o. Ler, [1926] I. R. 87.—IR. 


PART XXVII. or 5, SUB-SECT. 2.—~ 

av. “ Greater hardship °—Limited to 
tenant pnersonally.|—Whero deft. was 
tenant of a house, which was occupied, 
not by him, but by his sister & her 
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no hardship borne by third parties 
could be taken into consideration.— 
lets ne ee & Coonzy, [1926] 


sw. ———- What amounts to.) —~ 
KAVANAGH © WuittLe, [1926] I. R. 
425, 428,—IR. 


PART XXVIII. SECT. 5, SUB-SECT. 3. 


sa. Where tenant disentitled to pro- 
tection—Tenant not in occupation.}— 
Prior to 1920 F. C. became tenant of a 
dwelling-house under a contract of 
peaeae from month to month at the 
monthly rent of £1 16s. 8d. In 1920 
kK. C went 1o reside elsewhere & never 
subsequently returned to the house. 
Iu 1920 F, C,’s brother, J. C., went, 
with F. C.’s permission, to reside in 
the house. A notice of increase of 


Cases 7307—7836c. 


7807. Add. Citation :--24 1. G. R. 141. 
dd Annotation :—Refd. De Vries v. Sparks 
(1927), 137 L. T. 441 
7308c. Part of premises sub-let---Remainder used 
for business purposes.J—HASkKINS v. LEWIS, 
No. 7068a, ante. 
7818. Add. Annotalion :-—Dbtd. Murton v. Aldis 
(1929), 141 L. T. 168. 
18a. ———.|—-BOND v, PETTLE (1921), 
Times, Jan. 15, D. C. 


Annotations :~-~Distd. Lever Bros., Ltd. v. Caton (1921), 37 
T.L~L &. 664. GConsd. Murton v. Aldie (1929), 141 L. T. 168. 


73818b. ——- J—On an application for 
possession of a cottage made before justices 
under Small Tenements Recovery Act, 1838 
(c. 74), if was proved that M. worked for C. 
at certain gas works from Apr. 1920, till 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of C., which was let 
to M. at the commencement & in consequence 
of his employment. In Jan. 1021, on tbe 
termination of his employment, M. ‘ received 
notice to quit the cottage, & was asked to 
pay a certain sum for rent. He applied to 
the county ct. & the rent was settled by the 
county ct. judge at 5s. per week.”’ M. paid 
this rent up to Sept. 8. 1928. On June 1, 
1928, C. having sold the gas works, including 
the cottage, to a limited liability co., conveyed 
the same to the co. On Sept. 22, 1928, the 
co. served a notice to quit on M., who sub- 
sequently tendered the rent due from Sept. 8 
to 22, which was refused. On Oct. 13, 1928, 
the statutory notice under the Act of 1838 
was served by the co.on M. The cottage was 
reasonably required by the co. as a residence 
fora man engaged in their whole-time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenuncy had been created & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of cjectmént 
should issue :—J/eld: at the time cjectment 
was sought the cottage was vot let to applt. 
in conseguence of his employment. the 
tenancy then being held under an entirely 
new contract, & that there were no materials 
on which the justices could find that no 
new tenancy ha«l been created. Accordingly, 
as resp. had not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed.—MUuRTON v. ALDIS (1929), 141 L. T. 
168; 93 J. P. 184; 27 L. G. R. 509, D.C. 


7320. Add. Citalion :—24 L. G. R. 192. 


7322. Add. Annotation :—Apld. Middlesex County 
Council ». Hall, [1929] 2 K. B. 110. 


7322a. —— ——— ———.]-—The alternative accom- 
modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as a 
dwelling-house & also as business premises, 
need only be as regards their user as a 
dwelling-house, & not as regards their user 
as business premises.—MIDDLESEX COUNTY 

















Enauiso anp Emeree Dicest SUPPLEMENT. 


Councizn v. Harn, [1929] 2 K. B. 110: 98 
L. J. K. B. 482; 141 L. T. 243; 03 J. P. 
188; 45 T. L. R. 474; 73 Sol. Jo. 366; 27 
L. G. R. 427, D.C. 

7336a. Duty of judge to consider jurisdiction to 
make order for recovery.}—(1) Where, in an 
action in the county ct. to recover possession 
of a dwelling-house, the evidence is sufficient 
to put the judge upon inquiry whether the 
house is one to which the Rent (Restrictions) 
Rules, 1920, to inquire & determine whether 
the house is within the Act &, if it is, to 
decide whether the Act permits him, & 
whether it is reasonable, to make an order or 
give judgment for the recovery of possession 
thereof. 

(2) The Div. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions &, if it does, whether he should 
make or refuse an order for possession 
(ScRUTTON, L.J.).—Sattur v. Lask, [1924] 
1K. B. 754; 93 L. J. K. B. 685; 180 L. T. 
323; 68 Sol. Jo. 420; 22 L. G. R. 296, C. A. 

Annotation :—<As to (2) Folld. Lefevre v. [Hirst (1931), 100 
L. J. K. B. 733. 


7336b. Appeal to High Court—Right to raise point 
of law not taken in county court-—Jurisdiction 
of county court judge to make order for 
recovery. |—SAacTrer v. T&MsK, No. 7336a, ante. 

7836c. ~}—(1) The tenant of a dwelling- 
house within the scope of the Rent Restrie- 
tions Acts sub-let three rooms forming a part 
thereof, & early in 1929 came into possession 
of that part. On Lady Day, 1929, he again 
sub-let the same three rooms to a sub- 
tenant, & later determined the contractual 
tenancy so created by a notice to quit. In 
an action brought by him to recover posses- 
sion of the three roums deft. claimed that his 
tenancy had become a statutory one, & 
relied on sect. 2 (1) of 1923 Act. Pltf. con- 
tended that when he came into possession 
of the whole house in 1929, the whole house 
thereby became decontrolied. Ile also con- 
tended that because of the wording of the 
first proviso to sect. 2 (1) & of the fact that 
the Act has been held to operate in rem, 
the part sub-let to deft. was not part of a 
dwelling-house to which the principal Act 
applied :—Held: the first proviso to sect. 
2 (1) of 1923 Act applied ; the dwelling-house 
let to deft. was not decontrolled; & that 
pitf. was not entitled to an order for 
possession. 

(2) Deft. had not raised the point on which 
he now relied in the county ct. :--Held: the 
general rule that it is a condition precedent 
to the raising by an applt. of a point of law 
on appeal from a county ct. that that point 
should have been raised ut the trial of the 
action does not apply to cases within r. 18 
of Increase of Rent & Mtge. Interest (Re- 








ront was scrved in 1920. subsequent 
to J.C. going into occupation. F.C, 
& J.C. were partners in business, & the 
reat of the dwelling-heuse waa pal 
froin the office of their firm, & was 
debited in the firm's wceounta to J. Co's 
salary or to his share of the profits. 
J.C. was rated in respect of tho occupa- 
gon of the dwolling-house. Both F.C. 


©. stated in evidence thut there | 


was no assignment of the tenancy from 
F.C.to J.C. The landlord brought an 
action in the Circuit Court against both 
F.C. & J.C. to recover possession :—- 
eld: the proper inference from the 
evidence was that J. C. occupied tho 
dwalling-house as tenant at will to his 
brother F. C.; accordingly the proviso 
ty sect. 4 (1) of the 1923 Act, applied; 
it therefore followed that the landlord 


62 


was not precluded from obtaining an 
order for possession against F. C.: 1 
further followed that, as the dwelling- 
house had been lawfully sublet to J.C, 
hefore proceedings were comurnenced, 
J. ©. waa entitled to retain possession 
under sect. 4 (2) of the 1923 Act, not- 
withstanding the Judginent for recovery 
of possession against I. C.—Srsk v». 
CROMIN, [1930] I. R. 98.~—IR. 


Vol. XXXI.—Landlord and Tenant. 


strictions) Rules, 1920.--LEFEVRE v. LitrRstT 
(1931), 100 L. J. K. B. 733. 


7342. Add. Annotation :—Refd. Sheffield Corpn. v. 
ara oo Corpn. v. Morrell, [1929] 


7346a. ——— ———— Dispute not on question arising 
under Rent Restriction Acts—-Dispute as to 
renewal of lease.}]—-Held : 1920 Act, s. 17 (2), 
applied.—BRANCH v. BENNETT’S DAIRIES, 
Lrp. (1928), 44 T. IL. R. 605. 


7351a. - Lessee at rent less than two-thirds 
of ratable value.]—LLoYD v. Cook, GoUDGE 
v. BROUGHTON, SIMSON v. MIATY, BARTRAM 








v. Brown, BARKER v. Hutson, No. 7352d, 
post. 
7851b. ——- Assignee of lease.j—-In 1913 


pltf. became the assignee of a Icase of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft. on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 
claimed to recover possession from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the premises :—Held: 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the Ictting to deft. (1) was not possession 
of the ‘‘ dwelling-house ”’ in question, (2) nor 
was it possession by him in the capacity of 
‘landlord,’ & sect. 2 (1) did not apply so 
as to decontro]l the premises.—COHEN v, 
Gop, [1927] 1 K. B. 865; 96 LL. J. K. 3B. 
419; 186 L. T. 728; 43 T. LL. R. 8765 25 
L. G. R. 198, D.C. 

Annotations:-- Overd. Lioyd v. Cook, Goudge v. Broughton, 
Simeon v. Miatt, Bartram v. Tirown, Barker v, Ilutson, 
Aare 1K. B.103. NF. Rathinsky 2, Jacobs, 11929) 1 

B. 24. Consd. Dorendietti ». Ryan 1920), 1t1 1. T. 
any: Lefevro v. Hirst (931), 100 L. SF. B. 733. Refd. 
Barton 7, Keeble, {1928} Cb. 417; use vt. Adler, 
1929], 1K, B. 625. 

7352a. -- Quarterly tenant.;~-A quarterly 

tenant of a dwelling-house which he has 

sublet may be the “ landlord ” of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 


ee ee 


becomes decoutrolled.—-OAKLEY v. WILSON, 
(1927) 2 Ik. B. 279; 9 L. J. KK. B. 783; 
1387 L. T. 479; 438 T. 1. R. 5213; 71 Sol. Jo. 


409; 25 1. G. R. 316, D.C. 


Annotations :—Refd. Lloyd vr. 
Simsou uv. Miatt, Bartram vw. Brown, Barker v. Wutson, 
(1929} 1 K. B.103; Ratkinsky v. Jacobs, {1929} 1 K. B. 249, 


7352b. —-— -Mesne tenant-— Part subsequently 
sublet.|—-In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1924, 
he sublet four of the rooms therein to 
D., who subsequently applied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house :—dzeld: the opening words of the 
proviso to 1923 Act, 8s. 2 (1), were mercly 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
construed as ‘‘ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,’? & D.’s rooms were 





Cook, Goudge v, Broughton, | 


ee ee 


in Stee 


Cases 7336c—7852d. 


saved from decontrol by the proviso.— 

DouLIN v. PARCELL (1926), 186 L. T. 638 ; 

43 T. L. R. 140; 25 L. G. BR. 71, D. C. 
Annotutions :—Apprvd. Lloyd v. Cook, Goudge v. Broughton, 


Simeon v. Miatt, Bartram v. Brown, Barker v. ee aie 
Sor 1K. 3.103. Refd. Oakley v. Wilson, [1927] 2K. B 





7352c. ——— Tenant at rent less than two-thirds 
of ratable value.]|—The tenant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent which was Icss than two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 1923 Act :— 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the frecholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled.— 
Brookes v. LIFFEN, [1928] 2 K. B. 347; 138 
L. T. 676; 92 J. P. 102; 44 T. L. R. 350; 
26 L. G. R. 199, C. A. 


Annotations :—Consd. Lloyd v. Cook, Goudge v. Broughton, 
arate v. Miatt, Bartram v. Brown, Barker v. Hutson, 


f1929} 1 K. B. 103. A pid. Natkinsky v. Jacobs, [1929] 1 
oe 24. Consd. Domendlett! v. Ryan (1929), 141 L. 'f. 
7352d. -—~——-,]-—-(1) The expression “ landlord ”’ 


in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but if must be used 
either in the looser sense of ‘ owner,’’ or 
in the still looser sense of a person who at 
a later stage is going to appear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word ‘‘landlord’’ used in its 
technical sense of a person between whom 
& the tenant a contractual relationship of 
landjord & tenant cxists. 

Where a person who is a “ landlord ” 
within 1923 Act, s. 2 (1), can prove either 
that he was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. The whole house 
& every part of it is decontrolled, & a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

fle The expression ‘‘ the tenant ’”’ in 1923 
Act, s. 2 (2), refers to the sitting tenant, 7.e. 
the ae son who is the tenant at the time when 
the lease referred to in the sub-sect. is granted. 

(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 31, 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub-letting of certain rooms form- 
ing part of that dwelling-house does not 
revive control.—lLLoyp uv. Coox, GoubpGs uv. 
BROUGUTON, SIMSON v. Miarr, BARTRAM 7. 
Brown, BARKER v. Hutson, [1929] 1 K. LB. 
108 ; 97 L. J. K. B. 657 : 139 L. T. 452; 92 
J.P. 109; 44 'T. L. RR. 761; 72 Sol. Jo. 533 ; 
26 1. G. Ri. 609, C. A. 

Annotations :-—.As to (1) Consd. Ratkinsky v. Jacobs, [1929 
1K. B. 24: DomendietUl vc. Ryan (1929), ie LL. T, 23 
ds to (2) Folld. Kingsley v, Adler, 11929) 1 K. B. aon 
Consd. Abbey rv. Barnstyn, {i930} 4 IX. B. 660. Generally, 


Bold: Clark vv. Downes, Clark v. Mawhy ey a 
2b. 203 Lefevre a. Hirst (1931), nO L. JI. BK, 


PART XXVII. SECT. 5, SUB-SECT. 5.—B. 


Itead “7842 i.”’ 


"342 fi 


i, ~-~~- ~~. ]}--BoYLe v. FrrzsimMons, No. 7108 i, ante.—IR. 
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Cases 7858a—78890. Engiisn anp Empree Digust 


738588. —-— -.}—Where, at the date of 
the passing of 1923. Act, a landlord was in 
possession of one part of a dwelling-house, 
& he had a tenant in possession of the other 
part, & the tenant subsequently gave up 

ossession of his part :—Held: the house 
Becanie decontrolled, & a subsequent tenant 
was not protected by Rent HKestrictions Acts. 
—RATKINSEY v. JAocosBs, [1929] 1 K. B. 24; 
97 L. J. K. B. 566; 138 L. T. 739; 92 7. P. 
142; 44 T. L. R. 548; 72 Sol. Jo. 354; 26 

L. G. R. 380, D. CO. 
Annotation :— pprvd, Lloyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker v. Hutson, 

[1929] 1 K. B. 103. 





7358b. -}— BARTON KEEBLE, No. 29138a, 
ante. 

7358c. —-—- Application of proviso to 1923 Act, 
s. 2 (1).}—Harnris v. Stacey (1929), 73 Sol. 
Jo. 568, C. A. 


7359a. By grant of lease to tenant—Who Is tenant.] 
—LLOYD v. Cook, GOUDGE v. BROUGHTON, 
Simson v. MuiatTr, BARTRAM wv. Brown, 
BAREER v. HUTSON, No. 7352d, ante. 

7359b. .]—Pltf. was the landlord & deft. 
the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft. 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1926:—Held: that within 1923 
Act, 8s. 2 (2), pltf. was the landlord of the 
pact of the dwelling-house let to the tenant, 
& deft. was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, & consequently, the 
said part of the dwelling-house was decon- 
trolled.—KINGSLEY v. ADLER, [1929] 1 
K. B. 525; 98 L. J. K. B. 218; 140 L. T. 
438; 93 J. P. 107; 45 T. L. R. 226; 73 
Sol. Jo. 93; 27 L. G. R. 220, D. C. 


73598c. —--- ~—--~— Contractual tenant.]—By an 
agreoment for a lease dated Jan. 31, 1919, 








PART XXVII. SECT. 6. Whiteunday 1924, 


the shop & premises, No. 9, 0. S., B., were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £45 per annum, the tenancy 
to continue thereafter, but to be terminable 
by six months’ notice in writing. On 
Sept. 16, 1921, the landlord gave W. six 
months’ notice to determine the tenancy, 
which expired on Mar. 25, 1922, but W. con- 
tinued to occupy the premises at a rent of £54 


per annum after the notice expired. On May 7, 


1926, W. died, having by his will a foe 
his wife his sole executrix & unive egatee. 
Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to take the 
premises on a three years’ tenancy at the 
same rent. On July 26, 1926, she assigned 
the benefit of the agreement to deft. On 
Dec. 5, 1927, pltfs. acquired the freehold of 
the premises, & on Jan. 5, 1928, gave notice 
to deft. terminating the tenancy at the 
expiration of the term. Deft., however, 
claimed to hold over under Rent & Mortgage 
Interest Restriction Acts, 1920 & 1923, & 
pitfs. brought these proceedings for posses- 
sion, claiming that although the premises 
had been a dwelling-house within the Acts 
they had been decontrolled as a result of the 
agreement of May 26, 1926. On appeal from 
an order made by the county court judge for 
rossession :—Held: (1) there was evidence 
before the county court judge to support his 
finding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, 1919; 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, 1926; (3) the agreement of May 26, 
1926, therefore operated to decontrol the 
premises. There is no reason for giving 
“the tenant’ in 1923 Act, s. 2 (2), the 
limited meaning of statutory tenant.— 
ABBEY v, BARNSTYN, [1980] 1 K. B. 660; 99 
L. J. K. B. 369; 142 L. T. 619; 94 J. P. 
196; 46 T. L. R. 2903; 28 L. G. R. 313, D.C. 


gave notice of intention to remove at Held: the landlord had not come into 
: In Mar. 1024, the “actual possession” of the house 
7355 i. By recovery of possession by landlord let the house as from Whit- within 192 


3 Act, s. 2, & 1920 Act 


landlord-—What amounts fo possession— sunday 1924 to a new tenant. Attbe continued to apply to the bouse.— 


Actual distinguished -from notional 


hitsunday term the old tenant CALEDONIAN HERIraBLTA ENXTATES, LTD. 


Rina St tenant of a dwelling- removed from the house, & the new’ v. METUVEN, [1927] 8S. C. 39.—SCOT. 
ouse, to which the Acts applied, tonant entered into possession :— 
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LIBEL AND SLANDER. 


Part I.—In General. 


4. Add, Annotations :—Refd. Broome v. Agar 
(1928), 188 L. T. 698; Lockhart v. Harrison 
(1928), 189 L. T. 621. 


18. Add. Annotations :—Consd. Broome v. Agar 
(1928), 188 L. T. 698. Refd. Lockhart v. 


Harrison (1928), 139 L. T. 521. 

24a. Limerick. ]—-Tottuy v. Fry J. 8S. & Sons, 
Lirp., No. 167a, post. 

26a. ———.]— OsBporN v. Bovutrer (Tuomas) & 
Son, No. 1084a, post. 


Part Il.—Parties. 


41. Add. Annotations :—Ag to (1) Consd. Horwood 
98 


v. Statesman Publishing Co. (1929), 


L. J. K. B. 450. Refd. The W. If. Randall 
[1928] P. 41. 


Part IIl.—-Identity of Person Defamed. 


58a. ——.]—SoLomons v. MepEx (1816), 1 Stark. 
191; 171 E. R. 443, N. P. 

Add. Annotation :—As to (1) Refd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 


75. 


77. Add. Annotations :—Apld. Cassidy v. Daily 
Mirror apis oo (192912 K.B.331. Refd. 
Thomson v. McNulty (1927), 71 Sol. Jo. 744. 


Part 1V.—The Statement. 


121. Add. Annotations :—As to (2) Apld. Tolley v. 
Fry & Sons, Ltd., [1931] A. C. 833. As to (4) 
Consd. Vockhart v. Harrison (1928), 139 
I, VT. 521. Generally, Consd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 

135. Add. Annotation :—-Consd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


146. Add. Annotation :—Apld. Tolley v. Fry J. 8. 
& Sons (1920), 46 T. L. R. 108. 


167a. Amateur sportsman—IJmputation of pro- 
fessionalism.|—Defts., a firm of chocolate 
manufacturers, issued, aS an advertisement 


of their goods, a caricature of pltf., a promi- 
nent amateur golfer, depicting him as playing 
golf, with a packet of their chocolate pro- 
truding from his pocket, & a caddy was 
represented with him, who also had a packet 
of chocolate, the exccllonce of which he 
likened to the excellence of pltf.’s drive. 
The advertisement was published without 
the knowledge or consent of pltf., who 
thereupon brought an action claiming 
damages, alleging that it constituted a libel. 
By his statement of claim he alleged that 
‘‘ defts. thereby meant, & were understood 


PART II. SECT. 1, SUB-SECT. 8. 


8a. Action by unincorporated asgocia- 
tion.]~-An unincorporated assocn. 
which was not registered as an assocn, 
at the time of the publication of an 
alleged libel, cannot sue for tho Hhel 
& it cannot suo after incorporation for 
tho injury alleged to be done to its 
roerabers before it was incorporated.— 
GIDNEY v, ANGLO-INDIAN & DoMt- 
OILED HUROPTAN FEDERATION (1930), 
I. I. jr. 8 Jian. 350,.—IND. 


PART Ill. SECT. 1. 


li, —— ———,])—Twoms0on & Co. v. 
we ft (1927), 71 Sol. Jo. 744, H. Li. 


PART III. SEOT. 2. 


sense itn 

imma- 
terial.|—Where deft. published an 
article which the ot. found was in- 
tended to convey the meaning that one 
or more of the editorial staff of a certain 
newspaper had deliberately falsified 
for political purposes, a correct report 
of a speech & witnesses were called 


who stated that they understood the 
words to rofer to the editor of the news- 
paper :—ZHeld: the article applicd tu 
the editor, & it was no defence to show 
that the writer had not intended to 
refer to the editor.—NASIONALE PERS 
v, LONG, {1930} App. L). 87.—-S. AF. 


PART IV. SECT. 1, SUB-SECT. 1.—B. 


92 ii. Publication of adthorised patent 
medicine teatimonial.}—-Dett. published 
in the newspapers a testimonial pur- 
porting to have been given by pltf. 
recommending the use of a patent 
medicine sold by deft. TItf. had not 
given or authorised the publication of 
the testimonial: —U7eld: the testi- 
monia} was capable of being held 
dcfamatory &&, on the evidence, 
defamation had been established. 
MazatT1 (oR Masotrt) v. ACME Pret- 
pucta, LYp., [1930] 3 W. W. Ik. 43; 
4D. £. l. 601.—CAN. 

ni. decusation of being spy.J—Pltt. 
alleged that he had been called a4 
Nationalist spy, but alleged no special 
ciroumstancos :—Field : the words were 
not per se defamatory._-HARDAKER v. 


TIABRING (1927), 48 N. L. R. 145.— 
S. AF, 


PART IV. SECT. 1, SUB-SECT. 1.— 
C. (a). 


bb. “ST have taken judgment against 
you.’ }-—Resp., being indebted to G. & 
Co. on &n account for goods purchased 
upon which summons had been issued, 
called upon G. & Co. for the purpose 
of pointing out that the account was 
wrong. He was accompanied by a 
friend 1.1. who knew the object of his 
visit. While discussing the account 
applt., a director of the tirm, said to 
resp. in the hearing of L. & P. (an 
employee of the firm): ‘* ] have taken 
judgement against you & you can do 
what you like.” G. & Co. had not in 
fact taken judgment, applt.’s state- 
ment being based upon incorrect 
information obtained by telephone, 
during the course of the interview, by 
P. from the Orm’s solrs., & conveyed 
by P. to applt.:—Held: the words 
wore not defamatory per se, but were 
capable of a defamatory meaning.— 
SMITH ¥. LAWRENCE (1929), 50 N. Lf. 
132.—S. AF. 


Cases 167a—167e. 


to mean, that pltf. had agreed or permitted 
his portrait to be exhibited for the purpose 
of the advertisement of defts.’ chocolate ; 
that he had done so for gain & reward ; that 
he had prostituted his reputation as an 
amateur golf player for advertising purposes ; 
that he was seeking notoriety & gain by the 
means aforesaid ; & that he had been guilty 
of conduct unworthy of his status as an 
amateur golfer.”’ At the trial evidence was 
given by golfers to the effect that if an 
amateur golfer lent himself to a scheme for 
advertising. people might think he was not 
maintaining his amateur status, & that he 
might be called upon to resign his member- 
ship of any reputable club. It appeared 
from correspondence passing between defts. 
& their advertising agents that the question 
of the possible effect on the amateur status 
of pltf. & others similarly caricatured had 
been brought to the attention of the defts. :— 
Held: in the circumstances in which the 
publication took place, as explained by the 
évidence, the caricature was capable of 
bearing the meaning alleged in the innuendo, 
& there ought to be a new trial limited to the 
assessment of damages.—ToLLEY v. FRY 
(J. S.) & Sons, Lrp., [1981] A. C. 333; 100 
L, J. K. B. 3828; 145 1. T. 1; 47 T. L. R. 
351; 75 Sol. Jo. 220, H. L. 


167b. Jockey---Statement as to being warned off.) 





Cookson tv. LAREWoop, [1932] 2 K. B. 
478, n.; 101 I. J. KR. B. 394, n.; 148 L. T. 
500, n., CLA 


aetation :—Consd. Chapman v. Mllesmere, [1982} 2 kK. Bb. 


167c. 





———.|—By rule 37 of the Rules of 
Racing of the Jockey Club: ‘* The Stewards 
of the Jockey Club have power, at their dis- 
cretion, to grant, & to withdraw, licences to 
officials, trainers, jockeys, & racecourses ; 
to refuse to allow any person to act or con- 
tinue as an authorised agent; to fix the dates 
on which all meetings shall be held ; to make 
inquiry into & deal with any mnatters relating 
tc racing, & to warn any person off New- 
market Heath ; & to authorise the publica- 
tion in the Racing Calendar of their decisions 
respecting any of the above matters.” Pltf., 
who was a horse trainer, received from the 
stewards of the Jockey Club a trainer’s 
licence to train horses to run under the Rules 
of Racing during the year 19830. The licence 
was expressed to be subject to conditions, 
condition 3 of which provided that a trainer’s 
licence night be withdrawn or suspended by 
the stewards of the Jockey Club in their 
absolute discretion, & such withdrawal or 
suspension might be published in the Racing 
Calendar, the recognised organ of the Jockey 
Club, for any reason which might seem proper 
to them, & that the stewards should not be 
bound to state their reasons. TPltf. trained 
a horse which ran in a race at. a meeting held 
under the Rules of the Jockey Club. After 
the race the acting stewards of the meeting 
ordered an examination of the horse, & on 
receiving a report of that cxamination they 
referred the matter to the stewards of the 
Jockey Club. The stewards held an inquiry, 
& their decision was communicated by the 
Cluh’s agents to the Press agencies & the 
Times, & wos published by them. It was also 
published in the Racing Calendar. The 
decision contained the following statement : 
“The stewards of the Juckey Club... 


EneuisH anp Emprre Dicest SUPPLEMENT. 


after further investigation, satisfied them- 
selves that a drug had been administered to 
the horse for the purpuse of the race in 
question. They disqualified the horse for 
this race & for all future races under their 
rules & warned C. C. Chapman the trainer of 
the horse off Newmarket Heath.” In an 
action by the trainer against the stewards, 
their agents & the Times Publishing Co., the 
proprietors of the Times, for libel, Hor- 
RIDGE, J., after holding that there was no 
evidence of malice, left; questions to the jury 
which they answered to the effect that this 
statement was not true in the natural mean- 
ing of the words but meant that pltf. was a 
party to the actual doping of the horse, & 
they fixed the damages at £10,000, £3,000 & 
£3,000, in respect of the publication in the 
Racing Calendar, to the new agencies & in 
the Times respectively. Judgment was ac- 
cordingly entered for £13,000 against the 
stewards & their agents for publication in the 
Racing Calendar & to the news agencies, & 
£3,000 against the stewards, their agents, & 
the Times Publishing Co. for publication in 
the Times, On appeal:—-Held: (1) in 
finding that the words published were not 
true in their natural meaning, the jury must 
have meant that the statement, which was 
literally true, involved an untrue innuendo 
which was defamatory ; (2) the publication 
of the decision of a domestic tribunal in the 
terms in which the tribunal bond fide embodied 
it, in the publication chosen by the parties as 
the means of communication between the 
tribunal & the section of the public interested, 
was privileged; (3) the publication in the 
Racing Calendar of the stewards’ decision 
was therefore privileged, &, as plitf. had agreed 
to publication in that periodical of the 
stewards’ decision, it was immaterial that the 
jury put a meaning on the words in which 
it was bond fide embodied by the stewards 
different from that which was intended by 
them ; (4) HorripGEr, J. was right in holding 
that there was no evidence of malice, & the 
aclion in regard to the privileged publication 
in the Racing Calendar therefore failed ; 
(5) the publication to the news agencies & 
in the Zimes was not privileged, but. the 
darnages awarded both in respect of these 
publications as well as in respect of the 
publication in the Stactng Calendar were 
excessive ; (6) there must in regard to the 
claims in respect of the publication to the 
news agencies & in the 7umes be a new trial, 
which ought not in all the circumstances to 
be limited to the question of damages, but 
to go alsuv to the question whether there had 
been. a libel. 

(7) Per Siesser, LJ. As publication of 
the stewards’ decision in the Racing Calendar 
was assented to by pltf. & the publication 
was in fact a true statement of their decision, 
the principle of volents non fil injuria applied, 
& no claim for damages in respect of that 
publication would lie. The fact that the 
decision was published in such a way as to 
give rise to a defamatory innuendo was a risk 
which pltf. by consenting to a report of the 
decision being published in the Racing 
Calendar, had elected to run. 

(8) Per Romer, L.J. The privilege given 
by the common law to reports of proceedings 
before a ct. of justice open to the public does 


not extend to a proceeding before a domestic 


174. 
188. 
229. 
292. 
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tribunal, such as the stewards of the Jockey 
Club, at which the public are not entitled to 
be present.—CHAPMAN v. ELLESMERE, [1932] 
2K. 8B. 431; 101.3. K.B. 876; 146 L. T. 
538 ; 48 T. L. R. 809; 76 Sol. Jo. 248, ©. A. 
Add. Annotation :——Consd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


Add. Annotation :—Retd. Tolley v. Fry J. S- 
& Sons (1929), 46 T. L. R. 108. 

Add. Annotation :—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

Add, Annotation :—Consd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


525a. Candidate for seat in Parliament.|—-Defama- 


tory words, which are actionable in them- 
selves, are not the less so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament.-~Harwoop 
v. ASTLEY (1804), 1 Bos. & P. N. R. 473; 127 
HK. R. 375, Ex. Ch. 


Angnteleon :—Refd. Pankhurst v. Hamilton (1887), 3 T. I. Re 
vo e 


541, 


577. 


672a. 


Add. Annotation :—Refd. Broome v. Agar 
(1928), 1388 L. T. 698 


Add. Annotation :—Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 
——.]—PLUNKET v. GILMORE (1725), 
Fortes. Rep. 211; 8 Mod. Rep. 215; 92 
E. R. 822. 





SuUB-SECT. 4.—IMPUTATION OF UNCHASTITY IN 


I EMALE. 


866a. Photograph of husband of plaintiff with 


PART IV. SECT, 1, SUB-SECT. 2.— 


se. Impulation of 
amounting to crime of seduction.) 


another woman—Alleged to be engaged. |— 


B. (a). arm,”’ ete. 


aduliery - -~ Not 


in his hip pocket, another under his of 
were under- 
stood by many of those who heurd 
them to refer to pltf. -—J/eld : 


The words 


Cases 167c—866b. 


(1) Defts. published in a newspaper a photo- 
graph of one C. & a Miss X. together with the 
words ‘‘ Mr. C., the race-horse owner, & 
Miss X., whose engagement has been 
announced.” Pitf. was, & was known 
among her acquaintances as, the lawful wife 
of C.; but defts. did not know this :—Held : 
the publication was capable of conveying 
@ meaning defamatory of pltf. & the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
character, that she was entitled to damages. 

It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying : 
‘‘T never heard of A. & did not mean to 
injure him.” If he publishes words reason- 
ably capable of being read as _ relating 
directly or indirectly to A. &, to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 
of the defamatory inferences reasonably 
drawn from his words (ScrutTron, L.J.).— 
Cassipy v. DatLty MInrork NEWSPAPERS, 
[1929] 2 K. B. 381; 98L. J. K. B. 595; 141 
: T. 404; 45 'T. L. R. 485; 73 Sol. Jo. 348, 
»» A. 


Annotation ;—-Consd. Ralston v. Ralston, [1930] 2 K. B, 238. 
866b. Inscription on tombstone erected to living 


wife.|]~— Pitf. married deft. in 1898. In 1899 
the parties separated under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft. covenanted to pay 
an annuity to plitf., & the deed also contained 
a covenant for further assurance. After the 


deft. uttering them.- -COooper et. 
WARBURTON, [1931] 44 B.C. i. 328. -- 
CAN. 


suid 


MERKOFF ©. PAWLUK, [EY31) LW. W. RR. 
669.— CAN. 


PART IV. oe 2, SUB-SECT. 1.— 


(a). 
240 i. Dishonest  trading.)--- 
RAHIM BAKISH v. RACHCHA LAL (1928), 
I. L. R. 51 AN. §809.-—IND. 


PART IV. a 2, aut 1.—- 
. (a). 

sd. Accusation of unethical practice.) 
— Doft. dictated to lis stenographer @ 
letter addressed & sent to pltf., who 
was a real estute agent, in which it. 
was stated that pitf was guilly of 
“unothical practice °:—J7eld: 9 on 
imputation upon pltf. in the way of 
his vocation & touching his calling & 
actionable without proof of special 
damare.— LAWRENCE tv. Finod, [199 0) 
1D. LR. 689; 66 0. L. HR. 441.--- CAN. 


PART IV. SECT. 2, SUB-SECT. 1.-— 
D. (b). 


Se euthandaaanined 


se. Fainter —- Immpudation of non- 
membership of trade wunion.J—Held: 
not dcfumatory, ag the words did 
touch pltf. in his vocation, nor were 
they spoken of him in the way of his 
calling, so as to be actionable without 
special dainage.—M‘MULLAN v. MUL- 
fae & FARRELL, (1929] I. R. 470.— 


PART IV. aaa 2. SUR ener 1.— 
a e . 

am. Jnfemperance.}—-Words which 
impute conduct to a clergyman which 
in iis denomination would be ground 
for his renoval or degradation are 
slanderous per ae. Deft. referred, in 
a debate, to the case of a clergyman 
going to a wedding, at which be 
officiated, after he had. “ loaded up his 
family, & with a bottle of home-brew 


= 


imputation was slanderous per se.~ - 
STELZER v. DomM, [1932] 2 W. W. it. 
139.----CAN. 


PART IV. PHOT. a SUB-SECT. 1.— 
- (f). 


st. Steredore—Aliscondurt as meniber 
of trade union. |—PIHzf., a wharf-labourer, 
had accused deft., the unlon secretary, 
of being short in his cash. A mecting 
of the union was called to consider 
pitf.’s conduct, & thereat deft. called 
pltf. & others ‘dirty stinking scabs 
& parasites,’? & stated that they were 
the first three men, in the event of 
industrial trouble, the union would 
have to fight. After discussion, the 
mecting resolved that pltf apologise 
to deft., or in default, should rerign. 
Pitf. did not do either, & at a subse- 
quent meeting, was expelled fram the 
union for not ablding by a decision of 
the meeting. Deft. thereafter sucecess- 
fully objected to plitf. being employed 
as a stevedore:--eld; the words 
were not applicable to pitf.’s conduct 
in his calling, & were not actionable 
per se. —TAYLOR v. UAMILTON, [1927] 
S.A. S.R. 314.- -AUS,. 


PART IV. SECT. 2, SUB-SECT. 1.-- - 


sv. Treasurer.)-—Vitf. who was 
treasurer of a socia] service assocn, 
published u financial statement of the 
society & submitted it te a meeting 
of the society. The statement did not 
contain the name of deft. among those 
who contributed to the funds of the 
assacn. Deft. later stated to third 
parties that. he had contributed to the 
assocn. by the payment of $5 by 
cheque :—Held : the statement made 
by deft. might be most. Injurious to 
itf., & if true would justify his removal 
rom office, & tho repetition of the 
words was the natural consequence 


PART IV. SECT. 2, SUB-SECT. 1.— 
E. (c) iii. 

525 i. Member of Parliament.|—The 
term ‘“ office ’’ includes the position of 
aoiuember of Parliament, whether or 
not such person holds an office in the 
atrict common-law seuse of the term.-~ 
PRATYEN v. THE Labour Dairy, Lrp., 
f1926) V. L. R. 115; 47 A. L. T. 147; 
(1926] Argus L. R. 152.—AUS. 


PART IV. ced vata 2.— 
» (&). 

549 i. Description of erime in lechnical 
ferms unnecessary. j— In order for words 
{o be actionable per se as an imputation 
of the comnuission of a ciime they need 
not describe the crime in techuical 
Jangnage.--Bviteau ov. CAMPBELT, 
{19883 D. .R. 907; (1928) 2WLW. mR. 
535,-- CAN, 


PART IV. seach 7 elie 2.— 
« (@), 

sg. Strauling names & addresses from 
Siles.)-- LAWRENCE v. Finen, (1951) 1 
D. L. It. 689.—CAN, 

PART IV. SECT. eee 2. —~ 
. (a). 

559 iii. -}--Words which impute, 
not the actual commission of a crime, 
but merely that the person spoken of 
would, if given the opportunity, com- 
mit a particular crime are not slander- 
ous per se—-DuBoORD 7 LAMBERT, 
[1928]3 D.L. R. 538; [1928] 2 W.W. BR. 
529; 23 Alta. L. R. 491.—CAN, 


PART IV. SECT. 2, SUB-SECT. 3. 


858 i, Charge of having had disease. |— 
An imputation of past infection is not 
actionable per se.—HALws v, MITOHELL 
(1927), 59 O. L. 1. 5903; reved. on other 
grounds, {1928} 2D.L, R. 97; (1923) 
8. c. R, 125.—CAN. 





Cases 866b—1010. Enauisa ann Ever: Dicest 


8838. 
885. 


900. 


separation pltf. set up in business as a garage 
proprietor, & she subsequently converted 
this business into a private limited co. in 
which she held the majority of the shares & 
also was the chairman & managing director. 
In 1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription: ‘‘ In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft. was 
the W. R. Crawshay Ralston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. :—Held:> though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women’s Property 
Act, 1882 (c. 75), s. 12, could not sue her 
husband on it, the action being for a tort & 
not for the protection & security of her 
By ot property.— RALSTON v. RALSTON, 
([1930] 2 K. B. 238; 99 L. J. K. B. 266; 142 
L. T. 487. 

Add. Annotation :—As to (1) Consd. Tolley v. 
Fry J. S. & Sons (1929), 46 T. L. R. 108. 
Add. Annotations :-—Refd. RK. v. Denyer, 
[1926] 2 K. B. 258; Auto-Mart (London) v. 
Chilton (1927), 43 T. L. R. 463; Hardie & 
Lane v. Chilton (1927), 96 L. J. K. B. 1040; 
okson vt. Harewood (1931), 101 L. 7. K. B. 
394, n. 

Add. Annotations :-—-Consd. Broome v. Agar 
(1928), 188 L. T. 698. Apld. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 


907a. ——.]—Cassipy v. DatLy Mirror News- 


PAPERS, No. &66a, ante. 


931 Add. Annolation :—Refd. Tolley v. Fry J. 8S. 


951 a 


& Sons (1929), 46 T. L. R. 108. 
For the existing paragraph substitute the 
following paragraph :— 


-.|—~Pitfi. complained of a state- 
ment published by defts., in which it was 
alleged that pltf., then Free State Minister 
of Labour & head of the Free State Military 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murderer. But 
they said: “If & in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pitf. 
took no steps to bring to justice persons guilty 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.”’ Plitf. having obtained an order 
for particulars of the justification, defts. 
delivered hae ag ee of seventy-two murders 
committed in Ireland over a period of five 
years with an allegation that plti. had assisted 
to organise them or had employed people to 
organise them :—Held : notwithstanding that 
defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
admissible.--MACGRATH v. BLACK (19286), 95 
L. J. K.B, 951; 185 L. T. 694, C. A. 


1006. Add. Annotation :—Consd. Broome v. Agar 


(1928), 188 L. T. 698, 


1010. Add. Annotations :—As to (1) Consd. Tolley 


v. Fry J. 8. & Sons (1929), 46 T. L. R. 108. 
Refd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 3381. Generally, Refd. Watt 
». Longsdon (1929), 98 L. J. K. B. 711; 
Minter v. Priest, [1930] A. C. 558; Chapman 
v. EWesmere (1982), 101 L. J. K. B. 376. 


PART IV. SECT. 2, SUB-SECT. 4. 

h i. ~—.}~In order to succeed in 
an action under Libel Act, R. 8. M. 
1913 (c. 113), s. 12, the words com- 
plained of must unequivocably charge 
adultery, ete.; the action does not lio 
for words which may bear both an 
innocent & injurious meaning.— 
WILLIAMS t. Brown, [1927] 3 W. W. RR. 
305; 36 Man. L. R. 101.—CAN. 


PART IV. SECT. 4, SUB-SECT. 1. 


867 vi. ——.]—SUTTER v. BROWN, 
[1926] App. D. 155.—S8. AF. 

867 vii. --——.!—In arriving ut the 
meaning of words alleged to be 


defamatory, the words must be con- 
strued to bave the meaning which a 
reasonable person rcading them iu their 
context would be lkely to give thum.-~— 
JOHNSON wt. Rand DartLy Mars, 
{1924] App. D. 190.—S8, AF. 

875 v. .j}-—-Deft. published of th 
directors of pltfs., an incorporates 
building society, in a& newspaper, 4 
notice stating, amongst other matters, 
that ‘“‘certain persons representing 
theruselves Lo be directors of the society 
had been self-appointed by the most 
despicable, foul, & fraudulent means, 
& in consequence, al] business trans- 
acted by them... is wholly & 
entirely contrary to rules & regulations 
& luw ":-- Held: the paragraph was 
capable of the meaning attributed ty 
it, namely, that the business of the 
socleLy Was being legally transacted, 
& arg such it was defamatory of pltfs.— 
OWEN BocND BUILDING & SAVENGS 
Socripry v, Murk (1893), 24 O. 1. 100.— 





PART IV. SECT. 4, SUB-SECT. 2. 


8838 i. Ualess special circumstances 
proved, j-—-Appit. & et were neigh- 
buouring shupkeepers. There was trade 
rivalry between the partics, which 
interested the whole township. Both 
applt. & resp. were known to cvery one. 
Warfare was conducted by placards, 
Resp. placed in his window a placard 
“One man, one trade, one wife.” 
Applt., who was a married man living 
apart from his wife, & had a house- 
keeper who was separated from her 
busband, claimed that the words 
iinputed improper relationships be- 
tween him & his housekeeper, & claimed 
damages for libel :—Jirld : the words 
were capable of bearing the defamatory 
meaning coniplained of, & it was a 
reasonable inference that they referred 
to the relutions between applt. & his 
honsekeeper.— CLARK wv. VARE, [1930] 
N. A. li. RR, 430.—-N.Z. 


PART IV. SECT. 5, SUB-SECT. 2.-—A. 


se. Words not ordinary English 
words.)]—Where the words complained 
of are not ordinary English words, & 
Itf. adducesa no evidence to show that 
hey were understood in the sense 
alleged in the innuendo, he fails to 
catablish a cause of action.—MREIER v, 
KLomTz (Sask,), (1928) 1 D. L. R. $13 
{1927} 3 Ww. W. R. ; 
4D.L.R. 43 [1928] 2 WW. 84s 2 
&.-L. R, 385.—CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 


964 fi, —~——~ —--—.]-—HOBINSON wv. 


4 


964 iti. ---—~ —-—.]—In an auction for 
libel or slander the statemont. of claim 
muat set out the exact words com- 
plained of.—SHANNON wv. KING, [1931] 
2W. W. R. 83; 44 B.C, It, 383.-~ 
CAN. 

964 iv. —--- --—~.}—An alleged 
defamatory statement must be set 
out verbatim in the statement of claim 
& if in a foreign language the transla- 
tion intust accompany it.—-PiRin vz. 
CARROLL, [1931] 4 M. P. R. 127.—-CAN. 


PART IV. SECT. 6, SUB-SECT. 2.—A. 
979 ii. ———.]}—EHvans ©. MARTYN. 
Be ea D.L. R. 698; 37 B.C. R. 231. 


PART IV. SECT, 7, SUB-SECT. 1.—B. 


1011 vy. —-—-.}—Where the Hue can 
bo clearly drawn between what are 
statumonts of fact & expressions of 
opunion, a judge may rule as a matter 
of construction that the words com- 
plained of are incapable of being any- 
thing but statements of fact.—Str. 
LEDGER v. BRENNAN (1927), 28 
Ss. R. N, Ss. Ww. 23.—AUS,. 

1011 vi. -~—~ J--In a sult for 
damages for libel based upon an 
article peo in defts.’ newspaper, 
pie alleged the article imputed to 
iim the heinous crime of being a 
mumber of a terrorist organisation to 
murder a oertain class of persons. 
Defts. pleaded privilege & fair comment 
in a matter of public interest :—Held : 
it ia for the ct. In auch a caso tn the 
first place to rule whether or not ag a 
matter of law the article {a capable of 
the construction suggested by pltt., & 





1045a. 


1084a. -—— —— 


1085. Add. Annotation :—-Refd. 
1086. Add. 


next to decide whether it is so as a | 
question of fact, te. 
ordinary man Hkely to read tho article 
blend understan 


Bose v. 
I. L. R. 55 Cale. 1121.—IND. 
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1014. Add. Annotation :-—Refd. Tolley v. Fry J. S. 


& Sons (1929), 46 T. L. R. 108. 


1019. Add. Annotations :—-As to (1) Consd. Broome 


v. Agar (1928), 188 L. T. 698; Lockhart v. 
Harrison (1928), 139 L. T. 521. 


1082. Add. Annotation :—-Consd. Broome v. Agar 


(1928), 1388 L. T. 698. 


-|—Pltf., a chauffeur, brought an 
action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave ‘‘joy rides”? in her motor car. 
Deft. pleaded justification. ‘The jury found 
that deft. had uttered the words complained 
of, but that they were not defamatory of 
he :-—Held: the question of libel or no 
ibel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 





that of the constitutional tribunal.— Broome 
v. AGAR (1928), 188 L. T. 608; 44 T. L. R. 
339 C. A. ‘ 


Aan anian :—Folld, Lockhart v. Harrison (1928), 139 L. T. 
621. 


1045b. ———.]—-In a libel action, where the words 


complained of are not of necessity defama- 
tory, & the question of libel or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury’s verdict 
in these circumstances can never be assailed. 
A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to bo non-libellous, would certainly be 
set aside (LonD BUCKMASTER).—LOCKHART 
». HARRISON (1928), 189 L. T. 521; 44 
T. L. R. 794, A. LL. 


Part V.—Publication. 


(1929), 988 L. J. K. B. 711. N.F. Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 226. 


1084. Add. Annotation :—-N.F. More v. Weaver, 


[1928] 2 K. B. 520. 
-}—(1) If a business com- 
munication is privileged, as being made on a 
rivileged occasion, the privilege covers all 
incidents of the transmission & treatment 
of that communication which are in accord- 
ance with the reasonable & usual course of 
business; & it is in accordance with the 
reasonable & usual course of business for a 
business man to dictate his business letters 
to a typist, even although these letters 
contain statements defamatory of a third 
person. 

(2) Semble (per ScRuTTON & SLESSER, 
L.JJ.): Where a dvucument containing 
defamatory statements is published by being 
read out to a third person, or where the 
publication of the defamatory statement is 
to a clerk to whom it is dictated, the com- 
munication in either case amounts to slander 
& not to libel. 

Semble (per Greer, L.J.): Such con- 
munication amounts to libel.--—OSBORN v, 
Boutrer (Tromas) & Son, [1930] 2 K. B. 
ae 99 L. J. K. B. 558; 148 L. T. 460, 





Got-tliffe Dv. 
Edelston, [1930] 2 K. B. 878. 
Annotation :—Refd. 
Edelston, [1930] 2 K. B. 378. 


GQ ottliffe Vv. 


1087. Add. Annotations :—-As to (1) Refd. Smith v. 
Generally, 


Schilling, [1928} 1 K. B. 429. 
Refd. Martin v. Benson, [1927] 1 K. B. 771. 


1104. Add. Annotulions :—Ae to (2) Apld. Brad- 


streets British, Ltd. v. Mitchell (1982), 48 
Ze: z te 670. Refd. The Edison (1981), 147 


whether an 


t in the sense 1084 v. —~ 
¥. pitf.—Svupsas Caanpra 
Knient & Sons (1928), Co. & CARISTIANBSEN ( 


1069. Add. Annotations :—-Consd. Watt v.Longsdon 1104a. -- 
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| 
| 
| 
: 
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} 
j 


we ene | cece preter ree ee re ee ne ee ee ees ee en ee nee. 
se: te ee — 


PART V. SECT. 1, SUB-SECT. | Pe 
A. (0) i. 


b. L, R, 501 ; 3 W. WwW. 


1120. Add. 


1122. Add. 


~~, J-—-GREENAN 
v. MINNEAPOLIS THRESHING MACHINE 

Alta.), [1929] 4 1106 iil 
R, 215.—CAN. 


-.[—A contract between a mercan- 
tile inquiry agency, which furnishes reports 
on the financial stability of cos., firms, & 
persons engaged in trade, & a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the exclusive 
use of the subscriber in the subscriber’s 
business, & that the subscriber shall indemnify 
the agency in respect of any loss or damage 
which it may suffer or incur from the breach 
by the subscriber of any of the conditions 
of the contract, is not void as being against 
public policy on the ground that the funda- 
mental element of the contract is the desire 
on the part. of the agency to protect itself 
against the risk of actions for libel resulting 
from reports issued by it to subscribers. Hi, 
however, a subscriber does disclose informa- 
tion supplied by the agency with the result 
that the agency has to pay to a third party 
damages for a libel on that third party con- 
tained in the information in question, no 
special damage heing suffered by the third 
party, the only damages recoverable by the 
agency from the subscriber in an action for 
breach of contract are nominal damages, the 
rausa causans of the liability to pay damages 
being the unlawful act of the agency in pub- 
lishing a libel & the disclosure by the sub- 
seriber being only the causa sine qua non.— 
BRADSTREETS Brimsa, rp. ve. Mrrceeri. 
(1932), 45 T. L. BR. 670. 


Arvnotution :-—Consd. Bottomley vu. 
Woolworth & Co. (1882), 48 T. L. R. 521. 
Annotation :—Consd. Bottomley v. 
Wovlworth & Co. (1982), 48 T. L. R. 521. 


1124a, —-—— ———..]-—Consideration of the responsi- 


bilities of persons who distribute magazines 
containing a libel not written by themselves. 
—BorromMLeEy v. Wootavortm (EF. W.) & 
Co., Lep, (1932), 48 T. L. BR. 521, C. A, 


1084 vi, ~--HALL v. 
GEIGER (B,. C.), [1929] 4 D. . R. 420: 
3 Ww, W. R. &0.-—-CAN. . 


PART V. SECT. 1, SUB-SECT. 3. -—-A. 
6 iil, --——.]—-— HH ARKING ¢. DONEY 
(1888), 17 O. R. 22.—CAN. 





ae ne, Jom 


Cases 1168-—1802a. ENGLISH AND Empire Dicest SUPPLEMENT. 


1168. Add. Annotation :—Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 


1177. Add.« Annotation :—Refd. 


[1926] P. 185. 


1201a. --—. As to source of information-—Libel by 

trade protection society.]— Defts., an assocn. 

of traders formed for the purpose (inter alia) 

of supplying information to its members, 

issued a report in which appeared an inquiry 
Pitf. sued defts. in 
respect of this publication, alleging that by 
it defts. meant & were understood to mean 
that he had moved from the address where 
he had resided for eight years, & where he 
still resided without leaving any indication 
of his movements, with the object of avoiding 
Defts. denied the 
innuendo & pleaded that the words were 


as to the address of pItf. 


payment of his debts. 


1245. Add. Annotation :—Ref{d. Godman v. Times 
Publishing Co., [1926] 2 IKK. B. 273. 

1302a. Imputation as to disclosure of confidential 

solicitor—-Proof 

closure of communications made by clients 


information—By 


PART V. SECT. 1, teeta 3,— 


C. (a) 
1134 iv. -———. }~— Prima 


Naot retary = 





| 
! 


facie the person who is the ‘' declared | 


printer ” of a newspaper is responsible 
for everything thut is printed ip it. 
He can, however, eseape liability by 
showing that he was absent bond 
fide, that is, not with the purpose of 
evading responsibility. when a par- 
ticular article complained of was 
printed. Butif he docs so, he is bound 
tu give evidence as to who the actual 
printer of the paper in his absence was. 
HAR SwarRtr v. MUHAMMAD SIRAJ 
(1928), I. L. R. 50 All. 896.—IND. 


PART V. SECT. 1, SUB-SECT. 4.---A. 


Peete 


sg. effect of course of trial.}—Where | 


a deft. enters upon his defeuce at the 
trial, although pltf., by reason of the 
failure lo prove some essential issue, 
has not yet nade out a prund fucie 
case, & deft. makes ont that issuc, if: 
enures to the benetit of ptf. & supports 
the action. On au appeal by defts. 
from u judgment against them for libel, 
defts. contending that publication had 
not been proved nor, as held by the 
trial judge, admitted in the pleadings : 
—Held: all parties were bound by the 
course of the trial & there way no good 
ground for disturbing the verdict.—- 
PATCHING tv. HOWARTH, [1930) 3 
W. W. R. 129; 4 DL. Re dacs 43 

; : affg., (19380) 2D. L. i. 
776 ; W. R. 535.—-CAN. 

sh. Admission — What umownts to.] 
—In an action for slander or libel an 
alternative plea of justification which 
also denies that the words conrplajned 
of or any words wero spoken of pltf. 
by deft. is not an admission of the 
publication of the slander; & the trial 
judge may permit the plea to be with- 
drawn at the trial.—NaGy v. WEBB, 
11930) 1 W. W. 1. 35735 2pD-L R 
234; 248. L. It. 269.—CAN. 


PART V. Sect 7 seals 4.— 

sj. Nolice under Libel & Slander Act, 
8. 8.)--SENTINEL-Hevitw Co. v. KHOMIN- 
BON, (192714 DL. R. 232: 610. L. R. 
G2; revad., (1928) 3 DL. BR. 97s (192s) 
S.C. LR. B52.~-CAN. 


PART V. SECT. 2, SUB-SECT. 1.-—-A. 
sk. Words overheard by third party.| 
-~~—There is publication of a slander if 


malice. 


The Fagernes, 


of deft. 


Part V1.——Defences. 


to solicitor.|—-Moonkr v. TERRELL (1833), 4 
B. & Ad. 870; 1 Nev. & M. K. B. 569; 
EK. lt. 683. 


Annotation :~-Refd. Taylor v. Blacklow (1836), 3 Bing. N. C. 


of dis- 


235 


fhe defamatory words are overheard 
by a third person regardless of whether 
the utterer knew of his presence or not. 
~—-GRANDY tv McNicon, [19381) 1 
WwW. W. &. 8145 3 DL. R. 2645 39 
Man. L. R. 442; affd., 11932) 1 
LD. L. RR. 2253; [1931] & C. kk. 696.-—- 
CAN. 


PART V. SECT. oA oer ye 

sl. Inquiry under Combines Investliga- 
lion Act.J—A Comr. appointed by the 
Crown under the authority of Com- 
bines Investigation Act, 1927, & of 
Inquiries Act, 1927, to conduct an 
inquiry & investigate the businesses of 
certain organisations, is entitled to the 
same protection ay if he was a judge 
of a ct., the oecasion being absolutely 
privileged.— O’CONNOR v. WALDRON, 
(WY3B2PS. C0 R883 1D. TL. Re. bSs.—- 
CAN. 


PART V. SECT. 4, SUB-SECT. 1. 

q i. -}—-Irish PEOPLE’S 
ASSURANCE SOCIETY v. DUBLIN CITY 
ASSURANCE Co., Lrp., [1928) I. Rh. 
204; on appeal, (1929) 1. R. 25.—IR. 

q ii. Days of publication, }-—In 
an action for libel based on the circu- 
Jation of a certain potition to the 
Minister of Justice in the months of 
Nov. & Dec. prior to the bringing of 
the action, one of defts. moved to 
strike out the statement of claim 
because of pltf.’s failure to furnish as 
required by an order for particulars 
the particular days in those months 
on which the publication was alleged 
to have taken place :—Hcld: the 
order was in this respeet too wide & 
the motion was dismissed without 
coste.--PeoK v. LA VALLEY (Alta.), 
ae 20D. L. R. 370; 1 W. W. RK. 


Seamaeainenneeed 








—— 
a 


sm. f’ublication to specified person 
must be pleaded.|}—-In an uction for libel 
the statement of claim alleged publiea- 
tion but did not state the person to 
whom publication was made. No 
particulars were asked for, & at the 
trial pltf., without objection, gave 
evidence of publication to  deft.’s 
stenographer. At the end of the trial 
the judge said he would hear applica- 
tions to amend, but counsel for deft. 
then said he did not wish to amend & 
relicd on his preliminary objection 
that, since publication to a_ third 


6 


a ne ee ee ee, 


published on a privileged occasion & without 
Defts. by their particulars stated 
that a member of their assocn. made an 
inquiry with regard to pltf., & the secretary, 
in pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inquire for pltf., & that the inquiry 
officer was informed that pltf. bad left, & 
thereupon defts. in the honest belicf that 
this was true published the information for 
the benefit of the members. 
tion by pltf. for further & better particulars : 
—Held: defts. were bound to give further 
particulars to enable pltf. to test the question 
whether the inquiry was made by a member 
assocn.—ELKINGTON  v. 
ASSOCN. FOR PROTECTION OF TRADE (1911), 
27 T. L. R. 329, C. A. 


On an applica- 


LONDON 


110 


person was not pleaded, the statement 
of claim disclosed no cause of action. 
The judge agreed with this contention 
& disinissed the action. Pitf. appealed : 
—Jleld: the appeal should be allowed 
& judgment go for ptf. for the amount 
of dainages the tria} judge would bave 
alowed bad he given Judgment for 
plue—HALL ov. Grickk, [1930] 2 
W. W. RR. 790; 3 D. L. RR. 6445 42 
B.C. 1. 3355 revsg., 11929] 4 D. LL. hk. 
$20; 3 W. W. RR. 80; 41 B.C. RR. 
4S1.—CAN. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 

sh. Where libel divisible. | —O’CAL- 
LAGHAN wv. THOMAON Lt. C. & Co., 
[1926] S.C. (Ct. of Sess.) 032.-—SCOT. 


PART VI. SECT. 1, SUB-SECT. 3.-—-A. 


1274 ii. }—Under a plea of 
justification the onus Hes on deft. to 
prove that coach defaraatory statement 
to which the plea is pjeaded, Is true & 
for the public benefit by reason of the 
facts set out in the plea which facts 





| deft. is also bound to prove, & upon 


failure to prove any one of these 
matters tho plea faile—Murcn _v. 
SLEEMAN (1928), 29 S. R. N.S. W. 
125; 46 N. 8. W. W.N. 52.—AUS. 


PART VI. SECT. 1, SUB-SECT. 3.— 


1282 I. General rule—Same striciness 
of proof required as on tndictment.J— 
Mays v. JDEGERNESS (Sask.), [1929] 4 
D. L. RR. 771.—-CAN. 

sj. Newspaper article imputing dis- 
honesty—Admission by plaintiff of 
serual = nrisconduel.|---MALING vw. §. 
BENNETT, Lrp. (1928), 29 S. R. 
et 280; 46 N. 8. W. W.N, 113. 


PART VI. SECT. 1, SUB-SECT. 3.—C. 


sk. Unreasonable verdict—Set aside.) 
— Where the jury found that the 
words complained of, if defamatory 
were true, & on appeal it was adinitted 
that some of the allegations were 
untrue :—Held: the verdict was such 
apn one “ as no jury could have found as 
reasonable meu,’ & should beset aside, 
& u new trial had.—tore v. Smrrn’s 
NEWSPAPERS, Lrp. (1927), 27 S. R. 
N.S. W. 313; 44 N.S. W. W.N, 387, 
P, C.—-A US. 


Vol. XXXTI.— Libel and Slander. 


1310. Add. Annotation :—Retd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 


1313. Add. Annotation :— Consd. Godman +. 'Times 
Publishing Co., [1926] 2 K. B. 278. 

1317. Add. Annotution :—-Apld. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 

1318a. As to witnesses to be called.] 
Burns (1894), 10 T. L. I. 400. 


1329. Add. Annotations :—As to (1) Refd. More v. 
- Weaver, [1928] 2 K. B. 520. As to (2) Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1931), 

47 T. L. R. 579. 


18389. Add. Annotations :—As to (8) Refd. Collins v. 
Whiteway, [1927] 2 K. B. 378. Generally, 
Refd. Hearts of Oak Assurance Co. v. A.-C. 
(1931), 47 T. L. BR. 579. 


1841. Add. Annotations :—-As to (1) Apld. Veal v. 
Heard (1930), 46 T. I. KR. 448. Refd. 
Bottomley v. West Derby Assessment Com- 
mittee, etc., etc. (1931), 47 T. L. R. 468. 


1345. Add. Annotation :—Consd. Chapman wv. Elles- 
mere (1932), 48 T. 1. Kh. 309. 

1346. Add. Annotation :—-Consd. Hearts of Oak 
ee Co. v. A.-G. (1931), 47 'T. L. R. 
579. 


1847. Add. Annotations :—Refd. Collins v. White- 
way, [1927] 2 kK. B. 578; Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 LT. L. R. 
579. 

1347a. Court of referees—-Under Unemployment 
Insurance Act, 1920 (c. 30).J]--A ct. of 
referees, constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the uncmploy- 
ment insurance funds, is a et. discharging 
administrative duties only, & communications 
made tu that ct. are not absolutely privileged, 
as would be the case if they were made to a 
judicial body in the discharge of its duties.— 
COLLINS v. WHITEWAY (LleNKY) & Co., 
[1927] 2 K. B. 878; 96L. J. K. B. 7903 13 
tT. 2907; 43 T. 7, BR. 582. 

Annotation ---Consd. Hearts of Oak Assurance Co. v. A.-G. 

(1931), 47 PT. L. R.oty. 

13874. Add. Annotation :—Consd. Hicarts of Oak 

Assurance Co. v. A.-G. (1981), 47 T. L. R. 


57Y. 


1395. Add. Annotation :-- Refd. De Freville v. Dill 
(1927), 908 TJ. WK. B. 1056, 

1407. Add. Annotation: - Refd. More v. Weaver, 
[1928] 2 K. B. 520. 

1429. Add. Citation : —-134 L. T. 286. 





EMDEN v. 


Cases 1310—1460. 


1446a. -.|—To constitute a communication 
made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
communication, as well as an interest in the 
recipient to receive it, & the question, which 
is for the judge & not the jury, whether such 
a duty exists depends on the circumstances, 
the nature of the information, & the relation 
of the recipient & the informant. 

One B., the foreign manager of a co. which 
carried on business abroad, but was in 
voluntary lquidation, wrote to deft... who 
was a director & was also the liquidator of 
the co. in Iingland, a letter containing gross 
charges of immorality. drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. Deft. 
wrote in answer that he had long suspected 
the pltf. of immorality, & asked B. whether 
he could obtain a sworn statement of the 
matters disclosed in his Ictter from the 
persons mentioned therein as his informants, 
adding that it might ‘‘ even be necessary to 
bribe ” them, & that he understood that one 
of them was ‘‘ a woman of the lowest type on 
earth—a prostitute all her life’; that pltf.’s 
wife was an old friend of his, & that he would 
be unfair to an old friend if he did not place 
the facts before her, but that without a 
sworn statement he would not speak. With- 
out obtaining any corroboration of the 
allegations in B.'s letter, & without com- 
municating with pltf., deft. showed 3B.’s 
Jetter first to S.. the chairman of the board 
of directors & the largest shareholder in the 
co., & then to pltf.’s wife. The allegations 
in .’s letter were unfounded, but deft. 
believed them to be true :—Held: (1) the 
publications to S. & B. were made upon 
privileged occasions, but the publication to 
the pltf.’s wife was not upon a privileged 
occasion; (2) in the circumstances relating 
to the publications to S. & to B. & to pltf.’s 
wife there was cvidence of malice which ought 
to be left to a jury.—Watr v. LONGSDON, 
[1930] 1 KB. B. 130; 98 L. J. K. B. 711; 142 
L. T. 4; 45 T. L. R. 619; 73 Sol. Jo. 544, 
C. A, 

1455. Add. Annotation :-~-As to (2) Consd. Watt v. 
Longsdon (1929), 98 L. J. Ik. B. 711. 


1457a. ———.]—Watr v. LONGSDON, 
1446a, ante. 


1460. Add. Annotation :—As to (8) Consd. Minter 
v. Priest, [1930] A. C. 558. 


No. 





PART VI. SECT. 1, SUB-SECT. 4.—-A. 


ki, —-—.]---If deft. does not in his 
Nea of justification state the specific 
acts or Instances on which he relies, 
he must do so in his particulars.— 
Rarnes v. RYKES (Man.), [1926]! 3 
W. W. R. 476.—CAN. 

k ii, --—.}--BURNES v1. SYKES 
(Man.), {1927} 1 D. L. li. 282.—CAN. 

m i, ——.J—Bossy vv. 
Press, Lirp., [1930] 1 W. W. BR. 638; 
2D. L. R. 1003.--CAN. 


PART VI. SECT. me ‘ee 2.— 

m i. —-- Under Municipal Act. 
R. S. O., 1914 (ce. 192).J-—-NIXON r¢. 
No ees (1927), 60 O. L. R. 76.-—- 


PART VI. SECT. 2, SUB-SECT. 2.-— 
A. (6) ii. 


1358 v. —-—-.}--Nirso NARAYAN 


NATIONAL 


Sinan ev. R. (1926), J. L. R. 6 Pat. 224. 
—IND. 


1358 vi. --~-.}—-Mink ANWARRUDIN 
ye Fat Bal ABIDIN (1926), 1. I. i. 
50 Mad. 667.—--IND. 


1358 vii. —-—.]-—-M. BANERJEE v. 
ANUKUL CHANDRA Mitra (1927), 
i, L. R. 355 Cade. 85.--~IND. 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (c) iv, 


d i, ——-.}—Weld: where criminal 
proceedings are taken for defamatory 
statements alleged to be made by 
parties to judicial proceedings in 
altidavits filed by them, the accused 
Ganuot claim the protection of the 
English rule of absolute privilere, & 
if the statements are in fact dcfaima- 
tory, the accused can protect himself 
duly under one of the exccptions to 
Indian Fenal Code, 6. 499.—MuL 
CHAND v. Buca Sinen (1930), I. L. R. 
$ Ran. 359.—IND. 


PART VI. SECT. 2, 
B. (a) 
1414 ii. -—-—.]— Words spoken by a 
meimnber of Parliament in Parliament 
are absolutely privileged ; tho ct. has 
no jurisdiction to entertain un action 
in respect of them, & will, upon 
motion, set aside the writ. of summons 
& statement of claim in such an action. 
DILLON v. DaLrourR (1887), 20 
L. ii. lr. 600.--IR. 
sg. Report in course of official duty— 
Police officer.--—A report, on a fellow 
officer, nade by one police officer to 
another in the course of his official 
duty, is absolutely privileged & cannot 
be made the subject of an action for 
libel,- GIBBONS tv. DUFFELL (1931), 48 
N.S. W. W. N. 249.--AUS. 


PART VI. SECT. 3, SUB-SECT. 1. 

1437 i. General rule.j-—~Savimo tv. 
LEADER PuBlLIBnING Co., [1926] 3 
D. L. R. 68; (1926) 2 W. W. RR. 268: 
20 Sask. L. Rh. 449.— CAN. 


SUB-SECT. 2.— 





Cases 1466a—1626. Enciuish AND Empire Dicest Supplement. 


1466a. -|—Watr v. Lonaspon, No. 
1446a, ante. 
1466b. ~.}—In an action for defamation 


it is for the judge & not for the jury to decide 
whether an occasion is privileged or not, & 
the question of express malice, which destroys 
the privilege, if it is qualified privilege, ought 
to be put to the jury only after the judge has 
ruled that the occasion is privileged.— 
MINTER v. Priest, [1930] A. C. 558; 99 
L. J. K. B. 301; 148 L. fT. 57; 461. L. R. 
301; 74 Sol. Jo. 200, HI. L. 

Annotation :-—Refd, Harris v. Warris (1930), 47 T. L. Tt. 14. 


1470. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [19381] A. C. 704. 


1485. Add. Armmotation :—Consd. Osborn  v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 226. 


1486. Add. Annotation :—Apld. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 kK. B. 226, 

1487. Add. Annolution :—Consd. Oshorn v. Boulter 
(Thomas) & Son, [19380] 2 K. B. 226. 

1489. Add. Annotutions :--.ts to (1) Consd. Chap- 
man wv. Ellesmere (1932), 18 T. L. R. 309. 
As to (1) Apld. Watt rr. Longsdon (1929), 98 
L. J. K. TB. 711. Consd. Osborn v. Boulter 
(Thomas) & Son, {19380] 2 Is. B. 226. 

1500. Add. Annoiation :—Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


1520. Add. Annotation :—Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1521. Add. Annotations :—Consd. Watt v. Longs- 
don (1929), 08 L. J. K. 2B. 711. Refd. Wardie 
& Lane v. Chilton (1927), 06 L. J. K. B. 1040; 
Tolley v. Fry J. 8S. & Sons, Ltd. (1929), 46 
T. L. R. 108. 


1526. Add. Annolation :—Refd. Collins vr. White- 
way, [1927] 2 K. B. 378. 

1539. Add. Annotation :—Consd. Watt 1. Longsdon 
(1929), 98 L. J. K. B. 711. 


1545. Add. Annotations :—Consd. Minter v. Priest. 
[1929] 1 K. B. 655; Watt v. Longsdon (1929), 
Me LL. J. Ke OB. Til.) Refd. Chapman +. 
Eliesmere (1932), 48 T.1 Re 309, 

1550. Add. Annotation :---As to (1) Apld. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


PART VI. SECT. 3, 
A. (a) 

1500 viii, -———.}- ~The underlying 
principle on which is founded pro- 
tection for a cummmunication otherwise 
actionable us defamatory. is * the 


SUB-SECT. 3.— 
‘ is uot 


no better position than his client. 
free to write everything his 
client may suggest or state. 
bound to exclude from his letter any- 
thing defainatory that Is not relevant 
to the occasion. —M’KEoGH vr, O'BRIEN 


1556. Add. Annotation ;—Consd. China Navigation 
Co. v. A.-G. (1982), 48 T. L. R. 3765. 


1579. Add. Annotations :—Consd. Minter v. Priest, 
[1930] A. C. 558. Refd. More v. Weaver, 
f1928] 2 K. B. 620. 


1579a. -.|—Communications passing 
between a solr. & his client, on the subject 
upon which the client has retained the solr., 
& which are relevant to that matter, are 
absolutely privleged.—MorE v. WEAVER, 
[1928] 2 K.B. 520; 140L.T.16; 44T. LR. 
710; 72 So. Jo. 556, C. A. 

zinnotation :—Consd. Minter v. Priest, [1929] 1 EK. B. 655. 


1592. Add. Annotations :—As to (1) Refd. Hearts of 
Oak Assurance Co. vu. A.-G. (19381), 47 
T. I. R. 579. Generally, Refd. Collins v. 
Whiteway, [1927] 2 K. B. 378. 


1594a. -—-— Regarding solicitor employed by 
body.|—-LAWRENcE v. Haut (1928), 72 Sol. 
Jo. 87. 


1596a. Communication to clerk to justices—Objec- 
tion to grant of moneylender’s licence. |-—- 
A letter written to a justices’ clerk in 
response to a public notice of an application 
to the justices for a certificate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by the moneylender against 
the writer of the letter, but the occasion on 
which such a Ictter is sent is a privileged 
occasion, & pltf., in order tu succeed, must 
prove malice on the part of deft.—VEAL v. 
HeArRD (1980), 46 T. L. R. 448. 

1597. Add. Annotation :--Refd. Hearts of Oak 
Assurance AG, (1931), 47 T. LL. Wt. 
O79. 

1608. Add. Annotations :---As to (1) Refd. Tolley 
v. Fry J. S. & Sons (1929), 46 T. L. R. 108; 
Minter «. Priest, [1930] A. C. 558. Generally, 
Consd. Watt v. Longsdon (1929), 98 L. J. K.B. 
711. Refd. Chapman +. Ellesmere (1932), 48 
YL. a, 809. 


1615. Add. Annolution :—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


1626. Add. Annotation :—Consd. Watt v. Lungsdon 
(1929), 98 L. J. K. B. 711. 





sd. Sfatenuent at public meeling-—As 
fo attifude of newsapaper— Helating to 
erpendadure of public funds. jJ-—ROBERT- 
SON tv. McBripe, [1931] 4 D. L. F. 
132.---CAN. 


PART VI. SECT. 3, SUB-SECT. 3.—B. 


He 
He is 


common copverncenee & welfare 
society. The conumunication is only 
protected when wtois fairly warranted 
by some reasonable  orcanion or 
exigency, & when made in discharge 
of some public or private duty such as 
would be recognised by people of 
ordinary fnteligence & moral principles, 
or is fulrly made in the Jegrtimate 
defence of a person’s own interests. 
I is not sufliclent that the persen 
making the statement believes, honestly 
& not without svine ground, that the 
duty or interest exfsts. There must, 
in fact, be such a duty or interest. 
as, under all the circumstances, 
warrants the comniunication.— HALLS 
vy MITCHELL, {1928} 2 D. L. BR. 97; 
[1928] & CL &, 125,-—-CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A, (c) v, 
-.)—-KLVINHANR o£, 
App. Ws, 121.--8S. AF, 
PART Vi. SECT. 3, SUB-SECT. 3.-— 
A. (¢) vil. 


1580 iii. —---- - 
corresponding with 


lvi.-- - 
UomMak, (rae) 


—-.} -A sole, in 
third parties, is in 


MORAN, [1927] I. R. 348.--IR. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (¢c) ix. 

ei. -- -- By meinber.|- -A  com- 
wunication made to a city counell by 
a member thereof while the subject 
of the policing of the city was being 
discussed at a meeting of the eouncll 
held, in an action for slander, lo have 
been muiade on a@ privilegod oceasion, -- 
EDWARDS . GATTMANN, [1928] 3 
airy R187; (1928) 2W.W. R. 705. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (0) xii. 

0 i. -——----.]--A publie political mecting 
is not a privileged occasion.-—BUREAU 
*. CAMPBELS, [1928] 3 D. L. R. 907; 
[192%] 2 W. W. R. 535---CAN. 


PART VI. SECT. 3, SUB-SECT. 3.-— 
A. {(c) xiv. 
sl. Statement as to minister’s conduct 
~—Hiy one church office holder to another 
—- Uccasion FAs eged.J— KNAPP 4, 
McLeop, (1926] 2D. L. R. 10838; 58 
O. L. R. 605.—CAN. 
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18681 vi. ——-—.J]—"'o clothe an occa- 
sion with privilege on the gronnd of 
common interest, the common Interest 
Inust be in the subject-matter of 
the communication complained of.— 
Saprmo vw. LRADER PUBLISHING Co., 
11920}3 D. L. R. 683 [1926}2W.W. RB. 
268; 20 Sask. L. R. 449.-—-CAN. 

sm. Statements reflecting on missionary 
appealing for funds—T'o committee 
formed ta aid apneal.}—HAYVORD v. 
ae {1927} S.C. 740.-- 


se. Slatement reflecting on doctor 
By nurse to tasurance company.|--A 
nurree eraployed by deft. society to 
pays calls on ailing policyholdors visited 
a Mre. B., whose child was insured with 
deft. society, & another woman, who 
had no interest In the soclety, was 
present during that visit. Mrs. B., 
appeared very ill, & the nurse diagnosed 
the case as one of diphtheria although 
informed td Mrs. B., that ber doctor 
was attending her & treating her for 
a less serious coiunplaint. The nurse 
asked for the name of the doetor & 
the pationt gave pltf.’s name, where- 
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1635. Add. Annotation :—As to (1) Consd. Chap- 
man v. Milesmere (1932), 101 L. J. K. B. 376. 


1638. Add. Annotation :—Refd. Chapman v. Elles- 
mere (1932), 48 T. 1. R. 309. 


16382. .|--THomas WituerRs & Sons, 
Lrp. v. SAMUEL WiTuERS & Co., Lip. (1926), 
44 R.P.C. 19. 


16388b. -—— -|}—An advertisement in a public 
paper, strongly reflecting upon the character 
of an individual who has been declared 
bkpt. is libellous, although published with the 
avowed intention of convening a meeting of 
the creditors for the purpose of consulting 
upon the measures proper to be adopted for 
their own security if the legal object might. 
have been attained by means less injurious.—— 
Brown v. Croome (1817), 2 Stark. 297; 171 
In, R. 652. 

gaan elatcon :—Consd. Chapinan x. Ellesmere, [1932] 2K. B. 











1642. Add. Annotation :—Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


1654a. Report of decision of domestic tri- 
bunal. |---In my judgment any one who knows 
that a man has been convicted of larceny at a 
criminal trial before a ct. of competent, 
jurisdiction is entitled to say, without being 
used for slander or libel, that that man has, 
in fact, been convicted. I4 seems to me that 
also in the case where a man submits to a 
domestic tribunal, any person is entitled 
to record the fact that that domestic tribunal 
decided against him. Ifitis a question relating 
to a school, & a boy is properly expelled by 
the competent authority, 1 think that any one 
can sav, without being sued for slander ot 
libel, that the boy was, in fact, expelled. The 
same thing would apply to expulsion from a 
club. When a aman subjects limself to a 
domestic tribunal he must be in exactly the 
samc position as regards complaining of a 





upon the nurse was alleged to have 
uttered the following words: ‘ Oh, 
him! Like a few more of his cases ! 
have never had the pleasure of meet- 


230.--CAN 





Srtarey DL. R791; 61 0. L. Rh. 


sq. | —SENTINEL-REVIEW Co. tv. 
ROBINSON, [1927] 4 D. L. R232 5 


Cases 1635—1847a. 


ecord of that domestic tribunal as every 
citizen who has to submit himself to the 


lawful tribunals of the country (GREEK, 
J...0.).-—Cookson 7. HarEwoop, [19382] 2 


Kk. B. 478, n.3; 101. J. K. BB. 394, n.3 146 
yu. T. 550, n., C. uA. 

«f{nnotation -N.B. Chapman tv. Wuesmere, [1932] 2 K. 3B. 

1654b, ---—- - --- To what publications privilege 
applicable.] —CHAPMAN 7. ELLESMERE (LORD), 
No. 167, ante. 

1654c, -—- - ----- Assent to publication. |—CHapr- 
MAN vt, ELLESMERE (LORD), No. 167c. ante. 

1661. Add. Annolation :--Refd. Ilearts of Oak 
ce Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1662. Add. Annolation :—Refd. Hearts of Oak 
oe Co. v. A.-G. (1931), 47 T. TL. RR. 

79. 

1665. Add. Annotation :—Refd. Hearts of Oak 
Assurance Co, v. A.-G. (1931), 47 T. L. BR. 
579. 

1666. Add. Annotation :-—As io (1) Consd. Hearts 
of Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. 

1667. Add. Annotation :—Generally Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1981), 47 
T. Ta. Re 579, 

1690. Add. Annotation :—Refd. Hearts of Oak 
Assurance Co. v. A.-G, (1981), 47 T. TI. mR. 
579. 

1699. Add. Annotation :—As to (1) Refd. Mac- 
henme-Kennedy v. Air Council, (1927) 2 
Kk. B. 517. 

1735. Add. Annotation : -Refd. Broome v. Agar 
(1928), 138 lL. T. 698. 

1739. Add. Annotation :—<As to (1) Apld. Burton v. 
Board, [1929] 1 Ik. B. 301. 

1847a. ——~—~.J--HAVARD v. CorBerr (1899), 
To las We coe ks 


a wos 





PART VI. SECT. 3, SUB-SECT. 4.— D. 
1723 1. What ts a public mreting.j—-~ 
The meeting in question herein, one at 


61 Which a Jecture op address was given, 


ing Dr. R. but when 1] seo him FT will 
teH hin what I think of him” :-- 
Tela: assuming that ahe uttered the 
werds complained of, the murse was 
acting Within the seope of her enploy- 
ment; the oceasion was privilered & 
the fact. that they were spoken in the 
presence of a person having no common 
interest. did not destroy the privilege, 
provided they were spoken bond fide & 
without matics. --RicuARDS rm Ats- 
TRALASIAN ‘PEMPERANCEH & CENERAT 
MuiTvaL LiFflrs ASSURANCK SOCIETY, 
Jrp., (LOS) N. ZG LL. LR. 6b8.- NLZ, 


PART VI. SECT. 3, SUB-SECT. 3.—C. 

1649 xii, -~-—.J—HENN tv. SMITH 
(1912) 11 Wn. Rel; Gi. Ras. - 
CAN. 


PART VI, saa 3, SUB-SECT. 4.— 

sn. Publicly heard before a Court of 
Justice-— Libel d Slander Act, Pe. S. O. 
$014.)---Cowle ov. ROBINSON, []928] 
S).L R776; 620. 4. 2.351. CAN, 


PART VI. aed re cataaae 4.— 
- (ce). 

so. Publicution of exhibit-—-Priri- 

leged.)—-BUTLER ¥v. SASKATOON STAR- 


Puoayix, Lrp. (Sask.), [1929] 3 
WwW. W. BR. 6725 (1930) 1D. TL. Kh. 
inva; 248. L. Tt. 283.---CAN. 


PART VI. SECT. 8, SUB-SECT. 4.— 


° ( * 
sp. Under Libel d> Slander Act.)-— 
HANSEN v, NUGUET; PUBLISHERS, LTD., 


O. L. R. 62,-—CAN. 


PART VI. SECT. 3, SUB-SECT. 4.— ; 
B. i nothing fo the nature of a discussion : 


(e) f. 
1678 ii. ——.}—Hvairs . Stn 
PUBLISHING Co. (1925), 356 B.C. dt. 


4232.-~-CAN. 


PART VI. SECT. 3, SUB-SECT. 4.— 
B. (e) ii. 

1698 i. Report of judgment 
Glone.) - DUNCAN t. ASSOCIATED SCOT- 
list NEWSPAPERS, Lryp., (1G204) S.C. 
(Ct. of Seas.) 11.—SCOT. 

gie- 2] A report of proceedingn 
in a ct. of justice is not necessarily 
unfair or inaccurato if it purports to 
be a report of part only of what took 
place.— THOMPSON v. TRUTH & SVORTS- 
MAN, LTO. (NO. 4) (1981), dt S. RON, 
ws. W, 202: 48 N.S, W. W.N.87.--AUS. 

sr. Tecport of crraneous translation by 
interpreter. |— Applt, co., having pub- 
lished a staternent allered to have 
been made by resp., who was Com- 
missioner of Police in Western Samoa, 
that the attempted arrest of a certain 
native was oe Jnistake, was ee. 
sued by the latter for libel in the Hig 
Ct. of Western Samoa. On appeal :— 
Held s the report, being a report. in 
Inglish purporting to set out what 
resp. said iu HKnglish, was libellous 
notwithstanding that it may be a truc 
report of what the interpreter said in 
Samvoan.—SAMOAN GUARDIAN NEWS- 
PAPER & PRINTING Co. v. McCarruy, 
[1930] N. 4. L. R. 593. —N.Z 
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tou which an admission fee was chargud, 


, W which was entirely under the contre! 


of the lecturer & at which there was 


“Heli: not to have been a * public 
meeting “' within Libel & Slander Act, 
RB. B.S. 1922 (eG. AG), Ss. 20.---HERRER- 
YAN v8 ReGina Darmy Srar,’? [1930] 
3° W. W. RR. 656,—CAN, 


PART VI. SECT. 4, SUB-SECT. 2. 

1738 ii. ——-—.}—-The ‘Srolled up 
Plea” to au action for libel is a plea of 
fair comment only, & where there is no 
plea of justification, evidence is not 
adnuxsible to prove the truth of de- 
famatory allegations of fact, & the 
defenee of fair comment is no answer 
to such allegations.—LEEKCH v. LEADER 
PUBLISHING Co., Lirp., [1926] 2 D. L. RB. 
28; (1926] 1 W. W. R. 673; 20 Sask. 
L. R. 337.—CAN. 

1788 tii. SP. Barnes tt. SYKES 
(Man.), [1926] 3 W. W. R. 476.--CAN. 

1738 iv. ——-.}—In an action_for 
libel, under the ‘* rolled up plea ” deft. 
has the right, without pleading 
justification, to adduce evidence to 
establish the truth of allegations of 
fact upon which comment is based, 
as distinguished from comment itsclf.—- 
Boys v. Srar Pre. & Pus. Co., [1927] 
3U.L. . $47: 60 O. L. R. 642.---CAN, 


PART VI. SECT. 4, SUB-SECT. 6. 

1844 li. -—-- --—-.}--Boseyr tr. 
NATIONAL PRESH, Lirp., fIy3saf 1 
T}. L. 1. 813.—CAN. 


Cases 1849a—1992. 


1849a. Right to give particulars—Although no plea 
of justification.]|—Where deft. in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, on matters of public interest, he is 
entitled to give particulars of the facts upon 
which he based his comments, although those 
facts are defamatory of pltf. & there is no 
plea of justilication.—BURTON v. BOARD, 


{1929} 1 K. B. 801; 98 L. J. K. B. 165; 140 
L. ‘T. 289, C. A. 
1854a. Indemnity—& plea of justification 


Separate trial of issue as to indemnity.|——Ip 
a libel action defts. pleaded justification, & 
that pitf. had, in return for payment, under- 


Part VII 


1868. Add. Annolations :—Consd. Watt v. loongsdon 
(1929), 98 I. J. WK. B. 711; Minter vr. 
Priest, [1980] A. C. 558. Refd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 
381; Tolley vw. Fry J. S. & Sons (1929), 46 
WL. R. 108: Chapman v. Ellesmere (198%). 
ial L. J. KR. OB. O76. 


1910a. Accusation of  incompetence--Whether 
proof of competence in other transactions 
admissible.J— Brine v. BAZALGETTE (1849), 3 
Iexch. 692; 18 UL. J. Ex. 348; 154 Kk. R. 
1024. 

19438a. -----— - 
1166), ante. 


-.] -Mintrer v. Prost, No. 


ENGLISH AND EmpPrreE Digest SUPPLEMENT. 


taken in writing to indemnify them against 
any actions for libel. [Pltf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. PItf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues :—-Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, & as there were 
none in the present case, the order must be 
refused,— BorroMLey v. Hurst & BLACKET?T, 
Lrp. & Hovstron (1928), 44 T. 1. 2.451, CLA 


.—Malice. 


1948a. ——-— -———..]—Where deft. establishes a 
qualified privilege for a publication, & 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft. proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 
deft. In the exercise of this discrction the 
position of deft. who has to adduce evidence 
upon other issues in the action should be 
considered.—Manrsi uv. GrorGE WpDWARDS 
(DALY’S THEATRE), Lrp., [1925] 1 Kk. GB. 269 ; 
96 J. J. K. B. 980; 188 L. kT. 515 48 
VT. 1. R. 809, CL A. 


Part Vill——Damages and Costs. 


1988. Add. Annotations :—Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B.1; Tolley v. Fry J. 8S. & Sons (1929), 
46 'T. L. R. 108. 

1989. Add. Annotations :- -Refd. 
McNulty (1927), 71 Sol. Jo. 744: 


Thomson wv. 


Cassidy 


1848 i. “ Jtolled up plea ’’—Plea of { stewards purported to disqualify it 
certain horse, its owner & rider for 
but inasmuch as the 


fair comment not justification, J-——-LEECH 
three months, 


v. Daily Mirror Newspapers, [1929] 2 bk. UL. 
331. 


1992. Add. Annotation : 
Hobbs vv. Nottingham 
k. B. 1. 


Refd. Hobbs tv. Tinling, 
Journal, [1929] 2 





PART VII. SECT. 2, SUB-SECT. 4.—A. 
1957 ji, - ef Cone or THs 
OPERATIVE PLASTERERS PEDERATION 


v. LEADER PUBLISHING Co., Lip., No. 
1738 if, anfe.--CAN. 

1848 it. S. PP. BARNES 2. SYKES 
(Man.), No. 1738 ii, antc.--CAN. 

st. ——--.}—Where the defence of 
faiy comment is pleaded the commenta 
must be warranted by the facts stated 
in the writing complained of, in the 
pense that the facts must afford a 
reasonable foundation for the ecom- 
ments, & it is not legitimate for 
defender, by the averment of new 
facta in hia defences, to extend the 
limits of inquiry.— WHEATLEY tv. AN- 
DERSON & MILLER, [1927] S. C. 133.-—-- 
SCOT. 


PART VI. SECT. 8. 
sv. No libel—Innuendors corercd.j}— 
DALY vy. Trish TRANSPORT & GRNERATL 
pe ae UNION, [1926] I. It. 118.— 


sw. Jmplied request to gpiblish.J—QJ. 
was cinployed as a reporter by the pro- 
prietors of ‘lhe Mercury,” a daily 
newspaper, & wan ulso employed hy 
the committee of a trotting club to 
take notes of a private inquiry held by 
the stewards into the running of pitf.’s 
horse. As a result of this inquiry, the 


et eo 


ae ee, 


owner was not summoned to answer 
the charge tuade agamst him at the 
inquiry, the disqualification was void, 
On the morning following the inquiry, 
the libel complained of wus published 
in ‘* The Mercury,” the tmaterial 
portion of which read : * The stewards 
dceided the charge was sustained. & 
disqualified the horse, owner, & rider 
for three months.” Jt was proved 
that defts. issued no instructions to J. 
not to report information he received 
at, such inquiries, but all other press 
representatives were excluded :—Jileld : 
there was sufficient evidence to justify 
the jury in concluding that the libel 
had been published at defts.’ implicd 
request. -~PATMORE v. BOON ; Boon tv, 
PatMORE, 22 Tas. L. RR. 75.~-AUS. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 
1875 xii. ——-.] -DUNNET v. NEL- 
SON, [1926] S. C. 764.—SCOT. 


PART VU. aa oe 2.-— 
f i. ——.]--Deelining to give an 
apology §s not evidence of malice.— 
TIALLS vu. Mrrome.e (1927), 59 O.. TR. 
390.—CAN, 
10 


Ok AUSTRALIA (N.S. Wo. BRANCIT) & 
HVDSON (1927), 26 S. Tt. NOS. We 62; 
45 IN. Ss. WW, W. N. 33.—AUS., 


PART VII. SECT. 2, SUB-SECT. 4.— 
B, (a). 

ai. —-~ Additional  slanders.} ~- 

Mpncrneavu v. Fook, ()030) bW.W. RR, 

$2b; 382. LR. 49: 848. L. TR. 483. 


PART VIII. ae * aed 2.— 
« (a), 

sx. Conduct of both purties.j-—Pitf. 
fn opening his case to the jury, stated 
that be would be satistied with an 
underteking by deft. to publish an 
apology in their newspaper, & further 
stated that the defamatory articie 
complained of by him was false from 
beginning toend. Deft. by his counscl, 
thereupon offered to give such an 
undertaking as asked for by pltf. This 
offer plif. refused to accept. During 
the course of tho trial,  eroxs- 
cxumination was directed to show the 
truth of the article complained of, 
though the character of pitf. was not 
attacked in the article. Pitf. was 
awarded a verdict & dumages were 
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2020. Add. Annotation :—As to (2) Consd. Hobbs v. 
oe Hobbs v. Nottingham Journal, [1929] 
2 KB. 1; 


2037. Add. Annotation :—Expld. Hobbs v. Tinling, 
oe v. Nottingham Journal, [1929] 2 


2041a. -]—In an action for libel pltf. 
set out in his statement of claim the alleged 
libel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo; & they gave notice 
under ht. S. C. Ord. 36, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-cxamined as to specific 
incidents not mentioned in the libel or in the 
particulars served under R. 8S. C. Ord. 36, 
r. 37, it being suggested that he was a man 
of bad reputation. This line of  cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 
appeal :—Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut 
pitf.’s denials, & that the jury should have 
been told that while they were not bound 
to accept pltf.’s denials, those denials, though 
unaccepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect.—Hoprs vr. TINLING, 








Cases 2020—2268. 


Hopss v. NoTrincuaM JourNAL, [1929] 2 
K.B.1; 98L. J. K. B. 421; 1417. 1. 121; 
45 T. L. R. 3828; 73 Sol. Jo. 220, C. A. 

2045. Add. Annotation :—As io (1) Apprvd. Hobbs 
v. Tinling, Hobbs v. Nottingham Journal, 
[1929) 2 K. B. 1. 

2174. Add. Annotation : —Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 


2180. Add. Annolation :—Refd. Martin v. Benson, 
[1927] 1K. B. 771. 

2184. Add. Annotation :— Refd. Campbell v. Pollak, 
[1937] A. C. 732. 

2195. Add. Annotation :--As to (1) Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 


2198a. —--— Consideration of all circumstances.|—-. 
Where an action for defamation is tried by a 
judge with a jury, & pltf. recovers nominal 
damages only, the judge, in deciding whether 
there is “ good cause ’ for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 
the damages is only one clement for considera- 
tion. The judge must exercise a discretion 
independent. of any view expressed by the 
jury on the question of costs.—MARTIN v. 
BENSON, [1927] 1 K. LB. 771: 967. J. WK. B. 
A053 ° 137 TT. 1833 43-7. 1 Rot. 

2200. Add. Annotation :-——Refd. Martin v. Benson, 
[1927] 1 i. B. 771. 

2202. Add. Annolation :—Refd. Martin v. Benson, 
fWv27) 1 kh. B. 77). 

22038. Add. Annolation :---Refd. Martin v. Benson, 
[WET] IK. B. 77). 

2203a. ——~ ~---.]|——-MARTYIN  v. 
210S8a, ante. 

2206. -1dd. Annotations :---Refd. Campbell v. Pol- 
lak, [1927] A. C. 7825 Martin v. Benson, 
[1uZ7J 1 kw. B. 771. 

2207. Add. Annotation :---Consd. Martin v. Benson, 
[1927] Lk. B. 771. 


Benson, No. 


Part 1X.--—Injunction. 


2225. Add. Annofation: Refd. Broome xv. Agar 
(1928), 138 LL. TT. 698, 

2263. ddd. Annotation : -Refd. Tolley v. Fry J.S. 
& Sons (1929), 46 T. L. R. 108. 


assessed at oue farthing :-—J/feld : the 
jury may take inte consideration the 
eonduet) of both parties, even up te 
theimoment when it returns its verdict. 
~-LEMAIRE tw SMILES) NEWSPAPERS, 
Lp. (1927), 288. RN. SW. O16. 


PART VIII. saa 1, SUB-SECT. 4.--~ 
» ( 


2156 iv. ——.]—In Jibel it is not 
necessary tu prove special damage, for 
the law presumes that some damage 
will flow in the ordinary 


C. Mitigation of Damages. 
Kor “ Seet. 5, ante,’ read “ Sect. 1, sub- 
sect. 8, ante.’ 


PART VIII. SECT. 2, SUB-SECT. 1. 


de sy. Securily for costs— Action against 
newspaper.) ~ CARROLL tw. NATIONAL 
Press, Ltp. (Man.), [1927] 3 W. W. it. 
653.—CAN. 

course of 





ics things from the mere invasion of pltf.’s SZ. — a7.) - BARTMAN  t, 
PART VIII, SECT. 1, SUB-SECT. 3.—C. rights, & the falsity of the imputation © KRAINLAN PURLISHING Co. OF CaN ADA, 

2080 vi. —-—— -——.}-—SoLomon rv. is presumed in ‘favour of pltf— (927) 3D. Le BR. des: ae < 
Ronimnson & Co. Lrp. (1927), 48 YIAULLS @ MITCHELL (1927), 59 OJ TR. mane ¢£, 308; 36 Man. L. R. S8l.-- 


N. Ja ht. 125.--S. AF. 590.— CAN, 


1 


Cases 2278a—2591a. 


ENGLISH AND EMPIRE Dicest SupPLEMENT. 


Part X.—Pleading, Practice and Evidence. 


2273a. —-— ----- —-——.]}-- Held: since Jud. Act | 
there is no power to pay moncy into et. in | 
actions of hbel & slander without admitting 
liability. --VEALE vw. Rep (1901), 1177. TP. Jo. | 
pis le 

2298a. —~--- ———~.]—-HALL G6 | 
T. 1. R. 344, C. A. 

2300a. Separate actions for same libel.]— | 
Where two pltfs. bring two separate actions | 





a. Bryce (1890), 





against same defts. in respect of the same 
alleged libel, the ct. has jurisdiction to order 
consolidation of the two actions. Whether 
an order for consolidation should be made in 
any particular case is in the discretion of the 
judge or the master.—Horwoop v. STATES- 
MAN PUBLISHING Co. (1929), 98 L. J. K. B. 


Part Xl_—Criminal Proceedings. 


2307. Add. Annotation :—-Generally, Refd. Martin 
v. Benson, [1927] LK. B. 771. | 

2441. Add. Annotation :—-Refd. Broome uv. Agar | 
(1928), 138 L. 'T. 698. 

2468. Add. Annotation -—Consd. R.v. De Montalk | 


450; 141 L. T. 54; 45 T. L. BR. 237; 73 
Sol. Jo. 110, C. A. 
(1982), 23 Cr. App. Rep. 182. 

2488. Add. Annotation :—Refd. R. v. Brixton 


Prison, Lx p. Shure, [1926] 1 K. B. 127. 
a Aue Annotation :—As to (1) Refd. Isillen 
. MacMillan (1931), 48 R. P. ©. 380. 


Part Xll.—Slander of Title. 


2528a. ———.|--CrusuH v. Crusn (1605), Yelv. SO; | 
80 Ei. R. 55. 

2536a. Title need not be shown. ]—-Marvi VIN v. May- 
NARD (1595), Cro. Wliz. 419; 78 H.R. 661. 

2555a. .]—-NURSE 2. Pouxrorp (1629), 
Het. 161; 124 E.R. 421. 

2960a. .|—In slander of title for alleging that 
another had a lease for one thousand years 
of pltt.’s land, it is no defence that such a | 
lease was actually made, because deft. took 
upon himself the knowledge of the law.— 
MILDMAY’s CASE (1554), 1 Co. Rep. 175 a; | 














| 
| 
| 
| 
| 
| 
| 
! 
| 
| 
| 


Jenk. 247; 70 HK. R. 3793 sub nom. MILD- 
MAY wt. Sranbisu, Cro. Eliz. 34; Moore, | 
K. LB. 144. 
afnnotations :-—Refd. Rowe r. Roach (AsT3), 1M. & S&S. 304: 
British Ry. & Yrattic & Fleetric Co. «. CG. RL CO. Ca., SLL & 
Lote, (Le2S) 2 KB. Be 260. 
2560b. . Prarr (1824), 2 B. & 
Cc. 486 | 3 Dow. & ly. kK. B. 725; 107 E.R. 
405. 
29079. Add. Annotation : -Consd. Farr ov. Weather- 
head & tlarding (19652), i RR. PLC. 262, 


PART XI. SECT. 1, 
Sa. 


2582a. ——.|—J oie vo. Smirg (1584), Moore, 


Kk. B. 187; 72 HE. BR. 522. 





25874. .J\—If one hath colour of title to land, 
an action of the case will not lie against him 
for saying, I have better title to the land 
than you, though his title be not so good as 
the other’s title is.—ANON. (1654), Sty. 414; 
82 1. R. 823. 


2591a. ——-.|—Where a trade circular is issucd 
bond fide an interim injunction will not be 
granted to restrain it unless it is in violation 
of some contract between pltf. & deft., how- 
ever much the balance of convenience muy 
be in favour of granting.—SOcIETE ANONYME 
DES MANUFACTURES DE GLACES v. 'TILGH- 
MAN’s Patent SAND BLAst Co. (1883), 
25 Ch. D. 1; 53 L. J. Chel; 49 L. T. 451 ; 
48 J. P. 68; 32 W. R. 71; Qriffin’s Patent 
Cases [1884-8], u9, C. A. 

Annotation :-—Apld. nero & Rosher v. 

Hall (t854), 61 i. T. 


Fairburn & 


SUB-SECT. 4.—A. (b). 
Advvcaling force lo effect governmental, industrial, or ease change.J—N. ve. Wik (Ont.) (1929), ! 
A 


52 Can. 


Crim. Cas, 11].—- 


LIEN. 


Vol. XXXII. Cases 27a—322a. 


Part Il_—Legal or Possessory Lien Generally. 


278. 
post, 


152. Add. Annotations :-—Refd. Lowther v. Harris, 
[1927] 1K. B. 393. Mentd. Lioyds Bank v. 
Chartered Bank of India, Australia & China, 


[1929] 1 K. B. 40. 


171. Add. Annotation :—Apld. Near East Relief 
v. King, Chasseur & Co., Ltd., [1930] 2 K. LB. 


40. 


~.J|--MULLINER v. FLORENCE, No. 193, 


180. Add. Annotation :-—As to (3) Refd. Albemarle 


Supply Co. v. Hind (1927), 43 T. L. R. 783. 


184. Add. Annotation :— Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 


193. To the existing paragraph add as follows :—~ 


** Distinction between a pledge & a lien 





208a. 
362 ; 


discussed.’’ 


.|—ROGERSON v. REID (1830), 1 Knapp, 
12 Is. R. 357, H. 1. 


Part Ill.---General Lien. 


242. Add. Annolalion :—-Consd. Near Kast Relief v. King, Chasseur & C'o., [1980] 2 K. B. 40. 


Part IV.——Particular Lien. 


321. Add. Annotation :—~Refd. Albemarle 
Co. v. Hind (1927), 43 T. IL. lt. 788. 


322. Add. Annotation :-—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. Tt. 783. 


No authority to create 
hired three taxicabs frou, pltfs. under hire- 
purchase agreements which required him to 
‘abs & their equipments in good 


322a. -—--- 


keep the 


PART I. 
sm. Origin of ~Necessity for slatutory 
authoritu—in clear & unambiguous 


language.|\—A JYien is not to be con- 
sidered to be Imposed without a Main 
decloration of the intention of the 
Legislature to impose it, shown in 
elear & woambiguous  lauguape.—- 
Ae Tlarpy, [1929) 1D. L. BR. 300; 
affg., 62 O. L. R. 367---CAN. 


PART II. SECT. 9, SUB-SECT. 4.—A. 


178 i. Claim of general lien— HWatver 
of tender—For amount of particulur 
licn.}—Where the holder of goods 
detains them for different claims, as 
to one of which he has a lien & the 
other not, the owner must tender the 
proper amount, unless the holder either 
expressly or by fair impuication dis- 
enses With ft.—BUFFALO & LAKE 

URON Ry. Co. v. GORDON (1858), 16 
U. C. R. 283.—CAN, 


PART IV. SECT. 1. 





Li. Sale of building—- Balance of 
proceeds after payment of sundry 
accounts paid into  court.)-—KELLy 


Hore, Co, 
20 QO. Iu. h. 


Bros. & Co. v. TOUR aT 
(1910), 15 O. W. R. 29; 
267.—CAN. 

m i. —— Merchant giving vessel to 
planter & undertaking to supply vessel 
for fishery—Failure of merchant to 
supply vessel.}—Held: the merchant’s 
pecullar lien upon the profits of the 
vessel ceased to attach.—GILiL », 
or (1851), 3 Nfld. L. R. 197.— 


PART IV. SECT. 2, SUB-SECT. 1.—A. 


sx. Lien or repairs — Itnforceable 
against conditional sale vendor.) — 


The conumon-law lien tor repairs to a 
chattel may be maintained against 
the vendor where the chattel is subject. 


ete nee een ee me ee ee 


Supply ! 
lien.|— 1. 


q 
H 
! 
\ 
| 
! 
i 
| 


them. 


repair, & prohibited him from selling, pledy- 
Ing or parting with possession of the cabs 
without pitts.’ consent, & from creating a 
Hien upon them in respect) of such repairs, 
LB. kept. the cabs & two others at the garage 
et the defts., who cleaned them, supplied 
them with tyres, grease, of] & petrol, & did 
all necessary repairs to & charged rent for 
At first B. paid defts.” weekly bills 


fo a condifional-sale ayreement. even | mobile,’ if was held that this clause 


though the work was done at the 
request of the purchaser. — lary 
(J. U.) Moror Co., Ltn, t. SUEKAWTTCH, 
{L93L} 3 W.W. St. 521. —-CAN, 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

$15 i. General rule.jJ--An artiticer’s 
Jien arises only when the work in 
respect. of which the charges arose has 
been done by the order or at the 
request of the owner or of same person 
wutborised by fin. —FIsteR ve. AUTO- 
MOBLLE FINANCE Co, OF AUSTRALIA, 
iro. (1928), 41 C. Lb. RR. 167.--AUS. 

322a 3. Order given by hirce-purchaser 
—No authority to create lien.J—Held: 
the vendor was entitled to a retura of 
the subject-matter of the agrecment 
without payment of the coat of repairs 
ordered by the hire-purchaser.— ALLT- 
ANCK Fiunancr Co. & STANDARD 
Motora, Lip. v. SIMONS GARAGE & 
GOODCHAP (1925), 36 B. C. KR. 1i7.-— 
CAN. 

322a ii. -|}—-Held: tho 
repairers had not acquired a licn, in 
reapect that the hirer’s title excluded 
the right to create a Hen.—LAMONBY ¥, 
Fouuns, LTp., [1928] &. C. 89.—SCOT. 

332a iii. ——.}+—Although in a 
hire-purchase agreement there may 
be a clause expressly negativing any 
authority to create a lien, it does not 
prevent a lien arising for repairs done 
to the subject-matter of the agree- 
menit.—Moyrs v. Maagnus Morons, 
LYrn., (1927] N. Z. L. R. 906.—N.Z. 

322a iv. .J— Where an 
agreement for the conditional sale of 
a motor car contained the fullowing 
clause: ‘ We shall not at any time 
(that is, the buyer) suffer or permit any 
charge or licen whether possessory or 
otherwise to cxist against said auto- 
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a men pete 
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| negatived the idea that the buyer could 


authorise the doing of repairs in such 
a& way as to give the repairer a lien.— 
ALLIANCE FINANCE Co. & STANDARD 
Morors, LTp., vr. Simons, [iges] 3 
W. W. HR. 621.—CAN. 


322a Vv. 


-~“~—,J-—-An artifieer’s 
Hien arises only when the work in 
respect of which the charges arose 
was done by the order or at. the request 
of the owner or sole person authorised 
by him. Where the owner of a@ motor 
ear Jet if (0 another under a hire- 
purchase agreement, Which provided 
that repairs to the car should be made 
by the owner’s nominee only, & the 
hirer caused the car to be repaired by 
a person who was not the owner's 
nominer: —l/celd: the person who 
repaired the car was not entitled to a 
lien for his charges as against the 
owner.- - FISHER UC: AUTOMOBILE 
Finance Co. OF AUSTRATAA, Lrp., 
{WZR] A. L. RR. 363; [1928] V. L. hk. 
406.—-AUS. 


322a vi. ~ ome J--Doft. sold an 
auto-truck, taking a lien agreement to 
secure the balance of the purchase 
price, which was duly registered. Tho 
owner having an accident, brought 
the truck to pltf., who mnade extensive 
repairs, & held the truck for the 
cost of the repairs. Ou the truck 
being taken for trial by an ostensible 
buyer, after the owner was in default 
under the lien agreement, it. was scized 
by deft.’s bailiff under the lien agree- 
ment. In an action to recover the 
truck it. was held that pltf. was entitled 
to hold the car subject to bis lien :— 
Held: where the vendor had not 
taken possession & where there had 
been no default up to the time of repair, 
the purehaser had the right & duty 
Lo have the property repaired ro as to 





Cases 322a—471. 


give rise to a convnon luw lien in favour 
of the 
GUREVITCH tb. 


$22a vil. 


vendor, | 
eonditional sale agrecuient & Jent by 


in full. He then fell into arrear, but defts. 
allowed him to take the cabs out daily to 
ply for hire on condition that the cabs con- 
tinued ‘‘ in pawn’ & were returned to tbe 
garage each night. Defts.’ weekly accounts 
then debited B. with the amounts in arrear 
brought forward ; credited the amount paid 
by B., which was sometimes a lump sum & 
sumetimes the exact amount of the current 
week's bill; & carried forward the balance. 
43. then fell into arrear with his hire-purchase 
instalments, & pltfs. terminated the agree- 
ments & demanded the three cabs from debts., 
who claimed a lien for #113 18s. Sd. the 
balance of their general account for all five 
cabs due from B., but they also gave pltis. 
full details of the charges for each of their 
three cabs. Pitfs., relying on their agrec- 
ments, made no tender to defts., but com- 
menced this action for detinue. Defts. then 
svught to appropriate the total sum received 
from B. to items for which they had no lien 
against pltfs., & to appropriate the total 
sum reccived from LB. to items for which they 
had no lien against pltfs., & to appropriate 
the balance to pltis.’ three cabs, leaving 
£01 lls. ld. unpaid, for which they claimed 
a lien as against the £113 1$s. 3d. originally 
claimed :—-L/eld : (1) a@ contractual limitation 
of authority not communicated to the 
repairer did not limit the implied authority 
derived from the hirer being allowed to 


possess & use the car, & detts. were entitled | 


to a lien in respect of repairs executed by 


them ; (2) the conditional agreement between | 


B. & defts. that the cabs might be taken out 


dally to ply for hire, did not prevent the | 


repairer’s lien from continuing; (3) defts. 
had not in the circumstances lost their lien 
by demanding too large a sum at first, or by 
basing it partly on the wrong ground ; that 


that the 
saved if. frou 


did the work.-~ 
(921, LY) 


Who 
MELCHOTR 
. R. 804.—CAN. 


persen 


ae ee ee 


a 


Annotation :- 


Co., 
324, 


332. 


370. 


| 471. 


| 
i < 
| 
| 
| 
| 
| 
| 
| 


will not infer that. 


In the absence of cvidence to show 
paraginog of a motor car has 
depreciation, 
it bas had that 
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their attempted appropriations were too 
late; & that there must be an inquiry how 
much of the amount of the lien they claimed 
os heat items for repairs to the thlrce 
cabs. 

A person clairning a lien must either claim 
it for a definite amount or give the owner 
particulars from which he himself can 
calculate the amount for which a lien ig duc. 
The owner must then, in the absence of 
express agreement, tender an amount cover- 
ing the lien really existing. If he dves not, 
unless excused, hie has no answer to a claim 
of lien. He may be excused from tendering 
(a) if he has nu knowledge, or means of know- 
ledge, of the right amount; or (vb) if the 
person claiming the lien for a wrong cause or 
amount mwnakes it clear that he will not release 
the goods unless his full claim is satisfied, & 
that claim is wrongful. The fact tbat the 
claim is made for more than the right aniount 
does not matter unless the claimant gives no 
particulars from which the right amtount can 
be calculated, or makes it clear that he 
insists on the full amount of the right 
claimed (per CurR.).- -ALBEMARLE SUPPLY 
Co., LTD. v. Liinp & Co., [1928] 1 K. B. 307; 
V7L. J. K. B. 25; 1388 L. T. 102; 43 T. L. h. 
783; 71 Sol. Jo. 17 7,0. A. 


-Refd. Near Et Relicf v. King, Chasseur & 
Ltd., [lusuj 2 Kk. B. 40 


Add, Annotation :—Refd. Albemarle Supply 
Co. v. Lind (1927), 43 T. L. lt. 652. 


Add. Annotation :—As to (1) Distd. Albemarle 
Supply Co. ». Hind (1927), 48 T. L. I. 652. 


sldd. Annotation :-—-Refd. J. RR. Comrs. 
Holder, [1931] 2 Is. B. $1. 


Add. Annotation :-—Refd. Jebara v. 
Bank, [1927] 2 K. B. 254. 


ve 


Ottoman 


eutitled to a Hen on the grain under 
Threshers” Lien Ordinance. At the 
time of the seizure only $32.80 was 
owing by pltf. to C., & that pum was, 


the ct. 


—- = -—-- Aequiescence of  Offect.— Krva’s HALL MutTor Co. ¢. by agrecment between pith. & C., 
A motor ear sold under a WickieNS W& MeNicou (1YSL), 32 not then payable, ‘Phe alleged assigu- 
NN.‘ Lu ov. 8S. AF ment to defts. was after thin agree- 


tnent. It was a genernth assignment 


the buyer to a friend for hia temporary 
use Was damaged while in the Jatter’r 
possession & {eft by bim with a 
inechanic to be repaired. The agent 
of pltf., the vendor's assignee, saw the 
car in the mechanic's garage while it 
was yet unrepaired &, without queetlion- 
ing the authority of the borrower of 
the car to order the repairs, which 
were obviously necessary suffered it to 
romain there, merely asking the 
mechunic what the repairs world cost 
& bow long it would take to make 
thern, & requesting him to send in an 
accoumt of bir charges uguinst the car: 
—Hed: the agent had so conducted 
himself as to justify the mechanic in 
concluding that pltf. expected him to 
inake the repalrs, &, therefore, what- 
ever Wan the extent of the borrower’s 
authority to order them, pltf. conld not 
be heard to say that the mechanic 
had no authority to make them: & 
the mechanie was, therefore, cutitled 
10 a lien for the repairs.—STERLING 
SECURITIES Corpen., Lrp. vv. HIcK= 
Moron Co., lurp., [1928] 4 D. L. RR. 
foo 5 (1925) 2 We. W. aR. T4530 22 Sask. 
L. ik. S07.-- CAN, 

O i, —----.}-—A person setting up a 
Bulvaye Jien for necessary expenses 
tuneat prove the oetual apmowut ex. 
pended & cstablish that, but for such 
expenditure, the thing over Which 
the lien is claumed would, in the eir- 
cumstuuces, necessarily cither have 
depreciated or perished, 


PART IV. SECT. 2, SUB-SECT. 1.--C. 


m. Jdicvsd., 15 5. C. R. I9s. 

80. MManufucturcr of brichs for 
ounce of brickyard.J-— ROBERTS 1. 
BANK OF TORONTO (1894), 25 O. Je 
lui; 21 A. dt. GY9.-- CAN. 


PART IV. SECT. 2, SUB-SECT, 4. 


sp. Wherfinger.)—I1At is not necessary 
that the proprictor of a wharf or quay 
upon navigable waters, used for the 
loading & woleading of vessels, should 
huve a warehouse or shed or other 
convenience for the elorage of goods 
& protection thereof from the weather ; 
& as such whaurfinger he is entitled to 
adien oo goods unloaded at his whurt, 
for money duc to hin for wharfaye.- - 
SILLS v. BICKFORD (1879), 26 Gr. 51 2.- - 
CAN. 


PART IV. SECT. 3. 

f i. Lercessive — seizure. eas A 
thresher cannot, wader Thresbere’ Lden 
Act, 67 Vict. c. 36, mnaintain a lien on 
grain for the threshing of which he has 
been paid, to recover the price of a subse- 
quent unpaid threshing. SIMPSON 7. 
OAKES (1402), 14 Man. L. 2. 262; 23 
C. L. T. 54. -CAN, i 

f ii. ee By assignee of lien.j- - 
PItf.’s grain on his farm wus scized 
by defts., purporting to be assignecs of 
C.. who had thresbed the grain for 
pltf. & who was, as defts. alleged, 
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— tee 


Of all carmings of a threshing machine 
used by Ch iu threshing pltf.’sn @rain i-—- 
Hichti: defts. had nu legal right to 
Inake the entry & seizure ; &, defts.’ 
svizure being for $160, it Was, at all 
events, for au excessive amount, W 
ilegalh—SrMpLe op. SAWYER-MASSEY 
Cu. ( oe SW... It. 423.--CAN. 

f Manages claimed from 
thre ete for delay.j-- Deft. on Sept. 9 
ugreed to thresh pltf ’s crop) as p00 as 
he fingshed otber threshing. He 
finished the other tlresbing in Oct., 
but. excerpt for a few hours op Dee. 21, 
te failed to thresh for pitfs. uutil May. 
Damages were held recoverable by 
pitf. , as being fairly supposed to have 
been in contemplation of the parties, 
on several heads. When deft. finished 
threshing in May he seized under the 
Threstuag Lien Act :-—ZHeld : us plitfs.’ 
existing claimis, being for damages 
os abote & a Claim = for teams 
supplied whieb sbowd have been 
supplicd by deft., were not in the 
nature of puyroent roaade on account 
of threshing, but in the nature of 
counterclatin, the seizure was lawful 


& pltfs. could uot claim damages for 
conversion.-- FINLAYSON vt,  SILZKR, 


[$927] UW. WL. aR. 8825 14 Sask. L. 0. 
169.— CAN. 

fiv. -— —.} -Poot ELEVATORS, LTD, 
Ce PBEnSON) 11430} 1 DL. aR. 2ti.— 
CAN, 


{ v. -- — Notice of claim—Time for 


Vol. XXXII,—Lien. 


Cases 437—454. 


Part V.—Equitable Lien. 


437. Add. Annotations :---Refd. Ariff v. Rai Jadu- 
nath Majumdar Bahadur (1981), a De Lie 1G: 
Canadian Pacific Ry. Co. v. 


238 5 
A. GC. 414. 


giving.J—While Threshers’ Lien Act, 
1i.S.M., 1913, notice of the retention 
of grain under a claim of lien need not 
be given forthwith after completion 
of the threshivg, it must be given 
within thirty days thereof.--UNRAU 1. 
Marrens, {1931} 3 W. W. BR. 502; 
[1932] 1 D. L. BR. 145.~—-CAN. 

f vi. —-- What amounts to.}—So 
long as a document establishes, even 
though it be a mere acknow ledgmeut. 
that the owner of grain had notice 
within the prescribed time of a thresher- 
man’s intention to exercise the power 
given him by sect. 3 oof Thresher,’ 
Lien Act, RUSS... 3930, it is a suffielent 
notice with said section. ~ -ADVANCE- 
RUMULY THRESHER Co, ¢. REAUNSTEIN, 
11942) 1 W. W. li. 321.— CAN. 

f vii. —  Strarght combining. 7?) - 
Threshers’ Tien Act. Ros, 930, Is 
remedial & should be given a hheral 
interpretation. ‘ Straight combining ’’ 
Will give ao lien under said Act.-— 
OSTevin vt. PLONERE GRAS Co., Tékp., 
Jie Nicetm ov OsTIIVIE, LE982] 3 
W.W.  148.- CAN. 

f viii. Zhresher cinployce’s lien—On 
carnings of emplayer—- Nature d&> extent 


wh leg 


of.) -The ‘clatm ”’ which Thresher 
Limployees Act, RS. S. 1920, e. 209, 


s. 3, Zives to @ person cmaployed on 
or about a threshing machine is not a 
mere right to make a demand but an 
actual charge on the carnings of the 
inachine, which tales cffect as soon as 
the wages ure carned. The claim is 
restricted, however, to the amount of 
wager ¢ arned with respect to threshing 
done for the partieular person in whose 
hands are the earnings against which 
the claint 3s asserted. STEENSMAN &. 
Curuntk, [1928] 2 W. W. Lt. 281.— 
CAN, 

fix, -—- Wremption Meantigy of 
eC dade Wioaenwow ot. MEGS 
(No, 2), LPVBEP SB WA. 2. 289.- CAN, 

ij —- -- Under Husiness Drofits War 
Tac Act, 1916 (11), 8. 24— Necessity 
for re istration. J— CANADIAN PEERLESS 
JEWELRY Co, & Roya PrRosr Co, «. 
R. (1926), Q. BR. 64 S.C, 574.--CAN. 

k il. Priority over subsequence 
mortgage. J—- Re ANDREW MOTHERWELL 
OF CANADA, " a (Ont.), 1927} 1 D. L. 
S03 . : B. . 58.—CAN. 


k aa J— Ae MCKENZIE On., 
Zep i DD. L. RR. 336.--CAN. 

k iv. For sale lar---Speeial War 
Revenue Act, 1922—Lffect of. -—-lh. vr. 
Jack Prise LUmMbper Co., Lip. & 
CANADIAN BANK OF COMMERCE, 11425] 





4). I. R. 976; [1928] 3 WoW. mR. 
419.--CAN, 
kv --- JIffeet of repeal of.) - 
Te WrLSete: (1928) 2D. I. 1k. 396.-~- 
CAN. 
mi. ——- inforcement— Dy sale 





—icquisites of valid sale.j-- GILLis %. 
SOLNDING CRERK, (1927) 2 D. L. R. 
136: [1927] 1 W. W. RR. 48t3 22 Alta. 
L. R. 546.—CAN. 

sa. Forrates.J—- BURCHELL v, SYDNEY 


ue {1927} 1 D. L. TR 4865 59 
N.S. R. 94.--CAN. 
a Under Rural Credits Act, Cy A., 


1924 (ce. 173).]-—-A rural credit. society's 

statutory lien under the above Act 
binds growing crops & crops to be 
grown, & takes priority over an 
execution which did net. come into the 
sheriff’s hands until after the making 
of the loan by the sociely.— Lorn vz. 
Rockwoop RURAL CREDITS SOCTETY, 
[1926]2D. L. KR. 8193 (1926) 2W. W. Rn. 
1; 35 Mao. Ll. 499, ~—— CAN. 


Assee. 2 
R., [1931] 


PART V. SECT. 3, SUB-SECT. 8.—A, 
di, —— “LETCHER ¥, 
Giaquiert. [1927] 3 D. be WR. 71% 


[11927] 2 W. W. RR. 8623 21 Sask. LR, 
6$2.~-CAN, 








d ij. -——~ —-— —---.] AUMANN 1, 
McKENZIE, 11928) 3W W. FR. 255.- - 
CAN. 

diii,. — —- —--- -- MATEY CHEK 


} 
® KUCHERNOWSKIE, [1930] 1D. 


vl7.- -CAN. 


PART V. SECT. 3, SUB-SECT, 8.-—- 
C. (a). 

438 ili, --— .J—FREEBUREG +t. 
MERS’ EXCHANGE KANKERA, 
W. W. i. S845 
Sask. To. R. 


be 1s 


Van- 
frgeey 
63 ID L. RR. 1123 15 
318.-—CAN. 


PART V. SECT. 3, SUB-SECT. 18. 


. ), 


523 i. Default of purchaser.]- A pur: 
chaser paying earnest inoney & then 
refusing to complete the purchase does 
not obtain a charge on the property 
for the carnest money.— ADART SAN- 
YASE tt NOOKALAMMA (1930), Ll. In R. 
54 Mad. 7us%, —IND. 


PART V. SECT. 3, SUB-SECT. 20. 


1 (p. 3) - --— Person hirwig oul 
heaan for lodaiie operations -Driven by 
employee of eonrtractor. j— MULLER bp. 


ors 
de 


SHIBLEY ey BOW. be We SS 
L. QC. Bes : 13 .--CAN, 
L(y. 273) ti. --— Person uorking with 


his own fceqain.J|\—PuUf. who had bauled 
poles with his awn team under an 
agreement for payment atso much per 
lineal foot, & who did all the work 
himself except for some grituitous 
help given bim by his young son, held 
to bave been, not a bare contractor, 
but a wage-earner entitled to a jien 
under the Woodmern’s Lien for Wares 
Ach, R.OS. BL CG. 18tt, ce. 876, 
SCHMIDT t, STuckny & PRaksr, [1928] 
~ DLR. gees [1028}) PW. WR 99. 
——CAN. 


}(p. 273) i. —-- Person hauling 
liasber lo pare of shipment.jJ—-AMENS 
t. O'BRtEN, (1028) 2 J) 1. 1. 751.—- 
CAN. 

o (p. Ley 3)t kL 
Tr, SONORA Tipe Co., 
11. L. RR. 642 
CAN. 


—.] -HEeENbDSREE 
Litp., {1928} 
o9 N.S. lh. 457.--- 


(De BUS) 1ee or = ae ER 
KENNEDY (1900), 309 N. B. RR. 17i.- 
CAN. 

t (p. 273) 1. —~— “ Cippo contractar.’*} 

-Boyp & ANDERSON tv. SUPERTOR 
SPRUCE Mitts, Lrp. (B. C.), (1927) 
2W.W,. R.o1.—-CAN, 

b (p. 373) 1. —- —. J SIDER PWASTE 2, 
Ren MOUNTAIN LUMBER Co. (1925), 
37 B.C. Ii. 418.— CAN. 

b (p. 273) ii. ----—— Waurried woman--- 
Engaged ty husband to cook for crew 
of men engaged to get lember.j—- 
PATTERSON ¢. BOWMASTER (1904), 37 
N. BB. 1. 4.-—-CAN. 

b (mp. 273) ili. — -- Nol volunteer or 


v. 


frespussrr.} - RopnickKk ove GRAHAM, 
j19Z9J LY. In KR. 5063; GON, & WR. 
207.— . 

d (p. 273) i. —— Person receiving 
logs.] -VAN IKOUVGUNET t. QUATRE & 
Rocers (1950) 1 We. WW. a. 21 t.- 
CAN. 


d (p. 273) ib. Work for which wood- 
man’s lien attaches.}—HAGLUNnD  »v, 
PDERR (1927), 38 B. C. Ti. 435.--CAN. 


e (p. 273) i, —— Deals & manu- 
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454. Add. Avinolalions :—-Refd. Royal Exchange 
Hope, 
Wood (1998), 139 L. T. 250. 


[1928] Ch. 179; Smith v. 


Sacturcd lumber. J—BaxTen Y. WIsNNEDY 
area oN, B. RR. 179. - CAN, 
a(p. 273) i. Filing woodman’s licen— 
A fidavit —- Sufficiency.J--NELSON  v. 
PERSON (B. C.), [1927] 3 W. W. i. 
161.—-CAN, 
ga (p. 273) ii. ——— Time for -Within 
slaludory period—When period begins.) 


—-HREANEY vo. LOBLEY (1909), 11 
W. L. R. 548, --CAN, 

aa (p. 273) iii. Statement of claim for 
woowmnan’s lien—DPorer of court lo 
anmend-—- A8@ lo laeation of  logs.j— 
MONTREAL Presr Co. e. CAN. LUMBER 
Yarnpos, Lrp., {1928} 2 D. le Re. 37; 
fro28} 72 WW. W. ak. 509; 39 B.C. a 
320. -CAN. 

co (p. 273) 5. ——— + ene oe J 
ARNOLDT &, G0 TiN (1875), 22 Gr. 314.-—— 
CAN. 

ee (pp. 273) i tlone for 


Purchaser under erceutlory cgrecment for 
ale af mine. | -RODENTHISER & TYPERYD 
rm NoVA Move Minies & 1 _ BER CORPN,, 


PPGav! Pb pda RM. GIN ss YM. P. 2. 168, 
CAN. 
n (p. 274) i. —- - —--- Kmployed at 
rele ger hourdJ—-DUNN «, SEDAN 
($908), 17 Man. Lb. Ro. 4843 7 WO. mh. 


56°,—CAN, 

b (p. 271) i. - Worlkmun for 
matenalnanj--ALLEN ov.  HARRIBON 
(1908), O Wor. RK. I98.—CAN, 

d (p. 27) i. Nub-contracter 
supplying oamaterial.j)— MONTIoy — tv, 
HEwARD Scuoon Drsrrser Coren, 
10 WOOL. AR. 282. --CAN, 

d (p. 274) ti. --- — Suh-contractor.)-- 
KEENAN Brkos., Trp. or, Le e.. 
fPpPsp2 YD. LL Re 405 [1oesps I. 
208 re sab nom, WANGDON v, ice. 

32 O. WN, 407.-- CAN, 

bb (t 2 ae i. .j--Rosa rv 
MAN (i908), T Alta, L. R. 
W. L. R. 319.---CAN. 

bb (p. 274) ii. - —— J/nslallation of 
furnace. \|-- MALLETT m™ Kovarn (1910), 
Ji w. L. RR. 327.— : 

bh (p. 274) iii. Dewatering mine 
in consideration of grant of option to 





oe oe 


—— ns 


(1908), 





» GOR- 
516; 9 





purchetse, J--WOSOBUSKI tw, IE XTENSION 
MIN. ('®)., rigs by. Le. E. 8793 bd 
. te I, ba ries CA N. 


bb (p. 27 t) iv. - —— Plumbing work--- 
Later ** ir slits work "—-dndivisthle cow- 
fract.J—CARK vt. Dimpsey, [1931] 1 
DD. LL. RR. O84 5 45 B.C. 1k. 305,.—CAN. 

bb (Gn. 271) vee — - -— Contract 
Treamplete omring to owner's default, |j— 
Puff, partially eompleted a plumbing 
contract in deft.’s Lovie while it was 
under construction, when deft. stopped 
work & was unable to complete tho 
house. PItf, was unable to continus 
his plumbing until construction work 
was resumed on the house & after one 
year he filed a lien for the balance due 
ov the plumbing work already done :—~ 
Flcld: as long a8 the contract re- 
mained jneomplete owing to the 
owners default, pltf. was entitled to file 
a dien & he was entitlea to Judgment 
for the balance due & to w Hen on the 


property charged.- TAYLOK tv, FORAN, 
193)]) 44 BLL, 529.- CA 
bb (p. 274) vi. -~-— Ae alienees 


Under Meehames’ Lien Act. RS .B.C., 
1921, termmporary alterations & changes 
in, or additions to, a building which are 
essential to the use & purpose for which 
if was designed are a proper foundation 
for a lien for the work done & materials 
furnished thereupon; & this is parti- 


-ouarly so with respect to property 
| used in the production of shows W 


Cases 457-—553a. 


457. Add. Annotation :—Refd. Re Prevost, Lloyds 5538a. ——-.]—Toryam vw. 
Bank, Ltd. v. Barclays Bank, Ltd., [1930] 


2 Ch. 383. 


cutertaininents where the alterations 
& additions to the buildings & land 
would necessarily be, in, ¢.g., the case 
of a general amusement or exhibition 
park, continuous & relatively frequent. 
Pitts. claimed liens aguinst deft., the 
owner of the bullding, for work or 
service & for material used in erecting 
a track for a six-day bicycle race in a 
building wsed as a skating & bockey 
Vink & sports ai The track was 
built, for the purposes of holding said 
race under a six-day lease of the build- 
jug entered into between deft. & a 
eyele-ruce assoen. co. Whereunder the 
co. Was allowed two days before the 
race & two days thcreafter for erecting 
& romoving the track. The track was, 
after some delay, removed after the 
rave Jield: the liens were enforce- 


able ayaiust deft. STIRN wv. VAN- 
COULVER ARENA Co, Jirp.. [1932] 2 
W. W. RR. 661: 4 D. L. i. 361.--CAN. 


— 


qq (p. 274) i. -— -—— 
BEAVER LUMBER Co., LTD. v. KOROTEY 
(Sask.), [1927] 1 W. W. R. 945,.—CAN, 
qq (p. 274) ii. ——- —— ——.}—- 
SIOFFSTROM *% STANLEY (1902). I4 
Man. L. ht. 227 5; 22C. L. T. 337.—CAN. 





aq (p. 274) iii, ——- --— —~——.]— 
eel iee ve. SiaFusson, (1928] 1 
DL. R. 726; (1928; 1 W. Ww, R. 16; 
22 Sask. L. R. 310.—CAN, 

qq (p. 274) iv. --——- —— ---~.]}— 


FREEDMAN vu. GUARANTY TrestT Co., 
1192974 DL R32; 64 0. L. l. 200. 
—CAN. 
qq (p. 274) ve -— 
Dett. co., owner of land, lenin a 
portion of if toa club. Jt was a ferm 
of the lease that the club should creet 
a flub-houre & the club entered dato a 
contract with pltf. co. to erect the 
building. On a claim of fien against 
lessor by pitt. co. —Alelt ss there piusi 
be something in the nature of direct 
dealing between Coutractor &  peteon 
Mahone interest is sourcht to be charred : 
mere Lunowledge of. or consent to, the 
work being done, is not sufieieut.- ~ 
STUART & SINCLAIR, Lip. co. BILTMORE 
PARK ESTATES (1931), 3 D. L. Lt. 340; 
M. Li. $15.-- CAN. 
(p. 274) vi. 
Where work has been lane or + ttateria ls 
furnished on preniie-es at the imunediate 
iInstanee of the tenant, & if is sought 
to enforce a mechames’ Hien therefor 
against the interest of the owner of the 
tec by virtue of his alleged * privity 
ey consent.” within the cdefluition of 
‘owner in seet. 2 (fe) of Meebanics’ 
Lien Act, JOS, 1903, ib is necessary 
to show that there was some direct 
dealing between him & the contractor ; 
proof of his mere knowledge & assent 
ix not enough. TTRIDGEH ¢. FUNDAM, 


ee — 











Huser yg WLW oy: 2D. Lr. G00: 
40 Man. la. i. 165.— CAN, 

tt (p. 274) i. Work done 
with: privity or consent,”’ Se 
v. YAN Morors, [1923] 1 d eee he 
1186: 16 Sask. L. R. 352; M1983) 1 
W. W. RR. 401,—CAN. 

aaa (pp. 271) - - He e K- OdS 


du ordcr that an agent Way bind an 
owner under Mechanics’ Lien <Act, 
iLS.0., 1927, the building raust have 
been crected & the muterials furnished 
With the owner's privity & consent, 
& there Inust have been a reqoest by 
the owner. Such a request may be 
maiplied Gf cireumpstanees warrant it.-— 


NAPLOIIN 1 SKINE, eised Ib. d. &. 
HJ2; q). It. puke a CAN 
bbb (y. 274) i. ---- —-— Sale of 


property ae dicen filed- Draft drown 
on tenors for part of lien.) ~ MAKINH 
v. Ropinmon (i884), 6 O. BR, 1.-—CAN, 

eee (fp, 274) i. Sub-com- 
fractors claiming far worl: or material — 
Contractor fully paid though anable 
toy complete.) GODDARD t. COULSON 
(188d), TOA. Hi. 1.-- CAN, 


nd ee 


eee (p. 274) ii. —— + 
—-'TRAVIS v. BRECKENRLDUE - LOND 
LUMBER & CoAL Co. (1910), 43 8. OC. R. 
59.--CAN, 

eee (p. 274) iii, - -—- ae 
—CANADIAN EQUIPMENT & SuUrply 
Co. vw. BELL & SCHIESEL (1913), 24 
W.L. R. 4135 110). L. R. 820.—CAN. 


eee (p. 274) iv. —— School 
board.J—MALLEIT v. Kovarn (1910), 
14 W. L. R. 327.—CAN. 


eee (p. 274) v. Person 
entitled under agreement to purchase.}-— 
Monrsoy v. HEWARD SCHOOL DISTRICT 
CoRPN, (1908), 10 W. L. R. 282.—CAN. 


eee (p. 274) vi. Church 
erected for unincorporated congregation.) 
—RouL tv. PYAFFENROTH (1915), 3l 
W, L. R. 197.—CAN. 


eee (p. 274) vii. ——- Ayree- 
ment nade with husband of owner.j— 
Bocach v. HUHN (Man.), [1929] 4 
DL. R. 1061; 2 W. W. I. 249.— 
CAN. 

ooo (p. 274) i. —— .}—SEcTRITY 
LUMBER Co. v, ANAKA, [1927] 2D. Ll. BR. 
987; [1927] 1 W. W. RK. 975; 21 Sask. 
L. I. 459.—CAN. 

000 (p. 274) ii. ——~. }-- J ACKSON 
WATER SUPPLY Co. v. BARDECK (1915), 
































31 W. LL. R. 151; 8 W. W. R. 468.— 
CAN. 

ooo (p. 271) Li. ———— Right ta 
abandon lien on part.J-—-SPARnks & 


Mcikay v. Lorp, DOMINION 
& Coan Co, v. Lorn, [1929] 2). L. 2h. 
000 (Pp. 274) ive —-—- -——.] ~- 
co Lien Act, B.S. O., 1927, 
», fives to one w ho erects a building 
- lien ou the owner’s estate or interest 
in the *“ building & appurtenances & 
the land occupied thereby or enjoyed 
therewith.” It is a anestion of fact 
in each case what land this includes, 
to be determined from all the cireuin- 
stances. The fact that an owner has 
acquired land in one connected parcel 
by a single conveyaunee & has included 
it all in one or more mtges. does not 
necessarily tuoply that those entitled 
to Hens in connection with a building 
“pected on a@ part of it are entitled to 
lace their liens on the whole parect 
Jn the ease in question it was held that 
the land to be enjoyed with the biuild- 
Ing erected for the owner had been 
severed from the rest of the property 
by the owner & leased, to be oceupied 
& enjoyed ly the lessec, separate from 
the rest of the owner's property, & 
this leased land, & including, with 
regurd to the fien, one-lalf of the wall 
of an adjoining buildings, Which wall 
was used as a wall of the new building, 
was the only land upon which the lien 
wus ucquired, & therefore the claim of 
lien, Which was filed against it only. 
was properly so confined, tho cunten- 
Lion of applt., second migec. of all the 
lund & purchaser thereof at a sale 
made under power of sale in the first 
mtge., that the lien should have been 
filed against all the land, being 
rejected. —STEEDMAN vo. SPARKS & 
Mckay & LoRp, STERDMAN v. Do- 
MINION LUMBER & CoaAL Co., Lip. & 
Lonp, [1930) 8. C. R. 3613; 3 DL. |. 
185s varg., {1929) 2D. I BR. 82; 63 


O. L. RR. 395.—CAN. 
mmmm i. —— Single contract 
—Singls licn may be filed.|-—Couru v. 


JAMES (B.C ), [1926] 2 W. W. Rt. 87.— 
CAN. 





mmmm ii, —~— —-—— Whether lien 
cluim divisible.J—Barrk & ANDERSON 
» Pency & Co. (1912), 21 W. L 
236.---CAN. 


JL 


mmmm ii 
v. Hainw (i909), 11 We. 


i. 63 1.—CAN, 
mmmm iv, | hit nu for entire 
f). ba CAN. 
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Taml. 135 ; 


ENGLISH AND Empire Dicest SUPPLEMENT, 


CONSTANTINE (1829), 
48 E.R. 54. 





nnnn i. 
Co. v. LARKIN, 
[1928] 3 W. W. R. 305.—CAN. 


nnnn ii. Mining property-——Ma- 
terials ancillary to mining operations. }— 
TAYLOR HARDWARE, LTD.v. CANADIAN 
ASSOCIATED GOLD FIELDS, LTD., [1929] 


Llomestead.}—RicneRtr 
1928) 4 D. L. R. 861; 





3 DL. R. 709; 64 0. lL. R. 94.— 
CAN. 
nnnn fii. ---— JZunicipal hospital.j-— 


A mechanics’ lien can aftach to a 
municipal hospital.—ALBERTA LUMBER 
Co.» Hinks, (1951) 2 W. W. R. 558; 
[1931] 3D. L. RR. 315.-~-CAN. 


nnnn iv. ——- Unpaicnital lands.)--~ 
Under Mechanics’ Lien Act, 1930, 
there may be a valid lien against an 
futerest in unpatented lands, although, 
since in such a case there is no certifi- 
cate of title a ‘* registration ’? of the 
licn within the strict meaning of that 
term In Land Titles Act is impossible. 
—UNION DRILIING & DEVELOPMENT 
Co., Ltp. v. Carrran Om & NATURAL 
Gas Co., LTn. [1931) 3 D. L. R. 656; 
affo.. (11931) 2 D.1. R.k5L: 2 W. WR. 


alt affg., [1931] 1 W. W. R. 786.-— 
h (p. 275) i. ——-_ —--~.]-—FITz- 


GERALD v. APPERLEY (Sask.), [1926] 3 





D. L. R. 734: [1926] 2 W. W. RR. 689. 

h (p. 275) ii. Gone ee 
LUMBER er Lrp. v. Corry (Sask.), 
{1926) 4 D. Ue 619: ; [1926] 3 W. WwW. 
Ri. 40d. —CAN. 





h (p. 275) iii. —— Whether lien 
defeated by sale—~To purchaser without 
notice.J—WANTY + TROBINS (1888), 
15 0. R. 474.—CAN. 


h (p. 275) iv. —-- —~- - <Allhough 
contract qayable by future instalments. | 
— Beaton veo Nepruvan, [1930] 1 
DLT. ae JM. V. i. 63.---CAN, 

q (p. 275) i. ——- ———.]-—MAGURN v. 
Maaunn (1883), 10 P. It; 570.--CAN. 

o (p. 275) 1, -—— ——.]-— RUSSELL 
v. Oniinio FOUNDATION & IENGINEER- 
ING Co., (1926) 1D. L. R. 760; 58 
O. L. R. 260.,—CAN. 

aa (p. 275) i, 
IRWIN 1. BEYNON (1887), 4 Man. L. R. 
10. Ceazg CAN. 


aa (p. 275 es 


Haun we Hoa reat 2u 0. i. 13.— 


a anna CRT eee oomeeent carmen | eatarctne 





CAN. 
aa (p. 275) iii. Sete satin Se tee ei 
VoKES HaArbWwarhk Co. tv. GRAND 


TRUNK Ry. Co. (1908), 12 Q. a OR. 


j445 7 OW. 1 9387 > 8 O. WAR, 24.-—- 
CAN. 
aa (p. 275) fy. —--- -- -- =~ --.}-- 
chee nm ‘MOORK & SIMpsoN (1908), 
~L.R. 4105, 4413; 7 Alta, L. I. 49. 
“CAN, 


(p. 275) v Jj 
sii . Sinner (1909), 13 W. Ju. WR. 
6§23.—--CAN, 

dd (p. 275) ——-. + ~-T. 
McAvity & CoKu: LTp. vt. WALSH 
(B. C.), [1927] 1 W. W. R. 242.—CAN. 

dd (}. 275) ii. —-—— —----.] - Rigas v. 
Le (1880), 27 Gr. 464.—CAN, 

dd (p. 275) til, --—- —-—~ Fraction 
of day.j~~CLARKE t. Moork & SIMPRON 
(1908), 8 W. 1. R. 405, 4113 1 Alta. 
L. Kh. 49.~-CAN. 

dd (p. 275) iv. —-—- ----~ Work done 
after period expirel—For purpose of 
Preservinuys aS —-SWERRITT ve. MCCAL- 
LUM (1910), 12 W. da. R. 637.—CAN, 

dd (p. 274) v. —— —-~—— For 
purpose of making plant efficient.}-— 
WIIIMSTER t. CROW’S Nast Vass Coa 
Co. (1919), 13 W. L. It. 621.—CAN, 

dd (p. 275) vi. —--- —-— Sub-con- 
lractor’s lien.)---Tna a@ mochanics’ Hen 
action brought by a sub-contractor to 
enforce a tien for what were called 
‘“oxtras ' it was contended that the 


Se eeamenatetneetitieteh ne ne tor 








| dicen had net beca revistered in time & 


560. Add. Annolation :—Refd. Lowther v. Harris, 


[1927] 1 K. B. 393. 


that pitf. was trying to support it by 
later work which he had done under 
his original contract. The amonnt 
which it was originally agreed pltf. 
should receive had been already pald 
him.—Epwarns v. YOUNG WoOMB®N’s 


CHRISTIAN ASSOCN. & TREMBLAY, 
{1932} 1 W. W. R. 1; 1 DL. RR. 753; 
40 Man. L. hi. &87.—-CAN. 


dd (p. 275) vii. Completion of 
contratt—IVhat ta.j—-Day v. CROWN 
ey Co. (1907), 39 5. CLR. 258.— 


ty 


tented 


ff (p. 275) i. - --— --— .J—-LARSEN r. 
NELSON & Fort Stieprarn Ry. Co. 
(1885), 4 B. C. R. 141.—-CAN. 


f¥ (p. 275) ii. KNOTT ¥. 


ee eee 


Cunt & BECKWITH (1896), 5 B.C. A. 
120.--CAN. 
 (p. 275) jii. ---- —--~ JTnelusion 


of claim for meaterials.|--WELLER 
SHurE (1897), 6 B.C. TR. 58.--CAN, 
ff (yp. 275) iv. - --- —--- AMisdescrip- 
tion of land--Apnplicition to amend 
made ex parle after time for filing claim 
erplred.J— My apres s™ Me Pas 


(§914), 20 W. BR. S90: 7 W.W, 
G04 : 39 dD. i Rr. 418; 7 Alta. 455 
CAN. 

YT (p. BIA) ve. -- -- -- Made by 


agent.) -McARTHOUR & Co. v, 
(1G288], 2 Dok RS 75s [loexp 2 WLW, 
G5; 30328. C. ht. 554.-- CAN, 

rr (yy. 274) i. we-—- ee MONARCH 
LUMBER Co. o. GARRISON (1941), 18 
W. GL. it. 686.— CAN, 

aaa (pp. 270) i. Mffect of-~ 
Materialman—- What payments sulise- 
quent made la owner valid.) -MceBoan 
r KINNEAR (PROC), 23 OLR. 313. --CAN, 


FAGAN, 


maa (Pp. 275) th -—— - Ja respeel af 
more goods than delirered-—How far 
ralid,k-Tiar PorRrvan Lunn Ce., 
larp. or. Warsox & Rowers (1912), 
17 OC. R. Aso.— CAN. 

ff dp. QTo)ya --  -— UJ OT AINES 7, 
TLARMAN, [£927] 2 7), i. i, Tia 3 60 
QO... HR. 225.—- CAN. 

dddd (p. 875) i, ---- Mol lonited to 
price of materials supplicd urithin sir 


years of beginning of aclion.|- -Frrz- 
GERALD tT. APPERLEY (Rash.), (E926) 3 

~L. R. 7345) $2926) 2 WW. OW. OR, G8u. 
--~-CAN. 

dddd (p. 275) fi. - - finound pay- 
able by owner fo eontractor- - Right of 
auner to deduct damages for delag- -ct 
amound fa satisfy wages lien. {-—-MeBran 


vt. KINNEAR (1892), 283 0. KR. 813.—- 
CAN. 
dddd (p. 274) fii. ----- --- wJ-- 


LUNDY ov. HENDERSON 
W.L. BR. 327.--CAN 

dddd (p. 274) iv. -  - - On pra- 
perty against achich Lien cnforecad.| -A 
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costs of the Tien, on Che contract with 
respect to that property: it is iin- 
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DL. PR. LOLs (1930) 38 WoW. 1h. 545. 
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Du. R. 2793 500. LL. R. 35.—CAN, 

sa. Armnount due from owner ta cun- 
iractor paid into eourt-- Claims of licn- 
holder against contractor exceeding that 
sum—Onncr granted costs tayarinst can- 
lraclor-~ Right of orner to payment out 
of jund t in court.)— PAITEN 1 LAIDLAW 
(isos), 26 O. RR. 189.--CAN, 


sb. Hight of lien-holder—To pay off 
unpaid purchase-money on lund affected 


Vol. XXXITI.— Lien. 


564. Add. Annotation :—Refd. Halifax Huilding 


Cases 560—564. 


Society v. Keighley, [1931] 2 K. B. 248. 


iy tien—& fo add amount to Wen. j-— 
RicueRT Co. v. LARKIN, {1928} 4 
D. L. 1. 861; [1028}) 3 W. WwW. . 308. 
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qe, Sule under Farm Implement Act-— 
Stulutory provisions not contplied with--- 
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MAN ‘TRACTOR Co. r. ANDREWS, Dae 
1 bD.L. RR, 644 3 f19288) 1 We Ww. l. 32 
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sd. Mechnoics’ Lien Act, B.C. 1895, 
ec. 23-—Whelher applicable to Dominion 
railways.j}—DLARSON v. NEIBON & 
ForRT SHEPPARD RY. Co. (£894), 4 
B.C. R. 151.-—CAN, 

so, Ihorkimen’s Liens dicts, T8OR & 
1896— Construction & application of. f-— 
irr, Lh. ah Gr ENELA Tows Coren., 
fWVZ7PS. ALS. WR. 501.—AUS, 

sz. HH’ gee Pie ee d: oe, 


Lien Acts-~ Who ts a worker.j\—'The 
definition of “ worker ? in Wages Pro- 
tection & Contractors’ Liens Act, 1908, 


is not confined to persons engared in 


manual labour, --LEYLAND Moypors, 
hrp. ow Napinrkr Tbarnoun Boanpb, 
}] $30] N, a. ‘. ke ] 1} A Pe N.Z. 

sh. —-— Hho Gis a eontractor 


Architect. |— An architect who prepares 
the plans & specifieations for,  & 
supervises fhe construction of, a build- 
ing for an cuiplover, perforius “work 7’ 
as oa (SS contractor 7" within Wages 
Protection & Contractors’ Laen Aets, 
90s & IOb1L—-DBaown «. BE. G. Laurie, 
LTp.. (1030) N. 4. Ja dt. 28.-—-N.Z 

Bj. Effect of employer's banks 
ruptey.j— Rights us workers under 
Wares Protection & Contractors’ Liens 
Act, TOUS, are not ‘Tost 
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PART V. SECT. 3, SUB-SECT. 21.— A. 
e. Revsd., [1919] 3 W. W. RR. 366. 
572 i, ——~ Leight in equity.J—- BAKEK 

v DeWkhy (1869), Lo Gr. 608. --CAN. 
sk. .Veerssity Jor interest in land,) -- 

A vendor's jien cannot arise in favour 

of a vendor who has no interest at all, 

legal or equitable, in the land Bold. 

The alleged “ sguatters’ right "* reed 

on herein as the foundation of such a 

lon was beld not to bave given the 

“squatter ’ any interest in the land.—— 

Hors a. SANFORD, L192 ‘| 3 Deb. t 


, 
Le 


oes 2W, WR. 3s 23s. LR. O08. 
—CAN. 
PART V. SECT. 3, SUB-SECT. 21.— 


B. (a) i, 
sl. Lard bought by sereral partirs.j— 
RBoOuLron @. Gili rik (1860), 8 Gr. 
223.--CAN. 


PART V. SECT. 3, SUB-SECT. 
B. (a) ii. 

sm. Payment of mortyage as part of 

purchase price. |-—LEAMILrOoN Pyro. 

VIDENT LOAN & INVESYMENT Co. tv. 
SMITH (1888), 17 O. hi. 1.—CAN. 


PART V. SECT. 3, SUB-SECT. 2t.— D- 


622 i. Assignees —Purchaser for calue 
without natice—Corenantor wundcr Cand 
Tiles ulet.J- A vendor's implied lien 
for unpaid purchase-inoncey cannot, 
persist as against a bond Jide Purchaser 
for value without notice. The lability 
Aosied under the covenant iinyplied 
hy seet. 64 of the Land Titles Act. on 
the part of tho transferee of mort garced 
land is sufficient to make the transferee 
a purchaser for value.— SAKALIVUK vr. 
Conny, (E95) TW. W. Lt. 4245 2 
D. L. it. 239.— CAN. 


21.-— 


PART V. SECT. 4. 


t (p. 289) i. Asayainst morigage.) 
—THOMSON % JHIARRISON, [1927] 3 
D. LL. R. 526; 60 0. L. RB, 484 —CAN, 
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dd i, -——~— .J— Rogers LUMBER Yarns 
Lrp. v. Jacogs, (1924) 3 PD. L. R. 814; 
11924} 2 W. W. 2. 1128; 21 Alta. L. R. 
56. a 


dd ——,J-—-MANNERS v. 
11927), 3 dD. L. it. 1054; 60 0. 
es Sa eaks 


CAIN, 
L. i. 


=, J--- INDEPENDENT 
ier Co. t. tv. Booz (O11), 16 W.L. R. 
a 4 Sask. L. KR. 103.---CAN. 


ii, J —LUCHARDS ov 
Cuan (1878), 95 Ur. 402.--CAN.* 

iii. ~-—-,J—HEINNART t. 
Suvrr awe 15 O. R. 320,.—OCAN., 
KENNEDY U, 
Haboow (1890), 19 OO. RR. 240.—CAN, 
~~ Cook wv. BELSHAW 
(1893), 2 ae ee 545, —CAN, 


ee 


eee eee 


Seentiaiiceemend 


ere ne a 


ee vi, —— ——- MCDONALD te 
CONSOLIDATED GOLD LAE Co. (1902), 
40 N.S. Lt. 363.-~CAN, 

fi, —-- —— VFalue of property 


fnereasced. NATIONAL ‘TRUST Co. v. 


BATTELL (1916), 38 W, L. RR. 738; 9 
W. W. It. 1265.—CAN. 

d (pp. 290) i. —-—- -—~-.J— ToLnkey v. 
Geers, (L926) DL. RR. 8255 (1926) 
5. C. lt. 566.-—-CAN. 

d (p. 200) if. — --- ---—-.[- Strevin- 
BON t. GREEN, (PM20) 2 9, Lb. kk. 6673 
58 (). LL. ft. 246.--CAN, 

do(p. 290) fit, --- —-— Alandon- 


ment of ee aa amounts taj— 


BRAVER LUMBER en Lip. t Curry 
(Sask. E926) 4 D. Rh. 619s (1926) 


3W.W. KR. 404. CANN. 


d (p. 200) iv, —- - --——.J—-GOounina 
tv. CROCKER, [1927] 1D. L. RR. 1072; 
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e (pp. JO; 4, ----- 2s agains! debenture 
\- Purehbasere of debentures or 
bonds subsequent to & without notice 
of lich. ember actual or by registration 
undey a bond nmiive., which is a prior 
mtgve, Within Mechanics’ Lien Act, are 
not entitled te rank prior to the liens.— 
IAGLIs re. Quins ar pas Co., 
pAVSZD A OD. h. . 250: Of} RR. 510. — 
CAN. 


k (pn. 
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200) fi. ----— Priarily af mort- 
ty henholdc t— O'BRIEN b, 


McCoy, f1929) Fob ob. hi. 906; 63 
QO. LL, RR. 851.--CAN. 

k (p. 240) fi, — — ----- Effect of 
EAE Rh aa er the priority which 
noder Bae 13 (t) of Meehanics’ Lien 
Act, I. S., 2920, a registered mtge. 
takes over ‘a subseque nathy registered 
mechanics’ lien may he attacked on 


the ground that the mitge. was regis- 
tered in fraud of the Hentolder :- - 
Ifeld: the evidence in the present Gare 
did mot establish fraud on the part of 
the mteee. The fuel that the mtgee. 
on tabing the mtee. Knows that another 
person has a mechanics’ Hen which he 
js entitled Co have registered under 
Meehanics’ Lien Act does not con- 
stitute fraud. -SeCURITY LUMBER Co., 


WoW. RR. 663: 4°). L. Ti. 
g.. o&. Cy. sub nom. SECURITY 


Co. vw LYoans, [1930] 3 
DL. RR. 283; 1 W. WW, BR. 709.—-CAN. 


k (p. 290) tik, ——~ Priority of lien- 
holder to equitable atorigagec.\—-In an 
action to enforce mechunies’ Lens it 
was found that deft, S. was entitled to 
priority over the liens with respect to uo 
qlainn put forward by bim as equitablo 
nitgec. of the lands against which the 
Hens were registered :-—-J/eld: the 
transactions did not give he priority : 
his rizht was at maest an unregistered 
equitable right & it conferred upon bins 
no greater right than if be had an un- 
registered legal mize. & the lians, being 
registered, obtained | priority.---). ANNILL 
Door Co., LTb. v. STRVHENSON, [1931] 
4D, L. RR. 4565; O. 2h. 594. — CAN. 


k (p. 290) iv. ~-—.1—Questions of 
pPrivrities with respect. to mechanics’ 
4U 


Cases 598—761. 


598. Add. Annotation :—As to (2) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


licens existing under Mechanics’ Lien 
Act, R.S.A., 1922, are not affecfed bs 
sect, 41 of Mechanics’ Lien Act, 1930. 
Said sect. 41 deals with procedure only. 
—HAYWARD LUMBER Co., Lrp. +, 
anne LN, L1938L] 3 W. W. i. 658.--- 


k (p. 290) v. —--- Priority of bond- 
holders. |— KASTERN dius 10. 4% 
Bocunrns, Urn., (19928) 3 Th L. Rk. 
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t (p. 290) 7. Over railway nro- 





perty.}—By 54 Vict. « 11, 8. 15. the 
Crown was given a lien upon the rajla, 
ete., of railways receiving tinancial aid 
from the Province, but such lien was 
only to take effect in caso tho railway 
shold cease to operate. A railway 
ceased to operate & cm cra ae waa 
appointed by 4 Geo. 5, ec. s. I. 
This sect. further provided that “any 
excess of operating cxpenses over 
earnings shall become & be a first lien 
or charge upon said railway & rolling 
stock of the co. :—/leld the lien 
created by the 1891 Act had not 
ceased to exist on the passing of the 
1914 Act, but the lien created by the 
latter Act had = priority.—A.-G. or 
NEW BRUNSWICK t. COHEN (1929), 54 
N. B. 2. 356.—CAN. 

sp. As against purchaser in good faith 
Sor valuable considerution—Lien note 
unregistered. J\—WILLIE 8. DELIBLE 
(1915), 30 W. L. R. 918; 21 Db. L. RK. 
407.—CAN. 

sq. Lien for wages—-Under Builders’ 
& Workmen's Act, 1902~-As against 
creditors. |---BRYSON % Rosser MUNI- 
Cann (1909), 18 Man. L. R. 6538,— 


PART V. SECT. 5, SUB-SECT. 1. 
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g (p. 291) fi. County courl— 
Claim for personal order to pay.j-~ 
oar ve. JONES (1802), 2 B.C. K. 240.— 


g. (p. 291) fii, —-—-.}—FREEZE v. 
Cee. McKay v. Carney (1807), 7 
W.L. BR. 287; 1 Alte. L. R. §1.--CAN, 

g (nm. 291) Iv. Master in chambers 
—Selting aside judgment of official 
referee—On failure of defendant to 
appeur.}-- GUEST oD. LINDEN (1912), 
2) 0. W. Rk. 303 5 : O. WON, 750; 1 

bb (p. aut a ee ee eee, bee 
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d (p. 292) i. --——- -—~ 
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QO. R. 403.—CAN, 
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Ww. L. R. 237.—-CAN. 

fF Gp, 202) ho -- - = =e 


Affidavit, |—Where oan affidavit, in 
support of a claim of a mechanics’ lieu 
wotmuade by an agent of the clatinant 
& the awent has no personal hnowledge 
of the facts stated, the athidavit is 
latally defective. The curative section 
dacs not afford relicf in sueh a case. 
A hoohkecper whose only knowledge is 
the inferences drawn ty lin from. the 
chatge slips whieh he has entered in (he 
claimant ‘s books cannot be said to bave 
the required © personal knowledge.”’ 

Kypp Brose. PAY LOR, BRIT At 
COLUMBIA PLUABING SUPPLION Coe. 
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CoorRk v. Mocrort, Attar fe 1 W. W. RB. 
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246.-- CAN. 
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© fp. 292) viii. —- ~- -- 
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McEwEn v. Bovog, [1921] 3 W. W. RB. 
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0 (p. 2938) x. —~——- = 
Rocmrs Lounser Co, eos Gray & 
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ce (p. 292) fi, —-- —— -- -~-- ~-~-.] 
—Braten LUMBER Co., Lrp. v. Conny 
(Sask.), (7926) 4 1. 1. st. 619 5 £1926) 3 
W, W. 1. 404.-—-CAN. 

ce (). 292) fil, --—~— —-———- -—-— Nature 
of action.J-—- AUrTson v. VALLIERS (1892), 
19 A. RR. 154.--CAN. 

ec (p. 292) iv. —-- ome Prty- 
ment vito conrt— Leight of materialman 
to payment owt J--DROOKFIELD Bros., 
Lip. or Snorer (N.S), 41989) 4 
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ew. By clacm for rescission.|-—Re 
MAINLAND PORTLAND oun Co., 
(1927) 2 DL. RR. 7423 38 B.C. R. 
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PART V. SECT. 7, : va ai 1.— 
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sx. Waiver of nechente 8 lien elaim— 
Form of waiver signed by mistake.j— 
PALFREY v. BROWN (19175), 31 W. L. F 
§35.—~- CAN. 


PART V. SECT. 7, SUB-SECT. 2. 
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Hinp LUMBER Co. a. AMALGAMATION 
cay Co., (1052) 5 D. L, T 796.- - 


Vol, XXXII. Cases 8—illa. 


LIMITATION OF ACTIONS. 
Part |——The Statutes of Limitation Generally. 


8. Add. Annotation :—Refd. Harnett v. Fisher, T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
[1927] A. ©. 873. M. L. C. 281; 32 Com. Cas. 351, H. L. 

18. Add, Annotations :—Apprvd. Ramdutt Ram” Add. Annotation :—Consd. Ramdutt Ram- 
kissendass v. Sassoon E. D. & Co. (1929) kissendass v. Sassoon E. D. & Co. (1929), 98 
i L. J. Xs C. Sie Board of Trade v- L. J. P.O. 58. 
ayzer, Irvine, 7] A. C. 610; Lynn v. 28. Add. Annotation :—Retd. Weld v. Petre 
Bamber, [1930] 2 K. B. 72. (1928), 97 L. J. Ch. 899. 

16. Add. Citations :—[1927] 1 K. B. 269; 186 381. Add. Annotation :—Retd. Weld v. Petre 

.T. 7, C. Avs affd. sub nom. Boarp oF (1928), 97 L. J. Ch. 399, 

TRADE v. Cayzen, IRVINE & Co., [1927] A.C. 86. Add. Annotation :—Refd. Weld v. Petre 
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57. 


59. 


65. 


71. 


73. 


74. 


610; 96L. J. K. B. 872; 1871. 7.419; 48 


Ham Corpn., [1927] 1 Ch. 30. 


In Annos. for 20 J. P. 99” 
J P. 99.” 


Add. Annotations :—Distd. Aylottv. West Ham 
Corpn., [1927] 1 Ch. 30. Refd. Dennerley «. 
Prestwich U. D. C. (1929), 141 L. T. 602; 
Royal Trust Co. v. A.-G. for Alberta (1929), 
46 T. L. R. 25. 

Add. Citation :-—[1927} 1 Ch. 30. 

Add. Annotations :-—Refd. Dennerley rv. Prest- 
wich U. D.C. (1929), 141 L. T. 602 ; Stevens 
v. Hampstead Borough Council, [1929] 2 
Ch. 239. 

widd. Annotation ;--Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1951), 47 T. L. R. 550. 

Add. Annotations ;—Folld. llungarian Pro- 
perty Administrator v. Finegold (1931), 100 
L. J. Kk. B. 888. Refd. Mackenzie-Kennedy 
v. Air Council, (1027) 2 K. GB. 617. 

Add. Annotation :— Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. 1. Th. 550. 
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78. 


79. 


80. 


84. 
93. 


94. 


(1928), 97 L. J. Ch. 399. 


Part Il—-—Simple Contract Debts and Personal Actions. 


Add. Annotation :—Consd. Aylott v. West 


Add, Annatations :—Consd. Re Mason (1928), 
97 L. J. Ch. 321. Apld. ILungarian Property 
Administrator v. Finegold (1981), 100 T.. J. 
K. B. 383. Refd. Wigy v. A.-G. of Irish 
Bree State (1927), 96 L. J. 1. C. 88. 

Add. Cilations :—{1927] 1 K. B. 269; 186 
GL. T. 7, ©. A.s affd. sub nom. Boarp or 
TRADE v. CAYZER, Tnvine & Co., [1927] A. C. 
G10; 96 L. J. K. B. 8723; 137 L. T. 419; 
43 T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281; 32 Com. Cas. 851, Lf. L. 

Add. Annotation :—Refd. Ramdutt Ram- 
kissendass v. Sassoon (M. D.) & Co. (1929), 98 
L. J. P. C. 58. 

After this case add :-- 

Action by administrator of enemy 
property.|—See Antens, Nos. 215r, 215s, 
ante, 

Add. Annotation :—Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

Add. Annatation :~Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

Add. Annotation :-—Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 





Add. Annotation :-~—Refd. 
97 1. J. Ch. 321. 
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PART I. SECT. 1. 

214. Nature—Rule of procedure. |—1t 
is a settled principle that there is no 
vested right in procedure. Statutes of 
Limitation cannot be considered us 
anything else than matters relating to 

rocedure &, ordinarily, auch statutes 
have their operation from the date 
fixed in the statute & govern all 
matters brought before the ct. after 
the commencement of the operation 
of the statute.—KHONDKAR MAHAM- 


MAD SALE v. CHANDRA KUMAR 
a pee (1929), I, L. Ik. 56 Cale. 


PART I. SECT. 2, SUB-SECT, 1. 

15 i. Submission lo arhitration— 
Whether defence of limitation excluded.) 
—~In-a reference to arbn. it is an implied 
torm of the contract that the arbitrators 
muat decide the dispute according to 
the existing law of contract, & that 
every dofence which would have been 
open in a ct. of law, including limita- 
tion, can be raised unless that defonce 


Re Mason (1928), 


111a. Claim to interest on loan—-Claim to principal 


barred. | ~—-Pit{s., as the exors. of N. who died 


bas been excluded by agreement of 
the partics—RamMm Dorr TAamMKIs- 
SENDANS tT. SASSOON If, D. & Cu. (1929), 
56 L. R. Ind. App. 1238.--IND. 


PART Il. SECT. 2, SUB-SECT. 1. 


47 ive —--—- —-—-.J}—PFltf. sued to 
recover balance on account of advances 
made to deft. pursuant to a contract 
of ain co jon. The agreement pro- 
vided that the advances should be 
repaid on domand, & also provided for 
repayment towards the advances by 
tho sule proceeds of consignments of the 
goods hypothecated, & sent by deft. to 
ptf. in Caleutta for sale :-— Weld: the 
account was not a mutual open & 
current account, & Art. 49 of Limita- 
tion Act (IX. of 1908) applicd.—-Tra 
FINANCING SYNDICATE, LTD. 7%. 
CUANDRA KAMAL BRZRORUAD (1929), 
I. I. 1k. 56 Cale. 575.—IND. 


PART Il. SECT. 2, SUB-SECT. 5.— B, 
bi. ——- Highway Traffic Act, 1923 


19 


(e, 48), wa 43a, 44—-Effeet of.J— 
CARLINO wv. ZIMRLARTE, [1927] 2 


D. L. lk. 945; 600. L. lt. 269.--CAN., 

sx. Jamages for wrongful tax-sule,|— 
Held: action on the case within 
Statute of Litnitations.— KOWNAYTZHI 
v Bran Lake MUNICIPAL Diarricy, 
fi930) 3 1W. W. OR. 8583) [193)) 1 
D. L. RR. 334: revsd. on other grounds, 
fi931] 1 W. W. RR. 757; 2b DL. i. 
318; 26 Alta. L. R. 251.--CAN. 


PART Il. SECT. 2, SUB-SECT. 7. 


sa. Note given under Municipalities 
Seed Grain Act~-Iailure to observe 
conditions of Act.)— CARMICHAEL RURAL 
MUNICIPALITY v. GILBERG, (1929) J 
ae hR. 1243; [1928] 3 W. W. RK. 454.— 


PART II. SECT. 2, SUB-SECT. 9.-—A. 


sb. Clatm far tnjurious affection— 
Within Statule af Limitations (Nava 
Scotia), s. 2 (d).}---MILLeR v. R., [1927 
KExch. C. H. 52.—CAN. 


Cases 11la—206. 


128. 


in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft. a sum of £1,500, the loanto bear 
interest at the rate of 5 per cent. per annum, 
& claimed in this action, the writ in which 
was issued on Nov. I, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 1623, 
on June 30, 1926, that was to say, six years 
after June 80, 1920, the date when the last 
payinent of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ceeded with their claim for payment of so 
much of the interest as accrued between 
Nov. 1, 1922, & June 30, 1926, the date at 
which the claim for the principal was barred, 
on the footing that at each half-year during 
that period a cause of action accrued in 
respect. of each half-year’s payment of 
interest :—Heid: the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
principal, barred with it.—LLprr v. Norru- 
corr, (L980) 2 Ch. 122; 99 L. J. Ch. 548 3 148 
L. T. G14. 

Add. Annolalion :-— Refd. Weld ¢. Petre (1928), 
G7 iv il. Ch. BOQ, 


131a. Assault.}]—-To an action of assault & battery 


136. 


a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
& the statute must be precisely, & not argu- 
mentatively pleaded.— BLACKMORE v. TIb- 
DERLEY (1705), 2 Lid. Raym. 1099; 11 Mod. 
tep. 388; 2 Salk. 423; 6 Mod. Rep. 240; 
S88 kk. RR. 869, 

Add. aAnnetations :—-Apld, Betts v. Metro- 
politan Police Distriet Receiver (1932), 96 


J. P. 827. Distd. Copper Export Assocn. 
Inc. vt. Mersey Doeks & Harbour Board 


(1982), 48 T. LR. 542. 


139a. —-—- Arbitration condition precedent.}-—-'The 


PART U1. SECT. 5, SUB-SECT. 1. 


Crown requistioned appcts.’ ship under a 
charteiparty. which provided that any 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (c. 49), & 
which concluded as follows: ** & it is further 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
anv action at law.”” In July, 1917, the ship 
was lost, but appets. did not proceed to arbn. 
until Dec. 1928. The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (ce. 16):—WDeld: 
under the arbn. clause nou cause of action arose 
until the award was made, & time did not 
run unti) the making of the award, & the 
claim was not barred.—Boarp OF TRADE v. 
CAYZER, Invink & Co., [1927] A. C. 610; 
96 L. J. KR. B.8725 137 1..1T.419;3 432. L. RB. 


lessee 


ENGLISH AND Empire Diarst SUPPLEMENT. 


625; 71 Sol. Jo. 560; 17 Asp. M. L. C. 281; 
82 Com. Cas. 451, H. L.; affg. S. C. 
sub nom. CAYZER, IRVINE & Co. v. BOARD 
oF TRADE, [1927] 1 K. B. 269, C. A. 


Annotation -—Consd. Ramdutt Ramkissendass v. Sassoon 


(B. 


1438. 


D.) & Co. (1929), 98 L. J. PL. C. 58. 


Add. Annotation :-—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 


154a. Date of document-—-Bill treated as pro- 


182. 


185. 


206. 


under @ crop-payment Icasec 


missory note.]—On Mar. 23, 1920, the branch 
of British Trade Corpn., Ltd., at Batoum, 
drew a document in the following form: 
‘* At sight pay this sole exchange to the order 
of Mr. B. L. Mailoff the sum of one thousand 
pounds sterling valuc received which placo 
to account No. 2.” The document was 
signed ‘‘ For British Trade Corpn.”’ by the 
manager & account, & it was addressed at the 
foot “To the British Trade Corpn., 13 
Austin Friars, London, E.C.”’ By successive 
indorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the 
document at the Londun offices of the Corpn. 
Payment was refused, as it was required that 
the indorsements should have a banker's 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation with the Anglo-Austrian 
Bank, I.td. On Apr. 6, 1931, pitf. sought to 
prove in the winding up for £1,000 in respect 
of the document, but the liquidator rejected 
the proof on the ground that it was barred 
by the Statute of Limitations, as more than 
six years had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted & he elected to treat 
the document as & promissury note :—-Held ; 
the document when treated as a@ promissory 
note did not necd to be presented for p yv- 
ment in order to render the maker lable, 
because, in order that a place of payment 
should be specified ‘Cin the body’ of the 
note within Bills of Exchange Act, 1882 
(c. 61), s. 87 (1), it must be embodied in the 
actual terms of the contract for payment. 
Time therefore began to run under Stat. 
Limitations, as fron: date of the ducument, 
& it was barred before the date of winding-up 
resolution.—Re Bririso TRADE CORPN., Lirn., 
[1932] 2 Ch.1; 101 L. J. Ch. 278; 147 L. T. 
46, C. A. 


Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

Add. Annotations :—Expld. Elder v. North- 
cott, [1930] 2 Ch. 422 ; I. R. Comrs. v. Holder, 
{1931} 2 Kk. B. $1. 


Add. Annotations :—-.As to (1) Apld. Re Mason 
(1928), 97 I. J. Ch. 331. Refd. tte Blake, 


Jol. a CAN. 


134 vi, —-~- Undischarged bankrupt.) 
-Where a ercditor, having obtaincd 
he deave of the Insolvency ct., puCd an 
ssalvent ino un ordinary civil et. to 

i debt. the adjudication being 

the former wae oot cotitled 

nting the period of limitation 

uit, to exclude the time during 

Whitet the tusolveney proceedings were 
Pe Asn AIMED oo RR, 

POVENTA PRABINOD CLUS ¢ She is oo 
Mad. xid.- IND, awe nee Aes 


PART Il. SECT. 5, SUB-SECT. 2.-- 4, 
sd. Crop-payment agreement.) -~ A 


| 
| 
| 


agreed to deliver in the naine of the 
lessor one-third of the erop & in 
addition enongh thereof to pay certain 
tuxes. He finished delivering wheat 
tu the lessor’s credit ou Oct. 9, 192%, 
& ou that date had marketed all the 
remainder of the crop in bis own uae, 
The amount deHvered for the lessor 
was not. sufficient to fulfil the termns of 
the covenant to deliver :—Z/eld: the 
breach of the agreesnent was comunitted 
on said date & Stat. Limitations com- 
mecenced to run therefrom, & the agree- 
juent not being under seal, the period 
of Jimitation was six years.—-GORDON 
Y. JUBEBOROUGH, [1931] 2 W. W. BR. 


20 


PART II. Beet. 7 a 2 
. (a). 

147 i. Date of making.J—Where a 
promissory note is payable with interest 
on demand, Stat. Limitations begins 
to run from the date of the note.— 
IMPERIAL BANK OF CANADA ¥. SIMPSON 
(Man.), {1927} 3 WwW. Ww. HK, 500.—-CAN. 


PART Il. SECT. 5, SUB-SECT. 2.——M. 

se. Money repayable “as svon as 
possible *—-- Time runs from date of 
ability to pay.J—INGREBRETSEN | ¥. 
CHHISTENSEN, [1927] 3 W. W. R135; 
37 Man. L. R. 93.—CAN. 


210. 
217. 
229. 


254. 


256. 


264. 


284. 
315. 


355. 


856a. —-- 


Vol. XXXII.—Limitation of Actions. 


fe Minahan’s Petition of Right (1931), 100 
L. J. Ch, 251. 


Add. Annotation :—Consd. Dennerley v. Prest- 
wich U. D.C. (1929), 141 L. 'L. 602. 


Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 


Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


Add. Annotations :—Refd. Legh v. 
(1930), 143 L. T. 151; 
[1930] 2 K. B. 72. 

Add. Citations :—{1927] 1 Kk. B. 402; 96 
L. J. K. B. 55, C. A. 3 affd., [1927] A. ©. 573; 
961. J. K.B S563 187 L. T. 602; 915. P. 
175; 43 T. L. R. 5673; 7) Sol. Jo. 4703; 25 
L. G. R. 454, H. 1. 

Add. Annotation :—-Consd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 


Add. Annotation :—As lo (2) Refd. Betts v. 
Metropolitan Police District Receiver (1932), 
06 J. P. 327. 

Add. Annotation :-—Refd. Harnett v. lisher, 
[1927] A. C. 578. 

Add. Annotation : —Refd. 
Edelston, [1930] 2 K. B. 378. 
Add. Annotation :—Apld. He Blucher (Prince), 
Ha p. Debtor, [1931] 2 Ch. 70. 


— Promise to pay directors’ fees---By 
adoption of balance sheet including fees. }--- 
Balance sheets including fees due to directors, 
& signed by directors pursuant to Cos. 
(Consolidation) Act, 1908 (c. 69), 8. 113, are 
not acknowledgments of those fees within 
Lord Tenterden’s Act. 

After an order for the compulsory winding 
up of the co. the applicant put in a proof for 
£950 in respect of creditors’ fees. The 


Legh 
Lynn v. Bamber, 


Gottliffe —v. 


4002. 


Cases 206—-449, 


liquidator rejected the proof to the extent 
of £350, allowing only £600 on the ground 
that all directors’ fees which had accrued due 
more than six years before the date of the 
Winding-up order were barred by Stat. 
Limitations. The director’s fees due to 
appct. appeared from balance sheets duly 
signed by two directors & passed by the co. 
Upon a summons taken out by the applicant 
asking that the decision of the liquidator 
rejecting his proof to the extent of £350, 
might be reversed, & that the proof might be 
allowed in the full sum of £950 :—Held: 
(1) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors’ fees, does not 
bind the co. to pay those fees: (2) a balance 
sheet so adopted & signed by directors 
pursuant to Cos. (Consolidation) Act, 1908 
(c. 69). s. 113, is not a written promise by the 
co. or its agents to pay the directors’ fecs.—- 
Re CoLisrum (Barrow), Lrp., [19350] 2 
Ch. 44; 99 L. J. Ch. 423; 1438 L. T. 423; 
[1929-30] B. & C. R. 218. 

Retrospective operation.|—Above 
Act came into operation on Jan. 1, 1829 :-— 
Held: an action commenced in Wilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Act.— 
TOWLER v. CHATITERTON (1829), 6 Bing. 258 : 
L. & Welsb. 74; 3 Moo. & P. 619; 8 1. J. 
0.8. ©. P. 30; 180 1. R. 1280. 








Annotations ; —Expla. Moon v. Durden (1848). 2 Exeh. 22. 
onsd. kh. v. Leeds & Bradford Ry Co. (1852), 18 Q. B. 


343; Wrirht vr. Hale (1860), 6 WH. & N 227 
» Bartlett (1835), 3 Ad. & El. 884; 
dleton (1848), 6 Hare, 74; TR. 


Ey) 


449. 


Refd. Paddon 
Batchelor uv. Mid- 
», Crowan (Inhabitants) 
9), 13 Jur. 1099; Leary v« Pattrick (1850), J4 Jur. 
* Henshall vw. Porter, [1923] 2 K. B. 193. 


Add, Annotation :—Refd. Re Coliseum 
(Barrow), Ltd., [1980] 2 Ch. 44. ~ 
layman,j~-Defl., against whom pité. 


PART II. SECT. 5, SUB-SECT. 2.—U., 

235 ii, --—- Prociso for compensation 
by will ~Time does not run until death 
of employer. J—HUNTER v. THOMPSON, 
{1927} 2 D. L. RR. 340; 60 OL LL. 
185.~ CAN. 


PART II, SECT. 5, SUE-SECT. 3.—-A. 


sf. Slatute barred eluim far damages— 
Preperty rendered uselcss by other 
causes. | — TURGEON t. QCEBEC, [T28} 
2D. L. R. 273; affg., 40 Que. kK. B. 
453.- CAN. 


PART II. SECT. 5, SUB-SECT. 3.-—B. 


{ i, ----- —---.]—K ERR tT. ATLANTIC 
& Norrn-Wrat Ry. Co. (1895), 20 
8. C. R. 197.~--CAN. 


PART II. SECT. 6, SUB-SECT. 2.—-A. 

sg. Action barred by Drought drea 
Relief Act, 1922.) --WiuLtaAMs vr. SAUr- 
CAN (Alta.), (1929) 3 WLW. BR. 194.— 


PART II. SECT. 8, SUB-SECT. 2. 

of ——.}-+--Ganba Sinan vp. Baa 
Sinau-BoAGwan Sinou, Mst. Buani 
(1926), I. L. R. 7 Lah. 403.-—IND. 


PART II. SECT. 8, SUB-SECT. 6.—A. 
409 viii, ——- ——-.J—Puci SINGH 
v ao (1927), I. L. R. 49 All. 801. 


409 ix. ——-~— —-~—-.]—Jn order for a 
writing to be sufficient to take a case 
out of Stat. Limitations it must amount 
either to an express promixe to pay the 
debt or to a cloar & unqualified admis- 
sion of a still-subsisting Uability from 
which an expresn promise to pay the 
debt will be implied by law. A con- 
ditional promise will not. suffico unless 


there be proof of the fulfilment of the 
coudition, but, if such proof be offered, 
f% promise either express or implied 
will be converted into an absolute one, 
& as such will support o claim alleging 
4a promise to pay on request..— REED e. 
THLEL, [1928] 4 D.L. RR. 72: [1028] 2 
W. W. RR. 115; 22 Sask. L. R. 495.-— 
CAN. 

409 x. —-~--.|—MacBAtn uv. Mac- 
BAN, [1929] 8. C. (Ct. of Sess.) 213.-- 
SCOT. 


PART H. SECT. 8, SUB-SECT. 6.—C, 

sh. deeount stated—KEffect of general 
acknowledgment.j—Where a cbitha con- 
tained a series of items of debt, all 
taken by deft. from pHf. with the dates 
of the loans mentioned therein, & in 
the end bore the following indorse- 
ment ‘Examined the aceonnt. It is 
correct "t—Held : each item was a 
separate debt In itself, & the indorse- 
ment wae merely an acknowledement. 
of the existing debt, giving oa fresh start 
to limitation in respect of sueh items 
only as were nat, at the date of indorse- 
mont, barred by lindtation.— Drorag 
TEWARL t. TINDRASAN TEWART (1929), 
I. L. R. 8 Pat. 706.—IND. 


PART II. SECT. 8, SUB-SECT. 6.—-D. 

450 xi. -—-——- -—-—.]—-CHAPMAN 1%. 
Paulson (Man.), [1926] 4D. lL. R. 
590.—CAN. 


PART II. staal as SUB-SECT. 6.— 


e e 


485 ii. ——-.}—Re Waun Estate, 
[1927] 4 D L. R. 4403; [1927] 3 
WwW. WwW. R. 138; 37 Man. L. R, 95.— 


CAN. 


PART II. SECT. 8, SUB-SECT. 6.—N. 
sh. Use of technical expression by 


21 


tee ee a 


Claimed a total sum of £1,000 upon 
Various causes of action, some well 
founded & some not, gave ptf. a 
document in these words: *S In case 
of my heeoming bunkraupt & death 
1 owe you ¢1,000 fur money lent": 
in law none af the causes of ation 
were money lent, although a layntau 
might have so deseribed them :— 
Held; there was an absolute packnow- 
lodgement sufficient to take the causes 
of auction out of the Stat. of Limitna- 


tions.-~ COHEN @. COHKN (£929), 42 
Cc. hk. RR. sh 8 ALE. oF. 2025) £1929) 


Argus 1. Jt. 204.—--AUS. 


PART Wl. SECT. 9, SUB-SECT. 
F. (a). 

650 fi. -- ~--.]-—-lu onder for a part 
payment of a debt to avoid the effect. 
of Stat. Limitations it is not necessary 
that the payment should aetually pase 
from the debtor to the ereditor in the 
form of ononey. Fherefore, where the 
debtor, the maker of ao promissory 
note, performed work for the ereditor 
for which he was entitled to a eertain 
sum & they agreed that it should be 
applied on the note then overdue & 
the creditor so applied it: -elds the 
urrangement took the debt out of the 
Statute. —-WITSON @. BROWN, (1931) 
2W. W. BR. 733.— CAN. 


PART H. SECT. 9, SUB-SECT. 1.— 
F. (d). 


Le 


Li, ~——.]-~-Where two persons who 
are mutually indebted agree that the 
sinaller account, although doubtful in 
same respects, shall be acknowledged 
in full as part pouyment of a larger, 
but uot fully ascortained, amonnt 
owing by the person setting up the 
former account, such an arrangement, 


Cases 578—864a. 


{1927] A. O. 578. 


758. Add. Annotations :-—Consd. 


Prestwich U. 
(1929), 46 T. L. R. 25. 


755. Add. Annotation :—Retd. Dennerley v. Prest- 
wich U. D. C, (1929), 141 L. T. 602. 


757. Add. Annotations :-—Distd. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Weld v. Petre (1928), 97 L. J. Ch. 399. Ss. 


758. Add. Annotation :-—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


In balance sheet.|~-A balance sheet 
contained in ap annual report sent by a 


785a. 





D. C. (1929), 141 L. T. 602. 
Refd. Royal Trust Co. v. A.-G. for Alberta 


Enoeuise anp Expre Diaest Supprement. 


578. Add. Annolation :—Retd. Harnett v. Fisher, 696. Add. Annotation :—Generally, Mentd. Smith 


v. Wood (1928), 189 L. T. 250. 


Dennerley v. 


Part I11.—Specialties. 


co. to its shareholders, & filed with the 
registrar of companies, & stating the total 
amount of the co.’s indebtedness under its 


debentures for principal & interest accrued 


Dennerley  v. 


thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its erat under the 
debentures to take the case out o 
ae of Ee Procedure Act, 1833 (c. 42), 
—Re 
IMPORTING & MANUFACTURING Co., BURN- 
WAM (VISCOUNT) v. 
Fisre IMportina & MANUFACTURING Oo., 
[1928] Ch. 836; 97 L. J. Ch. 369 ; 
18; 44 T. L, R. 702 


the opera- 
ATLANTIC & Pac ric Fipre 
ATLANTIC & Paciric 


140 L. T. 
; 72 Sol. Jo. 698. 


Part IV—Money Charged Upon or Payable out of Land. 
or Rent, or Secured by a Judgment, and Legacies, 


and Personal Estates of Intestates. 


848. Add. Annotation :—Refd. Purnell 2. 


Roche, 


862. Add. Annotation :--Consd. Barratt v. Richard- 


819. Add. Annotation :—Retd. Weld 7. Petre 

(1928), 97 L. J. Ch. 399. fiy27]2 Ch. 142, 
834. Add, Annotation :—Refd. Re Blake, Re 

Minahan’s Petition of Right (1931), 100 


L. J. Ch. 251. 


although made orally, interrupts the 
running of the Stat. of Limitations 
with respect to the balance of the 
larger account.-—GUILBERT tv. CUM- 
MINGS ses ne et Py 4bd.L. R. 705; 
3W. W. OK. ~-CAN 


PART II. se 9, SUB-SECT. 3.-— 
+ (a). 

b i, —-~—.)---The provision of Mer- 
eantie Law Amendment Act, 1846, 
that a payment by one joint debtor 
shall not keep the debt alive as against 
his co-debtur, is in foree in Sas- 
katebewan. Even if it be not in forec, 
the comman law rule that a payment 
by one joint debtor keeps the Nability 
of all ave dues vot apply where the 
relaticuship between the debtors is 
that of principal & surety & the pay- 
ment Js made by the principal debtor. - 
PaahidaL BAk or CaAvapa ». KUSZKO, 
{1932413 W. OW. BR. 186.— CAN. 


PART IJ. SECT. 9, SUB-SECT. 5.—A. 


740 li. —— —-—.}-— When a ereditor 
holds two promissory notes made by 
the sume debtor a payment made 

enerally on account eens Stat. 

Limitations from running as against 
the whole debt. The tact that after 
such payments equalled the amount. 
due on one of the notes the creditor 
handed it over to the debtor at the 
latter’s request after crediting to {t all 
the payments made up to that time 
cannot alter the ge roa of the pay. 
ments oe of the date when eac 
them was made.—Woopb v. RICHMOND, 
[1928] 3 W. W. i. 737.-—-CAN, 


PART III. SECT. 1. 

» Debenture | — Deft. issued a serics 
ar ebent ores, dated June 31, 194, tn 
the following forin: “ On ‘presenta- 
tion of this debenture to the tr CUsUreT 
‘of the H. Club, Incorporated, the 


ee 


son & Cresswell, [1980] 1 K. B. 686. 


864a. ——-- Effect of statute---Loss of right of re- 


bearer will bo entitled to reccive on 
Jan. Sf, 1919, the sum of ten pounds 
for value received.’ The instrament 
was executed wunder the 
ab: ~—7/leld: oa 


see of the 
debenture does not 
cease to be sueh by reason that if may 
also be brought Within the detinition 
of “ pramissory note.” TBetne wider 
the seal of (he club, they were deeds & 

speclalty contracts, & under Civil Dra 
eedure Act, —833 (e. 42), 8. 38, they 
were not statute-harred.—-Gooapson ov. 
Hawenrs LAW TENNIS & CROQUET CLUB, 
Inc., (I9SL] N. ZZ. L. Ih. 1096.—N.Z. 


PART IV. SECT. 1, SUB-SECT. 1.——C. 


di, -Re Lixa (18908), 

N. 8, R. 60; 6K. L. &. 264.—CAN. 

qi. ~—-- Feccivership order.|--A re- 
cejyorship order based on a Judgment 
does not become {tneffective, whea the 
rernedy on the judement becomes 
barred by Stat. aoage ——~WILKLINS 
e. MINER (Alta.), jars Dh. RR. 
286; (1026) 3 - 778.—CAN. 

sj. How pale Hie alive-—-Re- 
vivor.|-—~Where a judgment {s about to 
become barred by Stat. Limitations, 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment. roll a suggestion 
reviviug the judgment & allowing 
execution to be Issued thereon. Pitf.’s 
alternative is to resue on the Judgmeut. 
—SECURITY LUMBER Co., Lip, ». 


PART IV. SECT. 1, SUB-SECT. 1.—E. 


852 ti. ———,J—A debt under a 
covenant in a mtge. executed under 
seal ia a specialty debt, & the 
veriod of limitation applicable thereto 
6 twelve vears,-—INVESTORS eniad 





GAGE SROURITY we v. McDonaLp & 
HENRY, a eae oe Rh, 671: ot 
Sask. L. 


22, 


852 iii, ——-—- In mortgane not under 
seal.J--An action on the personal 
covenant in a mtge., which ie rezistersd 
against land in Alberta but which ie not 
under seal, is an action on a shuyple 
copntract debt, & the period of limita- 
tion applicable thereto ja six years.— 
SOCIETE BELGE LVIONTERPRISES INDUS- 
TRIELLES IMMORILIERES v. WEBSTER 
& Miu (Alta.); (1928) 1D. L. Re. 465; 
23 Alta. L. 1.129; [1927] 3 W. W. FR. 


817.—OCAN. 

852 Iv. —--- Le by mtge. 
under seal & registered, mtgod. land in 
the province of Alberta, to pitf., & eub- 
sequently, by transfer, not under seal, 
made pursuant to Alberta Land T itles 
Act, & registered transferred the land to 
Ri., who thereby became liable to pltf., 

under the covenant implied by virtue 
of s. 64 (1) of sald Art, to pay the 
mtyze. meney. Moro than BiX years, 
but less than 12 vears, after rewistra- 
tion of the transfer or any payment 
on account or written acknowledgment 
of Habillty by &., pltf. sued B. In 
Alberta for payment -—/leld; B.'s 
liability to pltf., was not statute 
barred. The period of limitation tn 
Alberta for bringing action to recover 
money secured by mtge. made under 
A}berta Lund Titles Act is 12 foe 

—J Truss 8 Coe Co., Lip 
». Roxton, (1929) 3 D. L. Re 883: 
§. O, RR. 629; revag., (1928) 4 D. L. Rn. 
7Bd : 3 Ww, W. Ti, 3053 23 Alta. L. KR. 
565, mews CAN. 

B52 v. }~—Asing HUSAIN 
v. CHATARBHUS & Pater bane KHAN 
(1027), [. L. R. 60 AL. 328.—IND. 

ea. Power of sale for arreara of interest 
under morlyage deed——-W spore eps 
ing to repayment of a Sas 
JOSEPH v. JOSEPH (1525), 1. ‘i L mR. 
Ran. 771.-—-IND, 

hey Breach of condition in mortgage 

deed.}—A simple mtge., executed on 








Lc meeeneneeatied 
a 


956a. 


1083. Add. Annotation :-—Refd. Weld v. 


Vol. XXXI.—Limitation of Actions. Cases 964a—1041. 


entry.J|~—-Where a rentcharge has become 
statue-barred, a power of re-entry for non- 
payment thereof is no longer exercisable.— 
SYKES v. WILLIAMS (1982), 101 L. J. Ch. 418 ; 
49 T. L. R. 9; 76 Sol. Jo. 798, CO. A, 


878. Add. Annotation :—Refd. Dennerley v. Prest- 


wich U. D. O. (1929), 141 L. T. 602. 


915. Add. Annotation :—As to (1) Refd. Weld v. 


, Petre (1928), 97 Li. J. Ch. 399. 


——_—-.}--By an indenturo of lease dated 
Feb. 9, 1909, the predecessor in title of pltf. 
demised certain premises to deft., It., for the 
term of ninety-nine years from Dec. 25, 1908, 
at a yearly rent of £6 68., payable quarterly 
on the usual quarter days. RR. covenanted 
for himself & his assigns to pay the rent on 
the said days, & it was provided that, if & 
when any part of the rent should have been 
legally demanded or not, it should be lawful 
for the lessor to re-enter upon the premises. 
On Apr, 30, 1924, the term became vested in 
deft., C. Neither on Dec. 25, 1914, nor 
thereafter to the date of the writ, did either 
R. or ©. pay to pltf. the rent due under the 
lease. In an action by pltf. for possession 
of the premises, begun on Jan. 28, 1928 :-— 
Held: (1) although pltf.’s right to re-enter 
upon the premises first, accrued to him in 
respect of the non-payment of rent on 
Dec. 25, 1914, his claim to possession was 
not barred by Real Property Limitation 
Act, 1874 (c. 57), s. 1, & Civil Procedure 
Act, 1833 (c. 27), s. 3, as not having 
becn made within twelve years next after 
the time at which the right to make such 
entry bad first accrued, but his right to 
re-enter acerued afresh in respect of each 
subscquent quarter day whenever any part 
of the rent reserved under the lease was in 
arrear for twenty-one days, & be was, there- 





fore, entitled to rely on the last non-payment | 


of rent before writ issued or any previous 


non-payment up to twelve years before | 1011. Add. Annotation : 


writ; (2) the case was governed by s. 3 of 


the Real Property Limitation Act, 1838 
{c. 42), 8. 8, which provides that all actions 
for debt for rent there mentioned shall be 
commenced & sued within twenty years 
after the cause of such action, but not after, 
& not by Real Property Limitation Act, 
1833 (c. 27), s. 42, which provides that no 
arrears of rent shall be recovered by any 
action but within six years next after the same 
shall have become due, & that, therefore,’ 
deft., C.. would have to pay or tender to 
pltf. all, & not merely six years of, the arrears 
of rent owing under the lease in order to 
defeat pltf.’s claim by recourse to Common 
Law Procedure Act, 1852 (c. 76), 8. 212, & 
to obtain relief under Supreme Ct. of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 8. 46.— 
BakRaTr v. RICHARDSON & CRESSWELL, 
{1930] 1 K. B. 686; 99 L. J. K. B. 461; 142 
L. T. 606; 46 'T. L. R. 279. 

ane eee fo (1) Folld. Sykes v. Williams (1932), 

959. Add. Annotation :—Consd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

J|—Horron v. THoMpson (1855), 25 
I T. OS. 202, 1. TE. 

976. Add. Annotations :-—Refd. Re Lloyd, Lloyd v. 
Lloyd, [1903] 1 Ch. 385; Lewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. BK. B. 840. 

976a. ~--—- —-—-.| The allowance of interest upon 
a legacy charged upon real estate, & due 
upwards of six years, is to be calculated from 
the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee.--CIAPPELL v. RES (1852), 1 De G. 
M. & G. 393; 20 L. tT. O. S. 57; 16 Jur. 
415,417; 42 E.R. 6038, L. C. 

Annotations :-—Reld. Re Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 
386; Lewis +. Melkay, Algate v. Vugler, Clark v. Potter 
(1924), 03 L. J. EK. B. 840. 

1003. Add. Annotation : -—Refd. Barratt v. Richard- 

sun & Cresswell, [1930] 1 K. B. 686, 


Refd. Rc Wait, [1927] 


Sede 





964a. 





1 Ch. 606. 


Part V.—Land or Rent. 


1029. Add. Annotation :—Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


Petre 
(1928), 97 L. J. Ch. 399. 


1037. Add. Annotation :-—Refd. Barratt v. Richard- 
son & Cresswell, [J930] L Is. b. 686. 

1044. Add. Annotations :—As to (1) Refd. Purnell 
v. Roche, [1927]2 Ch. 142; Barratt v. Richard- 
son & Cresswell, [1980] 1K. B. 686. 


May 1, 1909, for a term of three years, 
contained a stipulation to the effect 
that, if the mitgor. transferred the 
mortgaged property, the mtgee. should 
be at liberty to suo before the expiry 
of the term. On Mar. 8, 1911, tho 
mtgor. stood surety for one A. in tho 
amount of R.’s 40 & hypothecated a 
small share in tht property covered 
by the deed of 1909. No actual notico 
of this transaction was given to the 
first mtgee. A sult was filed on the 
mtge. of 1909, on Mar. 27, 1924, & tha 
Plea of Hmitation was set up by defts. : 
—Lield: the anit was within time.-— 
ASHIQ Huwain v. Cuararunos & 
ABMAD-ULLAH Kian (1927), I. L. R. 
60 All. 328.— IND. 


PART IV. SECT. 1, SUB-SECT. 1.—H. 

sm. Money due on covenant—In 
agreement for sale.}—Loal Property 
Limitation Act, R. 8. M., 1913 (eo. 1168) 
8. 24, applies to an action on a covenant 


* 


in an agreement for sale for payment 
of the purchase-price.-_-LOWERY vw. 
LAMONT (Man.), 1927) 1D. L. R. 669; 
[1927] 1 W. W. BR. 95.—CAN. 


PART IV. SECT. 1, SUB-SECT. 4.— 
B. (a). 


k i, - -—~ .]-—-SERVAIS t. SHEAR, [1928] 
TDL. R. 649; GEO. L. R. 490; 
rensd, on other grounds, (1929) 2 D.L. RB. 
t33; 63 0. L. KR. 381.—CAN 


k ii. --—.]}-- Migors. of land trans- 
ferred if subject to the mtge. to 3., 
who rogistered the transfer. & he trans- 
ferred if. subject, to the mtge. to G., 
who registered his transfer, & made 
payments on the mtge. In an action 
on the covenant, C., one of the miégors. 
& S. who was another of the mtgors., 
& G. were made defts. G. did not 
defend & tho other two defts. pleaded 
Limitation of Actions Act :—Held; 
the payments by G. interrupted the 


23 


running of the Act as against both the 
other defu. ulthough G. had not beeu 
in any manner a oe to the contract 
hetween ratgor. & mtgee.—NorvTH or 
SCOTLAND CANADIAN MORTGAGE Coa., 
Litn. o. CAMPKIN, (1932) 1 WoW. MT. 
631; 2D. I. BR. 697.— CAN. 


PART V. SECT. 1. 


o i, —~--— 48s against Crown.]-~An 
advorse poseeson of land in New- 
foundland for sixty years is a bar to 
the rights of the Crown, & the samo kind 
of possession for seventy years will 
deprive the Crown of its right of entry 
upon those lands.—NK. v. Kouan (1819), 
1 Nfid. L. R. 172.—NFLD. 


0 li. —-—— Statute of Limitations 1866, 
8 9,]—PATTERSON wv. McPHERSON 
ein 10 N.S. RR. & CG.) 116.— 


c ili. ——- When question for jury -— 


Cases 1088—11090a, 


1088. Add. Annotations :---As to (1) Folld. Salis- 
& TVordingbridge District Drainage 
Co. (1920), Ltd., 
- Port of London 
oe Island Comrs. (1931), 


bury 
Board v. Southern Taunin 
[1927] 2 K. LB. 566. Ref 
Authority v. 

101 L. J. Ch. 63, 


1130a. __—.,]-- BARRATY v. RICHARDSON % CRESS- 


WELL, No. 956a, ante. 


1140. Add. Annotation :—-As to (1) Distd. Taylor 
v. Twinberrow, [1930] 2 K. B. 16. 


1145. Add. Annolation :—Refd. Harnett v. Fisher, 


[1927] A. C. 573. 
1157. Add. 


Annotation :——Consd. 
Richardson & Cresswell, [1930] 1K. B. 686. 


ENGLISH AND Emprre Dicest SupPLEMENT. 


Property Limitation Act, 1833 (c. 27), 8. 7, 
is not retrospective, 
tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. 


& applies only to 


Therefore, 


where B. became tenant at will to A. in 1817, 


& 


Q. 13. 


continued such tenant till 1832, when 
L. died :-~—Held : 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in gaa d. Evans v. Page (1844), 5 
167 5 


the right of A. was not to 


1 Dav. & Mer. 601; 13 L. J. 


Q. B. 153; 2 L. T. O. 8S. 420; 8 Jur. 399 ; 


Barratt 114 E. 


v. 


R. 1439. 
ge We :——Distd. Doc d. Jukes v. 


Sumner (1845), 14 


1162. dd. Annotation :—Refd. Re Grosvenor ™ Bea isin ee ake aia 
: ‘ ae eer F 555: Doe d. "Angell vw. Angell (1846), 9 (Q. B. 328, pld 
Settled Estates, Westminster (Duke) vv. ioe d. Birmingham Canal Navigations Proprietors) 0. 
McKenna, [1082] 1 Ch. 282. Mold (1847), 1 i. ae 137, jRetd. Cnt aor SoD), 
. i; Devine »v, Dolloway 00 
1190a. Tenancy created before Act.]— Real 290: Hogan a, Hand (1861), 14 Moo. Pe ae Cc. 310. 
of plaintiff.}—Don d. Lyons tv | 1891, by thomselves or their tonants, | 


CRAWFORD (1842), 6 O. S. 334.—CAN, 
e iv. fic-entru. by registered 
ouner.J— Where @ person has by 
uninterrupted possession of land for 
over twelve Yeurs acquired the right 
10 exclusive posession thereof under 
Limitation of Actions Act, that right 


ae a eee 


cannot be destroyed in favour of the : 


registered owner merely by the latter 
regaining pussession for a period less 
than the statutory one.- - SHIRTCLIEFE 
a Lemon, [1924] 1 W. W. R. 100u.— 

Ve-- alelion for purchase price 
by ae of land, J-- BRANDON PT. DALT, 


[1980] | ; ane a R. pie; 22 De das ats 
pare 24 i ae 502, C, A.-CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 


. fa) i 
1057 v. —--—.J--NOBLE v. NOBLE 
(1912), 27 O. L. R. 3842; 4 O, W.N. 


ht. 735.—CAN. 
Tenant holding over.j— 
CoTron (1851), 


359 ’ y D. L. 

1057 vi. 
Dok d. CHARLIS v. 
8 TT. C. 313.— CAN. 

1057 ated jJ—ki PER 0. STEVENSON 
(1913), D8 Q). L. - 370: 4 0. WL. N. 
Y613 19D. L. R. 821), ~-CAN. 

1057 viii. —--- .J}— Where it Js found 
by the trial Judge, & the evidence 
supports such finding, that defts. & 
those under whom they claim have 
been in posression of the land in 
question, & exercising acta of owner- 
bhip for a period vf more than 20 vears, 
& that plitfs. & those under whom they 





claim have been out of possession for: 


a corresponding period, Stat. Limita- 
tions bars any action by the latter 
against the famner in respect to the 
ownership of the  fand.~-HALIMFAX 
Powkr Co. rn. Christin (1914), 
N.S. It. 264.--CAN, 

1057 ix. J--Sornis , ARM- 
BTRONG (1917), 5) ON. S. RR. 315; 36 
D. L. R.778.- CAN. 

et MK. 7b 
Co. i oe 
v Xt 1. 244. - CAN. 

ti, —-—-~.J—WEe#TERN CANADA LOAN 
Co. t. GARRISON (1888), 16 O. FR 8h. — 
CAN, 

t ti. 





MONTRE AS, 


HOSEL eth. L. Re Sa13 


-~——,J——-JTOWNSHIP OF COorL- 
CHEATER Sorry @. HACKETT, [1927) 4 
pL. KR. 8t7; 61 0. L. R. t7s affd. 
sub nom, HACKETT v. COLCHEATER 
SoucTH MUNIerPAL Corpn., [1928] 3 
D). L. BR. 197.—CAN, 
——~— ,}-- Re (1871), 3 
289 .—- CAN, 
t iv. - J) - CREIGHTON 4. 
— oes Zod eh. 845.—CAN, 
—- jf Wield: pith, had 
established au aetual, visible, wndis- 
turbed, & contnnons pOSsesHion of 
a town lot, of which she or her husband 
or both had been In possesion since 


t tii. BELL 
Ch. Ch. 
KUN, 


48 | 


TRUST | 


ce ee re a er re ne a ee ee oy enema cee wae a mere Se RR Crem nen wT cr pa Pn ee erm er ee a ee ee le 
~—— 


; owner. |—Held : 


& which had been used or cultivated 
as a garden, for more than twelve 
vears;  & she was entitled, under 
Imperial Real Froperty Limitation 
Act, 1874, to a declaration that all tho 
nehts of defts. jm the lot had been 
extinguished jn her favour.—Brap- 
SHAW t. PATITERSON (1911), 18 W.L. 1. 
402; 4 Sask. L. It. 208.-—-CAN. 


PART V. SECT, 3, SUB-SECT. 1.- 
B. (a) ii. 
zi, —— Agreement for possession 
during Ufe.j—Roan tv. KRONSBEIN 
(1886), 12 O. R. 197.—CAN. 


PART V. SECT. 8, SUB-SECT. 1.--- 
B. (b) i. 

Acts done with consent of 

the operation of Stat. 

Limnnitations in favour of the owner 

was not Ruspended.—-KAULnacH vz, 

ay gaia 30 N.S. KR. 500.—-CAN. 








© i. 


———, +—-CLARKE Uv. BABBITT, 

1927] 2 D. L. R, 7; U1927) 8. CG. &. 
-148.--CAN. 

di. Cutting wood on upland cd grass 


on meado.j—Iiecld not of | very 
serious {importance in establishing a 
tithes by occupation without) more.— 
DUNCANBON t. ATWELL (1914), J4 
ik. L. R. 348.—CAN. 


PART V. SECT. 3, SUB-SECT. 1.--- 
B. (b) iv. 


1089 i. Adverse title muy be acquired — 
Land acquired for public undertaking. ]— 
A title by possession may be acquired 
as against a ruilwav co. to Jand 
originally obtaiued by them for railway 
purpuses.-~Jerie & NIAGARA RY. Co. 
a (1890), 17 A. Re 483.— 


PART V. SECT. 3, SUB-SECT. 1.-— 
v. 


1094 i. Non-user not abandonment.) 
~—]u the case of mineral rights, pon- 
user dues not amount to abandonment 
Of possession on the part of the owner, 
whose right is not barred so long as 
the minerals are not worked by some 
one elye; & by working a purt of the 
minerals or opening up = particular 
quatries, possession over a continuous 
field of ininerals or of quarries cunnot 
be obtained.--Gopr Ram BHorTica v. 
THAKUR JAGARNATIY SINGH (1929), 
I. L. kh. 9 Pat. 447.—IND. 


PART V. SECT. 3, SUB-SECT. 1.— 
B, ‘b) xii. 


n Conflicting oe }-- 
LAWSON 0. WITTMAN les N.S. RB. 
{1 Thom.) 208.~-CA 

sg. ILsolated asa of trespass.|-— 


SAERREN ?. PEARSON (1887), 148. Cc. RR. 
581.—CAN., 
24 


PART V. SECT. 8, SUB-SECT. 1.- 
B. (b) xiii. 





ri. -~— - tae NARD'S 
TAVIS (1853), 2 N. S. BR. (Jamas) 
31. —CAN. 
r ii, —-— Tenant at wtll of remainder 


— Right of ouncr tuo enter.j—-Wheroe a 
party was allowed to enter on a lot 
of wilderness land, with the privilege 
of clearing & chopping a portion of it, 
bué under such au arrangement us to 
the remaining portion as would make 
him a tenant at will of the whole; 
but the owner alsyv entered from timo 
to time & cut & disposed of the 
timber :—--Held : Stat. Limitations did 
not ruu in favour of the tenant oxcept 
as to the part exclusively oeeupied by 


him.--- Dor d. AlcKENZIE r. Mosier 
ae 2 Pur. 3468.— CAN, 
~- J—Menisn t. Monro 


187! 5), On Cc. P, 290.— CAN, 
h, -----.J—Fte LINET (1871), 3 Ch. 
a -—CAN, 

wane, Jomo irae fee ”, 
re 14 Gr. 6)7.—CA 


en. No occupation by Shee for nearly 
twenty years.]-—W ALLBRIDGE 0. GIL- 
MOUR (1872), 22 C. P. 135.4--CAN, 


80. Possession under contlitional agree- 
ment-- }’ailure of owner to observe con- 
dition.) --Bisnor vm Cox, {1928] 2 
b. lL. RR. 090.--CAN 

Bp. BWallingness to pay rent-—~Aducrae 
nossvssion under order of eourt.j—- 
Goria RAMAN Roy v. ATAL SINGH 
(1929), 56 I Ne Ind. App. 119.--IND. 


PART V. SECT. 3, SUB-SECT. 1.—C. 

ff i. —-~- Occupation of room in build- 
tag.J~-IREDALE tv. LoupeNn (1208), 
40 S, C. it. 313,—-CAN, 


f 
oo 
CORBRLL 


PART V. SECT. 3, SUB-SECT. 3.—A. 


q i. -——-.]-~A deeree against a Hindu 
widow jo relation to her dececased 
busband’s property is binding upon the 
reversioners although it is founded 
wpon lindtation; but under the 
Indian Liniultation Act, 1908, Sched. I., 
Art. 141, a suit) by the reversionary 
heir for possession of immovable 

roperty of the estate, a8 to which no 
ne ‘roe had been made against the 
widow, {s not barred by limitetion if 
it is brought within twelve years of 
lis estate falling into povrscesion, even 
thongh deft. las beon in adverse 
possession for twelve yeors at the date 
of the death of the widow.—-JAGGoO 
Bat vw. Ursava LAL (1929), L. RR. 56 
Ind. App. 267,.—IND. 


r. Reved., 20. L. R. 637, 


PART V. SECT. 5. 


1247 til. wt mmmere amne AS DUCES,  ~ 
The owner of a house allowed his 
sisters to reside therein & contributed 





Vol. XXXTI.—Limitation of Actions. 


Wii oe eee as ae ee Re 

inahan’s Petition o j 1931), 10 

L. J. Oh. 251. = ( : 

1284. Add. Annotations :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Barratt v. Richardson & 
Cresswell, [1930] 1 K. B. 686. 


1286a. ; ———.]-—-PURNELLv, Rocus, No. 1369a, 
* posi. 
1298. Add. Annotations :—Consd. Weld +. Petre 
(1928), 97 L. J. Ch. 399. Refd. Barratt v. 
Richardson & Cresswell, [1930] 1 K. B. 686. 


1310. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

1858a. ——— Not by possession by permission of 
mortgagee. |— Ant v. Dor d. Surrers (1822), 
5 B. & Ald. 687; 1 Dow. & Ry. K. B. 340; 
106 E. R. 1342. 

Annotations :—Refd. Doe d. Corby ». 3: 

L. J. K, B. 166; Heath v. Pugh (idea): OB Dai’ 4 

1369a. -—--—- — -—~— Subsequent disability of mort- 
gagee.|—In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtgee. became of unsound mind was 
made on Jan. 30, 1907. In Mar. 1907, the 
husband of the wntgec. aceepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 
payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee.:—Held: (1) the right to com- 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date earlier than 
that on which the mtgee. became of unsound 
mind ; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Real Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right to bring the action 





to their suppert. He paid the rent 
& taxes & executed all necessary 
repairs :-~—Zield; the occupation was 
in the character of guests & not of 
tenants at will & Stat. Limitations 
did uot run as against the owner.—- 
PERAKIN vt. RAKIN, [1894] 2 7. R. 359.--- 


NYSSYN, 


rights of the mtgec., as if a release bad 
been execnted; & the mtgor. has the 
right to have the mtge. discharged.— 
Cocksnurr Plow Co., Lrp. vm. Kor- 
{1931} 3 
affd., [1932] 1 W. W. TR. 389.—CAN. 

1355 i. Acknowledgment 


Cases 1272—-1486a. 


first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1874 (c. 57), 8. 3.---PURNELL v. Rocur, 
[1927] 2 Ch. 142; 96 L. J. Ch. 434; 137 
L. T. 407; 71 Sol. Jo. 452. 

1385. Add. Annolation :—Refd. Purnell v. Roche, 
{1927} 2 Oh. 142. 


1436. Add. Annotation :--Consd. Weld v. 
(1928), 97 L. J. Ch. 309. 
1478. Add, Annotation :—Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 
1485. Add. Annotation :—Apld. Twin- 
berrow, [1930] 2 K. B. 16. 
1486a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.|—-In 1900 pltf.’s 
father became the yearly tenant of a cottage, 
which he thereupon allowed deft.’s husband 
to occupy rent free as tenant at will. In 
Feb 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 
on the same terms. In 1928 pltf.’s father 
died, having by his will devised the cottage 
to pltf. In Oct. 1929, pltf. brought an 
action in the county ct. against deft. for 
pose on of the cottage, in which a plea 
y deft. that the clain. was statute barred 
was overruled, & judgment was given for 
pltf., On appeal :—Held : when pltf.’s father 
purchased the freehold of the cottage in 1919 
his yearly tenancy merged in the frechold & 
the rights which deft.’s husband had acquired 
against him as yearly tenant under Real 
Property Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
him as freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s plea failed & the judgment in 
favour of pltf. should be affirmed.—TayLoRr 
v. TWINBERROW, [1930] 2 Kk. B. 16; 99 
L. J. IX. B. 3138; 142 L. T. 648. 


Petre 


Taylor v. 


Deprorp v, BOULTON (1878), 25 Gr. 





561.--CAN, 
1398 ii. Twenty years’ aclay nfler 
decree for redemption.J—Re LESLIE 


W. W. R. 1713 (1893), 23 O. R. 143.—CAN, 


sv. Sule by  mortgayce-—VWhether 


Of right— — remainderman barred.|-—W hen a mtgee. 


PART V. SECT. 6. 


@ i, -—-- - ~~ Athknowledyment by 
ayent.J—An acknowledgment of title 
by an agont is inefYectunl to satisfy 
tho provisions of Real Property Limita- 
tion Act, 1833, 8. 11. MecLron yr. 
PRARSON, [1031] 3 W. W. It. 43 4 
db, I. Rh. 673.--CAN. 


PART V. AEE 12, SUB-SECT. 1.— 


(a). 


1350 iii, ———.}——Dor d. McGreaor 
v. HAWKE, Dot d. MoGREGOR v, Crow 
(1837), 5 O. 8, 496.—-CAN, 

1350 iv. ———- 6 Will. 4, c. 43, 8. 2.J— 
Dor d. CaIpMAN v. DEVERER (1854), 
8 N. B. R, (3 All.) 23.—-CAN, 

1360 v. Real Property Limita- 
tion Ad, R. S. M., ¢. $9.J—-SToverR v, 
naar ot ta (1895), 10 Man. L. BR. 322. 


1360 vi. -)-— The 
mtges. under Land Titles Act of 
Saskatchewan aro subject. to pro- 
visions of Real Property Limitation 
Act of 1874 (Imp.). Where the time 
for bringing an action on the mige. has 
expired, the mtgee.’a righty under the 
mtge. are also extinguished & the 
effect of the cxtinguishment is to vest. 
the land in the mtgor. free from any 





statutory 





Inauficient when given by mortgagee to 
himseYf—Clause in will.}——HASTERN 
TRusr Co. v. MCALEER, [1931] 1 
DL. 509; 2M. PP. i. 93.-- CAN. 

sq. Assignment under Insolvent Act, 
1875.}—CourrT v. WALSH (1883), 
A. RR. 294.—CAN. 

sr. Leight of rquitlahle mortgagee to re- 
cover-— Notwithstanding personal remedy 
barred.}—Re CONLAN’S ESTATE (1892), 
29 L. RK. Ir. 199.—IR. 


PART V. SECT. 12, SUB-SECT. 1.— 
A. (b) i. 


st. Recovery of judgment in action of 
efectment witvtn twenty years before sutt 
for foreclosure,}—Held : Stat. Limita- 
tions was prevented from operating 
except from the Judgment.—McKEEN 
ane (circa 1873), RK. EH. D. 121.—~— 


PART V. SEOT. 12, SUB-SECT. 1.—C, 

d i, Not possession by lessee of 
morigagor.|—Re SHANTZ & JIALLMAN, 
119271 3 DL. R. 658; 60 0. L. RR 
543; affd. sub nom. MODERN REALTY 





Co. v. SHNANTZ, [1928) 2 D. i. RR. 705;. 


(i923) 3. C. R. 213.—CAN. 
PART V. SECT. 12, SUB-SECT. 2-— 


A. {a). 
1398 i. Hniry by mortgagec.)— 
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has transferred possesion of the ntged. 
property for a valuable consideration, 
awsuit to redeem by a pitf. who at the 
date when the mtgee. transferred 
possession had a contingent interest in 
remainder in the property is governed 
by Art. 140 & not by Art. 134 of 
Indian Limitation Aet, 1908, the suit 
consequently is not barred, if it is 
brought, within twelve years from the 
date when pltf.’a estate falls into 
posacssion, even though it is brought 
more than twelve years after the date 
of the transfer under which deft. 
claimns.—SKINNER v. NAVUNIHAL SINGH 
(1929), L. R. 56 Ind. App. 192.—IND. 


PART V. SECT. 12, SUB-SECT. as — Be 

1483 v.——.} —Where of five tenants 
in comrnon of a furm, three scquired 
a title agalost the other two by virtue 
of tho Statute of. Limitations :— 
Hfetd « that tho title so acquired by the 
threo tenants in common was a joint 
tenancy of the two-fifths, & they were 
then tenants in common of their 
original three-fifths, & jolut tenants 
of the two-fifths so acquired.—Re 
LIVINGSTONE (1901), 21. C. L. T. 5215 
2 0. ly h. 381.---CAN, 


PART V. SECT. 16. 
et. ——~.}—CooKx ©. Cook (1915), 
8 W, W. R. 506.—CAN. 


Cases 1582—1700a.  Ewotise anp Eupmx Diosst SuprLEMeENT. 


Part VIl.—dActions 


1582. Add. Annotation :—Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Oas. 18. 


1548. Add. Annotation :—Refd. Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 


1551. Add. Annotation :—Consd. Irish Oatholic 
Church Property Insce. v. I. R. Comrs. (1918) 
12 Tax Cas. 13. 


1568a. ———- ———- ---—-.] —_Testatrix, who died in 
1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale & conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916:—Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 57), 8s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 


against Trustees. 


(c. 59), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied; (8) the statute 
afforded a good defence in regard to the share 
of the £2,000 legacy also.—He Oxtvzr, 
THEOBALD v. OLIVER, [1927] 2 Ch. 823; 96 
ee Ch. 496; 187 L. T. 788; 71 Sol. Jo. 


1584a. ——— Misapplication of fund—Payments 
in respect of sum accounted for. }—-Re OLIVER, 
THEOBALD v. OLIVER, No. 1568a, ante. 

1588a. .}-—Stat. Limitations cannot be pleaded 
by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand.—-Mrines v. Cowrky (1817), 4 
Price, 108; 146 HE. R. 408; subsequent pro- 
ceedings (1820), 8 Price, 620. 

1682. Add. Annotation :—Refd. Re Blake, 
Minahan’s Petition of Right (1931), 
L. J. Ch. 261. 

1686. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1651. Add. Annotation :—Apld. Re 
[1927] 1 Ch. 410. 

1653. Add. Annotation :-—Refd. 
(1928), 97 L. J. Ch. 399. 

1665. Add. Annotation :—Refd. Rc Mason (1928), 
97 L. J. Ch. 321. 

1674. Add. Annotations :—Refd. Re Mason (1928), 
97 L. J. Ch. 321; Re Blake, Re Minahan’s 
Petition of Right (1931), 100 L. J. Ch. 251. 

1677. Add. Annotations :—-As to (1) Refd. ke Mason 
(1928), 79 L. J. Ch. 821. Aa to (2) Refd. Re 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch, 251 





Re 
100 


A Debtor, 
Weld v. Petre 


Part VIl_—Equity and the Statutes of Limitation. 


1687. Add. Annotation :-—As to (2) Refd. Weld v. | 170Ba. 


Petre (1928), 07 L. J. Ch. 399. Generally, 
Refd. fe Blake, Re Minahan’s Vetition of 
Right, [1932] 1 Ch. 54. 
1709. Add. Annotation :—-Refd. 
(1928), 97 L. J. Ch. 399 


Weld  v. 


Petre | 





etd 5 eee tal 





-|—In 1900 W. mortgaged 
shares to J. to secure a loan with interest, 
L. received dividends to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 & 


PART VI. SECT. 1, SUB-SECT. 1.—D. such payment in, whatever procedure of his dealings & in apite of his intention 
4594 1:. Lalovest in-wink : Date is adopted.—NELAON v. THE NATIONAL to take the property for himself. But 
of h'of t Pea Wee ~ ©. TRUsTEES, Exeourors & AGENCY Co, cts. of equity have refused to see any 
ater Co, (ioe) GD. ds. Re tlits OF AUERRALARA doom. 2s Cuma (1988) analogy, when Penean, dntenting to 
3” te Mea ,  YV. LR. 384 ; KR, 245. act in a capacity w uc 
11925] 2 W. W. BR. 678.—CAN. -—AUS, has recelvad as & for the beneficial 


PART VI. SECT. 1, SUB-SECT. 2. 


sa. Payment into Treasury by trustee 
company— Order of court for payment 
oul.j—-Where money has been paid 
into the Treasury pursuant to National 
Trustecs, Executors & Agency Co. of 
Australasia Limited Act, 6. 19, the 
powcr conferred by a. 20 of the Act 
op the Supreme Ct. or a judge thereof 
to order payment, out to a claimant 
is, subject to the specified exceptions, 
limited to the period of six years after 


tions by i 


PART VIL. SECT. 2, SUB-SECT. 1. 


1704 1. —— Unless inequitable to do 
$0,}—~-Though the Stat, of 
terms does not operate 
directly upon equitable remedios, such 
remedies are barred in cts. of equity by position aa a 
anulogy to the Statute. The ogy iT 
in found in the case of constructive 
trusts, where the equity is fas 
upon the trustee 
intended to become the fiductary 
property, but because of the charac 


property of another, something which 
e ia to hold, apply, or account for 
specifically for his benefit. Such a 

reou is either an express trustee or, 

tha: does not in strictness 
belong to him, he stands in the same 
direct or express trustee. 
‘herefore, whore pitt. entrusted the 
sale of her furniture to deft. & autho- 
tened | rised him to receive the aproceeds on 
use he her behalf, & where deft, received 

of Oney from an insurance co. on accoun 
ter of a loos suatained by pitt. :- 


Limita- 


not 
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thereafter the value of the shares increased 
neater ( & such large dividends were 
paid that by 1921 L. had received sufficient 
to pay off the capital of the loan & all interest 
in arrear. He died in 1923. Pitfs., who 
were entitled to the equity of redemption of 
_ the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 
or his exors. over & above the amount duc 
under the mtge. :—Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 
security were still available, & the position 
of the mtgee. had not been altered to his 
prejudice by the delay ; (2) the limit of twelve 
years applicable by Heal Property Limitation 
Act, 1874 (c. 57), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made applicable to a mtge. of 
ersonalty.— WELD v. TRE, (1929] 1 Ch. 
3; 97 L. J. Ch. 899; 189 L. T. 596; 44 
T. L. R. 789; 72 Sol. Jo. 569, 0. A. 

1758. Add. Annotations :—Consd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


1761. Add. Annotations :—Consd. Re Mason (1928), 


97 L. J. Oh. 8321. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch, 261. 


1761a. - - Petition of right. ]—Circumstances 
(see Descent, No. 336a, ante), in which :— 
Held: suppliants’ petition was barred by 
Stat. Limitations, 1623 (c. 16).—-Re Mason, 
[1929 [1 Ch.1; 97 L. J. Ch. 321; 189 L. T. 
477; 44 T. L. R. 668; 72 Sol. Jo. 645, 0. A. 


Annotation :—Consd. Re Blake, Re Minahan’s Petition of 
Right (1931), 100 L. J. Ch. 251. ; 


1761b. ——~ ——— ——-.]—-B. died in London in 
1876, intestate & without any survivin 
issue. Under an order of the ct. dated 188 
B.’s personal estate was paid to the Crown. 
M., the pupplent, as legal personal repre- 
sentative of a grandson of B.’s F dards aunt, 
by this petition of right claimed to be entitled 
to the ecstate:—Held: Stat. Limitations, 
1623, barred the claim, & also there were no 
facts alleged in the petition which established 
a trust in respect to any part of the money, 
stocks & funds constituting or representing 
the personal estate of the said B., or form- 
ing part of the consolidated fund.—Re 
BLAKE, Re MINAHAN’S PETITION OF RIGHT, 
[1932] 1 Ch. 54; 100 L. J. Ch. 251; 145 
L. T. 42; 47 T. L. R. 357. 


Part Vill.—Fraud and the Statutes of Limitation. 


1776. Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1793. Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1795. Add. Annotations :——Dbtd. Lynn v. Bamber, 
[1930] 2 K. GB. 72. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610; Ramdutt 
Ramkissendass v. Sassoon E. D. & Co. (1929), 
98 L. J. P. C. 58. 

1798. Add. Annotations :—-Folld. Lech 
(1930), 143 L. T. 151; Lynn ». 
[1930] 2 K. LB. 72. 


v. Legh 
Bamber, 


1818. Add. Annotation :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 

1814. Add. Annotution :—Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1815. Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1816. Add. Annotation :—Refd. Lynn v. Bamber, 
{1930] 2 K. B. 72. 

1817. Add. Annotations :—N.F. Legh v. Legh 
(1930), 143 L. T. 151; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1818. Add. Annotations :—Consd. Legh v. Legh 


(1980), 143 L. 1.151. 
[1930] 2 K. B. 72. 

1819. Add. Annotations :—Apld. Legh v. Legh 
(1930), 148 L. T. 1651. Consd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 

1819a. «}—In an action for an account 
where the plea of limitation is raised, a reply 
that there has been a fraudulent conceal- 


N.F. Lynn v. Bamber, 








deft. was under an obligation to 
account apeolfically for the money, the 
which was not intended to 
create a mere debt; &, therefore, the 
Stat. of Limitations did not apply 
to an action to recover such sums; but 
where pltf. was entitled to payment of 
® 6um of money from a person in 
Germany & authorised deft. to obtain 


transaction whie. 


such money & pay 


formed to enable deft. to acquire such 
money showed that he was not expected 
to account specifically for the money he 
received or the goods into which it. was 
transformed or the proceeds of these 


goods, & cause 
subject to the Stat. of 


ment of the true facts is a good answer to 
the plea, & the doctrine of equity will apply 
& time only begin to run from the time the 
truth became known.—LEGH v. LreaH (1930), 
143 L. T. 161. 

Annotation :—Folld. Lynn v. Bamber, [1930] 2 K. B. 72. 


1819b. .j—Since the Judicature Acts 
the equitable principle that active & fraudu- 
lent concealment on the part of deft. con- 
stitutes a good reply to Stat. Limitations is 
applicable even to pure common law causes 
of action; & even witbout the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft. sold pitf. plum trees war- 
ranted as ‘‘ Purple Pershorc.’”’ Pltf. some 
years afterwards, finding that the trees were 
not ‘‘ Purple Pershore,” brought an action 
in 1928 claiming damages for breach of 
warranty. Deft. denicd the breach & 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach :—-Held: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions; (2) pltf. upon the evidence had 
failed to establish the charge of fraud.— 
Lynn v. BambBer, [1930] 2 K. B. 72; 99 
L. J. K. B. 504; 148 L. T. 231; 46 T. L. R. 
367; 74 Sol. Jo. 298. 


1820. Add. Annotations :—Consd. Legh v. Legh 
(1980), 148 L. T. 151; Lynn v. Bamber, 
{1930} 2 K. B. 72. 


it to her, the Cormn v. Conmn (1929), 42 C. L. f. 
the parties per- 91; . L. J. 108; [2929] Argus 
L. R. 204.—AUS. 
PART VIII. SECT. 1, SUB-SECT. 2.-—B. 

96, When time begins to run—Conver- 


sion— From first intimation of person in 
v. ABHCTOSH SEN. 


sseasion. }—-PUGH 
(1928), L. R. 66 Ind. App. 93.—IND. 














of action was 
Limitations.— 
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Cases 1887a—2016. ENnauisH anp Empire Dicust SuprPLement. 


Part IX.—Penal Actions and Other Proceedings. 





18387a. .j— When a statute gives a penalty 


to the King & to the informer, & the informer 
does not sue within the year the King may 
sue for the whole penalty at any time within 


two years.—-R. v. FRANKLIN (1704), 6 Mod. 
Rep. 220; 2 Ld. Raym. 1038; 8 Salk. 351 ; 
87 BE. BR. 971. 


Part Xl.—Process to Prevent Statutory Bar. 


1879. Add the following paragraph & citations :— 
Pitf., suing as assignee of a debt, issued a 


(1890), 34 Sol. Jo. 228, C. A. 


Annotation :-—Folld. Mabro v. Eagle, Star & British Dominions 
Insurance Co., [1932] 1 K. B. 485. 


writ for money lent, without having given 
notice of the assignment to deft. ; he 
afterwards applied to amend his writ by 
adding the assignor as a party to entitle him 
to sue. Between the date of the issue of 
the writ & the application to amend, Stat. 
Limitations had barred the remedy, & a judge 
at chambers had given plitf. unconditional 
leave to amend the writ as of the date of its 
issue :——Held: pltf. ought not to be allowed 
to make such amendment, as it would take 
away from deft. a defence which had already 
accrued to bim by virtue of the statute, & 
would change the substantial rights of the 
parties (1889), 61 L. T. 772, D. C.3 affd. 


1879a. 











-]}—The ct. will not, under 
R. 8S. C., Ord. 16, r. 2, allow a person to be 
added as Wen to an action if thereby the 
defence of Stat. of Limitations would be 
defeated.—MABno v. EAGLE, STAR & BRITISII 
DoMINIONS INSURANCE Co., Lrp., [1932] 1 
Le ; 101 L. J. K. B. 205; 146 L. T. 


1882. Add. Annotation :—Overd. Mabro v. Eagle, 


Star & British Dominions Insurance Co., 
[1932] 1 K. B. 485. 


1894. Add. Annotation :—Consd. Mabro v. Eaglo, 


Star & British Dominions Insurance Co., 
[1932] 1 K. B. 485. 


Part Xll——Pleading and Practice. 


1948. Add. Annota tions :-—-Apld. Cheang Thye Phin 


the delivery of the counterclaim, though less 
than six years before the issue of the writ in 
the action.— LOWE v. BENTLEY (1928), 44 


1969. Add. 
[1928] Ch. 223, 


1975. Add. Annotation :-—-Consd. lowe v. Bentley 


(1928), 44 1. L, Wt. 388. 


1976a. Counterclaim need not be barred when 
Stat. Limitations 1623 (c. 
16), s. 3, bars a counterclaim on a cause of 
action which arose more than six years before 





action brought.] 


PART IX. SECT. 1, SUB-SECT. 2, 


183873. TWFAe ts “ party gricced ’— 
Provincial Trceesarer of Alberta.J—NKh. v. 
CANADIAN NORTILEN Ry. Co., [1923] 
A.C.714: 93 L.d.P.C.18; 39 T. LR. 
69).— CAN, 


PART XI. SECT. 1, SUB-SECT. 3. 


se. Wrif out of time-~Acceptance of 
service.J— When a solr. has aecepted 
service of a writ which was issucd 
more than twelve months prior to the 
date of the acceptance of service & 
whieh has not been renewed by order, 
the claim of pltf. cannot be affected 
by the fact that the period limited 
‘by Stat. Linidtations has run between 
the date of the issue of the writ & 
the dute of the acceptance of service.-— 
Morrison v. RENTALL (NO. 2), [1928] 
3 W. W. It. 663.— CAN. 


PART XI. ne oe ge 


d i. --~—- Steservation of rights under 
Mrtide- In an action against defts. 
as meahers of wu pramissory note defts. 
disclaimed persoimal ability on the 
Prouod that the nate in question was 
aiven by them as trustees of eehoal 
Reetion 44, that the money was obtalued 
& used by them for school purposes, 
that pitf., was aware of the facts & 


e. Lam Kin Sang, [1929] A. C. 670. Expld. 
Ider v. Northcott, [1930] 2 Ch. 422. 
Annotation :--Distd. Re Wheater, 


T. L. R. 388; 72 Sol. Jo. 254. 


1977. Add. Annotalion :~-Refd. Lowe v. Bentley 


2016. Add. 


that at the time of action brought 
dcfts. bad ceased to be trustees for 
the scction :-—Held: an order allowed, 
adding ar parties the trustees of school 
section 44, should have boen made only 
upon terms reserving defts.’ rights 
under Stat. Limitations. — DOUGLAH 
rv. RAWDING, [1928] 1 D. L. R. 4635 59 
N. 8. R. 519.--CAN. 


PART XI. SECT. 7. 


sw. Fieri facias—Sale under-—Pro- 
perty bought in by defendant—Claim 
mit revived.}—JONES v. HUTTON (1853), 
1] U. C. R. 554.—-CAN, 


PART XII. SECT. 2. 


ri. ——.}-—PULSIFER v. KING, (1928 
Daa L. R.1006; 58 N.S. TR. 412.~— 


PART XII. SECT. 3. 


1998 fi. ——— -l—~In an action 
for trespass & conversion alleged to 
have been committed between certain 
dates by entering upon.pltf.’s land & 
cutting timber thereon, the combined 
effect of the statement of claim & of 
Stat. Limitations was to confine pltf.’s 
tight of redress to wrongs committed 
within the last seven months of the 
period alleged. The jury returned a 
general verdict in favour of pitf. :— 
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(1928), 44 PT. J. R. 388, 


2002. Add. Annotution :—-Refd. Purnell v. Roche, 
{1927} 2 Ch. 142. 


Annotation :—Refd. 
Pollak, [1927] A. C. 732. 


Campbell — v. 


Held: the evidence wus such that. the 
Jury could not reasonably have found 
that a wrong had been committed 
within the period within which it 
roust have been cominitted in order 
for pltf. to succced.—H0UGnES  v. 
BEBAN LUMBER Co., [1928] 1 D. L. R. 
244; [192k] 1 WLW. R35; 39 B.C. 
132.—- CAN. 


1998 iv. —~— -——.}--Deft. signed 
an authorisation to plitf. to make use 
of his name as next friend in an action 
against hin for damages, & so became 
liable to ptf. for his account for legal 
ser viccs, 1nless there was an agreement 
to the contrary. Deft. & his mother 
swore that. there was such an apgree- 
mInent, & the trial judge found 
against deft. :—fleld: on appeal, it 
still remained for pltf. to prove that 
his cause of action arose within six 
yoars, or, otherwiso, that it was kept 
alive by payment, & the burden was 
not upon deft. to prove a negative, &, 
there being clear proof that the cause 
of action did not arise within six years, 
deft."s appeal must be allowed.— 
FOLLERTON v. BLUNKHORN, [1928] 1 
D, L. R. 409 ; 69 N, S, it. 494.-—CAN, 


PART XIL. SECT. 4. 


2005 ix. ———.}—CURTIS v. HAT, 
(1928] 4 D. L. R. 317.—OAN, 


10a. 


Vol. XXXII. Cases 4—10a. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


Part |.—-Definitions and Nature. 


Add. Annotation :—As to (2) Consd. Re Institution of Engineers v. I. R. Comrs. (1928), 


Prevost, Lloyds Bank, Ltd. v. Barclays 14 Tax Oas. 285. Consd. Institution of 
Bank, Ltd., [1930] 2 Ch. 383. Civil Engineers v. IT. R. Comrs. (1931), 47 
Add. Annotations : — Refd. Midland Countics T. L. BR. 466. r 


Part I1.—Property. 


Power to purchase—Statuary—Construction LEIGHTON v. HuGHES & A.-G. (1889), 5 T. LL. R. 
of Chantrey bequest.]—Re CHANTREY’s WILL, 554, C. A. 


Enarish anp Empre Dierst 


PART I. SECT. 2. 

sa. Registration—Refusal of registrar 
to issue certificate—Muandamus.}--On 
appeal from the refusal of a preroga- 

ve writ of mandamur directed to the 
registrar of cos. compelling him to 
issue a certificate under Savings & 
Loan Association Act, 1927, oc. 62, 
s. 80, to enable appit. to continue in 
business a8 an assocn. with guaranteed 
shares :—Held: the conditions which, 
under a. 80, had to be fulfilled before 
the certificate could be obtained had 
not been complied with, & the 
certificate & the writ of mandamus had 
been rightly refused.—Re PIONEER 
Savinaes & LOAN Soc. & Re Reaisrrar 
OF COMPANIES, [1928] 1 D. L. R. 830; 
arg ey W.W.R. 361; 39 B.C. R. $72. 

sb. Membership-—-Whether question 
for arbitration.])—~Savings & Loan 


LOAN SOCIETIES. 


Associations Act, 1926-27, c. 62, 8. 20, 
does not remit to arbitration the 
question whether a person is or ia not 
& member.—FURNESS Vv. riarettry 


Savinas & LOAN  ASSOON., 
8 rare R.175; (1928] 2 W. W. R. 337. 


PART Il. SECT. 4, SUB-SECT. 1. 


so. Instalment savings certificate— 
pod dar biadade Sor canceltlation—AMisrepre- 
sentation by sociely.J}-—Deft. aasocn., 
under Savings & Loan Assocns. Act, 

. O., could issue four classes of shares, 
including “instalment shares ” 
“savings shares.” Its agent, C., 
obtained from pltf. an application, on 
deft.’s printed form, for an “ instal- 
ment savi certificate,” & deft. 
issued to pltf. a certificate for “ Instal- 
mont sharea.”” It had no power to 
issue an “instalment savings - 
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cate.” Plitf., after ascertaining his 
rights & obligations under the certifi- 
cate issued to him, sued for cancellation 
of the application & certificate & for 
return of moneys peid, on the grounds, 
(a) that the application wag a nullity ; 
(6) that it was for & savings certificate, 
& in view of the kind of certificate 
issued, wags not accepted; & (c) mis- 
representation b .t~—Held s 

application should be declared null & 
void unless it was oloarly established 
that by “instalment savings certifi- 
cato ”’ both pltf. & C. meant a certificate 
for a certain ific kind of share 
which deft. could issue; the onus 
of ostablishing that their minds were 
ad idem as to this rested on deft.— 
BAKER v. GUARANTY Savinas & LOAN 
ASSOCN., pee S. O R. 198; [1981] 
1D. Le. R. 968; reveg., [1930] 3 
D. L. R. 475,—OAN. 


Vol. XXX. Cases 1— 


‘LOCAL GOVERNMENT. 


Nore.—Sece, generally, Local Government Act, 1929 (c. 17). 


Part |—The Ministry of Health. 








A.-G. v. Sunder- 


NEWTON (1853), 140. B. 114; 20.L. R. 85; 
17 J. P. 824; 2 W. R. 








-|—A member of a local board, 
who having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1875, Sched. IT. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act within 
r. 70, & if afterwards he does so act, he is 
liable to a penalty of £50.—FLETCHER v. 
7 Q. B.D. 611; 51 L. J. 
Q. B. 48; 46 1L. T. 125; 46 J. P. 872; 30 


Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 


war bonus—Construction of local super- 
annuation Act.]|—-The ct. held that increases 
the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
‘‘war bonuses granted 
as such.’’—CANNON v. SOUTHWARK BoROUGH 


Add. Annotation :—Refd. Brown v. Dagen- 


1. Add. Annotations :—Distd.A.-G.v.Sunderland 5. Add. Annotation :—DiIstd. 
Corpn, (1929), 46 T. L. R. 10. Refd. A.-G. land Corpn. (1929), 46 T. L. R. 10. 
anchester Corpn., [1981] 1 Ch. 254. 
a a 
Part I1—Local Authorities generally. 
9. After this case add :— 
-}+—See Local Government Act, 1929 22 L. T. O. 8S. 108; 
(c. 17), 8. 10 (1). 363; 189 E.R. 48. 
18. Add. Annotation :—Consd. R.v. Davies, Hap. 27b. 
Penn (1932), 48 T. L. R. 666. 
14a. Employment as roadman by county 
council—Office held under urban district 
councll—Roads taken over by urban district 
council.|—D. was prior to the passing of 
Local Government Act, 1929 (ec. 17), em- 
ployed as a roadman by the M. County 
Youncil, on a main road in the A. urban dis- Hvupson (1881), 
trict. He was elected a member of the A. 
Urban District Council in 1028. When the W. RK. 349, C. A. 
Local Government Act, 1929 (c. 17), cameinto Annotation :—Apld. R. v. Rowlands, (1906] 2 K. B. 292. 
force the A. Urban District Council claimed 39. Add. Annotation :-—Retd. 
to an as the ee sear ag arte 
repair in respect of county roads in the 
district, & D. was employed as before, his 48a. —--— Increase to meet cost of living--Whether 
wages being aga paid ng Se u ‘Lan Aa 
council, which was entitle e reimburse 
by the county council:—Held: D. was in remuneration granted during 
epee engi pe aa Rene Roan ia 
member o 1e than Distric ounc . 
eae Local SE eaed cae Act, ise (c. 73), superannuation Act, 
s. 46, as the holder of a ‘ paid office ’? under : : ‘ ; 
the Urban District. Council.—R. v. Davigs, Counciy (1929), 45 T. L. R. 403. 
Ex p. PENN (1932). 96.7. P. 416; 48 TL. R. 49. 
666; 30 L. G. R. 419. ham Urban Council, [1929] 1 K. B. 737. 
27a. —~- —-~--.]—Pltf, sued deft. for a £50 59, 


PART II. SECT. 3, SUB-SECT. 2.-- A. 


penalty for acting as a comr. i the execution 
of a local Act without being qualified. 
Deft. proved that he was qualified in the 
particular manner specified by the Act, 
but did not prove that he had taken & 
subscribed the oath :—Held: a verdict was 
properly found for deft.. sinee he was sued 
as acting as a comr. without being qualified, 
& not for acting as a comr. without having 
taken & subscribed the oath.—TUPPER v. 


harrow 


$100,000 


52a. 


54. 
60. 


from 


Add.” Annotations :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737; 
Fisher v. Oldham Corpn., [1930] 2 K. B. 364. 
——~ Atter dismissal—Remuneration 
accrued due.]|—BRowN v. DAGENHAM URBAN 
CounciL, No. 212a, post. 

Add. Annotation :—Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


Add, Annotation :—Refd. A.-G. v. Still (1927) 
44 T. L. R. 102. 





9 Public 


sx. Non-payment of taxres.|~ -In Ang. 
1927, resp. nurchased land in the 
township of G. The taxes for 1927, 
being then ae eer ald, wore assumed 
by resp. In Oot. 1922, rosp. agreed to 
convey tho land to t. upon certain 
terms, one of which was that she 
should assume payment of the unpaid 
taxes :—Held: yesp.’s taxes bei 
at the time of the election in 193 
overdue & unpaid, ho was not eligible 
to be elected a momber of the township 
council or to sit or vote nee 
v, SMUOK, nee Sp. LL. R. 714; 
O. L. R. 318.—CAN. 


ay. ene of Municipal Act in 
dtusxe of money.}—Four members 

of a township council voted for a 
resolution that the township shonld 


Utilities Commission, but the resolution 
sald nothing about the application of 
the monoy :—Held; not & breach of 
~ Municipal Act, R. S. O., 1927, 

314. --It. v. LIrrye, 11931] 3 D.L. RB. 
528 ; O. R, 353.-—-CAN. 


PART II. SECT. 4. 
ga. Contract for public utiliiea—~ 
Charge of rates under, yd Ex p. MONCTON 
ig ier ELZCTRI os Co. 


PART Ii. SECT. 5, SUB-SECT. 1.—A. 

ab. Right to acquire-—Under Ordinance 
4, 1926,}-~Ordinance 4, 1926, does not 
expressly or impliedly authorise a 
Health Board to acquire immovable 
property. — Maryvitte Locan An- 
MINISTRATION & Hearta Boarp v. 


] 


GIELINK (1928), 49 N. L. R. 148.— 
8. AF 


PART II. SECT. 6. 
53 i. Duration 2s oe Vict. c 
s. 66.]—LETTENE DILLON (i 885)° 
i8 N.S. HK. (6 R. Wk G.) 146-—OAN. 


PART Il. SECT. 7. 


. Dates of meeti fixed at firal 
meeting Right to alter.|—The fact that 
@ municipal council has exercised its 
discretionary power to fix the dates 
for its ar meetings to be held 
throughout the year, does not prevent 
it, from subsequently advancing the 
date of one of said meetings, at least 
where i does so by unanimous resolu- 
— . Pi mompore egret at a 

Oo DruG Co. 
HANNA, (1031 awe W. °R. 108; 3 
D. LL. R i 


Cases 68—100. 


68. 


69a. 


T7Ta. 


Add. Annotation :—Refd. R. v. North Wor- 
cestcrshire Assessment Committee, Bz p. 
Hadley, [1929] 2 K. B. 397. 


Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22)—Duty of 
local authority.|——Prior to above Act various 
committees of a local authority passed 
resolutions, which were confirmed by the 
council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in employ- 
ment, of any person that he should or should 
not be a member of a trade union; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
labour; & an cmployee, who was dismissed 
accordingly, obtained a declaration in the 
county court that his dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object that 
instructions should be given that the resolu- 
tions of the committees should cease to be 
operative ; but the motion was defeated :— 
Held: in the circumstances the ct. should 


declare that it was not lawful for the local | 


authority to require any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Semble: it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittces were no longer to have effect.—A.-G. 
uv. BIRKENHEAD CoRPN. (1928), 95 J. P. 33; 
27 L. G. R. 192. 


SUB-SECT. 2,—ACCOUNTS AND AUDIT. 
(Vol. AX XIII, p. 19.) 
See, now, Audit (Local Authorities) Act, 
1927 (c. 31). 
——-- Audit (Local Authorities) Act, 1927 (c. 31) 
--Appeal to Minister of Health—Dtscretion 
of Minister as to costs.j|—The Div. Ct. having 


allowed an appeal on a case stated by the | 100. 


EncrisH AND Empree. Digest 


auditor, had rightly disallowed certain sums 
aid by applts., a local education authority, 
or paving the playgrounds of two non- 
provided schools :—Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.’ costs of the 
mn Le & of resp.’s right to be paid his costs 
of the appeal out of the funds of apple: 
were in the discretion of the Minister of 
Health; (2) on the construction of these 
provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal.—LANCASTER (COUNTY PALATINE) 
CoUNCIL v. CrowkE (No, 2), [1929] 1 K. B. 
604; 98 L. J. K. B. 358; 140 L.. T. p. 560; 
93 J. P. p. 40; 45 T. L. R. p. 178; 27 
L. G. R. p. 102, D. C. 


Annotation :—-Refd, Stoke Newington Borough Council vt. 
Richards (1929), 45 T. L. R. 650. 


77d. 





—— Appeal to Court of Appeal—Power 
of Divisional Court to grant leave.}-——LAN- 
CASTER (COUNTY PALATINE) CoUNCIL v. 
CROWE (No. 2), No. 77a, ante. 

Add. Annotation :—Apld. A.-G. v. London 
& Home Counties Jomt Electricity Authority, 


Add. Annotations :- -Apld. Woolwich Corpn. 
v. Roberts (1927), 96 L. J. K. B. 757. Consd. 
Brown v. Dagenham Urban District Council, 
Distd. Field v. Poplar 
Corpn., [1929] 1 K. B. 750. Apld. A.-G. v. 
Tynemouth Union, [1930] 1 Ch. 616. Refd. 
Grain, Ea p. Wandsworth Grdns., 
[1927] 96 L. J. K. B. 563; R. v. Health 
Minister, Fx p. Dore, [1927] 1 K. B. 765; 
AG, vt. Smethwick Corpn. (1982), 96 J. P. 


7itations :— affd. (1927), 25 L. G. R. 
347; sub nom. WOOLWICH Borouau COUNCIL 
v. Roperts, 91 J. P. 121; 438 1. 1. RR. 576; 


Add. Annotations :---Aa to (1) Consd. Clarke v. 
Epsom R. D. C., [1929] 1 Ch. 287; Musica) 
Protection <Assocn., Ltd. w, 
British International Pictures, Ltd. (1930), 


Add. Annotation :--Refd. Blhindy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


81. 

(1929] 1 Ch. 518. 
83. 

[1929] 1 K. B. 787. 

R. wv. 

105. 
84. Add. 

71 Sol. Jo. 488, H. L. 
91, 

Performers’ 

46 TT. L. R. 485. 
96. 
99. 


Add. Annotation :-—-Consd. Scammell v. Attlee, 
[1929] 1 K. B. 419. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 


Minister of Health under above Act, raising } 
the question whether or not resp., a district | 


PART I. SECT. 8. 


se. Cannoal erercise powers rescreed to 
municipal council as «a whale.)- -SiMon 
o, Gasronenvay, (193112 D. L. 1k. 75: 
8M Po it d70. -CAN, 


PART II. SECT. 9, SUB-SECT. 1, 


sd. Debentures-—Priorilty—Debentures 
issued by Lethbridge Northern Irriga- 
tion District.J}—Hoak INVESTMENT & 
SAVINGS ASSOCN. ©. LETHBRIDGE 
NORTHERN COLONIBATION MANAGER, 
11927) 1 D. L. WR. 4373 fl927) 1 
WoW, W155 22 Alta, L, It. 338.~-CAN, 


sa. —-- To be held as collateral 
security. vights of holder.|-—Held > the 
debentures of pitf. rounicipal corpn. 
issued & plaeed in the lands of deft. 
comission were bye FWydro-Electrie 
Itailway Act, 1!4, 4 Geo. Vooa! 
8. 11 (2), to be held by the commission 
as collateral security to the eqin- 
mission’s own bunds issued under 
sect. 6. This stututory duty was not 


interfered with by the subsequent. 
legislation. Holding the debentures 
as collateral security impHed making 
that use of them which was in practice 
made of oollateral securlty.—Sr. 
CATHEHINES Corpn. tv. HYpRO- 
ELectTric Powrr COMMISSION OF 
ONTARIO, [1928] 3 D. L. R. 2003; 62 
0.0. R. 301 ; affd., (1930) 1D LR. 
409, }; C.—-CAN. 


PART II. SECT. 9, SUB-SECT. 2. 


0 i, -—~-- Right to investigate payments 
made prior to neriod under auditt.}-— 
A clerk of a rural district council! 
received, during the erlud from 
Mar. 1, 1920, to Sept. 30, 1925, a bonus 
in addition to his salary, & this bonue, 
he contended, had been duly granted 
to him. During that period the pay- 
ments niade to hitn were entered in the 
expenditure book & submitted to 
various Inspectors of the Local Govt. 
Dopartinent, who passed them as 
eorrect, & such payments up to Oct. 


(1931), 100 L. J. K. B. 401. 


1924, were audited by auditors of the 
said Donartment & certified as correct. 
In Nov. 19206, B., an auditor of the said 
Departuuent, commenced his audit of 
the counc!l’s accounts for the two half- 
yours ending respectively Mar. 31, & 
Sept. 30, 1925. He informed = the 
clerk that the legality of the payment 
of the bonus had been questioned in 
the Ministry of Local Govt. by reason 
of the clerk's claim fur superannuation : 
—fHeld: B. had jurisdiction to investi- 
gate payments made prior to the period 
under audit. —- Wasp », — Loca, 
GOVERNMENT & PuBLIC HEALTH 
MINISTER, [1929] I. It. 377.—1R, 


PART IJ. SECT. 10. 


sf. Reference to arbitration— Under 
12 d& 13 Geo. 5, ¢. 140 (Ont.)—Arbitra- 
tors not entitled to submit questions for 
opinion of court except upon maticrs of 
law.j—Re TOWNSHIP OF YoRK & 
Townstup oF Norri YORK (1925), 57 
O. L. R. 644.—-CAN. 


191. 
196. 


Vol. XXXTII.—Local Government. Cases 105a—282. 
105a..——~ Action on contract—Statutory require- 110. Add. Annotation :—Aa to (1) Refd. Crediton 


ments not fulfilled.|—-Pltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the eager that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk :— 


~Held: pltf. could not sue defts. for refusing 


to execute the contract in his capacity of 
clerk, as the contract on the part of the 
comrs. had not been signed by five or more 
of them, when tendered to defts., as required 
by the local Act, & as the charges made by 
pltf. on defts. for preparing the contract 
were due to him in his individual character, 
& not as clerk to the comrs.—CURLING v. 
JOHNSON (1833), 10 Bing. 89; 3 Moo. & S. 
498; 21. J. C. P. 264; 131 EB. R. 839. 


Gas Co. v. Crediton U. C., [1928] Ch. 447. 


129a. ——— Statutory relief from Hability for road 


repair.|—In 1928 the parish of A., rural 
district of G., was on the extension of the 
boundaries of the county borough of C., 
transferred to that county borough. The 
burden thrown on the ratepayers of the rural 
district in meeting the cost of the maintenance 
of roads in their district in consequence of the 
transfer of the parish of A. was £1,150 per 
annum. The parish of A. had been, in the 
matter of roads, a beneficial parish to the 
rural district of G. In arbn. proceedings as 
to the amount of compensation to be paid :— 
Held: (1) the arbitrator was entitled & 
bound to take into account, in ascertaining 
the payment to be made by C. to G. the fact 
G. had been relieved of the cost of maintain- 
ing the roads in its district by reason of the 
statutory provisions in Local Government 
Act, 1929 (c. 17); & (2) the arbitrator could 
not award anything in respect of the period 
after Apr. 1, 1930, when Local Government 
Act, 1929 (c. 17), came into operation.— 
GopsTONE RuraL Distrricr Councin v. 
CroYDON CoRPN. (1932), 96 J. P. 303; 48 
T. L. R. 649; 30 2. G. R. 460, C. A. 


Part Ill.--The Parish. 


176. Add. Annotation :-—-Refd. London (City) Corpn. v. London County Council (1930), 
99 L. J. IK. B. 577. 


Part V—The Urban District. 


«dd. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 
Add. Citations :—-(1927] 1 Ch. 128; 96 


L. J. Oh. 38; 136 L. PT. 235. 


210. Add. Annotation :—Consd. Brown vy. Dagen- 


e 


ham Urban Council, [1920] 1 K. B. 737. 


212a, —— ------ ~-—.]—(1) Under P. H. Act, 


1876, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure & without cause or notice, & this 
power cannot be negatived or impaired by 
any provision as to notice to be given to 


' terminate the employment in any contract 


271. 


PART ll. SECT. 12, SUB-SECT. 3.—A. 


ak. Adjustment of assets & liabilitics. | 
HAs 


1D. 


PART VII. SECT. 2, SUB-SECT. 1.—A. 


of service entered into between the parties. 


(2) The clerk can maintain an action against 
the council fur salary accrued due to him at 
the time of his removal froin office. —BROWN 
v. DaGENnTAM URBAN COUNCIL, [1929] 1 
kK. B. 737; 98 L. J. K. B. 565; 140 
L. T. 615; 93 J. P, 147; 456 T. UL. R. 284; 
73 Sol. Jo. 144; 27 L. G. R. 225. 


Annotation: —Distd. Field vr. Poplar Corpn., [1929]1 K. B. 750. 
220. Add. Annotation :--Generally, Refd. R. v. 


Grain, Ex p. Wandsworth Grdns., [1927] 1 
Kk. B. 540. 


230. Add. Citations :-—-[1927] 1 K. B. 765; 96 


LJ. K. B.322; 137 LV. 30; 81S. P. 455 43 
tT. R. 2635 71 Sol. Jo. 160; 25 1. G. R. 166. 


Part Vil-—The Borough. 


Add. Annotation :~-Refd. Edwards v. A.-G. 282. Add. Annotation :—Refd. Brown v. Dagen- 


for Canada, [1930] A. C. 124. 


Tt WINDSOR v. Essex Co., 11932) 
R. 481.—-CAN. 


Jurisdiction—When court may 


interfere.J~ A wunicipal councf] is a 
eee body hbaving a limited & 
delegated jurisdiction. 

acted within its jurisdiction, the ct. 
cannot interfere; the jJustness or fair- 
ness of its action cannot be questioned 
by the ct. When It 
jurisdiction, or when jt is shown that 


When it has 


oes beyond its 


ham Urban Council (1929),98 L. J. K. B. 565. 


mncmbers of the council are corruptly 
pecking to advance, by municipal 
legislation, their own enda, or those of 
sone favoured individual, the ct. may 
interfere.—Re Howarn & Toronto 
Corpn., Re SWEET & TORONTO CORPN., 
(1928) 1 D. L. R. 952; 61 OL. R. 
563,.-—-CAN. 


Cases 308—550a. 


v. L. O. O., [1928] A. C. 469. Moentd. Stevens 
v. Willing & Co. (1929), 167 L. T. Jo. 178. 


350. Add. Annotation :—Distd. R. v. Transport 


Minister, Hx p. H. ©. Motor Works, [1927] 2 
K. B. 401. 


508a. Senior sanitary inspector—Remuneration 


549, 
550. 


—- Reduction — Conditions precedent.) A 


borough council reduced the of the 
senior epets inspector. They had not 
dismissed him nor he resigned, & he 


did not consent to the reduction. The 
council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction :—Held ; the council had no power 
to make the reduction.—FiIntp v. POPLAR 
Corpn., [1929] 1 K. B. 750; 98 L.-J. K. B. 
575; 140 L. T. 681; 98 S. P. 187; = 
T. L. R. 333; 73 Sol. "Jo. 158; 27 1. GR 
$70. 

Add. Annotation -—Refd. A.-G. v. Leeds 
Corpn. (1929), 99 L. J. Ch. 9. 

Add. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 


Evoeiise anp Eurras Drorst 
808. Add. Annotations :—Refd. St. Nicholas Acons 550a. Maintaining _ printing, 


Er oar & 
stationery workse—Intra vires.}—A corpn., 
idegied statutory duties imposed upon them 

nditure of between £5,000 & £6,000 

y on printing, stationery, & book- 
binding pcasived to establish a centralised 
system whereby instead of each de ent 


sending out its own printing work & making 
its own stationery purchases, a printing, 
stationery, & bookbindin ¢ department should 


be organised ehiploging: Cirect ragtrn under 
& manager on corpn. nel teetiicl printing & 
other machinery s be parobaned: involv- 
ing a capital patlay of £1,000 & an annual 
expenditure of about £1, 420. An action 
was brought by the A.-G. at the relation 
of ratepayer claiming a declaration that it 
was wtul & ultra vires the corpn. & con- 

trary to the pro rovisions of Municipal Corporsa- 
root Act, 1882 (c. 50), to Pa dee any part 
of the general rate fund of the borough for 
the purpose of establishing or carrying on 
a printing, bookbinding, or stationery works 
é& an injunction to restrain them m 60 
doing :—-Held: (1) the formation of a 


PART VII, SECT. 3, SUB-SECT. 3. 


PART VIL se 2, SUB-SECT. 1.— 


4 a e 


sx. Implied power to insure—-Power 
exercised for ulterior murpose-—W hether 
vicllna oe vane ale A UEeeeEee INSUR- 
ANCE v. SuBpraco MUNICI- 
oe Chen 30 W. A. L. R. 32.— 
A 


PART VII. sae eve ene: 1.— 


pet iii. .-R. v. Counci 
THE TOWN oF i tenes pace Ex: p. 
Counuee! (1928) 8S. R. Q. 155.— AUS. 


PART VII. SECT. 2, SUB-SECT. 2.-——B. 
a (p. 63) i. -— -}—R. (Harp- 
say, BENNETT (1898), 27 O. R. 314.— 
bb i. ——- Necessity for residence in 
ee cannot be resident of 
two wards.}—HOKANSON wv, LAMPLE 
(Man.), (1927] 1 W. W. R. 725.—CAN. 


PART VHl. sais a SUB-SECT. 2.— 
ri, Registrar of births, deaths, & 
marriages. }—The functions of parish 
councils were transferred to the county 
councila under Local Government 
(Scotland) Agt, 1929 (ce. 50), 8. 1. 
There functions included the cleection 
of a registrar of births, deaths, & 
marriages for each parish on the 
occurrence of a vacancy in that office ; 
the levying of the amount required 
for payment of the registrar's remunera- 
tion & the payment halts subject. 
to the right of the registrar to initiate, 
test the Reglstrar-General, an 
pplication to the sheriff for an increase 
is rermuneration : & power to the 
Coane council to apply to the sheriff 
for removal of the registrar on the 
grounds of failure or incompetence to 
perform his duties. The county 
council issue no instructions to, & 
have no contro! or supervision over, 
the registrar, who is responsible for the 
performance of his duties to the Sheriff 
& the Registrar-General. The registrar 
is not an officer or servant of the 
county council for the purpose of super- 
annuation :—~Held: 4 chon ablahad ms 
births, deaths, & marriages 
qualified under sect. 9 (2) 2) of the 1889 
Act for membersh of the county 
council, in reapect that his office was 
held. “ under ” the connty counctl 
within the section, in view of the 
couneil’s powers of clection, payment, 
& pease of Pe uiee for removal. 
—BLACK wee KSHTRE Country 
Gooner. 11931) 8. C, 561.—SCOT. 











PART Vit. SECT. 2, SUB-SECT. 2.— 


C. (e). 
f (p. ——.}+—R. (Harp- 
ee v. * pence U606) 27 O. R. 314.— 





ay ae 67) i, ~——.—-——- A 
member of a municipal council who 
had at the time of his clection a claim 
for payment for sorvices which he 
had performed for the corpn. is in- 
eligible under Municipat Act, R. S. O., 
1927, ae 58 Gy to to be 26 elected or sit 
or vote, that the 
services were deed to ieee the 
corpn. money, & notwithstanding pow 
the payment = desienated.-——- 

Dean, (1932) 1D . iL. RR. 324; O, it 


m (p. 68) i. S. P. ERxiwiorr vo. St. 
oe Seeger eva (1908), 


PART VIL SECT. 2, SUB-SECT. 4.—A. 


447 i. Qualifications—-Business assegs- 
ment— What amounts te assessment. |— 
Re EDMONTON CHARTER, R, ae Nan in 
v. Bory (Alta.), [1927] 1 
885; [1927] 1 W. W. R. 456.—CAN., 


PART VII. SECT. 3, SUB-SECT. 2.—A. 


sy. Fa ate -~ Munici ipal Act, 
RS. N. 1923, a. 118——~Not anplic- 
able to oboe held during ood behariour. } 
ao ne ® MoKay, eso) 
ne oa Pe pe reveg., (1930) 2 D. L nt 


PART vil. SECT. 3, SUB-SECT, 2.—D. 


aj. Thigh ALE pointment 
to run till successor appointed—Right to 
nolice.j~—Pit!. was oh ara seoretary- 
treasurer of deft. municipality under a 
byoe-law which provided for the 
appointment of certain officials ‘“‘ for 
e year 1926, or until thelr successors 
be appointed.” By another bye-law 
passed on Feb. 3, 1927, & successor to 
pitf. was appointed ; but no notice 
of dismissal was given pitf., & he sued 
for the for the month of 
the meaning of 
the ‘b saw appointing pitf. was that 
his hiring was for the whole of the 
year 1926 & thereafter until suc- 
cessor was appointed; &, therefore, 
his contract came to an end on the 
appointment of his sreceescr & a 
was entitled to be paid, 

to Feb. only for the time eae hat 
month that he rendered pee | 
rch v. OHARLESWOOD RURAL 
IPALITY, (1928] 2 D. L. R. 657 + | 

(1938), 1 W. W. R. 898; 37 Mam L. BR. | 
1.-—CAN, 


| welfare "’ clause. 


ai, ————.]}—A town council] ma 
diseniss ita officers wear notice 
without cause.—NEWBY v. BROWNLEE 
Oni can L. R. 278 : "i WwW. W. R. 


ii. S. P. Wrison v. Yore (1881), 
46 U. C. ri! 289.—_ CAN 
q iid. eee nee WEE RKINSA wv. SUM- 
MERSIDE, [1928] 4 D. i R. 841.—CAN. 
ri. ——~ B.C. Municipal <Act.}— 
ZEIGLER v. VICTORIA Cre. 1922) 2 
W. W. RR. 75: 76 D. L. R. 722; 380 
B. oF R. 389. —-O CAN N. 
ai. ——- Validity of resolution sie 
2 Where the necessary majority coul 
only be obtained by including the vote 
of an aldorman who had attended 
meetings at which the question of dis- 
missal had been considered, but who 
had not becn prosent, at a meeting at 
which important evidence was taken: 
—Held: the resolution of dismissal 
was null & vold.—Fosten v. HALiFax, 
oe aK. L. R. 125; 57 N.S. R. 
ii, ———- Right of-~—Delegated by 
council to departmental heads.}—~The 
resolution council of Sydney passed a 
resolution providing that the discharge 
or disrating or suspension of any 
employee should be left in the hands of 
the heads of the respective departmente 
subject to appeal to the town clerk, 
whose decision was to be final. An 
emEle Una ba who was subsequently dis- 
by a departmental head brought 
eh action against the counoll 
for Sue dismissal :-—Held : tS) 
council bad wor to delegate Fria 
authority to dlasinene emnores | 
ower given to departmental beads 
that reapect was revocable. & the 
council had not denunded itself of ita 
authority & the dismissal was hi ga _— 
BAYLY v. MUNICIPAL eon 
Phe ey at) ae a8 8 ae N.5. W. “49; 
0.—-AUS. 


PART VII. SEOT. 4. 
———— Funds in hand io meet 
payment —Refuoa ae an 


fe 
t goods. 
y. HALIFAX Gy OTE ht oe 





PART VII. SECT. 5, SUB-SECT i, 
B. (a) in 


v. 

sien JJ. 39 }» D re 16—-CAN, 
ao. Grants ales “ general 
ARD 8. EDMONTON 


mas 
'y, [1992] 3 W. W. BR. 461.—OAN, 


699. 


Vol. XXXII.—Local Government, Cases 550a ~760. 


department to do the printing, bookbinding, 
& stationery work of the corpn. was incidental 
to or consequential upon the carrying out of 
the corpn.’s statutory duties & was not there- 
fore ulira vires ; 2) the expenses of forming 
& carrying on the department were ox- 
penses “ necessarily incurred in carrying this 
Act into effect” within Municipal Corpora- 
tions Act, 1882 (c. 50), Sched. v, Part IT., 
para, 12, were therefore payments 
authorised to be made out of the general 
rate fund by sect. 140 of the Act. It was 
immaterial that the expenditure on machinery 
was of a capital nature, as there were pay- 
ments authorised in Sched. V. on other 


662; 101 L. J. Ch, 1387; 146 L. T. 480; 
+4 an 105; 487. L. R. 227; 801, G. RB. 


5572, —-- Improvement of navigation.]—The 


corpn. of N. restrained from soliciting, at 
the expense of the borough fund # bill in 
Parliament to enable them to improve the 
navigation of the river W.—A.-G. v. Nor- 
WICH CORPORATION (1851), 21 L. J. Ch. 180 ; 
18 L, T. 0, 8. 58, L JJ. previous pro- 
ceedings (1848), 16 Sim. 225. 


Annolations :—Consd. Munt #. Shrewsbury & Chester Ry. 
Oo. (1850), 13 Beay. 1. Apld, A.-G. ». Plymouth Oorpn. 
a R. 445. Refd. A.-G. v, Wigan Corpn. (1854), 


matters which involved capital expenditure. 662. Add, Annotation :—Retd. Brown v. Dagen- 


—A.-G, v, SMETHWICK CoRPN., [1982] 1 Ch. 


ham Urban Council, [1029] 1 K. B. 737. 


Part XIl—The County. 


Add. Annotations ‘Ag to (1) Consd, Collins 
v. Whiteway, [1027] 2 K. B. 378. Refd. 
Hearts of Oak Assurance Oo, v. A.-G. (1931), 


See Local Government (Clerks) Act, 1931 
(c, 45), & references in Magistrates, Part XL, 
Sect. 3, sub-sect. 2, post. 


47 T. L. R, 679. 


718. Add. Annotation i—Apld. A.-G, Vv. London & 735. 
Home Counties Joint Electricity Authority, 


[1929] 1 Ch. 613. 


peor 1 OO ta BL bhp PRY 


Add, Annotations :—As to (3) Consd. A.-G. 9. 
Sharp (1930), 99 L. J. Ch. 441. Generally, 


Refd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 By. & 
Can. Tr. Cas. 67. 


Scp-secr, 1.—Tme CLERK oF THE PEACE AND 


OF THE CounTY COUNCIL. 
(Vol. XX XIII, p. 108.) 


Nore.—These offices are now separate. 


PART VIL SECT. 8, SUB-SECT. 1. 
n. Paried, 9 Alta, L. R. 343. 


PART VIL oat eee 8.— 
» (8). 


ni. ——- To restrain trerense of 
remuneration of council.|—An action 
for an injunction restraining a muni- 
cipal council from acting on & bye-law 
passed by It increasing the remuncra- 
ton of the moambers of the sonnei! docs 
not He--Rosprteon 9%. TORONTO, 
(198014 D. L. R. 793; 600.1. R, 88. 


he dite 


¢ 


PART XI. SECT. 3, SUB-SECT. if 


so. Allowances.}—In a special case 
to determine the Hability of & county 


council for payment of the allowances 
set forth in Local Government (Scot- 
land) Act, 1929, 8. 17 (1), & Sched. LV, ; 
—~Held ; (1) school management com- 
mittees, district councila, & joint com- 
mittees are committees of the county 
council: (2) on the terms of the 
council’s resolution adopting sect. 17, 
which Lore that the rates were to be 
the * maximum rates,” the members 
of the county council & of its com- 
uttees & aub-committees were entitled 
in all cnses to payment of the allow- 
ancea authorised by sect. 17 (1) at 
tho maximum rates fixed by Sched. IV.: 
(3) the words “ time necessarily lost, 
from ordinary employment” fn 
aoct. 17 (1) & Pt IL of Sched. IV, 


| imported a contract of service &. 


7159. Add. Annotation :—As to (1) Consd. Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30. 


accordingly, the right to the allow- 
ancea proscribed by Pt. IIL. was 
limited to persons whose attendance at 
meetings would involve loss of wages ; 
(4) railway service in the senae of Pt, I. 
of Sched. IV. meant a railway service 
which was direct & reasonably expedi- 
tlouz—Fire County COUNOIL 4%. 
Arpuokie, [1932] 8. C. 64.—S8COT. 


PART XII, SECT. 7, 


st, Action for damage to bridge.|— 
Tho corpo. of a county can maiutain 
an action for damages to, or destruction 
of, a bridge lving withia its Umits.— 
WELLINGTON CounTY Conpn. 0, WILSON 
(1865), 16.0, P. 124.—CAN, 


1. 


10. 


151a. -~-— 


1 


ENcLIisH AND Emwpire Dicest SupPLEMENT. 


LUNATICS AND PERSONS OF UNSOUND MIND. 


Nort.—The cases in this Title must be 
read subject to the provisions of Mental 
Treatment Act, 1930 (c. 23), by which the 
term ‘‘ asylum” is replaced by ‘“ mental 
hospital ’’;  ‘‘ pauper” by “ rate-aided 
person,” ‘“‘rate-aided patient” or ‘ rate- 


aided ” & ‘‘ lunatic ”’ (except criminal lunatic 
& lunatic outside England), by ‘' person of 
unsound mind,’’ ‘‘ person,” ‘ patient,’ 
‘‘ patient of unsound mind’ or ‘of un- 
sound mind,’’ or such other expression as' 
the context requires. 


Part |.—In General. 


To cross-references before this case add 26a. ‘‘ Legally incapable ’’—Issue of lunacy com- 


‘* See, also, Mental Deficiency Act, 1927 
(c. 83), 8. 1.” 
Add. Annotation :-—Refd. Re Belliss, Polson 


v. Parrott (1929), 141 L. T. 246. 


Part I1.—Civil 


oo =~ --.}- -HILL (OTHERWISE © 
v, TI, (19: 2), 173 I. T. Jo. 243. 


186a. —-— --—-.] Whenever a person did an act... 


204. 


which act if done oe a& person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature & consequences of the act which 
he was doing, that was an act for which he 
would be civilly or criminally responsible 
(Lorp EsHEr, M.R.).— HANBURY t. HANBURY 
(1892), 8 T. L. R. 559, C. A.3; previous 
proceedings, [1892] P. 222. 

Add. Annotation :—As to (3) Apld. Re Belliss, 
Polson v. Parrott (1929), 141 L. T. 245. 


204a. —-—— -———.]—-Where a woman aged 93 


PART II. acid 2, SUB-SECT. 2.— 


executed an alleged will a few months before 
her death altering the principle of equal 
division of her property between her children, 
two married daughters, which had been 
followed in her prévious testamentary dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
fited one daughter far more than the other, 
& (6) that her memory had so far failed that 
she could no longer remembcr her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. Goodfellow, 


(a) i. 


206a. 


265a. ——--.|--HoBY  v. 


mission.]|—-WINTHROP v. WINTHROP (1845), 
1 Coop. temp. Cott, 196; 5 L. T. O. 8. 325 ; 
47 E. R. 815, L. C.; subsequent proceedings 
(1846), 15 L. J. Ch. 403, L. C, 


Capacity. 


No. 204, & the alleged will was pronounced 
against.—Re BELLISS, POLSON v. PARROTT 
(1929), 141 L. T. 245; 45 T. L. R. 452; 78 
Sol. Jo. 628. 


.|—He [testator] had such a degree of 
knowledge & understanding as to... know 
oe quite well, to remember that pitf. & 

e had been engaged in preparing his will 
& to appreciate that he was asked to execute 
as his will the document which was then put 
before him . . . Applying the principle laid 
down in Parker v. Felgale, 8 P. D. 171, 
testator’s execution of the will so far as 
it had been resolved upon while he had the 
capacity, was pro tanto good execution 
(LoRD MERRIVALE, P.).— THOMAS uv. JONES 
(1928), as reported in 139 L. T. 214; 44 
T. L. R. 467. 





264a. Disposition valid---Capacity when instruc- 


tions given.|—Where a testator is of sound 
mind when he gives instructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thereof 
without being able to follow its provisions :—~ 
Held: he must be deemed to be of sound 
mind when it is exccuted.—PERERA v. 
PERERA, [1901] A. C. 354; 70L. J.P. 0. 46; 
841. T. 371; 17 T. L. R. 389, P. C. 


SL raat :—Consd. Thomas v. Jones (1928), 189 L. ‘I 


Hosy (1828), 
Ecce. 146; 162 E. BR. 537. 


revag., [1929] 1 D. L. R. 980; 1 


1 Hag. 


146 i. Whether marriuge invalidated— 
Degree of incapacity.|--Mental capacity 
to contract marriage may co-exist 
with many forms of ‘ ney. 
Where, howevcr, at the time of the 
marriage ceremony in question herein 
the woman had by reason of mental 
disease no real appreciation of the 
nature of the engagement apparently 
entered jato, the marriage was declared 
null & void. Under such circumstances 
the marriage is, it seems, not merely 
voldable, but void ab inito & incapable 
of ratification. In any event, in the 
present case the evidence showed that 
the wife was mentally incapable of 
ratifying it.——-BRrossmau & BROSsSRAU 
Be ees [1932] 2 W. W. RR. 6392.—— 


PART Il, SECT. 3, SUB-SECT. 2,— EA dr ee 
. a a « ° . Cy ba 


150i. Whether marriage invalidated— 
Degree of tnenpacity—Party ineapalle 
of understanding nature of contract.J— 
The mental capacity required for a 
valid contract of marriuge is the 
capacity to understand the nature of 
the cuntract & the duties & responsi- 
bilities which it ercates. In an action 
for the anonlnent of a marriage on the 
pound that deft. was at the time of 
the marriage mentally incapable of 
ontering into tho contract the evidenco 
sufficient to establish that conclusion 
must be of wa very eclear & definite 
character.—--CHERTKOW v. FEINSTEIN 
(Can.), [1930) 1 D L. it. 187; [1930] 
S.C, R. 3353 affg., (19291 3 D. L. R. 
339; 2 W.W. Tt. 257; 24 Alta. L. R. 


PART II. SECT. 8, SUB-SECT. 2.—.A. 


208 i. Degree of mental soundness.) 
— Re FRaguEn Ls ratTr, {1932} 3 W. W. Li. 
381.-- CAN. 


PART Il. SECT. 8, SUB-SECT. 2.—O 


280 i. Delusions not affecting will— 
Delusions as to era et the Estate 
of Uzwrina, King » Kina, [1931] 3 
M. P. jt. 367,—CAN. 


PART II. SECT. 8, SUB-SECT. 8.—A. 
264a i. Disposition velid—Capacity 


when instructions given.J—ROGERS v. 
Davis, [1982] 8S. O. BR. 407.—CAN, 


Vol. XXXT.— Lunatics. 


Cases 294—-529b. 


204. Add. Annolation :—Refd. In the Estate of 341. Add. Annotation :—Consd. Re Belliss, Polson 


Musgrove, Davis v. Mayhew, [1927] P. 264. 


339. Add. Annotation :—As to (2) Consd. Re 


Belliss, Polson v. Parrott (1929), 141 L. T. 


245. 


v. Parrott (1929), 141 L. T. 245. 
358. Add. Annolation :—As to (1) Refd. Ahamath 


v. Sariffa Umma, [1931] A. C. 799. 


Part IIl—-Presumptions and Proof of State of Mind. 


469a. 





-]—-WooprorpDE v. Burn (1834), 6 Nev. & M. 152, n. 


Annotation :---Refd. Doo d. Tatham v. Wright (1836), 1 Har. & W. 729. 


“ 


SNS eee re Ratt etme abet a et: 





Part V.—Jurisdiction of Chancery Division of High Court 


ra 


of Justice. 


498a. ——~- -—--- -——.]—-Norris v. SANDFORD (1851), cited in 16 Beav. at p. 361; 51 BE. R. 818; 
sub nom. MoRRIs v. SANDFORD, 1 W. R. at p. 95. 
Annotation :—Refd. Norris v. Stuart (1852), 16 Beav. 349. 


512. Add. Annotation :--Refd. C. lL. v. C. F. W., [1928] P. 223. 


Part Vi.—dJurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 


the destruction of a clear moral claim, or 


property—-Change of circumstances—Causing 
party to ‘‘suffer an injustice ’’—Law of 
Property Act, 1925 (c. 20), s. 171 (1).J—- 
A lunatic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
property of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance. The uncle died in 1885 & the aunt. 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support. of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was rclieved & asister of appcets: was appointed 
in her place. On her death in 1925 one 
of appcts. was appviuted & was recciver 
of the lunatic’s estate. In 1880 before her 
reason left her the hinatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appcts., the residuary legatces 
under the aunt's will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic:—Held: (1) the 
phrase “suffer an injustice’? in sect. 171 
(1) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
would stultify the operation of the sect. 
altogether, but it must. in its context include 


even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would “ suffer 
an injustice ’’ if the recent chauge in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 
(2) there had been ‘‘a change of circum- 
stances’ within the sub-sect. since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
liad left her property ; (3) the case was one 
in which the ct. ought to exercise the discere- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover.—He FREE- 
MAN, [1927] 1 Ch. 479; 96 L. J. Ch. 225 ; 186 
L. I. 6573 71 Sol. Jo. 272, C. A. 


Annotation :-—-As to (1) Consd. Re Greene, Be Whitworth, 
Ree i. A., Re Iraser, Re Wood, {1928} Ch. 628. 


529b. ——-- 











.|—Under a marriage 
settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 


PART Il, waa 8, SUB-SECT. 4. aaa 
se a s 

231 i. —-—- ——-,)—-Tho proof neces- 
gary to establish a will ia not an absolnte 
or conclusive one, but such proof as 
would satisfy a prudent man. The 
burden of proof as to the execution & 
the testamentary capacity of tostator, 
at the time of the execution of a will, 
lies upon its propounder. who has to 
explain away the suspicious circum- 


stances appearing in the case.—Sv- 
RENDRA NATH CHATTERJI v. JANNAVI 
CHARAN MUKHERJII (1925), I. L. R. 56 
Calc. 390.-—-IND, 


PART V. SECT. 3, SUB-SECT. 1. 


sb. Zo appoint person to conrey— 
Property of lunatic sold in partition 
action.}--Where in a partition action 
the ct. has sold lands the property of 


& person of unsound mind not so found, 
a judge of the Ch. Div. exercising the 
jurisdiction conferred by Trustee Act, 
1893, ss. 30, 31, 33, will appoint a 
person to convey the lands on behalf 
of the porson of unsound mind.— 
KEATING vw. KEATING, [1918] 1 I. RR. 
453.—IR. 

sd. ——— Mortgages vested in two 
trustees. }— Re A Js D., {1928) I. R. 
538.— IR. 


trusts under which, after the death of the 
husband in 1915, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 & 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who died in 1885, 
gave his residuary real & personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will &, 
apart from their mother & an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother & aunt, 
the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement & her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of nee 
ment by will so as to enable her to benefit 
friends & charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds & over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000, & agrecing to supplement the 
income of the mantenance fund for the 
benefit of the children as theretofore :— 
Held; there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suffered by the wife within sect. 
171 (1) (c), if each child’s share of the property 


Cases 520b—545a. Eons ann Empms Dicust Suprrement. 


settlement funds, orders would be 


, Marriage 
made for settlements of the two children’s 


shares so as to give the wife a general power 


‘of disposal over the funds. The provision 


of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c. 5), s. 117, if so advised. 3 
An application for a settlement was made 
by a widow, aged eighty-one years, & first 
cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
patient were two first cousins, who were born 
in 1847 & 1850 respectively & who were &- 
always had been resident in South America. 
Appct. stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direct would not be of any 
materia] benefit to the patient’s next of kin, 
unless its scope were extended to include 


- children of any deceased first cousins of the 


patient’s mother :—Held: there was no 
sufficient ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
he had disposed of his residuary estate equally 
between his wife & children as a class. The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient :—Held: the case was 
a proper one for the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement. 

The property of a patient was derived under 
the will of his maternal grandfather. It had 
been settled by the patient’s mother on her 
marriage with his father, whom she had 
divorced in 1877, & who had not since been 
heard of. The object of an application for 
a settlement was to exclude any claim by 
the father or his family :—Held: a settle- 
ment ought to be directed. 

A patient had made a will in 1922, leaving 
the whole of his property to his wife, & in 
1925 became of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss & as to the contents of the will :—Held : 
a settlement carrying out the terms of the 
will ought to be directed.—Re GREENE, Re 
WurrwortuH, Re HE. A., die Fraser, Re 
Woon, [1928] Ch. 528 ; 97 L. J. Ch. 378 ; 139 
L. T. 162; 44 T. L. R. 449, C. A, 


was allowed to devolve as on an intestacy 538. Add. Annolation:—As to (1) Consd. He 


on his or her death, nor ought the trusts to Silva, Silva v. Silva, [1929] 2 Ch. 198. 
be altered under sect. 171 (1) (6); but asthe 645a. Jurisdiction to authorise action by com- 
Crown did not oppose a settlement of the mittee.}|—Re Hincosiuve, No. 1428, post. 


jurisdiction & power of the ct. to make of the Public Trustee, but by considera- 
j ; lunacy orders affecting inmates of tion of the rights & welfare of the 
in Dol bie —--— -——— Policy of Public rovincial hospitals for the insane has alleged lunatic & those dependent 
l'rustee disregarded.}—There ia nothing veen taken away or interfered with; upon him, having regard to the naturo 
in the 1930 arendmente to Hospitals & the ct. upon an application for an of his estate.—Re Ripier, (1930) 4 
for the Insane Act, 1927, made by order declaring lunacy will begoverned, JD. L. R. 697; 65 0. L. R. 559.-~CAN. 
20 Geo. 5 (c. 66), to indicate that the not by any consideration of the policy 


PART Vi. SECT. 1, SUB-SECT, 2. 


Vol. XXXIIl.—Lanaties; Uases 681—1396a. 


Part Vil—duudicial Inquisitions as to Lunacy. 


681. Add. Annotations etary Hearts of Oak 
A.-G. er: 47 T. L. R. 


Assurance Oo. ’v. 
579... Refd. Greenway v. 
TL: RB. 124. 


A.-G. (1927), 44 L. C. 


—Re Wrss (1846), 2 Ph. 116; aor ; ae 
Oott. 102; 17 L. J. Oh. 276; 41 B 


7T78a, —— By natural daughter of bastard lunatic 820. Add. Citation :—-previous proceedings, 2 L. 'T. 


tenant for life—As check on remainderman.] 


O.S, 825, L. C. 


Part VIll—Appointment of Receiver. 


mmittee infirm.|—Re Brmrcw 829. After this case add “ On jurisdiction of other 


Co 
** (1808), Shelford on Lunatics, 2nd ed. 187. 
Committee resident at distance 
‘trom estate.|—Re SEAMAN (1808), Shelford 


Seremecinai 





on Lunatics, 2nd ed. 187. 


ante,”’ 


courts to enforce claims against lunatic’s 
estate .] See HusBanp & WIFE, No. 5360a, 


Part X.——Jdudicial Powers over Estate. 


980. Add. Annotation :-—Refd. Re Freeman, (1927] 


1 Ch. 479. 


post, 


1091. After this case add ‘‘ See, also, No. 1378a, 


981. Add. Annotation :—Refd. Re Freeman, [1927] | 1220. Add. Annotation :—Refd. Re Price, [1928] 
é 79. 


1 Oh. 479. 


1009a. ——-.]—Re Fisuer (1850), 2 H. & ab 
14 Jur. 233; 


449; 19 L. J. Ch. 521; 
EB. R. 1759, L. CO, 


1012. Add. Annotation mee to (1) Refd. ©. L. v. 


OC. F. W., [1928] P. 2 


1069. Add. Annotation a C.L. v, C.F. W., 


[1928] P. 223. 


1070. Add. oa :—Refd. C. L. v. C. F. W., 


[1928] P. 2 


PART IX. SECT. 4. 


m i, -~-~-- --——- Non-compliance with 
statutory requiremenis—-Person in faet 
insane-~-Ilabeas corpus not grunted.}— 
Gem: ae (1930), 54 Can. C. C. 


PART X. SECT. 1, SUB-SECT. 1.—A. 


sa. Guardian appointcd by Minister 
of Public Works & Mines wnder 
Hospital Act, Rk. S. N. S., 1923—-Powers 
& dutics—— Analogous to powers &: duties 
under Lunacy Act.}—Re CuRRAN & 
HASTERN TREAT Co., (1930) 3 D. L. R. 
287.-——CAN. 


PART X, ee 1 ‘iene i— 
« (&). 


r i. ——- Transfer of funds to— 
Lunatic not absolutely entitled—~Inquirica 
ordered.)——-Re CHARTERIS (1878), 25 
Gr. 376.—CAN. 


ti. itil iad commtttee—Recognition 
by court. }—~Re HICKSON, [1927] 4 
D. L. R. 607; 61 0. L. R. 180.—CAN, 


PART X. SECT. 2, SUB-SECT. 3.----A. 


1087 i. -F—A sale of the 
homestead of a lunatic so found made, 
under an order of the ct., by the com- 
mittee of his ee cannot be deemed a 
volun &, therefore, the pro- 
ceeds of the. ‘sale are exempt from 
Belmure. Whore tho estate of a lunatio 
80 found was insolvent, & it was 








; in dete 
the priority as between claims for 


tiie 


whom, 


1336a. —— One of several trustees Insane.]— 
a7 | Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. 
surviving trustee devised all estates vested 
| in him as a trustee to three persons, one of 
after proving his testator’s will, 
became of unsound mind. A petition was 


The 


presented for the appointment of new. 


trustees, & for the appointment of a person 


to convey on behalf of the devisees of the 


maintenance & those of the oreditors 
that tho Lunacy Act did not ex pl bccn 
cover the case, what wag omitted must 
be eappire by applying g the decisions 
under the Eng! hep ae dealing 
with the saine subject, &, in view of 
them & of the facts of the cage, priority 
must be given to the maintenance 
charges; but considering the advanced 
age of the lunatic, the net proceeds of 
the sale of the ‘‘ exemptions ”’ should 
be sufficient for that purpose.—-e 
ALEXANDER Estate, (193 ee W.W.R. 
are DL. TR. 688; 11C. B. R. 365. 


PART X. SECT. 2, SUB-SECT. 3.— 
E. (b). 


» od. Estate insolvent.}—A person of 
unsound mind had been placed in a 
private mental hospital at a fixed 
annnal ears for maintenance & treat- 
tuent, which had been sanctioned by an 
order of the ct. She died intestate, & 
her estate was insufficient to moet "all 
claims :-—~-Held : payment should be 
made in the following order of ‘priority : 
( 1) funeral expenses ; (2) the lunacy 
sedge te Aut (3) the ocommittee’s 
costa of ssing the matter out of 
lunacy; (4) arrears due to the hospital 
for maintenance. The assets were not 
sufficient to meet the payment nee Ae 
priority, viz., ee 
com —Re P. wga8) tl. e too — 


PART X. SECT. 2, SUB-SECT. 3,—I, 


See case in Sect. 2, sub-sect. 3, KE, 
(b), ante. 


PART X. SECT. 5, SUB-SECT. 1.—A. 
ti. Lunatic sie ok residing abroad 
~—Sale of la n Ontario—Power of 
court.J—A man resident in the State of 
New York was declared a lunatic. 
He was the owner, subject to a mtge., 
of land in Ontario, & the foreign com- 
mittee applied to the Supreme Ct. of 
Ontario for an order declaring him a 
lunatic, with a view to obtaining 
authority to sell the land :—Held 
the ct. had power to declare the man to 
be a lunatic, to appoint a committee 
& to authorise & direct the committee 
to sell the land, altbough the Innatic 
was & foreigner in a foreign land, 
under the care & custody of the law 
of that land.—Re PIPER [1927] 4 
D. hr R. 924; 61 0. L. R. 357. —CAN, 
ii, .]—As regards 
gna situate in Ontario the provisions 
of Lunacy Act, authorising the sule of 
land, apply only where the uneee 
has been 80 Sahn! ae ‘-s Ontario 
iy ao [1927] 4 D. LL. §. 607; 
610. L. R. 1380. ee tAN. 


PART X. SECT. 8, SUB-SECT. 1.—D. 


1261 3. Stock in name of joint trustces— 
Lunacy of one--New trustee appointed 
by deed garth and vesting declaral 
Form of order.j-—~Re G. he L., (1928) 
1. R. 543. — JR. 

sl. Shares held ha chided tenancy-—- 
Lunacy of one m.+—Held : the ot, 
had power under its statutory juris- 
diction to sever such joint tenanoy, & 
to realise th his 


dat ee v2, HaRRISON, (1927) I. R. 








Cases 1886a—1688. ENazisy anD Empire Dicest Supplement. 


surviving trustee :—Held: the petition was 
properly presented in Lunacy as well as in 
Chancery.—He Mason (1875), 10 Ch. App. 
273; 441. J. Ch. 678; 23 W. R. 737, L. JJ. 
Annotations :-—Expld. Re Gardner’s Trusts (1878), 10 Ch. D. 
29. Consd, Re M., [1899] 1 Ch. 79. Refd. Caswell v. 
Sheen (1893), 69 L. T. 854. 
1836b. Jurisdiction of Chancery Division—-Sole 
trustee Insane—& out of jurisdiction.]—A 
petition for the appointment of new trustees 
& for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 
as well as in Chancery.—Re GARDNER’S 
Trusts (1878), 10 Ch. D. 29; 40 L. T. 52; 
27 W. R. 164. 
Annotations :—Consd. Caswell v. Shoen (1893), 69 L. T. 854; 
Re M, [1899] 1 Ch. 79. 
1386c. Not so found.|—-The High Court 
has jurisdiction undor the Trustee Act, 1893 
(c. 53), to appoint a new trustee in the place 
of a sole surviving trustee who is a lunatic 
not so found.—Re M, [1899] 1 Ch. 79; 68 
L. J. Ch. 86; 47 W. R. 267; 15 T. L. R. 
54; sub nom. Re J. M., 79 L. T. 459; 43 








Sol. Jo. 76. 
Sale al :~—Consd. Re James’ Mortgage Trusts, {1919] 
1878a. ——  -—-—.J]—-On May 26, 1927, the | 


receiver of a lunatic's estate, who had been | 


authorised to continue the lunatic’s business, | 13914. 


obtained an order from the master directing 


him to distribute £1,800 amongst certain 1404. Add. Annotation :-—As 


scheduled creditors of the business whose 


completed on June 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this orde? an order 
was made for the administration of the 
lunatic’s estate :—Held: (1) the order of 
May 26 was a mere direction to the receiver 
fo make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action.—e 
WHEATER, [1928] Ch. 223; 97 L,. J. Ch. 
97; 188 L. T. 483; 44 T. L. R. 1563; 72 
Sol. Jo. 17, C. A. 


——.|]-— Re 





WHeEatTen, No. 1378a, 
ante. 

to (1) Apld. Re 
Wheater, {1928] Ch. 228. 


debts had been incurred subsequently to 1414, 4dd. Annotation :—Apid. Re Wheater, [1928] 


the date of the receivership order. The 
scheduled creditors were not parties to the 
order, 
was pronounced & before it was completed, 
the lunatic died. The order was subsequently 


Ch. 223. 


On May 29, three days after the order 1419. Aftcr this case add ‘‘ Whether deduction 


admissible for income tax purposes.]—— Sec 
Income TAx, Nos. 545d, 689a, ante.” 


Part X1.—Actions. 


1459a. ——- —-—- -|—CHARLTON v. WEST 
(1861), 3 De G. F. & J. 156; 30 L. J. Ch. 
815; 4L. T. 455; 7 Jur.N. S. 614; 9 W.R. 
511; 45 BE. R. $37, lL. JT, 





1466. After this case add ‘‘ ——— Married woman.] 


—See HUSBAND & WIFE, Nos, 2189, 2189a.” 


Part XI1.——Costs. 


1606. Add. Annotation :-—Consd. Re Wheater, [1928] Ch. 223. 


Part XII1—-Administration in Regard to Reception and 
Care of. Lunatics. 


1870a. 
-La p. LOWE (1872), 36 J. P. Jo. 760, 


When criminal information granted.] 1688. Add. Annotation :—Refd. Stoke Newington 


Borough Council v. Richards (1929), 45 
T. L. It. 660. 


PART XI. SECT. 6, SUB-SECT. 1. 
—— Appointment of curator ad litem.}—DAVIDSON v. SoOT?’s SHIPBUILDING & ENGINEERING Co., LTD., 


0.—SCOT 


10 


Vol. XXXIII.—Lunatics. Cases 1852-1897. 


Part XIV.—Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotalions :--Apld. De Freville v. 1856d. S. P. De FrevithE v. Drii (1027), 96 
Dill (1927), 96 L. J. K, B. 1056. Apprvd. IL. J. K. B. 1056; 188 L. T. 83; 43 T. 1. R. 
Harnett v. Fisher, [1927] A. C. 573. 702. 

1856a. .|—Pitf. was certified by deft., a 
medical man, to be a lunatic & a person to be 
detained under care & treatment :—Held: 
(1) deft., inasmuch as he undertook the 
statutory duty of certifying pltf. as a lunatic, 
owed a duty to him to exercise reasonable 
care ; (2) since no reception order could have 
becn made by a magistrate without the 
certificate of a doctor, & as the certificate 
was given by deft. with a view to the obtain- 
ing of such an order, the giving of the cer- 
titicate was the direct cause of the order & 1863. Add. Annotation :—Refd. De Freville v. Dill 
oe vie Ee tone oe a TisuEn, (1927), 06 L. J. IK. B. 1056. 

: ., B. 402; 96. J. K. B. 553; 135 : apaceess u ’ 
I. T. 7243; 42 T. Tu. BR. 7453 70 Sol. Jo. 917. | aia carer aaa Sarna ; : vn cae 


‘ ° : +} t prove 
Annotation 9 on GP peal (EORTC. O73 TL La. ig | 1865. Add. Annolution:—Refd. Do ¥reville v. 
L. J. K. B. 1056. _Asto (2) Folld. De Freville a. pill (1927), | Hill (1927), YG qh. A K. R. 1056. 
ov. | 1867. Add. Annotation :---Refd. De 


96 L. J. K. B. 1056 
1856b. S. P. DE Frevitie v. Diner (1927), 96 L. J, | Dill (1927), 96 L. J. K. B. 1056. 
{ 4869. Add. Annotations :—Refd. De Freville v. 


K. B. 1056; 138 L. T. 83; 48 T. L. R. 702. 


1856c. Effect of certificate.|—HARNETY v. FISUER, | Dill (1927), 96 Li. J. K. BB, 1056; Warnett v. 
No. 1856a, ante. * Iisher, [1027] A... 673. 





Srecr. 1A.—TEMPORARY TREATMENT WITHOUT 
CERTIFICATION. 
See Mental 'Treatment Act, 1930 (c. 23), 5. 5. 

1859. 4dd. Annotation :—Refd. De Freville v. 
Dil} (1927), 96 L. J. K. B. 1056. 

1862. Add. Anmnotations:—.As to (1) Apld. De 
Freville v. Dill (1027), 06 L. J. K. B. 1056. 
Refd. IIarnett v. Fisher, [1927] A, C. 573. 


Freville  v. 


Part XV.—Offences, Penalties and Proceedings. 


“ See, now, Mental Treatment Act, 1930 
(c. 23), s. 16.” 
1896a. —---- - EASTON v. JOHNSON, HASTON 


v. Ports (1929), 168 lL. T. Jo. 637, C. A. 


1882a,. --——- Annoyance of receiver & lunatic.]— | 
fe SwaTon, [1928] W. N. 307; 166 J. T. 
Jo. 438. 

1893. For cross-reference 





preceding — this case | 


Part XVI—Mental Deficiency. 


Add. Annotation :-—As to (2) Distd. Wood- 
ward v. Oidfield (1927). 96 L. J. KB. 796. 


1897. For cross-reference before this ease read 
“ See Mental Deliciency Acts, 1918 -1927." 


PART XIV. SECT. 1. 

1856 i. Duty of doctor ta act in good 
faith & with reasonable care. \--- Circum- 
stances in which an application under 
Mental Diseases Act, hh, £. A., 1922 
(c. 224). 8. 25, for the stay of an action 
aguinst a doctor for negitgence in thut 
pitf. had been committed to an asylum 
without a proper inquiry being held, 
was refused.—HIBBERD vy, 


(Alta.), {19271 4 D. L. 1. 807, 1095; 
{1927} 3 W. W. h. 543.--CAN, 


PART XIV. SECT. 2, SUB-SECT. 2. 


sz. .felion for laying information—- 
Defence of “ reasonable care.’ }-- Mental 
Diseases Act, 1924, provides that ‘* No 
. Who lays an information 


porsan .. 
shall be liable to 


under this Act... 


1] 


auy civil proceedings in respect thereof 

.. if such person has acted in good 
tnith & with reasonable care ’’ :—- 
Hild: the question of the good faith 
& reasonable care of deft. must be 
determined by what in the oircum- 
stances would have becn the conduct 
af the reasonable er ordinarily prudent 
& eautious man.—-DURAND v. PREIET, 
11932) 2 W. W. W. 545.--CAN. 


Cases 45—160a. 


Eneuisp anp Empire Digest. 


MAGISTRATES. 
Part !|——Qualifications and Disqualifications. 


45. Add. Annotation :—Apld, R. v. North Wor- same proceedings, even though it is proved 
ee Te aa aoe Bu p. that the ee business ea sas nin igi 
adley, [1929] 2 K. LB. 397. clusively by a managing clerk in charge of a 
82a. are as fellow trade eee Ne trade ten HO & that Pe Pond pie was 
ute involved.|—Upon a summons the in fact quite unaware that Jus lirm had over 
wife for a anon order on the eeourid acted for her. The test is not whether there 
of desertion under the Summary Jurisdiction is in fact bias, but whether a reasonable man 
(Separation & Maintenance) Acts, 1895 & concerned in the proceedings might think 
1925, the wife complained that her husband that the tribunal wag not impartial. _ 
nee Barus to eras abt er & renee ; (2) 2 pets ee hy ideal eh — 
er only as a servant, though they continue stances does not waive his rmgn vAKE 
to gs Sandee the same rook & biscak fasted & objection to the presence of the clerk by not 
took their Sunday midday meal together. having exercised it, when he does not know 
The justices dismissed the summons. ‘The that he was entitled to it.—R. v. Essex JJ., 
wife appealed, & submitted that as one of Kez 7 PERKINS, [1927] 2 K. B. 475; 96 
the sitting justices was a member of the same L. J, K. B, 630; 187 L. T. 455; 91 J. 2. 
trade union as the husband, that justice 94; 43 T. L. R. 4155 28 Cox, ©. C. 405, 
must be regarded as an interested person, D. ©, : 
& therefore the decision was null & void :— | 102. Add. Annotation :—Refd. Maclean v. Workers’ 
‘Held: it would be stretching the law to say Union, [1929] 1 Ch. 602, 
that a magistrate could not sit if one of the 105. Add. Annotations :-—Consd. R. v. London 
parties happened to be a member of the same County Council, Ex p. Entertainments Pro- 
trade union as he in a matter in which no tection Assocn., Ltd., [1931] 2 K. B. 2165. 
trade dispute was involved.—STEVENS vv. Refd. R. v. Shelfield JJ., xe p. Rawson 
StevENS (1929), 98 J. P. 120; 27 L. G. R. (1927), 91 3. P. 193. 
362, D.C, 109. Add. Annotations :--—Refd. Maclean v. Workers’ 
83. Add. Annotation :—Distd. R. v. Leicester JJ., Union, [1929] 1 Ch. 662; R. v. Huntingdon 
He p. Albrighton, [1927] | RK. B. om Confirming Authority, [1929] 1 IX. B. 698. 
os Add. aennoia lion Bivens Maclean v. Workers 114. Annotation :— Insert “ Apld.”’ before R. v. 
Union, {1920 ] 1 Ch. 602. Middicsex JJ,” 
97. a MS EE) a AG ee Basex JJ. 449, Add. Annotation :-—Refd. 2. v. North Wor- 
a ee erkins, | 1927) apes cestershire Aasessment Comunittee, Ea p. 
97a, Piclles Gesent ae emer eee in Hadley, [1929] 2 K. B. 397. 

e oj -- rertiorart will issue : sos 
to quash a maiutenance order made by 128: nd en Ch. Hie Maclean v. Workers 
justices, when if is shown that the justices’ nion, [1929] I Ch. 602. 
elerk is a member of a firm of solrs which 150a. —--~ —---..J]—H. 7. Essex JJ., Ba yp. PEn- 


acted for the wife at an earlicr stage of the 


KINS, No. Offa, ante. 


PART I. SECT. 2, 

ni, —-—- Appotutnunt as town imnagis- 
trate—Effeci on jurtsdiction.J—The fact 
thyt a police magistrate holding an 
appointment for the provinee of 
Manitoba is appointed br a later 
comission a police magistrate for a 
certain town therein does not cancel 
the fomner appointment or affect bis 
jarisdicuon thereunder.-- 2. ve. PLUM- 
MER (Man.), [1929] 3 W. W. RR. 518; 
fiNsOj € O. E. T. 766: 88 Man. L. Wh. 
301: 392 Can. Crim. Cas. 288.---CAN. 


PART I. SECT, 4, SUB-SECT. 2.— A. 
19 fx. ----—.)-—Tt. rv. Harry Fona, 
[LGsey 8 W. WW. RR. I7Yu.—CAN. 


PART II. SECT. 2, SUB-SECT. 1.-— 
A. (b) i. 


d i. ~--— Magistrate trsurance agent 
placing, part of insurance on municipal 
property-— Prosecution for breach of 
municipal bye-law.j—li. (KINGRETT) v. 
McELUINNEY (Alta.), [1927] 3D. L. 1. 
VikY; [19971 3 W. W. OR. 2845 49 
Can. Crim, Cus, 13.—-CAN, 

sa. JVeagistieite partner af dcleudina 
rounselj- Too Me Monacir 
OOM. TN BR. o43.~-CAN, 


PANT I. SECT. 2, SUB-SECT. 1.—E. 
149 iii. eH om Buown 
(@. EL by, (1989, 1 DT. Rk. GERI; 1 
Can. Crim. Cus. 245.--CAN. 
157 i. Effect of waiver on penrer of 
justice.J—-The consent or acquiescence 


of any party will not supply the defect. 
or wanl of gurisdictiou on @ magistrate. 
-~PARASHURAN DATARAM to COCKE 
(1929), f. L, Kt. 53 Bom, 716.---IND. 


PART IV. SECT. 1. 

am, loliee magistrate for Winto Police 
DistrictQe-fl. ov VatmMirn, fe 7. 
MoCoy, [L029] 3 AT B. OR. 3844.—-CAN. 


PART Vi. SECT. 2. 


302 i, Creature of statulr—Offence 
must be strictly within statute.|-—In 
order for a rmagistrate to have juria- 


distion, under Criminal Code, Part 
AXVI., to try a charge summarily 


without the consent of the _ 

it ynuat plainly appear that the 

is one with respect ta which such 
jurisdiction is conferred.—- R. #e FRAY, 
[1928)3 D.L. 1.205; [1928] 1 W.W. R. 
670: 49 Can. Crim. Cas. 316; 23 Alta. 
L. Ri. 344.---CAN, 

305 i. Afatters not cognizable ty justires 
under sumnury jurisdiction— Offence 
punishalle by fire d& imprisonment ,.)— 
R.v. MANcry, (1928) 2D. I. R. 755: 
50 Can. Crim. Cas. 32.-—- CAN. 

p i. -——.]}-—A police magistrate has 
no jurisdiction to try summarily 
withont the consent of the aecured 
a charge noder Criminal Code, a. 285, 
of argsnult occasioning actnal bodil 
harm, &, therefore, cannot have such 
jurisdiction over said offenee conferred 
on him merely by the laying of the 
charge under sect. 274 for unlawfully 
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wounding or inflicting grievous bodily 
hartmu.---R. wv. LETENDRE, [1828] 3 
WwW. W. BR. 580; 50 Can. Crim. Cas. 
419.-—CAN. 


gb. Offence at time committed not 
friable summarily.J—T. . HEISLER, 
1928] 3 DD. L. RR. 221; 49 Can. Crim. 
Cus. 341.—--CAN, 

sd. Jsdisubedicnce of maintenance 
order—Information heard after order 
mutshed.j-- Aw order for maintenance 
made against deft. in 1923 war quashed 
in Feb. 1928 In May, 1928, an 
information for disobedience of the 
inaintenance order prior to the date 
of quashing was beard, & an order was 
then made that deft. be imprisoned 
until the maintenance order should 
be complied with -—Held: the main- 
tenance order having been quashed, 
the justices had no jurisdiction to 
eure into any disubedienco of tha 
order alleged to have beou comnutted 
before it was quashed, & consequently, 
the information ought to have been 
dismissed. -~-GALLOWAY wt. WATBON, 
[1928] V. L. R. 308; [1928] Argus 
L. R. 201.— AUS. 


PART VI. SECT. &. 
sf. Action to recover debt-—Failure 
of debtor to apprear--Warrant iseued 
to arrest party.J--CLARKH v. PLUMMER 
& MARCELLUS, [1928] ] D. L. R. 941: 
{1928]} 1 W. WwW. R. 234.—CAN. 
sh. -—~~-- Contracted in diatrict in 
which action brought,)—-Re 


Vol. XXXI0.—Magistrates. Cases 334a-—483a. 


Part Vil.—Indictable and Summary Offences. 





erent 





A ‘* Before charge gone into.’’] 
—Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
‘was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft. protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft. was then convicted & fined :—Held : 
the proceedings were a nullity as the giving 


Part Vill.—Procedure un 


432. Add. Citution :—-2 B. R. A. 626. 


343. 


345. 


der 


of that information to the person charged on 
his appearing before the ct., ‘‘ before the 
charge is gone into,” in accordance with 
above sect. is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed.— 
it. v. DIxON, SOUTHAMPYON JUSTICES, Hx p. 
Porteous (1920), 142 L. T. 597; sub nom. 
KR. v. Hamrpsiure Justices, ka p. Porrrous, 
94 J.P. 70; 46 T. L. R. 157; 28 L. G. R. 
84; 29 Cox, C. C. 113, D. C. 

Add. Annotation :—Folld. BR. v. Dixon, 
Southampton Justices, La p. Porteous (1929), 
142 L. TT. 597. 


Add. Annotation ;—As to (1) Folld. R. v. 


Dixon, Southa:npton Justices, Ha p. Porteous 
(1929), 142 L. TY 597. 


Summary Jurisdiction. 


metropolitan police ct.. commanding a deft. 
to answer an information for breach of a 


433a. ----- Omission in copy—Signature.]—W here 
a summons, issued by a magistrate at a 


hie p. KLECYROLUX, Lryp. (1928), 28 
S.No. Ss. W. 578: 44 N.S. W. WN. 
185.-—-AUS. 


aj. SA chion for raics.}-— 
BRISBANE Cirx CounctL v. Honur, 
ly ate R. Q. 102; 22 QO. I. P. RR. 63. 


PART VI. SECT. 6, 

pi. 7n respect of ciolation of Custome 
Act—Whether iintted by value of qoods.} 
—h. vw. Boutivigr, (1928) 2 Db L, RR. 
555; 49 Cun. Crim. Cus. 312.—CAN, 

sk. No power to convict ander 
Customs del, WT, 8. 217.J-— Re. ot. 
Dean, [1931] 2 J. 1. HR. B45 55 Can. 
O.c. 11: 3 M. PL t4.-CAN. 


sl. ———-.J---fre Bares, [39st) 3 
Di. 1k. 94103 45 Can. GC. C. 6455 
AM, I. a 449,--CAN. 


PART VI, SECT. 7. 


am. Discretion to order trial before 
regular court.J--Whiile vnder Juvenile 
Delinquents Act, 1929, the Juvenile Ct. 
has jurisdiction to conduct the trial of 
any offence conupnitted by aio child 
within the etatutory age Iimit. yet, 
since sect. 9 of the Act provides that he 
may iu his discretion order the child to 
be procecded agalnat by indictment 
in the ordinary course, it would seein 
that the belter course for him to pursne 
is to muako auch un order where the 
afleged offence i8 a very grave one, 
such as arson.-- Rh, v. H., [1931] 2 
W, W. 1. 917.--CAN, 

sn. Jurindirtion-~-Offender ander aye 
when offence comniiticd---Over age when 
tried.|--The exclualvo jurisdiction of 
the Juvenile ct. cxtenda to the case 
where, although the offender was under 
eighteen years of age at the time the 
offence was committed, he is over that 
age when put on trial.—R. vc. Carva- 
re. (B. C.), [1030] 1 Db. LL. R. 4745; 
11929] 2 W. W. RR. 223; 62 Can. Crim. 
Cas. 267 .—— AN. 

so, Duty of julge of ordinary cmurt — 
To quash charge against juvenile de- 
linquent.}—R. ow Koos, (1982) 3 
Ww. Ww. R. 372.-—CAN. 


PART VII. SECT. 2. 


khi. we We B. LER Sow (R. C.), 
(2) 2W. W. R. 208; 66D. L. Tt. 


nn i, 
Jury trialasked for in notice of anpeal.) 
—R. 1. MATTENS, [1928] 4 D. L. RK. 
831; 50 Can. Crim. Cus. 285.—CAN. 

nnii, -- Corporation. j--Where 
i. corph. ix charged with keening a 
disorderly honse contrary te seet. 228 
of Criminal Code, the jguristietion of 
a magistrate to try the charge in a 
stmuituary way under Part NVI. of the 
Code is dependent upon the consent 
of the corpn. given by ites attorney 
appearing ov its Nehalf.--- RN. rv. CALGARY 
CLUR, [1931] 3 W. OW. RR. G0d s [19324 
pk R. 4438: 37 Can. C. Cc, 1o8: 
20 Alta, L. Th. 273. CAN, 

rr i, ———.J—TR. ». NELSON (1901), 8 
B. Cc, R. 110.—CAN. 

gee i. Proceedings under Opium & 
Narrotie Drug Act, 1923.]--R. v. LEW 
Htno Lor (B. OC.) [1926] 2 W. WwW. RR. 
543; 46 Can. Crim. Cas. 75.----CAN. 

gee if. —--—.]—R. v. SAM HING, 
[1926] 1D. L. BR. 1000: 45 Can. Crim. 
Cas. 202; 58 O. L. R. 370.—CAN. 

gee iii, ----.J—R. v. DENIS (Man,), 
{192713 W. W. RR. 4003 49 Can. Crim. 
Cus. $.—CAN, 

gge iv. -—-—.}—Re Rov. RUTURRFORD 
HO27] 4 DL. R. 484: 48 Can. Crim. 
Cas. 237: 60 0. L. RR. 654.--CAN, 


mmm i. ——- Necessity for consent 





of accused, ] — LAMBERT », AR. (1926), 47 
Can. Crim, Cas. 159; Q. A. 42 KB. 
91.—-CAN. 





.}-—R. vv. BONNIS 
60 





mmm ii, 
(1927), 47 Cun. Crim, Cas. 193; 
QO. lL. R. 189,.--CAN. 

mmm iii. —-— ———~.]— Rh. v. JOHNSON 
McK pnzrz (1927), 48 Can. Crim. Cas. 
255; 59 N.S. IR. 326.—CAN. 
vr. “AANINE, 

1DdDL. hk. 


mmm iv. ——--.]- 
{1031} 1 W. OW. he. 
941.—CAN 


» 
ra ve 
193; 


000 i, ~-—.}—-R. v. Denis (Man.), 
{192713 W. W. R. 400; 49 Can. Crim. 
Cas. 8.-—CAN. 

ooo ii, —— Opium & Narcotic Drugs 
Act.}—Under Oplum & Narcotic Drugs 
Act, &@ magistrate me hear a charge 
summarily, without putting the accu: ed 
ta his election.—-Viau vo. Orr (1927), 
44 Que. K. B. 406.—-CAN. 

sm. Indictable offences triahle_sum- 

l.jJ--The Juvenile Ct., or 
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| 


nuisance order previously made against deft. 


Where new trial ordered— | the magistrate presiding In that ct. 


has no jurisdiction to suromarily try 
an adalt for ineest.. -LeROoUxX vw. R., 
(11924) 1 D. Ll. R. 2993 49 Can. Crim, 
Cus. Ltt > 44 Que. K. LB. 308,—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1, 


d i. “J ; O’HARA 
Ors (1927), 48 Can. Crim. Cas, 231. 


~—J—R. v 





Ro me J Soonbhle soa aworn in- 
forniation should never be amended 
Tinless reaworn.--Ro 7. NEBDIEAUM, (LOSE J 
OO. R. 308: 55 Can. ©. €. 338, --CAN, 


60. Information laid by telenhone.j— 
C. signed an information for an offence 
against Canada Temperance Act, 
leaving the date & a place for tho 
magistrate’s name in blank, & mailed 
it to wmagistrato J. He. being Ill, 
handed the tnformation to magistrate 
N Cc. then requested magistrate M., 
over the telephone, to fake the tnforma- 
tion & to issue a sanunons thereon. 
Summons was insucd &, at the hearing, 
ufter the evidence was al) in, deft.’s 
counsel appeared & objected to the 
mavistrate’s jurisdiction, but took no 
further part in the proceedings :-— , 
Heid s the information was improper, 
beeause not laid & signed before the 
tmasistrate & the magistrate acted 
withont jurisdiction.—R. vw. Morray, 
hir p. Corp (1910), 40 N. B. R. 289; 
9K. lL. R. 519.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


362 v. .J-~ District Ct. Rules, 
r. & which was made applicable to 
procecdings under Customer Acts by 
r. 58, provides that where it fs intended 
that a summons only shall issue to 
bring a deft. before the ct., the informa- 
tion or complaint may be made either 
in writing or orally, as the district 
juetice of the peace shall see fit :— 
Held: therefore, an information in 
writing required by Customs & Inland 
Revenue Act, 1879, wae no longer ao 
necessary preliminary to the issue of a 
etimmons charging an offence under 
Customs Acts.—A.-G. v. HEALY, [1928] 
1. R. 460.—-IR, 

362 vi. .}—Where a deft. illegally 
brought before Justices objects that 
there is no written complaint or, 








Cases 488a—500a. ENG LisH AND Emprre Digest SuPPLEMENT. 


439. 


4 


in the ct., is in all respects in the proper form 
& duly signed by the magistrate, the omission 
through inadvertence from the copy of the 
summons which is served upon deft. of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof.—R. v. Hay HALKeTr, Ex p. 
Rusu, [1929] 2 K. B. 481; 98 L. J. K. B. 
497; 141 L. T. 519; 98 J. P. 209; 45 
T. L. R. 507; 27 L. G. R. 623; 28 Cox, 
C. C, 648, D. C. 


Add. Annotation :—Consd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 


448a. —— When power to take oath.]—OaTu 


BEFORE JUSTICES CASE (1611), 12 Co. Rep. 
130; 77 BE. R. 1405. 


Annotation :—Apld. Bano v. Methuen (1824), 2 L. J. O. §. 
C. bP. 121. 


500a. ~—-- -——— Not necessarily right of property.] 


—A local Act authorised the corpn. to 
make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt. was summoned for playing such 


an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the argan by virtue of a 
licence which had been given to him by the 
lord of the manor, & contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, & 
stated a cuse :—Held: the appeal must be 
allowed & the conviction quashed, because 
(a) the local Act expressly saved ‘‘ all rights 
of a profitable or beneficial nature in, over 
or affecting the commons” that had been 
exercised before the passing of the Act; 
(ob) the lord of the manor had, before 1890 
& continuously until these proceedings, 
licensed the playing of such organs on the 
commons & had received between £300 & 
£4100 annually in respect of such licence ; 
(c) the applt. had played his organ on a part 
of tho commons in pursuance of such a 
licence ; & (d) the claimn was not ‘‘ impossible 
in law’’ & ousted the jurisdiction of the 
justices; Semble: there is no _ sufficient 
authority for the proposition that the right 
which alone will avail is the right of property. 
-~ANDREWS v. CARLTON (1928), 93 J. P. 
65, D.C, 


summons, & is nevertbeless convicted 
without either, the conviction is not. 
sustainable & will be quashed as having 
been made without jurisdiction. —- 
McCu.Locu tv, KOLKIN, Fir ys. EOLKIN, 
(1929) S. Tt. (Q.) 113; 28 Q. J. PL 
59.—AUS. 


PART VIII. nner ib SUB-SECT. 5.— 
* a * 

3877 i. What amount to separate 
offences—— Not “having opium da ¢o- 
caine.”"J—R. v. Chow BEN (1925), 45 
Can. Crim. Cana. 152; 36 BC. TR. 3819; 
{1926] 1 W. W. R. 384.---CAN. 


PART VII, sae i SUB-SECT. 5. — 
e ). 


387 vi. en J —TR. ot. ISRELL, 
{W285} 4D. L. RR. $22: 50 Can. Crim. 
Cas. §3: 62 OF; LL. mR. 4805 affi., 
f1I929) 2HD.L. R732: 51 Cun. Crim. Cus. 


362; 63 0. L. Rh. 8x4.-—-CAN, 

sp. Necessity to state value of property 
——Nature af proceedings dependent an 
velucj—R ov. THOMpRON, SIG28) 4 
D. L. R. 859: 50 Can. Crim. Cas. 183; 
62 0. L. R. 610.— CAN, 


PART VIII. sec a SUB-SECT. 6. -— 





sq. Afforney-General-—-Where nrosecu- 
tion not instituted by minister, depart- 
, ment of State or authorised person.)}-— 
A district justice raised a preliminary 
objection to the hearing of a summons 
charging an offence under Customs Act, 
viz—tbat complainunt was the At- 
torney-General, the district justlee being 
of opinion that under Customs & Infand 
lKtevenue Act, 1879, x. $1, ana officer 
of the custorns & exeize wust be the 
complainant i—/feld: the objection 
was unsustuinable as Criminal Justice 
Administration Act, 1924, 8s. 9 (2%), 
authorised the A.-G. to pioseante in 
any ct. of summary jurisdiction in all 
eases in which @ prosecution is not 
instituted by a minister, dept. of State, 
or authorised person.-—A.-G. v. HEALY, 
(1928) I. kt. 460.—IR. 


PART VIII. SECT. 2, SUB-SECT. 1.—D. 


d i. —-— Constable must show 
aceused could not conveniently be met 
unth.j—Re Musian (N. &.), (1929) J 





. 1. Th. 708; 53 Cun. Crim. Cas. 142. 
er AN. 
fi, —— Impossibility of wairer.j—- 


A summons issued under Highway 
Traffic Act was not served within 30 


days of the offences as required by 
sect. 42 of the Act:—Held: appear- 
ance & plea did not waive the delay. A 
statutory time limit cannot be 50 
waived.—-Re Eiierny (3930), 653 
Can. C. CG. 3545; 65 O. Le. R. 167.-— 
CAN. 

gi, --—— ——-.]—Re Davin (N. S.), 
[1929] 2D. L. R. 701; 51 Can. Crim. 
Cas. 199,—CAN, 


PART Vill. SECT. 2, SUB-SECT. Ze —A, 


sr. Before whom returnable. |—W here 
a magistrate or justice with general 
jurisdiction, takes an information for 
aD indietable offence under the Code, 
68. 653, God, & issues his warrant, that 
warrant is returnable before him or 


= 


“fake part in the case,’? does not 
inerely empower the first Justice to 
call in another justice to act with hina 
in the case, bat empowers him to 
authorise another justice to adjudicate 
solely in tho matter.—BABIUK vw. 
ANDERSON, (1929] 3 D. fa RN. 9445 1 
W. OW. R. 728; 52 Can. Crim. Cas, 23; 
23S. L. i. 377.-—-CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.-—A. 


st. ALrraignment—Necessity for pica 
by defendant.j—~—Aceused was convicted 
before a stipendiary magistrate an 
charge of having been iu possession of 
n still, centrary to the provisions of 
ixeise Act. On an application for a 
writ of habeas corpus with cerfiorart in 


hefore any other ae just jee oe having a id, the s #) roccedings dl iselosed that 
territorial jurisdiction at the plaee | accused had not been ealled upon to 
where the issujue justice had his ! plead to the charge :--Aeld ealling 


jurisdiction. but subject to the right 
of the latter to direct that the accused 


wpoen accused to plead is an essential 
part, of the arraignment & the con- 
vietion should) be quashed. RR. v. 


erson he brought before him, tf ai aa : 
ptaeline ene hk. v. ISBELL. [1928] 4 aa Dee (1948), 41 B.C. 1, 408.- ~ 


DY... 322; 50 Can. Crin. Cas. 8&1: 
62 O. L. RR. 489.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 


sa. Summary trial of indictable 
offence— Criminal Code, 8. 884,]-~- ht. 
v. ROBERTS (Sask.), [1928] 1 D. Le. hk. 
260; [1927] 3 W. W. RR. 844.- CAN. 


sb. Jiffect of adjournment— On juris- 
diclion of maygistratc— Child Welfare 
Aeci.j-- The word © heard’ in sect. 
184 (2) of Child Welfare Act, C. A., 
1924 (ec. OM, includes ** partly heard ”’; 
& ifa case is continued from day to day 
fH is ‘Sheard ” on cach day it is spoken 
to until it is finally heard, tried, deter- 


PART VIII. SECT. 4, SUB-SECT. 3.—— 
B. (a). 

4714 hi, ---—— ----.J—The rule that 
there igs nu power to subpotna a deft. 
to an information as a witness or to 
serve him with process in the nature 


‘ of n subpena duces tecum in order to 


bring his body mntoe et. for the purpose 
of identification, applies to a prosecnu- 
tion for an offence created by a by-luw 
of the city of HKémonton.—H. ¢. 
Kie_nas, [1932] 3 W. W. It. 225.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) tii. 


mined &  adjudged.-- DMkCTOR — OF 484 {. ——- Further charge preferred. | 
Teuuest ridieavecnes ae T1930] ny -~When accused is brought before o 
W.W. 2. 395: 2D. Lo fh 254: 38  Measistrate after being properly arrested 

in. b. hh. 482 woe ave Phe can be proceeded against on a fresh 


Man. I. Kt. 482.--CAN. 


PART VIII. SECT. 4, SUB-SECT. 2. 
k i. -——~- New magistrate-—Duty to 
rehear evidence.J—HR. v. CLAREMONT 
(1931), 56 Can. C. C. 197.—CAN. 
k il. Evidence on another similar 
charge heard—Conviction tnvalid.}-- R. 
Cane (1931), 56 Can. C. C. 203.— 





o i, —-— Power lo authorise another 
justice to act.)—The Magistrates Act, 
RK. S. S., 1920, 8. 9, which provides 
that at the request of the Justice 
before whom the information or vom- 
Plaint was made any other justice may 
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charge, although @ summons command- 
ing his appearnnce or warrant for 
arrest has not been issued thereunder. 
— Re LAMB (Man.), [1927] 1 W. W. BR. 
432: 47 Can. Crim, Cas. 277.--CAN. 


PART VII. ie tah SUB-SECT. 3.-- 
2 Vv. 

490 1. ——— Objection taken at time 
of appearance.)-—-lt. v. MURRAY, Ex p. 
Core (1910), 40 N. B. Re. 289; 9 
Ki. lL. HR. 619.--CAN, 


PART VIII. SECT. 4, SUB-SECT. 5, 


qi. ———.]—R. v. MCDONALD, [1928) 
27). L. BR. 787; 50 Can. C. C. 65.-—-CAN. 


503a. ——— Breach of bye-laws—Playing football 
: in street—-Open space intersected by public 
footpaths—Claim overruled.|—Prarson 
WHITFIELD (1888), 52 J. P. 


5038b. —— 





rae eminem eae tiie hte eee 


PART VIII. SECT. 4, SUB-SECT. 7. 


ec. Power to order arrest of witness— 
Criminal Code, 8. 675.)—Ea p. COYLE 
PP. EB. 1.), [1927] 4 D. L. R. 1129; 49 
Jan. Crim. Cas. 91.—CAN. 


PART VIII. SECT. 4, SUB-SECT. §. 

sd. Must be according to rules of 
evidenec.J-—-R. v. DUNN (Ont.) (1926), 
45 Can. Crim. Cas. 139.--CAN. 


gi. —— --—. ER. ev. Larowrr, 
(193171 DT. RR. 83835 55 Can. CLG, 9. 

— CAN. 
i. ——-.]—A justice of the peaco 


Pp 

has bo authority to administer an oath 
to accused, & examine bin thercunder, 
after he has = pleaded guiltv.--— Rh. 
(ALpTIbGaB) wv Brown, [1927] 3S 
W. W. 2 335.-- CAN. 

ri. e+ R. uv. SrErupNS, FR. 
t. LANAY (Ont.) (1926), 45 Can. Crim. 
Cas. 123.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 

5645 ii, ——--.)——R. or. HENDERSON, 
ke pp. BrRinpir (N. Bz.) (126) 2 
be L. BR. 68383 45 Can. Crim. Cas. 310. 
—CAN. 


PART VIII. SECT. 4, SUB-SECT. 10. 

sf. Zo call further eridence.) --It is 
within og magistrate’s discretion to 
allow the proseention to adduace further 
evidence after its case has been closed, 
~-K. (PARKER) rp Smiren, [1927] 4 
YW. LA. 490s (hoe7y 2 WLW. i. 722; 
#8 Can. Crim, Cas. 24%; 21 Sask, 
L. hk. 600. CAN. 


PART VIII. SECT. 4, SUB-SECT. 11. 


ae en rm 


556 iii, —--- —-- .) On 4 prisoner 
being broyght before o magistrate for 
trial on the day of the arrest the 


magistrate was informed, both by the 
prisoner & by telegram from a counsel, 
that the latter had been retained fur the 
defence & wa» requested by them to 
grant an adjournment to permit of 
the counsel's atlendance +7: tbe 
refusal under such circumstances of 
@ reasonoble remand was a wrongful 
denial to the accused of the right given 
him by Criminal Code to make a full 
defence & have his counsel present. 
The dischurge of the prisoner wae. 
therefore, ordered.— R. ». HALLcnun, 
fi#28) 1 DL. R. 73h; [iges) b WoW. hh. 
646.— CAN. 

d (p. 345) i. -R. v. 
Durras, Lrp., KR. ve. LATRAVERSE, 
(1927) 3 D. L. R. 3993 47 Can, Crim, 
Cas. $24.—-CAN. 

d (p. $15) ti. Discretion lo adjourn-— 
Length of tune.J—Where an accused is 
aut on bail an adjournment of a pre- 
liminary inquiry may be for more 
than eight days; the limitation of 
eight. days imposed by sect. 670 (¢) of 
the Criminal Code on a “ remand “ is 
entirely for the benefit & protection of 
an accused who is in custody-—f. tv. 
SOLLOWAY, TR. ow Minss, {1930} 1 
W. W. RR. 486: 53 Can. CG. C. 1805 21 
Alta. L. mR. 404.—CAN. 

g i. Number of adjournments., ]-— 
MESSENGER v, PARKER (1885), 18 
N. 8. R.(38 RR. & G.) 237; 6 C. LL. T. 











444,.—CAN., 
sl. Kffect of adjournment—Charge 
under Liquor Act—Whether mayistrate 


Auction held in street.;—A byc- 
law made it an offence to sell goods, etc., by 
auction in any street of a city without 
the leave of the constable. 
moned for selling on a plot of ground, set 
up the defence that it was private property, 
& not part of a street :-—Held: this was a 
bond fide claim of title, & the justices properly 


ee 8 


Vol. XXXUI.—Magistrates. 


declined jurisdiction.—PHimnnips v. CANHAM 
(No. 1) (1872), 36 J. P. 310. 

593. Add. Annotation :—Consd. Pointon v. 
(1926), 186 L. T. 506. 

603. Add. Annotation :—Consd. Pointon v. Cox 
(1926), 186 L. T. 506. 

631a. Improper consideration of previous con- 
victions-—Inquiry into previous convictions 
not in open court.] 
jurisdiction the three applts. were charged 
for that they then being in a certain fishing 
district under the control 


v, 
o. 708, D.C, 


C. being sum- 


deprived of juriadiction.J—HALL 1%, 
TAYLOR, [1926] 3 D. L. R. 343 [1926] 
2W. W. R. 175; 46 Can. Crim. Cas. 
50; 20 Sask. L. KR. 463.—-CAN. 


PART VIII. SECT. 4, SUB-SECT. 13. 


bh i, ——~ Wridencve as to one.|-—Applt. 
was convicted after a sunimary trial 
by consont, for unlawfully issuing trad - 
ing stamps ** toone L.. & others.”? The 
only evidence adduced at the trial 
was directed to the sale to If. alone, 
& that sule was proven. On uppeal :— 
Meld: whatever might be said in 
support of the contention that the 
conviction was one for more than one 
offence & therefore bad for duplicity, 
ig could not be said that any sub- 
stantial wrong or niscarriage of Justice 
had oceurred, &, therefore, the appeal 
wus distnissed.— i. vo. Sugru, (1932) 1 
W.W. KR. 132 5 44 B.C. OR. 422.—CAN. 

sm. Charye tot supported by cvidence 
— Substituted charge — Whether — two 
charges. |-—Justices cannot convict a 
man unless a legal offence is proved, 
& they cannot convict hhu of an affcace 
with which he bas not been charged, 
but, if be is properly before them on au 
fuformation which discloses no offeuce, 
or which charges an offence which is 
not SES yy the cvi tenee, he may 
be orally charged with any other 
offence which the evidence is sufficient 
to support, &, subjeet tu being given 
a& proper opportunity of meeting it, 
inay be convicted of it. Jn such a case 
there are not two independent charges 
pending against appet. at the same 
Lime.~-- te SINGLETON, J¢r py. WILLIAMS 
(1928), 28 S. Rh. N.S. W. 610; 45 
N.S. W. W. NN. 189.—AUS. 


t 


PART VII. SECT. 5, SUB-SECT. 1.—A. 


d i. ---—.}—Deft. was convicted 
by a district justice of an offenee under 
Fisheries Act, 1924, but the district 
justice omitted to order a forfeiture 
of the fish as required by the Act :~- 
Held: the conviction is the spoken 
pronouncement of the district justice, 
& the note in the justice’s minute 
hook of his decision, preseribed by 
Distriet Ct. Rules, r. 50, stating the 
effect of the conviction is the rceord 
of that ypunishbinent.—TANGNEY tv. 
KERRY CouNT¥Y DiIstRicr JUSTICE, 
{1928} f. R. 358.--TR. 


PART VIII. SE. a SUB-SECT. 1.-- 
. (a). 

584 vi. —-—-.J—R.v. Barry (N. 8S.) 

(1926), 46 Can. Crim. Cas. 143.—CAN. 

584 vii. +-R. v. RopGrrs 

(Ont.), [19267 4D. L. RR. 609; 46 Can. 
Crim. Cas. 372.—-CAN. 








SUB-SECT. 1. - 


PART VIII. ee 5; 


603 ii. -~—--—,J—Held: 
Justices Procedure Act, 1919, 8. 26, 
which provides “the deserrption or 
stutement of any offence in the words 
of ...the <Act.... creating the 
offence or in similar words ,.. shall 
be sufficicnt in law ’’ still leaves it 
necessary to specify in a criminal 
charge all the Me panier’ facts which 
are the cascential ingredicnts of a con- 
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ower ewienes 


Cases 508a-—681a. 


Cox 





At a ct. of summary 


of a board of 


erete case. —BURNETY 1, BROWN (1931), 
24 ‘Tas. L. it. 23.-- AUS. 


PART VIII. ar a SUB-SECT. 1.— 
- (ce), 

sn. Value of articles stolen or amount 
of injury done—Criminal Code, s. 376.) 
—A conviction under sect. 376 of the 
Criminal Code for the theft of part of a 
fence which imposes a penalty greater 
than $20 without an adjudication upon 
& finding by the magistrate of the 
* value of the article or articles stolen 
or the amount of injury done’ is 
invalid with respect to the penalty. 
The intention of the sect. is to permit 
the magistrate, in addition to im- 
posing vw tine payable to Lis Majesty. 
to order the amount of the valuo of 
the article stolen or the amount of the 
injury done to the fenee in question 
to be paid to the owner thereof.—Rh. 
ex rel, ABNOLD 0. WESTERLAND (Alta.), 
fA92Z9) 5 W.W. RR. J08 3 52 Can, Crim. 
Jas. 127.—CAN. 


PART VIII. aaa de aReMinert 1.— 
. (a). 

613 i. Proper hearing of accused 
party.J-—Criminal Code, 8. 721, does 
not authorise any interrogation of 
prisoner by a magistrate other than the 
asking him whether he has any cause 
to show why he should not be con- 
victed. This can be done by asking, 
“What docs he say, guilty or not,’ 
but if the reply be not a clear admission 
of all the elements of the crime, the 
magistrate must proceed to inquire 
juto the charge without further ques- 
Hioning.—K. v. LEE, {1925} 2 W. W. RR. 
190; 45 Can. Crim. Cas. 2803: 35 
33. C. R. 401.—CAN. 


613 ii. 2 {. wv. JOHNSON 
McKENZIE (1927), 48 Can. Crim. Cas. 
255; 459 N.S. i. 326.—CAN. 


weds 


ai. ——- Statement of value of articles 
stolen. }-—.\ eonviction under sect. 376 
of Criminal Code for the theft of part 
of a fence which imposes a Sues 
greater than $20 without an adjiudica- 
tion upon & finding by the magistrate 
of the “ value of the article or articles 
stolen or the amount of injury done ”’ is 
tuvilid with respect to the penalty. 
The intention of the section is to permit 
the magistrate, in addition to imposing 
a fine payable to His Majesty, to order 
tbe amount of the value of the article 
stolen or the ammount of the injury donc 
to the fence in question to be paid to 
the owner thereof.— It. er rel. ARNOLD 
vr. WrESTERLAND (Alta.), [1929] 3 
Ww. W. @. 408; 52 Can. Crim. Cus. 
127,—CAN. 

60. Offence charyed provea-—Right tu 
concict of minor offence.j—Where an 
aceused is charged with having opium 
in his possession contrary to sect. 4 of 
Ophum & Narcotic Drug Act, R.S. C., 
1927 (a. 144), & under the magistrate'’s 
findings that offence is proved, it is 
not legally open to the magistrate to 
refuse to convict thorefor & to convict 
instead of the minor offence of smoking 
opium, even though he finds that the 
purpose of the accused in possessing 

he opium was to smoke it himself & 

not. to traffic in it.--hR. vo. Loum Yer, 
[1929] 2 D. L. R. 452; 1 W. W. RR, 
882; 51 Can. Crim. Cas. 405; 24 
Alta, L. h. 16,.—- CAN, 


i om ——— 


conservators, unlawfully did fish for salmon 
or trout otherwise than by means of an 
instrument which they were duly licensed to 
use contrary to sect. 63 (1) of the Salmon & 
Meo oe TIishcries. Act, 1923 (c. 16), 
Se (1). 

The charges related to alleged offences on 
July 6 & 20, 1929. At the conclusion of the 
hearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they had decided to convict each of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriate penalty for each applt. They 
were informed that two of applts. had been 
twice previously convicted, & one of them 
once previously convicted of such offences. 
They obtained this information from their 
clerk & did not see the police reports of 
applits. nor obtain information with regard 
to anything but these alleged convictions 
for fishing offences. The justices then 
returned into cf. & announced that applts. 
were convicted & each of them fined £5. 
Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the solr. for the prosecution 
referred to the convictions which had just 
been recorded against cach of applis. Objec- 
tion was taken to this by appits.’ solr., but 
the justices proceeded with the case & again 
convicted applts. & fined each of them £5 :-— 
Held: all the convictions must be quashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
returned into ct. & then publicly & openly 
in the presence of applts. made inquiries into 
any previous convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 


643a. 


643b. Mp yee oe 


Ewortse anp Emeren Dicest. 


matter. As to the charges subsequently 
heard the prosecuting solr. not only referred 
to the convictions that had just been recorded 
against appits., but to convictions which 
had been vitiated as already stated. The 
question was not whetber substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed.—HastTInes v. OSTLE (1980), 148 
L. T. 707; 94 J. P. 209; 94 J. P. Jo. 222; 
46 T. L. R. 381; 28 L. G. BR. 324; 29 Cox, 
C. C. 177, D.C. 


631b. —-—- Reference by solicitor to convictions 


improperly obtained.]—]1asTiInes v. OSTLE, 


No. 63la, ante. 


642. Add. Annotation :—Refd. Pointon v. Cox 
(1926), 186 L. T. 506. 
6438. Add. Annotation :--Apld. R. v. Surrey 


Justices, Ex p. Witherick, [1932] 1 K. b. 
450. 
- ny f—-Applt. was convicted before 
justices on an information which charged 
im with driving a motor vehicle on a road 
“without due care & attention or without 
reasonable consideration for other persons 
using the road contrary to Road Trafic Act, 
1930 (c.43),s.12 ” :+—eld : the section created 
two separate offences & that the conviction 
was bad for duplicity, applt. having been 
charged with those two offences in the 
alternative.—-R. v. SURREY JUSTICES, Ea p. 
Witrnerick, [1982] 1 K. B. 450; 101 L. J, 
kK. 8B. 208; 146 L. T. 16435 20 Cox, C.C. 414. 
---—.]--R. ov. Mints (1982), 173 
LT, Jo. 87, 





679. Add. Annotation :-—Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


707. Add. Annotation :—As lo (2) Refd. Gough v. 


Rees (1929), 46 T. L. R. 103. 


warrant invalid.}—Re WHETON (N. 8.) 


« (0), 


fi. wm——,J-—fie BAKER (1900), 
20 C. L. '. 16.—CAN. 


PART VIII. sci 5, SUB-SECT. 1.— 





so. Conviction under Hreise Act, 
8 180-—Whether ia respect of more than 
one offence.J--A conviction  wnnder 
Excise Act, 5. 180, for that the accused 
“unlawfully did conceal or keep, or 
allow, orsulfer tu be conceuled or kept,’’ 
ete., is not one in respect. of two or 
more oOffepces.—R. «2. CHENG Tona 
Seno, {1922} 1 W. W. &. 33; 49 
ee Crim. Cas. 79; 39 B.C. RR, 157.— 


PART VIII. SECT. 5, SUB-SECT. 1.—— 
D. (e). 


644 i. Joint trial—Separate  con- 
victiuns.|\—A magistrate has no juris- 
diction to hear separate offences 
aguinst different persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
proceedings in such cases are void 
abv initio.-—RCSSELL 7. BaTES oul 
275. LW. N.S. W. 257; 44 N.S. W. 
oe 79; reved. 40 C. L. R. 209.— 


PART VIIL SECT. 5, SUB-SECT. 1.—E. 


ni. ~~~ .J-—-A magistrate may, 
hefore making the appropriate eatry 
in the Criminal Record Book, alter his 
‘eeision as to the quantum of punish- 
THent aypored ; but if the alteration is 
made for a purpose which constitutes 
an iinproper exercine of bia discretion 
in the mutter of punishment, such 
alteration is irregular, & the detenttloo 





of accused in pursuance thereof is 
iegul—Ate CAVENETT, [1926] N. &. 
L. R. 705.—N.Z. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
A. (a). 

697 v. —~—---,]—Applt. was con- 
victed before a stipcndiary magistrate 
for harbouring spirits uglawfully fur 
ported into Canada whereon the duties 
had not been puid, contrary to Customs 
Act. 1927, 5s, 217. ‘The warrant of 
coumdtivent did not shaw that the 
valuc of the poods wus under $200, & 
Was, on that ground, uttacked aa bad 
on its face, as not showing jurisdiction 
in the convicting ct, :-—Held: in not 
showing such value to be under $200 
the warrant of commitment did not 
fail to show jurisdiction.—-J’e MANUEL, 
{1929) 1 Did. KH. 661; B.C. i. 109; 
ol Can. Crim, Cas, 60.--—-CAN, 


697 vi. ss j Pp. 
DonaLy (N. &.) (1928), 61 Can. Crim. 
Cus, 30.--CAN. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
A. (b) i. 

705 iil. —~—— Offence under 
Opium & Narcotic Drug <Act, a. 5A 
(2) («). /-Tt. (Waven) v. Wona Man, 
[1922] 1 W. W. R. 67; 86 D. L. H. 
517; 36 Can. Crim. Cas. 319; 17 
Alta. L. RR. 363.—CAN. 

712 «iit, ——--.]--Re Snaw (N. 8.) 
(1929), j2 Can. Crira. Cas. 79.—CAN. 

pi. Release on bail pending sentence-— 

4 anpearance on another charge 

of magistrate to sentence for 
previnus charge.) ~-R. veo WEEpDMARK 
(1928), 00 Can. Crim. Cas. 445.—CAN. 
sd. Substitution of new wurrant— 
Terin of imprisonment ertended—Neuw 
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ent 





(1926), 46 Cun. Crim. Cas. 247.---CAN. 
se, Duplicate warrant-——Oriqginal war- 

rant lost or destruoyed.|---Re Mo7*uLe 

(1928), 650 Can. Crign, Cas. ¢4.~- CAN, 


sm. L’revinus conviction set aut-—No 
provt of previous conviction. |-- Re PARts 
(1939), 9 MoI RR. 4615 56 Can. C. C. 
108,.-— CAN. 

sp. lt ferenre to statute & section—- 
Sufficiency. J—-W. a. SCHUWANBECK 5 Hi. 
vt. De LA GORGENIJURRE (1931), 05 
Cun, C. C. 396.-- CAN. 


PART VIIL SECT. 5, SUB-SECT, 3.--- 
A. (b) hii. 

724 ii, -~-—.}--- Where a valid wuar- 
rant of ecoinmitinent has been sub- 
stituted for an invalid one before tho 
return of a writ of haheas cars, an 
order Sor the prisoner's discharge will 
not be madc.—-R. v. SCHWANBERCEK, RK. 
*% DR LA OorRvENDIERIU, [1931] 38 
D. Ja KR. 7445 8 WOW, Lt. 595 56 
Can. C. C. 94.---CAN. 


PART VIII ache We SUB-SECT. 3.— 
e G s 

di. -—— Validity.)-— After  sen- 
tencing an accnsed to six months’ 
Liuoprivonment the convicting magis- 
trate ordered that the warrant of 
commitanent be withheld for 24 hours. 
Within that time the accuséd volun- 
tarily left. the city but returned thereto 
about three months later, when she 
was arrested under said warrant & 
imprisoned. She applied by way of 
habeas corpus for her release :-~-Z/eld ¢ 
the arrest & imprisonment were law- 
ful; the order for the withholding of 
the warrant was beyond the mugis- 
trate’s powers, he then being functus 


officio, & in no way affected the 


798. Add. Annotutions : — Consd. Musical Per- 


formers’ Protection Assoen., Ltd. v. British 
International Pictures, Ltd. (1980), 46 T. L. R. 
485;  Ruislip-Northwood Urban District 
Souncil v. Lee (1931), 145 L. T. 208. Refd. 


793a. pqe rr? ie 


Vol. XXXIII.—Magistrates. Cases 193—958b. 


Clark v. Epsom R. D. C., [1929] 1 Ch. 287. 


-}--MUSICAL PERFORMERS’ Pro- 
TECTION ASSOCN., Lrp. v. Brivisn INTER- 
NATIONAL PICTURES, Lrp. (1930), 46 T. L. R. 
485. 





Part X.——Clerks to Justices. 


808. Add. Annotation :—Consd. BR. v. Ely JJ., 


Ez p. Mann (1928), 45 'T. L. RR. 92. 


8i1a. Should not act as solicitor for prosecution -— 


At quarter sessions.]}-—It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on proper materials come to the con- 


clusion that he has done so, they are entitled, 
after prisoncr has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to he paid out of the county fund 
under Costs in Criminal Cases Act, 1908 
(c. 15), 8. 1—-R. v. Ev.y JJ., Ea p. MAnn 
(1928), 938 J.P. 45; 45 T. L. R. 923 72 Sol. 
Jo. 861; 271. G. BR. 35, D.C. 


Part Xl.—Quarter or General Sessions. 


SUL-SECT. 2.—CLERK OF TINE PEACE. 
(Vol. XAXXTITT., p. 377.) 


865. After this case add :-— 


~———, |-- See, now, Local Government (CJerks) 
Act, 1931 (ce. 45), 8. 4. 


874 For cross-reference after this case read 


“See, now, Local Government (Clerks) Act. 
196k (c. 45), 5. 2.” 


880. For cross-refercuce after this ease read | 
* See, now, Local Government (Clerks) Act. | 897. 
3 1 


1981 (c. 45), 8. 4.” 


889. For statutory cross-references before this case 


* Sev, now, Loval Government (Clerks) Act, 
T83h (6. 45), 8. 8." 

Add. Annotation :— Refd. Stoke Newington 
Borough Council v. Richards (1929), 45 
tT. L. R. 650. 


Add. Annotation :—-Refd. Stoke Newington 
Borough Council v. Richards, [1930] 1 KK. 1. 


Before this case read ° See Local Guvernnient. 
(Clerks) Act. 1909 (c. 15), ss. 7, 8.” 


Part X{l.—Jurisdiction of Quarter Sessions. 


958a. ---— Under Levy of Fines Act, 1822 (c. 46).] 


—LBy above Act the ct. of quarter sessions 
are empowered to discharge a forfeited 
recognisance in those cases only where the 
party has been committed to pvaol, or has 
given security to appear at the sessions, &, 
therefore, where a party, whose recognisance 
had become forfeited tor not appearing to 
an indictinent, & against whom process had 
issued, paid to the sberiff the sun mentioned 
in the recognisance, in order to prevent 
a sale of his goods, & the justices at sessions 
afterwards by wn order mitigated the 
recognisance to a small sum, & directed the 
sheriff to discharge the residue from the 
recognisance :—Held: such order was vuid, 


PART VII. SECT. 5, SUB-SECT. 4. 


& the party was not entitled to recover from 
the sheriff the sum which the justices had 
ordered to be discharged.—HAYNES — vu. 
HiAYTON (1827), 7B. & C. 203 ; 56 Man. & Ry. 
K. B. 807,n.: 5 LL. J. O. S. M. C. 186; 
108 I. RR. 7833; subsequent procecdings, 6 
lL. J. OWS. is. Be. 2st. 


Annotations :-- Distd. Uarper v. Huyton (1829), 81. J. O. 8. 
M. CG. 129. Expld. & Distd. fe ‘Thornton, R. v. West 
Riding of Yorhsbire (1837), 7 Ad. & El}, 583. 


958b. -——- ----—.] —Above Act empowers the ct. 


of quarter sessions to discharge a forfeited 
recognisance in cases where the sheriff has 
levied part of the amount, & the party has 
been committed to prison for the remainder ; 
& if, in such a case, the sessions discharge 


PART IX. SECT. 9, SUB-SECT. 3. -M. 


tence.—-R. v. Scorr (Man.), (1929 ; : : ae eee Jo YR S SWrisk 
3 WW. WwW. it. 70 ; 52 Nt Cae hte ; aail ---- Under Liquor Act.J-—In 1030) mo W, Ww ey ae ae a 
189.-—-CAN. | making a conviction under Liquor Act, $339» v4 s. LE. Th. 587.-—CAN. 


1925, 1924-25, «. 43, a justice of the 


sf, Runs from date of arrest—-Not 
dute of conviction.)}--dte Witz (N. 8.) 


PART VIII, ona an SUB-SECT. 3.— 
» (e). 


eg. Power to suspend  sentence— 
Summary conviction under Criminal 
Code, Part XPF.J—R. vw. BROWNLEE, 
11927] 4 D. L. R, 708: 48 Can, Crim. 
Cag. 248; 61 0. L. It. 28. --CAN, 


peace has no authority to order that 
the costs be paid to him, & such a 
Provision in the conviction cannot be 
treated as a nullity on an appin. for 
habeas carpus.—REX v. Tawrunc, (1928) 
1 W. W. BR. 588: 50 Can. Crim. Cas. 
318; 22 Sask. L. TN. 479.-—CAN, 

sp. Light of magistrate to fee ~Proa- 
— ngs under Criminal Code, Fart 


PI.—-R. om. SERVETNYRK Os O(Sakk.) 
(1926), 45 Can. Crim. Cas. 2?80.-—CAN. 
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PART XI. SECT. 3, SUB-SECT. 2.—D. 
sb. Fees under Naturalisation cfet--- 
Terable.j--- Fees pasable under 
Nuturalisation Act, 14914 (Can.), to 
the Clerk of the Peace, come to hin 
by wrtue of °  offtee, & tho Public 
Fees Act. Roos. OL, 1827 
applies & taxes bim fo respect of the 
noneys BO reecived.- fve TRWIN & 
AwG. FoR Onrarnio, {153} 2D, Lt 
773 U2 HH. 195,-- CAN, 


Cases 958b—1219. 


the recognisance while the moncy so levied 
in part is in the hands of the sheriff, he must 
refund it to the party.— HARPER v. HAYTON 
(1829), 5 Man. & Ry. K. B. 305 5 ; 3 Man. & 
Ry. M.C.13; 8L. J.0.8. M. C. 129. 


——.]—-Where a party Sauall in recog- 
nisance to keep the peacc is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance; but the proceeding for that purpose 
must be by scire facias, as before the statute. 
—R. ve. West Ripinag oF YORKSHIRE 
Justices, Re THORNTON (1887), 7 Ad. & EI. 
583; 2 Nev. & P. K. B. 457; Nev. & P.M. C. 


958c. 





385; 112 E.R. 590; sub nom. R. v. WEST 
RIDING OF YORKSHIRE Justices, ku p. 


THORNTON, 7 L. J. M. C. 9. 


eaten :—Distd. R. v. Ely Justices (1855), 6 BE. & B. 

4 e 

958d. —-—- —-——.]--A party who had applied for 
a beer licence, under @ Geo. 4, ¢. G1, which 


was refused, appealed against the refusal 
tu the Oct. quarter sessions, & entered into 
a recognisance to try the appeal, abide the 
judgment of the ct., & pay such costs as the 
ct. might award. The appeal was dismissed ; 
& the ct. ordered applt. to pay custs to resp., 
* forthbwith.’”?’ <A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. ‘The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions. Which were held on the next Jan., 
payment was demanded of appit., who did 
not pay. On aflidavit of this, the sessions 
holden in Jan. estreated the recugnisance :— 
Held: the sessions had power to estreat the 
recognisance, & that process might be taken 
upon it neha? above Act.—R. v. Ly Justices 
(1855), 5 BE. & B. 489; 25 L. JIM. Col; 26 


ENGLISH AND Empire Diaest SUPPLEMENT. 


L. T. O. S. 57; 20 J. P. 116; 1 Jur. N.S. 
1017; 4 W. R. 6; 119 B. RB. 663. 
sai ig ike a Rawnsley v. Hutchinson (1871), L. R 
991. Add. Annotation :—Folld. R. v. Judge, Lax p. 
Isle of Kly Justices (1931), 100 L. J. K. B. 
350. 


991a. —-— --—- —-—_-———--.]—Though disobedi- 
ence to a Crown Office subpoena is contempt 
of the High Ct., disobedience to a subpoena 
from quarter sessions is not.—R. v. JUDGE, 
a p. Isuz or Exy Justices, [1931] 2 K. B. 
442; 100 L. J. K. B. 350; 1441. T. 647 ; 
95 J. P. 97; 47 T. L. R. 263; 75 Sol. Jo. 120; 
2909T, GR. 418, D.C. 


1001a. Power to alter sentence—-Prisoner absent. ] 
—A prisoner was sentenced by a Chairman 
of Quarter Sessions to three years’ penal 
servitude for attempted larceny. Subse- 
quently the Chairman sought to alter that 
sentence to one of two years’ Imprisonment 
witb hard labour, & instructed the clerk of 
tlhe peace to make the necessary alteration 
in the record, & the record was altered accord- 
ingly. There was no evidence before the ct. 
that the sessions had been adjourned to anv 
specified date. The purported alteration of 
sentence had taken place in the absence of 
the prisoncr:—Held: it being at least 
doubtful whether the Chairman had any 
power to make the purported alteration, the 
original sentence of three years’ penal 
servitude must be regarded as the sentence 
actually passed, &, as that sentence was not 
warranted in law, it must be reduced.— kK. 
v. Casey (1982), 28 Cr. App. Rep. 193, 
C1. A. 


1002a. Power to reduce charges:—To found juris- 
diction.|——Charges of sufficient gravity should 
not. be reduced merely to found the juris- 
diction of petty or quarter sessions, but 
should be committed to assizes.—-R. v. 
BeENNErr (1928), 20 Cr. App. Rep. 188, 
OE Ge 





Part XIII—Appeals from Courts of Summary Jurisdiction. 


1015. Add. Citations :-—-sub nom. HARRUP v. Bay- 
LEY, 6 1. & B. 218; 25 L. J. M. C. 107; 2 
Jur. N.S. 882; 110 E.R. $45; sub nom. 
R. vo. Harross, 4 W. R. 461. 


Add. Citation :-—2 B. BR. A 1335. 
Add. Annotations :—Refd. R. v. Edmonton 
Income Tax Comrs., Hz p. Thompson, [1929] 


1k. B. 220; R.v. Newport (Salop) Justices, 
Iz p. Wright, [1929] 2 kK. B. 416. 


1175a. \j--Where an information for a 
puniinal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
«a question of law, & in the event of its refusal 


1100. 
1170. 


aera me ne 


PART XU. SECT. 1,SUB-SECT. 2.—A. ; grant or refuse—36 Vict. c. 58, 8. 2.J— 
Ik. v. SAR anos (1881), 46 U. C. R. 


———~.}--1. 0. 


{ Pocock, TR. wv. 291 
ie cos (Ont.), (192714. D.L. R122: | were 
49 Can. Crim. Cas. 95.—CAN, 

PART XIII. SECT. 1, SUB-SECT. 4.—G. 1173 ii. 
st. Request for jury—Disrretion to | 





| PART XIII. SECT. 2, SUB-SECT. 2. — 


failed to appear.|—'The right of appeal 


the High Ct. has jurisdiction to compel it 
to do so.—R. vr. NEwrortr (SALOP) JUSTICES, 
hep. Wriaiur, (1929) 2 K. B. 416; 98 L. J. 
K. B. 655; 14) L. TT. 668; 03 J. PP. 179; 
45 T. L. 4.477; 73 Sol. Jo, 3845 27 L. G. R. 
518; 28 Cox, C. C. 658, J). C. 


Add. Annotation :—As to (2) Refd. Ry v. 
Newport (Salop) Justices, fa p. Wright, 
[1929] 2K. B. 416. 


1215. Add. Annotation :--Apld. R. v. Edmonton 
Income Tax Comrs., Ha p. Thompson, [1929] 
1k. B. 220. 


1219. Add. Citations :- 
Cox, (. C. 261. 


1176. 


-96 L. J. K. B. 493; 28 


given by Criminal Code, a. 7419, aguiust 
the dismissal of aon information or 
coroplaint does not oxist when the 
distnisysal is due to the complainant’s 


or informant’s fuilure to appear.— 
a). GHITTERMAN vv. RALPH, if928) 9 
Where complainant W. W. Rh. 631; 60 Can. Crim. Cas. 


282.—CAN. 
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elnnotution ¢ 


1229a. Appeal by clerk of urban district council-— 


1229. For existing paragraph & citations substitute 


the following :—- 


_ (1) Clauses (d) & (f) of Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 19), 
8. 31, have to be read together, & when so 
read, they allow of an appeal being brought 
to the Ct. of Appeal from the decision of the 
Divisional Ct. on a case stated by justices 
when leave to appeal has been given. 

(2) The recognisance required in the case 
of @ corpn. appealing by case stated from a 
decision of justices can properly be entered 
into by a duly authorised attorney doing so 
on behalf of, & binding the goods of, the 
corphn. A. recognisance entered into by the 


clerk of the corpn. in his own name & binding | 


only his own goods is insutficient.— LisyTon 
UrBAN Districr Councin vo. WILKINSON, 
[W27/ 1 WK. BL. S56: 96 L. J. I. Bo S832 137 
LT. 10; 915. Bo bt: 48 Po. R. 8263 71 
Sol, Jo. 295; 25 1. G. Ro Iss, CL A. 

Distd. Lawrence ro Martin, [FG28) 2 Ko. tod 


Recognisance entered into by clerk -— 
Validity.;— On the application of a clerk of 
an urban district council for a case to be stated 
for the opinion of the High Ct.. the clerk 
himself entered into the recognisanee con- 
dilioned to prosecute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1857 (¢c. 138).5.93. Ona preliminary objection 
at the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the council. so as to 
render their goods Rable. for the reason 
that the council had by resolution authorised 
the clerk to lay the original information &, 
if unsuccessful. to carry the proceedings 
further, & that the clerk ‘¢ duly authorised ” 
had sworn the information, & entered into 
the reeogmisance ‘oas principal’? : -fleld: 
the recognisance was wood, im that im fact the 


Vol. XXXIII.— Magistrates. 


1236a. 


1311. Add. 


Cases 1229—1316a. 


clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1875 
(c. 55), s. 259 to imstitute & carry oD any 
proceedings which the Jocal authoritv was 
authorised to institute, & the above words 
of authorisation were surplasage.— LAWRENCE 
o. MARTIN, (1928) 2 K. B. 454; 97 1.5. K. B. 
707; 139 L. 7.373: 923.P.112; 447.1, R. 
621; 261. G. R. 454. 


1236. Add. Annotation :—Distd. Marsland v. Tag- 


gart, [1928] 2 K. B. 447. 


-—- Death of one justice—Signature by 
surviving justices.|—A complaint was heard 
by three justices. who unanimously dis- 
missed it, but agreed to state a case for the 
opinion of the Iligh Ct. Before the case 
was stated one of the justices died, & the case 
was signed by the surviving two justices 
only :—Held : as the obligation of the Justice 
to sign the case was created by law & not by 
voluntary contract, & as his failure to fulfil 
that oblixzation was due to his death & not 
to any spontaneous act on his part, the 
Crown had jurisdiction to proceed with the 
matter.—-MARSLAND v. TAGGART, [1928] 2 
K. B. 447: 97 L. J. OB. B. 78735 189 L. T. 
92: 92 3. PP. TIS; 414 °'T. L, RR. 5435 26 
L. G. R. 377 3 28 Cox, C. C. 511, D.C. 


Annotation :-—Apld. KR. v. 
(Salop) Justices, Ka p. Wright, 
K. EB. 416. 


Newport 
[19240] 2 


1316a. Facts incorrectly stated—-Costs of restate- 


ment.| Where the justiees had in stating a 
case set forth the facts incorrectly & afler- 
Wards in pursuance of an order of the et. had 
restated the case, the et. made an order 
agaiust the justices to paw the costs of & 
oeeastoned by the restutement.- NpGk it. 
BHbpwarbs (1932), 48 Tob. Re Fo. DLC, 


PART XHI. SECT. 2, SUB-SECT, 4. —- 
B. (a). 

sw. clreeration gtring reasons for 
decisvan- Wihelher authorised.) Held 
an annerxation should uet be mude to 
vw otated case giving reasons for the 
decixton brought under review, there 
bejag no warrant for sueh an anne xa- 
tiouw im Summary Jurisdiction (seat- 
Jan) Act, PHOX.- CocKknenrs (*, 
GORDON, [1924] 5. C. CP) 87. SCOT, 


PART AIIl. SECT. 2, SUB-SECT. 4.- 


D. (a). 
coi. Criminal Cole, s THY- NStriel 
compliance thereeth--Necessty for | 


- Ip the absence af rules of ct. pro- 
viding otherwise, the tine for servings 
& filing a ease stated under sect. 765 
of the Criminal Code is three days 
from ats reeeipt as provided by seet. 
T61 (3) (c), & where it was possible to 
serve & file the ease within those three 
daya & it was net served or tied within 
that time the et. bas no jurisdrefion to 
hear the case.—-Lt. e. Exava. P1930} 2 
WLW. OR. b5rs ft Can. c. C. 955° 30 
Mun. Iu. Jt. 48.-- CAN. 


PART XUI. SECT. 2, SUB-SECT. 6. —A. 


1294 ji, --—-- Under TWreise .ict— 
Unauthorised intervoniion of justice. |-- 
A justice of the peace having intervened 
in a proseention under Excise Act by 
assuming to adjourn the trial on the 
non-appearanee of the palice niagis- 
trate before whotn the fofurmation was 
laid & who had issued # sunimons to 
deft. to appear before him, « couvietion 
made on the adjourned date of trial 
by another police magistrate, before 


Whom deft. refused to plead & to whose 
jurisdiction he objected, was quashed, 
sites said dutervention Was in direct 
Violation of seet. P34 of said) Act. 

Roo Py, PY28} 7 We OW. mR Age: 
40 Can, Crim. Cas. $86; 23 Alta. L. i. 
311.---CAN, 


sx. Ta ingeare as la adathority dt juris- 
detion of mayistrate-—-d as to manner 
La ithich authority erercised J—Upon vw 
metian to quash an information & 
procecdiugs taken before a police 
hiugisirate or justice of the peace, 
the et. may mquire as to his authority 
SN Jurisdbetion., AQ as ta whether tis 
pawers N authority were exercised in 
lich a manner © i such place or places 
as te bene his -aets within lis fuiria- 
Getion territorial & otherwise. Ree. 
ISPELL, JIVVS) 4 °D. Lb. Th. bees 40 
Can. Crim. Cas. of; 62 0. T. Re. bso, 
affd., (1929) 2 DLL. Wo 78250 4b Can. 
Crun,. Cas, 342; 63 O. L. Lt. 3s4.— CAN. 


sy. To set aside judyment -Irrelecant 
considerations introduced by maaistrate 
~=No opportunily given to applicant to 
erplain.}—BouwER v. Masonno (1928), 
49 N, LL. Rt. 62.—--S. AF. 


PART XII. SECT. 2, SUB-SECT. 6. —C. 


1301 vi. —----.}--R. vr. COWELL (1928), 
d0 Can. Crim. Cus. 381.—CAN, 

1301 vii. - J—R. vw. WIiGGins 
(1928), 50 Can. Crim. Cas. 103.—CAN. 

1301 viii. ----.] - TR. ev. Wn, (1929) 
PL. R38, 50 Can. Crim, Cas. 319. 
~- CAN. 


1301 ix. —- .t---ANSON 1. DARKER 
[1928] N. ZT. Re 490.--N.Z, 
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PART XIII. SECT. 2, SUB-SECT. 6. —D. 


1302 vi. — —.}-—-HK. rm. BociiLinn 
(CN. 8.) (1928), 60 Can. Crim. Cas. 18b.-~ 
C a 
Kk i me eo -] CSUTHERLAND $1¢, 
Smacu, [1028] S.C. (J.) 1.—SCOT. 


PART AIT. SECT. 2, SUB-SECT. 8.—A. 


sz. Leahelity of justioe---Repusal to 
Tredindle meelerval facts th ease stated. j-— 
The refusal of a justice of peace to 
Inelude in uo stated case important 
facts & points found or raised before 
hitu beld to he arbitrary & unreasen- 
abde, A, therefore, he was held lable 
for the costs of an appheation to the ct. 
on behalf of the prosecution to require 
hin to do so, although before the 
application eame an for hearing u 
further case was stated by the justice 
which covered the ground as requested 
by the appet.—R. er rel, DONALD &. 
TROMPSON (Sark.), (1920) 2 W. OW. RR, 
ots 62 Cun. Crim. Cas, 13.-- CAN. 


PART XIII. SECT. 3, SUB-SECT. 3. -— 
A. (Bb) i. 

1350) iv. ---- «ft -An appeal owas 
fake frown a sammary convietion on 
the vround that the conviction was 
bad oan that the eosts directed to he 
paid by the accused were not fixed & 
that fhe person to whom they were to 
be paid was not pamed. After hearing 
arziiment on each side of that question, 
the county et. Judee quashed the con- 
vietion for said) reasous.  Phereatter 
an order of qiaaudamas was obtained 
dirceting the county ef. Jude to hear 
& determine the appeal an the muerits 
notwithstanding ans defect ino the 


| 


Cases 1876—1998a. ENGLISH AND Empire Dicrest SUPPLEMENT. 


1876. Add. Annotation :—Consd. 
County Council, Ez p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


1393a. 


conviction. From that order the 
accused appealed :--Zield: the appeal! 
should be allowed without costs & the 
order of miandamus vacated.—R. vt. 
STunsBsS, Fee Gross, (1930) 2 W. W. TR. 
219; sub nom. Re GRoss, 4 D. L. h. 
299: 63 Can. C. C. $84; 39 Man. 
L. Kh. 1; reveg., [1930] 3 D. L. RR. 404 ; 
1 W. W. R. 902; 53 Can. C. C. 175.— 
CAN. 


PART XIII. SECT. 3, SUB-SECT. 3.— 
A. (b) ii. 

1380 i. Jurisdiction declined.) — A 
mandamus goes where a person having 
a jurisdiction to exercise declines to 
exercise it because of his decision on a 
preliminary question which does not 
go to the merits of the case as regards 
eitber the facts or the law. On the 
opening of an appeal from a conviction 
by a magistrate for a breach of sect. 
176 (e) of the Excise Act, applt. 
objected that the Crown had not filed 
in the ct. appealed to a transcript of 
the evidence taken in the police ct., 
& had made no attempt to order that 
it should be so filed. The county ct. 
judge adjourned the hearing of the 
appeal & ordered the Crown to file the 
depositions ; the Crown having failed 
to do 80, he allowed the appeal & 
quashed the conviction. The Crown 
then applied for a mandamus com- 
manding the judge to enter con- 
tinuances of the appeal, hear the 
charge & the witnesses ou which the 
conviction was made, & make a 
decision thereou :—Held: the man- 
damus asked for should be granted.— 
R. v. PoCHREBNY, [1930] 1 W. W. R. 
139; affd., (19380) 1 W. W. R. 688; 
53 Can. C. C. 163; 38 Man. L. RR. 39s. 
—CAN. 


PART XIII. eer 3, SUB-SECT. 3.— 


sa. 7'0 make order for detention of sus- 
pected person-—Order refused on grounds 
unsustuinable in law—Offer to state 
case. }-~Where an appin. has been made 
to a district justice for an order under 
Iublic Safety Act, 1927 (No. 31 of 
1927), s. 16 (2), for the detention of a 
person suspected of an offence under 
the Act, & the district justice refuses 
to make the order on grounds unsus- 
tainable in law, mandamus lies, not- 
withstanding that the district justice 
has offered to state a case for the High 
Ct., a case stated not being equally 
convenient & effective in the circuin- 
stances. —A.-G. wv. M'BRIDE, [1928] 
J. It. 451.—IR. 


PART XIII. SECT. 4. 

L(p. 429) i. Trrequtarity in trial 

-At request of appellant.|—Where an 
alleged irregularity in the course of a 
trial, viz., in the taking of a view by 
the magistrate, had been brought 
about at the express request of appit. 
he was held to have no just ground of 
complaint.— R. ov. Cox, [1929] 2 
D. lL. R. 7853; 1 W. W. Tt. 5423 51 
Can. Crim. Cas. 203; 41 B.C. kK. 9.-—- 
CAN. 

bb (p. 430) i. —- -.1- Justices of the 
peace & police magistrates cannot give 
themselves jurisdiction by erroncously 
& capriciously deciding preliminary 
points contrary to all evidence. 
Ghildren’s Protection Act, BR. 8S. N. b., 
4927, defines a child as a * boy or 
wirl actually or apparently under 
nixteep yeurs of age.” Where the only 
evidence of the ave of a girl before a 





police mugistrate was a statement by 
the girl berself that she did not know 
her age, but thought she was sixteen : 
—Held: the police Inagistrate acted 


-Mandamus will issue to justices 


R. v. London 


who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 


practice not to hear such cases on the ground 


without jurisdiction in finding that 
she was @ child under sixteen years of 
age, & his order & all proceedings 
before him were quashed.—I. v. 
LIMERICK, Ex p. QUEENS COUNTY 
(1928), 54 N. B. R. 467.—CAN. 


bb (p. 430) ii. —--— Jurisdiction in 
fact existing— Magistrate misdescribing 
himself.J--R. ov. MULLINS, no 
sce (1930), 54 Can. C. C. 118.-— 


hh (p. 430) i. Probability of 
prejudice.|j—Whcere a legal practitioner, 
having wo direct interest In a local ct. 
action, on the morniug on which jude- 
ment in the action was to be delivered, 
discussed the action with one of the 
justices who heard the action, & made 
certain statemnents caleulated to pre- 
judice him against one of the parties :— 
Held: an order in the nature of a writ 
of certiorari should be granted removing 
tho hearing of the action into the 
Supreme Ct.—BURKE v. STAEHR, He 
ADELAIDE LOCALCOURT ACTION (1927), 
Ss. A. S. R. 180.—AUS, 


hh (p. 430) il. —-——- ~——.]}—EHa p. 
BOEHNER (N. 8.) (1929), 52 Can. Crim. 
ae 412; [1930] 1 D. L. R. 662.— 

kk (p. 430) i. —— Sufficiency of 
record—wNot clear whether accused ques- 
tioned as to having defence.J-—R. v. 
McGILt (N. S.), [1930] 1 D. L. R. 961; 
1M. P. R. 85; 52 Can. Crim. Cus. 397. 

kk (p. 430) ii. Failure to hear 
evidence.|}— FITCHITT v. HRENO, E1t- 
CHITT v. SORECK, [1929] 1 W. W. R. 





~ 





737; 51 Can. Crim. Cas. 229; 23 
S. L. Tt. 622.—CAN. 
kk (p. 430) iii. ---— Witness im- 


properly sworn.J—R. v. CUMMINSKEY 
(1930), 54 Can. C. C. 306.---CAN 


h (p. 431) i. Absence of juris- 
diction.}-—-The ~ Nat Bell’’ case does 
not have the effect of depriving an 
appct. for habeas corpus with certiorari 
in aid fromm proving dehors tho record 
that the magistrate had no jurisdiction 
to convict him.—h. v. HkNbDrRsON 
(B. C.), [1929] 4 D. L. R. O84; 2 
W. W. RR. 209; 52 Can. Crim. Cas. 82. 
—CAN. 

h (p. 431) ti. ~-—.]-—-While Iter v. 
Nat Rell Liquors, Ltd., holds that, if 
the jurisdiction of the magistrate is 
conceded, then the formal conviction 
is conclusive & excludes from con- 
sideration on certiorari the sufficiency 
of the evidence supporting the con- 
viction as to the facts alleged therein, 
yet the decision does not go so far as 
to prevent the receipt of extrinsic 
evidence to show that an accused 
person pleading not guilty in a ct. 
with limited territorial jurisdiction 
was deprived of the right to have it 
established in the course of the evidence 
as a condition precedent to the 
excrcise of the jurisdiction that the 
charge was one triable in the ct. pur- 
porting to deal with it.—R. v. GUSTAF- 
BON (HK. C.), {19291 3 W. W. . 209; 52 
Can. Crim. Cas. 151.-~-CAN. 

h (p. 431) iii. -}—Two orders 
were made by police magistrates 
directing confiscation of certain parcels 
of intoxicating liquor which had been 
seized by Hquor inspectors for alleged 
contravention of the Liquor Control 
Act. Upon motion to quash the 
orders :—-/ield: the judge had no 
jurisdiction to inquire whether there 
Was evidence to support the orders or 
whether the magistrates had mis- 
directed themselves in considering the 
evidence.—Re WiINnbDsoR ‘TERMINAL 
WAREHOUSE & ‘TRANSPORT Co., LTD., 


20 





that the county ct. is a more suitable tribunal. 


{1929] 3 D. L. R. 926: 52 Can. Crim. 
Cas. 38; 3 O. L. R. 630,.—CAN. 

h (p. 431) fv. .J}—In re COLLEGE 
OF PHYSICIANS & SURGEONS & Manoop, 
[1929) 4 D. L. R. 123; 2 W. W 
461; 24 Alta. L. R. 219.—CAN. 


h (p. 431) _v. --—While Rez 
v. Nat Bell Liquors, Ltd., [1922] 2 
W. W. KR. 30, holds that, if the juris- 
diction of the magistrate is conceded, 
thon the formal conviction is con- 
clusive & excludes from consideration 
on certiorari the sufficiency of the 
evidence supporting the conviction as 
to the facts alleged therein, yet the 
decision does not go so far as to prevent 
the receipt of extrinsic evidence to 
show that an accused person pleading 
not guilty in a ct. with limited terri- 
torial jurisdiction was deprived of the 
right to have it established in the 
course of the evidence as ao condition 
precedent to the cxercise of the jurls- 
diction that the charge was one triable 
in the ct. purporting to dea] with it.-—— 











kt. v. GUSTAFSON (B. C.), [1929] 3 
WwW. W. RR. 209; 62 Can. Crim. Cas. 
15].—CAN. 

k (p. 431) i. Reference to re- 


pealed Act--Offence in fact committed.) 
—Where a couviction is attacked on 
certiorari on the ground that the Act 
referred to therein & on which it. pur- 
ports tu be based had been repealed 
at the time when the offence was 
alleged to have been conunuitted, then 
sect. 1124 of the Criminal Code requires 
the judge who hears the application 
to peruse the depositions & determine 
the guilt of the accused, & if ho is 
satistied that the offence actually 
alleged im the conviction has been 
committed or if the depositions show 
that an offence of the nuture described 
in the conviction has been comuitted, 
the conviction should not be held 
invalid. Sect. 1124 should not be 
applied, however, unless the judge is 
satistied of the guilt of the accused 
beyond a reasonable doubt.-—-R. vt. 
Loo Yir Yin, (1930] 1 W. W. R. 351: 
63 Can. C. C. 38; 42 B.C. R. 377 — 
CAN. 

mm (p. 431) 1. Application to 
speedy trial.jJ-—h. vw. OPUNEwW & Smiri 
(1931), 56 Can. C. C. 379.—-CAN. 

nn (p. 431) i. Order for main- 
tenance—-Attack on original committal 
order,.)}—-W here the judge of a Juvenile 
Ct. bas admitted as evidence a com- 
mittal order made under Child Wolfare 
Act & regular on its face, & has used 
that order as the basis for making a 
maintenance order against a munici- 
pality & the municipality has not 
availed itself of its right of appeal, the 
Ct. of Appeal should not allow an 
attack to be made on the original 
order on a motion to quash the subse- 
quent order as made without Juris- 
diction. —RURAL MUNICIPALITY OF 
COLDWELL v. CHILDREN'S AID Socrgery 
OF Sir. ADELARD, [1929] 1 D. L. RB. 
909; 1 W. W. it. 333; 51 Can. Crim. 
Cas. 180; 38 Man. L. R. 31.—CAN. 

nn (p. 431) ii, -—— Hailure to hear 
evidence Nature of evidence not 
be — disrlosed.jJ---YORKE v. MicHAs, 
f1930) 2 W. W. RR. 62; sub nom. It. v. 
Miciras, 53 Can. C. C. 250; 248. L. R. 
414.- --CAN. 

ddd (p. 431) i. }— Before a 
judge can substitute a conviction for a 
magistrate’s conviction which on being 
removed on certiorari he holds to be 
invalid he must be satisfied beyond a 
reasonable doubt & from a perusal of 
the deposition as his only de that 
the accused has been guilty of an 
offence of the nature described in the 
invalid conviction. Where he is not 











L. G. R. 120, D. C. 


so satisfied the conviction must be 

uashed: there is no provision in the 

ode warranting the remitting of the 

case to the magistrate for rchearing.— 

R. ex rel. ae v. WESTERLAND 

te: ({1929] 3 W. R. 408; 52 
rim. Cas. a —CAN. 


ddd (p. 431) fi. ——--.]|—R. ». GLOVER 
(1930), 53 Can. C. 0. 222.—CAN. 


sc. Order for return of depositions, }— 
Where a magistrate causes depositions 
to be taken by a stenographer, oP: 
pointed by himself pursuant to the 
authority given him by sect. 37 of 
Summary Convictions Act, R. 8. B. C., 
1924, & the depositions are ordered 
to be returned on certiorari, the 
depositions or transcripts must be 
deemed to be in the custody or power 
of the een eer tar —R. v. Wona YORK 
(B. O.), [1929] 3 W. W. R. 199; 52 
Can. Crim. Cas. 196; revsd., [1930} 1 
ener Beene 2D. L. BR. 552: 53 
Can. C. C sub nom. Re JOHNSTON, 
42 B.C. Re at —CAN. 


ad. Extension of time for.+—R e€ 
BROWN, 11931] 3 D. L. R. 205.—CAN. 

sp. Costs—Motion unopnosed «& 
misconduct not shown.|—Re MURPITY 
(1931), 2 M. P. It. 440.~—CAN. 


PART XIII. SECT. 7. 


{ (p. 432) i. To first sitlings in 
county where conviction took place.)-—— 
R. v. FRASER, [1928] 1 D. L. R. 8033 
49 Can. Crim. Cas. 189.—CAN. 


kk (np. 432) i. -—— V'0 what sittings 
applicable.|-—W here notice of an appeal 
governed by sect. 750 of the Criminal 
Code is duly given for the proper 
sittings of the ct., the ct. has juris- 
diction to enter & hear the appeal at 
any time during the sittings, & if it is 
not centered or heard at that sittings 
the ct., is without jurisdiction to con- 
gor it at a surance sittings.—R. 





REKU a {1930) 1 W. RR. 669; 
53 Can. C. CL. 199; ; 24 Mite L. 2. 431. 
— CAN. 

eee (p. 132) i. - --— After payment of 


Jine —Whal amounts to payment.j—On 
an appeal under Suinmary Convictions 
Act, R. 8. B. C., 1924, from a con- 
vietion for a violation of Motor Vehicle 
Act, under which a fine was imposed : 
—ITeld: on the facts the amount which 
had been paid by the accused following 
his conviction had been paid, under 
the alternative method mentioned in 
sect. 78 (¢) of the former Act, as a 
deposit of a sum sufficient to cover 
the sum adjudged to be paid together 
with the further sam which the justice 
deemed sufficient to cover the costs of 
the appeal; &, therefore, the objection 
that since applt. had paid the fine 
imposed the ct. was without juris- 
diction to hear tho appeal should be 
overruled.— R. v. Tarnot, [1930] 3 
W. W. R. 2993 affd., [1931] 3 D.L. R. 
676: 1 W. W. R. 662; 55 Can. C. C 
364; 43 B.C. lh. 485.---CAN. 


eee (p. 432) ii. From decision of 
judge in chambers on case stated.|-—R. 
oa (1930), 54 Can. C. C. 372.-- 


hbh (p. 432) 1. —— Findings of 
fact.|-—R. v. BELLMAN (Ont.) (1925), 
45 Can. Crim. Cas. 145.—CAN. 

hhh (p. 432) ii. Where conviction 
within fourteen days of next sitting of 
appeal cmurt.}—R. v. NORMAN (1923), 
49 Can. Crim. Cas. 405.—CAN. 

hhh (p. 432) ifi. ———.]-— FR. v. 
NE (1924), 49 Can. Crim. Cas. 
a 389. — CAN. 














Vol. XXXIUI.—Magistrates. 


—R.v. KENT JJ., Ex p. TRIPLOW (1927), 1387 1409. Add. Annotation :—Refd. R. 
L. T. 25; 9135. P. 38; 43 'T. L. BR. 227; 25 


Cases 1393a—1409. 


v. London 


County Council, Hz p. Entertainments Pro- 


tection Assocn., Ltd., [1981] 2 K. B. 215. 


hhh (p. 432) i —.jJ—--R. v. 
WENN rags). 49. Can. Crim. Cas. 401. 
—CAN. 


bhh (p. 432) v. —— Hageiianttk of— 
After expiration of fixed neriod.}--—R. 
v. BOUTILIER (1928), 50 Can. ‘Crim. Cas. 
186.—CAN. 

sv. Who may appeal—Under Crim- 
inal Code, 8. 149, }—R. v. Hicks, (1926) 

1 Ww. We Rs 182; 46 Can. Crim. Cas. 

aaaa i. To nearest court—How 
nearest court ascertiined.}—R. v. HOLT 
(1925), 46 Can. Crim. Cas. 40; 36 
B.C. R. 391 ; [1926] 1 W. W. BR. 47.— 





aaaaii. S.P.R.v. CANADIAN ROBERT 
Aer Ps re Lrp. (1926), 37 B. C. R. 


dddd@ i. —— ——~.]—-R. _ v. MoLat- 
CHEY, Hz p. STEWART (N.B. J [1926] 2 
D. L. R. ; 45 Can. Crim. Cas. 
293.—CAN. 

dddd ii. ~—— No power to set 
aside oun decision.}—R. v. MARTI- 
NELLO, [1931] 1 D. L. R. 9893 58 
Can. C. C. 43 : 2 M. P. R. 452.—CAN. 











dddd iii. T'o order new 
trial.) —AMHERST v. COUISON, {1932] 
21). L. R. 670.—CAN. 





o (p. 433) i. ** Nearest to place 
where cause of action arose ’’—Proof of 
nearness.J—R, v. ZARELLI & NEWELL, 
{1931] 2 W. W. Rf. 108.—CAN 


(D- 433) i. Nature of —W hether 
trial de novo.|-—R. v. LAURIENTE, [1928] 
3 W. W. R. 265.—CAN. 


p (p. 433) ii. ——- Duty of court—-To 
consider findings of magistrate. }—R. v. 
rity de ee S.) (1929), 52 Can. 

















p (p. 43 2 qt. 

GILES (1930), 55 Can. C. C. 76; 2 
NM. P. R. 447.—CAN. 

Pp (p. 433) iv. —- ——.,]J-—Rh. 

Ayr. (1930), 55 Can. C. C. 167 ; 2 
M. PP. KR. 486.—CAN. 

Pp (p. 433) v. —-- -——— —.}—R. 
v. OICKLE, (1931] 3M. P. Kh. 447; 55 
Can. ©. C. 14! es 

anh 433 —— ——-,]-—R. 

GILES (] 30). 55 Can. C. ©. 76; 2 
M. P. li. 447.—CAN. 

p (p. 433) vii. —-- - No right to jury— 
1900 (N. S.), c. 44.]-—R. v. LAWRENCE 
(1930), 53 Gan. C. C. 172; 1M. P. R. 
102.—CAN. 

bb (p. 433) i Jurisdiction. }— 





On an appeal from a summary con- 
viction under Criminal Code it is com- 
pliance with the conditions of appeal, 
& not proof of such compliance, that 
gives jurisdiction to the district ct. 
to hear the appeal; therefore, so long 
as the case is properly kept alive by 
adjournments said proof may be made 
at any time, &, thereupon the ct. will 
be justified in exercising the juris- 
diction thus shown to exist.—kh vv. 
HOLAYCHUK (Alta.), [1929] 1 D. L. R. 


706; 1 W. W. RR. 2785; 51 Can. Crim. 
Cas. 98, —CAN. 

dd (p. 433) i. ——~ Ontario—Offence 
punishable on summa conviction— 
Appeal does not lie. » vw. MARTIN 
(1931), 55 Can. C. C. 325.—CAN. 

ee (p. 433) i, ——- —— Over sen- 


tence.)—R. v. SkrBo, [1931) 1 W. ow. R. 
207; 55 Can. C. C. 124; 38 Man. L. lt. 
355.—CAN. 

ee (p. 433) ii. —— As to de- 
positions taken before magistrate.}— Rh. 





v. CRUIKSHANKR (1930), 53 Can. C. C. 


184; 1M. P. R. 394.—CAN. 


21 


ge (p. 433) i. —— j—On an 
appeal from a conviction founded on 
an alleged plea of guilty, it is open to 
accused to raise the point that ho did 
not, in the true legal sense, plead 
guilty to the information or complaint 
prefcrred against him, since be did not 
understand the nature of the charge & 
pleaded guilty in ignorance.—R. v. 
OLNEY (B.C.), [1926] 4 D. L. RR. 869; 
[1926] 3 W. W. R. 273; 46 Can. Crim. 
Cas. 196. paw 





gg (p. 433) ii. —---- ——- F 
GALSKY, aay ‘, Ww. W. R. 47535 
Can. C. GC. 330.— CAN. 

ge (p. 433) ili. Discretion of yuage 

o allow withdrawal of ge }-Ar p. 
apes hoa 288. R.N.S. R. BIG: : 
45 N.S. R. W.N. 118. —AUS. 


v. 
55 





bh (p. 4 $3) i, ----- ---—— In favour of 
Crown. IT. v. GILES, Fla 3D. L. It. 
273; 53 Can. C. C, 248.—- CAN. 

bbb (p. 433) i. Right of Crown 





to estreat bail bond.J—-On an applica- 
tion to estreat a buil bond given to 
secure payment of costs on an appeal 
from a summary conviction to which 
Part XV. of the Criminal Code was 
applicable, which bh a was (dis- 
missed with costs & the costs subse- 
quently taxed :-—Held: the Crown 
was cntitled to an order estreating tho 
recognisance & directing that it be 
onforced against the bondsrmen.—It. 


v MATHESON & MaAbdmR, [1930] 1 
Ww. W. RR, 609 ; 53 Can. C. C, 228; 
24S. L. lt. 577.-—CAN 


sw. | ocehponciient of appeal -—Grounds 
or granting.|—R. v. Comyrow, [1926 1 

.L. R. 623: 45 Can. Crim. Cas, 172; 
36 B. CG. R. 435.—CAN. 


sx. Appeal to Division Court—From 
conviction tmposing fine dd ae Fas 
ment.)---Re RR. v. KNOWLES (Ont.) 
(1929), 52 Can. Crim. Cas. 377.—CAN. 


sy. On case stated.|-—Under the 
combined operation of Summary Con- 
victions Act. of Ontario, R.S. O.. 1927, 
gs. 3, & sect. 761 of the Criminal Gode of 
Canada, an appeal upon a stated case 
Jies froin a conviction by 4 magistrate. 
The forwin for hearing the appeal is 
the Div. Ct. of the AppeNate Division. 





-—-R. om Rep Ling, Lrp., [1930] 2 
D. I. Tt. 149; 53 Can. C. C. 47; bh 
©. T.. IR. 11.—CAN. 


sz. Payment of fine under protest—- 
Riight to appeal preserved.J—R. 1. 
McGin. (B. C.) (1929), 52 Can. Crim. 
Cas. 141.—CAN, 

sa. Powcrs of appellate court—-7'o 
recall witnesses called in inferior court. } 
-—-On an appeal under the provisions 
of the Justices Act, 1921, the judge 
upon the hearing of the appeal, has 
power in a proper case & in the 
exercise of a judicial discretion to take 
further evidence, & for that purpose to 
order that the witnesses called in the 
lower ct. be recalled & examined in his 
ee —-~HUNTER v1. WALSH (1928), 

. A. S. R. 336.—AUS. 

sd. ——— No power to amend sentence 
already served.jJ-—li. v. CHRISTOPHER 
(1931), 56 Can. C. C. 388; 2M. P. R 
439,—CAN. 

sg. Informant admitting perjury-— 
Conviction quashed.|—R. v. Lm BRETON 
(1927), 54 N. B. It. 580.—CAN. 


PART XVII SECT. 3, SUB-SECT. 1. 
8s). Payment of fine under protest.}— 
The payment of a fine ** under pro- 
test ” is improper, because fines can 
not be paid in that way.—Rh. rv. 
So LEBEASD (1928), 43 B.C. RR. 2t7.— 


1607—1718a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part X!1V.—Appeals from Quarter Sessions. 


1607. Add. Annotation :—Apld. Piper v. St. Mary- 
lebone Licensing JJ., [1928] 2 K. B. 221. 

1622a. Proper heading.]—-In a case of D. v. P. the 
appeal was by resp. The case was headed 
& set down as P. v. D. 

AVoryY, J., said that the rule was that, as 
the parties were at quarter sessions, so they 
remained. The present case ought to have 
been headed between ‘'D. & P., resp.”-— 
PRACTICE Noty (19380), 47 T. L. R. 168. 

1622b. Amendment—-With consent of parties. |—- 
Under Quarter Sessions Act, 1849 (ec. 45), 
s. 2, itis competent for the parties to consent 
to an amendment or alteration of the special 
case subject to the approval of the ct. The 
special case before the Court. of Appeal was 
adjusted before the recent decisions of the 
House, & did not afford sutficient information 
of the exact nature of the uses to which the 


hereditament was put, & a further statement | 
was asked for by & supplicd to the House.— | 
GREEN, [1932]! 


Toocoop & Sons, Lrp. vw. 


A. CO. 663 ; 101 L. J. K. B. 453 5 147 L. T. 201; 
96 J. P. 249; 48 T. L. R. 468; 76 Sol. Jo. 
458; 30 lL. G. R. 361, H. L. 

1622c. Grounds for—-Appeal to House of 
Lords.}—-T'oocoop & Sons, Lrp. v. GREEN, 
No. 1622b, ante. 


1645. Add. Citation :—1B.R. A. 549. 


1656. Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 


1676a. --—-—- For further information-—Order not 
appealable.]—— The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supremne Court of Judicature 
(Consolidation) Act, 1925 (c. 49).—SovuTuH- 
WARK REVENUE OFFICER v. HOE (I.) & Co. 
(1930), 1438 L. T. 544; 94 J. P. 170; 46 
T. L. R. 528; 281. G. R. 446; (1926-31), 2 
B. R. A. 728. 





Part XVI.—Appeal to Court of Appeal. 


1713a. Right of appeal with leave.|- Ju:yToN UrBAN DistRicr COUNCIL vu. WILKINSON, No. 1229, ante. 


Vol. XXXII. Oases 14—148. 


MALICIOUS PROSECUTION AND PROCEDURE. 


Part |.—Distinguished from Trespass and 


14. For existing citations read 


MAGNAY v. Burt (1843), Dav. & Mer. 652; 


False Imprisonment. 


appeal, sub num. MAGNAY v. Bort, 5 Q. B. 


sub nom. BIRT v. MAGNAY, 7 Jur. 1273; on 


Part Il!.—Malicious Abuse 


—-—~ Omission to pass money through 
court.|—An order was made against pltf. 
in a county ct. committing him to prison, 
but was suspended so Jong as he paid £1 a 





100a. 


month into court. Deft., 


ereditor, asked him to pay him the £1 direct, 
& promised to pass it through the ct. 
paid the deft. the money, but deft. did not 
Pitf. having been 
imprisoned was held entitled to damages.— 
CHAPMANN tv. MORLEY (1891), 7 'T. L. R. 257. 


pass it through the ct. 


101a. --—— No detention—Bail given.|—In an 

action for a malicious arrest, pltf., in order to 
averment in his 
that he had been arrested, proved the writ ; 
the warrant ; that the officer sent a messenger 


support an 


the judgment 
Pitf. 


381, Ex. Ch. 


of Civil Proceedings. 


to him, informing him that he had such a 
warrant, the messenger not having it then 
with him, & desiring him to give bail; that 
he sent: word that he would on the following 
day; & that he accordingly did so, giving 
w bail-bond at the officer’s house; but never 
being actually detained :—Held: these facts 
did not amount to an arrest; &, therefore, 
the averment was not proved.-—-BEkRY v. 
ADAMSON (1827), 6 B. & C. 528; 9 Dow. & 
Ry. K. B. 558; 


108 KE. R. 546; sub nom. 


BERRY v. SEMPRONIUS, 5 L. J. O. S. K. B. 


215. 


Ap 


declaration, 464. 


20; 


Annotations :—-Consd. George v. Radford (1828), 3 GC. & P. 
Id. Reece v. Griffiths (1829), 5 Man. & Ry. K. B. 
120; Amor v. Blofield (1832), 9° Bing. 91; 

Pilling (1834), 2 Cr. & M. 374. Refd. Brown v. Chapman 
(1848), 6 C. B. 365. : 


ates v. 


Part 1V.—-Essentials to Action. 


148. Add. Annotations :-—Apld. Morriss v. Winter 
(1929), 45 T. lL. R.643; Refd. Copper Export 


PART I]. SECT. 1. 


20 i. General rulejJ-—TVhe definition 
of ‘S prosceution ” is not confined to 
procecdings before a magistrate ov a 
erimninal ct. The proceedings relating to 
the granting of sanction to prosecute, 
though they may not lead to imposition 
of fine or imprisonment, render the 
person charged liable to fine or im- 
prisonment, &, therefore, come within 
the meaning of the term “ prosecu- 
tion.’’-- RABINDRA Naty DAs 4%. 
JOQENDRA NATH DEB (1928), I. L. KR. 
56 Oale. 432.-- IND. 

20 ii. ——.J—A prosecution exists 
when a ocriminul charge is  miade 
before a judicial officer or tribunal.- - 
NAQGENDRA NATH KAY ov. BASANTA 
Das Barrkaaya (1929), I. L. it. 57 
Cale. 25.—IND. 

33 il. --~—~---,]-- -A suit for damages 
for malicious prosecution cannot pro- 
coed when the proceeding alleged to 
give rise to the cause of action had 
cuded in the dismissal of the complaint 
under Cede of Criminal Proceedings, 
1898, 8s. 203, & no process had been 
fsxued against. pltf., & the mere fact 
that pltf. had cross-oxamined the 
witnesses for complainant cannot alter 
the character of the proceedings.— 
SULHAG CHAMAR v. NAND LAL SAHU 
(1928), I. L. R. 8 Pat. 285.— IND. 


PART II. SECT. 2, SUB-SECT. 2. 

40 iii, —-——.)]--In any country where, 
as in India, the prosecution is not 
private, an action for malicious prose- 
cution, in the most literal sense of the 
word, cannot be raised against any 
private individual. Kut giving in- 





| 
| 
| 
| 
| 
| 


Assoen. 


formation to the authorities, which, 
naturally, leads to prosecution, is just 
the same thing.—-NAGENDRA NATIT 
RAY vw. BASANTA DAS BATRAGYA (1929), 
I. li. R. 57 Cale. 25.—IND. 


PART II. SECT. 3, SUB-SECT. 1. 


74 i. Who may bring action.) —Tbhere 
is no such thing as a joint cause of 
action for damages for malicious 
prosecution.-~LEARY & DUPPERON %. 
McGuHEL (Sask.), {1929} 2 D. L. 
201; LW. W. RR. 228,.—CAN. 


PART Ill. SECT. 1. 


78 vi. —--—.}--RAMA Row v. SOMA- 
RUNDLRAM ASARY (1927), J]. L. RR. 51 
Mad. 642.—IND. 


PART IV. SECT. 1, SUB-SECT. 1.—A. 


1214 ii. ---—~ ——~ .]— Pltf. must. prove 
that he was innocent, & that his 
innocence was pronounced by the 


tribunal before which the accusation 
was made. Where a nolle prosequi is 
entered, although it establishes that 
the procecdings terminated in favour 
of pltf., it does not establish his 
innocence.—RicH ». FORMAN (1927), 
29 W. A. L. R. 13.—AUS. 


PART IV. SECT. 1, SUB-SECT. 1.-- 
B. (a), 

183 ix. ——.J—-On the trial 
of an action for malicious prosccution 
the question whether plitf. was innocent 
or guilty of the criminal charge of 
which he complains is still open &, 
consequently, where the case is one in 
whieh all the facts resulting in that 


23 





Inc. a Mersey Docks 
Board (1982), 48 Toa. R. 542. 


| 


Harbour 


charge were within the knowledge of 
the two purties, a finding in the civil 
action that ptf. was really guilty, not- 
withstanding his acquittal, necessarily 
determines in favour of deft. the issue 
Whether there was reasonuuble & prob- 
alle cause for the laying of the criminal 


charge. -MmbkR ot. vor, [193i] 1 
D.L. R. 45383) [19380] 3 W. W. RR. 551: 
2ZoeSLL. Ro. CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 


di. Discontinuance of proceedings. |— 
DALLING v. MCKENDRICK (P. EK. I.), 
{1926] 2 D. L. R. 909.-—CAN. 


PART IV. SECT. . SUB-SECT, 1. 


182 xvi. - --.]) —- METCALFR 
STEWART. [1930] 1 D. lL. R. 1001; 
B. C. Th. 96.- CAN. 


v. 
42 


PART IV. dae 7 ical 1.— 
. (a). 

205 xi. ——.]--JIn a suit to recover 
the price of guods sold, goods in a store 
were seized under an crder of attach- 
ment. The suit failed as against A. F., 
who claimed to be the owner of the 
business, & the order of attachment 
was dissolved. A. F. then brought 
action for damages :-—~Held : the action 
was not maintainable either for 
maliciously suing ont process, because 
of the absence of malice & the existence 
of reasonable & probable cause; or 
for trespass, because, even assuming 
A. F. was the owner of the goods, 
as to which the ct. was not. satisfied, 
the seizure was under a valid attach- 
ment order.--FEINSrEIN wv. PAULIN- 


Cases 574—586. 


Part V—Evidence. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


574, Add. Annotations :—-Refd. Campbell v. Pollak, [1927] A. C. 732; Martin v. Benson, [1927] 


1K. B. 771 


Part Vil—Pleading and Practice. 


586. Add. Annotation :—Refd. La Radiotechnique v. Weinbaum (1927), 137 L. T. 638. 


CHAMBERS ee Lrp., (1921]1 W. W. R. 
554: 59D. L. RR. 605.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 


230 i. Acting without just cause or 
excuse.J--MANNING 1, NICKERSON 

(B. C.), (19271 3 D. a ie 728; [1927] 
spe ae R. 623.—CA 


ermine | jomemee 


ee CLEMENTS 
alta, ), 11927} 3D. Ll. R. 716.—CAN. 

230 iti. — --—.]}—Govt. Liquor Act, 
R.S. B.C. 1924, c. 146, bas not changed 
the law with respect to malicious 
prosecution. Where in an action 
agninst a chief of police for malicious 
prosecution because of his applying 
for & the cxecution of a search warrant 
issued under sect. 73 (1) of said Act. 
the most charitable view that could 
be taken of his action was under the 
information given him by his informant 
he was requested to investigate &, 
instead of making a proper investiga- 
tion, he immediately applied for the 
warrant, it was held that sald view 
coupled with the finding already made 
of an ubsence of reasonable & pro- 
bable cause would support a finding of 
malice.—GRADY & GRaDy v. DEVITT, 
(1928) 1 W. W. lt. 924.--CAN. 

230 iv. —--—.]}—-NICKERSON v. MAN- 
NING, [1928] 3 D.. R. 494; [1923] 
S.C. R. 91.--CAN. 

241 vi. -~—~—.}—HENDERSON  v. 
BAILLEUL, [1927] 3 D. L. HR. 374; 
11927] 2 W. W. R. 197; 36 Man. L. HK. 
519.—CAN. 

241 vii. —— .}-—-Deft. took proceed- 
ings against pltf.. his mother, under 
Lunacy Act, 1898, s. 4, eharging her 
with being a person deemed to be 
insane waudering at. large. A warrant 
was issued & she was arrested, but upon 
being brought before u magistrate she 
was discharged. She then brought. an 
action for malicious prosecution. Deft. 
admitted that he was not justified fn 
swearing thut she was wandering at 
large, but he said that be had acted in 
rood faith & in order to prevent her, 
in her own interests, from disposing of 
her property. The judge, in directing 
the jury, told them that on that 
admission the proccedings must be 
deemed to have been taken without 
reasonable or probable cause, but that 
in determining whether they were 
taken maliciously they should con- 
sider whether the deft. was actuated by 
an honest desire to protect pltf.’s 
property in her own interest or by 
some indirect) or improper motive : 
—Held: they were properly directed. 
RAPLEY wv. RAPLEY (1929), a S. f. 
N.S. W.04; 47 N.S. W. W. 36.——- 
AUS. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 


252 i. Holding to buil— Solicitor 
fuking note in oun name for debt due lo 
client.) - BOTRGEBOIS v. MITTON, [1931] 
ie a Rh. 998: 2@MLBP. RR. 1.--CAN. 

—.}—JonéEa ». ECKLEY 
11928] 2 D.L. To 943 GA AN. 





| PART IV. SECT. 2, SUB-SECT. 4.—-A. 


284 xiv. —--~.}--MECKLENBURG v. 
CANADIAN PaciFic Ry. Co. (Alta.), 
[1926] 1 D. L. Rk. 706.—CAN. 

284 xv. -——.]—McRak v. MCLAUGH- 
LIN MOTOR CaR Co., Ltp. (Alta.), 
ee 1D. L. R. 372; "11026] 1 W.W. 

Ba. Persevcniiee in praseculion-— 
After discovery that facts relicd on are 
nol true.J——A prosccution, even if 
commenced under u bond fide belict 
in the guilt of the accused, may become 
mala fide by continuance ufter it is 
discovered that the facts upon which 
ft was based are not true.—~ RABINDRA 
NATH DAS bv. JOGENDRA Nath DEB 
(1928), I. L. R. 56 Cale. 432.--IND. 


PART IV. SECT. 3, SUB-SECT. 2. --A. 


362 v. —-—--.]-—While, in an action 
for malicious prosecution, malice may 
be inferred from want of reasonable & 
probabla cause, yet that inference 
cannot be drawn where all the facts & 
circumstunces of the case would tend 
{o show that there could be nv malice 
in the sense of the initiation of proceed- 
ings in «a malicious spirit, i.e. from 
an indirect & improper motive.-— 
O’LOUCHLIN tv. GRANDJEAN, [1929] 1 
D.1. R. 1983 [1928)3 W. W. RR. 740.--- 
Poe 

vi, —~—-. }— PHILLIES v, CODERRE 
(Se y 11929] 4D, Lb. R. 658,—CAN. 

vil. eee mea v. HARRY 
iB D). [1929] 4 D. L. lt. 410.—CAN. 

) i. ‘J~He ld: upon the 
evidence, doft. failed to make a full & 
fuir statement of aJ] the facts either 
to his solr. upon whose advice he said 
he acted, or to the magistrate, & 
therefore the advice & direction said 
to have been received by them did not 
afford an answer to pltf.'s contention 
that there was a Jack of reasonable & 
probable cause.—LOVE v. DENNY & 
VINCENT, [1929] 4 D. L. R. 363; 64 
QO. L. R. 290.~-CAN. 

m i. —- — Police constuble.|--In the 
absence of a professional adviser, the 
fact that, the prosccutor sought. the 
best advice obtainable in the neigh- 
bourhooad (that of a police constable), 
& that he acted on that opinion, will 
not in itself be a sufficient defence to 
an action for malicious Yeon on ~~ 
etn ve. MERRETT, {1928] S. A. 

. HR. 11.—-AUS. 

of, —-— ——- Plaintiff about to leave 
jurisdiction. }—DANSEY  v. ORCUTT, 
{1928} 4 D. L. R. 27.—CAN. 


PART IV. SECT. 3, SUB-SECT. 3,—E. 


417 i. Absence of probable cause not 
implied. }—SHUBRATI v. SHAMS-UDDIN 
(1928), 1. L. R. 50 All. 713.—IND. 

417 ii. Successful plea of autre- 
fois convict. }—Pltf., driving a car while 
drunk, had an ace ‘ident whereby two 
persons named D. & tho child of Itf. 
were hurt. An information was laid for 
causing grievous bodily harm while in 











charge of an automobile. He pleaded 
guilty & was sentenced. Deft. read 
of the lien & thought he was tried for 
injuring D. She laid an information 
for criminal negligence causing bodily 
harm to her child. This was dismissed 
upon plea of autrefois convict, In an 
action b a for malicious prosecu- 
tion :-—He there was reasonable & 
probable cause, & although there was 
evidence of malice the most express 
malice is immaterial if there is reason- 
able & probable case. re a 
BURG vt. GOMMER, (1931] 3 D. L. RR. 
735; O. R,. 384.—CAN. 

417 iii. jJ—In an action for 
malicious prosecution the onus of 
proving want of reasonable & probable 
cause cannot be discharged merely 
by proof of pltf.’s acquittal in the 
criminal case.--MOHAMMAD HAROoOoN 
v. ASGHAR HuassaIn (1931), LL. RR. 
10 Pat. 842.—IND. 

sx. Plaintiff committed for trial.|—- 
The fact that pltf. in an action for 
malicious prosecution was committed 
for trial after a preliminary hearing is 
not prima facie proof that deft. had 
reasonable & probable cause for such 
prosecution.—-HALL v. GEIGER (No. 2), 
[1930] 2 W. W. RR, 794: 3 D. Ll. 
864; 43 B.C. R. 116.—CAN. 


PART IV. SECT. 3, SUB-SECT. 4.—A. 


432 vi. -—-—.J—OQWENS v. MARTIN- 
DALE, [1928] 4 D. L. R. 932; 63 
QO. L. R. 87.—--CAN. 


PART IV. aad 3, SUB-SECT. 4.— 


(a). 

436 xii. -~PINGEON 0. 
HOLMAN (P. E. I.), [1926] 3D. L. R. 
480.—CAN. 

436 xiii, --—- —---.}—In an action 
for malicious prosecution the question 
whether there was a want. of reasonable 
& probable cause is one for the judge 
aloue to decNle &, if the facta pertaining 
to it are not in dispute, there ix, there- 
fore, nothing for the jury to pass on; 
but where the evidence as te the facts 
js couflicting the judge does not 
abdicate his functions by asking the 
jury: “ Did deft. take reasonable care 
to inform himself of the true facts of 
the case ?”’ & by instructing it that 
if it finds in the negative then there 
is a want of reasonable & probablo 
cause.—PERRY v. WoonwaRvpa, Ltn, 
(B. C.), [1929] 4 D. L. BR. 751; 3 
W. W. R. 49.—CAN. 

di. —~ .}+-Crort v. Dunpuy, [1932] 
1D. L. hh. 749. CAN. 


PART IV. SECT. a ahasateeadalas 4.— 
C. (a). 
467 iv. ——- ——.}-PID muon v. 
Houman (FP. E. I.), [1926] 3 D. L. R. 
480.—CAN. 


ee V. SECT. 1, SUB-SECT. 2. 
-_—— Ney A oD v. HOLMAN 
Pe. mt ), (1926) 3 DL. L. R 480.— 





ee ee -— ae 


Vol. XXXII. Cases 45—472a, 


MARKETS AND FAIRS. 


Part 11—Creation and Proof of Markets and Fairs. 


45. Add. Annotation :---As to (1) Refd. West, Mid- Minister of Transport v. Pitt (1932), 96 J. P. 
lands Joint Electricity Authority v. Pitt, 159, 


Part IIl—Rights and Liabilities in connection with 
Markets and Fairs. 


52. Add. Annotation :—Consd. Hall +. Brook- 68. Add. Annotation :-—Refd. Hardie & Lane v. 
opie Auto-Racing Club (1932), 48 TI. LL. BR. Chiltern (1927), 96 L. J. K. B. 775. 
o) ‘ 


Part IV.—Holding of Markets and Fairs. 


108. Add. Annotation :—-Refd. Layzell v. Thompson (1927), 1387 L. T. 106. 


Part V11_—Disturbance. 


812. Add. Annotation :—-Refd. Layzell v. Thomp- poe Corny v. Chapee ul Hy Le M ae me 
9¢ 7 @ enryn Corpn. v. Bes , & Kx. . 292. xpld. 
eld. Ballard v. Benne a9), urr. 23 anda : 
339a. Right to prevent sale in dwelling-house.}—- Canton District Market Co. v. Lyndon (1861), 25 J. P. 
DUNSTABLE (PRIOR) v. 3B. (1483), Y. B. 11 295; G. kK. Ry. Co. v. Goldsmid (1884), 9 App. Cas. 927. 
Hen. 6, fo. 19, pl. 13. 415. Add. Annotations :--Consd. A.-G. v. Sharp 
Annotations —Consi. London City Case (1610), 8 Co. ep: (1930), 99 L. J. Ch. oe ; Musical Performers’ 
; Hutchins v. Player (1663), O. Bridg. 272.  Apld. Protection Assocn., itd. v. British Inter- 
Moseley v. Chadwick (1782), 3 Doug. K. B. 117; Tewks- . . . OPIN 
bury Corpn. rv. Bricknell (1809), 2 Taunt. 120. Consd. national Pictures, Ltd. (1930), 46 T. L. R. 
Mosley v. Walker (1827), 7 B. & C. 40. Expld. Maccles- 480. 


Part IX.—Sale in Market Overt. 





472a. ——.]—Although a sale by a tradesman in a | City of London is not a sale in market overt. 
shop in the City of London is a sale in market —-ARDATH ToBacco Co., LTD. v. OCKER 
overt, a sale to a tradesman in a shop in the (1930), 47 T. L. R. 177. 


ks PART VII, SECT. 1, SUB-SECT. 3.—C. 
PART II. SECT. 1. PART II, SECT. 3, SUB-SECT. 1. st. Huwing goods Guinar amare = 


sa. Whether structure divided into 86 i. Acquisition of site—Necessity for Although no market tolls are charge- 
shops forms private markel-—Goods dis- — bye-law.]--Ciry OF EDMONTON v.Mac- able by an owner of & market, buyers 
played on pavement.}-— BOMBAY MUNI- DONALD (Alta.) (1907), 7 W. L. R. 201. can disturb, in an actionable sense, the 
CIPALITY v. YENKANNA ELLAPPA (1928), —CAN. market by buying outside its limits.— 
1. L. R. 52 Bom. 780.—IND. LOUGHREY v. DOHERTY, [1928] I. R. 
103.—IR. 
25 


Cases 628-081. 


ENGLISH AND Ewpre Dicest SuppLeMenr. 


Part Xl—Hawkers, Pedlars, ete. 


628, Add. Annotation :~-Refd. R. v. Minister of | 581, Add. Annotation :--Folld, Edwards v, Wan- 


Health, Hw p, Yaffe, [1080)2 K.B.98, 


PART XI, SECT. 1, SUB-SECT, 1.--A, 


501 fi, —— What amounts to,.J—R. 
», THORNBERT, [1925] 2 W. W, R, 175: 
19 Sask, L, It, 429.—CAN, 


PART XI, SECT, 1, SUB-SECT. 2.—A. 
ak, Sule by agent of company—Tax 


4 Gan Crim, Cas, 194: 19 Saak, L. R. 


PART XI, SECT. 1, SUB-SECT. 3, 


681 {. ~-~ T[awking prohibited in 
cerlain streets during certain hours,|— 
A municipal bye-law tbat “ no person 
shall act as a hawker or pedlar or trade 
or exhibit his wares in other such 
capacity ” {nu certain specified portions 
of the municipality save between the 
hours of 6 aan. & 2 pm, is intra vires 
sect. 6 (3) of Ordinance 4 of 1928 
(Transvaal)—FEINSTEIN 9. BaLrra, 
(1930) App. D, 319.~—S, AF. 


k i, —~ Restriction for benefit of 
local shopkeepers,)--A county council 
iti & bye-law providing that 
awkers showd pay a license fee of 
£5 every half-year, It was admitted 
that the fee was fixed so high to 
restrict the trade of hawkers in favour 
of that of local shopkecpers :~—Feld ; 
the bye-law was void for unreasonable- 
ness,~HaMILToN v. Yates, [1930] 
N. Z, L, R, 359,—N,Z, 


PART XI. SECT, 2, 
1 i,——~ Sale of controversial re- 


stall (1929), 46 T, L. R10], 


_.. + Not company selling goods at 
premises rented for two months.}~R. ¥, 


ligious books.|—Ra v. Stewart (1929), | DOMINION GENERAL JOBBERS, LitD., 


53 Can, C, C. 24,.—CAN, 


PART XI, SECT, 3, 


q 1. —— Offer of goods in exchange 
for trading stamps—Whether sale or 
offering for sale.|—Dett. arranged with 
varlous retail merchants that each 
should recofve from him trading stamps 
the property in which, however, was 
to romain in him, & should pay him 
fifty cents per hundred stamps, & 
give one to each customer for every 
ten cents of cash purchases, while 
deft. should advertise the inerchanta 
in certain directories & otherwise. A 
blank space was left in these directories 
for pasting in such stamps, & every 
customer who brought to deft. one of 
the directories with a fixed number of 
atamps pasted in was entitled to recelve 
in exchunge any article he might 
select out of an aasortinont of goods 


( 
kept in stock by deft. Apart from this | 


the goods were not for sule:--Held: 
these transactions did not constitute 
a selling or offering for sale by deft. 


(1995) 3D. L, R 570; {1925) 2 
W, W. FR, 289; 44 Can. Crim, Cas, 
929: 35 Man, Li, R. 57.—CAN, 

ail, -—— Person peddling bread i 


wagon.}---R. v, MACKEYS BREAD, LTD, 
ee (199), 52 Can, Crim, Cas, 314.-~ 


oj, —-—-- In case f company. |— 
A co, Incorporated under the Dominion 
Companies Act is subject to a municipal 
bye-law, cnucted under statutory 
authority, which requires translent 
traders to take out a licence, where the 
real objects of the bye-law are tho 
raising of rovenue & regulation & it is 
not intended, or made, to anny 10 
federally incorporated cox. specially.—~ 
R. 0. CONTINENTAL SALVAGE CORPN,, 
Lip, (1930) 2 W. W. R, 502; 44 
Can. C, 0, 145; 39 Man. L. R. 70.— 


hi, —— —~--,]—The conviction was 
for that deft., being a transicnt trader, 
oceupylng a place of business in the 


within 4 municipal bye-law, passed | town of M., did sell certain goods, 


under B.S, 0. 1897, ¢, 223, 8. 583 (30), 
(31)—R. v, LANGLEY (1899), 31 0, RB. 
204; 200. L. T. 2—CAN, 


ti,—~ ~~~ For principals assessed 
in municipality--Though non-resident. | 
—R. vt Murray (1903), 24 0. L. T. 
183.—CAN, 

t ii, ——- —— For non-resident 
trader—Ostensibly acting for resident 
trader,J—-R. v. Gipp (1028), 50 Can. 
Crim, Cas, 366.—CAN, 


wares & merchandise, contrary to 
bye-law:—Held; the want of an 


| alleguifon in the convietion that deft, 
' Was o transient trader whose name had 
| not heen duly onterod on the agsesrinent 


roll for the current yoar was fatal.-- 
K. v. Caron (1888), 16.0, Jt. LL.--CAN, 


hii, ——- Proof of one sule-—No proof 
that yoods to be supplied by person doing 
yuginess outside municipality.|—R. 0, 
Oann (1910), 15 W. L. 1, 825.--CAN, 
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MASTER AND SERVANT. 
Part |—The Relationship. 


Cases 8—55a. 





West 


Templeton  v. 


West 
W.) & Son v. Normanton 


The lighter was moored 


8. Add. Annotations :—As to (1) Consd. Tem- 29. Add. Annotation:—Consd. Bull v. 
pleton v. Parkin Wm. & Co. (1929), 140 L. T. African Shipping, etc. Co., [1927] A. O. 686. 
519. Refd. Williams v. Larsen (1928), 21 44. Add. Annotation :-—Consd. 
B. W. C. C. 339. aie | Parkin Wm. & Co. (1929), 140 L. T. 519. 
13. Add. Annotations :—Apld. Williams v. Larsen 4g 4 dd. Annotation: —Consd. Bull v. West 
(1928), 21 B. W.C.C. 389. Consd. Templeton © Statens Shinning. etc. Co [1927] A. ©. 686 
v. Parkin Wm. & Co. (1929), 140 L. T. 519. Acie hace alee ae 
14. Add. Annotation :—Refd. Templeton v. Parkin 79: <idd. Annotations + Consd. Bull v. W 
Wm. & Co. (1929), 140 L. T. 619. Reta. Lesucte (We) ee LGLs Cem cone 
15. epee Ame OL Be eae ae (C. H.) & Son (1938), 98 L. J. K. B. 145. 
ardner ; : - CC. ; ea ss 
Templeton v. Parkin Wm. & Co. (1929), 140 51+ Add. mee Lamesa Fisher v. Oldham 
L. T. 519; Hobbs v. Royal Arsenal Co- orpn., [1980] 2 K. B. 364, — 
operative Society (1930), 144 L. T. 10. 52. Add. Annotation :—Consd. Fisher v. Oldham 
Refd. Williams v. Larsen (1928), 21 B. W. Corpn., [1930] 2 K. B. 364. | 
C. C. 339. 54. Add. Annotation:—Consd. Bull v. West 
20. Add. Annotation :—Refd. McGee v. Muir African Shipping, etc. Co., [1927] A. 0. 686. 
Wm. & Co. (1929), 140 L. T. 546. 55. Add. Annotation :—Consd. Leggott (G. W.) 
25a. -]|—Where the general servant of a master & Son v. Normanton (C. LI.) & Son (1928), 
is hired out to another for a particular employ- 98 L. J. K. B. 145. 
ment, & while engaged in that employment, 55a. Lightermen hired with lighter.]— Applts. let 
causes damage to his master, the servant is on hire to resps. a lighter manned by two 
to be deemed, for anything done in the course native lightermen. 
of that employment, the servant of the to resps.’ ship, & was used by them during 
hirer & the master is entitled to recover the day in loading the ship. During the night 
from the hirer for the damage caused to him. the lightermen negligently. left the lighter, 
-_LEeacoTt (G. W.) & Son v. NokMANTON which got adrift, &, owing to the absence of 
(C. H.) . Son (1928), 98 I. J. K. B. 115; 140 the lightermen, was carried out to sea, ran 
L. T. 224; 45 TD. 1, R. 155, D. C. ashore, & broke up :~-Held: the lightermen 
27. Add. Annotation :—Consd. Bull wv. West 


ai. Hospital & nurses.}—NYBERG v. 
PROVOST MUNICIPAL HOSPITAL BOARD. 


African Shipping, ctc. Co., [1927] A. C. 686. 


PART I. SECT. 1. 


violet ray treatment ; 
in charge, who was in the employment 


being under the orders & control of resps. 
during the night as well as during the actual 


injuries pursuer averred that she = rules pro (inter alia) that nurses 
attended the infirmary for ultra- 
that the nurse 


should be selected by the Board, & 
could not be dismissed by the Board on 
notice. There was no provision in the 


No. 52 ii, post.—CAN. 
PART I. SECT. 2, SUB-SECT. 1.— 
A. (b). 


21i. For **CAN.”’ read ‘‘SHANG- 
HAI.”’ 


PART I. SECT. 2, SUB-SECT, 1.— 
B. (a). 


24 vi. —-——.J}—-MURANYI @ VAT- 
LANCE Coan & CArRTAGgE Co, & SMITH 
Bros. & Wrason, Lrp., (1932) 1 
W. W. ik. 182.---CAN. 


52 ii. -]—- Hospital liable for 
the negligence of nurses after an 
operation.—NYBERG v. PROVOST MUN1- 
CIPAL HospiraL Buaryp, [1927] 1 
an R. 969; [1927] 8. C. R. 226.—- 


52 fii, ———.]—DPltf. entered defts.’ 
hospital for the purport of pacers 
an operation, &, owing to the fact tha 
the regular nursing staff was not 
sufficient to give her the care considered 
necessary by her physician a special 
nurse was employed & added 
temporarily to the regular staff 
but charged to pltf.:—Held: the 
apecial nurse so engaged was the 
employee of the hospital & not the 
mere asaistant of pltf.’s physician, & 
the hospital was responsible in damages 
for negligence on her part resulting 
in severe tnjury to pltf.— LOGAN +. 
COLCHESTER COUNTY HosritTalL, [1928] 
BAN L. ht. 1129; 60 N. s. R. §2,—— 


52 iv. ~—-—.]-——In an action against 
an infirmary for damages for personal 


of defenders, allowed her to be exposed 
to the rays for too long a period ; that 
she thereby sustained injury; & that 
the injury was due svulely to the 
negligence of the nurse for whom the 
defenders were responsible. She 
further averred that she had relied on 
the knowledge & skill of the nurse in 
applying the treatment. She did not 
aver that defenders had acted negli- 
gently in the selection of their medical 
or uursing stails, or of the apparatus 
employed. Defenders averred, & pur- 
suer did not deny, that their electrical 
department was in charge of, & super- 
intended by, a doctor, & that the 
treatinent received by pursucr was 
administered by the nurse upon his 
instructions :—//eld: in the absence 
of any averment that the nurse or the 
doctor was professionally incompetent 
or that the apparatus was defective, 
pursuer had failed to state a relevant 
case against the defenders, in respect. 
that the averments disclosed that, at 
the time of the injury, the nurse was 
not acting in a ministerial or adminis- 
trative capacity as a servant of de- 
fenders, but was exercising her pro- 
fessional] care & skill, &, further, that 
she was acting under the instructions 
of a duly qualified doctor over whose 
orders the defenders had no control; 
& action dismissed.—LAVELLE  v. 
GLAscow ROYAL INFIRMARY, [1930} 
S. C. 123.—SCOT. 

52 SC. .J—An inmate of a 
hospital brought an action against 
certain defts., members of its Board 
of Managoment, for personal injuries 
sustained through the negligence of a 
nurse employed in the hospital. The 


1 





rules as to payment of remuneration 
to any one but the secretary of the 
hospital, & there was no evidence of 
any express contract with any member 
of the nursing staff:—/leld; there 
was no evidence that the nurse was the 
servant of deft. members of the Board. 
—ATKINS v. JAMES, (1928) S. A. S. It. 
305,——-AUS. 

52 vi. -}—In an action against 
an infirmary for damages for personal 
injuries, pursuer averred that she 
attended the infirmary for ultra-violet 
ray tweatinent; that the nnrse in 
‘harge, who was in the employment of 
lefenders, allowed her to he exposed 
to the rays for too long a_ period ; 
that. she thereby sustained injury ; & 
that the injury was due solely to the 
negligence of the nurse, for whom 
defenders were — responsible. she 
further averred that she had rolied 
on the knowledge & skill] of the nurse 
in applying the treatment. She did 
not aver that defenders had acted 
nogligently in the selection of their 
medical or nursing staffs, or of 
the apparatus employed. Defenders 
averred. & pursuer did not deny, 
that their electrical departinent was 
in charge of, & was superintended by, 
a doctor, & that the treatment received 
by pursuer was administered by the 
nurse upon his instructions. The 
Second Division having dismissed the 
action as irrelevant pursuer appealed 
to the House of Lords. The House, 
with the assent of the parties, reversed 
that decision & ordered a proof before 
answer.—-ANDERSON (OR LAVELLE) ¥. 
GLascow RoyaL Inrirmary, [1931] 
S.C. 34.—-SCOT. 





Canes 55a—237. Enauish aND Empire Digest SUPPLEMENT. 
loading, resps. were responsible for their 66. Add. Citations :—96 L. J. K. B. 170; 136 
nepligente eS vec. -applts. i dam- L. T. 377, 
ages.——GULL (A. Ht. -U. WEST AFRICAN 74, Add. Annotation :—Retd. Marconi’s Wireless 
SHIPPING, ETC. Co., [1927] A. ©. 686; 96 . : 
L. J. P.. 127; 187 L. 7. 408; 48. L. B. a oes Cr De I Caan LOIN) eerie 
peer ee ee eee 89. Add. Annotation :—Refd. Brooke v. Bool, 


Annotation > Fold. Leegott (G. W.) & Son v. Normanton [1928] 2 K. B. 578. 


(C. H.) & Son (1928), 98 L. J. K. B. 145. 


Classes of Servants. 


action for false imprisonment.—FisHER v. 
OLDHAM CORPN., [1930] 2 K. B. 364; 99 
L. J.. K. B. 569; 148 L. T. 281; 94 J. P. 
182; 46 T. L. R. 390; 74 Sol. Jo. 299; 28 
L. G. R. 293; 29 Cox, O. C. 164. 


156. Add. Annotation :—Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


162. Add. Annotation :—Expld. & Distd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 


168. Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part I1.—Particular 


188. Add. Annotations :—Apld. Re Mackay, Re 
Rowland, fe Barry (1928), 44 T. L. R. 688. 
Refd. Birmingham Corpn. v. Labour Minister, 
Re Lee, Re Hudson (1927), 92 J. P. 17; Re 
ee Corpn. & Barritt, etc. (1931), 95 


155a. Police appointed by watch committee of 
borough.]|—-The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servants or agents of the 
corpn. so as to render that body liable to an 


Part It1—The Contract of Service. 


Add. Annotation :—Refd. Express Dairy Co. 280. Add. Annotation :—Refd. Marbé v. George 
v. Jackson (1929), 99 L. J. K. B. 181. Edwardes (Daly's Theatre) (1927), 96 L. J. 
Add. Annotation :—Consd. Express Dairy Co. K. B. 980. , 

v. Jackson (1929), 99 L. J. K. B. 181. 
Pitman.]—Orb. v. Burkus (1843), 1 
L. T. O. S. 35. 


191. 


196. 


237. Add. Annotation :—Refd. Sagar v. Ridchalgh 


212a. 
& Son, Ltd., [1931] 1 Ch. 310. 





required size. The rock was loaded PART II. SECT. 10. 
into small wagons & carried to the sx. Representative —_ before Liguor 
mill. The loading was done by means Poard.}—The relationship between deft. 
of a steam shovel operated by one of brewery co. & pltf., who was deft.’s 
the employees of applt. co. When representative before the Liquor Board 
the rock was found too large, it was of Saskatchewan & who was remuner- 
laid aside & it became resp.’s duty to ated by a commission on beer sold 
reduce it to the required size. + through him to the Board, held to be 
while Wateplen | the latter operation, that of master & servant & not that of 
& while engaged in drilling a hole in principal & agent.—BoLe v. PELIs- 
one of the rocks, was seriously injured  gier’s, Lrp., [1931] 1 D. L. R. 483; 
by an el apy of Se i Gaa W. RH, 510; 25S. L. R. 
it was not insurance business. ‘The esp. was an independent contractor.  210.— . 
society had no right of supervision or QUEBEC ASBESTOS CONDN. &. COUTURE, PART III. SECT. 5, SUB-SECT. 2.—B. 
control over the methods employed by [1929] 3 D. L. R. 601; 5. C. R. 166.— O87 |. To grove usape—W here subane 
the agent who was to obtain CAN. universal.|—A custom cannot be read 
ape oe not as he ape ws ee ete into a written contract of service unless 
not & servant Of the society, it is so universal that no workman 


PART I. SECT. 3, SUB-SECT. 5.-—- 
A. (a). 


so. Insurance agent.|)—The duties of 
an agent of a life insurance society 
were stated in his contract to be to 
obtain proposals for the society, to 
collect the required premiums, & to 
arrange for proponents to be medically 
examined. He was paid no salary, 
but aie commission which was to 
include bis expenses & was allowed to 
undertake any other work provided 


but an independent contractor for 
whose negligent acts tho society was 
not Hable.—CoLoniaL MuruaL LIre 
ASSURANCE Society, LTp. v. Mac- 
DONALD, [1931] App. D. 412.—S. AF. 


PART I. SECT. 3, SUB-SECT. 5.— 


- (6). 

sa. Mining operations.}—Resp. had 
charge of the mining operations in 
appit.’3 mine. Applt. supplied the 
dynamite, the tools accessories. 
Resp. hired the men, paid them, con- 
trolled them, & discharged them. He 
was allowed to do the work as he 
pleased, except that he was indicated 
where the ning should take place. 
He was not in any way the subordinate 
of the co., bis whole obligation towards 
the latter consist in supplying a 
sufficient quantity of mineral rock of a 
given size for the run of the mill. He 
was responsible in damages if he 
failed in this respect. He was paid 
twenty cents per wagon; & in addition, 
appit. ee the insurance premiums 
required by the Workmen’s Compensa- 
tlon Board to cover accidents to resps.’ 
employees; but this was done as the 
result of an express condition of the 
agreement between rosp. & applt. 
Resp. had to deliver rock of tho 


PART I. SECT. 3, SUB-SECT. 5.— 
A. (d). 


90 if. .}~—-PHELAN v. Matin ROADB 
noane (1927), 30 W. A. L. R. 16.— 


sb. Power to veto employment & to 
insist on dismissal of any employee. }— 
Held: in the circumstances, a brusher, 
engaged by a colliery co. to drive a 
stonemine in one of their pits at a 
fathomage rate, & permitted by the 
contract to engage two miners to assist 
him in the work, was a servant, & not 
an independent contractor.—PARK v. 
Wnsons & CLYDE CoaL Co., Hac- 
GERTY v. WirisoNs & CLYDE COAL Co., 
11928} Ss, a affa., {1929} S. C. 38, 


ie 


Cee maaneeeanaeed 


PART II. SECT. 9. 


sc. Inspector a ned under Norious 
Weeds Act.}—-Where a municipality 
appoints an officer to perform a public 
service jn which the corpn. has no 
special interest, & from which it derives 
no special benefit in its corporate 
capacity, such officer is not the servant 
or agent of the municipality, &, there- 
fore, it is not Hable for his negligence 
in the performance of his duties.— 
MEAD tv. MARQUIS RURAL MUNICI- 
PALITY, (1928) 2 D. L. R. 524; (1928) 
1 W. W. R. 756.—CAN 


could be supposed to have entered 
into the service without looking to 
it as part of the contract, & even where 
because of their generality or univer- 
sality certain rights may fairly be 
said to constitute a custom there 
can be no justification for presumin 
that a workman who did not in fac 
know of them entered {nto his 

having them in mind.—Youna v. 
CANADIAN NORTHERN Ky. Co., {1929) 
4D. L. R. 452; 2 W. W. RK. 385; 
38 Man. L. R. 288; affd., [1931] 1 
ee R. 49 > 1 D. Li, R. 645, P. o.— 


sd. To prove value of services, }—~—In 
an action brought on a quantum meruit 
for work done & services rendered 
evidence was given of an ment 
not in writing, whereby deft. agreed 
to pay a certain weekly salary & also 
a sum of £200 at the ond of two years. 
It was also proved that deft. bad paid 
the weekly salary but had refu to 
ay tho aum of £200 :—Held: although 
the parol ement was one to which 
Stat. Frauds was applicable, it waa 
nevertheless admissible as evidence of 
the value of pltf.’s servioes.—WARD 


¢. GRIFFITHS BrRos., LTD. (1928), 28 
Ss. R.N. 8. W. 425; 45 N. 8. W. N., 
130.—AUS. 


Vol. XXXIV.—Master and Servant. Cases 244a—470a, 


244a. ——.|—ELLiorr », Hunter (1909), 128 
ie Ty, 0. 196. 


252. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. 


Part I1V.—Duration and 


262. Add. Annotation :—Distd. Milsted v. Hamp & 
Ross & Glendinning (1927), 71 Sol. Jo. 


845. 
262a. -.|—Plitfs. agreed to employ deft., 
deft. agreed to serve pltfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pitfs. Deft. was to 
devote the whole of his time to the business : 
—Held: the agreement was wholly one- 
sided & unenforceable.—-Minstrep (W. H.) & 
Son, Lrp. v. Hamp & Ross & GLENDINNING, 
Lip. (1927), 71 Sol. Jo. 845. 


After this case add :— 
‘* See, also, Nos. 387, 388, post.”’ 


Add. Annotation :—Distd. Jacks Wm. & Co. 
v. Palmers ae Uns & Iron Co. (1928), 
98 L. J. K. B. 366. 


Add. Annotation :—Folld. Jacks Wm. & Co. 
v. Palmers Shipbuilding & Iron Co. (1928), 
98 L. J. K. B. 366. 


Add. Annotation :—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 


396a, ——- -}—In actions by the captain 
& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers :— 
Held: the contract of employment was 
determinable by either party at any time on 
reasonable notice, & in the case of the chief 
officer reasonable length of notice would have 
been 12 months, & he was entitled to judg- 


296. 
887. 


388. 


396. 








PART IV. SECT. 1, SUB-SECT. 3.—A. 


i. —— ——.J—Applt. entered 
into pitf.’8 service at a weekly re- 
muneration of £7 per week as fore- 
man of a packing-shed. Nothing was 

d as to the period of service, but 
appit. had inquired by telegram 
whether the position was permasent 
or nary eo & a telegram was sent by 
resp, rming him that the Soattion 
was narmanent :-—~Held: the renod 
of service was weekly.—TYE 
BARMERA PAcKING Co... ‘Lrp. 11980} 
8, A. S. R. 123.—AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 
se. Termination by servani—Induced 


time, & 


any 


PART IV. oct oe ieee 10 


421 ii. ----— —~-——-.}+—W 
tract of employment is for a definite 
the employee is dismissed 
without cause, he may at once com- 
mence action for the breach of contract. 
The measure of damages is the actual 
loss sustained ; the amount of damages 
may be much less than the wages for 
the unexpired period, depending upon 


good employment elsewhcre. In the 
case of menial servants, however, usage 
has established the right 

time by giving a month’s notico, 
or a month’s wages in lieu of notice. 
A farm hand is a menial servant within 





K.B. 980. Apprvd. Herbert caren & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 
252. After this case add :— 


', further, THEATRES, Vol. 
XLII., p. 910, Nos. 68 ef seq. & Supp. 


Termination of Contract. 


ment for 12 months’ salary. In the case of 
the captain the action was dismissed.— 
SAVAGE v. BRITISH INDIA STEAM NAVIGA- 
TION Co., Lip., POWER v. BRITISH INDIA 
STEAM NAVIGATION Co., Lrp. (1980), 46 
T. L. R. 204. 


396b. ——- -——— Chief officer.] — SavaGE vv. 
BritisH INDIA STEAM NAVIGATION Co., 
Lrp., Powrr v. British INDIA STEAM 
NAVIGATION Co., Lrp., No. 396a, ante. 


414a. Chief officer.|}—Savacr v. British INDIA 
StraAM NAVIGATION Co., Litp., POWER v. 
Bririsu INDIA STEAM NAVIGATION Co., LTD., 
No. 396a, ante. 

414b. Tutor.]|—The ct. held that in the circum- 
stances pltf., a private tutor, was entitled 
to, three months’ salary in lieu of notice.— 
WILSON v. UCELLI (1929), 45 T. L. R. 395. 


444a. Written notice required—-Agreement for 
verbal notice.|—A written contract for 
service which requires a written notice on 
either side before it can be terminated, can 
be terminated by word of mouth by mutual 
agreement.—LATCHFORD PREMIER oo 


Lrp. v. ENNION & PATERSON, [19381] 2 Ch 
409; 100 L. J. Ch. 397; 145 L. T. 672; 17 
T. L. R. 595. 


453. Add. Annotation ee Brown v. Dagenham 
U. D. C., [1929] 1 K. B. 737. 


Add. Annotations:—As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1930] A. C. 
271. Apid. Ottoman Bank v. Chakarian, 
[1930] A. C. 277 

Order relating to place of work. ]— 
An order by a master to his servant to remain 
in a place within the area of his employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 


468. 


470a. 








that pltf. should have the use of one 
cow & be entitled to all the eggs ‘‘ from 
the poultry owned by the employer ” 
during said term. Deft. owned only 
one cow & it ceased giving milk Shortly 
after pitf. was dismissed :—Held: the 
provision should be construed with 
regard to this fact, & therofore, pltf. 
was not entitled to recover an allow- 
ance for milk for the unexpired portion 


here a con- 


of the term.—LITILeE rv. LAING, [1932] 

pltf.’s success in obtaining cqually 1 W. W. R. 210.—CAN. 
pear IV. SECT. 2, SUB-SECT. 10.—D. 
to dismiss at i. ——.]—A notice served on 


Apr 4 to take effect on May 3 is not 
days’ notice. Moria a MYLOR 
ScHoo. District, ee D. L. R. 
9; 1 W. W. R. : : 


the me 7 on rule.—PEIDL v. 223; 23S. L. R 
by fraudulent misrepresentation of Bonas, [1931] 1 W. W. R. 225; 365.—CAN. 
a eoree: (hail CaNa- YD. L. R: 362. AAR 
Fe CSOT SE, Hesse, $8 Ml itlym apation PART IV. SECT, 2, SUBSECT. 11-— 
» dis 1, 
for damages for wrongful dismiss 1 i. ——.]—Where the dismissal of 


deft. having agreed in writing to employ 
pitt. for | one year “to operate & 
eft.’s farm :—He 
was not a menial servant entitled only 


PART IV. a 2, SUB-SECT. 10.— 
. (b) (i). manage ° 


an © mployee is for cause, he is not 
enti to any notice.—VAILLANOOURT 


> pite. 
: », {1927] Exch. C. R. 21.—CAN. 


398 Sr ie yo to one month’s notice or one month’s a ii. ——.}—Ross v. WILLARDS 
BaRRETr Co > (1087) 1 L. R. "O84: w in Heu thereof. CiuocoLaTEes, Lip. (Man.), [1927] 2 
59 O. L. R. 566. (3) The agreement also provided D. L. Rh. 461.-—CAN. 


Cases 470a—566c. 


470b. 


481a. ——— By violence or disease.]—Bouzourou 
481b. ———.J—-OTTOMAN BANK v. CHAKARIAN, No. 


491a. What amounts to.] 


Applt., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 
them to be transferred from their Stamboul 
branch to their branch at Mersina, a distant 
place in Turkish Asia Minor. He refused 
to go on the grounds: (a) that Mersina was 
not within the area of his cmployment ; 
(6) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 
ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismissal :—Held: (1) on the facts, 
Mersina was within the area of applt.’s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a faute grave which 
under the contract justified his dismissal.—- 
Bouzourou v. OTTOMAN Bank, [1930] A. C. 
271; 99 L. J. P. C. 166; 142 L. T. 535, P. C. 


-}—~Resp;, an Armenian & a 
Turkish subject, was in the permanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the head 
office at Constantinople, & was given tem- 
porary employment there. He informed 











applits. that his life was in danger in Con- ; 565. 


stantinople from the Turkish authorities, & ; 
asked to be transferred to a branch outside | 
Turkey. That being refused he fled from | 
Constantinople. He was dismissed without | 
notice, & brought an action for wrongful | 
disinissal :—Held: as the evidence estab- | 
lished that resp.’s personal safety was in | 
real danger in Constantinople, his flight was | 
not a faute grave entitling applts. under the 

contract to dismiss him; & as his disability | 


to perform his contract, whether in Con- | 565¢. 


stantinople or elsewhere, could not at the 
date of his dismissal be regarded as perma- 
nent, his offer to serve outside Turkey 
entitled him to maintain the action.— 
OTTOMAN BANK v. CHAKARIAN, [1930] A. C. | 
277; 99 L. J. P. C. 97; 142 L. T. 465, P. C. 


| 
| 
| 
! 


v. OTTOMAN BANE, No. 470a, ante. 


470b, ante. 


VAN WEYENBERGH 
(E.) v. BRrTisH ACETATE SILK CORPN., Lp. 
(1930), 74 Sol. Jo. 90. 





A TERS Se Oe ee ee 


502. Add. Annotations :—-As to (1) Refd. Harrods, | 


506. 


Ltd. v. Lemon, [1931] 2 K. B. 157. a 
to (2) Consd. Ramsden v. David Sharratt & 
Sons, Ltd. (1930), 35 Com. Cas. 314. Generally, 


Refd. A.-G. v. Goddard (1929), 08 L. J. K. B. 


743. 


Add. Annotations :—Consd. Ramsden v. 
David Sharratt & Sons, Ltd. (1930), 35 Com. 
Cas. 314. Refd. Bell ov. Lever Bros., Ltd. 
(1981), 146 L. T. 258. 


cee ae a ete cee oar emer we 


ENGLISH AND Empire Dicrst SUPPLEMENT. 


509. Add. Annotation :—Refd. Brown v. Dagen- 


ham U. D. C. (1929), 140 L. T. 615. 


530a. Driving motor car to common danger.|—- 


Pitf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
pltf.’s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made, pitf, ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public :—Held: 
(1) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 
(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as plitf. could have got some- 
one to drive the car.—lIANDs v. SIMPSON, 
Fawcett & Co., Lrp. (1928), 44 T. L. R. 295 ; 
72 Sol. Jo. 138. 

Add. Annotations :—Apld. Hands v. Simpson, 
Fawcett & Co. (1928), 44 T. L. R. 295. Refd. 
Bell v. Lever Bros., Ltd. (1931), 146 1. T. 258. 


565a. What are material facts—Employment of 


commercial traveller—Not previous con- 
viction for motoring offence.|—HaNps  v. 
Srmpson, Fawcetr & Co., Lrp., No. 5380a, 
ante. 


565b. Omission to disclose past misconduct.]| -- 


HeaLey v. Socrtt& ANONYME FRANCAISE 
RvuBAstTic, No. 506, ante. 

.}~—It is said that there is a contractual 
duty of the servant to disclose his past faults. 
L agree that the duty in the servant to protect 
his master’s property may involve the duty 
to report a fellow-servant whom he knows to 
be wrongfully dealing with that property. 
The servant owes a duty not to steal, but 
when he has stolen is there superadded a 
duty to confess that he has stolen? I am 
satisfied that to imply such a duty would be 
a departure from the well-established usage 
of mankind & would be to create obligations 
entirely outside the normal contemplation 
of the parties concerned. If a man agrces 
to raise his butler’s wayes, must the butler 
disclose that two years previously he re- 
ceived a secret commission from the wine 
merchant ; &, if the master discovers it, can 
he, without dismissal or after the servant has 
left, avoid the agreement for the increase in 
salary & recover back the extra wages paid ¢ 
If he gives his cook a month’s wages in leu 
of notice can he, on discovering that the cook 
has been pilfering the tea & sugar, claim the 
return of the month’s wages? I think not. 
He takes the risk; if he wishes to protect 





PART IV. SECT. 2, SUB-SECT. 11.— | 261.—S. AF. him, & was not liable for salary for the 
A. (g) iv. unexpired portion of the month.— 

k i. ——- Onus of proof.|-—Where in {| PART IV. SECT. 2, SUB-SECT. 11.— Goa1 v. WILSON & COLLINS (1927), 48 

a. se rs dymags for rene ul pee A. aa vii. : N. L. R. 21.—S8. AF. 

dismissa, was shown that plitf. was 48 ii. —-—.+— native servan 

summarily dismissed on account of | addressed a remark of a grossly PART IV. SECT. 2, SUB-SECT. 11.— 

conduct which was primd farie dis- | insolent & insulting nature to one of A. (J). 

honest :--Held: the onus then lay | his employer’s customers, a Kuropean. 666 v. —— ——.)— 


upon pitf. of proving that such eon- 
duct was not, in fact, dishonest.— 
MoKay v. Nakboo, [1931] N. Le dt. 


| in the presence of 4 
follow servants :—He 
was justified in summarily 


an’ of native 


UCAS. 
PREMIER Motrors, Lrn., [1928] 4 
err 526; [1928] 3 W.W.R. 192. 


he master 


Vol. 


himself he can question his servant, & will | 
then be protected by the truth or ‘untruth | 
of the answer (LORD ATKIN).—BELL v. LEVER 

Buros., Lrp., [1982] A. C. 161; 101 L. J. 

K. B. 129; 146 L. T. 258; 48 T. L. R. 138; 

76 Sol. Jo. 50; 37 Com. Cas. 98, H. L. 

Add the following aragraph :— 

Another replication to the same plea 
alleged that pltf. was an African & a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought & sold as slaves by the citizens of the 
same States; that the captain of the C., 


594 


-——Master and Servant. Cases 565c—711a. 


before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States; that San Francisco is in one of the 
said United States, to wit California: & 
pltf. had just & reasonable grounds for 
believing & did believe, that, on the arrival 
of the C. at San Francisco, the captain was 
about to carry his threat into execution; & 
thereupon pltf., in order to prevent ‘the 
captain from selling him as a slave, deserted 
the C. :—Held: on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


Part V.—Remuneration. 


615. Add. Annotation :—Apld. Hillas & Co. v. 

Arcos, Ltd. (1931), 836 Com. Cas. 353. 

Add. Annotations :—Distd. Stevens v. Hamp- 

stead Borough Council, [1929] 2 Ch. 239. 

Refd. Dennerley v. Prestwich U. D. C. (1929), 

141 L. T. 602. 

628a, —-— -—--—- —-— —-—-.]—ADAMs vv. LIVER- 
POOL Coren, (1927), 187 L. T. 396; 91 J. P. 
106; 25 L. G. R. 359, C. A. 

“Tee :—Folld. Kelsey v. Birmingham Corpn. (1927), 92 


628. 


apie Stevens v. Hampstead Borough Councell, [1929] Held: 
628b. —— —— —— ——.]—KiLsey v. Bir- of sickness ” 
MINGHAM CoreN. (1927), 92 J. P. 12. 
628c. —-—- —-—- ——- War bonus not included— MALONEY ¥. 


Contract to pay ‘‘ full regular pay.’’|—A 
borough council passed a resolution that all 
employees volunteering for military service 
during the war should be paid “ full regular 
pay,” less allowances by the Govt., & their 
positions should be kept open until their 
return. Pltf. enlisted in Nov. 1914, & served 
till July, 1919. Between those dates several 

increments of pay & war bonuses were 
awarded to the council’s employees :—Held : 
the “ full regular pay ”’ was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 
bonuses.-- STEVENS v, HAMPSTYAD BoRoUGH 
Counc, [1929] 2 Ch. 239; 98 L. J. Ch. 280 ; 
142 L. T. 229; 457. L, R. 480; 93 J. P. Jo. 
285: 27 L. G. BR. 590. 


PART V. SECT. 2, SUB-SECT. 1. -- 


“ Net nrofits ’-- Right iy 
inlaw lo deduct Tad debts.) —MAR- 
woon 1, CANADIAN CREDIT CORPN., 
{1930} 3 D. L. R. 719.—CAN. 


i, S eanamanaaeien 


629. 


630. 


Add. Annotations :—Distd. Adams v. Liver- 
pool Corpn. (1927), 1387 L. T. 396. Apld. 
Aylott v. West Ham Oorpn., [1927] 1 Ch. 30. 
Distd. Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. 

Add. Annotations :—-Apld. Adams v. Liverpool] 
Corpn. (1927), 187 L. T. 396. Folld. ane 
. a ee Borough Council, [1929] 2 

1. 


640a. What amounts to ‘‘ sickness ’’-—-Accident. |— 


644. 


649. 


700. 


701. 


a clause in @ wages agreement pro- 
viding for payment of wages ‘' during periods 
was applicable to a period when 
& man was incapacitated by an accident.— 
St. THELENs INDUSTRIAL Co- 
OPERATIVE SocretTy, Lrp. (1932), 49 T. L. R. 
22, C. A. 

Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

Add. Annotations :—-As to (1) Refd. Eshelby 
v. Federated European Bank, Ltd., [1932] 
1 K. B. 428. Generally, Refd. Puckney v. 
Atkinson (1929), 142 1. T, 135. 

Add. Annotation :-—Refd. Brown v. Dagen- 
ham U. D. C., (1929) 1 K. B. 787, 

Add. Annotations :-—Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737; Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364. 


7i1a. Agreement to pay commission—Onus of 


proof.J|—Hanrt v. BENNETT & Co. (1928), 72 
Sol. Jo. 285. 


713; [1927] 1 W. W. R. 7763; 36 who has become emancipated from the 
Man. L. R. 464,.—CAN. control of his father, is entitled to 
oe vate earned by pe ey a 

5 : ng for a stranger, even thoug e 

Pon shen RUB Sens agreed, at the time of the hiring, that 
sd. Deduction—Assessments under his wages should be credited on a 


ae 


PART V. SECT. mk eee 1. 


687 vii. —— -|-- HEINBIGNER ” 
Kinzer, [1931] 2 W. W. RR. 530.---CAN. 


PART V. SECT. 2, SUB-SECT. 1.—G. 


648 vi. -——-—— -——--—-. }—A farm ao 
hired for the season at so much per 
month, is entitled to gc of 
wages at the end of each month unless 
the contract provides to the contr 
CoWAN v. HIsuiER, [1927] 2 D. L. R. 


Torkmen’s Compensation Act.) — An 
agreement between a workman & his 
employer that the lattor may deduct, 
from the former's wages assessments 
payable by the employer under Part I. 
of Workmen’s Compensation Act, 
R.S.B.C., 1924, is legal, except with 
respect to deductions for medical aid.—~ 
MCALLISTER v. BELL. LUMBER & POLK 
('o., Lrp., [1931] 3 W. W. R. 767; 
[1932] 1D. L. R. 802.—CAN. 


PART V. SECT. 2, SUB-SECT. 6.— 
A. (b) 


oi. ——~ —— ——,]—An infant, 


ae due Sie oe ae to his 
yer.—L METHERAL 
ae ) riga7} 1 EW. W. R. 990.—CAN, 
sf. Against whom maintainable— 
Merchant supplying planter—Wages of 
planter’s servants.]— DOOLEY v, BURKE 
SB ene pt) 1 Ntid. L. R. 190.— 


PART V. cicugay vr Phat 6,.— 


sj. Want of so age dmba ts iy bli “4 
ervant—21 Vict 
BARRON (1859), 4 Nfld. a “7 9386. 
NFLD. 


Cases 782—832. ENGLisH AND Emprre Diazst SupPLEMENT. 


Part Vl.—Breach of Contract and Remedies Therefor. 


782. Add. Annotations :—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169: Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 

782a. Failure to obtain permit—Employment of 
alien. ]—-BARANOWSEI v. KINSTEINS ELECTRO- 
CHEMICAL Process, Lrp., BARANOWSKI v. 
EINSTEINS ELECTRO-CHEMICAL PROCEsS, LtrpD. 
(CONSOLIDATED) (1931), 75 Sol. Jo. 247 


739. Add. Annotations :—Consd. Fowler v. Com- 
mercial Timber Co., [1980]2 K. B. 1. Apld. 
fe Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 

739a, ——— -+-By a written agreement pltf. 
was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration of the five years a resolution, 
which was supported by pltf., was duly 
passed for the voluntary winding up of the 
co. as by reason of its liabilities it could not 
continue its business. In an action by pltf. 
claiming damages for breach of the agree- 
ment to employ him for five years :—Held: 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose all right to recover damages for 
the breach of the agreement, & that he was 
entitled to damages for that breach.— 
FowLeER v. COMMERCIAL TIMBER Co., LTD., 
[1930}2 K. B. 1; 99 L. J. K. B. 629; 143 
L. T. 391, C. A. 

739b. —- -.j—Re GRAMOPHONE RECORDS, 
Lrp. (1930), 69 L. Jo. 201; 169 L. T. Jo. 198 ; 
[1930] W. N. 42. 

759. Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


762. Add. Annotations :—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 


769a. ——-- ———- Meaning of ‘‘ year to year.’’|— 
Applt. was by an agreement of service 
appointed by the resps. as a London manager 
for a period of six months from Dec. 1, 1928, 
at a named salary subject to renewal, & by 
clause 6 of the agreement it was provided 
that if at the expiration of six calendar 
months the governing director on behalf of 








the co. should in his sole & absolute discretion 

ink fit the engagement of appt, should 
continue from year to year, by sub- 
clause (c) it was provided that in the event 
of the agreement being extended the co. 
should as soon as practicable appoint applt. 
to be a director of the co. The six months 
from Dec. 1, 1928, would expire on May 31, 
1929. Applt. was not appointed a director, 
& at the end of a year from the time When the 
six months expired the co., by their letter 
dated May 29, 1930, gave him six months’ 
notice to terminate the agreement, whereupon 
applt. brought an action claiming damages, 
& the matter went to arbn. :—Held: (1) the 
‘‘ year to year ”’ period began at the end of 
the trial period, i.e. at the end of the six 
months, when the governing director 
exercised his option & that the applt. was 
therefore entitled to one year’s loss of salary ; 
& there were no materials on which any 
damages could be awarded for loss of salary 
as a director; (2) applt. was not entitled to 
recover damages for loss of prestige &/or 
publicity.—Re GoLoMB & PORTER (WILLIAM) 
& Co., 8 ARBITRATION (1931), 144 L. T. 
583, C. A. 


Tilia. —— Damages for loss or prestige or 


7182. 


788. 


790. 


798. 


831. 


publicity.)—He GoLoms & PorTER (WILLIAM) 
& Co.’8 ARBITRATION No. 769a, ante. 

Add. Annotation :—Refd. Brown v. Daygen- 
ham U. D. C., [1929] 1 K. B. 7387. 


Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Refd. He Golomb & Porter & 
Co.’s Arbn. (1931), 144 L. T. 583. 

Add. Annotations :—Consd. Re Golomb & 
Porter & Co.’s Arbn. (1931), 144 L. T. 583. 
Refd. Marbé v. George Edwardes (Daly’s 
Theatre) (1927), 43 T. L. R. 460. 

Add. Annotation :—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1980), 46 T. L. R. 294. 

Add. Annotation :—Consd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


882. Add. Annotation :—Refd. Sagar v. Ridehalgh 


& Son, Ltd., [1931] 1 Ch. 310. 


nutice oe prays ay areal Ss itt F R sm. pial pele nye Rai tee si 
r resps. 8 at the trial that they ha emuneration thereby reduced. ]—FRS0N 
PART VI. SECT. 1, SUB-SECT, 2. = gnplied the agrooment to all the men v. GAULTs, Lrp., [1930] 1_W. W. R. 


n i. —--—~ Whether Wages Agreement employed in their 


shops :—Held: 905; 2D. L. R. 999; 38 Man. L. R 


part of contract.;—Applt. was verbally Wage Agreement No. 4 did not form 613; revag., [1930}1 D. L. R. 644.—OAN, 


co., a8 a Machinist in their shops at the ment of applt., the fact that resps. had 


engaged in 1920 by resps., a railway part of the contract for the employ- PART VI. SECT. 8, SUB-SECT. 2 
8 e s ~ e — 
» (o) fil. 


‘“‘ovoing rate’ of wages. Jn 1927 he enpued it to him being equally con- 
D 


received notice of dismissal on the 


with the view that they had 793 ili, ———- ——-.]— Where a con- 


ound of reduction of statf. He sued donesoasamatterof policy. Further, tract of employment provides that 
the terms & elther party may terminate jt on 


& written agreement, entered into wy nature of the agreement it did not by notice given at a certain time the 


or wrongful dismissal, contending that that having regard 


resps. with a labour organisation 


itself constitute a con 


t between servant can recover as damages for 


called Wages Agreement No. 4, formed any individual employee & his em- wrongful dismissal only the equivalent 
part of his contract of employment, & ployer; observance of its terms by an of the amount of wages agreed on for 
hat under it resps. could not dismiss employer could not be enforced by the period so provided, i.e, where 


him upon a reduction of staff, as they action even by the o 


nisation, but 30 days’ notice is provided for he can 


had retained men junior to him. The only by calling a strike.—YounG v. recover only 30 days’ wages.—PIERcE 


agreement had been applied to applt., CANADIAN NORTHERN 
who was not a member of the organisa- <A. C. 83; 100 L. J. 


tion, as to the amount of his wages, the L. T. 255, P. C.—CAN. 


Ry. Co., Sate v. MYLOR ScHoo, Disrricr a 
P, C. 51; 14 . in. 49: 1 W. W. R, 223: 2 


83DL. R 3 
S. L. R. 365.-——CAN. 


Vol. XXXIV.—Master and Servant. Cases 880—972. 


Part Vil_—Duties and Liabilities of Master. 


880. Add. Annotation :—Refd. James v. British General Insce., [1927] 2 K. B. 311. 


Part Vill_—Duties and Liabilities of Servant. 


890. Add. 
L. 


895. Add. Annotation ;—Refd. Re A Debtor (No: 
229 of 1927), [1927] 2 Ch. 367. 


908. Add. Annotations :—As to (1) Refd. Harrods, 
Ltd. v. Lemon, [1931] 2 K. B. 
to (2) Consd. A.-G. v. Goddard (1929), 98 
L. J. K. B, 748. Generally, Refd. Ramsden 
v. David Sherratt & Sons, Ltd. (1980), 35 


Com. Cas. 814. 
927. Add. Annotation :—Refd. 


178. 


928. Add. Annotation :—Refd. Putsman v. Taylor, 


[1927] 1 K. B. 637. 
934a 


Citations :- -06 L. J. K. B. 152; 136 


United Indigo 
Chemical Co. v. Robinson (1981), 49 R. P. C. 


‘ - Use distinguished from disclosure. ] 
—The first of the two clauses upon which this 
action is brought is a covenant not to com- 
municate or divulge information as to the 
customers or affairs of pltfis. acquired by deft. 
whilst in their employment; that is, it is a 
covenant against certain definite overt acts. 
The statement of claim, however, asked for 
an injunction not merely against such acts 


as were expressly mentioned in the first 
clause, but further against using such infor- 
mation acquired by deft., & so on, which 
would include, I suppose, making use even 


in deft.’8 own mind, possibly unconsciously, 


157. As 


without divulging any fact to another person. 
No such injunction as this against using 
information could or ought to be granted 
unless there were an express agreement in 
terms to that effect, that is, against using 


such information, which there is not here, 


- Uz. 


even if such an injunction could then be 
granted (JOYCE, 
SAXELBY, [1915] 2 Ch. 57; 84 


J.).—-HERBERT MORRIS, 


L. J. Ch. 621; 112 L. T. 354; 317. L. BR. 


370 ; 


59 Sol. Jo. 412, C. A.; 


on appeal, 


[1916] 1 A. C. 688, H. L. 


934b. 
178. 


Annotation :-—Folld. 
(1931), 49 R. P. C 


anitee Indigo Chemical Co. v. Robinson 


-.|—UNITED INDIGO CHEMICAL 


Co., Lrp. v. RoBinson (1931), 49 R. P. C. 


938. Add. Annotation :—Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

941. Add. Annotation :—Refd. Putsman v. Taylors 
[1927] 1 K. B. 687. 


Part IX.—Liability of Master to Third Persons. 


962a. Authority to sell._.—SENIOoR v. WoLMER 
(1623), Ben]. 1832; 73 BH. R. 990; sub nom. 
SEIGNION & WOLMER’S CASE, Godb. 860. 

966. Add. Annotation :—Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. C. 686. 


.|—Respondeat superior extends to 


970a. 





PART VII. SECT. 1. 


sk. Contract to supply medical atten- 
tion—Eztent of liability.)—Pltf., who 
was an employee of ‘deft. co., brought 
this action against the co. upon oa 
contract whereby it agreed to furnish 
him with medical & surgical treatment 
in case of illness, in consideration of 
moneys deducted from time to time 
from his monthly salary. Falling ill, 
he was treated in the company’s 
hospital by physicians & surgeons 
employed by the co. He asserted 
breach of contract in that he had not 
been skilfully & properly treated :— 
Held: the co. having exercised due 
care & skill in select its medica] 
staff, had done all it undertook to do 
& was not to be regarded as warrant- 
ing that in all details of treatment the 
physicians & 8 ons selected would 
exercise reasonable care & skill, & the 
action was JARVIS v. 
INTERNATIONAL NICKEL Co., [1929] 2 
D. L. R. 842 , 63 O. L. R. 564.—CAN. 

sl. ——- No liability for negligence of 
doctor.}-—-Where an employer contracts 
with a properly qualified physician to 
furnish medical services to his em- 
ployees, payment therefor being 
provided for by odical deductions 
from their pay, the employer is not 
Hable in damages to an employee who 
contracted an infectious disease as the 


result of the negligence of the physician 
in not diagnosing as such disease a 
disease which was prevalcnt among the 
employees.~-HAMILTON v. PHQ:NIX 
LUMBER Co., LTD., Bunn, [1931] 1 
Ww. ~R. 48: 1D. LR. 777; 25 
Alta. L. R. 166.—--CAN. 
PART VIII. SECT. 2, SUB-SECT. 1. 
923 fli. ——.}—An employee, 
after leaving his employment. may use 
mentally -stored knowledge of processes, 
details of management & particulars 
of customers, which have been obtained 
by him in the course, & as a necessary 
consequence, of his employment, but 
may not use knowledge, details or 
particulars possessed by him in an 
objective form, e.g., written particulars. 
—QORMONOIDS ROOFING & ASPHALTS, 
Ltn, v. Brrumenorps, Ltp. (1931), 31 
S. BR. N.S. W. 347; 48N. 8. W. WL.N. 
66.—AUS. 


PART IX. SECT. 3, SUB-SECT. 1. 

064 ti. ——- -———.]—ANDERSON 2. 
Rover. [1928] 3 D. L. R. 248.—OAN. 

964 iii. .}—A master is 
Hable for the conduct of his servant 
whom he selects & pou in his place 
to discharge the duty he has under- 
taken, & this law is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 











civil matters only.—R. v. LEVER (1746), 
Barnes, 34; 94 E. R. 793. 

971. Add. Annotation :—Refd. Fanton v. Denville, 
[1932] 2 K. B. 309. 

972. Add. Annotation :—As to (1) Refd. Fanton 
v. Denville, [19382] 2 K. B. 309. 


master, & the master is Hable to the 
bailor.—VaN GEEL v. WARRINGTON, 
sal ty DL. RR. 94; 63 0. L. R. 143. 


PART IX. SECT. 8, SUB-SECT. 4.—A, 


981 xxi. ——.]—EsTaTE VAN DER 
BYt v. SWANEPOEL, {1927] App. D. 
141.—S. AF. 

981 xxii. ——-.J]—Burris v. DART- 
re TOWN (1927), 59 N.S. R. 227.— 

981 xxiii. ——— Dog shot by servant.J— 
SwABEY v. PALMER (1869), (1900-1911) 
1 Can. Dig. 51.—-CAN. 

981 xxiv. .}~Where a co hold- 
ing a miner’s prospecting licence sent 
employees into the wilderness to 
prospect for it under conditions which 
made it necessary for them to cook 
their own food & supplied them with 
the cooking utensils :—7Zeld : the em- 
ployee in making a fire to cook break- 
ast preparatory to their day’s work 
were acting within the scope of their 
employment, & the co. was, therefore, 
liable for rag ate caused by their 
negligence in failing to put out. the 
fire.—-MurpocH v. CONSOLIDATED Mine 
ING SMELTING & POWER OCo., (1928) 
1D. L. R. 853; [1928] 1 W. W. R. 578; 

B.C. R 386; revad., [1929] 1D. L. R. 
18; Ss, C. R. 141.—CAN. 





Cases 987---1234. 


987. Add. Annotations :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826: 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K. B. 244. 


Add. Annotations :-—~Consd. Kreditbank Cassel 

G.m.b. H. v. Schenkers, [1927] 1 K. B. 826 ; 

Reckitt v. Barnett, Pembroke & Slater, [1928] 

2 K. B. 244. Distd. Slingsby v. District 

Bank. Ltd. (1981), 48 T. 1. R. 114. Refd. 

Britt v. Galmoye & Nevill (1928), 44 T. L. R. 

294; Lloyds Bank v. Chartered Bank of 

India, Australia & China (1928), 97 L. J. 

K. B. 609. 

996. Add. Annotations :—Consd. Poland v. Parr, 
{1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. R. 293. 

1005. Add. Annofation:—Distd. Addie R. & 
ae (Collieries) v. Dumbreck, [1920] A. C. 

1011. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928),97 L. J. K. B. 609; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Refd. Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264. 

1054. Add. Annotation :—Expld. & Distd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 

1082a. - Accident during dinner hour. |—-. 
Hira@prp vr. R. C. WAMMETT, Lp. (1932), 49 
T. i. R. 104, C. A. 

1093. Add. Annotation :—Distd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. R. 294. 

1100a. ——-—.]—A., who had B. in his employ- 


991. 





985 i. - - Serrant acting for master's 


cable broke, the derrick fell to the 
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ment as a van-driver, lent him his private 
motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf.:—Held: as 
the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act.—BRITT v. 
GALMOYE & NEVILL (1928), 44 T. L. RB. 294 ; 
72 Sol. Jo. 122. 

1143. Add. Annotations :—Consd. Williams v. 
Larsen (1928), 21 B. W. C. C. 339; Templeton 
v. Parkin Wm. & Co. (1929), 140 L. T. 619. 

1145a, ——.]—THE ENTERPRISE, STRONG v. 
TAYLOR (1853), 9 L. T. 302. 

1149. Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1178a. .|—R. v. LEVER, No. 970a, ante. 


1178. Add. Annotation :—Consd. Allen v. White- 
head (1929), 45 T. L. R. 655. 


1190. Add. Annotation :—Consd. Jones v. Mighall, 
Nelson v. Mighall (1932), 48 T. L. R. 636. 


1202. Add. Annotation :—Consd. Abercromby 1. 
Morris (1982), 48 'T. L. R. 635. 


1231. Add. Annotationss :—Refd. Silverman v. Im- 
perial London Hotels (1927), 187 L. T. 57; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401; 
Guilfoyle ». Port. of London Authority, [1982] 
1 K. B. 386; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 546. 


1234. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 








PART IX. SECT. 3, SUB-SECT, 13.— 


benefit.}—-Wi1nG KE& v. Butr (B, C,), 
{1927] 2 D. L. I. 641.—-CAN. 


PART IX. SECT. 8, SUB- SECT. 4.—C. 


997 iii. .} — M‘INTOSH  v. 
CAMERON. [1929] S. C. (Ct. of Sess.) 
44.— SCOT. 


PART IX. SECT. 3, SUB-SECT. 6.—D. 


1026 i. General rule— Master not 
Rable—<Act outside scope of arthority.)]-- 
Where a servant, acting on the 
assumption, not reasonably founded, 
that. property of his master & also 
Prone of another were in common 
perll, took upon himself to interfere, 
with a view to saving his master’s 
property, with the result that the 
other owner’s property was dostroyed : 
—Held: the servant having no express 
authority so to act, no wuthority would 
be implied.—BROKEN HILL ASSOCI- 
ATED SMELTERS Pry. v. MONAGHAN, 
{1928] 8S. A. 8S. R. 400.—AUS, 


1030 i. —-—- ---— Where act contrary 
tu orders.)\—Deft. J., who was the 
servant of deft. L., was driving his 
masters motor truck upon a highway, 
upon the master’s business. when he 
overtook pltf. & invited him to get 
into the truck. Pltf. did so & the 
truck proceeded upon its way. J. 
drove so recklessly & at such a speed 
that plitf. was injured. J. had been 
forbidden by L., to take a passenger 
on the truck :—ZWeld: 1.. was not. Hable 
to pltf. for the negligence of J.— 
CROTON * LEONARD & JOHNS, [19381] 
2D. L. RR. 38; 660. L. R. 566.—CAN. 


eee 


PART IX. SECT. 3, SUB-SECT. 13.—A. 


Relationship of master -_ 
servant must exciat.|-—Deft. co. hired to 
M. a derrick & one of its employees, 
¥., who was to take part in the erection 
of the derrick. After the derrick 
had been erected upon M.’s preinises, 
& test as to its efficiency was attempted 
to be made, in the course of which a 


ground, & the mast struck & killed M. 
In an action by the widow & child of 
M. against the co. to recover damages 
for his death, i¢é was found that I. 
was guilty of negligence which caused 
M.’s death; but as deft. co. did not 
contract to erect. the derrick itself 
but placed F. under M.’s control for 
the purpose of the work, he became the 
servant of M. & his negligence was not 
the negligence of deft. co—MUIR 1t. 
SARNIA Bripgk Co., [19381], 1D. nr. RR. 
7 {v2 ’ 66 Q. L. R. 360.—CAN. 


PART IX. ead aie 13. --- 





1090 iii. -J}---When where an 
employer is sought to be held liable for 
the negligence of a servant, ¢«.g. one 
employed to drive a motor car, the 
question arises whether the accident. 
eceurred while the driver was in the 
course of his employment, the toaster 
should be held liable wiless the proper 
finding is thut at the tine of the 
accident the servant was on au fie 
dependent & separate journey of his 
own: in other words, the master Is 
Hable even if the proper finding Is that 
the servant was doing something 
appertaining to the course of his em- 
ployment, even if at the same time he 
may also have been carrying out a 
nurpose of his own.---Wrst & WEST 2, 
FACDONALD'S CONSOLIDATED, LTD., & 
MALcoLM, [1931] 2 W. W. R. 657; 3 
D. L. R. 812.—-CAN. 


1090 iv. ——~~.] — BATTISTONI  v. 
THhomis, [1932] SS. C. RR. ts 1 
D. i. 2. 877.—CAN. 

1090 v. —-~--.}—JARVIS Vv. SOUTHARD 
MorTors, LTp., [1931] 2 W. W. R. 812: 
affd., {1932| 2 W. W. RR. 221; 2 
Db. I... KR. 218.— CAN, 





PART IX. SECT. ay ‘aia 13.— 
. (0). 

1096 iv. —-— --—.]——BoyYp 1. 

Suirn, (1931) 3D. 1. . 748; OJ RR. 


361. --CAN, 


- (@). 
1111 i. Scrrant.}-—In the absonee of 
authority to the driver of a vehicle to 
entrust another employce with the 
duty of driving it, the owner is not 
responsible for the negligence of the 
substituted driver.—TUDHOPE Vv. 
HENDERSON, HENDERSON v. TTUDILOPE, 
[1930] 3 D. L. It. 245; 65 O. L. FR. 
238.—-CAN. 
1115 iii. .}--Applt. em- 
loyed a man tu take his horse from 
is business premises to a paddock. 
Without the authority of applt., the 
man entrusted this duty to a young 
boy, who rode the horse so recklessly 
that resp. was knocked down & 
injured :—Held: applt. was not liable. 
—THOMSON ». HAMILTON, (1927] N. Z. 
L. R,. 11.—N.Z. 


PART IX. SECT. 3, SUB-SECT. 13. —E. 

sj. Negligence in effecting arrest,.j-— 
Where a co. has statutory power to 
employ &, practically, to appoint 
constables, & a constable so appointed 
acts negligently in attempting to effect 
an arrest in the course of his employ- 
ment by the co., he renders the co. 
liable for the damage caused thereby.— 
VIGNITCH v. BOND, [1928] 1 W. W. R. 
449; 50 Can. Crim. Cas. 273; 37 Man. 
LL. K. 435.--CAN, 


PART IX. SECT. 6, SUB-SECT. 2.—A. 

1216 viii. .}—Defts., a railway 
co., being authorised to construct a 
line of railway, entered into a contract 
with <A. for that purpose. The 
contractors, fu order to get ballast to 
complete the road, laid down a track 
across pltf.’s land, leading to a gravel 
pit, & used it for the transportation of 
gravel to the railway :—Held: defts. 
wore not liable for the acts of the con- 
tractors, the trespass having becn 
committed without. thelr authority. 
& being merely collateral to the work 
which they bad agreed with A. to 
perform,-—PAYNE v. FREDERICTON Ry. 


ee 


ee ene 
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1240. Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


1255. Add. Annotation :-—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


1262. Add. Annotation :—Refd. McAlister (or 
rev ea aa v. Stevenson (1932), 48 T. L. R. 
94. 


1266. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


1267. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


Cases 1240—1539. 


1271. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1274. Add. Annotation :—Consd. Reigate Corpn. 
v. Surrey County Council, [1928] Oh. 359. 

1275. Add. Annotation :—Refd. Brooke v. Bool, 
f1928] 2 K. B. 578. 

1276. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1296. Add. Annotations :—Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. Refd. McAlister (or Donoghue) v. 
Stevenson (1932), 101 L. J. P. GC. 119. 


Part X.——Rights of Master against Third Persons. 


13806a. ~.|- v. Priz (1373), Y. B. 47 
Edw. 3, fo. 14, pl. 15. 

Annotation :—Consd. Lumley v. Gye (1853), 2 BE. & B. 216. 

1306b. ——-.]|—-ANON. (1469), Y. B. 9 Edw. 4, 
fo. 31, pl. 4. 

1306c. .|—ADAMS & BAFEALDS CASE (1591), 
1 Leon. 240; 74 BE. R. 219. 

Annotation :—Consd. Luniley v. Gye (1853), 2 EB. & B. 216. 

1807. Add. Annotations :—Refd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419; Place 
” Searle (1982), 48 T. I. R. 320. 





1315. Add. Annotation :-—Refd. Place v. Searle 
(1932), 48 T. L. R. 320. 


1320. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


1322. Add. Annotation :—Refd. 
(1932), 48 T. L. R. 320. 

1489. Add. Annotation :—Refd. The Edison, [1932] 
P, 52. 


1490. Add. Annotation :—Expld. & Distd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 


Place v. Searle 





Part Xl.——Liabilities of the Servant to Third Persons. 


1505. Add. Annotation :—Consd. Fisher v. Oldham 


& Co. v. Leydon, Barr (A. G.) & Co. »v. 


Corpn., [1980] 2 KX. B. 364. 


1513. Add. Annotation :—-Consd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 


1525. Add. Annotation :-—Consd. Leitch (William) 


J--NYRBERG v. PROVOST 


1240 i. 
BOARD, No. 


MuNIcIPAL HOSPITAL 
52 il, ante.—CAN. 


PART IX. SECT. 6, SUB-SECT 2.-- 
B. (c) i. 

1266 i. Fire spreading to adjoining 
land-—Contract to cul d& burn bush.|-— 
NATIONAL TRUST Co., Lirp. v. HANSON, 
ee 1 W. W. R. 966; 3 D. L. Rh. 





1266 ii, ———.] —RROUSSEAU vt. LYNCH 
& FOURNTER, (19381) § D. TL. Re 595; 
OM. LD. RR. 355.- CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (c) ii. 


sk. Duty lo give wurning of danger.)-— 
Persons lawfully doing a work which 
interferes with a publle right, c.g. 
contractors working on a highway, 
must. use reasonable care not to injure 
persons lawfully exercising that right, 
&, therefore, must take reasonable 
precautions to warn such persons of 
dangers created by the doing of the 
work which the latter could not with 
reasonable care discover.~- MCCULLOCH 
vw STAR CONATRUCTION Co., [1928] 1 
D. L. R. 970; (1928) 1 W. W.R. 2il; 
22 Sask. L. R. 231.—CAN. 


PART X. SECT. 2, SUB-SECT. 1.—A. 


b i. Not in absence of enticement 
or promise.|—An action for seduction 
does not He where tho intercourse did 
not result from enticement or promises 
on the part of deft.—-CLINE v. BATTLE, 
haw L. R. 189; [1928] 3 W. W. R. 





Macgeoghegan (1930), 47 T. L. R. 81. 


327. 


b ii, -—--— Pregnancy following second 
seduction.]:--The fact that a man hus 
seduced an unmarried female without 
resulting dumage does not preclude her 
from sueceeding In an action brought 
under sect. 5 of Seduction Act, R.S.8., 


"1930, where his subsequent seduction 


of her is followed hy pregnancy or 
ineoss & consequent loss.—-BILINS&KI 
v KOWRBELL, [1931] 2 WW. R. 245; 
1D. R756 5 affy.. |19360|3 W. WwW. 
G38. CAN, 


PART X. SECT. 2, SUB-SECT. 1.—B. 


1344 viil. ———.]--- In Jan. 1921, pltf.’s 
daughter, who was then 16 years of 
age, went into the service of OL. 
The terms of the hiring were not 
proved, but appcared to be for abour 
11 mouths, from Jan. till Christmas, 
as she continued in O’L.’s service till 
the end of 1924, & re-entered it in 
Janu. 1925. During the year 1925 she 
rade the acquaintance of deft., & 
becume on friendly terms with him. 
About. Christimas, 1925, she told deft. 
that she was not going back to O’L. 
the following year, but would look for 
another place. Deft. induccd her to 
re-engare With O°L. During the year 
1926 immoral relations took place 
hetween her & deft. Towards the end 
of 1926 she told deft. that she was not 
going back to O’L. the following vear ; 
but. again, at the request of deft., she 
re-engaged with O’L. in Jan. 1927, for 
thal year. Miseonduct took place 
between them again in that year, 1927, 
& she became pregnant. in Nov. 1927. 
She remained in O7'l..’s employment 
until Jan. 1928, & then took service 


9 


1539. Add. Citation :—sub nom. 
REYNOLDS & WESTWOOD, 


MARKWETIT v. 
2 Barn. K. B. 


with other people. She subsequently 
went into the Union Hospital, where 
she gave birth to a child on Aug. 5, 
1928. Pitf. brought a civil bill against 
deft., claiming damages for his 
daughter’s seduction by deft., & also 
for fraudWently inducing her to enter 
into the service of O’'L. in the years 
1926 & 1927 for the purpose of seducing 
her, with allegations of consequent 
preenaney & Joss of service. The 
Circuit. Ct. judge dismissed the- civil 
bill. Pltf. appealed to the High Ct. :— 
Held: hy the High Ct., &, on appeal, 
by the Supreme Ct., that the decision 
of the Circuit Ct. Judge was correct, as 
at the time of the seduction pltf.’s 
daughter was io the service of O'’L. & 
nut that of pltf., & the fact that she 
was under age was iramaterial. Deft. 
was not estopped from relying upon the 
existence of the contract of service 
made hetweon pltf.’s daughter & O’L., 
although he, deft., had induced her to 
enter into it} in order that he might 
carry on the illicit intercourse which 
had commenced in the previous year.—- 
riers ARCHDRACON, [1931] I. R. 


PART XI. SECT. 2, SUB-SECT. 2. 
1508 ii. ——-./+—-ANANTAPUR DIS- 
TRICT BOARD (PRESIDENT) v. ISMAIL 


PART X. SECT. 2, SUB-SECT. 5. 


sk. Effect of order under Child W el- 
fare Act.) — BILINSEI v. KowsBgELt, 
1930] 3 W. W. BR. 638; affd., [1931] 
2 W. W. R. 245.—CAN. 


Cases 1658—1657. 


ENGLISH AND Empire Diasst SupPLEMENT. 


Part XIIl_—Rights of the Servant against Third Persons. 


15538. Add. Annotations :—Refd. Hardie & Lane v. | 1567. Add. Annotations :--Consd. Pe ean 


Chilton, [1928] 2 K. B. 306; 
West Cannock Colliery Co., (1932) 2K. B. 


293. 


1564. Add. Annotations :—Reid. Bottomley v. 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 


P. C. 119 


1565. ee Annotations :—Consd. Silverman v. 
ape erial London Hotels (1927), 137 L. T. 57; 

fa es, Abbott & Lennard v. G. W. Ry. (1927), 

138 L. T. 286. Apld. Compania Mexicana 


de Petroleo ‘‘ BE] Aguila ”’ v 


& Trading Co. (1920), 141 L. T. 106. 
. 275. Refd. Coleshill v. 


The Hayle, [1929] P 


Manchester Corpn., [1928] 1 Kk. B. 
Hall v. Brooklands Auto-Racing Club ( 1932), 


48 T. L. R. 546. 


oe ake V. 


Bannister (1931), : 
McAlister (or Donoghue) v. Stevenson (1932), 


101 L. J. K 


101 L. J. P. O. 119. 


ssex Transport 
Consd. P.O. 118 


776 ; 


1569. Add. Annotation :—Consd. 
Bannister (1981), 101 L. J. K. B. 46. 


1570. Add. Annotations :—Consd. Bottomley v. 
Bannister (1931), 6; 
McAlister (or eugene! v. Stevenson (1982), 
101 L. J. P. C. 119 


1571. Add. Annotation sigcuaa: McAlister (or 
Donoghue) v. Stevenson (1932), 


Bottomley v. 


101 L. J. K. B. 


101 L. J. 


1572. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


1579. Add. Annotation :—Refd. Halliwell v. Ven- 


ables (1930), 99 L. J. K. B. 353. 


Part XII1.—Liability of Master in Case of Accident or 


Death. 


1586. Add. Annotation :—As to (1) Refd. Fanton 1621. Add. Annotation :—As to . Consd. Fanton 


v. Denville, [1932] 2 K. B. 309. 
1590. Add. Annotation :—Consd. Fanton v. Den- 


ville, [1932] 2 K. B. 309. 


1593. Add. Annotation :—Consd. Fanton v. Den- 


ville, [1932] 2 K. B. 309. 


1611. Add. Annotation :—As to (2) Dbtd. & Distd. 
Fanton v. Denville, [1932] 2 K. B. 309. 
can I find in that case any such statement of 
the law as appears in the headnote, per 


SLESSER, J.) 


PART XII. SECT. 1. 


1553 iii. ~.J—Pltf. had been 
employed by deft. on work for which 
deft. had the general contract. Deft. 
discharged himn & pltf. threatened 
deft. that he would ‘* get even with ”’ 
him. Plitf. then obtained employ- 
ment by the hour with a sub -contractor 
on the same contract. Pltf.’s services 
could be dispensed with at any time 
with or without cause. Deft. asked 
the sub-contractor to discharge pltf., 
&, because of this request, pltf.’6 em- 
ployment was discontinued by the sub- 
contractor, although he was satisfied 
with pltf.’s wor Pitf. sued for 
damages. The trial judge found that 
there was justification for deft.’s 
interference with pltf.’s employment 
with the sub-contractor, & dismissed 
the action. Plitf. appealed :—/Held: 
the appeal should be dismissed.— 
DIVERS v. BURNETT, [1930] 1 W. W. R. 
Ba a L. R. 930; 42 B.C. R. 208. 


PART XIII. SECT. 1, SUB-SECT. 1.-—B. 


1613 vii. —-— -)—Held: the 
contract between employer & employed 
involved on the part of the former 
the duty of taking reasonable care to 
provide proper appliances, & to 
ingintain them in a proper condition, 
& so to carry on his operations as not to 
stehheas those cmployed by him to 

ecessary risk.— HURLEY v. BOYCE, 
928) 1D.L. R.1053; 61 0. L. R. 618. 





f - 198) i. —— & give warning of 


v. Denville, [1932] 2 K. B. 
1628. Add. Annotation :-—Refd. one v. Den- 


ville, [1932] 2 K. B. 309. 


(Nor 


dangerous character of work.}—TREM 
BLAY v. PROULX rr )» ieee 3 
D. L. R. 469; affg., 43 Que. K. B. 
504.—CAN. 


sl. Permitting servant to in 

contravention of  bye-law — Linbitity 
of master.|] — A bye-law of 

provided that no vehicle should be 
driven upon any street in the city in 
charge of any driver less than sixteen 
yoars old :—Held: the prohibition of 
the byc-law was not for the protection 
of the driver, but for the protection of 
the oe ; & the breach of it by the 
employer of a boy under sixteen, in 
permitting the boy to drive a horse on 
public streets, did not give the boy a 
cause of action against bis employcr 
for injury sustained while so driving.— 
MILLIGAN tv. THORN (1914), 32 O. L. R. 
195; 70. W.N. 310.—CAN. 


1623 i. Duty to maintain premises— 
Free from concealed danger. |—Circum- 
stances in which:—d/leld: the master 
was not liable. a ek v. PEDER- 
SEN, {1927} 2 D. L. R. 651; 8. Cc. R. 
ea 


. 198) i. .}~—For an employer 





6 al ow ice & snow to acoum ata 
place where its emplo ora are required 
to go in performing ir duties may 
constitute eigence. ~ TRACE 

CANADIAN NORTHERN Ry. Co., 1929) 
2D. L. R. 321; LW. W. R100; 35 
C. R. CG. 258; 33 8. L. R. 576.—CAN. 


PART XIII. SECT. 1, SUB-SEOT. 1.--D. 
1624 v. Varied, 14 D. L. R. 575. 


10 


1646. Add. Annotation :—Refd. Higgins v. Harrison 
(1932), 25 B. W. C. C. 113. 


1647. Add. Annotation :—Aas to ( y Apld. Fanton 
v. Denville, [1932] 2 K. B. 309 


1657. Add. Annotations :—As to (1) Expld. Fanton 
v. Denville, [1932] 2 K. B. 309. 
v. United British S.S. Co. (1928), 


Refd. Dew 
139 L. T. 


PART XIII. SECT. 1, SUB-SECT. 3.—B, 


h i. ——.]}~—Pltf., a chambermaid, 
after making up a room at the end of 
a corridor on a Dec. afternoon, left 
the room, &, after taking a fow steps, 
fell over a man lying on the floor, & 
was injured. The corridor ar fairly 
dark at the time & was not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found defts. were nogligent in 
not having the corridor properly 
lighted :—Held the yeni should 
not be disturbed. cen . Forp & 


PART XIII. SECT. 1, SUB-SECT. 3.—C. 


1658 vii. ———.}—ARMSTRONG  v., 
Hoa) ew NORTHERN Ry. ieen Rt 
{1917} 3 W. W. RR. 219; 35 D. 

a GAN. 


PART XIll. ae tk ro SUB-SECT. 3.— 


n i, ———.]} —SIGERSETH ¥. PEDERSEN, 
No. 1623 1, ante.——CAN. 


am. Plant let with crew to third party-— 
Plant unfit for required se—Ouoner 
of plant not informed as to required 
pu ose. J—Held: the owner was not 

ble for damages for the separ at 
the crew.—DvuBE v. ALG 
STEEL CoRPN., LTD. SL) ia 0. L i. 
371; 90. W. "NL 8 


sn. Amount of damages recoverable. }—~ 
BELLAMY v. GREEN, [1927] 2 D. L. R. 
327; 38 B.C. R. 182.—CAN, 
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628 ; Chapman v. Ellesmere (1932), 101 
L. J. K.B.8 
1678. Add. ae :—Roefd. Fanton v. Den- 


vile (1982] 2 K. B. 309. 

1681. Add. Annotation :—As to we Consd. Fanton 
v. Denville, [19382] 2 K. B. 3 

1683. Add. Annotation :—Consd. asta v. 
ville, [1982] 2 K. B. 309. 

1684. Add. Annotation :—Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1697. Add. Annotation :—As to (1) Consd. Fanton 
v. Denville, [1932] 2 K. B. 309. 

1698. Add. Annotation :—Consd. Fanton v. 

ville, [1932] 2 K. B. 809. 

Add. Annotation :—Refd. Fanton v. Den- 

ville, [1982] 2 K. B. 309. 

1725. Add. Amnmnotation :—Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

1726. Add. Annotation :—Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1728. Add. Annotation :—As to (1) Refd. Fanton v. 
Denville, [19382] 2 K. B. 309. 

17381. Add. Annotation :-—Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1741. Add. Annotation :—-As to (2) Refd. Fanton 
v. Denville, [1932] 2 K. B. 309. 

1742. Add. Annotation :—Consd. Fanton v. Den- 
ville, [1982] 2 K. B. 309. 


1747. Add. Annotation :—As io (1) Expld. Fanton 
v. Denville, [1982] 2 K. B. 309 


Den- 


Den- 
1717. 


1759. Add. Annotation :-—Consd. Fanton v. Den- 
ville, [19382] 2 K. B. 309. 

1761. Add. Annotation :—Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1769. Add. Annotation :—Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1773. Add. Annotation :—-Refd. l'anton v. Den- 


ville, [1982] 2 kK. B. 309. 

1787. Add. Annotations :—Consd. Coleshill vv. 
Manchester Corpn., [1928] 1 K. B.776. Refd. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57. 

1791. Add. Annotation :—Refd. 
ville, [1932] 2 K. B. 309. 

1802. Add. Annotation :—Refd. Dew v. 
British S.S. Co. (1928), 139 L. T. 628. 

1815. Add. Annotations :—-Consd. Higgins 1. Harri- 
son (1932), 25 B. W. C.C.113. Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
Scammell G. & Nephew v. Hurley, [1929] 
1K. B. 419. 

1818. Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 

1824. Add. Annotation :—Apprvd. Fanton v. Den- 
ville, [1982] 2 K. B. 309. 


1824a. ——An employer does not warrant to 
his employees that the plant & property used 


Fanton v. Den- 


United 





in his business are safe; he only undertakes 
that he will use reasonable care to see that 
they are safe; & he fulfils this obligation by 
using reasonable care to appo oint persons of 
competent care & skill as his delegates to 
provide & use the plant & property required 
for the business, he supplying them with the 
necessary financial means for this purpose. 
If the employer satisfies these conditions, he 
is not liable for injury caused to: one of his 
servants by the negligence of such a delegate 
in the use of the plant.—F ANTON v, DENVILLE, 


{19382]2 K. B. 309; 101 L. J. K. B. 6413 147 
L. T. 243; 48 T. L. R. 483, C. A. 
1867. Add. Annotation :—Consd. Robertson v. 


Kinneil Cannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 


1876. Add. Annotation :—Apld. Robertson v. Kin- 
neil Cannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1892a. Defect in good working condition.}—Under 
Employers’ Liability Act, 1880 (c. 42), s. 1 (1), 
an employce injured by an accident can claim 
compensation if he establishes that the 
accident was due to a defect in the condition 
of the ways & works in a mine when from any 
cause they are unfit for the uses for which 
they were designed & to which they were 
intended to be put, &, by sect. 2 (1) the 
liability is limited to a case where the defect 
has arisen from or has not been remedied 
owing to the negligence of the employer or 
some person in his service & entrusted by him 
with the duty of seeing that the ways or 
works are in proper condition >—HT. eld; (1) the 
defect in condition referred to is a defect in 
good working condition, & it is not confined 
to the presence of the physical parts of 
machinery or plant; (2) it vs not necessary 
that the person under sect. 2 (1) entrusted 
with the duty should be a person super- 
intending, & therefore the failure of an 
employee whose duty it was to adjust a clip 
on a running hutch, with the result that it 
ran away & killed another employee, was the 
failure of a person entrusted with a duty 
within the sub-section which rendered the 
deceased man’s employers liable for the 
accident.— ROBERTSON v. KINNEIL CANNEL 
& CoOKING CoaAL Co. (1931), 101 L. J. P. C. 
44; 146 L. T. 312, L. H. 


1892b. Defect due to negligence of person entrusted 
with duty of seeing plant in proper condition— 
Fellow servant.]— ROBERTSON v. KINNEIL 
CANNEL & CoKING CoAL Co., Lrp., No. 
1892a, ante. 

1900. Add. Annotation :—Apld. Robertson v. Kin- 
neil Cannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1976. Add. Annotation :--As to (3) Refd. Fanton v. 
Denville, [19382] 2 K. B. 309. 


PART XIII. aaah a. SUB-SEOT. 5.— 


1697 xvill, ——— ——-—.}—M‘Ewan v. 
EDINBURGH & DistRior TRAMWAYS 
Co. ae 6S. L. T. 400.—SOOT. 


° -l—In Nova Scotia the 
Gecee is entitled to raise the defence 
of common employment. Fi ea Pe v. 
R. (1913), 14 Exch. 0. R. 472.—CAN, 





PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) iv. 


1770 iv. —— ——.]—M‘CARTAN vA 
BeL_yast HarBour COMRS., (1911) 2 
I. R. 143, H. L.—IR. 


PART XIII. war al po SUB-SECT. 5. — 


1782 ii. ——- ———.}—SWITZER vw. 
chee tee 4D. L. R. 991; 63 


PART XIII. sar car aL SUB-SECT. 5.-— 


sa. detion by Crown — servant.}— 
TurovroT v. R., [1932] Ex. C. R. 189. 
~——CAN. 


D. (b). 


1887 i. Need not be in employer— 
Ship’s machinery or plant.}-—A labourer, 


ll 


employed by stevedores, brought 
actions for damages, on account of 
personal injuries sustained by him 
through the fall of a stanchion when 
engaged in discharging cargo, against 
the shipowners & his own employers: 
Ber ale (1) the action aga 

owners was relevant; (2) the 

pat against the stevedores fell to be 
diamnianen as irrelevant, in reapect that 
the stevedores were under no duty of 
inspecting the vessel to see to its safety 
for their servants.—M‘LACHLAN  v. 
THe Prveriut. 8.8. Co., Lrp. & Mac- 
GREGOR & FERGUSON (1896), 23 =R. 
- of —— ) 153; 33 So. . 634; 

S. L. T. 19.—SCOT. 


Cases 2045—2086. 


Enauiso anp Emrrre Digest SUPPLEMENT. 


Part XIV.—Workmen’s Compensation Acts. 


2045. Add. Annotation :—Refd. Roberts v. Gardner 
(1928), 21 B. W. C. C. 154. 


2057. Add. Citations :-—136 I.. T. 322; 20 B. W. 
C. O. 139. 


Add. Annotation :—-Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 


2057a. —-—- Unemployed youth undergoing in- 
dustrial training—In Government Instruc- 
tional centre.|—Held: not a workman 
within Workmen’s Compensation Acts.-— 
WATSON v. GOVERNMENT INSTRUCTIONAL 
CENTRE, BIRMINGHAM (1926), 97 L. J. K. B. 
596; 189 L. T. 290; 44 T. L. R. 576; 72 Sol. 
Jo. 384; 21 B. W. C. C. 174, C. A. 


2057b. --—- Film actress.]-—An actress employed 
to perform in a crowd was injured during the 
making of a film. The county ct. judge 
found that she had not entered into a contract 
of service, but was only employed to render 
certain services, & therefore held that she 
was not a ‘workman ’’ within the Act. 
The appct. appealed :—Held: there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed.—ARMOUR  v. 
BRITISH INTERNATIONAL PictuRES (1930), 
23 B. W. C. C. 367, C. A. 


2067a. Termination of employment by wreck. ] - - 
A deck hand signed on under a running 
agreement for a voyage to the Iceland fishing 
grounds in Nov. After encountering bad 
weather the vessel ran aground in the carly 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 
winds & rain before the master ordered the 
abandoning of the vessel at 9 a.m. They 
waded fifteen to twenty yards through the 


surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They were without food, & had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1.80 p.m. 
the deck hand stumbled in one of these 
streams & was completely submerged, after 
which he lost heart & strength, & by 2.15 p.m. 
was losing consciousness & unable to walk. 
He was carried by his companions until] dark, 
when the party huddled together for warmth 
under a sandbank. At dawn the deck hand 
was found to be dead. ‘To a claim by his 
widow for compensation the employers 
answered that he was no longer in their 
employment at the time of the accident. 
The county ct. judge found that death was 
due to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 
The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 60), s. 158, 
& Merchant Shipping (International Labour 
Conventions) Act, 1925 (c. 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked :-~Held: there was evidence to 
support the finding, & such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts.—Maver v. ‘‘Saton”’ SHip 
OWNERS (1929), 22 B. W. C. C. 424, C. A. 


2079a. —--- Not born within normal period of 


gestation.|—-A claim for compensation in 
respect of such a child :—Held: rightly 
rejected.— RACE v. WARDSEND STEEL Co. 
(1927), 20 B. W. C. C, 260, C. A. 


2086. Add. Cilations :--96 L. J. K. B, 135; 1386 


L. T. 290; 19 B. W. C. C. 457. 


PART XIV. SECT. 1. cach, One member of cach gaug was away. Resp. consented, but no re- 


i, ———.]—NIELSEN v. DORATY, 


. 20; 21 Sask. L. R. 228.— 

ft ti. —-—.]—A motor truck is not a was fata 
“factory ’’ within Workmen’s Com- 
pensation Act, hi. 8S. 8. 1920, c. 210, 
8s. 5, Which provides that ‘* factory 
means a biilding, workshop or place 


t i. called a“ Aa AU ae pur ve did the 

229 . Qs same wor receive © same 
ee a Die ae Ge a remuneration as the other men. While 
CAN 7 lear teat the vessel one of these men 
ly injured, & his dependants 
claimed compensation. Jiesps. con- 
tended that. they had no control, &, in was caught in the machinery & 
fact, exercised no control or super- 
Vision over the men’s work, & that, 
in view of all the facts, the deceused 


muneration was discussed. During 
the harvesting of upplt.’s crop reap. 
Was removing an obstruction from the 
harvester when the horses, being 
restive on account of the proximity of 
® bush fire, moved on, & resp.’s hand 


injured :—- ¥feld: there was no con- 
tract. of service.—WILLIAMS v. GOOD- 
WIN, [1928] W. A. L. R. 107.—-AUS. 


where machinery driven hy steam, 
water or other mechanical power is 
used... .’--READER v. Moose JAW 
CARTAGE Co., [1928] 3 D. L. R. 532; 
[19238] 2 W. W.R. 404; 22 Sask. L. RK. 
395.-—CAN. 

sp. Benevolent interpretation.) -— 
CLARKE rv. WiENTWORTH STORES, LTD., 
{1928} 2 D. L. R. 796.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 


ai. -~——-, }- LYNCH v. LIMERICK 
COUNTY COUNCIL, (1926) 1. R.176.—IR. 


a ii. Workgang collected & paid 
by foreman.}--A steamship co. eni- 
ployed w number of dock labourers, 
Fithout the intervention of a stevedore 
or other independent contractor, to 
unload their vessel at a rate of re- 
muneration which depended, not on 
the days or hours worked by each man, 
but on the number of tons of grain 
taken off the vessel. The rate of 
remuneration for the work to be donc 
Was & fixed sum per ton, & the aggre- 
gate amount was paid by tbe co. to 
certain represcntutives of the men, 
who divided it equally amongst those 
who had done the work. There were 
56 men, divided into 8 gangs of 7 men 








was not a workman in their employ- 
ment within the mesning of the Act. 
The judge found as a fact that he was 
a workwan in their employment :— 
Held: there was evidence to support. 
the tinding of the judge.—SCANLON v, 
HARTLEPOOL SEATONIA STEAMSHIP Co.,, 
LTp. (No. 2) (1928), 22 B. W. Cc. C. 
9445,—IR. 

ci. Nurse.|—Held: not within 
Act 25, 1914.—LOWE v. BRUCE (1926), 
47 N. L. R. 459.--S, AF. 

c li. —~- ‘* Domestic service.’’?}-—A 
worker who resided at his own boine 
was employed by a retired manu- 
facturer fo do gardening & attcnd 
ee to the wants of the latter's 

ousehold, & while engaged in cutting 
a branch off a tree in his employer's 
garden fel] & suffered injuries from 
which he died :—-f/eld: deceased wus 
engaged in ‘‘ domestic service ’’ within 
Workers Compensation Act, 1922.-- 
GOUGH v. CHAPMAN, [1930] N. Z. L. R. 
&1.—-N.Z. 

© iii. Poluntary work—Aasist- 
ance by neighbour.J--Applt. & resp. 
were neighbouring farmers. Applt. 
being ill, asked resp. to look after his 
farm for a few days while he went 
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civ. -— ~- Pupil at private hospital. }-— 
Pltf. a pupil-dieticinn, was employed 
by deft. hospital, a private institution, 
at asmall weekly salary, & was injured 
hy an accident in the hospital, caused 
hy the fall of @ dumb-waiter or hoist 
Which she was operating :—J/eld - 
the bospital was an ‘ establishment ”’ 
& pitf, a ‘workman’ within 
sect. Lt (7), (v) of Workmen’s Compensa- 
tion Act, 1. SS. O., 1927.---JARVIS 1. 
Qsuawa Hospitan, (1931) 4 D. L. fh. 
14; O. Kk. 482.—CAN. 


ov. ——~—- Insurance agent.J—Held : 
deceasod did not work under a contract 
of service & was therefore not a 
* worker.’’—-DPadgki vv. AUSTRALASIAN 
TEMPERANCE & GENERAL MUTUAL 
Livi ASSURANCE SoCreTy, LTD., [3930] 
WwW. GC. an 140.-—-AUS. . 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 


2086 i. -—-—-—— Of widow of warkman— 
Workman not he father.|—Hadd:; the 
word ‘child ’’ includes illegitimate 
children of the worker, but does not 
include other people’s children to whom 
he stands in loco narentis.—CLARKBON 
v. CORRIMAL BALGOWNIE COLLIERLES, 


Vol. XXXIV.—Master and Servant. Cases 2111—2137a. 


2111. Add. Annotation :—Folld. Bloor v. 
Sutton (1926), 20 Bb. W. C. CO. 12. 


2112a. -]|—A father brought a claim for com- 
pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 
The county ct. judge held on the facts that 
the family had enough for the ordinary 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed :—Held: the 
existence of dependency was a question of 
fact for the judge, & there was no mis- 
direction.—MaALcoum v. SourH GARESFIELD 
oo Co., Lrp. (1980), 23 B. W. C. C. 


21138a. Validity of marriage—Onus of proof.]— 
A workman was killed leaving dependent 
upon his earnings a woman who claimed to 
be his wife & a daughter of the woman by a 
former marriage. On a claim for com- 
pensation made by these two persons the 
employer disputed liability on the ground 
that they were not members of the deceased’s 
family within 1925 Act, sect. 4 (3). He put 
forward as the lawful wife of the deceased 
one A., who had gone through a form of 
marriage with the deceased in 1895. To this 
the applicants answered that such marriage 
was invalid, A. being herself a married 
woman at the time. At the hearing A. was 
called as a witness, & it was proved that A. | 
had married D. in 1882, but that in 1887 D. 
deserted her & had never been heard of since. 
The county ct. judge held that in order to 
succeed appcts. must displace the validity of 
the 1895 marriage, & in order to displace the 
validity of that marriage they must prove 
that D. was alive in 1895. Tle found that 
they had failed to prove that D. was alive in 
1895, & made his award in favour of the 
employer. Appcts. appealed :—Held: it 
was a question of fact for the judge & there 
was no niusdirection. Appeal dismissed.— 
MONCKTON v. Tarr (1980), 23 B. W. CG. C. 
504, C. A. 

2114. Add. Annotations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 330, 
Expld. Welsh Navigation Steam Coal Co. v. 
vans, [1927] A. C. 834. 

2115. Add. Annolations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 830; 
Welsh Navigation Steam Cvual Co. v. Evans, 
[1927] A. C. 834. 

2117. Add. Annotation :-—Consd. Welsh Naviga- 
nen Steam Coal Co. v. Hvans, [1927] A. C. 

2118. Add. Annotations :—As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. vans, [1927] 
A. C. 834. Ags to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 83-4. 
As to (4) Refd. Nugent v. Londonderry 
Collieries (1929), 141 L. T. 619. 

2120a. Sey expression ‘ ordinary 
necessaries of life ’’ in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 


Ship 











Ss. 
N. 


sa. Trother — Whether half-brother 
included.J—The torm ‘“ brother” in 
its primary sense means o brother of 
the whole blood, & it} is only in a 
secondary & extonded sense that tho 
term is deemed to Include a brother 
of the half blood. Whether the term 
is to be taken in its primary or 


Lrp. (1928), 28 R. N. S. W. 583; 
45 N. Ss. W. W. 184.—AUS. 


BC. 


secondary sense depends In cach case 
upon the context in which it is found. 
In the Workmen’s Coinpensation Act, 
which is a qtasi-penal, 
term * minor brothor ” in sect. 2 (1) (d) 
of the Act means a minor brother of 
the whole blood, & does not include a 
minor half-brother.—Re MAUNG KYAN 
(1930), i L. R. 9 Ran. 46.-—IND. 


aldopted = child. |--An 


clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earmings.—WELSI1 NAVIGATION STEAM 
CoAL Co. v. Evans, [1927] A. C. 884; 96 
Il. J. K. B. 906; 137 L. 7. 775; 48 T. L. RB. 
730; 71 Sol. Jo. 694; 20 B. W. C. C. 537, 
H. LL. 3 revsg. S. C. sub nom. EVANS v. WELSH 
NAVIGATION STEAM CoaL Co. (1926), 96 
L. J. K. B. 290, C. A. 


Annotation :—-Apld. Malcolm v. South Garesfield Colliery 
Co. (1930), 23 B. Ww. Cc. Cc. 44, 


2127a. Probability of future support.|—A cab- 
driver was regularly employed at £2 5s. 
per weck but, on the death of that employer, 
remained out of work for eighteen months. 
At. the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
5s. a week. On returning from driving to 
a funeral he fell from the seat of his cab, & 
died from a fracture of the skull. At the 
time of bis dcath he was wholly, & his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed :-—Held: the 
prohability of the workman, if he had lived, 
regaining full employment, & once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, & it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a _ probability. -—LEE v. 
Munro (1928), OS Iu. J. K. B. 40; 140 L. T. 
129; 72 Sol. Jo. 779; 21 B. W. C. C. 401, 
CU. A. 

Annotation :---Consd. Nugent v. 

(1929), 141 L. T. 619. 

2128a. Probability of Increase in earnings.|—A//eld : 
in deciding whether dependency existed at 
the death the probability that but for the 
accident the deceased’s earnings would have 
increased between the date of the accident 
& the date of his death may be taken into 
account.—NUGENT wv. LONDONDERRY COL- 
TIERIES, Lrp., [1930] 1 kK. B. 159; 99 
L. J. K. B. 34; 141 L. 1. 619; 45 T. L. R. 
623; 22 B. W. C. C. 474, C. A. 


2134. Add. Annotation :—As lo (2) Consd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 


2137a. --- Wife in asylum. |—On the death 
of a workanau, who was a labourer, killed by 
an accident arising out of & in the course of 
his employment, a clain: was made for com- 
pensation under the Act on behalf of the 
widow as dependent on the earnings of the 
deceased workman. The widow, for two 
years before the accident, had been in an 
asylum suffering mentally from the after 


Londonderry Collicries 


<——aensen 





daughter of a Lindu is not a 
“dependent ’? within sect. 2 (1) (d) of 
Workmen’s Compensation Act, 1923.— 
ftc MunsHT Ram (1931), I. L. R. 12 
Lah. 658.-—IND. 


PART XIV. oer 2, SUB-SECT. 2.— 


statute, the 


2100 iff. ———.]—CAsEY »v. GREY 
County CounolL, [1929] N. Z& L. R. 
adoptcd l 25 ~—-N.Ze 
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2154 ili. 


effects of childbirth. On the hearing of the 
arbn. in the county ct. no medical evidence 
Was given as to the condition then of the 
widow, or of the probability or possibility of 
her future recovery. The county ct. judge 
held that there was no intention shown by 
deceased of bringing the legal relation of a 
husband to a dependent wife to an end, & he 
said that it was common knowledge that in 
many cases women whose mental condition 
had been deranged by childbirth did recover. 
The asylum authorities, after consideration 
of the circumstances that the workman was 
only earning £2 7s. ld. a week & was helping 
to support his mother & had a child to whose 
maintenance he was contributing, made no 
claim during his lifetime or after his death, 
but on an application the county ct. judge 
ordered an arbn. in which the widow was to 
be represented. The employers appealed :— 
Held: the county ct. judge, without medical 
evidence, could not find a probability of the 
widow’s recovery, or that there was any 
evidence upon which a finding of dependency 
could be based.—BAcon v. LONGRAKE SPAR 
Co., Lrp. (1931), 146 L. T. 115; 24 B. W. 
C. C. 482, C. A. 


2143. Add. Annotutions :—Consd. Bacon v. Long- 


rake Spar Co. (1931), 146 L. T. 115. Refd. 
M‘Arthur v. Fife Coal Co. (1926), 19 B. W. 
C. C. 669 ; Lee v. Munro (1928), 98 L. J. K. B. 
49; Brazewell v. Emmott & Wallshaw (1929), 
140 L. T. 603; Nugent v. Londonderry 
Collieries (1929), 141 L. T. 619. 


2148a. Motive of marriage itmmaterial—Marriage 


while in dying condition. |-—In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1915 the wife died & the 
sister-in-law staycd on as the workman’s 
housekeeper, becoming entirely dependent 
on him for her support. In Dec. 1925, the 
workman was operated on for scrotal 
epithelioma, but resumed work in June, 1926. 
In Mar. 1928, he was certified as suffering 
from an industrial discase & underwent 
another operation. In Apr. he went to 
hospital, but was discharged after four days 
on the ground that his case was incurable, 


& it was then thought that he was in a dying | 
condition. On June 7, he married his sister- | 


in-law with the view of making her a 


dependant within the Act. On July 21, | 
1928, he died. At the time of his death he . 


was in receipt of a weekly payment of com- 
pensation from his employers. The widow 
claimed compensation on the ground of total 
dependency. The county ct. judge found 
that the widow would not have been a 
dependant at the time of his death but for 
the accident, «&, therefore, refused com- 
pensation. The widow appealed :—Held: 
appct. having proved that, if the workman 
had not been incapacitated from earning 
wages, she would at the time of his death 


PART XIV. aa 2, SUB-SECT. 2.— his whole  proportion.—ELuior  v. 
e (6 e 


Gow HARRISON 


B. W. C. C. 854.-—SCOT. 


Sum less than 








2179a. 


2202. Add. Annotation :—Consd. 


2208. Add. 


Cases 2187a—2208. ENGLISH AND Emprre Digest SUPPLEMENT. 


have been totally dependent upon him, & 
having also proved that at that time she was 
in fact his wife, she was entitled to an award. 
The fact. that she married him after he had 
become incapacitated was immaterial, & 
any motive she may have had for marrying 
him was irrelevant.—BRAZEWELL v. EMMOTT 
& WAaALLSHAW, Lrp. (1929), 140 L. T. 603; 
45 T. L. R. 194; 73 Sol. Jo. 126; 22 B. W. 
C. 0. 152, C. A. 


Annotation :—Apld. Nugent v. Londonderry Collieries, Ltd. 
(1929), 141 L. T 


L. T. 619. 


2146. Add. Annotations :—Consd. Bacon v. Long- 


rake Spar Co. (1931), 146 L. T. 115. Refd. 
Lee v,. Munro (1928), 98 L. J. K. B. 49. 


2151. Add. Annotations :—Consd. Bacon v. Long- 


rake Spar Co. (1981), 146 L. T. 115. Refd. 
Lee v. Munro (1928), 98 L. J. K. B. 49. 


2166a, —— ——— ——— ———.]—-A workman, when 


on shore, which was about three months in a 
year, lodged with his married sister &., paid 
her 30s. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings :— 
Held: it was a question of fact, & there 
was evidence to support the finding, & no 
misdirection.—-BLooR v. SUTTON (OWNERS) 
(1926), 20 B. W. C. C. 12, C. A. 


2167. Add. Citation :—19 LB. W. C. C. 394. 


Add. Annotation :—Folld. Shotts Iron Co. v. 
Curran, [1929] A. C. 409. 


2178. Add. Annotations :—As to (1) Distd. Lee v. 


Breckman (1928), 188 L. T. 610. Consd. 
tie v. Stepney Corpn. (1929), 22 B. W.C.C. 


- Expenses.|-—Appit., a traveller em- 
ployed by resps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a letter agreed at his request to 
show his remuneration as being £150 salary 
& £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, & that applt.’s earnings must be 
treated as £450 a year, & that he was not a 
workman within Workmen’s Compensation 
Acts :—Held: as there was no evidence as 
to what applt.’s expenses in fact were, the 
judge’s decision was right.—SKIDMORE v. 
BULLOCK, LADE & Co., Lrp. (1928), 44 
T. L. R. 575; 21 B. W. C. C. 199, C. A. 


2199. Add. Annotations :— As to (1) Consd. Nimmo 


v. Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. Folld. Farleigh v. Parker & 
Lang (1930), 23 B. W. C. C. 490. 


Farleigh vv. 
Parker & Lang (1930), 23 B. W. C. C. 490. 


Annotation :—Refd. Farleigh  v. 
Parker & Lang (1930), 23 B. W. C. C. 490. 


whose husband is not alive at the time 
when the question arises”; if tho 
surrounding circumstances indicate 
that the word was intended to be used 


(1929), 22 


cost of own maintenance.)—-There is no 
inference of partinl dependency in the 
case of wa member of the workman's 
family who contributes to a family 
pool, entirely spent upon the neces- 
saries of life of the whole family, a sum 
jess than the proportion of the fund 
actually spent upon his own neces- 
saries, while retaining surplus earnings 
sufficient to allow him to contribute 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (c) iv. 


k i. Meaning of “ unmarried.’’) 
—On the construction of ‘‘ unmarried 
nister’’? in Workmen’s Compensation 
Act :—Held ; although ordinarily ‘‘ un- 
married ’”?’ means a person who has 
never been married, the expression 
is susceptible of meaning “a aister 
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in the statute in that sense.—Muvus- 
SAMMAT MOTI BAl v. AGENT, NORTH- 
WESTERN Ttar.way (1931), I. L. R. 
12 Lah. 228,-—IND. 
PART XIV. SECT. 8, SUB-SECT. 2.—A. 
ti. —— Nurse.J—Held: employed 
to perform work of a casual nature.-— 
LOWE v. Bruocn (1926), 47 N. L. HR. 
459,.—S§, AF. 


Vol. XXXIV.—Master and Servant. Cases 2204a—2220a. 


22042. ~J—A casual labourer was em- 
ployed by a builder in the doing of the repairs 
to the roof of a farmhouse & was paid by the 
hour. The farmer, for whom the repairs 
were being done, suggested to the builder 
that when the job was finished the builder’s 
men should assist in removing the branch 
of a tree which was overhanging & damaging 
the roof. The builder agreed, but nothing 
was said as to terms. The work on the roof 
having been finished at dinner-time, the 
labourer climbed the tree, & in the course 
of sawing the branch, fell off the tree & was 
injured. He claimed compensation from the 
builder & the farmer in the alternative. The 
county ct. judge found as facts that the 
contract of service between the labourer & 
the builder came to an end at dinner-time & 
that there was an implied contract that the 
farmer should pay the labourer for his 
labour, & held that, although the labourer’s 
employment was of a casual nature, the 
lopping of the tree was work done for the 
ee of the farmer’s trade or business. 
He therefore made an award for the labourer 
against the farmer. The farmer appealed :— 
Held: there was evidence to support the 
findings & no misdirection. Appeal dis- 
missed.— FARLEIGH v. PARKER & LANG 
(1930), 23 B. W. C. C. 490, C. A. 


2212, Add. Annotation :—Distd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 


2218a. Jobbing glazier—Supplying own tools.] 
——Held: there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor.— WILLIAMS 
e oe Lrp. (1928), 21 B. W. C. C. 339, 

2216. Add. Citation :—subsequent proceedings, 15 
B. W. C. C. 257, C. A. 


Add. Annotations :—Consd. Templeton v- 
Parkin Wm. & Co. (1929), 140 L. T. 519. 
Abas sean v. Larsen (1928), 21 B. W. 


2216a. —— Club collector. |~—-A club collector 
was appointed by a co-vperative society 
& received a shilling in the pound on 
all contributions collected ‘by him. The 
society reserved the right to terminate the 
appointment with or without notice, & pro- 
hibited the collector from canvassing for any 
other firm in competition with the society. 
He was not obliged to work on any particular 
day or hour &, provided he did not keep 
money over the week-end, could pay in 
money collected whenever he pleased & at 
any branch. He could not go on holiday 








2220a. 


without the consent of the society. He was 
given further elaborate written instructions 
which dealt in detail with the method in 
which he should carry out his duties. The 
county ct. judge found that the collector 
was a workman & not an independent con- 
tractor :—Held: the question was one of 
fact & there was evidence to support the 
finding & no misdirection. Appeal dis- 
missed.—Hosss v. RoyvaAnL ARSENAL Co- 
OPERATIVE Society, Lrp. (1930), 144 L. T. 
10; 23 B. W. C. C. 254, O. A. 


2220. Add. Annotations :—Consd. Roberts v. 


Gardner (1928), 21 B. W. C. C. 154. Refd. 
Hobbs v. Royal Arsenal Co-operative Society 
(1980), 144 L. T. 10. 


-]—-A co., who carried on the business 
of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
rent, & was provided with power, water, 
light, & coal. He on his part provided the 
necessary labour, grinding wheels & other 
accessories. He could employ & dismiss 
what men he liked, & the co. could not object 
to any workman he employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in his own hours. He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on his 
time & their foreman frequently came to see 
how the work pro ed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. His 
National Health Insurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The co. appealed :—Held: there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the meaning 





PART XIV. SECT. 3, SUB-SECT. 5. 


2213 iv. : eceased 
& his partner contracted with applit. to 
cut & cart 1,000 cubic feot of clay at 
5s. 3d. per cubic yard. They used 
their own tools & lorry, paid their own 
assistants, & worked when they liked, 
the only stipwation being that they 
had to deliver sufficient clay to keep 
the Seba WOrK ne: Applt. indicated 

hat part of the pit the clay was to be 
taken from & where the loads were to 
be dumped at the pottery. Deceased 
was killed by a fall of clay in the pit :— 
Held: deceased was an independent 
contractor.--WEST AUSTRALIAN Por- 
TERY Co., LTD. v. NEIL, [1928] W. A. 
L. R. 105.—AUS. 
.J—Pltf. engaged with 


o i. 
deft. to sink a well at an agreed rate 
per foot. Deft. exercised no control 


—— 





re 











or direction over plitf. in the execution | up what it would take to do the work. 


of the work, pitf. being an expert well- 
sinker :—Jield: pltf. was an indce- 
pendent contractor.—-DELLOW v. BELL, 
[1927] N. Z L. R. 140.—N.Z. 


2220 i. ——— Engagement at weckly 
wages.}-——Jtesp., requiring a sewerage 
system & a hot & cold water supply 
put into the house, got into com- 
munication with appet., who was a 
plumber, & he agreed to do the work. 
He was to be paid £4 4s. a week for 
doing it, & it was to take six weeks, 
erro son occasionally helped appct., 
& the £4 48. a week was to include any 
help that the son might give. Resp. 
also employed ‘‘ a handy man ” at Ss. 
a day & another man to assist appct., 
& she paid both these men. Before 


beginning the work appct. went to the 
house, which was vacant, & measured 
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Iie dictated a list of the materials 
required, & these were ordered, & 
resp. paid for them. A friend of 
ig (el a farmer, showed appct. where 
to lay the pipes & where the bath was 
to be put. Resp. on one occasion 
spoke to appct, about the line one 
drain would take as regards certain 
flower beds, but did not tell him where 
to run the drain. Otherwise appct. 
was left to himself as to how ho would 
do the work. D the course of 
the work appct. was injured :—Held: 
there was clear evidence that appct. had 
entered into a contract of service at 
the weekly wage of £4 4a. for the period 
required for completing a specified 
work, & accordingly appct. was entitled 
to compensation._-LOGUE v. PENT- 
LAND, {i 30) I. * 6 ’ 23 B. Ww. C. C, 646. 


Cases 2220a—2270a. ENGLISH AND Emprre Digest SUPPLEMENT. 


of the Act.—TEMPLETON vy. PaRKIN WM. & 
Co., Lip. (1929), 140 L. T. 519; 22 B. W. 
Cc. C. 110, C. A. 

2225. Add. Annotation :—Refd. Murphy v. Hender- 
son & Glass (1930), 23 B. W. ©. C. 91. 

2227a. ——- -}—The beneficiaries under the 
will of J. formed themselves into a limited 
co. for the purpose of managing testator’s 
estate consisting of a large amount of house 
property. Under its memorandum & arts. 
of assocn. it had power to carry on, inter alia, 
the business of builders, contractors, & 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. <A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business & relied on the 
powers given the co. by its memorandum & 
arts. The county ct. judge found as a fact 
that, notwithstanding the memorandum & 
arts., the co. was formed for the purposes of 
managing the estate & making a distribution 
among the beneficiaries. He held that the 
co. was not carrying on a trade or business 
& was not, therefore, liable to pay com- 
pensation as a principal under sect. 6. The 
workman appealed :—Held: the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
judge. The tinding was supported by the 
evidence & there was no misdirection.— 
Nimmo v. THomaAs JONES (EstaTgs), Lrp. 
(1929), 22 B. W. C. C. 642, C. A. 


2229. Add. Annotation :—-Distd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 


2282a. Limited company managing estate of de- 
ceased. |—-NIMMO v. THOMAS JONES (ESTATES), 
Lrp., No. 2227a, ante. 

2234a. —-—-.]}—M., Ltd., agreed to deliver a crane 
to H. & G. & to provide a skilled erector & 
the necessary unskilled assistance for its 
erection at their works. The erector sent by 
M., Ltd., was given authority to engage 
unskilled assistance but had no express 
authority to engage or pay for overtime. 
The crane was late in delivery & Ll. & G. 
pressed the erector of M., Ltd., to crect it as 
quickly as possible. The erector, therefore 
asked the wages clerk of Il. & G. whether a 
foreman in the regular employment of Ll. & 
G. could remain & work overtime on a 
Sat. afternoon. The foreman duly worked 
overtime as an unskilled assistant & was 
paid by the erector. On the following 
Tues. one of the partners of H. & G. pressed 
the erector to work overtime again &, after 
a discussion as to which of them should pay 
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Qi. Grantor of a right to take 
limber.J—An agreement whereby a 
landowuer grants to another the 
right of access to bis lund to take 
timber therefrom for which the 
grantce buys a royulty is not a contract 
or “part of or a process in the trade 
or ealling " of a farmer within Workers’ 
Compemvation Act, 6. 13, & conse- 
quently the landowner is not a principal 
& cannot be made jointly & severally 
liable with the grantec pursnant to the 
provisions of that sect.—MICIIALICK v. 


o a 





SCANLON v. 
s.S. 
IR. 


coo [1929] N. Z L. R. 240.-— 


2232 i. Foreigner resident abroad— 
Accident to workman in this country. }-— 
HARTLEP 
Co., Ltn. (No. 1), [1929] I. R. 96.— 
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o i. ~~~ Erecting electric cuble for 
railuay compuny.J—RABIA ¥. 
INDIAN PENINSULAR HY. (1928), 1. L. R. 
53 Bom. 203.-—IND 


for overtime, suggested that the erector had 
better have the foreman as before. The 
partner called the foreman, & the following 
conversation took place between the partner 
& the foreman: ‘‘C., the erector, wants you 
to stay. Will you help?” ‘‘ Yes, I will.” 
‘“'The same arrangement as Sat.’’ On the 
saine day the panes wrote a letter to M., 
Ltd., in which he said, ‘‘ We have instructed 
your foreman to work overtime to-night & 
our foreman will help him... . We, of 
course, will debit you with the cost of our 
man’s time.’ At 9 p.m. that night the 
foreman fell from a ladder while assisting in 
the erection of the crane & was killed. 
H. & G. & M., Ltd., were each made resps. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found that the workman had ceased his 
employment with H. & G. on the Tues. 
at 5 p.m. & was then engaged by M., Ltd. 
He made an award for appcts. against M., 
Ltd. M., Ltd., appealed :—Held: there 
was misdirection, -& no evidence to support 
the finding of a fresh contract of service with 
M... Ltd. The contract of service with 
H. & G. was still subsisting at the time of 
the accident, & the workman was lent or Ict 
on hire within sect. 5 (1), & therefore H. & G. 
remained liable.—MURPHY v. HENDERSON & 
GLASS (1930), 23 B. W. C. C. 91, C, A. 


2238. Add. Annotation :—Refd. Geddes v. Dun- 


fermline District Committee (1927), 20 
B. W. C. ©. 815. 
2289. Add. Annotation:—Consd. Nimmo». 


Thomas Jones (states), Ltd. (1929), 22 


B. W. C. C. 642. 


2248. Add. Annotation :—Consd. Nimmo v. 
Thomas Jones (Hstates), Ltd. (1929), 22 


B. W. C. C. 642. 
2256. Add. Annotulion :-—Refd. Geddes v. Dun- 


fermline District Committee (1927), 20 
B. W. C. C. 815. 
2261. Add. Annotations :-—-Consd. McFarlane v. 


Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Refd. Muscroft v. Stewarts & Lioyds 
(1928), 21 B. W.C. C. 274. 


2264. Add. Annotations :—Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357; Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. Refd. Flanagan v. Ackers 
Whitley (1926), 19 B. W. C. C. 399: Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 687; Muscroft v. Stewarts & 
Lloyds (1928), 21 B. W. C. C. 274; Wiles v. 
Ellerman’s Wilson Line (1928), 21 B. W. C. C. 
194; Brown v. Aveling & Porter (1929), 
22 B. W.C. C, 165; James v. Partridge Jones 
& John Paton, Ltd. (1982), 25 B. W. CO. C. 92. 

2270a. ——- ---—.]---A railway signalman died on 
Feb. 28, 1931, from pneumonia following a 


PART XIV. SECT. 4, SUB-SECT. 3.——D. 

sa. Workman receiving weekly pay- 
ments from contractor—Workman son 
of contractor.}--Held: although the 
contractor explained that he would 
not have made the payinents but for 
the fact that the workman was bis 
son, the facts justified the arbitrator 
in finding that the son had elected to 
take his fathor as his debtor in the 
obligation to pay compensation, & he 
was barred from claiming against the 
rincipal.—_GEDDES v0. DUNFERMLINE 
ISTRICT COMMITTER, [1927] 8. C. 797; 
20 B. W. CG. C. 815.—SCOT. 
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chill. It was alleged by his widow that on 
Feb. 20, 1931, which was a fine, dry day, 
after the end of his shift the relief man found 
him drying his cardigan at the cabin fire. 
It was the practice at the close of a shift to 
leave a clean bucket of water in the cabin 
& it was alleged that the deceased workman 
got wet & could only have got wet by falling 
with the bucket when climbing the steps of 
the signal cabin. On a claim for compensa- 
tion by the widow the county ct. judge in 
making his award said that if he were to find 
that deceased had met with an accident or, 
supposing there to have been an accident, 
that that accident had contributed to his 
death, he would be going into the realms of 
guess, conjecture, or surmise. We therefore 
made his award for the employer. ‘The 
widow appealed :---Held: it was entirely a 
question of fact for the county ct. judge & 
there was no misdirection. Appeal dis- 
missed.—-BOWLES vt. SouTuERN Ry. Co. 
(1981), 24 B. W. ©. C. 478, CL A. 

2276. Add. Annotations :—Refd. Raeburn v. Loch- 
elly Iron & Coal Co. (1926), 20 B. W. C. C. 
37; Bradley v. London & North Eastern 

Ry. Co. (1931), 145 L. T. 30. 


2278. After this case add :— 
——- .]}—Sec, also, No. 2281, post. 
2281. Add. Annofation:—Consd. Bradley »v. 


London & North Eastern Ry. Co. (1931), 
145 L. T. 30. 


2284. Add. Annotation :—Retfd. Raeburn v. Loch- 
gelly Tron & Coal Co. (1926), 20 B. W. C. ©. 637. 


2285. Add. Annotation :—Consd. Dixon v. Ayre- 
somne 8.S, Owners (1930), 99 L. J. K. B. 250. 


2297. Add. Annotation :—Distd. Lee v. Breckman 
(1928), 138 L. T. 610. 
After this case add ‘ See, also, Nos. 2586- 
2580b, post.” 
2299. Add. Annotation :—Consd. Lee v. Breckman 
-(1928), 188 L. T. 610. 


2300. Add. Annotations :—As to (1) Refd. Simpson 
v. London, Midland & Scottish Ry. Co., 
[1931] A. C. 351. As to (2) Consd. Lee v. 
Breckman (1928), 1388 L. T. 610; Holden v. 
Premier Waterproof & Rubber Co. (1930), 
144 L. T. 519. 

2801. Add. Annotation :—Refd. Smith v. Stepney 
Corpn. (1929), 22 B. W. C. C. 451. 


2804. Add. Annolations:—As to (2) Consd. 
Bradley v. London & North Eastern Ry. Co. 
(1931), 146 L. T. 30. Refd. Raeburn v. 
Lochgelly Iron & Coal Co. (1926), 20 B. W 
C. C. 637; Ferguson v. Shotts Iron Co, 
(1927), 20 B. W. C. C. 741. 

2805. Add. Annotation :—Consd. Bradley v. 
London & North Eastern Ry. Co. (1981), 
145 L. T. 30. 


2308. Add. Annotations :—As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
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OC. (c). on Dec. 30. 


2282 ia. S. P. BRESAND v. NORTHERN the yoar, 


SE Co., LTD., [1928] N. ZL. R. 461.— 


Ip a mine, began a shift at 11 Be. 
jt was the last shift of 
& the man worked more 
vigorously than usual in order to finish 
early for his own purposes. 
12.20 a.m. on Dee. 31, he complained Reld: 
of a pain in his side. 


Cases 2270a-—2817. 


B. W. ©. ©. 637. Gonsd. Bradley v. London 
& North Eastern Ry. Co. (1931), 145 L. T. 
30. Refd. Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 


2309. Add. Annotations :—Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Kerguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 


2310. Add. Annotations :—Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 


231 0a. Anthracosis.]—A platelayer employed 
by a railway co. worked in tunnels on an 
average of two days a week. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, & consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from anthracosis, a form of dust 
disease. Le obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judge held appct. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resps.:—Held: the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 
-~-CoLEe v. LONDON & NorTH EASTERN Ry. 
Co, (1928), 21 B. W. C. C. 87, C. A. 


2316. Add. Annotations :—-Apld. Flanagan  v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 
(1926), 96 L. J. K. B. 357. Distd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. ©. 741; 
Muscroft v. Stewarts & Lloyds (1928), 21 
B. W. C. C. 274. Consd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 868; Jones v. Blaenavon Co. 
(1931), 24 B. W. ©. C. 148. Alpd. Davies v. 
Vipond & Co. (1932), 146 L. T. 498. Consd. 
James v. Partridge Jones & John Paton, Ltd. 
(1982), 25 B. W. C. C. 92. Refd. Bradshaw 
». Richardsons. Westgarth & Co., (1931) 24 
B. W. Cc. CG. 61; Llayman v. Pensford & 
Bromley Collieries (1921), Ltd. (1982), 25 
RB. W. C. C. 37. 


9317. Add. Annotations :-—Apld. McFarlane uv. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 
Hayman ». Pensford & Bromlcy Collieries 
(1921), Ltd. (1932), 25 B. W. ©. C. 37. 





of the heart. There was no proof of 
any particular or exceptional strain, 
& it was not proved that the extra 
vigour with which the deceased had 
been working caused his death :— 
the arbitrator was entitled to 
hold that the workman’s death was not 


About 


He collapsed 


PART XIV. ava a SUB-SECT. 1.— 


@ 
sb. Heart failure caused by strain-— 
No idence 0 EXCESSIVE strain-— 
Whether injury by acctdent.|——A work- 
man, who was employed as a brusher 


while at work about ten minutes later, 
& died shortly afterwards. Death was 
due to heart failurc, caused by the 
strain of the whole work of the shift. 
operating upon a diseased condition 
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caused by injury by ‘‘ accident ”’ within 
Workmen’s mpensation Acts. 
Mintar v. Courness Iron Co., Ltp., 


Cases 2317a—233la. ENGLISH AND Empire Dicest SuPPLEMENT. 


2317a. Workman with heart disease—Death from 
strain.|—A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, & on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation :—Held: it was a question of 
fact, as to which there was evidence to 
support the finding.--FLANAGAN v. ACKERS 
Mis & Co. (1926), 19 B. W. C. C. 399, 

A, 

2317b. -.]—A stevedore, who for many 
years had done his work without ailing, while 
employcd unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
‘“Oh!’’ & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“Oh!” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death :— 
Held: death resulted from a strain incurred 
in the ordinary exercise of the man's work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant.— 
McFARLANE v. HUTTON BROTHERS (STEVE- 
DORES), Lip. (1926), 96 L. J. K. B. 357; 186 
L. T. 547; 20 B. W. C. C. 222, C. A. 


nnotations :—Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 B. W.C.C. 274. Apld. Hore v. General Steam Naviga- 
tion Co. (1929), 22 B. W. C. C. 100. Expld. Davies v. 
Vipond & Co. (1932), 146 L. T. 498. Refd. James v. 
sone Jones & John Paton, Ltd. (1932), 25 B. W. CG. C. 


A 


2317¢. ——- ———.}—A workman was employed 
loading & unloading a ship, & on May 235, 
1931, started the work at 6 a.m. of loading 
bags of sugar & china clay weighing a 
hundredweight each or more slung on board 
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C. (f£) iv. 


duty to hazard, to suffer or to do the 
act which was the cause of his injury, 
it follows that the accident was not 


by acrane. It was common ground he had a 

diseased heart. He was a man of small 

stature, forty-six years of age. He worked 
till 8 a.m., & at breakfast felt queer, but 
resumed work, & at 9.30 tried to s a sling 
of sacks swinging; there was a jerk, & he 
injured his er, but continued work. 
There was a slight pause, when the men were 
sitting down, but the deceased workman got 
up to hook a bag, tried to strike his hook in 
the bag, but fell & died. The question arose 
whether he died purely from di of the 
heart, or whether the work contributed to the 
death, in which latter event the death would 
be an accident arising out of the employment. 
The county ct. judge held the accident was 
due to disease & not to the employment. 
The death was certified to be caused by 
myocarditis & syncope :—Held: there was 
no evidence on which the county ct. judge 
could find as he did, & the death was con- 
tributed to by the ordinary course of the 
work, it not being necessary, in order to so 
hold, to prove there had been some abnormal 
strain caused by the work; consequently the 
accident arose out of the employment, & the 
dependent on the earnings of the deceased 
was entitled to compensation under sect. 1 (1), 
of 1925 Act.—TRELOAR v. Fat mMouTH Docks 
& ENGINEERING Co., Lrp. (1932), 147 L. T. 
271, C. A. 

2820. Add. Annotation :—Refd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 368. 

2327. Add. Annotations :—As to (1) Refd. Raeburn 
v. Lochgelly Iron & Coal Co, (1926), 20 B. W. 
C, C. 687; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741; Bradley v. 
London & North Eastern Ry Co. (1931), 145 


L. T. 30 

2829. Add. Annotation:—Folld. Bradley  v. 
London & North Eastern Ry. Co. (1931), 
145 L. T. 80. 

2329a. ~]}—BRADLEY v. LONDON & NORTH 
EASTERN Ry. Co., No. 2737a, post. 

2331a. .|—A workman, employed as a 
ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 








purpose he loeked into the axle-box, 
while his assistant was pouring the 
metal, he did something incident to 


mun.}—Appct. was employed in a room 


sl. Facial lysis—Resulli 
chill. awe aa ennante ace one “ arising out of ’ the employment, his euple nt.—WELL v. MORGAN, 
upbeld.—Burr ov. BROKEN Hitt Within Workmen’s Compensation Act, 1929] . iL. R. 155; 238, L. R. 
Sourn, LTp. (1926), 268. R.N.8.W, ft. = S. 1920, 2s 210, PE tebe 41; [19283 3 W. W. R. 710.—CAN. 
307; 43 N.S. W. W. N. 69.— ; v. BROWNING RURAL MUNICIPALITY fete ; ; ellow Ie- 
ee [1928] 3 W. W. R. 699.—CAN. Pe cg dats eck pled gi 


sk, Disease proceeding from bacilli.}— 
A disease proceeding from bacilli 
wert be a personal injury by accident. 
—SIMPSON v. FINLAYSON (1926), 26 
3. R.N. 5S. W. 280; 43 N.S. W. W.N, 
60.—AUS. 
sl. Infective jaundice.}—Held: there 
Was evidence on which the arbitrator 
was entitled to hold the contracting 
of the disease was an accident, & the 
workman’s death resulted from an 
injury by acecident.—RAEBURN  v, 
Co., LTp., 


molten babbit w 


had been poured. 
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2332 ii. ——-.}—Where it cannot be 


said that it was part of the workman’s the accident; & 


2332 lil. ——.}—The rule that“ arising 
out of the employment ”’ means arising 
out of the work which the workman 
was employed to do, applied in holding 
that pitf., who was em 
blacksmith in or about 
tion of a railroad, was entitled to 
recover for an pen Ws 

ch exploded while 
he was engaged in ‘ ba alge J " & 
when he was looking into an axle-box 
on machinery used in the construction 
work to ascertain if sufficient babbit A 

It was held on the ment.”)— 
evidence that it was part of pltf.’s duty 
to do the babbittin, 


of resp.’s factory with instructions, 
he alleged, to prevent employees from 
other rooms from loitering there. An 
employee from another room having 
entered, appct. ordered him to leave, 
foliowing which blows ensued between 
this employee & appct., & appct. 
received facial injuries :— : the 
accident to appct. did not arise out 
of or in the course of his Se oye esT) 
D. 


loyed as & 
e construc- 


from a piece of 


BROWN v. ALBANY BEL 1927), 
29 Ww. A. L. R. 1382.—A s 
2337 {. *‘ In the course of the ota 
‘ WELLS v. MORGAN, [1928] 
WwW. W., R. 710.—CAN, 
RaLLi Bros. v. PERUMAL 


on the occasion of ai. ———,}— 
(1929), I. L. R. 52 Mad. 747.— IND. 


t when for said 
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was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia oredr in Aug. 
1925. The county ct. judge held the injur 
was due to the first accident in 1919, 
awarded compensation :—-Held: there was 
no evidence to support the finding, & the 
award must be set aside.—-WERRIN v. 
UNITED NATIONAL COLLIERIES, Lirp. (1926), 
20 B. W. C. C. 166, C. A. 


2886. Add. Annotations :—Distd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v. Breckman (1928), 138 
L. T. 610. Refd. Holden.v. Premier Water- 
proof & Rubber Co. (1930), 144 L. T. 519. 


2389. Add. Annotations :—-8 to (1) Distd. McCullum 
v. Northumbrian Shipping Co. (1931), 146 
L. T. 124. Expld. & Distd. Northumbrian 
Shipping Co. v. McCullum (1932), 48 T. L. R. 
568. Refd. Moule v. Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. Aes to (2) 
Consd. Gorman v. Barclay Curle (1925), 19 
B. W. C. C. 564. Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 
L. T. 488; Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 351. 


2340a. -.|—Pructk v. Davey, No. 2460b, post. 


2340b. Distinction between negligence & perform- 
ance of act in unusual manner—Question of 
fact.]—Deceased was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for purposes 
of his own for a few minutes. HKeturning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion; he 
slipped & fell under the wheels & was killed. 
His widow claimed compensation. The 
county ct. judge held that the act of the 
deceased was not done for the purposes of 
é& in connection with his employers’ trade or 
business & made an award in favour of the 
employer :—Held: the distinction between 
negligently dving an act which was within 
the authority & doing an act which you are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
sufficiently considered by the county ct. 
judge. It was a question of degree & of 
fact. The matter must therefore go back 
for reconsideration.—TAYLOR v. Lock (1930), 





PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 


Pet eee AN R ee ee rey mately two miles in length, running 
8. A. S. R. 92.—AUS an between the 

Se r quarry. <A construction camp 

© i—-— Partly due to wilful miscon- been erected near the dam, & pltf. & 


duct of workman.}-BaKER v. NEW 
SouTnH WaLkEs RarLway Comrs. (1927), camp. 
a s. rea S.W. 50; 45N.S. W. W.N. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 


the 


from H. Bay to 


e i Workman riding in jigger 


belonging to fellow workman.}—Pltf. was 
employed by deft. corpn. as a plate- 
layer on a length of tram line, approxi- 


H. waterworks dam & 


other workmen elected to live at this 
Pitf.’3 work was confined to 
the section of the line 
dam & the quarry. 
spent week-ends at the 
other workmen he frequently returned 
the camp on a jigger 
owned by one of the men. Suc 
of the jigger was known to & acquiesced 


99 L. J. K. B. 245; 142 L. T. 687; 23 
B. W. ©. C. 55, C. A. 


2342. Add. Annotation :—Consd. Howells v. G. W. 
Ry. (1928), 97 L. J. K. B. 183. 


2342a. .}—A dock labourer was 
employed to load cargo into a steamer in 
a dock. He could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment :— 
Held: this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the course of the 
employment.— HOWELLS v. GREAT WESTERN 
Ry. Co. (1928), 97 L. J. K. B. 183; 138 L. T. 
544; 21 B. W. C. C. 18, C. A. 

Annotation :——Distd. Black v. Hesperides S.S. Owners 

(1929), 22 B. W. C. C. 295. 

2845. Add. Annolation :—Refd. Sparey v. Bath 

R. D. C. (1980), 23 B. W. C, C. 263. 


2347. Add. Annotation :—Refd. Anderson v. Hick- 
man H. & Co. (1928), 21 B. W. C. C. 369. 


2348. Add. Annotations :—Consd. ier! v. Bath 
R. D. C. (1930), 23 B. W. C. C. 263. Refd. 
Lye v. British & Argentine Meat Co. (1923), 
Ltd. (1927), 20 B. W. C. C. 341. 

23849a. ——-.]|——- DUNNING v. BINDING (1932), 
147 L. T. 520, C. A. 


2349b. Engine driver—Accident after coming off 
duty—In hostel provided by employer.}— 
BRENTNALL v. LONDON & NORTH EASTERN 
Ry. Co. (1932), 48 T. lu. R. 544, C. A, 


2850. Add. Annotation :—Consd. Sparey v. Bath 
R. D. C. (1980), 23 B. W. C. C. 263. 


23544. Leaving dock side for ship.J— 
The deceased workman signed on as hoat- 
swain for a voyage, & joined the ship when 
lying in Swansea Harbour. The contract of 
service contemplated that he might be called 
on to act as night watchman with overtime 
payment. He was acting as such when, 
returning from his home to the ship, he dis- 
appeared, after calling at a public-house just 
outside the entrance to the dock premises, 
which were private property, & his body was 

















in by the corpn.’s officers. Pltf. was 
returning to the camp on the morning 
of Aug. 3, 1929, on the jigger, when 
the latter was derailed & pitf. seriously 
injured. The place of the accident 
was some two miles & a half from the 
nearest part of the section of line at 
which he would normally have reported 
Phe te -—Held: though pltf. had a 


had 


between t to be at the place where the 
Pitf. often accident happened, at the time he was 
- Bay, & with not then there in pursuance of his 


obligation to deft. his claim must 
fail.—FLOWERDAY v. AUCKLAND CITY 


a 
use CORPN., [1930} N. Le L. R. 331.—N.Z. 
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found in the water a thousand yards from the | 2357. Add. Annotations :—-Consd. Howells v. G. W. 


ship :—-Held: deceased, by taking on the 
special duty of night watchman, did not 
divest himself of the character of a seaman, 
& as he must be inferred at the time of the 
accident to have becn on the private premises 
of the harbour in which the ship lay, & 
sustained the accident by reason of risks 
incidental to his employment, which he 
would not) have encountered but for his 
employment, therefore the accident arose 
out of & in the course of the employment. 
The principle in all the cases of a seaman 
returning from shore leave to his ship in a 
public harbour is that the question to be 
decided must be whether the risk run was 
shared with all the public, or was incidental 
to the seaman’s employment.-—NoORTH- 
UMBRIAN SHIPPING (Co., Tim. oo McCunitu™m 
(1932), 101 L. J. K. B. 664; 48 T. LL. R. 568 ; 
76 Sol. Jo. 494; sub nom. McCcLitM v. 
NORTHUMBRIAN SHIPPING Co., Lrp., 147 
L. T. 361, A. 1. 


2855. Add. Annotations :—Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. C. C. 263. Refd. 
Black v. Hesperides S.S. Owners (1929), 22 
B. W. C. C. 295. 


2855a. —--— Road repairer——Accident on scene of 
repairs.|—.Applt. was a workman who was 
employed by resps. in road repairing & tar 
spraying. ‘The work consisted in sweeping 
& tarring the road; the last portion of his 
work for the day was to swecp another 
portion of the road above the section which 
had been ¢arred. On July 5, 1929. the 
foreman blew his whistle at five o’clock, & 
the men knocked off work. Applt. got to 
his work on a bicycle, which he left just off 
the road, & when work ceased he proceeded 
in the ordinary way to get his bicycle. At 
the end of the swept portion of the road 
were some horses belonging to a separate 
contractor & used for moving the tarring 
machines. As he passed the horses he was 
kicked by one of them, knocked off his bicycle 
& severely injured. On those facts the 
county ct. judge found that the accident did 
not arise in the course of applt.’s employ- 
ment :—Meld: the decision of the county 
ct. Judge raised a question not of fact but of 
law, & the proper legal inference to be drawn 
from the facts was that the accident did not 
occur in the course of applt.’s employment. 
When he mounted his bicycle & started off 
to ride home he had resumed his freedom of 
action as a citizen on the public highway. 
SPAREY v. BATH RURAL DistRIcT COUNCH. 
(1932), 146 L. T. 285; 48 T. L. R. 873° 75 
Sol. Jo, 8133; 24 B. WLC. C. 414, UL. 


2356. Add. Annotations :—Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 
Refd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. C. ©. 163; Black v. 
Hesperides S8.S. Owners (1929), 22 B. W.C. C. 
295; Northumbrian Shipping Co. +. 
McCullum (1982), 48 T. I. BR. 568. 





Ry. (1928), 97 L. J. K. B. 1833; Sparey v. 
Bath KR. D. C. (1931), 48 T. L. R. 87. Apld. 
Northumbrian Shipping Co. v. McCullum 
(1932), 48 T. L. R. 568. 


2360. Add. Annotations :—Apld. Howells v. G. W. 


Ry. (1928), 97 L. J. K. B. 183. Folld. 
Anderson v. Hickman H. & Co. (1928), 21 
B W. ©. C. 369. 


2364. Add. Annotations :—-Apld. M‘Pherson v. 


Reid M‘Farlane (1926), 19 B. W. C. C. 57535 
Pruce v. Davey (1926), 1386 L. T. 601; 
Robertson v. S.S. Appalachee, Rovira v. 
Same (1926), 136 L. T. 488. Consd. Lye v. 
British & Argentine Meat Co. (1923), Ltd. 
(1027), 20 B. W. C. C. 341; Moule v. Marmite 
Food Extract Co. (1927), 20 B. W. C. C. 446; 
Howells v. G. W. Ry. (1928), 97 L. J. K. B. 
183; Black v. Hesperides S.S. Owners (1929), 
22 B. W. C. C. 295; Sparey v. Bath R. D. C. 
(1931), 48 T. L. R. 87. Apld. Medler v. 
Medler (1981), 24 B. W. C. C. 345. Refd. 
Anderson v. Hickman H. & Co. (1928), 21 
B. W. C. C. 369. 


2366. Add. Annotations :—Apld. Robertson vv. 


S.S. Appalachee, Rovira v. Same (1926), 186 
I.. 'l'. 488; Moule v. Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. Refd. Ander- 
son v. Hickman H. & Co. (1928), 21 B. W. 
C. C. 3695 Sparcy 7. Bath R. D. C. (1931), 
48 T. Ll. R. 87. 


2367a. -—-— -——-- Accident while riding motor 


cycle.}—A fruiterer had a business in N. & a 
small branch at L. One of his sons lived at. 
L., but not over the JL. premises. The son 
periodically travelled between [1 & N. to 
assist his father in N. & would tell him of the 
requirements of the L. branch. Lle travelled 
by motor cycle except in wet weather, when 
he went by train. While riding his motor 
eyele from L. to N. the son collided with a 
lorry & was killed. The widow claimed com- 
pensation. There was no evidence forth- 
coming in the arbn. as to whether the son 
had called at the L. branch before leaving for 
N. The county ct. judge made an award in 
favour of the widow. The employer 
appealed :—-Held: there was no evidence 
that at the time of the accident the workman 
was engaged on his employer's business & it 
was not therefore proved that the workman 
was in the course of his employment at the 
time. Appeal allowed. 

In the present case the facilities had been 
provided by the employer, & the deceased 
chose to travel to his work by motor cycle 
(LAWRENCE, I..J.).-—MEDLER tv. MEDLER 
(1931), 24 B. WL. GC. C. 345, CLA. 


2368a. ——— No obligation to use conveyance. |— 


Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lorry to convey them to & from their 
homes, but the women were under no 
obligation to use the lorry. The usual course 
was for the women, when they had finished 


The hour of com- the condition that her employer 


PART XIV SECT. 5, SUB-SECT. 2. ffom_ her work. 
. (b). 


2368 i. Conreyanee provided by 
farmer. A herrypicker was cngaged 
to work on a fruit farm cight miles 
distant froin her home, on the wnider- 
taking that wages would be paid her 


at a daily rate & that she would be 


conveyed hy her employer to & 


mencing work on the farm was generally 
7 am, bat was sometimes 8 ain, 
& each evening the workers were 
informed when the employer’s convey- 
ance wonld call for them on the 
following morning. No other means 
of conveyance was available to the 
berrypicker, & she would not have 
accepted the employment except on 
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conveyed her to & from work. While 
travelling to work on a lorry belonging 
to her employer she was injured through 
the lorry being accidentally overturned : 
—Held: the accident to the worker 
had not arisen in the course of her 
ap as i paaen Pe ad ». FORREST, (1931) 
S. C. 634,.—SCOT. 
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their work, to walk back to the employers’ 
yard, where the lorry was waiting. On a 
pee day the worker, having finished 
er work, was standing in the yard with her 
fellow-employees, & the employers’ foreman 
told them to load up onthelorry. The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the worker’s legs was crushed 
between the lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
of her contract of service, that the yard was 
not within the ambit of her work, & that it 
was unnecessary for her to be there cither for 
the performance of her duties or for the pur- 
pose of going home, & made an award in 
favour of the employers. The worker 
appealed :—Held: the case was covered 
by authority, & the accident arose out of & 
in the course of the worker’s employment. 
It is sufficient for a workman to show that an 
accident occurs when he is on his employer’s 
premises & travelling by a permitted route.~- 
ANDERSON v. HLIICKMAN IT. & Co., Lip. (1928), 
21 3B. W.C. ©. 369, C. A. 
2369. Add. Annotation :—Refd. Robertson v. S.S. 
re temas Rovira v. Same (1926), 136 L. T. 
8. 
2870. Add. Annotation :—Refd. Robertson v. S.S. 
rr eae Rovira v. Same (1926), 136 L. T. 
438. 


2370a. —-— Different boat used by workman.]|— 
ROBERTSON v. APPALACHEE (OWNERS), RoO- 
VIRA v. SAME, No. 2552a, post. 
2372. Add. Annotation:—Consd. Gorman  v. 
Barclay Curle (1925), 19 B. W. C. C. 564. 
2881. Add. Annotation :—Distd. Standen v. Smith 
(1927), 20 B. W. C. C. 305. 

2384a. .}—A butcher’s boy was allowed to go 
home for his tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take orders froin customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea, & that the 
accident did not arise out of & in the course 
of his employment:—Held: there was 
evidence to support the finding, & no niis- 
direction.— LYE v. British & ARGENTINE 
Mrat Oo. (1923), Lrp. (1927), 20 B. W. GC. C. 
341, C. A. 
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2384b. -.|—A workman employed on a night 
shift was permitted to leave the premises to 
get. his supper. There was no necessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for his supper & 
met with an accident in a public street :— 
Held: the accident did not arise out of & 
in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers.—MOULE wv. 
MARMITE Foop Extract Co. (1927), 20 
B. W. C. C. 446, C. A. 

2388a. -——~.]|—-A watchinan was employed on an 
estate in which sewers were being constructed 
in a trench by the side of a highway. He 
could go anywhere on the estate, but had to 
give special attention to the open trench 
& to look after the red lights at night-time. 
He was provided with a watchman’s box & 
a coke brazier. During one of his watches, 
Which was twenty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of the employment. 
The employers appealed :—Held : there was, 
on the evidence, no causal connection 
between the employment & the death, &, 
therefore, the accident did not arise out of 
& in the course of the employment.— 
BUCKLAND @. FRENCH (W. & C.) (1929), 45 
T.L. R. 193; 22 B. W. C. C. 182, C. A. 

2390. Add. Annotation :—Refd. Dixon v. Ayre 
some 8.S. Owners (1930), 99 L. J. K. B. 250. 


2395. Add. Annotations :—Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250 ; 
Dyson v. Vickers-Armstrong, Ltd. (1929), 
142 L. T. 340. Refd. Shephard v. London 
Midland & Scottish Railway (1930), 143 
L. T. 220. 

2401. Add. Annotations :—Consd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 512. 
Apld. Gorman v. Barclay Curle (1925), J9 
B. W. C. C. 564. 


2407. Add. Annotations :—-Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245; Taylor v. Lock 
(No. 2) (1930), 144 L. T. 428. Refd. Altobelli 
v. Ellis (1926), 1386 I. T. 602. 

2407a. Injured workman leaning on tubs.}-—A 
workinan injured his finger while working 
underground in a coal pit, & went to the 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) i. 


sn. Worlman standing by open door 
of railway carriage—Door left open. |-— 
Held: the workman had not exposed 
himself to any groater risk than that 
to which an ordinary traveller in the 
train would have becn exposed, & the 
accident had arisen out of his employ- 
ment.—GREAT INDIAN PENINSULAR 
Ry, Co, v. KASHINATH CHIMAJI (1927), 
I. L. hk. 52 Bom. 45.—IND. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) fi. z: 


g i. —— Workman urinating by 
stationary truck—Without_ preliminary 
inquiry as to shunting.}—M‘INTOSH v. 


CARMICHAEL, [L929] S. C. (Ct. of Sess.) 
200.—-SCOT. 

g ii. Cycling along platfarm.}— 
A workman, employed at a railway 
station on shunting & other duties, 
was instructed to deliver a Ictter at a 
signal cabin 300 sards distant from the 
station. The usual & only recognised 
method of doling so was for the 
messenger to go on foot along the plat- 
forin & across several sets of rails. ‘The 
workman, however. borrowed a fellow- 





servant’s bicycle which had been left 
in the station office. He procecded to 
ride along the platform, but failed to 
keep a straight course & fell from the 
platform to the rails, sustaining 
Injuries from which he died : ~-Zeld: 
while the accident had happened in the 
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course of the deceased's employment, 
he had taken a risk, in using the 
bicycle, which was not reasonably 
incidental to his employment, but was 
an added peril to which by his own 
conduct. he had exposed himself; &, 
accordingly, the accident did not arise 
out of the employment.—--ROONBY », 
LONDON & NortTH EASTERN Ry. Co.,, 
[1931] 8. C. 34; 23 B. W.C. C. 606.— 
SCOT. 


sp. Workman employed to water sheep 
& look after & bring in horses—Death 
through accidental discharge of gun— 
Use of gun expresaly forbidden.)—-Held : 
the accident did not arise out of 
deceased’s employment.--Dorizzi v. 
es (1925), 27 W. A. L. R. 93 


underground first-aid station, a quarter of 
mile away, to have it dressed. He returned 
to his work along the haulage way. Going 
in the same direction as himself, & at the 
same pace, was a line of empty tubs. He 
availed himself of this line of tubs by leaning 
on them as he walked, & putting his lamp 
into one of them. As he approached his 
place of work he leaned over the edge of the 
tub to get his lamp without noticing that the 
roof immediately in front was low. He was 
caught between the tub & the roof & injured 
his spine. The county ct. judge accepted 
the workman’s story of the accident, & held 
that he had not added a peril to his employ- 
ment. The employers appealed :—Held: 
there was evidence to support the finding, & 
no misdirection. Appeal dismissed.—BAKER 
v. WEST CANNOCE CoLuiERyY Co., Lrp. (1931), 
24 B. W. C. C. 231. 


2409. Add. Annotation :—Refd. Stephen v. Cooper, 


[1929] A. C. 570. 


2415. Add. Annotations :—Consd. Altobelli v. Ellis 


(1926), 1386 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
v. Same (1926), 96 L. J. K. B. 337; James 
v. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. ©. C. 726; 
Clarke uv. Southern Ry. (1927), 96 L. J. K. B. 
572; Stephen v. Cooper, [1929] A. C. 
570. Apld. Davison v. Holmside & South 
Moor Collieries, Napper v. Lambton, Hetton 
& Jvicey Collieries (1929), 140 L. T. 511. 
Consd. Dixon v. Ayresome S.S. Owners (1930), 
99 L. J. K. B. 250; Dyson v. Vickers-Arm- 
strong, Ltd. (1929), 142 L. T. 340; Quickfall 
v. London & North-Eastern Ry. Co. (1929), 
142 L. T. 315; Shephard v. London, Midland 
& Scottish Railway (1930), 143 L. T. 220; 
Hannaby v. Liay Main Collieries, Ltd., [1931] 
1 K. B. 602. Refd. Durie v. Anchor- 
_ Donaldson Line (1925), 19 B. W. C. C. 512; 

Taylor v. Lock (No. 2) (1980), 144 L. T. 428; 
Muteham v. Gentle (F. W.) & Son (1931), 24 
B. W. C. C. 310; Thomas v. Ocean Coal Co. 
(1931), 146 L. T. 183. 


2417. Add. Annotation :-—Consd. Dixon v. Ayre- 


some S.S. Owners (1930), 99 L. J. K. B. 250. 


2417a. Workmen repairing hydraulic appa- 


ratus—Not using ladder provided—-Electrocu- 
tion. |—-Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic eatery met with a fatal 
accident. hen the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
pressure some one had to turn off the valve 
as soon as possible. The obvious & proper 
route to the valve was up a ladder & along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 
moving cranes & a live electric wire, & he 
put his hand on this wire & was electrocuted. 


Directly the valve was turned on the workman, 


gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
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found that one of the objects of the deceased 
in returning by the way he did was to give or 
receive a signal as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had acted in an unnecessary & unreasonable 
way & had by so acting stepped outside the 
sphere of his employment, & therefore the 
accident did not arise out of the employment, 
& consequently s. 1 (2) did not apply :— 
Held: there was evidence to support the 
finding of the county ct. judge, being a 
question of fact the Ct. of Appeal could not 
interfere with the finding.—SHEPHARD v. 
LONDON, MIDLAND & SCOTTISH RAILWAY 
ree 143 L. T. 220; 23 B. W. CO. C. 105, 


2419a. Workman putting hand into exhaust 


pipe—To find hammer.]—The workman was 
employed as a labourer by resps., & occasion- 
ally as a grinder. The grinders’ shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhaust pipe with a strong 
draught of air into the shop. Some days 
before the accident the workman, whilst 
on ployed in the shop, mislaid his hammer, 
& being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
hand in one of the inhaust pipes & drew out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & 
next day, Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it there, 
tried the next pipe which was the exhaust 

jpe which had a fan close to the mouth, & 
his fingers were cut off. He claimed com- 
pensation under the Act. It would have 
been possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The county ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ- 
ment, & a peril voluntary superinduced by 
him on what arose out of the employment ; 
the accident did not arise out of & in the 
course of his employment, & further, the act 
being entirely unnecessary because’ the 
hammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pipe, & absolutely unreasonable 
because the outward draught was very 
strong & quite sufficient to show that there 
must have been a rapidly revolving fan close 
to the outlet, the act was not within the 
sphere of the employment at all :—Held: 
ihe question whether this act of the work- 
Man was one within the scope of his employ- 
ment was one of fact involving a question 
of degree, & therefore a question to be 
decided by the county ct. judge, & his award 
could not be interfered with.—Dyson v. 
VICKERS-ARMSTRONG, Lrp. (1929), 142 L. T. 
840; 22 B. W. C. C. 661, C. A. 


2425. Add. Annotations :—Consd. Edwards  v. 


Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337; Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Apld. Howells v. G. W. Ry. 
(1928), 97 L. J. K. B. 183; Stephen v. 
Cooper, [1929] A. C. 570. Consd. Dyson v. 
Vickers-Armstrong, Ltd. (1929), 142 L. T. 
340; Quickfall v. London & North-Eastern 
Ry. Co. (1929), 142 L. T. 815; Shephard v. 
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London, Midland & Scottish Railway (1980), 
148 L. T. 220; Taylor v. Lock (1930), 99 
L. J. K. B. 245; Thomas v. Ocean Coal Co. 
(1931), 146 L. T. 183. Refd. Hannaby v. 
Lilay Main Collieries, Ltd., [1931] 1 K. B. 
602; Taylor v. Lock (No. 2) (1930), 144 
L. T. 428; he ae v. Johnson & Phillips, 
Ltd. (1931), 24 B. W. C. C. 502; Muteham 
iraad (F. W.) & Son (1931), 24 B. W. C. C. 


2425a. —-—— Workman walking along line—Short 


cut.]—An ‘electrician was employed in the 
erection of an overhead cable to convey 
electrical current across country. The work 
had reached a stage where the cable was 
being carried over a single line of railway. 
The workman entered his employment when 
he met his foreman in the morning, but he 
had to walk a mile & a half after mecting the 
foreman, to the spot where he had to work. 
The proper route to this spot was along a 
road, then along a footpath, & then across a 
field, but a considerable distance could be 
saved by walking part of the way along the 
railway line. The workman chose to tres- 
pass along the line, but, as a gale was blowing, 
he walked with his head down against the 
wind. He thus failed to notice the approach 
of a train which struck & killed him. The 
widow claimed compensation. The county 
ct. judge made his award for the widow on 
the ground that the workman was merely 
acting negligently in the course of his employ- 
ment. The employers appealed :—Held : the 
workman was not employed to trespass on 
the railway, & the accident arose out of the 
added peril to which he had thereby exposed 
himself & not out of the employment. 
Appeal allowed.—STEPHENSON v. BRITISH 
INSULATED CABLES, Lp. (1980), 23 B. W. 
C. C. 549, C. A. 


2426. Add. Annotation :—Refd. Taylor v. Lock 


(1930), 99 L. J. K. B. 2465. 


2426a. Alighting from train in motion.]— 


ALTOBELLI v. JOHN ELLIS & Sons, Lrp., No. 
2574a, post. 


2430a. —-— Taking short cut through danger area. 


—The deccased workman was a abies 
Jabourer employed by resps. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not required at the navvy, he 
went away to a ncighbouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a ‘‘ short cut ”’ 
which brought him under the bucket of the 
navvy. ‘his he had been warned by his 
employers not to do. As he was proceeding 
back to work by this “‘ short cut,’’ the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him :—Held: the 
workman was performing the work which 
he was sae get to do in a way in which he 
was warned not to do it, but he was, never- 
theless, doing something for the purposes of 
his employment. The case therefore came 
within Workmen’s Compensation Act, 1925 
(c. 84), 8. 1 (2), & the widow was entitled 
to compensation.—BROTHERTON v. JACKE- 
son (J. & A.) (1928), 98 L. J. K. B. 76; 140 
L. T. 271; 21 B. W. C. C. 382, C. A. 
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2437. Add. Annolations :—Consd. Altobelli v. Ellis 


(1926), 186 L. T. 602; Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 672; Taylor v. 
Lock (No. 2) (1930), 144 L. T. 428. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton, Hetton & Joicey 
Collieries (1929), 140 L. T. 511; Dixon v. 
Ayresome S.S. Owners (1930), 99 L. J. K. B. 
250; Taylor v. Lock (1930), 99 L. J. K. B. 
245 ; Thomas v. Ocean Coal Co. (1931), 146 
L. T. 183; Dugdale v. Johnson & Phillips, 
Ltd. (1931), 24 B. W. C. C. 502. 


2437a. Attempt to board lorry in motion.}|— 


Deceased workman at the time of the acci- 
dent was twenty-five years old, & an active 
man. He was employed by resp. as driver 
of a motor steam lorry of about 7 tons 
burden, & astecrsman wasalso employed on the 
lorry. On Apr. 12, 1929, whilst driving, he 
got down & went across a field, in which he 
had seen his father, to get some tobacco from 
him. After he had got the tobacco he 
relieved nature against the hedge, & joined 
the road some 300 yards in front of the lorry. 
He beckoned to the steersman, who then 
drove on at three miles an hour, & whilst it 
was moving the deceased attempted to get 
on, but fell & was run over by the hind wheel 
& killed. The steersman did not see what 
happened, but felt a bump when the lorry 
went over the deceased. There was a step 
about 17 inches from the ground, & then an 
iron platform 12 inches by 13 inches next to 
the small door leading into the cab where the 
driver sat. The door opened outwards on 
to the iron platform. There was no handrail 
or handle on the outside of the lorry to give 
any help to any one entering the cab. There 
was evidence that men got on to these 
lorries every day when going at three miles 
an hour. The question arose whether the 
accident arose out of & in the course of the 
employment. The county ct. judge held 
that it was a question of degree, & taking 
into consideration the speed of the steam 
lorry, its weight, its construction, & its 
accessibility whilst moving at three miles an 
hour, the deceased, in attempting to enter it 
& trying to get through the open door or 
ciambeniie over it, added a hazard & needless 
peril to his employment, & was thereby 
doing something different in kind from what 
he was employed to do, & voluntarily 
exposing himself to a risk which was not 
reasonably incident to his cmployment; & 
therefore the accident did not arise out of 
& in the course of the employment :—Held : 
the county ct. judge had not misdirected 
himself in law & there was some evidence on 
which he could come to the conclusion he 
did, therefore his award could not be inter- 
fered with.—TayLor v. Lock (No. 2) (1930), 
144 L. T. 428; 23 B. W.C. C. 444, C. A. 


2439a. Farm hand adjusting mower.]—A workman 


employed as a harvest hand on a farm was 
engaged in driving a two-horse mower with 
a cutting-blade for cutting the corn, & had 
occasion to replace a chain which had become 
detached from the back-band of one of the 
horses. He did not put the cutting-blade 
out of gear, but stood up from his seat on 
the machine & attempted to walk out on the 
pole between the horses in order to reach the 
detached chain. There was no express 
prohibition against walking on the pole, but 


the customary & proper method of replacing 
a chain was to stop the mower, put the 
cutting-blade out of gear, fasten the reins, 
dismount from the machine & walk to the 
horses’ heads. The weight of the workman 
on the pole caused the horses to start, setting 
the cutting-blade in motion. He fell on to 
the blade & was seriously & permanently 
injured. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman 
it was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again appealed :—Held: the 
accident arose from an added peril to which 
the workman had voluntarily exposed him- 
self & consequently did not arise out of his 
employment.—STEPHEN v. COOPER, [1929] 
A.C. 570; 98 L. J. P. C. 97; 141 L. T. 300 ; 
45 T. L. R. 413; 73 Sol. Jo. 268; 22 B. W. 
C. C. 339, H. L. 
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sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. I (1):—Held: the riding 
of the bicycle along the picr was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
of the employment, consequently the accident 
did not arise out of the employment, & 
sect. 1 (2) of the Act of 1925 had no operation. 
—QUICKFALL v. LONDON & NORTH-HASTERN 
Ry. ce. (1929), 142 L. T. 315; 22 B. W.C.C. 
653, C. A. 


2439c. Postman using motor cycle-—-Permission to 


use bicycle—Accident at level crossing.}—An 
auxiliary postman was employed to deliver 
letters in relief of his father who was sub- 
postmaster of a country post office. Ten 
years earlier the father had obtained per- 
mission to use a bicycle on the round. In 
the course of this round it was necessary to 
go across a level crussing. The son went on 
the round on a motor cycle & crossed the 


level crossing in front of an approaching train 
riding his motor cycle with the enyine in gear. 
As he was crossing the engine of the train 
caught the motor cycle. He was thrown off 
é& died of his injuries. His widow claimed 
compensation. At the arbn. it was conceded 
on behalf of the employer that the permission 
granted to the father to use a bicycle extended 


Annotations :—-Apld. Stephenson v. British Insulated Cables, 
Ltd. (1930), 23 B. W.C. GC. 5495 Thomas v. Ocean Coal 
Co, (1931), 146 L. 'T. 183. Refd. Quickfall vr. London & 
North-Nastern Ry. (1929), 142 L. T. 3153 Shephard ov. 
London, Midland & Scottish Ry. (1930), 143 L. T. 220; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 428; Muteham 
v. Gentle (Ff. W.) & Son (1931), 24 B. W.C. C. 310; Race 
a. Postmaster-Generul (1932), 146 L. T. 489: Dugdale e. 
Johnson & Phillips, Ltd. (1931), 24 B. W.C. Cc. 502. 


2439b. Riding bicycle along railway platform 


PART XIV. see 5, SUB-SECT. 2.— 


sq. Farm labourer taking gun to 


carrying heavy weight.|-—-A workman in the 
course of his employment had to take a mud- 
door from the ship on the repair of which 
he was engayed to get it repaired. The mud- 
door was a picce of metal about 9 in. by 4 in. 
& weighing 7 lb. to 8 Ib. He walked with it 
down the pier to the shore-end where the 
repairing shop was, & when it was mended 
got on toa bicycle & rode along a platform 
on the east side of the pier reserved for 
passengers. A railway ran down thc centre 
of the pier & on each side was a raised 
platform about 7 ft. wide, the one on the 
eastern side fur passengers the other for 
traffic. Public notices were put up at the 
water end of the pier that the eastern plat- 
foros was for pedestrians only, & at the 
other end that the western platform was for 
traffic only. The man fell in front of an 
approaching train & was killed. His 
widow claimed compensation as being de- 
pendent on the earnings of the deceased 
workman, but the county ct. judge held that 
she was not entitled, as though the accident 
arose in the course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part of his employment to hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was in- 
material that in fact the act was done for the 
purposes of & in connection with the em- 
ployers’ trade or business, since before 


2448a. 


crow which few down. 
placed the gun on the grubber, the gun 


to the son, but it was also argued on the 
employer's behalf that the deceased workman 
by using a motor cycle instead of a pedal 
cycle had added a peril to his employment. & 
was doing something different in kind from 
what he was employed to do. The county 
ct. judge found that the permissiun to use a 
bicycle did not cover the use of a motor cycle 
& found that the accident did not arise out 
of the employment. The widow appealed : — 
Held: the deceased workman by riding a 
motor cycle as he did at the level crossing 
was doing an act outside the scope of his 
cmployment. 

Appeal dismissed.— RACK vu. POSTMASTER- 
GENERAL (1932), 146 L. T. 480; 25 B. W. 
CG. C. 24, CL A. 


2440. Add. Annotation :—Consd. Poland v. Parr, 


[1927] 1 K. B. 236. 


2446. Add. Annotation :—As to (1) Refd. James v. 


Penderyn JLimestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27. 


2447. Add. Annolations :—-Apld. Painter v. C. & 


S. L. Ry. (1928), 20 B. W. C. C. 157. Refd. 
Vickers v. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 96 L. J. WK. B. 
490. 





—-—~ ——--.|-— A porter, after a gate of 
a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered specd 
very guickly, was carried into the tunnel & 


Ile then act of tbe workman in carrying a 
oaded gun was entirely different in 


1 d 
- (C). shortly afterwards accidentally went kind from the class of acts which he 


off, & he recoived injuries from which was employed to do; the risk 


shoot crows.|--A man, who was em- 
ployed by a farmer to do general work 
on the farm, was working in a potato 
field, grubbing potatoes. He was 
using, with the sscistance of another 
mun, & grubber, which was a machine 
drawn by two horses. He had taken 
his employer's gun from a storeroonm 
in a house on the farm without bis 
employer's permission, & he tired at a 


he died. Evidence was given that a 
number of crows were in the tield 
earlier in the duy & that crows would 
injure the potatoes. The employer 
had a licence for the gun, enabling him 
to shoot over his own land, He did 
not use the gun himself & he had no 
ummunition. He never gave the work- 
nan pernission to use the gun. The 
workman had no Jivence :—Held: the 
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oceasioned by so doing was not 4 risk 
incidenta) to his employment; & the 
workman was nut acting in a manner 
which was reasonably within the con- 
templation of the parties when the 
contract of service was made, & 
accordingly that the accident did not 
arise out of the employment.— 
LOUGNREY vt. MoRRIBON, 11930] 1. 1. 
oD ; 23 3. W. C. C. 660, bs -IR. 
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that | 2472. Add. 


; was also a regula- 
; ~ .» vv? fo do what he 

was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise ouf of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment :— 
Held: there was evidence to support the 
award, & no misdirection.— PAINTER v. CITY 
& Sours Lonpon Ry. Co. (1926), 20 B. W. 
OC. 0. 157, C. A. 

2449. Add. Annoiation :—Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245. 

2452. Add. Annotations :—-Refd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 512; 
ia v. Barclay Curle (1925), 19 B. W. ©. C. 


2456. Add. Annotations :—Consd. Pruce v. Davey 
(1926), 136 L. T. 601; Robertson v. S.S. Appa- 
lachee, Rovira v. Same (1926), 1386 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B. W. C. C. 446. 

2460. Add. Annotation :—Consd. Taylor v. Tock 
(1930), 99 L. J. K. B. 245. 

2460a. Farm labourer—Carting turf to own 
cottage.|—-Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
aweck. Resp. a!lowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries :—AHeld: the accident did not arise 
out. of & in the course of applt.’s employment. 
—STANDEN v. SMITH (1927), 20 B. W. C. C. 
305, C. A. 

2460b. Leaving premises to purchase provisions. |-—— 
Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own rmoilk for 
his tea, & if he chose to might have got his tea 
out :—Held: the injury having occurred at 
the time when deceased had left the place of & 


the course of his employment to get the milk | 


for his tea at his own cost for his own purposes, 


the accident did not arise out of & in the | 


course of his employment, as he was not with- 
in the test laid down in Parker v. Black Rock 


jy, No. 2456, & by Lorn ATKINSON in | 
Hewiison, | 2489. Add. Annolations :—Consd. 


St. Helens Collicry Co., Lid. v. 
No. 2364.—Pruck v. DAVEY (1926), 
L. T. G01; 20 B. W. CO. C. 237, C. A. 
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E. (a). 


st. Workman standing by open door 
of railway carriage—In disobedience of 
notice.J—Held : the notice was framed 
for securing the safety of passengers 
in general, & not of workmen, & the 
employer was Nable.—-GREAT INDIAN 
PENINSULAR Ry. Co. v. KASHINATH 
IND. around 


J 8. 


PART XIV. SECT. 5, SUB-SECT. 2, ~ 
E. (b) i 


sa. Crancman neglecting to use safety 
leddcr.}--~A ocraneman in charge of an 
electric crane climbed from his cabin, 
which was 16 feet above the floor of 
the works, to the top platform of the 
crane, in order to inspect the incchan- 
fam, as the crane had failed to act. 
Such inspection was part of his duty. 
The cabin was connected by an inside 
safety ladder with the top platform, 
which, for the 
safety, was a handrail. 
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Edwards v. 

. Colliery Co., James v. 

Jenkins v. Same (1026), 1386 L. T. 

494. Refd. Hannaby v. Llay Main Collieries, 
Lid., [1931] 1 K. B. 602. 

+ \—A young girl was injured 
while cleaning a machine for pulping cheese. 
She was employed to dust bottles & swecp 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused :—Held: as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case.-—-DENNISON v. 
ae Lrp. (1926), 19 B. W. C. C. 409. 

Je e 
2483. Add. Annotation :~—Refd. Clarke v. Southern 
Ry. (1927), 96 Il. J. K. B. 572. 


2486. Add. Citation :-—136 L. T. 208. 


2488a. Riding on engine.|—-The duty of C., a 
workman in the employ of the S. Railway, 
required him to go from point A. to point h. 
on their premises. Instead of poing by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of anemphatic prohibition. It was a common 








practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 


their rules, for workmen passing between A. 
& LB. to travel on an engine if one happened 
to be running at a convenient time. When 
C. had walked about three-quarters of thie 
distance along the line an engine going in 
the same direction passed him at a Jow speed, 
&, to save himsclf the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very rea] one, C. was 
entitled to compensation, as he was acting 
‘*for the purposes of & in councction with ” 
the railway’s business within Workmen’s 
Compensation Act, 1925 (c. 841), 8. 1 (2) :— 
Held: the above sub-sect. did not extend 
compensation to workmen who were not in 
their employment at all, &, as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he could not 
recover.—CLARKE ‘v. SOUTHERN Ry. Co. 
(1927), 96 L. J. K. B. 5723; 137 L. T. 200; 
20 B. W. C. C. 309, C. A. 





Annotations :—Distd. Brotherton v. Jackson (1928), 98 L. J. 


K. 3B. 76. Consd. Quickfall v. London & North-Eastern 
Ky. Co. (1929), 142 L. T. 315; Shephard v. London, 
Midland & Scottish Railway (1930), 143 L. T. 220. Apld. 
Stephenson v. British lusulated Cables, Ltd. (1930), 23 
B. W. Cc. CL 549. 


Kdwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 


man's duties be beh him to return, 
on completion of his inspection, to his 
cabin. He attempted to descend from 
the platform by climbing over the 
handrail, & clanibering down the out- 
side atructure, & in doipg so he fell to 
the floor of the works, & was fatally 
Injured: --Held: the arbitrator was 
entitled to hold that the accident did 
not arise out of the employment, as 
the workman was doing a prohibited 
act.—_ MCCORMACK vw. STEWARTS & 
LLOYDS, ditty S. C. 1038; 23 
B. W. ©. e 576.—SCOT. 


purposes of 
The cranc- 


Cases 2489—2499. 


337; Jardine v. Steel Co. of Scotland (1926), 
19 B. W.C. C. 726; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 572. Apld. Stephen 
vy. Cooper, [1929] A. C. 570. Expld. & Folld. 
Hannaby v. Llay Main Collieries, Ltd., [1931] 
1 K. B. 602, C. A. Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 
250; Dyson v. Vickers-Armstrong, Ltd. (1929), 
22 B. W. C. C. 551; Shephard v. London, 
Midland & Scottish Railway (1930), 148 L. T. 
220; Race wv. Postmaster-General (1932), 
146 L. T. 489. 

2492a. -]—Some miners had been conveyed 
from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
‘‘ spake,’ 7.¢e., a train of special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instcad of 
usihg the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured :—Held: the prohibition was of the 
class that dealt’ with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), 8. 1 (2), 
applied. It was necessary for the employers 
that the men should leave within a specified | 
time, & the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2).—EDWARDS 
v. GWAUNCAEGURWEN COLLIERY Co., JAMES 
v. SAME, JENKINS v. SAME (1926), 96 L. J. 
K. B. 3387; 136 L. T. 494; 20 B. W. C. C. 
75, ©. A. 

Annotations :—Consd. Brotherton v. Jackson (1928), 98 LL. J. 
K. B. 76. Expld. Hannaby v. Llay Main Cullieries, Ltd., 
[193111 K. BR. 602, Consd. Dugdale vy Johnson & Phillips, 
Ltd, (1931), 24. B.W.C, C502. Refd. Muteham v. Gentle 
(F. W.) & Son (1931), 24 BL W. CLC. 310. 

2494. Add. Annotations :—As to (1) 
Hannaby v. Llay Main _ Collieries, 
[1931] 1 K. B. 602, C. A. Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27; Stephen v. Cooper, 
[1929] A. C. 570. As to (2) Refd. Mersey 
Docks & Ilarbour Board vr. West) Derby 
Assessment Committee, Bottomley v. West 
Derby Assessment Commnittee & Mersey 
Docks & lWarbour Board, etc., [1932] 1] 
K. B. 40. 

2494a. .]|—A shunter was employed to accom- 
pany a short train & to get down to open 
gates, through which the train had to pass, 
& also to do the necessary shunting. He 
should have ridden in the front waggon, but 





Consd. 
Litd., 
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2498 ili. —— -—— Firing shots— 
Shot firer connecting cable with charge— 
Premature firing by miner.J—Held : the 
shot firer was entitled to compensation. 
— Woon fr. GARSCUBE COLLIERY Co., 

q 


Ltp., 11927] 8. C. 877; 20 B.W.C.C.  t CARNBROE 


$37.—SCOT. 8. C. 14.—SCOT. 
bi. —— Fireman converting electric 
detonator into fuse detonutor.\—Held: about mine.)—Held : 


| 2499. Add. 


the workman, when injured, was doing 
an act not within the scope of his 
employment, & even assuming it was 
doue for the purposes of the employcr’s 
business, it was not an act to which 
Workmen’s Compensation Act, 
(c. 42), 8. 7, applicd.—- M‘'CORQUINDALE 
JOAL 


d i. ANgwing burning material to lie 
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used to ride by means of his coupling stick 
on the buffer so as to enable him to get off 
& on more easily. Whilst so engaged the 
train went over a stone & jolted him off, & 
the injury he received resulted in the loss 
ofaleg. Riding on a waggon by means of a 
coupling pole was prohibited :—Held: the 
prohibition was not one defining the sphere 
of the man’s employment, though the breach 
of it, apart from Workinen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of & in connection 
with the employers’ trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employmcnt.—JAMES v. 
PENDERYN LIMESTONE QUARRIES (HIRWAIN), 
Lrp. (1926), 20 B. W. C. C. 27, C. A. 
Annotations :-—Apld. Davisop v. Holmside & South Moor 
Collieries, paper v. Lambton, Hetton & Joiccy Collieries 
(1929), 140 L. T. 511. Consd. Quickfall v. London & 
North-Kastern Ry. Co. (1929), 142 L. T. 315; 
v. Liay Main Collieries, Ltd., [1931] 1 K. B. 602. 
Stokoe v. Mickley Coal Co. (1928), 138 L. T. 566. 
2496. Add. Annotations :—As to (1) Consd. Ford v. 
Wellerman Bros. (1930), 99 L. J. K. B. 600. 
Refd. Edwards v. Gwauncaegurwen Colliery 
Co., James v. Same, Jenkins v. Same (1926), 
96 L. J. K. B. 337. 


2498. Add. Annotation :—Distd. Paleokas (or 

Pollock) v. Mount Vernon Colliery Co., [1931] 

A. C. 597. 
Annotations :—-As to (1) Consd. 
Edwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 337; Apld. M’Corquindale v. 
Carnbroe Coal Co. (1926), 20 3. W. C. C. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 
L. J. K&. B. 572. Distd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837; 
Brotherton v. Jackson (1928), 98 L. J. K. B. 
76. Refd. Dennison v. Keiller (1926), 19 
L. W. C. C. 409. Expld. Hannaby wv. llay 
Main Collieries, Ltd., [1931] 1 K. B. 602. 
Apld. Paleokas (or Pollock) v. Mount Vernon 
Colliery Co., [1431] A. C. 697. Consd. 
Stephenson v. British Insulated Cables, Ltd. 
(1930), 28 B. W. CC. C. 51493 Muteham vt. 
Gentle (FE. W.) & Son (1931), 24 B. W. OC. ©. 
310; Dugdale v. Johnson & Phillips, Ltd. 
(L931), 24 B. W.C. C. 502. Refd. Thomas v. 
Ocean Coal Co. (1031), 146 L. T. 183 3; Race v. 
Postmaster-General (1932), 173 1. T. Jo. 131. 
As to (2) Apld. Edwards v. Gwauncaegurwen 
Colliery Co., James v7. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. Consd. James v. 
Penderyn Limestone Quarrics (Hirwain) 
(1926), 20 B. W. C. C. 27; Carter v. British 
Thomson-Houston Co. (1927), 1387 1... T. 329. 
Apld. Stokoe vr. Mickley Coal Co. (1928), 138 
lL. SS. 566. Consd. Stephenson v. British 
Insulated Cables, Ltd. (1930), 23 B. W.C. C, 
549. Refd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Generally, Refd. Davison v. 


Hannab 
Refd. 


cigarette was ‘“‘ date J material ’’ 
witblu Coal Mines General Regulations, 
1913, r. 12; (2) there was evidence on 
which the arbitrator was entitled to 
hold that the workman had becn 
guilty of serious & wilful misconduct 
in reapect that the facts showed tha 
he had created a dangerous situation 
as a result of a deliberate act of the will. 
—SMITH v. WEMYSS COAL Co., [1928] 
S. Cc. 180.—SCOT. 


1923 
Co., Lrp., [1927] 


(1) a smowdering 
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Holmside & South Moor Collieries, Napper v. 
Lambton, Hetton & Joicey Collieries (1929), 
140 L. T. 511; Quickfall v. London & North- 
Eastern Ry. Co. (1929), 142 L. T. 318. 


Order by unauthorised con- 
tractor.|—-Resps., coal masters, employed a 
contractor to win coal in a pit they were 
working, & the contractor employed applt. 
as a mine worker for that purpose. It having 
become necessary to fire certain shots in this 
pit, the shot-firing was entrusted by the 
resps. to a duly appointed fireman, who alone 
was authorised to fire the shots. The fire- 
man, in breach of Explosives in Coal Mines 
Order of Sept. 1, 1913, allowed the contractor 
to couple up the cable employed in the 
process of shot-firing to the shot, the fireman 
then connecting the other end of the cable to 
the firing apparatus & firing the shot. After 
six shots had been fired in this way, the con- 
tractor, without informing the fireman, 
instructed applt. to couple up the cable to 
the seventh shot, & while applt. was in the 
act of coupling up the cable, the charge 
exploded & seriously & permanently injured 
him. Upon an application by applt. for 
compensation frum resps., the arbitrator 
found in law that the accident arose out of 
& in the course of his employment & made an 





stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), & his dependant was 
not entitled to recover compensation :— 
Held: the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
emnployers’ trade or business, & though doing 
a prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
an accident arising out of & in the course of 
the employment.—STOKOE v. MICKLEY COAL 
Co., Lrp. (1928), 188 L. T. 566; 21 B. W. 
C. C. 70, C. A, 


award in favour of the applt.:—Held: the Anmolation :—Refd. Davison v. Holmside & South Moor 
accident to applt. did not arise out of or in Collicries, Napper v. Lambton, Hetton & Joicey Collieries 
the course of his employment, but arose out __ (1929), 140 L. 'P. S11. 


2506a. —- 


of & in the course of the prohibited act, & enews cee eeu :—96 L. J. P. ©. 173; 186 


1925 Act, sect. 6 (1), did not apply, as applt. 
was not employed on any work which the 
contractor had undertaken with the principal 
to execute.—-PALEOKAS (OR POLLOCK) v. 
MountT VERNON CoLLleRY Co., Lrp., [1931] 
A. C. 597; 100 L. J. P. C. 225; 145 L. T. 
oo 47 T. L. R. 485; 24 B. W. CL. C. 288, 


2501. Add. Annolations :—Consd. Edwards vv. 


Gwauncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 
Distd. Carter v. British Thomson-Houston 
Co. (1027), 137 L. 'T. 329. Consd. Dugdale v. 
Jobnson & Phillips, Ltd. (1931), 24 B. W. 
C. C, 502. Refd. James vr. Penderyn Lime- 
stone Quarries (llirwain) (1926), 20 B. W. 
C.C, 27; Stokoe v. Mickley Coal Co. (1928). 
1388 L. T. 5686; Jlannaby vr. Llay Main 
Colhieries, Ltd., [1931] L K. B. 60x. 


2506. Add. Annotations :—Consd. Stokoe v. Mickley 


Coal Co. (1928), 1388 L. T. 566. Refd. Guest 
v. Gaston, [1927] 1 K. B. 1. Refd. Dugdale 
vw. Johnson & Phillips, Ltd. (1931), 24 
B. W. CG. C. 502. 

-.|—S., a stoneman, was 
employed by resps. driving a drift through 
rock by shotfiring & was found dead 
within three yards of the working face, his 
body being very badly damaged & his left 
arm practically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & twisted a few yards from the 
working face, & the standard some way from 
the face & undamaged. The drill & ratchct 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired & the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, & his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
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Add. Annotations :—As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1928), 20 B. W. C. C. 27. Apld. Stokoe v. 
Mickley Coal Co. (1928), 138 L. T. 566. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton, Hetton & Joicey 
Collieries (1929), 140 L. T. 511. Generally, 
Consd. Thomas v. Ocean Coal Co. (1931), 146 
Il. T. 183. 


2511a. —,.}—-THOMAS v. OVEAN Coat Co., LTD. 


(1932), 49 T. L. R. 57; 76 Sol. Jo. 849, H. L. 


2512a. ———.]—-By the Coal Mines Act, 1911 (c. 50), 


s. 43 (11), an official of a mine is permitted 
to travel on foot on a haulage road while the 
haulage is in motion, but by sect. 43 (12) of 
that Act is not permitted in the circum- 
stances of this case to ride on the tubs. An 
overman, whose duties took him to all parts 
of the mine, was at some distance from the 
bottom of the shaft at the time when it was 
his duty to band over his duties to another. 
We got into a moving tub for the purpose of 
riding to the person to whum he had to hand 
over his duties, & whilst so riding received 
injuries which caused his death. n @ claim 
by his widow the county ct. judge found that 
the workman’s act in riding on the tub was 
done for the purposes of & in connection with 
his employers’ business, but it was an act 
which was not within the scope of his employ- 
ment. He therefore made an award in 
favour of the employers. A shifter, in con- 
travention of Regulation 25 (a), made under 
Coal Mines Act, 1911 (c. 50), got into an open 
train, which was being hauled along the way 
by a pony, without the permission of the 
manager. In consequence he received in- 
juries which caused his death. On a claim 
by his widow, the county ct. judge made a 
similar award. Both appcts. appealed :— 
Held: the question of whether the workman 
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r i. -——.]—The chief engineer of a 
ship lying in harbour went ashore on 
leave on his own business. 


was acting within the scope of his employ- 
ment at the time of the accident was one of 
fact, & there was evidence to support the 
finding that he was not. This being so, the 
accident did not arise out of & in the course 
of the employment, notwithstanding that the 
act of the workman was one done for the 
purposes of & in connection with his em- 
ployers’ business. The judge’s decision was 
right & there was no misdirection.— DAVISON 
v. Hotmsipe & SoutrH Moor CoLLierins, 
Lrp., NAPPER v. LAMBTON, HETTON & 
JOICcCEY COLLIERIES, Lrn. (1929), 140 L. T. 
a 45 T. L. R. 188; 22 B. W. C. C. 51, 


—Consd. Hannaby v. Llay Main Collieries, Ltd., 


nnotation : 
[1931] 1 K. B. 602. 
2512b. 


-.J—By Coal Mines Act, 1911 (c. 50), 
s. 48 (2), no miner may ride on sets or trains 
of tubs where the haulage is worked by 
gravity or mechanical power. A workman, 
when signing on for work at a colliery where 
he was employed as a salvage man, was 
supplied with a summarised copy of this 
provision. Men-riding trolleys were pro- 
vided for carrying the men up the dips at the 
end of their shift. The workman, with two 
other salvage men, was ordered in the middle 
of a shift to move twenty-six pipes from the 
bottom to the top of a dip, a distance of 
about seventy yards. Half the pipes were 
loaded & hauled up on a tinsber-trolley. 
The workman, instead of walking down to 
assist in loading the remainder, got into an 
empty tub attached to the descending timber- 
trolley. In the descent the tub became 
derailed by an accident in the haulage engine- 
house & the workman was killed. His widow 
claimed compensation. The county ct. judge 
found that the workman rode in the tub for 
the purposes of & in connection with his 
employer’s business in that he did it to save 
time, & held that he was still within the scope 
of his ennployment, although acting in contra- 
vention of the statutory prohibition, inas- 
much as the prohibition was only concerned 
with the mode of carrying out his work. An 
award having been made in favour of the 
dependant, the employers appealed :—Held : 
the question was one of degree & therefore 
one of fact for the county ct. judge. In this 
case there was evidence to support the finding 
& no misdirection.—HANNABY v. LLAY MAIN 
CoLLIERIES, Lrp., [1931] 1 K. B. 602; 100 
L. J. K. B. 353; 144 L. T. 490; 23 B. W. 
C. C. 4038, C. A. 


2512c. Riding on journey of trams.]—-A miner 


& his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams were being hauled. 
While they were returning, the cable of a 
journey of trams broke & ran back some 


On return- 


sv. Fall from ship pee between 
barge & quay.J—A canal 

cargo of grain, which was to be trans- 
ferred to a ship lying alon 
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twenty yards. The son was then found to 

pinned underncath the corner of an over- 
turned tram & the father was found lying 
across another derailed tram, holding the 
signal rope & seriously injured. The boy died 
immediately & the father died two days later. 
The widow claimed compensation on behalf 
of herself & her surviving children. The 
county ct. judge found that the workman had 
been riding on the journey of trams contrary 
to the prohibition contained in Coa] Mines 
Act, 1911 (c. 50), s. 48 (2), & consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The dependants appealed :— 
Held: there was evidence to support the 
finding & no misdirection.—EDWARDs ». 
OcEAN Coat Co., LTD. (1929), 22 B. W. C..C. 
254, C. A. 


2515a. Workman entering proh{bited place by 
mistake.|—A series of cubicles for electrical 
works were in course of being fitted up, some of- 
which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, & was found electrocuted 
in onc of the completed cubicles, he having 
unlocked the others. The county ct. judge: 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers’ 
trade or business, & that the accident arose 
out of & in the course of his employment :-— 
Held: there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment.—CARTER v. 
BRITISH THOMSON-HOUSTON Co., Lrp. (1927), 
137 L. T. 329; 20 B. W. C. C. 331, C. A. 


2528. Add. Annotation :—Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 


2535. Add. Annotations :—Consd. Hannaby v. 
Llay Main Collieries, Ltd.. [1931] 1 K. B. 
602. Refd. Edwards v. Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. 


2541. Add. Annotation :—Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 


2544a. Operating machine without guard.]—-An 
infant workman was in charge of a sausage 
machine which was perfectly safe to use when 
fitted with a guard, but unsafe without it. 
He admitted that he had been repeatedly 
told not to operate the machine without the 
guard, but nevertheless did so & in conse- 


having crossed the ship he was pro- 
ceeding. to get from it to the barge, 
there being no gungway between the 
ship & the barge, when he slipped & 


arge, With a 
de the 


ing to the ship in the evening, which 
was dark, ho fell from the quay, & 
was drowned. Tho recorder found 
that he foll in either by stepping off 
the quay thinking that he was stepping 
on to the gangway, or in an attempt 
to get from the place where he reached 
the quay edge to the gangway & that 
appet. was entitled to compensation :— 
Held: there was umple evidence to 
support the ae aaa v, Mac- 
CALLUM, [1932] N. I. 130.—IR. 


quay, drew up on the river side of this 
ship & lay alongside it secured in that 
position by hawsers. The only reason- 
able way the men on the barge had of 
going ashore was to cross this ship & 
then cross the gangway between it & 
the quay. In tho interval before the 
discharging of tho cargo began, the 
master of the barge went ashore to 
obtain refreshments, cash a cheque, & 
to use a lavatory, there bei no 
lavatory on the barge. On his ; 
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fell into tbe river & was drowned. 
There was some cvidence that the crew 
of the barge could not go ashore with- 
out the permission of the master of 
the barge, but there was no evidence 
that the master could not go ashore 
without leave from some superfor 
officer of his employers :—-Held: the 
accident arose out of & in the course 
of the employment.—LAWLOR  »v. 
yaa CANAL Co., [1929] I.R. 623.— 
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quence suffered an accident which resulted 
in the loss of all the fingers of his right hand. 
The county ct. judge found that the workman 
was employed to operate the machine with a 
guard which would have prevented any possi- 
bility of injury & was never employed to 
operate the machine without the guard. He 
therefore held that the accident did not arise 
out of & in the course of the employment, 
but was due to an “added peril.” The 
workman appealed :-——Held: there was evi- 
dence to support the findings & no mis- 
direction. 

Appeal dismissed.—MUTEHAM v. GENTLE 
an .) & Son (1931), 24 B. W. C. C. 310, 


2547. Add. Annotations:—As to (1) Consd. 


McCullum v. Northumbrian Shipping Co. 
(1931), 146 L. T. 124. As to (2) Refd. Durie v. 
Anchor-Donaldson Line (1925), 19 B. W. C. C. 
512; Taylor v. Lock (1930), 99 L. J. K. B. 
245. Generally, Refd. Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. ©. 851. 


2548. Add. Annotations :—Apld. Morrison v. S.S. 


Aboukir, Woods v. Same (1928), 21 B. W. 
O. O. 163. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295; Simp- 
son v. London, Midland & Scottish Ry. Co., 
[1931] A. C. 351; Northumbrian Shipping 
Co. v. McCullum (1932), 48 T. L. R. 568. 


2552. Add. Annotation :—Refd. Dixon v. Ayre- 


some S.S. Owners (1930), 23 B. W. C. C. 29. 


2552a. Drowned when using boat not provided by 


employer.|—Five sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 6.15 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
$ p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
8 p.m., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were drowned :—Held: there 
was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employment.— ROBERTEON v. 
APPALACHEE (OWNERS), Rovira v. SAME 
(1928), 136 L. T. 488 ; 20 B. W. CO. C. 57, C. A. 

Consd. Morrison v. SS. Aboukir, Woods v, 


Annotations :--- . 
Same (1928), 21 B. W.C. C. 163; Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295. 


2552b. Standing up in boat to take hold of gang- 


way—Boat sinking.|—-M. & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on shore, at which the 
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captain & some of the officers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & he made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment :—Held: there was 
evidence to support the finding.—MorRiSON 
v. ABOUKIR (OWNERS), Woops v. SAME 
(1928), 21 B. W. C. C. 163, C. A. 


2552c. Seaman crossing barges instead of using 


boat.|—A sailor who was on shore on leave 
from his ship returned to the ship by walking 
over barges which lay between it & the 
quay, &, while doing so, fell into the water 
& was drowned. The employers had pro- 
vided a boat & boatman for the members 
of -the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
officers :—Held: the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, & therefore the 
accident did not arise in the course of the 
employment.—BLack v. HESPERIDES S.S. 
OWNERS (1929), 22 B. W. C. C. 295, C. A. 


2552d. Fall from ship’s bulwark.]— The deceased 


workman was a coal trimmer. On the day 
of the accident, he & the foreman of the 
trimmers had gone on resps.’ steamship 
A. to place the chute in position, so that the 
coal could be shot into the hold. Having 
done that they both left the ship. The 
foreman stepped on to the ship’s bulwark 
& from there he stepped on to the top of the 
handrail on the quay, a distance of about 
two feet, & then hopped on to the quay. 
The deceased workman followed, but in 
stepping off the ship’s bulwark be slipped, 
fell, & was killed. After the accident the 
foreman noticed for the first time that there 
was a@ ladder provided to bridge the two-foot 
space between the ship’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of leaving 
the ship. ‘The county ct. Judge made an 
award in favour of the employers :—Held: 
the manner in which the deceased workman 
left the ship was not so far removed from 
anything contemplated by either party as 
to preclude the ct. from holding that the 
accident arose out of & in the course of the 
employment. The case must be remitted 
to the county ct. judge to assess com- 

ensation.—Drxon v. AYRESOME SS. 

WNERS (1930), 99 L. J. K. B. 250; 142 
L. T. 455; 18 Asp. M. L. C. 115; 23 B. W. 
C. C. 29, O. A. 


2557a. No order before accident—Liability to 


receive order to work on machine from which 
injury received.]—A workman employed in a 
brick factory had to work according to the 


Cases 2557a—2579. 


instructions of a foreman. He might be put 
to work at any moment on any machine, 
including a plunger machine. He was 
instructed by the foreman to work a pressing 
machine & then to collect broken bricks. 
After collecting the bricks he was asked by a 
fellow workman to work a plunger machine. 
While working on this machine he was injured 
by an accident which resulted in serious & 
permanent disablement. The county ct. 
judge found as a fact that although he was 
working on the plunger machine without 
instructions from the foreman, the act was 
one within the scope of his general employ- 
ment, & held that as the act was done for the 
purposes of & in connection with the em- 
ployers’ business, the accident must be 
deemed to have arisen out of & in the course 
of his employment. The employers appealed : 
—Held: there was evidence to support the 
finding & no misdirection. Appeal dismissed. 
—-THORNTON tv. WILLIAM CoOCHRAN-CARR, 
Lrp. (1931), 24 B. W. C. C. 411, C. A. 


2559. Add. Annotations :—<As to (3) Apld. Howells 


v.G. W. Ry. (1928), 97 L. J. K. B. 183. Consd. 
Dyson v. Vickers-Armstrong, Ltd. (1929), 142 
lL. T. 340. Refd. Jardine v. Steel Co. of 
Scotland (1926). 19 B. W. C. C. 726; Sparey 
? Bath R. D.C. (1932), 48 T. L. R. 87. 


2560. Add. Annotation :—Consd. Hannaby v. Llay 


Main Collieries, Ltd., [1931] 1 K. B. 602. 


2566a. Handling electric cable before permit given. | 


--A linesman of some experience was em- 
ployed by contractors in their work of laying 
overhead electric cables. ‘The work was done 
in three stages, unrolling, gunning, & lifting 
the wire on to the inswators on the poles. 
tfe had been instructed by his foreman that 
cables were not to be fixed to the insulators 
on the poles until information had been 
received that the current had been turned 
off from the Jive wires already in position. 
The first two stages of the work having been 
completed, the workman without waiting for 
the necessary permit, proceeded to lift a wire 
into position on top of the poles. While 
doing so he struck a live wire & sustained 
severe burns from which he died. On a 
clam fur compensation by the dependants, 
the county ct. Judge though he found the 
foregoing facts & also that the workman was 
a quick workman who was anxious to proceed 
with the Job, & that. provided care was used, 
there was no danger from the live wires, held 
that, as the workman was instructed not to 
work in the area where he met with his 
accident until the current had been turned 
off, the accident did not arise oul of the 
employment within sect. 1 (1), & made his 
award in favour of the employers. The 
dependants appealed :—Held: on the facts 
found by the county ct. judge the accident 
must be deemed to have arisen out of the 
employment within sect. 1 (2). Appeal 
allowed. Case remitted for apportionment 
of compensation.— DUGDALE ». JOHNSON & 


2574a. 


ENGLISH AND Emprre Dicest SUPPLEMENT, 


Puinuipes, Lrp, (1931), 24 B. W. 0. C. 502, 
C. A. 


Annotation :—Conad. Thomas v. Ocean Coal Co., Ltd. (1931), 
146 LL. T. 183, C. A. 


2569. Add. Annotation :—-Refd. Gorman v. Barclay 


‘urle (1925), 19 B. W. C. C. 564. 


2572. Add. Annotations :—Expld. Edwards vv. 


Gy oun eee Colliery Co., James vv. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337. Consd. Clarke v. Southern e's (1927), 
96 L. J. K. B. 572. Refd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. C. C. 27; Stokoe v. Mickley Coal Co. 
(1928), 188 L. T. 566; Davison v. Holmside 
& South Moor Collieries, Napper v. Lambton, 
Hetton & Joicey Collieries (1929), 140 L. T. 
511; Hannaby v. Llay Main Collieries, Ltd., 
[1931] 1 K. B. 602. 


2573. Add. Annotations :-—--Consd. Dennison v. 


Keiller (1926), 19 B. W. OC. C. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. C. C. 
548; Davison v. Holmside & South Moor 
Collieries, Napper v. Lambton, Hetton & 
Joicey Collieries (1929), 140 L. T. 511. Refd. 
James v. Penderyn Limestone Quarries 
(Hirwain) (1926), 20 B. W. C. C. 27 ; Brother- 
ton v. Jackson (1928), 98 L. J. K. B. 76. 
Stephenson v. British Insulated Cables, Ltd; 
(1930), 23 B. W. C. C. 549. 


-.|—Deceased was a mosaic worker em- 
ployed by applts., who had a flooring con- 
tract at KX., & deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
travel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling, & his railway ticket was also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. & slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platform violently, & died 
of the injuries received :—Held: though 
deceased was in the course of his employment 
while travelling in tbe train, he was com- 
mitting an Ulegal act in getting out of the 
train while in motion, & was doing an act 
which did not arise out of the employment, 
but under the above sect. it must be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or 
business, & the act done was not so contrary 
to law as to put the man wholly outside the 
sphere of the employment, & his widow was 
entitled to compensation.—-ALTOBELLI  v. 
Joun Ex.tis & Sons, Lrp. (1926), 136 L. T. 
602; 20 B. W. C. C. 190, C. A. 


2578. Add. Annotations :—Apld. Lye v. British & 


Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 38413; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 601. 


2579. Add. Annotations :—Consd. Moule v. Mar- 


mite Food Extract Co. (1927), 20 B. W. C. C, 
446. Refd. Gorman v. Barclay Curle (1925), 


PART XIV. SECT. 5, SUB-SECT. 3.—A. 


fi. Workman fetching hot water for 
fea.\—F¥ollowing a practice or custom 
known to his employer, a worker left 
the job upon which he was working to 
go from one part of his employer's 
premiscs to another during his’ em- 
ployer’s time, in order to procure hot 


water for tea for the midday meal of 
himself & his fellow-workers ; he was 
doing this for the Popes of more con- 
veniently supplying them with the hot 
water which the employer habitually 
provided, generally as a matter of 
statutory obligation, sometimes with- 
out that compulsion, but in like case. 
Whilst on the way to tho employer’s 
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boiler containing the hot water, he was 
injured by a motor car on a road on 
the employer’s premises :— Held: the 
accident arose in the course of his em- 
ployment, & he was entitled to com- 

ensation.-—PEARSON Uv. FREMANTLE 

ARBOUR TRUST (1929), 42 C. L. R. 
320.—AUS. 
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19 B. W. C. C. 564; Pruce v. Davey (1926), 
186 L. T. 601. 


2581. Add. Annotation :—Consd. Holden  v. 
Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 


2582. ddd. Annotations:—Consd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758 ; Holden v. Premier Waterproof & 
Rubber Co. (1930), 144 L. T. 519. 


2588. Add. Annotation :—Refd. Lawrence  v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
2586. Add. Annotation:—Refd. Holden». 


Premier Waterproof & Rubber Co. (1930), 
144 L. T. 519. 

2589a. .|—A porter employed by furniture & 
upholstery makers claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appct. 
& the van driver in consoquence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. The 
county ct. Judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment :— 
Held: the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection.—LEE v. 
BRECKMAN (S. & I.) & Co. (1928), 138 L. T. 
610; 44 T. L. R. 235; 72 Sol. Jo. 154; 21 
B. W. C. CGC. 32, 6, A. 

2589b. ——-.]}---A ship’s fireman who had been on 
shore was carried back to the ship quite 
drunk. The ship sailed with the drunken 
man absent from his duty. An hour after 
the ship had sailed a fellow-workman was 
ordered to go & fetch him. The workman 
found the drunken man in his bunk & gave 
the message, whereupon the drunken man 
seized a razor & inflicted severe injuries on 
the workman. The injured man claimed 
compensation. The county ct. judge found 
that the workinan was injured by accident 
arising out of & in the course of his employ- 
ment & made an award in his favour. The 
employers appealed :—Held: there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed.—RENNIE v. 
DALGLEISH STEAMSHIPPING Co., Lrp. (1930), 
23 B. W. C. C. 501, C. A. 

2504a. Attendant of urinal—Assault by drunkard.] 
—A workman employed as an underground 
urinal attendant in the East End of London, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, 





Cases 2579—2604. 


already suffered from partial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of com- 
pensation, but decided as a point of law that 
he could not hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. le therefore made 
an award in favour of the employers. The 
workman appealed :—Held: the workman, 
by the nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed’ & the 
accident arose out of the employment.— 
SMITH v. STEPNBY CORPN. (1929), 22 B. W. 
C. C. 451, C. A. 

Annatation :—-Refd. Holden v. Premier Waterproof & Rubber 

Co. (1930), 23 B. W. C. C. 460. 

2594b. Workman murdered by mad fellow-work- 
man.]|—--A workman was murdered in a 
rubber factory by a fellow-workman, who 
suddenly developed homicidal mania. His 
father claimed compensation as a dependant. 
The county ct. judge made an award in his 
favour, holding that, though there was no 
special risk attached to the nature of the 
employment, the workman was bound by 
his duty to work near the man who ultimately 
went mad, & was therefore exposed to a risk 
not equally shared with the rest of the com- 
munity. The employers appealed, & it was 
argued on behalf of the dependant on appeal 
that a risk was attached to the locality in 
which the workman was murdered by reason 
of the presence of a madman :—Held: the 
risk of being attacked by a madman did not 
arise out of the employment cither by reason 
of the duties performed by the workman or 
by reason of the locality in which they were 
performed.—HOLDEN v. PREMIER WATER- 
PROOF & RUBBER Co., Lrp. (1930), 144 L. T. 
519; 47 T. L. R. 169; 23 B. W. C. C. 460, 
C. A. 

2597. Add. Annotations :—Refd. Holden v. Premier 
Waterproof & Rubber Co. (1930), 23 B. W. 
C. C. 460; Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 351. 


2602a. .|—A ship’s fireman was found 
injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out: of nor in the course of his employ- 
ment :—Held:; the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection.—WATSON v. 
ALEPPO (OWNERS) (1927), 20 B. W. GC. C., 
634, C. A. 








who 2604. Add. Annotation :—<As to (2) Refd. Lawrence 


PART XIV. SECT. 5, SUB-SECT. 3.----C. 


so. -—-—~— Buyer at fruit market.|—A 
worker employed by a wholesale fruit 
vendor at a market while recovering 
some fruit cases from some buyers was 
ussaulted by one of the buyers & as a 
consequence his right eye had to be 
enucleated. The buyer who assaulted 
the worker was one of a very rough 
class of men. These men thieved from 
vendors in the markets, hecame 
quarrelsome & in a number of cases 


assatuted persons who recovered stolen 
goods:—Held;: there was a special 
Yisk of assault attaching to appct.’s 
employment.—HARDER v. STEVENS 
ce” & Son, {1930} W. C. R. 137.-— 


PART XIV. SECT. 5, SUB-SECT. 8.—F. 


sg. Karthquake.|— An accident caused 
to a worker in the course of his employ- 
ment within Workers’ Compensation 
Act, 1922, s. 3, as a result of a severe 
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earthquake, which was a general 
catastrophe, does not arise ** out of ”’ 
the employment unless the accident 
is due toa locality risk ’’ & the worker 
establishes that he was exposed to some 
special risk due to the incidents of his 
employment.—Bortuwick (THos.) & 
Sons (AUSTRALIA), LTp. v. RYAN, 
BorRTHWICK (THOsS.) & Sons (A0vB- 
TRALIA), LTD, v. BROOKER, NELSONS 
(N. Z.), LTp. v. PRENDERGAST, BREN- 
NAN & MANNING v. ASHWELL, [1932] 
N, ZL L. hi, 225.—-N.Z. 


Cases 2604—-2647a. 


atthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 


2695. Add. Annotation :—Refd. Lawrence v. 


2612 


Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

a. Splinter in finger—Workman making pack- 
ing-cases.]—A workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers’ works that he 
thought he had a splinter in the little finger 
of his right hand, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a splinter from 
a finger, & this particular workman had done 
so on several occasions. The finger became 
red & swollen, & five days later a doctor 
found a small bleb on it containing pus. The 
workman was feverish & was sent to hospital, 
where he died of septic pneumonia ten days 
after his complaint to the welfare worker. 
In his evidence the house-surgeon of the 
hospital said, ‘‘ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. Crack 
might be microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.’?’ There was no evidence 
that the workman did any work at home which 
might cause a similar injury. On a claim 
by the dependants, the county ct. judge 
found the following facts: (a) sepsis was due 
to the entry of a foreign body, the point of 
entry being indicated by the bleb, (6) deceased 
had previously got splinters in his hand, such 
as Jed to festering, (c) such a splinter would 
be likely to produce the condition of 
deceased’s finger. Ifrom these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, & that he, therefore, died from 
an accident arising out of & in the course 
of his employment. The employers 
appealed :— Held: there was evidence to 
support the findings of fact, & the county 
cl. judge was entitled to draw from those 
facts the inference which he did.—Hvgst v. 
WaALTER’s PALM TOFFEE Co., Lrnp. (1929), 
Bebe WWacG, Gs2d9, Coa 


2618a. Scratches—Furniture remover.j|—A work- 


2619. 


man, employed to drive a lorry & move 
furniture, frequently received scratches in 
the course of his work, but usually took no 
notice of them. On returning from his work 
one evening he showed his wife that his 
lingers were scratched. lle suffered great 
pain under the arm during the night & died 
within seven days of septic poisoning. Le 
had no hobby or occupation at home which | 
exposed him to scratches. The county ct. 
judge found that death was due to an injury 


arising out of the employment. The | 
employers appealed :—I/leld : there was evi- | 


dence to support the finding & no miis- 
direction.— Pipkn v. DeE’atH Bros. (1929), 22 
I. W..C, C. 13, CA, 

Add. Annotations :—Apld. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
7o8. Consd, Lee vw. Breckman (1928), 138 
L. 'P. 6105; Holden v. Premier Waterproof & 
Rubber Co, (1980), 144 L. T. 519. Refd. 
Sitnpson v. London, Midland & Scottish Ry. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Co., [1931] A. O. 851; Hutchings v. Devon 
County Council (1931), 24 B. W. C. CG. 320. 
2619a. .}—A commercial traveller was killed 
by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force :—Held: as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose ‘‘ out of the employment ”’ 
within Workmen’s Compensation Act, 1925 
(c. 84), 8. 1, & the question as to what caused 
the fall of the tree was irrelevant.— LAWRENCE 
v. GHORGE MaTTHEWS (1924), Lrp., [1929] 1 
K.B.1; 97L. J. K. B. 758; 140 L. T. 26; 
44T. L. R. 812; 21 B. W. CO. OC, 845, C. A. 


Annotation :-—Consd. Holden v. Premier Waterproof & 


Rubber Co. (1930), 144 L. T. 619. 
2624. Add. Annotation :—Consd. Holden’ ». 
Premier Waterproof & Rubber Co. (19380), 
144 L. T. 619. 


2627. Add. Annotations :—As to (1) Consd. Holden 
v. Premier Waterproof & Rubber Co. (1930), 
144 L. T. 519; Simpson v. London, Midland 
& Scottish Ry. Co., [1931] A. C. 351; Sparey 
v. Bath R. D. C. (1930), 23 B. W. C. C. 263. 
Refd. Lawrence v. Matthews (1924), Ltd. 
(1928), 97 L. J. K. B. 758 ; Smith v. Stepney 
Corpn. (]929), 22 B. W. C. C. 451 ; Hutchings 
v. Devon County Council (1931), 24 B. W. 
C. C. 3820; Rosen v. Quercus 8.S. Owners 
(19382), 146 L. T. 559. As to (2) Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J. K. B. 768. 


2629. Add. Annotation:—Consd. Holden vv. 
Premier Waterproof & Rubber Co. (1930), 
144 L. T. 519. 

2646. Add. Annotation :—Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274. 


2647. Add. Annotations :—Consd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 368. Refd. Ilurst v. Walter’s 
Palm Toffee Co. (1929), 22 B. W. C. CO. 215. 
Refd. Hutchings v. Devon County Council 
(1931), 24 B. W. C. C. 320. 

2647a. ——~— -/—-A_ colliery repairer, fifty- 
eight years of age & apparently in excellent 
health, was scooping out a hole in the earth 
with an iron bar. After kneeling at this 
work for a minute or two he fell forward 
without a word & died some hours later 
without regaining consciousness. There was 
no post mortem or inquest as the medical man 
called to the deceased was alleged to have 
said at the time that death was due to 
‘‘ natural causes.’”’ At the arbn. brought by 
the widow the same medical man in his 
evidence said that he did not understand the 
meaning of the phrase ‘‘ natural causes ”’ in 
its egal significance, & that he now thought 
that the work was connected with the death. 
The county ct. judge, sitting with a medical 
assessor, said that on the evidence he was 
entitled in law to find either way, but having 
discussed the medical aspect with the medical 
assessor he did not feel that ilps had dis- 
charged the onus of showing that the death 
had any connection with the work on which 
deceased was engaged at the time of his 
collapse, & made his award in favour of the 
employer. The widow appealed :—Held: 
there was evidence to support the finding & 
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no misdirection. a dismissed.—Hay- 
MAN v. PENSFORD BROMLEY COLLIERIES 
(1921), Lp. (1982), 25 B. W. CO. C. 87, 0. A. 


2649. Add. Annotations :—Apld. Stroud v. Bath Gas 
Light & Coke Co. (1927), 187 L. T. 623. 
Consd. Stokoe v. Sickles Coal Co. (1928), 138 


L. T. 566. Apld. poe. Ocean Coal Co. 
(1929), 22 B. W. C. C. 2 
2651. Add. Annotation pa Simpson 


v. 
London, Midland & Scottish Ry. Co., (1981] 
A. ©. 361. 


2652. Add. Annotation :-—Refd. Stroud v. Bath 
Gas Light & Coke Co. (1927), 187 L. T. 623. 


26538a. J—A workman in charge of a 
coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. There was no explanation of how he 
met with the accident, but when last seen 
shortly before he was acting i in the course of 

_his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment :—Held: the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection.— STROUD v. BATH 
Gas Lieut & Coke Co. (1927), 187 L. T. 
623; 20 B. W.C. C. 496, C. A. 

Annotation: ‘Coad, Muscrott v. Stewarts & Lloyds (1928), 

21 B. W.C. 0. 2 

2656. Add. ive :—As to (1) Consd. Jones 
v. Cory (1926), 20 B. W. C. C. 251; Muscroft 
v. Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Refd. Hayman v. Pensford & Bromley 

sarap lace (i921), Ltd. (1932), 25 B. W. C. C. 
James v. Partridge Jones & John Paton, 
std. (1932), 25 B. W. C. C. 92. 


2658. Add. Annotation :—Apld. Edwards v. Ocean 
Coal Co. (1929), 22 B. W. ©. C. 254, 


2660. Add. Annotation :——Refd. Gill v. Perrott 
(1928), 21 B. W. C. C. 9. 


2665. Add. Annotations cde Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 
637; Bradley v. London & North Eastern 
Ry. Co. (1931), 145 L. T. 30. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741. 


2666. Add. Annotations :—-Consd. Cole v. L. & 
& N. E. Ry. (1928), 21 B, W. C. C. 87. 
Refd. Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 


2668a. Dispenser—Scrateh.]—Appct. was 
employed by two doctors in partnership as 
a dispenser, her duties being to fil] medicine 
bottles & clean instruments. On Nov. 9, 
1926, at 10.30 a.m., whilst so employed, she 
noticed that her right thumb:-was bleeding, 
but was not sure how the scratch which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until] Jan. 18, 1927, suffering from 








jalan by path a to prick from 


Cases 2647a—2680. 


septic poisoning :—Held: (1) there were 
sufficient facts proved before the county ct. 
judge to enable him to draw an infcrence one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary.— 
ae v. PERROTT (1928), 21 B. W. C. C. 9, 


2668b. Workman moving gutters with sharp 
edges.|—-On May 16 a workman was 
employed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in his right shouldcr. On the following day 
he told a fellow-workman that he was 
‘‘ fecling his shoulder,” but he continued at 
work until May 21. <A doctor was called in 
on May 33, but the workman rapidly grew 
worse & died on May 25 from septicemia. 
The widow spoke to the employers’ time- 
keeper of the death & gave forma] notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice :—Held: there was evidence to 
support the findings, & no misdirection.— 
FLETCHER v. SINCLAIR IRON Co., LTD. (1928), 
21 B. W.C. C. 62, C. A. 


2675a. Cut finger—Sheet metal worker. |—An 
engineer’s fitter was employed in cutting, 
shaping & filing metal sheets, a work likely to 
cause cuts to those engaged in it. The 
workman showed his finger to his mate at 
work on a Monday, when the mate said it 
looked inflamed. He then went to the 
ambulance room & returned with the finger 
dressed. Septicemia set in, & after some 
weeks the workman died. His parents 
claimed compensation as dependants. At 
the hearing the workman’s pancl doctor said 
that he had seen the cut which was very 
small, & it was of a kind consistent with 
having been caused In numerous ways. 
Another doctor said that definite signs of 
inflammation after such a cut would appear 
in about twelve hours. The county ct. judge 
held that there was ground for comparing the 
balance of probabilities in this case, & that it 
was more probable that the workman 
sustained a cut while at work than at some 
other time, & made his award for the de- 
pendants. The employer appealed :—Held : 
on the medical evidence the balance of 
probabilities was against the dependants’ 
contention, & they had not discharged the 
onus of proving that the accident arose out 
of & in the course of deceased’s employment. 
—DAVInS v. ARMSTRONG-WHITWORTH (SIR 
mre 7 aa Lip. (1982), 25 B. W. O. C. 


2676. Add. Annotation: —Refd. Simpson 
reece acai & Scottish Ry. Co., 1981} 
A 


2680. Add. Annotations :—Consd. Simpson v.. 
London, Midland & Scottish Ry. Co., [1931] 
A. C. 351. Refd. McCullum v. Northumbrian 
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B. (a). SAN ‘tnueran (1995), W A. L. R. sw. Claim unsuccessful — Origin of 
06.—AUS. infection unerplained.}—OAKES v. Hoke 


2652 ii. ———~ Workman's finger 
crushed by mangle—Pain wrongfully 
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LIDAY, [1927] N. Z. L. R. 263.—N.Z 
42* 


Cases 2680—2697. 


2690a. 


2690b. 


2692. Add. 


Shipping Co. (1931), 146 L. T. 124; Rosen 
». Quercus 8.8. Owners (1932), 146 L. T. 559. 


2681. Add. Annoiations :—Consd. Simpson v. 


London, Midland & Scottish Ry. Co., [1931] 
A. C. 351. Refd. Stroud v. Bath Gas Light 
& Coke Co. (1927), 187 L. T. 623. 


—-— Chronic glaucoma.]—A stoker, 
who was already blind in his left eye, com- 
plained that he had become completely blind. 
He aNeged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment :— 
Held: there was evidence to support the 
finding, & no misdirection.—WARSAWA v. 
ees (OWNERS) (1921), 21 B. W. C. C. 
uv, ©. A. 











Cataract.]— A foreman elec- 
trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 16, 1926, an ignition tube 
burst, & some particles of dust & carbon 
struck his right eye. The right side of the 
face was blackened, but after his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan. 1928, 
although from time to time the right eye 
became inflamed. In Feb. 1928, cataract 
was diagnosed, & in Oct. 1928, the right cye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct. 
judge said he was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1926 & 
did not call on the employers, but dismissed 
the application with costs. The workman 
' appealed on the ground that the award was 
against the weight of evidence :—Held: the 
evidence justified the county ct. judge in 
finding that the incapacity was not due to 
the accident.—JONbES v. PETTIFER (A. & E.), 
Lrp. (1929), 22 B. W. C. C. 405, C. A. 


2691. Add. Annotations :—-As to (1) Consd. Johnson 


v. Warren (F.) & Co. (1928), 21 B. W. C. C. 

411. Expld. Church v. Dugdale & Adams, 

Ltd. (1929), 22 B. W. C. C. 444. 

Annotation :—Consd. Simpson 1. 

Fe la & Scottish Ry. Co., [1931] 
. C. 851. 


2693. Add. Annotations :—Apld. Stroud v. Bath 


Gas Light & Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Apld. Edwards v. Ocean Coal Co. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


(1929), 22 B. W. C. C. 254. Consd. Simpson 
v. London, Midland & Scottish Ry. Co., 
[1981] A. C. 351. 


2698a. ——— Railway guard travelling as pas- 


senger.|—A railway guard, instructed to 
travel from Glasgow to Gourock in order to 
take charge of a train there, got into an 
emp uy compartment at Glasgow. On arrival 
of the train at Gourock he was inissing, but 
articles belonging to the man were found on 
the seat of the compartment. He was after- 
wards found lying unconscious in a tunnel 
between Glasgow & Gourock at the left side 
of the direction of the train, & he died from 
a fractured skull without recovering con- 
sciousness. The compartment at Gourock 
had its left door shut but the window open. 
Upon a claim by his dependants for com- 
pensation, the arbitrator negatived violence 
& suicide, & found that the man met his 
death by falling accidentally from the window 
of the compartment, & on these facts he con- 
cluded that the accident arose out of & in the 
course of the deceased’s employment & 
awarded compensation :—Held: the arbi- 
trator was entitled on the facts found to draw 
the inference that the accident to the deceased 
arose out of as well as in the course of his 
employment. 

The rule to be deduced from the authorities 
for application to unexplained accident cases 
is that where the evidence establishes that 
in the course of his employment the workman 
was properly in a place to which some risk 
particular thereto attaches, & an accident 
occurs capable of explanation solely by 
reference to that risk, it is legitimate. not- 
withstanding the absence of evidence as to 
the immediate circuinstances of the accident, 
to attribute the accident to that risk, & to 
hold that the accident arose out of the 
employment, but the inference as to the 
origin of the accident may be displaced by 
evidence tending to show that the accident 
was due to some action of the workman 
outside the scope of his employment (per 
Cun.).—SIMPSON ve. LONDON, MIDLAND & 
ScoTrisH Ry. Co., [1981] A. C. 351; 100 
L. J. P. C. 98; 144 L. T. 730; 47 T. L. R. 
266; 75 Sol. Jo. 155; 24 B. W. C. C. I, 
H. L. 


tations :~~Apld. Geary v. Mathew Brown & Co. (1931), 
24 BW. CLC. 21 

Co. (1931), 146 L. T. 124. Retd 
County Council (1931), 24 Bo. W. C. OC. 3203 Rosen vw. 
Quereus 8.8. Owners (1032), 116 Le T. 550. 


2697. Add. Annotations :—Expld. Simpson v. 


0; MeCullum v. Northumbrian Shipping 
. Hutchings +. Devon 


London, Midland & Scottish Ry. Co., [1931] 
A.C. 361. Refd. Hutchings v. Devon County 
Council (1931), 24 B. W. ©. C. 320; McCullum 
v. Northumbrian Shipping Co. (19381), 146 
I. T. 124; Rosen ». Quercus S.S. Owners 
(1932), 146 L. T. 559. 


PART XIV. per a SUB-SECT. 4.— 


b i. ——~ Workonan leaving work to 
relieve nature.}---The premises of a coul 
importer adjoined the Grand Canal 
Docks. Although a considerable 
nuniber of men were employed on 
these premises, no lavatory accommo- 
dation was provided, & it was 
customary for the emplovees to go 
across a paling on to a track about 
three feet wide which passed alony 
the edge of the docks & to relieve 
nature cither on the track, which was 
on the employer's premises, or ut some 


little distance ontside the premises at 
steps which led down to the water's 
edge. The dinner hour for the men 
was from 1 to 2 o'clock. One of the 
workmen was told by the foreman to 
return to work one day before 2 o’clock 
to do certain work, & he returned as 
ordered, But when he returned he 
found that the work, which it was 
intended he should do, was not re- 
quired te be done. As it was then 
only a short tisne before the ordinary 
hour for resuming work, he remained 
on the employer’s premises in a shed 
in the company of some of his fellow- 
workinen. He subsequently went out 
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of the hut, making use of a slang 
expression used by the men when 
retiring to relieve nature. He was 
never scen alive again. Several] hours 
later his body was found floating in 
the Canal asin. The cause of death 
was, adinittedly, drowning :—Held: 
there was evidence from which the 
judge could infer that when tbe work- 
man Jeft the hut he had gone for the 
purpose of relieving nature; there 
was also evidence that the death of the 
workman was caused by an accident ; 
& that accident arose out of & in the 
course of the employment.—~TRACEY 
v. KELLY, [1929] I. RK. 634.—I1R. 


2702a. 


2710. Add. 


2710a. —- 
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-.}+—A fireman on a ship moored 
at Port A. in Brazil went to sleep on deck, a 
practice ss a which there was no pro- 
hibition. It was a warm, clear night. He 
slept some distance from the side of the ship. 
The lower of the two bars of the rail at the 
very edge of the deck had been removed for 
mooring purposes, leaving a space of about 
three feet between the upper bar & the deck. 
The workman was found missing in the early 
hours of the morning, & his body was found 
in the water on the following afternoon with 
a cut over one eye. No explanation could 
be given as to how he came to fal]] overboard. 
‘On a claim being brought by his dependants, 
the county ct. judge, on the facts proved 
before him, drew the inferences that the 
worknian met his death by accident by going 
overboard in some manner unknown, & that 
that accident arose in the course of the em- 
ployment, but he held that the dependants 
had failed to discharge the burden of proving 
that the accident arose out of the employ- 
ment. He therefore made his award in 
favour of the employers. The dependants 
appealed :—Held: the county ct. judge had 
directed himself correctly in law, & his 
judgment on the facts could not be disturbed. 
Appeal dismissed. — ROSEN vv. SS. 
** QUERCUS ” OWNERS (1932), 146 L. T. 559 ; 
25 B. W. C. C. 5, OC. A. 


2706. Add. Annotations :—Consd. Muscroft  v. 


Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Expld. Simpson v. London, Midland 
& Scottish Ry. Co., [1981] A. C. 851. Consd. 
Hutchings v. Devon County Council (1931), 

B. W. C. C. 3820; Rosen v. Quercus S.S. 
Owners (19352), 146 L. T. 559. Refd. Gill v. 
Perrott (1928), 21 B. W. C. C. 9. 


Annotation :-—Consd. Muscroft  v. 
Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 


—-—,|—A miner, who was known to 
be suffering from valvular disease of the 
heart, returned to work against his doctor's 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. We went down the mine at 
10.30 p.m., & was alive & wall at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing :-—//eld : there was 
no evidence that the man’s death was caused 
by any strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment.—MvuscROFT 
». Srewarrs & Lioyps, Lrp. (1928), 140 
L. T. 64; 21 B. W. C. C. 274, C. A. 


2720a. 


showed that he had been suffering from 
advanced disease of the heart. The widow 
claimed compensation. The county ct. judge 
held that there was no evidence of any 
accident. The dependant appealed :—Held : 
it was purely a question of fact for the county 
ct. judge & there was no misdirection. Appeal 
dismissed.——-PoGSoNn v. TUNNACLIFFE (1931), 
24 B. W. C. C. 86, C. A. 


2710¢, ——— ———. ]-—A miner was engaged in filling a 


tram, & in the course of his work had to reach 
over a tram to get a piece of coal with a pick. 

He reached over the tram, said ‘‘ Oh!” twice, 
& died. The post mortem examination 
showed that he had been suffering from a 
large rupture of the left ventricle of the heart 
which burst & caused his death. The depen- 
dants filed a request for arbn. At the hear- 
ing a fellow-workman gave evidence that 
chipping coal was no heavy work & there was 
no unusual strain, while one of the medical 
witnesses said that the workman might just 
as well have died in his bed so far as physical 
condition went. The county ct. judge in his 
award stated that he was unable to find that 
the work contributed to the death, & made 
his award in favour of the employer. The 
dependants appealed :—Held: as to whether 
the workman’s death was accelerated by the 
work he was doing in any material degree 
was a question of fact. ‘The evidence sup- 
ported the judge’s decision & there was no 
misdirection.—DAviES v. VIPOND (JOHN) & 
Oe: Ge 146 L. T. 498; 25 B. W. 


2718. Add. Annotation :-—Refd. Ferguson v. Shotts 


Iron Co. (1927), 20 B. W. C. C. 741. 


2714. Add. Annotation :—Consd. Flanagan v. 


Ackers Whitley (1926), 19 B. W. C. C. 399. 


Hernia strangulated in fresh employ- 
ment.]—On Feb. 6, 1930, a blacksmith rup- 
tured himself while at work. A doctor 
showed him bow to reduce the hernia & he 
was able to continue his work without any 
outward sign of incapacity until on May 14, 
1930, he was discharged owing to slackness 
of trade. On June 25 he entered the em- 
pleyment of fresh employers as a blacksmith 
& on the same day, while lifting a stevl bar 
weigbing a hundredweight, strangulated the 
hernia & an immediate operation became 
necessary. The lift was not an abnormal one, 
but was in the ordinary course of a ,black- 
smith’s work. He was totally incapacitated 
for seven weeks & claimed compensation for 
that period from the previous employer. 
The county ct. judge found that the in- 
capacity caused on June 25 was a direct 
consequence of the accident on Feb. 6. The 
employers appealed :—Held: it was a 
question of fact for the county ct. judge, & 


Annotation :— Refd. James v. Te oEe Jones & Jobn Paton, 


Ltd. (1932), 25 BL. W. CG. C. 


2710b. —-—- —-—-.}--A_ plasterer’s labourer was 
whitewashing while standing on a plank sup- 


ported by trestles. 
on to the floor. 


PART XIV. eae oe 4.— 


e i. Ses Sate! pea i Ps SHOTTS 
Iron Co., Lrp., [1927] 8. ©. 3213 20 
B. WwW, Cc. ©. 741.--SCOT. 


PART XIV. SECT. 5, SUB-SECT. 4.— 
d i. ——,}—Pitt,, ‘who was operated 


on for hernia some aris previougly. 
suffered a recurrence of the tronble 
while at his work :—//eld: although, 
if there is an unexpected ersonal 
injury arising from sane physiological 
condition set up in the course of the 
work, that may be described as an 
accident even when there is nothing 
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there was evidence to support the finding & 
no misdirection. 
SHAW t. RICHARDSONS, WESTGARTH & Co., 
Lp. (1981), 24 B. W. C. C. 64, C. A. 

He suddenly fell dead ree -~—Consd. Pron aaa v. Devon County Council 
A post-mortem examination 


Appeal dismissed. —BRAD- 


(1931), 24 B WL. GE 


unusual or particular which sets it up, 
yet the onus on pltf. in the present 
case of establishing that his condition 
was the result of a recent. perils. nee 
not been discharged.— AY 
WELLINGTON CORPN., 1930) N. Zz. "be R 
337.—N.Z. 


2781a. 


2735a. 


PART XIV. SECT. 5, SUB-SECT. 4.— 
B. (m). 


2721. Add. Annotation :—Refd. 


Simpson wv. 
London, Midland & Scottish Ry. Co., [1981] 
A. C, 351. 


Death from drinking caustic soda in 
tea.}—A workman was entitled to refresh 
himself with a cup of tea while he was work- 
ing. Near to his place of work there was a 
bucket of caustic soda which was occasionally 
used to wash the walls. On drinking from 
his cup he felt a burning sensation & became 
totally incapacitated from the effects of 
drinking caustic soda. There was no evi- 
dence as to how, or by whom, the caustic soda 
could have been put into the cup. The 
county ct. judge held that the accident did 
not arise out of the employment, & made his 
award for the employer. The workman 
appealed :—Held: on the evidence no 
inference could be drawn that the accident 
arose out of the employment. Appeal dis- 
missed.—GEARY v. MATHEW Brown & Co., 
Lrp. (1931), 24 B. W. C. C. 210. 


Annotation :—Consd. Rosen v. Quercus S. S. Owners (1932), 
146 L. T. 559. 


2734a, 


_ 7A miner was about to insert 
a fuse in a detonator in the course of his 
duties when the detonator exploded & injured 
him. The sheriff-substitute held that the 
,cause of the explosion was not proved &, 
the workman having discharged any onus 
laid on him by proving that the explosion 
caused the injury, found that the accident 
arose out of the employment & made an 
award in his favour. The employers 
appealed. ‘The First Division of the Ct. of 
Session by a majority affirmed the award. 
The employers appealed to the House of 
Lords :—Heild: it followed from the facts 
of the case that the accident arose out of & 
in the course of the employment.— LOCHGELLY 
Iron & CoAL Co., Lrp. v. LINDORES (1929), 
22 B. W. C. C. 376, H. L. 


-Seaman stooping in course of duty- 

Burst blood-vessel.|—-The chief officer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty & 
then stated to the captain that he felt queer, 
sat down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
mortem. At the hearing of a claim by the 
widow the doctors on both sides agreed that 
he died very probably from _ cerebral 
hemorrhage. His own doctor, who had 
attended him for twenty-five years, said 
he was a healthy man, & there was no 
evidence of anything wrorig with his heart. 
The county ct. judge found that the cause of 
death was the breaking of some blood- 
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vessel due to the stooping which caused the 
fall which subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
dependant appealed :—Held: on the finding 
that death was due to the stooping, it fol- 
lowed that death resulted from injury by 
accident arising out of the employment.— 
HoRE v. GENERAL STEAM NAVIGATION Co. 
(1929), 22 B. W. C. C. 100, 0. A. 


2737a. ——— Fumigation of ship with sulphur— 


Gastritis from fumes.]——At 6 p.m. on July 30, 
1930, a ship was fumigated with sulphur, all 
hatches being battened down. All hatches 
were opened at 2 a.m. on J eat 31, & at 8 a.m. 
a body of workmen came on board to remove 
gear. Among them was a man in good 
health & forty-six years old, who worked at 
a winch about two feet from one of the 
hatches & nearer to the fumes than any other 
of the workmen. The fumes from the sulphur 
were coming up the hatches at that time but 
were not bad. At midday the workman felt 
very ill & complained that it was due to the 
fumes. He vomited during the dinner hour, 
but worked in the afternoon on another ship. 
He worked on & off feeling very ill until 
Aug. 8, when he was sent to hospital suffering 
from gastritis. None of his fellow-workmen 
appeared to suffer from the sulphur fumes. 
At the subsequent arbitration the county ct. 
judge found, in accordance with medical 
evidence, that the illness was due to the 
fumes & also that the occurrence was an 
accident. He therefore made his award in 
favour of the workman. The employers 
appealed :—Held: there was evidence on 
which the judge could find that there had 
been personal injury by accident within the 
Act & there was no misdirection. Appeal 
dismissed.—BRADLEY v. LONDON & NoRTH 
EASTERN Ry. Co. (1981), 145 L. T. 30; 24 
B. W. C. C. 41, C. A. 


2787b. -—-- Farm bailiff hiring employer’s horses. ] 


—A farm bailiff hired horses from his em- 
ployer for the purpose of moving his furniture 
to the residence appointed for him. The 
workman unbridled one of the horses in 
order to use the straps to tie up his furniture, 
but the horse took fright, knocked him down, 
& killed him. The county ct. judge found 
as a fact that the accident arose out of the 
employment & made an award in favour of 
the widow. The employer appealed :-— 
Held: the question was one of fact for the 
county ct. Judge. There was evidence to 
support the finding & no misdirection. 
Appeal dismissed. JACKSON v. FRosT (1930), 
23 B, W. C. C. 847, C. A. 


2742. Add. Annotation :-——Refd. Smith a Wemyss 


Coal Co. (1927), 21 B. W. C. C. 483. 


before the accident, a presumption PART XIV. SECT. 5, SUB-SECT, 5.—A. 
ar on a ip taata ~ course pr f 
No evidence how accident © employment." ARCHIBALD t wuitson »v. W. WINN : : 
occurred——Deceased killed by railwa Co eR) OR Ae Se Ep 
wagons at nlace of work.}— Deceased, 


2740 ili. Onus of proof on workman. }—~ 


or NEW 
cw (1998), 28'S. R. N.S. W. 470; 45 
- R, 179. N. 8. W. W.N. 145.—AUS, 


who was employed by deft. co. to 
sweep up the coal dropping on the 
wharf alongside one of its ships which 
was discharging, was discovered some 
short distance away from the scene of 
his work jammed between two railway 
wagons & fatally injured, it being im- 
possible to say how he gut into the 

o#ition in which he was found :-— 

eld: there being evidence that 
deceased was seen at his work shortly 


ZEALAND, [1930] N. Z L 
N.Z 


b il. Rheumatic fever—-W orking 
in damp Akama | atl worked for 
three months in a damp room. She 
was in good health when she com- 
menced to work there, but contracted 
rheumatic fever as a result of exposure 
to the damp conditions :—Held: she 
had suffered injury by accident.-— 
rhea fe AeKnoMe (1929), W. A. L. R. 
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PART XIV. sae S SUB-SECT. 5. — 


sx. Workman on railway track.}— 
Contributory negligence on the part 
of tho employee does not exonerate 
the employer from liability to com- 
pensate the employee if the acoidont 
could have been avoided by deft. by 
the exereise of ordinary care 


Vol. XXXIV.—Master and Servant. 


2747. Add. Annotation :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. CO. 887. 


2757. Add. Annotation :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 


2759. Add. Annotations :—As to (2) Consd. Hutch- 
ings v. Devon County Council (1931), 24 
B. W. C. C. 320. Refd. Gilmour v. Garrallan 
Coal Co. (1926), 19 B. W. C. C. 683. 


2766. Add. Annotation :—As to (2) ere Young v. 
Keeble (1928), 21 B. W. C. C. 204 


2768. Add. Annotation :—Apld. Tho orpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. C. C. 488. 


2768a. -|—A workman was struck on_ the 
elbow while passing through a swing door. 
He suffered great pain & had to see a doctor. 
At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident :—Held: there was 
evidence to support the finding, & no mis- 
direction..—VINCE v. ABEL & ImMRAY (1928), 
21 B. W. C. C. 151, C. A. 


2768b. -———.}-—- BRADSHAW __v. RICHARDSONS, 
WEsTGARTH & Co., LtTp., No. 2720a, ante. 


2768c. .}—A quarryman, aged thirty-seven 
& in good health, was working a pneumatic 
drill on a ledge when the drill jumped causing 
him to fall six feet off the ledge & then to 
roll down a slope of twenty feet to the 
bottom of the quarry. Although bruised on 
the legs he resumed work, but the foreman 
gave him a lighter job for the rest of the day. 
After work he bicycled 24 miles home & slept 
well, but it was noticed that he was not his 
usual self. On his return to work the next 
morning the foreman took care not to put 
him to work on too high a spot. After a 
while he was missed & was found dead in a 
shallow stream eighty yards from his work 
to which he had probably gone to relieve 
nature. The medical witnesses agreed that 
he had not drowned but had died from shock. 
The county ct. judge held that there was no 
break in the chain of causation between the 
accident & death, & that falling into the 
stream did not amount to a novus actus 
interveniens. He therefore made his award 
in favour of the widow of the deceased work- 
man. ‘The employers appealed :—Held: it 
was a question of fact for the county ct. 
judge, & there was evidence to support the 
finding & no misdirection.—HUTCHINGS v. 
DEVON County CouncIL (1931), 24 B. W. 
C. C. 820, C. A. 

2788. Add. Annotation :—Apld. ee v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 688. 


2787. Add. Annotations :—Consd. tagis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
90 L. J. K. B. 664. Apprvd. Birch Bros., 
Ltd. v. Brown, [19381] A. C. 605. 


2790. Add. Annotations :—-Consd. Evans v. Gilbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. "W.O0.C. 430 ; 
Williams v. Tredegar Iron & Coal Co. ( 1927), 
06 L. J. K. B. 722; Stevens v. Birmingham 





diligence. Where, therefore, the find- speed :—Held: 
ing of the comr. was that the workman 
was passing along a railway track 
contrary to the es framed by deft. 
co., & was run over by an engine which 
was going faster than the prescribed 


s. 3 (1) (U) (il). — 


the accident was not 
directly attributable 
disobedience of the workman within 
Workmen’s Fiala ewe Act, 1923, Whether 

RMILA DASI 0. TATA 
Inon Co. (19285,1. L. 1. 8 Pat. 24.—IND. 


Cases 2747—28238a. 


nm. (1929), 22 B. W. C. O. 311; Wilsons 


& Clyde Coal Co. v. Burrows (1929), 141 
bt. ih Bitch Bros., Ltd. v. Brown, 
(1931] A. C. 605. Refd. Wilsons & Clyde 


ra Co. v. Burrows (1929), 22 B. W. C. C. 


2798. Add. Annotations :—Refd. Stevens v. Bir- 
mingham oe (1929), 22 B. W. C. c 311; 
Birch Bros., Ltd. v. Brown. [1931] A. C. 605. 


2795. Add. Annotation :—Retfd. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 683. 


2797. Add. Annotation :-—Expld. H utchings | v. 
aN a County Council (1981), 24 B. W. C. C. 


2799. Add. Annotations :—-Consd. Werrin v. United 
National Collieries (1926), 20 B. W. C. C. 166. 
Refd. Bradshaw v. Richardsons, Westgarth 
& Co. (1981), 24 B. W. C. C. 64. 


2803. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927). 96 
L. J. K. B. 664. Distd. Ruddy v. L. M. & 
S. Ry. (1929), 22 B. W. C. C. 188. Consd. 
Birch Bros. v. Brown, [1980] 2 K. B. 225. 
Refd. Williams v. Cwmaman Coal Co. (1927), 
20 B. W. C. C. 476; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 415; White v. 
London & North-Eastern Ry. Co. (1929), 22 
B. W. C. C. 613. 


2811. Add. Annotation :—Refd. Fyfe v. Fife Coal 
Co. (1926), 20 B. W.C. C. 548. 


2811a. -.]—Where an award was made 
terminating weekly payments, on the grounds 
that refusal to undergo certain treatment was 
. unreasonable, & that the onus lay on the 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation :—Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.—INDIA RUBBER, 
GUTTA PERCHA & TELEGRAPH Works Co., 
a v. CHAPMAN (1926), 20 B. W. C. C. 184, 


2815. Add. Annotation :—Refd. Cauldon Potteries 


v. Johnson (1926), 20 B. W. C. C. 42. 


2822a. Whether refusal unreasonable.|—-The 
question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact.—FyYFEe v. Firg 
CoaL Oo., Lrp. (1927), 1388 L. T. 65; 20 
B. W. C. C. 548, H. L. 


2823a. —-— —--—.]—A workman strained the 
muscles of his back in the course of his 
employment & received compensation for 
five months. He also suffered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation & the 
workman filed a request for arbn. The 
employers answered that, if the workman was 
still incapacitated, the incapacity was due 
to natural causes. The workman’s doctor 
had advised him to have his teeth out, as 
their condition retarded his recovery, but 
he had refused to have this done, & at the 
hearing the county ct. judge was advised by 
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sy. Possibility of future Ae 
court may consider.}—SAMS 

v. WILLIAM Baird & Co., (i920) 8. 8. C. 
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the medical assessor that the condition of the Annotations :—Refd. Church v. Dugdale & Adams. Ltd, 


teeth had perpetuated theinjury. Thecounty 
ct. judge found that the workman had acted 


unreasonably in not having his teeth removed, 2836b. 


as by that means he would probably have 
fully recovered by the time that the employers 
had stopped compensation. He found “* that 
appct. had failed to prove that his con- 
tinued incapacity was due solely to the 
accident.”’ He made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a week, & the employers 
cross-appealed on the question of costs :— 
Held: the county ct. judge was justified in 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
so long as the effect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that 


(1929), 22 B. W. ©. CG. 444; 
Lea Green Colliery, Ltd. (1929), 22 B. W. GC. ©. 521. 


: Dixon v. Sutton Heath & 





-}—A baker suffered from dermatitis, 
which was pronounced incurable. He 
became depressed &, it was said, had de- 
lusions, one of which was that, by receiving 
weekly compensation, he was robbing his 
employers. Six months after being certified 
as suffering from dermatitis, he committed 
suicide. Ona claim for compensation by his 
widow, as dependant, the county ct. judge 
made an award in favour of the employers 
on the ground that death was not due to 
causes directly attributable to the accident : 
—Held: the award of the county ct. judge 
amounted to a finding of fact that there was 
no insanity. The finding was supported by 
the evidence, & there was no misdirection.— 
CHURCH v. DUGDALE & ADAMms, Lrp. (1929), 
22 B. W.C. C. 444, O. A. 


there was some incapacity due to the accident. Annotations :—Consd. Bradshaw v. Bickerstaffe Collieries 


—Rupny v. LONDON, MIDLAND & SCOTTISH 
Ry. (1929), 22 B. W. C. C. 138, C. A. 


(1931), 24 B. W.C. C. 451. Refd. Dixon v. Sutton Heath 
as Groen Colliery, Ltd. (No. 2) (1930), 23 B. W.C. C. 
4. De 


Annotations :—Folld. Watts, Watts & Co. ». Hole (1930), 23 7, . . * 
B.W.CC. 1a. R 2836c. .}—A miner was certified in Jan. 1926, 


. W. CO. C. . Refd. Sedgwick v. Leeds Forge Co. 
(1930), 23 B. W. CG. C. 144. 

2831. Add. Annotations :-—Consd. Church v. Dugdale 
& Adams, Ltd. (1929), 22 B. W. C. C. 444; 
Dixon v. Sutton Heath & Lea Green Colliery, 
Ltd. (1929), 22 B. W.C. C. 621. Refd. John- 
mee v. Warren (F.) & Co. (1928), 21 B. W.C. C. 

ll. 

2831a. -,.|—A miner received an injury to the 
spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife a eee his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
had not resulted from the injury :—Held: it 
was a question of fact, as to which there was 
evidence to support the finding, & there was 
no misdirection.—BEVAN v. LANCASTERS 
STEAM COAL COLLIERIES (1927), 20 B. W. 
O. C, 241, C. A. 

Annotation :—Consd. Church v. Dugdale & Adams, Ltd. 

(1929), 22 B. W.C. GC. 444. 

2833. Add. Annotations :—As to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. Generally, Consd. Johnson 


as suffering from miner’s nystagmus. He 
had been a cheerful man before the onset of 
the disease, but gradually becarne depressed 
& ultimately showed signs of marked nervous 
& mental derangement. He walked un- 
steadily & failed to recognise his friends. 
On the evening of Oct. 12, 1928, he attended 
on the certifying surgeon & was afterwards 
put on a tram, his home being not far from 
the tram terminus. A friend found him at 
a spot about 400 yards from the tram 
terminus & about 400 yards from his home, 
crawling on his hands & knees. The friend 
led him to a fence which led to his house. 
His body was subsequently found in a canal 
24 miles from where bis friend had left him. 
The widow claimed compensation on the 
grounds that her husband committed suicide, 
that he committed suicide while he was 
insane, & that the insanity was a direct 
effect of the nystagmus. The county ct. 
judge made an award in her favour, in which 
he said, ‘‘ I do not say he was insane, but 
that the suicide was due to mental derange- 
ment.’? The employers appealed :—-Held : 
there was evidence to support the findings 
& no misdirection.— DIxon v. SUTTON HEATH 
& LEA GREEN COLLIERY, Ip. (No. 2) (1930), 
23 B. W. C. C. 135, C. A 


v. Warren (F.) & Co. (1928), 21-B. W. C. C. Annotation :—-Consd. Bradshaw +. Bickerstaffe Collieries 


411; Church v. Dugdale & Adams, Ltd. 


t{eath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 521. 

2836. Add. Annotation :—Refd. Johnson v. Warren 
(F.) & Co. (1928), 21 B. W. C. C. 411. 


2836a. ——.]—A workman while leading a horse 
was badly injured by the animal falling on 
him. He did no work for two years, & then 
committed suicide. He had received medical 
attention throughout the two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
& that death did not result from the injury, 
& made an award in favour of the employers. 
The widow appealed :—Held: there was 
evidence to support the finding of fact & no 
misdirection.—-.J OU NSON v. WARREN (F..) & Co. 
(1928), 21 B. W. C. GC. 411, C. A, 
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(1931), 24 NW. W. 0. C. 481. 
(1929), 22 B. W. C. C, 444 ; Dixon Vv. Sutton 2836d. sks 


A miner was certified on Jan. 12, 
1931, to be suffering from nystagmus. He 
complained of pains in the head & had been 
depressed for several months. On Feb. 21, 
1931, he was found dead, having committed 
suicide by cutting his throat. His depen- 
dants made a claim for compensation. The 
county ct. judge, who sat with a medical 
assessor, found that the depression was due 
to the nystagmus & that the suicide was due 
to the depression, but held that there was no 
evidence of insanity which would entitle him 
to attribute the suicide to the accident. He 
therefore made his award in favour of the 
employer. The dependants appealed :-— 
Held: the evidence supported the findings, 
& there was no misdirection. BRADSHAW v. 
BICKBRSTAFFEH COLLIERIES (1931), 24 B. W. 
©. C. 451, C. A. 





2839. Add. Annoiation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 


Vol. XXXIV.— Master and Servant. Cases 2889—2000a. 
Maen-Mawr & Welsh Granite Co. (1931), 24 

Bb. W. C. C. 448. 
2856a, ——— ——- ——-.]—_A workman cut his 


Tucker v. Same, Ingram v. Crawshay (1927), 
96L. J. K. B. 664. 


2840. Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2849a. --——- -——— Error in entry—Verbal notice 
correctly given.|—-The workman, a miner, 
met with an accident arising out of & in the 
course of his employment with applts. _He 
went into his employers’ ambulance room & 
received treatment. An entry was made in 
the accident book describing his injury as an 
injury to the left knee. The injury was in 
fact to the right knee, & the workman subse- 
quently developed tubercular trouble in his 
right knee. In answer to a claim for com- 
pensation, the eniployers relied on the entry 
in the accident book & said that they had 
had no notice of the injury to the right knee, 
in accordance with Workmen’s Compensation 
Act, 1925: (c. 84), s. 14. The county ct. 
judge found on the evidence that the work- 
man’s right knee was in fact injured by the 
accident & that the entry in the accident 
book was an error. He also held that the 
entry in the accident book referred to the 
accident & that notice of the accident was 
given orally by the workman in the 
ambulance room, & that that notice com- 
plied with sect. 14 (2); that the incorrect 
entry was no bar to the claim for com- 
pensation, & that the employers were not 
prejudiced, & he made an award in favour 
of the workman :—Held: the employers 
were not prejudiced by the incorrect entry 
in the accident book, as notice of the accident 
had been properly given to them in com- 
pliance with sect. 14. ‘Therefore the award 
of the county ct. judge must be aflirmed.—— 
Crouch v. APPLEBY IRON Co., Trp. (1930), 
143 L. T. 264; 23 B. W. C. C. 69, C. A. 

2849b. Contents——All injuries need not be specified.] 
—~The mere fact that notice has to be given 
does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in which he complained of injury to his ribs, 
& his employers paid him compensation. 
He returned to work after two months. He 
then began to suffer with his hip, & eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground that no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor :—Held: there was evidence to 
support the findings, & no misdirection.— 
WILES v. ELLERMAN’S WILSON LINK (1928), 
21 B. W. C. C. 194, C. A. 


2855. Add. Annotation :—-Consd. Evans v. Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 
B. W. C. C. 443. 

2856. Add. Annotation :—Consd. Evans v. VPen- 


PART XIV. SEOT. 7, SUB-SECT. 1.— 
5 ven 
2850 ti. ——— ———.}—An accident ere 


ocourred on Jan. 16 :—Held: a notice 
on Jan. 22 was sufficient.— 
INDIAN PENINSULAR Ry. 


finger slightly. ie continued at work for 
about a month, when his thumb became 
swollen & he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, & that the employers 
were prejudiced by the want of notice :— 
Held: it was a question of fact, as to which 
there was evidence to support the finding.— 
EVANS v. Simpson (JAMES) & SON (1926), 19 
B. W. C. C. 407, C. A. 

2856b, ——~ -—-—- —~-.]—On Jan. 31, 1927, a 
workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice :—Held: there was evidence to sup- 
port the findings, & no misdirection.—HiInks 
v. Riscor (JAMES) & Sons (1927), 96 L. J. 
K. B. 1068: 20 B. W. C. C. 558, O. A. 

2857. Add. Annotation :—Refd. Evans v. Pen- 
Maen-Mawr & Welsh Granite Co. (1981), 24 
B. W. C. C. 448. 

2885a. .|—GILL v. PERROTT, No. 2668a, 
ante. 

2887. Add. Annotation :—Refd. White v. Leicester- 
shire Colliery & Pipe Co. (1931), 24 B. W. 
Cc. C. 128. 

2890a. .j}7-When notice of an accident 
has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere.—DERRY v. GREAT 
WESTERN Ry. Co. (1926), 19 BK. W. C. C. 














405, C. A. 

2890b. —--— ———.]-—-EvANs v. SIMPSON (JAMES) 
& Son, No. 2856a, ante. 

2890c. -—— -———.]-—I ngs v. Riscor (JAMES) & 
Sons, No. 2856b, anie. 

2890d. -—— —-——.] FLETCHER v. SINCLAIR IRON 
Co., Lrn., No. 2668b, ante. 

2900a. —~— Opportunity to examine workman 


lost.|—-On Nov. 29, 1929, applt. suffered 
some hurt to his right arm while in the 
employment of resps., but with assistance 
worked till the end of the shift. He went 
home & lay on a sofa, which he was unable 
to leave until he was removed to hospital on 
Tec. 9, 1929. He remained in hospital until 
May, 1930, where he was operated on nine 
times & became totally incapacitated. On 
July 31, 1930, he filed a request for arbn. 
proceedings claiming compensation under 
Workmen’s Compensation Act, 1925. The 
stepfather & mother of applt. said that 
whilst he lay on the sofa he was not in 


v. KASHINATH CHIMAJI (1927), I. L. R. 
52 Bom. 45.—IND. 
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complete possession of his mental faculties, 
but the panel doctor gave evidence that 
his mentality was not affected until the 
third or fourth day & his temperature was 
normal. The question was raised whether 
before the accident the applt. suffered 
from osteo-myelitis or whether the osteo- 
myelitis had developed after the injury 
at the seat of the injury. No notice of 
the injury was given to the resps. until 
Mar. 1930: —-Held: (1) the only conclusion 
on the evidence was that resps. were pre- 
judiced in their defence by the delay in giving 
notice of the injury, as they were deprived 
of the opportunity of obtaining medical 
evidence as to applt.’s condition during the 
first three days of his illness upon the issue 
whether there had been pre-accident osteo- 
myelitis, & it was irrelevant to consider 
whether the employers would have been 
likely to take advantage of the opportunity 
or not; (2) the failure to give notice earlier 
was not occasioned by reasonable cause. 
Applt., therefore, having failed to give notice 
of the accident as soon as practicable after 
the happening thereof within sect. 14 (1) of 
the Act, was not excused from such failure 
' on either of those two grounds, within the 
meaning of clause (a) of the proviso to that 
sub-section.— WHITE v. LEICESTERSHIRE COL- 
LIERY & PreE Co. (1932), 101 L. J. K. B. 
617; 147 L. T. 303; 25 B. W. C. C. 189, 


oc bas 


2912a. & failure to hear counsel.]/—An 
agreement made between an injured work- 
man & employers was embodied in an award 
given by a county ct. judge in 1929. By 
this agreement the cmployers agreed to pay 
a certain sum weekly to the workman on the 
basis of partial incapacity. In 1930 the 
employers applied for a review of the weekly 
payments before another county ct. judge, 
who sat with a medical assessor.. At this 
hearing the judge at an early stage in the 
case expressed the view that the material 
question for him to decide was the present 
condition of the workman, & that he was not 
concerned with the condition in 1929. 
Counsel for the workman took no objection 
to this expression of opinion, & did not 
attempt to tender evidence as to the work- 
man’s previous condition. The judge then 
suggested that the workman should be 
examined by the medical assessor, which was 
done, neither counsel offering any objection. 
On receiving the report of the assessor the 
judge immediately proceeded to make an 
award ending the compensation on the 
ground that the workman had entirely 
recovered, without first calling on counsel to 
address hi No objection was taken by 
counsel] for the workman, nor did he ask for 
an opportunity to address the ct. The work- 
man appealed on the grounds (a) that the 
judge had refused to hear evidence as to the 
workman’s condition in 1929, & (0) that he 
had given no opportunity for counsel to 
address him on behalf of the workman before 
making his award :-——Held: counsel for the 
workman, having by his silence allowed the 
Judge to think that he acquiesced in the 
manner in which the trial was being con- 
ducted, could not now raise objections which 
could, & should, have been raised in the ct. 
below.—_Navy, ArMy & Arm Foror InsmT- 
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TuTEs v. LinpsEy (1980), 23 B. W. CO. C. 
172, 0. A. 


2017. Add. Annotations :—As to (1) Consd. Piper 
v. De’ath Bros. (1929), 22 B. W. OC. O. 78. 
Refd. White v. Leicestershire Colliery & Pipe 
Co. (1981), 24 B. W. C. CO. 128. 


2918. Add. Annotation :—Consd. Evans v. Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 

B. W. C. C. 448. 
Drewitt vv. 


Britannic Assce. (1927), 187 L. T. 511; 
: oe an ohnson, Matthey (1927), 96 L. J. 


2925. Add. Annotation :—Refd. Brown v. Aveling 
& Porter (1929), 22 B. W. C. C. 165. 


2925a. Erroneous entry in accident book as 
to limb injured—Verbal notice correctly given.] 
——CrRoucH v. APPLEBY IRON Oo., Lrp., No. 
2849a, ante. 


2930. Add. Annotations :—Consd. Drewitt v. 
Britannic Assce. (1927), 187 LL. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. C. C. 165. Consd. 
Halsey v. Erith Oil Works (1930), 238 
B. W. C. C. 1; Sharrod v. Warwickshire Coal 
Co. (1929), 22 B. W. C. C. 599. Refd. Shotts 
Iron Co. v. Fordyce, [1930] A. C. 503; 
Templeton v. Coupe & Sons, I.td. (1932), 146 
L. T. 518. 

29389. Add. Annotations :—Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 599. 
Refd. Evans v. Pen-Maen-Mawr & Welsh 
Granite Co. (1931), 24 B. W. C. C. 443, 

2041a. ——.}—In Jan. 1925, a miner was 
struck in his right eye by a piece of coal. 
He never went off work, but from the {first 
suffered aon in the eye which increased. A 
year after the accident a white patch 
appeared on the eye. In Apr. 1928, he was 
run over by an omnibus & prevented by that 
accident from working. He then began to 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employers of the 
accident to his eye in 1925, & subsequently 
claimed compensation. At the hearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1925. The 
county ct. judge said in his award, that he 
was satisfied that the blindness was caused 
by the blow received in 1925, but that the 
workman never thought that the injury was 
in any way serious. Je therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1928. The employers appealed : 
—Held: there was misdirection; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred.—-SHARROD v. WARWICKSHIRE COAL 
Co., Lrp, (1929), 22 B. W. C. C. 599, C. A. 


2947. Add. Annotation :—Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. ©. 599. 


2948a. -}-A quarryman, while lifting a 
granite block on Nov. 13, 1930, cracked one 
of his fingers which bled. He did not visit 
his employer’s doctor who was stationed at 
the quarry to attend to injuries, but tied up 
the finger & continued at work. He worked 
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on Nov. 14 although in pain. On Nov. 15, a 
Saturday, he stayed at home & put a poultice 
on it. On Monday, Nov. 17, the finger was 
so swollen that he sent for his panel doctor 
who diagnosed septic poisoning & treated him 
accordingly. It was not disputed that the 
treatment prescribed by the panel doctor 
from Nov. 17 onwards was correct. The 
doctor asked the workman on Nov. 17 
whether he had reported the accident & the 
workman replied that he had not. Notice 
of the accident did not reach the employer 
until Dec. 1 through the workman’s friendly 
society. The employer contended that notice 
of the accident had not been given in accord- 
ance with the requirements of the Act, but 
the county ct. judge found as facts that 
Nov. 17 was the first practicable date on 
which notice could have been given as that 
was the first date on which the workman 
knew his finger was septic & did not until 
then realise he had received an injury for 
which he would be entitled to claim com- 
pensation. He further found that’ the 
employer was not prejudiced by want of 
notice after that date. He accordingly made 
his award in favour of the workman. The 
employer appealed :—-Held: there was 
evidence to support the findings & no 
misdirection. Appeal dismissed.—EVANS v. 
PEN-MAEN-Mawr & WELSH GRANITE Co., 
Lrp. (1931), 24 B. W. C. C. 448, C. A. 


2949a. ———.]~-WILES v. ELLERMAN’sS WIL- 
SON Lin, No. 2849b, ante. 


2951a. ~—WHITE v. LEICESTERSHIRE 
COLLIERY & PIPE Co., Urn. (1932), 101 L. J. 
K. B. 617; J47 L. T. 303; 25 B. W. C. C. 
189, H. L. 


2954. Add. Annotations :—As to (8) Apld. Dobson 
Steam Fishing Co. v. Lewis (1929), 22 B. W. 
C. C. 419. Generally, Refd. Hayter v. 
Southern Railway, [1931] 2 K. B. 274; 
Winfield v. London Midland & Scottish Ry. 
Co., [1931] 2 K. B. 284. 


2956. Add. Annotations :—Consd. Telephone Manu- 
facturing Co. v. Abel (1928), 21 B. W. C. C. 
289. Apld. Dobson Steam Fishing Co. v. 
Lewis (1920), 22 B. W. C. C. 419. Refd. 
Hayter v. Southern ee [1931] 2 K. B. 
274; Winfield v. London, Midland & Scottish 
Ry. Co. (1031), 145 L. T. 242, 


2958. Add. Annotation :—As to (2) Consd. Telc- 
phone Manufacturing Co. v. Abel (1928), 21 
B. W. C. C. 289. 


2968a. ——.J—An injured workman was 
treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 











PART XIV. spel SUB-SECT. 4. 


sb, <Application for reference to 
medical referee—Where justified. |}-— 
Held: an arbitrator is entitled to 
refuse to allow a reference only where 
there is some exceptional difficulty or 
other sufficient reason referable to the 
articular case; an arbitrator, who 
Pad, on the ground of the diversity of 
opinion as to the 
nature & curability of miner’s 
ny us, refused to allow the 
question whether a workman had 
recovered from mincr’s nystagmus to 
be referred to a modical referee & 


620.—S8COT. 


general medical 


had allowed a proof, had misdirected 
himself with regard to the meaning 
of sect. 19 (2), & his refusal was not 
ustified.—-M‘'GUICKIN ¥v. 
Sons’ COLLIERIES, LTp., [1931] 8. C. 


PART XIV. SECT. 7, SUB-SECT. 4.——B. 


sd. Kixtent of reference.}—Employers, 
who had been paying compensation 
to a workman in respect of an injury 
through accident, applied for a reference 
to a medical referee under 1925 Act, 
8. 19, averring in their application that 
that workman had become fit for light 
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acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable :—Held: to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant.—TELEPHONE 
MANUFACTURING Co., LTp. v. ABEL (1928), 
21 B. W. C. C. 289, C. A. ; subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 


2968). Reasonableness of refusal.|—An 
injured workman was treated in hospital 
by a consultant of the hospital. She returned 
to work, but ceased work again owing to the 
injury. She was then requested by her 
employers under Workmen’s Compensation 
Act, 1925 (c. 84), s. 18, to submit to an 
examination hy the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appin. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was unreason- 
able & granted the appln. On appeal the 
case was remitted for further inquiry to 
ascertain (a4) whether this consultant was the 
exclusive adviser of the workman, (b) whether 
the workman’s case, if it went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, & (c) whether 
the employers’ request that the workman 
should be examined by this consultant was 
reasonable. ‘The county ct. judge found in 
favour of the employers on all points. The 
workman appealed :—Held: on the evidence 
the workman was reasonable in refusing to 
submit to examination by this consultant 
at the instance of the employer, & the county 
ct. judge’s findings could not be supported.— 
TELEPHONE MANUFACTURING Co., Lrp. »v. 
ABEL (No. 2) (1929), 22 B. W. C. C. 84, C. A. 


2970a. Voluntary payments under agreement-— 
Employer’s right to examination.|—Where a 
workman & employers come to an agreement 
whereby voluntary payments are in future 

, to be made to the workman, in lieu of pay- 
ments under an order of the ct., the em- 


work of a general character “as far 
as the accident is concerned.’”’ In tho 
remit made by the sheriff-clerk, the 
medical referee was asked to certify 
as to the condition of the workman 
& his fitness for work, & also as to 
whether or to what extent his incapacity 
was due to tho accident :— Held: the 
words ‘‘ as far as the accident is con- 
cerned” in the application war- 
ranted the sheriff-clerk in including in 
the remit the question whether the 
workman’s remaining incapacity was 
due to the accident.—MEECHAN v. 
BAIRD (WILLIAM) & Co., [1932] S. 0. 
468.—SCOT. 


ADDIE & 


Cases 2970a—3025a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


3006. Add. Annotations :-——Consd. Drewitt  v. 
Britannic Assce. (1927), 137 L. T. 611. 
Consd. Kitchen v. Koch & Co. (1980), 23 
B. W. C. C. 349. 


3018. Add. Annolations :—Refd. Drewitt  v. 
Britannic Assce. (1927), 187 L. T. 511]; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 


ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18.—DoOBSON Stream FISHING Co., Lrn. 
v. Lewis (1929), 22 B. W. C. C. 419, C. A. 


2971. Add. Annotation :—As to (3) Refd. Kitchen 
v. Koch & Co. (1930), 23 B. W. C. C. 349. 


2983. Add. Annotation :—Refd. Drewitt  v. 
Britannic Assce. (1927), 1387 L. T. 511. 


2999. Add. Annotations :—Consd. Soyer v. Johnson, ; : F Scie: : ; ‘ 
Matthey (1927), 96 L. J. K. B.1011; Shotts eure eee “igaT) 187 Cn it: 
Iron Co., ltd. v. Fordyce, [1930] A. C, 503. Soyer v. Johnson, Matthey (1927), 96 L. J. 
Apld. Sharrod v. Warwickshire Coal Co. (1929), K. B. 1011. 

22 B.W.C. C, 599. 
3019a. -.J—A french-polisher left his employ- 


2999a. -——-.]—(1) The question whether the facts 
found by an arbitrator constitute reasonable 
cause for the failure of the injured workman 
to give notice of the accident or to claim 
compensation within the statutory period 
is a question of law, & therefore the arbi- 
trator’s decision on the question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.’ employment, injured the 
muscles of his back. Ue immediately 
reported his injury to the proper officer, who, 
thinking the injury trivial, did nut report it 
to headquarters. Resp. continued his work 
as a drawer at full wages, with the exception 
of a fortnight in Sept. 1927, for nearly four 
years, when he became totally incapacitated, 
& he had since been tit for light work only. 
His injury took the form of muscular rheuma- 
tism in the back & attendant sciatica. In 
Oct. 1928, he made a claim for compensation, 
& until that date applits. had nu knowledge 
that he intended to make any claim against 
them. Throughout the whole period he 
suffered considerable pain, which he 
associated with the injury. Tle did not 
intend to claim compensation so long as he 
was able to carn full wages in applts.’ em- 
ployment. The arbitrator found in law that 
resp.’8s failure to claim compensation 
timeously was without reasonable cause & 
refused compensation:—Held: resp. had 
proved that his failure to make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause.—SHoTTs IRON Co., 
Lrp. v. FORDYcE, [1930] A. C. 503; 99 L. J. 
P.C. 101; 143 L. T. 200; 46 T. L. R. 354 ; 
74 So]. Jo. 400; 23 B. W. C. C. 73, H. L.; 
affy., S. C. sub nom. FoRDYCE v. SHOTTS IRON 
Co., Lrp. (1929), 22 B. W. C. C. 91). 

Annotation :~—As to (1) Consd. White v. Leicostershire Colliery | 
& Pipe Co. (1931), 24 B. W._C. C. 128. 4a to (2) Consd. : pain was temporary, & that he would 
Lites t 8. Se OMOEA) RRO A Aaa aU soon recover. The employers appealed :--- 

aces | licid : there was misdirection, & the workman 


ment on-Apr. 10, 1913, on account of inability 
to continue at work. A certifying surgeon 
certified on Oct. 10, 1931, that he was suffer- 
ing from dermatitis produced by dust or 
liquids, but gave no date of disablement. 
Proceedings were begun on Nov. 17, 1931. 
The county ct. judge found that any delay 
in making the claim was due to the conduct 
of the employer, with whom the workman 
had been in constant touch since he left his 
employment, & held that there was therefore 
reasonable cause for such delay. He made 
his award for the workman. The employers 
appealed :—Zeld: there was evidence to 
support the finding & no misdirection. 
Appeal dismissed.---MAYNARD v. BERCOVITCH 
(1932), 25 B. W. C. C. 71, C. A. 


3020. Add. Annotations :—As to (2) Consd. Soyer 
v. Johnson, Matthey (1927), 96 L. J. K. B. 
1011. Refd. Kitchen v. Koch & Co. (1930), 
23 B. W. C. C. 349. 


3025a. .|—A  workinan, who had _ been 
employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through louse sand on Jan. 5, 
1926. He felt pain & reported that he 
thought he had ruptured himself, but he 
continued at work until June 17, 1927, when 
he became very ill after attempting to lift 
a heavy article & went to bed. On the 
following day he was found to have a hernia. 
He made a claim for compensation on 
Aug. 3, 1927, giving the date of the accident 
as Jan. 6, 1926. The employers contended 
that no claim had been made within six 
months of the alleged accident. The county 
ct. judge held that there was reasonable cause 
for failing to make a claim within six months, 
because the workman believed that the 





3005. Add. Annotation :—Consd. Soyer v. Johnson, | had shown no reasonable cause for failing 


Matthey (1927), 96 L. J. K. B. 1011. to make a claim within six months.— 


sidering the injury trivial, bad not 


| his employment to undergo treatment 
repurted it to his superfora, & that 


PART XIV. SECT. 8, SUB-SECT. 1. { for trouble arising from tho injury. 


In Oct. 1928, while still incupacitated, 
sx. Failure of employer to file pre- he m I while still incupacitate 


} Z he made a claim for compensation. 
scribed statement— Effect of.}--BLACK- In addition to the above fucts it was 
BURN wv McINTosH (N. B.), [1927] 1 established that the workman was 
D. L. R. 1084.-—CAN. suffering from muscular rheumatism 
& sciatica, & that these troubles arose 
from the injury in Apr. 1924; that 
ever since the date of the accident the 
workman had associated his trouble 
with the accident; but that he had 
not intended to claim compensation 
80 long as he was able to earn full 
It was also established that, 
imumediately after the accident, tho 


PART XIV. SECT. 8, SUB-SECT. 4.—E. 


3021 iv. -}—In a 1924, a 
collicry drawer injured his back in 
assisting to replace # derailed hutch. 
With the exception of a fortnight in 
Sept. 1927, when he was off work for Wages, 
medical treatinent, he continued at 
his usual oercupation, earning full 
wages, until Mar. 1928, when he left 





the injury, but that the latter, con- 
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workman had notified the fireman of 


prive to Oct. 1928, the emplovers had 
no knowledge, either actual or in puted, 
of any intended claim :—Held: 
although the workinan was throughout 
aware of his injury, the fact that he 
was able to earn full wages in his 
ordinary employment for four years 
after the accident showed that he was 
not unreasonable in assuming that the 
injury was not such as would cause 
him to become incapacitated; &, 
accordingly, that his delay in claiming 
compensation was due to a “ reason- 
able cause.”"—FoRDYCE v. SHOTT’S 
oral Co., Lrp., [1929] S. C. 813.— 


Vol, XXXIV.—Master and Servant. Cases 3025a—3083b. 


BROWN v. AVELING & PorTER, Lip. (1929), 
22 B. W. C. OC. 165, C. A. 


Annotations oy Fold, Halsey v. Erith Oi] Works (1930), 23 
B. W. C. CO. 1. 


: efd. Sharrod v. Warwickshire Coal Co. 
(1929), 22 B. W. C. C. 699: Templeton v. Coupe & Sons, 
Ltd, (1932), 146 L. T. 518. 


3025b. ———.]— A workman, on Jan. 6, 1927, trod 


on a piece of pipe, causing him to fall on his 
right arm. He made no claim until Aug. 
1929. At the hearing he said: ‘I felt sick, 
but could not find the first-aid man. Fourteen 
days after I went to a doctor. I carried on 
with my work; it was difficult & painful. 
... At the time I realised therc was an 
accident. I thought a good deal of the 
injury, but I thought it would work off. 1 
made no claim because I thought it would 
work off & there would be no necessity to 
make a claim. That was why I made no 
claim. I was able to earn my money.” He 
continued working until Nov. 1928, when he 
went off work on account of bursitis until 
Apr. 1929. After Apr. he worked for two 
months, & then, owing to slackness of trade, 
was discharged. In Nov. 1929, a medical 
man reported that from Nov. 1928, to Apr. 
1929, his incapacity was due to the bursitis, 
& in all probability the bursitis dated from 
the fall in Jan. 1927. The county ct. judge 
decided that on those facts he was bound to 
hold that the workman had shown no reason- 
able cause for not making the claim within 
six months of Jan. 6, 1927 :—-Held: there 
was evidence to support the finding & no 
misdirection.—HALSEY v. ERITH 011. WORKS 
(1930), 23 B. W. C. C. 1, ©. A. 


3081a. 


wickshire Coal Co. (1929), 22 B. W. ©. C. 599; 
Shotts Iron Co., Ltd. v. Fordyce, [1930] A. C. 
503. Refd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011; Brown v. Aveling & 
Porter (1929), 22 B. W. C. C. 165. 


8031. Add. Annotation: — Apld. Drewitt v. 


Britannic Assce. (1927), 137 L. T. 511. 


.|—On Apr. 16, 1926, a workman fell 
& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. 84), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion: —Held: the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScruTTON, L.J.).—DREWITr v. BRITANNIC 
ASSURANCE Co., Lp. (1927), 187 L. T. 511; 
20 B. W. C. C. 434, O. A. 





ae aaa: + peel Templeton v. Coupe & Sons, Ltd. (1932), 4ynotations -—Apld. Brown v. Aveling & Porter (1929), 22 
° et . R W 


C.¢. 165. Consd. Shotts Iron Co. Ltd. v. Fordyce, 


3025c. ~.}—On Feb. 20, 1931, the left eye of a {1930} ro ae Refd. Halsey v. Erith Works (1930), 


workman was injured by a chipping from a 
flagstone. Lle gave notice to his employer 
of the accident on Feb. 23, but neither he nor 
his employer considered the injury serious 
as he had frequently got chips in his eye 
Without serious results. Though the eye 
gave trouble he was able to continue his 
work until May when he was discharged 
owing to slackness of work. LHe had been 
advised to go to an eye hospital in Apr., but 
he alleged that it was not until Aug. 20, 1931, 
that he realised that the condition of his 
eye was serious. He made a claim for com- 
Teas on Aug. 29. The employer denied 
iability on the ground that the claim had not 
been made within six months. At the arbn. 
the workman in cross-cxamination said, ‘S At 
the end of June I knew the sight had gone.”’ 
The county ct. judge stated that the work- 
man was entirely honest in giving his 
evidence, although it contained flagrant in- 
consistencies, & he was convinced that the 
man did not realise his condition was serious 
until Aug. 20, 1931. He therefore found that 
there was reasonable cause for failure to make 
the claim within six months as throughout 
that period the injury had honestly been 
treated as a trivial one. The employer 
appealed :-—Held: there was evidence to 
support the finding & no misdirection.--- 
TEMPLETON v. CouPE (EK. & J.) & Sons, Lrp. 
ae es 146 L. T. 618; 25 B. W. C, C. 56, 


3029. Add. Annotation: — Refd. Drewitt v. 


Britannic Asace. (1927), 187 L. T. 611. 


8080. Add. Annotations :—Consd. Sharrod v. War- 


3033. Add. Annotations :—Consd. Holt v. Hobson 


& Sons (1980), 23 B. W. C0. C. 242; Kitchen 
v. Koch & Co., [1931] A. C. 753. 


30383a. Unwillingness to claim compensation. ] 


—SHotTts Iron Co., Lrp. v. ForRDYCE, No. 
2999a, ante. 


80338b. Expectation of compensation without neces- 


sity of making claim.]—In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident :—Held: there was evidence 
to support the findings, & no misdirection. 

here would be reasonable cause for not 
making a claim within six months, if the 
workman could pose that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(Lonp Hanworth, M.R.).—SovER v. JOHN- 
son, MatrHEy & Co. (1927), 96 L. J. K. B. 
1011; 20 B. W. C. O. 504, C. A. 


Cases 3085—3056c. 
8035. Add. Annotations :-—As to (1) Consd. Drewitt 


». Britannic Assce. (1927), 1837 L. T. 611. 
Folld. sates v. Johnson, Matthey (1927), 96 
L. J. K. e 101 1. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. C. C. 599; 
White v. Leicestershire Colliery & Pipe Co. 
(1931), 24 B. W.C.C.128. Consd. Templeton 
2. Coupe & Sons, Ltd. (1932), 146 L. T. 618. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 165 ; Shotts Iron Co. v. Fordyce, 
(1930), A. C. 503. 


3038a. Delay of certifying surgeon.]—KircHEn 


v. Kocu (C.) & Co., No. 3816a, post. 


8088b. Omission of date of disablement in medical 


certificate.|—A miner suffered from nystag- 
mus in 1914 & again in 1919, but after each 
attack resumed his work underground. Ie 
again had to cease work owing to the same 
disease on Dec. 28, 1930. The employer & 
his insurers both knew by Feb. 5, 1931, that 
a claim was being contemplated by the work- 
man for compensation as from this date. 
On Feb. 6 the workman obtained a certificate 
from a certifying surgeon, but it did not give 
any date for the commencement of the dis- 
ablement. The workman filed an applica- 
tion for arbn. based on this certificate, but 
claiming compensation as from Dec. 28, 
1930, for a recurrence of the attack in 1919, 
but when the arbn. came on in Apr. these 
proceedings were abandoned. The workman 
then obtained a fresh certificate in Aug. 1931, 
which gave the commencement of the dis- 
ablement as Dec. 28, 1930. From this the 
employers appealed to the medical referee, 
who gave a certificate In accordance with 
that of the certifying surgeon, but stating 
that the workman was fit for surface work. 
Proceedings on the basis of these certificates 
were commenced on Oct. 19, 1931. At the 
arbn. the employers contended that the claim 
was out of time as it had not been made 
within six months from Dec. 28, 1930, & 
there was no reasonable cause for the delay. 
The county ct. judge made his award in 
favour of the workman, & ordered that the 
partial incapacity should be treated as total 
under the 1931 Act. The employers 
appealed :—Held: (1) on the evidence the 
workman had always intended to claim as 
from Dec. 28, 1930, to the knowledge of all 
parties. In view of this & that the certi- 
fying surgeon had omitted to fill in the date 
of disablement in the Feb. certificate, there 
was reasonable cause for the delay in making 
the claim; (2) though the medical referee 
had certified only partial incapacity, the 
judge was at liberty on the evidence to make 
his award on the basis of total incapacity 
under sect. 9 (4) as amended by 1931 Act. 
Appeal _dismissed.— WILLIAMS v. NEW 
British RHONDDA COLLIERY Co., Lrp. (1932), 
25 B. W. C. C. 75, C. A. 


3047. Add. 


3056a. 


3056b. 


3056c. 


ENGLISH AND EimprreE Digest SUPPLEMENT. 
8044. Add. Annotation :—Apld. Delahunt v. Moody 


(1927), 21 B. W. C. CO. 588. 


3045. Add. Annotation :—Apld. Delahunt v. Moody 


(1927), 21 B. W. C. C. 588. 

Annotations :-—Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676; R.v. Webster, Hz p. Marshall 
(19381), 95 J. P. 226. 


8055. Add. Annotation :—Apld. Pullen v. Enthoven 


(1927), 20 B. W. C. C. 248. 

.|—Appct. was in receipt of a weekly 
payment on account of injuries rcceived in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the mah 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award :—Held: (1) 
compensation was not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referee was sufficient & con- 
clusive.—-PULLEN v. ENTHOVEN & SON (1927), 
20 B. W. C. C. 248, C. A. 

.]|—In a reference to a medical referee 
made under Workmen’s Compensation Act, 
1925 (c. 84), 8. 19 (2), the medica] referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties huving 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction :—-Held: the certificate being 
ambiguous was not conclusive, & the parties 
‘having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it.—AUSTIN 
v. PARTINGTON STEEL & Iron Co., Lip. 
(1928), 21 B. W. C. 0. 1, C. A. 

.|—A stoneman in a colliery was 
certified by a medical referee to be suffering 
from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 











PART XIV. SECT. 9, SUB-SECT. 1. 


{ i. ~The Workimen’s Com- 
pensation Board has no jurisdiction 
over rights of action or proceedings 
in the Exchequer Ct. in Admity.— 
DAGELAND v. S.S. CATALA, [1927] 4 
dD. L. rh. 426; [19297] 3 W. W. RR. 97; 
38 B.C. R. 440.—CAN, 


sa. Control of Board—By caurt.}--- 
On construction of Workmen’s Com. 
ensation Act (Accident Fund), 
i. Ss. A., 1922, Cc. 177, 8. 13 <—Tield : 
the jurisdiction of the ct. to interfere 





with acts of the board is excluded only 
with respect to acta within the juris- 
diction of the board, & the board’s 
jurisdiction is limited to ‘‘ matters 
arising under this Act,” & ite regula- 
tions are to be for the purpose of 
“carrying out the provisions of this 
Act.”” Therefore where a regulation 
of the board goes beyond the authorit 

which the Act confers on the board, 
the ct. can declare it, & an assessment 
based thereon, wnauthorised & invalid. 
—Ilht. ex rel. DAVIES v, F. W. McDovo- 
GALT. CONSTRUCTION Co., LTD. (Alta.), 


44 


(1929) 3 W. W. R. 650; [1930] 1 
eo R. 621; 24 Alta. L. R. 338.— 


PART XIV. SECT. 9, SUB-SECT. 3. 


38044 i. Position of judge—Sits as 
es appt ae 
o Ete ; Suosequen oceeatings, 

28 B, W. C. C. $39, P. O—_iR. 


PART XIV. SECT. 9, SUB-SECT. 5. 


3058 XV. necocaermacteersy | }-M‘CREADIE v. 
DOULTON & Co., [1928]8. 0, 29.—SCOT. 


Vol. XXXIV.—Master and Servant. Cases 3056c—3061a. 


tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.—TAYLDER v. LAMBTON, HET- 
TON & JorcHy OOLLIERIES, Lrp. (1928), 21 
B. W.C. C. 115, C. A. 


3056d. ——— As to possibility of recurrence.]—-A 
medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of & in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), 5. 19, after giving two certificates 
of partial recovery, certified that in his 
opinion the workman had _ completely 
recovered from the accident & was fit for 
his ordinary work :—Held: the medical 
referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of incapacity :—Held: it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
tIninute, & that the only course open to the 
arbitrator was to end the compensation.— 
Witsons & CLYDE CoAL Co. v. Burrows, 
[1929] A. C. 651; 98 L. J. P. C. 151; 141 
L. T. 594; 45 T. L. R. 615; 22 B. W.C. C. 
430, H. L. 

an aeon :~Consd. Connor v. Cadzow Coal Co., [1932] 
3057a. What amounts to ambiguity.|— 

Evans (RicHarp) & Co., Lrp. v. GIBIE, 

No. 3541a, post. 


8057b. ~———.]—-AUSTIN v. PARTINGTON STEEL 
& IRON Co., Lrp., No. 3056b, ante. 


3057e. ‘What amounts to.]|—A medical referee 
certified that a workman was fit for work 
as a stevedore, or at any other form of 
unskilled Jabour, but that occasionally in 
actions where a particularly strong grip 
was hecessary he would be working at a small 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 
the workman :—Held: the certificate was 
unambiguous & there was no misdirection.— 
MONTGOMERY v. GENERAL STEAM NAVIGA- 





3058a. 


3061a. 


TION Co., Lp. (1929), 22 B. W. C. OC. 48, 


C. 








No injustice caused.}—The 
registrar of a county ct. made an order under 
1925 Act, s. 19 (2), referring a dispute to a 
medical referee. The application to the 
registrar had been made by the employers 
ex parte without notice to the workman 
contrary to the provisions of Workmen’s 
Compensation Rules, r. 57 (2). On appeal, 
all parties being then before him, the judge 
confirmed the order & dismissed the appeal 
on the grounds that the merits of this case 
required a reference to the medical referee 
& no injustice had been caused by the failure 
to comply with the tules :—Held: the judge 
had power, under County Ct. Rules, Ord. 54, 
r. 24, to deal with the matter in this way. 
Appeal dismissed.—RIxXoN v. ASHFORD 
HosritaL TRUSTEES (1931), 24 B. W. C. C. 
518, C. A. 





8059. Add. Annotations :—Consd. Somerville v. 


Barclay Curle (1925), 19 B. W. C. C. 536; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 BB. W. C. C. 604. Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B. W. C. C. 671; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484; Dugdale v. Johnson & 
Phillips, Ltd. (1931), 24 B. W. C. C. 502. 


3061. Add. Annotations :—Refd. J.ewis v. Tredegar 


Tron & Coal Co. (1929), 22 B. W. C. C. 268 ; 
Hands v. Great Western Colliery Co. (1930), 
23 B. W. C. C. 477. 


——.J—A. miner was certified in 
Dec. 1925, as suffering from  miner’s 
nystagmus, & was paid compensation. In 
Aug. 1926, the employers stopped com- 
pensation after serving notice under Work- 
men’s Compensation Act, 1925 (c. 84), s. 12, 
on the ground that the workman no longer 





suffered from the disease. A counter-notice 


having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in Jan. 1929, evidence was tendered that 
nystagmus had once more become active, 
but the employers raiscd the preliminary 
objection that the medical referee’s certificate 
was conclusive against the workman, & 
destroyed the elfect of the certifying surgeon's 
certificate of Dec. 1925. The county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
The workman appealed :—Held: the certifi- 
cate of a medical referee being only con- 
clusive as to the matters therein certified, 
& miner’s nystagmus being a recurrent 
disease, the certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, & it was for the county ct. Judge 
to decide whether there had been in fact any 


3057 i. Ambiguous reporl-—Duty of «groement recorded, the arbitrator, Held; the arbitrator was not entitled 
judge to ‘clear.}—Employers, who had on the application of the employers, on tho evidence before him, to suspend 


been paying compensation to a made a remit. Ps 
Jabourer in respect of an injury to bis On Feb. 2, 1928, 


& medical referee. compensation as from Apr. 5, 1927, &, 
the refervo reported in view of the circumstances disclosed, 


eye, served upon him a medical cortifi- 
cate to the effect that he had recovered ; 
&, no counter-certificate having been 
received from him, they stopped pay- 
ment of compensation on Apr. 5, 1927. 
In a subsequent apploation by the 
workman to have a memorandum of 


that the workman’s condition was such 
that he was nol “ at present ’’ debarred 
from doing labouring work. The 
arbitrator granted warrant to record 
the memorandum, but suspended com- 
pensation as from Apr. 5, 1927, until 
the further ordors of the Ct.: 


45 


emery 
) 


the capacity of the workman as 
between Apr. 5, 1927, & Feb. 2, 1928, 
should be inquired into b the 
arbitrator rather than by a further 
remit to the medical referec.—M'LEL- 
LAN ¥. THORBURN & Son, [1929] 8. C. 


Cases 8061a—-3008a. ENGLISH AND Empire Diaest SUPPLEMENT. 


recrudescence of the original disease.— 
LEWIS v. TREDEGAR IRON & CoaL Co. (1929), 

22 B. W. C. C. 268, C. A. 
3 -—Ap rvd. Edwards v. Penrhiceiber Navigation 
Colliery Co. (1931), 24 B. W. C. C. 117. . Handa v. 

Great Western Colliery Co. (1930), 23 B. W. C. GC. 477. 

3068. Add. Annotation :—Distd. Parker v. London 
ae Co. & Forders (1927), 20 B. W. C. C. 


3074. Add. Annotation :—Folld. Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410. 


8078. Add. Annotation :—Folld. Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C, 410. 


3076a. -}--A stevedore earning 65s. a 
week injured his knee on Mar. 14, 1928, & 
remained totally incapacitated until Mar. 16, 
1929. He was then given light work, but 
left it on Aug. 1, 1929, stating that he was 
once more totally incapacitated. Corre- 
spondence followed between the representa- 
tives of the workman & the representatives 
of the employer ; in the course of this corre- 
spondence the latter repudiated the sugges- 
tion that the workman was totally incapaci- 
tated but eventually agreed to pay certain 
sums to the workman as compensation, 
partly in the form of a lump sum for arrears 
& partly in the form of weekly payments 
for the future. In accordance with this 
agreernent the workman on Jan. 21, 1930, 
ee a receipt agreeing to accept the sum, 
‘being weekly compensation at the rate of 
£1 a week from Aug. 1, 1929, to Jan. 23, 
1930.” The wording of the receipt con- 
tinued: ‘‘ This weekly payment is to be 
continued during my partial disablement 
resulting from the accident in accordance 
with the provisions of the (Workmen's Com- 
pensation) Act, the amount of any payrnent 
due during decreased partial disablement to 
be settled bereafter.’’ Weekly payments of 
£1 were paid to the workman under this 
agreement. On Nov. 5, 1930, the workman 
filed an original request: for arbn. asking for 
compensation on the basis of total incapacity 
at 30s. a week from Aug. 1, 1929. and claiming 
the difference. The county ct. judge found 
that a binding agreement had been made 
between the parties as to the amount pay- 
able for partial incapacity, but on a finding 
that the workman was in fact totally in- 
capacitated, he held that, though there had 
been no change in the workman’s physical 
condition since Aug. 1, 1929, he could make 
an award for 30s. a week on the basis of total 
incapacity from that date, as the agreement 
did not purport to deal with anything but 
partial incapacity. On appeal by the em- 
ployer the Ct. of Appeal held that the agree- 
ment dealt with the question of the extent 
of the incapacity as well as with the rate of 
compensation, & the judge could not dis- 
regard the agreement that the man was in 
fact. only partially incapacitated, which was 
binding. They allowed the appeal & set the 
award aside with costs. The workman 
appealed to the Llouse of Lords :—Held: the 
ayreement precluded the workman from 
claiming compensation on the basis of total 
meapacity between Aug. 1, 1929, & Jan. 2%, 
1930, but it- did not preclude him from 
applying for a review of the weekly payments 
paid under the agreement for any period 
subsequent to Jan. 23, 1930, on proof of 
“ Change of- circumstances or knowledge ” 








justifying such a review. The proceedings 
brought by the workman in the county ct. 
were misconceived & should have been by 
way of review & not by way of original 
arbn. Appeal dismissed with costs to 
applt. Declaration that order of Ct. of 
Appeal setting aside award to be without 
prejudice to right of workman to apply for 
review of weekly payments made after 
Jan. 23, 1930.—SmiraH v. UNION CASTLH 
STEAMSHIP Co., Lrp. (1932), 25 B. W. C. C. 
176, H. L. 

3081. Add. Annotations :—As to (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118; Tempus Shipping Co. v. 
Trott (1929), 141 L. T. 19. Extd. Hayter v. 
Southern Ly. Co. (1930), 100 L. J. K. B. 378 ; 
Winfield v. London, Midland & Scottish 
Railway (1931), 24 B. W. C, C. 158. Refd. 
Robinson v. Vickers-Armstrong (1929), 22 
B. W. ©. C. 171; Ruddy v. L. M. & S. Ry. 
(1929), 22 B. W. CG. C. 188; Mockbill v. 
Homer City S.S. Owners (1929), 22 B. W. 
C. C. 260; Evans v. El Uruguayo SS. 
Owners, Barlow v. Pacific Steam Navigation 
Co. (1930), 23 B. W. C. C. 383; Fairfield 
Shipbuilding Co. v. Harris (1931), 24 B. W. 
C. C. 110; White v. Winterton Pottery 
(Longton), Ltd., [1932] 2 K. B. 265. As to 
(2) Refd. Lafferty v. Darngavil Coal Co. 
(1926), 20 B. W. C. C. 671. Generally, Refd. 
one v. Singleton (1926), 20 B. W. C. C. 

6. 

3086. Add. Annotation :—Consd. Parker v. London 

ps Co. & Forders (1927), 20 B. W. C. C. 
73. 

8090. Adi. Annotation :—As to (1) Consd. Hayter 
: Southern Ry. Co. (1930), 100 L. J. K. B. 
378. 

3091. Add. Annotations :—As to (1) Folld. Parker 
v. London Brick Co. & Forders (1927), 20 
B. W. C. C. 573. Refd. Cockerline (W. H.) 
& Co. v. I. R. Comyrs. (1980), 16 Tax Cas. 1. 


38096. Add. Annotation :—Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3097. Add. Annotation :—Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W.C. C. 573. 


8098. Add. Annotalion :—Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3098a. ——..|—-An infant workman lost his left 
arm below the elbow asa result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 5, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work a8 a messenger boy on Feb. 11, 1927. 


Vol. XXXIV.—-Master and Servant. 


The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn.:—Held: a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn. proceedings for the judge to 
grant an award in such terms; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the procecdings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work.—PARKER v. LONDON Brick Co. & 
ForDERS, Lrp. (1927), 97 L. J. K. B. 42; 20 
B. W. C. C. 578, 0. A. 


3099. Add. Annotation :—Distd. Parker v. London 
eae Co. & Forders (1927), 20 B. W. C. C 


8100. Add. Annotation :—Folld. Parker v. London 
aur Co. & Forders (1927), 20 B. W. C. C. 

3116. Add. Annotations :---Consd. Hall v. British 
Oi] & Cake Mills (1930), 23 B. W. C. C. 529. 
Refd. Ford v. Wellerman Bros. (1930), 99 
L. J. Kh. B. 600. 


3129a. ——.]—~Deceased, on leaving off work, 
remarked to a fireman that he had been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
suffering from heart & other diseases, «& 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred :—Held: the statement was in- | 
admissible as evidence of an accident, & the | 
| 





finding, being one of fact, & there being no 
niusdirection, could not be disturbed.— JONES 


suffering from pneumaconiosis &/or 


3129b. 


8140a. 


3146a. 


Cases 3098a—3145a. 


v. CorY Brotruers & Co., Lrp. (1926), 20 
B. W. C. C. 251, CO. A. 


; WOLSEY vw. 
BROTHERS, No. 3897, poat. 


PETHICK 


3140. Add. Annotations :—Distd. Rees v. Imperial 


Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 186 L. T. 322. ; 


.j—An infant workman lost a 
little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
& found as a fact that he was not employed 
to touch or handle any machinery :—Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact.—NOMERACSKY v. 
CANTERBURY DRESSING WoRKS (1928), 21 
B. W. C. C. 41, C. A 


-.J—-A workman was certified as suffer- 
ing from dermatitis, & applied for arbn. 
At the hearing in the county ct. it was 
agreed between the parties that the dermatitis 
had come to an end, & the county ct. Judge 
made an award for a lump sum in respect of 
past liability. <A fortnight afte®the making 
of this award the workman obtained a fresh 
certificate which certified that he was again 
disabled by dermatitis, the fresh disablement 
being certified as commencing on a date 
subsequent to the making of the award. The 
workman applied for a new trial on the ground 
that the parties were under a mutual mistake 
of fact when they agreed that the dermatitis 
had come to an end. The county ct. judge 
granted the application. The employer 
appealed :—Held: the county ct. judge had 
power to grant a new trial by virtue of 
rule 29 of Workmen’s Compensation Rules, 
1926, & sect. 98 of County Cts. Act, 1888 
(c. 48), & the order made was within his 
discretion. Appeal dismissed. Leave to 
both parties to raise at new trial all questions 
arising on both certificates.—-NAsH v. NANI 
(1932), 25 B. W. C. C. 68, C. A. 








PART XIV. SECT. 11, SUB-SECT. 6.— 


PART XIV. SECT. 11, SUB-SECT. 1. 


3101 i. Jurisdiction of court af dis- 
trict where accident hanpened —Accident 
in Ireland—-ILimployer resident in Eng- 
land. )—-SCANLON v. HARTLEPOOT, 
SEATONIA S.S. Co., LTp. (No. 1), [1929] 
I; R. 96,.—IR. 


PART XIV. SECT. 11, SUB-SECT. 3. 


sy. Slalement of claim— Action under 
Workmen’s Compensation Act, R. S. S., 
1920 (ec. 210)--—Date of accident.) —Lies 
©. DraAoon, [1927) 3 D, L.-R. 332; 
f1927) 2 W. W. R. 173; 21 Sask. L. HR. 
485.—CAN. 


PART XIV. SECT. 11, SUB-SECT. 5. 


sz. Joint committee—Consideralion of 
extraneous matters on hearing of applica- 
tion-~kffect of.Jj—Workinen’s — Com- 
naation (Broken Hill) Act, Sched., 
art II., provides that awards of com- 
pensation shall be made by the joint 
committee to a mine-worker, whom the 
medical authority has certified to be 


tuberculosis to such a degree that he 
should not be re-engaged. Upon an 
application for compensation by a 
inine-worker, whom the medical 
authority had certified to be suffering 
from pneumacomfosis & tuberculosis 
to the degree mentioned in the schedule, 
the joint committee, refused to make 
an award upon the ground, amongst 
others, that the m{ine-worker had 
reecived compensation in respect of bis 
disablement through lead poisoning 
under Workmen’s Compensation Act, 
1916 :—AHeld: the receipt of com- 
pensation by a mine-worker under 
Vorkmen’s Compensation Act, 1916, 
was a matter outside the ambit of the 
jurisdiction of the joint committee, &, 
the action of the joint committee in 
taking into consideration extraneous 
matters which were outside its juris- 
diction, amounted in law to a failure 
io hear & determine the application, 
& a writ of mandamusr should issue. 
lee ATKINSON, Lr p. Rowe (1928), 28 
S.R.N. 8S. W. 601; 45 N.S. W. WL.N, 
194.—AUS, 


47 


sa. Power to refuse application “* with- 
out prejudice,’’|--Where a circuit ct. 
judge ordered an application to be 
* refused without prejudice ” :—AHeld ; 
the refusal of compensation was final, 
& as the refusal could nut be treated as 
a nullity, nor as a mere adjournment 
of the application, the judge had no 
jurisdiction to entertain a second 
application.—DELAHUNT v. Moopy, 
14928] I. R. 208; cas aay proceed - 
ings, 22 BL W.C. C. 939, P. C.—IR. 

sb. Power tu grant decree for erpensces 
in name of agenl-disburser.\—~ Held: 
although Workmen’s Compensation 
Act, 1925, did not in terms authorise 
the sheriff. sitting as arbitrator, to 
allow deerces for expenses to go out in 
the name of the agent-disburser, such 
& power, not being expressly excluded, 
was to be inferred, there being no 
reason, on grounds of equity or 
expediency, for rofusing to the sheriff, 
ak a statutory arbitrator, a power 
which he possessed in his ordinary 
judicial capacity.— COAKLEY wv. SUM- 
MERLER TRON Co., LTD., [1929] s. C. 
(Ct. of Seas.) 182.—-SCOT. 


Cases 83151—3200a. HENauisH aNnD Empree Diarst SUPPLEMENT. 


8151. ddd. Annotations :—Refd. Delahunt v. 
Moody (1927), 21 B. W. C. C. 588 ; Woodrow 
v. Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 
8161. Add. Annotation :—Consd. Dixon v. Sutton 
ris & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 521. 
3162a, —— }—Where conflicting medical 
evidence was given, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him :—Held: 
the county ct. judge must form his own 
opinion on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand.—Fox 
v. PRICE (1926), 20 B. W. C. C. 160, OC. A. 
Annotations :—Consd. Dixon v. Sutton Pits & Lea Green 
Colliery, Ltd. (1929), 22 B. wae eS Diath. ones & 
Sons, Ltd. v. Moone (1931), 2 W. *o, efd. 
Davis v. London, Midland & dotekion Ry. Gor 119305 23 
B. W. C. C. 368. 
3162b. -.}—A painter’s labourer was 
injured by a ladder falling on his left foot 
was paid compensation for a year. The 
employers applied for the termination or 
diminution of the weekly payments on the 
ground that the incapacity due to the injury 
had ceased. The county ct. judge sat with a 
medical assessor. In his award the county 
ct. judge said: ‘‘ The medical assessor took 
the view, which was upheld by the ct., that, 
although there might still be disability due 
to resp.’s flat feet, this disability was not due 
to the accident, any disability due to that 
having come to an end.” The workman 
appealed on the ground that the decision 
was that of the assessor & not the judge :— 
Held; the county ct. judge had rightly taken 
the burden of the decision on himself & had 
not left it to the medical assessor. Appeal 
dismissed.—_-CoLLEy (B.) & Sons, Lrp. v. 
Moone (1931), 24 B. W. C. C. 429, C. A. 


3165. Add. Annotations :—Apld. Fox v. Price (1926), 
20 B. W. C. C. 160. Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 621. 


3165a. Duty of Judge to deal with questions 
of fact.]|—Held: the county ct. judge had 
not himself dealt with those questions of fact 
with which it was his duty to deal, but bad 
relied on the findings & opinions of the 
medical assessor. ‘The case must go back for 
the judge to find the relevant facts, & give 
his decision.—Dixon v. SuTron HEATH & 
LrA GREEN COLLIERY, Lrp. (1929), 22 B. W. 
C. C. 521, C. A. . 
8165b. a hand- 
cart laden with scaffolding & ladders when 
he slipped & injured his right knee. He 
received compensation for six months. The 
employers then discontinued the weekly pay- 
ment after serving a notice under 1925 Act, 
s. 12. The workman’s application for re- 
sumption of the compensation was resisted 
on the ground that the incapacity, if any, 
was due, not to the accident, but to ulcera- 
tion due to syphilis. The county ct. judge 





r 








PART XIV. iach yl SUB-SECT. 6. 


sc. sie ie oes -On application of 
y.}-——Held : was not for the 


sheriff to determine whether in his 
opinion there was, or would be, a 
conflict in medical testimony, but he 
was bound to summon a medical 
referee, if either party applied for a 


sat with an assessor to whom, after hearing 
the medical evidence, he addressed three 
questions which were stated to counsel & 
were not objected to. On receiving the 
answers of the assessor the county ct. judge 
made his award in favour of the workman. 
The employers appealed :—Heild: the county 
ct. judge had exercised his own judgment on 
the evidence, including the evidence con- 
tained in the answers given by the medical 
assessor.—HAaLL v. British Om & COAKE 
MILLS (1930), 23 B. W. OC. C. 529, C. A. 


$169. Add. Annotalion :—Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100. 


3172a. ——— Pending arbitration—Application for 
leave to issue execution for arrears. |]—LEWIS 
v. DOBSON STEAM F'isHiInG Co., Lrp. (1929), 
73 Sol. Jo. 488. 


3184a, -——.]—A workman, whose right arm was 
injured, was for some time paid compensa- 
tion on the basis of total incapacity. The 
employers then applied for a review on the 
ground that he bad partially recovered. At 
the hearing the workman was not called, 
but the countiy ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was suffering from a 40 per 
cent. incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was either 
an ‘‘ odd lot’’ or came within Workimen’s 
Compensation Act, 1928 (c. 84), 8. 9 (4). 
The workman appealed on the ground that 
no sufficient evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the category of ‘ odd 
lot,” & that, therefore, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 
charged :—Held: taking into consideration 
the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding & no mis- 
direction.—GLADSTONE SPINNING Co. Uv. 
NANGLE (1928), 98 L. J. K. B. 161; 140 
L. T. 171; 21 B. W. C. C. 304, C. A. 


3188. Add. Annotation :—As to (1) Folld. Cauldon 
7 iia v. Johnson (1926), 20 B. W. C. C. 





31 o | OAULDON POTTERIES, 


Lrp. v. JOHNSON, No. 3821a, post. 

8197. Add. Annotation :—Refd. Jones v. Blaenavon 
Co. (1931), 24 B. W. C. ©. 148. 

3199. Add. Annotation :—As to (1) Consd. Gilbert 
vw. Coles (No. 2) (1931), 24 B. W. C. C. 481. 


3200a. -}—A carpenter alleged in his 
application for compensation that he bad 
fractured his skull nine months earlier by 
hitting his head against a tie-pole & then 
tumbling on to a concrete floor. The count 
ct. judge found that he had failed to establis 
the occurrence of any such accident, but 
allowed him to amend his a application “by 
alleging in the alternative that the fracture 








medical referee on the ground that 
there was, or Bde be, such a Con- 
flict. —-CocHRA BarIrnD (WILLIAM) 
& Co., [1930] S. gC. '640.— SCOT. 


48 


Vol. XXXIV.—Master and Servant. Cases 3200a—3230. 


was due to hitting his head against the 
concrete floor. The county ct. judge again 
found against the workman, but in the course 
of his award said: ‘“I adopt Lorp Sat- 
VHSEN’S reasoning in Wright and Greig v. 
M‘Hendry (1918), 11 B. W. C. C. 402,” & 
quoted a passage dealing with various possible 
causes for the falling down of workmen, 
some being causes arising out of the employ- 
ment & some not. He also stated a sum 
to which the workman would be entitled if 
in law there had been an accident. The 
workman appealed :—Held: the county ct. 
judge, by the form in which he had given his 
reasons, had introduced a doubt into the 
award, & as it was possible that he might 
have held that there was some special risk 
incidental to the employment, the case must 
go back for re-hearing.—-EVANs v. BIERRUM 
& PARTNERS (1930), 23 B. W. C. C. 131, C. A. 


8208. Add. Annotation :—Distd. Parker v. London 
a Oo. & Forders (1927), 20 B. W. ©. O. 

8224. Add. Annotations :—Consd. Evans v. Ebbw 
Vale Steel Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Williams v. Watson (H. J. 
& S. A.) (1930), 23 B. W. C. C. 151. 


3226a. —---.]—Where a workman injured his left 
hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any :—Held: 
the evidence supported the findings, & there 
was no misdirection. —WAGSTAFF v. GUTTA 
PERCHA Co. (1927), 20 B. W. C. C. 430, C. A. 


3226b. -~---~.]—A workman earned £9 9s. a week as 
a stone contractor under a contract at a fixed 
price, upon which he himself worked, & also 
employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.—JONES v. GARFORTH COL- 
a eas Lrp. (1926), 20 B. W. C. ©. 109, 
Annotation -—Refd. Dodd v. Oceanic Steam Navigation Co. 
(1928), 21 B. W. C. C. 118. 
3226c. —-—.]—-In July a scaman caught his left 
hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation until Dec. Jie claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers :— 
Held: there was abundant evidence to sup- 
port the award.——-BaRRY v. PORTHLEVEN 
Sure OwNeEns (1928), 21 B. W. C. C. 219, C. A. 


8226d. —-—-.]—-A timber-feller was injured while 
felling trees by reason of a chip flying into 
his right eye. After six weeks his panel 


doctor certified that he was fit to resume his 
ordinary work. He resumed work, but with 
some assistance. The workman claimed 
compensation, alleging permanent partial 
incapacity. At the hearing the panel doctor 
who had granted the certificate gave evidence 
to the effect that the workman’s right eye 
had lost 50 per cent. of its visual power. 
The county ct. judge found that there was a 
difference of 2s. between the pre-accident & 
post-accident earnings, & made his award 
for the workman for ls. a week. The em- 
ployer appealed :—Held : there was evidence 
to support the finding & no misdirection. 
Appeal dismissed.—ROBERTS v. GREGSON 
(1931), 24 B. W. C. C. 155, C. A. 


3227a. -.|—A workman suffered an injury to 


his finger by an accident arising out of & in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid. but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only :— 
Held: there was no evidence to support the 
finding, & the case must be remitted for 
compensation to be assessed.—BUCK v. 
DENNING (1926), 19 B. W. C. C. 388, C. A. 


3228. Add. Annotations :—As to (2) Consd. Wil- 


liams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 189 L. T. 647; Tannoch v. 
Brownieside Coal Co., [1929] A. ©. 642. 
Apid. Stevens v. Birmingham Corpn. (1929), 
22 B. W.C. C. 311; Birch Bros., Lid. v. Brown, 
[1930] 2 K. B. 255. Consd. Birch Bros., Ltd. 
v. Brown, [1931] A. C. 605. Extd. Bywater 
v. Sothert & Pitt (1932), 174 L. T. Jo. 121. 
Consd. Byrne v. Evans Lifts, Ltd. (1932), 25 
B. W. C. C. 41. Refd. Broughton v. London 
& North Eastern Ry. Co., [1930] 1 K. B. 578 ; 
The Croxteth Hall, The Celtic, [1930] P. 197 ; 
Karl v. Thomas W. Ward, Ltd. (1980), 143 
L. T. 745 ; Mothersdale v. Cleveland Bridge & 
Engineering Co. (1930), 99 L. J. K. B. 261 ; 
West Leigh Colliery Co. v. McNeil (1929), 
22 B. W.C. C. 541; Jensen v. Jones (R. E.), 
Ltd. (1930), 23 B. W. C. C. 518. Generally, 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664. 


3230. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 


PART XIV. SECT. 12, SUB-SECT. 1. conditions, he was unable to do so. pensation as from Sept. 13, 1926 :— 


ert TO ae  cmmanhaneate ond — 


v 


If he had obtained light work the effects Held: the continuance of incapacity, 


$215 i. -] OORE ; : ; 
’ f his jnjury would have worn off, & not being due to any unreasonable 
SCOR [1929] S.C. (Ct. of Seas.) 607.— ie oukt lave recovered full capacity conduct on the workman’s part or to 


by Sept. 13, 1926. 


Owing, however, the intervention of any new cause 


to his failure to obtain Ught work he apart from economic circumstances, 
PART XIV. SECT. 12, SUB-SECT. 3. Tie tit oactinily incapacitated at the was still attributable to the original 
3228 iti, -——.]—--A workman was latter date. Apart from this failure accident; &, Socordinely: that the 


awarded compensation in respect of to obtain work, bis condition was not arbitrator was not enti 


ed to suspend 


total incapacity in Feb. 1925. On duo to any failure on his part to take payment of compensation.— KENNEDY 


May 13, 1926, ho became fit for light reasonable measures to 
work. He made efforts to obtain such recovery of Capedtty: 


work, but, owing to abnormal econoniio having suspen 


romote the v. SHotTs [Ron Co., [1929] S. C. (Ct. 


The arbitrator of Sess.) 29.—SCOT. 
ed payment of com- 
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Cases 3230—3241. 


3281a. 


3231b. 


8231ic. 


obtained work with the same employers 
as &@ pump engineman at wages higher 
than he had earned as a drawer, & 
compensation was suspended by agree- 


96 L. J. K. B. 664; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 255. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 189 L. T. 647; White 
v. London & North-Eastern hy. Co., [1931] 
A. ©. 52. 

-.+-A miner working at the face had 
his right hand crushed in June, 1905. ‘As a 
result, in May, 1912, the middle finger of 
that hand was amputated & he returned to 
work on the surface as a trimmer. His 
earnings as a trimmer exceeded his pre- 
accident earnings, & his compensation was 
therefore reduced to a penny a week. In 
Jan. 1929, the pit was closed down. The 
workman was unable to obtain work & 
applied for compensation. The employers 
contended that the workman was fully able 
to work, & that his inability to obtain work 
was due to labour conditions. The county 
ct. judge made an award for 2s. 2d. a week. 
The employers appealed :—Held: there was 
evidence of partial incapacity & no mis- 
direction.— Woopcock v. TYDESLEY COAL 
Co. (1929), 22 B. W. C. C. 502, C. A. 


-.}—A workman employed as a wheel- 
wright & van driver met with an accident 
arising out of & in the course of his employ- 
ment, which necessitated the removal of his 
left eye. After a period of total incapacity 
he resumed his work as a wheelwright, but 
was unable to drive a van, & he was ulti- 
mately discharged for business reasons. In 
respect of his injury he obtained an award of 
compensation, first, for partial incapacity, 
&, afterwards, on his application for a review 
in consequence of his inability to get work 
owing to his obvious disfigurement, for total 
incapacity. After he had become nearly 
blind owing to cataract in his right eye, the 
employers’ insurance co. offered him employ- 
ment as a cleaner in their office at a wage 
which was double the market rate of wages 
for that work, but the workman refused this 
offer by reason of his infirmity. Upon an 
application by the employers for a review 
terminating or reducing the compensation, 
the county ct. judge found that the offer of 
the insurance co. was a genuine offer & | 
reduced the cornpensation to half the differ- | 
ence between the workman’s pre-accident | 
wages & the wages offered him by the | 
insurance co. :—Held: there was no evidence | 
on which the county ct. judge could properly 
find that the workman’s proved inability to | 
earn wages by reason of the loss of his left 
eye had ceased to exist, inasmuch as the 
offer of the insurance co., in the circum- 
stances in which it was made, had no evi- 
dential value as a test of the man’s earning 
capacity in the open market.—-BIRCH BRos., 
Lrp. v. Brown, [1931] A. C. 605; 100 L. J. 
K. B. 651; 145 L. T. 398; 47 T. L. R. 495; 
75 Sol. Jo. 488; 24 B. W. C. C. 255, H. L. 
-|—BYWATER v. SotuerRtT & PiTr 
(1932), 174 L. T. Jo. 121, C. A. 








PART XIV. SECT. 12, SUB-SECT. 4. ment. The pit in 

3235 i. Whether incanacity within 
the Acts --Slackness of work.}—A work- 
man, einployed as a drawer in a mine, 
who had been Injured, was paid com- 
pensation first as for total, 


later ag 
partial, incapacity. He then 


to find work owin 


8235a. 


~~. 


3239a. 





which he was 
employed as a pump 
baving been closed, the workinan was 
thrown out of employment, 
unfit, owing to his injury, for his 
former work as a drawer, but he was 
fit for various jobs, including that of 
pump engineman, at which he.could 
carn his former wage. He was unable 
to the state of the 
coal mining industry & not owlng to 
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8282. Add. Annotations :—-Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
O. ©. 454; Bevan v. Nixon’s Navigation Oo. 
(1928), 189 L. T, 647. 


8288. Add. Annotation: — Refd. Broughton v. 


London & North-Eastern Ry. Co., [1930] 1 
K. B. 578. 

.|—The amount of the average 
weekly earnings of a workman before accident 
was 50s. After the accident he returned to 
lighter work, but was paid at exactly the 
same rate as before the accident. He, how- 
ever, only earned an average weekly amount 
of 37s. 8d., owing to slackness of trade. He 
brought a claim for compensation at the rate 
of 6s. 2d. a week. being one-half the difference 
between his pre-accident & post-accident 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of earning capacity 
due to the accident since the return to work. 
The workman appealed :—Held: the loss 
of earnings after the accident being entirely 
due to labour conditions & not to the fact 
that the workman was injured, the decision 
of the county ct. judge was right.—LYon v. 
TAYLOR Bros. (1928), 21 B. W. C. C. 415, 
C.A 








sai hairs :—Distd. White r. London & North-Kastern 
Cel 
3238. Add. Annotation :—As to (1) Refd. Lewis 


. Co., [1931] A. C. 52. Refd. The Croxteth Hall, The 
tic, [1930] P. 197. 


v. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 


3239. Add. Citations :—96 L. J. K. B. 295; 136 


L. T. 427; 19 B. W. CG. C. 475. 

Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Orawshay (1927), 96 
L. J. K. B. 664. 

——-.]—A miner who, in Apr. 1926, 
had the symptoms of nystagmus,-on Apr. 30 
went on strike until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled by the disease as from June 14. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at work 
owing to the strike, & refused compensation : 
—Held: if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
he might also have been prevented from 
earning money by some other cause.— 
WILLIAMS v. CWMAMAN OOAL Oo., LTD. 
(1927), 20 B. W. ©. C. 476, C. A. 





3240. Add. Annotation :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
961. J. K. B. 664. 


$241. Add. Annotation :—Refd. Lewis v. Guest, 


his injury. The arbitrator having 
ended compensation in the meantime 
as at the date when the workman 
He was obtained work as a pump engine- 
man :—Held: as the workman was 
fit for work at which he could carn 
as high wages as be had earned as @ 
drawer, he was not entitled to com- 
pensation.--INVERARITY v. EDINBURGH 
CoLLigRrEes, Lrp., [1929] S. C. (Ct. of 
Sess.) 338.— SCOT. 


engineman 
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Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. 


3243a. Cesser of work obtained in lieu of 
compensation.|—-When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the Jabour 
market & would have resulted in his being 
unemployed in any event.—LEwIs v. GUEST, 
KEEN & NETTLEFOLDS, LTp., WATKINS Uv. 
SAME, TUCKER v. SAME, INGRAM v. CRAWSHAY 
BROTHERS, [1928] 1 K. B. 20; 96 L. J. K. B. 
664 ; 187 L. T. 386 ; 43 T. L. R. 436; 71 Sol. 
Jo. 888; 20 B. W. C. C. 359, C. A. 
Annotations :— Apld, Williams v. Cwmaman Coal Co. (1927). 
0 B. W. C. 476; Lyon v. Taylor Bros. (1928), 2 
B. W. C. oe 15. Refd. Cushion’ v. Tredegar Iron & 
Coal Co. (1927), 20 B. W. a C. 454; Kevan v. Nixon’s 
Navigation Co. (1928) ee T. 647; Birch Bros., Ltd. » 

Brown, (193%] 2 K. ; we ‘vy. London & North: 
Eastern Ry. Co. (1929), 143 a op 435 ; Williams tv. Watson 
(H. J. & S. A.) (1930), 23 B. W. "CG. CO. 151. 

3243b. -.|—A. coal miner, who had worked 
for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to the state of 
the labour market, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
ground :—Held: the effect of Workmen’s 
Compensation Act, 1923 (c. 43), s. 16, which 
was re-enacted as Workmen’s Compensation 
Act, 1925 (c. 84), 8. 9 (4), was necessarily 
to exclude the idea that the words “ able to 
earn’’ in Workmen’s Compensation Act, 
1906 (c. 58), Sched. J., applied to any cir- 
cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not. find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the state of 
the labour market was expressly excluded by 
the sect., & if. was impossible to say that 
Cardiff Corpn. v. Hall, No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong.—BEVAN v. NIXON’S NAVIGA- 
TION Co., Lrn., [1929] A. C. 44; 189 L. T. 
ee 447. L. R. 805; 21 B. W. C. C. 237, 


Annotations :—-Apld. Lyon v. Taylor Bros. (1928), 21 B. W. 

Cc. Cc. ae Expld. Tannoch v. Brownieside Coal Co., 
{1929] A. C. 842. Distd. Evans vr. Ebbw Vale Steel, Iron 
& Coal Co. "(1929), v2 B. W. CO. CG. 274. Consd. Statham 
v. Oxcroft Colliery Co. (1929), 22 B. W. GC. CG. 330; 
Mothersdale v. Cleveland ria e & Engineering Co. (1930), 
99 L. J. K. i ase Vhite v. London & North- 
Fastern Ry. (1931) A. C. ae Apld. Woodcock tr. 
Tydedley Goal Go. (1929), 22 B. W. CG. C. poy. Refd. 
Gladstone Smnnng Co. v. Nangle (1928), 98 L. J. K. B. 
161; Wemyss Coal Co. v. Walker (1929), 22 B. W. CG. C. 
366; Birch Bros,, Ltd. v. Brown, 11930) rf Pn ue 255; 


Broughton v. London North-Eastern [1930] 1 
~B. ob The Croxteth Hall, ie Get, “1 T930} P. 197. 
Refd. Williains v. Watson (H. J. S. A.) (1930), 23 
B. W. O. C. 151. 
8243c. ——.]—Applt., who was totally incapaci- 
tated by an injury by accident arising out 


of & in the course of his employment by 
resps. whilst working as a fitter in the erecting 
department of their works, on becoming fit 


3247a. 


3251a. —— 


$264. Add. Annotation :—-Consd. 


Cases 3241—3264. 


for light work, was employed by resps. in the 
gauge de artment of their works. A claim 
by him for compensation in respect of the 
difference between his pre-accident earnings 
& his present earnings was opposed by resps. 
on the ground that the full week’s work in 
that department was five & a half days, but 
that owing to trade conditions the department 
was only working five days, & that, if applt. 
had worked a full week, as he was physically 
capable of doing, his earnings would have 
exceeded his pre-accident earnings. The 
arbitrator awarded compensation :—Held : 
on the facts, resps. had failed to prove that a 
normal week’s work in the gauge department 
was more than five days & that the award 
was rightly made. 

The question whether, where a partially 
disabled workman is actually earning wages, 
the compensation to which he is entitled is 
to be assessed by reference to the normal 
earnings under normal market conditions in 
that employment or by reference to his 
actual earnings in the conditions prevailing 
at the time was left open by the House. 

Semble: it does not necessarily follow from 
Bevan v. Nixon’s Navigation Co., No. 3243b, 
where a man is actually earning wages in a 
suitable employment & the wages which he is 
receiving are the wages usually paid at the 
time in that employment, that the arbitrator 
is bound to assess his compensation on the 
basis of what he would have been earning if 
the conditions of employment in that occupa- 
tion had been more prosperous.—WHITE v. 
LONDON & NortTH EASTERN Ity. Co., [1931] 
A.C. 52; 99 L. J. K. B. 633 ; 144 1. Teds 
46 T. L. R. 648; 23 B. W. C. C. 330, H. L. 


.]—A blacksinith was injured while at 
work by a splinter of iron entering an eye, 
& impairing its vision by one-half. He 
returned to work for a short period, but did 
not do overtime, & threw up the ‘work on 
the ground that it was unsuitable. He was 
nervous of losing the sight of the other eye. 
The employers called medical evidence that 
he was fully able to do his work. The county 
ct. judge mnmade an award in favour of the 
workman on the basis of partial incapacity. 
The employers appealed :—Held: there was 
evidence to support the finding & no mis- 
direction.—CoLQUITT ¥. Cae STEEL Co., 
Trp. (1928), 21 B. W. C. C. 409, C. A. 


|—A meee lost an eye in 
the course of his employment. He refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.—HODSON v. STAR PAPER MILLS, 
Lrp. (1927), 20 B. W. C. O. 265, C. A. 








3261. Add. Annotation :—Consd. Bevan v. Nixon’s 


Navigation Co. (1928), 1389 L. T. 647. 
Statham v. 
Oxcroft Colliery Co. (1929), 22 B. W. C. C. 
330. 


PART XIV. SECT. 12, SUB-SECT. 5. 


8248 ii. ae it a ppesred 
from the medic vidence that subse- 
quent to an injury 





the workman 


developed a mental condition in which 
he could not bring himself to begin 
work, & did not carry out medical 
advice to do light work of any sort as 
a curative measure :—Held: the find- 
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ing of the arbitrator refusing to award 
compensation should not be disturbed. 
—FORRESTER vt, TORRENSFORD eae 
& GRAVEL Prrs, Lrv., [1928] S 

S. R. 427.—AUS. 


3269a. 








.|—A collier suffered a succession 
of accidents, but was given work with partial 
compensation until, in 1921, he left the 
colliery & became a club steward at higher 
wages. In 1922 he was granted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club steward «& failed at three clubs where 
there were vacancies to obtain the position 
of a club steward. He claimed that he was 
unfit to work as a collier at the coal face, & 
his old employers refused to employ him 
otherwise. He therefore made a claim for 
compensation against his old employers in 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of 7s. 6d. a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
& that the job of a club steward was not a 
well-known branch of the labour market, & 
should therefore be disregarded :—Held: 
there was no evidence on which the county 
ct. judge could find that the work of a club 
steward was exceptional; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted fora rehearing, taking this fact into 
consideration._-STATHAM v. Oxcrorr ColL- 
LIERY Co., LTp. (No. 2) (1929), 22 B. W. C. C. 
380, C. A. 


38269b. —-—— After retirement.J—A workman lost 


the use of an eye by accident & wore a shade 
over it in consequence. Liability being 
admitted he received full compensation until 
he was able to do his ordinary work again. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, & admitted their liability 
to pay compensation ‘‘as & when their 
liability shall arise.” The workman continued 
doing his work without compensation until 
having reached the age of sixty-six he was 
compulsorily retired under his employers’ 
superannuation scheme, but at the same time 
became entitled thereunder to a pension of 
10s. per week. After his retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. He gave 
evidence that he had tried to obtain work 
since his retirement but had failed. The 
county ct. judge held that although the 
workman was physically capable of perform- 
ing his old work with his old employers, his 
age & the loss of the eye prevented him getting 
fresh work in the labour market. Le made 
an award in his favour of 10s. a week. He 
found the workman’s average weekly earn- 
ings before the accident to be £3 6s. & his 
post-accident earnings £2 2s. The first 
figure included payment for overtime & the 
second did not. Iurthermore there had been 
a fall in the rate of wages since the accident. 
The employers appealed on the grounds that 
the workman was not incapacitated, & that, 
if he was, compensation had been calculated 
op the wrong basis, because the judge had not 
taken into consideration the question of over- 
time & fall in the rate of wages :—Held: there 
was evidence on which the county ct. judge 
could find that the workman was partially in- 
capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the high rate of pre-accident 
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wages & overtime. Also the question of 
ension must be considered.—STEVENS v. 
IRMINGHAM CorPpNn, (1929), 22 B. W. C. C. 
311, C. A. 


Annotation :-—Reld. Birch Bros., Ltd. v. Brown, [1931] 
A. C. 605. 


8274a. -.]—A workman, whose left eye 


was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
The particulars referred to in resps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work :—Held: the award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding.—-CUSHION 
v. TREDEGAR Iron & COAL Co., . (1927), 
20 B. W. C. C. 454, C. A. 


32758. -.]— A miner, in 1916, lost his right 


eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in Junc, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man’s 
refusal to do it was reasonable :—Held: the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident.—ASTON CoaL Co., LYb. vw. 
STANCIL (1926), 20 B. W. C. C. 198, C. A. 


8282. Add. Annotation :-—Consd. Evans v. Ebbw 


Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. 


8283. Add. Annotations :-—Refd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
187 L. T. 3886; Birch Bros., Ltd. v. Brown, 
{1930] 2 K. B. 255. 


8283a. Accident to infant-—-Inabllity to do work of 


employer on becoming adult./—-An infant 
employed by a railway co. lost his left foot 
in an accident while at work. He was fitted 
with an artificial foot & given suitable employ- 
ment until he came of age. His employers, 
being then unable to find him work in an 
adult grade, dismissed him. The workman 


Vol. XXXTV.—Master and Servant. Cases 3283a—3288d. 


claimed compensation” as a totally in- 
capacitated adult worker, but the employers 
refused to pay except on the basis of partial 


A.C.1; 101 L. 3. P. C. 59; 146 L. T. 97; 
48 T. L. R. 10; 75 Sol. Jo. 763; 24 B. W. 
O. ©. 396, H. L. 


incapacity. The county ct. judge held that Annotation :—Refd. Penrikyber Navigation Colliery Co., 


the workman was not entitled to be treated 


td. v. Mdwards (1932), 173 I. T. Jo. 261 


as totally ee peciated either as an “odd lot’? 3288b. Application of Workmen’s Compensation 


or under Workmcn’s Compensation Act, 1925 
(c. 84),8. 9 (4). The workman appealed :— 
Held: there was evidence to support the 
finding & no misdirection.—BARNES  v. 


Act, 1931 (c. 18), s. 1—Finding of partial 
incapacity by medical referee.|—WILLIAMS 
v. NEw BRITISH RHONDDA COLLIERY Co., 
Lrp., No. 3038b, ante. 


Lonpon & NortH EASTERN Ry. Co. (1929), 3288¢. ——— Condition for termination on receipt of 


22 B. W. C. C. 205, C. A. 

Annotations :—Refd. Earl v. Thomas W. Ward, Ltd. (1930), 
143 L. T. 745; Williams v. Watson (H. J. & S. A.) (1930), 
23 B. W.C. OC. 151. 

3284. Add. Annotations :—Consd. Hamilton vv. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmis v. Same (1926), 186 L. T. 427; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 6643; Rhodes v. Digby 
Colliery Co., [1927] 1 K. B. 152. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 189 
L. T. 647. Consd. Gladstone Spinning Co. 
v. Nangle (1928), 98 L. J. K. B. 161; Barnes 
v. L. & N. E. Ry. Co. (1929), 22 B. W. C. C. 
205; Evans v. Ebbw Vale Steel, Iron & 
Coal Co.. Ltd. (1929), 22 B. W. C. C. 274. 
Apld. Wemyss Coal Co.. Ltd. v. Walker 
(1929), 22 B. W. C. C. 366. Consd. Earl v. 
Thomas W. Ward, Ltd. (19380), 143 L. T. 


unemployment benefit—Right to compensa- 
tion for period prior to order.}|—(1) The 
proviso to sect. 1 of 1931 Act applies only to 
a period after the date of the order made by 
the county ct. judge, & therefore does not 
prevent full compensation being awarded 
from a date antecedent to the order although 
unemployment benefit may have been paid 
throughout such antecedent period. 

(2) The county ct. judge has a discretion 
under the section to attach such conditions 
to his order as he may think fit with regard 
to the repayment of unemployment benefit 
received prior to the date of the order. 
Appeal dismissed.—GOODMAN v. RUSTON & 
Hornsey, Lrtn., [1932] 2 K. B. 60; 101 
L. J. K. B. 353; 146 L. T. 522; 48 T. L. R. 
319; 25 3B. W.C. C. 98, C. A.; affd. sub nom. 
Rusron & HornssBy, Iurp. v. GOODMAN, 49 
T. L. R. 55; 76 Sol. Jo. 815, H. L 


745. Distd. White v. London & North- Annolation :—Folld. Foster v. Scunthorpe & ‘District Bill- 


Eastern Ry. Co., [1931] A. C. 52. Dbtd. 
Williams v. Watson (H. J. & S. A.), 
(1930), B. W. C. C. 151. Refd. Cushion v. 
Tredegar Jron & Coal Co. (1927), 20 B. W. 
C. C. 454; Tannoch v. Brownieside Coal Co., 
[1929] A. C. 642 ; Statham v. Oxcroft Colliery 
Co. (1929), 22 B. W. C. C. 330; The Croxteth 
Hall, The Celtic, [1930] P. 197; Mothersdale 
v. Cleveland Bridge & Engineering Co. (1930), 
99 L. J. K. B. 261; Birch Bros., Ltd. v. 
Brown, [1931] A. C. 605. 


3286. Add. Annotation :—Refd. Bevan v. Nixon's 
. Navigation Co. (1928), 139 L. T. 647. 


3287. Add. Annotations :—Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 1389 L. TT. 647; 
Hughes v. Pwil-Heli Granite Co. (1929), 22 
B. W. C. C. 637; Willis v. Howie (1931), 24 
B. W. CO. C. 352. 

8288. lor cross-reference after this case read 
“‘ See, now, Workmen’s Compensation Act, 
1981 (c. 18). 

3288a. Application to industrial disease.]|-—Applt., 
who was a miner employed by the resps., was 
disabled by miners’ nystagmus & was paid 
compensation, but ultimatcly the medical 
referee certified under 1925 Act, scct. 19 (3), 
that applit. had recovered & was fit for 
ordinary work. On an application by resps. 
to end the compensation the medical referee 
informed the arbitrator that he did not intend 
to certify that applt. had completely re- 
covered in the sense that he was not more 
susceptible to the disease than before the 
attack :—Held: sect. 9 (4) of the Act applies 
not merely to physical incapacity for work 
but also to cases of industrial disease, &, as 
complete recovery had not been established, 
the arbitrator was not entitled to end the 
compensation as from the date of the certili- 
cate, & applt. must be permitted to go to | 
proof of his averments in opposition to resps.’ | 
claim to have the compensation ended.— 
CONNOR v. Capzow CoaL Co., Lrp., [19382] 
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posting Co. (1932), 101 L. J. K. B. 35 
3288d. 











-|}—A carpenter was 
seriously injured by an accident for which his 
employer admitted liability & paid him full 
compensation. He was subsequently given 
light work, sitting on a bench making boxes, 
the materials being brought to him. It was 
work which had to be done in the normal 
course of the employer’s business, & was done 
satisfactorily. On an application for com- 
pensation he was awarded 48. a week, & 
received this in addition to the wages paid 
to him for the light work. After a year & a 
half he had to be discharged owing to trade 
depression. After his discharge he applied 
for & received unemployment benefit & was 
still receiving it at the date of the hearing of 
an application by him for the review of his - 
weekly payment of 4s. by an increase to 30s. 
At the arbn. the medical evidence was to the 
effect that the workman was in the same 
condition as when he was awarded 4s. a week, 
but he clainied an increase to 30s. a week on 
the ground of total incapacity. The county 
ct. judge found that the workman was as 
capable of ‘doing work as when the award for 
4s. a week was made, but that owing to trade 
conditions he had lost his employment & had 
since drawn, & was still drawing, unemploy- 
ment pay on the ground that he could do the 
work if he could get it. He found he was not 
an “ odd lot,’”’ & further held that the 193] 
Act had rendered it impossible for the work- 
man to obtain an increase, & made his award 
for the employer. The workman appealed : 
---Held : the award was unsatisfactory as it 
might be read as meaning that the receipt 
of unemployment benefit by the workman 
before the date of the hearing had disentitled 
him from claiming full compensation, con- 
trary to the decision in Goodman v. Ruston & 
Hornsby, Lid., No. 3288c, ante.—ROBINSON 
v. ENGLISH STEEL CorpN., Lrp. (1932), 25 
B. W. C. O. 2038, C. A. 


3288e. 


3288¢. 


3288h. —-— 


3288}. 


3289a. 


-.}—The words in proviso (ii) 
to sect. 1 of 1981 Act are words of futurity 
only, & should be incorporated in every order 
made under that Act. Appeal dismissed.— 
Foster v. ScuntuoreeE & District BIL.- 
POSTING Co. (1932), 101 L. J. K. B. 3573; 25 
B. W. 0. C. 111, C. A. 


8288f. ——— What conditions must be imposed-—— 


General rule.}—Sect. 1 of 1931 Act not being 
mandatory, there is no obligation on a 
county ct. judge in making an order under 
that Act to specify any period for, or to 
impose any conditions to, such order, but if 
he does not wish to specify any period or 
conditions, it is wise for him to record that. 
the order is to continue until the weekly 
payment shall be ended, diminished, or 
redeemed in accordance with the Acts, & 
that no conditions are imposed save only the 
condition contained in proviso (ii) to sect. 1, 
the terms of which should be set out. Appeal 
dismissed.—MARSH v. ROBERT PARKER, LTD. 
(1932), 25 B. W. C. C. 197, C. A. 

---- ~ Condition for termination on 
receipt of unemployment benefit. ]—--GOODMAN 
Ve pero & ILoRNssBy, Lrp., No. 3288c, 
ante. 





——.]}—FosTeR v. SCUNTHORRE 
& Disrricr Bitiuposrine Co., No. 3288e, 
ante. 








Condition for repayment of un- 
employment benefit received prior to order. 
Discretion of judge.|—GOODMAN v. RUSTON 
& Hornssy, Il .tp., No. 3288c, ante. 


Unable to find former employment.] 
—A miner who had lost the sight of his 
right eye in an accident recovered sufficiently 
to be fit to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as a miner or quarryman, he 
failed to obtain any. The sheritt-substitute 
found that the workman’s failure to obtain 
employment was mainly a consequence of 
the injury & treated his incapacity as total 
under sect. 9 (4). On appeal to the Iirst 
Division of the Ct. of Session the decision 
of the sheriff-substitute was reversed on the 
ground that sect. 9 (4) did not apply to a 
case where the workman had _ recovered 
sufficiently to be fit for his former employ- 
ment. The workman appealed to the House 
of Lords :--- Held: the words ‘‘ employment 
of a certain kind,” in sect. 9 (4) are applicable 
although the employment which the workman 
is fit for & is attempting to obtain is 
his pre-accident employment.-—TANNOCH Uv. 
BROWNIESIDE COAL Cu., [1929] A. C. 642; 
98 L.J.P.C. 156; 141 L. T. 599; 45 T. L. R. 
ae 73 Sol. Jo. 499; 22 B. W. C. C. 383, 


| 


Annotation :—Refd. 
1931), 24 B. W. C. 


3291a. Charitable employment given by employer.] 


8291b. One 


Cases 8288e—3295. EnauisH anp Empire Digest SUPPLEMENT. 


continued to do the work satisfactorily until 
the general stoppage in 1926. His services 
were then dispensed with, & he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute found 
that the workman was fit only for a special 
& limited class of work which he would have 
no chance of obtaining in the competitive 
labour market, & awarded him compensation 
for total incapacity. On appeal this decision 
was affirmed by the First Division of the Ot. 
of Session. The employers again appealed : 
—Held: there was ample evidence to support 
the finding of the arbitrator.—WeEmMyss 
CoaL Oo., Ln. v. WALKER (1929), 22 B. W. 
Cc. C. 366, H. L. 

eee v. Union Castle Steamship Co. 


—An hotel employee was in 1922 injured by 
an accident which converted him for all 
practical purposes into a one-armed man. 
He received compensation unti] 1926, when, 
as a result of an arbn., the county ct. judge 
made an order that the employers were liable 
to pay him compensation. & that he was at 
liberty to apply tu the ct. ‘‘ should he at any 
time be so advised.” No other award was 
made, as the employers undertook to find 
him employment at 30s. a week. The em- 
ployment found for him was to stand in the 
street holding a sign advertising the hotel. 
In 19380 he was dismissed for pilfering & 
applied to the ct. for compensation by way 
of review. The county ct. judge made an 
award in his favour on the basis of total 
incapacity. The employers appealed :-— 
Held: (1) the award of the county ct. judge 
must have been made on findings that the 
workman was totally incapacitated & that 
the employment found for him by his em- 
ployers was only a charitable employment, 
& there was evidence to support these 
findings; (2) the workman, being found to 
be in the category of ‘ odd lot” labour, the 
fact that he had been dismissed for mis- 
conduct was irrelevant in coming to a decision 
as to whether or not there was incapacity for 
work. Appeal dismissed.—JENSEN v. JONES 
(R. E.), Lyrp. (1930), 23 B. W. C. C. 618, 
C. A. 

hand becoming’ useless.J—As a 
result of an accident a workman lost the 
third finger of his left hand, the second & 
fourth fingers were shrunken, & the thumb 
& first finger became weak, thus making the 
hand practically useless. The county ct. 
judge found that the workman was an ‘‘ odd 
lot,” & also that he should be treated as 


Annotations :—-Consd. Hughes v. Pwll-Heli Granite Co. 
(1929), 22 B. W. C. ©. 637; Mothersdale v. Cleveland 
Bridge & Engineering Co. (1930), 99 L. J. K. B. 261. 
Refd. Birch Bros., Ltd. v. Brown, {1930] 2 K. B. 255; 
Charlton v. Union Custle Line, Ltd. (1930), 143 L. T. 66: 
Williams v. Engicfield Collieries, Ltd. (1929), 22 B. W. 
x PA a Connor v. Cadzow Coal Co., Lid., [1932] 


8290. Add. Annotation :—Consd. Birch Bros., Ld. 
v. Brown, [1931] A. C. 605. 

3290a. -}—In May, 1923, a miner suffered a 
permanent injury by accident to his left 
foot & was paid compensation. In May, 


totally incapacitated under 1926 Act, s. 9 (4). 
The employers appealed :—Held: there was 
evidence to support the findings, & no mis- 
direction. Appeal dismissed. — EVANS vv, 
THOMAS W. WaRD, Lrp. (1930), 23 B. W. 
C. C. 364, C. A. 

Annotation :—Consd. Earl v. Thomas W. Ward, Ltd. (1930) 

23 B.W. C. C. 229. 


3292. Add. Annotation :—Refd. Earl v. Thomas 
W. Ward (1930), 143 L. T. 7465. 

3295. Add. Annotation :—Consd. Lewis v. Guest, 

1924, he was given by his employers light Keen & Nettlefolds, Watkins v. Same, 

employment as a signalman, together with Tucker v. Same, Ingram v. Crawshay (1927), 

compensation for partial incapacity, & he 96 L. J. K. B. 664. 
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8205a. -.|—In 1911, ‘a workman lost his 


right arm as a result of an accident. From 
1913 to 1922 his employers engaged him on 
light work. In 1922 it was agreed that he 
should in the future be paid 7s. 6d. a week 
compensation in respect of the estimated 
difference between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injured. After 1924 
he was given the work of record-keeping. On 
Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1922 agreement. The workman received 
unemployment benefit for the period he was 
unemployed & also the weekly compensa- 
tion of 7s. 6d., & did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. It was agreed that the amount, 
recoverable in these proceedings, if successful, 
was 55s., being two sums of 35s. a week less 
the two payments of 7s. 6d. The arbitra- 
tion was begun in Aug. 1928, & continued 
in Oct. In his evidence the workman said 
that he was “‘ a storekeeper plus messenger,” 
& that he could act as a watchman-gate- 
keeper. At the hearing in Oct. the county 
ct. judge intimated that he was prepared to 
accept the argument put forward on behalf 
of the workman that he was an “ odd lot,’’ 
but again adjourned the case to Feb. 1929, 
for further consideration. In Feb., after 
hearing further argument, the county ct. 
judge found that the workman was partially 
incapacitated, that there were classes of 
employment in which he could earn his 
pre-accident wages, & that 7s. 6d. was 
sufficient. compensation during the two weeks 
In question. The workman appealed :— 
Held: the findings of the county ct. judge 
amounted to a finding of fact that the work- 
man was not an ‘* odd lot,’’ & there was 
evidence to support such a finding & no mis- 
direction.—Evans tv. EBRW VALE STEEL, 
Tron & Coan Co... Lrp. (1929), 22 B. W. 
C. C. 274, C. A. 

----—.]}—A_ partially incapacitated 
workman in receipt of reduced compensation 
was unable to obtain work & claimed com- 
pensation on the basis of tutal incapacity on 
the ground that the injury was responsible 
for the fact that he was now only fit for light 
work, which was in fact unobtainable. The 
county ct. judge found that the workman 
was neither an ‘‘ odd lot” nor within 1925 
Act, s. 9 (4), but tit for light work. He also 
found that his failure to obtain employment 
was due to industrial conditions & not to his 
physical disability, & that the employers 
were right in reducing the compensation. 
The workman appealed :-—I/eld: the find- 
ings of the county ct. judge were the exact 
findings in the case of Cardiff Corpn. v. Hall, 
No. 3284, which was approved in Bevan v. 
Nizon’s Navigation Co., Ltd., No. 3243b, 
& there was no misdirection. Appeal dis- 
missed..— WILLIAMS ¥v. WATSON (H. J. & 
S. A.) (1930), 23 B. W. C. C. 151, C. A. 


.J}-—A wood-working machinist cut his 


hand on a circular saw. He was paid full 
compensation for over two months, but when 
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the cut had healed the compensation was 
stopped & he applied for continuance of the 
compensation. After filing the application 
he obtained a job with fresh employers & 
cut himself again. At the hearing, at which 
it was alleged that the workman was suffering 
from traumatic ncurasthenia, the county ct. 
judge found that he was able to do light 
work on the ground in the open air, but 
away from machinery, if such work could be 
found, but that he was quite unfit to go back 
to his old job. On the ground that there 
was no evidence that there was any light 
work available of that particular limited 
kind, the judge awarded him continuance of 
compensation at the full rate from the date 
when it had been stopped. The employers 
appealed :—-Held : there was no evidence to 
justify an award for payment of compensa- 
tion at the full rate. Appeal allowed. Casc 
remitted.—ATKINS v. SPRECKLEY (CHARLES) 
& Co., Lrp. (1931), 24 B. W. C. C. 59, C. A. 


3299a. ~A workman met with 


an accident arising out of & in the course of 
his employment which resulted in the loss 
of his right arm. He received full com- 
pensation based on total incapacity for some 
time, when it was reduced. wing to failure 
to. obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 
place, the county ct. judge made an award 
based on partial incapacity, holding that the 
failure to obtain work was not ‘‘ wholly or 
mainly ’’ due to the injury, but to the state 
of the labour market :—Held: there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
obtain work was a consequence, wholly or 
mainly, of the injury, & there being no mis- 
direction, the appeal failed.—MOTHERSDALE 
v. CLEVELAND Briper & ENGINEERING Co. 
(1930), 99 I. J. K. B. 261; 142 L. T. 641; 
23 B. W. C. C. 47, C. A. 


—|}—-A workman, in Dee. 1924, 
lost his left eye in an accident, & received 
compensation until he was re-employed at 
full wages at his old work in Mar. 1925. 
In Aug. 1925, he was discharged owing to 
slackness of trade & received unemployment 
benefit for a year. He was unable to give 
any clear evidence of what he had done subse- 
quently, but from Oct. 1928. to June, 1929, 
he was employed by the guardians. From 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. Evidence was 
given that he had applied three or four times 
to his old employers for work, but unsuccess- 
fully, & that he had been unsuccessful in his 
applications for work to two other firms. 
The employers alleged that the only reason 
why they had been unable to re-employ him 
was because he had always applied for work 
at times when there was no work to be had, 
but that there had been work available for 
him in the past, & there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
the other two firms was due two the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain employ- 
ment wholly or mainly in consequence of his 
injury, & made an award in his favour under 
sect. 9 (4) on the basis of total incapacity. 








PART XIV. SECT. aoe SUB-SECT. 9. 


sf. Disfigurement—No evidence of 
difficulty in obtaining employment.j— the ground that 
The employers of @ dock labourer, 
who had lost his left index finger by 


manently disfigured by the loss of his 


The employers apcece on the ground that 
there was no evidence of either partial or 
total incapacity & no evidence to bring 
the case within sect. 9 (4) :—Held: there was 
misdirection & no evidence to support a 
finding of incapacity due to the injury.— 
HuGHES v. PWLL-HELI GRANITE Co., LTp. 
(1929), 22 B. W. C. C. 637, C. A. 


3301a. Ability to do work in ordinary course of 


employer’s business.}—On Jan. 5, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general Jabourer, was injured by an accident 
arising out of & in the course of his employ- 
ment by resps. His left foot & leg thickened 
& swelled, & ever since he has walked with a 
limp with the aid of sticks, & been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favour 
for full compensation on the ground that his 
injuries left his labour as an ‘“ odd lot,’’ but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers & to pay him 
a wage equal to his pre-accident earnings. the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench, & he continued so to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied & injured men, 
was discharged. Since that time he had been 
unable to obtain any work, employers having 
told him they were slack & had nothing to 
suit him. Applts. having refused to pay him 
compensation, he filed a request for arbn. 
& the county ct. judge awarded him full com- 
pensation on the basis of total incapacity on 
the ground that he was the class of man for 
whom employers were called upon to find 
special jobs of light work, & that conse- 
quently his labour was an ‘ odd lot” :— 
Held: the workman being able to do, & 
having done, the job for six years, of cleaning 
valves, a job necessary to be done in the 
ordinary course of business of his employers, 
his labour was not an ‘ odd lot,’”’ that was 
to say, he was not only able to do certain 
very special jobs depending on finding a 
very special employer who either from com- 
passion or because he had a special job was 
able to give him employment, therefore he 
was not totally incapacitated.—EanL v. 
THoMas W. Warp, Lrp. (1980), 143 L. T. 
745; 23 B. W. C. C. 229, C. A. 


3301b. Occasional unemployment.}—A workman 


recovered from an injury by accident suffi- 
ciently to return to his old work though he 
was unable to do all that he could do before 
the accident. After bis return he was 
occasionally without work, owing to slackness 
of trade. While still employed he made a 


udiced by the 
showing that the 
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claim for contpensation. The county ct. 
judge found that he was fit only for light 
work but had failed to obtain employment 
wholly or mainly in consequence of his 
injury, & held that under the 1931 Act his 
incapacity must be treated as total. He 
ordered payment to him by his employer of 
£1 108. a week from the date of his return to 
work, & to continue. The employers ap- 
pealed :—Held: the award could not be 
supported. Appeal allowed. New trial 
ordered in another county ct.—SNAPE v. 
roca nase & Co., Lrp. (1981), 24 B. W.C. C. 


3302. Add. Annotation :—Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 1389 L. T. 647. 


3303. Add. Annotation :—Consd. Birch Bros., Ltd. 
v. Brown, [1931] A. C. 605. 


3305. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v.Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664; Barnes v. L. & N. EB. Ry. Co. 
(1929), 22 B. W. C. C. 205; Evans v. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Cushion v. Tredegar Iron 
& Coal Co. (1927), 20 B. W. C. C. 464. 


3315a. .|—A workman was employed as a 
seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the samc basis, 
but there were no profits. On Nov. 5, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5s., & awarded him 
7s. 6d. a week compensation :—Held : 
(1) there was no evidence that the workman 
suffered any loss of carnings by reason of his 
injury, & no evidence to support the award ; 
(2) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. 
—-McLEOD v. BLACK (1927), 20 B. W. C. C. 
530, 0. A. 


3817. Add. Annotation :—Refd. Byrne v. Evans 
Lifts, Ltd. (1932), 25 B. W. C. C. 41. 

3325. Add. Annotation :—As to (1) Consd. Gardner 
wv. Vickers (1928), 44 T. L. Rt. 568. 


3329. Add. Annotations :—As to (1) Refd. White v. 
London & North-Eastern Ry. Co. (1929), 142 





by the employers, the arbitrator bound to ond compensation. ~M‘Avoy 
refused a motion at their instance 1, CALEDONIA STEVEDORING C@., [1932] 
that he should end compensation, & S.C, 31.—-SCOT. . 

pronounced a sus 


ory oward, OD PART XIV. SECT. 13, SUB-SECT. 1.— 


eet tne oT aiteult for 

tigurement make c or 

hin, to obtain employment. Tho _3339 i. From what sum deducted— 
accident in their employ & been workman tendered no evidence to show Nol from children allowance, |~-Work- 
receiving compensation, obtained a that his prospects of sinploy mene had mvon’s Compensation Act, 1925. enacts 
medical reference as a result of which been arelt i 

the referce reported that the workman —Held: in the absence of evidence made to the workinan before bis death 


had again becoine fit for his ordinary 
work. 1t was, however, not in dis- figurement would make it difficult or but not from the children’s allowance : 
pute that the workman was per- impossible for him to secure employ- -~ Held: such payments fell to be 

ment, the arbitrator was not entitled deducted from the lump sum prior to 
finger. In arbn. procecdings brought to make a suspensory award, but was its aggregation with the children’s 


sfigurement: that weekly payments of compensation 


workman’s dis- shall be deducted from the lump sum, 
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L.'T. 435. Generally, Refd. Gardner v. Vickers 
(1928), 44 T. L. R. 5638. 


83841. Add. Citations :—-[1927] A. C. 126; 96 
L. J. K. B. 284; 136 L. T. 258; 19 B. W. 
C. C. 416. 
Add Annotation :—Refd. Curran v. 
[1928] 2 K. B. 469. 


8354. Add. Annotation :—As to (1) Refd. Nugent 
4 a osendenty Collieries (1929), 141 L. T. 

3355. Add. Annotations :—Consd.Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834; 
Nugent v. Londonderry Collieries (1929), 
141 L. T. 619. 


3357. Add. Annotations :—Consd. Campbell v. Port- 
land Colliery Co. (1926), 19 B. W. C. C. 594; 
Shotts Iron Co. v. Curran, [1929] A. C. 409. 


3359a. -]|—Where a workman who had 
been killed by an accident arising out of & 
in the course of his employment left his 
mother & several brothers & sisters under the 
age of fifteen partially dependent on his 
earnings :—Held: the brothers & sisters 
were entitled to the children’s allowance.—- 
SuHorrs Iron Co. v. CuRRAN, [1929] A. C. 
409; 98 L. J. P. C. 73; 141 L. T. 65; 45 
T. L.T. 251; 22 B. W.C.C.1, H. L. 

3859b. ——— Brother under fifteen.|—-SHoTts 
Tron Co. v. CURRAN, No. 3359a, ante. 

3359c. How calculated~—-Period of calculation— 
Posthumous child.]— A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten wecks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent. of £2 a week for 780 weeks 
or fifteen years:—Held: the child was 
entitled to a sum calculated by taking 15 
per cent. of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years.—ATUEY v. 
PICKERINGS, Lrp. (1926), 96 L. J. K. B. 


Kays, 








3359d. 


260; 1386 L. IT. 585; sub nom. He ATHEY, 
PICKERINGS, Lirp.’8 APPLICATION, 20 B. W. 
C. C. 215, C. A. 


Amount of lump sum.]—A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5s. 5d. in weekly payments as compensa- 
tion. On his death his employers paid into 
ct. £534 14s. Td., made up of £234 14s. 7d., 
i.e., £300 less £65 58. 5d., for the limp sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 148s. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount :—Held: 
(1) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Semble: a request for arbn., & not an 
appeal, was the proper procedure for the 
widow.—MALCOLM v. BARBER, WALKER & 
Co., Lrp. (1927), 1387 L. T. 470; 20 B. W. 
C. C. 516, C. A. 





3359e. —-—- One child over fifteen partially de- 


pendent.|—A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 


allowanca, & wot from the aggregate 
of the lurup sum & the allowance; &, 
accordingly, such portion of the chil- 
dren’s owance, calcwated according 
Lo the rules, as was necessary to raise 
the aggregate to the maximum of 
£600, fell to be added to the lump swuo 
after deduction from the latter of any 
eee made to the workman.-— 
“CARRELL vt. MURDOSTOUN COLLIERY 
Co., [1931] S. C. 143: 23 B. W.G. C. 
639.—-SCOT. 


PART XIV. ee a SUB-SECT. 1.— 


3348 iv. Contributions from 
unemployment bencfit.|~-A workman 
who was fatally injured in his ene i 
ment was, at the time of his death, 
li in family with his father, mother, 
S&S wo aisters. Tho family was 
maintained out of w common fund, to 
which the workman, his father, & other 
mombers of the family coutributed 
weekly, the whole fund being ex- 
pended upon necessaries. During the 
year preceding the workman’s death. 
his father was in employment only for 
eleven weeks: during the remainder 
of the year his father’s sole contribu- 
tion to the fund consisted of un- 
employment benefit. The workinen’s 
own contribution to the fund during 
the year amouuted to rather more 
than one-third of itt; his 


J.8, 





averaged £1 13s. 9d., & he contributed 
to the fund. on an average, 13s. fd. 
more thun he received from it. The 
other members of the family were ull 
omrag 4 dependent on his contribu- 
tion; &, on his death, they claimed 
compensation :—Held : the compensa- 
tion payable to claimants fell to be 
measured by the extent to which the 
workman’s death had in fact deprived 
ae of the ordinary necessarics of 
ifo. 

Opinions that, in determining the 
extent of the claimants’ partial 
dependency on the workman’s earnings, 
the arbitrator was entitled to take into 
account the father’s contributions to 
the common fund from Bnei ome 
benefit.---PoLLOcK v. BAIRD (WILLIAM) 
& Co., Litp., [1931] 8S. C. 667.-—SC T. 


3849 ii. —-— —-—-.]}—Applts., boing 
the father, mother, brothers, & sisturs 
of deceased, claimed compensation 
under Workers’ Compensation Act, 
1912-1924, on the ground that they 
were partially dependent ou deceased. 
Appits.& deceased had resided together, 
& Docensed. who was ab infant, had 
been in receipt of a wage of 12s. 6d. per 
week at the time of his death, which, 
or most of which, he was in the habit 
of contributing towards the expenses 
of the household of which he was a 
member. The magistrates found that 
the cost of the keep of deceased came 
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to more than the amount which he paid 
into the family & that applts. were not 
dependent on him :—dJ/eld : the magis- 
trate was entitled to find that applts. 
were not dependent on deceased.— 
I DMONDSTONE Uv. GREAVES (1926), 29 
W. A. L. R. 83.—AUS. 


‘ neapacity of wage-earning 
father — Result of son’s accident.) — 
A workman who was killed by an 
accident arising out of his employ- 
ment, left his mother & sister partially 
dependent upon his earnings. His 
father, 2 wage-eurner & not dependent, 
was totally incapacitated by the news 
of his son’s death. The arbitrator 
took the loss of the father’s carnings 
into consideration in assessing the 
luinp sum payable to the dependants. 
The employers appealed :—Held: the 
loss of the father’s wage-earning 
capacity was irrelevant to the assess- 
ment of the compensation.—Swan v, 
COLYNESS IRON . LTD. (1928), 21 
B. W. C. C. 567.—SCOT 


o. Revad., 19 B. W. C.C, 461. 
PART XIV. SECT. Pees SUB-SECT. 2. 


M.S 


ad. Application of Workmen's Com- 
pensation Act, R. S.S., 1920, 8. 15.)—- 
ORTON v. PANGMAN RURAL TRLE- 
PHONE Co., Lrp., [1930] 2 W. W. R. 163; 
4 TD. qu. &N, 78 ; gt Ss. fa. R. 371.-- CAN. 
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dependency :—Held: the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation._-GREEN v. 
PREMIER GLYNRHONWY SLATE Co., Ltp., 
{1928] 1 KX. B. 661; 97 L. J. K. B. 32; 188 
L. T. 90; 20 B. W. C. C. 563, OC. A. 


3868a. During the previous twelve months—Twelve 
months prior to accident.|--BYWATER v. 
SorumRr & Prirr (19382), 174 L. i. Jo. 121, 
C. A. 

3364. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettiecfolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3366. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Beyan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647 ; Barber, 
weacr & Co. v. Flint (1928), 98 L. J. K. B. 

3. 

33871a. —--— --- --.]—SYEVENS 1. 
Cornpn., No. 3269b, ante. 

3378. Add. Annotations :—Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v. Crawshay (1927), 96 L. J. K. B. 664. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 

3375. Add. Annotation :—Consd. Birch Bros., Ltd. 
v. Brown, [1930] 2 K. B. 255. 

3377a. Accident occurring before operative date 
of 1923 Act—Compensation to be calculated 
by reference to 1906 Act.]—-A workman earn- 
ing £1 188. Gd. a week was injured by an 
accident on July 10, 1923. Liability was 
admitted & compensation paid. The 1923 
Act did not come into operation until Jan. 1, 
1924. In Sept. 1924, he resumed work at 
lichter employment, but was in receipt of 
higher wages. In Dec. 1928, he was dis- 
charged. Jn June, 1929, he filed an applica- 
tion for arbn. The county ct. judge found 
that he was still partially incapacitated & 
made an award for a weekly payment of 
£1. The employers appealed :—Held: the 
accident having occurred before Jan. 1, 1924, 
compensation for partial incapacity should 
have been awarded in accordance with the 
1906 Act, & the judge, in making the award 
he did, must have applied the principles of 
the later Acts.—WILLIAMS v. ENGLEFIELD 
CoLLIERIES, Lip. (1929), 22 B. W. C. C. 
532, C. A. 

3377b. Duty of court to apply 1925 Act, sect. 10.] 
—A workman was injured on Feb. 6, 1929. 
Out of the fifty-two weeks prior to that date 
he had been in work for twenty-three weeks 
& out of work for twenty-nine. He had been 
employed by the same employer since 1914, 
but owing to bad trade his contract of service 
had since 1921 become terminable at a day’s 
notice, & it was the practice of the employer 
to put up notices from time to time announc- 
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3374 i. ——~ Offer of suitable work-— 
A& non-union worker.) -J/ela: as the 


employers had not discharged the onus 
of proving that acceptance of the con- 
dition in their offer would not have 
made the workman’s position matorially 
worst than it had been under the old 


ing that the particular mill in which the 
workman was engaged would cease work on 
the following week. Whenever he was thus 
thrown out of work the workman attempted 
to get other work, but always failed & had 
to draw unemployment benefit. He would, 
if the mill happened to have reopened, apply 
at the works on the chance of being taken on 
again. Liability for the accident was ad- 
mitted by the employer, but a dispute arose 
as to the amount of the average weekly 
earnings on which the rate of compensation 
should be calculated. ‘Che county ct. judge 
held that the total earnings during the fifty- 
two weeks should be divided by twenty- 
three, representing the number of weeks of 
employment. There was no evidence before 
the judge that the irregular cessation of 
work was a normal incident of the workman’s 
employment beyond the statement of the 
workman that employment had been irregular 
since 1921. The employer appealed :— 
Held: the county ct. judge had not com- 
‘puted the workman’s average weekly earnings 
in the manner best calculated to vive the 
rate per week at which the workman was 
being remunerated. Appeal allowed. Case 
remitted for reconsideration on the basis of 
1925 Act, s. 10 (i), & the proviso thereto.-— 
McGrEE v. UNITED STEEL CoMPANIES, Lip. 
(1930), 23 B. W. C. C. 278, C. A. 

Annotation ;:—Folld. Fenton rv. Charlton (J. E.), Ltd. (1931), 

24 B. W. C. C. 176. 

3377c. -.J--At the hearing of an arbn. at 
which the county ct. judge found partial 
incapacity only, a dispute arose as to the 
average weekly earnings of the workman, a 
stevedore. The workman claimed that they 
amounted to £5 10s., but the employer con- 
tended that they were £3 10s., being the 
actual weekly amount paid by them to the 
workman while in their employment. The 
county ct. judge, without considering the 
provisions of 1925 Act, s. 10, in calculating 
the average weekly earnings, took the figure 
of £5 10s. for the purpose of assessing the 
amount of compensation. The employer 
appealed :—Held: average weekly earnings 
must be calculated in accordance with 1925 
Act, s. 10. Appeal allowed. Case remitted 
for reconsideration of compensation on the 
basis of both sects. 9 & 10.—FENTON v. 
eee (J. H.), (rp. (1981), 24 B. W.C. C. 
176, C. A. 


33885. Add. Annotation :—Refd. Broughton  v. 
oe & North-Eastern Ry. Co., [1930] 1 
. B. 578. 


3389. Add. Annotation :—Refd. Stevens v. Bir- 
mingham Corpn. (1929), 22 B. W. C. C. 311. 


3390. Add. Annotation :—Refd. Colquitt v. United 
Steel Co. (1928), 21 B. W. C. C. 409. 


8390a. -}—-A miner, in 1913, sustained a 
fracture of his right leg & was wholly in- 
capacitated, for which be received full com- 
pensation at 35s. a week. The employers 
subsequently claimed to reduce the com- 
peneation to 3s. 5d. a week, on the ground 
that he was then capable of earning wages 
as a clerk, storekeeper, or lampman. The 





contract, the arbitrator was not 
entitled to refuse compensation.— 
M‘DONALD vw. OUTRAM (GEORGE) & 
Cu., LTn., [1927] 8. C. 333.—SCOT. 
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workman filed an application for arbn. 

claiming the continuance of compensation 

for total incapacity. The judge referred 

certain questions to the medica] referee who, 

in his replies, stated that the workman 

suffered pain in his right leg which would 

prevent him standing eight hours as a store- 

keeper or lampman; but which would not 

prevent him doing the full work of a clerk. 

The judge examined letters written by the 

workman & found that he was sufficiently 

well educated to carn 308. a week as a clerk 

&, on the answers given by the medical | 
referee, made an award for 7s. 8d. a weck | 
with costs. The workman appealed :-—Held : 

there was evidence to support the finding of 

fact & no misdirection.— YEOMAN v. GREAT 

WESTERN COLLIERY Co., Lop. (1929), 22 | 
BK. W. C. C. 547, C. A. 


3392a. —--- Lack of accommodation for work- 
man’s family.}—A workman employed by a 
railway co. as a foreman ganger, living in a 
village in Lincolnshire with his wife, whose 
lungs were delicate, & his four children, was 
partially incapacitated as the result of an 
injury from an accident arising out of & in 
the course of his employment. Ilis avcrage 
weekly earnings before the accident amounted 
to £3 1s. }ld. The co. offered him, first at B. 
& then at S., work which he was capable of 
doing & in which he could earn £2 Gs. 9d. a 
week; & they made him weekly payments 
of 7s. 7d. The workman refused the employ- 
ment offered as not being ‘ suitable ”’ on the 
grounds that, as he alleged: (a) in neither 
of the places mentioned could he find accom- 
modation for bis family, & (6) that his wife’s 
health would suffer if she had to Jive in cither 
of then; & he applied to the county ct. for 
an award of compensation :---Held: the 
lack of accommodation for the family of the 
workman & the possible or probable injury 
to his wife’s health were irrelevant to the 
question whether available eynployment was 
 suitable.’--BROUGHTON wv. LONDON & 
NORTH-HASTERN Ry. Co., [1930] 1 K. Bb. 
578; 99 LJ. K. B. 258; 142 L. T. 475; 46 
TT. L. R. 202; 74 Sol. Jo. 1388 5 238 B.W.C. C. 
17, GC. A. 

33892b. Injury to wife’s health.] -BRouGcnH- 
TON v. LONDON & NORTH-KASTERN KRY. Co., 
No. J392a, ante. 

8396. Add. Annotation :-—-Refd. Yates v. Hems- 
worth Rural District Council (1929), 22 
B. W.C. C. 649. 

3399. Add. Annotations :-——Refd. Re ‘Transferred 
Civil Servants (Ireland) Compensation, [1929 | 
A. C. 243; Yates v. Hemsworth Rural 
District Council (1929), 22 B. W. C. C. 640; 
Nixon v. A.-G., [10381] A. C. 184. 

3401a. - -~- Must be paid in respect of incapacity.] 
--By Local Government & other Officers’ 
Superannuation Act, 1922 (c. 59), 8. 6 (38), 
where a servant of a local authority adopting 
the Act has attained the age of sixty-five, he | 
shall cease to hold his employment, provided | 


———- 





eee ne ee ere ne re 


ceived could not be taken into account 


that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period & so from time to time as they 
may deem expedient. A dustman, aged 
sixty-seven, employed by a local authority 
which had adopted the above Act was 
injured & became entitled to be paid com- 
pensation. Lie was paid full compensation 
for a short time & then given a small weekly 
pension. The workman claimed compensa- 
tion on the basis of total incapacity. There 
was no evidence as to whether the employ- 
ment of the workman had been extended by 
resolution, or as to whethcr the pension was 
paid in respect of the incapacity. The 
county ct. judge found partial incapacity & 
held that the pension was being paid by the 
employers in respect of such incapacity. He, 
therefore, made an award of compensation 
for partial incapacity, reducing the weekly 
payment by the amount of the weckly 
pension. The workman appealed :—Held: 
there were insufficient materials before the 
county ct. judge to enable him to come to a 
proper decision as to whether the pension 
was in respect of incapacity or not. Appcal 
allowed. Case remitted for rehearing.— 
Yates v. UemMswortn RurRAL DIStrrictT 
COUNCIL (1929), 22 B. W. C. C. 649, C. A. 


3420. Add. Arnnolaltion :—Distd. McGee v. Muir 


Wim. & Co. (1929), 140 L. T. 546. 


3423a. Payments received under part-time agency 


agreement.|—-A workman was employed as a 
fitter by a firm of engineers, & at the same 
time was acting under an agreement with a 
benefit society as their part-time agent. 
Under this agreernent he agreed to obcy the 
orders of the society & perform all his duties 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
ona percentage basis. ‘The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. Judge, in order 
to compute his average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
the society & the workman was that of 
principal & agent, & not master & servant, 
& that his payments under the agreement 
should not be taken into account :—Held: 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society & the workman. 
—ROBERTS v. GARDNER (WILLIAM) & SONS 
(1928), 21 B. W. ©. C. 154, C. A. 


Annotation :-—Refd. Hobbs v. loyal Arsenal Co-operative 
Society (1930), 144 L. T. 10. 


3423b. Payments out of public funds—Com- 


pensation for loss of wages—- Workman sitting 
on Court of Referees.|~—The earnings which 
are to be taken as the basis of the compensa- 
tion payable to an injured workman under 
Workmen’s Compensation Act, 1925 (c. 84), 
are the earnings in his empioyment, & do 
not include other earnings such as payments 


in assessing compensation war the 
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3415 i. Whether incidental advantages 
ineluded-—Value of tuition to appren- 
tice.J—An apprentice, not in receipt of 
any wages, was totally incapacitated 
as a result of an accident arising out 
of & in the course of his employment : 
~--Jleld: the value of the tuition he re- 


for the purpose of awarding compensu- 
tion.—Davis v. DELANUNT, [1930] I. hk. 
262; 23 B. W.C. CO. 668.—IR. 

sa. Amount he is actually carning.)— 
licid: as the workman was employed 
& there was no other ecinployinent 
open to him at which he could carn 
higher wages, the proper figure to take 
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amount he was actually earning.— 
D¥ykkEs v. BATRD, [1929] 8S. C. (Ct. of 
Sess.) 555.—SCOT. 

sb. Profit sharing by fisherman— 
Deemed to earn wages at $780 a year— 
Amount fixed conclusively. }—MARITIME 
liso Coren. v. Conoon, [1930] 1 
f). lL. R. 809.—CAN. 


Cases $423b-- 3498a. ENGuisH AND Emprre Dicest SuPPLEMENT’T. 


to the workman from public funds to make 
up loss of wages for days when instead of 
working he sits as workmen’s representative 
on the Ct. of Referees of a local employment 
committee.—-McGEE v. MuIrm W. & Co., Lrp. 
(1929), 140 L. 'T. 546; 45 T. L. R. 202; 73 
Sol. Jo. 109; 22 B. W. ©. C. 198, C. A. 


3427. Add. Annotation :—Consd. MeGee v. United 
sg Companies, Ltd. (1930), 23 B. W. C. C. 


3431. Add. Annotation :-—Consd. McGee v. United 
our Companies, Ltd. (1930), 23 B. W. C. C. 
273. 

3433. Add. Annotations :—As to (1) Refd. Hamilton 
v, Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. As to (5) Refd. Bevan v, Nixon’s Naviga- 
tion Co. (1928), 189 L. T. 647; Doncaster v. 
Sudlow (R.) & Sons (1929), 22 B. W. C. C. 
564. Generally, Refd. Lewis v. Guest, Keen 
& Nettlefolds, Watkins v. Same, Tucker v. 
Same, Ingram v. Crawshay (1927), 96 
L. J. IK. B. 664; Birch Bros., Ltd. v. Brown, 
11930] 2 K. B. 255. 


3449a. Irregular employment—- Workman Hable to 
day’s notice.|—McGEE wv. UNITED STEEL 
COMPANIES, Lrp., No. 3377b, ante. 


3455a. - Overtime.|—-STEVENS v. BIRMINGHAM 
CoRPN., No. 3269b, anite. 


3455b. Pension.|—STEVENS v. 
CoRPRN., No. 3269b, ante. 


3455c. Occasional increased wages when working 
away from home.]}—The workman, a ganger, 
aged fifty-five years, met with an accident in 
the course of his employment & two fingers of 
his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work with his old employers. He was after- 
wards discharged & was out of work for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
varying from £2 to £3 ls. 6d. He claimed 
compensation under the Act, on the basis of 
partial incapacity, alleging that his average 
weekly earnings before the accident were £4 
& that be was able to earn £2 10s. 8d. after 
the accident. At the hearing he stated that 
his average pre-accident weekly earnings as 
a ganger when at home amounted to £3 15s., 
& when not at home £5. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
figure by taking into account the workman’s 
occasional pre-accident earnings of £5 a 
week :—Held: there was no ground for 
interfering with the award of £1 per week, 
as the county ct. judge had not considered 
anything irrelevant. The award must there- 
fore be affirmed.—Forp v. WELLERMAN 
Bros. (1930), 99 L. J. K. B. 600; 143 L. T. 
590; 23 B. W. C. C. 188, C. A. 
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3466. Add. Annotation :—-As to (1) Consd. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. 


3469. Add. Annotations :—As to (1) Refd. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. As to (2) Refd. Hobbs v. Royal Arsenal 
Co-operative Society (1930), 170 L. T. Jo. 159. 
As to (3) Consd. Roberts v. Gardner (1928), 
21 B. W.C.C. 154. Refd. Williams v. Larsen 
(1928), 21 B. W. C. ©. 389. 


8472. Add. Annotation :—Folld. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 546. 


8475. Add. Annotations :-—Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 563; Re Unemployment 
Insurance Act, 1920, Re Leeds Corpn. & 
Chadwick (1928), 92 J. P. 192. Refd. Scott 
v. Summerlee Iron Co, (1930), 99 L. J. P. C. 
170. 


8477. Add. Annotation :—Consd. Kinneil Cannel] & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 675, H. L. 


3482a. ——— Causing temporary unemployment.|--- 
Applt., who was employed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt.’s earnings for the twelve 
months prior to the accident. :—Zeld: the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
zo back to the judge to assess compensation 
on that basis,—GARDNER v. VICKERS, LID. 
a 44T. L. R. 563; 21 B. W.C.C. 129, 
; 


Annotation :--Refd. McGee », United Steel Companies, Ltd. 
(1930), 23 B. W. C. C. 273. 
3491. Add. Annotation :—Refd. Marchant v. Char 
Steam Trawling Co. (1929), 22 B. W. C. C. 
247. 


34938a. Promotion due to illness.|--A workman, 
who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, owing 
to the illness of one of the vessel’s officers just 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman sulfered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The county ct. 
judge held that at the time of the accident. 
the workman was employed in the grade of 
a boatswain, & awarded compensation on that 
basis. ‘The employers appealed :--Held: the 


ensation should be assessed on the 
asis of an average weekly wage of 
during summer #4 158., & the break in the employ- 


PART XIV. at a SUB-SECT, 3.— 
- (a). 


3432 «viii. ———.}—DUNATONE vv. 
FFRRART. [1926] V. L. TR. 155: 47 
ane T.141 3 (1926] Argus L. hk. 133.— 


sh. Lmployment 
months aa club servant.j—Plitf.’s em- 
ployment, with a club, lasted se d 
during the summer months, for whic 
he received a weekly wage of £4 15s., 
& during the winter months he was 
engaged as an independent contractor 
on his own account :—Held: com- 
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ment during the winter months was 
not to be regarded as so incidenta) to 
his employment with the club as to 
disentitie him to assessment on this 
basis.—LEATHAM t. PETONE CENTRAL 
rie hs Cius (1930) N. ZZ L. KR. 
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had rightly directed himself as to the 
e of the workman at the date of the 
accident.—MAROHANT v. CHAR STEAM TRAWL- 
Ina Co., Lrp. (1929), 22 B. W. C. C. 249, C. A. 


3494. Add. Annotation :—-Consd. McGee v. United 
eet Companies, Ltd. (1930), 23 B. W. C. C. 

3511. Add. Annotation :—-Consd. Niddrie & Benhar 
Coal Co. v. Dee, [1927] A. C. 299. 

85138. Add. Annotations :—Refd. Leonard v. Red- 
brook. Tinplate Co., [1980] 1 K. B. 643; 
Willis ». Howie (1931), 24 B. W. C. C. 352. 

3521. Add. Annotation :—Apld. Williams v. Craw- 
oan Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 


jud 


3530a. -.]—On a finding that a workman 
has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded.—PoRTER v. 
ileal Lrp. (1926), 19 B. W. C. C. 414, 

3580b. ——-~.}—-A miner had his right eye 
injured by a splinter of coal while working 
at the coal face & was paid compensation 
therefor. The employers subsequently 
applied to terminate the weekly payments. 
At the hearing the medical evidence was con- 
flicting, & accordingly the judge referred 
certain questions to the medical referee, who 
answered that the workman was fit for work 
at the coal face & that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. The 
judge thereupon terminated the weekly pay- 
ments, but made a declaration of liability. 
The employers appealed :—Held: there was 
no evidence of any reasonable probability of 
incapacity arising at a later day, &, therefore, 
no ground for making a declaration of 
liability.—-WeEst LEIGH COLLIERY Co., LTD. 
v. MCNEIL (1929), 22 B. W. C. OC. 541, C. A. 

8530c. Admission by employer of partial incapacity. 
—On Sept. 26, 1926, a workman was kicked 
on the knee by a horse & injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., & did in fact so reduce it. The work- 
man applied for 308. to be continued. The 
employers in their answer submitted to an 
awam of 10s. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 5, 1927, but ordered 
that compensation should be paid at 30s. up 
to July 4, 1927, & then terminate altogether : 
—Held: the award was inconsequent, & the 
case must be sent back to the judge for a 
rehearing.—-SHEAY v. TITE (B. W.) & SONs 
(1927), 20 B. W. C. C. 616, C. A. 

3531a. —-—— Onus of proof on workman.|—-Where 
the county ct. judge found that employers 
were not liable to.pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages :— 
Held: the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, & 
the evidence supported the finding, in that 
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bitrater.j}—-An arbitrator ought not 
make a pros 
$513 i. FPalidity of—Jurtediction of LAUER v. BRIGGS 


the workman had failed to show that there 
was @ reasonable probability of an ensuing 
Incapacity.— WILLIAMS v. TREDEGAR IRON 
& Coan Co., Lrnp. (1927), 96 L. J. K. B. 722 ; 
137 L. T. 464; 20 B. W. C. C. 480, 0. A. 
Annotations :—Folld. West Leigh Colllery Co. v. MeNeil 
(1929), 22 B. W. 0. C. 541. Consd. Birch v. John (1930), 
23 B. W. CG. GC. 845, 
3531b. —-—- -——.]—-McLzop v. Brack, No. 3815a, 
ante. 


8532. Add. Annotation :—Consd. Birch v. 
(1930), 23 B. W. C. C. 845. 


3540a. ———- —-—.]—-A grocer’s assistant lost his 
Jeft index finger & received compensation 
for a year. When his compensation was 
terminated, he claimed a renewal of the 
weekly payments or a declaration of liability. 
The county ct. judge found as a fact that the 
workman could do his ordinary work & 
refused to grant a declaration of liability. 
The workman appealed :-—Held: on that 
finding of fact a declaration of liability could 
not be granted. Appeal dismissed.—BiIRce 
v. JOHN (1930), 23 B. W. C. C. 345, C. A. 


3540b. ——— -}-—A guillotine cutter on May 2, 
1930, by an accident injured his right eye, 
which subsequently had to be removed. He 
was paid compensation by his employers 
until Sept. 22, 1930, when they alleged that 
he was no longer incapacitated for work by 
reason of his injury. On a claim for a con- 
tinuance of compensation the county ct. 
judge on Dec. 10, 1930, found that by Nov. 3, 
1930, the workman had become capable of 
earning as much as before his accident, 
though he should not for the present resume 
work as a_ guillotine cutter or attend 
machinery, & awarded him a lump sum 
representing compensation from Sept. 22 to 
Nov. 3. The award stated that the lump 
sum was “in full satisfaction & discharge of 
all claims for’’ compensation. No request 
was made in the county ct. for a declaration 
of liability. The workman appealed :— 
Held: the award should be varied by 
deleting the words ‘in full satisfaction & 
discharge of all claims for” & adding a 
declaration of liability in the terms of Wing 
v. Port of London Authority, No. 8548. 
Appeal allowed. No costs on either side. — 
ARMSTRONG v. Votco Dry BATTERY Co., 
Tarp, (1981), 24 B. W. C. C. 38, C. A. 


3541a. After termination of compensation.]- 
(1) Where a county ct. judge, upon a 
certificate of a medica] referee that a work- 
man who has been injured has entirely 
recovered & is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at: a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. ‘* Recovery ”’ prim@ facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity.— EVANS 
(RicHARD) & Co., Lrp. v. GILBIE (1926), 96 


John 





N.S.W.275 43N.S. W. W.N. 84.— 
tthe award.— AUS. 


6), 26 8. R 
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Cases 354la—3558b. FEINGLISH AND EMPIRE Digest SUPPLEMENT. 


L.JI.K.B.117; 186. T.93; 19 B. W.C. C. 
375, OC. A. 

Annotations :-—As8 to (1) Consd. McLeod v. Black (1927), 20 
BR. W.C. CGC. 5303 Wagstatt v. Gutta Percha Co. (1927), 20 
RB. W. C. GC. 430; Williams v. Tredogar Iron & Coal Co., 
Ltd. (1927), 96 L. J. K. B. 722. 

3541b. Award of one penny a week-—-~When 

justified.|}—Ruppy v. LONDON, MIDLAND & 
ScoTrTisH KRy., No. 2828a, ante. 


3541c. -———.]—In Nov. 1926, a seaman was 
moving planks during heavy weather in the 
Channel, when, owing to a lurch of the ship, 
he was thrown down & at the same time 
struck by one of the planks. He complained 
of injuries & was examined by a doctor when 
the ship called at R. No serious injury was 
discovered & he proceeded with the ship to 
B. On the voyage to B. he became so ill 
that he was only able to take his turn at the 
wheel by sitting in a chair. At B. he was 
operated on for hernia & his back was put 
into a plaster jacket. He returned home in 
Apr. 1927, & in June, 1927, his employers 
agreed to pay him full compensation. In 
Apr. 1928, he underwent a second operation 





for hernia. which was completely successful. 3558a. 


In Dec. 1929, the employers applied for a 
review of the weekly payments, specifving in 
their application that they asked only for 
diminution. The county ct. judge. sitting 
with a medical assessor, found that he was 
no longer incapacitated by the hernia. but 
that he was incapacitated by osteo-arthritis 
not due to the accident. On those findings 
he made an award of a penny a week. The 
workman appealed :--Held: there was 
evidence to support the findings & the judge 
was justified in diminishing the compensation 
to a penny a week.—-Warrs, Watts & Co., 
Lrp. v. HOLE (1930), 23 B. W. C. C. 119, C. A. 


3543. Add. Annotations:—-As to (1) Consd. 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. As to (2) Consd. McLeod 
v. Black (1927), 20 B. W. C. GC. 5380; West 
Leigh Colliery Co. v. McNeil (1929), 22 
B. W. CC. C. 541. 

3545a. Order giving liberty to apply.] Employers 
having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment & for termination, but offered to 
accept a declaration of liability. The county 
ct. Judge held they were not entitled to 
terminate the weekly payments, as the 
workman was stil] partially incapacitated, 
but such payments shoyld cease, & no such 
payments should be made so long as they 
employed & continued to employ the work- 
man at a wage equivalent to his pre-accident 


wages, with liberty to either party to apply. g558b. 


He also ordered the employers to pay the 
costs:—Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of a declaration of liability ; (2) the 
employers having failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised his discretion in 
ordering that the employers should pay the 
costs.—SIDNEY LEE (EXETER), Ln. v. 
JAMES (1028), 21 _B. W. C. C, 220, C. A. 
3548. Add. Annotations :—As to (1) Consd.'Birch 
Bros., Ltd. v. Brown, [1980] 2 K. B. 255 3 
Birch v. John (1930), 23 B. W. C. GC. 345; 
Brewer v. Firestone Tyre Rubber Co. (1931), 
24 B. W. C. C. 366. “Refd. Evans v. Gilbie 
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(1926), 96 Iu. J. K. B. 117; Williams ». 
Crawshay Bros. (Cyfarthfa) (1929), 22 
B. W. ©. C. 223; Wilsons & Clyde Coal 
Co., Ltd. v. Burrows (1929), 141 DL. TT. 
504; Wilsons & Clyde Coal Co. v. Burrows 
(1929), 22 B. W. C. C. 430. Aa to (2) Consd. 
McLeod v. Black (1927), 20 B. W. C. C. 580 ; 
Wagstaff v. Gutta Percha Co. (1927), 20 
B. W. C. C. 430. Apld. Williams v. Tredegar 
Tron & Coal Co. (1927), 96 L. J. K. B. 722. 
Consd. Ruddy v. L. M. 8S. Ry. (1929), 22 
B. W. C. C. 188. Apld. West Leigh Colliery 
Co. v. McNeil (1929), 22 B. W. C. C. 541. 
Refd. Watts, Watts & Co. v. Hole (19380), 23 
B. W. C. C. 119; Armstrong v. Vulco Dry 
Battery Co. (1981), 24 B. W. C. C. 38. 
As to (8) Consd. Drewitt v. Britannic 
Assce. (1927), 187 L. T. 511. Distd. Soyer v. 
Johnson, Matthey (1927), 96 L. J. K. B. 1011. 
Apld. Maynard v. Bercovitch (1932), 25 B. W. 
C. ©. 71. Refd. Sharrod v. Warwickshire 
(Coal Co. (1929), 22 B. W. C. C. 599; Shotts 
Iron Co. v. Fordyce, [1980] A. C. 503. 
Generally, Refd. Lee (Exeter) v. James (1928), 
21 B. W. C. C. 220. 


-.|--A coppersmith was injured by an 
accident which caused permanent partial 
incapacity by loss of the Ieft index finger & 
was paid full compensation for a short 
period. He was then re-employed, carning 
an average weekly amount equal to his pre- 
accident wages. Help was given him where 
heavy work was involved, but his capacity 
was nearly as good as before the accident. 
From time to time his employers before the 
accident had to stand men off from work as 
the amount of work varied, & after the 
accident the workman was stood off work 
in the same way for periods of two & six 
weeks in 1928 & of seven weeks up to the 
middle of June, 1930. Alleging that he had 
heen stood off more than other men on 
account of his injury, the workman made a 
claim for varying amounts of compensation 
as from the date of his first return to work 
& for a declaration of liability. The em- 
ployers submitted to a declaration of liability. 
The county ct. judge found that the workman 
had not been stood off more than other 
workmen, that he was receiving his pre- 
accident rate of pay, & that that rate of pay 
was really being carned by him. Le there- 
fore held that the workman was only entitled 
to a declaration of liability. The workman 
appealed :—-Held: there was evidence to 
support the findings & no misdirection. 
Appeal dismissed.-DovuGiiTy v. BRAITH- 
WAITE (H.) & Co., Lrp. (1930), 23 B. W. C. C. 
437, C. A. 


Recurrence of incapacity.J|—-In 1915 
appct. met with an accident & rupture super- 
vened. Resps. paid him compensation. In 
Dec. 1916, the rupture was operated upon. 
Appct. ‘returned to work, but shortly after- 
wards the rupture broke down again & appct. 
left. his work. After a short absence he again 
returned to work at reduced wages & received 
compensation on a sliding scale according to 
the amount he was able to earn. In Dec. 
1921, he left resp.’s employment to take up 
a position as steward of a club for which he 
received approximately the same wages as 
he had earned with resps. before the accident. 
About five months later he claimed a declara- 
tion of liability. Resps. contended that 
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a presben was too late, & as the man was 

able to earn the same wages as before the 
accident & there was no evidence that these 
wages would cease or the appct. would be 
unable to earn the same wages in the future, 
there was no evidence upon which a declara- 
tion could be granted. The deputy county 
ct. judge said that the injury being a rupture 
which had in fact broken down once after 
operation for so called radical cure, appct. 
was entitled to a declaration :—Held: there 
was evidence upon which the judge was 
entitled to grant a declaration of liability.— 
STATHAM v. OxcroFT COLLIERY Co., Irn. 
(1922), 15 B. W. C. C. 271, C. A. 


from July to Oct. The man was re-employcd 
at his old wages & remained at work until 
Jan. 1931, when he was dismissed with others 
on the closing down of the factory. In Feb. 
1931, he began fresh proceedings, claiming a 
declaration of liability. In his answer the 
employer raised the defence of res judicata. 
It was agreed that subject to this defence 
the workman was entitled to a declaration of 
liability. The county ct. judge held that the 
doctrine of res judicata did not apply, & made 
an award in favour of the workman for a 
declaration of liability. The employer 
appealed :—Held: the county ct. Judge had 
never intended the first arbn. to operate as 


res judicata, & the fact that the workman had 
obtained employment at his old rate of wages 
did not prevent a subsequent original applica- 


Annotation :—Consd. Brewer v. Firestone Tyre Rubber Co- 
(1931), 24 B. W. C. C. 366. 


3559. Add. Annotations :—Ag to (1) Consd. Barnes 


v. L. & N. BE. Ry. Co. (1929), 22 B. W. C. C. 
205; Evans v. Ebbw Vale Steel, Iron & 
Coal Co. (1929), 22 B. W. C. C. 274. Apld. 
Karl v. Thomas W. Ward, Ltd. (1930), 148 
L. T. 745. Refd. Williams v. Tredegar Iron 
& Coal Co. (1927), 96 L. J. K. B. 722; 
Williams v. Watson (H. J. & S. A.) (1930), 
23 B. W.C. C. 151. Ae to (2) Refd. Evans v. 
Gilbie (1926), 96 L. K. J. B. 117. 


3559a. —-—-.]—A workman having been injured, 


the employers entered into an agreement 

with him, which was duly recorded. This 
agrecment gave the workman 30s. a week for 

total or partial incapacity ‘‘ or until same 

shall be ended, diminished, increased or 

redeemed.” Vater the workman returned to 

work at his old wages, on the express agrec- 

ment contained in correspondence that. his 

rights under the registered agreement were 

kept alive, & that if the work was not con- 

tinued & old wages paid, he should go back 

to such rights. As he was able to continue 

at. work, the employers applied for a review 

to diminish or terminate the payments pay- 

able under the registered agreement. The 

workman claimed that he had not been paid 

his full old rate of wages under the second 

agreement & was entitled to have them made 

up to the old rate, & further, that by reason | 
of this agreement the employers had no power 

to review the payments payable under the 

registered agreement. The county ct. judge 

held the employers’ application to review | 
was in breach of the agreement in the corre- | 
spondence, & dismissed the application eee 
Held: the employers had expressly reserved 

their rights under the registered agreement | 
to have the weekly payment reviewed. The | 
workman’s atternpt at work having been | 
successful, the employers’ application to | 
review was ao proper onc, & the judge was | 
wrong in dismissing it. ‘The right order on 

the facts was to discharge the registered agro- 

ment & direct a declaration of liability to be 

recorded.—HITCHENS & Co., Lrp. v. Harr 

(1927), 20 B. W. C. C. 609, C. A. 


3562a. ——— Dismissal on closing down of works.] 


—A, workman was injured by accident in 
Oct. 1929, & received 30s. a week until July, 
1930, when the compensation was reduced by 
the employer to 15s.a week. In consequence 
the workman began arbn. proceedings. The 
arbn. was heard in Oct. 1930, when the 
county ct. judge found that at that time the 
workman was able to earn his pre-accident 
wages at work which was offered to him by his 
old employers. He awarded 30s. a week 
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3562b. 


3563. Add. 


tion for a declaration of liability. Appeal 
dismissed.— BREWER v. FIRESTONE TYRE 
RUBBER Co. (1931), 24 B. W. C. C. 366, C. A. 


Prevented by general fall in wages. ]—— 
A workman who was employed sometimes 
as a casual, sometimes as a general, labourer, 
& sometimes as a bricklayer’s labourer, lost 
his Jeft eye by an accident arising out of & 
in the course of his employment & received 
compensation for some years. The employers 
applied for a review, seeking termination or, 
alternatively, diminution. In. his evidence 
the workman said, ‘‘ I can work just as well 
as I could before, & the only diminution is 
due to the drop in wages.”” On this evidence 
the county ct. judge terminated the weekly 
payments & refused a declaration of lability. 
The workman appealed :—Held: on the 
evidence before him the county ct. judge had 
rightly refused to make a declaration of 
liability & there was no misdirection. Appeal 
dismissed.—UniI10on CoLpD STORAGE Co., Lrp. 
v. POOLE (1932), 25 B. W. C. C. 1, C. A. 
Annotation :—Distd. Union Cold 
Storage Co., Ltd. vw. Poole (1932), 25 B. W. 
Cc. Cc. 1. 





3571a. Consideration for agreement—Sufficiency.| 


—~An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act:—Held: there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding upon 
resps., & the workman was entitled to an 
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award.—-REEs v. IMPERIAL NAVIGATION COAL 
Co., LTD. (1927), 20 B. W. C. 0. 287, C. A. 


3580a. ——~ ——.}+—A workman injured by 
accident in Dec. 1927, was paid compensation 
at the rate of £1 2s. 8d. a week, this rate being 
based by the employers on the supposition 
that the pre-accident wage was £1 18s. 10d. 
a week. These payments were accepted by 
the workman until Dec. 1928, when the pay- 
ments were reduced to 16s. a week. In 
Jan. 1929, the workman was given light work 
at a weekly wage of £2 ls. 8d. He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 108. 3d., & that he was therefore entitled 
to £1 5s. lsd. during the period of his total 
incapacity instead of the £1 2s. 3d. which he 
had been paid & had accepted, & 46. 44d. a 
week from the time he was given light work. 
The county ct. judge held that the payment 
of the compensation over so long a period 
implied an agreement between the parties 
on the terms that the rate of compensation 
should be £1 2s. 3d. a week based on a pre- 
accident wage of £1 18s. 10d. & that since 
there had been no change of circumstances 
& no question had arisen within the meaning 
of the Act, the workman was bound by that 
agreement. The workman appealed :—- 
Held: the county ct. judge, having found on 
the evidence that there was an implied agree- 
ment, was right in holding that the parties 
were bound by it.—LEwIs v. CAMMETI, 
Lairp & Co., Lrp. (1929), 22 B. W. Cc. C. 
410.C. A. 

Annotation :-~-Apld. EKumsley vr. Haggas (J.) & Co, (1031), 24 

B. W. GC. C. 332. 


3631a. ——-- -—-.|—By an accident arising 
out of & in the course of the employment on 
Jan. 10, 1928, a workman aged fifteen 
suffered a cut on the scalp behind & above 
the ear. He was able to return to work at 
the beginning of Feb. 1928. On Mar. 14 & 
20 he had epileptic fits, & on the latter date 
gave up work, receiving compensation in 
respect of the accident. In July, 1929, the 
employers requested a review of the weeky 
payment, but in Sept. 1929, an agreement 
was made between the parties whereby the 
workman agreed to accept £350 & costs in 
redemption of all further payments. Both 
the registrar & the county ct. judge, who had 
certificates before them of three doctors that: 
the epilepsy was due to the accident, refused 
to record the agreement on the ground that 
the sum was inadequate & compensation was 
therefore continued. On Mar. 13, 1931, the 
weekly payments were stopped under sect. 12 
after a doctor had reported that the epilepsy 
was not due to the accident. The workman 
filed a request for arbn. The county ct. 
judge, sitting with a medical assessor, held 
that the workman had not proved that there 
was any connection between the accident & 
the epileptic condition. The abortive agree- 
ment was not mentioned at the arbn. The 
workman appealed :—Held: the county ct. 
judge was free to decide in favour of the 
employer on the evidence before him & was 








ri. —~— Withdrawal of.)}—It is com- 
petcnt to withdraw an application for 
the recording of a memorandum if it is 
done timcously.—-M‘GINLEY v. FARME 
CoaLCo., (192718.C. 149; 20 BL W.CLC, 
725.—SCOT. 


| PART XIV. anc SUB-SECT. 3.-—— 


$614 fi. —-—~ —-—.]—It is the duty 
of the shertiff-clerk-.to conaider the 
question whether he ought or onght 
not to refuse to record the memorandum 
on the ground of inadequacy of com- 


in no way fettered by his previous refusal to 
record the agreement between the parties.— 
EmMSLeY v. Haaaas (J.) & Co., Lrp. (1931), 
24 B. W. C. CO. 8382, C. A. ' 


8657. Add. Annotation :—Consd. Paterson v. 
a Harbour Co. (1928), 10 B. W. C. C. 


3659a. Grounds for removal —Allegation by work- 
man that scope of agreement not understood 
by him.]—Circumstances in which :—Held: 
an order for removal of a memorandum from 
the record was wrong, & must be discharged. 
—QUARRELL v. Lamport & Hott (1928), 21 
B. W. ©. C. 112, OC. A. 


8660. Add. Annotation :—Distd. Fowkes vv. 
Leicestershire Colliery & Pipe Co., [19831] 2 
K. B. 570. 

8665. Add. Annotation :—Consd. Winfield  v. 
London, Midland & Scottish Railway (1931), 
24 B. W. C. C. 158. 


8668. For ‘‘ No. 3840” read ‘‘ No. 3090.” 


3668a. ——— Adjournment of application 
for leave to issue execution.|—-HAYTER v. 
SouTHERN Ry. Co., No. 3668e, post. 


3668b. —--— Award of one penny a week-— 
Execution for arrears.}—In 1903 a workman 
lost two fingers of his right hand & received 
compensation unti] 1906. An agreement 
was then made between the parties that the 
employers should employ the workman at 
his pre-accident average weekly earnings, 
& that an award should be made for one 
penny a week to continue during such period 
as the workman should be so employed or 
until the same should be ended, diminished, 
increased or redeemed. The award was duly 
made by consent on Nov. 9, 1906. The 
workman remained at work until Sept. 7, 
1929, when the employers closed down their 
works. The workman then claimed his 
arrears of ld. a week & applied for leave 
to levy execution for these arrears. The 
county ct. judge made the necessary order. 
The employers appealed :—Held: there 
having been no variation of the award for a 
penny a week the workman was entitled to 
issue execution for the accumulated arrears. 
Appeal dismissed._-SEDGWIcKk v. LEEDS 
Foran Co., Lrp. (1930), 23 B. W. O. C. 144, 
C. A. 

8668c. -—-- -——- What is sufficient memorandum 
relating to future payments.]—-The work- 
man, having suffered an accident arising out 
of & in the course of his employment, was 
paid by applts., his employers, full com- 
pensation for a time. On Mar. 10, 1930, 
notice to end the compensation was given 
by the employers under 1925 Act, s. 12, 
based on a certificate of complete recovery. 
The workman replied with a counter certifi- 
cate, & the question was referred to a medical 
referee. Meanwhile the employers paid four 
weeks’ compensation into ct. An ea aor 
was then come to between the employers & 
the workman under which the money in ct. 
was to be paid out to the employers, & the 
compensation was fixed at 18s. 6d. a week to 











ensation, & thoreafter, according as 

8 decision is in the affirmative or in 
the negative, to refer the matter to the 
sheriff or to record the memorandum.— 
TONNER v. WILLIAM Barrp & Co., 
LtTp., GALLACHER v. WILLIAM BAIRD 
& Co., LTD., (1927] 8. 0. 870.—8COT. 
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be paid by the employers as from the date 
when they stopped the compensation until 
further review of that amount. This agree- 
ment was sent to the registrar & was recorded 
by him. The registrar then made an order 
for payment out of the sum in ct. to the 
employers. Subsequently, again proceeding 
under sect. 12, the employers reduced the 
weekly payments, & the workman, not con- 
tinuing the proceedings under that sect., 
applied for leave to issue execution under 
r. 82 of the Workmen’s Compensation Rules, 
1926. The county ct. judge gave leave to 
issue execution, & the question arose whether, 
having regard to the agreement & the order 
of the registrar, the compensation was owing 
under a memorandum, award, or certificate 
within the meaning of r 82 :—Held: agree- 
ment between the parties on which the 
registrar made his order was a memorandum. 
within r. 82 relating to the future as well as 
the past, & therefore execution was properly 
leviable as to the future weekly payments.— 
ALLEN v. Diapy CoLuimery Co., Lrp. (1931), 
145 L. T. 501; 24 B. W. C. C. 214, C. A. 


3668d. ----— -——- Appeal lies to Court of Appeal. ]-— 


—An appeal from a decision of a county ct. 
judge on an application for leave to issue 
execution in respect of compensation due to 
an injured workman does not lie to the Div. 
Ct., but to the Ct. of Appeal.—FowkKsEs v. 
LEICESTERSHIRE COLLIERY & Piper Co., Lrn., 
{1931] 2 K. B. 570; 100 L. J. K. B. 593; 
145 L. T. 421; 24 B. W. C. C. 205. 


—--- After commencement of pro- 
ceedings to terminate payment under 1925 
Act, sect. 12.)—In Aug. 1929, a workman 
met with an accident, & was paid full com- 
pensation by his employers. In Apr. 1930, 
an agreement was recorded under which he 
was paid compensation at an agreed rate. 
In July the employers obtained a certificate 
from: their ductor that the workman had 
practically recovered from the accident in 
1929, & served upon the workman a notice 
of their intention to terminate the com- 
pensation under 1925 Act, s. 12. The work- 
man did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Workmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The county ct. judge refused 
the application :-—-/#feld: (1) under the re- 
corded agreement a workman was in the 
position of a judgment creditor, & was 
entitled under r. $2 to apply for leave to 
issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect. 12 to terminate or 
reduce the weekly payments under the 
recorded agreement; (2) the employers 
could always apply under r. 82, sub-r. (5), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review; (3) leave to issue 
execution ought to be allowed, but execution 
ought to be suspended for one month to 
enable the employers to apply for a review ; 
(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made under agreements that are not recorded 





Midland & Scottish . W.C. 
Refd. Allen v. Digby Colliery Co. (1931), 145 L. 'T. 501. 


366sf. —-. —— 


was reserved.—HAYTER v. SOUTHERN Ry. 
Co., [1981] 2 K. B. 274; 100 L. J. K. B. 378 ; 
144 L. T. 5389; 23 B. W.C. C. 389, C. A. 
ations :—As to (1), (2) & (3) Folld. Wintield v. London, 
tallway (1931), 24 B. W. Cc. C. 158. 


-}~-In 1928 a workman 
having met with an an accident his employers 
paid him full compensation of 30s. a week on 
the basis of total incapacity. In Aug. 1930, 
an agreement was recorded under which the 
payments of 30s. a week were to be con- 
tinued by the employers. In Jan. 1931, 
the employers, following the procedure pre- 
scribed by sect. 12 , served upon the workman 
a notice, in accordance with a certificate of a 
medical practitioner which stated that the 
workman had partially recovered, that they 
would from & after the expiration of ten days 
therefrom reduce the weekly payment of 
308. under the recorded agreement to l1s. ld, 
The workman did not follow the procedure 
open to him under the proviso to sect. 12 (3), 
but applied to the registrar under r. 82 of 
Workmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. ‘The matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution unless the employers applied for 
a review. On appeal by the employers :—— 
Held: leave to issue execution ought to be 
granted, as the certilicate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, & did not establish partial 
incapacity, & therefore they were in default 
in waking weekly payments under the 
recorded agreement within the meaning of 
r. 82, sub-r. (1); but the execution must be 
suspended in order to give the employers an 
opportunity to apply for a review under 
sect. 11 of the Act.-—WINFIELD v. LONDON, 
MIDLAND & ScorrisH Rattway, [1931] 2 
K. B. 284; 100 L. J. K. B. 453; 145 L. T. 
242; 24 B. W.C. C. 158, C. A. 





Annotation :—-Cotton v. Lutton (1931), 24 B. W. C. C, 179. 
3668g. ——— 











An employer, after 
serving notice under 1925 Act, s. 12, stopped 
the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r, 82 to issue execution 
against the goods of the employer. ‘The 
employer appealed to the Div. Ct. :—Held: 
the appeal could not succeed in view of the 
decision of the Ct. of Appeal in Winfield v. 
London, Midland & Scottish Railway Co., 
No. 3668f. 

Qu. : whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
Div. Ct.—CoTron v. Lurron (1931), 24 
B. W. C. C. 179. 


3668h. ——- Suspension—-Pending application for 


review.|--HAYTER v. SOUTHERN Ry. Co., 
No. 3668e, ante. 


3668}. —--- —-— —----.]-—-WINFIELD v. LONDON, 


MIDLAND & ScorrisH Ry., No. 3668f, ante. 


3669. Add. Annotution :--—Refd. Bundy v. Motor 


Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 


PART XIV. SEOT. 18, SUB-SECT. 1. 


3673 i, Kifect of payment in-—~-Money not subject to arrestment. }—WILLIAM Bainn & Co, v. CAMPBELL, 11928) S. C, 314.- -SCOT. 
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Cases 3676-—3701. 


3676. Add. Annotation :—As to (2) Consd. Vickers 
v. Miners Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 


3690. Add. Annotation :—Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 


3692. Add. Citations :-—96 L. J. P. OC. 143; 186 
L. T. 609; 20 B. W. C. C. 1. 
Add. Annotations :—Apld. Macauley v. Baird 
(1927), 20 B. W. C. C. 802; Catton v. Ash- 
well & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v. Crossland, {1929} A. C. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 676. 


3694a. Whether applicable when agreement 
recorded. |—-HAYTER v. SOUTHERN RAILWAY, 
No. 8668e, ante. 


3694b. ~-+—WINFIELD v. LONDON. MID- 
LAND & ScoTTisH Ry., No. 3668f, ante. 


3695. Add. Annotation :—As to (1) Refd. Yates v. 
Hemsworth Rural District Council (1929), 22 
B. W. C. C. 649. 


3697. Add. Citations :—[(1927] 1 K. B. 152; 
L. J. K. B. 127; 186 L. T. 184. 


Add. Annotations :—Consd. Tempus Shipping 
Co. v. Trott (1929), 141 L. T. 19. Refd. 
Robinson v. Vickers-Armstrong (1929), 22 
B. W.C. C. 171. 


3698a. ——— Notice of intention to end payments— 
Validity.| A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), 8. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date :—Held: the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
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of compensation.—_ HowarRTH v. SINGLETON 
oe, & Sons (1926), 20 B. W. O. O. 136, 


8698b. -—-—- —-—- -—_-.]—-In pursuance of Work- 
men’s Compensation Act, 1925 (c. 84), 
s. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming (inter alia) 
a declaration of liability, alleging that he was 
” gtill incapacitated. Resps. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work, & held, payment for the two 
davs having been offered, there was no 
further liability on resps., & made the 
declaration of liability offered :—Held: the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.—CoorER v. COLLINS ELECTRICAL, 
Lrp. (1926), 20 B. W. ©. C. 152, C. A. 


3698c. ——— Jurisdiction of registrar-—Limited to 
matters relating to sums paid into court.|— 
Where proceedings for ending or diminishing 
weekly payments have been commenced 
under sect. 12 & prosecuted as far as to obtain 
a certificate of a medical referee, but no money 
is paid into ct. by the employers under 
sect. 12 (ii), any questions arising on the 
certificate are not for the registrar but for 
the judge, cither on review under sect. 11 
or on original arbitration under sect. 21, the 
jurisdiction conferred on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii).—TEMPUS SHIPPING Cu., Lin. v. 
Trorr (1929), 141 L. 7.19; 45 T. L. R. 201 ; 
22 B. W. C. C. 181, C. A. 


3700. Add. Citations :—[1927] 1 K. B. 485; 
L. J. K. B. 261; 136 L. T. 88. 


3701. For the existing paragraph substitute the 
following paragraph :— 
Power to terminate payments — Incapacity 
ceased.|—-On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 


06 


PART XIV. SECT. 18, SUB-SECT. 3.—A. 


3686 i. Limit of preferential payment 
~—Under Workmen’s Compensation Act, 
. & (3}—Not where liability 
accrued prior to liquidation.|—Held : 
the workman was entiticd to the whole 
of the amount duc to him for com- 
pensation as a preferential debt, with- 
out any limitation to £100 as mentioned 
ins. 5, sub-s. 3, Workinen’s Compensa- 
tion Act, 1906, the liability for such 
compensation having accrued before 
the reccivers were appointed or took 
over possession of the assets of the co., 
& whether or not the aceident occurred 
before Jan. 1, 1924 (i.e. the date on 
which the Workmen’s Compensation 
Act (N. £.) came into operation).— 
Narre v. MASKELL & SMYLIE, [1928] 
aa . Lace 


PART XIV. SECT. 19. 
3700 i. Luilure by employer tu adupt 


procedure—Omission to serve report of 
medical practitioner—fReport of work- 
man’s medical practitioner served on 
employer.}—An injured workman, who 
was in receipt of weekly payments of 
compensation, was oxamined by the 
elnpluyers doctor, who certified that 
he bad partially recovered. A copy 
of this certificate was sent to the work- 
man, togethcr with notice of the 
intention of the employers at the expiry 
of ten days to diminish the weokly 
payments, but the copy was not re- 
ceived by the workman until after the 
expiry of the six days allowed for 
sending it under para. 15 of Sched. 1. 
to 1906 Act. The workman was then 
examined by his own doctor who 
reported that. he was not fit for any 
work, & a copy of this report was sent. 
ta the employers within six days ot 
the examination. Tho employers then 
applied for a inedical reference under 
Sched. I. para. 15 & they consigned a 
portion of the weekly payments in 
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terms of sect. 14, proviso (ii) of 1923 
Act :—Held: the report of the work- 
man’s doctor disagrecing with the 
employer’s medical certificate, cven 
though it was sent merely for the 
purpose of preventing the diminishing 
of the weekly payments under soct. 14 
of the 1923 Act, was a report within 
Sched. I., para. 15 of 1906 Act &, as 
it had beon received by the employer 
within six days of the exa tion 
they were entitled, under para. 15 as 
nmended by sect. 11 (1) of 1923 Act, 
to apply for a medical reference, 
although the certificate of their own 
doctor had not been recelved by the 
workman within the six days required 
by that paragraph & accordingly, as the 
application for a medical reference had 
been duly made, they were entitled to 
consign the amount of the weekly 
payments in dispute as from the date 
of that application.—~WHITE v. BAIR} 
NE taro & Co., Lrp., [1932) 8. C 
160.—SCOT. 


3701b. 
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his employment, & by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced procecdings for a review, the work- 
man admitted that the incapacity had ceased 
on‘Sept. 3, but claimed compensation up 
to the date of the award :—Held: the 
county ct. judge had no jurisdiction under 
Workmen's Compensation Act, 1923 (c. 42), 
8s. 14, to award any payment after the 
incapacity had ccased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery.— 
OcEAN Coa. Co. v. DAVIES, [1927] A. 0. 271; 
96 L. J. K. B. 364; 186L. 1. 449; 437. L. BR. 
108; 70 Sol. Jo. 1219; 19 B. W. C. C. 429, 
H. L.; revsg. (1926), 96 L. J. K. B. 255, C. A. 


Annotations :—Consd. Macaulay v. Baird (1927), 20 B. W.C.C. 


802; Niddric & Benhar Coal Co. v. Dee, [1927] A. C. 
299 ; Thorpo v. Sadicr, Sadler v. Thorpe (1927), 20 
3. W. C. C. 488. Apld. Lowe v. Essex County Council 
(1927), 20 B. W. C. C. 452; Pullen v. Enthoven (1927), 
20 B. W. 0. C. 248. Consd. Catton v. Ashwell & Nesbit, 
[1928] Ch. 484; Dodd v. Oceanic Steam Navigation Co. 
(1928), 21 B. W. C. C. 118; Anchor Donaldson ». Cross- 
Jand, [1929] A, C. 297; Mockbill v. Hamer City S.S. 
Owners (1929), 22 B. W. C. C. 260. Apld. Lewis »v. 
Dobson Steam Fishing Co. (1929), 73 Sol. Jo. 483; Bevan 
v. Grovesend Steel & Tinplate Co., Ltd. (1929), 22 
B. W. C. C. 572. Folld. Fairficld Shipbuilding Co. v. 
Harris (1931), 24 B. W. Cc. CG. 110. Befd. Akers v. L. & 
N. I. Ry. (1926), 20 B. W. C. C. 195: Howarth t. 
Singleton (1926), 20 B. W. C. CG. 136; Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 573: Woodrow 
r. 'Trawlers (Whito Sea) & Grimsby (1929), 141 L. T. 676; 
Kivans v. El Uruguayo S.S. Owners, Barlow v. Pacific 
Steam Navigation Co. (1930), 23 B. W. C. C. 383. 

8701a. —-— —~—.]—PuLLEN v. ENTHOVEN & SON, 


No. 3056a, ante. , 


~~-—.|—-A workman was injured by 
an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two olfers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. Judge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co. v. Davies, No. 3701, 
ante, the employers were entitled to stop 
payment of compensation when they did :— 
Held: the evidence supported the findings, 
& the judge had correctly applied Ocean Coal 
Co. v. Davies, No. 3701, ante.—LOowE v. 
Essex County Councin, (1927), 20 B. W. 


3702a. 


condition was the same in all material respects 
as at the time of the previous award & refused 
to terminate the weekly payments. The 
employers appealed :—Held: the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 
pre-accident work, all right to compensation 
ceased.—F AIRFIELD SHIPBUILDING Co., LTD. 
v. Harris (1931), 24 B. W. C. C. 110, C. A. 


3701e. Failure by workman to adopt procedure— 


Application for review—Right to amend.]— 
Employers, using the machinery provided 
by Workmen’s Compensation Act, 1925 
(c. 84), 8. 12, stopped weekly payments to 
a@ workman on their doctor’s certificate. 
The workman did not avail himself of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the employers, at the close of the 
workman’s case, objected to the method 
adopted by the workman & submitted that 
there was no case to answer. The work- 
man applied for leave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow this, & upheld the employers’ 
objection, making an award in favour of 
the employers. The workman appealed :-— 
Held: the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits.-—- 
RoBINSON v. VICKERS-ARMSTRONG, LTD. 
(1929), 22 B. W. C. C. 171, C. A. 

———.]-— A workman met with an 
accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. ‘The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications :—Held: the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection.— 
THORPE v. SADLER (A. L.) & Son, SADLER 
(A. L.) & Son v. THorpre (1927), 20 
B. W. C. C. 488, C. A. 





C. C. 452, C. A. 


3701c, ——— -}—BEVAN v. GROVESEND STEEL 
& TINPLATE Co., Lrp., No. 3954c, poat. 


3701d. —-— ---—.]}-—A_ boiler-maker’s _riveter, 


Annotation :-—Refd. Watts, Watts & Co., Ltd. v. Hole (1930), 

23 B. W. C. C. 119. 
3702b. —--— —-—.]—On May 15, 1927, a trimmer 
met with an accident on board a liner causing 





whose compensation for the loss of his right 
finger had been stopped under 1925 Act, s. 12, 
filed a request for arbn. The employers in 
their answer offered to submit to an award 
on the basis of partial incapacity, but at the 
same time gave notice that they denied 
liability. An award was consequently made 
for an agreed amount until the same should 
be ended or diminisbed. Eleven months 
later the employers applied to review with 
a view to termination of the weekly payment 
on the ground that the workman had com- 
pletely recovered. The county ct. judge 
found as facts that the workman could do 
his pre-accident work, but that his physical 
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hernia. lle received compensation until 
Nov. 12. Onreceipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability to pay com- 
pensation. The county ct. judge found that 


3702d i. 
awvard—-W ithdrawral 


there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman’s condition at 
eight weeks :—Held: the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
been given, had misdirected himself.— 
Dopp v. Ocfanic STteAM NAVIGATION Co., 
Lrp. (1928), 21 B. W. C. OC. 118, C. A. 


3702c. Action for declaration-—Of breach of statu- 


tory duty by employer--Whether maintain- 
able.|---Pltf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 


Power make interim 


hy employers of 


1923 (co. 42), 5s. 14, it must be shown 
(a) that there was an admission, express 


22 B. W. 
Grimsby (1929), 141 L. T. 676. 
3702d. Power to make interim award—Payment 
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restraining a continuance of the breach :—- 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed.—CaTTon v. 
ASHWELL & Nuspit, Lrp., [1928] Ch. 484; 97 
L. J. Ch. 199; 189 L. T. 34; 44 I. L. BR. 422; 
72 Sol. Jo. 817; 21 B. W. O. C. 97, O. A. 


Annotations :— Consd, Anchor Donaldson v. Crossland, [1929] 
o : 297. 


Refd. Robinson v. Vickers-Armstrong (1929), 
W.C. 0. 171; Woodrow v. Trawlers (White Se) 


into court.|—-A workman suffered injuries 
through an accident arising out of & in the 
course of his employment, & his employers 
paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), 5. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of hig employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman :—Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 


sf. Power to dimtuish st Ae 
from what date.jJ—A_ dock labourer, 


application for medical reference. |— 
Hild: an interim award fell to be 
refused. in rar gos that the employers, 
having spp for a medical reference, 
were ontitled to the protection of con- 
signation until the settlement of the 
dispute. —MACALLAV ® WILLIAM BARD 
& Co., (1927] 8, C. 788; 20 B. W. GC. C. 
802.---SCOT. 


0 i, -—- - On return lo work.jJ—~'The 
employers of @ workinan, who hud 
been injured by accident, paid com- 
pensation, as for total incapacity, 
Without any award having been made 
or any memorandum of agreement 
having been recorded. After a time 
the workman started work again with 
the same employers, not at his former 
work as a inachine monlder, but as a 
labourer. The employers ceased pay- 
ment of compensation as from the 
date of the workman's re-employment, 
without having served uny ccrtificate 
or hotice under sect. 12 (3). Tho 
workinan brought an application for an 
award of compensation as for partial 
incapacity from the date of the ecssa- 
tion of payments, & moved = the 
arbitrator to make an interim award 
of compensation. The arbitrutor re- 
fused the motion :+-—Weld: an interim 
award was incompetent, in respect 
that, as the workman had “ actually 
returned to work,” the employers were 
entitled, under sect. 12 (1), to end 
all paynonts of compensation. — 
APDOUGAL 1, SINGm MANUVACTGRING 
Co., (9511) 8S. CO. 47:83 BL Ww. OO. OO, 
616.--SCOT, 


sc. “* Weekly payment "—What i3.J— 
In ea oa . aymont a “ weekly 
payment under ® principal Act” 
within Workmen’s Coninenention Act, 


or implied, of Hability under the Act, 
& (lb) that the payment was made in 
respect of that admission. 

Where employers paid a sum of 
money to a workman, who signed a 
roccipt bearing that the payment was 
made without an admission of liability 
on their part :—-Held: as it did not 
appear that the payment complied 
with the above requirements, sect. 14 
did not apply.—-LaFrrerRtry v. NARN- 
GAVIL CoaL Co., Lrp., (1927) 8. C. 
60; 20 B. W. C. C. 671.-—8COT. 


sd. Service of certificate of recovery—- 
Time for---Service more than 6 dayr 
after exramination.|—A toedical prac- 
litioner, instructed by an employer to 
exainine a workman in receipt of 
weekly payments, reported to the 
einploycr on Jan. 16, 1930, that he had 
exatuined the workman on Dec. 30, 
1929, when hoe had found bim to have 
wholly recovered, & that, to confirm 
his diagnosis, he had subsequently 
had the workman X-rayed a 
surgeon’s opinion taken. On Jan. 18, 
two days aftcr receiving the medical 
certificate, the employer served it 
upon the workman, along with notice 
that his weekly payments would be 
ended. In arbn. roceedin the 
workman maintained that the ein- 
ployer was not cntitled under sect. 12 
(3) to end his weekly payments, because 
he had failed to serve the certificate 
within six days after the medical 
examination, & he contended that the 
six days’ titne-limit contained in scct. 
19 (2) must be read into the provisions 
of sect. J2 (3) :—Held: the employer 
had ended the workman’s weekly pay- 
ments in compliance with sect. 12 (3). 
——M'GrE v, M‘BRAYNE, (1931) $. ©. 
69 . 23 B, WwW. C. C. 627.---8CO e 
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who, in cousequence of injuries to both 
unkles, had been found by an arbitrator 
to be in a permanent state of par(ial 
incapacity. was paid cmupensation up 
till June 7, 3930, at a weekly rate of 
25s. On May 23 his omployers served 
upon him a medical certificate to the 
effect that he was fit for light, work, 
& intimated their intention to diminish 
lis weekly payments to 7s. 6d. per 
week. The workman served @ counter 
certificate to the effect that he would 
never be fit. for any but sedentary work. 
Qn June 2 his employers offered him 
light cleaning-up work. Thereafter 
they applied for, & obtained « medical 
reference; &, on Aug. 9, the refcree 
reported that the workman was fit for 
light cleaning-up work on a level 
surface. Subsequently the workman 
accepted the light. work offered. The 
aiiplovers baving thereafter applied 
to the arbitrator to diminish the weekly 
yaymMents to 7s. 6d. per week as froin 
vue 7, the workman contended that, 
as the referee had made no fiuding 
upon his condition before Aug. 9, 
there was no cvidence to justify the 
arbitrator in diminishing the payments 
nior to that date. The arbitrator 
aving diminished the weekly pay- 
ments as from Juue 7:—Held: os nv 
change in the workiwan’s condition 
between June 7 & Aug. 9 had boen 
alleged to the referee or to the 
arbitrator, the arbitrator was, in the 
oiroumstances, entitled to treat the 
referee’s report as conclusive of the 
workman’s condition as from June 7, 
& to diminish the compensation pay- 
able to bim as from that date.—-- 
DOCHERTY v. Ross & MARSHALL, LYTD., 
{1931] &. C, 603. -~SCOT. 
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into ct. instead of paying it to the workman. 
—ANCHOR DonaLpson, Lip. v. CROSSLAND, 
[1929] A. C. 297; 98 L. J. P.C.7; 140 L. T. 
282; 45 T. L. R. 97; 21 B. W.C.C. 448, H. L. 
ed tations :-—Distd. Mockbill v. Homer City S.S. Owners 
(1929), 22 B. W. ©. OC. 260. Folld. Woodrow v. Trawlers 
White Sea) & Grimsby (1929), 141 L. T. 676. Consd. 
evan v. Grovesend Steel & Tinplate Co. (1929), 22 B. W. 
C. 0. 572; Evans v. El Urnguayo 8.S. Owners, Barlow v. 
Pacific Steam Navigation Co. (1930), 23 B. W. C. C. 388. 
3702e. -|—Where employers, on receiving a 
certificate of the workman’s doctor that he 
is fit for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his employ- 
ment, but are informed that. the certificate 
was no admission of recovery having regard 
to the fact that it was made on a National 
Health Insurance form, which did not admit 
of stating a man is fit for light work only, & 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 
that the employers should continue to pay 
the compensation until the hearing of the 
arbitration, the county ct. judge, sitting as 
an arbitrator, has a power inherent in him 
under Workmen’s Compensation Act, 1925 
(c. 84), 8. 12, to make such an interim award 
in order that the provisions in the section 
shall be made. effective —Woopnow § v. 
TRAWLEKS (WHITE SEA) & GRIMSBY, LTD., 
[1930] 1 K. B. 176; 99 L. J. K. B. 7; 141 
L. T. 676; 22 B. W. C. C. 456, C. A. 
Annotations >--—Consd. Bevan v. Grovesend Steel & Tinplate 
Co. (1929), 22 B. W. GC. CG. 572; Evans v. El Uruguayo 
8.8. Owners, Burlow v. Pacific Steam Navigation Co. 
(1930), 23 B. W. C. C. 383. 
3702f, -——-- Time for making application.]- -An 
application for an interim award being an 
interlocutory application can only be made 
pending arbn. & cannot be made for the first 
time aft, the arbn. itself——EvANs v. EL 
URUGUAYO S.S. OWNERS, BARLOW v. PACIFIC 
SrtkamMm NAviGATION Co., Lrp. (1980), 23 
B. W. ©. C. 388, O. A. 


8704a. Under recorded agreement-—- Effect of supple- 
mental unrecorded agreement.|—HITCHENS 
& Co., LTp. v. Hart, No. 3559a, ante. 


8704b. Application to review subsequent to applica- 
tion to redeem—Ineffective.]|—ELMiort, LTp. 
», Ilopss, No. 3769a, post. 


3708. Add. Annotations :-—Consd. Willis v. Howie 
(1931), 24 B. W. C. ©, 3525 Vickers-Arm- 
strongs, Ltd. v. Regan (1932), 147 L. T. 298. 
Refd. Curran v. Kays, [1928] 2 BK. 3B. 469. 


3708a. —-— Payment of money.]-—-A workman. a 
minor, was injured by an accident in the 
course of his employment, & was paid com- 
pensation. Subsequently, having obtained 
other work, he agreed to the compensation 
being terminated, with the making in his 
favour of a declaration of lability. On 
Dec. 3. 1931, his solrs. wrote to the em- 
ployers’ solrs. informing them that the work- 
man had attained his majority on July 6, 
1931, & adding: ‘‘ 1 shall be glad to know 
whether your clients are prepared to pay my 
client compensation on the basis of partial 
incapacity.” The workman subsequently, 
on Jan. 18, 1932, gave notice of his intention 
to apply to the ct. under sect. 11 (2) of 1925 
Act to award him increased weekly payments 
of compensation, in view of his having 
attained full age. The employers contended : 
(a) that whereas by sect. 1 of 1926 Act, the 
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claim under sect. 11 (2) of 1925 Act should 
have been made by “ application for the 
review ... before or within six months 
after the workman attains the age of twenty- 
one years,’ it had not been made until 
Jan. 18, 1932, twelve days after the pre- 
scribed period; & (b) that sect. 11 (2) being 
for the review of “‘ any weekly payment” it 
was not applicable to a case where no weekly 
payments were being made :—-Held: (1) the 
words “‘ application for the review ”’ in sect. ! 
of 1926 Act were not restricted to a formal 
application to the ct. An application within 
the section could be made informally to the 
employer, & this had been done by the solrs.’ 
letter of Dec. 3, 1931 ; (2) the declaration of 
liability which had been made, being in lieu 
of the old order for payment of Id. a week, 
was a declaration intended to keep open the 
rights of the parties, & took effect as if there 
were a weekly payment which was at the 
moment in abeyance. VICKERS-ARMSTRONG, 
Lrp. v. REGAN (1932), 101 L. J. K. B. 657; 
147 L. T. 298; 25 B. W.C. C. 211, C. A. 


3708b. Award for fixed period under 1925 Act, 


s. 9 (4)—Partial incapacity continuing beyond 
fixed period.|—-A workman was injured in 
June, 1928, & received full compensation 
until June, 1929. In July, 1929, he applied 
for the restoration of compensation on the 
ground of continuing incapacity. The county 
ct. judge heard the application in Oct. 1929, 
& ordered that) the workman’s partial in- 
capacity should be treated as total incapacitv 
under sect. 9 (4). Under this order he 
awarded full compensation until Jan. 7, 
1930. On Jan. 7, 1930, the employers ccased 
payment. in Apr. 1930 the workman applied 
for review but subsequently altered his 
application to one to restore the proceedings 
begun in July, 1929, to deal with the amount 
of compensation payable for his partial 
incapacity after Jan. 7,1930. The county ct. 
judge in Nov. 1930 refused to assent to this 
application. Jn consequence the workman 
once more filed an application for review. 
On this application the county ct. judge held 
that he was by virtue of sect. 9 (4) entitled 
to review the matter, although no liberty to 
apply was expressly given under the award 
made in Oct. 1929, & made an award of £1 a 
week for partial incapacity from Jan. 7, 
1930. The employer appealed on the ground 
that there could be no right of review of a 
weekly payment that did not exist. The 
workman cross-appealed on the ground that. 
the judge was wrong in refusing to restore 
the original proceedings :~-Held: as the 
award made in Oct. 1929, dealt solely with 
matters referable to sect. 9 (4), there still 
remained the issue of partial incapacity con- 
sidered apart from sect. 9 (4) &, although the 
award appealed from was made in review 
proceedings, it should properly be treated as 
an award made in the proceedings initiated 
in July, 1929, which the workman was 
entitled to have restored, the court having 
had seisin of the matter throughout. Appeal 
dismissed. Cross-appeal allowed.—-WILLIS tv. 
Howie (1981), 24 B. W, ©. C. 352, C. A. 


8710a. --]—A miner was certified on Nov. 22, 


1919, as suffering from nystagmus & received 
compensation. After some years’ the 
employers requested a review, on which 
the county ct. judge terminated the weekly 


Cases 3'710a—-3787b. ENGLISH AND Empire Dicest SUPPLEMENT. 


97162. -——- -- 


payments as from Aug. 21, 1925, the date of 
his award, on the ground that the workman 
had recovered from his disablement & was able 
to do his ordinary work asaminer. There was 
no appeal by the workman from this award. 
Three years later, on June 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suficring 
from nystagmus, & thereby disabled from 
earning full wages at his old employment. 
The date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who 
issued a certificate confirming the certificate 
of the certifying surgeon, & fixing Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for partial incapacity as from 1925 
& a declaration of liability. The employers 
contended that the matter was res judicata, 
& this contention was accepted by the county 
ct. judge. The workman appealed :—Held : 
the award of Aug. 21, 1925, was final between 
the partics & could not be affected by the 
certificate of the medical referee.---WILLIAMS 
v. CRAWSHAY Bros. (CYFARTHFA), Lip. (1929), 
22 B. W. C. C. 223, C. A. 

—— ---——,] —SMITH v. UNION CASTLE 
STEAMSHIP Co,, Lrp., No. 3076a, ante. 


8718. Add. Annotations :--Distd. Thorpe v. Sadler, 


Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 496. 


$721. Add. Annotation :—-Consd. Charlton v. Union 


Castle Line, Ltd. (1980), 143 1. T. 66. 


8725. Add. Annotation :—Refd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins . Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 664. 


8726. Add. Citation :—136 L. T. 129. 
3726a. ———-.]—A baker’s assistant, aged eightcen 


3731. 


years, lost his right index finger. The em- 
ployers consented to an award for a weekly 
payment & then applicd for a review asking 
for termination. Their application was 
granted, but the workman obtained a declara- 
tion of liability. The workman then applied 
for a review, asking for an increase, & pro- 
duced evidence that he had tried other work 
but was unable to do it. The county ct. 
judge refused the workman’s application on 
the ground that the workman had failed to 
satisfy him that he was unable to do his pre- 
accident work. The workman appealed :— 
Held: there was evidence to support the 
finding & no misdirection. Appeal dismissed. 
—ALLVEY v. WILSON (1930), 23 B. W. C. C. 
525, C. A. 

Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664; Charlton v. Union Castle 
Line, Ltd. (1930), 143 L. T. 66. Refd. Cushion 
v. Tredegar Iron & Coal Co. (1927), 20 
B. W.C. C. 454. 


3733. Add. Annotation :—As to (2) Refd. Lewis v. 


PART XIV. SECT. a SUB-SECT. 3. 


3719 i. 
question of calculation of compensation. } 


Whether  applicable---7'o 


87387b. 


—Ticid: in view of the arbitrator’s 
expross finding that there had been no 
agreement between the parties as to 
the average weekly amount of the 
workman’s pre-accident ecarnings, the 
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Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), V6 L. J. K. B. 664. 


3734a. Workman generally more fit for work.]— 


A colliery repairer had a series of hernia & 
operations for hernia commencing in 1922. 
In 1927, on the workman’s appln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, & awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, & the matter was referred by the 
judge to the medical referec, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers’ doctors which he bad rejected at the 
former hearing & made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this argu- 
ment, the judge was written to & usked what 
change of circumstances he found which 
justified him in coming to his decision in 
3928. In reply the judge said he had found 
that the workman was generally more fit 
for work :—Held: there was evidence that 
the man was fitter generally, & there had 
been, therefore, such a change of circum- 
stances as justified the later award.—- 
PARTRIDGE, JONES & Patron Jon, Lrp. v. 
SULWAY (1928), 21 B. W. C. C, 4238, C. A. 


3737. Add. Annotations :—-Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 664; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
v. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454; Barber, Walker & Co. v. Flint 
(1928), 98 L. J. K. B. 83. 


3737a. ——-— ———.|—The principles laid down in 


Bevan v. Energlyn Colliery Co., No. 3366, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by sect. 11 (3). Apart from 
that sect. the principle does not apply to 
cases under the Act, the provisions of 
Workmen's Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42).—CaLow v. 
SHELTON JRON, STEEL & CoaL Co., Lrp. 
(1928), 21 B. W. C. C. 125, C. A. 


General fall in wages.]—<A collier being 
partially incapacitated by an accident arising 
out of & in the course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the workman’s 
average weckly earnings for twelve months 
before the accident were £3 19s. 4d., it was 
agreed that the employers should find him 
suitable employment & pay him the wages 
which he could earn therein &, in addition 
to those wages in each week, half the 
difference between his said average weekly 
earnings & the wages he could earn at the 





arbitrator was entitled to determine 
that amount de nono upon the whole 
evidence before him.—FOTHERI 

v. ALLOA COAL Co., LTN., [1931] S., : 
611, 612.—-SCOT. 
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said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had becn made for some years, the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I., s. 16 :—Held: a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed.—BARBER, WALKER & 
Co. v. FLInt, [1929] 1 K. B. 256; 98 L. J. 


K. B. 83; 140 L. T. 154; 21 B. W. C. C. 
428, O. A. 
3745a. .|—A workman, who was paid com- 





perpen for the loss of three fingers, & who 
ad returned to light work, was discharged 
owing to the closing down of his employers’ 
works. He registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
portionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum, 
less than the full compensation, to date from 
the application for review & not from the 
cessation of the unemployment benefit :— 
Held: the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased.—Ki1na v. BRiTIsH STE. 
CorRPN., Lrp. (1928), 21 B. W. C. C. 37, OC. A. 
aneanen i mete ence ». Pwll-Heli Granite Co. (1929), 


Ww.c 

3748a. -}—A workman was injured by acci- 
dent on July 4, 1926, & was paid com- 
pensation for total incapacity until Jan. 
1929, when the weekly payments were 
reduced to 25s. In Mar. 1929, the workman 
applied for an increase by way of review. 
The county ct. judge held that there had 
been no change of circumstances & refused 
the application. ‘The workman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the labour market 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct. judge found that 
the workman had not really tried to obtain 
employment, & again held that there had 
been no change of circumstances that would 
justify a review. The workman appealed :— 
Held: there was evidence to support the 
finding, & no misdirection.—CHARLTON v. 
UNION CASTLE LINE, Lrp. (1930), 143 L. T. 
66; 23 B. W. C. C. 65, C. A. 

3749. Add. Annotation :—As to (1) Apld. Glad- 
stone Spinning Co. v. Nangle (1928), 98 L. J. 
K. B. 161. 

3753a. —-—. Effect of Workmen’s Compensation 
Act, 1926 (c. 42).|—A workman, being a 
minor, who met with an accident arising out 





matter should be referred to a medical 
referee under sect. 19. 


Cases 3737b—3754a. 


of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act.—EDWARD CuRRAN & Co. v. 
Kays, [1928] 2 K. B. 469; 97 L. J. K. B. 
806; 139 L. T. 294; 21 B. W. C. O. 208, C. A. 

Annotation :—Oonsd. Vickers-Armstrongs, Ltd. v. Tegan 

(1932), 147 L. T. 298. 

8753b. Time for making claim.]—-An infant 
sustained an accident on Jan. 14, 1930, & 
received compensation at the rate of £1 a 
week. On June 24, 1930, he was given light 
work, & in addition to his pay for this work 
received 8s. 3d. a week as compensation. 
He was discharged on Dec. 3, 1930. He 
became twenty-one on June 30, 1931. In 
Nov. 1931 certain correspondence passed 
between the employers’ insurers & the work- 
man’s solrs. whereby it was agreed that the 
sum of 8s. 3d. a week should be paid to the 
workman as compensation. This letter said, 
‘We think it will be necessary to record an 
agreement to show the review by consent of 
the post-infancy basis of compensation. 
Before doing so, however, we shall be glad to 
know whether you are prepared to settle this 
case.” The workman never signed this 
agreement nor was it recorded. He reccived 
Ss. 3d. a week for three weeks only, when he 
was taken back to work at £2 4s. a week. 
On Jan. 4, 1932, an application was filed by 
the workman for arbn. by way of review on 
the ground that, but for the accident, he 
would have been earning £3 0s. 6d. a week. 
The county ct. judge held that no agreement 
capable of being recorded was contained in 
the letters, & that the application for review 
was out of time. The workman appealed, 
& also instituted proceedings to record a 
memorandum of agreement :—Held : without 
deciding whether any agreement was in fact 
contained in the letters, & without prejudice 
to the proceedings to record a memorandum 
of agreement, the application for review was 
out of time. Appeal dismissed —JOHNSON 
2. SHARP Bros, & KNIGHT, Lrp. (1932), 25 
B. W. C. C. 86, C. A. 

Annotation :—Consd. Vickers-Armstrongs, Ltd. r- Regan 

(1932), 147 L. 7’. 298, C. A. 

37538c. Informal notice to employer within six 
months after attaining majority. ]—-VICKERS- 
ARMSTRONGS, Lrp. v. REGAN (1932), 101 
L. J. K. B. 657; 147 L. T. 298; 25 B. W. 
©. C. 211, C. A. 

3754. Add. Annotation :—Consd. Miller v. Taylor 
& Son (1931), 100 L. J. K. B. 641. 


3754a. «-+-An infant workman at 
fifteen years of age commenced work at 8s. 
aweek. At sixteen years of age when he met 
with an accident he was receiving 12s. a week, 
& received compensation based on that figure. 
When he was twenty years old he applied 
for a review of the weekly payment, his 
evidence being that three years earlier he had 
been offered a post on a liner. The county 














——= 


compensation :—Held: the arbitrator 


The medical had acted rightly in refusing to end 


ag. Limitation to light work not due 
to accident medical renort gotng beyond 
reference.}—The employers of a work- 
man, who had been herent f com- 
pensation for an injury to his back 
alleged that he was now “fit for 
ordinary work” & craved that the 


referee certified that the workman was 
fit for light work only, but added that. 
his unfitness was not due to the 
accident, the effects of which had 
completely passed off, but to rheumatic 
fibrosis. The arbitrator having refused 
a motion by the employers to end the 
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the compensation, in respect that the 
only matter referred to the medical 
reforee was the question under 
sect. 19 (2) & the referee has decided 
that question in the workman’s favour. 
——QUINN v. MOUNT VERNON COLLIERY 
Co., {1932} S!C. 23.-—SCOT. 


ct. judge found that the workman was not 
suitable for a post at sea, &, apparently 
without considering whether the man might 
have obtained work elsewhere at an increased 
wage, he further found that at the date of the 
hearing the workman would probably have 
been earning. if uninjured, no more than the 
amount which he was earning when he met 
with the accident. The workman appealed : 
— Held: the reasons given by the county ct. 
judge for his award were unsatisfactory & 
the case must be remitted for further con- 
sideration. Appeal allowed. Case remitted.— 
MILLER v. TAYLOR & SON (1931), 100 L. J. K.B. 
641; 145 L. T. 539; 24 B. W. ©. C, 287, C. A. 


3754b. -——- Question of fact.J—-An infant work- 


man met with an accident while employed 
as a motor-lorry driver’s mate & received 
compensation. On attaining twenty-one the 
workman asked for a review of the weekly 
payment, alleging that but for the accident 
he would now have been able to earn wages 
as a motor-lorry driver. At the hearing of 
the arbn. the workman called evidence to 
show that he had learned to drive a motor 
lorry, but the county ct. judge disbelieved 


Cases 3754a---3769a. ENGLISH AND Iimptre Dicest SuPPLEMENT. 


ALLEN, Lip. v. Haaanr (No. 3) (1981), 24 
B. W. C. C, 613, C. A. 


8766a. Particulars—Contents of.)-—- Upon an 


application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 56, 
under which certain particulars are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble: such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution.—VICKERS, 
Lrp. v. MINERS, THamMes Srgzam Tua & 
LIGHTERAGE Co. v. INGRAM (1927), 96 L. J. 
K. B. 490; 187 L. T. 226; 71 Sol. Jo. 350; 
20 B. W. CO. C. 269, C. A. 


this evidence & made an award in accordance 3769. Add. Annotation :—Apld. Elliott, Ltd. v. 
ath an —— ewe to by oe eueyer Ifobbs (1929), 22 B. W. C. C. 509. 
The workman appealed :—Held : e ques- 
tion was purely one of fact & there was no 2769a. emer s pea er! workman poaapertrg 
misdirection. Appeal dismissed.—RusTON acer # ENY eye 10. -axpr. — 
v. RYBURN (1931), 24 B. W. C. C. 101, ©. A Liability was admitted & compensation paid. 
ana what) a aes ee In Dec. 1927, the weckly payments were 
3755. Add. Annotation :-——Ase to (2) Consd. Miller v. 


3762b. - 


Taylor & Son (1931), 100 L. J. K. B. 641. 


3762a. What court has jurisdiction.}—Where an 


arbn. is heard in a county ct. in the district 
of which both workman & employer reside, 
& an award is made capable of being reviewed, 
it is competent for cither party to apply for 
a review in another county ct. in the district 
of which the accident happened, & the judge 
of the second county ct. has jurisdiction to 
hear & determine the case, & is under no 
obligation to transfer the proceedings to the 
first county ct. Application to stay pro- 
ceedings pending appeal.—THomMAS ALLEN, 
Lrp. v. HAGGER (No. 1) (1931), 24 B. W. C. C. 
373, C. A. 

-}+—A claim for compensation was 
heard by the county ct. judge of the district 
in which both employer & workman resided. 
An award was given in favour of the work- 
man & recorded in that ct. The employer 
then applied for a review, in the county ct. 
of the district in which the accident hap- 
pended, having first, obtained a certified copy 
of the award & filed it in the second ct. The 
county ct. judge of the second ct. refused to 
transfer the proceedings to the first ct. & 
found that the workman had recovered & 
made an award ending the weekly payments. 
The workman appealed, alleged that the 
second judge had no jurisdiction to hear the 
review :—Held: the word “shall” in 1925 
Act, 3. 27, is not mandatory but is qualified 
by the words “ subject to rules of ct.” & by 
rule 89 of Workmen’s Compensation Rules, 
1926, the county ct. judge had jurisdiction 
to hear the review. Ile also had jurisdiction 
hy virtue of County Ct. Act, 1919 (c. 73), 





reviewed & the county ct. Judge made an 
award in respect of partial incapacity at the 
rate of 17s. 6d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 
of the 17s. 6d. per week under sect. 18 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
condition was & would continue to be the 
same as it had been for the past two years. 
At the hearing of the application on July 1, 
medical evidence was called to the effect 
that the workman’s condition was stabilised 
& that there was unlikely to be any change 
in either eye. The county ct. judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had given to him. The em- 
ployers gave notice of appeal, & later the 
workman filed an application for review on 
the ground that his incapacity had increased : 
—Held: (1) the employers have an absolute 
right to redeem, & the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & the right 
of the employers to redeem having become 
crystalised by that date, the subsequent 
application to review could have no effect.— 
Exniorr, Lrp. v. HOBBS (1929), 22 B. W. C, C. 


«. 10 (1). Appeal dismissed.—THOMAS 509, C. A. 


e or review appropriate—Pa of Coat Co., Lrp., [1926] 8. OC, 972.- 
PART XIV. SECT. 20, SUB SECT. 6. compensation under unrecorded agree- SOOT. 
8763 i. Whether original arbitration ment.}—Harkis o. MANOR Powis 
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8775. Add. Annotalion :—As to (1) ‘Consd. Curran 
v. Kays, [1928] 2 K. B. 469. 


8777. Add. Annotation :-—Apld. Elliott, Ltd. ». 
Hobbs (1929), 22 B. W. C. C. 509. 


8781. Add. Annotations :-—As to (2) Refd. Curran v. 
Kays, [1928] 2 K. B. 469. Gencrally, Refd. 
a Ltd. v. Hobbs (1929), 22 B. W. C. C. 


8799. Add. Annotations :—-As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. O. ©. 637. Consd. Bradley v. London 
a North Eastern Ry. Co. (1931), 145 L. T. 


8801a. ——-- Scheme inapplicable where employ- 
ment occasional—What is occasional work. |]— 
By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal oy mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
ylazing shop, & also worked on the processes 
of glazing known as rebuffing & whittening. 
In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing & whittening was ‘‘ occasional 
only & for not more than eight hours in any 
week,” & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed :--~Held: for the employment to 
fall within the proviso it must be both 
“occasional only” & ‘‘ for not more than 
eight hours in any week.” In this case the 
workman was called on, under his ordinary 
employment, to do the work, &, therefore, 
such work was not ‘“ occasional only.’’-— 
MAKIN v. NEEDHAM, VEALL & Tyzack, Lrn. 
(1929), 22 B. W. C. C. 76, C. A. 


3801b. -——- Disablement before Scheme in opera- 
tion.]--By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928. workmen 
engaged in certain processes are brought 
within the operation of the 1925 Act. By 
ara. 2 the scheme came into operation on 
feb. 1, 1929, & is made to apply to all work- 
men employed at any time on or after Jan. 1, 
1929, in the processes therein specified. By 
para. 11 1925 Act, s. 14, requiring the claim 
to be made within six months of the happen- 
ing of the accident, is made to apply, the 
disablement being treated as the date of the 
accident. <A street mason employed on 
Jan. 1, 1929, on a@ process within the scheme 
was taken ill on Jan. 8, & later went to 
hospital suffering from silicosis. He did not 


know until Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certifying surgeon who, however, was away. 
He took no further steps to get certified until 
at the end of June he was discharged from 
hospital in order to sec the certifying surgeon, 
who examined him & certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 he first gave 
notice to his employer of the accident & 
made a claim. The county ct. judge held 
that the accident having occurred between 
Jan. 1 and Feb. 1, 1929, was not onc to 
which the scheme applied, & that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
days after the six months had expired. The 
workman appealed :—-Jleld: although the 
Scheme did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
workmen employed on or after Jan. 1, 1929, 
& therefore applied to a workman employed 
on Jan. 1, 1929, who was certified after that 
date as being disabled. On the second point 
the award was upheld on the ground that, 
there was here no reasonable cause for the 
delay in making a claim. Appeal dismissed. 
—Hotr v. Lionson (ANDREW) & Sons (1930). 
23 B. W. C. C. 242, 0. A. 


3801c. Order extending Workmen’s Compensation 


Act, 1906 (c. 58), s. 8, to ironworkers’ 
cataract — Construction of Order.|] — Held: 
the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract.) Order, 1925. was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semble: the 
absence of a bed in a ward or a vacancy ina 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months.—DAvVIEs 
v. BALDWINS, LTp. (1926), 136 L. T. 462; 
20 B. W. GC. C. 116, C. A. 


Annotation :-—Consd. Leonard v. Redbrook ‘Tinplate Co., 
[1930] 1 K. B. 643. 


8801d. Right to compensation not limited to skilled 


workers.]—Applt. was employed by resps., 
who were varnish manufacturers, as a general 
labourer. He was twenty-two vears of age 
& his wages were £2 a week. His work was 
to help with the loading & unloading of 
vehicles, & clean & fill old varnish drums. 
In the course of his work he came into contact 
with rosin, turps, wood-oil, gum, etc., & he 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certitied that he 
was suffering from dermatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb. 1, 1930, when it was to be 
terminated. He held that applt. was not 


a as to his previous employment, & that, previous crmployment required by 
PART XIV. SECT. 22, SUB-SECT. 1. if the claimant withholds information, ardae 13 of the Scheme :--- Held; there 


ac. Various Industrics (Silicosis) he shall forfeit an 


Scheme, 1928-— Duty to furnish informa- tion under the Scheme. 


right to compensa- 
A workman, which the information must be fur- 


wing in para. 15 no time limit within 


tion as to previous er i eR td who had been cortified by the certifying nished, the workman, having furnished 
arlous 


for furnishing.)-—~V 


Industries surgeon to be totally diasbled by it in the initial writ, was not in breach 


(Silicosis) Scheme, 1928, para. 13, silicosis, claimed compensation from of para. 13; &, accordingly, he had 
enacts that a claimant for compensa- his employer. His claim having been not forfeited his right to compensa- 
tion under the Scheme must. furnish refused, he brought arbn. proceedings, tion.—-HENRY +. GLADSTONE, [1931] 
the employor from whom compensa- & in the initial writ furnished for the S. C. 228.---SCOT, 

tion is claimed with true information first time the particulars as to his 


Cases 3801d---3811a. 


then disabled from earning full wages at 
the work at which he was employed ; that he 
was employed as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work; & that the wording 
of sect. 43 (1) (i) precluded applt., who was a 
labourer, from recovering compensation as a 
worker in the varnish-making industry or 
otherwise than as a general labourer :— 
Held: the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect. which limited its 
application to skilled workers in a process. 
It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed.— 
GILMORE v. FREDERICK BOEHM, Ltp. (1930), 
99 L. J. K.B. 640; 143 L. T. 307: 467.1. R. 
484; 74 Sol. Jo. 402; 23 B. W. C. C. 198, 


A. 


3801e. Extension of section to other diseases by 
Order in Council—Subject to modification— 
What amounts to modification.}—1925 Act, 
s. 43 (3), gives the Secretary of State power 
to ‘‘make Orders for extending the pro- 
visions of this section to other diseases & 
other processes, & to injuries due to the 
nature of any employment specified in the 
Order not being injuries by accident, either 
without modification or subject to such 
modifications as may be contained in the 
Order.’”” Workmen’s Compensation  (In- 
dustrial Diseases) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 43 
‘‘subject to the modifications hereinafter 
specified,’”’ to (inter alia) cataract caused by 
exposure to rays from molten or red-hot 
metal. Para. 3 provides that ‘a person 
suffering from cataract shall not be entitled 
to compensation under the provisions of the 
said sect. on account of that disease for more 
than six months in all,’’ subject to a power 
of extension at the discretion of the arbitrator 
acting on the advice of the medical referee :— 
Held: para. 3 was a ‘* modification ’’ within 
sect. 43 (3), & was therefore not ultra vires.— 
LEONARD v. REDBROOK TINPLATE Co., LYTD., 
[1931] A. C. 205; 100 L. J. K. B. 225; 144 
L. T. 846; 47 T. L. R. 187; 23 B. W. C. C. 
375, WH. L. 

3801f. Metal Grinding Industries (Silicosis) Scheme 
--- Necessity for employment on process when 
Scheme brought into force.]—Hy para. 2 of 
Metal Grinding Industries (Silicosis) Scheme, 
which came into force on July 1, 1927, the 
Scheme is made to apply to any workman 
employed on or after that date in certain 
processes connected with the grinding of 
metals. By para. 7 the certifying surgeon 
is to certify the date of disablement, & by 
para. 4 the workman, to qualify for com- 
pensation, must have been employed in the 
specified processes within the three years 
previous to the certified date. By para. 5, 
where the workman has been employed in 
the processes for not less than five years, the 
onus is on the employer to prove that the 
disease is not due to employment in the pro- 
cesses instcad of on the workman to prove 
that the disease is so due. A workman had 
been employed as a nail & tack maker for 
thirty-five years & as such had for many 
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years to use a sandstone grindstone. On 
Feb. 7, 1930, the workman ceased work, & 
on Aug. 19, 1930, he was certified by the 
certifying surgeon to be suffering from 
silicosis, the date of disablement being fixed 
as Feb. 7, 1930. On aclaim for compensation 
the county ct. judge found that, although the 
workman had not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme came into force, yet as he 
had been employed previously in such a 
process for not less than five years, he held 
that the employers had failed to discharge 
the onus put upon them by para. 5 of the 
Scheme, & therefore held that the disease 
must be deemed to be due to the employment. 
He accordingly made an award in favour of 
the workman. The employer appealed :— 
Held: by the finding of fact that the work- 
man had not been employed in any process 
mentioned in the Scheme on or after the date 
when the Scheme came into force, the work- 
man was not within the Scheme at all, & 
therefore para. 5 could not be made to apply 
to him. Appeal allowed.—HUGHEs  v. 
HARRISON & Cook (1931), 24 B. W. C. C. 
104, C. A. 

3801g. Date of disablement-—No date in certificate 
—Date of accident.}—Various Industries 
(Silicosis) Amendment Scheme, 1930, which 
came into force on Feb. 1, 1931, held applic- 
able to a workman who ceased work by 
reason of silicosis on Dec. 27, 1930, for the 
reason that no date of commencement of the 
disease was stated in the surgeon’s certificate 
which was given on May 7, 1931.—Bripe@rs 
v. NEw Rock CoLiLiERIES Co. (1932), 101 
L. J. K. B. 557; 25 B. W.C. C, 155, C. A. 


8802. Add. Annotation :—Apld. Young v. Keeble 
(1928), 21 B. W. C. CO. 284. 

8805. Add. Annotation :—Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3807. Add. Annotations :—Consd. Ellerbeck Col- 
leries, Ltd. v. Cornhill Insurance Co.. [1982] 
1 K. B. 401. Refd. O’Neil v. Wilsons & 
Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3810. Add. Citations:—[1927] A. C. 461; 96 
L. J. K. B. 608; 187 L. T. 257; 71 Sol. Jo. 
429; 20 B. W.C. C. 391. 
Add Annotations : —Consd. Ellerbeek Col- 
lieries, Ltd. v. Cornhill Insurance Co., [1982 | 
1] K.-B. 401. Refd. M' Dougall v. Summerlee 
Tron Co. (1927), 20 B. W. C. C. 419. 

3811a. Silicosis—-Construction of Various Industries 
(Silicosis) Scheme, 1928.])—By clause 2 (vii) 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is ‘‘ any process in or incidental to the 
manufacture of china or earthenware, in- 
cluding sanitary earthenware, _ electrical 
earthenware, & ware tiles.’?’ A workman 
was employed to put spouts & handles on 
teapots made of Jet & Rockingham ware, 
& was certified as being totally disabled 
from silicosis. Evidence was given before 
the county ct. judge that Jet & Rockingham 
ware was a special branch of the pottery 
trade & did not come within the meaning 
of the trade term “ earthenware ’’—Held: 
the words used in describing the processes 
specified in the scheme are to be interpreted 
in the technical sense in which they would 
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be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 
public.—DoOncAsTER v. SuDLOW (R.) & Sons 
(1929), 22 B. W. C. C. 564, C. A. 


8818. Add. Annotation :—Consd. Edwards v. Pen- 


rhiceiber Navigation Colliery Co. (1931), 24 
B. W. C. C. 117. 


3814. Add. Citations :—[1928] 1 K. B. 291; 96 


L.J.K. B. 347; 137L. T. 26; 915. P. 43; 
21 B. W. C. C. 226. : 








-——-—.]—A certificate of disable- 
ment granted to a workman under 1925 
Act, s. 43, certified as the date of disable- 
ment a date more than six months before 
the date of the certificate. Consequently a 
claim by the workman for compensation 
founded upon the certificate was not made 
within the period prescribed by 1925 Act, 
s. 14 (1), namely, six months from the 
occurrence of the accident, the disablement 
being treated by sect. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination 
of the workman by the certifying surgeon 
the claim for compensation could have been 
made in time:-—-/leld: on the facts, the 
failure to make the claim within the pre- 
scribed period was due to the delay of the 
certifying surgeon &, so far as the workman 
was concerned, was occasioned by reasonable 
cause, within proviso (b) to sect. 14 (1), & 
the workman was entitled to compensation. 
—KITCHEN v. Kocu (C.) & Co., Lrp., {1931} 
A. C. 753; 100 lL. J. K. B. 459; 145 L. T. 
618; 47 T. L. R. 558; 75 Sol. Jo. 571; 24 
B. W.C. C. 294, H. L. 


3815b. Omission of date of disablement.] -— 


WILLIAMS wv. NEw BRITISH RHONDDA COL- 
LIERY Co., LTp., No. 3088b, ante. 


3816. Add. Annotations ;:-—As to (2) Consd. Cauldon 


Potteries v. Johnson (1926), 20 B. W. C.C. 42. 
Apld. Young wv. Keeble (1928), 21 B. W. C. C. 
204. 


3816a. Certificate of death- Various Industries 


(Silicosis) Scheme, 1928—-Whether presence of 
medical referee at post-mortem essential. |-— 
By clause 14 (1) of Various Industrics 
(Silicosis) Scheme, 1928, it is provided that 
where an application is made on behalf of 
dependants of a deceased workman to a 
medical referee for a certificate that death 
has been due two silicosis or silicosis & tubercu- 
losis, the medica] referee must, after a post- 
mortem examination, give a certificate in 
accordance with the facts & such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 
examination shall, if possible, be made by or 
under the personal supervision of the medical 
referee. The last provision is directory & 
not. imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited to attend, & subse- 
quently, after an examination of portions of 
the lungs, the medical referee gave a certifi- 
cate that death was due to silicosis & tubercu- 
losis :—-Held : (1) the provisions of clause 


the correct procedure to quash a certificate 
would be to obtain a rule nisi for a writ of 
certiorari.—HINDMARSH v. JOHNS (EDWARD) 
& Co., Lip. (1930), 23 B. W. C. OC. 537, C. A. 


3818a. -.]—A french polisher had suffered 


intermittently from dermatitis since 1925, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appct. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. Onaclaim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 :—-Held: there was no vital 
inconsistency between the two certificates. 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again.— Macy v. CorK MANUFACTURING 
Co., Lrp. (1928), 21 B. W. C. C. 306, C. A. 


t 
s 


Annotation :-—Consd. Williams v. Crawshay Bros. (Cyfarthfa) 
(1929), 22 B. W. C. C. 223. 


3819a. Certificate incomplete—Death of certifying 


surgeon—Subsequent certificate by successor 
—Validity.|—On July 12, 1926, eighteen 


‘months after the workman had left his 


employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words ‘‘I certify that the 
disablement commenced on _ the day 
of ” struck out. Before the work- 
man could see Dr. S. to have the omission 
pat right the doctor died. After Dr. F. had 

een appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their cmployment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention :--- 
Held: the first certificate was inconiplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate.— 
POWELL v. CAULDON POTTERIES, LTn. (1926), 
96L. J. K. B. 245; 186 L. T. 582; 20 B. W. 
C. C. 16, C. A. 


14 (1) of the Scheme were complied with & 4, ,otation ----Folld. Hands ». Great Wostern Colliery Co. 
the certificate was conclusive; (2) further, 1930), 23 B. W. CG. CG. 477. aod 


» V. SECT. 22, SUB-SECT. 3.— lo disease — Ontvissiun of word . LTp. vw VELnA, (1927 
Bane in me _.. }~Held: fatal-—Broken 5S. A. S. HH. 49.—AUS., " 
se. Failure to show disablement due HiLL ASSOCIATED SMELTERS [PRO- 


75 


3819b. Certificate 


PART XIV. Peete SUB-SECT. 3.— 


Sf. As to date of commencement of 
disease.|—A winer, who had previously 
unre Hi sane nystagmus, certificate was dis 
© ned work from new employers. referee. : 

Shortly after entering this employment In an arbo, the arbitrator 
he obtained from a certifying surgeon 


ineffective—Issue of second 
certificate.|—A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 81, 1924, by miner’s nystagmus. From 
Oct. 1924, to Mar. 1929, he worked on the 
surface as a partially incapacitated workman. 
On Mar, 8, 1929, he was served under 1925 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, & the question 
was ultimately referred to a medical referee, 
who, in Apr. 1929, certified that the workman 
was not then suffering from miner’s nystag- 
mus & was fit to resume work underground. 
On Dec. 12, 1929, the workman obtained 
from the same certifying surgeon a certificate 
that he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words ‘“‘& I certify that the disablemen 
commenced on the day of ” 
struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
regulations as to certifying surgeons, which 
states ‘‘ [if the surgeon is unable to certify 
a date on which the disablement commenced, 
he should strike out this part of the certificate. 
In that case the disablement will be deemed 
to have commenced on the date on which 
this certificate is yiven].”” On obtaining this 
certificate the workman made a claim for 
compensation on his employers, who appealed. 
to a medical referee. The medical referee on 
Jan. 4, 1930, dismissed the employer’s appeal. 
The certifying surgeon then issued a second 
certificate which he ante-dated Dec. 12, 1929, 
& in which he certified that the workman’s 
disablement commenced on Mar. 31, 1924. 
In Mar. 1930, the workman filed an applica- 
tion for arbn. based on an allegation of 
recurrence of the industrial disease which 
originally manifested itself in 1924. The 
county ct. judge made an award in favour of | 
the employers on the ground that the date | 
of disablement must be taken to be Dec. 12, 
1929, & that the certifying surgeon had no 
power to displace the certificate given on 
Dec. 12, 1929, by the certificate given in 
Jan. The workman appealed :—Held: the 
certificate of Dec. 12, 1929, was ineffective, 
as no date of disablement could be inferred 
from it, & the certifying surgeon was entitled 
to issue an effective certificate giving the 
date of disablement as Mar. 31, 1924. Case 
remitted for compensation to be awarded.— 
HANDS v. GREAT WESTERN COLLIERY Co., 
Lrp. (1930), 23 B. W. C. C. 477, C. A. 


3820. Add. Annotations :—Apld. Cauldon Potteries 


v. Johnson (1926), 20 B. W. C. C. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 
Apld. Young v. Keeble (1928), 21 B. W. C.C. 
294. 


38214. ~.J—A certificate was given by the 


certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 


u certificate that be was disabled owing 
to miner’s nystagmus, & that disable- 
ment had commenced on a date since 
he entered his new employment. An 
appeal by the employers 
assed by the medical 


after a proof, held that the disablement (A.-G.) 
had commenced on a date earlier than 
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by the aopeyes to review the weekly pay- 
ments. The workman was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 


‘*mcluding dupuytrens contraction, held the 


symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, & reduced the compensation 
to ld. a week. The case involved a point of 
law, &, early in the hearing, counsel callea 
attention to that fact, but the judge omitted 
to take any notes of the proceedings :— 
Held: (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note.—CAULDON POTTERIES, LTD. v. 
JOHNSON (1926), 20 B. W. C. C. 42, C. A. 


Annotation :—As to (1) Apld. Young v. Keoble (1928), 21 
B. W. C. C, 294, 


3821b. As to cause of death or incapacity.| 


A 
workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
his ankle & with heart trouble. From 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm & 
Jeg, he became mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 15 he was admitted to hospital, where 
the medical superintendent found that he 
had long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visited the hospital, & 
on Nov. 28 certified that the workman was 
suffering from lead poisoning or its sequela, 
& had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit & of the certificate of the certifying 
surgeon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
hemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 
& refused to make an award in favour of the 
dependants, on the ground that they had not 
discharged the onus of proving that lead 
poisoning either caused, contributed to, or 
accelerated death :—Held: there was evi- 
dence to support the finding, & no mis- 
direction.—YOUNG v. KEEBLE, LTD. (1928), 
21 B. W. C. C. 294, C. A. 





882ic. —-—.]—An odd job man in spinning mills 


was certified as suffering from epitheliomatous 
ulceration of the skin due to mincral oil. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 


that certified by the pede hey surgeon, 
& more than twelve months before the 
workman entered his new employment 
& refused compensation :—Held: the 
t the date of disablement stated in tho 
certificate of the certifying surgeon 
was conclusive.—TENNENT v¥. MOooRE 
& Co., LTp., [1929] 8. C. (Ct. 
of Seas.) 7.—SCOT. 


3821f. - 
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employers, which tended to show that he had 
not contracted the disease in their employ- 
ment & that death did not result from the 
disease :—Held : the judge was not entitled 
to refuse to hear the evidence, & the case 
must be remitted for rehearing.—_NEEDHAM v. 
AcE Mitz, Lp. (1928), 21 B. W.0.C. 189, 0. A. 


8821d. As to date of disablement.] — The certi- 


ficate which a workman must obtain from 
the certifying surgeon under 1925 Act, s. 43, 
as a condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive gs to 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine 
that the disablement commenced at an 
earlier date.—Witsons & Crypr Coat Co., 
Lp, v. FLYNN, [1930] A. O. 516; 99 L. J. 
P. C. 1389; 143 L. T. 362; 46 T. L. R. 441; 
74 Sol. Jo. 487; 23 B. W. C. C. 159, H. L. 


Annotation :-—COonsd. Edwards v. P ats 
Colliery Go. (1931), 24 hes Naa e a ene meetvel Navigation 


3821e. —-——-.]—Pltfis., who were a colliery co., had 


in their employment early in 1929 two piece- 
work _miners who, for reasons not here 
material, were not actually working & 
received no wages, though their names 
appeared in the pay sheets, for a period 
including Mar. 8 to Mar. 19. On Mar. 8 
deft. insurance co. issued to pltfs. a cover 
note which insured pltfis. from Mar. § to 
Mar. 19 against claims for non-fatal accidents. 
During the currency of the cover note the 
certifying surgeon certified that the two 
workmen were suffering from miners’ nystag- 
mus & fixed the date of the beginning of the 
diablement as Mar. 11 in one case & Mar. 12 
in the other case. The county ct. judge 
awarded both workmen compensation, but 
defts. refused to indemnify pltfs. on the 
grounds that the workmen suffered no injury 
between Mar. 8 & Mar. 19 & were not engaged 
in work for pltfs. between those dates. In 
an action for an indemnity :-- Weld: the 
policy, though not actually issued, was 
intended to cover plitfs.’ liability for the 
results of industrial disease, & as an “ acci- 
dent,’”’ namely, disablement by industrial 
disease, had happened within the period of 
cover, & as the Act created the statutory 
fiction that a workman. at the date of the 
certified disablernent, was employed by the 
last relevant empluyer before that date, 
defts. were liable to indemnify pltfs.—-EKLLER- 
BECK COLLIERTES, Urn. v. CORNHILL INSUR- 
ANCE Co., Irp., [1932] 1 K. B. 401; 101 
L. J. K.B. 117; 1461. T. 1538; 48 T. L. 
78; 24 B. W. ©. C. 376, C. A. 


~ Failure to give notice of disablement. | 
—A workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. After varying periods of 
employment he ultimately stopped work on 
July 22, 1929, & on July 30 obtained a 
certificate from the certifying surgeon that 
he was disabled from dermatitis contracted 
during his employment by resp., & fixing 
the date of disablement as Mar. 14, 1929. 
Resp. paid the workman compensation till 
Nov. 19, 1929, when reap.’s doctor reported 
that the workman had practically recovered 
& was fit for any work except on cement. 
Resp. then employed the wor at other 
work till Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 





77 


unemployment the workman obtained work 
in Apr. 1930, with new employers In un- 
loading lorries containing old iron, rags & 
bones. By May 2 the dermatitis had become 
so bad that he had to cease work. On 
Aug. 28, 1930, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitis, but fixing the 
date of disablement at the date of the 
original disablement, Mar. 14, 1929. On 
this occasion no notice of disablement was 
given to resp., & he remained unaware of the 
certificate till the workman commenced the 
present proceedings against him for com- 
pensation on Sept. 19, 1930. The county 
ct. judge declined in the circumstances tu 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1925 Act, s. 43 (2),.& on the evidence that 
the workman had recovered from the dis- 
ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
~~-Held: (1) as no notice of disablement had 
been given after the second certificate as 
required by 1925 Act, s. 14 & r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1926, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided by reg. 8 of the Regula- 
tions as to Certifying Surgeons, the certificate 
was not conclusive of the date of disable- 
ment; (2) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed.—MAason ». 
Foster, (1931] 2 K. B. 172; 100 L. J. K. B. 
395; 145 L. T. 88; 24 B. W. ©. C. 88, C. A. 


3822a. Where possibility of recurrence.|—-A. miner 


obtained from a certifying surgeon a certifi- 
cate to the effect that since Oct. 17, 1920, he 
had been disabled by miner's nystagmus. 
Froin 1920 to 1924 he was paid compensation 
on the basis of total incapacity. From 1924 
tu 1926 he worked on the surface. In Oct. 
1926, a medical referee certified that he was 
still disabled by miner’s nystagmus. From 
1926 to 1930 he was out of employment, 
was paid compensation on the basis of partial 
incapacity. In Jan. 1930, the employer 
served a notice under 1925 Act, s. 12, 
together with a doctor’s certificate; the 
workman served a counter-certificate & the 
dispute was referred to the medical referee. 
On Feb. 15, 1930, the medical referee certified 
that the workman was not then suffering 
from miner’s nystagmus, but that his in- 
capacity to do other than surface work was 
due to other defects. The workman then 
went to a certifying surgeon, & on Mar. 27, 
1930, obtained another certificate to the 
effect that he was then suffering from miner’s 
nystagmus, & that the date of disablement 
was Oct. 17, 1920. In May, 1930, the work- 
man filed an application for arbn. claiming 
compensation on the basis of partial in- 
capacity. The arbn. took place on July 7, 
1930. The county ct. judge held that the 
medical referee’s certificate of Feb. 15, 1930, 
was conclusive, & refused to allow the work- 
man to give evidence of events subsequent 
to that date on the ground that such evidence 
would contradict that certificate. He accord- 
ingly made his award in favour of the em- 
ployer. The workman ~ appealed :—Held - 
the county ct. judge had misdirected himself 


Cases $3822a—3832b. EINGLISH AND EmprrE DiaEst SUPPLEMENT. 


in not considering whether the evidence 
tendered went to show that there had been a 
recurrence of the disease since Feb. 15, 
1930. Appeal allowed. Order for new trial. 
EDWARDS v. PENRHICEIBER NAVIGATION 
ey aus Co. (1981), 24 B. W. C. C. 117, 
A. 





3822b. Various Industries (Silicosis) Scheme, 1931 
—-Examination & certification by Medical 
Board—- When certificate conclusive -—— Re- 
examination not made ‘in pursuance of any 
Compensation Scheme.’?}—A pottery worker 
to whom Various Industries (Silicosis) 
Scheme, 1928, applied ceased work on 
Sept. 25, 1930. On Sept. 30 the certifying 
surgeon certified that he was totally disabled 
from silicosis & that the disablement com- 
menced on Sept. 25. An appeal by the 
employer to the medical referee having been 
dismissed, compensation on the basis of 
total incapacity was paid to the workman. 
On June 1, 1931, there came into force 
Silicosis & Asbestosis (Medical <Arrange- 
ments) Scheme, 1931, which instituted a 
medical board to deal with Silicosis, & Various 
Industries (Silicosis) Scheme, 1931. By the 
preamble to Various Industries (Silicosis) 
Scheme, 1931, the 1928 Scheme was made to 
continue to apply in the case of workmen 
who were within that scheme with the 
exception that the provisions of the new 
scheme as to the examination & certification 
by the medical board were substituted for 
the provisions of the former scheme as to the 
examination & certification by the certifying 
surgeon & medical referee. This preamble 
further stated that the medical board shall 
have the same powers & duties in cases under 
the old scheme as under the new scheme. 
By para. 12 of Various Industries (Silicosis) 
Scheme, 1928, & para. 11 of Various Indus- 
tries (Silicosis) Scheme, 1931, the provisions 
of the 1925 Act relating to submission to 
medical examination continued to apply to 
workmen. within the respective schemes. By 
a proviso to para. 11 of the 1931 Scheme any 
reference to be made to a medical referee 
under the provisions of the 1925 Act was to 
be made to the medical board. By para. 9 
of Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, where, ‘‘ in pursuance 
of any compensation scheme ”’ an employer 
applied to a medical board for re-examination 
of a workman under that scheme or any 
compensation scheme, the board should re- 
examine & give a fresh certificate in the 
appropriate form. On Sept. 9, 1931, the 
employer applied to the medical board for 
re-examination of the workman. ‘The work- 
man having submitted under protest to such 
re-examination, the medical board, on Oct. 21, 
certified that he was no longer totally 
incapacitated. The employer thereupon 
refused to pay further compensation, & on 
Oct. 26, 1931, the workman filed a request 
for arbitration claiming a continuance of the 
weekly payments. The county ct. judge 
held that the certificate of the medical board 
was valid & conclusive against the workman 
& that therefore he had no jurisdiction to 
hear the case. The workman appealed : 


PART XIV. SECT. oe SUB-SECT. 3. 


3827 i. Powers of referee—Fization 


of date of disablement.}-~ Opinion by 
ons Giceres that a odieal referee & CLYDE Coa. Co., LAD., (1930] 8. C. 
has no power to alter the OT 

by the certifying surgeon as the date 


Held: (1) the application to the medical 
board for re-examination had not been made 
‘‘in pursuance of any compensation scheme ”’ 
as there was no scheme applicable which gave 
such power. The certificate of the medical 
board was therefore not given in accordance 
with the provisions of Silicosis & Asbestosis 
(Medical Arrangements) Scheme, 1931, & was 
not conclusive evidence within para. 5 of 
such scheme ; (2) the substitution by Various 
Industries (Silicosis) Scheme, 1931, of a 
medical board for certifying surgeon & 
medical referee, as stated in the preamble, 
related only to the functions performed in 
conjunction by the certifying surgeon & 
medical referee in originally bringing a work- 
man within the 1928 Scheme. Appeal 
allowed. Case remitted to hear arbitra- 
tion on all points.—-WuHITE v. WINTERTON 
Porrery (LoN@ToN), Lrp., [1932] 2 K. Bb. 
265; 1011.5. K.B. 546; 147L. 7.177; 26 
B. W. GC. C. 129, C. A. 


3822c. ---—— When applicable.|-—WHITE v. 
WINTERTON POTTERY (LONGTON), Lrp., No. 
3822b, ante. 

3824. Add. Annotation :-~Refd. Mason v. Foster, 
[1931] 2 K. B. 172. 


8825. Add. Annotations :---Consd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 287. 
Refd. Powell v. Cauldon Potteries, (1926), 
96 L. J. K. B. 245; Williams v. Crawshay 
Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 2238. 


3828. Add. Annotation :—-Consd. Lowe v. Wilsons 
& Clyde Coal Co. (1929), 23 B. W.C. C. 558 ; 
Ellerbeck Collieries, Ltd. v. Cornhill Insur- 
ance Co., [1932] 1K. B. 401. 


3829a. What amounts to decision.]—-A medical 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or aguinst that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive :-— 
Held: there had been no decision by the 
medical referee, & the case must go back for 
the appointment of a fresh medical referee.— 
JONES v. WILLIAM MUIRHEAD MacbONALD 
WILson & Co., LTp. (1926), 19 B. W. C. C. 
412, C. A. 


8830. Add. Annotation :-—Refd. Wilsons & Clyde 
Coal Co. v. Flynn, [1930] A. C. 516. 


8831. Add. Annolations :—Distd. Macy v. Cork 
Manufacturing Co. (1928), 21 B. W. C. C. 306. 
Refd. Wilsons & Clyde Coal Co. v. Flynn, 
[1930] A. C. 516. 


3832a. ---—~—.]--WiLsons & CLYDE COAL Co. v. 
FLYNN, No. 3821d, ante. 

3832b. —— .|- A miner obtained from a certifying 
surgeon on Oct. 17, 1920, a certificate that 
he was suffering from miners’ nystagmus. 
He was paid compensation on the basis of 
total incapacity up to Junc, 1924, on which 
date he was given work above ground at a 
lower wage. In Oct. 1926 a medical referce 
certified that he was still suffering from 
miners’ nystagmus. In Jan. 1930 the em- 
ployers served a notice upon the workman 
under sect. 12 of the Act together with a 





of disablement.—LOWE v. W1LS0NS 
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made ‘‘ at time of entering employment.'’} 
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certificate from a doctor. This was met by a 
counter notice on the part of the workman, 
& the matter was accordingly referred to a 
medical referee. On Feb. 15, 1930, the same 
medical referee who had made the report in 
1926 certified that the workman was not then 
suffering from miners’ nystagmus, but that 
his incapacity was due to other defects. On 
Mar. 27, 1930, the workman obtained a report 
from the certifying surgeon for the district 
that he was suffering from miners’ nystagmus, 
& was disabled from earning full wages, & 
that the disablement commenced on Oct. 17, 
1920. Upon this report the workman applied 
for arbitration. The arbitrator made an 
award in favour of the employers, but this 
was set aside by the Ct. of Appeal. On 
appeal to the House of Lords the medical 
referee in answer to a further question put 
by the House, said that his certificate of 
Feb. 15, 1930, meant that although the work- 
man had now recovered from miners’ 
nystagmus he was likely to develop a second 
attack sooner or later & in much shorter 
time than it took to produce the first attack : 
—Held: the mere fact that a second attack 
would develop quicker than a first was a 
natural concomitant to susceptibility, & was 
compatible with complete recovery from the 
original development having taken place. 
Disablement from the second attack would 


employer, 


False representation—W hether 


certified to be suffering 
from miner’s nystaginus, he was not 
entitled to compensation, & (2) where 
a miner bad, on entering 


Cases 88382b—3837a. 


be caused thereby & not by the first. The 
certificate here was one of complete recovery, 
& that being so, it could not be contradicted 
by a finding by some one else which was 


incompatible with complete recovery.— 
PENRIKYBER NAVIGATION COLLIERY CO., 


Lrp. v. Epwarps (1932), 101 L. J. K. B. 744; 
147 L. T. 421, H. L. 


8834, Add. Citations :—affd. sub nom. Evans 
(RICHARD) & Co., LrD. v. SCAHILS. (1927), 
137 L. T. 161 ; 20 B. W. C. C. 348, H. L. 
Add. Annotations :—Apld. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 268. 
oe oe » Cadzow Coal Co., [1932] 


8884a. ———.]—-Macy v. CoRK MANUFACTURING 
Co., Lrp., No. 3818a, ante. 


3835a. Certificate of death—-Under Various In- 
dustries (Silicosis) Scheme, 1928.]—HIND- 
MARSH v. JOHNS (EDWARD) & Co., Lrp.. No. 
3816a, ante. 


3837a. Continuity of employment.|—The words 

‘‘the employment ’”’ in modification (b) of 

1925 Act, s. 48 (1), meant any employment, 

to the nature of which the disease was duc, 

in which the workman was employed within 

the twelve months previous to the date of 
disablement. 

Applt., a miner, who had suffered from 

miners’ nystagmus, entered the service of 


core ~~ me 





Powis CoaL Co., [1931] S. GC. 13; 23 
LB, W. C. Cc, 593.—-SCOT. 


80. .}—A workman entered 
the employment of a colliery co. on 








the employ- 


-~A miner who had previously suffered 
from miner’s nystagmus, an industrial 
diseasc, obtaincd employment at his 
trade in Apr. 1927. In May, 1927, 
he wilfully & falsely made a repre- 
sentation in writing that in Apr. 1927, 
he had not previously suffered from the 
disease. For a period of three weeks 
in Aug. 1927, be was unemployed, after 
Which he again obtained employment 
under the same employers. He con- 
finued in their employment until 
Nov. 1927, on which date he was 
certified by the certifying surgeon to 
be incapacitated by nystagmus from 
earning full wages :—Held: he was 
not barred by the provisions in 
sect. 43 (1) (b) from recovering coin- 
pensation. in respect that the written 
representation was not made ‘* at the 
time of ente the employment.’’— 
JOHNSTONE v. MOUNT VERNON COL- 


LIERY Co., LTD., [1929] S. C. (Ct. of 
Sous.) 227.—SCOT. 
sh. —-—.+—-Held: a false 





representation, made by a workman 
on entering any employment to the 
nature of which the disease is duc & 
in which ho has been engaged within 
the twelve months previous to the 
dato of disablement, is a bar to the 
recovery of cumpensation by him, 
although he bas entered the employ- 
ment & mado the representation out- 
with the twelve months, & although 
(there has been a break in the employ- 
mmeut within the twelve months.— 
HiaGgins v. CADZOW COAL Co., [1931] 
5. L. 4 3 23 LB. W. Cc. C. 621.—SCOT. 


sj. -—---- ——.}+—Held; the words 
“the omployment ” in modification 
(6) of 1925 Act, s. 43 (1), mean any 
employment, to the nature of which the 
disease was due, in which the workman 
was employed within the twelve 
months previous to the dute of dis- 
ablement, & therefore (1) where a 
miner had on entering the employment 
of one employer, made a false repre- 
sentation as to previous inimunity from 
miiner’s nystagmus, was, within 
twelve iwnonths of so entering but 
while in the employment of another 


ment of one employer, made a false 
representation as to previous im- 
munity from iminer’s nystagmus, & 
was, more than twelve months after 
leaving that cmployment, & while in 
the employment of another employer, 
certified to be suffering from miner’s 
nystugmus, he was not barred from 
claiming compensation from the second 
employer; (3) where a miner had 
made & false representation of im- 
munity from miner’s nystagmus on 


re-entering the employment of a 
previous employer after a period of 
unemployment, that representation 


had been made on “ eutering the em- 
ployment ”’ within the sub-sect., &, 
accordingly, he was barred from 
recovering compensation on the re- 
currence of the disease.—Scorr vt. 
SUMMERLEER Iron Co., LTp., CONNELLY 
v. A. G. Moorr & Co., LTD., GILLULEY 
v. A. G. MoorE & Co., LTp., [1929] 
S. C. 830; affd., [1931] A. C. 37, H. L. 

sk, --—-— ----—.]}-—A workman centered 
the employ nent of a colliery co. in Jan. 
1927. The employees of this co. were 
engaged by persons described as con- 
tractors, who were, however, admitted, 
for the purposes of the case, to be 
merely the co.’s agents. The par- 
ticular contractor by whom the work- 
man had been engaged received notice 
from the co. that be & his squad would 
not be required after Nov. 7, 1927. 
Before that date the workman arranged 
with another contractor for a new job 
in the colliery. to begin on Nov. 8; 
&, on starting work on Nov. 8, he 
signed a declaration in which he 
falsely represented that) he had not 


previously suffered from ininer’s 
nystagmus. After being employed 
under this contract for more than 


twelve months, he was certified as 
disabled by miner’s nystagmus 4s 
from Dec. 22, 1928 :—Held: the false 
declaration mado on Nov. 8, 1927, was 
not made by the workman at the 
“‘time of entering the employment,” 
within sect. 43 (1) (0), &, accordingly, 
he was not deprived of his right to 
compcnsation.—_MooRE vv. MANOR 
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June 19, 1928, on which occasion he 
signed a declaration that he had not 
previously suffered from  miner’s 
nys us. This declaration was false 
& wilfully made. He worked until 
Sept. 12, 1928, when he was dis- 
charged, & he thereafter received 
unemployment benefit until Oct. 26, 
1928. On the Jatter date he was again 
employed by tho co., & he remained 
continuously in their employment 
until Jan. 16, 1931, when he was 
certified to be suffering from miner's 
nystagmus. He had not signed any 
declaration subsequent to that dated 
June 19, 1928 :—Held: the workman 
was not deprived of his right to coim- 
pensation, in respect that the false 
declaration signed on June 19, 1928, 
was not made at the time of entering 
the employment in which he was 
engaged at any time within twelve 
months of his disablement, the entry 
into that employment having taken 
lace on Oct. 26, 1928.--M‘GUIGAN vw. 
LA (A. G.) & Co., [1932] 8. C. 12.— 


sr. ———- Employers’ officials’ know- 
ledge of falsity.}-~-A miner, who had 
been disabled by nystagmus, reccived 
compensation from his employers 
until Dec. 1929. In Jan. 1930, he 
re-entered the employment of the same 
employers at a different. collicry, & 
on so doing he knowingly signed a 
false statement that hoe had not 
previously suffered from nystagmus. 
Ho did not, however, intend to deceive, 
& did not in fact doceive, the em- 
loyers’ officials who were responsible 
ter re-engaging him, as these officials 
were, in his knowledge, aware that the 
stalcment was false & they acquicsced 
in his making it. A statemeut of 
previous immunity from nystagmus 
was required by the employers from all 
appets. for employment underground. 
he workman having again becorne 
incapacitated by nystagmus :—Held : 
the arbitrator was entitled to make an 
award of compensation.—_M‘KEAN *. 
Barkp (WILLIAM) & Co., [1932] S. C. 
+ 258.—SCOT. 


Cases 3837a—s881a. 


3843a. ——- New accident.]-- MASON v. 


resp. coal co. on Apr. 27, 1927. After two 
periods of unemployment, during which he 
received unemployment benefit, he returned 
to the resps.’ colliery on Nov. 7, 1927, & 
before commencing work wilfully & falsely 
represented himself in writing as having 
never suffered from miners’ nystagmus. He 
ceased working for the resps. on Aug. 26, 
1928, & was certified as disabled by miness’ 
nystagmus as from that date. Upon a claim 
by applt. for compensation, the arbitrator 
stated that applt.’s employment was con- 
tinuots from Apr. 27, 1927, down to Aug. 26, 
1928, except for the periods when he was 
temporarily out of work owing to slackness 
of trade, & as no false declaration was made 
when he first entered resps.’ service he 
awarded him compensation :—Held: the 
employment of applt. was not a continuous 
employment from Apr. 27, 1927, but that his 
resumption of work with resps. on Nov. 7, 
1927, after a period of unemployment was 
‘entering the employment ” within modifi- 
cation (6), &, as the false declaration was 
made by applt. within twelve months of his 
disablement, nv compensation was payable. 
-——ScoTr v. SUMMERLEE Iron Co., [1931] 
A. ©. 87; 99 L. J. P. C. 170; 143 L. T. 726; 
. a lL. R. 625; 23 B. W. C. C. 312, 


3842. Add. Annotution :-—Refd. Lewis v. Tredegar 


Iron & Coal Co. (1929), 22 B. W. C. C. 268. 


3843. .4ddd. Annotation :—Consd. Mason v. Foster, 


[1931] 2 K. B. 172. 


FOSTER, 
No. 8821f, ante. 


3843b. Recurrence after settlement & return to 


work.]—M’ DovGa.v. SUMMERLEE IRON Co., 
Lip. (1927), 20 B. W. C. C. 419, H.L. 


EnGLisH anp Empire Dierst SUPPLEMENT. 


3855a. -—-— Order giving leave to issue execution. | 


—CoTTon v. LuTTon, No. 3668g, ante. 


8858. Add. Annotations :—-As to (1) Consd. Vickers 


v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & Lig terage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 


3860a. Effect of agreement for compensation— 


Facts as to agreement not presented in county 
court.;—-On an ap plceen for review & 
redemption of weekly payments a workman 
alleged that be had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement :—Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 


Annotations -—Expld. Wilsons & Clyde Coal Co. vu. Flynn, 
Consd. Counor ¢. Cadzow Coal Co., 
Refd. Maxon v. Foster, [1981] 2 BK. 8.172. 


Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. C. 461. 


3852a. ---—— ---—- Application for leave to issue 
LriceSTERSHIRE 
COLLIERY & Pipe Co., No. 3068d, ante. 


[1930] AL CL. 518. 
[WNSZy AL CLS. 


3847. Add. Annotation: 





execution.|---FOWKES vw. 


PART XIV. SECT. 22, SUB-SECT. 5. 


3843a i. ftecurrence after settlement 
d& return to work.j—lTleld: when a 
workman who had suffered from 
nystaginus was certificd as being no 
longer disabled by the disease, com- 
pensation must be ended, & that, on 
auy recurrence of the discase, a fresh 
application must be made to 
the certifying surgeon._-BRowN 0». 
WILLIAM Dixon, Lrp., [1929] S. Cc. 
(Ct. of Sess.) 206.—-SCOT. 


PART XIV. SECT. 22, SUB-SECT. 8. 


_ 88. Lailure to obtain declaration of 
immunity—-Whether bar to claim for 
contribution.J—A miner, who was 
employed by a colliery co. from 
Sept. 4 to Dec. 5, 1929, at the time of 
entering the employment signed # truc 
declaration that he had not, previously 
suffered from miner’s nystagmus. On 
Dec. 7 he became disabled by miner’s 
nystagmus, & the co. after paying him 
weckly con:pensation finally discharged 
his claim for a nee sum in Apr. 1930. 
On May 12, 1930, the workman entered 
the Sra phy ment of another colliery co. 
who, however, took from him no 
declaration as to previous immunity 
froin nystagmus. He left their om- 
Dloysinent ufter two days & wus cert ilied 


38732. 


C. A. 
3880a. 





as having ugain beemue disabled by 
hystugmus on May 16. His last 
employers, having duly paid him ecom- 
poveaHlon. claimed a contribution from 
iis previous employers. The latter 
Invuintainod that pursuers’ claim was 
barred by their having failed to take 
from the workinan a declaration of 
his previous bamunity from disease :-- 
ffeld: pursuers’ claitn, wander sect. 43, 
to a contribution was not so barred. 
UNITED COLLIERIES 7. ROBERT ADDIE 
& SONS’ COLLIERIES, 11932) 8. C. 45.—- 
SCOT. 


PART XIV. SECT. Ph SUB-SECT. 2. 


sl. Sufficiency of cvidence Case 
stated, |——Re Perens, (1031) 3 MP. RR, 
252.--- CAN, 


PART XIV. SECT. ns SUB-SECT. 2. --- 
. (a). 

3865 iv.-  -— ---—.] - On the hearing 
before lhe Workers’ Compensation 
Commission of a claim by a workman 
for compensation it was submitted 
that there was no evidence to support. 
the claim, but the commission over- 
ruled tho submission & an award was 
made in favour of the claimant. There- 
after, nt the request of resp., the chair- 
Inan stated a case asking {he opinion 
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-.]j---HewortH CoAL Co. wv. 
(1930), 23 B. W. C. C. 46, C. A. 


3881a. ——-.]—Employcrs 


l 
| 


direction.—East KEnr CouLiIerRY Co. v. 
Haru (1926), 20 B. W. C. C. 97, 0. A. 


-] —HOBBS Vv. 
OPERATIVE SOCIETY (1930), 170 L. T. Jo. 158 


RovaL ARSENAL Co- 


BARNES 


applied to 


of the Supreme Ct. whether there was 
evidence to justify the finding of tho 
commission :-- Held; after the making 
of the award the uuestiou could not 
be submitted to the ct. unless the 
commission had decided to reconsider 
the matter; the mere fact that the 
chairman had stated u case did not 
esiablish that it had so decided, & 
therefore it was not competent for the 
ct. to entertain the matter.—-KOBERTS 
v. JONES (1928), 28S. RL N.S. W. 5438 ; 
45 N. &. ry Ww. N. 156.--AUS8. 

3865 v. —-~---, }- BATHURST v. 
WORKMEN’S COMPENSATION BOARD, 
[1928] 1D. L. RR. 114.—CAN. 

8865 vi. ——— ——-.}—~-An award of 
coinpensation baving been made in 
favour of the widow of a deceased 
workman, the employer obtained a 
stated case. Thereafter the employer 
resented a note craving an order for 
roansmission of the process, in order 
that the notes of evidence might be 
available to satisfy the ct. that there 
was no evidence before the arbitrator 
apes which he could reasonably arrive 
at. certain of his findings in fact :— 
Weld: the ct. could not, by a review 
of the evidence, interfere with the 
arbitrator’s findings in fact, & motion 
refused.—Scorr v. MITCHELL, [1930] 
S. C. 105,.—-SCOT. 
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weekly payments being made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judgo found the man was only 
partially incapacitated, & consequently re- 
duced the compensation :—Held: it was 
purely a question of fact, & there was evi- 
dencé to support the finding.—Mzars Bros. 
v. DAVIES (1929), 22 B. W. C. C. 292, C. A. 


3885a. ~.J—DAVIsON v. HormsipE & SoutTH 


Moor CoLui&riss, Ltp., NAPPER v. LAMBYON, 
HETTON & Joicry CoLuierms, Lrp. No. 
2512a, ante. 


~ |-~HANNABY v. LiaAy Main Cor- 
LIERIES, Lin., No. 2512b, ante. 





3887a. Duration of exposure—-Resulting in derma- 


titis.|—A woman worked as a washer in a 
laundry during July & Aug. 1928. She left 
without any signs of dermatitis. On Sept. 6, 
1928, she was employed in a similar capacity 
by another laundry, & left work on Sept. 19 
with symptoms of dermatitis. On Sept. 26, 
she obtained a certificate from the certifying 
surgeon under sect. 43. Her second em- 
ployers admitted liability & paid com- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate that she 
had recovered. He further stated that she 
suffered from a condition of the skin which 
rendered her particularly susceptible to 
dermatitis, & that but for this she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
judge made an award in favour of the 
employers. He found that the exposure of 
the workinan to dust or liquids was of short 
duration & only resulted in dermatitis owing 
fo an unusual proclivity to such disease on 
her part. The workman appealed. On 
appeal it was argued that the employers were 
estopped from denying that the disease had 
been contracted through  long-continued 
exposure within Statutory Rules & Orders, 
1929, No. 2, by reason of their admission of 
liability & payment of compensation :— 
Held: the point as to estoppel not having 
been taken in the county ct. could not be 
raised on appeal, & on the evidence the 
county ct. judge was bound to find that 
exposure was not of long-continued duration. 
The question was one of fact.—Appeal dis- 
missed.—-LANE v. ‘‘ PUREWITH ”’ UNDRY 
Service Co., Lrp. (1929), 22 B. W. C. C. 
396, C. A. 


3891a. ———.]—-MALCOLM v. BARBER, WALKER & 


Co., Lrp., No. 3359d, ante. 


3892a. Quantum in excess of evidence.] —An 


electric lift erector’s mate was being tried out 
as an erector & paid accordingly when he 
injured his left thumb by an accident arising 
out of & in the course of his employment. 
The top of the thumb was amputated but 
not to such an extent as to prevent the 
thumb-nail from growing. He returned to 


3901a. 


work at the wage of a mate & was again tried 
as an erector but on simpler jobs. After 
about two months he was dismissed as in- 
competent. He filed an application for 
arbn. & then entered into an agreement with 
his employer that he should receive £30 in 
final settlement of all claims. A memo- 
randum of agreement was drawn up together 
with a statement of facts, both of which were 
signed by the workman. From the statement 
it appeared that the workman’s average pre- 
accident earnings were £3 Os. 2d., & his 
average post-accident earnings were £3 4s. 3d., 
& that his employment ceased for reasons 
unconnected with his injury. The registrar 
&, on appeal, the county ct. judge refused to 
record the memorandum on the ground of 
inadequacy. The parties proceeded to arbn. 
At the hearing the workman admitted the 
facts contained in the statement. accompany- 
ing the memorandum. The mredical men 
called on each side disagreed as to whether 
the disability caused by the injury amounted. 
to 5 per cent. or 20 per cent. ‘The county ct. 
judge in his award assessed the loss of earning 
capacity at 16s. a week & ordered payment 
of compensation at the rate of 8s. a week. 
The employer appealed :—Held: the county 
ct.-judge in awarding 410 the workman a sum 
based on an incapacity equivalent to 25 per 
cent. of his earnings had gone beyond the 
evidence called before him, Appeal allowed. 
New trial ordered before another county ct. 
judge. Observations on sending cases back 
to the same county ct. judge for rehearing.— 
BYRNE v. Evans Lirrs, Lrp. (1982), 25 
B.W. 0. C. 41, CLA. 


3896a. Hearing unsatisfactory——Rehearing ordered.]} 


—-HUCKNALL v. MANCHESTER CORPN. (1928), 
21 B. W. CO. C. 8, 0.A. 


3897. Add. Annotation :---Refd. Jones v. Cory 


(1926), 20 B. W. CG. C. 251. 








.]|—A workman, who had suffered 
an injury to his knee, was paid compensation 
by his employers for a time. He underwent 
a successful operation & his compensation 
was stopped. He later suffered another 
injury to the same knee, & brought proceed- 
ings for further compensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened to be present in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed :—Held: although the 
procedure followed with regard to the doctor 
was undesirable & irregular, it had not been 
detrimental to the workman, because the 


PART XIV. SECT. 28, SUB-SECT. 2.— en. Added peril.|\— The question of 8. C. 506.—SCOT. 
B. (b). added peril is one of fact, upon which ap. Failure of company to file pay- 
3884 ii. --——.] —NaGy v. Workman’s the determination of tho arbitrator = yyi/.}—WoRKMAN'S QOMPENSATION 
COMPENSATION Boarp, [1931] 3 Was conclusive.-WALKINGRHAW =v. Roarn v. St. JouN Tuunoat Co., 
M. P. BR. 516.- CAN, Coan Co., Urp., [1991] [1931] 4M. PP. R. 9. --CAN. 
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county ct. Judge had already made up his 
mind on the main question before him. There 
was ample evidence to support his finding 
on the question.—-RANSOM v. FULIIAM ]ooT- 
BALL & ATHLETIC Co., Trp. (1928), 21 LB. W. 
CO. C. 375, C. A. 

-|—A workman, whose com- 
pensation had been stopped, claimed a 
continuance of compensation on the basis 








of total incapacity, & it was argued on his ° 


behalf that he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1925 (c. 84), s. 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a result of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that the workman refused 
work offered him on the ground that he could 
pot do it when in fact he could have done 
it. He, thercfore, refused to find total 
incapacity but gave a declaration of liability. 
On the appcal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case should be remitted 
to him to assess the amount of such 
incapacity :—Held: although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
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man had to have his right thuinb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 5, 1928, his employers 
obtained a certificate to the effect that he 
was fit to return to his work, & thereupon 
yave notice to terminate the weekly pay- 
ments on Nov. 15. The weekly payments 
were stopped on that day although a certifi- 
cate had been furnished by the workman 


‘ which stated that he was not fit to resume 


his old occupation, but also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 20, & Feb. 5, 1929. 
On Mar. 1, the county ct. judge made his 
award in which he found as a fact that the 
workman was able to earn his pre-accident 
wages, & that up to the date of the hearing 
there was a dispute whether he had recovered. 
He did not give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 15, 1928, 
to’Feb. 5, 1929. ‘The employers appealed :-— 
Heid: the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 5, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that incapacity continued to that 
date, there was no evidence to support such 
a finding.— Mocknini v. HOMER Crry S.S. 
OWNERS (1929), 22 B. W. C. C. 260, C. A. 


on the claim, in the ct. below, or in the notice Annotations >—Consd. Evans v. El Uruguayo S.S. Owners, 
of appeal, could not be taken in the Ct. of ae v. Pacific Sieau Navigation Co. (1930), 28 


3. . . . 383. ° ; , a a Steel & 
Appeal.—PLuMB v. RALEIGH CYCIE Co. — Tinplate Cor (192), Sie Wee aT ee 
(1928), 21 B. W. C. C. 378, C. A. 


: en’s Com- 
3915a. Estoppel.] — LANE o:.. © Poaewerg?? 3927b. Whether workman within Workmen’s Com 


, = pensation Act, 1925 (c. 84), s. 9 (4).]—An 
LAUNDRY SERVICE Co., Lrp., No. 3887a, employer having reduced a workman’s com- 


pensation to 12s. 3d. a week, the workman 
applied for an arbn. on the ground that, 
although he was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said that it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 128s. 3d. a week as from the date 
of reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not 
considered sect. 9 (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial : 
—Held: the appin. was clearly made under 
sect. 9 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the award which he did.—STORER v. MORRIS 
(1929), 22 B. W. C. C. 177, C. A. 


ante, 


3922a. —-— ——.]—A miner, who was a healthy 


man of forty-seven, was engaged for an hour 
in pulling down coal with an iron bar. His 
mate then asked for the bar, & worked with 
it. The miner appeared to be quite well 
when he handed over the bar to his mate. 
but within a few minutes he was lying on the 
ground dead. An autopsy was made by a 
surgeon. At the hearing of a claim for com- 
pensation by the widow the surgeon was not 
called but his report was by agreement read 
to the county ct. judge. He therein stated 
that the cause of death was syncope following 
double pneumonia of one or two days’ 
duration, & that in his opinion death was 
accelerated by the strain put upon an over- 
burdened heart by his work. That was the 
only medical evidence before the ct., & it was 
accepted as correct by the judge, who made 
an award in favour of the employers on the 
ground that there was ‘no real evidence 
within the meaning of the decided cases that 
any particular piece of work caused death.’’ 
Tne widow appealed :—Held: it being doubt- 
ful from the use in the award of the words 
“particular piece of work’’ whether the 
county ct. Judge had nut misdirected himself 
by thinking that he had to find as a fact that 
some particular or special strain had to be 
proved in order to connect the death with the 
work, the case must be remitted to him for 
reconsideration. Appealallowed. Order for 
new trial.— WALKER v. BROWN (JOHN) & Co., 
Lrp. (1982), 25 B. W. GC. C. 166, UC. A 


3927a. Date of termination of incapacity.]—A fire- 
82 


3927c. Contract of service.j—A miner in receipt 


of unemployment benefit died from the effects 
of fire-damp while working at an outcrop of 
coalonafarm. The widow filed an applica- 
tion for compensation on behalf of herself & 
other dependants. No evidence was given 
at the arbn. to show by whom or on what 
terms the deceased man was employed to get, 
the coal. The county ct. judge made his 
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award for the widow. Resps. appealed :— 
Held: the hearing was unsatisfactory as the 
county ct. judge had not found the facts 
which were necessary to enable him to come 
to a decision. Appeal allowed. New trial 
ordered. before a different judge.—MBAKIN 1. 
LOMAS (1932), 25 B. W. C. C. 73, C. A. 


3927d. Whether accident arising in course of em- 


ployment.|—A workman after a few minutes’ 
interval from the time he was working as a 
dipper in a galvanising department suddenly 
felldead. Death was diagnosed as being due 
to angina pectoris. There was some medical 
evidence pointing to a connection between 
the arduous nature of the work & the death. 
The county ct. judge in making his award for 
the employer said that he was unable to find 
as a fact that the workman suffered any 
strain or that the work contributed in any 
way to his death. The widow appealed :— 
Held: in view of the medical evidence, it was 
not clear that the judge had rightly directed 
himself in law & there should be a new trial. 
Appeal allowed. New trial ordcred.—JAMES 
v. PARTRIDGE JONES & JONN Paton, LI. 
(1932), 25 B. W. C. C. 92, C. A. 





3927e. Whether fresh accident - -- Unsatisfactory 


pleadings.|—A wagon-tippler suffered an 
inguinal hernia in 1923 while at work. After 
a few weeks’ absence, for which he received 
compensation, he returned to light work 
which he continued to perform until 1930 
In June. 1930, he had further intestinal 
trouble & was away from work for two weeks 
for which he received compensation. After 
some difficulty with regard to wearing a truss 
he applied in Nov. 1980, for further com- 
pensation, alleging the ]923 accident as the 
cause of incapacity. It was then discovered 
that he was suffcring from a femoral hernia. 
The workman then by leave amended his 
application by adding the femoral hernia, 
but still alleged that his incapacity was 
vaused by the inguinal hernia. The county 
ct. judge held that the incapacity was due 
1o the femoral hernia & not to the inguinal 
hernia, & dismissed the application. The 
workman appealed :—-/ield : the hearing was 
unsatisfactory, largely owing to the condition 
of the pleadings which did not make the issues 
clear. Appeal allowed. New trial ordered. 
—HARDSTAFF 1. SHERWOOD COLLIERY Co. 
(1981), 24 B. W. GC. C. 349, C. A, 


3932a. Reliance on medical assessor On question 


of fact.]-- An engine-driver while coaling felt 
sudden pain in his stomach. He continucd 
to drive his engine, but the pain increased 
& he went home. The next morning his 
doctor stated that he had a strangulated 
hernia. The workman claimed cormpensa- 
tion. At the hearing the judge sat with a 
medical assessor. He held that the workman 
had not discharged the onus of proving that 
there had been an accident in the sense of an 
abnormal strain, & stated in his judgment 
that the medical assessor had advised him 
that the man never had a strangulated hernia. 
He made an award in favour of the em- 
ployers. The workman appcaled, asking for 
a new trial:—Held: the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, & having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New trial ordered in = another 
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county ct. with directions to apply the 
principles laid down in Clover, Clayton & Co., 
Lid. v. Hughes, No. 2316.---DAVIS v. LONDON, 
MIDLAND & ScorrisH Ry. Co. (1980), 23 
B. W. C. GC. 368, CL A. 


3932b. No details in award.]-- A domestic servant 


alleged that while carrying a bottle of her 
own. nail polish she slipped on a mat & the 
bottle broke in her hand, cutting it. On a 
claim for compensation the county ct. judge 
made a short award stating that the workman 
had not discharged the onus that, was on her 
to satisfy him that the accident arose out of 
& in the course of her employment. The 
workman appealed on the ground that the 
county ct. judge had not stated the facts 
on which he based his decision & asked for a 
new trial:—Held;: it not being a case in 
which a detailed finding was rcquired, the 
shortness of the award was no ground for a 
new trial. Appeal dismissed.—GILBERT Yr. 
Contns (No. 2) (1981), 24 B. W. C. C. 481, 
C. A. 


3932c. Contradictory judgment.]|—-A miner who 


had suffered from periodical attacks of miner's 
nystagmus & was in receipt: of weekly pay- 
ments was examined by a medical referee 
who certified that the man ‘is not now 
suffering from miner’s nystagmus, but from 
nervous debility.” On his report the em- 
ployer stopped the weekly payments. Six 
months later the workman applied for further 
compensation. The county ct. judge found 
as a fact that the workman was not suffering 
from nystagmus, & looked the picture of 
health, but: said that he thought it possible, 
& even likely, that he might have a recurrence 
though he was not satisfied that such would 
be the case. His award was in the form that 
the employers were to be liable to pay the 
workman further compensation if at any 
time he became incapacitated for work from 
nystagmus. The workinan appealed :-- 
Held: as the award made bv the county ct. 
judge was not consistent with his judgment, 
& the judgment was contradictory In itself, 
there must be a new trial. Appeal allowed. 
Order for new trial.-- HILLIER v. ERBW VALE 
STEEL, IRon & Coat Co., Tarp. (1952), 25 
B, W. C. GC, 238, C. A. 


3932d. Excessive award.]--.A workman claimed 


compensation on the basis of partial in- 
capacity. On the matter coming before him, 
the county ct. judge referred it to a medical 
referee, who reported as follows: ‘S. has 
good general health, but is not fit for his 
ordinary work.” The judge, without con- 
sidering the cffect of sect. 9 (4), made an 
award of 30s. a weck on a finding of total 
incapacity. The employers appealed :-— 
Held: the hearing was unsatisfactory, the 
judge having made an award in excess of 
what) the workman was claiming & not 
justified by the evidence. Appeal allowed. 
New trial ordered.—SINGLETON v. DRAKE 
(1).) & Sons (1981), 24 B. W. C. C. 369, CL A. 
Not to be supplemented by note taken 
by articled clerk—-Note apparently complete. | 
—~A miner, after helping to put a tram on the 
rails, died within a few minutes. At the 
post-mortem examination it was found that 
death was due to effusion in the pericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there was no 
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connection between the exertion & the 
sudden collapse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence given for the 
employer to that given for the dependant, 
& held that death was not caused by accident 
arising out of & in the course of the employ- 
ment. 
hearing of the appeal counsel for the depen- 
dant asked for permission to read, in addition 
to the judge’s note, a note taken at the 
hearing in the ct. below by an articled clerk. 
Permission was refused :—Held: there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, & no _ misdirection. Appeal dis- 
missed.--JONES vt. BLAENAVON Co., LyYp. 
(1981), 24 B. W. C. C. 148, C. A. 


3958. Add. Annotation :—-Distd. Bevan v. Groves- 
end Steel & Tinplate Co. (1929), 22 B. W. 
O. C. 572. 

3954a. Acceptance of money paid into court-— 
Appeal as to costs.|—-On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of lability, but resps. were given costs 
after the date of filing of their answer. 

nad toe appealed from so much of the order 

as directed costs to be so paid :—Held: applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
& there was no right of appeal.--WALDEN v. 
GRAMOPHONE Co., LTp. (1927), 20 B. W. C. C. 
346, C. A. 

3954b. —-— By widow—-Appeal as to amount of 
children’s allowance.]—-MALCOLM v. BARBER, 
WALKER & Co., Lirp., No. 3359d, ante. 

3954c. Appeal against date of termination of com- 
pensation --- Application for review.]--- An 
infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
without following the procedure indicated in 
sect. 12, stopped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, & on Aug. 14, 1929, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 
1928. In May, 1929, the infant workman 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 
1929, by which the judge had ended pay- 
ments as from Aug. 10, 1928, & in Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the empluyers 
took the preliminary objection that by 
starting proceedings both by way of appeal 
& by way of review, the workman was both 
approbating & reprobating the award :— 


The dependant appealed, & on the | 


Held: (1) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent matters did not amount to 
approbation & reprobation; (2) on the 
merits, the county ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date.— 
BEVAN v. GROVESEND STRHEL & TINPLATE 
Co., Lrp. (1929), 22 B. W. C. C. 572, C. A. 


8961a. -}—Ha parte application on be- 
half of the workman for extension of time 
within which to serve notice of appeal 
granted on the ground that the county ct. 
judge had not furnished appct. with a copy 
of his notes within the time given for appeal- 
ing, though requested to do so.—GILBERT v. 
Cours (No. ]) (1981), 24 B. W. O. ©. 372, 








Ae 


3963a. —-— Mistake.}—An application for leave 
to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismisscd.—BROWN v. BircH Bros., 
Lip. (1929), 22 B. W. C. C. 404, C. A. 


3963b. -—— Receipt of ex gratia payment.}—-—-An 
application for leave to extend the time for 
appealing against an order made in 1924 
ending the weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum expressed to be 
paid ex gratia.—HOLpEN v. Massey (1929), 
22 B. W. C. C. 507, C. A. 


3967. Add. Citations :—96 L. J. K. B. 254; 
B. W.C. Cc. 198. 

3969a. , -An infant workman having ob- 
tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant :—Held: the proper order was 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, & on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply.—-MARSHALL v. 
KIDDLE (1927), 20 B. W. C. C. 614, C. A. 

8969b. -+—In a proper case pending the 
hearing of an appeal the Ct. of Appeal will 
approve the terms of a lump sum settlement 
of a question as to the extent of an em- 
ployer’s liability to an infant workman.— 
SEAMAN v. INGRAM (J. G.) & Son, Lrp. (1929), 
22 B. W. C. C. 393, C. A. 

8969c. Remission of compromise to registrar for 
registration. |— KNIGHT v. SKINNER (1928), 21 
B. W. C. C. 368. 

3976a. ———..}—Davis v. LONDON, MIDLAND & 
ScoTrisH Ry. Co., No. 3982a, ante. 
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8976b. ——--.|—-BYRNE v. Evans Lirts, Lrp., 
No. 3892a, ante. 

3976c. ——--.]|—-MEAKIN v. LoMAS, No. 3927c, 
ante. 


$978a. Remission to inedical referee—-To explain 
certificate.|—-A workman had been certified 
by the medical referee as not suffering from 
miner’s nystagmus, but upon a subsequent 
recurrence of the disease was certified to be so 
suffering by a certifying surgeon at a date 
after the medical referee’s report. The House 
of Lords remitted the case to the medical 
referce as to the meaning of his report as it 
was doubtful whether he had considered the 
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possibility of a recrudescence as 4 result of 
the original attack.--PENRIKYBER Naviua- 
TION COLLIERY Co., Lirp. v. EpwarRps, [1932 | 
W.N. 763 173 L. T. Jo. 261; 73 L. Jo. 273, 
=a L.; subsequent proceedings, 147 1. T. 421, 
8981. Add. Annotations :—Refd. Middleton Estate 
Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 
3981a. — -.}—Employers applied by way 
of review that a weekly payment payable to 
a workman might be ended or diminished. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
employers to pay the costs. The employers 
appealed from so much of the award as 
related to costs :—Held: the judge has an 
unfettered discretion in the matter of costs, 
& there was no evidence in this case that the 
discretion had not been exercised judicially.— 
CO-OPERATIVE WHOLESALE Society, Lp. 
v. LALLY (1930), 23 B. W. C. C. 618, C. A. 


3983. Add. Annotation :—Refd. Middleton Estate 
ee Co. v. Finan (1926), 20 B. W. C. C. 


3988a. ——- ——--./-Ruppy v. LONDON, MIDLAND 
& ScoTrisH Ky., No. 2823a, ante. 


3990. Add. Annotation :---As to (1) Refd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 


8993a. Denial of liability.|—-A workman 
having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he might be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
ground that, as the employers were refusing 
to admit that the accident arose out of & 
in the course of the employment, the matter 
should be dealt with by arbn. & not by 
reference. On the same day he filed his 
appln. for arbn. The sheriff-clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
applIn. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of & in the course of the employment. The 
medical referee reported that the workman 
was partially incapacitated, & two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff-substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
& unnecessary, & while awarding no costs 
on the reference to the medical referee, gave 
the costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costs of the 








arbn. proceedings on the ground stated by 
him, & remitted the question of costs to him 
for further argument. The employers 
appealed :—Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
if was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done.—Barr & HIGGINS, 
LTD. v. GREEN (1928), 98 L. J. P.C.17; 140 
L. T. 441; 21 B. W. C. C. 439, H. L. 

4009. Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


4012a. ——— Employer ordered to pay costs.| 
SIDNEY LEE (EXETER), Lrp. v. JAMES, No. 
3545a, ante. 


4018. Add. Annotation :—Refd. Middleton Estate 
tase Co. v. Finan (1926), 20 B. W. C. C. 





4014a. —-—-.]|—On an application to review weekly 
payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 15s. a week to 2s. 6d. a weck 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 10s., & ordered the 
employers to pay the costs :—Held: on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs.—MIDDLETON EstTaTE 
& COLLIERY Co., Lrp. v. FInan (1926), 20 
B. W. O. 0. 207, C. A. 


4014b. -J—-It is not a judicial exercise of 
discretion for the county ct. judge to order 
the employers to pay the costs of proceedings 
for review in which they have been successful 
in obtaining a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman.-—GREAVEs (J. W.) & SONs, 
a v. ROBERTS (1929), 22 B. W. C. C. 401, 
. A. 
4014c. --—- Ambiguous answer by workman.-- 
Workman to pay costs.|-—Employers asked 
for termination or diminution of a weekly 
payment to a workman on the ground that 
he was fit to resume work. The workman 
put in an answer in which he admitted that 
he was fit for light work, but alleged that 
the employers had neglected to provide any 
light work. He also said that he was pre- 
pared to accept such reduced compensation 
as might be found to be half the difference 
between his average pre-accident earnings 
& the average weekly amount he cuuld earn 
at such light work as might be available for 
him. The county ct. judge made an award 
diminishing the weekly payment, & giving 
the costs to the employers on the ground that 
they had succeeded on the main issue, the 
answer being ambiguous, & leaving it open 
to the workman to argue at the hearing that 
his labour was an ‘‘ odd lot’’ & that he was, 
therefore, entitled to resist any reduction. 
The workman appealed on the ground that 
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4019. Add. Annotation : — Consd. 


4042b. 


4042c. --- 


the county ct. judge had failed to exercise 
judicially his discretion as to costs :—Held : 
the county ct. judge had not violated any 
principle of law in exercising his discretion 
as to costs. Appeal dismissed.—MINDLAND 
EMPLOYERS’ MoutruaL Assurance, Lrp. v. 
Lewis (1930), 23 B. W. C. C. 192, C. A. 


Campbell v. 
Pollak, [1927] A. C. 732. 


4032a. Workman's expenses in getting to medical 


referee’s house.]|—The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referee's 
house.—RICHARDS v. UNITED NATIONAL 
COLLIERIES, Lyrp. (1927), 96 L. J. KX. B. 716; 
ae L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W.C. C. 
65, C. A. 


4034a. Taxing fee—Liability of workman to refund 


to employers.|—-Notwithstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers, & has 
been ordered to pay their costs, he may also 
be made to rcfund to them the taxing fee 
which they have paid for having those costs 
taxed.— ELWELL v. CRANE FounprRyY Co. 
[1929] 1 K. B. 88; 97 L. J. KB. B. 641; 139 
L. T. 300, C. A. 


4042a. ——.]—Knianr tv. SKINNER (1928), 21 


B. W.C. C. 344, C. A. ; subsequent proceedings, 
21 B. W. C. C. 368, C. A. 

--—-,] ~livans v. UkIGUAYO S.S. OWNERS 
(1980), 23 B. W. C. C. 227, C. A. 
—.]-~limsnEyY uv. Haaaas (J.) & Co., 
Lrp. (1931), 24 B. W. C. Cc, 243, Cc. A. 


4042d. —-—.]—BartLow v. PAciIFIC STEAM NAVI- 


GATION Co. (1930), 23 B. W. C. C. 228, C. A. 


4067. Add. Annotation :—Consd. 


Cases 4014c—-4068a. ENGLISH AND Empire Dicest SUPPLEMENT. 
4048a. Stay of order pending application to Poor 


Persons Committee.|—-THomas ALLEN, Lip. 
us oo (No. 2) (1931), 24 B. W. C. OC. 
75, C. A. ; 


4055a. ——- Owing to subsequent decision of 


appellate court.|—Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong :—Held: his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal.—AkeERs v. LONDON & Nortu 
ay eee Ry. Co. (1926), 20 B. W. C. C. 195, 
Kinneil Cannel 
& Coking Coal Co. v. Sneddon (or Waddell), 
(1931] A. C. 575. 


4088. Add. Citation :-—96 L. J. K. B. 268. 


Add. Annotation :—Consd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 575. 


4068a. -.-—- Claim for compensation by stepson - 


--~Right to widow to common law remedy. |— 
After an action of damages under the common 
law of Scotland had been brought against 
a colliery co. by the widow of a miner who 
had been killed in the pit, on behalf of herself 
& children, a stepson of deceased, who had 
nu claim at common law, presented an 
application for compensation under 1925 
Act. In that process the co. paid into ct. 
the maximum amount payable under the 
Act, & the arbitrator awarded the stepson 
compensation. In their defences to the 
common law action the co. pleaded that the 
defenders having paid into ct. the maximum 
compensation payable under 1925 Act, & 
not being liable to proccedings independently 
of said Act, the present action was incom- 


PART XIV. SECT. 24, SUB-SECT. 1.—J. 

sk. T?emit to medicul referee-—Fee of 
referee—-By whom payabile.}—The person 
liable for payment of the fee under 
Workmen’s Compensation Act, 1923 
(c. 42), 8. 25 (1), is the person applying 
for registration at the time when the 
remit to the medical referee is mude.--- 
EAStTon vt. NIDDRIE & BENUAR COAL 
Co., LTn., [1927] 5S. C.3; 20 B. W.C.C, 
652.—SCOT. 


PART XIV. SECT. — SUB-SECT. 1. — 


sl. Sel-off—--Costs of scparale decrees. } 
—Held: ws both decrees were steps 
in the statutory adjustment of Jia- 
bility for compensation in respect of 
the same accident, & therefore partes 
eJusdem negotii, the employers should 
not be deprived of their right to set 
off the one decree for expenses against 
the other.-—BYRKNAE wv. BarRrp & Cuv,, 
{1929] 9. C. (Ct. of Sess.) 624.---SCOT. 


PART XIV. SECT. 24, SUB-SECT. 1.--- 


sm. Remission to arbitrator on appeal 
- -Power of arbitrator as to costs.)—-An 
arbitrator, after a proof, decided 
ugainst tho workman, & found the 
employers entitled to expenses. In a 
stated case the question of law was 
whether the arbitrator was entitled, 
on the facts found proved, to decide 
against the workman. The — et. 
Buswered the question of law in the 
negative, & remitted the case to the 
arbitrator. ‘he arbitrator refused a 
motion by the workman for the ex- 


penses of the proof, on the ground that 
he had already awarded thein to the 
employers & could not recall his own 
award :—J/eld: the effect of the 
answer to the question of law was to 
recall the interlocutor of the arbitrator 
on the merits, that the award of 
expenses being merely ancillary fell 
with it, &, accordingly, if was now 
open to the arbitrator to reconsider 
the guestion of the exponses of the 
proof.—MorRTon v DAVID COLVILLE & 
Sons, [1931] S. C. 234.—SCOT. 


sn. Fee of court for recording memo- 
ranutum--~Payable by employer only-— 
Validity of cict of Sedcrunt.j|—-The fee 
of 10s. prescribed by the Act of 
Sederint of July 16, 1929, for examining 
& recording a memorandum of agree- 
iment is a ‘foe of ct.” within the 
incaning of sect. 40 of Sheriff Cts. 
(Scotland) Act, 1907, & the further 
provision in the Act of Sedcrunt that 
the fee is payacJe by the employer 
whether the memorandum {s presented 
by hin or by the workman does not 
make it ulfra vires.—CARRON COQ, *%. 
aOR EE LL 24 B.W.C. C. 245, H. DL. 


PART XIV. SECT. Sf SUB-SECT. 2. cased 

4062 i. Jurisdiction to vary order as 
to costs-- Judgment specificaily dealing 
with costs.)--An award was made by 
an arbitrator under Workmen’s Com- 
pensation Act, 1916, in favour of a 
workinan who was allowed a certaly 
weekly payment & the costs of the 
arbitration. From this award the 
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workman appealed, & that appeal was 
dismissed with costs. Subsequently 
an application was made on behalf of 
reep. employer for an order that the 
costs incurred by him {in the appeal 
should be made costs in the arbitra- 
(ion :—Held : although the order asked 
for migbt have been made on the 
heanllug of the appeal, the Ct. had now 
no jurisdiction to make it.-—LAUER 
rv, Briecs (1928), 28 8S. IR. N.S. W, 
389 3 45 N. Ss. WW. Ww. N. 110,.—AUS. 


PART XIV. aL 25, SUB-SECT. 1.— 


fi, ——-~ ——.]—The fact that pltf., 
who was suing in Adralty. for damages 
resulting from a collision which caused 
the death of her husband, had accepted 
benefits under Workmen’s Compensa- 
tion Act :--Held: not to bar her, 
under the principle of election, from 
proceeding ugainst the ship.—DaaGs- 
LAND 0. 5.8. CATALA, (1927) 4 D. L. RR. 
426; {1927} 3 W. W. RR. 97; 38 
B.C. Lt. 4403 revad. sub nom. Tit 
CATALA v. DAGSLAND, [1928] 3 D. L. T. 
364 ‘ Ex. C. R. 83.—CAN, 


-—.J}—A workman who 





r i. 
hos suffered injury owing to the 
negligence of his employer is not 


debarred by Workers’ Compensation 
Act, 1926, s. 63, from bringing an 
action at common law against his 
employer to recover damages for the 
injury so sustained unless be has made 
a claim under the Act & obtained a 
decision thereon.-—CONNELL v. UNION 
STeavsnipe Co, (1928), 285. R.N.S. W, 
242 . 45 N. Ss. Ww, W. N. 62.-—AUS, 
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petent :—Held: the option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could not be defeated by the arbn. proceed- 
ings taken by the stepson, & the action was 
competent.—KINNEIL CANNEL & COKING 
CoaL Co., Lip. v. SNEDDON (OR WADDELL), 
[1031] A. C. 575; 100 L. J. P. ©. 118; 146 
L. T. 289; 47 T. L. R. 386; 75 Sol. Jo. 
295; 24 B. W. ©. C. 181, H. L.; affg., S. C. 
sub nom. WADDELL v. KINNEIL CANNEL & 
ee CoaL Co., LTp. (1930), 23 B. W. C. C. 


4070. Add. Annotation :—Refd. Higgins v. Harrison 


(1932), 25 B. W. C. OC. 118. 


Cases 4068a—4081la. 


ciding whether the agreement was for the 
infant’s benefit or whether further proceed- 
ings might be taken under Workmen’s Com- 
pensation Act, the action for breach of 
statutory duty failed because, on the 
evidence, the machine was not a dangerous 
machine within Factory & Workshop Act, 
1901 (c. 22), s. 10, & therefore there was no 
duty on the employer to fence it. Further, 
on the evidence, the accident was caused by 
the negligence of pltf. which was a complete 
defence to the action even if such negligence 
had only been of a contributory character.— 
Pere v. HARRISON (1932), 25 B. W. C. C. 


4071. Add. Annotations :—Dbtd. & Distd. M‘Caf- 


4072a. 


- Appeal from order on question of law.] 


4071a. Action for breach of statutory duty.] 


PART XIV. SECT. a? SUB-SECT. 1.— 


ferty v. MacAndrews & Co., [1930] A. C. 599; 
pete Higgins v. Harrison (19382), 25 B. W. 
~C. 113. 





An 
infant workgirl lost the ring finger of her right 
hand by accident arising out of & in the 
course of her employment. She received 
compensation under the Workmen’s Com- 
pensation Act for a time, & then accepted £20 
in purported settlement on the promise by 
the employer to re-employ her. No memo- 
randum of this agreement was recorded. 
She worked at this employment for five years 
when, by reason of trade conditions, she was 
discharged. She then commenced an action 
against the employer for damages for personal 
injuries resultant from the employer’s alleged 
breach of statutory duty to fence the machine. 
The action was tried by a judge alone who 
found that the injury had been caused by 
the employer’s breach of statutory duty to 
fence, & that there was no contributory 
negliyence on the part of pltf. He, however, 
also found, having regard to the fact that the 
infant had received employment for five 
years after her accident under the agreement, 
that the agreement to accept compensation, 
though not registered, was tor her benefit & 
therefore binding, with the result that the 
action was barred by sect. 29 of the Act 
The infant appealed :—Held: without de- 


4076. Add. Annotalions: 


a workinan sustained injury by accident 
arising out of & in the course of his tion. It was admitted that, for a 


employment. On Fob. 4 his wife 


-~Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1925 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, but is open to review as to 
law; (2) upon the construction of 1925 
Act, s. 29 (2), in conjunction with 1925 Act, 
s. 14 (1), the expression ‘‘ within the time 
hereinbefore limited for taking proceedings 
under this Act’’ does not mean that the 
action must be brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought.— 
M'CAFFERTY v. MACANDREWS & Co., Lrpb., 
[1930] A. C. 599; 99 L. J. P. ©. 1453; 148 
I. T. 682; 46 T. I. 1k. 559; 23 B. W. CLC. 
286 LU. L. 





Als to (1) Distd. Adair v. 
Colville (1926), 20 B. W. C. C. 702. Refd. 
Delahunt v. Moody (1927), 21 B. W. C. C. 
588. 


4081a. ——— -- — .]—M‘CArFFERTY v. MACANDREWS 


& Co., Lrp., No. 4072a, ante. 


claimed & recovered such compensa- 


eriod of 6 months froin the date of 


4075 iv. —--~- -~—~- Whether award 
open to review.)}-~M‘'CAFFERTY uv. MAC- 
ANDREWS & Co., [1920] 8. C. (Ct. of 
Seas.) 529.---SCOT. 


4077 i. —-—— Deduction of costs of 
unsuccessful action.) --ADAIR wv. COL- 
VILLE & SONs, Lrp., [1927] 8. C. 116; 
20 B. W. C. C. 702.-—SCOT. 


4081 i. ~- — Unsuccessful proceedings 
brought more than sic months after 
accident.) ~—- M‘CAFFERTY wv Mac- 
ANDREWS & Co., Lrp. (1929), 22 
B. W. C. C. 807.---SCOT. 


. ~——.]— ADAIR . 
COLVILLiE & Sons, Lrp., [1927] S. C. 
116; 20 B. W.C. C. 702.—SCOT. 


k i. sting -J)—A workman, 
who has brought an action against 
his employer, founded solely upon the 
cmployor’s liability at common law, 
& who has obtained a judgment in 
his favour, is not entitled, if that judg- 
mInent be subsequently set aside upon 
appeal, to have compensation assessed 
in the action under Workmen’s Coim- 
pouseuou Act, 1906 (c. 58).—WaARD v. 

EVLIN, [1927] I. R. 299.—IR. 


ere 











PART XIV. SECT. <” SUB-SECT. 2.--- 


e 


4083 itl, -—-—-.J~-On Jan. 22, 1926, 


received froin his employers £3 as 
compensation for two weeks, & on 
Feb. 15 she received 30s. as compensa: 
tion for a further week. She had no 
authority from the workman to apply 
for or obtain compensation, &, while 
he knew that she had received tho 
ayment of £3, he did not know that 
t had been paid as compensation. 
Ho knew, however, that the payment 
of 30s. made to his wife on Feb. 15 
was «© payment of compensation, & 
he allowed her to retain & use the 
moucy. The workman having sub- 
sequently brought an action against 
a third purty to recover damages in 
respect of his injurics :—Held: he was 
barred from suing for damages, in 
respect that be had already recovered 
compensation within sect. 30 (1) of the 
1925 Act.—-REID v. STEVENSON, [1928] 
Ss. C. (Ct. of Sess.) 799.—-SCOT. 


4085 i. - - Payment of compensation 

-No claim under Act.}—In an action 
claiming damages for personal injuries 
caused by deft.’s negligence, deft. 
specially pleaded in bar that pitf. was 
precluded from recovering damages 
from him by Workmen’s Compensation 
Act, 8. 38, in that the accident was one 
in respect of which compensation was 
payuble under the Act by pltf.’s em- 
ployer, from whom pltf. had in fact 
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he accident, pitf.’s employer had paid 
him weekly, upon the day of each week 
upon which his weekly salary was paid 
before the accident, an amount cqual 
to half the amount of his previous 
salary. The ct. found as a fact that 
pitf. accepted the payments with the 
knowledge that they were made to 
hin as being due under the Act :— 
ieid: pltf. notwithstanding he had 
made no claim under the Act, had 
recovered compensation & 80 Was 
barred under sect. 38,.—DIxon  v. 
SHAVE (1929), 50 N, L. R. 245.— 








n i. From contractor.}— 
GErDDES v. DUNFRRMLINE DISTRICT 
ComMITrer, [(1927] 8S. C. 797; 20 
Bb, W. Cc. C. §815.—SCOT. 


sm. ‘“‘ J?ecovcr ”’ damuges — What 
amounts to.]—The phrase ‘‘ to recover ”’ 
damages in Workmen’s Compensation 
Act, 1925 (c. 84), s. 30 (1), means 
“to receive payment of ’’ damages, & 
where a workman has been unable to 
obtain payment under a common law 
judgment in his favour against a third 
party, he is entitled to claim com- 
pensation from his employers.—Cum- 
BERLAND v, LANARKSHIRE TRAMWAYN 
Co., {19271 8. C. 407; 20 B. W. C. C. 
780.—SCOT. 


Cases 4137a—442la. HKINGLISH AND Himpirne Diaest SUPPLEMENT. 


Smct. 27.-—-REPAYMENT OF POOR RELIEF. 


See ear Compensation Act, 1925 (c. 84), 
s. 41. 


4137a. When right arises—-Payment by guardians 
pending settlement of claim—By arbitration 
or agreement.|—In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by 
the guardians. On an application by the 
guardians under Workmen’s Compensation 


Part XV.- A 


4197. Add. Annotulion :—Refd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181. 


4200. Add. Annotation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


4230a. Exemption in case of apprenticeship by 
public charity--What amounts to ‘‘ public 


charity.’’]—It is not: necessary that a public . 


charity should be a permanent charity (LORD 
MANSFIELD, C.J.).-—R. ao. Sr. Marrurw’s, 
BETHNAL GREEN (1767), Burr. S.C, 574. 


4230b. --—-- ——.J—-R. ov. Crirron-vpPon-DoNs- 


MORE (INHABITANTS) (1772), Burr. S. C. 697. | 


4230c. -—--- --—~.]}--R. v. KAKENHAM (INHABI- 
TANTS), No. 4429, post. 
----—~,[-- See, also, 


AXAILX., p. 265, No. 485. 


REVENtTER, Vol. 


an 


PART XIV. ak oe SUB-SECT. 2.— 
» (8). 


4096 i. From whon  reroverable— 
algent of cmployer.jJ-- A: workman er- 
ployed by the County Council of the 
County of Galway obtained an award 
of compensation under Workmen’s 
Compensation Act, 1906, against the 


Assistance. 


County Connell in respect. of injuries 
sustained by being knocked down by 
a@® motor ambulance 
Galway Board of Health & Public 
The County Council sued 
the Board of Health for indemnity 
under sect. 6 of that Act :—-Held : 
the Board of Health was merely the 


Act, 1925 (c. 84), s. 41, for repayment of 
the money so expended by them :—Held: 
the words ‘‘ pending the settlement of his 
claim ’’ in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by agree- 
ment between the workman & the employer ; 
therefore, as the claims of the workmen 
in the present case had long since been 
settled by the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed.—He Lewis. MERTHYR 
CONSOLIDATED COLLIERIES, LLOYDS BANK v. 
THE Co. (No. 2), {1929] 1 Ch. 589; 98 
L. J. Ch. 77; 140 L. T. 856; 93 J. P. 105; 
45 T.L. R.159; 73Sol. Jo. 92; 271L.G. R. 
184; 22 B.W.C. C. 31; [1928] B. & C. R. 
149, C. A. 


pprenticeship. 


4415. At end of paragraph add :— 


‘* | the indenture was invalid, & a service by 
the apprentice under it conferred on him no 
settlement.”’ 


4421a. Omission of consideration. |—- The premium 
given by the parish officers upon the binding 
out of a poor apprentice need not be set out 
in the indenture in words at length ; such an 
indenture being exempted from any duty by 
% Anne. c. 5, s. 40, & the insertion of the 
premium being required for no other purpose 
but to ascertain the amount of the duty.-—- 
RK. v. OapBY (INHABITANTS) (18518), 1 B. & 
Ald. 477; 106 KE. R. 175. 


' Annotation ;—-Reftd. i. Baildon (Juhebitunts) (L832), 
i R&S 27. 


Ad. 4 
i 


statutory agent of the County Council, 
& that the indemnity given by sect. 6 
was not intended tuo onable an em- 
ployer to seek an indemnity against 
his own agent.—GALWAY Co. CoUNCIL 
v. GALWAY KoaRD OF HEALTA, [L931] 
fee 638 ; affg., [1931] I. R. 549,—- 


to the County 


that 
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Vol. XXXIV. Cases 2la—58. 


MAYOR'S AND CITY OF LONDON COURT. 


Part |.-—The Court. 


Officers.|- Sec, also, Counry Courts, Vol. XILI., p. 450, No. 13. 


Part Il.—Jurisdiction. 


2ia. Specific performance.|---This [specific per- CuR.).— WILLIAMS v. SNOWDEN, [1880] W. N. 


formance] being an equitable right appearing 124. 
incidentally in the course of the cause, the 31. Add. Annotation :—Distd. Lake v. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 


Part Ill.—-Practice and Procedure. 


58. Add. Annotation :—-Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 316. 
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J.S. 


Cases 15-—87. 


15. 


ENGLISH AND Emprre Diagest SUPPLEMENT. 


MEDICINE AND PHARMACY. 


Part |I.--Physicians and Surgeons. 


Add. Annotation :—Distd. Way v. Bishop, 
[1928] Ch. 647. 


16. 


Add. Annotation :---Refd. Institution of Civil 
Engineers v. I. R. Comrs., [19382] 1 K. B. 149, 


Part Il—-The General Medical Council and Similar Bodies 
in the Dominions. 


2ia. Removal from register—On application— 


72. 


Discretion of Council.|—A medical practi- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. After the application was received by 
the Council & before it was heard & determined 
the Counci] received information that the 
practitioner had been guilty of conduct primd 
facie constituting infamous conduct in & 
professional respect. An inquiry was then 
held & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect & by their direction his 
name was erased from the register :—WHeld : 

the practitioner was not entitled to have his 
name removed from the medical register on 
his mere application for that purpose ; until 
the Council ordered his name to be removed 
he was still a registered medical practitioner, 
& in ordering his name to be erased for 
infamous conduct in a professional respect 


the Council had acted within the powers 
conferred upon’ them by the Act & by their 
Standing Orders validly made thereunder.— 
R. v. GENERAL MEDICAL CoUNCIL, [1980] 1 
K. LB. 562; 99 L. J. K. B. 217; sub nom. 
K. v. GENERAL MEDICAL CouNcIL, Ee p. 
KYNASTON, 142 L. T. 390; 94 J. P. 94; 46 
T. L. R. 197; 28 L. G. R. 159, C. A. 


24. Add. Annotations :—As to (1) Refd. R. v. 


28. 


30. 


Part }11.—-Medical 


Add. Annotation :—Refd. De Freville v. Dill 


(1927), 96 L. J. Is. B. 1056. 


87. 


—--—- —— --— To mitigate 


General Medical Council, [1930] 1 K. B. 562. 
Ags to (2) Consd. Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. 

Add. Annotations :-—As to (2) Consd. Chap- 
man v. KNesmere (1932), 48 T. L. R. 309. 
Generally, Refd. Hearts of Oak Assurance Co. 
v. AwG., [1931] 2 Ch. 370. 

Add. Annotations :—As to (2) Apld. Maclean 
v. Workers’ Union, [1929] i Ch. 602. 
Refd. RK. v. General Medical Council, [1930] 
1 K. LB. 562. As tv (8) Refd. R. v. Gencral 
Medical Council, [1930] 1 K. B. 562. 


Practitioners. 


Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


; temitted to the Council for rehcaring 


PART II. SECT. 2. 


i. ——- —— Must be specified in 
report of discipline committee. }—CuURCH 

COLLEGE OF PHYSICIANS & SUR- 
GOA: [1927] 2p). L. R. 957; (1927) 
2W. WwW. yee “AT Can, Crim, Cas. 297; 


22 Alta. L. R. 560; varying, [1927] 
2p. L. lt. 701. CAN. 
a i, --—- Jurisdiction of discipline 


committee, J—-Re MCLAUCHLAN & COL- 
LEGE OF PoyYsiciaAns & SURGEONS, 
{1927} 2 D. L. BR. 953; [1927] 2 
W. OW. 2K. 4: 47 Can. Crim. Cas. 290; 
22 Alta. L. 8. 553.—CAN. 

b i, ----- ~- —- -——.] --LATIMEK . 
COLLEGE OF PHYSICIANS & SURGEONS 
or BRITIBEE COLUMBIA, [1931] 3 


DL. R804: FG Can. CoC. 132. CAN. 
bii.——  — FPower of appellate 
court — Toa get aside order of 


without jurisdiction. }— 
Jtée McLAUCHLAN & COLLEGE OF 
PHYSICIANS & SURGEONS, [1927] 2 
D. L. R. 9533 11927) 2 W. WwW. mn 4; 
47 Can. Crizn. Cas. 290; 22 Alta. L. RR. 
553.-~-CAN, 


council made 





b iij —aa ————- D'9 refer miiter 
bac. e tp discipline committee for recon- 
sideration. | --~-CaiuRcH «. COLLEGE OF 
PHYSICIANS & Rao tee ae 
D.1L. 8. 9575 (1927) 2 te. 

47 Can. Crim. Cus. 297 ; Bs a L, if 
5603 varning, [1927] 2 "DD, E.R. 704, 
CAN 


b iv. 
punishment.J—Where applt.’s conduct 
was such as to bring him within the 
disciplinary powers of the council & 
it was right in punishing hiin therefor, 
but in all the circumstances of the case 
the punishment iinposed was too 
severe :—Held: his name should he 
restored to the register on Dec. 31, 
1927.—/te MoLAUCHLAN & COLLEGE 
OF PHYSICIANS & SuRGrONS (Alta.), 
[1927] 3 DP. L. R. 225; (1927) 2 
W. W. RR. 388 ; 48 Can. Crim. Cas. 148. 


aa i. -——,]J—CRAWFORD  ¥. 
COLLEGE OF PHYSICIANS & SURGEONS 
sane - {1929} 3 D. L. R. 62.—CAN. 
--- No right to adopt 
ji sutinae of committce.J—-The Medical 
Act, R. S. 8B. C., 1924 (c¢. 157), does not 
authorise the se cig eommittec of 
the Council of the College of Physicians 
& Surgeons to do more than find the 
facts & report same to the Council. 
It cannot adjudicate on the facts 
found by it. The fact that the 
membership of the executive committee 
wus identical with that of the Council 
when a certain case was before them 
dows not entitle the Council to merely 
wdlopt the adjudication made by the 
comnroittes in that. case. Where on an 
appeal froin the Council the ct. holds 
that it has not adjudicated on the 
matter hefore it, the matter should be 
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oo, 


ee ree ae 


ee 


& adjudication. ~--Re Murrny, [1930] 


OW. W. R. 23435 4°72. b FR. "1008.—- 
CAN. 
aa ili, -—-— -— - Right of member to 


counsel.) -~A mietmnber of the Colleze 
whose conduct is the subject of inquiry 
is entitled to be represented by counsel 
not only before the committee but also 
befure the Council.-- Re MURPHY, 





[J9380) 3 W. W. £2384; 4 DL. 
1008,— CAN. 
aa iv. Liability of member to 


pay costs Of proceedings.|--~Re MURPHY 
(1931), 55 Can. GC. GC. 113.—CAN, 


PART Ill. SECT. 1, SUB-SECT., 2. 


sa. Practice--Whether time spent in 
sludy of profession.}—Time put in in 
the study of a science or profession 
cannot be considered as time spent in 
the “ practice ”’ of it as that term 
is commonly orate tie —-INNIB 2. 
Saat WW. Be LL. R. 624; 


128) R. 838; M35 Alta. lL. RK. 
495. ma 

PART III. SECT. 8, SUB-SECT. 1.—-B. 
57 iv. Use of appuratus.}—-The 

test of the efticient use by a physician 

of an apparatus for ascertaining a 

diseased condition, eg. an X-ray 


machine, is the ordinary standard of 
skill maintained by its competent 





manipulators.—-ANTONIUK v. SMITH, 
1980} 2 W. W. R. 721; 4D. L. R. 
15; 24 Alta. L. R. 585; revag., [1930)} 
3 D. L. R. §00.—CAN. 


641. Less degree than might have been 
shown by others.}—Against M., the 
medical superintendent in cha of 
the hospital, damages were sought for 
his alleged negligons treatment. The 
evidence show that M. failed to 

ose the ear-trouble from which 
pl . suffered as mastoiditis, & although 

. was not able to ascertain what the 
exact trouble was, he did not send for 
nor advise sending for an ear-specialist : 
—~Held: all a medical practitioner is 
me area to bring to the performance 
of bis duty is reasonable care & aver 
skill; & he is not respons{ble merely 
becauge some other practitioner of 
greater skill & greater knowledge 

have prescribed a different 
treatinent. If a physician in ch 
of a case is unable to diagnose the 
trouble he is under no legal obligation 
so to inform the patient & to advise 
the calling in of a specialist.—J AaRvVIS 
v. INTERNATIONAL NICKEL Co., [1929] 
a L. R. 842; 63 0. L. R. 564 


sa. Insurance against malpractice, error 
or mistaka—Neglect to adjuat table for 
cxamination.J—The reasonable care & 
skill which a physician must exercive 
in his treatment of a patient includes 
such care & skill with respect to every- 
thing he requires the patient to do in 
order to determine what else should be 
done. When a physiclan requires a 
patient to get upon a table in order 
that he may continue his diagnosis, 
he is bound to exereise reasonable 
care to see that the table is safe & 
properly adjusted so that the patient 
Will not be Injured as a result of getting 
upon it. The physician's neglect to so 
adjust the table is ‘‘ malpractice, error 
or mistake in the practice of his pro- 
fession,’’ within the meaning of those 
words in an insurance policy under 
which the insnrer agreed to indemnify 
him against liability for damages in 
consequence  thereof.—BALTZAN 1. 
FIDELITY INSURANCE CO. OF CANADA, 
[1932] 3 W. W. R. 140.—CAN. 


PART III. SECT. 3, SUB-SECT. 1.—-C. 

67 vi. --—-.l—Whon a surgeon 
punimises the danger of the treatment 
to induce tho patient to proceed, & 
refrains from explaiuing the advant- 
uges of an. alternative course well 
known to him, he brings himself within 
the field of Hahility. If the surgeon 
ussures the patient of results of which 
he cannot speak with certainty, be 
inust be taken to have spoken reck- 
lessly, & is Hiable. If the patient, in 
this case had received the advico which 
it was the duty of the surgeon to impart, 
she would not have had the operation 
at all, & for this failure of duty pelt asf 
in damage to her hand. she was entitle 
to recover damages.—KINNEY v. LOCK- 
woop CLINIC, LTp., [1931] 4 D. L. FR. 
906; O. It. 438.—-CAN, 


67 vii. --—-In a case where a 
joint has heen Injured & dislocation 
is suspected the fact that the surgeon 
who is consulted, & who applies the 
recognised tests & gives the usual 
instructions, does not advise the taking 
of an X-ray examination does not 
necessarily constitute negligence on 
his part: even though jt is subse- 
quently disclosed as a result of such an 
examination that his diagnosis was 
erroneous.— Moork & Moore v. LARGE, 
[1932] 2 W. W. BR. 568.—-CAN. 


PART III. SECT. 8, SUB-SECT. 1.—D. 

ai, ——— ———-.]—-Davy v. MORRISON, 
[1931] 4 D. L. R. 619; [1932] O. R. 1. 
—CAN. 





PART III. SECT. 8, SUB-SECT. 1.—G. 

ad. Tube left in tent. }-—TIZOMPSHON 
® Barry, {19382] 1 D. L. R. 805; 
reved., 2 D. L. R. 814, -~CAN. 


ere eee me 
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sf, Duty as to advice—Extent of duty.} 
-—~The duty of a surgeon is to te 
honest in fact; he need not disclose 
fully the nature & possible effects of 
an operation.—KENNY v. Lockwoop, 
cane 1D. L. R. 5073; O. R, 141.— 


PART III. SECT. a) SUB-SECT. 1.— 


86 iv. —— ——.}—Hosrpitel Hable 
for the negligence of nurses after an 
operation.— NYBERG v. PROVOST MUNI- 
CIPAL HOSPITAL BOARD, [1927] 1 
D. L. R. 969; [1927] S. O. R. 226.— 


hospital for the purpose of undergoing 
an operation, &, owing to the fact that 
the rogular nursing staff was not 
sufficieut to give her the care considered 
necessary by her physician, a special 
nurse was employed added 
temporarily to the regular staff but 
charged to pltf.:—/Z/eld: the special 
nurse 80 engaged was the employee of 
the hospital, & not the mere assistant 
of pitf.’n physician, & the hospital 
was responsible in damager for negli- 
pence on her part resulting in severe 
njury to pe OGAN », COLCTIESTER 
County Hospitan, [19281 1 D. le R. 
1129; 60 N. 8. R. 62.—CAN. 


86 svi. Insufficient —staff.Jj— 
Defts., the O. Board of Health, main- 
tained a County Hospital, to which 
pitt. was admitted, & where she under- 
went an operation. Plitf. was ad- 
mitted to the bospital upon the terms 
that her futher would pay dofts. 4s. per 
day for the treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she alleged, had been 
placed in her bed by another patient, 
& she sued the defts for damages. 
The jury found that defts. contracted 
to care & muintain pitf.; that defts. 
were guilty of negligence or breach of 
duty in the care & maintenance of 
pitf.; &, in answer to the question 
whether the negligence was that of 
some of defts.’ employees, answered : 
“Through insufficient staff ’’ :—Held : 
once defts. went outside the statutes 
relating to the relief of the poor, & 
proceeded to contract with paying 
patients, they were bound by the 
ordinary law of contract.--MULRENNAN 
v. OFFALY BOARD OF HEALTH, [1930] 
I. R. 345.—IR. 


86 vii. ———.}—-In an action against 
an intirmary for damages for personal 
injuries pursuer averred that she 
attended the infirmary for ultra-violet 
ray treatinent; that the nurse in 
charge, who was in the employment of 
defenders, allowed her to be exposed 
to the rays for too long a period ; that 
she thereby sustained dieiend & that 
the injury was due solely to the 
negligence of the nurse for whom 
iefenders were responsible. She further 
averred that she had relied on the 
knowledge & skill of the nurse in 
applying the treatment. She did not 
aver that defenders bad acted negli- 
gently in the selection of thelr medical 
or nursing staffs, or of the apparatus 
employed. Defenders averred, & the 
pursuer did not deny, that their 
electrical department was in charge of 
& superintended by, a doctor, & that 
the treatment received by the pursuer 
was administered by the nurse upon 
his instructions :—Held: the 
absence of any averment that the 
nurse or the doctor was professionally 
incompetent or that the apparatus was 
defective, pursuer had failed to state a 
relevant case against defcnders, in 
respect that the averments disclosed 
that, at the time of the injury, the 
nurse was not acting in a ministerial 
or administrative capacity as a servant 
of defenders, but was exercising her 

rofessional care & skill, &, further, 
bat she was acting under the instruc- 
tions of a duly qualified doctor over 








| whose orders the defenders had ne 
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control ; & action dismissed.— 
LAVELLE vo. GLascow Hoyat In- 
FIRMARY, [1930] S. C, 123.—SCOT. 

86 viii. Negligent operation of 
apparatus.}—A boy of three years, 
a patient in deft. corpn.’s hospital, 
was scalded & burnt by steam escaping 
from an apparatus designed for his 
treatment) by steam inhalation for 
pneumonia. The nurse in charre was 
absent from the room at the time, & 
was recalled by the boy’s screams. She 
found the apparatus in order & was 
not able to account for the condition 
of the patient. In an action by the 
patient & his father to recover dam- 
ages arising from the former’s injuries, 
it was not. shown how the accident 
happened, but there was evidence to 
show that the apparatus was safe 
if proper care was taken :—/JIeld : the 
obligation of deft. corpn. boing not 
merely to supply properly quulitied 
nurses, but to nurse the patient, the 
onlv inference to be drawn from what 
happened was that there was an absonce 
of proper care on the part of the 
hospital attendants, & deft. corpn. was 
liable for the negligence of its servants. 
HARKIES », LORD DUFFERIN HOSPITAL, 
ee 2D.L. R. 440; O. L. R. 572.-—- 





86 ix. -———, ]~~In an action 
against an infirmary for damages for 
personal injuries, pursuer averred that 
she attended the infirmary for ultra- 
violet ray treatment; that the nurse 
in charge, who was in the employment 
of defenders, allowed her to be ex- 
posed to the rays for too long a period : 
that she thereby sustained fiujury;: & 
that. the injury was due solety to the 





negligence of the nurse. for whom 
defenders were — responsible. She 
further averred that.) she had rehed 


on the knowledge & skill of the nurse 
in applying the treatmeut. She did 
not aver that defenders had acted 
negligently in the selection of their 
medical or nursing stuffs, or of 
the apparatus employed. Defenders 
averred, & pursuer did vot. deny, that 
their clectrical departmept was in 
charge of, & was superintended by. 
a doctor, & that the treatanent, received 
by pursuer was administered by the 
nurse upon his instructions. The 
Second Division having dismissed the 
action as irrelevant the  pursuer 
appealed to the House of Lords. The 
House, with the assent of the partics, 
reversed that decision & ordered a 
roof before answer.---ANDERSON OR 
IAVELLE py. GLascow Royit IN- 
VIRMARY, [1931] S. C. 31.— SCOT. 


86 x. e}--An infirmary was 





governed by managers, noue of whom 


took any control over the treatient 
of the patients. The nurses were 
cngaged, & 1mizht be suspended, by the 
matron, whose duty it was to see that 
they were attentive to their duties. 
The “electrical department of the 
infirmary was under the control of a 
director, who was a qualfied medical 
practitioner, & its staff included several 
qualifed uurses. The director pre- 
scribed for a patient treatment by 
ultrn-violet rays. He did not specity 
the time tor which tho patient was to 
be exposed, but the regular period for 
a first exposure was ten minutes. The 
first exposure was supervised by a 
nurse, no doctor heing present at tho 
time. The patient was burned by the 
rays, & she alleged that her injuries 
were due to the negligence of the nurse 
in allowing her to be exposed for 
forty-five minutes. In an action 
against the infirmary for damages :-— 
Held: no negligence on the part of the 
nurse had been eatablished.—LAVELLE 
v, GLASGOW ROYAL INFIRMARY, [1932] 
S. C. 245.—-SCOT, 


PART II]. SECT. 4, SUB-SECT. 2.—A. 

ri. General rule.]—The law does 
not raise an implied promise on the 
part of a person who cails ea physician 
to perform services for another to 





Cases 103a--201a. 


103a. —-— Work performed before operative date 


105. 


106. 


of Medical Act.]|—The Medical Act, 1858 
(c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 
it from maintaining an action for medical or 
surgical advice given, or medicine supplied, 
before the Act came into operation.— 
WRIGHT v. GREENROYD (1861), 1 B. & S. 
768; 31L. J. Q. B. 4; 6 L. T. 347; 26 
J.P.118; 8 Jur. N.S. 98; 121 EH. BR. 896. 


Add. Annotation :—Folld. Macnaghten v. 
Douglas, [1927] 2 K. B. 292. 


For the existing paragraph substitute the 
following paragraph :— 

——~.|—Medical Act, 1858 (c. 90), s. 32, 
does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice.—MACNAGHTEN v. DouG- 
LAS, (1927) 2 K. B. 292; 96 L. J. K. B. 738; 
137 L. T. 518; 91 J. P. 143; 43 T. L. BR. 
525; 71 Sol. Jo. 409, D. CO. 


- 





109a. Failure to effect cure---Whether breach of 


warranty.}—Pitf., who had been treated for 
cancer by deft., an unqualified medical 
practitioner, brought an action against him 
for (1) fraudulent representations ; (2) negli- 
gence; & (3) breach of a warranty that he 


113. 
122. 


130. 
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could cure pltf. in three months. The jury 
could not agree as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft. did not warrant 
a cure in three months :—Held: deft. was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed.— BURRELL v. 
EVANS (1930), 46 T. L. R. 578, C. A. 

Add. Annotation :—Refd. Whitwell v. Shakes- 
by (1932), 147 L. T. 157. - 

Add. Annotation :—-Consd. Whitwell  v. 
Shakesby (1982), 147 L. T. 157. 


Add. Annotation :—Consd. Whitwell  »v. 
Shakesby (1932), 147 L. T. 157. 


182a. By osteopath.]—-An osteopath, who was not 


registered under the Medical Act, 1858 (c. 90), 
& who was not a legally qualified medical 
practitioner, affixed outside his house a plate 
bearing his name & following on his name the 
words ‘ Bonesetter, Osteopathic Physician 
& Surgeon’ :—Held: in using the words 
‘‘ physician & surgeon’? he had committed 
an offence under Medical Act, 1858 (c. 90), 
s. 40.—WHITWELL v. SHAKESBY (19382), 147 
L. T.157; 96 J.P. 307; 48 T. L. R. 489; 76 
Sol. Jo. 360; 30 L. G. R. 327. 


Part V!I.—Dentists. 


SictT. 1.---IN GENERAL. 


201a. Constitution of Dental Board —- Member 


pay for 
relation of such person to the person 


ceasing to be member of General Medical 
Council & Branch Council—Vacation of 
office. |—-Under Dentists Act, 1921 (c. 21), a 
Dent.il Board is constituted for the regulation 
& registration of members of the dental pro- 
fession, & by Shed. I. the Board is to be com- 
posed of seven appointed members & six 
mnroved J—R. v. 


such services, unless the 


who is ill is such as to put him under 


obligation to provide medical attention 


PART III. ps 


LAUDIE (1930), 53 
Can. ©. C. 189.—-CAN 


7, SUB-SECT. 2.— 


elected members. Of the appointed members 
three are to be appointed by the General 
Medical Council, of whom one shall be a 
member of the Branch Council for England. 
By para. 6 of the Sched. provision is made 
in the event of the place of a member of the 
Board becoming vacant before the expiration 
of his term of office by death, resignation or 
otherwise, for the filling of the vacancy :— 
Held; amember of the Board who had been 


was correct, until the contrary is shown. 
—-MOTAGGART v. POWERS, [1927] 1 
D. L. R. 28; 36 Man. L. R. 73; [1926] 
3 Ww. W. R, 513.—CAN, 


for the patient, or unless the circum- (o). @ if, --~---.J—The doctrine that the 
se are such us to show an intention t i. ——.J)—HORSEMAN v. NAIRN, Question whether treatment by a 
on ne poe to pay for the services [1928] S. A. S. R. 1.—-AUS. physician was negligent. is to be tested 
rendered, Such obligation docs not t il. .J—O’CONNELL v. Cottey, by the principles of the physician's 


arise from the relationship of brother 
& sister.—ALLEN 1, Fron, [1932] ] 
W. W. 2. 593.-——CAN, 

sg. Services rendcred tn emergency. |-— 
Pitf., a surgeon, sued to recover from 
au extrix. his fees for operating on 
testator. The latter had been found 
in his home in a very serious con- 
dition as the result of a wound from a 
shot-gun whicb had, apparently, been 
discharged by his own hand. Deft. 
was not there, but two friends, who 
were in the houso, called in a doctor 
Immediately after making the dis- 
covery. The doctor, considering the 
case to be a surgical one, brought in 
pltf. The wounded man said soime- 
thing to pltf., but the ct. found that 
he was in such a condition that no 
words of his could be construed as a 
request for pltf.’s services or as an 
acquiescence In their being rendered on 
a contractual basis :— I7eld : pltf. was 
cntitled to recover.—-MATHESON », 
SMILEY, [1932] 1 W. W. Tt. 758: 2 
een ht. 787; 40 Man. lL. R. 247.— 





PART Ill. SECT. 7, SUB-SECT. 2.—A. 


_ Sv. Drugless practitioner -- Prac 
listing without licence-~-What must be 


(1927) V. L. R. 502; 49 A. L. T. 92; 
[1927] Argus L. R. 423.—AUS. 

tii. .}-— Held: deft.. an 
osteopath, holding the degree of 
Doctor of Osteopathy, used the word 
** Doctor ” in advertisements, in con- 
junction with ‘ osteopath,” as an 
occupational designation relating to 
the treatment of human ailments, & was 
therefore guilty of au infraction. of 
Ontario Medical Act, s. 49 (1925). 
Tho addition of the word ‘‘ osteopath ”’ 
after the words ‘‘ Doctor Pocock "” 
in his advertisements, simply indicated 
the method which he, professing to be 
a doctor, in the sense in which that 
word is ordinarily understood, used in 
the treatment of human ailments.—R. 
». Pocook, [1928] 2 D. L. R. 937; 50 





PART VI. SECT. 1. 


a i, -J—The rule as 
to the askil) required of a dentist is the 
same aa that with regard to the skill 
of a member of any other branch of 
the therapeutic art. Where he is 
registered & injury results from his 
treatment, the preeupiion is that he 
is competent that the treatment 
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school ia not. upplicable to the mechani- 
cal manipulative labour of a dentist 
involved in the pate of teeth: such 
work is governed by the ruJe applicable 
to all skilled labourers, 7.e. that if the 
work undertaken by them implies skill 
it must be used, & when injury is 
austained that could not have arisen 
unless there had been an absence of 
reasonable skill, or negligence, 
then there is ability. —DRINNEN  v. 
Dovatas, [1931] 1 W. W. R. 160; 2 
YD. 1. R. 606; 43 B.C. 1. 362.--CAN. 


a iii, —--— FErcessive ertraction.j-—~ 
Pitf. went to deft., a dentist, to have 
a tooth cxtracted. Deft. by an hunest 
misunderstanding of pitf.’s instructions 
oxtracted, after he bad put pltf. under 
an anresthetic, twelve teeth, & pitf. 
brought this action for trespass, 
assault & battery upon his person :— 
Held: (1) deft. was negligent in that 
be failed to make sure what he had to 
do before rendering pltf. unconscious ; 
(2) as the action was not begun within 
six months from the day of the opera- 
tion, it was barred by sect. 28 of 
Dentistry Act, R. S. O., 1927.— 
BoOaSk v. PAUL, [1931] 1D. L. RR. 562; 
66 0. 1. Ne 23873 affd,, [1931] 4 
J). jl i. 435 > O. L. R. 625..— CAN. 


242a. 


Vol. XXXIV.-—-Medicine and Pharmacy. Cases 201a—242b. 
ds thereon by the Branch Council for 217. Add. Arnmotation :—Consd. A.-G. v. Weeks, 


ngland as being a member of that Branch 
Council, but who had ceased to be a member 
of the Genoral Medical Council & of the 
Branch Council, was no longer qualified to 
be a member of the Dental Board, & that his 
office was vacant.—GENERAL MEDICAL 
CoUNCIL v. WARING, [1932] 2 Ch. 115; 101 
].. J. Ch. 389; 147 L. T. 497. 


Non-payment of annual retention 
fee.]—Dentists Act, 1921 (c. 21), 8. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee.—TATTERSALL v., 
SLADEN, (1928]Ch. 318 ; 97 L. J. Ch. 145; 188 
L. T. 577; 447. L. R. ‘237 ; 26 1.G.R. 217. 


Conviction for misdemeanour.]— 
The word ‘‘ misdemeanour”’ in Dentists 
Act. 1878 (c. 33), s. 13, is not confined to 
indictable misdemeanours.—PICKUP v. 
UNITED Kinepom DENTAL Boarb, [1928] 
2K. B. 459; 97 L. J. K. B. 604; 189 L. T. 
607; 92 J. P, 147; 44 T. L. R. 544; 72 
Sol. To. 369; 28 Cox, C. C. 536; 26 L. G. R. 
398, D. C. 











213. Add. Annotation :—Refd. R. v. Registrar of 


[1932] 1 Ch. 211. 


218a. ——-- ‘‘ Dental surgeon ’’—Registration after 


practising without qualification.] —- By 
Dentists Act, 1921 (c. 21), 5. 4, ‘‘ A person 
registered under the principal Act-—(a) shall, 

by virtue of being so registered, be entitled 
to take & use the description of dentist or 
dental practitioner ; (6) shall not take or use, 
or affix to or use in connection with his 
premises, any title or description reasonably 
calculated to suggest that he possesses any 
professional status or qualification other than 
a professional status or qualification which 
he in fact possesses & which is indicated by 
particulars entered in the register in respect 
of him ’’:—Held: a person who has no 
qualification, but who has been registered 
under the provisions of the above Act on the 
ground of his previous practice of dentistry, 
is not entitled to describe himself as a 
‘dental surgeon ’’—-A.-G. v. Weeks, [1932] 
1 Ch. 211; 101 L. J. Ch. 26; 146 L, T. 59. 


228. Add. Annotation :—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307. 


Joint Stock Companics, Hx p. More, [1931] 2 | 224. Add. Annotation :—Refd. Dominion Press v. 


K. B. 197. 


Customs & Excise Minister, [1928] A. @. 340. 


Part VIIl._—Midwives. 


226. To cross-refs. before this case add “ Nee, alsu, Midwives & Maternity Homes Act, 1926 (c. 32). 


Part IX.—Drugs. 


. Add. Citation :~ 28 Cox, C. C. 303, D. C. 


Prosecution under Dangerous Drugs 
Act, 1925 (c. 74)—-Act not in phate a ae 
Conviction quashed .—R. v. KYNASTON (1926), 
19 Cr. App. Rep. 180, C. C. A. 


—— ** Person authorized ”’’ to supply drugs -- 
Manager of shop owned by company.}— 
Whether or no the qualified manager of a 





chemist’s shop owned by a limited co. 
carrying on business in pursuance of Poisons 
& Pharmacy Act, 1908 (c. 55), is himself 
‘“ keeping open shop” as well as the co. 
which employs him, he is at all events a 

‘person authorized ’’ to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply. & is bound to keep 
the register prescribed by reg. 11 (1) ‘‘ at all 


PART VI. SECT. 2. 


202 ii. -——— Conditions precedent.)— 
Medical (Dentists) Act, 1927 (Vict.), 
8s. J4 (1) (b), roquires that an appet. 
shall have “* entered on a detinite 
course of training ’’:—J/eld: the 
words were satisfied by appct. entering 
upon a defined & continuous course of 
practical instruction in dental surgery 
& dentistry.—-DENTAL BOARD OF 
VICTORIA v0. DENISON (1928), 41 
Cc, L. h. 102.—-AUS. 


202 = iii. Principal means of 
livelihood derived from  dentistry.|}— 
The fact that during part of the five 
years mentioned in sect. 36 (1) (a) (li) 
of Act 13, eat + appct. was under 
apprenticoshi ental mechanic 
does not make “tt *imposaiblo for his 
sole or principal means of livelihood 
during that pcriod to have been 
derived from dental work outside his 
work as an apprenticed dental 
mechanic.—HIRSsT v. SOUTH AFRICAN 
ian ocoe Councry (1929), 50 N. L. R. 











0.—S. AF. 
207 Iv. BSD radi p. 
vega Ae 268. R. N. swe 46 
43 N W. N. 136.—AUS. 
aoe Vv. aa oe -, ALBERTA 


DENTAL ASSOCN. v. SHARP, [1930] 2 
W. W. R. 45: 3D. L. RR. 652; 24 
Alta. Ll. R. 580.—-CAN. 


sc. Application for registration— 


*« entered ona definite course of training’’ 
--What amounts to.J-—From 1905 to 
Mar. 1910, appet. pursued a course of 
practical instruction in the various 
branches of a dentist's work under the 
direction of a quulified & practising 
dentist. From ar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came into operation, he acted as 
assistant to different qualified & 
practising dentists, performing the 
mechanical & surgical work in the 
practice of dentistry :—ZIeld: the 
words ** entered on a definite course of 
training,’’ in s. 14 (1) (0) of the Act 
were satisfied by the ep pent enter- 
ing on a defined & cont nuous course 
or practical instruction in dontal 
surgery & dentistry.—- DENTAL Boarn 
OF VICTORIA v. DENISON, [1928] 
Vv. ~L. R. 3713; [1928] Argus L. R. 
253.—AUS. 

sd. lieygistration— Graduale—-Meaning 
of.] ~- The word ‘“ graduate’? in 
Dentistry Act, R. S. B.C. 1924, c. 66, 
gs. 22 (b), doos not import that appct. 
must have gone through a course of 
training prior to graduation.—-Zte 
Nerr & CoLLeGt or DENTAL SURGEONS 
(1928]4D. L. R. 8389; [1928] 3 W. W. R. 
299.—-CAN. 


PART VI. SECT. 3. 
——., }—Appit.. a rogistered 
‘lettin had agroed to manage for resp., 
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who was not a dentist, a dental practice 
which had been carried on by resp.’s 
former husband. In answer to an 
action by resp. to restrain applt. from 
practising in a certain specified 
locality in terms of a covenant to such 
effect contained in the agreement, 
appit. Ue igeneat ie Hag tat of the 
agreement :-—-Z ae carries 
on a business Lio eiipin ys a servant 
to work for him though he may take 
no practical part in it; & the agree- 
ment in the present case was iegal, 
as constituting the carrying on of the 
‘* practice of dentistry ’ by a person 
who was not a registered dentist in 
contravention of ha ae Amendment 
Act, 1921-22, 5:8. 3.—ScCOTT wt. 
WATKINS, [1928] N. *. L. kh. 628.—- 


q ii. —-—-.J—A person who for 
cuir takes finpressions of patients’ 
mouths & subsequently fits the plates 
into their mouths, performs functions 
specially belonging to the calling of a 
dentist, within sect. 5 of Act 21, 1899 
(Nata 1). —R. v. ROBERTSON, {1929} 
ae D. 10.—S. AF. 








.E--R. v. SUTCLIFFE, 
isha 3 W. W. R. 377.—-CAN. 


a iv Vv. Py - 
ALBERTA 0. Lees & CouRTNEY, [1932] 
3 W. W. BR. 533.-- CAN. 


ponearerey 


Cases 242b—257. 


times available for inspection.”’ 
tation must be put on the words “ at all 
times,’’ but they must be taken at least to 
mean ‘at all times when the premises are 
open for business,’ & therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
unable to produce it to a police officer who 
the manager was rightly 
convicted of an offence against the regula- 


called :—Held: 


Some limi- 


ENGLISH AND Empire Digest SUPPLEMENT. 


by manufacturers in accordance 
formula which was contained in a well- 
known book of pharmaceutical formulas 
under the name ‘‘ Chest Vapour Rub. 
then put it into cartons, 
public with a label which described it as 
‘Vapour Rub”’ & bore his trade mark. 
was evidence that the words ‘‘ Vapour Rub ”’ 
alone described a class of medicines & not 
any individual one. 
upon information by the A.-G. for non- 


with a 
” He 
sold it to the 
There 


In an action brought 


tions.—-DAVIES v. WINSTANLEY (1930), 144 payment of medicine stamp duty :—Held: 


L. T. 433; 95 J. P. 21; 


242¢c. 





request of retailer. | 


253a. Exemption— Article of 


‘‘known admitted & approved of ’’— 
amounts to.]—-A retail chemist ordered a 
remedy for chest complaints to be made up 


47 T. L. R. 104; 29 

L. G. R. 94; 29 Cox, C. C. 242. 

Register to be ‘‘ at all times available 
for inspection ’’—Meaning of ‘‘ at all times.’’} 
—-DAVIES v. WINSTANLEY, No. 242b, ante. 

252. Add. Annotation :—-Consd. A.-G. v. Lewis & 
Burrows, Ltd. (1931), 146 L. T. 165. 

252a. --—— Article made up by manufacturer at 

—A.-G, 

Burrows, Lyrp., No. 258a, post. 

which properties 


” Lewis & 


What 


Part X.—Poisons. 


257. Add. Annotations :—Consd. Davies v. Win- A.-G. 
stanley (1930), 47 T. L. R. 104. Apld. Orpen 
v. Haymarket Capital, Ltd. ae 145 L. T. | 408, 
614. Refd. R. v. Cory, [1927] 1 K. B. 810; 


PART IX. SECT. 1. 


242 i. Dangerous drugs—Procuring 
drugs for unticensed or unauthorised 
person-- Doctor supplying wife with 
orders on chemist.J—A complaint, 
which charged a medical practitioner 
witb | Raia tas dangerous drugs for 
his wife, in contravention of Dangerous 
Drugs Act, 1920 (c. 46). 8. 7, & Danger- 
ous Drugs Regulations, 1921, reg. 4, 
libelled that accused had delivered to 
his wife five order forms of different 
dates. signed by him, in which he 

retended that the drugs specified in 
he orders were required by him for 
professional use only, *‘ while you well 
knew that the order forms were granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
nse, she not being a person licensed 
or otherwise authorised to be in 
possession of the drugs,” & that his 
wife presented the order forms to 
certain chenusts & thereby obtained 
the drugs:-—-Held:> the complaint 
relevantly charged an offence against 
the Act & regulation libelled, in respect 
that (1) the order forms, inasmucb as 
they bore to be ‘“ for professional use 
only.” were not presen (2) the 

rovedure alleged ave been fol- 
owed negatived the view that accused 
was dispensing his own medicine: 
(3) the wife was not a messenger on 
behalf of ber husband, but a person 
obtaining drugs on ber own behalf & 
for her own use.-—-STRATHERN v. lio3s, 
{1927} S. C. (J.) 70.—SCOT. 

sf. ‘* Distribution”? of drugs—What 
amounts to.|}—Martno & Yirr_ v. R., 
fi93tyS. Cc. R. 482; 4D. L. R. 530; 
06 Can. C. C. 136.-—CAN. 

sg. Selling drugs-—— Imposition of 
marimim penalty—Not varied ty Court 
of dppeal.|— TR. ev. Nip Gar (1930), 53 
ou C. Cc. 321; 42 B.C. R. 387.— 


sk. —-—- Mail order--Vendor not 
within jurisdiction.|— QUEBEC: PHAR- 
MACEKUTICAL aly as v. T. EATON Co. 
172.-—OAN. 


(1931), 56 Can. G. C, 


sl. Possession of drugs— Liability for 
—Batlnent from trafficker in. drugs.}— 
LAMONTAGNE 0. R. (1929), O54 Cun. C. C. 
338; 48 Que. K. B. 474.—CAN. 

80. Demand for trial by jury by 
Attorney-General—No right to summary 
trial. K-ASTROFF v. R. (1931), 56 Can. 
C. C. 263.--~CAN. 


PART IX. SECT. 2. 


246 i. “ Held out or recommended to 
public °— Necessity for natice or adver- 
tisement to be affired—Tonic fonod.j— 
Manufacturers & vendors of (a prepara- 
tion known as “ Zomogen,” on which 
the duty had not been paid, were 
charged with a contravention of the 
Acts. It was proved that no skill in 
chemistry was needed or used in the 
Piseaiea of manufacture of the prepara- 

fon was composed mainly of 
ox blood & marrow. Its predon fear 
constituent as a health eet ane 
restoring commodity was hemoglobin, 
an article which was frequently recam- 
mended by medical men to supply 
deficiencies of red blood corpuscles itu 
their pationts, & was used especially 
in cases of anseniia. It was advertised 
& sold to the public as a tonte food, & 
the labels on the bottles stated that mud- 
ica) men from every part of the world 
described it as a marvellous success 
in the immediate restoration of health : 
—Held: the method in which the 

reparation was manufactured, used, 
eae rendered it Hable to duty under 

e 
Provucts, LTp. [1929] 8. 
SCOT. 





Act.—ADPAM tv. ZOMOGEN Foop 
C. (J.) 22.— 


PART X. SECT. 1. 


hi, ——~ ——.}—R. v. Smrran, [1924] 
4p. L. RB. 427; 55 O. L. "R. 549.—-CAN. 
h ii. -——~- Duty to convict.)—Held ; 
if a charge of having possession of 
opium contrary to code 4 (d) of tice 

& Narcotic Drug Act, R. 8. C., 

be proved, the ct. should convict nace 
that sect. & not reduce or substitute an 
offence under other sects. of the Act.—- 
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Vapour Rub,” as described above, was not 4 
remedy whose properties 
admitted & approve 
contained in the Sched. to Medicines Stamp 
Act, 1812 (c. 150). 

The denomination, properties, qualities, 
virtues & efficacies ”’ 
‘‘ known, admitted & approved ”’ unless the 
vendor clearly identifies them either by 
description or by reference to a known & 
accessible formula.—A.-G. v. 
rows, Lrp., [19382] 1 K. B. 538; 
K. B. 327; 
T. L. R. 77; 
13; 29 Cox, C. C. 418. 


were ‘* known, 
” within the exemption 


of a mixture cannot be 


Lewis & BUR- 
101 L. J. 
1461. T. 165; 967. P. 25; 48 
75 Sol. Jo. 885; 30 L. G. R. 


v. Walkergate Press, Lid., Same v. 
Bloomfield, Same v. Carlton (1930), 142 L. T. 


R. v. WonG Sack Joke (1929), 41 
B. C. oe 204.—CAN. 

h i -J—hR. v. LEE KIM, 
sigait a ‘2 Ww. Ww. Re $41; sub nom. R. 
ie Man Poy, PR. HENRY Cnhan, Rf. 

CHARLIE SAM, 53 Can. C. C, 352 : 
42 B.C. It. 360.—CAN. 


h iv. -Opium was found 
by the police in the house of accused, 
but ho was absent at the time, & 
testified before a police magistrate that 
the opium found was not there with bis 
authority, A eer or consent :-- 
Held: accused had discharged the 
onus cast on him by Opluwm & Narcotic 
Drug Act, R.S. C., 1927, 8. 15.-—-R. x. 
GUN YING, {1930} 3 D. L. R. 925; 53 
Can. C. C. 378; 65 O. L. R. 369.—- 
CAN. 

h ——— ——— Sentence.}-—-R. 
Heniy Cnow, [1930] 2 W. Ww. R. 489 « 
cane C. C. 247; 42 B.C. R. 365.— 


h vi. -——— ~~ Whether Court 
of Appeal may revise.J-~R. v. CHow 
as YUET (1929), 43 B. C. R. 152.— 





a ae me rene | 





h_svii. 
found in an opium den lyin 
couch beside another man. etween 
them on the couch was a pipe. The 
accused had a packet of opium in his 
hands & was in the act of opening it. 
it He was convicted under sect. 4 (da) 

Oplum & arcs Hue Act, 1929, 
of having opium in his, possession. ne 
ae v. VEEPo, [1932] 2 W. R. 313.— 


h vili. Distinguished con 
offence of emoking. | R. ov. LEE Na 
YUEN, [1982]3 D. L. R. 234.~--CA 


h ix. Conviction under pecciad 
Act—Amendment not in o tion. }— 
Held: the conviction was bad.—R. »v. 
Soo Gona, (1927] 2 D. a it 209; 
es W. R. 669; 47 


—— 1—Deft. wae: con- 


Sistea in 1928 for ‘* unlawfully having 
in his possacesion a drug, to wit, opium, 


a memapenaeeeel 


---—-,J-~ Accused was 
on a 














257a. 


259a. 


contrary to sect. 4 of the Opimn & 
Narcotic Drng Act, 1923.’ 


Vol. XXXIV.——Medicine and Pharmacy. Cases 257a—272a. 


-}+—DAVIES v. WINSTANLEY, No. 
242b, ante. 


Qualified manager of company.]- 
DAVIES v. WINSTANLEY, No. 242b, ante. 


260a. ‘Conducted by himself ’’--Sale of poison 


from automatic machine. |—By sect. 3, sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1908: ‘‘ Any person who, being a duly 
registered pharmaceutical chemist or chemist 
& druggist, carries on the business of pharma- 
ceutical chemist or chemist & druggist shall, 
unless in every premises where the business 
is carried on the business is bond fide con- 
ducted by himself or some other duly 
registered pharmaceutical chemist or chemist 
& druggist, as the case may be,... be 
guilty of an offence under sect. 15 of the 
Pharmacy Act, 1868.” 
Deft., a duly registered chemist & druggist, 
sold & offered for sale (inter alia) lysol, a 
oison, from an automatic machine which 
e had placed just outside the door of his 
shop :—Held: the sale of the lysol by means 
of the automatic machine was not an offence 
under Pharmacy Act, 1868 (c. 121), s. 15,. & 
Poisons & Pharmacy Act, 1908 (c. 55), 8. 3. 
The business carried on by means of the 
automatic machine was bond fide conducted 
by deft. himself within Poisons & Pharmacy 
Act, 1908 (c. 55), s. 3 (1).—PHARMACEUTICAL 
SoOcIETY OF GREAT BRITAIN v. WATKINSON, 
[1931] 2 K. B. 323; 100 L. J. K. B. 577; 145 


Said Act 


h xiv. -—— Sale of—.imendment of 


convirtion. -—-Accused was convicted 


L. T. 257; 95 J. P. 139; 47 T. L. R. 399; 
75 Sol. Jo. 312; 29 L. G. R. 467, D. C. 


260b. —--— Exercise of control sufficient. ]-—Held : 


the words ‘‘ bona fide conducted ” in Poisons 
& Pharmacy Act, 1908 (c. 55), s. 3 (1), were 
wider than the words “ carries on the busi- 
ness.” They meant that the business might 
he conducted by a person who did not himself 
perform every act which formed part of the 
business; it was enough that he controlled 
& regulated it & had the power, which he 
exercised, of giving orders as to how it should 
be carried on. Accordingly, it was not 
sufficient to make it an offence under the 
section that one sale was not conducted by 
the chemist, himself or by some other duly 
registered pharmaceutical chemist. How 
many sales must be proved was a question 
of degree & therefore of fact.—PIARMA- 
CEUTICAL SOCIETY COUNCIL OF GREAT 
BRITAIN 7. FULLER (1932), 96 J. P. 422; 48 
T. LR. 6428; 30 L. G. R. 468, C. A. 


272a. —-- - -—--— Use need not be confined to agri- 


culture or horticulture.|--- Held: that in 
order to bring a preparation within the 
exception in Poisons & Pharmacy Act, 1908 
(c. 55), Sched., Part II., it is not necessary to 
show that the article has been exclusively 
prepared for some purpose in connection with 
agriculture or horticulture or that it cannot 
be used for any other purpose.—-PHARMA- 
CEUTICAT, SOCIETY OF GREAT BRITAIN 1. 
BROWN (1932), 48 T. Tu. R. 427. 


offence under the statutes, & par- 
ticularly was not an offence under 


had been amended jin 1925 hy severing 
sub-sect. (l) of said sect. 4 into two 
sub-sects., but no change was madé jiu 
the nature of the offences, which 
remained identical in their legal effect ; 
& said Act as amcnded was repcaled & 
re-enacted in the same words by 
Rh. 8. C., 1927, the short. title of which 
was ‘The Opium & Narcotic Drug Act: 
~--~Held: in view of the above & of 
sect. 8 of the Act Respecting the 
Revised Statutes of Canada, 1924, 
there had been no period of time since 
the Act. of 1923 in which the trans- 
action upon which deft. was convicted 
did not. constitute an identical offence 
ugainst all of the statutes in question ; 
&. therefore, the clerical crror made in 
the oonviction by adding the date 
1923 7 1o the then existing Act wus 
@ mere matter of surplusage which 
could be disregarded.---R. v. QUONG 
Wona, [1930] 1 W. W. BR. 299; 2 
DD. L. R. 422; 53 Can. C. GC. 603; 42 
B.C. R. 241.-- CAN. 


h xi. Trial hefore police magis- 


trate-- No appeal.j—-R. ov. Ler SAM 
(1931), 55 Can. C. C. 74.— CAN, 


h xii. ~--— Optum & Narcotic Drug 
Act, 1929, sa. 4 (d), 17—HWahether con- 
strued together.J}—TOM YouvckK wv. R,, 
{1982, i DL. RR. 2013; 56 Can. Cc. C. 
280.—CAN. 


h xiii, —--- —-- ---.]- RK. v. 
MOREL, [1932] 3 D. 1. RR. 6113 57 
Can. G. CG. 267.--CAN. 





of sclling opium & sentenced fo im- 
prisonment for one year & a day & 
tined $200. On appeal by the Crown 
that the sentence be amended in order 
to comply with sect. 14 of Opium & 
Narcotic Drug Act, the Ct. of Appeal 
udded to the sentence that in default. 
of payment of the fine he be im- 
prisoned until the fine be paid, or for 
a period of three months, to conmmence 
to run at the end of the term awarded : 
~-dleld: the Ct. of Appeal did not 
make a new conviction but only added 
to it sufficient to bring the sentence 
within the requirements of the Act.— 
Re Cnoow Duck Yours (1931), 55 Can, 
GG. CO. 34143 438 B.C. &, 556.-- CAN, 


PART X. SECT. 2. 


258 iii. ——- - —-.} Held: a com- 
plaint, which set fourth that a duly 
registered chemist on a specified date 
did keep an open shop for retailing 
poisons, contrary to Pharmacy Act, 
1868 (c. 121), 38. 1, 15, a8 amended by 
Voisons & Pharmacy Act, 1908 (c. 55), 
s. 3 (1), & stated that accused, ** not 
heing personally present & bund fide 
conducting the sale,”’ did sell to a person 
named, by the hand of an_ assistant 
who was not a duly registered chemist, 
certain poisons, did not  relevantly 
charge a contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an isolated 
sale when the registered chemist did 
not happen to be prescnt, was not an 


1908 Act, s. 3 (1).--—-LINSTRAD tv. Smp- 
SON, [1927] 8. C. (J.) 101.- SCOT. 


sm. Opium & Narcotic Drugs Act -- 
Jurisdiction of magistrate  under.)-— 
Vrau wv. OTIS (1927), 44 Que. K. B 
406.—CAN. 


sn. Opium—Furnished by nhysician 
to addict—Onus of proof on physician. }-— 
While under Opium & Narcotic Drag 
Act, 1923, a physician may furnish u 
‘drug ’’ for self-adininistration to an 
addict or habitual user who is suffering 
from a diseased condition caused other- 
wise than by the excessive use of any 
‘* drug,’’ yet, even in such a case, an 
accused physician must nevertheless 
bring himself within the requirements 
of sect. 6 of the Act by showing that 
tho ‘* drug ’° was required for medicinal 
purposes or was prescribed for the 
iIncdical treatment of a person 
under professional treatment by such 
physician. Whero «— diseased  con- 
dition is proved, or the medical evi- 
dence is such that the physician should 
be given the benefit. of the doubt on 
the point, the question whether one of 
the other two conditions which permit. 
of the furnishing of the ‘“ drug ” 
existed is not to be decided by accept- 
ing the physician’s own judgment & 
evidence as conclusive, but the ct. 
must determine each case on its own 
facts as disclosed by all the evidence.—- 
t. v. GORDON, (1928) 2 DN. L. R. 315; 
[1928] 1 W. W. BR. 678; 49 Can. Crim. 
Cas. 272.—CAN. 


ENGLISH AND Empire Digest SUPPLEMENT. 


PART XI. 


so. Board of Examiners — Dia- 
ciplinary powers. }—Sect. of the 
Optometry Act does not givo the 
Board of Examiners authority to 
conduct a trial in the first instance to 
ascertain whether a person is guilty of 
{ile I practices, etc., & the words 
ere the board is satisfied that any 
cacao has been found guilty ”’ ik 


Part Xl.—Optometry. 


See cases infra. 


8 8 (1) point to ao finding that has 
already been made by some tribunal 
other than the Board, & that it is only 
after & person has * been found 
guilty,’’ & the Board has become 
** satisfied of that fact,’’ that notice is 
to be given under said sect. & the 
person concerned offercd an oppor- 
tunity of being heard.—WHITHROW >». 
Nova Scotia BoaRD OF OPTOMETRY, 
11929] 1 D. L. R. 766; GON. S. R: 
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318.—CAN. 

sq. Breach of ree Act, R. S. O., 
1927.J]-—-Optometry a method of 
treating a human aliment & therefore 
an optometrist who uses the title 
* Doctor ” or “ Dr.”’ in connection with 
his occupation as optometrist, uses it 
as an occupational designavion con- 
trary to Medical Act, KR. S. O., 1927. 
Saw v. Lownie, [1982] O. R. 107-— 


29b. 


44. 


Vol. XXXIV. Cases 8—98a. 


METROPOLIS. 
Part Ill_—The London County Council. 


8. Add. Annotations :- -Refd. Collins v. Whitewav,. [1927] 2 K. B. 878: Hearts of Oak Assurance Co. v. 
A.-G., [1931] 2 Ch. 370. 


Part Vil.——-Officers of Metropolitan Authorities. 


29a. ——— ‘* Emoluments ’’—Annual allowances in 


respect of superannuation.|—-KIDDIE v. Port 
OF LONDON AUTHORITY, DURRANT v. SAME 
(1929), 45 T. L. R. 480; 93 J. P. 203; 27 
L. G. R. 398. 


~--—~ ———- Fees of town clerk acting as registra- 
tion officer.]—-Held : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are ‘‘ emoluments of his office ’’ as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1866 (c. 3), 
8s. 4.—-STOKE NEWINGTON BoROUGH COUNCIL 
v. RICHARDS, (1930]1 K. B. 222; 99 L. J. K.B. 
1; 142 L. T. 257; 45 T. L. R. 650; 27 
L. G. R. 660; 94 J. P. 27, D.C. 


29c. Transfer of existing officer to borough council 


—Right to remuneration for additional duties 
~-London Government Act, 1899 (c. 14), 
ss. 8 (3), 30 (1).])—Gray v. Hacknny 
Borouau Councirt (1904), 2 L. G. R. 429. 


Part XI.-—Metropolitan Building Legislation. 


Note.—The London Building Acts as amended to 1928 were consolidated & re-enacted by London 
Building Act, 1930 (c. clviii.). 


Add. Annotation :—Refd. London County 
Jouncil v. Stilgoe (1931); 95 J. P. 149. 


81. In lieu of the paragraph following the catch- 


87. 


87a. 


words substitute as follows :— 


The comrs. under Metropolitan Building 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay :—Held: the six months, within 
which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 


Add. Annotation :—Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 


Add. Annotation :---Folld. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 


-——~— -——--, ]~--M. Co. were the occupiers of a 
building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety-nine years’ lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice under 
sect. 5 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect made by a metropolitan 
police magistrate under sect. 107 of 1894 
Act, the London County Council acting under 
their statutory powers took down tho bridge 
themselves & then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple :—Held: the 
complaint was rightly dismissed, as by 
sect. 1738 (1) of 1894 Act, proceedings to 
recover their expenses must proceed in the 
first instance against the owner immediately 
entitled in possession to the premises or the 


92. 
98a. 
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occupier.—-LONDON COUNTY COUNCIL vw. 
STILGOE, [1932] 1 K. B. 803; 100 L. J. K. B. 
563; 145 L. T. 287; 95 J. P. 149; 47 
T. L. R. 435; 29 L. G. R. 470. 


For “8 L. T. 369 ” read ‘* 89 L. T. 369.” 


Height of wall for purpose of determining 
thickness—-Bressummers between each storey 
—Whether one wall or series of walls. ]— 
A building in London was constructed as 
follows: The front & rear exterior walls of 
the basement storey, & the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the first, second, & third 
storeys. There was no front exterior wall 
on the ground storey, but in lieu thereof a 
shop front. The front & rear exterior walls 
were, respectively, in one vertical plane 
throughout the height of the first, second, 
& third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillars, those at the front 
standing at the ground floor level on brick 
pillars, those at the rear going down into 
foundation under the basement floor level. 
The wall or piece of wall between the first 
& second floors stood on one of those metal 
girders or bressummers. If this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor & the 
roof would remain in position. The same 
facts applied mutatis mutandis to the walls 
or piece of wall between the second & third 
floors & the third floor & roof. The walls 
on each floor gt etcoee for their strength & 
support upon the girders or bressummers 
upon which they were built. The walls 
from outside appeared to be cach one solid 


4{* 


116a. 


$8a—119a. 
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wall. The height of the building from the 119a. Compliance with dangerous structure notice 


first floor to the top of the topmost storey 
was 38 fect. The height of the first storey 
was 14 feet. of the second 13 feet, & of the 
third 11 feet. Ona complaint by the district 
surveyor for contravening the London Build- 
ing Act, 1894, the builders contended that 
for the purpose of determining the thickness 
of the walls, the exterior wall of each storey 
at the front & at the back was a separate wall, 
that of the first storey 14 feet, that of the 
second 13 feet, & that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention :—Held: without 
considering the question whether the walls 
began at the ground level, the front & rear 
walls were each one wall from the first floor 
to the top of the topmost storey, & conse- 
quently their height fur the purpose of 
determining the thickness of the walls was 
38 feet.—BLACK v. PARKER (GEORGE) & 
Sons, Trp. (1929), 142 L. T. 180. 


~ - = = = .f LoNbDUN COUNTY CoUN- 
CIL t. STILGUL, No. 87a, ante. 
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by lessor——Right of entry——-Duty to give notice 
to lessee.]—Defts. granted to first pltf. a 
lease of the second & third floors of certain 
premises in London with a covenant for 
quiet enjoyment, & the first pltf. sub-let the 
third floor to the second pltf. During the 
currency of the lease the London County 
Jouncil served on defts. a dangerous structure 
notice in respect of the whole building, & 
defts. entered on both the demised floors to 
carry out the work necessitated by the 
notice. In an action in which first plté. 
claimed damages for breach of the covenant 
for quiet enjoyment, & in which second pltf. 
claimed damages for trespass, defts. pleaded 
that they were under no liability, as they 
were bound to do the work. Defts. had not 
served on pltfs., as occupiers, a notice, under 
1894 Act, s. 192, of the intention to enter 
the premises & do the work required :— 
Held: defts. had no right of entry without 
complying with sect. 192, & both pltfs. were 
entitled to damages.—TRoTTER v. LouTu 
(1931), 47 'T. L. R. 385; 75 Sol. Jo. 259. 


12. 


26. 


Vol. XXXIV. Cases 12—180a. 


MINES, MINERALS AND QUARRIES. 


Part |—lIn General. 


Add. Annotations :—As to (1) Consd. South 55a. -—— ----- 


Staffordshire Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 118. Apld. Waring v. 
Foden, Waring v. Booth Crushed Gravel Co. 
(1981), 101 L. J. Ch. 33. 

Add. Annotations :—As to (1) Consd. Waring 
v. Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 338. As to (2) Refd. Re 
Jenkins, Jenkins v. Davies, [1931] 2 Ch. 218. 


86. Add. Annotation :—Consd. Waring v. Foden, 


39a. 


41. 


43. 


48a. 
50. 


140. 


142, 


150. 


180a. aaa aa 


Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 38. 

Substances exceptional in use, value, & 
character.]-—-WARING v. FODEN, WARING v. 
Booty CRUSHED GRAVEL Co., No. 651a, post. 
Add. Annotation :—-Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

Add. Annotation :—-Apld. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

———, }+-—WARING v. FODEN, WARING v. BOOTH 
CRUSHED GRAVEL Co., Lrp., No. 651a, post. 
Add. Annotation :—As to (1) Consd. Waring 
v. Foden, Waring v. Booth Crushed Gravel 
Co. (19381), 101 L. J. Ch. 33. 


59a. 


59b. 


60. 


78. 


74a. 


T7Ta. 


79. 


-.|—-WARING v. FODEN, WARING v. 
BooTtrH CRUSHED GRAVEL Co., Lrp., No. 
65la, post. 

Question of fact.]|—-WARING v. FODEN, 
WARING v. BootH CRUSHED GRAVEL Co., 
LTp., No. 65la, post. 


‘* Minerals ’? & ‘‘ mineral substances ’’~- 
Equivalent terms.|—- WARING tv. FODEN, 
WARING v. Booth CRUSHED GRAVEL Co., 
Lrp., No. 65la, post. 

Add. Annotation :-—As to (2) Refd. Waring v. 
Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. : 
Add. Annotution :—Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

——,]— WARING v. FODEN, WARING v. BootH 
CRUSHED GRAVEL Co., Lia'p., No. 65la, post. 
-}+-WARING v. FODEN, WARING vv. 
Bootn CRUSHED GRAVEL Co., Lrp., No. 65la, 
post, 

Add. Annotation :—Refd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 1. J. Ch. 33. 











Part Il——Property in Mines. 





Add. Annotation :-—Refd. Port) of London 
Authority v. Canvey Island Comrs. (1981), 
101 L. J. Ch. 68. 


Add. Annotation :-- Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 83. 


Add. Annotation :---Refd. Port of London 
Authority v. Canvey Island Comrs. (1981). 
101 T.. J. Ch. 63. 


Part I1]_—Amalgamation 


.|— Observations on the meaning 
of the expression ‘‘ national interest’’ in 
sect. 7 (2) (a) of the above Act.—Re AMALGA- 





178a. 


tow eee ey |--As a general rule, where 
title is founded on adverse possession the 
title will be limited to that area of which 
actual possession has been enjoyed. But the 
extent of possession enjoyed may be an 
inference of fact, & in applying the rule to the 
case of a mineral field regaid is to be had to 
the nature of the subject & the possession to 
which it is susceptible—NaGEsuwaR Bux 
Roy v. BENGAL CoAL Co. (1931), 58 TL. R. 
Ind. App. 29, P. C. 


and Absorption Schemes. 


MATED ANTHRACITE COLLIERIES, LTD.’s AP- 
PLICATION (1927), 43 T. L. R. 672. 


PART I. SECT. 4, SUB-SECT. 2. 
sa. Upper basalt.}—Re WOODSIDE’s KatTaTm, [1929] N. I. 75.—IR. 
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Cases 263-—-396a. 
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Part I1V.—Right to work Mines and Quarries. 


268. Add. Annotation :—Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 


277a. ——— Damages for unworkable coal & pay- 
ments for unworked coal.]|—-He CANNER, BURY 
v. CANNER (1923), 155 L. T. Jo. 211. 


315. Add. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 


327. After this case add :— 
oe Mining Industry Act, 1926 
c. 28). ° 





327a. 











-]—In considering whether 
it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerals under Mines (Working 
Facilities & Support) Act, 1923 (c. 20), the 
Railway & Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
effective marketing. 

The expressions ‘carrying away” in 
sect. 1 (2), & ‘‘ conveyance of minerals ’’ in 
sect. 3 (2) (b), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway & Cana] Commission made an 
order granting to a colliery co. the ancillary 
right under the Act to construct an acrial 
ropeway over the land of other persons from 


their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means :—Held: the 
Railway & Canal Commission had juris- 
diction to make this order.— He TILMANSTONE 
(Kent) CoLurEeRies, Lrp., [1928] 1 K. B. 
599; 97 L. J. K. B. 169; 138 L. T. 452; 
447. L. R. 167; 19 Ry. & Can. Tr. Cas. 26, 
C. A. 

Annotation :--Refd. Re Hamsterley Ganister Co., Application 

(1931), 75 Sol. Jo. 602. 

327b. —— -~——- Reasonable rent.}—fe 
HAMSTERLEY GANISTER Co., Ltp., APPLICA- 
TION (1931), 75 Sol. Jo. 602. 


327c. —-_— Coal Mines Act, 1930 (c. 34)——Quota 
exceeded -—-- Standard tonnage wrongly 
assessed.|—-MIDLAND (AMALGAMATED) DIs- 
TRICT (COAL MINES) SCHEME, 1930, Exrcu- 
TIVE Boarp v. SHIPLEY COLLIERIES, Lp. 
(1932), 174 L. T. Jo. 4465. 


827d. Application under Mining Industry Aet, 
1926 (c. 28), s. 18—-What must be shown-- 
National interest in grant.|—-Held: it is not 
necessary for an appct., in order to sup- 
port his application under Mining Industry 
Act, 1926 (c. 28), s. 18, to assert that, in the 
words of Mines (Working Facilities & 
Support) Act, 1923 (c. 20), s. 1, there is a 
danger of the minerals being left perma- 
nently unworked, but it is sufficient to estab- 
lish that it is in the national] interest that the 
application should be granted.—Re HENRY 
Lowson, Lrp., APPLICATION OF (1930), 144 
L. 'T. 128; 46 T. L. R. 595. 





Part V.—Powers Incidental to Ownership. 


335a. ~.j—Re MERcHANTS’ Trust & NEW 


BRITISH IRON Co. (1894), 38 Sol. Jo. 258. 


335b. .|—Re TuHomas’s Trusts (1895), 40 
Sol. Jo. 98. 


.|—Re STAMFORD & WARRINGTON EARL 
Trusts (1898), 40 Sol. Jo. 771. 


Power to vary lease.|—-The tenant for 
life under a resettlement executed in 1884 
granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 





835c. 








396a. 


On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1925 (c. 
18), 5. 569, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years :— 
Held: he had power to vary by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 
execution.—Re SAVILE SETTLED ESTATES, 


PART IV. SECT. 1. 


ce (p.620)i. ~—-—- .] -Substantial 
compliunce as nearly as circumstances 
will reasonably permnit with the require- 
ncnts of the Mining Act of Ontario as 
to staking out of mining claims is 
saifticient. Every reasonable intend- 
ment ought to be made to uphold the 
validity of o claim where there has 
been actual discovery & av honest 
attcinpt to comply with the directions 
of the Legislature in staking & describ- 
ing the location of the discovery .—ZIe 
Derronr & Cob, [1931] 1 D. L. R. 
320; 65 0. L. R. 526.—CAN., 

mmm (p. 620) i. —~-- Sufficiency of 
erideme.J—BERG v. BOSENCE, {1931} 2 
W. W. R. 469; 3 D Ll. R ; 
44 1.C. i. 71.—CAN. 


eete (p. 620) i. Nat 
misleading record of claim.}—If the 
description of a mining claim as 
recorded is 60 erroneous as to mislead 
parties locating other claims in the 
vicinity, the error is not cured by a 














certiticate of work done by the first. 
locator on land not included in such 
description & covered by the subse- 
quent claims.— CoLepEN v. CALLAHAN 
(1899), 30 S. C. R. 555.-—CAN. 

n (p. 621) i. Power to cancel 
claim.j—Re CoLtkE & KNOWLEs, (1927) 
3 D. L. R. 950 2 60 QO. L. lt. 638.—-CAN. 


bb (p. 621) i. Variance between 
located ground & plan—Position of 
location posts binding.}--MUCALLUM v. 
CENTRAL MANITOBA MINES, LTD. 
(Man.), [1928] 1 D. L. R. 119; [1927] 
3 WwW. W, R, 556.-—-CAN. 


_ 8d. Claims recorded through fraud d: 
inadvcrtence.}—Set aside.—WEKUSKO 
MINES, LTD. v. MAY, (1927) 1 W. W. R. 
383; 36 Man. L. R. 351.--CAN. 

se. Adverse claim—EHztension of time 
for action on—Minerala Act.j\—Re 
“Goop FRipay,” ETc., MINERAL 
CLAIMS (1896), 4 B. C. R. 496.—CAN, 

sf. Prospecting é& mining ”’~— Right 
to exclude lands from by proclamation. }—- 
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NR. v. NOIR, [1928] App. D. 377.— 
§. AF 


PART IV. a 7 ala 2. 
« (8). 


sh. J’urlnership as distinguished from 
co-owners. J— DAVIES Uv. SCHUILLI, [1928] 
4D. L. R. 1382; [1928] 3 W. W. fh. 
148.---CAN., 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (a). 


sk. Covenant for renewal~—-Whether 
court may sanction.}—Where it is 
proposed to graut a mining leaso 
paren to the provisions of Settled 
znd Act, 1908, & its amendments, 
the ct. has no power to approvo of the 
Insertion in such lease of a covenant 
for renewal, even mourn it is agreed 
in such covenant that tho rental pay- 
able under the renewed lease shall be 
fixed by arbn.—McKINNON ¥v. GLEN 
AFTON OCOLLIERIES, Lirp., [1929] N. Z. 
L. R. 202.—N.Z. 


SAVILE v. SAVILE, [1981] 2 Ch. 210; 100 
L. J. Ch. 274; 145 L. T. 17. 


Annotation :—Consd. Re Bruce, Brudenell ¢v. Brudenell, 
[1982] 1 Ch. 316. 


417a. Effect of surrender & regrant after com- 


mencement of Settled Land Act, 1925 (c. 18).] 
——A decd executed on Mar. 25, 1931, pur- 
ported, under the provisions of Settled Land 
Act, 1925 (c. 18), s. 59, to vary a mining 
lease, the term of which was forty years, 
expiring on Mar. 25, 1947, by extending the 
term of forty years to one of ninety-nine 
years, expiring on Mar. 25, 2006 :—Held: 
(1) as the 1931 deed merely varied the leasc, 
& did not put an end to it, the provisions of 
Settled Land Act, 1925 (c. 18), s. 47, applied 
to the lease as varied, & not to a new lease ; 
but in accordance with the expressed inten- 
tion of the settlement the whole of the rents 
or royalties should go to the tenant. for life 
throughout the whole of the original term ; 
(2) as there was no contrary intention 
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expressed in the settlement with reference to 
the extended portion of the term, & as the 
tenant for life was unimpeachable for waste, 
there would be capitalisation of one-fourth 
of the rents from the beginning of the 
extended portion of the term in 1947; 
(3) although it might be that, as between all 
persons interested in the settlement on the 
one hand, & the lessees on the other, the 
principle of estoppel would prevent any 
allegation that the deed of 1931 operated 
otherwise than as a surrender of the old 
lease, with the result that a new lease would 
have been deemed to have been created from 
1931, there was no authority for extending 
such principle of estoppel as between the 
tenant for life & remaindermen so as to 
nullify the effect of sect. 59, which expressly 
gives power to vary leases without destroying 
them.—fRe BrRucH, BRUDENELL v. BRUDE- 
NELL, [1932] 1 Ch. 816; 101 J. J. Ch. 204; 
146 L. T. 363. 


Part VI.—-Rights Incidental to Ownership. 


540a. Cost of erecting barrier—Although damage 


576. 


584. 


not yet occurred. |—The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine :— 
Held: as part of the damages pltfs. could 
recover the cost of erecting an artificial 


they were not bound to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as’ pltfs. were entitled to work out 
the pillars of coal left by defts. in the en- 
croaching galleries —ADJAI CoaL Co. v. 
res an GHOSH (1930), 97 L. R. Ind. App. 


barrier to protect their mine from the risk 551, Add. Annotations :—Refd. Legh v. Legh 


of fire, water, or foul gases coming through 
the encroaching galleries worked by defts. ; 


(19380), 143 L. T. 151; Lynn v. Bamber, 


[1930] 2 K. B. 72. 


Part Vil.—Contracts. 


Add. Annotation :—Refd. Arseculeratne v. 
Perera, [1928] A. C. 173. 


Add. Annotation :—As to (1) Refd. Re Sand- 
well Park Colliery Co., Field v. Sandwell 
Park Colliery Co., [1929] 1 Ch. 277. 


623. Add. Annotation :—Consd. Re Wait, [1927] 1 


Ch. 06. 


623a. Regulation of prices of coal—By Executive 


Board & Central Sale Committee— Extent of 
powers. |-—Held: the Executive Board & the 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. (d). 


552 i. Value of minerals at pit’s 
mouth-~--Less costs of severance & bring- 
ing to bank.J—BARTLETT v. NOVA 
Scotia STEEL Co. (1906), 1 E. L. BR. 
226.—CAN. 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. (h). 


di, ~-— Deduclion of costs of bring- 
ing to bank.)}--By an agreemont in 
writing deft. was licensed by a mining 
co. to prospect, mine for & sell ore 
from a shaft, the pepeny of the co. 
After the expiry of the licence, deft. 
continued to mine until restrained by 
interlocutory injunction :—Held: on 
the construction of the document, 
deft. had not an exclusive licence to 
work the mine: he had committed 
trespass, &, on the facts, the damages 
should be arsessed according to the 
rule in Martin v. Porter, No. 567.— 
MOONTA PROSPECTING SYNDICATE, 
rie v. NEILL (1929), Ss. A. Ss. R. 335.— 


so. Damage to future working of 
claim.}—-HILDITOH v. YoTr (1908), 90 
W. L. R. 53.-—-CAN. 


PART VII. SECT. 1. 
m i. ——.}—LARSEN tv. MONT- 
GOMERY, [1930] 2 W. W. R. 796; 3 
D. L. R. 966; 43 B. OC. R. 89.—CAN. 


sp. Agreement to provide funds—In 
consideration of services on claim— 
Failure to provide funds—Effect.|— 
TURNBULL v. EDEN (B. C.), [1929] 4 
D. L. RK. 261.—CAN. 

sa. Application of Mineral Act, 
RS. B.C. 1924.) —-An agreement 
with respect merely to a division of 
the proceeds of a sale of mineral 
claims & to a declaration of trusteeship 
as to such proceeds is not one to which 
sect. 19 of Mineral Act, ht. 8. LB. C., 
1924, applies.—Jt’e SreMan (No. 3), 
[1930] 2 W. W. R. 411.-—CAN, 

sb. -——-.J—-An agreement with 
respect merely to a division of the 
proceeds of a sale of mineral claims & 
to a declaration of trusteeship as to 
such proceeds is not one to which 
sect. 19 of Mineral Act, R. S. B. C., 
1924 (ec. 167), applies.—HAnRRis v. 
LINDEBORG, [1931] 8S. C. R. 235: 1 
D. I. HR. 9453; varying, [1930] 1 
W. W. RK. 4411; 2D. L. R. 117: 42 
B.C. R. 2763 revag. in part, {1929} 4 
D. L. R. 178; 4] HK. C. t. 262.—-CAN, 
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PART VII. SECT. 2, SUB-SECT. 1. 
sq. Sale of land aed Hy to gas lease—-~ 
Where gas treated as chattel, }---TILBURY 
Town Gas Co. v. MAPLE Crry OIL & 
GAS Co., MAPLE Crry Or1L & Gas Co. 
ev TrnpurY Town GaAs Co. (1915), 
70. W.N. 786; 9 O. W.N. 301; 35 
O. L. ht. 186.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 


c i, ——- For sale of ontion to purchase 
mining claims.}—GORDON v. EARLE 
(Man.) [1927] 3 W. W. R. 242.—CAN. 

6 i. Sale of assets of company— 
Whether mining rights included.}— 
MAJESTIC MINES, LTp. v. ROYAL 
TrusT Co, (Alta.), [1929] 4D. L. RK. 
568.—-CAN. 

sr. Contract to pay for mineral claim 
on sale thereof—Claim allowed ta lapse— 
Measure of damages.)}--MCGEE _ v. 
CLARER, [1927] 1 W. W. R. 593; 38 
B, Cc. R. 156.—CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 
sv. Application of Security Frauds 
Prevention Act, 1930, 8. 3 (h).j— 
DEVINE v. SOMERVILLE & SOMERVILLE, 
Sd 3 W. W. i. 264; 44 B.C. OR. 





Cases 628a—827. 


Central Sale Committee appointed under the 
Midland (Amalgamated) District (Coal Mines) 
Scheme under the Coal Mines Act, 1980, had 
power to fix minimum prices for bunker coal 
on a f.o.b. basis, but, assuming the trade, 
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industry, or other eng oa | of the consumer 
to be the same, there could only be one such 
f.o.b. price for the same type of bunker coal 
for every port in Great Britain.—A.-G. v. 
WriaGuHT (1932), 49 T. L. R. 6. 


Part VIIl—Absolute Dispositions. 


651a. ——— Reservation of ‘‘ mines, minerals, & 


673. 


678. 


mineral substances ’’-—-Whether sand & gravel 
included.|—(1) Primd facie the meaning of 
the word ‘‘ minerals’ both in private deeds 
& in statutory provisions will yield to the 
expressed or implied intention of the parties. 

(2) In arriving at the construction of a 
reservation of mines & minerals in a private 
deed, regard must be had to cases relating to 
the construction of the words ‘“‘ mines & 
minerals ’’ in statutory provisions. 

(3) The two main principles to be gathered 
from the authorities are: that the word 
** minerals ’? when found in a reservation out 
of a grant of land means substances, ex- 
ceptional in use, in value & in character, & 
does not mean the ordinary soil of the district 
which, if reserved, would practically swallow 
up the grant, & (4) in deciding whether or 
not in a particular case exceptional sub- 
stances are ‘‘ minerals” the true test is what 
the word means in the vernacular of the 
mining world, the commercial world & land- 
owners at the time of the grant) & whether 
the particular substance came within that: 
meaning. (5) The question whether a given 


substance is or is not a ‘‘ mineral’ within the 
meaning of the instrument in which it is 
mentioned is a question of fact to be decided 
according to the circumstances of the par- 
ticular case. (6) For all practical purposes 
‘‘ minerals” & ‘‘ mineral substances” are 
synonymous terms, & the latter yields to the 
expressed or implied intention of the parties 
as much as the former, & accordingly what is 
said in the authorities as to the meaning of 
the word ‘‘ minerals” applies with equal 
force to the words ‘‘ mineral substances.”’ 
(7) A conveyance of land made in 1925 
contained a reservation of ‘‘all mines, 
minerals, & mineral substances ”’ :—Held: 
that the words must be construed according 
to their meaning -in the vernacular of the 
mining world, the commercial world & Jand- 
owners at the time of the execution of the 
conveyance, & that, upon the evidence, the 
words did not include sand or gravel.—.- 
WARING v. FODEN, WARING v. BOOTH 
CRUSHED GRAVED Co., Trp., [1932] 1 Ch. 
276; 101i L. J. Ch. 33; 146 L. T. 1073; 75 
Sol. Jo. 852, C. A. 


Part Xl.——Leases. 


Add. Annotation :—As to (2) Refd. Glenboig 
Union Fireclay Co. v. I. R. Comrs. (1022), 12 
Tax Cas. 427. 

Add. Annotation :—Expld. Flexman v. Cor- 


v. ELVET COLLIERY Co., [1908] 1 K. B. 629, 
C. A. 

Add. Annotation :—Apld. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


bett, [1930] 1 Ch. 672. 


799. .4dd. Citation :—Affy., S. C. sub nom. FORSTER 


PART VIII. SECT. 1, SUB-SECT. 1. 

624 iii, —-—.]}—MAJESTIC MINES, 
LTp. v. RoyaL Trusr Co., Lrp. 
(No. 2), [1930] 2 W. W. Tl. 488; 3 
D. L. R. 1010.—CAN, 


PART VIII. SECT. 1, SUB-SECT. 2. 

650 iii, ——.]—STUART v. CALGARY 
& Evmonton Ky. Co. (Alta.), [192%] 
1D. L. R. 24: (192713 W. W. R. 678; 
varying, (1927) 2 D. L. BR. 2713 [1927] 
1 W. W. 2. 639.—CAN. 


PART X. 
_8 i, --——— For sublease of petroleum 
rightse—-Obligations of rties under 
agreement, |-—OHLSON v. WEISS (Alta.), 


(1927) 3 D.L. R. 245 (1927) 2 W. W. R. 
25.—CAN, 


PART XI. SECT. 3, SUB-SECT. 1. 


st. Chatiels appurtenant to lease— 
What are.)--PlItf. obtained an option 
on several pining leases. The ground 
had previously been worked by one H., 
who constructed a water system for 
Washing the gravel, but after operating 
for a time abandoned the property, 
leaving certain chattels used in con- 
nection with the water system on the 
ground. Upon pltf. eo. commencing 
operations it purchased the chattels 
from 4H.’s estate & used then until 


827. Add. Annotation :—-Apld. Simons v. Associ- 


it in turn abandoned the properties. 
The owners took possession & refused 
to give up the chattels, claiming that 
the water licences authorising pltf. to 
use water were together with all works 
constructed appurtenant to the lease, 
& could not be separated from the 
property :—Held: defts had not 
satisfied the burden of proof which 
was upon them to show that these 
chattels were in fact to be regarded as 
part of the works which are appur- 
tenant to the leases. They were in 
fact parts of the mining machinery & 
appliances for reeovering the gold, not 
of the water system, & were quite 
separate & distinct from those works, 
& not attached in any way to them or 
to the soll.—ENNIg GOLD MINING Co. 
v. HENDERSON (1927), 39 B. C. R. 76.— 
CAN. 

sv. Lease of right to win oail-—Dia- 
covery of natural gas-—Rights of parties.) 
——Applt., the owner of oil sites & 
grantee from Govt. of the right to win 
oj] therefrom, leased the sites & the 
nght to win of) for twenty-five years 
to resps., who agreed to pay royalties 
on ofl won by them. In sinking wells 
which did not produce oilin commercial 
quantities, resps. found natural gas. 
They tapped the gas by pipes & for 
six years used it for their own purposes : 
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ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 


--Held:; applt. was not entitled to 
compensation for the gas su taken since 
(a) that right was not included in the 
right to royalties upon the of] won; 
& (6) the lease on its true construction 
was not merely a lease for the purpose 
of winning oil, & applt. having no 
property in the gas, resps. were 
entitled to reduce into possession & 
use it, provided they did so without 
injury to the leased property.--U Po 
NAING v. BoRMA OIL Co., Lrp. (1929), 
L. R. 56 Ind. App. 140.-——IND. 


PART XI. SECT. 6, SUB-SECT. 2. 

di. Fine in lieu of forfeiturce.}—A 
warden of mines having recommended 
the forfeiture of a mineral lease on 
account of default, without reasonable 
cause, in compliance with the covenant 
with regard to the expenditure of 
money, the Mining Board imposed a 
fine of £200 in Heu of forfciture.— 
Hin. vv THE ‘TASMANIAN METALS 
EXTRACTION Co., Lirp. (1925), Tas. 
L. R, 38.—AUS. 


PART XI. SEOT. 7. 
ti. | ee MoGREGOR, [1927] 2 
D. L. R. 588; 59 N. 8. R. 231.—CAN, 
em. By impossibility of performance-— 
What amounts to.)—FIRTH ©. Har 
LORAN (1926) 38 C. L. R. 261.—AUS. 
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Part XIl.- -Licences. 


869. Add. Annotation :--As to (3) Refd. Grant v. Edmondson, [1931] 1 Ch. 1. 


Part XII1_—Easements and Rights affecting Mines. 


918. Add. Annotation :—-Refd. West) Midlands 
Joint Electricity Authority 7. Pitt, Minister 
of Transport v. Pitt (1982), 96 J. P. 159. 


1054. Add. Annotation :—Refd. Bartlett v. Totten- 
ham, [19382] 1 Ch. 114. 


1065. Add. Annotation :—Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 


1067. Add. Annotation :—Refd. Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 


1071. Add. Annotations :—-As to (2) Consd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. As to (3) Refd. Bartlett v. 
Tottenham, [1932] 1 Ch. 114; Wilkins v. 
Leighton, [1982] W. N. 68. 


1077. Add. Annotation :—Refd. Conquer v. Boot, 


[1928] 2 K. B. 336. 


1086. Add. Annotation :—Refd. Bartlett a. Totten- 


ham, [1932] 1 Ch. 114. 


1089. Add. Annotations :——-Distd. St. Anne’s Well 


Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council 
v. Moore-Gwyn, [1929] 1 Ch. 656. Distd. 
Fardon v. Harcourt-Rivington (1932), 48 
T. L. R. 215; Wilkins v. Leighton, (1932 
76 Sol, Jo. 232. Apld. A.-G. v. Corke (1982), 
48 T. L. R. 650. Refd. Glanville v. Sutton 
(1927), 44 T. L. R. 98; G. W. Ry. wv. SS. 
Mostyn, [1928] A. C. 57; Bartlett v. Totten- 
ham, [1982] 1 Ch. 114. 


Part XIV.—Statutory Regulation of Mines. 


1104. Add. Annotation :—As to (2) Refd. Catton 
v. Ashwell & Nesbit, [1928} Ch. 484. 


1106a. Wages agreement—Decision of chairman of 
conciliation board—-Whether award.|—By a 
Conciliation Board agreement provision was 
made for the payment of a subsistence allow- 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount & conditions of payment, 
the matter came before the independent 
chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 
(a) that on the true construction of the 
decision the subsistence allowance ought to 
be calculated for cach shift separately, & 
(b) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation agreement amounted 
to a submission to arbitration, & that the 





chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ct. of Appeal set aside the order 
of the judge & granted the declarations 
claimed :—Held: the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed—CARDIFF 
COLLIERIES, LTD. v. MEREDITH (1929), 45 
T. L. R. 321, H. Li; affg. S. C. sub nom. 
CHARLES v. CARDIFF COLLIERIES, LTD. (1928), 
440. L. R. 448, C. A. 


1117a. ———  Validity—Failure to give notice to 


all persons entitled to appoint.|- -(1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
gotten, & acting as such checkweigher, is 
entitled to payment of a proportionate part 
of his wages from all persons so employed 
& paid, & if is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 


PART XII. SECT. 1, SUB-SECT. 2. merely to a qualified grant of the rights further averred that it was the duty of 
di. —-—- Assignment.)~-Snaw v. conferred,dependingforitscontinuance defenders, in working these seams, to 
Rosinson (1910), 8 BE. L. R. 557.— on defts. regularly paying the rentels avoid any operation which might. 


or royalties therein 


specified, & render the house unsafe for any of its 


implied no covenant by defts. to kcep occupants, & that, in breach of this 
PART XII. SECT. 2, SUB-SECT. 3. up such payments, which were accord- duty, they bad proceeded with their 


sa. Licence to bore 
et nace under—Whether recoverable. |— 
‘tf. sought to recover from defts. N-Z. 


, ‘ ingly not recoverable. -—BLOOMFIELD operations, although aware that she 
or otl——Hoyalties 1 ST VBNAR, [1928] N. % L. It. 285.-- was living in the house é& that ita 


stability was being imperilled :~—leld : 
although defenders were under no 


under a certain deed granting oil- PART XIII. SECT. 1, SUB-SECT. 2.---A. = obligations to pursuer gua lundlords of 


boring rights a sum reserved by the 


deed by way of rental In the following sb. Itight of tenant against landlord—— 
terms: ‘* Provided further thatif after Landlord proprietor o 
the expiration of tho said first 5 years workings causing subsidencc.|—In an 
as aforesaid the co., the predecessor in action of damages for personal injuries 


the house. her averments set forth a 
underground Yvelevant. case of negligence towards 

her on their part qua proprictors of 
the underground workings, which, if 
established, would entitle ber to 


title of present defts., shall commenco brought by a woman against a colliery damages.- M'Cormick rv. Fire Coat 


& regularly & punctually continue to co., the pursucr_ averred that, while , 
pay Oo the erations: the predecessors residing in a house belonging to ©0.. [1981] 8. C. 19.~SCOT 


n title of pltf., for & in respect of the defenders of which her son was tenant, PART XIV, SECT. 1, SUB-SECT. 2.—B. 


said lands mentioned in the said she was injured by the fall of a ceiling, 
schedule by equal monthly payments due to the fact that, unknown to the ri. 





Deduction for indebledness on. 


at the rate of . . . then this grant or pursuer & the other residents in the account of purchased goods—ZInwvalia.}--- 
licence shall remain in full force & house, defenders were working their KR. v. DOMINION CoaL Co. (1907), 41 
effect. ’ :—-Held : the deed amounted coal seams beneath the house. She N.S. R. 137.—CAN. 
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the material period, by ballot, but not b 
majority as aforesaid, to act as checkweig s 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a part 
of those entitled to appoint is bad, & the 
appointment of a person chosen by the 
subsequent mecting is invalid.—BELL v. 
BENNETT, [1928] 2 K. B. 206; 97 L. J. K. B. 
713; 189 L.T.70; 925.7. 106 ; 44T.L. R. 
424; 72 Sol. Jo. 284; 26 L. G. R. 249, D. C. 


1120a. Who entitled to recover—Co-existence of 
majority & minority checkweighers.)}—-BELL 
v. BENNETT, No. 1117a, anie. 


1128. Add. Annotation :—Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 


1124. Add. Annotation :—Consd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 


1126. Add. Annotation :—Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 


1126a. ——- - Act need not be unlawful.}—A 
checkweigher at a certain pit was also 
secretary of the local branch of the miners’ 
union of which the men employed at that pit 
were members. It had been the custom of 
the district to work a short shift on a 
Saturday. The colliery gave notice that a 
full shift would in future be worked at that. 
pit on a Saturday instead of a short shift. 
The checkweigher tried to persuade the 
managers of the colliery to work only a short 
shift on Saturdays. On the Friday he 
chalked on the pavements in the neighbour- 
hood of the colliery words to the effect that 
the workmen at that pit had decided at a 
mass meeting not to work on Saturday unless 
a short shift should be worked. On Saturday 
a number of miners assembled at the pit in 
their pit clothes with their water bottles filled 





& day’s food. After the checkweigher had 
been told by the manager that the mine 
would work a full shift instead of a short shift, 
he went to the men & said: “ It’s a full shift. 
Come on, lads,” & walked away, & the men 
did the same & did not work that day 
Held: there was evidence upon which’ the 
justices were entitled to come to the con- 
clusion that the checkweigher had interfered 
with the management of the mine contra 
to Coal Mines Regulation Act, 1887 (c. 58), 
s. 13, & to make an order removing him from 
his office of checkweigher. 

Per Avorny, J. It was sufficient that the 
act of the checkweigher did in fact interfere 
with the management of the mine. It was 
not necessary that the act should be unlawful 
either as being in breach of some statute or 
unlawful according to the common law.— 
HAMPTON v. WEST CANNOCK COLLIERY Co., 
Lrp., [1982] 2 K. B. 293; 101 I. J. K. B. 
366; 147L. T. 76; 967.1.197; 487. L. R. 
3873 30 L. G. R. 257. 

1132. Add. Annotation :-- Consd. 
Atkinson, [1930] 1 K. B. 197. 


1133. Add. Annotation :—Generally, Refd. Pockney 
v. Atkinson (1929), 45 T. L. R. 639. 


1188. Add. Annotation :—Refd. Edwards v. Gwa- 
uncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 


Pockney  v. 


1190. Add. Annotation :—.AA8 to (1) Refd. BR. v. 
Minister of Health, Ha p. Yaffe, [1930] 2 
kK. Bb. 98. 

1192. For ‘*-—~— ~——.’’|—read ‘“‘ Prohibiting 


order by Secretary ef State-—Application of 
order.’’! 


1199. Add. Annotation :- -Consd. TWampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 


Part XV.—-Quarries. 


1228. Add. Annotation :—Refd. Coleshill v. Manchester Corpn., [1928] 1 Ik. B. 776. 


PART XIV. SECT. 1, SUB-SECT. 9.—A. 


sp. Statutory defence—-Nature of. }—~ 
Observations on the nature of the 
statutory defence competent to minc- 
owners under Coal Mines Act, 1911 
(c. 50), 8. 102 (8).—DPARK v. WILSONS 
& CLYDK CoaL Co., HAGGERTY v. 
Witsons & CYLDE COAL Co., [1923] 
S. C. 121. —SCOT. 


PART XIV. saa ar th. SUB-SECT. 9. — 

sq. Coal aries Act, 1911, 8. 55-- 
Meaning of dangerous machinery. )~-~- 
Held: the question whether a part of 
the machinery in a mine was ** danger- 
ous ”? within Coal Mines Act, 1911, was 
always one of degree, & sect. 55 did 
not apply to machinery which, in 
normal conditions & circumstances, was 


not a source of danger, & which became 
dangerous only in the extraordinary & 
exceptional circumstances of a general 
breakdown.-——TODRICK  v. AEA 
[1928] 8s. C C. (J.) 61 .--SCOT 


PART XIV. gee &3 SUB-SECT. 9.-— 
- (j). 

st. Duty to inspect every part of 
mine in which work is carried on.j— 
Held: a disused cut through was part 
of a mine, in respect of which Inspection 
was eteeragtts o—EKz p. DELUACA ( oN 
275. R. WS. W. 64; 44N.5.W. WN 
39.--AUS., 


PART XIV. SECT. 1, SUB-SECT. 10. 


sw. Penal Acl--Where no penalty 
imposed—Construction. |—TIlcld : @ con- 
travention of the amendinent to sect. 4 


104 


of Coal Mines Regulations Act, pro- 
hibiting the employment of ¢ ‘hinamen, 
was not made an offence under the a 
for which any penalty is imposed, 
the penal Act should not be erieailed 
beyond the reusonable construction 
which the words used would bear.--— 
R. v. LIrrte (1898), 6 B. C. R. 78: 
1 M. M. Cas. 220.—CAN. 


pana XIV. SECT. 2, SUB-SECT. 4. 


f ——~ Mining Act of Ontario, 
R. s. O., 1914 (c. 32), s. 164.]—DoYLE 
v. Foury-0 "Brien, Lrp. (1915), 7 


a W. 780; 8 O. W. N. 3623 S4 

=: dis i '42.---CAN. 
-}—HAvUL. v. SENECA 
SUE HOn: SILVER MINES, LTp. (1915), 
8 90. \ ~ 3013; 330. L. R. 557; 24 
D.L. eee —CAN. 


ori —- —— 


1. 


11. 


12. 


79. 


Vol. XXXV. Cases 1—-138a. 


MISREPRESENTATION AND FRAUD. 
Part |——Representations Generally. 


Add. Annotations :—As to (1) & (2) Consd. 
Sullivan v. Constable (1932), 48 T, L. KR. 
267. As to (8) Refd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. BR. 546. 


Add. Annotation:—As to (1) Refd. De 
Tchihatchef v. Salerni Coupling, Ltd., [1932 | 
1 Ch. 330. 

Add. Annotation :—Refd. Re Wait, [1927] 


16. 


24. 


52. 


1 Ch. 606. 

Add. Annotation :-—Generally, Refd. R. v. 
Kylsant (Lord), [1982] 1 K. B. 442. 

Add. Annotation :—As to (1) Refd. Public 
ieee v. Lancaster Duchy, [1927] 1 K. Ii. 
516. 

Add. Annotation :—Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Part Il.—-How Representations may be Made. 


Add. Annotations :—-Refd. Jameson v. Kin- 
mell Bay Land Co. (1931), 47 T. lL. R. 410; 


Miller v. Cannon ITill Mstates, Ltd., [1931] 2 
K. B. 118. 


Part IIl_—What Constitutes Misrepresentation. 


113. Add. Annotations :—Apld. Hands 1. Simpson 


Fawcectt (1928), 44 T. 1. R. 295. Refd. Bell 
2. Lever Bros., Ltd. (1931), 146 L. T. 258, 


118. Add. Annotation :—Refd. Lever Bros., Ltd. 


v. Bell (1980), 47 T. 1. R. 47. 


119. Add. Annotations :—As to (2) Refd. Collins 2. 


138a. 


Associated Greyhounds Racecourses (1929), 
141 L. 7. 529. Generally, Refd. R. vo. Kylsant. 
(Lord), [1982] 1 K. B. 442, 

~~ ----—-,]}—Phe L. Co., who held more than 
99 per cent. of the share capital of the N. 
Co., agreed with one B. that he should be in 
the service of the L. Co. for a term of years, 
during which he should act as chairman of 
the board of directors of the N. Co. at a 
salary of £8,000 a year. They made a similar 
agreement with one S. that, he should be 
vice-chairman of the board at a salary of 
£6,000 a year. While acting as chairman & 
vice-chairman respectively, B. & 8. entered 
on their own account into secret speculations 
im cocoa, & commodity in which the N. Co. 
dealt, of such a character as, on the finding of 
the jury in answer to a specilic question, 





would have justified the L. Co. in terminating 
their agreements of service & the N. Co. in 
dismissing them from their offices of chair- 
man & vice-chairman. Subsequently the N. 
Co. became amalgamated with another co., 
& it became necessary to cancel the appoint- 
ments of B. & S. as chairman & vice-chairman. 
Being unaware of the aforesaid breaches of 
duty by B. & S., the I. Co. agreed to pay 
to B. £30,000 & to S. £20,000 as compensa- 
tion for terminating their services; B. & S. 
agreed to accept these sums, & they were duly 
paid. The jury, in answer to a further 
specific question, found that the L. Co. if 
they had been aware of the breaches of duty 
by B. & S. would have terminated their 
agreements, & B. & S. would have been 
dismissed from their offices without any 
compensation. The action in which the jury 
so found was brought in the first. instance by 
the L. Co. alone, the N. Co. being joined in 
the course of the proceedings as co-pltfs. 
against B. & S., claiming rescission of the 
compensation agreements & repayment of the 
sums paid thereunder on the ground of 


PART I, SECT. 2, SUB-SECT. 3. 


19 i, Distinguished from representa- 
tion.}—A collateral promise to do some 
act, though it may effectively induco 
the promisee to enter into a contract, 
is not, properly speaking, a repre- 
sentation eat all.—LALA Hira LAL v. 
MunsH1 JAGATPATI SAHAI (1928), 
J. L. Rh. 8 Pat. 2.—IND. 


PART I. SECT. 4. 


82 iil, ——- -——.]}—Since the law is 
yresummed to be equally within the 
nowledge of both parties to a contract, 

& miisrepresentation of law does not 
render a contract voidable by the party 
misled thoreby, unless there aro special 
circumstances. — RULE v. PALA, [1928] 
3. D. L. R. 295 ; [1928] 2 W.W. R. 123; 
22 Sask. L. It. 514.—CAN, 

32 iil, —-- - ---—-.]—A false repre- 
sentation as to a polnt of law will not 
support an action for damagcs.— 
KAVANER v. BOWHEY, [1928] 4D. O. R. 
907; [1928] 3 W. W. R. 267.— CAN, 


PART I. SECT. 6. 


58 i. Effect—Contents misdescribed— 
Tv one unable to read.) —J. NR. WATKINS 
Jo. vt. MINKE, [1928] 3 D. L. R. 557 ; 
{1928} S. C., R. 414.—CAN. 


53 ii. —— Printed contract—W here 
misleading.|—INTERNATIONAL TRANS- 
PORTATION ASS0CN. INCORPORATED Yt. 
CarrraL SToRAGE Co., [1928] 4 
TI). L. R. 480.—CAN. 


PART I. SECT. 7. 


g i. ——-.|—LAMB  v. WALTERS, 
[1926] App. D. 358.—S, AF. 


g ii. —-—.J—An honest expression 
of value, even if erroneous, is not a 
misrepresentation of fact ; but a stato- 
mnent of value which is known to the 
representor not to be the truo value 
cannot be deemed the expression of an 
honest opinion.—BERGE v. GREW, 
[1928] 1 D. L. R. 361; 23 Alta. L. 7. 
28t: [1927] 3 We. W. R. 811.-—CAN. 


PART II. SECT. 2, SUB-SECT. 2.— 


123 i. Whether amounting to misrepre- 
sentation.)—Where although repre- 
sentations, inducing the making of a 
contract, are true so far us they 3 Z 
they do not cover the whole truth, 
the non-disclosure, whether fraudulent 
or innocent, may, according to cir- 
cumstances, so relate to the essence 
of the contract as to entitle the repre- 
sentee to rescission.—CANADIAN FarRM 
IMPLEMENT Co., Bip. v. ALBERTA 
Berens & MACHINE Co., LTp. (Alta.), 


~ ds 1; [1927] 1 
WwW. Ww. R. 1025.—CAN. 


123 if, —-—-.]—FricuT v. ScrecKk 
(1863), 10 Gr. 254. —CAN, 


PART III. sea 2, SUB-SECT. 2,— 


m i. ——— Fiduciary relationship,}- - 
PICKFORD wv. THOMPSON (1902), 40 
N.S. R. 632.—CAN. 


Cases 138a—445a. 


fraudulent misrepresentation, & alternatively, 
as the House construed the points of claim. 
on the ground of unilateral mistake induced 
by fraud, but not on any ground of mutual 
mistake innocently made by the defts. so far as 
they were concerned. There was a specific 
alternative claim that the agreements of 
settlement & the payments under them were 
made under a mistake of fact. The jury 
negatived the charges of fraud, & found that 
at the time of negotiating the compensation 


Part 1V.—Fraudulent and 


185. Add. Annotations :—As to (1) Refd. Clark v. 


Urquhart, Stracey v. Urquhart, [1930] A. C. 
28. As to (2) Refd. Greer v. Downs Supply 
Co., [1927] 2 K. B. 28. 


187. Add. Annotation :—-Generally, Refd. McAlister 


(or Donoghue) v. Stevenson (1982), 101 L. J. 
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agreements B. & S. had not in mind their 
breaches of duty :--Held: the action failed 
as to unilateral mistake, on the ground that 
defts. under their contracts of service with 
the L. Co. owed no duty to them to disclose 
the impugned transactions..—BELL v. LEVER 
Bros., Lrp., [1982] A. C. 161; 101 L. J. 
K. B. 129; 146 L. T. 258; 48 T. L. R. 133 ; 
76 Sol. Jo. 50 ; 87 Com. Cas. 98, H. L. 3 revag. 
S. C. sub nom. LEVER Bros., rp, v. BE, 
~ ” K. B. 557, C. A... 


Innocent Misrepresentation. 


P. C. 119. 


219. Add. Annotation :—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 Ch. 225. 


325. Add. Annotation :—Refd. Trading Co. L. & 


J. Hoff v. De Rougemont (1928), 34 Com. 
Cas. 291. 


Part V.—Inducement, Materiality, and Alteration of 
Position. 


396. Add. Annotation :—As to (2) Apld. Clark v. 


Urquhart, Stracey v. Urquhart (1929), 141 
L. T. 641. 


4382. Add. Annotation :—Refd. Collins v. Associated 


Greyhound Racecourses, Ltd., [1930] 1 Ch. 1, 


.}—HvtcuHinson v. Morury (1839), 2 
Arn. 2; 7 Scott, 341; 3 Jur. 288. 





439. Add. Annotation :—Refd. Lake v. Simmons, 


[1927] A. C. 487. 


.] —Pitf. desired to be present 
at the first performance of a play at a theatre. 
He knew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre staff, 











an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 
pltf. was refused admission to the theatre 
on the night in question. Plitf. claimed 
damages from deft. for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket :-—Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 


falsely & fraudulently being oquivalent for imisropresentation inducing = the 
” VICKERS 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 


1738 ii, ——.]—-MAOCFARLANE  ¥. 
DRS AE ose:) (1911), 18 W. I. R. 498 


sd.—— Pleading.}—Where a declara- 
tion alleged that representations were 
made by deft. falsely & fraudulently, 
to induce pltf. to act upon them, but 
did not contain any allegation that 
deft. knew the representations so made 
by him to be false :—Held : the declara- 
tion was sufficient.—McKay v. CamMp- 
BELL (1871), 8 N.S. R. (2 G. & O.) 
475.—CAN. 





se. ----— .J}—The declaration 
alleged that deft. before the committin 
of the grievance, etc., was a carrier 
express agent; that pltf. delivered to 
one W. a sum of money to be handed 
to deft., to be carried & delivered to 8., 
& that deft. falsély & fraudulcntly 
represented to pltf. that W. had 
dolivercd said money to him, whereby 
pltf. was satisfied of the fact, whereas 
in truth it had not been so delivered, 
but appropriated by W. to his own use : 
& by reason of such false & fraudulent 
represcniation W. obtained time to & 
did abscond, & ‘ner lost said money, 
Which he would otherwise have re- 
covered from W. :--Held: it was un- 
necessary to allege that deft. knew the 
representations to he false, the words 


to knowingly.—Y 
(1872), 32 U. Cc. R. 385.—OAN, 


PART IV. SECT. 1, SUB-SECT. 8.—A. 

300 iti. ——- ----—.}-—-ELLIOTY v1, 
DaLeety & Co., LTp., [1929] Argus 
Lt 201; {1929] 8. R. (Q). 253.— 


PART IV. SECT. 1, SUB-SECT. 8.-—-C. 


d i. —-~~ Conversation with third 
party. J—-FITZPATRICK v. MICHEL (1928), 
28 S. R. N. 8. W. 285; 45 N.S. W, 
W. N. 69.—AUS. 


PART V. SECT. 1, SUB-SECT. 1. 

337 v. ~+—-CANADIAN BANK OF 
COMMERCE v. DISTRICT REGISTRAR OF 
WINNIPEG, [1929] 4 D. L. R. 318; 2 
W. W. R. 467; 38 Man. L. RR. 275; 
affg., |1928} 3 W. W. BR. 630.—CAN., 

337 vi. —-——.}—Since in an action 
for deceit pltf. cannot succeed without 
proof of deft.’s fraudulent intent, deft.’s 
state of mind is of the essence of the 
case; & the inference as to what his 
state of mind was is one which the jury 
must make for itself from the facts 
given in  evidence.—McLEOD vt. 
Huacuers, [1930] 1 W. W. R. 835; 2 
ne I. 937 24 Alta. L. R. 427.— 





337 vii. -~ |--A claim for datniayges 


making of a contract cannot be sus- 
tained in the absence of proof of a 
fraudulent intent.--- WHITNiIY ». Mac- 
LWAN, [19321 1 W. W. R. 417.--CAN. 


PART V. sakes ” SUB-SECT. 6.— 
o (Cpe 
428 i. Admission that inducement not 
relied on.}-——S. purchased certain farm- 
ing Jand from the C. Co. 8. brought 
an action against the co. & WT. Its 
managing director jointly, claiming 
damages incurred by him 
of being induced to purchase the land 
by reason of the fraudulent representa- 
tions made to him by the co. & BH. 
The had returned a verdict in favour 
of 8, n cross-examination 8. ad- 
mitted that he had had experience as 
a dairy farmer in other parts of the 
te, & that he went over the land in 
question before purchasing it & had 
used his own judgment what he 
saw :—Held: the jury were not bound 
to interpret the admission made by 
S. as being that he had relied ex- 
clusively on his own judgment, but 
might accept it as meaning that he 
applied his own judgment to the facts 
resented to him by his own observa- 
ions & by the information he derived 
from defte.——SaGaR v. CLOSER SETTLE- 
MENT, LTp, 1929), 29 8, R. N, 8, WwW. 
199 : 46 N, dae W. W. N. 79.——-AUS, 


ticket from constituting a contract as alleged, 
eing in the circum- 
stances a material element in the formation 
of the contract, & the action failed.—Sain 
v. Burr, (1920) 8 K. B. 497; 90]. J. K. B. 
124 L. T. 418; 36 T. L. R. 762. 

Dyster v. ongey 


the identity of pitf. 


239 : 


Annotations :-——Consd. 
Apld. Scammell v. Hurley, 11929) 1 


Vol. XXXV.—Misrepresentation and Frand. Cases 445a—609. 


A.-G. v. 


1 Ch. 496. 


1926} Ch. 932. 
. 419. Refd. 


Walkergate Press, Ltd., io v. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 4 


454. Add. Annotation nes South London 
Greyhound Racecourses, Ltd. v. Wake, [1931] 


455. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 


Part VI._-Who are deemed Parties to the Representation. 


464. Add. Annotations :—Consd. 
Donoghue) v. Stevenson (1932), 101 L. J. P. C. 


McAlister (or 
K. B. 421. 


119; Refd. Konskier v. Goodman, [1928] 1 


Part VIl—Remedies for Misrepresentation. 


Sus-secT. 3.—INJUNCTION (Vol. XXXV,, p. 52). 
‘‘ Passing off action.|—See TrapE & 
TRADE UNIONS ”’ read ‘‘ Passing off action.}-—— 
XLIII., pp. 264 


For 


See TRADE MaRKs, Vol. 
et seq.’ 


474, Add. 


Donoghue) v. 
PrP. C. 119. 


PART V. SECT. 8. 


sf. Representation relating to restric- 
tive covenant.}—Where a person en- 
titled to the benefit of a restrictive 
covenant has made & positive repre- 
sentation to another porson, that the 
covenant will not be enforced = ar 
against him, & haa thereby induced 
the other person to alter his position 
for the worse, so that it would be 
unjust to ask a ct. of equity to compel 
the performance of the covenant by 
injunction, the representation raises an 
equity which debars a claim four equit- 
able relief in raspect. of the covenant.— 
GREATER SYDNEY DEVELOPMENT 
Assocn., LTD. v. RiIvetr (1929), 29 
S.R.N.S. W. 356; 46N. 8S. WL W.N. 
99.—AUS. 


PART VII. SECT. 1. 


468 i. Damages & rescission alterna- 
tire Except as to dumages due to 
murtial erecution of contract.}—A party 
to a contract entitled to have it 
declared rescinded on the ground of 
fraudulent niusrepresentations may, in 
addition to rescission, obtain judgment 
for damages for any loss incurred by 
him owing to his partial excoution of 
it. The rule that a party who has been 
led into a contract by fraud cannot 
both repudiate the contract & recover 
damages contemplates those damages 
which are given for breach of contract 
& which, therefore, are incompatible 
with repudiation. —HILL v. pie tea 
Motor & AERO Co., LTD., er os 
dD. L. R. 876; aw. W. R. 97: 23 
S. L. R. 552; "PeV8Q., [1929] 2.1L. R. 
556.—CAN. 


468 fi. .J}-——-MoRGAN tv. Hupson 
Bay Minna & SMELTING Oo., [1930] 
2D. L. R. 587.—CAN. 


PART VIII, SEOT, 1, SUB-SECT. 2,—A. 


631 sv. ——-.J—IRVING 4. 
ManyGoxp (1847), 5 U. GC. R. 272.— 





erctienanemintit 


Annotations :----Consd. Bottomley v. 
Bannister, [1932] 1 K. B. 458; McAlister (or 
Stevenson (1982), 


486. Add. 


101 Ta. J. 


Annotation :—Consd. Sullivan +. 
stable (1932), 48 T. L. R. 267. 


493. Add: Annotation :—Refd. Bell x. 
Ltd. (1981), 146 L. T. 258. 


509. Add. Annotations :—-Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76; 
Ariff v. Rai Jadunath Majumdar Bahadur 


Con- 


Lever Bros., 


(1931), 47 T. L. R. 238. 


531 v. ------ ——-.]-—- ADAIR ». eee 
pusan 4D, L. R. 183; [1928] 3W. W.R 


PART VIII. SECT. 1, SUB-SECT. 2.—B. 


543 i. General rule—fProof of damage 
necessary.j—In order to establish a 
cause of action for deceit pltf. must not 
mat allege but also prove tbat he 

ered actual damage in consequence 
oO eft.’s fa representation.—CaL- 
f deft.’s false tati CAL 
GARY ee ae v. BARNES CORPN., 


[1929] 1 Li 992; 1 W. W. R. 
428; 24 ie L. ik 120: a ee +1838) 
1DL. Rk. 114; [1928] 3 W. 
543.—CAN. 


PART VIII. SECT. 1, SUB-SECT, 2.—-C. 


549 v. ---—-.}—In an action of deceit : 
he the co. whose bonds pltf. had 
been induced by deft. applt. to buy 
was not, as represented by applt., “ an 
established industry making money,” 
& since applt. knew it was not & pltf. 
was induced by said representation 
into making the purchase, he was 
entitled to damages.—FERCUBON  v. 
NORTHWEsT Brick & Suppty Co., 
Lee ete 1 W. W. R. 543; [1931] 
aa Rk. 275; 25 Alta. L. R. 198.~— 


PART VIII. SECT. 1, SUB-SECT. 5.—A. 


sa. Misrepresentation as to number 
o sheep— Date of ascertaining number 
assessment of damages. ae a 
claim for damages for fraudulent mis- 
representation, it was found that in 
order to induce pltf. to enter into an 
agreement on Aug. 15, 1928, deft. 
fraudulently represented that, in his 
opinion, there were 7,000 ewes of the 
value of 25s. each depasturing on a 
certain property. A muster made on 
rane 18, 1928, showed that there were 
4,050 ewes then on the property :— 
Held: in assessing the amount of 
damages, Aug. 15 & not Sept. 18 was 


the date on which the number & value 
of the ewes should be ascertained.— 
GERAGATY v. RIDGE, [1929] S. BR. (Q.) 
205.~-AUS. 


PART VIII. SECT. 1, SUB-SECT. 5. —B. 


572 i. Damage must be natural result 
of representation.|-— GossE - MILLERD, 
LITn. v. DEVINE, [1928] 2 D. L. KR. 869 
[1928] S. C. R. 101.—CAN., 


PART VIII. SECT. 1, SUB-SECT. 5.—C, 


§83 ili, ——~.]—-BLois v. CITY OF ° 
Hawuirvax (1921), 54 N. S. R. 207: 56 
D. L. R. 239.—CAN. 


583 iv J} JE v. JUKACH, 
[1931] 2 WwW. W. R. 815. —CAN. 





PART VIII. SECT. 1; SUB-SECT. 5.—D. 


588 viii. —-—.]—In an action for 
damages for deceit, pltfs. alleged false 
representations by deft. in regard to 
land in B. C. which deft. had conveyed 
to pltf. in exchange for land in A. :— 
Held: deft. made no knowingly false 
representations as to the situation of 
the western boundary of the land, or 
as to the amount of timber upon ‘the 
land; but deft. did represent xe pitt. 
that. there were two spri upon 
the land, which was not the rath. as 
he knew, & that this misrepresentation 
was material, was relied upon by pitf., 
& constituted frand & deceit which 
rendered deft. Hable in damages. The 
true measure of damages was the 
difference between the value of the 
land, without the springs & its value 
assuming the springs to be on it as 
represented.—PERRY v. DOWNS (1913), 
aa L. R. 407; 11 D. L. R. 670.—- 


598 i. Date of.ascertainment of value 

—Date of i ae v. 
MoLEop (1936) R. N.S. W. 
578: 42 N.S. W. W. N. 194.~-AUS. 


Cases 684—794. 


ENGLIsH AND Empire Diaest SUPPLEMENT. 


Part IX.—Proceedings for Rescission. 


634. Add. Annolation :—Refd. Lynn v. Bamber, 


[1930] 2 K. B. 72. 
645. 


649. 
673. 
682. 


Morris, [1930] 1 K. B. 628. 


686. 
Morris, [1930] 1 K. B. 628. 


Add. Annotation :—As to (3) Refd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 

Add. Annotation :—Refd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


Add. Annotation :—Consd. 
Broadhurst (1930), 70 L. Jo. 355. 


Add. Annotation :—Refd. Blay v. Pollard & 
Add. Annotation :—Refd. Blay v. Pollard & 


695. Add. Annotations :—Refd. Wyman 
Hughes v. Hughes (1928), 1389 L. T. 416; 
May v. May (1929), 98 L. J. K. B. 770. 


v. Hyman, 


725. Add. Annotation :—Refd. Re City Equitable 


Delavenne' _ v. 





751a. 


Fire Insurance Co. (2), [1930] 2 Ch. 298. 


748. Add. Annotations :—Refd. Weld v. 
(1928), 97 L. J. Ch. 399; Lever Bros., Ltd. 
v. Bell, [19381] 1 K. B. 557. 


~}+—-STEEDMAN v. FRIGIDAIRE CORPN., 


Petre 


[1932] W. N. 248; 74 L. Jo. 405, P. C. 


755. Add. Annotation :—Refd. Lever Bros., Ltd. 


v. Bell, [1931] 1 K. B. 557. 


Part X.—Misrepresentation as a Defence. 


774. Add. Annotation :—Refd. Re Wait, [1927] 1 Ch. 606. 


Part X!——Effect of Fraud on Innocent Parties. 


782. Add. Annotation :—Refd. Re Lloyds Bank, 794. Add. Annotation :—Refd. Slingsby v. Distric 


Ltd., Bomze ». Bomze (1930), 47 T. L. I. 38. 


PART IX. SECT. 1, SUB-SECT. 1. 


616 viii. ~——.}—An action for 
the rescission of an executory contract 
for the sale of land will lie on the 
ground of a material innocent misrep- 
resentation inducing the contract, & 
in such action it is not necessary for 
pitf. to establish that the misrepre- 
sentation is such as to go to the root 
of the consideration, the test of 
materiality being the same as that 
applicable where it is sought to set 
aside a contract on the ground of 
fraud.—WITSON tv. BRISBANE CITY 
CoUNCIL, [1931] S. R. (Q.) 360.—AUS. 


PART IX. SECT. 1, SUB-SECT. 2.—B. 


639 ii. --—- ——.]-——-Where a pee 
to a contract seeks to vitiate it for 
fraud he is under the burden of nleading 
& establishing facts sufficient for that 
purpose, urden of proof cannot 
be shifted until he has established a 
prima facie case.—LASBY v. JOHNSON 
& SIGMETH, [1928] 4 D. L. R. 956; [1928] 
3 W. W. KR. 447.—CAN. 


PART IX. SECT. - SUB-SEOT. 2.—C. 


642 iv. sg ome v. ey 


PART IX. SECT. 1, SUB-SECT. 2.—D. 


648 i. Whether ota for dismissing 
entire action.}—Where a statement of 
claim which alleges fraud aiso alleges 
other facts sufficient, if proved, to 
entitle pitt. to judgement a though no 
fraud is proved, the failure to prove 
fraud does not prevent piltf. from 
wooo veri, Ee ae vy. REIDRUG, 


PART IX. SECT. 1, SUB-SECT. 3.—A. 


sd. Sale of asseta &: goodwill— Mis- 
representation that trade mark registered. } 
—~Deft., manuging director & chief 








owner in deft. co. entered into an agrec- 
ment for sale of the assets & goodwill 
of the co. to pltfs., including a secret 
formula & trude "mark which deft. 
represented as duly registered :— 
ITelt: the statement that a trade 
mark was registered when it was not is 
a material misrepresentation upon 
which rescission of a contract will be 
ordered. Pee & MURRAY v. YOUNG 
(1930), 43 B. C. R. 321.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


703. v. —--—~.J}—CANADIAN CREDIT 
MEN’S TRUST AS8S’N v. BUNGALOW 
CONSTRUCTION Co., [1928] 2 D. L. It. 
84.--CAN. 


PART IX. SECT. 2, SUB-SECT. 4.---A. 


708 i. When ordered.j}—Hrss v. Hoss 
we? noe 22 W. a Wt. 742; 3 
R, 251; 8 D. L. R. 798.—CAN. 


PART IX. SECT. 2, SUB-SECT. 5.-——C. 


7122 i. General rule.) -- KLEYNAAUS 
BROTHERS vt. WESSELS’ TRUSTEE, 
([1927}] Anp. D. 271.—S. AF. 


PART IX. SECT. 3, SUB-SECT. 6. 

742 ii. ——.}—CARRIQUE v. CATTS 
(1914), 7 O. W. N. 500; 320. L. R. 
548.—CAN. 


742 iii. -—-——-.]}—MORIN ¥v. ANGER, 
ate D. L. R. 827 ; 66 0. L. R. 327. 





742 ~«Oiv. ] — WEYERMAN 1° 
FaGreouw Moron SALes Co., [1931] 2 
D. L. R. 817.—CAN. 

742 -——-,J--PItf. corpn. sued 


deft. for the price of a refrigeration 
pene furnished to & used by deft. 

‘he contract was brought about by 
the payment of a secret’) commission 
to J., an agent of deft. The trial 


Bank, Ltd. (1931), 48 T. L. R. 114. 


judge gave judgment rescinding the 
contract & directing repuyment tie 
interest, but, on appeal :-—Held : 

conduct of deft. in operating the 
refrigerating apparatus made it im- 
possible to reinstate the parties in 
their former positions & the judgment 
must be set aside.—-FRIGIDAIRE CORPN, 


®, STEEDMAN, [1931] 3 D. L. R. 370; 
QO. KR. 285,.—CAN. 
PART IX. SECT. 3, SUB-SECT. 9. 
757 vii. —--—~ --~-—.]}-—-In proccedings 


for curial rescission of ua contract to 
take shares, the sharcholder’s claim 
for rescission muy be barred by laches 
or delay on the ground that equity w = 
not lend its aid to those who lee) on 
their rights.—FRe Lucks, LTp. (SER- 
PELL’S CASE), [1928] V. L. ht. 466; 
11928] ge Ne Il. R. 288.—AUS. 

757 a . |~CARILL " 
Ries 100071 D. I. R. 239. —OAN. 


dina X, SECT. 3, SUB-SECT. 1. 


773 i -A doctor sold 
his Seats for £500. The purchaser 
paid two instalments of the price, but, 
when sued for the balance of the price, 
he stated in defence that he had been 
induced to enter into the contract by 
the false & fraudulent: misrepresenta- 
tions of the seller :—Held: the pur- 
chaser’s claim of damages, bein 
illiquid, & based not upon the contrac 
of sale but upon delict, could not con- 
stitute a relevant defence to the action, 
& could not be dealt with as a counter- 
claim that action.—SMART vv. 
WILKINSON, [1928] S. C. 383.—SCOT. 


PART XI. 


S. P. 4 Peet AZ ANDERSON 
ass nae Ww. a, ia ee 
L. R. eh ‘90 oi . O75 

34 Man. L. R. 403. —CAN. 


27. 


31. 


34. 


36a. 


58a. 


PART II. SECT. 2, SUB-SECT. 1. 


11 


money had been paid under a mistake 
of Jaw, it could not be recovered back. 
~—~CAULFIELD v. ARNOLD (No. 2), [1925] 
1 D. L. Rh. 298 > 34 B. C. R. 398,—CAN. 


11 


demanded hf a municipality under a 
claim of right, 

imposition, & the person of whom it is 
demanded knows that it is demanded 
only by reason of a ce 
& chooses to yield to the demand rather 
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MISTAKE. 
Part Il.—Mistake of Law. 


Add. Annotations :—As to (1) Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. As 
to (2) Consd. Robert A. Munro & Co. v. Meyer, 
[1930] 2 K. B. 312. 


Add. Annotation :—Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Add. Citation :— previous proceedings, sub nom. 
AINSWORTH v. WILDING, [1896] 1 Ch. 673. 


Add. Annotation :—Generally, Refd. Kinch v. 
Walcott, [1929] A. C. 482. 


Payment of tax.] 








The suppliant co. 


paid betting duty under Finance Act, 1926 
(c. 22), 5. 15, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming the return of the 
amount of the duty on the ground that it 
had been paid under a mistake of fact :— 
Held: the suppliants’ mistake as to their 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 
recover.——-NATIONAL PARI-MUTUEL ASSOCN., 
Lrn. v. lt. (1930), 47 T. L. R. 110, C. A. 


Part IIl——Mistake of Fact. 


»}—The L. Co., who held more than 99 per 
cent. of the share capital of N. Co., ayreed 
with one B. that he should be in the service 
of L, Co. for a term of years, during which 
he should act as chairman of the board of 
directors of N. Co. at a salary of £3,000 a year. 
They made a similar agreement with one S. 
that he should be vice-chairman of the board 
at a salary of £6,000 a year. While acting 
as chairman & vice-chairman respectively, 
B. & S. entered on their own account into 
secret. speculations in cocoa, a commodity 
in which N. Co. dealt, of such a character as, 
on the finding of the jury in answer to a 
specific question, would have justified the 
L. Co. in terminating their agreements of 
service & N. Co. in dismissing them from their 
offices of chairman & vice-chairman. Sub- 
sequently N. Co. became amalgamated with 
another co., & it becamne necessary to cancel 
the appointments of B. & S. as chairman & 
vice-chairman, Being unaware of the afore- 
said breaches of duty by B. & S., L. Co. 
agreed to pay to B. £30,000 & to S. £20,000 
as compensation for terminating their ser- 
vices; LB. & S. agreed to accept these sums, 
& they were duly paid. The jury, in answer 


Vv. 





.}-Held: even if tho 


12; 53 B.C 
vi.--—-.]-—- Where a licence fee is 


without fraud or 





53 ii. 


bye-law, 


be recovered back, even thoagh such 
tax or licence could not have been 
legally demanded 
FOwLER & ANDREWS t. SPALLUM- 
ON W. W. hi. 


CHEEN TOWNSHIP, 
- R. 47 


PART III. SECT. 2, SUB-SECT. 2. 


ano, j—-Deft. as pur- 
chaser signed wu contract of sale & 
purchase of a picce of land, which, 
in her ignorance, she believed was a 


1o a further specific question, found that the 
L. Co. if they had been aware of the ‘breaches 
of duty by B. & S. would have terminated 
their agreements, & B. & 8. would have becn 
dismissed from their offices without any com- 
pensation. The action in which the jury so 
found was brought in the first instance by 
the L. Co. alone, N. Co. being joined in the 
course of the proccedings as co-pltfs., against 
B. & S., claiming rescission of the compensa- 
tion agreements & repayment of sums paid 
thereunder on the ground of fraudulent mis- 
representation, & alternatively, as the House 
construed the points of claim, on the ground 
of unilateral mistake induced by fraud, but 
not on any ground of mutual mistake 
innocently made by the defts. so far as they 
were concerned. There was a specific alter- 
native claim that the agreements of settlement 
& the payments under them were made under 
a mistake of fact. The jury negatived the 
charges of fraud, & found that at the time 
of negotiating the compensation agreements 
B. & S. bad not in mind their breaches of 
duty :—Held: the action failed; as to 
mutual mistake, on the ground that the 
mutual mistake related not to the subject- 


had charged fraud & failed, she should 
not succeed on another ground.— 
BURROWS Vv. WINTER (1931), 24 Tas. 
L. HH; 45,—AUS. 


sa. Ignorance of rights dependent on 
mised questions of law &: fact—Mistake 
of title— Belief.”\—In K. B. R. 603, 
which provides for the relicf of a 
person who makes lasting improve- 
ments on the land of another under the 
belief that it is his own, the words 
‘under the belief that the land is his 
own’? imply a mistake regarding 


onforced.--—- 


than contest it, the payment is regarded 
us wa voluntary one & the money 
vannot be recovered back even if the 
bye-law was ultra vires._-COLWOOD 
PaRK ASKOCN., LTD. v.° OAK Bay 
CoRpn., (1928) 3 D. L. BR. 812; [1928] 
2 W. W. KR. 593.+~-CAN. 


PART II. SECT. 2, SUB-SECT. 2. 

ai. —— Payment of taz.)}—-Money 
paid voluntarily to a municipal cor- 
poration under a claim of right, with- 
out fraud or imposition, for a tax or 
licence cannot, without statutory aid, 


contract for the purchase of an option 
Lo purchase tho land. Deft., however, 
pleaded that she informed pltf.’s agent 
that she desired an option only, & 
that later the agent saw her & said that 
he had seen pltf. & “fixed it up.’”’ 
She alleged that the contract which 
was signed was put forward & signed 
in the belief that it gave effcct to an 
agreemont for an option only. The 
jury found that such belief was not 
induced by the representations of 
pu f..8 agent :—-Held: as deft. had 

ersclf misconstrued the document she 
was bound by the contract, &, as she 


sufticiency of title & not a mistake 
regarding the boundaries of his own 
land: &, even if the rule covers mis- 
takcs as to boundaries, the ‘“ belief ”’ 
must be real, bond fide & reasonable, 
that is, it must be founded on informa- 
tion or assurances such as would guide 
an ordinarily careful & competent man, 
& not predicted merely on the absence 
of infomnation or nguly: especially 
where inquiry is suggested by the nature 
of the circumstances.-—-AUMANN  v. 
eo (1928) 3 W. W. R. 233.— 
AN. 


Cases 58a —208a. 


matter, but to the quality of the service 
contracts.~--BELL  v. VER Bros., Lp., 
{1932} A. C. 161; 101 L. J. K. B. 129; 146 
L. T. 258; 48 T. L. R. 183; 76 Sol. Jo. 50; 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Thomassen, [1929] 1 Ch. 426. Consd. Bell 
v. Lever Bros., Ltd. (1931), 146 L. T .258. 
After this case add ‘“ See, also, CONTRACT, 
No. 8081a.”’ 


37 Com. Cas. 98, H. L.; revag. S. C. sub nom. Late . ; 
Laver Buos., Lrp. v. Beit, [1931] 1K. B. 9% fad. | Annalacens «Cee ip o88, Hota. 
557, ©. A. Robert A. Munro & Co. v. Meyer, [1980] 2 
64, Add. Citations :—96 L. J. K. B. 621; 187 K. B. 812. 
L. T. 233; 43 T. L. R. 417; 33 Com. Cas. 100, Add. Avnotations :—Consd. Bell v. Lever 
16, H. L. Bros., Ltd. (1931), 146 L. T. 268. Refd. 
65. Add. Annotation :—Refd. Greer v. Downs Robert A. Munro & Co. v. Meyer, [1980] 2 
Supply Co., [1927] 2 K. B. 28. kK. B. 312. 
66. Add. Annotation :—Consd. Greer v. Downs 101. Add. Annotation :—Refd. Lever Bros., Ltd. 
Supply Co., [1927] 2 K. B. 28. v. Bell (1930), 47 T. L. R. 47. 
71. Add. Annotation :—Refd. Lake v. Simmons, 125. Add. Annotations :—As to (1) Consd. Blay v. 
[1927] A. C. 487. rae ta he cen 1 ¥ i 628. a to 
72. Add. Annotation :—Refd. (3) Apld. London Holeproof Hosiery Co. v. 
Supily Ge emis ae poe Padmore (1928), 44 T. L. R. 499. Consd. 
75. After this case add “ See, also, MISREPRE- siege ret eelgrass 
SENTATION & FRauUD, No. 445a.” TL ay al is SO RSren ’ 
85. Add. Annotation :—As to (2) Refd. Blay v. rene Mie 
Pollard & Morris, [1930] 1 K. B. 628. eo 
86. Add. Annotation :—Refd. Chaney v. Maclow, 457, 4dd. Annolation :—Refd. Lawrence v. Cassel, 
[1929] 1 Ch. 461. [1930] 2 K. B. 83. 
87. Add. Citations :—906 L. J. Ch. 38; 136 L.T. 173. Add. Annotation :—Generally, Retd. Home & 
235. Colonial Insce. v. London Guarantee & 
94. Add. Annotations :—Aplid. Kennedy  v. Accident Co. (1928), 45 T. L. R. 134. 


Part IV.---Mistake in Expression of Intention and Relief 
Therefor. 


208a. 


PART III. SECT. 2, SUB-SECT. 3. 


e i. —— Mistake as to identity of 
payee—Intention of pa 
jury.J—BUNGE (AUSTRALIA) Pry., LTp. 
v, YING Sino (1928), 28 S. R. N. 5. W. 
45 N. 8. W. W. N 60. -——AUS. 


265 ; 





-}+-P. & M., who had been partners as 
garage proprietors, agreed to dissolve the 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
al] liabilities of the firm incurred after 
Mar. 4. FP. informed his father, who was a 
solr., of the dissolution of the partnership, & 
the father prepared a written agreement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of all 
rent due before Mar. 4. This agreement was 
handed to M., who was asked to read it, & 
he looked through it & signed it, although 
he said he could not understand it. On a 
claim by P. to be indemnified in accordance 
with the written agreement in respect of rent 
accrued due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fact, & that the only agreement 
arrived at was that M. should indemnify P. 
to the extent agreed upon orally. Fraud 
was not pleaded, nor was rectification claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 


a 


yor—Question for 


-}—TATTRIE v. DYKINS 
ase, 2M. P. KR. 118,.—CAN. 


PART III. SECT. 2, SUB-SECT. 8. —C. 
sb. Assignment o 


to him with practically no consideration of 
its terms, & that as a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. P. appealed :—Held: (1) as 
M. knew that the agreement which he signed 
was an agreement for the dissolution of the 
partnership between him & P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
est factum merely because if he had carefully 
read & understood the document he would 
have objected to one of its terms as not in 
accordance with the oral agreement; (2) in 
the absence of any allegation of fraud or 
conduct amounting to fraud, & in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agree- 
ment; (3) there was no evidence of mutual 
mistake.—BLaAy v. Po~taRD & MORRIS, 
[1930] 1 K. B. 628; 99 L. J. K. B. 421; 148 
L. T. 92; 74 Sol. Jo. 284, C. A. 


cover it, although the assignor was 

willing to assign it, & believed he was 

assigning it. Tee v. ZAWITKOWBE! 

- oes Hettn ae a ite ce [1928] 
as 

}—The AN. 


PART III. SECT. 2, SUB-SECT. 7. 
li, ——— Ten eee: Rircwi& (1906), 

Cout. 365.—CAN 

eon Ill, SECT. 2, SUB-SECT. 8.—A. 


i. ——.)— ARMSTRONG tv. 
WaiGiT (1930), 2M. P. lt. 309.-—-CAN, 


judgment. 

assignment specifically mentioned two 
judgments, & the judgment in question 
war a third judgment owned by the 
assignor :—Held: since at ane time 
of the assignmont the e did not 
have said third judgment in mind at 

& it was not mentioned, there was 
no consensus ad idem wi with respect, to it, 
&, therefore, the assignment did not 


6 


PART III. SECT. 2, SUB-SECT. 9.—C. 
d i, ——~ ———-. +-STINSON v. MOORE 

(1808), 10 Gr 04 CCA. 

PART IV. SECT. 1, SUB-SECT. 1.—A. 


2 it. ———.])-~—-MasTar v. PHiers 
(1888), 5 Gr. 2. 253.—CAN. 


216. 
244, 


249. 


254. 
293. 


458. 


463 a 
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Part V.—Relief in Cases of Mistake. 


Add. Annotation :—Consd. Bell v. Lever 


Bros., Ltd. (1931), 146 L. T. 268. 


Add. Annotations :-—-Refd. Robert A. Munro & 
Co. v. Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
Ltd. v. Bell, [1931] 1 K. B. 557. 


Add. Annotation :—As to (1) Refd. Public 
Pa v. Lancaster Duchy, [1927] 1 K. B. 
Add. Amnolation :—Refd. Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 557. 

Add. Annotation :—Refd. Eagle Star & British 
ne Insce. v. Reiner (1927), 48 T. L. R. 


300a. —---—.]—BLay v. PoLLARD & Morris, No. 


308. 


403. 


203a, ante. 

Add. Annotation :—As to (2) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 

Add. Annotation :—Refd. Re Lloyds Bank, 
ae i & Lederman v. Bomze, [1931] 


414a, ——- —-—..]|—-SmMITH ». PAWSON (1855), 25 


420. 


L. T. O. S. 40, O. A. 

Add. Annotations :—Expld. Re Mason (1928), 
97 L. J. Ch. 321. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 


Part Vl—Recovery of Money Paid under Mistake. 


Add. Annotation :—-Apld. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

Add. Annotation :—Refd. Re Regent Finance 
A Cunseee Corpn., Ltd. (1930), 69 L. Jo. 


464a. Mistake must have been cause of payment.|-—- 


Where an action was brought for money 
paid under a mistake of fact, & pltf.’s evidence 
showed that if he had known of the fact, 


471. 


his ignorance of the law would still have led 
him to pay:—Held: as knowledge of the 
fact would not have affected his conduct the 
action failed.—Homr & COLONIAL INSURANCE 
Co., Lrp. v. LONDON GUARANTEE & ACCIDENT 
Co., Lp. (1928), 45 T. L. R. 134; 73 Sol. Jo. 
60; 34 Com. Cas. 163. 


Add. Annotation :--Refd. Calico Printers’ 
et Ltd. v. Barclays Bank (10931), 145 
L. T. 51. 


PART V. SECT. 2, SUB-SECT. 1. 


216 ii, —— Mistaken belief that 
money due —Onus of proof on plaintiff. | 
Fa aie er REICHE, [1927] App. D. 
a Pet ~ Ty ® 


PART V. Bee 4 ‘asaiiccoala L— 


ri. ———— ——.]—MAHON v. MCLEAN 
(1867), 13 Gr. 361.—-CAN. 


PART V. aoa 3, hae 2.— 
e a e 

282 iii. Revsd. on other grounds, 

ere! 3 W. W. R. 480; 48 D. L. R. 


282 ix. ——— -—--——~.]—SAMSON 2. 
BUTT, {1927} N. Z. L. Rn. 119.—N.Z. 
282 x. -I—AN agreement 
for the sale of mineral claims held to 
have been entered into under a mistake 
common to both parties, they thinking 
that. they were contracting with respect 
to claims of a reasonable size, whereas 
the claims in question were in fact 
substantially encroached upon by a 
previously Crown granted claim. The 
purchasers were, therefore, held en- 
titledto an abatement of the purchase- 
rice.—BARRON v. MorGcan & SILVER 
BRAY MingEs, LTv., [1930] 3 W. W. R. 
fate 4D. L. R. 985; 438 B.C. R. 84,-—- 


sf. Reasonableness of mistake.)-— 
Held: not a question in issue.— 
TSHOBA OOLLIERY (NATAL), LTD. »v. 
TSHOBA CoAL SYNDICATE, LTD. (1926), 
47 N. L. R. 526.8. AF. 


PART V. ee By BesEor: 2.— 





800 ii. -——.)]--COTTINGHAM v. 
Bouton (1857), 6 Gr. 186.-—-CAN. 

300 iii. —— Unless induced by other 
party.|J—Re GOLD MEDAL FURN. MFG, 
Oo., Hx p. ScyTues & Co. (Ont.), 
(1987) 2D. L. R. 323; 80. B, R. 169.— 


PART V. SECT. 3, SUB-SECT. 2.- - 
A. (ft). 


326 i. Whether granted.j--Where av 
instrumont Dur porns to evidence an 
agreement for the salo of land does not. 
accuratcly represent the true agrec- 
ment, the ct. will entertain an action 
to have it rectified & for tho specific 
performance of the rca] agreement, even 
though only oral evidence is adduced in 
support of the claim for rectitication.— 
LINGS v. ZBRYSKI, [1930] 3 W. W. R. 
415; 4D. L. R. 1040.--CAN. 


-PART V. SECT. 4, SUB-SECT. 1.— 


B. (a). 


363 iii, --—- -—-—-.]—KEven in a 
common-law action on a written con- 
tract, the defence of mutual mistake 
may be raised, & parol evidence 
admitted to support it, although deft. 
doves not claim rectification or rescis- 
sion of the contract.—CLARK  ¥. 
APPLEBY, [1928] 2 D. L. R. 95; [1928] 
] WwW. W. R. 784.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 


456 v. -—---.]—MAXWELL E. J., 
LTp. v. BANK OF Nova Socotra, [1929] 
1D. L. R. 616; 63 O. L. R. 323: revsg. 
[1928) 4 D. L. R. 490; 62 O. L. R. 660. 
—CAN, 

sg. Kctent of onus of proof.|—In order 
to succoed in an action to recover back 
moncy paid under a mistake of fact 
pitf. must prove, not only the mistake 
of fact which induccd him to part 
with the moncy, but also that under 
the partioular circumstances the law 
is able to impute to deft. the fiction 
of a promise to au itd it. The con- 
ditions under which the law will 
impute such a promise cannot, it 
seems, be reduced to a common 
formula.—GARDEN Rrver RoRAL 
MUNICIPALITY v. MONTREUIL, [1928] 
3 W. W.R. 22; affd., [1929] 2 D. L. R. 
Sroka W. W. lt. 486; 23 SL. R. 439. 


PART VI. SECT. 2, SUB-SECT, 2. 


466 i. Gencral rule.J--In 4 proper 
case moncy paid under a mistake of 
fact may be recovered back. The four 
conditions of a proper case are: (a2) the 
mistake was an honest one, te. there 
was a genuine bond fide belief on tho 
part of the payer of the money that 
certain facts existed which did not 
exist ; laches or negligence do not of 
themselves affect the bona fides of his 
belicf, & means of knowledge will not 
impute knowledge unless be wilfully 
abstained from inquiry; (6) the 
mistake must have been between the 
payer & the receiver of the moncy, 7t.e. 
the receivor must have been in some 
way a party to tho mistake, either as 
inducing it or as responsible for it or 
connected with it; (c) the facts as 
they were believed to be must bave 
imposed an obligation, legal, equitable 
or moral, to make the payment; 
(d) the receiver of the money had no 
legal, equitable or moral right. to retain 
the money as against the payer.--— 
ROYAL BANK OF CANADA t. R., [1931] 
1 W. W. R. 709; 2D. L. R. 685.-— 





CAN. 
PART VI. SECT. 2, SUB-SECT. 3. 
475 xix. CANADIAN Mort: 


(1917]1 W.W.R 


GAGE ASSOCN. v. I ‘ 
30: 33 DL. R. 


1130; 10 Sask. L. R. 


475 xx. —-- -.}-—-The rulc that where 
money is paid upon tho supposition 


that a specific fact, which if true would 
entitle the payee to the money, is true, 
but it is in reality untrue, the money 
may, generally speaking, be recovered 
back, was applied herein in favour of 
pltf., a co. engaged iu financing tho 
sale of motor cara, whore it advanced 
money to deft., a wholesale dealer in 
cars, thinking that it was dealing with 
respect to & obtaining title to a car 
then being sold by deft., whereas in 
truth the car in question had, without 
the knowledgo of deft., & through the 


Cases 487—577. 


487. 
511. 


533. 


536. 


fraud of a retail dealer, been sold by 
the latter & title thereto had passed 
to the purchaser from him.—Paciric 
FINANCE Co., 
Lrp., f1931) 2 
D.L. R. 755; 25 Alta. L. R. 395.—CAN. 


PART VI. SECT. 2, SUB-SECT. 5. 


438 
paid under a mistako of fact can be 


Add. Annotation ee lo (2) Apld. Home & 
Colonial Insce. v. London Guarantee & 
Accident Oo. (1928), 45 T. L. R. 184. 


Add. Annotations :—Consd. Re Mason (1928), 
97 L. J. Ch. 821. Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


Add. Annotations :—As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman [1930] 
2 K. B. 292. As to (2) Distd. Reckitt 
v. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63. Refd. Lever Bros.,-Ltd. v. 
Bell, [1931] 1 K. B. 557. Generally, Refd. 
Home & Colonial Insce. v. London Guarantee 
& Accident Co. (1928), 45 T. L. R. 134. 


Add. Annotation :—Consd. Re Mason (1928), 


Lrp. v. FREEMAN eee seen —Sr,. 


WwW. W. RR. 493 


t f ee }—Fis 


iv. --——.J—Money honestly ; 
V.L. R. 190; 


tt0B 


v. Roy 
11928), 1 W. W. AR. 


PART VI. SECT. ae SUB-SECT. 1. 
HER v. LUKE, ee 
47. A. L. T. 165.—AU 


537. 


540. 


562. 


577 


rocovered back even though the person 
paying it did not avail himself of the 
means of knowledge which he pos- 
RuRAL MUNICI- 
BANK OF CANADA, 
663.—CAN. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


97 L. J. Ch. 321. Refd. He Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 
Add. Annotation :—Refd. British & North 
ad ae Bank v. Zalzstein, [1927] 2 K. B. 


Add. Citations :—[1927] 2 K. B. 92; 96 
L. J. K. B. 589; 1387 L. T. 127; 43 T. L. BR. 


299. 
Add. Citations :—137 L. T. 533; 17 Asp. 


M. L. OC. 305. 

Add. Annotation:—Expld. Smith Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

Add. Annotation :-—~Refd. Re Regent Finance 
aaa at Corpn., Ltd. (1930), 69 L. Jo. 


662 i. Effect of change in understand- 
ing of law—Subsequent declaration of law 
by court.J—Monecy voluntarily paid at 
a time when the law is in favour of the 
payee cannot be recovered, if a subse- 
quent judicial decision reverses the 
former understanding of the law.— 
JULIAN v. AUCKLAND (MAYOR, ETC.), 
1927) N. Z L. R. 453. Ze 


ane 


12. 


17. 


17a. 


17b. 


Vol. XXXV. Cases 8—17d. 


MONEY AND MONEY-LENDING. 
Part !.—Money. 


Add. Annotations :—Refd. Anchor Donaldson 


v. Crossland, [1929] A. C. 297; Marconi’s 10. Add. Annotation : —Refd. Re Wait, [1927] J 


Wireless Telegraph Co. v. Newman, (1930! 2 
K. B. 292. 


Ch. 606, 


Part 11—Currency and Rate of Exchange. 


Add. Annoiation :—As to (1) Refd. Buerger v. 
Mag York Life Assce. (1927), 96 L. J. K. B. 


After this case add :— 

Money payable abroad on demand in foreign 
currency-—Refusal to pay—Whether remedy 
in debt or damages.]-—See BANKERS & BANK- 
ina, No. 276a, ante. - 

-----— Agreement to pay *‘ the sum of £100 in 
sterling in gold coin.’’|--A bond dated 
Sept. 25, 1928, & issued by a Belgian co., 
provided that the co. would pay the bearer 
‘‘ the sum of £100 in sterling in gold coin of 
the United IXingdom of or equal to the 
standard of weight & fineness existing on 
Sept. 1, 1928,” & the interest was made pay- 
able on similar terms with varying dates. 
The bond was to be construed according to 
English law. The holder claimed a declara- 
tion that by the bond the co. guaranteed to 
pay gold coin, & that they were bound to pay 
such a sum in sterling as would purchase 
gold sufficient to discharge such payment, if 
falling due on Sept. 1, 192% :—Held: under 
the bond there was an obligation to pay £100 
in gold currency, & the co. satisfied that 
obligation by tendering £100 in any form 
which was legal tender in England.—Re 
SOCIETE INTERCOMMUNALE BELGE D’ ELEC- 
TRICITE, FEIST 7. SOCIETE INTERCOMMUNALE 
BELGE D’ELECTRICITE (1932), 49 T. L. R. 8; 
76 Sol. Jo. 779. 

Bill payable abroad---Sum in sterling —-Of 
*‘value cheque on London.’’]—-Resp., a 
Lritish subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a bill at sight 
on the customers for the amount in sterling, 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
& invoices, to the Manchester branch of 
applits., a bank incorporated in Turkey. 
The Manchester branch then made an 
advance to him on the bill, & sent the 
documents to their Beyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods. less any 
advance made, was handed to resp. In 


17c. Charterparty—Commission 


17d. 


accordance with this practice resp. consigned 
to Beyrout goods which arrived there shortly 
before the outbreak of war, on Nov. 5, 1914, 
between this country & Turkey, on which 
date applts. held the bills & the documents 
representing the goods. The bills were in 
the following form: ‘‘ Please pay to our 
order value cheque on London the sum of 
£ sterling. Shipping documents 
attached to be given up on payment.” After 
the outbreak of war the Beyrout branch of 
applts. delivered the goods to the customers, 
taking payment in piastres of a sum fixed 
by the Beyrout branch as the price of sterling 
in London, & on the conclusion of the war, 
the piastres having fallen in value, the applts. 
claimed that they were only liable to pay the 
resp. an amount in sterling which at the then 
current rate of exchange represented the 
value of the piastres they had received for 
the goods. esps. sued applts. to recover 
the sterling amount of the bills, or, alterna- 
tively, damages for the conversion of the 
goods :—Held: the words “‘ value cheque on 
London” meant that the payment, which 
would ordinarily be in Turkish currency, 
must be so calculated on the exchange of the 
day as to represent the price of a cheque on 
London for the amount of the bill.—OTroMan 
BANK v. JEBARA, [1928] A. C. 269; 97 
L. J. K. B. 502; 189 L. T. 194; 44 T. L. R. 
525; 72 Sol. Jo. 516; 33 Com. Cas. 260, 


i. 


on _=_— freight. ]— 
KING LINE, Lrp. v. WESTRALIAN FARMERS, 
Lrp. (1932), 48 T. L. R. 598, H. L. 3 reveg. 
S.C. sub nom. WESTRALIAN FARMERS, LTD. 
e. Kine Laine, Lrp. (1931), 47 T. L. R. 586, 


Repayment of bank deposit—Application of 
foreign law.]—In 1913 plitf., who was a 
Turkish subject & was then resident in 
Smyrna, deposited with the Smyrna branch 
of the Ottoman Bank 12,500 piastres in 
Turkish pounds. In 1930 he demanded 
repayment of the balance of his account in 
gold, but the bank refused to pay otherwise 
than in the paper piastres which were then 
the currency at Smyrna. In an action 
against the bank to recover the value of the 
the balance on a gold basis with compound 
interest evidence was given that by decisions 
of the Turkish Cts., even if the original con- 


PART Il. SECT. 2, SUB-SECT. 1. 


sa. “Gold” bond issue by Toronto company— Holder of interest coupons resident in Belgium-— Currency of payment.|— 
Derwa v. Rio DE JANEIRO Tramway, LIGHT & Powkrr Co., [1928] 4 D. L. BR. 542; 62 O. L. R. 669.—CAN, 


~125. 


tract was to repay in gould, the debt could, 
in consequence of certain decrees, be satisfied 
by payment in paper :-—Held: that in these 
circumstances pltf.’s claim failed——KRICORIAN 
vz. OTTOMAN BANK (1932), 48 T. L. R. 247; 
76 Sol. Jo. 147. 

17e. Insurance policy—-Application of Treaty of 
Lausanne. |—In 1909 an insurance co., whose 
principal place of business at all times 
material was at Trieste, issued a policy to 
aman & his wife, Ottoman subjects domiciled 
in Palestine, agreeing that upon the death 
of cither the co. would pay 10,000 gold francs 
to the survivor. Trieste was Austrian terri- 
tory in 1909, but in 1920 it became Italian 
territory under the Treaty of St. Germain. 
The Treaty of Lausanne made between the 
allied powers, including Italy, & the Ottoman 
Inmpire was signed on July 24, 1923, & became 
part of the municipal law of Palestine in 
1924. The Treaty, as translated, provided 
that ‘‘life assurance policies contracted in 
currencies other than Turkish pounds, entered 
into before Oct. 29, 1914, between cos. 
possessing at this date [actuellement] the 
nationality of an allied power & Turkish 
nationals ’’ should be settled, if the amount 
was stipulated in gold francs, by paying 
French francs for the period before Nov. 18, 
1915, & Turkish paper pounds for the period 
after that date. The wife having died in 
1925, the husband claimed 10,000 gold francs 
under the policy. ‘he co. was willing to 
pay 10,000 francs at the then rate of ex- 
change in Paris; that was more favourable 
to the assured than payment in Turkish 
pounds :—Held : the provision of the Treaty 
of Lausanne applied, as the co. was of Italian 
nationality at the date of the Treaty, & 
consequently the assured was not entitled 
to payment in gold francs.—ASSICURAZIONI 
GENERALI v. SELIM COTRAN, [1932] A. C. 
268; 101 L. J. P.C. 81; 1461. T. 233; 76 
Sol. Jo. 50, P. C. 


Cases 


43. 


52. 


ENGLISH AND Empire Digest SUPPLEMENT, 


v. Waterlow & Sons, Lid. (1931), 100 L. J. 
K. B. 465. 

Add. Annotation :—Consd. Banco de Portugal 
2. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 4665. 

Add. Annotations :—-Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1981), 100 
L.J.K.B. 465. Refd. Richardson v. Richard- 
son, [1927] P. 228. 


52a. -—-—-.]}—Resp., an Armenian & a Turkish 


61a. 


63. 


subject, was in the permanent employment of 
appit. bank. In 1922, while employed at 
their Smyrna branch, he was sent on business 
of the bank to the head office at Constanti- 
nople, & was given temporary employment 
there. He informed applts. that his life was 
in danger in Constantinople from the Turkish 
authorities, & asked to be transferred to a 
branch outside Turkey. That being refused 
he fled from Constantinople. He was dis- 
missed without notice, & brought an action 
for wrongful dismissal :—Held: conversion 
into sterling of the damages in Turkish 
currency in respect of resp.’s pension under 
the contract should be at the rate of exchange 
at the date of his dismissal, not at the date 
of the judgment.—OTTOMAN BANK vv. 
earn Pee [1930] A. O. 277; 99 L. J. P. C. 
di 

Debentures of Australian company—Option 
for payment in Australia or London-—Pay- 
ment in London.|—Held: the redemption 
of & payment of interest on debentures pay- 
able in London by an Australian co., where 
the debenture-holders had an option to 
require payment in Australia or in London, 
should, if the option to require payment in 
London was exercised, be paid in sterling 
without deduction on account of the exchange 
value of the pound in Australia.---BROKEN 
HILL PROPRIETARY Co., Lan. v. Latiam 
(1932), 48 T. L. R. 680; 76 Sol. Jo. 576. 


Add. Citations :- -96 L. J. K. B. 9380; 187 


39. Add. Annotation ;:—Consd. Banco de Portugal L. T. 431 
Part I1]—Interest. 
101a, ——-.)—SwErrnaNnD ». SmirH (1833), 1 123. Add. Annotations :~Refd. Maine & New 
Brunswick Electrical Power Co. v. Hart, 


Or. & M. 585; 3 Tyr. 491; 2 LL. J. Ex. 190; 
149 E. R. 532. 
114. Add. Annotation :—-Folid. 


Brunswick Electrical Power Co. v. 
[1929] A. C. 63]. 


119. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 31. 


Maine & New 
Hart, 


125. 


[1929] A. C. 631; Simpson v. Maurice’s 
Exors. (1929), 45 T.. L. R. 581. 

Add. Annotations :—Apprvd. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. Refd. Shell Mex, Jtd. v. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. 
Cas. 39. 


PART II. SECT. 3, SUB-SECT. 1. 

sb. Winding-up of partnership— 
Payment to assignee of iner——-Rate 
at date of realisation of assets.}—As 
regards the rate of conversion of 
dollars into British Indian currency, 
to which the assignee was entitled, the 
rate prevailing at the date on which 
the winding-up of the partnership was 
compicted & the assets were realised 
is the proper rate to be allowed to the 

""_  @.-—VEERAPPA CARTTY v. Mu- 
THIAH CHetry (1929), I. L. R. 52 Mad. 


PART Ill. SECT. 2, SUB-SECT. 1.—A. 


sc. General rule.) ~A successful pltf. 
in an action for debt may recover 


interest if he can show that deft. agreed 
cxpressly or impliedly to pay interest. 
or, in the absence of such agreement, 
if he can convince the ct. that he is 
entiticd to interest as damages. It is 
only, however, in the case of a contract 
express or implied to pay interest at a 
fixed rate that the claim can be said 
to constitute a liquidated demand.— 
VALADE v. MCEWEN, [1930] 2 W. W. R. 
ee 4D.L. R.128; 248. L. R. 527. 


—7 


n. Revsd., 648. C. R. 396, 


PART Ill. SECT. 2, SUB-SECT. 1.—B. 


95 vi. ——.}-DUNN v. R. (1901), 1 
Cout. Dig. 728.—CAN. 


10 


PART III. ad SUB-SECT, 2. 


117 v. -}—When an instrument 
peace for future payments, but the 
ime for payment, & the amount, if 
any, payable, both depend upon con- 
tingent events, there Is not ‘‘a sum 
certain payable by a written instru- 
ment at a certain time’ so as to 
enable interest to be allowed under 
sect. 24, sub-sect. 1, of the New 
Brunswick Jud. Act, 1909, the language 
of which {fs not nguishable from 
that in the lish Civil Procedure 
Act, 1833, s. 28.—Mains & NEW 
BRUNSWICK ELECTRICAL POWER Co. 
v. HART, {1929} A. Cc. 631.—-CAN. 





Vol. XXXV.—Money and Money-lending. Cases 219—358a. 


219. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

224. Add. Citation :—1386 L. T. 114. 

243. Add. Annotation :—Consd. Weld v. Petre 


255. 


286. 
802. 


303. 
304. 
816. 


343. 


345. 


846. 


346a. 


PART III. SECT. 2, SUB-SECT. 2.—C. 
f i, ——. }—-THE 
BLucnugerR, [1927] 3 D. L, 


(1928), 97 L. J. Ch. 399. 


Add, Annotation :—Refd. Re Mansel, Smith 
v. Mansel, [19380] 1 Ch. 352. 


257, Add. Annotation :—Refd. Re Mansel, Smith 


v. Mansel, [1930] 21 Ch. 352. 


260. Add. Annolation :-——Refd. Re Mansel, Smith 


v. Mansel, (1930] 1 Ch. 352. 


262. Add. Annotation :—-As to (1) Refd. I. R. 


Comrs. v. Holder, [1931] 2 K. B. 81. 


Part IV.—Money-Lending. 


Add. Annotation :—Generally, Refd. Glaskie 
v. Watkins, [1927] 2 K. B. 181. 

Add. Annotation :—Refd. Glaskie v. Watkins, 
[1927]2 K. B. 181. 

Add. Annotation :—Consd. Re Mason (1928), 
07 L. J. Ch. 321. 

Add. Annotation :—Consd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 

Add. Annotation :—Refd. Merz v. South 
hoe Equitable Money Soc., {1927] 2 K. B. 
Add. Annotation :—Refd. Merz v. South 


ies Equitable Money Soc., [1927] 2 K. B. 
Add. Annotation :—Refd. Merz v. South 
aes Equitable Money Soc., [1927] 2 K. B. 
Add. Annotation :—As to (1) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2K. B. 366. 

Company registered as money-lender— 
Security payable to secretary.|— Deft. society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
eer to pay the amount to the secretary 
of deft. society, which was mentioned by 





CUSTODIAN v. 


R. 40; TRUSTEES v. 


PART III. SECT. 6, SUB-SECT. 1. 


261 v. —-—~—.}--CLYDE NAVIGATION 
KELVIN SHIPPING Co., 


270. Add. Annotation :-—Refd. J. QR. Comrs. v. 
Holder, [1931] 2 K. B. 81. 
name in the note as the society of which he 


was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c):—Held: as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed.—MERz v. Souru 
WALES EQUITABLE MONEY Socrery, LT»n., 
[1927]2 K. B. 366; 96 L. J. K. B. 1020; 137 
L. T. 626; 438 T. L. R. 456, C. A. 


ene arene ences 


SUB-SECT. 5.—RESTRICTIONS ON CONTRACTS. 


See Money-lenders Act, 1927 (c. 21), ss. 6, 8. 


853a. Note or memorandum signed by borrower— 


Contract contemplating security— Whether 
contract must set out terms of security. |-— 
Money-lenders brought an action against a 
borrower to recover sums of £200, £100, & 
£100 lent by them to the borrower & alleged 
to be due upon three promissory notes pay- 
able at a specified address, the first in four- 
teen monthly instalments with interest at 
60 per cent. per annum, & the others in three 
months after their respective dates with 


carried on the business of providing its 
customers with written orders on crane ae 
keepers requesting them to supply 


11927} 8. C. R. 420.—CAN. 
sd. Under Crown Suits Act, 1898 
(62 Pict, No. 9, W. .)—Whether pay- 
able by Crown.|—Q. v. MCNEIL, (1927) 
A. C. $80; 96 L. J. P. GC. 413; 136 
L. T. 646.--AUS. 
se. Under Interest Act.}—The proviso 
to the Interest Act, s. 1, only enables 
the ct. to award interest in al) cases 
where it was payable in law before the 
Act, & the cts. in India, following the 
practice of the English cts., did not, 
rior to the Indian Act, award interest 
in the case of ordinary debts, but did 
so only in certain special cases.— 
NANCHAPPA GOUNDAN t. ITTICHATHARA 
MANNADIAR (1929), I. L. LR. 53 Mad. 


549.——IND. 


PART III. SECT. 2, SUB-SECT. 3.--—-A. 

sk. MOREY. obtained by  threat.J— 
FurPHY v. NIXON (1925), 37 C. L. R. 
161 r4 26 Ss. R, N. S. Ww. 380.—AUS. 

sl. Rescission of contract & return 
of purchase-money.}—Where the ct. 
gives a purely equitable relief as in the 
case of rescission of a contract & repay- 
ment of the money paid by the pur- 
chaser, the moneys will carry interest 
from the date of the payment until 
the date of repayment, whenever 
repayment takes place, but will not 
carry interest as a judgment.— 
SKINNER v. JAMES SYPHONIC VISIBLE 
MEASURES, LTD. (1927), 28 S. R. 
N. 8S. W. 20.—AUS. 


Lrp., [1927] S. O. 622.—SCOT. 

sm. Rule in India.)—In India com- 
pound interest is common, & often 
may be necessary & proper upon a 
borrowing for necessity.-— SUNDER 
MULL v. SaTYA KINKER SAHANA 
(1927), L. RK. 55 Ind, App. 85.-—-IND. 


PART IV. SECT. 1, SUB-SECT. 1.—A. 

282 i. Question of fact, }—In each case 
it is a question of fact whether a person 
ia carrying on the business of money- 
im hee AE Sia 79 v. LOUISSON, [1928] 
N. Zz. ° R, 154.—N.Z. 

282 ii. JA pltf., who alleges 
that deft. is carrying on business as a 
money-lender, discharges the primd 
fucie onus resting on him upon proof 
merely of a series of loan transactions 
by deft. of a volume & frequency 
sufficient to indicate the existence of a 
money-lending business; but if further 
evidence is adduced which explains 
the real nature of those transactions & 
the circumstances surrounding their 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the evidence whether the 
existence of a business of money- 
lending has been affirmatively estab- 
lished.—LaAPIN v. HEAVENER (1929), 

9S. R. N.S. W. 514; 46 N. S. W. 
W. N. 164.—AUS. 


PART IV. SECT. 1, SUB-SECT. 1.—B. 
sn. Cash order business.}—~Resp. co. 


ll 





goods to a certain amount to the 
customer. The customer signed a 
memorandum stating that in = con- 
sideration of the co. making a certain 
advance at his request he undertook 
to pay to the co. a sum larger than the 
price of goods supplied by a deposit & 
instalments :—-Zicld: the business s0 
carried on was not that of money- 
lending, & resp. co. was not under an 
obligation to register under the Money - 
lenders Act, 1924.—ALLCHURCH  v, 
PorpuLaR Casi ORDER Co., LTv., 
[1928] S. A. S. R. 189.—AUS. 


PART IV. SECT. 2, SUB-SECT. 1.—A. 


301 ti. -—-— ./—Where'a person 
whose business is that of money- 
lending, or who advertises or announces 
himself or holds himself out in any 
way as carrying on that business, & 
does any of those acts within the Irish 
Free State, he must, in order to make 
his contracts legal & enforceable within 
the Irish Free State, comply in the 
Irish Free State with the provisions as 
to registration contained in Moncy- 
lenders Act 1900, 5. 2 (1) (a).—- LONDON 
Finance & Discount Oo., Lip. v. 
BUTLER, [1929] I. R. 90.—IR. 


PART IV. SECT. 2, SUB-SECT. 3. 


$24 1. What amounts to—Question of 
fact.}—GOLDSTEIN v. CRAFT (1926), 26 
5. R. N; 8. W. 354: 43 N.S. W. WN, 
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interest at 80 per cent. per annum until pay- 
ment. If default were made the whole 
unpaid principal & intcrest thereon became 
due & was to carry interest in the case of 
the first sum at 60 per cent. per annum & 
in the case of the other two sums at 80 per 
cent. per annum from the date of default 
until payment. In intended compliance 
with Money-lenders Act, 1927 (c. 21), s. 6, in 
each case before the money was lent there 
was made & signed by the borrower a note or 
memorandum of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copics of the notes or memoranda 
were duly delivered to the borrower :— 
Held: (1) the note or memorandum in each 
case was sufficient. The ct., without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 
loan need not be set out in the note or 
memorandum of the contract, at any rate 
where the security does not impose terms 
more onerous than those stated in the note 
or memorandum. 

(2) Where the interest charged exceeds the 
rate mentioned, Money-lenders Act, 1927 
(c. 21), s. 10 (1), imposes on the money-lender 
the burden of showing that the interest is 
not excessive & that the transaction of loan 
is not harsh or unconscionable; & in the 
circumstances pltfs. had in each case dis- 
charged themselves of this burden.— READING 
TrRusT, LTp v. SPERO, SPERO v. READING 
Trust, Lrp., [1930] 1 K. B. 492; 99 L. J. 
K. B. 186; 142 L. T. 361; 74 Sol. Jo. 12; 
46 T. L. R. 117, C. A. 

Annotations :—-Asto (1) Refd. Bennett & Co. ». Smith (1931), 
47 T. L. R. 59%. As to (2) Refd. Parkfield Trust v. Dent, 
[1931] 2 K. B. 579, 

353b. Substituted contract in settlement 

of action to recover loan.]—The male deft. 
borrowed, by promissory note, money from 
pltis., a firm of money-lenders, & agreed to 
repay the same by monthly instalments. In 
this transaction the requirements of Money- 
lenders Act. 1927 (c. 21), s. 6, were duly 
complied with. The borrower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recover the amount. Negotia- 
tions then took place, & in the result an 
arrangement was made by which the male 
deft. & the second deft., his wife, gave pltfs. 
a joint & several promissory note in respect 
of the amount unpaid on the first promissory 
note, an amount for interest, & certain agreed 
costs. A memorandum of this contract was 
signed by both defts., but no copy was sent 
to them within seven days, as required by 
sect. 6. The amount of the promissory note 
not having been repaid on the due date, 
pitfs. sued defts. to recover the same :— 
Held: (1) although the contract sued on was 
a substituted agreement for, or a variation 
of, the original contract entered into by- the 
male deft., it was nevertheless a contract 
‘for the repayment by a borrower of money 
lent to him ”’ within sect. 6; (2) as a copy 
of the contract had not been sent as required 
by that sect., the contract was unenforceable 
against the male deft.; (3) it was likewise 
unenforceable against the female deft., in- 








asmuch as it appeared that she signed the 
promissory note solely as a surety, & the male 
deft. not heing liable she also was discharged 
from liability ——ELpRIpDGE & MorRRIS vw. 
TAYLor, [1931] 2 K. B. 416; 100 L. J. K. B. 
689; 145 L. T. 499; 47 T. L. R. 616. 
Annotation :— Refd. Bennett & Co., Ltd. v. Smith (1931), 
47 T.L. BR. 592, 


358c.-———._ - What amounts to security— 
Guarantee. |-—-TEMPERANCE LOAN Funp, Ip. 
vo. Rosr, No. 853r, post. ; 

Duty to send copy to borrower. ]-— 

ELDRIDGE & Morris v. TAYLOR, No. 353b, 

ante. 





353d. 





858e. Discharge of surety——On failure to send 
copy. ]}—ELDRIDGE & Morais v. TAYLOR, No. 


353b, ante. 





353f. Omission of date.]}—TEMPERANCE 


LOAN Funpb, Lrnp. v. Ros, No. 353r, post. 


353g. —-— Date of loan inaccurately stated.]—If 
the memorandum required by Money-lenders 
Act, 1927 (c. 21), s. 6, states the date of the 
loan incorrectly, the contract is unenforceable, 
even although the inaccuracy has caused no 
deception & is due merely to a clerical error.- — 
GASKELL, Jmp. v. AskKWwiTH (1929), 45 
T. L. R. 5866; 73 Sol. Jo. 465, C. A. 

Annotation :—-Consd. Reading Trust, Ltd. v. Spero, Spero 

». Reading Trust, Ltd., [1930] 1 K. B. 492. 

3538h. --—— -}—The copy of the memorandum 
required by sect. 6 of the Money-lenders 
Act, 1927 (c. 21), 5. 6, to be delivered to the 
borrower is not vitiated by the absence of a 
copy of the signature of the borrower, & the 
memorandum itself is not vitiated by an 
accidental slip in the date of the loan.-—~- 
SHERWOOD v. DEELEY (1931), 47 T. L. R. 
419; 75 Sol. Jo. 345. 

Annotation :~— Consd. Bennett & Co., Ltd. v. Smith (1931), 

47 T. L. BR. 592. 


353}. -}—The copy of the memorandum 
required by Money-lenders Act, 1927 (c. 21), 
s. 8, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan, 
the copy is vitiated by an imperfect state- 
ment of the date.—BENNETT (T. W.) & Co., 
Lrp. v. SMITH (19381), 47 T. L. R. 592; 75 
Sol. Jo. 645. 


353k. —--— Effect of clerical error. |—- ‘TEMPERANCE 
LOAN Funp, Lrp. v. Rosk, No. 353r, post. 

853]. ----—- Omission of copy of borrower’s signa- 
ture.)—SHUERWOOD v. DEELEY, No. 353h, 
ante. 

358m. ------ Power of court to go behind.|--.(1) A 
memorandum under Money-lenders Act, 
1927 (c. 21), s. 6, must be stamped before it 
can be received in evidence, 

(2) If such a memorandunn is not a true re- 
presentation of the transaction, the ct. will go 
behind it, &if there is no memorandum of the 
real transaction there is no enforceable con- 
tract.—B. S. Lyin, Lrp. v. CHAPPELL (1931), 
47 T. L. R. 562; 75 Sol. Jo. 511; reved. on 
other grounds, [1932] 1 K. B. 691, C. A. 

3538n. ——— Necessity for stamp.]—B. S. Ly ip, 
Ltp. v. CHAPPELT, No. 353m, anfe. 
—-—.]—(1) By virtue of Money-lenders 
Act, 1927 (c. 21), 8s. 10, where a money-lender 
seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 








aor 




















3530. 


PART IV. SECT. 3, SUB-SECT. 1.—B. 


so. Onus of nroof.}- 


NELSON tv. CAMPBELL, [1928] V. L. R. 364; [1928] Argus L. R. 221.—AUS., 
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& 48 per cent. per annum interest, he must 
satisfy the ct. that, in all the circumstances of 
the case, the rate of interest which he claims 
to recover is not excessive & that the trans- 
action is not harsh & unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is still on pitf. money-lender 
to satisfy the ct. on these two points. He 
must therefore prove a transaction which 
comes within Money-lenders Act, 1927 
(c. 21), s. 6, & consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 39), s. 1 & Sched. J. to that Act, 
& therefore must be stamped with a 6d. 
stamp.— PARKFIELD TRUST, LYp. v. DENT, 
{1931] 2 K. B. 579; 101 L. J. K. B. 6; 146 
L. T. 90. 

Onus of proof.}—PARKFIELD TRUST, 
Lrp. v. DENT, No. 3530, anie. 


353q. ——— Renewal—Must appear on second 
memorandum.]—When the time for payment 
of an original loan granted by a money- 
lender has expired without complete repay- 
ment, there is no objection to extending the 
time for repayment on altered terms by treat- 
ing the old loan as paid off by means of a 
new loan on the altered terms, provided that 
the fact that this is being done is shown on 
the face of the second memorandum signed 
by the borrower before the new security is 
given. Such a memorandum is signed by 
the borrower before the money is lent within 
the meaning of scct. 6 (1) of the Money-lenders 
Act, 1927 (c. 21), s. 6 (1). 

At the time when the second memo- 
randum is signed neither a cheque nor cash 
need be handed over by the money-lender to 
the borrower & then returned. The money 
is lent within Money-lenders Act, 1927 (c. 21), 
s.6,if it is appropriated by the money-lender 
to the purposes of the borrower, in any way 
which the borrower authorises (GREER, L.J.). 
—-B.S. LYLE, Lrp. v. CHAPPELL, [1931] 1 K. B. 
oe 101 L. J. K. B. 185; 48 T. L. R. 119, 
C. A. 


S5Bp. 





358r. 








-}—(1) Every contract be- 
tween a money-lender & a borrower for the 
repayment by the latter of money lent to 
him, & that includes a promise by the 
borrower to pay the balance of money 
previously lent to him, is brought within the 
purview of Money-lenders Act, 1927 (c. 21), 
s. 6. Where a. transaction is the renewal of 
an old loan, the fact that it is such ought to 
be set: out in the memorandum in order to 
comply with sect. 6. 

(2) If the transaction between @ money- 
Jender & a borrower is unenforceable against 
the borrower by reason of non-compliance 
by the money-lender with the requirements 
of sect. 6, for example, by the omission from 
the memorandum of the date on which the 
loan was made, it is equally unenforceable 
against a person who has guaranteed the 
payment of the debt. 

(3) A security “‘ given by the borrower ” 
within sect. 6 of the Act of 1927 may take 
the form of a guarantee given by a third 

arty. 
. (4) Gaskell v. Askwith (1929), 461. 1. K. 566, 
did not decide that a mere clerical error in 


the memorandum required by sect. 6 will 
invalidate the memorandum; & it must 
not be taken that a mere clerical error will 
have that effect (ScrutTToNn, L.J.). 

The Money-lenders Acts are not to be 
construed strictly in favour of Jenders; they 
are to be construed on the same canons as 
any other Act (SLESSER, L.J.).— TEMPERANCE 
Loan Funp, Lrp. v. Rosk, [1932] 2 K. B. 
522; 101L. J. K.B.609; 147 L. T. 330, C. A. 


353s. Duty of money-lender to supply information— 
Application to proceedings on judgment 
summons.|—PractTice Nore (1929), 46 
T. L. R. 476; [192931 B. & C. R. 54. 


366. Add. Annotation :—Refd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 


876. Add. Annotation :—Consd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 


877. Add. Annotations :—As to (1) Refd. Crossing- 
ham v. Park (1927), 96 L. J. K. B. 1036. 
Generally, Refd. Reading Trust, Ltd. v. 
Spero, Spero v. Reading Trust, Ltd., [1930] 
1K. B. 492. 


377a. Before proceedings taken by money-lender 
for recovery of money lent.|—(1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51),:s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
‘* expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,”’ is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings.—CROSSINGHAM v. PARK, [1928] 1 K. B. 
330; 96 L. J. K B. 1036; 137 L. T. 651; 
43 T. L. R. 647, D. C. . 

379a. Jurisdiction of county court—-Amount of 
money lent over £100.|—-CROSSINGHAM v. 
PaRK, No. 377a, ante. 


380a. Construction of Moneylenders Acts-—Whether 
in favour of lender.|—TEMPERANCE JOAN 
Founp, Lrp. v. Rose, No. 3538r, ante. 

-}+—(1) Held: in Money- 
lenders Act, 1927 (c. 21), 5s. 5 (3), the words 
‘“no person shall act as such agent or 
canvasser ’’ must be construed as meaning 
‘‘no person shall act as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow money or to enter into any 
transaction involving the borrowing of 
money from a money-lender.’”’ The Act does 
not, therefore, prohibit canvassing or touting 
for tbis purpose, where the canvasser acts 
without the authority or mandate of the 
money-lender to whom he is introducing a 
customer. 

(2) Although a rate of interest on a loan 
not exceeding 48 per cent. does not carry 
the legal presumption introduced by sect. 10 
of the Act that the transaction is harsh & 
unconscionable ; yet, where in addition tuo 
his contract for repayment of the loan the 
borrower gives a bill of sale over his furniture 


381a. 
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of ample security for such repayment, a 
rate of 48 per cent. is, in such circumstances, 
so excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Money-lenders Act, 1900 (c. 51), 5. 1.— 
VERNER-JEFFREYS v. Pinto, [1929] 1 Ch. 
401; 98 L. J. Ch. 887; 140 L. T. 360; 46 
T. L. R. 163, C. A. 
sR Annotations :—Apprvd. Reading Trust 
ete (1929), 46 T. L. R. 117. Refd. Park- 
flel Trust, Ltd. v. Dent, [1931] 2 K. B. 579. 
.|—VERNER-JEFFREYS v. PINTO, No. 
881a, ante. 
410b. ——-.]—READING TRUST, Lrp. v. SPERo, 
SPERO v. READING TrusT, Lrp., No. 853a, 
ante. 
410c. 


409. 


410a. 





-~.-—-PARKFIELD Trust, Lrp. v. DENT, 
No. 3530, ante. 


Effect of consent to judgment.]— 
Held: in a case where the interest charged 
exceeded 48 per cent. per annum & deft. 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), s. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter judgment in accordance therewith.— 
MILLs’ CONDUIT INVESTMENTS, LTD. uv. 
DENHOLM. [1932] J] kK. B. 233; 100 L. J. 
K. B. 685; 145 L.T. 585; 477. L. R. 514, 
C. A. 

Annotations :- Consd. Fares Trust, Ltd. ». Dent, [1931] 

2 KB, 579. Refd. LB. S. Lyle, Ltd. ». Chappell Gast 

434. Add. Annotation :—As to (2) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court— Whether 
claim founded on contract—-County Courts 
Act, 1919 (c. 73), s. 1.]—Plitf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pitf. & other & necessary relief 


410d. 
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applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 :—Held: “pltf.’ s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), 8. 1, & could be remitted to the county 
ct. under ae sect. for hearing.—-WHITE v. 
Smite (1927), 96 L. J. K. B. 397; 187 L. T. 
48; 48 T. L. R. 288; 71 Sol. Jo. 191, ©. A. 

438a. —_—- ——— Onus of proof.] — READING 
Trost, Lrp. v. SPERO, SPERO v. READING 
Trust, Ltp., No. 353a, ante. 

—— -}—PARKFIELD TRustT, LTD. 

v. DENT, No. 3580, ante. 


——— Effect of consent to judgment. b 
MILts’ CoNDUIT INVESTMENTS, Tae 
DENHOLM. No. 410d, ante. 


442. For ‘‘ Party seeking relief—Ordered to pay 
costs ’’ read ‘‘ Costs—Party seeking relief— 
Ordered to pay costs.’’] 

442a. ——- Action by money-lender — Judgment 

for reduced amount—Discretion to deprive 

plaintiff of costs.|—In an action by money- 
lenders in the county ct. for moncy lent & 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs.—TEM- 

PERANCE LOAN FUND v. Erwoop (1927), 

137 L. T. 449; 43 T. L. R. 530, D.C. 

Add. Annotation :—Consd. Glaskie v. Watkins, 

[192712 K. B. 181. 

Add. Annotation :—Refd. Glaskie v. Watkins, 

(1927]2 K. B. 181. 

Add. Annotations :—Consd. Crossingham v. 

Park (1927), 96 L. J. K. B. 1036. Refd. 

Glaskie v. Watkins, [1927] 2 K. B. 181. 

448. Add. Annotation :—N.F. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 


438b. 











445. 
446. 


447. 


449. Add. Citations :—-[1927] 2 K. B. 181; 96 
L. J. K. B. 469; 137 L. T. 132: 71 Sol. Jo. 
192, ©. A. 


456a. Employment of agent or canvasser——-Money- 
lenders Act, 1927 (c. 21), 8. 5 (3).|—VERNER- 
JEFFREYS v. Pinto, No. 381la, ante. 


under Money-lenders <Acts. Pitt. 


PART IV. seed batalla i 


sp. Money borrowed for illegal trans- 
ast A hpance el br interest paid cannot 
ered. }—SIRCEL v. O’BRIEN, 

rresiy a D. L. R. 882.—CAN. 


having 


PART IV. aad 7, SUB-SECT. i1.— 
° (@ e 

sq. Bill in favour of money -lender — 
“ Summary diligence ’’"—-Money -lenders 
Act, 1927, 8 1g (h). J—Held: ‘“* suim- 
mary diligence ” in sect. 18 (2) means 
the execution of diligence & not the 
obtaining of the summary warrant on 
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which it proceeded; &, accordingly, 
an arrestment exccuted after Jan. 1, 
1928, on a bill in favour of a moncey- 
lender was incompetent, although the 
warrant on which tho arrestmcat 
proceeded ves obtained before that 
ae te.—MURRAY ©. M'GUIRE, [19238] 
S.C. (Ct. of Sess. ) 647.—SCOT 


MORTGAGE. 


Vol. XXXV. Cases 4-305. 


Part |.—Nature of Mortgage. 


4 Add, Annotations :—Refd. 


EK. R. 733. 


Annotations :—Consd. Ryall _v. Rolle (1749), 1 Atk. 165 
v. Heyward (1699), 1 
Donald v. Suckling (1866), L. R. 1 Q. B. 585. 


Classification of Mortgages. 


260. Add. Annotation :—Refd. Re Wait, [1927] 1 


Refd. Kinsey 


Part Il. 


Ch. 606. 


268. Add. Annotation :—Refd. Chowood, Id. v. 


Lyall (2), [1930] 2 Ch. 156. 


PART I. SECT. 1. 


sa. Agreement to deliver mortgage— 
M oat nae Fas mortgage—Iteyistrable mort- 
gage.|-—-BASANT Sinan & JAGAT Sinan 
v. KEHAR SINGH GILL (B. C.), [1929] 
4). lL. R. 396; 2 W. W. R.431.—-CAN. 


PART I. SECT. 4, SUB-SECT. 2. 

37 v7. —— -/—Where a registered 
{ustrument clearly shows a transaction 
between the parties to be a salo, oral 
evidence to show that it. was intended to 
be a mtge. is inadmissible in evidence.-: - 
MAUNG SHWE PHOO v. MAUNG TUN SHIN 
(1927), 1. L. R. 5 Ran. 644.—-IND. 

PART 1. SECT. 6, SUB-SECT. 1. 

51 xvii. ——.]——-HERRON v. MAYLAND 
(Alta.), [1927] 4 D. L. R. ATL; [1927] 
Z2W.W. RR. 768; affd., [1928] 2D. L. K. 
S58; [1928] 8. C. Rh. 225.—CAN. 

51 xviii. ——~.|— BHAGWAN Samal t. 
BHAGWAN DIN (1890), I. L. R. 12 ALL. 
387; L. R. 17 Ind. App. 98.—IND. 

51 xix, —-—-.]-~Where the instru- 
ment professes fully & clearly to give 
the reasons & considerations on which 
it proceeds, collateral evidence is 
admissible to show that the transaction 
in not thereby truly stated, although, 
in such cases, only the most cogent. 
cvidence avails to rebut the pre- 
sumption to the contrary.— WILSON 1%. 
Warp, 11930] 8. C. R. 212; 28D. L. R. 
433; reveg., (1929) 2 W.W. WR. 122; 3 
J). L. TR. 209; 24 Alta. L. R. 48.—CAN. 

65 i. --—— Sufficiency of agreement 
for repurchase.|~-e WeBBER, Ex 7. 
VALINSKY, (1931) 4 D. L. RR. 583.- -CAN, 


PART Il. SECT. 1. 

sq. Form of—Whether statutory form 
cssential,|—IMPERIAL ELEVATOR X& 
LUMBER Co. wv. OLIVE (1914), 29 
W. LL. R. 339; 6 W. W. R. 1562; 19 
Dp, L. R. 248.—-CAN, 

PART Hi. SECT. 2, SUB-SECT. 1. 

91 v. ——.]—-Pltf., as administrator, 
sucd upon doft.’s alleged promise to 
oxecuto a mtge. to testator on certain 
land, in consideration that testator 
would discharge a mtgeo. which he then 
held thereon, so as to enable deft. to 
rive a first mtge. on the land to ono 
liu.:—Held: the alleged promise re- 
quired to be in writing, as relating to an 
interest in land.—StToppART v. StTop- 
DART (1876), 39 U. O. R. 203.—CAN, 


PART II. SECT. 2, SUB-SECT. 2.—A. 
6 i. en ee LEYS v. HOLLING- 

HEAD (1878), 29 C. P. 66.—CAN. 

PART Il. SECT. 2, SUB-SECT. 2.—B. 


109 i. Specific BOG mance }--JEWAN 
Lan Daca v. NILMANI CHAUDHURI 
(1927), IL. R. 54 Ind. Anp. 107.—IND. 





Weld v. 
(1928), 97 L. J. Ch. 399; 
Prestwich U. D. O. (1929), 141 L. T. 602. 

20a. Distinguishes mortgage for sale. ]|—-Re GEORGE 
INGLEFIELD, Lrp. (1932), 101 L. J. Ch. 360 ; 
147 L. T. 411; 48 T. L. BR. 536, OC. A. 

72a. S. P, RATOLIFF v. DAVis (1610), 1 Bulst. 29; 
Cro. Jac. 244; Yelv. 178; 





Petre 78a. 


Dennerley v. 


Noy, 187; 80 


-—.|—-Ordinarily by the com- 


mon law, although a mtge. may be given 
_ without delivering possession, yet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (MELLISH, I..J.). 
—AYERS v. SOUTH AUSTRALIAN BANKING Co. 
(1871), L. R.3 P. 0. 548 ; 7 Moo. P.C. 0. 432; 
19 W. R. 860; 17 EB. R. 163; sub nom. AYRES 
v. Sours AUSTRALIAN BANKING Co., 40 


L. J. P. OC. 22, P. C. 


Ld. Raym. 432; 


PART II. SECT. 2, SUB-SECT. 5.—-A. 

sc. Necessity for good faith—Lffect 
of laches.}—Re AYLWARD, Ez BR: 
McMI.uan (P. K. 1.), (1927) 4 D. L. . 
305; 8C. B. R. 352.—CAN. 


PART IJ. SECT. 2, SUB-SECT. 5.—B. 
sd. Transfer in blank--c& certificate 
of tiite.|—Re Hans C. CHRISTENSEN, 
Lvp., THOM v. EVERETT, (1928]4 D. L. 
668; [1928] 3 W. W. RR. 314.--CAN. 


PART II. SECT. 2, SUB-SECT. 5.—I. 

se. Property as tt stands al date of 
sale or foreclosure.}—For the purpose 
of crvating an equitable mtge. of a 
share in an indigo concern it is quite 
sufficient to deposi the title deeds 
under which that share was acquired. 
Where such a share is mortgaged the 
parties must be taken to intend that 
when foreclosure or sale takes place, 
at some subsequent date, the share 
shall pass to the purchaser as it stands 
atl the date of the foreclosure or sale, 
& not merely as it existed at the date 
of the various title deeds when it was 
acquired.—TOOMEY v. BHUPENDRA 
Sa (1928), I. L. R. 7 Pat. 520. 


PART Ul. SECT. 2, SUB-SECT. 6. 

sf. Agreement giving rights over build- 
ing to creditor.}—CLUTTERBUCK 1. 
IMPERIAL LUMBER Co., [1928] 3 
W. W. R. 123.—CAN. 


PART Il. SECT. 2, SUB-SECT. T.—A. 

sg. Charge on delt—Order to debtor to 
puy third party out of specific fund.}-— 
An agreement between a dcbtor & a 
creditor that the debt owing shall be 
paid out of a specific fund coming to 
the debtor will create a valid equitable 
charge upon such  fund.—PRABODH- 
CTIANDRA MITRA v. ROAD OILS (INDIA), 
Lrp. (1930), I. L. R. 57 Calo. 1101.— IND. 


n i. -——-~.}--An instrument of 
transfer Jodged for registration under 
Transfer of Land Act, 1915, expressed 
the consideration for the transfer to 
be “ the sum of £200, this day lent to 
me by M., which sum is to be repaid 
within two years from the date hereof 
together with interest at the rate o 
£6 per cent. per annum in the mean- 
time.” The transaction between the 

arties to the transfer was, to the 

owledge of the registrar of titles, a 
mtge. transaction. The registrar re- 
fused to register the transfer :—Held : 
the registrar was justified in refusing 
to register the transfer.—PUTz v. Rre- 
ISTRAR OF TITLES, [1928] V. L. R. 348 ; 
(1928] Argus ]L. R. 224.—AUS. 
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Anan :—Refd. Burdick v. Sewell (1883), 10 Q. B. D> 


805. Add. Annotation :—As to (1) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


n ii. -.J--In order to be regis- 
trable under Laud Titles Act a doeu- 
Inment given to sccure a debt or loan 
must be in the form prescribed for a 
intge.-~DEVENISH v. CONNACHER, 
(1930) 1 W.W. R. 948; 2 D. L. 973: 
on oppral, {1930] 2 W. W.R. 254; 3 
D,L. R. 9773 24 Alta, L. ht. 535.—CAN, 

b i. Certificate of registry— kequisites 
of.J—Re BravsHaw & SIMCOE CoUNTY 
aeaernay (1867), 26 U. C. R. 464.— 


bb i. —-—~ How ascertained.J—Ie 
LAND 'I'rrLes Act (1921), 65 D. L. R. 
770.— CAN. 
hh i. ——- Proceedings for foreclosure 
—Who has jurisdiction.]—A nitge. of 
land, under a new system, operates as 
a seculity only, & not as a transfer 
of the land or of any estate or interest 
therein, Heal Property Act, 8s. 100; 
& procesdings for foreclosure can be 
taken only before the district registrar, 
as provided for in sects. 113, 114 
of the Act; & the ct. of K. B. has no 
jurisdiction to make a final or other 
order of foreclosure in respect of such 
& mtgo., in the absence at all events of 
a special agreement between the parties 
raising equities as to title or for a 
conveyance of an estate in the land.— 
Re ALAIRE & FRECHETTE (1913), 25 
W.L. R. 648.——- CAN. 
sl. Necessity for affidavit in Form E— 
itles Act, 1917, s. 100.)—Re 
LAND TITLES ACT (Sask.), [1919] 1 
Ww, Ww. R. 713.——CAN. 
am. ——,}—Tte LAND TITLES 
Act, CANADA'S LIFE ASSURANCE CoO,’s 
oa (Sask.), [1919] 2 W. W. R. 47.— 


sn. Registration fees—By whom pay- 
able.}—A purchaser who, to secure a 
balance of purchase-money, has given 
a mtge. to the ct., must pay the fees 
for registration of mtge, 
SWEETNAM v. SWEETNAM (1873), 6 
P. BR, 83.—-CAN. 


» (£). 

oi. adAction to redeem & sect aside. 
sale under power in mortgage-—No 
allegation of fraud--— Subsequent action 
to redeem d? set aside on ground of fraud. | 
-—RUVDGE v. HADDINGTON I[S8LAND 
QuARRY Co., LTD. (1929), 41 B.C. R. 
602.—-CAN. 


PART II. SECT. 8, SUB-SECT. 8. 

293 i. Palidity—Omission of penal 
sum in obligatory clause.j}—Held: the 
omission did not render the bond 
uncertain & ineffectua).—-GREAT WEST 
Lire ASSURANCE Co. v. CAMPBELL 
(Man.), [1928] 1D. L. R. 263; 37 Man. 
arc 164; [1927] 83 W. W. R. 644,-— 








Cases 368a—505a. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


Part I!l—Parties to Mortgages. 


368a. Cost of purchasing adjoining land—Main- 
tenance of value of trust property.|—Jic 
Hata (1912), cited in Underhill’s Law of Trusts 
& Trustees, 8th ed., p. 231. 


871. Add. Annotation :—Generally, Refd. Pirie v. 
Richardson, [1927] ] K. B. 448. 

383a. -J—As a general rule long 
terms of years do not answer the description 
of ‘‘ real securities,’ within the meaning of uw 
power for trustees to lend on mortgage of 
‘“‘real = securities.’”-—Re Boypb’s SETTLED 
Estates (1880), 14 Ch. D. 626; 49 L. J. Ch. 
808; 43 L. T. 348. 


385a. ——— Fourteen years.|—Trustecs being 
empowered under a settlement to invest 
trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to be called 
in, without prejudicing any question as to the 
liability of the trustees in the event of a loss. 
~~PINCE v. BEATTIE (1863), 2 New Rep. 546 ; 
32 L. J. Ch. 734; 9L. T. 315; 273. 2P. 804; 
9 Jur, N.S. 1119; 11 W. R. 979. 

385b. ———.]-—BounNE v. Mote (1843), 1 L. T. 
O. S. 123; subsequent proceedings (1845), 8 
Beav. 177; 50 E. R. 70. 

389a. Real security in Scotland—Power forbidding 
investment on real security in Ireland.|— 
Trustees of the will of a testator, who died 
in 1845, had power to invest on ‘ real 
securities in England or Wales, but not in 











Ireland.”’ The ct. declined advising the 
trustee to invest, under the powers contained 
in the 22 & 23 Vict. c. 35, s. 32, on a mtge. 
of Scottish estate.—Re M1ILEs’ WILL (185), 
27 Beav. 579; 29 i. J. Ch. 47; 11. T. 122 ; 
23 J. P. 805; 5 Jur. N. S. 1236; 8 W. R. 
54; 54 KE. R. 229. 

389b. House property—-Value dependent on 
covenants.|—-An investment by trustces of 
£2,183, trust funds, which they were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified.— PHILLIPSON v. Garry, GATTY v. 
PHILLIPSON (1848), 7 Hare, 516; 12 lL. T. 
O. S. 445; 13 Jur. 818; 68 E. BR. 213. 

Annotations :—Apld. Norris v. Wright (1851), 14 Boav. 291. 

Refd. Re Massingberd’s Settlement, Clark v. Trelawny 
(1890), 63 L. T. 296. 

415a. Investment improvident owing to nature of 
property.|—J?e SALMON, Priest v. UPPLEBY 
(1889), 42 Ch. D. 359; 62 I. LT. 2703 38 
W. R. 150; 5 T. L. R. 583, C. A. 


Annotations :-—Consd. Jixploring Land & Minerals Co. tv. 
Kolekmann (1905), 94 L. T. 234. Reld, Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 337; fe 
Yurner, Barker v. Ivimey, [1897] 1 Ch. 536; Head v. 
Gould, [1898] 2 Ch. 250; Re Lake, Ex p. Howe, Trustees, 


{1903} 1 K. B. 439. 

488. Add. Annotation:—As to (1) Refd. Re 
Vickery, Vickery v. Stephens, [1931] 1 Ch. 
572. 





Part 1V.—Form and Contents of Mortgage. 


488. Add. Annotation :—Distd. Sowerby v. Lind- 


say (1928), 44 T. L. R. 501. 


Add. Annotation :—As to (1) Consd. Sowerby 
v. Lindsay (1928), 44 T. L. R. 501. 


In the catchwords for ‘‘ charged ’’ 
** changed.’’ 


501a. een -~——.|—- JACKSON v. INNES (1819), 1 
Bli. 104 3 4 E. R. 38, H. Ia. 

Annotations :—Apld. Clark ». Burgh (1845), 2 Coll. 221. 
Consd. Whitbread v. Smith (1854), 3 De G. M. & G. 727. 
Apld. Heather v. O’Neill (1857), 4 Jur. N.S. 18]. Consd. 
Atkinson v. Smith (1858), 3 De G. & J. 186. Apld. IMast- 


490. 


501. read 


ings v. Astley (1861), 30 Beav. 260. Expld. Dawson v. 
Bank of Whitehaven (1877), 6 Ch. D. 218. Distd. Jones 
vw. Davies (1578), 8 Ch. D. 205. Refd. Reeve v. Hicks 
(1825), 2 Sim. & St. 403; Hipkin v. Wilson (1850), 15 
L. T. O. S. 559; Plowden v. Hyde (1852), 2 De G. M. & G. 
684; Eddleston v. Colling (1853), 3 De G. M. & G. 1; 
Walker v. Armstrong (1856), 21 Beav. 284; Heather v, 
O’Neill (1858), 27 L. J. Ch. 512; Plomley v. Fleton (1888), 
14 App. Cas. 61. 


505a. —-— ——--..!--A mtge. of property does not 
alter the existing limitations affecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it.—— 
Hastinas (LORD) v. ASTLEY (1861), 30 Beav. 


PART II. SECT. 1, SUB-SECT. 1. 


0 i. -——— .l—Under Act Respect- 
ing Homesteads, s. 2, the registrar 
cannot register a mtge. of homestead 
land if the same is notsigned by mtgor.‘s 
wifc, although in a paper attached to 
the mtge. she purports to have relin- 
quished ber hotmnestead rights in favour 
of ratgee.— Re LAND TITLES Act, [1919] 
1 W. W. ft. 711.—CAN. 


Ol. ------ ---— & acknowlcdgment.} 
~ A mtge. by a husband of his home- 
stead wus in fact consented to by his 
wife of her own free will & knowing 
what it was. To it wus attached her 
written consent & a certificate by a 
comr. of her acknowledgment of 
execution of it of her own free will, ete. 
Being on its face in compHance with 
the Dower Act, 1917, it wus registered. 
The facts, however, were that the wife 
had not made before the comr. the 
acknowledginent to which he certified. 
The husband had participated in this 
breach of the statute in order, ap- 
parently, to save bis wife, who was iu 





ill-health, the inconvenience of going 
from the farm to the comr.’s office :--- 
field: since the wife’s consent was 
not evidenced in the manner prescribed 
by the statute, the mtge. was, in this 
sonpse, not made with her consent, & 
was null & void as against ber dower 
right; there were no grounds for 
holding her estopped. But since the 
husband by his conduct. had induced 
the mtgee. to believe that his wife’s 
consent had been properly & regularly 
given & the mtgee. had on the strength 
of this beef parted with the property 
for the payment of which the mtge. 
was security, the husband was estopped 
from setting up her lack of cffective 
consent as a defence to an action on 
the mtge. Moreover, he was, in any 
event, personally Hable on the cove- 
nant.—Parsrow v. Moor, [1930] 2 
W. W. f. 310; 4D. L. R. 750.~-CAN, 


sp. AMurtgaye by alleged absolute 


moner--Third party in possession.) ~ 
ole v, COUCHER (1868), 15 Gr. 419.- ~ 
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PART III. SECT. 3, SUB-SECT. 1. 

341 li, ——— -—— Whail estaie passes.) 
—BANQUE PROVINCIALE DU CANADA 
v. CAPITAL TrRusT CoRPN., (1928] 4 
D. L. R. 390; 62 0. L. R. 458.—CAN, 


PART III. SECT. 3, SUB-SECT. 2.—— 
A. (a) i. 

343 i. Whether morigagece concerned 
with application of money.J—PLACK t. 
SPAWN (1859), 7 Gr. 406.--CAN. 

sr. L’ower given by testator to mort- 
gage ‘*‘ my cstate ’-~Property subject to 
life interest of wife.J-—-PURDOM  v. 
NORTUERN LIFE AS8’CE Co. OF CANADA, 
f1928] 4 D. L. hh. 679; 680. L. R. 
12; affd., [19301 S. C. R. 119; #1 
DPD. L. KR. 1003.-—CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 


483 iv. —--~.}~-'There is an Impled 
covenant on the part of 4 mtgor. to 
repay the mtge. money, even though 
the bond contains no express promise 
to repay it.—Cunatio LALSAH KALWAH 
», DINDESHWARI PRANAD SAHU (1928), 
I. lu. R. 8 Pat. 16.-—IND. 


2603; 8 Jur. N. S. 225; 
KB. R. 888. 

508. Add. Annotation :—Refd. Re Park, Public 
Trustee v. Armstrong, [1932] 1 Ch. 580. 


525. Add. Annotation :—Refd. Bottomley v. Ban- 
nister (1981), 101 L. J. K. B. 46. 


588. Add. Annotation :—Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 188. 


10 W. R. 78; 54 





588a. .|}—On a mtge. of a public 
house the goodwill is not included unless 
expressly mentioned.—te BENNETT, CLARKE 
v. WHITE, [1899] 1 Ch. 316; 68 L. J. Ch. 104 ; 
47 W. BR. 406. 


587. Add. Annotations :—Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246; Liggett (Liverpool) v. Barclays Bank 
(1927), 187 L. T. 443. 

590. Add. Annotation :—As to (2) Consd. Halifax 
yr a Society v. Keighley, [1931] 2 K. B. 

48. 








590a. 





J—Harirax Bvur~pinac SocieTy vw. 
KEIGHLEY, No. 1357a, post. 


623a. ——- ——— Covenant for payment of yearly 
premium & other costs & charges of insur- 
ance.|—Held: a mtge. for £1,500, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp.—HALsE v. PETERS 


Vol. XXXV.—Mortgage. Cases 505a—782a. 
(1831), 2 B. & Ad. 807; 1L. J. K. B.2; 109 
RB. R. 1342 


Annotations :—N.F. Doe da. Merceron v. B (1838), 8 Ad. 
& Hj. 620. Consd. Richards v. Macclesfield, Cocks v. 
Kdwards (1841),10 L. J. Ch. 329. Distd. Wroughton v. 


Turtle (1843), 1 Dow. & L. 473. Dbtd. Lawrance ». 
Boston (1851), 21 L. J. Ex. 49. Refd. Loyd v. Heathcote 
(1883), 3 Tyr. 309. 


625a. —-— Second mortgage—Covenant to pay 
sum secured by first mortgage—First mortgage 
duly stamped.|—-A second mtge. of freehold 
pruperty subject to an existing first mtge. 
contained a covenant by the borrower to 
pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured :—Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee.— 
MUTUAL PROPERTY INSURANCE Co., Lip. v. 
INLAND REVENUE Comps, (1926), 136 L. T. 
354, 


Part VI.—Rights and Liabilities of the Mortgagor. 


633. Add. Annotation :—Refd. Purnell v. Roche, 
11927] 2 Ch. 142. 


732a. Service of notice to quit-—-Whether Small 
Tenements Recovery Act, 1838 (c. 74), 
applicable.]—-A mtge. deed contained a clause 
by which the mtgor. attorned tenant from 
year to year to the mtgees. at a nominal 
rent. It was alsu provided that, if the 
mtgor. made default in payments under the 
deed, the mtyees. might give to the mtgor. 
seven days’ notice in writing to determine the 


PART IV. al a ae 3.— = purposcs. 
. (a). 


517 iv. —~— —.J—Domintion = 1988. 





duty was payable not on a limited sum, 


tenancy created by the deed. The mtvyor. 
defaulted & the mtgees. served on him a 
notice to quit. The mitgor. refused to give up 
possession :—Held: the term or interest of 
the mtgor. in the mortgaged property had 
been ‘‘ duly determined by a legal notice to 
quit or otherwise ’’ within sect. 1 of above 
Act, &, therefore, justices had power to issue 
a warrant to give possession. of the property 
to the mtgees.—DUDLEY & District BENEFIT 


BUILDING Society v. Gorpon, [1929] 2 

K. B. 105; 98 L. J. K. GB. 486; 141 L. T. 

The debentures were ex- 2 D. Ll. RR. 857; (1927) 1 W. W. ke. 

pressed to become payable on Jan. 11, 780; 38 B.C. R. 2875; varying, [1926] 
The mtgor, claimed that stamp 8 WwW. Kh. 


4D. L. R. 814; [1926] 3 W. 
500; 38 B.C. R. 36.—CAN. 


TrRusT Co. v. MUTUAL LIFE ASSURANCE 
Co., BRITISH CANADIAN SECURITIES Vv. 
MuTvaL Live ASSURANCE Co., [1917] 
3 WwW. W, Ki, 94].—CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 

620 fi. Security for future 
advances—Construction of Stamp Act, 
1891 (c. 39), ss. 15 (1), 88 (1) (2).J— 
O’SULLIVAN v. LOUGBNAN, (1927) 1. R. 
493.—IR. 
to secure debentures recited that tho 
C. Co. had determinod to issue a series 
of debentures for a sum not excecding 
£100,000, & the first of the conditions 
indorsed on each debenture stated : 
“This debenture is onc of a serics of 
debentures all in the like form for 
xecuring principal sums not excecding 
at any one time in tho aggregate 
£100,000." The trust deed also con- 
tained a capitalisation clause, the 
effect of which was that if any interest 
should be in arrear for a poriod of six 
montha, it should be added to the 
principal sum due under the debenture, 

treated as principal money for all 


J.8. 














but ag on an amount “ uncertain or 
without limit ’?:—WUeld: the amount 
which the trust deed was intended to 
sceure was a sum readily ascertainuble 
by arithmetical calculation, &, there- 
fore, was not ‘“ without any limit” 
within Sehed. I of pithy Dutiex Act, 
1882, & that duty should be paid in 
respect of £100,000. —- Cascanr 
BREWERY Co., Lrp. v. A COLLECTOR 
or STAMP Duties (1929), 23 Tas. L. RK. 
18.—AUS. 


PART VI. SECT. 3, SUB-SECT. 5, 


sa. No right to growing crops.)— 
JACKSON t. PENPOLD, [1931] 1D. GR. 
HOS: 6GHO, L. L. t40.--CAN, 


PART VI. SECT. 8, SUB-SECT. 7. 

665 iv. —— : -}—A mtgor. 
in possession is entitled to cut timber 
op the land & to give third persons 
a licence to do so, unless it is shown 
that the security is thereby impaired. 
The onus is on the party seeking to 
establish impairment to plead & offer 
proof of it.— RID v, GALBRAITH, [1027] 
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PART VI. SECT. 4, SUB-SECT. 2.—D. 


g i. ——— Position of mortgagor.|— 
Where a mtgee. leases the land to the 
mtgor., the latter does not take the 
lease in his character as mtgor., but 
in his individual capacity only, & as 
such he stands in the same position 
as @ stranger to the mtge.—Massny- 
Harris Co. v. MANLEY, [1927] 1 
D. Le. R. 464; [1927] 1 W. W. R35; 
21 Sask. L. R. 256.—CAN. 


PART VI. SECT. 4, SUB-SECT. 3, —A- 


h. Revad., [1924] 1 W. W. RR. 1233; 
18 Sask. L. ht. 269. 


sk. Effect of Landlord & Tenant Act 
RS. O., 1914 (e. 155), 8. 3.}—KENNEDY 
V. AGRICULTURAL DEVELOPMENT 
QO. L. R. 374.—CAN . 


sl. Effect of Land Titles Act, s. 117.]— 
MATTHuEWSON Brotners & MATHER v. 
GOOD, [1927] 3 D. L. R. 422; [1927] 1 Ww. 
W. R 728 , 21 Sask. L. R. 403,.—CAN. 


Cases 782a—1017a. ENGLISH AND Emprre Diagest SUPPLEMENT. 


5683; 93 J. P. 186; 45 T. L. R. 424; 27 
L. G. R. 448, D. O. 
737. Add. Annotation :—Apld. Dudley & District 
ae one Society v. Gordon, [1929] 
. B. 105. 


789. Add. Annotation :—Refd. Re Wait, [1927] 1 
Ch. 606. 


T72a. 
845. Add. Annotaiion :- Refd. The W. H. Randall, 


| —KING Vv. BIRD, No. 774, post. 


[1928] P. 41. 


846. Add. Annotations :—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 Ch. 225; Re Sunnyfield, 
[1932] 1 Ch. 79. 


Part Vil—Equity of Redemption. 


853. Add. Annotation :—<As to (2) Reftd. Re Wells, | 
Swinburne-Hanham v. Howard (1932), 48 
T. L. R. 617. 


866a. Whether mortgagee trustee of equity of 
redemption. |—-Re WELLS, SWINBURNE-HAN- 
HAM Vv, LIOWARD, No. 1017a, post. 


971a. Clause giving mortgagee interest in property 
on redemption. ]—Provisions in a mtge. deed 
conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the equity of redemption, 
& being so are void not only against the 
mtgor., but also against the purchaser of his 
interest, since they are inconsistent with the 
very nature & essence of a mtge.—-MENRRAN 
teas te MAKHNA (1930), 57 L. R. Ind. App. 
168, P. C. 


984. Add. Annotalion :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


1017a. Mortgage by company—-Dissolution of com- 
pany—Whether bona vacantia.]—In 1899 a 
limited .co. mortgaged to trustees of a will 
certain leasehold properties by way of absolute 
assignment subject to the equity of redemp- 


PART VI. SECT. 5, SUB-SECT. 6.—~ 
B. (a). 


incident to land-—Manure in heaps on 
land.J—Manure in heaps on land, not 


tion. In 1910 the co. went into liquidation, 
& in 1913, the trustees having called in the 
mtge., the co. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. ‘The value 
ot the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, & the Crown 
claimed the cquity of redemption as bona 
vacantia :—Held: (1) Cos. Act, 1929 (c. 23), 
s. 296, did not apply, as that section was not 
retrospective ; (2) after the disappearance of 
the legal entity which had had the right of 
redemption the Crown was entitled to the 
property as bona vacantia. 

(3) The equity of redemption, then, was 
a right of property which could be disposed 
of by the mtgor. In a general sense the 
mtgee. was not a trustee for the mtgor. ; 
their interests were antagonistic, though the 
mtgee. might be trustee in a limited sense— 
that was, in respect of surplus purchase- 


enplion in favour of mortgagee— 
Limited to life of partics.|—A covenant 


784 vii. ——— —-—.]—-Whicre a, lease 
made by a mtgor. is subsequent to the 
intge., tho mtgee. has not the right at 
common law to require the tepant to 
pay the rent to him & to sue for its 
recovery unless the relationship of the 
landlord & tenant has been created 
between them by mutual agreement ; 
& the mere fact of the tenant remaining 
in possession after notice from the 
mtgec. to pay the rent to him is not 
evidence of such an agreement. The 

rovision in Real Property Act, 
ie S. M., 1913, s. 114, that a mtgce. 
upon default by the migor. “ may 
enter into possesson of the mortgaged 
or cncumbered land by receiving the 
rents & profits thereof,’’ does not give 
the 1utgee. a right of action fur rent 
against a tenant holding under a lease 
ywade by the mtgor. after the mtge.—- 
AIKENIIEAD vv. SPIVAK, [1931] 2 
W. W. RR. 7281; 4 DL. RR. 7215 39 
Man. EL. R. 541.—CAN. 


PART VI. SECT. 7. 
ei, ——~ —-- Morlyage overdue — 
Right of possession in mortgagee. |--- 
Ejectment cannot be sustained by a 
mtgor. against @ stranger where the 
tatge. is overdue & unsatisfied, & the 
fee & right of possession being in the 
mtgece.— Dor d. MCBERNrE v, LUNDY 

(1844), 1 U. C. R. 186.—CAN., 


sl. Payment into court of amount due 
on mortgaye—A pplication for ordcr 
undcr Mortgages Act, R. S. O., 1914 
(c. 112)—Mocde of anplication.}—lIte 
APPLETON & Koas, [1927] 4 D. L. R. 
1125; 61 O. L. R. 338.—CAN. 


PART VII. SECT. 3, SUB-SECT., 8. 
sm. Under decree for sale—What is 


the produce thereof, does not pass to 
the purchaser of the equity of redemp- 
tion tunder a decree of salo, as an in- 
cident to the land; & if he uses it, it 
is a conversion, for which the mtgor. 
may recover in trover without 4 
demand.—TROMSON v. WALSH (1852), 
2 All. 369.—-CAN. 


PART VII. SECT. 4, SUB-SECT. 2.--A. 

968 iv. —_—— 
TOOHEY v. GUNTHER (1927), 28 
S. R. N.S. W. 229; 45 N. 5. W. WL.N. 
11.—AUS. 


PART VII. SECT. 4, SUB-SECT. 2.—- 
B. (c). 


sn. Agreement for fulure advances. }— 
Where a mtxye. is for a definite amount 
& also covers future advance but the 
amount outstanding & secured by the 
mtge. may be ascertained at any tine, 
& on payment thereof there is nothing 
to prevent the mtgor. from getting 
back the mortgaged property & enjoy- 
ing it just as he did before making the 
mtge., it cannot be said that the 
intge. constitutes a clog on the equity 
of redemption.—STEPHEN & STEPHEN 
v. TRANS-CANADA FINANCE CORPN. 
Lrp., |19381} 2 W. W. R.448; 4 DLR 
783.—CAN. 


PART VII. SECT. 4, SUB-SECT. 2.—F. 

q Permanent  iease.|— 
Permanent leases executed by the 
mtgor. in favour of the mtgee. subse- 
quent to the mtge. constitute a clog 
on the equity of redemption & are null 
& void.—PARSHARAM YESHWANTSHET 
v. LAXMIBAI (1928), I. L. R. 53 Bom. 
360.—IND. 


sp. Covenant creating right of pre- 
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i. emesis 


in a mtge. deed creating a right of 
pre-emption in favour of the intgee., 
the operation of which is not meant 
to extend beyond the lifetime of the 
partics, is neither a clog on the equity 
of redeinption nor obnoxious to the 
rule against perpetuities—-MATURA 
SUBBA RAO v. SURENDRANATH SAU 
(1928), I. L. R. 8 Pat, 243.—IND. 


PART VII. SECT. 5. 


1013 i. Amount appearing in Aa 
clause—llow far conclusive.J—A bill 
alleged that a mtge. was executed by 
W. to deft. in consideration of $450; 
that deft. advanced only $150 thereon, 
& W. being entitled to receive the 
bulance assigned such right & con- 
veyed his camty of redemption to 
ltf.; that deft. refused to pay the 
alauce & claimed to hold tho mtge. 
as security for $450. The prayer was 
for specific performance or, in the 
alternative, a declaration of the above 
facts, & for weneral relief :—Held: 
upon the facts alleged in the bill, 
namely, that the mtge. was being held. 
for more than had been advanced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pltf. 
would be entitled to a declaration to 
that cffect, & appropriate relief.—- 
CALVERT v. BURNHAM (1881), 6 A. R 
620.— CAN. 

a i. —— ———. } FREDERIKSEN 
v WESTERN CAN. Inv. Co. (Sask.), 
1927) 1 D. L. R. 804.—CAN. 


‘PART VII. SECT. 6, SUB-SECT. 1. 

sq. Statute for Sale of Kaquitiea of 
Redemption—When applicable, }---Frvz.- 
ouEoN vw. DuaGan (1865), 11 Gr. 188. 





moneys after his own claims had been satis- 
fied (LoRD HaNwortTu, M.R.).—Re WELLS, 
SWINBURNE-HANHAM v. HOWARD (1932), 101 
L. J. Ch. 346; 48 T. L. R. 617, C. A. 

1024. Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1025. Add. Annotation :—Refd. Ideal Films v. 
Richards, {1927] 1 K. B. 374. 

1049. For the existing catchwords read ‘* —— 

1085. Add. Annotation :-—Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

1091a. Claim for repayment of excess received 
by mortgagee over amount due under mort- 
gage.]-Where shares in a co. were mortgaged 
to secure a loan with interest, & the value of 
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1092. Add. Annotation :—Refd. 


Cases 1017a—1357a. 


the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
oft the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. :— 
Held: an order for payment of the excess 
claimed against the mtgee. could, by R.S. C., 
Ord. 55, r. 54, be obtained upon orginating 
summons.—WELD v. PETRE, [1929] 1 Ch. 33 ; 
97 L. J. Ch. 399; 139 L. T. 596; 44 T. L. R. 
739 ; 72 Sol. Jo. 569, OC. A. 


Ruislip-North- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. 


Part VIII—Assignment and Devolution of Mortgage. 


1177. Add. Annotation :-—Refd. Bonham v. May- 
cock (1928), 138 I.. T. 736, 


1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises-—Effect of—Right of 
purchaser to hold mortgage as first charge on 
estate.|—Simeson v. O’Suntrvan (1840), 7 
Cl. & Fin. 550; West, 332; 7 E. R. 1179. 


13242. -]—-The legal estate in property 
vested in a testator by wav of mtge. does 
not pass under the description of ‘' securities 
for money,” or ‘‘ money invested on any 
security.”’-—Re Gorrerr’s Trust, Exp. 
Prick (1850), 19 L. J. Ch. 173; 14 Jur. 53. 








1326a. 


-.]—Testator, who was a mtgee., 
devising all the rest & residue of his freehold, 
leasehold, & copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. & debts to a legatee, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will :— 
Held: not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee.—SILVESTER v. JARMAN (1822), 10 
Price, 78; 147 kK. R. 248, Ex. Ch. 


Annotations :—Refd. Galliers v. Moss (1829), 9 B. & C. 267; 
Doe d. Guest v. Bennett (1851), 6 Kxch. 892; Re Ficld’s 
Mortgage (1851), 15 Jur. 1004. 


Part IX.--Rights and Liabilities of the Mortgagee. 


1352. To the existing paragraph, after the last 
words “‘ toll gates,’”’ add as follows :— 
; (3) he was entitled to have a receiver 
appointed. 

1857. Add. Annotation ;-—Folld. Walifax Building 
Society v. Keighley, {1931} 2 K. LB. 248. 
1357a. Effect of Law of Property Act, 1925 (c. 20), 

s. 108—-On Conveyancing Act, 1881 (c. 41), 


s. 23.]—-A mtge. deed made in 1919 provided 
that the mtgees. might insure the premises 
against fire, & that the mtgors. should pay 
the premiums to them. Before 1925 the 
mtgees. effected insurances of the premises 
under the deed. Before that year the 
mtgors. also effected with other insurers an 
insurance of the premises apart from statute 
or the deed in their own names. In 1930, 


PART VII. SECT. 6, SUB-SECT. 2. 


oi, —--——- Assignee not barred by 
‘twenty years’ possession of axsignor 
claiming under morigagor.)-—-COLLINS 
v. eae (1866), 6 N.S. BR. (2 Old.) 252. 


PART VII. SECT. 8, SUB-SECT. 4. —B. 


sr. By motion for judgment—Pro- 
ceedings by action—Limitation of cosis 
recoverable. |—-MALKOWICH v. GENIK, 
[1928] 3 W. W. KH. 65.—CAN, 


PART VIII. SECT. 1, SUB-SECT. 1. 


b i, ——- Mortgage paid off by mort- 
gagor.|-—Sect. 99 of Land Titles Act, 
which provides that a mtgee. on 
receiving payment of a mtge. which 
the mtgor. is entitled to pay off is 
bound to transfer the mtge. to o third 
party if the intgor. so directs, does not 

ave the eftect of continuing the life 
of a mtge. so transferred if it has been 
paid off in full by the mtgor. himself. 
In such a case there is nothing to 
assign or transfer.—DEVENISH & DE- 
VENISH v. CONNACHER (Alta.), [1929] 
oan L. R. 1004; 8 W, W. RR. 355.— 


sa. HMaeecutor—Neressity for proof of 
probale.j-—An assignment of a mtge. 
by an ecxor. is not admissible in evi- 
dence without proof of the probate.— 
DoF v. HANSON (1857), 8 N. B. R. 
(3 All.) 427.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


b i, -——.]—Sinco by virtue of the 
eovenant iinplied by sect. 54 of Land 
Titles Act, R.S. A., 1922 (ce. 133), there 
is a direct personal liability of the 
transferee of mortgaged land to the 
mtgee., the original mtgor. becomes a 
surety for the transferee to the mtgee. 
&, therefore, is entitled to pay off the 
mige. moncy as soon as there is dcfault, 
without waiting till he is sued or 
pressed for payment, & on paying it 
off is entitled, under sect. 99 of the 
Act & under sect. 5 of Mercantile Law 
Amoendinent Act (Imp.) (19 & 20 Vict. 
c. 97), to require tho mtgee. to transfer 
the mtgo. to a third party as a valid 
security. DrvEntsH tv. CONNACHER, 
11930} 2 W. W. R. 254; 3 D. L. R. 
977; 24 Alta. L. NR. 5353 revsg., [1930] 
ae L. R. 973; 1 W. Ww. R. 958.—- 
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PART VIII. SECT. 1, SUB-SECT. 8. 

1172 vi. ——- ——-.]—The covenant 
which is implied by Keal Property Act, 
R.S. M., 1913, s. 97, on the part of the 
transferee of mortgaged land with the 
transferor is one which can be re- 
butted by evidence of circumstances 
which make it ineguitable that it 
should beenforced. Tho sect., therefore, 
leaves the law for all practical purposes 
the same as it was before the section 
was enacted.~-—SoOkKOLOV v. KACHMARK, 
{1929} 2 D. L. R. 305 ; 1 W. Ww. Rh. 
353; 38 Man. L. It. 99.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 4.—F. 
J. léevsd., 19 Ge. 59. 


PART VIII. SECT. 1, SUB-SECT. 15. 

sb. Effect of transfer on lease by 
mortyagee in | gaeatrbaclig }—Semble: an 
assignment of a mtge. is not by itself 
effective to transfer a lease given by 
the intgee. in possession.—KONKIN 
vy. CANADIAN BANK OF COMMERCE 
(Sask.), [1927] 3 W. W. KR. 123.—CAN, 


PART VIII. SECT. 8, SUB-SECT. 1. 
b i. ——-.}—-GARRETT v. SAUNDERS 
(1876), 23 Gr. 566.—CAN. 


while the deed & insurances were all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. & 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors. for payment 
over of the money paid to the latter by their 
insurers :—Held: pltfs. were not entitled to 
succeed in the action, either (1) under Con- 
veyancing Act, 1881 (c. 41), 8. 23 (4), inas- 
much as that sub-sect. had been repealed by 
Law of Property Act, 1925 (c, 20), s. 207), 
subject to a proviso that the repeal should 
not affect any right acquired before the 
latter Act, & no right to the money which 
pitis. claimed had accrued to them before 
that Act; or (2) under Law of Property 
Act, 1925 (c. 20), s. 108 (4), inasmuch as the 
insurance effected by defts. was not an 
insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts. were 
liable under the mortgage deed; or (3) on 
the footing that defts. were trustees of the 
money for pltfs. or otherwise liable to them 
therefor. 

Conveyancing Act, 1881 (c. 41), 8. 23 (4), 
in so far as it may remain unrepealed by 
Law of Property Act, 1925 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (3) of that sect. to money received 
on an insurance effected under the mtge. 


1502. Add. 


Cases 1857a—1989. ENG@LIsH AND Empire Digest SuPPLEMENT. 


deed or under the Act; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
& the mtgee. are one or other or both 
interested.—HALIFAX BUILDING SOCIETY v. 
KEIGHLEY, [1931] 2 K. B. 248; 100 L. J. 
K. B. 390; 146 L. T. 142. 


1861. Add. Annotation :—Folld. fe Smith’s Mort- 


gage, Harrison v. idwards, [1981] 2 Ch. 168. 


1362a. ———.]—Trespass will not lie against the 


occupier of land at the suit of the mtgee., 
who has never been in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict; & therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use & occupation.—TURNER v. 
CAMERON’S OOALBROOK STEAM CoaL Co. 
(1850), 6 Exch. 982; 20 L. J. Ex. 71; 16 
L. T. O. S. 285; 155 EB. R. 407. 


1408a. Right to possession as against subsequent 


lessee. |-—-SPENCER v. MASON (1931), 75 Sol. 
Jo. 295. 


1445. Add. Annotation :—Refd. Lazard Bros. & 


Co. v. Banque Industrielle de Moscou, Lazard 
Bros. & Co. v. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 


Annotation :—Consd. Clayton v. 
Clayton, [1930] 2 Ch. 12. 
1506. Add. Annolation :—Consd. Clayton v. 


Clayton, [1930] 2 Ch, 12. 


Part XII—Priority of Mortgagees. 


1989. Add. Annotations :—Refd. Re Murphy’s 


Estate, Morton v. Marchanton (1930), 74 


ie Jo. 321; Parker v, Judkin, [1931] 1 Ch. 
475, 


PART IX. SECT. 1, SUB-SECT, 2.—D. 


a. Varied., [1927] 2 D. L. R. 857; 
(1927]1 W. W. R. 780; 38 B.C. R. 287, 


PART IX. SECT. 1, SUB-SECT. 2.—E. 


aoc. Seizure & sale of mortgaged goods.) 
—A mitgec. may maintain an action 
against a person seizing & selling 
the property mtged., the right of 
possession of the goods at the time 
of such sale being rightfully in the 
mitgor., & tho reversionary estate in 
pitf. as mtgee.—McLEop v. MERCER 
(1856), 6 C. PP, 197.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


sd. Whether possession by lessee of 
mortgagor-—-Under lease made after 
mortgage.}—Re SHANTZ & HALLMAN, 
{1927} 3 Db. L. R. 658; 60 0. L. ht. 
543; affd. sub num. MODERN REALTY 
Co. »v. SHantTz, [1923] 2 D. L. ht. 705; 
{1928} s. C. R. 213.—CAN. 


PART IX, SECT. 2, SUB-SECT. 2.—A. 


oi. Against lessee—Under Land 
Acts.J—~—MUNGALL v. MANN, Fer 7. 
MANN (1928), 22 Q. J. P, R. 66.—AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 


se. No liability to y tazxes.}—A 
mtgee. who has never been in posses- 
sion of the land or in receipt of any 
income therefrom is not, in the absence 
of an agreement therefor, under any 
obligation to the mtgor. to pay the 
taxes; & the fact that he has paid 
part of them does not bind him to pay 





thein all.— Barium v. Noakes, [19371] 
2W.W.R. 745 5 1). LR 1s affa., 
11931} 1 W. W. 1K. 2133 25 S. be. de. 
253.—CAN. 


PART IX. SECT. 7, SUB-SECT. 1.—A. 

sf. Validity of lease—Non-compliance 
utth Land Titles Act, R. S. S., 1920 
(c. 67), 8. 108).-—Massey-Harnis Co. 
v MANLEY, [1927] 1 D. L. R. 464; 
[1927] 1 W. W. 1. 353 21 Sask. L. R. 
256.—CAN. 


PART [X. SECT. 14. 
sh, Right to indemnity ~—- Mortyaye 
of shares.|— MASTERS v. MCLELLAN 
ee (1825-97), N. B. Dig. 316.--- 


PART X. SECT. 2, SUB-SECT. 2. 


1603 i. One mortgage by sole mort- 
gagor-—Other jointly with nartner.}— 
J. & T., who were partners, made a 
mtge. to pltf. upon partnership land, 
parcel B., & J. ulone, at a later date, 
made @ intge. to pltf., upon a different 
parcel of land, A. J. became bkpt., & 
deft. was the authorised trustee of bis 
estate. T.. afterwards conveyed his 
undivided half interest in parcel B. to 
deft. as authorised trustee of the estate 
of J.:—Held; pltf. was not entitled 
to consoldation, & either mtge. might 
be redeemed without redeeming the 
other.—W ATKINS v. ADAMSON, [1929] 
hee L. R. 672; 63 O. L. R. 315.— 


PART XII. SECT. 1, SUB-SECT. 2.~ A. 


1838 iv. —~—-.]—A person who pays 
off a@ first mtge. on property & accepts 
a new intge. on the property & a dis- 
charge of the old first mftge, is entitled 
to rank as first mtgee. upon the 
property, although there is a mate. 
subsequent to the original mtge. but 
prior to his mtge. registered upon the 
property.- GORDON @ SNELGROVE, 
Cae O, 1 253 ; 2 DD. L. Ke 300, pan 
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PART XII. SECT. 1, SUB-SECT. 3.—A. 


1903 iv. ~——,}—By a memo- 
randum of agreement, made ln 1915, 
between C. & his aunt, M., C. agreed to 
sive M. “ during her life the exclusive 
use of the drawing-room & bedroom 
over samc, with fuel & suitable support 
& mainienance,” jn wo certain dwelling: 
house, “ freo of charge, the considera- 
tion for same being natural love & 
atfection & serviecs rendered ” hy M. 
to C.; & C. thereby agreed with M. 
“to execute a deed whenever cabled 
npon to carry out & give etfect to the 
foregoing contract.” No decd was 
ever executed pursuant to the said 
agreement. he agreement was not, 
registered in the Registry of Deeds. 
M. went into exclusive occupation of 
the two rooms, & so continued, & was 
supplied with fuel & maintenance. 
The rest. of the house was in the occupa- 
tion of C., who held the premises under 
& fee-farm grant. In 19821 CGC. de- 
posited the title deeds of the premises 
with a bank by way of eguitable mtge. 
to secure the paymont of present. & 
fature advances. In 1927, C. being 
indebted to the bank for a large sum, 
the bank issued a summary summons 
to enforce the mtge. against C. M. 
claimed to be entitled under the agree- 
ment to an equitable life interest in the 
two rooms, & also to a charge on the 
whole of the premises in ber favour for 
fuel & sultable support & maintenance 
during ber life, & that the bank’s 
equitable mtge. was puisne to her life 
Interest & charge. She stated in an 
affidavit that on the faith of the agree- 
ment, & on the security of the rights 
thereby conferred on her, she had 
from time to time made advances to 
C. of sums amounting to £252. The 





2018. Add. Annotation :—Consd. 


Clayton, [1930] 2 Ch. 12. 


20192. 
Lrp. v. 





tea & CouNnTY BANE, 
ONK (1929), 73 Sol. Jo. 465. 


2086. Add. Annotation :—Generally, Refd. Blay 
v. Pollard & Morris, [1930] 1 K. B. 628. 


2088. Add. Annotation :—Consd. Republica de 
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Guatemala v. Nunez, [1927] 1 K. B. 669. 


2044, Add. Annotation :--Apld. 
County Bank v. Monk (1929), 73 Sol. Jo. 465. 

2136. Add. Annotation :—Refd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

2178. Add. Annotation :—Refd. Re King’s Settle- 
ment, King v. King, [1931] 2 Ch. 294. 


Clayton 


Uv. 


Cases 2013-—2312a. 


Manchester & 


Part XIIl—Remedies of Mortgagee. 


2258. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


2291a. Part of mortgage debt due.]—There is 
nothing in Law of Property Act, 1925 (c. 20), 
s. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge. debt has become due, & whcre a mtve. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
CARDIFF KURAL 
District Councin, [1932] 1 K. B. 241; 100 
L. J. K. B. 626; 145 L. T. 575; 95 J. P. 
173; 47 T. 1. R. 5682; 29 1. G. R. 507, 


2291b. Debt payable in instalments.}—Paynr v. 


becomes due.—PAYNE v. 


manager of the bank stated In an 
affidavit that at the date of the deposit 
the bank had no knowledge of any 
claim by M. against the premises :-- 
Feld: M. was entitled to an equitable 
life estate in the two rooms, which 
interest waa not subject to the bank’s 
equitable mtgo. M. was not ontitled 
to a charge upon the premises for fuel 
& support & maintcnance.—-NATIONAL 
pa v. KEEGAN, [1931] L. Ik. 3844.— 


_m i. Charge on land—W hether priority 
given over registered assigninent——Deal- 
ing only with estale which assignor 
then had.}—CaNADIAN PorT HuURON 
Co. v. BURNETY (1907), 17 Man. L. I. 
55.—CAN, 


PART XII. SECT. 1, SUB-SECT. 4.—C. 

f (p. 458) i, ———.]}--THOMSON 2). 
HARRISON, [1927] 3 D. L. R. 526; 60 
O. L. It. 484.—CAN. 

f (p. 458) if. -—--.]- CARROLL vv, 
Rourrs (1900), 2 N. B. Ky. Rep. 159; 
21 C. L. T. 96.—CAN. 

0 (p. 458) i. ete ee ea, eee OT 
SCHATZ v. STEINHAUER, [1930] 2 
1). L. R. 998.—CAN,. 

oO (p. 458) ii. --— What amounts to 
caveating intercat.)-—By an agreement, 
one C., the owner of certain land, agreed 
to “ allow ”’ resp. an eqnal third share 
of the “ net. profits ’ which C. might 
make on the resale of this land. The 
land was sold at @ considerable profit. 
On the completion of the purchase, a 
mtge. was £ von by the purchasers to 
applt. for £1,800, which purported to 
be a loan by applt., but, In fact, part 
of this amount was the balance of the 

urchase-moncy which applt. was to 

old in trust for C., subject. to a charge 
for money advanced. Resp. entered 
& caveat nst dealings with the 
mige. :—Held: applt. had, at most, 
a claim against C. under his contract 
to an account, & for payment of any 
moneys found due thereon, &, accord- 
ingly, had no caveating intorest.— 
SHEPHERD v. Houston, [1927] S. A. 
S. I. 144.—AvUsS., 

sx. Effect of omission from memorial 
of addition of witnesa.)—Held : under 
9 Vict. co. 34, registry in accordance 
with the Act was imperative ; & a deed 
registered upon a memoria] in which 
the addition of the witness to the deed 
was omitted was, therefore, fraudu- 
lent & void aa against a subsequent 


CARDIFF 


121; 


85. 


mitgee.— ROBSON v. WADDELL (1865), 
24 U. C. KR. 574.—CAN. 

sy. Postponement of morigaye— Power 
of registrar to register.}—Re WINDOVER 
& GREAT WEST LIFE ASSURANCE Co. 
(Alta.), [1927) 3 D. L. I. 829; [1927] 
2. W. W. RR. 414.—CAN. 

sz. Right to registration-—Duplicale 
certificate in hands of mortyayor.j— 
tee Totn & Caspr J.J. TURESHING 
MAcHtIng Co. (1910), 14 W. L. R. 704 ; 
3 Sask. I... R. 270.:--CAN. 


PART XII. SECT. 13, SUB-SECT. 1.— 
Ay (a). 

1995 iii, ——- ——- ——.]—KIkK 
vw HARVEY (1913), 26 W. L. R. 747; 
5 W. W. 1.980; 15 D. L. R. 488 ; 18 
B.C. R. 645.—CAN. 

1995 iv. ——— --——- --— ~-,]---COLPITTS 
v. CeeeRwoun (Alta.), [1927] 3 D. L. R. 


PART XII. saa 13, SUB-SECT. 3.— 

2170 i. Morlyagee parling with deeds 
to mortgagur— Failure to return— Laches 
of mortgagee.}\—G., a customer, de- 
posited the title deeds of Immovable 
property with deft. bank to secure on 
overdraft. Subsequently G. obtained 
possession of the title deeds on a mis- 
representation to deft. bank that he 
wanted them for inspection by an 
intending purchaser, & depusited the 
deeds with plitf. bank to secure a loan ; 
—Held: by the conduct of deft. bank 
pltf. bank had priority of charge over 
the mortgaged  property.—LLoYps 
BANK v. GUZDAR & Co. (1929), 1. L. Tt. 
56 Calc. 868.—IND. 


PART XII. SECT. 13, SUB-SECT. 4. 


sa. Priority of morigage over lien of 
lender—Of advance in reduction of 
mortgage.}—Held : the lendor could not 
claim priority for his advance.— 
IMPERIAL LOAN & INVESTMENT Co. v. 
O’SULLIVAN (1878), 8 P. R. 162.—CAN, 

sb. Of advance in payment of 
purchase money.|-—Held: the lender 
could not claim priority in respect of 
his lien for unpaid purchase money.— 
Naren v. DOWSER (1881), 28 Gr. 478. 


rape Prior Ube ndnc pine Pes tery 
GEHNA (1927), I. L. R. 9 Lah. 88. — 
IND. 
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RURAL 
2291a, ante. 


2299a. Personal representative of transferee of 
mortgagee.|—-SaLOWwAY 
(1855), 7 De G. M. & G. 594; 25 L. J. Ch. 
1 Jur. N. 8S. 11904; 
E. RR. 282, L. JJ. 
Annotations :-—Consd. Ashton v. Wood (1857), 30 L. T. 0.8. 
Refd. Re Kkumney & Smith, [1897] 2 Ch. 351. 
2312a. -—-——.]—Property comprised in a mtge. was 
sold by the mtgee. by public auction, & at 
the sale the mtgee.’s solr. became the pur- 
chaser :—Held: the purchase by the solr. 
was invalid, & must be set aside. —LAWRANCE 


District CouNCcIL, No. 


v. STRAWBRIDGE 


4 W. R. 34; 44 


PART XIII. SECT. 1, SUB-SECT. 1. 


2190 i. Application of rule—Fore- 

closure—Proceedings on bond.)-— Re 
CHANDLER’S ESTATE (1883), 17 N.S. R. 
(5 R. & G.) 78.—CAN. 
KE Action on covenant-—Entry 
into possession.}—GREAT WEST LIFE 
ASSURANCE Co. v. POLLOCK (Alta.), 
(i929) 2 D. L. R. 468; 1 W. W. R. 
742.—-CAN. 


» i. 
sd. Length of.|\—Held : (1) in enacting 
Property Law Amendment Act, 1927, 
the Legislature must be presumed to 
have intcnded the repeal of Mortgages 
Final Extension Act, 1924, s. 70; 
(2) until the mtgor. took some active 
step towards availing himself of the 
protection granted him he acqt 
no right which survived the ropeal of 
the protecting Act, & the mtgec. was, 
therefore, entitled to exercise his 
power of sale without giving three 
months’ notice of his intention to doso. 
~—-MATHIESON v. HALL, [1929] N. Z. 
L. R. 333.—N.Z. 


PART XIII. SECT. 2, SUB-SECT. 1.—D. 


se. Sale of two properties subject to 
mortgages—Sale by mortgagee of one 
property on default by purchaser— 
Rights of purchaser of other property 
against mortgagor & defaulting er 
chaser,J-—~NORRIS v. MBaDOWS (1882), 
7 A. R. 237.—CAN. 


PART XIII, anda SUB-SECT. 3.— 


sf. Sale under Land Titles Act— 
Jurisdiction to stay proceedings.)— 
Re LAND TITLES AcT, Re FIgLDING & 
NORTH OF ScOTLAND MTGE. Co. 
[1927] 3 D. L. R. 690; 1927) 3 
a W. R. 423; 22 Alta. L. R. 575.— 





PART XIII. SECT. 2, SUB-SECT. 5.—-A. 


k i. Order permitting purchase at price 
fired by court—With leave to recover 


defici ——-Whether foreclosure.|—~ SB: 
curity Trost Co., Lrp. v. SavrRe & 
Gitroy, [1920] 3 W. W. R. 469.— 
CAN. 

k il. —.}—CANADA LIFE 


INSURANCE Co. v. MCHaRDY, [1922] 
PR W. R. 855; 69 D. L. R. 712.— 


Cases 2312a—2631. 


v. GALSWORTHY (1857), 30 L. T. O. 8. 112; 


3 Jur. N. S. 1049. 


Annotation :—Refd. Nutt v. Easton (1899), 80 L. T. 353. 
2333. Add. Annotation :—Refd. Payne v. Cardiff 
R. D. C., [19382] 1 K. B. 241. 


2504. Add. Annotution :—Retd. 


Ch. 606. 


PART XIII. SECT. 2, SUB-SECT. 5.—D. 


80. Servant of agee.J—Under a 
power of sale enabling a bank as 
mtgee. to sell certain land by private 
sale or public tender, it sold the land 
by hoe sale to a servant in its 
employ for the amount owing to the 
bank on the mtge. for pane & 
interest, after unsuccessfully attempt- 
ing to sell by tender or otherwise. 
The sale to the servant was made in 

ood faith & not at an undervalue. 

t was the servant’s duty to help 
generally in the administration of the 
bank’s business in the district where 
the land was situate, but he had no 
power to sell land, & all he could do 
was to submit offers to the head office 
of the bank, which had a separate 
sales department. Tho servant was 
the person who would have received 
tenders if any had becn made, but he 
would have transmitted them to the 
head office with such advice as he 
thought fit. In fact, no tender & 
no offer had been received, & tho 
servant had taken no active step in 
relation to the exercise of the bank’s 
power of sale :—Held: the sale to the 
servant was not wrongful.—SEWELL v. 
AGRICULTURAL BANK OF WESTERN 
Pas (1931), 44 C. L. R. 104.— 


PART XIII. SECT. 2, SUB-SECT. 6. —A. 


2331 i. Position of mortgagee— Whether 
a trustee J\—A mtgee., fn exercising his 
power of sale, murt exercise it in good 
faith. He has a right to look after 
himself first, but be is not at liberty 
to look after his own interests alone. 
He must not wilfully & recklessly 
dca] with the property in such a manner 
that the interests of the mtgor. are 
sacrificed. Therefore, he is bound to 
take reasonable precautions in exerris- 
ing the pqwer of sale to see that the 
advertisements of {he sale are adequate, 
& that the property is not sold at such 
a manifest undervalue as in itself to 
indicate disregard of the mtgor.’s in- 
terest.—HARTLEY v. HumMPRais, [1928] 
OR Q. 83; affd., 2 A. lL. J. 106.— 


PART XIII. SECT. 2, SUB-SECT. 8.— A. 


sg. Sale under second mortgage.}— 
FLEMING v. MCDOUGALL (1880), 8 
P. R. 200.—CAN, 

sh. Right of purchaser of part of 
mortgaged property to marshal— Against 
purchaser of other pent subject to entire 
mortgage debl.}—KAMTA SINGTI v. 
CHATURBHUJ Sinon (1929), I. L. R. 
8 Pat. §85,— IND. 


sj. Whether fee passes.}—Where 
mtgees, in fee in possession executed 
a deed purporting to “ convey, aasign, 
release & quit claim’’ to the grantees, 
“‘ their heirs & assigns for ever,’’ all & 
singular the mortgaged land, habendum 
“ar & for all the estate & interest ” 
of the grantors “in & to the same " :— 
Held: eufficient to pass the fee to the 
grantees.— BRIGHT ”, McMURRAY 
(1882), 1 O. R. 172.—CAN. 


PART XIII. Er a SUB-SECT. 8.— 
. (ad. 
q. Reved., 7 A. K. 10. 


PART XIII. SECT. 2, SUB-SECT. 9. 


sk. Sale under serond mortgage— 
Purchaser’s right to possession—Lease 


Ideal Films v. 
Richards, [1927] 1 K. B. 374. 


2535. Add. Annotation :—Refd. Re Wait, [1927] 1 


2578a. 
L. Jo. 


ENGLISH AND Emprre Diarst SupPPLEMENT. 


et v. CrovucH (1927), 68 

2605. Add. Annotation :—-As to (1) Apld. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 


2631. Add. Annotations :—Refd. Houghton _ v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank (1927), 


137 L. T. 443. 


from ee mortgagee to mortgagor.)— 
Land having been sold under a power 
of sale in a second mtge. :—Held;: the 
mtgor. waa estopped from setting up 
a lease from the first mtgee. as againat 
a claim for possession by a transferee 
from the purcbaser, even thongh at 
the time of securing the lease the equity 
of redemption was no longer in the 
mtgor.—SEWELL v. HNaTIW & HNATIW 
(Man.), [1927] 3 W. W. R. 577; revad., 
11928] 1 D.L. R.570; (1928) 1 W. WLR. 
274: 37 Man. L. Rt. 247.—CAN, 


sl. Right of second mortgagee of part 
of mortgaged propcrty—-Where other 
portion already sold by mortgagor—To 
compel firat morlgagee to proceed against 
that portion—dé& have purchaser joined 
as party.J—THANMUL SOWUCAR _ 4. 
NatTTu AMADOSS REDDIAR (1927), 
I. L. R. 51 Mad. 648.—IND. 


PART XIII. eEOT A: SUB-SECT. 10. 


sm. No liability for wages of persons 
working mort gaged lands. |-—Mac- 
PHERSON v. LONDON LOAN ASSRETs, 
Lrp., {19381} 2D. LL. R. 6380; O. lh. 
109; 12 C. B. BR. 302.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 10.— 
sa. gli ‘lhl — Contribution. ] — 
Boucner v. SMITH (1862), 9 Gr. 347.— 


PART XII. ancl A SUB-SECT. 1.— 


2565 i. Receiver apnointed.|— BRANT- 
FORD CoRPN. tv. GRAND RIVER NAVIGA- 
TION Co. (1860), 8 Gr. 246.—CAN. 


PART XIII. SECT. a. ‘acaieonne. 1.—-- 
. (a). 

2589 i. Interlocutory oC ialatgas a an 
KARTERN TRUST Co. vu. NoVA SCOTIA 
STEEL & CoaL Co., [1927] 1 DL. tl. 
421; 59 N.S. Rh. 123.—CAN, 


PART XIII. SECT. 5, SUB-SECT. 2. 

d i. —— Mortgage for purchase- 
money.}|—TULLY v. BRADBURY (1861), 
8 Gr. 561.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 3.—A. 

2647 i. General rule—<Assiqnee not 
lable.|—-PoWwER ». NovA Scotia TRust 
Co., [1928] 4 D. L. R. 570.---CAN, 

1i, —— -}—-The tmplied cove- 
nant under Land Titles Act, R. S. A., 
1922 (c. 133), 8. 54, does not arise in 
the care of the transfer of only part of 
the mortgaged land.—J’e MACDONALD, 
{19245} 2 D. L. - 748; [1925] 1 
aes R. 10381; 21 Alta. L. R. 66.— 





PART XIII. SECT. 5, SUB-SECT. 4. 


sm. Effect of consent to variation oj 
principal srm.j-——MORTLEMAN ¥v. PUB- 
ae (1927) N. Z L. R. 642.— 

sn. Mortgage for purchase-money— 
Vendor uacceenting from — purchaser 
transfer of other land subject to inceuwm- 
brances— Right of vendor to add amount 
of ineumbrances to claim under mort- 
qaye.J-—-MAULSON v. Moore (1860), 8 
Gr .448,.—CAN. 


80. Mortgage to managing director of 
company assigned to company—Right 
of mortgagor to set off against amount 
due—claim against managing director 
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for services rendered.|—NORTHARD & 
LOWE Co. ». DuRNo, (1927) 2 D. L. R. 
892 ; 59 N, 8. R. 310.—CAN. 


PART XIII. sale Bs SUB-SECT.—5. 
. (a). 


2664 v. ——.])—McCualie v. BARBER 
(1898), 29 S. C. RR. 126.—CAN. 

2664 vi. .1—Where after a final 
order of foreclosure the mtgee, sues the 
mtgor. on his covenant, the mtgec. 
must be in the position, if redemption 
is sought, to restore the mortgaged 
property intact.—COLONIAL INVEST- 
MENT & LOAN Co. v, MARTIN (Man.), 
[1927] 3 D L. R. 360; [1927] 2 
W. WwW. R, 94; affd., {1928; 3 Db. L. R. 
781; [1928}5.C It. 440—CAN. 

2664 vii. -J—Pltf., mtgee., being 
the transferee of the title under a tax- 
sale, was held entitled to recover in 
an action upon the covenant in the 
nitge. deed, notwithstanding he had 
put it out of his power to transfer the 
land to defts. in case they paid the 
mtge. moneys.—SERVAIS vw. SHEAR, 
1929] 2 DL. kh. 638; 6830. L. RR. 
$81: revsag., {1928} 1D. L. R. 5493 «61 
O. L. kh. 490.—CAN. 


sd. Deterioration of property ---Nou 
defence to action on covenant, |— 
SASKATCHEWAN FARM LOAN BOARD v, 
MorgaAN, [1992|2 W. W. I. 676.- CAN. 


PART XIII. SECT. 5, SUB-SECT. 5.—C. 


ti Right of mortgagor to repay 
debt & redcem.j}—-Keven = after fore- 
elosure under Land Titles Act, tho 
migee. may suc upen the covenant for 
the payment of the mtgec. moneys, 
though, if he dves, the itgor., on pay- 
ment of the debt is entitled to redeem 
his property.—DoveLas ow. THe 
MUTUAL Lirtt ASSURANCE Co., [1918] 3 
W.W. RR. 529: sub nom. Murua LIFE 
v. DotuLan, 44 D. L. RR. 315.—CAN, 











PART XIII. SECT. 5, SUB-SECT. 5.—E. 


m i. —— ’o purchaser froin mort- 
nuygor.j—In an action by a mtgee. 
aguinst a mtgor. on his covenant to 

ay, the mtgor. pleaded that he had 
been released by an extension of time 
given without his consent to a pur- 
chuxer of the land from him :—Held: 
judgment must be given for pltf.— 
ALLOWAY & CHAMPION, LYrb.  v, 
STEPHENSON, [1927] 3 D. L. R. 220; 
(19271 2 W. W. R. 337; 36 Man. L, R. 
636.—CAN. 


s0. Mortgage containing receipt clause 
but no covenant for repayment.J—A 
mtge., which contains an acknuwledg- 
ment of reccipt of the money, bnt no 
covenant for repayment, does not of 
itself afford conclusive evidence of a 
debt, 80 that the mtgee., or his assigna, 
can maintain an action for its recovery. 
—~LONDON LOAN Co, v. SMy TH (1882), 
32 C. P. 530.—CAN. 


sp. Moncy advanced for illegal pur- 
pose.J—WILKINSON v. Harwoon & 
CoormR, [1931] S. C. R. 141; [1931] 
21D. 1. R. 479.—CAN. 

sq. Pariation of  morlgage—RBy 
assignee of mortgagor —-Aforfgagor con- 
senting provided Uiahility not inercased. | 
—PuBLiO TRUSTEE v. MORTLEMAN, 
(1928) N. Z L. R. 337.—-N.Z,. 


PART XIII. SECT. 6. - 
2687 i. Varied, 39 U. C. R. 280. 


2688. Add. Annotation :—Refd. Humphery v. Wil- 


son (1929), 141 L. T. 469. 


2757. After this case add ‘‘ See, also, L1M1TaTIoNn 
or Actions, No. 1369a, ante.’’ 


2876. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


2890. Add. Annotation :—Refd. Purnell v. Roche, 


[1927] 2 Ch. 142. 


2897a. ——- —-—-.]—-As a general rule, all persons 
in an equity of 
redemption ought to be made parties to a 
foreclosure suit.—CROPPER v. 
(1855), 3 Eq. Rep. 492; 24 L. J. Ch. 430; 
1 Jur. N. S. 299;3 


beneficially interested 


24 Il. T. O. 8. 267; 
W. R. 202. 


Annotation :—N.F. Wilkins v. Reeves (1855), 3 Eq. Rep. 494. 
.|—A suit was instituted by a 
mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
the persons beneficially 


2897b. 








closure :—Held : 
PART XIII. SECT. 7, SUB-SECT. 2.— 
A. (a). 


sx. Application for sale ufter order 
nisi— Mortgage to secure barrister’s fees 
——Obdjection that fees not taxed.}— Where 
the period fixed by an order nisi for 
tho redemption of a mige. given to a 
barrister & solr. to cover his fees bas 
expired & on application is made in 
pursuance of the order for the sale of 
the mortgaged property, it is then too 
late to raise the objection that the 
agrecment fixing the amount for which 
the mtge. was given bad not been 
examined & allowed by a taxing officer 
us required by r. 748.--MACKIF wv. 
JVANCHUK, [1930] 2 W. W. R. 433 4 
D.L. R. 76; 24 Alta. L. NR. 635.—-CAN. 


PART XIII. saa a SUB-SECT. 2,— 


sr. Duty of mortgagor—To see to 
parcelling out of land directed to he sold.) 
—BEATY vw. RADENHURST (1871), 3 
Ch. Ch. 344.—CAN, 

st. Postponement of sale—Fresh ad- 
vertisement unnecessary — Note of nost- 
ponement at foot of old advertisement 
sufficient.J—THOMPSON v. MILLIKEN 
(1868), 15 Gr. 197.— CAN 

su. Conreyance—Parties— Wife foin- 
ing in erxccution of incwmnbrance,)—- 
Moore v. SHINNERS (1858), 1 Ch. Ch. 
59.—CAN. 


PART XIII, ge Ae SUB-SECT. 2.-- 
. (a). 

{ i, —-— ——.]}—-DE COTEAU Uv. 
PHILLITS (No.2), [1930] 3 W. W. RR. 
615.—-CAN. 

sv. Mortgayce executor de son tort— 
Sufficient assets of deceased morigagor— 
No right to foreclose.|}-~-KENNY  v. 
pegs (1825-1897), N. B. Dig. 311.— 

sx. Breach of covenant to pay tares— 
Defence.}-—In an action for foreclosure 
of a mtge. on the ground that the 
mtgor. bad defaulted in performing 
his covenant to pay taxes, it was shown 
that deft. was paying the arrears of 
taxes by instalments under an arrange- 
ment satisfactory to the city to which 
the taxes were payable, & it was held 
that he was, therefore, entitled to 
reef from the consequences of his 
default, & that the action should be 
dismissed, subject to the right of the 
pltf. to apply forthwith for judgment 
should deft. default in the performance 
of the order made herein for the pay- 
ment of costs & for the continuance of 
the instalments on the  taxes.— 
TILLET v. CARLSON & BRITTON, [1932] 
1 W. W. R. 463.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 2.—E. 

2869 i. Mortgagees by deposit— 
Deposit of debenturcs.)}—Debenturcs 
secured by a trust deed were issued by 
deft. co. under an arrangement with 
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interested in the equity of redemption were 


Cases 2688—3122- 


not necessary parties to the suit.— WILKINS 


v. REEVES (1855), 3 Eq. Rep. 494; .24 L. T. 


O. S. 337; 3 W. R. 305. 


2928a. 








.|—A surviving trustee & extrix., 
who was also tenant for life of mortgaged 
property, was made sole deft. to a bill for fore- 
closure or sale :—Held : the parties interested 


in remainder were sufficiently represented.— 


MELLERSII 


MARRIOTT v. KinKHAM (1862), 3 Giff. 536; 
31 L. J. Ch. 312; 6 L. T. 17; 8 Jur. N.S. 
379; 10 W. R. 340; 66 E.R. 521. ° 

2991. Add. Annotation :—Refd. Friern Barnet 
U. C. v. Adams, [1927] 2 Ch. 25. 

2997a. Application for foreclosure of registered 


charge--Should not ask for rectification of 


617. 


pitf. that the proceeds expected thera- 
from should be used in paying off tho 
debt owing from the co. to him & in 
continuing deft.’s business. The trust 
deed provided that the debentures, 
after execution thereof by the directors, 
Bhould be delivered to the trustee & 
certified to by him from time to time 
ox required by resolution of the 
directors, & should be returned to 
them or delivered to their order. It 
being found impossible to sell any of 
the debentures, doeft.’s managing 
director, at the request of pltf., in- 
structed the trustee to deposit the 
debentures with pit. as collateral] 
security for suid indebtedness & to 
secure further advances. ‘Thereafter 
advances were made by pltf. & the 
business continued for a year :—Tield : 
pltf. was entitled to enforce his security 
by requiring the trustee to enforce the 
trust deed in the usual manner.— 
ANDERSON v. MCNATR LUMBER & 
SHINGLE Co., Lrn., [1920] 2 D. I. RR. 
209; 1 W. W. l. 480; 40 B.C. RR. 
46.—CAN. 


PART XIII. aa 7, SUB-SECT. 4.— 

sw. Widow of intestate mortgagor—- 
Application for widow to represent 
estate. }—Held: an application under 
K. B. Rule 205 should be refused, 
since Surrogate Cts. Act made ample 
provision for the requirements of the 
mtgee.—INe GREAT WEST LIFE ASSUR- 
ANCE Co., Re CHRISTIE ESTATE (Man.), 
[1927] 3 W. W. R. 302.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.—E. 

m i, --—— Death after conumencement 
of action.]-—NETHERLANDS INVEST- 
MENT Co. v. TRUSTS & GUARANTEE Co., 
11929}1 D. L. R. 463; 1 W. W. Rh. 62; 
23 Alta. L. R. 631.—CAN. 


PART XIIL SECT. 7, SUB-SECT. 4.—H. 


2945 iv. ——-.])—KAULBACH v, 
TAYLOR (1880), R. E. D. 400.---CAN. 


PART XIII. sash Se 7, SUB-SECT. 6.— 


- (a). 

sa. Questions of mired law & fact 
involved—-Defendant though not apnear- 
ing filing notice dismding amount 
claimed.}—RAFEILMAN v.  KIPROF?P, 
11928) 4 D. L. &. 310; 62 0.L. FR. 
629.~- -CAN. 

PART XIII. aor an SUB-SECT. 6.— 
e CG » 

m i. —-- Power of mastcr to_com- 
pute.J—ToORONTO GENERAL TRUST 
CorPN, v. TURTON, (1929) 4 D. L. fh. 
1072; 1 W.W. 1. 915; 238. L. Tt. 
625.—CAN. 


PART XIII. se ata 6.— 


so. Inclusion of injunction’ against 
waste by mortgagor in possession.}— 


23 


register.|—PRACTICE NOTRE, [19382] W. N. 6; 
173 L. T. Jo. 40. 

3122. Add. Annotation :—Refd. 
burne-Hanham v. Howard (1932), 48 T. L. Kh. 


Re Wells, Swin- 


CAWTHRA v. MCGUIRE (1859), C. L. J. 
O. S. 142.—CAN. 


PART XIII. aa a aa 6.— 
A ii. 

3105 v. ——- -———_- ———-.] —_ REDMOND 

v. CANADIAN CREDIT MEN’S TRUST 

BSRCON ss LTp., [1931] 1 W. W. R. 197. 


d i. ———,] — WALLACE ¥. 
McMASTER, [1931] 1 W. W. R. 79: 1 
D.L. R. 1016; 258. lL. R. 219.— CAN. 

sy. Effect of payment-——Action at an 
cni.j-—-Dk& CoTEAU v. PHILLIPA, [1930] 
1 W. W. R. 844; 2D. L. R. 10045 24 
S. 13; R. 397.-- CAN. 3 


PART XIII. our Ms SUB-SECT. 6.—- 
#46). 

sz. Croum judgment creditor for in- 
conu tax & sales tax—Foreclosure as 
subsequent eT ee a mtge. 
action, the King & the A.-G. for 
Canada were added as parties in a 
local master’s office, as subsequent 
encumbrancers in respect of executions 
against the mtgor. upon ju ents 
recovered for income & sales tax :— 
Held: the Crown was not in any 
sense the owner of the equity of 
redemption, & having submitted itself 
to the ordinary rules of procedure in 
an action, by recovering judgment & 
issuing execution for Crown debts, 
could be foreclosed in another action 
as an ordinary execution creditor of 
the mtgor.—BARTLETT v. OSTERHOUT, 
(1981]3D.L. R.609; 0. R.358.—CAN. 


PART XIII. ast 7, pore 6.— 


sd. Sale of mortgagor's interest—Not 
land itself.J}-—It is the proper practice 
in Nova Scotia, in an action by a mtgee. 
for foreclosure & sale, that the order 
provide for the advertisement & sale, 
not of the lands & premises in question 
simpliciter, but only of the interest of 
deft., mtgor., & of persons claiming 
under or through himin. The ct. has 
full power & control over tho adver- 
tising & the form of the deed which 
tho sheriff is to exccute.—MOoRTGAGE 
CorPN. OF Nova ScoTiIA v. ALLEN, 
[1930] S. Oo R. 163 affg., 1929) 4 
bD. L. R. 529.—CAN. 

sf. Provision that sale be subject to 
reserve bid.J—In Saskatchewan an 
order for sale in a mtge. action should 
not provide that the sale be subject. 
to a reserve bid.—Bk. TORONTO v. 
MATHIESON & MCCASKILL, [1928] 2 
LD. L. R. 991: [1928] 1 W. W. R. 846; 
22 Sask. L. R. 467.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) ii. 








q i. Toa nostpone sale.|—MUR 
pock v. LAWSON (1874), 9 N. S. R. 
454.—CAN. 


3436a. 


3878. Add. Citations :—sub nom. Re CLAYTON & 


BARCLAY’S CONTRACT, [1895] 2 Ch. 212; 64 
L. J. Ch. 615 ; sub nom. CLAYTON v. BARCLAY, 
72 L. T. 764; 69 J. P. 489; 48 W. R. 549; 
11 T. L. R. 415; 39 Sol. Jo. 503; 13 R. 556. 


Part XIV.—Discharge 


3404. Add. Annotation :—Refd. Parker v. Judkin, 


[1931] 1 Ch. 475. 


3423. Add. Annotation :—Refd. Re Fenton, Ex p. 


coo” Textile Assocn. (1930), 99 L. J. Ch. 


8427. Add. Annotation :—Refd. Bonham v. May- 


cock (1928), 138 L. T. 736. 


8488. Add. Annotation :—Apld. Bonham v. May- 


cock (1928), 188 L. T. 736. 


8434. Add. Annotation :—Apld. Bonham v. May- 


cock (1928), 138 L. T. 736. 


_ -In the absence of 
express authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee.—Bontam v. MaAycock (1928), 138 
L. T. 786; 44 7T. L. R. 8873 72 Sol. Jo. 254, 


3451. Add. Annotation :—Refd. Re Simms, [1930] 


2 Ch. 22. 


3453a. ——- ——— ~——-.]—By a mtge. made in 


1922 the widow of J., who was tenant for 
life under his will, mtged. a farm to W., a 
brother of J., to secure £1,000 & interest at 
5 per cent. The widow died in 1923, having 
appointed her two daughters, E. & A., exors. 


Oases 83878—8458a. ENGLISH AND Emprre Dicest SuPPLEMENT. 


Add. Annotations :—Refd. London & County 
Contract v. Tallack (1903), 51 W. R. 408; 
Officia] Receiver v. Cooke, [1906] 2 Ch, 661; 
ca ae outy Gas Light & Coke Co., [1909] 


of Mortgages. 


of her will. The mtge. contained no personal 


covenant for payment of the principal, & 
the mtgee. accepted interest at 34 per cent., 
reduced in 1924 to 3 per cent. In 1924 W., 


who was on very friendly terms with his 
brother’s family, gave the deeds relating to 
the farm, other than the mtge. deed, to E. & 
A. to retain in their custody. On Dec. 11, 
1927, W., who had since 1922 been suffering 
from an incurable disease & knew that he 
could not possibly live long, called upon his 
nieces, who were aware of his state of health, 
& gave them an envelope indorsed in his own 
handwriting: ‘* Deeds relating to X. farm 
to be given up at death. W.,” saying: “I 
have brought this down for you; put it 
away.” After he had left the house the 
envelope was opened, & was found to contain 
the mtge., which the nieces placed in their 
safe. On Jan. 23, 1928, W. died of pneu- 
monia following a chill. In an action by 
his exors. for a declaration that the mtge. 
was a subsisting security & to enforce it :— 
Held: there was a valid donatio morlis 
causd by W., & a release of the mtge. to the 
two daughters of J. for the benefit of his 
estate.—-WILKES v. ALLINGTON, [1931] 2 Ch. 
104; 100 L. J. Ch. 262; 144 L. T. 745; 47 
T. L. R. 307; 75 Sol. Jo. 221. 


PART XIII. aa Q: SUB-SECT. 6.— 
- (a). 


3169 i. ——— On default of defence.|-— 
ANGLICAN SYNOD v. RUSSELL & May 
(1927), 38 1B. C. 1k. 400.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 6. — 
E. (ce) i. 


g i. JjJ--W., having a 
“charge ’* on lands duly recorded in 
the land titles office, alleging that the 
charge was in arrear, began foreclosure 
proceedings in tho Supreine Ct. of 
Ontario, which resulted in a decree 
& final order for foreclosure :-—- Held: 
the master should record W. as owner 
of the land if he found tbat all 
persons having claims subsequent to 
the charge were foreclosed by the 
decree & order. It is not the duty 
of the mastcr of titles to review the 
proceedings in thect.; he must give 
the orders of the ct. their full effect 
without going behind them in any way. 
He is entitled to ask for proof that there 
has been no appeal or application to 
open the foreclosure ;_ but not for proof 
that the procecdings leading up to the 
decree & final order were regular & 
sufficient.—Re Wrst, (1928) 1 D. L. Rh. 
937: 61 0. L. It. 540.—CAN, 

sw. fer parte application--- No right 
fo apply for immediate possession. }— 
Rule 542 (ff) does not warrant the 
making on an er parle application for 
fn final decree of foreclosure in a rte. 
action a speelal applicatiow for im- 
mediate possession. The application 
Which inay be made ex parte under 
role 542 (7) is for the decree provided 
inthe rules. Tf pitf. is seeking greater 
or different rolief, or setting up facts 
not impliedly admitted on default of 
defence, deft. is entitled to notice 
thereof & must be given an oppur- 








—— 


tunity to contest the new issue thus 
raised. On an er parie application the 
applicant is under the duty of dis- 
closing all pertinent facts.-—-SANFASON 
ee {1931] 1 W. W. R. 118.-- 


PART XIII. art a 7, SUB-SECT. 8.-—- 
gi. --—— A greement in mortgage to 

ertend  time.|}—MACKENZTE vt. MAtc- 

KENZIE EstTare, (1932) 3 WW. OW. ©. 

159. -CAN. 

PART XIV. sal 5 SUB-SECT. 2.— 





3389 i. Creditors of testator.|}—Re 
HouLann, Er pp. HOLLAND (1928), 28 
S.R.N.S. W. 369; 45 N.8.W.W.N. 
88.--AUS. 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 

d (p. 603) i. —--.}-—CAMPBELL v. 
Raynor, [1926] 4 D. L. R. 686; 59 
O. L. R. 466.—CAN. 

sx. Payments on account—Whether 
mortgage discharged.) — Ifeld: the 
transactions which had taken place 
discharged the mtge. debt.— BUCHANAN 
v. KERBY (1855), 5 Gr. 332.—CAN. 

gy. .J—Held : the circuin- 
stunces were sufficient to show that the 
mtge. was intended to cover a floating 
balance, & was not satisfied.— RUSSELL 
v. DAVEY (1858), 7 Gr. 13.—CAN. 

$423 i. Set- ff Dick v. SCHWARTZ 
(Man.), [1926) 3 e L. R. 894.—CAN. 

b (p. 604) i. —-— Defects in.J—The 
absence of the residence & occupation 
of the subscribing witness to a certifi- 
cate of discharge of mtge., on the face 
of the certificate, though stated in the 
affidavit :—Held: clearly no objection, 
being cured by 36 Vict. c. 17, 8. 8 (O.). 
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-—-STODDART v. STODDART (1876), 389 
U.C. R. 203.—CAN, 

d (p. 604) i. ——.J}—EWaRT v. 
DRYDEN (1867), 18 Gr. 50.—CAN. 

sz. Payment to mortgagor’s nomince 
~—-Nomince abscunding ~~ Mortgagor 
liable.)}—CORSINI ©. PALM (1925), 35 
B. C. R. 417.—CAN. 


PART XIV. SECT. 2, SUB-SECT, 1.—B. 


p i. ~-——. ]}— Rows v. JOHNSON, [1928] 
V. L. Kn. 515 : 49 A. L. fi 311.-—AUS. 

pa. Payment by assignee of second 
mortgage-—T'o solicitor of firal mortgagee 
—Misunpropriation by solicitor-——Posi- 
tion of assigqnece.J—LIVINGSTONE  v, 
JANNETTA, (193Z] S.C. RR. 1753) J 
D. Ll. R. 529.-- CAN. 


PART XIV. SECT. 2, SUB-SECT.1.—D. 


Bk. On rights of subsequent encum- 
brancer.J--KERSCHNER UV. CONVENTION 
OF Bartist CrourRcHES, [1930] 2 
W. W. R. 280; D. L. R. 185; 43 
B. C. RK. 4.—-CAN. 


PART XIV. SECT. 2, SUB-SECT. 2. 


sm. Discharge of mortguge on execution 
dé performance of agreement.}--WEST 
v, ACOIDENTAL FrrRE INSURANCE Co. 
(Sask.), [1927] 3 D. L. R. 260.—OAN. 


PART XIV. SECT. 8, SUB SECT. 1. 
n i, ——.]—Pltf. was the assignee of 
a mtge., & defts., the purchasers of the 
equity of redemption from R., the 
mtgor., covenanted to assume the 
incumbrances on the land, & piltt., 
in consideration of the assignment to 
him of that covenant of indemnity, 
released R. from all Hability upon his 
personal covenant contained in the 
mtge.:—Held the mtge. debt was 


8453b. — ——.J— 
667, L. C. 
Annotations -—OConsd. 
Cro e 
Elwes (i A Set 
3495a. Jurisdiction to 


RicHarps v. Syms (1740), 
Barn. Ch. 90; 2 Eq. Oas. Abr. 617; 27 E. R. 


Hassell v. Tynte (1756), Amb. 318; 
845), g pares 552. Refd. Duffield v. 


stay—Terms.}]—In 
ejyectment on a forfeiture in not paying mtge. 
money, deft. is entitled to have proceedings 


Vol. XXXV.—Mortgage. Oases 3453b—3990. 


stayed under Mortgage Act, 1733 (c. 20), 
upon payment of the principal & interest: due 


on the mtge. deed, with the costs incurred, 


an 
Dowl. 359. 


without paying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. 
of it.—Don d. Buaae v. STEEL (18382), 1 


eed or any assignment 


Part XV.—Avoidance of Mortgages. 


3646. Add. Annotation :—Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 628. 


8694. Add. Annotation :—Distd. 
_ Joseph v. Mostyn, [1932] 1 K. B, 349. 
3698. Add. Annotations :—Refd. Royal Exchange 3777 
Assce. v. Hope, [1928] Ch. 179; Smith v. ; 
Wood (1928), 189 L. T. 250. 


Schlesinger & 


Part XV1I.-—-Accounts. 


3765. Add. Annotation :—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 


Add. Annotation :—Folld. Re Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


Part XVII.—Interest on Mortgages. 


8950. Add. Annotation :—.As to (1) Consd. Sowerby 


v. Lindsay (1928), 44 T. L. R. 601. 
3974. Add. Annotation :—Refd. I. R. Comrs. v. 


Holder, [1931] 2 K. B. 81. 


not wiped out by the release, & pitf. 
was entitled to enforce the covenant 
of indemnity.— Esser v. PRITZKER, 
[1926] 2 D. L. R. 645; 58 O. L. R. 
§37.—C N. 

fi. Statutory discharge executed by one 
of two executors of deceased mortgagee. }— 
Held: effective, when registered, as a 
reconveyance of the land.—Fte A. & B., 
{1927) 3 D. L. R. 1070; 60 0. L. R. 
647.—CAN., 

sb. Hight of mortgagee to release portion 
of mortgayed properly-—To purchaser 
of that portion~- Bond given by purchaser 
to mortgagor for payment of proportion 
of delt.}—BANK OF MONTREAL 1%. 
HOPKINS (1864), 2 E. & A. 458.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.—C. 


3556 _—siiv. -] — The Bias ae 
enunciated in Smith v. Phillips, No. 
3578, which is based on TJoulmin v. 
Steere, No. 3555, is not applicable to 
India.—MANGTULAL BaGARIA Ve 
UPENDRA MoHAN PAL CHAUDHURI 
(1929), 1. L. R. 57 Cale. 82.—IND. 


PART XIV. SECT. 4, SUB-SECT. 2.—E. 





ni, ——-.]— CLARY v, BOULAY, [1928] 
2D. L. R. 144.-—-CAN. 
3578 xv. —— -}—In order that 





& subsequent mtgee., who has paid off 
a prior mtge., should have priority 
over the rest, it is sufficient to show 
that the parties intended that the 
mtgee. should have the first & only 
charge, & it is immaterial whether there 
was any intention to keep alive the 
rior mtgo.-—PANDIT DURGA MISSIK »v. 
AIJNATH BARAN (1928), I. L. R. 8 
Pat. 360.—IND 


PART XIV. sa 4, poseeeh: 2.— 


3605 xj. ——.])—An owner of land 
who has paid off a mtge. thereon 
is deemed to have extinguished the 
mtge., unless it appears from the air- 
cumstances of the transaction that 
he intended to keep it alive for his own 


beneflt.—Horrs v. Borowski, [1928] 
2D. L. R. 72: [1928] 1 W. W. R. 545; 
22 Sask. L. R. 434.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— 
G. (b) iv. 


8624 i, Devise to mortgagee.}—Re 
PARSHALLE HsTATR, SHAW v. COX, 
[1930] 2 W. W. R. 802; 3 D. L. R. 
1004; sub nom. Re PARSHALLE, 
KUNHARDT v. Cox, 43 B.C. R. 68.—CAN. 


PART XV. 


sc. Lien granted over unpatented land 
-- Transfer to third parly—Patent issued 


-to third parly on payment of arrears.|— 


NORTHWEST THRESHER Co. 1. BOURDIN 
(1910), 15 W. L. R. 181.—CAN. 


PART XVI. SECT. 1, SUB-SECT. 2. 

sd. Subsequent encumbrancers—In 
absence of fraud or collusion.j—-In the 
case of a common-law mntge. an account 
whethor taken in or out of ct. between 
u mtgee. & mtgor., or person standing 
in his place, binds subsequent enemn- 
brancers, though they were not privy 
to the taking of it, unless there is fraud 
or collusion; & there is nothing in 
Land Titles Act, K.S.A., 1922, which 
renders this rule inapplicablo with 
respect to a mtge. under that Act.— 
CANADIAN BANK OF COMMERCE 1. 
PostMaAN & Postman, [1931] 3 
W. W. R. 737.—CAN. 


PART XVI. SECT. 2, SUB-SECT. 3.—B. 

3770 i. Improvements by mortgagee— 
Occupation rent not increased—Unless 
improvements allowed.J—DONOVAN v. 
HANNA, [1926] N. Z. L. R. 883.—N.Z. 


PART XVI. SECT. 2, SUB-SECT. 4. —A. 

af. Mortgagees carrying on business 
with mortgagor in their employ Pay- 
ment of wages—Value of goodwill.j— 
VAN VOLKENBERG v. WESTERN CANADA 


PART XVI. SECT. 2, SUB-SECT, 4. -—~C. 


ni, —-~— ———.}—Fos8TER v. MORDEN 
(1881), 29 G. R. 25.—CAN. 
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8990. Add. Annotation :-—-Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


PART XVII. SECT. 1. 


3907 i. 4 charge on mortgaged pro- 
ty. | v. DIAL CHAND (1926), 
® L ° 7 Lah. §59.--IND. 


e i. ~.}—Applt. agreed to loan 
to T. Co., on mtge. of rea) estate, 
$30,000, at 7% per cent. interest, but 
stipulated that, in consideration of 
making the loan, it should receive a 
bonus of $3,000, to which T. Co. 
agreed. The mtge. on its face was one 
for $30,000, bearing intcrest half- 
yearly at 74 per cent. per annum, & 
containing no reference to the bonus. 
Applt. issued its cheque to T. Co. for 
$28,505.55, being the $30,000 less 
deductions for taxcs, insurance pre- 
miumes & solrs.’ costs, & took a cheque 
from T. Co. for the $3,000 bonus. 
Some payments were made, but. T. Co. 
became insolvent, &, the mtge. being 
in arrear, appit. advertised the pro- 
perty for sale, & the liquidator paid off 
the amount owing, on the basis of the 
full fave amount of the mtge., without 
knowledge of the bonus. He sued to 
recover the $3,000, with intcrest qu 
thereon, invoking sects. 6 to of 
Interest Act, R.S. C., 1927 (c. 102) :-— 
Held: he could not recover. The 
agrocoment for the bonus was legal & 
enforceable. The Act did not apply ; 
in view of the effect of the legislation 
in question, its application should be 
confined to mtges. coming clearly 
within its description; &, taking the 
precise language of sect. 6, it applies 
only to mtges. which on their face 
come within the description in that 
seot.--~LONDON LOAN & SavInes Co. 
OF CANADA v. MEAGHER, [1930] 
8. 0. R. 378; 2D. L. R. 8493 Mie Ae 
{1930} 1 D. L. R. 701; 64 0. L. RR. 
600; affg., {1929} 4 D. L. R. 565; 64 
QO. L. R. 221.—CAN. 


e fi. ——~.]}—Where a mtge. docs not 
comply with Interest Act, 1927, s. 6, 
the mtgor. is relieved from all liability 
for interest.—~ HRoGcenrs v. LaABow, [1929] 
3D. L. R. 845; 640. L. R. 309.—CAN. 


45* 


Cases 4054 —4398. 


4054. Add. Annotations :—Refd. 


4246a. 


ENGLISH AND EMPIRE Dicest SupPLEMENT. 


Part XVIII—Costs, Charges, and Expenses. 


Campbell v. 
Pollak, [1927] A ; Thomas v. Jones, 


[1928] P. 162. 


C. 732 


4061a. ——-.]—In 1897 the trustees of the will of 


Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for rile mption. 
B.’s solrs. carried in a bill for taxation, the 
charges being according to the scale in Sched. 
I., Part 1., of the General Order under Solrs.’ 
Remuneration Act, 1881 (c. 44), for ‘‘ investi- 
gating title & preparing & completing deed 
of security.”’ The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly :—Held: there had been an 
‘‘ investigation of title’’ within Sched. L., 
& the matter must be referred back to the 
taxing master.—Re COWARD, CHANCE & Co., 
[1928] Ch. 379; 97 L. J. Ch. 234; 139 L. T. 
113; 72 Sol. Jo. 225. 


4127a. Action by devisee of mortgagee—Against 


heir & executor of mortgagor—Heir of mort- 
gagee also party.|—The devisee of a mtgee. 
filed his bill against the heir & exor. of the 
mtgor. for a foreclosure, & also made the 
heir of the mtgee. a party in order to establish 
the will against him. This latter party can- 
not have his costs out of the estate.—SKIPP 
v. Wyatt (1787), 1 Cox, Eq. Cas. 353; 29 
E. R. 1200. 





-+—In [actions for redemption of 
mtges.] where redemption is opposed 
altogether, the mtgee. may either be deprived 
of costs up to trial or may be—-more frequently 
is—ordered to pay them; but never, so 


far as I am aware, is the mtgor. who succeeds, 
in spite of opposition, in obtaining a judgment 
for redemption ordered to pay any of the 
mtgee.’s costs up to judgment (WARRING- 
TON, L.J.).—CARLTON MAIN COLLIERY Co., 
Lrp. v. CLAWLEY, [1917] 2 K. B. 691; 86 
I. J. K. B. 1294; 117 L. T. 324; 33 T. L. R. 
448 ; 61 Sol. Jo. 629; 10 B. W. C.C.384,C. A.; 
revsd. on other grounds, sub nom. CLAWLEY 
v. CARLTON Matin COLurery Co., Lirp., [1918] 
A. C. 744, H. L. 


4324. Add. Annotation :—Folld. Re Smith’s Mort- 


4326a. 


4391. 
4392. Add. 


4393. Add. 


gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


Sale by mortgagee under power— 
Bid by mortgagor—-Registration of estate con- 
tract—Costs of action for specific performance 
& of removal of estate contract from register. ] 
—The first ee of property subject to a 
second mtge. put it up for sale by auction 
in exercise of their statutory power. The 
mtgor. attended the sale & bid for the pro- 
porty, but her bid was not accepted; & the 
ighest genuine bidder was declared the 
urchaser. The mtgor. claiming that she 
1ad purchased the property, registered an 
estate contract in respect of it & sued the 
vendors for specific performance. The action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgecs.:—Held: the costs of the 
action & of taking the estate contract off 
the register were not ‘‘ costs, charges or 
expenses, properly incurred incident to the 
sale”? within Law of Property Act, 1925 
(c. 20), s. 105, & the first mtgees. were not 
entitled to deduct them from the net proceeds 
of the sale.—He Smirn’s MorTGAGE, HARRI- 
son v. Epwanrps, [1931] 2 Ch. 168; 100 
L. J. Ch. 276; 145 L. T. 441. 
Add. Annotation : — Refd. 
Pollak, [1927] A. C. 732. 
Annotatjon :—Refd. 
Pollak, [1927] A. C. 732. 


Annotation :-—Refd. 
Pollak, [1927] A. C. 732. 





Campbell v. 
Campbell _ v. 


Campbell  v. 


ee ere 


~.J/ LAURIER v. VALLEE, 
dai} 1 D. on hk. 465.—CAN. 


e iv. ——.]—Where there was 
nothing upon the face of the mtge. 
which brought [t within Interest Act, 
R. 8. C., 1927, 6. 6, & where the mtge. 


had on. ‘its face a statement showing 
the amount of the principal] money 
& the rate of interest chargeable, the 
mtge. was held not to come within 
sect. 6, & therefore sect. 9 did not 
apply. —~BOWMAN v. DENISON, [1930] 
ae R. 671; 65 O. L. R. 613.—CAN. 
ay EVY tv. BOOKSPAN, 

11931} 9 D. D. L. R. 1007.—CAN. 

g (p. 657) i. When granted.jJ— 
The ct. cannot reduce the rate of 
interest or interfere with the ue. 
tion for ee eves und interest merel 
the ground that the interest stip ate 
is considered to be excessive or ae 
the interest has amounted to a large 
sum owing to deft. not paying it at 
the stipulated periods of the rests 
agreed upon the. pone ao 
KRISHNA KULAS 
CHANDRA Ray (1929), L L. we 56 8 Cale. 
960.—IND. 


mee XVII. SECT. 4, SUB-SECT. 2 
4x — Fre BROWN, 1928 
1D.L. ie "1195; 5 16. Q. CL, R.6 Bs 


PART XVII. SECT. a 
sin, Effect of consent to variation of 





on arene 


rate of interest. ert ta v. PuB- 
ate cares [1927] N. ZL. R. 642.— 





PART XVIII. SECT. 3, SUB-SECT. 2. 
qi. —— Not limited to sum paid into 

court.) — LEMIEUX ss McDONALD 

(Sask. . [1929] 3 D. Iu. R. 644.—-CAN. 


PART XVIII. gael 8, pees 4, 


4240 i. Overstatement of amount due.) 
—The mero fact that a mtgee. suing 
for foreclosure claims a larger amount 
than that found due to him is not such 
misconduct as justifies depriving him 
of his costs.—MAYHEW v. ADAMS, 
{1931} | D. L. R. 611; [1930] 3 
W.W. RR. 359; 25S. LL. RR. "204.—-CAN. 


PART XVIII. SECT. 3, SUB-SECT. 4. — 


so. Right of mortgagee to set off amount 
of taxes paid against liability for costs-— 
Parties entitled to costs not liable for 
tazres.}-—FRIESEN 0. SASKATCHEWAN 
MorTreacGe & TRUST CORPN., | eel 
2 te L. - 1246; [1924} 2 W. W. 


gall XVIII. SECT. 13. 

4398 j. Costs of appeal—Tlow borne— 
Right to payment forthwith.J-—A mtgor. 
& puisne mtgee. having appealed un- 
successfully from an order setting aside 
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the registrar’s cortilicate & directing 
a new account to be taken :—Held: 
the intgee. was cntitled to have the 
usual rule, that tho cost of an unsuc- 
cessful appeal are payable forthwith, 

adhered to.--CANADA PERMANENT 
MORTGAGE CORPN. v. ae (1928) 
3 ae I. 59; [1928] 1 W. W. l. 922. 


PART XIX. 


sce. Debt Adjustment Act, 1931— 
Application for cancellation of certificate 
—NMaulters for consideration.|—A certi- 
ficate under Debt Adjustment Act, 
1931, should not be withheld or with- 
drawn if, without real au ustico & 
hardship to any creditor, it offers u 
reasonable Miron he that ‘ the 
resident ” will be able to recover him- 
self financially when conditions become 
et again.—Re PEeTRicnH & HRICK- 

EBT ADJUSTMENT COMR., 
11932] 1 W. W. R. 459.—CAN. 


sf. «+—ANDERSON ¥. 
DEBT ADJUSTMENT Comn., {19321 2 
W. W. Ti. 120.—CAN 
sg. -—— - Restraint, of sale of home- 
stead. }— NATIONAL TRUST 
aa LYD., S28 WY WR. 428.—CAN. 
Mortgage after Apr. 1, 1981, 
for prior indebiednesn ]——MoD1IarRMID 
” MODIARMID (J.) Co., Lrnp., [1932] 
3 W. W. R, 370.-—CAN. 
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Vol. XXXV. Cases 62a—64a. 


NAME AND ARMS. 


Part |.—Name. 


62a. Costs of compliance.|—The tenant for life 64. Add. Citations :—06 L. J. Ch. 9; 186 L. T. 


under a will must pay the expenses of taking 23; subsequent proceedings, [1927] 1 Ch. 593. 
testator’s name & arms as directed by the will. 

—Re MERCER, DREWE-MEROER v. DREWH- 64a. ——.]—SEMPLE v. HOLLAND (1863), 33 Beav. 
MERCER (1889), 6 T. L. R. 95. 94; 65 BK. R. 302. 


2. 


4a. 


9. 


10. 
12. 


26. 


88. 


53. 


PART I. SECT. 1, SUB-SECT. 1. 


5 iv. 
the absence of care which will prevent 
an accident, but rather the absence of 
that care which a reasonably prudent 
person would exorcisc.—MACGREGOR 
CANADIAN 


D. 


Vol. XXXVI. Cases 2—79. 


NEGLIGENCE. 
Part |—General Principles. 


Add. Annotation :—Consd. McAlister (or 
ad v. Stevenson (1982), 101 L. J. 


Add. Annotations :—Generally, Refd. Cosmo- 
olitan ae pping Co. (Inc.) v. Hatton & 
ookson, Ltd. (Live ssi (1929), 1438 L. T. 

296 ; Jones v. Great Wes tern Ry. Co. (1930), 

47 T. L. R. 39 ; McGowan v. Stott (1923), 

99 L. J. K. B. 357, n.; Simpson v. London, 

Midland & Scottish Ry. Co., [1931] A. C. 35]. 

McCullum v. Northumbrian Shipping Co. 

(1931), 146 L. T. 124. 


— HARGROVE v. 
(1929), 46 T. L. R. 59. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


Add. Annotations :—Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Oliver v. Sadler & Co., 
[1929] A. C. 584; P tonvey v. Bannister 
(1931), 101 L. J. K. B. 46. 


Add. Annotation :—Refd. Fanton v. Denville, 
[1932] 2 K. B. 309. 


Add. Annotations :—Consd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. Apld. Re 
Vickery, Vickery v. Stephens, [1931] 1 Ch. 
572. Refd. /te Windsor Steam Coal Co, (1901), 
Ltd., [1929] 1 Ch. 151. 


Add. Annotation :—As to (1) Consd. McAlister 
eon v. Stevenson (1932), 101 L. J. 
» ©. 119. 


Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotations :—Distd. Oliver v. Sadler 
& Co., [1929] A. C. 584. Apld. Farr v. 
Butters Bros. & Co. (1932), 174 L. T. Jo. 86. 
Consd. McAlister (or Donoghue) v. Stevenson 


BuRN 


LORE Leitch ante 


.}--Negligence is not 








» M'Gow 





NATIONAL Rys. & m vi. 





58. 
59. 
59a. 


59b. 
66. 
79. 


nor were dealers {in articles 
dangerous, they owed no duty to the 
consumers, who had not contracted 
ee them.— Gee i ateeg v. eee & Co., 
ee S. C. (Ct. of Sess. 5 461 —BCOT. 
-}-~-Where two motor 


(1932), 101 L. J. P.C.119. Refd. Bottomley 
v. Bannister, [1932] 1 K. B. 458. 
Great 


Add. Annotation :—Refd. Jones v. 
Western Ry. Co. (1930), 47 T. L. R. 39 


Add. Annotation :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


|—In Mar. 1926, defts. carried out 
demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In Jul 
pitf. became the occupicr of premises X. 
under a lease. In Sept. a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a gulley was choked & 
the basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence :—Held: there could be no 
negligence, as there was no duty on the part 
of defts. towards plitf.—KONSKIER v. GoobD- 
MAN (L.), Lrn., [1928] 1 K. B. 421; 97 
L. J. K. B. 263; 1388 L. T. 481; 44 T. L. R. 
91,0. A. 
——.J—HANGROVE v. (1929), 46 
T. L. R. 59 

Add. Annotation :—Refd. 
Raven, [1931] 1 K. B. 662. 
Add. Annotation :—Refd. Banco de Portugal 
an ee & Sons, Ltd. (19381), 100 L. J. 





BURN 


Winkworth  ». 


-.+—-TEven though a 
motor car is travellin on the right- 
hand side of the road, the driver is 
not justified in holding to his course 
regardless of the consequences, but 
is bound to exercise reasonable care 
to avoid injuring others, & owes this 
duty to the driver of an approaching 


ner se 80 


& Co., Lrp., 


EDMONTON CITY, ha. 3 W. W. R. 
392; {1931} 1 D. LL. 87; 25 Alta. 
L. R. 1043 varg., (i980) 3 'W. W. RB. 
237.—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

83 xxv. --—.}--An action of 
damages was brought against a firm 
of ginger beer manufacturers on behalf 
of two children who had been injured 
through drinking a bottle of ginger 
beer, manufactured by defenders, 
which contained the decayed body of 
&® mouse. The bottle was bought 
from a retailer, but the mouso, un- 
known to the manufacturers, was in 
the bottle when it left their factory. 
It was poasible for mice to enter empty 
bottles at. a factory, but the manu- 
facturers’ system of dleansing & 
inspecting the bottles before filling was 
the best system known In the trade. 
Thore was no affirmative proof of 
carelessness by any of the manu- 
facturers’ servants in carrying out the 
system :—Fleld: defenders fell to be 
assoilzied; on the ground that, as 
defenders neither knew that the con- 
tents of the bottle were dangerous, 


cars are approaching an intersection 
& the ove on the left of the other makes 

& substantial ontry thereon before the 
lator, the right of way which the 
latter would otherwise have had is 
displaced.—CHAMBERS, CLARK & 
CRIGHTON v. SAMPSON, [1931] 2 
W. W. RR. 251; 3 D. L. R. 206; 44 
B.C. R, 134.—CAN, 


PART I. SECT. 2, SUB-SECT. 3.—A. 


73 iv. ——.]—Paciric STaaces, ae 
v. JONES, a8 2D. L. R. 897; 
[1928] S. C. R. 92.—CAN. 


PART I. SECT. 2, SUB-SECT. 3. —C. 


77 ii. ——.}—-ARMAND 0. CARR & 
Carr & Wrtcox, [1926] 3 D. L. RR. 


PART I. SECT. 2,SUB-SECT. 3.—D. (a), 


80 xxii, ——.]--ZEIDEL v. WINNT- 
PEG oe Co. peer 8D. L. R. 570; 
(1928) ah R. 601; 

Cas. 267; 37’ Man L. B. 412 
sub nom. WINNIPRG ELEC. 


ZEIDEL, | [1929] 3] dD. L. R, 610; 8.G. R, 


car evou If the latter has not yet com- 
plied with the statutory provision 
requiring him to turn out to the right 
of the centre of the datas —AUDET 














». WerscH, [1928] 3 W. W. R. 655.— 
CAN. 
80 J v. SHARP 
(P. E. iL i, 11929) 4D. L in 949.—CAN. 
82 -+}—Persons 


jacrulty doing a work which interferes 
with a public right, ¢.g. contractors 
working on @ highway. must use 
reasonable care not to injure persons 
lawfully exercising that rig t, &, 
therefore, must take reasonable pre- 
cautions to warn such persons of 
i al created by the doing of the 
work which the latter could not with 
reasonable care discover. Pearle 
v. STAR Core coN ° wo l 


D. a R. et he 1 W. W. R. 211; 
82 viil, —_——— ———~.} -- HARVIE 





v. CANADIAN PACIFIC RY. Co. & Hurst 
ENGINEERING & CONSTRUCTION OCo., 
LTpD., Wo. 92D. L. R. 422; 1 
Ww.W. 35 Crim. Ry. Cas. 27 
23'S, L. H. 257.—CAN. 


Moore- 


The 


Ag to (2) Consd. Compania 


85—242, ENGLISH AND Emerre Dicrest SUPPLEMENT. 
85. Add. Annotations :—Refd. Silverman v. Im- (or Donoghue) v. Stevenson (1932), 101 L. J. 
perial London Hotels (1927), 187 L. T. 57; ©. . 
Dee Conservancy Board v. McConnell, [1928] 143. Add. Annotations :—As to (2) Refd. Pontar- 
2 K. B. 159; Hall v. Brooklands Auto- dawe Rural District Council v. 
Racing Club (1932), 48 T. L. R. 546. Gwyn, [1929] 1 Ch. 656; Bartlett v. Totten- 
112. Add. Annotation :—Refd. Halliwell v. Ven- ham, [1932] 1 Ch. 114. 
ables (1930), 99 L. J. K. B. 353. 151. Add. Annotations :—Refd. Compania Mexicana 
128. Add. Annotation :—Refd. De Freville v. Dill De Petroleo E] Aguila v. Essex Transport & 
(1927), 96 L. J. K. B. 1056. Trading Co. (1929), 141 L. T. 106; 
181a. ——-.|—Harcrove v. Burn (1929), 46 Edison, [1932] P. 52. 
.L. RR. 59. 156. Add. Annotation : — Refd. S.S. Singleton 
134. Add. Annotation :—As to (1) Refd. Jones v. Abbey v. S.S. Paludina, [1927] A. C. 16. 
Great Western Ry. Co. (1930), 47 T. 1. R. 39. 461, Add. Annotation :—Refd. H. v. H., [1928] P. 
135. Add. Annotation :—Refd. The Edison, [1932] 206. 
- 52, 162. Add. Annotation :—Consd. Canadian Pacific 
189. Add. Annotation :—Refd. The Edison (1932), Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
147 L. T. 141. 369. 
142. Add. Annotations :—Consd. Bottomley v.Ban- 181. Add. Annotation :—Refd. Blay v. Pollard & 
nister (1931), 101 L. J. K. B. 46; McAlister Morris, [1930] 1 K. B. 628. 
Part I1—Negligence in regard to Property. 
208. Add. Annotations :—Consd. Forbes, Abbott perial London Hotels (1927), 137 L. T. 57; 
& Lennard v. G. W. Ry. (1927), 188 L. T. Coleshill v. Manchester Corpn., [1928] 1 K. B. 
286. Apld. Compania Mexicana De Petroleo 776. 
K] Aguila v. Essex Transport & Trading Co. 219, Add. Annotation :—Refd. Coleshill v. Man- 
(1929), 141 L. T. 106. Refd. Silverman v. chester Corpn., [1928] 1 K. B. 776. 
Imperial London Hotels (1927), 187 L. T. 993, add. Annotations :—-Ae to (1) Consd. Coles- 
57; Coleshill v. Manchester Corpn., [1928] hill vy. Manchester Corpn., [1928] 1 K. B. 776; 
1K. B. 776; The Hayle, [1929] P. 275; Addie (K.) & Sons (Collieries) ». Dumbreck, 
Hall v. Brooklands Auto-Racing Club (1932), [1929] A. C. 358. 
48 T. L. R. 546. Mexicana De Vetroleco El Aguila v. Mssex 
209. Add. Annotation :—Refd. Coleshill v. Man- Transport & Trading Co. (1929), 141 L. T. 106. 
chester Corpn., [1928] 1 K. B. 776. Generally, Refd. De Freville v. Dill (1927), 96 
213. Add. Annotation :—Refd. Coleshill v. Man- L. J. K. B. 1086. ‘ 
chester Corpn., [1928] 1 K. B. 776. 242. Add. Annotation :—Consd. Hall v. Brooklands 


217. Add. Annotations :—Refd. Silverman v. Im- 


82 ix. 
driving 2 motor car on & narrow country 
road sees men & teams engaged on 
construction work on the road ahead 
of him he should at once slow down & 
look for a signal to proceed unless upon 
a careful survey it fs clear that the 


-.}+—-Where a person 
206 iv. 





PART II. SECT. 1, SUB-SECT. 1. 


J-——Pitf. was hired with 
his teams by L., who had a contract 
with deft. co. to get out logs for use in 
co.’8 lumber business. 
team over & private way leading to the 
co.’s limits, & in crossing a culvert one 


Pitf. 


Auto-Racing Club (1932), 48 T. L. R. 546. 


for admission, & took a seat at a place 
where there was no fence above the 
pickct fence. He saw a _ notice: 
** Danger. Do not Iean on fence.” 
He assuined that the fence gave him 
sufficient protection. Unknown to the 
spectator, a motor crore had on a 
previous occasion similarly gone over 


took a 


road is open to traffic.— PHILLIPS »v. 
McKay, [1932) 1 W. W. R. 730; 
Pe R. 614; 40 Man. L. R. 235.— 


PART I. SECT. 2, SUB-SECT. 3.—F. 


98 i. Carriers.}—A motor vehicle 
owned by two defts. was being driven 
by one of them, L., & pltf. was injured 
in a collision which followed :— Held : 
pitf., though not a passenger for bire, 
could maintain an action for damages 
for bis injuries, want of ordinary & 
reasonable care on the part of L. being 
shown.—PARLOV v. Lozrna & RAOLO- 
vico (1920), 47 O. L. R. 376; 18 
O. W. N. 139.—CAN. 


PART I. SECT. 4, SUB-SECT. 2.—A. 
Po ts iv. Feved,, [1919] 1 W. W. R. 


150 1. Injury not capable of being 
foreseen or antiripated— Liability only 
where negligence established. }—~Harp- 
nar, Enwarps & Tatisicn, Enwarbs 
vw. TaTtisicn, GALL vw. Enwarps & 
Tatisicn, [1929] 4 D. L. I. 598; 64 
QO L. RR. 98.—CAN, 


PART I. SECT. 4, SUB-SECT. 3.—B. 

171 iv, -———.]—STRPHEN v. MCNEILL, 
{1929} 1 D. L. R. 1003; 8. CG. R. 537; 
affg., [1928] 4 D. L. R. 172; [1928] 
3 . W. R. 182.—CAN. 


of the horses met with an accident by 
stepping upon a board which broke 
under its weight. Pltf. charged negli- 
gence in respect of the rotten condition 
of the board. There was no evidence 
that deft. co. placed the board there, 
or knew or should have known of its 
resence there :—fHeld:; piltf. had 
ailed to prove any negligence of deft. 
co.—GUERTIN v. FassETT LUMBER Co., 
ee 4D. L. R. 916; O. R. 589.— 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (b) 


242 i. Spectator at public exhibition.) 
——At a motor cycle race meeting con- 
ducted by a co., a apectator was injured 
through a motor cycle getting out of 
control, & after collidiug with another 
motor cycle, jumping over the fence. 
The racing took place at nee speeds 
on a flat track surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fence of the same 
height. In addition, in places, there 
waa another fence erected on top of 
‘the picket fence. Outside the picket 
fence there were seats, & the heads of 
yersons sitting thereon would be below 

he level of the picket & safety fences. 
The spectator, who had not been to 
motor cycle races before, attended in 
consequence of an advertisement, paid 


the fence :—ZJ/eld : deft. wus Hable.— 
CHATWOOD v, NATIONAL SPEEDWAYS, 
LYD., [1929] S. h. (Q.) 29.—AUS. 


242 if. -}—-In an action for 
damages for injuries sustaincd by 
pitfs. by the sudden stopping of an 
amusement device known as a ‘* whoo- 
pee wheel’? upon which they wero 
seated as paying passengers :—-Held : 
the negligence of deft. in not providing 
an emergency brake was the cause of 
the breaking of the shaft & the conse- 
ueent injurics.—BALNE v. SUNNYSIDE 

MUSEMENT Co., LTp., 11931) 4D. L. R. 
487; O. Rt. 549.—CAN. 

sa. Child in corporation playground.) 
—Deft. city corpn. established & con- 
ducted ‘‘ supervised playgrounds ”’ 
throughout the city & employed 
supervisors to tako charge of them :— 
Held; the corpn. assumed, or held 
itself as having assumed, the obliga- 
tion of eek reasonable care of such 
children as should resort to the play- 
grounds, & was bound to make some 
reasonable effort to protect them frora 
dangers known or reasonably to 
be apprehended.—McoSTRaAvVICK  v. 
OTTAWA, [1929] 4 D. L. HK. 492; 64 
O. L. R. 2753; affg., [1929] 3 D. L. ht. 
317; 63 O. L. R. 626.—CAN. 


ab. Person sharing offices with 
friend.)—FPitf. had for a number of 





248a. 


243b. 





-]—Resps. were the proprietors of a | 
space of land known as ‘‘ Dreamland,” which : 
was a place for the entertainment of the 

ublic. On part of this Jand the ‘‘ Atlantic 

lyer *’ was erected by S., under the terms of 
an agreement with resps., by which a part of 
the land at ‘* Dreamland ”’ was taken over by 
S. for the purpose of erecting & running the 
‘* Atlantic Flyer.”” Resps. under the agrec- 
ment were to be paid 33} per cent. of S.’s 
gross receipts, but all moneys were in the 
first instance to be paid to the resps., who 
had the right to appoint the cashiers. Under 
rules & regulations attached to the agrec- 
ment, a right was reserved to resps. to refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 
poe at his own expense a ticket-taker. 

esps. advertised inviting persons to 
‘* Dreamland.” W. was killed while on one 
of the boats of the ‘“‘ Flyer ”’ in consequence 
of a holt giving way & the occupants being 
flung out. Applt., as his mother & partial 
dependant, claimed damages under Fatal 
Accidents Act, 1846 (c. 93), against resps. :— 
Held: on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 
no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of the inviter.— HUMPHREYS 
v. DREAMLAND (MARGATE), Lrp. (1930), 100 
L. J. K. B. 187; 144 L. T. 529; 74 Sol. Jo. 
862, H. L. 


~}—Action for injuries received while 





watching a polo match, through a polo pony 
leaving the ground & passing through a 


hedge :—Held : 


there was no negligence.— 


PIDINGTON v. HASTINGS (1932), The ‘‘ Times ”’ 
Mar. 12. 


Annotation :—Consd. Hall v. Brooklands Auto-Racing Club 


(193 
243C. 


2), 48 T. L. R. 546. 
-}—Pltf. had paid for admission to 





witness motor car races on a course occupied 


& managed by defts. 


As the result of a 


collision between two motor cars near the 


ycars 


in deft.’s building which the friend 


leased 


half of the rent, & they gave one 
another 
business. 


shared with a friend an office 
from deft. Pltf. paid the friend 


mutual assistance in their 
When pitf. was entering a 


Vol. XXXVI.—Nogligence. Cases 248a—267a. 


256. 


260. 


261. 


railing behind which pltf. was standing one 
of the cars leapt into the air & went right 
through the railing, with the result that pitf. 
& several other spectators sustained serious 
personal injuries. It was not disputed that 
this accident was the first time when any 
spectator had been injured by a car leaving 
the track. In an action claiming damages for 
personal injuries the jury found (inter alia) 
that defts. had omitted to take reasonable 
precautions for the safety of spectators, & 
awarded damages to pltf. On appeal :— 
Held: there was no evidence that defts. 
had failed to take proper care to make their 
premises reasonably safe for spectators. 
Defts. were not under any obligation to insure 
safety under all circumstances, but only to 
provide against damage to spectators which 
any reasonable person in their position would 
have anticipated as likely to happen. The 
spectator himself took the risk of remoter 
damage when he elected to attend the races.— 
Hal v. BROOKLANDS AUTO-RACING CLUB 
(1932), 101 L. J. K. B. 679; 147 L. T. 404; 
48 T. L. Rt. 546, C. A. 


Add. Annotations :—-As to (1) Consd. Addie R. 
& Sons (Collieries) v. Dumbreck, [1929] A. C. 
358. Refd. Oldham v. Shetfield Corpn. (1927), 
136 L. T. 681. Generally, Refd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776. 
Add. Annotation :—Consd. Hall v. Brooklands 
Auto-Racing Club (1982), 48 T. L. R. 546. 


Add. Annotations :-—Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. Refd. Silverman v. Imperial London 
Hotels (1927), 137 L. T. 57 ; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


267a. Proprietor of Turkish baths—-Dangerous 


peas, & the employee motioned with 
his head to a shelf where there were 
peas; pltf. walked across the shop to 
the shelf, but stepped into a hole in the 
floor near the shelf, fell into the cellar 


insects.|—Circumstances (see CONTRACT, No. 
5168a, ante), in which :—Held: apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
person were injured, he could recover.— 
SILVERMAN v. IMPERIAL LONDON JIOTELS, 
Lip. (1927), 187 L. T. 57; 43 T. L. R. 260. 


defts.’ foreman upon their premises 
during the crection thereon of a build- 
ing, & spoke to tho foreman at the foot 
of a stair. Tho foreman told him to 
wait thore, or wait where he was & 


passenger elevator in the building it 
egan to slide downwards, with the 
result that pltf. fell forward & was 
injured. A jury returned su verdict 
for damages on which judgment was 
given for pltf., & deft. appealed :-— 
Held: pitf. was an invites, &, there- 
fore, deft. was under the duty towards 
him of taking reasonable cure that the 
premises were safe.—GoRrnDON v, CANA- 
DIAN BANK OF COMMERCE, [1931] 3 
W. W. RR. 185, 373; 40). L. RR. 635; 
44 B.C. R. 213.—CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 


B. (a). 
247 xi, ——- -J—GUILFOIL iv. 
McAviry (T.) & Sons, Lrn. (N. B.), 


{1927} 3 D. L. R. 672.—CAN. 

252 i. ——— -——— Danger un- 
known to inviice.}---GORDON & GORDON 
Cae [1931] 2 W. W. BR. 902.--- 








PART II. BECK ‘oe 2.— 

261 ii, ———.J]—Pltf. went to dcft.’s 
butcher shop to buy meat; he asked 
the employee who served him about 


& was injured. The employee knew 
the trap door which guarded the hole 
was up, & did not warn pltf. The 
shelf was in a part of the shop to which 
customers occasionally weut :—Held: 
pitf., an invitee, was not in a part of 
the shop to which he was not invited, 
& it cowd not be said that he was not 
exercising ordinary care because, going 
acruss a shop to look at goods upon a 
particular shelf, be did not cast bis 
eyes on the floor to see that no trap 
had been laid for him.—RUDLEN +t. 
BRIDGEMAN, [1930] 3 D. IL. RR. 2245 
65 0. L. TR. 224.-~CAN. 


PART II. saa 1, SUB-SECT. 2.— 
sb. Public Library Board.|—Held: 
liable for injury sustained by pltf., by 
a fall upon an icy step of the public 
library building, which she was leaving 
after exchanging books in the library. 
~—NICKELL ¥. CITY OF WINDSOR, [1927] 
dave L. R. 379; 59 0. L. FR. 61 


PART II, SECT. 1, SUB-SECT. 2.—C. 


268 iv. .J—Pitf., looking for 
omployment, came by permission of 


3 





he wowd sec about him. .Pitf. was 
injured by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the promises :—Jleld : 
althourh pltf. was an invitee, tho 
invitation to remain was limited, & 
did not justify him in leaving the place 
indicated & going to another part of 
the preudses where there was danger; 
he had no right to be where he was 
when struck & defts. in the circum- 
stances owed him no duty.—AZZ0LE 
v. YATES CONSTRUCTION Co., [1928] 
1p. L. R. 233; 61 0. L. Re 416. 
CAN. 

268 v. —-—.J—It would be imposing 
too great a Hability on a landowner 
who permits his premises to be used 
as a picnic ground, in the hope of 
profit, to hold him liable for a disaster 
to a child whose parents permit him, 
not merely to bathe upon the safe 
beach in front of the picnic grounds, 
but to stray away to a danger in front 
of adjacont premises where he could 
not be supposed to be invited to 
disport himself. — DRINKWALTER  v. 
MORAND, [1929] 4 D. L. R, 421; 64 
O. L. R. 124.—CAN, 


— 


Cases 275-—322. 
275. Add. Annotation :—Consd. 


309a. 


McAlister (or 
one uv. Stevenson (1982), 101 L. J. 


280. Add. Annotation :—Consd. McAlister (or 


Donoghue) v. Stevenson (1932), 101 L. J. 
P. Cc. 119. 


291. Add. Annotations :—Consd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. Refd. 
Sate v. Sheffield Corpn. (1927), 1386 L. T. 


304. Add. Annotation :—As to (1) Consd. Oldham 


v. Sheffield Corpn. (1927), 186 L. T. 681. 


809. Add. Annotation :—Consd. Addie R. & Sons 


(Collieries) vy. Dumbreck, [1929] A. C. 358. 


-]—A piece of waste land, whose 
owner was laying it out as a building estate, 
adjoined the highway & was unfenced, & 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large elm tree, & by 
a contract between the owner & deft., who 
was a nurseryman, the latter undertook to 
fell the tree. On the day on which the tree 
was expected to fall there were many 
children on the land, & deft. or his assistant 
more than once drove them back from the 
tree. At 5.15 p.m. the tree was held up by 
one root only, & deft., knowing that when 
that root was cut the tree would fall within 
two minutes & without giving any further 








822. Add. Citations :—136 L. T. 681; 


ENnGLisH AND Emprre Dicest SupPLEMENT., 


warning to the children, cut that last root, 
whereupon the tree fell & in ita fall hurt pltf., 
a boy ten years of age. In an action in the 
county ct. by pltf. against deft. for personal 
injuries the judge found that deft. had been 
guilty of negligence in not warning the 
children that the tree was about to fall, & 
that pltf.’s injuries were due to that negli- 
gence; but he further found that pltf. was 
a trespasser on the land, & on that ground 
he gave judgment for deft. On appeal :— 
Held: deft. owed a duty even to a trespasser 
not to do any act, which would alter the 
condition of the land & might injure him, 
without giving him warning; the judge in 
finding that deft. had been negligent had 
found that he had committed a breach of 
that duty towards pltf., though a trespasser ; 
& pltf. was entitled to judgment.—MouURTON 
v. Poutrer, [19380] 2 K. B. 183; 99 L. J. 
K. B. 289; 143 L. T. 20 ; 35 Com. Cas. 308 ; 
sub nom. MOULTON v. PouttrmrR, 94 J. P. 
190; 46 T. L. R. 256; 74 Sol. Jo. 170. 


310a. —-_-- ——— Felling tree.]~— MOURTON wv. 


PovuLreR, No. 309a, ante. 


321. Add. Annotation :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. 

O1 J.P. 
69; 25 L. G. R. 94. 

Add. Annotation :—Distd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


PART II. SECT. 1, SUB-SECT. 3.—A. 


285 ii. —— Children walking along 
track.)—AcabIa CoaL Co. v. MCNEIL, 
{1927} 3 D. L. R, 871; [1927] S.C. R. 
497; 33 Can. Ry. Cas. 49.—CAN. 


287 i. Gucsts.J—Pttfs., who were 
gratuitous passengers in deft.’s motor 
car, were injured in a collision between 
it & another motor car. The trial 
judge found negligence on the part of 
deft. & awarded both pltfs. damages. 
Deft. appoaled :—-Held: the appeals 
should be dismissed.—LECNTZIER vv. 
LECHTZIER, LEVY v. LECHTZIER, {1931] 
1 W. W. RR. 425; 1 D. I R. 1004; 
43 B. CG, R, 423.-—CAN, 


PART II. SECT. i dial 3.— 
» (2B). 

286 xiii. —— ——.]—ACADIA COAL 

Co. v. MCNEIL, [1927] 3 D. L. R. 871; 

Tal S.C. R. 497; 33 Can. Ry. Cas. 


288 xiv. -~——,]—Tho driver of 
@ motor car is liable for injuries caused 
& gratuitous passenger by his negli- 
ence in driving the car.—LIMB & 
sauMB ov, Stewarr (B. C.), [1929] 2 
D. L. R. 349; revag., [1926] 3 D. L. R. 
550; 3 W. W. Rh. 205.—CAN. 


288 xv. --——-—,J—The driver of 
a& motor car which is travelling behind 
another car is uuder the duty to a 
passenger in his car to anticipate & 
take reasonable care to avoid the risk 
which nay arise from the driver of the 
car abead doing what he should not do, 
e.g. Inaking a sudden left-hand turn at 
an intersection without giving any 
signal of his intention to turn.-—~ 
McLEOD v. BOULTBEEK & ATKINS, [1931] 
2W. W.R. 805; 4D. L. . 912; 44 
B. C. R. 375.—CAN. 


288 xvi. -]}—~—In an action 
for damages for personal injuries, 
brought against the magistrates of a 
burgh as the owners & occupiers of an 
caplanade, pursuer averred that the 
esplanade included a granolithic foot- 
way, that udjucent to the footway 
were @ number of seats on platforms 
clear of the footway ; that the public 
were pernutted by defenders to have 
access to the that the 














ootway ; 


esplanade wus not lighted at night: 
& that he, while walking on the footway 
at night, had fallen over a scat placed 
on the footway, & had beon injured. 
He further averred that he had believed 
that the footway was free from obstruc- 
tions, & that all the seats were on the 
Platforms & not on the footway; 
that he was entitled to expect that the 
footway would be kept safe for foot 
traffic, or guarded & lighted if not sa; 
the defenders ought to have known 
that the seat was in a dangerous posi- 
tion, & in leaving It unlit after dark 
they were guilty of negligence :—Held : 
as pursuer was merely a _ licencee, 
defenders’ only duty was not to subject 
him to a trap & there were no relevant 
averments of a trap.--BOLTON 7, 
JOURNCK MAGISTRATES, [1932] S. C. 
239.—SCOT. 


PART II. SECT. 1, SUB-SECT. 4. 


307 xiv. —-—.]}—The adult pitf., 
having business with defts., drove his 
motor-truck into their enclosed 
pence & left it standing therein. 
qis daughter, the infant pltf., who bad 
accompanied him, remained seated in 
the truck. It was struck by a car of 
deft.’s which was pushed over the end 
of a railway siding. The truck was 
damaged & the infant ply injured :— 
Held: the infant pltf, was a mere 
trespasser & could not recover.— 
BETTLES v. CANADIAN NATIONAL RYS., 
{1929} 4 D. L. R. 175; 35 Can. Ry. 
Cas. 309; 64 O. L. R. 2113 revaeg., 
[1929] 2 D. L. R. 782; 55 Can. Ry. 
Cas, $05 > 63 O. L. R. 637.—CAN. 


PART II. SECT. 1, SUB-SECT. 6. 


d i, Window broken by negli- 
gence of servants.|—Defts. were the 
occupiers of a building abutting on the 
street. Two servants of defts. were 
engaged on the third floor of the build- 
ing in moving a large table by means of 
an electric hoist. Overlooking the 
street on this floor was a window, half 
of which was projecting over the street, 
having been opened to give the table 
more play. One servant was hol 
the table top, & the other servant was 
working the hoist. At a time when 


the table was suspended in the air, the 
foot of the servant holding the table 
slipped, & in consequence the tuble 
struck that half of the window pro- 
jecting over tho street. The window 
was broken & the glass fol] on pitf. 
assing in the street below & injured 
hin . The other windows on this 
fluor of the building had been broken 
on previous occasions by rolls of 
linoleum whilst being moved by the 
electric hoist :—~Held: pltf.’s injuries 
were caused by the negligent use & 
management of defts.’ property by 
thelr servants, & that such negligence 
was the effectivo cause of pltf.’s 
injuries.—Mor& v. EDwaRps & LAMB, 


d ii. ——— Dead tree falling on high- 
way.}+—The occupier of land on which 
there is standing a dead tree which 
had grown there naturally & which 
is not overhanging his boundary is 
not liable te a person who while on tho 
pe alntey highway is injured by the 
falling of the tree across the highway,— 
BoakD OF ScliooLn 
TRUSTRES OF NORTH VANCOUVER, 
PATTERSON v. CANADIAN ROBERT 
DOLLAR Co., [1929] 3 D. L. IR. 33; 2 
eas hk. 181; 41 B. GW RR. 123.— 


PATTERSON U. 


sx. Unguarded excavation on pro- 
perly—-Property unfenced from side- 
walk.)}--Deft. owned a property at the 
corner of F. Street & First Avenue. 
There was a fence along FF. Street but 
no fence on First Avenue. There was 
an unguarded excavation on the 
property intended for the basement of 
a house, about two feet from the line 
of F. Street & about twenty feet from 
the line of First Avenue. On a dark 
& foggy night pitf., who was oa stranger 
in the town, was walking to his bome. 
He missed his way on First Avenue 
where there was no sidewalk, fell into 
the excavation & was injured :—Held: 
as there was no fence, pitf. In straying 
upon deft.'s land was not a trespasser, 
& there was a duty upon deft. not to 
maintain a trap such as this excava- 
tion. Pltf. was therefore entitled to 
recover.--BLANCHARD vw. Va 


858. Add, Annotations :-—Consd. 


PART II. SECT. 3, SUB-SECT. 1. 
337 vi. 


Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46; 
McAlister (or Donoghue) v. Stevenson (1982), 
101 L. J. P. C. 119. 


8538a, —_—. Hot water boiler—Heated by gas burner 


without flue.|]— Defts., who were builders, 
sold a house to a purchaser, the contract 
providing that before conveyance the house 
was to be completed with a design similar 
to that of other houses on defts.’ building 
estate & to be fit for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner with no flue to carry off waste pro- 
ducts & with a linen shoot between the 
kitchen & the bathroom. A _ similar 
apparatus was installed by dcfts. in the house 
in question, & after the installation the gas 
co., on behalf of the purchaser, who was 
already in occupation as a tenant-at-will 
pending completion, set the regulator at 
45 feet an hour, & the apparatus, when 
so regulated, was perfectly safe. The pur- 
chaser or his wife, in all probability, after- 
wards altered the regulator to 75 feet an 
hour, which was dangerous, & they were 
found dead in the bathroom, death being 
due to the inhalation of carbon monoxide. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action for damages, (a) for breach of a 
contract to render the house fit for habita- 
tion, & (6) for negligently installing the 
apparatus so that noxious gases or products 
of combustion would be omitted into the 
house. The evidence established that such 
an installation, properly regulated, was not 
dangerous, & that defts. had nothing to do 
with the regulation :—Held: (1) since, apart 
from statutory exceptions which did not 
apply, a landlord or a vendor of real estate 
was not, in the absence of express contract, 
liable to his tenant or purchaser for dangerous 
defects, & since there was no evidence of the 
house being unfit for habitation with the 
apparatus properly regulated, pltfs. could 
not succeed on the ground of contract; 
(2) since the apparatus as installed by defts. 
was not dangerous, pltfs. could not recover 
on the ground of tort.—BOTTOMLEY v. 
BANNISTER, [1932] 1 K. B. 458; 101 L J. 
K.B.46; 146 L. T. 68; 48 T. L. R. 39, C. A. 


Annotation :—Consd. McAlister (or Donoghue) v. Stevenson 
(1982), 101 L. J. YP. C. 119. 


354. Add. Annotations :—Consd. Bottomley v. 


Bannister (1981), 101 L. J. K. B. 46; 
McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. Cc. 119. 
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Application of R. S. O 


Vol. XXXVI.—Negligence. 


Cases 353—364a. 


356. Add. Annotation :—Refd. Bottomley v. Ban- 


nister (1931), 101 L. J. K. B. 46. 


359. Add. Annotation :—Consd. Langham v. Wel- 


361a. 


lingborough School Governors & 
(1932), 147 L. T. 91. 


~.}—The law seems to be (1) if a barge 
which has carried petrol is an article dangerous 
in itself, it is the duty of the owners to take 
proper & reasonable precautions to prevent its 
doing damage to people likely to come in 
contact with it. These precautions may be 
fulfilled by entrusting it to a competent 
person with reasonable warning of its 
dangerous character, if that danger is not 
obvious. If such precautions are not taken, 
the owner will be liable to third persons 
with whom he has no contract for damage 
done by the barge, which they could not have 
avoided with reasonable care; (2) If the 
barge which has carried petrol is not danger- 
ous in itself, but becomes dangerous because 
it has been insufficiently cleaned, & the owner 
is ignorant of the danger, the owner is not 
liable for damage caused by it to persons with 
whom he has no contract; (3) In the case of 
a thing dangerous in itself, where either the 
danger is obvious or the owner has given 
proper warning to the person entrusted with 
it, not being his servant, the owner is not 
liable for negligence of such person causing 
injury to a third party; such negligence is 
nova causa interveniens (ScRUTTON, L.J.).— 
HopaE & Sons v. ANGLO-AMERICAN OIL Co. 
(1922), 12 Ll. L. Rep. 183. 


er 


Annotations :—Consd. Bottomley v. Bannister, [1932] 1 K. B 


458: McAlister (or Donoghue) v. Stevenson 


(1932), 101 


L. J.P. CG. 119. 
361b. ——.}—Taytor (J.) & Sons, LD. ». 


364. 


] — McRory v2. 
DOMINION CoaL Co., LTD. (1896), 40 


UNION-CASTLE Mati. S.S. Co., Lrp. (1932), 
48 T. L. R. 249; 76 Sol. Jo. 148. 


Add. Annotations :—Consd. Bottomley v. 
Bannister, [1932] 1 K. B. 458; McAlister 
(or Donoghue) v. Stevenson (1932), 101 
L. J. P. C. 119. 


-_—— ———- ———.]—-By Scots & English 
law alike the manufacturer of an article of 
food, medicine, or the like, sold by him to 
a distributor in circumstances which prevent 
the distributor or the ultimate purchaser or 
consumer from discovering by inspection any 
defect, is under a legal duty to the ultimate 
purchaser or consumer to take reasonable 
care that the article is free from defect likely 
to cause injury to health.—M‘ALISTER (OR 
DONOGHUE) v. STEVENSON, [19382] A. C. 562 ; 
101 L. J. Pp. Cc. 119; 147 L. T. 281; 48 


TRALIAN Rys. Comm., [1928] S. A. S. R. 
2 US. 


te 
e 


1927, c. 146.}—An “ accidental fire ’’ 
within above Act does not include a 
fire which had its origin in negligence, 
but is confined to the case of a fire 
produced by imnere chance, or incapable 
of being traced to any cause.— 
McAUMFFE tv. HUBBELL, [1931] 1 
dD. L. R. 885; 66 0. L. R. 349.—CAN, 


PART II. SECT. 3, SUB-SECT, 2.—A. 

$42 xvi. ——.]—Deft. who set firo 
to orchard prunings & brush which he 
had piled up on his land, held to have 
been negligent in failing to take proper 
precautions to see that the firc did not 
got beyond his control to the injury 
of pitf.’s woclentag 3 property.—Mark- 
SHALL v, HUTTON, 1928] 2 W. W. R. 


N. 8. It. 89.—CAN. 


342 xviii. -,J-~- When a fire is 
caused by negligence on uncleared arable 
land damages are to be assessed on the 
ordinary principle that pltf. is entitled 
to have the difference in value to him 
of the property before & after the fire. 
Damages allowed should take into 
account the extra cost of clearing, loss 
of productivity, & loss of feed. & 
against these should be offset any 
advantages arising, sucb as the sale 
of timber partially burnt & any 
deductions such as the restoration of 
the land to its original condition by 
natural ont before there is a like- 
Iihood of its being used for farming 
purposes.-—GENDERS v. SOUTH AUS- 


PART II. SECT. 4, SUB-SECT. 2.—A 


862 i. Liability of manufacturer of 
dangerous arlicle—To warn purchaser 
of dangerous character —- meibariedet to 
third party— Article dangerous in itself. | 
—Where the vendor of a chattel, in this 
case a firework, which belongs to the 
dangerous class delivers it with a 
proper warning to recipient, he owes 
no further duty to the pereon who 
receives it from the recipient, nor, 
where the danger is apparent on the 
face of the thing, does he owe a greater 
duty with regard to the manufacture 
of the article than if it was not 6 
dangerous thing in itself.—-BROWNLEE 
v. AND FIREWORK Co., {1931} 1 
D. L. R. 127 ; 65 O. L. R. 646.—CAN. 


Cases 364a-—382a. ENGLISH AND Emprre Digest SUPPLEMENT. 


T. L. R. 494; 76 Sol. Jo. 396; 37 Com. Cas. 


350, H. L. 


Annotation :—Distd. Farr v. Butters Bros. & Co. (1932), 


174 L. T. Jo. 86. 
364b. 


builders’ men. 


who in assembling the 
tain cog-wheels worke 


‘Defect discoverable on 
examination—& discovered by injured party.] 
——Crane manufacturers sold a crane in 
to a firm of builders, the arrangement 
that the parts were to be assembled by the 
The builders had in their 
employment an experienced crane erector, 
arts found that cer- 

stiffly, did not fit 
accurately, & required to be remedied; he 
accordingly marked in chalk the places where 


there was inaccurate fitting, saying at the 
same time that he would have to report the 
matter to his employers. 
so discovered had been remedied the erector 


Before the defects 


began working the crane, & while he was so 


arts 
eing 


engaged a partof it fell & killed him, the fall 
being due to the defects above mentioned. 
In an action by his widow under Fatal Acci- 
dents Act, 1846 (c. 93), against the manu- 
facturers of the crane :—Held: 
being discoverable on reasonable inspection, 
&, having in fact been discovered by the 
deceased man, the manufacturers owed him 
no duty & were not liable for the accident.— 
Farr v. Burrers Bros. & Co., [1932] 2 K. B. 
606; 101 L. J. K. B. 768; 1471. T. 427, C0. A. 


the defects 


Part I1l_—Negligence in relation to Highways. 


382a. Motor-van mounting pavement.]—Where a 

motor-van gets on to a pavement intended 
foot-passengers & injures 
standing there, these facts, in vhe absence of 


for 


PART II. SECT. 9, SUB-SECT. 1.—B. 

g (p. 59) i. Driving in fog.jJ— 
The driver of a tramcar when driving 
in a fog should keep his car under such 
control that. he may stop it within the 
limits of his vision.—VANCOUVER ICE 
& STORAGE Co. v. British COLUMBIA 
ELEcTrRic Hy. Co., [1927] 1 W. W. R. 
631; 38 B.C. I. 234.—CAN. 


h (p. 60) i. —-—-.}—The driver of a 
motor vehicle upon city streets may 
be grossly negligent if his car is 
travelling at the permitted speed of 
20 miles per bour, or even at a much 
lower rato of speed: what is an exces- 
sive rate must depend upon the cir- 
cumstances of each case. Jn this 
case, where there was a collision of 
motor vehicles at the intersection 
of two city highways :—Held: the 
driver of the vehicle on the right had 
not such a clear view of approaching 
traffic as made [t safe to approach the 
intersection at the rate at whieb his 
vehicle was travelling—15 miles an 
hour or more.—MARTIN v. POWELL, 
POWELL ». MARTIN, (1928) 4 D. I. R. 
149; 62 0. L. RR. 436.— CAN, 


h (p. 60) ii. -+~In_ ordinary 
circumstances, if a driver turns out of 
& across the line of traffic, after giving 
the usual warning by putting out his 
hand (although his duty may not be 
s0 great as to make sure), he acts 
negligently unless he has at least 
reasonable ground, beside the mere 
fact of his warning, for believing that 
he can cut across without endanger- 
ing approaching traffic.—-GREEN  v, 
Harpy, [1929] S. A. S. Ii. 58.—AUS., 

h (p. 60) iti. -~-~--.}—CAMERON 1. 
McDONALD, [1931] 1 W. W. RR. 731; 
2D. 1. R. 978.—CAN. 

u (p. 61) i. ——-.]— COLLIne vv, 
GENERAL SERVICR TRANAPORT Co, 
(B. C.), [1927] 2 D. L. R. 353.—CAN. 


u (p. 61) ii. ——.+—-SCHONBERNER v. 
BARRON (Alta.), [1927] 3 D. L. R. 708; 
(1927} 2 W. W. R. 417.—CAN. 


u (p. 61) ili, ——~-.}+—Evon though a 
motor car is travelling on the right- 
hand side of the road, the driver is not 
justified in holding to his course regard- 
less of the consequences, but is bound 
to exercise reasonable care to avoid 
injuring others, & owes this duty to 
the driver of an approaching car even 
if the latter has not yet complied with 
the statutory provision requiring him 
Lo turn out to the right of the centro of 
the highway.—AtCpeT  ». WELSCH, 
[1929] 2 D. L. R.186; 235.0. R.165; 
(1928] 3 W. W. RK. 655.—CAN., 








persons 


u (p. 61) iv. -.}—A driver of a 
motor vehicle must expect the presence 
of other persons & animals on the high- 
way, & his failure to sce them in time to 
avoid running into them may amount 
to negligence.—KEATLEY v. SPEARING, 
{1931] 2 W. W. RR. 309.—CAN. 


u (p. G1) v. }—Pitf., a peder- 
trian, was proceeding over a footpath 
to a gate into a place on a racecourse 
where motor vehicles parked. A 
motor car proececding over the foot- 
path, which at this point was asphalted 
as a track for motor cars, & into the 
perene place, ran down pitf. from 

ehind. Pltf. did not see or bear 
deft.’a car, but before approaching the 
asphalted track he looked into the 
motor park & also on to the roadway, 
but along the direction opposite to 
which pltf. was approaching. On 
approaching the gate, he stopped 
momentarily facing the motor park. 
The driver of the cur gave no sufficient 
warning, & came from such a direction 
that the pltf. was entitled to expect a 
warning. The car was accelorated just 
before it struck pltf.:—Z/eld: deft. 
was guilty of negligence in driving at 
an excessive speed, & had disabled 
himeclf from avoiding the consequences 
of pitf.’s default in not keeping a more 
careful look out.-~ RANKIN v. RICHARDS 
(1929), S. A. Ss. n. 100.—AUS. 


386 x. - -.}+—SOLOMON v. Mus: 
srrr & Brient, LTp., [1926] App. D. 
427.—-S. AF. 

386 xi. ~——,J—A motor truck 
proceeding westerly upon a highway 
was about 5 fect from the south kerb, 
when, as it approached an intersecting 
highway, it struck a boy riding a 
bicycle & injured him. In an action 
to recover damages for the Injury from 
the owner of the truck alleging ncgll- 
gence of the driver, the trial judge 
directed the jury as a mattcr of Jaw 
that they were entitled to find the 
driver negligent, from the one circum- 
stance that he was on the wrong side 
of the highway :—~feld : misdirection, 
& a new trial was ordered.—ALLEN 0”, 
LORD, [1928] 4 D. L. R. 62 . 62 O. ifr R. 
433.—-CAN, 


386 xii. ——-- ——~.]}—The driver of a 
motor vehicle is guilty of negligence in 
travelling on the left side of the road, 
without any just excuse for doing so, 
if he knows or ought to know that by 
s0 proceeding he is likely to collide 
with another vebicle coming from the 
opposite direction, & under such con- 
ditions he is under the duty to use 


G 








explanation, constitute evidence of negli- 
gence.—ELLon v. SELFRIDGE & Co., LTp. 
(1930), 46 T. L. RN. 286; 74 Sol. Jo. 140. 
Annotation :—Refd. Halliwell v. Venables (1930), 99 lu. J. 
K. B. 353, C. A. 


More care & keep a better look out to 
avoid a collision than would be 
required of him if he were on his proper 
side of the road.-—-ERICKSON v. KLATT, 
1929} 3 D. L. R. 2953; 2W.W. RR. 5; 
23S. L. R. 567.—CAN. 

389 i. Insufficient lighting.}---In an 
action for damages resulting from a 
collision between automobiles — the 
judge found that the real cause of the 
accident was that deft.’s car was being 
driven at night with only one lighted 
headlight. Deft. appealed :— Held : 
said finding was justified & the appeal 
should be dismissed.—NESBITr — tv. 
CARNEY, [1930] 3 W. W. BR. 504: 
119381]. D. 1.106; 258. L. RR. 129.— 
CAN. 


389 ii. ——--.}—RUBBERNUS v. DOoWw- 
NARD, [1930] 2 TD. lu. R. 767.—CAN. 

se. Failure to give signal—Of intention 
to turn.jJ—It is incumbent upon the 
driver of a vehicle, who desires to 
change his course & to turn into another 
street, to give a warning to that cffect, 
& to turn the corner at a pace which 
will give him complete control] over 
his vehicle—Uys v. Uys, [1927] 
App. D. 394.—S. AF. 

sf. Lark of sufficient control.|—The 
driver of an automobile should have 
his car under such control that he is 
able to come to a stop in the space 
which he seer clear ahead.—-MACGILL v. 
Houmes (1927), 39 BB. C. R. 65.—CAN. 


sg. Failure to give notice of intention 
to cross street.}-—-BILOoW v. MAYLAND 
(Alta.), [1929] 4 D. L. R. 561.—CAN, 


sh. Absence of ‘clear view ’’—In- 
sufficient headlight.}] — FUTTAN  »v. 
O’CONNOR-FENTON, [1929] 4 D. L. R. 
62; 64 O. L. hr. 208.—CAN. 


sj. Failure to slow duwn.)~- 
When a person driving a motor car 
at) night knows that another car is 
on the road a short distance ahead, & 
his vision is so interfored with by tho 
lights of an approaching car that ho 
cannot, see the location of the car 
ahead, he is under the duty of slowing 
down & proceeding with his car under 
puch control as will prevent it from 
crashing into the car  ahead.— 
FLETCHER v. MULLEN, [1930] 2 
Ww. W. RR. 529: 3D. L. R. 9193 24 
S. L. R. 520.—CAN. 


sk. ——.J—-No coneral rule can 
be laid down as the duty of a driver 
of a motor car to stop when the lights 
of an approaching car interferes with 
his vision. The circumstances of each 
case must be carefully examined before 





396. Add. Annotation :—Apld. Brooke v. Bool, 


{1928] 2 K. B. 578. 


400a. Presumption that car driven by owner or 
agent.J—Where a pltf. in an action for 
negligence proves that damage has becn 
caused by deft.’s motor car, the fact of 
ownership of the motor car is 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or agent.—BARNARD »v. SULLY 
(1981), 47 T. L. R. 657, D. C. 

407. Add. Annotations :—Consd. Bottomley v. 
Bannister, [1932] 1K. B. 458; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 


Pp. C. 119. 


408. Add. Annotations :—Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. ©. 119. Refd. Bottomley v. Bannister 


(1931), 101 L. J. K. B. 46. 


420a. Unhorsed van.]——-DONOVAN v. UNION CART- 
AGE Co., Ltp. (1932), 49 T. L. R. 125. 


concluding that a driver should ston, 
or almost stop, when his vision for 
any. reason is impaired.— NORTHERN 
Exvecrric Co., Ltn. ». KELUY, [1931] 
3 W. W. TR. 527,—CAN, 


sm. Restarting tari in fog—-Passengers 
not told to alight. |—While a taxicab was 
being driven in oa dense fog astride a 
atrect-car rail its engine stalled, & 
before the driver could start it again 
the cab was run into by a street car 
which, despite the warnings of the taxi 
driver, approached from behind & the 
passengers in the cab were injured :— 
Held: the fact that the driver did not 
first get. his passengers ont of the cab 
before attempting to get it under way 
again did not constitute negligence ; 
nor did the driver by driving astride 
the rail or because of the position of 
the car after it stalled vivlate the 
trafic byc-law relied on by plitfs.— 
NOWELL v. YELLOW Cap Co., Lrn., 


11930) 1 PD. LL. R. 4913 [1929) 3 
W. W. R. 616; 41 iB. CGC. R. 494; 
revsg., [{929] 4 D. L. R. 280; 1 


W. W. RR. 822.—CAN. 

sn. Failure to keep distance from cars 
ahead.|— There ig no authority for 
propounding a rule that the failure of 
the driver of a motor car to keep at a 
greater distance than six to eight 
feet from cars ahead of him always 
constitutes negligence. —STANLEY 1. 
NATIONAL FRuIT Co., (1929) 3 W. W. RR. 
22: reved., [1931] 1 D. L. R. 306; 
S. Cc. R. 60.—-CAN, 


so. Car parked for reasonable time.)-— 
The driver of a vehicle has a right to 
stop temporarily upon a highway to 
load or unload his vehicle, but this 
right is limited by the correlative right 
of others to poss along the highway. 
The right of the driver so to stop musi. 
be exercised reasonably ; & whether 
the length of time or extent of stoppage 
is reasonable is a question of fact to be 
determined by the circumstances of 
cach caset.—BRAIN v. CRINMAN, [1931] 
1D. h. R. 546; 660. L. R. 223.—CAN, 


sp. No liability to nedestrian anpear- 
ing suddenly from behind parked cars.|— 
Deft. driving car had a right to expect 
that pedestrians would act reasonably : 
& she had no reason to anticipate that 
any one would be so foolish as to come 
out suddenly from between two lines 
of parked cars without looking to see 
if there were any moving cars too near, 
as pitf. did. —TAYLor v. AINSLTE, [1931] 
3D. L. tt. 26; O. R. 188.—CAN, 

sq. Intersection controlled by ght 
signals—No liability when pedestrian 
suddenly disobeys signals.j—When the 
driver of a motor vehicle has the signal 
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421a. Parties—Defendant insured—lInstitution of 


third party proceedings against insurer.]— 


rima facie 


(1) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 


an action against a motorist the jury should 


139 L. T. 379. 
139 L. T. 379. 


421b. 


C. A. 


ligbts with him he knows that they 
are against pedestrians crossing his 
path, & he has a right to expect that 
the signals will be obeyed by them. 
He must use every precaution to avoid 
an accident, but he is not in all cases 
to be regarded as negligent bocause he 
fails to observe negligent conduct of a 


pedestrian.— HULME v. CREELMAN, 
f1931] 1 D. L. R. 682; 660. L. RR. 
360.—-CAN., 


sr. Driver of one car negligent— 
Damage caused by driver of second car 
swerving to avoid accident—Liability of 
jirst driver.[—-TATISICH v. JDWARDS, 
Dan 8. C. n. 167 > 2 D. L. R. 521.— 

st. Approaching intersection at exccs- 
sive speed.J—Held: pltf. was also 
negligent’ in approaching the inter- 
section at an unlawful & excessive 
rate of speed, namely, about forty 
miles an hour.—ANDERSON tv. PARNEY, 
(1930) 4 1). L. R. 833; 66 0. L. R. 
112.—-CAN. 


sv. Qlaring headlights.) —TINKLER v. 
GOEBEL, [1931] 2 W. W. R. 413.—CAN. 

sb. -J—(1) No absolute rule can 
he formulated as to the duty of the 
driver of a motor car to stop when 
his eyes are dazzled by tho lights of an 
approaching vehicle; the facts of the 
particular case must determine the 
necessity for his doing so. (2) In the 
absence of an apparent danger of a 
grazing collision, it is not negligence 
for the driver of a motor car to drive 
with his left elbow projecting over the 
window silkL—BEARDSLEY v. CLARK, 
{1932]2 W. W.2R. 481; 4D... 237. 
——CAN. 

sd. -}—Resp.’s servants left a 
roller on the side of a road at night 
without any light or other warning. 
The driver of pltf.’s truck, seeing a 
car coming towards him, pulled further 
over to the left of the road, but being 
dazzled by the lights of the cur he did 
not see the roller & coljided with it, 
dumaging the truck :—//eld: there 
was no negligence on the part of the 
driver of the truck, & the negligence of 
deft. was the real cause of the accident. 
—Tavtor v. MAIN RoAnSs BOARD, 
f1931] W. A. L. it. 48.—AUS. 


sw. Pitting chains on car after dark—- 
No rear ligh!.)—It is negligonce for the 
driver of a motor car to kneel in the 
roadway after dark for such a purpose 
as the putting on of chains without 
having the red light on the rear end of 
his car which is called for by Motor 
Vehicle <Act.—SrercrRA vv. RIDGE, 
11931] 1 D. L. R. 694; [1930] 3 
W.W. RR. 465; 39 Man. L. R. 256.—CAN, 








not he informed that deft. 
GowaRk v. Hares, [1928] 1 K. B. 191; 96 
J.. J. K. B. 1088 ; 


Annotations :—As to (1) Refd. Grinham v. Davies (1928), 
As to (2) Apld. Grinham v. Davies (1928), 


Annotation :—Dist . 


is insured.— 


137 L.. T. 580, ©. A. 


~.|—LOTHIAN v. EPWORTH 


Press (1926), [1928] 1 K. B. 199,n.; 96 
L. J. K. B. 1092, n.; 


137 L. T. 582, n., 
Gowar v. Hales, [1928] 1 K. B. 191. 


sx. Backing car into lane without 
warning.|--lKivA tv. JOWNBON, [1932] 3 
W. W. RR. 502.-—CAN. 

sy. Breach of lighting regulation as 
contributory negligence.}—MORRISON »v. 
KrRGusON, [1930] 1 D. L. R. 9133; 1 
M. PP. 1. 81.—CAN. 


PART Il. SECT. 9, SUB-SECT. 1.—C. 


Vehicle driven by third party—With 
owner’s permission.) — Sce AGENCY, 
Part IX., Sect. 4, sub-sect. 1, C, 


PART HI. SECT. 9, SUB-SECT. 1.—D. 

401 i. Duty of driver to give place lo 
pedestrian.J-——ELLIOTT 1». JOHNSON, 
[1929) 1 D. L. R. 208; [1928]8. Cc. R. 
4$08.—CAN. 


402 i. Injury must be attributable to 
negligence of driver~-Effect of con- 
tributory negligence of pedestrians— 
Effect of bye-law against “ jay-walking.”” 
—CHESTER v. KINNEAR (Alta.), [1927] 


1D. L. R. 47; [1926] 3 W. W. h, 601.—~ 
CAN. 
402 ii. ——- —— Duty of tramcar 


drivers.}—SYMONS v. WINNIPEG ELEC- 
TRIC Co, (Man.), [1928] 1 D. L. R. 159; 
1927] 3 W. W. R. 650; affd. sub nom. 
WINNIPEG EniEcrric Co. ». SYMONS, 
[1929] 2 D. L. RL197; [1928] 8S. Cc. R. 
627.—CAN. 


as — 


402 iil. ——.}-~— HOARE 0. 
ga ets (1926), 29 W. A. L. R. 67, 


PART III. SECT. 9, SUB-SECT. 2. 


413 i. Defective steering gear of motor 
car—Knowledge of defect.}—Morr v. 
Hii, (1927), 30 W. A. L R. 56.—AUS. 

413 ii. Defective steering gear of 
motor car.}-— Deft. was driving a motor 
car with defective steering gear when 
the car swerved owing to such defect 
& ran over pltf.’s dog :—Held: that 
driving a motor car in a defective 
condition if the injury may reasonably 
be discovered or is known renders a 
person liable for the injuries of which 
the defect is the effective cause.— 
ry v. HILL, [1928] W. A. L. R. 56,.— 


PART III, SECT. 9, SUB-SECT. 7, 

ni, —--—~ Absence of licence & lights.] 
—The failure to take out a licence to 
operate a motor car does not bar the 
recovery of damages resulting from the 
negligence of the driver of another car : 
& a breach of the statutory duty as to 
carrying lights is a bar only if it can 
be shown that such breach was a 
proximate cause of the accident,—— 
JASSEL v. THOMPSON, [1930] 1 
WwW. W. R. 1000; 3 D. L. R. 65.—CAN, 


Cases 440a—4570. 


440a. 


451a. 


ENGLISH AND Empire Dicest SUPPLEMENT, 


Part Vil.—Children. 


~.}+—-DONOVAN v. UNION CARTAGE O0., 
Lrp. (1932), 49 T. L. R. 125. 


450. Add. Annotation :—Expld. Addie R. & Sons 


(Collieries) v. Dumbreck, [1929] A. C. 858. 


-}—A co. having works near a railway, 
under a licence from an adjoining landowner, 
constructed a siding on his land & erected 
thereon a post to which a pulley block was 
attached called a sheave. To move a truck 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of the vruck & the other to the 
back. The siding adjoined some fields which 
were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the fields had disappeared, &, to 
the knowledge of the co., children frequented 
the siding & played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of seeing that the rope 
was properly adjusted & of driving children 
away. After the men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself & as next 
friend of the children, claimed damages 
against the co. for the injuries sustained by 
the children :—Held: it being well known 
to the co. that when the machine was going 
to start it was extremely likely that children 
would be near the sheave, the duty owed by 
the co. when they set the machine in motion 
was to see that no child was in such a position 





457a. 


Lip. v. CALLAN, [1930] A. C. 404; 99 L. J. 
K. B. 880; 142 L. T. 581; 045. P.174; 85 
Com. Cas. 800; 28 L. G. R. 543, H. L. 


Annotations :—Folld, Mourton v. Poulter, [1930] 2K. B. 183; 
efd. Sycamore v. Ley (1932), 74 L. Jo. 41. 


457. Add. Annotation :—Apprvd. Addie R. & Sons 


(Collieries) v. Dumbreck, [1929] A. O. 358. 


.]—A boy four years of age was killed 
by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
The system, which was used for depositing 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed & returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
& it was, to the knowledge of the colliery 
co., used as a playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded. The wheel was dangerous & 
attractive to children, & at the time of the 
accident it was insufficiently protected. The 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
persons frequenting the field. The boy had 
been warned by his father not to go near the 
field or the wheel. In an action for damages 
by the father against the co.:—-Held: the 
boy was a trespasser & went on the colliery 
premises at his own risk, & the co. owed him 
no duty to protect him from injury.— 
ADDIE, R. & Sons (COLLIERIES) ». DuM- 
BRECK, [1929] A. C. 358; 98 L. J. P. C. 119; 
140 L. T. 650; 45 T. L. R. 267; 84 Com. 
Cas. 214, H. L. 





as to be exposed to danger by the occasional 


Annotations :—Expld. Mourton v. Poulter, (1930] 2 K. B. 


use to which the machine was put, & that 183. Refd. Kxcelsior Wire Rope Co. v. Callan, [1930] 


they had failed in that duty. 
danger being apparent, if was not material 
whether the children were or were not 
trespassers.— EXCELSIOR WIRE lore Co., 


PART VII. SECT. 1. 


433 i. Liability dependent on breach 
of duty— Public park close to ratlway.|— 
Held: there was no obligation on the 
corpn. owning the park to build a 
fence to separate it from the raillway.— 
RICHARDSON v. CANADIAN NATIONAL 
Ry. Co., [1927] 2 D. L. R. 801 ; 32 Can. 
Ry. Cas. 411; 60 QO. L. Rh. 296.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—B. 


445 i. Duty to guard against—Trap 
or lure— Moving freight train. J—PINKAS 
& PINKAS vt. CANADIAN Pacirio Ky. 
Co., {1928} | W. W. BR. 321.—CAN. 


446 xi. —--—.]—Resp., as father & 
tutor of his nor son, brought an 
action in damages against applt. 
for injuries sustained by his son, then 
seven years of age, resulting from a 
serious accident due to the alleged fault 
of appit. Resp.’s son was playing with 
& small tricvele in a lane bebind his 
father’s house ; to that lance, facing the 
house, applit. had placed a cement 
mixer at a short distunce from a garage 
which he was constructing. Rexsp.’s 
son, on his tricycle, approached the 
mixer & put his hand on the machine 


The immediate A.C. 404 


while in inotion, with the result that 
his hand was caught & drawn into the 
quachine, where it remained until ho 
was oxtricated. The evidence shows 
that the machine had been left un- 
attended & unguarded at the moment 
of the accident :— Held: apo was 
Hable.— BOUVIER v. Fre, [1932)8.C. h. 
118; 2D. L. R. 424.—CAN. 


PART VII. SECT. 2, SUB-SECT, 2.—C. 
450 vii. ———.]—HaYMAN v. CITY 
PROPERTY INVESTMENT TRUST CORPN., 
Lrp., [1929] S.C. (H. L.) 65.—SCOT. 
PART VII, SECT. 2, SUB-SECT. 3. 


454 x. w—--PinkaS & PINKAS 0. 
CANADIAN Paciric Ry. Co., [1928] 
1 W, Ww. R. 321.--CAN, 

454 xi, -}—In an action for 
injuries sustained by a child through 
letting her fingers get vaught in a 
bread-mixing machine in deft.’s bake 
shop :—JZleld: the child was a tres- 
passer &, therefore, even if the omission 
to provide a guard for the revolving 
gears of the machine might In some 
circumstances be negligence with 
respect to an invitee or licensee, there 
was no duty to take such a precaution 


8 








457b. ———-.]— EXCELSIOR WIRE Rope Co., LTp. 
v. CALLAN, No. 451a, ante. 
457c. —~—.]|—MOURTON v. POULTER, No. 309a, ante. 


with respect to the child.— HUMENY v, 
TS eal {1931]) 3 W. W. R. 398.— 


458 1. Licensee.J-—AOCADIA Co O- 
v. MoNRIL, PY 3 DL R. 871; 
Peale Bae O. R. 497; 33 Can. Ry. Cas. 
49. AN. 


458 ii. ——-.]—-ED WARDA v. LONDON 
MIDLAND & SootTtrisn Ry. Co., (1928) 
Ss. C. (Ct. of Sess.) 47 1.—8COT. 


PART VII. SECT. 4, SUB-SECT. 1. 


469 ili. .1—A woman went with 
her child two & a half years old to 
the defts.’ shop to buy clothing for 
both. While there a mirror fixed in 
the wall, & in front of which the child 
was, fell & injured him :—Held: it 
was a question for the jury whether 
the mirror fell without any active 
interference on the child’s part; If so, 
that in itself wax evideuce o ea cedar : 
but If not, the question for the jury 
would be whether defts. were negligent 
in ha the mirror so insccurely 
placed that it couJd be overturned by 
a child; & if that question was 
answered in the affirmative, the child, 
having come upon defts.’ premises by 





471. 


471a. 


507. 


Add. Annotation :—N.F. Oliver v. Birming- 
ham & Midland Motor Omnibus Co. (1982), 
48 T. L. R. 640. 


-}+An infant four years old was 
crossing a road in charge of his grandfather. 
He was struck by a motor omnibus & received 

ent injuries to his left hand. The 
jury found that the accident occurred through 
the negligence of the driver of the motor 
omnibus, & the contributory negligence of the 
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grandparent. The county ct. judge held that 
the doctrine of identification no longer applied 
& oeye judgment for pltfs. Defts. appealed : 
—Held: the county ct. judge was right. 
Since the decision of the House of Lords in 
Mills v. Armstrong; The Bernina, No. 807, 
the doctrine of identification was no longer 
part of the law of England. The appeal 
must be dismissed.—OLIVER v. BIRMINGHAM 
& MIDLAND Motor OmniBvs Co., Lrp. (19382), 
147 L. T. 317; 48 T. L. R. 640. 


Part VIII|.—Liability of Persons Jointly Interested. 


478a. Liability of party in control of proceedings. 
Pp gs.] 


cumstances (see AGENCY, No. 2318b, 
ante) in which:—Held: the landlord was 
liable for the damage, on the grounds (inter 
alia) of (a) control of the proceedings, & 
(6) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 


under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 
liability by getting some one else to make the 
examination or part of it for him.—BRooKE 
v. Boon, [1928] 2 K. B.578; 97 L. J. K. B. 
611; 13809 L. T. 376; 44 T. L. R. 581; 72 
Sol. Jo. 354, D. C. 


Part IX.—Proof of Negligence. 


Add. Annotations :—As to (1) Distd. Jones v. 
Great Western Ry. Co. (1930), 47 T. L. R. 
39. Consd. McGowan v. Stott (1923), 99 
L. J. K. B. 357, n. As to (2) Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. Generally, Refd. Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. C. 
351; McCullum v. Northumbrian Shipping 
Co. (1931), 146 L. T. 124. 


510a. 


-.}—Pltfs. were the widow & children of 
a workman who was killed by being crushed 
between the buffers of two trucks during 
shunting operations on a siding of the Great 
Western Railway. No one saw the accident 
happen, & there was no evidence to show how 
the deceased came to be at the place where 
he was killed. Pltfs. sued under Lord 
Campbell’s Act, & obtained judgment, but 
the judgment was reversed on appeal & pltfs. 


their invitation & for their benefit, 
would not be debarred from recovering 
by reason of his having directly 
brought the injury upon himself.— 
SANGSTER v. EATON (T.) & Co., LTD. 
1894), 25 O. R. 78; affd. (1894), 
91 A. R. 624; affd. (1895), 248. C. Rt. 
708.—CAN. 
qa i. -]J—In children’s cases the 
question of contributory negligence 
resolves itself into whether, having 
to plitf.’s age & appreciation of 
the risk, his conduct was culpable 
negligence or not. If he showed aa 
much care as a person of his age & 
appreciation may reasonably be ex- 
ected to show he cannot be said to 
ve beon culpahle. Deft. held liable 
for injuries suffered by the infant pltf. 
as the result of the tipping of doors 
which deft. had piled on top of a cup- 
board which he had put in a public 
lane & which the infant pltf., while 
at play, climbed upon.—TuRNER & 
TURNER v. KOREN, [1931] 3 W. W. R. 
684; affd., [1932] 1 W. W. lt. 480; 26 
Alta. L. H. 129.—CAN. 


ti,——~ ——.,]—While pry a 
group of amall boys the driver of defts.’ 
motor truok invited them, or at least 
Permitted a number of them, to get 
on the truck. Before one of the BTOUp: 
pitfs.’ son aged six & a half years, could 
secure & piace on the running board it 
became filled & he grabbed a rod that 
extended along tho truck in front of 
the rear wheels & was keeping up in 
this way with the truok when, its speed 

increased, he fell & was killed by 
being run over by a rear wheel. The 
driver testified that he had told the 
boys for whom there was no room to 
stand back & that then pltfs.’ boy had 
gone as far from the truok as,to the 





side ditch. The testimony adduced by 
pitts. contradicted that of the driver. 
The trial judge excluded the question 
of contributory negligence from the 
consideration of the jury, & it returned 
a& general verdict for pltfs.’ :—Held-: 
the dircction of the trial judge to the 
jury on the questions of law was 
correct, & the verdict of the jury was 
ustified by the evidence.-—LESLIE & 
LESLIE v. CLARKE & Buzza, LTD. & 
Buzza, [1930] 1 W. W. f. 513; 3 
D. lL. R. 369 > 42 B. C. R. 391,.—CAN, 


PART VIII. 
474 1. Joint liability — Co-owners of 
vehicle—-Negligent driving.|—McCKWEN 
Can [1928] 2 D. L. R. 958.— 


477 1. What defendants may be joined 
— Separate torts.]}—ENDERBY v. SOoTT 
& WANGANUI CiTy, (1928) N. Z L. R. 
407.—N.Z. 

477 ii. —— Employer of driver & of 
ouner of car.J--Where the driver & 
owner of a car are sued, an order may 
be made under Negligence Acts, 1930 
(Ont.) & 1931 (Ont.) joining as party 
deft. the employer of both driver & 
owner where owner was paid for use 
of car & driver was alleged to be on 
employer’s business.— LANG v. HOOEY, 
{1932] O. R. 363; 2D. L. R. 778.-— 
CAN. 

sf. Costs awarded to successful defen- 
dant—Recovery from unsuccessful defen- 
dant.}—Where a passenger injured in a 
collision between two motor cars, 
one of which he was travelling, brought 
an action for negligence nst both 
drivers, he was held entitled to recover 
aa against the unsuccessful deft. the 
costs awarded againgt him in respect 
of the successful deft.——KImkKLAND v. 


9 


MERRETY & McLucas, [1930] N. Z. 
L. R. 223.—N.Z. 


PART [X. SECT. 1, SUB-SECT. 1. 

sg. Wilful neglect—<A question of law.] 
——-The term “ wilful neglect ’’ has a 
special significance in law, as estab- 
lished by judicial decisions, & the 
question whether facts estublished in 
the case amounted to “ wilful neglect ”’ 
is a question of law & not of fact. 
SECRETARY OF STATE v. GHANAYA 
LAL-SRI E1SHAN (1928), I. L. R. 10 
Lah. 329.—IND. 

sh. Contradictory evidence—Decision 
of trial judge binding aon court of sppent 
—ABBOTYT v. DAVIS (Man.), (1929) 4 
D. L, I. 993.—-CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—A. 


sk. Non-suit—Based upon anawers 
to interroyatortes—Iiffect of defendants 
tendering no further evi .J-—KIRBY 
v. PALMER, [1928] 1 W. W. R. 968; 37 
Man. L. R. 277.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2. —B. 


485 i. General rule.) —- While the 
general rule of law ia that 4 judge may 
withdraw an action for negligence from 
the jury & non-suilt pltf., where, on the 
undisputed facts of the case, it appears 
that the accident was directly caused 
by pltf.’s own negligence, although 
there may have been, on the facts, 
some negligence on the part of defts. 
yet this power should not be exercised 
unless the evidence is so strong that 
it would be wholly unreasonable for 
the jury to find that ap had not 
caused the accident by own negii- 
See ah oo v. CANADIAN Paciric 

y., [1928] 3 W. W. R. 694: affo., 
22 Sask, L. R,. 299.—-CAN. 


Cases 510a—594. 


519a. 


PART IX. SECT. 1, SUB-SECT. 3. 


544 xxii. 
@ dispute as to the facts from which 
the inference of contributory negligence 
was to be drawn, the question was 


now appealed to the House of Lords :— 
Held: although there was no direct evidence 
relating to the accident, it was a reasonable 
inference from all the circumstances that it 
had been caused by the negligence of the 
railway co., & pltfs. were therefore entitled 
to recover.— JONES v. GREAT WESTERN Ry. 
Co. (1930), 144 L. T. 194; 47 T. L. R. 39; 
36 Com. Cas. 136, H. L. 


512. Add. Annotation :—As to (2) Refd. Fanton v. 


Denville, [19382] 2 K. B. 309. 


518. Add. Annotation :—~Refd. Jones v. Great 


Western Hy. Co. (1930), 47 T. L. R. 89. 


-]—A widow, whose husband had been 
killed in a motor accident, brought an action 
for damages against the driver of the motor 
car in which her husband was riding when 
he was killed. At the close of pltf.’s case, 
the trial judge, partly at the invitation of 
deft.’s counsel, held that there was no case 
to go to the jury & gave judgment for deft. 
On appeal by plitf., the Ct. of Appeal held 
that the facts prev required explanation 
by the driver of the motor car, as they con- 
stituted an accident of a kind which would 











-l~-Held : there being 


t 


565. 


578. 


580a. ———.]—-H ARGROVE _ v. 


590. 


594. 


would have ordered & new trial only ; 
but deeming it impossible to conclude, 
on the then undisputed facts of the case, 
that any verdict for 

quent jury could be o 


Itf. by any subse- 
her than perverse, 
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not usually happen with proper li & 
therefore the case ought not to have been 
withdrawn from the jury. There must 
therefore be a new trial. There must be a 
special order with regard to the costs. Pltf. 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new trial, she would have 
the costs of the first trial, but deft. was not 
to have the costs of the first trial in any 
event.—HALLIWELL v. VENABLES (1980), 09 
Tiga Wi 353; 143 L. T. 215; 74 Sol. Jo. 


Add. Annotation :—Refd. Broome v. Agar 
(1928), 188 L. T. 698. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Burn (1929), 46 


T. L. o 59. 


Add. Annotations :—Consd. Ellor v. Selfridge 
& Co. (1980), 46 T. L. R. 236; McGowan v. 
Stott (1923), 99 L. J. K. B. 357, n. 


Add. Annotation :—Distd. McGowan  v. 
Stott (1923), 99 L. J. K. B. 357, n. 


589 xv. ——.]} HENDERSON v. 
Marr, [1928] 8. C. 1. -SCOT. 

689 xvi. Dangerous article 
thrown from __train.J—HOFV'MAN 
NIELSEN, [1928] S. R. Q. 36 22 


roperly left to the jury by the trial 
udge for the jury to decide.—ANBON 
v. BLack & WHITE Cans, LYD., BLACK 
& WHITE Cass, LTp. v. ANSON, [1928] 
N. Z. L. R. 321.—N.Z 


e i, ---The jury need not 
answer specific questions put to it by 
the ct. in an action for negligence, but 
can return a general verdict.— EVANS 
v. Hupson’s Bay Co., [1930] 2 
W. W. R. 718; 3D. L. R. 951; 43 
B. C. R. 81.—CAN., 

sl. Speed of car.J — BRANCH tv. 
Exyis, {1930] 2 D. L. R. 756.—CAN. 


PART TX. SECT. 1, SU B-SECT. 4. —A. 


554 iii. ——_-.}— HoytT’s PROPRIETARY, 
LTp. v. O’CoNNoR, [1928] V. L. R. 
222; [1928] Argus L. R. 117; 40 
C. L. Rt. 566.—AUS, 


554 iv. -]—Non-direction is a 
ground for granting a new trial only 
when it produces a verdict against the 
evidence.--MOUNTAIN v. EDMONTON 
Ciry, [1928] 4 D. L. R. 6973 (1928] 3 
W. W. j. 270.—-CAN. 


PART IX. SECT, 1, SUB-SECT. 4.—B. 


561 ii. —-—.}--Harnris v. HEALING 
A. G. & Co. PTryY., LTp., [1927] 8S. A. 
Ss. R. 131.— AUS. 


PART JX. SECT. 1, SUB-SECT. 4.—C. 


565 xlv. ~.J— DAVIBON v. CONRAD 
(1924), 58 N. S. R. 218.— CAN. 


565 xivi. -|}~-ANSON vo. BLACK 
fal ae Casa, LTD., [1928] N. Z. L. R. 


565s xivii. -}--DALGETTY  v. 
HAMILTON RADIAL ELECTRIC Ry. Co. 
(1928), 62 O. L. R. 613.— CAN. 


80. Judgment entered for defendant— 
Power of Court of Appeal.}—After the 
third trial of an action for damages 
resulting from a collision, motions for 
Judgment on the jury's answers to 
questions were made by both parties & 
referred by the judge to the Ct. of 
Appeal. in their view the findings 
for pitf. were against the weight of 
evidence, &, therefore, judgment for 
pitf. was out of the question. It 
appeared from their opinions that, but 
for the fact that the action had been 
tried already before three juries, they 














the ct. directed judgment to be entered 
at once for deft. Pltf. appealed :— 
Held: after reviewing the facts & 
the findings of the jury, the Ct. of 
Appeal bad in so dirocting judgment 
usurped the functions of the jury; 
& piti.-applt. was in accordance 
with the verdict of the Jury entitled to 
judgment as a matter of right.—- 
BENSON v, Kwona@ CHONG, [1932] 3 
W. W. R. 61.—N.Z. 


PART 1X. SECT. 1, SUB-SECT. 4.—D. 
h i. —-— Jneonclusive.]—-MARSHMAN 
Ai (1928) S. KR. Q. 308.— 


k i, —— —— ——.]}—-KERTCH v. 
Jounson (N. B.), [1929] 1 D. L. R. 
503.—CAN. 

ri. -——,.J—PEDLOW tv. CANA- 
DIAN NATIONAL Ry. Co,, [1928] 4 
D. L.R. 776; 62 O. L. R. 481.—CAN. 


sj. Damages asscssed on wrong 
principle.}—Where damages have been 
assessed on a wrong principle a new 
trial will be ordered.— DRYDEN v. ORR 
(1928), 28 S. R. N.S. W. 216; 45 
N. 8. Ww. W. N. 44.--AUS. 





PART IX. SECT. 2, SUB-SECT. 1.—A. 


573 xxvi. ---~.-CHIPPENDALE v. 
WINNIPEG Exnrecrric Co., [1928] 1 
D. L. R. 920; [1928] 1 W. W. R. 238 ; 
37 Manu. L. R. 207.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1.—B. 


581 xxi. ——— ———.]—BLACKER JU. 
WATERS (1928), 28 S. R. N.S. W. 4063 
45 N. S. W., W, N. 111.—AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

589 xiii. Tooth in patient's lung 
after extraction of teeth.}—-Held: the 
maxim res ipsa loquitur did not apply, 
—McTAGGART v. POWERS, [1927] I 
D.L. R. 28; 36 Man. L. R. 73; [1926] 
3 W LW. R. 513.—CAN. 

589 xiv. Fault possibly due to 
action of third party.}—Observations 
upon the applicability of the maxim 
res ipsa loquitur in cases where there 
is o possibility that the fault may be 
due the action of a third Mat re 
CARRUTHERS v. MACGREGOR, [1927] 
Ss. C. 816.—SCOT. 


10 








Q. J. P. KR. 147.—AUS. 


589 xvii, —-—.]--SEREDIUK v. 
POSNER, {1928} 1 D. L. RR. 648; ee 
1 W. W. <. 2583 37 Man. L. R. y 30.— 
CAN. 

589 xviii. ——-.]}—Whilo proceeding 
at a moderate speed deft.’s car struck 
pitf., a pedestrian, who was crossing 
the street at aslow pace. The accident 
took place near the centre of the street ; 
there were no other vehicles or pedes- 
trians in the vicinity, & there was 
nothing to obstruct deft.’s view of 
pitf. :—Held: the onus was on deft. 
to show, if he was to escape the 
imputation of negligence, that the 
accident happened without fault on 
his a ART oN v. DUVENHAGE 
(1929), 50 N. L. R. 294.—S. AF. 


589 xix. .J}—-Pitfs. agreed with 
defts. to clean the brick & stone front 
of a block of stores. During the clean- 
ing, water mixed with acid entered a 
display window of one of the stores & 
damaged the goods in the window, 
stuined the varnished floor, etc. :— 
Held: the onus was upon plitfs. to 
account for the entry of the water & 
acid. —CAPITAL BUILDING CLEANERS 
v. SLATER-SHERWOOD, [1930)3 D. L. R. 
596; 65 O. L. R. 364.—CAN., 


589 xx. Manhole blown off 
waterworks  system-——Accumulation of 
gas.)— The infant plitf., five years old, 
was playing upon a city street when an 
explosion took place in a subterranean 
chamber erected by the city corpn. 
under the street pavement as part of 
ita waterworks system. The oxplosion 
blew a heavy iron Sid {nto the air, & 
the boy was {njured seriously by burns 
from flames which came from the 
opened manhole & by bruises received 
as he fell upon the pavement :— Held : 
the maxim res ipsa loquitur should be 
spoiled & the city corpn. found guilty 
of negligence.—CORSINI v. HAMILTON, 
vee 4 D. L. R, 313; O. R. §98.—— 

589 xxi. 
when one car runs into another from 
behind the fault is in the driving of tho 
rear car, & the driver of the rear car 
must satisfy the ct. that the collision 
did not occur as a result of his ate 
a Sr ge ee v. Ruppdy, [1932] 

® R. 441 ? 3 D. L. R. 75,—-0. ° 











.)}—-Genorally speaking, 


595. Add. Annotation :—Expld. Langham v. Wel- 
lingborough School Governors & Fryer (1932), 


147 L. T. 91. 


595a. ——-.]}—McGowan v. Storr (1923), 99 L. J. 
K. B. 357, n.; 143 L. T. 217, OC. A. 
Annotation -—Folld. Halliwell v. Venables (1930), 99 L. J. 91. 


595b. 





No. 382a, ante. 


601. Add. Annotations :—Consd. Ellor v. Selfridge 


628. Add. Annotation :—Refd. Cleghorn v. Oldham 


-}—ELLOR v. SELFRIDGE & Co., LID., 


Vol. XXXVI.— Negligence. 


& Co. (1930), 46 T. L. R. 286; Halliwell v. 
Venables (1930), 99 L. J. K. B. 8538. Apld. 
McGowan v. Stott (1923), 99 L. J. K. B. 
Distd. Langham v. Wellingborough 
School Governors & ae bg (1982), 147 I. T. 
Refd. Gosse Milla 


357, n. 


Cases 595—662a. 


v. Canadian Govern- 


ment Merchant Marine, American Can Co. v. 


Same, [1927] 2 K. B. 432. 


607. Add. Annotation :—Consd. Jones v. Great 


Part X.—Defences. 


Western Ry. Co. (1930), 47 T. L. R. 39. 


owners had not been guilty of negligence in 


636a. 


596 i. Sparks from engine.|—IHeld : 


(1927), 43 T. L. BR. 465. 


633. Add. Annotations :—Consd. Fanton v. Den- 


ville, [1932] 2 K. B. 309. Refd. Dew v. 
United British S.S. Co. (1928), 189 L. 'T. 628 ; 
eee v. Ellesmere (1932), 101 L. J. K. B. 


_ ~Plitfis., stevedores at the port 
of Tampico, in Mexico, undertook to load a 
steamship of defts.’, the Hssex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that they should have entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
& destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Plitfs. brought an action against defts. for 
damages, & it was found asa fact that the 
explosion was caused by a spark made by a 
beam which fell into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. [Pltfs. contended that if the beam 
had been properly secured by bolts it would 
not have fallen, & they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, & they counter-claimed for the loss of 
their ship :—Held: on the facts the ship- 


662a. 
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leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray.—-COMPANIA MEXICANA 
DE PETROLEO EL AGUA wv, ESSEX 
TRANSPORT & TRADING Co., Lrp. (1929), 141 
L. T. 106; 34 Com. Cas. 198; 17 Asp. M. L. C. 
590, C. A. 

Add. Annotation :—Refd. Fanton v. Denville, 
[1932] 2 K. B. 309. 

Add. Annotation :—Consd. Fanton v. Den- 
ville, [1932] 2 Kk. B. 309. 


| 658. Add. Annotation :—Consd. Brooke v. Bool, 


[1928] 2 K. B. 578. 

.|—A firm of stevedores employed 
by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
engayed in unloading a ship. The cargo 
consisted of bags of maize, which were made 
up into loads by the stevedores & held 
together by rope slings provided by the 
stevedores, & the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
cranc. The stevedores gratuitously per- 
mitted the porterage co. to usc their slings, 
which were already round the bags, for the 








—Held: tho maxim volenti non fit 


there being evidence which would 
justify the jury in drawing the inference 
that the tire was occasioned by a spark 
from the engine, it was not necessary 
for pltf. to show negligence in the 
operation of the cngine.——-MORWICK v. 
PROVINCIAL CONTRACTING Co., LTb. 
(1923), 55 O. L. R. 71.—CAN. 
gi. ———.J]—RURNSIDE v. 
(1928) 2 D. L. R. 303.—~CAN, 


sk. Rebuttal of presumption.)—Held : 
assuming the maxim res ipsa loquitur 
applied, defender would stil] be entitled 
to succeed in respect (1) that he had 
offered several reasonable explanations 
of the accident, & so had discharged 
the onus laid upon him by the applica- 
tion of that maxim, & (2) that, in 
any event, he had definitely disproved 
negligence on his part.-- HENDERSON v. 


PART IX. SECT. 4, SUB-SECT. 2. 

sl. Application of maxim.J|—There 
being no evidence showing how 
an accident happened :—Hela: the 
maxim rea ipsu loquitur did not apply.— 


REID, 


Ry. Co., [1927] 2 D. L. It, 801 ; 32 Can. 
Ry. Cas. 411; 60 O. L. R. 296.—CAN. 


sm. .J—The distinction between 
cases in which the maxim res ipsa 
loguitur applies & those in which the 
cause of tho accident is unknown, 
referred to.—MCCLINTOCK v. WINNIPEG 
Erecrrio Co., (1927] 3 D. L. R. 519; 
11927) 2 W. W. Rt. 226; 33 Can. 





PART X. SECT. 1, SUB-SECT. 1. 

608 ii, ———.]—GENERAL TRUST OF 
CANADA v. St. Jacqurs, [1931] 3 
D. L. RR. 654.—CAN. 

608 fii. J—Pitf. was travelling 
with a friend along a street in Durban 
in a ricksha hired by the latter when 
she was injured by a motor vehicle 
driven by deft.’s servant. The street, 
had becn proclaimed a “ one-way ”’ 
street by notice boards affixed at 
cach end. The ricksha was travelling 
in the prohibited direction when it 
collided with the motor vehicle which 
was travelling in the opposite dircction : 


1] 





injuria did not apply in the absence 
of evidence to show that pltf. knew 
that the ricksha was travelling in a 
prohibited direction, or that she 
appreciated the danger of its so 
travelling.—CoomBs v. MASON (1931), 
52 N. L. R. 105.—S. AF. 


PART X. SECT. 1, SUB-SECT. 2.—A. 
622 ix. ——.}—REID wv. MrImMico, 
11927] 1 D. L. Rh. 235; 69 0. L. R. 
579.—CAN. 
PART X. SECT. 1, SUB-SECT. 2.—B. 
638 v. .}—MCLEAN v. BOURCET 
(B. C.), {1929} 4 D. L. R. 359; 3 
W.W. RR. 44.—CAN. 


PART X. SECT. 1, SUB-SECT. 2.-—C. 


643 iii, ———.]——- LEOPOLD v. WILE, 
{1930] 3 D. L. R. 445.—CAN. 


PART X. SECT. 1, SUB-SECT. 3. 

m i. ——.]—JESSON v. RURAL 
MUNICIPALITY OF LIVINGSTONE (Sask.), 
{1929} 2 D. L. R. 4743; 1 W. W. R. 
474.—CAN. 
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transport of the bags to the dock, & it was 
a matter of mutual convenience that the same 
slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores knew, the porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke while the bags 
were being transported from the _ssteel- 
vard to the dock, & the bags fell & killed a 
servant of the porter age co. In an action 
of damages brought by his dependants against 
the stevedores :—Held: in the special cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters to see that 
the sling was in a fit condition to take the 
weight of the load entrusted to it, & on the 
facts, the finding of the Lord Ordinary that 
they ‘had failed to discharge that duty ought 
not to be disturbed.—CHAPMAN OR OLIVER 
v. SADDLER & Co., [1929] A. C. 584; 98 
L. J. P. C. 87; 141 L. T. — 45 T. L. R. 
hori 34 Com. Cas. 277, H. L 

on :—Consd. MoAlieter (or Donoghue) v. Stevenson 


Antes I 101 L. J. P 
667. Add. Annotation :—Apld. Brooke v. Bool, 


674. 


678. 
681. 
695. 


729. Add. Annotations :—-Apld. Service v. Sundell 731a. 


PART X. SECT. 6, SUB-SECT. 1. 
673 vii. 
that a motor vehicle, proceeding along 


[1928] 2 K. B. 578. 
Add. Annotation :—Refd. Canadian Pacific 
a v. Kelvin Shipping Co. (1927), 188 L. T. 
Add. Annotation :—Refd. Winnipeg Electric 
Co. v. Geel (1932), 48 T. L. R. 667. 

Add. Annotation :—-Refd. Winnipeg Electric 
Co. v. Geel (1932), 48 T. L. R. 657. 
Add. Annotations :—Refd. G. W. hg 
Mostyn, The Mostyn, [1928] A. 


v. S.S. 
C. 87 : St. 


708. 
704. 


705. 


706. 


718. 
720. 
722. 
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Anne’s Well Brewery Co. v. Roberta (1928), 
140 L. T. 1. 


Add. Annotation :—Dbtd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, [1928] A. O. 57. 


Add. Annotation :—Dbtd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. 0. 5 


Add. Annotations :—Consd. G. W. oh v. 
S.S. Mostyn, The Mostyn, [1928] A. OC. 57. 
Refd. Witham Outfall Board v. Boston oe 
(1926), 1386 L. T. 756; Dee Conservancy 
Board v. McConnell, [1928] 2K. B. 159. 


Add. Citations :—Revsd. sub. nom. GREAT 
WESTERN Ry. Co. v. Mostyn (OWNERS), THE 
Mostyn, [1928] A. C. 57; 97 L. J. P. 8; 138 
L. T. 403; 92 J. P.18; 44 T. L. R. 179; 72 
Sol. Jo. 16; 26 L. G. BR. 91;17 Asp. M. L. C. 
867, H. L. 

Add. Annotations :—Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 
756; Dee Conservancy Board v. McConnell, 
[1928] 2K. B. 159. 


Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

Add. Annotations :—Consd. Forbes, Abbot & 
Lennard v. G. W. Ry. (1927), 188 L. T. 286; 
G. W. Ry. v. Durnford (1928), 189 L. T. 146. 
Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 188 L. T. 51; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57; 
Livock v. Pearson (1928), 33 Com. Cas. 
188; Great Western Railway v. Monmouth- 
shire County Council (1929), 04 J.P. 6. 


Part X!.—Contributory Negligence. 


726. Add. Annotation :—Apld. Service v. Sundell 731. Add. Annotation :—Refd. The Vectis, [1929] 


(1929), 45 T. L. R. 569. 


(1929), 45 T. L. R. 569. Consd. Cooper v. 
Swadling (1929), 46 T. L. R. 73. Refd. 
M‘Lean v. Bell (1932), 48 T. L. R. 467. 











-]—-The fact 


———, #- NAS . 
. ©, “ba01 4 D. pees a 490. CAN. 
ood v. LUBO- 


e 2 





-}+-In an action for damages under 
Lord Campbell’s Act brought by pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor- 


v. Hop a6. [1929]2 D. L. R. 604; 1 W. W.R. 
884.—CAN. 


732 = Ixxtiii. --+-In an action 





a wide roadway, owing to the icy nature 
of the surface, of the danger of which 
the driver was fully aware, endeavours 
to but fails to make a slight turn & 
skids across the pavement into an 
oncoming vehicle, demonstrates that. 
the accident was not. unavoidable under 
the circumstanc ~ Se euare OSH v. BELL, 
Hea 2D.L R55; O. R. 179.— 


PART X. SECT. 8. 


719 i. ——~ Professivnail assistance 
called in-—Local authority oviding 
medical attention.}— Hospital liable for 


the negligence of nurses after an 
operation.—NYBERG v. PROVOST MUNI- 
CIPAL HOSPITAL ay 5 ion 1 
baat Tt. 969; [1927] 8. C 226.— 


eek is SECT. 1, SUB-SECT. 1. 


726 -}-KENZIE v. Hart 
(Sask.), 097] > D. L. R. 839.—CAN, 


renee 





waa xX. G) “i198 aD. v. McMor- 
1927) 3 WwW. eee iN. setae dls 
_ T28 xi. ——. arate v. STEPHENS 


fina S928), 40. 40 3 ~é. eR. 4406.—CAN. 


7382 Ixviii. —— i LAUGHLIN Y. 

Ls) Savings (1500) DLL 
varying, 
918.— CAN. 

732 lxix. -—-—.]— The statutory onus 
on the driver of a motor car of showing 
that loss or damage resulting from its 
use did not arise from his negligence 
does not operate to compel the ct. 
to hold to be negligence that which 
would not otherwise be negligence or 
to refuse to give effect to the defence 
of contributory negligence where the 
evidence supports it, but merely goes 
to the burden of proof.—PRUDEN v. 
Foxon, [1928] 3 W. W. R. 245.—CAN. 


732 Ixx. ——-.]}-——DENT v. eas 
{1929} 4 D. L. R. 716; 64 O. L. 
0. eT eaae ee oD. L. R. 736; rv 


lexi. meng 2 CHMULAND  W. 
Lucas (Alta.), (19 {1929} 3 D. L. R. 848. 


ae Ixxil. ——.}+—RooT v. arma 
NEY, [1930] 8. ¢. R. 337; 2D. L. R. 
os [1929] D. lL. ‘R. 138; 2 
* wy. R. 340°: 24 Alta. L. R. ; 
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against the comra. of a development 
district for damages because of the 
freezing of the water pipes in pltf.’s 
house after be had closed the house up 
& had asked the man in charge of 
defts.’ waterworks system to cut off 
the water from the branch service pipe : 
Held: pltf. must fail on tho ground 
that bis own failure to take the reason- 
able precautions which he should have 
taken under the circumstances was the 
cause of his lose, & also on the ground 
that said loss was not shown to have 
been the natural & probable conse- 
guonce of defts.’ negligence. The 
alternative claim under ntributory 
Negligence Act was also disposed of by 
the above findings, since this Act 
apples only to a case where the fault 
two or moe persons causes cuneee 
to one of & the failure of d 
to shut off the water at the main did 
not ‘*‘ contribute ” to cause the pitf.’s 
loss.— LEARY vt. NAKUSP DEVELOP- 


them, 





MENT Districr Comrs., [1930] 1 
W. W. R. 97.-——CAN. 
732 = ixxiv. —}+-Pitf, alighted 


from a motor omnibus & ran behind 
into deft.’s automobile :—Hed: deft. 
was not bound to anticipate that the 


736a. Jury 


bicycle & deft.’s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of both parties 
substantially, there would be contributory 
Pa tes ha on the part of the deceased man 
& both would be to blame, & the jury would 
have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial], holding that the jury should have been 
directed that if the deceased man was guilty 
of negligence, but deft. could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. :— 
Held: since, on the facts of the case, from 
the moment when the parties became aware 
of their respective positions there could have 
been no time for deft. to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft.—SwapDLING v. 
Cooper, [19381] A.C. 1; 100 L. J. K. B. 97; 
438 T. L. R. 597; 74 Sol. Jo. 586; sub nom. 
CooPEerR v. SWADLING, 143 L. T. 732, H. L. 


Annotation :~--Consd. M‘Lean v. Bell (1932), 48 T. L. R. 467, 
785. Add. Annotation :—Apld. Dew v. United 


British 8.8. Oo. (1928), 139 L. T. 628. 


unable to decide Mability.|—In 
an action for damages for personal injuries 
alleged to have been caused by deft.’s 
negligent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident :—Held: on this 
verdict judgment could not be given for 
either party.—-SERVicE v. SUNDELL (1929), 
ae B. 55; 46 T. L. R. 12; 73 Sol. Jo. 


at taltOn :—-Expld. Cooper v. Swadling (1929), 46 T. L. R. 


Vol. XXXVI.—Negligence. Cases 73la—781. 
743. Add. Annotations :—Dbtd. Service v. Sundell 


745, 


751. 


765a. 


(1929), 45 T. L. R. 569. Refd. Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 


Add. Annotations :—-Distd. Swadling v. Cooper 
(1930), 46 T. L. R. 597. Refd. Hargrove v. 
Burn (1929), 46 T. L. R. 59. 


Add. Annotations :—Apld. Hargrove v. Burn 
(1929), 46 T. I. R. 59.3; Swadling v. Cooper 
(1930), 46 T. L. R. 597. Consd. M‘Lean v. 
Bell (1932), 48 T. L. R. 467. Refd. The 
eee [1929] P. 204; The Chatwood, [1930] 





-]—The fact that a man was killed while 
endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that ‘“‘ the speed must 
be reduced & the car kept carefully under 
control,’”’ is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault.—ToroNnTo 
Ry. Co. v. Kina, [1908] A. C. 260; 77 L. J. 
P.C. 77; 98 L. T. 650, P. C. 


770a. ——.|—LIARGROVE v. Burn (1929), 46 
TT Gadte 


770b. 


781. 


~}—In @ running-down case, if it is 
established that although pltf. was negligent 
deft. could have avoided the collision by the 
exercise of reasonable care, then it is deft.’s 
failure to take that reasonable care to which 
the resultipg damage is due, & pltf. is entitled 
to recover.— MCLEAN v. BELL (1932), 147 
- 262; 48 T. L. R. 467; 76 Sol. Jo. 414, 

o Ade 


Add. Annotations :—Distd. Compania Mexi- 
cana De Petroleo FE! Aguila v. Essex Trans- 
port & Trading Co. (1929), 141 L. T. 106. 
Apld. Service v. Sundell (1929), 45 T. L. R. 


girl would run into the road in front 
of her so as not to give deft. a chance 
to stop; deft. could not be expected 
to know the actual intention of every 
one on the road, but ouly the intention 
manifested by outward acts or to be 
expected froin the ordinary course of 
events; the sole negligence causing 
the accident was that of the girl 
herself.--WILSON v. Resporoy, [1930] 
LNG L. RR. 278; 64 0. L. R. 498-,- 


732 Ixxv. —-—-.]--—PRICK v. BRITISH 
COLUMBIA MOTOR TRANSPORT, LTD. & 
Lippury, [1932] Ss. c. BR. 810; 2 
D. L. KR. 161. —CAN, 


732 Ixxvi, ---— ]—WaTT tv. REID, 
Buren v. Rep, [1930] 2D. L. RR. 215 ; 
#2 B.C. RR. 90.—CAN., 


sn. Breach of statuto 
plaintiff.}-~—-If a breach 
a statutory re 


— 


regulation. 
y the plitf. of 
_ lation against pillion- 
riding occurs, then, provided that the 
circumstances are such that tho 
management of pitf.’s motor vehicle 
was a determining factor of the 
collision, it is to be assumed, without 
further evidence, that the  pillion- 
riding did in fact make the manage- 
ment of the motor vehicle more 
dificult, & was negligence § con- 
tribu to the accident.—MORTESS 
v. Fry, (1928) S. A. S. R. 60.—AUS. 


PART XI. SECT, 1, SUB-SECT. 2.—A. 


744 xxxii, ———-.]-—DAVIDGE v, JONN- 
S80N & MoDonaxp, Lrp. (1926), 59 
N, 8. R. 76.—OAN. 


744 xxxill, ———.]—-BALLANTINE . 
INTERNATIONAL Ry. O©o., [1927] 4 
D, L. R. 951 , 61 0. lL. R. 27 .—-CAN. 





744 xxxiv. .}+~—Where in an 
auction for damages arising out of 
the collision of two motor cars at the 
crossing of two roads it was proved 
that deft. had been negligent in not 
keeping a proper look out, but it was 
also proved that the driver of pltf.’s 
var had seen deft.’s car at a consider- 
able distance from the crossing, but 
had ignored it, considering as he was 
on the main road & had the right of 
way he could continuo his course -— 
Held: the driver of pitf.’s car had not 
acted reasonably in ignoring the 
approaching car on the assumption 
that deft. would respect his right. of 
way, & he had been guilty of contribu- 
tory negligence which disentitled pltf. 
from sneceeding.---ROBINSON BRos. v. 
oo (1928] App. D. 138.--- 


744 xxxv. ——-.J—TREVOR-SMITH v. 
WALTERS (1928), 49 N. L. bt. 351.— 
S, AF. 

744 xxxvi, ——.]—The fact that the 
gates at a railway crossing have been 
left open does not excuse & person 
approaching the track from taking 
reasonable precautions before crossing 
it in order to discover whether a train 
is coming.—MICHALINSKI v. CANADIAN 
Pacifica Rartway Co., [1928] 3 
W. WwW. Nn. 238.-—CAN. 


144 xxxvii. ——-.]—JOHNSON 1. 
HILBporn, [1932] 1 D. L. R. 683.--CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—B. 


771 xxxix. Subsequent proceedings, 
(1923) 4 D. L. R. 727; (1923) 8.C. R. 
730; (1923) 3 W. W. R. 938. 

171 W. ~---HEALING (A. G.) & 
Co. Proprirerary, Lrp. v. Harris 
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(1927), 39 C. L. R. 560; [1927] Argus 
L. R. 386.—AUS. 


9771 lvi. ——.]—PENROSE v. BARR 
(B. C.), (1927) 4 D. L. R. 4075 [1927] 
3 W. W. R. 104.—CAN. 

771 lvii. —-—.]—HAMILTON v. PAL- 


LiIskR Hore. Aoro & Tax 
[1928] 4D. L. RR. 962; 
W. W. RR. 497.— CAN. 


771 Iviii. .]—NELSON v. DENNIS 
(Man.), [1929] 4 D., L. kt. 2823 2 
WwW. W. R. 5135: revsd., [1930] 1 
W. W. R. 656; 3 D. L. R. 215; 38 
Man. L. R. 553.—-CAN. 

771 lix. .)—JEREMY & JEREMY 
bn, HKONTAINE, [19381] 1 W. W. BR. 671; 
affd., (1931]3 W. W.R. 203;4 D. L. R. 


556,-~CAN 


771 Ix. ——.]—Where in an action 
for nestlgence the jury finds on suffi- 
cient evidence that, notwithstanding 
the negligence which it found pltf. 
guilty of, deft. could by the exercise of 
reasonable care have avoided the 
accident plitf. is entitled to recover; & 
the Contributory Negligence Act, 1925, 
has no application._-KEY »v. BRITISH 
CoLUMBIA Enrmcrrio Ry. Co., [1931] 
1D. L. R. 532; [1930] 3 W. W. R. 
rane affd., [1931] 3 D. L. R. 587.— 
CA 
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Co., LTD., 
[1928] 3 








771 \xi. —-—.]—LANGSET v. DUFF 
re & Co., [1930] 2 D. L. R. 142.— 


771 \xil. ——.)—BRITISH COLUMBIA 
ELECTRIC Ry. . vw Erny, [1931] 3 
L. R. 587 ; [1932) 8. C. R. 106.— 


771 \xill. ——~—.}--CHISHOLM v. AIRD 
(1980), 43 B. C. R. 354.—CAN. 


Cases 781——803. 


569. Consd. Cooper v. Swadling (1929), 46 
T. L. R. 73; Hargrove v. Burn (1929), 46 
T. L. R. 59; Service v. Sundell (1929), 99 
Consd. M‘Lean v. Bell (1932), 


L. J. K. B. 55. 
48 T. L. R. 467. 


78i1a. ——-.]—HARGROVE  v. 
T. L. R. 59. 


782. Add. Annotation :—Consd. The Vectis, [1929] 


P. 204. 


788. Add. Annotations :—Refd. The Vectis, [1929] 
Oliver v. Birmingham & Midland 
Motor Omnibus Co. (1932), 48 T. L. R. 840. 


784. Add. Annotation :—Refd. Cooper v. Swadling 


P. 204; 


(1929), 46 T. L. R. 73. 


784a. ———.]—-HARGROVE  v. 
T, L. e 59. 


790a. Stevedores loading dangerous cargo—Stipula- 
tion for sole control of loading.]|—CoMPaANIA 


PART XI. SECT. 2. 


782 xvi. ——.J—HoarRe v. InN- 
raat (1926), 28 W. A. L. R. 125.— 
782 xvii ——.]—ERICKSON v. CAMP- 
Beh LTp. (1928), 39 B. C. R. 472.— 


h i, ——— ——-. + - VANCOUVER ISLAND 
CoAcH LINES, LTD. v. E. LeBus & 
Co., Lrp.,. [1931] 2 W. W. R. 337: 3 
D.L. R. 811; 44 B.C. R. 102.—CAN. 


h ij. Contributory Negligence Act, 1925 
—Application of.j}—In applying above 
Act, the questions which the trial judge 
should ask himself are: ‘* By whose 
fault was the accident caused? By 
one of the parties only, or by both 
pares &, ifso, in what proportions ?°—- 

ARPER v. MCLEAN, [1928] 2 D. L. R. 
220; {1928} 1 W. W. R. 444; 39 
B. C. R. 426.—CAN. 


h iii. —— ——.]— TEDLOCK vv. 
MCKELVIE (B. C.), {[1929] 4 D. L. R. 
691.—CAN. 


ee ene 


h iv. Costs. }-~HARPER t,. 
McLEAN, {1928}2 D. L. R. 986; [1928] 1 
W.W.R. 912; 39 B.C. R. 480.—CAN. 


wherein damages were apportioned 
under Contributory Negligence Act, 
1925, as between the adult pltf. & 
deft., & damages were awarded the 
infant pltf., a gratuitous passenger in 
the adult pltf.’s car, as against deft. :— 
Held: the latter was entitled to have 
the damages payablo to the infant pltf. 
included as part of the loss sustained 
by deft. & to claim payment from the 
adult pltf. of his proportion thereof 
according to his degree of blame for 
the accident.—PkICE v. FRASER 
VALLEY MILK PRODUCERS ASSOCN., 
[1931] 3 W. W. R. 483 varied, [1932] 
2W. W.N. 65; 3D. L. R. 55.—CAN. 


h vi. —— ——.}—PATTERSON 4, 
eer tas PuGH, [1932] 3 W. W. I. 280. 


80. Where negligence continuous. )}— 
COMMISSIONER OF RAILWAYS — v. 


sq. Negligence Act, 1930 (Ont.)}— 
Application of.}—STEELK v. FERGUSON, 
ae 3D. L. R. 810; O. R. 427.— 





BELL 
OTTAWA, 


st. ———,J—LECOMTE v. 
TELEPHONE Co., LTn., & 
[1932] 3 D. L. R. 220.—CAN. 


PART XI. SECT. 3. 


785 vii. ---In an action of 
damages against a corpn., as the 
statutory authority charged with the 
duty of providing light in common 
stairs within the city during the hours 
of darkness, dofenders moved that the 
action shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuer was guilty of contribu- 
bait negligence in going down a stair 
which she knew to be in darkness 
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Burn (1929), 46 


791. 
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793. 
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ENGLISH AND EmpIrE Diaest SuPPLEMENT. 


MEXICANA DE PETROLEO EL AGUILA v. 
Essex TRANSPORT & TRADING Co., LTD., No. 
636a, ante. 


Add. Annotation:—Refd. Canadian Pacific Ry. 
v. Kelvin Shipping Co. (1927), 138 L. T. 369. 


Add. Annotation :—Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


Add. Annotation :—Refd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (19381), 100 L. J. 


798. Add. Citation :—17 Asp. M. L. OC. 117. 
Add. Annotation:—Refd. Canadian Pacific 


Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 


369. 
803. 


without first obtaining a light :—Held: 
pursucr’s averments did not disclose 
contributory negligence ou her part 
such as to warrant dismissal of the 
action.— JACKSON v. GLASGOW CORPN., 
{1928) 8. C. 37.—SCOT. 

785 viii. --—Knowledge alone of 
the dangerous condition of premises 
is not a bar to a claim by an invitee 
against an invitor in respect of an 
injury rosulting therefrom. Such 
knowledge is relevant to the question 
of the extent of the duty of care owed 
by the invitor; & it is relevant also 
where there is a defence of volenti non 
fit injuria or of contributo negli- 
gence. Hoy v. AUCKLAND HARBOUR 
BOARD, {1928] N. ZZ. L. R. 716.—N.Z. 


785 ix. —-—- Huxcessive speed of car— 
Failure of passenger to remonstrate.}— 
Pitf. was well aware from cxperlence 
that deceased was a fast driver, but 
he also knew that he had always 
driven him carefully & he had no 
reason to anticipate that fast driving 
on this occasion would result in an 
accident :—J/eld: therefore, no con- 
tributory  negligence.—SMYTHE _ tv. 
CAMPBELL, [1930] 4 D. L. R. 3763 
65 O. L. R. 597.-- CAN, 


788 i. —— Entering vehicle when 
driver asta asa drunk.}—In an action 
against the driver of a motor car to 
recover damages for injurics sustained 
in a collision caused by the driver’s 
negligence, pltf. is not entitled to 
succeed where such negligence was due 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in the car.— FINNIE v. CARROLL 
(1927), 27 S. Rk. N. 8S. W. 495; 44 
N.S. W. W. N. 182.—AUS. 

789 i. Effect of warning of danger. }— 
The fact that a pltf. suing for damages 
for negligence received a casual warn- 
ing from a friend against the danger 
does not afford much support to a plea 
of contributory negligence; nor is 
forgetfulness per se contributory negii- 
gence, the question still remains 
whether it amounted under all the 
circumstances to a failure to exercise 
ordinary care.—HILL v. CITY OF 
SASKATOON, [1929] 2 D.L. R. 627; 1 
wae R. 562; 23 3. L. R. 249.— 





PART XI. SECT. 4. 


791 i. ---A man who, b 
anotber’s want of care, finds himself 
in a position of {imminent danger can- 
not be held guilty of negligence mercly 
becaure in that emergency he does not. 
act in the best way to avoid the 
danger.— THORNTON v. FISHER, (1928) 
App. D. 398.— 8. AF. 

t i. ——~-.-—PATTERAON v. GOODER- 
HAM, {1928} 1 D. L. R. 131.—CAN. 

t li, ——.}—CARTER wv. VAN CAMP 
& ANDERSON, VAN CAMP v. CARTER & 
ANDERSON, [1930] 8S. C. R. 156; affg,3 
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Add. Annotalions :—Refd. Hargrove v. Burn 
(1929), 46 T. L. R. 59; Swadling v. Cooper 
(1930), 46 T. L. R. 597. 


1929] 4D. L. R. 625; vara, 11929) 
hie L. R. 429; 63 0. L. R. 257 


_—— 
° 





t iii. .J—WILKINS v. Dopps 
(Sask.), [1929] 4 D. L. R, 119.—CAN. 

t iv. .}—The negligence of the 
driver of deft. co.’s automobile. at the 
intersection of two streets, forced pitt 
who was driving bis own automobile, 
in the face of imminent collision with 
deft. co.’s automobile, to choose 
between collision & the chance of 
avoiding it by turning his automobile 
up the intersecting strect, which in 
attempting to do he ran into tho 
curbing & damaged his automobile :— 
Iield: the negligence of deft. co.’s 
driver in effect caused the damage 
sustained by pltf.—UARDIMAN wv. 
YELLOW CaB, LTp., [1929] 1D. L. RH. 
947; 60 N.S. R. 359.—CAN. 


tv. .]}—Deft., the driver of an 
automobile trying to overtake & pass 
another automobile on a curve at uu 
excessive rate of speed, collided with 
the automobile of pltf. approaching 
the curve from the opposite direction 
on his proper side of the road. The 
former contended that the lattcr might 
have passed between the overtaking 
& overtaken automobiles :-—~Held: 
there was no duty on the driver of the 
approaching automobile to do s0.— 
McDoONaLn v. BrEZANSON, [1929] 1 
D. L. R. 272; 60 N.S. R. 332.—CAN. 

t vi. .J—Applt. H., driving a 
car belonging to applt. co., proceeding 
along the road on his correct side, 
finding himeelf suddenly confronted 
by resp.’s + eben 2 car, which had 
cut a blind corner leading into the 
road, in order to avoid what appeared 
to be an imminent collision, swerved 
to the opene side of the road, & 
there collided with resp.’s car, which 
had simultaneously swerved on to its 
correct side :—Held: applt.’s action 
in swerving to his wrong side of the 
road was reasonable & unattended by 
negligence.-— HINDMARSH v. GUTHRIE, 
SHELL Co. OF NEW ZEALAND 2, 
GUTHRIE, (1930) N. Z L. RK. 15.—N.Z. 


PART XI. SECT. 5. 


803 iv. -}—The con- 
tributory negligence of the driver of 
a vehicle who is not the servant or 
agent of a passenger therein is no 
defence to an action by the latter for 
damages for personal injuries caused 
by the negligence of another person.—- 

cCULLaACHI vw. STAR CONSTRUCTION 
Co., [1928] 1 D. L. R. 9703 [1828] 1 
W. W. R. 211; 22 Sask. L. R. 231.— 
CAN. 

803 v. —— ———- ——- ——.]}—The 
mere fact of a passenger being a pas- 
senger does not so identify him with 
his driver as to make him responsible 
for the driver’s Ae eo. v. 
hea re [1931] 2D.L. RR. 734; 0. R. 
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ham & Midland Motor Omnibus Co. (1932), 48 


T. L. R. 640. 


(1928), 189 L. T. 379. 
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ante, 
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808 vi. ~.J—Pltf., while a member 
of a fumily party on a motor car outing, 
was injured as the result of her brotber’s 
negligence in driving the car, which 
was owned by her step-father, & sued 
her brother for damages. Pltf. did 
not. drive a car at all & trusted solely 
to her brother to do the driving :— 
M{eld: it could not be said that pltf. 
was in any way in control of the car &, 
therefore, identified with her brother’s 
negligenee.—K ERR v. STEPHEN, [1930] 
1W. W. R. 896; 2D.L. 4.978; 42 
B. C. It. 518.—CAN. 


803 vii. -}-—-Pltf. M. sued as 
administrator of the cstate of his son 
who was a passenger, on a “ joy 
jaunt,”’ in pltf. H.’s car & was killed 
in the collision :—Held: although 
he was not. identified with the negli- 
gence of his driver, yet, since he must 
have known the condition of tho car 
in which he was travelling, he was 
identifled with it, & was an accomplice 
in the offence of operating the car 
without legal lighting : tho result being 
that both he & H. were in the same 
legal position with respect to deft.— 
McMARTIN ». ELtiorr & Berns & 
Co., Lyrp., Hapuky & Hapury vv. 
Evniorr & BuRNS & Co., Lrp., [1932] 
2 W. W. Rh. 664.—CAN. 


c i. ~——.+—If an injury is done by 
the wrongful act of one to the property 
of another, the wrongdoer is liable to 
the owner quite apart from the exist- 
ence of any contract of bailment. The 
Contributory Negligence Act, R. S. O., 
1927, does not affect the rights of a 
bailor who is not guilty of any negli- 
gence.-—FLETCHER v. THOMAS, [1931] 
3D. L. It. 142; O. R. 195.—CAN. 





818 f. Fear of personal injury—- 
Impending collision. }—-WALKER v. Prr- 
oe Motor Co., [1930] S. C. 565.— 


PART XII. SECT. 3, SUB-SECT. 1. 


a {. Sum sufficicnt to give annuity 
equal to annual earnings—Whether 
awarded on wrong principle.|— 
BLoUDOrF v. CANADIAN NATIONAL 
Rartway (Sask.), [1928] 4 D. L. R. 
29: [1928] 2 W W. R. 519.—CAN. 


832 i. Not cost of re-instate- 
ment.J— ROUSSEAU  v. LyncH & 
FOURNIER, [1931] 4 D. L. R. 595; 3 
M. P. R. 365.—CAN. 


835 iv. -.}—In an action for 
damages for personal Injuries a claim 
for loss of wages or carnings to the 
date of the commencement of the 
action or of the trial is not recoverable 
as special damages; such a loss is one 





——.]—Gowar v. Hares, No. 421a, 


-]—It is an established rule of 
practice that, in an accident case, it should 


v. Birmingham & Midland Motor Omnibus 
Co. (1932), 48 T. L. R. 540. 


Generally, Refd. 


The Vectis, [1929] P. 204. 


Part XIl—Damages. 


817. Add. Annotation :-—Refd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546. 


837. Add. Annotations :—Apld. Bradstreets British, 
Ltd. v. Mitchell (19382), 48 T. L. R. 670. 
Refd. The Edison (1932), 147 L. T. 141. 


842. Add. Annotation :—Consd. Grinham v. Davies 


703 ; 


not be intimated to a jury that deft. is insured 
&, where this rule has been violated, it is 
within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
advocate has violated the rule.—GRINHAM v. 
Davies, [1929] 2 K. B. 249; 98 L. J. K. B. 
139 L. T. 379; 44 T. L. R. 523; 72 


Sol. Jo. 303, D. C. 





842c. 


(1926), cite 
L. J. K. B. at p. 705. 
Annotation :-—Consd. Grinham v. Davies, [1929] 2 K. B. 249. 


to be taken into consideration by the 
jury in assessing gencral damages.— 
TRACHIFE v. CANADIAN NORTHERN RY. 
Co., {1929] 2 D. L. R. 321; 1 W. W. R. 
100; 35C. R.C. 258; 2385. L. lh. 576. 
—CAN. 

835 v. —— -J—In an action for 
damages for porons! injuries a claim 
for wages los 
is an element of damage to be con- 
sidered in assessing general damages ; 
it cannot be recovered as_ special 
damages hecause, by reason of the 
uncertainties connected with employ- 
ment & with human life, it 18 incapable 
of exact assessment.—TAYLOR 1. 
ADDEMS & ADDEMBS, [1932] 1 W. W. R. 
505.—-CAN. 

c i, —-— ——.}—An Impairment of 
a young woman’s prospects of marriage 
beeause of injurics or disfigurement 
may be taken into consideration in 
assessing damages for personal in- 
juries. — Taylor + ADDEMA & AD- 
DEMS, [1932] 1 W. W. RR. 505.-- CAN. 

d i. —— Unreasonable refusal to 
aubmit to operation.|}—Where the con- 
tinuance or increase of an injured 
person’s incapacity is due to his un- 
reasonableness in refusing to allow 
himself to be pa oe on, the quantum 
of damages allowable to him must be 
limited to whut would be reasonable 
compensation if he bad acted as a 
reasonable man.—MASNY v. CARTER- 
HALIS-ALDINGER Co., Lrp. (Sask.), 
[1929] 3 W. W. R. 741.—CAN. 

sr. Joss of limb.)}—Damages to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
negligence of deft., discussed.—CLARK 
v. Wimso0n, [1926] 8S. A. S. Rh. 342.— 





st. Action by husband for injury to 
wife—LEffect of contributory negligence 
of wife.}—Damages having been 
asscssed by the jury to both husband & 
wife :—-Held: the finding of negligence 
on the part of the wife cut down the 
award of damages to the hushand.—- 
Doriry v OTTAWA ROMAN CATHOLIC 
SEPARATE SCHOOLS TRUSTEES, [1930] 
3 b. L. R. 633; 65 O. L. R. 360.— 





SV. No loss of consortium.}— 
Where a husband sued a surgeon in 
respect of an operation performed by 
him on pltf.’s wife, on the grounds 
that the surgeon should not have 
operated at all:—ZHeld:; the action 
failed, as there was no evidence that 

Itf. lost more of the consortium than 
f there had been no opcration.— 
Davy v. Morrison, [1931] 4 D. L. R 
619; [1932] O. R. 1.—CAN. 


sf. Damage to car.}—lIn an action 
for injuries to a motor car where the 
cost of putting the car back into the 
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by reason of the injury. 


— ELLis v. MAYHEW (M.), Lrp. 
in [1929] 2 K. B. at p. 252; 98 


same condition it was in before tho 
inj would have cost more than the 
sum for which the car as repaired could 
be sold for:—Held: the proper 
measure of damages was the fair value 
of the car just before it was in- 
jured, i.e. the price for which a similar 
car in like condition could have been 
bought, less what the injured car was 
worth as scrap.— DEWEKES v. Morkow, 
[1932] 2 W. . R. 228; 2D. L. BR. 
800.—CAN. 


sh. Duty of jury.}—It is the duty of 
the jury in an action for negligence to 
pass upon general damages as well an 
the special damages claimed, & then 
failure to do so will be ground for 
ordering oa new trial.—JAMIESON v. 
British COLUMBIA AMUSEMENTS Co. 
(1930), 43 B.C. R. 317.-—-CAN. 


PART XII. SECT. 4. 

sv. JTitigation—Whether contributory 
negligence of plaintiff may go in.J— 
In an action for negligence if plitf. is 
held entitled to succeed he cannot be 
deprived of part of the damages which 
he has proved or of his costs, on the 
ground that he was guilty of con- 
tributory negligence.— BARRY v. WIN- 
NIPEG ELEcrnic Co., [1926] 2 W. W. R. 
791; 36 Man. L. R. 27.—CAN. 

sw. Payment under insurance 
policy.}—In an action by pltf. to 
recover damages for the destruction 
of his dwelling-house & a quantity 
of chattel property caused by sparks 
emitted from deft.’s steam tug through 
deft.’s negligence :—Held: deft. was 
not entitled to deduct from the amount 
of damages found to have been sus- 
tained by pltf.an amount. paid to pltf. 
by an insurance co. under an insur- 
anco on the property.—BROWN  v. 
McRak (1889), 17 O. R. 712.—CAN. 

8X. ————- —-——. ]}—_ FARMER v. GRAND 
pags Ry. Co. (1891), 21 O. KR. 299.— 





PART XII. SECT. 6. 


842 i. Defendant insured against lia- 
bility— Whether court informed thereof.) 
—WatsH v. Prat (N. B.), [1927] 2 
D. L. R. 1120,—CAN. 

842 ii. .--Although it is, 
asa general rule, improper for counsel 
for pitf., when cross-examining deft., 
to ask whether deft. is entitled to an 
indemnity from an insurance Co., hab 
special circumstances may justify the 
judge in not withdrawing the case from 
the jury.— WILSON v. KENT (GRORGE) 
& SONS, LTD., {1928]} N. Z. L. R. 166.— 

sy. Particulars — When ordered.|-— 
Where an action for negligence is one 
in which the onus of disproving 
negligence is placed by statute upon 








Cases 846—044. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part XIIl—Negligence causing Death. 


846. Add. Annotation :-—Refd. The Edison, [1932] 


P. 52. 


899. 
ville, [1932] 2 K. B. 309. 


900. 


905. 
ville, [1932] 2 K. B. 309. 


906. Add. Annotation :—Refd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 


[1931] A. C. 575. 


deft., pltf. will not be required to en 
partic ‘lars of the negligence alle 

TAITE v. HENTON, [1930] 1 
685; 2D. L. R. 959; oy alte. Li. & 
423.—CAN. 

sd. New trial.}-—W1NSTON Vv. Py ELLES, 
eae S.C. R. 341; 3 DI. RR. 527.— 


PART XIII. SECT. 2, SUB-SECT. 2. 

865 i. Child—Adopted child—Fatal 
Accidents Act, FR. S. O., 1914 (c. 151), 
8. 2 (a). }}—-HOWIE v. LAWRENCKH, [1927] 
1D. R. 477; 59 0. L. R. 641.—CAN. 

g i. .}~—Sisters of deceased are 
not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29); 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act.—SHTITZ v. CANADIAN 
NATIONAL Hx a (1927) 1D L. R. 
951; (1927) 1 W. W. BR. 193; 21 
Sask. L. R. 345 Ca AN, 


PART XIII. SECT. 2, SUB-SECT. 3, 


oi. .J—W. was injured by falling 
into a rullet, which was in a street 
under the care of an urban a aistriet 
council. W. brought no action in his 
lifetime, & died within six months after 
the accident, & in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months after the 
accident, & more than eight months 
from the death of W. :—Held: piltf. 
was entitled to maintain the action.— 
WaALSII v. BALLINA URBAN DISTRICT 
COUNCIL (1921), 55 I. L. T. 140.-—IR. 


PART XII. sar a SUB-SECT. 5.-—— 
e 8). 

$83 xiv. -}—In order to succeed 
in an action under Lord Campbell’s 
Act it is necessary for pltf. ta show 
that he has lost a reasonable pro- 
bability of pecuniary advantage.— 
SANFORD &. CROSSLEY, [1931] 44 
B. C. R. 481.--CAN. 


PART XIII. SECT. 2, SUB-SECT. 7.—B. 


907 ix. .}—A claim for damages 
by a widow or the minor children of a 
pureen: whose death is alleged to have 

eon caused by the negligence of deft., 
is not barred by the fact that the death 
was caused by the combined negligence 
of the latter & deceased.— UNION 
(OVERNMENT se lagtlaa: or RaILwAYs) 
vo. Lek, [1927] App. D. 202.—S. AF. 














Add. Annotation :—Consd. Fanton v. Den- 


Add. Annotation :-—Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46. 


Add. Annotation :-—Consd. Fanton v. 


909. Add. Annotation :—Consd. Fanton v. Den- 


ville, [1982] 2 K. B. 309. 


British 8.8. Co. (1928), 139 L. T. 628. 


Dew v. United 


943. Add. Annotation :—Refd. Carling v. Lebbon, 


Den- 454. 





- After this case add :-— 
‘ —— ——,]—See, 


reer & Old Age Contributory Pensions 


[1927] 2 K. B. 108. 


944. Add. Citations :—[1927] 2 K. B. 108; 96 
L. J. K. B. 615; 137 L. T. 255; 48 T. L. RB. 


now, Widows’, 


ct, 1929 (c. 10), s. 22.”’ 


907 x. -—— 
Soe anne Man.), [1929] 2 
W. R. 384; 38 Man. L. R. 228; 
alia. {1929] 1 W. W. BR. 585.—CAN. 
907 xi. -}~—In an action under 
Fatal Accidents Act, R. S. O., 1927, 
where deceased has been guilty of 
contributory negligence, & though his 
degree of fault hus much exceeded that 
of ar Contributory Negligence Act, 
R. 1927, is Sop tebe to enable 
the ee to be ma utained; & it is 
also applicable for the purpose of pro- 
viding for apportionment of the lha- 
bility for damages.-—LITTLEY 1. BROUKS 
& CANADIAN NATIONAL Ity. Co., [1932] 
“S.C, R. 462; 2D. L. R. 386.—CAN. 
907 xii. ———.J—Contributory Negli- 
gence Act, 1925, applies to an action 
brought under Fatnilies’ Compensation 
Act, R. S. 2B. Gs eon —HUNTER tv. 
CLARKE, [1932] 1 . W. RR. 466; 44 
B.C. Tt. CO GAN. 


PART XIII. SECT. 2, SUB-SECT. 8.—E. 

b i. -J—The dependants of a 
person who has lost his life through the 
negligence of deft. are entitled to com- 
pensation only for the material loss 
caused to them by the accident, & 
not for mental suffering or distress, or 
to improve their material prospects.—— 
SMART v. S. AFRICAN Rys. & HaR- 
BOURS (1928), 49 N. L. Te. 361.—S. AF. 

m i. —-—-- ———~ Consideration of 
insurance.}-—BURNS vw. MACDONALD 
CAO EUETED: {1931} 3 W. W. RR. 54. 








sa. bine imposed under Penal Code 
in respect of raid ies ia h ad into 
account, }—-NAaTH Ram v. CHAND 
Wan (1927), I. "D. It. 50 All. 408,.— 


PART XIII. SECT. 2, SUB-SECT. 8.—F. 

ei, ——.]}—YOUNG v. CANADIAN 
Paciric Ry. Co. (No. eens -)» [1927] 
3. W. W. R. 175.— 


PART XIII. SECT. 2, SUB-SECT. 9. 
953 i. Verdict not set aside—If evi- 
dence in support.}-—FLYNN wv. IRISH 
SuGAR MANUFACTURING Co., [1928) 
I. hs §25.—IR. 
-|-—~FITZPATRICK v. SCHRAM, 
11928) 1 W. W. R. 751.—CAN. 
f ii. -~-—- ——.]— MILLER v. CANA- 
DIAN PACIFIC Ry. Co., {1932] 3 W, W. 
It. 515.—CAN, 
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g i. —~— Suficiency.}—SuHrTitz v 
iar Seas NATIONAL RY. Co., [1927] 
1 D. L. R. 951; ae He 1 W. ~ Rh. 


p i. ~}~—An aotians for ecalwane 
resulting in porsonal injuries was 
commenced by the injured party. 
Plitf. died, the action not having been 
brought to trial :-—Held: the action 
Was properly revived in the name of 
the ad stratrix, she being entitled, 
under Trustee Act, R. 8. O., 1927, 
s. 37, to maintain an action ‘tor all 
torts or injuries to the person of 
ee ——BOWLer v. BLAKE, ({1930] 
ae L. R. 683; 64 O. L. R. 499.-~ 





a (p. 142)i. ———.}+-LESLIN v. Buzza, 
19207 1D. L. R. 903; 40 B.C. R. 441. 
—CAN. 


sb. Fatal Accidents Act, 1920, s. 7-— 
Neglect to file affidavit under.|—An 
order dispensing with the filing of the 
affidavit required under above sect. 
should not be made when the result 
of making it would be to prejudice a 
right of deft. which has accrued since 
the commencement of the action.— 
SWINDELL v. li er ae ELEVATOR 
Co., Lrp., [1928] 4 D. L. R. 982; 
(1928) 3 W. W. R. 433.—CAN. 


sd. Particulars.) —In an action under 
Fatal Accidents Act, 1846, in respect 
of the alleged negHyence of deft. in the 
driving of a car, the particulars of 
negligence furnished by pltf. included 
tho following para.: ‘ Vltf. will rely 
also upon ony other acts or omissions 
of deft tituting negligence or 
breach rat ‘dik y ag may be given in 
evidence or otherwiso appear at 
the trial of this action.’ on & 
motion by deft. for an order striking 
out this particular it was ‘urdered that 
the following should be substituted : 
* Pitf. will also rely on such facts in 
proof of the ne ligence alleged in the 
statement. of c as are in the know- 
ledge of deft. but not of pitf. & appear 
in the evidence of doft. & her witnesses 
at the hearing of the action.’”’? Tho 
order further provided that pltf. should 
have liberty to oy also upon such other 
particulars of negligence as ta might, 
not Jater than ten ede ee fore the 
commencoment of the of the 
action, give notico of, a writing, to 
deft.——-MOWATTERS v. MAXWELL, {1932] 
I. Rh. 176.—IR. 


bi, —— Nuniber- of notarics prac- 
tising in district. -—Re STEWART (B. C.), 
[1929] 4 D. L. R. 528.-—CAN. 


PART II, SECT. 2, SUB-SECT. 1. 


oint~—-Whether local 


sa. Who may a 
LUMBIA LAW Soc. 


judge.]— BRITISH 


NOTARIES. 


CAN 


PART IIL. 


gi. ——~.]—There is impropriety, to 
sa the e least, for a notary to insert in 
a will passed before him a clause by 
which the testator directs that the 
exors. & the heirs shall employ 
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the execution of the will. It is con- 
sonant to sound le opal principle, & even 
to public order, that a deed passed 
before a notary do not contain any 
te in his favour.—S1. DENiIs 
([nHIBODEAU, [1929] 3 D. i It. 749; 
S. oe 346; affg., 44 Que. K. B. 207: 


Cases 1—-232a. 


1. 
8. 


18. 


76. 


77. 
98a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


NUISANCE. 


Part |.—Definition, Nature and Characteristics. 


Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 

Add. Annotation :—Consd. Pontardawe Rural 
naa Council v. Moore-Gwyn, [1929] 1 Ch. 
Add. Annotation :—As to (3) Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 


31. 


+ 


58. 
66. 


Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Add. Annotation :—Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

Add. Annotation :—As to (2) Refd. Vander- 
pece v. Mayfair Hotel Co. (1929), 27 L. G. R. 


Part I1.--Nuisances in respect of Particular Matters. 


Add. Annotation: ——Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. 6. 


Add. Annotation :—Consd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 


Hotel kitchen.|—The making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an action by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbouring hotel 
from causing a nuisance to pltf. by noise 
arising from the hotel kitchen.— VANDERPANT 
v. Mayra Hote Co.. Lrp., [1930] 1 Ch. 
1388; 99 L. J. Ch. 84; 142 L. T. 198; 94 
J.P. 23; 27L. G. R. 752. 


121a. --—.]-—-VANDERPANT v. Mayratirn HotTen 


PART Il. SECT, 9, SUB-SECT. 1. 


Co., Lrp., No. 98a, ante. 


134a. Manure manufacture.|—CARDELL v. 


NEw 
Quay Locat Boarp (1875), 39 J. P. Jo. 742. 


134b. Rag & bone business.|—P. set up a business 


152. 


212. 


223a. 


of a rag & bone merchant without leave. 
The bones were stored in bags & removed 
weekly. The justices having found as a 
fact that the business was noxious & ejusdem 
generis with those specified, convicted P. :— 
Held: the conviction was right.—PassEy 
v. Oxronp LocaL Boarp (1879), 43 J. P. 
622, D. C. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


After this case add :— 
ie .|—See, also, PUBLIC HEALTH, 
XXXVITI., p. 198, Nos. 337, 341.” 


——.]-—-WALLIS v. UNITED FRENCH- 
PouisHERS’ LONDON Society (1905), Times, 
Nov. 28th. 


Vol. 





232a. Meaning of premises—-Overhanging rock.|— 


ship in his own method, &: according 
to his own rites; the right, however, 


PONTARDAWE RURAL COUNCIL v. Moonrn- 


Gwyn, No. 364a, post. 


PART Il. SECT. 13, SUB-SECT. 4, 
sd. Hospital.}—-SHUTTLEWORTH  v. 


911. Building operations— Mechanical 
drills.)}—-DAILY ‘TELEGRAPH Co., LTD. 
vw. STUART (1928), 28 S. R. N. S. W, 
291 > 45 N. S. W. Ww. N. 48.—AUS. 


95 i. Dairy— Noisy churns.}— 
MCKELVEY v. INVERCARGILL MILE 
“hate? oo Lrp., [1928] N. Z L. R. 


95 ii. —.J—DUCHMAN 
9; 63 O. L. R. 111.—CAN, 


80. Alilk vendor——Noise of horses. |—- 
In an action for nuisance, where it was 
shown that deft. had taken much 
trouble to make the carrying on of his 
business as unobjectionable as possible, 
& had carried on his business in a fair 
& reasonable way & at a site proper 
for such a business :—Held: on the 
evidence that noises caused in the early 
mornings by the movements & starnp- 
ing of horses which disturbed the sleep 
of pltf. constituted an actionable 
nuisance & should be restrained by 
injunction.—PAINTER v. REED, [1930] 
S. A. S. kt. 295.—AUS., 


PART Il. SECT. 9, SUB-SECT. 2. 


e i. ——.}—Every person has a 
right, independent of custom, to wor- 


is not absolute, but is limited by the 
rights of others.—JANKI PRASAD ». 
KARAMAT HUSAIN (1951), ILL. KR. 
53 All. 836.—-IND. 


sa. Crowing cocks.J—An Injunction 
had been granted, after a trial by 
affidavit, restraining deft. from keeping 
roosters, or allowing roosters to he 
kept, on his premises, in a residential 
area, in such manner & under such 
conditions as to cause a nuisance to 
pltfs. :—Held: on the cvidence it was 
impossible to dotermine the real degree 
of noise caused by deft.’s birds during 
the relovant period, & consequently 
pee had not established a nuisance.— 

UTHNING tv. FERGUSON (1930), S. R. 
(Q.) 325.—AUS. 


PART II. SECT. 11, SUB-SECT. 7. 


sb. Fox farm.}-—A fox farm 20 feet 
from pltf.’s house held not a nuisance 
per se; but, in view of evidence of a 
certain slackness in conducting the 
farm for some time prior to the time 
when the present action became 
imminent, an order was granted that 
defts. should so carry on the business 
of the farm as not to occasion a nuisance 


to the pltf—MILLER v. KRAWITZ, 
(1931) 1 W. W. R. 577; 2D.G. R. 
784.—CAN., 
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VANCOUVER GENERAL HOUspPITAL, No. 
673 iv, post.—CAN. 


PART II. SECT. 14, SUB-SECT. 2.—B. 


se. ** Unfit for human hubitation ’'-— | 
Absence of Sencha’ J~Althougbh under 
sect. 35 of Public Health Act, 1924, the 
determination of the question whether 
a particular building or part of a 
building is unfit for human habitation 
depends upon the opinion of the 
medical health officer or other official 
mentioned therein, nevertheless, it 
was not intended that such opinion 
should be made arbitrarily but only 
upon reasonable grounds. Where it is 
based upon ‘ absence of plumbing,’’ 
a proper opinion would seem to pre- 
dicate at leust a personal examination 
of the building by tho officer, & an 
exposition of conditions arising from 
the absence of plumbing which would 
Justify a reasonable conclusion that, 
they rendered it untit for human 
occupation because they created a 
situation which “‘ was or might become 
injurious or dangerous to health or 
which prevented or hinderod in any 
manner the suppression of disvase.’’ 
The absence of plumbing does not in 
itself render a house “ unfit for human 
habitation.’”’-—R. (WILSON) v. HoLmMns, 
(1931] 2 W. W. R. 41; 3D. L. BR. 218. 
—CAN. 


Vol. XXXVI.—Nuisance Cases 302—344b. 


Part Ill._—Neighbouring Owners. 


802. Add. Annotation :—Refd. Bull v. West 
aa Shipping, etc. Co., [1927] A 
Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


Add. Annotation :—As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 


Add. Annotations :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v. 
Moore-Gwyn, [1929] 1 Ch. 656. Distd. Far- 
don v. Harcourt-Rivington (1932), 48 T. L. R. 
215; Wilkins v. Leighton (1932), 76 Sol. Jo. 
232. Apld. A.-G. v. Corke (1932), 48 T. L. R. 
650. Refd. Glanville v. Sutton (1927), 44 
T. L. KR. 98; G. W. Ry. v. S.S. Mostyn, The 
Mostyn, [1928] A. C. 57; Bartlett v. Totten- 
ham, [19382] 1 Ch. 114. 


Confined to owners in possession.|— 
St. ANNE’S WELL BREWERY Co. v. ROBERTS 
No. 349a, post. 


323. Add. Annotation :—Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 


$325. Add. Annotation :—Distd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 


330a. Tapping springs. |—Before the year 1919 the 
land of plitf. & of deft. was in the same 
ownership. On Mar. 25, 1919, the common 
owners conveyed a cottage & garden to C., 
& on Aug. 25, 1919, part of the land. On 
July 19, 1921, C. conveyed the whole of the 
land to pltf. On Dec. 20, 1929, the common 
owners conveyed other part of their land to 
deft. In about 1888 a tank Y. had been 
constructed by the common owners, mainly 
on what became the land of pltf., but which 
projected partly on to the land which 
became the land of deft. The water from 
that tank was led by a pipe to another tank 
Z. wholly situate on deft.’s land. The tank 
“. was tilted so that the water overflowed on 
fo land which became pltf.’s. The over- 
flow was diminished by the cattle using the 
tank as a drinking trough; what over- 


309. 


810. 


311. 


316a. 


PART III. REE re acet a 2.— 
» (@). 
326 ii. ——— Necasure of 





condition that these results ensued, 
an inquiry as to what damage had 
accrued to pltf.’s streets arose from  p 


flowed was conveyed by a stone drain to a 
point where it discharged into an open water- 
course which was also fed by an underground 
spring on piltf.’s land. The open water- 
course became a natural stream along the 
southern boundary of pltf.’s land, where 
there were two dipping places used by pltf. 
for watering his cattle & by some cottagers. 
Pltf.’s land was always boggy in places, & 
was now overgrown with rank vegetation. 
In Feb. 1930, deft. replaced tank Z. by 
another, which had two outlet holes, one only 
of which acted as an overflow outlet on to 
pltf.’s land. ‘The overflow from the other 
outlet, which was on the west side, was led 
to a ram on deft.’s land. These alterations 
diminished the overflow on to pitf.’s land, who 
alleged that it affected the supply at the 
dipping places. He also alleged deft., in 
the alternative, had tapped springs the water 
from which escaped on to pltf.’s land, 
rendering part of it waterlogged. Pitf. 
claimed the right to a continuance of the 
overflow by grant as successor in title to C. 
or by prescription :—Held: the fact that 
owing to the natural & proper user by deft. of 
her own land some of the water in the water- 
bearing stratum below the surface had, to a 
small extent, been diverted, did not entitle 
pltf. to damages for any alleged injury 
arising from such diversion, & deft. not having 
diverted any defined watercourse nor altered 
the level of her land nor erected any structure 
upon it so as to cause rain water which would 
ordinarily soak into her ground to pass on 
to pltf.’s land, pitf. was not entitled to the 
relief claimed in paras. 3 & 4 of the prayer 
of the statement of claim.—BARTLETT v. 
TOTTENHAM, [1932] 1 Ch. 114; 101 L. J. Ch. 
160; 145 L. T. 686. 

Add. Annotation :—Generally, Refd. Scam- 
mell v. Hurley, [1929] 1 K. B. 419. 


344a. Collapse of wall.j—Sr. ANNE’S WELL 
BREWERY Co. v. ROBERTS, No. 349a, post. 


344b, -}—WI11KINS v. LEIGHTON, No. 349b, 
post. 


332. 





& shown that the floors of a building 
constructed for general warehousing 


oses should have a ¢ 


damages.}—Where by digging a ditch 
beneath the natural surface of the soil 
an occupant of land causes surface 
water, not moving in any detined 
watercourse, to be discharged upon 
the land of another, he is liable in 
damages. ‘lhe damages in the present 
case were held to include the net 
value to pltf. of the crop which he 
would have put in on the tloodod part 
of his land but for the soe ing.— 
rer v. Day, 11929) 2 ae ve 
928; 1 W. W. Rt. 200; 

425 3 TCEVSJ., [1928] 3D. L. 

. W. R.'96 


1; 22 8. L. KR. 442,.— 





i. Alteration of land.j— 
whore deft. co. carried out alterations 
to ita land with the result that, when 
rain fell, rain water poured from deft.’s 
land on to pitf.’s council’s streets in a 
more concentrated form & carried with 
it more sand & silt than would be the 
case in the ordinary course of nature: 
—Held: pltf. was entitled to an in- 
junotion Fastoaining deft. from per- 
mitting its Jand to remain in suc 


the operations of deft.—NEWCASTLE 
COUNCIL v. AUSTRALIAN AGRICULTURAL 
Co., Lrp. (1928), 29 8 R. 212; 9 
L. Gq. Rk. 71.—AUS. 


PART III. SECT. BA alae 2.— 





-}—~McCarRTNEY v. MILLER 
ge 7 Terr. L. R. 367; 2W. UL. RK. 


d ii. ——.J]—BRITCHER v. TURNER 
(Sask.) (1913), 25 W. L. R. 136.—CAN. 


sg. Overloading floor of warchouse.j— 
lltf., an automobile dealer, was the 
tenant of part of the ground floor of a 
warehouse. Deft., a dealer in seed 
grain, was the tenant of part of the 
third floor directly above  pltf.’s 
premises. About thrce months after 
deft. had stored a large quantity of 
oats on his floor it collapsed, the oats 
fell through & brought the second 
floor down upon piltf.’s cars. In an 
action for the resulting damago, the 
immediate cause for the collapse could 
not be definitely assigned, but it was 


19 


ng 
capacity far jiu excess of the load under 
which deft.’s floor collapsed. aate 
was no evidence that the building in 
question was ever held out to the 
public, or prospective tenants, as a 
gencral warehouse, although parte of 
it had been leased from time to time 
to various tenants for miscellancous 
storage purposes :—Held: deft. was 
guilty of negligence, not only in over- 
foading, but in disre ng the duty 
which, under the circumstances in- 
cluding the gencral flimsiness of the 
building, was upon him to inquire & 
inspect; & also his Jiability ould be 
based on the principle of Rylands v. 
Fletcher.—MADDER v. MCKENZIE (A- 


31] 1 W. W. 
2D. L. R. 5223; affd.. (193113 
Ww. wv. r ae [1982] 1D. LB. 129; 


sk. Flood nee }—Flood lghting 
docs not come within Rylands v. 
Eletcher, a8 light is not noxious or 
dangerous.— NOYES v. HURON & HRI 
MORTGAGE CORPN., [1932] O. RR. 426; 
3 D. lL. R. 143.—CAN. 


Cases 344c-—389. 


344c. Permitting occupation of land by caravan 


849a. 


PART III. RECT. rf SUB-SECT. 2.— | 


se. Sparks from machine used by 
dcfendant on another’s land causing fire 
on plaintiff’s land.J—PETT »¥., 
Paving & Roap ConsTRUCTION Co. 


Vay 
1928) 


ENGLISH AND EMPIRE 


dwellers—Misconduct by occupants.}—Detft., 
in return for payment, allowed persons to 
lace caravans on a disused brickfield & to 
ive in them, & some of these persons com- 
mitted in the vicinity, but not in the brick- 
field, acts which interfered with the comfort 
of people in the neighbourhood. In an action 
by the A.-G. at the suit of the local district 
council for an injunction to restrain deft. 
from permitting the brickfield to be occupied 
in such a way as to be a nuisance :—Held: 
as deft. was putting his land to an abnormal 
use he was responsible for the nuisance which 
existed in the vicinity, & he must be restrained 
from permitting the occupiers of the land 
to do the acts constituting the nuisance.— 
A.-G. v. CORKE (1982), 48 T. L. R. 6503; 76 
Sol. Jo. 598. 


No knowledge of danger or defect. ] 
—Pltfs. were the owners of an ancient inn, 
one side of which was bounded by the ancient 
city wall of Kxeter, part of which was the 
property of defts. On either side of the fire- 
place in the kitchen of the inn recesses had 
at some time unknown been formed by means 
of excavations made in the wal]. In 1927 
a considerable portion of the wall belonging 
to defts. colapsed & completely demolished 
pitfs.” inn :—Hcld: (1) inasmuch as the 
damage caused to pltfs.’ premises did not 
arise from an abnormal or unnatural user of 
defts.’ property, & defts. were not occupiers 
of the wall at the time the damage took place, 
the doctrine of Fylands v. Fletcher did not 
apply, & (2) it had not been proved that defts. 
had knowledge of the defect which ulti- 
mately resulted in the fall of the wall or that 
there had been a failure on their part by due 
diligence to ascertain that knowledge.—ST. 
ANNE’S WELL BREWERY Co. v. ROBERTS 
(1928), 140 L. T. 1; 925.P.180; 44 T. 1. R. 
703; 26 L. G. R. 638, C. A. 








Annotation :—--1s to (2) Folld. Wilkius v. Leighton, [1932] 
2 Ch. 106. 
349b. 


~J—The owner of land 
situate on a steep natural slope built in 18838 
a house called ‘‘ A. Hall.”” The ground was 
then excavated on the upper side to a depth 
of thirteen feet, forming a vertical bank on 
the boundary. In order to protect this from 
weathering & crumbling the owner erected 
a retaining wall some seventy feet long & 
thirteen feet high. The adjoining land 
beyond & above the wall was left. unbuilt on 
until 1925, when a house was erected & was 
afterwards purchased by deft. A. L. THarly 
in 1930 the retaining wall collapsed almost 
entirely, causing presue against. & damage 
to an outside wall of a room which had been 
on to “ A. Hall.” Pltf. alleged & the ct. 
found as a fact that the collapse of the wall 
was due to the additional pressure upon it 
caused by the weight of the new house built 
in 1925, & he claimed a mandatory order to 
restore the wall & to take such further steps 


SIMs 


Lrp., {1928] V. L. BR. 247; 


Argus L. R. 213.—AUS8. for the pu 


Digrst SUPPLEMENT. 


353. 


356. 
357. 
359. 


363. 


364. 


as might be necessary to prevent any further 
damage to his property, & an injunction & ~ 
damages :—Held: (1) deft. A. L. as the 
owner of the house was under no liability 
to pltf. based on the doctrine of oe bec v. 
Fletcher, as her predecessor in title had only 
used the land for the natural & normal pur- 
pose of building a house on it; (2) the claim 
as based on nuisance failed, as there was no 
evidence that deft. knew or could have known 
that her house constituted a nuisance or 
hidden danger to pltf.’s propertiy, or that any 
such nuisance in fact existed.—WILKINS v. 
LEIGHTON, [1932] 2 Ch. 106; 101 L. J. Ch. 
385; 147 L. T. 495; 76 Sol. Jo. 232. 
Add. Annotations :—Refd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 
1 Ch. 656; Bartlett v. Tottenham, [1932] 1 
Ch. 114. 
Add. Annotation :—-Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 
Add. Annotation :—Consd. Pontardawe Rural 
pone Council v. Moore-Gwyn, [1929] 1 Ch. 
56. 


Add. Annotations :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 752. 

Add. Annotations :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1; 
Refd. Wilkins v. Leighton (1932), 76 Sol. Jo. 


2032. 


364a. Maintaining overhanging rock.]|—The owner 


372. 
374. 
376. 


386. 


389. 


During a windstorm, one of the brick 
walls of deft.’s garage was drawn out- 
wards, & the falling wall injured tho 
infant piif. who was playing in her 
father’s yard on the adjoining proveny: 
The judge found that both e 

& construction the wall was sufficient, 
ose for which it was in- 
tended, & that its fall was due to the 


of land on which thero is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 
rock breaking away & falling down the slope 
if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not “‘ premises in such a state as to be a 
nuisance ’’ within Public Health Act, 1875 
(c. 55), 8. 91.—PONTARDAWE RURAL COUNCIL 
v. MOORE-GwyYn, [1929] 1 Ch. 656; 98 
L. J. Ch. 2423; 141 L. T. 28; O38 7. P. 141; 
45 T. L. R. 276; 27 L. G. R. 498. 

Add. Annolation :—As to (1) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 
Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Add. Annotations :—Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 57; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 


Add. Annotations :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Aldridge v. Wright, [1929] 2 K. B.117; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640. 


Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


could not reasonably have been antici- 
pated ; he found also that the wall was 
not a nuisance; & that the breach of 
a building bye-law, in not employing 
an architect, could not be said to have 
caused the accident; moreover the 
bye-law in question were no right of 
action to pltf.:—Hcla: deft. was not 
liable.—--MARCHYSHYN v. FANE AUTO 


n sign. 
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389 i. Duty of neighbouring owner.j - 


storm, which he found to be one of 
such extraordinary violence that it 
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Works, LTD., [1932] 1 W. W. JR. 689.-- 
CAN. 


438. 


489. 


444. 


445. 


447. 


465. 


542. 


545. 
549. 
550. 
552. 


553. 


567a. 


Vol. XXXVI.—Nuisance. Cases 438—799. 


Part IV.—Remedies. 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

Add. Annotation :—As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 

Add. Annotations :—As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Ceneraily, 
os The Carlgarth, The Otarama, [1927] 


Add. Annotation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

Add. Annotation :—As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2K. B. 566. 

Add. Annolation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern ‘Railway 
(1931), 100 L. J. K. B. 401. 

Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

Add. Annotation :— Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


-}—Su10orT v. TAYLOR (1709), 2 Eq. Cas. 
Abr. 522 ; 22 E.R. 441. 





Annotation :— Apld. Williams v. Jersey (1841), Cr. & Ph. 91, 
598a. Jus tertii.|—Jn an action of trespass a deft. 


ci. 
of patronage to 
change 
AVENUE THEATRE, LTD. v. VANCOUVER 


cannot set up a jus fertit against a possessory 
title. The same rule applies to an action 
for polluting a several fishery & damaging 
the fish. 


PART III. SECT. 4. 


Ammonia plant causing loss 
theatre—Loss due to 


character of district.J— —-L’ Ka 


nuisance, 





in 


each is 


608. 


609. 


612. 


613. 
626. 


640. 
660. 
681. 
798. 


794. 


799. 


severally liable. 
Kach may be restrained fram doing 
the act which contributes to that which 
becomes, in the aggregate, a nuisance. 

(ATRANGER v. THE BRISBANE GAS 
Co., [1928] S. R. Q. 180.—AUS, 


Now does the jus tertii rule apply to such 
an action? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actions, 
e.g. an action for infringement of ancient 
lights, & so on. & I am very far from saying 
that the jus tertii rule applies to every kind 
of nuisance action. But in this case I am 
dealing with a nuisance action of a kind 
Pecuaee to itself & to other pollution actions. 

t is not trespass, but it is very analogous 
to trespass. In my judgment where defts. 
are doing acts per se illegal, & therefore not 
justifiable under any outside authority, they 
cannot sect up a jus tertii as a defence in an 
action of this kind (FARWELL, J.).—NICHOLLS 
v. ELY Breet Suacar Factory, [1931] 2 Ch. 
84,87; 100 L. J. Ch. 259; 145 L. T. 1138. 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Hinish- 
ing Co., [1927] A. C. 226. 
Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

Add. Citation :—25 L. G. R. 1. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


Add. Annotation :-—Refd. Maybead v. Hy- 
draulic Hoist Co. (1931), 100 L. J. K. B. 369. 


Add. Annotation :-—Refd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 


Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotation :—Consd. Pointon v. Cox 
(1926), 186 L. T. 506. 


Add. Annotation :—Apld. R. v. Surrey 
Justices, Wa p. Witherick, [1932] 1 K. B. 
450. 

Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


to pltf., ho must prove a strong pro- 
bability almost amounting to moral 
certainty that the hospital will be an 
actual nuisance.-—SHUTTLEWORTII  v. 
VANCOUVER GENERAL HosprraL, [1927] 
2D L. R. 473s (1927) 1 W WW. RR, 


GaAs Co, (1928), 40 B. C. R.275.—CAN. 
PART IV. SECT. 1, SUB-SECT. 2,— 
B. (a). 


442 ii, --——-.]-~MCLOUGHLAN  ¥. 
MARTIN (1864), 5 Nfid. L. RR. 44.— 
NFLD. 


PART IV. SECT. 2, SUB-SECT. 23 —B. 


sg. Liabilily of joint contributors. |}— 
Where two or more persons contribute 
in part only to the creation of a 


JS. 


PART IV. SECT. 2, SUB-SECT. 4. 

sl. Nominal damages.}-- MURPHY v. 
BACON, [{981] 1 D. 1. R. 1001; 1 
M. b. li. 586.—CAN., 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (@). 


673 iv. —-—.J—In a quia timet action 
for an injunction restraining the 
establishment of a hospital, on the 
ground that it will constitute a nuisance 


21 


476; 38 B.C. R. 300.—CAN, 


673 v. -—-—.]J— Pltfs. moved for an 
injunction to prevent a nuisance, which 
they feared weuld arise from noise & 
vibration caused by the establishment 
of a factory then in course of erection: 
—Held: as it had not been established 
that the damage apprehended was 
imminent & of a substantial character, 
the claim was premature.— IOBEKTSON 
v. DutTuit STEEL CASEMENT Co., LTD., 
[1927] N. Z L. R. 826.—N.Z. 
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Cases 1—39. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


OPEN SPACES AND RECREATION GROUNDS. 


Part |.—General 


Rights of Public. 


1. Add. Annotation :—Refd. Hue v. Whiteley, [1929] 1 Ch. 440. 


Part I|—Exemption from Rates, Charges, etc. 


Add. Annotations :—Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. Distd. London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

Add. Annotation :—Dbtd. London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (19380), 94 J. P. 241. 


-}+~—Applts. were a body incor- 
porated by Royal Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay full 
economic rents. Land was conveyed to 
applts. by a deed containing a restrictive 
covenant that the land should be used for 
the purposes of Recreation Grounds Act, 


12. 


18. 


14a. 








Part IV.—User 


85 Add. Annotations :—Distd. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. Refd. 
A.-G. v. Manchester Corpn., [1931] 1 Ch. 254. 


38. dd. Annotations :—Folld. Re Cranstoun, 
National Provincial Bank, Ltd. ». Royal 


22 


1859 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated & assessed in respect 
of the land. On resps.’ appeal by case 
stated :—Held: since the land was not 
‘ struck with sterility ’’ as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation.—LONDON PLAYING 
FieLtps Socirty v. Hssex (S. W. AREA) 
ASSESSMENT COMMITTEE (1930), 144 L. T. 
238; 94 J. P. 241; 46 T. L. R. 681; 74 
Sol. Jo. 662; 28 L. "G. R. 591 ; (1926-31), 1 

B. R. A. 367, D.C, 


of Open Spaces. 


Society for Mncouragement of Arts, Manu- 
factures & Commerce, [1932] 1 Ch. 537. 
Refd. I. lt. Comrs. v. Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 59. 

Add. Annotation :—Consd. A.-G. v. Sunder- 
land Corpn., [1929] 2 Ch. 436. 


39. 


Vol. XXXVI. Cases 2a—2290, 


PARLIAMENT. 


Part |.—Nature and Powers. 


2a. —-—- ——.]—It is not the practice in Acts 
of Parliament to attempt to restrain future 
Parliaments in their enactments; & the 
Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (WILDE, C.J.).— 
BODEN v. SMITH (1849), 18 L. J. C. P. 121; 
ia T. O. 8. 877; 13 J. P. 158; 18 Jur. 
Annotations :—Refd, R. v. Smith (1873), L. R. 8 Q. B. 146; 
Jenkins v. Great Contra] Ry. Co., [1921] 1 K. B. 1. 


2b. ‘The exemption is in general 


terms. It may have been intended to include 


all taxes: & assessments whatsoever, present 
or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 
ment could not have bound future Parlia- 
ments (CHANNELL, J.).—ASSOCIATED NEws- 
PAPERS, Lrp. v. LONDON Crry CorpNn., [1913] 
2K. B. 281; 82 L. J. K. B. 928; 108 L. T. 
789; 77 J. P. 278; 11 L. G. R. 554; on 
appeal, [1914] 2 K. B. 603, C. A. sub nom. 
LONDON Crry OorPNn. v. ASSOCIATED NEws- 
PAPERS, Lrp., [1915] A. C. 674, H. L. 


Part Il_—The House of Lords. 


4 Add. Annotation :— Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


22. Annotation :—Delete Wycombe Grdns. v. 
aba eal Grdns. (1926), 48 T. L. RR. 


87. Add. Annotation :—Consd. Campbell  v. 
Pollak, [1927] A. C. 732. 
38. Add. Citations :—[1927] A. C. 782; 96 L. J. 


K. B. 1093; 137 L. T. 656. 
Add. Annotations : — Consd. Co-operative 
Wholesale Society, Ltd. v. Lally (1930), 23 
B. W. C. C. 513. Refd. The Young Sid, 
[1929] P. 190; Clark v. Urquhart, Stracey v. 
Urquhart, [1930] A. C. 28; London Welsh 
Estates, Ltd. v. Philip (1931), 144 L. T. 648 ; 
Midland Employers’ Mutual Assurance, Ltd. 
v. Lewis (1930), 23 B. W. C. C. 192; Mabro 
v. Hagle Star & British Dominions Insurance 
Co., [19382] 1 Ik. B. 485. 
89. Add. Annotation : — Consd. 
Pollak, [1927] A. C. 732. 
41. Annotation :—For ‘‘ As to (1) Mentd.’”’ read 
‘* As to (1) Refd.”’ 
Add. Annotation :—As to (8) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 
Citations of cases referred to by Judge. |— 
In a properly prepared case, where, in the 


Campbell  v. 





54a. 


course of the judgments printed in the 
appendix, a judge mentions a reported case, 
without giving the reference, the reference 
should be added in the margin.—PRACTICE 
Note, [1982] W. N. 613; 173 L. T. Jo. 248 ; 
73 J. Jo. 273, U. L. 


Add. Annotation :—As to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 


135a. —-—.]—In an action by an agent for a claim 
for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commission, & his decision was affirmed by 
the appellate ct.:—Held: the concurrent 
findings of the cts. below ought not to be 
disturbed.—Bow’s EMporium, LTp. v. BRETT 
om R.) & Co., Lrp. (1927), 44 T. lL. R. 194, 


99. 


155a. In Admiralty actions—Collision cases—Both 
vessels to blame.|—CANTON (OWNERS) v. 
RHESUS (OWNERS), [1928] W. N. 2143; sub 
nom. THE CANTON, 31 Lloyd, L. R. 289, H. L. 

Annotation :-—Refd. The Young Sid, 11929} P. 190. 

162. Add. Annotation: — Consd. Campbell v. 
Pollak, [1927] A. C. 732. 

190. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A, OC. 248. 


Part I1l—The House of Commons. 


229. After this case add ‘See House of Commons Disqualification (Declaration of Law) Act, 1931 


PART II. SECT. 2, SUB-SECT. 1. 


161i. Appeals from Scottish courta— 
From Lorda of Seasion—From interlocu- 
tory order.}-——Roas v. Roaa, [1927] 8. C. 
(H L.) +6 —SCOT. 


PART Il, SECT. 2, SUB-SECT. 7.—C. 


_85 i. Not admitted.) — PORTLAND 
v. Woopn’s TRUSTEES, [1927] 


(c. 13), s. 1. 


8. 0. (H. L.) 1.— SCOT. 


PART II. SECT. 2, SUB-SECT. 12.—A. 


168 i. Lords may vary oun order— 
Order inconsistent with fudgment.j|-—An 
order pronounced by the House of 
Lords disposing of an appeal, which 
had been submitted to both parties 
prior to its pronouncement & had not 


23 


been objected to by them, was subse- 
quently discovered to contain an error 
which prevented it from giving effect 
to the judgment of the House. In a 
peiion presented by appits., the 

ouse altered the order so as to make 
it conform to the Judgment of the 
House.— Coats tw. UNION BANK OF 
SCOTLAND, [1930] S. C. (H. L.) 63.— 
SCOT. 


Cases 256a—437. ENGLISH AND Emprre Digest SUPPLEMENT. 


Part V.—The Legislative Work of Parliament. 





256a. Metropolis Gas Act, 1860 (c. 125).j— 261. Add. Citations :—sub nom. Re PETERSON, 
Scct. 56 of above Act enacts that ‘‘ the costs, [1909] 2 Ch. 398; 79 L. J. Ch. 53; 101 LT. 
charges, expenses of & incident to the passing 480; 73 J. P. 461. 
of this Act, & preliminary thereto, shall be 
paid by the Metropolitan Board of Works” 263a. Metropolis Gas Act, 1860 (c. 125).]- 
out of certain funds :—Held: the persons Wyatt v. METROPOLITAN BOARD OF WOKKS, 
to whom such payment is to be made by the No. 256a, ante. 


board are the promoters of the Act, & not a: 

the solr. or parliamentary agent retained & 286. This is the same case as No. 287, post. The 
employed by them for hire & reward to do order made was subsequently reconsidered 
the necessary work.—WyatTr v. METRO- & reversed, see [1876] W. N. 80. 


aN ear .. 5. Babar 2 ack er 288a. Failure to invest—Liability of Paymaster- 
Annotations :—Apld. Re Skegness & St. Leonard’s Tram. Co., General.}—Re WiLDBoRE (1903), Y. 8. C. P. 
Ex p. Hanly (1888), 41 Ch. D, 215. Refd. He Kent Tram. 


Co, (1879), 12 Ch. D. 312. 291a. ——— Leave for claimant to attend to examine 
See, also, COMPANIES, Vol. X., p. 1113, No. other claims.|—He PreckuAM & East DUIL- 
7830. WICH TRAMWAYS Co., [1911] W. N. 15. 


Part VII.—Privileges of Parliament. 


365, Add. Annotation :-—Refd. Re Transferred 437. Add. Annotation :—Refd. Re ‘Transferred 


Civil Servants (Ireland) Compensation, [1929] Civil Servants (Ireland) Compensation, [1929] 
A. ©. 243. A. C. 243. 
PART VIII. “ qualified persons” in British North membership of the Senate of Canada.—- 


Pe nn re . _. America Act, 1867,8.24,includewomen, Epwarnps v. A.-G. FOR CANADA (1929), 
Eliniititg of Rey rane seen &, therefore, womon are eligible for 46 T. L. Rt. 4.—CAN. 


24 


PARTITION. 


Vol. XXXVI. Cases 33—35a. 


Part IIl—Partition by Agreement. 


83. After this case add :— 








TEES, No. 3639a, post. 


PART I. 


h (p. 300) i. -——~ ——.J]—It is 
essential for the maintainability of a 
suit for partition that pltf. should be 
in actual or constructive possession of 
the properties.—SaBsAN Brat v. ASH- 
ANULLA Brpari (1926), 1. L. I. 54 
Cale. 524.~- IND. 

h (p. 300) fi. J—Pitf. & 
deft. were entitled, after their mother’s 
life estate in certain land, to the re- 
inainder as tenants in common. The 
mother refused to consent to a parti- 
tion :—Held: pltf. was not entitied 
as against deft. to an order for partition 
of the lands. Only those entitled to 
possession of their shares in land are 
entitled to partition.—BUNTING v 
Servos, (1931) 4 D. L. R. 167; O. 1. 
409.-—-CAN. 


Il (p. 300) i. ——~ ——— In case of 








Application of Law of Property Act, 
1925 (c. 20), s. 28 (8).J—See Trusts & Trus- 


35a.—— 





absentece.} —Sect. 4 of Partition Act, 
R. S. O., 1927, is intended to operate 
so as to convey the cstate & interest 
of an absentee in lands sought to be 
partitioned ; &, if he is dead leaving a 
widow, sho should be regarded as one 
entitled to claim under or through him. 
Tho lands being sold under the par- 
tition order, her claim for dower would 
be upon the money which would stand 
in the place of the lands.—?e STROUD 
& MANDELL, [1930] 2 D. L. R. 135; 
65 O. L. R. 4.—CAN. 
e (p. 301) i. —— ak 
HvESTIS v. HUESTIS (1928) 54 N. B. R. 
1.—CAN. 


PART II. and 





- mmewermer fem 


3, SUB-SECT. 1.-—~ 
(a) i. 

329 xxvii. -J—In a partition 
suit, if, for the purpose of giving relief 
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-]—ANON. 
(Belt’s edn.), 284 n.; 29 EH. R. 804, L. C. 


Annotation :—Consd. Bradshaw v. Fane (1856), 4 W. R. 422. 


(1820), 4 Bro. C. C. 


to pltf., a question has to be decided as 
between the different parties, whether 
they are arrayed as pltfs. or defts.. the 
decision is binding on all the parties, 
s0 as to be res judicata as between any 
co-defts., although there was no con- 
flict of interest in the suit as between 
those deftsa.—-Eyaz AHMAD v. SAGATR 
BANO (1929), I. L. R. 51 All. 850.— 
IN 


PART III. SECT. 4, SUB-SECT. 2. 
Zasyat mart performance. }- 
SrevENS », STEVENS, [1930] 3 D. L. R. 

762.—CAN. 


PART III, SECT. 9. 
sa. Agreement to pay amount in 


egualisation-—l¢vidence.|—PUERRILL v. 
PHERILL (1867), 13 Gr. 476.—CAN. 


Cases 83452, 


89. 


210. 


218. 


ENGLISH AND Empire Dicrst SUPPLEMENT. 


PARTNERSHIP. 
Part |—Partnership Generally. 


8. Add. Annotation :—Refd. Dominion [ron & Steel Co. v. Invernairn, [1927] W. N. 277. 


Part Il._—Tests 


Add. Annotation :—Refd. 
Perera, [1928] A. C. 173. 
Add, Annotation :—Refd. 
Perera, [1928] A. C. 173. 
Add. Annotation :—Refd. English Insce. Co. 
». National Benefit Assce. Co. (Official 
Receiver), [1929] A. C. 114. 

Add. Annotation :—Consd. Stanley & Co. v. 
Solomon, Ltd., [1932] 2 I. B. 287. 


Arseculeratne v. 


Arseculeratne v. 


Part IIl—Creation and 


Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 

Add. Annotation :—Refd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 


Part IV.—Relations between 


845a. 





.j|—A. & B. partners as woollen drapers, 
A. receives money in the shop, & gives his 
note for it. Though no proof that this 
money was brought into stock, or used in 
trade; yet this note being given in. the shop 
by one of the partners, it shal] bind both ; 
& though this note at law binds only the exor. 


of Partnership. 


Add. Annotation :—As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2 K. B. 292. 


107. Add. Annotation :—As to (2) Refd. Watson v. 


Haggitt (1927), 44 T. L. R. 90. 


171. Add. Annotation :—Refd. Re Debtor (No. 


229 of 1927), [1927] 2 Ch. 367. 


Duration of Partnership. 


226. Add. Annotation :—As to (2) Refd. Bentall, 


Horsley & Baldry v. 


Vicary (19380), 47 
T. L. R. 99. 


Partners and Third Parties. 


of the surviving partner, yet in equity the 
creditor may follow the estate of the other.— 
LANE v. WILLIAMS (1692), 2 Vern. 277, 292 ; 
23 i. R. 779, 789. 


Annolations :—Consd. Devaynes v. Noblo (1816), 1 Mer. 539. 
Belts an of Australasia v Breillat (1847), 6 
P. GC. . 62. 


Moo. 


PART I. SECT. 2. 


di. S. P. BRoJO Lau SAHA BANIKYA 
v. BupH Natu PYARILAL (1927), 
I. L. R. 55 Cale. 551.—IND. 


PART Il. SECT. 1. 


ex. Statutory partnershin under Regis- 
tration of Partnershins Acl, R. S.N.S., 
1923—Whal amounts to.}—HoBRECKER 
®. JAMES, [1930] 2 D. L. R. 415; 1 
M. P. R. 177.—CAN. 


PART II. SECT. 8, SUB-SECT. 2. 

43 fii. ——— Co-oumers of coal leases. }— 
DAVIES v. ScHUILLI, [1928] 4 D. L. R. 
132; [1928] 3 W. W. R. 158.—CAN. 


PART II. SECT. 3, SUB-SECT, 3. 

sy. Contract for dismantling vessel. |] — 
The relatiouship between the parties 
herein created by a contract for the 
dismantling by them of the hulk of a 
vesse] :—- Held : not to constitute a 
partnership.—-GILCHRIST MANUFAC- 
TURING Co., LTD. v. INTERNATIONAL 
Junk Co., LTp., [1931] 1 W. W. RB. 
101; 1 DL. RR. 595; 43 BC. R. 
258.—CAN. 


PART Ji. SECT. 5, SUB-SECT. 1. 

78 1. Builder d> building owner.j}— 
A building contractor & the owner of 
a jot agreed that the former should 
build a house on the lot for a certain 


sum in cash plus what the contractor 
could obtain on a nitge. by the owner ; 
& the agreement further provided that 
the house when completed should be 
sold hy the owner & the profit thereon, 
ie. the surplus over said contract 
price, should be divided cqually 
between them. Plitfa., lumber = mer- 
chants, sued for the balance due on 
lumber supplied to the contractor 
& used in building the house :—ZHell: 
the relationship between the owner & 
contractor was not that of partners, 
or such as to entitle pltfs. to say that 
the contractor was the agent of the 
owner to pledge his credit for the 
materials used in the house.—SHUCKETT 
» Locknarr & KyYLr, [1932] 2 
W. W. RR. 330; 3 D. L. Ik. 466.—CAN. 


PART IJ. SECT. 5, SUB-SECT. 2. 
.———. } — LOTBINIERE LBR. Co- 


01 xxi 
v. FORTIN, [1927] 4 D. L. R. 167.—CAN: 


PART Il. SECT. 5, SUB-SECT. 4, 


110 iv. .]—RAGHUNANDAN NANU 
KOTHARE 0. HORNASJEB BEZONJEE 
Pace (1926), I. L. R. 51 Bom. 342,— 





PART II. SECT. 6, SUB-SECT. 1. 


162 xvii. IDEAL Coan Oo. 
v. Gueopra (Sask.), [1929] 2 D. L. R. 
588.—CAN. 
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PART IH.-SECT. 3, SUB-SECT. 2.—B. 


237 iii. S. P. ARCHIBALD v. MONER- 
HANIE (1899), 29 S. C. R. 564.—CAN. 


PART IV. SECT. 1, SUB-SECT. 1.—D. 


sa. Disclaimer—-Whether alternative 
plea permissible. |—--CHIHATTOO LAL MI8- 
BER v. NARAINDAS BAIJNATH PRASAD 
(1928), I. L. R. 56 Calc. 704.—IND. 


PART IV. SECT. 4; SUB-SECT. 2.—F. 


ec i, jJ—Dofts., A. & B., 
were registered as partners carrying 
on the business of money-leuding. A., 
the active partnor, had from time to 
time borrowed money from M., giving 
as eed promissory notes in the 
name of the partnership. M. sued A. 
& HK. jointly on the promissory notes. 
A. did not appear. B. appeared & 
defonded the action. The partnership 
between A. & B. did not contain any 
express suthority to borrow myriad fe 
A verdict was found for pltf. :—Hela: 
as the partnership agreement did not 
give express authority to borrow ones, 
& as the business of money-lending d 
not necessarily involve the borrowl 
of money so as to give an impli 
authority, the verdict should be set 
aside & a non-suit entered.—MANDEL- 
BERG v. ADAMS (1931), 31S. R. N. 8. W. 
50; 48 N.S. W. W. N..23.—AUS, 








520. 


Add. Annotation :—Refd. Smith v. 


(1928), 139 L. T. 250. 


Wood 


556a. ——— Contract for work & labour.]—Pltf. 


609. 


631a. 


6538. 


656a. 


was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers; afterwards there was 
an agreement come to between the parties 
to the effect that deft. & the captain should 
become partners in the ultimate profits ; 
deft. did not hold himself out that he would 
be liable for these repairs :—Held: deft. was 
not liable for the repairs to the vessel or to 
the cabin fittings.—Exnuis v. STEELE (1855), 
25 L. T. O. S. 1838. 


Add. Annotation :—Refd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 


.|—CAMPBELL v. BAILLIE (1823), Coop. 
Pr. Cas. 503; 47 E. R. 622. 


Add. Annotation :—Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

——.}—C., M., & N. carried on 
business under the name of J. K. & Sons; 
& being indebted to A., C. retired from the 
partnership, & M. & N. agreed to liquidate 
all the concerns of the partnership. M. 
afterwards retired, & advertisements of the 
dissolutions of both partnerships were at the 
same time inserted in the Gazette. N. then 
took in a new partner, & the business was 
carried on in the original name of J. K. & 
Sons. A.'’s account ‘was transferred to the 
new firm, & he reccived accounts & pay- 
ments from them; but it did not appear 
that he ever saw the Gazelle, or that either 
he or the new partner ever agreed to the sub- 








Annotations :—Consd. Re Waldon, Ez p. Bradbt 
4 Deac. 202; Mills », Boyd (1842), 6 Jur. 943; 
Farwell a 15 Beav. 31. 

(1834), 3 L. J. K. B. 
Cl. & Fin. 207; Hart v. Alexander (1837), 2 M. & W. 
484; Longmoro v. Calvert (1859), 32 L. T. O. S. 310. 


662. Add. Annotations :—Refd. Albemarle Su 


Vol. XXXV1.—Partnership. Cases 520—718a. 


stitution of the aoa of the new firm 
for that of the old :—Held: the three original 
paren were not released from their responsi- 

ility, but were liable at the suit of A.— 
KIRWAN v. KIRWAN (1834), 2 Cr. & M. 617; 
4 Tyr. 491; 3L. J. Ex. 187; 149 EB. BR. 907. 


(1839), 
arris v. 
efd. Thompson v. Percival 
98; Oakeley v. Pasheller (1836), 


ply 
Co. v. Hind, [1928] 1 K. B. 807; Near Bact 
rane v. King, Chasseur & Co., [1930] 2 K. B. 


718a. Action by partnership—In respect of goods 


supplied to partner before creation of 
partnership.|—Defts. contracted in writing 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to a certain sample. Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnership, & ashes were delivered by 
defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment :—Held: pltfs. could not recover in 
respect of the deliveries of ashes which took 
place prior to the formation of the partnership, 
but they could do so in respect of those which 
took place afterwards.—-BountTy v. HEATON 
(1865), 13 L. T. 238. 


PART IV. SECT. 1, SUB-SECT. 2.-—G. 


401 1. Contracl for tenancy—For 
partnership purposes—DPossession not 
taken. |—H. entered into a partnership 
with N. Desiring an office, N. signed 
on behalf of the partnership & in 
the partnership naine a Jease of pro- 
eae | owned by plitf. N. told nothing 
of this to H. The firm never took 
 eecaeal of plitf.’s premises :—-Fleld : 
shere having been no occupation of the 
premises by the firm, & N. having had 
no authority to bind his partner, II. 
& the firm were not Hable for the rent. 
—SECURITING DEVELOPMENT Co., Lip. 
® NOBLE & Hopgiys, [1931) 4D. L. 2. 
161; O. KR. 749.—CAN, 


PART IV. aoe oe hada 3.— 


581 li. —— Liability of retired 
partner.j—When after a dissolution of 
partnership the business is coutinucd 
in the same firm name, a partner who 
has retired at the dissolution is Hable 
upon a contract made by the new firm 
with a person who has previously 
dealt with the old firm, unless that 
person has received notice of the dis- 
solution, even though public notice 
by advertisement has been given.— 
JWALADUTT R, PILLANI v. BANSILAL 
MoTinzaL (1929), L. R. 56 Ind. App. 
174.— IND. 





- (6). 

582 xi, -—-—.]}—Creditors of a part- 
nership who had received notice that 
it had been dissolved & that the busi- 
ness was being continued by one of tho 
dissolved firm & a new partner :— 
Held: by their course of dealing with 
the new firm to have adopted it as 
their debtors with respect to debts 
incurred both before & after the 
dissolution & thereby to have dis- 
charged the seus partners from 
Hability. Other creditors who were 
found neither to have received notice 
of the change nor to have go acted after 


it were held entitled to recover against. | PART IV. SECT. 6, SUB-SECT. 1.—C. 


the former partners.—BURNB & Co., 
LTD. » Marcus & Dior, PALMER & 
Co. v. Dimon, Marces & Dior, [1931] 
1 W. W. R. 169; 2 D. L. R. 1004; 
43 13. C. It. 517.—CAN. 

582 xii. —---.J—The agreement re- 
quired by sect. 18 (3) of the Partner- 
ship Act. in order to release a retiring 
partner must be an agreement between 
the ereditor & each of the two partners ; 
an agreement between any two of them 
would not be enough.—McWHIRTER 
v. CREBER, [1931] 1 D. L. RR. 642 ; 
66 O.L. R.372: affa., (1930) 3 D.L. R. 
S04; 65 OT. R. 38803 11C. B. ®. 457. 


manana 


PART IV. =o 2, SUB-SECT. 3.— 


e a). 


593 li. -——.]}—Where a partner dics 
before the institution of a suit against 
the partnership, & a decree is obtained 
against the firm alone in the firm 
name, the private estate of the deceased 
partner is not liable to be proceeded 
against in oxecution of such decree.— 
MAHOMED YUSUF v. BADATIA SAHIB 
(1929), I. L. R. 52 Mad. 885.—IND. 


PART IV. SECT. 3, SUB-SECT. 1. 

sl. Insurances effected by firm—Firm 
turned into limited company.}—Held : 
there was such a change of intorest as 
to invalidate the insurances, in the 
absence of notification of the change 
to, & assent by, the insurance co.— 
PEUCHEN Co. v. CITY MUTUAL FIRE 


PART IV. SECT. 6, SUB-SECT, 1.—B 

737 ii. -}—Held: a partner with 
whom a contract has been personally 
made 1a entitled to sue upon that con- 
tract in his own name, without joining 
the co-partuers as pltfs., although the 
benefit of the contract will result to the 
partnerships firm.—KAPURJI MAGNI- 
RAM v. PANAJI DERICHAND (1928), 
I. L. R. 58 Bom. 110.—IND. 
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sm. Jfedical partnershin.J—A part- 
nerasbip consisting of members of the 
College of Physicians & Surgeons of 
the Province of Alberta is entitled to 
suo in the firm name for professional 
services rendered by one of the 
members of the firm at deft.’s request. 
—- CALGARY ASSOCIATE CLINIC v. JOHN- 
STON, [1931] 2 W. W. R. 717: 4 
D.L.R.247 ; 25 Alta. L. ht. 470.—CAN, 


PART IV.SECT. 6, SUB-SECT. 2.—A. 


d i, -—-—~.}—Defts. as named in the 
writ of summons herein were “ L. P. & 
J. G., carrying on business as the W. 
L. Co. & the said W. L. C'o.”” GG. moved 
to have his name struck out. of the 
style of cause or, alternatively, that 
pitf. be compelled to elect to proceed 
againeat defts. L. P. & J. G. or against 
deft. W. L. Co.; the ground of the 
motion being that it was improper to 
sue defts. thus in their own names & 
also in their alleged partnership name : 
—Held: the action was properly 
constituted & the motion was, there- 
fore, dismissed.--DOMINION BANK OF 
CANADA ¥. PALITTI, [1931] 3 W. W. R. 


377.--CAN. 


PART IV, SECT. 6, SUB-SECT. 2.—D. 


799 ii. Action in firm name—Whether 
representatives of deceased partner 
necessary partics.|—In a suit against 
a firm in the firm name, the firm 
having been dissolved to pitf.’s know- 
ledge before the institution of the suit 
by reason of the death of a partner, 
the suit as so framed does not include 
the legal representatives of the deceased 
partner, & it is necessary to add them 
as parties in order to obtain ju ent 
against the private estate of the 
deceased partner, as opposed to mere 
judgment against tho partnership 
assets.— MATHURDAS CANJI MATANI 
v. EBRAHIM FAZALBHOY (1927), 
I. L. R. 51 Bom. 986.~—IND. 


Cases 814—955. 


814. Add. Annotation :—-As to (1) & (2) Expld. 
Hobbs v. Australian Press Assocn. (1932), 
48 T. L. R. 586. 

816. Add. Annotation :—Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 586. 


817. Add. Annotation :-—Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 586. 


821. Add. Annotation :—Refd. Lazard Bros. & Co. 
v7. Banque Industrielle de Moscou, Lazard 
Bros. & Co. v. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 


822. Add. Annotation :—Refd. Hobbs v. Australian 
Press Assocn. (1932), 48 T. L. R. 586. 


824. Add. Annotation :—Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 586. 


826. Add. Annotation :—Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 586. 


-}—Pitf. brought an action for 
libel in respect of a statement published in the 
Melbourne Argus, a newspaper published in 
Melbourne & in London. Defts. were the 
Australian Press Assocn., who carried on 
business in London, & the firm of W. & M., 
proprietors of the Argus, who, as stated in 
the paper itself, were a’ Melbourne firm, but 
who had a branch office in London & carried 
on business there. W. M., who were 
British subjects, were sued in the firm 


830a. 








Part V.—Relations 


926. Add. Annotation :—Consd. Hole v. Garnsey, 
[1980] A. C. 472. 


Of interest in partnership effects & 
profits.|—-WaARTNARY v. SHUTTLEWORTH & 
TayLor (1837), 1 Jur. 469, L. C. 


~——.]—A deed of partnership provided 
that cach original partner could, by will or 
codicil, nominate a qualified person as a 
new general partner; that the admission to 
the partnership was to be subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners; & that a general 
partner or the qualified nominee, if of opinion 
that the consent to admission had been 
unreasonably withheld, could require the 


945a. 





952a. 








PART V. SECT. 2, SUB-SECT. 2.—A 


r i, ~——.|—COLE v. REED (1914), 
29 W. L. R. 786.—CAN. 

Yr ii. Construction of agreement.} 
—Davis v. Lowry (1912), 20 W. L. BR. 
83%; 3 D. L.R. 157.—CAN, 

b i, ~--— Partner confidential agent 
of other partners.)}-- GRosCH v. LOVER- 
IDGE, SMITH v. LOVERIDGE, [1930] 1 
D. L. R. 309; 64 0. L. R. 465; affd., 
AR S.C. R. 142; 2). L. R. 502.— 


s 
6 i. 


business. 3. 
** Fish Pool,’’ 





Contract. ”’ 


perty, 


PART V. SECT. 2, SUB-SECT. 3. 

917 ii. ——,]— Where a partner 
during the nership, which was 
about to expire, received an Offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the partnership : 





under 
operative Associations Act, 
had entered into the “‘ Uniform Pool 
with it. 
fish to the Pool, & a 
was issucd to him & 
fish in question was partnership pro- 
which was delivered to the 
pool as such, 4#.e. as the property of 
pitt. & B., & its delivery must be 
to have been governed by the Pool 
rules as stated in said pool contract. 
—KRIST-JANSON Uv. 
OPERATIVE FISHERIES, LTp., [1931] 3 
W. W. R. 743.—CAN. 


858. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


name. Pitf., in ignorance that W. & M. 
had a London branch, applied under R. S. C., 
Ord. 11, for leave to serve the writ on the 
firm of W. & M. out of the jurisdiction, 
which Humrureys, J., granted, & the writ 
was served in Melbourne. W. & M. applied 
to CHARLES, J., to discharge the order, on the 
grounds that they had a place of business in 
this country, &, further, that the right 
allowed by R.S. C., Ord. 48a, r. 1, of suing two 
or more partners in the firm’s name, did not 
apply to cases of service of a writ outside the 
jurisdiction under C., Ord. 11. 
CHARLES, J., made the order as prayed :— 
Held: there being an inter-relation between 
the various Orders of the Supreme Ct., & 
so between R. S. C., Ord. 11 & Ord. 48a, 
the right conferred by the former Order 
was not inapplicable to the case of a pltf. 
availing himself of the latter one. The order 
made by HumpPHREYs, J., was therefore right. 
& the service effected under it was good 
service.—HOBBSv. AUSTRALIAN PRESS ASSOCN. 
(1932), 101 L. J. K. B. 713; 147 L. T. 225; 
48 T. L. R. 586; 76 Sol. Jo. 494, C. A. 

Add. Annotations :—Refd. Cumberland v, 
Lanarkshire Tram. Co. (1927), 20 B. W. C. 0, 
780; Jenkins v. Jenkins, [1928] 2 K. B. 501, 


859. Add. Annotation :—Refd. Pirie v. Richardson, 


[1927] 1 K. B. 448. 


of Partners inter se. 


955. 


Delivery to Pool-—— One 
partner only member of Pool.}-——Pitf. 
é& one B. were equal partners in a fishing 
was @® member of tho 
Manitoba Co- 


Pltf. 
receip 
Bes 


Semeeant 


MANITOBA 


matter to be referred to arbn. An original 
partner nominated by will F., a qualified 
person, as a new general partner. After the 
death of the nominator the general partners 
refused to admit I. into the partnership. 
F. made an application under Arbn. Act, 
1889 (c. 49), s. 5, asking that some fit & proper 
person might be appointed to act as 
arbitrator :—Held: only a party to the 
submission could make an application under 
sect. 5, & F. was not such a party.—Re 
FRANKLIN & SWATHLING’S ARBITRATION, 
[1929] 1 Ch. 238; 98 L. J. Ch. 101; 140 
J. T. 403. 

Add. Annotation :—Distd. Ke Franklin “ 
Swathling’s Arbitration, [1929] 1 Ch. 238. 


The assignee of the interest of & parties 
is not bound by ascttlement of accounts 
of the partnership, made behind his 
back after the date of the assignment. 
—VEERAPPA CHETTY wv. MUTITTAH 
1925, & renee (1929), I. L. R. 52 Mad. 509.— 
delivered 
t therefor 


1091 {. Right of contribution.]— 
WALKER v. CORNELL, Cass. Dig. 
(2nd edn.) 595.—CAN. 

se. ddvances due to defendant 
partner’s default in contributing capital. } 
—A. agreed with B. & C. to join them 
in pote aphaaryg in equal shares the 
money required for a venture which 
B. & C. had agreed with D. to carry on 
& in which J). was to get one-third of 


old 


Co- 


—Held: he was under no obligation . 

to accept the offer for the benefit of PART V. SECT. 7, SUB-SECT. 2.—A. ie rou nae Fate of one 
age Pag a ae! ae gee a oo Re eS eet Ate eee saad mentioned agreement neither the 
N.S. W.W.N.I7-AUS. [1931] 3 W. W. R. 142.—CAN. poss bitty Of forsee por the. emenny of 


PART V. SECT. 7, SUB-SECT, 1. 
Be i. : ee not tein to ier Sucletecte 
ners.|-—-SAWYER-MASSEY v. SCHLEY 
(1914), 29 W. L. R. 454.—CAN. 





PART V. SECT. & 


CG. (0) 


28 


SUB-SECT. 38.— 


e Cc e 
sd. Whether bound by settlement of 
accounts—Afier date of assignment.|-— 


capital required was discussed. As 
mgney was required from time to time 
to carry on the business, A. failed to 
ay his share & B. advanced amounts 
n excess of B.’s one-third share. The 


venture resulted in a loss. D., on the 


1127. Add. Annotation :—Consd. Naval Colliery 
Oo. v. I. R. Comrs. (1928), 188 L. T. 598. 


1102a. Interest on overdrawings.|—SULEMAN v. 
ABDUL LatiF, No. 1199a, post. 


1199a. From date of final decree.]—-The decree in 
a suit for dissolution of partnership & 
accounts should provide for payment of 
interest upon the amount due only from the 
date of the final decree by which the amount 
(if any) is found due, not from the date of the 


plaint. 


A partner is not charged with interest in 
respect of overdrawings in the absence of 
special circumstances.—SUIEMAN v. ABDUL 
LATIF (1930), 567 L. R. Ind. App. 245, P. C. 


1219. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1981] A. C. 704. 


1242. Add. Annotation :—Consd. Manley v. Sar- 


tori, [1927] 1 Ch. 157. 


1870. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll (1928), 


98 L. J. K. B. 282. 


1397. Add. Annotation :—As to (1) Refd. Green v. 
Weatherill, [1929] 2 Ch. 213. 


1407a. Balance found to be due.}—Dwunwn v. Camp- 
BELL (1879), 27 Ch. D. 254 a. 


Annotations :—Apld. Hampden v. Wallis (1884), 27 Ch. D. 
251; Wanklyn v. Wilson (1887), 35 Ch. D. 180. 


1459a. Foreign firm—Branch office In at ppc ae 
Partnership Act, 1890 (c. 39), s. 23, app 


termination of the busincss, did not, 
& admittedly was unable to, pay any 
part of the loss. A.’s exors. sued B. 
with respect to another claim, & B. 
counterclaimed for payment or a sot- 
olY of said excess amounts expended by 
him :—J/eld: <A.’s liability to B. arose 
from time to time as B. mado the 
advances & was not dependent either 
on the ultimate condition of the 
business or on D.’s fulfilling or failing 
to fulfil his agreement to pay part of 
the loss.—-McGouGan v. MACDONALD 
& Macaw (Man.), [1929] 3 W. W. R. 
337. CAN. 

_ sx. Liffect of obtaining declaration of 
tindemnity.j—- LUKIS, STEWART & Co. 
Ta {1930} 4 D. L. R. 330.— 


PART V. SECT. 10, SUB-SECT. 1. 


sz. Division of aascts.)}—On the dis- 
solution of a firm of three members 
carrying on a hotel & restaurant busi- 
ness they executed a quit claim deed 
under which two of them transferred 
to the third J. D. all their iuterest in 
the goods & chattels pertaining to the 
restaurant business, subject to the 
faytiene by him of the outstanding 
liabilities incurred with respect to said 
pe of the partnership business, & 
e covenanted to assume & pay said 
liabilities :—Held : a proper construc- 
tion of the deed did not show that it 
was intended that the two transferring 
partners should have a Hen on the 
chattels as security for the payment 
by J. D. of the outstanding liabilities.— 
Re Drmor, [1932] 1 W. W. R. 53.—CAN. 


PART V. ad rar oe 1.— 
s a er 

_ of. Profits on sale of portion of 

individual share. }—M1rCHELL v. GORM- 

LEY (1885), 9 O. R. 139; affd. (1886), 

14 A. RR. 55.—CAN. 
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to a foreign firm having a branch house of 
business in England.—Brown, JANSON & Co. 
v. HuTcHINSON & Co., [1895] 1 Q. B. 737; 64 
L. J. Q. B. 359; 73 L. T. 4387; 483 W. R. 583; 
11 T. L. R. 291; 14 R. 354, C. A.3 subse- 
quent proceedings, [1895] 2 Q. B. 126. 


.]}—(1) Where it is not the object of 
a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 





1480a. 


Cases 1127-—1614. 


of the ct. in the course of that suit to grant 


Suc 


L. C. 


& receiver & manager. 
may arise in which the conduct of deft. being 
as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager.— HALL v. HALL 
(1850), 3 Mac. & G. 79; 20 L. J. Ch. 585; 
17L. T. 0.8.11; 15 Jur. 363; 42 E. R. 191, 


(2) Cases, however, 


: Annotation :--—As to (1) Refd. Medwin v. Ditchum (1882), 47 
L. T. 250. 


1496a. 
ante. 


ies 


PART V. SECT. 12, SUB-SECT. 3.—C, 


1213 i. Production of partnership 
documents— Grounds for refusal--- Denial 
of partnership.J—HARNAM SINGH Tt. 
KAPOOR SINGH (1927), 39 B. CG. Rh. 
485.—-CAN. 


PART V. anes 13, SUB-SECT. 5.-- 


e i, —-—-.]--The rule of Euglish law 
that a mtgee.+or an assignee of a 
partner cannot sue the other partners 
for accounts represents the law in India 
where there is no statutory provision 
to that effect.—MISTRY GOA PETHA +t. 
N. H. Moos (1931), I. L. It. 10 Pat. 
792,—- IND. 


PART V. oar Pir | SUB-SECT. 5.— 


1366 ii. ——.]—MOMPLE v. MOMPLE 
(1927), 48 N. L. R. 374.—S. AF. 


PART V. miele a SUB-SECT. 5.— 


1378 i. Denial of partnership—Onus 
of (oe one v. Hou, (1928) 1 
W. W. HR. 480; 39 B.C. R. 425.—CAN. 


PART V. seal eH SUB-SECT. 8. — 
e a e 


sg. Where existence of partnership 
disputed.}—There 1s no rule of practice 
that, where in a suit for dissolution of 
a partnership the existence of the 
alleged partnership is denied, the ct. 
will not appoint an interim receiver 
uniess the assets are in danger.— 
TATE vt. BARRY (1928), 28S. R. N.S. W. 
380; 45 N.S. W. W.N. 83.— AUS. 


PART V. SECT. 5 vale 9.— 
e e I. 
ri. ——./—A disputo having arisen 


29 


-.J|—HALL v. HALL, 


No. 1480a, 


1604. Add. Annotation :—Consd. Farey v. Cooper, 
[1927] 2 K. B. 384. 


1610. Add. Citation :—sub nom. CARL Bros., LTD. 
v. WEBSTER, 52 W. hi. 418. 


1614. Add. Citations :--96 L. J. Ch. 361; 187 
L. T. 409. 
Add. Annotation :—Refd. Re Thomson 


Thomson v. Allen, [1930] 1 Ch. 203. 


between pitt. & deft. as to whether a 
partnership cxisted between thom, 
pltf. brought an action to have the 
matter determined. Subsequently the 
parties agreed to refer the matter to 
arbn., & the arbitrator found that a 
pan eran had existed between them, 
nut that it had been dissolved. By his 
award the arbitrator directed that the 
goodwill, stock in trade, & all otber 
assets of tho business should belong to 
the plitf. absolutely, & that deft. was 
entitled to a certain sum of money for 
his share of the goodwill, stock in 
trade, & other assets of the business. 
The trade that had been carried on 
during the partnership was that of 
wholesale dealers supplying the retail 
trade with sweets, confectionery, etc. 
Deft. used to travel through tho 
country soliciting orders from retail 
dealers for these goods. After the 
arbitrator had made his award deft. 
coutinued to travel through tho 
country soliciting orders from rotailers 
who had been custoiners of the firm 
before it was dissolved. Pitf. applied 
for an interlocutory injunction to 
restrain deft. from so doing :—Held: 
pitf. was ent’tled to an interlocutory 
injunction to restrain deft. from apply- 
ing personally or by a traveller to any 
person who was at the date of tho 
dissulution of the partnership a 
customer of the firm asking such 
cuetomer to continue after the dissolu- 
tion to deal with him, deft., or not to 
deal with pltf.; but the restraint on 
deft. frum applying as aforesaid by a 
truveler was to be in force only so long 
as deft. should carry on the business, 
either under his own name or any name 
introducing it, of a wholesale dealer in 
goods of the general class of those for 
which pltf. was at the dato of the 
dissolution of the said partnership an 
agent.—GARGAN tv. RuvtTiE, [1931] 
I. R. 152.—IR. 
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PART VI. SECT. 1, SUB-SECT. 3. 


sl. Death of partner inlestate—Dis- 
posal of interest in partnership asscts.|— 


Cases 1654a—1909a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part V1.—Dissolution. 


1654a. Death of partner sending notice before 


notice received—Date of dissolution of partner- 
ship.}—Where a partner sends by post a 


notice to the other partner to determine the. 


partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership.— 
McLeop v. DOWLING (1927), 43 T. L. R. 655. 


1670a. Partner sending notice of intention to dis- 


solve partnership—Death before notice re- 
ceived by other partner.]|—McI.2r0p ». DowL- 
InG, No. 1654a, ante. 


SUB-SECT. 1.—COURTS HAVING JURISDICTION. 


(Vol. XXXVI., p. 503.) 
County court—Action for declaration & 
account—Denial of partnership. ]—See COUNTY 
Courts, No. 244a. 


18385. ddd. Citations :—96 L. J. Ch. 65; 136 
L. T. 288. 


1841a. —— For share of ‘‘ net profits ’’—-Dissolu- 


tion by death.|—Appit. & H. entered into 
partnership, the arts. providing that each 
partner was entitled to a salary & half the 
‘* net profits ’? during the term of the partner- 
ship, & that if either partner dicd the sur- 
viving partner was for five years to pay to 
the exors. a third of the ‘‘ net annual protits.”’ 
H. died, & the partnership was thereby dis- 


1899a. 


solved :—Held : the expression ‘‘ net profits "’ 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself.—WatTsoNn 
v. Haaairt, [1928] A. C. 127; 97 L. J. P. C. 
88; 138 L. T. 306; 44 T. L. R. 90; 71 Sol. 
Jo. 963, P. C. 


1845. Add. Annotation :—Consd. Manley v. Sartori, 


[1927] 1 Ch. 157. 

—-—- ———.}—The rule that in the 
bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the ereditors of his surviving cai may 
be inapplicable when the share of the 
deceased partner has been ascertained before 
the adjudication in bkpcy., & no joint 
liability can be shown to exist. On the 
death of a partner in a London firm a sum 
was found due to his estate from the sur- 
viving partners in respect of his share in the 
business, & certain claims & accounts 
between the deceased partner & another 
firm in Dundee, of which during his life he 
was also a partner, & which firm was after 
the death of the deceased partner a creditor 
of the London firm, were also compromised 
& settled by his exors. before the bkpcy. of 
the London firm :—Held: the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpcy. of the London firm ought to be 
admitted.—Re Douatas. Ea p. Douaas’ 
(JAMES) ExecutTors, [1930] 1 Ch. 342; 142 
L. T. 379; [1929] B. & C. R. 76; sub nom. 
Re DovGias, Dovucitas & Hin v. MYERS 
(J. 1.), 99 L. J. Ch. 97. 





Part VIl.—Limited Partnership. 


1909a. Bankruptcy of sole general partner—-What 


debts provable.J—Where an individual who 
is the sole general partner in one or more 
limited partnerships is adjudged bkpt., all 
the debts & liabilities owing by such limited 
partnerships at the date of the receiving order 
are provable in bkpcy., whether the firms are 
mentioned in the proceedings or not. 
Accordingly, if the bkpt. be the sole general 
partner in two limited partnerships, namely, 
the “A” firm & the ‘B” firm, it makes 
no difference if there are successive bkpcies., 


svlution of & partnership within the 
competence of the county ct. by 54N. B. It. 246.—CA 
virtue of Partnership Act, R. 8 

1927, ss. 1, 35, cannot be initiated In 


in one of which only the A firm & in the other 
of which only the B firm are mentioned in 
the proceedings. Creditors will be entitled 
to prove in the same way as they are entitled 
to prove against an individual in successive 
bkpcies. Qu.: whether, for purposes of 
administration, the trustee ought not to 
distinguish between the assets of the respec- 
tive firms & the bkpt.’s own separate estate.— 
Re BArnaRv, Marrin’s Bank, Lrp. v. 
TRUSTER, [1932] 1 Ch. 269; 101 IL. J. Ch. 
43; 146 L. T. 191; [1931] B. & C. R. 73. 


partnership.—PETTIT v. Cox (1928), 
B 6 N. 


. O., sn. Refusal to accept businesa— 
Reasonable refusal.) — Where on 


Lz p. SESSIONS (1869), 2 Ch. Ch. 360.— 
CAN. 


PART VI. SECT. 1, SUB-SECT. 8. 


m i. Construction of agreement.) 
~—~ARMSTHONG v. WHITTEN, [1932] 1 
W. W. R. 818; 40 Man. L. R. 284; 
3D. L. . 38.—CAN. 


_ sm. Transfer of partnership assets— 
Subject to payment of existing liabilities. } 
—RKERR v. BRADVYORD (1876), 26 C. P. 
313,~—- CAN, 





PART VI. SECT. 2, SUB-SECT. 2.— A. 


sg. Proceedings in county couwt— 
acé,}—Proceedings for the dis- 


that ct. by an originating notice of 
motion.—-BENDJY wv. MUNTON, [1932] 
1 D. L. R. 534 : 0. R. 123.—CAN. 


PART VI. SEOT. 2, SUB-SECT. 3.— 
C. (b) fi. 


1731 i. Violation of articles-—Pro- 

ion of companics by chartered 
accountant.)}—The financing & pro- 
motion of cos. dves not. fal] within the 
scope of a chartercd accountant’s 
business as such, & the duing of such 
work by one partner does not con- 
stitute, by itself, a breach of the 
partnership agreement entitling the 
other partner to a dissolution of the 


30 


partner is in charge of a business, his 
refusal to accept certain business on 
the ground that it would not be profit- 
able, will not afferd a ground upon 
which dissolution should be granted, 
if he has honestly oxercised his best 
judgment, even if he were wrong in 
the conclusion he arrived at.--PETTIT 
v. Cox (1928), 64 N. B. R. 246.—CAN, 


PART VI. SECT. 4. 


sp, Registration of memorandum of 
dissolution—Unadcr Partnershin Regia- 
tration Act, R.S.O.,1914 (c. 139)—Hffect 
of.}—-DoMINION SuGaR Co. v. AR- 
RELL, {1927} 2 D. L. R. 198; 60 
O. L. R,. 169,--CAN. 


39. 


48. 


49a. 


49b. 


Vol. XXXVI. Cases 1—49b. 


PATENTS AND INVENTIONS. 


Part 1.—Definitions. 


Before this case add :— 


Statutory definition—Includes patents of ad- 
dition.}—See Re Maschinenfabrik Augsburg- 
ae A. O. Patents (1929), 47 R. P. C. 


Part IIl.—‘‘ True and 


Add. Citations :—41 T. L. R. 545; affd. (1927), 
96 L. J. Ch. 470; 187 L. T. 7943 43 T.L. RB. 
717; 44R.P.C. 4538, C. A. 

Add Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council 1927), 188 L. T. 8. 

ve : 86 L. J. Ch. 468’ read ‘* 86 L. J. Ch. 
Add, Annotation :—Refd. Adamson v. Ken- 
worthy (1931), 49 R. P. C. 57. 


~———-—.}—Deft. was a leading draughts- 
man in the employ of pltfs. In 1924 deft, 
was instructed by pltfs. to design an un- 
lubricated crane brake, a branch of work 
upon which deft. had not been directly 
engaged. The design he produced was 
tested but was unsatisfactory. In 1926 deft. 
was again instructed to design such a brake, 
& did in fact design a brake incorporating 
a resilient disc which proved to be satis- 
factory. This design was patented in deft.’s 
name, Pitfs. claimed that deft. was a trustee 
for them of his interest in the patent & 
claimed a declaration to this effect. Deft. 
alleged that the successful feature of the 
resilient disc had been evolved solely by 
him in 1918 outside the scope of his duties, 
& claimed to be entitled to the beneficial 
interest in the patent :—Held: it is the duty 
of a draughtsman when instructed by his 
employer to prepare a design to use such skill 
& inventive faculty as he may possess in 
order to produce the best possible design 
within his ability, & in this case deft. evolved 
the invention which was the subject of the 
eek as a result of instructions given to him 

pltfs. & in the discharge of his duty. 
The declarations & injunction asked for were 
granted, & an order upon deft. to assign 
the patent to pltfs. was made with costs.— 
ADAMSON v. KENWORTHY (1931), 49 R. P. C. 











-]-—Deft., M., was employed by pltf. 
co. as chief draughtsman for the purpose 
(inter alia) of developing a gyroscopic turn 
indicator for use on aeroplanes. The terms 
of his employment contained a specific 
covenant, namely, ‘‘ that all work done whilst 
in the service of said co. was to be secret & 
confidential & the property of said co.” In 
the course of developing the instrument 
certain problems arose & discussions took 
place as to proposed solutions of them, in 


Add. Annotation :—As to (2) Distd. Walsh v. 
Albert Baker & Co. (1898), Ltd. (1930), 47 
R. P. C. 283. 


First Inventor.” 


which deft., M., took part. Before an instru- 
ment embodying features of design & con- 
struction, made possible as a result of the 
solution of the various problems, was put 
into production by pltf. co. deft., M., left the 
service of said co. Deft., M., together with 
one Pierce, an pce ne act hee of pltf. co., pro- 
moted deft. co., which began to incorporate 
the said features of design & construction in 
@ gyroscopic turn indicator which was 
offered for sale & sold in competition with the 
instruments made & sold by plitf. co. Deft., 
M., also eypies for letters patent, & he filed 
provision specifications describing said 
features of design & construction. Deft., 
M., alleged that the features of design were 
not novel, that they had not been evolved by 
pltf. co., & that knowledge of them had not 
been acquired by him in the course of his 
employment by pltf. co. Deft., M., also 
stated that he had not disclosed or made 
any wrongful use of any confidential informa- 
tion acquired by him in the course of his 
employment by pltf. co.:—Held: letters 
patent granted in accordance with the first 
provisional specification filed by deft., M., 
would, if valid, enable M. to prevent pltf. 
co. from making gyroscopic turn indicators 
in accordance with their present design ; 
the second provisional specification filed 
by deft., M., included matters discussed with 
him while be was in pitf. co.’s employ, & 
letters patent granted in accordance with this 
provisional specification would, if valid, 
enable M. to prevent plitf. co. from making use 
of one at least of the matters discussed with 
him while he was in their employ ; deft., M., 
must be assumed to know what he was claim- | 
ing as his invention, & that he could only 

claim what he sought to protect on the 
ground that it was secret & confidential ; 
it was not unfair to treat deft. M.’s provisional 
specifications as an admission by him of such 
fact; further, the gyroscopic turn indicators 
made by deft. co. were made substantially 
in accordance with informaticn & knowledge 
acquired by deft., M., while he was in pltf. 
co.’s employ ; the designing of a gyroscopic 
turn indicator by deft., M., with assistance, 
suggestions, & advice from pltf. co., was, from 
the start of M.’s employment by pltf. co., a 
confidential matter; deft., M. was not at 
liberty, while he remained in the employ of 


PART III. SEOT. 1. 
18 ili, S. P. Davis Loe & Rarr Patents Co. v. GaTuELs (B, C.), [1927] 4 D. L. R. 95; [1927] 2 W. W. R. 753.—CAN. 
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Cases 49b—192. 


97. 


109. 


116. 
117. 


pltf. co., to disclose to any one difficulties 
which had arisen in the manufacture of 
gyroscopic turn indicators nor the methods 
discussed, used, or proposed to be used for 
overcoming such difficulties ; deft., M., was 
not at liberty to make drawings embracing 
matters discussed with him while he was in 
pltf. co.’semploy, & while still in their employ 
to disclose such drawings to any third party ; 
& deft., M., could not better his position by 
terminating his employment with pltf. co. 
An injunction was granted; & delivery up 


63. 
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of all turn indicators which would constitute 
a breach of the injunction was ordered. A 
declaration was made that pltfs. were entitled 
to the benefit of the applications for grant 
of letters patent covered by the provisional 
specifications filed by deft., M., subject to 
certain limitations, together with costs.— 
Reip & Srerist, Lrp. v. Moss & MECHANISM, 
Lrp. (1932), 49 R. P. C. 481. 


Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


Part 1V.—Subject-Matter of Patent. 


Add. Annotation :—As_ to 
Farbenindustrie (I. G.) A. 
(1980), 47 R. P. C. 289. 

Add Annotations :—Refd. Re Simon-Carves 
& Robinson’s Patent (1928), 45 R. P. 0. 407; 
Fe Farbenindustrie Akt.’s Application (1928), 
46 KR. P. C. 271. 

Add. Annotation :—Ref{d. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 
Add. Annotations :—-As to (2) Consd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153; Re Simon-Carves & Robin- 
son's Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1927), 44 RK. P. C. 108. 


(1) Refd. Re 
G.’s Patents 


128a. Subjection of known material to known 


134. 


188. 


PART III. SECT. 2, SUB-SECT. 2. I 
f. Varied, [1927] _S. C. 597: 44 
.P. CG. 175, T. CAN 


R 


PART IV. eal SUB-SECT. 3.— 


ki. .}—A patented process to be 
valid must denote ingenuity of in- 
vention. It {as not enough, in order 


to constitute 


process. ]—Subjection, for the first time, of a 
known matcrial to a known process may 
support an application.—He FARBENINDUS- 
TRIE AKTIZNGESELLSCHAFT, APPLICATION FOR 
A PATENT (1928), 46 R. P. ©. 271. 

Add. Annotation :-—-Refd. Adelmann & Ham 
Boiler Corpn. v. Llanrwst Foundry Co. (1928), 
45 R. P. C, 418. 

Add. Annotations :—-Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 45 


1D, v. ADAMS 
929] 


(a). C. 





invention, to disclose 


— 


142. 


147. 


149. 


162. 


163. 


187. 


192. 


WESTLAKE 
4D.L. 8.1061, S.C. Rh. 81.— 


PART IV. SECT. 1, SUB-SECT. 3.— 


133 iif. -——.]—GUETTLEX v. CANA- 
DIAN INTERNATIONAL PAPER Co., [1928] 
2D. L. R. 801; (19281S.C. R. 438; affy., 
1192714 D.L. R. 517; [1928] Ex. C. ft. 


R. P. C. 153; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 4° R. P. C. 289. 

Add. Annotation :—Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery Co. 
(1928), 45 R. P. C. 290. 

Add. Annolation :—Refd. Parkes Samuel & 
Co., Ltd. v. Cocker Bros. (1929), 46 R. P. C. 
241. 

Add. Annotation :—As to (3) Refd. Sharp & 
Dohme Inc. rv. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

Add. Annotations :—-As to (3) Conmsd. British 
Thomson- Houston Co. v. Metropolitan Vickers 
Electrical Co. (1928), 45 HK. P. C. 1. Refd. 
Pope Appliance Corpn. v. Spanish Liver 
Pulp & Paper Mills, [1929] A. C. 269. 

Add. Annotation :—-Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 138. 

Add. Annotation :—As to (2) Refd. Rondo Co., 
Ltd. v. Gramophone Co. (1929), 46 RK. P. C. 
378. 

Add. Annotations :-—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P.O. 
153; Heap Samuel & Son v. Bradford Dyers’ 
Assocn. (1929), 46 R. P. ©. 254. 


Co., PART IV. sang ins 4,— 
- (Cc). 


185 ii. ~ --— ———. ]-—-GILLuTY£E SAFETY 
2aZOn Co. OF CANADA, UTD. v1. MATL- 
MAN, {1932] dex. C, R. 54.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5,—A. 


193 vii. —.]--GUETTILER v. CAN. 
INTERNAT’L Paper Co., [1927] 4 
Db. L. R. 517.—CAN. 


something which has been but dimly 21.—CAN. 


seen before.— KLECTROLYTIC ZINC PRO- 
cess Co. vo. FRENCH's COMPLEX ORK 
REDUCING Co. oF CaNava, LtTb., 
{1927} Exch. C. KR. 94; affd., (1930) 
S.C. Tt. 462; 4 D. L. R. 902.—CAN. 
m i. -——.]—There is no invention 
in a mere adaptation of an idea in a 
well-known manner for a well-known, 
or clear purpose without ingenuity, 
though the adaptation may effect an 
improvement, which may supplant an 
article already on the market.—VaAN 
HEUSEN, PropucTS ING. v. TOOKE 
PECs ss Lrp., [1929) Ex. C. fl 89.— 


sa. Not mere mechanical sicill.}— 
Held: the lantern in question was new 
& useful, & the changes made in the 
ventilation in the lantern to control the 
quantity & direction of the air currents 
was not the result of mere mechanical 
skill, but required thought, study 
& an inventive mind, & constituted 
invention.--ADAMA & WESTLAKE Co. v, 
BE. TT. Wren, Lrv., [1928] Exch. 
C. R.112; affd. sub nom. kK. T. Wrigut, 


PART IV. SECT. 1, SUB-SECT. 4.—A. 


153 i. Unless coupled with 
discovery of mode of putting principle 
into proctice.)}—A principJe cannot be 
the subject of a patent, & a claim to 
every mode or means of carrying a 
principle into effect amounts to a 
claim for the principle itself. A patent 
may be granted for a principle coupled 
with a mode of carrying the principle 
into effect, but such principle may he 
carried into effect under several 
peers operating in different ways & 
»y different means.——GRISSINGER 0. 
VicTOR TALKING MACHINE Co. oF 
CANADA, LTD., [1929] Ex. C. R. 24; 
affd., {1931} 8. C. R. 1443; [1930] 4 
D. L. R. 617.—CAN, 


PART IV. oe 1, SUB-SECT. 4.— 


176 iti. ———.]——PRENTICE 
MANUFACTURING Co. ». KENNY, [1931] 
2 Dd. L. R. 465 ; Ex. C. R. 24.—CAN, 
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193 viii, ——~-.}—Where a specific 
machine already exists producing cer- 
tain effects, & additions have been 
made to such machine to produce the 
same effect in a better manner :-— 
Semble: a patent cannot be taken for 
the whole machine, but for the improve- 
ment only.—SHeRBROOKE MACHINERY 
Co., LtTp. v. HYpRAULIC Co., LTD., 
[1927] Exch, C. R, 114.—CAN. 

193 ix. -——.]—Iivery trifling im- 

rovemment is not invention, & the 
ndustrial public should not’ be eom- 
barrassed by patents for cvery small 
improvement. A slightly more efficient 
way of doing a thing, small changes in 
size, shape, degree, or quality in a mann- 
facture or machine, even assuming 
novelty, is not invention. More is 
necessary to justify a monopoly.— 
LIGHTNING FASTENER Co., LTn. wv. 
COLONIAL Fastener Co., Lrp. & 
PRENTICE (G. 1.) MANUFACTURING Co. 
(No. 13633), [1932] Ex. C. R. 101.— 
CAN. 

198 x. ——.]—Held: factory im- 
provements, the Uttleo improveme nts 


210a. 





.|—Held: the patentee had obtained 
a result superior to any other at the date of 
the patent, & there was good subject-matter 
& the patent was valid.—Ronpo Co., Lrn. v. 
ee Co., Lip. (1929), 46 R. P. C. 


222a. 





-|-—~The claim was as follows: “Ina 
coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.’? Jn an action for 
infringement of the patent it was contended 
on behalf of pltis. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, & that defts. had used a 
modified form of pltfs.’ invention :—Held: 
the patentees’ idea was not new, & no pro- 
blem had had to be solved in carrying it 
into effect, & that all that the patentces had 
done was to effect a perfectly natural & 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-matter—LENNARDS PERFECT SKILL 
CONTROL Co., Lrp. v. HoLnoway & Samp- 
ay Novety Co., Lrn. (1929), 46 R. P. C. 
Add. Annotation :—-Refd. Mellor v. Beard- 
more (1927). 44 BR. P. Cc. 175. 

Add. Annotation :—Refd. Parkes Samuel & 
Co. v. Cocker Bros. (1929), 46 R. P. C. 241. 


249a. --— -.]—Letters patent were granted for 
‘Improvements in or relating to boot or 
shoe end stiffencrs.”” Claim 1 of the specifi- 
cation was as follows: ‘‘ As an article of 
manufacture, a thermoplastic impregnated- 
fabric toe puff which prior to its incorp>ra- 
tion in a shoe upper has had flexibility im- 
parted to its back margin by hot pressure in 
a die having a bevelled marginal portion, 
Bo as to expel impregnant from said margin 
by graduated pressure thereon & to leave the 
surface of the puff substantially free from 
local excess of impregnant.”’ Claim 5 was 
as follows: ‘In the manufacture of a toe 
puff of the kind claimed in Claims 1, 2. 8, or 4 
the use of a die & an advancing pressure 


231. 
246. 


& betterments in technique that skilled 


achieve the same result. by using other 


Vol. XXXVI.—Patents. Cases 210a—339. 


which causes a pinch to travel over the 
margin or margins to be treated ”’ :—Held: 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
from the thick portion of the puff to the 
outer margin & prior to the patent the 
nearest to which any one had got was a 
double operation process, & there was an 
inventive step & the patent possessed subject- 
matter.—BRitTIsH UNITED SHOE MACHINERY 
Co., Lrp. v. PEMBERTON (ALBERT) & Co. 
(1930), 47 R. P. C. 1384. 
284. Add. Annotation :—Generally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 
Add. Annotution :--Refd. Boyce v. Morris: 
Motors (1927), 44 R. P. C. 105. 
Citation :—For “14 L. R. 487, H. L.,”’ read 
“147. L. R. 487, UW. L.” 
.J—Held: the applying to a ham boiler 
of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of subject- 
matter.—ADELMANN & HAM BOILER OORPN. 
v. LLANRWsT Founpry Co. (1928), 45 
R. P. C. 413. 
.|—Held: (1) the first claim as to an 
apparatus was so vague as to be bad; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combination, but 
was mere juxtaposition.— HANKS v. COOMBES 
(1928), 45 R. P. ©. 237, C. A. 
| — JOHN WRIGHT &  HAGLE 
RANGE, tp. v. GENERAL GAS APPLIANCES, 
Lrp. (1928), 46 R. P. C. 169, C. A. 
315. Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 158; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 
Add. Annotation :—Refd. Hanks v. Coombes 
(1928), 45 R. P. C. 237. 
Add. Annotation :—Retd. Hanks v. Coombes 
(1928), 45 R. P. C. 237. 
Add. Annotation :— Refd. Sharp & Dohme 
Ine. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 
Add. Annotation :—Refd. Jones & Attwood 
v. National Radiator Co. (1928), 45 R. P. O. 
71. 
Add. Annotation :---Refd. Re Wigginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 


299. 
302. 





308a. 





308b. 


308c. 





325. 
$27. 
329. 


336. 


339. 


action & properties of each constituent 
of a chemical composition or mixture 


workmen devise, because thoy are means, by a different device.-— ; f i 

skilled, should not be the subject of LIGHTNING FasteENER Co., Lrp. v. was known, where a pe ome 

monopoly & do not constitute subject- CoLONIAL Fastener Co., LTp. hag been made known & the cons 
tuents have been so combined as to 


matter for a patent.—GILLETTE SAFETY 
Razor Co. OF Canapa, LTD. v PAL 
BLADE Corpn,, Lap. & METROPOLITA 

CAND Lrp., 11932) Ix. C. R. 132.— 


sa, Ertentof protection—Means used.) 
-~-The invention in question is for an 
improvement in locking devices, for 
use on separable slider fastoners :—- 
Heid: aos the essonce of the invention 
was the production of an old result, 
even though there is invention, the 


[1928] 8. C. It. 8. 


270 xx. 


PRENTICE (G. E.) MANUFACTURING Co., 
[1932] Ex. C. R. 127.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5.—B. 
250 iv. affd., 11928) 2D. L. R. 448 
8 —~CAN., 


PART IV. SECT. 1, SUB-SECT. 7.—A. 


—— ——.}]—CANADIAN 
GENERAL ELECTRIO Co., LTD. v. FADA 


overcoimne difficulties or disadvantages 
in known herbicides. such combination 
is patentable. A chemical componnd 
intended for the accomplishment. of a 
specific purpose, which has never hefore 
been known, used, or published within 
the meaning of the Patent law, may 
be patented, provided one may assume 
some degree of skill & ingenuity, or the 
exercise of intelligent research  6& 
experiment successfully directed to a 

articular purpose or end.-—-CHIPMAN 


patentee is only protected in respect Rapio, Ltp.. 11927] 2'D. L. R. 911; w Le Lilla 
of the particular means he seta forth alas ” » L. dt. ; HEMICALS, LTp. v. Fa - 
in his specification, & in such circum- (1927) Exch. é. R. 134.—CAN. oan Lrp., [1932] Bx. ©. R. 107. 
stances it may not be infringement to 270 xxi. —— ——-.}-—Though the . 
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1 346—459b. 


3846. Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. ©. 153; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 


349. Add. Annotations :—Refd. Safveans Akt. v. 
Ford Motor Co. (England) (1926), 44 R. P. C. 
49; Re Farbenindustrie (I. G.) A. G.’s Patents 
(1980), 47 R. P. C. 289. 
Re 


851. Add. Annotation :—Refd. ee 
Application (1928), 46 R. P. C. 321. 


351a. If giving substantial advantage to all 
selected members.}—(1) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advantage to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage & 
this advantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis of 
the selection & the patents would then claim 
an invention substantially different from 
that originally claimed, & the amendments 
were therefore inadmissible-—Re FARBEN- 
INDUSTRIE A. G.’s PaTENnTS (1930), 47 
R. P. C. 289. 

361. Add. Annotations :—Consd. Pope Appliance 
Corpn. v. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Mellor v. 
Beardmore (1927), 44 R. P. C. 175; Wright 
(John) & Eagle Range v. General Gas 
Appliances (1928), 46 R. P. C. 169. 


865. Add. Annotfation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. OC. 153. 


372. Add. Annotation :—Generally, Refd. Sharp & 
ohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 
383. Add. Annotation :—Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 


390. Add. Annotations :—As to (1) Consd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269. Generally, 
oe Mellor v. Beardmore (1927), 44 R. P. C. 


391a. -.]—Held: the specification claimed 
the process of mercerising the cotton in a 
mixed fabric of cotton & cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisation; that it 
was only discovery for the patentee to find 


that an application of the old process to the 


PART IV. SECT. 1, SUB-SECT. 9.—A. 
352 viii. a see Aya e L. R. 448; 


436 xiii. 

















& substantial exercise of the inventive 
[1928] S.C. pone. though it may in some cases 
e very slight, to sustain a grant for 
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pe roared mixed fabric did not occasion 
eleterious effect to the cellulose acetate 
artificial silk, & the patent was invalid for 
want of subject-matter.—HBapP (SAMUEL) & 
Son, Lrp. v. BrRaDFrorRD DYERS’ ASSOCN.,: 
Lrp. (1929), 46 R. P. C. 254. 


Add. Annotation :—Generally, Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 176. 


409. Add. Annotation :—Consd. Wright & Eagle 
Range v. General Gas Appliances (1928), 45 


R. P. 0. 346. 
412. Add. Annotation :—Refd. Wright John & 
Eagle Range v. General Gas Apeliadoes Ltd. 


(1928), 46 R. P. C. 169. 


———.]—-Where a known apparatus is first 
used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials.—Re SIMON-CARVES, 
Lrp. & ROBINSON’s PaTENT (1928), 45 
R. P. O. 407. 

Add. Annotation :—Generaily, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. OC. 153. 

Citations :-—For ‘°44 R. P. C. 69,” read ** 44 
R. P. C. 367; affd. 45 R. P. O. 158, OC. A.”’ 
435. Add. Annotation :—Consd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

Add. Annotation :—Consd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 


402. 


412a. —— 


428. 


434. 


457. 











153. 

4594. ———.}—-W HITE v. TODD OIL. BURNERS, 
“Lap. (1929), 46 R. P. C. 275. 

459b. -}~—Letters patent were granted 


for ‘‘combined Bag & Cushion.’’ Claim 1 
of the specification was as follows: ‘‘ A com- 
bined bag & cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.’’ 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 38. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, & prio publication :—Held: 

the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs.—BERTON (ARTHUR), LTD. v. JARRETT 
RAINSFORD & LAUGHTON, LTrp. (1930), 47 
R. P.O. 444. 


| patent no ingenuity of invention was 
required to construct deft.’s device, 
then such latter device is an infringe- 
ment of the said patent wean 


.-}——-There must be 


352 x. eh i ee v. Dk 
@ patent for invention. Slight altera- NATIONAL FIRE HQUIPMENT CORPN. 
Hien s Euncraic HEATING Co., eo tions may produce important results FrreGcas SERvicg, Lrp., (1930) inx. 
O. R. 181.—CAN . & may disclose great ingenulty— C.1.168; 4D. L. R. 708.—CAN. 
S52 xi. : D pes ven year ELECTRIC Co. 

Sea eo ge EP RUB- Lrp. v. FaDA Ranto, Lip. (1927) 2 436 xvi. - ~.J—Held : utility 
ss erie To2T} i . D L. R. 911: [1927] Exch. G R.134.— is not an infallible teet of originality, 
apa. 11928 | 8D. L _R. ar —CAN. ae iN ne TEP ee cat re Ana Gee ie a 

ee if: 436 xiv. ———.J—LowE-Martin Some wg a 
FACTORING Oo. 7 TRA AS, 00. LTD. », Ornice SpaciayTy Manu-  anmarhune, the invention must wave 
1927 LR FACTURING Co., Lrp., [1930] Ex.0d.R. (04 
a }4 85; uffd., pean @ 181: 4D.L. it. 918.--—-CAN of ingenuity to constitute subject- 


L. i. 88 toon &.¢c 
CAN, 


PART IV. SECT. 2, SUB-SECT. 1. 
438 xii. —— ——.J— ELecrroiytt 
ZINC PROCESS Co. v, FRENOH? B Couriee 
ORE REDUCING wi oF Pair es LTn., 
i0giT Hxeh. ©. 04; affd., (1980 ] 

8. C0. R. 462; cD mn hk. 902.--¢ 


results obtained 


is no ingenuit 


age 
all deft. 1 has dono was to adopt pltf.’s 
combination of ma 
functioning similarly, producing similar 
in a similar manner, 
with slight mechanical changes, there 
of invention ; < where 
in view of the disclosures’ in 
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matter or invention.—CANADIAN GYP- 
sum Co., LTp. v. Grrsum, Limz 
rmsaeramat Nab aware eae. Lrp., [19381] 


Ex. C 


436 xvii. —— ~}—BortT Busi- 
NkssS Forms, Lp. »v. eure tee 
REGISTER SYSTEMS, LTD., [1932] Ex 
R. 39.—-OAN, 


- j—Held: where 


teriala & device, 





pitt.’ oO. 


4590. 


459d. 


459e. 


459f. 


: FRANC-STROHMENGER & 
Cowan (INc.) v. PETER Ropinson, LTD. 
(1930), 46 T. L. R. 579; 47 BR. P. OC. 493. 


-}-—Letters patent were granted 
for “ improvements in electric combs for the 
hair.” Claim 1 of the specification was as 
follows: ‘‘ As a new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 
members in a simple circuit with a removable 
battery which is attached to the comb.” In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, 7, 13, 
14, & 15. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter. 
Further allegations of prior user, & inutility, 
& an allegation that the patentee was not the 
true & first inventor, were not relied on by 
defts. at the trial:—Held: all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, & defts. were given 
the general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which defts. did not 
rely at the trial. Plitis. were given their 
costs so far as they had been increased by the 
inclusion of the said allegations, with a set- 
off.—WiLpEY & WHITES MANUFACTURING 
Co., Lrp. v. FREEMAN (H.) & Lerrix, LTp. 
(1931), 48 R. P. C. 405. 


—_—- —-——.}--In 1924 letters patent were 
granted in respect of ‘improvements in 
record strips for autographic registers,” 
Claim 1 being as follows: ‘‘ A record strip 
for autographic registers adapted to be fed 
by said register, said strip being provided 
with filing or folding apertures arranged in 
series therein & adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad, all of the said filing 
apertures being so disposed as to assume 
positions at the same end of the said zig-zag 
pad.’ It was stated in the specification that 
the invention related to improvements in 
record strips employed in autographic 
registers & more especially to an improved 
zig-zag supply pad for autographic registers 
as described in specification No. 229,616, 
which was a specification of the same 
patentees & of the same date. Pltfs. com- 
menced an action for infringement of this 
patent & of two other patents in respect of 
which they discontinued the action at the 
trial. Defts. denied infringement & alleged 
that the patents were invalid by reason of 
want of novelty, subject-matter & utility :— 
Held: although the strip was novel, the 
patent was invalid for want of subject-matter, 
since any invention that may have been 
exercised was in the machine which was the 
subject of Patent No. 229,616, & not in the 
strip. The action was dismissed with costs. 
A certificate for the particulars of objections 
was granted in respect of the patent pro- 
ceeded upon, the costs in connection with the 
other two patents being left to the absolete 
discretion of the taxing master.—LAMSON 
PARAGON Suppity Co., Ltn. v. CARTER- 
Davis, Lrp. (1930), 48 R. P. C. 133. 

——~, ]-—Letters patent were granted to 
A. for “‘ improvements in or relating to means 
or apparatus for use in combined cinemato- 
graph & phonograph productions.” The 
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specification claimed a method of inserting 
into a cinematograph film blank pieces of 
film marked with letters or numbers which, 
when flashed upon the screen, indicated to 
the operator when he was to start or stop a 
mechanical sound-producing apparatus. 
Defts. showed a ‘‘ talking picture” in which 
the operator was provided with a “ cue sheet ”’ 
which-told him at what points in showing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, he 
was to operate or change over the sound- 
producing apparatus. Plitf. claimed that 
this was an infringement of his patent :— 
Held: there could be no novelty in using 
an incident, such as a sub-title, in the film 
as a cue for the operator, what defts. were 
doing was no infringement, & the invention 
as disclosed in pltf.’s specification was not 
novel.—JOHNSON v. WARNER Bros. PICTURES 
Lrp. (1930), 48 R. P. C. 843. 


-+—In 1913 letters patent were 
granted in respect of ‘ an improved process & 
apparatus for sterilising water & rendering it 
aseptic.’’ Claim 1 was as follows: “A 
process for sterilising flowing water, which 
consists in a minor body of running water 
being brought as a film or in a state of fine 
distribution into contact with chlorine gas, 
which is thus quantitively absorbed, this 
minor body of water being led continuously 
to the main body of flowing water, through 
which it becomes immediately & uniformly 
distributed.” In 1929 pltfs. commenced an 
action for infringement of the patent, claiming ° 
a declaration that defts. had infringed the 
patent, & other relief. Defts. denicd in- 
fringement, & alleged that the patent was 
invalid by reason of want of novelty, sub- 
ject-matiter, & utility :—/Teld : that there was 
no subject-matter to support the patent, & 
the action was dismissed with costs. A 
certificate was grantcd with respect to certain 
of the particulars of objections.—PATERSON 
ENGINEERING Co., LTp. 7. CANDY FILTER 
Co., Lrp. (19382), 49 R. P. C. 229. 

.]|—It is not enough to show that an 
apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result; it must 
also be shown that the specification contains 
clear & unmistakable directions so to use it.— 
Brrriso THOMSON-Housron Co., Lp. v. 
METROPOLITAN-VICKERS ELECrRICAL Co., 
Lrp. (1928), 45 R. P.O. 1, H. Le: affg. 8. C. 
sub nom. METROPOLITAN- VICKERS HLECTRICAL 
Oo., Ltn. ». BRirisH THOMSON-HovustTon Co., 
Lrp. (1925), 43 R. P. C. 76, C. A. 

Annotation :—Consd. Pope Appliance Corpn. v. Spanish 

River Pulp & Paper Mills, [1929] A. C. 269. 

502a. .|—BIRTWHISTLE v. SUMNER ENGINEER- 

ING Co., Lrp. (1928), 46 R. P. C. 59. 


502b. ——.]—Honowirz v. Watp (H.) & Co. 
(1930), 47 R. P. C. 183. 
.]--In 1926 letters patent were granted 
for ‘‘ Improvements in & relating to the 
spinning of metal hollow-ware.”’ Claim 1 
was as follows: ‘‘ An improved method of 
spinning metal hollow-ware consisting in 
hammer-marking or otherwise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into close contact 
with the mandrel by the pressure of the 


459¢. 











4724. 








502c. 
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517. 


518. 


556. 


559. 


560. 


561. 
574. 
585. 


spinning tool or tools.” Pitfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications & by reason 
of a prior public user. Defts. also alleged 
that there was no subject-matter & that the 
invention was not useful; they also denied 
infringement :—Held: the patent was in- 
valid for want of novelty by reason of public 
prior user, & the action was dismissed with 
costs.—JOSEPH v. JENKINS (B. J.), Ln. 
(1929), {7 R. P. C. 61. 


Add. Annotation :—Refd. Wright John & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. C. 169. 

Add. Annotations :—Consd. British Thomson- 
Houston Co. v. Metropolitan-Vickers Elec- 
trical Co. (1928), 45 R. P.C.1. Refd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269; Wright John 
& Eagle Range v. General Gas Appliances, 
Ltd. (1928), 46 R. P. ©. 169. 


Add. Annotations :—Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153; Pope Appliance Corpn. v. 
Spanish River Pulp & Paper Mills (1929), 
98 L. J. P. C. 50. 

Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R. P.C. 175: Pope Appliance 
Corpn. v. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. 

Add. Annotations :—-Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153; Re Simon-Carves & Robinson’s Patent 
(1928), 45 R. P. C. 407. 

Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

Add. Annotations :—Consd. Wright John 
& Eagle Range v. General Gas Appliances 
(1928), 46 R. P.C.169. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


589a. 


598. 


598. 


625. 


636. 


640. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


-.J—Letters patent were granted 
in 1917 for ‘‘ improvements in electric heating 
apparatus.’’ Claim 1 was as follows: ‘ im- 
provement in & relating to electric heating 
apparatus characterised by the insulating 
supporting blocks, through which the con- 
ductor passes, being suspended in such a 
manner as to be capable of movement with 
the eonductor under the influence of heat.’’ 
Pltfs. brought an action for infringement of 
the patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of anticipation by prior | daaeerraae & for 
want of subject-matter utility :-—Held : 
the patent was invalid by reason of anticipa- 
tion by prior publication & for want of 
subject-matter, & it was not infringed. The 
action was dismissed with costs.—NAAM- 
LOOZE VENNOOTSCHAP FABRIEK VAN INSTRU- 
MENTEN EN ELECTRISCHE APPARATEN ‘“ IN- 
eave ”* vy. SCHNEIDER (1931), 48 R. P. C. 
Add. Annotations :—-As to (8) Refd. British 
Thomson-Houston Co. v. Metropolitan- 
Vickers Electrical Co. (1928), 45 R. P. C.1; 
Pope Appliance Corpn. v. Spanish River 
Pulp Paper Mills, [1929] A. C. 269. 
Generally, Refd. Société Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. (1929), 
47 R. P. C. 221. 

Add. Annotation :—Refd. Jones & Attwood v. 
National Radiator Co. (1928), 45 R. P. C. 71. 
Add. Annotalion :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
RK. P. C. 163. 

Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 480. 
Add. Annotation :—Refd. Sharp & Nohme Inc. 
ae Pure Drug Co. (1928), 45 R. P. C. 


655a. ——— Question of construction—Evidence of 





intention inadmissible.|—-Whether a specifi- 
cation is an anticipation of a later patent, 
apart from statutory provisions, depends 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 


§23 iii. ———. ]--GEORGESON v. URWIN 
& Co., [1928] N. Z. L. lt. 207.—N.Z. 

c i. ——.}—Pork APPLIANCE 
Coren. v. SPANIAH TIVER Pure & 
Parerk MILLA, [1929] A.C. 269.—CAN. 

c iil, —-~~ ** Not known or used 
by any other person.”"\—Held : though, 
as decided in 7 sone Appliance Corpn. v. 
Spanish River Pulp & Paper Mille, 
Ltd., the public use or sale for more 
than a year previously to the applica- 
tion must be public use or e In 
Canada, yet the words ** which was not 
known or used by any other person 
before bis [appct.’s| invention thereof,” 
are not qualified by the words “in 
Canada,” & accordingly, if it can be 
shown that the invention was known 
or used by any other person in any 
part of the world before the inven- 
tion in Canada, that fact alone would 
render the patent invalid.—CANADIAN 
GENERAL ELectric Co., LTp. ». FADA 
ag LTp. (1929), 46 Tt. L. Ri 18.— 








PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ili. 


540 i. User followed by abandon- 
ment.|—An experiment which never 
becomes completed, but up to the last 
remains an experiment & nothing 
more docs not as a rule anticipate 4 
novel machine, device or process, but 
if the experimental stage is over & the 


machine or device operates offectively 
for the purpose for which it was 
designed, & it is used by persons 
capable of understanding its use there 
ig a completed invention & a com- 
pleted publication even though for 
somo other reason work with it is 
subsequently discontinned.—VEASEY 
v. DENVER RocK DRILL & MACHINERY 
Co., LTw., [1930] App. D. 243.—S. AF. 


PART IV. aoe B SUB-SECT. 2.— 
. v. 

sj. ‘* On sale ’’—Within Patent Act— 

What amounts to.}-—-SEMET-SOLVAY Co. 

v. COMR. OF PATENTS, [1927] 3 D. L. R. 

385; [1927] Exch. C. R. 218; affd., 

Bee 4 D, L. R. 1081; Ss. C, R. 172.-—— 


594 fi. ———.}—CANADIAN GENERAL 
Evrkcrrie Co., Lrn. v. Fapa Raptio, 
Lrp., {1927} 2 D. L. R. O11: [(1927} 
Exch. C. Rh. 134.—CAN., 

594 iil, ——-.J—-MAUNDER v. WAN 
GANUI SasH & Door Factory & 
TIMBER Co., LTD., [1928] N. Z. L. R. 


566.—N.Z. 

§94 Iv. -—By sect. 7 (1) of 
Patent Act, 1923, of Canada, any 
person who has invented any (inter alia) 
new & useful art, process, machine or 
manufacture “‘ not known or used b 
otbers before his invention thereof,’’ 
& as to which other specified circum- 
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PART IV. amd 7 poo eee 2.— 





stances do not exist, may obtain a 
patent granting him an exclusive pro- 
perty in the invention :—Held: the 

nowledge or user by others con- 
templated hy the words quoted above 
is not. confined to knowledgo or user 
within Canada, nor to knowledge or 
user of a public or open character 
exclnding that which is secret or 
confidential. In construing the pro- 
vision the natural & ordinary meaning 
of the words should not be departed 
from in order to reconcile it with any 
theory of patent law evolved otherwise 
than from the language of the Act 
itself.—-Rick v. CHRISTIANI, [1931] 
A. C. 770; 100 I. J. P. C. 202: 145 
L. T. 624; 47 T. L. R. 537; 75 Sol. Jo. 
525, P, C.—CAN. 


PART IV. aa 7 Sa 2.— 





615 iif. -)—Jield : the proper 
principle to be applied in testing 
anticipation is that the specification 
which is relied upon as an anticipation 
must give the same knowledge as the 
specification of the Invention itself.-~ 
LIGHTNING FASTENER Co., LTp. v. 
COLONIAL FASTENER Co., LTD., [1932] 
Ex. C. R. 89.—CAN. 

PART IV. sia 7 aaa 2— 

615 ili, ———.]—CANADIAN GENERAL 
Evectric Co., LTp. v. Fapa Rapto 
Lrp., [1927] 2 D. L. BR. 911; [1927} 
Exch, C. R. 134.-——CAN. 


upon the construction of the specification, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admissible.—-CANADIAN GENERAL ELECTRIC 
Co., Lap. v. Fapa Rapio, lrp., [1930] A. C. 
97; 99 L. J. P. C. 58; 142 L. T. 106; 47 
R. P. C. 69, P. C. 

Annotation :—Refd. Rice v. Christiani (1931), 47 T. L. I. 437. 


659. Add. Cilation :—Affd. sub nom. Britisu 
THOMSON-Hovuston Co., Lrp. ». METRO- 
POLITAN-VICKERS ELECTRICAL Co., Ltn. 
(1928), 45 R. P.C.1, 11. 1. 


Add. Annotation :—Consd. Pope Appliance 
Hoses v. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. 


659a. —-— -]—In 1927, a patent was granted 
in respect of ‘‘ improvements in or relating 
to actuating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes.” The 
first claim was as follows: ‘‘ Actuating pro- 
vision suitable for use in connection with the 
contro] of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotary hand grip or 
operating member adapted to displace a 
longitudinally movable member incorporated 
within or substantially within the overall 
transverse dimension of said grip or operating 
member & a front collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 
supporting member upon which the said 
actuating member is adapted to be mounted 
& in which the said grip or operating member 
is of a character such that power trans- 
mission mechanism which it may be adapted 
to actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
said front collar in its normal position.’’ 
Pitfs. commenced an action for infringement 
of the patent. Defts. denied infringement 
& alleged that the patent was invalid by 
reason of anticipation by prior specifications 
& prior users, for want of subject-matter & 
utility & for insufficiency, & counterclaimed 
for the revocation of the patent. Pltfs. 
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alleged that«the object of the invention was 
to be able to expose the point of attachment 
of the power transmission mechanism, for 
ease of replacement, while keeping .all the 
parts in operative engagement upon the 
handle bar. One of the prior specifications 
of A.M.A.C. relied on by defts. described such 
a device in the letter-press, but showed in 
the drawings a mechanism which could 
not be operated so as to fulfil the objects of 
pltfs.’ patent :—Held: assuming that the 
specification was not ambiguous, & that its 
object was as alleged by pltfs., the specifica- 
tion of A.M.A.C. disclosed in its drawings a 
device that could be modified by a skilled 
mechanic so as to fulfil] pltfs.’ objects & that 
accordingly the patent was invalid either by 
reason of anticipation or want of subject- 
matter. The action was dismissed with 
costs & an order was made for the revocation 
of the patent, such order to lie in the office 
for six weeks, or if notice of appeal be given, 
until judgment in the appeal.—AMALGA- 
MATED CARBURETTERS, Lrp. v. BOWDEN 
Wire, Lrp. (1930), 48 R. P. C. 105. 


680a. ——-.!|——In an action for infringement defts- 
denied infringement, & alleged that the 
patent was invalid by reason of (inter alia) 
want of utility. Pltfs. proved the utility of 
their invention: —Held: the patent was 
valid, & had been infringed. —- Britisu 
UNITED Snort MAcnHIneRY Co., LTb. vw. 
LAMBERT IIoOWARTH & Sons, Lip. & GIMSON 
Siok MAacuINERY Co., Lrp. (1927), 44 
R. P. C. 5113 subsequent proceedings (1929), 
46 R. P.C. 315. 


680b. S. P. BrirsH Untrep Suor MACHINERY Co., 
Lrp. v. GIMSON SHOR MACHINERY Co., LTb. 
(1928), 45 R. P. C. 290, C. A. 


680c. S. P. Parkes S. & Co., Lrp. v. COCKER 
Bros., Lrp. (1929), 46 R. P. C. 241, C. A. 


.]|—ROSE STREET FOUNDRY & 
IENGINEERING Co., LYD. v. INDIA RUBBER 
Gurra PERCHA & TELEGRAPH WORKS Co., 
Lrp. (1929), 46 R. P. C. 294, C. A. 

Annotation :- - Refd. Cincinuati Grinders (Inc.) vr. B. S. A. 

ouls, Ltd. (1930), 48 R. P. a. 33. 


688a. 








Part V.—Application for Patent. 


700a. Effect of.)—Samples & indorsements 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), 8. 2 (5), can be relied on in 
aid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim.—NoTES OF OFFICIAL 
RULINGS 1928 (B) (1928), 45 R. P. C. App. iv, 


Add. Annotation :—Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 


704. 


evidence 


PART IV. SECT. 8, SUB-SECT. 1. 
required hy 


664 ii. afd. (eae) 2D. L. R. 448; 


[1928] 8. C Exch. C. R. 196.— 
688 i. Degrce of ufility necessary to 
support patent.|—Fleid: a definito 


of that degree of utility 
law.-—PRENTICE v. 
DOMINION eer et LTp., 11928) 


PART IV. SECT. 3, SUB-SECT. 2. 


709a. Power to modify forms.]—The OComp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
intended.—Re SAEs’ APPLICATION (1927), 
45 R. P.C. 61. 


709b. Power to divide or antedate application on 
second application.]|—He WINGATE’S PATENT, 
No. 724a, post. 


PART V. SECT. 5, SUB-SECT. 1. 


]1 i. Statement of date—-No 
pouer to amend.}-—Held: after dis- 
closure made between the parties in 
conformity with r. $2, an order in 
chambers should not be made allowing 





amount of utility is not. required by 
law to sustain an invention; a slight 
amount of utility being sufficient. 
Commercial utility is the very cssence 
of & patent, & a favourable reception 
by tho purchasing public is strong 


690 i. Kff[ect of non-user.J— FE LECTRO- 
LYTIC ZINC PROOESS Co. v. FRENCH’S 
CoMPLEX ORE REDUCING CO. OF 
CANADA, LTD., [1927] Exch. C. R., 94; 
affd., ae S.C. R. 462; 4D. L. BR. 


902. 
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one of the partics to amend its state- 
ment of the date of the invention relied 
on in the action.—LARKIN-WARREN 
REFRIGERATING CORPN. v. FRIGIDAIRE 
t., [1932] Ex. OC. R. 67.—CAN. 


Cases 717—78DBa. 


717. 


Add. Annotations :—As to (1) Refd. Re Farben- 
industrie Akt.’s Application (1928), 46 
R. P. C. 271. As to (2) Refd. Re Wingate’s 
Patent (1931), 47 T. L. R. 641. 


724a. Whether prohibition lies.]—- On Oct. 26, 


1928, W. lodged an application & provisional 
specification for a patent for improvements in 
folding spectacles. The complete specifica- 
tion was lodged in July, & accepted in Dec. 
1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by HE. & the T. 
Optical Co. In Apr. 1930, W. lodged 
another application with a complete specilica- 
tion, differing only from No. 322,297 in the 
claims, which were fewer in number, but 
widened by the omission of certain limiting 
words. This specification was accepted on 
Apr. 28, 1930, as No. 328,584. W. then 
made an application for a division of the 
patent under r. 13 of the Patents Rules, & 
the Comptroller allowed it, holding that 
No. 328,584 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No. 322,297, 
& should bear date Oct. 26, 1928. The 
opponents, contending that the Comptroller 
could not divide or antedate the application, 
& that his decision, in the circumstances, was 
ultra vires the Patents & Designs Act & the 
rules thereunder, moved for a writ of pro- 
hibition to restrain the Comptroller & W. 
from proceeding with application No. 328,584: 
—Held: (1) the decision of the Comptroller 
being in a matter of the administration of 
the Patent Office & the procedure in granting 
a patent. was final, subject to an appeal to 
the Law Officer under the Act, & to directions 
which might be given by the officer under 
sect. 74, & prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of any act or decision so done or made; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 
Comptroller before opponents have been 
heard is a matter which can be reopened & 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specifically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act.—Re | 


ENGLISH AND Empire Digest SuPPLEMENT. 


WINGATE’S Patent, [1931] 2 Ch. 272; 100 
L. J. Ch. 870; 145 L. T. 572; 47T. LR. 641; 
48 R. P. ©. 416. 


727. For the existing ieee die substitute the 


following paragrap 
Injunction to restrain acceptance — Lawful 
ground of objection—-‘‘ Secret processes,’’|— 
Where an injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a “ lawful ground of 
objection ”’ to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to his duty 
prescribed by the Patent Acts being in any 
wuy interfered with by the ct., the ct. 
granted an injunction § restraining the 
Comptroller-Genera] from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pitf. co. & appct., appct. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S8.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute ‘ a lawful 
ground of objection ’’ to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below.—REx 
Co. & REx RESEARCH CORPN. v. MUIRHEAD & 
COMPTROLLER-GENERAL OF PATENTS (1926), 
961. J.Ch. 121; 186 L. T. 568; 441. P.C. 
38, C. A, 


Part Vl.—Specifications. 


7386. Add. Annotation :—Refd. Kraft, Kraft Cheese 


7738. 


789. 


Co. (Incorporated) & Kraft Walker Cheese 
Co. Proprietary, Ltd. ». McAnulty (1931), 
A8 RR. P. C. 536. 


Add. Annotation :—Refd. Re Dreyfus’ AppIns. 
(1027), 44 R. P. C. 201. 
Add, Annotation :—Consd. Kraft, Kraft 


Cheese Co. (Incorporated) & Kraft Walker 
Cheese Co. Proprictary, Ltd. v. McAnulty 
(1931), 48 R. P. C. 536. 


7189a. -—--- ---—.]—Held: assuming applts.’ con- 


tention that a process for the production of 


a permanently keeping cheese was the main 
object of the specification was right, the 
patentee had not fulfilled his promise & 
shown the way to secure a permanently 
keeping cheese, even allowing that the 
patentee used the expression in a com- 
mercial sense intelligible to those concerned 
in the trade ; & there was insufficiency in the 
description of the process to be followed ; 
the patent was invalid.—KRaFrt, 
CHEESE Co. (INCORPORATED) & KRarrT 
WALKER CHEESE Co. PROPRIETARY, LID. v, 
McANULTY (1931), 48 R. P. C. 536, P. OC. 


PART VI. SECT 4, SUB-SECT. 1. 
les.J—DE roa PHONOFILM or CANADA, LtTp. ». FAMOUS PLAYSRS CANADIAN CORPN., Ltp., [1981] 


D. L. KR. 803 
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795. Add. Annotations :—Refd. Pope Appliance 
noe v. Spanish River Pulp & Paper Mills, 
ee A. C. 269; Re Farbenindustrie (I. G.) 


. G.’s Patents (1930), 47 R. P. C. 289. 

796a. ———.|—Rosz StTreer Founprr  & 
ENGINEERING Oo., Lrp. v. INDIA RUBBER 
Gutta Peroa#a & TELEGRAPH Works Co., 
Lrp. (1929), 46 R. P. C. 204, C. A. 

Annotation :—Refd. Cincinnati Grinders (Inc.) v. B. S. A 

Tools, Ltd. (1930), 48 R. P. C. 33. 

796b. -|-—Pitfis. were owners of letters patent 
for ‘‘ improvements in & relating to apparatus 
for grinding cylindrical bodies.’’ The 
machine, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to be ground was not sup- 
ported between centres. but was caused to 
rotate between the grinding wheel & two 
other points of support. In pltfs.’ embodi- 
ment of the invention & in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a peripherally acting regulating 
wheel & rested upon a work rest placed 
between the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 of the 
specification was for ‘“‘ a method of grinding 
cylindrical bodies, which consists in support- 
ing a substantially cylindrical body in 
operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant portions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 
irregularitics in said body.’’ Centreless 
grinders using non-peripherally acting wheels 
either for regulating or grinding were old. 
Pitfs. brought an action for infringement 
against defts. who had built a machine with 
peripherally acting wheels, similar to pltfs.’ 
machine. Defts. disputed the validity of the 
patent, & also submitted that, as their 
machine had been sold & supplied in parts 
& asser.bled at the works of the purchasers, 
this did ~ot constitute infringement by them. 
Defts. counterclaimed for revocation of the 
patent :—Held: it had not been proved that 
pitfs.’ machine worked according to the 
theory given in the specification ; the claims 
were not limited to pcripheral grinding or 
regulating wheels, but included machines 
whose grinding or regulating wheels were 
discs; the “ driving member ’”’ claimed was 
a mechanical equivalent of a fixed back rest 
which was therefore included in the claim ; 





PART VI. SECT. 4, SUB-SEOT. 2.— 
A, (b). —A patentee, 


novelty or improvement—General rule.) 
in a patent for an 


Vol. XXXVI.—Patents. Cases 795—921. 


& therefore the claims were anticipated & 
were invalid for lack of novelty; also that, 
on a construction of the specification put 
forward by pltfs., the invention had not been 
distinctly stated & that it merely consisted 
in certain, not novel, adjustments of well- 
known parts of a well-known machine, &, 
if the patent had been valid, the infringement 
would have been committed by the user who 
operated the machine in the infringing con- 
figuration & not by defts., the sellers of the 
machine alleged to infringe. The action was 
therefore dismissed & an order was made for 
revocation under the counterclaim. Pltfs. 
appealed :—Held: the patent was not 
limited to the use of peripherally acting 
wheels & was therefore bad for want of 
subject-matter & novelty; it was also bad 
for ambiguity & want of utility; & the 
specification as drawn was calculated to 
prevent a workman from using the tools of 
his trade. The appeal was therefore dis- 
missed.—CINCINNATI GRINDERS (INC.) v. 
B.S. A. Toors, Lirp. (1930), 48 R. P. O. 33. 

Annotation :—Refd. Lamson Paragon Supply Co., Ltd. v. 

Cartcer-Davis, Ltd. (1930), 48 K. P. C. 133. 

804. Add. Annotations :—Consd. Hanks v. Coombes 
(1928), 45 R. P. C. 237; Rose Street Foundry 
& Engineering Co. v. India Rubber Gutta 
Percha & Telegraph Works Co. (1929), 46 
R. P. C. 294. Refd. Submarine Signal Co. v. 
wan Hughes & Son, Ltd. (1931), 49 R. P. C. 

804a. As to apparatus.|—HaANkKs v. CooMBES, No. 

b, ante. 

810a. ———.]—Re CHEMISCHE FABRIK AUF ACTIEN 
(Vorm KE. ScHERING) PaTENT (1928), 465 
R. P. C. 403. 

814. Add. Annotation :—Refd. Sharp & Dohme 
ioe v. Boots Pure Drug Co. (1928), 45 R. P.C. 

843. Add. Annotation :—Refd. Re Chemische 
Fabrik auf Actien (Vorm KE. Schering) Patent 
(1928), 45 R. P. C. 403. 


894a. Suitable drawings—-What are.]—Ite STAn- 
DARD TELEPHONES & CABLES, LTpD.’s APPLI- 
CATION (1928), 46 R. P. C. 183. 


910. Add. Annotations :—As to (3) Refd. Boyce v. 
Morris Motors (1927), 44 R. P. C. 105. 
Generally, Refd. Parkes Samuel & Co. v. 
Cocker Bros. (1929), 46 R. P. C. 241. 


918. Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176. 


921. Add. Annotations :—-As to (1) Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 175; Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. ©. 153; -Re Simon-Carves & Robinson's 
Patent (1928), 45 R. P. C. 407. 





the various steps in a process claimed, 
& if designedly or unskilfully bo makes 


qi. ——- Quantities of ingredicnts.|— 
Mico PRopwcts, LTp. v. ACETOL PRo- 
Ducts, INo., [1930] Ix. C. R. 64; 3 
D. L. R. 190.—CAN. 

am. 4s ‘to process.}—The specifica- 
tion of a patent for a process must 
oint out clearly the method by which 

e@ process is to be performed so as to 
accomplish the object in view,— 
ELECTROLYTIC ZINC PrRockss Co. v. 
FrRENoH’s COMPLEX ORE REDUCING 
Co. or Canapa, LTp., [1927] Hxch. 
O. R. 04,~-CAN. 


PART VI. SECT. 4, SUB-SECT. 4. 
955 i, Whether necessary to distinguish 


improvement on a known device, must 
nat throw his net so wide as to omit 
to disclose honestly what belongs to 
the prior art as distinct from new 
claim.—BERGRON »v. DE KERMOR 
ELEcTRIc HratTina Co., LTp., [1927] 
3 an R. 99; [1927] Exch. C. R. 181. 


PART VI. SECT. 5, SUB-SECT. 1. 

989 i. Necessity for claim.J—(1) A 
patentee must define & limit with 
preoiow what he olaims to have 
nvented, & everythi not clearly 
claimed becomes publict juris. 

(2) A patentee must clearly set forth 
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it ambiguous, vaguo or indefinite, the 
patent is bad.—ELECTROLYTIC ZINC 
Procrss Co. v. FRENCH’S COMPLEX 
ORE REDUCING Co. OF CaNaAaDA, LTn., 
[1927] Kixch. C. R. 94; affd., [1930] 
S.C. lt. 462; 4D. L. R. 902.—CAN. 


989 fi, ——.]—Anything disclosed 
in the specifications of a patent, & for 
which no claim is made, becomes 
esa juris. — BERGEON v. DE KERMOR 

CLECTRIC HEATING Co., LTp., [1937] 
3 aS R. 99; [1927] Exch. C. R. 181. 


092 i. Necessity for clear statement. )— 
ELECTROLYTIO ZINC PrRoorEss Co. v. 
FRENCR’S COMPLEX ORE REDUCING 


Cases 996—1837a. ENGLISH AND EMPIRE 


996. Add. Annotations :—Apld. Hanks v. Coombes 
(1928), 45 R. P. C. 237. Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. Refd. Re Farbenindustrie 
(1.G.) A. G.’s Patents (1930), 47 R. P. C. 289. 


1040. Add. Annotation :—Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. 

1081. Add. Annotation :—Refd. Fuel Economy 
Co. v. Murray, [1930] 2 Ch. 93. 

1178. Add. Annotation :—Consd. Re Farben- 
eee (I. G.) A. G.’s Patents (1930), 47 

1182a. As to time & mode of hearing.}— 
Held: by the Ct. of Appeal, the appeal must 
be dismissed with costs as the matter was 
within the discretion of the judge.—BrITIsu 
CELANESE, LTD. v. COURTAULDS, LTD. (1932), 
49 R. P. C. 345, C. A. 

1205a. —— Order of Court of Appeal in action 
for infringement.}]—-Dovanas PacKxine Co. 
(INCORPORATED). DOUGLAS PECTIN CorPN. & 
Postum Co. (INCORPORATED) v. Evans & 
Co. (HEREFORD & DrEvon), Lrp. (1929), 46 
R. P. C. 493, C. A. 

1209. Add. Annotation:— Refd. Re Keystone 
re is Mills Trade Mk. (1928), 97 L. J. Ch. 

1212. Add. Annotation :—Refd. Sharpe & Dohme 
nae v. Boots Pure Drug Co (1927), 44 R. P. C. 
367. 

12138a. ———.}—Letters patent 
were granted in 1916 for a ‘‘ method & 
apparatus for separating quantities of molten 
glass or like material from mass.”’ Claim 1 
was as follows: ‘‘ The method of delivering 
charges of viscous glass from a viscous mass 
thereof which consists in producing by pre- 
forming a charge of glass of such form & 
dimensions & so related to the condition 
under which it is to be deposited that it will 
not fold, lap or coil when so deposited, & 
depositing it in such a manner that it will 
not fold, lap or coil.” After commencing an 
action for infringement, pltfs. moved for 
leave to amend the specification pursuant 
to sect. 22 of Patents & Designs Acts, 1907- 
28, but deleting some of the claims & certain 
optional alternatives, & by incorporating | 











ee 





Ba OF CANADA, LTD., No. 989 1, ante.— | 


according to the arbitrator’s findings, 
deft.’s machine was designed to arrivo 
by means of a process substantially 


Digest SUPPLEMENT, 


other consequential amendments. Defts. 
contended that the amended form of one 
claim, which was appendant upon a claim 
which the amendment sought to delete, was 
inadmissible :—Held: leave be granted to 
amend the specification by deleting the 
claims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incorporated in it, & by deleting the optional 
alternatives as asked for; the costs of the 
motion & the costs of & occasioned by such 
amendments of the pleadings as were necessi- 
tated by the amendment of the specification 
to be defts. in any event.—HOLLANDSCHE 
(N. V.) GLAsS-EN METAALBANK v. ROCKWARE 
GuLass SYNDICATH, LTp. (1931), 48 R. P. C. 
4265. 


1248, Add. Annotation :-—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


1257a. -}—Letters patent were granted in 
1927 for ‘‘ an improved reflector & adver- 
tising sign for window, shop, & general 
display purposes.’”’ Claim 1 was as follows: 
‘‘*A combined lighting unit & advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps is formed integral with the portion of 
the body of the sign which acts wholly as a 
reflector.” After commencing an action for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents & Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one embodying a particular means 
of suspension :—Held: the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
had not been foreshaduwed in the original 
specification & was a different invention from 
that claimed by the original specification. 
The motion was dismissed with costs.— 
WALSH v. ALBERT BAKER & Co. (1898), Lb. 
(1930), 47 R. P. C. 283; 47 R. P. C. 458, 
C. A. 

1261a. Amendments altering basis of selectio 
patent.}— Ke FARBENINDUSTRIE A. G.’s 
Patents, No. 35la, ante. 

1387a. Costs occasioned by amendment during 
action for infringement.|—HoLLANDSCHE 
(N. V.) GLAS-EN METAALBANK v. ROCKWARE 
GLASS SYNDICATE, LTrn., No. 1213a, ante. 





a complete specification, & afterwards 
an action fur infringetnent, or for 
revocation, is commenced, sects. 8&0 


ki. Failure to claim advisable addition 
as necessary element of tnvention.}— 
Where in the specification in a patent 
for an oven the patentee states that a 
certain device or addition ia advisable 
or preferable, but docs not claim it 
as a necessary clement of the invention, 
any oven so constructed as to represent 
the invention patented, but without 
such additional device, will be an 
infringement of the patent.—SEMET- 
SoL_vay Co. v. Comr. OF PATENTS, 
(19271 3 D. L. R. 385; [1927] Exch. 
C. R. 2183 affd., {1929} 4 D.L.R.1081; 
S.C. KR. 172.—-CAN. 


PART VI. SECT. 6, SUB-SECT. 1.--A. 
_ 1059 i. General rule— Question for 
judge- Identity of two inrentions.j}— 
Held: the construction of the lunguage 
of the specification of a patent is a 
question of law for the et., & pltf. co.’s 
specification covered not merely the 
precise mechanism described, but the 
attainment of a novel result, at which, 


equivalent to that disclosed in pltf. 
co.’s specification, such findings in 
consequence establishing what is in 
law an infringement. of pltf. co.’s 
patent.—~FARMERa’ MILKING MACHINE 
%0., ee Knapp, [1928] N. 4. L. it. 


v01.— 


PART VI. SECT. 6, SUB-SECT. 2.—C. 


1105 i. General rule.j}—The language 
in a pelt should be liberally con- 
strued with a view to maintaining its 
validity.— Davis Loc & Karr PATENTS 
Co. v. GATHELS (B. C.), [1927] 4 
D. L. R. 95; (1997) 2 W. W. BR. 753.— 


PART VI. SECT. 7, SUB-SECT. 2.—B. 


sa. Z’o sanction amendment notwith- 
stunding action for infringement or 
revocation.}-—When an application has 
becn made under sect. 71 of Patents 
Act, 1903-1921, of Australia, to amend 
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& 81 of the Act do not preclude the ct. 
which has seisin of tho application 
from permitting a modification of the 
amcudments proposed & from sanction- 
ing the moditied amendments. After 
the High Ct. of Australia had affirmed 
an order by which a patentee’s applica- 
tiou under sect. 71 had been dismissed 
upon the ground that the amendments, 
contrary to sect. 78, would make the 
invention substantially different from 
that originally claimed, procecdings 
were commenced for revocation of the 
patent. Upon appeal to the Privy 
Council the patentee was allowed to 
modify the amendments proposed, but 
the Board. not being satisfied that the 
amendments even as modified were 

ermissible under sect. 78 except as 
“ certain uncontested items, affirmed 
the judgment of the High Ct., subject 
to allowing the uncontested amend- 
ments.—-COWPER (N. L.) v. Papier 
SACKS PROPRIETARY, LTp., [1932] A. C. 
709; 101 L. J. P. O. 165.—AUS, 


1368a. 


1424a. 


Vol. XXXVI.—Patents, Cases 1852a—1534a, 


Part VIl_.—Grant of Patent. 


-.]—Re A. B.’8 APPLICATION 
(1902), 19 R. P. C. 403. 


Wingate’s Patent (1981), 47 T. L. R. 541 


-|}—The manufacturer of a 
particular article may be regarded as 








interested in commercial processes for making 1496a. 


such article marketable; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
aaa CLAVEL’s APPLICATION (1928), 45 R.P.C. 


1864. Add. Annotation :—Refd. Re Clavel’s Appln. 


(1928). 45 R. P. C, 222, 


1869. Add. Annotation :—Consd. Re Clavel’s AppIn. 


(1928), 45 R. P. CO. 222. 


1418. Add. Annotation :—Apld. Re Carpmael’s 


Application (1928), 46 R. P. C. 321. 


1419. Add. Annotation :—Folld. Re Carpmael’s 


Application (1928), 46 R. P. C. 321. 


-}—Letters patent were granted for 
‘“ Improvements in apparatus for breaking 
up, untwisting, & tcasing the fibres in the 
form of ropes & the like.”’ Claim 1 of the 
specification was as follows: ‘‘In a rope 
untwisting, breaking up, & teasing machine, 
the combination with a rotary right-angled 
nozzle having a guide passage adapted to 
receive a rope through its axial arm & 
discharge it through the radial one, of 
stationary teasing spikes fixed in the plane 
of rotation of the rope end, & a hood or 
casing so shaped as to form a guide for the 
end of the rope whirled round by the said 
radial arm so as to direct it against the 
spikes.”” In an action for infringement of 
the patent pltfs. alleged infringement of 
Claims 1 & 2. Defts. denied infringement 
& alleged that the patent was invalid by 
reason of want of novelty & subject-matter, 
inutility, insufficiency & ambiguity :—Held : 
the patent was confined to, or at any rate 
included, lateral guidance by the casing; 
on a proper construction of the specification 
the passages in the rotating fan in defts.’ 
machine could not be described as a rotating 
right-angled nozzle & there was no infringe- 
ment of Claims 1 or 2; the patent was, on 
this construction, admittedly not anticipated 
by any of the prior specifications, but there 
was no inventive step between certain of the 
latter & pltfs.’ patent, & the patent was also 
invalid on the grounds of insufficiency & 
ambiguity. The action was dismissed with 








1508a. 


1505a. 


costs.—BorE & Boxe v. GREAVES & THOMAS 


(1932), 49 R. P. C. 571. 


1858. Add. Annotation:—-As to (2) Refd. Re 1487. Add. Annotation:—Refd. fe Mooney’s 
: Appin. (1927), 44 R. P. C. 204. 


1495a. ———  ———-.|—- Re CARPMAEL’S APPLICATION 


(1928), 45 R. P. OC. 411. 


Interlocutory orders-——-Order for dis- 
covery.|—A. having applied for the grant to 
him of letters patent, the application was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery & production of documents 
was made against A. A. thereupon applied 
by originating summons by way of appeal 
asking that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction :—Held: the juris- 
diction of the ct. to entertain the appeal was 
excluded by sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters; & this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal.—Re ROBERTSON’S APPLICATION FOR 
LETTERS PATENT, [1930] 1 Ch. 186; 99 
L. J. Ch. 145; 142 L. T. 307; 46 T. L. R. 
17; 47 R. P. C. 215. 

Essentials.|-—Practice of the Comp- 
troller-General under rr. 42 & 43 of the 
Patents Rules, 1920, in relation to the filing 
of statements & counter-statements in pro- 
ceedings by way of opposition to the grant 
of a patent or of application for the revoca- 
tion of a patent. The statement filed under 
r. 42 must fully set out the facts upon the 
opponent) bases his case, & the counter- 
statement filed under r. 43 must fully set 
out the grounds upon which the opposition 
is contested. The issue between the parties 
should be clearly defined in the statement & 
counter-statement, & should not be left to 
be defined later in declarations filed under 
rr. 44 & 45.—NorTes oF OFFICAL RULINGS 
(1932), 49 R.P. C. 1. 

Essentials.]-—NoTES OF OFFICIAL 
RULINGS, No. 1503a, ante. 











1505b. Disclosure of vital documents-—-Time for— 


Not limited to five days provided by rule 48.|— 
NOTES OF OFFICIAL RULINGS (1929) B. (1929), 
46 R. P. C. App. iii. 


Part VIII.—Register of Patents. 


1522a. Agreement as to ownership.]—Re Smitu’s (H. BE.) PATENT (1929), 46 R. P. C. 400. 


Part X.—Assignment and Devolution of Patents. 


inventor ’’ material misrepresentation.]— 


1534a. Agreement for assignment—Whether repre- 
Held : it had not been proved that a material 


sentation that grantee was ‘original 
4] 


misrepresentation had been made.—THOMP- 
a v. JEFFERSON (1928), 45 R. P. O. 809, 
—— Construction.J—See Nos. 1555~1557a, 
post, 


1546. Add. Annotations :—Refd. Palmolive Co. (of 


England) v. Freedman (1927), 44 T. L. R. 86. 
Mentd. English Hop Growers v. Dering, 
[1928] 2 K. B. 174. 


1557a, ——— Of all patents in relation to preparation 


& application of gutta percha—What patents 
within agreement.]|—BEWLEY v. HANCOCK 
(1856), 6 De G. M. & G. 391; 26 L. T. O.S. 
264, 2 Jur. N. S. 289; 4 W. R. 83384; 43 
E. R. 12865, L. C. 


~——— By joint owners of patents— Assignments 


Cases 1584a—1619a. ENGLISH AND Empire Digest Supplement. 


to ‘‘contain covenants by vendors ’’ that 
patents valid—‘‘ & such other covenants as 
may be reasonably required.’’]}—Scee Con- 
TrRacT, Vol. XII., pp. 29, 30, No. 73. 


1557b. Assignment of all assignor’s interest in 


patent—Passes right to apply for extension 
of term.]—Re BEarp & Scorr’s Patent, He 
— & BEARD’S PATENT (1927), 45 R. P. O. 


1562. Add. Annotation :—As to (3) Apld. The 


Ww. H. Randall, [1928] P. 41. 


1577. Add. Annotations :—Overd. English Scottish 


& Australian Bank, Ltd. v. I. RK. Comrs. 
1931), 48 T. L. R.170. Refd. Curtis Brown, 

td. v. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 


Part Xl1.—Licences. 


1590. Add. Citation :—28 R. P. C. 229. 


Add. Annotation :—Refd. Lacteosote v. Alber- 
man, (1927] 2 Ch. 117. 


1608. Add. Annotation :—Aas to (1) Apld. Huntoon 


oe v. Kolynos (Incorporated), [1930] 1 Ch. 


1603a. ———,}--(1) A licence to ‘‘ make 


use, exercise, & vend ”’ a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should purchase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection of the 
patent :—Held: the condition was null & 
void under Patents & Designs Act, 1907 
(c. 29), 8. 38. 

(2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
& prosecute all legal proceedings in respect 
of infringement or suspected infringement of 
the patent :—Held: in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
such a@ breach of the contract as would dis- 
entitle the assignees of the licencors to sue 
upon another stipulation contained in it.— 
HUNTOON Co. v. KOLYNOS (INCORPORATED), 
[1930] 1 Ch. 528; 99 L. J. Ch. 321; 1438 
Il. T. 165; 46 T. L. R. 253; 47 R. P. OC. 
ra subsequent proceedings, 48 R. P. C. 98, 

pele 


1608b. Interdependent conditions—What are.|— 


Huntoon Co. v. KoLYNos (INCORPORATED), 
No. 1603a, ante. 


1608. Add. Annotation :—Refd. Fuel Economy 


Co. v. Murray, [1930] 2 Ch. 93. 


1609. Add. Annotation :—As to (1) Dbtd. Fuel 


Economy Co. v. Murray, [1930] 2 Ch. 93. 


1619a. Executed agreements.}|—Pltf., who  ex- 


ploited patents, in 1930 acquired from one 
S. the sole rights of exploitation of letters 
patent No. 267,795 for a three-wheel motor 


delivery carrier. On Oct. 29, 1930, he entered 
into an agreement with defts. that they should 
take over the sole manufacturing rights for 
Great Britain & export to any part of the 
world except Germany, in which it was (inter 
aliu) agreed that the manufacture of the 
vehicle was to commence forthwith on the 
understanding that the patent rights were 
sound & that defts. were kept safeguarded 
& indemnified against infringement. Defts. 
were to provide the necessary facilities to 
enable the manufacture to be accomplished 
& to make an original payment, part of 
which was payable on signing the agreement 
& to pay certain royalties. In Sept. 1931, 
pltf. commenced an action against defts., 
claiming a certain sum under the agreement. 
Defts. by their defence denied that the 
agreement was binding on them, alleging 
(inter alia) fraud & misrepresentation, & 
that the agreement was entered into upon the 
understanding that the patent rights were 
sound, & that they were not sound, & that 
the patent was on various grounds invalid ; 
they also denied the title of pltf. to grant 
the rights granted under the agreement. 
Defts. counter-claimed for money paid to 
Ha & for expenses incurred by them :— 

eld: the defences of fraud & misrepre- 
sentation failed & the agreement did not 
contain any guarantee of the validity of the 
patent by plitf., but it meant that both 

arties had agreed that manufacture should 
begin forthwith on the assumption that the 
patent was valid & that they should co- 
operate to prevent infringement ; the agree- 
ment had been executed & therefore, even if 
there had been a guarantee of validity by 
pltf., defts. could not set up a plea of invalidity 
whilst continuing to manufacture under the 
agreement ; the doctrine of estoppel applied 
& defts. were not entitled to deny pitf.’s title. 
Judgment was given for pltf{. with costs & 
the counter-claim was dismissed with costs.— 
Sugar (R. F. H.) v. Crorrs (ENGINEERS), LTD. 
(1932), 49 R. P. C. 359. 


urchaser of personal property & the 
PART X. SECT. 3. PART XI. SECT. 1, SUB-SECT. 5.—B. Pa oP vent bmptor applios. A judg. 


1545 i. Covenant for payment of 1604 v. In an action for ment declaring the patent void wo 
royalties by ussignecs—Covenunt to royalties against the licensee of a be no defence to an action for royalties. 
warrant & defend” by assignor.j— atent :—Held: No covenant that -—ANDERSON v. SHEPARD, LTp., [1931] 
GREEN v. WATSON (1884), 10 A. BR. he patent was valid was to be impHed 1D. LL. R. 204; 66.0. L. BR. 105.-- 
113.—-CAN. in the agreement, the licensee is a OAN. 
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1688. Add. Annotation :—Reftd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528, 


1650. Add. Annotation :—Refd. Curtis Brown, 
td. v. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 
1651a. —-—- ———.]—-Held: the phrase ‘‘the public 
interest ’’ was to be construed in its widest 
meaning, & not simply with regard to the 
purchasing public.—Re BRowniz WIRELEss 
Co. of GREAT BriTaiIn, Lrp. (1929), 45 
T. L. R. 584; 46 R. P. C. 457. 
Annotation Rela. Re Loewe Radio Co.’s Application (1929), 


46 R. P.O. 4 

1652. Add. Annotation :—Generally, Consd. Re 
Brownie Wireless Oo. of Great Britain 
(1929), 45 T. L. RB. 584. 

1655a. ———_ —-—.]—-Re BROWNIE WIRELEss Co- 
OF GREAT BRITAIN, Lrp. (1929), 45 T. L. R. 
5684; 46 R. P. ©. 457. 


Annotation :-—Refd. Re Loewe Radio Co.’s Application 
(1929), 46 R. P. C. 479. 


1656a. ——_-- Question of degree.|—Re LOEWE 
Ravio Co., Lrp.’s APPLICATIONS FOR THE 
GRANT OF COMPULSORY LICENCES (1929), 46 
R. P. C. 479. 


1665. Add. Annotation :—Refd. Re Brownie Wire- 
a Co. of Great Britain (1929), 45 T. L. R. 
1665a. ——— Undertakings to Comptroller-General 
—Should not be required.]—Re LOEWE RADIO 

Co., Lrp.’s APPLICATIONS FOR THE GRANT OF 
oe LICENCES (1929), 46 R. P. C. 
1666a. Cancellation of endorsement-——Procedure. |—- 
Where a patentee applies, under sect. 

24 (5), of Patents & Designs Acts, 1907 & 
1919, for the cancellation of the indorsement, 

“‘ licences of right,’’ on a patent, the Comp- 
troller-General of Patents may advertise the 
application, indicating the procedure to be 
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followed by any person wishing to oppose it, 
may require the filing of statements & 
evidence by the patentee & an opponent, & 
may hear the parties before deciding the 
application. 

(2) Rules 78, 74, & 76 of Patents Rules, 
1920, are intra vires & valid.—R. v. Comp- 
TROLLER-GENERAL OF PATENTS, £2 p. ENGL, 
[1930] 1 K. B. 517; 99 L. J. K. B. 271; 142 
L. T. 600; 47 KR. P. C. 118. 


1669. Add. Annotation :—As to (1) Refd. Con- 
stantinesco v. R. (1927), 11 Tax Cas. 730. 


1673a, ——— —-—— J—(1) No action for a de- 
claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt. department con- 
cerned is competent or open to the patentee 
under Patents & Designs Act, 1919 (c. 80), 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The truce effect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms sct out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds.—ROWLAND & MAc- 
KENZIE-KENNEDY v. AIR COUNCIL (1927), 96 
L. J. Ch. 470; 137 L. T. 794; 43 T. L. R. 
717; 44R.P. C. 453, C. A. 


Annotations :—Generally, Refd. Mackenzie-Kennedv_ v. Air 
Counell (1927), 188 I. 'k. 83 Gilleghan v. Ministcr of 
Health (1931), 47 IT. L. lk. 439. 





Part Xll._—-Term of Patent. 


1681a. 
& GRAY’S PATENT (1927), 45 Kh. P. C. 119. 

1684a. Interests of foreign shareholders 
acquired by Public Trustee—Patents & Designs 
Acts, 1907-1919, s. 18 (6).]|—Jte STIRLING’S 
PATENT, Re STIRLING & SCIIMIDT’s SUPER- 
HEATING Co. (1910), Lrp.’s PATENT (1928), 
46 R. P. C. 183. 

1687a. Joinder of grantee— Application by 
assignee.]—-Where a grantee declines to join 
in an application for the extension of the term 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons.—Re BeEanp & Scorr’s PATENT, 
Re Scotr & Brarp’s Patent (1927), 45 
R. P. C. 81. 

1687b. Discretion of court to dispense with. ]— 
Re DRESSLER’S Patents (No. 2) (1928), 46 
R. P. ©. 166. 








PART XI. SECT. 1, SUB-SECT. 6. 
sp. Sub-assignment— Position of 
il de EE ae wv. MoIsan, [{1927] 2 
r) L. R, 1089.—-CAN. 
PART XI. SECT. 1, SUB-SECT. 8, 
of natent.}— 
NELL v. O’CEHDAR OORPN. (1927), 
60 O. L. R. 525 > varied, {1928} 3 DI. R. 
843 ; [1928] S. OC. R. 542.—CAN. 


‘ Being beneficial owner.|—- Re WuITE | 1687c. 


PART XI. SECT. 2, SUB-SECT. 1. 

sq. Non-manufacture in Cunada— 
Cost when imported unreasonably large.) CAN. 
—MITCHELL Co. v. ATLAS SYSTEMS, 
(1929) 1 D. L. R. 538.—CAN 


PART XI. SECT. 2, SUB-SECT. 2. 

1662 i. Grant of licence—On what terms 
granted—Licence fee-—-How : 
—OCONSOLIDATED WaFER Co., LTD. v. 
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——.]—He Smirnu’s (HE. J.) PATENTS 
(1928), 46 R. P. C. 166. 
1687d. |—Re ALLEN & BENNETT BROS. 
Lrp. PATENTS (1929), 46 R. P. C. 397. 
1687e. Assignor.|—-2%e OWEN’s PATENT (1928), 46 
R. P. C. 333. 





1687f. Person entitled to apply for Convention 
patent.|—A co. became entitled in 1914 to 
apply for a patent in this country for an 
invention protected by letters patent in 
America dated May 18, 1914, & was therefore 
in a position to apply under sect. 91 of 
Consolidated Patents & Designs Acts, 1907 
& 1919, for a Convention patent, the date of 
which when granted would be the same as 
that of the American letters patent. Owing 
to the war the co. made no application for 
any grant of Ietters patent until Mar. 1920, 
when by virtue of powers of extension 


INTERNATIONAL CONE Co., Ltn., [1927] 
1D. L. R402; (1927) 8. Cc. R. 300.— 


st. Appeal—From Exchequer Court—- 
Proceedings under Patent Act, 1923 
(c. 23), 8. 40—Jurisdiction of Supreme 
Court of Canada.}—CONSOLIDATED 
WaFER Co., LYp. v. INTERNATIONAL 
Cons Co., Lirp., (1927) 1 D. L. R. 402; 
{1927} 8S C. R. 300.—CAN. 


Cases 1687f—1959a. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


vested in the Comptroller under temporary 
rules made by the Board of Trade & having 
statutory force, a grant was made to the 
co. of letters patent in respect of the 
invention. Shortly before the expiration of 
this grant the co. in 1929 applied by origin- 
ating summons for an extension of the term 
of the letters patent on the ground of losses 
which they alleged they had suffered by 
reason of the war:—Held: the patentees 
having been entitled to apply for a Con- 
vention patent were within the description 
of “patentee as such’ in sect. 18 (6) of 
Consolidated Patents & Designs Acts, 1907 
& 1919, the application for a grant had been 
properly postponed, & they had suffered loss 
or damage owing to the war. They were 
therefore entitled to the extension they 
sought. As the term of the letters patent 
had expired at the date of the hearing a 
re-grant was  necessary.—iie WESTERN 
ELectric Co., Lrp.’s PATENT, [1931] 1 Ch. 
68; 100 L. J. Ch. 82; 144 L. T. 299; 46 
T. L. R. 549; 48 R.P.C. 155. 


Annotation :—Refd. Ite British Vhomson-Honston Co., 
Letters Patent Nos. 15,448 of L915 & 148,120 (1931), 
49 R. P. C. 218, 


1690a. Government Departments—Represented by 
Comptroller.}—Western Electric Co., Ltd., 
applied by originating summons for the 
extension of the term of two patents granted 
in respect of ‘‘ improvements in Cores for 
Pupin Loading Coils, electromagnets, & the 
like.” One of the patents expired prior to 
the hearing of the summons. The applica- 
tion was opposed by the Postmaster-General, 
who alleged that there had been a postponed 
demand- owing to the War & arising out of 
the non-installation of older types of 
apparatus :—Held: (1) in the preliminary 
proceedings Govt. Depts. were sufficiently 
represented by the Comptroller, & should not 
be otherwise represented ; (2) at the hearing 
there had been loss of opportunity owing to 
the war, but this had been counterbalanced 
in part by a postponed demand. An ex- 
tension of eighteen months was granted.— 
Re WESTERN ELEcrRic Co., Lrp., Lerrers 
PATENT No. 103,188 & 107,007 (1932), 49 
R. P. C. 342. 

1695a. -~}—Re British THomMson-Louston 
Co., Lrp., Lerrers Patent Nos. 15,448 of 
1915 & 148,129 (1931), 49 R. P. C. 218. 

1706a. .|—Re BEArD & Scort’s Patent, Re 
eee & BEARD’s PATENT (1927), 45 R. P. C. 





1711. Add. Annotation :—Refd. Re 
fabrik Augsburg-Niirnberg A. 
(1929), 47 R. P. C. 198. 

1743. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 RK. P. C. 198. 

1750a. ———.]—Re NEUFELDT & KUHNKE G.m.b.HI. 
PATENTS (1930), 47 R. P. C. 553. 

1750b. ——-.}—P. & B. were the grantees of two 
patents. The first patent was granted in 
respect of an invention for ‘‘ improvements 
in or relating to gyro-compasses.’’ The 
second patent was granted for another 
invention for “ improvements in or relating 
to gyro-compasses.”” P. died on Aug. 4, 
1920, & under his will the patents became 
vested in B. On June 17, 1930, leave was 
granted to present the petition out of time: 
~——Held: the inventions were of exceptional 


Maschinen- 
G. Patents 
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merit & utility ; the patentees had made a 
substantial loss & in the circumstances no 
objection should be taken to the accounts ; 
& each patent should be extended for ten 
vears from the date of expiry in each case.— 
Re Perry & Brown’s PATENTS (1930), 48 
R. P. C. 200. 

1750c. ~|—A. H., Ltd., T. & G., were the 
grantees of a patent granted in respect of 
improvements in finishing prisms or lenses 
or combinations of the same & in apparatus 
therefor; A. H., Ltd., & T. were the grantees 
of a later patent granted in respect of 
improved process & apparatus for finishing 
lenses. The patentees applicd for ex- 
tensions of the terms of the patents :—Held : 
the inventions were of very exceptional 
merit & utility; the patentees had been 
inadequately remunerated; possible pur- 
chasers of the patented apparatus were few 
é& commercial development of the ane 
must necessarily be slow; taking all these 
matters into consideration the first patent 
must be extended for ten years, & the second 
patent extended for such a term as to expire 
contemporaneously with the first patent.— 
Re ADAM HiuGER, Lrp., TwyMAN & GREEN 
PATENTS (1931), 49 Rt. P. C. 245. 

1765. Add. Annotations :—Consd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 198. Refd. Re Neufeld. 
& Kuhnke Patents (1930), 47 R. P. C. 553. 

1777. Add. Annotation:—As to (4) Consd. fe 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 553. 

1783. Add. Annotation :—As to 
Neufeldt & Kuhnke Patents 
R. P. C. 553. 

1795. Add. Annotation :—Consd. Pe Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1836. Add. Annotations :—Consd. Ite Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. Refd. Re Neufeldt 
& Kuhnke Patents (1930), 47 R. P. C. 553. 





Re 
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(2) Consd. 
(1930), 


1863. Add. Annotation :—As to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 558. 


1883a. -——.]—-e Lakn’s Patents (1928), 46 
Nn. P. C. 1365. 

1904. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 198. 

1914. Add. Annotation :—Consd. Ie Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 
1925a. Patent endorsed ‘‘ licences of right ’’— 
Form of order for extension.}— Re SANDERS’ 

(THOMAS) PATENT (1931), 48 R. P. C. 342. 

1944. Add. Annotation :—Refd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1945. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 KR. P. C. 198. 

1955. Add. Annotation :—As to (2) Consd. Re 
Maschinenfabrik Augsburg-Nirnberg A. G. 
Patents (1929), 47 R. P. C. 193. 

1956a. -}+—Re MASCHINENFABRIK AUGS- 
BURG-NURNBERG A. G. PatTents (1929), 47 
R. P. C. 193. ‘ 

1959a. Not confined to profits of petitioner assignee 
—-Includes profits of original inventor & all 
subsequent holder.|}—Re MascHINENFABRIK 
AUGSBURG-NURNBERG A. G. PATENTS (1929), 
47 R. P. C. 193. 








1997a. Irregularity in service of advertise- 
ments—Excused.]—Re PANICALI & BRENNI’S 
PATENT (1927), 44 R. P. 0. 509. 


2005a. Withdrawal of opposition—Terms on which 
permitted.]-—- Re MASCHINENFABRIK AUGS- 
a een A. G. (1929), 47 R. P. C. 


2005b. Necessity for accurate statements in 
affidavits.j}—Re Brown & Bostock PATENT 
(1931), 48 R. P. C. 215. 


2012. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 198. . 

2019a. Over eight months prior to expiry—- 
Hearing over five months prior to expiry. }— 
Re Mitts & Morris, Letrers Patent No. 
105,857 (1932), 49 R. P. C. 326. 


2021. Add. Annotation :—Refd. Re 
Patent (1927), 44 R. P. C. 332. 

2021a. -——.]—Re Bovuyen’s PATENT (1928), 45 
R. P. C. 268. 

2023a. —-— Six months after expiry.]—Re Horst- 
MANN, HORSTMANN & EDGAR’S PATENT 
(1928), 46 R. P.C. 1. 


2027a. ——— Notice of opposition.] —- Me Mas- 
CHINENFABRIK AUGSBURG-NURNBERG A. G. 
PaTENTS (1929), 47 R. P. C. 198. 


2027b. Form of petition.]—He Rutu’s 
(1931), 48 R. P. C. 553. 

2029a. ——- ——— --——-.]—-Re Monr’s PATENT 
(1929), 46 R. P. C. 335. 

2031. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 480. 


2086a. .|—Re British THoMsSON-HovusTON 

ae LTpD.’38 PATENT (1929), 46 R. P. C. 
(. 
Annotation :—Mentd. Je 
Patent (1930), 46 T. L. R 

2044a, -—— ----— —---.]—Re WaApbe’s PATENT, 
Re Douatas’ PATENT (1929), 46 R. P. C. 518. 

2056. Add. Annotation :—Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

2060a. |—Re CiuyDE & DOBBIE MCcINNEs, 

Lrp. Patents (1929), 46 R. P. C. 429. 

a—— -———.|— Re GILBERT’S PATENTS 

(1927), 44 BR. P. C. 527. 

2062b. ———.]—Re WESTERN ELECTRIC Co., Lrp.’s 
PATENTS (1927), 45 R. P. C. 117. 

2062c. Manufacture in Irish Free State—Before 
Treaty.|—Held : asthe patentee was working 
within the area of the British patent before 
the Irish Treaty, the considerations as to 
manufacture abroad were subject to modifica- 
tion & did not dcbar extension; also in the 
case of war losscs the merits scarcely came 
into considecration.—Re HILTON (JOHN) 
PATENT (1932), 49 KR. P. C. 398. 

2064a. Loss partly made good by subsequent 
profits.|—An application for an extension of 
the term of a patent was opposed on the 
ground (inter alia) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war:—Held: there 
had been a Joss which had been in part, but 
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not wholly, made good by a subsequent gain, 
& an extension of two & a half years should 
be granted.—Re Hiaainson & ARUNDEL’S 
PATENT (1927), 44 R. P. CO. 430. 


2064b. _ ~Held: in order to show that 
a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them. so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent.—Re Barres & UNITED Snror 
MACHINERY Co.. LTp.’s PATENT, Re BATES 
Ricnarps & UNITED SHOE MACHINERY CO%, 
Lrp.’s Patent (1928), 45 R. P. ©. 270. 


2064c. ——.]—-Re BouyeEr’s PATENT (1928), 45 
h. P. C. 268. 


2077a. IllIness of patentee owing to war.|—Re 
ie PATENT (1928), 46 R. P. C. 
168. 

2090a. ——--.])—Re ENFIELD CycLE Co., Ltp. & 
SMiTH’s PATENT (1927), 44 R. P. C. 526. 


2094. Add. Annolation :—Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 


2105a. ——-—.]—-Re SPENGLER’S PATENT (1929), 46 
R. P. C. 331.’ 


2112. Add. Annolation :—Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

21138a. ----—.]—ElJectrical Research Products, Inc., 
& Standard Telephones & Cables, Ltd., 
applied by originating summons for the 
extension of the term of a patent granted in 
respect of ‘ improvements’ in electric wave 
amplifying apparatus.”” The patent ex- 
pired prior to the hearing of the summons. 
The application was opposed by Radio 
Manufactures Assocn., Columbia Grapho- 
phone Co., Ltd., Mullard Radio Valve Co., 
Ltd.. Mitcham Works, Ltd., & Philips Lamps, 
Jtd. The opponents denied that any loss 
was suffered by reason of the war, & alleged 
that by the earlier development by reason of 
the war of various uses to which the patent 
could be applied. the use of the patent had 
been accelerated & not retarded by the war. 
They further contended that the ct. must not 
consider the mere length of time lost, but its 
relative value compared with a similar period 
of time at the end of the life of the patent :— 
Held: the opponents failed to show that 
appcts. had been compensated by reason of 
the war for loss of opportunity for the period 
during which they were prevented by the 
war from dealing with the patent, & that the 
patent should be extended for four years.— 
Re WESTERN Etectric Co., LTp.’s PATENT 
(No. 275 oF 1915) (1931), 48 R. P. C. 218. 

2123a. -—— Postponed demand.]—Jte WESTERN 
Evecrric Co., Lrp., Lerrers Patent No. 
103.188 & 107,007, No. 1690a, ante. 

2124. Add. Annotation :—-As to (2) Consd. Le 
Western Electric Co.’s Patent (1930), 46 
T. L. R. 549. 


PART XII. SECT. 2, SUB-SECT. 8.—-F. 


_ 2029 i. Form of application—Peti- 
tion.]—In 1916 @ patent was granted 
to M. for “A piece of furniture con- 
vertible for use as a bed, a couch, a 
bath chair or the like.’’ The patentee 
expended a considerable sum in con- 


nection with the patent, but very few 
of the articles were sold. Manu- 
facture of the article had been impeded 
by the war. The patentee petitioned 
for an oxtcension of the term of the 
patent :—Held: the patent did not 
ossess sufficient merit & utility to 
ustify an extension of its term from 
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war loss; but, on the ground that the 
paicntee had sustained loss by reason 
of the war, the patent was extended for 
two years, notwithstanding that the 
application for extension was made by 
way of petition & not by o nating 
summons.—e MURRAY'S ATENT 
(1932), 49 R. P. GC. 445.—SCOT. 


Cases 2127a—2260a. ENGLISH AND Empire Digest SupPLEMENT. 


2127a. ———.]—Re MELLINGER’s PATENT, Re AUTO 
MATIC TELEPHONE MANUFACTURING Co., 
Lrp. (1928), 46 R. P. C. 4. 

2130a. ——- ——.]—He Hoaa & Carr’s PATENTS 
(1927), 45 R. P. O. 120. 

2130b. Three years’ difference in grant—Adjourn- 
ment.]|—Re EDUCATIONAL SUPPLY ASSOCN., 
Lrp.’s PATENTS (1928), 46 R. P. C. 330. 

2136a. Within statutory definition of patent.]— 


Re MASCHINENFABRIK AUGSBURG-NURNBERG 
A. G. PATENTS (1929), 47 R. P. C. 193. 


2136b. Right to extension—Limited to period of 
extension of main patent.|— fe MASCHINEN- 
FABRIK AUGSBURG-NURNBERG A. G. PATENTS 
(1929), 47 R. P. C. 193. 

2136c. ———_ What must be considered.] — Re 
MASCHINENFABRIE AUGSBURG-NURNBERG 
A. G. Parants (1929), 47 R. P. C. 103. 


Part XI1l.—Revocation. 





2171a. Razor blades.}—In 1925 letters patent 
were granted for ‘‘ Improvements in Safety 
Razors.’’ The patentee claimed to have 
discovered that each time a razor is used for 
shaving, the cutting edge is upturned or 
bent back by reason of the resistance offered 
by the hair of the face ; that honing the blade 
returned the bent back portions of the blade 
to their original position in the line of the 
cutting edge, & that, if the upturning or 
bending back always takes place in the same 
direction, greatly increased life is obtained 
from the cutting edge. ‘In order to ensure 
that the upturning always takes place in the 
same direction, the patentee provided that 
the blade should be non-reversible in the 
holder. This was done by means of cut out 
portions in the blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of symmetry of the blade & positioning 
studs similarly mounted on the holder adapted 
to engage the cut out parts of the blade. 
Claim 1 was as follows: ‘ In a safety razor, 
the combination of a thin cutting blade, a 
holder for said blade, cut out parts provided 
in said blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of the said blade & positioning studs 
similarly znounted on said holder & adapted 
to engage said cut out parts in the blade.” 
Claim 5 was as follows: ‘‘ Safety razor blades 
substantially as described & illustrated in the 
accompanying drawing.’ The Valet Auto 
Strop Co., Ltd., petitioned to revoke the 
patent on the ground that it was invalid by 
reason of prior publication, that it lacked 
subject-matter & utility, & that the patent 
had been obtained by false suggestion :— 
Held: the theory upon which the patent was 
founded was erroneous; there was no subject- 
matter or utility in the invention, & the 
patent was anticipated by at least one of the 
prior specifications cited & was invalid. An 
order for the revocation of the patent was 
made, with costs.—Re Le Rasom APOLLO, 


PART XIII. SECT. 1, SUB-SECT. 1.—A. 


so. Person intercated—-Who  is.}— 


Pitf. is liconsee in Canada of a patent patent; 


believe is void, then he has such an 
interest as to gualify him to initiate 
proceedings to annul such 
& is a person “ interested ” 


Lerrers Patent No. 239,112 (1931), 49 
R. P. GC. 1 

2174a. Prior publication.|—In the case of an 
application for the revocation of a patent 
already granted, appct. must establish his 
case in the clearest possible manner, & where 
prior publication is relied on. it is necessary 
to point to a clear & specific disclosure of 
something which can fairly be stated to be 
the patentee’s invention—Re LowNpss’ 
PATENT (1927), 45 R. P. C. 48. 


2186. After this case add :— 


Application for directions.}—See R. S. C., 
Ord. 53A, r. 214, & Nos. 2944a-2044f, post. 


2222a. Power to order amendment of specification 
—Extent of power.]—Fte EvENo’s PATENT, 
No. 2261b, post. 


51a. ——-.|—-_Re KOERNER’S 
(1928), 45 R. P. C. 442. 


2254a. Application to make order rule of court-—— 
By Side Bar Motion.] — PRAcTick NoTE 
(1930), 49 L. Jo. 80; 169 L. T. Jo. 54; 
[1930] W. N. 9. 


2260a. Ambiguity.]—I. B. E., Ltd., applied to the 
Comptroller-General of Patents under sect. 26 
of Patents & Designs Acts, 1907-1928, for 
the revocation of letters patent No. 321,721 
granted to D. The Assistant-Comptroller 
ordered the specification to be amended. 
1. B. E., Ltd., appealed to the ct. It was con- 
tended (inter alia) for applts. that the letters 
patent ought to be revoked on the ground of 
(1) insufficient description, & (2) ambiguity. 
It was contended (inter alia) for resps. that 
the ct., on an appeal under sect. 26, had no 
power to order an amendment :--Held: by 
virtue of sect. 92 (2) of Patents & Designs 
Acts, 1907-1928, & of R. S. C., Ord. 53a, r. 6, 
the ct. has jurisdiction to order an amend- 
ment; & the ground of ambiguity, unless it 
be identical with the ground of insufficiency 
of description covered by sect. 11 (1) (c), is 
not open to a petitioner under sect. 26. The 


PATENT 





of Canada was properly instituted 
under rule 16, notwithstanding the pro- 
visions of sect. 37 of Patent Act pro- 
viding for procedure by sctre facias; 


letters 


issued to G. Co., relating to improve- 
ments in cooling containers, & deft. 
W.os. Incorporated is the owner of a 
patent for improvements in a method 
of refrigcration, & the other deft. is 
licensee under the same patent :— 
Held: where an individual ia using an 
invention in respect of which another 
Person Clairas to have a patent, which 
the unlicensed user believes to be 
invalid ; or where a person is desirous 
of using anything described in a patent, 
but which patent he has reason to 


within the rules of this ct.-—REFRIGER- 
ATING EQUIPMENT, LTD. v. DRUMMOND 
& QALTHAM SysTremM, INCORPORATED, 
ee C.h. 154; 4D. L. R, 926. 


PART XIII. SECT. 1, SUB-SECT. 1.—-B. 
sp. Proceedings by information— 
Validily.J—Held: the present action 
to impeach & annul certain patents of 
invention instituted in this ct. b 
information in the name of the A.-@. 


46 


(2) the Exchequer Ct. Act authorises 
the Crown to institute proceedings 
upon the information of the A.-G. of 

anada to impeach a patent of in- 
vention, without showing that it is 
otherwise a party interested.—R. v. 
MYERS CANADIAN AIRCRAFT Co., LTD., 
(1931) Ex. C. R. 146.—CAN, 


PART XIII. SECT. 1, SUB-SECT. 2.—F. 


m i. -+-WRIGHT v. BELL 
pag Co, (1887), 2 Exch. C. R. 552.— 


order of the Assistant-Comptroller was varied, 
& further amendments ordered.—Re INTER- 
NATIONAL BITUMEN EMULSIONS, Lrv., PETI- 
TION FOR THE REVOCATION OF DEHN’S 
PATENT (1932), 49 R. P. C. 368. 


2261a. Power of court—To order amendment of 
specification. }|— Re INTERNATIONAL BITUMEN 
EMULSIONS, LYTD., PETITION FOR THE REVOCA- 
anor or DEHN’s PATENT (1932), 49 R. P. C. 


2261b. Extent of power.]—In proceed- 
ings for the revocation of a patent under 
sect. 26 of Patents & Designs Acts, 1907 
& 10919, the power of the Comptroller to 
require the specification to be amended by 


Vol. XEXVI.—Patents. Cases 2260a—2358b. 


disclaimer, correction, or explanation does 
not enable him to accept an amendment 
put forward by the patentee covering a wider 
claim or a different claim from that made in 
the unamended specification. Sect. 26 does 
not widen or enlarge the powers of amend- 
ment conferred on the Comptroller under 
sect. 21 or on the ct. under sect. 22. 

The procedure of amendment by way of 
disclaimer cannot be used so as to extract 
from the specification some feature or 
features not claimed or suggested as con- 
stituting the original invention, & to claim 
them as being the invention.—Re EvENo’s 
PATENT, [1932] 2 Ch. 167; 101 L. J. Ch. 395; 
147 L. T. 478; 49 R. P. C. 385. 


Part XIV.—lInfringement. 


2278. Add. Annotation :—As to (4) Folld. Pittevil 
Co. v. Brackelsberg Melting Processes, Ltd., 

[1932] 1 Ch. 189. 
2274a, —— ——.}—PiTTEvVIL & Co. v. 
BRACKELSBERG MELTING PROCESSES, Ltn., 

No. 3317a, post. 





2281a. —~~.]—Srenos Re-Knit, Lrp. v. LADDA- | 


MEND Co., Lrp. (1931), 48 R. P. C. 435. 


2812. Add. Annotations :—Retd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153 ; Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. C. 50. 


2337a. Form of patented article modified. ]— 
The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
& sell the tube & cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modilied form 
of tube & cap unstamped :—Held: the 
modilied form was not within the patent, & 
there was consequently no infringement.— 
HUNTOON Co. v. KOLYNOS (INCORPORATED) 
(1930), 47 T. L. R. 57; 47 R. P. C. 480; 
affd., 48 R. P. C. 98, C. A. 

2342. Add. Annotation :—Folld. Chloride Electrical 
Storage Co, v. Silvia Wireless Stores (1931), 
48 R. P. C. 468. 

234428, Attached to article.] — The 
owners of letters patent relating to electrical 
batteries brought an action for infringement 
against defts. claiming damages & an in- 
junction restraining them from infringing by 
selling certain batteries of the D. T. G. type 
manufactured by pltfs. below authorised 

rices. It was alleged by pltfs. that each of 
he said batteries had a label pasted upon it 
that it must not be sold below the catalogue 
price fixed by the patentee, & was enclosed 
in a carton on which was printed a notice in 
the same terms. FP, J. S., trading as deft. 
firm which carried on business at a shop in 
L., admitted in evidence & in his answers to 
interrogations that he had knowledge of the 
restrictions, but denied (a) that all of the 
batteries sold by pltfs. bore the alleged 
label; (b) that all of such batteries were 
enclosed in the alleged cartons; (c) that 
deft. firm had ever sold any of such batteries 











PART XIV. SECT. 1, SUB-SECT. 6,—A> 
2387 1. Sale in hreach of limited licence 
for knowledge of limitation.) 
t by a patentee of articles 


contrary to 
NN the 
—In a 


against a vendor of them for infringe- 
ment of pltf.’s patent by selling them 
conditions imposed 
atentee, it is necessary to all 

in the statement of claim that deft. 


below the price fixed by pltfs. as alleged :— 
Held: defts. having had knowledge of the 
restrictions upon the evidence sold batteries 
at prices lower than that fixed by pltfs. as 
patentees. Judgment was given for pltfs. 
& an injunction was granted with costs.— 
CHLORIDE ELECTRICAL STORAGE Co., LID. 


v. SILVIA WIRELESS STORES (1931), 48 
R. P. C. 468. 
2358a. .J}—Letters patent were granted in 








1916 for ‘“‘ Improvements in ironing machines 
& apparatus.” One of the claims was as 
follows: ‘ In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
mechanism by which reciprocating motion 
is imparted to the iron in such a manner that 
said device partakes of both the horizontal 
& the vertical movements of the element 
which carries the iron.’’ Pltfs. alleged that 
defts. had infringed the patent. Defts. 
denied infringement, & alleged that the 
patent was invalid for want of novelty, by 
reason of prior publication & prior public 
general knowledge, & for want of subject- 
matter :—Held: there was novelty & subject- 
matter & the patent was valid, but that the 
claims were limited to machines “‘ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed,” & 
defts.” machine was not of this type & 
consequently there was no_ infringement. 
The action was dismissed. Pitfs. & defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth & defts. 
four-fifths of such costs.—LIsTER BRos. »v. 
THorP, MepLEy & Co. (1930), 47 R. P. C. 
99; affd., 47 R. P. C. 626, C. A. 


2358b. -.}—In 1924 letters patent were 
granted for ‘‘ Improvements in _ electric 
couplings, terminals, & the like.” Claim 14 
was as follows: ‘‘ An electric coupling sub- 
stantially as described with reference to 
figs. 11 & 12 of the accompanying drawing.”’ 
Pitfs. brought an action for infringement of 
this claim. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of prior publication & for want of utility :— 


acquired the patented articles with 
knowledge of those conditions.— 
COLUMBIA GRAMOPHONE Co., LTD. v. 
Fossnmy (1927), 27 S. R. N.S. W. 246; 
44 N. 8s. W. W. N, 87.—A US. 


by 


47 


Cases 2358b—2641a. 
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Held: Claim 14 was for a combination of a 2596. After this case add :— 


plug & socket & that, as defts. sold a plug 
that was not combined with a socket, they 
did not infringe.—CHAPMAN & CooK & 
LeEctro Linx, Lrp. v. DELTAVIS, Lip. (1930), 
47 R. P. C. 163. 


2389. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 Rt. P. C. 430. 


2479. Add. Annotation :—As to (1) Refd. Rondo 
Co., Ltd. v. Gramophone Co. (1929), 46 
R. P. C. 378. 


2556. Add. Annotation :—Refd. The Jupiter (No. 3) 
(1927), 1387 L. T. 338. 


2560. Cilations :—For ‘47 Sol. Jo. 365” read 
** 67 Sol. Jo. 365.” 
Add. Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council] (1927), 188 L. T. 8. 


2568. Add. Annotation :—Refd. British Oxygen 
Co. v. Gesellschaft fiir Industriegasverwertung 
M. B. H. (1930), 48 R. P. C. 1380. 


2570a. Motion to strike out—Action for declara- 
tion.}—Pitf., who was the grantee & regis- 
tered legal owner of four letters patent, com- 
menced an action against deft. claiming a 
declaration that he was the first & true 
inventor of the subject-matter of the patents 
& an injunction restraining deft. from repre- 
senting that he had any claim or interest 
in the patents. By his statement of claim 
pitf. alleged (inter alia) that he was the first 
& true inventor of the subject-matter of the 
patents & that deft. had falsely represented 
that he was the co-inventor, together with 
pltf., of the inventions & that he had a claim 
to or interest in the patents. Deft. moved 
to strike out the statement of claim on the 
grounds that it disclosed no cause of action 
& tended to prejudice, embarrass or delay 
the trial of the action :—Held: the discretion 
of the ct. was one to be exercised at the trial, 
having regard to the facts which might then 
be established, & the motion must be dis- 
missed with costs.—KILLEN v. MACMILLAN 
(1931), 48 R. P. C. 380. 


PART XIV. SECT. 1, SUB-SECT. 9. 

2419 i. Not conclusive of infringement 
—Difference in method.Jj}—Held: the 
esscnce of the alleged invention rested 
on What the patentec describes as a 
process of destructive distillation of 
waste liquors, the evaporation of all 
water & combustion of nearly all the 
consumable products in the liquor, #.e. 


ment.—CANADIAN 


2606a. 


patentee’s invention, by substituting 
obvious eguivalents for some of the 
parts mentioned in the patcntee’s 
specitications, & thus escape infringe- 
RaDio PATENTS, 
LTD. v. HoBpss UARDWARK Co., LTD., 
ok 4D.L. R. 82; Ex. C. R. 238.— 


-]—See, also, INJUNCTION, No. 839a. 


eaten 





2601a. Application stood over—Where unreason- 


able & oppressive.|—Plitfs. commenced an 
action for the infringement of four patents 
granted in respect of improved manufacture 
of cathodes for electric discharge valves. By 
their particulars of breaches pltfs. alleged that 
defts. had infringed the patents by importing 
into this country certain wireless valves 
which had certain specified characteristics, 
or some of them, & which had been manu- 
factured by a process comprising certain 
specified steps, or some of them. Defts. 
issued a summons for further particulars of 
the aforesaid characteristics & steps :—Held: 
defis. had full knowledge of the patented 
processes & of those used for the production 
of the alleged infringing valves, & their 
application for particulars was unreasonable 
& oppressive. The application was stood 
over generally with liberty to restore.— 
MULLARD RApDIoO VALVE Co., LTD. v. TUNGS- 
RAM ELECTRIC LAMP WoRKS (GREAT BRITAIN), 
Lrp. (19382), 49 R. P. C. 279. 


-.|—LEKTOPHONE CORPN. v. BROWN 
(S. G.), Lrp. (1929), 46 R. P. O. 203; affd., 
461. P. C. 439, C. A. 


2614. Add. Annolations :—Apld. Heap Samuel & 


Son v. Bradford Dyers’ Assocn. (1929), 46 
R. P. C. 254. Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery 
Co. (1928), 45 R. P. C. 85; Cincinnati 
Grinders (Inc.) v. B. S. A. Tools, Ltd. (1930), 
48 R. P. C. 33. 


2641a. Plea by licencee—Sued as stranger. ]—The 


rule that the licencee of a patent is estopped 
from denying the validity of the novelty of 
his licencor’s patent is limited to proceedings 
in which the licencee is sued as such, & does 
not apply in an action for infringement of 
patent by making & selling the patented 
article in a manner & to an extent in & to 
which the licence would be no defence. 


PART XIV. SE a a, SUB-SECT. 3.— 


sz. Jnapplicabilily of English prac- 
tice.J—Under r. 28 of the General 
Rules & Orders of this ct., the ct. ora 
judge thereof may order such further 
& better particulars as euch ct. or 
judge may see fit. The practice laid 
down in Order 53a of the High Ct. of 


woody or ligncous matter, in its down- 
ward flight in the upper zone of the 
furnace, leaving nothing but a carbon 
residue & non-volatile salts reaching 
the floor of the furnace, & the method 
employed by defts.. where recovery 
takes place on the hearth & not by 
distillation in the upper zone, was 
radically different, was based on an 
altogether different idea & principle & 
could not be said to be an infringement 
of pltfs.’ patent.-—Ross (J. Q.) 
ENGINEERING CORPN. & C. L W. 
PATENTS CORPN. v. CANADA PAPER Co. 
& HOWARD SMITH PAPER MILLs, LTD., 
[19382] Ex. C. Rt. 141.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 14. 
n i, ——— ——.]—PARIS v. LEDING- 
HAM, [1931] 44 B. C. It. 289.—CAN. 


n ij, Obvious equivalent.}—When 
an invention consists in the pro- 
duction of a new result, the patentec is 
not. tied down to the particular means, 
or the identical parts mentioned in his 
Specification. In other words one 
cannot make use of the novel principle 
of an invention, the carrying of which 
into effect is the real substance of the 





PART XIV. SECT. 1, SUB-SECT. 15. 


2519 ii. ~.J—Pltf., owner of 
a patent of invention, known as the H. 
patent, for a radio receiving circuit, 
alleged that the circuit used in the set 
manufactured & sold by deft. was an 
infringe:inent of the said H. patent & 
asked that it be so declared & that 
deft. be restrained from further manu- 
facturing & using the said circuit :— 
Held: even assuming that deft.’s 
circuit contained component parts & 
arrangeinentsa distinguishing it from 
the specific circuit disclosed by H., & 
were patentable improvements, never- 
theless, the H. invention being new & 
useful, the fact that it was more useful 
with the subsequent improvements, 
afforded no ground for infringing the 
original invention by using it with the 
subsequent improvement.—WESTERN 
ELectTric Co., LTp. v. BELL, [1929] 4 
D.L. RK. 943; Ex. C. R. 213.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 

2536 iii, ——.}+-CHANNELL v. 
O’CipAR CORPN. (1927), 60 O. L. R. 
5625; varied {1928} 3 D.L. R. 8433 
{1928) 8. C. R. 542.—CAN. 


48 


Justice in England has not so far been 
adopted in this ct.—CANADIAN Raplo 
PATENTS, LTpb. v. HicEr Ranio, LTD., 
[1929] Ex. C. R. 107.—CAN. 


PART XIV. a A aa 3.— 
» (@). 


2621 i. Patent irregularly oblained— 
Untruth in affidavit verifying petition 
for patent.J}—Fana Rapio, Lrp. wv. 
CANADIAN GENERAL ELECTRIC Co., 
Lrp., [1927} 3 D. L. R. 922; [1927] 
Ss. Cc. R. §20,.—CAN. 

2621 ii. Absence of affidavit in 
suppor’ of Opec for re-issued patent.) 
—RFHADA ADIO, LTp. v. CANADIAN 
GENERAL Ex.ectrric Co., LTp., (1927) 
3 2 L. R, 922; [1927] 8. C. R. 520.— 


PART XIV. me rs SUB-SECT. 3.-— 





sa. Defendant cannot impeach patent 
counterclaim.)-—NIEBLO MANU- 
YFAOTURING Co. v. STANDARD Oo., 
[1927] 2 D. L. R. 843; [1927] Exch. 
©. R. 82; affd., pee] 2D. L. R. 186; 
[1928] Ss. C. ° 5 9.~—OAN, 


Deft. was a licencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. He traded 
in the patented articles & in the said business 
name outside that area, whereupon pltis., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-off. The licencs was referred to in 
the pleadings for the purpose of defining the 
limited area within which it was available to 
deft. Deft. by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, & also for 
want of novelty. Plitfs. moved to strike out 
the paragraphs setting up the invalidity of 
the pave & the particulars of objections, 
on the ground that deft. as a licencee was 
estopped from denying the validity of the 
patent :—Held: the objection failed, as 
deft. was not sued as licencec, but as a 
stranger for infringement outside the area 
for which the licence was available.—FUEL 
Economy Co., Lrp. v. MURRAY, [1930] 2 Ch. 
93; 99 L. J. Ch. 456; 143 L. T. 242; 47 
R. P. C. 346, C. A. 


2648a. Mutual licence agreement—Covenant not 


to dispute validity.]—Pitf. & defts., who were 
respective owners of patents for conveying 
apparatus, entered into an agreement 
whereby each was granted a licence to use the 
invention of the other. The agreement 
recited the acknowledgment by the parties 
of the validity of the respective patents of the 
other, & contained a covenant by defts. not 
at any time hereafter to dispute the validity 
of pltf.’s patent. The agreement also con- 
tained a clause referring to arbn. any dispute 
between the partics other than the question 
of infringement or the recovery of royalties. 
In an action for royalties under the agreement 
& damage for infringements committed 
prior to it defts. pleaded that pltf.’s patent 
was invalid, & that there was an implied 
term in the agreement that pltf. should 
accept the same in satisfaction of all claims 
in respect of infringements then outstanding. 
The questions as to whether in view of the 
covenant in the agreement defts. could put 
the validity of pltf.’s patent in issue, & 
whether such a term as pleaded in the 
defence could be implied, were set down for 
hearing as preliminary questions of law :— 
Held: in view of the covenant in the agree- 
ment defts. were not entitled to dispute the 
validity of pltf.’s patent, & such a term as 
pleaded in the defence must be implied in the 
agreement in order to give business efficacy 
to the contract.—-CAMPBELL v. HOPKINS (G.) 
& Sons (CLERKENWELL), Lrp. (1931), 49 
R. P. C. 38. 


2648b. ——— Infringement prior to agreement— 


Implied term precluding denial of validity.]— 
CAMPBELL v. LIOPKINS (G.) & SONS (CLERKEN- 
WELL), Lrp., No. 2648a, ante. 


2664a. ——- Objection of want of conformity 


between provisional & complete  specifica- 
tions.|—-Where deft. in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional & complete specifications, it 
is not sufficient for him to state in his par- 


2697a. ——- -——-.|—-BIRTWHISTLE vv. 


Vol. -Patents. Cases 2641a—2761. 


ticulars of objection that the invention 
described in the complete specification is not 
the same as the invention described in the 
provisional specification: he must state in 
what the difference consists.—ANGLO- 
AMERICAN BrusH EvEctTrRic LIGHT CORPN. v. 
CROMPTON (1886), 34 Ch. D. 152; 56 L. J. Ch. 
167; 55 L. T. 722; 85 W.R.125; 83T.L.R. 
136 ul eee Griffin’s Patent Cases 


’ 


2668a. Ambigulty.|—-Pltfs. commenced an action 


against defts. for infringement of letters 
patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty, subject-matter, & utility, 
& because the specification & claims of the 
patent were ambiguous. Pltfs. issued a 
summons asking for particulars of what 
parts & in what respects defts. alleged the 
specification was ambiguous :—Held: no 
useful purpose would be served by the 
particulars, & they might be embarrassing 
to defts. The application for particulars 
was refused.—MARCONI’S WIRELESS TELE- 
GRAPH Co., LYD. v. CRAMER (J. B.) & Co., 
Lrp. (1932), 49 R. P. C. 400. 


SUMNER 
Pan Co., Lrp. (1928), 46 R. P. C. 
9. 


2723a. Defendant relying on manufacture out of 


United Kingdom.]—In an action for infringe- 
ment of three patents, defts. revised (inter 
alia) the defence that the patents were liable 
to the revoked under sects. 25, 27 of Patents 
& Designs Act, 1907 (c. 29), on the ground 
that the patented articles & processes were 
manufactured & carried on exclusively as 
mainly outside the United Kingdom. Pitfs. 
obtained an order in chambers directing cer- 
tain particulars to be given (inter alia) of 
whom & by whom such articles have been 
manufactured as aforesaid, where & by 
whom the processes had been carried on, 
& by whom & from whom the impartial 
commodity had been obtained. The order 
was appealed against by way of motion to 
discharge, but this motion was refused with 
costs. Defts. gave particulars under the 
order. These particulars alleged (inter alia) 
manufacture on the continent of Europe by 
pitfs. as other persons who manufactured 
for or sold to pltis. & by named persons, & 
‘‘ by persons who are the manufacturers of 
the Saccharin referred to’ in an official 
annual statement, the names of such persons 
& their places of manufacture being un- 
known to defts. Pltfs. then obtained an 
order for certain further particulars to be 
given within fourteen days after service of 
notice of trial, & defts. moved to discharge 
this order:—Jield: the particulars given 
amounted to a mere general statement that 
all the Saccharin imported into the United 
Kingdom was Saccharin manufactured ex- 
clusively on the continent, & was manu- 
factured for & sold to pltfs. The motion 
was dismissed & the costs to be pltfs.’ in any 
event.—SACCHARIN CORPN. v. NATIONAL 
SACCHARIN Co., LTD. (1910), 27 R. P. C. 
354, C. A. 


2786a. ——.}—Lusty (W.) & Sons v. Scorr 


(G. W.) & Sons, Lap. (1931), 48 BR. P.O. 475. 


2761. Add. Annotation :—Generally, Refd. Sharp 


& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. O. 153. 
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2781a. -.]—BRITISH THOMSON-HovustTon Co., 
Lrp. v. HENRY (P.) & Co., Lp. (1928), 45 
R. P. ©. 218, O. A. 


2819a. Plaintiffs’ contract unreasonable & 
oppressive. }—Pltfs. were the registered legal 
owners of letters patent granted in respect of 
loud speakers, & sold units made in accord- 
ance therewith subject to the limited licence 
that they were not to be resold at a price 
less than 25s. Deft. sold such a unit for 
17s. 6d. Pitfs. demanded that deft. should 
sign an undertaking not to sell plitfs.’ loud 
speaker units below the authorised price, to 
pay pltfs.’ costs & to pay for the publication 
of a full page apology in two trade papers, 
of which the cost would be £29 15s. Defts. 
signed the undertaking & paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pay the costs of advertising 
the apology, & stated that, if proceedings 
were commenced against them, they would 
submit to a consent order. Pitfs. thereon 
moved for an interlocutory injunction :— 
Held: pltis.’ demands were unreasonable 
& oppressive, & defts. were not threatening 
or intending to continue to sell pltfs.’ loud 
speaker units below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pitfis. subse- 
quently obtained judgment with costs upon 
motion for judgment in default of defence.— 
British BLUE Spor Co., Lrp. v. KEENE 
(1931), 48 R. P. C. 375. 


2848a. -.|—MARSHALL & THE LACE WEB 
SprRiInG Co., LTp. v. THE CROWN BEDDING 
Co., Lrp. (1929), 46 R. P. OC. 267. 


2873. After this case add :— 
--—See R. S. C., Ord. 53a, vr. 21A, & 
No. 2944a, post. 


2906. Add. Annotation :—Refd. Jonesco v. Beard, 
{1930] A. C. 298. 


2944, Add. Annotation :—-Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

After this case add :— 
Application for directions.|—See R. 8S. C., 
Ord. 538A, r.21A. | 

2944a. Order for inspection. ]—Letters patent 
were granted in 1918 in respect of ‘* improve- 
ments in axles for motor-driven road 
vehicles.”’ Pitfs. commenced an action for 
infringement of the patent & defts. denied 
infringement & alleged that the patent was 
invalid. Pltfs. issued a summons under 
R. S. C., Ord. 58a, vr. 214, for further direc- 
tions & that they might have inspection of 
defts.’ process, & asked that the time for 
setting down the action for trial should not 
run until after the date of inspection, in 
order that costs of preparing for trial should 
not be incurred unnecessarily. Defts. were 
willing to give inspection & also to undertake 
not to do anything to increase the costs of 
the action until three weeks after the date 
of the inspection :—Held: an order for 
inspection be made to take place before the 
expert witnesses of both sides at a date to be 
mutually agreed & upon defts. giving an 
undertaking as above, the action should be 
set down in the usual way within six weeks 
of the close of pleadings—BUTLER v. 
ENGLISH STEEL CorRrpn., Urn. (1931), 48 
KR. P. C. 551. 
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2944f. 


2944b. - Whether order for particulars of prior 


common general knowledge granted. |}—So.a- 
FLEX SIGNS AMALGAMATED, LYD. v. ALLAN 
ae Co., Lrp. (1981), 48 R. P. C. 


20446. -.}—In 1924, letters patent were 


granted to M. in respect of ‘‘ improvements 
in or relating to electrically operated indicat- 
ing apparatus for vehicles.”’ In 1931, M. 
commenced an action for infringement of the 
patent against S. & B. S. denied infringe- 
ment & B. denied infringement & alleged 
that the patent was invalid for want of 
novelty by reason of prior publication & 
prior common general knowledge, & for 
want of subject-matter & utility. S. issued 
& summons for an order that the issue of 
infringement might be tried before the issue 
of validity. M. issued a summons for an 
order that B. should (inter alia) give parti- 
culars of the matters referred to in the patent 
which he alleged were prior common general 
knowledge :—Held : upon 8S, undertaking to 
be bound by the decision against B., all 
further proceedings should be stayed against 
S. until after the action against B. was 
determined. The order that B. should give 
particulars of prior common general know- 
ledge was refused.—McCREATH v. SOUTH 
yt ate é& BAKER CoRPN, (1932), 49 R. P. C. 


2944d. - Jurisdiction in regard to summons. |— 


It has been decided that, though the master 
has jurisdiction to deal with a summons 
under R. 8S. C., Ord. 53a, r. 214, for the 
present it must be adjourned to the Judge 
in Chambers, who, if he is of opinion that the 
matter is of sufficient tmportance, may 
adjourn it into ct.—PRACTICE NOTE, [1932] 
W.N. 22; 173 L. T. Jo. 76. 


2944e, ~.]—Held: (1) extra time might 


be allowed for deposit in view of exchange 
difficulties, but that the action must be set 
down at once; (2) under the above rule that 
interrogatories should normally be dealt 
with by the master. The form of order 
concerning experiments & models was settled. 
—JUNKERS v. FoRD Moror Co., Lrp., & 
CooPpER (1932), 49 HK. P. C. 347. 


Fallure to apply—Dismissal for want 
of prosecution.]/—Held: eight months was 
undue delay, the ct. had an inherent juris- 
diction in this matter apart from the rules, 
& defts. were entitled to make an applica- 
tion to dismiss the action in lieu of giving 
notice under the rule. It was ordered that, 
unless pitfs. proceeded under the rule before 
a certain date, the action should be dismissed. 
—BAairp TELEVISION, Lrp. v. GRAMOPHONE 
Co., Lap. (1982), 49 R. P. C. 227. 





2968. Add. Annotation :—Refd. Sharp & Dohme 


Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. O. 163. 


2967. Add. Annotation :—Refd. Re Chemische 


Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 408. 


2976. Add. Annotation :—Consd. Fuel Economy 


Co. v. Murray, [19380] 2 Ch. 93. 
After this case add :— 

.}—Compare Funt Economy Co. v. 
MuRRAY, No. 2641la, ante. 


2996a. Motion for leave for further cross-examina- 
tion. ]}—Letters patent were granted in 1919 
in respect of “improvements in methods 
of & apparatus for feeding molten glass.” 
Claim 1 was as follows: ‘‘ Method of feeding 
molten glass wherein successive masses or 
gathers are suspended beneath an outlet 
& mold charges are separated therefrom while 
suspended, whilst the shape of the masses 
or gathers is controlled by variation of the 
movement of a movable controlling member 
adapted to act as a piston in the outlet, or 
by the means for separating the mold 
charges, or by the variation of the location 
of the controlling member or of the said 
separating means relatively to the outlet.” 
Pitis. commenced an action for infringe- 
ment. Defts. denied infringement & counter- 
claimed for the revocation of the patent on 
the grounds that it lacked novelty, subject- 
matter, & utility, & that the specification was 
ambiguous & insufficient. It was held that 
the patent was invalid on the grounds that 
it had been anticipated & lacked subject- 
matter in that it merely used an old method 
for controlling the weight of gathers for the 
new purpose of controlling their shape; but 
defences of prior grant, inutility, & in- 
sufficiency failed; & that, if the patent had 
been valid, defts. would have infringed it. 
The action was dismissed & an order for 
revocation of the patent was made, the order 
to lie in the office for one month &, if the pltfs. 
appealed & prosecuted the appeal with due 
diligence, until after the appeal. Pltfs. 
were ordered to pay the costs of the action 
& counterclaim, a certificate for certain of 
the particulars of objections being granted. 
Pitfs. appealed to the Ct. of Appeal & 
moved for an order that the expert witness 
called on behalf of defts. at the trial might 
be called befure the Ct. of Appeal for further 
cross-examination, or alternatively that the 
witness’ evidence given in another case might 
be read as part of the evidence in the case :— 
Held: the patent was invalid on the grounds 
that it had been anticipated & lacked subject- 
matter, & for ambiguity & uncertainty. 
The appeal was dismissed with costs & a 
stay of the order for revocation pending an 
appeal to the House of Lords was refused. 
The motion for leave to further cross-examine 
defts.’ expert witness was dismissed with 
costs.—_BRITISH HARTFORD-FAIRMONT SyN- 
DICATE, Lirp. v. JACKSON Bros. (KNOT- 
TINGLEY), Lrp. (1932), 49 R. P. C. 495, C. A. 

2997a. Declaration that plaintiff true & first 
inventor.] — KILLEN v. MACMILLAN, No. 
2570a, ante. 

2997b. Patents & Designs Act, 1907 (c. 29), s. 32a — 
Application of.|/—SUBMARINH SIGNAL Co. 
v. HUGHES (HENRY) & Son, Lrp. (1931), 49 
R. P. 0. 149. 

3081a. ——— To date of amendment of specifica- 
tion.|—BrRITISH UNITED SHOR MACHINERY 
Co., Lap. v. Gimson SHO MACHINERY Co., 
Lrp. (No. 2) (1928), 46 R. P. C. 137. 


PART XIV. SECT. 2, SUB-SECT. 9.—C. 

2986 if, —— —— -}—Davis 
Loc & Rarr PaTEnts Co. v. GATHELS 
2 Ww. WwW. R. 7 3.—OAN, 


PART XIV. SECT. 2, SUB-SECT. 9.—D. 


sb. Evidence discoverable at time of 
nal.j}—Held; the evidence which it 


was 80 





Supreme 


be dismissed, 


ht to adduce neviok been dis- 
coverable for the hearing 

Ct., & no special grounds 
having been advanced for the grantin 
of the application, the motion shoul 
notwithstanding any 
injury which applt. might suffer from 
the evidence not having been adduced 
at the hearing.—KNarp v. FARMERS’ 
MILKING MACHINE Co., LTD., [1928] 
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8081b. On proof of valid claim—-Validity of 
other claims not proved.}—BENJAMIN ELEC- 
TRIC, LrD. v. GARNET, WHITELEY & Co. 
(1930), 47 R. P. C. 44; 169 L. T. Jo. 7; 
[1929] W. N. 293. 


8093. Add. Annotation :—Consd. Mellor v. Beard- 
more (1927), 44 R. P. ©. 175. 


8108a. Refusal to grant certificate that validity 
in question—-Whether appeal Hes to Court of 
Appeal.|—-No appeal lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 31, that the 
validity of the patent came in question.— 
HASLAM FounpDRY & ENGINEERING Co., 
Lrp. v. HALL (1888), 20 Q. B. D. 491; 57 
l.. J.Q. B. 352; 69 L. T.102; 36 W. R. 407; 
47T. L. R. 350; 5 KR. P. C. 144, C. A. 

Annotation :—Refd. Acetylene Illuminating Co. v. United 

Alkali Co., [1902j) 1 Ch. 494. 

3120a. -|—In an action for infringe- 
ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted.—TECALE- 
Mit, LTD. v. WAKEFIELD (C. C.) & Oo., LID. 
(1927), 44 R. P. 0. 471. 


3120b. —-— —-—-.]|—In an action for infringement, 
the ct. held defts. had not infringed, & the 
action failed. <A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs.—-TECALEMIT, LTD. 
v. EWARTS, Lrp. (1927), 44 R. P. O. 488. 


3130a. -.J—DESCOMBES & ARONDEL v. LESTOR 
& PARTON (1931), 48 R. P. C. 473. 

8137a. —-—- ——.]— ENTICKNAP E, G. & EINTICK- 
NAP CONCRETE MACHINES, LTD. v. HUMBYS, 
Liv. (1929), 46 R. P. C. 351. 


8150. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. ©. 153. 

$151a. ~j— BrivisH LARTKORD - FATRMONT 
SYNDICATE, Litp. v JACKSON Bros, (IA NOT- 
TINGLEY), Lirp., No. 20U6a, ante. 

8152a. —— Sale of patented articles below price 
fixed by licence—Plaintiff awarded costs.|]— 
COLUMBIA PHONOGRAPH Co., GENERAL VU. 
REGENT KitTTinas Co. (1913), 30 KR. P. C. 484. 


3161a. Defendant successful—General costs of 
action—Except as to allegations dropped at 
trial. ]—WILDEY & WHITu’s MANUFACTURING 
Co., LtTp. v. FREEMAN (H.) & LETRIK, LTD., 
No. 459d, ante. 


3165a. _-Lister Bros. v. 
MEDLEY & Co., No. 2358a, ante. 

8165b. j—Held: both patents were 
valid, but since on the construction argucd 
by pltfs. the patents would have been invalid, 
the action was dismissed with costs except 
so far as those costs had been increased by 
the defence of invalidity & the counterclaim 
was dismissed without costs.—HOLLANDSCHB 

















N. ZL. lL. R. 308.—-N.Z,. 
efore tho 


PART XIV. seal * eee 10,— 
» (a). 


80. Expiration of patent.})—An action 
for dam: for infringement of a 
patent lie, although the patent has 
expired.-JENYNS v. JENYNS, [1927/ 
8. R. Q. 313.—AUS. 


Cases 3165b—3317a. 


(N. V.) GLAS EN METAALBANK v. ROCKWARE 
ee SYNDICATE, Lrp. (1932), 49 R. P. C. 

8174. Add. Annotalions :—Refd. British Thomson- 
Houston Co. v. Metropolitan-Vickers Elec- 
trical Co. (1928), 45 R. P. C. 1; Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269. 

3177. Add. Annotation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 158. 

3185. Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

3200. Add. Annotation :—Refd. White v. Todd Oil 
Burners (1929), 46 R. P. C. 275. 

3207a. -+—Letters patent were granted in 
1930 in respect of ‘‘ improvements in electric 
switches, of the push & pull type.’”’ Claim 1 
was as follows: ‘‘ An electric switch, of the 
type referred to comprising a base, a sliding 
actuating rod or stem passing through the 
base, fixed contacts on the base, a transversely 
disposed contact bar or bridge extending |, 
from opposite sides of the said rod or stem 
so as to engage & connect the said fixed 
contact contacts by an outward pull of the 
rod or stem, & laterally spaced outstanding 
guard parts or walls on the base between 
which the contact bar or bridge moves 
throughout its range of travel & which thus 
prevent turning or rotating of the actuating 
rod or stem in both the ‘ on’ & ‘ off ’ positions 
of the switch.” Pltfs. commenced an action | 
for infringement of the patent. Defts. denied | 
infringement & alleged that the patent was | 
invalid by reason of want of novelty, subject- 
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matter, & utility :-—Held: in the alleged 
infringement the contact bar or bridge did 
not move throughout its range of travel 
between the outstanding guard parts or walls, 
& consequently defts. had not infringed the 
patent; & under the circumstances it was 
unnecessary to consider or express any 
opinion upon the validity of the claims of the 
patent. Theaction was dismissed with costs, 
&, after argument, a certificate was granted 
that the particulars of objections were reason- 
able-—Bussy & Co., Lrp., & TWINE v. 
TELSEN Exvmecrric Co., Lrp. (1932), 49 
R. P. C. 587. 

8212a. ——— Plaintiff falling on issue of infringe- 
ment.]—TECALEMIT, LTD. v. Ewarts, LTD., 
No. 3120b, anie. 

3283. Add. Anhnolations :—Refd. Mellor v. Beard- 
more (1927),44 R. P. 0.175; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153; Re Simon-Carves & Hobinson’s Patent 
(1928), 45 R. P. C. 407. 

3292a. Extension of time for—-Grounds 
Exchange difficulties.]—JUNKERS  v. 
Moror Co., Lrp., & CoopmrR (1932), 
R. P. C. 347. 

3801. Add. Annotation :—Folld. Société Anonyme 
Servo-Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221. 

3301a. —— -}~An application on behalf 
of the resps. for an order that the expenses 
of the attendance of two el ang during the 
hearing of the appcal should be allowed on 
taxation refused.—SopD1kTt ANONYME SERVO- 
EFREIN DEWANDRE v. CITROEN Cars, LTD. 
(1929), 47 R. P. C. 221, C. A. 


for-— 
ForD 
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Part XV.—-Legal Proceedings. 


33122. Stay of proceedings—-Pending deter- 
mination of action between other parties.j|— 
MULTIPLE UTILITIES Co., LTp. v. SoucH 
(1929), 46 R. P. C. 402, C. A , 

3814a. Action for declaration that plaintiff first 
& true inventor—Whether Attorney-General 
necessary party—Effect of admission by 
defendant.]—Pltf., who was the grantee of 
four letters patent, commenced an action 
against deft., alleging that deft. had falsely 
represented to be co-inventor & entitled to 
an interest in the patents, & claiming a 
declaration that pltf. was the sole first & 
true inventor & an injunction to restrain 
deft. fromm representing that he had any 
interest in the patents. Deft. denied that 
pltf. was the sole first or true inventor. <At 
the trial pltf. withdrew his claim to an 
injunction, & deft. admitted that pltf. was the 
sole first and true inventor :—Held : although 
it was doubtful whether a declaration could 
be made that a certain person was a first & 
true inventor in the absence of the A.-G., 
upon deft.’s admission at the trial pltf. was 
to be treated as the successful party so far 
as the claim was for a declaration. 
order was made that, upon deft. admitting 
that pltf. was the sole first & true inventor, 
deft. should pay the costs of the action, 
except so far as they had been increased by 
the claim for an injunction, & that plté. 
should pay deft.’s costs of the action so far 


as they had been increased by the claim for 
an injunction, with a set-off.—KI1LLEN v. 
MACMILLAN (19382), 49 R. P. C. 258. 


3314b. Costs.|}—KILLEN v. MACMILLAN, No. 
3314a, ante. 


3317a. -.+—(1) The amendment of Patents 
& Designs Act, 1907 (c. 29), s. 36, by Patents 
& Designs Act, 1919 (c. 80), was not intended 
to abrogate the rule which had prevailed ever 
since Challender v. Royle, No. 2273, was 
decided, that a pltf. in a threats action might, 
if he so desired, raise the question of the validity 
of the patent. The obvious reason for the 
amendment was to widen the scope of the 
section so as to enable a threats action to be 
brought not merely against the patentee, 
but against any person claiming to have an 
interest in the patent. The alterations in 
the subsequent part of the section were con- 
sequential upon the main alteration & were 
not intended to, & did not in fact, abrogate 
the rule which was laid down in Challender v. 
Royle, No. 2278. 

(2) I do not understand how a patent that 
is invalid can be infringed. The truth of the 
matter is, that when one talks of the infringe- 
ment of a patent one does not mean an 
infringement of the document, but the letters 
patent itself. You cannot infringe a docu- 
ment. One means infringement of the mono- 
poly rights conferred by the letters patent 
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(Romer, L.J.).—Prirrnvit & Co. v. BRACKELS- 
BERG MELTING PRocgsszs, LTpD., [1932] 1 Ch. 
189; 101 L. J. Ch. 8; 146 L. T. 58; 75 
Sol. Jo. 797; 49 R. P. C. 23, ©. A. 


3322a. e}~—An English co., having brought an 
action against a German co. to restrain 
threats in respect of certain letters patent, 
applied for & obtained leave to serve notice 
in lieu of service of the writ out of the 
jurisdiction upon defts. Defts., havin 
entered a conditional appearance, applie 
by motion to discharge the order giving such 
leave on the ground that the evidence on 
that application did not fully & fairly dis- 
cluse the facts or the true nature of the 
action to enable the ct. properly to exercise 
its discretion, & evidence was filed on that 
motion :—Held: the motion must be dis- 
missed, the ct. not being judicially satisfied 
that the facts. if proved, would not support 
the action, & it seeming to the ct. that there 
was a substantial question between pltfs. & 
defts. as to whether pltfs. were entitled to 
have the trial.—BriITISH OXYGEN Co., LTD. 
v. GESELLSCHAFT FUR INDUSTRIEGASVER- 
WERTUNG M. B. H. (1930), 48 R. P. C. 130. 


3326. Add. Annolation :—Generally, Refd. Farr v. 
oe & Harding (1932), 49 R. P. C. 
62. 
3343a. Question of fact—Threat may be 
implied from words used.]—LuNAa ADVERTIS- 
ING Co., Lrn. v. BURNHAM & Co. (1928), 45 
R. P. C. 268. 


3351a. —-— In respect of registered design.]—-- 
FINKELSTEIN v. BILLIG (1930), 47 R. P. C. 616. 


3353a. ——— --—.]—TiBo Propucts Co., LTD. r. 
SALT (1929), 46 R. P. C. 461. 


3413a. ~}+—Pltfs., who were the exclusive 
licencees in this country for the sale of a 
furnace known as a “ Sesei’’ furnace, in 
Apr. 1931, brought an action to restrain 
threats made by defts., who claimed to have 
a beneficial interest in two patents Nos. 
283,381 & 306,141 granted to B. Deft. 
co.'s legal title to the patents was not com- 
pleted till Dee. 2, 1931, & the writ issued by 
them in an action for infringement was not. 





Part XVI.—International and 


3432. Add. Annotation :— Generally, Refd. Sharpe & Dohme Ine. v. 


R. P. C. 153. 


PART XVI. 


3414a. 


assignees in their own names prior 


issued until Dec. 3, 1931. Defts. admitted 
that threats had been made, & at the trial 
stated that they did not intend to contest 
the case with regard to the second patent. 
They submitted to an injunction in terms of 
the writ as regards that patent. Pitfs. 
alleged that the first patent was neither valid 
nor infringed & they relied on prior publica- 
tion, prior common general eae edge, & 
lack of utility. Defts. affirmed that the 
patent was valid & that it had been in- 
fringed ; & they proposed to rely also on the 
proviso to sect. 36 of Patents & Designs 
Acts, 1907-1928 :—Held: the proviso had 
no application to the present case, as the action 
for infringement had not been commenced & 
prosecuted with due diligence; the patent 
was valid but that there was no infringement. 
An injunction was granted & defts. were 
ordered to pay the costs of the action except 
in so far as the costs had been increased by 
the issue of validity of the first patent, & 
defts. were given the costs as far as related 
to the validity of that patent with a sct-off ; 
& an inquiry as to damages was ordered.— 
PITTEVIL & Co. v. BRACKELSBERG MELTING 
PRocESSES, Lrp. (1931), 49 R. P. C. 73; 
affd. (1932), 49 R. P. C. 327, C. A. 

No mala fides or special damage. ]— 
In Apr. 1929, letters patent were granted to 
W.& FT}. In Oct. 1930, W. & H. commenced 
an action against F. for infringement of the 
patent; F. denied infringement & counter- 
claimed for revocation of the patent. In 
Mar. 1931, the patent was revoked by order 
of the ct. In June, 1931, F. commenced an 
action against W.& H., alleging that between 
Aug. & Dec. 1930, W. & H. had falsely 
& maliciously published statements that 
machines manufactured by F. were infringe- 
ments of the patent, whereby he had been 
injured in his business & lost profits that he 
otherwise would have made :—Held: the 
statements published by W. & H. amounted 
to threats & they were not justifiable, but 
there was no evidence of mala fides or of 
special damage. The action was dismissed 
with costs.-~—FARR v. WEATHERHEAD & 
HARDING (1982), 49 R. P. C. 262. 





Colonial Arrangements. 
Boots Pure Drug Co. (1928), 45 


applications for patents for invention 
in the United States, & subsequent 
apply for patents in Canada for the 


hom -—MARCONI’S 
3426 i. Tow patent granted under SU ne ep ontas Ne LTD. 0. 
International Convention— Assignee of Davin Jones, LTD. (1928), 28S. R. 
foreign inventor.\—The right of a foreign N.S. W. 385: 45 N. 8. W. W.N. 
inventor, who had applied for pro- 96.—-AUS... Seen? ey 


tection In his own country, to apply 
under Patents Act, 1903-1909, a. 121, 
for a patent for his invention in priority 
to other appcts. is purely personal, & 
could not have been oxercised by his 


p. Revsg., [1924] 4 D. L. R. 484. 

se. Application in several countries-— 
Priorities.}—Under the International 
Convention, where inventors have filed 


game thing, they are entitled to have 


the priority of invontion determined 
py the date of the filing of their 
applications in the United States.— 


GoopyeaR Tink & KUBBER CO. v. 
RUBBER SERVICE LABORATORIES CO., 
11929) Ex. C..1t. 63.—CAN. 
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3434, Add. Annotations :—As to (1) Distd. Minister [1928) Ch. 318; A.-G. v. Sharp (1980), 99 
of Health v. R., Ex p. Yaffe, [1931] A. C. L. J. Ch. 441. 
494. Aes to (2) Refd. Musical Performers’ 3442a. Inference from correspondence. |— 
Protection Assocn., Ltd. v. British Inter- THOMPSON v. BETTINGER (No. 2) (1928), 
national Pictures, Ltd. (1930), 46 T. L. R. 485; 46 R. P. C. 189. 
A.-G. v. Premier Line, Ltd. (1931),48 T.L. R. 3448. Add. Annotation :-—~Refd. Maclean wv. 
104. Generally, Refd. Tattersall v. Sladen, Workers’ Union, [1929] 1 Ch. 602. 

PART XVII. 


sf. Registration of patent agents—Solicitor in Irish Free State.}—O’NEILL ». BRADLEY, [1929] I. R. 422.—IR. 


54 


Vol. XXXVI. Cases 7—178. 


PAWNS AND PLEDGES. 


Part I1.—Pawns at Common Law. 


7. Add. Annotation :—As to (2) Retd. Best v. 
Butler & Fitzgibbon, [1932] 2 K. B. 108. 


80. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. R. 652 ; Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


188. Add. Annotation :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


148. Add. Annotation :—Refd. Lowther v. Harris, 
[1927] 1 K. B. 398. 


168. Add. Annotation :—Consd. Lake v. Simmons, 
[1927] A. C. 487. 


171. Add. Annotation :—Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


173a. Revesting of property in stolen goods—Sale 
of Goods Act, 1893 (c. 71), s. 24—-Who may 
sue—Owner from whom goods actually 
stolen.]—-Pltfs. were wholesale dealers. They 
had as clients the S. S. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, Captain 
Le M. purchased a ring, which he was allowed 
to take away, .& which was immediately 
pawned by M. with defts. A few days later 


M., purporting to act on behalf of Captain 
Le M., took away a diamond bracelet, which 
he disposed of in the same way to defts. 
Both the ring & bracelet were invoiced to 
the 8. S. Co. M. was convicted & sentenced 
for larceny by a trick, but the ct. refused 
restitution of the roperty. Plitfs. had been 
paid the price of the ring by the S. S. Co. as 
invoiced to them, & now sought to recover 
the bracelet from defts.:—Held: pltfs. had 
no title in law to maintain the action. A 
fundamental point fatal to pltfs.’ claim was 
that the words ‘‘ owner of the goods’’ in 
Sale of Goods Act, 1893 (c. 71), s. 24 (1), 
meant the owner of the goods from whom 
they were actually stolen, & not some 

revious owner from whom the title had 

een derived. In the present case the sale 
was to the S. S. Co., & the property in the 
deg oods had passed to them & from them to 

aptain Le M., by whose authority it had 
been pledged. “Butter & Co o., LTD. vw. 
Broogs, T. J., Lrp. (1930), 142 L. T. 576; 
46 T. L. R. 233 ; 74 Sol. Jo. 139; 35 Com. 
Cas. 205. 


Part IIl—Pawns under Pawnbrokers Acts. 


178. Add. Annotation :—Refd. Foster v. Driscoll, Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


PART Il. SECT. 1, SUB-SECT. 2.—A. to be both the instrument & the right, ». aay ew oe ie D. L. R. 157 | 
e i, —-—.]—In the case of the pledge 20t the bare instrument without the [1923] 2 W. W. R. 190; 34 Alta. L. R. 
of an instrument creating or evidencing right nor the mere right without the 395.—CAN. 


u right the thing pledgod must be taken instrument.—RoyaL Bx. or CaNnaDa 


Cases 68—89a. ENGLISH AND EmprrE Diaest SUPPLEMENT. 


PEERAGES AND DIGNITIES. 


Part |.—Peerage. 


68. Add. Annotation :—Refd. Edwards v. A.-G. although his vote had been protested against, 
for Canada (1929), 46 T. L. R. 4. his claim to the title disputed, & never 
recognised by the House of Lords or at ct.— 

69. Add. Annotation :—Refd. Edwards v. A.-G. DieBy v. STIRLING (LORD) (1831), 8 Bing. 
for Canada (1929), 46 T. L. R. 4. 55; 1 Dowl. 248; 1 Moo. & S. 116; 131 
89a, —— -.]—Deft. having voted at the BR ae j, sub nom. ee en 


election of Scotc peers :—Held: as a Scotch nie 
peer, entitled to be discharged from arrest, a :--Refd. Smart v. Johnstone (1837), Murp. & H. 


19a. —— 
29. 


53, 


Vol. XXXVII. Oases 2—402a. 


PERPETUITIES. 
Part |.—The Rule Against Perpetuities. 


Add. Annotation :—Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


——.|—CLEMENTI v. FIELDING (1848), 12 
L. T. O. S. 309. 


Add. Annotation :-—Refd. I. R. 
Bone (1927), 18 Tax Cas. 20. 


Add. Citation :—sub nom. AL¥FORD’s CASE, 
O. Bridg. 584, L. C. 


Add. Annotations :—Refd. Howard v. Norfolk 
eee (1681), 3 Cas. in Ch. 14; Goodtitle 
d. QGurnall v. Wood (1740), Willes, 211; 

Thellusson v. Woodford (1798), 4 Ves. 227. 


Comrs. v. 


54. Add. Annotation :—Refd. Re Villar, Public 


56. 


58. 


64. 


66. 


66a. 


PART I. SECT. 2, SUB-SECT. 3.—B 


the co. Pitf. co. 
191 1. ag area daggers main hased the asseta. 
tenance.}—Re ANTROB HENDERSON © ane © 
v. SHAW & MORTON, 1oss}N Zit R. referred to & 
PART 1. SECT. 2, SUB-SECT. 4—A. contended t. 
_ 187 i. Contract. giving equitable 
interest— Land.J—Where an agreement 


ae the sale to a co. of the oil & gas 
rig hts under a parcel of land in con- 
sideration of a certain number of 


per & the ie co: ered rg Ye pateas for 
d period, the reverting © 
4 the vendor was 


Trustee v. Villar, [1928] Ch. 471. 


Add. Annotation :—As to (2) Refd. Re Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 


Add. Citations :—subsequent proceedings (1788), 
2 Term Rep. 241; 2 Bro. C. C. 344, L. C 
Add. Annotation :—Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


Add. Annotation :—Refd. Re Lanyon, Lanyon 
v. Lanyon, [1927] 2 Ch. 264. 


Add. Annotation :—Apprvd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 


Survivor of Queen Victoria’s 
descendants living.|—By his will dated 
June 14, 1921, & confirmed by a codicil 
of Feb. 2, 1926, ‘testator, who died on Sept. 6, 
1926, gave his ‘property to his trustees upon 
certain trusts as to income & capital for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of ‘‘ the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be ‘living 
at the time of my death ” :—-Held: though 
the existing lives selected were very numerous 
& it would be extremely difficult & expensive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 
impracticable or beyond the sc es of the 
ordinary legal testimony probably then 
available as to avoid the trust ab initio for 


applied in 
omm, 


NEw 


toed bs that, t the 
Spary L. 


do business for a 


said pad le 


not to 206 ii. 


of 
was the asasignee of ita 


67. 


70. 


138. 


uncertainty or perpetuity, & the trust 
was valid.—Re VILLAR, PUBLIC TRUSTEE v. 
VILLAR, [1929] 1 Ch. 243; 98 L. J. Ch. 228; 
140 L. T. 90; 45 T. L. R. 13; 72 Sol. Jo. 
761, C. A. 


Add. Annotations :—As to (4) Apld. Re Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 
Generally, Refd. Re Villar, Public Trustee v. 
Villar (1928), 45 T. L. R. 18. 


Add. Annotation :—As to (1) Consd. oe v. 
Pickerings (1926), 96 L. J. K. B. 250. 


Add. Annotation :—Refd. Re Cockerill, Mac- 
kaness v. Percival, [1929] 2 Ch. 181. 


166a. ——-.]—Oakus v. CHALFONT (1674), Poll. 


38; 86 BE. R. 5043 sub nom. CHALFONT v. 
OAKES, 1 Cas. in Ch. 289. 


Annotation :—Refd. Smith v. Clever (1688), 2 Vern. 59. 


175. 


181. 


277. 


289. 


293. 


295. 


346. 


Add. Annotation :—Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 248. 


Add. Annotation :—Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 


Add. Annotation :—Refd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 


Add. Annotation :—Refd. Re Prevost, Lloyds 
roalger to v. Barclays Bank, Ltd., [1930] 2 


Add. Annotation :—Refd. Re Chardon, John- 
ston v. Davies, [1928] Ch. 464. 


Add. Annotation :—Refd. I. R. Comrs. v. 
Bone (1927), 13 Tax Cas. 20. 


Add. Annotations :—As to (1) Consd. Re 
Payne, Taylor v. Payne, [1927] 2 Ch. 1. Refd. 
Re Monk, Giffen v. Wedd, [1927] 2 Ch. 197 ; 

Re Marshall, Graham v. Marshall, [1928] Ch. 


' 661. 


372. 


397. 


Add. Annotation :—-As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 


Add. Annotations :—Apld. Re Marshall, Gra- 
ham v. Marshall, [1928] Ch. 661. Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197; 
Re Payne, Taylor v. Payne, [1927] 2 Ch. 1. 





402a. First person becoming adult tenant in tail 


subject to her returnin 


interesta under raid agreement sued 
the vendor for epeciic performance & 
hat the condition that if 
the co. failed to go ahead the oi! rights 
oe revert to tbe vendor was void 
under tbe rule against perpetuities as 1188; 13 
London & S. W. . 
No. 197 :—-Held: the rule did 
not apply under the circumstances.— 

;FRDERAL oe Lip. v. ROWLAND, 
- 4723 Ww. R. 
24 Rita, v "R. 19.—CAN, 


PART I. SECT. 2, SUB-SECT. 4. —D. 
——- ---—-, + KALACHAND 


the shares to 
which 
the co, above 


1 ° e 342 vi. —— 


in possession.|—Testator gave his real & 
personal estate to trustees as to the personal 


MOHAN 


MUKHERJ 
had pur- HANERII (1928), I. i R. 56 8 Calc. 487.— 


PART I. SECT. 3, SUB-SECT. 1. 


290 1. General rule—No remoteness 
ie vesting.|—Re CRICHTON ESTATE 
(1913), 25 W. L. R. 18; 4 W. W. R. 

8: D.L. R. 169; "23 Man. L. R. 


Ry. Co. VY. 594. GAN 


PART I. SECT. 8, sect 5.—A. 


pplication to 
rinciple in 
sieht —_ 


th, Re 


H be }—Held: the ai 
Leake vy. Robinson applice 
SEWDAYAL RAMJEE 
TRUSTEE OF Bengat 4f 930), T 
58 Cale. 768.—IND. 


Cases 402a—-652a. ENGLISH AND Emrrre Dicest SuPPLEMENT. 
estate upon trusts for conversion & invest- 408a. Interest in personalty analagous to determin- 


ment & upon trust to pay the income thereof 
to the person, if any, who under the trusts 
or limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents & profits of his real estate until 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, & from 
& after the happening of such last-mentioned 
event then as to both capital & income upon 
trust for such  last-mentioned person 
absolutely ; & as to his real estate upon trust 
for his brother during his life, & from & after 
his death upon trust for the first & every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general :— 
Held: the trust of the personal estate in 
favour of the person who should become adult 
tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purchase only, & was therefore void for 
remoteness.—Re ATKINSON, ATKINSON ?. 
ATKINSON, [1916] 1 Ch. 91; 85 L. J. Ch. 159; 
114 L. T. 44; 60 Sol. Jo. 190. 


428. 


453. 


466 


545. 


able fee—Gift to cemetery so long as graves 
maintained.]|—- Testator gave £200 to his 
trustees on trust to invest it, & to pay the 
income thereof to a cemetery co. ‘‘ during such 
eriod as they shall continue to maintain 
keep’? two specified ves ‘in the 
cemetery in good order & condition with 
flowers & planta thereon, as same have 
hitherto been kept by me,’’ & he declared 
that, if the graves should not be kept in such 
order & condition, his trustees should pay 
& apply the income in manner .therein 
mentioned :—Held: the gift did not infringe 
the rule against perpetuities.— te CHARDON, 
JOHNSTON v. DAVIES, [1928] Ch. 464; 97 
L. J. Ch. 289; 189 L. T. 261. 


Add. Annotation :—Refd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 


Add. Annotation :—Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


Add. Annotation :-—Expld. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


Add. Annotation :—Consd. Re Payne, Taylor 
v. Payne, [1927] 2 Ch. 1. 


Part I].—The Rule Prohibiting Limitations to Issue of 


Unborn Persons. 
576. Add. Annotation :—Refd. Re Villar, Public Trustee v. Villar, [1928] Ch. 471. 


Part Ill._—Restriction of Accumulation. 


610. Add. Annotation :—As to (3) Apld. Re Villar, 
Public Trustee v. Villar, [1929] 1 Ch. 243. 


646. Add. Annotation :—As to (1) Refd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 


652a. ——- Commencement during twenty-one 
years from testator’s death.]|—Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar, 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
2.¢c., until Nov. 6, 1914. or until the bachelor’s 
previous death without leaving issue. 
During this twenty-one years’ period the 
bachelor married & died leaving three 
children, two of whom were still living. 


PART I. SECT. 4, SUB-SECT. 5. —B. 


direction to accumulate contained in ai 
an inter vivos deed comes into o 


Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living were entitled to maintenance 
under Conveyancing Act, 1881 (c. 41), 8. 43 (1), 
but that notwithstanding sect. 43 (2) any 
income not so applied passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), 8. 165, 
the order of Nov. 12, 1914, ought still to be 
acted on with regard to the younger child’s 
contingent moiety :—Held: (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & 
the income of the younger child’s contingent 


—— Applicable in Scotland-— 


ration Notwithstanding repeal in England.}— 


466 i. Power changing nature of in the lifetime of the grantor, the only Held: the operation of above Act in 
inierests—Outside limit of rule.}— period d which the saccumula- Scotland has not been affected by the 
Davis _v. SamurbL (1926), 28 8. R. tion can, under above Act, be lawfully repeal of that Act by Law of Propert 
N. 8. W. 1.—AUS, continued is the lifetime of the grantor. Act, 1925 (c. 20), in res that nec, 

é Oe Baer GoOTTARD, : eh . 209 (3 a the latter A ae egy 

ART Il. SECT. 2, e : AMBP » OU. » O 88. limi application 
CT. 2, SUB-SECT. 1. 43°" ecor. MITH'S TR v. 


612 if. ——- —-- ——.]~ When a 


Vol. XXXVII.—Perpetuities. Cases 652a—726a. 


moiety must in the first place be applied for [1932] W. N. 188. Refd. Re Tong, Hilton v. 
her maintenance under Conveyancing Act, Bradbury, [1920] 2 Ch. 400. 

1881 (c. 41), 8. 43 (1), & the balance could be 795, Add. Annotation :—As to (1) Refd. Re Tong, 
validly accumulated under sect. 48 (2); Hilton v. Bradbury. [1930] 2 Ch. 400. 


(2) quite apart from sect. 165, the moment f 
the elder child attaincd a vested interest 726a. -]}—Where certain funds were settled 





as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income.—Re MAREN. 
WARD v. MARER, [1928] Ch. 88; 97 L. J. Ch. 
101; 188 L. T. 318. 


679. ape Annotalion :—As to (2) Consd. Je 


hartres, Farman v. Barrett, [1927] 1 Ch. 466. 


721. Add. Annotation :—Apld. Re Knapp, Spreckley 


v. A.-G., [1929] 1 Ch. 341. 


124. Add. Annotations :—As to (1) Consd. Re 


O’Hagan, O’Hagan v. Lloyds Bank, Ltd., 


upon trust to accumulate the surplus income 
until the death or remarriage of the settlor’s 
wife, it was held that the accumulations made 
after the death of the settlor were invalid, & 
there was a resulting of them to his estate. 
The right to receive the surplus income was 
in the nature of a terminable annuity, & until 
sold by the exors. the surplus income as it 
accrued ought to be applied as income of the 
estate of the settlor.— Re O’ HAGAN, O’TTAGAN 
v. LLOYDS BANK, Lrp., [1932] W. N. 188; 
174 L. T. Jo. 122; 74 1. Jo. 196. 


Cases 9—121a. 


78. 
94. 


94a. 


114, 


ENGLISH AND Empire Digest SuPPLEMENT. 


PERSONAL PROPERTY. 


Part !.—Definitions and Enumeration. 
9. Add. Annotation :—Refd. Re Mason (1928), 97 L. J. Ch. 821. 


Part I11.—Ownership. 


Add. Annotation :-—As to (1) Refd. Ellis v. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232. 
For ‘*—Mutual wills by husband & wife— 
Agreement not to revoke’’ read ‘‘ 
Mutual wills—By husband & wife—Agree- 
ment not to revoke.’’ 

.]|—Leasehold property was given 
to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 











each other for life, & for their nieces after 
the death of the survivor:—Held: the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy.—ite WILFoRD’s ESTATE, TAYLOR 
v. TAYLOR (1879), 11 Ch. D. 267; 48 L. J. Ch. 
243; 27 W. R. 455. 


Annotation :—Refd. In the Estate of Heys, Walker v. Gaskill, 
{1914] P. 192. 


Part 1V.—Alienation. 


Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


121a. Contract for exchange by infant— Void.]-— 


74 


il, 
The cts. cannot suffer a man to take 
for himself that which he cannot 
obtain by way of an action. : 
of recaption does not exist unless there ship 
is a right to the 
property, & a right to possession 


A contract for the exchange of chattels entered 
into by an infant is a contract for goods 


PART Ill. SECT. 3. 
—~—— Kxtent of right.}— 








ossession of the 


means, for thia purpose, one that ia AUB. 


specifically enforceable by 


judicial 


770 ; 2 Ww. Ww. R. 314,—CAN. 


PART III. SECT. 4, SUB-SECT. 1.—B. 
r i. Murder of one joint tenant 

The right the other—Whether right of survivor- 
operates.\—Re  BARROWCLIFY, 

ELDER’S TRUSTRE & EXECUTOR Co., 
oe KENNY, [1927] S. A. S. R. 147. 


supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1.— PEARCE v. BRAIN, [1929] 2 K. B. 310; 
98 L. J. K. B. 559; 141 L. T. 264; 45 
T. L. R. 501; 73 Sol. Jo. 402; 93 J. P. Jo. 
380, D. C. 


PART IV. SECT. 2, SUB-SECT. 1.— 
A. (a) ii. 

s. Dependent on nature of property.| 
—There is no such thing as “ actual ’ 
or “‘ symbolical ’’ delivery of possession 
irrespective of the nature of the 
property to be delivered. ‘Tho differ- 
ence is due to the nature of the property 
& not on account of the difference in 
the nature of possession.—HAM PRASAD 


proceedings. If, therefore, the claimant 
cannot by way of judicial procecdings 
obtain specific restitution of the 
property, he cannot recover it by 
recaption either. Even when the 
retention of another’s property is un- 
justifiable, the owner fs not entitled 
to seriously injure the wrongdoer in 
attempting to recover it.—PHILLIPS v. 
Morray (Sask.), (1929) 3 D. L. R. 


PART III. SECT. 4, SUB-SECT. 2. 

sd. How arising—Joint purchase of 
shares.}—Held: even if the shares 
were purchased out of money con- 
tributed in equal amounts, & though 
transferred into the joint names of 
the pune: the shares were held 
by them in equity as tenants in com- 
mon.—O’CONNELL v. HARRISON, [1927] 
J. R. 330.— IR. 


OJHA v. BAKSHI BINDESITWARI PRASAD 
aN (1932), I. L. RK. 11 Pat. 165.-- 


PART IV. SECT. 2, aka Y Pag 
0). 


sf. Exchange of cars—Action for 
breach of contract.|}--SWEENEY  v. 
STARRAT, [1931] 2 D. L. RR. 478; 2 
M. P. R. 544.—CAN. 


‘ite: 


Cases 886-—1095a. 


PLEADING. 
Part Vil—Amendment of Pleadings. 


886. Add. Citations :--101 L. J. K. B. 245; 146 


L. 'T. 336, C. A. 


——.}-—Held: any amendment of 
their pleadings to enable pltfs. to raise a 
case of mutual mistake implying good faith 
on the part of defts. could not without 
injustice to them be allowed after an action 
based exclusively on fraud had failed, & that 
accordingly the issue was not open to pltfs. 





in this House.—BELL v. LEVER Bros., Lrp., 
[1932] A. C. 161; 101 L. J. K. B. 120; 146 
L. T. 258; 48 T. L. R. 1383; 76 Sol. Jo. 50; 
37 Com. Cas. 98; Ll. L.3; revsg. sub nom. 
LEVER BRos., Lrp. v. BELL, [1931] 1 K. B. 
557, C. A. 

1095a. Amendment causing injustice.]—BELL v. 
LEVER Bros., Lrp., No. 1067a, ante. 


47* 


Cases 4—142. ENGLISH AND Empree Digest SuPPLEMENT, 


POLICE. 


Part I1.—Police Forces. 


Add. Citation :—1 B. R. A. 500. 75. Add. Annotation :-—Consd. Fisher v. Oldham 
Corpn., {19380} 2 K. B. 364. 


24, Add. Annotation :—Expld. & Distd. Fisher 76. Add. Annotation :—Distd. Fisher v. Oldham 
v. Oldham Corpn., [1930] 2 K. B. 364. Corpn., [1930] 2 K. B. 364. 


Part 1V.—Duties, Powers, and Privileges of Constables. 


82. Add. Annotations :—Consd. China Naviga- 
tion Co. v. A.-G. (1932), 48 T. L. BR. 375. 92. Add. Annotation :—Refd. Vanderpant v. 
Refd. Fisher v. Oldham Corpn., [1930] 2 Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
K. B. 364. 


Part V.—Legal Proceedings by and against Police. 


97. Add. Annotation :—Consd. Sheffield Corpn. Sect. 2.—PROCEEDINGS AGAINST POLICE 


v. Kitson, [1929] 2 K. B. 322. (Vol. XXXVII., p. 189). 
100. Add. Annotation :—Refd. R. v. Ely JJ., Ba p. Civil proceedings— Acceptance of bribes.|- 
Mann (1928), 45 T. L. KR. 92. See AGENCY, No. 1608b. 


Part VIl.—Superannuation and Other Allowances. 








136. Add Annotation:—Apld. Piper v. St. Mary- Effect of bankruptcy. ]—See BANKRUPTCY, No. 
lebone Licensing J.J., [1928] 2 K. B. 221 6296a. 

Compensation for loss of office.;—See PuB- 

142. After this case add :— Lic AUTHORITIES, No. 1048a. 
PART I. y vi | fees tartar areal pacer d PART VII. 
ak Power of Commissioner of Cb ALOT Tie Bs SSNS hele dare geeks ion— 
Police.}—POWwER v. R., [1929] N. Z. PACIFIC ity, Co. & CANADIAN NATIONAL Pr oe fant ae ae Gnclated 
L. R. 267.—N.Z. a ' a cent rk A an ees eee: che iawn: for oe duties, |— 
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POOR LAW. 


NoT® 1.—The Act now in force is the Poor Law Act, 1980 (c. 17). 


Vol. XXXVII. 


References to sections of the 1927 


Act should therefore be checked with the Comparative Table appended below. Omitted sections of the 
1927 Act were either repealed or replaced by the Local Government Act, 1929 (c. 17). 








1927. 1930. 1927. 1930. 1927. 1930. 1927, 1930. 1927. 1930. 1927. 1930. 

] 1 (1) 48 23 717 47 107 75 157 (4), 156 221 9 (1-3) 
2(1) 2 49 21 78 52 108 93, 94 (5) 222 9 (2) 
29 (1-3) 10 50 22 79 26 109 84 158 120 223 160 (1-6) 

29 (4) 12 51 28 80 83 110 85 162 111 224 155 
30 ll (1), 52 33 81 63 (1-3) {| 111 86 165 121 225 (1) 158 
(2) 53 34 82 63 (4), (5) | 112 87 170 128 226 (1), 144 
3] 13 54 27 84 54 13 88 171 124 (2) 
32 116 55 112 85 55 114 89 172 125 22,7 145 
34 15 56 24 86 58 115 90 174 126 228 146 
35 (1) 16 (1), 57 25 87 56 116 91,108 | 183 133 229 147 
17 (1) 58 82 88 57 117 92 184 127 230 148 
(2) 79 59 29 89 71 118 104 186 128 231 149 
(3) 17 (2) 60 30 90 72 119 105 187 129 232 151 
(4) 17 (2), 61 31 91 73 120 102 188 130 233 153 
79 62 32 92 74 121 95 189 131 234 154 
(5) 16 (2) 63 35 93 59 122 96 190 132 235 159 
36 (1) 80 64 36 94 61 123 98 192 134 236 157 
(2) 17 (3) 65 37 95 62 124 99 (1-7) | 209 135 241 140) 
37 81 66 38 96 63 125 =99 (8) 210 11 (3) 242 162 
38 67 67 39 97 64 126 100 211 1386 (J), | 244 163 
39 70 68 40 98 60 127 97 (2) 245 164, 
40 150 69 4] 99 65 128 103 212 (3) 1 (2) 165 (4) 
41 14 70 42 100 66 129 106 213 161 Sch. V. Sch. II. 
42 18 71 44 101 69 130 107 214 136 (8-5) | Sch. VI. Schs. 
43 19 72 43 102 68 131 101 215 137 T. & Il. 
44 20 73 45 103 75 132 109 216 138 
45 49 74 46 104 77 145 114 217 141 
46 50 75 152 105 78 147 113 218 139 
47 51 76 48 106 76 148 (1) 115 219 142 


Nore 2.—By Local Government Act, 1929 (c. 17), Sched. X., para. 1, references in any enactment 
to the terms mentioned in the first column, infra, must be constructed as references to the terms men- 
tioned in the second column. These adaptations, so far as affecting Poor Law Act, 1927 (c. 14), have 


since been embodied in Poor Law Act, 1930 (c. 17). 


Reference. 
Board of guardians 


Board of management or managers of a school district 


Chargeability for any poor law purpose to any parish, town- 
ship or place, or to a parish or union, or to a union or 
parish, or to the common fund of a union. 

Clerk to the guardians ‘ ; é 


Common fund of the union or fund of board of guardians for 
& single parish. 

District school or district poor law school . 

Guardian—as an individual . ‘ ‘ 


Guardians—as a corporate body ‘ : : 
Medical officer of board of guardians or of a union 


Officer of a board of guardians, or guardians, or officer of a 
union or other area for which a board are constituted. 

Parish—as the area for which a board of guardians are con- 
stituted. 

Parish—as the area in which a settlement is acquired or 
derived. 

Parochial relief ‘ 

Poor law union ; ‘ 

urer of poor law union 


Union or other area for which a board of guardians are con- 
stituted. 
Union or parochial relief : ; : : ; : 
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Adaptation. 
County Council or County Borough 
Council. 
County Council or County Borough 
Council. 
Chargeability to a County or County 
Borough. 


Clerk of County Council or town clerk of 
County Borough or such other officer 
as may be appointed or designated by 
the council. 

County fund or general rate fund of 
County Borough. 

Separate school. 

Member of County Council or County 
Borough. 

County Council or County Borough. 

Poor law medical officer of a County or 
County Borough. 

Officer concerned with the relief of the 


poor. 

County or County Borough, 

County or County Borough. 

Poor relief. 

County or County Borough. 

County treasurer or treasurer of County 
Borough. 

County or County Borough. 


Poor relief. 


Cases 24a—63a. 


ENGLISH AND Empire Diarest SUPPLEMENT. 


Part |.—Poor Law Authorities. 


Stor. 4.—OVERSEERS (Vol. XXXVII., p. 204). 
24a. Overseer becoming transferred officer—Re- 


moval—Powers of rating authority.|—By 
Local Government Act, 1894 (c. 78), s. 5 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council.— 
An assistant overseer so appointed by a 
parish council which was subsequentl 
transformed into an urban district council, 
became a ‘transferred officer’’ under the 
Rating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority :— 
Held: the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith—Brown v. DAGENHAM URBAN 
CounciL, [1929] 1 K. B. 737; 98 L. J. K. B. 
565; 140 L. T. 615; 93 J. P. 147; 45 
a L. R. 284; 73 Sol. Jo. 144; 27 L. G. BR. 
226. 

:—Distd. Field v. Poplar Corpn., {1929} 1 K. B. 


137 


750. 
B1. Add. Citations :—96 L. J. K. B. 741; 


L. T. 558; 25 L. G. R. 267. 


34a. Abolition —Local Government Act, 1929 (c.17), 


Ss. 1—Transfer of ‘‘ parish property ’’—What 
included. ]—Pitfs., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
by defts. of a poor law institution as the 
H. Institution, was ‘‘ parish property ”’ 
within Local Government Act, 1929 (c. 17), 
s. 115, & that it was “ property with respect 
to which special provision is made ”’ within 
sect. 113 of the 1929 Act, & would on Apr. 1, 
1930, by virtue of sect. 115 of the 1929 Act, 
be transferred to & vest in pitfs. & not in the 
London County Council. By sect. 1 of 1929 
Act, the functions of the City of London 
Guardians were transferred to the London 
County Council on Apr. 1, 1980, on which 
date the Guardians were abolished. Sect. 
113 of the 1929 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians. except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on. the appointed day, 
namely, Apr. 1, 19305 vested in a board of 
guardians was to be transferred to the appro- 
priate council, in this case the Common 
Council of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the Oity of London Guardians by the 
H. Institution, &, by a further order, directed 
that the net proceeds of the sale should be 
invested in 5 per cent. War Loan Stock, & 
that the Guardians should stand possessed 


38a. 


of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union the interest accruing therefrom :— 
Held: (1) the property in the capital fund 
in question & the interest thereon was not 
‘“‘ parish property ”’ within 1929 Act, s. 115; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (3) the 
property in the fund was transferred to & 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council; & (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 


Corpn. in computing the amount of the 
contributions due from the City Corpn. to 
the County fund.—LoNnbDoN (CITY) CORPN. 


v. LONDON County Councit, [1931] 1 K. B. 
25; 99 L. J. K. B. 577; 148 L. T. 372; 94 
J.P. 219; 46 T. L. R. 53838; 74 Sol. Jo. 421; 
28 L. G. R. 451, C. A. 


Loans to strikers’ families-—Resolution can- 
celling repayment—Void.|—Defts., a board 
of guardians, upon the outbreak of the coal] 
dispute of 1926 resolved to give outdoor 
relief to the wives & families of miners & 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the head of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relicf to miners’ families during the con- 
tinuance of the dispute to the amount of 
£195,057. Repayment commenced in Jan. 
1927, the terms being modified from time to 
time. On July 11, 1929, the total balance 
due on the loans was £145,924, & it was then 
being repaid by about 5,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, & others 
having been entirely released from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans owing in 
respect of relief received by miners’ wives & 
families should be excused & cancelled. In 
an action by pltf. at the relation of the corpn. 
of a borough situate & owning rateable 
property within defts.’ area :—Held: (1) the 
resolution to cancel the loans was ultra vires 
& void & must not be acted upon; (2) even 
if there was any general discretionary power 
in defts. to release the debtors, it was not 
properly or reasonably exercised, as they 
had considered solely the interest of the 
debtors, without any inquiry into the abilit 
of all or any of them to continue paying o 
their loans, there being no evidence of any 
gencral inability to repay, or request for the 
cancellation of the debts.—A.-G. v. TYNRE- 
MOUTH UNION, [1930] 1 Ch. 616; 99 L. J. Ch. 
307; 1431. T. 70; 94J.P.191; 46T. L. BR. 
272; 74 Sol. Jo. 169; 28 L. G. R. 179. 


68a. Guardians acting in loco parentis—Right to 
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grant of administration.J/—By Poor Law Act, 
1927 (c. 14), a board of guardians may act 
in certain circumstances as in loco parentis 
in respect of an orphan child, & in that 


87. 


capacity is entitled to take out letters of 
administration of the estate of the child's 
deceased parent for the benefit of the child.— 
Re PETERS (1929), 142 L. T. 828; 467. L. R. 
119; 74 Sol. Jo. 18. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 787. 


100a. ‘* Regularly employed ’’—-Employment as 


188. Add. Annotations - - 


deputy. }—-Pitf. was in the service of defts.’ 

predecessors in their capacity of poor law 
guardians for fifteen years before his retire- 
ment, but during five of those years he was 
only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service :—Held : 

in computing the amount of his super- 
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120. Add. Annotation: .—Refd. R. v. 


Cases 68a—225b. 


annuation allowance under Poor Law Officers’ 
Superannuation Act, 1896 (c. 50), pltf., 
though only a temporary substitute for the 
regular gate porter, was entitled to reckon 
his actual five years’ deputy service as 
regular employment in the capacity of a 
oor law officer or servant.—LHAMMOND v. 
ONDON County CovunciL, [1931] 1 Ch. 
540; 100 L. J. Ch. 125; 144 L. T. 720; 
J. P. 97; 29 L. G. R. 350; sub nom. Ham- 
MOND v. WESTMINSTER QUARDIANS, 47 
T. L. R. 249. 


105. Add. Annotation :—Refd. R. v. Grain, Ex p. 


Wandsworth Grdns., [1927] 1 K. B. B40. 
London 


County Council, Ez p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


Part I1—Poor Law Areas. 


157. Add. Annotation :—Consd. Stoke Newington 164. Add. Annotation :—Refd. R. v. Minister of 


Borough Council v. 


Richards (1929), 45 
T. L. R. 650. 


Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Part I1l.—Workhouses. 


174. Add. Annotation :—Refd. London (City) Corpn. v. London County Council (1930), 99 
L. J. K. B. 577. 


Part 1V.—Relief of the Poor. 


-As to (1) Refd. Reeve v. 
Walker, [1932] 1 K. B. 464. <As to (3) 
Consd. Rt. v. Grain, l’y p. Wandsworth Grdns., 
[1927] 2 K. B. 205. 


206. Add. Annotation :—Refd. Re Carroll, [1931] 


1 K. B. 317. 


225a. Within what time proceedings must be taken. | 


Tr 
MINES PA sae aN ue L. R. 646; 59 
N. 8. R. 9 


C 
of a f aoe of child in order to give juris- 


¢ er oo . 716; 51 Can, Crim. Cas. 

113. GAN: should 
sb. Deserted child-——Order for main- 

tenance — Jurisdiction.}—Under an 


order of the police m 
county of F. made in Jan. 1927, under 
Children Protection Act, 8. O., 
1914, & amendments, two Infante were 
delivered into the custody of ae eye 19, 1927, 
society & became its wards. he 





—Applts., a board of guardians, in 1926 
gave relicf, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), s. 58. 
In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 
against his employers to recover the amount 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 


PART IV. SECT. 


. —— ——.}-_BurTs 


. SYDNEY 








apricious finding 


hiss KELLY fn OH), [1929] in 1922; & on 


strate for the 
farisdition :—Held 


order directed that the corpn. of the 
united counties of L. & 
a weokly sum to the socioty for the 
maintenance of the infants. 
x rete eRe ni the we = 
2 of whic e infants were residents, 
ging PVs SECT: 2) 508 SEUr: >: was a separate municipality, so con- 
stituted by Act of Ontario le 
May 19, 1927, the 


G. should pay the 


magistrate amended his 

directing that the maintenance money 
e paid by the town corpn. 
instead of the counties corpn. he 
town corpn. repudiated its liability 
& this action was brought to enforce » (8). 

the magistrate had sd. Parents’ Maintenance Act, 1923 
isdiction ye make the first order. but 
te not having, on or before 
been des 
** Judge » within Children’s Protection 


\] 


Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
& they dismissed the summons :—Held: 
the matter of complaint did not arise until 
the application for repayment was made.— 
ASHBY-DE-LA-ZOUCH GUARDIANS v. SUMMERS, 
[1928] 2 K. B. 397; 97 L. J. K. B. 397; 
1389 L. T. 46; 92 J. Pp. 72 ; 44 T. L. R. 406; 
72 Sol. Jo. 241; 26 L. G. TR. 245; 28 Cox, 
0. C. 494, D. O 


225b. In what court proceedings must be taken.}— 


A ct. of summary jurisdiction is not a 
‘‘ county ct. or other ct. for the recovery of 
small debts’? within Poor Law Act, 1927 
(c. 14), s. 46 (1), & under that sub-sect. relief 
granted by way of loan by the guardians to a 
oor person cannot be recovered therein.— 
vans v. MorGaANn, [1928] 2 K. B. 627; 97 
J. K. B. 708; 139 L. T. 612 ; 92 J. PP. 
We 44T.U. R. B44 ; 26 1. G. R. 386, D. C. 


Act, 1927, had no jurisdiction to make 
amending order.— FRONTENAC 
CHILDREN’S AID Soc, wv. Son 
11929) 3 D. L. R. 1043; 63 0. L 
560.—CAN. 


so. Extent o 


It was 


liabilit a4 munict- 

pality—Child ere Act, , 1924.) 

——~DIRECTOR OF CHILD od aes v. 

RURAL aa a ITY OF CARTIER, 

pf oe 2 W.w . ee 2 D. LL. R. 845.— 
A * 


slature 
order by 


PART IV. aan 3, SUB-SECT. 2.— 


—What amounts to endence. }—If & 
father bas a sufficient income of his 
own to provide him with food, clothing, 


ated a 
& other necessaries, his age, disease, or 


EnaLisH AND Empire Digest SUPPLEMENT. 


Part V.—Settlement. 


Cases 327—1607a. 

827. Add. Citations :—[1927] 2 K. B. 611; 96 
L. J. K. B. 798; 187 L. T. 524. 

885. Add. Citations :—96 L. J. K. B. 511; 187 


L. T. 98; 91J.P.41; 25 L.G. BR. 21, H. L. 

Add. Annotation :—Consd. Glamorgan County 

Council v. Birmingham Corpn. (1932), 48, 

T. L. R. 664. 

Add. Annotation :—Refd. Norwich Union v. 

Henstead Union, [1927] 2 K. B. 511. 

436. Add. Annotation :—As to (2) Consd. Norwich 
Union v. Henstead Union, {1927] 2 K. B. 611. 


Nurse—-Sent to training establishment.] 
—On July 20, 1920, A. signed an agrce- 
ment at C. in the parish of F., by which she 
was to undergo a year’s free training in 
bursing under the C. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to C. 
on July 9, 1921. She remained at -©. under 
her contract till July 2, 1924, on which day 


351. 


415. 


482a. 





she was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
Junatic :—Held: since she had not resided 
physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921.—Farnuam 
UNION v. CAMBRIDGE Unton, [ [1929] 1 K. B. 
307; 98 L. J. K. B. 177; 140 L. T. 877; 93 
J.P. 21 ; 45 T. L. R. 78, D.C. 

Add. Annotation :—Apld. Farnham Union v. 
Cambridge Union, [1929] 1 K. B. 307. 

508. Add. Annotation :—Refd. Morris v. Britannic 
Assurance Co., [1931] 2 K. B. 125. 

Citations :—-For ‘‘ (1733), Cun. 76; 2 Sess. 
Cas. K. B. 245,’’ read ‘“‘ (1734), Cun. 76; 
1 Sess. Cas. K. B. 251.” 


498, 


720. 


Part VIl.—Removal. 


1146. Add. Annotation :—Consd. Glamorgan 
County Council v. Birmingham Corpn. (1932), 
48 T. L. R. 664. 


1148. Add. Annotation :—-Consd. Glamorgan 
County Council v. Birmingham Corpn. (1932), 
48 T. L. R. 664. 


1148a. Poor Law Act, 19380 (c. 17).+—Poor 
Law Act, 1930 (c. 17 ), has destroyed the 
common law rule that a husband & wife 
should not be separated by the removal of 





the wife to her husband’s place of settlement, 
& irremovability can now only be acquired 
under the Act. 

The common law rule itself was based upon 
the consortium of husband & wife; & where 
no consortium in fact existed, as when the 
husband was serving a term of imprisonment, 
it would not have applied.—GLAMORGAN 
County CoUNCIL v. BIRMINGHAM CORPN. 
(1932), 96 J. P. 409; 48 T. L. R. 664; 30 
I. G. R. 426, D. C. 


Part VII.—Vagrancy. 


1607a. Making false statement to obtain relief— 
Poor Law Act, 1930 (c. 17), s. 150—Meaning 
of *‘ relief °’—Work coupled with payment. }— 
Applt. was convicted, under Poor Law Act, 
1930 (c. 17), s. 150, of making a false state- 
ment to a relieving officer for the purpose of 
obtaining relief for himself & his wife. The 


false statement in question was made to 
induce the relieving officer to give to applt. a 
card entitling him to work on the roads 
maintainable by the local authority & to be 
paid for his work a sum of 23s. No benefit 
other than the employment to be provided & 
the payment to be made was sought or 


other infirmities will not enable him 
to claim any money from hie children 
ag their ‘ ra pera within Parents’ 
Maintenance Act, 1923.—-STr. MARIE 

v. STE. MARIE (Sask.), {1929}4 D.L. R. 
1076 1 W. W. R. 890.—CAN., 

sb. " Settlement by judgment.J--BOTs- 
FORD OVERSEERS v. WELLINGTON 
aaa: {1932} 1 D. l. IR. 400.--- 


PART V. SECT. 8, SUB-SECT. 3.—A. 


339 1. —— —--— Derivative settle- 
ment.}] — OLD KILPATRICK PARISH 
CouUNCt KILMARNOCK PARISH 


v. 
COUNCIL [1929] 8. C. (Ct. of Sess.) 
651.—SCOT. 


PART V. SECT. 4, SUB-SECT. 2.— 
B. (a). 


433 i. Whether relegated to birth 
setilement where mother’s settlement 
derivative—- Settlement derived from sub- 
rile marriage.|~— NoTHEs Pansy 

OUNCIL Pt ELGIn PARISH CoUNCIL, 
1928) 8. C. (Ct. of Sess.) 918.—-SCOT. 


PART V. SECT. 5, SUB-SECT. 2.—B. 
se. Before settlement acquircd-— 
Liability of former district.}—Where a 
person resident {n one municipal 
district who has not previously received 
relief as an indigent moves into another 
district, & such relfef is furnished to 
him by the latter district before he bas 
become a “ resident ” therein within 
Municipal District Act, 1926, s. 150 
(3) (c), & continued after the date 
when heb becomes a ‘‘ resident,”’ it is 
only for the relief furnished bofore said 
date that the relieving district can 
obtain reiinburrement from the district 
of which he was prevroualy a resident. 
ge od UNICIPAL DISTRICT 
IRON CREEK MUNICIPAL DISTRICT, 
tioa9) 2D.L. R.15;3; 1W. W. R. 531; 
4 Alta. L. i. 141. GAN: 


PART V. SECT. 5, SUB-SECT. 38.—A. 
493 1. Capacity of child to acquire 
indenendent settlement.}—Where, while 
a child is living with its own parents 
as a@ member of the family under a 
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foster agreement made with them by 
the Comr. of Child Protection, they 
change their residence another 
municipality, & the child continues 
to so live with them therein for six 
months, it then, if one yout of age or 
older, ‘‘ belongs *’ to sai mune 
within Child Welfare Act, 1927, 

8. 28 (2).—Re HlLAsiNOVicH ae 
BAILEY), Foam LAKE Town v. RURAL 

ret aE ae OF INBINGER, [1928] 4 
on mane R. 127 ; [1928] 2 W. W. R. 448.— 


PART VII. SECT. ae dentine 1. 


p i. nt.J—R. v. 
BENGON. (11 (1928 3 3 en i B05 ; 50 


ae Cas. 426. ~OAN 


—— Imped passenger 
W. tea be a peting 2 mere hold: 
ing of a meet. in t 6 atreet does not 
pecceeer cup ly the impeding or 


incommodin ng. o oF  pageiaton thar & eee of 
Nn. ae 


actual im 
a convictio . wv. meee {1 BOLL 1 


iL. 
6: a i '$31.—OAN. 


8u. to eu 
pee git le of. a De te disturbance of 


thereunder for be 
person or vagrant. 
sections of said section seem, however 
to require that the conduct complained 
of be something more than a single act, 
& at least a manner of behaviour of 
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received by applt.:—Held: the provision 
of work & wages constituted relief within 
sect. 150 & applt. was rightly convicted.— 
REEVE v. WALKER, [1932] 1 K. B. 454; 101 
L. J. K. B. 324; 146 L. T. 187; 96 J.P.3; 
48 T. L. R. 102 ; 30 L. G. R. 17; 29 Cox, 
O. C. 410, D. O. 


Cases 1607a-—1672b. 


1616. Add. Annoiations :—Refd. R. v. Grain, Ez n. 


Wandsworth Grdns., [1927] 2 K. B. 
Reeve v. Walker, [1932] 1 K. B. 454. 


205 3 


1628. Add. Annotation :—Expld. & Distd. Pro- 


thero v. Watson (1931), 47 T. L. R. 627. 


1629. Add. Annotation :—Expld. & Distd. Pro- 


thero v. Watson (1931), 47 T. L. R. 627. 


Part VII].--Old Age Pensions. 


1672a. Statutory conditions—Widow’s pension— 


Husband’s ‘‘ entry into insurance.’’|—The 
expression ‘“‘entry into insurance” in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1925 (c. 70), s. 5, means “‘ last 
entry into insurance.”—WADSWORTH  v. 
MINISTER OF HEALTH (1927), 188 L. T. 519; 
44T. L. R. 159, D. C. 


- 640; 52 Can. OC. C. 263; 64 
40 Man. L. R 





Whether single disturbance 
pport conviction.}—The 


@ disorderly Victoria. or 


he other sub- 


1672b. 


rere qurenon. —R. v. OISEBERG Sire 
3W W. R. 5075 11932)1 D. L. R. 348 


5. 


PART VII. SECT. 2, SUB-SECT. 1. 


the kind, & at a place, referred to in so. Application of Marriage 
sub-sect. (f) of sect. $38 of Criminal 1915. }—Marriage Act, 1915, s. 97 (1); 
Code is cient to justify a conviction refers to a person who, 


resident 
deserts his wife or children. 
accused had left Victorla & had been 
for some months resident in New 
Zealand, he deserted his wife, & 
children, who had remained in Victoria, 
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in Victoria, 


Contributions—Payments made after 
appointed day— Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 
s. 8.|—TAYLOR v. MINISTER OF HEALTH, 
[1928] W. N. 244, D. C. 


& left them without adequate means 
of support ’ :——/Zeld : no offence under 
the scct. was disclosed.— R. v. FRANKE, 
lg L. RK. 285; Argus L. It. 230. 


Act, PART VII. SECT. 4. 


agrancy —Allegution of—Crim- 
-~R. v. ROSENFELD, 


sa. Pagr 


bone in inal Code, 8. 238.)- 


[1928] 3 WW. W. R. 67; 50 Can. Crim. 

After the Cus, 303.---CAN. 
sb. -——— ——.}—Re FR. v. 
KNOWLES | (Ont.), (1929), 52 Can. Criin. 

Cas. 377.—-CAN. 


Case 1. 


Part I!.——Constitution. 


POST OFFICE. 


ENGLISH AND Empire Digest SUPPLEMENT. 


1. Add. Annotation :—Refd. Mackenzie-Kennedy v. Air Council, [1927] 2 K. B. 517. 


PART I. 


sd. Right of qublic tu use postal ser- | 


vice.J--All members of the public in 
Canada have the right to make use of 
the public postal service provided the 
Post Office Act is complied with, & 
an illegal denial by the Postmaster- 
Gene of that right would be action- 
able.—-LITRmRARY AEC ATIONS, LTpD. 
ve See (1932) 3 . W. R. 123.— 


PART II. SECT. 1. 


ai. —~.}—-The power of the Post- 
master-General] a er sect. 7 of Post 
Office Act, R. S. C., 1927, & reg. 219 
made in pursuance thereof, to deter- 
mine what is & what is not “ mailable 


matter ’’ & to prohibit the use of the 
nails for what he has declared not to 
be ‘ mailable matter,’’ is absolute & 
not open to review by a ct.-—LITERARY 
RECREATIONS, LTD. v. SAUVE, [1932] 
3 W. W. R. 123.—--CAN. 


PART VII. 


sa. Grant of licence to sell stamns by 
automatic machine—Whether revocabie.] 
—The Postmaster-General grantod to 
resp. @ general licence to sell postage 
stamps, etec., by means of sutomatic 
machines, ‘such licence to be for a 
period of ten years... & if this 
contract has been pro aie fulfilled 
then for a further period of ten years 
without further agreement & upon the 


14 


termination of the said periods above 
the licence shall be renewed for further 
periods of ten years each successively 
unless & until ’’ either party terminated 
by notice. The Postmaster-General 
terminated the agreement at the end 
of 10 years :—Veld: the Hcence was 
revocable at the Postmaster-Gencral’s 
discretion. He had no authority to 
grant it so as to bind his successor or 
the country at a future time. The 
question was one of statutory adminis- 
tration of the public service; the 
Minister could depute the performance 
of his duties only so far as autborised 
by Parliament..—R. v. DOMINION OF 
CANADA Post 08 -SrANr VENDING Co., 
Lrp., [1930] S. C. R. 600; 4 D. L. R. 
241,—CAN. 


28. 


Vol. XXXVIT. Cases 9—256e. 


POWERS. 


Part |.—Definition and Classification. 
9. Add. Annotation :—Refd. Re Mills, Mills v. Lawrence, [1980] 1 Ch. 654. 


Part I|.—Creation of Powers. 
17. Add. Annotation :—As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Ch. 127. 


Part Ill.-—-Construction of Powers. 


Add. Annotation :—Refd. 


Re Mathieson, 
[1927] 1 Ch. 283. 


SETTLEMENT, Hz p. DUNN (1852), 5 De G. & 
Sm. 681; 17 Jur. 50; 64 EB. BR. 1297. 


133a. Power to appoint part of share—Whether 145. Add. Annotation :—As to (1) Refd. Re Gooch, 


208. 


256. 


including accrued shares.]|—-Re HUTCHINSON’S 


Gooch v, Gooch, [1929] 1 Ch. 740. 


Part 1V.—--Exercise of Powers. 


187a. ——— Appointment on “ protective trusts.’’] 


—-Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., & directed his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M. :—AHeld: as 
the appointment upon ‘ protective trusts,” 
as defined by Trustee Act, 1925 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses: (8) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
reccive the income, & subject thereto for the 
granddaughter M. absolutely.—-He BOULTON’S 
SETTLEMENT Trust, STEWART v. BOULTON, 
le Ch. 703; 97 L. J. Ch. 243; 189 L. T. 
288. 


Add. Annotations :—-Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
([1927] A. OC. 641; H. & H., [1928] P. 206. 


Add. Annotations :—Folld. Re Phillips, Law- 
rence v. Huxtable, [1981] 1 Ch. 347. Distd. 
Re Watts, Coffey v. Watts, [1931] 2 Ch. 302. 
Apld. Re Joicey, Thompson v. Duncan (1932), 
173 L. T. Jo. 458. 


256a. ——— ——.]— Under a settlement a fund was 


256c. —--- Consent 


given to such persons, after the death of A., 
as he should. with the consent of the trustees, 
appoint by deed :—-Held: the power was a 
general power, & the power having been 
exercised, the fund was equitable assets for 
the payment of A.’s debts, notwithstanding 
that the consent of the trustees to the 
exercise of the power was necessary.—Re 
PHiLiips, LAWRENCE v. HuUxTABLE, [1981] 
1 Ch. 347; 100 L. J. Ch. 65; 144 L. T. 178. 


Annotations :-—-Distd. Ie Watts, Coffey v. Watts, [1931] 
2 Ch. 302. Apld. Ie Joicvoy, Thompson v. Duncan (1932), 
173 L. T. Jo. 453. 


~]}—Re Joicky, THOMPSON 
DUNCAN (1932), 76 Sol. Jo. 459. 


of settlor’s mother.]—- A 
marriage settlement, dated in 1904, contained 
a clause empowering the settlor, the wife, 
at any time during the life of her mother by 
deed to revoke, with the consent of her 
mother, the trusts declared by the settle- 
ment, & to appoint & declare, with the 
consent of her mother, any new or other 
trusts powers & provisions concerning the 
premises to which such revocation should 
extend. By a deed, dated in 1913, the 
settlor, with the consent of her mother, 
exercised the power of revocation & new 
appointment in such a manner that after 
her death in 1928 the question arose whether 
certain trusts declared by the deed of 1913 
were valid, their validity depending upon 
the decision by the ct. of the question 
whether the power of revocation & new 
appointment was a general power or a special 
ower :—Held: it would not be right to 
old that, upon the terms of the powers 
contained in the marriage settlement, the 


PART III. SECT. 8. | 
ad. Power to donce to pase corpus as well as income.}-—SHAW v. SHaw (1927), 59 N. 8. R. 349.—CAN, 


15 


Cases 256c—521a. 


269a. 


299a. 


ENGLISH AND EMPIRE 


settlor was in substance the owher of the 
property, & consequently free to deal with it in 
any way she pleased, & the power was a special 
power.—e Watts, CoFrry v. WATTS, [1931] 
2 Ch. 302; 100 L. J. Ch. 358; 145 L. T. 620. 


Exercise by joint will.}—Testator 
devised & bequeathed the residue of his real 
& personal estate to his wife for life & after 
her death to his son & daughter for their sole 
& separate use during the term of their 
natural lives & after their decease to such 
persons & to such ends & purposes as the son 
& daughter should by will appoint & in default 
of appointment to his right heirs for ever. 
The brother & sister executed a joint will. 
The brother died in Nov. 1917, having by his 
separate will confirmed the joint will, & the 
joint will, the separate will, & a codicil thereto 
were admitted to probate as being his last 
testamentary disposition. The mother died 
on Aug. 8, 1931. The question then arose 
whether the appointment by the joint will 
was a good exercise of the power of appoint- 
ment by the brother & sister:—Held: a 
joint appointment by will could be made by 
two persons; if the sister did not revoke the 
joint will, then upon her death & the joint 
will being admitted to probate as part of her 
testamentary dispositions it would be an 
effective exercise of the power of appointment, 
& would comply with the requirements in 
the will of the father.—Re DUDDELL, RouUND- 
WAY v. ROUNDWAY, [1932] 1 Ch. 585; 101 
L. J. Ch. 248; 146 L. T. 565. 


-~J—ELLis v. ATKINSON (1792), 3 Bro. 
C. ©. 665; 2 Dick. 759; 29 E. R. 701, L. C. 


Annotations :—Refd. Socket v. Wray (1793), 4 Bro. C. C. 


483 ; 


Guise v. Small (1794), 1 Anst. 277; Whistler v. 


Newman (1798), 4 Ves. 129: Sperling v. Rochfort (1803), 


8 


v. 
(1816), 1 Madd. 2 


Ves. 164; Parkes v. White (1805), 11 Ves. 


209; Richards 
Chambers (1805), 10 Francis v. Wigzell 


Ves. 580; 
58. 


351a. Limitation to more restricted class in default 


352. 
360. 


360a. 


of appointment.|—Testator gave his widow 
E. full & complete control in the disposal of 
the principal moneys of his estate, at such 
times & in such proportions as she might see 
fit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share & 
share alike. 5. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, & a further portion to trustees in trust 
for the child :—Held: all these appvintments 
were valid executions of the power.— 
JOB v. JOB (1853), 2 W. R. 25. 


Add. Annotation :—-Consd. Re Turner, Hudson 
v. Turner, [1932] 1 Ch. 31. 
Add. Annotation :—Refd. Re Turner, Hudson 
v. Turner, [1932] 1 Ch. 31. 


-.}+—Testator empowered his wife to 
appoint his estate, subject to her own life 
interest therein, to his two children, a son & 
a daughter, in such proportions as she should 
think fit, & directed that in default of appoint- 
ment it should be divided equally between 
them. The son predeceased him, leaving one 
child. Testator’s widow by her will ap- 
pointed the estate to the daughter. Upon a 
summons to determine whether the power 
was valid at the date of testator’s death, & 
whether the appointment was valid in regard 
to one-half of the estate :—Held: (1) by 





Digest SUPPLEMENT. 


862. 
429. 


452. 
458. 
484. 
486. 
487. 


505a. 


§21a. 
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reason of the death of the son before testator 
the widow had power to appoint only one- 
half of the estate; (2) the appointment, 
though excessive, was not wholly void, but 
was valid up to one-half of the estate.—RHe 
TURNER, Hupson v. ToRNER, [1932] 1 Ch. 
31; 101 L. J. Ch. 49; 146 L. T. 209. 


Add. Annotation :-—-Consd. Re Turner, Hudson 
v. Turner, {1982} 1 Ch. 31. 


Add. Annotations:—As to (3) Refd. Re 
Phillips, Lawrence v. Huxtable, [1931] 1 Ch. 
847. Generally, Refd. Re Park, Public 
Trustee v. Armstrong, [1932] 1 Ch. 580. 
Add. Annotation :—Consd. Re Vander Byl, 
Fladgate v. Gore (1930), 74 Sol. Jo. 770. 
Add. Annotation :—Refd. Re Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 


Add. Annotation :—Refd. Re Phillips, 
rence v. Huxtable, [1931] 1 Ch. 347. 


Add. Annotation :—Refd. Re Phillips, 
rence v. Huxtable, [1931] 1 Ch. 347. 


Add. Annotation :—Refd. Re Phillips, 
rence v. Huxtable, [1931] 1 Ch. 347. 


-+—Under the will of a 
testator who died in 1890, A. had a general 
testamentary power of appointment over a 
share of his residuary trust estate. There 
was a provision that in default of appoint- 
ment the unappointed share should be held 
in trust for the persons who at the death of 
A. would be entitled under Statutes of 
Distribution. A. by her will appointed her 
sister I. her executrix & directed that all her 
debts & funeral expenses should be paid, & 
after giving certain pecuniary legacies she 
gave ‘all the remainder of my property to 
my sister, I., to be disposed of as she thinks 
fit at her death.’’ <A. died a spinster in Feb. 
1929, but, as the husband of I. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exercised the general power 
of appointment given her by the will of 
testator :—Held: testatrix had shown an 
intention of taking the property subject to 
the power of appointment out of the instru- 
ment creating the power by treating it as 
forming one mass with her own property. It 
passed, therefore, as if she had died intestate 
in respect of it & went to the persons entitled 
according to the Administration of [states 
Act, 1925 (c. 23).—Re VanpDER ByYL, FLAD- 
GATE v. GORE, [1931] 1 Ch. 216; 100 L. J. Ch. 
108; 144 L. T. 401; 74 Sol. Jo. 770. 


Subsequent confirmation by codicil.]— 
(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
property to her husband, but at the date of 
the will no such power had been created. 
Subsequently, a power was created whereby 
she was given a power to appoint a life interest 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such power :—Held: there was a valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other will 


Law- 
Law- 
Law- 














or codicil nor executed any other instrument 
whereby she exercised such other power :— 
Held: there bad been no valid appointment 
of such life interest in such other trust funds 
in favour of her husband.—Re Bower, 
Bower v. MERCER, [1930] 2 Ch. 82; 99 L. J. 
Ch. 17; 141 L. T. 639; 1438 L. T. 674. 


52i1b. ——— No subsequent exercise of power.}— 
Re BowER, BOWE: v. MERCER, No. 52 1a, ante. 


637a. ——.]—-GUINAND v. Naisu (1845), 6 L. T. 
O.S. 18; 9 Jur. 703. 


652. Add. Annotation :—Refd. Re Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 


671a. Appointment to husband by will-—Husband 
predeceasing testatrix—No intention to benefit 
husband’s estate.|—A wife, who was of 
illegitimate birth, having under the trusts of 
her marriage settlement, made in 1892, a 
general testamentary power of appointment 
in default of issue, by her will in express 
exercise of that power & ‘‘ to the intent that 
this my will shall take effect, whether I 
survive or predecease my husband,” 
appointed the residue of the settled funds, 
after payment thereout of her debts & some 
legacies, to her husband for his own use & 


728. 


726. 


748. 


768. 


783. 


Vol. XXXVIT.— Powers. 


Cases 521a—910a. 


benefit absolutely. Her will contained no 
other disposition than the appointment. 
Her husband having predeceased her & she 
having died on Mar. 11, 1932, childless :— 
Held; even assuming testatrix knew that, if 
she died childless & her husband predeceased 
her, the settlement funds would in conse- 
quence of her illegitimacy pass to the Crown, 
the prefatory words were ineffectual to 
appoint the residue of those funds to the 
exors. of the husband, so as to make it part 
of his estate, & the appointment failed by 
lapse.—fe LaApD, HENDERSON v. PORTER, 
eer Ch. 219; 101 L. J. Ch. 392; 147 


Add. Annotation :—Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

Add. Annotation :—Consd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

Add. Annotation :~-Consd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 

Add. Annotation :— Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


Add. Annotation :—Refd. Re Bower Williams, 
Ez p. Trustee, [1927] 1 Ch. 441. 


Part V.—-Appointment Not in accordance with Terms 
of Power. 


830a. ——— Appointment to trustees of child’s 
marriage settlement — Share settled.|] — A 
daughter being entitled under the marriage 
settlement of her father’ & mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that all such 
share & interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the marriage settlement of the father 
& mother :—Held;: this was substantially 
an appointment to the daughter, & valid.— 
LIMBERT v. GROTE (1832), 1 My. & K. 1; 
39 E. R. 581; sub nom. LAMBARD v. GROTE, 
2L. J. Ch. 10. 


Part V1.——Excessive, Defective, and Fraudulent Appointments. 


872a. Appointment on ‘“ protective 
trusts.°*]— Ite BOULTON’S SETTLEMENT TRUST, 
STEWART v. BOULTON, No. 187a, ante. 

887. Add. Annotation :—Consd. Re Payne, Taylor 


v. Payne, [1927] 2 Ch. 1. 
PART IV. eng 10, SUB-SECT. 2.— 


683 ii. ———.]——-In execution of the 


891. 


910a. 


further sum of £20,000 :—JTeld: in 
(a). the events which had happened, the 
principle that, where a person disposing 
of a sum among different persons acts 


Add. Citation :—suhseyucent proceedings, 2 
Bro. C, C. 344, L. Cy 


-}—Re TURNER, Hupson v. TURNER, 
No. 360a, ante. 





—Appointment to child—With power to 
appoint to child’s children— Void. }—-Re 
McLEAN, PERPETUAL Exors. & 
TRUSTEES ASSOCN,. OF AUSTRALIA, 


powers reserved by a marriage settle- 
ment, a revocable appointment was 
made by deed whereby the appointors, 
husband & wife, directed the trustees 
to hold the net purchase-money already 
received & to be received in respect of 
a certain contract of sale upon trust, 
on the death of the survivor of the 
arpoene as to three soveral sums of 
£15,000 for each of three of their 
daughters, & as to £12,500 for their 
fourth daugbter, & as to the ‘“ re- 
mainder ”* one molety to each of their 
two sons. Thecontract of sale referred 
to was for a sum of £100,000, of which 
820,000 had already been paid. The 
contract of sale was subsequently 
reacinded on the purchaser paying 4 


on the assumption that he is dealing 
with a fund of specific amount, & gives 
art of the fund to one or more persons 
the residue to another, if the fund 
falls short, all the gifts abate pro- 
portionately, would not apply, & the 
sons would get nothing under the gift 
of the “ remaindor.”—A’BECKETT v. 
Yrusrees, Execurors & AGEeNncy Co. 
(1908), 5 Cc. L. Rh. 512.—AUS. 


PART V. SECT. 38. 
sa. Appointment to issue of child-— 
Where not among objects of power.|— 
MOUBRAY’S TRUSTEES v. MOUBRAY, 
{1929) S. O. (Ct. of Sess.) 254.—-SOOT. 


ab. Power to appoint among children 
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LTD. v. LAWRANCE, [1929] Argus L. RB. 
216.—AUS. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 


li, ~——.]}—Where the exercise of a 
power, in so far as it purported to 
reduce the right of fee conferred on the 
objects of the power to a life rent, was 
ultra vires & invalid :—Held ;: as it was 
impossible to separate the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to be disregarded.—Mao- 
KENZIE’S RUSTEES v. MACKENZIE, 
{1927] S. C. 424.—SCOT. 


Cases 971-—-12338a. 


971. Add. Annotation :—As to (1) Refd. Re Mills, 
Mills v. Lawrence, [1930] 1 Ch. 440. 

986. Add. Annotation :—Consd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 


Part VII1.—Extinguishment 


1093. Add. Annotation :—Consd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


1101a. ——— Power appendant or appurtenant. }— 
A testator by his will directed the income of 
his net residuary estate to be accumulated 
for a period of twenty-one years from his 
death, & subject to certain trusts in favour 
of an infant grandson, & his issue which 
failed owing to the death of the grandson 
unmarried, declared that the trust fund & all 
statutory accumulations of income were to 
be held upon such trusts for the benefit of all 
or any one of the children & remoter issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 
death dutics & other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
appointment in trust for such brother 
absolutely :-—Held : the power was a power 
appendant or appurtenant & not a power 
coupled with a trust or a duty in the nature 
of a trust, & accordingly that it could be 
validly released by the donee.—Re MILL, 
Mitts v. LAWRENCE, [1930] 1 Ch. 654; 99 
L. J. Ch. 396; 143 L. T. 409; 46 T. L. R. 
328; 74 Sol. Jo. 437, C. A. 


ENGLIisH AND Empire Dicest SUPPLEMENT. 


1051. Add. Annotation :—As to (1) Refd. Re 
rie Lanyon v. Lanyon, [1927] 2 Ch. 


and Suspension of Powers. 


1102. Add. Annotation :—-Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 664. 


1108. Add. Annotation :—Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Oh. 440. 


1104. Add. Annotation :—Distd. Re Mills, Mills v. 
Lawrence, [1930] ] Ch. 654. 


1105a. Mutual wills—Wife expressly refraining 
from exercising power.]—Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property, 
& there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions :—Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will.—Gray v. PERPETUAL 
TRUSTEE Co., [1928] A. ©. 391; 97 L. J. 
P. C. 85; 139 L. T. 469; 44 T. L. R. 654, 
P.O, 

1111. Add. Annotation :—Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


1115. Add. Annotation :-- Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 


Part IX.—Powers in the Nature of Trusts. 


1135. Add. Citation :—on appeal, sub nom. WALTER 
v. MAUNDE (1815), 19 Ves. 424, L. C. 
Add. Annotations :—Refd. He Sinclair’s Settle- 
ment, Crump v. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v. Foster (1846), 2 Ph. 161. 


1151a. Validity—-Power to donee to appoint to 
any one ‘‘ other than herself.’’}—A power to 
a donee to appoint the income of a fund to 
any person, “ other than herself,’’ or persons 
or charitable institution or institutions, is 
valid. 

Testator gave his residuary estate to his 
trustee in trust to pay the income thereof to 
any person, ‘‘ other than herself,’’ or persons 
or charitable institution or institutions, & in 
such shares & proportions as his sister, J., 
should from time to time during her lifetime 


direct in writing, & from & after her decease 
in trust as to both capital & income for the 
Imperial Merchant Service Guild for the 
benefit of their stress fund absolutely :— 
Held: the trust was a valid & effectual! trust, 
& the power conferred thereby on J. was 
a valid power, exercisable by her.—-Re PARK, 
PuBLIC TRUSTEE v. ARMSTRONG, [1932] 1 Ch. 
580; 101 L. J. Ch. 295; 147 L. T. 118. 


1213. Add. Annotation :—Refd. Re Blackwell, 
Blackwell v. Blackwell, [1929] A.C 318. 
1233a. J—DaAvVIE v. Hooper (1711), 6 
Bro. Parl. Cas. 51; 2 HK. R. 926; sub nom. 
Davy v. Hooper, 2 Vern. 665; 1 Eq. Cas. 

Abr. 886, pl. 6, H. L. 


Annotations :—RBefd. Bellasis v. Uthwatt (1737), Weat temp. 
Hard. 273; Cholmondeley v. Meyrick (1758), 1 Eden, 77. 
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Cases 443a-—2788, 


PRACTICE. 
Part Xl.—Service of Writ of Summons. 


443a. 


T. L. R. 69. 


49 459. | Citations :-—[1932] 1 K. B. 617; 101 


_ J. K. B. 65; 146 L. T. 240, O. A.; affd. 
49 T. L. R. 94, H. L. 


Part XIX.—Parties. 


13038a. ---— ——— Bankruptcy proceedings—-Security for costs.|—AHe Depror (1982), 74 L. Jo. 201, ©. A. 


Part XX,—Third-Party Procedure. 


1478. Add. Citations :- -[1932] 2 Ch. 122; 101 L. J. Ch. 321; 147 L. T. 185, C. A. 
affd., 49 T. L. R. 94, HW. L. 


Part XXVI1].—Discontinuance of Action or Withdrawal of Part. 


1738a. Notice to deliver affidavit of 
documents.]—-A formal notice to deliver an 
affidavit of documents given by a pltf.’s solrs., 
after receipt of defence, is not ‘‘ any other 
proceeding in the action’”’ within Ord. 26, 
r. 1, & a subsequent notice of discontinuance 


by pltf. is valid. It follows that special 
terms (e.g. as to prohibiting pltf. from bring- 
ing another action) cannot be imposed upon 
pltf.—Munpy v. BUTTERLEY Co., L‘1D., 
[1932] 2 Ch. 227. 


Part XXXVI.—District Registries. 


1924a. Contents of order.j|—In proceedings 
in a District Registry, where an order for any 
account or inquiry is made, a direction is to 
be inserted in the order either that the pro- 
ceedings are to be transferred to London or 





that the account or inquiry is to proceed in 
the District Registry. It is the duty of the 
party obtaining the order to ask for this 
direction.—Pracrick Norn, [19382] W. N. 
252; 174 L. T. Jo. 403. 


Part XXXVII.—Trial. 


2016. Add. Citations :—[{1932] P. 98; 101 L. J. P. 
are L. T. 40; 48 T. L. R. 469; 76 Sol. 
o. 433. 


I’. Power to Submit Question to Court or State Facts 
Specially (p. 569). 


R. 8. C., Ord. XXXVI., r.52. In Rule 52 the phrases “ before 
the conclusion of any trial before him or’’ and “ re-trial or’’ 
shall be omitted, and after the words “ reference made to him ”’ 
there shall be inserted the words “* under Section 88 of the Act.’’ 
(Amended by R. S.C. (No. 4), 1932.) 


G. Power as to Questions or Issues of Fact (p. 570). 


R. S. C., Ord. XXXVI., r. 524. In Rule 52a the expression 
to 51°’ shall be substituted for the expression “to 52 ’’, and 
the Rule shall stand as Rule 51a. (Amended by R. S. C. (No, 4), 
1932 


I. Adoption or Variation of Report (p. 570). 


R. S. C., Ord. XXXVI, rr. 54, 55. In Rules 54 and 55 the 
phrase “section 88 of the Act”? shall be substituted for the 
hrase ‘“‘ section 13 of the Arbitration Act, 1889.’’ (Amended 
4 R. S.C. (No, 4), 1982.) 


Part XLIII—Entry of Judgment. 


2589. Add. Citations :—-[1982] 2 K. B. 87; 147 
L. T. 399; 48 T. L. R. 292; 76 Sol. Jo. 249. 

2552. For ‘‘ No. 2439, ante,” read “ No. 25389, 
ante.”’ 


2561. For ‘No. 2439, ante,”’ read “No. 2539, 
ante.” 

2568. For ‘“‘ No. 2439, ante,” read ‘“‘ No. 2539, 
ante.”’ 


Part LV.—Transfers and Consolidation. 


2788. Add the following para. & citations :— 

A lady, who was a widow, agreed with pltf. 
that he should act as companion to her son, 
@ young man of full age, & exercise general 
supervision over him & over his expenditure 
in consideration of a certain salary, a certain 
allowance which was not to be unduly 
exceeded, & payment of plitf.’s travelling & 
other, not being merely personal, expenses. 
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The agreement was subject to une month’s 
notice of termination. VPitf. brought two 
actions, one against the Jady for wrongful 
dismissal & other breaches of the contract, & 
the other against the young man for in- 
demnity against liabilities incurred & for 
repayment of : disbursements made by plftf. 
on his behalf :--Held: in view of the change 
in procedure effected by Ord. 16, rr. 1 & 4, an 


Cases 2788—3485a. 


order might properly be made under Ord. 49, 
r. 8, consolidating the two actions.— BAILEY 
v. CURZON OF KEDLESTON (MARCHIONESS), 


ENGLISH AND Emprre Digest SuPPLEMENT. 


Baiiry v. Duaaan, [1932] 2 K. B. 892; 101 
a 627; 147 L. T. 269; 48 T. L. R. 
283, C. A. 


Part LX|.—Patents. 


Sect. 2.—INTERPRETATION. 
(p. 682.) 


R. S. C., Ord. LITA, r. 1. In Rule 1, the words “ by the 
Patents and Designs Act, 1919°* shall be omitted. (Amended 
by R. S.C. (No. 4), 1932.) 


SUB-sEcT. 3.—WuHat Must BE STATED IN ADVER- 
TISEMENTS-—COPY TO SOLICITOR TO BOARD OF 
TRADE (p. 683). 


R.S. C., Ord. LITA., r. 8. In Rule 3, the word “ Iiustrated ’' 
nel He ous from paragraph (c). (Amended by R. S. C. 
0. 4), ; 


B. Title, Service, etc, (p. 686). 


R. §. C., Ord. LIWIA., r. 4. In Rule 4, for the expression “ and 
1919 °° in paragraph (a) there shall be substituted the expression 
“to 1932°'* and the word * Illustrated’ in paragraph (d) 
shall be omitted. (Amended by R. S.C. (No, 4), 1932.) 

D. Public Advertisement of Application. 


See B, supra. 


SuB-SECT. 1.—APPEALS BY PETITION, CONTENTS 
OF PETITION, ETC. (p. 688). 


R. 8. C., Ord. LITIA,. r. 5. In Rule 5, paragraph (a), there 
shall be inserted after the number ‘ 20,”” the number “ 21,”’ and 
after the number “ 27,"° the expression ‘*87 and’’; and the 
expression “49 and 658° shall be omitted. (Amended by 
R. S.C. (No. 4), 1932.) 


Sup-sect. 3.—SeErRvicze oF Notice orf MorTion, 
ETC., ON COMPTROLLER, ADVERTISEMENT OF 
PROPOSED AMENDMENT, ETC. (p. 692). 


R. 8. C., Ord. LIHIJA., r. 21. In Rule 21, the word “ Tilus- 
trated ’’ shall be omitted from paragraphs (c) and (f). (Amended 
by BR. S.C. (No. 4), 1982.) 


SUB-SECT. 6.—ORDER ALLOWING AMENDMENT —~ 
LODGMENT OF OOPY WITH ‘COMPTROLLER, 
ADVERTISEMENT OF ORDER, ETC. (p. 693). 


Sce Sub-sect. 3, supra. 


Part LXXIII.—-Appeals and Proceedings under Particular 
Acts. 


SEctT. 6.—HOUSING ACT, 1930. 
(Added by f. S. C. (No. 2), 1932.) 


SUB-SECT. ].—INTERPRETATION. 


R. 8. C., Ord. LVB., r. 77. In this Part of this Order ‘ the 
Act ’’ means the Housing Act, 1940. 


SUB-SECT. 2.—INSTITUTION OF PROCEEDINGS. 


R. S. C., Ord. LVB., r.71. An application under section eleven 
of the Act shall be made by an originating notice of motion to a 
judge Ai the High Court selected for the purpose by the Lord 

shancellor. 


SUB-SECT. 3.—EVIDENCE UPON HEARING OF 
APPLICATION. 


R. 8. C., Ord. LVB., r. 72. The evidence upon the hearing of 
the application shall be by affidavit except in so far as the court 
at the hearing may direct oral evidence to be given. 


SUB-SECT. 4.—CONTENTS OF NOTICE OF MOTION. 


R. 8S. C., Ord. LVB., r. 78. The notice of motion shall state the 
grounds for the application, and the date mentioned In the 


notice for the hearing of the application shall be not less than 
fourteen days after the service of the notice. 


SUB-SECT. 5.—SERVICE OF NOTICE OF MOTION. 


R.S. C., Ord. LVB.,r.74, The notice of motion shall be served 
before the expiration of six weeks after the publication of the 
notice of confirmation of the order to which the application 
relates on the local authority by whom the order was made and 
on the Ministcr of Health. and shall be entered at the Crown 
Office within the same period. 


SUB-SECT. 6.—-APPLICATION OF ORDINARY RULES 
AND PrRaAcTICE IN KING’s BENCH DIVISION. 
R. 8S. C., Ord. LVB., r. 75. The ordinary practice and rules of 

the King’s Bench Division shall apply so far as they are applic- 


able, and are not inconsistent with the provisions of the Act, or 
of the Rules contained in this part of this Order. 


a 


SUB-SECT. 7.—SUPERSESSION OF RULES IN 
Hovusina ACT. 


R.S. C., Ord. LVB., r. 76. The Rules contained in this Part of 
this Order supersede the Kules set forth in Part 1. of the Fourth 
Schedule to the Act. 





Part LXXVII.—Appeals to Court of Appeal, Rehearing, etc. 


3485a. Dismissal of petition for divorce—Applica- 
tion for new trial—-Power to grant decree 
nisi.}—On an appeal from an order of the 
Divorce Ct. dismissing a petition for divorce, 
the Ct. of Appeal has power under Ord. 
LVIII., rv. 4, & Ord. XXXIX., if it has before 
it all the necessary materials, & comes to the 
conclusion that the verdict of the jury finding 
there has been no misconduct was wrong, 
itself to grant a decree nisi instead of sending 


Part LXXIX.—Appeals from 


Sect. 1.—-RIGHT OF APPEAL FROM FINDING, 
DECISION, ORDER, Etc. 
(p. 825.) 


R. 8. C., Ord. LIXA., r. 1. In Bule 1 the word “a” shall be 
substituted for the words “an official or’. (Amended by 
R. S. C. (No. 4), 1932.) 


the case back fur a new trial.—CROKER v. 
CROKER, (1932] P. 173; 101 L. J. P. 69; 147 
L. T. 464; 48 T. L. BR. 597; 76 Sol. Jo. 527, 
C. A. 


(a) Old Jurisdiction (p. 814). 


R. S. C., Ord. LVIII., r. 194. At the end of the Rule 19a of 
Order LVIII the phrase“, or from an official referee under the 
Administration of Justice Act, 1032 ’’ shall be inserted. (Added 
by It. S. C. (No. 4), 1932.) 


Official or Special Referees. 


Srcr. 5.—APPLICATION OF R.S.C., ORDER XL., 
rr. 6, 6a, AND R. S.C, ORDER XXXVL, r. 52. 


(p. 827.) 


R. 8 C., Ord. LIXA., r. 5. Rule 6 is hereby annulled. 
(R. S.C. (No, 4), 1982.) : 
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Vol. SXXVII.—Practice. Case 4181a. 


Part LXXXV.—Time. 


SUB-SECT. 
List. 


R. 8. C., Ord. LXIV., r. 44. (1) In causes intended to be tried 
in the New Procedure List under Order KX XVIIIA summonses 
may be issued and pleadings may be amended, delivered, or filed 
in the Long Vacation on and after the Ist day of October in any 
year, but pleadings, In such causes, shall not be amended, 


1A.—CAUSES FoR NEW PROCEDURE ! 4 


elivered, or filed during any othor part of such Vacation, unless 
by direction of one of the Judges nominated under Order 
AXXVIIIa, Rule 2 (4). 
(2) Any summons issued under this Rule may be heard b 
che of - ene ig 80 nominated, ad nthe ete of open af ene 
udges shail, necossary, be hear y the Vacation Judge. 
(Added by H. S.C. (No. 2), 1932.) 


As to New Procedure, see Part XCIV. 


Part LXXXVI.—Costs. 


4181a. ~.}+—Action against husband & wife 
for goods supplied to wife, & held not to be 
necessaries. Judgment against wife for 
amount claimed, with costs, & for husband, 
with costs, the husband’s remedy to be 
against the wife.—KNIGHT v. GoRDON (1931), 
76 Sol. Jo. 68. 


Sect. 19.—SOLICITORS. 
SUB-SECT. 2.—FEEs., 
B. Higher Scale. 


(p. 900.) 


R. §. O., Ord. LXV.. r. 10. Rule 10 of Order LXV. shall be 

cealpna ee and stand as paragraph (1) of Rule 10 of that Order, 

The following paragraphs shall be substituted for Rules 10a 

and 108 of Order LXV. (which are hereby revoked) and shall 
Hoots as paragraphs (2), (3), (4), and (6) of Rule 10 of that 
rder :—~- 

**(2) The total in any bill of costs of the fees prescribed by 
this Order (as distinct from payments) shall in respect 
of business done in any canse or matter {n the Supreme 
Court after the 31st day of December, 1917, be 
increased as follows, that is to say, 

(a) if done before the 1st day of September, 1019, 
by 20 per centum; 

(0) if done after the 8lst day of August, 1919, and 
before the 12th day of October, 1032, by 
33, per centum ; 

(c) if done after the 11th day of October, 1932, by 
25 per centum ; 

- and any such increase shall be aJlowed upon any 
taxation of costs in respect of any such business as 
well between hares and party as between solicitor 
and client, and in taxations under or pursuant to the 
Solicitors Act, 1843. 


(3) In respect of any bill of costs which was delivercd to the 
client sought to be charged therewith or to the person 
chargeable therewith or any bill of costs which was 
taxed and certified or allowed before the 28th day of 
May, 1918, paragraph (2) of this Rule shall not apply ; 
and in respect of any bill so delivered or taxed an 
certified or allowed after the 3ist day of August, 
1919, but before the Ist day of May, 1920, all business 
included therein shall for the purpose of paragraph (2) 
of this Rule be deemed to have been done before tho 
lst day of September, 1919. 


(4) Paragraph (2) of this Rule shal] not— 
(a) apply to the remuneration prescribed by or 
under the Solicitors Remuneration Act, 1881, 


or 

(b) affect the question whether a bill of costs when 
taxed Is or is not less by one-sixth part than 
the bill delivered, sent or left, or 

(c) affect the power to direct pey went of a sum in 
licu of costs under Order LXV., Rule 23, or 
the power to allow a fixed sum for costs under 
Order LXV., Rule 27 (38), or a gross sum 
under Order LXV., Rule 27 (384). 


(5) Paragraphs (2), (3) and (4) of this Rule shall apply to all 
references to arbitration and to all proceedings on 
the Crown side and to all proceedings assigned to the 
Crown Office Department and to all business done 
after 31st day of August, 1919, in all criminal pro- 
ceedings in the Supreme Court and, so far as applicable 
thereto, to all divorce and matrimonial causes in the 
Supreme Court.’’ (Added by R. S. C. (No. 2), 1932.) 


SuB-SECT. 3.—ADDITIONAL REMUNERATION. 
(p. 9O1.) 
R.S. C., Ord. LXV., r. 108. See new rule 10, ante. 


Part XCIV.—New Procedure. 


SuB-SEcT. 3.—REPLyY. 


(p. 985.) 


R. 8. C., Ord. XXXVITIA., r. 6. The following Rule shall be 
substituted for Rule 6 which Rule is hereby revoked :— 
**6. Where the defendant has set up a counterclaim the 
plaintiff shall, within seven days of the delivery thereof, 
deliver a reply.”’’ (Replaced by R. S. C. (No. 2), 1982.) 


Secr. 5.—SUMMONS FOR DIRECTIONS. 
(p. 985.) 


Sus-sEcr. 1.—SuMMONS. 


R. §. C., Ord. XXXVITIA., r. 7. In paragraph (1) of Rule 7 the 
word *' four ’’ shall be substituted for the word ‘“‘seven’’; and 
the words “‘ or of the reply (if any) ’’ shall be omitted. 

In Rule 7 the following paragraph shall be added as para- 
graph (3) :— 

**(3) If, within twenty-elght days from the date when 
appearance has been entered no summons for directions has 
been Issued it shal] be the duty of the plaintiff's solicitor to 
inform the Court of the reason why the provisions of this 
Order are not being complied with.”’ (Amended by R. S.C. 
(No. 2), 1982.) 


SuB-SECT. 2.—POWERS OF JUDGE AT HEARING. 
(p. 985.) 


R. S. C., Ord. XXXVIMA,,r. 8. In paragraph (5) of Rule 8 
after the words “‘ leave of the Judge ”’ there shall be inserted the 
wore “or of the Court of Appeal.” (Added by R. S. C. (No. 2), 
1982. 


Srcr. 8.—INTERLOCUTORY PROCEEDINGS 
BEFORE MASTER. 
(p. 987.) 


. 8. C., Ord. XXXVIIIA.,r. 13. In paragraph (3) of Rule 13 
aie the words ** unless the Judge ’’ there shall ve inserted the 
yore ‘or the Court of Appeal.”’ (Added by R. S. C. (No. 2), 
1982. 


Sect. 9.—LIVERPOOL AND MANCHESTER 
DISTRICT REGISTRIES. 


(p. 987.) 


XXXVIINA., ry. 14 In Rule 14 after the words 
e’? there shall be inserted the words “, or the 
(Added by R. S. C. (No, 2), 1982.) 


R. 8. C., Ord. 
“unless the Ju 
Court of Appeal.”’ 
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Cases 18—115a. 


18. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


PRESS AND PRINTING. 


Part Il._-Printers and Publishers. 


After this case add :— 
Printers of bank-notes — Standard of care 
required.]—See BANKERS, No. 456a. 


16. Add. 


Annotation :—Consd. Bradstreets 
re Ltd. v. Mitchell (1982), 48 T. L. R. 


Part IIll._—Editors, Authors, and Journalists. 


ee Co. (1928), 97 L. J. K. B 


44. Add. Annotation :—Refd. Messager v. British 


Broadcasting Co., [1927] 2 K. B. 643. 


Part 1V.—-Newspapers. 


86. Add. Annotation :—Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

40. Add. Annotation :—Refd. Messager v. British 

79. Add. Annotation:—As to (2) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

83. Add. Annotation :—Refd. Cope v. Evans 


90. Add. Annotation :—Refd. 


114. Add. 


(1875), 30 L. T. 292. 


Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 365. 


102a. Plumber & Decorator, 


Gas & Sanitary 
Engineering Journal—Plumbing & Decorating, 
Sanitary, Water, & Gas Engineering Chronicle.] 
—Held : there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal.— 
DALE, REYNOLDS & Co. v. GENERAL NEWS- 
PAPER Co. (1884), 1 T. L. BR. 177, D. C. 


Part V.—Publications Other than Newspapers. 


Annotation :—Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 


115a. Title of publication—Infringement of right 


of property—What amounts to.]—This action 
was brought to restrain defts., Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
for sale two books which they had recently 
put on the market entitled: ‘ How to 
appeal against your rates within the Metro- 
polis ’’ & ‘‘ How to appeal against your rates 
without the Metropolis”? as being books 
offered for sale under titles likely to be con- 
fused with two books published by pltf. 
entitled: ‘‘ How to appeal against your 
rates in the Metropolis,” & ‘‘ How to appeal 
against your rates outside the Metropolis.”’ 
Pltf.’s books were first published in the 


year 1887 & went through several editions. 
The books had been extensively advertised 
& the last editions of the books were pub- 
lished in Nov. 1929. Defts.’ books were 
first published in Jan. 10380. Notwithstand- 
ing the fact that it was proved defts.’ books 
had on one occasion been confused with 
pltf.’s books it was held not to be established 
by the evidence that defts. had been passing 
off their books as the books of pltf. :—Held : 
the words ‘‘ low to Appeal against your 
Rates ’’ which were fairly descriptive of the 
contents of defts.’ book as well as of pltf.’s, 
had not acquired a secondary or spccial 
meaning as meaning pltf.’s books only. The 
action was dismissed with costs.—-MATHIESON 
v. PITMAN (Str Isaac) & Sons, Lrp. (1930), 
47 R. P. C. 541. 


PART II. SECT. 1. 
sa. Liatility— In general.J]— HAR 
Swarup « MUHAMMAD SrraJs (1928), 
I. L. R. 50 All. 806.-—IND 
sb. Pight of action for work done—- 
Preparation of layout & cover— No order 
Jor printing otren.J—MorTIMER Co., 
Lrp. t, FRONTENAC BREWERIES, LTD., 
{1930} 1 D. L. R. 188.~-CAN, 


PART Ill. SECT. 3. 
sce. Duty to become acquainted with his 
duties &: liabilities.}\—-K. KE. v. Mauna 
aad (1927), I. L. R. 6 Ran. 39. 


PART IV. SECT. 1. 


sd. What are.|—The “ Social & In- 
dustrial Review,” a publication printed 
& published by the Dept. of Labour 
appearing once a month & containing 
some items of news of a special cha- 
racter, but principally articles upon 
industrial & ecunomic subjects :-- 
Held: not to be a newspaper within 
sect. 7 (2) of Act 27 of 1925.—Rh. vr. 
LEWIN, [1930] App. D. 844.—S. AF. 

sf. Local newspaner—-What  7is.j}— 
** Local newspaper "’ in sect. 55 (2) of 
Railways Act means a newspaper 
which is issued from the locality & not 
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one which, issued from elsewhere, may 
be read in the locality. —SECRETARY OF 
STATE FOR INDIA IN COUNCIL v. HARNA- 
RAIN BENGALCHAND (1931), I. L. R. 58 
All.~—IND. 


PART V. 


sl. What amounts to printing—- In 
Press Act.j\—-The operation of multi- 
plying Ud by means of a cyclostyle 
machine is a printing operation within 
Press & Registration of Books Act, 
1867.—-RAMESFIWAR PRASAD VERMA 
v. KInG-HMpEeROR (1932), I. L. R. 10 
Pat. 492.—-IND. 


Vol. XXXVIL.-—-Press and Printing. Cases 119—140. 


Part Vi.—Advertisements. 


119. Add. Annotation :—Consd. R. v. London County Council, Ex p. Entertainments Protection 


Assocn., Ltd., [1931] 2 K. B. 215. 


Part IX.—Stationery Office. 


140. After this case add :— 


e, also, COPYRIGHT, Vol. XIII., pp. 198, 199, Nos. 833-343.”’ 


PART VI. SECT. 4. 


sf. Action for refusal to insert.}— 
Pitf. published the programmes for 
all the motor cycle race meetings 
conducted by W. A. Speedways, Ltd. 
Pitf.’s canvasser interviewed deft., & 


obtained from him a written order to 
insert a ful) page advertisement in each 
issue of the programme at the rate of 
£2 perissuc. After the advertisement 
had appeared several times, deft. 
refused to go on with the arrange- 
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ment :—Held: on the facts there was 
a valid contract for the insertion of 
the advertisement in the whole issue of 
programmes for the season.— CUNEEN 
v. VAN Heurck & THomas, LYrp. (1930), 
W. A. L. R. 13.—AUS., 





Cases ENGLISH AND Empree Dicest SupPLeMEnt. 
PRISONS. 
Part I1.—Prison Officers. 
8a. —— Detention after receipt of remission marks.]|—Morriss v. WINTER, No. 84b, post. 


Part I1l.—Prisoners. 


34a. Receipt of remission marks.]—-MorRiss 


WINTER, No. 34b, post. 


Sup-sect. 2.—ON EARNING REMISSION (Vol. 


XXXVIL., p. 661). 


384b. No legal right to discharge.)—M. was con- 


PART III. SECT. 1, SUB-SECT. 1. 


sa. 
Under Police & P 
Act—Release by habeas corpus.J}— 
Police & Prisons Regulation Act, 


victed in Dec. 1925, of certain misde- 
meanours & sentenced to two _ years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 


Irregular removal of prisoner— 
risons egulation 


R. 8. B. C. 1924, c. 91, s. 33, cannot 
be invoked to support the A.-G.’s 
removal] from one gaol to another of 
a prisoner who has been committed for habeas Sd ge v. TARCHUER, [1928] 
an offence under the Criminal Code. 3 W. W. R. 

Where a prisoner convicted under the 


July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement :—Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison; that deft. was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft. 
which caused the damage; lastly, the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct.—Morriss v. WINTER, 
[1930] 1 K. B. 243; 99 L. J. K. B. 101; 142 
L. T. 67; 45 T. L. R. 643; 28 Cox, C. C. 
687. 


Code was so removed under said section 
after serving part of his sentence an 
order for his release was made under 


577; 50 Can. Crim. Cas. 
423.—CAN. 


Vol. XXXVI. Cases 28a—1080. 


PRIZE LAW AND JURISDICTION. 
Part I.—Rights in Prize. 


29a. Power unaffected by Civil List Acts.]——The List Acts.—THE OpDEssa, THE WOOISTON, 
pve of bounty which the Crown was accus- [1916] 1 A. 0. 145; 85 L. J. P. C0. 49; 114 
med to exercise by way of redress of hard- L. T.10; 82 T. L. R. 1033; 60 Sol. Jo. 292; 

ship to subjects or neutrals from decrees of 13 Asp. M. L. O, 215, P. ©. 


the Prize Ct. exists unimpaired by the Civil Annotation :—Consd. The Zamora, [1916] 2 A. C. 77. 


Part Ill.—Enemy Character. 


176. Add. Annotation :—Refd. Sassoon v. Inter- Property Administrator, [1931] 1 K. B. 
national Banking Corpn., [1927] A. C. 711. 672. 
192. Add. Annotation :—Retd. Allgemeine 220. After this case add :— 


: : : Abandonment to neutral underwriter by 
sicherungs-Gesellschaft Helvetia v. German enemy—After seizure in prize—Detention 


Property Administrator, [1931] 1 K. B. 672. under Order in Council — Application of 


220. Add. Annotation :—Distd. Allgemeine Ver- Trading with the Enemy Amendment Act, 
sicherungs-Gesclischaft Helvetia v. German 1914 (c. 12), s. 6.]-—See ALIENS, No, 389a. 


Part IV.—Capture. 


327. Add. Annotation :—As to (1) Refd. Allge- German Property Administrator, [1931] 1 
meine Versicherungs-Gesellschaft Llelvetia v. K. B. 672. 


Part V.--Rights, Duties and Liabilities of Captors. 


497. Add. Annotation :-—Refd. Croft v. Dunphy (1932), 48 T. L. R. 652. 


Part VI!.—Contraband. 


780. Add. Annotation :—Refd. Foster v. Driscoll, 866. Add. Annotation :—Generally, Refd. Sassoon 
Lindsay v. Attfield, Lindsay v. Driscoll, v. International Banking Corpn., [1927] A. C. 
[1929] 1 K. B. 470. 711. 


Part 1X.—vurisdiction of Prize Courts. 


1071. Add. Annotation :— Generally, Consd. Allge- 1080. Add. Annotation :—Refd. Allgemeine 
meine Versicherungs-Gesellschaft Helvetia sicherungs-Gesellschaft Helvetia v. German 
: oe Property Administrator, [1931] Property Administrator, [1931] 1 K. B. 672. 
. B. 672. 


PART VI. SECT. 4, SUB-SECT. 6. 


PART V. SECT. 4, SUB-SECT. 3.—A. 
‘ f. Reved., Stewart, 38, n. PART VII. SECT. 6, SUB-SECT, 4. 


§71 i. Liabdil wrongful ture. 
tam Zonace (isos oteraee ban PART VI. SECT. 7 r. Reved., Stewart, 122, n. 
CAN, n. Revad., Stewart, 38, n. 


25 


Oases 1121—1302a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part X.—Claims. 


1121. Add. Annotation :—Refd. Allgemeine Ver- 1177a. ———.]—THE ANNA CHRISTIANA (1778), Hay 
sicherungs-Geselischaft Helvetia v. German & Marr. 161; 165 E. R. 37. 
Property Administrator, [1981] 1 K. B. 672. 

1181. Add. Annotation :—Consd. Allgemeine Ver- Boone R eae eee (1803), 5 
sicherungs-Gesellschaft Helvetia v. German 0 ob. 75, n. ; 
Property Administrator, [1931] 1 K. B. 672. Annotation :—Apld. The Roland (1915), 84 L. J. P. 127. 





Part XI.---Procedure. 


1302a. Ship formerly enemy property- THE Hockine, THE GENESEE (1917), 8 
Transfer of ownership.|—THE KANKAKEE, Lloyd, Pr. Cas. 74, P. O. 


11. 


13. 


14. 


16. 


47 a 


84a. 


sa. 

t a statute whic 
office provides that the remuneration 
of the officer as fixed by order in 
council shall be paid out of the oon- 
solidated revenue fund does not imply 
a condition that thcre must be a special 
vote of supply by the Legislature for 
such remuneration in order to render 
the officer entitled to payment thereof ; 
& the fact that the Legislature does 
make such special votes from year to 


year 


prestige is legall 


that tho officer was to be appointed by 
order in council & should 


Vol. XXXVIII. Cases 11—S4a. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part |.—Acts of State. 


Add. Annotation :—-Consd. Musmann 


Engelke, [1928] 1 K. B. 90. 


Add. Annotation :—Refd. Lazard Bros. & Co. 
v. Banque Industrielle de Moscou, Lazard 
Bros. & Co. v. Midland Bank, Ltd. (1931), 
101 L. J. K. B. 65. 


Add. Annotation :—Apld. Engelke v. Mus- 
mann, [1928] A. O. 433. 


After the cross-reference following this case 

add ‘‘ Status of person claiming diplomatic 

att a ar CONSTITUTIONAL Law, No. 
a.’ 


Add. Annotations: —¥Folld. Civilian War 
Claimants Assocn., Lid. v. R., [1932] A. C. 
14. Consd. Hungarian Property Adminis- 
trator v. Finegold (1931), 100 L. J. K. B. 383. 
Refd. Me Mason (1928), 97 L. J. Ch. 321. 


-}+—By Treaty of Versailles (Art. 232), 
Germany undertook to make compensation 
for all damage done to the civilian population 
of the Allied & Associated Powers & to their 
property during the period of the belligerency 
of each as an Allied or Associated Power 
against Germany by the aggression of 
Germany & her allies, & moneys were 
received by the Crown under this Article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
during the War, claimed on their behalf 
payment of compensation out of the moneys 
paid or payable as reparations under the 
above Article. The case made by the 
petition was that the claimants had sent 
particulars of their claims, first, to Foreign 
Claims Office &, afterwards, to Reparation 
Claims Department in accordance with the 
instructions of His Majesty’s Govt., that 
these claims had been duly verified by the 
Govt., & were included in the agreed total 
of claims for reparations which Germany 
was required to pay under the treaty, & that 
the Crown in inviting the claimants to submit 
their claims had constituted itself an agent 


vw. 





57. 


66. 


66a. 


or a trustee for claimants in respect of any 
money received by it from Germany on 
account of reparations, & that any such 
money was money had & received by the 
Crown to the use of claimants :—Held: on 
demurrer by the Crown, the petition afforded 
no ground for the contention that the money 
received under the treaty was received by 
the Crown as an agent or a trustee for 
claimants, or as money had & received to 
their use, & was bad as disclosing no ground 
of claim cognizable by the ct.—CIVILIAN WAR 
CLAIMANTS ASSOCN., LTD. v. R., [1932] A. C. 
14; 1011. J. K. B. 105; 146 L. T. 169; 48 
T. L. R. 83; 78 Sol. Jo. 818, H. L. 


Add. Annotation :—Refd. Croft v. Dunphy 
(1932), 48 T. L. R. 652. 


To the cross-references following this case 
add ‘* Decrees of Russian Soviet Government 
—Effect of.}—See No. 13, ante ; COMPANIES, 
Nos. 8628, 8524, 8527a; CONSTITUTIONAL 
Law, No. 887a; INsuRANCE, 712a.”’ 


.J—The English cts. will not inquire into 
the validity of acts done by arecognised foreign 
Govt. against its own subjects in respect of 
property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to plitf. against her will. 
The act of those revolutionaries was sub- 
sequently adupted by the Soviet. Republic, 
which was recognised in 1924 by the British 
Government as the de jure Govt. of Russia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Kepublic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion :— 
Held: the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 
recognised by the Govt. of this country.— 
PALEY OLGA PRINCESS v. WEISZ, [1929] 1 
K. B. 718; 98 L. J. K. B. 465; 141 L. T. 
207; 45 T. L. R. 365: 73 Sol. Jo. 288, 0. A. 





Part Ill_—Exercise of Statutory Powers, Duties, ete. 


Acqulescence in wrongful exercise—What 
amounts to.|—-Pltf. does not acquiesce in the 


PART II. 


separ le (1) The fact 
creates a public 


tenure of office 


does not. cstabUsh that such 
necessary. 
hero such a statute provided 


old office 


during good behaviour but be re- 
movable by the Licutenant-Governor 
in Council for cause & an order in 
council had appointed, & fixed the 
remuneration of, an officer, who gave 
no cause for removal, & an amendment 
to the statute transferred his duties 
& repealed the provision as to his 
& removal for cause, Crown provided no statutory pro- 

but did not abolish the oflice :—eld: 
even if such amendment placed the 
officer in a position where 
muneration might be terminated b 
the Lieutenant-Governor {n Council, 
yot an order in council was necessary 
to terminate it, & until such order was 
pasred the officer, hav. 
iy to perform his duties, 
entiticd to receive said remuneration.— CAN, 


wrong-doing of a local authority by simply 
standing by & assuming that the local 


MACDONALD ov. R., [1930] 1 W. W. R. 
700; 3D. L. R. 465.—CAN. 


PART HI. SECT, 1. 
ax. Kvercise of disrretion—No inter- 
ference by courts.|}—The rule that the 
ct. will not interfere with the exercise 
of the discretion of Ministers of the 


Vision is infringed applied herein in 
holding that the payment by the 
Department of Education of the 
secondary schoo] grant to the S. school 
district was legal & authorised under 
Public Schools Act.—RvSs8ELL ScHOOL 
DISTRIcT v. SHELLMOUTH RuRaL MUNI- 
CIPALITY, [1931] 2 W. W. R. 629; 4 
DL. R. 309; 39 Man, L. RR. 528.— 


his re- 


continued 
was 


Cases 84a-—258. 


86. 


90. 


1038. 


105. 
109. 
114. 
127. 
132. 


185. 


1387. 


140. 


141. 


is acting within its statutory 
powers.—Piecotr v. MIDDLESEX OOUNTY 
Councin, [1909] 1 Ch. 184; 77 L. J. Ch. 
818; 99 L. T. 662; 72 J.P. 461; 652 Sol. Jo. 
698; 6 L. G. R. 1177. : 

Add. Annotation :—Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
Refd. Hall v. Brooklands Auto-Racing Club 
(1982), 48 T. L. R. 546. 


Add. Annotation :—As to (2) Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

Add. Annotation :—Consd. Guilfoyle v. Port 
of London Authority, [1982] 1 K. B. 336. 
Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

Add. Annotation :—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Add. Annotation :—Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Add. Annotations :—As to (3) Consd. Man- 
chester Corpn. v. Farnworth (1929), 46 
T. L. R. 85; Blundy, Clark & Co. v. London 
& North Eastern Ry. Co., [1931] 2 K. B. 834. 


authority 


Add. Annotation :-—As to (2) Refd. Blundy, ' 
Clark & Co. v. London & North Eastern Ry. | 


Co., [1931] 2 K. B. 334. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


| 


147. 


160. 


177. 


178. 


1938. 


209. 


221. 


226. 
244. 
249. 


256. 


ENGLISH AND Empire Dicust SuPPLEMENT, 


Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 


Add. Annotation :—As to (1) Refd: Blundy, 
Clark & Co. v. London & North Hastern 
Railway (1931), 100 L. J. K. B. 401. 


Add, Annotations: — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons. [19380] A. C. 549; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


Add. Annotation :—Refd. Graigola Merthyr 
Oo. v. Swansea Corpn., [1928] Ch. 236. 


Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Ry. Co., 
{1981] 2 K. B. 334. 


Add. Annotations :—-As to (1) Refd. Hall v. 
Brooklands Auto-Racing Club (19382), 48 
T. L. R. 546. As to (3) Consd. lfoyle ve 
Port of London Authority, [1932] 1 K. B. 
336. As to (5) Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 


Add. Annotations :—-As to (3) Consd. Rawlins 
v. Gillingham Corpn. (1932), 146 L. T. 486. 
Generally, Refd. Blundy, Clark & Co. vw. 
London & North Eastern Railway (1931), 
100 L. J. K. B. 401. 


Add. Annotation :—Generally, Consd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotation :—Generally, Refd. Farn- 
worth v. Manchester Corpn., [1929] 1 K. B. 
533. 

Add. Annotation :—Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotation :—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


PART III. SECT. 4, SUB-SECT. 1. 
aa. Delete this case. 


e (p. 28) i. .}—Applt. munici- 
pality in the exercise of powers con 
erred by Municipal Corpns. Act, 1906, 
8. 235, constructed certain roads, & 
there was evidence that in consequence 
thereof storm waters which formerly 
soaked away now flowed down on to 
the resp.’s lands, which were low- 
lying, to a greater oxtent than formerly 
& flooded them. It was within the 
powers of applt. municipality to carry 
out at considerable cost such a system 
of drainage as might have obviated the 
injury to resps., but it did not do so :-— 
Held: resps. were without remedy 
since applt. municipality constructed 
the roads without negligence in a 
proper manner & in the bond fide 
exercise of its statutory powers.— 
CLAREMONT MUNICIPALITY v. FER- 
GUSON, CLAREMONT MUNICIPALITY vt. 
L. M. Fercuson, CLAREMONT MUNICI- 








PALITY v. A. E. N. FERGUSON, [1928] 
W.A. L. R. 117.—AUS. 
e (p. 28) il. --~—Owing to the 


bursting of a water pipc which was 
part of deft. city’s waterworks system 
pitfs.’ lands were flooded & damaged. 
The system was inatalled by the city 
under statutory authority, & it was 
found that the city In doing so had not 
been guilty of any negligence & had 
or Bead an ; re ee or 

ressive way :—Held: the city was 
A iable.—RENAHAN v, VANCOUVER 
Crry, (1930) 3 W. W. R. 166; 4 
D. L. R. 101 > 43 B. C. R. 147.—CAN. 


PART III. SECT. 4, SUB-SECT. 3. 
n. Reved., [1923] 8. C. R. 397. 


PART III. SECT. 5, SUB-SECT. 1. 
192 xiv. Revsd., 31 8. C. R. 61. 


sa. Liability of asia ria to 
councullor—Contributory neg ene 
What an officer of a corpn. docs in his 
read oa capacity cannot hurt him 
in his individual capacity. Thus the 
more fact that a pltf. who has sustained 
personal injury as the result of the 
negligence of a village council is a 
member of the council does not pre- 
clude him from recovering damages 
from the village. Pltf., a member of 
the council of the deft. village, was 
injured by the explosion of a chemical 
fire extinguisher while he was pro- 
ceeding to use it in helping, together 
with others, to put out a fire in the 
village. The jury found that deft. 
village was negligent in not having the 
fire extinguisher properly inspected & 
kept in perfect as order, & also 
found pltf. guilty of contributory 
negligence, but only because of the 
fact that he was a councillor & not 
because of his operation of the ox- 
tinguisher. Tho village had appointed 
a fire chief & instructed him, at a 
council meeting, to see that the fire 
extinguishers were kept in proper 
working order :—Held: judgment 
should be entered for pltf.—Sa1ts v. 
KELLIHER VILLAGE, [1931] 8S. C. R. 
672; 4D. L. R. 162; atig, 1930) 2 
Ww. W. R. 638; 4 D. L. ; 25 
8. L. R. 65; reveg., [1930] 1 D. L. R. 


878; 248. L. R. 198; (1929) 3 W. W. R. 
655.—CAN. 


PART Ill. SECT. 6, SUB-SECT. 1.—A. 

228 i. —-—- Flooding.}—SECRETARY 
OF STATE FOR INDIA IN COUNCIL v. 
a a (1928), I. L. R. 51 All. 291.— 


228 ii. ——— -}—BiFrRost RURAL 
MUNICIPALITY v. STADNICK, [1928] 3 


228 iii. 
SPRINGFIELD & TACHE RURAL MUNICI- 
PALITIES, [1928] 4D. L. R. 593 ; (1928) 


228 iv. In handling of wheat— 
Delivered under Wheat Harvest Acta— 
Right of indorsee of certificates.|}—When 
an owner of wheat who bas delivered 
it to the Govt. of South Australia 
under Wheat Harvest Acts, 1915-17, 
indorses & delivers the certificate for 
supplementary advances issued to him, 
there passes to the transferee, not only 
the right to receive the advances, but 
ht of the owner to sue the 
Govt. for damages for negligence in the 
care & handling of the wheat so 
delivercd for the year whereby the 
amount payable under the certificates 
is diminished.— ROBINSON v. STATH OF 
peas AUSTRALIA, [1929] A. O. 469.— 





-.J—STEWART v. 





also the 


am. .4clion against municipatity-— 
Iiffect of . 
OBIREK v. Birrost RURAL MuNIotI- 
PaLiITy, [1980] 1 W. W. R. 949; 8 
D. L. R. 507.--OAN, 
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268a. ——— Fumes from power station.]—Pitf., 


268. 
278. 


275. 


280. 


282. 


who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity poe station which had been 
erected by deft. corpn. under Parliamentary 
powers, & which emitted fumes heavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf. In 
an action for a nuisance :—Held: the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction & cage oy ae aa 
CORPN. v. FARNWORTH, [1930] A.C. 171; 99 
L. J. K. B. 83; 945. P.62; 46T. L. R. 85; 
73 Sol. Jo. 818; 27 L. G. R. 709; sub nom. 
FARNWORTH v. MANCHESTER CORPN., 142 
L. T. 145, H. L. 

Add. Annotation :—-Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 


Add. Annotation :—Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotations :—As to (1) Consd. Farn- 


worth v. Manchester Corpn., [1929] 1 K. B. 





588. Refd. Manchester Corpn. v. Farnworth 
(1929), 46 T. L. R. 85. 

288. Add. Annotation :—Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 538. 


289. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

298. Add. Annotation :—Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


-+~—The police appointed by the watch 
committee of a borough corpn., if they arrest 
& detain a person unlawfully, do not act as 
the servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment.—FIsHER v. OLDHAM CORPN., 
1930] 2 K. B. 364; 99 L. J. K. B. 569; 148 
.T. 281; 94J.P.1382; 46T. L. R. 890; 74 
er Jo. 299; 28 L. G. R. 293; 29 Cox, C. C. 
Add. Annotations :—Apld. Stevens v. Alder- 
shot Gas, Water & District Lighting Co. 
(now Mid-Southern District Utility Co.) 
(1982), 74 L. Jo. 95. Refd. Seammell v. 
Hurley, [1929] 1 K. B. 419. 
Add. Annotation :—Refd. Clark v. Epsom 
R..D. C., {1929} 1 Ch. 287. 
Add. Annotation :—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 
Add. Annotation :—Apld. Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 95 J. P. 87. 


ae ee emerge 


298a. 





317. 


31 8. 
330. 
334. 





aeons 











PART III. SECT. 6, SUB-SECT. 2.—A. 
261 i. ——- Vibration from blasting 
operations.)}—In the course of its 


operations in constructing a weir,’ 


deft. co., by blasting with dynamite, 
caused injury to some of plitf.’s build- 
ings:—Held: liable for damages. 
While Department of Railways & 
Canals Act, R. S. B. C., 1927, gives 
general authority to dircct the con- 
struction of all railways & canals & 
all works appertaining thereto, Parlia- 
ment did not sanction the use of a 
pencuer means, namely, dynamite.—- 
JILLITERRI v. NORTHERN CONSTRUC- 
TION Co., [1930) 4 D. L. R. 731; 66 
O. L. ht. 128.— CAN. 


PART III. SECT. 6, SUB-SECT. 2.—B. 


268 i. General rule. }—-SURATEE, BARA 
BaZAAR Co., LTD. v. MUNICIPAL CORPN, 
OF RANGOON (1927), I. L. R. 5 Kan. 
722.— IND. 

275 xxi. ———.}-~-The provisions of 
Public Health Act, R. S. A., 1922, read 
together with those of the Edmonton 
Charter respect to sewerage 
systems & the expropriation of land 
required therefor held to give the city 
more than mere permissive authority 
for their construction. Therefore, the 
maintenance by the city of a sew 
disposa] plant, in accordance with said 
provisions, gives no cause of action for 
nuisance, the absence of negligence 
in its construction or operation.— 
TOPHAM v. EDMONTON Ciry, [1932] 1 
W. W. R,. 636.— CAN, 


283 1. Exemption from liabtlity— 
Obatruction in highway.}—The ge 
lature of Ontario has not given the 
municipalities of the Province authority 
to permit telephone cos. to GocuDy. the 
streets & highways with their poles & 
wires for a longer ep at one time 
than five yoars. ment by a 
municipality to permit, by irrevocable 
licence, a telephone co. to occupy the 
streets with poles & wires is witra vires.— 
CORALT OORPN. ¥. TEMISKAMING TELE- 
47 D. L. R. 301.— CAN. 

so. Interference wtih level of water— 

vate ion in charge of dam— 


Subject to control of Government Com- 


mission—Exemption from liability. }— 
STIRRETT & Sons, Lrp. v. KAMINI- 
BTIQUIA PowrER Co., Lrp., [1930} 1 
D. s R. 445.— CAN. 


PART III. SECT. 7. 


296 xxiii. ——.}—McSoORLEY v. ST. 
JOHN CORPN. (1882), 6 S. O. R. 531.— 
CAN. 

296 xxiv. ——.}+—Where a munici- 


ality, in obedience to an Act of the 

egislaturo, nt hea an officer to 
perform a public service in which the 
corm has no special interest, & from 
which it derives no special benefit 
in its corporate capacity, such officer 
is not the servant or agent of the muni- 
cipality, &, therefore, it Is not Hable 
for his negligence in the performance 
of his duties—MEaD v., MARQUIS 
RURAL MUNICIPALITY, (1928] 2 D. L. R. 
524; [1928] 1 W. W. R. 756.— CAN, 


PART III. SECT. 9, SUB-SECT. 1. 


sa. Injunction—Claim to take more 
land than necessary.}—Deft. corpn. 
issucd to pltf. notice of its intention to 
take the whole of her land for a certain 
public work, although it admitted that 
the area was larger than that actually 
required for the conte ee work. 
It also refused pltf.’s application for a 
perinit to build on the land, on the 

und of its intention to take same 
or the work:—Held: granting an 
pe necton restraining the corpn. from 
ta the whole of the land, it had 
no power under Public Works Act. 
1908, to take a larger areca than if, 
actually required for the public work : 
& further it was not legally justified 
in refusing the appln. for a permit to 
build on the und of its intention 
to take the land, & a writ of mandamus 
should issue compelling it to hear & 
determine the hd Memo ar cy v. 
WELLINGTON CORPN., [1929] N. Z. 
L. R. 491.—N.Z. 


PART III. SECT. 9, SUB-SECT. 2. 


816 1. Whether general jurtediction of 
courts ousted.|—Deft. corpn. erected a 
power-house, & pltf. claimed damages 
against the ocorpn. for the escape of 
grit & smoke from the power-house, 


& asked for an injunction to restrain 
the corpn. from using the power- 
house as it was being used :—Held: 
pltf. must be nonsuited, as his only 
remedy must be determined in the 
manner peovieee by Public Works 
Act, 1908.—O’BRIEN 0. WELLINGTON 
id CORPN., (1928) N. Z. L. R. 215.— 


o i. ——.J—Pltf., by her statement 
of claim, alleged that deft. village 
corpn. in 1927 lowered the grade of 
a street in the village in front of her 
lands, thereby cutting off her access to 
her property from the street :—Held: 
there being no allegation in the state- 
ment of claim that the corpn. was 
guilty of negligence in the construction 
of the work, & no ground alleged which 
would entitle pltf. to damages at 
common law, &, so far as appeared 
from the statement of claim, the corpn, 
baving acted within its powers in 
constructing the work, the only right 
of pltf. was to claim compensation for 
the injurious affection of her lands, 
under sect. 342 of Municipal Act, & 
she was restricted to that right & bad 
no rigbt to bring an action.—-HoOweE v. 
Pr. DaLuousrE, {1929} 1 D. L. R. 585; 
63 O. L. R. 305.—CAN. 


ab. Order of Public Utility Board— 
Right of appeal.) — NORTHWESTERN 
UTiLtities, LTD. v. EDMONTON CITY, 
{1929} S. C. R. 186.— CAN, 


——.J—The Public Utilities 
_.., . .-.. Amendment Act, 1927, 
provides for an appeal from an order 
of the Board upon a question of juris- 
diction or upon a question of law, but 
upon no otber ground. In fixing a 
base for rates to be charged by applt. 
co. the Board took into account the 
fact that the co. had earned undis- 
tributed profits beyond the return rate 
fixed for the preceding period & the 
Board, as @ consequence of treating 
such earnings as excessive profits & 
available for the amortisation fund, 
had reduced the base on which the 
rates for the ensuing period were fixod. 
The co., which contended that this 
metbod of calculation was unfair & 
unreasonable & involved questions of 
jurisdiction or questions of law, applied 


Cases 343—482a. 


848. Add. Annotation :—Refd. 
348a. —— Ministry 


849. 


355. 
362. 
868. 
364. 
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Part IV.—Exemptions from Liability. 


Gilleghan  v. 
Minister of Health (1931), 47 T. L. R. 439. 
of Health.]}—Ministry of 
Health Act, 1919 (c. 21), s. 7 (1), does not 
enable an action to be brought against the 
Minister for alleged breach of a contract 
made ‘by the Minister as a servant of the 
Crown, & the proper remedy is against the 
Crown by petition of right—GILLEGHAN v. 
MINISTER OF HEALTH, [1932] 1 Ch. 86; 101 
L. J. Ch. 81; 146 L. T. 231; 47 T. L. BR. 
489. 

Add. Annotation :—Refd. North Charterland 
Exploration Co. (1910), Ltd. v. R. (1930), 99 
L. J. Ch. 488. 

Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. BR. 375. 

Add. Annotution:—Refd. Gilleghan  v. 
Minister of Health (1931), 47 T. L. R. 439. 


Add. Annotation:—Refd. Gilleghan  v. 
Minister of Health (1981), 47 T. L. R. 439. 


365a. Ministry of Health. }—GiILLEGHAN v. MINISTER 


378. 


387. 
301. 


401. 


OF HEALTH, No. 3438a, ante. 

Add. Annotation :—-Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

Add. Cilation :—138 L. T. 8. 

Add. Annotation :—Refd. Constantinesco v- 
R. (1927), 11 Tax Cas. 730. 

Add. Annotation :—Folld. Morriss v. Winter 
(1929), 45 T. L. R. 648. 


402a. ——— Detention after receipt of remission 


420. 


for leave to appeal :-—Zceld: uno point 
of jurisdiction or of law was involved 
& we appeal could net be enter anced: 344 i 
whianT. TOWN OF. 1k oknD OF ‘Poruic of fact.}—Bocz v. HUGONNARD (1899), 
UTILITY ComRs. OF ALBERTA, [1 4 Terr. L. R, 69.—CAN 

3 W. W. RR. 337; 4D. L. R. 1000.--- sb. Indemnity Act, 1920 (c. 48)— 
CA of./-Indemnity Act, 


ee oe v. WINTER, No. 9040a, 
post. 

Add. Annotation :—Refd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Macgeo- 


ghegan (1930), 47 T. L. R. 81. 
[1928 | 
L. R. 234.—AUS 


930] 
Leffect 


482a. 


Vv. iL. R. 390; (1928), Argus 


486a. ——— Failure to record appearance—Officer 


of court.|—Fincn v. Ristey (1598), cited 
Poph. 25; 79 E. R. 11465. 


——.}—Pltf. having left his wife & 
two children, his wife obtained a maintenance 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), for the payment 
by him of a weekly sum. Pltf. having failed 
to comply with the order, his wife made 
complaint to a magistrate at D., which was 
within the county of Chester, that £19 12s. 6d. 
was then in arrear under the order, & there- 
upon the magistrate issued a warrant, 
addressed to each & all of the constables of 
the county of Chester, commanding them to 
apprehend pltf. & convey him before a ct. 
of summary jurisdiction at D. to be dealt 
with according to law. The warrant showed 
on its face that £19 17s. was payable by pltf. 
& was in the form prescribed by the Bastardy 
(Forms) Order, 1915, but it did not contain 
the words ‘‘ unless said sum & all costs & 
charges be sooner paid ’’ which were directed 
to be inserted in such warrants by Bastardy 
(Forms) Amendment Order, 1921. The 
warrant was delivered to deft., the super- 
intendent of police at 1)., & some time later 
pltf. was arrested by a constable acting under 
deft.’s orders. Pltf. was taken in custody 
through the streets & placed in a cell by deft.’s 
order. At the time the arrest was effected 
the warrant was in deft.’s possession at the 
police station, & was not in the possession of 
the constable who made the arrest. Plitf.'s 
father immediately after the arrest tendered 
£19 17s. to deft. & asked for his son’s release, 
but deft. refused to accept the money. PItf.’s 
solr. then sent a lettcr to deft. enclosing 
£19 17s. & demanding pltf.’s release, but 
deft. did not open the letter & pltf. was kept 





JOHNSTON 0. CANADIAN CREDIT MIN‘s 
TRUST AssocNn., [1932] S. C. R. 219: 
2 D. L. R, 462.—CAN. 
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366 ii. I-A servant of the 
Crown is liable fur his own wrongful 
acts.—-MORTON v. BARTLETT (1874), 


Personal liability--—Question 





1920, 


PART IV. SECT. 8, SUB-SECT. 1.—-A. 


b i, a made for 
ullerior purpose. |-— QUEENSLAND INSUR- 
ANCE Co., LTD. vw. SUBLACO MUNICI- 
Pty (1927), 30 W. A. L. RR. 32.—- 


_ oi. Secretary of State for India 
in Council.}—In order that a contract 
may be binding upon the Secretary of 
State for India in Council, it must be 
made in strict conformity with the 
provisions laid down in the statutes 
governing the matter.—KESSORAM, 
PoppaR & Co. v. SECRETARY OF STATE 
nea oe (1926), I. L. R. 54 Cale. 





6 Hi. —-— Minister of Agriculture.|— 
On the proper construction of Dried 
Fruits Act, 1924, In acquiring under 
that Act dried fruits on behalf of His 
Majesty, the Minister of Agriculture 
ucts mervly as the instrument of the 
Crown. The obligation to pay for 
the fruits is upon the Crown & not upon 
the Minister as such, &, therefore, ts 
not subject to attachment by garnishee 
Pree nea DOs CO-OPERATIVE 

UIT Co., Lrp. v. Noycn, Re Noycr, 
Ez po. MINISTER OF AGRICULTURE 


s. 1 (1), does not apply to actions to 
enforce the implement by Govt. 
Departments of their wartime con- 
tracts, ‘The saving of actions in respect. 
of ‘ rights under, or alleged breaches 
of, contract ’’ contained In sect. 1 (1) (b) 
applies to cases in which rights under 
& contract have been interfered with, 
or a contract has been directly 
breached, by the exercise of some 
prerogative power.— GREENOCK CORPN. 
aa ADMIRALTY, {1928} 8. C. 227.— 


sd. British Columbia Magistrates Act 
—Meaning of “ officer.’\—The term 
* officer’? in sect. 9 of the British 
Columbia Magistrates Act should not 
be Himited tn such a way as to exclude 
all officers who are not judicial officers 
from its denotation: such interpreta- 
tion would involve the contention that 
an act or thing done by any person, in 
order to fall within the ambit of the 
section, must be an act or thing in its 
nature judicial. Any public officer, 
not belonging to any of the specific 
clagsos of officers enumerated, is, when 
performing executive duties, within-the 
descriptive words of the section, &, 
sudject. to the conditions prescribed, 
entitled to claim the benefit of it. - 


15 N. B. R. (2 Pug.) 215.—CAN. 


373 xil. Trespass by nathmaster. } 
—In trespass against a municipal corpn. 
for the act of their pathmaster, in 
causing statute labour to be performed 
on certain land of pitf., alleged by 
defts. to be an orginal allowance for 
road, it appeared that the pathmaster 
acted under an order written by the 
clerk, by the direction of the council 
while in session :—Held: sufiicient to 
render the corpn. Hable, & a bye-law 
was not necessary.—NEVILLE v. Ross 
TOWNSHIP CORPN. (1872), 22 GC. P. 
487.—CAN. 


PART IV, add 8, SUB-SECT, 2, — 





8378 xvili. —---.])—The Land Settle- 
ment Board, created by Land Settle- 
ment & Devolopinent Act, R. 8. B.C, 
1924, oc. 128, is a departinent of tho 
Govt., &, there being nothing in said 
Act or other statutes which gives it a 
right to sue or be sued, no action lics 
against it for acts done in its officiy] 
capacity.-RATTENBURY vo. LAawnp 
SETTLEMENT BOARD, [1928] 3 D. L. 7. 
382; [1928] 2 W. W. ht. 475; 89 B. 0. pn. 
ne affd., {1929] 1 D. L. r, 242,--- 


488. 
486. 
494. 


511. 


Vol. XXXVIII.—Public Authorities. Cases 482a—'721. 


4 : t in the eae ee aes vee preuene on 
e following mo ore a ct. of summary 
jurisdiction at D., when the solr.’s letter was 
produced & found to contain £19 17s., where- 
upon the magistrates ordered pltf.’s im- 
mediate release. Pltf. brought an action 
against deft. for false imprisonment, & the 
jury returned a verdict in pltf.’s favour & 
awarded £175 as damages for arrest, & £175 
as damages for unlawful detention at the 
police station after the tender of the money : 
—Held: deft. was not provers by Con- 
stables Protection Act, 1750 (c. 44), s. 6, in 
respect of the arrest, but he was protected by 
that Act in respect of the unlawful detention 
at the police station after the tender of the 
money, inasmuch as deft. in detaining pltf. 
was merely acting in obedience to the 
warrant.—HORSFIBLD v. BROWN, [1932] 1 
K. B. 355; 101 L. J. K. B. 177; 146 L. T. 
280; 96 J. P. 123; 30 L. G. R. 158; 29 
Cox, C. C. 422. 


Add. Annotation :—Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


Add. Annotation :—Refd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 


Add. Annotation :—Consd. 
Brown, [1932] 1 K. B. 355. 


Add. Annotation :—Consd. 
Brown, [1932] 1 K. B. 355. 


Horsfield vv. 


Horsfield — v. 


518. 
541. 


558. 


555. 
601 


604. 


636. 
698. 
701. 
707. 


708. 


Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., [1980] 2 K. B. 364. 


Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Blundy, Clark & Co. v. London & 
North Eastern Railway (1931), 100 L. J. K. B. 
401; Guilfoyle v. Port of London Authority, 
[1982] 1 K. B. 386 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 546. 

Add. Annotation :—As to (2) Refd. Hearts of 
Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. 


Add. Annotation :—Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

Add. Annotation :—Consd. More v. Weaver, 
[1928] 2 K. B. 520. 

Add. Annotations :—Consd. More v. Weaver, 
[1928] 2 K. B. 520. Refd. Hearts of Oak 
Assurance Co. v. A.-G., [1931] 2 Ch. 370. 

In the third line of the existing paragraph 
read ‘‘ 1813 ” for ‘‘ 1913.”’ 

Add. Annotation :—Consd. Wisbech R. D. C. 
v. Ward (1928), 138 L. T. 308. 

Add. Citations :—[1928] 2 K. B.1; 97 L. J. 
K. B. at p. 59; 1388 L. T. 308; 26 L. G. R. 10. 
Add. Annotation :—Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 


Part V.—lInterest or Bias of Judicial and Quasi-Judicial 


719. 


721. 


PART IV. SECT. 38, SUB-SECT. 2.— 
C. (a) fi. 


— ate i. Compliance with demand.}— 
eld > 
of a search-warrant having bcen 
manded by pltfs. & furnished to them, 
their remedy, if 
those issuing the warrant, & an action 
against the constables was stayed by 
an order made upon summary applica- 
tion under Public Authorities Pro- 
tection Act. R. 8. O 
SOLLOWAY MiLis & 
{1930} 3 D. L. R. 953; 


4038; 


PART IV. SECT. 3, SUB-SECT. 4.— 
A. (a). 


80. Secretary o 
No suit lies 
State for damages for wrongful arrest 
& detention of a person by a police 
officer.——M. 


SECRETARY 
(1931), I. L. R. 9 Ran. 375.—IND. 


Bodies. 


Add. Annotation :—Generally, Refd. Maclean 
v. Workers’ Union, [1929] 1 Ch. 602. 


Add. Annotations : — Refd. Maclean  v. 


production, perusal, & a copy to accept 
= carrying 


eved, was against 


received by th 
of moneys to be 
pitf. in 


wren 


-, 1927, sa. 8, 10 
Co. v. WILLIAMS, 
53 Can. C. C. 
65 O. L. R. 243.—CAN. 


State for India.}—- 
nst the Secretary of 


ZAILANY 0. 
COUNCIL 


A. KADER 
OF STATR IN OAMLRS 
1, R. 202.— IR. 


rivate su 


his 


Works, who were, by tho Act, charged 
with the duty of maintaining the same, 
to be used as a public pare: with power 
scriptions from 

persons willing to contribute towards 
into execution the purposes 
of the Act, but with no power to levy 
rates or tolls. though authorised to 
defray such of the e 
in carrying the Act into execution as 
could not be defrayed out of moneys 
em under the Act out 9p, 
rovided by Parlia- 
action sought 
damages for injuries received by him 
while lawfully using the square, by 3 ii. .}—Re O'CONNOR 0. 
coming in contact with an iron railing, 
which tho statement of claim alleged 
was erected therein by the Comrs. of 
Public Works in a negligent & dan- 
gerous manner :—ZJ/eld-; 
of Public Works in Ireland were not 
by virtue of the Act, constituted 
servants of the Crown.—WHERLER v. 
. OF PuBLIG Works, [1903] 2 


enses incurred 


Workers’ Union, [1929] 1 Ch. 602; R. v. 
Huntingdon Confirming Authority, Ea p. 
George & Stamford Hotels, Ltd., [1929] 
1 K. B. 698. 


sg. Inspectors appointed under 
Noxious Weeds Act,j—Inspectors 
appointed by a municipality under 
Noxious Weeds Act, 1924, c. 20, are 
not employees or agents of the muni 

cipality, but are public officers per- 
fomning public services for the benefit, 
not of the municipality in its corporate 
capacity, but of ita inhabitants & those 
of the Province nerally —MEAD v. 
MARQUIS RURAL MUNICIPALITY, [1928] 
an R. 524; (1928) 1 W. W. R. 756. 


PART IV. SECT. 4, SUB-SECT. 1. 


54 
LEMIEUX, [1927] 3 D. L. R. 831; 60 


O. L. ht. at p. 374.—-CAN 


PART IV. SECT. 4, SUB-SECT. 6.— 
the Comrs. B. (b). 
sh. Failure to return conviction— 
of action.}—-DRAKE v. PRESTON 
(1873), 34 Uv. C. R. 257.—CAN. 


PART IV. ad hacia 2.— 
» (CG). 


~ 





PAE aye Orne r\ eaaeita 4— panrT IV. SECT. 8, SUB-SECT. 4.—B. _ eg ane Te 

: : f i. Driver of fire-engine.}-MoRASH  Commissioners—Public Utilities Act, 
_tf. Commissioners of Lublic Wore)», DaRrMours, (1931]1 D.L.R.413.— 1923 (c. 53), &. 187 (2).)—Re STANTON 
Tere en eins Deane aa ed., [1927] 1 D. L. R. 969 Soe wr WR eo oie hie PAE 
vested in comrs. a8 a vate square, t. Reved., . LR. > -W. RR, ; -L. RR. 
was vested in the Cams: of Public [1927] 8. C. nS 226. 387.-—CAN. . 
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Cases 783-—854. 
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Part Vi.—Statutory Protection---Public Authorities 
Protection Act. 


783. Add. Annotation :—-As to (1) Consd. Scammell 
v. Hurley, [1929] 1 K. B. 419 

786. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1928), 188 L. T. 466. 


739a. S. P. Moss v. SaArForD CoRpn. (1908), 72 
J.P. Jo. 341. 


766. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


777a. Duty to prosecute.|—-Held: the duty to 
prosecute for an offence is not a “ public 
duty ”? within Public Authorities Protection 
re 1898 (c. 61), s. 1.—HARTIN v. LONDON 
COUNTY CoUNCIL (1929), 141 L. T. 120; 93 
J.P.160; 45 T. L. R. 318; 271. G. R. 497; 
28 Cox, C. C. 18. 

Annotation :—Refd. Betts r. 

Receiver (1932), 96 J. P. 

777b. Stolen goods ee over to alleged owner 
by Receiver for Metropolitan Police.|—In the 
end of 1924 the Metropolitan Police found at 
the house of pitf. & took into their possession 
a quantity of goods including certain cloth. 
Pitf. was brought before the police ct. on 
charges of receiving, & some of the evidence 
there given tended to show, but did not. 
prove, the identity of the cloth with cloth 
which had been stolen from a firm of carriers. 
Pitt. was committed for trial at the London 
sessions on indictments charging him with 
having received certain of the goods other 
than the cloth knowing them to have been 
stolen, & on an indictment charging him with 
a similar offence in respect of the cloth, & in 
Feb. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years’ penal servitude. Ue was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
it over to the firm of carriers, who claimed it, 
taking from them a written indemnity. On 
Jan. 16, 1931, pltf. having less than six 
months before made an unsuc cessful demand 
for the cloth as his property, brought an 
action against the Receiver & the firm of 
carriers claiming damages for detinue & 
conversion of the cloth. The first-named 
deft. relied, among other defences, upon 
Public Authorities Protection Act, 1893 
(c. 61). The jury, having heard the evidence, 
found that it did not establish the identity of 


aes ropolitan Police District 


PART VI. SECT. 2. 


739 iii. Harbour trustees. }—~ 
The mere fact that. bodies such as 
harbour trustees administer their 
undertakings under Acts of Parlia- 
ment is not sufficient to entitle them, 
as successful defenders, to expenses 
as between agent & client under Public 
Authorities Protection Act, 1893 (c. 61), 
8. 1(6). They must base their motion 
upon such of the enactments regulating J. 7, 
their constitution & functions as are 
relevant to the question whether the 
action was ‘‘ for an act done in pur- 
suance, or execution, or intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in pepeee of any alleged neglect or 
default in the execution of any such 


Act, duty, 
STONIA 8 








270. 


fg i, 
Fatal Accidents 
107.—IR. 


sm. Admiralty 


or authority.”—LIvING- 


0o., LTp 
NAVIGATION TRUBTEES, 11928) 8 
—SCOT. 


Act,|--APPELBE  v. 
West CORK BosrRD OF HEALTH, [1929] 
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Exchequer Court of Ca 
applicable.)--SYDNEY, CAPE BRETON 


& MONTREAL 8.S. Co. v. MONTREAL 


6 


the cloth with that stolen from the carriers, 
& they returned a verdict for pltf. against 
both defts.:—Held: (1) the first deft. in 
handing over the cloth to the second defts. in 
Apr. 1925, had acted in “ intended execu- 
tion”? of a ‘“ public duty” within Public 
Authorities Protection Act, 1898 (c. 61), s. 1, 
& as the action in respect of the act of con- 
version so effected had not been commenced 
within six months after that act, it was not 
maintainable in respect thereof; (2) pltf. 
could not elect to rely only on his claim in 
detinue, so as to make the time run from his 
demand & to bring the date of the action 
within six months after the cause of action. 
Therefore, judgment should be entered for 
the flrst deft. against pltf., & for pltf. against 
the second deft.—BETTs v. METROPOLITAN 
PoLtick DistRicr RECEIVER & CARTER 
PATERSON & Co., Lrp., [19382] 2 K. B. 595; 
lOLL. J. K. B. 588; 147 L. T. 386; 96 J. P. 
327; 48 T. L. Rk. 517; 76 Sol. Jo. 474; 30 
lL. G. R. 349. 

784, ddd. Annotations :-—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419; QGraigola Merthyr Co. v. 
Swansea Corpn., [1929] A. C. 3443 Betts v. 
Metropolitan Police District Receiver (1932), 
96 J. BP. 327. 

795. Add. Annotation :—Refd. Scammell v. Hurley, 
1929] 1K. B. 419. 

800. Add. Annotation :—Refd. Scammell v. Hurley, 

[1929] 1 K. B. 419. 

Add, Annotation :—Apld. Graigola Merthyr 

(fo. e. Swansea Corpn., [1928] Ch. 235. 

804. Substitute Critations.—[1929] A. C. 344; 98 
L. J. Ch. 2383; 140 L. T. 605; 933. P. 121; 
45 T. 1. RR. 219; 73 Sol. Jo. 1093; 27L. G. RB, 
243, H. L. 

808a. —---.| -If a party bond fide, & not absurdly, 
believes that he is acting in pursuance of a 
statute, he is entitled to the special pro- 
tection which the legislature intended for 
him, although he has done an illegal act.— 
SPOONER v. JUDDOW (1850), 4 Moo. Ind. App. 
are 6 Moo. P. C. C. 257; 18 KE. R. 734, 
Puc, 

827. Add. Annotation :—Consd. R. v. Minister of 
llealth, Hx p. Yaffe, [1930] 2 K. B. 98. 

839. Add. Annotation :—Cotisd. Scammell  v. 
Hurley, [1929] 1 K. B. 419. 

854. Add. Annotation :-—As to (1) Refd. Scammell 
v. Hurley, [1929] 1 K. B. 419. 


803. 


HARBOUR oe 
1; 20 D. L. R. 828 


PART VI. SECT. 5, SUB-SECT. 2. 
861 i. ‘* Action”? — Against “ per- 


% Gute healed 15 Exch. C. R. 


son" — Wrongful tar male }— Held: 
PART VI. SECT. 3, SUB-SECT. 2. ule aa tneriles paoreceon Bet not 
oe ‘. plicable. —KOWNATZKI FAR AKI 
Negligenre—Claim under MUNIGIBAL Disrrict, [ 1931 1 D. Ia, R. 


334; [1930] 3 W. W. R. 353 evsd. 
on other grounds, [1931] 1 w. W. R. 
757; 2D. L. R. 318; 25 Alta. L. RR. 
351.—CAN. 


PART VI. SECT. 5, SUB-SECT. 3. 
sp. Continutng trespass—Action not 
barred by Towns I ee Pore Act, 
1895 (c. 4)./—-AROHIBALD v. TRURO 
CORPN. (1900), 33 N. 8. 7 401.—CAN. 


proceedings in 
nada—Act not 


Vol. XXXVIII.—Public Authorities. 


854a. ———.]—-Where deft. appears to be acting 
as a member of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 61), as the period within which 
an action must be brought in respect of his 
acts, pitf. can defeat that claim by proving, 
on sufficient evidence, that deft. was not 
really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
pe to prove the existence of such a dis- 

onest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence.—_SCAMMELL G. & NEPHEW, 
Lrp. v. HurteEy, [1929] 1 K. B. 419; 98 
L. J. K. B. 9%; 140 L. T. 236; 93 J. P. 99; 
27 L. G. R. 53; sub nom. ScAMMELL G. & 
NEPHEW, LTD. v. ATTLEER, 45 T. L. R. 75; 73 
Sol. Jo. 12, C. A. 
Annotation :—Retd. R. v. Minister of Health, Er p. Yaffe, 
[1930] 2 K. B. 98. 
857. Add. Annotation :—Consd. China Navigation 
‘o. v. A.-G. (1932), 48 T. L. R. 375. 


860. Add. Annotation :—Folld. Runcorn Guardians 
v. Worrall (1930), 94 J. P. Jo. 205. 


Recovery of loan by guardians.] — 
RUNCORN GUARDIANS v. WORRALL (1930), 9-4 
J. P. Jo. 205, D. C, 


Add, Annotation :—Refd. R. v. L. ©. C., Ha p. 
Swan & Kdgar (1927) (1929), 141 L. T. 590. 


Add. Annvtation :—Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotation :—Refd. Graigola Merthyr 
Oo. v. Swansea Corpn., [1929] A. C. 344. 


Add. Annotation :—-Consd. Graigola Merthyr 
Jo. vu. Swansea Corpn., [1928] Ch. 235. 


876, Add. Annolation :—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 


.]}—Certiorart is not a ‘ proceeding ” 
within Public Authorities Protection Act, 
1893 (c. 61), s. 1—R. v. LONDON County 


PART VI. SECT, 6, SUB-SECT. 1.—A. 6 (p 





860a. 


861. 


863. 


864. 


869. 


870. 





882a. 


—— 48 lo injuries. ]— 


Cases 854a—940a. 


Councin, He p. Swan & EpGar (1927), Lp. 
(1929), 141 L. T. 590; 45 T. L. R. 612, D.C. 


Add. Annotation :—Refd. R. v. L. 0. C., Bx p. 
Swan & Udvar (1927) (1929), 141 L. T. 590. 


Add. Annotation :—Retd. R. v. LL. C. C., Ha p. 
Swan & Edgar (1927) (1929), 141 L. 'T. 590. 


Add. Annotation :—Refd. R. v. L. C. C., Ez p. 
Swan & Icdgar (1927) (1929), 141 L. T. 590. 
Add. Annotation :—Refd. R. v. L. CO. O., Ex p. 
Swan & Hdgar (1927) (1929), 141 L. T. 590. 
888. Add. Annotations :—Refd. R.v. L. C. C., Ex p- 
Swan & Edgar (1927) (1929), 141 L. T. 590. 
Mentd. Pickford v. Quirke, Pickford v. I. R- 
Comrs, (1927), 188 L. T. 500; Rh. v. St. 
Marylebone Income Tax Comrs., Ex p. 
Schlesinger (1928), 13 Tax Cas. 746. 


-}—Betrrs v. METROPOLITAN POLICE 
DIsTRICT RECHIVER, No. 777b. 

931. Add. Annotations :—Consd. Morriss v. Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 
Assocn. Inc. v. Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 642. 


940a. Detention after receipt of remission marks— 
Continuance by successive prison Governors. ] 
—M. was convicted in Dec. 1925, of certain 
misdemeanours & sentenced to two years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison bad ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks M. 
was released by the Governor of Pentonville 
Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 


884. 
885. 
886. 


887. 





920a. 


An adult is not excused by ignorance 


hi, —-— Heleuse of insurance company 

by corporation fram liability for accident, | 
—~On an appln. under The Town Act, 
1927, s. 566, for leave to bring an action 
against a town for injuries sustained, 
more than three months previously, 
owing to alleged defective wiring 
belonging to the town:—J/eld: the 
fact that the town had released an 
insurance oo. from further Hability 
with respect to the accident did not 
Peesucice it in such a manner aa to lead 
he ct. to refuse to exerciac its dis- 
cretion nnder said section to allow the 
action to be bronght.—Re Rum & 
Estevan Town, (1928) 4D. L. R. 509; 
{1928] 2 W. W. R. 686.—CAN. 


PART VI. SECT. 6, SUB-SECT, 6. 

n (p. 133) 1. —— Where action in 
reapect of want of repair caused by 
misfeasance. )—PRENTICE v. SAULT STE. 
Marre. [1927] 4 D. L. R. 800; 

~L. R. 246; revad., {19281 3 D. L. R. 
Uv. R., {192 j 1 D. L. R. 181.—OAN. 


v. CITY OF LETHBRIDGE (Alta.), 
11927] 4 b. L. RR. 1019; (1927) 3 
Ww. W., R. 421,.— 

oo (p. 135) i, —— ——.] -—— Pitf. 
was injured by his car striking an 
obstruction in deft.’s highway. During 
the ten days following the accident. he 
was incapacitated by reason of his 
physical & mental condition from 
giving the notice required by Municipal 
Act, sect. 469 (4) :—Held: there being 
no evidence that deft. corpn. was 
prejudiced by the failure to give notice 
within the stututury time, the ct. 
should be astute in finding reasonable 
excuse,— WEIR v. TURNBERRY, [1931] 
8D. ML. R. 255: O. R. 309.—CAN. 

oo (p. 135) i. —— ——.]-—To con- 
stitute reasonable excuse there must 
be such Incapacity, either montal or 
physical, on the part of the injured 
person, as to render him incapable of 
discussing business affairs or giving 
instructions for the notice.—BIsseLL 
v. ROCHESTER, [1930] 3 D. L. R. 825; 
65 QO. L. R. 310.—CAN. 

00 (p. 135) ili. 


* 


- Infancy.}— 


of the law from giving the notice of 
claim & injury required by the Muni- 
cipal Act, but an infant of teu years 
of age cannot be presumed to know the 
law, & ignorance of the law is a good 
excuse for him.—FrerGUs v. TORONTO 
Crry, [1932] O. R. 257; 2 DL. R. 
807.—CAN. 


sq. Fishery inspector.J—In an action 
by an Indian living on an Indian 
reserve against a fishery Inspector & a 
game & fishery overseer in trover, to 
recover the vulue of a seine fishing net, 
the proporty of pitf. seizod by defts. 
upon the reserve, defts. justified under 
Dominion Fisheries Act, 1914, 
Ontario Game & Fisheries Act, 1914, 
no license to fish baving been taken out 
by pitf. or those who used the seine for 
fishing :—Held;: no notice of action 
was necessary.—SERO v. GAULT (1921), 
AN L. R. 27; 64 D. L. R. 327.— 


ar. Effect of negotiations by city clavms 
agent—Afier notice given—Limitation 


period SO: AMILLO wv. lip- 
MONTON, [1930] 3 D. L. R. 670.—CAN. 


Cases 940a—1089a. ENGLISH AND Empree Digest SuPPLEMENT. 


injure M., & that he had not made a false 
statement :—Held: the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison; & that deft. was 
protected by the Public Authorities Pro- 
tection Act, 1893 (c. 61), as the action was 
not, brought within six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft. 
which caused the damage, & the Governor 
of Pentonville Prison was protected, as he NCORPORATED v. Mersey Docks & HARBOUR 
had merely acted in pursuance of the order BoARD (1982), 147 L. T. 820; 48 T. L. R. 
of the ct.—Morrgiss v. WINTER, [1930] 1 542. 
KB. Cé3s 09 L. JK. B. 101; 142 L. T. 953. 4ad. Annotations :—Consd. Rawlins v. Gil- 
ious baa _ lingham Corpn. (1932), 146 L. T. 486. Refd. 

942. Add. Annotation :—Consd. Rawlins v. Gilling- Morriss v. Winter (1929), 45 T. L. R. 648 ; 
ham Corpn. (1932), 146 L. T. 486. Copper Export Assocn. Inc. v. Mersey Docks 

947. Add. Annotation :—Consd. Rawlins v. Gilling- & Harbour Board (1932), 48 T. L. R. 642. 
ham Corpn. (1932), 146 L. T. 485. 955. Add. Annotations :—-Consd. Graigola Merthyr 

949. Add. Annotation :—As to (1) Refd. Copper Co. v. Swansea Corpn., [1928] Ch. 235. Refd. 
Export Assocn. Inc. v. Mersey Docks & Morriss v. Winter (1929), 45 T. L. R. 643; 
Harbour Board (1932), 48 T. L. R. 542. Copper Export Assocn. Inc. v. Mersey Docks 

949a. Negligence of dock company—TImproper & Harbour Board (1932), 48 T. L. R. 542. 
repair of ship.}—A dock co. were empowered 955a, -}+—PIltf., who had sustained injuries in 
by a private Act of Parliament to raise, an accident on Jan. 8, 1930, which he alleged 
destroy, & remove wrecks in their docks, to was due to the negligence of defts., com- 
sell the wreck & cargo, &, after paying menced an action for damages on July 4, 
expenses, to pay over the balance to the 1930. There was no suggestion that any 
owners. A ship caught fire & partially sank act done by defts. after Jan. 3 had caused any 
in their dock. In Feb. 1930 the dock co. repetition of damage to pltf.:—Held: the 
repaired the ship, but on taking her out of the action was not maintainable, as it had not 
been commenced within the time limited by 
Public Authorities Protection Act, 1893 
(c. 61), s. 1.—RAWLINS v. GILLINGHAM CORPN. 
(1932), 146 L. T. 486; 96 J. P. 153. 

956. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

966. Add. Annoiation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C, 344. 


° 


amongst the owners was diminished. The 
dock co. relied on the Public Authorities 
Protection Act, 1893 (c. 61), 8. 1 (a), but the 
cargo owners contended that the action was 
in time, as their rights were not ascertainable 
until the preparation of the adjustment 
statement, i as part of their complaint was 
the rendering to them of a statement showing 
too small a balance:—Held: the act or 
default complained of was in substance the 
alleged negligence of the dock co. in repairing 
the ship, this had taken place more than six 
months before action brought, & therefore the 
action was barred by the operation of the 
Public Authorities Protection Act, 1893 
c. 61), s. 1 (a).—CoppER Export ASSOCcN. 





dockyard it was found that the repairs were 
useless, & in June, 1931, she was sold to ship- 
breakers, & a statement was then prepared 
& issued by the dock co. showing the amount 
available for division amongst the cargo 
owners. In July, 1931, the cargo owners 
issued a writ claiming damages from the 
dock co. by reason of their having acted 
negligently in having tried to repair the ship, 
whereby the sum available for division 


Part VIIl—Tenure and Compensation for Abolition of 
Office. 


1037. Add. Annotation :—Apld. Stoke Newington 1039a. Children of deceased constable—Constabu- 
Borough Council v. Richards (1929), 465 lary (Ireland) Act, 1922 (c. 55), Sched. Part I, 
T. L. R. 650. r. 4.}--EGAn v. A.-G., No. 1048a, post. 


PART VIII. SECT. 1, SUB-SECT. 2. 


h i. —— Notwithstanding con- 
tract for term certain—Contract ultra 





the town clerk, whose decision was to 
be final. An employee who was sub- 
sequently dismisscd if a departmental 


as the holder of a public office under 
the Govt., but could only be removed 
from office by the justices in set 





. : after being head brought an action against the 

vires.}—LARKINS v. SUMMERSIDE, [1928] Sessions for good cause, & ule 
called upon to show cause against his council for wron dismissal : 

4D. L. R. 841.—OAN. eonoval = the acceptance of a Held the council had power to 


delegates it authority to discharge 


k i. employee.—BAYLY v. SYDNEY MUNI- 


( 
Appointment until successor Salary did not affect the tenure of his 


office, or render him Mable to dis 


appointed—A ppointment of successor — : 
sala. : : -~p }... by the Govt. as a public servant.— crPpaL COUNCIL (1927), 28S. R. N.S. W. 
MunNicrpauiry, [1928] 2D. L. R. 657; 13 26N.S. W. W.N. 189; 9C.L. R. 
140.—AUS, PART VIII. SECT. 2, SUB-SECT. 2. 


(1928) 1 W. W. R. 828; 37 Man. L. R. 
331.-—-CAN, 


1 i. ——~- Of weights & measures.)|— 
Held: (1) the office of inspector was 
a freehold public office tenable during 
life or good behaviour ; (2) an inspector 
was not Hable to dismissal at the 
Pleasure of the Governor in Council 


st. Delegation of race to depart: 
mental heads.}—The municipal council 
of Sydney PA pores a resolution provi 
that the discharge or disrating or sus- 
pendlon of any employee sho be left 
n the hands of the heads of the respec- 
tive departments subject to appeal to 


8 


n. For *‘ W1GG v. COCHRANE 0. A.-G., 


(1927) Il. R. 285° read “ Wiaa o. 
A.-G. oF Irises FREE Strats, (1927 
A. CG. 674; 96 L. J. P. C. $8; 13 


L. T. 460; 48 T. L. R. 457.” 
See, » DEPENDENCIES, Nos. 
714b, tide. : 


Vol. XXXVUI.—Public Authorities. Cases 1046—1067. 


1046. Add. Annotation :—Consd. Stoke Newington compensation on his compulsory retirement 
Pee Gen Council v. Richards (1929), 465 og not, on his death, entitled to rf pension. 
ratuity unless his death has taken place 

1047. Add. jean :—Consd. Kiddie v. Port wit in 12 months from the date of his receipt 
of London Authority (1929), 93 J. P. 203. of such compensation, inasmuch, as, by 
1048a. For loss of salary—Meaning of salary— clause 6 of Royal Irish Constabulary Pensions 


Order, 1922, the children of a pensioned 


Constabulary (Ireland) Act, 1922 (c. 55). 1922 constable are not, by the mere fact of his 


(1) In Constabulary (Ireland) ct, 


5), death, entitled to any allowances unless he 
. ee y. ea abies Gio ue be eb rte has died within 12 months from the ene a 
disbanded Royal Constabulary, the word ae acre pee oar v. A.-G., [1931] A 

‘‘ salary ’? means wages or pay & does not T. 1. R91; is yon 18; 144 L. DT. 227; re 
include allowances, such as allowances for Sol. Jo. 849, H. L. 

lodging, house-rent, & servant. (2) Under 1057. Add. Annotation :—Consd. Stoke Newington 
Part I, r. 4 of the Sched. to the Act the poe arn oo v. Richards (1929), 45 
children of a constable who has received 


PART VIII. SECT. 2, SUB-SECT. 38. 


_ SW. rhasileie aa on years 7 actual‘ service—Addition of years under county scheme.|—-O’SULLIVAN v. LIMERIOK C, C. 
. Limerick C. O., [1928] I. R. 493.—IR. 


Cases 9-70. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 
Part Ill-—Control by Ministry of Health. 


9. Add. Annotation :—Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 


10a. ——— Confirmation of unauthorised improve- 
ment scheme—Effect of Housing Act, 1925 
(c. 14), 8. 40 (5).]}-—-MINISTER OF HEALTH v. R.., 
Ex p. YAFFE, No. 506c. post. 


14. Add. Annotation :—Dbtd. R. v. Minister of 
Health, £2 p. Yaffe, []930] 2 K. B. 98. 

20. Add. Annotation :—As to (1) Consd. Crediton 
Gas Co. v. Crediton U. C., [1928] Ch. 447. 

23. Add. Annotation :—Fefd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

29. Add. Annotation :—Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 I.. J. K. B. 401. 

49. 


Health, Ea p. Yaffe, [1930] 2 K. B. 98. 


PART I. 


sa. Power to acquire land—Fo" 
offirc8.}—MAYVILLE LocaL ADMINIS- 
TRATION & HEALTH BOARD 1. GLELINK 
(1928), 49 N. L. R. 148.-—S§. AF. 


PART II. SECT. 3. 


o i, ——- Order for abatement of 
nuisunce made on report of— Effect 
of report of Department of Health.|\—- 
LEATHER Vv. DOOLITTLE Co., LtTnp., 
(1928) 2 D. L. R. 805; 62 0. L. FR. 
162.-—CAN, 


PART III. SECT. 1. 


sb. AMfeaning of ** public show” in 
bye-law —- Dog racing.|--Held: dog 
racing handicaps, conducted in a ground 
specially adapted for dog racing, to 
which the public were admitted as 
spectators on paymert, were not a 
* public show “” within Burgh Police 
(Scotland) Act, 1892. 5. 397.— BREMNER 
z MorRIs0N, [1930] &. C. (J.) 42.— 

PART V. SECT. 1. 


a (p. 156) i. —— By Railway ¢ 
Municipal Board—Does not vatidate 
invalid A aaah ae te Casa LOMA, 


(19271 4 1 . Kh. 645; 610. L. R. 
187.—CAN. 

a (p. 156) ti. —— - —— Leave to appeal 
from Board—Grounta for granting. |— 


Rte Casa LOMA, {1927] 4 D. L. It. 645; 
61 O. L. R. 187.—CAN. 

ee (p. 156) i. ——-, ]—Re 
McCuTcRHEOoN & ToRONTO Corpn, 
(1863), 22 U. C. R. 613.—CAN. 


ji (p. 156) i. --—- Non-com- 
liance with contition  preredent,|-— 

fhen in passing a bye-Jaw a municipal 
connell exceedr its Umited jurisdiction 
or ignores a condition precedent to the 
exercise of the powers conferred on {t 
by statute the duty of the ct. is to 
quash the bye-law for Megality or, in 
the ease of a prosecution under it, to 
dismiss the cherge; &, therefore, 
evidence is admissible to show that the 
condition precedent had not been 
complied with.—R. ez rel. DONALD v. 
THOMPSON (No. 1) (Sask.), [1929] 4 








.the voters’ list & 





——- ——,]——-The duty of a local 
authority under 1875 Act, s. 15, to 
sewers in repair cannot be enforced by an 
action by a private person for a mandatory 
injunction. 


keep 


The proper remedy is a com- 


plaint to the Minister of Health under sect. 


88. 


485. 


Part V.—Bye-Laws. 


Add. Annotation :-—Refd. R. v. Minister of 70. Add. Annotation :—Refd. R. v. Minister of 
Health, Ex p. Yaffe, [19380] 2 K. LB. 98. 


D.L. R. 958%; 2 W. W. R. 563; 52 
Can. Crim. Cas. 47.—-CAN. 


mm (p. 156) i. 2 
Where tho illegality of a bye-law 
appears upon its face there is no 
discretion in the ct. to refrain from 
quashing it. <A rating bye-law pro- 
vided ‘‘ that the rate for public schoo) 
purposes be as requested by public 
school trustees’? :—Held: it wus 
invalid, because it attempted to decle- 
gate the power which by the pee 
Act is vested svlely in the township 
couneil to the publie school trustees 
of the several school sections, & the 
Wegality appeared on the face of the 
bye-law.—e MIDDLETON & GODERICH, 
AL 4D. L. R. 75; O. R. 392.— 


PART V. SECT. 2, SUB-SECT. 1. 


——— ae RR 9 


52 v. a . vw PENNER, 
[1930] 1 D. L. R. 834; 53 Can. C. C. 
242.—CAN. 

ooo (p. 157) i. —---— Bye-law_ pro- 
hibiling keeping of animals—Ercepl 
with con ent of council — Contlitions 
under which consent given not set out.j— 
MILLER «@. BRIGHTON City, [1928] 
V.~L. R. 3753 [1928] Argus L. R. 209. 


dddd (p. 157) i. —-—~- ——.]—Re Fox- 
croger & LONDON, [1927] 4 D. L. R. 
684; 61 0. L. R. 209; revad. [1928] 1 
D.L. RR. 819; 610. L. R. 553.—CAN. 

r (p. 158) i. —— Scrutiny— 
Powers of county court judge.j—A 
county ct. judge bolding a scrutiny of 
the ballot ete deposited in a vote 
on a municipal bye-law may go behind 
inquire if a tenant 
whose name is placed thereon has the 
residential qualification entitling him 
to vote. The judge bas no power to 
inquire whether rejected ballots were 
cast for or against the bye-law. 
Ballots rejected on a serntiny must be 





deducted from the total number of 


votes cast in favour of the 
McPHERSON v. MEHRING, 
S. C. R. 451.—-CAN. 

asa (Dp. 
HowakD 


bye-law.— 
(1913) 47 


on i. pete as ———~. }—Re 
& ORONTO OCORPN., Ke 


10 


299 of the Act.—CLARK v. Epsom RURAL 
Distrricr Councim, [1929] 1 Ch. 287; 98 
L. J. Oh. 88; 
45 T. L. R. 106; 27 L. G. R. 328. 


Add. Annotations :—Apld. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 


140 L. T. 246; 98 J. P. 67; 


Refd. Musical 


SwEEt & TORONTO CORPN., [1928] 
1D.L. R. 952; 61 0.1L. R. 563.— CAN. 


aa (p. 158) ii, ——- Question for 
municipal council.|—A bye-law expro- 
priating a public park land passed by a 
township council was attacked upon 
the ground that it was not enacted in 
the public interest, but in the interest 
of a land co. :—Held: the mattcr was 
one to be determined by the council.— 
HursT v. MERSKA, [1931] 3 D. L. R. 
355; O. Rt, 290.—CAN. 


bb (p. 158) i. T'est.J—-In deter- 
mining whether a municipal bye-law 
Was passed in the public or a private 
interest the primary moving force 
behind the bye-law must be looked at, 
& if that force emanates from a 
private source & is to save harmless or 
to reimburse the corpn. with respect 
to all costs & is to recap the primary 
direct benefit from the byc-law, it may 
safely be concluded that the bye-law 
was in a private & not in the public 
interest.— WALLACE v. DAUPHIN TOWN, 
(1932; 2 W. W. R. 405.—CAN. 

sc. Right to qucation validity—In 
summary proceedings.}—Held: it is 
competent in a summary proceeding 
to challenge the validity of a bye-law 
made by a local authority, even though 
it has obtained the approval of the 
Sheriff & of the Secretary of State.— 
Davip LAWSON, LTb. v. TORRANOR, 
(1929) S. C. 119 (J.).—SCOT. 

sd. Bye-law in the “ interests of the 
city."*|-—In determining whether a city 
bye-law was ‘‘ passed bond fide in the 
interests of the city ’? within the city’s 
charter, allegations of unreasonable- 
nese, oppressivencss & unequal opera- 
tion are of tmportance only so far as 
they have a bearing upon the questions 
of “ bona files " & ‘ public interests.” 
The question of what are the interests 
of the city is certainly, at least prima 
facie, one for the city council to pass 
upon without undue interference from 
the cts. The mere fact that a bye-law 
benefits one individual or class at the 
expense of another does not necessarily 
indicate that it is not in the “ interests 
of the city.”” The burden of showing 
that a bye-law, otherwise valid, was 





arose 
by agreement, defts. 


& the sub-committee. 


trary to defts.’ bye-laws. 


appointed a sub- 
committee to settle all outstanding matters, 
& an agreement was arrived at between pitfs. 
One of the terms of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- 


Vol. XXXVIII.—Public Health. 


120. Add. Annotation :—Refd. Bean v, Flaxton 
R. D. O. (1928), 139 L. T. 320. 

121a. ——— ———.]—Pltfs., a firm of builders who 
had, as a private enterprise of their own, 
built a number of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.’ bye-laws as to the 
drainage, with the result that differences 

etween the parties. 


Subsequently, 


Defts. having 


repudiated the agreement to which their 


Cases 120—137a. 


sub-committee was a party, plitfs. brought an 
action claiming specific performance :—Held : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), s. 99, applied, the verbal con- 
tract made by the sub-committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme.—WILLIAM BEAN & Sons, LTD. v. 
FLAXTON RuraL Disrricr Councin, [1929] 
1K. B. 450; 98 L. J. K. B. 20; 139 L. T. 
320; 92 J.P.121; 26 L. G. R. 385, C. A. 


Part VIi.—Legal Proceedings. 


137a. —-—- —-—- Town Police Clauses Act, 1847 
(c. 89).]—A corpn. was convicted upon an 


not passed in good faith in the interests 
of the city is on the person attacking 
it.—KEILY v. EDMONTON CITY, [1931] 
1 W. W. R. 365; 2D RT 
CAN. 

se. Bye-law in future tense— Valid. }— 
Sr. Gervais v. Govurner, [1931] 3 
Dp. L. R. 604.—--CAN, 


PART V. SECT. 2, SUB-SEOCT. 2. 


54 iii. ——.]— Re DuNtLoPp & Town’ 
BHIP OF DovURO (1859), 18 U. OG HR. 
227.—CAN. 

k (p. 160) i. ——~ ——- Creation of 
monopoly.J—TORONTO v. MANDEL 
BAUM, [1932] 3 D. L. KR. 604.-—CAN. 

ee (p. 160) i. Bye-law creating 
lien—-For unpaid water rutes~-~ Ultra 
vires. }— BURCHELL v. SYDNEY CORPN., 


ert 
» 











{1927} 1 D. L. R. 486: 59 N.S. R. 
94,—CAN. 

b (p. 161) i. ——.]-- He 
BOYLAN & TORONTO CoORPN. (1887), 


15 O. R. 13.—-CAN. 


m (p. 161) i, ——- New 
Yeur’s Day.)—A county licensing ct. 
issucd a bye-luw that all licensed 

reniises within the district including 

Ds & puleis, except us regarded 
travelers & lodgers therein, sbould be 
closed wholly on New Year’s Day, 
&, when New Year’s Day fell on a 
Sunday, then on Monday, Jan. 2 :— 
Fleld: under this bye-law a Monday 
falling on Jan. 2 must be treated as 
a Sunday, &, accordingly, that an 
hotel-keeper who had supplied a cus- 
tomer on such a Monday outwith the 

ermitted i hearted / hours had not 
nfringed his certificate where tho 
customer was ao vond fide traveller, who 
could lawfully have been supplied on 
Sundayv.—-HENDPERSON v. Itoss, [1928] 
S. C. (J.) 14.——SCOT, 

Rate likely to 


Le (p. pe i, i neg 

uce less money m required.)— 

Fred : the ct. would not Interfere.— 

Re Givcurist & SULLIVAN CORPN. 
e (p. 161) L 


—-— Street 
not opened.|—A bye-law provided 
for ee construction of side walks on a 
Btreet to be opened :—Held: as the 
street shown on the plan waa not yot 
& might never be a public street, the 
council exceeded f authority in 
poms the bye-law, which should 
herefore be quashed; the discretion 
of the ct. should not be oxercised in 
favour of the bye-law.—Re OHAPPUS 
&.La SaALte Town, (1928) 2 D. L. R. 
950; 62 0. L. R. 140.-—-CAN. 
Bye-law 


6 ° 161 fi. a 
cahaatne ‘ne eomanl of street-— 























Passed before land . acquired.|—Re 
Cuaprrts & LA SALLe Town, [1928] 
aan L. R. 950; 62 0. L. R. 140.—- 

e (p. 161) i, —— Bye-law 
reguating width of atreets on laying- 
out building siles—Whether applicable 
to roads giving access to butiding estate. } 
—Rosr v. SYDENHAM LOCAL ADMINIS- 
TRATION & HEALTH BoakpD (1928), 49 
N. L. R. 203.—S. AF. 


ud (p. 161) 1. - — --— Fee imposed 
on every fruck delivering merchantlise— 
Whether apnlicoble to trucks belonging 
to owner outside muniripalily.j|—Muni- 
cipal Act, R. S. B. GC. 1924, e«. 179, 
s. 290 (34), as enacted by 1925, c. 35, 
s. 28, which empowers a municipality 
to impose a licence fee on * the owner 
or driver of every truck plying for hire 
or used for the delivery of wood, cual, 
merchandise or other commodity,” 
authorises it to demand the fee from 
every owner of a truck used for the 
delivery of moarchandise within the 
municipality, even though the owner 
is an outsider—NORTH VANCOUVER 
» F. R. STEWART & Co., [1928] 1] 
WwW. W. R. 586; 49 Can. Crim. Ons. 
216; 39 B.C. R. 401.—CAN, 


dd (p. 161) th. —--- —-~— Bye-law 
requiring vehtcirs licensed by town 
council to obtain addilional county 
licence.}—ScoTrisu MorTror TRACTION 
Co., LTp. wv. LANARKSHIRE CouNn'ry 
Counci., [1928] S. C. (Ct. of Sess.) 
yng ao (1929), 142 L. ‘I. 170 UW. L. 


——ae, 





dd (p. 16)) tii, —-- —-—_ Bye-law 
prohilnting use of vehicle_in jitney bus 
service without licence—Jiiney licences 
no longer issued.j}—Re SHAwWRA, [1929] 
1D. L. R. 321; 50 Can. Crim. Cas, 287 ; 
63 O. L. R. 158.—CAN. 


dd (p. 161) iv. ——- Bye-law prescrib- 
ing parking areas for vehirles—Whether 
bye-law regulating trafic—Right to 

arge for use of parking areas.|— 
SCHILLING ¥. MELBOURNE CiTy, [1928] 
V.1. R. 302; [1928] Argus lL. R. 203. 

h (p. 162) 1. ——~ Bye-law restricting 
the carrying-on of restaurants.} — Re 
Byvze-Law No. 304 oF MINNEDOSA 
Town, Wona SING v. MINNEDOSA, 
{1918) 3 Ww. W. R. 181.—CAN. 


o (p. 162) 1. Power to aween 
chimneys confined to chimney inspectors, } 
. Vv, JOHNSTON (1876), 38 U. C. R. 
.—OAN. 


se. Regulation of botanic park— 
Bye-law wprohibiting meetings 
consent of governors-—Valid.}—Fox v. 


i] 








end 





— 


information preferred on behalf of a limited 
co. under sect. 47 of above Act, by one of 


ALLCHURCH, [1926] S. A. 8S. R. 384; 
affd., 40 C. L. R. 135.—AUS. 


sf. ——— Licensing taverns.)—Re 
Broprm & BOwWMANVILLE CORPN. 
(1876), 38 U. C. R. 580.—CAN, 

sg. —— Bye-law increasing service 
tar—Invalid.}—HaRDY v. EDMONTON 
CorpNn. (Alta.), (1925] 1 D. L. R. 256; 
(1924]3 W. W. R. 936.—OAN. 


sh. ——. Bye-law regulating the hous- 
tng of motor trucks & apparatus used 
in truck cartage business——Conastruction. } 
-——Re STRONAOB, [1928] 3 D. L. R. 216; 
49 Can. Crimn. Cas. 336; 61 0. L. R. 
636.—CAN. 

sl, Taro non-resident building 
contractors—-Amounts to indirect taxa- 
tion-—Ulira vires. |—CHARLOTIETOWN 
v. FOUNDATIONS MARITIME, LtT?., 
(1932] 3 D. L. R. 353: 3M. PLR. 196; 
affd., [1932] 8. C. R,. 589.-—-CAN. 


PART V. SECT. 4. 


1 i, Attorney-General. }—Where 
the law resulting from the exercise of 
a statutory power to make a bye-law 
operates for the general advantage 
of the public at large, none but the 
A.-G. may sue in respect of ite breach. 
—A.-G. & LUMLEY v. T. 8S. Gru & SON 
Pry., Lrp., (1927) V. L. R. 22; (1927) 
Argus L. R. 223.—AUS. 

sj. Action to restrain enforcement of 
illegal bye-law— Effect of Rural Alunici- 
pulity Act, s. 335.j~—The provision of 
sect. 335 of Rural Municipality Act, 
Rr. 8. S., 1920 (c. 89), that no action 
can be commenced jn respect of any- 
thing done under an illegal bye-law 
or resolution until a month after the 
quashing or repealing of the bye-law 
or resolution & until a month after 
written notice of the intention to bring 
the action does not apply to an action 
to prevent the municipality from 
enforcing rights claimed by it under an 
illegal bye-law.— VILLENEUVE v. RURAL 
MUNICIPAL OF KELVINGTON, [1929] 2 
D. L. R. 919; 1 W. W. R. 186; 23 
Ss. L. R. 406.——CAN. 


PART V. SECT. 5. 


sr. Bye-law relating to licensing of 
chimney-sweeps——Municipality not en- 
titled fo flr charges for ga ih | aoe 
ScANES v. JONLNSTON, [1930] 4 D. L. R. 
290. --- CAN. 


PART VI. SEOT. 2. 


sy. Keeping marine store without 
licence-——In whose name action lies.)— 
v. O'CONNOR (1882), 


Harsrrax Orry 
15 N.8. R. (3 R. & G.) 190.— CAN. 








Cases 187a—308. 


its directors, for pecans a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act :—Held: 

that P. H. Act, 1875, s. 253, takes the place 
of Town Police Clauses Act, 1847 (c.. ,89):. 
s. 73, which enabled ‘“ any person’ 
recover penalties for evn against that 
Act, & therefore except in the case of informa- 
tion by a party aggrieved or the local 
authority for the district, the consent of the 
A.-G. is now a condition precedent to pro- 


to | 


EnGuiso and Emprre Dicest SupPpLEMENT. 


ceedings for the recovery of penalties under 
the Town Police Olauses Act, 1847 (c. 89).— 
SHEFRIELD OORPN. v. KIrson, [1929] 2 K. B. 
$22; 98 L. J. K. B. 561; 142 L. T. 203 98 

J.P. 185; ait L. BR. 615; 73 Sol. Jo. 348; 

27 L. G. R. 683; 28 Cox, C. O. 674, D. O. 


189. Add. Annotation :—N.F. Sheffield Oorpn. v. 
Kitson, [1929] 2 K. B. 322. 


168. Add. Annotation:—Apld. Holt Bros. & 
Whitford v. Axvridge Rural District Council 
(1931), 95 J. P.8 


Part VIl.—Particular Provisions. 


198. Add. Annotation :—Refd. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 


199. Add. Annotation :—Refd. Re Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 


200. Add. Annotation :—Refd. Re Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 

2038. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


Validity.|—-By the proviso to Advertise- 
ments Regulation Act, 1907 (c. 27), 8. 2, any 
bye-laws made under that section must pro- 
vide for the exemption from the operation of 
such bye-laws of any hoardings or similar 
structures in use for advertising purposes at 
the time of the making of the bye-laws & of 
any advertisements exhibited at that time 
for a period not less than five years. In 1911 
a county council made bye-laws under the 
section containing such an exemption as is 
there specified. In 1927 the council made 
further bye-laws under Advertisements Regu- 
lation Acts, 1907 (c. 27) & 1925 (c. 52), con- 
taining a similar exemption, which, however, 
was qualified by the words ‘ but this ex- 
emption shall not extend to any hoarding or 
similar structure or any advertisement to 
which the bye-law (of 1911) applied ’’ :— 
Held: ( 1) the bye-law in this form was valid 
& intra vires, since hoarding, etc., to which 
the earlier bye-law applied had already 
enjoyed the statutory period of exemption, 
& were not entitled to a second period ; while 
others were in no way prejudiced b the 
exception; (2) a gable end of a building 
25 feet high was not a “‘ hoarding or similar 
structure.’’—-GLOUCESTER BILLPOSTING Co., 
Lrp. v. HOPKINS (1932), 96 J. P. 462; 30 
L. G. R. 488. 


204b. ———- Construction—‘‘ 12 feet in height.’’}— 


204a. 





PART VI. SECT. 5, SUB-SECT. 1. 


PART VII. SECT. 5, SUB-SEOT. 2.——0. 


Deft. was summoned for erecting & main- 

taining for advertising purposes a hoarding 
or similar structure in contravention of a bye- 
law made under Advertisements Regulation 
Act, 1907 (c. 27), s. 2, prohibiting the erection 
or maintenance for ‘advertising purposes of 
any hoarding or similar structure exceeding 
12 feet in height. The alleged hoarding or 
structure consisted of rectangular panels or 
advertisement boards measuring approxi- 
mately 20 feet in length horizontally & 10 feet 
in height vertically & attached to the wall of 
a building. On these panels picture posters 
were pasted. Although the panels did not 
themselves exceed 12 feet in height, they were 
fixed in such a position on the wall as to be 
more than 12 feet above ground level :— 
Held: (1) the words 12 feet in height meant 
the measurement of the hoarding itself & not 
the height at which it was above und 
level; (2) per Avory, J., neither the wall 
nor the panels were hoardings or similar 
structures within the meaning of the bye-law, 
which was intended to apply to some in- 
dependent structure erected on the ground 
& not to panels fixed to a wall.—ROYLE v. 
ORMB (1932), 96 J. P. 468; 30 L. G. R. 404. 


** Hoarding or similar structure ’’—What 
amounts to.}—GLOUCESTER BILLPOSTING Co., 
LTD. v. HOPKINS, No. 204a, ante. 
204d. -]—ROYLE v. ORME, No. 204b, ante. 
265a. ——— Caravan-bungalows. }—RvuISLIP-NORTH- 
woop URBAN DIsTRIcCY COUNCIL v. 
(19381), 145 L. T. 208; 95 J. P. 164; 29 
L. G. R. 835, C. A. 

286. Add. Annotation :—As to (3) eae Bean v. 
Flaxton R. D. O. (1928), 139 L. T. 320. 

308. Add. Annotation :—Apld. Bean v. Flaxton 

R. D. C. (1928), 139 1. T. 320. 


204c. 








PART VII, sna a \ seetadiacaiaa 6. — 


sz. Powers of arbitrator — A ssess- an. “* Addition”’ to butlding—What 
ment of fompeneation— Where corpora- amounts to—Not new gambrel roof in Bye-law providing for formation 
abe ae ae tage t fo erpr er expropriate Hie of oa ch roof. ave (Sa = of ‘tesidential ar area-—Permilting a 
claimant’s T. MICHAEL'S ILLAGE AKAW Us (Sas shop specified st 
COLLEGE & TORONTO CORPN., [1928] [1927] 8 W. W. RR. 107.— : - COBURG Crrv, [1928] LF eee 334; 


3D. L. R. 710; 62 0.1 L. R. 410.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 
ki. —— Requiring l 


icence-—— Valid, }— 
WROBLEWSKI 0. MCLAREN (1927), 29 a a Ps 
Tyee Sayan: PHRIES ea a 
Argus L, 


PART VII. SECT. 5, Beans 1.—A. 


PART VII. SECT. 5, SUB-SECT. 4.—A. 
80. What is poe building-— Club « 
da Tia 


LISTER 
iy, Fe 100 


11928} Argus L. R. 197.—A 


PART VII. SECT. 5, ipa 9.—A. 
812 i. For “ Not retrospective ’’ read 
pork ospective 


2 il. ae Held: the mere de- 
posit of plans & the ma of an 
application for a permit unde, he then 
existing building nh feces ® con- 
Aspe a prima bt to have 


wale 
(ipg8] 


nces— 





ad. “ Store. ee gasoline the plans & prove. re not enough 
sareiea* Btaticn a « store, Re PART VII. SECT. 5, SUB-SECT. 4.—B,  ¢0°)Javent the from exercising 
DOMESTIC Sraniad & sp. Who are ownersa—Couniy court its statutory power - pa. & Prine -law 
Co. oe. are 832) 0. ne 300; house.)}——R. v. TYRONE COUNTY ie Deere ee the erection of b 
3D. L. R. 1 [1928] N. 1. 103.—IR, character proposed, within a 


12 


313. Add. Annotation :—Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
$38a. Relaxation of bye-law—Under Housing Act, 
1925 (c. 14), s. 99.)—Wi1t1aAm BEAN & Sons, 
Lrp. v. FLAXTON RURAL District CoUNCIL, 


No. 121a, ante. 


Vol. XXXVIII.—Public Health. Cases 313—471. 


389. Add. Annotation :—Generally, Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1928] Ch. 325. 


856. Add. Annotation :—Consd. Brown v. Dagen- 
ham U. D. O., [1929] 1 K. B. 737. 


357. After ‘‘ D”’ following this case add :— 


SUB-SECT. 14.—NURSING HoMaEs. 
See Nursing Homes Registration Act, 1927 


(c. 38). 


defined area.—Re UPPER CANADA 
RNsTaTEs & MACNIcOL, (1931) 4D. L. KR. 
459; O. R. 465: affd., (1932) 2 
D. L. R. 528.—CAN. 


PART VII. SECT. 5, SUB-SECT. 9.—C. 
828 1. Continuing offence-—Erection 

of building without approval of plans— 
o notice of disapproval served 

council.|— Held : the contravention of 


the bye-laws was a contin offence. 
-—~PORTSTEWART URBAN DISTRIOT 
mo v. HAMILL, [1927] N. I. 181.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 





382 ii. -~—— Employer—Evidence 
of contract for med & surgi care 
of employees. )— QUEEN IOTORIA 
MEMORIAL HospiraL v. BoOoTH, LTD., 
{1927} 4 D. L. R. 1016; 61 0. L. R. 
293.—O e 

352 ili. ——— —-— Patient admitted as 
resident of ctily--—Bul having Iegal 


settlement elsewhere. }—On the certificate 
of her physician that she wan a resident 
of the City of Sydney, G. was admitted 
to the Sydney hospital as a patient 
fortreatment. It was discovered some 
time later that G. had a legal settlement 
at Glace Ray, & she was removed there 
& accepted. In the meantime there 
was due to the Sydney hospital tho 
sum of $194.5 for hospital services, 
including drugs & medicines. The 
amount due was admitted :—Held: 
the City of Sydney, paying the claim 
of the hospital, was entitled to 
indemnity against deft., & judgment 
should be entored in favour of pltf. 
for the amount claimed with costs.— 
SYDNEY Crry v. GLacE Bay Town, 
[1928] 1 D. L. R. 729; 59 N.S. R. 


448.—CAN. 

852 iv. Charge on patient's land 
—Gives no charge on land of husband 
for treatment of vo bag rete LAND 
TrTLEs Act, Jte Mc EY RURAL 
MUNICIPALITY CAVEAT, [1922] 2 
W. W. R. 8098; 66 D. L. R. 819.—CAN. 

362 v. —— No precedence over 
fe mortgage.] — MANUFACTURERS 

Ire INSURANCE Co. v. FLOWERY 
PLAINS (No. 33), [1924] 1 D. L. R. 66; 
20 Alta. L. R. 100; [1923] 3 W. W. Rh. 
1361.—CAN. 

352 vi. Action to recover—Con- 
dition precedent. }—Proof of the written 
order required by Town Act, 1927, 
8. 153 (4), is essential to the main- 
tenance of an action under as. 153 (9) 
for the recovery by a municipality of 
the value of the treatment & care 
furnished in a municipal] bospital to an 
indigent sick eraon.—SISTERS OF 
CriARITY OF THE PROVIDENCE GENERAL 











HosprraL OF DAYSLAND v. MARTY, 
EDMONTON CrIry o». ae (ale 5 


{1928] 4 D. L. R. 797; 
265.—OAN 


352 vii. —— Implted contract. } 
-—~VERNON JUBILEK HOSPITAL  ¥. 
Pounn, [1932] 2 D. L. R. 8138.—OAN. 

ki. ——— For treatment af indigents— 
Emergency.J}——-Where an indigent resi- 
dent of a rural munici ty was 
admitted to a hospital, as an omergency 





Servant in—Liability for unemployment insur- 
ance.}—See WorK & LABOUR, 
p. 1806, No. 122. 


886. Add. Citation :—[(1928] 1 K. B. 65, D. C. 


ol, XLIV., 


SuB-sEcT. 4.—-HoOUSING OF WORKING CLASSES. 
(Vol. XXXVITI., p. 212.) 
See Housing Act, 1930 (c. 89). 


471. Add. Annotation :—Distd. Re Bowman, South 
Shields (Thames Street) Clearance Order, 


1931 (1932), 96 J. P. 207. 


case, & the matron of the hospital 
called in a doctor on the rota to at 
the case, held that, under Rural Munici- 
pality Act, R. S. S., 1920, c. 89, he 
was entitled to recover from the rural] 
municipality bis reasonable charges for 
neccssary services rendcred the patient. 
—COLES t. WAWKEN RURAL MuUNICI- 
PALITY, [1928] 3 W. W. R. 532: affd., 
{1929} 4 D. L. R. 1071; 1 W. W. R. 
663.—CAN. 


were — oe 








k ii. -}—The phrase 
** in case of emergency ”’ in sect. 508 C ) 
of Rural Municipality Act, HK. S. S., 
1930, which imposes a liability on rural 
municipalities for hospital services 
rendered their indigent residents at the 
municipality’s request or “in case of 
emergency,’’ refers to some urgent 
need, some condition of the patient 
requiring his immediate admission to a 
hospital.—PRince ALBERT CITY ». 
CANWOOD RURAL MUNICIPALITY, [1931 ] 
2 WwW. W. R. 36; 2 D. L. R. 955.—- 
CAN. 

k iii. Contract— Fulfilment 
of statutory conditions.}—The council 
of deft. municipality passed a resolu- 
tion authorising the reeve & secrctary 
to “handle the casc’”’ of a boy who 
had been admitted to pltf.’s hospital, 
&, following a report from the secretary 
as to his interview with pltf., the 
council passed another resolution 
authorising the payment of a eccrtain 
sum per week while the boy continued 
in tho hospital. Pltf. sued for the 
balance of an amonnt alleged to be due 
to him under said arrangement :— 
Held: plitf. was entitled to assume in 
entering into the contract that the 
canditions necessary to enable the 
council to act. had been fulfilled & was 
not obliged to provo at the trial that 
the patient came within them.—Bupp 
v. AMBRIA RURAL MUNICIPALITY, 
(1931] 1 W. W. R.177; 2D. %. R. 258. 
—CAN. 

k iv. Tubercular patients. } 
—-Sect. 15 (2) of Sanatoria for Con- 
sumptives Act, R. S. O., 1927, is not 














implicdly repealed by sect. 21 of 
Hospitals & Charitable Institutions 
Act, R. S. O., 1927. PItf. assoen., 
therefore, held entitled to reeover 


from deft. municipality for treatment 
of an indigent patient resident in the 


municipality. —NATIONAL SANATORIUM 
ASSOON. tv. BRACEBRIDGE, [1930] 4 
D L. R. 417 ° 65 O. i. R. 623 ’ rcevsg., 


65 O. L. R. 395.—CAN. 


k v. .}—It is only in cases 
where the municipality has authorised 
the treatment or attendance that it 
can be hold Hable under Rural Munici- 
pality Act, 1920, to a physician for 
services rendered by him to an indigent. 
—BLACK v. EDENWOLD RURAL MUNICTI- 
PALITY or, [1931) 1 D. L. R. 577; 
11930} 3 W. W. R. 529; 25S. L. R. 


136.—CAN. 

k vi. ——,J—Where a city owns 
@ hospital & the hospital board is not a 
body corporate, but merely a managing 
body which the city may appoint to con- 
duct the hospital, the right of action to 
recover for the treatment of indigents 
which arises under Rural Municipality 
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Act, ss. 198, 199, is vested in the city, 
not in the hospital board. I» such an 
action the fact that deft. municipality 
did not answer the notice which the 
hospital board, as required by sect. 
199 (1) (a), sent to it, does not preclude 
it from disputing the alleged residence 
& indigence of the patients {in question. 
—Moosk Jaw, Crry oOFr v. RURAL 
MUNICIPALITY OF TERRELL (Sask.), 
{1930)2D.L.R. 81; (192913 W. W. R. 
573; 248. L. R. 170.—CAN. 

k vii. ——.J—A physician or 
surgeon cannot hold a municipal 
district liable for services rendered a 
resident fndigont in the absenco of the 
written order required by sect. 150 (4) 
of Municipal District Act, 1926, except 
where under sect. 150 (5) the order 
nay be dispensed with in respect of a 
first visit in a case of sudden & urgent 
necessity : but even in the latter case 
the practitioner who voluntarily renders 
such services cannot hold the district 
liable therefor unless they have beon 
sanctioned by the district.—WAGNER 
v. PINE LAKE MUNICIPAL DISTRICT, 
[1931}) 2 W. W. R. 481; 4D. LL. R 
481; 25 Alta. L. R. 473.- -CAN. 

k viii. Whether village 
liable.j—Sect. 179 of Village Act, 
R. S. 8., 1920, does not render a village 
liable to a physician for medical 
services renderecdt to an indigent. In 
order for a village to be held to be 
under such liability, there must be 
prc of a contractual relationship 

etween the village & the physician.— 
JACKES t ST. WALBURG VILLAGE, 
[1931] 3 W. W. R. 534.—CAN. 

k ix. .}—Under Hospitals 
Act, R.S. A., 1922, a municipal district. 
is not liable to a hospital for hospital 
services rendered an indigent resident 
of the district unless they have been 
authorised by the written order of the 
municipal authority or, where the case 
was one of urgent & sudden necessity, 
by a verbal order.—EDMONTON HOs- 
PITAL BOARD v. MUNICIPAL DISTRICT 
oF LIBERTY, [1932] 1 W. W. R. 599; 
2D. L. R. 374; 26 Alta. L. R. 166.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 2.—C. 


sr. Liability of municipality to pay 
nurses-—d& those furnishing necessities 
at request of health officer.}—-CAMERON 
v. DAUPHIN (1904), 14 Man. L. R. 573; 
24 C. L. T. 99.—CAN, 


PART VII. SECT. 10. 


; "Poh taley Hore epearpey slreet—— 
Liability of owner to pay cost of fencing—— 
Erecied by local authority. |——-BUCKIE 
MAGISTRATES 0, SEAFIELD'’S DOWAGER 
CoUNTERSS TRUSTEES, [1928] 8. C. 
(Ct. of Sess.) 525.—SCOT. 


PART VII. sated Neh SUB-SECT. 4.— 
e a e 

476 i. Disobedience of order—Letling 
by husband of he beng Bach }—The pro- 
prietrix of two houses, with regard to 
which a closing order was then opera- 
tive, was o with a contravention 
of Housing (Scotland) Act, 1925 (c. 15), 


48* 

















Cases 48la—502e. 


481a. Power to make order when satisfied that 


house unfit for habitation—Meaning of ‘‘ satis- 
fied.”"|—By Housing Act, 1980 (c. 39), 
s. 19 (1), a local authority, if, upon considera- 
tion of an official representation or a report 
from their officers or other information in 
their possession, they are “ satisfied ” that a 
dwelling-house is unfit for human habitation 
& is not capable at a reasonable expense of 
being rendered so fit, may make a demolition 
order :—Held: (1) ‘‘ satisfled ’’? must) mean 
prima facie satisfied. It was the duty of the 
local authority to treat that satisfaction 
merely as a temporary satisfaction on the 
information then before them & open to be 
modified or changed should the owner of the 
house give them further information or make 
a further offer to do certain works; (2) an 
appeal lay to a county ct. judge against a 
demolition order made by a local authority 
both on questions of fact & on questions of 
law.— FLETCHER v. ILKESTON CORPN. (1931), 
i ~ P73; 48. LR. 44; 300. G. 2. 6, 


502a. —-—- —-— From owner— Who is owner.|— 
A solr., acting for the administratrix of a | 


deceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (c. 35), s. 38 (see, now, Housing Act, 
1925 (c. 14), 8. 3), sought to recover the 
expenses from the solr. as ‘‘ owner ”’ within 
sect. 38 :—AHcld: he was the owner, though 
he was not the person who received the rent 
directly from the tenants, as there might 
be more than one owner, & every one receiving 
the rent, as rent, in succession ‘became the 
““ owner.”’-—WatTrs v. BATTERSEA CORPN., 
[1929} 2 Kk. B. 63; 98 L. J. K. B. 273; 140 
lL. T. 694; 93 J. P. 187; 45 T. L. R. 224; 
73 Sol. Jo. 143; 27 L. G. R. 807, C. A. 


—~ -—-— Statutory charge—lIncidence of 
charge.|—-The charge created by Lousing 
Act, 1925 (c. 14), s. 3, is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises.—-PADDINGTON Boroudu 
COUNCIL v. FINUCANE, [1928] Ch. 567; 97 
L. J. Ch. 219; 139 L. T. 368; 92 J. P. 68; 
26 L. G. RR. 283. 





nn oation :-- Folld. Bristol Corpn. v. Virgin, [1928] 2 K. B. 
502c. ee 








—-~.]—The charge given 
to a local authority in respect of repairs by 
Housing Act, 1925 (c. 14), s. 3, is a charye on 
the whole of the proprietary interests in the 
premises, & ranks in priority to a fee farm 
rent already issuing out of the premises.— 
BRrisTon Coren. v. VIRGIN, [1928] 2 K. B. 
622; 97 L. J. K. BR. 522; 189 1. T. 376; 
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92 J.P. 146; 447. L. R. 546; 26 L. G. BR. 
443, D. C. 


(e) Clearance Areas. 
See Housing Act, 1930 (c. 39), s. 1 (1). 


502d. What is ‘‘ dwelling-house ’’—-Common lodg- 


ing-house.|—A common lodging-house is a 
‘* dwelling-house ’’ within Housing Act, 1930 
(c. 89), 8. 1 (1), so as to come within the scope 
of the section. The fact that the people who 
dwell in it aré of such a character & live under 
such conditions as to make it a common 
lodging-house does not cause it to cease to be 
a dwelling-house.—Re Ross & LEICESTER 
Corpn. (1932), 96 J. P. 459; 30 L. G. R. 382. 


502e. Validity of clearance order-——Mistake in 


number of days allowed for vacation—Con- 
firmation with modification by Minister of 
Health.|—A clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), purported to require that certain of 
the buildings to which it related should be 
vacated in a less number of days from the 
date on which it would become operative 
than the period of twenty-eight days from 
that date as required by the Act. The 
Minister of Health confirmed the order with 
the modification that the less number of days 
was altered to twenty-eight days. The order 
did not include a “ starred ’’ note to the form 
of clearance order prescribed by Provisional 
Regulations. 1930, made under the Act 
setting forth the substance of sect. 11 of the 
Act. On an application to the High Ct. 
under sect. 11 (3) by the owner of these 
buildings as a person aggrieved by the order 
to question its validity in regard to them :— 
Held: (1) the mistake as to the number of 
days in the order as originally made did not 
render it an order which was not within the 
powers of the Act, or prevent it from applying 
to these buildings; the order having been 
confirmed by the Minister with the above- 
mentioned modification, it could not be said 
that the requirement of the Act as to the 
number of days was not complied with by the 
order; &, therefore, that mistake in the 
order as originally nade was not a ground on 
which the High Ct. should quash the order 
in so far as it affected these buildings ; (2) the 
omission of the starred note did not render the 
order an order which was not within the 
powers of the Act; assuming that it was a 
requirement of the Act that that note should 
be included in the order, there was no evidence 
in the case before the ct. to show that the 
interests of appct. had been substantially 
ee by that requirement not having 

een complied with; &, therefore, the 
omission of the note was not a ground on 
which the High Ct. ought to quash the order. 


gs. 9, in respect that she, ** being the 
owner within the meaning of the Act.’' 
had let the honses as dwelling-houses, 
or alternatively had permitted them to 
be so occupied. It appearcd that. the 
houses, which had been closed in 1928 
under a closing order, remained un- 
occupied until 1930, when, by per- 
mission of the husband of the accused, 
they were occupied by tenants, from 
whom he collected rents. It further 
appeared that. for the period involved 
in the case, the husband was generally 
known to act as factor for his wife in 
the management of her properties, 
including the houses in question. On 


these facts the Sheriff-substitute found 
the charge not proven :—Held: in the 
absence of an express finding that the 
husband was in fact his wife’s factor, 
& that, in that capacity, he bad Iet the 
subjects with his wife’s knowledge & 
approval, it could not be said that she 
had been proved to have let them, or 
permitted them to be oceupied, within 
the meaning of the statute.-- HAta v. 
SRR [1931] S. C. (J.) 29.—- 


PART VII. SECT. 11, SUB-SECT. 4.-—C. 


sv. Town Planning & Development 
Act, 1920— Whether applicable to sub- 
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division into farming areas—Private 
romis marked on plan. )—-A pieco of land 
eoinprising about 14,000 acres, situated 
in a farming district, & within the 
boundaries of a district council area, 
was subdivided Lae the owner into 
twelve lots. A plan was deposited 
in the Landa Titles Registration Office, 
& showed certain private roads which 
were marked ‘“ private roads to be 
vested in” the owner:—Held: the 
foc-simple of these roads did not vest, 
by virtue of Town Planning & Develop- 
ment Act, 1920, in the district council. 
—LOXTON DistrRicr COUNCIL v. BRUCR, 
[1927] 8. A. S. R. 463.— AUB, 
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that it was not a requirement of the 
Act that the starred note should be included 
in the order. 

(3) The High Ct. will entertain an applica- 
tion under Housing Act, 1930 (c. 39), s. 11 (3), 
by a eee aggrieved by a clearance order, 
who desires to question its validity only on 
the grounds mentioned in that sub-section or 
either of them, namely, that the order is not 
within the powers of the Act, or that any 
requirement of the Act has not been com- 
plied with, or possibly on the further ground 
that there is no evidence to support the order ; 
& not on the ground that the evidence is 
insufficient to support the order.—Re Bow- 
MAN, SourTH SHIELDS (THAMES STREET) 
CLEARANCE ORDER, 1931, [1932]2 K. B. 621 ; 
1l01L. J. K.B. 798; 147L.7T.150; 967. P. 
207; 48 T. L. R. 3513; 76 Sol. Jo. 273; 30 
L. G. R. 245. 


502f. ——— Omission of starred note relating to 
Housing Act, 1930 (c. 89), s. 11.) —Re Bow- 
MAN, SOUTH SHIELDS (THAMES STREET) 
CLEARANCE ORDER, 1931, No. 502¢, ante. 


502g. ~—— Alternative accommodation-——For resi- 
dential & not business purposes. |—He GAaTEs- 
HEAD (BARN CLOSE) CLEARANCE ORDER, 
1931 (1932), 49 'T. L. R. 101. 


506a. Improvement scheme—Validity—Particulars 
of proposed development must be shown. ]— 
An improvernent scheme purporting to be 
made under the provisions of Housing Act, 
1925 (c. 14), after providing for the acquisi- 
tion & clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. The scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
either within or without the area, according 
to a scheme to be approved by the Minister. 
The scheme had been presented to the 
Minister with a petition for its confirmation : 
-—Held: in order to be a valid improvement 
scheme within Part Il. of the Act, a scheme 
must, besides providing for the acquisition 
& clearance of an area, contain particulars of 
the proposed development of the area, & not 
confer on the local authority an unrestricted 
power to sell or lease the cleared area.-— 
R. vw. MINISTER OF LEautTu, Ex p. Davis, 
[1929] 1 K. B. 619; 98 L. J. K. B. 686; 141 
L. T. 6; 93 J. P. 49; 45 T. L. R. 845; 27 
L. G. R. 8077, C. A. 


Annotations :—Distd. Minister of Health v. R., Ex pn. Yaffe, 
{1931] A. C. 494. Consd. R. v. Webster, Ax p. Marshall 
(1931), 95 J. P. 226. Refd. R. ». London County Council, 
v4 a eon Protection Assoen., Ltd., [1931] 

e . 5. 


506b. -—— —-— Power of local authority to sell 
or lease cleared area.]|—R. v. MINISTER OF 
HEALTH, Ex p. DAviIs, No. 506a, arite. 


506¢c. —--— Confirmation of unauthorised 
scheme-—Effect of Housing Act, 1925 (c. 14), 

s. 40 (5).}+—Housing Act, 1925 (c. 14), s. 40, 
which empowers the Minister of Health to 
make an order confirming, with or without 

- modifications, an improvement scheme made 
under the Act, & provides that ‘‘ the order of 

the Minister when made shall have effect as 





ee eres 


eee 


Cases 502e-—518. 


if enacted in this Act,’’ does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. 

The Corpn. of Liverpool submitted to the 
Minister of Health for confirmation a docu- 
ment under the common seal purporting to 
be an improvement scheme under Housing 
Act, 1925 (c. 14), 8. 35, in respect of an 
unhealthy area within the city. The first 
part of this document, after defining the area 
proposed to be dealt with, by clause 5, 
empowered the corpn. in general terms to 
make & widen & stop up or deviate any 
street in the area, directed them to appro- 
priate other parts of the land to the erection 
of dwelling-houses for the working classes, 
& provided that any lands not required for 
these purposes might be disposed of as the 
corpn. might think fit. The second part 
contained estimates of the cost of acquiring 
the land & of the lay-out, & stated that 
there were no surplus lands. The Minister, 
after holding a public local inquiry, made an 
order modifying the scheme by providing 
(inter alia), in lieu of clause 5, that the whole 
of the lands in the area should, subject to 
the provision of any necessary streets & 
approaches, be used for the purposes of 
rehousing, & confirming the scheme as so 
modified. The owner of two houses which 
it was proposed to acquire compulsorily 
under the scheme on account of their sanitary 
condition obtained a rule nisi for a writ of 
certiorari to quash the order of the Minister 
as being made without jurisdiction, inasmuch 
as the scheme which the order purported to 
confirm was not an improvement scheme 
within the meaning of the Act in respect 
that (a) it was not accompanied by a lay- 
out plan & (b) it provided that land within 
the area might be disposed of as the corpn. 
might think fit :—Held: the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act. & any defects 
in the scheme had been cured by the order 
of the Minister.—MINISTER OF HEALTH v. 
R., Ex p. YAFFE, [1931] A. C. 494; 100 
L. J. K. B. 306; 47 T. L. R. 337; 75 Sol. Jo. 
232; sub nom. R. v. MINISTER OF HEALTH, 
Ex p. YAFFe, 145 L. T. 98; 95 J. P. 125; 
29 L. G. R. 306, H. L. 

Annotations :-~-Consd. KR. v. Webster, uc py. Marshall (1931), 
95 J. P. 226. Refd. KR. v. London County Council, Ar P. 
Entertainments Protection Assocn., Ltd. (1931), 144 L. T. 
464: Ze Bowman, South Shiclds (Thames Street) Clear- 
ance Order, 1931 (1932), 96 J. P. 207. 


509a. Subsidy—-Amount—Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 35).]—STEemn (JOHN G.) & Co., Lrp. 
vy. Stimuma County Counc. EHAsTERN 
District COMMITEE (1927), 91 J. P. 205; 
26 L. G. R. 51, H. L. 


509b. —-— Agreement waiving compliance with 
bye-law— Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.) —-WiLLIAM Bran & 
Sons, Lrp. v. FuaxtTon RuraL DISTRicT 
CounciL, No. 121a, ante. 


Appeal to county court—Not limited to 
question of law.}-—FLETCHER v. ILKESTON 
CorRPN., No. 48la, ante. 


518. Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 





518a. 
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Cases 524—607. 


524. After “‘ (d)’’ following this case add :— 
(e) Clearance Orders. 


See Housing Act, 1930 (c. 39), s. 11; 
R. 8. C. (No. 2), 1932, S. R. & O., 1932, 
No. 514. Pracric#, Part LXIII., post. 


524a. Application to High Court—Grounds for.}— 
Re Bowman, SovutH SuHrmtps (THAMES 
saga CLEARANCE ORDER, 1931, No. 502e, 
ante. 

533. Add. Citations :—sub nom. R. v. WaARzB- 
LINGTON OVERSEERS, 22 L. T. O. 8. 304; 
18 J. P. 647; sub nom. Ex p. WARBLINGTON 
OVERSEERS, 18 Jur. 494. 


584. Add. Citation :—sub nom. R. v. DEVERELL, 
23 L. J. M. C. 121. 
Add. Annotations :—Refd. R. v. Kingswinford 
Overseers (1854), 2 E. & B. 688; Backhouse 
v. Bishopwearmouth (1861), 7 Jur. N. S. 338. 
549. Add. Annotation :—Consd. Woolliscroft v. 
Stoke-on-Trent Corpn. (1928), 92 J. P. 150. 
556a. Registration—Removal from __ register-—- 
Grounds for.]-—Pltfs. were the owners of 
premises which had been used for a long 
eriod prior to Mar. 1924, as a slaughter- 
ouse in connection with their business as 
meat salesmen, & were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), s. 126. By a resolution 
passed by the City Council on July 22, 1926, 
pltfs.’ slaughter-house was removed from the 
register upon the ground that no slaughtering 
been done on the premises between 
Mar. 1924, & July, 1926 :—Held: upon the 
evidence, these premises had throughout the 
Sankar in question been continuously occupied 
y pits. as a slaughter-house & used as such. 
The local authority were therefore not entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
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—WOOLLISCROFT v. STOKE-ON-TRENT CORPN. 
(1928), 92 J. P. 150; 26 L. G. R. 5622, C. A. 


SuB-sHcT. 1.—IN GENERAL. 
(Vol. XXXVITI., p: 227.) 


584a. Adoption of Acts—Right to poll.}—A meeting 
of ratepayers was summoned for the purpose 
of determining whether the provisions of the 
Public Libraries Acts should be adopted in 
defts.’ district. A chairman having been 
chosen, the resolution to adopt the Acts was 
carried upon a show of hands; a poll was 
demanded, but the chairman refused to grant 
it. Defts. declined to put in force the Acts: 
—Held: the right to demand a poll existed 
by the common law, & had not been taken 
away by any of the provisions contained in 
the Public Libraries Acts, & defts. could not 
be pouipened by mandamus to carry out the 
Acts. 

The question is whether it is not an 
attribute at common law of all public meet- 
ings, that any qualified person may demand 
a poll, & the meeting may be enlarged so 
that all persons duly qualified may come in 
& take part in the decision. Cannot a meet- 
ing be adjourned at common law? Both 
reason & authority show that where a large 
class of persons exists who are qualified to 
take part in a meeting, an opportunity ought 
to be given of summoning them & of allowing 
them to record their votes (BRETT, L.J.).— 
R. v. WIMBLEDON LocaL Boarp (1882), 8 
Q. B. D. 459; 561 L. J. Q. B. 219; 46 L. T. 
47; 46 J. P. 292; 30 W. R. 400, C. A. 


Add. Annotations :—Refd. Grant v. Derwent, 
[1929] 1 Ch. 390; Port of London Authority 
v. Canvey Island Comrs. (1931), 101 L. J. Ch. 
63. 


607. 


PART VII. SECT. 12, SUB-SECT. 1. 


Li. Injury to employee-—Whether 
negligence must be proved.}—P)tf. while 
working for deft. in clearing brush 
from the latter’s farm was injured by 
an explosive which deft. had brought 
on to the land for use In the clearing 
of it, & which plitf. by pure chance 
struck with an axe :— , pltf. 
must prove negliigence.—PIETRZAK v. 
ROCHELEAU, [1928] 2D, L.R. 46; [1928] 
1 W.W. R. 428; 23 Alta. L. R. 337.— 

sw. Explosives Act, R. S. C., 1927— 


Not binding on Crown.}—R. v. LEBLANC 
(1930), 1 M. P. RR. 21.—CAN. 





PART VII. SECT. 12, SUB-SECT. 2. —B. 


529 1. Petroleum for light vehicles— 
Locomotives on Highways Act, 1896, 
c. 36, 8. Pr Lag tote ail to Scolland of 
regulations by Home iogat }—~ 
GALLOWAY v. ANDERSON, [1928] S. C. 
(J.) 70.~-SCOT. 


PART VII. SECT. 14, SUB-SECT. 4. 


h i. —— Negligence.}— 
FORREST vu. METROPOLITAN MEAT 
INDUSTRY Bp. (1928), 288. R. N.S. W 
621 : 45 N. Ss. . Ww. N. 193.—AUS. 


h ii. Bye-law depriving 
owners of animals slaughtered of portion 
of offal—Whether reasonable.}—A byeo- 
law, made by a controlling authority 
of an abbatoir, in pursuance of 
Slaughtering & Inspection Act, 1908, 
gs. 18, & sect. 3 of the Amendment Act, 
1910, is intra vires & reasonable not- 
withstanding that its operation deprives 
the owners of animals slaughtered of 
a proportion of the offal & effects a 
confiscation of same.--—SMITH v. BLEN- 
HEIM BoRouGit CouNcIL, [1928] N. Z. 
L. R. 536.-—N.Z. 


PART VII. SECT. 20, SUB-SECT. 1.—A. 


sx. Depositing refuse an as to be 
nuisance.|—Health Act, 1919, s. 32 (2), 
makes it unlawful for a private citizen, 
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as well as for a municipal council, to 
deposit refuse or rubbish in any place 
where it may be a nuisance. <A deposit 
contributing to a continuing nuisance 
held sufficient to support a conviction 
under the section.——PAINTER v. O’CON- 
NELL, [1928] V. L. R. 2593; [1928] 
Argus Lis R. 159.—-AUS. 


PART VII. SECT. 20, SUB-SECT. 1.---B. 


sy. Right of disposal of owner of 
garbage.|—A statute giving a munici- 
pality power to “ establish, maintain, 
equip, own, & operate garbage collec- 
tion & garbage disposal & reduction 
works "* does not support a bye-law 
which purports to take away from an 
owner of garbage his right to dispose 
of it to whomsoever he pee pro- 
vided he does not there create a 
nuisance or violate some valid health or 
other regulation.—R..v. BELL (Alta.), 
[1929] 2 W. W. R. 337; 51 Can. Crim. 
Cas. 414.—CAN. 
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RAILWAYS AND CANALS. 


Part |.—Railway Companies Generally. 











& the 


Vanderpant v. 


5a. .Purchase of Indian railway—-Deductions for fixed by resolution in D 1900 ; 
sinking eee : te ers rane had no power rare the rate of 
on a summons en ou y the annuity e uction.-ARMSTR NG M 
CE ee ee ee anne ve Puma a Donors 
way rchase Ac (6 4 Vict oe 
c. Cxxxviii), that, for the purpose of pro- Sia, Ry. Co Se eee ee & DUNDEE 
viding the sinking fund to replace capital at es ees ie eode 
the end of a fixed period, the sum to be 50. After cross-reference following this case 
deducted under sect. 21 of the Act from each ee 
half-yearly payment of Class B annuities Abolition ae duty.J- -See Finance Act, 
was 5s. 8d. in the pound, being the amount 1929 (c. 21), s. 3. 
Part 11.—Construction and Repair of Railways. 
69. Add. Annotation :—Refd. A.-G. v. Smethwick 171. Add. Annotation :—Refd. 
vile (1932] 1 Ch. 662. Mayfair Hotel Co., [1930] 1 Ch. 138. 
118. Add. Annotation :—Refd. Farnworth v. Man- 197a. J—A railway co. agreed with a 
chester Corpn. (1929), 98 L. J. K. B. 224. landowner, through whose estate the railway 
186. Add. Annotation :—Consd. Manchester Corpn. would pass, to construct & maintain a siding 


v. Audenshaw U. C. & Denton U. C., 


Ch. 763. 


PART I. SECT. 4, SUB-SECT. 1. 


sa. Power of federal railway to sell 
its assets—Neceasity for sanction of 
Lipa iaing as thn 4 Coane ait Ne 
Lge), @. R. 42 K. 3 284. —CAN. 


Power to ory on businesa 
reasonably incidental to operation of 
poseaa shoe of ansenits. phato- 
graphs & refreshments.}-——QUEEN Vic- 
TORIA NIAGARA FALIS PARK ata 
v. INTERNATIONAL RY. ay Ld 

D.L. R. 755; 63 O. L. R. 49.—CAN 


PART I. SECT. 4, SUB-SECT. 3. 


n (p. 252) i. Powers of 
Minister.}—The Crown expropriated 
a certain area for use in the building 
of the terminal of the Hudson Bay 
Railway at Churchill & for a port on 
Hudson Bay. At the date of the 
taking there were no permanent 
habitations anywhere in the vicinitv 
save a Hudson Bay Post & Mounted 
Police Post. The future of Churchill 
was altogether dependent upon the 
completion of the work for which the 
Jand was en :—Ji/eld: under the 
Expropriation Act a Minister of the 
Crown may take any land for the use of 
His Majesty as he thinks advisable to 
take, & his decision or judgment that 
the lands so taken aro necessary for a 
ublio work fg not open to review by 
© cts. his power or authority does 
not interfere with the security in the 
enjoyment of private property, as the 
Crown must compensate the owner of 
any lands so taken for the value thereof 
all damages resulting from the 
Se Od hg ion. Speculative prices paid 
by purchasers of real estate in the 
cinity, some fifteen years before tho 
expropriation in question, are not a 
fair criterion of the market value of 
similar property at the date of the 
expropriation enereor: ane advan- 
s due to t out of the 
scheme for which the jane s wore taken 
Sagi Oe ld tor eo 
compensation 5) or the sa 
lands.—R. v. BrErou, (1930) Ex. C. Rf. 
1383.—CAN. 








[1928] 


connected with their railway at B., together 


with all necessary approaches thereto for 


nD: cig Solas ro None 
pelea ourt of Canada.}—CEDAR 
Rapips Mra. & Power Co. v. LACOSTE, 
[1927) or D. 1 Lis R. 83.—CAN. 

eee (p. 253) i. Jurisdiction of 
Exchequer Court-—Effect on ih eh 
commenced in Provi Court.]— 
Held: (1) the Exchequer Ct. of 
Canada has no jurisdiction to hear & 
determine an action by the Canadian 
National Railway, for fixing the com- 
pensation to be paid for lands cxpro- 
priated by it before June 14, 1929, 
date when the C. N. R. Act came into 
force, conferring jurisdiction on this 
ct.; (2) the legal proceedings already 
instituted before the Provincial Cts., 
under the Rallway Act, should be there 
continued & even enforced, defts. 
having a vested right to do so under the 
law oxisting at the date of expro- 
preven: When the effect a & repeal 
is to take away a right, prima facie, it. 
is not retroactive; but when it deals 
exclusively with procedure it is retro- 
active.——CANADIAN NATIONAL Ry. Co. 
v. ee vec) Hx. C. R. 145; 4 
D. L. R. 537.—CAN. 

86. pone to alienate lands taken.jJ— 
PRATT v. GRAND TRUNK Ry. Co. (1884), 
8 O. R. 499.—CAN. 

ee Acquisition from tenant for life.]— 

M DLAND Ry. OF CANADA v. YOUNG 
(1893), 22 S. O. R. 190.—CAN. 

se. For what purpose land may be 
taken—FHotcl Sy ad lence a not 
included.}—Tho Canadian National 
Rys. Co. has tho right to expropriate 
land for the purposos of a hotel; but 
has no right to expropriate the minerals 
that may be in or under that land.— 

Re CANADIAN SA TIONSE Rys. Co. & 
lebanon {1930] 3 W. W. R. 52; 
4D. L. R. 1004.—CAN. 

am. Costs.}—Costs of an arbn. to fix 
the compensation to be paid in an 
expropriation by a railway are to be 
taxed as between party & party on 4 
rather more liberal e than party & 
party costs, but not as between solr. 





client.—Re Ewart & Toro BONTO 
TERMI a ey ce (1982; 1 DL. R 
582: 0, FO CAN 
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PART I. SECT. 4, SUB-SECT. 5. 


sf. Lien of Government for subsidies— 
Priority of hondholders.}— MINISTER OF 
RaiLwars & CANALS v. HEREFORD Ry. 
Co., Re BOND & MacKINXON & 
MINISTER OF JRarmways & CANALS, 
[1928] Sar G R. 223; affd., [1930] 

C. 372k 4); 1. Ii. 187; 36 
C Nn. c. ts 40. —CAN. 


PART I. SECT. 4, SUB-SECT. 6. 


p (p. 254) i. —— When demurrage 
char genble: ]—J. BROWNLEE & Co. v. 
eee eae ae ile Rrs. (1926), 32 


p (p. 254) fi. Paryioe 
SOLIDATED RENDERING Co. CANA- 
DIAN NATIONAL Vedas (1926), 32 Can. 


Ry. . 294.—C 

uu i. Application of stop-off 
ear }— DOMINION MILLERS’ ASSOCN, 

CANADIAN NATIONAL & CANADIAN 
PAcartG Ity. Cos. (1925), 33 Can. Ry. 
Cas. 6.——CAN. 

uu ii. Dressing in transitt—.A pplication 
of stop-off. }—NEILSON MAGANN More 
Co. v. CANADIAN Pacific Ry. Co. 
(1926), 32 Can. Ry. Cas, 286.—CAN. 


oo (p. 256) i. ——.J—CANADIAN 
LUMBERMEN’S ASSOON. v. CANADIAN 
NATIONAL & CANADIAN Pacirio RY. 
Cos. (1927), 33 Can. Ry. Car, 1.~-CAN. 





PART II. SECT. 3, SUB-SECT. 1.—C, 


f i, ——./—WINDSOR CORPN. ¥, 
CANADIAN Pacirio RY. . (WYAN- 
DOTTE STREET eye Cask) (1926), 
32 Can. Ry. Cas. 2 6.—CAN. 


sf. Liabilit to reconstruct private 
bridge as nig way bridge. 1—LEDUC v. 
CANADIAN Pactrto Ry. Co. (1927), 
33 Can. Ry. Cas. 24.—CAN. 


sg. Claim for Javanese Thee monthe’ 
notice rae eee a 8ST. ANDREW’S 
CHUR USTEES & GREAT WHSTERN 
RY. Go. (1862), 12 C. P. 399.—CAN. 


Cases 197a—355. 


public use, & for the reception & delivery 
(1) specific performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
(2) the agreement did not-bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 


of goods :—Held: 


made ; 


836. 
263. Add. 


265. 
Ch. 763. 


Annotation :—Refd. 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 

Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 


ENGLISH AND Emprre Digest SuPPLEMENT. 


(3) ‘“‘ necessary approaches ’’ meant ‘' proper 
approaches.”—-LYTTON v. GREAT NORTHERN 
Ry. Co. (1856), 2 K. & J. 394; 27 L. T. O.S8. 
42; 2Jur.N.S,436; 4W.R. 441; 69K. R. 


Bournemouth- 


e 


Part I1]_—Equipment and Working of Railways. 


$12. 


101 L. J. P. C. 119. 


Add. Annotations :—Apld. Farr v. 
Bros. & Co. (1932), 174 L. T. Jo. 86. 
McAlister (or Donoghue) v. Stevenson (1932), 
Refd. Bottomley v. 


Butters 
Consd. 


Bannister, [1982] 1 K. B. 458. 


816. Add. Annotation :—Generally, Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A.C. 549. 


Part IV.—Level Crossings. 


822. Add. Annotation :—Generally, Refd. Blundy, | 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


PART II. wean 6, SUB-SECT. 4.— 


an. Revsd., 31 S. C. R. 155. 
PART II. SECT. 6, SUB-SECT. 4.— 


C. (a). 
215 xiv. ——— —-— —-—. JAMES v. 
GRAND TRUNK Ry. Co. (1900), 31 
O, R, 872,.—CAN. 


PART II, SECT. 8. 

p i. ——.}--R. v. SMITH (1878), 43 
U.C. R. 369.—CAN. 

sh. Laying down of railway in public 
street — Necessity for consent — Who 
proper authority.}—PORT ADELAIDE 
Crry Corpn. v. SOUTH AUSTRALIAN 
Rys. Comrs., [1927] S. A. S. R. 197.— 


AUS. 
PART III. SECT. 9. 

ak. ‘‘ Policemen traveiling on His 
Majesty's service ’’—Whether Provincial 

liremen included.}—R. v. CANADIAN 

ACTFIC RY. Co. & CANADIAN NATIONAL 
Ry., [1928] 2 D. L. R. 386; [1928] 
1 W. W. R. 785; 34 C. Ry. Cas. 292; 
23 Alta. L. R. 401.—CAN. 


PART IV. SECT. 1. 


sj. Hatent of duty—Effect of Railway 
Act, 1919 (ec. 6%).] LEBOURNE v. 
HARROP (Ont.), [1927] 1 D. L. R. 116; 
32 Can. Ry. Cas. 208.—CAN. 

$24 i. ——.}—Scotr v. WINNIPEG 
ELEcTrRIO Co., [1927] 2 D. L. R. 686; 
[1927] 1 W. W. R. 739; 32 Can. Ry. 
Cas. 397: 36 Man. L. R. 357; affd., 
{1928] 2D. L. R. 420; [1928] S.C. RR. 
52; 34 C. Ry. Cas. 260.—CAN, 

324 ii. Power to remove planks— 
From farm crossing.}—MACDONALD v. 
CANADIAN PaciFic Ry. Co. (Que.) 
(1927), 33 Can. Hy. Cas. 60.—CAN. 

324 tii, —— :.}—Although a 
road allowance had never been graded, 
or had work done on it by the munici- 
pality, & had not been 2h etoile 
travelled, it was held to be a highway 
within sect. 265 of Railway Act (Dom.): 
& its intersection by deft. co.'s railway 
was held not to be a “ farm crossing ” 
within general order 47 of Feb. 10, 
1909, of Lhe Board of Railway Comra. ; 
& therefore the co. was held Hable for 
Injuries sustained by pltf. owing to the 








absence of planking between the rails, 
which prujected about five inches 
above the level of the ground.— BRUCE 
t. CANADIAN PaciFic Ry. Co., (1929) 

D. L. R. 344: 1 W. W. R. 563; 35 


324 iv. —— Railway Act, ss. 264, 
265 & 266—Not apnlicable.|\—Vitfs.’ 
tractor & threshing outfit, moving 
along a highway, became stalled upon 
a level crossing of defts.’ railways & 
were struck by a train & destroyed :— 
Held: sects. 264, 265 & 266 of the 
Railway Act, 1927, impose no lability 
in respect of a level clade a 
OSTRANDER v, MICHIGAN CENTRAL RY. 
Co. & PERE MARQUETTE Ry. Co., 
{1930} 1 D. L. R. 34; 36C. KR. C. 60; 
64 O. L. R. 408.—CAN., 


324 Vv. -}-Kalils of a railway 
track projecting four or more inches 
above the highway at a level crossing 
held to constitute an obstruction 
which, not being authorised by statute 
or other lawful authority, constituted a 
nuisance for the maintenance of which 
the ry. co. was Hable to a person 
injured thereby. — MACGREGOR  ¥, 
CANATINAN NATIONAL Rys. & EDMON- 
TON CiTy, [1930] 3 W. W. R. 392; 
{1931] 1 D. L. R. 87; 25 Alta. L. R. 
SAN varg., 11930] 3 W. W. BR. 237.— 








m i. Effect of arcident causing 
death or injury— Application of ‘‘ slow 
order.’"}—Re RaruwayY ASSOCN. OF 
CanaDaA & SLOW ORDERS (1926), 32 
Can. Ry. Cas. 238.—CAN. 

m fi. ——.}—CANADIAN NATIONAL 
Rys. v. HyprRo ELEcTRIC POWER Com- 
MISSION & DEPARTMENT OF HIGHWAYB 
FOR ONTARIO (WESTHILL CROASING 
Case) (1926), 32 Can. Ry. Cas. 297.— 
CAN. 

{ (p. 309) i, ——- ———.]}—-MONTREAL 
CORPN. v. CANADIAN PaciFic Ry. Co. 
(GOUIN BOULEVARD CROSSING CASE) 
(1926), 82 Can. Ry. Cas. 245.—CAN. 

f (p. 309) fi. ———. }—SPRING- 
FIELD (VILLAGE) v. MICHIGAN CENTRAL 
HP es (1926), 32 Can. Ry. Cas. 254.— 





Corpn. v. CANADIAN NaTIONAL Rys. 
(1927), 83 Can. Ry. Cas. 29,.—CAN, 
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355. Add. Annotations :—-Distd. Jones v. 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. McGowan v. Stott (1923), 99 L. J. 


Great 


{(p. 309) iv. —--~- -.]}-—CANADIAN 
NATIONAL Rys. vt. MONTREAL TRAM- 
ways (GUY ST. CROSSING CASE) (1927), 
33 Can. Ry. Cas, 32.—CAN. 

f (p. 309) Ve Ser Se }—SHER- 
BROOKE CORPN. ¥v. CANADIAN PACIFIO 
MO eae (1927), 33 Can. Ry. Casa. 35.— 


sk. Railway Art, 1927, ss. 264, 265, 
266—Not applicuble to level crossings. ] 
—OBSBTRANDER v. MICHIGAN CENTRAL 
RarLRoap Co. & PERE MARQUETTE 
Ry. Co., [1930] 1 D. L. Rh. 3435 64 
(). L. WR. 408.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


sam. Gate left open-~ Obligation on 
person crossing track to take reasonable 
precautions.j—The fact that the gates 
at a railway crossing have been left 
open does not excuse & person approach- 
ing the track from taking reasonable 
precautions before crossing it in order 
to discover whether a train is coming.— 
MICHALINSKI v1. CANADIAN Paciric 
Rv. Co., [1928] 3 W. W. R. 238.—CAN 

sp. --- ~ ~ ose .)—A person who 
fuund tho gates of a railway level 
crossing open, & was thereby misled 
into thinking the line safe for crossing, 
was held not bound to minute cireum- 
spection, & the co. was liable to him in 
damages, his car having been broken 
by a passing engine.—DAYA SHANKAR 
v. BOMBAY, BARODA & CENTRAL INDIA 
La Co. (19381), I. L. R. 63 All. 943.-— 


PART IV. SECT. 2, SUB-SECT, 2. 


a (p. 311) f. Whether gate wil- 
Sully left open—Gate wilfully opened by 
stranger. |—— BROWN dD. GREAT NORTHERN 
Ry. Co., [1927] 2 D. L. R. 316; [1927] 
1W. W. RR. 516; 32 Can, Ry. Cas. 326; 
38 B. C. R. 115.—CAN. 


PART IV. SECT. 38. 


aa (p. 314) i. ——.] — Smarr v. 
SouTH AFRICAN Rya. & HaRRouRS 
(1928), 490 N,. L. R. 129.—S. AF, 

aa (p. 314) ii, ——~.]—In an action 
for damages resulting from a collision 
at an unguarded level crossing, between 
@ motor car & a freight train which had 
been standing on a siding :—Held : 





L. T. 206; 


Vol. XXXVIIL.—Railways and Canals. 


K. B. 357, n.; Simpson v. London, Midland 361. Add. 
& Scottish Ry. Co., [1981] A. C. 351. 
Cosmopolitan Shipping Co. (Inc.) v. Hatton 
& Cookson, Ltd. (Liverpool) (1929), 
McCullum v. 
Shipping Co. (1931), 146 L. T. 124. 


857. Add. Annotation :—Refd. Jones v. 
Western Ry. Co. (1930), 47 T. L. R. 39. 


Refd. 


143 
Northumbrian 


Great 


Annotations : — Distd. 
Mexicana De Petroleo ‘‘ El Aguila ”’ v. Essex 
Transport & Trading Co. (1929), 141 L. T. 
106. Consd. Hargrove v. Burn (1929), 46 
T. L. R. 59; Service v. Sundell (1929), 99 
L. J. K. B. 55; M‘Lean v. Bell (1982), 48 
T. L. R. 467. 
45 T. L. R. 569; Cooper v. Swadling (1929), 
46 T. L. R. 78. 


Cases 865—608a. 


Compania 


Refd. Service v. Sundell (1929), 


Part V.—Arrangements between Railway Companies. 


871. 


J. P. 105. 


508a. Claim for compensation—‘‘ Determination ”’ 
by company—-What amounts to.]— Plitfs. 
were transferred to the co.’3 employment 


even if the evidence favourable to deft. 
ag to the time when the peril aroso was 
correct, it was neg Ngenos on the part 
of the train crew not to have seen the 
motor car in time to give an effective 
warning before backing up the train, 
& such negligence was the cause of 
the accident.—DOWSER wv. CANADIAN 
NATIONAL Ty. (Alta.), [1929] 4 
D. L. R. 233 b 2 W. W. ° 654.—CAN., 


aa (p. 314) iii, ——.]}--A farm- 
crossing Is not a highway-crossing, & 
sect. 308 of Railway Act, 1927, which 
requires, in the case of a train approach- 
ing a bighway-crossing at rail level, 
that the engine-whistle sball be sounded 
at least 80 rods before reachiug the 
crossing, has no application to a farm- 
crossing. —- HiGHLEY » QOANADIAN 
Pacirio Ry., [1930] 1 D. L. R. 630; 
36 C.R.C. 217; 64 0. L. HR. 615.—CAN. 


e (p. 315) i. ——.]+—-CANADIAN 
NATIONAL RY. v. POMERLFAU, [1931] 
8S. Cc. R. 287; 1D. L. R. 2093; affy., 
{1930)3 D. L. R. 841; 37 C. R. GC. 76; 
48 Que. Kk. B. 97.—CAN. 

p (p. 815). Revad., [1927] 3 D. L. BR. 
888; {1927} S. Cc. R. 605; 33 Can. 
Ry. Cas. 55. 
vw. CANADIAN PACIFIC Ry. Co. (1927), 
Q. R. 65 8. C. 406.—CAN. 


r (p. 315) i. —--— —-—.]}—-Where the 
Railway Administration has used a 
particular warning to announce the 
approach of a train at. a level crossing, 
thereafter, upon an occasion when 
such warning 18 not given, a collision 
occurs between an engine & a vehicle 
crossing the line, the ot. in deciding 
whether the dmver of the vehicle took 
reasonable care in approaching the 
crossing will take into account the 
fact that the driver may have becn 
thrown off his guard by the absence 
of the usual form of warning.—- 
MaNCHO v. SouTH AFRICAN Rys. & 
Harbours, [1928] App. D. 89.—S. AF. 


vr (p. 315) fi. —— ——.]--MaYGARD 
v. CANADIAN Paocirio Ry. (Alta.), (1929] 
4D. L. R. 1064; 2 W. W. I. 642.— 
CAN. 

yr (p. 815) fil -—— --——.]-—-Two 
actions were brought against defts. 
by the driver & passenger of a car to 
recover damayes for injuries sustained 
by the.car being struck by a train at a 
level crossing. It was found that the 
train was travelling more than 10 miles 
ap hour {n breach of sect. 309 (¢) of 
the Railway Act, but the actual & 
proximate cause of the collision was 
the negligence of the driver of the car 


Add. Annotation :—As to (1) Distd. Crediton 
Gas Co. v. Crediton U. D.C., [1928] Ch. 447. 


475. Add. Annotations :—As to (1) Consd. A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. 
Refd. A.-G. v. Smethwick Corpn. (1932), 96 


Generally, 


when it became an amalgamated co. under 
Railways Act, 1921 (c. 55). 
with Sched. 3 to that Act they put forward 
claims to compensation for loss suffered by 
reason of the amalgamation. 
para. 4, provides that any question whether 


In accordance 


Sched. 38, 


the provisions of para. 3, dealing with the 


in attempting to cross the truacka when 
the train was so near. JDefts.” therc- 
fore held not Hable.—GAULEY 1. 
CANADIAN Pacirio Ry., LBIRKETT v. 
CANADIAN VDaciFto Ry., [1930] 4 
D. L. R. 354; 36 C. R. C. 3865; 65 





O. L. R. 477: revsg., (1930) 1D. LR. 
225; 36 C. R. C. 215; 64 0. L. Rh. 
527.—CAN. 

r (p. 315) iv. ---—— -}-In an 
action for damages for personal 
injuries resulting from a collision 


between an automobile & a railway 
train at a level crossing the trial 
judge, who misdirected himself in 
treating the whistling of the mile 
pont as one of the warnings required 
xy sect. 308 of the Railway Act, 
R. S. C., 1927, said that he aceepted 
the testimony of the engineer * corro- 
borated 12 some particulars by the 
evidence of other witnesses.”’ The 
eugineer’s testimony was corroborated 
as to one only of the statutory signals 
& by only one of the three witnesses 
referred to. The testimony of the 
other two witnesses was that the train 
whistled at the mile post. On appeal: 
-—-Held: it being impossible for the 
ct. to say whether the trial judge wowd 


have concluded that the statutory 
signals had been given if he had 


properly appreciated the requirements 
of the statute & the limited amount of 
the corroborative testimony with 
respect. to them, his finding could not 
stand & there must be a new trial.—- 
Nacen & NaGEL wv. CANADIAN 
NORTHERN Ry. Co., (1930) 2 W. W. R. 
431; 4D. L. BR. 366, 2458. L. R. 502; 
ae aside, {1930} 1 ). L. R. 1004.--— 


r (p. 315) v. J—It is 
negligence to atfempt to pass over ua 
lovel railway crossing without looking 
both ways for trains as carefully as a 
reasonably prudent man would, unless 
there is some reasonable excuse for 
not doing s0.—GREEN v. CANADIAN 
NATIONAL RAILways Co., [1931] 3 
W. W. R. 448: [1932] 1D. L. R. 253 ; 
revsd., [1932] 8. C. R. 689.—CAN. 

r (p. 315) vi. —--- —-—— Question for 
jury. |}--—-Pitf., while standing on a rail- 
way track at a level crossing, was struck 
by a train. There was a snowstorm 
at the time, & he was asaisting in getting 
clear of the track a motor car driven 
by another person which had stuck in 
a drift on the track. The jury found 
that. the engine whistle wax not blown 
nor was tho bell rung, as required by 
statute: that the absence of these 
signals caused the accident; & that 
there was no contributory negligence 
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enaakeailiickenad 


transfer of cxisting officers or servants, has 
been complied with, should be referred to a 
Standing Arbitrator or board of arbitrators 


on the part of pitt. At the close of 
pltf.’s case deft.’s counsel had moved 
to have the case withdrawn froin the 
jury on the ground that it. was manifest 
that there had been contributory 
negligence :—Jleld: the case should 
have been taken from the jury on the 
ground that it was evident from pltf.’s 
own case that, even if the facts were 
that deft. had not given the proper 
Warnings, the accident conld not have 
happened but. for pltf.’s negligence in 
remaining on the track,--CONVIEKSE v. 
CANADTAN Pacude Ry, Co., [1932] 2 
W.W. R. 1 = CAN. 

r(p, 315) vii. ——- —---.]---A guest, 
passenger iv a motor car held to have 
been under no duty, under the cirewn- 
stances, to keep a Jook out when 
approaching « level railway crossing, 
&, therefore, the fact that he did not 
do so was held, m an action resulting 
froin a collision of the motor car with 
a train, not to have been contributory 
negligence on his part.-—TOLLPASIT v. 
CANADIAN NATIONAL Ry., [1932] 1 
W. W. RR. 846.—CAN. 

r (p. 315) viii. —-— Admissibility of 
order made by provincial railway--- 
Before becoming federal railway.|—- 
LITTLEY v. BrRooKS & CANADIAN 
NATIONAL Ry. Co., [1930] S. CG. R. 
416; 4D. LL. R. 1; 37 C. RG. 13; 
revsg., 36 C. RR. C. 857.—-CAN. 

a(p.316). Reved., {1923} S. C. R. 397. 

o (p. 316) 1. Defective approach to 
crossing.}-— RASPBERRY tv. CANADIAN 
NATIONAL Ry. Co., [19238] 3 Db. L. R. 
R31; 620. L. R. 406.--CAN. 


b (p. 317) i. ——.]-—-CANADIAN 
NATIONAL RAILWAYS 1. POMERLEAU, 
(1931) S.C. R. 287; NLY3ly tb. L. R. 
909.-- CAN. 

o (p. 317). Revsd., 48 S.C. R. 561. 

d (p. $17) i. Duty to trespusacr.} — 
In an action for damages for personal 
injuries eustalnued by a pedestrian at 
a level railway crossing the jury found 
deft. negligent & that pltf. had been 
contributorily negligent, & apportioned 
the damages under Contributory Negli- 
rence Act. Doft. appealed :—-Held : 
pltf., who when he was struck by the 
train was on a pathway at the side of 
the plank roadway, was a trespasser, 
& deft. had not. been guilty of any 
breach of duty towards him.—JuURE 
2. VANCOUVER HARBOUR Comra., 
11931] 3 W. W. Tf. 157; 4 DL. RR. 
916; 44 B.C. RR. 271.—CAN, 


PART V. SECT. 4, SUB-SEOCT. 2, 
t. Reved., 1 O. L. R. 575, 694. 


Cases 503a—598a. 


appointed by the Lord Chancellor, & para. 5 
provides that claims shall be determined in 
accordance with Local Government Act, 
1888 (c. 41), s. 120, with the necessary 
modifications. By sub-sect. 4 of that sect., 
the time for appeal to a Standing Arbitrator 
is fixed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928, at the 
co.’s registered office. L., the co.’s assistant 
general manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of the Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims was sent to pltfs. or their 
solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its ‘‘ determination”’ of the claims, 
within Railways Act, 1921 (c. 55), at the 


Part Vi.—Relations between 
Public. 


543. Add. Annotation :—Distd. Bartlett v. Totten- | 558. 


ham, [1932] 1 Ch. 114. 


545. Add. Annotation :—Refd. Manchester Corpn. 


v. Farnworth, [1930] A. C. 171. 


554. Add. Annotation :—Refd. Manchester Corpn. 


v. Farnworth (1929), 46 T. L. R. 85. 


557. Add. Annotation :—Refd. Manchester Corpn. 


v. Farnworth (1929), 46 T. L. R. 85. 
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meeting of Apr. 26, & that the proposed 
appeals were out of time. In an action by 
pitfs. for a declaration that their claims were 
not determined by the co. on Apr. 26, 1928, 
within Railways Act, 1921 (c. 55), Sched. 3, 
para. 5. or at all :—Held: decisions on claims 
for compensation must be formulated in a 
definite manner in the name & on behalf 
of the co. & communicated forthwith to the 
claimants; & on the facts there had been no 
such determination.—MACDONALD v. GREAT 
WmsTeERN Ry. Co., [1930] 1 Ch. 364; 99 
a Ch. 164; 142 L. T. 460; 28 L. G. R. 


503b. —-— Loss of employment must be due to 


amalgamation.|}—Re Dawson & LONDON, 
or tae & ScoTrisH Ry. (1929), 73 Sol. Jo. 
14. e 


Railway Companies and the 


Add. Annotation :—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 ‘T. L. R. 85. 


Add. Annotation :—Refd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546. 


Part Vil.—Railway Companies and their Servants. 


598a. Injury to ganger—Duty to provide look-out 


man—Prevention of Accidents Rules, 1902, 
r. 9.|—The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 


& took with him a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 


PART VI. SECT. 1. 
f{il—— Passenger standing on 

platform of car—Contrary to 
notice duly posted.J—Donin v. CANA- 
DIAN Pactric RatLtway (B. C.), [1931] 
S.C. R. 277; 3 D. L. R. 856: revag., 
[193011 D. L. R. 790; (1930) 1 W. W. RR. 
6; 36 C. R. C. 200; 4 .- Cc. R. 30; 
affg., (1929] 2 D. L. R. 901; 35 Can. 
Ry. Cas. 302.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 


m (p. 347) i. J—A railway co. 
dug pits upon their land & allowed 
water to escape, to the injury of their 
neighbour. In an action fordamages : 
—Held: the limitation sect. of the 
Railway Act was not applicable, the 
right sought to be enfo not arising 
from the statute, but tho action was 
upon the casc & must be brought 
within 6 ycars after the cause of 
action arose. — TORONTO GENERAL 
TRUSTS CORPN. v. CANADIAN NATIONAL 
Ry., (1930] 2 D. L. R. 286; 36C. R.C. 
187; 64 O. L. R. 622: revsg., [1929] 
D. L. R. 600; 35C. R.C. 119; 63 
L. R. 320.—CAN. 
sn. Liability of Government railway 
Jor negligence—A Peon of Provincial 
Contributory Negligence Act.|-——-CANA- 
DIAN NATIONAL Ry. Co. v. St. JOHN 
MoToR LINE, Ltn., [1930] 8. GC. R. 
A 8D. L. R. 732; 37 Cc. R. C. 29.— 








1 
QO. 


PART VL SECT. 5, SUB-SECT. 3.—A. 


666 iii. —— -}—When In pur- 
suance of the authority or obligation 
conferred on it by sect. 281 2 of 
Railway Act. R. S. C., 1927. & the 
regulations of the Board of Railway 
Comrs. issued thereunder, a railway 
co. proceeds to burn a fireguard it fs 
not liable for damage caused by the 
epread of the fire therefrom unless it is 
shown that the escape of the fire was 
due to the co.’s negligence.— YOUNG & 
YOUNG v. CANADIAN Paciric Ry. Co., 
Sa Ae W.W.R.14; 2D. 1L. R. 968. 





so. Damage to timber—Failure to 
patrol right of way— Defects in locomo- 
tive.J)—MID-LAKES TIMBER Co. v. 
CANADIAN FPaciric Ry. Co., [1928] 
4D. L. R. 922; [1928] 3 W. W. R. 
745.—CAN. 


sp. Death due to fire caused by sparks 
from engine—Claim by dependants 
— Where enforceable —- Meaning of 
** losses.”"|-—ViCTORIAN Rys. Comna. 
v. SPEED, [1928] V. L. R. 150 ; [1928] 
ata L. R. 77; 40 C. L. R. 434. 


PART VII. SECT. 1. 


k. Revad., 478. C. R. 634. 


"4. Injury while on duty—Salary 
du neapacity—Rate.}—Pitf., who 
was a temporary cleaner employed by 
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deft., but who was quualificd to act as a 
fireman, was injured, & temporarily 
incapacitated, while ‘acting, for one 
day, in the latter capacity :-—Held: 
under sect. 1008 of Govt. Rys. Act, 
1912, as inserted by sect. 22 of Govt. 
Rys. (Amendment) Act, 1916, tho rate 
at which pltf. was entitled to bo paid, 
during the period of his incapacity, was 
that prescribed for a temporary cleaner, 
& not that prescribed for a fireman.— 
LINDFIELD v. New SouTH WALKS RY. 
Comks. (1929), 30S. R. N.S. W. 346; 
47 N. Ss. W. Ww. N. 115.—AUVU ° 

st. Injury through failure to apply 
emergency brake.)}-—-Pitf., a workman 
employed by deft., was injured while 
laying new track on deft.’s right-of- 
way. His foot. was caught between a 
rail & a tie & a wheel of the “ pioneer ”* 
of the work train which was procec 
behind the workmen struck & crushe 
his leg. The jury found deft. re- 
sponsible for the injury because of the 
fault of the brakesman on _ the 
** pioneer ”’ in not responding quickly 
enough in applying the emergency air- 
brake when sensing the danger. The 
j negatived any negligence on 
pltf.’s part. The evidence as 
whether the brakesman applied the 
emergency brake at all was contra- 
dictory :~-Held: the jury's finding 
must be taken to mean that, if the 
brakesman did apply the brake, he 
did not do so as quickly as he might 
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up train. In an action by the widow of the 
foreman for damages against the co. for 
breach of statutory duty, thé judge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 
was provided whenever he or any of his 
gang were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman’s death was caused by the negli- 
gence of one or the other or both of the men, 
& judgment was entered for the co. :—Held : 
(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 


(2) the rule does not require the look-out man 
provided to be some one who is not a member 
of the gang itself, but is appointed 
additionally. (3) Semble: the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 
man himself.— VINCENT v. SOUTHERN Ry. Co., 
[1927] A. C. 480; 96 L. J. K. B. 597; 136 
L. T. 613; 71 Sol. Jo. 34, H. L. 


Part IX.—Controlling Powers of Ministry of Transport. 


602. Add. Annotation :—As to (2) Refd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 


681. 


Part X.—Railway Tribunals. 


Add. Annotation :—Refd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 


631a. Facilities must arise out of railway traffic. }— 


684. 


& ought to have applied it; & on the 
evidence it was open to the jury to so 
find. K LAPISCHUK __¥. 
Pactric Ry. Co., [1932] 1 W. W. R. 
528.—CAN. the j 


av. Injury through defective brake.]— 
An employee of deft. was killed while 


e 
deft.’s yard. The accident was not 


seen, 


ground after 
‘hump ”’ a car which, as later found, 
had a defective brake :—Held: deft.’s 
appeal to this ct. should be dismissed.— 
CANADIAN Pacirio Ry. Co. v. MURRAY, 
poe?) 8. C. R. 112 > 2 D. L. R. 806.— 


Contributory  negligence.|—Plitf., 


shovel in 
drawn into the coils of a steel cable 
about a revolving drum. In an action 
for damages the jury 
questions, found that deft. was guilty 
of negligence “‘ that caused the acoi- 


The jurisdiction of the Railway & Canal 
Traffic Commission is limited to questions 
arising directly or indirectly out of traffic 
upon a railway. Therefore the Commission 
refused to entertain an application for im- 
Poe facilities by the owner of an occupa- 
ion road which was crossed by a line of 
railway & interrupted by gates which were 
said to be kept shut; & on a summons taken 
out by resps. the application was dismissed, 
no evidence being heard, on the ground that 
it disclosed no matter with which the Com- 
mission was competent to deal.—SanpI- 
LANDS v. LONDON, MiIpLanp & ScorTrisH Ry. 
Co. (1927), 20 Ry. & Can. Tr. Cas. 136. 


Add. Annotation :—Refd. Tate & Lyle, Ltd. 
v. London & North Eastern Ry. Co. & 
London, Midland & Scottish Ry. Co. (1926), 
20 Ry. & Can. Tr. Cas. 166. 


CANADIA 


accident in 
switching operations in 


but he was found dead on the 


“riding ’’ down a 


in operating a steam 
eft.’s railway yards, was 


in answer to 


dent,’’ which negligence it described 
as lack of protection at the niggerhead, Act, 1912, s. 113 
& absence of pruper signalling when 
about to start operation of the shovel : 
ury also found that 
guilty of nee ence that caused the 
hat he approached too 
close to the niggerhead when the 
latter was in motion:—Held: the 
judge was right in inte 
verdict as a dismissal of pltf.’s clain.— 
CHERBON v. CANADIAN Pacirio ly. 
Co., [1932] 1 W. W. R. 513.—CAN,. 


PART VII. SECT. 3. 

sr. Superannuation allowance — Who 
entitled to.J--F. entered the employ- 
ment of the Railway Comrs. in 1919, & 
remained in their employ for upwards 
of ten years. He was employed on the 
temporary staff until 1927, when he 
joined the permanent staff. 
mained a member of the permanent 
staff until his retirement in 1929. He 
was then over the of 60 years :— 
Held: F. was entitled to a super- IND. 


2] 


691a. Effect of death of judge during hearing.].— 


Held: if the judge assigned to the Com- 
mission dies during the hearing of an applica- 
tion, but after the evidence has been com- 
pleted, it is a proper course (the parties 
consenting) for his successor to read the 
shorthand notes of the evidence & of the 
arguments, & to continue the hearing from 
the point reached at the last adjournment.— 
BRITISH REINFORCED CONCRETE [E}NGINEER- 
ING Co., Lrp. v. LONDON & NorTH EASTERN 
Ry. Co. (1928), 45 T. L. R. 186; 20 Ry. & 
Can. Tr. Cas. 78. 


691b. Dismissal of application irrelevant on face. ]— 


SANDILANDS v. LONDON, MIDLAND & ScotT- 
TISH Ry. Co., No. 63la, ante. 


703. Add. Annotations :—Apld. R. v. St. Maryle- 


bone Income Tax Comrs., Hx p. Schlesinger 
(1928), 13 Tax Cas. 746. Refd. R. v. 
Electricity Comrs., Ea p. Yorkshire Electric 
Power Co. (1927), 138 lL. T. 230. 


annuation allowance under Govt. Rys. 

3 (a).—Re OLBARY, 
Fev p. FULLER (1929), 30S, R. N.S. W. 
407; 47 N.S. W. W.N. 189.—AUS. 
pitf. was 


PART VIII. 


st. Arrest without warrant — When 
justifiable.)—Under Jailways Act, 8. 
122, to justify an arrest without a 
warrant, much more than trespass on 
railway premises or travelling without 
a ticket ie necessary. In the case of 
trespass, it will have to be shown that 
there was reason to: believe that tho 
person to be arrested would abscond, 
or that his name & address were un- 
known & he refused to give his name & 
address, or that the name & address 
given by him was incorrect. In the 
case of travelling without a ticket, it 
will, further, have to be shown that 
there was a refusal to pay the sum 
v. UDHIRMOHAN 
R. 57 Cale. 102.-— 


reting the 


He re- 


g. a~—~HRAMID 
Grose (1929), I. L. 


Cases 736—761d. 


736. Add. Annotations :——Consd. Lloyd del Pacifico 
v. Board of Trade (1930), 46 T. L. R. 476. 
Refd. London Welsh Estates, Ltd. v. Phillip 
(1931), 144 L. T. 648. 


752. Add. Annotation :—Refd. Sandilands v. 
London, Midland & Scottish Ry. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. 


755. Add. Annotation :—Refd. Rownson, Drew & 
Clydesdale v. G. W. Ry., L. M. & S. Ry., 
L. & N. BE. Ry. & Southern Ry. (1928), 19 
Ry. & Can. Tr. Cas. 235. 


756a. Adjustment of charges to revenue—Railway 
carrying on subsidiary business—-Rallways Act, 
1921 (c. 55), s. 58.]—-In dealing with the subject 
of dock undertakings belonging to railway 
cos. the Railway Rates Tribunal accepted the 
division between “ railway ”’ & ‘“ dock ”’ set 
out in the railway cos.’ estimates, by which 
all receipts & expenses in respect of railways, 
sidings & warehouses, whether they were 
within the area of a dock or not, were treated 
as ‘‘railway ”’ receipts & expenses, & all 
receipts & expenses in respect of ‘‘ docks ”’ 
other than those entered as ‘“ railway ” 
receipts & expenses, were treated as ‘‘ dock ” 
receipts & expenses:—Held: (1) this 
division of receipts & expenditure between 
railways & docks could not be supported, as 
it involved the exclusion from consideration 
of charges at} dock warehouses or storage 
spaces where none of the goods stored therein 
used railways, & all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for their use; (2) (BANKES, L.J.) 
under sect. 58 (4) of the above Act. the 
Tribunal has to take into consideration the 
different operations which go to make up 
the business of a dock undertaking, for which 
operations separate & distinct charges are 
made; (3) Semble (Scrutron, L.J.): 
warchousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock lands, the use of transit 
sheds, & services such as coopering, are dock 
& not railway charges.—MANCHESTEL SHIP 
CanaL Co.’8 & Dock & HARBOUR 
AUTHORITIES ASSOCN.’8S APPLICATIONS, [1927] 
2K. B. 154; 961. J. K. B. 421; 1387 L. T. 
39; 43 T. L. R. 301; sub nom. STANDARD 
CHARGES (Docks Harsours & PIERS), 19 
Ry. & Can. Tr. Cas. 75, C. A. 


756b. —— ——.|—STANDARD CHARGES 
(COLLECTION & DELIVERY-WAREHOUSING) 
(1925), 19 Ry. & Can. Tr. Cas. 53. 


756c. ——— Consideration of ancillary business— 
Modification condition precedent.] —- Held: 
Railways Act, 1921 (c. 55), s. 58 (2), (4), does 
not become applicable until the Tribunal, 
having reviewed the charges, has decided to 
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modify them.—STANDARD & EXCEPTIONAL 
CHARGES (First REVIEW) (1929), 20 Ry. & 
Can. Tr. Cas. 87. 

———,|—-Held: (1) if on review 
the Rates Tribunal does not modify charges 
it has no discretion to consider the financial 
results obtained from ancillary businesses ; 
(2) the Tribunal will not exercise any 
discretion it may have, under Railways Act, 
1921 (c. 55), s. 59 (4). to limit the allowance 
in ee aes of additional capital, where such 
capital has been invested under statutory 
powers, & the investment has not been shown 
to be unwise or imprudent.—STANDARD & 
EXCEPTIONAL CHARGES (SECOND REVIEW) 
(1930), 20 Ry. & Can. Tr. Cas. 90. 


756e. Allowance in respect of additional capital— 
Discretion to limit—-When exercised. }|—STAn- 
DARD & HXCEPTIONAL CHARGES (SECOND RE- 
view), No. 756d, ante. 

761a. Interrogatories—- Discretionary.}—Held: (1) 
the ordering of interrogatories by the Rates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ct. ; 
(3) the Ct. of Appeal will not interfere with 
their discretion except where it is shown that 
there were no grounds on which it coyld 
have been exercised..—BRISTOL CORPN. v. 
GREAT WESTERN Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28, C. A. 


761b. Not bound by practice of High Court.}— 
BRISTOL CORPN. v. GREAT WESTERN Ry. Co., 
No. 76la, ante. 

761c. Discretion— Interference by Court of Appeal. ] 
-—BRISTOL CORPN. v. GREAT WESTERN Ry. 
Co.. No. 761a, ante. 


761d. Who may oppose.|—By Railways Act, 1921 
(c. 55), s. 37, a railway co. may grant new 
exceptional rates, ‘‘ so, however, that a new 
exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
5 per cent. or more than 40 per cent. below 
the standard rate chargeable.’”’ By sect. 
78 (3) of the same Act, any authority or body 
having the privileges conferred by the Act 
on a representative body of traders, ‘‘ may 
appear in opposition to any application, 
representation or submission in any case 
where such authority, or the persons repre- 
sented by them, appear to the Board of Trade 
to be likely to be affected by the decision on 
any such application, representation or sub- 
mission ’’:—Held: (1) on an _ application 
for the consent of the Rates Tribunal to the 
granting of a new exceptional rate more than 
40 per cent. below the standard rate charge- 
able, such a body so certified by the Board of 
Trade has a right to appear & be heard, 
whether in support of or in opposition to the 
proposed new rate; (2) where a party is 


756d. 








PART X. SECT. 3. 


a (p. 375) i. To Dominion 
railways only.}—The B. C. Ca. was in- 
corporis in England & operates in 
British Columbia under a provincial 
licence. Under agreement with the 
Cc. P. R. Co. it operates by electricity 
the V. & L. 1. Ry., which connects with 
the C. P. H., & which, in 1901, was 
leased to the C. P. It. Co. for 999 years, 
& was declared by Parliament to be a 
work for the general advantage of 

Janada, The B. C. Co.’s ‘* Central 
Park Line ’’ runs from Vancouver to 
its connection with a branch of the 
V.& LI. Ry. & thence over the latter 








to the latter’s terminus at or near New 
Westminster, from which terminus the 
B. C. Co.’s ‘* Central Park Line ”’ con- 
tinnes for one mile to a point where it 
makes physical connection with the 
Canadian National Ry. The Board of 
Kallway Comrs. for Canada directed 
the B. C. Co. & the Canadian National 
Rys. to publish & file, between stations 
on the V. & L, I. Ry. & points on the 
Canadian National Rys., ‘‘ via direct 
connection between the co.s,” joint 
rates on the same basis as those pub- 
lished between the said V. & L. I. 

oints & stations on the C. P. KR. The 

. C. Co. appealed against the order 
on the ground of lack of jurisdiction in 
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the Board to compel it to file joint 
rates as aforesaid over the said one 
mile of its line, which, it contended, 
was subject only to provincial juris- 
diction :—Held: the Board had not 
urisdiction to make the order.— 
RITIRBH COLUMBIA ELECTRIO Ry. Co., 
LTp. & CANADIAN PaciFIo Co, v. 
CANADIAN NATIONAL Ry. Co., NortTH 
FRASER HARBOUR Comrs. & PROVINCE 
Besar ecg CoLuMBIA, [1932] 8. CO. R. 


a (p. 375) fi, —— Z'o_ lines 
within legislative authority of Parlia- 
ment of Canadu.}—NortH FRASER 
HARBOUR COMR. v. BRITISH COLUMBIA 





ERiectric Ry. Co. & CANADIAN 
ms Ry., [1932] 2 D. L. R. 728. 


a (p. 375) iii, 





Over street railway 
orated by provincial legislature— 
for general advantage of Canada.) 

Whore a street railway co. operating 

within a province was originally 

iicORp erate by a Dy Bec vnol logi ature, 
but its und is subsequently 

declared by a Dominion Act to be a 

work for the general advantage of 

Canada, the execution of its powe 

is within the jurisdiction of the eRoar 

of Railway Comrs. for Canada.-— 

QUEBEC Rae Licnat & POWER 

Co. v. Mon ALM LAND vie (1928) 1 

DL. R. 143: $ i987] 8S. O. R. 545.— 

CAN. 

& (P. 375) iv.—-— Under Railway .1ct, 
ss, 845, 351.]— PROVINCES OF BRITISH 
COLUMBIA & ALBERTA tv. CANADIAN 
NATIONAL & CANADIAN Paciric Ry. 
Cos, (FARES FOR PROVINCIAL POLICE 
CaSE) (1927), Can. Ry. Cas. 322.—CAN. 


d (p. 375) i. Or to 
employ servants in inferior position. }— 
DEATH v. NEW SOUTH WALES RAILWAY 
Comrs. (1927), 27 S. R. N. 8S. W. 187; 
44.N. 8S. W. W.N. 53.—AUS. 


e (p. 375) i. ———- -——,]—ST, 
BiG 8 PARISH, IBERVILLE County, 
P.Q. vw. CANADIAN NATIONAL J ys. 
(1927), 33 Can. Ry. Cas. 15.—CAN. 


WN o(p. 375) i. - -— ----— --—- To 
contritnite to cost of works. j---The Board 
of Railway Comrs. for Canada when 
making an order for contribution to the 
costs of works Js entitled to have regurd 
to the state of matters existing when 
the order for contribution is made. If 
new interests which are affected by the 
work have arisen since it was originally 
ordered, the Board can competently 
order contribution to the cost to be 
tnade frou such quarters. The test of 
liability to contribute is not necessarily 
to be found in the answer to the qucs- 
tion whether an order to execute the 














work could originally have been pro- 
nounced against the party sought to bo 
made liablo to eanteibute, Once it is 
established that a co., municipality or 
Hal was within the meaning of the 
ailway Act ‘‘ interested in or affected 
* the construction of a work, the 
poisdiction of the Railway Board 
under the Act. to order it. to contribute 
1o the cost. of the works is unassailable. 
The question of the quantum of the 
contribution is a matter entirely in the 
discretion of the Board. The Parlia- 
ment of Canada has jurisdiction to 
confer on the Board authority to 
compel such contribution from a 
corpn. so interested or affected even 
though if} is a provincial corpn.— 
CANADIAN PACIFIO Ry. Co. v. TORONTO 
TRANSPORTATION COMMISSION, ‘To- 
RONTO TRANSPORTATION COMMISSION 
v CANADIAN ia} Rys., [1930] 
3 . W. R. L. R. 849 
A.C, "686 : apf. {40801 L D. L. R. 231 
8. C. R. 94 eS C. 178: & 
ay in part, avon . L. R. 290 
S. R. 73; 36 C. R. co iy -—CAN. 


00 5 375) i. As to effect 

of Board.}—Re Boitann & 
CANADIAN NATIONAL Rys. (1926), 32 
Can. Ry. Cas. 127.—-CAN. 


ccce i, Prevention of 
alteration in routing of traffic. )}—-BoarpD 
OF TRADE OF HALIFAX, ST. JOHN & 
SACKVILLE, N.B., CANADIAN LUMBER- 
MEN’S ASSOON. Uv. elas as aaron 


vida 376) i, ——— Transit rate— 
-over privileges—Refusal to 
Oss LEAP TOBACCO +» LTD. 








eal 
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heard to object to the proposed new rate the 
only grounds of objection that can be enter- 
tained are the fiscal effects of the proposed 
new rate upon the standard revenue of the 
company proposing it. Semble: 


a trader 


wv. CANADIAN FREIGHT ASSOCN. (1927), 
32 Can. Ry. Cas. 320.—CAN. 


oo (p. 876) i. —— —— ——. 
STANDARD ARDWOOD JLUMBER Co. 
v. CANADIAN Paciric Ry. Co. & 
CANADIAN NATIONAL Rys. (Coan & 
CoKkE RATES art) (1926), 32 Can. 
Ry. Cas. 282.—C 


pp (p. 376) i, —-—— --—- ——.]}-—The 
Board of Railway Comrs, for Canada, 
by its General Order No. 448, dated 
Aug. 26, 1927, ordered (inter alia) 
“that the rates on grain & flour from 
all points on Canadian Pacific branch 
lines west of Fort. Willian. to Fort 
William ... be equalised to the 

resent Canadian Pacific main line 

axis of rates of equivalent mileage 
groupings (the rates governed by the 
Crow’s Nest. Pass agreement not to be 
exceeded) ” & ‘* that all other railway 
companies adjust their rates’? on 
grain & flour to the Canadian Pacific 
rates :—Held : (1) what was required 
of the Canadian National Rys. undor 
Order 448 was to adjust its rates in 
such a way that in territory com- 

etitive as between it & the Canadian 

acific Ky. Co. grain shippers in such 
territory would be placed on as equal 
a rate basis as possible, all things con- 
sidered; & the Canadian National 
Rys.. in adopting the mileage grouping 
in effect from tbe nearest. point, 
parallel or contiguous, main or branch 
ine station, on the Canadian Pacific, 
had coniplied with the order: (2) the 
Board’s order (construed as above) & 
the Board's allowance of the rates in 
question (fixed on above basis) were 
within its powers.—-ALBERTA GOVERN- 
MENT v. CANADIAN NATIONAL Lys. & 
CANADIAN Pactrie Ry. Co., 11931] 
C.F, 656; [1932] 1 D. L. R. 335,-- 
CAN. 

aq (p. 376) i. —-- -————- ——- ————. — 
CANADIAN SHIPPERS’ TRAFFIC BUREAU 
v, CANADIAN NATIONAL Rys. (1926), 
32 Can. Ry, Cas. 3.—CAN. 

yy (p. 378) i. ---—~ ——- —-— Goods of 
same description.|}---HARDY’s, LTD. v. 
New South WALES HAILWAY COMRS. 


Saar 288 RN. S. W. 318; 45 
N.S. W. W.N. 82.—AUS. 
yy (p. 376) il. --—- --— Compulsory 


reduction-—A pplication of Maritime 
Freight Rates Act, 1927.J—CANADILAN 
NATIONAL Ry. Co. v. Nova SCOTIA 
PROVINCE, [1928] 1 D. L. 





(1928) 8. GC. R. 106; 34 Can. Ry. Cas. 
223.--CAN. 
yy (p. 376) i —--— Wharfage 


raics.}-—The Board of Railway Comrs. 
for Canada has no power, under Rail- 
way Act, R.S. C., 1927, to regulate, no 
question as to discrimination being 
involved, as to absorption by a railway 
co. of w harfage charges in respect of 
transpacific freight, at the point where 
the goods are transferred from rail to 
ship for ocean carriage to the trans- 
acific count The function of the 
Srey as to tolls & charges is, excepting 
as to powers conferred by sect. 358 of 
the Act, limited to regulating charges 
for carriage & for those other services 
which are incidental to carriage, us 
railway services, within the mvaning 
of the Act. The wharfage service in 
question is not such a service. This 
would appear to be so independently 
of, but is put beyond doubt by, sect. 
358. The definition of ‘‘ toll ”? cannot 
proporly be construed as declaring 
that any wharfage service is a railway 
sete ree in the above sense.—He 
POWERS TO WHARFAGE CHARGES, 
(1931) 8S. ©. R. 431.—CAN. 


yy (p. 376) iv. —— Considcra- 
tion oO other statutes & agreements. }— 
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Case 761d. 


interested in the propose new rate has no 
right to be hear 

GREAT WESTERN Ry. Co. & LONDON, MID- 
LAND & SCOTTISH Ry. Co. v. BRISTOL CORPN. 
(1928), 20 Ry. & Can. Tr. Cas. 22. 


in opposition thereto.— 


Sub-sect. (5) of sect. 325 of tho ar itlees 
Act declares the powers of the Bo 
undor the Act to fix & determine just 
& reasonable rates shall not be limited 
or in any inanner affected by the pro- 
visions of any Act of the Parllament 
of Canada, or by any agreement made 
or entered into pursuant thereto, save 
& except as to rates on grain & flour 
from points west of Fort William to 
Fort William and Port Arthur. ‘he 
wording of this sub-sect. should not be 
construed as a restriction upon the 
powers of the Board to fix the rates set 
out in the Order now in question. On 
the contrary, it seems from the language 
used that Parliament contemplated 
that the Board would look at & con- 
sider the statutes & agreements relating 
to rates which had been in force or 
agreed upon, & desired to make it 
clear that, with the exception of the 
Crow’s Nost Agreement, the Board 
was not to be bound by any such 
statute & agrcemcut. hat weight 
these statutes & agreements shall have 
is left to the discretion of the Board ; 
&. subject to certain conditions, the 
obligation rests upon the Board of 
fixing rates which are ‘‘ fair & reason- 
able.’ In this case, the own conduct 
of the Canadian National Railways 
since the Order in question was made 
has been such as to justify the inference 
that, in their judgment, the rates were 
not unfair or unreasonable. Re BoaARD 
OF Ry. CoMkS. ORDER No. 448 RkE- 
GARDING RY. FREIGHT RATES IN 
CANADA, [1930] S. C. R. 288.—CAN, 


cco (p. 376) i. —— —— Refusal of 
facility involving variation of established 
principle.|—PaRIsn OF LANCASTER, ST. 
JOHN, N.B. v. DOMINION EXPRESS Co. 
& CANADIAN NATIONAL EXPRESS Co. 
(1926), 32 Can. Ry. Cas. 33.—CAN. 

mmm (p. 376) i. 
——. }— MULDOON v. CANADIAN Paciric 
oe Co. (1927), 33 Can. Ry. Cas. 13.— 


rrr (p. 378) i. —— —— -———- ———. ]}— 
Re CANADIAN Paoclric Ry. Co., GRAND 
et -Q. (1926), 3 2Can. Ry. Cas. 1. 


hh (p. 377) i. ——— ——— Restoration 
of train services—Refusal to order, es 
ANNAPOLIS MUNICIPALITY N.S. 
CANADIAN NATIONAL Rys. (1926), 33 
Can. Ry. Cas. 257.—CAN. 


pp (p. 377) i. Refusal 
to fir responsibility for future accidents.) 
—CANADIAN NATIONAL Hys. v. TOWN- 
SHIP OF STAMFORD (1926), 32 Can. Ry. 
Cas. 252.—CAN. 


aq (p. 377) i. -——- —-— Power 
to order substitution of private crossing.) 
—CALHOUN wv. CANADIAN NATIONAL 
aes (1926), 32 Can. Ry. Cas. 236.— 


vv. Qevsd., [1912] A. C. 224. 


Use of railway bridge 
for. ‘vehicular traffic. |—SaBKATCHEWAN 
DEPARTMENT OF HIGHWAYS v. CANA- 
DIAN NATIONAL Rys. (1926), 32 Can. 
Ry. Cas. 23.—CAN. 

aaa (p. 377) i. Removal of 
utilities on construction of subway.)j— 
The Canadian National Railways 
applied to the Board of Railway Comrs. 
for the approval of plans & profiles for 
carrying its tracks across certain high- 
ways. The Board, in final Orders 
grunting the applications, authorised 
the construction of subways or other 
structures in connection with the 
Mebway crossings &, at the same timo, 

the present ap pies amongst 

others, to move such their utilities 
as may be affected by the pommeucuon 
or changes so authorised. eat dolor 
urged that the Board was wi 
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Cases 888—978a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part XII1.—Canals. 


888. Add. Annotation :—Refd. Bournemouth-Swan- 
age Motor Road & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686. 


925. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Extent of duty.}—(1) The duty of a 
railway co. under Regulation of Railways 
Act, 1873 (c. 48), 5. 17, to keep its canals in 
repair & open for navigation is not an 
absolute duty, nor, on the other hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constructed. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the soil which 
formed the bed of the lock. The proper 
method would have been to lay the wiike 
upon vertical piles driven into the ground :— 

eld: no evidence of negligence on the part 
of the railway co. that on the appearance of 
cracks in the walls & subsidence of the soil 
at the side of the-walls they failed to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months. 

(3) In order to found a claim for damages 
for the closing of a canal, pltf. must show that 
there has been caused to him thereby 
peculiar damage greater than that caused to 
the general public. 

(4) An agreement by traders with a rail- 
way co., that they would establish a gravel 
business near a canal of the railway co., & 
would pay a reduced rate to be afterwards 
agreed for the transport of gravel by the 
canal, & would erect machinery at their own 
expense, in consideration whereof the railway 
co. would permit the traders to. erect 


931a. 





jurisdiction to make the Orders in so 
far as it directed applts. to move their 
utilities ; that, in any event, the Orders 
were made irregularly & not in accord- 
ance with the rules binding upon the 
Board: that sects. 255, 256 & 257 of 
the Railway Act were not applicable 
to the Canadian National Railways, & 
that the Board had not the power to 
compel public utilities cos. to remove 


may 


well as 


or want of skil 


& expense to which the railway co. 
e put by reason of an 
or injury to persons or property, causcd 
by any of appct.’s wires or cables, or 
any works herein provided for by the 
terms & provisions of 
t any 
resulting from the imprudence, neglect 
1 of the employees or 
agents of the appct., unless the cause 


machinery & other plant for cereyine gravel 
over the canal & rarey: & would repair 
the canal:—Held: to be void for un- 
certainty. 

(5) A district engineer of the railway co. 
has no general authority to enter into such 
an agreement.—BLUNDY, CLARK & Co., LtpD. 
v. LONDON & Norra EASTERN Ry. Co., 
(1981] 2 K. B. 3384; 100 L. J. K. B. 401, 
C. A.; sub nom. LONDON & NoRTH EASTERN 
Ry. Co. v. BLUNDY, CLARK & Co., Lrn., 145 
L. T. 269; 20 Ry. & Can. Tr. Cas. 92, O. A. 

Annotation :—As to (1) Consd. Guilfoyle v. Port of London 

Authority, [1932] 1 K. B. 336. 

934a. Damages—Right of individual to ste. }— 
BLuNDY, CLARK & Co., Lrp. v. LONDON & 
NortTH EASTERN Ry., No. 93la, ante. 


986a. —-—- What amounts to negligence.]-— 
Buiunpy, CLARK & Co., Lrp. v. LONDON & 
NORTH EASTERN Ry. Co., No. 93la, ante. 


948a. ——— Pumping from one level to another. |— 
ELLWELL v. BIRMINGHAM CANAL NAVIGATION 
PROPRIETORS (1852), 3 H. Ll. Cas. 812; 10 
E. R. 323, H. L. 


970. Add. Annotations :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401; Hall v. Brook- 
a Auto-Racing Club (1932), 48 T. L. R. 

6. 

978. Add. Annotation :—Expld. & Distd. Great 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

——- ——— Liability of county council on 

covenant—Tow-path raised to avoid flooding. ] 

—The construction of a canal involved the 

interception of a certain public road; & the 

canal co., in accordance with its statutory 
obligations, carried the road over the canal] 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 








978a. 


person interested in or affected by the 
order. But in dotermining whether a 
Pa at co., municipality or person 
8 so Interestod or affected the Railway 
Board can have regard to the circum- 
stances existing not only when the 
werk was ordered but also when it 
makes its order allocating the cost, or 
reviews that order under soct. 51; 
further, absence of benefit from the 
work oxecuted does not necessarily 


damage 


this order, us 
damage or injury 


their facilities without previous com- 
pensation :—Held: these Orders were 
made within the exercise of the powers 
vested in the Board by the Railway 
Act, & more particularly by the pro- 
visions of sects. 39, 255, 256 & 257 of 
that Act.—BELL TELEPHONE Co. or 
CANADA U. CANADIAN NATIONAL RYs.. 
MONTREAL LicntT, Heat & POWER 
CONSOLIDATED v. CANADIAN NATIONAL 
Rys., MONTREAL TRAMWAYS Co. & 
MONTREAL TRAMWAYS COMMISSION v. 
CANADIAN NATIONAL Tys., BELL 
TELEPHONE Co. OF CANADA Uv. TORONTO, 
HAMILTON & BurraLto Ry. Co. & 
HAMILTON CORPN., (1932] S. C. R. 
224; 2D. L. R. 753.—CAN. 


(p. 377) if. Electric 
lines across railways.}-—-The Board of 
Ratlwa Comrs. issned a General 
Order in respect of the conditions & 
specifications applicable to the erection, 
placing & maintaining of electric lines, 
wires or cables along or across all 
railways, subject to the jurisdiction of 
the Bourd: & sect. 2 of the Order 
stipulated that “ the appct. shall, at 
i times, bat ey the co. 
Mabeoay operating or us the railway, 
from da : 


against all loss, damage, injury 


of such loss, cost, damage, injury or 
expense can be traced elsewhere ”’ :— 
Held; the Order was within the juris- 
diction of the Board.—CANADIAN 
ELECTRICAL ASSOCIATION & HYDRO 
ELECTRIC POWER COMMISSION OF 
ONTARIO v. CANADIAN NATIONAL 
Rarmwarys, (1932] 8S. C. BR. 451; 3 
D. L. R, 118.— N. 


aaa (p. 377) ili. ——- —— ir of 
bridge over railway. }—TORONTO RPN. 
v. ForREsT HILu VILLAGE, YORK TOWN- 
SHIP & CANADIAN NATIONAL RAILWAYS, 
Hd S.C. R. 602: 4D. L. R. 401.—- 





coe (p. 377) i. -—— Conatruc- 
tion of branch line.}] — CANADIAN 
NATIONAL Rys. v. CANADIAN PACIFIC 
Ry. Co., [1929] 4 D. L. R. 1076; 


8S. C. R. 135.—-CAN. 


cco (p. 377) ii. ——— To order Pro- 
vinrial u ng to contribute to cost 
of work.}—Under sect. 39 of the Rall- 
way Act of Canada, R. 8S. Can., 1927, 
c. 170, the Railway Board has juris- 
diction to impose a moporugs of tho 
cost of work, which in the exercise of 
its powers {it has ordered to be carried 
out, only upon a co., municipality, or 
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show absence of interest in or affection 
by the order to carry out the work. 
In cases in which the Railway Board 
has jurisdiction the amount of the 
contribution is witbin the discretion 
of the Board. The sect. is not. invalid 
to the extent to which it enables the 
Railway Board to order a Provincial 
undertaking to contribute.—CANADIAN 
PaciFico Ry. Co. v. TORONTO TRANS- 
PORTATION COMMISSION, TORONTO 
TRANSPORTATION COMMISSION v. CANA 
DIAN NATIONAL RYS. ga A. O. 
686; 99 L. J. P. C. 219, P. C.—CAN, 
eco (p. 377) iil. Action against commis- 
s—When triable in Supreme 
Court.}—M. B. RAIL ANCHOR, LTD. v. 
VICTORIAN Rys. ComRs., [1928] V. L. R. 
339; [1928] Argus L. R. 114.—AUS. 


g (p. 378) i. —— ——.}-Re Casa 
Loma, (1927) 4 D. L. R. 6453 61 
O. L. R. 187.—CAN. 

PART XIII. SECT. 2, SUB-SECT. 4. 
sz. Repair of railway embankment— 

i or damage-~ 
Limitat of action.}--PUNJAB COTTON 


Preas Co. v. SEORETARY OF STATE 
(1927), I. L. R. 10 Leh. 161.— IND. 
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were required under s. 17 of the Regulation 
of Railways Act, 1873 (c. 48), s. 17, to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor; & the 
council covenanted that they would ‘‘ from 
time to time & at all times thereafter well & 
sufficiently maintain & repair the new bridge 
& the roadway & footpaths upon the same 
& the approaches thereto.”’ The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 
posine under it. The bridge & the neigh- 

ouring part of the canal for considerable 
distances on both sides of the bridge were 
in @ mining area which had been subsiding 
for a long time prior to the agreement; & 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, & the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path—the resulting effect being that the head- 


980. 


way between the bridge & the towing-path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of 
the canal :—Held: the covenant on the part 
of defts. to ‘‘ maintain ’’ the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. had found it necessary to raise the 
towing-path.—GREAT WrRESTERN Ry. v. 
MONMOUTHSHIRE CouUNTY CoUNCIL (1930), 
94J.P.6; 27 L. G. R. 569, C. A. 


Add the following paragraph :— 

The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right to ground on the 
bank (per Cun.).— 


1032. Add. Annotation :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. 


1048a. Agreement void for uncertainty. ]—-BLUNDYy, 


CLARK & Co., Lrp. v. LONDON & NORTH 
BASTERN Ry. Co., No. 93la, ante. 


1043b. Authority of district engineer.]|—-BLUNDY, 


25 


CLARK & Co., Lrp. v. LONDON & NoRTH 
EASTERN Ry. Co., No. 981a, ante. 


Cases 5—14. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


RATES AND RATING. 
Part |.—Liability to be Rated. 


5. 
B. C., [1928] 2 K. B. 588. 


PART I. SECT. 1. 


8 .}—Sect. 476 
of the Halifax City Charter applies to 
cases when the interest of the occupier 
of real estate is assessed as well as to 
cases, when the owner of the real 
estate is assessed, & a retroactive 
assessment may be made under s. 476 
for the business tax authorised by the 
legislation of 1918.—HALIFAX v. Dit, 
ean 1D. L. R. 643; 60N.S. BR. 219. 


eae ene ener 





yi.—_— ——.}-Re COLEMAN 
TOWNSHIP & NORTHERN ONTARIO 
Lieut & Power Co., Lrp. (1927), 60 
O. L. R. 405.—CAN. 

y ii. Mercantile business.] 
CeO the question whether the business 
of manufacturing lumber is a ‘‘ mercan- 
tile busmess ’’ within Rural Munici- 
pality Act, R.S.8., 1920, 5. 232, which 
provided for Ar assessment of every 
person who was engaged in mercantile 

usiness & owner of a stock in trade 
liable to assessment :—Held: it is a 
mercantile business. 

Under a statute authorising the 
assessment of “land, buildings, & 
business,’” a stock in trade is not 
assessable. — PEARSE & EDWORTHY 
Bros. ve. RURAL MUNICIPALITY OF 
BJOREKEDALE, B. F. Harris Co., LTp. 
ve. RURAL MUNICIPALITY OF BJORK- 
DALE, [1929] 2 D. L. R. 507, 537; 

1W. W.R. 682; 238. L. lt. 3&6.—CAN. 


y fii. ---—— —~-~ Licence fee in lieu. }— 
ATLAS CONSTRUCTION Co., Lip. vr. 
Sr. JOHN Cirry, [1931] 4 M. Pp, kh. 100. 


Cee 


yiv. —- --——.]-—A business having 
ceased prior to the year of levy of 
business tax, the fact of its appearance 
on the assessment. roll upon which such 
levy was made did not. make the tax 
enforceable, as the property had coased 
to be rateable.- -Re LYMAN BROs.,, 
are R.419; 3D. 1. R.343.- - CAN. 


-~-=-— fA practising den- 
tist NRCaRMEA & co. with power 
inter alia to buy, bold & sell real estate 
& to carry on the business of real estate 
agents. He held all but two shares & 
he contended that his purpose was that 
the co. manage his own property & 
control real estate for the investment 
of his own money, not for speculation. 
He conveyed his real estate property 
to the co. in exchange for shares. 
These Jands increased considerably in 
value & were suld at a protit. He 
contended that. such profits were 
accretions to capital & not income made 
in the business of buying & selling real 
estate &, therefore, not subject to 
assessment as such :—ffeld there 
proite were profits acquired in a scheme 
or profit making. which applt. co. was 
putting into effect as part of its busi- 
ness, &, therefore, were liable to assess- 
ment under the provincial Income Tax 
Act.—-MERRIT® REALTY Co., LT. 2%. 
Brown, [1932] 8. : ie 187; 20D... BR. 
465; affy., [1932] 1 W. KR. 234; 1 
Dd. L, R. 795: 44 3B. a R. 438.—CAN. 
vi. Club. }--ONTARIO 
JOCKEY CLUB v. TORONTO, {1932] 4 
D. L. HR. 423.—CAN. 


t ess tee 


TORONTO, Bit 2 pi 
0. L. R. 3 N. 


fff ii. -+—Re Don 
Manon & Co. Ont.), | » 1 . 
1061--CAN. ( )[ 927] 4 QD Le R 


1ff iti. ---Money received 
by manufacturers under fire policies 

















e Srour & 
R. 1100; 60 


a cone 








Add. Annotation :—Consd.L.C.C.v. Hackney 14. 


Add. Annotation :—Consd. L. C. C. v. Hackney 


B. C., [1928] 2 K. B. 588. 


insuring them in respect of loss of net 
profits that would have accrued had 
there been no interruption of business 
caused by fire is income from a business 
within the meaning of sect. 2 of 
British Columbia Taxation Act, HK. S. 
BK. C., 1924, & accordingly is to be 
brought into account in computing the 
net. income chargeable to tax under 
that Act.—H. v.. BRITISH COLUMBIA 
Fre & CEDAR LUMBER Co., LTD., 
yee A.C. 4413 101 LL J.P. GC. 118; 
47 LL. T.1; 48 T. L. BR. 284, P.C. 
fff iv. .]—Resp. co. was 
incorporated to (inter alia) “ purchase 
; ands & to sell” the same &, 
although it had wide powers, it was 
Bpperonay formed to acyuire & resell 
a profit, if possible, the property in 
question herein. Of its authorised 
capital of 50,000 shares of $1 each 
five shares only were issued. It pur- 
chased a certain lot in V. for 840,000 
in 1926, & sold it for $70,000 in 1928; 
& the Minister of Finance sought to 
recover income tax on said difference 
of $30,000, which, he contonded, was 
profit made by the co. It had not 
had, of course, sufficient subscribed 
capital -to make the purchase in the 
ordinary way & had consunimuted the 
deal by obtaining proportionate parts 
of the purchase-price from its sbare- 
holders, in consideration of its under- 
taking to distribute the anticipated 
profits among them, & it did so dis- 
tribute them. The co. contended that 
it had not made a profit. in the ordinary 
course of its business, but had merely 
distributed to its shareholders a capital 
asset which had appreciated in value: 
—Held; the $30,000 profit was 
“ income ” of the co. within the mean- 
ing of Taxation Act, R.S. B.C., 1924.— 
Re HAsStTiIncs STREET PROPERTIES, 
Lrp., 1931] 1 D. L. R. 6043; [1930] 
3OW. W. KR. 6615 48 B.C. 209. — 
CAN. 








fff v. -—— ——.}—On the expro- 
prlation of the property of a co. being 
wound up annual payments were 
provided for which were held to be an 
addition to the fixed purchase-price in 
consideration for the extended time for 
payment :-—Held >) such anuual pay- 
ments were taxable as income of the 
co. under Taxation Act, R. S. B. C., 


$924 (ca. 254).—-EsquimaLTr WATER 
WorKs Co. vv. LEEMING, [1930] 1 
. Ww. RR. 401; 2D. L. R. 37; 42 


B. C, I. 163.-~CAN,. 


fff vi. .}—On the expro- 
priation of the property of 4 co. being 
wound up annual payments were pro- 
vided for which were held to be an 
addition to the fixed purchase-price in 
cousideration for the extended time 
for payment :—Held: said sums were 
taxable under Vart III., not under 
Part IX., of Taxation Act, R. 8S. B. C., 
1924.— LEEMING 0. ESQUIMALT WATER- 
WORKS Co. (No. 2), [1931] 1 W. W. R. 
148; 1D. L. R. 615; 43 B.C. RR. 251. 

fff vii. --— —--—.}~—R. v. BRITISA 
CoL.UMBIA Fr & CEDAR LUMBER Co., 








eee yes L. Rh. 609; 42 B.C. R. 
{ff viii. —--- —-—~ Fffect of death.}-— 


K., a resident of the city of T., died on 
Aue. 12, 1929. In 1928 he had made 
a return to the assessment comr. of 
the city of his income received in the 
year onding Dec. 31, 1927. He was 
assessed on that return in 1928 & paid 
the income tax due in respect thereof 
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in 1929. On Feb. 8, 1929, ho made a 
return of the income received by him 
for the yoar en Dec. 31, 1928, & an 
assessment of $365,120 was made : — 
Held: hisexors. were not assessable in 
respect of an income that had not been 
received ; the income was recelved 
in 1928 by K. himself, whose death 
before the completion of the roll made 
Impossible his assessment in 1929 for 
the 1928 income.—Re Kemp & 
TORONTO, Re NATIONAL TRUAT Co. 
& Toronto, Re KiLMER & penne 
1193014 D. L. R. 91: 650. L. R. 423. 


fff ix. — This 
action was brought by a city corpn. 
ainst P.’s executrix for the amount 
the mneome ar murported to be im- 











po: osed upon r his decease :— 
aie the icant to tax P. after his 
death was a mere nullity.—-TORONTO 


». POWELL, [1931]3 D. L. R. 863 affd., 


4D. L. RR. 336; (1931) O. BR. 495.— 
CAN. 
fff x.-——- -—-- —— ssment 


A 38e. 

Amendment Act, 1930 (Ont.). )—The 
umendments made to the Assessment 
Act by Assessment Amendment Act, 
1930, do not justify the assessment of 
the legal personal representative of a 
deceased person in respect of income 
received by him prior to Jan. 1, 1930. 
The amepvdments have no retroactive 
operation either over persons or income 
as to any period before that date.— 

ve NATIONAL TRUST ©Co., Lrp. tr. 
TORONTO, 11931] 4D. LR. 3553 ; Oj. R. 
496. ries 

fff x ———- ———~ Several erecu- 
tors residing in different munict palities 
—Whether income tarable where deceased 
resided. |—~Re JosT, 11932) 3 Db. L. XK. 


a a5, ia CAN. 


ee 


pppi -—— Income nol 
ra brought into’ Province-- Cheques. --- 
Resp., a Dominion eco., which ix en- 
gaged in orefining sugar in Writish 
Columbia & has its head office in 
Vancouver, bad invested its surplus 
profits in Dominion bonds & shares of 
the Steel Co. of Canada. whose head 
office is at Hamilton, the bonds & 
shares being held by resp. in Van- 
couver. Cheques for the interest on 
these two investments were sent from 
Ottawa & Hamilton respectively to 
resp. in Vancouver. Resp. endorsed 
the cheques & immediately remitted 
them to a bank in Montreal for deposit 
to the credit of an account which the 
resp. maintained there. The amount 
of the cheques was shown in resp.’s 
profit & loss account :—Held: the 
money represented by said cheques was 
income “ brought into ” the province 
within sect. 42 (d@) of Taxation Act, 
kh. S. B. C., 1924.—A.-G. FOR BRITISH 
COLUMBIA ». BRITISH COLUMBIA SUGAR 
REFINING Co., [1931] 3 W. W. KR. 639 ; 
Ay DD. L. R. 626; 448.0. R. 531. 


b (p. 426) i, 





—— —--——~, }— Resp. 
co. was incorporated with Powe | i? 
generate & sell electric powers 2 
23 (1) provided that for a etn 
eriod “the co. & its propery in 
B. pertaining to the development 
i power on the Saint J. river shall be 
exempt from all municipal & other 
taxation & assessment’? The question 
before this ct. was whether or not the 
co. a liable to be assessed in the town 


of G. F., N. B., where its head office 
was, ups or with respect to income 
derived by it from or by virtue of the 


Vol. XXXVIII.—Rates and Rating. Cases 15—218. 


15. Add. Annotation :—Consd. L. CO. C. v. Hackney 
B, O., [1928] 2 K. B. 588. 

16. Add. Annotation :—Consd. L. C. O. v. Hackney 
B. C., [1928] 2 K. B. 688. 

17. Add. Annotation :—Expld. L. C. C. v. Hackney 


B. C., [1928] 2 K. B. 588. 


86. Add Annotation :—Consd. L. C. C. v. Hackney 


37a. 


42. 


B. C., [1928] 2 K. B. 588. 
——-—.]—Defts. were the overseers of a parish. 
Within the parish was a building, the pro- 
perty in which was vested in pltfs., managed 
y them in the early part of 1926 as an 
industrial school. After Mar. 1926 the 
building was no longer used as an industrial 
school & pltfs. removed their stores & 
furniture. The removal was cor.pleted in 
Apr. 1926, except that a caretaker was left 
In possession with a few articles of furniture 
for his use. In Mar. 1927 pltfs. decided 
to.use the premises partly as an elementary 
school & partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1926, & Mar. 31, 
1927, & it was admitted that the rate was 
duly made & confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. 
Plitfs. did not appeal to quarter sessions, but 
took proceedings in replevin :—Held: 
(1) pltfs. were not in beneficial occupation 
during the relevant period, & were not ratable; 
(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish & not 
on that of beneficial occupation, & as pltfs. 
had failed to show that the distress was 
unlawful, the action of replevin failed.— 
LONDON CouNTy Councm v. HACKNEY 
Borovey Councit, [1928] 2 K. B. 588; 97 
L.J. K. B. 694; 189 L. T. 407; 92 J. P. 188 ; 
44°T. LR. 592 5 261. G. R. 366 5 (1926-31), 
LB. R. A. 249. 
Add. Annotations :—As to (1) Refd. Consett 
Iron Co, v. Durham County Assessment 
Committee for No. 5 or North-West Arca 


62. 


65. 
66. 
69. 
86. 
87. 


(1930), 99 L. J. K. B. 277; London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 144 L. T. 2838. 

Add. Annotation :—-Refd. Bottomley v. West 
Derby Assessment Committee, ete., etc. 
(1931), 47 T. L. R. 468. 

Add. Annotation :—Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

Add. Annotation :—Consd. L. C. OC. v. Hackney 
B. C., [1928] 2 K. B. 588. 

Add. Annotation :—Consd. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 588. 

Add. Annotation :—Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


Add. Annotation :—Consd. L. C. C. v. Hackney 


B. C., [1928] 2 K. B. 588. 


122. Annotations :—Delete ‘‘ Consd. Jones v. I. R. 


Comrs., Sweetmeat Automatic Delivery Co. 
v. I. R. Comrs., [1895] 1 Q. B. 484.” 

Add. Annotation :—Refd. Gee v. Hazleton, 
[1932] 1K. B. 179. 


189. Add. Citation :-—(1926-31), 1 B. R. A. 183. 


Add. Annotation :—Apld. Towler v. Thetiord 
Rural Council (1929), 99 L. J. K. B. 258. 


139a. Shooting rights.)— TowLer vw» THETFORD 


154. 


160. 
171. 


188. 
202. 
218. 


RurAL Councin, No. 552b, post. 

Add. Annotations :—-Consd. Salisbury House 
Estate v. Fry, [1930] 1 K. B. 304. Apld. 
Towle v. Improved Industrial Dwellings Co., 
[1931] 1 K. B. 263. 

Add. Annotation :—Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

Add. Annotation :—-Refd. Manchester Corpn. 
v. Bolton Assessment Committee & West- 
houghton Urban District Council (1930), 144 
L. T. 618. 

Add. Annotation :—Refd. New Liverpool 
Kastham Ferry & Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Ltd. (1929), 
142 L. T. 349. 

Add. Annotation :—-Refd. Ilford Corpn. vr. 
Mallinson (1982), 96 J. P. 185. 

Add. Annotation :—Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 
Add. Annotation :—As to (3) Consd. L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 688. 


sale of power gencrated at its plant in 
G. F. from the use of the waters of 
said river:—  l[cld: the co. was not 
liable to be so assessed.—ERELLY ». 
SAINT JOHN RIVER POWER Co., [1931] 
SO. R. 349; 2D. L. . 553: affy.. 3 
M. P. BR. 56.---CAN. 


PART I. SECT. 2, SUB-SECT. 2.—A. 

14 fi. ——.]—-OTTawa CORPN. v. 
OTTAWA PUBLIC SCHOOL BOARD (1923), 
64 0. L. R. 633.—CAN, 


PART Ii. SECT. 2, SUB-SECT. 2.—B. 


_@ 1. Closed during trade denres- 
sion, }-— Premises purchased by resps. 
in 1923 were used by them as a imalt- 
house until the autuinn of 1927, when, 
owing to trade depression, they dis- 
missed their staff & closed the premises 
indefinitely. The premises were not 
subsequently utilised by resps. in any 
way. When the premises were closed 
the machinery therein was left intact, 
but none of it could be removed with- 
out damaging the building, except a 
screening cylinder, which would cost 
more to remove than it was worth. 
Itesps. tried to sell the premises, but 
failed to do so. The premises as they 
stood were not capable of use save as 
® malt-house :—Held: the premises 
were capable of being used as maltin 
premises at any time, but there hed 





been no beneficial occupation of the 
premises during the year for which the 
poor rate was claimed. — OFFALY 
County Counc, & RIORDAN  v., 
WILLIAMS, [1930] I. R. 39.—IR. 

sa. Holding certificate of free grant 
entry under Soldicr Settlement Act.)— 
PorLAR VALLEY, RURAL MUNICI- 
PALITY v. Moymr, [1929] 3 D. L. R. 
865; 2W. W. RR. 88; 23S. L. R. 628. 
—CAN. 


PART I. SECT. 2, SUB-SECT. 3.-— 
B. (f). 


fi. —— Station agent.J—Held: not 
occupying the land in an official 
capacity under the Crown.—Fe 
CoOcHRANE Town & KING, [1925] 2 
eae R. 550; 56 0. L. R. 477 


PART I. SECT. 2, SUB-SECT. 4.—A. 


118 i. Necessity for. }-—CHRISTCHURCH 
(MAYOR, ETC.) v¥ PYNE, GOULD, 
a [1928] N. Z L. R. 318.— 


PART I. SECT. 2, SUB-SECT. 4. —B. (0). 


sb. Licence to cut Limber.J— The holder 
of a permit to cut timber on Dominion 
lands is not the ‘ occupant ” within 
Rural Municipality Act, R. S. S. 1920, 
c. 89, of the land included in the berth ; 
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& since, in assessing him as such, the 
assessor acts without jurisdiction, the 
confirmation of the assessment by the 
Saskatchewan Assessment Commission 
does not, under the cffect given it by 
sect. 270 of said Act, prevent him from 
defending an action to collect the taxes. 
~— BUCKLAND RURAL MUNICIPALITY 
»®. DONALDSON & HorTON, [19238] 1 
D. L. R. 436; [1928] 1 W. W. R. 40; 
22 Sask. I. R. 326.—-CAN. 

sc. Lessee of right of way.J—A lessee 
of a portion of the right of way of the 
Canadian Pacific Railway who is in 
physical possession thereof is subject 
to assessment as an “* occupant 
within the City Act, 1926, 5s. 433 (3), 
although the land itself is specially 
exempted by law from_ taxation.— 
MAPLE LEAF MILLING Co., LTD. v. 
WEYBURN, Crry or (Sask.), [1929] 4 
D. L. R. 1063; 2 W. W. R. 452.— 


PART I. SECT. 2, SUB-SECT. 5.—C. 
sd. Owner rated for whole propert 
Notice that parcels of land soli to specified 
persons—Whether sufficient notice of 
change of ownership.)|-—CLEARVIEW, 
LTp. wv. YaTALA SoutyH DisTrict 
CouNcIL, [1927] 8. A. S. R. 555.—AUS., 


PART I. SECT. 2, SUB-BECT. 7. 
208 i. Revad., 32 5. 0. R. 505. 


Cases 226a—226h. ENGLISH AND Emprre Digest SUPPLEMENT. 


Sus-sect. 4.—UNpDrER RATING AND VALUATION Union LiGHTpRAGE Co., Lap., [1931] 1 

(APPORTIONMENT) AcT, 1928 (c. 44). eh a Bae J a ‘ae i, oie uF 
Agricultural hereditaments.]-— See Local ; ~ x. ; » da It, ; 

Government Act, 1929 (c. 17), s. 67, & No. Sol, Jo. 581; 28 L. G. BR. 550; (1926-31), 


2B. R. A. 742, C. A. 


—_—— Coffee blending warehouse. ] 
—Held: entitled to benefit of Act.— 


552a, post. 
226a. Industrial hereditaments—Whether used as 
factory or workshop—Test to be applied. ]— 








226e. 


In determining whether a _ hereditament 
occupied & used as a factory is primarily 
occupied & used for purposes which are not 
those of a factory it is the actual use to 
which the hereditament itself is put that has 
to be considered, & not the use to be made 
of the products of the hereditament or of the 
work there carried on.—MOON (LAMBETH 
REVENUE OFFICER) v. LONDON COUNTY 
CouncIL, PoOTTERIES ELECTRIC TRACTION 


BarRTON (STEPNEY REVENUE OFFICER) v. 
TWINING (R.) & Co., Lrp., [1931] 1 K. B. 
385; 100 L. J. K. B.1; 143 L. T. 650; 94 
J.P. 177; 46T. L. R. 601 ; 74 Sol. Jo. 688 ; 
a L. G. R. 550 ; (1926-31), 2B. R.A. 730, 


Annotation :—Folld. Toogood & Sons, Ltd. v. Green, Lipton, 


Ltd. 


226f. 


v. Barton (1931), 47 T. L. R. 565. 


— Tea blending premises. j— 
Resps. occupied & used premises which were 


Co. Lrp. v. BATLEy (STOKE-ON-TRENT registered under the Factory & Workshops 
REVENUE OFFICER), [1931] A. C. 151; 100 Acts. They imported teas from Ceylon, 
L. J. K. B. 153; 144 L. T. 410; 95 J. P. Java, India, China, & other foreign countries. 


64; 47 T. L. R. 154; 29 L. G. R. 181; 
(1926-31), 2 B. R. A. 573, H. L. 


The teas were brought to the premises in 
question for blending, sifting, cutting, mill- 


& packing for export abroad for sale 
wholesale to the public as tea. No tea went 
out of the premises until after blending, & 


Annotations :—Consd. Toogood & Sons, Ltd. v. Green (1932), 
96 J.P. 249. Refd. Bottomley v. West. Derby Assessment 
Committee, etc., ete. [1931], 47 T. L. R. 468; Carmarthen 
evenue Officer’ v. United Dairies (W holesale), Ltd. (1931), 





95 J.P. Jo. 88: Sedgw ick v, Watney, Combe, Reid & Co., no blended teas from the premises were 
[1931] A.C. 447 supplied or distributed to any part of the 
226b. ——— Particular _instances—Printing United Kingdom, & no blended teas came 


works of tramway undertaking. ]—-The owners 
of a tramway undertaking occupied certain 
printing offices & works used exclusively for 
the printing of tramway tickets & other 
matter required for the purposes of their 
undertaking. The hereditament in question 
was a factory within the Factory & Workshop 
Act, 1901 (c. 22) :—Held: the hereditament 
was not primarily occupied & used for pur- 
poses which were not those of a factory or 
workshop & was therefore an industrial 
hereditament.—Moon (LAMBETH REVENUE 
OFFICER) v. LONDON CoUNTY COUNCIL, 
[1931] A. C. 151; 100 L. J. K. B. 153; 144 
L. T. 410; 95 J. P. 64; 47 T. L. R. 154; 
29 L. G. R. 181; (1926-31), 2 B. R. A. 578, 
H. 1.3; affg., [1931] 1 K. B. 385, C. A. 

Omnibus repair shop.]— 
An omnibus co. operating a fleet of motor 
omnibuses occupied & used a hereditament, 
so far as material to the present appeal, for 
the manufacture of spare parts for the fleet 
& for other manufacturing & repair pro- 
cesses distinct from ordinary maintenance in 
connection with the fleet. The hereditament 
was registered as a factory :—Held: the 
hereditament was not occupied & used for 
purposes which were not those of a factory 











226g. 


into the premises. Apart from the basement, 
which was used & occupied solely as a tin- 
box factory, the premises were used (a) as 
premises for blending, sifting, cutting, mill- 
ing, & packing teas imported from abroad 
so as to make the teas suitable for export 
abroad for sale wholesale to the public as 
tea; & (b) as premises for exporting abroad 
for sale to the oublic as blended tea the tea 
leaves so blended. There was no finding 
that wholesale business was carried on on the 
premises :—Held: the primary purpose of 
the occupation & use of the premises was a 
factory purpose, & therefore the premises 
must be derated.—Lipron, Lrp. v. BURTON 
[1932] 1 K. B. 204; 100 L. J. K. B. 529; 
145 L. T. 476; 95 J. P. 211; 47 T. L. R. 
565; 29 L. G.'R. 642; (1926-31), 2 B. R. A. 
940, C. A. 











Cold storage.|—-A heredita- 
ment was occupied & used for the refrigera- 
tion & the refrigerated storage of food & other 
produce. The hereditament was a factory, 
& the refrigeration was effected by means 
of an elaborate process involving the use 
of machinery. Seventy-five per cent. of 
the produce received was already refrige- 
rated & was kept by the occupiers in that 


or workshop; (2) the manufacture of an state :—Held: the hereditament was 
article needed to maintain differed from primarily occupied for the purposes of storage 
“maintenance”’ as used in 1928 Act, within exception (d) in 1928 Act, s. 3 (1).— 


s. 3 (2), & the hereditament, except as to 


UNION COLD STORAGE Co., Lirp. v. BANCROFT 


one part thereof used as a paint shop. was a (MANCHESTER REVENUE OFFICER), (1981) 
factory within the_sub-sect. & was an A. C. 459; 100L. J. K. B. 271; 1451. T 
industrial hereditament.—PorTrerizs ELEc- 73; 96 J. P. 115; 47 T. L. R. 808 ; 29 
TRIC TRACTION Co., LTD. v. BAILEY (STOKE-ON- L. G. R. 279; (1926-31), 2 B. R. A. 886, 
TRENT REVENUE OFFICER), [1931] A. C. 151; H. L.; affg., [1931] 1 K. B. 385, C. A. 


100 L. J. K. B. 153; 144 L. T. 410; 95 J. P. 
64; 47T. L. R. 154; 29 L.G. R. 131, H. L. ; 
(1926-31), 2 B. R. A. 573; revsg., (1931] 1 


Annotation: 


—Distd. Carmarthen Revenue a United 


Dairies (Wholesale), Ltd. (1931), 95 J. P. J 


Compare No. 2263j, post. 

















K. B. 385, C. A 226h. —_—— Premises where seeds cleaned 
eee witht hi vee oe So Candis for sale.]—A seed merchant’s warehouse was 
Revenue Officer v. Cardiff ecoaaniont Committee, ote., used for the cleansing & Oe aohin ation for sale 
ote. [1931] 1 KB, 47. of .seeds by the use machinery. The 
226d. Barge building & repairing revenue officer objected to the inclusion of 
yard.}—Held: entitled to benefit of Act.— this hereditament in the special as an 


BARTON (POPLAR REVENUE OFFICER) v. industrial hereditament on the ground that 
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it was primarily occupied & used for the 
pu oses of wholesale Fistributive business : 
eld; it was an industrial hereditament.— 
HINES (IpswicH REVENUH OFFICER) v. 
EASTERN COUNTIES eaearciae Co-OPERATIVE 
Assocn., Lrp., [1931] A. C. 456; 100 L. J. 
K. B. 271 ; 145 L. T. %3 ; ont B18 s 47 
T. L. R. 308 ; 29 L. G. R. 279; (1926-31), 
Aa a 886, H. L.; affg., [1981] 1 K. B. 


to the hereditament or by telephone; that 
the offices had none of the physical features 
of a shop, & that the applts. no accommo- 
dation adapted for the purpose of the 
hysical resort of customers :—Held: the 
ereditament was not primarily occupied & 
used for the purposes of a retail shop & it 
was an industrial hereditament.—TooGoop 
& Sons, Lrp. v. GRBEN, [1932] A. C. 663; 
101 L. J. K. B. 453; 147 L. T. 201; 96 


Annotation :-—Consd. Toogood & Sons, Ltd. v. Green (1932), 


96 J. P. 249. 


06) ees cet 


J.P. 249; 48 T. L. R. 4638 ; 76 Sol. Jo. 458 : 


30 L. G. RB. 801, H. L. 


entitled to 996), 





——— —-— Wool sorters.] — Held: 


PART I. SECT. 8, SUB-SECT. 4. sh. 


sa. Agricultural lands & heritages— 
Augoery. J—Held : entitled to bencit of 


paid Jor grazing rights.}—Held: not 
entitled to benefit of Act.—INLAND 

REVENUE v. Koss & Crown, [1930] 
8S. C. 404.—SCOT. 


3°e Od 407.—SCOT 


a aes 
benefit of capes, 


benefit of Act. — PrircHarRD (CARDIFF 
REVENUE OFFICER) v. Lmwis (WILLIAM) & 
Sons, [1981] 1 K. B. 886; 100 L. J. K. B. 
1; 143 L. T. 650; 94/5. P.177; 46 T. L. R. 
601; 74 Sol. Jo. 661; 28 L. G. R. 550; 
(1926-31), 2 B. R. A. 742, C. A. 


cg Sit :—Distd. Toogood & Sons, Ltd. v. Green (1932), 


249. 


226k. Sees Yate , & firm 


of seed merchants, owned occupied a 
hereditament consisting of a large warehouse, 
used for cleaning & testing seeds of their own 
growth for the purposes of sale, & certain 
subsidiary buildings, including offices, which 
were admittedly not used for industrial pur- 
poses. The hereditament was registered as 
a factory. <A claim that the hereditament 
was an industrial hereditament was opposed 
by the Crown on the ground that the premises 
were primarily occupied & used for the pur- 
poses of a retail shop. By a special case 
stated it was found that all the seeds were 
sold to customers other than the trade, that 
orders for the same were received by applts. 
at their offices, & that the seeds were des- 
patched from the warehouse in fulfilment of 
such orders. At the hearing in the House of 
Lords, in answer to a request by the House 
for further information as to the exact nature 
of the uses to which the hereditament was 
put, it was agreed that the seeds were sold in 
approximately equal quantities to trade 
customers & to customers other than the 
trade, that the retail sales were effected 
either by travellers or by letters addressed 


ing-house.}—Held: 


NLAND REVENUE v. RENFREW- 


Farmhouse sublet as dwell- 
not entitled to 
benefit, of Act. —-Firk ASSESSOR ¢. 
a a TRUSTEES, [1931] S. C. 412. 


entitled to benefit of Act.—WEATHERHEAD 
(BRADFORD REVENUE OFFICER) v. BRADFORD 
ASSESSMENT ComMMITTER & Laycock, Son & 
Co., Lrp., [1931] 1 K. B. 386; 100 L. J. 
K. B. 1; 143 L. T. 650; 94 J. P. 177; 46 
T. L. R. 601; 74 Sol. Jo. 628; 28 L. G. R. 
550; (1926-31), 2 B. R. A. 632, C. A. 


Scrap metal works.|—Held: 








m. 
entitled to. to benefit of Act.—PIcKIN (LANG- 


BAURGH REVENUE OFFICER) v. LANGBAURGH 
ASSESSMENT COMMITTEE & ROBERT CHEYNE 
& Co., Lip., [19381] 1 K. B. 386; 100 L. J. 
K. B. 1; 143 L. T. 650; 46 T. L, R. 601 ; 
74 Sol. Jo. 629; (1926-31), 2B. R. A. 742, 


* C. A. 
226n. 


——,.}—Held: entitled to 
benefit of Act.—LoFrHousE (LANGBAURGH 
REVENUE OFFICER) v. LANGBAURGH ASSESS- 
MENT Com™uTTER & A. BAINBRIDGE, LTD., 
[1981] 1 K. B. 386; 100 L. J. K. B. 1; 148 
L. T. 650; 46 T. L. R. 601; 74 Sol. Jo. 
629; (1926-31), 2 B. R. A. 742, C. A. 











2260. —~—- -——— -—-— Rag _ sSorters.]—-A rag 


merchant’s warehouse was occupied & used, 
as to one-third of its area, for the grading, 
blending & sorting of rags, &, as to two- 
thirds, for the storage of rags (a) awaiting 
these processes; (6) in the course of pre- 
paration ; & (c) fully dealt with & ready for 
despatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufacturers for use in the 
heavy woollen cloth industry, & until so 


the part of the premiscs in question 
was used for a purpose other than the 
manufacturing process carried on in 
the other part of the premises, & there 


SHIRE ASSESSOR, [193 ,) _. —7SCcOo must be apportionment of the valua- 
SCOT. ae ae eat sj. Industrial lands ¢& heritages— tion. OUTRAM ot Co. eee Peas “D 
Factory or workshop—Meaning of pete [1930] 3. C, 351.—SCOT 





Golf course-——Additional rent 
whether 


dustrial lands 





House garden adjoint ing 
arden, alae reer Billet 


OR Vv. oa pros, (19 11930} 


eauMeG Mes 


* ied *}—In determining the question 
*‘ gilent works,’’ 
standing idle were or were ‘not in- 
& heritages :—Held: 
the word “ used ” did not mean ‘“‘ fit & 
ready for immediate use,”” but meant 
‘actually in use,”’ 
to. sbenedt of Act. —LAN h Mgrscpia cr that works in een for 
e moment no work was being done 


subject to the 


owing to some temporary 
contrasted with works for which thore 
was no reasonable prospect of a re- —ScOT. 


—— —— Wish hatchery d> fish- 
Breeding ponds.}—Held : not entitled to 
benefit of Act.—INLAND REVENUE v. 
HOWIETOUN & NORTHERN FISHERIES 
Co., [1930] S. C. 355.—SCOT. 


sn. ——— Saddler’s wor & 
smithy forming part YS contractor’s 
stables.|—-Held : not entitled o bencit 
of Act, as being merely ancil marie i. 
contractor’ 8 business.—WoORDIE & 
v. INLAND REVENUE, [1930] 8S. C. aes, 


4.¢., works 





cause, as 


Ep! 
oaee ASSESSOR, (19311 8. 8. C. 107 ~ —_ 
se. ——— House & poultry farm. 
Held: they fell to ve poe a oa 
unum quid.—CaRTER v, LANARKSHIRE 

ASSESSOR., [1932] S. C.  424,—SCOT. 
sf. —— Fi for breeding silver 
foxes.}—Held: not entitled Mie benefit 
of Act.--INLAND REVENUE v. ARDROSS 
ESTaTes Co., (1930) S. C. 487.—SCOT. 


ss. Re pon pages sig Py chief 
Seda: ude codtiol & bonent of Ack. 
IRS Lap phe lace bouefit of of Act. 


NLAND REVE v. AS- 
SESSOR, [1930} hg C. 55g-—~-S0OT. 


sumption of business in the near 
future, might be regarded as ‘‘ actually 
in use ’’ for the purposes of the sect.— 
renga oe v. ene REVENUE, 
AND REVEN STRPHENS, SONS 
gt Co., {1930} SC C. "531 SCOT. 
sk. —— Rooms tn decorators’ 
premises where paints mixed.}—Held : 
not entitled to cdead of Act.— INLAND 
REVENUE vt. URGH rater 
GON 8 biaay 11930] 8. C. 342.— 





s.——_— -— Sil pcre a Bee ene 
: having 
9 (6) of the 


of newspaper ner ace ar 
regard to Beate. 4 i (s ) & 
re & Factories Act, 1901, 8 


29 


. 149 (4), 


—~— —— Repair siop & garage 
of "contractor. }-Held:; not entitled to 
benefit of Act. —WORDIE v. INLAND 
EE (No. 2), [1930] 8. C. 370.— 


sp. —— —— FEstate sawmill.}— 
Held: not entitled to benefit of Act. 
The subject was not a factory or work- 
shop, in respect that the sawmill was 
not carried on “‘ by way of trade or for 
ie! Se of gain.”-—INLAND REVENUE 

. PEBTHSHIRE ASSESSOR, [1930] 8S. C 
379. —~B§COT. 

sq. ——— ——— Recreation grounds for 
empl es of industrial company. ]— 


as not being unum quid with factory.— 
INLAND JKEVENUE 0. 
sEssoR, [1930] S. C. 402.—SCOT. 


8 
houses.) —THeld : 


treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in the special list as an 
industrial hereditament, on the ground that 
the premises were primarily occupied & used 
for the purposes of wholesale distributive 
business or for the purposes of storage :— 
Held: (1) the hereditament was primarily 
occupied & used not for the purposes of 
wholesale distributive business, but for the 
conversion of the articles which entered the 
hereditaments into finished & saleable 
articles by means of the processes to which 
they were there subjected, & that this was an 
adaptation for sale; (2) the storage was 
merely incidental to those processes. There- 
fore the hereditament was an industrial 
hereditament.— KAYE (DEWSBURY REVENUE 
OFFICER) v. BuRRows & DEWSBURY ASSESS- 
MENT COMMITTER, [1931] A. C. 454; 100 
L. J. K.B. 271; 145 1L. T. 73; 95 J. P.115; 
47T.L. R. 308; 29 L. G. R. 279; (1926-31), 
2B. R. A. 886, H. L.; affg., [1931] 1 K. B. 
385, C. A. 











Bakehouse & baker’s shop.] 
—Resp. carried on a retail business in bread & 
confectionery in a hereditament comprising 
a shop with living rooms over & a bakehouse 
in the rear :—Held: the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop, & the whole hereditament was primarily 
occupied & used for the purposes of a retail 
shop, & was therefore not an industrial 
hereditament.—FINN (WIMBLEDON REVENUE 
OFFICER) v. KERSLAKE, [1931] A. C. 457; 
100 L. J. K. B. 271; 145 L. T. 73; 95 J. P. 
115; 47 T. L. R. 308; 29 L. G. R. 279; 


not entitled to benefit of Act, 
([1930] 8. 


FALKIRK AS- 











Corporation slaughter- 


v. CURRIE & Co.,, 
entitled to benefit of COT. 


Annotations :—Distd. Too. 
ae P. 249. 


226r. ———— — 


pease tee REVENUE 

. 507.—SCOT. 
6z. Premises of halt 

work pontractors. }—Zleld : 

to benefit of Act.— INLAND REVENUE 

[1930] Ss. 


Cases 2260—2268. ENGLISH aND Empree Diaest SUPPLEMENT. 


(1926-31), 2 B. R. A. 886, H. L.3 vevag., 
[1931] 1 K. B. 885, C. A. 


od & ponte Ltd. vw. Green ese): 
ilkinson v. bibley, (1932} 1 K. 


-}~—Held: entitled to 
benefit of Act.—LUTON REVENUE OFFICER 
v. DEELEY, [1931] 1 K. B. 386; 100 L. J. 
K. B. 1; 143 L. T. 650; 94 5. P. 177; 46 
T. L. R. 601; 74 Sol. Jo. 596; 28 L. G. R. 
550; (1926-31), 2 B. R. A. 742, C. A. 


- Motor repair shop & garage.] 
—A garage & motor repair depot was occu- 
pied & used for repairing motor cars, motor 
boats & agricultural tractors brought or sent 
to the premises by the owners, for garaging 
cars, & for the sale of petrol & small motor 
accessories, but the greater part of the 
business there carried on consisted in the 
repair of motor cars :—Held: the heredita- 
ment was primarily occupied & used for the 
purpose of a retail shop, as defined by 1928 
Act, within exception (0) in sect. 3 (1), & was 
not an industrial hereditament.—TURPIN v. 
MIDDLESBROUGH ASSESSMENT COMMITTEE & 
BAILEY, [1931] A. C. 451; 100 L. J. K. B. 
271; 145 L. T. 73; 95 J. P. 116; 47 
T. L. R. 308; 29 L. G. R. 279; (1926-31), 
2B. R. A. 886, H. L.3 revsg., (1931) 1K. B 
385, C. A. 


Folld. 





Petcare CRASS 








Annotations :—Folld. Wilkinson v. Sibley, [1932] 1 K. B. 194. 
Distd. Toogood & Sons, Ltd. v. Green (1932), 96 J. P. 249. 


226s. oe ay 








occupied & used for the repair of motor cars 
& the storage of motor cars undergoing 
repair, & for the storage of spare parts & 
accessories needed for repairs, & petrol was 
sold there as incidental to such repairs only. 


INLAND REVENUE v. GUNN, COLLIE & 
TOPPING, [1930] S. C. $89.—SCOT. 

sk. —- ——  ——.)— Held: 
not ontitled to benefit of Act.—ABER- 
DEEN ASSESSOR &. COLLIE, [1932] S. C. 
30 1.---SCOT. 


v. Ca PLAN .) 





not entitled 
C. 513.— 


the Act.—-INLAND REVENUE v. Epin- § 


BURGH ASSESSOR (SLAUGHTERHOUSES 
Case), {1930) S. C. 429.—SCOT 


st. ——- —— Plasterers’ premises. }— 
Held: not entitled to benefit of Act.— 
INLAND REVENUE v. MSINTYRE & Co., 
[1930] S. C. 465.—SCOT. 

av. Metal merchants’ 
po ises where srrap metal cut & 

ndled for blust furnaces.}—-Lield : the 
metals were ‘‘ udapted for sale ”’ 
within Factor id & Workshop Act, 1901, 
8. 149, & so the premises were entitled 
to benefit of the Act.—Brown, Mac- 
FARLANE & Co. v. INLAND REVENUE, 
INLAND KEVENUE v. EDINBURGH 
Parone h ee, AUGH’S CASE), [1930] 

sw. 
restorers’ premises.}—Held:> not en- 
titled to benefit of Act, since the 
articles were not altered or “ iy 
for sale.’"-—INLAND  REVEN v, 
Easson Bros., [1930] 8. C. “180.~ 
SCOT. 

















SX. Joiner’s workshop be- 
longing to co- operative sociely & doing 
work for society's property. |—Held : not 
entitled to benetit of Act, in fee 
that work carried on was not “ 

of trade oe for purposes of ey ee y with 
Factory dren Ss Act, 1901.— 
INLAND ieee v. PAISLEY PROVI- 
PEND CO-OPERATIVE Society, [1930] 
8. ©. 497.—SCOT. 


sy. ~-— ~-—— Premises for demolish- 
ing & reconditioning motor cars 
selling parts & ascrap.j\—Held: en- 
titled to benefit of Act, in respect that 
articles were altered & adapted for 


—— Ra merchants’ & sack 





sa. —_—— Plumbers’ premises. }— 
INLAND REVENUE v, COLIN TURNER, 
LTp., [1930] S. C. 520.—SCOT. 


sb. ——~ Warehouse, excise 
office, railway siding, d> pend of distil- 
lery.}—Fcld - not entitled to benefit of 
Act. —DISTIL LERS Co, v. EDINBURGH 
ASSESSOR, ee Co. v. GLASGOW 
oe [1931] S. 393.—SCOT. 


eis ray ers house 

2 peuniy bakehouse.j}—Held: entitled 
to benefit of Act.—INLAND REVENUE 
t. WIGTOWNSHIRE ASSESSOR, [1930] 
Ss. C. 543.—8SCOT. 

sd. ——-~ —— Country smithy.) 
—Held;: entitled to benefit of Act.— 
INLAND REVENUE v. WIGTOWNSHIRE 
pas [1930] S. C. 543.—SCOT. 


Country joiner's 
thon. }—-Held: 1 not entitled to benefit 
of Act.—INLAND REVENUE v. WIG- 

















TOWNSHIRE ASSESSOR, [1930] 8. C. 
543.—SCOT. 
sf. Retail shop—Workshop 








of garage.}—Held: not entitled to 
benefit of Act. = INLAND REVENVE Y%. 
EDINBURGH ASSESSOR (HUNTER’S 
ree {1930) 8S. C. 362, —S5COT. 
.j—Held: 
ot " entitled to “benefit of Act.— 
SCOTTISH MoToR TRACTION Co. v. 
EPINBURGH ASSESSOR, WYLIES, LTD. 
v. GLASGOW ASSESSOR, [1931] S. C. 
416.—SCOT. 

sh. Bespoke tailor’s 
premises.j\—Held : as to certain pre- 
mises, entitled to benefit of Act; as 
to other premises, not so entitled.— 


30 

















entitled to benefit of Act.—RBRODIE & 
Sons v. GLASGOW ASSESSOR, [1932] 
S. OC. 373.---8COT. 

8m. —— -— Bootmaker's 
premises. nae rear REVENUE v. MoF- 


sn. ——- ——- Boot repairing 
premises.J—Held: not entitled to 
benefit of Act.—(CGLasaow ASSESSOR 
v. MaTtHiesoNn, [1931] 8S. ©. 718.— 
SCOT. 


60. _—~— Photographer's 
sh é& studio.}~—Held: not entitled 
to benefit of Act. rea aae REVENUE 
v. HAMPTON, [1930] S. C. 419.—8COT. 


sp). Baeioun & 
baker’s shop.j}-—-Held: entitled to 
benefit of the Act.—INLAND REVENUE 
v. eae {1930] 8. C. 437.—8COT. 


-~-- -J-—Held : 

Hot 1: titled to’ benefit of Act. —Brown 

liar & A.) v. GLASGOW ASSESSOR, [1932] 
srk 354.—BCOT. 

——- ——— -—-— Saddler’s shop & 
‘Sorkaha. —Held: not entitled to 
benefit of Act. — INLAND REVENUE v. 
EDINBURGH ASSESSOR (ome N's & 
ALLEN’S OASES), {1930} 8. CO. 443.— 


ptr 

——- ——— Jeweller's shop & 
Re ee ]}—Held: not entitled to 
benefit of Act. —INLAND REVENUE pv. 
EDINBURGH ASSESSOR (GIBSON’Ss & 
ae Cases), [1930] S. CO. 443.— 


























Cena 


Shop for 
hing-machines. Fret 
enefit of Act.— INLAND 





av. 
repair oO 
not ontitied to 


The occupiers owned other premises in the 
borough, where they sold cars & motor 
the hereditament was 
primarily occupied & used for the 
of a retail] shop, as defined by 1928 Act, 
in sect. 3 (1). & 
was not an industrial hereditament.—KayvE 
(BARNSLEY REVENUE OFFICER) v. 


accessories :—Held : 


within exception (6) 


REVENUE v. AVERY (W. & T.), [1930] 
8. C. 490.—SCOT. 
~.}—-Held: 


aw. -—-—— 
not entitled to benefit of Act.— 
(W. & T.) v. GLASGOW ASSESSOR, 


VERY 
[1932] 8. C. 421.—SCOT. 











sx. —— Creamery where 
milk pasteurised, chilled, & bottled 
rior to distribution.J— Held: entitled 


o benefit of Act.—INLAND REVENUE 
v. TRANENT CO-OPERATIVE SOCIETY, 
[1930] 8S. C, 503.—SCOT. 








By. —— —— Plumbers’ pre- 
mises.}—-IXLAND REVENUE v. COLIN 
TURNER, LTp., [19380] 8. C. 520.— 
SCOT. 

Bz. ——— —— Premises where 
machinery reconditioned & ld. }-- 


8nta. 
Held: not entitled to benefit of Act.— 
THos. W. Warp, LTp. v. GLASGOW 
ASSESSOR, [1931] 8. C. 438.-—SCOT. 
sa. ——— Workshops of 
electrical engineers.|}--Held: not en- 
titled to benefit of Act.—M’WHIRTER 
& Sons v. GLASGOW ASSESSOR, [1932] 
S. Cc. 407.—SCOT. 


a 














sb. Sawmakers. |— 
Weld: not entitled to benefit of Act.— 
GLABGOW ASS8EASOR v1. WRIGHT, BInn- 
LEY & GELL, [1932] S. C. 393. SCOT. 


sc. Premises of lorry 
d& marine engine builders.|—Ileld : 
entitled to benefit of Act.—QGLascow 
ASSESSOR v, THORNYCROFT (JOHN J.) 
& Co., {1932} S. C. 387.—SCOT. 

ed. Engraver’s shop.] 
—Held: entitled to benefit of Act.— 
ABERDEEN ASSESSOR tv. LUMSDEN’S 

se. Horse-shoers’ 

remises.}-Held: not entitled to 
enefit of Act.—WrIR & SON »v. 
GLASGOW ASSESSOR, [1932] S. C. 368. — 
scoT. 

sf, —-— ——— Workshops of co- 
operative society.J—Held: entitled to 
benefit of Act.—-Sr. CuTHBERT’S Co- 
OPERATIVE ASSOCN. @ EDINBURGH 
ASSESSOR, [1931] S. C. 386.—SCOT. 

sg. —— -.}—Held: 
not entitled to benefit of Act.—Sr. 
CUTHBERT’S CO-OPERATIVE ASSOCN, ¥. 
EDINBURGH ASSESSOR, [1932] 8S. C., 
340.—SCOT. 

Held: 


sh. ae oa 
not entitled to bhencfit of Act.— 
DALZIEL CO-OPERATIVE SOCIETY v. 
MOTHERWELI. & WISHAW ASSESSOR, 
CARLUKE CO-OPERATIVE SOCIETY », 
LANARKSHIRE ASSESSOR, [1932] S. C. 
413.—SCOT. 

sj. a Motor repair 
shop.}—Held: entitled to benefit of 
Act.-—GLASGOW ASSESSOR . HENDER- 
SON & Co., [1932] S. C. 337.—8COT. 

sk. --—— Monumental 
aculptor’s yards & workshops.|—Held : 
entitled to benefit of Act.—Murr & 
Gray v. GLASGOW ASSESSOR, [1932] 
8, Cc. 313.—8COT. 

sn. Distributive wholesale 
business——Wholesale seed merchants’ 
premises where seeds cleaned, stored, & 
sold.j—Held: not entitled to benefit 
of Act.—INLAND REVENUE v. DONALD- 
BON & Co., {[1930) S. C, 348.—SCOT. 
Premises of 
wholesale manufacturing chemists also 
dedling in proprietary medicines. }— 
Held: the premises were industrial, 
but were subject to od pete ay a 
INLAND REVENUE v. HaTRICK & Co., 
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face mine 
80. 


sp. —— —-— ——— Premisea where : 


Vol. XXXVIII.—Rates and Rating. Case 226s. 


urpose 
385, C. A. 


EYRE 


oprietary whisky blended,  botticd, 
ored, & dispatched.}—Held: not 
entitled to benefit of Act.—INLAND 
REVENtTE vw. JORNNIE WALKER & 
Sons, [1930] S. C. 372.—SCOT. 

8q mammamoaiics | }- Held a 
entitled to benefit of Act.—BUCHANAN 
(JAMES) & Co. v. GLASGOW ASSESSOR, 
11982] 8. C. 358.—SCOT. 

sy. —— —— Factory for treat- 
ing brewers’ draff, grain, & yeast.}— 
Hield: entitled to benefit of Act.— 
INLAND REVENUE v, BREWERS Foop 
EcPPLy Co. (No. 2), [1930] 8. C. 383.— 
SCOT. 

at. ——- -——- Warehouse of 
glass manufacturers where glass cut to 
suit customers.}—Teld : not entitled to 
benefit of Act.—PILKINGTON Bros, v. 
INLAND REVENUE, [1930] 8. C. 387.— 


SCOT. 

sv. —-—- ——.}+—Held: 
entitled to benefit of Act.— PILKINGTON 
Bros. v. GLASGOW ASSESSOR, [1932] 
S. C. 330.—SCOT. 

sw. —— —--—~ Premises for the 
repair of packing cases & washing of 
bottles af whisky blenders.|}—Held : not 
entitled to benefit of Act.—W2HITE 
HORSE DISTILLERS v. INLAND 
REVENUR, [1930] 8. C. 426.—SCOT. 


gv Wool brokers’ & 
Wool merchants’ premises.\— Held : not 
entitled to benefit of Act.—-M‘LEop & 
Sons v, INLAND REVENUE, [1930] S. C. 
434,—SCOT. 

sww. —-— —-—- —--~ Brewers’ pre- 
mises where beer chilled, carbonised, 
botticd, nacked, & disnatched.\— Held : 
not entitled to benefit of Act.— 
INLAND REVENUE v0. MACTACHLANS, 
Ltn., [1930] S. C. 449.—-SCOT. 

8XX. Ou SC +. J eld : 
not entitled to benefit of Act.—-INLAND 
REVENUE @. WILLIAM YOUNGER & Co., 
{1930} S. C. 548.— SCOT. 

syy. —— —— Premises for oil- 
blending.}—Tield: not entitled to 
benefit of Act.—INLAND REVENUE t. 





ae eee ee 

















oo 





SHarP & Co., (1930] 8. C. 463.— 
SCOT. 
822. —— — — —— Printing machine 


manufacturers’ distributing dcepat—Old 
machines taken in part payment, recon- 
ditioned & sold.J— Held: not entitled 
to benefit of Act.—INLAND REVENUE 
v. DAWSON, PAYNE & ELLroTT, (1930) 
§. C. 493.—SCOT. 


8B. 





ee 





Creamery where 
milk wpasteurised, chilled, & battled, 
prior to distribution.}—Held : entitled 
to benefit of Act.—INLAND REVENUR 
v. TRANENT CO-OPERATIVE SOCIETY, 
11930} 8, C. 503.—SCOT, 

sbb. ——~— —-— -———-: Premises where 
coffee essence bottled & nasteurtacd.j—- 
Held: entitled to benefit of Act.— 
PATERSON & Sons vv. GLASGOW 
ASSESSOR, [1931] S. C. 4382.—SCOT. 


Warehouse in 











scc. 
Scotland of English brewery used for 
quieting, fining, hottling, & maturing 


beer.]—Held: not entitled to benefit 
of Act.——-INLAND REVENUE v. WHIT- 
BREAD & Co., [1930] S. C. 516.—SCOT. 


3dd. ; Premisca where 
grain cleaned & dressed to make it fit 
for sale.|\-——Held : entitled to benefit of 
Act.—INLAND REVENUE v. ABERDEEN 
COMMERCIAL Co., INLAND REVENUE ?. 
HvuTcueEon, [1930] 8. C. 655.—SCOT. 

see. ———- ——— —— Wholesale pro- 
duce dealers & ham curers.|}—Held: 
10t entitled to benefit of Act.—LamRp 


3] 











Bros., Lrp., [1981] A. C. 461; 
K. B. 1; 145 L. T. 73; 95 J. P. 115; 47 
T. L. R. 308; 29 L. G. R. 279; (1926-31), 
2B. R. A. 886, H. L. 3; revsg., [1931] 1 K. B. 


100 L. J. 


Annotation :—Distd. Toogood & Sons, Ltd. 1, Green (1932), 
96 J. P. 249. 


& Co. v GLASGOW ASSESSOR, [1931[ 
S. C. 442.—S8COT. 


Duityfree warehouse of distillery To 
= y-jree warenouse a 28t7 ° 
ITeld : not entitled to benefit of Act.— 
DISTILLERS Co. v. INLAND REVENUE, 
{1930] 8S. C. 329.—SCOT. 





not entitled 10 benefit of Act.—ScorT- 
TISH MALT DistTILiiers, Lp. vy. INLAND 


shh, —-~— —— —— Premises of cold 
storage company.}—-Held : not entitled 
to enefit of Act.—Union COLD 
STORAGE Co. v. INLAND REVENUR, 
[1930) S. C. 337.—SCOT. . 

sjj. —-—- —-—- —-— Wholesale seed 
merchants’ premiscs where seeds cleaned, 
stored, & sold.}—Held : not entitled to 
benefit of Act.—INLAND REVENUE vt. 
ee & Co., [1930] 8S. C. 348.— 


skk, ——- —— —-— Contractor’s butld- 
ing where fodder cut, crushed, dé: mired 
by machinery.}—Held : not entitled to 
benefit of Act.—Worpim & Co. ». 
INLAND KEVENDUR, [1930] S. C. 365.— 
SCOT. 
_ sii. ——- ~—— Factory for treat- 
ing brewers’ draff, grain, d& yeast.Jj— 
Held: entitled to benefit of Act.— 
INLAND REVENUE v. BREWERS Foop 





smm. -—~~—- ~——— -——- Premises of 
public works contractor.|\—Held: not 
entitled to benefit of Act.— INLAND 
REVENUE v. MELVILLE, Dunnas & 
WHITSON, (1930) 8S. C. 477.—SCOT. 

enn. —— Warehouse in 
Scotlund of English brewery used for 
quicting, fining, bottling, d& maturing 
beer.J— Held: not entitled to benefit 
of Act.—INLAND REVENUE tc. WHIT- 
BREAD & Co,, [1930] 8. C. 516.—SCOT. 


800. ——- ——- -- Wholesale pro- 
duce dealers &* ham curers.\—EHeld : not 
entitied to benefit of Act.—-LaIRD & 
Co. rt. GLASGOW ARBSESSOR, [1931] 8. C. 
44 2.— SCOT. 

spp. —-— — ~- —-~ Premises where 
machinery reconditioned d& — snld.j— 
Held: not entitled to benefit of Act.— 
Tos. W. Warp, Lrn. v. GLASGOW 
ASSESSOR, [1931] S. C. 438.--SCOT. 

srr. —-—— —— Primary purpose 
other than that of factory or workshop— 
Refuse destructor of town council.}~ 
Held: not entitled to benefit of 
Act.—PaIsLEY ASSESSOR t. JNLAND 
REVENUE, [1930] 8S. C. 389.—SCOT. 

stt. Photographer’s 
shop d& studivo.}—Held: not entitled to 
benefit of Act.—INLAND REVENUE v. 
HaMPTon, [1930] S. C. 419.—SCOT. 

800. — Corporation 
slaughterhouses.)—Held: entitled to 
benefit of the Act, as the premises were 
primarily occupied & used for tho 
purpose of a factory or workshop, & 
not for providing the necossary 
statutory facilities for the slaughter of 
auimals, a purpose which would have 
brought the Prcusbee within ex- 
ception (f)—INLAND REVENUE 2. 
EPINBURGH ASSESSOR (SLAUGHTER- 


SCOT. 

spp. Manufacturing & re- 
pairing shops of steamship owners. }— 
Held: entitled to benefit of Act. The 
premises were occupied for the pur- 
poses of manufacture & repair, which 
were factory purposes, & as they were 
expressly included among factories by 





























Cases 226t—226y. 


226t. 


Beer bottling premises. 

Brewers occupied a bottling store in which 
beer brewed by them elsewhere was matured, 
carbonated, filtered & bottled, & from which, 
after the bottles had been corked & labelled, 
it was distributed to the trade. The beer 
when it entered the premises was unmarket- 
able, & was converted by processes carried 
on therein into the commodity known as 
bottled beer. The hereditament was a 
factory within Factory & Workshop Acts. 
The revenue officer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
s. 3, on the ground that it was primarily 
occupied & used for the purposes of dis- 
tributive wholesale business within excep- 
tion (c) in sect. 3 (1) :—Held: the treatment 
to which the beer was subjected in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an un- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
corked & labelled, & the hereditament did 
not fall within the exception & was there- 
fore an industrial hereditament.—SEDGWICK 
(CAMBERWELL REVENUE OFFICER) v. CAMBER- 
WELL ASSESSMENT COMMITTEE & WATNEY, 
CoMBE, REetp & Co., [1931] A. C. 447; 100 
L. J. K.B. 271; 1451. T. 73; 955. P.115; 
47T.L. R. 308; 29 L. G. R. 279; (1926-31), 
2B. R. A. 886, H. L.; affg., [1931] 1 K. B. 
385, C. A. 


Annotation :-—Folld. Toogood & Sons, pu v. Groen, Lipton, 


Ltd. 


226u. 


the hg th A Worksho 


Sched. 


Act. gen goon LEVENUE v. CLAN LINE 


milk 


peneue o Act.— INLAND REVENUE 
TRAN CO-OPERATIVE 
{1930} S. “C. 503.—SCOT. 


v. 


v. Barton (1931), 47 T. L. R. 


—— Chain cable testing estab- 
lishment.]—Resps. occupied & used a testing 
establishment for the purpose of carrying on 
the business of testing & finishing cables & 
anchors under a licence from the Board of 
Trade, pursuant to the Anchors & Chain 
Cables Act, 1899, & they gave certificates in 
respect of the cables & anchors which had 

passed the tests. The Act of 1899 pro- 
hibited the sale in this country of anchors & 
cables which had not been proved according 
to its provisions. ‘The hereditament was 
admitted to be a factory within Factory & 
Workshop Acts. The processes employed 
involved the manufacture & replacement of 
faulty links in cables or faulty parts in 
anchors, & the scaling, tarring & finishing of 
cables & anchors before delivery to ahs 
ultimate consignees. The revenue officer 
objected to the inclusion of the hereditament 
in the special list as an industrial heredita- 
ment on the ground that it was primarily 
occupied & used for purposes which were not 
those of a factory or workshop within 
exception (f) in 1928 Act, s. 3 (1):— 
Held: the hereditament was primarily 


226v. 


226x. ——- ——-—- --—— 


226y. ——- ——— 


Act, 1901, pound within the deck precincts 
were within the 1928 eased to shipowners, 

Revenue Officer, in view of an under- 
taking given in Parliament, conceded 


the Inland 
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occupied & used for the parvo of testing 
operations, which were not factory parnosees 
& fell within the exception.__GROVE (DUDLEY 
REVENUE OFFICER) v. LLOYD’s BRITISH 
TrstTina Co., Lrp., [1931] A. OC. 450; 100 
L. J. K. B. 271; 145 L. T. 73; 0 J.P. 115; 
47 T. L. R. 308; 291. G. R. 279; (1926-31), 
2B. R. A. 886, H. L.3; revag., [1981] 1 K. B 


885, CO. A. 

—- Oil-blending factory.] — 
Held: entitled to benefit of Act.—PoPpLAR 
REVENUE OFFICER v. POPLAR ASSESSMENT 
CoMMITTEE (19380), 99 L. J. K. B. 510; 143 
L. T. 490; 94 J. P. 142; 46 T. L. R. 428; 
74 Sol. Jo. 820; 28 L. G. R. 327; (1926-81), 
2B. R. A. 502, D. C. 
Bespoke talilor’s workshop. } 
not entitled to benefit of Act.— 
STAINCROSS REVENUE OFFICER v. STAIN- 
Cross ASSESSMENT COMMITTEE & WHITE- 
HEAD (1930), 148 L. T. 525; 94 J. P. 161; 
46T. L. R. 516; 28. G. R. 414; (1926-31), 
2B. RB. A. 698, D.C 




















Retail shop on same 
premises.}—Resps. were the occupiers of a 
hereditament entered by the assessment 
committee in the special list & therein 
apportioned as to £59 industrial user & as to 
£146 non-industrial user. The revenue 
officer appealed against the inclusion of the 
hereditament in the special list on the ground 
(inter alia) that it was primarily occupied & 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
resps., who were bespoke tailors & outfitters. 
They also owned a retail shop for the sale of 
shirts, collars, socks, hats & ties on the same 
premises in which the manufacture of clothes 
was carried on. The ciwhiy pres was 
registered as a workshop :—Held: as a 
matter of law the hereditament could not 
be dissected as being occupied & used partly 
as a retail shop but mainly as a workshop. 
The business conducted on the hereditament 
was a unified business & the workshop must 
be treated as ancillary to the trade or 
business of a retail shop.—WILKINSON 
(REVENUE OFFICER) v. SIBLEY & DONOVAN 
[1932] 1 K. B. 194; 101 L. J. K. B. 26; 146 
L. T. 1; 95 J. P. 208; 29 L. G. R. 683; 
(1926-31), 2 B. R. A. 926, C. A. 


Annotation :—Consd. Toogood & Sons, Ltd. v. Green, [1932] 
1K. B. 204. 


Receiving office of dyers & 
cleaners.}—Held: not entitled to benefit of 
Act.—IDEAL CLEANERS & Dyers, Ltn. v. 
West MIDDLESEX ASSESSMENT COMMITTER 
& REVENUE OFFICER FOR WEST MIDDLESEX 
(1930), 143 L. T. 483; 04 J. P. 1389; 46 
T. L. R. 371; 74 Sol. Jo. 319; 28 L. G. R. 
341; (1926—-31),2 B. R. A. 536, D.C. 





Rega ig 
. KIRK 
-C. ” 454.— 


NAVIGATION TRUSTEES v. 
REVENUE, INLAND retake 
WALL ASSESSOR, [1930] 8 
SCOT. 


that, with the exception of the custom- 





— Creamery where house, they were 
asteurised, chilled, d: bottled, ance & heri 
distribution.}—Held: entitled As regarde 


SOcCIKTY, 


ahe custom-house, the 
buildings erected & owned by the 
occupiers, the ground out-with the 
dock precincts leased to the occupiers, 


stt. —— Dock purposes—Offices let to 
stevedores by diet company. }—Held : 
entitled to posal heed Act.—-CLYDE 
NAVIGATION vw. GLASGOW 
ASSESSOR, ties} s. C 400.—8COT. 


t-transport 


& the cattle sheds :—Heild ;: a ada were svv. Who may appeal as to classifi 
Pra pit pe Aasled Bott & herit- tes os transport subjec ma in non cer, of Inland Revenue Sect, 
TOU ware- ey were not occupie é an appeal a 
houses, custom-huuse, &: cattle sheds at rsed for dock purposes wag 4 of a ol yo coer — INLAND 


docks. 


belonging to the d dock authority & t 


fk As sre 


garded the sulle ine dock undertaking, 
he 


ut for the 8 
purposes of the occupiers. 


32 


REVE yams Foo SUPPLY 


226bb. 


Vol. XXXVIII.—Rates and Rating. Cases 226z—226ff. 


. ———- ——— —— Newspaper offices & printing 
works—Apportionment of editorial & adver- 
tising rooms.}— Printing offices & works in 
which a newspaper was composed, printed, 
& published, were included in the special list 
under 1928 Act as an industrial heredita- 
ment, & an apportionment was made of the 
net annual value of the hereditament accord- 
ing as its various parts were used for industrial 
or non-industrial purposes :—Held: (1) the 
hereditament was properly included in the 
special list as an industrial hereditament, as 
the composing, printing, & publishing of a 
newspaper was the making of an article & 
the adapting for sale of an article within 
Factory & Workshop Act, 1901 (c. 22), 
s. 149, & therefore the hereditament came 
within the definition of a non-textile factory, 
the primary purpose for which the heredita- 
ment was occupied & used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according to the 
occupation & use thereof for industrial 
purposes, & the occupation & use for other 
purposes; those portions of the premises 
which were occupied & used for printing, 
composing, engraving, publishing & circu- 
lating were used for industrial purposes & 
entitled to be derated, but that those portions 
of the premises which were occupied & used 
for the editorial department, general adminis- 
trative offices & clerical staff, advertising 
department, stationery counter, & returns 
store were used for non-industrial purposes 
& not entitled to be derated.—-CaRDIFF 
REVENUE OFFICER v. CARDIFF ASSESSMENT 
COMMITTEE & WESTERN MaIL, Lrp., CARDIFF 
REVENUE OFFICER v. CARDIFF ASSESSMENT 
CoMMITTEBR & DAVID DUNCAN & Sons, LTD., 
WESTMINSTER REVENUE OFFICER v. DAILY 
MIRROR NEWSPAPERS, Lrp., [1931] 1 K. B. 
47; 99 L. J. K. B. 672; 143 L. T. 500; 94 
J.P. 146; 46 T. L. R. 499; 74 Sol. Jo. 466 ; 
28 L. G. R. 372 ; (1926-31), 2B. R. A. 542, D.C. 


226aa. ‘Wholesale dairy.]—Resps., 


who were wholesale dairymen, occupied & 
used certain premises for carrying out the 
processes of cleaning & pasteurising milk & 
of cheesemaking. The milk, after cleaning 
& pasteurisation, & the cheese after ripening, 
were sent to the respondents’ selling centres. 
The assessment committee found that the 
premises were an industrial hereditament & 
were entitled to be derated :—Held: as the 
question was one of fact, & as there was no 
evidence on which the conclusion of the 
assessment committee could be varied, their 
decision must be affirmed.—CarRMARTHEN 
REVENUE OFFICER v. UNITED DAIRIES 
(WHOLESALE), Lip. (1931), 47 T. L. R. 238 ; 
75 Sol. Jo. 138. 


Meaning of ‘‘ contiguous.’’ }—The only 
point decided in this case which was then 
remitted to sessions for further consideration 
of other points was that a hereditament in 
the occupation of the resps. was not 
‘‘ contiguous ”’ to another 235 yards away, 
& that Quarter Sessions was wrong in law 
in holding that it was contiguous so as to be 
treated as forming one hereditament with the 
other premises for purposes of de-rating.— 
SouTHWARK REVENUE OFFICER v. How (R.) 
& Co., Lap. (1930), 143 L. T. 544; 94 J. P. 
170; 46 T. L. R. 528; 28 L. G. R. 446; 
(1926-81), 2 B. R. A, 728. 
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226cc. ~.]|—The word “‘ contiguous ”’ must 


be construed in its ordinary & proper sense 
as meaning ‘ touching,” & not in its loose 
sense as meaning ‘ neighbouring.’’ 

_ In five cases properties in the same occupa- 
tion as the main industrial hereditaments 
were alleged to be part of the main industrial 
hereditament as being contiguous thereto. 
The distance in a direct line between the two 
properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 60 yards. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
be added was used as a stable. In the other 
four cases the properties were separated by 
other properties in different ownership :— 
Held: the two properties in four of the cases 
were not contiguous to each other & therefore 
could not be treated as parts of a single 
hereditament within sect. 3 (3), & in the fifth 
case, inasmuch as the property sought to be 
added was used as a stable, & therefore, 
under sect. 3 (2), was to be deemed not to 
form part of the factory or workshop, it 
could not therefore be one of the properties 
which “ are used as parts of a single... 
factory ”’ within sect. 3 (3).—SPILLERS, LTD. 
v. CARDIFF ASSESSMENT COMMITTEE & 
PRITCHARD (CARDIFF REVENUE OFFICER), 
PIERCE (WIRRAL REVENUE OFFICER) ov. 
WIRRAL ASSESSMENT COMMITTEE & SPILLERS, 
Lrp., PINSENT (PLYMOUTH REVENUE 
OFFICER) v. PLYMOUTH ASSESSMENT COM- 
MITTEE & OCTAGON BREWERY Co., BLUNT 
(WEST DERBY REVENUE OFFICER) v. WEST 
DERBY ASSESSMENT COMMITTEE & TATE & 
LYLE, Lrp., [1931]2K.B.21; 100 L.J.K.B. 
2338; 144 L. T. 503; 95 J.P. 49; 47 T. L. R. 
231; 75 Sol. Jo. 173; 29 L. G. R. 411; 
(1926-31), 2 B. R. A. 818. 


226dd. ——— Allowance of difference in rates to 


sub-lessee — Whether ‘‘ outgoing’’ as be- 
tween head-lessor & lessee.|— Held: the 
meaning of the word “landlord ”’ in Local 
Government Act, 1929 (c. 17), s. 73 (1), is 
not confined to a head landlord, but extends 
to a lessee who has sub-let the hereditament, 
so that the lessee is liable to his sub-lessee, 
the occupying tenant, for the amount of the 
difference in rates; (2) where a lessor 
covenanted to indemnify his lessee against 
‘all rates, taxes & outgoings whatsoever,”’ 
& the lessee was compelled to pay his sub- 
lessee the amount referred to in the above 
section, the payment was not an “‘ outgoing ”’ 
for which the lessor was liable to indemnify 
his lessee under the covenant.—DEPENDABLE 
UPHOLSTERY, LTp. v. BRASTED, [1932] 1 
K. B. 291; 100 L. J. K. B. 631; 145 L. T. 
588; 47 T. L. R. 521; (1926-31),2 B. R.A. 
485, C. A. 


226¢ee. Meaning of ‘‘ landlord.’ | 


DEPENDABLE UPHOLSTERY, LTD. v. BRASTED, 
No. 226dd, ante. 


226ff. Freight-transport hereditament—-Particular 


instances. ]—(1) Certain bonded warehouses 
near the port of Liverpool were used for the 
storage of tobacco, wine & sugar passing 
through the port, & the bulk of these goods 
was stored for a very substantial time :— 
Held: on the facts the warehouses were 
primarily used for warehousing merchandise 
not in the course of transport & were not 
subjects for derating. 


Cases 226f—235. 


(2) A. wool warehouse not actually con- 
nected with any particular dock & not a 
bonded warehouse was used as a storage 
pees for wool conveyed thereto by the 

ock Authority at the charge of the con- 
signee to be sold at the regular wool sales :— 
Held: the warehouse was not used for trans- 
port purposes, but as a place for preparing 
goods for sale, & was not entitled to be 
derated. 

(8) Three grain warehouses had as their 
special feature an elevator by which grain 
was discharged from ships, barges or carts 
into the warehouse, & when sold, moved out 
again into sea or land vehicles. The bulk of 
the grain remained in the warehouses for a 
short time only, & the revenue derived from 
shipping & unshipping exceeded that derived 
from storage & warehousing :—Held: the 
warehouses were used to a substantial extent 
for purposes of shipping & unshipping & were 
entitled to be derated as freight-transport 
hereditaments. 

(4) By Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 45), s. 225, an action 
is defined as a civil proceeding begun by 
writ ‘or in such other manner as may be 
prescribed by rules of ct.” By R. S. C., 
Ord. 58, r. 15, no appeal to the Ct. of Appeal 
from any order, whether final or inter- 
locutory, in any matter not being an action, 
shall be brought after the expiration of 
fourteen days from the time at which the 


order is signed, entered or otherwise per- | 


fected :—Held: an appeal from the Div. Ct. 
to the Ct. of Appeal on a special case stated 
by Quarter Sessions on an appeal from a 
draft rating assessment made by an Assess- 
ment Committee was an appeal in a pro- 
ceeding which was not an action as defined, 
& the time for appeal was therefore fourteen 
days.—BoTroMLEY v. WEST DERBY ASSESS- 
MENT OOMMITTEE, MERSEY Docks & HAR- 
BOUR BOARD v. WEsT DERBY ASSESSMENT 
COMMITTER, BOTTOMLEY v. Mrursgey Docks 
& Harspour Boarp, BoTToMLeyY v. LIVER- 
POOL GRAIN STORAGE & TRANSIT Co., LTn., 
(19382) 1K. B. 40; 95). P.186; 47 T. L. R. 
468; (1926-31), 2K. hk. A. 846, C. A. 


226hbh. 


226)j. 
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engineering works is not an iron & steel 
works.—CENTRAL MARINE ENGINE WORKS 
v. AMALGAMATED Ry. Cos. (1930), 20 Ry. & 
Can. Tr. Cas, 141. 

Canal-—Building occupied by canal 
company’s employees.|—Held: not entitled 
to benefit.—LEE CoNSERVANCY BoarD v. R. 
(1931), 39 LI. L. R. 47, D.C. 

Cold storage—Apportionment.]—Applt. 
co. occupied two hereditaments abutting on 
the Thames which were used as cold stores, 
being equipped with refrigerating machinery 
& insulation necessary for dealing with ship- 
ments of refrigerated goods arriving in the 
port of London from colonial & foreign 
markets. The goods were brought to the 
hereditaments from the ocean-going steamers 
in insulated barges, on delivery into which the 
liability of the shipowners ceased. The goods 
were sorted to marks in the hereditaments. 
In one of these 174 per cent. of the goods 
were delivered out immediately after sorting, 
while of the balance of 823 per cent. part did 
not remain in the hereditament longer than 
twenty-eight days, & part remained for a 
longer period. In the other hereditament 
12 per cent. were delivered out immediately 
after sorting, the balance remaining for a 
period uptotwenty-eight daysorlonger. Each 
hereditament had, besides its refrigerating 
chambers & machinery, a crane for the un- 
shipping of goods, a non-insulated reception 
front & a non-insulated delivery front. On 
a claim by applt. co. for the derating of the 
hereditaments :—Held: (1) the heredita- 
ments, so far as regarded the refrigerating 
machinery & chambers, were ‘' primarily 
occupied & used for warehousing merchandise 
not, in the course of being transported,” & 
therefore were not entitled to be derated ; 
(2) the crane, non-insulated reception front 
& non-insulated delivery front were primarily 
used for dock purposes, & were entitled to be 
derated; & therefore (3) the value of the 
hereditaments for derating purposes must be 
apportioned, the apportionment being 
between the value of the refrigerating 
chambers, etc., which were not the subject 








of derating, on the one hand, & the value of 
the crane, non-insulated reception & delivery 
fronts, which were the subject of derating, 
on the other hand. 


Annotation :-—As to (4) Folld. Wilkinson v. Sibley & Donovan 
(1931), 101 L. J. K. B. 26. 
226gg. ——- Railway—-Transfer of benefit to public 


PART I. SECT. 4 SUB-SECT. 6.—A, 


h i 
Trust, as the owner 
buildings in Hobart, was rated by tho 
municipal council in respect of such 
buildings which were usec 


important exceptions, were Hable to 
pendent less ti h 

co erably teas than the expense 
of the school. ae 
made good from income derive 
capital invested 


—Who entitled—General engineering works. ] 
~—The mischief which the Railway Freight 
Rebate Scheme is designed to cure is a 
mischief in respect of iron & steel works, not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
ing works consists of four departments, one 
of which falls within the definition of ‘ iron 
& steel works’’ in Local Government Act, 
1929 (c. 17), Sched. X1., Part I., para. 17, it 
cannot for the purpose of the above scheme 
be considered as four separate works, but 
must be regarded as a whole, & a general 


school. 


i. —— ——.}+—Christ College 


of certain lands & ot the 


as @ public 


school. All pupils, with un- 


The feces received were mi 


Tho deficienc the words 


was 
from 


in trust for the 


should be construed eneris 
with hospital & benevolent society, & 


230. 
235. 


Under the trust deed b 
which the school was established, 
Christ College Acts, 1926, no member 
board of management could 
derive any profit frum the school :— 
Held: even if the school were used for 
charitable purposes it was not used 
solely for such purposes 
compulsory pavment of 
ade the Institution a business; &, 
‘charitable purposes ”’ 
usdem g } 
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fees by pupils 


Per ScrutTton, L.J.: The primary use of 
refrigerating chambers is to store goods not 
being transported, rather than, like barges, 
to serve as a means of transport.—UNION 
CoLp SToRAGE Co. v. Moon, [1932] 2 K. B. 
648; 101 L. J. K. B. 791; 147 L. T. 487; 96 
J. P. 482; 30 L. G. R. 433, C. A. 

Compare No. 226g, ante. 

Before this case add “ See, now, 
Government Act, 1929 (c. 17), s. 67.” 
Add. Annotation :—Refd. Engelke v. Mus- 
mann, (1928] A. C. 433. 


Local 


not in their technical sense.——-CHRIsT 
COLLEGE TRUsT v., HOBART CORPN., 22 
Tas. L. R. 67.—AUS. 

n i. -—— Whether buildings used 
solely for educational purposes exempted.) 
—Held: in Hobart Corpn. Act, 1893 
(Tas.), 8. 116, as amended by Hobart 
Corpn. Act, 1921 (Tas.), 8. 18, & in 
Hobart Water Act, 1893 (Tas.), 8. 60, 
the words ‘charitable purposes ” 
should be construed ejusdem generis 
with hospital & benevolent asylum 
& not in their technical sense, therefore, 





in that the 


267a. ——— Roman Catholic Church divided into 
** unblessed ”’ 
Roman Catholic Church was divisible by a 
movable partition into two parts, a ‘‘ blessed ”’ 
part in which the altar stood, & an ‘ un- 
The whole building was used 
for public religious worship, but on certain 
nights in the week the partition was drawn 
art was used for 
dances, the proceeds of which were devoted 


‘blessed’ & 


blessed ’’ part. 


across & the ‘‘ unblessed ”’ 


Vol. XXXVIII.—Rates and Rating. Oases 267a—444. 


parts.) — A 
P.O. 1. 


P. OC. 1. 


exclusively to church purposes :—Held: the 
‘‘ unblessed ”’ part was not exempt from rates 


under the Poor Rates Exemption Act, 1833 
(c. 30), & was properly included in the 
valuation list.—CARDIFF ARCHDIOCESE TRUS- 
AREA ASSESSMENT 
COMMITYEE & MOUNTAIN ASH RATING 
AUTHORITY (19380), 144 L. T. 207; 04 J. P. 
28 L. G. R. 535; 
(1926-31), 1 B. R, A. 389, D. C. 


Annotation :-—Consd. Ladies’ Hosiery & Underwear, Ltd. v. 
West Middlesex Assessment Arca Assessment Committec 


TEES v. PONTYPRIDD 


246; 46 T. L. BR. 6388; 


(1932), 96 J. P. 336. 


buildings used solely for educational 
pe were not exempted from rates 

y those sections, even if such purposes 
were charitable in the technical sense. 
-—CHRIST COLLEGE TRUST v. HORART 
Corpn. (1928), 40 C. L. R. 308.—AUS. 

ti. —— VY. W.C. A.j-- City Act, 
R. S. 8., 1930, 8. 447 (6), provides that 
the buildings, & grounds not exceeding 
four acres, of the ‘* Y. W. C. A.” shall 
be excmpt from taxation, & a like pro- 
vision for exemption is made for “ any 
assocn. or orgunisation doing work for 
young women similar to the work done 

ythe Y.W.C. A." :—Held: the word 
“work ”? in said provision means the 
goal or objective of an ussoen. & not 
itk activities, & since the objective of 
pitf. assocn. was ‘‘ similar’? to that. of 
the Y. W. C. A., it was entitled to the 
benefits of the provision.—SIsTERSs OF 
Sion (SoclETY) v. SASKATOON (GiITY), 
[1931 J Z W. Ww. Rk. 553.—CAN, 

b i. —-—-.J--On the hearing of 
valuation appeals in the Cirenit ct., it 
was held that a convent, in which 
resided 43 nuns, was not exempt; & 
that. a laundry, managed by some of 
the nuns & worked by the inmates of 
a Magdalen Asylum, & which returned 
a profit of £1,300 a year. was not 
exempt. The nuns appealed in respect 
of the convent. Of the 43 nuns 
the convent, 14 were 
allocated to manage an Industrial 
School; the remaining 29 attended 
to the management of the Aerylum & 
the laundry. There was no evidence 
as to the nuinber of nuns exclusively 
engaged in working the laundry. The 
produce of the land went to the support 
of the nuns & the penitents in the 
Magdalen Asylum :-- fed: the con- 
vent was not used exclusively for 
charitable purposes, since it acecommo- 
dated not. only those nuns who were 
engaged exclusively in charitable work, 
but also those who were engaged in 
working the laundry, & therefore it 
was not exempt from rateability.— 
Goop SHEPHERD NUNS v. COMR. OF 
VALUATION, [1930] 1. TR. 616.—IR. 


oi, Seamen’s Friendly Soctety— 
Work given up by society & continued 
Navy League of Canauda.j)—Held : 
the latter body was not exompt.— 
Re NavVY LEAGUE OF CANADA (ASSESS- 
MENT OF DTIALIFAX BRANCH OF), [1927] 
2D. L. R. 184; 69 N.S. R. 212.—CAN. 
g (p. 460) i. dieserve for show 
ground.}-—-~CONNOR %. ROCKHAMPTON 
pea (1928), 220. J. P. R. 91. 
gz (p. 460) ii. Salvation Army 
Home. }-——-Certain land in the City of 
Sydney was vested in deft. upon trust 
for social work of the Salvation Army. 
Upon the land was a building known as 





residing iu 











349. 


444. Add. Annotation :—Consd. R. v. 
County Council, Ex p. Swan & Edgar (1927) 


281. Add. Annotations :—Consd. Metropolitan Meat 

Industry Board v. Sheedy (1927), 97 L. J. 
Apld. Fisher v. Oldham Corpn., 
[1930] 2 K. B. 364. 


286. Add. Annotation :—As to (83) Consd. L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 588. 


827. Add. Annotation :—Refd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 


SuB-sEcT. 144.—-INDUSTRIAL HEREDITAMENTS. 
See Sect. 3, sub-sect. 4, ante. 


384. Add. Annotation :— Refd. 
Kastham Ferry & Hotel Co. v. Ocean Accident 
& Guarantee Corpn., Ltd. (1929), 142 L. T. 


New Liverpool 


London 


(1929), 45 T. L. R. 512. 


the Salvation Army Men’s Home. & 
ued exclusively to supply needy 
persons with accommodation in the 
way of beds & meals which otherwise 
they could not obtain. The charge 
made for beds was generally less thun 
that. made elsewhere, & in some cases 
no charge was made. In the majority 
of cases ineals were supplied free of 
charge -- Held: the land was used 
solely for a charituble purpose & there- 
fore was not rateable,—SYDNEY MUNI- 
CIPAL COUNCIL wt. SALVATION ARMY 
(N. S. W. Provirty Triusr) (1931), 
31S. R. N.S. OW. 3585; 48 N.S, 
W.W.N. 219; 10 L. G. R. 113.— AUS. 


PART I. SECT. 4, SUB-SECT. 7. 

1i. -—— Seminary for education of 
missionary priests.|—Held : the build- 
ing could not be deemed to be one 
“used for church purposes ’? within 
School Assessment Act, i. S. A., 1922 
(c. 52), 8. 24 (da), & was not exempt.— 
RUTHENIAN CATHOLIC MISSION OF TITE 
ORDER OF ST. BASIL THE GREAT IN 
CANADA Dv. MUNDARK SCHOOL DISTRICT, 


No. 1603, [1924] 2 D. L. R. 1143; 
[1924] 2 W. W. RR. 481; 20 Alte. L. R. 
338.— CAN. 


m i. ---— Ruilding also used for 
receipt of rent.[—fFleld: a building 
which is used or occupied for religious 
teaching Is *‘ solely ’ used or occupied for 
that purpore within Metropolitan W ater, 
Sewerage & Drainage Act, s. 88 (1) (), 
notwithstanding that, rent for land of 
the owner, other than the land which is 
occupied by & used in connection with 
the building, is payable & is paid in 
the building.— ROMAN CaTHOLIC ARCH- 
BISHOP OF SYDNEY v. METROPOLITAN 
WATER, SEWERAGE & DWAINAGE 
BoaRD (1928), 40 C. L. R. 472; [1928] 
Argus L. R. 162.—AUS. 


PART I. SECT. 4, SUB-SECT. 10.—C. 

sf. Liability before issue of }— 
RUDDELL v. GEORGESON (1873), 9 
Man. L. R. 407.—CAN. 

5 ——.J—O’GRADY v. MCCAFFRAY 
(1882), 2 O. R. 809.—CAN. 

sh. --——  AHalf-breed lands.J—Re 
ae (1891), 7 Man. L. R. 434.— 


sj. Whether lessee of Commonwealth 
land Uable.|—The lessee of land leased 
by a private individual from the 
Commonwealth of Australia, the owner 
of the land, is not. liable to be rated by 
a local pera f the land itself not 
being rateable land.—COALDRAKE v. 
BRISBANE CITY CoUNCIL (1928), 22 
Q. J.P. R. 34.--AUs. 


PART I. ahr 4. ee 12.— 
- (a). 
sk. Agreement with municipality 
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erempling tarpayer from tares—Schont 
tares collected separately by — school 
trustees-—Whether exremplion anplies 
to school tares.|\—Hr p. BATHURST Co., 
[1928] 4 D. L. R. 65.-—-CAN. 

8}, Professors’ residences. }—- BK DMON - 
TON CIry vp. EVANGELICAL LUTIIERAN 
SYNOD OF MissoURI, O10, & OTHER 
StratTks, (1932) 3 W. W. R. 275.-—CAN. 


PART I. SECT. 4, SUB-SECT. 20.—A. 


ti. Construction of A gseas- 
ment Act, Rk. S. O., 1927.)—The inter- 
pretation which should be placed upon 
the words °° used mnainly for obtaining 
ininerals from the ground ” in sect. 
40 (4) of Assessment. Act, 1927, is that 
it was thereby intended to relieve from 
municipal taxution all buildings, plant, 
& machinery, situate upon mining 
lands, which form an essential part of 
the system actively in operation in 
obtaining the minerals. There is no 
intention to narrow the construction 
so as to cover only that which is used 
directly in getting out the minerals.— 
Re HOLLINGER CONSOLIDATED GOLD 
MINES, Lyrp., & TIspALk TOWNSHIP, 
wet) 4). L. R. 239; O. R. 640.— 

til. Loading pier & equipment for 
shipment of coal.|—Re ACADIA COAL 
Co.'s ASSESSMENT, {1925] 1 D. L. R. 
1179; 58 N.S. R. 17.—CAN. 


PART lI. sola te teas 24.— 
. (a). 

li. —— Land used for quarrying 
stone for harbour works.J—- Land used 
for quarrying stone for the purposes of 
harbour works is not exempt from 
rating.--NAPIER BOROUGH COUNCIL 0. 
NAPIER IIARBOoUR BOARD, [1930] 
N. Z. L. R. 239.—N.Z. 


PART 1. SECT. 4, SUB-SECT. 24.--K 

432 ii. —EHsrcourt CoRPN. v. 
UNION GOVERNMENT (1929), 50 N. L. BR, 
21.—-S. AF. 


PART I. SECT. 4, SUB-SECT. 24.—L. 


sn. Land leased to commitasariat officer 
&: occupied by troops.}— Heid : exempt. 
-——-PRINCIPAL SECRETARY OF STATE 
FOR WaR v. TORONTO CORPN. (1863), 
22 Uz. Cc. R. 551.~—-CAN., 


PART I. SECT. 4, SUB-SECT. 24.—Q. 
ai. ——.)}—Re HYDRO-ELECTRIO 
POWER COMMISSION OF ONTARIO & 
THOROLD & PELHAM TOWNSHIPS (1924), 
55 O. L. R. 431.—CAN. 
blic re 


sl. Land used for serve—— 
Zoological gardens.|}-—Held: the land 
was used for a public reserve within 
8. 132 (c) of the Local Government Act, 
1919, 8. 132 (c), & was exempt from 














Cases 698—-908a. 


Part IIl.—Basis 


698. Add. Annotation :—Generally, Refd. Ladies’ 
Hosiery & Underwear, Ltd. v. West Middlesex 
Assessment Area Assessment Committce 


(1932), 96 J. P. 336. 


708. Add. Annotation :—Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 


L. J. K. B. 277. 


705. Add. Annotation :--Apld. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 


[1931] A. C. 396. 


725. Add. Annotation :—Distd. Consett Iron Co. 
ve. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 


[1931] A. C. 396. 


726. Add. Annotation :~ -Refd. Consett Iron Co. 
v. Durham County Assessinent Committee 
for No. 5 or North Western Assessment Areca, 


[1981] A. C. 396. 


727. Add. Annotation :—Generally, Refd. Consett 
Tron Co. v. Durham County 
Committee for No. 5 or North-West Area, 


[1931] A. C. 396. 


735. Add. Annotations :—Refd. Consett Iron Co., 
Ltd. v. Durham County Assessment Com- 
mittee for the North-Western Area, [1931] 
A. C. 896; Salisbury House Estate v. Fry, 


[1930] 1 K. B. 304. 


754. Add. Annotation :--Consd. Consett Tron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 


L. J. K. B. 277. 


769. Add. Annotation :—Refd. L. C. C. v. Hackney 


B. C., [1928] 2 K. B. 588. 


SUB-SECT. 1.—RAILWAYS. 
(Vol. XXXVITI., p. 534.) 
- See, now, Railways (Valuation for Rating 


Act, 1930 (c. 24). 


800. After this case add :— 
Derating of railways. ] 





oe Il. SECT. 1, SUB-SECT. 1. 
~--—-.J—Jie HUpDSON's Bay Co. 
& Cuny OF EDMONTON, [1932] 1 W. W. 
R. 796; 2D.L. f. 815.—CAN. 


yii. - --- Possible use of property 
restricted, |--GRAMPIAN REALITIES Co. 
v. MONTREAL East, [1952] 1 DD. L. 
705.—CAN., 

sy. Agreement for fixed assessment value 
— Basis of valuation—Construction of 
agreement.|\—CITY OF OTTAWA v. CANA- 
a NATIONAL Rys., [1925] 3 

L. R. 762; (1925) 8S. Cc. R. 494.— 

CAN. 

sz. Valuation for weearned increment 
tax.|—Re WaALLBRIDGH & REGISTRAR 
Sr LAND TITLES, [1930] 2 W. W. I. 
Ue: 3)... R. 752: 4D. T.. R. 768; 
> WW, Ik. 259. - CAN. 

sa. equalisation of  assessment.j~ - 
sect. Y6a of Assessment Act was in- 
tended to govern the future method of 
equalising the assessment. The cur- 
tailment of the power to levy in future 
was to be in respect of an cqualisation 


ENGLISH AND Emprre Dicest SupPLEMENT 


of Assessment. 


875. Add. Annotation :—As to (1) Refd. Man- 


See Rating & Valua: 
tion (Apportionment) Act, : 
ss. 1,5; Local Government Act, 1929 (c. 17) 
ss. 65, 136; Sched. XI.; & No. 226gg¢, ante. 


901. 


903. 


908a. 


arrived at by the altored method but dd ii. 


effected according to the orderly pro- 
established by the Lrp. 7 GLASGOW ASSESSOR, [1928] 


chester Corpn. v. Bolton Assessment Com- 
mittee & Westhoughton Urban District 
Council (1930), 144 L. T. 618. 


Add. Citation :—(1926—31), 1 B. R. A. 111. 


Add. Annotations :— Consd. Manchester 
Corpn. v. Bolton Area Assessment Com- 
mittee & Little Hulton Urban District 
Council (1930), 144 L. T. 570; Manchester 
Corpn. v. Bolton Assessment Committee & 
Westhoughton Urban District Council (1930), 
144 L. T. 618; St. James’ & Pall Mall 
Iilectric Light Co. v. Westminster (City) 
Assessment Committee (1932), 96 J. P. 296. 


Add. Annotations :—Folld. Manchester 
Corpn. v. Bolton Area Assessment Com- 
mittee & Little Hulton Urban District 
Council (1930), 144 L. T. 570. Consd. St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1982), 96 J. P. 296. 
—-—-.]— By sect. 111 of the Man- 
chester Corpn. Waterworks Act, 1847, the 
n. were authorised to levy a domestic 
water rate on occupiers of property in the 
city & a public water rate on owners of such 
property. <A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The ee of assessinent adopted by 
the corpn. & the assessment committee was 
that approved by the House of Lords in 
Kingston Union v. Metropolitan Water Board, 
No. 901, the profits basis system. For the 
relevant year the revenue of the corpn. in 
respect of their water undertaking was 
£755,043 5s. 8d., including £79,099 13s. 11d., 
the amount collected in respect of the public 
water rate. After deducting the expenditure 
of carrying on the undertaking there remained 
a balance of £462,335 4s. 2d., &, out of this, 
provision was made (i) for payment of interest 
& dividends; (ii) for sinking fund in respect 
of the moneys borrowed by the corpn. under 
the statutory powers for their water under- 
taking, including sums to meet expenditure 
on the construction of works, none of which 
were completed or occupied or brought into 
use until after the period for which this rate 





-J—HERITABLE SECURI- 
& Mirror. INVESTMENT ASSOCN., 





Assessment Act & not otherwise.—Re 
JiOCKCLIFFE PARK eerie & CARLE- 
TON eae on 4b... . 737; 
QO. R. 737.--CA : 

sc. ie from local improvements—- 
Burden to be considered.) —-Where under 
City Act, KR. S. &., 1930, the cost of 
local improvements is charged in whole 
or in part against the abutting or other 
Property specially benefited thereby, 
the general assessment of such property 
should not be increascd because of its 
additional value due to the local 
improvements, without, at least, taking 
into consideratlon the burden of the 
special assessments therefor. ta agit 
” REGINA Ciry, [1932] 2 W. A 
561.--—-CAN. 


PART II. SECT. 1, SUB-SECT. 2.—A. 


dd i. ——-.]—-EpDINBURGH ASSESSOR 
v. nt & CROLLA, [1928], S. C. 398. 
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S. C. 401.—SCOT. 

sv. farm let by father to son-- 
Whether rent conditioned as fuir annual 
talue.|—-MARSITALL v. WIGTOWNSHIRE 
Me aoa [1929] S. C. (Ct. of Sess.) 


PART II. SECT. 1, SUB-SECT. 2.—B. 


f i, —-—-.]—RANGOON Crry CoRPN., v. 
DAWOODJER (1928), I. “L. R. 6 Rau. 
669.-~IND. 

gi. -]--RANGOON Shs Seah v, 
RANGOON GORPN. (1927), I. L. R. 6 
Ran. 75.—IND. 


PART II. SECT. 2, SUB-SECT. 3. -— 
A. (a). 





t i. ---—- -—--- Katraordinary cost of 
constructing reservoir during war.)—- 
FIFE ASSESSOR V. DUNFERMLINE DIA- 
TRICT COMMITTEE, [1929] S. C. (Ct. of 
Sess.) 304.—SCOT. 


PART Il. SECT. 2, SUB-SECT. 3.--B. 


Vol. XXXVII.—Rates and Rating. 


was made; & (iii) for the promotion of the 
Bill for the Manchester Corpn. Act, 1919, by 
which the corpn. were empowered to make & 
maintain further reservoirs at H. & other 
works, the construction of no part of which 
had been commenced The sum which had 
to be provided in the following year for debt 
charges in respect of moneys borrowed for 
the last-mentioned purposes amounted to 
£114,674, but there was no earmarking of 
the proceeds of the public water rate against 
this sum. The assessment committee, for 
the purposes of their valuation of this here- 
ditament, included the whole of the sum of 
£79,099 13s. 1ld., the proceeds of the public 
water rate, in the gross revenue of the corpn.’s 
water undertaking & made no deduction in 
respect of debt charges :—Held: this sum 
should be excluded. But for the fact that 
the landlords’ charges were included in the 
account there would have been no need for 
the hypothetical tenant to raise this public 
water rate or any part of it. The sum raised 
by the public water rate was part of a larger 
sum provided to meet debt charges in respect 
of money borrowed by the corpn. for the 
construction of additional works uncompleted 
& not in occupation at the date of the rate.— 
MANCHESTER CORPN. v. BOLTON AREA ASSESS- 
MENT COMMITTEE & LITTLE HULTON URBAN 
District Counein (1931), 144 L. T. 571; 
(1926-31), 1 B. R. A. 463. 


904. Add. Annotation :—Refd. Manchester Corpn. 


v. Bolton Area Assessment Committee & 
Little Hulton Urban District Council (1930), 
144 L. T. 570. 


920. Add. Annotation :-—Cencrally, Refd. Consett 


Iron Co., Ltd. v. Durham County Assessment 
Jommittee for the North-Western Area 
(1930), 99 L. J. K. B. 277. 


1057a. 


This asscasment of 1923 was, pursuant, 


Cases 903a-—1057a. 


928a. --—- Hereditament must be assessed as pro- 


ductive or unproductive. ]—-In the rating of a 
water undertaking extending over several 
parishes, ascertained on the profits basis as 
approved by the House of Lords in Kingston 
Union & Metropolitan Water Board, No. 901, 
a hereditament, part of the undertaking, in a 
parish which has been assessed on the con- 
tractor’s basis as ‘‘ indirectly productive ” 
in that parish, cannot be at the same time 
further assessed at an additional sum as 
‘‘ directly productive.’’ To do so would be 
to produce that very injustice which the 
profits formula was designed tu prevent.— 
MANCHESTER OORPN. v. Bonron AREA 
ASSESSMENT COMMITTEE & WESTHOUGHTON 
URBAN District Councin (1930), 144 L. T. 
618; 95 J. P. 60; 47 T. L. R. 210; 29 
L. G. R. 185; (1926-31), 1 B. R. A. 445, D.C, 


1017. Add. Annotation :—Consd. London Playing 


Fields Society v. Essex (S. W. Area) Assess- 
ment Committce (1930), 94 J. P. 241; St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committce 
(1932), 96 J. P. 296. Refd. Ladies’ Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
mee oe Assessment Committee (1982), 96 


—— ———.]-—On an appeal to quarter 
sessions against a rate for the half-year 
ended Mar. 31, 1928, in respect of certain 
coal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 1925, 
the rateable values thereof should be reduced 
to nil, or, alternatively, to nominal anounts. 
On May 10, 1928, applits. entered into a new 
lease for a term of twenty years of part of 
their properties. Quarter sessions found 
that under the trade conditions prevailing 








r (p. 475) i. Proper deductions 


oi, -~ ~~ Llouses occupicd by employees 
—Showroom for sale of gas appliances.) 
—Crierr Gas Lien? Co., rp. v. 
PERTHSHIRE ABSEBSOR, KELTY GAS 
Co. v Firk ASSESSOR, [1928] B.C. 
(Ct. of Sess.) 455.—--SCOT. 


sh. Gas mnaing—Tarable where situ- 
dled. |— MONTREAL LIGHT, HEAT & 
POWER CONSOLIDATED 0. OUTREMONT, 
[1982}] 2D. 1. R. 305.—CAN. 


PART I. SECT. 2, SUB-SECT. 6.-- A. 


d i. .}—CoOUSsIN v. EDINBURGH 
ASSESSOR, [1928] S. C. 392.--SCOT. 


PART II. SECT. 2, SUB-SECT. 7.--A. 


n i. Whether houses Ict to miners 
entitled to deduction as being used for 
purposes of working mine.J— Capzow 
COLLIERY Co., Lip. «. LANARKSRIRE 
ASSESSOR, [1928] S. C. (Ct. of Sess.) 
4414.— SCOT. 


PART Il. SECT. 2, SUB-SECT. 13. 


n (p. 574) i. - J--QUEENSLAND 
DevostiT Bank, LTp. v. BRISBANE, 
Aue CounciL, [1928] 8S. R. Q. 13.--- 


_h (p. 574) i, —---~ Assessment made 
an one gear adopted as assessment for 
Sollowing year —Remorval of person from 
municipality. |—PHf. removed from the 
City of T. to the Township of Y. on 
Dec. 14, 19293. He paid an income 
tax to the City of T. in 1923 & to the 
shit aon of Y. in 1924. An asscss- 
ment roll for the City of T. was pre 
pared & settled in 1923, pursuant to 
1 








6-law under Assessment Act, R.S. O., 
14, 8. 57, & pltf., then resident in 
T., was entered on this roll for income. 


to sub-sect. o of said sect. 67, adupted 
by the City council of 1924, by bye-law 
passed Feb. 28, 1924, & the City levied 
on pitf. an income tax in 1924, which 
he paid under protest. We now sought 
repayment :---Afeld : pltf. should suc- 
eced.---SLETON t. TORONTO Crry, [1929] 
3D. BR. $52: S.C. R. 4845 revag., 
11929] 1 D. Tn. R. 93833; 63 0. L. it. 
397.---CAN. 


h (p. 574) iw —— —— - —. J-- 
Pitf. corpn. sued deft. for income tax 
levied on her in 1930, based on an 
assessment roll prepared in 1929 & 
completed & returmmed by the ussessor 
on Sept. 20, 1929, at which time deft. 
was residing in Ottawu, On Nov. 8, 
1929, she removed from Ottawa & did 
not reside there again: -Held: from 
Nov. 8, 1929, to Apr. 3, 1930, deft. 
had a vested right to freedom from 
municipal taxution In Ottawa for 1930, 
& the Assessinent Amendment Act of 
1930, Which came into force on Apr. 3, 
1930, waa not retroactive su us elfec- 
tively to cancel & destroy deff.’s 
vested = right.—Orrawa tv. KEMI, 
Ban. 4 D. dis ity 412; QO. ht. 153.—- 

aa (p. AT4) i. Wffect of change of con- 
difions in locality.J—Hupson’s Bay 
Co. vv. PRINCE ALBERT, [1930] 3 
W. W. RR. 81.—CAN. 


dd (p. 574) i. Pridge over international 
river-- Whether doctrine of “ ad medium 
filum ” anplies.}---Re Forr ERwe VIL- 
LAGE & BuFFALO & ForT ERE PUBLIC 
Brivak Co., (1928) 1 PD. Tl. HR. 723; 
61 0. L. R. 502.—-CAN. 

n (p. 575) i. Lands conrerted from 
“dry” to * wet.”J—-SECKRETARY O¥ 
Srare ror INDIA v. RAMANUJACHARIAR 
(1928), L. R. 55 Ind. App. 289.—-IND. 
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from gross tincome.}~-(1) A joint. stock 
trading co. being assessed, for incomeo 
by a city corpn. was held to have no 
right to deduct froin its gross receipts a 
sum received from a building co. for 
dividends upon shares of the building 
cu. owned by the trading co. The 
profit from which the dividends were 
paid by the buildir co., though 
derived from rentals of real property, 
& therefore not subject to assessment 
as income of the building co., were not 
received by the trading co. as rentals. 

(2) 'The amount of the allowance for 
‘* overhead expenses "’ should be tixed 
& determinable in the proportion which 
the amount of nou-taxable income 
bears to total gross income. 

(3) The trading co., having power 
under its charter to acquire, hold, & 
sell the bonds & sharex of other in- 
corporated cos, purehased shares & 
bonds of the A. Co.: &, to finunce the 
turechase, borrywed money from a 
wank :—Teld: in the circumstances, 
interest paid by the trading co. to the 
bank upon the money borrowed should 
not, in fixing the amount of the trading 
co.’s assessable income, he deducted, 
as being expenses or carrying charges, 
from the gross receipts.— lie WALLACE 
Itwatry Co. & Orrawa, [1929] 4 
DLT. 78d; 64 0. L. R. 2653 affd. 
as to (1) & (2); reused. as tv (3), [1930] 
Ss, Cc. Tt. 387 ; J D. lu. Nn. 417.-—-CAN. 

aw. Deduction in respect of—~-Works 
used for manufacture of steel—What are 
—Not works preparing scrap metal for 
sale to steel manufacturcrs.|—JOHN 
JACKSON & Co. (IRON MERCHANTS), 
LTD. v. GLASGOW ASSESSOR, [1928] 
S. 0. 416.-~SCOT. 


sx. Works for refining crude oil 
—What are--Works for refining tar.}-— 





ANNs Ross & Co. (LIME WHARF), ed. 
Car 8. C. 420.—SCOT. 


WHITBREAD & Co., LTD. v. EDINBURGH 


at the time when the rate was made, none of 
applts.’ properties could be worked except 
at a loss, & that there was no indication that 
conditions of trade were likely to improve 
within a year; &, further, that the only 
basis on which any one could have been 
found who might have entered into a tenancy 
of the pr ae ae at that time would have 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.’ contention :—Held : 

(1) the expression ‘‘ term of years,’’ as used 
by quarter sessions, meant a tenancy from 
year to year, which might be put an end to 
on notice; where a colliery was actually 


Cases 1057a—1146b. ENGLISH AND Empire Digest SUPPLEMENT. 


being worked by the occupier as a going 
concern the expectation of better trade subse- 

uent to the year of assessment was a con- 
sideration yrs might be taken into account 
in arriving at the true assessment; (2) inas- 
much as quarter sessions had not included 
any matter of law which they ought to have 
excluded, or excluded any matter of law 
which they ought to have included, the 
quantum of the rateable values of the mines 
was a pure question of fact for that ct.— 
ConsgeTtT Iron Co., Lip. v. DuRHAM COUNTY 
ASSESSMENT CoMMITTER FoR No. 5 oR 
NORTH-WESTERN ARBA, [1931] A. C. 396; 
100 L. J. K. B. 242; 144 L. T. 649; 95 J.P. 
98; 47 T. L. R. 301; 29 L. G. R. 231; 
(1926—3T), 1 B. R. A. 308, H. L. 


Part I1l.—Special Rate. 


1128. Add. Citation :—[(1928] Ch. 340. 


Part IV.—The Assessment. 


1145. Add. Annotation :—Distd. Ladies’ Hosiery 


& Underwear, Ltd. v. West Middlesex Assess- 
a oe Assessment Committee (1932), 96 
oF « e ¢ G. 


1146. Add. Citations :-—97 I. J. K. B. 10; (1926-— 


31),1 B. R.A. 231. 


1146a. —— —-— Rating & Valuation Act, 1925 


(c. 90), Sched. I., provisions 11, 12.]--By 
provision 12 of Sched. I. to the Rating & 
Valuation Act, 1925: ‘' No person who is a 
member of any committee to which the 
duties of the rating authority with respect 
to the preparation of the valuation list are 
delegated shall be qualified for appointment 
as a member of the assessment committee.” 
A rating authority had appointed a sub- 
committee to fix the values of properties in 
the district for the purpose of the prepara- 
tion of the valuation list. They appointed 
P. & G. members thereof, & subsequently 
appointed the same two persons as their 
representatives on the resp. assessment com- 
mittee. The applicant had given notice 
of objections to his assessment to the resp. 
committee, & on learning the above facts, 





» STIRLINGSHIRE ASSESSOR, 





Manufactory—W hat is—Not NORTH-EASTER 
ities & warehouse used for ‘‘ quieting,”? ASSESSOR, (1929) S 
‘“* fining,” botiling d& maturing beer.}— 325.-—SOOT. 


Erected on ground rented 
by mantufacturer—Whether works & 
ground entitled to aera nea LONDON 

y Co. v. GLASGOW 
ae) (Ct. of Sess.) 


obtained a rule nisi for a prohibition to that 
committee from hearing & determining his 
objection :—Held: (1) a writ of prohibition 
would lie to an assessment committee ; 
(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the 
sub-committee of which P. & G. were 
members, &, consequently, they were dis- 
qualified from sitting on the assessment 
committee under provision 12, although 
at the time of their carrer thereto they 
were not disqualified ; (3) P. & G. were not 
interested “‘ otherwise” within provision 11, 
which refers to an interest ejusdem generis 
as that of an owner or occupier.—-R. v. 
NoRTH WORCESTERSHIRE ASSESSMENT CoOM- 
MITTER, La p. HADLEY, [1929] 2 K. B. 397; 
98 L. J. K. B. 605; 141 L. T. 557; 93 J. P. 
199; 45 TI. L. R. 525; 27 L. G. RR. 458 ; 
(1926-31), 1 B. R. A. 279, D.C. 


1146b. ———_ Jurisdiction of High Court-—Pro- 


hibition.|——-R. v. NORTH WORCESTERSHIRE 
ASSESSMENT COMMITTEE, H'x p. HADLEY, 
No. 1146a, ante. 


Simas v. DUNDEE ASSESSOR, DISTILLERS 
’ LYp. v. GLABGOW ASBESAOR, [1929] 
C. (Ct. of Sess.) 315.—-SCOT. 


“a -—-—— Premises used for cold storage 
-—~& manufacture of  ice—Whether 
wremises entiiled to deduction.)—-MILNE, 


ae 


ASSESSOR, [1928] S. ©. 425.—SOCOT. 
Not warehouse, 
stores & workshops of whisky eee 
JOHN WALKER & Sons, Lp. KIL 
MARNOCK ASSESSOR, [1928] s. CG. 130. 
—SCOT. 

sb. Distillery---Bonded warehouses 
apart from distillery—Whether whole 
entitled to deduction as manufactory. |— 
DISTILLERS Co., LTD. v. EDINBURGH 
ASSESSOR, 1928) 8S. C. (Ct. of Sess.) 
435.—ScC0O 

sc. —--- Decay warehouse forming 
integral perl of distillery— Whether whole 
entilicd to deduction as manufactory.J— 

sANARKSHIRE aan Le v DISTILLERS 

. (Ct. ¢ 


8%. -———* 








sf. Grandstand d& buildings erected 
for greyhound rucing track. Pe orriey 
GREYHOUND Racina Co., LtTp 
GLAasGow ASSESSOR, [1929] 8. G. “(ct. 
of Sess.) 285.--SCOT. 


sh, Manufuctory-~-Part of proccss 
carried on at separate works--Whether 
whole entitled to deduction. oo oe 
ASSESSOR », Sorry TUBE Co., LTD 
[1928] S. C. (Ct. of Sess.) 466.—- -SCOT. 


ak. --—— Stores, warehouses or other 
subjects associated uith but not forming 
integral part af manufactory --Whether 
whole entitled to deduction.) - - JOHN 
LENG & Co., Lp. t. DUNDEE ASSESSOR, 
MUNDEE AssEssSOR v. DON Bros. 
Buist & Co., LTp., DUNDER ASSESSOR 
® CAIRD (DUNDEE), LTp., BRLL & 


40 


VILLIAM, LD. v. GLASGOW ne aes 
UNION CoLp SToRAGE Co., LTD 
GLASGOW ASSESSOR, [1929] 8. C. (Ch. of 
Sess.) 296.--SCOT. 


sm. Combined iron & steel works— 
Whether to be treated as unum quid for 
purposes of deductions.) — COLVILLE 
Davip & Sons, er » AYRSHIRK 
ASSEASOR, {19281 8 Cc. (Ct. of Sess.) 
460.—SCOT 


so. Casting contractor's premiscs-- ~ 
Comprising stables, workshops, etc.— 
Capable of being let f° r separate occupa- 
poanlennd eins whole to be treated as 
unum quid.}-—-CowANn & Pe ©, ICDIN- 
BURGH ASSESKOR, Cow & 0. v. 
GLasGow ASSESSOR, [1928] 8 Cc. (Ct. 
of Sess.) 450.—SCOT. 
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1157. Add. Annotation :—Consd. Ladies’ Hosiery 
& Underwear, Ltd. v. West; Middlesex Assess- 
ment Area, Assessment Committee (1932), 96 
J. P. 336. 

1158a. ——— No injustice—Similar properties in- 
correctly assessed.}—Appits., who were 
assessed. in respect of their premises at £325 
gross & £267 rateable value, objected that 
they had been incorrectly & unfairly assessed 
in that seven other hereditaments of the 
same class in the same valuation list had 
been assessed at lower figures. Applts. 
called no evidence to prove that their assess- 
ment was higher than the rent which might 
be expected to be obtained for their premises, 
& their only witness agreed that the rent 
would be at least £325; nor did applts. seek 
to alter the assessments of the seven other 
hereditaments, but they sought to use these 
as evidence that their own assessment was 
excessive & unfair:—Held: as applts.’ 
hereditament had been entered in the valua- 
tion list at. the proper figure, evidence that. 
the seven other hereditaments had been 
assessed at a lower figure was irrelevant & 
could not be used to justify a reduction of 
applts.’ assessment. That evidence was of 
no weight unless for the purpose, on proper 
notice, of correcting the inaccuracy of the 
other hereditaments.—LADIES’ Hostpry & 
UNDERWEAR, LTD. vw. Wrst MIDDLESEX 
‘ASSESSMENT COMMITYERB, [1932] 2 K. B. 679; 
101 L. J. K. B. 682; 147 L. T. 390; 967. P. 
336; 301. G. BR. 860, C. A. 


1158b. Return required by rating authority— 
Form—Validity.|——Defts. for the purpose of 
making a new valuation list under Rating 
& Valuation Act, 1925 (c. 90), s. 40, having 


Part V.—Making 


2.—AMENDMENT OF RATE (Vol. 


XXXVIIL., p. 585). 


Add the following case :— 


1184a. Duty of rating authority to alter ‘* then 
current rate ’’—On alteration of valuation list 
by assessment committee.]—Applts., in Jan. 
1927, gave notice of objection to the valua- 
tion list, & relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1, 1927, reconsidered applts.’ objection 
& granted relief, as from Apr. 1, 1926. They 
altered the valuation list accordingly, but the 
rating authority refused to alter the rate 
book, on the ground that the assessment 
committee could not make their recon- 
sidered decision relate back to the earlier 
rating ve in which the objection had been 
originally taken & decided :—Held: it was 
the duty of the rating authority to alter 
their “then current rate”? on receipt of 
notice from the assessment committee, & 
** then current rate ’’ meant the rate current 
at the date of the objection.— KINGSTON 


SEcrT. 


served a notice on pltf. requiring him to 
make areturn of certain particulars, including 
‘‘ gross takings & outgoings ”’ of his licensed 
premises & other particulars not contained 
in Rating & Valuation Act (Returns) Rules, 
1926, Sched., pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised & ultra 
vires, & called evidence to prove that the 
offending requisitions were not ‘‘ reasonably 
Nee for the purpose of carrying out this 
Act ’’ within the above sect. :—--Held: plté. 
had proved his case & was entitled to the 
declaration claimed.—Granr v. KNARES- 
BOROUGH URBAN CouNcn,, [1928] Ch. 310; 
97 L. J. Ch. 106; 138 L. T. 488; 92 J. P. 
30; 44 T. L. R. 224; 26 1. G. R. 165; 
(1926-31), 1 B. R.A. 238. 

1159. Add. Annotation:—-As to (2) Refd. R. v. 
West Norfolk Assessment Committee, Ex p. 
Ward (I*. B.) (1930), 94 J. P. 201. 


1162. Add. Annotation :—-As to (2) Refd. Ladies’ 
Hosiery & Underwear, Ltd. v. West Middlesex 
Assessment Area Assessment Committee 
(1932), 96 J. P. 336. 

1164. Add. Citation :—(1926-31), 1 B. R. A. 70. 
Add. Annotation :—Consd. Kingston Mill, 
Stockport v. Owen (1928), 141 L. T. 161. 

1168a. - ——- Valuation officer present— Proceedings 
invalid.}— R. v. SuRREY COUNTY ASSESSMENT 
COMMITTEE, NortTi-HASTERN AREA, La pp. 
ee & Co. (1932), 174 L. T. Jo. 507, 

1169. Add. Annotation :—Refd. Re Airedale 
Garage Co., Anglo-South American Bank, 
Ltd. v. Airedale Garage Co. (1932), 191 
Ll. J. Ch. 289. 


of the Rate. 


Mri, STOCKPORT, LTD. v. OWEN (1928), 141 
L. T. 161; 93 J. P. 58; 45 T. L. R. 1073 27 
L. G. R. 12; (1926-3)), 1 B. R. A. 278, D.C. 

1188a. Change in amount—Disallowance of relief. ] 
—-Where in the assessment of property relief 
has been claimed & in the first’ instance 
allowed in the valuation list under the 
derating provisions of Local Government 
Act, 1929 (c. 17), but subsequently disallowed, 
the resulting change in the amount of a rate 
payable in respect of that pruperty takes 
effect as from the date of the making of the 
rate, as if the change had been caused by a 
proposal for the amendment of the rateable 
valne.—-Re AIREDALE GARAGE Co., Lrp., 
ANGLO-SoutH AMERICAN BANK v. AIREDALE 
GARAGE Co. (1932), 101 L. J. Ch. 289; 147 
L. 1.3872; 963. P. 312; 48'T. L. R. 477; 30 
L. G. BR. 286, C. A. 


1198. Add. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 
1225. Add. Annotation :—Apld. A.-G. v. London 


& Home Counties Joint Electricity Authority, 
{1929} 1 Ch. 513. 


PART IV. SECT. 2, SUB-SECT. 1. 

n (p. 680) i. ———~ ———. + VARSON 0. 
TOWN OF VEGREVILLE (1916), 34 
WwW, L. R. 504.--CAN. 
ff (p. 580) i, --—- Error as to owner- 
ship.jJ—KRUMM v. SHEPARD a) 
(1927) 3 D. L. R. 364: [1927] 2 

. W. R. 330: afd., (1928] 3 D. L. R. 
887 ;(1928] S. C. R. 487.—CAN. 

l(p. 581)i. ———- —-~. ]— Re GERMAN: 


TOWN LAKE DISTRICT SEWERS COMERS. 
ih CaLHoun (1863), 10 N. B. R. 


454.—CAN 
q p. 582) I. et oy 8S Parcel oo 
What is.\—Re McBript (1927), 38 


BR. CG, R. 431,.—CAN. 
PART V. SECT. 4, SUB-SECT. 1. 


sb. Expense of aqueduct.}—StT. Hya- 
CINTHE (CEUVRE DU PATRONAGE DB) 
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v. St. HYACINTHE CITy (1926), Q. R. 


41 K. B. 496.—CAN. 


PART V. SECT. 4, SUB-SECT. 2.——C. 


so. Government annuity.)}—Held : the 
annuity paid to a person by virtue of a 
Dominion Government annuity con- 
tract, issued under the provisions of 
7 & 8 Edw. 7, a. 5, “* income ”’ 
within Income War Tax Act, 1917, & 


Cases 1297a—1892a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part VI.—Appeals. 


1297a. No appeal from sessions on question of fact 
What is question of fact—-Quantum of rate- 
able value of mine.}— ConsretTr Iron Co., 
Lrp. v. DURHAM CouUNTY ASSESSMENT CoM- 
MITTEE FOR No. 5 oR NORTH-WESTERN AREA, 
No. 1057a, ante. 


1297b. Appeal from Divisional Court to Court of 
Appeal——- Time for.]——- BOTTOMLEY v. WEST 
DERBY ASSESSMENT COMMITTEE, MERSEY 
Docks & HARBOUR BOARD v. WEST DERBY 
ASSESSMENT COMMITTER, BOTYOMLEY  v. 
MersEY Docks & HARBOUR BOARD, BotT- 
TOMLEY v. LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Lrp., No. 226ff, ante. 


1309. For ‘ affy.”’ read ‘' revsg.”’ 
Add. Annotation :—-As to (1) Consd. R. v. 


West Norfolk Assessment Committee, Hz p. 
Ward (F. B.) (1930), 94 J. P. 201. 


1821a. Appeal by county valuation committee 
—Against several assessments--One notice 
sufficient.|— Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1925 (c. 90), s. 18, appeals to quarter 
sessions in respect of the assessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 
entitled to be served if separate appeals were 
lodged.— GLAMORGAN COUNTY VALUATION 
COMMITTEE v. BARRY AREA ASSESSMENT 
COMMITTEE, [1931] 1 K. B. 157; 99 L. J. 
K. B. 516; 144 L. T. 203; 94 J. P. 288; 
46 T. L. R. 635 ; 28 L. G. R. 523 3 (1926--31), 
1B. R. A. 483, D.C, 

1328a. Where one notice of appeal against 
several assessments.|—-GLAMORGAN CoUNTY 











is not issued free of taxation.— 1 (p. 601) i. 


VALUATION COMMITTEE v. BARRY AREA 
ASSESSMENT COMMITTER, No. 1321a, ante. 


18382. Add. Annotation :—-Consd Embleton  v. 
Norwich Union Life Insce. Soc., Norwich 
Union Life Insce. Soc. v. Embleton (1927), 11 
Tax Cas. 681. 


1355. Add. Annotation :—Refd. Ladies’ Hosiery & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 
06 J. P. 336. 

(2) 


1881. Add. Annotation :—As _ to Consd. 
Glamorgan County Valuation Committee v. 
Barry Area Assessment Committee (1930), 
99 L. J. K. B. 615. 


1392a. Next sessions after date of rate—-Not date 
of realisation of grievance—County Rate Act, 
1852 (c. 81), s. 22.)—The appeal given by 
above sect., to a parish which is “ aggrieved 
by any rate or assessment ’’ made upon the 
county rate basis to ‘‘the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ’’ must be brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. . 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by .a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as affected that parish, & also against 
the rate existing upon that basis or standard, 

——-.}-—B. 


was tt (p. 601) ik, -——.)—QUINN  v, 


KENNEDY v. MINISTER OF NATIONAL 
REVENUE, [1929} Ex. C. R. 36.—CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 


b (p. 600) i. ——~-.])—Observations 
upon the impropriety of members of 6 
valuation committee taking part in 
the decision of a case, in which they 
have a personal interest..—LANARK- 
SHIRE ASSESSOR v. O’HaRra, [1928] 
Ss. Cc. 391.—SCOT. 


b (p. 600) if. ——— To report to muni- 
cipal council. }—COLQUHOUN v. DRIS- 
co (1894), 10 Man. L. R. 254.— 


b (p. 600) iii. Appeal against 
equalised assessment—-Under Public 
Schools Act.J—On an appeal against 
the equalised assessments made under 
Public Schools Act, s. 133, as amended 
by 1928, c. 48, gs. 13, the only question 
for the judge to decide is whether the 
equaliser has done what the statute 
as amended requires him to do, i.e. 
made his equalisation on the basis of 
the equalisation made by the Manitoba 
Tax Commission.—/J?e BEAURBEJOUR 
ScHOOL DISTRICT, [1928] 3 W. W. Qh. 
310.— CAN. 


b (p. 600) iv. Board of Revision 
& Valuation--To state case—Qucstion 
of law.) — Fe WINNIPEG CHARTER, 
[1928] 1 W. W. R. 613.—CAN 








b (p. 600) v. -——-.J—~e VANCOUVER 
INCORPORATION ACT & CANADIAN 
Gane Ry., [1930] 4 D. L. TR. 80.— 


tenant of property in @ city when an 
assessor was making his rounds, & she 
was correctly entered on his roll as a 
scparate school supporter. Some time 
later, before the roll was finally 
revised, LB. vacutcd the premises & 
they were occupied by another resident 
who was a public school supporter :— 
Held: although the entry of B.'s 
namo was not un error at. the time it 
was made, it became an crror before 
the roll was finally returned, & the 
absence from the roll of the new 
tcnant was an omission: & the error 
as to one tenant & the omission as to 
the other were, upon a proper appeal, 
open to correction by the ct. of re- 
vision or by the county ct. judge upon 
appeal from the ct. of revision.—He 


BAYACK, [1929] 3 D. L. R. 480; 64 
UO. L. li. 14.—CAN. 
1 (p. 601) ii, ---—- —---.}+-The Ct. of 


of Assessment 
has no higher 


Revision under s. 56 
Act, Lt. S. O., 1927, 
power than to make such corrections 
as the assessor night, & if he had been 
aware of them, ought to have made, — 
CAVEN v. OTTAWA, [1932] O. BR. 369; 
3). L. lt. 42.—CAN., 

bb (p. 601) i. —— Lands Valuation 
Appe Court—A ppeal not involving 
question of value.J-—-GLASGOW ASSESSOR 
v. GLascow Corpn., [1929] §. OC. (Ct. 
of Sessa.) 291.—-SCOT. 

tt (p. 601) i. ——.]}—Re FRASER’S 
APPEAL, Re WINNIPEG CHARTER, 
[1927] 4 D. L. R. 213; [1927) 2 
WW. R. 600; 36 Man. L. R. 697.— 
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SALMON ARM, [1920] 4 D. L. dt. 1085; 
40 B.C. i. 114.--CAN. 

tt (p. 601) iii, ——.J—A complaint 
having becn made to a ct. of revision 
against an assessment it merely dis- 
missed the compluint & ordered a new 
assessment, ‘I'wo days later it adopted 
tho assessor's report of the pew assess- 
ment which reduced the former assess- 
ment :—Jield ; the taxpaycr could not 
be deprived by said procedure of his 
right of appea) to the Judge of the 
county ct.— Bairp v. WEST KILDONAN, 
11929) 4 D. L. R. 306; 2 W. W. R. 
455; 38 Man. L. KR. 232.—--CAN. 


xx (p. 601) i. - --- Alethod of appeal 
laid down by taxing statute. )}—CHAR- 
LOTTETOWN v. TTANTON, [1930) 4 
D. L. R. 61.—-CAN, 

sc. Whether burred where appellant 
has furnished statement of value.)|-— 
Aleld : when a person has, under Lands 
Valuation (Scotland) Act, 1854, s. 7, 
furnished the assessor with a written 
statement of value, be Is not thereby 
barred from appealing, under sect. 9 
of the Act, against that value as 
excessive.— Co WDENBEATH PUBLIC- 
House SocIETY, LTp. wv. FIFE 
ASSESSOR, [1929] S. C. (Ct. of Sosa.) 
280.—SCOT. 


PART VI. SECT. 1, SUB-SECT. 7. 


al. Time for bringing 
action.)}—Barisn & Co. v. GaP No. $ 
RuRAL MuUNIcIpaLiTry & Biss, [1925] 
8D. L. R. 738; [1925] 2 W. W. R. 
518: 19 Sask. L. T. 560.—CAN. 





S ammamoaneemeee 





they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the county rate basis on Mar. 28 :— 

the parish council had not appealed 
against the county rate to the next quarter 
sessions after the ‘‘ cause of appeal’’ had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- 


Held: 
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tain the appeal against the rate.—WEsT 
RIDING OF YORKSHIRE COUNTY COUNCIL v. 
MIDDLETON ParisH Councin, [1906] 2 K. B. 
157; 761. 7. K. B. 485; 941. T. 785; 70 
J.P. 326; 22T. L. R. 4938; 4L. G. R. 624, 


D. C. 


Cases 1392a—1477a. 


Annotations :—Consd. Gemoran County Couneil v. Barry 
oe [1912] 2 K. 603 ; 
Ex p. Carnarvon meets Council, [19138] 1 K. B. 280. 


R. v, Carnarvonshire JJ. 


Part VIIIl.—Recovery of Rate. 


1464. After this case in cross-reference 
‘* Poverty of ratepayer.|—-See Rating & Valu- 
ation Act, 1925 (c. 90), s. 4” read ‘‘s. 2 (3), 


(4) ’ for (R.A 


PART VIII. SECT. 1. 


e (p. 621) i. ——— What defences avail- 
able.}-—-VILLAGE OF he a ee v. 


JIAMBLETON, [1927] 4 D. L. Rf. 1044; 
61 O. L. R. 327.—CAN, - 
e (p. 621) ii. Effect of distraining 





on right to sue.J—When a rural munici- 
pality distrains uwuder Rural Municf- 
pality Act, It. S. S., 1920, for overdue 
taxes, its right to recover judgment 
for the taxes as a debt Is suspended 
while the distress exists & until the 
sale thereunder, since although the 
Act provides that overdue tuxes may 
be recovered by distress & also by 
action as a debt it does not provide 
that theso remedies may be pursued 
econcurrently.—GISLASON wv, RURAL 
MUNICIPALITY OF FOAM LAKE & WARD, 
(1929) 2 D. I. R. 3863; 1 W. W. R. 
Mae 3 y La rf “fh, R. 359, ---CAN. 


e (p. 621) iii. -—— Against purchaser 
of land—Effect of War Revenue Amenda- 
ment Act, 1926, 8s. 6.)-——J/eld: the 


expression ‘‘ the personal covenant to 
pay ’’ in above sect. means ‘“ any 
personal covenant to pay,” & thereby 
protects a purchaser from actions to 
recover on a covenant to pay interest 
or taxos as well as on one to pay the 
purchase-money, even Caonn the 
taxes agrecd to be paid by the pur- 
chaser have been paid by the vendor.— 
ROBSON ». GRAHAM, [1929] 4D. L. Ti. 
902; 3 W. W. R. 149; 38 Man. L. BR. 
336.-—-CAN, 

e (p. 621) iv. In summary woy — 
Impost sanctioned under Water Act, 
1912.]—Tho impost sanctioned in 
Water Act, 1912, s. 88 (1), is a rate & 
may be recovered in a summary way 
in accordance with the procedure 
prekcribed by sect. 89 (3) of that Act.- 
Re JAMIESON, Ex p. CHRISTIAN (1928), 





28S. Ro N.S. W. 275.—AUS., 
oe v. BOULAY (Ont.), [1928] 2 


ae Sr R. 1 $4, —CAN. 
n (p. 621) fi, 
a DEN v. CASTLE (1888), 15 oO. hk. 
257.—CAN. 

p (p. 621) i, —— ——-— AMayor.J— 
GREENSTREBT v. PARIS ep EAWIe 
Co, (1874), 21 Gr. 229.—-CA 


fein ee! Pegepel i 


q (p. 621) i. " Reev ¢. ]—~ 
TOOTEN v. TRUAX (188 (1889), 16 16 O. R. “490. 
—CAN. 
bb (p. 621) i. 


—_— ——,J-- 

TETRAULT ¥, VAUGHAN (1 (1899), 12 
Man. L. R. 457.—CAN, 

bb (p. 621) ii. —— ——— ——.]— 
BANNATYNE v, PRITCHARD tees 16 
Man. L. R. 407; 5 W. L. 478.— 
CAN. 

bb (p. 621) iif. ——- ——— Agricultural 
co-operative association. |}—MEABSNEK vv. 
BENGERT ad 3D. iL. KR. 938; 


[1927] 2 W. W. R. 713; 21 Sask. L. R: 
572: varying, W parts 'D. L. R. 205.— 
CAN. 

bb (p. 621) iv. —-—-~ —-— Life tenanl 


LONDON 


—Whether rights of remainderman 
defealed.|—-A_ life tenant cannot by 
defaulting in the payment of taxes & 
then acquiring tho -sale title, instead 
of redeeming, defeat the remainder- 
man’s rights.—Mayo v. LEITOVSK!, 
(1928) 1 W. W. R. 700.—CAN, 








dd (p. 621) i. -——.]—CONNOR 
ae Ho ERSON (1871), 18 Gir. 607.— 
ff “(p. 621) i. —~—— ——, )}— 


GEMMEL v. SINCLAIR (1885), 1 Man. 
L. R. 85.—CAN. 


kk (p. 621) i. - Lols on plan 
in registry nat duly cerlifled by sur- 
veyor.J--ASTON wv. INNIS (1878), 26 
Gr. 42.-~—CAN. 

kk (p. 621) ii. -- -- —-— Firtures-— 
Buildings d& machinery.|—Buildings 
erected by the owner of land for use 
in the making of bricks held to form 
part of the realty, although some of 
them were aliached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who became registered owner of the 
land in pursuance of the purchase 
thercof at a tax sale under Assessment 
Act. Certain muchinery in said build- 
ings was also held part of the realty.— 
McCtUrcHEON vw. LIGHTFOOT, (1928) 2 
Ww. W. RR. 240. —CAN. 


 (p. 621) —RFRe HEN- 
DERSON (a9. 7 Man. L. R. 481.— 
CAN. 


ll (p. 621) ii. Fee CAREY 
& LOT 65, SUB-DIVISION OF LOT 39 E., 
oy aa (1893), 9 Man. L. R. 483.— 











Sey 


ll (p. 621) iti. ——- ———.]—Rusn v. 
PEMBINA (Alta.), [1927] 1 D. L. R. 
394; (1927) 1 W. W. R. 215.—CAN., 

aq 621) i. How 
far deed conclusive.|—ARCHIBALD Ut. 
YOUVILLE (1891), 7 Man. L. R. 473.— 
CAN. 

q (p. 621) ii, --——- -——~ ——- ———..] 





CHULTZ wv. ALLOWAY (1894), 10 
Man. L. kh. 221,-—-CAN. 

tt (p. 621) i. —— ——— -—--- ——..]— 
WEEGAN v. McDragmip (1862), 12 
C. Bt se —CAN. 
Lounn” vt. WaALKINGTON (1868), 15 
Gr. 332.—CAN. 

e (p. 622) i. ——— —— Whether 


seal valid. |—-MCRAE v, CORBETT (1890), 
6 Man. L. R. 426.—CAN. 
e (p. 622) fi. 


——— ee ee, 





NANTON v. VILLENEUVE (1894), 10 
Man. I. R. 213.—CAN. 
e (p. 622) iti, ——- ———- —— Deednot 


tn duplicate.J—NANTON v. VILLENEUVE 
(1894), 10 Man. L. R. 213.—CAN. 
eo (p. 622) iv. Injune- 

tion to restrain issue of deeds No. bye- 
law passed.|—-JAMES a oat 11 

GC. L. . Oca, N. 57. el -CA 

eo (p. 622) v 
ment of Tax Ronee Act, 1919 ae ect 
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1477a. ——~ Depends on actual occupation.|— 
County COUNCIL v. 
BorovanH CounciL, No. 87a, avte. 


HACKNEY 


s. 440.}—THACKER v. SMOKY LAKE 
MUNICIPAL DISTRICT, SHEARER  v. 
SMOKY LAKE MUNICIPAL DIsTRICT, 
A.-GQ. OF ALBERTA v. SMOKY LAKE 
MUNICIPAL DISTRICT, PELLETIER v. 
Oran, MUNIcIPAL DisTricr (Alta.), 
[1924] 3 W. W. R. 929.—CAN. 

g& (p. 622) i. 
If w on land has been sold by ua 
municipality for taxcs tbe notice pro- 
vided for by sect. 42 of Tax Recovery 
Act, or in lieu thereof that provided 
for by sect. 9 of Tax Sale Relief Act, 
1922, has not been sent to the owner 
the sale is invalid. If in wn action by 
the owner to recover damurpes for the 
wrongful sale he testifies that he never 
received said notice & the ct. sees nu 
reason to disbelieve him, the onus is 
on the municipality to prove that it 
was sont.--KOWNATZEI 1, BEAR LAKF, 
MUNICIPAL District, [1930]3 W. W. R. 
353; [1981] 1 D. L. R. 834: revsd. on 
other grounds, 19381} 1 W. W. BR. 757 : 
2D. LR 318; 25 Alte. L. R. 351.—- 


CAN. 

n (p. 622) i. a 
Dok d. Urreer v. Enwarnps (1849), 5 
U. CG. R. 594.—CAN. 

n (p. 622) ii. ——— --—~ -—— J— 
DONOVAN v. HOGAN (1888), 15 A. Kt. 
432.—CAN. 

bb (}). 622) i. so ae ee eee, | 
—WHITE v. MUNICIPAL beer OF 
INGA & PrpaKon, [1929] 1 L. it. 
360; 1 W.W. R. 172: 23 ‘Atte. L. R. 
585 5: revsg., [1928] 3 DL. R. 829; 3 
W. W. R. 251.-—CAN. 

dd (p. 622) i. —— —--- Notice 
to mortgagee of application for title sent 
to wrong address & not delivered.)-- 
Howe v. Kier, [1927] 3 D. lL. R. 1048 ; 
(1927) 2 W. W. RR. 522; 21 Sask. L. ln. 
637.—CAN. 
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ff (p. 622). Revsed., (1927) 1 D. L. 
1063; [1927] S. C. R. 50.—CAN. 

gg (p. 622) i. cosaueiienanae J)-- 
RusH tv. PEMBINA (Alta.), [1927] 1 
Dl. BR. 3943; (1927) 1 W. W. i 215. 

—CAN 

kk (p. 622) i. ——- —-- ——- --——- 
-—— -}— DONOVAN v. Hocan (1888), 
15 A. R. 432.-—CAN. 

ggg (p. 622) i. ica SIERO 


— SUMMERLAND DEVELOPMENT Co. Ge 
Lrp. v. SUMMERLAND, [1928] 4 D. L. R. 
258; [1928] 3 W. = R. 145.-~CAN. 

mmm (p. 622) i, —~- —— —--- 

——.}-—-HILL v. MACAULAY (1884), 6 
0. R. 251.—CAN. 

mmm (p. 622) ii. 
J—REeEuD vo. SMITH 
Man. L. R. 341.—CAN. 

mmm (p. 622) iii, —— —— —— 
~———, -—-TETRAULT v. VAUGHAN (1899), 
12 Man. L. R. 457.—CAN. 

rrr (p. 622) i. ——- —— ———.]— 
GREENSTREET v. PARIS HYDRAULIC 
Co. (1874), 21 Gr, 229.—CAN. 

ttt (p. 622) i 
Woop v. BIRTLE (1887), 4 
415.—CAN. 


see ne ed 


(1884), 1 





ea. «ater, force .)}— 


Man. L. Rh. 
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1488, Add. Annotation :—Refd. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1525a. Effect of compounding allowance-—-On pro- 
ceedings for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2.)— 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled to an allowance if the rate is paid 
by a certain date does not preclude the rating 


autbority from enforcing at an earlier date 
payment of so much of the rate as is recover- 
able at one time under Poor Rate Assessment 
& Collection Act, 1869 (c. 41), s. 2.—LOWERY 
v. KINGSTON-UPON-HULL Corpen,, [1930] 
1 K. B. 368; 73 Sol. Jo. 819; sub nom. 
LOWERY v. Huth Corpn., 99 L. J. K. B. 


127; 142 L. T. 286; 94J.P.50; 28 L.G. R. 


97; 46 T. L. R. 57; (1926-31), 1 B. BR. A. 
359, D.C. 


Part IX.—Rates and Rating in the Metropolis. 


1536. Add. Annotation :—Refd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 

1545. .4dd. Annotation : --Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 268. 


1546. Add. Annotation :—Refd. Towle v. age hae 
Industrial Dwellings Co., [1931] 1 K. B. 263. 


1561. ddd. Annotation :-—Refd. R. v. Stepney 
Corpn., Lx pp. Walker & Sons, Ltd. (1932), 
965. BP. 360. 

1564a. Failure to object in time—Whether man- 
damus to alter lies. }--‘The prosecutors were the 
occupiers of hereditaments which they 
claimed to be industrial hereditaments, but 
on Dec. JJ, 1929, quarter sessions decided, 
subject to a special case, that the said here- 


iki (ps 698) fs See 


McDONALD v. ROBILLARD (1863), 23 v. SmaFrep, (192 


eng tonite aah Ss” ae 


L. RR. 280; 





ditaments were not entitled to be placed in 
the special list. Before the case stated was 
heard, the quinquennial valuation list, 1930, 
was deposited & approved. No objection to 
that list, which included all the said here- 
ditaments as non-industrial, was.taken by 
the prose were on the assumption that, if 
the Div. 4"t. decided in their favour on the 
case stated, the amendment of the new 
valuation list would follow automatically. 
On Apr. 6, 1931, the new valuation list came 
into force, and on Apr. 28, 193], the Div. Ct. 
allowed the prosecutors’ appeal from quarter 
sessions, & ordered the hereditaments to be 
inserted in the special list. This was done 
so far as the old valuation list was concerned, 
but the rating authority refused to alter the 
new valuation list, on the ground that they 


f (p. 624) i. ——- -———— -—— Purchaser 
of land sold under a Vv. 


Ee C. RR. 105.---CAN. ie 2W.W. R. Nor: : 36 Man. L.R. Turrin (1877), 7 P. R. 142.—CAN. 
a aaa agree a oe eaesiaee onaneko. Sonus (1891), 7 Man. 
conducte in fair, open 4 ieee CA . H ‘ an, 
manner.}—DONOVAN 0. HOGAN (1888), o/0S0cP CPI: Ta ope eiede, «LR. 458,—CAN. 
15 A. R. 432. ape ment for alimony filed against land.|— kk (p. 624) i. —-- ——- Whether 
r_ (p. 623) ii. ——- —— ~——.]— Re Smrru, Re LAND TITLES Act, adequate remedy.|—SCHULTZ v. ALLO- 
McRAK v CORBETT (1890), 6 Man. {1925} 2») L. R. {1925} 1 WAY (1894), 10 Man. L. R. 221.—CAN, 
L. R. 426.—CAN. W. W. R. 1057; 19 Saal, L. R. 671.— kk (p. 624) ii. ——- —— Sale by 
r (p. 623) iii, ——- —— ~---— CAN. purchaser—Whether waiver of right to 


-— 
Sootr v. IMPERTAL LOAN Co. (1896), 
11 Man. L. R. 190.—CAN. 

dd (p. 623) i. --— —~— Right to 
recover damages against municipality— 
Assessment Act, R. S. M. (ec. 101). 
5. 192. J--CLEMONS v. Str. ANDREWS 


000 (p. 623) v. 


land to a tenant. 








to mortgagee for rentals received.)--~ 
Deft. purchased at a tax sale land of 
which pltf. co. was mtgee. & let the 
Pitf. co. redvemeord 
the Jand & then sued deft. for the 


tender.)}—-NEW BRUNSWICK LAND & 
INVESTMENT Co. v. SiMb, [1928] 4 
D. L. R. 214; affd., [1929] 3 Db. L. f. 
197.-—CAN, 

oo (p. 624) i. ——— Rates owing to 
local authority—Jncor porated with muni- 


No liability 


&. 
(1896), 11 Man. L. R. 111.—CAN, 
oo (p. 623) i, ----— —-— —— Jro- 
perty not sufficiently defined or described. | 
-——TOWNBEND v. ELLIOTT (1861), 11 
C. P. 217.—-CAN, 


oo (p. 623) ii, ——- ——~- ——-- ——-.] 
——DOMANISKY v. FITZGERALD (1922). 
62 D. L. RR. A@ds 55 N.S. BR 1.— 
CAN. 

(p. 623) i, —--~ --—— Issued 

er repealed statute.jJ---NANTON 1, 

VILLENEUVE (1894), 10 Man. L. XR. 
213.—CAN. 

non (p. 623) i. ---—- —— Burden of 

proof—Of invalidity. Le ee v. COR- 








BETT (1890), 6 Man. Iu. R. 426.—CAN. 
onn (p. 623) ti, —— ———- Of 
palidity.}-—— ALLOWAY vt. CAMPBELL 


(1891), 7 Man. L. R. 506.-—-CAN. 

000 (p. 623) i. —-— --— Bidding 
more than amount due for taxes and costs 
—Hffect of.J—Re DUNN & EXPROPRIA- 
on AcT (1898), 12 Man. L. R. 78.— 


000 (p. 623) it. -——— Mortyagee— 
Taking assignment of tax sale certificate 
cf obtaining title—— Eztinguishment ae 
mortgagor's rights. }—-FaRROW 
a Harris Cu., 1D, es ite ‘3 
D.L. R. 9975 [1927] 2 R. 539; 
21 a L. R. 610. CAN. 


000 (p. 623) fii, +--— Statement 
in certificate of title that title subject to 








rental he hud received in the interval : 
~Jleld: deft. had the right to lcase 
the land as an owner could, & to 
receive the rents. The mtgee., not 
being in possession, could not claim an 
accounting merely because it had paid 
the arrears of taxes.—-NATIONAL TRUST 
ne v, Linear ys (193113 D. L. BR. 583; 


k a 624) i, -—— —— Time for 
bringing.]—GREENSTREET v. PARIS 
Pees Co. (1874), 21 Gr. 229.-— 


* 


—- —— Costs— 
rchaser. |—RBLANCHARD 
85), 3 Man. L. R. 13.— 


k {p. 624) ii. 
Liability of 

v, SCANLAN (1 
CAN 


d (p. 624) i. ——- —~-- ———- -——.. }— 
Re LEWIS & PHALEN (N. W. T.) (1905), 
1W.L. R. 36.—CAN. 


»(p. 624) i, —- - Meaning 

“* gsale.”’}——There is a “‘ sale’? within 
the meaning of ‘‘ sale’ in Tax area 
Act, R. 8S. A., 1922, 6. (1) 
amended by 1923, s. 28, when a bind 
fide agreement has been made to sell 
to @ purchaser at the auction sale 
authorised by said Act.—STANDARD 
Trust Co. v. a aoa or 
STEWART, [1929] 2 L. R. 271; 1 
W. W. R. 660; 24 a L. R. 56: 
reveg., 11928] 4 D. L. R. 802; 3W. W. R. 
409, ---CAN, 

44. 


cipality before payment.)---BRIBBANE 


au mer eae v, aoe. [1228 ) 
000 (p. 624) L tae ome Phen 


oceedings oe. collect tax.|—~Re 
CKENZ@ H. D » (1928) 1 D.. R. 
336; 8 0. B. R. $60 OAR. 


ppp (p. 624) i. —— ~-~- -- —--~ -——. | 
—-A person who, although he has not 
yet any estate in possession, is entitled 
to an estate in remainder for life, is a 
‘ persun who has sore interest in the 
land,’’ within tbe meaning of sect. 229 
of Assessmer.{ Act, 1924.— ROGERS v. 
CIoNYK, [1931] 3 W. W. BR. 20: 40 
ieee - R. 233.—-CAN. 

624) ii. rop payment 
ae ~ Paether lessor assignec of leasec.} 
—~Where there is a crop-payment Jease 
the lessor’s title to his share of the 
undelivered crop cannot be said to be 
derived by “‘ assignment from a taxable 

erson ’ within sect. 357 (c) (il) of 
Municipal District Act, 1926, but is 
vested in the lessor directly by marae 

of Crop Payments Act, 1922; 
therefore. is not property which & 
‘‘Hable to seizure for taxes ’’ within 
sect. 361 of said Municipal District Act. 
GREAT WrST LIFE ASSURANCE CO. 
v. STERLING MUNICIPAL DISTRICT, 
nae 3 °W. W. R. 730; [1982] 1 
. KR. 688; 26 Alta. T. &, 199.— 
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were neither bound nor entitled to do sv, 
the prosecutors not having objected to the 
new valuation list. On a rule nist for a 
mandamus to command the rating authority 
to insert the hereditaments in the special 
list :—-Held: the prosecutors not having 
objected to the new valuation list at the 
proper time, the rating authority had no 


they may have proper materials before them. 
—R. v. LoNDoN County JJ., Ex p. LOCKE 
LANCASTER & JOHNSON (W. W. & R.) & 
Sons, Lrp., [1929] 1 K. B. 81; 98 L. J. K. B. 
44; 1389 L. T. 609; 92J.P.183; 4417. LR. 
728; 72 Sol. Jo. 584: 26 LL. G. R. 549; 
(1926-31), 1 B. R.A. 267. D.C, 


: Annotation : —-Consd. R. ¢. London Justices, Mae yp. Shore- 
power to alter it, & the K. B. D. had no “itch Assessment Comumittec (1932), 96 J.P, 323, 
jurisdiction by mandamus to compel a body 


fo do whats) had ne power to-do, athe mile: 46s7a. 2 Power to extend time.}—-'The time 





must be discharged.—-R. v. STEPNEY CORPN., 
ia p. WALKER (JOHN) & Sons, LrpD. (1932), 
96 J. P. 360; 48 T. L. R. 660; 30 L. G. R. 
416, D. C, revsd. 49 T. L. R. 103; 76 Sol. Jo. 
$68, CL. A. 


1608. Add. Annotation :—Consd. Lewis v. Elgy 


(1927), 11 Tax Cas. 723. 


1616a. Time for hearing appeal.|—When it is 


impossible for justices to dispose of their 
list by Mar. 31, they have jurisdiction after 
that date to hear an appeal of which notice 
was given at the proper time, &, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
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fixed by Valuation (Metropolis) Act, 1869 
(c. 67), s. 42 (13), for the hearing of appeals 
is imperative & not merely directory. There- 
fore the jurisdiction conferred on justices 
by sect. 34 of that Act to order notice of 
appeal to be given after the date, Jan. 14, 
specified in s. 42 (12) in an appropriate year 
only enables that to be done where the notice 
can be given in time for the hearing of the 
appeal before the ensuing Mar. 31, as pro- 
vided by s. 42 (13).—-R. v. LONDON JUSTICES, 
Hae p. SUOREDITCH ASSESSMENT COMMITTER, 
flvs2)2 K.B. 6973; 101 L. J. K. B. 599 5 147 
lL. T. 38573 9603. P. 823; 48 T. L. BR. 5013 
30 1. G. BR. 357, D.C. 


Cases 14— 220, 


ENGLISH AND Empire Digest SUPPLEMENT, 


REAL PROPERTY AND CHATTELS REAL. 


Part I.—In General. 


14. Add. Annotation :—Refd. Grant v. Edmondson, [1981] 1 Ch. l. 


Part Il.—Estates and Interests in Real Estate. 


159a. —-—-.|—A leasehold for lives being settled 


on A. for life, with remainder to B., as quasi 
tenant in tail, with remainders over :—Held: 
the quasi tenant in tail could not, by fine or 


otherwise, during the life of A., bar the 


subsequent remainders without the con- 
currence of A.—SLADE v. PATTISON (1835), 


5 1. ds Ch. 51. 


220. Add. 
617. 


Annotations :—-Refd. Edwards v. Champion (1853), 3 De G 
M. & G. 202 ; Pickersgill v. Grey (1862), 30 Beav. 352. 


PART I. SECT. 1. 


3 ii. -——.]}-—-H UNTER, 
FARRELL (N. E B.) (1913,) 13 E. L. RR 
354; 14 D. L. R. 556. SCAN 


PART I. SECT. 3, SUB-SECT. 1. 


fi. —-~- Right to build.J|—The right 
to build a house on another man’s land 
is not an incorporcal hereditament. 
Such a right is a mark of title & of 
exclusive enjoyment, & is not an case- 
ment Or profit a prendre. —FPITMAN v. 
NICKERSON (1891), 40 N.S. R. 20.— 


" - PART I, SECT. 6. 


ci. —~— rections by dealt 
under instalment agreeinent.}] — What 
inay he only a chattel if erected by a 
tenant for years may well become part 
of the soil if erected by a purchaser of 
the land under an agreement for sale. 
Wire fencing & fence posts erected 
or completed by the deft. while he 
occupied land, previously rented to 
him, as purchaser under an instalment 
agreement made with the Crown held 
to have become part of the soil, & 
therefore. to have passed to the 
Crown when deft. gave up the agree- 
ment & surrendered all his interest 
in the land to the Crown, & to have 
become subsequently the property of 
pltf. when he purchased the land from 
the Crown.— LAROCHELLE 0. MARCHAND, 
(1928) 3 W. W. Tt. 731.—CAN. 
eo il, —-— -—~--.]—On the question 
wiethes articles affixed to land have 
become partof the realty, the intention 
of the person who affixed them is 
material only in so far as it can be 
presumed from the degree & object of 
the annexation. Buildings erected by 
the owncr of land for use in the making 
of bricks held to form part of the 
realty, although some of them were 
attached to the land by nothing but 
their own weight. They, therefore, 
became the property of deft.. who 
hecame registered owner of the land 
in pursuance of the purchase thereof 
at. a tax sale under Assessment Act. 
Certain machinery in said buildings 
was also held part of the realty.— 
ea cee v. TIGHTFOOT, [1928] 2 
, W. FR. 240.—-CAN. 


e {. Printing presses.]—R1iCHARDSON 
ee ele [1928] 2 W. W. 1. 246.— 





m (p. 663) i. How far English law of 
firtures applicable in  Canada—4As 
between original vendor 2 subsequent 
reniees, |}—TRAVIS-BARKER v. REED 
(1922), 66 1. bi. oS aa 17 Alta. 
L. RK. 3193 [1921] 3 W. R. 770; 
revsd. on the facts, 11983] 23 DL RR. 
927 ; [1923] 3 W. W.t, 451.--CAN. 


PART I. SECT. 7. 
0. ~-—— When presumed—After long 
noasession.}|—Dot d. McKay v. ALLEN 
pent? 7 N. B. R. (2 All.) 191.— 


PART II. SECT. 1, SUB-SECT. 1. 


sm. * Use forever ’' — Effect.]--An 
Act) provided that the county of L. 
should puy a swan towards the cost of 
a building owned by the town of L. for 
the ‘*‘ use forever ’”’ of certain rooms 
in the building :—JZ/el? : an interest 
in land niknown to tho conunon Jaw 
may be created by statute. ne 
words “use forever” did not give a 
fee siniple or a joint tenancy, but gave 
w right in perpetuity, the fee simple 
remaining in the town.—LUNENBERG 
(Lown) ». LOUNENBE he IPALITY ), 


[1932] : DLR. 8865 4M. PP. T. 18). 
—CAN 
PART II. SECT. 3, SUB-SECT. 1.— 


A. (a). 
sa. Estate of widow of locatec---Public 
Tanis Act (Ont.), 1914, 8. 47.)—te 
Court, (1930) 1 D. L. RR. 118; [1929] 
S. C. R. 50.—-CAN. 


PART II. SECT. 7 veda Lo 


a i. -—-— 7'o grantee ‘ for ever.’ ]— 
T’RUsT & LOAN Co. v. CLARKE (1878), 
3 A. R. 429.—CAN., 


a ii. ““ & the heirs of his body for 
tuenty-one years or the term of his life 
fully to be completed.”’|—Deft. on 
Oct. 13, 1852, ee the Jand in 
question to one 8. to hold ** to the said 
S. & the heirs of ‘his body for twenty- 
one years, or the term of his natural 
life, from Apr. 1, 1853, fully to be com- 
pleted & ended ”":—Held: hy the 
lease S. took a lifo cstate, in which the 
term merged, & he, thercfore, had no 
interest which the sheriff could sell 
under the fi. fa. against goods.-—- 
DALYR «v. ROBERTSON (1860), 19 
U. C. KR. 411.-—CAN. 


PART II. SECT. 5. 

pp (p. 679) i. .j— 
CAMPBELL v. ROYAL CANADIAN BANK 
(1872), 19 Gr. 334.—CAN. 

o (p. 680) i. 
LESPERANCE, [1927] 4 he L. Rh. 391: 
61 O. LL. Wl. oe —CAN. 

680) ~— ies 


o (p. 
WILtiAMS alias, 24 Cc. LT. 7 
O. LR. 156; 3 0. W. lh. asl —- 


ae i. —— ——..]— Ie TIERNEY, 
Hee rrr! 60 O. LL. 
652.——CAN. 





2m rene on 











—_— ——,]J— 


Ce eanannatee tiie So 


183a. Cestui que vie dead—& death concealed.]— 
Re JOBHERNS, Hz p. FLErcHEnR (1835), 
L. J. Ch. 219. 


Annotation -—Refd. Ite Wells, Swin- 
burne-Hanham v. Howard (1932), 48 'T. 1. KR. 


aq (p. 680) 1. ——- Lands nassing to 
husband under intestacy of father—~ 
Husband dying intestate. rath ARCHI- 
BALD (1908), 5 BE. L. R. 51 ays 


aaa (p. 680) i. —— —-— t is. |— 
IRONSIDES v. GREEN Cte " we 
3D. L. R. 168; [1927] 2 W. 
59.—CAN. 


aaa (p. 680) ii. —— —— ——.]-- 

ae TacerRin KSTATE (Man.), [1927] 3 
. W. R. 791.—CAN. 

Bees (p. Pi ili. JA 
claim of homestead under the Dower 
Act, C. A., 1924, ¢. 54. rests upon a 
dwelling-house belng not merely occu- 
pied by the owner but “ as his home.” 
The words * his home ’’? import some- 
thing more than a mere temporary or 
occasional lodging place. Though not 
every home is a homestead, yet, sub- 
ject to cortuin qualifications us to the 
need of a written consent to a chavge of 
homestead, the homestead (if any) can 
only be where the home is. There 
cannot be more than one homestead 








© re areteinern 


at any one time.—NATIONAL TRUST 
Co., Ltp. «4. GREKNGARD (Man.), 


11930]1 D. 0. 1.583 (1929]3 W. We 
363.—CAN 








aaa (Dp. 680) iv. -——- -}— 
An wpstairs suite in an apartment 
block cannot be a ‘* homestead ”’ 


within Dower Act, C. A., 1924, « 53: 
nor can the fact that the owner of such 
a block resides in one of the suites 
therein render the whole blionck his 
‘* homestead,.’’—ve HtiIrsTEIN ES'raTe, 
11929) 2 DL. R. 935: 1 W. WwW. RR. 


788; 38 Man. L. LR. 184; affy., [1927] 
3 W. W. R. 791.~-CAN. 

aaa (p. 680) ve. —— ——.)}— 
FROSTAD ¥. ler (1927) 3 D. L. R. 
916; (1927) 2 W. W. R. 550 ; 21 
Saagk. L. R. 603.----CAN. 

aaa (p. 680) vi. —--- -—— Effecl of 
adultcry.j—Neither at commou law 


nor under Dower Act. does adultery 
disentitle a wife to dower, although it 
is a circumstance to he taken intu 
account by the judge in deciding 
whether it is fair & reasonable to order 
that her consent to the disposition of 
the homestead be dispensed with under 
sect. 8. Kxcept, however, by her 
consent or under such an order her 
right to ‘dower in the homestead 
cannot be denied her.—-7ic MILLER, 
[1929] 1D LL. R. 147; 11928) 3 
W. W. Tt. 643.—CAN. 


aaa (p. 680) vii, ———- —-— Change 
of homestead without wifc’s consent, |-— 
A husband & wife lived together on 
propery. owned by him in the town of 
. She left him & they lived 


separately thereafter. After the 


297a. Whether court will supply word ‘‘ of.’?]— 
By a voluntary settlement A. & his cousin 
avelkind lands to a relative, 
remainder to her issue, & 
for default of such issue ‘‘ to the use of the 
right heirs of E., deceased, & 
then living, ‘‘ the two sisters of the said A., 
their heirs & assigns, as tenants in common 
for ever’? :—Held: the ct. declining to read 
the limitation as a limitation to “the right ©, 9;.. 


limited certain 
C., for life, wit 


separation he changed his residence to 
a farm where he resided until his 
death. Her consent to the change 
was not given &, apparently, never 
asked for; although while they were 
living together in the town she con- 
sented to a mtge. placed on the farm : 
—Held: on death, she was en- 
titled to select either property as the 
homestead in which to take her life 
estate.—-Re MCLEOD EstaTE, McLrop 
v. McLEOD ie): {1929} 4 D. L. ®., 
659; 3 W. W. RR. 241; ally. {[1929) 
3 . L. R. 640: 2 Ww. WwW, t. 252.— 
CAN. 


coc (p. 680) i. Lund purchased 
subject to mortgage—Iegistration of 
conveyance before discharge of mortgage 
by vendor.}—Re Kuntz & HOopains, 
11927) 4 D. L. R. 1009; 61 0. L. R. 
298.—CA 





ddd (p. 680) 1. —— Lands in which 
testator had any estate of freehold by 
virtue of any morlgage.J- Low v. 
SPARKS (1863), 14 C. P. 25.—CAN. 


ddd (p. 680) ‘lL. --—- Lands assigned 
by husband for benefit of creditors— 
cd released by wife from dower --Subse- 
quent reassignment to_husband.|—- Fe 
IRVINE, (1928) 3 D. L. R. 268; 62 
QO. L. R. 319.—-CAN. 


ddd (p. G80) iii. --— Land granted 
by Crown subject to mineral rights—~ 
Whether land granted as mining land.jJ-~ 
Re Invink, [1928] 3 D. L. R. 268; 62 
«. L. R. 319.--—-CAN. 


ddd (p. 680) iv. —— Land comprised 
in offer to purchase—- Accepted by hus- 
band—Aceeptance not posted till after 
hushand’s death.|}—~ Re IRVINE, [1928] 
8371. TI. R. 268; 62 0. L. R. 319.--- 


CAN. 

tit (De O81). ta ie es ae 
McLENNAN v. GRANY (1868), 15 Gr. 65. 
Sake A P 

ttt (p. 6&1) ii, ——- —-—- ——.])—- 
Leys tv. ToRONTO GENERAL TRUSTS 


Co. (1892), 22 O. R. 603.—CAN. 


ttt (p. 681) ili. ; 
sere v. Woop (1910), 9 E. L. R. 169. 


ee 


ttt (p. 681) iv, Hee 
Testator, after beqneathing certain 
legacies, devised his lands to his sons, 
charging them, however, with the 
legacies & also with an annuity of $100 
to his widow, to whom he also 
bequeathed his furniture, apartments 
in his dwelling-house, & sundry other 
things. The estate was sufficient to 
answer all logacies, & also tho widow’s 
dower :—Held: the widow was not 
put to her election as between the will 
& her dower.—WITSON v. WILSON 
(1883), 7 O. Rt. 177.—CAN. 


ttt (p. 681) v. —--- —-—~ --——.]-—A 
will bequeathing to a wife the dwelling- 
house for her natural lifc, the house- 
hold goods, & an annuity of $300 
secured to her out of the estate :-— 
eld: not to put the widow to her 
election.— Re 1GGAR, BIGGAR v. 
Stinson (1884), 8 O. R. 372.—CAN. 


ttt (p. 681) vi. -—— --— --- +. A 
will bequeathed to a wife one-third of 
the net income from the whole blended 
fund of his realty & personalty for her 
life or during widowhood :—Held : she 
was put to her election.—Re HENDRY, 
tte 14D. L. R. 908; Of hh. 448.— 





eS aecatie! emcee oie ae }-- 


ed 
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f (p. 682) {. - ee 
PULKER v, Evans (1856), 13 U. GC. R. 
456.~-CAN. 


f (p. 682) ii. --— 
Where a will in express terms makes 
rovision for the testator’s wife in 

eu of dower, thus bringing directly 
to her mind that she cannot have dower 
& the benefits of the will as well, a 
much slighter dealing with the property 
left to her will evidence an election on 
her part to take under the will, than 
would be sufficient in the absence of 
such express provision :—Held : there 
being such provision, the evidence sct 
out in the report of the case was 
sufficicnt to establish an clection to 
take under the will, though, otherwise, 
it would not have been.— NIXON v. 
rape ga Aas) (1884), 7 O. R. 664.— 





met ee rn fae 


000 (p. 682) i. —-—— —-~--.]}--HILu v. 
A (1864), 23 U. C. R. 404.— 





ce (p. 683) i, ——-- Consent judg- 
ment in alimony action.j—-In an action 
for alimony, a judgment was pro- 
nounced by consent whereby if was 
adjudged that pltf. should deed to deft. 
all her interest in properties owned by 
ple, & deft. jointly, & pltf. should 
stand debarred of any interest in any 
property, real or personal, hereafter 
avquired by deft. The wife exceuted 
in favour of the husband a deed in feo 
simple of Jand of which they were 
joint. tenants, wherein she released to 
him all her claims upon tho Jand :--- 
IIcld: =pltf. was, by the consent 
judgment, barred of any right. to 
dower, inchoate or otherwise, which 
she might have had in this land, which 
was acquired by him after the judg- 
ment.- -LUBOVICH v. CUCKOVICH, [1930] 
4D. lL. RR. 389; 65 0. TL. RR. 451; 
revsy., 37 O. W. N. 49.—CAN. 

k (p. 683) i. ; 
Where a wife of her own consent leaves 
the society of her busband & then 
commits adultery, she is barred of her 
action for dawer.—WHIMBEY v. HYDE, 
Llp D.L. R. 237; 60 0. L. R. 399. 


m (p. 683) i. -~-—— —-——- Deter- 
mination of tssuc—Jurisdiction.]-—The 
issue which arises under sect. 21 of 
the Dower Act, 1924, 7.¢e. whether the 
wife was at the time of the death of 
the husband living separate & apart 
from him, is one which must be disposed 
of, in the summary method provided 
by the Act, by the Surrogate Ct. Judge. 
The Ct. of K. B. has no jurisdiction to 
entertain an action to determine it.— 
WEAVER t. BARD, [1930] 1 W. W. TM. 
918; 3D. L. R. 875.—CAN,. 


m (p. 683) ii, ——- -——- «--—.] - 
Where a husband & wife live apart 
under an agreement between them 
neither can be said to have “left ’’ the 
other, within Dower Act, C. A., 1024, 
s. 20, &, therefore, to have forfeited 
his or her rights under the Act.--Re 
Matcuerr Estate, [1931] 2 W. W. Tm. 
512.—CAN. 

co (p. 683) 1. —— Lapse of time.|— 
Pvyarr v. McKEE (1883), 3 O. R. 151.— 
CAN. 

f (p. 684) i, ~---- --——~ Res judicata.) 
—Issues adjudicated in proceedings in 
the Surrogate Ct. with respect to an 
executorship & not in any way with 
respect to a claim for dower under 
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ee ee 


heirs of E., deceased, & of J.,’”’ J. herself took 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of C., 
without issue; &, accordingly on the death 
of C., who survived J., & died without issue, 
the moiety passed to J.’s co-hoirs in gavel- 
kind.— Hawes v. Hawes (1880), 14 Ch. D. 
614; 43 L. T. 280. 


Annotations :—Folld. Re Featherstone’s Trusts (1882), 22 
111. Consd. Re Dale, Mayer v. Wood, [1931] 


Dower Act. C. A., 1924, or incidental 
thereto, held not to be res judicata in an 
action brought by the widow in the 
King’s Bench in which she claimed 
dower rights.—Prrcy v. CANADIAN 
GUARANTEE & ‘TRUST Co., [1931] 
1D. ~L. R. 1013; (1930) 3 W. W. R. 
498; 39 Man. L. R. 251.—CAN, 

oo (p. 684) i. —-— —-— Competency 
of wife as wilness—-Action by husband 
d& wife.}—In av action for dower by 
husband & wife, the wife is a compctent 
witness.—-CADMAN »v. STRONG (1843), 
10 U~. Cc. Rh. 691.—CAN. 


kkk. (p. 684) i. Claim admitted— 
Award by commissioners—Right of 
court to disturb. |—-ROBINET v, PICKER- 
ING (1879), 44 0. C. R. 337.-~-CAN. 


1 (p. 685) i. Application for order 
under Dower Act, BR. S. O., 1897 (c. 164), 
8, 12—Duty of court.|}—Re K1nG (1899), 
18 P. R. 365.—CAN, 


sa. Privrity in adiministration—De- 
vise of portion to which widow entitled 
under Dower Act.j~-Yestator devised 
his estate to his exors. in trust to pay 
& convey to his widow * that portion 
of my estate which she shall be entitled 
to under the provisions of the Manituba 
Dower Act”? & the remaining estate in 
his residence; & upon further trusts 
with respect to the balance of his 
estate -—Held: the portion of the 
estate given to the widow was that 
which without the will she would have 
been entitled to under said Act, &, also, 
that what was given & what incidents 
wouwd attach to it were to be deter- 
mined by applying the provisions of 
the Act, including pect. 20 thereof.-- - 
Tee Cowan FSTATE, | 1932] 1 W.W. Kk. 
79301 DD. L. Re 7713 40 Man. J. KR. 
221.—CAN. 


PART II. SECT. 6, SUB-SECT. 1.-—— 








sg. Purchase of house by husband & 
wife as joint leaants—-Death of husband 
—Wife not liable for husband's share of 
purechase-price.|-—H. & C., husband & 
wife, who had been separated, came 
together under a written ayxreement 
providing for the formation of a fund 
to be held in trust to pay for the 
purchase of a house & premises to be & 
hore for the re-united spouses, & to 
be vested in them as joint tenants. A 
property was selected, paid for out of 
the fund, & conveyed to them as joint 
tenants, A mtye. of the property was 
made by the two:--—/7eld:; the pre- 
sumption was that the hushand & wife 
were as between themselves equally 
Hable, & neither could callon the other 
to pay more than his proper share.—- 
McMILLAN vt. NANONAL TRUST Co., 
11931) 2 D. I. R. 3693 66 0. EL. RR. 
601 .— CAN. 


SUB-SECT. 1.— 


PART IU. SECT. 6, 
D. ( 


sh. By crecution.}-—-Lands were con- 
veyed to a man & his wife as joint 
tenants, & not as tenants in common : 
—licld: estates by entireties having 
been abolished, the joint estate was 
sevorable ; & the interest of one joint 
tenant could be sould under execution.— 
Re Craic, (1929) 1 D. L. R. 142; 63 
QO. L. R. 192.—CAN. 

sd. J}—A joint tenancy — is 
severed by (inter alia), execution of u 
writ of fi. fa. But mere delivery of u 





Cases 

509a. —~—- —-—.]-—WILLIAMS v. WATERS (1845), 
14M. & W. 166; 6 L. T. O. S. 180; 153 
E. R. 484. 


Annotation :—Folld. Watson & Morrison’s Contract, 
Watson v. Kerr (1900), 44 Sol. Jo. 529. 
520a. J—CaIn tv. TEARE (1848), 4 Moo. 
P.C. C. 249; 7 Jur. 567; 13 BE. R. 297, P. C. 
535. Add. Annotation :—Refd. Clayton v. Clayton, 
[1980] 2 Ch. 12. 
536a. ———.]—BARCLAY tv. COLLETr (1838), 4 
Bing. N. 0. 658; 1 Arn. 287; 6 Scott, 408 ; 
7L. J.C. P. 235; 182 BE. R. 942. 
.|—He who has occasion to use a deed 
is legally entitled to the custody of it; &, 
where several are equally interested in it, 
either having possession may retain it against 
the others.—Foster v. CRABB (1852), 12 
C. B. 186; 21L. J.C. P. 189; 16 Jur. 835; 
ae E. R. 853; subsequent proceedings, 12 
C 379. 








537a. 


Annotations :—Refd. Taylor v. Sparrow (1863), 4 Giff. 103 ; 


Leathes (1877), 3 re. L. T. 646; Wright 


Leathes v. 
Robotham (1886), 33 Ch. D. 








bequeathed settled legacies & having thereby 
also by legal limitations settled freeholds 
which in the events which happened became 
vested free from incumbrances & charges in 
pitf. From time to time there had been 
appointments of new trustees of testator’s 
will for the purposes of the Settled Land Acts 
& other purposes, including three by deeds 
of 1902, 1904, & 1915. In 1924 pltf. had 


been appointed Settled Land Act trustee of | 


testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. In an action by pltf. claiming 
the custody of the appointments of 1902, 
1904, & 1915, as forming part of his title to 
the freeholds :—Held: absolute ownership 
of land does not necessarily carry with it the 
right to title deeds; semble: the phrase 
“* title deeds ”’ in the old authorities inelndes 


writ of fi. fa. to the sheriff is not part 
of execution. ‘Therefore death of one 
joint tenant after delivery to but before 
execution by the sheriff of a writ of 
ji. fa. vests the property in the survivor 
free from the claim of the execution 
ane —POWER tv. GRACE, (1932] 2 
D.L. R. 793; O. R. 3573 affu., (1932) 
1). iL “R. 801.-—CGAN. 


in 192], 


was registered as owner in fee simple 
subject to equities. The husband ed 
&, by his will, left the farm at 
Cc. to one of his sons. 
claimed the farm b 
Held; a severance of the joint tenancy 
in tho farm did not, as a matter of law, 
result from the purchase of the fee 
simple by the husband. Also, on the 
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only deeds assuring or dealing with land or 

legal interests therein.—-CLAYTON v. CLAYTON, 

eth e Ch. 12; 99 L. J. Ch. 498; 143 L. T. 

-}—-WARMAN 2. emer? (1677), Oas. 
temp. Finch, 279; 23 EK. R. 1 

Annotations :—Refd. Ez p. "Wynch (1854), 5 De We M. & G. 

188 ; Roddy v. Fitegerald (1858), 6 H. L. Cas. 823. 

592a. ——— Addition of ‘* & if more children than 
i FERAL a marriage settlement estates 
were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, & if more children than one, 
equally to be divided among them as tenants 
in common, & for default of such issue to the 
wife & her heirs :—Held: the husband did not 
take an estate in tail special, but for life only, 
& the children took by purchase as tenants 
in common in fee in remainder.—NoORTH v. 
MARTIN (1833), 6 Sim. 266; 58 EK. R. 593. 

Annotations ;-—Consd. Jordan v. Adams (1861), 9 C. BLN, S. 

483. Refd. Gummmoe v. Howes (1857), 23 Beav. 184. 

628a. Limitation to particular persons.|—WAKER 

v. SNOWE (1622), Palm. 359; 81 EH. R. 1123. 


Anoiations Se Sayer v. Masterman (1757), Amb. 344; 
Doe d. iaerigrsrey lines 2 Burr. 1100: Winter v. 
Perratt Long . Cl. Fin. 606; Tarleton ». Liddell 
(1851), 17 Q. 390. 


663a. Death of protectors.|—The trustees of 
the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, & new trustees of the 
real estate were appointed by the ct. :—Held : 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 
tail could convey.—CLARKE v. CHAMBERLIN 
(1880), 16. Ch. D. 176; 29 W. R. 415. 

677. For ‘‘ (1841) ” read ‘‘ (1839).” 

697. Add. Annotation :-- -Consd. Re 
Will Trusts, Wrixon-Becher v. 
(Earl) (1932), 146 L. T. 412. 

—— ——.]—SmiTH v. RistEy (1639) 
Cro. Car. 529; 79 KE. R. 1058; sub nom. 
GERMAN v. RIsLey, W. Jo. 418. 

Si pala :—Refd. Barker v. Keete (1678), Freem. K. B. 


584a. 








Duncombe’s 
Favershan. 


761a. 





ae II. SECT. is SUB-SECT. 2. 
i. ———.}+—-HARKESH SINGH v2. 
HARDEVI (1937), I. 1. R. 49 All. 763.— 

The wife IND. 

survivorship :—- 
PART II. SECT. 10, SUB-SECT. 1. 
sa. Real Chatiels Act, 1834—Kffect of.! 
--DoE d. Evans v. DOYLE (1860), 
4 Nfid. L. R. 432. —-NFLD, 


evidence, the ct. could not infer that 








PART II. SECT. 6, SUB-SECT. 1.— the husband & wife had agreed to pART IJ. SECT. 10, SUB-SECT. 4.—E. 
D. (b). sever the joint tenancy in both farms, p i. /-It is, at least, doubtful 

r i, ——~ Admission of parol ig v. FLYNN, [1930] I. R. 337.— Nother a mtge. in fee by a tenant in 
Pee }—TAN CHEW ree La Vv. . tail in possession bars the entail; & 


CHEE SwEE CHENG (1928), L. R. 56 
Ind. App. 112.—IND. 


PART II. SECT. D. to paneecss 1.— 


ei. ——— —-— oe WHITE, [1928} 
1 D. L. R. 846.—CAN., 


HORE CHAKRAVA 


» (a). 
sd. General rule.]—CHANDRA KiIs- 
RTY v. BISKSWAR PAL 
(1927), I. L. Rr 55 Calc. 396.—IND. 


PART II. ere 6, ebtinccaiehae 1.— 


whether, upon a discharge being 
executed, the mtgor. does not take 
back his a ee ee --Re DOISsEN 


PART II. SECT. 18, SUB-SECT. 2.—B. 
li. --—-. }}~—BABBIT?' v. CLARKE, [1925) 
3D. L. R. 55; 570. L. R. 60.—CAN. 





PART II. SECT. 6, SUB-SECT. 1.— > (b) I. 1 if, .—The statement that 
D. (a). 394 ii. ——- ——~ Method of ceo: possession is evidence of seisin tn feo 
sc. Intention to sever—Suffictency of %4,)-—-SPROULE v. CLEMENTS (B. means that there is some evidence 
evidence.}—A husband & wife, under a (1997 3D. L. R. 955; hoary oi that the title to the land bas come to the 
certain deed executed in 188 r4 rior to W. RB. 825..—CAN. person claiming possession in one of the 
their marriage, became e nitable joint lowing ways, namely : by Crown 
tenants of a farm at C., held tnder a PART II. mead 6, SUB-SEOT. 1.— grant: sixty years’ posseasion adverse 
tenancy from year to year, & also of - (6). the Crown, conveyance from a 
another farm at R. In 1900 the wife o i, —-—- -———.]--A co-sharer, by Prior owner, aphiaeey or by twenty 
purchased the farm at R., & was himself, can maintain an action of yoars’ advers oe ossession.-NOLAN ¥. 
stered a owner in foe simple, trespass against a wrongdoer.—CuR- ‘CHOMPSON a (192 ), 28 8. "he N. 8, W. 

In 1911 the Lrp. v. Crest (1929), 479; 45 N.S. W. W.N. 141 —AUS, 


eule ect to cquities. 
& 


RIMBHOY 
nd purchased the farm at C., & I R + Sue 


R. 57 Cale. 170.—IND. 


sco. How far possession extends— 
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Part |1l_—Transfer of Land inter vivos. 


885a. Effect of memorial—Evidence of contents of 
deed.]|—-The registered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 


whom such deed in re 


Occupation of small portion of wild 
Lgl pe a referee finds in favour 
of a title acquired by adverse possession 
against the legal paper title, his certifi- 
cate must show of what portion of the 
lot the claimant has been in possession, 
for by the occupation of one or more 
acres of a wild lot of land a i will 
not acquire title to the whole lot.— 
Low v. MORRISON (1868), 14 Gr. 192.— 

sd. Possession under agreement— 
Subject to performance of condition— 
Possession for ten years after time fixed 
for performance.}-—-BIsHOP  v. Oox, 
(1928) 2 D. L. R. 990.—CAN. 


PART II. SECT. 1. 


834 i. Grant must not commence in 
futuro.|—Re SmiTtH & DALE (1920), 46 
QO. T. R. 403.~--CAN, 


bi. Assigned by husband alone— 
Subsequent abandonment of homestead— 
Right of wife to oppose validity of assign- 
ment.j-—After a homestcad under 
Homesteads Act has ceased to be such 
owing to its permanent abandonment 
a8 a place of residence, the wife has no 
status under said Act to oppose the 
validity of an assignment of the land 
executed by her husband prior to said 
date, although the assignment was not 
executed, as the Act requires it to be, 
by her; & her husband is in no better 
position in this respect than she is.— 
DovuGcias v. ADNIR, [1928] 4 D. L. R. 
167; {1928) 3 W. W. lt. 37; 
(1929}] 2 D. lL. RR. 401; 1 
610; 23S. L. R. 463.—CAN. 


b ii. ——- ffect.}--The fact 
that the transfer by a husband of an 
interest in a homestead under the 
lomesteads Act is not executed in 
compliance wih said Act does not 
render it absolutely void ; it is merely 
unenforceable so long as the property 
reinains the homestead & the Act is 
not complied with.— DOUGLAS v, ADDIE 
(Nos. 1 & 2), [1929] 2 D. L. R. 401; 1 
W. W. ht. 610; 238. L. R. 463 — affg., 
Sah hg D.L. R. 167; 3 W. WLR. 37, 








b ili. Order dispensing with 
consent of wife-—Under Dower Act, 
1922—Husband’s conduct conducing to 
aduliery of wife.|--Re MILLER, { Daal 


1D. L. BR. 147; (1928) 3 W. Ww 
643.—-CAN. 
b iv. Without wife’s cansent— 





Void.)|—Re MILLER, [1929] 1 D. L. R. 
147; [1928] 3 W. W. R. 643.—CAN. 


b v. -——~— Mortgage — Examination 
of wife—Oonclusiveness of certificate. }— 
The certificate in the required form 
that the wife of a mtgor. of a home- 
stead was examined in the manner 
called for by Homestead Act, is, in the 
absence of fraud, conclusive. The 
statute seems to contemplate an 
examination nearly contemporaneous 
with, if not p , the signing of 
the mtge. or other instrument, but the 
antedating of the certificate in the 
presen case so as to make it appear 

hat the signing & examination were 
on the same day was held innocnous.— 
Frey v. Herpvt (Sask.), [1929] 3 
W. W. RB. 7003; (1980]1 D. DL. R. 997; 
affd., [1930] 2 W. W. . 1523 4 
DD. L. R, 314 4 24 5. Ll. R. 426.—-CAN. 


PART III. SECT. 3, SUB-SECT. 1. 


se. Abandonment.|—Real estate or 
an interest therein cannot pass from 
one person to another by “ abandon- 
ment.’’"—-JONES ¥. MCCLEAN, [1931] 1 
W. W. R. 315: 2D. LL. R. 244; 
39 Man. L. ht. 321; 12 0. B. R. 238, — 


PART III. SECT. 8, SUB-SECT. 2, 

ei. —— LHffect of 26 Geo. 3, c. 3.]— 
Dog d. WILT v. JARDINE (1836), 2 
N. B. R, (Ber.) 245.—CAN. 


PART III. SECT. 8, SUB-SECT. 4. 

sf. Crown leaseholds—Duty of trans- 
feror to obtain consent.)—-MAY »v. DaALy, 
[1927] S. A. 8. R. 428.—AUS. 


PART III. SECT. 4. 


865 i. What words operate as grant—- 
** Demise.”"}— SPEARS v. MILLER (1882), 
32 C. P. 661.— CAN. 


PART III. SECT. 6, SUB-SECT. 2. 


r (p. 746) i, Portion of land 
i ke for improvement of road--Not 

-divided.}-—-The D. County Council 
acquired, in order to lay out, maintain 
& keep a new road or an improvement 
of an existing road, the use of a portion 
of a holding subject to a land purchase 
annuity, without the consent of the 
Ministry of Finance :—Held: e 
county council were entitled to have 
registered under the Act as a burden 
the use of portion of the holding, as 
no ‘“ sub-division ’”’ of the holding 
within Northern Ireland Land Act, 
1925, 8. 30 (1), had been effected.— 
Re LENNON, [1928] N. I. 195.—IR. 


K (p. 747) i WATERLOO v. 





i. SP. 
BARNARD (Man.) (1915), 33 W. L. R. 
223: 9 W. W. R. 870.—-CAN. 

k (p. 747) ii. What ts.J}— 
BOURQUE v. CHAPPELL (1900), 21 
ay L. T, 132; 2N. B. Eq. Rep. 187.-~ 


renee 


n (p. 747) i. --—.]-—-SPEPPARD v. 
KENNEDY (1884), 10 P. R. 242,—CAN. 

n (p. 747) ii. Subsequent dis- 
continuance of action—Whether filing 
of lis pendens constitutes cause of action.) 
—COWAN v. MACAULAY (1897), 5 
B. Cc. R, 495.—CAN. 

n (p. 747) fii. —~— Discharge of.|— 
GRAHAM v. CHALMERS (1866), 2 Ch. Ch. 
53.—CAN. 

n (p. 747) iv. By plaintiff in 
creditors’ action.}—-BREVILOCKWAY vv. 
aaa (1893), 3 B. C. R. 90.— 








r (p. 747) i. Subdivision.)——There is 
implied in Transfer of Land Act, 1915, 


8. 201, a right in a registered proprietor 
to submit to the office of title a plan of 
& proposed subdivision of his land, & a 
corresponding duty on the part of the 
Registrar to receive the plan & take 
into consideration the proposed sub- 
division. The Registrar may then 
exercise such of the powers given to 
him in relation to the plan as he thinks 

roper.—R. v. THE REGISTRAR OF 

ITLES, Arp. KORESTRY PULP & PAPER 
Co. oF AUSTRALIA, LTp., 11929] 
Vie R178 + 11929) Argus L. R. 152,.-— 


sk. Final order for cancellation of 
agreement for sale.}—Re LAND TITLES 


49 


Scott, N. R. 593; 10 L. J. OC. P. 3038; 
K. R. 1157. 
891. In the last line of the existing paragraph 
substitute the word ‘‘ register ’’ for the words 
‘‘ sale without registration.” 
gistered._—WOLLASTON 902. Add. Citations :—sub nom. Re REGISTERED 
v. HAKEWILL (1841), 3 Man. & G. 297; 8 TrttE, No. 213,437; 
L. T. Jo. 52. 
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63 L. Jo. 82; 168 


ACT, AVELAGAARD’S CASE 
{1918] 2 W. W. R. 946.—CAN. 


sl. Judgmeni— Registration 
mortgaye—Suffictency of affidavit.)}— 
Re Murpuy, [1928] I. R. 479.—IR. 

sm. Conveyance by mortgagee under 
power of sale—Where judgment regis- 
tered subsequently to morigage—d& quit 
claim deed taken from morigugor.)—Re 
Lot 5, SEcTION 13, SPRING RIDGE, 
Victoria Crry, Re LAND REGISTRY 
AcT & AMENDING ACTS (B. C.), [1929] 
3D. LL. R. 723; 1 W. W. R. 739; 41 
B. C. R. 74.—CAN. 


sn. Not notice of trust—What amounts 
to---Deseription of owner as ‘** executor.’*] 
-~-A trust corpn. claimed the right to 
be registered under Land Titles Act, 
1927. as owner of a charge, & to be 
described, uot as a trustee, but as 
exor. of C.. deceased :—Held: the 
description of appet. as exor. of C. was 
not notice of any trust, express, tm- 
plied or constructive, & the entry 
therefore would nof contravene sect. 
95 (1) of the Act.-— Re Cassipy (1931), 
3.0. R399: O. R. 240,--CAN, 


PART III. SECT. 6, SUB-SECT. 4. 

aa (p. 747) i. Upon 
registration of transfer---Whether certifi- 
cate should be clear of subsequent execu- 
tions. J--QUEBEC BANK tv. ROYAL BANK 
ey L. R. 137; 10 W. W. R. 


(Sask.), 


ene te He 








q (p. 748) —— Executor af 
estute entitled to lands as devisce—- 
Whether erccution to be registered as 
against erecutor personally.j—Re Gat- 
LOWAY (1898), 3 Terr. L. R. 88.—CAN. 


bb (p. 748) i. As against 
claimant by adverse possession. |— 
WASHINGTON & G. N. TOWNSITE Co. v. 
HoLBrRook, [1924] 1 D. L. R. 818; 
[1924] 1 W. W. R.511; 33 B.C. RR. 388. 
_ - GAN. 

bb (p. 743) fi. 
ouner of two adjoining lots to separate 
purchasera— -Alleged arrangement betuccen 
vendor & purchaser of one lot.|-— 
YANADIAN BIRKBECK INVESTMENT & 
Savines Co. v. RYDER (1905), 12 
B.C. R. 92; 2W. L. BR. 158.-—CAN. 

bb (p. 748) iii. - Transfer 
by administrators to one of themselves 
entitled only as life tenant—Claim by 
remainderman.|--BREMNER v. TRUSTS 
& ({UARANTER Co., (1928) 4 D. L. RR. 
913: [1928] 3 W. W. R. 415.—CAN. 

bb (p. 748) iv. Issued lo muna- 
cipality—Failure to offer land for sale— 
Rights of former owmner.)--SHAW  v. 
Younastown, [1928] 3 D. L. BR. 404 ; 
[1928] 2 W. W. R. 310.— CAN. 

bb (p. 748) v. ——- Duty of registrar 
when issuing.J—Re CANADIAN PACIFIC 
Ry. Co. (1899), 4 Terr. L. R. 227.— 
Cc 


bb. (p. 748) vi. Under Quieting 
Tiiles Act—Title uired by adverse 
possession—Costs.])—LOW v¥. MORRISON 
(1868), 14 Gr, 192.—CAN. 

bb (p. 748) vii. Certificate 
of sheriff—Form of.)}-—-Where the 
etitioner’s title was acquired within 
wo years before the filing of the 
petition, the sheriff’s certificate was 
required as to executions against the 
rior owner, aS any such executions, 
if duly renewed, might bind the !and.-— 
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ei Lyons (1869), 2 Ch. Ch. 357.— 
bb (p- 748) vili, —— ——- ——. —-—.,} 
Apt ARDING (1871), 3 Ch. Ch. 232,— 


ai (p. 748) iy, —— 
Necessity for production.]---A cortificate 
from the sheriff of no executions against 





etitioner must be roduced.— Fe 
RUNDEL (1872), 4 Ch. Ch. 71.—CAN, 
bb (p. 748) x. Certificate 


from county treasurer—Form of./-—Re 
HARDING (1871), 3 Ch. Ch. 232.—CAN. 


bb (p. 748) xi. Title 
derived through hands of trustee to pay 
creditors—Notices & adrerlisements 
mecessary.}-—-Re RUNDEL (1872), 4 
Ch. Ch. 71.—-CAN., 


bb (p. 748) xii. ——~ ———- Affidavit 
in proof-—By whom made. |}-—Re RUNDEL 
(1872), 4 Ch. Ch. 71.—CAN. 


ff (p. 748) i. ——— Not executor of 
administratriz.|-—-PUBLIO TRUSTEE v. 
REGISTRAR-GENERAL OF LAND, [1927] 
N. Z. L. R. $39.—N.Z. 


hh (p. 748) i. —— Under Quieting 
Titles Act—Not purchaser selling befure 
completion of contract.j}—Re BROWN 
(1871), 3 Ch. Ch. 158.—CAN. 

hh (p. 748) ii. —-—- Purchaser under 
sale by order of courl—In foreclosure 
action.} CANADIAN PAacIFIc RY. Co. 
v. MANG (1908), 8 W. L. R. 774; 1 
Sask. L. R. 219.—-CAN. 


bh (p. 748) iii. KReeceutriz af 
Scottish will-—Resealedin British Colum- 
bia.J—Re CLazy, [1928] 2 D. L. R. 971; 
[1928] 1 W. W. R. 974.—AUS. 


hb (p. 748) iv. —— Purchaser from 
trustee in bankruntcy—Selling urth 
permission of inspectors.)—The proper 
conclusion from the provisions of 
Land Tifles Act, R.S. O. 1927, c. 158, 
58. 66, 69 (5), having regard to Bank- 
ruptcy Act, R. § 1927, c. 11, 8. 27, 
is that when land, ted in a trustee 
in bkpcy., has been transferred by the 
trustee with the permission in writing 
of the inspectors, the transferee, upon 
proper proof of the fact, is entitled 
to have himself registered as owner.— 
Re Pacey, (1928) 4 D. L. R. 425; 62 
O. L. R. 616.—CAN. 

mm (p. 748) i. - - Filed by registrar 
—Iorm of-—-Necessily for affidavit.)- 
HAMILTON & WRAGGE ¥. STOKES, [1921] 





2 WwW. W. lt. 921; 62 D. L. R. 282; 
30 B.C. HK. 65.-—-CAN. 
aq (p. 749) i. —— Minister 








a. Agriciulture—In respect of claim under 
ive Stock a aa a Act, R.S. A., 
1922 (ec 65).}-—R. wv, RUMSEY & 
MORTHEN NO. 551 MUNICIPAL DI8- 
Tricr (Alta.), {1926] 2 D. L. R. 792; 
[1926] 2 W. W. R. 34.—-CAN. 


d (p. 749) i. ~--—~ Person claim- 
ing partnership interest in land—Claim 
not founded on written document.|— 
Re MacCuLtouan & GRAHAM (Alta.) 
(1912), 21 W. I R. 349; 5 GD. LL. Rh. 
834,.—-CAN. 


d (p. 749) ii. ——- Hrecution 
creditor.|\—The vendor & purchaser 
under an agreement for the sale of land 
executed a decd by which the pur- 
chaser gave up to the vendor all of 
whatever interest he, the purchaser, 
had in the land as such & took in lieu 
of such interest the vendor’s covenant 
to do all she could to effect a resale of 
the land & to pay to said purchaser a 
certain amount out of the purchuse- 
price received on the resale. There 
was nothing in the deed to give the 

purchaser any equitable mtge. or 
canitabt charge oh the land. The 
vendor resold the land :—//eld: pur- 
chaser had no longer any interest in 
the land &, therefore, sect. 120 of 
Land Titles Act did not entitle an 
execution creditor of his to maintain 
a caveat.-—HAY v. McCULLOOGH's, LTD., 
aes W.W. 72. 434: 2 D. I. KR. 93. 








o(p. 749)i. —--- —— Husband having 
intercst under Dower Act, C. A., 1924 


Qe< 


ic. Dee we oor v, Minx, » (1927 ] 
R. 650; ath ] 2 «Ts 

) (p. erry il. Rural muni- 
Ct; ity—A gainst Crown lands for money 








advanced for seed Gras: ]}—Re LAND 
TITLES Act, [1918] 3 W. W. R. 13.-— 
CAN. 

e (p. 749) ili. —-— Claimant to 





part proceeds of sale of land.}—SHEP- 
HERD v. Houston, [1927] S. A. S. R. 
144.— AUS. 

e (p. 749) iv. —— Person entitled 
to benefit of restrictive covenant.)— 
WANEK v. THOLS. [1928] 2 D. L. R. 
793; [1928] 1 W. W. R. 903.—CAN. 


o (p. 749) i. —— On failure to 
file evidence of commencement of pro- 
ceedings Sade nape De hse ed to caveat 
filed by 7.J-—-HAMILTON 
STOKES, (192112 2 OW. W. R. 921.—CAN. 

dd (p. 749) i. —— Lis pendens 
on file. FLand Registry Act, s. 49 (8), 
does not require that the lis pendens, 
or other evidence, of a caveator shall 
be filed during the currency of the 
caveat; the words ‘‘ have filed ”? are 
to be construed as meaning “ have on 
file.”’-—-CROFT v. WHITING (1910), 14 
W. LL. RR. 634.—CAN. 

ff (p. 749) i. —-— 
order for discharge—Registration of 
order pending appeal.}—Re McINNIs, 














Appeal from 








11927) 1 D. L. R. 481; [1927] 1 
W. none Ik. 209: 21 Sask. L. R. 309.— 
ff (p. 749) ii. Claim under 


agreement for sale-—~No proof of agree- 
ment.J—Babitr v. BOIrLEAU (1907), 7 


Terr, L. R. 481; 6 W. L. R. 260.— 
CAN. 
ff (p. 749) iii. -——— Where 





caveator does not assert rights actively—- 
TIlow made.) -Re MACDONALD, [1924] 
2p. L. R. 802. -CAN, 

rr (p. 749) i. — - 
WILKINSON 1. SHACKLETON, re 1] 


anes ae 











W. W. RR. 721; 3 DD. L. RR. 3043) 24 
Alta. Tu. R. 377. eines 

o (p. 750) ——— J 
LENG ¥v. pees (1902), 14 Man. L. R. 
258.—CAN. 

co (p. 750) i. —— ——~— ——.]— 
McKAY v. MCcCDOUGALL, Pe 3 
W. W. Rh. 833; 63 D. L. 247; 15 
Sask. L. R. 24; affd. "bah, 68 


D. L. R. 245.—CAN. 

co (p. 750) fi. ee eg ne or —-, }— 
Bisnor v. WESTERN TRusBT Co. (Sask. De 
(1922] 3 W. W. —. 818; 70 D. I. 
451.—CAN. 

Hi (p. 750) i. When main- 
tainable.J---PENDLETON v. PENDLETON, 
[1927} 2 W. W. RR. 720; 21 Sask. L. R 


579.—CAN 
aq (p. 750) i. Filed before 
registration of transfer-~—Interest of 


caveator purchased by transferor—Right 











of transferee.|--RBENNETY 2. GILMOUR 
(1906), 4 W. LR. 196; 16 Man. L. R. 
304. pags 

m (p. 751) i. —— Sub-division 





of ei | into lots under unregistered 
plan.j-—-Re Ryan & VANCOUVER DIS- 
TRICT JREGISTRAR OF TITLES ag C.) 
(1914), 26 W. L. R. 982.—CAN 


gg (p. 751) i. To accept ‘caveat 
based on mortgage before registration of 
grant from Crown.J—Re LAND TITLES 
AcT, CANADA LIFE ASSURANCE CO.’s 
oA (Sask.), [1919] 2 W. W. It. 47.— 


ge (p. 751) ii. —— —— T'ransfer for 
executory consideralion-—Right to man- 
damus on refusal to register.|-~—R. wv. 
REGISTRAR OF TITLES, Ex yp. Moss, 
(1928) V. L. lt. 411; [1928] Argus L. R. 
293.—AUS. 

gee (p. 751) iii, --— — — After fore- 
elnsure decree.}-—Re WkrRaT, (1923) 1 
D. L. R. 937; 61 0. L. I. 540.-—-CAN, 

nn (p. 751) i. —— —— jJ— 
HALL v. YORKTON LAND REGISTRATION 
District (REGISTRAR) (1911), 16 
W.. RR. 568.---CAN, 

eee (p. 753) i. —— To decide as to 
status of person applying to amend plan. } 
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—~He CHISHOLM & OAKVILLE TOWwNn 
CorpPN. (1885), 12 A. R. 225.—OAN. 


eee (p. 751) fi. To pay over 
portion of feea to treasurer—A fi 
deducting disbursements—\V hether coe 
can remco inspector’s decision as to 
disbursements, | -—~ pmicer COUNTY v. 





Her 


SANDERSON, Fiabe Pe . L. R. 1185; 
610. L. R. 239 ial 
eee (p. 751) iil. —---— Registration under 


Real Property Act, 1913—EHffect of.}— 
CANADIAN BANK OF COMMERCE 1, 
WINNIPEG DiSTRICT REGISTRAR, [1928] 
3.W. W. QR. 630; affd., [1929] 4 DL. R. 
318:2 W. W. R. 467; 38 Man. L. R. 


27 5.—-OAN, 
— 752) i. —— Land not 

deacri ed ey) assignment —- Effect of 
affidavit made for purposes of registra- 
tion.jJ--IRe ASTON & WHITE (1920), 48 
0. L. R. 168; 18 O. W. N. 5.—CAN. 

ee (p. 752) i. ~PUTZ v. 
TITLES REGISTRAR, [1928] V. I. TR. 
348; [1928] Argus L. R. 224.—AUS. 

sn. Application under Quieting Titles 
Act—Jurisdiction of court—To grant 
certificate.|—Exzp. CHAMBERLAIN (1869), 
2 Ch. Ch. 352.—-CAN. 


sO. ---— To waive trreguarit Wey, 
In advertisement.|)\—Re HARRIS (1888), 
12 P. R. 430,—-CAN. 

sp. Liability of county council-——To pay 
for books supplied to registrar.)--RBAD 
v. KENT Country MunNICcIwsAL COUNCIL 
(1857); 13 U. C. R. 572.---CAN. 

sq.——— T'o furnish offices, vaults, etc.) 
—~-R. ve. NORTHUMBERLAND & DURITAM 
COUNTIES Coren. (1861), 10 C. P. 526. 














sr. Liability of city council-—To pay 
for statement of titles—-Kurnished by 
segistrar of county —To registrar of city 
sepurated from cowry. Pes pal ant v. 
a Crry (1864), 14 C. BP. 439. — 


PART III. SECT. 6, SUB-SECT. 5. 
q (p. 753) i. 
“ Vraud ’ under Land Titles Act, 
1917, ss. 59, 174 & 194, means actual 
fraud.— DOMINION FIre-BrIck & Chay 
Provucts, Lrp. vw. POoLLoukK (Sask.), 
[1919] 2 W. W. RR, 215.—CAN. 

g (p. 753) i. — Certificate qiven by 
Conimissioner under eh. 126, -fets, N.S. 


ee, aweteien 





1908. J—-?e Triniry CuUrcH. LiveER- 
POOL (1930), 3 M. VP. R. 209. --CAN, 
r (p. 753) i. -—— .]-—-ANNABLE 





v. Coeuray (1912), 22 W. LL. R. 254; 
5D. L. R. 661; 2 W. W.T. 816. —OCAN. 
aa (p. 753) I. — ~----,]}—-PARA- 

MOUNT THEATRES, LTD. v. BRANDEN- 

BERGER, [1928] 4 D. L. Rt. 573; 62 

O. Iu. HR. 579.---CAN, 
kk (p. 753) i. .}— 

CANADIAN PROVINCIAL POWER Co., 

LYrp. ve. NOVA ScoTiA POWERR (GomM- 

MISSION, [1927] 2 D. L. HK. 475; 59 

N.S. R. 234.—CAN. 
r(p. 754) i. ——-—~- ———- —--- -——.]}-- 

HALL 1 PELMADULLA VALLEY Tra & 

RvuBBER Co. (1929), 98 L. J. VP. C. 

174.-~IND. 
aaa (p. 754) 1, ----— Conveyance 

by registered owner —Judgment reyistered 
against registered owner after ee Of 

cat J— Re Murenry, (1928] I 


9), —— 














h (p. 755) i. ——— ———.] —-THomas 

v. GUAY, [1927] D. L. R. 1146.— 
CAN. 

co (p. 755) i, Rights of 
purchaser from ostcnsible owner.}-— 
». iL. T. A. R. Cuerryarn Fiero v. 
Mauna Kyatne (1929), I. L. R. 7 
lan. 276.—IND. 

mm (p. 755) i. Right of owner of 
land sold for taxes to sue u Land 


Titles Act, 8, 110——-Delay in bring- 
ing action. "| —BLACKSTOCK v NORTH 
ALBERTA LAND REGISTRATION DisTRicr 
REGISTRAR (Alta.), [1917] 2 W. W. R. 
938,—CAN. 


rr (p. 755) i. ---— Conveyance of 
Crown land by  squatter.|-—ROBIN, 
CoLtas & Co., Lrp. v. THERIAULT 


907a. Vesting 


Vol. XXXVIII.—Real Property. Cases 9061064. 


906. Add. Annotation :—Refd. Chowood, Ltd. v. 


Lyall (2), [1930] 2 Ch. 166. 


order — Contents.}— Originating 
summonses asking for an order vesting 
registered land should not ask for rectification 
of the Register. They should not be entitled 
in the matter of the Land Registration Act. 
The order should contain a direction to the 


as first proprietors with an absolute title 
under Land Transfer Acts, 1875 & 1897, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an adjoining owner was in possession, 
having acquired a good title by possession 
to the fee simple at the time of the registra- 
tion :—Held: that notwithstanding Land 


trustees to Pee the order to the Land 
Registrar.—PRAcTICE Notre, [1932] W. N. 
6; 173 L. T. Jo. 40. 


908a. Unregistered sub-demise—By mortgagor—In 
breach of covenant.]—BRITISH MARITIME 
Trust v. Upsons, Lrp., [1931] W. N. 7; 71 
L. Jo. 185; 171 L. T. Jo. 77. 


Q1i1a. First registration under Land Transfer Acts, 
1875 & 1897—Effect of Land Registration Act, 
1925 (c. 21), s.147.]—The purchasers of free- 
hold land caused themselves to be registered 


Registration Act, 1925 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectification of entries made in the 
register under Land Transfer Acts, 1875 & 
1897, & accordingly that the order for rectifi- 
cation of the register by excluding from pltfs.’ 
registered title the land erroneously included 
in it had been properly made.—CHOwooD, 
Lrp. v. Lyartyt (2), [1930] 2 Ch. 156; 99 
I.. J. Ch. 405; 148 L. LT. 646, CO. A. 


Part 1V.—Extinguishment of Title. 


921. Add. Annotation :—Apld. Re Silva, Silva v. Silva, [1929] 2 Ch. 198. 


Part V.—Action for Recovery of Land. 


956. Add. Annotation :—-Refd. Ladies Hosiery & 1042a. Suit for redemption.]—PHILLIPS v. PHIL- 
Underwear, Ltd. v. Parker, [1930] 1 Ch, 304. Lips (1900), 44 Sol. Jo. 551. 

1064. Add. Annotation :—Distd. Dudley & District 
eee Soc. v. Gordon, [1929] 2 


1040a. --—-- ---—.]—-SPEAR’S GLAsSs WORKS (LTD.) 
v. SPEAR (1902), 37 L. Jo. 578. 


(1904), 25 C. L. T. 68; 3 N. B. Eq. 
Rep. 14.-—-CAN, 

cco (p. 755) i. —— ~-— — Right of 
purchaser of one lot on building estate— 
As tuo roads.)}—NRe McInMurRgRAY & 
JENKINS (1895), 22 A. LR. 398, -—CAN. 

gee (p. 755) i. —— Mestrictive cove- 
nants.j—Re Howan & Eaton, [1927] 
2D. L. R. 722; 60 O. L. R. 245,— 
CAN. 

sx. Real nalure of transaction im- 
matcrial to stranger.) —- MORRIS tv. 
MORRIS, {W31} $$ Db. OR. 8253 8 


WLW. RR. 42873 44 BO. Re 166---— 

CAN. 

PART III. SECT. 6, SUB-SECT. 6. 
h i. --— Kguitable interest subse- 


quently acquired by transferor.j—A 
transfer of land, in the form provided 
in Real Property Act, made by the 
registered owncr, & without any special 
covenants or recitals, does not opens 
as an estoppel & does not vest in the 
transferec an cquitable tnterest sub- 
sequently acquired by the transferor 
in the absence of any fraud or misre- 
presentation by the latter.-—-BENNETY 
v. GILMOUR (1906), 16 Man. L. R. 304. 

h ii. On registration of transfer— 
Previous transfer without consideration 
—Transferor subsequently becoming of 
unsound mind,)-—-RATTIGAN v. REGAN, 
[1929] I. R. 342.—IR. 

st. Owner giving agent authority ta 
sell— Agreement between agent & ptr 
chaser—Purchaser tuking transfer from 
owner— Whether entitled to registration.) 
——-JOHNSON v. SENFT (Sask.), [1929] 4 
D. L. R. 519.— CAN, 


PART III. SECT. 6, SUB-SECT. 8.—A. 

sw. Lis pendens---Dismissal of bill— 
Order discharging lis pendens  un- 
necessary. ]—~— DEXTER v, COSFORD (1858), 
CAR Ch. 22; 5C L. J. QO. S. 67.— 





PART IV. SECT. 3, SUB-SECT. 1. 


e. Revsd., [1927] 3 D. L. R. 1; 
[1927] 8. C. R. 403. 


PART V. SECT. 1. 


sa. Duty of court—T'o decide upon 
legal rights of partics.J--A judge sitting 
at nist prius & hearing an action of 
ejectmont has only to decide upon the 
legal rights of the parties, & if pltf. 
makes out a legal title to the property 
he is entitled to recover, even though 
deft. may be entitled to relief in equity. 
-~Dornd. MOFVatT v. THOMPSON (1877), 
] pa & B. 516.—CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 


B. (a) i. 
1057 vi. —~-—.]—STEVENS v. SKID- 
MORE, [1931] 2 D. L. HR. 467; affd., 
O. R. 649.— 


{1931L] 3 D. L. R. 45535 
CA 


PART V. SECT. 8, SUB-SECT. 2. 

{ (p. 766) i. Claimant by adverse 
possession-~-Against Crown grantce.)— 
DOBEK v. JENNINGS, [1928] 1 D. L. R. 
7363 [1928] 1 W. W. R. 348; 23 Alta. 
L. I. 306.—CAN. 

sc. Lessor—Sutt to oblain possession 
for lessec.)—-A landlord, though he has 
given a leaso to a third person, 1s 
entitled, for the purpose of putting his 
lessee in possession, to maintain a suit 
to eject a trespasser.—DAMODAR 
PRASAD TEWARI v. LACITMI PRASAD 
Sinan (1928), I. L. R. 7 Vat. 496.— 
IND. 

sf. Trustees of church—Unincorporated 
body.J-——-DoE d. GALT PRESBYTERIAN 
CHuRON TRUSTEES tv. Barn (1847), 3 
U. C. R. 198.--- CAN. 


PART V. SECT. 8, SUB-SECT. 3.-—A. 
ti. ——~- —~—-.}-LounT v, SMITH 
(1848), 5 U. GC. TR. 302.—-CAN. 
f i. Wife living apart from hus- 
band—Circumstances precluding pre- 


51 





sumption of beiny husband's agent.|—- 
Where u« wife, living apart from her 
husband, is in possession of land, under 
such circumstances as precludes the 
presumption of her being agent of her 
husband, she nuist be made a deft. in 
ejectsnent for the land.—-WoobpwarRp 
v. CUMMINGS (1873), 6 P. 3. 110.—CAN, 

sg. Tenants in one house —Occupying 
separate tenements.J)—-Where several 
tenants occupied different apartments 
in one house, as several tenemouts : - 
Leld: u single action might be brought 
for the premises, serving each tenant 
with a copy & notice.— Dok d. BELL vw. 
Rok (1834), 3 O. S. 64,.---CAN. 


sh. Whether sub-tenants necessary 
parties.}—In an action by ao landlord 
for possession of the premises, it is 
not necessury to make sub-tenants in 
awcetual possession parties deft., & a 
judgment for possession may be given 
against the tenant under which the 
sub-tenants must go out.-—-INCOR- 
PORATED SYNOD OF TORONTO — v, 
FISKEN (1898), 29 O. KR. 738.-—CAN. 


PART V. SECT. 4. 

b i. ——— Tenancy terminable 
by cither party.J—ECKNARDT v. RABY 
(1861 ), 20 U, C. R. 458.—CAN. 

b ii. Defendant mut into posses- 
sion by lessor of plaintiff—-Denial of 
lessor’s title.J-~Dork d. BOUTER vv, 
FRAZER (1835), 4 O. S. 80.—CAN. 

b iii, ——— Defendant put into pos- 
session by devisee for Ufe-—Right of 
renuiinderman.|-—Dok d. Fixups v. 
McKay (1844), 4 N. B. Ii. (2 Kerr) 
435,.—CAN. 

o (p. 770) i. - - Action dismissed for 
failure to give-—Right to bring second 
action after making demand.}—Where 
an appln. for a writ of possession was 
dismissed because no notice of deter- 
inination of the lease had been given :-—- 
Held: the landlord was not. thereby 
barred from making another appln. 








ENGLISH 


after giving such notice.—-HRe ERNE- 
WEIN & WELCH, [1928] 4 D. L. R. 498 ; 
(1928) 2 W. W. R. 628.-——CAN. 


PART V. SECT. 7, SUB-SECT. 2. —B. 

1076 iti, ~—-- Affidavit of service-— 
Contents of.j--Afidavit of service of 
declaration by fixing a copy to the door 
of house should state the name of the 
tenaut from whom the rent is due.— 
Dor d. WHITE v. Rog (1844), 4 N. B. R. 
(2 Kerr) 360.—CAN, 


PART V. SECT. 8. 
sm. Cluin under paper title— 
Defendant setting up right under lease 
from plaintiff—Right of defendant to 
rely upon forfeiture of lease—Though not 
pleaded.|\—PETMGREW v. DOYLE (1867), 
17 be P, 459.—-CAN. 


PART V. SECT. 10. 
1125 i. Title of plaintiff defec- 
tive.J—Dot d. MUNRO 2. ANSON 
eae (1825-1897) N. B. Dig. 293.— 


Ok COLCHESTER Soutn v. HACKETT, 
(11927) 4 D. L. R. 317; 61 0.L. HR. 77; 
affd. sub nom. HACKETT v. COLCHTSTER 
SouTH MUNICIPAL CoREN., [1928] 3 
D. L. R. 107.—CAN. 

r(p. 777) ii. Act of Limita- 
tions—Effect of possession by tenant in 
common. |I—Dor d. WILLIAMS v. LEAVITT 
(1843), 4 N. B. R. (2 Kerr) 83.—CAN. 

r (p. 777) ifi. ——- Against 
plaintiff talking forcible possession. }-— 
Possession short of twenty years is a 
sufficient title in ejectment against 
w party, who, without any show of 
title, comes & takes forcible possession 
of land.—Dok d.- FRENCH v. DUNN 
(1859), 4 Nfld. L. R. 404.—-NFLD. 

r (p. 777) iv. -—— -}—-SoHan 
LAL v. MOHAN LAL (1928), I. L. HR. 
50 All. 986.--IND. 

aa (p. 777) i. —— Title acquired 
through person who entered by per- 
mission af plaintiff.}—In an action to 
recover possession of land, defts. 
limited their defence to a portion of 
the land claimed, & as to that portion 
depended upen title acquired from H., 
who entered by permission of plitf. :-— 
Held: both defts. & H. were estopped 
from denying pltf.’s title —-LAKEVIEW 
MINING Co. 1. Moore (1903), 36 
N.S. ht. 333.—-CAN. 

o (p. 778) i. -]-—~MILNER ¥. 
ENG OUR (circa 1875), R. E. D. 123. 
—CA 


























o (p. 778) li. ———- —-—— Possession 
obtuined by exchange from plaintiff's 
father. J—RELL v. CARRUTHERS (1869), 
2N. 8. D. 1 AN. 

o (p. 778) iti. —— Agreement by 
plaintiff to grant perpetual leasc— Fer- 
formance of acts referable to agreement.) 
—ARIFFY v. JADU MATH MAJUMDAR 
(1928), I. L. RR. 55 Cale. 1090.—IND. 

t (p. 778) i. Purchase at sale 
under writ of execution—Judqment 
irregular to purchaser’a knowledge.|— 
Held: the sheriff's deed could not 
defeat pltf.’s right to recover.— 
HAMILTON v. LIGHTBODY (1870), 21 
C. P. 126.—CAN. 

t (p. 778) ii. Colour of title. }~— 
Boyp v. MILLETT (1873), 9 N. S. 7. 
292.—CAN. 

t(p. 778) iii. -/+-MCDONALD 
v. McIsaac (1905), 38 N. 8. R. 163 ; 
affd. sub nom. Mcisaac v. MCDONALD, 
398. C. R. 157.—CAN. 

t (p. 778) iv. Defendant in pos- 
session as tenant of plaintiff.]--Fisnen 
e JOHNSTON (1866), 25 U. ©. RR. 616,-~ 


ee 
° 











oe era 








t(p. 778) v. ——- Transfer to plaintiff 
made by partly not in possession. }j—- 
GAMMON t. JODREY (1877), 11 N.S. 2. 
(2 BR, & C.) 314.—CAN. 

t (p. 778) vi. —-~- - V'enant of mortgagee 
~~Hitle of morlgagee —Against holder of 
equity of redcm nlten.|- - Dow d. SMIire vY. 
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t (p. 178) vil. —-— Defendant tenant 
from year to year—No notice to termi- 
nale tenancy.|\—LAPORTE v. WITSON 
(1913), 24 O. W. R. 543.—CAN, 

t (p. 778) vill, ——— Defendant in 
possession wu conveyance from 
plaintiff — Error in conveyance — 
Boundaries agreed belween vendor di 
vendee.J--MCDONALD v. KNUDSEN, 
[1928)3 D. L. RR. 242; [1928] 2 W. W. BR. 
577.—-CAN. 


PART V. SECT. 11, SUB-SECT. 1. 


d i. —-— Sufficiency of evidence.]— 
ALLISON v. SmirH (1877), 1 P. & B. 
199.—-CAN. 

aa (p. 779) i. -l—In a suit for 
ejectment, although pltf. may not be 
able to establish any title in himself, 
he is entitled to succeed if he can prove 
that he was in possession of the pro- 
perty in dispute until he was forcibly 
ousted by deft., provided deft. does not 
establish a better title in himself 
RANJIT SINGH PRINCE v. JHORI SINGH 
(1928), I. L. R. 8 Pat. 351.—IND. 


ad. kijectment for non-payment of 
rent---Motion for judgment against 
casual ejector—Tenant in possession 
not lessee—-Whether necessary to show 
how tenant holds.}—Dokr d. St. JOWN 
CorpPNn. v. Ror (1885), 25 N. B. R. 149. 
—-CAN. 

se. Unregistered lease-—Prior in date 
to Crown grant-—-Whether admissible 
to prove right of tenant.}— NORTH 
PACIFIC LUMBER Co. v. BRITISH 
teary ee TrRusT Co. (1917), 23 B.C. R. 


PART V. SECT. 11, SUB-SECT. 2.—A. 


1134 i. Plaintiff recovers on own title.) 
---CLARKE 1, HANEY & DUNLor (1899), 





panes 
2 


8 B.C. R. 130; 1 M. M. Cas. 281.— 
CAN. 
1140 i. Plaintiff claiming as pur- 


thuser under writ of execution —Proof 
of judgment & writ.|J—VERRY  v. 
PrIQquorTr (1855), 12 U. C. R. 372.-—-CAN. 


o (p. 780) i. ——- ———-.]}—PENILING- 
TON t. BROWNLEE (1868), 28 U. C. ht. 
189.—CAN. 


aa (p. 780) i. Proof of judgment 
unnecessary.J—RALSTON v. HUGHSON 
(1867), 17 C. P. 364.—CAN. 

aa (p. 780) ii. ——.]—JEex v. Hiogs 
(1876), 39 U. C. It. 606.—CAN. 

n (p. 781) i. -———~— Loan to be paid 
off by instalments—Date of expiration 
of mortgage uncertain—Release of mort- 
gagor by mortgagee after action brought. | 
~~ ASHFORD v,. MCNAUGHTON (1854), 11 
U. C. R. 171.--CAN. 








a (p. 781) i. Not registered— 
Admissible where no registered instru- 
ment.|—An unregistered Crown grant 
is adinissible in evidence where it is 
not sought to set it up against a 
registered instruiment.—DORRELL v. 
CAMPBELL (No. 2), [1917] 1 W. W. R. 
500; 23 B.C. R. 500.—CAN, 

© (p. 781) i. —-— Purchaser for value 
without notice—Defendant in possession 
-~—Claim _by adverae possession.|— 
CANADA PERMANENT LOAN & SAVINGS 
Co. v. McKay (1881), 32 C.P. 51.—CAN. 

ff (p. 781) i. Title acquired pnendente 
lite.}—Held: insufficient.— ADAMSON 
v. ADAMSON (1878), 25 Gr. 550.—CAN. 

hh (p. 781) 4. Question for jury.] 
—BHADES v. MAXWELL (1859), 17 
vy C. R. 173.—-CAN. 

sm. Claim by executrix under mortnage 
from defendant—Right to show ioreane 
fo_ testator.)}—SKEAHON v, WITELAN 
eta UU. C. R. 174.—CAN. 

an. Evidence that ancestor of plaintiff's 
lessors had cut wood off land 
McDONALD »v. CHISHOLM (1858), 3 
N, S. R. (2 Thom.) 404.—OAN. 

so. Claim by devisee—Land mort- 
gaged by testator—Foreclosure—Land 
sold under decree of court.}—KEARNEY 
ae woo (1886), 14 8. C. R. 33.— 

sp. Title derived from foreclosure in 
equity suit—Property mortgaged by 


52 





| 
| 
| 


remainderman—Defendant in posees- 
sion as tenant for Ufse,)-—OOLONIAL 
INVESTMENT & LOAN . &% DE- 
MERCHANT (1908), 38 N. B. R. 481; 
4 E. L. R. 546.—CAN. 


PART V. SECT. 13. 


sy. Nature of action.}—Aun action for 
mesne profits is in origin an action of 


trespass, & is ated by the broad 
pre! les applicable to actions 
or dam against wrongdoers.-— 
KAMALA AD SUKUL v. KISHORI 


MOHAN PRAMANIK (1927), I. L. R. 55 
Cale. 666.—IND. 

p i. ——-.]—HERR v. WESTON (1872) 
32 U. O. R. 402.—CAN. 

i. —-—— Right to costs of ejectment -- 
Before tazation.}—-In an action for 
mesne profits, after judgment by 
default in ejectment, it is not necessary 
that the costs of the ejectment should 
be taxed before they can be recovered. 
—BANK OF UPPER CANADA UV. ARM- 
STRONG (1843), (1823-1900), 1 Ont. 
Dig. 2158.—-CAN. 

q li. -——- ——— Necessity for proof of 
A OY Co v. OAHILL (1853), 2 
All. 650.-—CAN, 

1175 v. .-)—Under the definition 
of “ mesne profits’? in Code of Civil 
Procedure, 1908, s. 2 (12), the sum to 
be awarded is not what pitf. has lost 
by his exclusion from the land, but 
what deft. has made, or might with 
reasonable diligence have made, by 
his wrongful possession. In the case 
of agricultural land that depends upon 
what an ordinary prudent agriculturist 
would have grown, & if deft. for his 
own purposes has grown 2a less profit- 
able crop the mesne profits are not 
thereby limited. If deft. has let tho 
land the rent received is ordinarily the 
measure of the profits in the absence of 
evidence that a higher rent could have 
been obtained by reasonahle diligence ; 
but if he has cultivated the land 
himself the cultivation profits are the 
pebaary consideration. ~-- GRAY. 

HAGU MIAN (1929), 57 L. KR. Ind. 
App. 105, P. C.—IND. 


PART V. SECT. 14. 

e i. Decision of master in chambers— 
On originating notice—Whether valid. ]}— 
A master in chambers has no power to 
inako an order, upon originating notice, 
for the delivery up of possession of 
land by an overholding tenant.—- 
MAODONALD v. GEORGIADES (1916), 3f 
W. L. R. 964.—CAN. 

sq. Motion for—Plaintiff’s case not 
conclusively made  wut.)~-~- CooK - 
LEMIEUX (1885), 10 P. R. 577.—CAN. 





sr. Verdict entered for plaintiff by 
consent—Tinforcement conditional on 
certain = payments—-Judgment entered 
on verdict before payments made—-Right 
of defendant to damages.)--WATSON . 


TOCHUM (1882), 2 O. R. 237.---CAN. 


PART V. SECT. 15. 

pi. Notice to quit as to part 
given too late.|—Ejectinent for a house 
& small lot of land adjoining. Jt 
appeared that, as to the house, notice 
to quit had been given too late, but 
that pitf. was entitled to the land. It 
was ordered that unless pltf. would 
confine his judgment to the land, deft. 
should have a new trial.---CONLEY v. 

LER (1855), 12 U. C. R. 456.—CAN, 
st. Rebuttal of plaintiff's evidence— 

Defendant in actual adverse occu 7 
for twenty yeara.|—DoOE d. MOMACKIN 
e Devas een) 3 .N. B. R. (1 Kerr) 


PART V. SECT. 17. 

sv. Death of lessor of plaintiff before 
trial— Whether sciere eta py Aton dat 
——In ejectment under the old form, 
where the lessor of the pltf. died before 
the trial:—Held: no sci. fa. was 
necessary, but that judgment ht 
be entered, & a t of possession 
obtained.—Dor d. Hay v. HUNT (1855) 
12 U. C. R. 625.—OAN. 
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RECEIVERS. 


Part I1.—Appointment by Court. 








106a. 


be dissipated or 
BEVOY 


131. 





238a. 


v. Chapman (1857), 7K. & 


|—An interim appointment of a 
receiver of property in the possession of, & 
claimed by, deft. in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
irreparably 
RISHNA MUKHERJEE v. 
CHANDRA Grr (1927), 55 L. R. Ind. App. 


.]—A receiver appointed to collect in 
assets, & to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions.—TAYLOR 
v. ALLEN (1741), 2 Atk. 213; 26 E. R. 532, 


daneations: -——Refd. Anon. Pictaven 12 Ves. 4; 


283b. 


injured.—- 
SATISH 


555. 


~.]--SNARE v. BAKER, BEASLEY v. SNARE 
(1849), 13 Jur. 203. 


403. Add. Annotation :—Generally, Refd. Re Pinto 
Leite & Nephews, Fz p. Visconde Des Olivaes, 
[1929] 1 Ch. 221. 


451a. ——-.|—-HIALL v. JENKINSON (1813), 2 Ves. 
& B. 125; 35 EK. R. 266, L. C. 
Add. Annotation 


:- -Refd. Townshend 2. Child 


(19382), 48 T. 1. R. 575. 


556. 
557. 


| 571. 


Pemberton 
Assocn., 


Add. Annotation 
(1982), 48 T. 1. R. 675. 
Add. Annotation ¢- 
(1932), 18 T. L. R. 575. 

Add. Annotation :—Apld. A.-G. v. Glen Line, 
Ltd. & Liverpool & London War Risks Insce. 
Ltd. (1929), 34 Com. Cas. 309. 


:-—Refd. Townshend v. Child 


-Refd. Townshend v. Child 


Part IIl.—Effect of Appointment. 


682. Add. Annotation :—Refd. Re A Debtor, [1929] 1 Ch. 170. 


Part IV.—Rights, Powers and Duties. 


755. Add. Annotation :—Apld. Re Debtor No. 76 of 1929, [1929] 2 Ch. 146. 


Part Vi.—Interference with Receiver. 


895a. 








lu. iP Ch. 145 ; 


PART II. SECT. 1, SUB-SECT. 2.—A. 


_h_ i. Master.}---The master of the 
High Ct. has no jurisdiction to make 
an order app. ointing a receiver by way 
of equita ereomcn. ---BAIRD v. 
MURPHY, (1928) RK. 125.—IR. 


PART Il. SECT, 6, SUB-SECT, 2.—N. 


-}—In an action by a 
vendor of land for specific performance 
an order may be made, ore the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
Gua ee v. JENKINS (Alta.), 
{1923} 1 W. W. R. 1279.—CAN. 


PART III. SECT. 1. 


n {, —— Possession of receiver is 
possession of court—For benefit of 
son entilled thereto. }—BISHESHWAR 
RATE NARAYAN SAHI v. CHAN- 
DRESHWAR PRASAD NARAYAN SINGH 
(1928), I. L. R. 7 Pat, 319.—-IND. 


PART III. SECT. 2. 


587 iv. —— ee v. PACIFIC 
Noxtawest LBr. Oo . (B. C.), [1929] 


Se naainenamienmenal 





.|--A libel on the business carried 
on by a receiver & manager appointed by the 
ct. is a contempt of ct., & may be punished by 
committal of the offender.—HELMORE v. 
Smitu (No. 2) (1886), 35 Ch. D. 449: 
56 L. T. 72; sub nom. HEL- 


40 W. kt 267. 
56 51. Refd. 


4D. L. HR. 415.—CAN. 
PART Ill. SECT. 5, SUB-SECT. 5.-—B, 


685 viii. ——-.}-NATIONAL ater 
Co. v. Dom. I RON & STEEL Co. (N.S8.), 
1927) 3 D. L. R. 1063.—CAN. 

PART IV. SECT. 4. 


(p. 66) i. ——- Against receiver— 
Lffet of order.}—An order of the ct, 
ving leave to a party to sue its 
receiver does not amount to a relin- 
quishment of possession of the pro- 
erties by that ct., & an order of 
ecree the receiver cannot be 
enforced in execution as against him 
without leave of the ct. appointing 
.—SRIMATI JUGAL KISHORE DEBI 
v. DEVA PRASANNA MUKHERJ! (1928), 
I. L. R. 7 Pat. 684.—IND. 

p (p. 66) ii. —— In British court-—- 
Ree ceiver appointed in. Baroda.}--A 
receiver appointed by a ct. of the 
Baroda State can be recognised as a 
proper party for the purpose of filing 
suits in a British ct.-—CnNANDULAL 
MADHAVLAL v. MANEKLAL LALLURAM 
(1930), I. Li i. Yi) Bom. 309.-—- IND. 


MORE v. SMITH, Ea p. Smiry, 35 W. R. 157; 
3 T. L. R. 139, C. A 


Annotations :—Consd. Re Gent, Gane Davis v. Harris (1892), 
Apld. King v. Dopson (1911), 56 Sol. Jo. 
Re Evelyn, Aa py. General Public Works & 
Assets Co., [1894] 2 q4. B. 302; 
64 L. J. Q. B. 593 

Daily Mail Waiter, ‘Er p. Farnsworth (1921), 90 L. J. K, B 
71 


Robb wv. Green (1895), 
R. pv. Davies, |1906) 1 K.B. 32: hiv 


PART IV. SECT. 5. 


776 i. Purchase by receiver —Without 
leave of court —-Purchasing receiver a 
trustee. |—Theo rule in Nugent v. Nugene, 
No. 776, supra, that a person in a 
fiduciary position, having special means 
of knowledge, ought not to be allowed 
to buy or bid for property without the 
leave of the ct., is a sound & salutary 
rule & should bo followed in British 
India, In the case of receivers it _is 
well recognised in Hngland & the 
United States of America.—-JITESWARI 
Das! «. SUDHAKRISHNA MUKHERJ) 
(1931). J. Ju. RR. 59 Cale. 956.--- IND. 


PART X. SECT. 5. 


sa. Stipulation that recetver to sign 
bond—Failure to ere a 
surety on a receiver’s bond e3 executes the 
bond on the distinct understanding 
that it is also to be executed by the 
receiver himself, the failure to secure 
the signature of the receiver thereto 
discharges said surety.—-LARBONNE v. 
SHORE, 11928] 2 D. L. R. 977; [1928] 2 
W.W.R. 8; 39 B.C. RR. 508.-—CAN. 


Case 16. ENGLISH AND Emprre Digest SUPPLEMENT. 


REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 


Part |—Central and Local Registration Authorities. 


SrcrT. 2.—-REGISTRATION DISTRICTS. 
(Vol. 39, p. 99.) 
See, now, Local Government Act, 1929 (c. 17), ss. 21-28. 


Part Il—The Registers. 


16. Add. Annotation :—As to (1) Consd. China Navigation Co. v. A.-G. (1982), 48 T. L. R. 375 


PART III, order granted. )—. ADD: 5 mance first 80 as to show his first name as S., 


h. “ Indi. ; ovine Natal®’? name was, according to birth alleging that it was only when he 
— Includes. onl oh y_ Indian oe. certificate, S., but who had always obtained a copy of his birth certificate 
Act 17 42 (1).J—Kxe p. believed it to be C., was married in that he discovered his name was S. :— 


5 poe Natal in 1928, the latter name being Held: order should be granted.—EHz p. 
vere agen, iB x. io 485 sis recorded in the marriage register. He KYRIAKIDES (1929), 50 N. L. R. 305.— 
PART IV. applied for an order authorising the , S. AF. 
sj. Amendment of register-—-When registrar to amend the marriage register | 


Vol. XXXIX. Cases 52—247a. 


RENTCHARGES AND ANNUITIES. 
Part !.—Nature. 


58. Add. Annotation :-—Apld. Hennell wv. I. 


Comrs. (1932), 76 Sol. Jo. 397, 


Part I].—Creation of Rentcharges and Annuities. 


52. Add. Annotation :—Refd. Bristol Corpn. v. 
Virgin, [1928] 2 IK. B. 622. 

54. Add. Annotation :—Consd. Re Alington & 
L. CO. C. Contract (1927), 138 L. T. 131. 

85a. -—— No words of inheritance---Limitations 
exhausting fee simple.]|~ Grant v. EDMonpd- 
SON, No. 912a, post. 

221a. -——- Bankruptcy of covenantor. |----A marri- 


age having been dissolved by a decree absolute 
in 1925, the wife remarried shortly afterwards. 
Immediately before the remarriage the 
former husband exccuted a settlement on his 
former wife in consideration of her release 
of any claim to alimony or maintenance from 
him. By the settlement the husband cove- 
nanted with his former wife & as a separate 
covenant with the trustees to pay her, during 
their joint lives, an annuity of such an amount. 
aus after deduction of income tax would yield 
the clear sum of £3,000 a year for her separate 
use without power of anticipation whilst 
under coverture. In 1929 the former hus- 
band was adjudicated bkpt. Pltfs., as 
trustees of the settlement. & defts., the 
former wife, jointly proved in the bkpcy. 
for a large sum made up of several items, of 


231. 


which £41,723 represented the capital value 
of the annuity of £8,000. The proof was 
admitted, & in Dec. 1931 a dividend of 6d. 
in the pound was paid to pltfs. This 
amounted to £2,322, of which £1,043 1s. 6d. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
to determine the question whether they 
ought to pay to deft. the dividend so far as it 
was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. :—Aeld: the trustees could 
properly pay the whole dividend to deft.-— 
Re TIORNE’S SETTLEMENT, Courts & Co. v. 
DvucnvEssa DvsMet DE Smours, [1932] 2 Ch. 
180: J01 L. J. Ch. 359; 147 1.. 1. 492. 

Add. Annotation :—Refd. Wimbledon & Put- 
ay Coons Conservators v. Tucly, [1931] 
1 Ch. : 


Part Ill.—-Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. 


247. 


Add. Annolation :—Refd. Re Reeves, Reeves 
v. Pawson, (1928] Ch. 851. © 


Add. Annotations :--Apld. Kennedy _ v. 
Thomassen, [1929] | Ch. 426. Refd. Bell +. 
Lever Bros., Ltd. (1981), 146 LL. T. 258. 


247a. ——— —-—.]—-Under the will of her then 


11 i. 
annuity.J—Testator deviscd a 
interest in lan 
daughters “ subject to the payment ” 
of an annuit ; 
was charged upon the half interest.— 
paar of WRIGHT (1926), 39 C. L. R. 


PART II. SECT. 2, SUB-SECT. 2.---A. 
ki. 


husband made in 1902 & a separation deed 
& settlement made in 1903 V. was entitled 
to two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, & V. 
afterwards married a Dutch subject, & for 
the remainder of her life resided in Holland. 
In 1927 the trustees of the will offered to 
redeem both annuities, & after some negotia- 
tions were informed by V.’s solrs. that they 
would advise her to accept £6,000 for 
redemption, the annuities to be paid in full 


PART I. SECT. 1. 


Devise of land ae a er 
d to his son & two 





y :—Held; the annuity The event 


is the 4 
—-— Mode of ascertaining capital 


sum.J—Testator directed that on the 
happening of a certain event, & at a 
certain time, his trustees should give 
to cortain persons such capital sum as 
should fairly represent the capital 
value of a poe annuity of £400. 

ad happened, & the date 
at. which the gift should take effect 
had arrived & was found to bo May 7, 
] . The only irredcemable Govt. 
stock in the State of New South Wales 
er cent. Interminable Stock 
of N. S. W., which ts free of Federal 


up to the date of redemption. The trustees 
sent the solrs. a draft release for their 
approval. V. having informed her solrs. 
that she would accept the offer of £6,000, 
they sent her the release engrossed for her 
exccution, & she executed it on Jan. 12, 1928. 
On Jan. 17 she died, but no notification of 
her death was reccived by her solrs. in London 
until Jan. 31. In the meantime, the trustees 
having been informed by V.’s solrs. on Jan. 24 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.’s death :—Held: there was no con 
cluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their offer to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 


& State income tax. Testator had 
not directed that the beneficiaries 
should receive the capital value of a 
perpetual annuity of £400 free of those 
taxes :—J/eld : as the basis for ascer- 
taining the amount of the capital 
money bequeathed by the will that 
Government security in this State, 
which is the most permanent & the 
least likely to be redeemed, must be 
selected.— GILMOUR tv. GILMOUR (1931), 
318. R. N.S, W. 83; 48 N.S, W. WN 
15.--AUS. 


Cases 247a—5lla. 


contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £6,000.— 
KENNEDY v. THOMASSEN, [1929] 1 Ch. 426; 98 
aa Ch. 98; 140 L. T. 215; 45 T. L. R. 

254a. —— Sale to raise charge paramount to 
annuities —-Annuitants necessary parties to 
conveyance.]—SULLIVAN v. SULLIVAN (1860), 
28 Beav. 102; 54 EB. R. 304. 

anon :—Refd. Thompson v. Raine (1873), 28 L. T. 


254b. -—--- Annuity charged on premises & busi- 
ness—Sale of business to company—-Under- 
taking of company to pay annuity.|—By his 
will made in 1913 P. appointed his two sons 
exors. & devised & bequeathed to them the 
freeholds upon which his business was carried 
on & the businesses subject to the payment 
of an annuity of £300 to his wife. ‘Testator 
died in 1914. In Feb. 1923 the two sons 
agreed to sell to a trustee for an intended co. 
the undertaking & assets of the business in 
consideration of cash & shares in the co. & 
an undertaking by the co. to pay all the 
liabilities of the vendors in relation to the 
business, including the annuity & a charge to 
secure the bank overdraft of the vendors’ 
firm. ‘That agreement was carried out by 
two deeds dated June 1, 1923, one an assign- 
ment of the goodwill & the other a con- 
veyance of the freehold premises of the 
vendors in connection with the business, 


Part 1V.—-Rights 


ENGLISH AND Empire Diaest SupPLEMENT. 


including freehold premises at L. The con- 
veyance recited the charge to the bank 
effected ee it of the deeds, but made no 
reference e annuity, & the will was also 
shortly recited. The conveyance was made 
by the vendors as beneficial owners, & the 
habendum was expressed to be subject to a 
charge by way of collateral security to the 
bank to secure £774 8s. 4d., the amount of 
the firm’s overdraft. On Nov. 19, 1929, the 
co. sold the freehold premises at L. to deft. J. 
by a conveyance of the fee simple free from 
incumbrances in the usual form. The co. 
having paid off the £774 8s. 4d. were able tu 
hand over the title deeds to J. The widow 
was paid her annuity to Dec. 1929, when the 
co., owing to bad trade, were unable to pay 
it. The widow then brought this action 
claiming that J. had taken the property with 
notice which ought to have put him on 
inquiry whether the premises were freed 
from the annuity :—Held: the conveyance to 
the co. being made subject to the bank 
charge prevented any inference by J. that 
the vendors had ceased to act as exors., & 
the vendors to the co. were shown on the 
conveyance to be sole beneficiaries under 
their father’s will as well as exors., & the fact: 
that the vendors to the co. conveyed as 
beneficial owners did not put J. on inquiry, 
as he was entitled to assume that they were 
selling as exors.—PARKER v. JUDKIN, [1931] 


1 Ch. 475; 100 L. J. Ch. 159; 144 L. T. 
662, C. A. 
as Affected by Various Forms of 


Limitation. 


292a. ———.]—A. devises to his nephew £5 
per annum, without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£5 per annum is determined.—NEAL v. 
LiANBURY (1701), Prec. Ch. 173; 24 E. R. 
88; sub nom. ANON., 2 liq. Cas. Abr. 362. 

Annotation :—Refd, Savery v. Dyer (1752), Amb. 139. 

296. Add. Annotation :—Refd. He Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
l. T. 556. 

336a. Bequest to several—No words of survivor- 

: ship.|—A bequest of an annuity to several 
persons during their lives, without words of 
survivorship, is a bequest to cach of them of 
a separate annuity for an aliquot share of 
the whole, & upon the death of each his 
separate annuity ceases.--Re EvANs, THOMAS 





v. asia (1908), 77 L. J. Ch. 583; 99 L. T. 
271. 


336b. During continuance of fund.|—Testator 
having bequeathed annuities issuing out of 
a leasehold estate, to some annuitants for 
life, to some during the continuance of the 
fund, & to others indefinitely, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 
indefinitely are payable during the con- 
tinuance of the fund.—HAck v. Tuck (1818), 
3 Swan. 270; 36 E. R. 858. 

Add. Annotations :—Refd. Re Nelson, Norris 
v. Nelson (1918), 140 L. T. 37l,n.; Re 
Smith, Public Trustee v. Aspinall (1928), 
140 L. T. 369. 


353. 


Part V.—Rights as Affected by Insufficiency of Grantor’s 
Estate. 


498. Add. Annotation :—Refd. Parker v. Judkin, 
[IMT] 1 Ch. 475. 

501. Add. Annotation :---Refd. Re Cockell, Jackson 
wv. A.-G., [19381] 1 Ch. 389. 


511a. ———].—-A. gave by will an annuity of £1,000 
to his widow, & directed that in case of his 
estate being insufficient to make up her 
income from all sources to that amount, a 
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sufficient part of the corpus to make up the 625a. ———.]—A testator directed his trustees, of 


deficiency should from time to time be sold. whom his wife was one, to permit his wife to 
B. subsequently by will gave her an annuity receive the rents & profits of his real estates, 
of £200, & directed that it should not be taken & thereout in the first place to retain to her- 
into account in regard to any other income, self an annuity of £400 a year, & to pay 
it being his express will & desire that it should annuities of £100 a year to each of his 
be a clear beneficial addition to her income :— daughters :—Held: these words did not give 
Held: the widow was not bound to include a priority to the wife in respect of her annuity 
the £200 annuity in her computation of over the daughters.—JENKINS v. BRIANT 
income, & was entitled to have a sufficient (1834), 6 Sim. 608; 3 L. J. Ch. 169; 58 
amount of the corpus sold to make up her E. R. 719; subsequent proceedings (1836), 
income, independently of that annuity to 6 LL. J. Ch. 348. 


£1,000.— Re DaEzs’ Trust Estate (1874), 
L. R. 18 Hg: 419; 44L.J.0h.116; 81L.7T. 548. Add. Annotation :—As to (2) Refd. Bristol 
160; 22 W. R. 819. Corpn. v. Virgin, [1928] 2 K. B. 622. 


Part VI.—Payment of Rentcharges and Annuities. 


589. Add. Annotations :—Consd. fe Reckitt, 592b. Devise ‘free & clear of all taxes & 
Reckitt. v. Reckitt (1932), 173 L. Tl. Jo. 452. incumbrances whatsoever.’’]-— Re 
Refd. ??e Hulton, Hulton 7+. Midland Bank Wii & CoDICcILs, MALONE v. JAMES (1931), 
Kxor. & Trustee, Ltd. (1930), 99 L. J. Ch. 75 Sol. Jo. 780, C. A. 
316. 593. Add. Annotations :—Consd. Re Armaghdale, 


590. Add. WiDlaOne a= : ; tt, Craig v. Armaghdale (1928), 44 T. L. R. 239; 

Reckitt +. ‘Reckitt (1982) 1 73 i'n, To. 152. Fleetwood-Hesketh v. Fleetwood-Hesketh, 
Refd. Re Armaghdale, Craig v. Armaghdale [1929] 2 K. B. 65. Folld. Re Hulton, Hulton 
(1928), 44 T. L. R. 239. v. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch 316. 


591. Add. Annotations :—Consd. Re Leckitt, -tax— a 
Reckitt v. Reckitt (1982), 178 L. 'T. Jo. 452. Bad ikea ee ee ee 


Distd. Ke Veale’s Will & Codicils, Malone v. 1927 has directed under his will that his 
James (1931), 75 Sol. Jo. 780. trustees shall pay to an annuitant out of the 
592a, —-—. —-—.]}--By his will dated Nov. 12, income of the trust estate “a clear yearly 
1924, testator, after appointing exors. & sum after paying or deducting income tax 
trustees, & giving certain specific & pecuniary & oi ena eath the proportion of the sur-tax 
bequests, bequeathed to his trustees the sum payable in respect of the annuity under the 
of £200,000 upon trust to invest the same provisions of Finance Act, 1927 (c. 10), 


s. 38, & Finance Act, 1928 (c. 17), s. 15, is 
payable out of the income of the trust estate. 
In every essential feature super-tax & sur-tax 
are the same tax.--HuULToN, Re, HULTON v. 
MIDLAND BANK Executor & TRUSTEE, LTD. 


in any of the investments thereinafter 
wuthorised, & to hold the said investments 
upon trust thereout to pay bis wife during her 
life the annual sum of £5,000 “ free of Income 


tax”? :---Held: the wife was entitled to the 
annual sum free of sur-tax as well as of [1931] 1 Ch. 77 5 99 L. J. Ch. 316 ; et 
ordinary income tax.—Re RecKirr, RECKLTT L. T. 343; 46 'T. L. R. 348; 74 Sol. Jo. 233. 


r, Reckirr, |1932] 2 Ch. 144; 101 L. J. Ch. 682. Add. Annotation :—Refd. Re McKee, Public 
333 5 147 L, T. 275, C. A. Trustee v. McKee, [1931] 2 Ch. 145. 


Part Vil.—Forfeiture and Extinguishment of Rentcharges 


and Annuities. 


810. After this case add ‘‘ Money paid in ignorance Add. Annotation :—Refd. Re Draycott S. K., 
of death of annuitant—Recovery of.]—Sce [1928] Ch. 371. 
Contract, No. 3081a.” 821. Add. Annotation :—Refd. Hyman v. Hyman, 
814. Add. Citation :—188 L. T. 131. Hughes v. Hughes, [1929] P. ]. 


PART VI. SECT. 3, SUB-SECT. 1. which was May, 1925, & Martinmas, right & proper, but nol exceeding 


_— .J 1931 (inter alia), as follows: (1) By £100.” ‘Testator also directed “‘ My 

ScErige, Ue i Cutt O00) Bar oer gay fe SS ae aca ae Sd aut 
: annual allowance o »” whic c ala 

Peo. AE woo declared to be alimentary; (2) by income, all accumulations of income to 


PART VI. SEOT. 8, SUB-SECT. 2. paying in certain events, to cach of her be added to the capital of my estate & 

n i. -}—By lds trust disposition daughters’? an annual allowance of dealt with as residue ’:—Held: the 
& settlement testator directed his £100; & (3) by paying, in certain annual allowances fell to be paid under 
trustees to dispose of “ihe free annual events, to each of her sons “such an deduction of income tax.—HUNTER’S 
incomo of the residue ’ of his means & annual allowance os my trustees in TRUSTEES v. MITCHELL, [1930] S. C. 
estate between the date of his death, their solo direction ... shall think 978.—SCOT. 


5 





Cases 906—948. ENGLISH AND EmprreE Digest SUPPLEMENT. 


Part VIIl—-Recovery of Rentcharges and Annuities. 


906. Add. Annotation :—As to (2) Expld. Grant v. 
Edmondson, [1931] 1 Ch. 1. 


907. Add. Annotation :—Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


908. Add. Annotation :—Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


914. Add. Annotation :—Folld. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


912a. --—- --—--.]—The benefit of a covenant to 
pay a rentcharge does not run with the rent- 
charge at law, but the covenant is only in 
TOSS. 

By deed dated Apr. 26, 1867, the Earl of 
W., the tenant for life of the W. estates, in 
exercise of certain powers under a private 
Act, conveyed part of the settled lands to E. 
in fee simple; & HE. granted thereout to the 
Karl & the person or persons who would for 
the time being have been entitled to the 
receipt of the rents & profits thereof if the 
conveyance had not been made yearly & 
for every year for ever thereafter the rent of 
£142 7s. 3d. There were the usual powers 
of distress & entry & a covenant by the 
grantee for himself, his beirs, exors., adminis- 
trators & assigns with the Earl his heirs & 
assigns & other the person or persons who 
would for the time being have been entitled 
as aforesaid that he, the grantee, his heirs & 
assigns, would pay the yearly rent thereby 
reserved to the person or persons entitled 
thereto under the reservation thereinbefore 
contained. The Ear] died in 1882, & under 
& by virtue of various deaths & two successive 


948. 


disentailing deeds & resettlements the W. 
estates passed ultimately to the present 
infant tenant in tail & hecame vested in the 
pltfs. as statutory owners thereof. In none 
of those title deeds was there an express 
assignment of the benefit of the covenant 
to pay the rentcharge. E. died in 1887, 
leaving a will of which the first deft. was 
exor., he & the other defts. being the present 
trustees thereof. In 1920 the trustees sold 
& conveyed the land conveyed to their 
testator in 1867 to W. in fee simple, subject 
to the rentcharge & to the covenants on the 
part of the grantce contained in the con- 
veyance of 1867. In 1927 W. became bkpt., 
& by an order of Aug. 8, 1929, the bkpt.’s 
interest in the land was vested in pltfs. in 
fee simple. Payments of the rentcharge 
having ceased to be made since Dec. 25, 
1927, pltfs. brought this action for payment 
by defts. of £231, the arrears which accrucd 
down to the date when the land was vested 
in them :—Held: (1) notwithstanding the 
absence of express words of limitation a 
perpetual rentcharge had been effectually 
created ; (2) the benefit of a covenant to 
pay the rentcharge did not run with the rent- 
charge ; (3) Real Property Act, 1845 (c. 106), 
s. 5, now Law of Property Act, 1925 (c. 20), 
s. 56, did not affect the second question, as 
the sect. only applied to covenants which 
ran with the Jand or property.--GRANT v. 
EDMONDSON, [1931]1 Ch. 1; 100 L. J. Ch. 1; 
143 L. T. 749, C. A. 

Add. Annotation :—Consd. Grant v. Edmond- 
son (1931), 100 L. J. Ch. 1. 


2. 


3a. 


53. 


55a. 


Vol. XXXIX. Cases 2—80. 


REVENUE. 


Part |—Authorities Controlling the Revenue. 


Add. Annotation :—Refd. North Charterland 
Exploration Co. (1910), Ltd. v. R. (1930), 99 
L. J. Ch. 483. 

Appropriations in aid—-Payment for armed 
guards for British ships.]-—There is no legally 
enforceable duty on the Crown to protect 
British subjects from danger in foreign parts 
& to provide armed guards for British ships. 
Shipowners who require those services must 


Part 1V.—Duties 


Add, Annotation :—-Generally, Refd. Miller 
(Lady) v. I. R. Comrs. (1930), 15 Tax Cas. 25. 
What amounts to.|—Re WINbDsoR 
StEam Coan Co. (1901), Lrp. (1928), 165 





on 
61. 


pay for them if the Crown requires them to 
pay. The payment, when made, is sanctioned 
& controlled by Parliament in the Appro- 
priation Act under the system of appropria- 
tions in aid under the Public Accounts & 
Charges Act, 1891 (c. 24).—-CHINA NAVIGATION 
Co., Lrp. v. A.-G., [1932] 2 K. B. 197; 101 
L. J. K. B. 478; 147 L. T. 223; 48 T. LR. 
375, C. A. 


Land Values. 


For ‘‘ [1914] 2 K. B. 192” read “ [1914] 
3 K. B. 192.” 


Add. Annotation :—Refd. Simbro Trading Co. 


L. T. Jo. 32. 


He ti Parent Corpn. [1929] 2 K. B. 


Part V.—Customs Duties. 


70a. 


to-—-Parcels of cinematograph films. |—BtUck- 
LAND v. RR. (1932), 49 T. LR. 393 76 Sol. Jo. 


S50). 


PART II. SECT. 1, SUB-SECT. 1. 


sa. Power to reward  informer-— 
Validity of agreement before receiving 
information.|}-—Ifeld : Inland Revenue 
Regulation Act. 1890, s. 32. does not 
warrant the Comes. of Inland Revenue, 
or the Treasury, before recciving in- 
formation from an informer, in enter- 
fug into an agreement with him as to 
the payment of a reward.—RIACH v. 
LORD ADVOCATE, [1932] S. C. 138.-- 
SCOT. 


PART II. SECT. 2, SUB-SECT. 2,.— 
D. (b) ii. 


39 ii, —----- Scizure outside three mile 
limit.]--MAB0N tv. COFFIN, [1928] 2 
Bey 263; 49 Can. Crim. Cas. 276. 


PART V. SECT. 1, SUB-SECT. 1. 


bb i. ——-- Afeaning of.]—'‘* Value for 
duty ”? whorever used in the Customs 
Act & amendments has reference to 
the basis on which the true amount 
of duty ad valorem is payable, & to 
nothing else.—R. v. Cornet, [1928) 
2D. L. R. 767; 49 Can. Crim. Cas. 
200; 61 0. L. R. 583.—CAN. 


80. Goods transferred within territorial 
waters.)—-Where goods are transferred 
within the territorial waters of Canada, 
without the intention of fraudulently 
relanding or bringing the same back 


—r 


into Canada, no offence is committed 
under Customs Act.---Cook wv. R., 
[1928] Exch. C. R. 49.-—--CAN. 

s{. Offence of sinuggling—Not com- 
plete until apportunity of reporting to 
Customs JITouse]- Rh. vo. LANGILLE, 
(1932) 2 D. I. 2%. 226.—CAN. 


PART V. SECT. 1, SUB-SECT. 2. 





c i. -}—MORIN v. R. (1927), 49 
Can. Crim. Cas. 231; 43 Que. K. B. 
192.—CAN. 


PART V. SECT. 1, SUB-SECT. 4. 

t (p. 229) i, —— —— ——..]-—IIeld: 
inasmuch as by the first part of sect. 
181 of Customs Act, which deals with 
the penalty for having liquor in one’s 
possession illegally, it is provided that 
the offence exists ‘* whether (the party 
is) the owner thereof or not,’’ & in the 
second part, where provision is made 
for the forfeiture of the liquor or 
vehicle in which it is being trans- 
ported, the words ‘‘ whether the 
owner thereof or not ” are omijttod, if 
itis proved that the vehicle used is the 
property of an innocent party who 
claims it, the Crown has no power to 
forfeit the same.— R. v. KRAKOWEC,. 
DAHLBERG & EKLUND & CONTINENTAL 
GUARANTY CoRPN. OF CANADA, LTD., 
{1931} Ex. C. . 137: 56 Can. C. C. 
1503 revsd., 57 Can. C. C. 96, [1932] 
1 1. Th. R. 316.—CAN. 





‘‘ Baggage of passengers ’’» -What amounts 80. Add. Annotation :—Refd. British S. .awlers 
Federation, Ltd. 7. London & North Eastern 
Ry. Co. (1982), 48 'T. L. R. 491. 


se. For failure to answer questions — 
By master of vessel.|\—Held: the 
delivery of the report required by 
Customs Act, 8s. 96 (1), to the Customs 
officer by the master was not the 
“answer of questions demanded of 
him ’ referred to in Customs Act, 8. 246. 
~-PARKER v. R., [1928] Exch. C. R. 
36.-—-CAN. 


sf. Power of election as to penaliy— 
hether power exerciseable by Revenue 
Commissioners or by Attorney-General.) 
—Held: by the High Ct., on a case 
stated, the power of election which is 
conferred upon the Revenue Comrs.. 
as the successors of the Comrs. of 
toms, as to which of the two 
penalties prescribed by Customs Con- 
solidation Act, 1876, s. 186, shall be 
imposed for any offence under that 
section, must be exercised by them, 


& not by the A.-G.--A.-G. v. PERCY, 
sg. Dumages— Aleasure of.} -On 
assessinent of damages for  rum- 


running. damages held to be the value 
of the rum where purchased, together 
with cost of containers, Jocal tax & 
freight, but profit on cargo was not. 
included as there was no evidence of 
an available market at the port of 
seizure.——Cross v. McCarrTny, [1931] 
3°M. P. 1. 414.—CAN. 


93a. 


ENGLISH AND Empire Digest SuPPLEMENT’. 


Part Vi.—Excise Duties. 


Sun-skct. 1.—Brrrina Dury (Vol. XXXIX., 


p. 232). 


Nore.—This Duly was abolished by Finance 
Act, 1930 (c. 28), a. 4. 


Add the following case :— 


Who Hable to duty — Club — Managing 
totalisator.}—A limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned by the co. & worked by 
the co.’s servants. Any member desiring to 
use these machines for the purpose of backing 
horses applied to join the club pool, &, if 
elected as a pool member, he became entitled 
on payment of a small subscription to operate, 
& for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent. of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules ‘‘ investors,’’ of the winning 
horse in the proportion of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchers. 


The rules provided that the club acted simply 
as a distributing agent. Upon aninformation 
preferred by the A.-G. against the co. alleging 
that the co. was liable to pay betting duty in 
respect of ee on horse races made by mem- 
bers of the club by means of these machines, 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 
within Finance Act, 1926 (c. 22), s. 15 :—Held: 
the bets were not made with the co., but by 
the members inter se, & the claim of the Crown 
failed.—A.-G. v. LUNCHEON & SPORTS CLUB, 
Lrp., [1929] A. C. 400; 98 L. J. K. B. 359; 
141 L. T. 1538; 45 T. L. R. 204, H. L. 


Annotations :—Consd. National Pari-Mutuel Assocn., Ltd. 
» R. (1930), 47 'T. L. R. 110; Kverett v. Shand (1931), 
145 T. L. 216. 
632; Daniels v. Pinks (1930), 100 L. J. K. B. 337. 


93b. —-——- Employee of bookmaker.]—A book- 


Refd. Baker v. Sillitoe (1931), 47 T. L. R. 


maker, who held a bookmaker’s certificate 
& also an entry certificate in respect of certain 
premises, had in his service at the premises 
an employee, who received a saat salary 
& was the only person employ there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the flat racing season, & had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 


PART VI. SECT. 4, SUB-SECT. 1. 

sh. On what bets exigible-—Ready- 
money office-betting.}—SMITH v. ADAM, 
11929) S. C. (J.) 33.—SCOT. 

Sj. Any bet by bookmaker- -- 
Street bet. F--A licensed bookmaker who 
mnawde a bet in the public street under 
circurustances which might possibly 
have made him Hable to prosceution 
under Street Betting Act, 1906, held 
liable to pay the betting duty imposed 
by Finance Act, 1926, 5. 24, in respect 
of said bet. The section is not. 
Iinnited to bets either upon a borse race 
or upon & greyhound coursing contest, 
but the words “ &, in every other case, 
a per cent. of the amount. of the bet ” 
cover every other case of a bet made 
by a bookimaker,—A.-G. 1. MEKUAN, 
[J9o2) —. RR. 61.—IR. 

sk. Statutory power to issue * tax- 
paid betting pads ”’—Authorised issue 
of “belting sheets ?—Valid.|---Held : 
regulations aade by the Revenue 
Cork. under Finance Act, 1926, 8. 25, 
by which provision was rude for the 
issuc of * official betting sheets ” wore 
intra wvires.—A.-G. v. MSLOUUHLIN, 
[1931] I. R. 430.--- IR. 


PART VI. SECT. 4, SUB-SECT. 6. 


e. Affd. sub nom. DOMINION PRESS, 
LTD. v. Customs & Excisrk MINISTER, 
[1928] A. C. 340; 97 L. J. P. GC. 91; 
139 L. T. 338. 


fi, ---— -~—-- Equitable mortyagee or 
gledgee realising scecurity.}—The sales 
tax was not intended to be imposed 
upon the person realising, by means of 
sale, property pledged to hini to secure 
a debt; a going concern was in con- 
teinplation.—RK. v. DOMINION BANK, 
[1930] 1. L. R. 664: 110. B. RR. 152; 
64 O. L. R. 448.—CAN, 


jb i. -—--—- Imported goods— 
Change in form on coming out of bond. }— 
Hleld: where goods imported are so 
changed before taking them out of 
the bonded warehouse for consumption 
that they take on a form altogether 
different from that in which they were 
imported, the sales tax, under the 
Special Wur Revenue Act, 1915, should 





be calculated on the sale price of the 
goods after such change, & not upon 
the duty-paid value thereof as imported 
in bulk.—R. v. DOMINION DISTILLERY 
PrRopucts Co., [1928] Exch. OC. R. 170. 


ee 
a 


n fi. —— Ezempting regulation 
of Ministcr of Customs. Exrcise-— 
Necessity for strict compliance. |—A.-G, 
FOR CANADA 1? GOLDBERG (Ont.), 
[1929] 1 D. L. Rh. 711.—CAN. 

n iii. Sale by manufacturer 
to sales aygency-—Tax com. d on price 
charged by sales agency to trade.}—R. 
v. CArUANO & PasQuALE Co. (Que.), 
{1929} 1 D. L. RK. 1004.—CAN. 

n iv. —— ——- —— ——.]~A.-G. 
FOR CANADA WU. COLEMAN Propucrts Co. 
(Ont.), [1929] 1 D. L. R. 658.—CAN. 

n v. —— On beverages.}—The 
word ‘* beverages”? in Sched. II. of 
Special War Revenue Act, 1915, con- 
trols the whole classification of the 
products referred to in that portion of 
the sched. which is introduced by said 
word. The product in question herein 
which was sold by deft. to ‘‘ bottlers ”’ 
&, after certain ingredients were added 
to it by the latter, was sold by them 
to the consuming public :—Held: not to 
be a ** beverage ”’ in the condition in 
which it was when sold by deft.—R. 
v. WHISTLE Co. (OF CANADA), LTD., 
[1929] 3 W. W. R. 30: 38 Man. L. R. 
347; affd., (1930) 1 W. W. BR. 92; 1 
D. L. R. 1000; 38 Man. L. R. 420.— CAN. 

n vi. - Market price.}--The 
shares of both deft. cos. outside of 
qualifying shares, were owned & held 
by IP. Co. of Delaware, U.S.A. Pre- 

ous to 1924, (. Co., Ltd., manu- 
factured & sold soap & toilet articles 
at Toronto & in that year P. M. Co. 
(Ontario), Lid., was organised to take 
over the manufacturing end of the 
business. The business of both cos. 
was carried on in the same premises & 
the officers of both were the same. 
The manufacturing co. sold the major 
portion of its products to the selling 
co. on the basis of costs plus 15 per 
cent. profit. Tho Crown claimed that 
the manufacturing, or alternatively 
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both cos. were liable for the sales tax 
upon the basis of the sales price to the 
public by the selling co,, namely, the 
market price.-~-Held: the selling price 
arranged between the two deft. cos. was 
not the sale price within the statute. 
In a taxing statute where the tax is 
based on the selling price of guods, sale 
price can only mean the juarket price 
unless there are express words saying 
it ix some other kind of price.—R. v. 
COLGATE-PALMOLIVE-PkEr Co... Tp. 
& PALMOLIVE MANUPACTURING Co. 
he a aC Lrp., (1932) Hx. CG NK. 
120. -CAN, 

o. affd. sub nom. BRADSHAW  v. 
MINISTER OF Customs & EXCISE, 
{1928] 2 D. L. R. 352; [1928] 8. C. R. 
54.—CAN., 


o i. Exemption of goods exported 
—Qnus of proof.}—Hed: the Act 
being a taxing statute, must be con- 
strued strictly, & the onus was upon 
the Crown to show that defts. came 
within the taxing provisions, but. 
the exemption of goods ‘ exported ”’ 
being in the nature of a proviso, it 
was incumbent upon defts. to plead 
it, & the onus was upon them to show 
that they came within it.—R. vv. 
GOODERHAM & Wonrts, Lrp., [1928] 
3 D. lu. R. 109 ? 62 Oo. L. R. 218.—OCAN. 





o li. —— ——— Meaning of export.|—— 
‘he words “sale” & “‘export’’ as used in 
the Act, mean a sale & export by the 
manufacturer or producer, the exporta- 
tion being an act consummating a trans- 
action to which the tax does not apply. 
The enc dne of the proviso relates only 
to exportation by the manufacturer, & 
cannot be extended to a case where 
the manufacturer loses control of the 
goods by selling & disposing of the 
same to a purchaser in Canada.—R. v. 
F'ROWDE, L1D., [1929] 2 D. L. R. 721; 
Wx. C. R. 119; d., (1930) 8S. C. R. 
375; 21D. L. R. 725.—OAN. 


o ili, -—-— -——— .}+~—Special War 
Revenue Act, 1915, of Canada, as 
amended by lator statutes, imposes 
gallon tax and the sales tax upon 
specified goods, including beer, manu- 
factured in Canada. It is provided, 





no authority to open new accounts in the 


Vol. XxXXIx.— Revenue. 
SuB-sEctT. 6.—OTHER Cases (Vol. XX XIX., 


absence of his employer, he could accept 


personal bets & bets over the telephone, 
& he had said that he had no responsibility, 
but answered the telephone & recorded 
On a certain date the employee 
when in sole charge of the premises was seen 
to take two or three bets on the telephone 
& enter them upon a slip, he himse 
& bookmaker’s certificate. On proof 
of these facts :—Held: the employee carried 
‘** bookmaker ”’ 
Finance Act, 1926 (c. 22), s. 18 (1).—LaxkE 
v. CRONIN, HunT v. ORONIN, [1929] 1 K. B. 
81; 08 L. J. K. B. 47; 140 L. T. 118; 92 
J.P.191; 44 T. L. R. 819; 72 Sol. Jo. 546; 
28 Cox, C. C. 554; 261L. G. R. 568, D. O. 


Payment under mistake of fact.]— See 


messages. 


holding 


on business as a 


MistaAkKE, No. 36a, anie.. 


however, that gallonage tax shall not 
be payable ‘‘ when such goods are 
manufactured for export under regula- 
tions prescribed by the Minister of 
Custoius & HExcise,’’ & that sales tax 
shall not be payable on ‘“ goods 
exported,” with a provision for a 
refund on ‘“‘ domestic goods exported 
under regulations ’’ similarly pre- 
scribed :-~/Zeld: the exemption from 
vallonage tax, like that from sales tax, 
applied only te goods actually exported, 
& it operated although no regulations 
had been prescribed ; & an export of 
beer to the U.S.A. was within the 
exempting provisions although the 
import was contrary to the law of thut 
country. Further, beer sold to a 
purchaser in the U.S.A. was within 
the exemptions whore it had been 
consigned to him at a Canadian port, 
& was proved to have been shipped 
from there into the U.S.A. in smaller 
consignments, mostly to  sub-pur- 
chascrs.—- CARLING EXPORT BREWING 
& MALTING Co., Lrn. v. R., [1931] 
A.C. 435; 100 L. J. PoC. 140; 145 
Iu. T. 26 7 47 de L. R. 319, FP. C.— CAN. 

o iv. Exemption of magazine— 
What is.}—Held: the pamphlet in 
question, printed by deft. monthly for 
the Canadian Kodak Co., Ltd., 
called ‘‘ Kodakery,” was a ‘“ maga- 
zine,’’ & as such exempt froin sales 
tax. The word ‘‘ magazine ’’ in the 
exempting provision is used in its 
ordinary sense & must 
applicd in that sense. Its meaning in 
ordinary usage discussed, with regard 
to its application to the pamphlet in 
question.--- MILN-BINGHAM PRINTING 
Co., Lrp. v. R., [1930] S. C. R. 282; 
27). L. RR. 263; revsg., R. v. Moun- 
BINGHAM PRINTING Co., LTp., [1929] 
Fx. ©. R. 133.-~ CAN. 


OV. Government charge on assets 
of person indebted for sales tares— 
Meaning of assets.}—In 12 & 13 Geo. V., 
«c. 47, 8. 17, which sect. gave the Crown 
a firat charge on the assets of a person 
indebted for sales taxes, the word 
** assets ’? was not intended to include 
any other assets than such as were 
the property of the dehtor at the time 
his assets were sought to be 
administered or distributed.—R. v. 
HyYpkg, [1928] 2 W. W. R. 253.—OAN. 


Qo vi, -—-~- —-—- ——.}—GOODMAN 
& A.-G. FOR CANADA v. BANK OF 
TORONTO (1924), 66 O. L. R. 318.—CAN. 

> vii. —— Effect of section— 
Priority of Crown on insolvency—Not 
lien.}—-R. v. DOMINION Bank, [1930] 
1D.L. R. 664: 110. B. R. 152: 64 
O. L. R. 448.—-CAN. 

o villi, ——- ——— Liability of purchaser 
of goods not subject to taz.)}—R. v. 

ACK PINE LUMBER Co. & CANADIAN 
BANK OF CoMMERCE, [1928] 4 D. L. R. 

o ix, —-— ——— Liability of purchaser 

without notice.J—A bank advanced 











be construed & | 


not 


within 


Cases 98b— 


p. 232). 


98c. Safeguarding Acts—Construction—Duty of 
court to consider intention of Legislature—- 
Duty on ‘* packing or wrapping paper.’’]- - 
POWELL LANE MANUFACTURING Co., LTD. v. 
PUTNAM (1928), [1931] 2 K. B. 305, n.; 100 
L. J. K. B. 347, n. 
Annotation :~-Folld. Newman Manufacturing Co. v. Marrable 
(1939), 100 L. J. K. B. 845. 
93d. ——— -——- ———- Duty on “ buttons.’’|—-By 
Finance Act, 1928 (c. 17), s. 9 (1), a customs 
duty is imposed on buttons imported into the 
United Kingdom. By sect. 9 (8) the ex- 
pression ‘‘ buttons ’”? means buttons made of 
any material, & whether finished or un- 
finished, of a description commonly used for 
the fastening or decorating of wearing 


apparel or household linen, not being buttons 


money to a manufacturer, took an 
assignment of a chattel mtge. on his 
assets & seized & sold thereunder 
without knowing that he was indebted 
to the Crown for sales tuxes & without 
inquiring into the question. The 
Crown issued an information claiming 
damages for conversion, the seizure 
being alleged to constitute the con- 
version, & a declaration that the bank 
was indebted to the Crown for the 
taxes collected by the manufacturer 
& paid to the credit of his account 
with the bank. The mortgaged goods 
were still intact on the manufacturer’s 
prouies ~-Held: no liability bad 
een established against the bank.— 
R. v. BANQUE CANADIENNE NATIONALE 
(Man.), [1929] 2 W. W. FR. 668; affd., 
[1930] 2 W. W. lh. 586; 4 DL. R. 
441; 39 Man. L. R. 108.---CAN. 

o x. —— Effect of repeal—On lien of 
Crown for taxes.}—Re WILNER, [1928] 
2 D. L. R. 396.—CAN. 


o xi, —— —— On liability incurred 
before repeal.}—In view of Interpreta- 
tion Act, s. 10, a liability for sales 
taxes under special War Revenue Act, 
1915, & amendments thereto, which 
was incurred prior to enactment of 
1925 Act, c. 26,8. 9, remains in force.— 
R. v. BANQUE CANADIENNE NATIONALE 
(Man.), [1929] 2 Ww. Ww. R. 668.~-CAN. 


o xii. ——- Goods manufactured-—By 
contractur for company.| .  % 
DOMINION PRESS Co., [1928] Exch. 
C. R. 122.—CAN. 


o xiii. For person’s mon 
use.}—When goods are manufactured 
& produced in Canada, not for sale, 
but for the use of the manufacturer or 
producer, such transactions are for 
he purposes of the Act to be regarded 
as sales.— RK. v. BANK OF NOVA SCOTIA, 
[1929] Ex. C. R.155; [1930)1D.L. QR. 
721; S.C. R. 174.—CAN. 


o xiv. —— —— Used for 
purpose for which made.}—Resp. was & 
manufacturer of lumber for sale, & 
consumed a portion in construction & 
building operations, carried on over a 
peu of years, tho fumber so consumed 

aving been takcn from stock in its 
yards, produced & manufactured in 
the o ary course of its business of 
manufacturing for sale, & not produced 
or manufactured especially for the 
urpore for which it was used :— 
eld: resp. was liable, under Special 
War Revenue Act, R. 8. C., 1927, 
ss. &6, 87, for sales tax on the lumber 
80 consumed. The intention of the 
Act was to levy the tax on the sale 
rice of all mods produced or manu- 
actured in nada, whether they be 
sold by the manufacturer or consumed 
by himself for his own purposos.—R. 
vw. FRASER COMPANI"S, LTD., {1931] 
8. C. R. 490; 3D. L. R. 145.—CAN., 

oO XV. ——-—— --——— Samples.}— 
Deft., in the course of its business as a 
manufacturer of pharmaceutical pre- 
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| parations, 
' packages & distributed free amongst 


put up in special small 


physicians & druggists samples of its 
products, to acquaint them with their 
character & quality. The question 
in issue was whether or not. deft. was 
liable for the consumption or sales 
tax in respect of the samples, under 
sects. 86 (a) & 8&7 (d) of Special War 
Revenue Act, R. S. C., 1927, c. 179. 
Clause 4 of the special case agreed on 
stated that ‘the cost of producing 
such samples was paid by {deft.] as 
u& necessary expense of business, & 
ideft.] in its books treated such ex- 
pense as & necessary cost of production 
of articles manufactured & sold, in 
respect. of which last-mentioned articles 
{deft.] has paid sales tax "* :-—Held : 
the ‘“‘ use’? by the inanufacturer or 
producer of goods not sold, dealt. 
with in sect. 87 (d), includes any use 
whatever that he may make of such 
goods, & is wide enough to cover their 
‘use ’* for advertising purposca by 
their distribution as free samples, & 
would have covered their use in the 
oresent case, & the samples would 
ave been subject to the tax, but for 
said clause 4 of the special case, which 
must be taken as an admission that the 
sales tax had already been paid upon 
the cost of producing the samples for 
free distribution, in which case to hold 
them now subject to the tax would 
involve double taxation. which the 
legislature should not be taken to 
have intended.—R. v. HENRY K. WAM- 
POLE & Co., LTn., [19381] S. C. KR. 494; 
3D. lL. R. 754.—OAN. 

o xvi, ——- —— “ Leads.’’}—Deft. 
carricd on both the business of a saw 
mill & the business of coal mining, & 
manufactured at its mills ‘‘ leads ”’ for 
use in its mining operations. In some 
isolated cases it would purchase such 
‘leads’? in the market for the same 
purpose. These “ leads ”’ are logs put 
through the mill, sawn in half longi- 
tudinally & again into the required 
lengths for the use aforesaid :—Held : 
such ‘‘ leads *’ were manufactured at 
deft.’s mill & used by them not in the 
course of manufacturing the same, but 
were used in a different & distinct 
undertaking or operation quite apart 
from manufacturing of the aame at 
their mill, & they were manufactured 
articles bought & sold on the market, 
& clearly within the Act.—R. 1. 
MIRAMICHI LUMBER Co., LTD., [1929} 
Ex. C. R. 172.—CAN. 

o xvii. —— ——- Who its “ manu- 
facturer?? — Not merchant ftailor.}— 
MINISTER OF NATIONAL REVENUE 1. 
OGULNIK & Co., Itp., [1932] 4 D. L. R. 
412.—CAN. 

o xviii. T'o what sales apelconte.) 
—Sales tax imposed by Sales Tax 
Acts (No. 1), 1930, is chargeable on 
goods manufactured in Australia, & 
treated by the manufacturer as stock 
for sale by him hy retail prior to 





Cases 98d—302b. 


140b. Private car used for conveyance of goods. |— | 


Aug. 1,1930, where such goods were on 
that date or afterwards sold, cither to 


forming part of any other article. Beads 
or button blanks, nearly spherical in shape, 
made of trocas shell & perforated by one 
hole were imported into the United Kingdom. 
After grading them the importers made or 
completed the making of them into shoe- 
buttons in the United Kingdom, by the 
insertion of shanks by means of a machine 
into & through the holes, & then sorting, 
cleaning, dyeing, repolishing & resorting 
them for shade. The cost of the shanking 
was one-seventh of the total cost of the com- 
pleted article; material, labour & a pro- 
portion of overheads :—Held: in deciding 
what is the meaning of the expression ‘ un- 
finished ’’ button in sect. 9 (3), the ct. should 


ENGLISH AND Empire Dicest SuPPLEMENT. 


consider the object of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported goods, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the manufacturers in the 
United Kingdom. The bead or button blank 
was an “unfinished’’ button within 
sect. 9 (3).—NEWMAN MANUFACTURING Co. 
v. MARRABLE, [1931] 2 K. B. 297; 100 L. J. 
K. B. 345; 146 L. T. 117. 


938e. Duty on buttons—‘‘ Unfinished °’ buttons— 


What are.|—-NEWMAN MANUFACTURING Co. 
v. MARRABLE, No. 93d, ante. 


Part. VIIl.—Excise Licences. 


104, Add. Citation :—97 L. J. K. B. 36. 
128. Add. Annotation :—Apld. Dennis v. Leonard 


(1929), 141 L. T. 94. 


140a. Petrol-electric vehicle—Whether ‘‘ electri- 


cally - propelled.’’] —-A vehicle commonly 
known as a ‘‘ petrol-electric’’ motor derived 
its primary motive power from an ordinary 
internal combustion engine; that engine 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the rear wheels of the car through a 
cardan shaft & differential gear :—Held: the 
vehicle was an “electrically propelled ”’ 
vehicle within Finance Act, 1926 (c. 22), 
Sched. I., para. 5.—TILLING-STEVENS MoTors 
a. Kenr County Counctn, [1929] A. C. 354; | 
98 L. J. Ch. 198; 140 L. T. 624; 93 J.P. | 


146; 45 T. L. R. 249; 27 L. G. R. 261, H. L. |! 


| 


In 1931 applt.. who carried on business as a | 
greengrocer at Neath in Glamorganshire, held 
a licence for a private motor-car, duty being 
paid thereon at the ‘ horse-power”’ rate 
under Finance Act, 1920 (c. 18), Sched. II., 
para. 6. The car was neither ‘‘ constructed ”’ 
nor ‘“‘ adapted ”’ for use for the conveyance of 
goods, but applt. while the licence was in 
force, used it occasionally for the conveyance 
of goods in the course of his trade. An in- 
formation was preferred against him at Cardiff | 
under Finance Act, 1922 (c. 17), s. 14, on 

the ground that this user was for a purpose | 
which brought the car within a class to which | 
the higher rate of duty under Sched. II., 

para. 5, of 1920 Act, became chargeable. 

Upon this applt. was convicted & fined :- - 


a ee 


302b. 


certificate required by the Act, applies 
not ouly to a bookmaker carrying on 


Held: the user was “ for a purpose ”’ which 
brought the car within Finance Act, 1920 
(c. 18), Sched. ITI., para. 5, & applt. was 
rightly convicted.— PAYNE v. ALLCOCK, [1932] 
2K. B. 413; 101 L. J. K. B. 775; 147 L. T. 
96; 96 J. P. 283; 48 T. L. R. 3963; 76 Sol. 
Jo. 308; 30 L. G. R. 294, D. C. 


143. Add. Annotation :—Distd. Gough v. Rees 


(1929), 46 T. L. R. 1038. 


144. Add. Annotation :—Consd. Abercromby v. 


Morris (1932), 48 'T. L. R. 635. 


-145a. Use of car without licence—Car loaned 


subject to condition of renewing licence — 
Owner not liable.]---ABERCROMBY v. MORRIS 
(1932), 147 1. T. 5629; 96 J. VP. 392; 48 
T. 1. R. 635; 76 Sol. Jo. 560; 30 T2 G. RR. 
407, D.C. 


224. Add. Annotation :—Consd. Abercromby v. 


Morris (1932), 48 T. L. R. 635. 


SuUB-SECT. 6.—-GUN LICENCES. 


For ‘ Pistols Act, 1903 (c. 18), ss. 3, 8” 
read. ‘‘ Firearms Act, 1920 (c. 43).” 


302a. Firearms Act, 1920 (c. 43),s. 12 (1)—--What Is 


‘* firearm ’’—Alr egal Bg air pistol is 
not per se a firearm within the definition of 
“ firearm ’’ in above sect., but it is an “ air 
gun or air rifle’? within the proviso, which 
empowers a Secretary of State to make rules 
declaring certain types of air guns & air 
rifles to be specially dangerous, &, if it 1s so 
declared, it is to be deemed to be a firearm.--- 
SAINT v. HockLEyY (1925), 41 T. L. HK. 555 ; 
69 Sol. Jo. 575. 

- What is ‘‘ air gun or air rifle ’’—Air 
pistol.]|— Saint v. HockLEY, No. 302a, ante. 


if he refuses to subscribe to such a 
conditlon.-~VABILATOB wv. VICTORIA 


persons not registcred under Sales Tax 
Assessment Acts (Nos. 1-9), 1930, or 
to persons who had not under those 
Acts quoted their certificate of registra- 
tion. -TAXATION CoMR. wv. BEARD, 
WATSON & Co., Lrp., [1931] Argus 
L. I. 278.—-AUS. 

o xix. Priority of Crown in 
winding up.j—In the winding-up of a 
co. under Cos. Act, 1899, the Common- 
wealth Govt. is entitled to priority 
over unsecured creditors for the amount. 
due from the co. in respect of unpaid 
sales tax..—Re Ker, MCPHERSON, LTp. 
(1931), 48 N.S. W. W.N. 180.—AUS. 


PART VII. SECT. 3, SUB-SECT. 5. 

sl. Finance Art, 1926—Whether 
applicable to street bookmaker. \—Held : 
the provision of the Finance Act, 
1926, which imposes a penalty on any 
one carrying on business as a book- 
maker without haying in force the 





his business legally, but also to a street 
bookmaker carrying on his business in 
contravention of Street Betting Act, 
1906.— M‘'CoLi v. HYNDMAN, COOKSON 
v. MACKIE, HERLIANY v. KELLY, [1928] 
S. C (J.) 17.—SCOT. 

sm. Ltegistration—-Continualion of 
cerlificate of suilability—Conditions of.) 
Pega v. M‘Cartrny, [1928] I. R. 


PART VII. SECT. 4, SUB-SECT. 1. 


so. Invalid condition—What is.J}— 
Where a municipal corpn. is empowered 
to collect a licence fee ** from any retail 
trader, not exceeding pven dollars, 
for every six months,” the licence to 
be panes “so as to terminate on the 
15th day of July or the 15th day of 
Jan.,” the corpn. may not stipulato 
that epee. shall confine his trading 
to week days only of the period of the 
licence, & may not withhold the licence 
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CoRPN. (1910), 14 33. C. R. 153.—CAN. 

sp. Jicence for marae} trucks— 
Delivery within municipality—Owner 
outsider. }—NORTH VANCOUVER v. 
Srewarr F. R. & Co., [1928] 1 
W. W. RR. 586; 49 Can. Crim. Cas. 216; 
39 B. C. It. 401.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3.-—-C. 


sr. Person using vehicle. |}-—-CocKBURN 
v. GoRDON, [1928] S. C. (J.) 87.—SCOT. 


PART VII. SECT. 4, SUB-SECT. 3.——D. 


se. ** Weight unladen ’’—How aacer- 
tained -— Loose equipment.) — Movable 
shelving, fitted to slide on brackets in 
a baker’s van, & used to facilitate the 
delivery of goods to customers, is 
loose equipment within Hoads Act 
1920 (c. 72), 8 7 (6), & doos not fall 
to be included in the weight unladen 
of the vehicle.—DARLING v. BURTON, 
[1928] S. C. (J.) 11.—SO0OT. 


sk. Reference to court on abstract 


Authority for opinion of ct. on an 
abstract question is incompetent & is 
not within the purview of Indian 
Stamp Act, 1899, s. 57.—Rte MARINE 
INSURANCE POLICIES (1929), I. 


Vol. XXXIX.-—Revenue. Cases 360--619a. 


Part Vill.—Drawbacks and Excise Allowances. 


360. Add. Annotation :—Refd. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 


Part IX.—Stamp Duties. 


372. Add. Annotation :—¥Folld. Hennell v. TI. R. 


Comrs. (1932), 76 Sol. Jo. 397. 


440a. Voluntary disposition inter vivos—Property 


disposed of including stock exempt from stamp 
duty.]|—-A deed of settlement, which operated 
as a voluntary disposition inter vivos, was 
made of certain stocks, shares, marketable 
securities & policies of life insurance; including 
certain Govt. stocks. The settlement 
operated as a transfer of the policies of life 
insurance, but the stocks, shares & market- 
able securities were subsequently transferred 


to the trustees of the settlement by separate. 


transfers. Ad valorem ‘voluntary  dis- 
position’? duty under Finance (1909-10) Act, 
1910 (c. 8), 8. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares & marketable securities & 
policies of life insurance, with the exception 
of the Govt. stocks, which were exempt 
from duty on transfer by the General Exeinp- 
tions from all Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 
comrs. held that the settlement was also 
chargeable with ad valorem ‘ settlement ”’ 
duty on the value of the Govt. stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in the settle- 
inent with other stocks in respect of which 
ad valorem transfer duty & not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), s. 74 (4) :—Held: the Govt. 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), s. 4 (a), from the other 
property dealt with by the settlement, &, 
therefore, the settlement could be separately 
charged. as if it were a separate instrument, 
with scttlement duty in respect of the Govt. 
stock.—ANSELL v. INLAND REVENUE COMRS., 
[1929] 1 K. B. 608; 98 L. J. K. B. 384; 143 
L. T. 437. 


PART IX. SECT. 1. 


J—A_ reference 


ion — Incompetent. 
Controlling Revenue 


the Chief 
dut 


1891, Sched 
L. Rh. 


sums for which a third party was, or 
might become, liable to the bank. It 
had been the practice of the Inland 
Revenue authorities to treat such 
instruments for the purposes of stamp 
as “ agreements,” , 
Hable to a duty of 6d. under Stamp Act, 
. 1.3; but they now main- 
tained that the instrument was a 


478. Add. Annotation :—Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 


482. Add the following paragraph :— 
Semble : such a charterparty must be stamped 
with an impressed & not an adhesive stamp. 
After this case add :— 


.|—See, now, Stamp Act, 1891 
(c. 39), ss. 49-51. 


548a. Memorandum within Money-lenders Act, 
1927 (c. 21), s. 6.]—A note or memorandum 
in writing within Money-lenders Act, 1927 
(c. 21), s. 6, is a memorandum of a contract 
within Stamp Act, 1891 (c. 39), s. 1 & 
Sched. I., & therefore must be stamped with 
a 6d. stamp.—PARKFIELD TRUST, LrD. v. 
DENT, [1931] 2 K. B. 579; 101 1. J. K. OB. 
6; 1461, T. 90. 


548b. ——~—-.]--A memorandum under Money- 
lenders Act, 1927 (c. 21), s. 6, must be 
stamped before it can be received in evidence. 
—Ly.Le (B. S.), Lrp. v. CHAPPELL (1931), 
47 T. L. R. 562: 75 Sol. Jo. 5113 revsd. on 
other grounds, |1932] 1 K. B. 691, C. A. 


619. Add. Annotation :—Folld. Hennell v. 1. R. 
Comrs. (1932), 76 Sol. Jo. 397. 


619a. Covenant to pay during joint lives of cove- 
nantor & covenantee.}—A covenant to pay 
during the joint lives of the covenantor & the 
covenantee ‘‘ the sum of £21 13s. 4d., here- 
inafter referred to as ‘the monthly sum,’ 
on the first day of every calendar month ”’ 
is not a ‘security for an annuity ”’ within 
the first clause of the heading ‘‘ Bond, 
Covenant, or Instrument of any kind what- 
soever ’? in Stamp Act, 1891 (c. 39), Sched. I., 
but is a covenant for a “sum periodically 
payable ”’ within the same clause.—HENNELL 
a. INLAND REVENUE Comers. (1932), 49 
T. L. R. 31; 76 Sol. Jo. 849, C. A. 











1915, a transfer of land. A transfer 
of land may bo dutiable as a transfer 
of land on a sale thereof, though the 
sale includes both land & personal 
ed St pee ates »”. COLLECTOR OF 
MYrosTs, [1927] V. L. R. 457; 49 


&, as such, 
re “ T. 82; [1927] Argus L. R. 379.— 


sp. Licence to use property.jJ—An 


57 Calc. 669.—IND. 


PART IX. SECT. 6, SUB-SECT. 3.—B. 


sl. Assignment.}—There is no neces- 
sity for an ae to be stamped, 
unless it is in the special form of an 
order, & possibly also unless it is 
directed to the persons having control 
of the money in question in such 
circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigning it.—LIVERPOOL 
& LONDON & GLOBE INSURANCE Co., 
LTp. v. HarTLteEy & Forp, (1927) 
V.L. R. 623; 49 A. L. T. 70; [1927] 
Argus L. Rt. 417.—AUS. 

sm. Bank guarantee.}—By  instru- 
ment of guarantee addressed to a bank, 
the granter aranteed to the bank 
payment to the extent of £3,000-of all 


‘bond ” for the payment of £3,000, 
&, as such, liable to an ad valorem duty 
under that Sched. :~-Held: the instru- 
ment of guaranteo was an “ agree- 
ment. ”’ thin the meaning of the 
Sched., &, accordingly, was liable to 
a duty of 6d. only.—NorRTH OF 
SCOTLAND BANK t. INLAND REVENUF 
Comres., [1931] S. C. 149.—SCOT. 


PART IX. Ett. - SUB-SECT. 18.— 


e 


631 i. Parinership property-—— Tranafer 
of share by mer’s executors. 
DockeTr v. COLLECTOR OF IMPOSTS, 
[1927] V. L. R. 457; 49 A. L. T. 82; 
[1927] Argus L. R. 379.—-AUS. 

so. Land— Undivided share.])—A 
transfer of an undivided share of land 
is, for the purposes of Stamps Act, 


ll 


agreement between a racing club & S. 
conferred on the latter, for valuable 
consideration, the solo right of aueE 
ing, at prices fixed by the club, the 
refreshments, eatables & drinkablos to 
be sold or disposed of within two 
reserves during race meetings to be 
held on the club’s course for a period of 
three years. All plant, etc., was to be 
supplied by S., & it was implied that 
he should have the use of the club’s 
refreshmnent rooms. It was a term of 
the agreement that no sub-letting or 
assignment of interest would under 
a circumstances be allowed unless 
written permission be granted for same 
by the chairman of the club. The 
right was reserved by the club to enter 
& view the refreshment rooms at any 
time & to take such steps as appeared 
necessary from time to time to secure 


Cases 627—788a. 


627. Add. Annotations :—As to (2) Expld. English, 
Scottish & Australian Bank, Ltd. v. I. R 
Comrs. (1931), 48 T. L. R. 170. Refd. Re 
John Sinclair, Ltd.’s Trade Mark 437,870 
(1932), 146 L. T. 417. 

640. Add. Annotation :—Overd. English, Scottish 
& Australian Bank, Ltd. v. I. KR. Comrs. 
(1931), 48 T. L. R. 170. 

661. Add. Annolation :—Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

661a. ——./-An agreement for sale of, 
amongst other things, simple contract debts 
owed by debtors resident out of the United 
Kingdom is exempt from ad valorem stamp 
duty in respect of such debts upon the ground 
that they are ‘ property locally situate 
out of the United Kingdom” within the 
exception in Stamp Act, 1891 (c. 39), 
s. 59 (1).— ENGLISH, Scorrisn & AUSTRALIAN 
BANK. LTD. v. INLAND REVENUE COMRS., 
[1932] A. C. 238; 101 L. J. K. B. 193; 146 
L. T. 330; 48 T. L. R. 170, H. L. 

667. Add. Citations :—[{1928] 1 K. B. 703; 97 
L. J. K. B. 116; 188 L. T. 171. 

Add. Annotation: —Overd. Stanyforth v. 
1. R. Comrs., [1930] A. C. 339. 

669a. —-— Whether overriding powers of revoca- 
tion & reappointment to be considered.|— 
By a deed poll dated in 1911 a partial 
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resettlement was effected of the Portman 
family estates. The deed poll was executed 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was expressly subject to a 
further exercise of such power; & the deed 
poll itself also contained a fresh power of 
revocation & new appointment. In arriving 
at the value of the property transferred by 
the deed poll for the purpose of assessing the 
ad valorem stamp duty payable thereon under 
Finance (1908-10) Act, 1910 (c. 8), s. 74, the 
I. R. Comrs. disregarded the powers of 
revocation & new appointment :—Held: 
these overriding powers ought to have been 
regarded as affecting the value.—STany- 
FORTH v. [NLAND REVENUE Comrs., [1980] 
A. C. 339; 99 L. J. K. B. 327; 142 L. T. 
641; 46 T. L. R. 288, H. L. 


Add. Annotations :—Apld. Westmorland ». 
I. R. Comrs., [1928] 1K. B. 703. Refd. Stany- 
forth v. Inland Revenue Comrs. (1929), 98 
L. J. K. B. 764. 

After this case add :— 

“~~ ~ Exemption of copies of probate & letters 
of administration.|—See Finance Act, 1930 
(c. 28), s. 43. 

To cross-references before this case add ‘‘ See, 
also, Finance Act, 1930 (c. 28), s. 44.” 


670. 


674. 





784. 


Part X.—Corporation Duty. 


780. Add. Annotations :—Distd. General Medical 
Council v. I. KR. Comrs., English Branch 
Council of General Medical Council v. I. R. 
Comrs. (1928), 97 L. J. K. B. 578. Consd. 


Midland Counties Institution of Engineers 
v. I, R. Comyrs. (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v. I. ht. 
Comrs. (1931), 47 T. L. R. 466. 


Part XI].—-Entertainments Duty. 


784. Add. Annotation :—Consd. <A.-G. v. Arts 
Theatre of London, Ltd. (1932), 48 T. L. R. 


546. 


Add. Annotation :---Consd. A.-Ck ov. Arts 
Theatre of London, Ltd. (1932), 48 T. I. R. 


545. 


Add. Annotation :—Consd. A.-G. v. Arts 
oo of London, Ltd. (1982), 48 T. L. R. 
545. 


785. 


786. 


-—_—- Theatre club.]—Defts. were the pro- 
prietors of a club, providing the usual 
amenities of a social club & having on the 
premises a theatre to which members & 
associate members & their guests, but no 
others, were admitted for payment, this 
payment being in addition to the sub- 
scriptions :—Held: an apportioned part of 
the subscriptions was chargeable with enter- 
tainments duty, as the payment of the sub- 


786a. 


the proper mImanagement & control of 
the business. Y., with two other 
persons entered into a joint & several 
ond with the club to secure the duo 
performance by S. of the contract. 
8. died, & by an agreement between Y. 
& the club it was arranged that Y. 
should carry out the terms of the 
original agrecment in the place of S., 
the currency thereof being extended 
for a further three yoars :—Held: the 
agreement was not within sect. 41 (1) 
or sect. 65 of Stamp Dutics Act, 
1920-24 (N.S.W.), because it was an 
executory contract giving rise to a 
mere persona] right of selling refresh- 
ments with ancillary stipulations. 
such a right was not ‘“ property ”’ 
within the meaning of the Act, & 
therefore the agreement was not Hable 
to ad valurem duty appropriate to a 
conveyance. Nor was the agreement 
within sect. 71, a8 there was neither a 
sale nor a right within that sect.—- 


Comrk. OF STAMP DuTiEs (NEW Soult 
WALES) ». YEEND (1929), 43 Cc. L. R 
235; 3A. L. J. 319.—AUS. 


PART IX. SECT. 6, SUB-SECT. 34. 


784 xi. Eeceipt granted to hcritor 
on account of stipend. |-——In the case of a 
parish where a minister was in right 
of the whole standardised stipend 
a question arose whether a receipt 

anted by the General Trustees to a 
1eritor on account of stipend paid by 
him was exempt from stamp eae in 
virtue of Finance Act, 1924, s. 36 :— 
Held: in virtue of the nature of 
standardised stipend as determined 
by Church of Scotland (Property & 
Endowments) Act, 1925, s. 36, the 
receipt granted by tbe General Truatecs 
to the heritor on account of standardised 
stipend could not be described as given 
on account of any salary or other like 
payment within Finance Act, 1924, 
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a. 36, oven though the minister of the 
parish was in right of tho whole 
standardised stipend thereof; & 
accordingly, the receipt was not 
entitled to the exemption from stamp 
duty conferred by that section.— 
CHURCH OF SCOTLAND GENERAI 
TRUSTEES v. INLAND REVENUE COMRS. 
[1932] 8S. C. 97.—8CO0T. 


PART IX. SECT. 6, SUB-SECT. 35. 
hi. ——— ———..]— NEw SouTH WALES 


Stamp Dutixs Comra. v. THOMSON 
(1928), 40 CG. L. R. 304; [1928] 
Argus L. R. 30.—-AUB. 

PART XII. 


sa. Club picnic—Sea trip & shore 
amusements.)—A club conducted an 
excursion to a seaside resort & a picnic 
there & sold tickets in connection with 
the excursion & picnic. The holders 
of tickets were conveyed to the resort 


scriptions was to be attributed in part to the 
purchase of a right to purchase tickets for the 
entertainments in the theatre.—A.-G.  v. 


Vol. XXXIX.—Revenue. 


Cases 786a—Sl11a. 


ARTS THEATRE OF LONDON, Lrp. (1932), 48 
T. L. R. 545; 76 Sol. Jo. 612; affd., 49 
T. L. R. 38; 76 Sol. Jo. 831, O. A. 


Part XIll.—Recovery of Revenue Duties and Penalties. 


799. Add. Annotation :—Apid. Chowood, Ltd. v. 


Lyall, [1929] 2 Ch. 406. 


811a. Order of Inland Revenue Commissioners— 
When necessary—Prosecution under Railway 
Passenger Duty Act, 1842 (c. 79), s. 13.J— 
An information was preferred by a police 
officer against the conductor of a motor omni- 


by a bout chartered by the club, where 
for a few hours ashore they might take 
part in gameés, pastimes & amusementy 
in @ park, of which the club had the 
vse for the day. They afterwards 
returned by the same boat. The whole 
outing extended over some eleven or 
twelve hours. No ticket or special 
payment was needed for participation 
n the amusements in the park, in 
which persons other than ticket- 
holdors were at liberty to join :—Held : 
there was no payment for admission. 
to an entertainment.-~—TAXATION COMR. 
v. VICTORIAN HARDWARE CLUB, [1931] 
Argus L. R. 145.—AUS. 


PART XIII. SECT. 1, SUB-SECT. 1. 


st. Trial of issue—To determine fact 
essential to defence—Amendment of 
defence.}—R. v. Mutua. FrrRe Assoon. 
OF CANADA, LTD. (1926), 58 N. S. R. 
420.—-CAN. 


sv. Statut presumplion from 
posacssion— Whether waived by proof 
of unlawful importation.J-—R. vr. LeaGeE, 
Cas. 11; 60 N.S. R. 226.- CAN. 


sa. Unlawful removal from distillery. ] 
~~Held: (1) where an inspection of 
the stock of spirits in a distillery, made 
accordiug to the directions of the 
statute, shows that on a given date a 
substantive quantity of spirits had in 
some way been removed from the 
distillery, & that the distillery stock 
books, required to be kept under tbe 
Act, did not show said deficiency to 
have been luwfully removed, such 
evidence, unless rebutted by proper 
& legal evidence, will be proof that 
said shortage was unlawfolly removed ; 
(2) it results from the propor reading 
of sects. 53, 149, 151 & 152 of the 
lixcise Act, that, upon it being shown 
that any distilled spirits have been 
unlawfully removed from a distillery, 
the excise duties thereon become pay- 
able forthwith; (3) it is no defence 
in the present action to show that the 
spirits had been unlawfully removed 
by its sules manager, who was also a 
director, without the knowledge of 
the other directors.—R. v. ATLANTIC 
DISTILLING Co., Lrp., [1931] Ex. C. R. 
117.—CAN. 


PART XIII, SECT. 1, SUB-SECT. 2.-—A. 


806 iv. R. v. CHENG TONG 
Sena, [1928] 1 . W. RR. 33; 49 Can. 
Crim. Cas. 79 ; 39 B. ©. R. 157.—CAN. 
806 v. »} - v. BOUTYLIER, 
[1928)} 2D. L. R. 555; 49 Can. Crim. 
Cas. 2.—OAN. 

806 vi. .)}-—-R. v. MANUEL, (1928) 
2D. L. R. 755; 50 Can. Crim. Cas. 32. 
~—CAN. 

806 vii. —--— Railway Passenger ered 
ct, 1842.}—Held;> under Burg 
Police Act, sect. 454, the burgh 
magistrate had no jurisdiction to 
eutertain the complaint, in respect 
that, while the duties imposed by the 
Act of 1842 had been repealed, & other 
duties substituted therefor, a con- 
travention of sect. 13 was still an offence 


romerenten: foe 
e 


ee ped 





bus, alleging that he had allowed the omnibus 


to carry at one time a greater number of 


against an Inland Revenue or Customs 
Act, within the meaning of Burgh 
Police Act, 8. 454.—CAMIERON  v. 
SWEENEY, [1928] S. C. (J.) 34.—SCOT. 


81i1a i. Order of Inland Revenue Com- 
missioners—When necessary—Prosecu- 
tion under Ruilway Passenger Duty 
DucKETT, [1929] 8. C. (J.) 63.— SCOT. 


1 i. -—— Notice of seigure.}—The 
giving of the notice of seizure which is 
mauled by Excise Act, 1927, 8. 77, is 
not a condition precedent to the 
prosecution of a charge laid under 
sect. 176 (e) of said Act.—R. v. KOLYXK, 
[1929] 2 b. L. R. 686; 1 W. W. R. 
766; 51 Can. Crim. Cas. 372; 38 
Man. L. R. 166.-—CAN. 


aw. Improper adjournment ---Fffect of.) 
—<A justice of the peace having inter- 
vened in a prosecution under the Excise 
Act by assuming to adjourn the trial 
on the non-appearance of the police 
magistrate before whom the information 
was laid, & who had issued asuinmons 
to deft. to appear before him, @ con- 
viction made on the adjourned date 
of trial by another police magistrate, 
before whoin deft. refused to plead & 
to whose jurisdiction he objected, was 
guashed.—-R. v. Pyke, [1928] 1 
Ww. W. R. 590; 49 Can. Crim. Cas. 
186; 23 Alta. L. R. 341.—CAN. 


sx. Information in writing—By whom 
laid.j-~Since only inland revenue 
officers can Jay an information for an 
offence under Excise Act, such an 
information must state that the person 
laying the information is an inland 
revenue officer.—R. v. WITREWICY, 
(1928] 2 W. W. R. 19; 49 Can. Crim. 
Cas. 330.-- -CAN. 


ay. - Whether necessary. J— Held: 
an information in writing required 
by Customs & Inland Revenue Act, 
1879, is no longer a necessary pre- 
liminary to the issue of a summons 
charging an offence under the Customs 
ia v. HEALY, [1928] I. h. 


sz. Information — Description of in- 
formant—Sufficiency.}-~An information 
for an offence against the Kxaise Act 
which describes the informant as a 
Customs & Excise officer ‘‘ on behalf 
of His Majesty the King’ shows 
sufficiently that he belonged to the 
class of persons by whom such an 
information may be laid & gives the 
sens aha the right to proceed there- 
under.—-R.  v, ENDERSON (B. oa 
{1929} 4 D. L. R. 984; 2 W. W. R. 
209; 52 Can. Crim. Cas. 82.—CAN. 


sb. ——- Must be laid before two 
justices.J—R. v. O'HALLORAN (1928), 
54 Can. Cc, Cc. 227.—CAN. 

sc, —-— Afuat state value of qooids 
illegally imported.|--R. v. BENT (1930), 
54 Clan. Gg, C. 169.—CAN. 


sd. --: Necessity for averment that 
youds  unlaofally imported.J-- RR. %. 
Teh, (1932) 2 2. L. R. 303.— CAN, 

86. --——— Deseription of affence: - 
Sufficiency Whether - without lawful 
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passengers than it had been constructed to 
carry, contrary to Railway Passenger Duty 
Act, 1842 (c. 79), 8. 138 :—Held : the prosecu- 
tion was not a proceeding for the recovery 
of a fine or penalty under an Act relating 


excuse”? necessury.]— JACOBS ” Ki. 
(1931), 56 Can. C. C. 200.--CAN. 

sf. Penalty should be proportionate 
lo extent of illegal operations.J—N. v. 
PETIT, {1931] 4 D. L. R. 5fR,- CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.—C. 


ni. .}--—-Held : where goods 
alleged to have been smuggled are 
found & seized in the possession of any 
person, the onus, under Customs Act, 
8. 264, is upon such pomey to explain 
how the goods had come into his 
ossession or how they had _ been 
ported into Canada, & if so, to prove 
that the duty apon them was paid.— 
WEISS v. yf {19 8] Exch. C. R. 106.-~ 








Yr VSS = e Bwe We stuvu 
ZINSKI, [1930] 2 W. W. R. 636; 54 
tan. ©. ©. 158; 39 Man. L. i. 152.-- 


° 


r ii. - —— -—-—- —-~-.]: The present 
action was one to recover a penalty to 
the amount of the duty paid value of 
goods harboured by J). unlawfully 
imported, & ineurred under the pro- 
visions of Customs Act. Plitf. proved 
the finding of the goods in the premises 
of D. & the duty paid value thereof. 
1). offered no evidence at all :—ZJ/eld: 
by sect. 217 of Customs Act, the burden 
of proving that the guods harboured 
were lawfully imported is upon the 
Person jn whose possession the goods 
are found, & sect. 262 provides that in 
case of any question relating to 
identity, origin, importation or pay- 
ment of duty, the burden is on the 
owner or possessor of the goods, & D. 
having failed to discharge the burden 
put upon him by law, pltf. wus entitled 
to judgment for the duty paid value of 
the goods so found on his premises.— 
I. v. Dou, [1931] Ex. C. R. 159.— 
CAN. 


ti. ——.]}—R. v. MOYLE (1928), 49 
Can. Crim. Cas. 375.—-CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.—D. 


sa. Sentence of imprisonment in 
default of payment of costs-—Invalid. }— 
Ex p. MONAHAN (N. B.), [1929] 1 
aa R, 804; 51 Can. Crim. Cas. 15.— 


PART XIIL seat 1, SUB-SECT. 2. 


sb. Hvidence—Hetrospective operation 
of amending Act.|—Statates of Canada, 
1928 (c, 16), 8. 5, which amended 
ht. 8. C., 1927 (0. 42), s. 262, & changed 
the law of evidence in prosecutions 
under c. 42, is retroactive in effect & 
applicable tu the hearing of an appeal 
to the county ct. from a conviction 
made prior to its passing.-R. v. 
BINGLEY, (1929] 1 D. L. R. 7773 61 
wes Crim. Cas. 268 ; 60 N.S. R. dtl. - 


PART XIII. SECT. 2. 


sco. Ship within three mile limit- - 
Entry due to “ unavoidable caiuse.’’} -- 
Deft. ship was seized by the Custoins 
Authorities under sect. 183 (c. 42) of 


Cases 8lla—84la. 


to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), s. 21 (1), & 
it could, therefore, lawfully be commenced 
without an order of the Inland Revenue 


Part XIV.—Expenditure 


837. Add. Annotations :—Apprvd. Nixon v. A.-G. 


(1930), 100 L. J. Ch. 70. Refd. Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 


889. Add. Annotations :—Apprvd. Nixon v. A.-G. 


(1930), 100 L. J. Ch. 70. Refd. Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 


841a. Right to pension—Not enforceable at law.|— 


An established civil servant of the Crown has, 
on the true construction of Superannuation 
Acts, 1834 to 1909, no legal right to a super- 
annuation allowance or, when such an allow- 
ance has been awarded to him by the Lords 
Cornrs. of the Treasury, to an allowance of 
an amount fixed by reference to the scale 
contained in Superannuation Act, 1859 (c. 26), 
s. 2, as amended by Superannuation Act, 
1909 (c. 10), ss. 1, 3 (1). 

Applts., four retired civil servants who had 
qualified for the award of a superannuation 
allowance, claimed to be entitled as of right 
to have superannuation allowances calcu- 
lated on the full amount of their annual 
salaries & emoluments, including a bonus 
granted by the Treasury to civil servants, in 
accordance with the scale provided by 
Superannuation Act, 1859 (c. 26), s. 2, as 
amended by Superannuation Act, 1909 
(c. 10), ss. 1, 38 (1). Two of applts. entered 
the Civil Service on the faith of a statement 
contained in a Treasury minute of June 14, 
1859. to the effect that all persons appointed 


ENGLISH AND EmprireE Dicest SUPPLEMENT. 


Comrs.—KirnkBY v. Minry, [1929] 2 K. B. 
165; 98 L. J. K. B. 788; 141 L. T. 616; 
98 J. P.176; 45 T. L. R. 427; 27L. G. R. 
438; 28 Cox, C. C. 640, D. C. 


of the Revenue. 


subsequent to the passing of the Act of 1859 
were to be held entitled to the retiring allow- 
ances prescribed by the second sect. of that 
Act, & they contended that the minute was 
a continuing offer by the Treasury on behalf 
of the Crown to such persons that they 
should receive superannuation &sllowances 
on the terms therein contained, & that that 
offer had been accepted by both applts. A 
third applt. entered the service of the 
National Telephone Co. in 1895, & on the 
transfer of the telephones to the Post Office 
under Telephone Act, 1911 (c. 26), assigned 
his share in a contributory pension fund to 
the Postmaster-General, & was appointed 
to a pensionable office in the Post Office 
which qualified him for a superannuation 
allowance under sect. 6 of that Act, which, 
by sect. 10, was to be read as one with the 
Superannuation Acts, 1834 to 1909. The 
Lords Comrs. of the Treasury, acting in 
accordance with a Treasury minute dated 
Mar. 20, 1922, awarded to each of applts. a 
superannuation allowance calculated on a 
basis differing from & less favourable tu him 
than that provided by sect. 2 of 1859 Act, as 
amended by sect. 1 & sect. 3 (1) of 1909 Act, 
& computed his allowance (a) on his fixed 
annual salary & emoluments, exclusive of 
his bonus emoluments; & (b) on a sum less 
than the full amount of his annual bonus 
emolument :—Held: (1) applts. had no 
legal right enforceable in a ct. of law to 
superannuation allowances calculated accord- 


hk. 8. C., 1927 (c. 42), 8. 183, as being 
in Canadian waters contrary to its 
provision. The defence alleged that 
the entry into Canadian waters was 
due to the fact that the sole man in 
command, during the illness of the 
master believed himself without the 
three mile limit. The anchorage was 
Inaude in the dark, & this man had 
been battling with the elements for 
two days alone, had only had three 
hours’ sleep in 72, & was exhausted :— 
Held: in the circumstances, he could 
not be regarded as a& mariner in 
ordinary conditions, & could not be 
called upon to take such precautions 
aus would in other circumstances be 
required by this ct., & the ontry was 
due to ‘f unavoidable causes.’’-—R, v. 
‘“Mary CC. FIscHer ” (B. C. Adm.), 
(19291, 4D. L. R. 670; Ex. C. RR. 207; 
52 Can. Crin. Cas. 273.—CAN. 


se. Seizure of unrcyistered motor boat 
~~ Departure without — clearance.|\— 
A certain unregistered motor boat of 
less than 10 tons tonnage was seized 
under sect. 244 of Custoins Act for 
departing from a port in Canada 
without a clearance. She had been 
moored at one pier in the Custoins port 
of Sydney & left this pier to go to 
another point in the same port :—- 
Held s (1) inasmuch as the motor boat 
in question was not required to he 
registered, & was not eligible for cleur- 
anea by Customs on a coasting voyage, 
phe was not required to obtain a clear- 
wace uuder the provisions of the Cus- 
toms Act before leaving her port or 
place of mooring &, in consequence, 


she was not liable for penalty imposed 
by sect. 244 of the Act; (2) the boat 
in question did not depart from the 
port of ena within the meaning of 
said section & the provisions of the 
statute do not apply to a small boat 
which is unregistered & which is pro- 
eecding from ono point in any port to 
another point in the same port without 
goods on board, & that she was not 
required to clear.-—- HEARN v. f., [1930] 
Ex. C. BR. 201.— CAN, 


PART XIV. SECT. 1. 

841la i. Right to pension— Not en- 
Jorceuble at law.jJ—Held: a civil 
servant, retired or romoved from office, 
has no right of action to recover any 
allowance under the Superannuation 
Act, such allowance being entirely in 
the discretion of the executive 
authority. That) no contractual re- 
lationship arises between the Crown & 
its servants with respect to such 
allowances. To create such  con- 
tractual relationship would require 
express statutory enactment.—MILLEK 
v. It., [1931] Ex. C. R. 22.—CAN. 

1 i, —-— ---~.J]-—-G. entered the 
service of the Govt. Railways in 1887. 
On Nov. 11, 1911, he was dismissed 
for misconduct. On Mar. 6, 1913, he 
Was again engaged & continued in the 
service until Feb. 1, 1928, when he 
retired. The Superannuation Hoard 
decided that he was entitled to a 
retiring allowance calculated only in 
respect. of his service from Mar. 6, 
1913, to the date of his retirement :— 
Held: he was entitled to the payment 
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of superannuation allowance calculated 
upon the whole period of lis service, 
viz. 39 years.— Hae p. GIBBONS (1928), 
29 8. R. N.S. W. 182; 46 N.S. W. 
W. N. 56.---AUS. 


qi. - — Kreent when “ in service of 
the State ’--lWho is. |}—Superannuation 
(Amendment) Act, 1918, 8. 3, provides 
as follows: ‘* A person to whom a 
superannuation allowance under any 
Acts relating to the Public Service 

-. may be at any time payable 
shall not be deemed...to be 
eutitled to be paid such allowance 
... in respeet of any period... 
during which he... is employed in 
the service of the State... 7’ :— 
feld: w«w tipstaff to a justice of the 
Industrial Arbn. Ct. was ‘‘in the 
service of the State ” within the sect., 
&, therefore, while so employed was 
not entitled to be paid any superannua- 
tion allowance which had accrued due 
to him.—-#e THE SUPERANNUATION 
Boarn, La yp. DOCKRELL (1929), 47 
N. Ss. Ww. Ww. N. 91.—AUS. 


q iit —-——- Meaning of salary.jJ— 
Sums of money paid by the Govt. 
Savings Bank Comrs. to its officers in 
respect of their children, & known as 
“family allowances,”’ are not salary 
within Superannuation Act, 1916, s. 3. 
—fit SUPERANNUATION ACT, EHX yp. 
NEw SOUTH WALES, COMRS. OF THE 
GOVERNMENT SAVINGS BANK (1929), 
47 N.S. W. W. N. 165.-- AUS. 


sf. Right of Crown to amount, |-— 
aaa vw. R., [1924] Exch. C. R. 29.— 


843a. Savings 


ing to the scale fixed by sect. 2 of 1859 Act 
as amended by sect. 1 & sect. 3 (1) of 1909 
Act; (2) as to the claim founded on contract, 
the only power of the Lords Comrs. of the 
Treasury was conferred by statute, & they 
had no authority to contract themselves out 
of it; (8) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applts.— NIXON 
v. A.-G., [1931] A. O. 184; 100 L. J. Ch. 70; 
144 L. T. 249; 47 T. L. 2. 95, H. L. 

Certificates —- Nomination to — 
Validity..—War Savings Certificates Regula- 
tions, 1919, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 
are not ultra vires, because they modify, & 


Vol. XXXIX.—Revenue. 


Cases 84la—880a. 


incorporate & apply as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess of 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfcited.— Re KIMBER, VALE v. ROCKMAN, 
[1928] Ch. 749; 97 L. J. Ch. 480; 189 L. T. 
550; 72 Sol. Jo. 545. 


853. Add. Annotation :—Apld. Green v. Weatherill, 


880a. 
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[1929] 2 Oh. 213. 


eee) 





Ez p. Rosknow, [1885] 


Cases 27—139. 


ENGLISH AND Empire Digest SUPPLEMENT. 


ROYAL FORCES. 
Part |.--The Royal Navy. 


27. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G, (1932), 48 T. L. R. 375. 


Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


38a. Right to indemnity—-For expenses in case of 
damage to ship or stores.|—-A Govt. steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores :—Held: such 
stipulation was no bar to salvage compensa- 
tion.— THE Lustre (1834), 3 Hag. Adm. 154 ; 
166 KE. R. 363. 


alnnotations :-—Consd. The Ewell Grove (1835), 3 Hag. Adin. 
209; China Navigation Co. 7. A.-G. (1932), 48 I. L. HR. 
375. Refd. The Lord Dufferin (1849), 7 Notes of Cases 
Supp. xxxiii. 

51. Add. Annotation :-—Consd. China Navigation 

Co. v. A.-G. (1932), 48 'T. L. R. 375. 

Ship ‘‘ specially equipped with salvage 

plant.’’|—A cable ship belonging to the 

Admlty. & in the employ of the Post Office 

rendered salvage services to a vessel, which 


31. 





56a. 





Part V.—-The 


Add. Annotations :-—Consd. China Navigation 
Co. r, A.-G. (1932), 48 T. L. R. 3875. Refd. 
Nixon v. A.-G., [1930] 1 Ch. 566. 


120a. Disposition of forces-—Prerogative right of 
Crown. }-—When Parliament has by the Amy 
(Annual) Act sanctioned the raising & keeping 
of the army for one year, the right of the 
Crown in time of peace as to the disposition 


111. 


had lost her propeller & required towage 
assistance. The cable ship was fitted with 
grappling ropes & other salvage gear, & 
was specially constructed for laying & repair- 
ing submarine telegraph cables :——Held : 
even assuming the equipment constituted 
‘“‘ salvage plant,’’ the vessel was not ‘‘ specially 
equipped with salvage plant,” which meant 
plant of a kind that a vessel would not be 
equipped with except for the purpose of 
rendering salvage services, & the Admlty. 
were not entitled to claim salvage remunera- 
tion in respect of the services of the vessel 
under Merchant Shipping (Salvage) Act, 1916 
(c. 41).—THE MonrGana, [1920] P. 442; 89 
L. J. P. 282; 124 L. T. 254; 36 T. L. KR. 
747; 15 Asp. M. L. O. 160. 


Srcr. 2.—-COLONIAL NAVAL FORCES. 
See, now, Colonial Naval Defence Act, 1931 
(c. 9). 


Regular Army. 


trolled by the cts.~ CHINA NAVIGATION Co.. 
lirp. v. A.-G., [1932] 2 K. B. 197; 101 L. J. 
W. BL. A778; 1AT LAT. 225 48 Th. BR. 375, 
(tA, 

130. Add. Annotation :-—Refd. China Navigation 
Co. v. A.-G. (1982), 48 T. L. R. 375. 

137a. Whether action lies against Crown. |---- 
KYNASTON @. A.-G. (1982), 19 T. I. Re TEA. 


& use of the forces so raised is a prerogative | 189. .idd. Annotation :—-Consd. Nixon v. A.-G. 


tight the exercise of which cannot be con- 


(1930), 100 L. J. Ch. 70. 


Part Vill.-—The Air Force. 


Acquisition of land.]—Sce CompulLSoRY PURCHASE, No. 268a, ante. 


PART V. SECT. 1. 


sa. Ivffect of cnlistment. }—Enlistment 
by a subject. under the Militia Act, is 
in the nature of a formal transmutation 
of a citizen into a soldier for the time 
being, & as required by the Defence of 
the Realm, & does not constitute a 
contract between the subject & the 
Crown creating mutual rights & 
obligations. -Cooke vr. K., [1929] 
ix. C. It. 20.---CAN, 


PART V. SECS. 3, SUB-SECT. 2. 


di. .|] ~.Wilitary offieers & 
soldiers, while in the service of the 
Crown hold theie positions at & during 
the pleasure of the Crown, & no action 
at Jaw lies for their pay. Cookie. 2, 


[1929] Ex. C. 2. 20.-—CAN, 


sb. Pension act of grace only.j}-— 
Pensions are an act of grace & bounty 
of the Crown which must be left to the 
discretion of the Govt.; & there can 
be no review of the discretion of the 
Pensions Board by the ct.—-THOMAS 
av R., (1928) 2 D. L. KR. 535; (1928) 
Exch. C. R. 26.—CAN. 


se. Jurisdiction of Wederal Ajypeal 
Board.|-~In Jan. 1923, the Buard of 
Pension Coinrs. refused pension in the 
matter of one S. on the ground that. his 
death was not. attributable to military 
service. An pppoe was taken to the 
ederal Appeal Board under 13 & 34 
Gev, 5, c. 62, 5. 10, & the latter found 
the death was duc to military service. 
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By 14 & 15 Geo. 5, c. 60, 8. 10, the 
Appeal Board was required to givo 
certain information in its judgment. 
The Comrs., claiming the Appeal Board 
had not complied with the statute, 
refused to pay the pension. The 
Minister, under 18 & 19 Geo. 5, c. 38, 
8s. 30 (8), referred the matter to this 
ct. for determination: --Held: the 
appeal having been heard & decided 
in 1926, the question of its jurisdiction 
must bo determined under the law in 
force at. that time, & under 13 & 14 
Geo. 5, c. 62, 5. 10, the Appeal Board 
had jurisdiction to hear & determine 
appeals from the refusal of pension by 
the Board of Ponsion Comrs.—SkItTcH 
Y. MINISTER OF PENSIONS & NATIONAL 
Hearn, (193 ix. C. Tt. 07.— CAN. 


Vol. XXXTX—Royal Forces. 


Cases 265-281. 


Part IX..—Matters Common to Navy, Army and Air Force. 


265. Add. Annotation :—Consd. Mackenzie-Kennedy 


v. Air Council (1927), 138 L. T. 8. 


Suct. 6.-WAR PENSIONS. 


‘266a. Final award—Notice of right of appeal— 


J.S. 


Construction of Regulation.|—-War Pensions 
Act, 1921 (c. 49), s. 4, provided for final 
awards & for appeals within one year from 
those awards. Sub-sect. 3 provided: ‘‘ The 
Minister shall, in such manner as may be 
prescribed by regulations made by him under 
this section, bring the provisions of this sub- 
section to the notice of persons having a right. 
of appeal thereunder.”’ 

Sub-sect. 4 brought into the scope of the 
section officers in whose cases flnal awards had 


been made before the Act, but substituted for 
one year from the award one year from a date 
to be fixed by the Minister by regulations. 
By War Pensions (Final Awards) Amend- 
ment Regs., 1923, the date fixed was Feb. 7, 
1923, & Reg. 3 provided : 

‘* Notice of the right of appeal shall be 
published in three successive issues of the 
British Legion & in six successive issues of the 
principal daily or weekly newspapers cir- 
culating in London & the provinces. & suit- 
able notices shall be displayed in the local 
offices of the Ministry :—Held: so far as the 
regulation required publication in Tondon 
newspapers it did not require publication 
in more than one principal daily newspaper.-— 
R. v. Wuytt, bz p. MINISTER OF PENSIONS 
(1931), 48 T. L. R. 1893; 76 Sol. Jo. 68. 


Part X:——Disciplinary Tribunals. 


281. Add. Annotation :— Consd. Hearts of Oak Assurance Co. v, A.-G. (1981), 47 T. L. R. 579. 


7 
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Cases 9-—408a. 
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SALE OF GOODS. 
Part |—The Contract of Sale Generally. 


9. Add. Annotation :—Refd. Dominion Press v. 
Justoms & Excise Minister, [1928] A. C. 340. 

-}-—BOWMAKER, LTD. v. WILLIAMS (1930), 
74 Sol. Jo. 836. 

28a. Option clause-—Terms of future contract not 
set out---‘‘ Prices to be agreed upon.’’] -—— 
May & BuTcurR v. R. (1929), cited 36 Com. 
Cas. 366. 

Annotation :-—Distd. Hillas rv. Arcos Ltd. (1932), 147 L.'P. 508. 

28b. Option clause—-Terms of future contract not 
set out.|-—-A eontract relating to the sale of 
timber contained (inter alia) a clause pro- 
viding that the buyers should have the 
option of entering into a contract with the 
sellers for the purchase of further timber in 
the future. The option clause did not 
specify the precise kinds, sizes, & quantities 
of the timber to be supplied under the cun- 





iia. 


34. 


templated future contract, nor did it state 
the ports or the manner of shipment :— 
Held: both on the authority of May & 
Butcher v. The King ({1929] not reported) 
& on general principles that the option clause, 
in view of the number of matters relating to 
the future contemplated contract which it 
left undetermined, was not itself an agrce- 
ment, but was only an agreement to make an 
agreement & was therefore not enforceable 
at law.-—Hintas (W. N.) & Co., Lrn. »v. 
ARCOS, LTD. (1931), 836 Com. Cas. 353, C. A.; 
revsd., 147 14. T. 5033 88 Com. Cas. 23, H. L. 
Add. Annotation :—Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 
Add. Annotation : 
Sr ieaaa & Excise Minister, 
340. 





Refd. Dominion Press 7. 
[1928] A. ©. 


Part I].—Formation of Contract. 


180a. -—---- Pending alterations.|- GonLFING AMUSE- 
MENTS, rp. v EVirARrpD & ELLs (1931), 
75 Sol. Jo. 580. 

200. Add. Citations :---138 L. T. 154 
14; 33 Com. Cas. 101. 

341. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


| 401 
| 
| 


89. Refd. Re Windsor Steam Coal Co. 
(1901) (1928), 140 L.. T. 80; Bentall, Horslev 
& Baldry v. Vicary (1980), 47 I. L. RR. 99; 
Hall vv. Brooklands Auto-Racing Club (1932), 
AS TT. Ta. Re 546. 

Add. Annotations --- Robert A. Munro & Co. 
rn. Meyer, [1980] 2K. B. 3123 Bell ve. Lever 


380. Add. Annotations :—Consd. Gaze W. H. & Te aa Ee (ANGE Arad wee 
Sons v. Port Talbot Corpn. (1929), 938 J. P. 403a. --—--- Perishing of only part of goods.|—Sale 


PART I. SECT. 1. 
ei, —--- Contract between fishermen 
dé cannery.) ~SALO wv. ANGLO BRITISH 
CULUMBIA PACKING Co., LTb., [1929] 
1D.L. R. 874; 1 W. W. R. 385; 40 
B. C. KR. 481.—CAN. 
sm. /distiunguished from contract tn 
respect of trade-mark or copyright.) 
BERTRAND ¢. WARRE, [19382] S.C. OR. 
364; 2 1. 1. 0. 47.-- CAN 


PART I. SECT. 2. 


sa. Real nature of transuction re- 
gaurded—Provision for payment by com- 
mission.}—-By agreement between pitf. 
co. & deft., deft. was granted the sole 
selling-rights for New Zealand for 
certain of pltf. co.’s manufactures. 
The agreement provided that deft. 
should be entitied by way of remunera- 
tion to a ‘‘ commission ’’ of 10 per 
cent. on the invoiced value of the 
manufacturer, to be deducted by deft. 
therefrom. Vayments for the manu- 
factures were to be made against 
receipt of shipping ducuments by deft.’s 
London or other English agent. In an 
action by ans co. against deft. for an 
account of the procceds of sales of 
pltf. co.’s products by deft. :—Held: 
notwithstanding that the agreement 
rovided for the remuneration of deft. 
y way of a “ commission,” the pro- 
visions therein relative to payment for 
the goods by deft. pointed to tho 
relationship between the parties being 
that of vendor & purchaser & the 
account should be taken on that basis, 
—GANNOW JENGINEERING Co., LTD, v. 
RICHARDSON, [1930] N. Z. I. R. 361.—- 
sh Coubaet lo delieer qolatoes- As 
payment = for fertibser.| Wapk «+. 
VALKER (1980), 2 Mob. RR. t05. CAN, 


sm. Purchase of avain by elevator com- 
pony.| -Pitf. stered grain with deft. 
elevator co. & was given uw graded 
storage receipt therefor in pursuance 
of sect. 148 of the Canada Grain Act, 
1925. Aftorwards pitf, & deft. agreed 
that ptf. would sell the grain to deft. 
ata price three ceuts per bushel above 
the Fort William price, less freight 
& charges, at any time that pltf. 
clected so to sell, & deft. agreed to 
purchase the grain on such. election. 
The grain was put in «w particular bin 
by itself & imost of it remained there 
until it was destroyed by fire before 
ptf. had made such election : ~ Held: 
the ownership of the grain had not 
passed to deft. under the contract.—- 
BUSSE #. IQDMONTON GRAIN & HAY 
Co., UTp., (1932) 1 W. W. RR. 296; 
{P.u. R. 745; 26 Alta. I. 2. 83. -- 


CAN. 
PART I. SECT. 6. 

sp. Shares in company.j—‘ Goods,” 
as defined in the Indian Contract Act, 
1872, comprise every kind of movable 
property, including shares in a co.--- 
DOMINGO v. Dr Souza (1928), I. L. RR. 
50 All. 695.—IND. 


PART II. ped * ideas i 
se a s 

sc, Marginal note—Giving power to 
vary or confirm option.|\—Held: the 
contract form containing the marginal 
note constituted a memorandum suffi- 
cient to satisfy Stat. Frauds.— 
J. B. RoGErs, Lrp. » Harry LESNIn, 
Lrn. (1927), 27 & KR. N. 8. W. 427; 
44 N. 8. W. W. N, 149.---AUS, 


PART IL. say’ i Sopeamce T.-~ 
sd. of delivery), --A verbal 


18 


Llace 


agreement, tuade at the business 
premnises of the purchaser of goods, 
included a term that the vendor should 
doliver the goods at the purchaser’s 
prenuses. Jinmediately afterwards a 
written order was signed on behalf of 
the purchaser, & handed to the vendor's 
representative, which contained the 
names of the parties, particulars of the 
goods, & the price, & also the words 
**Piease supply us with the following 
goods,” but which did not.) contain 
any further reference to the place at 
which the goods were to be delivered : 
—Held: giving the ordinary business 
meaning to the words quoted, & having 
regard to the fact that the parties were 
business men, & to the circumstances 
in which the document was written, 
the document indicated with sufficient 
clearness where the place of delivery 
of the goods was to be, & constituted 
wsifficient note or memorandum of the 
agreement within Goods Act, 1914, 
6. 9 (1).---WISKIN @. TERDICH BROB. 
Pry., UTD., (1928). V. La. RR. 387; [1928] 
Argus L. R. 242.—AUS. 


PART IL. smmel’s Go 8.—- 


se. Oral contract by agent—levuca- 
tion of agency before signature. j— 
Morer & Co. v. Smiry & GOLDBERG, 
Ltv., [1929] 4 D. L. R. 4163; 8. C. RR. 
6253; affg., [1929] 2 D. L. R. 642; 63 
O. Tu. Tk. 388.—-CAN. 


PART II. SECT. 4, SUB-SECT. 9. 

339 x. -—- 6+ ee oe. F-PAGE 0. 
PRooTOR (1884), 5 O. R. 238.—CAN, 

346 i. By execution of contract. ] 
-- COOLIN v. GCoorin (Sask.), [1920 3 
W. W. It. 812.—CAN. 
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Vol. XXXIX.-—Sale of Goods. Cases 408a—539a. 


of Goods Act, 1893 (c. 71), s. 6, applies where 
there is a contract for the sale of specific 
goods & a part, but not the whole, of the 
goods has, without the knowledge of the 
parties to the contract, already ceased to 
exist. BARROW, LANE & BALLARD, LTD. v. 
PHiuLie Pamurs & Co., Lrp., [1929] 1 
K. B. 574; 98 L. J. K. B. 193; 140 L. T. 
‘670; 45 T. L. R. 1838; 72 Sol. Jo. 874; 
34 Com. Cas. 119. 

Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


430a. ‘‘ Current prices.’’|—-By an agreement dated 


512. 


526. 


July 12, 1927, pltfs. & defts. agreed that 
pltfs. were to deal with defts.’ entire output 
of Jarrow pig iron available for delivery in 
Scotland, pltis. undertaking to push the sale 
of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current prices for Middlesbrough 
pig iron, free on truck makers’ works or 
f.o.b. makers’ wharf, excluding Tees dues, 
& to pay cash on Mondays for the previous 
weeks’ shipments. Disputes having arisen 
between the parties about the prices which 
pltfs. ought to charge for the pig iron which 
they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. brought an action for breach 
of contract, because, as they alleged, defts. 
refused to supply them at ‘‘ the current prices 
for the Middlesbrough pig iron.’ Defts. 
contended that the phrase ‘‘ current prices ”’ 
were the list prices which were published 
every week in a trade newspaper by a group 
or combine of iron founders in Middlesbrough, 
but pltfs. contended that ‘‘ current prices ”’ 


rf 


the combine :—Held: the expression “ cur- 
rent prices’”’ in the agreement meant the list 
prices which were. published every week by 
the combine in Middlesbrough, & did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine.—Jacks & Cv. v. PALMER’S 
SHIPBUILDING & IRON Co. (1928), 98 L. J. 
oe 366; 140 L. T. 473 ; 34 Com. Cas. 107, 


433a. Minimum price—-Construction of standard 


434. 


453a. 


462. 


contract.|—The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on variable 
factors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 
that the manufacturers were entitled to 
include the tonnage bonus in the minimum 

rice, & the bonus applied only if it would 

ring the contract price above the minimum. 
—Brown & Sons v. LINCOLNSHIRE BEET 
SuGaR Co., Lrp. (1929), 45 T. LL. R. 199, 
D. C. 


Add. Annotation :—Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Ch. 1. 


‘**Free house London.’’|—-Held: an 
‘‘ agreement to the contrary ”’ within Finance 
Act, 1901 (c. 7), 8. 10, & the foreign seller 
was liable for duty imposed by Abnormal 
Importations (Customs Duties) Act, 1931.— 
LANIFICIO Dr MANERBIO S. A. v. GOLD (1. 
& R.) (1932), 76 Sol. Jo. 289. 


Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 





meant the price at which pig iron was actually | 472, Add. Annotation :—Consd. Charles v. Cardiff 


heing sold in Scotland by the sole agent of 


Collieries (1928), 44 T. L. R. 448. 


Part I1l.——Conditions and Warranties. 


Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 


Add. Annotation :—Consd. Sullivan v. Con- 
stable (1982), 48 'T. L. R. 2607, 


27a. —~-~ --—-.J—-A quantity of Finnish timber 


PART Ii. SECT. 7, SUB-SECT. 1. 


sf. 


Sg. 


was sold to buyers in London by a contract 
providing that the goods were to be properly 
seasoned for shipment, & that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
weather the sellers were unable to season 


Meaning of “* cost landed price.’’} tho 


** Current market price.’’] -- Deft. 


part of the goods properly :—Held: the 
provision as to seasoning was not a con- 
dition but only a warranty, & therefore the 
buyers were not entitled to reject the goods, 
but could only claim an allowance off the 
price. —MonTAGUE LL. Meyer, LTp. 21, 
Kivisto (1929), 142 L. T. 480; 46 T. L. R. 
162 ; 74 Sol. Jo. 58, C. A. 


Annotation :—Consd. Montague L. Meyer, Ltd. v. Usakeys htio 
Carelia Timber Co. (1930), 36 Com. Cas. 17. 


539a. Omission of usual trade description 


deft. was given the exclusive sale to 
said dealers for @ period of years & 
dealers were allowed an extra 


said subsequent 


the foundation of pl{f.’s rights under 
his contract, &, therefore, he was not, 


in 
invoice.|-—Storp v. Hint & SoNs (1928), 72 
Sol. Jo. 122. 


_. , within reasonable time-- Liability 
in damages.]}-- SNoW t. HARRIS, [1930] 
1 D. L. R. 802 ; 1 M. 1, R. 51.-- CAN. 


PART III. SECT. 3, SUB-SECT. 1. 
sa. Mistuke.J—Where a sale, which 


was not by order or description but of 
a specific chattel] known to the buyer, 


~-~REVILLON WHOLESALE, LTp. v. ‘ee 

SG. It, 6387 affo,, (1920) 2D. L. B fou conte: —/eld:” sald. eubsequent 
917: 1 Ww Ww COs be: ; lta. L. R. special contracts did not displace the 
teas a AN » KR, 8255 34 “LR. original ‘* current market 


rice *’ as 


—— 


oil Go. agreed to furnish pltf., a dealer, 
with oline “at the same current 
inarket price ’’ as furnished to the trade 
Fenerally ; & because pltf. ugreed to 
uy his gasoline from deft. for three 
years deft. agreed to give him an extra 
discount of one cent. The usual & 
current trade discount at the time was 


four cents off the retail or ‘* tank 
wagon price.”” Subsequentl deft. 
made apecital contracts with other 


dealers, representing about 90 per cent. 
of the trade. Under these contracts 


as he contended, entitled to a discount 
of seven conts below the retall price.— 
JACKSON ¥. SHELL OL Co., [1931] 1 
W. W. 1.477; 43 B.C. R. 449.—- CAN. 


PART Il. SECT. 1, SUB-SECT. 6.—A. 


sh. Sale of logs—-Time for mensure- 
ment-- When delivercd into water.j|— 
McKENzI© vt. McDonNELL, [1931] 38 
Db. R. 229; 3M. Py R, 18.—-CAN., 


PART III. SECT. 2, SUB-SECT. 38. 
sl. Buyer to sunply ship—-Failure to 


19 


was made on the understanding & in 
tho honest belief that it was inhcrently 
a better article than it really was, e.g. 
that it was a new motor car of recent 
make, whereas it was in fact a used & 
damaged car of an earlier make, but 
there was no_ representation or 
warranty, & title passed before the 
parties discovered their mistake, the 
purchaser was held not to be entitled 
to rescission or other relief.—-BROoK rf. 
Cripps, (19380) 1 W. W. RR. 5953; 2 
TD). Iu. 1k. 818.--CAN. 
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contracted in the belief that the goods sup- 
lied by the sellers were in accordance with 
he contract, whereas the meal was not in 
accordance with the contract, & he counter- 
claimed for rescission of the agreement & 
for the return of the money paid under it 
& also for damages for the breach of con- 
tract :—-Held: the various deliveries of 
meal which had been made by the sellers 
before the date of the agreement did not, by 
reason of the adulteration, answer the con- 
tract description & therefore might have been 
rejected by the buyer if the defects had been 
discovered in time, notwithstanding the 
clause in the contract: ‘‘ the goods to be 
taken with all faults & defects, damaged or 
inferior, if any, at valuation to be arranged 
...” because that clause applied only to 
goods which answered the trade description, 
& did not shut out the overriding warranty 
in Sale of Goods Act, 1893 (c. 71), s. 13, that 
in a sale of goods by description there is an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that ‘ Hach 
delivery or shipment shall be treated as a 
separate contract, & the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments ”’ could not be construed so as to 
defeat the rights of the buyer under Sale of 
Goods Act, 1893 (c. 71), s. 31 (2), to treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract ; notwithstanding 
that the sellers had no knowledge of the 
defects & had no intention to deliver defective 
articles, inasmuch as the intention of a seller 
must be judged from his acts. But although 
the buyer, if he had at the date of the agree- 
ment for cancellation ascertained all the 
facts relating to the past deliveries, might 
have been entitled to treat the contract as 
having been repudiated by the sellers, yet 
as it was in the circumstances doubtful 
whether he would have so elected, the defence 
that the agreement had been entcred into 
under such a mutual mistake as would 
justify a rescission of the agreement failed, 
even apart from any question of restilutio in 
antegrum. The buyer, however, was entitled 
to damages in respect of the defective quality 
of the meal that had been delivered, & to 
a declaration that, in view of the defective 
quality of the meal, he was not bound to 
take delivery of the meal that was un- 
delivered.—HKOBERT A. Monro & Co.,, 
Lirp. v. MEysr, [1930] 2 K. B. 312; 99 
L. J. K. B. 703; 143 L. T. 565; 35 Com. 
Cas, 232. 
674a. Timber sold as ‘‘ under deck ’’—Carried on 
deck & damaged.]|-—Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 


PART IL. SECT. 4, SUB-SECT. 2.— 
C. (a). 


description of the article as a Furber.— 
BaAmLEY v, Ororr, (1932) 1 W. W. R. 


‘‘ under deck ’? & providing that “‘ the buyers 
shall not reject the goods herein specified, but 
shall accept or pay for them in terms of the 
contract against shipping ducuments.’’ When 
the timber arrived the buyers found that 
almost the whole of it had been carried on 
deck & had been damaged by sea water, 
& they refused to accept it, on the ground 
that it was not the timber specified in the 
contract :—/eld: the words ‘ under deck ”’ 
were a condition of the contract, & were 
part of the contract description of the goods, 
& on both grounds the buyers were entitled 
to reject.—MonTAGUE L. MEYER, Lrp. v. 
TRAVARU A/B H. CORNELIUS, OF GAMLEBY 
(1930), 46 T. L. R. 553; 74 Sol. Jo. 466. 

675a. Effect of adulteration.|—RosERT A. MUNRO 
& Co., Lrp. v, Meyer, No. 645a, ante. 

682. Add. Annotations :-—Refd. London Holeproof 
Hosiery Co. v. Padmore (1928), 44 T. I. R. 
499; Bell v. Lever Bros., Ltd. (1981), 146 
L. T. 258; Sullivan v. Constable (1932), 48 1. 
L. R. 369. 

705. Add. Annotation :—-Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 . J. 
Pp. OC. 119. 

-—-— Mineral water.]--MCALISTER (On 
DONOGHUE) v. STEVENSON, No. 85ba, post. 

726. Add. Annotation :—Refd. Canada Atlantic 
Grain Export Co. 4Inc.) v. Hilers (1929), 35 
Com. Cas. 90. 

744a. Effect of Sale of Goods Act, 1893 (ec. 71), 
s. 14 (1).]—Mepway On, & SronaGEe Co., 
Lrp. v. SILICA GET. CorPn. (1928), 8338 Com. 
Cas. 195, H. L. 

766. Add. Annotation :—Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Hilers (1929), 35 
Com. Cas. 90. 

780a. ——- -—-— Bottle—For wine.]---MORELLI v. 
Fircu & GIBBONS, No. 619a, ante. 


715a. 





782. Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 

788. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
f1929] 1 Kk. B. 470. 

790. Add. Annotation :~-Refd. Canada Atlantic 


Grain Export Co. (Inc.) v. Hilers (1929), 35 
Com. Cas. 90. 

813. Add. Annotation: —Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

849. Add. Annotations :—As to (2) Consd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. CG. 119. Refd. Bottomley v. Bannister 
(1931), 101 L. J. K. B. 46. 

852. Add. Annotation :—Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. Js 
Pr. C. 119. 

854. Add. Annotations :—Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 


(Alta.), [1929] 1 D. L. R, 594.—CAN. 


sh. “ Furber "—Sale of violin.j— 106; 1D. L. R. 777; 40 Man. L. R. PART IIL. gaa 6, SUB-SECT. 2.— 
ate who was learning to play the 146.—CAN. » (a). 

2 — - 

lit, Rong» violin ftom defi, WHO parry 1H SECT. 6, SUB-SECT. 1. ,,.2f- Prof tal murpose mown Not 

maker. Pltf. had informed deft. that 681 viii. ——— ——--—- ———.]—-MURRAY : 


he wished to exchange the violin he 
then had for a better one, paying the 
difference in cash. Deft. showed pltf. 
@ violin which had been recentl 

received from England & told pltf. 
that it was one made by Furber, “ one 
of the old English makers ” :—Jield: 
an essential term of the sale was the 


v. Resves Surety Co., [1928] 2 


D. L. R. 873.—CAN. 


PART UI. SECT. 5, SUB-SECT. 2.-—A. 


sf. Exceplions to rule—Goods in- 
tended for one purpose— U se for another.) 
—McCNEILL 2. OTOR SERVICE Co, 


21 


—CRISS U. ALEXANDER (1928), 28 S. R 
ary W. 297; 45 N.S. W. W.N. 76 


PART III. SECT. 5, SUB-SECT. 3.—A., 


765 v. -J}—WINSLEY Bros. 1. 
WoopFIELD ImrorRTING Co., [1929] 
N. ”. Il. R. 480.—N.Z. 


meperaaty 
a 





Oases 854—916a. 


856a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


P. C. 1193 Bottomley v. Bannister, [1932] 1 | 857. Add. Annotation :—Consd. Bottomley v. Ban- 


K. B. 458. 

——-.+—-Under English & Scots law 
alike a manufacturer of products which he 
sells in such a form as to show that he 
intends them to reach the ultimate consumer 
in the form in which they left him with no 
reasonable possibility of intermediate ex- 
amination, & with the knowledge that the 
absence of reasonable care in the preparation 
& putting up of the products will result in 
injury to consumer’s life or property owes a 
duty to consumer to take that reasonable 
care, & an action by the ultimate consumer 
will lie against the manufacturer. 

Applt. drank a bottle of ginger beer, 
manufactured by resp., which a friend had 
bought from a retailer & given to her. The 
bottle contained the decomposed remains 
of a snail which were not & could not be 
detected (the glass of the bottle being of a 
dark colour) :—Held: she was entitled to 
succeed in a claim for damages for injury to 
health against the manufacturer of the 
ginger beer put by him in the bottle— 
M‘ALISTER (OR DONOGHUE) v. STEVENSON, 
{1982] A.C. 562; 101hL.3.P.C.119; 1471.7. 
281; 48 T. L. R. 494; 76 Sol. Jo. 3963; 37 
Com. Cas. 350, H. L. 





Annatation :—Distd. Farr 7. Butters Bros. & Co., 11932] 
2K. B. 606, 


856b. ——— 


Defect ascertained by third party. ] 
Crane manufacturers sold a crane in parts to 
a tirm of builders, the arrangement being that 
the parts were to be assembled by the 
builders’ men. The builders bad in their 
employment an experienced crane erector, 
who in assembling the parts found that 
certain cog-wheels worked stiffly, did not 
fit accurately, & required to be remedied ; 
he accordingly marked in chalk the places 
where there was inaccurate fitting. saying at 
the same time that he would have to report 
the matter to his employers. Before the 
defects so discovered had been remedied 
the erector began working the crane, & while 
he was so engaged a part of it fell & killed 
him, the fall being due to the defects above 
mentioned. Jn an action by his widow under 
the Fatal Accidents Act, 1846 (c. 98), against 
the manufacturers of the crane :—Held: 
the defects being discoverable on reason- 
able inspection, &, having in fact been dis- 
covered by the deceased man, the manu- 
facturers owed him no duty & were not liable 
for the accident.—FARR v. BUTTERS Bros. 
& Co., [19382] 2 K. B. 606; 101 L. J. K. B. 
768; 147 L. T. 427, C. A. 





916a. 


nister, [1932] 1 K. B. 458; McAlister (or 
Ee v. Stevenson (1932), 101 L. J. 


877, Add. Annotation :—Refd. Walton Harvey, 


Ltd. v. Walker & Homfrays, Ltd., [1931] 1 


_Ch. 274. 
877a. ——- Nomination of vessel by buyer—No 


warranty of seaworthiness.}—A contract for 
the sale of oil by a series of deliveries pro- 
vided for delivery at B. into tank steamers 
of the buyers, & 15 days’ notice of arrival of 
steamer was to be given to the sellers. The 
contract further provided that in the evont 
of accidents on board steamers the operation 
of the contract was to be suspended & at the 
buyers’ option the contract quantity was to 
be reduced pro rata. For one of the deliveries 
the buyers nominated a steamer which they 
had on time charter, but at the time the 
steamer, without the knowledge of the 
buyers, was unseaworthy, & the buyers, on 
learning that the steamer had had an 
accident & must be dry docked, intimated 
their exercise of their option to reduce the 
quantity of oil to be taken. The sellers 
contended that it was the duty of the buyers 
to charter some other vessel :—Held: on a 
case stated by an arbitrator, the buyers did 
not warrant the seaworthiness of vessels 
which they nominated for the performance 
of such a contract, & they were entitled to 
exercise their option——MrEpway Om & 
STorRaAGE Co., Lrp. v. Russian Orn Propvucts, 
Lrp. (1931), 47 T. L. R. 402 ; 75 Sol. Jo. 408. 


885a. Date of shipment—lIn bill of lading—C.1.f. 


contract.|—JamMEes Fintay & Co. v. N. V. 
Kwik Hoo Tona HANDEL MAATSCHAPPI, 
No. 1814a, poat. 


893. 4dd. Arnotations :--As lo (2) Refd. Livock 


z. Pearson (1928), 33 Com. Cas. 188; Hall 
v. Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. 

Warranty excluded as to defect not 
apparent on reasonable examination.) —— 
Claimants, grain exporters in Canada, sold a 
quartity of barley to resps., merchants in 
Germany. The sale was on c.i.f. terms, & 
the contract contained a clause providing 
that the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 





ee a ent i ale ee th eR 


PART III. SECT. 17, SUB-SECT. 1. 

sh. Goods ‘to be Aiea a "by 
vendor— Whether reshipment by carrying 
vessel necessary,}—SCARLETT & Co. t. 
H. A. STEPHENSON & Son, LTp., {1929] 
W. A. L. KR. 1.—AUS. 

6k. Insurance by vendor—Parol evi- 
dence.J—WATERLOO Motors, Lip. »v. 
Fioop, [1981] 1 D. I. KR. 762; 3 
M. BP. R. 318.—CAN. 


PART Ill. SECT. 17, SUB-SECT. 2. 

sl. Sale of seed flux.|—The representa- 
tion by a farmer selling seed flax that 
it war good seed flax held to be a 
warranty.-- UHLE v. KROEKER, [1928] 
1D. L. R. 973 37 Man. L. R. 154: 
[1927] 3 W. W. BR. 636.—CAN, 


PART III. SECT. 18, SUB-SECT. 1, 
0. Revad on the farts, 59 8. C. R. 118. 


tr es 





AR eee ney eee 


e i. —— -—--,.}—Defts. pur- 
chased from pitf. a second-hand motor 
truck under a buyer’s order signed by 
defts. containing a clause providing 
that “the whole agreement between 
the parties is containcd herein & no 
representations, warranties or con- 
ditions expressed or implied other than 
those herein contained shall be binding 
upon the vendor.” Defts. required a 
truck for immediate use on & contract 
for the construction of a new highway, 
necessitating a truck in first-class 
mechanical condition for Immediate & 
continuous use for hauling purposes. 
All this was known to one H., pitf.’s 
representative, who stated to defts. 
that the truck was in first-class 
mechanical condition. Defts. had 
trouble froma the start in keeping the 
truck running, but they continued to 
use it, both parties trying to remedy ita 


22 
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no ee: on 








condition. In an action to recover the 
purchase price defts. counterclaimed for 
damages for breach of warranty :—- 
fTeld: both parties understood th 
order to call for a certain second-hand 
truck in first-class mechanical con- 
dition, & such being the subject- 
matter of the sale the above recited 
clause In the order did not give pltf. 
the right to supply something different. 
Pitf. failed to provide a truck of the 
standard contemplated by the parties, 
& was liable in damages to defta. for 
breach of warranty.—HaYEsS MANU- 
FACTURING ©o, ¥%. PERDUE & COPE, 
{1931} an L. R. 610; 43 B.C. R. 


a! 
4 tle e 


PART III. SECT. 18, SUB-SECT. 2. 
k. Revad., 48S. C. R. 614. 


1399. Add. Annotation :—Refd. 


1899a. 
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English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Appointment as “‘ sole selling agents.’’] 
——By an agreement in writing certain manu- 
facturers of bricks & other building materials 
appointed a firm of builders’ merchants “‘ sole 
selling agents of all bricks & other materials 
manufactured at their works.’’ The agree- 
ment was expressed to be for three years & 
afterwards continuous subject to twelve 
months’ notice by either party. While the 
agreement was in force the manufacturers 
informed the merchants that they intended 
in the future to sell their goods themselves 
without the intervention of any agent, & 
thereafter they effected sales to customers 
directly. In an action by the merchants 
against the manufacturers for breach of the 
agreement :—Held: (1) the effect of the 
agreement was to confer on pltfs. the sole 
right of selling the goods manufactured by 
defts. at their works, so that neither defts. 
themselves nor any agent appointed by them, 





other than pltfs., should have the right of 
selling such goods ; (2) the agreement was one 
of vendor & purchaser & not one of principal 
& agent.—Lams (W. T.) & Sons v. GORING 
Brick Co., Lrp., [1932] 1 K. B. 710; 101 
L. J. K. B. 214; 146 L. T. 818; 48 T. L. R. 
160; 37 Com. Cas. 73, C. A. 


1403. Add. Annotation :—-Apld. Palmolive Co. (of 


England) v. Freedman, [1928] Ch. 264 


1404. Add. Citations :—[1928] Ch. 264; 138 L. T. 


274. 


1409. Add. Annotation :—Consd. Palmolive Co. 


(of England) v. Freedman, [1928] Ch. 264. 


1417. Add. Annotation :—Refd. Shell-Mex v. Elton 


Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


1421. Add. Annotation :—Refd. Shell-Mex v. Elton 


Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


1435. Add. Asnotation :—Refd. Barker v. Agius 


(1927), 33 Com. Cas. 120. 


1441. Add. Annotation :—Generally, Refd. Buller 


& Co. v. Brooks (T. J.), Ltd. (1980), 142 
L. T. 576. 


Part Vl.—Performance of the Contract. 


1516. Add. Annotation :—As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


1569. Add. Annotation :—-Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 
GABRIEL, WADE & ENGLISH, Lrp. 

v. Arcos, Lrp. (1929), 73 Sol. Jo. 488. 


1686a. --—- —---.]—-Tamvaco v. Lucas (1859), 1 
120 EF. BR. 1027, 1032 ; 
sub nom. TANVACO v. Lucas, 28 L. J. Q. B. 


1682a. -----.] 





E. & E. 681, 592; 


PART IV. SECT. 1, SUB-SECT. 9.—B. 


sq. Assumption of chattel mortgage 
as part of purchase-price—Liabilitu to 
indemnify seller.j-- Where on a sale of 
Personal property the buyer assumes a 
chattel mitge. thereon as part of the 
purechase-price, he is under an implied 
obligation to indemnify the seller 
against the latter’s personal liability 
to the mt{gee.—-WALKER v. WoopyattT, 
11931) 2 W. W. RR. 306; 3D. L. &. 
616; 44 B.C. R. 110.—CAN. 





PART IV. SECT. 2, SUB-SECT. 1. 


1440 i. Goods obtained by larceny—- 
Title of bond fide gurchaser.| --Where 
the owner of a motor car was induced 
Lo part with possession of it by the 
representations of the recipient that 
he was acting as agent for another 
persoh whom he nained as the buyer 
of it & the owner when delivering the 
car thought he had sold it to the 
alleged principal, a cheque in the 
Jatter’s name having been given for 
the purchase-price, but the alleged 
buyer was a fictitious person. held that 
the car had been stolen by a trick, &, 
therefore, deft. who innocently bought it 
from the thief obtained no title to it.-— 
Cork-WALDRON Manuracrorina Co., 
Lip. vw Heap, [1930] 2 W. W. lh. 
sper DL. 7.901; 248. L. R. 441. 


h i, ——-—.]—The mere fact that the 
owner of a chattel has given the 
Possession or use of it to another, not 
& mercantile agent, who, purporting 
to be the actual owner, fraudulently 
sells it to an innocent purchaser, does 
not estop the owner from asserting his 
title against the purchaser.—-Nacn- 
TIGAL v. PREMIER Morors, LTp., [1929] 
2D. L. R. 190; 1 W. W. R. 641; 24 
Alta. L. It. 80.—CAN. 


150, 301 ; 


ante. 


PART IV. SECT. 2, SUB-SECT. 7. 


so. Sale by dealer — Subsequent 
SJraudulent sale to third person.|—FE., a 
dealer in automobiles, sold or went 
through the form of selling an auto- 
mobile to C., under a conditional sale 
agreement, taking a promissory risk 
for a part. of the price. This note he 
took to defts.. an automobile financing 
co., & discounted it, at the same time 
transferring the agreement to defts., 
who duly filed it in uccordance with 
Conditional Sales Act. The auto- 
mobile was left. in tho possession of E., 
who dishonestly sold it to pltf. :-- 
Held: the real owner of the car being 
E. or C. or both. J4. had authority to 
dispose of bis security, the conditional 
sale agrecmont to defts., & defts. were 
thereafier the owners in Jaw of the 
automobile; the effect of the trans- 
action between Kk. & C. along with 
that between defts. & KH. was a“ sale,” 
& whether defts. or C. should be con- 
sidered the purchaser, F., tho person 
having sold the goods continued in 

ossession & was in possession when 
10 sold the automobile to piu & this 
was effective to transfer the property 
to pltf. under Sale of Goods Act, 

. S&S O., 1927, 8. 25.~—BENDER 7. 
NATIONAL ACCEPTANCE COoRPN., [1929] 
1D. LL. R. 222; 63 0. L. R. 215.— CAN. 


PART IV. SECT. 4, SUB-SECT, 3. 


197 viii. - —— —-—- Subscquent charge 
on crops-—~Priorities.J--VPitf. in 1929 
agreed to soll a certain half-section of 
land to one A. Jn pursuance of the 
agrecment a lease was entered into 
reserving to pltf. as rent one-third of the 
crop of each of the years, 1929, 1930, 
1931, to be applied on the instalments 
of the purchase price, interest & taxes. 
In Apr. 1930, A., in consideration of 
extensions of time, & advances, agrecd 


1L. T. 161; 


1258; 7 W. Kt. 568. 


Annotations :-—Consd, Shipton, Anderson & Co. v. Weil Bros. 


& Co., 11912] 1 K. B. 574. Refd. Ireland v. Livingston 


(1866), L. R. 2 Q. B. 99. 
1745a. Agreement to cancel future instalments— 
In consideration of payments by buyer—- 
Buyer ignorant that goods not corresponding 
with description—Rights of parties. ] 
A. Munro & Co., LtTp. v. MEYER, No. 645a, 


5 Jur. N. 8S. 73], 


ROBERT 





to give pitf. the whole of the crop & 
authorised pltf. to sel] it as pltf. saw 
fii & deduct from the proceeds pay- 
ments due under the agreement for sale 
plus any advances. The advances 
were for the purchase of cattle & clover 
seed. Subsequently, in response to a 
letter written by a solr. on behalf of A., 
deft. advanced A. money on the notes 
of A. & his son. In pursuance of a 
promise made in said letter A. later 
consigned a car of wheat grown on the 
land to order of the deft. The bill of 
lading was, at A.’s instance, issued to 
A. & a co. which was the agent of pltf. 
A. delivered the bill of lading to said 
agent, who endorsed to the order of 
deft. & forwarded it to deft. with 
instructions to.sell. Deft. procured & 
sold the grain, & wrote said agent of 
pitf. offering to pay it one-third of the 
proceeds of the car. Pitf. insisted on 
receiving the whole proceeds of the car 
less the usual charges :-—//eld: deft. 
was not entitled to retain its advance. 
—Law Union & Rook INSvURANCE Co. 
v. NortTa Wrst Commission Co., 
[1931] 2 W. W. R. 905.—CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 


1476 v. -—Werns & HENDERSON 
v. CUPPLES, [1928] S. R. Q. 316.—-AUS. 


PART VI. SECT. 1, SUB-SECT. 3. 

1498 iii, —— C.i.f. contract.j— 
Under a c.i.f. contract providing for 
payment against documents the pur- 
chaser is under no obligation to take 
up documents that do not in fact 
relate to goods of the description con- 
tracted for, & a refusal to take up «a 
draft does not necessarily prove that 
the buycr was not ready & willing to 
perform the contract.—HENRY DEAN 
& Sons (SYDNEY), LTD. v. P. O’DAY 
PROPRIETARY, Lp. (1927), 39 C. L. fh. 
3380; (1927) Argus L. R. 233.—-AUS. 


50* 





Cases 1747—-1887b. KINGLISH AND Empirngk Digest SuPPLEMENT. 


1747. Add. :nnotation :-—Refd. Robert A. Munro 
Oo. v. Meyer, [1930] 2 K. B. 812. 

1765. Add. Annotation :—-Refd. Banco de Portiu- 

gal a een & Sons, Ltd. (1931), 100 L. J. 


1769. Add. Annotation : — Consd. Robert (A.) 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 

1769a. —-—- Notwithstanding agreement that each 
instalment separate contract -— Goods not 
corresponding with description.J—RoOBERT A. 
Munro & Co., Lrp. v. MpymrR, No. 645a, 
ante. 

1801. Add. Annotation :--Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

1811. Add. Annotation :—Refd. Foreman & Fllams 
v. Blackburn, [1928] 2 K. B. 60. 

1812. Add. Annotation :—As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928] 2 K. B. 60. 


1812a. -—--~- Shipment of goods before con- 
tract—-Ship visiting other ports before issue 
of bill of lading.|--A contract, dated July 2, 
provided for the sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on June 25, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract :—Held: the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date ef the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment.—ForREMAN & 
ELLAMS, Lrp. v. BLACKBURN, [1928] 2 K. B. 
60; O97 L. J. K. B. 355; 139 L. T. 68; 33 
Com. Cas. 359; 17 Asp. M. L. C. 461. 








1814a. Date of shipment incorrectly 
stated.| -The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
‘‘ the bill or bills of lading shall be conclusive 
evidence of the date of shipment.” The 
sub-purchasers refused to take delivery, 
alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month :—-Held: (1) he was 
entitled to damages for the breach by the 
seller of his obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damayes being the difference 
between the market price & the contract price 
of the goods; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure his commercial es 
(JAMES) & Co. ve. N. V. Kwik Hoo ToNnG 
H. M., [1929] 1 K. B. 400; 98 L. J. K. B. 
251; 140 L. T. 389; 45 T. L. R. 149; 34 
Com. Cas. 143; 17 Asp. M. L. C. 566, C. A. 
Annotations :—As to (1) Reid. Foscolo Mango & Co. v. Stag 
Line, Ltd., [1931] 2 KK. B. 48. 48 to (2) Refd. Banco de 
Portugal rv. Waterlow & Sons, Lid., Waterlow & Sona, 
Ltd. v. Banco de Portugal, [1932] A. ©. 452; The Kdisun 
(1932), 147 Le. T. 141. 
1816. Add. Annotations :--Refd. De Monchy v. 
Phoenix Insce. of Hartford (1928), 1388 L. T. 
703; Tredegar v. Harwood, [1928] Ch. 59. 


1850. Add. Annotation :-—-Refd. De Monchy v. 
Pheenix Insce. of Hartford (1928), 138 L. T. 
703. 

1858. Add. Annotation :—Distd. Aronson v. Mologa 
Holzindustrie A/G Leningrad (1927), 138 
L. T. 470. 

1887a,. —-—.]—MonTacuk L. MEYER, 
OSAKEYHTIO CARELIA TIMBER Co., 
No. 622a, ante. 


LTD. v. 
LTp., 





1813. Add. Annotation :—Refd. Finlay (James) & 
V. Kwik Hoo Tong (1928), 98 L. J. 


Co. v. N. 
K. B. 251. 


PART VI. SECT. 2, SUB-SECT. 9.—D. 


sm. Fefusal to take one instalment— 
Whether repudiation or separable breach. } 
—-THOMBON & ALIX, LTD. v. SMITH 
(1929), 1 M. P. ht. 510.—CAN, 


PART VI. SECT. 2, SUB-SECT. 11.-—B. 

1828 i. frregularity in documcnis— 
Invoice —C.1.f. contract.}-—-Scmble : the 
oftice of the invoice in a c.i.f. contract 
is to show bow the amount of the 
draft for the contract goods is arrived 
at, & provided it makes that clear, the 
fact that there is on the face of the 
invoice matter not in accordance with 
the contract does not justify the buyer 
in refusing to accent the usual shipping 
documents, bor in itself docs it amount 
to a breach by the seller of his obliga- 
tion to tender such valid & effectual 
shipping documents as are contem- 
plated by the contract or as are usual.-— 
SAMURL McCAcCsLaNnn, Ltn. v. RAILTON, 
j1931] V. L. R. 247,.—--AUS. 


PART VI. SECT. 3, SUB-SECT. 1. 
sp. Ztetention of goods-—With know- 


1887b. —- 
barrels to 


ledge of mistake by vendor— Acceptance 
inplied.J— ACKERMAN v. MORRISON 
(1911), 45 N.S. R. 185; 9 BE. L. R. 
307.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 


1866 i. Whether implied.J)—Scorra 
FLOUR & FEED Co. v. STRONG, [1928] 
4D. L. R. 678 ; [1928] 8S. C. R. 319.-—— 
CAN. 

sq. Special  contract-—‘' Inspection 
acceptance Winnipeg.” |—Sootr _v. 
RoGeRs Frourr Co., [1928] 1 D. LL. R. 
201; 37 Man. L. R. 145; [1927] 
3 W. W. H. 628. —CAN. 

sr. Nature of right.|--Where a buyer 
of a motor car took delivery thereof 
nuder ai contract which expressly 
acknowledged acceptance & used the 
car in the usual course of his business 
for 10 days it was held that, in the 
absence of any agreement giving bim 
the right to test the car for that time 
it was not possible to hold that he had 


not accepted The reasonable 
opportunity, given rt Sale of Goods 
Act, Tt. 8. B. C., 19 4, &. 40, of @x- 


26 


-+-—-Applts., defts. in the action, sold 
to resps. a quantity of staves for muking 


hold cement. The contract in 


amining the goods for the purpose of 
ascertaining whether they are in con- 
corey with the contract is, in at least 
an action for resciasion, a right of 
inspection, & not a right to make use 
of a piece of machinery for an in- 
definite or any time to test its capacity 
of performance & perfection of con- 
struction.—_ REEVIX v. WHITE Co., 
Lrp. (B. C.), [1929] 4 D. I. R. 296; 
3 W. W. BR. 33.—CAN. 

PART VI. aoa " SUB-SECT. 3.— 

a 


1887 vii. 





-]-—-WENTWORTH OR- 
OHARD Co,, LTD. v. MERCHANTS CON- 
BOLIDATED, Lrp. (Man.), [1922] 1 
W.W. ER. 291; 68 D. L. R. 227.—CAN. 
1887 viii. -~——-.]-~CANADIAN INTE- 
NATIONAL PAPER Co. v. Sovkr, [1931] 
3D. L. RR, 801; 8. Cc. R. 7+8.—CAN. 
ri. ----- Sale of “ stack branded ” or 
“‘ stack graded ’’ goods—Brand marks 
matter of identification not description.) 
—NEW ZEALAND LOAN & MERCANTILE 
AGENCY Co., Ltn. v. WRIGHT STEPHEN- 
att mae LTpD., [1980] N. Z L. RB. 


PART VI. SECT. 3, SUB-SECT. 3.— 
D. (b) i. 


Vol. XXXIX.—Sale of Goods. Cases 1887b-——2388. 
fixing the dimensions of the goods did not 1889. Add. Annotations :—Apld. Montague L. 


provide for any variation in thickness such 
as would have been permitted by use of the 
word ‘‘ about.’’ Shipment was to be made 
by a summer shipment & was in fact made on 
Oct. 9. Resps. refused to accept, on the 
ground that there had not been a summer 
shipment. The question was referred to 
arbn. & an award was made that the ship- 
ment was in order because it had been 
made during the period of open water & was 
therefore a summer shipment within the 
meaning of that phrase in the particular 
trade. The award was accepted by both 
parties, but subsequently resps. again refused 
to accept the goods, on the ground that they 
did not comply with the contract description. 
This dispute also was referred to arbn., & 
an award was made that, although the goods 
were not in fact of the contract. description, 
they were so nearly of the contract description 
that they were commercially within it & 
must be accepted. The award was in the 
form of a special case, & on argument of the 
case the award was reversed. Applts. now 
appealed :—Held: dismissing the appeal, 
as the goods were not strictly of the contract 
description, & the variation from that 
description was not so small as to come within 
the principle de minimis non curat lex, & 
applts. had not protected themselves by 
inserting in the contract the word ‘‘ about ” 
or other like provision, the resps. were entitled 
to reject.--RONAASEN (Ii. A.) & SON v. 
Axcos, Lirp. (1932), 48 T. L. R. 356; 37 
Com. Cas. 291, C. A. 


1887c. —-—- Goods to be carried ‘‘ under deck °’—- 


Carriage as deck cargo.]-—-WHITE SEA TIMBER 
TrusT, Lrp. v. W. W. Norra, Lrp. (1932), 
174 L. T. Jo. 507. 


Meyer, Ltd. v. Kivisto (1929), 142 L. T. 480. 
Consd. Montague L. Meyer, Ltd. v. Osa- 
keyhtio Carelia Timber Co. (1930), 36 Com. 
Cas. 17; Green v. Arcos, Ltd., (1931) 47 
T. L. R. 336. 


1897. Add. Annotation :—Apld. Barrow, Lane & 


Ballard v. Phillip, Phillips & Co., [1929] 
1 K. B. 574. 


1905a. --——. No right to reject goods specified— 


Wrong quantity tendered.J—-A buyer bought 
a quantity of timber to be shipped from 
Russia, the contract providing that at sellers’ 
option the quantity was subject to a varia- 
tion of 10 per cent. not exceeding twenty 
standards on any item, & that “ buyers 
shall not reject the goods therein spccitied, 
but shall accept or pay for them in terms of 
contract against shipping documents.’’ When 
the cargo arrived the buyer found that, after 
allowing for the permitted variation, in some 
classes of the timber there had been over- 
shipment, in some classes there had been 
short shipment, & in some classes there had 
been no shipment at all. The buyer there- 
upon rejected the whole of the timber on 
the ground that the sellers had failed to 
perform the contract :—Held: on a special 
case stated by an arbitrator, the clause as 
to rejection could not prevent rejection where 
the goods tendered were not the goods 
‘‘ specified,” &, as the goods tendered were 
not, in respect of quantity, the guods speci- 
fied, the clause did not apply, & the buyer 
was entitled to reject.—GREEN v. ARCOS, 
LTD. (1931), 47 T. L. Bt. 3836, C. A. 


1923. Add. Annotation :—As to (2) Refd. Robert 


A. Munro & Co. v. Meyer, [19380] 2 K. B. 312. 


Part VIl.--Rights of Unpaid Seller Against Goods. 


Derby Assessment Committee, ctc., etc. 
(1931), 47 T. L. R. 468. 


2169. Add. Annotation :—Refd. Bottomley v. West ! 


Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. Wt. 468. 


Derby Assessment Committee, etc., etc. 
(1931), 47 7. L. R. 468. 


his cheque. Tho seller thereupon left 
the shop & cume back a few hours 


2164. Add. Annotation :-—Refd. Bottomley v West | 2384. Add. Annotation :—Apld. A.-G. v. Pritehard 


(1928), 97 L. J. KK. B. 561, 
After this case add :—‘‘ As regards hire- 


purchase agreements generally, see BAILMENT, 


Vol. III., p. 96, Nos. 257, 258.” 


2171. Add. Annotation :—Refd. Bottomley v. West 2388, Add. Annotation :—Distd. A.-G. 7. Pritchard 


(1928), 97 L. J. K. B. 561. 


W. W. R. 686; [1931] 2 D. L. R. 595 ; 
25 Alta. L. R. 341.—CAN. 


st. Haeecution of chattel mortgage on 
fovds.|—METALS, LTD. v. DIAMOND, 
11930] 3 D. L. R. 886.--CAN, 


PART VI. act 1 aici 4.— 
« (&). 


for some time selling & delivoring 
carcasses of beef for cash to a meat co., 
delivered four carcasses at the co.’s 
shop, whereupon the manager who was 
then busy asked him to call back for 


later for the cheque, but in the mean- 
time a garnishee order had been served 
on the manager by a creditor of the 
seller :—Held: by his conduct the 
seller had agreed to give credit to the 
buyer.— COUPLAND v. ELMORE, [1928] 

e I. R. 308; (1928) 1 Ww. W, RK. 
380.—CAN. 


PART VI. SECT. 4, SUB-SECT. 6.-—-G. 
sv. Right of holder to follow proceeds 


of goods.)}—LEIGH v. ADAMS, Woop & 
WRILLER, Lrp., & O’NEIL, [1931] 1 


PART VI. SECT. 4, SUB-SECT. 11.-—A. 


2014 ii. — —-—,J-—CLARKF 
Bros. & Co. v. LAWRENCE, [1931] 1 
W. W. BR. 252; 2 D. L. R. 503.——CAN. 


PART VI. SECT. 7, SUB-SECT. 2. 


2248 i. General rule.|--A contract for 
the sale of goods that {es in violation of 
the law will not. be enforced by the ct.— 
ERNST v, CHRISTIAN, [1929] 1 D. L. R. 
207: 60 N. 8 R. 447.—CAN. 








Cases 2390—2699a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part Vill_—Breach of the Contract. 


2390. Add. Annotation :—As to (1) Consd. Calico 
Printers’ Association, Ltd. v. Barclays Bank 
(1950), 145 L. T. 51. 


2427. Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 834 Com. Cas. 39. 

2473. Add. Citation :—revsg. S. C. sub nom. 
STEWARDS & Co., Lrp. v. R. (1900), 17 
T, L. R. 111, C. A. 


2487. Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


2493a. —-— ———.]—-STURGE v. PHILPOTTS (1839), 
8 L. T. 30. 


2501. Add. Annotation :—Refd. Banco de Portu- 
galv. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 
2519a. Failure of seller to deliver correct bill of 
lading — Measure of damages.] -— JAMES 
FiInunAY & Co. ve. N. V. Kwik Hoo Torna 
HANDEL Maatscuarpis, No. 18l4a, ante. 
2557. Add. Annotution :—As to (2) Refd. R. v. 
ie of Health, £a p. Yaffe, [1930] 2 
. B. 98. 


2569. Add. Annotation :-—-Distd. Re Hall & Pim’s 
Arbitration (1928), 139 L. T. 50. 


2570. Add. Annotations :—As to (2) Consd. Finlay 
(James) & Co. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. Refd. Fosenlo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

2571. Add. Annotations :—Consd. Finlay (James) 
& Co., Ltd. «. N. V. Kwik Hoo Tong, [1929] 
] K. B. 400, C. A. Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

2575. Add. Citations :—97 L. J. K. B. 60; 33 
Com. Cas. 60. 


2583. Add. Annotation :—Generally, Refd. Widnes 


Foundry (1925), Ltd. v. Cellulose Acctate 
Silk Co. (1931), 47 T. L. R. 481. 


2585. Add. Annotation :—As to (1) Refd. Shell-Mex 
v. Elton Cop Dyeing Co. (1928),34 Com. Cas. 


2590. Add. Annotations :—Refd. Kasler & Cohen v. 
Slavouski, (1928] 1 K. B. 78; The Edison, 
[1932] P. 52. 

2612. Add. Citations :-—revsd. (1928), 189 L. T. 
50; 83 Com. Cas. 324, Li. L. 

Add. Annotations :—Consd. Finlay (James) & 
Co. v. N. V. Kwik Hoo Tong, [1929] 1K. B. 
400. Refd. The York, [1929] P. 178. 

2618. Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2K. B. 604. 

2644. Add. Citation :-—[1927] B. & C. R. 140. 
Add Annotation :—As to (2) Apld. Shell-Mex 
v. Elton Cop Dyeing Co. (1928), 34 Com, Cas. 


2684. Add. Annotation :——Refd. Bell v. Lever 
Bros., Ltd. (1981), 146 L. T. 258. 

2687. Add. Citation :-—138 I. T. 470. 

2699a. ——— Loss of freight—C.i.f. contract—— 


Policy not in accordance with contract— 
Refusal of insurer to pay.|—-A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, & 
insurance, & the contract provided : ‘‘ Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 5 per cent. on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.’’ In policies taken 
out by the sellers the goods & the freight were 
valued separately, & there was a “freight 
contingency clause,” as follows: ‘‘ On freight 
payable at destination ... being increased 


PART VIII. ss 2, SUB-SECT. 1.— 
~ ( 


2445 i, Fffect of joinder of claims.}-—— 
WETTLAUFER Bros., LTp. v. ROBERT 
ELDER CARRIAGE Works,  Lrp., 

LORERT ELDER CARRIAGE WORKS, 
Lrp. tv. SNow Motors INcORPORATED, 
{1928] S. C. RR. 580.--CAN, 


PART VIII. SECT. 2, SUB-SECT. 2.—-A. 


h i. Shipment f.o.b.}-—VIironn 
v. Sisco (1913), 29 O. L. R. 200; 4 
O. W. N. 1498.—CAN. 


PART VIII. ahs 2, SUB-SECT. 2.— 


(a). 

2501 i. No avaiable market.}-— 
Where a purchaser of a motor-truck 
chassis from a dealer refused to accept 
delivery of the motor-truck, which 
Was then. re-sold at a profit, there 
being evidence that similar motor- 
trucks were available for immediate 
delivery, & the property not having 
passed :-—Held the seller was en- 
titled to retain the profit on re-sale, 
& also to damages for loss of profit 
on the original sale. It cannot be said 
that an available market for a parti- 
cular make of motor chassis within 
Sale of Goods Act, 1895, 5. 49 (3), 
exists in South Australia.—-CAMERON ». 
CAMUBELL & WoRTHINGTON, L*rp., 
[1930] S. A. S. It. 402,—-AUS, 


PART VIII. SECT. 3, SUB-SECT. 1. 


st. Contract in breach of duty to 
employer.|\—The incre fact that an 
employee who has contracted to give 








al) his working time to his employer’s 
business & not to deal personally in 
any kind of goods dealt in by the 
employer is guilty of a breach of duty 
in entering into a personal contract 
with a third party for the purchase of 
goods of such a hind dves not disentitle 
him to recover damages for breach of 
the contract.—MApDDISON tv. DONALD 
H. Barn, LTp., [1929] 1 D. L. R. 843 ; 
1 W. W. R. 437; 40 B.C. RR. 499; 
affd., {49380) S. C. R. 299; 1D. L. R. 
63. -CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.—A. 
ti. ——-.}-TRopinson (FE. 8. & A.), 

LTp. t% WAYAGAMACK PULP & PAPER 

Co., 11930} 1 D. L. R. 369.-—-CAN. 


PART VIII. gear a SUB-SECT. 2.— 
° (a e 

sv. Sale of fishing tackle ~No licence 
to fish—F'ailurc of seller to procure 
licence.|-—To a claim for damages for 
delay in the delivery of fishing-net. 
equipments sold by pltf. to deft. the 
seller set up the defence that the buyer 
had no licence to fish on the days for 
which he claimed damages :---/feld : 
shince the seller had undertaken to 
obtain the licence for the buyer & had 
neglected (o do so for several months, 
he could not. rely on {tS absence as a 
defence, unicss the buycr was pailty, of 
wrongdoing of a character which the 
ct. could not overlook.—JONASSON wv. 
DUBINAK, (1928]3 D. L. R. 501; [1928] 
2 Ww. W. R. 588; 37 Man. L. R. 430,— 


CAN. 
28 


PART VIII. ser < SUB-SECT. 2.— 
a). 


sw. Self-elecled measure.|}—BURKARD 
& Co., LTD. vt. WANLEN (1928), 28 
S.R.N.S. W. 607; 45 N.S. W.W.N. 
201.—AUS. 


PART VIII. SECT. 3, SUB-SECT. 3. 


2643 i. ——— Property in goods not 
passed — Growing timber.j—Re Wrst- 
ERN CANADA PULPWOOD & LUMBER 
Co., Lrpv., NEWYron tv. MANTTOBA 
Pure & Parker Co., Lrp., (1929) 4 
Dh. R. 337: 3 W. W. RR. 813° 38 
Man. L. RR. 3561; 11 C. B. i. 28: 
affd,, [192@9) 3 W.W. RR. 5443) [1930] 
1p. L. It. 652; 38 Man. L. RR. 378 : 
11 C. B. RR. 125.--CAN, 


PART VIII. SECT. 3, SUB-SECT. 4. 


2656 i. Whether granited—Where spe- 
cific performance would not be decreed. |— 
The ct. will not grant an injunction 
to restrain the breach of a contract 
for the sale & delivery of futuro 
chattels, expressed in an affirmative 
form, even though the contract so 
expressed involves a negative in 
substance, in a& case where damages 


would be a complete reinedy, where 


the contract is of such a nature 
that it cannot be specifically onforced, 
& where payment for the goods in 
question has not been made.—Woopn v. 
CORRIGAN (1928), 28 S. R. N. 8. 

492 . 45 N. 8. Ww. Ww. N. 134.-—-AUS. 


value of copra through payment of freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.” 
the bill of lading the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took fire on the voyage & with her 
The insurance co. 
paid to the buyers the insurance on the goods, 


cargo became a total loss. 
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66. 


but refused to pay the insurance on the 
freight on the ground that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 
policies did not comply with the contract :— 
LopERS & NuCOLINE, Ltn. v. BANK oF NEW 
ZEALAND (1929), 45 T. L. Rt. 203. 


2701. Add. Annotation :—Refd. Dobell (C. G.) & 
Co. v. Barber & Garratt (1930), 47 T. L. R. 


Part IX.—Misrepresentation and Fraud. 


2719. Add. Annotation :—Refd. Lever Bros., Ltd. 2720. Add. Annotation :—Refd. Re City Equitable 


v. Bell (1930), 47 T. L. R. 47. 


PART X. 

e (p. 688) i. —-- - Sale in 
ordinary course of business of sub- 
stantially whole stock-in-trade.J|—A. sale 
of 80 per cent. of the stock of one 
co. to another beld to be a bulk 
salo.—COMMERCIAL MoToR BopIks & 
CARRIAGES, LTp. v. PERTH, LTD., 
11930) 4 D. L. R. 1010; 66 O. L. RR. 
2093 affy., [1930] 3 D. L. It. 617; 65 
QO. L. IR. 383.—CAN. 

e (p. 688) ii. - -——~ Seizure under 
lien note. |— OGILVIE FLOUR MILIS Co., 
LTp. vw. EMPIRE BAKERY, Lirp., [1931] 
2 W. W. RR. 766.— CAN, 

dd (p. 688) i, ----—- ----—- ——.}— 
PADDON v. MCFARLAND & McFARLAND 
& GOLDBERG, [1930] 3 W. W. It. 632.— 
CAN. 

m (p. 689) i, ——- ——-- -~---—- Creditor 
—Who is.}—Pltf. was held not to be 
in a position to attach the bulk sale, 
as he was not a creditor as the result 
of any contractual relationship between 
them. The temn cannot be oxtended 
to include persons who have contingent 
claims arising out of torts or trans- 
actions of a tortious character until the 
relationship has become really that of 
debtor & creditor by virtue of a jJudg- 
Inent.—COMMERCIAL Mo'roR BoDiEs & 
GaARRTIAGES, LTD. wv. PertH, LTp., 
[1930] 4 D. L. Ik. 1010; 660. L. RR. 
2093 affy.. [1930] 3D. L. R. 6173 65 
O. 1. 2. 383.-- CAN, 

gq (p. 689) i. --- -- -—-— Landlord.)— 
A lease of shop premises contained a 
proviso that if the term should be 
tuken in execution or attachment, or if 
the leuse should make any assignment 
for the benefit of creditors or, becoming 
bkpt. or insolvent, should take the 
benefit of any Act in force for bkpt. or 
jusolvent debtors, the then current 
month’s rent & the rent for the three 
mouths folowing should immediately 
become due & payable & the term 
forfeited & void. During the term, 
the lessee made a bulk sale of the goods 
jn the shop, & deft. co. was appointed 
trustee under Bulk Sales Act :—Jleld: 
the making of a bulk sale did not bring 
the proviso into operation. Bulk 
Sales Act, 8. 4, makes the Assiguments 
& Preferences Act ae to the 
distribution of the bulk sale purchasc- 
money; but the latter Act does not 
give a landlord a preferential lien for 
unearned rent.—MORTON v., CANADIAN 
Crepir MEN’s Assocn., [1929] 1 
b. u. R. 911; 63 0. L. R. 334; 10 
 B. R. 442.—CAN. 

q (p. 689) ii. --——— On failure to 
comply with Act.}—The creation in the 
Bulk Sales Act of a presumption of 
fraud on the part of both purchaser & 
vendor as against the vendor’s credi- 
tors, indicates a legislative intention 
to put a sale in bulk made without 
compliance with that Act in the samo 
category as sales made with an inten- 
tion to defraud the vendor's creditors. 
This presumption of fraud has the 
effect of bringing into play all other 








statutes passed for the protection of 
creditors against a fraudulent sale of 
his goods by a debtor to the prejudice 
of his creditors, & the right to recover 
from a fraudulent transferee the pro- 
ceeds of goods coming into lus posses- 
sion by an invalid transfer, & resold 
by him, is given by Assigmments Act, 
R. S. N. S., 1928, 8. 21 (1).—-GARSON 
v. CANADIAN Crepir MeEn’s Trost 
Assocn,, [1929] 3 D. L. RR. 300; 
S.C. RR. 282; 10 0. B. RR. 504; affg., 
sub nom, Re Crouse, [1928] 2D. L. R. 
985; 60 N.S. R. 214; 10 C. B. RR, 
125; affg., 8 VC. B. R. 576.—CAN. 

Il (p. 689) i. oe ane J 
NATIONAL Discount Coren. v0. FRECH 
& JACKSON, [1928] 2D. lL. R. 256s 61 
O. L. lt. 659.-—-CAN, 

(p. 690) i. 














Sufficiency of.] 
he fact that the name of the vendor 
of a motor car sold under a lien agree- 
ment appears on the covering over the 
spare tire carried at the rear of the car 
is not a sufficient compliance with 
sect. 9 of Conditional Sales Act, 
KR. 8. 5., 1920 (c. 201), as amended by 
1928 (c. 81), 8. 3.—GLOEDEN v. HICKS 
Motor Co., Lrp. (Sask.), [1929] 4 
D.L. R. 245; 3 W. W. RR. 126.—CAN. 

& (p. 690) ii. Non-renewal 
of---L’ffect on creditor with notice.}— 
CANADIAN CREDIT MEN’s TRUST 
Assoon,, Lip. vv. DEALERS FINANCE 
Cae Lrp., [1932] 1 W. W. R. 681.— 


4 
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k (p. 690) i. --—-. --—-- Sag 
Deft. & . purchased from pltf. a team 
of horses, to bo paid for in weekly 
instalments. The terms of the bargain 
were embodied in a document signed 
by deft. & H. in which they proinised 
to pay at the times stated in a schedule 
endorsed on the document, & it was 
provided that ‘‘ possession of the said 
property shall not pass until this note 
is paid in full,’* & pltf. ** has full power 
to declare the note due & take posses- 
sion of said joey at any time he 
deems himself unsecure, even before 
the maturity of this note.’ Possession 
was in fact given to the purchasers :— 
Ifcld: the parties did not really intend 
that. possession should be retained by 
NtL—-~Harris wv. Tonga, [1930] 3 

~L. R. 32; 65 O. L. R. 133.—CAN. 

m (p. 690) i. A 
contract for the erection of a building 
is not one for the sale of goods but for 
work & labour, & the owner is not a 
** purchaser,’”’ within Conditional Sales 
Act, of materials, e.g. a refrigeration 
system, placed in accordance with the 
contract in the building; &, in any 
event, if the materials are not hought 
by the contractor until after he has 
entered into the contract with the 
owner, the latter is not a “‘ subsequent 
purchaser.” —WELCH v. GENERAL RE- 
FRIGERATION, LTp., {1930} 2 D. L. 7. 














672; 42 B. Cc. R. 107; [1929) 3 
W. W. R. 660:—CAN, 
n (p. 690) i. —-— Document 





giving power to scize goods.}--A docu- 
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Fire Insurance Co. (2), [1930] 2 Ch. 293. 


ment purporting to be a lien note, but 
made payable to one who did not own 
the goods on which it was given & had 
not sold them to the maker of the note, 
is not a Hen note within Conditional 
Sales Act, but merely an authority to 
seize & sell the goods in default of 
payment; &, for the same reasons 
that a chattel mtgee. cannot buy at 
the mtge. sale, the holder of the note 
is not ontitled to buy at his sale under 
the note.—McCorRMIcK ev. HawonrtTH 
On AS On {1929} 2). L. R. 835; 


Tt, 129; 23 S. . RK. 312.— 

CAN. 
n (p. 690) ii, -~~—-—- —— Exchange 
belween retail dealers.}—Two retail 


dealers in motor cars agrced upon an 
exchange of a certain car from the 
stock of one for a certain car from the 
stock of the other, the difference in 
value between the two cars to be paid 
for in cash. The cars were delivered 
& euch gave the other a cheque for the 
full value of the respective cars :—- 
Hield : whether or not. the transaction 
wus a salo or u barter, it was not a 
sale ‘fin the ordinary course of his 
business ”? within Conditional Sales 
Act, 8 4.-—ALBOTY (W. J.) & ; 
Lrp. v. Rmpew., [1930] 1 W. W. BR. 
555; 2D. L. R. 166; 42 B.C. R. 344; 
revsd., [1930] 2 W.W.R.623; 4D.L. 7. 
lil; 43 B.C. Wl. 74.-—CAN, 


p (p. 690) i. —— —--- --—— Notice 
of setzure— Whether necessary.}—-"here 
ean be no seizure by a person of gouds 
which are in his own possession & 
control. The word ‘ seizure’’ in 
Katra-Judicia] Seizures Act, R. S. A., 
1922, has the ordinary meaning of the 
word, 7.e. a forcible taking of possession. 
Since said Act applies only to cases 
where seizure is required, it does not 
apply to the case where goods sold 
under a conditional sale agreement 
have been voluntarily returned by a 
buyer in dofuult to the seller & are 
in tho latter’s possession.—PAcirio 
FINANCE Co. v. IRELAND, [1981] 2 
Ww. W. RR. 593; 4 D. 1. Re. 186. 
25 Alta. L. Lk. 369.—CAN., , 


kk (p. 690) i. -——- -———- -——- -———-. ] — 
The mere retaking of possession will 
not, without more, bring the contract 
to an end, if it is made clear that the 
scller’s purpose in retaining possession 
is to hol the goods as security for the 

urchase-moncy, the contract will not 

e rescinded nor will the purchaser be 
released from his obligation to pay the 
purchase: price.—- MAXWELI. Rapio 
Co. v. DE WILDE, MAXWELL RaAvio Co. 
vy. Buonrrock, [1931] 2D. L. R. 123; 
66 O. L. R. 519.—-CAN. 

mm (p. 690) i. Autho- 
rify to resell.)--E., a dealor in automo- 
biles, sould, or went through the form 
of selling, an automobile to C under a 
conditional sale agreement, taking a 
yromiseory note fur a part of the price. 

his note he took to defts., an antomo- 
bile financing co., & discounted it, at 
the sane time transferring the agree- 
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ment to defts. who duly filed it in accord- 
ance with Conditional Sales Act. The 
automobile was left in the possession 
of E. who dishouestly sold it to pltf. :—- 
Held: the real owner of the car being 
Kk. or C. or both, K. had authority to 
dispose of his security, the conditional 
sule axreoment, to defts., & defts. wore 
thereafter the owners in law of the 
automobile.—BENDER v. NATIONAL 
ACCEPTANCE CORPN., LTD., [1929] 1 
D. L. R. 222; 630. L. RR. 215.—CAN. 


mm (p. 690) ii. --——- -—-- -—— 
Delivery of goods for purpose of resale— 
What amounts to.|—Deft. co. having a 
lien upon two bouses being erected by 
F. obtained a judgment for its claim 
& afterwards, in satisfaction of the 
judgment, took from F. a quit-claim 
deed of the houses. Thereafter, the 
co. agreed to sell the houses to pltf. A 
furnace had been purchased by F. 
upon a conditional sale agreement with 
the vendor & placed in one of the 
houses :—f/eld: the furnace was not 
delivered to a purchaser ‘* for the pur- 





pose of resale by him ” within Con- 
ditional Sales Act, R. S. O., 1927, 
s. 2 (3): It was to be placed by him 


in the bouxse he was building, of which 
it would become an integral part; a 
sale of the house would not be the sale 
of a chattel.—CoLLis vw. CAREW 
LUMBER Co., LTbp., {1930} 4 D. L. R. 
996; 65 0. L. R. 520.—CAN. 


mm (p. 690) fii. Not- 
withstarating treyer’s claim for breach of 
warranty.jJ—The tact that a buyer of 

oods under a conditional sale contract 
as asserted a claim for damages for 
breach of warranty does not prevent 
the seller from repossessing the car 
on the buyer defaulting in his pay- 
ments.--LOVE 7 MOTOR FINANCE Co., 
Ltp., [1938113 W. W. R. 5103) [1932] 
1D. L. R. 268; 40 Man. L. R. 106.-—- 


CAN. 

mm (p. 690) iv. ---— ----—— Effect 
of acceleration clause.j—In an action 
by the seer under a conditional sale 
contract the seller, who had retaken 
possession of the goods, set up an 
acceleration provision in the euntract 
& claimed the whole of the unpaid 
balance of the purchase-price :-- Held : 
although under the terms of the con- 
tract the seller had a right of action 
for said bulance & the further right to 
take possession of the goods, yet the 
result of the bringing of the action 
for the balance was that. the goods 
becamne the property of the buyer & 
the right which tho seller had over 
them by virtue of its possession was 
eqnivalent. to the unpaid seller's lien 
provided for by sect. 3% of Sale of Goods 
Act, RR. S&S. &, 1930.—INDUSTRIAL 
ACCEPTANCE CORPN,, LTD. v. DOUGIAN, 
11982} 1 W. W. RR. 619.—CAN. 


nn (DD. 690) i. Be 
.]--In order to hold a buyer under 
a conditional sale agreement who has 
defaulted thereunder Hable for the 
deficiency on u resale of the goods by 
the seller the notice to the buyer of 
said resale must be in strict accord- 
unce with the requirements of Con- 
ditional Sales Act, HR. & B. C. 1924, 
ec. 44, 8. 10 (3), notwithstanding that 
the agreement provides that the 
seller can exercise the power of resale 
“hy public or private sale with or 
without notice.”-~—Maksan v. SIMPSON 
[1928] 1 W. W. J. 956.—CAN. 

nn (p. 690) Hi. 
———-+-,}~- SO jody as the buyer under a 
conditional sale agreement has five 
days’ uotice of the intended resale, 
whether he gets it as the result. of 
personal service or because it is left 
at his place ur sent to bim by registered 
mai, the Conditional Sales Act, R.8. A. 
922, c. 150, s. 11, is compHed with.-- 
MINNEAPOLIS STREL & MACHINERY 
Co. tv. PavLeRnou (No. 2), [1928] J 
W. W. BR. 976.--CAN, 

nn (p. 690) iil, —-—- -~-- -—~ 
Suficiency.-Onus of proof.|}—Where, 
in an action by a vendor, under a 
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conditional sale ment for the 
balance of the purchase-price after he 
has repossess & resold the goods, 
the defence is raised that the Act has 
not been complied with, the burden 
of provi compliance rests on the 
vendor.-—THOMPSON v. SHOLINDER, 
[1928] 1 W. W. R. 386.—-CAN, 


nao (p. 690) iv. —-— 
--—Notice is not required to be 
given the buyer in a case where the 
soller merely exercises his right under 
the contract of repossessing the goods 
on the buyer’s default & continues to 
hold them without a resale or without 
making any use of them for his own 

urposes.— WATKINS GARAGE, LTD. v. 
CAN. 

nn (p. 690) v. —— ——- ——— 
-/—-MoTtor CaR Loan Co. ». 
BonsER, [1928] 3 D. L. R. 8753; (1928) 
1 W. W. R. 801.—CAN 
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nn (p. 690) vi. 
~,]-~-A notice that, failing to receive 
payment of the amount due to the 
holder of the security before a certain 
hour of » certain cay the holder would 
sell the goods, was held not to comply 
with Conditional Sales Act, s. 7 (2), 
as not being notice of a definite pro- 
posed sale.—INDUSTRIAL ACCEPTANCE 
CORPN., LTD. v. CODE, (1931) 1 D. L. R. 
980; 66 0. L. R. 376.—CAN, 


b (p. 691) i. 
———.}---H KALMAN U. PRYCE, [1930] 2 
D. L. R. 608 ; 42 B. C. R. 104.—CAN., 


d (p. 691) 4. 
——~-- .}-—-Where goods sold under 
a conditional sale agreement aro 
repossessed by the seller but the 
required statutory notice of the resale 
thereof is not. given, the scller cannot. 
after resclling recover for a deficiency 
as to the purchasc-price unless tho 
agreement expressly so provides. — 
THOMAS GARAGE, LTD. v. PROZANOWSRI, 
f[193)] 1W.W.m. 248: 2D.L. R. 1793 
25 Alta. L. Rt. 447. CAN, 


g (p. 691) i. 
Request to retake.}— Under & con- 
ditional sale agreement which provided 
that. on default in payment of any 
instalment the seller would have the 
right to re-enter & take possossion of 
the goods & “ to forthwith cancel this 
agreement,” held that the retaking of 
possession of the goods did not in Itself 
caneel the agreement, but that some- 
thing more was required to be done In 
order to exercixe the right of cauncella- 
tion. A request by the buyer that the 
scHer retake possession of the goods is 
not a waiver of the requirements of 
the Conditional Sales Act. In the 
absence of a provision iv the agreement 
to the contrary, where a conditional 
sale agreement provides for the re- 
taking pussession & resale of the goods 
the resale contemplated must be taken 
to be one in accordance with the above- 
mentioned provisions, & a resale made 
without complying therewith rescinds 
the contract.—ADELKIND vv. AMIES, 
{1930} 2 W. W. ©. 702; [1981] 1 
Db, L. R. 181; 25 8. L. R. 87.-—CAN. 


mm (p. 681) i. 
Necessity for retention for 20 days,j-— 
Where guods sold under a conditional 
sale agreement & repossessed by the 
seer are not retained by him for at 
least, 20 days, asx provided by sect. 10 
of Conditional Sales Act, KR. S. A,, 
1922, before being resold, he cannot 
recover the balance remaining unpaid 
under said agreement. if the buyer has 
not waived his right to the protection 
of said sect. The goods in question 
herein had been seized by pitf., the 
seller’s assignee, under an cxecution 
jxssucd on a judgment for the balance 
of the purchase-price, & were in the 
hands of the sheriff's bafilee under said 
seizure when pltf. claimed & obtained 
possession from the sheriff in order 
that it might realise under Its Hen under 
the agreement :—Held: the 20 days 
prescribed by said sect. 10 ran from 
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the date when possession was retaken 
under the agreement.—-MUTUAL AO- 
OEPTANCE CORPN. v. MODERMID, [1930] 
3 1W. W. R. 349; [1931] 1 D. L. R. 
497.— CAN. 


mm (p. 691) ii. No 
duty to reseli.|—Where a chattel sold 
under a conditional sale agreemont is 
reposscssed by the seller because of 
default by the buyer, the seller fs not, 
in the absence of a provision therefor 
in the contract, under a duty to the 
buyer to resell the chattel at all, &, if 
he does exercise his right under the 
contract to resell, he will not be held 
liable to the buyer because the chattel 
brought less, owing to a falling markot, 
than it would have brought had it 
been resold sooner.—STERLING SECURI- 
TIES CORPN., LID. v. WAFFLE, {1981] 
2W.W. R. 273; 4D. L. R. 765.—CAN. 


ing.}—-GREAT Wrst SADDLERY Oo. v. 

ft (p. 692) i. ——, J—~The 
taking by the seller under a conditional 
sale agreeinent of a chattel mortgage 
from the buyer upon the very gou 
covered by the conditional sale agrce- 
ment, held to be consistent only with 
an agreement between the parties that 
the property in the goods should pass 
to the buyer, the conditional sale 
agreemnent cease to be effective & the 
chatte] mortgage take its place.-— 
ASHMORE ¥. TTRANS-CANADA FINANCE 
Corpn., Lrp., [1930] 2 W. W. R. 558; 
4D. L. R. 982; 39 Man. L. R. 52: 
affa., (193013 D. L. R. 488: 1 W.W. R. 
537.-~CAN. 




















k (p. 692) i. —--—----- To declaration 
of ownership.|)—EDWARD RENNEBURG 
& Sons Co. v. ALBION FISHERIES, LTD., 
[1931] 1 W. W. RR. 231.---CAN. 


p (p. 692) i. -— ~ Against land- 
lord selling goods under distress warrant. } 
—Coods purchased undcr a conditional 
sale agreement & not yet paid for in 
full were sold under a distress warrant 
issued by deft. co. for rent owing by 
assignees of the purchasers. Fitf., 
who had been employed by the tenants 
& had also become an assignee of the 
vendor’s interest in said agreement, 
notified deft. co. before the distress 
sale of his Interest in the goods, On 
the day of the sale he sued the tenants 
for wages, & in that action garnished 
deft. co. fur the amount thereof. Out 
of the proceeds of the distress it) paid 
amounts into ct. or directly to pltf. 
which neurly equalled his claim for 
wages, He then brought the present 
action for the balance remaining due 
under the conditional sale agreement: 
—Fleld: while pitf. had, it seemed, 
debarred himself from bringing an 
action for conversion, his present 
action was not in form one for con- 
version but one for money had & 
received for that part of the procecds 
of the distress sale which he was 
entitled to as assignee of the original 
vendors: & it was, therefore, con- 
sistent with the garnishee proceedings 
which were directed to that part, if 
any, of the proceeds which the tenants 
were entitled to as purchasers of the 
yoods.—- CLEARWATER 0. Cuitps Co. or 
MANITOBA, LTb., [1929] 3 D. L. R 
305; 2 W. W. RR. 228; 38 Man. L. R 
205.—CAN. 


t (p. 692) i. Furnace.) 
-——The furnace, having become a fixture, 
was not “ building material’? within 
sect. of Conditional Sales Act, 

% SS. O., 1927.—Co.nis v. CaREw 
LUMBER Co., LTrp., [19304 D. lL. R. 
996; 65 O. L. R. 520.—OCOAN. 


t (p. 692) fi. ~, }—~ 
Sect. 8 of Conditional Sales Act doves 
not say that the goods, hav been 
affixed to tho realty, are, nevertheless, 
to be & remain chattels. If a vendor 
of chattels wishes to protect himself 
against subsequent purchasers he must. 
register his conditional sale agreement. 
in the registry or Land Titles office.-- - 











HiopPr v. MANNERS, [1931] 2D. L. TR. 
253; 660. L. R. 687.—OAN, 


aa P 692) affd., [1928] 3 D. L. R. 
175; [1928] 8. G. kk. 200.— CAN, 


aa p. 692) i. saennerwemmn emmemecntane | tttnincenm eg ~~, ] 
—-Pitf. co. sold a motor car, under a 
conditional sale agreement, to Facific 
Motors, Ltd., retail dealera in cars, 
who sold it, also under a conditional 
sale agreemont, to a buyer who ade- 
faulted in her payments. With pltf.'s 
consent, the car was taken back hy 
Pacific Motors, Ltd., & then, with 
pitf.’s consent, resold to one F. under 
a conditional sale agreement which 
was assigned to pltf. I. defaulted & 
the car, without pltf.’s knowledge or 
consent, was taken back in & sold 
by Pacific Motors, Ltd., to deft. S. 
under a conditional sale agreement 
which the Pacific Motors, Ltd., dis- 
counted with deft. Guaranty Corpn. 
which took the assignment in good 
faith. All the agreements were duly 
registered. Pitf. sued for damages for 
conversion & also sought a declaration 
that it was the owner of the car & 
cutitled to possession of it. Guaranty 
Corpn. disclaimed any interest in the 
car. The judge applying Conditional 
Sales Act, s. 4, & Sale of Goods Act, 
s. 60, held that S. had obtained title 
to the car & dismissed the action. 
Pitf. pppeeed -—ileld: the appeal 
should be allowed, except as to the 
claim for damages for conversion, & 
pltf. should be declared the owner & 
eutitled to possession of the car.--- 
ALLBUTT (W. J.) Co., Lrp. v. 
CONTINENTAL GUARANTY CORPN. OF 
JANADA, LYp. (B. C,), [1930J) 1D. L. h. 
26; (1920) 3 W. W. f. 282; 41 
B. C.K. 537.---CAN. 

aa (p. 692) ii, ——-- ——- —- - .) 
-- KERR v. MOTORCAR LOAN Co., T/tD., 
[1930] 2 W. W. ht. 367.-—-CAN. 


co (p. 692) i, w+ = .- 
Where an agreement for the conditional 
sale of a motor car contained the 
following clause: ‘‘ We shal] not at 
any time, thut is the buver, suffer or 
permit any charge or Hen whether 
possessory or otherwise to exist 
against said aattomobile ?? :—fleld: 
this clause negatived the idea that the 
buyer could authorise the doing of 
repairs,in such @& way as to give the 
repairer ao lien.—-ALLIANCK FINANCK 
Co. & SrTanpsrp Morons, HT. tr. 
SrMons, [192813 W.W. Tl. 621. - CAN. 


hh (p. 692) i. ~—-— - —-- 7’ claim goods 
— After judgment for balance owing.) — 
RUSSELL vr, REID, [1928 ] 1 p. Li. es 
b28,.— CAN. 

hh (p. 692) ii, ~--- —--—- 7Z'o return of 
purchase-money on rescission by vendor. | 
——Where the seller of goods under a 
conditional sale agreement  rescinds 
the agreement against the will of the 
buyer it is not in aj] cases an inevitable 
result of the application of the principle 
of restttutio im <integrwn that the 
buyer is entitled to the return of 
moneys aes by him under the eon- 
tract. If he bas made use of the goods 
& is only able to return them to the 
seller in a depreciated condition an 
amount may be allowed to the seller 
with respect to said use of the goods 
by the buyer.—SrTkaRNS v. NYS 
(Alta.), [1929] 3 D. L. R. 9543; 3 
W. Ww. R. 177.—CAN. 


kk (p. 694) i. -— — ---——-, |—-The 
seller’s ussizgnee of a conditional-sale 
agreement is not a “ purchaser” or 
‘*mtgee.’’ within sect. 2 of Conditional 
Sales Act, R.S.S., 1080, &, therefore, 
is not a person entitled to the pro- 
tion thereoft.— GLoBY FINANCIAT. 
Gorrn., LTD. 7. STERLING SECURITIES 
oan LTp., [1932] 1 W. W. 2. 347,.— 


kk (p. 692) ii. -- -—- —- -—— —-—- Receint 
of procecds of refinancing agreement by 
vendor—Iiffect on right of assignee to 
“@.--HARDEN v. STERLING SKCURI- 

{ cane Lvp., [19382] 2 W. W. R. 


tom mee 








mm (p. 692) i. an Lien 

eement not registered.}—The good 
title which, because of non-compliance 
with Conditional Sales Act, is acquired 
by one who without knowledge of the 
lien buys from tho bailee is one which 
ho can pass on to a subsequent pur- 
chaser. Even if the fact that such 
subsequent purchaser was the original 
vendor restores the lion for the benefit 
of an assignee of the lion agreement, 
nevertheless one who afterwards pur- 
chases from the original vendor is 
protected by the Act.—-MuTruaL Ac- 
CEPTANOCE CORPN. v. SCHIELKF, [1931] 
2W.W.R. 458; 3D. L. RR. 447; 25 
Alta. L. Rt. 467.---CAN. 


b (p. 693) i. Presumed in 
absence of evidence of compliance with 
Act.}—Deft. had bought three horses 
& other animals under a conditional 
sale agreement. The present action 
was brought by the administrator of 
tho seller for the balance due under the 
agreement. Deft. pleaded that the 
exor. de son tort of the seller had taken 
the horses in satisfaction of the in- 
debtedness out of the possession of a 
man to whom deft. had sold them. 
here was no evidence herein as to 
what the exor. de son tort did with the 
chattels :-—/leld : the burden of 
proving tbat the exor. de son tort had 
complied with the terms of the agrce- 
ment & of Conditional Sales Act as 
to retontion of the chattels & notice of 
their sule was on pltf. herein, the 
administrator, &, in the absence of said 

roof, the exor. must be presumed to 
dave taken the chattels in satisfaction 
of deft.'s debt & so to have rescinded 
the contract.—NATIONAL TRUST Co., 
LTD. vr. LARSON, (1929]2 D. L. R. 863; 
23 S. L. R. 457; [1928] 3 W. W. RR, 
723.—CAN. ; 

r (p. 693) i. ~ --- Action to 
determine amount due to seller.j— 
BuTroMs uv. Pactric NORTHWESTERN 
LUMBER Co. (TB. C.), [1929] 2 W. W. R. 
495.—CAN. 

aa (p. 693) i. Transaction 
amounting to chattel mortgage—N eces- 
sity for compliance with Bills of Sale 
Aetl--Re srr & Hogan, UTD., 
14931] 2). L. R. 663; affd., [1931] 4 
D>. fa RR. 348; 4M. P. R. 395 resed., 
[1932] 4 DL. mt. 1453 8. C. R. 661.— 
CAN. 
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bb (p. 693) i. --— : 
Deft. had bought three horses & other 
animals under a conditional sale agree- 
roent, The present action was brought 
by the administrator of the seller for 
the balance due under the agreement. 
Heft. pleaded that the exor. de sun tort 
of the seller had taken the horses in 
satisfaction of the indebtcdness out of 
the possession of a man to whom the 
deft. had sold them. The authority 
of the exor. de son tort to take the 
chattels & so biud the administrator 
was established by a prior decision in 
an action by deft. hercin against the 
buyer from him. There was no 
evidence herein as to what the exor. 
de son tort did with the chattels :— 
fleld: the burden of proving that the 
exor. de son tort had ecomplicd with the 
terms of the agreement & of the 
Conditionul Sales Act as to retention 
of the chattels & notice of their sale 
was on plitf. herein, the administrator. 
~-NATIONAL TRUST Co., LTD. v. 
LARSON, [1928] 3 W. W. R. 723.---CAN. 

co (p. 693) i, ----- ——-.}—-The C. 
co. contracted with defts, to construct 
sewers. Tuo enable the co. to perform 
its contract, it agreed to buy the 
necessary sewer pipes from pltfs. & 
to secure to pltfs. payment of the con- 
tract price, assigned to them the 
money payable by defts. under the 
contract. Notice of the assignment 
was not given at the time por until 
after the failure of the C. co. & after 
the completion of the work by new 
contractors employed by defts. After 
all the pipes had been placed in 
position, pitfs. asserted a right to 
remove the pipes, the price not. having 
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been fully paid to them & there being 
a provision in their contract with the 
C. co. that the pre erty in the pipes 
was not to pays to the latter unless & 
until the whole price was paid :— 
Held: by Conditional Sales Act, 
. S. O., 1914, 6. 3 (4), the property 
in the pipes passed to defts., not- 
withstanding pltfs. had compHed with 
the Act. Sho C. co. was an “ other 
person,” & the pipes were entrusted 
to it with the intention that the title 
should pass to defts.—DomMINION LOCK 
JOINT PIPE Co. v. York, [1929] 4 
D. l.. R. 806; 64 0. L. R. 365.—CAN. 


ee (p. 693) i. —-— —~-—- -}—Where a 
conditional sale agreement does not 
provide that the goods shall be at the 
risk of the buyer during the continuance 
of the lien the loss falls on the seller 
in caso the goods are damaged or 
destroyed before the property passes.— 
BURKE v. WEIR, [1928] 4 D. L. R. 837; 
(1928) 3 W. Ww, R. 257.—-CAN, 


ff (p. 693) i. —--- What amounts to 
delivery.J--REAR v. McCULLOUGH, 
f[1928) 2 D.L.R. 434; (19238) 1W. Ww. 
R. 716; 22 Sask. L. KR, 446.—CAN., 


bh (p. 693) i. ——~—, k-- Under 
Farm Implement Act, H. S. S. 1920, 
c. 128, the contract in Form C. for the 
sale of a second-hand implement. on 
credit. constitutes the entire contract 
between the parties; &, therefore, 
where no warranties have been stated 
thereon, evidence of alleged oral 
warranties is not admissible, nor can 
it be addod to or varied by introducing 
the provisions of the Sale of Goods 
Act as to implicd warranties.—HavuG 
& Sons v. Srack, [1928] 4 D. L. 7m. 
987; [1928] 3 W. W. R. 443.--CAN, 


d (p. 694) i. ——— —_——~- J} 
Where a contract for the sale of a 
large implement within Farm Implo- 
ment Act, R. 5S. S. 1920, c. 128, omits 
from: par. 4 thereof, as preseribed by 
Form <A., which provides for the 
length of time repairs are to be kept 
available by the vendor, the words 
‘“‘for a period of ten years from the 
date of this order,’’ the contract is 
invalid; since said Act provides that 
no contract for the sale of such an 
implement shall be valid unless it is 
worded in accordance with said form, 
& suid omission cannot be said to con- 
stitute a * slight deviation.’’-—--WaATRR- 
Loo Mra. Co., Lp. v. WOEPPELL, [1928] 
2D. L. 1. 494; [1928] 1 W.W. R. 765. 











d (p. 694) ii, -— — -—— - ~)}— 
In a contract in Form . of the 
Act the blunks left for the insertion 
of the dates of shipment were filled 
in by the words ‘ at once,’ & it was 
held that, whatever the exact meaning 
of “at once’? may be in any par- 
ticular case, the deviation from the 
form affected the substance of the 
contract &, therefore, was not curable 
by the application of Interpretation 
Act, s. 23, & consequently under 
sect. 12 of Farm Implement Act 
invalidated the contract, altbhouh, 
under the circumstances of the case, 
the insertion of said words could not 
possibly have prejudiced deft. in any 
way.--ADVANCE JUMELY 'THRESUER 
Co. v. SELBER (Sask.), [1929] 4D. L. hl. 
103; 2 W. W. RR. 553: affg., (1929) 3 
DL. R. 153; 1 W. W. RR. 275; 83 
S. lL. RR, 302,.—-CAN. 

d (p. 694) iii. ae ee eee, | 
——The form of contract: prescribed by 
Farm Implement Act, R. 8. S., 1920, 
is of the essence of the contract; but 
an immaterial deviation from the 
phraseology thereof is not a ground on 
which cither party can avoid his proper 
obligation. With respect to the words 
“work ”’ & “ purpose ” in the olause 
relating to the work which the machine 
is intended to perform, in ro far as 
work implies purpose, it rests with the 
purchascr to state the purpose & he is 
equally responsible with the vendor 
for the words inserted to express it.- - 

as  & MACHINERY Co. 
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v. eer eet 83 W. W. R. 231; 
affd., 31) WwW. W. R. 236: 1 
D. L. i pie re . LL. R. 248.——CAN, 


d (p. 694) iv. 
—RUMELY ‘THRESHER Co., JINCO 
PORATED v. STAHL, [1930] 3 W. W. OF 
623.—CAN. 

k (p. 694) i. nee Pree Proof.)— - 
An atfidavit which imeets the require- 
ments of Furm Pponcnt Act, R.8.38., 

1920, ec. 128, 5s. 18 (2), is conclusive 
out that sub-sect. (1) of said sect., 
which requires a contract for the sale 
of a “large implemnent ’’ to be read 
over & explained to the purchaser in 
a language which he understands, if 
he does not understand English, was 
complied with- PELLETIER v. MIN- 





ve 
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NEAPOLIS THRESMING MACHINE Co., 
[1928) 3 W. W. R. 463.—-CAN, 
k (p. 694) ii. ——- -—— —-- Effect 


of affidavit.)-——The affidavit provided 
for by sect. 18 (2) of the Act need not 
state what particular langna was 
used in reading & explaining the con- 
tract to the purchaser nor give details 
of the explanation. An uaftidavit to 
the effect required by suid sub-sect. 
is conclusive proof of the facts stated 
therein, upon proof being given of 
the signature of the oflicer before 
whom the affidavit) purports to have 
been sworu & that he was an officer 
authorised to take such afiildavit.— 
ADVANCE-RUMELY THRESHER Co. 7, 
ZOMAR (Sask.), (1929) 4 D. L. lt. 65; 
2 W. W. RR. 544.—CAN. 


t (p. 694) i. Levery sale on 
credit of small implement .J—'The inten- 
tion of sect. 13 of Farm Jinplement Act, 
R. 8S. 8., 1930, is that. in every case of a 
sale on credit. of a “ small implement ° 
form 8B. is. in so fur as the warranty is 


te ee ee 


concermed, to be the contract whether 
the contract was in said form or not, 
& that to this contract the parties must 
look for their respectivo rights. There- 
fore, representations made by the 
seller’s agents to the buyer to induce 
the latter to buy cannot form part of 
the contract or relieve the buyer from 
Nability.---DE oN ae Co., Lrp. tv 
a [1931] 2 W. W. RR. 408.— 


bb (p. 694) i. -——- Kridence of 
ulfilment——-Provision in contract as to.] 
— While a contract for the sale of farm 
machinery cannot validly exclude the 
warranties under Farm Machinery Act, 
RS. A., 1922, a provision therein that 
the failure of the buyer to give the 
vendor written notice within a speeified 
time that the machine is not) working 
well shall be deemed conclusive 
evidence of the fulfilment of those 
warrantics us well as of the warranties 
expressed in the contract, will be upheld 
as valid if clearly stated & if the 
periods limited thereby for the trial 
of the machine & for the giving of the 
notice are not whreasonable under all 
the facts & circumstances of the case. - 
Massky Harris Co., LTp. v. BONn, 
eo ITW.W.R. 72; 20. L. RR. 57.— 





v. STUR- 





ce (p. 694) i. 
SAWYER-MAssry Co., Lrp. 


GILL, (1428) 1 D. L. R. 2133 (1928) 1 
W. W. BR. 23; 22 Sask. L. R. 321.— 
CAN, 

ee (p. 694) i. —-—~- Jtight of vendor to 


take debt as security. ]— There is nothing 
in Farm Implement Act. R.S. S., 1930, 
to prevent a vendor to whom money 
ix owing under a farm = implement 
contract from. taking, by way of 
security for the satisfaction of his claim, 
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a debt due to the purchaser, ¢.g., one 
due for the earnings in threshing of the 
implement in gquestion.—ADVANCE- 
RUMELY TITRESHER Co. v. BRAUNSTEIN, 
[1932] 1 W. W. R. 321.—CAN. 

d (p. 695) i. Novation. ]— 
PLOWMAN ‘TRACTOR Co. v. ANDREWS 
[1988] 1 D. L. BR. 544; [19238] 1 


Ww. W. pe 329.—-CAN. 
d (p. 695) fi. Notice of defects-— 


Right a seller to rcasonable notice.}— 
The fact that the particular time 
lhnited under an agreement for the 
sale of farm machinery for the giving 
of notice by the buyer that the machine 
does not work well is held by the et. 
to be unreasonable within sect. 3 of 
Farm Muchinery Act, is not a ground 
for holding that the seller has lost tho 
right to be notified as s00n as is 
reasonably possible. — MINNEAPOLIS 
TIHRESHING MACHINE Co. v. JOHNSON 
- JOHNSON, [1931] 2 W. W. 7. 827.— 

p (p. 695) i, -—-—- Right of vendor 
to recover value of use.)}--~Where @ con- 
tract in Form A. of Farm Implement 
Act, R. S. S., 1920, was executed by 
deft. as purchaser but wus not accepted 
by pitt. as vendor as required by sect. 19 
thereof, the fact that pltl.’s agent left 
the implement, with deft. to give him 
aun opportunity to pay for it & deft 
was willing to obtain money for that 
purpose by making use of the imple- 
ment, did not alter the fact that 
because of said Act there was no 
enforceable contract; &. therefore, 
the pre ppctty in the implement romained 
in pitf. Pitf. was held, however, to 
be entitled to what had been oarned by 
deft. by using the implement.— 
OLIVER, LTD. v. TAVENDER, [1932] 2 
W. W. f. 94.---CAN. 
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SALE OF LAND. 
Part 1.—The Contract of Sale. 





26a. Verbal acceptance—Proof of.]—-In a conflict promise to construct a road, apart from any 
of recollection as to statements made at an conveyance of the land over which it was 
interview, considerable weight ought to be intended to run, was not a “ contract for the 
attached to contemporaneous writings throw- sale or other disposition of land or any 
ing some light on what in fact occurred. interest in land’? & consequently that an 
The onus of proving an unconditional verbal action would lie upon it, although it was oral, 
acceptance of an offer in writing to sell real without infringing the provisions of Law of 
estate ought to be regarded as a heavy one, Property Act, 1925 (c. 20), s. 40 (1).— 
to be discharged only by clear evidence of the JAMESON v. KINMELL BAy LAND UCo., Lrp. 
fact. Ina case of reasonable doubt the ct. (1931), 47 T. L. R. 598, C. A. 
must take the view that the verbal acceptance 87. Add. Annotation :-—Consd. Farr, Smith v. 
aa; not a oe ee vas Messers, [1928] 1 K. RB. 397 

ATSON v. Davies, [1931] 1 Ch. 455, 468; 404, ddd. Annotation :—Refd. Reading Trust v. 

100 L. J. Ch. 87 ; 144 Tu. T. 545. Spero (1929), 46T. L. R. 117. 

27. Add. Annotation :—As to (1) Distd. Neale v. 128. Add. Annotation :—Refd. Re Howden & 
Merrett (1930), 70 I. Jo. 95. Uyslop’s Contract, [1928] Ch. 479. 

28. Add. Annotation :---Consd. Curtis Moffat v. 133. Add. Annotation :—-Generally, Refd. Kernard 
Wheeler, [1929] 2 Ch. 224. v. Williams (1928), 139 L. T, 22. 

28a, —-—— — ——)J—Curris Morrat v, 195. Add. Annotation:—Refd. Ariff v. Rai 
WiIKEELER, No. 2475a, post. Jadunath Majumdar Bahadur (1931), 47 

32a. ----—- Acceptance ‘‘subject to surveyor’s T. L. R. 238. 
report.’’}|—-Marks v. Boarp (1930), 46 T.L.R. 198. Add. Annotation :—As to (1) Refd. Chaney v. 
421; 74 Sol. Jo. 354. Maclow, [1929] 1 Ch. 461. 

32b. -- Method of payment of purchase-price.|— 199. ddd. Annolation:—Refd. Ariff v. Rai 
~--NEALE v. MERRETT (1930), 70 L. Jo. 95; Jadunath Majumdar Bahadur (19381), 47 
170 L. T. Jo. 99; [1980] W. N. 189. T. L. R. 238. 

73a. Agreement to construct road.]—An estate 214. Add. Annotation :—Refd. Arseculeratne v. 
co., by their agent, orally promised an Perera, [1928] A. C. 173. 
intending purchaser of a building plot that a 228a. —-—- Of part of property.|--There being a 
road, marked on a plan shown to him & parol agreement for the purchase of a farm 
giving access to the plot, would be con- & farm house, the possession of the farm by 
structed by them & be ready for use within the purchaser will be held an act of part 
a reasonable time. Helying on this promise, performance sufficient to authorise the ct. 
the purchaser entered into a_ written to execute the contract, even though the 
agreement to purchase, & the plot was duly house should have been occupied adversely 
conveyed to him. The co. did not construct to him.—Kine v. Turner (1824), 3 1. J. 
the road within a reasonable time, or at all, O. S. Ch. 58. 
& the purchaser brought an action claiming 282. Add. Annotation :—As to (1) Consd. Raingold 


damayes for breach of contract :—Held: a 


v. Bromley, [1931] 2 Ch. 307. 


PART I. SECT. 2, SUB-SECT, 2.—B. 


© i, ——~- -—— Acceptance sibject to 
approval of title.] --SIMENSTONE v. LEW- 
ae 2) (1928), 29 S. RIN. S. W. 39 


PART I. SECT. 4. 


sa. Agreement as to interest.|)—Ditf. 
inquired by telegram whether deft. 
would sell his farm for $400-—$600 
cash ‘f & balance 3 years, 7 per cent.” 
Deft. answered: ‘* Will sell farm for 
$1,500, six hundred cash. Balance 
$200 year, paid in full 3 years.” Dltf. 
replied that “S your offer ’’ was accepted. 
Deft. executed the transfer prepared 
by pltf. & sent it to a bank for de- 
livery to pltf. on payment of $600 & 
delivery of a mtge. for the $900 pay- 
able on deft.’s terms with interest at 
7 per cent. Pitf. refused to agree to 
pay interest, & in a suit for specific 
performance contended that the whole 
contract as to interest was evidenced 
by the above telegram from deft. & 
hea 8 re ply to it. Deft. contended 
hat pltf.’s first telegram offering to 
pay interest was a material part of the 
correspondence forming the basis of 
the contract :—Held: there was an 
enforceable contract between the 
arties for the sale & purchase of the 
and & that deft.’s contention as to 
the interest was correct.—MORAW wv. 
Maginnis (Alta.), [1929] 1 D. L, BR. 
458; 1 W. W. RR. 68.-—CAN. 


PART I. SECT. 7, SUB-SECT. 1. 

sb. Anreement permilling party to 
receive reus.]—JONES v. RYDER, [1931] 
1p. L. R. 441; affg., (1930) 3 D. L. t. 


449.—-CAN, 
PART I. saa Fh 8, haabaaee 4. 
149 iii. ———.J—A a tfora pea ae 


paid on an agreement for the sale of 
land which omits reference to a term 
of the agreement providing for the 
deferring of the payment of the 
remainder of the purchase-money is 
not a memorandum sufficient to satisfy 
Stat. Frauds.—LESIUK v. SCHNEIDER, 
(1917) 2 W. W. R. 747: 36D. L. KR. 
598.—CAN. 

149 iv. .l--Applit. co. & resp. 
were in negotiation: tor the sale by 
applt. to resp. of a Crown. leaschold 
station property & of cattle. Three 
directors of the co. & resp. attended 
simultancously at tho office of the co.’s 
agent for sale. After certain written 
suggestions were communicated be- 
tween the parties, a discussion took 
place & points which bad been raised 
were settled. As each was agroed on 
it was noted by one of the agents’ men. 
The result was a memorandum which 
contained short notes of the terms of 
the arrangement, but did not comprise 
all the detail nocessary in a contract 
to meet such a sale as that contem- 





lated. Then a document was signed 
y resp. by which he expressed hitoself 
ax handing to the agent portion of 
deposit on purchase of the property 
for a oer price “Son terins as 
arranged between the vendors & the 
purchasers ”’:~—-F/feld: the “‘ terms as 
arranged ’? mentioned in the document 
signed by the agent referred to the 
whole arrangement made at the inter- 
view between the partics & not merely 
to written terms, & there was no 
sufficient memorandum in writing tu 
satisfy the Statute of Frauds.-~ 
SINCLAIR, Scorr & Co., Lp. v. 
we (1929), 43 C. ive R. 310.-— 


PART I, ely “ Pte 2.—- 


191 iii. —--~-.]— Brown v. HARROWER 
(1886) 3 Mon. L. HR. 441.—-CAN. 

198 ii. —— _ ---—.]-—MoORR15 v. Wuit- 
ING (1913), 26 Ww. lL. RB. 194; 5 
W. W. R. 986; 15 D. L. R. 2543 24 
Man. L. R. 56.—CAN. 


PART I. SECT. 9, SUB-SECT. 2.—E. 


259 i. Whether collateral agreement 
iat a AO karat to detriment of 
icinp seeking to enforce agreement. }— 

ena a v. eon! [1928] 

Z. L. R. 135.—N.Z 


—_—— Kronen v. 


aor hi. Boon 
(1876), o4 Gr. 195. -—-CAN 


Cases 282 ---771a. 
282. Add. Annotation :—Folld. Re 


Part 


sc. I¢ffect of disclaimer of ontion by 
trustee in bankruptey.j—One C. had an 
option under a certain agreement to 
purchase land by a certain date. The 5. R. 10.—AUS. 
ore Ne ee subject to 
certain trusts. rior to that date he é — 
was adjudicated insolvent, & his PART III. SECT. 8, SUB-SECT. 2.— A. 
trustee in insolvency disclaimed the 


Gawley’s Contract, [1930] 1 Ch. 56. 


283. Add. Annotation :—Apld. Johnson v. Clarke; 


[1928] Ch. 847. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 
Belcham & 286. Add. Annotation :—Distd. Re Belcham & 


Gawley’s Contract, [1930] 1 Ch. 56. 
380. After this case add ‘ In lease.]—-Sec LANp- 
LORD & Tenant, Vol. XXX., pp. 472-477,” 


Part II]—Sale by the Court. 


334a. --—-— Reversionary Interest.|--NUNN v. HAN- 


cock (1871), 6 Ch. App. 850; 40 L. J. Ch. 
700; 25 L. T. 469; 19 W. R. 1041, L. JJ. 


ations :-~ Refd. Debenham v. Sawhbridge (1901), 49 
’,R. 502; Re Wella, Boyer v. Maclean, [1903] 1 Ch. 848. 


420a. -——.|-—- YOUNG v. TREURAR (1872), 21 
W. R. 215. 


lV.—Conditions of Sale, Particulars and Special 


Stipulations. 


576a. —-—- ----—.]—-Leasehold shops described in 


the particulars of sale as ‘‘ Valuable business 
premises ’’ were put up for sale by auction, 
subject to special conditions of sale & also 
to the National Conditions of Sale, by one of 
which, namely, the sixth, it was stipulated 
that the leases or copies thereof might be 
examined at the office of the vendors’ solrs. 
before the sale & that the purchaser, whether 
or not he inspected the same, should be 
deemed to have bought with notice of the 
contents thereof, Deft. only became aware 
of the sale on the day when it was held &, 
having on that day been supplied by the 
auctioneers with the particulars & special 
conditions, but not with the National Con- 
ditions. & relying upon the truth of the 
description in the particulars, he bid at the 
sale & was declared to be the highest bidder 
thereat. He then signed the usual form of 
memorandum to the effect above stated & 
paid a deposit to the auctioneers. In the 
course of investigating the title it came to 
deft.’s knowledge for the first time that the 
leases under which the properties were held 
were subject to covenants which prohibited 
any other trade or business than that of a 
ladies’ outfitter, fancy draper & manu- 
facturer of ladies’ clothing from being carried 
on upon the properties. In consequence of 
the existence of those restrictive covenants 
& the failure of the pltfs. to procure their 
removal or the licence of the lessors to use 
the properties for the purposes of any 
business, the deft. refused to complete the 
purchase. In an action by the vendors for 
specitic performance in which deft. counter- 


claimed rescission of the contract & to 


recover his deposit:—Held: (1) a shop 
which could be used for one purpose only 
was not fairly described as ‘ valuable 
business premises’’; (2) such a misleading 
representation by pltfs. in their particulars 
of sale disentitled them, notwithstanding the 


sixth condition. to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect.—CHARLES Hunt, Lrp. 
v. PaLMeR, [1931] 2 Ch. 287; 100 L. J. Ch. 
356; 146 L. T. 630; 75 Sol. Jo. 525. 

585. Add. Annotation :—Refd. Charles v. Cardill 
Collieries (1928), 44 T. L. R. 448. 

634. Add. Citations :-—97 L. J. Ch.4; 188 L. T. 26. 

636. Add. Annotation :—Consd. Bernard v. Williams 
(1928), 1389 L. T. 22. 

683. Add. Annotation :—-Consd. Parker v. Judkin, 
[19381] 1 Ch. 475. 

Ti1a. —— —-—-.]-—-At. a sale by auction of 
property belonging to deft. pltf. became the 
purchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 
be allowed by either party in respect thereof. 
The particulars stated that the cottage was 
let to a tenant whose notice to quite had 
determined, but who had been allowed to 
remain in occupation on sufferance, & that 
the premises would be sold with vacant 
possession on completion. The statement 
was misleading, as the premises were in fact 
in the occupation of asub-tenant, who claimed 
to be entitled to remain on as a statutory 
tenant under Increase of Rent & Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which he could have resold the property 
at a profit, & sued the vendor for damages for 
breach of contract:—Held: the action 
failed. There was no breach of contract, 
the statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 


; option :—Held: by virtue of the dis- PART IV, SECT. 2, SUB-SECT. 7.~- 
PART I SEOte Es: claimer, C.'s option had come to an A. (6) i. 


end, & the trustees under the agree- r i. ———- When time begins to run—- 

ment held the Jand free from tho From delivery of proper abstract.)— 

option.— Zz Bs Canpy, {1929] 8. A. SHensrons v. Hewson (1927), 28 
S. 


R. N, Ss. W. 53.—AUS. 
PART IV. pete *) SUB-SECT. 7. -- 


k. Ftevad., 7 A. R. 282. nf{.-- --.}--LoUcH v. Park AVENUE 


could claim no compensation.—CURTIS v. 
FrEencH, [1929] 1 Ch. 253; 98 L. J. Ch. 29; 
140 L. T, 138; 45 T. L. R. 15; 72 Sol. To. 
762. 

814. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


$29. Add. Annotation :—-Consd. Lawrence v. Cassel. 
[1930] 2 K. B. 83. 


888. Add. Annotation :-—Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


-.J—At an auction sale the pur- 
chaser bought freehold property sold subject 
to certain special conditions & to the General 
Conditions of Sale, 1925. The particulars & 
conditions of sale did not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the premises & along the 
yard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the cxistence of the sewers 
did not prevent the use of the premises as 
a dwelling-house, for which the purchaser had 
bought them; but abatement of the 
purchase price was offered by way of com- 
pensation. The purchaser declined the offer. 
& by this summons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation :——-eld : the failure 
to disclose the existence of the sewers, 
although materially affecting the description, 
did not force upon the purchaser property 
substantially diffcrent from that agreed to 
be sold; & the contract could be performed 
subject to compensation under Condition 35 
of the General Conditions of Sale, 1925.~- 
Re BeLcCHAM & GAWLEY’s ContTracr, [1930] 
1Ch. 66; 99 L. J. Ch. 37; 142 L. T. 182. 


842. Add. Annotation :—Distd. Re Belcham & 
Gawley’s Contract, [19380] 1 Ch. 56. 


880a. Contract for completion ‘‘on or about ”’ 
given date.}--By a contract dated Oct. 19, 
1928, pltf. agreed to sell to deft. all her right, 
title & interest in a licensed house known as 
The Thorns, of which she was the licensee. 
The contract provided that the purchase 
money should be paid ‘‘on or about” 
Nov. 10, 1928, & that deft. should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of 
the agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 


838a. 
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deft. had given to the brewers who were the 
freeholders of The Thorne references which 
they had accepted by Oct. 10. He went 
to the magistrates’ clerk & signed the 
ordinary notices on reference to a request 
for a temporary transfer on Nov. 10, & for full 
transfer on Dec. 8. At least a week before 
Nov. 10 deft. knew that he would be unable 
to complete the purchase of The Thorns 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10. He did so, & first saw 
the brewers, telling them that he could not 
complete, & that the notice of application 
for transfer would have to be withdrawn & 
another one given. He then arranged with 
Itf. that completion should take place on 
Dec. 8. Deft., however, did not attend to 
complete. On Dec. 22 deft. stated that he 
would complete on Jan. 30. In an action 
by pltf. for a declaration that the contract 
had been rescinded & the deposit of £120 
forfeited, & for damages :—Held: in the 
circumstances, & particularly having regard 
to the subject-matter, time was of the essence 
of the contract.—Lock v. BELL, [1931] 1 Ch. 
35; 100 L. J. Ch. 22; 144 L. T. 108. 


895. Add. Annotations :---Expld. Bernard v. Williams 
(1928), 189 IL. T. 22. Consd. Lock v. Bell 
{1931] 1 Ch. 35. 

901. Add. Annotation :—Consd. 
[1931] 1 Ch. 35. 


ee me 


Lock v, Bell 


903a. 





-}—LOcK v. BELL, No. 880a, 





ante, 

Add. Aiinoialions :--Consd. Re Sandwell Park 

Colliery Co., Field v. The Co., [1929] 1 Ch. 

277; Lock wv. Bell, [1931] 1 Ch. 35. Refd. 

Bernard v. Williams (1928), 93 Iu. T. 22. 

Add. Annotation :-—Refd. Bernard v. Williams 

(1928), 139 L. T. 22. 

916. Add. Annotation :—Refd. Bernard v. Williams 

(1928), 1389 L. T. 22. 

Add. Annolation :-~Refd. Bernard v. Williams 

(1928), 189 L. T. 22. 

1010. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 

1016a. Condition to indemnify purchaser—‘‘ Local 
land charge of which vendor has had notice ”’ 
-—Apportionment under Private Street Works 
Act, 1892 (c. 57)—Effect of Law of Property 
Act, 1925 (c. 20), s. 198.|-—-Re MIDDLETON «& 
Youna’s CONTRACT (1929), 167 L. T. Jo. 244 ; 
67 L. Jo. 2743; [1920] W. N, 70. 

4017. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. ©. (1929), 141 1. T. 602. 

1080. Add. Annotation :—Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


912. 


913. 


925. 


BOXRICKE v. SINCLAIR, [1929] 1 D. LL. i. 


conveyed to N., but it only contained ¢ 


561; 63 0. L. R. 237.—CAN. 


Lanp Co,, [1928] 3 D. L. R. 620; 
(1928) S, C. H. 518.-—CAN. 134 acros, & of this latter fact N. was 
’ aware before completion :—Held: the 
PART IV. SECT. 2, SUB-SECT. 9.-- transactions amounted to a sale of 
B. (a) i, apenne property & what phe Sane 
——— ae J of three acres was not suc : 
piece! of ‘land sich wae. aescried “a tion as to area of the description of the 
the contract as “containing by land as would entitle N. to recover 


rpeasurement 137 acres or thereabouts 
being farm property on C. Road at 
prcreut occupied by W. & being the 

pd comprised in ’’ certain certificates 
of title. The contract ulso contained 
the following clause: ‘“ No crror of 
misdescription of the property shall 
annul the sale but compensation shal 
be made in respect thereof... .” 
The farm occupied by W., & com- 
prised within the said certificates, was 


compensation under the contract.-— 
NIXON v, Lorrs (1928), 29 S._ R. 
N.S. W.9; 46 N.S. W. W.N. ( omen 
AUS. 


PART IV. SECT. 2, shciatpiaa 10.— B. 
r (p. 118) i. ——~- ———. ]-—-SHERRIN bv. 
Warns, f1917] 2 W. W. Rh. 895; 
27 Man. L. R. 572.—CAN. 
sc. Payment into bank-—Dayment 
must be nade during banking ‘“* day.”"\-— 


- (a). 


sd. Interest on unpaid purchase-money 
to be added to principal.|—Where, by 
a contract for sale of land, {t was 
stipulated that, in the event of interest 
on the unpaid purchase-money being 
unpaid at the end of each year, the 
same should be added to the principal, 
the ct. refused to decree specific per- 
formance by the vendor on payment 
of the principal & simple interest: only, 
or except upon payment of the interest 
according to the ugreement.—HENDER- 
ee Dickson (1862), 9 Gr. 379.-- 


Cases 1064—1162a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part V.—Vendor’s Title. 


1064. Add. Annotation :—As to (1) Folid. Flexman 
v. Corbett, [1930] 1 Ch. 672. 

1075. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1980] 1 Ch. 672. 

1078. Add. Annotation :—Distd. Turner v. Watts 
(1928), 138 L. T. 680. 

1100a. ———.}—-Declaration in assumpsit stated, 
that pltf. bargained to buy of deft., & deft. 
agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60; & that thereupon 
deft. promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, etc. At 
the trial, the following paper, signed by deft., 
was read in evidence: ‘I agree to sell the 
house & fixtures, No. 163, Piccadilly, to com- 
mence from Jan. 1 next, for £60 ” :-—Held: 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as alleged in the declaration.—HUuGHeEs v. 
PAREER (1841), 8 M. & W. 244; 5 Jur. 730. 

1104a. Sale by vendor in specified capacity.] --- 
Where, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not. 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
shall be made; & the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
‘* trustees for sale ’’ under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will :—/feld: the above state- 
ment did not alfect the powers of the vendors 
to make a good title as the legal personal 
representatives of <A.-—I?e SPENCER & 
HAUSER’S CONTRACT, [1928] Ch. 598; 97 
L. J. Ch. 335 ; 139 L. T. 287 5 72 Sol. Jo. 336. 


1115. Add. Annotation :—Generally, Refd. Re Sand 
well Park Colliery Co., Field v. The Co., 
[1929] 1 Ch. 277. 

1151. Add. <Annolation :—Folld. Re Spencer & 
Hauscer’s Contract, [1928] Ch. 598. 


1152. Cilation :-—For ‘‘ [1928] W. N. 135” read 
‘* No. 1104a, ante.” 

1162a. --— Covenant by vendor to indemnify 
mortgagee—Registered charge.]—On July 11, 
1929, the purchaser bought Lot 2 at a sale 
by auction & paid a deposit. The particulars 
of sale described Lot 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street & 
three other streets in Chelsea, the block 
forming an excellent building site, when the 
existing buildings came into hand. On 
examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 


the transfer of Lot 2 & other property to the 
vendors on May 23, 1929, by mtgees. selling 
under their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the ‘vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme 
had not yet been proceeded with. Little 
Orford Street was still open; it was in fact 
repaired by the Borough Council; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
purchaser required the vendors to delete it 
from the Register & to obtain a release of 
the obligations, &, on their refusal, he issued 
a vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, & return of the deposit. 
The vendors denied any breach & counter- 
claimed for specific performance :—Held: 
(1) as the title of the vendors & their mtgee. 
predecessors was paramount to the 1905 
documents, so that they were not bound by 
Co. A.’s obligations thereunder, & the 
vendors’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would be 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title ; 
(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed on both points; (3) on the 


PART V. SECT. 2, SUB-SECT. 2. 
ni,- -.}—HRe THOMPSON & JENKINS, [1928] 4 D. L. ht. 564; 63 O. L. R. 33.—OAN. 
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vendors’ counterclaim for specitic per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word ‘‘street’’ even in London did not 
necessarily mean a public highway. There 
was therefore no ground for refusing specific 
performance.—-BARNES v. CADOGAN DE- 
VELOPMENTS, LiTp., [1930] 1 Oh. 479; 99 
L. J. Ch. 274; 142 L. T. 626. 

1177. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

1178a. Property subject to closing order—Unknown 
to vendor.|—BARNES v. CADOGAN DEVELOP- 
MENTS, Lrp., No. 1162a, ante. | 

1219. Add. Annotation :—Refd. Re Spencer & 
Hiauser's Contract, [1928] Ch. 598. 

1220. Add. Annotation :—Folld. Charles Hunt, 
Lid. v. Palmer, [1931] 2 Ch. 287. 

1220a. Property described as ‘‘ valuable business 
premises ’’-—Covenants restricting carrying 
on of business.}—CHARLES HuNT, LTD. v. 
PALMER, No. 57a, ante. 


Vol. XL.—-Sale of Land. Cases 1162a—1597a. 


1242. Add. Annotation :—Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


1259. Add. Annotation :—Generally, Refd. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 

1275. Add. Annotation :—Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 277, 


1821. At end of paragraph for “ gave notice of a 
trust,’’ read “‘ gave no notice of a trust.” 


1416a. —-— Subsequent purchase by solicitor from 
client.|—A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal.—BEEVOR v. 
Stmeson (1829), Taml. 69; 48 E. R. 28. 


1458a. S. P. Ftroop v. PrircuHarp (1879), 40 L. T. 
873. 


1466. After this case add :— 
: , Law of Property Act, 
1925 (c. 20), s. 45 (4). 


Part VI.-—Position of Parties Pending Completion. 


1481. Add. Annotation :—Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 


1488a. -—.]—It is sometimes said that 
under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only true if & so far as a ct. of equity 
would under all the circumstances of the case 
grant specific performance of the contract 


2 enn tee 


- ©. 318; 84L.J.P.C. 49; 112 L. T. 403, 
me OF 


Annolalion :-—-Refd. Central Trust & Safe Deposit Co. v. 
Snider, [1916] 1 A. C. 266. 


1509a, ——.]- -PUDDICOMBE v. BYTHESEA (1823), 
1L. J. O. S. Ch. 186. 

1538. Add. Annotation :—Distd. Watson v. Davies, 
[1981] 1 Ch. 455. 

1588. Add. Annotation :—Refd. Halifax Building 
Society v. Keighley, [1981] 2 K. B. 248. 
1594. Add. Annotation :.-Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
1597a. .| ~PINCKE v. CURTEIS (1793), 4 








(per CuR.).— HoOwarn vv. 


PART V. SECT. 3. 


sa. Sale by company-~-Afler removal 
from reqister.}- -A co. Incorporated in 
N. S. W. was registered in Tasmania 
as a foreign co. It acquired certain 
land in Tasmania. On Aue. 14, 1924, 
the co, filed a notice that it had ceased 
to carry on business in Tasmania, & the 
registrar thereupon removed its name 
froin the register. On May 16, 1925, 
the co. contracted to sell the said land to 
B.: --Held: the land in question was 
still vested in the co., & there would be 
8 declaration that it could show a rood 
marketable title. Re LABOR PAPERS, 
Lrp. & Burron’s Contrract (1925), 21 
Tas. L. R. 35.—-AUS. 

sd. Property subject to apparent casc- 
ments.j---Title held good, since pur- 
chaser must have had notice from the 
lay out of the property, of the existence 
of the ecusemants.—LUBIENSRI  v. 
SILVERMAN, {1932]) O. R. 396; 3 
D. L. R. 320.— CAN. 


PART V. SECT. 5, SUB-SECT. 8.--B. 


sf. Proof of charge—Note of execution 
on abstract of title.)-—-HIND v. W ESBROOK 
(1900), 7 Terr. L. I. 10.—-CAN, 


PART V. SECT. 5, SUB-SECT. 10.—C. 


e i. Certificate that no arrears of 
income tax outstanding.|—The pro- 
duction of a cortificate under Finance 
Act, 1928, s. 6, from the Reyenuc 
Comrs. that no arrears of income tax 
were outstanding, if required by the 
purchaser, is an expense which, by 
Conveyancing Act, 1881, 8. 3 (6), must 





MILLER, 


[1915] 


be borne by him, as the contract of 
sale contained no provision to the 
contrary.—- HOPKINS wv. GEOGHEGAN, 
[1931) T. R. 135.-——IR. 


PART VI. SECT. 1, SUB-SECT. 2.—-A. 


1515 ii. —— -- J--The right to 
possession in the purchaser is not a 
necessary incident to an cxecutory 
coutract for the sale of land. This 
right remains in the vendor until full 
payment of the purchase price, unless 
express provision to the contrary is 
made in the contract.-- MANSELL v. 
Smiru, |1931] 3 W. W. R. 563.---CAN. 


sg. What amounts to possession—- 
Actual occupation of part.}—MCKINNON 
v. MCDONALD (1867), 13 Gr. 152.—CAN. 


sh. Light to possession as against 
transferee of land.J--PIitf., a purchaser 
under an agreement. for the sale of 
land which provided that he should 
have the right to immediate possession, 
entered into possession & filed a 
caveat, Glaiming an interest as owner 
under the agreement. The vendor 
assigned the ugreement to the M. H. Co. 
& subsequently transferred the Jand 
to deft. co. which obtained a certificatc 
of title subject to the caveat, but 
acquired no rights under the agreement 
forrale. DPlitf. baving left the property, 
deft. co. put deft. into possession 
without. the knowledge or consent of 
pltf.:—Jieid: pltf. was cutitled to ao 
cease declaring him entitled to 
mmediate possession of the property, & 
was entitled also to damages for the 
wrongful user of his land, such damages 





Bro. C. C. 333, n.; 29 E.R. 920. 


to be calculated & allowed up to & 
inclusive of the day of the entry of the 
judgment.—WaABDELL v. GRAY-CAMP- 
BELL, LTp. & Scarrow, [1929] 3 
DL. R. 488; 2 W. W. RR. 1133: 23 
S. TL. RR. 427: revag., [19291 2 D. L. R. 
362: 1 W. W. RR. 241.--CAN. 


PART VI. SECT. 1, SUB-SECT. 3—-B. 


sl. Covenant to leave improvements— 
Liability for removal of house.}—Under 
an agreement for the sale of land, the 
registered owner being the vendor, the 
purchaser agreed for himself, his 
assigns, cte., that all improvements 
placed on the land should remain 
thereon & not be removed or destroyed 
until final payment for the land had 
been made. Deft. P., the assignee of 
the purchaser, built a house on the 
land. FP. sold the house to deft. S., 
who was ignorant of the terms of said 
agrcement. The house, although built 
on skids, was found to have become in 
fact & within the intention of the agrec- 
ment part of the soil at the time of the 
sale to S. The vendor obtained a tinal 
order for “ foreclosure,’’ but before it 
was granted S. hud removed the housc 
from the land & refused to return it :---- 
Held: both defts. were liable in 
damages to the vendor for the value of 
the house at the time of its removal, 
although it} was not shown that the 


land was worth less than the amount 


owing to the vendor under the agreo- 
ment for sale.—CANADIAN PaciFic Ry. 
Co. v. PRICKETT & SHOWALTER, [1930] 
Care W. R. 65; 3 D. L. R. 800.— 


Cases 1631-—2049. 


1631. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 148 L. T. 677. 


1640. Add. Citation :-—-[1928] Ch. 340. 


1656. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 


358. 
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1682. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1980), 143 L. T. 
1716. Add. Annotation :—Refd. Re Fenton, Ez p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 


77. 


1786. Add. Citation :—[1927] B. & OC. R. 137. 


Part Vil.—Vendor and Purchaser Summons. 


1802. Add. Annotation :—-Consd. Clayton v. Clay- 


ton, [1930] 2 Ch. 12. 


1822. Add. Annotation :—Refd. Flexman v. Cor- 


bett, [1930] 1 Ch. 672. 


1823. Add. Annotation :—Refd. Johnson v. Clarke, 


[1928] Ch. 847, 


1832. Add. Annotation :—As to (2) Folld. Charles 


Hunt, Ltd. v. Palmer, [1931] 2 Ch. 287. 


18738. In cross-references 
‘* Ord. 63’ read ‘ Ord. 58.”’ 


before this case, for 


Part VIII.-- Remedies under an Uncompleted Contract. 


1944a. S. 2. WESTERMAN v. Pantin (1900), 3 
Seton on Judgments & Orders, 7th ed. 2218. 
Annotation :-—-Folld. Olde v. Olde, [1904] 1 Ch. 35. 


2006. Add. Annotation :-—Refd. Wilson v. Balfour 


(1929), 45 T. L. R. 625. 


2008a. ——- ——.]——BERNARD v. WinLiams, No- 


2182, post. 


PART VI. SECT. 1, SUB-SECT. 5. 


- gi. Tares—Conposition with 
revenue authorities —Effect of.)---KRILL 
aoe (1928), 39 B. C. R. 396.— 





n i. ——- Vo knowledge of vendor— 
Effect of sale on action for purchase- 
money.) — Resp., representing the 
vendor, sued applt., representing the 
purchaser, for the balance of the pee 
of sale of a certain parce] of land. 
The latter denied his liability on the 
ground that the property could not be 
transferred to him by the vendor as it 
had been sold for unpaid taxes; but 
the vendor contended that the pur- 
chaser was still bound because the salo 
of the property for taxes was due to 
the failuro by the purchaser to pay 
them as coveuanted :—Aeld: resp.’s 
action should be dismissed. The 
vendor was aware that the taxes had 
not been paid & was louoking to the 
purchaser for the money wherewith to 
pay thom; he had ulready collected 
some reut for the property which he 
was holding as a credit against the 
taxes, & it can be inferred that the 
vendor anticipated that payments on 
account of taxes, when madc, would 
pass through his hands. When, therc- 
fore, the property was sold for taxes, 
it was not because the vendor was 
misled into a belief that the purchaser 
had paid or intended to pay the taxes ; 
the vendor had been notified, 
previously to the sale fur taxes, that 
tho purchaser repudiated the contract 
& was looking for a refund of his pay- 
nents, & in withholding payment of 
the municipal claim the vendor acted 
deliberately, witb a full knowledge of 
the facts.—RovauL ‘Truar Co. uv. 
KENNEDY, [1930] S. C. BR. 602; 4 
D. L. RB. 868.---CAN. 


o i, ._ ~Every vendor & pur- 
chaser of land situate in Alberta must 
be held to have contracted with 
reference to Uneurned Increment Tax 
Act, &, in the absence of an agreement 
to the contrary, there is implied in an 
agrecroent for the sale & purchase of 
such land an obligation on the vendor 
to pay or cause to be paid the portion 


2013. Add. Annotation :—Dbtd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2014. Add. Annotation :—-Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 


2049. Add. Annotation :-—Refd. Re Sandwell Park 
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of the tax payable in respect of any 
increase in value prior to the making 
of said agreement, or, at Icast, there is 
implied an agreement by the vendor 
thal, if the purchaser pays the vendor's 
portion of the tax, the purchaser will 
be entitled to recover it from bin.-— 
CANADIAN AwterRican Trosr Co., Lp. 
& CENTRAL PROPERTIES, Litb. wv. 
McMuULLEN, [1929] 3. D. L. R. 8673; 2 
W. W. f. 205; 24 Alta. L. Re. 153; 
revrsg., {1929} 2 D. L, R. 555.-—CAN, 


PART VI. SECT. 2, SUB-SECT. 1—A. 

sm. Leuse by purchaser.|--A_ lease 
given by a person with only a limited 
right, eg. &# purchaser under an agree- 
ment for sale, must be subject to the 
lifirmities or limitations of his own 
title. An assiguinent, by the pur- 
chuser, of his rights under the agree- 
ment to purchase cannot convey the 
interest which he had vested in his 
lessee by the lease, & the fact that the 
assignment is to his vendor makes no 
difference in this respeet.—LInDBAY 
v. GIBBONEY, [1931] 1 W. W. RR. 728 ; 
revay., (1931] 1 W. W. R. 618.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1.—A. 

k (p. 221) i. Requisites of 
valid cancellation notice.)-—BROWN v, 
ROBERTS (1912), 17 B.C. Re. 16.— 
CAN. 

it] (p. 223) i. i a ee an, 
HAMILTON v. TAYLOR (1919), 47 
N. B. It. 145.—CAN. 

aan i. ~ -— On liability of defendant 
for costs.}—Where a vendor suing for 
specific performance, personal judg- 
ment, & in default of payment tho 
usual relief by way of cancellation 
elects immediately on becoming ecn- 
titled to Judgment to take a judgment 
for cancellation, a@ provision for puy- 
wnent of costs by the deft. porscnely 
on his failure to redeem should not 
ordinarily be ineluded in the judgement, 
at least, where deft. has not defended 
the action.--BEATON vv. HAMBICKS 
(Man.), {1929} 1 D. Ti HR. 982; 1 
W. W. R. 375.—CAN. 

ee i. -J-In an action to have 
an agreement for the sale of land 


6 


om ete eree 





Jolliery Co., Field v. The Co., [1929] 1 Ch. 


declared determined & the payments 
made thereunder forfeited :--Held: 
a defaulting purchaser who is persisting 
in his default & rofusing to perform his 
contract cannot huve any relief under 
the equitable jurisdiction of the ct. 
therefore defts. were not entitled to 
have the moueys paid under the agree- 
mont returned to them.—-OUGHTON 1”. 
Oserreciuy, (1931) 1 W. W. R. 604 ; 
20. L. R. 996.---CAN, 

sm. Vendor unable to give title— 
Through purchaser’s acts— Liability of 
purchaser under contract.|-—WILKIN t. 
Bua (Alta.), [1927] 2 D. L. R. 87.— 


sn. Time allowed purchaser to muke 
good adcfault— Dependent on circum- 
stances. |-—-SINGER v. GARRETT, [1929] 
4D. L, kh. 132; 2 W. W. BR. 801; 41 
B. C. R. 160,—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.—A. 


1971 x, —----,J--In an action 
by a purchaser to have an agreement 
for the sale of land declared rescinded 
& for the return of a sum of mone 
paid thereunder & another sum, whic 
was an amount realised by the vendor, 
out of grain sold from the land, in 
excess of the interest payable under 
the agreement :—ZJ/eld : the two items 
should be considered as a deposit & 
ag part of the cash payment respec- 
tively, that the purchaser had in fact 
abandoned the land,- & that through 
the failure of the purchaser to com- 
plete the vendor had suffered loss in 
an amount in excess of the aggrega 
of said sums. Therefore, although the 
declaration of rescission, which was 
also asked for by deft., was granted, 
the claim for the return of the money 
was dismissed.—KWARA 0. PIPER 
(Man.), [1930] 1 D. L. RR. 83; (1929) 
3 OW. W. R. 392.-—CAN. 

a i. Default by vendor—Prior 
tov default by purchaser.J|\—RouEmrs & 
Brown v. Hazetaursr, (1930) 2 
D. lL, R. 609 ; 65 O. L. R. 81.—CAN. 


PART VILL. SEOT. 2, SUB-SECT. 8.— 
o. Reved., 83 O. L. R. 78. 





Ce enkenaeamnae ad 


2061. Add. Annotations :—-Consd. He 
Park Colliery Co., Field v. The Co., [1929] 
1 Ch. 277; Lock v. Bell (1930), 68 L. Jo. 219. 
Refd. Bernard v. Williams (1928), 139 L. T. 22. 

2080. Add. Annotation :—Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


2087. Add. Annotation :—Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 


2151. Add. Annotation :—Retd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
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2153. Add. Annotation :—As to (1) Consd. Re Sand- 
well Park Colliery Co., Field v. The Co., [1929] 


1 Oh, 277. 


2182. To the existing paragraph add as follows :-— 
Semble : if time had not been of the essence, 


PART VIII. early re SUB-SECT. 3.-— 
e @). 

2062 i. Misrepresentation-—-Of agent 
of vendor.j—-Where the ground of 
rescission of a contract for the purchase 
of lund is the frandulent niiarepresenta- 
tion of the agent of the vendor, &, 
therefore, in law of the vendor himself, 
the purchaser is ontitled to restitutio 
in tntegrum from the vendor & there- 
fore even though a deposit under the 
contract has been paid to the agent as 
‘** stakeholder ’? the purchaser is en- 
titled to an order for the repayment of 
tho deposit by the vendor.—SWiNnDLE 
v. KNIBB (1929), 29 8. R. N.S. W. 
325; 46 N.S. W. W. N. 102.—-AUS. 


PART VIII. ar a SUB-SECT. 3.— 


80. Deposit puid-—Provision for pay- 
ment of frrther sum on fired dute— 
Failure of purchaser to pay.j— eld: 
although the vendor had neither 
executed nor offered to execute a con- 
voyance he was entitled to sue before 
completion, inasmuch as the contract 
fixed a dofinite date for the payment 
& did not postpone it until completion 
or until after completion.— PERPETUAL 
TRUSTER Co. v. UNION TRUSTEE Co. 
(1927), 28 8 Rh. N.S. W. 222; 45 
N.S. W. W. N. 30.-—AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.—E. 
fi, —-—.J—-Where the ct. gives a 


purely equitable relief as in the case of | 


rescission of a contract & repayment 
of the moneys paid by the purchaser, 
the moneys will carry interest from the 
date of the payment until the date of 
repayment, whenever repayment takes 
place, but. will not carry interest 
as a judgment.—SKINNER v. JAMES 
SYPHONIC VISIBLE MEASURES, LTD. 
(1927), 28 S. Rh. N. S. WwW. 20.—AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.—G. 


sp. Form of action.|}—CLARKE vt. 
Sa eon (1839), 4 Ont. Dig. 7210.— 


PART VIII. SECT. 3. 


m (p. 242) i. ——.}+--When a 
contract of ssleo & purchase is put an 
end to by the vendor on the purchaser's 
default, & it issilent as to the right in 
that event to retain or recover back 
instalments of the purchase-money 
already paid, the purchaser can recover 
them from the vendor subject to the 
deduction of the amount. of such loss 
aa the vendor has suffered through the 
purchaser’s failure to  complete.— 
STRPHENSON v. BROMLEY, [1928] 4 
Db. L. R. 737: (1928) 3 W. W. RR. 370; 
37 Man. L. Rt. 487.—-CAN, 

© (p. 242) i, ——- --—.]--HAGEN v. 
Frrnia (1915), 31 W. L. It. 661; & 
Ww, W. Rn. 1039.—CAN. 

m (p. 243) i. Repudiation by 
.. .-----%J—~Where an agreement for 
the sale of land is silent as to what is 
to become of instalments of purchase- 








Vol. XL.—Sale of Land. Cases 2061—2224. 


Sandwell 


pitf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 
the contract. 

Add. Citation :-~139 L. T. 22. 


2199. Add. Annotation :—Distd. Re Belcham & 
Gawley’s, Contract, [1930] 1 Ch. 56. 


2215. Add. Annotation :—Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2220. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56, 


2228. Add. Annotation :—Folld. Re Belcham & 


Gawley’s Contract, [1930] 1 Ch. 56. 


minouey already paid on the cancellation 
of the contract, the purchaser is not 
entitled to recover them from the 
vendor where the purchaser has re- 
pudiated or voluntarily abandoned the 
contract.—GREAT WEST LIFE ASss’cE 
YO. vt. PRAIRIE DEVELOPMENTS, LTD., 
{1928] 3 W. W. R. 601.—CAN. 


sr. On cancellation—Necessity for 
erpress ugreement.J}—CRONHOLM tv. COLE 
{1928] 3 D. L. R. $21.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 


al. Failure of vendor to perform 
condition—Condition to leave bond an 
property.J—FREEMAN Uv. MAXWELL, 





PART VIII. SECT, 4, SUB-SECT. 3.-—— 
A. (a). 

2151 vi. —~— -}--The agree- 
ment for sale held to show an intention 
to sell the mincrals as well as the 
surface; &, since the vendor was 
unable to make titlo to the minerals, 
the purchaser was held entitled to 
have the vendor’s action for specific 
performance dismissed & to succeed 
on his counterclaim for rescission.— 
KNIGHT SUGAR Co., LTD. v. WEBSTER, 

.L. R. 5013; 2 W. W. R. 
505; 24 Alta. L. R. 174; revsd., 
hee) 8. C. R. 518; 4D. L. R. 343.— 





st. Vendor unable to give title— Public 
Works Act, 1908, s. 116.J—UrnamM vt, 
BARDEBS, [1927) N, Ze L. R. 722.—N.Z. 


sw. Prior sale to another purchaser. }— 
Where a vendor of land under an agree- 
meut. for sale inaintaimed in force a judg- 
ment recovered against the pure r 
for the purchase-money he was held to 
have thereby continued the purchaser’s 
right. to pay the money, cure his default 
& reinstate the agroemonut; & where 
such right in the purchaser had been 
so continued & was oxisting at the 
time the vendor brought suit to enforce 
a@ subsequent agreement with another 
purchaser, deft., for the sale of the 
same land & deft. had repudiated his 
agreemont promptly on discovery of 
said outstanding right in the first 
purchaser :—Held : the vendor could 
not succeed, even though he was able 
to inake title at the time of the hear- 
ing. Plitf.’s position was held not to 
have been improved by a clause in the 
agreement providing for acceptance of 
titie by deft.—-HARVEY v. MALANCHUK. 
11931] 3 W. W. RR. 5963) [1932] 1 
. 1. R. 407540 Man. 1. 8.78. - CAN, 


PART VIII, SECT. 4, SUB-SECT. 3-- C. 


h i. ~—-— JWWaiver.}—WILCOX 2. 
JEWELL, [1931] 2 W. W. RR. 460; 2 
D.L, R. 873 3 25 Alta. I. R. 464.---CAN. 


PART VIII. SECT. @) SUB-SECT. 3.-- 
« (&). 
p. Revad., 15 Sask. lL. R. 410. 


7 


2224. Add. Annotation :—Consd. Re Belcham 
Gawley’s Contract, [1930] 1 Ch. 56. 


& 


re 


r i. ——. +-WALKER 7". 
KLuUIOTY, [1931] 1 D. L. RR. 42035) 66 
O. L. R. 195.—CAN, 


PART VIII. staat 1) SUB-SECT. 3.--— 


fi, ——- ——- In eertifirates-~— A gree« 
ment to sell land “ as described in certifi- 
cates.""}—-MCLEAN v. STANDARD TRUSTS 
Co., [1931] 1 W. W. RR. 442; 2D... R. 
463; 25 Alta. Ll. 2.550. -CAN. 


t i. —— Value of crop.|}—In ascer- 
taining whether an unfounded repre- 
sentation by a buyer or suller is open to 
redress in any form, the means of know: 
ledge of the partios must be considered. 
If the misrepresentation is on a subject 
peculiarly within the knowledge of the 
party making it & be relied on by the 
other party {ti may be legally cognisable, 
but where the facts are not only avail- 
able to the other party but also he 
applics or ie able to apply unrestricted 
means of injury, & is not induced to 
withhold inquiry, the alleged mis- 
representation is probably no more 
than ‘* dealers’ talk ’? in which each 
party from his own standpoint of buyer 
or seller usually indulges. 

A purchaser of a farm sued for 
rescission of the contract of sale on the 
pour that he had been induced to 

uy by the vendor’s statement that 
the crop, which was then cut. & included 
in the sale but not yet threshed, was 
worth a certain amount which, after 
threshing, proved to be execcasive, to 
the extent of about two & a half times 
its real value. The judge, who dealt 
with the representation as an innocent 
one, decreed rescission, & deft. ap- 
pealed :—Held: because of the apphi- 
cation of the above principle, & also 
because of the difficulty In tinding that 
@ representation of that kind was one 
which was really reed on by pltf. & 
went to the root of the contract, the 
appeal should be allowed.--- RASCH tv. 

ORNE, [1930] 1 W. W. RR. 8163 3 
Dp. L. R. 647; 38 Man. LL. R. 600; 
revsg., [1929] 4 D. L. RR. 809; 2 
W. W. R. 673.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.——E. 

st. Restrictive corenant——-Disclosure 
of * building corenant,’”’ |\—Certain. land 
was sold subject to a special condition 
that the sale was made * subject to 
the existing building covenant which 
provides (inter alia) that no building 
may be erected other than of brick or 
stone: or at cost of less than £500.”’ 
The building covenant later disclosed 
on the title further provided, “ & no 
such building so erected shall be used 
or occupied for any other purpose 
than a private dwelling-house ” :— 
Held: the phrase “ building covenant”’ 
did not easinte f denote a covenant 
dealing only with the construction of 
the building, but Included a covenant 
dealing with its user, & therefore. 
there was a sufficient disclosure by 
the vendors.— SHENSTONE v. HEWSON 
(No. 8) eo ae 8S. R. N.S. W. 377; 
46 N. §, W. . N. 93.—AUS. 


Cases 2242a—2475a. ENGLISH AND Emprre Digest SUPPLEMENT. 


2242a. 


money spent on iImprovements.}—CORNWALL 
® Witiiams (1701), Colles, 117; 


209, H. L. 


-- Part of purchase-money & 2287. Add. Annotation :---Refd. Curtis Mottat v. 
Wheeler (1929), 98 L. J. Ch. 374. 


1 EH. R. 2806. Add. Annotations :—Refd. Curtis Moffat v. 


Wheeler, [1929]2 Ch. 224; Barnes v. Cadogan 
Developments, Ltd., [1930] 1 Ch. 479. 


Part 1X.—The Conveyance. 


2366. Add. Annotation -~-Refd. Bernard v. Williams 


(1928), 139 lL. T. 22. 


2367. Add. Annotation :--Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 

2379a. .] —Re 
(1881), 18 Ch. D. 106; 
W. BR. 37, C. A. 


Annotalions - 





— 








2382. Add. 


(1928), 139 L. T. 225. 


2459. Add. Annotation :—As to (3) Refd. Blay v- 
Pollard & Morris, [1930] 1 K. B. 628. 


2475. Add. Annotation :—Refd. Curtis Motfat v. 


Wheeler, [1929] 2 Ch. 224. 


2475a. Consent 
nominee. | 








PART VIII. SECT. 7, SUB-SECT. 1. 


ri, --— —~—.J-—-A vendor suing a 
purchaser in default. under an agrce- 
wnent for the sale of land is entitled to 
apply for personal judgment with leave 
to issue execution thereon & with 
liberty to apply further in the event of it 
being found impossible to realise the 
amount of the judgment. This further 
relief may take the form of a sale of the 
land or rescission of the agreement, 
depending on what has heen done 
under the exccution issted on the 
judgment.—BuUcKLEY & SCHELL v. 
one oe (1932) 1 W. W. lh. 831.— 


PART VIII. SECT. 7, SUB-SECT. 3. 


ec i. —-— Sale of hatel d& licence.j}-— 
Iield: the measure of damages was 
the difference between the price agreed 
& the value of the Jand considered as a 
security for realising the deficiency in 
the sum contractcd to be paid, less the 
umount of the deposit paid by the 
purchaser, & the net amount of the 
compensation received by the owner 
under the Licensing Act.—SUMMERKS 
coc [1928] W. A. L. RR. 115. — 





PART VIII. anor aia 4. 


- (6). 
2335 i. Ieved., 10 Alta. L. RH. 478. 


sv. Auction fees.}—-Pltf., at an 
auction of certain property, was 
declared the purchaser, & he thereupon 
paid the deposit & the auctioneer’s 
fees, as provided by the conditions of 
sale. These conditions contained one 
in the usual form enabling the vendor 
to rescind the contract if the purchaser 
inade any objection or requisition 
which the vendor was unable or un- 
willing to remove or comply with. 
Che sale broke down following the 
eA ny to oes of ae 
wnaser, the vendor hav added 
that if the purchaser ed on the 
requisition he would rescind the con- 
tract, pursuant to the conditions of 


DurRRANT & 
45 L. T. 368; 30 


Refd. Re Newton's Trusts (1882), 23 Ch. D. 
181; Miller v. Collins, [1896] 1 Ch. 573. 

Annotation :—Refd. General 
touncil v. I. R. Comrs., English Branch 
Council of General Medical Council v. Same 


in favour 
On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
enforced, unless it is shown that the sale was | 


granted upon considerations purely personal 


to the purchaser, but the purchaser must join 


STONER 


Medical assignee. 


in the assignment for 
guaranteeing 
covenants. 
Pltf. co. agreed to purchase from deft. 
property of which deft. was undcr-lessee. 
Her underlease contained 
to assign without the undecr-lessor’s consent, 
not to be withheld in the case of a responsible 
The under-lessor refused a licence 
to assign to pltf. co., but deft.’s solrs. were 
informed that a licence would be granted 


the purpose of 


the performance of the 


a covenant not 


to complete in favour of a specified nominee. 


of specified 


sale. This reply was, in the opinion 
of the ct., neither capricious nor un- 
reasonable. The purchaser replied 
stating that he insisted on his objection, 
& that he required the vendor to return 
the deposit & the auctioncer’s fees. 
The vendor returned the deposit, but 
not the auctioncer’s feces, & the pur- 
chaser subsequently sued the vendor 
for the amount of them :--J/eld : as 
the ouly way in which the purchaser 
could recover these fees was as damages 
for breach of contract, & as there had 
been no breach of contract on the 
vendor's part, the claim failed.— 
M‘MAnon v. GAFFNEY, [1930] I. R. 
576.—- IR. 


PART IX. SECT. 1. 


sw. What passes by conveyance.)— 
Buildings erected by the owner of land 
for use in the making of bricks held to 
form part of the realty, although some 
of them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft. 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under the Asscss- 
ment Act. Certain machinery in said 
buildings was also held part of the 
realty.—-MCCUTCHEON v. LIGHTFOOT, 
(1928] 2 W. W. R. 240.—-CAN. 


&Xx. -}—-Wire fencing & fence 
posts erected or completed by the deft. 
while he occupied land, previously 
rented to him, as purchaser under an 
instalmcnu ‘agreement made with the 
Crown held to have become part of the 
soi], & therefore, to have passed to 
the Crown when the deft. gave up the 
agreemcnt & surrendered al] his interest 
in the land to the Crown, & to have 
become subsequently the pro eaD of 
the pltf. when he purchased the land 
from the Crown.—LAROCIELLE _ v. 
MST OHASD: (1928) 3 W. W. RR. 731.— 





PART IX. SECT. Pe ala ee 1.-- 
s a e 
sy. Description by reference to monu- 


8 


The licence was in fact available, but deft. 
never formally applied for it; & ultimately 
her solrs. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific performance :—He)d : 
be compelled to complete in favour of the 
specified nomince. 

Lorp CaIRns indeed secms to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs.] meant 


deft. could 


ments.}—Apart from special statutory 
provisions, the description in a convey- 
ance of land is to be construed by 
referenee to the monuments on the 
ground.--MCDONALD v. KNUDSEN, 
{119028} 3 D. L. R. 242; [1928] 2 W. W. 
RR. 577.-—CAN. 


PART IX. SECT. 5, SUB-SECT. 1,- - 
E. (c). 


sl. Irivtures—What are.jJ-—On the 
question whether a certain thing is a 
fixture the position of an unpaid 
vendor with respect to a purchaser of 
the Jand, like that of a intgee. with 
respect to a mtgor., is much stronger 
than that of a landlord where the thing 
is claimed by a tenant. Since the 
intention with which the tbing was 
placed upon the Jand is one of the main 
factors in determining said question 
the inference that the real intention 
was that the thing should be a per- 
manent improvement of the freehold 
is more readily to be druwn in the case 
of a purcbaser who placed the thing 
on land which he bas ugreed to buy or 
found it. already there than it is in the 
case Where the thing is placed upon the 
land by wa tenant. The thing in 
question in the present case was a 
two-storey building with an attached 
luan-to, the whole resting on stones 
laid on the ground, there being a dirt 
ecllar under the main buildivg.— 
PrtKoFr¥ v. GDRIGHTWELL (NO. 2), (19321 
1W.W. R59; 1D. RK. 7382; 40 
Man. L. R. 124.—CAN. 


sm. Fanning 
BANFORD t. BUCKERFIELDS, 
(1932) 2D. L. hh. 804.—-CAN. 


eee “3a ao 


mill.)- - 
Earp. 


coe ae 


sn - Oil burner.j- -An oll 
burner ulthough only annexed to the 
frechold by slight attachment to the 
furnace & by pipes & wires attached 
to the walls of the house is a fixture.— - 
Fuss OIL BURNERS, Lrp. v. MUTUAL 
INVESTMENTS, Lrp., [1932] 2 D. L. li. 
16; O. R. 203.—CAN, 


what the Ct. of Appeal thought it meant, 
it would follow that the purchaser was at 
liberty through the medium ‘of his solr. to 
decline the title from mere caprice ; but none 
of the judges accepted this extreme view. 
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It is reasonable, they thought, to imply good 


faith as a necessary ingredient. 
other hand, it seems to be putting an undue 
strain on the words to construe them, when 
used by a layman, as connoting not the 
approval of his own solr., which is their plain, 


2571. Add. Annotation :—Consd. 


Clayton, [1930] 2 Ch. 12. 


2576. Add. 
Clayton, [1930] 2 Ch. 12. 


2588. Add. Annotation :—Consd. 


Clayton, {1930] 2 Ch. 12. 


2596a. Statutory acknowledgment—Purchase from 
administrator.}—In view of Administration 
of Estates Act, 1925 (c. 23), s. 36, which pro- 
vides for the indorsement, after Jan. 1, 


Annotation :—Refd. 


On : the 


Part X.- - Title Deeds. 


1926, on the probate or letters of adiminis- 


ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGHAM, J.).—CURTIS 
Morrat, Lirp. v. WHEELER, [1929] 2 Ch. 224 ; 
98 L. J. Ch. 374; 141 1. T. 538. 


2530a. Right to give directions as to application of 
purchase-money — Application of Law of 
Property Act, 1925 
WicHr & BEsT’s 
CONTRACT (1928), 738 Sol. Jo. 76. 


(ce, 20), s. 27.|—Re 
BREWERY Co., JuTp.’s 


tration of notices of assents or conveyancos 


Clayton v. 
Clayton v. 
Clayton vv. 


of a legal estate by a personal representative, 
a purchaser of real estate can now require a 
vendor to include a probate or letters of 
administration in such statutory acknow- 


ledgment for production & delivery of copics 


of muniments of title as the vendor may be 
bound to give.—Re MILLER & PICKERSGILNL’S 
CoNTRACT, [1931] 1 Ch. 511; 100 1. JF. Ch. 
257; 144 L. T. 636. 


Part XI.-—Position of Parties after Completion. 


2614. Add. Annotation :—Refd. Grant v. Edmond- 


son (1930), 143 L. T. 749. 


2615. Add. Annotation :-—Consd. Grant v. Edmond- 


son, [1931] 1 Ch. 1. 


2618. Add. Annotation :—Consd. Grant v. Edmond- 


son, [1931] 1 Ch. 1. 


2628a. Covenant for joint user of cistern—Con- 
struction.|—HrEy v. APPLEYARD (1855), 24 


L. T. O. S. 310. 


2625. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


PART IX. SECT. 8, SUB-SECT. 3.—A. 


sz. Crop-payment plan--Conversion 
of crop- - Liability urchaser.}—— 
GROVES ». Hunt (Alta.), [1926] 2 
1). Le BR. 610; (1926) 1 W. W. R. 910. 


88. Agreement by purchascr to pay a 
cerlain sum c& to cake over a loan of 
specified amount--Loan of smaller 
amount ~Subsequent agrecment by pur- 
chaser to pay aifference—Action for 
balance of purchase price.}—-LONGO- 
RARDI wv. LARKIN (1928), 28 S. R. 
aie. WwW. 248 ; 45 N. Ss. W. Ww. N. 64.— 


PART IX. SECT. 8, a Natal 3.— 


B. (0) 
b i. —-—-- Effect of death of agent.)— 
(1) In view of the course of dealin 


ndopted by the parties to an agreemen 
for the sale & purchase of land :—ZHeld : 
8% private banker, to whom the pur- 
chaser made tho cash payment & the 
payment agreed to be deposited pend- 
ing the clearing of the title, was a 
trustee owing duties to both parties. 
(2) A clear title was obtained by the 
banker & delivered to the purchaser, 
but before the vendor obtained pay: 
ment from the banker of the full 
amount of the purchase-price deposited 
with hiin the banker died & his office 
closed its doors. The vendor, having 
failed to obtain the balance of the 
purchase-money, sued the purchaser 
therefor +-—Held ; the loss which had 


| 2646. Add. 


Annotation :——Refd. 


Chatsworth 


Estates Co. v. Fewell, [1931] 1 Ch. 224. 


2664. Add. 


Annotation :--—As lo 


Folld. Re 


(J) 


Sunnyfield. [1982] 1 Ch. 79. 


2665. Add. Annotation :—As to 


(2) Folld. Ite 


Sunnyfield, [1932] 1 Ch. 79. 


2667. Add. Annotation :—Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 


2688a. ——— ———.]|--STEVENS v. WILLING & Co., 


occurred must be borne by the vendor. 
—Srurrco v. FAHN, [1931] 1 W. W. R. 
268; 2D... R. 237; 258. L. RR. 255. -- 
CAN. 


PART IX. SECT. 8, SUB-SECT. 3.— 
B. (c) ii. 


2582 i. Authority to receive purchase- 
money.J—Where the vendor's solicitor 
appropriated the purchase-moncy to 
his own use:—-Held: the solr. was 
agent for the vendor, who must bear 
the loss._-CHEESEMAN v. CORKY (1913), 
ae L. RR. 469; 15 D. L. RR. 445.— 


PART IX. aad 7 ead 3.— 
. (a). 
ab. Conveyance to trustee~~Agreement 
for sale by holders of equitable estate--- 
Party entitled to purchase-money.|—- 
DRAPER v. RADENHURST (1892), 21 
S. C. R. 714.—CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 


a. ee {1928]3 D.L. R. 491; [1928] 
2 A \ ry R. 307; 23 Alta. L. n. 474.— 
CAN. 


sc. Covenant against assignment— 
Waiver.] — PEIKOFF vv. PAISNER, 
BRIGHTWELL v. PEIKOFF. [1929] 4 
D. L. R. 1077; 1 W. W. BR. 931; 38 
Man. L. R. 151.—-CAN. 


PART XI. SECT. 2, SUB-SECT. 3.—B. 

ni. —— Covenant for supply of water. | 
—ROSAMUND v. ForRGIE (1871), 18 
Gr. 370.—CAN. 


Lrp. (1929), 167 L. T. Jo. 178 ; 67 L. Jo. 223; 
[1929] W. N. 53. 


PART XI. SECT. 2, SUB-SECT. 4.—B. 


2666 viii. ———,]—-WANEK ._. 
Tno1s, [1928] 2 D. Tl. 1. 793; [1928] t 
W. W. BR. 903.—-CAN. 


PART XI. SECT. 2, SUB-SECT. 4.-- 
C. (a) i. 


d i. 
verandah or porch.j—Re CAMPBELL & 
Cowpy, [1928] 1 D. L. R. 1034: 61 
O. L. R. 545.—CAN, 


d ii. ‘* Duplex house ”—Whether 
detached residence.] — Re TORONTO 
GENERAL TRUSTS CORPN. & CROWLEY, 
f1928)} 4 D. L. R. 609; 62 0. LUR. 
§93.—-CAN. 


** Sunroom ”’.-~Whelher 








PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) i. 


sz. Covenant to erect ‘“ house ’’— 
Garage.}—Plitf. & another sold certain 
property to deft. subject to the con- 
dition that deft. erect a house of certain 
value thereon which would not be 
within less than six feet from the weat 
side of the lot so sold :—Held: the 
word ‘‘ house ”’ as so used included the 
ordinary bln Ae er i &, therefore, 
pitf. was entitled to an injunction 
restraining deft. from proceeding with 
the building of a ig, aR te eae 
v. YOUNG, [1928] 3 W. W. R. 547; on 
ap ’ 29)3D.L.R. 64: 1W.W.R. 
213; 238. L. R. 370.—CAN. 


Cases 2686—2807b. 


2686. Add. Annotation :—Folld. Ze Sunnyfield, 
{1932} 1 Ch. 79. 

2698. Add. Annotation :—Consd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 516. 


2700. Add. Annotations :—Distd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 516. Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 268. 


2701a. Covenant against building bungalow-- 
Meaning of ‘‘ bungalow.’’|-—A conveyance 
contained a covenant by the purchaser ‘‘ not 
to erect more than one bungalow ”’ on the piece 
of land conveyed :—Held: a bungalow was 
a building of which the walls, with the 
exception of any gables, were no higher than 
the ground floor, & of which the roof started 
at a point substantially not higher than 
the top of the wall of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the building so constructed was 
used.---WARD v?. PATERSON, [1929] 2 Ch. 396 ; 


aoe L. R. 519; 98 L. J. Ch. 446; 141 L. T. 
6 
2705a. -.]---Pltf. & deft. both derived title to 


their respective properties from a common 
predecessor, who on his own purchase of 
both properties in 1876 covenanted with his 
vendors not to erect: any dwelling-house at 
a less cost price than £800, or any pair of 
semi-detached villas at a less cost price than 
£1,200. In 1927 deft. built houses at prices 
exceeding these amounts, but the houses, 
. owing to the great increase of building prices 
since 1876, were not of the type indicated by 
the prices of that date :—Held: deft. had 
not broken the 1876 covenants, which, on 
construction, related to the building prices 
ruling at the time the houses were actually 
erected.— GRANT v. DERWENT, [1929] 1 Ch. 


390; 98 L. J. Ch. 70; 140 L. T. 330; 93 
J. P.113; 73 Sol. Jo. 59; 27 L. G. R. 179, 
C. A. 


2751. Add. Annotation :—Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2757. Add. Annotations: ~~ Consd. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 143 
L. T. 544. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 


2776. Add. Annotation :—Apld. Coplovitch  v. 
Williams (1929), 73 Sol. Jo. 484. 


2779. Add. Annotation :—-Refd. Grant v. Derwent 
[1928] Ch. 902. 

2785a. —~——.]—In an action to enforce restrictive 
covenants against a purchaser with notice, 
bound only in equity, the deft. relied on two 
equitable defences, namely: (a) A general 
change in the character of the neighbourhood ; 
(6) An allegation that this change was 


PART XI. SECT. 2, SUB-SECT. 4.— 2698 ii, ——~ 
C. (a) ili. 

2698 i. What constitutes breach— 
Restriction to single dwelling—Block of 
flats.}—A building two storeys in 
height & structurally divided into ave Giant 
self-contained flats, with a Serle 9 
way or passage in the middle of 
building, & a roof as one constructional 
unit over all, & having the entrances 
to all the flats coutained in a common 
portico: constitutes more than “ one 

ouse ’”’ within the meaning of a 
covenant not to erect more t one 
reer cer Py mp. (1028), koe: 

4TD ; . 
N.S. W. 2745 46 N.S. WoW N. 75.— 


(inter alia) tha 
te a ar 
r shall 


10 





at 

the lots in a certain township had all 
been sold subject to the condition 
“the said lot is sold & 
urposes onl 

ve no righ 
ed ee oe transfer a 
lot aforesaid, but veh 


ve een 
buildings & accessories on the 8 
Tleld: the erection of a block of 
flats upon a Sot waa prohibited by the 
eee giriag eee CONSOLIDATED D. (a). 


LAND EXPLoO 
Mince [1929] A. wie 454. —§. AF. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


brought about by the acts or omissions of 
the pltfs. or eir predecessors :—Held : 
(1) in order to succeed on the first ground 
deft. must show so complete a change in the 
character of the neighbourhood as to render 
the covenants valueless to pltfs., so that an 
action to enforce them would be unmeri- 
torious, not bond fide, & merely brought for 
some ulterior purpose; (2) in order to 
succeed on the second ground deft. must 
make out a sort of estoppel by showing that 
pltfs.’ acts & omissions were such as to justify 
a reasonable person in believing that the 
covenants were no longer’ enforceable. 
(3) In order to keep their cstate purely 
residential pltfs.’ predecessors had imposed 
covenants preventing any house being used 
‘‘ otherwise than as a private dwelling- 
house,”” They or pltfs. had, however, 
licensed a number of schools, some blocks of 
flats, a hotel, &, in certain exceptional 
circumstances, three boarding houses, & 
without pltfs.’ knowledge about half a dozen 
other boarding houses were being carried 
on in the area, which, however, still remained 
mainly residential:—Held: these acts & 
omissions did not prevent the pltfs. from 
restraining deft. from using his house as a 
guest house.—-CHATSWORTH ESTATES Co. v. 
FEWELL, [1931] 1 Ch. 224; 100 L. J. Ch. 52; 
144 L. T. 302. 

2807a. Action to enforce restrictive covenant— 
What included——Exercise of power of re-entry 
of leasehold premises.|—An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a “ proceeding by action 
... to enforce a _ restrictive covenant ”’ 
within Law of Property Act, 1925 (c. 20), 
s. 84 (9). The ct. therefore will not stay such 
an action to enable the deft. to apply to the 
authority referred to in the section for an 
order modifying or discharging the restric- 
tion which is the subject of the action.— 
IVEAGH v. HAnnis, [1929] 2 Ch. 142; 98 
L. J. Ch. 280; 141 L. T. 508; 45 T. L. R. 
319. 

2807b. Application for discharge.]—-Where a 
conveyance of land never the subject of a 
building scheme contains restrictive cove- 
nants not, expressed to be for the benefit of 
adjacent property or of a defined area &- 
never passing by an assignment under which 
they can be enforced, the ct. in the exercise 
of ite discretion under Law of Property Act, 
1925 (c. 20), 5. 84, & Land Registration Act, 
1925 (c. 21), s. 82, may declare them no 
longer effective. 

Appct. was the freeholder of premises 

which a predecessor in title, on buying them 


Where 


PART XI. mare ie SUB-SECT. 4.- 
» (& 


~ BEDFORD PaRK PRESBYTERIAN 
& the CHURCH, tee 1D. L. Re 354; 61 
to sub- O.L. R. 430.—CAN., 


portion of the 

ne contrary shall PART XI. SECT. 2, SUB-SECT. 4.— 

erect a C. (a) v. 

Alot’: p. Revad., [1930] 3 W. W. R. 186. 
PART XI. sea 2, SUB-SECT. 4.— 


ieee Property Law Act, 
Ths ea aa vw. Mc- 
. RR 560. = 


LTD. 
ee een 


CORMIOK, [ ado 
N.Z 


from the Kcclesiastical Comrs. had cove- 
nanted for himself, his heirs & assigns, to use 
not otherwise than as a private residence 
& not for any purpose which, in the opinion 
of the surveyor for the time being of the 
Oomrs. might be or become injurious to 
the adjacent property of the Comrs. their 
successors or assigns. These restrictions 
were entered in the Charges Register at the 
Land Registry. Appct., unable to sell the 
premises as a private residence, negotiated 
with persons willing to buy them if the 
restrictions could be proved no_ longer 
effective. So far as could be ascertained, 
the premises had never been the subject: of a 
building scheme: the Comrs. no longer 
owned any property in the immediate 
neighbourhood ; & neither they nor their 
successors in title to properties adjacent. to 
the premises claimed the right to enforce the 
restrictions. On a summons for a declara- 
tion, under sect. 84 (2) of Law of Property 
Act, 1925 (c. 20), that no part of the premises 
was any longer affected by any of the restric- 
tions, & for the cancellation of the entry of the 
restrictions in the Charges Register :—Held : 
as there had never been a building scheme, & 
as the restrictions had never been expressly 
assigned or expressed to be for the benefit 
of adjacent property of the Comrs. or of any 
defined area near the premises, there was no 
one who could enforce the restrictions, which 
therefore no longer affected the premises.--- 
Re SUNNYFIELD. [1932] 1 Ch. 79; 101 1. J. 
Ch. 55: 146 1. 'P. 206. 


2809. Add. Annotation :-—Refd. Grant ». Edmond- 


son, [1931] 1 Ch. 1. 


2922. Add. Annotation :—Consd. Lawrence vv. 


Cassel, [1930] 2 K. B. 83. 


2922a. ———- -—-—.]—-By an agreement in writing 


deft. agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to be done by 
deft. in the way of completing it or other- 
wise. Pitf. brought an action for breach of 
the agreement, alleging that deft. had 
thereby contracted that the builders’ work 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the matcrials 
used should be fit & proper for the purpose, 
& averring that none of these terms or con- 
ditions had been fulfilled :—Held: the 


101 L. J. KB. 46. 
2922b. 


2922c. -—~- 
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agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover.—LAWRENCE v. CAssEL, [1930] 2 
K. B. 83; 99L. J. K. B. §25; 143 L. T. 291 ;yX 
74 Sol. Jo. 421, C. A. 


Annotations :-—Folld. Miller v. Cannon Hill Estates, Lid.. 
1419381] 2K. B. 113 


Refd. Bottomley v. Bannister (1931), 





-.}~In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied 
warranty by the vendors that the house 
shall be built in an efficient & workmanlike 
manner & of proper materials, & that it 
shall be {it for habitation.--MILLER  v. 
CANNON Hint Estratmes, Urn., [1931] 2 
K. B. 118; 100 L. J. K. B. 740; 144 L. T. 


567; 75 Sol. Jo. 155. 


~- > .f---At common law in the 
absence of express contract a landlord of an 
unfurnished house is not. liable to his tenant, 
nor is a vendor of real estate Jiable to his 
purchaser, for defects in the Jouse or land 
rendering if dangerous or unfit for oceupation, 
even if the defects are due to his construction 
or are within his knowledge. 

A firm of builders, having built several 
houses which was nearly completed. They 
agreed to complete the house by the end of 
Oct. 1929, & to make it fit for habitation, & 
like in decoration & design to the other houses 
on the estate. The agreement contained a 
clause enabling (. B. fo go into possession 
before completion as tenant at will. The 
house, like the others on the estate, was 
fitted with a particular make of boiler, which 
was placed on the kitchen & was heated by a 
Bunsen gas burner. Above the kitchen was 
a bathroom. From a cupboard in the bath- 
room a linen chute ran down to a cupboard in 
the kitchen connected with the boiler by a 
pipe. There was no flue to carry gas or 
fumes from the burner to the outward air. 
C. B. with his wife & child went into occupa- 
tion on Sept. 28 The C. Gas. Co.’s Inspector 
examined the gas fittings & set the regulator 
fitted to the burner so that 45 cubic feet of 
gas & no more passed into burner per hour. 
On Oct. 26, C. B. & his wife were found dead 
in bathroom, poisoned by carbon monoxide 
gas. <A few days afterwards the regulator 
was found so set that much more than 45 
eubic feet could pass into the burner in an 
hour. The boiler with its burner & the linen 
chute were parts of the realty. The boiler 
with the burner properly regulated was not 
dangerous. It was the business of the Gas 


PART XI. SECT, 2, SUB-SECT. 5.—A. 
80, What anounts te—Security bond 
undertaking to compensate purchuser if 
land taken—-Cuvenant of indemnity— 
Not covenant for title.}—NATRSA VAN- 
NIYAN . GOPALASWAMI MUDALIAR 
(1927), I. L. R. 51 Mad. 688.—IND. 


PART XI. soot 5 re SUB-SECT. 5.— 


fi, —— ——~,]-—VANDERBURGN vt. 
Ula (1837), 6 O. S. 454.—- 


PART XI. sacl ne 5.— 
. (a). 


sd. Implied covenant for quict enjoy- 


meni, j--Deft., being registered under 
Laud Titles Act as owner in fee of a 

arcel of land, sold & conveyed it to 
3. who, with deft.’s knowledge, sold 
& conveyed it to pltf, The two con- 
veyances were not registercd; & deft. 
knowing that he had no longer any 
interest in the Jand, & that pltf. was 
the true owner, executed a conveyance 
or transfer to lt., & thereby (R. having 
registored his transfer) wrongfully 
deprived pltf. of his title :-—#Held: 
assuming that R. purchased in good 
faith & without notice, so that pitf. 
could not recover the land, pltf. was 
entitled to recover damages from deft. 
——QUEST v. COCHLIN, [19291 3 D. L. R. 
790; 64 0. L. R. 165.—CAN. 


II 


PART XI. SECT. 4, SUB-SECT. 1. 


se. Execution — Whether ‘ liquid 
assets’ within Land Titles Act, s. 94.] 
-—NORTH v. LAUWERYSSEN (Alta.), 
[1927] 2 D. L. R. 758; [1927] 1 
Ww. W. R. 687,—CAN. 


sf. Breach of warranty-—-Recovery of 
damages.}—Damages are recoverable 
by a purchaser for breach of an oral 
collateral warranty made on a sale of 
land, even though he made payments 
on account of the purchase-price & 
accepted a transfer of title after ha 
become aware that the warranty ha 
not been fulfilled.—-GREENWELL  v. 
JOHNSTON, [19380] 3 W. W. R. 181; 
4D. lL. R. 1026.—CAN. 


Co. & not that of the builders to regulate the 
flow of gasto the burner. In an action under 
the Fatal Accidents Act, 1846 (c. 93), by the 
administrators of C. B. & his wife against the 
builders :—-Held: there was no evidence of 
a breach of any duty which the law cast upon 
defts. as vendors or lessors of the house 
towards C. B. or his wife, & pltfs. could not, 
recover.— BOTTOMLEY v. BANNISTER, [1932] 
1 a B. 458; 101 1. J. K. B. 46; 146 L. T. 
68, C. A. 


Cases 2922c—-3040. ENGLISH AND Empire Dicest SUPPLEMENT. 


29638. Add. Annotation :—Refd. Iiynn v. Bamber, 
[1930] 2 K. B. 72. 

2976. Add. Annotations :—Refd. Robert A. Munro 
& Co. v. Meyer, [1930] 2 K. B. 312; Lever 
Bros., Ltd. v. Bell, [1931] 1 K. B. 557. 

2985. Add. Annotation :—-Refd. Lever Bros., Ltd. 
#2. Bell, [1931] 1 K. B. 667. 

2987. Add. Annolations :—Refd. Robert A. Munro 
& Co. v. Meyer, [1930] 2 K. B. 312; Lever 
Bros., Ltd. v. Bell, [1931] 1 K. B. 557. 

8040. Add. Annotation :—-Refd. Lever Bros., Ltd. 


Annotation :-—Consd. McAlister (or Donoghue) wv, Stevenson 


(1932), 101 1. J. 2. GO. 119, 


PART XI. sy a SUB-SECT. 4.— 
» (a 


a i, ——- Representation that house 
warm.)-~Pltf. agreed to purchase a 
dwelling-house relying on the owner’s 
oral representation that he would 
** guarantce that it was a good, warm 
house.” [Pltf. went into possession, & 
being unable to keep the house warm, 
sued for rescission. The judge found 
that it was a very cold house :-—Held : 
pltf. was entitled to  rescission.-- 
SIEGERIST v. PAN, (1930) 1 W. W. 2. 
951; 2D. lL. R. 980.—CAN. 


PART XI. SECT. 4, SUB-SECT. 4.-- 
A. (b) i. 
2978 iv. ~———-. }—HARILAL 
DAaLSUKHRAM v. MULCTIAND (1928), 
I. L. R. 52 Bom. 883.-~IND. 





PART XI. SECT. 4, SUB-SECT. 4.-—E. 


3029 i. What purchaser may Ode 
allowed—Costs of repairs & improve- 
ments. |—Pitf., who knew that the 
municipality's claim against the land 
arose out of non-payment of taxes, 
went into possession & made improve- 
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v. Bell, [1931] 1 K. B. 557. 


ments while the land was aubject to 
redemption & before the municipality 
was entitled to put him into , oe ns 
He contended that he relied on an 
assurance by the municipal officer that 
title would issue to him, but it was 
found that no such assurance had been 

ven :—Held: pltf. was not entitled 
o a declaration of lien for improve- 
ments made under mistake of title.— 
HILLER vw. RURAL MUNICIPALITY oY 
SHAMROCK (Sask.), {1929) 3 W. W. RR. 
458; affd., [1930] 2 W. W. R. 680; 
4 7). lh. R. 276.—--CAN, 


Vol. XL. Cases 48—562. 


SET-OFF AND COUNTERCLAIM. 
Part |.-—Set-Off. 


48. Add. Annotation :—Refd. Ellesmere (Earl) v. ' RR. D. C., [1928] 140 L. T. 69; Williams 2. 
Wallace, [1929] 2 Ch. 1. Atlantic Assurance Co. (1932), 37 Com. Cas. 

75, Add. Annotation :—Consd. China Navigation 304, 

Co. v. A.-G. (1982), 48 T. L. R. 375. 198. Add. Annotation :—Refd. Re Pinto Leite & 

117. Add. Annotation :—Refd. Re Pinto Leite & Nephews, Lax p. Visconde des Olivaes, [1929] 
Nephews, Hx p. Visconde des Olivaes, [1929] 1 Ch. 221. 

1] Ch. 221. 225. Add. Annotation :—Refd. London & North 

180. Add. Annotation :—Refd. Sagar v. Ridehalgh Kastern Ry. Co. v. Blundy, Clark & Co. 
& Son, Ltd., [1931] 1 Ch. 310. (1931), 20 Ry. & Can. Tr. Cas. 92. 

192. Add. Annotations :—Refd. Cottage Club 295. Add. Annotation :—Refd. Re Fenton, Fx p. 
Estates v. Woodside Estate Co., Amersham Fenton Textile Assocn. (1930), 99 L. J. Ch. 
(1927), 97 L. J. K. B. 72 ; Marle v. Hemsworth 858. 

Part I|.-—Counterclaim. 

307. Add. Annotation :—As to (1) Refd. Lowe v. 827. Add. Citation :——72 Sol. Jo. 254. 
Bentley (1928), 44 T. L. R. 388. ; 

8314. Add. Annotation :—Refd. Lowe v. Bentley 379. Add. Annoiutions :—Consd. Eshelby  . 
(1928), 44 T. L. R. 388. Federated European Bank, Iid., [1932] 1 

819. Add. Annotation :—Refd. _Aktieselskabet K. B, 254. Refd. Lowe v. Bentley (1928), 
Ocean v. Harding, [1928] 2 K. B. 371. 44 T. L. R. 388. 

Part Ill.--Pleading and Practice. 

585. Add. Annotation :--Retd. Medway Oil & 555. Add. Annofation :--Consd. Medway Oi & 
Storage Co. v. Continental Contractors Storage Co. v. Continental Contractors, [1929] 
(1920) A. C. 88. A.C. 88, 

550. Add. Annotation: -Consd. Medway Oil & 562. For existing paragraph substitute :— 


Storage Co. v. Continental Contractors, [1929] 


A. C. 88. 


PART I. SECT. 3, SUB-SECT. 1. 317 viii. 


-—--.J--A 


Where a claim & counterclaim are both 
dismissed with costs, upon the taxation of 


eounterclaim ab. Action for alimony—Countecrclaimn 


38 xvi. -———.}——CLARKSON v. ALLIS- 
TON CorPn., [1928] 2 D. L. RR. 715; 
62 O. Il. R. 149.—CAN. 


PART I. SECT. 4, SUB-SECT. 1. 
p. Revsd., [1913] A. C. 160. 


k (p. 377). For ‘‘ (1867), 3 Agra, 43” 
read ‘ (1868), 4 Agra, 43.”" 


PART I. SECT. 10, SUB-SECT. 8.---A. 


222 ii. -—-- —— & debl due in 
representatire capacity.J—The rule that 
where an action is brought by an 
exor. only in his capacity of cxor. deft. 
cannot set up by counterclaim claims 
against him personally & also as un 
oxor. :-—Held: not to apply to the 
case where deft. seeks, in aid of the 
judgment which he may obtain against 
the exor. personally, relicf from the 
ostate.—MAcKAY wv. LONDON & 
WESTERN ‘Trusts Co., LTv., [1931] 
11. LL. R. 978; [1930] 3 W. W. R. 
620.—-CAN, 


PART II. SECT. 2, SUB-SECT. 1. 


817 vi. ——.}—THOMAS t. WORDEN, 
[1928] 1D. L. RR. 217.---CAN. 

317 vii. —-—.]-~Nelither at law nor 
in equity can a claim unenforecable by 
action because of the Statute of Frauds 
be enforced by counterclaim or defonce. 
—-PERPETUAL Wxors, & TRUSTEES 
Assoon. OF AUSTRALIA, LTD. t. RUs- 
HNL, (1931] V. L. R. 125; Argus 
L. Kn. 89 > 6 A. L. J. 40.—AUS. 


even though it raises an issue entirely 
extraneous to the claim cun only be 
struck out if it. is embarrassing to 
plif.e Exrvorr BREWING & Masunina 
Co. tv. DOMINION BANK, [1932] O. KR. 
446: 3). L. R. 128.---CAN, 

321 x. —-—.]--To allow a counter- 
elaim or set-off the ct. must as a con- 
dition preeedent be vested with the 
jurisdiction of hearing both the action 
& the countorelaim or set-off.—R. v. 
JOBGRAVE EXPORT BREWING Co., LTD., 
R. v. JOHN LABaATT, LTp., [1928] 
Ex. C. R. 103.--CAN. 

sx. Must not be embarrassing.|—The 
right to counterclaim should not be 
used in such a way as to embarrass & 
inconvenience the fair trial of the 
action as originally constituted.—- 
Oaks vw. BreTistt NORTH WESTERN 
Fire Inscxw. Co., [1929] 2 DL. RR. 
959; 63 O. L. Rt. 593.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—A. 


sy. Contributory negligence.) — Ca- 
MERON v. Murray, [1931] 2 D. L. R. 
God; O. R. Xa, - CAN. 


PART II. SECT. 2, SUB-SECT. 5. 


r (p. 414) 1. ——- Counterclaim yo 
fraudulent misrepresentation.)—Held : 
the counterclaim being based not 
upon the contract but upon delict, 
could not be dealt witb in the action 
on the contract.—SMART v. WILKIN- 
SON, {1928] S. C. 383.—SCOT. 


13 


for divorce.|—A claim for divorce may 
be sect. up by a counterclaim to an action 
for alimony.---SCHEERER v. SCHEERER, 
f1928] 1] W. W. R. 305; 22 Sask. L. R. 
302.-—-CAN. 


PART II. SECT. 4. 


378 iii, --—.]}-——-TIHIOMPSON v. SCOL- 
LARD (3B. C.), [1929] 3 D. L. R. 857; 
2 W. W. Ii. 466.—CAN. 


PART II. SECT. 1, SUB-SECT. 2. 


p. For “Q. R. 29 S. C. 516,” read 
‘““ reved., 29 S. C. I. 516.” 


PART III. a 7 aguiiccar 4.—- 
e a ° 
sc. Statule of Limitations.}-—With 
respect to the application of Stat. 
Limitations to a counterclaim it is 
sufficient for pltf. to prove that the 
counterclaim was barred when it was 
pleaded.—Rrep v. THIEL, [1928] 4 
D.L.R.72; (1928) 2W.W.R.115; 22 
Sask. L. R. 495.—-CAN. 


se. Res judicata.}—Davis v., Davis, 
[1928] 3D. L. R.69; (1928; 2 W. W.R. 


PART III. SECT. 2, SUB-SECT. 9.— 


- (a). 
552 = soxvii. ---——.]}-—STARK ft. 
BATOHELOR, [1928] 4 D. L. R. 815; 


63 OQ. L. R. 1 5.——CAN., 


mented 


Cases 562—574. 


the costs, the true rule is that the claim should 
be treated as if it stood ‘alone, & the counter- 
claim should bear only the amount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. The same principle applies 
where both the claim & the counterclaim 
have succeeded._—-MEDWAY OIL & STORAGE 
Co. v. CONTINENTAL CONTRACTORS, [1929] 
A. C. 88; 98 L. J. K. B. 148; 140 L. T. 98; 
45 T. L. R. 20, A. L. 3 reversing S. 0. sub nom. 
CONTINENTAL Se neecae v. MEDWAY OL 
& STORAGE Co., [1928] 1 K. B. 238, C. A. 


PART Iii. SECT. 2, SUB-SECT. 9.—B. 


568. 


569. 


570. 


571. 


574. 


ENGLISH AND Emprtre Dicesr SUPPLEMENT. 


:—Distd. Medway Oi & 
Continental Contractors, 


Add. Annotation 
Storage Co. v. 
[1929] A. C. 88. 
Add. ernetae? 
Storage Oo. 
[1929] A. C. 88. 
Add. Annotation 
Storage Co. v. 
[1929] A. C. 88. 
Add. Annotation :—Apprvd. & Folld. Medway 
Oil & ee Co. v. Continental Contractors, 
[1929] A. C. 88. 

Add. aie :—As to (3) Consd. Medway 
Oil & Storage Co. v. Continental Contractors, 
[1929] A. C. 88. 


(b). 


>—Folld. Medway Oil & 
Continental Contractors, 


:—Refd. Medway Oil & 
Continental Contractors, 


sg. Discretion of judge.}—AUSTIN v. O'KEEFE, [1928] V. L. R. 485; [1928] Argus L. R. 374.—AUS. 
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Vol. XL. Cases 17a—687. 


SETTLEMENTS. 


Part Il.—Creation and Construction of Settlements. 


-To »e settled at attainment of majority. 
v. LAING (1839), 10 Sim. 315; 
L. J. Ch. 48; 3 Jur. 1119; 59 E. R. 636. 
74a. Express estate given not enlarged by implica- 
tion.|—TaEEBRIDGE v. KILBURNE (1751), 2 
Ves. Sen. 233; 28 BE. R. 150, L. C. 


Annotations :-—Oonsd. Campbell v. Harding (1831), 2 Russ: 
& M. 390; Verulam Earl ». Tae er ee err te 13 Sim. 374: 
Retd. Lyon v. Mitchell (1816), 1 Madd. 467 


83a. Gift followed by proviso aaainat absolute 
vesting—Subsequent trusts not exhausting 
absolute interest.|\—-Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts :—Held : 
the proviso only had the effect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts & no further, & the absolute gift 
accordingly remained._—Re COHEN, COHEN 

JOUEN (1915), 60 Sol. Jo. 239. 


—~-— Ambiguity. |---GARNER v. GARNER (1860), 
29 Beav. 114; 3 L. T. 396; 7 L. T. 182; 
54 K. R. 570. 


184a. ‘‘For default of such issue.’’?|—-Dor d. 


86a. 


LEES v. Forp {1853), 2K. & B. 970; 2 
C. L. R. 654; 23 L. J. Q. B. 535 22 1. T. 
O. 8S. 181; 18 Jur. 420; 118 E. R. 1029. 


136. Add. Annotation :—Distd. Re Hall. 
Hall, [1982] 1 Ch. 262. 

140a. ‘My own heirs apes eee ae aac v- 
GORDON (1882), 7 App. Cas. 713, H. L. 

‘* Any husband who might survive her ’’— 
Whether applicable to divorced husband.|]— 
A woman beneficiary under a settlement was 
given a power of appointment ‘‘for the 
benefit of any husband who might survive 
her.”” The beneficiary married, & she 


Wall vw. 


146a. 


exercised the power of appointiment in favour 
of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been remarricd, 
leaving her divorced husband surviving her :— 
Held: the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced husband did not take under the 
exercise of the power.—BosworrHick v. 
CLEGG (1929), 45 T. L. R. 438. 

Annotation :—-Apprvd. Re Williams’ Settlement, Greenwell v. 

Humphries, [1929] 2 Ch. 361. 

146b. ———.]—Under a marriage settlement 
made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband's 
petition, & the wife again remarried. She 
died in 1928, leaving her first, second & third 
husbands surviving her :—-Held: the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appvintment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage.—Re WILLIAMS’ SETTLEMENT, 
GREENWELL v. HUMPHRIES, [1929] 2 Ch. 361 ; 
98 L. J. Ch. 358; 141 L. 7.579; 45 T. L. BR. 
541; 73 Sol. Jo. 384, C. A. 

aOR :—Apld. Bosworthick v. Clegg (1929), 45 T. L. 1. 





Part I1l].——Contracts for Settlements. 


165. Add. Annotution :—Refd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 

203. Add. Annotation :—As to (2) Apid. Re 
Marshall, Graham v. Marshall, [1928] Ch. 661. 

204a. ——- ——-—.]-—. JOHNSTONE v. MAPPIN (1891), 
60 1. J. Ch. 241; 641. T. 48. 

225. Add. Andbtation :~—-Refd. London & North- 
Mastern Ry. Co. v. Blundy, Clark & Co. 
(1981), 145 L. T. 269. 

3886a. -——,]—-OTWAY Vv. 
Cas. temp. Finch, 405 ; 


BRAITHWAITE (1679), 
23 E. R. 221. 


PART II. SECT. 3, SUB-SECT. 1. 


nent for the devolution of property 


392. Add. Annotation :—Refd. Cotton v. Heyl, 
[1930] 1 Ch. 610. 

Add. Annotation :—Refd. Re Smith, Franklin 
v, Smith, [1928] Ch. 10. 

Add. Annotation :—Apld. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 

Add. Annotations :—Refd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 2143; We 
Turner, Hudson v. Turner, [1932] 1 Ch. dl. 
Add. Annotation :—Refd. Ditcham v. Miller 
(1931), 100 Ta. J. P.O. 177, 


533. 
535. 
583. 


687. 


scttled lands should revert to ‘“ the 


sg. Provision di or devolution. of pre- 
per y— Valid, J--Fhere is nothing in 
Intestate Succession Act, I. S. S., 
1930, or other statutes of Saskatchewan, 
to prevent, the parties to a marriage 
from providing hy a marriage settle- 


apeean thereby.—Jte JUTRAS ESTATY, 
{1932]2 W. W. R. 533.-—CAN 


PART II. SECT. 3, SUB-SECT. 3. -—E. 


sa. The right heir.J—A settlement 
provided that in certain events the 


15 


right heir of (the settlor) & his or nie 
heirs & assigus for over’’:—/feld: the 
words ‘“‘ the right heir” dodonated 
the next of kin of settlor—lHe Mac- 
DONALD'S SETTLEMENT, O’CALLAGHAN 
v. O'CALLAGHAN, [1928] V. L. R. 421; 
[1928] Argus L. R. 148. —A US. 


Cases 786--1008a. ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


Part V.-—Consideration for Settlements. 


736. Add. Annotation :—Refd. Papadopoulos v. of the settlement, to obtain a transfer of 
Papadopoulos (1929), 46 T. LR. 44, the fund to the mother :—Held: the con- 
740a. —— .|—E. v. E. (1893), 37 Sol. Jo. 250. tract to marry had been absolutely put an 
740b. Cohabitation without marriage for several end to, & the ct. could order the stock to be 
years.]—By a settlement executed in 1877, transferred to the lady.— EssERY Vv. COWLARD 
in consideration of a then intended marriage, oe: 26 Ch. a oy ; 53 L. J. Ch. 661; 
it was declared that a sum of stock, the 51 L. T. 60 3 32 - KR. 618. 
property of the intended wife, which had Annotation :—Apld. I. v. 1. (1893), 37 Sol. Jo. 250. 
been transferred by her to two trustees, should 803a. -——-.]|—BuRRows v. GREENWOOD (1840), 4 








be held by them on trust for the benefit of 
the intended wife, the intended husband, & 
the issue of the intended marriage. The 
marriage was not solemnised, but the partics 
cohabited without marriage, & three children 


803b. 


Y. & C. Ex. 251; 5 Jur. 384; 160 BH. R. 999. 
.jJ——The trustees & cestut que trual 
under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a settle- 





ment operative.-—DENINUG v. WARE (1856), 


were born. In 1883 an action was brought 
22 Beav. 184; 4 W. R. 523; 52 BE. R. 1078. 


by the father & mother against the trustees 


Part Vl.—Rectification and Variation of Settlements and 


Articles. 


840. Add. Annotation :—As to (1) Apld. Re Lloyds 875. After this case add :— 
Bank, Ltd., Bomze & Lederman v. Bomze, Effect on construction of referential trusts. |- 
[1931] 1 Ch. 289. See Trusts, No. 493a, post. 


Part VII.---Revocation and Avoidance of Settlements. 


897a. —--— By subsequent sale of settled property.]| Bing. 497. efd. Bath & Mountague’s Case (1693), 3 
—-Held: the selling out of the settled stock Ca. in Ch. 55. 
did not amount to a virtual revocation of 934. Add. Annotation :—Consd. Ite Duncombe’s 
the settlement.--BLACKWELL v. Woop (1831), Will Trusts, Wrixon-Becher v. Faversham 
1L. J. Ch. 35. (Earl) (1932), 146 L. TT. 412. 


899. Add. Annotation :--—Refd. Re Lloyds Bank, pate 3 = ae 
Ltd., Bomze & Lederman v. Bomze, [1931] sie Ves. 20; 4. oe v. Lampert (1789), 


1 Ch. 289. 
Add. Annotation :—Consd. He Lloyds Bank, 


913a. .|—G . Dorme 7), T. Raym, 976. 
ae 295; 43 ieee eee ae & Lederman v. Bomze, [L931] 1 
Ch. 289. 


Annotations :-- Consd. Doc d. Nowell v. Rouke (1825), 2 





Part Vill.—-Beneficial Interests in Personalty. 


(c. 19), s. 57, for an order to authorise the 


1008a. —— -- Order to raise capital money for benefit 
trustees to raise £15,000 out of the capital 


PART V. SECT. 5, SUB-SECT. 3. 


768 i.- -- 
necessary to transfer property.}—In 


of tenant for life—Policy on tenant’s life 
assigned to trustees—Premiums paid by 
tenant.|—The tenant for life of a scttled 
legacy whose life interest was protected 
against any assignment or charge ‘‘ whereby 
the income or some part thereof would if 
belonging absolutely to him become payable 
to some other person or a corpn.,’’ with a gift 
over upon failure of such trust, applied to the 
ct. under the powers of Trustee Act, 1925 


; the pro 
Settlor must do everything 


was necessary to be done to transfer 

perty either to the persons for 
whom he intends to provide, or to 
a trustee for the purposes of the settle- 


of the settled legacy, which amounted to 
£150,000, & to apply the same in payment 
of his debts & generally for his benefit. 

An order was made authorising tho trustees 
to raise the money & to apply it accordingly, 
upon the terms that the tenant for life should 
effect a policy for £15,000 upon his own life 
& assign the same to the trustees to secure 
repayment of the capital raised, & that the 


such purp. 8C.—HAMILTON ©. IZARD, 
{1929] N. Z L. R. 498.—-N.Z. 


PART VI. SECT. 1, SUB-SECT. 4. 


order to constitute a valid & effective 
voluntary settlement binding upon the 
settlor, he must have done everything 
which, according to the nature of the 
property comprised in the settlement, 


ment, or have declared that he himself 
holds it. in trust for such purposes: 
& uhe expression of a mere executory 
intention to create a trust, or voluntary 
agreement to do so is insufficient for 
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m i. -—~ Mistake—Suficiency of 
evidence.}-—-GOOPWIN v. ROYAL TRUST 
Co., [1928] 1 D. lL. R. 309; 39 B.C. RR. 
113.—CA : 


trustees should pay the premiums on the 
policy out of the income unless pltf. should 
within seven days of each renewal date pro- 
duce to the trustees a receipt for the amount 
of the premium paid to the insurance co. 
On a summons taken out to determine the 
question whether the tenant for life by apply- 
ing for & obtaining this order had forfeited 
his life interest :—Held : so long as the tenant 
for life paid the premiums on the policy & 
produced the receipt for them to the trustees, 
so that the trustees were not called upon to 
apply any part of the income of the legacy 
in payment of the premiums, the order would 
not effect a forfeiture of the life interest.—Re 
SALTING, BAILLIE-HAMILTON v. MORGAN, 
[19382] 2 Ch. 67; 101 L. J. Ch. 805; 147 
L. T. 482; 76 Sol. Jo. 344. 


1011a. —— -J-——-By the second ‘clause of 
marriage articles, it was agreed, that a sum 
should be settled on the wife, not stating how, 
& the husband renounced his marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
& children successively ; the fifth gave her 
a power of appointment, if she died without 
issue; & the sixth provided that the income 
should, ‘‘in all cases,”’ belong to the husband 
during his life. There was no express life 
estate given to the wife :—Held: the wife, 
by implication, took an immediate life estate 
to her separate use.—BYAmM v. BYAM (1854), 
19 Beav. 58; 24 L. J. Ch. 209; 1 Jur. N.S. 
79; 3 W. R. 95; 52 HE. R. 270. 


1054. Add. Annotation :-—-Apld. e° Gooch, Gooch 
v. Gooch, [1929] 1 Ch. 740. 


1059a. Application of accumulations during 
minority.J—Certain property was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 





Part 1X.—Beneficial 


1260. Add. Annotation :-—Distd. Re Williams’ 
Settlement, Greenwell v. Humphries, [1929} 
2 Ch. 361. 

1526a. Sale of lands charged to pay debts— 
Charge on other lands of settlor.|—Lrecn v. 
Leeuw (1846), 15 Sim. 185; 60 E. R. 568. 
Annotation :—Retd. Re Saunders-Davies, Saunders-Davies 
v. Saunders-Davies (1887), 56 L. J. Ch. 492. 
1604a. -|—STAWELL v. AUSTIN (1677), 
2 Rep. Ch. 125; 21 E. R. 635. 

1779a. e|—WARMAN v. SEAMAN (1675), 2 
Cas. in Ch. 209; Freem. Ch. 306; Poll. 112; 
Cas. temp. Finch, 279; 22 BE. R. 914; sub 
nom. SEAMAN v. WARMAN, Freem. K. B. 306 ; 
8 Keb. 544. 

Annotations :-— Refd.Lyon vr. Mitchell (1516), 1 Madd. 467; 
Re Wynch Trusts, Ez p. Wynch (1854), 5 De G. M. & G. 
188: Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 

1786a. Conditional ney are marriage settle- 

ment, C., the husband, in consideration of 
the intended marriage & of the fortune of S., 
the wife, to which C. was to become entitled 
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of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
eye of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor; (b) one of the grand- 
children of the settlor was born after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
ears :—Held: (1) the property from which 
he accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 
though that share might be reduced by reason 
of other members of the class coming into 
existence; (2) the share of the grandchild, 
who had died under the age of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not been applied in the mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
s. 43, & Trustee Act, 1925 (c. 19), s. 31.— 
Re Kine, Pusruic TRUSTEE v. ALDRIDGE, 
[1028 Ch. 330; 97 L. J. Ch. 172; 138 L. T. 
1071a. —— —— ——.]—PECK v. Parnor (1749), 
] Ves. Sen. 236; 27 E. R. 1004, L. C, 


Interests in Realty. 


on the marriage, released land to the use of 
himself in fee until the marriage; &, after 
the marriage, to the use of himself for life ; 
remainder to trustees to preserve contingent 
remainders; &, after the decease of C., in 
case S. should survive him, to the use of 8. 
for life; remainder to trustees to preserve 
contingent remainders; &, after the decease 
of the survivor of C. & S., in case there should 
be only one child of the marriage, then living, 
é& no other child then dead leaving issue, 
to the use of such child in fee; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. & S., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly appoint, &, in default of such appoint- 
ment, as the survivor should appoint: &, 
in default of such appointment, to the use of 
all the children of the marriage as tenants 


PART IX. SECT. 6, SUB-SECT. 4. 
1761 fl. —-—- --——.]}—-GAUSSEN & FRENCH vo. ELLIs, [1930] I. R. 116.—IR. 
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in common & of the heirs of their respective 
bodies, with cross remainders; & ‘for 
default of all such issue,’’ to the use of four 
brothers & sisters of S. as tenants in common 
in fee. S. survived C.: there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of S. 
No appointment was made:—Held: the 
remainder to S.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 


Cases 1786a—1873b. HNGLISH AND EMPIRE Digrest SUPPLEMENT. 


the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect in 
case there were, at the time of the death of 
the survivor of C. & S., no issue in whom 
any of the previous limitations could vest.— 
DoE d. Lees v. Forp (1853), 2 B. & B. 970; 
23 L. J. Q. B. 568; 22 L. T. O. S. 184; 18 
Jur. 420; 20. L. R. 654; 118 EB. R. 1029. 


Part X.—Tenant for Life and Remainderman. 


1869. Add. Annotations :--As to (2) Apld. Je 


Robins, Holland v. Gillam, [1928] Ch. 721. 
Refd. fe Conquest, Royal Exchange Assur- 
ance v. Conquest, [1929] 2 Ch. 353; Re 
Whitaker, Rooke ». Whitaker, [1929] 1 Ch. 
i , ae Smith, Vincent v. Smith, [1930] 1 


1872. Add. Annotalions:—As {to (1) Refd. Ke 


Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 
662. As to (2) Distd. Re Robins, Holland v. 
Gillam, [1928] Ch. 721. Expld. He Conguest, 
Royal Exchange Assurance v. Conquest, 
{1929} 2 Ch. 353. Consd. Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88. 


1873. For the existing paragraph substitute the 


folowing paragraph :— 

.}—Testator, who died in 
1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exors., administrators & 
assigns; & declared that, on ccsser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis que vie were dead 
except one, & all the original participants 
in income were also dead except one, & the 
income for many ycars had been distributed 
amongst their respective estates or assigns :-— 
Held: (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, @ notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate :—Held: (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne; (3) the expenses should be borne by 
capital.— Re Rosins, HOLLAND v. GILLAM, 
es Ch. 721; 97 L. J. Ch. 417; 139 L. T. 











1873a. 


1873b. —- 








ee neenetoneased 


-}--Law of Property Act, 
1925 (c. 20), s. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, that the cost of certain repairs 
to settled land ought to be borne by capital. 

The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re-roofing & pointing of chimney 
stacks. Some of these repairs, in view of the 
state of the property at the intestate’s death, 
would have amounted to ‘‘ permanent im- 
provements ’?; & this summons, issued upon 
the application of the administrator of the 
estate, raised questions as to the incidence of 
their cost :—Held: (1) the cost of repairs 
which are “ improvements ’’ within Settled 
Land Act, 1925 (c. 18), Sched. ILI., Pts. I, IL, 
may properly & primd facie ought to be borne 
by capital; (2) works not being ‘' improve- 
ments ’’ within these parts of that Sched. 
may properly be so borne if they are shown 
to be works in the nature of permanent 
improvements; (3) ordinary current repairs 
& ‘‘ casual repairs,’’ i.e., those carried out 
in the ordinary course, gencrally at the cost 
of the tenant for life, cannot be treated as 
being ‘‘ permanent improvements”; (4) 
Law of Property Act, 1925 (c. 20), s. 28 (2), 
does not compel Settled Land Act trustces 
to pay the costs of all repairs out of income, 
& does not deprive them of their discretion 
under Settled Land Act, 1925 (c. 18), s. 102. 
—Re SMITH, VINCENT v. SMITH, [1930] 1 Ch. 
88; 99 L. J. Ch. 27; 142 L. T. 178. 


Effect of Law of Property Act, 
1925 (c. 20), s. 28 (1).|—The effect of above 
sub-sect. is (a) to give to trustees for sale 
powers of management of land, including 
the repair & rebuilding of houses, the cost of 
which, by virtue of sub-section 3 of Settled 
Land Act, 1925 (c. 18), s. 102, is payable 
out of income, & (bl) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. I1I. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice of powers under above 
sub-sect., they should be guided in their 
choice by the equitable principles laid down 


& applied in Ite Hotchkys, Freke v. Calmady, 
No. 1809, & the language of the judgment 
in Ite Gray, Public Trustee v. Wuodhouse, No. 
1872, is not to be construed as an authority 


Annotations ;—As to (1) Apld. Re House, Westminster Bank 
v. Everett, [1929} 2 Ch. 166. As to (3) Folld. Re Smith, 
Vincent v. Smith, [1930] 1 Ch. 88. Refd. éte Conquest, 
Royal Exchange Asrsce. ». Conquest, [1929] 2 Ch. 353; Re 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 662. 


Re DwYeErR, [1930] 2 D. L. R. 897.— only for pars necessary to keep estate 
CAN. in suleub condifton. (~~ WrBON v. 


sm. Eatent of rule—Corpus liable CAN. 
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i. —— Ordinary repairs pay- 
able out of income by tenant je life. ]—- 





for the contrary proposition.—Re CoNQuEsT, 

ROYAL EXCHANGE ABSRCE. v. CONQUEST, [1929] 

2 Ch. 353; 98 L. J. Ch. 441; 141 L. T. 685. 
Annotation :—Refd. ‘Re Smith, Vincent v. Smith, [1930] 1 


1878a. ——- Permanent structural _repairs.]— 
Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, & reinstatement of the houses :— 
Held: the work involved structural recon- 
struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital.— He WHITAKER, KOOKE v. WHITAKER, 
pee Ch. 662; 98 L. J. Ch. 312; 141 


Annotations :—Apld. Re Conquest, Royal Exchange Assce. 
v. Conquest, [1929] 2 Ch. 353. Consd. Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88. 


1878b. .|—Re SMITH, VINCENT v. SMITH, 
No. 1873a, ante. 


1884a. -}—Devise to A. & others on 
trust to apply the rents in payment of certain 
debts, then to apply them for the benefit 
of A. for life with remainders over, with a 
direction that A. should be allowed to occupy 
. the premises, keeping them in repair, & paying 
£100 per annum, or such other rent as the 
trustees should think reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down :—#Held: 
A. was bound to reinstate the premises, & 
to pay £100 a year during the occupation 
after the fire.x—Greac v. COATES, HODGSON v. 
CoaTEs (1856), 23 Beav. 33; 2 Jur. N. S. 
964; 4W.R. 7385; 53 E. R. 13, 
Annotations :—Apld. Ite Williames, Andrew v. Williames 
(1885), 64 L. T. 105; Re Bradbrook, Lock v. Willis (1887), 
56L.17.106. Refd. Woodhousce v. Walker (1880), 5 Q. B. D 
404; Batthyany v. Walford (1886), 33 Ch. D. 624. 
1891. Add. Annotation :-—Refd. Ke Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 585. 

1917. Add. Annotation :—Apld. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

1955. Add. Annotation :—Refd. He Fulford, 
Fulford v. Uyslop, [1930] 1 Ch. 71. 

1960a. -—— Vested legacy fund—Payment post- 
poned.|—(1) The income of a fund set apart 
to answer a legacy vested but not payabie 
unti) a future date falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue. be 
invested, & the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income.—He WHITE- 
HEAD, Pracock v. Lucas, [1894] 1 Ch. 
678; 63 L. J. Ch. 229; 70 L. T. 122; 42 
W. R. 4913; 38 Sol. Jo. 183; 8 R. 142. 


Annotation :—-Generally, Refd. ke Hawkins, White v. White, 
{1916) 2 Ch. 570. 


1975a. .j—In 1838 property was demised for 
a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1869 
the persons who had then become absolute 
owners subject to the lease settled the 
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property in strict settlement, giving to a 
trustee ample powers of management, with 
powers to grant leases with or without 
covenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant :—Held; the powers given to the 
trustee did not affect the question, & the fines 
& heriots were casual profits payable to the 
tenant for life.—BrIGSTOCKE v. BRIGSTOCKE 
(1878), 8 Ch. D. 857; 47 L. J. Ch. 817; 88 
L. T. 760; 26 W. R. 761, C. A. 


annclation :— meld. Re Rodes, Sanders rv. Hobson, [1909] 
1998a. “ Distribution of capital assets.’’] — A 


limited co. not iu liquidation can make no 
payment by way of return of capital to its 
shareholders except as a step in an authorised 
reduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or any other name, can only be made by way 
of dividing profits. Moneys so paid to a 
shareholder who is a trustee consequently 
will belong primd farie to the persun bene- 
ficially entitled to the income of the trust 
estate. If the monevs or any part of them 
are to be treated as corpus, there must he 
some provision of the trust deed which brings 
about that result; no statement by the cv. 
or its officers can affect the rights of the 
beneficiaries in the matter. 

In 1925 a pastoral co. in New South Wales 
sold substantially the whole of its lands, live 
stock & other assets, & ceased to carry on 
its business. In 1926 a dividend was 
declared & paid as “‘ a distribution of capital 
assets in advance of the winding up.’”’ No 
question arose in the appeal as to that 
dividend. In Nov. 1927, the co. declared & 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock. Upon an 
originating summons issued by trustees, who 
held over two-thirds of the shares issued, 
the Supreme Ct. held that the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 
resps., while supporting that decision, con- 
tended alternatively that the dividend could 
not have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1926 altering one of the co.’s 
articles of assocn.:—Held: the dividend 
should be treated as income of the trust 
estate, but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
stated, the materials necessary to dispose of 
that point not being fully before the board.— 
Hitt (R. A.) v. PERMANENT TRUSTEE Co. 
or New SoutH WALEs, Lrp., [1930] A. C. 
720; 144 L. T. 65; sub nom. Re HILL 
(RICHARD), HILL v. PERMANENT TRUSTEE 
Co. or NEw SoutH WALEs, 99 L. J. P. C. 
191, P. C. 


PART X. SECT. 4, SUB-SECT. 3.—M. (b). 
asa. Dividend out of profit on sale of assets.J—Re HILL, PERMANENT TRUSTEE Co. v. HILL (1929), 29 S. R. N.S. W. 53; 
Ww.w . 
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2007. Add. Annotation :—Apld. Re Bates, Moun- 
tain v. Bates, [1928] Ch. 682. 

2008a. J—The directors of a co. owning & 
opens steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax :—Held: not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life.—He BATES, MOUNTAIN v. 
BatTss, [1928] Ch. 682 ; 97 L. J. Ch. 240; 139 
L. T. 162; 72 Sol. Jo. 468. 


Annotation :-—Apprvd. Hill (R. A.) v. Permanent Trustee Co- 
of New South Wales, Ltd., [1930] A. C. 720. 


2020a. 
(circa 1795), cited in 14 Ves. at p. 77; 
BE. R. 450. 


Annotations :—Distd. Barclay v. Waincwright (1807), 14 
vee te. Bes Re Bouch, Sproute v. Bouch (1885), 29 
° ° ws 


2085. Add. Annotations :—Distd. Re Bates, Moun- 
tain v. Bates, [1928] Ch. 682 ; Parker v. Chap- 
man (1928), 1388 L. T. 729; Hill (R. A.) »v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1930] A. C. 720. 

2059. Add. Annotation :—Distd. Hill (R. A.) »v. 
Permanent Trustee Co. of New South Wales, 

_Litd., [1930] A. C. 720. 

2090. Add. Annotations :—Consd. Re McKee; 
Public Trustee v. McKee, [1931] 2 Ch. 145. 
Refd. Re Sullivan, Dunkley v. Sullivan (1929), 
45 T. L. R. 590. 

2127. Add the following paragraph :— 

If that sum had been six months’ interest 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (NorTH, J.). 

2131a. Repayment of income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the age of twenty-one years 
& such of his daughters as should attain that 
age or marry. He further directed his 
trustees to hold the share of a daughter in 
trust to pay her the income thereof during 
her life, & after her death in trust for such 
persons as she should by will appoint, & in 





-|—CALTHORPE’s LoRD WILL at 
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M. (zg). 


Howe v. Ear 


such authorisation the trustees would 
be bound to realise under the rule in 
lt of Dartmouth. 


default of appointment in trust for all her 
children in equal shares, & in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1906, leaving one son & one daughter. 
The daughter attained the age of twenty-one 
years in 1926, & married in 1927. There 
was issue of that marriage one son. In 1927 
the daughter claimed, under Income Tax 
Act, 1918 (c. 40), s. 25), repayment of moneys 
paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of I d Revenue admitted her 
claim in this respect to the amount of 
£7,770 198. 4d., & that amount had been 
paid to her. A question was then raised 
whether that sum should be treated as an 
accretion to the capital of the daughter’s 
share, or whether she was entitled to it 
absolutely :—Held: the daughter was en- 
titled absolutely to the sum of £7,770 198. 4d. 
—Re FuULFORD, FuLForD v. Hysiop, [1930] 
1 Ch. 71; 99 L. J. Ch. 80; 142 L. T. 185. 

2140a. ——— Dividends on bonus shares created 
after death of tenant for life.|}—Re Hypn 
(WILLIAM) WILL Trusts, HypDEz v. Brycw 
(1930), 74 Sol. Jo. 467. 

2157a. Benefits gained by compromise of claim 
against estate of testator.|—A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death :—Held: 
the amount due for principal & interest at 
testator’s death must be treated as a debt 
due from his estate, & the corpus thereof 
reduced by that amount; & any benefit 
gained to the estate by the compromise must, 
as between the persons entitled to the corpus 
& income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 
effected.— MACLAREN v. STAINTON (1867), 
L. R. 4 Bq. 448; 15 W. R. 974. 


2157. Insufficiency of assets—-Sums received on 
realisation.|—-Testator bequeathed a legacy 
of £10,000 with interest from his death at 
4 per cent. per annum, to trustees upon trust 
to pay the income to certain persons during 
the life of one of them, & after her death upon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 


which that capital earns as the result 
of a strict method of accountancy 


Q@u.: belongs to the life tenant as soon as 


sd. Prorreds from sale of asscts— 
ad rents d> profits from leasehold & 
freehold properties. }-—Held ; the moneys 
30 received hy the trustees must he 
treated as part of the er daa of the 
estate.— UNION TRUSTEE Co. OF AUS- 
TRALIA v. WATSON (1931), 48 N.S. W. 
W. N. 102.—AUS. 


PART X. SECT. 4, SUB-SECT. 3.— 
P. (b). 


2101 i. Whether interest equal to 
inferest on authorised inrestmenta. |— 
A tenant for life is entitled to be paid, 
penne conversion, the amount allowed 
y the rde in Hmece v. Earl of Dart- 
mouth, notwithstanding that the income 
actually received falls short of the 
amount allowed under that rule, & 
ix entitled to a charge on capital accord- 
ingly. The tenant for life has the same 
rights pending conversion in a case 
where the ct. authorises postponement 
of the sale of assets which without 


whether the tenant for life is entitled 
pending conversion to require the 
amount of any deficiency in the actual 
income to be raised by enforcement of 
the charge.—-UNION TRUSTEE Co. OF 
AUSTRALIA, Lrp. v. GRAHAM (1931), 
318. R. N.S. W. 528; 48 N.S. W. 
W.N. 194.—AUS. 


PART X. SECT. 4, SUB-SECT. 3.—Q. 


sb Company dealing in lands of 
ee estate — Profits on sale.}— Re 
ICKERS (1923), 54 O. L. R. 352.— CAN. 


sd. Profits from ria baled on station, }— 
In carrying on a station property it is 
the duty of the trustees to hold the 
scaler as evenly as possible between the 
life tenant & remaindermen consistently 
with prudent management, starti 

with the basic principle that the capita 
of the businese is the capital which was 
embarked therein at the date of 
the testator’s death, that any profit 
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that. profit is rcalised in cash, that that 
profit should be realised in cash so 
soon as it prudently can be realised, 
& that the life tenant is only entitled 
to such pau as is from time to time 


during the life tenancy realised in cash. 
—He PorTER, Porter v. PORTER 
s ~ 115; 48 


(1931). 31 8. R. N.S. W 
N.S. W. W. N. 17.—AUS 
sf. --~For the purpose of 
ascertaining the amount due to Life 
tenants for income derived from the 
carrying on of a station for the purpose 
of the realisation of an estate, the whole 
period during which the station is 
carried on must be treated as one 
period. A book profit shown in an 
administrator’s accounte for a part of 
such period fa not income necessarily 
to be appropriated to a life tenant.— 





UNION TRUSTEE Co. OF AUSTRALIA, 
LTp. v KcKrorD (1931), 31 8. RN, 
mee 92; 48 N, Ss. WwW. W. N. 40.— 


legacies, & the realisation of his assets 
occupied several years:—-Held: moneys 
from time to time received by the trustees 
& applicable to the legacy were divisible 
rateably between capital & income, so as to 
attribute to income £4 per cent. from testator’s 
death on the amount attributed to capital.— 
Re TINKLER's Estate (1875), L. R. 20 Eq. 
456; 45 L. J. Ch. 135. 

Annotation —Refd. Re Foster, Lloyd v. Carr (1890), 45 


2197a. Cost of rendering accounts for succession 
duty.|—Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income.—CowLEeY (EARL) v. WELLESLEY 
(1866), L. R. 1 Eq. 656; 35 Beav. 635; 14 
L. T. 245; 14 W. 'R. 528 ; 55 E. R. 1043. 


2197b. Calls on shares.|—Testator bequeathed 
residuary personalty to trustees u upon trust, 
either to continue existing investments or 
sell any part of the estate, & invest in certain 
stocks, shares & bonds. He directed calls, 
if any, which, at or after his death, might 
be or become due in respect of shares for the 
time being constituting part of his residuary 
‘personal estate, to be paid out of income :— 
Held: the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 
trustees.—BEVAN v. WATERHOUSE (1876), 3 

Ch. D. 752; 46 L. J. Ch. 331. 
2202. Add. Annotation :—As to (1) Refd. Re 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 


662. 
2208. Add. Annotation :—Refd. Re Whitaker, 


Rooke v. Whitaker, [1929] 1 Ch. 662. 


2204. Add. Annotations :—Apld. Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88. Refd. He Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 

2205a. Enlargement of canal, docks & harbour.|— 
Held: the expenditure was a charge on the 
corpus of the estates comprised in the term.— 
Re Bute (MARQUESS), BUTE (MARQUESS) v. 
RypeEr (1884), 27 Ch. D. 196; -63 L. J. Ch. 
1090; 32 W. R. 996. 

2205b. Cost of fencing waste lands.|—CowLrEy 
(HARL) v. WELLESLEY, No. 2197a, ante. 

2207a. Liability for performance of covenants in 
lease.|—Testator, who had assigned during 
his life certain leasehold property, bequeathed 
by his will other leaseholds & the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became bkpt., & the exors. of testator 
took a reassignment of those leaseholds. 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, & not 
upon the income. of rae s estate.— 
ALLEN v. EMBLETON (1858), 4 Drew. 226; 
27 L. J. Ch. 297; 4 Jur. N.S. 79; 6 W. R. 
272; 62 EB. R. 87. 

Annotation :-—Apld. Ite Owen, Slater v. Owen, (1912) 1 Ch. 


519 
2200a. —.}—Re LORIMER (1850), 12 
Beav. 521; 19 L. J. Ch. 524; 16L.T.0.8 
406; 14 Jur. 1126; 50 BE. R. 1160. 
PART X. SECT. 6, SUB-SECT. 1. 


sp. Power of trustee to 
insurance. |— 





proper precaution to re a trustee vision autho 
effect hail power to effect ha 
ere it is a sae & although there is no statutory pro- 581 


Vol. XL.—Settlements. Cases 2157b——2254a. 


2209b. ~.|—A sum of money having 
been paid into court under Trustee Relief 
Act, a petition was presented by the tenant 
for life for payment of the dividends :—Held : 
the corpus of the fund was uot liable to bear 
the costs of the appln.—Re BANGLEY’s TrusT 
(1852), 21 L. J. Ch. 875; 19 L. T. O. S, 269; 
— Jur. 682. 


-J]—Re Bvurien’s Trust 
#9" 852), 16 Jur. 324. 


2222. For ‘‘ Re Woop’s Estate, No. 2311, posi," 
substitute the ae “Re Woon's 
Trusts (1870), L. 11 Eq. 155; 40 L. J. 
Ch. 179; 23 L. T. v3. 19 W. R. 227.” 


Annotation :—Consd. Re Evans’ Trusts (1872), 26 L. T. 682. 


2243. Add. Annotation :—As to (2) Refd. Garland 
v. Archer-Shee (1930), 142 L. T. 443. 


2243a. -.]|—Powyrs v. BLAGRAVE 
(1854), 4 De G. M. & G. 448; 2 Eq. Rep. 
1204; 24 L. J. Ch. 142; 24 L. T. 0. 8.17; 
2 W. R. 700; 43 EB. R. 582, L. C. 


Annotations :—Consd. Re Hotchkye, Freke 


nsd. v. Calmady 
(1886), 32 Ch. 1). 408. Refd. Barnes v. Dowling 


(1881), 


44L. 1. 809; Pe Williames, Andrew v. Williames (1884), 
52 I. T. 41: Re Cartwright, Avis v. Newman (1889), 
viaa” 632: Re Freman, Dimond ?. Newburn, [1898] 


2243b. —-—- Opposition to Bill in Parliament. ] 
—An estate was settled by the will of a 
testator, his widow being the first, & his 
nephew the second tenant for life. During 
the lifetime of the widow she expended out 
of her own moneys various sums in making 
improvements upon the estate. Some of 
these sums were expended before, & some 
after the commencement of Settled Land Act, 
1882 (c. 38). With regard to those which 
were expended after the commencement of 
the Act, no scheme was, prior to the execu- 
tion of the works, submitted for approval, 
either to the trustees of the settlement or to 
the ct., in accordance with sect. 26 of the Act. 
The widow also, prior to the commencement 
of the Act, paid out of her own moneys the 
costs of the successful opposition of the 
trustees to some bills in Parliament, which 
contained provisions injuriously affecting the 
estate. The repayment to the widow of all 
the sums thus expended by her was secured 
by four bonds given to her by the nephew. 
After the death of the widow the nephew, 
being then tenant for life in possession of the 
estate, applied to the ‘ct. of a direction to the 
trustees to apply capital money in their hands 
in payment of the amounts due upon the 
bonds :—Held: independently of Settled 
Land Act, 1882 (c. 38), s. 36, the ct., under 
its general jurisdiction, had power to direct 
the payment of the costs of the Parliamentary 
opposition out of the capital money, & 
payment was directed accordingly.—Re 
OrMROD’s SETTLED EstTaTE, [1892] 2 Ch. 
318; 61 L. J. Ch. 651; 66 L. T. 845; 40 
W. R. 490; 36 Sol. Jo. 427, 


Annotations —-Retd. Re Bristol’s (Marquis) Settled Heres 
[1893] 3 ; oon 161; Re L. C. C., Ez p. Pennington (1901), 


84 L. 
2254a. HAWKINS (1886), 6 
L. J 





-]|—-HAWKINS v. 
h. 69. 
sass ata :—Distd. Makings v. Makings (1860), 1 De G. F 


him t 


Preah i hme {1931] 2 W. Ww, R. 


insurance, 
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Cases 2297a—2596. 


2297a. Annuity fund-—-Unapplied income.|]—ZJte 
WHITEHEAD, Pracock v. Lucas, No. 1960a, 
ante. 

2819a. Temporary investment—Apportionment of 
loss.|—A sum of money appointed to be laid 
out in a purchase to the use of A. for his life, 
remainder to his eldest son, subject to a charge 
for the provision of younger children; the 
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money to be let out in any public fund, till 
a convenient purchase found: if a_ loss 
happens before the purchase, it must be born 
in an average.—CHAMBERS v, CHAMBERS 
(1730), Fitz-G. 127; 1 Eq. Cas. Abr. 115; 
Mos. 333; 94 EB. R. 684, L. C, 


Annotations :—Expld. Oko v. Heath (1748), 1 vee Sar 188 


Consd. Booth v. Allington (1856), G De G. M 


Part Xl.—Custody of Title Deeds. 


2357. Add. Annotation :—Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


2358. Add. Annotation :—Consd. Clayton v. Clay- 
ton, [1930] 2 Ch. 12. 


2358a. Pe aes v. Moor (1846), 8 L. T. 
O. S. 270 


2859. Add. Lawson :—Refd. Clayton v. Clayton, 
f1930] 2 Ch. 12. 


2877a. Trustees with duties to perform.]—A tes- 
tator died, having by his will bequeathed 
settled legacies & having thereby also by 
legal limitations settled freeholds which 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
From time to time there had been appoint- 
ments of new trustees of testator’s will for 
the purposes of the Settled Land Acts & 


other purposes, including three by deeds of 
1902, 1904, & 1915. In 1924 pltf. had been 
appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf., 
the trusts of some of the settled legacies 
were still on foot. In an action by pltf. 
claiming the custody of the appointments of 
1902, 1904, & 1915, as forming part of his 

‘ title to the freeholds :—-Held: trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees.—CLAYTON v. 
CLAYTON, [1930] 2 Ch. 12; 99 L. J. Ch. 498 ; 
143 L. T. 696. 


2379. Add. Annotation :—Refd. Clayton v. Clayton, 


[1930] 2 Ch. 12. 


Part XII.-—Express Powers in Instruments. 


2396. Add. Annofation :—Refd. Johnson v. Clarke, 
[1928] Ch. 847. 


2398a. Sale to tenant for life.|—Where 
the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sale by the trustees to the tenant 
for life will be held good.—Howanrp v. 
DvucaNE (1823), Turn. & R. 81; 1 
L. J.O.S. Ch. 85; 387 EK. R. 1025, L. C. 


Annotations :—Expld. Eland tv. Baker (1867), 29 Beav._137. 
Anpld. Dicconson v. Talbot. (1879), 6 Ch. App. 32. d. 
Grover v. oe (1827), 3 Russ. 428: Greenlaw v. King 
(1841), 10 L. J. Ch. 1293; Beaden »v. King ars Pg Hare, 

"9; Bevan rs “Habgood (1860), 1 John. & H. 
2399a. —— - |—EISDELL  v. Bir 
MERSLEY (1862), 31 Beav. 255; 6 L. T. 706; 


54 i. R. 11386. 











Annotations :—-Apprvd. Alexander v. Mills (1870), 6 Ch. App. 


124. Oonsd. Re Cooper, Cooper v. Slight (1884), 27 Ch. he 

5665: Hardaker v. Moorhonse (1884), 26 Ch. D. 417. 
Apid. ee Pedingteld. & Herrings’ Contract, (1893) 2 ‘cn 
332. Refd. Parr v. A.-G., [1926] A. C. 239. 


2399b. Power to sell under subsequent settlement— 
Reference to former settlement—‘‘ Ulterior 
to limitations therein.’’?]}—Held: the cex- 
pression ‘‘ ulterior to the limitations therein ” 
meant ulterior in point of position in the 
deed, & not ulterior in point of time.— MorGan 
v. RuTsoN (1848), 16 Sim. 234; 17 L. J. Ch. 
419; 11 L. T. O. S. 288; 12 Jur. 813; 60 
K. R. 863. 


2570. Add. Annotations :—Refd. A.-G. v. Tasker 
(1928), 92 J. P. 157; A.-G. v. Manchester 
Corpn., [1931] 1 Ch. 254. 


Part XII1——-Statutory Powers in Relation to Settled Property. 


2579. Add. Annotation :—Generally, Refd. Re 
Austen, Collins v. Margetts, [1929] 2 Ch. 155. 


2596. Add. Annotation :—Refd. 
Settled Estate, [1928] Ch. 871. 


Ie Draycott 


PART X. SECT. 8, SUB-SECT. 1.—B. 

2320 ii. —— -J—Where a 
Josa occurs under a mtge. of trust 
funda, the income of which fs payable 
to 6 life tenant, the loss should be 
apportioned betweon the tenant for 
life & the remainderman by adding 
the amount actually realised from the 








Hfe & dividin 


security to the amount of interest 
theretofore received by the tenant for 
the whole sum between 
the latter & the remainderman in the 
proper in which ney would have 

een entitled to share if the security 
had been paid in full, the tenant for 
life giving credit for the amounts 
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alread 


reccived.—-Re PLumB (1896), 
27 O. A 


i. 601.—CAN 
PART XII. SECT. 8. 
n i. Power to retain non-tru sice 


securilies.]-—FoGco v. FoGco’s TRUSTEES 





2597. For the existing paragraph substitute the 
following paragraph :— 

Settled Land Act, 1925 (c. 18), ss. 1, 2.] — 
Land was, on Dec. 31, 1925, held by two 
persons under a devise contained in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
created in 1869 in consideration of marriage :— 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (v) & 2, 
& it was excepted from the application of 
Law of Property Act, 1925 (c. 20), s. 36 (1); 
(2) there was nothing in the context to 
give to the words ‘settled land” in Law 
of Property Act, 1925, s. 36 (1), any 
other meaning than that given’ by 
sect. 205 (1) (xxvi).—Re GAUL & JTOULSTON’s 
Contract, [1928] Ch. 689; 97 L. J. Ch. 362 ; 
139 L. T. 473, C. A. 

2598. Add. Citations :—97 L. J. Ch. 193; 
L. T. 59. 

2600a. Land subject to payment of perpetual 
annuity—Settled Land Act, 1925 (ce. 18), 
s. 1 (1) (v).]—-A perpetual annuity, created 
voluntarily, 1s a payment of a periodical sum 
for the ‘ benefit’”’ of the person receiving 
it within Settled and Act, 1925 (c. 18), 
s. 1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land.—Re AUSTEN, CoLnIns v. MARGETTS, 
he 2 Ch. 155; 98 L. J. Ch. 384; 141 L. T. 

2602. Add. Annotatfion :-—N.F. Re Parker’s Scttled 
Estates, Parker ». Parker, [1928] Ch. 247. 

2602a. Settlement of undivided moiety-—Settlement 
of remaining moiety—Merger before operation 
of Law of Property Act, 1925 (c. 20).]--- 
By a voluntary settlement made in 1909 an 
undivided moicty of a frechold estate was 
settled upon the usual limitations of a strict 
settlement, & the settlor having acquired 
the other moiety afterwards settled it by his 
will upon the same uses & trusts & with the 
same trustees as the settlement. The settlor 
died in 1910 & the tenant for life under the 
two settlements died in 1930 :—JTeld: the 
entirety of the Jand was settled Jand, the two 
moieties having completely merged before 
1926, & on the death of the tenant for life 
it vested in his special exors.—Re EGtTcn 
SETTLED ESTATE, Fosren v. Foster, [1931] 
2Ch. 180; 100 L. J. Ch. 273; 145 L. T. 70. 

2619. Add. Annotations :—Refd. Re Patten, West. 
minster Bank v. Carlyon, [1929] 2 Ch. 276; 
Re Davies’ Will Trusts, Bevan v. Williams, 
[19382] 1 Ch. 530. 

2632. Add. Annotation:—As to (2) Apld. Je 
Alston-Roberts-West’s Settled Estates, [1928] 
W.N., 41. 

2638a. Not tenant under lease at rent.]}—A person 
who is a tenant of settled land under a, lease 
at a rent is, as a matter of necessary implica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Land Act, 1925 (c. 18), excluded 
from the class of persons upon whom the 
section confers the powers of a tenant for life. 
The amount of the rent is immaterial.—Re 
CATLING, PUBLIC TRUSTEE v. CATLING, [1931] 
2 Ch. 359; 100 L. J. Ch. 390; 145 L. T. 613. 
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2643 ii. Mere licensce.)—The 
Persons qualified to exercise the powers 
of loasing under Conveyancing & Law 





of Property Act, 1898, s. 68, are those 
i having an ostate in land, either an 
. estate for life or a chattel interest. A 
person having a mere right of personal 
residence In a bouse for his lifo has not 
an estate of any kind theroin, but a 


Vol. XL.—Settlements. Cases 2597—27388a. 


2648. Add. Annotation :—Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 


2652. Add. Annotation :—Refd. Ie Acklom, Oake- 
shott v. Hawkins, [1929] 1 Ch. 195. 


2676. Add. Annotation :—-Consd. He Robins, Tlol- 
land v. Gillam, [1928] Ch. 721. 

2679. Add. Annotation :—As to (2) Distd. Re 
ae & Dunsby’s Contract, [1928] W. N. 

2679a. ——— Trust for accumulation of income for 
payment of mortgages.\—ie STEVENS & 
DunsbBy’s ConTRACT, [1928] W. N. 187. 


2727a. ——- With ‘‘intent’’ to extinguish— 
Settled Land Act, 1925 (c. 18), s. 105—To 
what assignors applicable—Any person in 
whom life estate vested.|—Held: the opera- 
tion of Settled Land Act, 1925 (c. 18), 
s. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpcy. of the tenant 
for life. The “ intent’’ referred to in the 
sect. was the intent of the assignor. 

Where therefore a tenant for life was mets 

& his trustee in bkpcy. sold & assured the 
estate for life to the tenant in tail in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in his favour :—Held : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
s. 12 (1) (a).--Re SHAWDON ESTATES SETTLE- 
MENT, [1930] 2 Ch.1; 99 L. J. Ch. 189; 142 
L. T. 566 ; 74 Sol. Jo. 215; [1929] B. & C.K. 
152, C. A. 

2727b. ——— —----—- ———— Trustee in bankruptcy 
of tenant for life.-—Re SHAWDON ESTATES 
SETTLEMENT, No. 2727a, ante. 


2727¢c. --—— -~—— ———~- Whose intent referred to— 
Assignor.]—fe SHAWDON lIistaTEs SETTLE- 
MENT, No. 2727a, ante. 


2732. Add. Annotations :—Consd. Re Patten, West- 
minstcr Bank v. Carlyon, [1929] 2 Ch. 276. 
Refd. Re Acklom, Oakeshott v. Hawkins, 
[1929] 1 Ch. 195. 

2738a. Restriction on power of letting.|—Testator 
by his will, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, & he 
desired that his aunt should ‘‘ have the use 
of it & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub-let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,”’ & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. Ie also directed that when the house 
had been sold, his nephew, G. P., should have 
the furniture :—Held: (1) the provision 
forbidding the tenant for life to sub-let. was 
void under Settled Land Act, 1925 (c. 18), 
3.106 (1), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 
also avoided by that sub-sect., so far as that 
provision would operate in the ovent of her 





mero licence, &, therefore, is not 
qualified to oxercise the powers of 
leasing referred to.-—-STEVENSON  v. 
ee (1929), 47 N.S. W. W.N. 94.-- 
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exercising any of her powers as tenant for 
life; (2) the gift over of the £3,000 was a 
provision which tended to induce her to 
abstain from exercixing her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tendency; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life-—Re PATTEN, 
WESTMINSTER BANK v, CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 419; 141 L. T. 295; 
45 T. L. R. 504. 


2739. Add. Annotation:—As to (2) Refd. Re 


ae Oakeshott v. Hawkins, [1929] 1 Ch. 


27894. this will dated 


Jan. 4, 1918, the testator bequeathed his 
leasechald house, garden & grounds, W. Ct., 
together with the fixtures & fittings & all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, & he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. He died on June 26, 1918, & the 
lady entered into possession’ thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place being left in charge of servants, & she 
paid the Sched. A. tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, & the house was let by her 
from time to time, & she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life, & shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
any, &, if any, what interest in the proceeds 
of sale of the leasehold property & the income 
thereof :—Held: on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
—~Re ACKLOM, OAKESHOTT v. HAWKINS, 
[1929] 1 Ch. 195; 98 I. J. Ch. 44; 140 
L. T. 192; sub nom. Re ADELOM, OAKSHOTT 
v. HAwkins, 72 Sol. Jo. 810. 


27474. Of proceeds of settled land.|—Re 


PATTEN, WESTMINSTER BANK v. CARLYON, 


Cases 2738a—2950. ENaiuisH aND Emprre Dicest SuppLEMENT. 
2819. Add. Annotation:—As to (2) Folld. Re 


Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276 


2829. Add. Annotation :—Folld. Bernhardt v. 


Galsworthy, [1929] 1 Ch. 549. 


2889a. Power to vary leases—Settled Land Act, 


1925 (c. 18), s. 59—-Construction of section. ]— 
—It is apparent, in my opinion, that Settled 
Land Act, 1925 (c. 18), s. 59 (1), is dealing 
only with a question of form, because it is 
clear from the final words of sect. 59 (1) that 
no more is being authorised than what might 
have been done under Settled Land Act, 
1925 (c. 18), 8. 52 (1). The provision in 
question is that ‘‘ every such lease or grant 
shall, after such variation, release, waiver or 
modification as aforesaid, be such a lease or 
grant as might then have been” granted 
after a surrender, etc. In my opinion 
sect. 59 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
surrender & regrant. This section is con- 
ferring a@ power on the tenant’ for life to 
execute documents in a particular form 
which he could have executed in another 
form as the result of the surrender or the 
surrender & regrant of the land previously 
dealt with. It relates to the widest possible 
release, variation, waiver or modification, 
including cases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (MauaHaM, J.).— 
Fe Savite SETTLED Estates, SAVILE v. 
SAVILE, [1931] 2 Ch. 210, 216; 100 L. J. Ch. 
274; 145 L. T. 17. 


a anoiation i—Consd. Re Bruce, Brudenell v. Brudenell, [1932] 
sh. 316. 


2900a. 








Effect of existence of underlease. ] 
—A lease may be authorised under the Leases 
& Sales of Settled Estates Acts upon the 
surrender of an existing lease, although an 
underlease granted by the surrendering 
lessee is unexpired.—Re ForpD's SETTLED 
EsTATE (1869), LL. R. 8 iq. 309. 


Annotation :—Folld. Re Grosvenor Settled Estates, West- 
minster (Duke) v. McKenna, [1932] 1 Ch. 232, 


2900b. ——~.|—Part of the freehold 


property comprised in a settlement was sub- 
ject to a lease & also to an underlease. The 
tenant for life under the settlement wished 
to take a surrender of the lease &, without 
having a surrender of the underlease, to grant 
a new lease. On the evidence the proposed 
new lease reserved the best rent that could 
reasonably be obtained, & contained a proviso 
for re-entry on non-payment of the rent for 
twenty-one days:—Held: the tenant for 
life had power under Settled Land Act, 1925 
(c. 18), s. 42 (1), & Law of Property Act, 
1925 (c. 20), s. 150, to grant the new lease 
although the underlease remained outstand- 
ing. The new lease would take effect in 
immediate possession notwithstanding the 
existence of the underlease, & would there- 
fore comply with Settled Land Act, 1925 
(c. 18), s. 42 (1).—Re GrROSVENOR SETTLED 
ESTATES, WESTMINSTER (DUKE) v. MCKENNA, 
[1932] 1 Ch. 232; 101 L. J. Ch. 145; 146 
L. T. 402; 49 T. L. R. 73; 76 Sol. Ja. 779. 


No. 2738a, ante. 2950. Add. Annotation :—Folld. Re Weld-Blundell 
2798. Add. Annotation :—Refd. Re Price, [1928] Estate, Mowbray (Lord) v. Weld-Blundell 
Ch. 579. (1929), 73 Sol. Jo. 586. 
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2950a. - Express provision for proper preserva- 
tion.)—Re WELD-BLUNDELL EsTaTE, Mow- 
BRAY (LORD) v. WELD-BLUNDELL (1929), 
78 Sol. Jo. 585. : 

8082a. ——,|—-Re WATSON, BRAND v. 
CULME-SE_YMouR, [1928] W. N. 309; 166 
L. T. Jo. 489. 

8082b. Architect’s fees—Short occupation lease. }|— 

WATSON, BRAND v. CULME-SEYMOUR, 

[1928] W. N. 309; 166 L. T. Jo. 439. 


3032c. Solicitors’ fees—Obtaining short occupation 
lease.|—Re Watson, BRAND v. CuLME-SEY- 
mouR, [1928] W. N. 309; 166 L. T. Jo. 439. 

3048. Add. Annotations :-—Consd. Re Curwen, 
Curwen v. Graham, [1931] 2 Ch. 341. Refd. 
oC aed & Hvans’ Contract, [1930] 2 Ch. 








3046. Add. Annotations :—As to (1) Apld. He 
Catchpool, Harris v. Catchpool, [1928] Ch. 
429. Consd. fe Gaul & Houlston’s Contract, 
[1928] Ch. 689. Refd. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

3047, Add. Citation :—97 L. J. Ch. 161. 


Add. Annotations :—As to (1) Refd. Re Gaul & 
Houlston’s Contract, [1928] Ch. 689; He 
oe Pinney v. Beauchamp, [1929] 1 Ch. 


3047a. -J]—On Dec. 31, 1925, certain 
land stood limited to the use of A. for life, 
& after his death, subject to certain jointure 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1913. In due course a vesting deed was 
executed in favour of A. <A. died on Dec. 4, 
1926, & probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. 


Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1382 
to 1890 :—Held: (1) the whole legal estate, 
the subject-matter of the scttlement, was 
not held upon trust for sale; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were persons 
on whom Settled Land Act, 1925 (c. 18), 


gs. 23 (1), conferred the powers of a tenant for | 
life, & they were statutory owners under the — 


compound settlement; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement.—Re Norron, 
PINNEY v. BEAUCHAMP, [1929] 1 Ch. 84; 98 
L. J. Ch. 219; 140 L. T. 348. 


8048. Add. Annotation :—Folld. Re 
Settled Estates, [1928] W. N. 27. 


3049a. Private Act & three conveyances. |— 
On the death intestate of the tenant in tail 
in aerate of an estate settled by a private 
Act & three conveyances, it was held that 
the Act & conveyances together constituted 


Shelton’s 
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There were separate | 
trustees of the two deeds of 1911 & 1913. 
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one settlement & the ct. appointed two 
trustees for the purposes of the Settled 
Land Act, 1925 (c. 18), & gave them liberty 
to apply for a grant of administration limited 
to the settled lands—Re HEREFORD’S 
SETTLED Estates, HEREFORD v. DEVEREUX, 
[19382] W. N. 34; 173 L. T. Jo. 115; 73 
L. Jo. 153. 

3074a. Refusal to execute—Order of Court under 
Settled Land Act, 1925 (c. 18), s. 12 (1) (a).J— 
Re SHAwWpON ESTATES SETTLEMENT, No. 
2727a, post. 

3074b. Contents—Vesting deed on resettlement-— 
Compound settlement.}—X. & Y., the trustees 
of an indenture of resettlement dated Aug. 28, 
1915, by which certain property was settled 
subject to a jointure, executed on May 1, 
1926, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Dec. 31, 1925, X. was 
the sole surviving trustee for the purposes 
of the Settled Land Acts of an indenture of 
settlement dated July 12, 1882, which 
together with the resettlement & two other 
documents formed the compound settlement 
of the property. On July 5, 1926, the 
tenant for life entered into four contracts for 
the sale of a portion of the property to a 
purchaser. The purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled Land Act, 1925 
(c. 18): (a) as it only dealt with the resettlo- 
ment & not with the compound settlement ; 
(6) as it was not executed by the trustecs 
of the compound settlement; & (c) as it 
did not contain the names of the persons who 
were the trustees of the compound settle- 
ment. The tenant for life took out a 
summons for a declaration that a good title 
to the property had been shown :—Held: 
the vesting deed did not comply with the 
requirements of the 1925 Act with reference 
to the compound settlement & the tenant 
for life was not able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of his property; & the summons 
must be dismissed.—-I?e CAyLEY & EvANs’ 
ConTRACT, [19380] 2 Ch. 143; 99 L. J. Ch. 
411; 1438 L. T. 405. 


Annotation : ~Distd. Re Curwen. Curwen v. Graham, [1931] 
2 Ch. 341, 


8074c. —-—— Description of trustees as trustees of 
principal settlement—Sufficiency.|—A  vest- 
ing deed, executed with the intended object 
of giving effect to the provisions of Settled 
Land Act, 1925 (c. 18), with regard to the 
vesting of settled land in a tenant for life, 
contained a statement that the trustees, 
who were executing the deed, were trustees 
of the principal settlement, but it contained 
no reference to the fact that they were 
trustees of a compound settlement, consisting 
of the principal settlement & other docu- 
ments :—Held : the trustees were sufficiently 
described, & the vesting deed was a valid & 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c. 18), in 
respect of the land comprised in the com- 
pound settlement, constituted by the various 


documents.—He CURWEN, CURWEN _ v. 
GRAHAM, [1931]2 Ch. 341; 100 L. J. Ch. 387 ; 
146 L. T. 7. 

61" 


Cases 3098—3149. ENGLisH AND Emprre Diaest SuPPLEMENT. 


Part XlV.—Trustees of Settlements. 


8098. After this case add :— 


Jurisdiction of court—To appoint trustees of 


Part XV.—Land Held 


3188. For the existing paragraph substitute the 


following paragraph :— 

Settled land.|—By the will of 
testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M., as should be then living 
& should for the time being be single & 
unmarried in equal shares if more than one, 
& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of E., in 
1927, questions arose as to the respective 
interests of E. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that I. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of KE. her sister M. became entitled to the 
whole of the income during her spinsterhood, 
& upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1925 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. I., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) :—Held: (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the effect of Wills Act, 
1837 (c. 26), 3. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
KE. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell within Sched. LI., 
Part IV., par. 1 (1), & the real estate thereupon 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs.—Re DAWSON’S 
SETTLED ESTATES, [1928] Ch. 421; 97 
L. J. Ch. 343 ; 139 L. T. 94. 








3138b. —--~— - 


313Pa. 


settled land in Ireland.J|—See Oovurts, Vol. 
XVI1., p. 104, No. 42. 


Undivided Shares. 


of his freeholds & leaseholds, subject to certain 
payments, & after her decease to pay such 
income to his four sons & daughters in certain 
shares, which were to cease at death, with 
@ proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gavo his 
estate to the longest liver of his children 
absolutely. The widow died in 1900, & on 
the coming into force of the Law of Property 
Act, 1925, the deft. & daughter, who had 
since died, were the surviving trustees. All 
parties interested in the estate now desired 
a sale, & the question raised by this summons 
was first, whether pltf. & deft. R., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Act. 
Secondly, if it be not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts :—Held: Law of Property Act, 
1925 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; &, secondly, having 
regard to Wills Act, 1837 (c. 26), s. 31, & 
following Jte Dawson's Settled Estates, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts.—Re BarnratT, Bopy v. 
Barrat, [1929] 1 Ch. 336; 98 L. J. Ch. 74; 
140 I. T. 328. 





~ 


----+,]--- te COLLINS, TOWERS v. 
CoLuins, [1929] 1 Ch. 201; 140 L. T. 2238; 
72 Sol. Jo. 7793; sub nom. Re CoLuins, 
JOWERS v. COLLINS, 98 L. J. Ch. 47. 


Add. Annotutions :—Consd. Re Robins, Hol- 
land v. Gillam, [1928] Ch. 721. Refd. He 
Dawson’s 8. I., [1928] Ch. 421. 


Land held under one & same settlement 
—Vesting in trustees—Who are trustees.|— 
Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts.—Re CATCHPOOL, 
HARRIS v. CATCHPOOL, [1928] Ch. 429; 97 
L. J. Ch. 181; 139 L. T. 17; 72 Sol. Jo. 226. 





Annotations :-—As to (2) Folld. Re Barrat, Body v. Barrat, 
{1929} 1 Ch. 336. Refd. Re Robins, Holland v. Gillam, 


[1928] Ch. 721. 
3138a. .|—Testator, who died on 


3140. Add. Annotations :—-As io (1) Refd. Re 
Robins, Holland .v. Gillam, [1928] Ch. 721. 
As to (2) Refd. Bernhardt v. Galsworthy, 
Re House, Westminster 








549; 


June 16, 1881, leaving a widow & eight 
children, by his will gave all his estate to his 
wife & four children, whom he appointed 
exors. & trustees, upon trust to pay his debts, 
etc., & bequeathed the remainder of his 
personal effects to his wife & the income 
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[1929] 1 Ch. 
Bank v. Everett, [1929]2 Ch. 166. Generally, 
Refd. Ie Thomas, Thomas v. Thompson, 
[1930] 1 Ob. 194. 


3143. Citation :—For the existing citation read 


‘* No. 1873, ante.”’ 


3143¢. 


3143a. Only one trustee—Vesting of land in 


Public Trustee.|—OUnder & by virtue of the 
will of a testator who died in 1921, & of 
subsequent dispositions, acts in the law & 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1925, 
vested in two persons for their lives share & 
share alike, the legal estate in remainder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land & divide the proceeds between 
the testator’s nephews & nieces. Upon a 
summons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested: — Held: (1) as immediately 
before the commencement of that Act the 
land was held at law & in equity in undivided 
shares, vested in possession, & the entirety 
thereof was settled land, Law of Property 
Act, 1925 (c. 20), Sched. I., Part 1V., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants: but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts; (2) if, before the Public Trustec 
accepted the trust, the present trustee (who 
before the commencement of the Law of 
see ele Act, 1925, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts.—Re 
Prick, Price v. Price, [1929] 2 Ch. 400; 98 
L. J. Ch. 417; 141 L. T. 611. 


Appointment of additional trustee 
—Before acceptance by Public Trustee. ]-— 
Ke Price, PRIcE v. PRicE, No. 3143a, ante. 


.|}~—Immediately before the com- 
mencement of the Law of Property Act, 1925 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely :— 
Held: as the personal representatives then 
held the land in trust for the daughters in 
undivided shares vested in possession, they 
held it, after the Act came into force, upon 
the statutory trusts, by virtue of Sched. I., 
Part IV., sub-para. 1 (b) of the Act, with 
the result that the settlement trustees were 
not entitled, as, but for Part IV., they would 
be to call for a conveyance of the legal 
estate; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters elected 
to call for a conveyance.—Re FORSTER, 
SOMERVILLE v. OLDHAM, [1929] 1 Ch. 146; 
ae J. Ch. 27; 140 L. T. 277; 72 Sol. Jo. 





— a An 





8143d. —_— What Is ‘‘ settled land ’’ within para- 


graph 2./—Under a settlement contained in 
& will the settled property was directed to be 
held, after the death of the first tenant for 
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life, in trust, as to both corpus & income, for 
the children & issue of the first tenant for 
life in equal shares as therein mentioned. 
The first tenant for life died in 1929, having 
by her will appointed to be her exors. & 
trustees two persons who, at the date of her 
death, were trustees of the settlement & of 
the will containing it. On a summons by 
the exors. & trustees as pltfs. for the determina- 
tion (inter alia) of the question whether, for 
the purpose of vesting in themselves the land 
the subject of the settlement contained in 
the will, they should, as executors of the first 
tenant for life, execute in favour of them- 
selves, as trustees of the will containing the 
settlement, a vesting assent upon the statu- 
tory trusts for sale of the land the subject 
of the settlement, or should apply for a grant 
to themselves of probate of the will of the 
first tenant for life limited to that land :— 
Held: Settled Land Act, 1925 (c. 18), 8. 36, 
applied, & pltfs., as exors. of the first tenant 
for life, ought, pursuant to that sect., to 
execute a vesting assent in favour of them- 
selves as trustees of the will containing the 
settlement.—Ke Cuany’s WILL Trusts, 
SMITH v. FREEMAN, [1931] 1 Ch. 305; 100 
L. J. Ch. 145; 144 L. T. 525. 
Conversion.]|—See Equity, Nos. 817a-— 
$17c, ante. 

Effect on interest of tenant for life 
under condition to reside on premises. |— 
Testator died in 1922, having by his will 
made in 1915 directed (inter alia) that pltf. 
should pay the net income of his freehold 
farm & lands & of his share of minerals there- 
under equally between herself & his nephew 
until testator’s youngest or only daughter 
should attain the age of twenty-one & there- 
after between herself for life or until marriage, 
the nephew for life ‘‘ or so long as he shall 
reside upon & assist in the management of 
my said farm,”’ & testator’s two daughters 
for their lives & the survivor of them for her 
life. Subject thereto testator devised the 
farm & lands to the children of his daughters 
as in the wil] mentioned. Testator’s nephew 
lived with him at the farm, & assisted in its 
Management until] the testator’s death, after 
which he continued to live there & to manage 
it. Accordingly, upon the coming into force 
of the Law of Property Act, 1925 (c. 20), 
the property vested in pltf. upon the statutory 
trusts. On a summons taken out by pitt. 
in 1931 & asking (inter alia) whether, upon a 
sale of the farm & lands under the statutory 
trusts, or upon the exercise by her of any 
power of leasing conferred on her by statute 
or by the will, & in particular upon the 
exercise of any such power in favour of 
testator’s nephew. his interest in the income 
would determine :—Held: upon the true 
construction of Law of Property Act, 1925 
(c. 20), s. 35, the nephew’s life interest would 
not be forfeited upon any exercise in his life- 
time of the statutory trusts.—te Davixs’ 
WILL Trusts, BEVAN v. WILLIAMS, [1932] 
1 Ch. 5380; 101 L. J. Ch. 301; 147 L. T. 334. 








3146. Add. Annotations :-—-Folld. He Robins, Hol- 


land v. Gillam, [1928] Ch. 721. Apld. Re 
House, Westminster Bank v. Fiverett, [1929] 
2. Ch. 166. Refd. Re Burrat, Body v. Barrat, 
[1929} 1 Ch. 336. 


$148. Add. Citations :—97 L. J. Oh. 197; 138 
L. T. 73 


Cases 8161a—8260c. ENouisa AND Empme Diacrest SuppLEMENT. 


$151a. Application of Law of Property Aot, 1925 
(c. 20), s. 834—Land settled upon trust for sale 
—After specified period.|—The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1925 (c. 20), were directed to stand possessed 
of testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable; &, on cesser 
of all the annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
& the issue then living of any then dead, as 
tenants in-common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until ceaser of the annuities were the proper 
po in whom the land ought to be vested 

y the exor.; &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale:—Held: (1) the 
land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 


g. 34 (3), with the resulé that it was devised | 


to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusts; (3) those trus- 
tees were the persons in whom the land 
ought to be vested.—.Re HousE, WESTMINSTER 
BANK v. EVERETT, [1929] 2 Ch. 166; 98 
L. J. Ch. 381; 141 L. T. 582. 

3151b. Open space held in undivided shares— 
Meaning of open space—Any land unbuilt 


upon — Back yard.]-——The expression “ an 
open space of land ” in Law of Property Act, 


_ 19265 (c. 20), Sched. I., Pt. V., para. 2, means 


any land that is unbuilt upon. 

A small yard & ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
in undivided shares by the owners of the 
houses with rights of access & user over 
same :—-Held: the yard & ashes place were 
an open space within the par. & had vested 
in the Public Trustee. Leave given to the 
Public Trustee to sell same.—Re BRADFORD 
Crry Premises, [1928] Ch. 1388; 138 L. T. 
517; sub nom. Re BRADFORD CITY PREMISES, 
ScaIreé v. PUBLIC TRUSTEE, 97 L. J. Ch. 84, 

>—Consd. Re Townsend, Townsend v. Townsend, 


Annotation ; 
[1930) 2 Ch. 338. 
8151c. Private railway siding. }- 


A private railway siding consisted partly of 
freehold land, vested in the trustees of a will, . 
& partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 
deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
rights of access to & user of the siding were 
vested, at the commencement of Law of 
Property Act, 1925 (c. 18), in lessees of 
adjoining property, licensees, & other persons 
entitled under the declaration of trust, 

rents were paid by all parties interested for 
such user :—Held: that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access & user thereof & did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1925 (c. 20), Sched. I., Pt. V., 
para. 2, but was vested in the respective 
sets of trustees upon the statutory trusts.— 
He TOWNSEND, TOWNSEND v. TOWNSEND, 
ene . Ch. 338; 99 L. J. Ch. 508; 143 
. T. 608. 


Part XVI.——Resettlements. 


317%. Add. Annotation :—Generally, Refd. Re Parker’s Settled Estates, Parker v. Parker, [1928] Ch. 247. 


Part XVIl—Miscellaneous Clauses in Settlements. 


3286. Add. Annotation :—Refd. Re Duncombe’s 
itt Trusts, Wrixon-Becher v. Faversham 
(Earl) (1982), 146 L. T. 412. 

8238. Add. Annotation :—Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Karl) (1932), 146 L. T. 412. 

8260a. Payment by trustees—-Right to re- 
imbursement.|—-The husband in a marriage 
settlement covenanted (inter alia) to pay the 
premiums on a policy of life insurance. In 
default of his doing so, the trustees paid the 
premium & sought to recover the amount so 
paid from the covenantor. The settlement 
expressly empowered the trustees to apply 
the income in making any payments for 
keeping on foot the policy, & provided that 
it should not be obligatory on them to enforce 
the husband’s covenants. There was no 
covenant by the husband to reimburse the 
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trustees in respect of any payment so made 
by them :—Held: (1) it was an implied 
term that the husband should reimburse the 
trustees; (2) the claim of the trustees was 
not in debt but for damages for breach of 
covenant, & therefore they could not 
specially indorse their writ; (3) the damages 
were substantial & not merely nominal, & 
the trustees were entitled to recover the full 
amount paid by them.—ScHLESINGER & 
JOSEPH v. Mostyn, [1932] 1 K. B. 349; 101 
na K. B. 62; 146 L. T. 326; 48 T. L. R. 


8260b. Whether claim in debt or 


damages.] —- SCHLESINGER & JOSEPH ov. 
Mosryn, No. 3260a, ante. 

Measure of damages.}—ScHLeE- 
soe & JoszePy v. Mostyn, No. 8260a, 
a . 





Vol. XLI. Cases 14a—~197a. 


SEWERS AND DRAINS. 
Part 1.—Sewers and Drains for Sanitary Purposes. 


-J]—Applts. were the owners 
of three adjoining houses in the borough of 
Aldershot. Resp. corpn. claimed to recover 
from applts. certain sums as due to them 
under Public Health Act, 1875 (c. 55), s. 41, 
& Public Health Acts Amendment Act, 1890 
(c. 50), 8. 19, in respect of certain drainage 
works executed by resps. The three houses 
owned by applts. formed part of a row of 
fifteen houses, the remaining twelve belonging 
to other owners. The drainage in the case of 
each house was discharged by one pipe into 
a large single pipe which ran the whole length 
of the houses under the public highway & 
took the drainage from all the fifteen houses. 
Resps. claimed that the whole of that single 
pipe was a “single private drain” within 
sect. 19 (1) of 1890 Act :—Held: the large 
single pipe which carried the drainage of all 
the fifteen houses, being one continuous pipe, 
was not a ‘single private drain’”’ within 
sect. 19 (1) of 1890 Act. Resps. had there- 
fore not established their case.—HILL v. 
ALDERSHOT BOROUGH COUNCIL (1932), 96 
J. P. 493, CO. A. 


Add. Annotation :—Distd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 


.|-—Pltf. was the owner of a house & 
grounds on the X. estate, a leaseholder in 
1900 & freeholder since 1920. Down to 
1912 there was no drainage system for the 
estate, but in that year a system was 
established, which so far as affected this 
property was called ‘‘ the northern system,”’ 
by the then owners of the estate with an 
effective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 
From these works the effluent passed into 
the river M., but owing to the filter bed ceasing 
to function, pollution of the river occurred, 
& this outfall being stopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. In 
an action by plitf. for a declaration that the 
system vested in defts. & that they were liable 
to maintain it:—Held: the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pe was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. H. Act, 1875 (c. 55), s. 299.— 
OLARK v. Epsom Rurat Councin, [1929] 
1 Ch. 287; 98 L. J. Ch. 88; 140 L, T. 246; 
93 J. P. 67; 45T.L.R.106; 27 L.G.R. 328. 


Add. Annotation :—Retd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


Add. Annotation :—Refd. Blundy, Clark & 
Oo. v. London & North Eastern Ry. Co., 
(1981] 2 kK. B. 334. 








14a. 





19. 


19a. 





54. 


95, 


PART I. SECT. 1, SUB-SECT. 1.—A. 


sa. Whether drain or ary 
SwEENEY v. LISNASKREA R. D. C., [1929] 
N, I. 119.—IR. 


b. N 


PART I; SECT. 1, SUB-SECT. 4. 


sb. Non-navigable river.) 
non-na ble river lies wholly within 
ue boundaries of a county, such river 
a 


public drain, & the county council 


107. Add. Annotation :—Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

116. Add. Annotation :—Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 


101 L. J. Ch. 68 

121. Add. Annotation :—Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

125a. ——— ~---SotrnvutL RuraAn DIstTRict 
CounciL v. Forp (1931), 30 L. G. R. 483. 

148. Add. Annotations :—Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
ri iieioacinas Pictures, Ltd. (1930), 46 T.L. R. 
485, 

158. Add. Annotation :—Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

174. Add. Annotation :—Refd. West) Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

.}—CLARK v. Ersom Rurat Councin, 
No. 19a, ante. 

182. Add. Annotation :—As to (2) Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Ry. Co., [1931] 2 K. B. 334. 

184. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
[1931] 2 K. B. 334. 

197a. ——— Sewer laid above ground-—By private 
owner—Maintenance by local authority.|— 
Defts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
1875 (c. 55), ss. 24, 36, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closets in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six-inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
tbe drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
ersonal injuries so sustained, the pipe 
eing a “‘ sewer” which was vested in them, 
the jury found that the sewer was constructed 
so as to be dangerous to the occupants of 
the house, that defts. had notice of its 
dangerous condition, & were negligent in 
not obviating the danger :—Held: as deft. 
council would have been entitled, if they 
had themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same condition as it was when laid, & 





181a. 





has power to restrain the removal of 
vel from the river bed.~—-PAMIATUA 
UNTY COUNOIL v. AKITIO OOUNTY 
Counoin, (1930) N. Z& L. R. 844.—~- 


* e 


—Where & 


PART I. SECT. 3, SUB-SECT. 3. 


l(p. 29) i. 
damages from deft. municipalities for 
flooding of lands caused, as alleged, 
by the municipalities failing to keep 
drainage ditches in repair :—Held: 


municipalities because, while the muni- 
ee wo ea ee pe te 217: 4D 

suffered by their ure eep the 135.-—-C 
ditches in repair, yet it was not shown W. W. R, 135.—CAN 
that any of the damage suffered arose 
from such failure; rather, it appeared 
that tho damage was due to the un- 
precedented character of tho rain Act, sect. 
storins, the inadequacy of the drainage I 

system, for which the municipalities 
could nut be held liable, to drain lands 
lying as low as those of pltfs., & the 


were therefore not liable to pltf.—Morris v. 
MYNYDDISLWYN URBAN Councrm, [1917] 
2K. B. 3809; 86 L. J. K. B. 1094; 117 
L. Ts 108; 8] J. P. 261 ; 15 Ll. G. R. 453, C. A. 


217. Add. Annotation :—Refd. Blundy, Clark & 


Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401, 


250. Add. Citation :—26 L. G. R. 174. 
262a. Liability for maintenance.}—The Lewis- 


ham Board of Works was constituted under 
Metropolis Management Act, 1855 (c. 120), 
with an area extending over Penge, & all 
sewers in their district, except the main 
sewer, were vested in the Board, who were 
bound to repair them. Metropolis Manage- 
ment Act, 1862 (c. 102), empowered the 
Buard to execute sewerage works beyund 
their own district where necessary, & in 1865 
the Buard, for the purpose of the drainage of 
Penge, constructed a sewer in Penge, which 
passed through the Beckenham district, not 
under the control of the Luard, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1862 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered the Beckenham authority to 
connect up with the sewer in their area in 
return for certain money payments. This 
sewer having become inadequate, a second 
was constructed nearly alongside, & it 
assisted to carry off the sewage of Penge. 
By Lundon Government Act, 1899 (c. 16), 
District Boards of Works were abolished, & 
the Lewisham Corpuration was created, but 
by the Penge Order of 1900, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 
became part of the county of Kent, & a 
scheme of adjustments was made, whereby 
all property of the Lewisham Buard used, & 
all liabilities of the Board incurred. solely or 
mainly for the benefit of Penge, where trans- 
ferred to the Penge District Council, & the 
question whether any property had been 
used or any liability had been incurred solely 
or mainly for the benetit of Penge was to be 
finally determined by the commissioners 
appointed under the Act; but the scheme 
made no provision dealing with the question 
whether the obligation to maintain the Penge 
sewers, so far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
Jn an action by the Urban District Council of 
Penge against the Lewisham Corpn. for a 


declaration that this obligation was cast upon | 
the corpn. :—Held: (1) the jurisdiction of | 





could not recover from the  gtatute.|}~R. v. SPRUCE GROVE MUNI- 
CIPAL District, [1930) 3 W. W. R. 
L. R. 8433 affg., [1930] 3 


establishment of 
drainage districl—Effect of repeal of MoNtcIraLrry, 1930) 2 W. W. R. 752: 
193}] 1 D. L. 


sd. Ltability of munict 
—Who may enforce.J— 
of all other relevant provisions of the 
of Municipal Act, 

. S. M., 1913, was intended merely MUNICIPALITY oF, [1980] 8S. C. R. 494; 
to make it clear that, as between the 4D. L. R. 67; varg., (1930) 2 D. L. R. 
government of the province & the 947; 1 W. W.R. 500; 38 Man. L. R. 
municipality, the duty wasonthelatter 527.— 


eee to repair 
eld: in view 


Cases 197a—3192. ENGLisH AND Empire Digest SUPPLEMENT. 


the ct. to determine this question was not 
ousted by the Penge Order; (2) both the 
original & the relief sewers were constructed 
wholly or mainly for the benefit of Penge, & 
that the action failed—PrNas URBAN 
District CounciL v. LEWISHAM CORPN. 
(1930), 95 J. P. 77. 


264. Add. Annotation :—Refd. West Midlands Joint 


Electricity Authority v. Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 159. 


304a. Reconstruction of drain— What amounts 


to.|}—The L. C. C. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain ; & another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
& relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
moa hairs of pipes & a new gully & connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective :—Held: the work 
done to the drain was a “‘ reconstruction ” of 
the drain, & not merely a ‘ repair ”’ of it, & 
that the bye-laws applied.— AGAR v. NOKES 
(1905), 93 L. T. 605; 69J.P.374; 31.G. R. 
1168, D. C. 


319. Add. Annotation :—Distd. Grant v. Derwent, 


[1928] Ch. 902. 


319a, ———- ——— Liability of owner requesting local 


authority to lay connecting pipe.j—Subject to 
the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Health Act, 1875 (c. 55), s. 21, to 
cause his drains to empty into the corpn.’s 
sewers, on giving proper notice & complying 
with regulations. At deft.’s request & 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 


damming of the main ditch by the to keep auch drains in repair, & it was 
-——-. }—Pltfs. claimed other defts.—MaAyYTaG v. HANOVER not intended to make the municipality 

‘ RURAL MUNICIPALITY, [1932] 8. C. R. Hable to an action at the sult of an in- 
298; 2 D. L: R. 208.—CAN. 


sc. Petition for 


dividua] who might suffer damage from 
the municipality’s fallure to perform 
duty.—Prerce v. WINCHESTER RURAL 


% 237; 39 Man. L. R. 
132; affd., ([1931] 8. C. R. 628; 4 
D. L. R. 724.-—-CAN. 


PART I. SECT. 9, SUB-SECT., 3. 


sd. Construction by municipality on 
ivate land—Sufficiency of bye-law.)— 
{ONTGOMERY v. ASSINTBOTA, RURAL 


27.—CAN. 


sewer in pltf.’s road, carrying the connecting 
a small portion of pltf.’s 

oil :—Held ;: the corpn.’s acts were fully 
vustified by the local Act, even if not by Public 
Health Acts, & whatever right for compensa- 
tion pltf. might have against the corpn. for 


pipe through 
8 


Vol. XLI.—Sewers and Drains. Cases 319a—457. 


damage sustained by reason of the exercise 


Part I1l.—-Sewers under 


341. After this case add ‘‘ See, now, Land Drainage 


Act, 1930 (c. 44).” 
388. Add. Annotation :—Refd. 


Authority v. Canvey Island Comrs. 


101 L. J. Ch. 63. 


403. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Port of London 


of their statutory powers, he had no cause 
of action against deft. for requesting the 
corpn. to exercise those powers.—GRANT v. 
DERWENT, [1929] 1 Ch. 390; 
70; 140 L. T. 83380; 93 J. P. 113; 73 Sol. Jo. 
59; 27 L. G. R. 179, C. A. 


98 L. J.-Ch. 


Commissioners of Sewers. 


407. Add. Annotation :—As to (1) Refd. Port of 


London Authority v. Canvey Island Comrs. 


(19381), 


(1931), 101 L. J. Ch. 63. 


412. Add. Annotation :—Refd. Blundy, Clark & 


Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Part 1V.—Sewers Rate. 


428. After this case add “‘ Sce, now, Land Drainage 
Act, 1930 (c. 44), ss. 24-28.” 


PART III. SECT. 1, SUB-SECT. 2. 


b i. _ ~McKILLop 
TOWNSHIP CoRPN. v. LOGAN TOWNSHIP 
Corpn. (Ont.) (1899), 29 S. C. R. 702.-— 
CAN. 

oi. —— Time for making ditch. . 
MORAY v. DAWSON (1867), 17 C. P 
if) on 





d i, —-—~.]J-—-ANDERTON TOWNSMIP v. 
MALDEN & COLCHESTER SouUTH TOWN- 
sHirs (1912), 23 O. W. BR. 320; 
4 O. Ww. N. 327 : 8 D. I. ce 812.-- CAN. 


d ii. ——.J]—#ie BRIGHT & SARNIA, 
Re WIL~son & Sarnia (1913), 24 
W. RR. 817: 4 O. W. N. 1535; 12 


D. L. R. 848.—CAN, 


sc. Appeal from fence viewer. )— Re 
MoDoONaLD & CATTANACH (1870), 30 
5. C. R. 432.—CAN. 


457. Add. Cilations :—97 L. J.K.B. 13; 188 L. T. 


72 (1926-31), 1 B. R. A. 191. 


oo ’ 


.-+—Re BowKER & RICHARDS 
(1905), 1W.L. R. 194.—CAN. 


se. Award peut Ditches & Waler- 
courses Acl—Who may enforce.}—The 
purchascr of land from an owner who 
Was a party to proceedings under the 
Act in respect of that land is entitled 
to enforce the award.—DALTON v. 
TOWNSHIP OF ASHFIELD (1898), 26 
A. R. 363.—-CAN. 


PART III. SECT. 2. 


sf. Construction of ditch under Private 
Ditches Act, 1920, s. 6—Notice.}—The 
service of the notice which Private 
Ditches Act, R. S. 8., 1920 (c. 162), 
8. 6, requires to be made on the owners 
or occupants of other lands to be 
affected by a proposed ditch is a con- 
dition which must be complied with 
before the ditch can legally he pro- 
ceeded with, & where such an owner 


has not been served an award of an 
engineer & an assessment & tax levy 
made under said Act on sald owner is 
null & void.—VILLENEUVE v. pores 
MUNICIPAL OF KELVINGTON, pee 
Me L. R. 919; 1 W. W. RR. 186; 

. iL. 7. 406. CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 


sg. *‘ Ouner for the time being ”’ 

Who is.}—The term ‘* the owner for 
the time pele ” in Nova Scotia Acts, 
1920, c. 131, 4, an Act relating to 
sewers & xidlewalke in the town of 
Springhill does not necessarily meun 
the registered owaet: eet eae ee v. 
McLron, [1929] 1 D. L. R. 882; 60 
N.S. I. oO AN.” 


PART IV. SECT. 2, SUB-SECT. 4. 


sh. Consideration of prior assess- 
menis.|-—-CROW v. RALEIGH TOWNSHIP 
[1931] 4 D. J. R. 330.—CAN. 


Cases 274—860. ENGLISH AND Emprre Digest SUPPLEMENT. 


SHERIFFS AND BAILIFFS. 


Part V.—Powers, Duties, and Liabilities. 


pltf.’s solr. for contempt of ct. in so doing :— 
Held: in the circumstances, no contem kB 
had been committed & the rule must 
discharged.—R. v. JoNES, Fx p. MOVITTIE 


274. Add. Annotation :—N.F. R. v. Jones, Hx p. 
McVittie, [1981] 1 K. B. 664. 

. ee Pgh sip austen in a Heer 

ct. against de or a sum of money & cos 

& an appeal to the Divisional Ct. by deft. [1931] 1 K. B. 664; 100 L. J. K. B. 198 ; 

was dismissed with oe 8 solr. made 144 L. T. 597, D.C. 

various but futile efforts to obtain the fruits BAe go : 

of the judgment. Deft. disobeyed a bkpcy. ne? fes0; ‘i pea a eld. Morries v. Winter, 


notice & an order for payment of the judg- 
ment debt & costs by instalments. Several 639a. ~.J—An attorney, who is arrested 





274a, 


sa. Right of sheriff to appoint.J-— 
There is nothing in the statutes of 
Saskatchewan which provides or im- 
plies that a sheriff cannot appoint 
bailiffs or officera to assist him in the 


discharge of Ww sar a a _ oo acting for his principal, 


[1931] 1 W. ish that the charge was properly napook of the exocution of a writ of 


ab. Special batliffe— Jurisdiction con- 
fined to county where residing.j|-— DEVINE 
v. CARSON & Co., [1929] N. 1. 2U.—IR. 4D. L. RB. 792 


respect to the reasonableness of a 
sheriff’s charges against an execution ei. 


judgment summonses were obtained against 
the deft., but deft. evaded service of them. 
Eventually pltf.’s solr. served deft. with a 
judgment summons within the precincts 
of a ct. of justice where deft. was waiting for 
a@ case, in which he was pltf., to be called on. 
Deft. applied for a writ of attachment against 


on a writ of capias, cannot maintain an action 
of trespass against pltf. & the officer for such 
arrest: his only remedy is an action on the 
case.—NOEL v. ISAAC (1835), 1 Cr. M. & R. 
ay 5 Tyr. 376; 4L. J. Ex. 56; 149 E.R. 
1284. 


Annotation :—Refd. Newton v. Constable (1841), 6 Jur. 317. 


Part Vi—Fees, Poundage, and Other Charges. 


860. Add. Annotation :—As to (1) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. R. 375. 


PART II. SECT. 8. 


55 Can. C. C. 153.—-CAN, estab 





incurred in the execution of the process 
within the authority entrusted to him. the writ, that is, upon taking the body 
7 McGrecor v. ba OTZ (Sask. ) 11929] of the judgment ebtor in execution, 


creditor for caring for live stock & [1928] 4 D. L. R. 241; [1928] 3 
chattels seized under a writ of execu- W. W. R. 115; 50 Can. "Crim. Cas. 
tion the onus is not on the creditor to 353.—CAN. 

prove the charges unreasonable; the 
sheriff has no primd fucie right to 
anything he may charge or to any dis- 
bursement, but, like any other agent i. 


PART VI. SECT. 2, SUB-SECT. 1. 


Execution of writ of capias 
he must aa: satisfaciendum.]—Poundage fees in 





become due upon execution of 


183.— & such pound may be recovered at 
the rate prescribed by the scale of fees 


ssi IV. SECT. 2, beh cag Ph 5. F CAN. under St eriff's Act, 1900, upon 7 
7 Burden of proo ke _. amount for whic e writ was issu 
of reasonableness of charges. i—With PART V. SECT. 6, SUB-SECT. 7. —-Fe WILLIAM Trea Re Ez Se era "00 





SHERIF¥Y (1929), 29S. R 


-J—HIGGINS v. MACDONALD, 46N.S. W. W. N, 127. ANUS. 


Vol. XLIL Oases 177—685a. 


SHIPPING AND NAVIGATION. 


Part |.—In General. 


Sect. 1.—THE MERCHANT SHIPPING ACTS. 
Sus-sEcr. 1.—IN GENERAL (p. 159). 
Powers of colonial legislatures—Exclusion of Dominions.]—See Statute of Westminster, 1931, s. 5. 


Part I1.—-Ownership and Control of Ships. 


477. Add. Annotation :—Refd. Aron v. Miall 


(1928), 189 L. T. 562. 


195. Add. Annotation :—Refd. Re King’s Settle- 
ment, King v. King, [1981] 2 Ch. 294. 

274. Add. Annotation :—Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 

342. Add. Annotation :—Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 


Part Iil._—Master, 


551. Add. Annotation :—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 


——~--.]—In actions by the captain & 
by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers :— 
Held: the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable length of notice would 
have been 12 months, & he was entitled to 
judgment for 12 months’ salary. In the 
case of the captain the action was dismissed. 
~—-SAVAGE Vv. RRrrisH Inpia STEAM NAvI- 
GATION Co., LTD., POWER v. BRITISH INDIA 
Stream NAVIGATION Co., Lp. (1980), 46 
T. L. R. 204. 

560a. Termination of contract—Right to reason- 
able notice—What amounts to.]—-SAVAGE v. 
Britisa INDIA STEAM NAVIGATION Co., Lip., 
POWER v. BririsH INDIA STEAM NAVIGATION 
Co., Lrp., No. 551a, ante. 


582. Add. Annotation :—Refd. Ellerman Lines, 
Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A, O, 126. 

589. Add. Annotation :—Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 


600. Add. Annotation :—Refd. The Croxteth Hall, 
The Celtic, [1980] P. 197. 


551a. 





847. Add. Annotation :—Distd. The Zigurds (No. 1) 
(1952), 48 T. L. R. 656. 


384. Add. Annotation :—As to (2) Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


493. Add. Annotation :—Refd. Kerr v. 
Products (1928), 44 T. L. R. 292. 


Marine 


Officers and Grew. 


614a. Protection of open hatchways—-Breach of 
Statutory duty—Effect of contributory negli- 
gence.|—-Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of the holds of the ship, 
& was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act, which pro- 
vided for the fencing & protection of open 
hatchways on ships:—Held: pltf.’s own 
contributory negligence was an answer to 
his claim against defts. based on a breach of 
statutory duty.—DEW v. UNITED BRITISH 
S.S. Co., Lrp. (1928), 98 L. J. K. B. 88; 139 
L. T. 628; 17 Asp. M. L. OC. 518, C. A. 

Annotation :-—Consd. Service v. Sundell (1929), 99 L. J. 

K. B. 55. 

633. Add. Annotation :—Refd. Ellerman Lines, 
Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A. C. 126. 

680. Add. Annotation :—Consd. Maver v. ‘‘ Solon ” 
Ship Owners (1929), 22 B. W. C. C. 424. 


685. Add. Annotations :-—As fo (3) Refd. First 
Russian Insce. v. London & Lancashire Insce. 
[1928] Ch. 922. As to (4) Refd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. The Penelope, 
[1928] P. 180; Ottoman Bank v. Chakaria, 
[1930] A. C. 277; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 146. 

685a. Indemnity under Merchant Shipping (Inter- 
national Labour Convention) Act, 1925 (c. 42) 
—-For what period seaman entitled.|—Held : 
upon the true construction of sect. 1 of above 
Act a seaman whose service had been prema- 
turely terminated by the wreck or loss of the 


PART II. SECT. 1, SUB-SECT. 3. 
ri, ———~ ———.}-GRaDY v. WAITE, [1930] 1 D. L. R. 838; 1M. P. R. 116.—OAN. 


5 


Cases 685a—1001. 


ship was entitled to receive wages at the rate 
payable under his agreement of service for 
each day on which he was in fact unemployed 
during a period of two months from the date 
of the termination of the service, whether 
his service under the agreement would in the 
normal course have terminated before the 
expiration of that period or not, unless the 
owner discharged the onus cast upon him by 
sect. 1 (2).—ELLERMAN LINES, LTD. v. 
MurRAy, Ware STaR LINE OF RoyaL & 
Unirep STaTEs Marit STEAMERS OCEANIC 
STramM NAVIGATION Co., Lip. v. COMERFORD, 
f1931} A. C. 126; 36 Com. Cas. 169, H. L.; 
sub nom. THE CROXTETH HALL, THE CELTIC, 
100 L. J. P. 25; 1441. T. 441; 47T. L. R. 
147; 18 Asp. M. L. C. 184, H. L. 


685b. -——- Unemployment due to wreck—Onus of 


763. 


796. 


847. 


proof. |—-ELLERMAN LINES, LTD. v. MURRAY, 
Wuire Srar LINE oF Royvat & UNITED 
STATES Mart STEAMERS OCEANIC STEAM 
NAVIGATION Co., Lrp. v. COMERFORD, No. 
685a, ante. 


Add. Annotation :—Refd. FEWerman Lines, 
Ltd. v. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A. C. 
126. 

Add. Annotations :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528; 
Pockney v. Atkinson (1929), 142 L. T. 135; 
Eshelby v. Federated European Bank, Ltd., 
{1932} 1 K. B. 423. 


Add. Annotation :—Refd. Bottomley v. West 


932a. 


2b. 
(1891), 113 C. C. 


EnGLisH AND Emprre DicEst SUPPLEMENT. 


Derby Assessment Committee, etc. 


(1931), 47 T. L. R. 468. 
J—R. v. Wat (1890), 112 
C. C. Ct. Cases, 880. 


J|—R. v. PHILLIPS, 
. Cases, 622. 


etc., 








eee ae 





ETC. 


935a. —-—- Whether condition precedent to hearing 


956. 


of ag Ag complaint was made before 
justices by the master of a British ship 
against six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 225 (1) (e). 
No entry of the offence had been made 
in the official log-book, & the justices 
dismissed the complaint on this ground for 
want of jurisdiction :—-Held: the making 
of the entry in the official] log-book was not 
@ condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default under the section, 
the Court was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
refuse to do so & dismiss the complaint.— 
PATTERSON v. ROBINSON, [(1929] 2 K. B. 91; 
98 L. J. K. B. 457; 141 L. T. 165; 93 J. P. 
165; 27 L. G. R. 422; 28 Cox C. C. 626; 18 
Asp. M. L. C. 35, D. C. 


Add. Annotation :—As to (2) Refd. Ellerman 
Lines, Ltd. v. Murray, White Star Line of 
Royal & United States Mail Steamers Oceanic 
eee Navigation Co. v. Comerford, [1931] 
A.C. 126. 


Part IV.—Authority and Liability of Master as Custodian. 


988a. 


~;-THE ‘“ GLENLUCE’ (1930), 


L. T. Jo. 399. 


170 ; 1001. Add. Annotation —-Refd. Foscolo Mango 


Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


claim made was for one month & some 


PART Ill. SECT. 4, SUB-SECT. 3.—A. 


685 b i. Indemnity under Merchant 
Shipping (Internationol Labour Con- 
vention) Act, 1925—Unemployment due 
to wreck——What amounts to.}—A sea- 
man was eugayved under an agreement 
to serve as an engineer of a trawler for 
the period from July to Dec. 1930. 
On Sept. 25, 1930, the trawler sus- 
tained damage i[n consequence of a 
collision at sea, but she was able to 
make port under her own steam. 
On reaching port the crew were paid 
off, & the ship was laid up for repairs 
for a period of fourteen days; there- 
after the seaman was re-engaged. He 
claimed wager, in terms of Merchant 
Shipping QUnternational Labour Con- 
ventions) Act, 1925, s. 1 (1), for the 
fourteen days during which the ship was 
under repair, on the ground that bis 
service had been terminated by reason 
of the ‘‘ wreck ” of the ship :-—Z7/eld : 
the damage did not constitute a 
** wreck *’ within sect. 1 (1), in respect 
that the period required for repairs 
was not so prolonged as to render the 
ship unablo to continue within a 
reasonable time the adventure con- 
templated in the agreement with the 
Bcaman.——BARRAS v. ABERDEEN STEAM 


TRAWLING & FISHING Co., [1932] 8. C. 
432.—SCOT. 


PART III. SECT. 4, SUB-SECT. 9. 


797 i. Advance note—Liability on.|— 
Deft. gave & Scaman’s advance note 
to B. a seaman for a one-half month’s 
wages at V., payable five days after 
the sailing of the M. from B.C. Pitt. 
cashed the note for B., who then joined 
his ship before sailing to Victoria, where 
the ship (being a rum runner) was held 
by the authorities for breach of cus- 
toms regulations, & not allowed to 
leave B.C. Deft. was duly notified 
that pltf. hold the note:—Held: 
deft.’s conduct was the sole cause of 
the impossibility of performance, & 
having by his own conduct made it 
impossible for the ship to leave B.C. 
he was liable on the note.—IMPERIAL 
VETERANA IN CANADA ¥v. HASTERN 
i aa LTD. (1927), 39 B.C. R. 


PART III. SECT. 4, SUB-SECT. 12.--—A. 


sa. Action for unearned wages.)-— 
The captain, inate, & certain seamen 
of the 4. had the ship arrested In a 
joint action in rem for wages. The 


days, being not only the amount 
actually earned, but also for sub- 
stantial sums not earned, which were 
more in the nature of damages :—- 
Iield : wages cannot be sued for until 
curned, & where a hiring at so much a 
month is made, no wages are or can 
be earned until the whole month’s 
service is performed.— BURKE tv. THE 
AMLA. [1929] 4D. L. R. 873; Ex. C. R. 
191.—CAN. 


PART III. SECT. 4, SUB-SECT. 12. —D. 


847 i. Appeal—F rom sheriff substitute 
—Does not lie.}-—-BAIN v. ORMISTON, 
(1928] S. C. (Ct. of Sess.) 764.--SCOT. 


PART IV, SECT. 2, SUB-SECT. 2,—B. 


sb. Purchaser suffering judgment— 
Whether liable to interest.)—The vendee 
of a ship without notice of a claim for 
necessaries against her, who offers to 
suffer judgment for the amount of 
such claim is not Hable for interest 
upon the same.— HODpER (W. W.) Co., 
INCORPORATED ov. “* STRANDHILL ” 
ON Adm.), [1929] Ex. C. R. 253.— 


Vol. XLI.—Shipping. Cases 1596—1780a. 


Part V.—General Statutory Provisions for Safety of Ship 
and Cargo. 


1596. Add. Citation :—-17 Asp. M. L. C. 303. 


1597. Add. Annotation :—Refd. Great Western 
Ry. Co. v. Kassos Steam Navigation Co. 
(19380), 144 L. T. 121. 


1599a. -——- Method of measurement—Necessity for 
compliance with statute.}—Measurement of 
the space occupied by deck cargo on a ship 
must, in accordance with the provisions of 


Merchant Shipping Act, 1894 (c. 60), s. 85 (3), 
be made in the manner directed by Sched. II., 
r. 1, of the Act. A memorandum by an 
officer of Customs that the proper measure- 
ment has been made, if, in fact, that measure- 
ment has been made by some other method, 
is of no effect.—GREAT WESTERN Ry. Oo. v. 
Kassos STEAM NAVIGATION Co. (1930), 144 
L. T. 121; 18 Asp. M. L. C. 174. 


Part VIl.—Carriage of Goods. 


1651. Add. Annotation :—Refd. The Erik Boye 
(1929), 142 L. T. 3365. 


1682. Add. Annotations :--Refd. A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 50; te Jenkins, 
Jenkins v. Davies, [1931] 2 Ch. 218; Lazard 
Bros. & Co. v. Brooks (1932), 37 Com. Cas. 
224. 


1690. Add. Annotation :—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


1715. Add. Annotations :—Distd. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 545. Consd. 
Foscolo Mango & Co. v. Stag Line, Ltd. 
(1931), 48 T. L. R. 127. Refd. Kaufmann v. 
are Surety Insce. Co. (1929), 45 T. L. R. 
99. 


1728a. ‘* Approved commercial bills on London *’— 
Trade usage-——Ninety day bills.|—Griraios v. 
WALLIS (KAHL) & Co., Lrp. (1928), 45 T. L. R. 
161. 


1731a. Payment of stevedores at ‘‘ current rates.’’] 
—Buritain S.S. Co., Lrp. v. BUNGE & Co., 
Lrp. (1929), 46 T. lL. R. 40; 73 Sol. Jo. 818; 
35 Com. Cas. 163. 


1750. Add. Annotation :--As to (1) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P.C. 119. 

1780a. Breach of duty—Broker assuming to charter 
vessel] to himself— Ratification of wrongful 
act.|—Pltfs., owners of the D., instructed 
li., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltfis & 
an export co. of Danzig ‘‘ & others” as 
charterers. This document was signed by 
H. “as agent only’ for the owners & by 
LH. ‘‘ on behalf of the charterers as per separate 
chartering notes.’”’ By one of the clauses of 
the document the shipowners were to have 
alien for all dead freight & demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 


PART V. SECT. 1. 





of his own ”’ :—HIlZeld ; 


nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. & Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to London. S. & Co. engaged 
cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act ‘ by order of the owners,’’ 
but without their authority, & the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
& on behalf of & with the authority of the 
master. Mach bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by S. & Co. & tendered under the 
contract of sale to defts., who accepted them 
& paid S. & Co. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for dead freight & demurrage, 
& pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
hen :—Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board their ship & issuing 
bills of lading in respect of it after they knew 
of 11.’s breach of duty in assuming to charter 
their vessel to himself, had ratified his act 
& so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft. pleading it 


(1) the excuse (1931), 45 CG L. R. 32; 4A. LL. J, 
Sect. 44 (2) of Naviga- contained in sub-sect. (2) is established 410; [1931] Argus L. R. 128.—AUS. 


f i. 
tion Act, 1912-1926 provides that “If when it is proves that deft. honeety 


a ship proceeds to sea being short in endeavoure 


to outa ee si 

her ¢ 2 that his failure to do so not arise 
her Cente Ener uC Ge Aaa ts from his omission to do something 
of her deck complement, the master Which he reasonably ought to have 
or owner shall not be Hable under this done; (2) firemen & trim 


PART VII. SECT. 2, SUB-SECT. 8. 


1781 i. Necessity for authority by deed. 
mers form —Hickman & Co., LTD. v. Veen 


sect. if it ts proved that the breach part of a ship’s engine-room_ staff SpipRcILpINe Co y Lrp., [1928] 2 


was not occasfoned through any fault Within the sub-section.—-DaY ¥. YATES DL. R. 229; 60 


S. R. 100.—CAN. 


Cases 1780a—2129. ENGLISH AND Empire Digest SupPLeEMENT. 


from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by pltf. from him; & as S. & Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. & Co. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that S. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading.—AkT. 
OCEAN v. HARDING (B.) & Sons, Lrp., [1928] 
2K. B. 371; 97 L. J. K. B. 684; 189 L. T. 
217; 33 Com. Cas. 277; 17 Asp. M. L. C. 
465, C. A. 

1796. Add. Annotation :—As to (1) Refd. The 
Penelope, [1928] P. 180. 

1840. Add. Annotations »—As to (1) Consd. Sul- 
livan v. Constable (19382), 48 T. L. R. 267. 
Refd. Hall v. Brooklands Auto-Racing Club 
(1932), 48 T. LL. R. 646. 

1899. Add. Annotation :—Refd. The Erik Boye 
(1929), 142 L. T. 335. 

1958. Add. Annotation :—As to (4) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 


1968. Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. vw. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 378. 

1971. Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 


2001. Add. Annotation :—-.As to (2) Refd. Bentall, 
rae & Baldry v. Vicary, [1931] 1 K. B. 


2006. Add. Annotations :—Refd. Gaze W. . & 
Sons v. Port Talbot Corpn. (1929), 93 J. P. 
89; Bentall, Horsley & Baldry v. Vicary 
{[1931] 1 K. B. 253. 

2059. Add. Annotation :—Refd. Istros S.S. Owners 
v. Dahlistroem (F. W.) & Co., [1931] 1 K. B. 


247. 
2059a. Express exception in charterparty. ]- 
By a charterparty in the form known as the 


y 
Baltic & White Sea Conference Uniform Time 
Charter it was agreed between the owner of a 
steamship & charterers that the steamship 
should be taken on time charter by the 
charterers on terms & conditions which 
included: ‘‘ Clause 8: Captain to prosecute 
all voyages with utmost dispatch... .” 
‘Clause 10: . . . Should steamer be driven 
into port, or to anchorage, by stress of 
weather ... causing detention to steamer, 
time so lost & expenses incurred shall be for 
charterers’ account, even if caused through 
fault or want of due diligence by owners’ 
servants.” ‘Clause 12: Owners only to 
be responsible ... for delay during the 
currency of this charter ... if such delay 
.. . has been caused by want of due diligence 
on the part of owners or their manager, in 
making steamer seaworthy & fitted for the 
voyage, or any other personal act, or omission, 
or default| of owners or their manager. 
Owners not to be responsible in any other 


case, nor for damage or delay whataoever & 
howsoever caused, even if caused by neglect 
or default by owners’ servants.” During a 
voyage under the charterparty the captain, 
owing to bad weather, put into three harbours 
or sheltering places. The charterers having 
alleged that’ the captain had failed to prose- 
cute his voyage ‘with utmost dispatch ” 
within clause 8 of the charterparty & having 
claimed an allowance of hire in respect of the 
delay, recourse was had arbn. The 
umpire found that there was nothing to 
justify the captain in putting into the 
harbours or sheltering places which he 
entered, that he had not prosecuted the 
voyage “with utmost dispatch” & that 
delay had been caused thereby, but that the 
delay bad not been caused by any ‘ personal 
act, or omission, or default ’’ of the owner 
or his manager within clause 12. The award 
having been stated in the form of a special 
case :—Held: the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the charterparty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present.—IstTrRos, S.S. 
OWNER v. DaAHnLSTROEM (F. W.) & Co., 
[1931] 1 K. B. 247; 100 L. J. K. B. 141; 
144 L. T. 124; 36 Com. Cas. 65; 18 Asp. 
M. L. C. 177. 


2104a. ———- Damage sustained before making of 
charterparty.|—A time charterparty con- 
tained the following cesser clause: ‘In 
the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. ...’’ After the stcamer came on 
hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days’ hire, & 
claimed to recover the amount so allowed from 
the defts. in the collision action :—Held: 
the above cesser clause applied to damage 
arising before as well as after the making 
of the charterparty; the charterers were 
entitled to deduct four days’ hire; & the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer.—THE Essex 
ENvoy (1929), 141 L. T. 482; 35 Com. Oas. 
61; 18 Asp. M. L, O. 54. 


2129. Add. Annotations :-—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 


Ch. 922; Hyman v. a ae Hughes v. 
Hughes, [1929] 1 K. B. 1. Refd. The 
Penelope, [1928] P. 180; May v. May, [1929] 


2K. B. 386. 
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2115 {. Duration.) — The  pitf. 
chartered hia boat to the deft. for 
fishing in the north for 60 days or 
longer if required. At the end of the 
60 days deft. informed pitt. personally 
at V. that deft. would not require the 


boat any longer, & undertook to notify 
his canne manager to that effect, 
but the notification did not reach the 
latter before the boat had Ieft for 
another of deft.’s canneries, & on 
arrival there the manager told the 
captain, & also the engineer who was 
representing pltf., that he would not 


8 


release the boat & that they should 
fish at a certain place. Fishing was 
carried on for another 30 days :— 
Held: the charterparty bad been put 
an end to at the expiration of the 60 


days.—PETERSON ¥. MILLERD PACKING 
O0-, {1998} 4 D.L.R. 888; [1928] 8 
Ww. .R. 79.—OAN. 


20136. Add. Annotations :—-As to (1) Refd. The 
Penelope, [1928] P. 180; May v. May, [1929] 
2K. 8B. 386; Bell v. Lever Bros., Ltd. (1931), 
146 L. T. 258. As to (2) Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Oh. 922. Generally, Refd. Hyman v. Hyman, 
[1929] P. 1. ; 


9212. Add. Annotation :—-As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928] 2 K. B. 60. 


2219. Add. Annotation :—Consd. Svenssons (C. 
Wilh) Travaruaktiebolag v. Cliffe 8.S. Co., 
Ltd., [1982] 1 K. B. 490. 


2230a. -]|—Defts. bought timber to be shipped 
to Liverpool, & it was shipped in pltf.’s 
steamer along with the cargo of other 
shippers. The bill of lading wus a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master signed a protest stating that part of 
defts.” goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped :—Held: as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pitf. was 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim.— Evans uv. JAMES WEBSTER 
& BrotTuers, Lrp. (1928), 45 -T. L. R. 136 ; 
73 Sol. Jo. 60 ; 34 Com. Cas. 172. 

2249. Add. Citation :—17 Asp. M. L. C. 307. 


2254. Add. Annotations :—As to (2) Apld. Silver 
v. Ocean Steamship Co. (1929), 46 T. L. fh. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 136. 

Snot ae, Annotation :—Consd. The Torni, [1932] 
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2257. Add. Annotations :—As to (2) Apld. Silver 
v. Ocean Steamship Co. (1929), 46 T. L. R. 78. 
Refd. Evans v. Webster (1928), 45 T. L. R. 136. 


2257a. -}—Where a shipowner issues a bill 
of lading acknowledging the receipt of goods 
‘fin apparent good order & condition,” he 
cannot afterwards prove, as against a holder 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection; nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV., 
r. 2 (n), if the insufficient packing was 
apparent on reasonable inspection.—-SILVER 
v. OCEAN STEAMSHIP Co., Lrp., [1930] 1 
K. B. 416; 99 L. J. K. B. 104; 142 L. T. 
244; 46 T. L. R. 78; 73 Sol. Jo. 849; 35 
Com. Cas. 140; 18 Asp. M. L. C. 74, C. A. 


2257b. Collateral protest as to damage signed by 
master.|—EvaNs v. WEBSTER JAMES & BROS., 
Lrp., No. 2230a, ante, 


2259. Add. Annotation :—Distd. Evans v. Webster 
(1928), 45 T. L. R. 136. 


2262a. Damage before shipment.}]—-EvaANns_ v. 
JAMES WEBSTER & Broruers, Lrp., No. 
2230a, ante. 


2286. Add. Annolation :-—Refd. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. R. 78. 


2287. Add. Annotations :—Refd. Evans v. Webster 
(1928), 45 T. Iu. R. 136; Silver v. Ocean S.S. 
Co., [1980] 1 K. B. 416. 


2288. Add. Annotation :-—As to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 


2318. Add. Annotation :—Refd. Dobell (C. G.) & 
Co. v. Barber & Garratt (1930), 47 T. L. KR. 66. 


2450. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2479. Add. Annotation :—As to (2) Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


2502a. Understatement of weight of cargo— 
Duty of charterer to indemnify shipowner. ]- 
Where by a charterparty the master is re- 
quired to sign the bill of lading as presented 
by the charterers, & the bill of lading so 
presented understates the weight, the 
charterers are bound to indemnify the ship- 
owner for any loss thereby resulting. 

By a charterparty the chartcrers were 
entitled to pay freight ‘on bill of lading 
weight less 2 per cent. in lieu of weighing.’’ 
The shipowners, believing that more cargo 





PART VII. SECT. 3, SUB-SECT. 3. 


_ 2189 i, Value of contents—Failure to 
insert ~—- Limitation of shipowners’ 
liability-—To specific sum.j—-In an 
action by the indorsee of a bil! of lading 
to recover damages in respect of a 
machine carried by the decft. ship 
& delfvered in a damaged condition, 
the evidence established that its 
mnarket value had been considerably 
depreciated & that the extent of the 
depreciation, based upon the market 
value of the machine delivered in good 
condition in Sydney, exceeded £100. 
The value of the machine had not been 
declared by tho skipper before ship- 
ment & inserted in the bill of lading. 
Deft. failed to establish a case of 
statutory immunity from Hability :— 
Held: pltf. should be awarded £100, 
the maximum amount of damages 
recoverable in those ciroumstances 


under Carriage of Goods by Sea Act, 
1924, Sehed., Art. IV., r. 5.—PARKE, 
LACEY, HARDIK, LTp. v. CLAN Mac- 
FADYEN, THE SHipP (1930), 30 S. FR. 
eae 438; 47 N.S. W. W.N. 160. 


PART VII. SECT. 3, SUB-SECT. 4.-—-A. 
o. Revad., 30 S. C. R. 473. 


PART VII. SECT. 8, SUB-SECT. 9.— 
B. (a). 


oi. Refusal to pay demand draft.) 
—Pitf. co., made a written contract 
of sale & purchase with P. for the supply 
of certain oils. The contract contained 
(inter alia) the following ‘‘ terms ”: 
‘* Net cash by demand draft on arrival 
of vessel or vessels carrying the goods. 
. . . Seller’s Hability shall cease upon 
presentation of bill of lading, or, at 
their option, by zpreecnteler of an 
order for delivery alone . . . shipment 


9 





of the goods to constitute delivery.” 
P. on giving the order, gave to pltf. 
co. a cheque far £50, such sum to be 
deducted from the  purchase-price 
when draft was presented for payment. 
The bill of lading, which was made to 
order & not to P., was tendered, with 
au demand draft. attached, to P. & 
refused. The oils, upen arrival, were 
seized by defts. under several distress 
warrants on unsatisfied judgments 
obtained against P. On an originating 
summons to determine in whom was 
the property in the oil :—Held: upon 
a consideration of the contract & all 
the surrounding circumstances, the 
intention of the parties was that 
the property in the goods should not 
ass until payment of the demand 

aft, & the property in the goods 
never passed m pitf. co.—Socony 
PROPRIETARY, LTp. v. Braa [1931] 
N. Z. L. R. 567.—N.Z. 
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had been shipped than that stated in the bill 
of lading presented by the charterers, had 
the cargo weighed at the port of discharge, 
where it was found that the weight had been 
understated :—Held: the charterers were 
not entitled to deduct 2 per cent. from the 
out-turn weight.—Dawson LINE, LTp. v. 
AKTIENGESELLSCHAFT ADLER FUR CHEMISCHE 
INDUSTRIE OF BERLIN, [1932] 1 K. B. 433; 
101 L. J. K. B. 57; 146 L. T. 187; 87 Com. 
Cas. 28, C. A. 


2508. Add. Annotation :—As to (1) Apld. Dawson 
Line, Ltd. v. Aktiengesellschaft Adler fiir 
oe Industrie of Berlin, [1932] 1 


2508. Add. Annotation :—-Expld. & Apprvd. Louis 
Dreyfus & Co. v. Tempus Shipping Co. (1931), 
47 T. L. R. 542. 

2515. Add. Annotation :—Refd. 
Harding, {[1928] 2 K. B. 371. 

2526. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2549. Add. Annotation :—As to (2) Consd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 373. 

2580. Add. Annotation :—-Refd. Goodwin, Ferreira 
ee v. Lamport & Holt (1929), 141 L. T. 

2607. Add. Annotation :—As fo (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co. (1930), 
144 L. Tf. 138. 


2609. Add. Annotations :—Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 1388 L. T. 108. Apprvd. Louis 
Dreyfus & Co. v. Tempus Shipping Co. (1931), 
47 T. L. RR. 542. 


2611. Add. Annotation :—Consd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1930), 144 L. T. 18. 


2613. Add. Annotation :—Apprvd. Louis Dreyfus 
& Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 


2616. Add. Annotation :—Consd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1930), 144 L. T. 13. 


2620. Add. Annotations :——As to (2) Refd. Compania 
Mexicana De Petroleo ‘ Il Aguila ”’ v. Essex 
Transport & Trading Co. (1929), 141 L. T. 
106; The Edison, [19382] P. 52. 


2642. Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 


2654. Add. Annotation :—Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1930), 144 L. T. 13. 
2655. Add. Annotations :—As to (3) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371; 
Fiumana Societa Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47; Tempus Shipping 
oe v. Louis Dreyfus & Oo., [1931] 1 K. B. 
2677. Add. Annotations :—-Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 


Akt. Ocean v. 


PART VII, SECT. 4, SUB-SECT. 6. —A. 
sb. Effect of unseaworthiness.}—A 


‘“‘danger of the sea” 
Carriage of Goods Act, 


L. T. 61. Refd. Svenssons (CO. Wilh) -Tra- 
varuaktiebolag v. Cliffe 8.8. Co. (1931), 37 
Com. Cas. 83. 


2679. Add. Annotation :—Consd. Calico Printers’ 
ar et Ltd. v. Barclays Bank (1931), 146 
. TT. 61. 


2680. Add. Annotations :—As to (1) Expld. & 
Apprvd. Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. L. R. 542, H. L. 
Refd. Gosse Millard v. Canadian Govern- 
ment Merchant Marine, [1928] 1 K. B. 717. 


2688. Add. Annotations :—Consd. Foreman & 
Ellams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd v. 
Janadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 


2691. Add. Annotations :—As to (1) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) v. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 


2698. Add. Annotations : — Refd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296; 
Fiumana Societé Di Navigazione v. Bunge 
& Co., [1930].2 K. B. 47; Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

2697. Add. Annotation :-—Consd. The Torni (1932), 
48'T. L. R. 471. 


2700. Add. Annolation :-—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 


2703. Add. Annotation :—Expld. Foscolo Mango 
& Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


2704. Add. Annotation :—Consd. Foscolo Mango 
& Co. ». Stag Line, Ltd., [1931] 2 K. B. 48. 


2711. Add. Annotations :~--Consd. Foreman & 
Ellams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223 ; 
The Touraine, [1928] P. 58. 


2712. Add. Annotations :—-Consd. Foreman & 
Ellams v. Federal Steam Navigation Co., 
[1928] 2K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929} A. C. 223. 

2713. Add. Annotation :-—As to (3) Apld. Lawson 
Line, Ltd. v. Aktiengesellschaft Adler fir 
Chemische Industrie of Berlin, [1932] 1 
K. B. 433. 

2714. Add. Annotation :—Consd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 


2720. Add. Citation :—17 Asp. M. L. ©. 204. 


Add. Annotations :—As to (1) Consd. Foreman 
& Ellams v. Federal Steam Navigation Co., 


within Sea 
1922, s. 3. 


S.S. CANADIAN Explorer, [1928] 


N. Z. L. R. 767.—N.Z. 


consignment of goods placed aboard 
ship was damaged by the admission 
of sea-water to the hold of the ship 
through corrosion of the ship’s plates 
from the inside, arising without 
negligence on the part of the ship- 
owner, but rendering the vessel un- 
Beaworthy :-—/eld: the proximate 
cause of the damage being the un- 
seaworthiness of the ship, it could not 
be regarded xs a loss arising from 


—WANGANUL HERALD NEWSPAPER Co. 
v. COASTAL SHIPPING Co., [1929] N. Z. 
L. R. 805.—N.Z. 


PART VII. SECT. 4, SUB-SECT. 12. 


2664 iv. ~———., ]J—ScoTrisnH, 
METROPOLITAN ASSURANCE Co., LTD. 
v CANADA STEAMSHIP LINES, LTD., 
1930) 8. C. R. 262; 1D. L. R. 201; 
Trevag., 46 Que. K. B. 305.—CAN. 

m i, ——.}-BURNS JOHN & Co. v. 


° 10 





PART VII. SECT. 4, SUB-SECT. 14.—D. 


2720 i. Negligence or error in naviga- 
tion or Heres Hr eigen ia 6 of Goods 
by Sea Act, 1924 (c. 22), Sched., Art. 1V., 
r. 2 (a), (n)—Insu ent packing. }-— 
Where goods carried under a bill of 
lading under Carriage of Goods by Sea 
Act, 1924, are described in the bill of 
lading as being shipped in apparent 
good order & condition, but noted as 


[1928]2 K. B. 424; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

9721. Add. Citations :—revsd. sub nom. GossE 
MILLERD, LTD. v. CANADIAN GOVERNMENT 
MERCHANT Marine, Lrp., THE CANADIAN 
HIGHLANDER, [1929] A. C. 223; 98 L. J. 
K. B. 181; 140 L. T. 202; 45 T. L. R. 63; 
34 Com. Cas. 94; 17 Asp. M. L. C. 549, H. L. 
Add. Annotations :—Consd. Foreman & Ellams 
v. Federal Steam Navigation Co., [1928] 2 
K. B. 424; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2722. Add. Citations :—44 T. L. R. 204; 
Asp. M. L. C. 413. 

2724, Add. Citation :—33 Com. Cas. 70. 

2725. Add. Citations :—[1928] 2 K. B. 424; 72 
Sol. Jo. 103; 17 Asp. M. L. C. 4473; 33 
Com. Cas. 168, 

Add. Annotations :—As to (1) Refd. Stag Line, 
Ltd. v. Foscolo Mango & Co. (1931), 48 
T. L. R. 127. 7 

2727a. ‘* At charterer’s risk.’? ]—-SVENSSONS 
(C. Witt) TRAVARUAKTIEBOLAG v. CLIFFE 
S.S. Co., Lrp., No. 2974b, post. 

2730. Add. Annotation :—As to (1) Apld. Svens- 
sons (C. Wilh.) Travaruaktiebolag v. Cliffe 
S.S. Co. (1931), 37 Com. Cas. 83. 

2786a. Loading stopped by ice — Whether 
** weather ’’ preventing loading.]—It was 
provided in a charterparty that a steamship 
should proceed to a port in Finland in mid- 
November & load pit-props at a specified rate 
“per weather working day ’”’ :—Held: that 
days on which, owing to ice, loading could 
not proceed were not weather working days.— 
DAMPSKIBSSELSKABET BorniA A/S v. BELL 
(C. P.) & Co., [19382] 2 K. B. 569; 101 L. J. 
K. B. 574; 147 L. T. 499; 48 T. L. R. 93; 76 
Sol. Jo. 10. 

2777. Add. Citation :—17 Asp. M. L. C. 265. 
Add. Annotation :-—Generally, Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78, 

2777a. ‘* Insufficiency of packing ’’-—-Not confined 
to packing of goods damaged.|—Goopwin, 
FERREIRA & Co., Lrp. v. LAMPORT & HOLT, 
Lrp., No. 3649a, post. : 

2777b. --—- Insufficiency apparent to reasonable 
inspection.|—SILvER v. OCEAN STEAMSIIIP 
Co., Lrp., No. 2257a, ante. 

2796. Add. Annotations :—-Consd. The Erik Boye 
(1929), 142 L. T. 335; Fiumana Societa Di 
Navigazione v. Bunge & Co., [1930] 2 K. B. 
47. Refd. Cosmopolitan Shipping Co. (Inc.) 
v. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2800. Add. Annotations :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. Refd. The Hayle, [1929] P. 275. 
Svengsons (C. Wilh.) Travaruaktiebolag v. 
Cliffe S.S. Co. (1931), 37 Com. Cas. 83. 

2856. Add. Citations :-—[1928] P. 180; 97 L. J. P. 
127; 189 L. T. 355; 72 Sol. Jo. 557; 17 
Asp. M. I. OC. 486. 
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*‘deemed insufficiently packed,” & peekiag was the cause of the damage 

the goods.— PARKE, LACEY, HARDIR, 
Lrp. v. CLAN MaCFADYEN, THE SHIP 
(1930), 30 S. RL N. S. W 
N. 8 W. W. N. 160.—AUS. 


PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 


the owner proves that the goods were 
delivered in a damaged condition, if 
the carrier claims the benefit of the 
immunity specified in r. 2 (n) of : 
Art. IV. of the Sched., the onur lies 

on him of affirmatively establishing 
(a2) the ods were insufficiently 
packed, (0) that the insufficient 


sc. Right to damages for late arrival— 


Vol. XLI.—Shipping. Cases 2720-——2974b. 


2928. Add. Annotation :—Refd. Walton Harvey, 
ee Walker & Homfrays, Ltd., [1931] 1 


2931a. Option as to port of discharge—Damages 
reduced by cost of unloading at port most 
favourable to charterer. }—KAYE STEAM NAVI- 
GATION Co., LTD. v. BARNETT (W. & R.), Lp. 
(1932), 48 T. L. R. 440; 76 Sol. Jo. 415. 


2955. Add. Annotation :—Refd. Walton Harvey, 
oe AO iat & Homfrays, Ltd., [1931] 


2962. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


2974. Add. Annotation :—As to (1) Apld. Smith, 
Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 


2974a. Whether included in loading. }—Construc- 
tion of the following clause in a charter- 
party: ‘* Cargo to be loaded & discharged 
free of expense to the steamer ”’ :—Held: 
‘load ”’ included the operation of stowing.— 
A.-G. v. LEOPOLD WALFORD (LONDON), LTD. 
(1924), 18 LI. L. R. 314. 

Annotation :—Consd. National S.S. Co., Ltd. v. Sociedad 
Anonima Comercial de Exportacion Y. Importacion 
(Louis Dreyfus Y. Cia), Ltd. (1932), 48 T. L. R. 325 (see 
49 T. L. R. 50). 

2974b.. -——.]—(1) The operation of loading a ship 

involves all that. is required, 7.e., stowing &, 
semble, where necessary, lashing, to put the 
cargo in a condition in which it can be carried. 

By a charterparty a ship was to proceed 
to specified ports as ordered by the charterers, 
there load a cargo of pit props, & deliver it to 
an English port. By the charterparty the 
vessel was to be “‘ provided with a deck load, 
at full freight, at charterers’ risk, not exceed- 
ing what she can reasonably stow & carry.”’ 
By an exception clause accidents of naviga- 
tion, or latent defects in, or accidents to, 
hull &/or machinery were (inter alia) excepted 
‘even when occasioned by the negligence, 
default, or error in judgment of the... 
inaster, mariners, or other persons employed 
by the shipowner, or for whose acts he is 
responsible. ...’’ The ship loaded part of 
her cargo at one port & then proceeded to B. 
to ship the remainder. When the last sling 
load of deck cargo had been placed on deck, 
but before it had been stowed, the ship took 
a list, first to starboard & then to port, the 
bulwarks carried away, & a large quantity 
of cargo shot overboard & was lost. The 
judge held on the evidence that at the time 
of the loss the ship was unseaworthy owing 
to the deck load being excessive & that the 
captain was negligent in loading the ship as 
he did. Inanaction by the charterers against 
the shipowners for the value of the cargo 
lost :—Held: (2) as, at the beginning of the 
loading, the ship was seaworthy to receive & 
hold the cargo, & as, at the time of the 
loss, the operation of loading had not been 
completed, all the cargo not having been 
stowed, there was no breach of the warranty 
of seaworthiness & pltfs. were not entitled 
to recover; (3) although the words in the 


Although charter maintained.}—WFEST- 
RALIAN FARMERS, LTD. v. TYNESIDE 
LINE (1920), Lrp., [1929) W. A. L. R. 

438; 47 14.—AUS. 


PART VII. ia B. SUB-SECT. 3.— 
» (0). 
b. Revsd., 27 L. C. J. 39 n. P. C, 


ll 


Oases 2974b—3059a. 


8005a. 
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2979 i. 
eLarlerpary: }-—ROBIN LINE STEAMSHIP 
Co. v. CANADIAN So ee Co., 
SEAS SHIPPING Co. CANADI AN 
STEVEDORING wy Ss {19281 3D. L. R 
856; [1928] S. 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


3039 v. 
JOSHI ie a es eT Crry LINES, oe on 
1027), 1 . L. R. 62 Bom. 327.—IND 


Grins of Goods by Sea Act, 1924,.}— 
A firm of ip AE ad contracted to 
carry a cargo of machincry belonging seaworthiness of 
to a firm of shipbuilders from the 
latter's premises in Glasgow to their 


ihe course of Which Te eae nee 
co of whic e shipowners ) Act f 
stipulated that the cargo th to be ; tory Habllity 


charterparty, ‘‘ at charterers’ risk,” standing 
alone, did not excuse defts. in the case of a 
loss due to negligence on their part or on the 
part of their servants, those words must be 
read with the exception clause, & the effect 
of reading the two together was to enable 
defts. to rely on the exception clause, which 
protected them against the consequences of 
such negligence.—SvENssons (C. WILH.) 
TRAVARUAKTIEBOLAG v. CLIFFE S.S. Co., 
[1932] 1 K. B. 490; 101 L. J. K. B. 521; 147 
L. T. 12; 37 Com. Cas. 83. 


2979a. Expenses of shore winchmen. }— 


Where by a clause in a charterparty it was 
provided that ‘‘ the charterers shall provide 
stevedors to load the cargo at a cost to the 
vessel of 25 cents. gold per English ton,” & 
owing to trade union regulations in the port 
of loading shore winchmen had to be em- 
ployed at the cost of the charteres to work the 
vessel’s winches :—-Held: the cost of those 
winchmen was an expense of the owners of 
the vessel with which the charterers, were 
entitled to debit them.—SocrzEpaD ANONIMA 
COMERCIAL DE EXPpoRTACION Y. IMPORTA- 
CION (LOVIS DREYFUS Y CIA), LIMITADA v. 
NATIONAL STEAMSHIP Co., Lrp. (1932), 49 
T. L. R. 50, H. L.; revsg., 8. C. Sub nom. 
NATIONAL STEAMSHIP Co., Lp. v. SOCTEDAD 
ANONIMA COMERCIAL DE EXPORTACION Y. 
IMPORTACION (LovIs Dreyrus Y. CIA), 
ou 48 T. L. BR. 825; 37 Com. Cas. 283, 





-}~—Where a charterparty uses the 
words ‘‘ provide & pay’ or ‘“‘employ & 
pay ” [a stevedore] I think the effect of such 
a clause is to transfer the duty & obligation, 
which would otherwise rest on the ship- 
owner, to the charterer, of stowing the cargo 
in the way it ought to be stowed (GREER, J.). 
—Brys & GYLSEN, Ltp. v. DRYSDALE & Co. 
(1920), 4 Li. L. R. 24. 


Annotation :—-Consd. National S.S. Co., Ltd. v. Sociedad 
And nima ia ar de Kxportacion Y. es ie na 
(Louis Dreyfus Y 
(see 49 T. L. R. 50 


8086. Add. Annotation :—Consd. Cosmopolitan 


ga Lid., (1932), 48 T. L. R. 325 


Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 


8045. Add. Annotation :—Apld. Firemen’s Fund 


Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 1388 L. T. 108. 


8054. Add. Citation :—17 Asp. M. L. C. 311. 
8056. Add. Annotations ; — Consd. The Hayle, 


[1929] P. 275. Refd. Cosmopolitan Shipping 





. 423.—-CAN. 


8059a. 


ENGLISH AND Empire Digest SupPLEMENT. 


Co. ¢(Inc.) v. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 148 L. T. 296; Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1981), 145 
L. T. Bl; Tempus Shipping Co. v. Louis 
Dreyfus & Co. (1980), 144 L. T. 18. 
——.}—Resp. defts., in Oct. 1919, 
shipped 412 tons of West African produce on 
the applt. pitfs.’ schooner, the #., for carriage 
- on the west coast of Africa to Liver- 
pool. <A clause in the bill of lading provided 
that freight was due on shipment & should 
be payable on demand, ship or goods lost or 
not lost. Defts. paid h the freight on 
shipment. The vessel & cargo were lost 
during the voyage, & as the goods never 
reached Liverpool, defts. refused to pay pltis. 
the balance of freight, & pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, & that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
the bill of.lading: ‘‘ The co. shall not be 
liable for, or for any loss or damage arising 
from or due to, collision, . .. or any other 
eril of the sea . . . of whatsoever nature or 
ind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
- from the wrongful act, omission, or 
error in judgment or negligence of... any 
person whomsoever in the service of the co. 
. & whether due to or arising . from 
unseaworthiness of the ship... provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage all reasonable 
means shall have been taken to provide 
against such unseaworthiness. The co. may 
entrust to se laren or qualified officers, 
servants, or agents the duty of providing 
against ‘unseaworthiness, & shall then be 
deemed to have fulfilled its obligations 
hereunder .. .’’:—Held: defts. had failed 
to discharge the onus which lay on them of 
proving that the vessel was unseaworthy at 
the beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
seaworthiness, & (b) they had entrusted to 
experienced & qualified officers, servants, or 
agents, the duty ef providing against un- 
seaworthiness, & cake therefore be deemed 
to have fulfilled their obligations under the 
bill of lading.—COSMOPOLITAN SHIPPING Co. 
(INcC.) ve. HarTron & CooxKson, Lrp. (LIVER- 





conveyed at owner’s risk & subject. contract between the parties was not 
Construction of to the conditions in their sailing-bills. a ‘* contract of carriage ’’ within the 
These included a condition that, in meaning of the Carriage of Goods by 
contracts were there was no bill of Sea Ac int ae in ve be gira (a) that the 
lading, the shipowners would not be only receipt gr 
liable for loss resulting from unsea- vie. the letter i t acunowisden ent 
worthinesr of the ship. 
carrying the machinery was lost on the  suers, did not constitute either a “ Poll 


for the cargo, 


The vessel given by the defenders to the pur- 


voyage, along with the cargo. No bill of lading ’’ or ‘‘ similar documents of 





ing it in detail 





of the value ors 
e alleged un- 0 yea ei (ob); &, accordingly, 
vesse], the defenders were entitled to hen 
ursuers contended that the contract out of Hability for loss resulting from 
etween the parties was regulated by their vessel’s unseaworthiness without 
sbipyards at Belfast. The contract the Act of 1924, & that the defenders reference to the Act; & action dis 
had failed to comp! with the provisions missed. 


statutory Habllity :-—He 
12 


of lading had been issued, but, after title ’’ within age. 1 (b) of the Schedule 
—_—.}—Bursor F. R. the loss of the cargo, the ‘shipowners to the Act, & (f) that, the issue of u 

gave the shipbuilers a letter acknow- Dill of lading not being within the 
ledging receipt of the cargo & specify- contemplation of tho parties to the 
In an action at the contract, the contract could not 
Whether contract within instance of the ampballdar against the renwonably be described as * covered ”’ 
shipowners for recove 
of the cargo reas on 


f lading within the meen 


—-HARLAND_ & WoLrr, ut: 


oat of their v. BURNS & LAIRD LINES, LTD., 
that the s. ©. 722.—SCOT. 


POOL) (1929), 1438 L. T. 206; 85 Com. Cas. 
-113; 18 Asp. M. L. ©. 180, C. A. 
notation :-— . Te . O 

Oil ee 

8059b. Effect of incorporation of Harter 
Act.}—Where a cargo of flour, shipped under 
bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & construction of the ship :— 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question; 
& (2) the United States Harter Act did not 
exclude the implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy.—Tue Erik Born (1929), 
142 L. T. 835; 18 Asp. M. L. C. 66. 


3070a. ——— ——— After additional cargo taken on 
board.|—Pltfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.’ barge, having taken the 
machinery on board, proceeded to another 
steamer & took in additional cargo. While 
alongside this other steamer the barge was 
holed by an unknown vessel, & owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pltfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part<of the voyage, defts. were pro- 
tected by the owner’s risk clause :—Held: 
the loading was not completed until the 
additional cargo had been taken on board, 
&, therefore, as the barge was unseaworthy 
at the time when she started on her voyage, 
pitis. were entitled to recover.—-THOMPSON 











& NorrRIS MANUFACTURING Co., Lrp. v. 

_ ARDLEY, P. H., & Co. (1929), 46 T. L. R. 
120; 74 Sol. Jo. 27. 

3070b. ——— Completion of loading.}— 


Svenssons (C. WILH.) TRAVARUAKTIEBOLAG 
v. CLIFFE S.S. Co., No. 2974b, ante. 

3089a. Sailing without ee eee & 
ALGERS, LTp. v. PLAYER, RicHARD & Co. 
(1928), 72 Sol. Jo. 503. 


3099a. -J—A steamship was chartered 
to proceed to various po in the River 
Plate & there load a cargo of grain for carriage 
to Hamburg. The shipowners had provided 
bunker coal more than enough to take the 
ship to the loading ports. Some of this coal 
was stowed in a reserve bunker on the port 
side separated from one of the ship’s holds 
only by an unprotected steel bulkhead. The 
coal was unfit for the voyage. In this 
respect the vessel was unseaworthy. Shortly 
after she started on the return voyage a 
serious fire broke out in the port reserve 
bunker. The captain put into a port of 
refuge & incurred expense for the benefit of 
ship & cargo. In an action by the ship- 
owners against cargo owners for contribution 
towards a general average expenditure defts. 
counterclaimed for es for injury to 
their o owing to the fire. The fire havi 
happened without the actual fault or privity 
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of pltfs.:—Held: (1) by virtue of Merchant 
Shipping Act, 1894 (c. 60), s. 502, which 
relieved pltfs. from liability for loss of or 
damage the cargo, they were entitled to 
general average contribution; (2) notwith- 
standing the unseaworthiness of the ship, 
pitfis. were not liable for loss of or injury 
the cargo.—Lovuis Dreyrus & Co. v. TEMPUS 
SHIPPING Co., [1931] A.C. 726; 100L. J. K. B. 
673; 145 L. T. 490; 47 T. L. R. 542; 75 Sol. 
Jo. 554; 36 Com. Cas. 318, H. L.; affg., 
S. C..sub nom. Tempus SuipPina Co., Lr. 
v. Louis DreyFus & Co., Lrp., [1931] 1K. B. 
195, C. A. 

3099b. —— -l—FiuMANA SocretA Di NaAvi- 
GAZIONB v. BUNGE & Co., Lirp., No. 4313a, 
post. 

8100. Add. Annotations':—Refd. Foreman & Ellams 
v. Federal Steam Navigation Co., [1928] 2 
K. B. 424; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 


8107. Add. Annotations :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclavs Bank (1931), 145 
L. T. 51. Refd. The Hayle, [1929] P. 275; 
Svenssons (C. Wilh.) Travaruaktiebolag v. 
Cliffe S.S. Co. (1931), 37 Com. Cas. 83. 

$110a. Flour—lInsufficient ventilation of holds.]— 
THe Eric Borg, No. 3059b, ante. 


8114. Add. Annotation :-—Consd. Svenssons (C. 
Wilh.) Travaruaktiebolag v. Cliffe S.S. Co. 
(1931), 37 Com. Cas. 83. 

3114a. —— -~.|-—SVENSSONS (C. Win.) TRA- 
VARUAKTIEBOLAG ¥v. CLIFFE S.S. Co., Irp., 
No. 2974b, ante. 

3118. Add. Annotations :—Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 1388 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. Refd. Hall v. Brooklands Auto-Racing 
Club (1932), 48 T. L. R. 546. 

3124. Add. Annotation :—Refd. 
[1928] P. 58. 

8128a. -]—COSMOPOLITAN SHIPPING Co. 
(INc.) v. Harron & Cookson, Lip. (LiIvER- 
POOL), No. 3059a, ante. 

3129. Add. Annotation :—Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 


3161. Add. Annotation :—As to (2) Refd. Foscolo 








The Touraine, 








Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48 
$162a. ——— Within Carriage of Goods by Sea Act, 


1924 (c. 22), Sched., Art. IV., r. 4].—A cargo 
of coal was loaded on defts.’ steamship, the J., 
at Swansea, for carriage to Constantinople 
under bills of lading, which gave the ship- 
owners ‘‘ liberty ... to call at any ports in 
any order, for bunkering or other purposes, 
... all as part of the contract voyage.” 
The shipowners were exempted by the bills 
of lading from liability for loss due to perils 
of the seas. The J. was fitted, in the interests 
of the shipowners, with a superheater, & 
when she started from Swansea she had on 
board two engineers, who were there to 
observe whether the superheater was working 
efficiently. It was intended that these two 
engineers should be landed with the pilot 
at Lundy, but when the vessel reached that 
island no satisfactory trial of the super- 
heater having been obtained, the two 
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engineers remained on board, & were, later, 
landed in St. Ives Bay. In proceeding there, 
& for some time after leaving there, the J. 
was off the usual route. Shortly after 
resuming her voyage from St. Ives Bay & 
before she had returned to the usual route 
the J. stranded on the Cornish coast, & both 
ship & cargo were lost. In an action in 
respect of the loss of the cargo :—Held: 
(1) the departure of the J. from the contract 
route did not come within the liberty given 
by the bills of lading ‘‘ to call at any ports 
in any order, for bunkering or other pur- 
poses,’ as the words “or other purposes ” 
must be construed ejusdem generis with the 
word ‘' bunkcring,’’ & as meaning the calling 
at a port for some purpose having relation 
to the contract voyage; (2) the deviation 
was not a ‘‘ reasonable deviation ’”’ within 
Art. IV., rv. 4, of Sched. to Carriage of Goods 
by Sea Act, 1924 (c. 22). 

In considering whether a deviation is 
“reasonable” within Art. IV., r. 4, the 
interests to be considered are those of the 
partics to the contract adventure, & this 
may include consideration of the position 
of the underwriters (per SCRUTTON, L5 a 

The words ‘‘ reasonable deviation ’? mean 
a deviation whether in the interests of the 
shipowner, or the cargo owner or both, to 
which no reasonably minded cargo owner 
would raise any objection (per GREER, L.J.). 

The reasonableness of a deviation must 
depend upon what would be contemplated 
reasonably by both parties to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be known 
to both parties (per SLESSER, L.J.). 

(3) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation from the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in the contract 
of carriage, the exemption from liability in 
respect of loss due to perils of the seas did 
not protect the shipowners; (4) the ship- 
owners were liable in damages, the measure 
of which was the value of the coal at Con- 
stantinople if it had been delivered there in 
due course.—FoscoLo, Manco & Co., Lrb. 
v. STAG LINE, Lrp., [1931] 2 K. B. 48; 100 
L. J. K. B. 421; 145 L. T. 146; 47 7T. L. RB. 
278; 36 Com. Cas. 213; 18 Asp. M. L. C. 
210, C. A.; affd., sub nom. STaG LINE, LTrp. 
v. FoscoLo MAnao & Co., Lrp., [1932] A. C. 
328; 146 L. T. 305; 101 L. J. K. B. 165; 
48 T. L. R. 127; 75 Sol. Jo. 884; 37 Com. 
Cas. 54, H. L. 

Annotation :—As to (1) Consd. Lazard Bros. & Co. v. Brooks 
(1932), 37 Comm. Cas. 224. 
8163. Add. Annotation :—Refd. Foscolo, Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


3165. Add. Annotation :—Generally, Refd. Stag 
Line, Ltd. v. Foscolo Mango & Co. (1931), 
48 'T. L. R. 127. 


PART VII. SECT. 7, SUB-SECT. 2.—B. 

sd. ‘*‘ Customary berth’ -—- Berth 
designated by consignee not customary 
berth—Refusal to discharge.)}—NOVA 
ScoTiIA FERTILIZER Co., LTv.  v. 
S.S. “ Nipar ” (Can,), [1929] 3 D. L. Rt. 
134.—CAN. 


PART VII. SECT. 7, SUB-SECT. 4.—-B, 

3589 v. —— -l—A cargo was 
a during the war from Archangel 
to Dundee. The consignee named in to 


a third party, the 





him withou 


the bill of lading was the War Office. 
On tbe arrival of the ship at Dundee 
no bill of lading was presented to the 
ship's agents, who, accordingly, ware- 
housed the goods to await the arrival 
of the bill. Thereafter, as the result 
of negotiations between the agents & 
re dae after obtain- 
ue from him a let 
indemnity which was in favour of 
themselves only, delivered the cargo 
insisting on the pro- 


8169. Add. Annotation :—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 
8170. Add. Annotations :—As to (1) Refd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. As fo (2) Refd. Akt. Ocean v. Harding, 
[1928] 2 K. B. 371; Tempus Shipping Co. v. 

Louis Dreyfus & Co., [1931] 1 K. B. 195. 

8172. Add. Annotations :—Refd. Frenkel  v. 
McAndrews & Co., [1929] A. C. 545; Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48; The Torni, [1932] P. 27. 

8175. Add. Annotation :—Folld. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 545. 

3176. Add. Annotation :—Consd. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 545. 

3177. Add. Citations :—-affd. [1929] A. C. 5645; 98 
L. J. K. B. 389; 141 L. T. 33; 45 T. L. R.311; 
34 Com. Cas. 241; 17 Asp. M. L. C. 582, H. L. 
ae Annotation :-—Refd. The Torni, [1932] 

mare 

3179a. ——— For bunkering ‘‘ or other pur- 
poses ’’—Construction ejusdem  generis.]— 
FoscoLo, MAnao & Co. v. StaG LINE, LTD., 
No. 3162a, ante. 

3179b. Purpose relating to contract 
voyage.]—FoscoLo, Manco & Co., LTD. v. 
StaG LINE, Lrp., No. 3162a, ante. 

3188. Add. Annotation :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

3198a. ———- ——— By peril of the sea.]—l]*oscoLo 
Manco & Co., Lrp. v. StaG Link, Lrn., No. 
3162a, ante. 

3193b. —-—~-- Measure of damages. ]—FOscoLo 
Manoo & Co., tp. v. Staa Ling, LTp., 
No. 3162a, ante. pe 

$3199. Add. Annotation :—-As to (1) Refd. The 
Adriatic (1931), 47 T. L. R. 638. 

8201. Add. Annotation:—Refd. The 
(1931), 47 T. L. R. 638. 

3224. Add. Annotations :-—-Refd. Vlassopoulos v. 
British & Foreign Marine Insce. Co., [1929] 
1K. B. 187. 

3245. Add. Annotation :—Refd. Tempus Shipping 
Co. v. Dreyfus & Co., [1931] 1 K. B. 195. 
8286. Add. Annotation :—As to (1) Refd. Frenkel v. 

MacAndrews & Co. (1929), 17 Asp. M. L. C. 582, 

BS aa, Annotation :—Refd. The Vectis, [1929] 

. 204. 




















Adriatic 


3449. Add. Annotation :—As to (2) Refd, Ellis v. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232. 


3471. Add. Annotation:—As to (8) Refd. The 
Varing, [1931] P. 79. 

3504. Add. Annotation :—As to (1) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

3604. Add. Annotations :— Distd. Dampselskab 
Svendborg v. L. M. & S. Ry. Co. (1929), 141 
L. T. 521. Consd. The Varing, [1931] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 725. 


duction of the Dill of lading. On 
Sept. 18, 1918, the third party sold 
the goods to the War Office & retained 
the price, & afterwards became bkpt. 
In an action at the instance of the 
owners against the agents for delivery 
of the cargo or, alternatively, for en i 
ment of the price of the goods :—Held 
the agents were Liable to the owners 
for the loss that had been sustained, in 
respect that they could have justified 
their action only by showing that they 


r of guarantce & 
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8609. Add. Annotation :—Apld. Leeds Shipping Co. 
v. Duncan Fox & Co. (1932), 37 Com. Cas. 213. 


3620. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

3623a. Provision of lighters with men willing to 
perform work.]—FiITz@pRALD v. Lona S.S. 
OWNERS (1932), 49 T. L. R. 77. 

3624. Add. Citation :—17 Asp. M. L. C. 305. 
Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

3634a. Charges for work done beyond ‘‘ delivering 
cargo ’’-Meaning of delivery..—By a 
charterparty for the carriage of a cargo of 
timber from the B. to G. it was provided 
(inter alia) as follows: clause 15: ‘‘ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignecs shall 
pay to the shipowner the cost thereof plus 
15 per cent.” :—Held: upon the true con- 
struction of clause 15 of the charterparty 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attacliment to the crane which lowered it.— 
DAMPSKIP SELSKAB SVENDBORG v. LONDON 
MIDLAND & ScorrisH Ry. Co., [1930] 1 K. B. 
83; 99 L. J. K. B. 66; 18 Asp. M. L. R. 
27; sub nom. DAMPSELSKAB SVENDBORG v. 
LONDON Mipianp & Scorrisn Ry. Co., 
141 L. T. 621; 45 T. L. R. 591; sub nom. 
SVENDBORG v. LONDON MIDLAND & ScorTTisH 
Ry. Co., 34 Com. Cas. 359; 20 Ry. & Can. 
Cas. 67, C. A. 

Annotation :—Consd. The Varing, [1 931] P. 79. 

3634b. Consignee to select method—Right to alter 
method. |—FitzGERALD v. LONA S.S. OWNERS 
(1932), 49 T. L. R. 77. 

3635. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


3642. Add. Annotation :--Refd. Lambert v. I. R. 
somrs. (1927), 12 Tax Cas. 1053. 
3649a. No other goods to be dis- 
charged. |——Certain cotton goods were carried 
from L. to L., where they were discharged 
into a lighter. Certain other iron goods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea-water entered & damaged the 
cotton goods. Under the contract of carriage 
lightcrage was to be at the risk of the owners, 











at a aan 





had acted on tho authority of the 
owners or of the War Office.—-KOLBIN 
(A. 8S.) & Sons », KINNEAR ws) & Co., 
Kousin (A. S.) & Sons v. UNITED 
Ao ear LTpv., [1931] 8. C. 128, 





eae eee ree: 





PART VII. aed i, SUB-SECT. 5.— 
e a e 
Fevsd. [1928] V. L. R. 188; 


given. 


PART VII. SECT. 7, SUB-SECT. 6. 
3652 i, Revsd., 30 8. C. R. 473. 


PART VII. SECT, 7, SUB-SECT. 7.— 
B. (b) i. 


3666 fil. J—A _ charter-party 
which provided for loading at a daily 
rate contained a clause the 
Steamer should employ  stevedores 
appointed by the charterers, but the 
cargo was to be stowed under the 
captain's supervision. Time for load- 
ing was to be reckoned from twenty- 
four hours after the master had given 

tten notice that the steamer was 
ready to load. The _ master, . on 


Held: 





at port 


should 


arriving at the port of loading, gave 
notice of readiness. 
one firm of stevedores at. the port, 
which had been nominated by the 
charterers, but owing to shortage of 
SCOT. labour caused by congestion of shipping 
the ship could not commence to 
until some days after notice had been 
There was available during 
oO. this time sufficient casual labour to 
{1928) Argus L. R. 152.— AUS. put the cargo, which was ready in 
rucks, into the ship’s slings. Load- 

ing at the port was a joint operation :— 
the chartercrs were liable for 
demurrage.—Zte Louris DREYFUS & 
Co. & Str WILLIAM REARDON SMITH 
ao Lrn., (1928]S.A.S8S.R.117.— by 


PART VII. SECT. 7, SUB-SECT. 9.—A. 
se. Defencea—Practice as to delivery 
of destination.) —PItf. con- 
signed a package of 
ship from Melbourne 
the terms of a bill of lading which 
provided that all Hability of - 
ccase “as soon as the goods {1929} 

are free from the ship’s tackles,” & [1929 
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& the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the ship :—Held : 
(1) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended: the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the lighter; (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. IV. (2) (nr), was wide enough 
to cover the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
negligence on the part of themselves or their 
servants & were therefore exempt from 
liability under Art. IV. (2) (¢).—Goopwin, 
FERREIRA & Co., LTp. v. LAMPOoRT & HOLT, 
Lrp. (1929), 141 L. T. 494; 457. L. R. 521; 
73 Bol. Jo. 402; 18 Asp. M. L. C. 38. 

Annotation :--As to (1) Distd. Lindsay Blec Depots, Ltd. v. 

Motor Union Insce. Co. (1930), 46 T. L. R. 572. 

3665a. ‘‘ Reversible ’’ working days—How inter- 
preted.|—PItf., the owner of a motor-schooner. 
chatrered her to defts. to make a number of 
voyages with cargoes of bricks from R,, 
in Belgium, to London. The charterparty 
provided: ‘* The cargo to be loaded & dis- 
charged together within five reversible work- 
ing days, time to commence from first high 
water at or off loading or dischargiug berth. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of Ils. per net register ton per day 
payable day by day.’’ On a claim by the 
owner against the charterers, for demurrage : 
—Held: the word ‘ reversible’? did not 
entitle the charterers to set off days saved 
on one voyage against days lost on another 
voyage under the same charter.— VERREN v. 
ANGLO-DuTCH Brick Co. (1927), LrTp. (1929), 
45 T. L. R. 556; 73 Sol. Jo. 451, C. A. 


3668. Add. Annotation :—-As to (1) Apld. Leeds 
Shipping Co. v. Duncan Fox & Co. (1932), 37 
Com. Cas. 213. 

3710. Add. Annotation :—Refd. Stag Line, Ltd. v. 
Foscolo Mango & Co. (1931), 48 T. L. R. 127. 

3801. Add. Annotation :—Refd. Akt. Ocean vw. 
Harding, [1928] 2 K. LB. 371. 
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by another clause, indorsed thereon, 
that “ should the owner fail to take 
delivery of the goods in accordance 
with the terms of this contract, 9uch 
goods may be without notice tran- 
shipped into lighters or other craft, 
landed, warehoused, stored, or in any 
other way provided for, at the owner’s 
sole risk & expense.”?’ Evidence was 
given that the invariable practice on the 
part of deft. in discharging cargo of 
the kind in question was that instcad 
of the consignee taking delivery at 
the ship's slings the goods were taken 
by deft.’s servanta & tallied tnto a 
store, & were subsequently tallied out 
doft.’s servants to the consignees ; 
that a smal] charge was' made by deft. 
for stacking the goods; that the 
package in question was tallied into 
the store but could not subsequently 
be found. In an action by pitf. for 
Sgt by deft.’s damages for loss of the goods :—Aeld: 
o Sydney under pe was not entitled to sncceed.— 
EANE wv AUSTRALIAN STEAMSHIPS 

Pry., Lip. (1929), 41 C. L, R. 484; 
V. ~L. R.116; 2A. L. J. 367; 

° R. 81.—AUS. 


There was only 


oad 


deft. 
} Argus L 
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$816, Add. Annotations :—As to (2) Apld. Finlay, 
James & Co. v. N. V. Kwik Hoo Tong, [1929] 
1 K. B.400. Refd. Foscolo, Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

8820. Add. Annotation :—As to (2) Consd. The 
Edison, |1932] P. 62. 

3886. Add. Cilation :—-17 Asp. M. L. OC. 245. 

3850a. ——— Notwithstanding statutory exemption 
from liability of shipper.}—LrEps SmpriINnG 
Co., Lrp. v. DUNCAN Fox & Co., Lap., No. 
3887a, post. 


3872a. Agreement by charterers to provide 
ice-breakers—lIce-breakers provided but with- 
draw.]—ANastTasia S.S, OWNERS v. UGLE- 
EXPORT CHARKOW (1932), 49 T. L. R. 68. 

3872b. ——- ——- ——— “‘ To enable her to leave the 
port ’’—Geographical limits of obligation. }— 
DAMPSKIRSSELSKABET ‘‘ HEIMDAL”’ v. Rus- 
SIAN WOOD AGENCY, LTp. (1932), 49 T. L. R. 
73; 76 Sol. Jo. 903. 

3886. Add. Annotation :—Generally, Refd. National 
S.S. Co. v. Sociedad Anénima Comercial 
de Exportacion Y. Importacion (Louis 
ae Y. Cia.), Ltd. (1932), 48 T. L. R. 

3887a. -}—(1) A steamer belonging to pltfs. 
was chartered by defts. to take a grain cargo 
from Australia to Callao. The charterparty 
provided (inter alia) that discharge at. Callao 
should be made at an average rate of 450 tons 
per weather working day. & that if the 
steamer should be longer detained demurrage 
should be payable at. a rate calculated on her 
tonnage, which worked out to £65 per day. The 
steamer arrived at Callao in due course. At 
that port discharge could only be effected by the 
employment of stevedors who were members 
of a trade union which would not allow each 
man to do more than a limited amount 
of work per day & would not allow more than 
80 tons per day to be discharged from any 
one hold. As the steamer had only four 
holds this rule of the union made it impossible 
to discharge more than 320 tons per day, 
although the charterparty required a rate 
of 450 tons. After discharge had proceeded 
very slowly for some days the captain made 
an arrangement with the stevedores that in 
considcration of an increased wage they 
would do more work, & by spending £123 
in this way he saved the steamer two days’ 
demurrage, which would have amounted to 
£130. In this action pltfs. claimed demur- 
rage which had heen actually incurred & also 
the £123 by which two days’ demurrage had 
been avoided :—Held: the charterparty 
being one for discharge in a fixed time 
amounted to a guarantee by defts. that dis- 
charge would be completed within that time 
unless it was delayed by some fault of the 
shipowner, & as the idleness of the stevedores 
was not due to any fault, of pltfs. demurrage 
was payable for the time occupied in discharge 
beyond the time allowed by the charter- 
party. Pitfs. must also recover the £123, 
the expenditure of which by the captain had 
saved demurrage amounting to £130, for 
which the defts. would have been liable. 

(2) The charterparty incorporated the Aus- 
tralian Sea Carriage of Goods Act, 1924, which 
contains a provision identical with that of 
r. 3, Art. IV. of the English Carriage of Goods 
by Sea Act, 1924 (c. 22), as follows: “ The 
shipper shall not be responsible for loss or 








damage sustained by the carrier or the ship 
arising or resulting from any cause without 
the act, fault, or neglect of the shipper, 
his agents or his servants.’’ Defts. con- 
tended that as the idJeness of the stevedores 
was not due to any act, fault, or neglect 
on their part they were protected by this rule : 
—Held: the rule did not abolish the old- 
established principle of law rendering the 
charterer liable for demurrage. —~ LEEDS 
SHIppIna Co., Lrp. v. Duncan Fox & Co., 
Lrp. (1932), 37 Com. Cas. 213. 

3914a. Sum expended by master to avoid demur- 
rage.}—LEEDS SHIPPING Co., Lrp. v. DUN- 
CAN Fox & Co., Lrp., No. 3887a, ante. 


3920a. ‘‘Per working hatch.’’|—A_ charter- 
party on a modified Form A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at ‘‘ the average rate of 125 tons 
per working hatch per day.’’ A marginal 
note or memorandum stated that consignees 
were not obliged to take cargo at a higher rate 
than 500 tons per day. Despatch money 
was to be payable at the rate of £15 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money :—Held: the term in the charter- 
party ‘ working hatch’ denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; the charterparty provided for 
discharge at the average rate of 125 tons per 
each working hatch per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at 125 tons & was not 
proportionately increased; & the lay days 
were in the circumstances easily ascertainable 
by simply dividing by 125 the number of 
tons of coal in the hatch which contained the 
largest quantity of cargo.—THE SANDGATE, 
[1930] P. 30; 99 L. J.P. 49; 142 L. T. 356; 
35 Com. Cas. 221; 46 T. L. R. 116; 18 
Asp. M. L. C. 88, C. A. 

8975. Add. Annotation :—Apld. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929).45 T. L. R. 404. 

3978a. Ice preventing loading.]-—~— DAmpPp- 
SKIBSSELSKABET BoTnia A/S. v. BELL (C. P.) 
& Co. No. 2736a, ante. 

8988a. -—— Former religious holidays in Russia— 
Effect of establishment of five-day week. ]— 
WESTFAL-LARSEN & Co. AKTIESELSKABET 2. 
Russo NORWEGIAN TRANSPORT Co., LID. 
(1931), 75 Sol. Jo. 571. 

3989. Add. Annotation :—Refd. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929), 45 T. L. R, 404. 


3996a. No time lost on balance.j]—A steamer 
was chartered to bring a cargo from the 
Danube & was to go to Sulina for orders. 
The charterers were to pay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £15 a day despatch money. 
Clause 9 of the charterparty provided that 
“if the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid... at the rate of £30 per running 
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day.”” The charterers were nearly five days 
late in giving orders as to the port of loading, 
but they saved 7} days in loading :—Held : 
clause 9 covered all references to time in the 
preceding clauses, &, as the steamer had 
t a shorter time on her visit to the 
anube than she might have taken under 
the charterparty, nothing was payable by 
the charterers the shipowners either as 
demurrage or as damages for detention.— 
Socreta Ligure Di ARMAMENTI v. JOINT 
DANUBE & BuLack SEA SHIPPING AGENCIES 
oF BRAILA (1931), 47 T. L. R. 296; 75 Sol. 
Jo. 191. 
4001a. ——— ——— Whether lien clause incorporated 
in bill of lading.|—AKT. OcraNn v. HaRp- 
ING (B.) & Sons, -»» No. 1780a, ante. 
4026a. ——— Insistence on special mode of discharge 
by consignee.}—Under several bills of lading, 
which incorporated all the terms of two 
charterparties in identical terms, pltfs. con- 
tracted to carry on board their vessel certain 
timber consigned to the respective defts. 
from a Norwegian port to the port of Garston. 
Under the charterparties the vessel was to 
‘‘ proceed to Garston or so near thereto as 
she may safely get’’; &, by clause 13, the 
cargo was to be discharged in the customary 
manner ‘‘on to the quay &/or into lighters 
&/or craft &/or wagons &/or on to bogies & 
thereon stowed &/or stacked as customary 
at the port of discharge, the consignees having 
the right to select any one or more of these 
alternatives if customary & available at the 
time of discharge.’”’ Owing to congestion 
at Garston dock the L. M. & S. Ry. Co., the 
owners of the dock, informed pltfs.’ agents 
that the co. were unable to accept any vessels 
for which storage accommodation was re- 
quired for any material portion of their 
cargo, but that they could accept vessels 
where the whole cargo could be discharged 
into main line railway wagons & sent direct 
from ship to destination. When the ship 
arrived off Garston dock defts. refused to 
agree to this method of discharge & alleged 
that the customary method of discharge for 
cargo destined for Garston itself was into 
‘* domestic ’’ wagons which took the timber 
to the storage ground for sorting &/or storing. 
Ultimately, to put an end to the deadluck, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten miles 
away. Pltfs. claimed demurrage or alterna- 
tively damages for the detention of their 
vessel. The judge of the Liverpool Ct. of 
Passage found for defts. on the ground that 
defts.’ insistence that the timber should be 
sorted & stored was not a breach of their 
contract. Pitfs. appealed :—Held:  defts. 
had no right to claim that they were entitled 
to store the timber on the railway co.’s 
ground at Garston; it appeared that the 
respective consignments of timber could be, 
& in fact were, delivered without sorting ; &, 
as main line wagons were available, defts. 
were liable in damages for their breach of 
contract in preventing the ship arriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co. would have admitted 
the ship into dock.—THE Varina, [1931] P. 
79; 100 L. J. P. 105; 145 L. T. 433; 18 
Asp. M. L. C. 23813; sub nom. FORNYADE 
REDERIAKTIEBOLAGET COMMERCIAL v. BLAKE, 
36 Com. Cas. 278, C. A. 
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4046a. -.--A  charterparty provided that 
despatch money was payable for time saved 
in loading, “ including Sundays & holidays 
saved ’’:—Held: the question whether a 
provincial or municipal holiday, as dis- 
tinguished from a national holiday, was 
a “holiday ’’ within the charterparty was 
a question of fact.—Harn S.S. Co., Lrp. 2. 
SocippAD ANGNIMA COMERCIAL DE EXPORTA- 
pe Y. IMporRTAcION (1932), 48 T. L. R. 
363. 

4048a. Days saved including working holidays— 
Meaning of ‘‘ working  holiday.’’] — A 
steamer was chartered by her owners to the 
Joint Danube & Black Sea Shipping Agencies 
of Braila to go to the Danube to load a grain 
cargo. The charterparty provided (inter 
alia): ‘‘4. The cargo shall be loaded at the 
average rate of 400 units per running day 
(Sundays & non-working holidays excepted). 
... 26. For all time saved in loading the 
steamer to pay £15 per day despatch money 
or pro rata for any part of a day saved, 
including Sundays & holidays saved ”’ :— 
Held: if the labourers working on the ship 
& the men who passed the grain from the 
warehouses to the ship worked on a holiday 
without any substantial addition to their 
ordinary wages, that day was a working 
holiday.—PANAGOsS LyRAs, S.S. OWNERS v. 
Joint DanuBE & Buiack SEA SHIPPING 
AGENCI“S OF BRAILA (1931), 47 T. L. R. 
403; 75 Sol. Jo. 378. 


4075. Add. Annolation :—As lo (2) Refd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 


K. B. 195. 


4113. Add. Annotation :—As to (2) Consd. Flatau, 
re & Co. v. Keeping (1931), 36 Com. Cas. 
243. 


4126a. Validity of charterparty—Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.|—AkT. OCEAN v. Hanrp- 
ING (B.) & Sons, Lrp., No. 1780a, ante. 


4165. Add. Annotation :—As to (5) & (6) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 642. 


4173. Add. Annotation :—Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co., [1931] 1 K. B. 
195. 


4202a. - Claim based on Merchant Shipping Act, 
1894 (c. 60), s. 502.}—TEMPUS SHIPPING Co., 
Lrp. v. DreyFus (Louis) & Co., Lrp., No. 
3099a, ante. 


4218. Add. Annotations :-—As to (1) Refd. Svens- 
sons (C. W th.) Travaruaktiebolag v. Cliffe 
S.S. Co. (1931), 37 Com. Cas. 838. Generally, 
Refd. Louis Dreyfus & Co. v. Tempus Shipping 
Co., [1931] A. C. 726. 

4221. Add. Annotutions:—Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646; Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. L. KR. 642. 


4225. Add. Annotations :--As to (1) Consd. 
Fiumana. Socicta Di Navigazione v. Bunge & 
Co., [1930] 2 K. BB. 47. As to (2) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 642. 

4247. Add. Annotation :—Folld. Wetherall & Co. 
v. London Assurance (1931), 144 L. T. 6465. 

4247a. -}—Detention of a vessel after the 
completion of the voyage while repairs 
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necessitated by a general average act are 
being effected is not in itself admissible in 
general average; &, consequently, under a 
policy of marine insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention.—-WETHERALL (J. H.) & Co., Urn. 
v. LONDON ASSURANCE, [1931] 2 K. B. 448; 
100 L. J. K. B. 609; 144 L. T. 645 ; 36 Com. 
Cas. 181; 18 Asp. M. L. C. 205. 


4248a. ~.|—Resps. insured claimant’s steamer 
by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, & damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred expenses as follows : 
wages & provisions of crew, cust of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
& out & keeping steam up, expense of towing 
in & out & mooring & port expenses, & cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs «& 
loading she left for Cardiff, & while she was 
at sea she fouled some wreckage without 
any negligence of those on board her, & 
though there was no immediate danger she 
was made unfit to encounter the ordinary 
perils of the sea, & the master put into Cher- 
bourg, as a port of refuge, & had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux :—Held: 
(1) the cost of repairs in each case was recover- 
able as particular average; (2) the other 
expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation there; (3) the other expenses at 
Cherbourg could be claimed as_ general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea.—VLasso- 
POULOS v. BriTIsSH & FOREIGN MARINE 
INSURANCE Co., Lrp., [1929] 1 K. B. 187; 98 
L. J. K. B. 538; 140 L. T. 44; 44 T. L. RR. 
725; 72 Sol. Jo. 612; 34 Com. Cas. 65; 
17 Asp. M. lL. C. 544. 


4253a. — VLASSOPOULOS  v. 
FOREIGN MARINE INSURANCE 
No. 4248a, ante. 


4260. Add. Annotation :—Generally, Refd. Vlasso- 
poulos v. British & TForeign Marine Insce. 
Co., [1929] 1 K. B. 187. 


4260a. ~.|— VLASSOPOULOS __v. 
FOREIGN MARINE INSURANCE Co., 
No. 4248a, ante. 


4280. Add. Annotation :—Consd. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 


4283a. Cost of shifting ship.]—Vu1asso- 
POULOS v. BRITISH & FOREIGN MARINE 
INSURANCE Co., Lrp., No. 4248a, ante. 


4294. Add. Annotation :—Refd. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542, 


British & 
Co., Jurp., 


BriIvisuH & 
Lrp., 


4803. Add. Annotation :—Consd. Green Star Ship- 
ping nen v. London Assurance (1931), 146 
e® e ] e 


4318. Add. Annotations:—As to (2) Folld. 
Fiumana Societa Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47. Consd. Louis Dreyfus 
& Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 


4313a. ~.]—A steamship be- 
longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 
River Plate & to deliver the same at Antwe 
or Rotterdam. The charterparty provide 
that average, if any, was to be payable 
according to York-Antwerp Rules, 1924. It 
also contained an exceptions clause which 
provided that the steamer should not be 
liable for loss or damage occasioned ‘ by fire 
from any cause or wheresoever occurring 
... orany latent defects in hull, machinery 
or appurtenances . . . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the... master, mariners or other 
servants of the shipowners ... (not result- 
ing. however, in any case from want of due 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).’’ The 
steamer bunkered at Rotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
She carried a cargo of coal from Cardiff to a 
port in the Plate & was kept waiting a fort- 
night before she could get into her berth to 
discharge that cargo. Shortly after she had 
arrived at her tirst loading port in the Plate 
& had commenced to load a cargo of maize 
a fire broke out by spontaneous combustion 
in her bunker coal, which had been on the 
reat for two & a half months since June 30, 
& had been carried through the tropics, & 
a portion of the bunker coal was shifted on 
to the deck. ‘The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
fire was discovered in the bunker coal, which 
was extinguished after a fortnight & after 
discharging all the bunker coal on to the deck 
& subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defts., who were the indorsees of the 
bills of lading in respect of the cargo of maize, 
a contribution in general average for the 
expense so incurred :—Held: (1) the un- 
explained occurrence of the fires afforded a 
reasonable presumption that they were due 
to a defect or unfitness of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, & as the 
ship was unseaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault & breach of contract; (2) neither 
the exception in the charterparty of latent 
defects nor Rule D of the York-Antwerp 
Rules, 1924, which provided that a claim in 
general average was not to be barred because 
it arose by the default of the carrier, enabled 
pitis. to maintain their claim for a contribu- 
tion in general average.—FIUMANA SOcIETA 
D1 NAVIGAZIONE v. BUNGE & Co., Lirp., [1930] 
2K. B. 47; 99 L. J. K. B. 626; 143 L. T. 
ae 85 Com. Oas. 193; 18 Asp. M. L. C. 


18 


Cc. - Effect of exception of latent 
defects.] — FroMana SocimmtrA D1 Navti- 
aetOKe v. Bunce & Co., Lrp., No. 4818a, 
ante. 

4347. Add. Annotation :—Refd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


4368. Add. Annotations :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458; 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


4372. Add. Annotation :—Distd. Akt. 
Harding, [1928] 2 K. B. 371. 


4392. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


4394. Add. Annotations :—Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Consd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. Refd. Finlay, 
James & Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

4440. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


4452. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


4461a. Discharge of bulk & bag cargoes—Con- 
struction of Schedule of Stevedores’ Associa- 
tion. |—Defts.’ consignment of wheat was 
carried in bags in pitfs.’ steamship from 
Australia to Avonmouth, & on arriving at its 
destination was by arrangement between the 
parties bulked in the ship’s hold & thence 
discharged by means of defts.’? bucket 
elevator. By the current Sched. of the 
Stevedores’ Assocn. of Bristol, Avonmouth, 
& Portishead different rates were fixed for 
the discharging of bulk cargoes & bag 
cargoes :—Held: there was no provision in 
the sched. for a bag cargo which became a 
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bulk cargo by bag starting, & on the proper 
interpretation of the sched. the cargo in 
question was a bag cargo & defts. were 
entitled to charge the shipowners on the 
basis of the: stevedoring rate applicable 
thereto. THE ALDINGTON CouRT, [1982] P. 
21; 101 L. J. P. 9; 146 L. T. 256; 48 
T. L. R. 35. 

4470. Add. Citations :—{1929] 1 K. B. 150; 97 
L. J. K. B. 725; 139 L. T. 5753; 72 Sol. Jo. 
435; 34 Com. Cas. 47; 17 Asp. M. L. C. 505. 


Add. Annotation: — Refd. Dampselskab 
eat eae v. l. M. & S. Ry. Co (1929), 141 
. T. 621. 


4472. Add. Annotations :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


4475. Add. Annotation :—As to (1) Consd. Smith, 
Hoge v. Bamberger (1928), 97 L. J. K. B. 

4485. Add. Annotations :—Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


4499a. —-—- --—-_—— — Brewster & Co. 
(WOKING), LTD. Becketr (1929), 34 
Lloyd L. R. 337. 

4502a. — -.}—It is put for pltfs. that 


defts. are liable for a breach of duty on defts.’ 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. ... The evidence 
before me is that the course of business is for 
the stevedore to tally the marks, & for the 
lighterman, unless he is specially instructed, 
to accept the tallying of the stevedore.— 
VAVASSEUR & Co., Lrp. v. PORT oF LONDON 
AUTHORITY (1920), 4 LI. L. Rep. 289; no 
appeal, 6 Li. L. Rep. 192, C. A. 


Part VIIIl—Freight. 


4521. Add. Annolation :---Apprvd. Glen Line, Ltd. 
v. A.-G. (1930), 46 T. L. R. 451. 


4539a. -|-—Pltfs., shipowners & brokers 
of West Hartlepool, acted as ship’s agents for 
the steamship Z., of Riga, & before makin 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from the master the following 
document: ‘‘ Please pay the freight for my 
vessel, the Z., & all demurrage which may be 
payable under the charter, to my agents, 
Messrs. E. A. Caspar, Edgar & Co., Ltd., & 
oblige.”” The persons described in the docu- 
ment as the master’s agents were the pltifs. 
In an action by pltfs. for necessaries the 
evidence showed that this document came 
into being with the approval] of the managing 
owner of the Z. & after he had agreed to 
assign to pltfs. all freight & demurrage :— 
Held: the document operated as an assign- 
ment of the freight & demurrage & pltfs. were 








PART VII. SECT. 15, SUB-SECT. 1. 


4339 i. Revsed., 33 S.C. R. 1 
4357 i. Revad., 33 S. O. R. 1. 


PART VII. SECT. 15, SUB-SECT. 4.—-E, 
r. Revad., 30 8S. OC. R. 473. 

PART VIII. SECT. 8, SUB-SECT. 3.—B. 
am. Stipulation for payment of dif- 


entitled to judgment.- -Tue Ziaurps (1931), 
47 'T. L. R. 525. 


4604. Add. Annolation :—Refd. Glen Line, Ltd. v. 
A.-G. (1930), 36 Com. Cas. 1. 


4650. Add. Annotation :—As to (1) Apld. A.-G. v. 
Glen Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 


4700. After this case add :— 
.}—See, also, CHoszs, Nos. 204a- 
204c. 


4714a. Stevedore—As against equitable mortgagee 
of freight.]J—A stevedore who unloads cargo 
& so by completing the adventure contributes 
to the bringing of the freight fund into 
existence is not entitled upon his claim for 
stevedoring charges to priority over a mtgee. 
who has an equitable assignment of the 
freight.—TuE Ziaurps (No. 4), [1932] P. 
113; 48 T. L. BR. 563. 








ference in freight between steamships 4 
firat-class sailing ships-—Construction. | 
—COULSON wv. GZOWSKI (1862), 22 
U. C. R. 33.—CAN. 
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4761. Add. Annotation :—Refd. A.-G. v. Glen Line 
Liverpool & London War Risks Insce. 

Assocn. (1929), 34 Com. Cas. 309. 

48387. Add. Annotations :—Generally, Refd. Shell- 
Mex v. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 89; Maine & New Brunswick Electrical 
Power Co. v. Hart, [1929] A. C. 631. 

4846. Add. Annotation :—Refd. ‘The 
(1931), 47 T. L. R. 638. 

4862. Add. Annotation :—Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Hilers (1929), 35 
Com. Cas. 90. 


Adriatic 


4882. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


4896. Add. Annotation :—Consd. Dawson Line, 
Ltd. v. Aktiengesellschaft Adler fiir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 


4931. Add. Annotation :—Refd. Perry v. Equit- 
able Life Assce. Society of U.S.A. (1929), 
45 T. L. R. 468. 


4945. Add. Annotation :—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Oas. 309. 


Part IX.—Carriage of Passengers. 


4987. Add. Annotation :—Consd. Oliver v. Birmingham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 540. 


Part X!.—-Contract of Towage. 


5126. Add. Annotation :—Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1930), 145 
das Tec bl. 


5130. Add. Citations :—44 T. L. R. 140; 17 Asp. 
M. L. C. 344. 


Part XI1.—Collisions. 


5175. Add. Annotation :—Consd. Winnipeg Electric 
Co. v. Geel (1932), 48 T. L. 1. 657. 

5186. Add. Annotation :—As to (1) Consd. The 
Otranto, [1930] P. 110. 

5194. Add. Annotation :-—As to (3) Refd. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

5354. Add. Annotation :- ~Refd. The Vectis, [1929] 
Pos 
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5359. Add. Annotation :—Consd. The Vectis, [1929] 
5878. Add. Annotation :—Refd. McGowan »v. Stott 
(1923),99 L. J. K. B. 357, n. 


5400. Add. Annotation :-—Folld. The Harkaway, 
[1928] P. 199. 

5400a. ——.]|—Defts.’ sailing barge came to 
anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 





PART IX. SECT. 2, SUB-SECT. 1. 


¢ i. -J}—At the trial] of the 
owner of a motor boat for a contra- 
veution of 1894 Act, a. 271 (1), the 
evidence adduced was that on a certain 
occasion the boat carricd a party of 
more than twelve persona, gratuitously, 
on a pleasure excursion on the Clyde, 
without a Board of Trade certificate :— 
Held; that the expression ‘‘ passenger 
steamer ”’ did not necessarily include 
every ship which on any occasion carried 
versons other than the owner & his 
amily, & the master & crew; &, 
accordingly, that it was not established 
that the motor boat was a passenger 
steamer, & that the sheriff substitute 
who heard the case wag entitled to find 
the accused not guilty of the as oa 
YounG v. DOCHERTY, YOUNG v. KYLE, 


PART XI. SECT. 3, SUB-SECT. 2, 


§146 i. Liability for X sis : 
The owners of the P. contracted with a 
towing co. to have the ?. towed from 
her berth to a grain elevator to unload 
her cargo. The P. had no motive 
power. Owing to the breaking of the 
tow line at one stage of the movement 
the 7. continued her forward move- 
ment past the elevator & reached the 
south end of the harbour where the 
S. was laid up, puncturing the latter 
under the water line, by an anchor left 








hanging down on the port bow of the 
iP. partly under water. This anchor 
was left so hanging down by those on 
the tow sabablroalpeta py Fg warning by 
the tug master:—Held: (1) when 
commencing the towing of a ship her 
auchor ia left, by the joint negligence 
of the tug master & those in charge of 
the ship, in such a position as to con- 
stitute a danger to other vessels, & 
docs in fact cause such damage, the 
tow & tug are each responsible & liable 
for the damages so caused; (2) when 
a vessel at anchor or moored at a dock 
is run into by another, the onus ia upon 
the moving vessel to justify or excuse 
her action; (3) towage is a joint 
undertaking, & although the motive 
ower may be wholly that of the 
ug, yet both tug & tow are bound to 
take reasonable care & to use reason- 
able skill in performing the operation. 
This duty is not affected by the terms 
of the towage contract, which cannot 
regulate the relations botween the tug 
& tow & third parties; (4) persons on 
board the tow such as a shipkeeper & 
his helpers, though not a regular 
navigating crew, in regard to reason- 
able care & skill, May be treated as 
agents of the owners of the ship in 
performing or neglecting to perform 
such duties as the towage contract or 
the exigencies of the operation casts 
upon them; (5) A aa deal in a towage 
contract tha © operation is at 
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“ owner’s risk ’”’ will not absolve the 
tug in case of negligence in navigation 
so far as third partics are concerned.— 
CANADA S.S. Lines, Lrp. v. S§.8. 
Paisshny & James RIicuaRpson & 
LTp. v. 8.8. Pawury, [1930] 
ix. C. R. 105; revag., JAMES RIGHARD- 
& Sons, Lrp. v. 8.8. PAaImsLey, 
{1930} 2 D. L. R. 257; (1929) 2 
D. L. R. 42 ; Ss. 0. R. 359.—CAN, 


PART XII. SECT. 2, SUB-SECT. 2. 


6169 1. Want of due cardion— 
Canal.}—Tuk Kinapoo v. CANADA 
SrEaMsHIP LInws, LTp., PATERSON 
STEAMSHIPS, LTD. v. THE OXFORD, 
[1931] 8. C. R. 288; 1D. L. R. 146; 
revésg., 11930) Ex. OC. R. 1.—CAN. 


PART XII. SECT. 2, SUB-SECT. 15. 


5408 iv. —-—,}—The descend: 
i vessel coming with the current is 
entitled to consideration, & an up- 
coming vessel, in a narrow channel, 
where navigation is intricate, seeing 
another vessel] coming down stream, 
must stop, & if necessary come to a 
positon of safety below the point of 
anger & there remain until the channel 
is clear.—-STANDARD OIL Co, or NEW 
JERSEY v, S.S. “ Ixaua,” INDUSTRY 
she Co., LTD. Vv. 8.8. JAMES McGRE, 
[1929] Kx. 0. R. 230.—CAN. 





leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 5 feet 
8 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed & sank :—Held: having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained.—THE 
HARKAWAY, [1928] P. 199; 97 L. J. P. 113; 
189 L. T. 615; 44 T. L. R. 649; 17 Asp. 
M. L. O. 503. 

Annotation :—Retd. Burley C. v. Lloyd Edw. (1929), 45 

T. L. R. 626. 


5439. Add. Annotation :—Consd. The Otranto, 
[1930] P. 110. 


5446. Add. Annotation :—Refd. Kitano Maru S.S. 
v. Otranto, S.S., [1931] A. O. 194. 


5517a. ——- ———- ——.]—THE DaGMar, 
5608a, post. 


5521. Add. Annotation :—Apld. The Palembang, 
[1929\ P. 246. 


5528. Add. Annotation :—As to (1) Consd. The 
Palembang, [1929] P. 246. 


5566a. Steering definite course to definite 
destination.J/—A pilot vessel when not en- 
gaged on her station on pilotage duty but 
steering a definite course to a definite destina- 
tion, for example, returning to port to Jand a 
pilot, must not exhibit the pilot boat lights 
escort by Art. 8 of the Regulations for 
reventing Collisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
Saray villas KINGSTOWN (1929), 99 
ne iat cae |’ 


5578. Add. Annotation :—Refd. The Tovarisch, 
[1929] P. 293. 


5576. Add. Annotation :—-As to (2) Apld. Don- 
caster v. Sudlow (R.) & Sons (1929), 22 
B. W. C. C. 564. 


5592. Add. Annotation:—As to (1) Refd. The 
Tovarisch, [1929] P. 293. 


5608a. Other vessel moored.|—A dumb 
hopper made fast by forward moorings to 
a moored vessel, & swinging with the tide, is 
herself a moored vessel, & not a vessel under 
way within the Port of London River bye- 
laws. The J/.,a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. Her 
after moorings were cast off, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was exhibiting one white riding light 
forward & one white riding light ait. In 
these circumstances the D., a steamship 
bound up-river, came into collision with the 
M.:—Held: (1) the M. was not a vessel 
under way; (2) in any case the Jl. was 
probably a “lighter’’ within the meaning 
of the Port of London River bye-laws 1914- 


No. 
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26, & was not required to carry side lights 
when under way, & no lights were laid down 
by the bye-laws for her to carry ; (8) the J/., 
being moored to the dredger, which was 
moored to buoys, was herself moored & 
bound to exhibit two white riding lights in 
accordance with bye-law 14; (4) the D. was 
alone to blame for the collision.—THE 
DAGMAR (1929), 141 L. T. 271; 45 T. L. R. 
303; 18 Asp. M. L. C. 41. 


5608b. —-—- Dumb barge.|—-FPltfs.’ steamship S. 
was lying moored at a tier on the south side 
of the River Thames. Defts.’ dumb barge P. 
was lying inside of the S. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the S. ceased for the 
day the P. was left alongside the S. unlighted 
& unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P. & she filled & sank, &, as the tide ebbed, 
the S. rested on the submerged hull of the P. 
& both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-lawa, 
a vessel under 150 feet in length ‘‘ when at 
anchor or moored ’”’ by night must exhibit 
a riding light ; but by proviso (a) to the bye- 
law :. ‘‘ Where masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be required to exhibit the riding 
light ’’; & by proviso (c), ‘‘. .. Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not be required 
to exhibit the riding light’? :—Held: (1) it 
was not negligent to leave the P. unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
}, could not bring herself within either 
proviso (a) or (c); accordingly there was 
nothing to take her out of the obligation 
imposed upon her under the main part of 
the bye-law to exhibit a riding light; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, & there must be judg- 
ment for pltfs.—TuHE Princess, [1929] P. 
287; 98 L. J. P. 158; 142 L. TT. 94; 45 
T. L. R. 627; 18 Asp. M. L. C. 56. 


5617. Add. Annotation :—-Consd. The Palembang, 
[1929] P. 246. 


5630a. Coloured flare.]—-A Jarge four-masted 
barque, after seeing both lights of an 
approaching steamship about one & a half 
to two points on the starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flare was exhibited on the star- 
board side of the barque. Immediately 
afterwards the steamship ported ber helm, 
&, in attempting to cross the bows of the 
barque, was struck on the port side by the 
bowsprit & stem of the barque & sank with 
all hands except one :—Held: the exhibition 
of the green flare by the barque was not a 
breach of Article 12; the green flare was 
intended simply to attract attention, & did 
not call upon the steamship to do anything 








PART XII. SECT. 8, SUB-SECT. 3.— nately insisting on her right of way under rulo 37.—‘“ ELFSTONE”’ v. 
B. (b). conferred under rule 25. If in obsti- Caicaco TRIBUNE ‘TRANSPORTATION 
5447 iv. -~Held: when Co., LTD., 


nately following out the letter of the 
rules regulating the course, a collision 
thereby occurs, she becomes at fault 
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CRETE SHIPPING Co., LTD. v. 
a danger of collision occurs, a vessel ** CHICAGO TRIBUNE,’ [1931] Ex. C. R. 
is not justified in arbitrarily & obsti- 132.—CAN 


Cases 5630a—5748b. ENGLISH AND Empire Digest SUPPLEMENT. 


except that which it was her duty to do 5686a. ——— Meaning of “ existing circumstances & 


when she saw a sailing vessel approaching 
with lights green to green; & the steamship, 
by improperly porting, was alone tv blame 
for the collision.—ALCANTARA, S.S. OWNERS 
v. TovariscH, S.S. Owners, [1931] A. C. 
121; sub nom. Tue TovarRiscH, ALCANTARA 
S.S. Owners v. TovaniscH S.S. OWNERS, 
100 L. J. P. 46; 144 L. T. 230; 477. LR. 
89; 18 Asp. M. L. C. 182, H. L. 
Annotation :—Consd. Leopold L. D. §.S. v, Hochelaga 8.8. 
Co., Louis Dreyfus & Co. v. Hochelaga S.S., Hochelaga 
S.8. v. Louis Dreyfus & Co., Hochelaga S.S. Co. v. Leopold 
L. D. S.8. (1931), 101 L. J. P. C. 65. 
5648a. - Vessel under way—Meaning of ‘‘ under 
way.’’|—Under bye-law 28 (e) of the Port of 
London River Bye-laws, 1914-1926, in fog, 
‘‘a steam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to. . . port, by two short 
blasts.’* Bye-law 5 provides that ‘‘ in these 
bye-laws ... unless there be something in 
the subject or context repugnant to such 
construction ... the expression ‘ under 
way ’ when used in relation to a vessel means 
when she is not at anchor ... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.”’ In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha, bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, & 
put her engines full speed astern. When she 
ad swung two or three points the anchor 

was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on & the bell commenced to be 
rung for fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a minute & a half to avoid a small 
vessel at anchor, & were then put full speed 
astern for about a minute & then stopped. 
About ten minutes after the anchor had been 
let go, & when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged (iter alia) that 
the Pakcha was a vessel under way & turning 
in the river, & required, therefore, to continue 
sounding the signal of four short blasts 
followed by two:—Held: following the 
criterion laid down in The Esk, The Gitana, 
No. 5521, as the /akeha was holden by & 
under the control ’’ of her anchor during all 
the time in question, she was not ‘ under 
way,” & was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog.—THE PALEMBANG, [1929] P. 246; 98 
L. J. P. 129; 141 L. T. 399; 45 T. L. R. 
405; 18 Asp. M. L. C. 46. 

5657. Add. Annotation :—Distd. The Palembang, 
[1929] P. 246. 

5659. Add. Annotation :—As to (1) Refd. The 
Bremen (1931), 47 IT’. L. R. 505. 


5660. Add. Annotation :—Gencrally, Refd. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 


° IV. 


sf. Bare stecrage way.}—EASTERN S.S. 


*, CANADA ATLANTIC TRANBIT ten knota.J—OLsen & Co. v, 3835 Ex. C, 


Co., LYb. 1 
Co., [1928] Exch. C. Jt. 129.—CAN. 


*) 


od 


5748a. 


conditions ’’——Aircraft carrier with aircraft 
in the air.}—The words in Art. 16 of the 
Collision Regulations, “‘ existing circumstances 
& conditions ” & “ circumstances of the case,” 
refer to circumstances affecting the naviga- 
tion of the ship & not to outside influences 
on the minds of persons on board the ship. 
The fact of the aircraft being in the air with 
only a limited supply of petrol was not a 
circumstance which justified the aircraft 
carrier for failure to comply with the regula- 
tions.—H.M.S. ‘‘ Guorious,”’ [19382] W. N. 
213; 74 L. Jo. 109. 


5720. Add. Annotation :—As to (1) Refd. The 


Bremen, [1931] P. 166. 


5732. Add. Annotation :—As to (1) Refd. The 


Bremen, [1931] P. 166. 


.|—Held : to comply with the direction 
to ‘‘ stop ” & then ‘ navigate with caution ”’ 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ahead, & so continued 
alternately stopping & going slow ahead, 
was not complying with art. 16.—TH®# 
Union, [1928] P. 175; 97 L. J. P. 126; 139 
L. T. 448; 17 Asp. M. L. O. 483. 





5748b. —-— Unless clear that safe to continue 


course.|—Under Article 16, a steam vessel 
hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines & then navigate with caution. 

The B., a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft it, the fog whistle of the 
steamship B. G. After the whistle had been 
heard four or five times more, getting louder 
& nearer & apparently still on the same 
bearing, the master of the B. decided that he 
must act. He accordingly starboarded & 
increased his engine power to assist the helm. 
The B. G. then came into sight 100 to 150 
yards away on the starboard side, crossing 
the bows of the B. from starboard to port, & 
the two vessels came into collision :—Held : 
(1) the main cause of the collision was the 
bad navigation of the B. G. (inter alia) in 
altering her course in fog, proceeding at 
excessive speed, & failing to stop on hearing 
the whistle of the B. forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
quite clear that to continue course & speed 
will not involve risk of collision, she should 
always stop her engines (per CUR.). 

(2) The B. was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B. CG. were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B. to stop after hearing the 
second or third blast, when those on board 
would know for certain that the other ship 


HOLM v. OC. P. R. Co., [1930] Ex. C. R. 
10: I. : affo. {1930} 3 
Db. L. It. 423: varg., [1929] 3 D. L. R. 

.199; 2W. W. Ri. 629; 
Ss. HAMrT- il LB. C, R. 274.—-CAN. 


was approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B. G. to the extent of 80 per cent. & the B. 
20 per cent.—THE BREMEN, [1931] P. 166; 
100 lu. J. P. 122; 145 L. T. 565; 47 T. L. R. 
505, C. A. 

5748c. --— ‘‘ So far as the circumstances of the 
case admit ’’—Alrcraft carrier with aircraft 
ae air.|— H.M.S. Guoriovus, No. 5686a, 
ante. 

5754. Add. Annotation :—-Consd. 
[1931] P. 166. 


5757. Add. Annotations :—-.As to (1) Refd. The 
Bremen, [1931] P. 166. Generally, Refd. The 
Young Sid, (1929] P. 190. 
(1931), 47 R. L. R. 505. 


5925. Add. Annotations :—Refd. The Tovarisch, 
[1930] P. 1; Kitano Maru ‘8.8. v. Otranto 
S.S., [1931] A. C. 194. 


5988. Add. Annotation :—As to (1) Consd. The 
Otranto, [1930] P. 110. 


5934. Add. Annotation :—Refd. 
(1930] P. 110. 


5935. Add. Annotation :—As to (1) Refd. Kitano 
Maru 8.8. v. Otranto S.S., [1931] A. C. 194. 


5935a. The first duty of a vessel 
keeping her course & speed under Art. 21 

of the Sea Regulations, 1897, is to keep her 
course & speed as long as that will enable 

the other vessel to keep out of the way; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 

but this second duty is not to be very 
severely pressed, & if the master of the 
vessel is found to have been watching the 
other vessel & doing his best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting.— THE RANZA (1898), 79 L. J. P. 21, n. 
Annotations :--Apprvd. The Ornen (1900), 79 L. J. P. 23. 
Consd. The Otranto, [1930] P. 110. eid. ‘he Gulf of 

Suez, [1921] P. 318. 

o935b. -|}---Two steamships were meet- 
ing almost end on, showing red light to red 
light, & defts.’ vessel ported slightly. When 

still a long way off pltfs.’ vessel wrongly 
starboarded & showed her green. Detts.’ 
vessel then kept her course & speed, & the 
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The Bremen, 


The 


The Otranto, 


oe 














h). upon sighting an approaching vessel, 
Bhe can pull up in the distance sbe can 
rt. 16 does not require a vesxel 
running in fog to reverse her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to stop 
then navigate with | ---Held 


6767 1. When duty arises— Vessel 
approaching.}—-The question whether 
vessels approaching one another in a 
fog should not merely stop their engines 
but also their way, or reverse their 


see. 


her engines & 


Bremen 
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vessels approached close together, green to red. 
Not more than one minute before the collision, 
defts.’ vessel sounded a short blast & hard 
a-ported, & afterwards before the collision 
stopped &-reversed; pltfs.’ vessel blew a 
short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision :—Held: defts.’ vessel was bound 
under Art. 21 of the Sea Regulations, 1897, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision.—THE ORNEN (1900), 79 
L. J. P. 28, n.; 16T. L. R. 149; 44 Sol. Jo. 
195, C. A.; revsd. on other grounds (1901), 
17 T. L. R. 359, H. L. 


5935ce. ——— -}—T'wo steam vessels, the 
K. M. & the O., were approaching each other 
on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand-on vessel, had the K. M. broad on 
the port bow at a distance of’several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stern of the kK. M. & 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K. M. hard-a-ported 
& sounded one short blast, & the two vessels 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the A. M. was partly 
to blame for the collision, the question was 
whether the O. was also to blame :—Held: 
the master of the O. was justified in acting 
when he did, but not in starboarding & main- 
taining his speed. He ought, first of all, to 
have stopped & reversed his engines &, in 
addition, whatever action he took should 
have been under a port helm :—Held: both 
vessels were to blame.—KITANo Maru SS. 
OwNnERS v. OTRANTO S.S. OWNERS, THE 
OTRANTO, [1931] A. C. 194; 100 L. J. P. 
113; 144 L. T. 251; 47 T. rT. R. 1635; 18 
Asp. M. 1. C. 1938, WH. L. 

Annotation :—Refd. The Bremen (1931), 47 'T. L. R. 505. 

5938. Add. Annotation :—As to (3) Consd. The 
Otranto, [1930] P. 110. 

5960. Add. Annotation :—Refd. Kitano Maru S8.S. 
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fog should run at such a specd that | suddenly, showing her green light on 


the port bow of the C. which would be 
about half to three-quarters of a mile 
S.S.K. of the buoy, & in attempting 
to cross the bow of the C. was struck 
us aforesaid. The A. gave no signal 
of her intention to change her course : 
: as the vessels were travelling 


engines, must be decided under the 
circumstances of each case. In the 

resent case it was held that the 
H., which did not reverse her ongines 
Immediately after hoaring the second 
whistle of the 4., did not “* navigate 
with caution,” within the meaning of 
art. 16 of the Collision Regulations, 
after, at least, she heard that whistle 
& thereupon should have realised that 
as it showed no indication of broaden- 
ing the danger was imminently in- 
creasing.—OILSEN & Co. (OWNERS OF 
THE “* HAMPHOLM ”’?) v. * PRINCESS 
ADELAIDE,” CANADIAN PactFic Ry. 
Co. (OWNERS OF ‘“ PRINCESS ADK- 
LAIDE”’) wv. ‘* HAMPHOIM”’ (B.C. 
Adim.), eae D.L. R. 883; Ex.c. R. 
199; 2 W. W. R. 629; varied, (1930) 
3D. L. R. 428; affd., (1930) 4 D. L. R. 
778; Ex. C. R. 1 -—OAN. 
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sh. What amounts to.J—A vessel in 


caution, & as the H. could come to a 
stop in thirty feet & could see a versel 
at three hundred feet, she was navi- 
gating with caution within Art. 16, 
& was not called upon to reverse 
before she did.—OLSEN & Co. v. S.S. 
PRINCESS ADELAIDE & S.S. HAMPHOLM 
1. CANADIAN PaciFic Ry. Co., [1930] 
Ex. C. R. 10; 4 D. I. h. 778 3 aff, 
[1930] 3 D. L. R. 423; varg., jig) 
3D. L. R. 383; Ex. C. R. 199; 2 
W.W.R. 629 41 3B.C. R. 274.—CAN, 
PART XII. SECT. ay SUR eECE: 5.— 


D. (e ‘ 

6933 f. Duty to give appropriate 
signal.}--The collision herein occurred 
in Halifax harbour, the bow of the C. 
striking the A. on her starboard 
quarter. The (". was heading for the 
Inner Automatic Buoy & the A. was 
northward & westward of the buoy, 
cach showing ber red light to the other, 
until the Wv., almost immediately after 
passing the buoy, altered her course 


23 


red to red, the A. by altering her course 
without justification, & especially 
without signalling the C. her Intention 
to do so, & in attempting to cross the 
C.’e bow, thus creating a danger of 
collision, violated Arts. 19, 22, 28, 27 
& 29 of the International Rules of the 
Road, & was guilty of mismanagement 
é& bad scamanship, & was sulely to 
blame for the collision which occurred. 
— THE CAVETLIER 0, LIVERPOOL 
ae Co., [1931] Hx. C. RR. 205. 


PART XII. aa a a, SUB-SECT. 5.— 
s e 


Vv. 


5961 i. Vessel entering or leaving 
dock.} — RINFRET v. CANADTAN 8.8. 
Bee Ltn., [1928] Exch. C. R. 165.— 


6961 il. --—-.}-—Althongh a vessel 
emerging from a dock must be navi- 
gated with utmost care, yet othor 


5965—6070a. ENGLisH AND Empire Digest SupPLEMENT. 


5965. Add. Annotation :—Refd. The Otranto, 
[1930] P. 110. 


5967. Add. Annotation :—Consd. The Bremen, 
[1931] P. 166. 


5977 aos Annotation :—Refd. The Vectis, [1929] 


6088. Add. Annotation :—Refd. The Otranto, 
[1980] P. 110. 


6039. Add. Annotation :—Consd. The Otranto, 
{1930] P. 110. 


6050a. Navigable channel divided into two fair- 
ways.|—THE ZILLAH, No. 6064a, post. 


6064a. -.]—A collision occurred between pltfs.’ 
& defts.’ steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
navigating, pltfs.’ steamship up & defts.’ 
steamship down, the northern channel, & 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Ports Regulation Act, 1865 (c. 125), 
the Lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 
war anchorage, & in 1909 the Cork Harbour 
Comrs., ‘‘in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,”’ issued with the approval of the Board 
of Trade & the consent of the Admiralty, 
required by sect. 60 of the Cork Harbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41: 
‘“Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port, & shall 
be construed as if the following bye-laws, 
Nos. 42 to 52 (inclusive), were added thereto, 
& the entire fairway shall be deemed to be 
a narrow channel.” By bye-law 53: ‘‘ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
bye-laws defined ‘‘ fairway ’”’ as ‘‘ the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a ‘‘ Descrip- 
tion of Fairway,’’ para. 6 of which was as 
follows: ‘‘ From the eastern limit of the 
inner man-of-war anchorage to the White 
Point Buoy there are two fairways—the 
northern fairway & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 


6069a. River Plate.] 


end of Queenstown Deep-water Quay, & 
thence towards White Point House until 
Rushbrooke Church bears N.W. by W.iW., 
& thence to White Point Buoy showing a 
fixed white light, & on the south by the line 
of Admlty. battleships’ mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, & on the south by the line 
of AdmlIty. torpedo-boat & other mooring 
buoys along the north of Spit Bank & Haul- 
bowline ” :—Held: subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 

ower to reserve space within the port as a 

ighway for vessels in motion, & that the 
effect of the bye-laws, as explained by the 
reservation contained in the “ Description 
of Fairway,’’ was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
& pltfs.’ vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25.—TuHE Zi.wanH, [1929] P. 266; 
98L.J.P.124; 141 L.7.174; 45 T. LR. 
440; 17 Asp. M. L. C. 604. - 


THE Buccani (1929), 35 





Ll. L. Rep. 26. 


Annotation :-—Consd. Leopold L. D. S.S. v. Hochelaga $8.8. 
Co., Louis Dreyfus & Co. v. Hochelaga S.S. Hochelaga 
S.S. v. Louis Dreyfus & Co., Hochelaga S.S. Co. v. Leopold 
L.D. S.S. (1931), 101 L. J. P. C. 65. 


6070a. “e 


The ZL. was going down the river 
St. Lawrence outward bound, stemming the 
tide, following a course in mid-channel, a 
narrow channel within the meaning of 
Art. 25, & when about two miles apart sighted 
the H., which was well ovcr the southern 
side of the channel, her port: side. The avail- 
able fairway, which was limited by shoals 
on each side, was well lighted & about twelve 
hundred feet wide. The H. blew two port 
helm signals which were not heard, but when 
within 1,500 feet blew one short blast, put 
her helm hard-a-port & kept it there until 
collision. Tho Z. only heard the last short 
blast. The Regulations of 1910 provided 
for no signal to warn an oncoming ship of 
an intended breach of rule by the approaching 
vessel :—Held: the two ships were jointly 
liable & equally to blame, & it ought to be 
inferred from the Regulations of 1910 that 
signals other than those specified & prescribed 
were given at the risk of the vessel which 
gave them; the ZL. ought to have sounded 
two short blasts as a signal to the H. of her 
intention to continue on her course s0 as 
to pass green to green.— LEOPOLD L. D. 8S. 
v. HOCHELAGA S.S. Co.; Louis Dreyrus & 
Co. v. HocHEeLaGa S8.8S.; Hocuenaaa §8.S. v. 
Lovis Dreyrus & Co.; Hocuenaaga SS. 
I a L. D. 8.8. (1932), 101 L. J. 





vessels should be manceuvred with PART XII. SECT. 8, SUB-SECT. 5.— movement of the other vessel, & they 


consideration to the difficulties of the 


must be prompt to signa] in case of 


- (a). 
vessel that is emerging. The sj. Negligent navigation — What emergency resulting from their 
Mmanwuvres & caution to be taken in amounts to.|—* WiNCHITA ’?v. BEECH- mManceuvres. Carelessness or neglect 


such cases all depend on the distanco Bay,” BrEcoHNAY 8.S. Co. v. “‘ WEN-_ to so act, if damage results therefrom 
at which the ships sight each other.— cHrITa,” [1928] Exch. C. R.178.—-CAN. is negligence for which each vease 
OCKANIC STRAMSHIP NAVIGATION Co, sk. Duties of masters.}—Held: when Offending is Nablo.—IasTERN STEAM- 


Lrp. v. 8.8. “ Lincan” & LINGAN two vessels are meeting in a narrow SHIP Co. v, “ ALIOE,”’ J. P. P oe | 


8.8. Co., Lirp. v. 38.8. ** Doric * (Que. channel, careful watch must be kept SONS, LTp. v 
Adm.), {1929] Ex. C, It. 71.—CAN. by the masters of each vessel over th 
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. ‘ WARREN,’’ 
@ Exch. C. R. 228.—CAN. 


6104. Add. Annotations :—Consd. Leopold L. D. 
S.S. v. Hochelaga S.S. Co., Louis Dreyfus & 
Oo. v. Hochelaga §8.S., Hochelaga 8.S. v. 
Louis Dreyfus & Co., Hochelaga 8.S. Co. v. 
Leopold L. D. S.S. (1931), 101 L. J. P. C. 65. 
Refd. The Otranto, [1930] P. 110. 


6104a, —-—— Liability for.}—Lxropotp L. D. S.S. 
vy. Hocnenaca S.S. Co.; Louis DREYFUS 
& Co. v. HocuEetaaa S.8.; Hocupraaa 8.S. 
2. LOUIS DrEyFus & Co.; Hocuniaaa 8.8. 
Co. v. LEOPOLD J... D. S.8S., No. 6070a, ante. 


6104b. Right to give signal—Vessel without steer- 
age way.] — CLAN Linge Streamers, Lp. 
(OWNERS OF THE ‘‘ CLAN STUART’’) v. 
UsksIpDE STEAMSHIP Co., Lrp. (OWNERS OF 
a USKHAVEN’’), [1929] S. C. (H. L.) 69, 


nee ae Annotation :—Refd. The Vectis, [1929] 


SUB-sEcT. 94.—SCHELDT. 


6168a. Vessel turning—-Duties of other vessels— 
Both to blame.]—-By Article 40, r. 8, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every vessel in the vicinity (‘‘ proche ’’) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle ‘‘ au passage.”’ 

Applts.’ steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Resps.’ vessel B., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C. 
coming up astern of the A., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 


some 1,000 feet, she saw the lights of the C. , 
coming under the stern of the A. on the B.’s | 


side of the waterway. The &. kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went. full astern. 
The President absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stern of the 4. He held 
that the B. was justified in keeping her speed 


5.— | port bow :—Held: as the two vessels 
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“until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed.”” He 
held the C. alone to blame for over-star- 
boarding into the water of ‘the B. & for not 
sounding a signal that she was starboarding. 
The owners of the C. appealed :—Held: 
Article 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when they get up to her; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; (per Gremr, L.J.) 
r, 3 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, & that 
the rule has to be applied until the turning 
vessel no longer presents any obstacle “‘ au 
passage’’; & (per Cur.) while the C. was 
to blame, the B. was also to blame for keep- 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied by holding 
both vessels to blame in equal degrees.— 
Tae ‘‘ CHatwoop,” [1930] P. 272: 100 
L. J. P.1; 148 L. T. 7385; 18 Asp. M. y.. C,. 


165, ©. A. 
6166. Add. Annotation :-—Generally, Refd. The 


Otranto, [1930] P. 110. 
6174. Add. Citation :—17 Asp. M. L. C. 289. 
eee ees :—Expld. The Vectis, [1929} 
. 204. 


6212. After this case add :— 


I. Vessel leaving Dock. 


6212a. St. Katherine’s Docks—-Sufficiency of signal. ] 
—Bye-law 26 of the Port of London River 
Bye-Laws, 1914-21, provides that “A 
steam vessel coming out of dock or leaving a 
wharf or tier shall signify the same by a pro- 
longed blast of the steam whistle, except in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the bascules of 
the Tower Bridge to be raised in order to get 
into position in the river which shall signify 
the same by a prolonged blast of the steam 
whistle followed by three short blasts in 
rapid succession.”’ 


v. S.S. Montrosy, [1931] 4 D. lL. R. 
—CAN. 


PART XII. SECT. 8, SUB-SECT. 
E. (d). pa aay culng port. - port ries 141. 
i. ——.]—A collision occurred Would keep their course, the speed cf PART XIL SECT. 3, SUB-SECT. 5.— 


m 
between the J., & the AfcG.. soon after 


midnight, in a narrow channe}] of the  gollision, but tha 
st. Lawrence River between buoys 
23 & 24, south of the fairway, & close pot keeping 


to buov 23. The weather waa fine & 
clear, somewhat overcast, but without 
haze, & visibility waa good. Both 
Ships were going at fuJ] specd. The 
McQ, outbound, going with the stream 
& a tide of 3 knots an hour & the /. 
inbound. When the 4cG. was abreast 
of the bnoy 24 she gave a one-blast 
signal which was answered by the J. 
when abreast of buoy 23, indicating 28 S. R. N. § 
that they would pass port to port. 
The 7, always going at full speed, then 
ted her course to port Instead of 
keeping to starboard. contrary to the 
eienal given, & to Art. 25, shovin 
cG. the south; & the collision 
occurred, the J. the JfcG. on 
the port side just amidships, with her 


STANDARD 
v. SS, “ 








a i. 


the AfcG. in no wa 


entirely due to the fault of the J. in 
to starboard of the 
channel & neglecting to slow up or 
stop as good seamansrhi 
Om Co, OF 
IKaLa,’? [INDUSTRY S.S. Co., 


LTp. v. 8.S. JAMES 
Adm.), [1929] Ex. C. 
-}—UnNtIrTen STATES SHIPPING 
BOARD v. THE psa ar ALBANS (1928), 
W. W. N. 104.—AUS = 
PART XII. SECT. 8, SUB-SECT. 5.— 
F. (a) i. 
Failure to answer due to 


agony of collision.]}—O. P. R. v. SS. 
ROSECASTLE, DOMINION SHIPPING Co, 


contributed to the 


the collision was 6121 iil. In narrow channel 


—Check signal.j}—Where a vessel is 
overtaking another in a narrow channel 
such as the Welland Canal & signifies 
hor desire to pass by blowing one blast, 
but receives no reply, she {s bound to 
wait, & not attempt to go forward so 
as to affect the overtaken vessel until 
permission is obtained. Rule 29 of 
the Rules of the Road for the Great 
Lakes is imperative, & overrides the 
General Rules which deal with con- 

29; 45 N. S.- ditions not covered oxpressly by said 
e u é. 

The “* check ” signal is not recognised 
by the Great Lukes Rules, & its moan- 
ing & effect can only be detemnined by 
the circumstances under which it is 

ven & received.—SINCENNES-MC- 

AUGHTON LINES tv. ** STEEL CHEMIST,” 





required.— 
EW JERSEY 


McGER (Que. 
R. 230.—CAN. 
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Defts.’ steamship having, on the flood tide, 
come stern first out of the lock of the St. 
Katharine Docks into the Upper Pool of the 
Thames, was in collision with the pltfs.’ 
steamship. When entering the lock defts.’ 
steamship sounded a signal of one long blast 
followed by three short blasts, & this signal 
she twice repeated as she passed through the 
lock & into the river. It was contended for 
pltfs. that she ought in addition to have 
sounded the prolonged blast mentioned in 
the first part of bye-law 26:—Held: the 
framers of the bye-laws must have had in 
mind that almost the only occasion when a 
vessel leaving St. Katharine Docks would 
require the bascules of the Tower Bridge to 
be raised was when she was coming out of 
the docks stern first on the flood tide & so 
would need all the room she could obtain in 
which to turn head down river; the com- 
bination of one long blast & three short 
blasts conveyed a warning to those whom it 
might concern that a vessel was leaving the 
dock & in doing so coming astern; if the 
bye-law required a vessel in those circum- 
stances also to sound the general warning 
signal of a prolonged blast prescribed in the 
earlier part thereof, it followed that she must 
also, while going astern, sound three short 
blasts if & when any other vessel in the 
crowded reach came in sight; & such a 
series of blasts would be wholly unnecessary 
& lead to confusion, & defts.’ steamship was 
right in sounding only a signal of one long & 
three short blasts.—THE FALCON (1931), 47 


T. L. R. 621. 
6240a. ———-- ———.|—_‘‘ BARON VERNON ”’ S.S. v. 
aa MeraGama,” [1928] S.C. (H. L.) 21, 


6241. Add. Annotafion :—Consd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 LL. T. 
369. 

6248. Add. Annotation :—Apld. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
368. 

6255. Add. Annotation :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

6256. Add. Annotation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 L. 'T. 
369. 

6267. Add. Annolation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6325. Add. Annotation :—Refd. Winnipeg Electric 
Co. v. Geel (1932), 48 'T. L. R. 657. 

6369. Add. Annotation :—Retd. Winnipeg Electric 
Co. v. Geel (1982), 48 'T. L. R. 657. 








6377a. -I—THE PrRINcESS, No. 5608b, 
ante. 
PART XII. SECT. 5, SUB-SECT. 3.— A. 


6289 iii. ——-.]—BURRARD INLET 
TUNNEL & Brince Co. v. 8.8. FuRana 
(B. C. Adm.), [1929] 3 D. L. R. 161; 
2 W. W. RR. 2753; on appeal, (1931) 
A. C. 300.—CAN. 


PART XII. SECT. 5, SUB-SECT. 5.—A. 

6413 xviii. ——.]}—SINCENNES-MC- 
NAUGHTON LINE, LTp. v. ‘* BRULIN ” 
S.38., [1928] Exch. C. R. 45; reved., 
{1929} 3 D. L. R. 536.—CAN, 


PART XII. SECT. 5, SUB-SECT. 5. —B, 


q i, —-——.]-—Held: where vessels 
are meoting iu narrow channels or 
areas & improper signals by whistle 


negligence which 





6414. Add. Annotations :—Consd. Service v. Sun- 
dell (1929), 45 T. L. R. 669. Refd. Dew vw. 
United British S.S. Co. (1928), 139 L. T. 628, 


6417. Add. Annotations :—Consd. Dew v. United 
British 8.S. Co. (1928), 139 L. T. 628; The 
Vectis, [1929] P. 204. Refd. The Chatwood, 
[1930] P. 272; The Otranto, [1930] P. 110; 
Service v. Sundell (1929), 99 L. J. K. B. 55; 
Swadling v. Cooper (1930), 46 T. L. R. 597. 


6423a. Vessels falling to stop in fog.]—TuHE 
BREMEN, No. 5748b, ante. 


6429. Add. Annotation :—Expld. The Vectis, [1929] 


P. 204, 
6430. Add. Annotation :—Consd. & Expld. The 
Vectis, [1929] P. 204. 
6433a. .|—Pltfs., as owners of the barge 
H., brought an action in the Mayor’s & City 
of London Ct. against the owners of the barge 
V. in respect of damage sustained by the Z. 
in Milton Creek, River Swale, through coming 
in contact with the V.’s anchor, which was 
admittedly being carried in an improper 
osition, with the stock projecting over the 
ows, in breach of one of the Milton Creek 
bye-laws. But for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge held that the 
master of the H. knew of the position of the 
anchor & took the risk of coming in contact 
with the V. when the rush of the flood tide 
swung the H., which was aground, athwart 
the creek & into contact with the V. lying 
moored on the opposite bank. He found 
that the master of the H. was negligent in 
not taking measures to avoid coming in con- 
tact with the V., &, on the authority of The 
Monte Rosa, No. 6480, which he thought was 
in conflict with The Dunstanborough, No. 
6429, gave judgment for defts. Pltfs. 
appealed :—Held: defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the H., & the appeal succeeded.—THE 
VECTIS, [1929] P. 204; 98 L. J. P. 185; 140 
ay 563; 45 T. L. lt. 384; 17 Asp. M. L. C. 
6437a. .}—A steamer having stopped but 
not having, as she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact that her not having done 
so did not affect the collision, & having thus 
infringed rule 14 of the Thames Rules :— 
Held: she was nevertheless not to blame, 
- for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 1873 
(c. 85), s. 17.—THE HARTON (1884), 9 P. D. 
44; 53 L. J. P. 25; 60 L. T. 370; 5 Asp. 
M.L. C, 213; 32 W. R. 597. 
6441. Add. Annotations :—As to (2) Consd. The 
Vectis, [1929] P. 204. As to (83) Consd. The 
Vectis, [1929] P. 204. 











are exchanged, rules 22 & 23 being ; D. L. R. 282; 8. C. R. 549.—CAN. 
violated by both vessels, liabilit 
causes a cullision 
must be determined by the weight of 
evidence after consideration of the 
action of each vessel, having regard to 
rule 37 .— *‘ MANLEY ” S.S. (OWNERS 
or) v. “ Hector” 8.S. (OWNERS OF) 
& Tur NORTHERN CONSTRUCTION Oo., 
{1928} Exch. C. R. 42.—CAN. 


PART XII. SECT. 5, SUB-SECT. 5.—C. 


6436 1. Breach by both vessela—Rules Admi 
for navigating Great 
Ross’? v. Canapa S.S. Lines, LTp., 
Swan, HUNTER & W1GHAM RICHARD: 
BON, Lrp. v. ‘‘ GLENLEDI,” [1929} 3 


for 
PART XII. ener, hey SUB-SECT. 6,.— 
- (a). 


6447 i. Rules of Common Law & 
Admiralty distinguished.}—Where the 
negligence of deft. is not the sole 
cause of the damage different principles 
for assessing Hability are applicable 
at common law from those to be 
applied in Admiralty, for at common 
law the suit will fail, whereas in 
ralty where the damage is caused 
by the combined default of two or 
more vessels, the Hability is to be 
Opa ae ee RABENFRIS,” HE 
( 29), i, L. NR. 56 Calc, 763.—IND. 


Lakes.|}—* GLEN- 
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6448. Add. Annotation :—Consd. The Otranto, 
[1930] P. 110. 


eer Annotation :—Consd. The Vectis, [1929] 


6455a. ~J—THE BREMEN, No. 5748b, 
ante. 

6465. Add. Annolation :—Refd. The Young Sid, 
[1929] P. 109. 

6480 Add. Annotation :—Consd. Oliver v, Birm- 
ingham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 540. 


aa Annotation :—Refd. The Edison, [1932] 


6499. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
6501. Add. Annotation :—Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


6504. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
6546. Add. Annotation :—Refd. The Carlton, 
[1931] P. 186. 

6562. Add. Annotations :—Refd. Dew v. United 
British S.S. Oo. (1928), 139 L. T. 628; Service 
v. Sundell (1929), 45 T. L. R. 569. 


6591. Add. Annotation :—Apld. Brooke v. Bool, 
[1928] 2 K. B. 678. 


6594. Add. Annotation :—-Consd. Banco de Portu- 
gal v. Waterlow & Sons, J.d., Waterlow & 
none Tid. v. Banco de Portugal, [1932] A. C. 

6594a. 
5217, ante. 

6618. Add. Annotation :--Refd. The Edison (1931), 
47 T. L. R. 635. 


6624. Add. Annotations :—Consd. Strathfillan S.S. 
Owners v. Ikala S.S. Owners. The Ikala, 
[1929] A. C. 196. Refd. The Edison (1932). 
48 T. Tu. R. 224, 

6627. Add. Annotations :—Apld. A.-G. v. GlenLine 
& Liverpool & Tondon War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Consd, 
The Edison (1932), 48 T. L. R. 224. 

6628a. Detention due to collision—Owner 
unable to use ship owing to contract during 
period of detention.|—-On Mar. 12, 1927, 
resps.’ steamship suffered damage by a 
collision with applts.’ steamship, for which 
the applts. admitted liability. The damage 
did not render resps.’ vessel unseaworthy, & 
she continued trading without effecting 
repairs. While she was so trading her 








.J|——‘‘ Harvest Home,” Tue, No. 
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owners by a memorandum of agreement 
dated Dec. 21, 1927, contracted to sell her. 
The agreement set forth that the vessel waa 
“due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 & Jan. 31, & to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 25, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 6 
of this contract... 4: The buyer shall 
commence the inspection of the steamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on superficial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers & tanks for 
the inspection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 5. For examination 
of bottom &/or other water parts &/or tailend 
shaft, seller agrees to put the vessel into dry 

ock. ...’’ The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed (inter alia) loss & 
expenses in respect of four days’ detention 
while their ship was undergoing repairs :— 
Held: inasmuch as resp. shipowners had 
entered into contractual obligations which 
prevented them from trading with the vessel 
& earning profits during the time when the 
repair of the collision damage was being 
executed, they had not suffered any loss by 
the detention of their vessel in consequence 
of the collision, & were therefore not entitled 
to recover from the wrongdoer.—THE YORK, 
[1929] P. 178; 98 L. J. P. 147; 141 L. T. 
215; 17 Asp. M. L. C. 600, C. A. 


PART XII. ea . SUB-SECT. 1.— compulsory pilotage was not available to the ot. that the collision was 
~ (a) i. 


to the owners of the 
(SYDNEY), LTD. v. TaniT1, THE SHIP 

Ss. R. N. S. W. 
W. N. 130.—AUS. 


6524 i. Tug negligently navigated.|— 
“ ROBERT J. ParsLteEy” wv. JAMS ei 
RICHARDSON & Sons, LTp., “© ROBERT ep es 
J. PAISLRY ’? vy, CANADA S.S. LINES, 


LTp., [1930] 2 D. L. R. 257; revsg., PART XII. SECT. 6, SUB-SECT. 2.—A. 


es 2D. L. BR. 42; 8. C. R. 359.— ol 
AN. Act, 





PART XII. SECT. 6, SUB-SECT. 1.— D. 


T'.—F ERRIES occasioned by such hreach of regula- 


tion.— BUTLER v. MILLIMUMUL SHIP 
360; 47 (1929), 30 S. R. N. S. W. 182; 47 
N.S. W. W. N. 66.—AUS. 
PART XII. SECT. 6, SUB-SECT. 4. 
sl. iiffect of Maritime Conventions 


: .]—Sect. 117 of Navigation dct, 1914, s. 9.)--The present action 
1901, is a valid exercise of the is one in rem against the tug S. for 
ower conferred on Colonial Legisla- damages to pltf.’s cana] boat, when in 
ures by sect. 735 of Merchant Shipping tow of the S., as a result of a collision 
q i. ———.}~—The master of the 7., Act, 1894, of repealing or 


altering the between the said canal boat, a dumb 


which was at all relevant times com- provisions of the latter Act relating tow, & the wall of the inner basin of 

pulsorily in charge of a pilot, wasinas to ships locally registered. Conse- the harbour of Quebec, which col- 

favourable a position as the pilot to quently, sect. 117 of Navigation Act, Jlision was alleged to be due to the 

determine whether any risk of naviga- 1901, is not to be read as subject to negligent navigating of the S. :—Held: 

tion was being incurred, & was aware cern 419 (4) of Merchant Shipping Act, sect. 9 was not limited in its applica- 
] 


of all the circumstances immediately Therefore, 


provisions of 


tion solely to actions for damages due 


precedin & leading up to the collision, sect. 419 (4) of Merchant paps A a Act, to collision between vessels, & the 
ut g 


tood by & gave no warning to tho 1894, are not applicable to s 


ps regis- present action not having been com- 


pilot as to the possibility of danger or tered in New South Wales, & the pre- menced within two years from the date 


as to the breach 


of regulations as to sumption of fault does not arise against when the damages or loss or injury 


eed :—Held: in the circumstances any such vessel on proof merely that was caused should be 


the master was particeps in tho negli- she has infr 
vence of the pilot ie : 


dismissed .— 
inged any of the collision ‘ Spray” v. St. CLarR, [1928] Exch. 
t & the defence of reguwations, but only where it appears C.K. 56.-——OAN. 
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6635 --~ -6758. 
6635. Add. Annotation :—Refd. The Edison (1932), 
147 L. T. 141. 
6640. Add. Annotation :-—Consd. The Edison, 
[1932] P. 52. 
6642. Add. Annotation :—Consd. The Edison, 
[1932] P. 52. 
58a. -+—A British battleship 
damaged by collision was put into a naval 


dry dock for her repairs. The ship’s effective 
life was estimated at twenty years & she 
was under four years old at the time of the 
collision. In assessing the damages the 
registrar allowed nothing in respect of the 
use of dock & cranes, on the ground that the 
Admiralty had suffered no pecuniary expenses 
or Joss, & in respect of the loss of use of the 
ship for fifteen days, the time estimated for 
the collision repairs, he allowed interest at 
24 per cent., on half the initial costs of the 
ship for the fifteen days. The Admiralty 
appealed :—Held: that the case must go 
back to the registrar for re-assessment, for 
(i) the ship occupied the dock & used the 
cranes, etc., to the exclusion of other vessels 
& some allowance, therefore, must be made 
to the Admiralty in respect: of these items, 
& (ii) having regard to the estimated life of 
the ship, her annual depreciation & cost of 
maintenance, the amount awarded for de- 
tention appeared to have been computed on 
Beene basis.—- Tus WEST WALEs, [1932] P. 
165. 

6656. Add. Annotation :—Consd. The York, [1929] 
P.178; 101 L. J. P. 92. 

6659. Add. Annotations :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

6663. Add. Annotations :—Refd. The Tkala, [1928] 
P.86; The Edison (1932), 48 T. lL. ht, 224, 


6671 Pace Annotation :—Apld. The York, [1929] 
6674. Add, ‘Annotation :—Apld. The York, [1929] 
. 178, 


6677. Add. Cilations :—affd. sub nom. STRATH- 
FILLAN S.S. OWNERS v. IKALA S.S. OWNERS, 
THE Ika, [1929] A. C. 196; 98 L. J. P. 
ff a 140 L. T. 177; 17 Asp. M. L. C. 555, 


meee gn, :—Consd. The York, [1929] 
6678. Add. Annotation :—Refd. The Young Sid, 
[1929] P. 190. 


6689. Add. Annotation :—-Consd. The Edison, 
[1932] P. 52. 
6690. Add. Annotation :—Consd. The Edison, 


[1932] P. 52. 
. ——- —-— On special contract.}]—In Nov. 
1928, pltis.’ dredger JZ. was sunk through the 
negligence of defts., who in May, 1930, 
admitted liability. At the time of the 
casualty pltfs. were engaged in dredging 
operations in Patras Harbour, Greece, under 
a constructional contract with the Harbour 
Commissioners. The contract was a profit- 
able one to pltfs., but contained severe terms 
as to penalties if the work was not completed 


PART XII. SECT. 6, SUB-SECT. 5.—J. 


6711 i. ——— No market for such 
type of ship.]—On Aug. 14, 1926, a 


hopper digger barge belonging to the 
ieuntecs of the Clyde Navigation was 


sunk in collision with the s.s. E 

admitted that those in charge of her 

were solely to blame for the accident, hand h barge 
In an action at the instance of the el 


trustees, brought on Jan. 24, 1928, Held: the Lord O 


to assess & recover damages for (inter 
alia), the loss of the 
proved that there was no market for 
such a vessel, so that the test of market 
value was not available. 
Ordinary awarded the pursuers the 
cost of a reasonably efficient second- 


opper e 
adapting it for th apes purpose :— 


EnauisH AND Emprre Diarst SUPPLEMENT. 


within the specified period. Pltfs. had 
strained to the utmost their resources of cash 
& credit to obtain the necessary plant which 
would qualify them to perform the contract, 
& had not the means to purchase another 
dredger when the Z. was sunk. In order to 
carry on the contract, therefore, after the 
lapse of some time, pltfs. hired the dredger 
A. at a high rate. timately the Harbour 
Comrs. purchased the A. & resold her on 
easy terms to pltfs. 

In assessing the damages the registrar 
allowed the value of the Z. which he took as 
being the price paid for the A., some £9,000 
odd. He allowed in addition the cost of 
hiring the A., certain expenses while the 
plant was lying idle, a certain sum to com- 
pensate pltfs. for delay in receiving their 
profits on the contract, & interest on the 
several sums from varying dates. Defts. 
moved in objection to the report, & LANGTON, 
J. confirmed the report. Defts. appealed :— 
Held: the assessment had proceeded on the 
wrong basis; the losses sustained by pltfs. 
owing to the fact that they were using the L. 
in the performance of a very special contract 
with the Harbour Comrs. were not the direct 
& natural consequences of the collision & 
must be excluded; if pltfs. were given the 
value of the L. as a going concern at the time 
& place of her loss, which the ct. would take 
in round figures at £9,000, plus interest at. 
5 per cent. to the date of judgment, no extra 
sums could be awarded in respect of loss of 
profit or the hiring of the A.—THgE Epison, 
[1932] P.52; 101L.3.P.12; 1471. 7T.141; 
48 T. L. R. 224; 37 Com. Cas. 182, C. A. 

Annotation :-—-Refd. The Castor (1932), 48 T. L. R. 60d. 

6694b ——— Expenses of hiring substitute— Whether 
expenses reasonably incurred.] —- THE 
Epison, No. 6694a, ante. 


6705. Add. Annotation : —Refd. The Edison, [1932] 


. 52. 

6706. Add. Annotations :—Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assoc. (1929), 34 Com. Cas. 308. Consd. The 
Edison, {19382] P. 52; The Castor (1932), 
48 JT. L. R. 604. 

6708. Add. Annotations :—Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Refd. The 
Edison (1932), 48 T. L. R. 224. 

6710. Add. Annotations :—Consd. The Castor 
(1932), 48 T. L. R. 604; The Edison (1932), 
48 T. L. R. 224. 

6738. Add. Annotation :—Consd. The Edison, 
[1932] P. 52. 

6736a. Allowance to charterer under cesser clause. | 
—THE Essex Envoy, No. 2104a, ante. 

6736b. Use of naval dock & cranes—Repairs to 
erga a West WALES, No. 6653a, 
ante. 

6742. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 

6758. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 483. 


assessing the value of the barge was 
not erroneous.—-CLYDE NAVIGATION 
‘TRUSTEES v. Bowrina S.8, Co., LTp., 
[1929] S. C. 715.—8COT. 


PART XIII. SECT. 2. 
h i. Se Bridge. ]—-A.-G. FOR Britt 
Cou ae eri Foam,” a 


barge, it was 


The Lord 


& the cost of } 


SH 
UMBIA v. 
p 2D. L. R. 877; (1928) 1 W. W. R. 965. 
nary’s method of -——poAN, 
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Part XIV.—-Wreck. 


6794. Add. Annotation :—-As lo (2) Consd. Dee Con- 
Means Board v. McConnell, [1928] 2 K. B 


6796. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


6797. Add. Annotations :—Apld. Dee Conservancy 
Board v. McConnell, [1928]2 K. B. 159. 
es The Chr. Knudsen (1932), 48 T. L. R. 


6805. After this case add :— 

Negligent repair—Limitation of 
action.|—See Pusiic AurTHoRiItins, No. 949a, 
ante. 


6807. Add. Annotations :—As to (1) Consd. Dee 
Conservancy Board v. McConnell, [1928] 
2K. B.159; G. W. Ry. v. S.S. Mostyn, [1928] 
A. C. 57. Refd. Allgemeine Versicherungs- 
Geselischaft Helvetia v. German Property 
Administrator, [1931] 1 K. B. 672; Ruislip- 
Northwood Urban District Council v. Lee 
(1931), 145 L. T. 208. 


6809a. --—- ~—-~.]—-A_ ketch belonging to 
defts. sank, owing to their negligence, in a 
river, of which first pitfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf & 
the approaches thereto. Immediately after 
the sinking of the ketch, & before any 


een 








expenses were incurred in removing her, | 


defts. abandoned her. [Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. 


:— Held : | 


(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
& they could not escape liability for that 
damage by abandoning the wreck; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. — DEE 
CONSERVANCY BOARD v. MCCONNELL, [1928] 
2K. B.159; 971. J. K. B. 487; 138 L. T. 


656; 92 J. P. 54; 26 L. G. R. 204; 17 Asp. 
M. L. OC. 433, 0. A. 
6811a, —— ——- —_- ——..]—Defts.’ steamship, 


a Norwegian vessel, while docking in Stal- 
bridge Dock, Garston, caine into collision 
with & sank a bar ge. Plitfs., as owners 
of the dock, took steps to raise & remove the 
wreck, & by a writ iw rem in the present 
action claimed to recover from defts. the 
expenses which they had incurred ‘in & 
about the lighting, buoying, removal, & 
destruction of the barge.” The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ :— 
Held: the claim was for ‘‘ damage done by 
a ship,” namely, damage done hy defts.’ 
ship to pltfs.’ dock by putting an obstruction 
in it, with Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 22 (1), (a), (iv.), 
é& was properly commenced by a ey in rem. 
—THE CHR. KNUDSEN, [1932] P. 153; 101 
L.J.P.72; 48 T. L. R. 619. 


Part XV.—Salvage. 


6821. Add. Annotation :—As to (1) Consd. The 
Castor (1932), 48 T. L. R. 604. 

7056. Add. Annotations :—-As to (2) Refd. Akt. 

Ocean v. Ilarding, [1928] 2 K. B. 371; 

Fiumana Societa Di Navigazione v. Bunge & 

Co., [1930] 2 K. B. 47; Tempus Shipping Co. 

v. Louis Dreyfus & Co., [1931] 1 K. B. 195. 

Add. Annotation : _-Consd. The Castor (1932), 

48 T. L. R. 604, 

1474, Add. Annotation :-—Apld. The Castor (1082), 
48 T.L. R. 604. 

7475. Add. Annotation :—As to (1) Expld. The 
Castor (1982), 48 T. L. R. 604. 

7475a, —-—— What should be considered—Earning 
power of ship——Existence of time charter. }— 
In a salvage action pltfs. obtained an order 
for the appraisement of defts.’ ship. The 
valuer appraised the ship on the footing 
that she was employed & likely to be 
employed, but the fact that she was under 


1478. 


a profitable time charter which had nearly 
seven years unexpired was not disclosed to the 
valuer :—Held: an appraisement should be 
based on the value of a ship to her owners as 
a going concern ; the earning power under the 
charterparty should be taken into account 
as one of the elements of value ; accordingly 
the appraisement was not conclusive; &, 
on further evidence adduced in ct., the value 
should be raised from £72,820 to £85, 000.— 
Tue Castor, [1932] P. 142; 1OLT. J. P. 88; 
147 L. T. 359; 48 'T. L. R. 604. 


7476. This case should be No. 7477a. 
7477b. »|—TnE Casror, No. 7475a, ante. 


7881. Add. Annotation :—Consd. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. BR. 542. 

7910. Add. Annotation :—Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co., [1931] 1 K. B. 195. 





Part XVI.—--Pilotage. 


8002. Add. Citation :—17 Asp. M. L. C. 338. 
8030. Add. Annotation :—Distd. Humber Con- 


G. (a). DRY DOCK 
o ii—— —— -——.}-Pacirio THE M.8. 


Lrp., & VANCOUVER 
SALVAGE Co., 
pee HomsE INSURANCE D. 


29 


servancy Board v. Federated Coal & Shipping 
Co., [1928] 1 KX. B. 492. 


Co. OF Nae coe vy. ''HE MLS. 
ne pe “5 Beds ne W. W. R. 153; 2 
L. 43 B.C. RR. 434 — CAN. 


LTD. ¥v. 


Cases 8057—8215. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part XVIIl.—Shipping Casualties. 


8057. Add. Annotation :—Refd. The Royal Star (1927), 97 L. J. P. 49. 


Part XVIII—Limitation of Liability of Owners and Others. 


8088. Add. Citation :-—17 Asp. M. L. C. 270. 
Add. Annotations :—Consd. The Ruapehu 
(No. 2), [1929] P. 305. Refd. Gosse Millard 
v. Canadian Government Merchant Marine, 
PC ia Can Co. v. Same, [1927] 2 K. B. 


8099. Add. Annotation :—As to (2) Consd. Tempus 
rid eae Co. v. Louis Dreyfus & Co. (1930), 


81038. Patek pace :— As to (1) Consd. Tempus 

Shipping g Co. v. Louis Dreyfus & Co., [1931] 

1 B. 195. Refd. Cosmopolitan Shipping 

Co. (Inc.) v. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 148 L. T. 296. 


8108a. Loss direct consequence of fire.}— 
Tempus SHIPPING Co., Lrp. v. DREYFUS 
(Louis) & Co., Lrp., No. 3099a, ante. 


8104a. Dock owner with controlling interest in 
second dock—Whether second dock included 
in ‘‘the area ’’ for purpose of calculating 
liability.]—Pltfs., a limited co., owned docks 
at B.,in one of which defts.’ vessel R. received 
damage. The #. was the largest vessel 
which had been in those docks within the 
statutory period, but pltfs. also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the R. had been docked :—Held: even 
assuming pltfs. exercised an ower over 
the F. docks within 1900 Act, s. 2 (1), those 
docks were not within ‘“ the area ’’ con- 
templated by the sect., namely, the area 





containing within if the particular dock in 
which the damage was caused; & pltfs. 
were entitled to a limitation decree based 
oe eae tonnage of the R.—TaHr RUAPEHU, 

2, [1929] P. 805; 98 L. J. P. 1867; 142 
Le. 96; 45 T. L. R. 657; 18 Asp. M. L. 0. 
64 ; eub nom. GREEN (Re & H.) & SILLEy 
WeErIrR, Lrp. v. Ruapenv 8.S. Owners, 85 
Com. Cas. 86. 


8108. Add. Annotation :—As to (1) Refd. Great 
Western Ry. Co. v. Kassos Steam Navigation 
Co. (1930), 144 L. T. 121. 


8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retros ective.|—Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a collision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation.—THE 
LANGDALE (1907), 76L. J. P.154; 23 T.L. R. 
683. 

8182. Add. Annotation :—Refd. Young v. Mer- 
chants Marine Insurance Co. (19382), 37 Com. 
Cas. 250. 

8134. Add. Annotution :—-Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 250. 

8185. Add. Annotation :—Refd. Young v. Mer- 
chants Marine Insurance Co. (19382), 48 
T. L. R. 579. 


Part XIX.—-Liens on Ship, Freight and Cargo. 


8189. Add. Annotation :—Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 656. 


PART XVIII. SECT. 1. 
Whether limitation binding on 
Conn. }-—The Crown is not bound by 
Merchant Shipping Act, 1894 (ec. 60), 
gs. 503. Where therefore the South 
more Railways & Harbours sued 
co. for damages arising out of the 
of a ship owned by resp. in the 
a pereee te to a harbour & the latter 
pleaded sect. 503 :—Held: an ex- 


occasions ; they 


Tarn “ R. 


PART XVIII. SECT. 5, SUB-SECT. 4. 

sc. Onus of proof.j}—Held : 
was on petitioners of showing that the 
damage did not arise on 
establish ‘that the second collision Sched. II. 
was caused by the same mistake as 
caused the first.—THE ‘* LUCULLIT 
MACKAY,” [1929] 8. C. 


8215. Add. Annotation :—Consd. Dee Conservancy 


Board v. McConnell, [1928] 2 K. B. 159. 
under Merchant Ship ipping AS Act, 1804, 
the onus § 503, as amend Merchant 


Shipping Act, 1906, s. 65, the words 
“engine room space ” in secta. 78, 
503 of the Act of 1894, & in r. 3 in 
thereto, mean the whole of 
the space occupied by the propelling 
power of a steamship, including the 
eugine room space, &, accordingly, the 
proper method of calculating the 


distinct 


must therefore 


ee 


Seption to this portion of the plea 
should have been allowed.—Sovru 
AFRICAN Rarways & HARBOURS 1. 
SMITH’s COASTERS (PTY.), Lrn., [1931] 
App. D. 113.—S. AF. 


PART XVIII. SECT. 2. 


» Dumb barge.J-—A lighter was not 
Serieterad: & although originally fitted 
with a rudder, at the time of the col- 
lision it bad neither a rudder nor side- 
lights nor any means of propulsion. 
It was used by the owner to carry cargo 
from a deepwater port to a shallow 
water Det fe lr such a lighter 
was = nip i“ within sect. 503 of 
Merchant Sh Pring Act, 1894 eS 
MAN (WILLIAM) & SONS Pry., 

MARINE BOARD OF T ADNGHERER (1031, 
24 Tas. L. R. 64.—-AUS. 


v. 
(Ct. of Sess.) 401.—SCOT. 


PART XVIII. SECT. 5, SUB-SECT. 5. 

gi. — ——~— ——.]—Held: the 
words ** engine-room space deducted ” 
as found in Canada Shipping Act, 
R. 8. C., 1927, 8. 904, & in the corre- 
sponding provision of the Merchant 


pping Act, 1894, refers to tho 
deduction allowed for propelling power 
as appearing in the certifica of 


registry. In calculating the tonnage 
of a ship in limitation of liabflity pro- 
ceedings, the tonnage allowed for the 
ower aude add space must be added 
o the yore ee ee 
8.8. Co., Lrnp. ai ge ee ATLANTI 
TRaNerT Co., [1929] Ex. ©, R. 108. 


g il. ~———-.}+~Held: for 
the purposes of limitation of Hability 
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tonnage of a vessel for the above 
urpose is to add to the net register 
onnage, as shown ae hoc ahip’s 
certificate of re 
therein deduc “on penn of 
tie tk required for propeoe BO" S R Fane 
ae ( aay s. 


61; 47 N 178, 
OL SUS 
sod XIX. SECT. si SUB-SECT. 1. 
Whether as le.J— Held: in 
an “notion for iris by collision, 
the sale of one of edhe pe by the owner 
does not disenti from enforcing 
a maritime tear on marine other ship. 


Such a lien is in general, & in suck? 


Case a8 is un able.—-Durr 
Trem ** Progress,” {1 28] Exch. CG. R. 


157.——CAN. 


8216. Add. Annotation: —Refd. G.W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57. 

g282. Add. Annotation :—Refd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 5638. : 

3298. Add. Annotation :—Generally, Retd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 656. 

8406a. Lien for wages & disbursements on same 
footing.|}—In June, 1931, the steamship 
M. was supplied by a firm of necessaries 
men with bunker coal, for which the then 
master bound himself & the ship, & in 
Jan. 1932, another firm supplied the ship 
with coal, for which the succeeding master 
bound himself & the ship. In actions in rem 
in the names of the respective masters for 
disbursements :—Held : (1) the claims ranked 
pari passu & not in the inverse order of their 
attachment; (2) the lien of the master for 
disbursements is the same as his lien for 
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wages, & accordingly ranks on the same 
footing; (3) the master’s lien for wages is post- 
oned to that of the crew.—The Mona, [1932] 
-109; 101 L. J. P.67; 147 L. T. 260; 48 
T. L. R. 555. 
8406b. Disbursements by successive masters. }— 
The Mons, No. 8406a, ante. 


8409. Add. Annotation :—As to (2) Folld. The 
Mons, [1932] P. 109. 
8437a. -]—The Mons, No. 8406a, ardée. 

8443. Add. Annotation :—Generally, Refd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 556. 
8448. Add. Annotation :—Refd. The Zigurds (No. 4) 

(1932), 48 T. L. R. 563. 





8457. Add. Annotation :—Distd. The Zigurds 
(No. 1) (1932), 48 T. L. R. 556. 
8498. Add. Annotation :—Refd. The London, 


[1931] P. 14. 


Part XX.—Lighthouses. 


8511a. Liability as foreign-going ship—Effect of 
loading & unloading cargo at home ports on 
outward voyage.|}—Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad & has paid light dues for a 
voyage as a foreign-going ship & then calls 
at other home ports & loads cargo at those 
home ports with a foreign destination, is not 


liable in addition to pay light dues as a home- 
trade ship merely because she also loads 
cargo at one of those home ports & dis- 
charges it at her last home port of loading.— 
TRINITY HOUSE CORPN. v. CEDAR BRANCH 
S.S. Owners (1930), 46 T. L. R. 541; 148 
a 352; 74 Sol. Jo. 438; 18 Asp. M. L. C. 


Part XXl.——Harbours, Docks and Piers. 


8534. Add. Citation :-—26 L. G. R. 1. 

85438. Add. Annotation :—As to (1) Refd. British 
Trawlers Federation, Ltd. v. London & 
North Eastern Ry. Co. (19382), 48 T. L. R. 
AQ1. 

8546. Add. Annotation :—Refd. 
Avgherino, [1928] A. C. 290. 


8564a. Exemption—Abolition of.|—Held: the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the-exemption to have 


Busby v. 


been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15).—NEw- 
PORT CORPN. v. ISLE OF WIGHT FARMERS’ 
TRADING SOCIETY, Jurp. (1928), 92 J. P. 109. 


8594a. Construction of special Act against 
company.]—By the Liverpool Dock Acts of 
8 Anne & 2 Geo. 3, certain tonnage duties 
are payable to the dock co. on all vessels 
sailing with cargoes outwards or inwards, so 
as no ship shall be liable to pay more than 
once for the same voyage out & home. This 
is one entire duty imposed upon one entire 





a a e 

b i. .}—Services performed 
by a man cngaged to superintend the 
installation of machinery in a ship, to 
have charge of all the operations of 
itting out, purchasing supplies, & 
finding occupation for the ship, ote., 
do not create in his favour a maritime 
lien. His subsequent assumption of 
the duties of master involving the 
navigation of the vessel would, if 
properly proven, create a maritime lien 
for his services during the period when 
he was engaged in carrying ont his 
duties as master.—NICHOLSON & SHAW 
can JOYLAND, [1931] Ex. C. R. 70.— 








PART XIX. SECT. 4, SUB-SECT. 1. 

peel0 i. Determined by lex fori.\— 
The 4. was an American vessel on 
which H. & EK. Holding Company Inc., 
a New York held a mtge. Messrs. 
ra C. & M., Inc., of Connecticut had 
urnished certain necessaries to the 
vessel, for which the laws of the United 
States gave a maritime Hen. The 


vessel was subsequently libelled & sold 
in New Brunswick, Canada, & the 
proceeds of the sale were deposited in 
et. for subsequent distribution, The 
mtgee. appeared & claimed that his 
mtge. should be preferred to the claiin 
of materiahnen :—-Held: though by 
Iinglish Jaw a maritime licn created by 
a foreign law, under circumstances 
which do not give rise to a maritime 
lien according to English law, is re- 
cognised ; the Feta which it will be 
given in the distribution of proceeds 
is treated as rene only to the remedy 
determined by the law of the forum at 
which the vessel] is libelled & sold, the 
mtge. should be preferred to the claims 
of the materialman.—MAkQUIS— %. 
Pat: ASTORIA, [1931] Ex. C. R. 195.—- 


PART XXI. SECT. 1. 


sp. Lease of wharf—Ejectment.)— 
Where a wharfside site in the B. 
Harbour E. London, had been leased 
to applt. by the Union of 8. Africa, 
who was the owner of the site, & an 
action for ejectment had been brought 
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by the 8. African Rys. & Harbours :— 
Held: as pltf. was the Governor- 
General in Council, who in railway & 
harbour matters sued in the name of 
the S. African Rys. & Hurbours as 
directed by sect. 65 of Act 22 of 1916, 
& who owned the wharfside site, a 
contention that pltf. was not the 
owner of the site could vot be sus- 
tained.— WINTER v. 8S. AFRICAN Rys. & 
H arBours, (1929) App. D. 100.—S. AF. 


PART XXI. SECT. 4. 


i, —— Ship sunk in harbour 
—Liability of owner for expenses of 
lighting, buoying &: destruction. |—Reg. 
63 of the regs. under Railways & 
Harbours Regulation, Control & Man- 
agement Act is ultra vires in so far 
as it purports to provide that the 
expenses reasonably incorred by the 
administration in the lighting, buoying, 
& destruction of a ship sunk in the 
harbour may be recovered from the 
owner or his agent.—SMITH’S COASTERS 
PROPRIETARY), LTb. v. SOUTH AFRICAN 

AILWays & Harpours, [1930] N. L. R. 
103,-—S. AF e 
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voyage out & home, if there be either an out- 
ward or an inward cargo in such voyage, 
but without making any advance if there 
should be both. 

Must we not suppose that the legislature 
intended to use these words in the sense 
in which they are commonly understood ; 
that is, as descriptive of a voyage com- 
mencing from & terminating in the country 
to which the ship belongs, or, as here, in 
some particular port of such country? If 
the words would fairly admit of different 
meanings, it would be right to adopt that 
which would be most favourable to the 
interest of the public, & most against that of 
the co.; because the co. in bargaining with 
the public ought to take care to express 
distinctly what payments they were to 
receive ; & because the public ought not to 
be charged, unless it be clear that it was so 
intended (LORD ELLENBOROUGH, C.J.).— 
GILDART v. GLADSTONE (1809), 11 East, 6765 ; 
103 E. R. 1167. 

Annotations :—Consd. Portsmouth Floating Bridge Co. v. 
Nance (1843), 6 Seott N. R. 823; Stockton & Darlington 
Ry. Co. vw. Barrett (1844), 7 Man. & G. 870; Pryce v. 
Monmouth Canal & Ry. Co. (1879), 4 App. Cas. 197. 

8629a. No duty to disclose condition 

of berth.]—Pltfs.’ steamship was damaged by 
lying in an uneven berth at a wharf owned by 
defts., a railway co. Defts.’ harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
roviding the master with funds to pay the 
abourers discharging the cargo. Before 
pitfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the accommodation of 
vessels, & all vessels brought alongside 
remained at the sole risk of their owners & 
on the terms that the co. should ‘in no 
event whatever be liable for any damage 
. . » however caused to or suffered by any 
such vessel.’’ The harbour master did not 
in fact know that the berth was defective :— 
Held: (1) evenif the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it was not his 
duty to impart to pltfs. information, acquired 
as harbour master, which would be against 
the interests of defts. & of the harbour master 
to disclose; (2) the notice did not form part of 
the contract between pltfs. & defts., & afforded 
defts. no defence; & accordingly pltis. were 
entitled to judgment.—THE HAYLE, [1929] 








PART XXI. SECT. 7. 


st. Liabilily of caretaker of buoys— 
Dumage to tndividual.}—HARKINS  v. 


PART XXI. SECT. 12, SUB-SECT. 2.-- ing the 


to 

8685 ill. --In an action of to 

damages brought by a ouivowner of 
against harbour trustees for {fnjuries 

sustained by his ship through being 

given a foul berth in their harbour, it 

was established that the berth in 


dredge at the 
a 





berth, 





question was in a tidal rivor,; 
debris discharged into the berth from 
a sewer formed a mound on the 
bottom of the berth which was a 
danger to ships eee ee ground at 
the ebb of the tide; 

berth defenders, in view of it; 
this tendency, made it their practice 


1 
ater depth than at other parte 
the but that 

system of examination existed; that 
the berth had in fact been dredged 
some three weeks 
arrived, but that no special precautio 


P. 275; 99 L. J. P. 145; 141 L. T. 429; 45 
T. L. R. 560; 18 Asp. M. L. C. 60. 

8643. Add. Annolation :— Generally, Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 

8645. Add. Citations :—92 J. P. 18; 44 T. L. R° 
179; 72 Sol. Jo. 16; 26 L. G. BR. 91; 17 
Asp. M. L. ©. 367. 

Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


8661. Add. Citations :-—affd. (1927), 138 L. T. 


382; 26 L. G. R. 1; sub nom. Boston 
CORPN. v. WITHAM OUTFALL BOARD, 92 
J.P.1, 0.1. 


8665. Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159; 
Guilfoyle v. Port of London Authority, [19382] 
1 K. B. 336. Refd. Blundy, Clark & Co. v. 
London & North Eastern Railway (1931), 
100 L. J. K. B. 401; Hall v. Brooklands 
eee Club (1982), 48 T. L. R. 
546. 


8688a. ——.]—THE ITAYLe, No. 8629a, anie. 


8697a. Damage ‘‘in connection with ’’ towage-— 
What amounts to.]—Pitfs.’ steamship with 
two tugs in the employ of defts., the Port of 
London Authority, fast to her, was proceed- 
ing from the Albert Dock to the Victoria 
Dock. Defts.’ lock foreman had signalled 
to her to enter the narrow Cutting, some 
300 feet long, between the two docks, but 
at about the same time he had signalled to 
another tug that she could entcr the Cutting 
from the opposite end. In order to avoid 
collision with that tug the steamship put her 
engines astern, with the result that she got 
out of position & struck the walls of the 
Cutting, doing herself damage. Defts. relied 
on the terms of the towage contract, which 
contained a clause that the owners of the 
ship being vowed or transported would ‘“ in- 
demnify & hold harmless the Port Authority ” 
against claims in respect of damage of any 
kind ‘ arising in the course of & in connection 
with the towage or transport,” & whether 
caused or contributed to by any negligence 
on the part of the Port Authority’s servants : 
—Held: (1) the clause was not an indemnity 
against pe & party claims, but only 
against third party claims; (2) the damage 
did not arise ‘“‘in connection with” the 
towage or transport; & accordingly the 
shipowners were entitled to recover the 
amount of the damage caused by the negli- 
gence of defts.’ servant.— CARLTON, 
[1931] P. 186; 100 L. J. P. 100; 145 L. T. 
Sine 47 T. L. R. 517; 18 Asp. M. L. C. 
(). 


8698a. Whether applicable to party & party 
claims.}—THE CARLTON, No. 8697a, ante. 


that had been taken to ascertain its 
dition before aassigni her to it :— 
Held: defenders had failed to estab- 
lush that they had taken reasonable 
care to make sure that the berth should 
be in a safe condition for veasels usi 

& accordingly, as the ship 
been injured owing to the condition 
of the berth, defenders were liable for 
the damage occasioned by their 
neg gence. CORMACK (OWNER OF THE 
S.S. °* COLINTON ’’) v. DUNDEE HaR- 
aor Trusress, [1930] 8S. OC. 112.— 


that when dredg- 


of the mound 


at no vreguiar 


before the ship 
n 
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s7ila. —— 
$715. Add. Citations :—138 L. T. 286 ; 


8715a. 


3700. Add. Annotations :—Consd. McAlister (or 


Donoghue) v. Stevenson (1932); 101 L. J. 
P. C. 119. Refd. Oliver v. Sadler & Co., 
[1929] A. C. 584; Bottomley v. Bannister 
(1931), 101 LL. is K., B. 46. 

-]—THE HAYLE, No. 8629a, anie. 


17 Asp. 





M. L. 0. 347; 33 Com. Cas. 79. 


Add. Annotations :—As to (1) Folld. Wickett 
v. Port of London Authority (1928), 138 L. T 
668. Refd. The Hayle, [1929] P. 275. 


-.|—Pltf., a lighterman, was in 
charge of a barge, which was being taken from 
a dock through a lock. The dock & lock 
were both the property of defts. While pltf. 
was navigating the barge under the orders 
& directions of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries. Pltf. had no option to 
refuse to take the rope on board. Defts. 
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relied on the terms of a notice, exhibited on 
the pierhead of the lock, to the effect that , 
lightermen availing themselves of the 
facilities & assistance of defts.’ servants 
must do so at their own risk, & upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the craft or to or by any person on board 
thereof :—Held: the words of the above 
notice were primd facie adequate to exempt 
defts. from liability for the negligence of 
their servants, & the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fact that he was in 
the circumstances ‘‘ availing himself of the 
facilities & assistance ’’ of defts., & did not 
deprive defts. of the exemption afforded by 
the notice.—WIcKETT v. Port or LONDON 
Avutnonitry, [1929] 1 K. B. 216; 98 L. J. 
K. B. 222; 188 L. T’. 668. 


Part XXI11.—Pleasure Yachts. 


8732a. Survey by Lloyd’s Register--Liability of 


individual surveyor—Negligence.}—PItf., who 
was the owner of a yacht, requested the 
society known as Lloyd’s Register to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from lia- 
bility, & the survey was conducted by two of 
the society’ssurveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certified that the 
vacht had been reported to be in a good & 
efficient state & that she had been classed as 
Al. In fitting out the yacht for sea pltf. 
found that the mainmast was rotten in places 


& wholly unfit for use, & he claimed damages 
from deft. for negligence & breach of duty :— 
Held: there was no privity of contract 
between pltf. & deft., & that independently 
of contract deft. owed to pltf. no duty of 
care or skill with regard to the survey, & 
therefore the action failed.—HUMPHERY v. 
Bowers (1929), 45 T. L. R. 297: 73 Sol. Jo. 
191; 34 Com. Cas. 189. 


Yacht broker ~—-Business carried on by executor 
-——-Duty not to enter into competition. ]— 
See ExecuTors, No. 5977a, ante. 


Part XXV.-—Requisition 


8733. Add. Annolation :—As to (2) Distd. Ensign 
Shipping Co. v. I. R. Comrs. (1928), 139 LL. T. 
111. 


8749. Add. Annotation :--Consd. 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. 

8750. Add. 


[1928] 2 K. B. 534. 


8751. Add. Annotations :-—Consd. 
». Board of Trade, [1928] 2 IK. B. 5384. Refd. 


PART XXV. SECT. 2. 


8746 i. Amount of ; 
/nterest.}:—The Crown, in Apr. 1918, 
pursuant to Order in Council passed 
under War Mearures Act. 1914, 
requisitioned resps.’ ship. The Ex- 
chequer Ct. of Canada fixed the com- 
pensation at $11,000 with interest 
hereon from date of requisition to 
date of judgment. The Crown ap- 
pealed against tho allowance of 
interest :—Held: the allowance for 
interest should be sect aside. The 
right to interest does not depend on 
the income earning capacity of the 


Annotations :—Consd. Clan Line 
Steamers v. Board of Trade (1928), 140 L. T. 
33; The Clan Matheson, 
514, Refd. Hain S.S. Co. v. Board of Trade, 


87538. Add. 
Clan Line 


[1929] ©. A. 


Hain S.S. Co. 


property requisitioned. Where interest 
is allowed, it. is on the ground of express 
or implied contract or by virtue of a 
statute: & no such ground oxisted 
here. Interest was really asked for 
bere as damages for detention of the 
compensation money pending the 
ascertainment of what was due; & 
as such it could not be recovered.— 
R. v. MacKay, [1930] S. Cc. R. 130; 
1D. . R. 1005; revsg. tn part, (1928) 
Ex. CO. R. 149,—CAN, 


h i. ——— Palue at time of he tad etaal 
—The S. was requisitioned by the 
Canadian Government in 1918. In 


Clan Line 
The Clan Matheson, [1929] A. C. 614. 
Annotations :—Consd. 
Steamers v. 
Matheson, [1929] A. C. 514; Iain S.S. Co. 
v. Board of Trade, [1928] 2 K. TB. 534. 


8754. Add. Annotation :—Refd. Clan Line Steamers 
v. Board of Trade (1928), 97 L. J. K. B. 735. 
8755. Add. Annotations :—-As fo (1) Consd. Clan 
Jiine Steamers v. Board of Trade, [1928] 
2 K. B. 557. 


of Trade, 
(2) Apld. Board of Trade v. Hain 8.S. Co., 


of Ship by Government. 


Steamers v. Board of Trade, 


Clan  J.ine 
Board of Trade, The Clan 


Refd. Hain S.S. Co. v. Board 


[1928] 2 K. B. 534. As to 


1924 the claimant was notified of tho 
release of the vessel. At that time 
she was lying partly submerged, at 
Kingston, a derelict hulk of no value, 
& claimant refused to take dellvery 
thereof :—Held: on the facts, the 
question of hire disappeared, & that 
the controversy resumed itself into a 
question of compensation for the value 
of the vessel so appropriated, as at the 
date of the requisition thoreof, & not 
for the profita that could have been 
made out of the vessel during the 
eriod of requisition.—MacKray v. R., 
1928} Bxoh. C. R. 149: on appeal, 
{1930} S. C. R. 130.—CAN. 


Cases 87558788. 


8755a. -—.]—The 


[1929] A. O. 5384. Consd. Clan Line Steamers 
A ara Trade, The Clan Matheson, [1929] 
. ©. 614. . 


C. M. was re- 
quisitioned on behalf of the Crown in 1917 
by a charterparty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for ‘‘ all consequences 
of hostilities or warlike operations.’’ Whilst 
so requisitioned, the C. M. sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
port, with a cargo, 84 per cent. of which 
in weight was for the civil commissariat, & 
16 per cent. in weight was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the W. F., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy was proceeding at night 
without lights the steering-gear of the C. JZ. 
suddenly broke down, she sheered seven points 
off her course & came across the bows of the 
W. F., by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. M.:—Held: (1) the 
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arbitrator was entitled to find that the 
C. M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a rtion of her cargo 
consisted of war material; (2) the loss of 
the C. M. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear & her sheering off her 
course.—CLAN LINE STEAMHRS, Lip. v. 
BoaRkD a TRADE, THE CLAN MATHESON, 
[1929] A. OC. 614; 98 L. J. K. B. 408; 141 
L. T. sy 45 T. L. R. 408; 85 Com. Cas. 
15; 18 Asp. M. L. O. 1, H. L. 


Add. Annotations a to (2) ae aa of 
Trade v. Hain S.S. [1929] A. ©. 6384. 
Generally, Refd. Dae Bros. & Co. ». Brooks 
(1982), 87 Com. Cas. 224. 


8760. Add. Citations :—[{1928] 2 K. B. 534; 139 


L. T. 65666; 84 Com. Cas. 1; 17 Asp. 
M. L. C. 520, C. A. 3 ha geen Poe OF 
TRADE v. Han S.S. , [1929] A 534 ; 
98 L. J. K. B. 638s 141 L. T. “485 45 
T. L. R. 550; 35 Com. Cas. 29; 18 ‘Asp. 
M. L. C. 15, O. L. 

Add. Annotation ;:—As to (2) Apld. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 


Part XXVI.—The Trinity Masters. 


8788. Add. Annotations :—As to (1) Refd. The 


Otranto, [1930] P. 110; Hall v. British Oil 
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& Cake Mills (1930), 23 B. C. 529 
Ags to (2) Apld. The Tovarisch, ¥F4930) &. 1. 


Vol. XLII. Case 


SMALL HOLDINGS, SMALL DWELLINGS AND 
ALLOTMENTS. 


Part !11.—Allotments. 


23. After this case add :—Exemption from rates.]—See Local Government Act, 1929 (c. 17), s. 67. 





PART I. SECT. 5. taking to buy th ene mndee puceouneey. Fe mas to memove pi 

greement expt uy the straw produced a o term arriv some days r 
pote: Mh veil rap ile uajore expiry of me the threshing that year’s crop, & took up the position that he was 
Small Landholders (Sootlana) Act, 1911, +0 Rey a oertatn fb ely bat On the _ entitled to a rquewel of bis lease under 
g. 32.]—A statutory small tenant, "under faith of the agreement the landlord above sect. (4):—Held: above sect. 
a lease terminating at Whit Sunday, advertised the farm for sale with entry aia not ap iy te the circumstances of 
1929, entered into an agreement with 4t Martinmas 1926, & the farm was he cave. o CREY NE v. PATERSON, [1929] 
his fandiord to quit the holding at sold. The tenant, who knew of those g C. (Ct. of Sess.) 119.—SCOT. 


Cases 6—1103. 


SOLICITORS. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part I|.—Admission and Registration. 


6. Add. Annotation :—Refd. Edwards v. A. G. for Canada (1929), 46 T. L. R. 4. 


Part IV.——Solicitor and Client. 


699. Add. Annotation :—Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 


1 Ch. 289. 


818. Add. Citation :—affd. (1929), 45 T. L. R. 


264, C. A. 
904a 





‘Sol. Jo. 337. 


PART It. SECT. 2, SUB-SECT. 1. 

sx. Effect of alteration of law—On 
right ta admission. ]}—Appct. on July 30, 
1930, entered into written articles with 
an attorney who had not heen in 
practice for seven years. On Aug. 1, 
1930, R. 8S. C., Ord. 32, r. 53, was 
repealed & a new rule was rubstituted 
which provided that no attorney who 
had not practised in Natal for at least 
seven years should be entitled to take 
under articles any candidate attorney. 
Appct. applied for admission as & 
candidate attorney & the application 
was opposed by the Law Suciety :— 
Held: granting the application, by 
entering into the articles prior to the 
repeal of r. 53 appct. had acquired a 
right which was preserved to him by 
sect. 13 of Act 5, 1910.—Hx p. Dr 
SOUZA (1930), 51 N. L. R. 221.— 


A * 


PART II. SECT. 2, SUB-SECT. 5. 

sm. Absence during illness—<Ad- 
ditional service.j\--The Rules of the 
Council -of Legal Education provided 


that an articled clerk may serve under 


special provisions in the articles for 
such terin as is necessary to complete 
the full term of service required by 
the rules, where he has been absent 
from the service for a period not 
exceeding thirty duys in each year 
with the consent of the person to whom 
he is bound. An articled clerk, whose 
articles contained such special pro- 
visions & whose required term of scr- 
vice was four years, was absent from 
service during the fourth year for 
114 days owing to illness. Under the 
special provisions in the articles he 
served for an additional period of thirty 
days, which ended on Apr. 16. He 
continued to serve the master, & on 
June 27 entered into supplementary 
urticles for a further period of eighty- 
four duys :—Hield : the clerk’s service 
did not comply with the requircments 
as to service under articles, & a special 
order that his service had been sufficient 
should be refused.—ir yp. AUERN, 
Bake: 1V. 6. R. 292; Argus Tl. R. 246. 


PART If. SECT. 5. 

179 3. When application grantcd—- 
Solicitor called to the Bar—-A ppointed to 
judicial office—Office abolishcd.|)—A 
bOlr., admitted In 1894, was struck off 
the roll at his own request in 1900 in 
order to be called to the Irish Bar. He 
was called to the Bar in the latter year. 
In 1918 he became a judge of the 


——.]-- Luck v. MEYLER (1928), 72 


| 





962a. Exchange of lands.]—BARTTER v. GAMBRILL 
(1932), 76 Sol. Jo. 868. 


1096. Add. Annotation :—Refd. Re Lloyds Bank, 


Ch. 289. 


Ltd., Bomze & Lederman v. Bomze, [1931] 1 
1108. Add. Annotation :—Refd. Slingsby v. Dis- 


trict Bank, Ltd. (1931), 48 T. L. R. 114. 


Chancery Div. of the then High Ct. in 
Ireland, & later in the same year a 
Lord Justice of the then Ct. of Appeal 
in Ireland. He held the latter offico 
until 1924, when, following the change 
of government in Ireland, the office 
was abolished. Subsequently he was 
called to the English Bar, but, owing 
to iness, was comnpelled to abandon 
his practice. Fle was then disbarred 
both in Ireland & in England af his 
own reqnest, with a view to his being 
readmitted a solr. in the Irish Iree 
State. He now app oe to be so re- 
admitted. The ncorporated Law 
Society did not oppose the application : 
—Held: the application be granted 
having regard to the special circum- 
stances of the case, riz., that appct. 
did not retire from his judicial office 
voluntary, but owing to its abolition ; 
that as a solr. he would not be an 
otficor of, or practise in, any ct. in 
which he sat as a judgo; that upwards 
of five years had elapsed since he had 
ceased to hold tudicial offlec, & during 
the greater part of that time he had 
lived out of Ireland ; & that the reason 
for the application was the state of his 
health, which required active occupa- 
tion, this motive displacing the idea 
of any fiuproper or corrupt considera- 
tion behind the application. Appct. 
was, howevor, required to give an 
undertaking that he would not sevk 
personal audience in any of tho cts.— 
Re Sonrorrors Acr & Sm JAMES 
O’Connor, [1930] I. R. 623.— IR. 


PART IV. SECT. 1, SUB-SECT. 1. 


380 ii. ——-.]-- It is the duty of a 
soJr. tuo obtain a written authority 
from his client before he commences 
a suit.—SaLE & SALK v. MCMILLAN, 
11931} 4 D. L. BR. 20383: O. BR. 418; 
revsd, on other grounds, [19382}2 D. L.A. 
315: S.C. it. 543.—-CAN, 


PART IV. SECT. 1, SUB-SECT. 3. 


ti, -——— -J—Where 8 solr. 
has undertaken legal business without 
# written retainer, & afterwards has 
a dispute with the client as to the 
authority conferred thereby, & there 
is nothing but assertion against 
assertion, the ct. must accept the 
client’s denia] as against the affirma- 
tion of the solr.—EccLEs v. RUASELL, 
J1928] 3 W. W. RR. 765; affd., [1929] 3 
D. L. R. 32; 2 W. W. BR. 143.— CAN. 


t ii, -——— ——-- —---.}- A solr. may 
prove the fact of his rctainer by a 
client without the production of a 
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written retainer, but if the only 
evidence as to retainer is on affidavit, 
& consists merely of assertion & 
counter-assertion, the solr. fails to 
prove the retainer.—MURPHY v. LIES- 
FIELD (1930), V. L. R. 142; Argus 
jl. Fes 94.—AUS. 


PART IV. SECT. 1, SUB-SECT. 7.—F. 


sy. Joint retainer—Denial of liability 
—‘* Reasonably necessary services.’’|— 
NORTHERN Li¥E AS8’CE Co. OF CANADA 
v. MCMASTER, [1928) 3 D. L. R. 497; 
{1928} S.C. R. 512: affg. S.C. subnom. 
Re SOLICrroRs, 33 O. W. N.175.—CAN. 

sz. Whether permissible — Separate 
defences ~No conflict of interest.}-—— 
Where there is no conflict of interest 
between co-defts. so far as the action 
is concerned, there is no reason why 
a solr. who had acted as solr. for ono 
of them prior to the action & with 
respect to it should not act as the 
other’s solr. & counsel in the action, 
even though they put in separate 
dofences.~-WADDELL ». GRAY-CAMP- 
BELL, LTp. & Scarrow, [1929] 3 
D. L. R. 488; 2 W. W. RR. 1135 23 
S. LL. RR. 527: revsg., (192932 D. i. it. 
062; 1 W. W. Rh. 241.—CAN. 


PART IV. sad 7 ata 2. 
- (ce). 
t i. —— Liability of solicilor.}— 
McRAN v. SCNERMERHORN (1858), 2 
I, It. 261.--CAN, 


PART IV. sasha 2, SUB-SECT. 2.-—— 


sa. Submission to judgment.]—DuBve 
vt. MARSTON CORPN., [1928] 1D. L. R. 
225 . {1927) s. C. KR. 52 --CAN., 


PART IV. SECT. 8, SUB-SECT. 3.—B. 


ri. —---——-.]—-The sume considcrations 
Which apply to a purchase by a solr. 
from his cHent apply also to a sale by 
a solr. to his cllent; & the obligations 
of a clerk in the service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the solr.’s client goes direct, 
are no less in the matter upon which 
the clerk proceeds than are the obliga- 
tions of the solr. himself. In such 
circumstances the solr.’a clerk will 
stand in a fiduciary relation to the 
client, although there be no privity of 
coutract between himself & such client : 
& before aciling bis own property to the 
client he will be bound to make full 
disclosure to such client of his interest 
in such property.—BLAiIR v. MARTIN, 
11929] N. Z L. R. 225.—N.Z, 


1228a. 


of costs which can 


Vol. XLI.—Solicitors. 


Cases 1203—1391a. 


Part Vl—Remuneration of Solicitors——Costs. 


1208. After this case add :— 


Tender of debt without costs—Before action 
brought.|—See BANKERS, Vol. III., p. 200, 
No. 453; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 


1207. Add. Annotation :—As to (1) Consd. Re 


Debtor, [1929] 2 Ch. 146. 


Agreement to give security.}—By 
Attorneys’ & Solrs.’ Act, 1870 (c. 28), a. 4, 
amended by Solrs. Remuneration Act, 1881 
(c. 44), as. 2, 8, a solr. may make an agree- 
ment in writing with his client respecting 
the amount & manner of payment for the 
whole or any part of any past or future 
services, fees, charges, or disbursements in 
respect of contentious business done or to be 
done by the solr. either by a gross sum or by 
commission or percentage, or by salary or 
otherwise, & either at the same or at a greater 
or at a less rate as or than the rate at which 
he would otherwise be entitled to be re- 
muncrated: Provided that the amount 
payable under the agreement shall not be 
received by the solr. until the agreement has 
been examined & allowed by a Taxing 
Master :—J/eld: this section does not apply 
to an agreement by a client to give his solr. 
security, whether by way of a charge upon 
or an assignment of part of a fund to be 
received by the sulr. for the amount of costs 
to which upon taxation the solr. may be 





PART VI. SECT. 1. 


.}—Where there is no tariff 
be applied to ff i. 





W. W. 1. 3862; 2D. L. 1. 5983 39 
Man. 1 oF kh. 360.—CAN. 


- No contract to do work at 


found to be entitled ; but an agreement to 
that effect may be made orally & without any 
writing between solr. & client.—JONESOO v. 
EVENING STANDARD Co., Lrp., Re UNDER- 
TAKING BY WINGFIELDS, HALSE & TRUSTRAM, 
f1932]2 K. B. 340; 1011.5. K.B. 447; 147 
L. T. 49, C. A. 


1275. Add. Annotation :—Refd. Ward v. British 


Oak Insurance Co., [1931] 2 K. B. 637. 


13891a. To what court appeal lies—Divisional 


Court—Not ** matter of practice & procedure °’ 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (8).]—Resps., a 
firm of solrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Applt. was found 
guilty & sentenced to imprisonment. In 
respect of those proceedings resps. delivered 
their bill of costs in summary form to applt.’s 
attorney, who paid it. A few years later 
applt. took out an originating summons 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed bill of costs. The 
master made an order for its delivery. The 
judge at chambers set aside the master’s 
order, but gave leave to appeal :—Held: 
the appeal did not relate to a matter of 
practice & procedure within above sub-sect., 
& therefore that the appeal lay not to the 
Ct. of Appeal but to the Div. Ct.—Ie 
Wirners & Co., [19380] 2 K. B. 192; 99 


in demanding payment. The failure 
to so inform the client was held to be 
good cause in the present case for 


charges for business done by a solr., & 
there Is nu specific contract between 
the solr. & his client, the general 
custom & practice of solrs. is to be 
the guide, If such custom or practice 
exists ; if there fs nu custom, the value 
of the services rendered is to be 
estimated on a quantum meruit.——He 
RoyaL Bank OF CANADA v. MARS 
(No, 3), Fe McLean & Cook, [1931] 
He W. RR. 138; 25 S. lL. R. 225.—- 


@ ii, —— --.]—-MCLEAN tv. COOK, [1931] 
41). L. R. 904.—CAN. 


hii. Ztight to charge. commission— 
Validity of Order.|}—Ord. 65, r. 29, of 
the Supreme Court) Rules, which pro- 
vides that, *‘ In the absence of special 
agreement a solr. shall be entitled to 
charge his client a commission in licu 
of costs on the collection of accounts 
or claims aceording to the following 
scale... :—Held: valid & given 
effect to in the present action.—Corn- 
WALL & ARCHIBALD 1, DOYLE CON- 


TRACTING Co,., LTn., 1932 1 
W. W. R. 8.—-CAN. 
r i. — --—Where a 








collusive settlement between the parties 
to an action has the effect of depriving 
the solr. of one of them of his lien for 
costs, the oppostte party will be made 
to pay them. The intent to defraud 
tho solr. may be inferred from the 
actions of the parties.—OBIREK v. 
BirRost RuRraAL MUNICIPALITY & 
COLEMAN (No. 2), [1931] 1 W. W. R. 
609: 2D. L. R. 476: 39 Man. I. RR. 


J57.— CAN, 

r ii, -—— -}—The rule that 
& collusive settlement betweon the 
parties to an action will not be per- 
mitted to deprive a solr. of his lien for 
costs, is applicable to the case where 
the action was one for ae ee which 
had not ripened into ju ent.— 
PONSER v. A. R. McDIARMID Co., Lip., 
& Foster & MoQuarrm, [193]] 1 








sum named.}-—The sulrs. rendered to a 
client a bill of costs amounting to 
8750 for services in drawing a will for 
the eclicnt. Upon taxation the taxing 
officer alowed the amount charged :-— 
Held: there was no agreement as to 
the amount & no obligations upon the 
solrs. to state to the client during the 
course of preparation that their 
original rough estimate of the pro- 
bable amount of their bill, before they 
had entered upon the work, which 
proved to take ninety hours of the 
time of one of the solrs. in consulta- 
tions, drafting, revising, redrafting. 
ete., was inadequate; & the amount 
of the bill was not excessive.—- ve 
Sonicrrors, [1931] 1 D. L. HR. 819; 66 
O. L. R. 443.—CAN., 


sl. Right of assignec to issue execution.) 
—A tirm of solrs. with a certificate of 
taxation of a bill of costs against applt. 
herein made, for valuable considera- 
tion, an absolute assignment of the 
costs to resp. herein. Resp. then 
obtained an order from a judge. 
viving him Jiberty to issue execution 
against applt. upon the certificate. 
On of Vlas ~-Held : the appeal should 
be dismissed.—Z?e Taga SINGH & 
Nutra SINGH, [1932] 2 W. W. BR. 671; 
4D. L. R. 303.—-CAN. 


PART VI. SECT. 3, SUB-SECT. 3.--A. 


sb. Absence of agreement as to scale 
of commission—E ffect.)—Whero a@ solr. 
& client agree that the former’s | re- 
muneration for collecting a claim shall 
be a commission, but they decide to 
leave the matter of the scale of the 
commission in abeyance, the solr., if he 
intends to exact payment according to 
the scale provided by Ord. 65, r. 27, 
reg. 29, should draw the cliont’s 
attention to said rule & give the client 
to understand that, in the event of the 
scale of commission, not being other- 
wise agreed on, he will apply the rule 
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depriving the solrs. of their costs.— 
CAMERON & CAMERON v.. BOULTON, 
{193013 W. W.R. 61; 4D. L. R. 1021 ; 
43 18. C. R. 39.—CAN, 


sc. “ Fair & reasonable ’—What is.] 
—In deciding whether a contract 
between a solr. & client is “ fair & 
reasonable to the client,” within 
sect. 73, Law Society Act, R. 8. M., 
1913, tho word “ fair ’’ is to be taken 
as relating to the means by which the 
contract was brought about, & “ reason- 
ablo ” as relating to the quantum of 
remuneration therefrom resulting to 
the solr. In deciding whether the 
amount ja reasonable the actual work 
which the solr. was called on to do is a 
factor but not the sole factor to be 
considered + & where the contract is 
one on the contingency & percentage 
basis, tho mere fact that under the 
percentage agreed on the amount 
payable to the solr. in the event of 
success has turned out to be in excess 
of the costs taxable on the ordinary, 
solr. & cHent basis is not ground for 
holding the contract unreasonable. 
Ihe reasonableness of such oxccss must 
depend on the reality & extent of the 
risk the solr. undertook & the amount 
of work anticipated at the time ho 
assumed his obligation.—GALBRAITH 
v. MURRAY, ROBERTSON & ‘T1IOMAS, 
11930} 3 W. W. R. 120; 4). DL. R. 
1005.—-CAN. 


PART VI. SECT. 3, SUB-SECT. 5. 


sd. Special agreement to look to third 
party for payment.)\—Where a retainer 
or employment of a solr. or counsel] is 
proved, coupled with servioes rendered, 
the burden of proof that some person 
other than the client was to pay for 
the services upon the party 
asserting that such mode of payment 
was agreed to.—McGrErR, MoGEEeR & 
WILSON v. FLETOHER, MCLELAN 2. 
FLETCHER (B. C.), [1929] 4 D. L. BR. 
348 > 2 WwW. VV. R. 500.—CAN. 


Oases 1391a—2813a. 


L. J. K. B. 565; 148 L. T. 347; 46 T. L. R. 
540; 74 Sol. Jo. 464, O. A. 
1524. Add. Annotation :—Refd. Jonesco v. Even- 
fe Undertaking by 
K. B. 340. 
15381. Add. Annotation :—Refd. Re C. B. & M. 
(Tailors), Ltd., [1982] 1 Ch. 17. 


aie rth Annotation :—Refd. Re Louch, [1930] 


ing. Standard Co., 
Solicitors, [19382] 2 


ENQLISH AND Empire Digest SUPPLEMENT. 
from bill.}—A solr. who has omitted the 


334 per cent. increase allowed by R. S. C., 


Ord. 55, r. 108, from his bill of costs can 
claim to have it allowed after his bill of 
costs has been taxed.—Re Lovoun, [1930] 2 
Ch. 68; 99 L. J. 
74 Sol. Jo. 387. 

1594. Add. Annotation :—As to (1) 
Louch, [1980] 2 Ch. 68. 

1828a. ——-  —— ——.]}—Re FENTON, 

1582a. ——— ——— Omission of permitted increase W. N. 128. 


Ch. 421; 148 L. T. 469; 


Refd. fe 


[1804] 


Part Vll—Amount of Costs Recoverable. 


2807a. Junior counsel.}—Pltf.’s solr. employed a 
& a junior to op 
motion for further time to answer. 
held that he was justified in so doi 
ordered the taxing master, who ha 
allowed the fees of the junior counsel, to 


Queen’s Counsel 


PART VI. SECT. 5, SUB-SECT. 1.—B. 


80. Arbitrators-—--Public Works Act, 
R.S. B.C. 1924, s. 24.+--Under Public 
Works Act, R. 8S. B. C. 1924, c. 211, 
8s. 24, the arbitrators only are vested 
with authority to grant or withhold 
witness fees in the case of any par- 
ticular witness, at any rate to the 
extent of deciding whether such fees 
should be included in the bill of costs 
for taxation or not, & what amount of 
preparation was reasonably necessary. 
—Re GALT Bros. & BURNABY ARBITRA- 
TION, {19281 1. W. W. R. 798; 389 
B.C. R. 470.—CAN. 


PART VI. ane 5, SUB-SECT. 1.— 


sf. Whether solicitor entitled— On 
withdrawal of general retainer.}-—A 
solr, was retained by C. to coneuer 
proceedings in an action against 8S. 
The retainer was not disputed. The 
solr. conducted the action until the 
queamient of the trial judge was given. 
ided to appeal & commenced 
proceedings for an appeal. From that 
time he took over from the solr, the 
conduct of & control of the proceedin 
& of the appeal, & thereafter the solr 
merely performed such services as C. 
from time to time required of him. 
The solr. then delivered his bill of coste, 
& in due time obtained on preecipe 
an order for a taxation pursuant to 
sone Act, 33 (c):—Held: C. 
uf taking over ‘the conduct & control 
of the procee put an end to the 
general retainer, as he bad a right to 
do, & the solr. was thereupon entitled 
to claim payment of his costs, &, in 
the absence of “‘ special circumstances,” 
to have a preectpe order for taxation of 
his bil.—Re SAVIGNAC, | (1928) 4 
D.L. R. 433; 620. L. R. 588.—CAN. 


PART VI. aaa a oe 3.— 


g. Change of solicitor.j}—Where a 
aoln? g retainer to defend an action was 
terminated by the client by a change of 
solrs. before the trial & there had not 
been prior to the change such a break 
in the proceedings as to entitle the 
solr. to demand payment of his bill 
without formineting tt the retainer, net 

that the month thin which, under 
sect. 56 of Legal Profession Act, bills 
of costa may referred to taxation 
did not begin to run notil the change 
of solrs.—Re LEGAL PROFESSION aot 
CANADIAN BANK a. eee ry v. 
ARLE [1929] 2 D. L. R. 372; 1 

Ww. W. R. 700; 23 D. L. R, 613.— 


ose a 
he ar 2818a. Counsel 


‘ais. 


1996 ii. -}~A solr.’s bill of costes 
was adjusted & settled & paid in the 
life-time of the client, on Nov. 20, 
1928. On Aug. 21, 1930, the widow 
& execoutrix of the client launched an 
Baa lication for taxation of the bill :— 

ee application, not being mado 

a year from the date of pay- 
Tee as required by Solrs. Act, could 
not succeed.—He Sonicrror, [1931] 
ID. L. R. 315: 66 O. L. R. 201.— CAN. 


PART VI. eae 5, SUB-SECT. 3.— 
21521. Whether special circumstance.) 
—The relationship of client & solr. is 

not of itself a “‘ jal circumstance,”’ 

within Legal Profeasion Act, s. 58, for 
allo the taxation of a bil ‘of costa 
after the expiration of said month; 





but it igs ac ce that should 
always be considered on an a a Soa pr 
to allow such taxation.— LEGAL 


PROFESSION ACT, CANADIAN Hise oF 
COMMERCE . ANNARLE, [1929] 2 
Dp. L. R. 3723 1 Ww. WwW. R. 700; 23 
Sg. L. R. 613.—CAN. 


PART VI. sane 5, SUB-SECT. 10.— 

sh. Zo ascertain “as costs in the 
cause. i ger onl v. PaEEEIN, [1928] 
3 W. W. R. 592.—-CAN 


PART VI. SECT. 5, SUB-SECT. 11.—A. 


Be ee, of reference by court to costs 
**|—In thé reasons for judg- 

ment arent i by which deft. was 
declared entitled to a solr.’s Uen for 
costs, the ct., due to a misconception, 
referred to the bill of coste in question 
as ‘‘ taxed.” The bill of costs was not, 
however, finally allowed & certified by 
the taxing officer until two months 
after the delivery of said reasons, 
Pitf. within 15 days after the giving 
of the certificate gave notice under 
rule 693 of an epplesion to have the 
taxation reviewed Ht judge in 
chambers :—Held : i judgement of 
the ct. having not: yet a entered 
use of the term did no 
prevent et from having the review 


of taxation proceeded with.—RoyaL 
BANK OF oe DA v. Mars oO. 2), 
[1930] - W. » Re 215; 3 L. R. 


530 ; VR 262; 94 8 
340, 433 CAN, 


PART VI. SECT. 5, SUB-SECT. 11.—B. 
oi. — —— of court to 


extend.}—Re G 
eaten. g. R. N.S. W. 48.—-AUS. 
4 


review his taxation.—CooxkH v. 
(1844), 12 Sim. 649; 59 E. R. 1282. 
attending qucee chambers. }— 
The Supreme Ct. Rules, 8 
r. 14, that “ as to counsel attending at judge’s 
chambers no costs thereof shall in any case 


uriadiction 
ENT ONE, Hz p. PRATT 


TURNER 


ecial Allowances, 


PART VI. SECT. _ SUB-SECT. 11.— 


2871 Vv. — A taxing 
officer’s ruling as to whether any 
particular item should be allowed or 
excluded ought rarely to be interfered 
with on appeal, if it appears he under- 
stood the governing principle pre 
DIAN EDUCATIONAL FILMS, LTp. & 
i eg 








PICTURES INCORPORATED 1. 
NICHOLS THEATRES, LTD. 
aoe. 35 R. Cc R. 424. ais 
2371 = vi. -] 
BROMILEY, [1928]2 D. L. R. 605, 71928] 
1W.W.R. 899; 39 B.C. R. 518.—CAN, 


PART VI. SECT. 5, SUB-SECT. 11.— 


2416 ii. Whether order made.}— 
Though the ct. Ph be desirous of 
giving the age re weight to the 
epinion of t taxing master, on a 
question of the quantum of counsel's 
fees, upon an appeal it is the duty of 
the ct. to review that Spinion, & if it 
think that the master has clearly made 
a mistake to rectify the mistake, & to 

ve such decision as to it seems just.— 

MELBOURNE PARKING enon: 
ph ey LIQUIDATION) (1929), V. Ll. R. 





PART VH. SECT. 1, SUB-SECT. 1. 
sl. Solicitor to executor— General 
counsel fee.”’}—The apse which has 
been followed in Saskatchewan o 
allowing the solr. oh an exor. 
‘* general counsel fee ”’ iaieouenee to 


the amount of his Mh che 
without a pounce ion,—Re oe 


ESTATE, & RoOEMER, eae 
3D. L. R. 860; [1928] 2 W. W. R. 566. 
—CAN. 


PART VII. SECT. 1, SUB-SECT. 4.— 


2) 
Whether covered by scale fee.) 
—It is a question whether acts are so 
sufficiently connected with the ex- 
tension a the mtge. y? to be comprised 
within the scale fee for effecting such 
extension. The investigation of me 
title of the assignee of an ay 8 
redemption is not so ponnected. 
costes of aoe investigation hy aoe 

UBss 


the 
(1927), 7), 38 .R.N. 8. W. 7—AUS. 
PART VII. BECT. 2 


2 SUB-SECT. 1.— 
Balen Bisco to 
sete sient 
: R. 431; ate 


MNe. waily pia 1 


89 B. GC. R, 


be allowed unless the judge 


a proper case for counsel 


certifies it to be 
attend ”’ applies 
to taxation of costs between solr. & client 


Vol. XLII.—Solicitors. 


as well as between party & party.—Re 
CHAPMAN (1882), 10 Q. B. D. 54; 62 L. J. 
Q. B. 75; 47 L. T. 426; 31 W. R. 266, C. A. 


Cases 2818a—3970a. 


Part VIII.—Solicitor’s Lien. 


$028. Add. Annotation :—Refd. Clayton v. Clayton, [1930] 2 Ch. 12. 


Part 1X.—Solicitor’s Remedies for Costs. 


3451a. - 
10 


-s|—~ HORNER v. CREW (1928), 72 Sol. Jo. 


3544a. 


~.}—HAMILTON +. CARTER & BET, 


(1982), 173 Li T. Jo. 452, H. L. 


Part X.—Solicitors as Officers of the High Court. 


8684. Add. Annotation :—Refd,. Olayton v. Clayton, 


[1930] 2 Ch. 12. 


3970. Add. Annotation :—Folld. Cooper v. Dum- 


mett (1930), 70 L. Jo. 394. 


PART VHUI. SEC. rs cia 1— 
- (6). 

sb. Personal attendance abroad at 
taking evidence on commission.}—In a 
suit for dissolution of marriage in 
which W. acted as solr. for the peti- 
tioner, an order was made for the issue 
of a commission to take evidence in 
Java. W. warned petitioner that the 
costs of his personal attendance at 
Java might be disallowed on taxation, 
but he also wrongly advised her that 
it was necessary that he should attend 
personally :~- J/¢eld: the costs of his 
attendance at Java were rightly dis- 
allowed on taxation between him & his 
client. — Fe WINDEVER, Fawl. & Co., 
Kr p. FOLEY (1931), 31S. Ro N.S. W. 
145; 48 N.S. W. W.N. 71.—AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.—B. 

se. For work done by English solicitors 
& auctioneers employed by solicttor.)|— 
The law agent of a co., who also acted 
as its secretary, was instructed to 
expose for sale a property in England 
belonging to the co. For this purpose 
he employed English solrs., who in 
turn employed auctioneers. The co. 
went into liquidation, & a petition was 
brought by the Hquidator against the 
law agent for delivery of the titles of 
certain heritable properties belonging 
to the co. The law agent maintained 
that he had a licen over tho titles for 
hia own account as law agent, which 
was admitted, & also for the accounts 
of the English solrs. & auctioneers, for 
which the English solr. had intimated 
that they held him personally liable :— 
Held: the accounts of the English 
solrs. & auctioneers, having been pro- 
perly incurred by the resp. in the 
ordinary course of law agency, were 
covered by his Nien.—ROBERTS (H. 
RTAVELEY) vo. SNop@Rraags, [1931] S. OC. 
580.—8COT. 


PART VIII. SECT. 3, SUB-SECT. 2.—A. 
sd. Sum paid into court by defendant 


248. 


—Defendant successful in first action— 
Unsuccessful in second action—Solicitor 
entitled to retainer for costs of first action 
on sum naid in.j—Ray v. Hou (1928), 
40 B. C. R. 438.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 5.—B. 


8192 ili, ———.]—Deft. was given 
costs against the three pltfs. One of 
pltfs. had recovered a judgment against 
deft. for a much larger sum in a 
previous action to which the other two 
pltfs. were not parties, & claimed tho 
right to sot-off deft.’s costs against 
that judgment. Deft. argued that the 
set-off would defeat the lien of his solr. 
The ct. allowed the set-off, & an appeal 
from the order was dismisscd.—INLAY 
HARDWOOD FLooR Co., LTD. »v. 
DIERASEN, [1928] 2 D. L. R. 560; 
(1928] 1 W. W. R. 897; 39 B.C. R. 
514.—CAN. 


PART VIIL SECT. 4, SUB-SECT. 2.— 
B. (a). 


p i. Basia of right—Salvage.}-—~ 
The principle of salvage is the key to 
the construction of Legal Professions 
Act, R. &. B. C., 1924, 8. 104, which 
gives a solr. a charge on & a right of 
payment out of propery, ‘* recovered 
or preserved”? through his services. 
Claims for costs due solr. for defend- 
ing actions brought for personal 
services, goods sold, on a pro- 
missory note were held, therefore, not 
to come within said section; but a 
claim with respect to a mechanic’s 
lien action in which the lien was 
reduced was held to be within it.— 
MILLER v. WOLLASTON, [1929] 3 
D. L. R. 348; 2 W. W. R. 136; 41 
B. C. R. 145.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. 


sf. Ftetainer.}—The solr. was held 
not to be entitled to a Hen with respect 
to a claim for a certain sum which his 





3970a. ———.]—COOPER v. DuUMMETT (1930), 70 
L. Jo. 394; 170 L. T. Jo. 468 ; [19380] W. N. 


client had agreed to pay him, as a 
retainer, over & above his taxed costs. 
—Ke Crux, ENFANTE v. ENFANTE, 
[1932] 1 W. W. R. 93.—CAN. 


PART VITI. SECT. 4, SUB-SECT. 4.—D. 


k i. ——.]}—Semble: it is not in- 
cumbent upon a solr. to show that he 
cannot. recover his costa from his client 
in order to entitle him to a charging 
order upon the judgment which is for 
those particular costs.—DELTA FIn- 
ANCE Co., Lip. v. Bykrs, [1932] 1 
W.W. RR. 827; 3 D. L. R. 139.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 6. 


sq. Protection of lien by declaratory 
f — Jurisdiction of court.}—Cas- 
BSIDY v. STUART, [1928] 3 D. L. R. 879; 
62 0. L. R. 374.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 


fi. —-— Collusion by defendants to 
deprive solicitor of costs.}—KNFANTE 0. 
ENYFANTE, [1932] 1 D. L. R. 788; 44 
B.C, RR. 472.—CAN. 


PART IX. SECT. 1, SUB-SEOCT. 4.—A. 


at. After one month from delivery of 
Wil—Not applicable where amou 
agreed on.|--MACMILLEN v. TAYLOR, 


PART X. SECT. 2, SUB-SECT. 4.— 
B. (a). 


8656 {. Delivery up ordered.|-—Not- 
withstan the provisions of Legal 
Profession Practice Act, 1915, 8. 8, 
the ct. stil] has power, in a proper case, 
to order a solr. to deliver up to his 
client or former client the latter's 
documenta & papers which the solr. 


has in_ his Pores ries LONG, 
[1929] V. L. R. 318; [1929] Argus 
L. R. 271.—AUS. 


Cases 4177a-—4636b. ENGLISH AND Empire Diarst SupPLEMENT. 


Part Xl.—Solicitors 


4177a. ——-.]—In trespass by A. against B. for 
false imprisonment, B. pleaded that J. 
recovered a judgment ainst A. in the 
sherifis’ ct., London, that A. was summoned, 
& appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid; that the judge duly, 
by warrant under his hand & seal according 
to 8 & 9 Vict. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days; & that B. as the attorney of J. 


and Third Persons. 


took A. Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo et forma :—Held: deft., havin 
acknowledged actual participation in the ac 
of trespass, by pleading in confession & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J.— K INNING v. BUCHANAN 
(1849), 8 C. B. 271; 7 Dow. & L. 169; 18 
L. J. ©. P. 332; 13 L. T. O. S. 546; 183 
Jur. 812; 187 E. R. 518; subsequent pro- 
ceedings (1850), 15 L. T. O. S. 805. 


delivered the warrant to the officer, who Annotation :—Apld. Abley v. Dael (1850), 10 C. B. 62. 


Part Xll.—Partnership between Solicitors. 


4204. Add. Annotation :-—Refd. Parker v. Judkin, 
{1931] 1 Ch. 475. 


4278. Add. Annotation :—Apld. Stoke Newington 


Borough Council v. Richards (1929), 45 
T. I. R. 650. 


Part Xlll—London and other Legal Agents. 


4354. Add. Annotation :—Refd. Calico Printers ’ Assocn., Ltd. v. Barclays Bank (1931), 145 L. T. 51. 


Part XIV.—Discipline and Removal from Roll. 


4437a. Misconduct while practising abroad—lIn- | 4636b. 


vestigation by coroner & attorney of the 
court.|—fe SoniciroR (1928), 72 Sol. Jo. 
570, D.C. 

4636a. Application to court— Necessity for appear- 
ance by counsel.|— An application for a rule 
requiring an attorney to answer the matters 
of an affidavit must be made by a gentleman 
at the bar.—z p. Pitr (1834), 5 B. & Ad. 
1077; 2 Dowl. 489; 110 I. R. 1091; sud 
nom. ite , oo Nev. & M. K. B. 566. 


Annotation :—Folld. Re Solicitor, A, Ex p. Incorporated Law 
Society, [1903] 1 K. B. 857. 











.}+-Solrs. Act, 1888 (c. 65), s. 13, 
by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer allegations contained in an affidavit, 
is to be heard by a committee of the In- 
corporated Law Society. who are to embody 
their findings in the form of a report to the 
High Ct. of Justice, provides that any 
person, who but for the Act would have been 
entitled to apply to the ct. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shall 
still be entitled so to apply, & ‘‘ shall be 


PART XIV. SECT. 1, SUB-SECT. 5. 


sl. Dispute as to terms of contract— 
Powers of Law Socicty.|—It is not the 
yroper function of the Benchers of the 
Liaw Society to assume the juris- 
diction of the cts. in determining 
questions of contract where a solr. is 
interested as a party. When on the 
hearing of a complaint against a solr. 
for not paying over moneys alleged 
to belong to a client, the discipline 
committee becomes aware that a 
question of the terms of a contract is 
involved, as to which thore is a dispute 
of fact, its proper course is to direct 
the complainant to take such action 
in the cts. as he may he advised.—- 
Re A Souicrror, (1932) 2 W. W. R. 
122.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 


so. Assisting director to obtain undue 
preference.J—A practitioner, while act- 
ing as a solr., was knowingly party to 
u scheme whereby J., a director, who 
was an unsecured ereditor of ao co., 
obtained an undue preference over the 
assets of the co. The scheme was 


carried througb by 8B., a party to the 
scheme, purporting to lend money to 
the co. & sccuring a debenture to him- 
self for the loan. The “ loan ’”’ was 
arranged by J., the director, obtaining 
from the co.’s bank, a bank cheque 
drawn on the co.’s account, which 
cheque was paid to the credit of B.’s 
account at wunother Hank. The 
amount of the cheque thus paid in, 
except a negligible sum, was im- 
mediately withdrawn by 8. by cheque, 
& this cheque was paid to the credit 
of the co.’s account. A document 
purporting to he a trunsfer of the 
debenture from B. to 1. was prepared 
in anticipation of the debenture being 
given, Which furnished evidence that 
the practitioner knew that the money 
lent to the co. was not B.’s but I.’s 
money. The co. went Into liquidation 
within six months of the giving of this 
debenture. The practitioner did not 
disclose to the liquidators the circuin- 
stances under which the debenture 
had heen given:—Held: guilty of 
unprofessional conduct.—Re PRAcTI- 
TIONER OF THE SUPREME CooRT, [1930] 
S. A. S. RR. 142.—AUS., 


PART XIV. SECT. 2, SUB-SECT. 9. 


sr. Issuing talueless cheques, }—-Where 
a& practitioner had drawn & passed to 
persons not clients of his scveral 
valueless cheques without any reason- 
able expectation that they would be 
met on presentation, & had not paid 
the amounts for which they were drawn: 
—Held: he had been guilty of un- 
professional conduct, & should be 
struck off the rolls.—Re R. (No. 2), 
[1927] 8. A. S. R. 448.—AUS. 


st. Failing to have trust account 
auditcd.}--M., a solr., was convicted 
& fined for failing to bave his trust 
account audited as required by the 
regulations under Law PraoctJtioners 
Amendment Act, 1913. A  eubse- 
qnent audit proved that the account 
was in order & corroct :—~—Held : not- 
withstanding the conviction & fine & 
the fact that the solr.’s trust account 
was subsequently found to be correct, 
his neglect to have same audited 
amounted to professional misconduct 
ae irrespective of the offence against 
the tions & of the punishment 
for that offence, & he should be 


ordered to pay the Law Soclety’s costs 


Py etn ‘proved guilty ef theft & bie With the req rements of sect. 37 of 
name has been removed from the rolls ct, R.S 
the ct. will not, except in exceptional 


——Ez 
(1929), 30 S&S. R. N. 8S. W. 198; 47 
N. 8. W s 


433; 3D. L. R. 433.— 
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entitled to be heard, if the society brings the 4787a. Acting under power of attorney.]—An 


report of the committee before the ct.” :— 
Held: such an appct. could not be heard in 
person, but must appear by counsel.—Re 
A Soxicrror, [1903] 2 K. B. 205; 72 L. J. 
K. B. 648; 89 L. T. 118; 51 W. R. 561; 
19 T. L. R. 553.; 47 Sol. Jo. 603, O. A. 


4660a. Extension of time to appeal—Application 


under R. 8. C., Ord. 59, r.16—When granted. ] 
iy 4 A Souiciror (1929), 73 Sol. Jo. 191, 


to sue.jJ—Held: tha 

enrolled who is the assignee of a debt 

ane bere a solr. under an ari Binet which complies had done a thing which is usua 
u 


PART XIV. SECT. 4. 





Judicature 


resto Pp. MACAULAY 


r) Ww. N. 82.—AU ° 
Mandamus—When 


PART XV. SECT. 2, SUB-SECT. 1. [1 . W. 1 
sy. Legal Profession Act, R. S. A. D.L. R. 89 ; 26 Alta, L. R. 156.—CAN. 


1922, s. 46—Z?2i | t 
288 ig eet cesience of cht PART XV. SECT. 3, SUB-SECT. 2.—C. 


anted.J-~ covery of the debt & the sole motive ULLIVER, Er p. 
MARION v. CAMPBELL, [1932] S. C. RK. for the assignment was to save the Victoria, [1929] V. L. R. 224; [1929] 
— CAN. expense of solr.’s fees—R. v. Cook, Argus L. R. 192.—AUS. 


unqualified clerk purporting to act under a 
power of attorney in the management of the 
practice of a solr. who was abroad was held 
to be guilty of a misdemeanour and contempt 
of ct., & was committed to prison for two 
months.—Re THORPE (J. W.) (1932), 76 
Sol. Jo. 919. 


4775. After this case add :— 


Jurisdiction of county court.]—See CouNTY 
Courts, Vol. XITII., p. 555, No. 1122. 


931] 3 W. W. RR. 707; [1932] 


4787 iv. 





J—Held: as ro 
done by a solr., & had done it in suc 


. A., 1922, does a way as to lead to the reasonablic 
ie violate sect. ne of pe a cps iet a Oe chey babe eri aney, 

ry bringing an action on the deb 1d uc n contravention of s. 0 
circumstances, permit him to have his his own name, without the intervention the Imperial Acta Application Act, 
of « solr., even though he gave no 1922, 8. 87, & were therefore guilty of 
consideration for the assignment & contempt of the Supreme : 
has no beneficial interest in the re- 


unishable accordingly.— Ze Berry & 
LAW INSTITUTE OF 


Cases 61—282a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


SPECIFIC PERFORMANCE. 
Part Il._—-Limits of Jurisdiction. 


61. Add. Annotation :—Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 


105. Add. Annotation :—Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 277. 


107. Add. Annotation :—Distd. Watson v. Davies, 
[1931] 1 Ch. 4565. 


Acceptance by agent of purchaser sub- 
ject to ratification—Withdrawal by vendor 
before ratification.|—-Pltf. was chairman of 
the board of management of a charity. 
Deft. wrote a letter to the board saying that 
he would sell certain property to the board 
for £6,500. At a full meeting of the board 
instructions were given to arrange for an 
inspection of the property by members of 
the board on a specified date. A deputation, 
consisting of pltf. & twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£6,500 was again mentioned, & deft. was told 
that all the members of the board present 
had resolved to buy the property, & that they 
could carry the necessary resolution, & they 
purported to accept deft.’s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a quorum 
& could not act as a properly constituted 
board. On the next day deft. wrote to the 





107a. 


secretary promising that the deeds of the 
roperty should be left to be inspected by 
he solr. to the charity, & that his own solr. 
would forward a form of contract; & the 
secretary thereupon sent out a notice to 
members of the board of a special meeting 
to be held two days later ‘‘ to receive the 
report & recommendation of the deputation.”’ 
On the day of that meeting deft. telegraphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’s 
offer to sell for £6,500, & to instruct the solr. 
to the charity to require deft. to complete. 
In an action by pltf. on behalf of himself & 
of all other members of the board for specific 
performance of an agreement to sell the 
property to the charity for £6,500 :—Held: 
(1) on the facts the members of the deputa- 
tion did not warrant their authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
the board; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may be with- 
drawn.—WaTson v. Daviss, [1931] 1 Ch. 
455; 100 L. J. Ch. 87; 144 L. T. 545. 


Part Il]——Defences to Claim for Specific Performance. 


198. Add. Annotation :—Refd. De Tchihatchef v. 
Salerni Coupling, Ltd., [1932] 1 Ch. 330. 

257. Add. Annotations :—Refd. Cotton v. Heyl, 
[1930] 1 Ch. 510; Re Williams, Richards v. 


Williams, [1930] 2 Ch. 378; Blakey v. 
Pendlebury Property Trustees, [1931] 2 Ch. 


282a. Agreement subject to ‘‘ model form of con- 


ment for the sale of farm lands doft. 


PART II. SECT. 5, SUB-SECT. 2. 


77 «i. Employment as manager— 
Theatre.|—In an action for damages 
for wrongful ouster from a _ theatre 
property :—Held: the agreement 
under which pltf. claimed the right of 
possession was merely one of hiring 
& service, the remuneration being 
measured by reference to the profits 
of the theatre business; & therefore 

Itf. was not entitled to epee per- 
ormance of the ement, & plitf.’s 
possession being only ancillary to the 
contract of service, any interest which 
he had In the property ended with the 
termination of the contract.—-DOWSLEY 
v. BRITISH CANADIAN TRuAT Co., [1932] 
2 W. W. it, 601; 4D. L. R. 97.—CAN 


PART II. SECT. 8, SUB-SECT. 1. 


KISHORESINGH (1929), L. R. 56 Ind. 
App. 280.—IND. 





PART III. SECT. 1, SUB-SECT. 1. 


191 iv. —— -}~-Defts. were in 
business as land agents, & were the 
agents of G. for the sale of certain lots. 
Pitf. made an offer to defts. for the lote 
& paid them $100 as a deposit. There 
was nothing in writing, & the oral offer 
& deposit were accepted by defts. 
subject to confirmation by G. The 
offer was submitted to G., who notified 
defts. of his acceptance. Defts. then, 
without informing pltf., obtained from 





G. an agreement to sell to themselves, 
& paid him a portion of the purchase- 
money. They then refused to make 
the sale to pitf., & returned his $100 :— 
Held: there being no contractual, 
fiduciary, or other relationship between 
pltf. & defts., pltf. was not entitled to 
any relief against them.—ARMSTRONG 
v. BASTEDO (Sask.) (1913), 24 W. L. R. 





sir 4W.W.R. 481; 11D. L. R. 241. 
91 v. ——.}—CREAGHAN (J. D.) 
Co., Lrp. DAVIDSON, [1929] 3 


v. 
D. L. R. 146; revag., [1928] 3 D. L. R. 
632.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 


235 viii. -)— An option 
given the lessee of a hotel to purchase 
it within a year for $45,000, $15,000 
cash & ‘* the balance to be arranged ”’: 
—Held : unenforceable because incom- 
plete.—McSORLEY v. MURPHY (B. C.), 
[19 a8) 4D UL. R. 790; [1928] 3 
W. W. R. 589; affd. sub nom. MURPHY 
v McSortey & PRINCE EDWARD 
HOTELs, LTp.—CAN. 

235 ix, ——- -——.}—GEARY vw. 
CLIFTON Co., [1928} 3 D. L. R. 64; 62 
0, L. R. 257.—CAN. 


PART Ill. SECT. 2, SUB-SECT. 7. 


277 i. Term omitted from written 
agreement——Terms contained in parol 
agreement.}—In an action by a vendor 
for specific performance of an agree- 


8 








contended that the whole agreement 
was based i a the undorstanding 
that the farming cquipmont would be 
included tn the sale although no express 
mention of it was made in the written 
agreement. Deft. or his tenant re- 
mained in possession of the equipment 
during the winter folowing the muking 
of the agreement, without any sugges- 
tion boing made by pitf. that deft. was 
not entitled to the equipment. I[n 
Mar. pltf. retook possession of the 
equipment & testified that he did so 
because deft. had defaulted in paying 
certain instalments :-——Held: if the 
omission of express reference in the 
written agreement to the pe i 
deprived deft. of any remedy at law, the 
case was a proper one in which to app] 

sect. 13 (4) of King’s Bench Act, whic 

authorises ‘“‘the administration of 
justice in all cases in which there exists 
no adequate remedy at law,”’ & justico 
could be done only by replacing the 
parties as nearly as possible in the 
same position in which they were 
before the agreement was reduced to 
writing.—-McLEop v. Krysxko, [1930] 
3 W. W. R. 601; revad., [1931] 3 
D. L. R. 282; 2 W. W. R27; 39 
Man. L. R. 465.—OAN. 

m i. ——.]}-—-Sperific performance 
refused of an agreement in writing for 
sale of a store where all the terms 
agreed upon were not included in the 

ement.—MYERS v. CooK, [1932] 4 

« P. R. 198,.-—CAN. 


Vol. XLIL.—Specific Performance. Cases 282a—709. 
veyance specia prepared ’’—Absence of 707a. Property subject to old closing order.]— 


model form.}—-Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a kind which the law will supply, 
there is no contract, even though there has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 


damages. 

Pitf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
chase certain prec subject to the con- 
ditions indorsed thereon, & to take the con- 
veyance ‘in the model form of conveyance 
specially prepared ”’ for use in relation to the 
same. The conditions stated (inter alia) 
that the property sold was subject to restric- 
tions appearing in the model form, & that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing annul the agrce- 
ment. The premises were part of property 
conveyed to deft. by three conveyances, 
among others, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft.’s agent’s office as block 4, other parts 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft. subject to restrictions 
against user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4,7 &9; butin all dealings 
with property comprised in those blocks deft. 
had imposed like restrictions. No model form 
had been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 

ent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, & soon raised the question of turning 
the premisesinto ashop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft. refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pitf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 
free from restrictions on trading :—Held: 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be assessed.— 
STIMSON v. GRAY, [1929] 1 Ch. 629; 98 
L. J. Ch. 8315; 141 L. T. 456. 


285. Add. Annotation :—Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 
285a, ———.}—-STIMSON v. GRAY, No. 282a, ante. 


314a,. ———-.]|—-Lanspown’s Lorp CasE (circa 
oo, cited in 16 Ves. at p. 310; 33 EK. R. 
1002. 


Annotation :—Consd. Moody v. Walters (1809), 16 Ves. 283. 

548. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

689. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

703. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 
unrestricted freehold, practically an island 
block, with four frontages to Little Orford 
Street & three other streets in Chelsea, the 


‘block forming an excellent building site, 


when the existing buildings came into hand. 
On examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in cffect that on 
the transfer of Lot 2 & other property to 
the vendors on May 23, 1929, by mtgees. 
selling undef their power of sale in a mtge. 
of Feb. 17, 1908, from Co. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot. 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was still open; it was in fact repaired 
by the Borough Council; & at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &, on their refusal, he issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any breach & counterclaimed 
for specific performance :—Held: (1) the 
twenty-four years’ old Closing Order did not 
affect the title, but, if & so far as it was 
inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed; (2) on the vendors’ counter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word ‘“street’’ even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance.—BARNES 
v. CADOGAN DEVELOPMENTS, Lrp., [1930] 
1 Ch. 479; 99 L. J. Ch. 274; 142 L. T. 626. 


Cases 707b—1619a. ENGLISH AND Empire Digest SUPPLEMENT. 


707b. Property represented as bounded by ‘‘ street ”’ 
——Whether confined to public highway. }— 
BARNES Vv. CADOGAN DEVELOPMENTS, LTD., 


No. 707%a, ante. 


708. Add. Annotation :-—Consd. Flexman v. Cor- 


bett, [1930] 1 Ch. 672. 


780. Add. Annotation :—-Refd. Re Fenton, Ex ». 
Fenton Textile Assocn. (1980), 99 L. J. Ch. 


358. 


Collie 
277 ; 
773. 
801. 


829. 


Add. Annotation :—-Consd. 
[1931] 1 Ch. 865. 


Add. Annotation :—Refd. Hyman v. Hyman, 
[1929] A. O. 601. 


Add. Annotation :—Consd. Grant v. Derwent 


768. Add. Annotations :—Consd. Re Sandwell Park 
Co., Field v. The Co., [1929] 1 Ch. 
ck v. Bell, [1931] 1 Ch. 35. 


Lock v. Bell, 


(1928), 140 L. T. 380. 


Part IV.——Particular Contracts. 


951. Add. Annotation :—Consd. te Franklin & Swathling’s Arbn., [1929] 1 Ch. 238. 


Part V.—Proceedings for Specific Performance. 


990. Add. 
369. 


1138. Add. Annotation :—Refd. Lever Lros., Ltd. 


v. Bell, [1931] 1 K. B. 557. 


1140. Add. Annotation :—Generally, Refd. Oxford 
de v. Oxford Electric Co. (1930), 94 J. P. 


PART ITI. SECT. 13, SUB-SECT. 2. 


p i. J—Resale by plaintiff 
under conditions inconsistent with com- 
pletion of original contract.}—-NEw 
SOUTH ALES PUBLIC TRUSTEE VU. 
GAVEI. (1927), 40 C. L. R. 169.— AUS. 


PART III. SECT. 15, SUB-SECT. 1. 


qi. ——— Land of deceased intestate— 
Administratrix without power of sale. }|— 
B. died in 1920, leaving a widow & four 
children; letters of administration 
were granted to the widow. Pitf. 
made an offer for land which B. had 
owned. At this time the two younger 
children were infants. In 1927 the 
widow signed a document by which 
she agreed to sell certain marsh land 
** owned by & belonging to the estate 
of my late busband ” :—Z/eld;: in 
1927 no marsh land bolonged to the 
estate of B. for what had been his 
under Devolution of Estates Act 
vested in defts., & as administratrix 
the widow bad no power of sale.— 
BROWN v. BarBer, [1929] 2 D. lL. R. 
39} ? 63 O. L. it. 512.—CAN. 


PART II. SECT. 15, SUB-SECT. 3. 


sd. Agreement for sale of licensed 
premises—Subsequent loss of licence. }— 
SUMMERS v. Cocker, [1928] A. L. R. 
107; 40 C. L. R. 321.—AUS. 


PART IV. SECT. 26. 


sf. Agreement for possession & devise 
or conveyance in return for een 
Under an oral agreement between plitf. 
& defts. the latter were to have ex- 
clusive possession of a parcel of pltf.’s 
land in return for personal services 
to be rendered by them to her durin 
her lifetime or unti] she sold or dispose 
of her adjoining property. & she also 
agreed to leave them said parce] by 
her will or, in the event of the sale of 





the adjoining property & the removal 
of her residence thcrefrom, to convey 
it to them. Defts. took up thelr 
residence on the land & built a house 
& other improvements thereon refer- 
able only to said agreement. Pltf. 
brought an action to recover posses- 
sion, & defts. counterclaimed for specific 
performance. The ct. dismisacd the 
action & declared that defts. were 
entitled to specific performance on the 
death of pitf. or upon her removing 


Annotation : — Refd. 
Hydraulic Hoist Co. (19381), 100 L. J. K. B. 


Mayhead vv. 


1287. Add. Annotation :—Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 


1365. Add. Annotation :—Consd. Re Belcham & 


1519a. 





from the neighbourhood :—Held: on 
appeal, the dismissal of the action 
ought to be sustained, but the decree 
of specific performance was premature. 
~-~LYELL v. CORMACK, [1928] 4 D. L. R. 
902; [1928] 3 W. W. R. 284.—-CAN. 


sg. Contract to take supply of gus.\|— 
Under a contract between deft. city 
& a co. to whore rights thereunder 
pitf. co. was held to bave succeeded, 
the city agreed to permit the co. to 
connect gas wells, which the co. agreed 
to drill by a certain date, with the city’s 
main & then to withdraw from the 
main for its own use a certain per- 
centage of the gas thus added to the 
city’s supply. The co. not having 
procoeded to drill, the city notificd it 
that the city would not perform its 
part of the contract aftcr a date speci- 
tied, which was prior to that to which 
the contract was found on the trial to 
have been cxtended by agreement of 
the parties. The co. then sued for a 
declaration that the contract was a 
good & subsisting contract extending 
to said later date, which should be 
specifically performed by deft., & for 
an extension of time in which to com- 
plete the well or wells, & for damages. 
Said later date had passed at the time 
of the trial:—ZHeld;: although the 
contract had been broken by the city, 
it was one with reepect to which it was 
impossible to decree’ specific per- 
formanco: moreover, it war beyond 
the power of the ct. to extend the time, 
&, since the question whether the co. 
had really sustained any dama 
depended upon a question which could 
not be answered, viz., whether by said 
date the co. could or would have sunk 
the well or wells & have found sufficient 
gas to justify it in carrying it to the 
city’s main, pltf. could recover nominal 
damages only.—MEDALTA POTTERIES, 
Lrp. v. Mrpicine Hat Ciry, (1931] 1 
WwW. VW. Rh. 917.—CAN. 


PART V. SECT. 2. 


a i. -~}—BORRELL ». Watt & 
HARDINGE, {1928} 3 D. L. R. 605; 
11928] 2 W. W. R. 482.—CAN. 


PART V. SECT. 4, SUB-SECT. 2.—A, 


q i. —— Under Real Property Act, 
hai ae ‘he principle of TZasker v. 
Small, No. 1043, that In proceedings 


10 


Gawley’s Contract, [1930] 1 Ch. 56. 

On adjournment into court—Liablility 
for costs of adjournment.|—RAMPpTON v. 
rere [1928] W. N. 268; 


66 L. Jo. 


to enforce specific performance of a 
contract the parties to the contract 
are the necessary & sufficient parties 
to the action, & that where a third 
party sets up some equity against 
dealing with the land which is the 
subject-matter of a con the 
purchaser cannot in a sult for specific 
performance join that third party, 
upplics to land under the Kea) Property 
Act, 1900, as well as to land held under 
a common law title.—TNOMSON ov. 
RicHaRDSON (1928), 29 S. R. N.S. W. 
221 : 46 N. S. Ww. W. N. 77.—-AUS. 


PART V. SECT. 6, SUB-SECT. 8.—B. 

0 i. ———- —— Whether varied on 
appeal.J|~-STH v. OBORN, [1931] 2 
on W. RR. 817; 25 Alta. L. R. 649.— 


PART V. SECT. 6, SUB-SECT. 4.-— 


; iii. 

1185 ii. -/—Where in a suit by 
the purchaser for specific performance 
of a sale of land, a decree was passed, 
directing an inquiry as to whether the 
vendor ** can make out a good title ”’ 
& if so, directing him to convey :— 
Hleld:;: it is desirable to follow the 
Inglish practice of including in the 
order directing the principal inquiry 
(i.e., a8 to whether a good title can be 
inade) a secondary inquiry (i.c., as to 
the time at which a good title was 
shown).-—HAKISHANKAR PAL wv. SARA- 
Ubtieen rs Das (1931), I. L. R. 59 Cale. 


PART V. SECT. 6, SUB-SECT. 6. 

sh. Whether court will consider— 
Where claim to specific performance 
abandoned.|—LEVY v. NORTON-CUL- 
HANE (1928), 28 S. R. N. 8. W. 302; 
45 N. Ss. WwW. WwW. N. 51.—AUS. 


PART V. SECT. 6, SUB-SECT. 11.—A. 

sn. Amendment of claim—When 
allowed.}—-MAMA v. SAS800N (1928), 
L. R. 55 Ind. App. 360.—IND. 


PART V. SECT. 8, SUB-SECT. 1. 

sp. By whom enforceable.J—A decree 
for specific performance operates in 
favour of both parties & a deft. is as 
much entitled to enforce it as pltf.— 
HERAMBACHANDRA MAITRA ¥. JYOTISH- 
CHANDRA Srnqaua (1931), I. L. R. 59 
Calc. 501.—IND. 





3a. 


52. 


58. 


70. 


78a. 


184. 
135. 
137. 


189. 


Vol. XLII. Cases 3a—148. 


STATUTES. 
Part |.—In General. 


Meaning of Act of Parliament—Act of 
Imperial Parliament.]—In 1800, by the Act 
of Union, 89 & 40 Geo. 3, c. 67, the two 
Parliaments were united, & thereafter the 
words ‘“‘some Act of Parliament’ mean an 
Act of Parliament of the United Kingdom. 
Now looking at the Lotteries Act, 1923 
(c. 60), it is clear to me that the words 
‘‘gome Act of Parliament’? mean some Act 
of the Imperial Parliament. Although it is 
true that in 1922 an Act of the United 
Kingdom set up a Legislature for Ireland, 
that has not altered the meaning of the 
expression, “‘ Act of Parliament” in the Act 
of 1823, & it is impossible to say that an Act 
passed, by the Irish Legislature is an ‘“‘ Act 


15a. 


Part Il.—Classification 


Add. Annotations :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 583; Moon v. 
London County Council, Potteries Electric 
Traction Co. v. Bailey, [1931] A. C. 161. 


Add. Annotation :—Refd. I. v. Minister of 
Health, Ez p. Yaffe, [19380] 2 K. B. 98. 


Add. Annotation :—Consd. Nixon 17. A.-G., 
[1930] 1 Ch. 566. 


~——— -——-.J——One further point was taken 
upon the Superannuation Act, 1859 (c. 26), 
with which it is necessary to deal. The 
marginal notes of sect. 3 refer to ‘ existing 
rights ’’’ & of sect. 12 to “right.” It was 
contended that these catchwords could be 


of Parliament” within Lotteries Act, 18238 
(c. 60), s. 41 (StessER, L.J.).—R. v. HEGIS- 
TRAR OF JOINT STrock COMPANIES, Hx p. 
More, [1931] 2 K. B. 197, 208; 100 L. J. 
K. B. 688; 145 L. T. 622; 95 J. P.137; 47 
T. L. R. 383; 29 1. G. R. 452, C. A. 


May contravene international law.}]—Legis- 
lation of the Imperial Parliament, even in 
contravention of generally acknowledged 
principles of international law, is binding 
upon & must be enforced by the cts. of this 
country, for in these cts. the legislation of the 
Imperial Parliament cannot be challenged 
as ultra vires (per CUR.).—CROFT v. DUNPHY 
(1932), 48 T. L. R. 652. 


and Framework. 


used to explain the meaning of sects. against 
which they appear. For my part I cannot 
allow this. As explained by BAGGALLay, 
L.J., in A.-G. v. Great Eastern Ry. Co.. 
No. 70, marginal notes are not a part of an 
Act of Parliament. The Houses of Parlia- 
ment have nothing to do with them, & I 
agree with the learned Lords Justices in that 
case, BRAMWELL, JAMES, & BAGGALLAY, 
that the cts. cannot look at them. Their 
imperfections, spoken of by BRAMWELL, L.J., 
are illustrated by the note of sect. 9 of this 
Act (LORD HANWorRTH, M.R.).—NIXxoN v. 

-G., [1930] 1 Ch. 566, 593; 99 L. J. Ch. 259; 
1438 L. T. 176; 46 T. L. R. 246, C. A.; affd. 
on other grounda, [1931] A. C. 184, H. Ju. 


Part IIl].—Interpretation. 


Add. Annotation :—Consd. Edwards v. A.-G. 


for Canada (1929), 46 T. L. R. 4 
Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 
Add. Annotation :—As to (1) Refd. Huntoon 
Pee v. Kolynos (Incorporated), [1930] 1 Ch. 


Add. Annotation :—As to (1) Expld. & Distd. 
eee y Health v. R., Ha p. Yaffe, [1931] 


modification, an improvement scheme made 
under the Act, & provides that ‘“‘ the order of 
the Minister when made shall have effect as 
if enacted in this Act,’’ does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. fied oF HEALTH 
v. R., Ex p. YAFFE, [1931] A. C. 494; 100 
L. J. K. B. 7306 : 47 T. L. R. 387; "75 Sol. Jo. 


142a. —— 





PART I. 

a i. —-—-.}The general rule that 
before a law or any regulation or bye- 
law having the force of a law can 
become opera it must be ahd 
promulgate be read subject 
to the ea iiaca ons that the word 
“Jaw * fo the rule must not be dg 
too wide a connotation, & that th 
enabling enactment must be looked to 
in order to see whether the necessity 


———.]—Housing Act, 1925 (c. 14), 
s. 40, which emy empowers the Minister of Health 
to make an order confirming, witb or without 


232, H. L. 


for promaigetien is or is not excluded. 
— BYER Cnrinn, [1928] App. D. 
322. ide AF. 


PART II. SECT. 2, SUB-SECT. 6. 
79 ili, ———.}—In the matter of inter- 
pretation of status, unctuation is not 
a — deemed a ee the statute.— 
AHMAD v. PARSHOTAM 
CHANDTA 931), E a R. 53 All. 374.— 


1] 


Annotation : -—Consd. ce Bowman (1932), 48 T. L. R. 351. 
143. Add. Annotation :—Apld. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. 


PART III. SECT. 1, SUB-SEOT. 2.—B. 


126 ix.——.]—Held: in interpreting 
a statute, reference cannot he made to 
the debates in the Legislative Council, 
or the report of the Select Committee. 
GURD1IAL SINGH v. SRI DARBAR SAHIB 
ITSAR (CENTRAL BoaRD LOCAL 
ona (1928), I. L. R. 9 Lah. 


151. 


222. 


Add. Annotation :—As to (1) Consd. Edwards 
v. A.-G. for Canada (1929), 46 T. L. R. 4. 
Add. Annotation :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. CO. 549. 


239. .4dd. Annolation :-—Refd. A.-G. v. Adamson 


240a. 


258. 
277. 


289. 
337. 


342a. 


350. 


351. 


859. 


(1932), 76 Sol. Jo. 95. 


-}--It is a fundamental principle in 
construing Acts of Parliament to give words 
their ordinary sense, if by that there arises no 
repugnancy or inconsistency (LORD TOMLIN). 
—fRe JENKINS, JENKINS v. DAvins, [1931] 2 
Ch. 218; 100 L. J. Ch. 265; 1451. T. 184; 
47 T. L. R. 379, C. A. 


Add. Annotation :—Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 564. 
Add. Annotations :—Apld. Re Jenkins, Jenkins 
v. Davies (1931), 100 L. J. Ch. 265. Refd. 
Shaw v. Public Trustee (1929), 141 L. T. 465. 
Add. Annotation :—Refd. Leitch v. Emmott, 
[1929] 2 K. B. 286. 

Add. Annotation :—Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 564. 
.]—The words “ charitable institution ”’ 
in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from the context.—ADAM- 
SON v. MELBOURNE & METROPOLITAN BOARD 
OF WorES, [1929] A. C. 142; 98 L. J. P. C. 
20; 140 L. T. 107; 45 T. L. R. 3, P. C. 
Add. Annotation :-—Consd. West Midlands 
Joint. Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 
Add. Annotation :—Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (19382). 96 J. P. 159. 
Add. Annotation :—Apld. Re Bliicher (Prince) 
(1980), 47 T. L. R. 19. 








376. 


394. Add. 


448a. 


464. 


467. 


492. 


4.97. 


5038. 


516. 


.ENGLISH AND Emprre Dicrest SUPPLEMENT. 


Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


Annotation :—Refd. Huntoon Co. ». 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


——.|— Held: Merchant Shipping 
(International Labour Conventions) Act, 
1925 (c. 42), s. 1, being unambiguous, it was 
not permissible to refer to the preamble of 
the Act or to the draft convention to which 
the Act was intended to give effect in order 
to give the section a meaning other than its 
natural meaning.—ELLERMAN LINES, LTD. 
v. MURRAY, WHITE STAR LINE OF ROYAL & 
United STATES Mar STeamMmpRS OCEANIC 
Stream NAVIGATION Co., Lrp. v. COMERFORD, 
[1931] A. C. 126; 86 Com. Cas. 159; sub 
nom. THE CROXTETH Hatt, THE OELTIC, 
100 L. J. P. 25; 144 L. T. 441; 47 T. L. R. 
147; 18 Asp. M. L. C. 184, H. LL. 


Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 


Add. Annotation :—Refd. Green Star Shipping 
Co. v. London Assurance (1931), 145 L. T. 
160. 


Add. Annotation :—Apld. West, Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 7. P. 159. 


Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


Add. Annotation :—Refd. Ellerman Juines, 
Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Hang Navigation Co. ». Comerford, [1931] 
A. 


Add. Annotation :—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 








ad Wo 


PART III. SECT. 2, SUB-SECT. 2.— A. 

153 xxii. ---In construing an 
Indian Act words should be given their 
widest possible meaning consistent with 
the context unless there is somcthing 
in the Act itself to indicate that they 
are intended to be used in the artificial 
& technical sense which they have 
acquired in English law or in any 
other restricted sense.—HaJj1t Rantm- 
BUX ASHAN KARIM tv. CENTRAL BANK 





PART Ill. SECT. 2, SUB-SECT. 2.-~--C. 


257 xii. ———.)—R. v. Corrry (Ont.), 
{1929} 1 D. L. R. 693; 51 Can. Crim. 
Cas. 100.—CAN. 


PART III. SECT. 2, SUB-SECT. 2,—D. 


297 vii. ———.J—~The ct. will not 
give to a statute an interpretation 
which results in a palpable injustice 
uniess the legislature has manifested 
by express words an intention to pro- 
duce that result. Such an intention 
will not be inferred from the tuxe of 
merely general words,— Re THE EXcisE 
Act (Man.), [1929] 4 D. L. R. 154; 2 
W. W. R. 353.—CAN. 


PART III. SECT. 2, SUB-SECT. 38. 


869 _— iv. ——.J—- Where the 
actual words of a statute afford no 
guidance as to the intention of the 
legislature the ct. will conclude the 
legislature intended an equitable & 
not an inequitable result.—BORCHERDS 
v. LwobEsia CHROME & ASBESTOS Co., 
Lrp., [1930] App. D. 112.—S, AF. 


PART III. SECT. 2, SUB-SECT. 4.—A. 


376 xxii. —-—.J—-A lien is not to be 
considered to be imposed without a 





plain declaration of the intention of 
the Icgislature to impose it, shown in 
clear & unambiguous language.—Je 
Harpy, (1928) 1 D. L. R. 300; 63 
UO. L. R. 246.—CAN. 


376 xxiii. ——.}+—~—Where the legis- 
lature has prohibited the making of a 
contract, & has expressly provided, or, 
having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract {s 
utterly null & void.—MURSHIDABAD 
NawaB v. BILAS ROY CrHOUDHURI 
(1928), I. L. R. 56 Cale. 252.— IND. 


376. xxiv. -J——Where a special 
Act of the Dominion Legislature has 
authorised the construction of a bridge 
carrying a railway over a navigable 
channel “so as not to interfere with 
navigation,’? & has incorporated the 
Railway Act, an order made by the 
Railway Board under sect. 268 of that 
Act, which empowers the Board to 
authorise the construction of a bridge 
over navigable waters according to 
plans approved by the Gevernor in 
Council, affords no defence tow a claim 
in respect of damage caused to a ship 
by reason of the bridge constructed 
being a substantial interference with 
navigation & therefore a _ public 
nuisance. The protection of the public 
right of navigation being dealt with 
both in the specia] Act & in the gencral 
Act, the express P ahaa of the 
special Act. overrides those of the 
general Act, both neving pogar to 
sect. 3 of the Railway Act 
therefrom.—EvuRana §.S. v. BURRARD 
INLET TUNNEL & BRIDGE Co., {1931} 
A. C. 300; 100 L. J. P. ©. 68; 144 
L. FT. 556, P. C.—CAN. 


376 xxv. -- —.J—If the language of 


12 





a section of a statute is such that in 
order to give u incaning to the section 
it must be comic as altered or 80 
materially added to as to make it 
differ considerably from that used by 
the Legislature then, especially in 
criminal matters, the ct.. should hesitate 
to alter the language so as to give to 
the words w ineaning which is not 
manifest from the statute.—E2 p, MIN- 
ISTER OF JtstTick, Fe RK. v. JACOBSON 
& LEVY, [1931] App. D. 466.—S. AF. 


PART III. SECT. 2, SUB-SECT. 4.-—C. 


445 ii. —-—— ~---—-.]—When construing 
a statute which was the outcome of a 
report. of comrs. appointed to draft 
& submit a bill for adoption by the 
legislature, there ix not tho same dis- 
osition on the part of the cts. that there 
ormerly was to deny reference to said 
report.-- KR. ov. JEANOTTR, [1932] 2 
W. W. R. 283.—CAN. 


PART III. SECT. 2, SUB-SECT. 6. 





479 iv. -}—FRe Sect. 24 or 
BRITISH NORTH AMERICA ACT, [1928] 4 
D. L. R. 98; [1928] Ss. Cc. Rn. 276.—CAN. 


PART III. SECT. 2, SUB-SECT. 7. 


505 iv. .J—Where oa sect. of a 
statute is ambiguous; because it is 
open to be grammatically construcd as 
bearing two different meanings, a Ct. 
of Appeal in deciding which of these 
two meanings the Jegislature intended 
the statute to bear, should adopt that 
construction which, upon a reading 
of the Act & its amendments as an 
entire enactment, appears to better 
accord with the body of the enactment 
than does the alternative construction. 
—R. v. Pusric UTILITIES COMBS. 
(1926), 64 N. B. R. 138.—-OCAN. 





542. Add. Annotation :—Refd. Bottomley v. West 


Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 
548. Add. Annotations :—Refd. The Croxteth 


Hall, The Celtic, [1930] P. 197 ; Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 


545a. ——— ——.]—BOTTOoMLEY v. Wrst DERBY 
ASSESSMENT COMMITTER, MrrRsSEY Docks & 
HARBOUR BOARD v. WEST DERBY ASSESS- 
MENT COMMITTEE, BOTTOMLEY v. MERSEY 
Docks & HARBOUR BoarRD, BOTTOMLEY v. 
LIVERPOOL GRAIN STORAGE & TRANSIT Co., 
Lrp., No. 764a, post. 


569. Add. Annotation :—Consd. The Croxteth 
Hall, The Celtic, [1930] P. 197. 


598a. ———.]—-ELLERMAN LINES, Lp. v. MURRAY, 
Warth Star LINE oF Rovat & UNITED 
States MAIL STEAMERS OCEANIC STEAM 
NAVIGATION Co., Lip. v. COMERFORD, No. 
448a, ante. 


604. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 583. 


649a. May not be referred to.]—-NIxon v. A.-G., 
No. 78a, ante. 

674. Add. Annotation :—Refd. Fordree v. Barrell 
(1931), 95 J. P. 141. 

689. Add. Annotation :—Refd. Fordree v. Barrell 
(1981), 95 J. P. 141. 

731. Add. Annotation :—As to (1) Consd. Egan v. 
A.-G., [1930] 1 Ch. 238. 


745. Add. Annotation :—Apld. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

761. Add. Annotation :—Consd. Egan wu. A.-G., 
[1930] 1 Ch. 238. 


-}—It was suggested by the A.-G. in 
the course of his argument for the Revenue 
Officers, that the ct. was entitled to consider 
some of the provisions of the later Derating 
Act as affecting the construction of the 1928 
Act. It was contended that as the later 
Act obliged railways to pass on the benefit 








764a. 
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of the derating by reduction of railway rates 
the users of railways the definition clauses 
of the 1928 Act should, if nossible, be read as 
applying only to that part of their property 
which earned rates that could be reduced in 
proportion to the derating benefits received 
by the railway, & therefore the Act should 
if possible be read as exclusing from the 
privileged classes warehouses for the use of 
which a customer pays rent & not railway 
rates & therefore could not be given the 
advantage of having the derating benefit 
assed on to him. It was further argued 
hat if railway warehouses are outside the 
definition for these reasons, dock ware- 
houses should also be deemed outside the 
definition. In my judgment this argument 
ought not to have any weight attached to it. 
The Act of 1928 cannot be interpreted by 
what Parliament chose to do by an Act of 
1929. We are not entitled to assume that 
the need of so wording the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 
occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928. We can, however, treat as relevant 
the purposes for which the Act was passed 
as stated in the title (Greer, L.J.).— 
BoTToMLEY v. WEST: DERBY ASSESSMENT 
COMMITTEE, MERSEY Docks & HARBOUR 
BoarRD v. WrEsT DERBY ASSESSMENT Com- 
MITTEE, BOTTOMLEY v. MeRSEY Docks & 
HARBOUR BoarRD, BoTToMLEY v. LIVERPOOL 
GRAIN STORAGE & TRANSIT Co., LTD., [1932] 
1K.B.40; 101L. 3. K.B.8,; 95 J. P. 186; 
46 T. L. R. 468 (1926-31), 2 B. R, A. 846, 
CO. A. 


Add. Annotation :—Refd. Port of London 
Authority v. Canvey Island Comrs., [1932] 
1 Ch. 446. 


765. 








-}—I do not think that, in the 
circumstances of this case, the subsequent 
statute can properly be referred to for the 


766a. 


PART WI. SECT. 2, SUB-SECT. 8.— A. 


§40 iii. —-—.]--If thore is an am- 
biguity or uncertainty in the language 
of an Act, the title may be looked to 
in order to ascertain the scope of the 
Act & to remove the ambiguity ; but 
where the language of tho Act is plain 
it must be given effect to notwith- 
ktanding the fact that it goes beyond 
the matters mentioned in the title. 
The application of oc. 61, 1925-26 
(Sask.), entitled An Act ee 
Improvements under Mistake of Title, 
is not confined to mistakcs of title, 
but oxtends to all cases, including 
those of mistake of the {dentity of the 
land or of its boundaries, where a 
person has made “ lasting improve- 
meuts under tho belief that the land is 
his own.”’ It is, however, a question 
for the ct. to determine in each case 
whether the person claiming for the 
improvements was under a bond fide 
belief that the land was his own.— 
SCBIELL & HUNT v. MORRISON & 
Morrison, [1930] 2 W. W. R. 737; 4 
b. L. R. 664.—CAN. 


B. (d) 


599 iv. -J}—In order to restrict 
the seope of an Act by the terms of its 
preamble the ct. must be satisfied that 
there was an intention on the part of 
the Legislature that its scope should 
be so restricted.—KANNAMMAL *. 
KANAKASABAI (1930), I, L. R. 54 Mad. 
845.—IND. 





PART Ill. SECT. 2, SUB-SECT. 8.-—C. 


‘645 vii. -}—Headings in a 
statute may be read, not only as 
explaining sects. which immediately 
folow them, as the preamble to the 
statute may be looked at to explain 
its enactments, but as affording a 
better key to the construction of the 
sects. which follow than might be 
afforded by a mere preamble.—Re 
Mip-WeEst Guass Co., LTp., [1931] 3 
DAE R. 165; 40 Man. I. RR. 289.— 


PART III. SECT. 2, SUB-SECT. 8.—D. 


m i. -}~Marginal notes to 
rections of an Act can be referred to 
for the purpose of interpretation if 
they can be regarded as inserted by, 
or under the authority of, or assented 
to by the logislature-—RAM SARAN 
Das v. BHAGWAT PRASAD (1928), 
Li L. R. 51 All. 411.—IND. 


PART III. SECT. 2, SUB-SECT. 8.--E. 


650 fi. ———.}~—Semble: the illustra- 
tions to Indian Acts of legislature are 
to be used as guides only & not as 
authoritative & binding declarations 
of law.—MYINGYAN MUNICIPALITY v. 
Mauna Po Nyrvun (1930), IL mr. 8 
Ran. 320.—IND. 


PART III. aad 2, ae 82 
e (¢ e 
658 ii. ——.]—If there are two 
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sections in an Act which seem to clash 
but which can be interpreted so as to 
give full force & cffect to both, then 
such an interpretation is to be adopted 
rather than one which will partly 
destroy the effect of one of them.— 
PRINCIPAL IMMIGRATION OFFICER. 
BuuLa, [1931] App. D. 323.—S. AF. 


658 iii. -]—If in one section of 
a statute imposing taxation there are 
express words which in their plain or 
literal meaning disclose an cxemption 
from taxation of the income of non- 
residents in Canada, & there are also 
words of ambiguous import in another 
section of the same statute which might 
be construed as displacing the ex- 
emption, these latter words are not 
sufficient to rebut the intention to 
exempt non-residents as expressed in 
tho former  section.—HOLDEN | v. 
MINISTER OF NATIONAL REVENUE, 
{[1931] Hx. ©. TR. 215.—-CAN. 





PART ITI. Ee a poe 12.— 
e G « 


747 ii. ——.]/—As both the Customs 
Tariff Act & the Tax Act are revenuo 
Acts, a clear definition in one of these 
enactments of a term common to both 
may Seager gered ts referred Mdeutt one 
purpose o spe ling any am yo 
meaning in the other.—R. v. MILN- 
BINGHAM PRINTING Co., LTp., 13929] 
Ex. CO. R. 133.—CAN. 


Cases 766a—992. 


PART III. SECT. 2, SUB-SECT. 13.—A. 


174 ili. eee een 
a doubt as to the meaning of a statute, 
or an award made thereunder, a con- 
struction 
acquiesced 


purpose of interpreting the earlier. It is, of 
course, certain that Parliament can by 
statute declare the meaning of previous Acts. 
It would be competent for them to do so, 
even though their declaration offended the 
ee language of the earlier Act. It would 

e an unnecessary step to take, unless it 
were intended, contrary to the neral 
principles of legislation, to make the ex- 
planatory Act retrospective, seeing that the 
subsequent statute could by independent 
enactment do what was desired. It is also 
possible that where Acts are to be read 
together, as they are in this case, a pro- 
vision in an earlier Act that was so ambiguous 
that it was open to two perfectly clear & 
plain constructions could, by a subsequent 
incorporated statute, be interpreted so as 
to make the second statute effectual, which 
is what the cts. would desire to do, & it is 
also possible that, where a statute has created 
a crime or imposed a penalty, a subsequent 
Act showing that that crime was intended to 
have a limited interpretation or the circum- 
stances regarded as narrow in which the 
penalty attached, would be used for the 
purpose of giving effect to the well-known 
principle of construction to which I referred 
at an earlier stage (LORD BUCKMASTER).—- 
ORMOND INVESTMENT Co. v. BETTs, [1928] 
A. C. 148; 97 L. J. K. B. 342; 188 1. T. 
§00 ; 13 Tax Cas. 400, H. L. 


Annotation :—Consd. Port of London Autbority v. Canvey 
Island Comrs., [1932] 1 Ch. 446. 


766b. 


Erroneous recital of effect in preamble 
to later statute.]—Deft. comrs. relied, first. 
upon the statement contained in the preamble 
of the 1883 Act that by the 1792 Act the 
comrs. thereby appointed were invested with 
powers (inter alia) of acquiring lands in the 
Island for the purposes of the Act.... 
In my opinion the erroneous recital of the 
effect of the 1792 Act does not affect the con- 
struction of that Act (LAWRENCE, L.J.).— 
PoRtT OF LONDON AUTHORITY v. CANVEY ISLAND 








»}-—-Where there is 


laced thereon & long 


by all parties will not be 907 il. 





OPERATIVE Co. v. 
D.L.R.975; 1M.P.R1 
PART III. SECT. 3, SUB-SECT. 2. 


-}—In the construction 
of a statute a definition given in an 


ENGLISH AND Empire Digest SUPPLEMENT. 


Comnrs., [1932] 1 Ch. 492: 101 L. J. Ch. 68; 
146 L. T. 195; 963. P.28; 30L.G. R. 42, 


te ° 


7T72a. ——— Addition to provisions Incorporated-— 


795. 


856. 


Not necessarily incorporated in later Act.}— 
Where penecu of an Act have been in- 
corporated by reference into a later Act, the 
repeal of the earlier Act does not affect the 
latter Act; so, too, an addition to the 
provisions incorporated, unless it is expressly 
made applicable to the later Act, is not 
deemed to be incorporated into it, at all 
events if it is possible for the later Act to 
function effectually without the addition.— 
SECRETARY OF STATE FOR INDIA v. HIN- 
DUSTHAN CO-OPERATIVE INscE. SOCIETY 
(1931), 58 L. R. Ind. App. 259, P. C. 


Add. Annotation :—Apld. R. v. Southampton 
County oun Committee, Ea p. Slade, 
(1929) 1 K. B. 263. 


Add. Annotation :—Refd. Taxes Comr. v. 
heer aa Co. of Australia, Ltd., [1931] 
A. C. : 


868. Add. Annotation :—Consd. Glamorgan County 


Council v. 


IL. 


Birmingham Corpn. (1932), 48 
4, 


905a. ——— Application to articles of association. ]— 


- eee 


ae ee 


927. 


992. 


GRANT, [1930] 1 
45.—CAN. 


—Interpretation Act, 1889 (c. 63), s. 1 (1), 
which deals with the inclusion of the plural 
in words in the singular & vice versd, & 
which governs Table A in Companies Act, 
1862 (c. 89), Sched. I., applies also to special 
articles of a co. which have replaced certain 
articles of Table A, but which are used 
together with the remaining articles of Table 
A.—FELL v. DeRBy LEATHER Co., LtD., 
ne ie 252; 100 L. J. Ch. 311; 145 


Add. Annotation :—Refd. Farnworth 
Manchester Corpn., [1929] 1 K. B. 533. 


Add. Annotation :—Refd. Egan v. A.-G., 
[1930] 1 Ch. 238. 


Uv. 


adopted.)---Where oa statute is clear 
the ct. must give effect to the intention 
of the Legislaturo howevor harsh its 
operation may be to individuals 
affected thereby, but where two 
meanings may be given to a section 
& the one meaning leads to harshness 


devarted from.—GAUSSEN v. LOWER 
BANN NAVIGATION TRUSTEES, [1929] 


N. I. 1].—IR. 
PART III. SECT. 2, SUB-SECT. 13.—B. 
789 vii. -——.J—It is a well-settled 


rinciple of construction that the 

lature must be presumed to 
know, not only the general principles 
of law, but, also, the constructions 
which the cts. have put upon particular 
statutes, & when a section of an Act, 
which had received a judicial con- 
struction, is re-enacted in the same 
words, such re-enactment must be 
treated as a legislative recognition 
of the con3trnoction. — BIPULBINARI 
CHAKRAVARTY! v. 
CHAKRAVARTI (1929), I. 
381.—IND. 


IKHILCHANDRA 
L. R. 57 Cale. 


PART III. SECT. 2, SUB-SECT. 17.—A. 
oi, -——~ —~-.}—HEATHERTON Co- 


interpretation clause of the statute 
will not be hered to when the 
context & subject-matter show that 
the words defined were intended to 
have a ineaning different from that 
set forth in the interpretation clause.— 
TowN COUNCI. OF SPRINGS v. MoOSA, 
{[1929] A. D. 401.--S. AF. 


907 iii. ma facie, where 
there is a definition of a particular 
word used in a statute, that definition 
must be applicd wherever tbat word 
occurs, but the ct. is justified in 
departing from the definition where 
an adberence to it would work an 
injustice which both the context & 
subject-matter show that the legislature 
never intended.—SUTHERLAND v. It, 
[1930] N. L. R. 24.—S. AF. 


PART III. SECT. 6, SUB-SECT. 1. 
948 i. Whether cquitahle construction 


J 
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& injusticn while the other does not, 
the ct. will hold that the Legislature 
rather intended the milder than the 
harsher ineaning.—FPRINCIPAL IM- 
MIGRATION OFFICER v. BHuLaA, (1931) 
App. I). 323.—S. AF. 


PART Ill, SECT. 6, SUB-SECT. 2. 


sa. Workmen’s Compensation <Acts.}— 
CLARKE ¥. WENTWORTH STORES, LTD., 
{1928] 2 b. L. Rr. 796.— CAN. 


PART III. SECT. 9. 


981 i. Doctrine of contemporanea 
erpositin.|—When the construction of 
a statute is doubtful, it is accepted as a 
canon of in retation that a useful 
exposition of the statute may be that 
which it has received from con- 
temporary authority.—-DINKEL  t. 
Union Govt., [1929] App. PD. 150.-- 


é e 


(1932), 48 T. L. R. 261. 


1088. Add. Annotation :—Consd. Ward v. British 
Oak Insurance Co., [19382] 1 K. B. 392. 
1116. Add. Annotations :—As to (1) Consd. Ward v. 
British Oak Insurance Co., [1932] 
892. Refd. Gardner & Co. v. Cone (1928), 


140 L. T. 72. 


1172a. Add. Annotation :—Refd. 
Benefit Assurance Co., [1931] 1 Ch. 46. 
1207. Add. Annotations :-—Refd. A.-G. v. Man- 
chester Corpn., [1981] 1 Ch. 254; Skinner v. 
Geary (1931), 47 T. L. R. 597. 
1212. Add. Annotation :—-Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 147 L. T. 122. 
1217. Add. Annotations :—Apld. Farnworth v. 
[1929] 1 K. B. 538; 
West Midlands Joint Electricity Authority 
v. Pitt, Minister of Transport v. Pitt (1932), 
96 J. P. 159. Refd. Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 


Manchester Corpn., 


[1930] A. C. 549. 


1244. Add. Annotations :—Apld. Bournemouth- 
erry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. Refd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 
1248. Add. Annotation :—Refd. R. v. Minister of 
Health, Ea p. Yaffe, [1930] 2 K. B. 98. 
1248a. ——— Unless contrary construction clearly 
intended.|—There is a well-known canon of 


Swanage Motor Road & 


PART IV. SECT. 2. 


b i. -.+-Sect. 1 of Cc. 30, 
1923, provided for the appointment of 
one or two examinors for the city of 
Halifax. The Act was to come into 
force on a@ day to be fixed by pro- 
clamation. C. 54 of 1924, passed 
May 9, 1924, repealcd s. 1 of c. 30, 
1923, & substituted another  scct. 
providing for the appointment of one 
or two cxaminers for the city of 
Halifax. On May 23, 1924, it was 
proclaimed that c. 30, 1923, as 
amended, should come into force on 
June 1, 1924. On the same day, 
May 23, 1924, M. was appointed as an 
examiner for the city of Halifax. 
Applt. coutended that his appoint- 
ment was void, because made under 
the authority of a statute that was not 
in force at the time of his appointment : 
—Held;: the proclamation that c. 30, 
1923, as amended, should come into 
force on June 1, 1924, had the same 
effect as if that date had been fixed 
by the statute itself as the date when 
it should become effective as law; & 
it was common ound that in the 
latter case appointments could be 
made in anticipation of the statute 
coming into force; the proclamation 
made that certain which had been 
contingent ; it must be presumed that 
evoryt was done regularly unless 
the cont was shown; the pro- 
clamation order of appointment 
bore the same date & were gazotted 
the same day; & it must be presumed 


that the proclamation preceded: the 
appointment; the appointment was, 
therefore, valid,—Mo - 


NZIE v. H 
BERS, [1939] 4 D. L. R. 1089; 8. C. R. 
38 ; affo., 60 N. 8. R. 203.—CAN. 


PART IV. SEOT. 5, SUB-SECT. 1. 


pi.——— ——.]}-—A statute is not to 
be constrned so as to have a greater 
retrospective effect than ite Janguage 
renders necessary.—KIRPA SINGH v. 


Vol. XLI.—Statutes. Cases 1057—1364a, 


Part 1V.—Operation. 


1057. Add. Annotation :—Consd. A.-G. v. Jackson 


1K. B. 


Re National 


1364a. 


sion ; 


AJAIPAL SINGH (1928), I. L. R. 10 Lah. 
165.-—IND. 


PART IV. SECT. 5, SUB-SECT. 2.---A. 


1087 vi. ——-~.]--Statutes regulate 
future conduct & are construed as 
operating only on cases or facts which 
came into existence after they 
Were passed.—PRINCIPAL IMMIGRATION 
ae v. BHULA, [1931] App. D. 323. 


PART Iv. ete tb SUB-SECT. 2.— 


1099 x. -——-— Res judicaia.|-——YWone 
Kong Ordinance 20 of 1908 by its 
retroactive effect gave a right of action 
for criminal conversation committed 
prior to its enactment :—Held: with- 
out explicit words to that effect it did 
not avail the respondent, whose cause 
of action was barred as res judicata 
by a final judgment prior to the 
Ordinance & founded on the then 
existing law.—LEMM v. MITCHELL, 
(1912] A. C. 400.—HONG KONG, 


PART IV. SECT. 5, SUB-SECT. 6. 


1146 xxvi. ~.}+—-METROPOLITAN 
ARBATTOIRS Boarp v. ScHour, [{1927] 
Ss. A. S. R. 444.—-AUS. 


1146 xxvii. ——.]—Alterations in 
procedure are always retrospective 
unless there be some good reason 
against it.—Re Wicks & ARMSTRONG, 
[1928] 2D. L. R. 210; 49 Can. Crim. 
Can 61 oO. L. R. 667.—CAN. 


1146 xxviii. ——.}—Where a statute 
deals with practico & procedure only, 
it applies, unless the contrary is 
exp , to actions begun before it 
came into force.— HAFFNER v. WESTON 
& DETOHON, [1928] 1D. L. R. 711; 22 
Sask. L. R. 203; [1927] 3 W. W. R. 
839.—CAN. 


1146 xxix, -——.]J—An action begun 
after the time limited by the statute 
that was in force when the writ was 
issucd cannot, hecause of an amending 
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construction applicable to private Acts of 
Parliament that if the words used b 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 
question is considered, it appears by necessary 
intendment that the privilege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain express words creating the 
privilege claimed (GREER, L.J., in a dis- 
senting judgment).—_BOURNEMOUTH-SWANAGE 
MotrorR Rosap & FERRY Co. v. HARVEY & 
Sons, [1929] 1 Ch. 686; 98 L. J. Ch. 118; 
140 L. T. 415; 
264, C. A.; 

1384. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

1851. Add. Annotation :—GCenerally, Retd. Sheffield 


Corpn. v. Luxford, Same v. Morrell, [1929] 
2K. B. 180 


the 


93 J. P. 129; 27 L. G. R. 
affd., [1930] A. C. 549, H. L. 


-.J—‘‘ May " always means may. 
‘* May ’’ is a permissive or enabling expres- 
but there are cases in which, for 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those cases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appct. 


Act, be held to have been begun in 
time. It is erroneous to assume that 
a statute imposing a time limit for the 
commencement of actions for dam : 
or extending a time already limited, is 
necessarily to be treated us a statute 
effecting procedure only & so to be 
given a retrospective effect.— KEARLEY 
vr, WILEY, [1931] 2 D. L. R. 433; 66 
O. L. R. 490: affd., 11931) 3 D. L. RR. 
68 ; O. nr, 167,—CAN. 


1168 1. Right of appeal not maticr of 
procedure.]-—Legislation conferring a 
new jurisdiction on an appellate ct. 
to entertain an appeal cannot bo con- 
strued retrospectively, so as to cover 
cases arising prior tv such legislation, 
unless there is something making 
unmistakeable the Icgislative intention 
that it should be so construed. The 
inattor is one of substance & of right.— 
SINGER v. R., [1932] 8. C. R. 70; 1 
D. L. R. 279.— CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 


1169 xiii. .}—Sr. CATHERINES 
CORPN. t. HYDRO-ELECTRIC POWER 
COMMISSION OF ONTARIO, [1928] 3 
D. L. R. 200; 62 0. L. R. 3013 affd., 
[1930] 1D. L. R. 409, P. C.—CAN. 
PART IV. SECT. 6, SUB-SECT. 2.—A. 


1184 iii. --——.]—Held: the amend- 
monts made to the Insurance Act 
subsequent to the year 1926 were not, 
rotroactive & did not take away 
contractual rights acquired under 
legislation in force when the con- 

ts were entered into.—BULLAS v. 
KMPIRE LIFE INSoE. Co., [1931] 4 
D. L. R. 443; O. R. 769.—CAN. 


PART IV. SECT. 7, SUB-SECT. 9. 


1 i. ——.]—When a statute confers 
upon the ct. a specific power, the ct. 
cannot, by relying upon its inherent 
jurisdiction, extend the scope of that 

ower.—R. v. Scere Dev (1929), 

ry lL. R. ll Lah. 230.—IND. 





Cases 1364a—1659. 


(TALBOT, J.).—SHEFFIELD OCORPN. v. LUxX- 
FORD, SAME v. MORRELL, [1929] 2 K. B. 180; 
98 L. J. K. B. 512; 141 L. T. 265; 98 J. P. 
235; 45 T. L. R. 491, D. C. 


1381. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1386. Add. Annotation :—Consd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 


1408. Add. Annotation :—Refd. Mayhead  v. 
eivaramie Hoist Co. (1931), 100 L. J. K. B. 


1408. Add. Annoiation :—Apld. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 


1452a. -]|—PItf., who was a farmer, was 








Part V.—Criminal 


1531. Add. Annotation :—.As to (1) Consd. The 
Torni, [1932] P. 78. 

1539. Add. Annotation :—Refd. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322. 


ENGLISH AND HmptrE Digest SUPPLEMENT. 


the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft. corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance :—Held: Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 
damages. MANCHESTER OORPN. v. FARN- 
WworRTH, [1980] A.C.171; 99 L. J. K. B. 88; 
94 J. P. 62; 46 T. L. R. 85; 73 Sol. Jo. 818; 
27 L. G. R. 709; sub nom. FaRNWORTH v. 
MANCHESTER CoRPN., 142 L. T. 145, H. L. 


and Penal Statutes. 


1560. Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Axssess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650, 


Part VI.—Fiscal and Revenue Statutes. 


1577. Add. Annotation :—Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 
1578. Add. Annotation :—Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

1587. After this case add :— 

Safeguarding Acts.]—See REVENUE, 
Nos. 93c, 938d. 

1591. Add. Citations :—[1929] A. C. 
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L. J. Ch. 198; 140 L. T. 624; 93 5. P. 146; 
27 L. G. RB. 261. 


1607. Add. Annotation »—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


1612. Add. Annotations : — Generally,  Refd. 
Diggines v. Forestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 509; I. BR. Comrs. 
v. Dalgety & Co., [1930] A. C. 527. 


Part Vil.—Local, Personal and Private Statutes. 


1617. Add. Annotations :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 


1621. Add. Annotation :—-Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, (1929) 1 Ch. 686. 


1638. Add. Annotation: — Refd. Bournemouth 


Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 


1659. Add. Annotations :—Consd. Bournemouth- 


Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 


PART V. SECT. 2, SUB-SECT. 3. 

1526 iv. -———. ]-—Even a pena! statute 
must nut be construed s0 as to narrow 
its words to the exclusion of cases 
which those words in their ordinar 
acceptation would comprehend.—R, v. 
KRAKOWEC, DANLBERG & EKLUND & 
CONTINENTAL GUARANTY CORPN. OF 
CANADA, LTn., (1932) S. C. R. 134; 
1D. L. R. 316.—CAN. 


PART Vz. SECT. 3, SUB-SECT. 1. 

1532 vi. -_--A statute which 
casts upon apn accused the onus of dis- 
proving a charge is retrospective &, 
therefore, applies to a case where it 
has come into force between the time 
of the alleged offence & the laying of 
the information therefor.—R. v. KumMps 
{1931) 1 W. W. R. 812: 3 D. L. R. 
7673 55 Can. C. C, 320 3 39 Man. L. BR. 
445,—CAN. 





sa. Extra-territorial operation—Inten- 
tion must be shmon.j—General words in 
a penal statute will not be given an 
extra-territorial operation unless an 
intention to give such an operation to 
the statute appears al reig4 or by 
necessary implication.—It. v. FRANKR, 
A a Ue L. LR. 285; Argus L. RR. 


PART V. SECT. 3, SUB-SECT. 2. 


1548 i. -}—In so far as it deals 
with the disqualification of a candidate 
for a corrupt practice the Ontario 
Election Act ia a penal statute, & the 
charge against the candidate must be 
proved eyond a reasonable doubt 

efore such disqualification is ordered. 
—Re SoutH BRUCE PROVINCIAL ELEC- 
TION, JOHNSTON UV. McCaLLoum, [1928) 
ee L. R. 104; 61 O. L. T. 392.— 
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PART VI. SEOT. 2. 


1588 ii. -+—Speclal canons of 
interpretation are no more applicable 
to a taxing Act than to any other Act. 
—FowLer & ANDREWS Vv. SPALLUM- 
CHEEN TOWNSHIP, [1930] 3 W. W. R. 
12; 63 B. ©. R. 47.—-CAN, 

sl. Construction with reference tov 
English law.j}—-In continuing a stutute 
which, like a taxing statute, is meant 
to apply to all yersone irrespective of 
their personal law, it is quite un- 
necessary to investigate the meaning 
of the words In the particular system 
of jurisprudence that may be followed 
hy the assessee, & it is proper to con- 
strue the words in question with 
reference to the English Law on the 
point. -—- UMAR BAkKnsH v. PUNJAE 
ComrR. or INCOME TAX (1931),]. L. RK. 
12 Lah. 725.—IND. 





1674. Add. Citations :—[1929}] 1 Ch. 686; 98 
De J. Ch. 118; 140 L. T. 415; 938 J. P. "199; 
L. G. R. 264; 

tNo. 2), 144 L. T. 132. 


1678. Add. Annotation :—Consd. West Midlands 


subsequent proceedings 


Vol. XLII.—Statutes. Cases 1674—2048, 


Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932) 96 J. P. 159. 


1679. 


Part VIIl.—-Enforcement. 


1728. Add. Annotations :—Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. R. 485. 

1726. Add. Annoiations :—- Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Distd. Ruislip-Northwood Urban Dis- 
trict Council v. Lee (1931), 145 L. T. 208. 
ee Clark v. Epsom R. D. C., [1929] 1 Ch. 

1755. Add. Annotations :—As to (1) Consd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. Refd. A.-G. v. Sharp (1930), 
99 L. J. Ch. 441; A.-G. v. Premier Line, Ltd. 
(1931), 48 T. L. R. 104. Generally, Refd. 
KR. v. Minister of Health, Ha p. Yaffe. 11931 | 
A, ©, 494. 

1757. Add. Annotation :-- Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

1758. Add. Annotation :-—Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. RR. 485. 


Part IX.— 


1896. Add. Annotation :-—Refd. West) Midlands 
Joint Electricity Authority | v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


1768. Add. Annotation :—Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. R. 485. 


1777a. 
tained in the Lnelish 2 statute I entertain no 
doubt that in the absence of express penalty 
where some one was in terms by statute in a 
public matter required to do a certain act, 
or if the act were to be done, to do it in a 
certain way, that if that person failed to obey 
that statute, the act done would be in con- 
tempt of the statute, & therefore, though 
there were no express penalty provided, the 
ordinary common law rules would apply. In 
such case, the matter being one of public 
obligation & the act done in contempt of the 
statute, in an appropriate case the remedy 
would lie for misdemeanour (SLESSER, L.J.). 
—THE TORNI, [1932] P. 78, 90; 101 L. J. P. 
44; 1471. 7. 208; 48 T. L. R. 471, C. A, 


1779. Add. Annotation :—Refd. A.-G. 
(1930), 99 L. J. Ch. 441. 


1812. Add. aoa :-—Refd. 
[1929] 1 K. B. 655. 








v. Sharp 


Minter v. Priest, 


Repeal. 

1974. Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 

of Transport v. Pitt, [1932] 2 K. B. 1. 


1919. Add. Annotation :—Refd. West Midlands | 1989. Add. Annotation :—Refd. Farnworth v. Man- 


Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [19382] 2 K. B. 1. 

1928a. »]|—SECRETARY OF STATE FOR INDIA 
v. HINDUSTHAN CO-OPERATIVE INSURANCE 
Society, No. 772a, ante. 

1968. Add. Annotation :—As to (1) Consd. R. ‘ 
ea rag of Health, Eka p. Yaffe, [1930] 2 

. B. 98. 





PART VII. SECT. 4. 


eee Co., [1928] 1 D. 





chester Corpn., [1929] 1 K. B. 533.° 
1990. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 
2007. Add. Annotation :—Refd. Kt. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


2048. Add. Annotation -—Refd. Smith v. Metro- 
politan Properties Co., [1932] 1 K. B. 314. 


R. 753; 61 POWER & ate HT Co., Lrp., [1929] : 


eee ee O. L. R. 512; affd., (9901 ¢ De BR DL. Re G51: 2 WoW. R. 470; 4 
é ieee. (1938) De Ta Ciry Yay 64 O. Ls ie 148.——CAN, B.C. 1 89 ‘afl, (1928) 4D. 0. Ut. 
[i928] 3 W. W R. 166.—CAN. 1784 xxvi. .}—Where a liability 724; 3 W. W. R. 301; 40 B.C. R. 
PART VIII. SECT. 1. sy Pecitate: | hich als veces & oe: an oA 
& statu walc SO gives @ par- 

8. Fight to enforce statutory duty - ticular & special remedy for enforcing PART IX. Fe mee 

No right of waiver.|—A person entitled ‘+ that remedy must be followed.— | ° 
to sue to enforce the performance of a DISTRICT MUNICIPALITY, COLDSTREAM 1975 vii. - -—-.}—In the case of con- 


OF UW. 


statutory duty cannot waive that right D. L. R. 52: 2% 


hy ucquiescence or conduct or even 
hy an ODES contracts —OUTEN ¥. 
STEWART & GRANT & WINNIPEG CITY, 
11932) 3 W. W. “a 193.—CAN. 


PART VIII, SECT. 3, SUB-SECT. 1. 








Meets (B. C.), 


PART IX. SECT. 1, SUB-SECT. 2.—D. 


[1929] 4 flict between a general statute & one 


. W. R. 597.—CAN. passod for a particular purpose the 
1734 xxvii. ee FRANCES 

Purr & Paper Co. v. SPANISH RIVER 
Purp & Parser MILs, LTD., [1931] 2 
D. L. R. 97.—CAN, 


atter must, so far as that purpose 
extends, prevail, whether the special 
Act was passed before or after the 
general Act.—LYNE v. CHECKER STAGE 
SERVICE, LTp., [1932] 1 W. R. 
335.—CAN. 


Gt Ct At hun ne ee abo I = | Sectioneere qubll 

exis at common law is crea —Sections of a public as ar, 
by a statute which at the same time Act which are incorporated by referonce PART IX, wie i SECT. 2. 
gives a special & particular remedy for in @ private Act are not repealed by : : 

enforel it, the remedy provided by the repeal of the public Act.—GRANBY 1988 vii. ——— R. v. RuDvIcK, 


the sta ute must be followed.—TIt. 


Turp Co. v. Stantai RIVER POWER Co 


ales eee MINING, SMELTING & 
vp, @. 





-}— 
[1928] 3D. L. R. 208; 49 Can. Crim. 


West Koorenay Cas. 323; 620. L. Rh. *948,—CAN, 
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Cases 2004—2184. ENnauisH aND Empire Dicest SUPPLEMENT. 


Part XI.—Codifying and Consolidating Statutes. 


2094. Add. Annotations :—Consd. Shotts Iron Co. v. Curran, [1929] A. C. 409. 


Apld. Stag Line, Ltd. 


v. Foscolo Mango & Co. (1931), 48 T. L. R. 127. 


Part Xll._—Statutory Rules and Orders. 


2114. Add. Annotation :—Refd. R. v. Minister of 


Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
2182. Add. Annotation :—Consd. R. v. Minister of 


Health, Ba p. Yaffe, [1930] 2 K. B. 98. 


PART XII. SECT. 1. 


sg. Power of d Jrareaay aaa Time limit 
for exercise.}—Socct. 10 of the Acts 
Interpretation Act. 1904-1930, re- 
quires all Regulations made under 
statutory power to be laid before 
both Houses of Parliament, & further 
provides that: ‘ If either House of 
the Parliament passcs a resolution 
of which notice has been given at any 
time withiu fifteen sitting days after 
such rogulations have been laid before 
such House disallowing any regulation, 


such regulation shall thereupon cease 
to have effect ’’:—Held: the words 
above quoted indicated that it was tho 
intention of the legislature to fix a time 
beyond which the disallowance of any 
Regulation should not be effected, & 
not to impose a condition on the power 
to disallow.—DIGNAN v. AUSTRAIIAN 
STEAMSHIPS Pry., LYp., ee Argus 
L. R. 213; 5A. L. J. 74.—-AU 


PART XII, SECT. 2. 


2126 iii, — ial v. CHINN, 
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2184. Add. Annotation :—Consd. R. v. Minister of 
Health, Ez p. Yaffe, [1980] 2 K. B. 98. 


2126 iv. —— Not when in conflict 
with statute.|}—R. vo. WRIGHT, [1928] 
1 D. L. R. 701 > 69 N. 8. R. 443,—CAN, 


PART XIII. SECT. 4. 


sc. Objcct & construction.}—All rules 
of ct. are nothing but provisions 
intended to secure the pre per adminis- 
tration of quence, & it ls essential that 
they should be made to serve & be 
subordinate to that purpose.—SAL- 
DANHA v. SALDANHA (1929), I. L. R. 
54 Bom. 288.—IND. 


Vol. XLU. Cases 14—228a. 


STOCK EXCHANGE. 
Part 11.—Constitution. 


14. Add. Annotation :—Refd. Cookson v. Harewood (1931), 101 L. J. K. B. 394, n. 


Part IIl.—Relation between Parties to Stock Exchange 


101. Add. Citations :-—[1929] 1K. B. 
L. J. K. B. 248; 73 Sol. Jo. 18. 


195. Add. Annotations :—Refd. Legh v. 
Lynn v. 


(1930), 143 L. T. 151; 
[1930] 2 K. B. 72. 


215. Add. Annotation :---Consd. Stanley & Co. v. 
Solomon, Ltd., [1932] 2 Kt. B. 287. 


What amounts to 
tained ’’ by principal.]~-By an agreement in 
writing between pltfs., who were 
brokers & members of the Stock Exchange, 
& defts., who were also stockbrokers but not. 
members of the Stock Exchange, the latter 
agreed that in consideration of receiving 
o0 per cent. of any commission on business 
introduced by them to pltfs. they would be 
liable for 50 per cent. of any *‘ loss sustained ”’ 
by pltfs. in connection with such business. 
Defts. introduced to plifs. one W., & as a 
result of his transactions he incurred a debt. 
to pliifs. no part of which had been paid. 


217a, —--- —--- 


PART II. SECT. 2, SUB-SECT. 1. 

24 i, Fiduciary relation -- Ayency-— 
Client's right to follow money.)~ Where 
share certificates are delivered by the 
owner thereof to a broker with instruc- 
tions to sel) them the broker’s relation 
to the owner is a fiduciary one, the 
certificates are impressed with a trust, 
& the broker should not. be heard to 
give any cxplanation of bis dealing 
With the certificates Incousistent with 
his authority.-- PLUMMER v. MAaok & 
TIMMS, [1930] 2 W. W. RR. 107; 3 
Pp, LR. 9995 affd., (19301 8 WLW. R. 
188; 4 D. L. R. 768.~-CAN, 

24 ii, —-—~ -}—The legal re- 
lationship of a stockbroker & his 
Client is a fiduciary one, that of agent 
& principal; &, therefore, the broker 
IX not entitled, without the fullest 
knowledge & assent of the cHent, te 
put himself in a position where his 
mterest conflicts with that of his client. 
lle must deal for a client in the capacity 
of agont, &, therefore, has not the 
Tight to trade on the stock markets for 
himself & at the same time transact his 
clients’ business thereon as their 
Shen Ww Tears & MILL, 

‘i y e « e.8 bd 5 s ry \. 
120--—-GAN, 16; 54 Can. C. © 
hb i, ——.J—HluUNNINGs (HU. KE.) & 
Vo., LTD. ». HALL, [1932] 2 W.W. BR. 
“ll; 4D. L. R. 270.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.-—A. 


sx. Onus of proof.j--In an action 
uy & customer against oa stuckbroker 
tor wrougtully selling certain stocks 
« bonds, which he had deposited with 
the broker as collateral security for 
his account, & retaining the proceeds : 
~Held: pitt, was not under tho onus 
of proving that the conditions which 
tuder the contract between the parties 
“ould give deft. the right. to sell the 


J.8. 





Transactions. 
321; 98 


Legh 
Bamber, 


executed a deed of assignment of his property 
for the benefit of his creditors, & both pltfs. 
& defts. were assenting creditors to the deed. 
Pitfs. claimed that on the execution of that 
deed of assignment a loss had been sustained 


by them within the meaning of the above- 


** loss sus- 


stock- 


W. 


secqauities had not come ite exipcenec. 
but. that the onus was on deft. to prove 
that. safd eonditions had arisen; & 
even if this view as to the onus wes 
incorrect, pltf. had at any rate made 
out a prima facie case.-- LOCKETT 1, 
SOLLOWAY MILs & Co., Lrp., [1931] 
> W. W. RR. 3023 affd., [1982] 1 
W. W. KR. 886. —CAN. 


PART HI. SECT. 2, SUB-SECT. 2.--B. 

sa. Pledying securities of client—F'or 
adcances to broker.j—Held: when 
collateral security is deposited with a 
broker & is by him pledged to a bank 
for any stan, & the loan from the bank 
is entirely paid off, & at the same time 
the debt to the broker for which the 
collateral has been deposited. the 
rights of both the broker & the bank 
are at an end, & the owner of the 
collateral is entitled to its return.-—- 
Re Wigains, Lrp., [19381] 38 DD. 1. 2. 
383; QO. R. 337.—CAN. 


PART III. SECT. 2, SUB-SECT. 3.-- B. 
50 tif. J—FEnanuisnh «. KERN 

AGENCIES, Lrp., [1931] 2 W. W. BR. 
2; 2D. L. R. 048.—CAN. 

q i. —--—.J--PlHf., a customer 
of a broker, delivered to the latter a 
share certificate registered in his name 
with instructions to sell the shares at a 
eertain price or better. The broker 
sold the shares for its own purposes 
at a lower price, & when plitf. demanded 
his certifieate the broker tendered him 
another certificate of the same co. for 
the same number of shares. This pitf. 
refused: & sued for conversion :-—- 
Held: pitf. was entitled to judgment 
&, in the absence of other evidence of 
the value of the shares at the date of 
the sale, the amount to which plitf. was 
entitled was thet for which the shares 
were sold. MACINNES vr, CARTWRIGHT 
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mentioned agreement, & they brought an 
action tu recover 50 per cent. of W.’s debt :— 
Held: the mere signing of the deed of assign- 
ment by W. did not establish a loss sustained 
by pltfs.. & that in the absence of evidence of 
actual loss sustained by them the action 
failed.---STANLEY (MONTAGU) & CO. v. SOLO- 
MON (J. C.), learb., [19382] 2 K. B. 287; 101 
L. J. K. B. 

228a. Necessity for consent of principal. |—WUnder 
the Rules & Regulations of the Stock Itx- 
change & under the general law half-com- 
mnission is not payable to an agent without 
the principal’s consent.—WaAITHMAN, DONE- 
GAN & Co. v. RAMIREZ (1982), 48 T. L. R. 
360; 76 Sol. Jo. 290. 


147 L. T. 196, C. A. 


& CRICKMORE, Ierp., (1931) 1 W. W. RR. 
81; b. L. R. 572; atfd., {1931} 
S.C. hk. 425: 3D. L. lt. 693.—CAN, 

t i. —— Defenec—Rules of stock 
erchanye.]—Damages were cluimed for 
breach of an alleged agreement to carry 
certain stocks & maintain pitf. in w 
short position with respect thereto -— 
Held: even If there Wao such a definite 
agrecment, the claim failed because 
under the rules of the stock exchange 
deft. Was obliged to return the stock 
borrowed with respect. to the short 
transactions befure the shares had 
dropped to the covering point which 
was alleged by plifs., & deft.’s evidence 
had not been refuted that other stock 
eould not be secured to take their 
place &, therefore, deft. bad to buy 
“to cover.’—CLAY & CLAY vt. POWELL 
& Co., Lrn., [1931] 2 W. W. . 325; 
Oo. LR. o8&: 44 2B. CG. Re 12k: 
revsd. on other grounds, [19382] 8. CO. 1. 
210; 1D. L. RR. 366.--CAN. 


PART III. SECT. 2, SUB-SECT. 6. 


{ i, Fictitious transactions—- 
What must be provd.J— Where a stock- 
broker active us agent for a customor 
doves not ohey the latter’s orders in 
making pales & purchases. but reports 
to him fictitious transactions. it is 
not necessary for the customer, In order 
to make out a eause of action for the 
recovery of the money paid to, & the 
value of the securities deposited with, 
the broker, to prove that all the trans- 
actions so reported were fictitious. 
The customer’s right to maintain sueb 
an action iy not atYeeted by the fact 
that some of the transactions tn the 
series of dealings between him & the 
broker were for cash, nor is his right 
of action dependent on his returning 
or tendering wu return of the shares 
Which he had in fact received. 


ee 


Case 4380. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part Vil.—lllegality and Fraud. 


430.. Add. Annotations :-——As to (1) Consd. Weddle, 
Beck & Co. v. Hackett, [1929] 1 K. B. 821. 


JOHNSON vv. SOLLOWAY, [1932] 1 
W. W. R. 481; affd., [1932] 3W. W. fh. 
316.—CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 

sb. Delay in delivery of certificates— 
W hat is reasonable time. ]— Defts., stock- 
brokers in C., on Sept. 14, 1929, wired 
pitfs., stockbrokers in T., to_ buy 
certain shares at. a named price. Pitfs. 
were, to the knowledge of defts., 
members of the T. Stock Exchange. 
Pitfs. bought the shares upon the 
Exchange on the same day & at the 
named price. Dofts. knew that the 
shares would be bought on the Ex- 
change & according to its rules & 
customs. FPltfs. were not able to pro- 
cure delivery of the certificates for the 
shares until Sept. 27. On Oct. 1 
they drew on defts. for the price, 
attaching the certificates to the draft. 
Defts. on Oct. 4 refused to take 
delivery on account of the delay :— 
Held: in the absence of an express 
stipulation as to the immediate for- 
warding of tho certificates or of a 
demand to forward them at once, the 
delay in procuring & forwarding them 
was not unreasonable & defts. were 
not justified in repudiating the con- 
tract.—CRANG & Co. v. PLOTKE & Co., 
(1931) 1 D. L. R. 668; 660. L. R. 
332.—-CAN. 


PART V. SECT. 1. 

373 fi. —-—- Failure to deliver within 
reasonable time—Waiver.}-—CLaRK & 
Co. v. Roprnson, [1930] 4 D. L. R. 
358 ‘ 42 B. C. R. 409.-—-CAN. 

373 iii. -}—In an action in 
which stockbrokers were held liable in 
damayves to a customer for selling 
without his authority shares of his 
which they were holding for hitn :-- 
Held: in assessing damages, the date 
when pltf. would have sojd the shares 
had he not been prevented from doing 
so by their prior sale by the brokers 
should be determined on the assump- 
tion that he would bave done what 

rudent people would have done & 
have sold when the hour came to sell. 
In the present case it was held that 
this point of time was fixed as at that 
date when pltf., after objecting to a 
statement of his account which showed 
said shares as sold, requested that they 
be placed to his credit because he 
wanted to sell them. He was, there- 
fore, uwarded the difference between 
the Jow market price on that day & 
the price at which defts. had previously 
sold.--SUNDERLAND  ¥. OLLO WAY 
MILLs & Co., LTp., [1930] 3 W. W. R. 
641; 43 B.C. RR. 2973 affd., [1931] 
2-W. W. R. 393: 44 B.C. RR. 24; 
affd., {1931} S. C. R. 714.—CAN. 


PART VI. SECT. 2. 

400 i. Property available for distrivu- 
tion among creditors—Sharcs purchased 
by broker for client.)---In determining 
on the bkpcy. of a stockbroker whether 
certuin shares, certificates for which 
were in his possession at the time of 
the bkpcy.. are the property of a 
claimant thercto who had been dealing, 
as a buyer of such shares, with the 
broker, or are assets in the hands of 
the trustee, the distinction must be 
observed between tho case where the 
relationship of the broker & tho 
claimant was that of vendor & pur- 
chaser & the case where the relation- 
ship was that of agent & principal. 
Jn the former case the shares will not 
be held to be the property of the 
claimant unicss certificates therefor 
have been specifically appropriated to 
the claimant’s contract. In tho latter 








eee 


case, t.c. whore the rolationship was 
that of principal & agent, it must be 
held that the certificates on hand 
include those for the shares bought 
for the claimant if the certificates on 
hand of the kind in question are 
sufficient to mect the demands of all 
purchasers of such shares; & the 
claimant wil] be entitled to delivery of 
the certificates provided he has cither 
aid, or pays therefor in full, or if he 
as to his credit on the books of the 
broker an amount sufficient to mect 
the balance, if any, due from hii on 
said shares.—Re STOBLE-FORLONG- 
MATTHEWS, LTD., Re KERN AGENUIES, 
+» [1931] 1 W. W. R. 817; 3 
DL. R. 170; 39 Man. L. R. 476; 12 
GC. B. R. 313; revsg., [1931] 1 W. W. R. 
304.—COAN. 


400 fl. ——— Card of membership of 
Eachangce.}—A registered broker in the 
Sir Dinshaw JDetit Native Share 
Brokers’ Hall, Bombay, was declared 
a defaulter & his card of membership 
was forfeited by the directors. Shortly 
afterwards he was adjudicated an 
insolvent under Presidency Towns 
Insolvent Act, 1909, & by virtue of the 
material sections thereof all his pro- 
party wherever situated which ht 

elong to or be vested in him vested in 
the Official Assignee of Bombay & 
became divisible among the inrolvent’s 
creditors. In an action by the 
Official Assignee claiming against the 
Native Share & Stock Brokers’ Assocn. 
a declaration that the card of the in- 
solvent & all rights & benefits annexed 
thereto were vested in the Official 
Assignee, & that be was entitled to the 
net. proceeds of their sale :-—Hleld: by 
virtue of the nature & character of the 
assocn. as regulated by the deed of 
assocn. & the rules made thereunder, 
in the case of a defaulting member who 
was expelled from the assovn., no 
interest In his card remained in bimself 
& none that could pass to his assignee. 
—-BOMBAY OFFICIAL ASSIGNEE °%. 
Tuner (1932), 48 T. L. R. 443, P. C.— 





ni. Payment to obtain sharcs-— 
Lien for salvage.) — Where in pursuance 
of the authority of an order of the ct. 
the stockbrokcr’s trustee in bkpcy. has 
obtained share certificates from another 
broker who acted as the bkpt.'s corre- 
spondent on auother exchange & in 
order to do so has had to pay said 
correspondent the amount due on said 
shares, these shares ure, except with 
respect to the money so cxpended, in 
the same position as shares which, in 
the ordinary course, come into the 
hands of the trustee in taking posses- 
sion of the assets of the bkpt.; the 
amount veel Beenie to salvage such 
shares, & interest thereon, constitutes, 
however, a Hen upon thom which 
should be paid pro rata by the customers 
who benefited by the course pursued 
by the trustee.—Re CLarRK (R. P.) & 
Co. (VANCOUVER), LTp., [1931] 3 
W.W. R79; 44 B.C. BR. 301.—CAN. 


sx. Ttights of clients.}—On the bkpcy. 
of a stockbroker, if there aro sufficient 
shares of any particular description on 
hand to satisfy orders glven therefor 
by customers to the broker they should 
bo delivered to such customers if the 
latter have paid for them in full. If 
the shares have not been fully paid for 
by the customers they should, before 
receiving the shares, be required to 
make payment of the balance due 
thereon with interest. & to mako pay- 
ment of any other indebtedness owing 
the broker. If thore are not available 
sufficient share certificates of a par- 
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Refd. Ironmonger & Co. v. Dyne (1928), 44 
T. L. R. 497. 


ticular description to satisfy the pur- 
chases by the different customers, tho 
Jatter should be given their pro rata 
number of the shares which are avail- 
able.—Re CLARK R. P.) & Co. VAN- 
con: Lrp., (1931) 3 W. W. 79. 


sy. ———-.}-—On the bkpcy. of a atack- 
brokerage co. :—Held: the procedure 
by which it recorded its transactions 
on behalf of ita customers was such as 
enabled the latter to identify & claim 
certain specific seourities or the pro- 
ceeds thereof as their property.—Re 
KERN AGENCIES, LTD. (No. 3), (1932) 
1 W. Ww. R. 585.—CAN. 

sa. Pledge of own d& client's stock— 
Right of client to payment out of pro- 
ceeds.|-—Fe WIGGIns, Lrp., TRAVERS’ 
& Spratr’s CLaims, [1931] 4 D. L. BR. 
338; O. hit. 573.—CAN, 

sh. Recovery of amount naid for sharcs 
on behalf of fomer.}-—-The trustee in 
bkncy. of a stock- brokerage co. sued to 
recover money paid by the brokers for 
the purchase of shares on behalf of 
deft. Pitf. was at al] times ready to 
deliver, & during the trial did deliver, 
enough shares of the particular stocks 
purchased, free from the demands of 
others, to satisfy deft.’s demand :— 
Held: it was not necessary that the 
identical shares purchased for deft. 
should have been earmarked & kept 
available for him, the brokers being 
only required to have available for 
delivery, on demand & payment, 
enough of the kind of shares ordered 
by him: but deft. was obliged to 
tender the amount due the brokers 
before he could insist on delivery of the 
shares, & since he had not done so, & 
enough shares were available for him, 
the trustee was entitled to judgment.— 
STUOUBIE-FORLONG ASSETS, LTD. »v. 
BARKER, [1932] 2 W. W, R. 274; 3 
}), L. I. 182.—CAN. 

sd. Pledge of shares to bank-——Return 
of shares by bank to truste 
nat entitled to return of otal Ly shares. }— 
Hie CARROLL & WRIGHT, Hz p. BAIN, 


PART VI. SECT. 3. 


sd. Differences payable from one 
stockbroker to another-—Whether divisible 
among stock exchange creditora only on 
insolvency.) — KalKUSIIROO TALYAR- 
KHAN v. Bar GULAB (1928), I. L. R. 53 
Bom. 508.—IND. 


PART VII. SECT. 1, SUB-SECT. 1. 


sf. Security Frauds Prevention Acl, 
1930 (Ont.)}—Securtty—Agreements re- 
lating to real operty—-“ Lunch & 
lecture *’ method.}—Held: the purpose 
& intent of the Act are to prevent & 
ut an end to such dealings & there- 
ore an order enjoining resps. for 80 
trading in securities was granted.— 
A.-G. OF ONTARIO v. HuTrson, [1931] 
] D. L. R, 56 ; 66 O. L. R. 387.—CAN. 
sh. Officer of Dominion company 
trading—No defence.}—R. v. HAZZARD 
(1931), 57 Can. C. C.—CAN. aa 
sl. Securtty Frauds Prevention Act, 
1929—-Whai amounts to trading. }-—The 
conduct of applt. in systematically 
soliciting & obtaining from the public 
subscriptions to the capital stock of a 
roposed co. which was in process of 
neorporation, hold to constitute 4 
“trading? in ‘ securities "within 
Security Frauds Prevention Act, 1929 
(c. 10).— IR. ez rel. SYMONS v. SPRINGER, 
80. Liability of com .}—A oo. is 
subject to otment ander sect. 231 





Vol. XLI.—Stock Exchange. 


Wallace, [1929] 2 Ch. 1; 

Co. v. Hackett, [1929] 1 K. B. 321. 

One party agent.}— Brown v. St. 
PHALLE, Lrp. (1980), 74 Sol. Jo. 122. 

450. Add. Annotation :—Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Ch. 1. 


432, Add. Annotations :—Consd. Ironmonger & 
Co. v. Dyne (1928), 44 T. L. R. 497. Refd. 
Ellesmere Earl v. Wallace, [1929] 2 Ch. 1; : 434a. 
Wet ceo & Co. »v. Hackett, [1929] 1 
K. B. 321. 


433. Add. Annolations :—Refd, Ellesmere (Earl) v. 





sp. Burden of proof.j)—In order for 
tran ons between a broker & his 
customer to be illegal under sect. 231 


Boe Code.—WEBSTER & 
of the © OLLOWAY ¥ Minis & Co., 
Lrp. (No. 2 [1930] 8 


R. 381 

on appeal, (1931]1 D. L. 4 31 ; ; {19303 of the Criminal Code both parties must 
3 WwW. W. RR. 445.—CAN, patend that puetced of te danvery of 
r) cle dealt in there sha 6a 
PART VII. SECT. 1, ae 2. mere payment of the difference between 
425 xi. ———- -————.}--B v. the contract price & the market price. 
JOMNBTO BTON & senate ee 4 oe L. R. The burden of proving that the trans- 
421; affy., [1930] 1 D. L. R. 219.— action was illegal as being a mere cover 

CAN. for the settlement of ‘ differences ”’ 
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Cases 482—450. 
Weddle, Beck & 


rests with the party making the asser- 
tion ; he must plead the other party’s 
participation in the ria purpose & 
rrove facta such as to lead to the 
Fudicial neta ee the other party 
ose & know- 
ingly a ge carry ying it out.— 
TULL (G. F.) RN, mary v. 
Sages [1932] 1 AN. AW. R. 144.— 


knew of the i 


Cases 8—18. 


3a. 


8b. 


5a. 


sa. “ Parking ” of rehicles—Whether 
regulation : 
MELBOURNE CITY, [1928] V. L. R. 302; e vi. 
[1928] Argus L. lt. 203.—AUS. 


PART I. SECT. 2, SUB-SECT. 1. 


ENGLISH AND EmpPrIireE Digest SUPPLEMENT. 


STREET AND AERIAL TRAFFIC. 
Part |—Regulation of Traffic. 


Add. Annolation :—-Folld. Edwards v. Wan- 
stall (1929), 46 T. L. R. 101. 


— ——- ——- ——..]—-Under sect. 21 of 
above Act, a local authority is not confined 
to making orders for special occasions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1875 
(c. 55),8. 184.—EnwWanrps v. WANSTALL (1929), 
142 L. T. 288; 94J.P.651; 46T. L. KR. 101; 
28 L. G. R. 38; 29 Cox, C. C. 56, D. C. 


Whether confirmation of order 
necessary——-Under Public Health Act, 1875 
(c. 55), Ss. 184.J]—Epwanrps v. WANSTALL, No. 
3a, ante. 

Acquisition of land for parking places— 
Public Health Act, 1925 (c. 71), s. 68— 
Objection—-~When appeal lies.;—-Whcere a local 
authority has given notice under sect. 68 (2) 
of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 
& has given a decision against an objection 
duly made thereto under sub-sect. 3, the 
objector, being entitled to make the objection, 








PART I. SECT. 1. & keep ont 
KENNEDY 


of traffic.) —SCHILLING — ¥. 


5b. 


18. 


of the danger zone {— 
LUMBER 
Porter, [1932] 1 W. W. R. 230.— CAN. 
———.} With 
motorists approaching an_ intersection 
from. different directions the fact that 
the one on the left has been the first 


Co., 


isa‘‘ person ... aggrieved ’’ by the decision, 
& may accordingly appeal therefrom under 
the provisions of sub-sect. 3, although he 
alleges no grounds of objection personal to 
himself, but such only as are common to 
himself & other ratepayers & inhabitants.— 
SEVENOAKS URBAN Distrricr Counc »v. 
TWYNAM, [1929] 2 K. B. 440; 98 L. J. K. B. 
537; 141 L. T. 566; 93 J. P. 189; 45 
T. L. R. 508; 73 Sol. Jo. 834; 27L. G. R. 
525, D. C. 


—— -——— To what land applicable—Land 
acquired for street widening.|—-Held : where 
land may be lawfully applied for the purpose 
of street widening, a local authority can. 
pursuant to its powers under sect. 68 (1) of 
above Act, use it as a parking place for motor 
cara.—A.-G. v. SUNDERLAND Corpn., [1929] 
2 Ch. 436; 93 J.P. Jo. 480; 45 T. L. R. 618 ; 
affirmed, [1930] 1 Ch. 168; 99 L. J. Ch. 44; 
142L.T. 61; 94 J. P. 57; 46 T. L. R. 10, 
C. A. 


After this case add :— 


-}+—See, now, Road Traffic Act, 
(c. 43), 8. 49. 
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him to pass, but he must watch the 
vehicle on the private road & take the 
steps necessary to avoid a collision if 
the driver on the private road does not 
give way.—CURRIE v. MILNE & MILNE, 
[1930] 2 W. W. R. 189; 3 DL. lh. 
995; 248. L. RR. 437.—CAN. 


LTD. wt. 


respect to 








e i. -)--WiMBLE F. T. & Co. v. 
GUILLESBER, [1928] S. RR. Q. 20; 22 
Q. J. P. R. 38.—AUS., 

e. ii. -}- When two vehicles 
approach one anotber at an inter- 
section the driver of the vehicle on the 
left is under a duty to perroit the other 
vehicle to pass over the intersection 
first, & if a person is injured because 
of the failure of the driver on the left 
to observe this rule there is evidence 
of neglirence on the port of said driver, 
& the burden is cast upon him to show 
that under all the cireunistances he 
was uot negligent.-—~-Mrss rv. CALVER, 
11929) 3 DD. L. BR. 684; 2 WLW. R. 
442; 23S. L. ht. 505.—CAN. 

e iii, ——.]—Liovp v. HANNAFIN 
{1931} 1 W. W. R. 415; 2pm. L. R. 
1000; 43 B.C. BR. 4.-- CAN. 

e iv. Validity of mamnicinal bye- 
law.j —A regulation as to the right of 
way of vebicles at street intersections 
is a rule of the road within the meaning 
of a statute which empowers a miunici- 
pality to regulate traflie, but limits this 
power to regulations other than rules 
of the road. Therefore a municipal 
bye-law which lays down a rule as to 
the right of way which is in conflict 
with the rule established by a statute 
appUcable to the municipality is wlira 
vires.—PIPE v. HOLLIDAY, [1930] 1 
W. W. R. 225; 2D. L. RR. 73; 

B. C. R. 230.—-CAN., 

© V. JjJ—Aeld: the fact that the 
car to the left is within the inter- 
section before the car to the rizht enters 
it does not displace the latter’s right. 
to have the right of way. ‘On the con- 
trary, in an action resulting from ea 
eollision within an intersection the 
first question to be answered is: Why 
did nut the driver to the left give was 











to reach or even enter upon the inter- 
section does not render the rule of the 
road inoperative.—HaLL om TINcK, 
11932] 3 W. W. Tt. 104.—CAN. 

m i. --It is the duty of 
traffic on a side road to give way to 
that on the main road, but the traftic 
on the main road {s not entitled to 
continue {its course & speed without 
regard to traffic from the side roads.— 
RENNIE Vv. FREMANTLE MUNICIPAL 
Tramways & Exnectrric Liewr Boarp 
(1927), 29 W. A. L. R. 130.--AUS. 

m ii. jJ—Brrnea & Co., 
Lrp. v. CorRyY, [1928] 1 W. W. RR. 889; 
sub nom. BuRNs & Co. v. CARLTON 
HOTRIL, f1928) 2 D. L. R. §45.---CAN. 


m fii. ——- --—-.}--The fact that the 
driver of a motor car has the right of 
way with respect to the driver of a car 
on an {utersecting street docs not 
entitle bim to recover for damage 
reaulting from a collision where the real 
cause of the damage was the excessive 
speed of his rar & his failure to take 

recautions to avoid the collision.— 

ADIO TAXICAR Co., LID. vu. AVER- 
BACK, [1928] 1 W. W. It. 685.—CAN. 

m_iv. ———.}—-HORNBY Ut. 
PATERSON (B. C.), (1930! 1 D. L. R. 
86; [1929] 3 W. W. R. 276; 41 
B. C. RR. 548.—CAN. 

m iv. ——.)|—PAUL v. DINEKS, 
(1929) 3 DL. R. 617; 3 W. W. R 
2287: 41 B.C. R. 49.—OCAN. 


m_ vi. j—Although it. ts 
the duty of the driver of a motor vehicle 
entering oa main road from a private 
road or Gross road to proceed with the 
greatest caution, it docs not follow 
that a driver on the main road is 
relieved from responsibility; he is 
not entitled to rely on the driver on 
the private road stopping & allowing 
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m vii. - ——.] --HOLLIS +. KIRK- 
PATRICK (1930), 2 M. P. R. 418.—CAN, 

m viii. .]-~ Observations 
on the duties of drivers of vehicles 
approaching an intersection.—-LYALL 
ve ie es {1930) W. A. Ta. RR. 113. 

n i. Travelicr on cross road 
reaching intersection first.)—Tho mere 
fact that the traveller holding the 
servient. position reaches the limit. of 
intersection first, while relevant evi- 
dence, docs not of itself give him the 
right. of way.—SANns v. GREER, [1930] 
3D. L. ht. 67; 65 0. L. R. 169.—CAN. 


PART I. SECT. 2, SUB-SECT. 3. 


19 i. No other traffic on road.\—Not- 
withstanding Highway Truffic Act, 
1930, requiring vehicles to travel on 
the right-hand side of the road, the 
driver of a vehicle may travel on any 
part. of a road so Jong as there is no 
other traffic in the neighbourhood.— 
BELL v. HUTOHNAR, [1931] 2 W. W. R. 
488 3; revad. on other grounds, {19321 1 
W. Ww. R. 49 ; ] D. L. R, 468.—-CAN. 


PART I. SECT. 2, SUB-SECT. 4. 


sb. General = rule.) — Drivers of 
vehicles on highways cannot. be re- 
quired to regulate their driving as if 
in constant fear that other Mativets 
who are under observation, & ap- 
parently acting reasonahly & properly, 
may possibly act at a critical moment 
in disregard of their own. as well as 
others, safety.—-COLDWELL v. MUNI- 
CIPAL ‘TRAMWAYS TrRoUsT, [1929] S. A. 
S. ht. 88.—AUS, 

26 fii. ———,J—-The driver of a 
motor-car is usually able, & is expected. 
to keep a look out for vehicles & 

edestrians crossing his path upon theit 
wiul occasions, & to warn them if 











ss. 46, 47. 
83a. 


London, where the booki 
co. was. 


Restriction of motor coaches in certain areas 
—Validity of regulations.|—A motor coach 
co., which held a number of metropolitan 
stage-carriage licenses, owned coaches which 
plied for hire on regular services in the 
metropolitan area & home counties. 
coaches started from Upper Regent Street, 


The Minister of Transport gave 


Vol. XLIL—Street and Aerial Traffic. 


Sect. 4.—-RESTRICTIONS AS TO TRAFFIC. 
(Vol. XLII., p. 846.) 
See, also, Road Traffic Act, 1930 (c. 43), 


Cases 88a—34a. 


notice that he proposed to make regulations 
under London Traffic Act, 1924 (c. 84), s. 10, 
which in effect provided that motor coaches 
should not at any time on any week-day be 
on any street within a prescribed ‘ inner 


area ’’ of London, & that they should not be 


These 
office of the 


on any street within a prescribed ‘“ outer 
area’ except at certain permitted hours. 
Upper Regent Street was within the outer 
area, & just on the border of the inner area :— 
Held: the Minister had power under the Act 
to make the proposed regulations.—R. v. 
MINISTER OF TRANSPORT, Jbx p. 
Motor CoacH (©o., Lrp. (1981), 144 lL. T. 
700; 47 T. L. R. 325. 


SKYLARE 


Part I].—Traffic Nuisances and Offences. 


34, Add. Annotation :—N.F. Sheffleld Corpn. v. 


Kitson, [1929] 2 K. B. 322. 


34a. Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 47—Consent of Attorney- 
General.]|—A corpn. was convicted upon an 


they appear to be unaware of his 
approach. --MATHEWS v. WARD, [1930} 
S. A. S. ht, 286.—AUS. 

k i. Duty to slow up at inter- 
section. J—A pedestrian crossing at an 
intersection has a right to assume that 
anyone who may come up to the 
crossing she has already entered will 
exercise care by reducing his speed. or 
stopping.— ALTER wv, SOLOWAY, [1931] 
2D. L. R. 328: 660. L. R. 610..—CAN. 

k ii. --~-—- Pedestrian walking in sume 
direction.}-—The fact that a motorist. 
sounds his horn once or oftener on 
secing @ pedestrian on the road ahead 
of him & walking in the same direction 
does not justify him in driving on 
without taking due care according 
to the circumstances. If he perceives 
that the pedestrian is not heeding the 
horn it Is his duty to bring his car 
under such control, even to the extent 
of coming to a full stop, that he will 
be able to guard aguinst an accident 
should the pedestrian suddenly swerve 
in his course so as to come in front of 
the car.—Woop v. POWELL, [1932] 
3 W. W. R. 100.---CAN. 


k iii. ———,]|-—MALAWBKI 1. 
AION: [1932] 3 W. W. R. 330.— 





ee ees 


k iv, Pedestrian boarding strect 
car.j-- JAMES & JAMES v. PIROL, [1932 | 
3 W. W. hk. 365.—CAN. 


80 fil, —— Observance of rule of 
road not sufficient.}—ACORN v. Mac- 
DonaLn (P. KE. I.), [1929] 3 D. L. R. 
173.—CAN. 

oO i. ———.}—Jleld: even if a 
driver has no intimation that a street- 
car abead of him is about to stop until 
he is within ten feet from it, he is 
nevertheless bound to stop his car as 
quickly as possible as soon as he 
becomer aware that the strect-car is 
about to stop for the purpose of taking 
on or letting off passengers.—KATz v. 
CONROLIDATED oToRS, LTp., & 
THOMBON, [1930] 1 W. W. R. 305; 2 
D. L. R. 241; 42 B. C. R. 214,— 


sc. When accident occurs—Duty to 
stop—Ertent of duty.j}—Under Motor 
Vehicles Act, 1921, s. 36, as amended 
py Acts of 1925 & 1927, there is an 
obligation on the driver of a motor 
vehicle to stop when such motor 
vehicle {a concerned in any accident 
happening on any road or street :— 
Held: the obligation to “ stop ” must 
be understood in the light of the 








information preferred on behalf of a limited 


co. under above sect. by one of its directors, 
for permitting a motor omnibus to be used as 


circumstances in each case, & a 
reasonable interpretation of the obliga- 
tion was that the motor vehicle must 
be brougbt to rest within such a 
distance & pened of time as is reason- 
able in all the circumstanees, ineluding 
those peculiar to the driver, such as 
his power or loss of self-control.— 
MINERVINI 0. WALSH, [1928] S. A. S. BR. 
286.—-AUS. 


ad. Duty to report to police 
station.}—--In rule 32 of the = rules 
framed by the United Provinces Govt. 
under Motor Vehicles Act, 1914, the 
words ‘if any person is injured ’”’ 
govern the whole of the clause; the 
duty of reporting an accident at the 
nearest police station arises, therefore, 
only if any person is injured.—-R. rv. 
MaANBA Sina (1929), I. L. R. 51 AU. 
996.—IND. 


sé. Duty to sound horn.J—Under 
s. 40 of the Vehicles & Highways 
Traffic Act. 1924, which provides that 
every motor vehicle shall be equipped 
with a suitable bel], horn, or other 
suiefent means of giving warning of 
its approach, but gives no direction as 
to under what circuinstances the horn 
should be sounded or the warning 
given, the necessity for the sounding 
of tbe horn or the giving of a warning 
is a matter of discretion on the part 
of the driver determinable by the 
articular circumstances confronting 
im.—-B1Liss v. MALBERG (Alta.), [1930] 
1D. L RR. 861; [1929] 3 W. W. R. 
641; 24 Altea. L. RR. 334; revad., 
eet 4D. L. R. 264; S.C. R. 710.—- 





sf. Vehicle approaching bridge.}—A 
person driving a motor car in a country 
where the roads are not yet perma- 
nently & smoothly surfaced must 
expect to meet varying surface con- 
ditions thereio & is under the duty 
when approaching a bridge to exercise 
that reasonable care by which the effect 
of an inequality, if any, between the 
surface of the road & the floor of the 
bridge may be avoided.—BurRcrss vv. 
Hopainson (Alta.), (19298) 3 D. L. R. 
133; 2 W. W. Rh. 21.—CAN. 


sg. Vehicle driving into dark area.)-— 
There is a duty on the driver of an 
automobile in driving from a well- 
lighted area into a darkened area to 
take increased precautions, com- 
mensurate with the darkness, against 
possible dangers lurking therein.-— 
OWENS tw. CRANSTON (Man.), [1929] 4 
D. L. R. 1072 ; 1 W. W. R. 498.—CAN. 
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a hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act :—Held : 


Public Health Act, 


sh. Duty to move seasonably to right 
of road.j—In an action for damages 
resulting from a collision between au 
bicycle which pltf. was riding & an 
automohile driven by deft. — 
Ilelds the cause of the accident was 
the fact that deft. did not ‘* season- 
ably ’? move his car to the right of the 
centre line of the highway ; under the 
circumstances pltf. when faced with 
the oncoming car was not negligent in 
turning his bicycle to his left when he 
saw deft. was not moving his car to 
his right.--Harris wv. Howrs & 
CHEMICAL DistrRipuTrors, Lrp., (1929) 
4D. L. KR. 1086; 1 W. W. RR. 217: 23 
S. L. R. 306.—CAN. 


sf. Duty in case of vehicle drivina 
upon private drive opening on busy 
street.]}—COATES 1 PARKER (N. B.). 
11929) 3 D. L. HR. 148.—CAN. 

sg. Driving in high wind.|}—The 
standard of skill & experience which 
the law requires of the driver of a 
motor car on a highway of varying 
murface resistunces & running through 
open & sheltered stretches is not that 
of a novice; & a person driving a car 
when a normally high wind is blowing 
should be pipe for any normal 
exigencies to which the wind may give 
rise.— HR Mitnk, [1930] 1 


Dp Ww. 
W.W. RR. 97735 3 D. I. R. 513.--CAN, 


sh. Dutics of driver of car to driver of 
horse,\}—FPitfs. were proceeding upon 
a& highway in a vehicle drawn by a 
horse when dcft. in an automobile 
came along behind them & wishing to 
ass them, ran into the horse as it was 
veIng turned to the left to go into a 
lane :—Held: pltf. driving the horse 
had the right to expect that deft. 
would give a signal, as required by 
Highway Traffic Act, s. 38. <As no 
signal was given, there was no con- 
tributery negligence on the part of 
pitfs. in not seeing deft.-~Drx Morr v. 
CLYSDALE, [1931] 2 D. L. R. 316; 
0. R,. 1.—CAN. 

sk. Effect of automatic signals on 
slandard of care.|—The fact that a 
motor car is brought to a stop at a 
street intersection marked by a“ stop ”’ 
sign does not, entitle the driver thereof 
to abandon care upon resuming the 
journey. Care must be exercised at 
all stages, & the first requirement of 
motor-car drivers is to be alert: to 
keep a sharp look out for possible 
dangers. — Piper v. HoLiipay, [1930] 
1 W. W. KR. 225; 2D. L. R. 78: 42 
B. C. R. 2380.—CAN. 


Cases 34a—-76a. 


55a. 


76. 
76a. 


1875 (c. 55), s. 268, takes the place of Town 
Police Clauses Act, 1847 (c. 89), 8. 78, which 
enabled ‘‘ any person’ to recover penalties 
for offences against that Act, & therefore 
except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 
Clauses Act, 1847 (c. 89).—-SHEFFIELD CORPN. 
v. Kirson, [1929] 2 K. B. 322; 98L. J. BK. B. 
561; 142 L. T. 20; 93 J. P. 1385; 45 
T. L. R. 515; 73 Sol. Jo. 348; 27 L. G. R. 
538; 28 Cox, C. C. 674, D. C. 


50a. 
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Sup-skcr. 21.—Rineine Door BELts. 

he Town Police Clauses Act, 1847 (c. 89), 
s. 28. 
Offence by tradesman — Delivery of news- 
papers.|}—The mere fact of a man being 
instructed to deliver papers at the house of 
a third person is no answer to a complaint 
against him under Town Police Clauses Act, 
1847 (c. 89), s. 28, charging him with having 
“ wilfully & wantonly ”’ disturbed the party 
& his family by violently knocking & ringing 
at the door at an unreasonable hour of the 
night.— CLARKE v. Hocains (1862), 11 C. B. 
N.S. 545; 142 EB. R.-909. 


Part Ill—Lights on Vehicles. 


Effect of Road Transport Lighting Act, 1927 
(c. 37), s. 11 (2)—On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
Ss. 12 (1).J—Held: the words ‘or other 
authority ’? in Road Transport Lighting Act, 
1927 (c. 37), 8s. 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (c. 72), s. 12 (1), 
had not been revoked by Road Transport 


Lighting Act, 1927 (c. 37), gs. 11 (2), & there- 
fore a regulation which the Minister of 
Transport made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the ro 
at night for the illumination of the identifica- 
tion plate, was not ulira vires.—Swalts v. 
ENTWISTLE, [1929] 2 K. B. 171; 98 L. J. 
K. B. 648; 142 L. T. 22; 93 J. P. 232; 46 
T. L. R. 483: 73 Sol. Jo. 366; 27 L. G. R. 
540; 28 Cox, C. C. 680, I). C. 


Part IV.—Hackney and Stage Carriages. 


As to Publie Service Vehicles, see, now, Road Traffic Act, 1930 (c. 43), Part IV. 


Add. Annotation :--Consd. White vr. Cubitt 
(1929), 46 T. L. R. 99. 

Public service vehicles---Transitional pro- 
visions—-Right to continue service operating 
before Road Traffic Act, 1930 (c. 43)—- Validity 
of regulation fixing date when service must 
have been operating.|—Road Traffic Act, 
1930 (c. 48), s. 72 (1) prohibits the use of any 
vehicle as a stage carriage or express carriage 
for public service, as defined by sect. 61, 





except by persons holding a road service 
licence or licences to be granted by the comrs. 
of the traffic areas created by the Act, through 
which the route passes subject to the con- 
ditions thereby provided. By sect. 96 the 
Minister of Transport is authorised to make 
such orders as he may consider necessary 
for the transition from the enactments super- 
seded by Part IV. of the Act, regulating the 
use of public service vehicles, to the pro- 


PART IV. SECT. 1. 

56 iv. —-—.)—Railway Passenger 
Yuty Act, 1842, ss. 13 & 15, contain 
regulations for the prevention of over- 
crowding in any “stage carMage.”’ 
The Act container no definitinn of the 
term ‘‘etage carringe "*:—Tleld: a 
motor omnibus, which had been 
chartered by the secretary of a foot- 
ball club to convey a party of club 

a7) te {o a match at a fixed fare 
per passenger, was not a stage carriage 
on the occasion In question, in respect 
that jt war not plying for hire from 
one stage to another, but war engaged 
in the performance of a private con- 
tract; & conviction of the conductor 
for overcrowding accordingly quashed. 
—M'KEE v. WEIR, [1929] S. C. (J.) 14. 
—SCOT. 

sa. ‘‘ Carrying passengers for reward 
at sepurate & distinct fares for cach nas- 
senger "’—Some passengers so curried.) 
—A motor-car ‘used for carrying 
passengers for reward at scparate & 
distinct fares for each passenger,”’ 
within the definition of ‘“ motor 
omnibus ’’ in Motor Omnibus Act, 
1928, s. 21, if some of Its pasxsongers 
are so Carried.—-BLYTH v. ANDERSON, 
a V.L.R.153; Argus L. R. 154.— 


PART IV. SECT. 2, SUB-SECT. 1. 
o i. Regulation of taxicaba.|— 
The city bye-law in question which 


Sener 


required operators & crivers of cabs 
for hire to take out Licences, prescribed 
a “gone tariff’? for non-taximeter 
cabs, a tariff by distance for cabs 
puted with taximeters & a rate “ by 
tbe hour” for both classes of cabs, 
with a proviso in this case of a minimum 
charge. also provided that no 
owner of a licensed cab should require 
or permit any driver employed by 
him to be on duty more than sixty 
hours in ret week. A further pro- 
vision prohibited the granting of a 
licence to an operator of a motor 
vehicle who “was not insured in the 
form required by Part VII. of Highway 
Traffic Act, 1930, subject to a proviso 
in the case of an owner of ten cabs; 
& provided for depriving of bis licence 
an operator whose insurance bad 
terminated :—Held: said provisions 
of the bye-law, Sore: that requiring 
insurance, were valid.—Re WINNIPEG 
By-Law No. 14272, [1932] 2 W. W. R. 
679: 3 D. L. R. 625.—CAN. 

ab, Licenre fee for trucks plying for 
hire— Liabtlity of menera outside muni- 
cipalily.J—NORTIt ANCOUVER v. 
STEWART F. R.& Co., [1928] 1 W.W.R. 
586; 49 Can. Crim. » 2160; 39 
BC. It. 401.—CAN, 

sc. Omnibua licensed by toum council 
plying for hire in county—Bye-law 
requiring additional lirenre to be taken 
out—Whether valid.}—ScoTrisn MoTror 
TRACTION Co., LTD. v. LANARKSHIRE 
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Country Councit, [1928] 8. C. (Ct. of 
Seas.) 909; revad. sub nom. LANARK: 
SHIRE County Cotusess v. SCOTTISH 
Motor TRACTION Co., rp. (1929), 
142 LL. T. 170, H. L.—SCOT. 


sd. Complianre with statutory requirc- 
ments—DPersaonal to owner of public 
vehicle—LEffect on contract to assign 
“* stage + run.”"J—McLEAN - BUTORAC 
Morors v. CAMPBELL, [1930] 3 
W. W. Tt. 39.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 


se. Omnilua---igreemert to carri 
passengers on specified journey for lumn 
sum—Whether licence necessary.} — 
Biyrn ov. Hupson, (1928) V. L. Kk. 
rus [1928] Argus L. RR. 397.-- 


sf. AJfZotor omnihbus.)-—The definition 
of “motor omnibua’ in Motor 
Omnibus (Urban & Country) Act, 1927 
(Vict..), 8. 3, may be satisticd sithough 
the reward at separate & distinct fares 
for each passonger is not paid to a 
person who is an ‘‘ owner” of the 
vehicle.—BLytTiH ». HUDSON (1929), 41 
Cc. L. R. 465; 2A. L. J. 370; [1929] 
Vv. 82; Argus L. RK. 738.—AUS. 


ag. Construction of bye-law—Carry- 
ing on business of hiring vehicles 
** within the town.’’}-—THOM v. SIMPKIN, 


e ° 


76b e 


76c. 


Vol. XLI.—Street and Aerial Traffic. 


visions of Part IV., & may provide that 
existing licences in force before the com- 
mencement of the Act shall continue in force 
for a period fixed by the Order. By Public 
Service Vehicles (Transitory Provisions) No. 2 
Order 1931, dated Mar. 138, the Minister 
ordered that where a person was, on Feb. 9, 
1931, operating a service of public vehicles, 
& had before Mar. 31, 1931, applied for 
a road service licence under the Act, it 
should not be deemed to be an offence for him 
to continue that service pending the grant 
or refusal of that application. The pro- 
hibition contained in sect. 72 (1) of the Act 
was first brought into force, by Order of the 
Minister of Transport, on Apr.1,1931. Defts. 
commenced to operate a service of express 
coaches over a route between London & 
Aylesbury on Feb. 26, 1931, & applied in the 
prescribed manner for the grant of a road 
service licence from the Comrs. of the Eastern 
Area through which the route passed before 
Mar. 31, 1931, but their application was 
refused & an appeal to the Minister from the 
refusal dismissed. Defts. were later prose- 
cuted & convicted at petty sessions for 
running their service without a road service 
licence, but, notwithstanding the conviction, 
continued to do so. In an action by the 
A.-G., at the relation of other motor 
coach owners holding licences to operate on 
the same route, for an injunction to restrain 
defts. from continuing their service :—Held : 
(1) the action was maintainable notwith- 
standing that the Act created a statutory 
offence & provided a penalty for its breach ; 
(2) as defts. were not operating a service of 
coaches on theroute in question on Feb. 9, 
1931, they did not come within the terms & 
conditions of Public Service Vehicles (Transi- 
tory Provisions) Order, No. 2; (3) in fixing 
Feb. 9 as the critical date on which coach 
services must have been in operation to 
obtain the protection of the last-mentioned 
Order, the Minister was not acting ultra vires 
the Act or unreasonably; (4) sect. 81 (3), 
dealing with appeals to the Minister from a 
refusal to grant a new licence to a person 
who had held an old licence did not. apply to 
defts. as they had never held any licences 
for the particular route under the Act, only 
under earlier superseded Acts; (5) the ct. 
inade a declaration in favour of the relators 
on defts. undertaking not to renew the 
service without obtaining a licence.—A.-G. 
v. PREMIER LINE, Lrp., [1932] 1 Ch. 803; 101 
L. J. Ch. 182; 146 L. T. 297; 48 T. L. R. 
104; 75 Sol. Jo. 852; 30 L. G. R. 126. 


—— Road service licence—-Omission to 
obtain—Injunction. }—A.-G. v. PREMIER LINE, 
Lrp., No. 76a, ante. 


Licence continuing in force pending 

appeal to Minister—-Must be licence obtained 

under Road Traffic Act, 1930 (c. 48).}— 
PREMIER 


omen aaiacteatinay 





A.-G. vu, Ling, Lrp., No. 76a, 
ante. 
76d. —— ** Stage carriages ’’—-What amount 


PART IV. SECT. 2, SUB-SECT. 4. 
sg. Vehicle engaged to carry clubunder within Motor Om 





to.}—A motor coach proprietor, having no 
road service licence for the conveyance of 
spectators from a point in T. to the football 


Held: 


7160. 


76f. 


76g. 


76h. 


86. 


86a. 


92. 


contruct——Fares collected ty driver.}-— 
deft. was ‘ 


nous 
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Cases 76a—8982. 


ground of the T. City Club, arranged that the 
coaches should be hired by the club, which 
conveyed the ole ata to the ground at 
separate fares, which were paid to the club :— 
Held : on these facts, the coaches were ‘‘ stage 
carriages ”’ not ‘‘ contract carriages’ & the 
proprietor ought to have been convicted on 
an information for permitting them to be 
used without a road service licence.— 
OSBORNE v. RICHARDS (1932), 147 L. T. 419; 
ee P. 377; 48 T. L. R. 622; 380 L. G. R. 


‘“* Contract carriages ’’—-What 
rs a aaa 2. RicHARDS, No. 
2 an e 


——e 


‘* Express carriages ’*—-What 
amount to.}—A co. which owned motor omni- 
buses entered into an agreement with a rail- 
way co. whereby they undertook to provide 
motor vehicles for the conveyance of pas- 
sengers arriving by certain specified excursion 
trains at a named station to a neighbouring 
works, where conducted tours took place. 
Persons taking part in these combined rail 
& road excursions obtained from the rail- 
way co. two tickets, one for the rail journey 
& the other for the journey by road from 
the station to the works, & did not pay any 
fare direct to the motor omnibus owners, 
who received from the railway co. a certain 
sum for each passenger carried. Part of the 
sum paid by the railway co. was contributed 
by the owners of the works where the 
conducted tours took place. Neither the 
railway co. nor the motor omnibus owners 
held a road service licence to operate public 
service vehicles in connection with the visits 
to the works :-~Held: the motor omnibus 
owners were guilty of an offence under Road 
Traffic Act, 1980 (c. 43), s. 72, as their 
vehicles were being operated as *‘ express 
carriages’ within sect. G1 (1) (0). They 
were not protected by the proviso to that. 
section as the vehicles were not being used 
‘* for the conveyance of a private party ”’ nor 
‘on a special occasion.’’—BIRMINGHAM & 
MipLaANn Motor Omwnrspus (‘'o., LTD. v. 
NELSON (1932), 147 L. T. 435; 96 J. P. 385 ; 
48 T. L. R. 620; 30 L. G. R. 390. 

—— —_— -—__— Exemption—‘“‘ Conveyance of 
a private party.’’]--Birnminacuam & MIDLAND 
Morork Omnisus Co., Lrp. uv. NELSON, 
No. 76f, ante. 


——— **Ona special occasion.’’] 
—-LIRMINGHAM & MIDLAND MoTOR OMNIBUS 
Co., Lrp. v. NELSON, No. 76f, ante. 


Add. Annotation :—Apld. A.-G. v. 
(1929), 45 T. L. R. 628. 


.]—Deft., who was licensed to ply 
for hire with motor omnibuses in two districts 
connected by roads through M., but who had 
no licence to ply for hire in M., had garages 
in M., & his omnibuses stopped ovtside them 
tu take up persons who had bought tickets 
in the garages :-—Held: defts.’ omnibuses 
were plying for hire in M.—-A.-G. v. SHARP 
(1929), 45 T. L. R. 628; 27 L. G. T. 764. 
Add. Citations :—98 L. J. K. B. 209; 140 
L. 7. 194; 933. P. 61; 27 L. G. R. 389; 28 
Cox, C. C. 576. 











Sharp 








s. 18 (1).—DICKENS v. MULHOLLAND 
(1929), 41 C. L. R. 397; 2A LL. I 


for hire” _bL. J. 
369; [1929] Argus L. R .76.—AUS. 


Act, 1024, 


Cases 942 —168. 
94a. ——— Private ground—-Separated from high- 


way by stone setts.]|—-A motor car stood on a 
piece of private ground belonging to a public- 
house at Barnes & separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenuc 
purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of 6d. to the driver 
were driven to the Richmond Park Golf 
Club :---Held: the motor car was plying 
for hire in a ‘‘ public street. road, or place ”’ 
within Metropolitan Public Carriage Act, 
1869 (c, 115)—WHuHITR v. CuBrTtT, [1930] 1 
K. B. 443; 99 L. J. K. B. 120; 142 L. T. 
427; 94 J. P. 60; 46 T. L. R. 99: 73 Sol. Jo. 
863; 28 L. G. R. 44; 29 Cox, C. C. 80, D.C. 


118. Add. Citalion :—28 Cox, CG. C. 616. 
117a. -—— Overcrowding----Liability of employer 


for alding & abetting.|-—The conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1342 (c. 79), 8. 13, which, 


1176. ——— 
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by sect. 15, imposed a penalty for this offence 
on the ‘“ driver, copductor, or guard.”’ His 
employer was not present at the time :— 
Held: the employer was liable to be pro- 
ceeded against for ‘aiding & abetting, 
counselling & procuring ’’ the commission of 
the offence. — Govern v. Regs (1929), 142 
L. T. 424; 04 J. P. 53; 46 T. L. R. 103; 28 
L. G. R. 32; 29 Cox, C. C. 74, D. O. 


Commencement of proceedings— 
Whether order of Commissioners of Inland 
Revenue necessary.]—An information was 

referred by a police officer against the con- 
Hector of a motor omnibus alleging that he 
had allowed thé omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), 5s. 13: 
ty eld; the prosecution was not a proceeding, 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, thercfore, lawfully be 
commenced without an order of the Inland 
Revenue Comrs.---KiRKRY v. Mirnry, [1929] 
2K. B. 165; 98 1. 7. K. B. 7383; 141 1. T. 
515; 93 J. P. 176; 45 T. I. R. 427; 27 
L. G. R. 438; 28 Cox, 0. C. 640, D.C. 





Part V.—Locomotives and Motor Cars. 


See, now, Road Traffic Act, 1930 (c. 48), Part I. 


163. After this case add :— 
.|—See, now, Finance Act, 1920 | 





OM tte worerenmne 





(c. 18), s. 13. Sched. T1., para. 4, as amended 


PART IV. SECT. 38. Police Act, 3. 


454.—CAMERON- ¥. 
SWEBNEY, [1928] S. C. (J.) 34.—SCOT. 


by Finance Act, 1926 (c. 22), s. 18, & Finance 
Act, 1927 (c. 10), s. 11, Sched. IV.; Roads 
Act, 1920 (c. 72), ss. 1, 20 (3). 


at. the stance of the co.'s incoming 
ormnibuses would be delayed, a servant 


sh. Overcrowding—Whether mens rea 
necessary— Dublin Carriage  <Art.j— 
Held: the prohibitions contained in 
this regulation were absolute, «, 
accordingly, in the case of a summons 
ebarging an offence under the regula- 
tion the absence of mens rea wae no 
defence.—-M‘ADAM tv. DUBLIN UNIreD 
TRAMWAYSB Co,, [1929] T. R. 327.-- IR. 

8]. —— Vehicle not on hire. |— Where 
the permit granted tn rcspect of a 
motor vehicle prohibite the carrying 
of more than four passengers, the 
carrying of more than this mumber is 
an infringemnent. of the terms of the 
atin & is punishable under Motor 
Vehicles Act, 1914, 8. 16, even though, 
at the time of the infringement, the 
vehicle was not on hire.—Kuiva- 
ISMPEROR v. Raw TAHAL SINGH (1929), 
I. L. KR. 9 Pat. 169.— IND. 

sk. Passengers sianding on cars.)-— 
GLASGOW CORPN. ». STRATHERN, [1929] 
8S. C. (J.) 5.— SCOT, 

sl. Permilting omnibua to be over- 
crowded-—VV hether offence against Inland 
Revenue d Customs .icts,}— A complaint 
was brought in a burgh police ct., 
which set forth that the accused was 
the conductor of a motor omnibus, in 
which a greater number of passengers 
were conveyed than tbe omnibus was 
constructed to carry, in contravention 
of Railway Passenger Duty Act. 1842, 
8. 13 :—Hleld: under Burrh VPollee 
Act, 8s. 454, the burgh magi+trate had 
no jurirdiction to entertain the com- 
aint, in reepect that, while tbe dutica 
mposed by the Act of 1842 had been 
repealed, & other duties substituted 
therefor, a contravention of sect. 13 
was still an offence against an Inland 
Revenue or Customs Act, within Burgh 


sm. -~--— —--—-.]-—— HORN ¥. DUCKETT, 
11929) S. C. (J.) 63.—SCOT. 

so. —-- Summary  proceedings-- 
Timilation of time.J—- ORR wv. STRA- 
THERN, [192°] 8. C. (J.) 30.—SCOT. 


PART IV. SECT. 4, SUB-SECT. 1. 


sp. AJotor Omnibus Act— Alinimiam 
fares prescrited by Order in Council- — 
Liability of owner.J—DICKENS vo. MIT- 


CHELL, [1928] V. L. KR. 506; £1928] 
A.L.R 


323.—AUS. 


PART IV. SECT. 5. 


gi. —- Classification of vehicles on 
hasis of possession of metres—Validity 
of bye-law.}-—R. v. JOHNSTON (1931), 56 
Can, C. C. 358.—CAN. 


PART IV. SECT. 9. 


sq. Licence granted subject to approval 
of time-table— Failure to observe time- 
table— Liability of owner.J—Art. 14 of 
the Omnibus Bye-laws for Aberdecn, 
1926, is as follows: “‘ the proprietor of 
any omnibus shall submit, for the 
approval of the magistrates, a time- 
table showing the time of arrival at & 
departure from the stance... & 
every such omnibus shall leave the 
aforesaid stance... punctually at 
the time stated in the said time-table 
as approved by the magistrates.” A 
eo. owning inotor omnibus, with which 
it was duly Hcenced to ply for hire in 
Aberdeen, obtained from the magis- 
trates approval of a time-table showing 
the starting times of its omulbuxes from 
a particular stance. On a day when 
it was anticipated that, o to 
special traffic congestion, the vals 
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of the co. acting with the manager’s 
approval, took out an additional 
omnibus to angement the usual service. 
He started from the stance with this 
omnibus af. a time which was not one 
of those authorised in the co.'s approved 
time-table. In a prosecution of the 
manager, as representing the co. for 
the contravention of arf. 14 :—Held: 
a contravention of art. 14 by one of 
the co.’8 servants acting within the 
scope of his employmont, was an 
offence for which the manager, as ropre- 
senting the co. was responsible. —BRAawn v. 
SINCLAIR, [1930) 8. C. (J.) 3t.-—SCOT. 

sr. Agreement behwreen cornoration & 
street railway—Prevention of compeli- 
tion—What amounts to breach of bye- 
law—-Sight-seeing omnibus.|——R. v. RED 
Link, Lrp., {1930} 3 D. L. R. 747; 58 
Baa Cc. &% 280; 65 O. L. R. 199.— 


PART V. SECT. 2, SUB-SECT. 2. 


ri. —-— Licensing of vehicles carry- 
ing | ear —]t. v. STORIE, R. v. VALENS, 
11930} 3 W. W. R. 366; 54 Can. OC. C. 
403.—CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


g i. Neceasity for averment 
of Order.\— Under powers conferred b 
Locomotives on Highways Act, 1896, 
sg. 12, ene were made b the 
Heavy Motor Car (Scotland rder, 
1905, & amending orders, with re 
to heavy motor cars. the effect of which 
was to fix a apeed of 20 miles an hour 
for motor cars exceeding 3 tons in 
weight. A motor driver was c 
in the Sheriff Ct. upon a complaint 
which set forth that over a distance of 








Vol. XLU.—Street and Aerial Traffic. Cases 180a—188a. 


1808. Liability for damage to bridges—Locomotive 


Act, 1861 (c. 70), s. 7—To what bridges 
applicable—County bridge.|—Held: above 
sect. does not apply to a county bridge.— 
R. v. KITCHENER (1873), L. R. 2 C. C. R. 88; 
48 i. ds M. C. 9; 29 L. T. 697 ; 38 J. P. 134 ; 
22 W. R. 184; 12 Cox, C. C. 622, C. C. R. 


Annotations -—Refd. R. v. Dorset Inbabitants (1881), 45 


Birmingham Navigation Co. v. Worcester Co 


T. 808; Sharpness New Docks & Gloucester & 


D., A.-G. v. 


Sharpness New Docks & Gloucester & Birmingham Naviga- 
tion Co., [1913] 1 K. B. 422. 


185. 


Add. Annotation :—Apld. Dennis v. Leonard 
(1929), 141 L. T. 94. 


185a. ——— Steam tractor.]—CARPENTER v. Fox, 


No. 232a, post. 


185b. ——— Petrol-driven tractor.J—An ‘“ Austin ” 


186. 


ee tractor was driven on a public 
ighway. Upon an information under Loco- 
motives on Highways Act, 1806 (c. 86). s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made :—Held: that the tractor 
was such a motor car.—DENNIS v. LEONARD 
(1929), 141 L. T. 94; 28 Cox, C. C. 621, D. C. 
Add. Citations :—{1929} A. C. 3854; 98 
L. J. Ch. 198; 140 L.. T. 624; 93 J. P. 146; 
27 1. G. R. 261. 


188a. Trade licence—‘‘ Some other or further use ”’ 


——What amounts to.]—By Art. D of reg. 29 
of Part II. of Road Vehicles (Registration & 
Licensing) Regulations, 1924, S. R. & O., 
1924, No. 1462: ‘(1) A general trade 
licence shall not be used upon any vehicle 
other than a vehicle which is in the possession 
of the holder of such licence in the course of 
his business as a manufacturer or repairer 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence shall 
not at any time be used upon a vehicle which 
is being used for the conveyance of 
passengers for profit or reward. . . . (4) Sub- 
ject to the provisions of paras. (1) & (2) of 
this article a vehicle may be used upon a 
public road under a general trade licence for 
any purpose connected with the business as 
a manufacturer or repairer of or dealer in 
mechanically propelled vehicles of the holder 
of such licence, & so Jong as such vehicle is 
bond fide being used for such purpose the 
holder of the licence shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations ’” :—Held: the words 
‘* some other or further use ”’ are limited to a 
use by the holder of the licence. & do not 
cover the delivery, for reward. by an intend- 
ing purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run.—WESTOVER GARAGE, LTD. v. 


the car is owned by Uis Majesty fin the 


7 wiles on a@ public highway he ‘* did 
drive @ motor car, viz., a motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contrary to the Motor Car 
Act, 1903, 8s. 9.°7 The weigbt of the 
oinnibus unladen exceeded 3. tone, 
None of the Statutory Ordera were 
libelled tn the complaint. The sheriff 
having repelled an objection that 
sect. 9 did not apply to the omnibus, 
& having convicted the accused :— 
Held: the complaint as laid was 
irrelevant, in respect that the pro- 
visions of sect. 9 of the 1903 Act 
applied only to motor vehicles undor 
3 tons in weight ; to make {it relevant 
it. was neceasary to libel the Statutory 
Orders which made vohicles exceeding 
3 tons in weight subject to a speed 
limit.---DURNION 0. PATERSON, [1930] 
Ss. C. (J.) 12.—SCOT. 

g ti. —— —— Whether notice of 
prosecution necessary. }—T wo olice 
officers, who had detected a heavy 
motor car travelling in excess of the 
speed Hmit of twenty miles an hour, 
overtook & stopped the car, & one of 
them thereupon informed the driver 
that he had been travelling at a specd 
exceeding twenty miles an hour, & 
that his speed was twenty-six miles an 
hour. The driver was subsequently 
prorecuted for an offence against the 
Order of 1905. In defence he pleaded 
that he had not received the warning 
required by sect. 9 of Motor Car Act, 
1903 :—~Held > a prosecution for a 
contravention of the Order of 1905 is 
not a prosecution for an offence under 
seot. 9 of Motor Car Act, 1903; &, 
accordingly, the warning or notire 
required by that sect. is not a con- 
dition precedent to conviction for a 
contravention of the Order.—TAYLOR 

& ili, ——-~ Hvidence of—Speedo- 
metler.j—The driver of a motor chara- 
bance was convicted of exceed! the 
speed limit of twenty miles an hour. 
The only evidence was that of two 
pole officers, who followed the chara- 
ano along the «treet, travelling in a 
motor cyclo combination fitted with 
a& recently tested speedo-meter. They 
deponed that, for a distance of 300 
yards, their motor cycle kept 20 


yards behind the charabunc, & that. 
during this distance, the speedometer 
registered a speed of twenty-six miles 
per hour, An objection to the suffi- 
ciency of tho evidence, on the ground 
that the method of registering the 
speed of the charabanc was nnreliable, 
repelled; & conviction sustained.— 
ae v. Horn, [1929] S. C. (J.) 111. 


PART V. SECT. 8, SUB-SECT. 2. 


188 b i. Driver's licence—Driving car 
while disqualified—In_place to which 
public have acceas.}—The driver of a 
motor vehicle was convicted of an 
offence under sect. 7 (4) of Road Traffic 
Act, 1930, on the ground that, while 
disqualified for holding a driving 
licence, he had driven a vehicle on a 
road forming the access from a public 
highway to a famn. The road in 
question was part of the farm & led 
only to the farmhouse, where it 
terminated. It had no other houses 
on it, & it was not maintained by any 

ublic authority but by the farm 
enant in terms of his lease. There 
was no gate at the entrance to it, & 
no intimation that it was not open tu 
the public; & except at times in 
summer, when the farmer placed a 
pole across it to prevent the straying 
of cattle, there was no obstacle to 
Tre ene the public having access to 
t. The road was used by the public 
as an access to the farm, & members 
of the public not hav. business there 
also frequently walked on it. They 
had, on several occasions, been turned 
off by the farmer when there were 

rowing crops in the adjoining fields :— 

eld; the road was a road to which the 
public had access within Road Truffic 
Act, 1930, 8s. 121 (1).—HARRISON v. 
Hr1, {1932} s. C. ( -) 13.—SCOT. 
0 by Crown.}—A provision of a 
provincia! Act which prohibits the 

riving of a motor car by any one, 
other than the owner of the vebicle 
holdi a certificate of registration, 
unless he, the driver, is a duly licensed 
chauffeur or tho holder of a permit to 
operate, cannot be appli to the 
driving of a motor car by a member of 
His Majesty’s Permanent Foroes where 


27 


rigbt of the Dominion & is being used 
by said driver in the discharge of his 
military dutics.—R. v. ANDERSON, 
[1930] 2 W. W. R. 595; 54 Can. C. C. 
321; 39 Man. L. R. 84.—CAN. 

d i. —— —-—.J—RBULLOCK v. HAn- 
BEN, [1928} 2 W. W. R. 528; 37 Man. 
1 it. 450.—CAN. 


d_sifti. : Highway 
Traffic Act, R. S. O., 1927, 8. 66, the 
result of driving without a Hieence is 
liability to a fine; the unlicensed 
driver does not become an outlaw on 
the road. In a proper case, therefore, 
he may recover damages in respect of 
negligent driving by another pee 
DOWNEY wv. Hyswor, [1980] 4 D. L. R. 
578; 65 O. L. Rt. 548.—CAN. 


f 4, Person “ using.’’]—OCoor- 
pune v. GoRDON, [1928] 8. C. (J.) 87.— 





——.|—B 





m i. SS | een. ——, |-—-The fact 
that a person drives a vehicle on a 
highway without carrying the number 
plates required by statute does not 

reclude him from recovering damages 
or injuries sustained as the result. of 
the negligence of the driver of another 
vehicle.—_SEYMOUR v. ARROWSMITH, 
[1931] 3 W. W. R. 561.—CAN. 


n (p. &69) 1. New car using 
number plates of old car.)—Although 
under Vehicles Act, 1924, c. 42, where a 
registered car hag been disposed of & 
another one obtained the number plates 
on the former are to bo used on the latter 
car, the new car must. first be registered 
before the owner is entitled to drive it 
on public highways with the old plates 
on it.—BuUNK tv. BOUFFARD, [1928] 3 
WwW. WwW. R. 219.—-CAN. 


o (p. 869) i. Meaning of learn- 
ing.J—A person is “‘ bond fide learning 
to drive a motor car’’ if the relation 
of pupil & teacher in fact exists, even 
although be is receiving instruction 
after he has completely lcarnt the art 
of driving & guiding a motor car. 
When a pupil ts being bond fide taught 
matters pertaining to the safe control 
of a motor car on a highway he comes 
within the Act.—Hupp v. WILson, 
{1929) V. L. R. 182; [1929] Argus 
L. R. 138.—AUS. 
53* 








Cases 188a—282a. 


Deacon (1931), 145 L. T. 357; 95 J. P. 155 ; 
47 T. L. R. 609; 29L. G. R. 4743; 29 Cox, 
C. C. 327, D. C. 


188b. Driver’s licence—Applicant suffering from 
specified disability —- Refusal of licence — 
Whether applicant entitled to appeal.}—The 
Ct. of Appeal, reversing a decision of the 
Div. Ct., granted a rule nisi for a mandamus 
to justices to hear an appeal from a licensing 
authority under Road Traffic Act, 1930 
(c. 48), s. 5, but held, when the rule came on 
for argument, that as appct. suffered from a 
specified disability which he admitted in his 
declaration & which compelled the licensing 
authority to refuse the licence the rule must 
be discharged.—R. v. CUMBERLAND JUSTICES, 
Ez p. HEeEpwortH (1931), 146 L. T. 5; 95 
J.P. 206; 47 T. L. R. 610; 30L.G. R.1; 
29 Cox, CO. C. 374, C. A. 


192. Add. Citation :—28 Cox, C. C. 498. 


207a. Motor coach—Schedule necessitating exces- 
sive speed—Liability of employer for aiding & 
abetting.|—Resps. owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
Heavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the resps. 
between L. & P. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & the resps. 
were summoned for counselling, procuring, 
aiding & abetting the commission of the 
offence :—Held: resps. ought to have been 
convicted of counselling & procuring.— 
NEWMAN v. OVERINGTON, HARRIS & ASH, 
Lrop. (1928), 93 J.P.46; 27L.G. R. 85. D.C. 


210. Add. Annotation :—Refd. R. v. Surrey Justices: 
Ez p. Witherick (1931), 146 L. T. 164. 


216. Add. Annotation :—Consd. R. v. pak 
; ee Ex p. Witherick, [1932] 1 K. B. 

217. Add. Annotation :—Consd. R. v. eure Jus- 
tices, Ha p. Witherick, [1932] 1K. B "450. 

z2za. Under Road Traffic Act, 19380 (c. 43)— 
** Driving without due care & attention or 
without reasonable consideration ’’—Separate 


PART V. SECT. 3, SUB-SECT. 4.— 
; A. (a). 


sr. Afotor fire engine-——-Whelher exempt 
from reguiations.J|—The fact that a 


ENGLISH AND Empire Dicest SUPPLEMENT. 


offences.}—Applt. was convicted before jus- 
tices on an information which charged 
with driving a motor vehicle on a road ‘‘ with- 
out due care & attention or without reasonable 
consideration for other persons using the road 
contrary to sect. 12 of Road Trafic Act, 
1980’ :—Held: the section created two 
separate offences & the conviction was bad 
for duplicity, applt. having been charged 
with those two offences in the alternative.— 
R. v. SuRREY JustTices, Ea p. WITHERICK, 
[1932] 1 K. B. 450; 101 L. J. K. B. 203 ; 146 
L. T. 1643 95 J. P. 219; 48 T. L. R. 67; 
75 Sol. Jo. 853; 29 L. G: R. 667; 29 Cox, 
C. C. 414, D.C. 


** Driving recklessly or in a manner 

dangerous to the public ’’—Separate offences. ] 

—R. v. Minus (1932), 178 L. T. Jo. 57 
(Quarter Sessions). 


**‘ Driving in a manner dangerous to the 
public ’’—Charge reduced to ‘‘ driving without 
due care & attention ’’—Jurisdiction of jus- 
tices.}—When a person is coreg with 
driving a motor car in @ manner dangerous 
to the public contrary to sect. 11 of Road 
Traffic Act, 1930 (c. 43), the justices have 
no jurisdiction, without the consent of the 
accused, to reduce the charge to one of driving 
without due care & attention under sect. 12 
of the Act.—R. v. SOUTHAMPTON JUSTICES, 
Ex p. TWEEDIE (1932), 147 L. T. 530; 96 
J. P. 391; 48 T. L. R. 6363; 76 Sol. Jo. 
545; 30 L. G. R. 410, D. C. 


Driving under influence of drink—lIn 
‘public place ’’—Field to which public 
admitted.]—A field to which the public are 
admitted is ‘“‘a public place” within 
sect. 15 (1) of above Act.—R. v. COLLINSON 
(1931), 75 Sol. Jo. 491; 23 Cr. App. Rep. 
49, C.C. A. 
222e. ——- ——— Ambiguous verdict.}— R. v. 
HAWKES (1931), 75 Sol. Jo. 247; 22 Cr. App. 
Rep. 172, C. C, A. 


223. Add. Annotation :—Apld. Gough v. 
(1929), 46 T. L. R. 103. 


232a. Leaving car so as to obstruct highway—To 
what vehicles applicable—Steam tractor.|— 

Held: (1) Motor Cars (Use & Construction) 

Order, 1904, Article IV., clause 2, does not 

ap ly to a steam tractor weighing 13 tons 

aden, which while being driven on the high- 


222b. ——— 





222c. 


222d. 


Rees 


d i. KMvidence of speed — Speedo- 
meter.]—Instrumenta such as, & in- 
cluding, speedo-meters, may re- 
sumed to function accurately, oe 
the contrary ik shown.-—PETERSON 
oan [1927] S. A. S. It. 419. AUS. 

i. Wronaful admission of 
constable’ 8 notes.}—-Where, on a prose- 
cution for exceeds the speed limit, 
the special magistrate, who stated 
that he believed the police evidence, 
wrongly admitted as evidence notes 
taken by the police constables, & said 
in hia judgment pane the police evidence 
war sup npperee by notes taken at the 
time : as it could not be 
inferred that the conviction would 
have been made had the notes been 
exclided, the conviction must be set 
aside, PELHAM v. Homes, [1928] S. A. 
S. R. 105.—AUS. 





k i, ——- -——— ——..}—R.. vo. Kxotr 
(Alta) neon : DL. R. 773; #1 
1 Can. Crim. Cas, 189. 


motor vehicle operated by a fire 
department is answering a fire alarm 
does not cxempt ite driver from the 
obligations of the Motor Vehicle Act, 
even though it has the right of way.— 
repel v. WINNIPEO & a aa Narre 
ERVICES, LTD., [1928] 4 D. L. R. 887 
(1096) 3W.W.R R. 8543 37 Man. L. R 


468.—CAN. 

sv. What conatitutes i ypiaaa limit— 
‘hous 

limit of fi miles per 


oe of notice honed: 

povietionéed by the arection of a aingle 
notice board on which the fi 15:7 
appears without any indication of the 
limits within epee the restriction is 


to apply.—WaALLA v. eae IN- 
SPECTION OF Pouce, [1931] N. L. R. 
2382.—8. AF. 

PART V. ala 3, SUB-SECT. 4.— 
210 #. ——— 8 of oar— Possibility 
of control. }—R. URAND, [1028] 
aa ee 49 Can. Crim. Cas ~ 217; 


ON. 8. R. 64.—CAN. 
28 


PART V. paced a ve dla ela 4.— 


——~,}—Tho Hability Imposed 
iy High way Traffic Act, Ont., 1927 
(c. 251), ss. A Gh 41 (1), exists even in 
absence of negligence; the failure to 
nave. a san bt burning visible on o 
motor vebicle in accordance’ wit 
8.9 (l) isa vislabig of the ree &, ifa 
cause of a collision damages, 
nae | involve civil lability under 
1 (1), even taquee pe ee bbs 
burning pte 


abortly 
accident went out etthoat the 
knowled. Eons fault or negll- 
nce o the river of the vehicle,— 
Hatt r. TORONTO oT EXPRESS 


. & HATCH, PA Aaa eae ok It. 375; 
g° Cc. R, 92; shi setting 
aside O. L. R., loc. etl.—CAN. 

PART V. SECT. 3, SUB-SECT. 4— 

q i. —— Oharge of having care 
soniral of automobile 4 while Soden ke 


influence of liquor” No offence.}—R. 


way caused an obstruction, inasmuch as it 
(2) although the above 
tractor was in motion, being driven along the 
highway at the time of the commission of the 
offence, it was ‘‘ standing’ thereon within 
the meaning of Article oa clause 2.— 


is not a motor car; 


CARPENTER v. Fox, [1929] 2 


L. J. K. B. 779; Mod. Tr 284s 93 J. P. 239 ; 
27 L. G. R. 601 ; 


45 T. L. R. 571 ; 
C. C. 42, D.C. 
What 


232b. amounts 


v. OFULIETTS (1931), 55 Can. ©. C. 
389.-—-CAN. 
di. PaCS RET? 
eo fy iiga0t re D. 


. R. 982; 


be ant 929) 4 

L. R. 314; 3 ° i 8: R. 170.— 
VAN. 

sv. Drunkenness — Alternative 


offences — Validity of conviction.) — 
Held: o finding by a magistrate that 
deft. while intoxicated was in obeee 
of a motor vehicle did not justi 

conviction for driving while intoxica a. 
us 8. 285 (4) of the Criminal Code deals 
with two SON offences.— RK. v. 
Hivorns, {1929} 1 D. L. RR. 269; 50 
nay gaa Cas. 381; 63 0. L. R. 101. 


PART V. SECT. 8, SUB-SECT. 4.—-B, 


sw. Motor Vehicles Act—FPenal pro- 
risions— Liability of owner.J—l. v. 
mT (1928), 50 Can. Crim. Car. 233. 


PART V. SECT. 3, SUB-SECT. 5. 


sa. Motor Traffic Regulations— 
Passing stationary tramcar—Whether 
evidence of megane J—LANE v. NORTON 
ete ,28 8 Rr. N. 8 W. 1433 45 
N. . W. IN. 38.-—AUS. 

oe eaning of ** intersection of high- 
‘uaue "|—-Semble : a right-angled bend 
in a highway is not an ‘ intersection 
of highways’’ within sect. 35 (1) of 
Vehieles Act, 1924 (c. 42), which pro- 
vides that a person operating a motor 
dr other vebicle shall at the inter- 
section of highways keep to the right 
of the intersection of such highways 
when turning to the right, & pass to 
the left of such intersection when 
turning to the rae -— OLARK v. HETHER- 
64's 249. L. R. “OTe: CO. A.—CAN. 
——-.}--A private road is not a 

i Blshway a tht Vehicles Act, 1924 
(c. 42), & tho point at which such a 
road opens on to a highway Is, thore- 
fore, not an intersection of highways 
within the meaning of sect. 35 (2) of 
said a see ay v. Mae meg 
ier W. RR. 145; DL. i. 
460; ok &. 'L. R. 04 GAN. 

qa (p. 878) 1 ——J—R. v. 
TORONTO TRANSPORTATION COMMIS- 
BION on) (1929), 52 Can. Crim. Cas. 

q (p. 878) fl. —-— --— Onus of 
proof.\~—He under s. 42 of High- 
way ‘Traffic Act. the onus of proof that 
the loss or damage did not arise through 
the negligence or [mproper conduct. of 
the driver or owner of the motor 
vehicle was upon defts.—lRoss v. 
Gray Coach LInges, LTp., [1929] 3 
D. L. R. a 64 0. L. RR. 178. seuiigis 


a (p. 878) iff. 











Effect of 
Highway q' rape Amendment Act, 1929, 


9.J—The effect of above sect. repeal- 
ng Highway Traffic Act, R. S. 

wage 8. 41, is to reduce the responal- 

of the owner of a motor vebicle 

to t at at common law.—TUDHOPE tv. 

HENDERSON, HENDERSON wv. TUDAOPR, 

Some AN. L. R. 245; 650. L. ht 


vehide Ae Act, th Ss. B. B. C., oad does; eat 


to standing.|— 
CARPENTER v. Fox, No. 282a, ante. 


Vol. XLII.—Street and Aerial Traffic. 


282b. Obstruction of ‘‘ road ’’—-Whether footway 
included.]—The word ‘ road” as used in 
Road Traffic Act, 1930 (c. 43), & in the Motor 
Vehicles (Construction & Use) Regulations, 
1931, includes the footway as vee as the 
carriageway, & therefore :—Held : 
who left a motor car standing on the footway 
ought to have been convicted of allowing it 
to stand on the ‘‘ road’ so as to cause un- 
necessary obstruction thereof.—BRYANT v. 


. B. 4683 98 
29 Cox, 


Cases 232a—232b. 


@ person 


Marx (1982), 147 L. T. 499; 96 J. P. 383; 


405, D. C. 


add to the civil liability at common law 
of an owner of a motor vehicle who has 
entrusted it to note person through 
whose negligence In operating it a 


third person is injured.—RurFr ov. 
SUTHERLAND & Moas, (1931]1 D. L. R. 
11930] 3 W. W. BR. 544: 43 


651 ; 
B. C. R. 218.—CAN. 


ante: (R- 878) v. .}—While 
do was negotiating with the local 
agent of deft. co. for the purchase of a 
motor car ita wholesale salesman 
arrived in the course of one of 
regular trips, & it was arranged that 
H. & the local agent would go on with 
him so that H. could get practice in 

ving such a car. [Before starting, 
the wholesale salesman met. pltf.'’s 
husband & agrecd to the istter’a 
request to bo taken along with them. 
They started on the trip with H. at the 
wheel & had gono less than a mile 
when the car overturned, & plitf.’s 
husband was thrown out & killed. 
The loca) agont testified that H. was 
to his knowledge an incompetent 
driver, at least of a car of the type in 
question, & that he, the agent, had 
informed the wholesale representative 
that H. wae an “ orratic ’ driver. H. 
had been driving a car with two-wheel 
brakes for about two years, but had 
not driven ono with four-wheel brakes, 
which the car in question had. ‘he 
judge found that no negligence had 
been established against either deft. 
On appeal, the ct. found that the 
accident was caused by H.’s incom- 
petence to handle a car of such, to hin, 
anew & different type: & both defts., 
the co. & H., were liable.—KERR 1. 
HauG Motors, Lrp. (No, 2), Lat 1 
D. L. RR. 962; 11930] 3 .W. W.T t. 470; 
39 Man. L. R. 238.--CAN. 

a (p. 878) ep ~——-—.|—NEILSON or, 
RICHARD ee » {1929} 4 D. L. R. 
1052; 2 W. W. R. 153; revad., [1930] 
1W. W. R. 656; 3D. L. R. 215; 38 
Man. L. R. 553.—CAN. 


6 ( », 879)1., ——— ——,  —CHORBA 
v% KIMBRIKL, [1928] 3 D. L. R. 718; 
bo 6 2W. W. RR. 386; 22 Sask. L. R. 


(B. 879) ii. -}—The 
rey ory onus doea not increase the 
degree of diligence required of the 
owner or driver of a motor vehicle.— 
STANLEY tv. NATIONAL Frurr Co. 
Gara s -), (1929) 3 W. . R. 522; (1930) 
R. 106; 48. Ta. R 
os ona: R. 3806; S.C. R. 
—CAN. 




















o (p. 879) tii. —— ——~- ——.}-— 
HEITNER v. GILLSTROM (Sask.), [1929] 
4d. L. Rh. oo: = W. W. R. 227; 
reved., [1930] 2 Ww. kK. 113; 3 
D. L. R. 860; ae L. R. 462.—CAN. 

oc (p. 879) iv. 
Manano & MARANO v. LETT (Alta.), 
{1929} 4 D. L. R. 982; 3 W. W. R. 
345; affg., {1929) 4 D. L. I. 3143 3 
W. W. KR. 170.—CAN. 


o (p. 879) vem ——— —-—-. 
YONKER v. SERVANT, [1931] 1 W. W. R. 
ee 2D. L. R. 495; 25 Alta. L. BR. 
247.--—-CAN. 

(p. 879) vi. 
Under sect. 82 of Manitoba Moto 
Vehicle Act, which provides that whan 
any injury is cause 
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senaamtnm teense | Joe 


to a person by a 


48 T. L. R. 624; 76 Sol. Jo. 577; 30 L. G. R. 


motor vehicle the onus of proof that 
the injury did not arise through his 
negligence shall be upon the owner 
or driver of the motor vehicle, the onus 
of negativing negligence in an action 
for damages so caused remains on deft. 
throughout the proceedings. Thus, 
altbough deft. has adanoed the evidence 
of credible witnesses that the accident 
was due to a latent defect in the 
mechanism of the motor vehicle & 
pitf. has adduced no evidence to the 
cont , the case should not be with- 
drawn from the jury but should be left 
to them to decide by their verdict 
whether deft. has satisfied the statutory 
onus of proof.— WINNIPEG ELEcTRIC Co. 
v. GERL, [1932] A.C. 690; 101 L. J. P.C, 





187; 48 T. lL. R. 657, P. C.—CAN. 
c (p: 879) vil. —— ae 
CHERNIAK wv. Parsons, = [1931] 


ve W. Tt. 549.—CAN. 


(p. 879) viii. 
Where in an action for damages for 
injurics caused by a motor ear the 
judge, after hearing & weighing the 
whole of the evidence, comes to the 
definite concluston that the accident 
was cnused solely by pltf.’s own 
negligence, the onwa which sect. 43a 
of Vehicles Act, 1924, places on the 
owner or driver of disproving negligcnce 
ceases to be a factor in the erie 








—-—,}— 





PURCELL vt. WALLACE, [1930] 
W. W. R. 732; 2D. L. rm. 1004; 24 
S. L. R. 1004.—CAN, 

c (p. 879) ix. —— —-— Appli- 


cation of Act in favour of passenger.|}-— 
Semblc: the onus of negativing 
noglizence which sect. 62 of Motor 
Vehicle Act, 1924, places on tho driver 
of a motor car applies, not only in 
favour of pedestrians, but also in 
favour of a passenger in the motor car 
which caused the damage.—HIRD v. 
MILNE, [1930] 1 W. W. R. 977; 

bD. L. LR. 513.-—CAN, 

c (p. 879) x. ——~ ——— Injury 
to est while car driven by owner.|— 
Drew v. Mack, (1931] 4 D. L. R. 395. 
—C e 

o (p. 879) xi. ——— -——.]}-- 
& LAAKSO v. HELBERC, 
D. L. R. 323.—CAN. 

o (p. 879) xii. —— Liubility of owner 
for damages caused by thiri party driving 
his car without permission.) — Pitfs. 
wore injured by a motor car while 
it was being driven by the 17 year 
old son of the owner. The boy, 
who was attending school, lived with 
his father as a member of the house- 

hold & was found to have used 
the car at least seven or eight times 
during the two years prior to the 
accident. The car was kept in a yard 
between the father’s house & his store, 
& one of the two car-keys was eitber in 
the house or in the store where it was 
accessible to the son. The trial judge 

accepted the testimony of the tather 
that he had never given the son per- 
mission to use the car & did not know 
that he had ever driven {t. The father 
did not say that he had forbidden the 
son to drive it:—Held: the father 
could not be beard to say that the car 
had been “ wrongfully taken out of his 
possession ’? within Motor Vehicle Act, 
C. A., 1924 (c. 131), s. 63.——-BOBBY v. 
CHODIKER, [1929] 2 D. L. R. 590; 1 





KUHMO 
11931) 4 


Cases 232c——245a. 


Duties in case of accident.]—WSce 
Traffic Act, 1930 (c. 48), s. 22. 

282c. ——— Refusal to give name & address— 
Accident reported to police—Not compliance 
with Act.]-—-Dawson v. WINTER (1932), 174 


L. T. Jo. 490, D. C. 


245a. Service of notice of prosecution—When 
excused.J—-Under Road Traffic Act, 1930 


W. W. R. 770; 38 Man. L. R. 171; 
revg., (1928) 3 W. W. R. 392.—CAN. 


© (p. 879) xiii, —— +«}—NIELSON 
v. DENNIS (Man.), [19291 4 D. L. R. 
282; 2 WwW. « R. 61 3.—CAN. 


c (p. 879) xiv. ~——, ]-—-WALKER 
vw. Scotr, NicHoL vw. ScotTr (Man.), 
peen) 83D. L. BR. 637: 2 W. W. R. 
92.— AN. 


© (p. 879) xv. ——.}—BoynD pr, 
SMITH, (1931) 1 D. L. R. 729.—-CAN, 


6 (p. 879) xvi. bare tas -——.]—-Deft., 
the owncr of a car, refused to let. M. 
have or hire it: unless deft.’s chauffeur, 
P., was taken along tu drive it. Duriug 
the journey M. got drunk, & insisted 
on driving the car. He was resisted 
by P. who, though not actually ejected 
by force, was threatened with a fight 
& gave way. While M. was driving 
on a highway the car struck pltf.’s car 
& damaged it :-—Held: the change of 
pperarors was due to duress, & brought 
about a situation contrary to deft.’s 
express instructions & the bargain 
made with M., &, the car being “in 
the possession of some person other 
than the owner or his chauffeur, with- 
out the owner's consent,’’ deft. was not 
Hable.—-KUHMo & LAAKSO v. HELBERG, 
ea 4). Il. R. 328: OJ RR. 630.— 














o (p. 879) xvii. Crown bound by 
Ack—Li 


iability of officer of the Crown 


Road. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


(c. 48), 8. 21, it is necessary for the prosecu- 
tion to show that none of the alternative 
conditions as to giving notice of an intended 
prosecution can be complied with before the 
ct., i.e. the judge & not the jury, may be 


asked to excuse the failure to perform them. 


~——Reckless driving in erecution of duty.) 
-——-R. v. McLeonp, (1930] 4 D. L. R. 
226 ’ 63 Can. C. C. 92.—CAN. 


0 (p. 879) xviii, —— Who is *‘ chauf- 
feur ”)—** Chauffeur ’? in Vehicles Act, 
R. 8. 8., 1930, a. 2 (1), does not include 
& person employed for the main pur- 
pose of doing work other than driving 
a motor car but which incidentally 
requires him to drive a car part of the 
time; especially if at the time as to 
which he is charged with driving a 
motor car without having a chauffeur’s 
licenee he was not driving it on his 
employer’s business but for his own 
purpores.—R. (ARMSTRONG) ¥. PRES- 
TON. [1931] 3 W. W. BR. 505.—CAN. 


co (p. 879) xix. ----~ Limitation of 
action.)—A statute limiting the time 
for commencing an action is to be 
construed retroactively, in the absence 
of words therein showing a contrary 
intention ; especially where the statute 
itself expressly provides that its opera- 
tion ts to be postponed.—BEKATYIE v. 
Doroasz & Dorosz, [1932] 2 W. W. R. 
289.—CAN. 

sg. Breach of statutory duty by plaintiff 
-—Whether defence to action for damages. } 
—~The fact that at the time of a col- 
lision between an automobile & a 
motor cycle, the driver of the motor 
cycle was violating sect. 19A of Motor- 

ebicle Act, R.S. B. C., 1924, by allow- 
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—R. v. Bouxis (1982), 96 J. P. Jo. 832; 174 
L. T. Jo. 469; 74 L. Jo. 424, C, C. A. 


ing & passenger to occupy the driver’s 
seat, & was, therefore, Hable to a 


penalty :—Held : not to deprive driver 


or his passenger, pltf. herein, of his 
civil rig! ts the driver of the 
watomobile, where such violation in no 


way caused or contributed to the 
accident.—-GAMON v. EASTMAN, [1932] 
2 W. W. R. 622.—CAN. 


PART Vi). 


sa. Aircrafl in distress—Righi to 
land.|~—-The aeroplane in question was 
seized by the Customs authorities on 
the ground that it had landed at a 
place other than an airport & for not 
reporting to a Customs Offlocr :— 
Held: where the evidence ostablishes 
that an aeroplane was forced to land on 
account of cngine trouble & to avoid a 
crash, she fs justified in so doing at 
any place that such landing can be 
safely made & for the same reasons 
that a vosael iv distress may enter a 
ort for shelter.—PENTz v. It., [1931] 

x. O. R. 172.—OAN. 


sb. Hegudation of aviation — 
Whether exclusive power of Dominion 
Legislature.}—See DEPENDENCIES, No. 


130g, ante, 

sl. Ineurance—Flight contrary to 
Government regulations. |—OBALSKI CHI- 
BOUGAMAU MINING Co, ». AERO INSUR- 
ANCE Co., (1932) S. Cc. R. 540; 3 
D. L. TN. 25.—CAN. 


4a. 


‘possible to communicate si 


Vol. XLII. Cases 4a—53. 


TELEGRAPHS AND TELEPHONES. 
Part |.—Definitions. 





Broadcasting.]}—Their Lordships think 
broadcasting falls within the description 
of “ ati joa nes No doubt in everyday 
speech telegraph is almost exclusively used 
to denote the electrical instrument which by 
means of a wire connecting that instru- 
ment; with another instrument makes it 
Is or words of 
any kind. But the origi meaning of the 
word ‘telegraph ’”’ as given in the Oxford 
Dictionary is : 


Part IIl.—Construction and 


15. 


Add. Annotation :-—Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


24a. Erection of posts on railway—Acquiescence 


Governor-Genera 
—Validity.}—Held: reg. 21a (2) of 


the 


—Implied licence—Revocability.}]— Whether 
any & what restrictions exist on the power of 
a licensor to determine a revocable licence to 
occupy land depends upon the circumstances 
of each case. In 1926 the Crown proceeded 
against applts. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt. railway, 
were a trespass thereon, & claiming damages ; 
alternatively the Crown claimed a declaration 
of the applts.’ rights, if any. As to the main 
section of the telegraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1905 & 1910 without 
leave or licence. As to two branch lines, the 
poles had been erected in 1893 & 1911 
respectively, in each case while an agreement 
was in negotiation though no agreement was 
eventually concluded. The whole telegraph 


‘An apparatus for transmitting messages 
to a distance, usually by signs of some kind”’ 
(per CuR.).—Re RaDIO COMMUNICATION IN 
CANADA, A.-G. OF QUEBEC »v. A.-G. OF 
CANADA, A.-G. OF ONTARIO, A.-G. oF New 
BRUNSWICK, A.-G. OF MANITOBA, A.-G. OF 
SASKATCHEWAN, A.-G. OF ALBERTA & CANA- 
DIAN Rapio LEAGUE, [1932] A. C. 304; 101 
L. J. P. C. 94; 146L. T. 409; 48 T. L. R. 
235, P. C. 


Maintenance of Telegraphs. 


line, which was about 500 miles in length, was 
used by the public as well as by applts. :— 
Held: (1) on the facts, at the date of the 
proceedings all the poles were on the road- 
way with the licence of the Crown. Although 
the applts. had originally been trespassers 
in respect of the main line poles, many years’ 
acquiescence & a claim to the payment of 
rent, had long since prevented them from 
being so regarded ; in the case of the branch 
lines, it was to be inferred that the poles had 
been erected by licence. (2) The licence 
was revocable in the absence of any facts 
from which a contract that it should be 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future date such as would 
give the applts. sufficient time, not only to 
remove the poles & wires, but also to arrange 
for erecting them  elsewhere.—CANADIAN 
Paciric Ry. Co. v. R., [19381] A. C. 414; 100 
L. J. P. C. 129; 145 L. T. 129, P. C. 


Part VIIl—Adjustment of Differences. 


Pitt, Minister of Transport v, Pitt, [19382] 
2K. B. 1. 


Part IX.—Compensation. 


53. Add. Annotation :—Refd. Kiddie v. Port of London Authority (1929), 93 J. P, 203. 


49. Add. Annotation :—As to (2) Refd. West 
Midlands Joint Electricity Authority v. 
PART V. 
sa. Regulations by 


entered 


Telephone Regulations, 1913, 


not be 


& shall be liable for all amounts owing 
I in respect of the service, at the time he 
into occupations of the 
premises, is not wlfra vires. —GIBSON 
which provides that a person who 2 MITCHELL (1929), 41 C. L. R. 275; 
enters into occupation of any prouure + A. 
having a telephone service shall 
entitled to use the service until he has 
obtained a transfer of it, & that if he 
uses it before transfer he shall be 
deemed to have assumed the service deft 


L. J. 332.—AUS. 


PART X. 


80. Wireless licence—Liability for 
failing to take out.}—-On Sept. 8, 1928, 
. was the owner of an unlicenced sd. 
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wireless receiving set. Later in the 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set :—Held : 
the fractions of the day were to be 
taken into account, & deft. was Ity 
of the offence.—BEARE v. ARD, 
{1928] S. A. S. Rt. 1.—AUS. 


—— Radio receiving set— 





Case 74. 


ENGLISH AND EmpPrre Digest SUPPLEMENT. 


Part XIV.—Rateability of Property occupied for Telegraphic 


Purposes. 


74. Add. Annotation :—Refd. Kiddie v. Port of London Authority, Durrant v. Same (1929), 45 


Whether ‘“ radiotelegraph ’? — Within 
Radiotelcgraph Act, 1913.—~NOLAN v. 
aN ae {1930} 2 D. L. R. 323.— 


—e CT cm 





se. Withtn 
Radiotelegraph Act, 1927.J—NoOLAN »v. 
SHARP, [1930] 4 D. L. R. 1016.—CAN_ 

sg. Damage to telephone pole— Defence 
~—Abatement of nuisance.|—Deft. was 
convicted for that he wilfully did, 
without legal justification or excuse, & 
without colour of right, unlawfully 
commit damage by cutting down a 
telephone pole belonging to a telephone 
co. A telephone line to a summer hotel 
was erected many years ago across 
deft.’s property. It was never used 
for more than a few months in summer, 
& for years it was not used at all. 
No easement for the extension of wires 
over deft.’s lands existed: & it did 
not appear that the telephone co. 


T. L. R. 430. 


acquired any right to use the line. So 
far as was established in evidence, the 
pole was a nuisance to deft. & ho acted 
n what he thought was the exercise 
of a right when he cut it down :—Held : 
he good unds for supposing that 
ho had a right to abate what was to him 
a nuisance on his own land; according 
to the evidence, the telephone co. was 
a@ mere trespasser there.—R. v. Pr- 
METT, [1931] O. R. 705; 56 Can. ©. C. 
363.—CAN. 


PART XII. 

n i, Order imiting liability— 
Whether binding on sender of teleyram.) 
—~-The order of the Board of Railway 
Comrs., contemplated by sub-sect. (2) 
of sect. 348 of Railway Act, R. S. C., 
1927, merely detormines the extent to 
which a railway co. may Init its 
ability with respect to the carriage 
of traffic, leaving it to the co. to make 
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such Hmitation if it sees fit to do so; 
but does not prevent the co. from 
carrying traffic without Umiting its 
liability. General Order No. 162 of 
said Board, approving conditions of 
lability, set out therein, with respect 
to the transmission of telegraphic 
messages :—Held: to be an order 
made under the powers given by the 
provision then in force corresponding 
with sub-sect. (2). It, thereforo, has 
not the effect of making a statutory 
contract between tho sender of a tele- 
gram & the co., but only authorises 
such a contract to be made; &, conxe- 
quently, the conditions are not binding 
on @ sendcr who had in fact no know- 
le of them & to whom they cannot 
be held to have been communicated.— 
JANKELSON ¥. CANADIAN NATIONAL 
TELEGRAPHS, [1931] 1 W. W. R. 337; 
(1931) 2 D. L. R. 86; 25 Alta. L. R. 
230.—CAN. 


Vol. XL. Cases lla—92. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 
Part |.—Theatres. 


iia. 


36. 


49. 


52. 


53. 


55. 


-————- ——— Discretion must be properly 
exercised.}—R. v. CARDIFF CORPN., Ex p 
WESTLAN PRODUCTIONS, Lrp., New THEATRE 
(CARDIFF), Ltp. & Moss EMPIRES, Lrp. 
(1929), 78 Sol. Jo. 766, D. C. 

Add. Annotation :—Refd. A.-G. v. Walker- 
gate Press, Ltd., Same uv. Bloomfield, Same 
v. Carlton (1930), 142 L. T. 408. 

Add. Annotations :—Consd. Hall v. Brook- 
lands Auto-Racing Club (1982), 48 T. L. R. 
546. Refd. McAlister (or Donoghue) v. 
Stevenson (1932), 101 L. J. P. C. 119. 

Add. Annotation :—Consd. Hall v. Brook- 
ae Auto-Racing Club (1932), 48 T. L. R. 
Add. Annotation :—Consd. Hall v. Brook- 
ae Auto-Racing Club (1982), 48 T. L. R. 
Add. Annotation :—Consd. Hall v. Brook- 
nce Auto-Racing Club (1932), 48 T. L. R. 


59. After this case add :— 


63. 
64a. 


68. 


68a. 


PART I. SECT. 1, SUB-SECT. 1. 


ho 
Ladi the moaning of, & subject to the 
Ha beer sipiee bly above: sect., in respect 


Peete Boneral before the ot, was that of 





Liability for income tax — Appropriate 
schedule.]—See INcomME Tax, o. 3812a, 
ante. 

Add. Annotation :—Refd. Hillas & Co. v. 


Arcos, Ltd. (1931), 36 Com. Cas. 358. 

‘““Formal contract to be signed in due 

course.’’]—RONALD FRANKAU PRODUCTIONS, 

Fea BELL (1927), 65 L. Jo. 383; 164 L. T. 
O. ° 


Add. Annotation :—Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C 
209. 

agreed 
to engage resp., an American actor, to play 
one of the three leading comedy parts in a 
musical play about to be produced at the 
London Hippodrome for six wecks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. 
during the continuance of his engagement 
from acting elsewhere without the consent of 
the applts. Resp. objected that the part 
assigned to him was not one of the three 
leading comedy parts, &, on the refusal of 
applts. to recast him, declined to appear in 
the play & sued applits. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary, & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 








Act, 1909, 


a 2 ballding, os howse strictly constru 


exhibitio 


character, as disclosed 


71. 


78. 


89. 


89a. 


92. 


a picture house, rather than of a theatre, 
& that the ene perder supose ry er ae 
on on a right of property, mus 
ed; & according 


ositto 
pression ‘‘ theatre ’’ in “the sect. did 
not inolude a building devoted to the 
on of cinematograph peel 
ScotTTisH CINEMA  & VAR 
THEATRES, LTD. v. RITCHIE, 1829] 
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except as to the salary :—Held: (1) upon 
the construction of the contract, it bound 
applits. to give resp. an opportunity of 
appearing in public in a part answering the 
stipulated description; (2) it was com- 
petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. —HERBERT 


CLAYTON r4 JACK WALLER, LTD. v. OLIVER, 
[1930] A. C. 209; 99 L. J. K. B. 165 ; 142 
L. T. seb 46 T. L. R. 230; 74 Sol. Jo. 
187, H. L. 


Add. Annotation :—Apprvd. Herbert ay her 
a ei Waller, Ltd. v. Oliver, [1930] A. 


Add. Annotations :—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 


Add. Annotation :—Overd. Herbert Clayton 
a ae Waller, Ltd. v. Oliver, [1930] A. C 


& JACK 
WALLER, Lip. v. OLIVER, No. 68a, ante. 


-+—Our attention has been quite 
rightly called to the cases which have been 
decided in the Ct. of Appeal & the House of 
Lords with regard to the rights of an actress 
or an actor, or a public performer, who has 
been deprived of the opportunity of gaining 
the prestige & reputation that he would have 
obtained if he had been allowed to perform 
in the agreed character. It may be, & I 
think it is, that very special considerations 
apply to an agreement with an artist who is 
to perform in public, because it is a matter 
of common knowledge that in a large majority 
of the cases the consideration to the artist 
when he accepts the engagement is just as 
much, if not more, the opportunity, certainly 
in the early stage of the artist’s career, to 
appear before the public & make his reputa- 
tion, which is of much greater value than the 
mere money wages fixed for the period of his 
employment. It seems to me it is for that 
reason that it is regarded as the essence of the 
matter that the artist should have the oppor- 
tunity for which he has bargained, & these 
considerations make exceptional principles 
applicable to the case of artists who perform 
in public (GREER, L.J.).—Re GoLomB & 
PortTEeR & Co.’s, Lrp., ARBITRATION (1931), 
144 L. T. 5838, C. A. 


Add. Annotation oe Graves v. Cohen 
(1929), 46 T. L. R. 121 











S. C. (Ct. of Seas.) 350.-—-SCOT. 


PART I. SECT. 1, SUB-SECT. 2. 

sd. Who should take out— Person keep- 
©x- ing theatre Lessee.}—The lessee of 
a theatre the person who ‘“ keeps 
the theatre open ** & not ae Pepraton —— 


UPENDRAKUMAR MITRA 0 
on (1931), I. L. R. 68 Galo 12! 1293 


meer 


Case 164a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part IIl—Music and Dancing and Other Public Entertain- 


164a, ——— Subsequent order permitting Sunday 


ments. 


Christmas Day & Good Friday as from & 


PART J. SECT. 7, PUE-orer 4. 


opening subject to conditions—Invalid.]— 
It was the practice of a certain Oounty 
Council, in granting licences to use premises 
for cinematograph exhibitions, to impose the 
condition that the premises should not be so 
used on Sundays, Ohristmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for 
cinematograph entertainments on those days. 
A co. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises for 
such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, ‘‘ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the council will take no 
action for the present in the event of the 
above-named premises being opened for 
cinematograph entertainments on Sundays, 


&. R. Q. 155.—AUS. 


including Sunday, July 6, 1930, provided : 
(i) that a sum of £35 be paid to charity in 
respect of each Sunday, Christmas Day & 
Good Friday on which the premises are 
ened for cinematograph entertainments.’’ 
The permission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants :—Held : that 
a writ of certiorari should issue to bring up 
& quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49).—R. v. LONDON COUNTY COUNCIL, 
Ex p. ENTERTAINMENTS PROTECTION ASSOCN., 
Lrp., [1931] 2 K.B.215; 100 L. J. K. B. 760; 
144 L. T. 464;95 J. P. 80; 47 T. L. R. 227; 
75 Sol. Jo. 138 ; 29 L. G. RB. 252, O. A. 
; Sunday Entertainments 
Act, 1932 (c. 51). 


ae uetions under Moving Picture Act, 
8S. B. C., 1924, held to bave been 


p i. ——— Rental based on ‘ gross 
Su ee aise tae ee PART III. SECT. 8. given by him as tire marshal acting in 
eluded.J—LYNN v. NATHANSON, [1931] pursuance of Fire Marshal Act, R. 8S. 
2D. 1. R, 457.—CAN. ? sc. Regulations for securing safety in B.C., 1924, & to have amounted to an 
cena ah oe — shal j= Ke a cyithin ae Pe rivintaad o ; of 
icture Act-—Order of fire mars — sect o @ ct.— 
PART III. SECT. 2, SUB-SECT. 3.—A.  Tetters from the fire marehal to the McMorpre v. Forp (B. C.), 110291 2 
151 1%. Discretion of justicee—Bona agent of a theatre ownor insisting that W.W.R. ele : aides ,»{1930]2 W. WwW. R 
fides in exercise.)—R. v. CHARLEVILLE certain alterations be made in the 203 | 8D. L 98; 42 B.C. QR. 486. 
TOWN COUNCIL, Hz p. GononEs, [1928] theatre in order to comply with the CAN. 
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TIME. 


Vol. XLII. Cases 19—18la, 


Part |.—The Calendar and Divisions of Time. 


19. 


After this case add :— 


—-—-].—-See, now, Law of Property Act, 1925 (c. 20), s. 61. 


Part I]—Sundays and Holidays. 


New Empire, Lrp. (1931), 48 T. L. R. 8; 


105. After this case add :—— 





127. After this case add :— 


(c) Action for Penalties. 


127a. Discharge of action by statute—Right of 
common informer to costs.]—-The ct. held 
that a common informer in an action against 
a co. for penalties for breach of the Sunday 
Observance Act, 1781 (c. 49), was entitled 
to costs down to the date when by Sunday 
Performances (Temporary Regulation) Act, 
1931 (c. 52), the action was discharged & 
made void, the question of custs being made 
by the Act a question for the ct.—-ORPEN v. 


PART I. SECT. 2, SUB-SECT. 2. 


sy. Supply of electric energy for fifteen 
years—-Agreement to operate street rail- 
way continuously ** throughout the year ”’ 
—-Calendar year.)|—-MONCTON TRAM- 
WAYS v MONCTON (1931), 3 M. P. BR. 
158, — CAN. 


PART I. SECT. 4. 


68 i. Sunday to Sundary—Notice of 
intention to appropriate.J—ROGERS »v. 
Cee (1931), 3M. P. R. 161.—- 


sa. Publication of notice— Once a 
week for four successive s weeks,’’)-—~ 
* For.” as used in Lakes & Rivers 
Improvement Act, R. S. O., 1927, 
8k. 52, is not equivalent to * in, 1 but 
implies duration, & week docs not 
mean a calendar week :—Held: there- 
fore, a notice published in a daily 
ile Hi Bags ou Sat. Feb. 9, Sat. Feb. 16, 
Sat 23, & Wed. Feb. 27, was not 
a notice published “once a weet pel 


four successive weeks.’’—Re RO 
RiveER IMPROVEMENT Co., a0) 4 
D.L. R. 610; 64 0. L. R. 225.—CAN, 


PART II. SECT. 2, SUB-SECT. 1. 


sec. Sale of food, drink & cigarettes. |— 
ae ie (1928), 50 Can. Crim. Cas. 


PART II. SECT. 2, SUB-SECT. 2.—A. 


f i. --—Sect. 4 of Lord’s Day 
Act, 1927, provides that ‘‘ It shall not 
be "tor any person on the Lord’s 
Day, except as provided herein, or in 
any provincial Act or law now or 
hereafter in force, to sell... or to 
carry on or transact any business of 
his ordinary calling... °' :—Held: 
the word ‘“ jaw ”’ therein means, not 
the common law, but a positive enact- 
ment coenne with Sunday observance. 

—R. v. THOMPSON, 1931) 2D. L. R. 
282; t W. W. K.26; 55 Can. C.C. 33; 
39 Man. L. e 277.—CAN. 

sd. Meaning of “any person what- 
soever ’'—-Construed ejusdem generis 
with other classes = ra’s Day Act, 
1859, @. 1.)—-A.-G. OF ONTARIO 1. 
HAMILTON et RaILWay Co. (1902), 
54 Can. C. C. 4; reved. on other 
grounds, fo0si a C 524, P. C.—CAN. 





-}—See, now, Hairdressers’ & Barbers’ 
Shops (Sunday Closing) Act, 1930 (c. 835). 


75 Sol. Jo. 763. 
131a. London County Council 


hoenenal Powers) 


Act, 1927—Sale of vegetables on Sunday— 


Act, 


500 ; 
D.C. 


PART II. SECT. 2, SUB-SECT. 2.--- 


B. (a) ii. 


se. Farm manager —~ Contract of 
hiring—Sale of goods involved—In- 
vulid, |—Defts. through an agent S., 
entered into an agreement with pltf. 
on Sunday, Mar. 23, 1930, to enploy 
altf. as manager of :their dairy farm 
or one year. Pitt. took over the 
management of the farm at once, 
romaining there until Oct. 16, when he 
was dismiseed. In an action for wrong: 
ful dismissal :—-Held: the hiring of 
Itf. on a Sunday was'a “ transaction 
n connection with the ordinary 
calling ’’ of defts. & so within the pro- 
hibition of the Lord’s Day Act, & the 
action should be dismissed.-~ LISTER v. 
Burne & Co., [1931] 3 D. L. R. 105; 
a Can. C. C. 197; 43 B.C. ih. 468.— 


PART II. SECT. 2, SUB-SECT. 2.— 
C. (b). 


k i. Conditional sale of car.}-—- 
The contract in question herein, one 
for the conditional sale of a motor car, 
held to have been made on a Sunday 
when, after deft’s wife had approved 
of the car, it was handed over to him 
& he delivered to pltf.’s manager the 
documents evidencing the contract 
which he, deft., had signed on Saturday 
but had taken home with him, & the 
manager took possession of deft.’s 
old car which plitf. had agreed to accept 
in part een for the new one. The 
contract. was, therefore, unenforceable. 
—SUPERIOR MOTORS, LTp. v. CADE, 
(1930) 2 W. W. R. 448: 3 2 L. R. 
1003; 248. L. R. 658.—CAN 


ti. Building contract. a con- 
tract executed’ on a Sunday for the 
doing of work which is within the 
ordinary calling of a party thereto, 
e.g, & building contract with a 
carpenter & contractor, is illegal under 
Ene: Lord’s Day, R. S. C., 1927 (c. 123), 


Where in the carrying out of an 
illegal building contract the con- 
tractor’s work & materials have been 
incorporated into a building he cannot 
recover on & quantum meruit based on 
deft.’s retention of the premises, since 
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Invalidity of licence.|—Under London County 
Council (General Powers) Act, 1927, there is 
no power to grant a licence for the sale of 
vegetables in the streets on Sunday, as such 
sale is pe conereven ion of Sunday Observance 
BorovueH Councit (1929), 142 L. T. 160; 
93 J. P. 196; 45 T. L. R. 6383; 73 Sol. Jo. 
27 L. G. R. 658; 29 Cox, C. C. 17, 


(c. 7).—CLIFTON v. HOLBORN 


Annotation :-—Refd. Baars v. Keep, Brooks v. Kensington 
Borough Council (1931), 95 J. P. 153. 


the latter is unable to exercise an 
option to return the materials.— 
FARRELL v. SAWITSKI — ), Bay 
D. L. R. 289; 3 W. W. R. 23.—-CA 


PART Il. SECT. 2, SUB-SECT. 38. 


k i, Miniature golf course.|—— 
Deft. was convicted for operating a 
miniature golf course on Sunday, con- 
trary to @ municipal bye-law passed 
under powers authorising township 
counctis to pass byc-laws for regulating 
& licensing exhibitions held for hire 
or gain, theatres, music-halls, bowling 
allevs, moving picture shows, & other 
Places of amusement :—Held: there 
pe lard to be no genus to which all 

the specified places of amusement 
belonged & from which the miniature 
golf course could be excluded, there 
was no reason for saying that the golf 
course was not one of the places dealt 
with by the statute, & therefore the 
bye-law was one which the statute 
conferred Say vee ass.—h. ov. 
EpaTrin, [1931] O yy 726; 56 Can. 
C. C. 139.-—-CAN. 


Sg. Construction of Act—*‘ Some game 
or other ’-— Miniature golf.j—Sect. 7 
of Sunday Observance Law 28 of 1896 
(T.) prohibits the owner of a public 
billiard room or other public place of 
recreation from allowing ‘‘ some game 
or other” to be played there on 
Sunday :—Held: the word game in the 
section had its ordinary meaning, 
namely, an amusement. bringing 
several people together in competition 
with each other, & included miniature 
golf.—R. v. CLARKE, [1931] App. D. 
453.—S. AF. 





sa deh II. SECT. 2, SUB-SECT. 4.—C. 
.}——A search & seizure 
fade. without warrant, by a pre- 
ventive officcr of Alberta Liquor 
Control] Borrd under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not legal because made on 
a Sunday. Such exercise of said 
authority is not within the prohibition 
of 29 Car. 2, c. 7, & being a ministerial 
act is jawful at common law.—R. 
ex rel. BREAUMONT v. POSTERNAK, 





Cases 846—367. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part I11l——Computation of Time. 


246. Add. Annotation :—Refd. Stag Line, Ltd. ». 
Foscolo Mango & Co. (1931), 48 T. L. R. 127. 


319. Add. Annotations :—Refd. Legge v. Legge 
(1928), 45 T. L. R. 157: Shearn v. Shearn 
(1930), 143 L. T. 772; Stephen v. Stephen, 


[1931] P. 197. 


824a. ‘* During.’’}—If one was describing a thing 
which occupied the whole of a period, such 
as tenure, or presence in a given place, 
‘‘ during”? & ‘‘ for’ were admirable words. 
But if one said that a series of payments to 
be made on particular dates was ‘ during ”’ C. 
or “for” a period, ‘‘ during’ or “ for ’”’ 
must mean ‘in respect of” that period 


ae] 2 W. W. FR. 487; 51 Can. Crim. 

Cas. 426; 24 Alta. L. R. 202.—CAN. 

p ii. ——.-R. v. Wriacut (Alta.), 

192911 W. W. R. 917; 52 Can. Crim. 
o 285.—CAN. 


PART Il. SECT. 2, SUB-SECT. 5. 


a i. Preparation of meals.}-— 
The preparation & service of meals on 
Sunday is a ‘* work of necessity within 
the Lord’s Day <Act.—GEORGES tt. 
CHARLOTTETOWN, [1932] 2 D. L. kh. 
443; 4M. P. R. 133.—CAN. 

b i. -}—Held: neither a co., 
nor its agent, selling land in sub- 
division, came within the provisions 
of sect. 1 of Sunday Observance Act.— 
LAND DEVELOPMENT Co., LTD. v. PRO- 
VAN (1929), 43 C.L. R. 5838; 4 AL. J. 


PART III. SECT. 2, SUB-SECT. 2.—-C. 


230 xv. -——.}—An action for 
the recovery of damages occasioned 
by a motor vehicle on Sept. 8, 1928, 
was begun by writ issued on Mar. 8, 
1929 :-—Held: it was not barred by 
Highway Traffic Act, s. 53 (1). Where 
anything is to be done in a certain 
time after a given event or date, the 
day of the occurrence is to be excluded. 
—SWITZER tv. KAHN, [1929] 4 D. L. RH. 
232; 64 O. L. R,. 219.—CAN. 

280 xvi. -———,J-—An action 
arising out of a collision of two motor 
vehicles upon a highway was begun 














(ROWLATT, 
MISSIONERS v. ST. LUKE, HOSTEL, TRUSTEES, 
REGISTERED (1930), 46 T. L. R. 412; 74 
Sol. Jo. 465; 
L. T. 50, C. A. 


824b. ‘* For.’?]— INLAND REVENUE 


J.).——-INLAND REVENUE Com- 


reved. on other grounds, 144 


ComMISs- 


SIONERS v. St. LuKE, HOSTEL, TRUSTEES, 


830a. 





C. A. 


by a writ of summons issued on 
Tuesday Apr. 22. Thé collision took 
place on Oct. 20 of the previous year, 
at about 11 a.m. Highway Traffic 
Act provides that no action shall be 
brought after the expiration of six 
months from the time when the 
damages were sustained. Apr. 20 & 
21 were holidays :—Held: the action 
was brought in time. The day of the 
date of the accident was to be ex- 
cluded & the ct. was not required to 
take notice of the hour of the day when 
the accident ocecurred.—BROWN 1. 
CROovTCHER & Dousr, [1931] 4D. L. 7. 
219; O. R. 541.—CAN. 

230 xvii. — —- ——.]}-—-The phrase 
“more than fourteen days before a 
sittings,’ in sect. 750 Criminal Code, 
means at least fifteen clear days.— 
R. vo. SHENOWSBRKI, [1932] 1 W. W. FR. 
192 ; 40 Man. L. R. 218.—CAN. 

gs]. ** Within seven clear days.’’}-— 
R. 1 of the rules (Sask.) for cases stated 
under sect. 761 of the Criminal] Code, 
rovides that ‘an application to a 
ustice of the peace to state & sign a 
case shall be .. . deliverrd ... 
within seven clear days from the date 
of the proceeding questioned ” :— 
Held: the word ‘*‘ within” was the 
governin word &, therefore, the 
word ‘ clear” did not have the effect 
of rendering an application made on 
the cighth day in time.—-??e BONNER 
rp a [1931] 1 W. W. R. 334.— 
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367. Add. Annotation :—Refd. R. v. 
[1930] 1 K. B. 741. 


REGISTERED, No. 324a, ante. 

.}—For the purposes of the statutory 
notice of appeal Sunday is not a dies non.— 
R, v. GREVILLE (1929), 21 Cr. App. Rep. 108, 


Scoffin, 


PART III. SECT. 3, SUB-SECT. 1. 


289 i. Construed to effectuate intention 
of parties.j--Where, under a building 
contract, work was to be completed 
by “Nov. 31” under penalty of 
damapes :—Held: this must be con- 
atrned to mean Noy. 30.—-McBEAN v. 
KINNEAR (1892), 22 0. R. 313.— CAN, 


PART ITI. SECT. 5. 

334 i. Legal proceedings—Act to be 
done by pony oc of notice of 
eppert . t. CHRISTIAN COMMUNITY 
UNIVERSAL BROTHERHOOD, Lrp., 
(1931] 1 W. W. R. 255.—CAN. 

i, —-~— Adjournment to day of legal 
hotiday.|--The fact that a motion is 
adjourned to a statutory holiday doos 
not render the notice of motion void.— 
Rosa v. KELLINGYON, [1928] 3 D. L. R. 
oS {1928} 2 an W. 1. 399; 22 Sask. 


05.— ° 


PART WI. SECT. 6, SUB-SECT. 1. 


343 iv. -+~-On Sept. 8, 1928, 
deft. was the owner of an unlicensed 
wireless receiving set. Later in the 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set :—ZTJeld : 
the fractions of the day were to be 
taken into account, & deft. was guilty 
of the offence.—BEARE v. WaRpb, 
{1928} s. A. Ss. R. 1.—AUS. 





TORT. 


Vol. XLII. Oases 3228. 


Part |.—Nature of Torts. 


3, Add. Annotations :—Consd. 


Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Bottomley v. Bannister 


(1931), 101 L. J. K. B. 46. 


McAlister (or 3865. 
293. 


Add. Annotation :—Generally, Refd. Hampton 
v. West Cannock Colliery Co., [1932] 2 K. B. 


Part I]._—Liability for Torts. 


62. 
83. 


92. 
118. 
115. 


Add, Annotation :—Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

Add. Annotation :—Refd. Chapman v. Elles- 
mere (1932), 101 L. J. K. B. 376. 

Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Add. Annotation :— Consd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 
Add. Annotation :—Refd. Bradstreets British, 
Ltd. v. Mitchell (1932), 48 T. L. R. 670. 

Add. Annotations :—-Refd. Bradstreets British, 181. 
Ltd. v. Mitchell (1932), 48 T. L. R. 670; 
The Edison (1932), 147 L. T. 141. 


450. 


148. Add. Annolation :—Consd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 


167. Add. Annotation :—Refd. A.-G. v. Walker- 
gate Press, Ltd.. Same v. Bloomfield, Same 
v. Carlton (1930), 142 L. T. 408. 

169. Add. Annotation :—Refd. Place v. 
(1982), 48 T. L. R. 320. 

179. Add. Annotation :—Generally, Refd. ay arm 
Dairy Co. v. Jackson (1929), 99 L. J. 


Searle 


180. Add. Annotation :—As to (1) Refd. Place v. 
Searle (1932), 48 T. L. R. 320. 


Part V.—Waiver and Consent. 


228. 
Co. v. 


PART II. SECT. 8, SUB-SECT. 1. 


53 xiii. -—— .J---In the case of 
aw collision between two vehicles in 
consequence of independent acts of 
negligenee committed by the respective 
drivers, both directly contributing to 
the accident & to the injury suffered 
by a third person riding in one of the 
vohicelern, he having no control over the 
driver of the vehicle, both drivers are 
severally Hable to him.-—-MACDONNELL 
. JORDAN ¥. ede & Loverrer, [1930] 

3 OW. W. RR. L. IR. 1037; 
affg., {1930} 4 D. I. R. 396. —CAN. 





PART II. SECT. 8, SUB-SECT. 5. 


84 H. ——- <Acceplance of sum pare 
into peohaa Sas cas Py Coan Co. 
LEYLAND & Co., [1930] 2 D. L. R. 
558.—OAN. 


PART II. SECT. 8, SUB-SECT. 6. 


89 ili. Sah ape oe v. LESLIE, 
[1930] 2 D. L. R. 409.—CAN. 


Add. weet :—Refd. China Navigation 
A.-G, (1932), 48 T. L. R. 375 ; Copper 


PART II. SECT. 8, SUB-SECT. 7. 


95 vi, ————- ——.}+— Es TEN ». ROSEN, 
“CaN 1D.L. R. 275; 63 0.1L. R. 210. 
95 —— ~—-—, Pu ey v. ACORN & 
Mpboxai, [1932] 3 D. L. R. 239.— 


so. iffect of Negligence Act, 1930 
(Ont.).)-—Above Act is concerned with 
contribution between joint  tort- 
feasors & does not throw any lia- 
bility on any party who would be liable 
apart from the Act.—TOPPING v. 
OSHOWA STREET Ry. Co., aa 2 
D. lL. R. 263; 66 0. L. R. 618.—CAN. 


PART II. SECT. 10, salad oop 
168 fi. }—K 
pega Vat [1932] 3 D. er R 
571.—CAN 


PART VII. SECT. 7, SUB-SECT. 3.—A. 
1190 vii. .j}—Pitt., 
who was not a member of deft. union, 
took a sub-contract under one T. to 
supply al] the labour, but not the 





t omausemnmenal 
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Kxport Assocn. Inc. v. Mersey Docks & Har- 
bour Board (1932), 48 T. L. R. 542. 


material, for the brick-work & masonry 
work upon a building being erected by 
T. By a rule of the union, no member 
was to be allowed to work on any 
sub-contract taken from a_ building 
contractor where the sub-contract was 
for labour only. ‘T'wo mombers of the 
union saw T. & told him that if he did 
not get rid of pltf. the brichlayers 
working for pltf. would be withdrawn, 
they heing members of the union. 
Pitf., when T. told bim this, said he 
would give up the contract, & did so; : 
subsequently he sued the unjon for 
damages. The two members above 
referred to & a third were addoad as 
defts. :—-Held > what was done was 
done for the purpose, not of injuring 
Poe but of forwarding or defending 

he trade of the members of the union, 


_& notice that the members of the union 


would be warned of the situation was 

not a threat which waa unlawful & did 

not give any right of action to pltf.— 

Hay v. ONTARIO BRICKLAYERS LOCAL 

real No. 25, (1929] 2 D. L. R. 336; 
3 0. L. R. 418.—OAN. 


Vol, XLII, Cases 10—164. 


TRADE AND TRADE UNIONS. 


10. 





10a. 
prevent me 


Part 1.—Definitions. 


Add. Annotation :—As to (2) Apld. Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 

-]—I can find nothing in the Act to 
iving to the word ‘“‘ business ”’ 
one of its ordinary meanings—-namely, work 
or occupation (Russe, L 
CASLON, Frost v. WILKINS, [1929] 2 K. B. 


19. 


ue ).—-F Rost Vv. 


1388; 98 L. J. K. B. 523; 
93 J. P. 192; 45 T. L. R. 417; 73 Sol. Jo. 
833 ; 27 L. G. R. 480, C. A. 

Add. Annotations :—Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. 
Proctor v. Ryall, Ryall v. Proctor (1928), 14 
Tax Cas. 204. 


141 L. T. 281; 


Refd. 


Part IIl—Freedom of Trade and Monopoly. 


51. 


Add. Annotation :—Generally, Refd. L. v. L., [1981] P. 63. 


Part V.—Restraint of Trade by Agreement. 


181. 
181. 


Add, Annotations :—As to (6) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
Generally, Refd. Vincents of Reading 


181. 


v. Fogden (1932), 48 T. L. R. 618. 


143. 
181. 


PART II. SECT. 10. SUB-SECT. 2. 


168 ii, —-—- —~~.]—-An action for 
damages lies against persons who act 
in concert with the object & result of 
inducing anotber to break a valid 
vontract in restraint of trade entered 
into by him witb pltf., where as a 
consequence of their acts pltf. has been 
injured.— Rawat v. RaAHAL, [1931] 2 
W.W. 1.908; affd., (1932) 2W. WwW. Tn. 
99; 3D. L. R. 259.—CAN. 





m i. .+—-The proper test in a 
prosecution under sect. 498 of the 
Criminal Code, which deals with 


‘‘ restraint of trade,” is the injury to 
the public by the hindering or sup- 
pressing of free competition, notwith- 
standing any advantage which may 
accrue to the businears inferests of the 
members of the combine.—STINSON- 
KEER Bourtpers Scuppiy Co. v. R., 
{1929} 3 D. L. R. 331; 8. C. R. 276; 
52 Can. Crim. Cas. 66.—CAN. 


m ii, ———.}—In a prosecution for an 
unlawful combine all that need 
proved is that there was a common 
design to do the things forbidden by 
statute reduced to a conimon under- 
taking to carry that intention into 
effect.—R. v. FAMOUS PLAYERS, [1032] 
O. R. 307.—CAN. 

nisg—— ——.]— MACEWAN v. 
TORONTO GENERAL TRUSTS CORPN. 
Sota aa 64 8 C. R. 881; 28 
Can. . Cas. 387.——CAN. 

PART Ill. SECT. 3, SUB-SECT. 2. 


sm. What amounts to “ combine "— 
Within Combines Inve. Act, 
1927.}—An organisation creating a 
monopoly of the plumbing industry 
held to be a combine within the Act.— 
R. v. SINGER, eo 3D. L. R. 698; 
affd., 56 Can. C, C. 81.—CAN. 


sp. ——. }—** To the detriment 
or against the interest of the ublic ”’ 
in Combines Investigation Act, R.8.C., 
1927, s. 2, includes the words “ un- 





Add, Annotation :—As to (3) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 


181. 


reasonably ”? & ** unduly ” in Criminal 
Code, 8. 498 (¢c), (@). —R. v. ALEXANDER, 
LTp., {1932] 2 D. L. R. 109.—-CAN. 


sr. —-—-.}+—-Once it is established 
that a combine or conspiracy exists, it 
is unnecessary, to warrant conviction 
for the formation of a combine, or 
of the agreement to conspire, to show 
accused’s complicity in subsequent 
illegal acts done by, or with the con- 
nivance of, the body against members 
of which conspiracy or unlawful com- 
bine is charged; provided there is 
sufficient proof of their complicity in 
the original formation of the combine, 
or in the agreement charged as con- 
spiracy.— BELYEA v. R., WEINRAUR 
v K., f19382) 5. C. kt. 279; 2D.L RR. 


ate 
e 





PART III. SECT. 4, SUB-SECT. 1. 

k i. .}—A trade association con- 
sisting of more than twenty members 
is not unlawful merely hecause it has 
not been registered in conformity with 
the provisions of the Companies Act.— 
BHOLANATH SHANKAR DAS v. LACHMI 
wo (1930), I. L. R. 53 All. 316.— 





PART IV. SECT. 2, SUB-SECT. 1. 


sp. Restraint by proclamation—Con- 
tenis of pveenaner yee Local 
Government Act, 1919 (N. 8S. W.), 
s, 309 (1), “‘ the Government may... 
(a) declare by proclamation any de- 
fined portion of an area to be a resi- 
dential district ...; (ec) prohibit the 
erection in such district of any building 
for use for the purposes of such trades 
... oF may eacribed in the 
proclamation; & (d) prohibit the use 
of any building in the district for any 
such purposes ":—Held: the word 
*¢ deacribed ’’ requires that every trade 
intended to be included in the pre 
hibition is to be expressly named in 
the proclamation, or otherwise speci- 
fied: &, therefore, where a proclamna- 
tion prohibited the use of any building 


] 


154. Add. Annotation :—As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. TB. 


164. Add. Annotation :—As to (1) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 


in a residential district for the purposes 
of “any trade,’ the prohibition was 
invalid as the trades intended to be 
included were not ‘ described.”— 
DYER v. LUCKETT (1928), 41 C. L. R. 
44.— AUS. 

sq. Carrying on bustness—For pur- 
pose of trade licence — Frutt packing.|— 
R. vw, LAKESIDE ORCHARDS, LTD. 
(B. C.), (1929) 1 W. W. R. 870; 651 
Can. Crim. Cas. 182.—CAN. 

sr. Produce Marketing Act, B. C.— 
Onus of proof.)—R. v Cuuva CHUOK 
(B. ©.) (1930), 54 Can. C. C. 174; 43 
B.C. R. 1253 revag., 62 Can. Crim. Cas. 
292.—CAN. 

st. Who tt a manufacturer — 
“ Printer.”"|—A_ printer held not en- 
titled to be Hicensed as a ‘“* mann- 
facturer ’”? under Companies, Trades & 
Business License Bye-Law of the 
City of Vancouver.—JONES v. SUTHER- 
LAND, [1930] 1 W. W. R. 530; 2 
D. L. R. 762; 53 Can. C. CO 349; 42 
B. C. R. 321; affd.. sub nom. R. v. 
SUTHERLAND, [1930} 4 D. L. R. 183; 
2w. W. R. 244; 54 Can. 0. C. 313; 
42 B. OC. R. 367,—CAN. 

sw. Renewal of licence—W'auterside 
worker.j—An application for renewal 
of a licence to a waterside worker, 
under ‘Transport Workers Acts, 1928 - 
1929, was refused by the licensing 
officer to whom it was made, on the 
ground that a 1 ae was not a meinber 
of the Wateral e Workers’ Federation 
of Australia, & was not a returned 
soldier or sailor. On the return of an 
order nisi for a writ of mandamus, 
directed to the licensing officer to renew 
the licence, the order was made 
absolute.—R. v. MAHONY, Ex p. JOHN- 
SON, a ee L. R. 377; 5A. S. 
286. — 


* 


PART V. SECT. 1. 

132 1. Who muy enter into agreement 
-—Pendor & purchaser of goodwill.}— 
Spencer rv. MCKENZIE (1926), 29 
W.A. L. R. 95.—AUS 


Cases 284—512. 


234. Add. Annotation :—Generally, Refd. Vincents 
reais v. Fogden (1932), 48 T. L. R. 


323. Add. Annotation :—Refd. Re Brownie Wire- 
ey Co. of Great Britain (1929), 45 T. L. R. 


394. Add. Annotation :—As to (1) Consd. Express 
ried Co. v. Jackson (1929), 99 L. J. K. B. 


398. Add. Annotution :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. Ix. B. 181. 


399. Add. Annotation :—Ae to (1) Refd. Express 
ae Co. v. Jackson (1929), 99 L. J. K. B. 
406. Add. Annotation :—As to (1) Refd. Express 
rn Co. v. Jackson (1929), 99 L. J. K. B. 


435. Add. Annotation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


438. Add. Annotation :—As to (3) Dbtd. Express 
ytd Oo. v. Jackson (1929), 99 L. J. K. B. 


457a. ** Within ten miles from X.’’—Construed as 
within ten miles from the borough boundary 
of X.]—CaTTLe v. THORPE. [1900] W. N. 83. 


470. Add. Annotation :—-Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


477. Add. Annofation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


480. Add. Annotation :—Refd. Vincents of Read- 
ing v. Fogden (1932), 48 T. L. R. 613. 


488. Add. Annotation :—Refd. xpress Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


489. Add. Annotation :—Consd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


491. Add. Annotation :—Refd. Express Dairy -Co. 
v. Jackson (1929), 99 L. J. K. o 18], 
497. Add. Annotation :—Ae to (1) & (2) Consd. 
Express Dairy Co. v. Jackson (1929), 99 
L. J. K. B. 181. 
498a. pore against soliciting or canvassing 
customers — Contract with infant.]— Deft., 
while still an infant, entered into an agree- 
ment of service with C., a dairyman, as a 
milk roundsman. C. suld his business to 
pitfs., including the benefits of contracts of 
service with his employees. After a short 
time deft. left the service of pltfs. & served 
another dairyman, in the conduct of whose 
business he solicited & served the customers 
of pltfs. When deft. entered the service of 
C. he entered into an agreement of service 
with C. This agreement contained a restric- 
tive clause with regard to serving soliciting 
or canvassing customers of the employer, & 
it was admitted that if the agreement with 
C. was binding on deft., it was also binding 
on him with pltfs. Pltfs. claimed an in- 
junction & damages for acts committed by 
deft. which were alleged to be in breach of 
the agreement :—Held : the restrictive words 
were too wide & indefinite to be enforceable, 
especially in the case of a contract with an 
infant. The word “ customers ’’ alone was 
used in so expanded a sense that that by 
itself was sufficient to render the restrictive 
clause inoperative.—Express Dairy Co. v. 
JACKSON (1929), 99 L. J. K. B. 181; 142 
L. T. 281; 46 T. L. R. 147. 
Add. Anosidton :—Refd. Huntoon Co. »v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Add. Annotation :—Refd. United Indigo 
ea Co. v. Robinson (1931), 49 R. P. C. 
1 


511. 
512. 


would not ** be engaged or beneficially 


PART V. SECT. 3, SUB-SECT. 3.—B. 


394 i. Hight to benefit of agreemeni— 
General rule.}+-The bencfit of a 
covenant in restraint of trade passes 
without specific mention to the trans- 
feree of the business of the covenanice. 
—Fagu.s v. BLocn, (1931) 2 W. W. RR. 
93.—CAN. 


PART V. SECT. 7. 

n i, Whether extinguished by 
withdrawal from service.}— Under .& 
contract covering a certain period 
between a travelling salesman & his 
employer, the pltf., the salesman, 
agrved to give his whole time to his 
employer’s service, & that he would 
not sell or offer for sale any goods 
other than those of the employer. The 
contract placed no restriction on him 
after the date of the expiry of the con- 
tract, nor did it expressly restrict bim 
from "selling other gooda ff before that 
date he should be discharged for cause 
undcr a clause og deaaa ulating a cause for 
his discharge. e salesman, after 
working under the contract, left the 
service & ¢ entered that of a concern 
selling competing goods; & his with- 
drawal was accepted by the pltf. as a 
breach of contract :—Held : the restric- 
tion was not intended to govern the 
ealesman after termination of the con- 
tract by breach, & that, if so intended, 
it war so wido, & general as to be un- 
reasonable & wnenforceable.——GEr- 
LACH-BARKLOW Co. v. MACPHERSON. 
(1928) 3 W. W. R. 150.~—CAN., 


PART V. SECT. i apa 1.— 


525 iv. ——— Ried & deft. Z. had 
been partners in the restaurant busi- 
ness. Z. sold out his interest therein 
to as & covenanted with him that 
he, Z., would not during the next 





three years ‘‘ carry on or engage in, 
either eel or indirectly, & whether 
as a principa aeen director of a co., 
servant or ot herwise, or take part in 
the business of a restaurant or cafe or 
store ’? within the city of Victoria. 
Deft. P. opened a combined cafe & 
candy shop & employed Z. to manage 
the latter. Pitf. sued Z. for damages 
for breach of the covenant & for an 
injunction to restrain furtber breaches 
& also claimed damages from Z.’s wife 
& P. for inducing Z. to commit such 
breach & from al) the three defts. on 
the ground that they bad wrongfully 
conspired to injure his business :-— 
Held: the appeal should be allowed, 
the injunction prayed for granted & 
damages awarded Loans the ee 
defts.~-LERIK v. ZAFE (BB. C.), 
[192913 W. W. R. 422; (1930) 1D. L. 
R. 634; 41 B. C. R. 526.—CAN 


539 ii, ——.J--An aeresene: by the 
vendor of a restaurant business that 
she would “neither directly or in- 
directly have any interest or share or 
part in any other restaurant or similar 

lace *’ for five years in the town of 
3., held not to bave been broken by 
the fact that the vendor became a paid 
cook for P., a restaurant proprietor 
who at the time of said sale was cm- 
pore’ by the vendor as a cook, & also 
ent said P. money, without obtaining 
thercfor any right or interest in the 
restaurant, to be applied by P. in pay- 
ment of the amount owing on P.'’s 
purchase of the building in which she 
was carrying on said business.—Fona 
t. BOEHLER (Saak.), 11929) 4 D. L. RR. 
829; 3 W. W. R. 273.—CAN. 

639 iii. -}~An ment for sale 
Py deft. & another of their business 


to P Itf. co. contained a covenant by 
agua 


that for a period of within 
cified redtus of Wellington, deft. 





interested in or in any way connected 
with... any trade or business similar 
to that. hereby agreed to be sold.”” On 
roceedings against deft. for an injunc- 
ion to compel observance of the 
covenant :—Held : the wording of the 
covenant was wide enough to cover 
deft.’ employment as a servant in a 


similar business.—SIMMONDB & Os- 
BORNE, LTp. v. BIGHAM, [1931] 
N.Z L. R. 502.—N.Z. 


539 iv. On the rgale of a 
garage business t © vendor covenanted 
** not to enter into the garage business " 
within a radius of one mile from the 
garage suld. The vendor became an 
employee of & garage within said area ; 
but there was no evidence that the 
employment was not a genuine one 
& concealed an interest fh the busi- 
ness :—-Held : the covenant had not 
been broken.—MORRISON v. McTURE, 
ae 3 W. W. R,. 765.—CAN. 

§ D- 62). bier (1928] 1 D: L. R. 


PART V. SECT. SUB-SECT. 1.— 





assistunce husband.|—~Where a 
married woman on selling a business 
covenants that she will not for a certain 
pened set up a co pees business in 
be same town, er personally or 
through ot ent, “the fact that on her 
husband ota lishing such a buslnoss 
she renders occasional voluntary un- 
remunerated servicca in reer eee her 
husband in carrying on the b cas 
does not coustitute a breach of the 
covenant, if the business is Bsa i easily 
bis own & not hers.—LODGE v. ANDER- 
EVE ee eile W. R. 359 ; vi DL. R. 


Vol. XLUI.—Trade and Trade Unions. Cases 597—957. 


which provided that from its termination 
deft. should not for three years be engaged 
in connection with the business of a motor- 
car dealer within fifteen miles of pltfs.’ place 
of business. Deft. left pltfs.’ employment 
& became a salesman to motor-car dealers 


597. After this case add :- 
~——— —-—— Use of initials “A. A. I.°*]— 
See AUCTION, No. 1lbda, ante. 


634. Add. Annotation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


705. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1029), 46 T. L. R. 44. 


152. Add. Annotation :—As to (1) Refd. Express 
Dairy Oo. v. Jackson (1929), 99 L. J. K. B. 


181. 








791a. 


Australian Bank, Ltd. v. I. 


Fifteen miles—Three years.]— 
Pltfs., who were motor-car dealers, employed 
deft. as a salesman under an agreement 


within the prohibited area. 
for an injunction to restrain deft. from an 
alleged breach of the agreement :—Held: 
as deft.’s employment with pltfs. was not of 
a confidential nature the restrictive clause 


In an action 


was not reasonably necessary for the pro- 


Part VI.—Goodwill. 


834. Add. Annotations :—Aa to (1) Consd. Re John 
Sinclair, Ltd.’s Trade Mark (1982), 146 L. T. 
417. As to (2) Consd. English, Scottish & 
. Comrs. (1931), 
48 T. L. R. 170; Re John Sinclair, Ltd.’s 
Trade Mark (1932), 146 L. T. 417. 


901. Add. 


1 Ch. 35. 


Annotation :—Refd. 
Thomson v. Allen, [1930] 1 Ch. 208. 


908. Add. Annotation :—Refd. Lock v. Bell, (1931) 


tection of pltfs.’ business, & the action failed. 
—VINCENTS OF READING v. FoGDEN (1932), 
48 T. L. R. 613; 76 Sol. Jo. 577. 


Re Thomson, 


Part Vil.—Trade Unions. 


954. Add. Annotation :—Ae to (2) Refd. Re Home $57. Add. Annotation :—As to (1) Apld. Cotter v. 


& Colonial Insurance Co., [1930] 1 Ch. 102. 


PART V. SECT. 8, SUB-SECT. 2.—A. | 


ga. Correction of judgment—Juris- 
diction of court.}—-WARREN TEA Co., 
LTD. v. REINGLASS, [1928] 8. R. Q. 29 


PART V. SECT. 9, SUB-SECT. 3. 


sd. Validity or reasonableness of 
restraint— Agreement not to ‘ operate ”’ 
within district—Five years.)—A cove- 
nant by a vendor of a business not to 
*‘ operate ”? as a land agent within the 
municipality of ‘Thebarton for five 
years is not unreasonable.—LAWRENCK 
vt. LLoypb, [1930] S. A. 8. R. 194.—AUS. 


PART V. SECT. 9, SUB-SECT. 5. 


Held: the restraint in respect. of the 
period of one year from the termination 
of W.’s employment was not un- 
reasonable; but the area within a 
5 milea radius was wider than was 
reasonable, & was voild.—MARQUEIT 
v. WaLtsH (1929), 29 S. R. N.S. W. 
298; 46 N. S. W. W. N. 71.—AUS. 


PART V. SECT. 9, SUB-SECT. 13. 


m i. Five years-—-Tuenty miles.) 
—When a contract In restraint of trado 
is severable as to the areas covered 
thereby it may be recoverable & valid 
as to one part of the total area & 
unreasonable & invalid as to the 
remainder. Pitf., a physician practis- 
ing {n Nanaimo, who contracted to give 

rofessiona] service to certain miners 
here, engaged dcit. to assist him in 
that work under an agreement which 
provided that on its termination deft. 
would not, for five yonrs, leet in 
the city of Nanaimo or within a radius 
of 20 miles thereof. The ment 
having been terminated, deft. com- 
menced practice at Ladysmith, 16 
Iniles from Nanaimo :—Held ; that the 
restriction was valid as to the city 
of Nanaimo & invalid as to the area 
outeide of it.—HALL v. More, [1928] 
1D.L. R. 1028; [1928] 1 W. W. R. 400; 
39 B. C. R. 846.— CAN. 





PART V. SECT. 9, SUB-SECT. 17. 


697 i. Validity or reasonableness of 
covenant—Covenant not to solicit em- 
ployer’s customers—For six months.}— 
Ticld: the covenant was not un- 
reasonable.—CooTr v. SPROULE (1929), 
29 Ss. R. N.S. W. 578; 46 N.S. W. 
W. N. 180.—AUS. 


699 i. Construction of covenant 
“carrying on husiness.’’|—Deft., who 
bad been carrying on the business of 
selling & delivering milk to retail 
customers in the town of W., sold his 
business & the goodwill thereof to 
pltf. under an agreement which 
deseribed the business as ‘ dairy 
business ’’ & in which deft. covenanted 
that he would not during five years 
from that date “ either by himself or 
his agent carry on business of selling 
or delivering milk within the town of 
WW.’ Deft. thereafter made dai) 
sales of milk to one X., a retail milk 
vendor in W. The sales were made 
on the deft.’s premises in W., dolivery 
of the milk to X. was taken there, & 
X. used it to augment the supplies 
distributed by him to his customers in 
the samo town :—ZI/eld: said sales to 
X. constituted a breach of the covenant 

pitf. was given damages & an 
injunction.— SNELL v. MIEKTTIENEN, 
(1931] 2 W. W. R. 209.—CAN. 


PART V. SECT. 9, SUB-SECT. 25. 


b (p. 72) i. —-—.}-Deft. had carried 
on in Melbourne for some years a shoe- 
manufacturing business under a firm- 
name of which his own name formed 
part. By a clause in an agreement for 
the sale of the business & goodwill deft., 
as one of the vendors, undertook not 
to carry on or be engaged or concerned 
or interested In, or permit his name to 
bo used in connection with any similar 
business within one hundred niles -— 
Hed: the clause was not wider than 
was necessary to protect the goodwill, 
& was enforceable.—T. W. CRONIN SHOE 
Pry., LTp. v. CRONIN (1929), V. L. R. 
244; [1929] Argus L. 213.—AUS. 


3 


National Union of Seamen, (1929) 2 Ch. 58. 


PART VI. SECT. 3, SYUB-SECT. 1. 


849 i. Whether implied—On sale of 
business.}—Tho question whether on 
the transfer of a business the goodwill 
itself panes is not to be decided in the 
negative merely because the word 
‘‘ goodwill ” is not specifically men- 
tioned ; but the fact of the passing of 
the goodwill nay be inferred from the 
circumstances surrounding the trans- 
action.—Fal..s v. Buiocn, [1931] 2 
W. Ww. te ¥3.—-CAN, 


PART VII. SECT. 2, SUB-SECT. 2.—A. 

sb. International labour union.}—In 
an action by an unincorporated intcr- 
national labour union against an 
incorporated society of manufacturers 
to enforce an agreement in writing in 
the nature of a collective bargain, 
made in 1925 by way of settlement of 
disputes between local manufacturers 
& local labour unions, it was held the 
international labour unjon was an 
illegea] socicty incapable because of its 
icgality of maintaining this action 
or any civil action in an Ontario Ct.— 
Pol. AKOFF v. WINTERS GARMENT Co., 
det Aa L. R. 277; 620. L. R. 


PART VII. SECT. 3, SUB-SECT. 1. 

‘sd. Agreement between union & em- 
ployer—Who may enforce.}—In_ the 
case of a “ collective bargain ’’ between 
a group or union of employees & an 
employer a workman who cannot show 
privity by representation,  cither 
authorised or adopted, or by statute 
cannot claim it, & has no right to call 
for the enforcement of the bargain. 
Where in making such an agreement 
the union assumes to speak on behalf 
of its members only, a non-member its 
not in a position to ratify it, although 
it states that it is made “for em- 
ployees,”” & the employer intended 
that it should apply to all employees 
& has in fact so applied it. Nor since 
the subject-matter of sach an agree- 
ment, f.e., rates of wages, hours & 
conditions of labour, is not property 
the non-member cannot claim that it 


10486. Add. Citations :-—98 L. J. Ch. 298; 


1088. Add. Annotation :—As to (2) Refd. Upton 


v. Farmer (1930), 142 L. T. 626. 


1044. Add. Annotations :—Consd. Upton v. Farmer 


(1980), 142 L. T. 526. Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

141 


L. T. 83; 73 Sol. Jo, 190. 
Add. Annotations :—Apld. Lamberton v. 
Thorpe (1929), 45 T. L. R. 420. Refd. Chap- 
man v. Ellesmere (1982), 48 T. L. R. 309. 


1047. Add the following paragraph & citations :— 


Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 
tions were given by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour; & an employee, who was 
dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 
was illegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative; but the motion was 
defeated :—-Held: in the circumstances the 
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ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union.—A.-G. v. BIRKENHEAD 
Corpn. (1928), 98 J. P. 88; 27 L. G. R. 192. 


1086. Add. Citations :—98 L. J. Ch. 401; 141 
L. T. 294. 
1087, Add. Citations :——[1929] 2 Ch. 58; 98 


a Ch. 323; 141 L. T. 178; 78 Sol. Jo. 
1092. Ada. Annotation :-—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


1122. Add. Annotation :—Aa to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


1122a. ——- Not individual members—Where 
roceedings intra vires. |—-CoTTER v. NATIONAL 
NION OF SEAMEN, No. 1087, ante. 


1127. Add. Annotation :—As to (1) Refd..Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


1157a. Continuing offence.]—Two 
officers of a trade union were jointly charged 
with wilfully withholding moneys of the 
trade union. It was proved or admitted 
that the whole of the money had been in the 
possession of one or other of them, but 
it was contended that the money was not in 
their possession at the date of the charge, 
& that that fact was a necessary ingredient. 
of the offence, & further that the information 
was out of time:—Held: the offence of 
withholding money referred to in Trade 
Union Act, 1871 (c. 31), s. 12, was a continu- 
ing offence ; & it was not necessary to prove 
that the money was in the possession of the 
two officers at the date of the charge if there 
was evidence that money belonging to the 


created unuy benefit for him which he 
can enforce as a trust.—-YOUNG v1, 
CANADIAN NORTHERN Ry. Co., (1929] 
4D.L. K.452; 2 W. W. RR. 385: 38 Man. 
L. R. 283; affd., [1931] 1 W. W. R. 
49;1D.1L. BR. 645, P. C.—CAN. 


PART VII. SECT. 4, SUB-SECT. 8. 

di. —-— Reinstatement — Claim by 
tuidow to benefit.}-A member of a 
trade unfon having defaulted in pay- 
ment of his dues & thereby having 
forfeited bis membership was reinstated 
as a member & died a few months 
later :—Held: under the constitution 
& bye-laws of the unfon his default 
caused a loss of al) the benefits of his 
membership prior to the date of his 
reinstatement so far as the right of 
his widow to claim against the death 
death fund was concerned; &, since 
the period between his reinstatement 
& death was not long enough to entitle 
her, under the constitution, to set up 
such a claim, she could recover 
nothing.—HNIDEN r. Herr, [1931] 3 
W.W. RR. 546; [1932] 1 D. L. R. 276; 
40 Man. L. R. 108.—CAN, 


PART VII. SECT. 4, SUB-SECT. 7. 


1063 i. Officers —_Elertion — Con- 
struction of rules.J-——Pitf., a member & 
a trustee of a trade union, was duly 
nominated for the presidency, his 
nomination paper being perfectly 
regular & in order. Tbe committee of 
manngement resolved, without any 
warrant under the rules of the union 
to reject his nomination on the round 
of personal unfitness for the office. & 
subsequently the returning — officer 
declared the other candidates, H., one 
of defts., duly elected unopposed, no 
ballot movie been held, H. himself 
presided at the mecting in question, 
which so resolved, without having 
afforded pltf. an opportunity of being 


heard. The mecting consisted — of 
seven members, of whom only two had 
paid their subscriptions. although the 
rules required a quorum of five 
financial members. The rules pro- 
vided for an attendance fee of 28. Gd. 
for each member of the comunittee, of 
whom the president was an ex offivrio 
member, in respect of each committee 
mecting :—Held: the decision of the 
committee of inanagement was invalid 
on the following grounds: namoly, 
the committee had no power to reject 
pltf.’s nomination; H. was present, 
presiding at the meeting; the com- 
mittee did not afford pltf. an oppor- 
tunity of being heard on the question 
of his eligibility for office: & there 
was no quorum of qualified mem bers.— 
CRADDOCK v. DAVIDSON, {1929] S. R. 
(Q.) 328.—AUS. 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


Gt. ——— Claim based on arbitration 
decree.J|—-The rules of a master 
plumbers’ assocn. provided that 
members who tendered successfully 
for contracts should pay a percentawe 
on these contracts to the funds of the 
assocn. A claim made by the assocn. 
againel a member In terms of the rules 
was deputed by him, & a minute of 
reference was entered into by the 
pee referring the matter to arhitra- 
fon & agreeing to abide by & Imple- 
ment the arbiter’s decree, & consenting 
to registration & execution. The 
arbiter decerned in favour of the assocn. 
Thereafter the member was seqnes- 
trated, & the aassocn., founding on the 
decree-arbitral, lodged a claim in the 
sequestration, which bis trustee in 
bankruptcy rejected, iu respect that, 
under Trade Union Act, 1871, 8. 4, 
it was unenforceable :—Held : while the 
original claim could not have been 
entertained in a ct. of law in respect 


that it was based on an agreement 
excluded by sect. 4, no such restriction 
affected the claim here in qucetion, 
which war 4 claim based upon a new 
& independent agreement by the partics 
to arbitrate & to implement the 
arbiter’s dccision—-EDINBURCH Masi ER 
PLUMBERS’ ASSOCN. 0. MUNRO, [1928] 
S. C. (Ct. of Sess.) §65.—SCOT. 


PART VII. SECT. 5, SUB-SECT. 2.—-B. 


1116 i. —— vhs to benefit— Con: 
struction of rule.|-——FPitf. was a membc! 
of the Amalgamated Socicty of Litho- 
graphic Printers. Having attained the 
age of sixty yoars, he was ontitled, 
under the rules of this Society, to 
receive superannuation benefit, pro- 
vided that he had ceased to follow any 
employment connected witb the trade 
of lithographic printing, or provided 
that. he was “ uot practically working 
at the trade or under the rules of the 
Soclety.”” Plitf., having been em- 
ployed for twenty-five years by a co. 
of wholesale stationers as forcman of 
their lithographic department, was 
promoted to the position of general 
managor of their entire business. In 
this capacity he supervised all their 
departmenta, ineludin the litho- 
graphic department. The Society con- 
tended that he was still working at the 
trade of a lithographic printer :—Held : 
pltf. had ceased to follow any employ- 
ment connected with the trade, & 
was not practically working at the 
trade, within the meaning of the rules 
of the Society, & he was accordingly 
entitled to superannuation benefit.—- 
mccone v. SPROAT, [1931] N. I. 119.— 


PART VII. SECT. 5, SUB-SECT. 3. 


1128 iv. poe yaee v. HET: 
RICK, (1928) N, ‘ L. R. 7188.—N.Z. 





48 T. L. R. 481 ; 


K. B. 293. 


1186. Add. Annotation :-—As to (1) Refd. Place v. 
Searle (1932), 48 T. L. R. 320. 


1215. Add. Annotation :—Refd. 
formers’ Protection Assocn.. Ltd. v. British 
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trade union had been in their possession & 
— still being withheld.—Brst v. BUTLER 

& FITZGIBBON, [1932] 2 K. B. 108; 
L. J. K. B. 759; 147 L. T. 99; 96 J. P. 803; 
30 L. G. R. 315, D. O. 


4164. Add. Annotation :—Generally, Refd. icone 
ton v. West Cannock Colliery Co., [1932] 2 


10] 


394, n. 


International Pictures, 
T. L. R. 485. 
1287. Add. Annotation :—Generally, 
Croxteth Hall, The Celtic, [1930] P. 197. 
1264. Add. Annotation :—As to (1) Consd. Cook- 
son v. Harewood (1931), 101 L. J. K. B. 


Cases 1157a-——1309. 


Ltd. (1930), 46 


Refd. The 


1295. Add. Annotation :—As to (1) Apld. Cotter 


58. 


1298. Add. Annotation :—Consd. 
Statesman Publishing Co. (1929), 98 L. J. 


Musical Per- 


K. B. 450. 


v. National Union of Seamen, [1929] 2 Ch. 


Horwood _ v. 


Part Vill.—Trade Protection Societies. 


1809. Add. Annotation :—-Distd. R. v. General Medical Council, [19380] 1 K. B. 


PART VII. SECT. 6. 


sf. Hindering provision of public 
service — Whether indictable.) — Held : 
the offence created by sect. 30K of 
Crimes Act, 1914-1926, is not an 
indictable offence, & the offenco can 
be tried in a ct. of summary Juris- 
diction.— ht. ». ARCHDALL & TioskK- 
ruck, Er p. CARRIGAN, & Hz p, BROWN 
(1928), 41 C. L. lt. 128.— AUS. 


PART VII. SECT. 7, SUB-SECT. 3—A. 


1184 vi. ——.)—Pitf., a tally clerk, 
was employed by Westralian Farmers, 
Ltd., to assist in the louding of the 
steainer “BL.” Pitt. alleged that deft. 
union & the other defts., W. & M., who 
were respectively the president. & the 
secretary of the union, combined & 
conspired to induce Westralian 
larmers, Ltd., to dismiss pltf. from 
his employment & to cease to employ 
him. There had been a dispute 


between deft. union & the Australian 
Workers’ Union, & the members of 
deft. union had resolved that they 
would not work on the wheat stacks at 
Geraldton. Pltf., after being elected 
a member of the deft. unlon in Nov. 
1926, accepted work on the wheat 
stacks: — Held: (1) there was 4a 
common understanding among the 
majority of the members of the union 
on tho jetty that moruing to carry out 
the policy of the union not to work 
with o man who had worked on the 
wheat stacks; (2) such common 
understanding was brought about by 
defts., W. & M.; (3) the members of 
the union combined to enforce com- 
pliance with their demand that their 
mah tana should terminate its contract 
with pitf.: (4) such combination was 
unlawful in that the real intention was 
to deprive pltf. of his contract & 
thereby injure him; & (5) pltf. was 
entitled to damages & an injunction. - - 
COFFEY v. GERALDTON  LUMPERS’ 
UNION (1929), W. A. L. R. 33.—AUS. 


or 


562. 


PART VII. SECT. 8, SUB-SECT. 1. 


1237 x. -+—Three de-fts., officials 
of a union, were charged with doing 
an act in the nature of ao strike, in that 
they instigated certain employees to 
do an act in the nature of a strike, 
namely, to discontinue their cmploy- 
inent in pu Tsuance of an agreement 
made by the said employces to compel 
their employer, M., to comply with 
a demand by the employees to dismiss 
certain non-unionists :— Held : as there 
was no evidence that the agreement 
between the employees wars entered 
into with intent to compel or induce 
the employer to comply with a 
demand made hy the employees that 
non-unjonists should be dismissed, the 

offence was not proved. ney re 
MULLER & WILLIAMS, (192718. A.8. R. 
353. —AUS. 


PART VII. SECT. 8, SUB-SECT. 2. 


f i. Criminal By ae Ow )-—-R. v. 
HOLOWASKAWE (1913 
397; 24 Can. Crim. Cas. 024---CAN. 








Cases 5 64a. 


20. 


25a. 


sa. To what goods applicable.}-—The 
words ‘“‘ trade mark " 
to marks applied to goods that are tho 
subject of trade, trade signifying the 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


TRADE MARKS, TRADE NAMES AND DESIGNS. 
Part |.—Trade Marks. 


Add, Citation :—[1929] 1 Ch. 118. 
Add. Annotation :—Refd. Re Notox, Ltd., 


Application by, for a Trade Mark, Re Inecto 
Incorporated (1980), 48 R. P. C. 168. 


Add. Annotation :—As lo (2) Refd. Re Liver- 
pool Blectric Cable Co.’s Applications (1928), 
46 R. P. C. 99. 

~————. }+—Applications were made in the joint 
names of a Canadian Co. & an English Co. 
for the registration in respect of common 
soap, Class 47, & in respect of perfumed toilet 
soap, shaving cream, shaving soap & sham- 
poos, class 48, of a trade mark consisting of 
the word ‘‘ Palmolive,” & for the registra- 
tion in respect of toilet soap (perfumed) of 
two marks, the first consisting of the word 
‘* Palmolive ”’ shown in gilt lettering on a 
black band across a representation of a green 
crépe paper background, but unlimited as 
to colours, & the second consisting of the 
word ‘‘ Palmolive ’’ shown on a black band 
& also across a seal at the end of the band. 
The applications, which had been advertised 
before acceptance, were opposed by Lever 
Brothers, Ltd., & others, on behalf of them- 
selves & all other members of the perfumery 
manufacturers’ section of the London 
Chamber of Commerce :—Held: the evi- 
dence showed that the words ‘ Palm” 
& ‘‘ Olive’? had been used in the trade to 
describe suap containing palm oil & soap 
containing olive oil respectively ; the word 
‘‘ Palmolive ’’ was descriptive of appcts.’ 
soap containing palm oil & olive oil, & would 
be deceptive if used upon soaps not contain- 
ing those oils; in spite of the evidence 
showing that to a large number of persons the 
word ‘‘ Palmolive’ did in fact distinguish 
appcts.’ goods, the word was not adapted to 
distinguish within sect. 9 (5); the mark con- 
sisting of the word “ Palmolive” in gilt 
lettering on a black band across a representa- 
tion of a green crépe paper background 
might, if limited as to colours, be regarded 
as satisfying the provisions of sect. 9, provided 


PART I. SECT. 1. 


ave refcrence 


27a. 


32. 


36. 


58. 


54. 


64a. 


know the name of the proprietor of a 
trade mark, but in the public mind 
such mark meant a particwar manu- 
facture.—-CONTINENTAL 
CONSUMERS’ O11 Co., L1'p., [1932] 





Or Co. 


that any right to the exclusive use of the word 
‘* Palmolive’? were disclaimed; & the 
objection taken to the applications on the 
ground of the presence upon the register 
at the date of the applications of three 
marks, consisting of or comprising the word 
‘‘ Palmolive,” & registered in the name of a 
different proprietor, would have been re- 
moved if the registrations of those prior 
marks had been subsequently cancelled. 
Observations were made as to what con- 
stitutes a ‘“‘ joint adventure.’’ The applica- 
tions were refused.—RHe PALMOLIVE TRADE 
MARK (1981), 49 R. P. C. 269. 


Addition of diminutive suffix.}—The word 
‘‘ Consolette,’’ as applicable to a gramo- 
phone model intermediate in size between 
a table & a pedestal or ‘‘ console ’’ model is 
not an invented word capable of being 
registered as a trade mark under Trade Marks 
Act, 1905 (c. 15), 8. 9 (3), as it is merely a 
diminutive form of the word “ console,” 
which is in common use in the gramophone 
trade. The mark, therefore, was expunged 
from the register.—S. M. T. GRAMOPHONE 
to.. Lip. v. -ITOoNTA GRAMOPHONES, LTb. 
(1931), 47 T. L. R. 324; 48 R. P. C. 309. 


Add. Annotation :—Consd. 8S. M. T. Gramo- 
hone Co. v. Itonia Gramophones, Ltd. 
(1931), 47 T. L. R. 324. 


Add. Annotation :—Apld. S. M. T. Gramo- 
phone Co. v. Itonia Gramophones, Ltd. 
(1931), 47 T. L. R. 324. 

Add. Annotation :—Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

Add. Annotation :—As to (2) Consd. Re Hans 
Lauritzen’s Application (1931), 48 R. P. C. 
392. , 

.}—On Mar. 10, 1930, an application 
was made to register in Part B of the Register 
of Trade Marks the word “ Brick” as a 
trade mark in respect of a powder manu- 
factured by appct. for use as a boiler-water 


which Canada was ao signatory. The 
effect of the addition of paragraph (9) 
was merely to add to the grounds upon 
which the Minister might refuse to 


Vv. 
Ex. register a mark. The fact that the 


business of exchanging commodities 
by barter or by buying & selling for 
money, & not in the sense of the word 
as applied to the mechanical arts.— 
JOURNAL OF COMMERCE PUBLISHING 
Co., LYp. v. RECORD PUBLISHING Co., 
Lrp., [1929] Ex. C. R. 168.—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 


3 v. ——.}~—(1) An importer of goods 
may have a mark of his own for use in 
the sale of such goods & disregard the 
exporter’s mark, but he cannot 
register or appropriate to himself the 
exporter’s mark, the mark of the pro- 
ducer of the goods which he imported, 
though he may use it in connection 
Mierd such goods imported with such 


mark. 
(2) It is not neceasary for the validity 
of a trade mark that the public should 


C. R. 136.—-CAN. 


Pr i. ~.}+—Held: the word 
“ Zipper ’’? having become descriptive 
of slide fasteners generally the 
public having come to associate this 
word with that rype of fasteners, it 
is not a proper word to be registered as 
a trade mark.—LIGQHTNING FASTENER 

. LTD. v. CANADIAN GOODRICH CO., 
LTp., {1931} Ex. C. R. 90; 2D. L. R. 
625; affd., [1932] S. C. R. 189; 1 
D. L. R. 297.—CAN., 


sb. Official control or guarantee signs 
ar stampa.}—-The amendment of the 
Trade Mark & Designs Act passed in 
1928, adding paragraph (g) to sect. 11 
of R.S., 1927, c. 201, was intended as 
a partial adoption of the terms of 
Article 6 (ter) of the Convention for the 
protection of Industrial Erne 
signed at The Hague in 1925, & to 


Minister is now empowered, by suid 
paragraph, to refuse to register trade 
marks which consist in whole or in 
part of ‘“‘ official control or guarantee 
signs or atamps ” adopted by another 
country, is indicative of the fact that 
rior to 1928 it was not intended b 
be Trade Mark Act that a trade mar 
migbt be refused registration upon the 
ground tbat it consisted of ‘ official 
control & guarantee sigus or stampa.”’ 
—PBIRMINGHAM JEWELLERS & SILVER- 
SMITHS’ AASOCN. vv. SrTock, [1929] 
Ex. C. R. 175.—CAN. 
sd. Name of newspaper.}—The name 
of a newspaper is not a proper subject 
of a trade mark suaceptible of being 
registered under the provisions of the 
Trade Mark & Designs Act.—JOURNAL 
or COMMERCE PUBLISHING Co., 
RECORD PuBLIsHING Co., 


v. Lrp., 
(1929) Ex. C. R. 168.—OAN. 


67. 


77a. 


PART I. SECT. 2, SUB-SECT. 6.—A. 


sb. 


—wNot registrable.}—BROOKER v. COL- 
LINS, {1932} 2 D. L. RK. 139; O. R. 189. 
—CAN. 


PART I. SECT. 2, SUB-SECT. 6.—E. 


se. Coloured strand in rope.}—~-The 
trade mark in 
trade mark to 
of wire ropes, & con 


purposes of distinguishing the article 
manufactured or produced or offered 
for sale by him from that of any other 
manufacture; & 
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urifier. The powder was supplicd some- 
imes in the form of bricks & sometimes in 
owder form. The application was refused 
y the registrar, on the grounds (a) that the 
mark was not “ capable of distinguishing ”’ 
the goods of appct.; (b) that it might be 
calculated to deceive; (c) that it too nearly 
resembled a mark ‘‘ Brico ”’ already registered 
for similar goods. Appct. appealed to the 
ct.:—Held: the registrar had correctly 
decided that the word “ Brick”’ was not 
‘“‘ capable of distinguishing ’’ appct.’s goods 
within Trade Marks Act, 1919 (c. 79), s. 2 (2), 
& there was too great a similarity between 
the word “ Brick” & the mark ‘ Brico.”’ 
The appeal was dismissed with costs.—Re 
ae Set tails APPLICATION (1931), -48 


Add. Annotation :—As ito (2) Consd. Re 
Liverpool Electric Cable Co.’s Applications 
(1928), 46 R. P. O. 99. 


———.]—The Liverpool Electric Cable 
Co., Ltd., rad ai to register the words 
‘* Liverpool Cables ’’ in Parts A. & B. of the 
register in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.’s 
electric cables, the word ‘‘ Liverpool’? was 
not prima facie a wives of distinguishing 
those cables or of becoming distinctive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 
registered to any one trader; that the word 
‘* Liverpool ’’ describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, & 
that phrase ‘‘ Liverpool cables ’’ therefore 
meant, not the cables of the applicant co., 
but cables manufactured or dealt in at Liver- 
paol :—Heid: the Registrar had proceeded 
upon the right grounds, & that his decisions 
were correct; the Registrar is not bound to 
accept an application in Part B. to register 
upon proof of user or that the mark is in fact 
distinctive ; it is pee of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration; & the name of such an 
important commercial centre as Liverpool, 





animal c 


uestion was a specitic 
e ad aoe to the sale 
sisted of a yellow- 


Mar signs 


the same was & 


Annotations :—Consd. 
1931), 48 R. B.C. 382. 


even though it may in fact be distinctive 
of the goods in respect of which it is sought 
to register it, is not registrable.-—Re LIVER- 
POOL ELEcTRIC CABLE Co. Lrp.’s APPLICA- 
TIONS (1928), 46 R. P. C. 99, C. A. 


Re Hans _ Lauritzen’s Application 
Refd. He Hammermil) Paper 


rir Opposition, Ie Pirie & Sons, Ltd. (1932), 146 L. T. 


79. 


99. 


114. Add. Annotation :—Consd. 


188. Add. Annotation :-—Consd. Re 


152a, ——— User 


Add. Annotation :—Refd. Re  J.iverpool. 
Electric Cable Co.’s Applications (1928), 46 
RK. P. C. 99. 

Add. Annotation :—Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99, 

Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

in foreign country.}—Notox, 
Ltd., applied to register the word ‘‘ Notox ” 
as a trade mark for hair dye, etc. The 
application was opposed by an American co. 
who alleged user by them of the mark in 
America & abroad. The opponents had also, 
four days before the application, sent out a 
thousand circulars to hairdressers in London 
advertising their goods under the mark. 
Appct. co. had been incorporated about nine 
months before the application & had made 
some sales under the mark. The Assistant- 
Comptroller decided to register the mark. 
The opponents appealed :—Held: the 
appct.’s right to registration was not affected 
by the opponents’ user abroad, & the 
thousand circulars sent out by the opponents 
were not sufficient to cause a liability to 
confusion such as to destroy the right to 
registration. The appeal was accordingly 
dismissed.— Re NotTox, Jrp., APPLICATION 
By, FOR A TRADE MARK, ite INECTO INCOR- 
PORATED (1930), 48 R. P. C. 168. 


152b. ——— False trade description—‘* Norwegian 


‘mark ”’ within sect. 5 of Trade Mark 
©Oo., [1931] Ex. C. R. 143; 4 D. L. RK. 
368,—CAN, 


sf. Numerals.}—lHeld : 
tered trade marks ‘‘ No. 360,” ‘* No. 
361,” ** No. 90” & “No. 99,” applied 
to tho upper & lower blades of an 

pping machine, 
original use intended as a trade mark, 
& being without distinctiveness, are 
not. ay ag trade marks within Trade 
3) Act & should be 


acquire a distinctiveness qualify 
for Da debe i. ee: ba] : pas 
TUR p. LL EXIBLE SHAFT? Co., LTD., < » dis A i 

; C. R. 97; 2D. L. R. 540.—CAN. D. L. R. 877; S.C. R. 397.—CAN. 


sardines.’’]—In 1907 Concord Canning Co. 
registered a trade mark consisting of a label 
which contained the words ‘ Norwegian 
Sardines”? in respect of ‘‘ canned sardines 
preserved in oil.”” In 1915 it was held that 
the term ‘“‘ Norwegian Sardines ”’ was a false 
trade description within Merchandise Marks 
Act, 1887. In 1932 an application was made 
to rectify the register by expunging the mark, 
or, alternatively, by deleting the words 


PART I. SECT. 2, SUB-SECT. 7. 


& Designs Act.—Wricnts’ Ropes, ki. ——-.]-—By its action, petitioner, 
Ordinary word misspelt & Urn. v. BRoDERIOK & Bascom ROPE owner of the trade marks “ Big Ben,” 
hyphenated—" Bar-b-q ""—For barbecue * Baby Ben,” ‘‘ Pocket Ben,” “ Glo- 


Ben * & “ Ben Hur,’’ seeks to have the 
trade mark ‘* Bentima,’”” owned & 
registercd by deft., expunged on the 
ground that the same was Hable to 
confuse & deccive the public :—~Held : 
os the trade marks in question con- 
sisted of distinctive names & were 
printed in such a conspicuous place & 
manner, there could not be any con- 
fusion as to which was which, & the 
public, evon the unwary & incautious 

urchaser, could not be made or led 


the regis- 


& not in its 


coloured strand running through the expunged. There can be no diatinc- 

length of such ropes:—Held: a tiveness, as a rule, in a numeral or o purchase the goods of deft. for that 
coloured strand woven into a wire numerals alone, although conceivably of pltf., deft.’ trade mark was not 
fabric ja a ‘mark’? which may be they micht be so arranged, selected or liable or calculated to confuse or 
used by any person cartying on a used, that they would lose, partially at deceive the pubic, & was properly 
manufacture of wire rope for tbe least, the characteristic of numerals, & registered & should not be expunged.— 


WESTERN CLOCK Co. v. ORIS WATCH 
on gee etre Ex. C. R. 64; [1931] 


them i 
ppeal, {1931]}3 


Cases 152b—248. 


‘* Norwegian Sardines ”’ therefrom. 
was made that the register should be recti- 
fied by deleting the words ‘ Norwegian 
Sardines’ from the mark.—Re CoNcORD 
CANNING Co.’s TRADE MARK (1932), 49 
R. P. C. 323. 


166a. —— .}—Re Hans LAURITZEN’S APPLICATION, 


No. 64a, ante. 


Discretion of Court of Appeal.}— 
Magdalena Securities, Ltd., a Canadian Co., 
applied to register the word ‘‘ Ucolite”’ as 
a trade mark for partially coked coal. The 
application was opposed by Low Tempera- 
ture Carbonisation, Ltd., on the ground that 
the mark would conflict with the opponents’ 
registered trade mark ‘‘ Coalite.”’ The regis- 
trar decided to register the mark. The 
opponents appealed. Leave was given to 
them to take the further objection, which 
by agreement had been treated as a ground 
of objection before the registrar, that appcts. 
had at the date when registration was applied 
for no bond fide intention to use the mark 
as a trade mark. At the hearing of the 
appeal, some of the declarants were cross- 
examined «&« further evidence was adduced :— 
Held: (1)in @ case where the ct. has materials 
before it which were not. before the registrar. 
the ct. has to exercise its discretion under 
sect. 8 (2) of Trade Marks Act, 1919, although 
generally speaking it ought to have consider- 
able regard to the decision of the registrar, 
taking into account the fact of his special 
experience ; the appcts. had failed to show 
affirmatively that the mark was not cal- 
culated to deceive, & therefore the applica- 
tion ought to be disallowed; (2) on the 
evidence there was within Trade Marks Acts 
no bond fide intention on the part. of appcts. 





An order 


167. 


180. 


185. 


191. 


232. 


248. 


EnciisH aND Emprre Diaest SUPPLEMENT. 


at the date of the application to use the mark 
applied for upon or in connection with the 
ie in question for the purpose of indicating 
hat they were the goods manufactured by 
onpee: The appeal was accordingly allowed. 
—Re MAGDALENA SECURITIES, LTD., APPLICA- 
TION FOR REGISTRATION OF A TRADE MARK, 
Re Low TEMPERATURE CARBONISATION, LTD., 
OPPOSITION BY (1931), 48 R. P. C. 477. 
Add. Annotation :—As to (2) Consd. Re Ham- 
mermill] Paper Co.’s Bae Re Pirie & 
Sons, Ltd. (1932), 146 L. T. 493. 
Add. Annotations :—Generally, Refd. Bass, 
Ratcliff & Gretton, Ltd. v. Nicholson & Sons, 
Ltd., & Registrar of Trade Marks (1931), 48 
T. L. R. 161; Re Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477. 
Add. Annotation :—Generally, Refd. E. P. 
Mohamed Noardin v. 8S. EB. S. Abdul Kareem 
& Co. (1981), 48 R. P. C, 491. 

Add. Annotation :—Expld. Bass, Ratcliff & 
Gretton, Ltd. v. Nicholson & Sons, Ltd., & 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 
Add. Annotation:—As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1981] 2 Ch. 1. 
Add. Annotations :—Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99; Re Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477; Re 
Hammermill Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (19382), 146 1. T. 4938. 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (a). 


178 iv. .}—Pitf.’s trade 
mark consisted of the words ‘* Peter 
Pan” with a representation of Peter 
Pan, used in the sale of ‘‘ woven piece 
goods,” & deft. registered a_ trade 
mark consisting also of a representation 
of Peter Pan, with the words ‘‘ Genuine 
Peter Pan Garmeuts,’’ to be applied to 
** Ladies’, Misses’ & Children’s Ready- 
to-Wear Gamnnents ”’ :—Held: while 
the Trade Mark & Designs Act permite 
registration of a specific trade mark. 
& without there being any provision 
for the classification of goods, never- 
theless trade marks resembling one 
another should not be registered for 
different classes of goods, if the result 
of the junior registration ‘ be calcu- 
lated to deccive or mislead the public ”; 
&, in cousequenuce, dcft.’s trade mark 
should be expunged, notwithstanding 
it was applied to garments only whilst 
pitf..s was applied to piece goods.— 
HENRY GLass & Co. v. HAMPTON 
MANUFACTURING Co., Lrp., [1931] 1 
D. L. R. 637 > {1930} Ex. C. RK. 212.— 
CAN. 
sg. Similar mark having_ expired 
twenty years previously.}—In Dec. 
1929, B. & L. U. Co. applied to have 
the letters “ B. & L.” recistcred as a 
trade mark. This application war 
refused by the Comr. of Patents for 
the sole reason thut one L. had regis- 
tered the Ictters * B. L.” as a specific 
trade mark in the year 1885. ‘T'his 
latter mark was never renewed. Hence 
this appeal :—Held: the trade mark 
“B. L.” having expired in the year 
1910, was not at the time of the applica- 
tion of B. & L. O. Co. a registered trade 
mark within scct. 11 (b) of Trade 
Marks & Designs Act; & the Comr. of 
Patents was not justified in refusing 
the application aforesaid solely because 








of tho registration aforesaid made in 
the year 1885.—Batscnh & LOMB 
OpricaL Co. v. COMR. OF PATENTS, 
[1930] Ex. C. R. 123; 2D. iL. I. 981. 


om 
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PART I. SECT. 2, SUB-SECT. 8.—- 
B. (c) ii. 


sl. ** Sunlight’? — ‘* Suntrite.”’}— 
Field: the trade mark of deft. did not 
so resemble pitf.’s trade mark in appear- 
ance, sound, or otherwise, as to bo 
calculated to deceive or mislead the 
public into purchasing the goods of 
deft. believing them to be those of 
pltf. Moreover, pltf.’a product & that 
of deft. were not of the same class, the 
one being a cake soap & the other a 
liquid, & the action of pltf. should be 
dismissed.— LEVER Bros., LTp. v. 
WILSON, [1932] Ex. C. RK. 69.—CAN. 


sm. ‘' Sunlight "’ —- Sunriase.}—Held : 
even if deft.’ product could be said 
to belong to the same class of goods 
as that of pltf., deft.’s label being so 
different in appearance, colour, letter- 
ing & subject-matter from that of 
itf.’s label, & bearing on its face, in 
arge type, the words ‘* Sunrise Co., 
731 Langlois Ave., Windsor, Ont.,’’ 
it could not be said to be ‘“ calculated 
to deceive,’’? within Trade Mark & 
Design Act.—LEVER Bros., LTbp. v. 
Vere Pizzutt, [1932] Ex. C. HR. 79. 

so. ‘“‘ Sure to riae’'—‘* Bound to 
rise,’’}-~Pitf. had a registered trade 
mark for bakiug-powder, @ prominent 
part of which consisted of a plate with 
figures of loaves over which were the 
words ‘‘ Sure to rise.’’ Deft. was the 
registered owner of a trade mark, part 
of which consisted of the words 
‘* Bound to rise ’’ plaeed round the top 
of a balloon. There were many dis- 
similarities in the details of each mark. 
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Deft.’s mark had been registered in 
JR82, & pltf. had used its mark for 
about fifty years & had registered it 
in 1912. Deft. plaecd part of its trade 
mark, pamely, the words “S Bound to 
risc,”? above a cake on a prominent 
part of its labels:-—-Held: deft. had 
not made an exact or substantial copy 
of pitf.’s trade mark, nor had deft., by 
putting part of its registered mark. 
namely, the words “ Bound to rise,’’ 
above a cake on a prominent part of its 
label, infringed the trade mark of 

tf., as the words “ Bound to rise ”’ 

ad not been so used by deft. as to be 
calculated to cause its goods to be 
taken by ordinary purchasers for the 
goods of nitf.--KpMONDS, LTp. t. 
SELF-HELP, LTD., [1932] N. GZ lL. R. 
87.—N. Z. 

sq. ‘* Doris Kinsman *’—“ Dorikin.’’] 
-~Kight girls, while they were still 
pupily of @ certain Doris Kinsman, the 
proprictress of “ Doris Kinsman’s 
Dancing Studio,’’ formed themselves 
into a troupe known as “ The Dorikin 
Kight.”” Doris Kinsman sold her 
dancing studio to the appct., & some 
time afterwards resp., a member of 
“the Dorikin Night ’’ troupe, com- 
menced a dancing school, which, with 
the permission of the remaining seven 
members of the ‘‘ Dorikin Eight,’ was 
known to the public & advertised by 
reap, (who h no intention of inter- 
fering in any way with appct.'s bual- 
ness) as the ‘“ Dorikin Studio ” :— 
Held; the words Dancing Studio 
were merely descriptive of the class o 
business carried on & could be ignored, 
& as there been no confusion in 
fact the names “ Doris Kinsman” & 
‘“ Dorikin *? were not so aimilar that 
it was likely they would be so confused. 
Interdict therefore d.—PatT- 
LANBKY v. BROWN (1931), 52 N. L. BR. 
147.—8. AF. 
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959. Add. Annotation:—As to (4) Refd. Re 


Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 


2778. Triangle & word ‘‘ Triangle ’’—Triangle & 


word ** Nicholson.’’}—From 1865 onwards 
resps., Nicholson & Sons, brewers of Maiden- 
head, had stencilled an outline triangle 
with ‘‘ N’”’ inside on their ‘‘ best pale ale” 
casks & had also branded ‘‘ Nicholson ”’ 
thereon. In 1927 they applied to register 
the combination as a trade mark for bitter 
beer. Their application was opposed by 
appts., Messrs. Bass, on account of the 
similarity of the outline triangle to the well- 
known Bass solid triangle mark registered 
in 1876, but the Assistant Comptroller 
allowed the registration, limiting the outline 
triangle & ‘‘N” to the colours white or 
black. About the same time resps. applied 
to remove the word ‘‘ Triangle "’ registered 
by Messrs. Bass in 1926 from the register, 
& the Assistant Comptroller ordered the 
removal :—Held: (1) resps.’ mark had been 
used both as a mark of quality & of origin 
before Aug. 13, Y875, & was thercfore 
registrable as an old mark. In the case of 
a distinctive mark non-recognition by the 
public is immaterial on the question of ‘‘ user 
as a trade mark ’’; (2) resps.” mark was not 
prohibited from registration by sect. 11 as 
being calculated to deceive, inasmuch as the 
general prohibition in that section must be 
read subject to the specific exception in 
sect. 19, which impliedly authorised the 
Registrar to place upon the register an old 
mark so nearly resembling a mark of another 
already on the register as to be calculated to 
deceive ; (3) in view of the extensive user of 
applits.’ mark in connection with bottled 
beer & the absence of any evidence that 
resps. had used their mark for bottled beer, 
bottled beer should be excluded from the 
specification of goods in respect of which 
resps.’ mark was registered ; (4) the registra- 
tion of resps.’ mark involved as a consequence 
the removal from the register of applts.’ 
mark consisting of the word ‘* Triangle.’’-— 
Bass, RATCLIFFE & GREYTON, Lrp. v. N1icHo1- 
BON & Sons, Lrp., [1932] A. ©. 130; 101 
L. J. Ch. 98; 48 T. L. R. 161; 75 Sol. Jo. 


for stationery was produced near Aberdeen, 
without any thought of the word ‘‘ Ham- 
mermill’’ quite honestly, though they were 
aware of the mark ‘‘ Hammermill Bond.” 
On June 13, 1931, the Assistant-Comptroller 
decided that if the application had been 
under sect. 19 of the combined Trade Marks 
Act he would have refused the application, 
on the ground that there was a resemblance 
calculated to deceive, but though, therefore, 
he would not have registered it if it had been 
a new mark & the application had been under 
sect. 19, he exercised his discretion under 
sect. 21 of the Acts, & treated the case as 
within that section, because of there having 
been an honest concurrent, user of the mark by 
the applits., & made the order for registration 
of ‘‘ Abermill Bond ” :—Held: (1) the ct. 
ought to be very slow to upset the exercise of 
the discretion of the Comptroller or Registrar, 
who had to adjust various considerations ; 
(2) accepting the view of the Comptroller & 
CLAUSON, J., that sect. 19 alone did not 
avail to secure the admission of the mark 
to the register, as to sect. 21 there having 
been an honest choice of the word ‘‘ Aber- 
mill’? & an honest user over a period of six 
years & no confusion having been proved, the 
ct. ought to permit the registration of the 
mark under sect. 21, even if it were deemed 
to be identical or nearly identical with the 
trade mark of the 11, Paper Co., as that section 
was in no way controlled or limited by 
sect. 19.—Re TAMMERMILL PAPER Co.’s 
OPPOSITION, Re PiRTE (ALEX.) & Sons, Lp. 
(1982), 146 L. T. 4933; sub nom. Re 
ALEXANDER PIrRiE & Sons, Lrp., TRADE 
MARK, 49 R. P. C, 195, C. A. 


285a. Duty of Registrar—To impose conditlons— 


When possibility of deception or confusion. |— 
NOTES OF OFFICIAL RULINGS (1929) A (1929), 
46 R. P. C. App. i. 


285b. Decision of Registrar—-Attitude of court 


towards.|—Aic HAMMERMILL PAPER CO.’s 
OpPPosiTtION ; He Prrir (ALEX.) & SONs, 
Lrv., No. 277b, ante. 


288. Add. Annotation :—Refd. Re Nicholson & 


Sons, Ltd.. Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 


291. Add. Annolation : —Consd. Re Nicholson & 


Sons, Ltd., Application, Ite Bass, Ratcliff & 


868 ; 49 R. P.C. 88 3 sub num. Re NICHOLSON | Gretton’s Trade Mark, [1931] 2 Ch. 1. 
& SON’s APPLICATION FOR REGISTRATION OF | 3903. Use as quality mark & mark of origin.}-— 
y 6 Kot ’ 1 NI A 
A TRADE Mark, Ke Bass, RATcLirFE & | Re NicHoLson & Sons’ APPLICATION, Re 
Ae Fae Rela. . rr Peer pepe ces Opposition, No. 277a, ante. 
c e 3 ‘ 32), 1. . T. 403. i . 
Poe es 305a. —-— Distinctive mark — Triangle.] — Re 
277b. ** Abermill ’?—‘‘ Hammermill.’?]—An ap- NicHOLSoN & Sons’ APPLICATION, Re Bass, 


plication by applts., A. P. & Sons, was made 
for registration of a trade mark in respect of 
paper goods in class 39, & was opposed by 
the Ii. Paper Co., whose business was carried 
on in the United States of America, but 
which had business in this country. The H. 


Paper Co. had a trade mark in the United © 


States ‘‘ Hammermill Bond,’’ which they 
rnade use of in this country after 1920, from 
that time exporting goods to this country, 
& each year sold about £2,000 in value of the 
goods in this country. In May, 1923, applts. 


RatTculrr & GRETTON’S TRADE MARK, Noa. 
277a, ante. 


309. Add. Annotation :—Refd. Bass, Hatecliff & 


Gretton, Ltd. v. Nicholson & Sons, Ltd.. 
é& Registrar of Trade Marks (1931). 48 T. UL. R. 
161. 

Add. Annotation :-—Consd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Katcliif 
& Gretton’s Trade Mark, [1931] 2 Ch. L. 
Add. Annotation :——Consd. Ive Nicholson & 
Sons, Ltd., Application, Ae Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 


adopted the mark “ Abermill Bond,’’ which ; 
they now sought to register, & their trade 320. Add. Annotatlun:—aAs to (1) Consd. Re 
under that mark had been over £20,000 a Nicholson & Sons, Ltd., Application Re, 
year. Applts. chose the mark ‘“ Abermill”’ | Bass, Ratcliff & Gretton’s ‘Irade Mark, 
in reference to the locality where their paper | [1931] 2 Ch. 1. 
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Cases $321-—414a. 


321. Add. Annotation :—Refd. Bass, Ratcliff & 


$28. Add. Annotation :—Refd. 


826a. —— 


331. 


Gretton, Ltd. v. Nicholeon & Sons, Ltd., & 
Registrar of Trade Marks (1931), 48 T. L. R. 


161. 

Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 
J—J. & J. Colman, Ltd., applied 
to register in Part A. of the register in 
class 42 a label in respect-of semolina. The 
registrar refused the application, on the 
ground that semolina & mustard prepare 
for use as food were goods of the same 
description, & appcts. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appcts..appealed to 
the ct.:—Held: mustard falls under the 
description of a condiment & semolina under 
the description of a cereal & the goods are 
not of the same description, & the registrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required.—Re CoLMan J.J. 
LTp.’s APPLICATION (1929), 46 R. P. C. 126. 


Add. Annotations :—As to (1) Refd. Cham- 
pagne Heidsieck et Cie Monopole Societe 
Anonyme v. Buxton (1929), 46 T. L. R. 36. 
As to (8) Refd. Re Proctor & Gamble Co.’s 
Petition, Proctor & Gamble Co. v. Pugsley 
Dingman & Co. (1929), 46 R. P. C. 421. 
Generally, Refd. Lundberg & Sons, Ltd. v. 
Letrik, Ltd., Re Lundberg & Sons, Ltd., 
Trade Marks Nos. 223,405 & 223,408 (1931), 
49 R. P. C. 15. 





337. Add. Annotations :—As to (1) Consd. Re Liver- 


339a. 


pool Electric Cable Co.’s Applications (1928), 
46 R. P. C. 99. Refd. Re Alexander Pirie 
& Sons, Ltd., Trade Mark (1932), 49 R. P. C. 
195; Re Magdalena Securities, Ltd., Applica- 
tion for Registration of a Trade Mark, Rte 
Low Temperature Carbonisation, Ltd., Op- 
position by (1931), 48 R. P. C. 477. 


.]|—Re LIVERPOOL ELECTRIC CABLE (Co. 
Ltp.’s APPLICATIONS, No. 77a, ante. 





353a. Withdrawal of application.}—On May 28, 


PART I. SECT. 2, SUB-SECT. 11. 

sh. Afeuning of.}—To be a fancy term 
& not a descriptive term, 
applied to goods must be obviously 
intended to be non-descriptive. 
words are prima facie descriptive, the 
fact that the article to which they are 
applied dues not answer the description 


1929, applts. had applied to register a trade 
mark. Their application was refused, & the 
registrar in his decision dated Feb. 28, 1930, 
referred to certain trade marks already 
registered & owned by resps. Leave was 
given by the ct. to applts. to serve notice of 
appeal to resps. Applts. did not inquire 
as to the objections proposed to be relied 
upon by resps. At the hearing resps. dis- 
closed for the first time that they had a 
certain other registered trade mark. The 
learned judge intimated that, if resps. wished 
to put that matter in evidence, they would 
only be allowed to do so subject to terms as to 
costs. Resps. did not seek to rely on the 
matter. Thereupon the learned judge 


dered.j—-Hleld: a 
ceedi 


entitlin 
a mark ipa ph Ite. 
Where 
—~-ENERGINE 


C. R. 235.—OAN. 


imported by them, will not make them 


fancy words.— ORANGE Crusy (Ats- 


so. Joinder of uw 


861. 


385. 


386a. 


ENGLISH AND Emprre Diegust SupPLEMENT. 


directed that the matter ought to be relied 
on by the registrar, who was also a party oe 
the proceedings. Counsel for the regist: 


. was given leave to rely upon the said ~ Da cogetey 


trade mark as a ground of further objection. 
Applts. then sought leave to withdraw their 
application without payment of any costes 
at all:—Held: on Ce by their counsel 
withdrawing their application there be no 
order on the motion.—Re COLUMBIA PICTURES 
COE: 8 APPLICATION (1932), 49 R. P. C. 
Add. Annotation :—-Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 
Add. Annotation :—Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, {1931] 2 Ch. 1. 


Trace mark for beer—-User on barrels. ] 
—-The ct. refused an application by resps. that 
the use of applts.’ triangle trade mark, of 
which the ct. had by a majority allowed the 
registration as a trade mark for beer should 
be restricted to its use on barrels.—Re 
NICHOLSON & Sons, Lan., APPLICATION 
(1931), 47 T. L. R. 276, C. A. 





897a. Order of Court of Appeal permitting registration 


414, 


—Whether stay of execution ordered pending 
appeal to House of Lords.}—Re HaMMERMILL 
PAPER Co.’s OPPOSITION, Re PIRIE (ALEX.) 
& Sons, Lrp. (1932), 146 L. T. 493 ; sub nom. 
Re ALEXANDER PIRIVp & Sons, Lrp., TRADE 
MARK (1932), 49 R. P. C. 195, C. A. 


Add. Citations :—-[1929] 1 Ch. 92; 140L. T. 9. 


414a. Prevention of deception—Not right to control 


etilioner in a pro- 
ng before this ct. for an order 
him to register a trade mark 
& when residing abrond may 
be compelled to give security for ‘phil 

REFINING MAN 
FACTURING Co. v. IRvina, [1927] Exch. 


pitt to ex- 


conditions of resale.|—The statutory right 
now conferred on the registered proprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 15), s. 39, is the same as that 
which was conferred by Trade Marks Regis- 
tration Act, 1875 (c. 91), s. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it is 
placed are his goods & to exclude others 
from selling under the mark goods which 
are not the goods of the registered pro- 
prietor. This right does not carry with it 
any right to control, by the imposition of 
conditions or restrictions, the selling or 
dealing with the goods under his mark by 
other persons. 

Pitfs. produced champagne in France. 
They sold ‘ Chane ay e Dry Monopole ”’ in 
England & France, the wine sold in ku Race 
being the sweeter of the two. The labels on 
the bottles containing the wine sold in 
France bore the word ‘“‘ Brut ”’ & sufficiently 
distinguished in England, as the ct. found 
as a fact, that wine frum the wine prepared 
for & sold in the English market. Pltfs., 
who were the registered owners of trade 


joined in such a petition :-~ZZeld : in- 
asmuch as the present case is not 
clearly covered by the rules of the ct., 
the ruJes in England were not a plie- 
able to this case, & to force petitioner 
to take a second artion to expunge 
would only be multiplying actions to 
no purpose, contrary to the irit 
of modern law, the ct. availing ! 

of the power vested in it by rr. 299 & 


quae) Lyrp. QGARTRELL (1 ee 28 nge.J—T. presen petition for 300, gave leave to etitioner to present 
S, RN. S. W. 302 : ; 45 N.S.W.W.N. leave to register a trade meri & joined his petition as libelled. The rules not 
98.—AUS. with it in his petition a demand to the application was dis on the sub thout 
ex certain 
PART I. SECT. 3, SUB-SECT. 2. stun in his way, objection betacrade  conta.—Re TURN ou (C ) C0u, ns 
sk. Security for costa—Whether or- that the two issues could not be so PETITION, [1932] “Ex. -—-CAN. 
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marks under which the wine prepared for 
English use was sold, took certain steps to 
revent the Brut wine from being sold in 
ingland. Deft., without being a party to 
any breach of contract, imported pltfs.’ 
Brut wine into England, & sold it there in 
bottles bearing the same’ labels which pltfs. 
themselves used on the bottles containing 
that type of wine. In an action for an 
injunction to restrain the infringement of 


- plitfs.’ trade marks by the sale of the Brut 


wine in England & from passing off that type 
of pltfs.’ wine as & for pltfs.’ wine pre- 
pared for the English market :—Held: 
(1) deft. by the sale of the Brut wine in 
England, although prohibited by pltfs., 
under the very marks which plitfs. them- 
selves adopted to distinguish that type of 
their wine, were not guilty of passing off the 
Brut wine as & for gad type of wine pre- 
pared for the English market ; (2) deft. was 
in no wise affected by the restrictions sought 
to be imposed by pltfs. against selling or 
dealing with the Brut wine in England. The 
action was, accordingly, dismissed.—CHAM- 
PAGNE HEIDSIECK ET Clk MONOPOLE SOCIETE 
ANONYME v. Buxton, [1930] 1 Ch. 330; 99 
L. J. Ch. 149; 142 L. T. 824; 46 T. L. BR. 
36; 47 R. P. C. 28. 


429a. --—— Of invalid assignment.}|~-fe JoHN SIN- 


432a. 


458. 


465. 


496. 
503. 


511a. 


PART J], SECT. 4, SUB-SECT. 2. 


CLatr, Lrp., TRADE MARK, No. 566a, post. 


- Leave to adduce further evidence- 
When __ granted.]—-/?e Cary IN@ENonIL & 
WERNER Davipis TRADE Marx, Re Eu 
ORIENTE FABRIKA DE ‘TABACOS, INCOR- 
a APPLICATION (1981), 48 R. P. C. 
399, 
Add. Annotation :—Generally, Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
£1931] 2 Ch. 1. 
Add. Annolation :—Apld. Ive 
Trade Mark (1928), 46 R. P. C. 13. 


Add. Citation :—29 R. P. C. 158. 

Add. Annotation :—Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trdde Mark, [1931] 2 Ch. 1. 


—-—- Use unknown at time of registration— 
Mark registered for ‘‘ cinematograph films ’’-— 


Inescourt’s 


macaroni would be likely to deceive. 


Whether ‘“‘ talkie films °’ included.}—Appcts., 
Columbia, Pictures Corpn., an erican 
Corpn. manufacturing dealing in cine- 
merceraph films, applied to rectify the 
register by excluding ‘‘ cinematograph films 
& goods of a like description to cinemato- 
graph films,’’ from the specification of goods 
for which resps.’ three trade marks, all of 
which contained the word ‘ Columbia”’ 
prominently, were registered in class 8. An 
application by the corpn. for a mark which 
contained the figure of Liberty & the words 
“Columbia Pictures’? had been refused 
registration under sect. 19. The following 
ground of objection was (inter alia) relied on 
by appcts.: (1) there had been no bond fide 
user by the resps. of any of their said trade 
marks in respect of cinematograph films or 
goods of a like description during the five 
years immediately preceding the applica- 
tion to rectify. Resps. did not nor had they 
ever made cinematograph films for com- 
mercial purposes. At the end of 1927 
cinematograph films with sound accom- 
paniment began to be shown commercially. 
Later the sound accompaniment was pro- 
vided by a photographic record of the sound 
made at the side of the film used to project 
a@ picture on the screen. Resps. had no objec- 
tion if the words ‘‘ cinematograph films ’”’ 
were held only to describe films for the pro- 
duction of visual pictures, to the exclusion 
of this class of goods from their specification 
of goods in class 8. But if the words were 
held to include films used to record & repro- 
duce a sound accompaniment, then resps. 
objected to the exclusion of such goods :— 
Held: ‘‘cinematograph films” included 
films which record & reproduce acoustic 
matter whether alone or jointly with visual 
matter; films for acoustic reproduction, 
sought to be excluded, were not known at the 
date of the resps.’ registration; in these 
circumstances non-user during the five years 
immediately preceding the application to 
rectify could not be attributed to a deliberate 
intention not to use or to a deliberate in- 
tention to abandon such trade marks in 
respect of such goods; the question of ex- 
clusion was a matter of discretion & special 
circumstances must be considered; & the 


fringement of another resemblance 


418 i. Afark reyistered under specific 
mark-—Use only in respect of one article 
in cluss—Whole class not prolecled.)— 
Re ProcTror & GAMBLE Co.’8 PETITION, 
PrRocror & GAMBLE Co. vw. PUGSLEY 
DtnaMaAN & Co., LUrp. (1929), 46 
RR. Pp. Cc. 421.—-CAN. 


PART I, SECT. 5, SUB-SECT. 1.—A. 


426 i. Removal—Grounds for-~Prior 
user by applicant.)}—GoL.p MEDAL 
Camp Fornirur& Mre. Co. v. GOLD 
HA dader Ne Co., 71928] 2 D. L. R. 


Ce oeal 
e 


PART I. SECT. 5, SUB-SECT. 1.— 
C. (a). 


b i. ——-.]-—Proceedings were taken 
to expunge a trade mark consisting of 
the words “ Birdseye Macaroni,”’ 
registered in respect of macaroni. Tt 
appeared that the word ‘“* birdseye ’’ 
had acquired a definite meaning in the 
trade as denoting small annular 

articles of macaroni’’:—Held: the 
rade mark used in respect of small 
annular particles of macaroni was 
descriptive of the character of the 
goods, & if used in respect of other 


The trade mark was therefore ordered 
to be expunged from the register.—- 
Rte HANCOCK’S GOLDEN CRUST PTY., 
LTD.’8 TRADE MARK, [1929] Arrus 
L. KR. 40; [1929] V. L. R. 17.—AUS. 
b ii. .]—Pitf. was the owner of a 
registered trade-mark ‘“‘ TIoney Dew ” 
used in connection with the sale of a 
certain orange-flavoured drink. The 
shops where it was sold had a cha- 
racteristic i{uterior arrangement & 
equipment & the mark had become 
well known to distinguish the beverage 
sold by pltf. from that of others. Deft 
subsequently registered the words 
“ Flora Dew ” as its trade-mark for a 
similar drink, displaying said trade 
mark in & about its shops much in 
the manner employed of pee & in a 
ronounced manner following the 
terior arrangement & equipment of 
oe shops :—Held: deft. could not 
said to have adopted his mark with 

a view of giving a distinctive descrip- 
tion to his beverage, but rather to take 
advantage of the business connection 
& efforts of a rival trader, & such trade 
mark being liable to mislead, should be 
expunged from the register. In con- 
sidering whether one mark is an in- 


ll 





between the two marks must be con- 
sidored witb reference to the ear as 
well as to the eye.— HONEY DEW, LTb. 
vw. Rupp, (1929) 1 D. L. RR. 449; Ex. 
C. R. 83.—CAN. 

b iii. In 1923 resp. regis- 
tered, & began using in Canada, a 
trade mark consisting of a triangle 
bearing the words “‘ Deer Skin Finish ”’ 
above the words “f Dan Dobbs,’’ & a 
triangle below hearing the words 
“‘ Character Hats,’’ for use in the sale 
of felt & straw hats. Some years 
before, petitioncr, who was in similar 
business, adopted its president’s uams 
*““ Dobbs ”’ as a trade mark, to be used 
in the sale of its hats, & has since used 
the name to the presets in Canada, & 
now by its petition asks that resp.’s 
trade mark be expunged :—Held: 
that the words “ Dan Dobbs” & 
“Dobbs ” are obviously words as 
applied to a particular kind of goods 
that can be confused & would tend to 
deceive the ordinary purchaser, & 
resp.’8 trade mark should be oex- 
punged.—Dorrs & Co. v. ROBERT 
CREAN & Co., LYrn.. [1929) Ex. C. R. 
164; varied, [1930] S. C. R. 307; 3 
D. L. Rh. 22.—CAN. 





Cases 51la—836. 


special circumstances explained the non- 
user. An order was made to exclude from 
the specification of goods for which resps.’ 
three trade marks were registered in class 8 


‘‘cinematograph films for visual exhibition 


to the public without the addition, as an 
integral part of such films, of any means for 
the reproduction of sound.’’ After a dis- 
cussion on the question of costs, a special 
direction was given to the taxing master to 
consider in taxing the nature of the evidence 
filed.— Re COLUMBIA GRAPHOPHONE Co., LTD., 
TRADE Marks (Nos. 288,624, 324,745 & 
407,587) (1932), 49 R. P. C. 488. 


558. Add. Citation :—-140 L. T. 19. 


566. Add. Annotation :—Consd. Re John Sinclair, 
re Trade Mark 437,870 (1932), 146 L. T. 
17. 


566a. -.}—(1) When a mark has been registcred 
in respect of a class of goods, an assignment 
of the mark is invalid, unless there is assigned 
with it the goodwill of the business connected 

with the whole class, even though the mark 
has only been used in connection with one 
kind of goods in the class. 

(2) When an assignment of a registered 
trade mark is held to be invalid in a case where 
the original proprietor of the mark is not 
before the ct., it is the entry on the register 
in respect of the assignment only which 
should be expunged & not the whole entry 
of the mark.—Re JOHN SINcLAIR, LTnp.’s 
TRADE MARK, [19382] 1 Ch. 598; 101 L. J. Ch. 
239; 146 L. T. 417; 49 R. P. C. 123, ©. A. 


629a. ——- ——.]|—-Pltfs., who were proprietors 
of a trade mark, consisting of the word 
‘“ Nildé,’’ registered in class 48 in respect 
of face powders & similar toilet articles, 
brought an action for infringement of the 


PART I. SECT. 


ENGLISH AND Empire Diarst SUPPLEMENT. 


mark & for passing off against defts., who 
carried on business as ladies’ hair-dressers 
under the name “ Ernaldé, Ltd.,’’ at premises 
which were nearly opposite to those of pitfs. 
Plitfs. alleged (inter alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour & the substitution of the name 
‘* Ernaldé ”’ for ‘* Nildé ’’’ :—Held: the name 
‘Ernaldé’’ was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, & there had been no 
infringement of the trade mark.—SocitrTsé 
LA PARFUMERIF Ninpét tr. ERNALpE, Lrp. & 
FRYER (1929), 46 R. P. C. 458. 

629b. ——- --——-.]}—E. P. MoHAMED NoorbDIN 
v. S. E. S. ABDUL KAREEM & Co. (1931), 48 


R. P. C. 491, P. C. 
655. Add. Annotation :—Refd. Re Inescourt’s 


Trade Mark (1928), 46 R. P. C. 13. 
684. Add: Citation :-—subsequent proceedings (1929), 
46 R. P. O. 406, C. A. 
——.|—SToNE J. B. & Co., LTD. »v. 
STEELACE MANUFACTURING Co., LTp. (1929), 
46 R. P. C. 406, C. A. 
696a. Striking out statement of 
judicata.|—JarGEer Co., Lrp. v. 
(1929), 46 R. P. C. 386, C. A. 

763. Add. Annotation :—Distd. British Blue Spot 
Co., Ltd. v. Keene (1931), 48 R. P. C. 375. 

778. Add. Annotation:-—-As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Je 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

818a. Possibility of confusion.|— EDISON 
ACCUMULATORS, LTD. v. EDISON STORAGE 
BATTERIES, Lrp. (1929), 46 R. P. C. 482. 

8386. Add. Annotation :—Consd. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. C. 95. 


684a. 


claim—Res 
JAEGER 





in the case of starch & tea, the sizni- 


PART I. SECT. 6, SUB-SECT. 1.-—-C. 


sm. Assignment in gross.}—One H., 
doing business under the trade name 
of the Carp Flour Mills, register¢d the 
trade mark “ McHo-Creme ” in 19285, 
for use in the milling & sale of a break- 
fast food, & used the same tno bis 
business. In 1927, W., by deed, 
assigned to plitf. the said trade mark 
with the goodwill of H., relating to the 
sale of cereal foods under the said 
mark. Notwithstanding this assign- 
ment, H. continued to carry on his 
business as before, uring the trade mark 
along with his trade pate on the 
cartons of the product milled & sold 
by him; & the goodwill aforesnid was 
never, in fact, transferred. Pitf. did 
not manufacture but merely sold the 
product of H., marked as aforesaid, 
with nothing on the product associating 
it with them. Pitf. later registered the 
same trade mark to be used in the sale 
of all food products, including cattle, 
hog & hen foods, thereby attempting 
to extend the scope of the first trade 
mark. The present action is to restrain 
defts. from using said mark in the sale 
of bread :—J/eld:) un askignment in 
gross of the right to a name is invalid, 
& as the goodwill of H. was never in 
fact transferred to pltf., & as the trade 
mark “ Mello-Creme ” was assigned by 
itself, notwithstanding what was 
alleged in the deed of transfer nothing 
passed to pitf. by the said transfer, & 
pltf. had no locus standi to take the 
present action.— MELI.O-CREME PRO- 
DUCTS v. EF WAN’S BREAD, LTv., (1930] 
Ex. C. RR. 1¥4; 4 D. L. R. 877.-—CAN. 


6, SUB-SECT. 3. 


sp. Allocation of arceas--Action for 
infringement.) - 1. carried on, from 
1914, in partnership with various 
wersons, the manufacture & distribu- 
ion in various Australian States of a 
furniture & stove polish which was put 
up in tips of # particular size & descrip- 
tion, of which the word ‘ Ezywurk “ 
was a distinguishing feature. In 1919 
by agreement for dissolution of partner- 
ship L. obtained the exclusive right to 
manufacture & sell the polish in New 
South Wales, other than the Brokeu 
Hill District, & in other areas, while 
his former partners retained similarly 
exclusive rights in other States. 
who was carrying on business in Sydney 
in 1930 obtained consignments of the 
Olish from areas outside pltf.’s con- 
rol. In a guit. by L. ta restrain W. 
froin passing off the polish so obtained 
by him as for the goods of L., the 
ct. found as a fact that the word 
* Ezywurk ” & the get up of the polish 
had become assoclated in the New 
South Wales market, other than the 
Broken Hill District, solely with goods 
of L.’s manufacture, & granted the 
injunction asked for.—-LEACH v. WYATT 
(1931), 48 N. 8. W. W. N. 173.--AUS. 


PART I. SECT. 7, SUB-SECT. 2.—-A. 


696 fii. Mattera special to one 
lrader.|-— When the goods of one mannu- 
facturer are so packed or arranged 
externally aa to resemble those of 
others engaged in the same trade, as 





larity common to aJl does not of itself 
expose the manufacturer to an actiou 
for infringoment, but makes it incum- 
bent upon him to take care that his 
distinguishing mark is really = dis- 
tinguishing. The imitation or sinil- 
larity wust be in respect to matters 
which are not common to the trade, 
but speelal to one trader. Jn this 
ease the inanufacturer’s name, printed 
in large letters at. the top being really 
distinguishing, the public could not be 
deceived & the action was dismissed.— 
Hexsry K. WamMpoLe & Co., Lrp. v. 
HerRvVAY CHEMICAL Co. OF CANADA, 
Lrp., [1929] Kx. ©. R. 783 affa., 
ee S. C. hk. 336 > 2 D. L. R. 975.— 


PART I. SECT. 7, SUB-SECT. 2.—B. 


614 xili. ---—-~ --—.]—MALUMUAR & 
Co. Uv. FINLAY & Co. (1929), I. lu. R. 
7 Ran. 169.—IND. 


PART I. SECT. 7, SUB-SECT. 2.——E. 


ag. Directions on medicine.]-—Where 
two traders are selling the same 
medicine, & the one prints on his 
bottle directions for its use: assuming 
such directions to be correct, it Is no 
infringement of such label to copy or 
repeat. such directions ; otherwise his 
liberty as a manufacturer would be 
unduly interfered with.—Hurnry K. 
WaAMPOLE & Oo., itp. v. HERVAY 
CHEMICAL Co. OF CANADA, LTD., 
{1929} Ex. C. R. 78.—CAN. 


Vol. XLII.—Trade Marks, Trade Names and Designs. Cases 869-038. 


Part Ill—False Marks and False Trade Descriptions. 


859. 


908a. 


910. 


910a. 


Add. Annotation :—Refd. Re Concord Can- 
ning Co.’s Trade Mark (1932), 49 R. P. O. 


877. 


. 


Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


Part IV.—Designs. 


898a. Wolf-eub head for Boy Scouts’ pole.}—As a 


model of a wolf-cub’s head produced from a 
mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn. consisted of 
‘‘ features of shape, configuration. pattern, 
or ornament applied to any article” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents & Designs 
Act, 1907 (c. 29), s. 93. as amended by 
Patents & Designs Act, 1919 (c. 80), s. 19, 
& consequently was capable of being regis- 
tered under the 1907 Act.—PyYTram, LTD. 
v. MODELS (LEICESTER), LTp., [10930] 1 Ch. 
639; 99 L. J. Ch. 381; 143 L. T. 227; 46 
T. L. R. 290. 

- -—Registration was obtained in class 12 
for a design in respect of its application to 
a slipper-bag. Plitf. commenced an action 
to restrain defts. from selling or offering for 
sale an alleged infringement of the design. 
Defts. denied that they had infringed the 
design, & alleged that the design was neither 
new or original. Defts. had not moved to 
rectify the register, but at the trial, at the 
request of both parties, validity was treated 
as put in issue :—Held: pltf.’s design pos- 
sessed novelty & originality & it was valid ; 
the alleged infringement was not identical 
with the registered design, but that it differed 
materially therefrom & that it was not an 
infringement. The action was dismissed 
with costs.—WELLS v. ATTACHE CASE MANU- 
FACTURING Co., Lrrp. (1931), 49 R. P. C. 113. 
Add. Annotation :—Folid. Dean's Rag Book 
rie v. Pomerantz & Sons (1930), 47 R. P. C. 








-+—Plitfs. were the owners of a regis- 
tered design for a toy animal of three 
dimensions known as Mickey Mouse. Defts. 
had since put on the market another similar 
toy animal known as Squeaky which pltfs. 
alleged was an infringement. A motion by 
defts. to rectify the register by the removal 
of pltfs.’ design was ordered to come on with 


933. 


934a. 


938. 


the hearing of the action. Defts. pleaded 
in the action that there was prior publication 
& filed particulars of objections in which 
publication of pictures & representations in 
two dimensions of the same or a similar toy 
was alleged & they submitted that the design 
was not in the circumstances a proper 
subject for registration:—Held: (1) the 
registration was valid, & (2) there had been 
no infringement.—DEAN’s Rac Booxk Co., 
Lrp. v. PoMERANTZ & Sons & He D¥EAN’'s 
Raa Book Co., Lrp. & THE Patents & 
Desians Acts, 1907 To 1928 (1930), 47 
hk. P. C. 486. 


Add. Annotations :—Consd. Dean’s Rag Book 
Co. v. Pomerantz & Sons (1930), 47 R. P. C. 
485. Refd. Wells v. Attache Case Manu- 
facturing Co. (1931), 49 R. P. C. 113. 


-}-—S. who was the registered pro- 
prietor of a design registered in class 1 in 
respect of its application to a metal cap for a 
ball-bearing housing, brought an action for 
infringement of his copyright in the design 
against A. S., Lid. Defts. denied infringe- 
ment, & alleged that the registration of the 
design was invalid by reason of want of 
novelty & subject-matter. Upon the action 
coming on for trial, an adjournment was 
ordered to enable defts. to give notice of 
motion to rectify the register by expunging 
the design :—Held: at the resumed hearing 
of the action & motion, the design was not 
new or original, in that it was only distin- 
guishable, if at all, from well-known prior 
constructions, by modifications of a kind 
which must be regarded as ordinary trade 
variants. It was ordered that the register 
be rectified by expunging the design, & plitf. 
was ordered to pay the costs.—SAUNDERS v. 
AUTOMOTIVE Spares, LTp., Re REGISTERED 
DesiGN No. 747.128 of ALBERT SAUNDERS 
(1982), 49 R. P. O. 450. 

Add. Annotation :—Consd. Mallards, Ltd. v. 
Gibbons Bros. ‘‘ Rotary ”’ Co., Re Registered 
Design No. 742,187 of Mallards Ltd. (1931), 
48 R. P. C. 316. 





PART II. SECT. 2, 
oi. —-— Production two short-weight 
loaves from over forty thousand—No 
intent.}-—-R. v. CANADIAN BAKERIES, 
LTp. (1980), 64 Can. C. C. 369.—CAN. 


PART Ill. SECT. 8. 

d i. —— Gasoline stored in tank— 
Pump bearing trade mark attached to 
lank.J—R. v. Capirux & SEGUIN 
(1930), 54 Can. C. C. 361.—CAN. 


PART IV. SECT. 1. 
sd. Induatrial desiyn.}—TJleld: as 
Trade Mark & Design Act does not 
define what judustria! designs are 
within the meaning of the Act, the 
word “design * therein must be taken to 


J.B, 


be used in ita ordinary, & not in an 
artificial, aecnre.—CLATWORTHY & SON, 
Lp. v. DaLe DIFPLAY FUXTUREs, LTD., 
1928] Exch. C. R. 159: affd., [1929] 8 
.L. R.11; 8. C. R. 490.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 
sg. Not article of manufarture.}-—An 
industrial design, under the Act, was 
intended only to imply some orna- 
mental design applied to an article of 
manufacture, that is to say, it is the 
, drawing, or engraving, applied 

to the ornamentation of an article of 
manufacture which Is protected, & not 
the article of manufacture itself 
CANADIAN Wm. A. Rocrers, LTD. tv. 
INTERNATIONAL SILVER Oo. OF CANADA, 
Ltp., [1932] Ex. OC. R. 63.—-OAN. 
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PART IV. saad b) SUB-SECT. 1.— 


904 iii. .}--Originality involves 
the exercise of intellectual activity so 
as to suggest for the first time the 
application of a particular pattern 
shape, or ornament to some cial 
subject-matter to which it had not 
been applied before. To constitute an 
original desi there must be some 
eubstantial difference between it & 
what had theretofore existed as applied 
to articles of an analogour character.— 
CLaTwortirry & Son, Lrp. v. DALE 
DiapLay Fixtures, Lrp., [1923] 3 
Dd. L. hk. 11 ; &. Cc. R. 429 ° Des [1928) 
Ex. C. R. 159.—OAN. 


54 


949a. 


PART IV. SECT. 2, SUB-SECT. 2. 
sv. Discretion to register.j}—Held : 


to have the sazne registered. 


$48a—1055a. HNGLISH AND Empire Diarst SupPLeMenrt. 


company.|—Pitfs., who were the registered 
proprietors of a design registered in 1928 in 
class 1 in respect. of its application to fruit 
peelers, brought an action for infringement 
of their copyright in the design against defts. 
Defts. denied infringement & alleged that the 
author of the design was G., a director of the 
deft. co., & that the application for registra- 
tion was made in fraud of defts., who first 
became aware of the existence of copyright 
on Apr. 12, 1929. Defts. further alleged 
want of novelty & subject-matter, & that 
pitfs. had not complied with the provisions 
as to marking contained in sect. 54 (1) (b) of 
Patents & Designs Act, 1907 to 1928. Defts. 
moved to rectify the register by expunging 
the design :—Held: the author of the design 
was H., a director of the pltf. co., & that 
therefore the application was not made in 
fraud of defts., & the design had not been 
published in any of the alleged anticipations, 
none of the features of the design were sulely 
dictated by the functions which the article 
was called upon to perform, & the design 
was valid & subsisting & had been infringed. 
Pltfs. were granted an injunction & an order 
for delivery up, but inasmuch as they had 
failed to comply with the provisions as to 
inarking contained in sect. 54 (1) (b) of 
Patents & Designs Acts, 1907 to 1928, & it 
was proved that defts. had no notice of the 
existence of copyright in the design prior to 
Apr. 12, 1929, an inquiry as to damages was 
ordered limited to infringements after that. 
date. Defts. were ordered to pay the costs 
of the action, & the motion to rectify the 
register was dismissed with costs.—MAL- 
LARDS, LTD. v. GIBBONS Bros. ‘“ Rotary ”’ 
Co., Lrp., Re REGISTERED DEsIGN No. 
742,187 or Maxuarps, Lrp. (1931), 48 
R. P. C. 315. 


ee eee 


970a. 


976. 


978. 


Part V.—Trade Names 


1019. Add. Annotations :—-As to (1) Apld. Stone 


J. B. & Co. v. Steelace Manufacturing Co. 
(1929), 46 R. P. C. 192. Generally, Refd. 
Champagne Heidsieck et Cie Monopole 
alas eee v. Buxton (1929), 46 
T. L. R. 36. 


1041. Add. Citation :—subsequent proceedings, sub 


Div., which dis 


. for the tration of an 
trial design has no absolute right 


To allow 


use of the name b 


1054a, ——~ 


Director of company——Registration by 958a. Effect of failure to mark—-On inquiry as to 


damages in action for infringement. ]|—MAL- 
LARDS, Lirp. v. Grspons Bros. ‘‘ RoTary ” 
Co., Lep., Re ReoeisteReED Destan No. 
742,187 oF Matiagps, Lrp., No, 949a, ante. 


.}+-Registration in class 8 was obtained 
for a design in respect of its application to a 
golf ball. The representation of the design 
on the register consisted of a freehand 
drawing comprising two views of the design 
from different aspects. Golf balls made & 
sold by pitf. co. were not in fact made in 
strict accordance with the design, although 
sold in wrappings marked with the registra- 
tion number thereof. The managing director 
of deft. co. was in fact the author of pltf.’s 
registered design, which he had assigned to 
them while in their employ. The alleged 
infringing balls were substantially identical 
with the Maxfli balls made & sold by pltfs. 
Defts. alleged (inter alia) that pitf.’s design 
was only new or original in certain features 
having regard to certain prior users & prior 
publications :—Held : obvious or fraudulent 
imitation of the design had not been estab- 
lished. The action was dismissed with costs. 
A certificate that the particulars of objections, 
subject to an exception, were reasonable was 
granted & a certificate that the validity of 
the registered design had been put in issue 
was granted.—DUNLOP RUBBER Co., LTD. 
v. GOLF Batt DEVELOPMENTS, Lrp. (1931), 
75 Sol. Jo. 173; 48 R. P. C. 268. 


Add. Annotation :—Consd. Dean’s Rag Book 
re v. Pomerantz & Sons (1930), 47 R. P. C. 
5. 


Add. Annotation :—Consd. Dean’s Rag Book 
re v. Pomerantz & Sons (1930), 47 R. P. C. 
85. 





and Passing Off. 


nom. JAEGER Oo., LTp. v. JABGER (1929), 46 
R. P. C. 386, C. A. 

—-— ———. }— fe OXLEY, [19382] W. N. 
271; 174 L. T. Jo. 489. 


1055a. ——— Registration as military officer—No 


name in that business in that territory : 
eld; the judgment of the Appellate 


ed 


should be affirmed, on the ground that, 
in view of the existing prior extensive 
a certain co. & its 


claim to title.|-—Qu.: whether registration as 
a military officer by a person who has no 


his death. His widow continued the 
business as sole Pronieee: in the name 
of her husband, adding to that name 
the worde ** & Co.” She lent moneys 
to rosps. on a mtge., which was 
taken in hor business name. Sho then 


the action, 


the registration Is within the discretion 
of the departmental officer charged 
with duty of administering the Act, 
but no registration should be lightly 
made. The exercise of the discretion 
to ter must oats contemplate 
the juterests of the public which ought 
not to be unduly restricted in matters 
of trade.—JONES v. TEICHMAN, [1930] 
Ex. O. R. 103; 3 D. L. R. 437 AN 


PART V. SECT. 1. 


sw. T'erritorial extent of right—Effect 
of prior use localiy—Line of motor 
omnibuses.}-—~The action was to restrain 
defts. from using a certain trade name 
in connection with motor passenger 
transportation business in Alberta ; 
pitf. claiming. as first user in the 
territory, an exclusive right tuo the 


affiliated corporations in the tourist 
transportation business in other terri- 
tories, the use by pitf. of that name in a 
like business was not proper, being a 
use that would mislead the tourist 
publio, & therefore pltf. had not shown 
a right to the use entitling it tu claim 
the protection of a ct. of sa al ay 
BREWSTER TRANSPORT Co., LTD. v. 
Rocky MountTAIN Tours & TRANS- 
PORT Co., Lrn., [1931] 8. C. R. 336; 
{ist Dp. L. R. 718; ofp, {1980} 1 
. W. R. 849; 3 D. L. R. 114; 24 
Alta. L. R. 486.~-CAN 


PART V. SECT. 2, SUB-SEOT. 8. 

1046 1. What constttules defaul— 
Inaccurate deacriptitun of Uusinesrs.}— 
An Arakanese carried on a monocy- 
lending business in his own name un 


14 


registered the business under Burma 
Registration of Business Names Act, 
but erroncously entered herself as well 
as her children as partners. She then 
sued resps. in the name of the business 
for the mtge. debt :—Held: sect. 3 (85 
of the Act applHed without qualification 
in this case, & that bor particulars 
being inaccurate, there war vo proper 
registration under the Act, & her suit 
failed under sect. 5 (1) of the Act.— 
Mauno THa Nyo v. Ma UN Ma PRU 
(1929), Li L. R. 7 Ran. 296.—-IND, 


Nt eee eoehegi to eatuaeenl 
e o] 


(Ct. of Soss. ) 357.—-SCOT. 


1052 fii. ——-.}—-SMITH . BINOCB, 
(1908), 12 B. Cc. s 186; 3 Ww. lL. R. 
476.—CAN. 
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claim to that title is an offence under the 
Registration of Business Names Act, 1916 
(co. 58).—R. v. WriaHT (1931), 23 Cr. App. 
Rep. 128, C. OC. A. 

1078. Add. Annotation :—Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 


1090. Add. Annotations :—Consd. Edison Storage 
Battery Co. v. Britannia Batteries, Ltd. 
(1981), 48 R. P. C. 850. Refd. Mathieson v. 
Pitman (Sir Isaac) & Sons, Ltd. (1980), 47 
R. P. C. 541. 

1098. Add. Annotations :—Consd. Reddaway & 
Co. v. Hartley (1931), 47 T. L. R. 226. 
Refd. Mathieson v. Pitmas (Sir Isaac) & 
Sons, Ltd. (1930), 47 R. P. C. 541; Lyons 
& Co. v. Lyons (1931), 49 R. P. C. 188; Re 
Hammermill Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (1932), 146 L. T. 493. 


1099a. ———.]--~Plitfs. had manufactured & 
sold since 1926 fencing under the name 
‘‘ Chequerboard,” & in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 
manufacture as their ‘‘ Chequerboard ”’ 
fencing. At the trial of the action two 
managers of magazines, the manager of an 
exhibition & an architect’s assistant were 
called as witnesses to prove that the mark 
was distinctive of pltfs.’ goods. Defts. had 
displayed on their premises, as a background 
of the display in their shop, panels of fencing 
which were not of pltfs.’ manufacture, & 
pltfs. alleged that defts. had attempted to 
sell & in fact sold these panels in response to 
orders for ‘‘ Chequerboard ” fencing :—Held : 
the mark was primd facie descriptive, & the 
evidence adduced was not of members of the 
pane but of people in a specia] position to 
now of the origin ef the goods, & was not 
sufficient to prove that the mark was dist.inc- 
tive of pltfs.” goods; & in any event there 
was not sufficient evidence to establish any 
passing off by defts. The action was dis- 
missed with costs.—T. & (C. ASSOCIATED 
Inpvustries, Lrp. v. VICTORIA WAGON 
Works, Lp. (1930), 48 R. P. C. 148. 


1100a. ‘‘Lechat Camel Hair Belting ’’—For 
‘* Camel Hair Belting.’’]—-- F. R. & Co., Ltd., 
the proprietors of a trade mark, consisting of 
the words ‘‘ Camel Hair’’ registered in 
July, 1908, in class 35 in respect of Belting, 
commenced an action tu restrain deft. from 
passing off goods not ibaa manufacture as 
being pltfs.’ goods. Pitfs. alleged that deft. 
had fraudulently passed off & was threaten- 
ing & intending to pass off belts & belting 
not of pltis.’ manufacture or merchandise 
as & for pltfs.’ belts or belting by using upon, 
or in connection therewith, the words 
‘* Camel” or ‘‘ Camel Hair’”’; they claimed 
a further injunction to restrain deft. from 
advertising or offering for sale beltings under 
the description ‘‘ Lechat’s Camel Hair Belt- 
ing’ or under any other name in infringe- 
ment of their trade name or trade mark in 
breach of an undertaking given by deft. in 
1926. Deft. admitted that the designation 
‘Camel Hair ’’ used alone & without other 
distinguishing matter denoted both to the 
trade & tu users of belting that such belts or 
belting were the product of pltfs. Deft. 
alleged that he had not used upon or in 
connection with belts or belting not being 





——- 


of pltfs.’ manufacture or merchandise the 
words ‘‘Camel’’ or ‘‘ Camel Hair” alone, 
but only with additional matter sufficient 
clearly to distinguish such belting from the 
belting of plitfs. Deft. admitted giving the 
undertaking on which the claim to the 
second injunction was founded, but denied 
that he was bound thereby, alleging that he 
was induced to give the same by certain 
untrue representations of pltfs. Deft. sold 
their goods as Lechat’s Camel Hair Belting, 
the goods being manufactured by a Belgian 
tirm of manufacturers of beltings known as 
‘“‘ Etablissemente J. Laroche Lechat Société 
Anonyme’’: —Held: pltfs. had failed to 
prove their allegation that deft. had passed 
off or attempted to pass off belts or belting 
not made by the pltfs. as & for pitfs.’ goods ; 
deft. had so used prefix ‘‘ Lechat” & ‘J. 
Lechat’s "’ as sufficiently to distinguish their 
belting from that of pltfs.; & pltfs. had not 
made out their alleged breach of the under- 
taking of Dec. 3, 1926. The action was 
dismissed with costs.—REDDAWAY (F.) & 
Hog v. HarRTLEY (1930), 48 BR. P. C. 
10, C. A. 


1100b. —-—— —--—-.]}——-Pltfis., who were held in 
Reddaway v. Banham, No. 1098, to be en- 
titled to an injunction restraining the use 
of the words ‘ camel hair” in connection 
with belting, not manufactured by pltfs., 
without clearly distinguishing such belting 
from pitfs.’ belting, brought a passing-off 
action against deft. for selling camel hair 
belting, made by a Belgian co., under the 
description ‘‘ Lechat’s camel hair belting ”’ : 
—Held: on the evidence, the prefix 
‘* Lechat ’’ was insufficient to distinguish the 
belting sold by the deft. from pltfs.’ belting, 
& pltis. were entitled to an injunction to 
prevent passing-off.—REpDDaWAyY (F.) & 
Co., Lrp. v. HartLey (1931), 47 T. L. R. 
226; 48 R. P. C. 283, C. A. 


1103. Add. Annotation :-—Refd. Stone J. B. & Co. 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1105. Add. Annotation :—-Refd. Re Liverpool 
noe sea Co.’s Applications (1928), 46 
R. P. C. 99. 


1106. Add. Annotation :—Refd. Stone J. B. & Co..: 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1120a. —-—— Misleading trade circular by successor 
to business.]—Plitfs. & defts. carried on busi- 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
to pitfs., where they had carried on their 
business, defts., fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular & card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used :—Held: although the words of the 
circular & card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card.—HARPER ¥. PEARSON (1860), 
3 1. T. 647. 

1120b. - Representation as to edition prescribed 
for yeigivcanestaeae WR ete were the publishers 
of, & owners of the copyright in, a book 
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1120c. 


1137a. —- — 


entitled ‘‘ Hazlitt’s Selected Essays,’’ edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 10927 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled ‘‘ Hazlitt’s Selected 
Essays, Edition Hollingworth,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Plitfs. commenced an 
action against defts., alleging that defts. had 
passed off the Hollingworth edition as & for 
the Sampson edition of pltfs. by representing 
that the Hollingworth edition was that 
rescribed for the London Matriculation 
xamination, & also alleging infringement of 
copyright in their selection of essays :— 
Held: if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as to 
quality & would give pltfs. no right of action, 
there had been no passing off of defts.’ book 
as pltfs.’ & there was no infringement of 
copyright.—CAMBRIDGE UNIVERSITY PRESS 
v. UNIVERSrry TUTORIAL Press (1928), 45 
R. P. C. 335. 
Goods sent in reply to order by 
plaintiff.|—Pltfs., who had for some time 
used the device of a swan with the word 
‘‘ white ’’ on labels on porcelain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, first in class 1 
in relation to enamel, secondly in class 13 
in relation to baths & the like. Both 
applications were refused. On Jan. 25, 1926, 
the B. W. Assocn. registered under sect. 62, 
in respect of astandardised brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to the sale by defts. of 
one of these standardised taps in [eb.; 
& later, upon ordering ‘' j-in. brass globe 
cocks Ministry of Health pattern swan,” 
pitfs. received a like tap from defts. Pltfs. 
thereupon brought this action to restrain 
defts. from passing off, & at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn.’s standardisa- 
tion mark :—Held: pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pitfs.’ manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of resps.’ standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of plitfs.; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order : pltfs. had 
proved neither that the device of a swan 
indicated their taps to the trade, nor passing 
off by defts. ; & both the action & the motion 
failed.—-WiLson’s & MATHIESON’sS, Lrp. v. 
MEYNELL & Sons, Lrp., Re Wrison’s & 
MATHIESON’S LTD.’8 APPLICATION (1929), 
46 R. P. C. 80. 


-J—Pltf. co. was incor- 
porated in Great Britain in 1909, for the 





1187b. ——— 
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purpose of carrying on a business, by means 
of manifold shops, for the sale of a cea 
variety of articles at a price not over 6d. each. 
Deft. co. was incorporated on June 17, 1929, 
& was the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pitf. co.’s goods, but mainly at a higher 

rice. There was no one with the name of 

oolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. co. was framed so as to include the 

ower to carry on retail business. Pltf. co. 
brought an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title & from using 
the term ‘‘ Woolworth ”’ as part of its title 
or from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. co.:—Held: the 
evidence had not shown that there had been 
up to the time of the action any real con- 
fusion; but by the name ‘‘ Woolworths ”’ 
pitf. co. was understood to be meant, not 
only among the general public, but also 
among traders & manufacturers; the name 


+ Woolworths (Australasia), Ltd., must suggest 


some connection with pltf. co.; deft. co.’s 
name so nearly resembled the name of plté. 
co. as to be calculated to deceive; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was serious risk of confusion.— WOOLWORTH 
(F. W.) & Co., Lrp. v. WooLworTss 
(AUSTRALIA), Lrp. (1930), 47 R. P. C. 387. 


-]—Pitf. had for nine years 
had a circus at Olympia in London during 
the winter, lasting each year for a period of 
about five weeks, which had each year been 
largely advertised & attended by a very 
large number of people. Deft. had a shop 
in London for animals & birds & in the past 
winter had had a sideshow of animals during 
the circus which pltf. was holding at Olympia. 
In 1928 he started a travelling Zoo, & 
shortly before the action he added a circus 
& advertised it as ‘‘ Chapman’s London 
Olympia Zoo & Circus.”’ Pitf. commenced 
an action against deft. for an injunction to 
restrain him from using the words ‘‘ London 
Olympia ” as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment & gave notice of motion for an inter- 
locutory injunction :—Held: the words 
‘*London Olympia Circus’? had come to 
mean pltf.’s circus. An interlocutory in- 
junction was granted restraining deft. from 
using the words ‘‘ London Olympia’”’ in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Circus.—MILLS v. CHAPMAN (1930), 47 
R. P. C. 115. 








1155. Add. Annotation :—Consd. Lyons & Co. v. 


1163a. 


Lyons (1931), 49 R. P. C. 188. 


.}—Pltfis. brought an action to 
restrain deft. from passing off goods not of 
Itfs.” manufacture as & for pltfs.’ goods. 
eft. was originally registered under the 
name of Sidney Lyons, but his name was later 








PART V. SECT. 3, SUB-SECT. 2.—A. 
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1168a. 


Vol. XLHI._Trade Marks, Trade Names and Designs. Cases 1168a—12383a. 


changed to Joseph Lyons. Pitf. co. was well 
known & had two hundred & fifty shops in 
Great Britain, four of which were situated in 
thé neighbourhood of Brighton. Pltfs. also 
had two hundred thousand retail agents, & 
spent one hundred thousand pounds per 
annum on the advertisement of their tea. 
Deft. who was the keeper of a boarding 
establishment at Brighton had notepa er 
headed ‘‘J. Lyons food specialists.’ ie 
advertised for canvassers & his advertise- 
ment read ‘' J. Lyons require....’” He 
provided his canvassers with sets of packets : 
(i) a cardboard box labelled ‘‘ J. Lyons, pure 
domestic cocoa,’”’ (ii) a packet of J. Lyons’ 
cake flour, & (iii) a silver foil packet con- 
taining tea & bearing a label worded “ J. 
Lyons’ superior tea Brighton depot 8d. net 
wt. 3? Ib.” Pitfs. sold tea in quarter-pound 
packets with a label also printed in blue 
on a white ground, & worded ‘ Lyons tea, 
J. Lyons & Co., Ltd., Cadby Hall, Ken- 
sington.’’ Plitfs. alleged that by reason of 
the similarity between deft.’s goods sold by 
the canvassers on behalf of deft., deft. had 
intended to deceive & had deceived the public 
into buying his goods as & for those of pltfs. 
Deft. denied that the acts complained of were 
calculated to deceive or that they had led to 
deception. He further claimed to be entitled 
to trade under his own name provided that his 
trade was lawful & not calculated to deceive 
——Held : the phrases ‘‘ Lyons Tea ”’ & ‘‘ Lyons 
Cocoa ’’ had come to mean the goods of 
plitfis., the quarter-pound packets of tea, sold 
by pltfs. & deft. respectively, were exceed- 
ingly alike, the phrase ‘“‘ Brighton depot ” 
was misleading, deft. had intended to deceive 
& had deceived the public into buying his 
goods as & for pltfs.’ goods. An injunction 
was granted, together with five pounds 
damages & costs.—Lyons (J.) & Co., Lrn. 
v. Lyons (J.) (1931), 49 R. P. C. 188. 


——— Custom of mining company. ]}—- 
Held: (1) the valley containing the bed of 
minerals a part of which was owned by the 
Spanish Co. had become known as the Tigon 
Basin, & therefore the word ‘“ Tigon’’ had 
acquired a geographical significance ; (2) hav- 
ing regard to such gevgraphical significance 
& the custom of mining companies operating 
in the same area to adopt a name by reference 
to the geographical name of that area, coupled 
with the name of a point of the compass, the 
use by deft. co. of the word “‘ Tigon ’’ was not 
ealculated to deceive or cause confusion in 
the minds of the public; (3) as pltf. co. 
themselves had marketed neither sulphur 
nor any other product under the name 
‘‘ Tigon,”’ there was nothing which, by the 
use of the word ‘‘ Tigon,’’ deft. co. could sell 
or pass off as or for the product or goods of 
pltf. co. The action was dismissed with 
costs, & pltf. co. having been granted an 
interlocutory injunction on motion with the 
usual undertaking, an inquiry as to damages 
was ordered on the application of deft. co., 
the costa of that inquiry being reserved.— 
Ticon Minina & FINANCE CoRPN., LTD. v. 
Sours Ticon Minine Co., Lrp. (1931), 48 
R. P. C. 628. 





1199. Add. Annotation :—Refd. C. & A. Modes, 


Ltd. v. Central Purchasing Assocn., Ltd. 
(1980), 48 R. P. ©. 168. 


1207a. —_- ——_.]——C. & A. Mopns, Lr. v. 
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1212b. —.} 


12383a. 


CENTRAL PurcHasine Assocn., Lip. (1980), 
48 R. P. C. 163. 


-]—Pltf. co. was a public co, 
with a large capital incorporated in Feb. 
1924, for the purpose of carrying on the 
business of English & foreign chemists & 
druggists, wholesale & retail, a number 
f retail shops in the West End of London, 
their most outlying shop being in Knighta- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft. co., 
pltf. co. sought an injunction to restrain deft. 
co. from trading under the name of Eppels, 
Ltd. :—-Held: on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction.—HEprELis, LTp. v. 
EpPEets, Lrp. & Epprern I. J. (1928), 46 
R. P. C. 96. 








MADEIRA House Co., Lrp. 
v. MapErrA House (Lonpon), Lip. (1930), 
47 R. P. C. 481. 





1215a. ———- ——-.]—Socitrt La PARFUMERIE 


NILDE v. ERNALDE, Lrp. & FRyER, No. 629a, 
ante. 


-}--In 1909 pltfs. commenced the sale 
in England of storage battcries made by 
them in America in accordance with certain 
letters patent granted between the years 
1900 & 1908. The storage batteries were 
imported & sold as Edison storage batteries 
by deft. Monnot & later by defts. Edison 
Accumulators, Ltd.. who did so in accordance 
with the terms of various agreements made 
between them & pltfs. In 1929, Edison 
Accumulators. Ltd., changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd.. & the two cos. com- 
menced to manufacture & sell in England 
storage batteries made by them under the 
name Edison. Plitfs. commenced an action 
to restrain defts. from passing off their 
batteries as those of pltfs. & from using the 
expression ‘‘ Edison Accumulators ” as part 
of their name. Defts. admitted that they 
had sold storage batteries not of pltfs.’ 
manufacture as Edison batteries. but alleged 
that the name Edison was not distinctive 
of pltfs.” goods, but was descriptive of all 
types of nickel alkaline batteries, & par- 
ticularly those made in accordance with 
certain letters patent, & that they were 
entitled to continue to describe the goods 
sold by them as Edison storage batteries :— 
Held: the words ‘‘ Edison accumulators ”’ & 
‘‘ Edison storage batteries’? were at the 
date of the writ distinctive of pltf.’s goods, & 
that defts. intended to pass off goods made 
by them as those of plitfs. Injunctions were 
ag restraining defts. from passing off 

from using the expression ‘‘ Edison 
Accumulators ”’ as part of their name, with 
costs. An inquiry as to damages was 
refused. EDISON STORAGE Batrery Co. 
v. BRITANNIA Batreries, Lrp. (1931), 48 
R. P. C. $50. 





1283b. 


1248a. 


~.}—-Pitf. sold greyhound race 
programmes outside dog racing tracks known 
as outside cards. His cards were a light 
green in colour with the names of the dogs 
running printed & a selection of dogs to win 
made under the pseudonym ‘“ Stirling.” 
These cards became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards which were first a 
buff colour but subsequently were coloured 
light green. He then registered under 
Business Names Act, 1916 (c. 58), the 
business name of Bi being the pro- 
pee & publisher of Stirling race cards. 

hortly afterwards he incorporated deft. co. 
which he called Stirling Press, Ltd., & his 
race cards had printed on them “ published 
by Stirling Press. Ltd.’’ On the evidence 
the ct. was satisfied that some of the sellers 
of deft.’s cards sold them as Stirling cards :— 
Held: there had been a deliberate attempt 
to sell defts.’ cards as pltf.’s cards. An 
injunction was granted to restrain defts. & 
each of them from printing. publishing, 
selling or distributing greyhound racing 
programmes not being the programmes of 
pitf. as Stirling cards.—SHALLIS v. FREEMAN 
ene Press, Lrp. (1931), 48 R. P. C: 


1242. Add. Annotation :-—Refd. Re Hammermill 


Paper Co.’s Opposition, Re Pirie & Sons, Ltd. 
(1932), 146 L. T. 493. 

-+-In 1899 a trade mark, consisting 
of the word ‘ Lektrik,’ was registered in 
a number of classes, including a registration 
in class 50 in respect of articles not included 
in other classes made of vulcanised fibre, 
& various other goods. In 1931 pltfs., who 
were the registered proprietors of the mark, 
brought an action against Letrik, Ltd., for 
infringement of the mark & passing off by 
the use upon or in connection with electrical 
hair combs of the word “ Letrik.” Pltfs. 
manufactured & sould electrical goods & 
accessories, & they alleged that they had 
manufactured & sold under their trade mark 
“ Lektrik ’’ large quantities of electrical 
apparatus & accessories for use in con- 
nection with electrical hair wavers, hair 
dryers, & other hairdressing appliances. 
Defts. denied that the goods in respect of 
which pltfs.’ mark was registered included 
electrical hair combs, & they further denied 
that pltfs. had manufactured & sold electrical 
apparatus for use in connection with hair- 
dressing appliances as alleged, save in so far 
as pltfs. might have sold the usual switches, 
plugs, & sockets necessary in any electrical 
installation, & defts. denied that the mark 
‘* Lektrik’’ was distinctive of pltfs. in con- 
nection with hairdressing appliances. Defts. 
moved to rectify the register by excluding 
from the n Seo iee of goods, in respect 
of which the marks in class 50 & another 
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class were registered, electrical hair combs 
& goods of a like description, on the ground 
of non-user of the marks in connection with 
such goods :—Held: plitfs. had never manu- 
factured combs, & the user of their mark had 
been on & in connection with goods of a 
wholly different character; the trade in 
electric light & heat accessories was distinct 
from the trade in combs & toilet articles, 
& the use of defts.’ mark could not legiti- 
mately be said to constitute an infringement 
of pltfs.’ registered mark, or to be calculated 
to induce the belief that defts.’ combs were 
of pitfs.’ manufacture or merchandise. The 
action was dismissed with costes & an order 
to rectify the register was made, as to the 
trade mark registered in class 50, in the terms 
of the notice of motion.—LUNDBERG (A. P.) 
& Sons, Lrp. v. LETRIK, Lrp., Re LUNDBERG 
(A. P.) & Sons, Lrp., TRaDE Marks Nos. 
223,405 & 223,408 (1931), 49 R. P. C. 15. 


1248b. Name must be attached to goods.|— 


TIGON MINING & FINANCE CORPN., LID. v. 
SoutH Ticon Minna Co., Lrp., No. 1168a, 
ante. 


1266a. ‘‘ Navy-Spot ’’—-For ‘‘ Blue-Spot.’’}—Pltf. 


co., who were manufacturers of wireless 
apparatus, & had sold large quantities of 
loudspeaker units under the mark ‘ Blue- 
Spot ” & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by the use 
upon or in connection therewith of the word 
‘* Navy-Spot ” or by using a similar get-up. 
The form & appearance of the two loud- 
speaker units were almost identical. Defts. 
admitted that the word ‘ Blue-Spot”’ was 
distinctive of pltfs., but they alleged that- 
their units were always sold in their cartons, 
which were different from pltfs.’ The 
trial of the action was not defended :—Held: 
defts.’ loudspeaker units as sold were calcu- 
lated to deceive & to be passed off as pltfs.’. 
An injunction was granted & an inquiry as 
to damages was ordered, & an order as to 
delivery up of defts.’ cartons & all parts of 
the units bearing the word ‘ Navy-Spot ” 
was made.—IDEAL WERKE A. G. v. WIL- 
LESDEN & District LicgHTr SuPppLty Co., 
Lrp. (1930), 48 R. P. C. 128. 


1280. Add. Annotations :—Consd. Mathieson v. 


Pitman (Sir Isaac) & Sons. Ltd. (1980), 47 
R P. C. 641. Refd. T. & O. Associated 
Industries, Ltd. v. Victoria Wagon Works, 
Ltd. (1930), 48 R. P. C. 148. 


1289. Add. Annotation :—Retd. Houghton v. Film 


none Offices, Lid. (1931), 48 R. P. C. 


1817. Add. Annotation :—Generally, Refd. Cham- 


pagne Heidsieck et Cie Monopole Société 
Anonyme v. Buxton, [1930] 1 Ch. 330. 


1822. Add. Annotation :—Consd. Reddaway & 


Co., Ltd. v. Hartley (1931), 47 T. L. R. 226. 


EWwSs THOMPEAON, LTD. 


PART V. SECT. 5, SUB-SECT. 4.— 
A. (6) ii. 


sl. “ Mulsol "°—“ Monsol.”"}—Held : 
the words were not ro similar as to be 
likely to cauxe any ordinary purchaser 
to confuse goods marke: or deerribed 
as “ Mulsol’’ with goods marked or 
described a ‘ Monsol.""—MoND Star- 
FORDRIIRE REFINING Co., LTn. »p, 
Eitis HAKLEM (1929), 41 C. L. R. 


PART V. SECT. 5, SUB-SECT. 4.- 
B. (b). 


1271 ii. —-—- —— .}— Where gooda are 
ordinarily sold by retail. a mere general 
resemblance with pltf.’s gooda at a 
distance is pot enough to entitle bim to 
sueceed in a passing-off suit. The teat 
which the ct. will apply ia the pro- 
bability of confusion at tbat distance 
whieh would ordinarily intervene 
between the purchaser & the seller, or 
between the purchaser & the goods if 
they were placed upon the counter. 
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». MATTH 
(1927), 28 8. R. N. 8. W. 15.— AUS. 
PART V. SECT. 5, SUB-SECT. 5.— 
©. (b) {. 


1818 iv. -—--WriItTwortt HER- 
RERT, LTD. v. JAMNADAS LEMCTIAND 
es (1927), I. L. R. 52 Bom. 228.— 


1818 v. ———.}-HaRRy Horxe Co. 
v. ScuwaRTz & Sons, LTp., [1929] 2 
D. L. R. 791; 60 N. S. R. 610,— 





1415a. 


PART V. SECT. 6, SUB-BECT. 2.—A. 


14301 1. Party having no interest. |— 
Appit. co. was the manufacturer of 
** Oran 


is aold 
was ured by the bottlers, in accordance 
with a formula supplied by appit., in 
the preparation o 1] 


ormin 
nis 
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13508, ——.]-—-Wizson'’s & Marumeon’s, Lrv. v. 


MEYNELL & Sons, Lrp., Re Wrison’s & 
MATHIESON’S LTD.’8 APPLICATION, No. 
1120¢, ante. 


1350b. ——-.}—Pltf. co. claimed an injunction to 


restrain deft. co. passing off emollient tablets 
as & for plitf. co.'s goods. In 1916 the trade 
_mark “ Snowfire.’’ was registered in class 48 

of which pltf. co. was the registered owner. 
The trade mark had been exclusively adver- 
tised & used in connection with an emollient 
preparation to be used for chapped hands 
& cracked lips. On one side of the carton 
containing the oie alone ‘was the word 
‘* Snowfire ”’ in black on a red sky with snow 
mountains against a black background 
representing a dark sky & a brazier with a 
bright red flame & the words ‘‘ Chapped 
Hands.”” On the other side were snow 
mountains against a black sky, the words 
‘*Snowfire,’”’ ‘‘ Cracked Lips,’’ & ‘‘ Chapped 
Hands.”’ Deft. co.’s carton showed on one 
side snow mountains with ‘‘ Sunshine Snow ”’ 
written below in red & a red sun with yellow 
rays, & on the other side the words ‘ Sun- 
shine Snow ”’ were put into the sky instead 
of being placed down below & the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 
monopoly & the manner of the packing were 
common to the trade, & that the get-up was 
not calculated to deceive:—Held; the 
manner in which the product was packed & 
the shape & colour of the cartons was common 
to the trade, & pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of plitf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark ‘‘ Snowtire,’’ but deft. 
co.’s get-up showed snow & the sun having 
reference to the name ‘“ Sunshine Snow ”’ 
& there was nothing in the package or the 
get-up of deft. co.’s goods which so nearly 
represented pltf. co.’s goods in any distinctive 
feature as to be calculated to deceive; & 
there had been no infringement of pltf.’s 
trade mark. The action was dismissed with 
costs.—HAMPSHIRE (F. W.) & Co. (1927), 
LTD. v. GENERAL KAPUTINE SYNDICATE, 
Lrp. (1980), 47 R. P. C. 437. 


1854. Add. _ Annotation :—Refd. E. P. Mohamed 


Noardin v. S. E. S. Abdul Kareem & Co. 
(1931), 48 R. P. C. 491. 

Particulars — When _ ordered.}—— Where 
@ paragraph of the defence admitted the 
selling Be defts. of certain articles, an order 
for further particulars of goods of which 
pitfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over a song period of years by defts. was 
calculated to deceive, & that defts. had in 
fact deceived, particulars of the acts of actual 
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less than 1 per cent. of 
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sold by the bottle 
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Applit. sued resp. for passi 
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1427a. 


1431ia. 


rs within their 
their customers. i 


| 
tured or sold by 


passing off which pltfs. intended to rely on 
at the trial were ordered to be given.— 
JEYnS SaniTary Compounps Co., Lin. v. 
PHILADELPHUS JEYES & Oo., Lrp. (1929), 
46 R. P. C. 236, 


1428. After this case add :— 


Commission—Evidence immatertal to issue 
pleaded. |}—-See EvipENcE, No. 6269a. 


-}—Plitfs. were manufacturers 
of a sweetmeat in the form of a transparent 
pepper cube. They were the owners of a 
trade mark consisting of the word Glacier 
registered in class 42. Their sweetmeat 
had the word Fox stamped upon its base. 
Pitfs. had a substantial trade & their goods 
were very well known to the public. Deft. 
owned a number of retail shops in Leicester. 
He sold various kinds of sweetmeats, includ- 
ing one in the form of a transparent pepper- 
mint cube. Pitfs. alleged that sweetmeats 
of this last kind had been sold by deft.’s 
shop assistants in response to requests by 
customers for Glacier mints. Five instances 
of passing off were alleged. In each case the 
sale complained of was alleged to have been 
in response to an oral trap order given by a 
person on behalf of pltfs. Pltfs. commenced 
an action to restrain passing off sweetmeats 
not of pltfs.’ manufacture as & for pltfs.’ 
Glacier Mints. Deft. denied the alleged 
passing off. The action subsequently came 
on for trial :—Held: in each of the alleged 
cases of passing off it was conceivable that 
deft.’s shop assistant did not hear, or did not 
properly hear, the word Glacier; the word 
might have been mistaken for a request for 
‘* glassy ’? sweets—for in Leicester sweetmeats 
of this character were often spoken of as 
‘* glassy’? mints; & plitfs.’ evidence was not 
sufficient to discharge the heavy onus placed 
upon them in an allegation of passing off. 
The action was dismissed with costs.—Fox’s 
GLACIER MINTS, LTD. v. JOBLINGS (1932), 49 
R. P. C. 352. 


Strict proof required.}—Pltfs. were 
the registered proprietors of the trade mark 
‘Castrol’ in class 47. Deft., who owned 
a garage, sold there petrol & lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile & a half away & he got his wife to sell 
the very small amount of petrol & oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words ‘‘ Wakefield Castrol.” 
Pitfs., to protect their trade. sent out em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
called at deft.’s house, & after. asking for & 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.’ 
daughter, 14 years old, attended to customers 








except that appit. svpniied one of the 
ngredients contained in the finished 
article, & this of iteelf was not sufficient 
to identify the beverage sold to the 
public with the business of applt. so 
as to justify the assertion that the 
commodity sald to the public was the 
of 5 ee ORANGR CRUSH 
AUSTRALIA), LTD. v. GARTRELL ( 193): 
41 Cc. L. R. 282; 29 8. R. N.S. W. 
18; 446N.8R.W.W.N.1:; 23 AL, J, 
826; {1929] Argus L. R. 96.—AUE. 


off under 
h” a 


Oases 1481a—16516b. EnaruisHh anp Emprme Dicest Supp LeMent. 


& poured out of the tin on which the words 
‘* Wakefield Castrol” were blacked out a 
pint. The supply then gave out & she 
asked in the house whether there was any 
more XI. oil & was told there was not. The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt & she 
made out one for one pint of oi] 9d. The 
price 9d. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold. She was then told she had not given 
a receipt for Castrol & was asked to put the 
word Castrol on the receipt. She added the 
words ‘Castrol XL."’ Pltfs. claimed an 
injunction against deft., his servants, & 
agents :—Held: it was necessary in trap 
order cases for a pltf. to prove beyond per- 
adventure his case. but that had not here 
been done. as there was no suggestion that 
deft. had ever traded dishonestly at his 
garage & no proof that the daughter acted 
dishonestly : further. there was no evidence 
that a train was laid by deft. so as to enable 
an innocent agent to commit something 
which would amount to dishonest trading. 
Therefore no injunction could be granted 
against deft., & the action was dismissed 
with costs.—-WAKEFIELD (C. C.) & Co., 
Lrp. v. RUSSELL (1930), 47 R. P. C. 473. 


1442. Add. Annoiation :—Refd. Stone J. B. & Co. 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192. 


1442a. -.+ Plitfs.. a German co., had for many 
years manufactured & sold magnetos under 
the name “ Bosch’”’ & certain other marks 
such as ‘“ Z.R.4."" Before the war plitfs. 
formed a co. in America to make & sell 
magnetos, which co. was sequestrated in 
1917 & formed into the American Bosch 
Corpn. Since 1917 magnetos had been 
imported into this country, manufactured 
by the American Corpn. & bearing the word 
** Bosch ”’ as a part of the identifying marks. 
Pitfs. commenced an action against defts. 
to restrain them from passing off magnetos 
by using in connection with them the name 
‘* Bosch” & such marks as ‘ Z.R.4.’’ :— 
Held: there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing words, & accord- 
ingly the word ‘‘ Bosch ’’ when applied to 
magnetos was not distinctive of pltfs.; & 
deft. was not intending to pass off magnetos 
not manufactured by pltfs. as manufactured 
by them.—RoBERT I3oscH AKTIENGESELL- 
SCHAFT v. CooK (It. H.) & Co. (1930), 47 
R. P. C. 462. 


1448a. -J)— HAMPSHIRE (F. W.) & Co. (1927); 
Lrp. v. GENERAL KAPUTINE SYNDICATE, 
Lrp., No. 1350b, ante. 

1458. Add. Annotation :—Folld. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. C. 96. 


1462a. .}— Pitfs. commenced an action asking 
for an injunction to restrain the defts. from 
Morea off as & for their goods hosiery not 

eing their hosiery by using upon or in con- 
nection therewith the word ‘ Trinity’ or 





any other word only colourably differing 
therefrom. Pltfs. were the red pro- 

rietors of a Trade Mark No. 321,009 regis- 

red in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
triangle within which was a monogram, & 
the word ‘‘ Brand ” below the triangle. On 
their hosiery, however, they had used a 
mark consisting of the words ‘“ Trinity 
Street Brand,” above ‘‘ All Pure Wool made 
in England,”’ the word ‘‘ Trinity ’’ being in 
large letters & the word ‘‘ Street’ in small 
letters, & against those words was ‘‘ Regis- 
tered 321,009.” Defts.’ hosiery was dyed 
by a firm, whose works were in Trinity Lane, 
Hinckley, & they put on a mark consisting 
of the words “ Trinity Dye & Finish,’’ above 
a shield containing a representation of the 
arms of the Borough of Hinckley :—Held: 
pltfs., having wnade a misrepresentation in 
the mark which they had used that it was a 
registered trade mark, had disentitled them- 
selves to relief & that the motion must be 
refused. The costs were ordered to be 
defts.’ costs in the action.—Jounson & Son 
(LOUGHBOROUGH), Lrp. v. Purrer (W.) & 
Co., Lrp. (1930), 47 R. P. C. 95. 


1516a. ——— -}—Pitfis. had for some 
years sold motor car windscreen wipers 
marked with the words ‘‘ Vokes-Folberth,”’ 
“OC. G. Vokes & Co.”’ & with pltfs.’ address. 
Such wipers were manufactured for pltfs. 
by the &: Co. under an agreement which 
prohibited the C. Co. from manufacturing 
such wipers otherwise than to pltfs.’ order & 
from selling such wipers to persons other than 
pitfs. The C. Co. wrongfully sold a number 
of such wipers marked as above to deft. E., 
who resold a number of such wipers to defts. 
The Marble Arch Motor Supplies, Ltd., who 
resold to the public. Pltfs. instituted an 
action against defts., claiming an injunction 
to restrain passing off, an inquiry as to dam- 
ages, & an order for delivery up :—Held: 
the wipers complained of had been manu- 
factured & sold to deft. E. by the C. Co. 
wrongfully & in breach of duty to pltfs. : 
such wipers, not having been selected or 
marketed by pltfs., were spurious, & the sale 
thereof by defts. constituted actionable 
passing off: both deftse. had purchased 
innocently, & there being no evidence of sales 
by defts. of spurious wipers subsequently to 
complaint being made by pltfs., an inquiry 
as to damages must be refused: both defts. 
had, subsequently to complaint being made 
by pltfs., maintained their right to sell the 
spurious wipers, & the action was maintain- 
able. An injunction to restrain passing off 
was granted against both defts., & an order 
for delivery ue was made against defts. 
Marble Arch Motor Supplies, Ltd. Defts. 
appealed, but the appeal was, by consent, 
dismissed.—C. G. Vokrs, LTp. v. EVANS 
(F. J.) & Marsie Arco MotTror SUpPtuigs, 
Lip. (1931), 49 R. P. O. 140, C. A. 


1516b. Inquiry as to damages.}—C. G. 
Voxss, Lrp. v. Evans (F. J.) & LE 
ArcH Moror Svuppiiss, Lrp., No. 1616a, 
ante. 








PART V. SECT. 6, SUB-SECT. 6.—E. (b). 
1460 i. Use of letters 2 EG—Whether bar to relicf.|—AXGELIDES ¥. JAMES STEDMAN HENDERSONS SWEETS, LTD. (1927), 
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40 C. L. R. 43.—AUS. 


1557a. a] 


1586a. 


Vol. XLIZ1.—Trade Marks, Trade Names and Designs. Cases 15616c—1596a. 


1516c. Order for delivery up.]—O. G. 


VoOKEs, Lrp. v. Evans (F. J.) & MARBLE 
ae Moror Supriizs, Lrp., No. 1516a, 
ante. 

Resps. had used for many 
years in India a ticket containing a picture 
of a lotus flower & also a combinaton of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a Jotus flower, & a combina- 
tion of three marks similar in general appear- 
ance to resps.’ three marks, but with a rose 
instead of a lotus flower. The ct. at: Allaha- 
bad found that applts. had adopted these 
marks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 
injunction & damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Ks.25,000. 
The ct. awarded damages on the following 
basis: applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Rs.3,200,000; the ct. assumed 





that, if offered without these marks, only 
40 per cent. of this quantity would have 
been sold, & gave as damages 9 per cent. as 
rofit on the remaining 60 per cent., t.e. 
s.172,800. Applts. appealed :—Held: the 
injunction was rightly granted, but the 
damayes must be calculated by estimating 
the trade lost to resps. by reason of the use 
of applts.’ marks. & the damages should be 
reduced to Rs.67,000.—JcGo1 LAL-KAMLA- 
PAT & JUGGILAL- KAMLAPAT MILLS OF 
CAWNPORE v. SwapeEsHr Co., Lrp. (1928), 
46 R. P. C. 74, P. C. 


1570. Add. Annotations :—Apld. The Young Sid, 


[1929} FP. 190; Co-operative Wholesale 
Society, Ltd. v. Lally (1980), 23 B. W. C. C. 
513. Refd. Brown v. Dagenham U. D. C. 
(1929), 98 L. J. K. B. 565 ; Clark v. Urquhart, 
Stracey v. Urquhart, [1930] A. C. 28; Lloyd 
del Pacifico v. Board of Trade (1980), 46 
T. L. R. 476; London Welsh Estates, Ltd. 
v. Philip (1931), 144 L. T. 643; Midland 
Employers’ Mutual Assurance, Ltd. v. Lewis 
(1930), 23 B. W. C. C. 192. 


Part Vi.—Royal Arms. 


—-—— Application for transfer to 
King’s Bench Division—For trial by Jury at 
Assizes.]-—- RoyaAL WARRANT HOLDERS 








ASSOCN. v. SLOAN, Lrn, (1931), 48 R. P. C. 
387. 


oabainlity of damage to be shown.|}—- PART V. SECT. 6, SUB-SECT. 7.— 
REWSTER TRANSPORT CoO. v. ROCKY F. (c). 

Mr. Tours & TRANSPORT Co, (Alta.), 

1688 1. Whether granted—Reasonable (1929) 4 D. L. KR. 413.—CAN. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (b) ii. 


1559 iti, ——.J—Juear LaLt-KaMma- 
LAPAT 0. SWADESHI MILLS Co., LTD. 
(1928), L. R. 66 Ind. App. 1.—IND. 


VAI 54" 


Cases 25——115. 


ENGLISH AND Emprre Diarst SuPPLEMENT. 


TRAMWAYS AND LIGHT RAILWAYS. 


25. Add. Annotation :—Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


PART I. SECT. 3, SUB-SECT. 4.—A. 

34 i. Extent of obligation to renair.}— 
The Hobart Tramway Company’s Act, 
1884, ws sect. 15 (2), requires the 
Hobart Corpn. as the successor of the 
Tramway Co., “to cause the place 
where the road is opened or broken up, 
to be fenced & watched, & to be 
properly Hghted at night where this 
8 necessary for the public safety °’ :— 
Held: the qualification expressed by 
the words “ where this is necessary,” 
etc., extends to the whole sub-sect.— 
SEYMOUR v. HORART CORPN., 22 
Tas. L. R. 46.—AUS., 


PART I. SECT. 4, SUB-SECT. 38. 


m i. —— What amounts to breach.)— 
GLAsGOW CORPN. v. STRATHERN, [1929) 
S. Cc. (J.) 5.— SCOT. 


PART IV. 


h (p. 365) i. -]—A street. railway 
company operating within a province, 
originally incorporated by a provincia) 
legislature, but whose undertaking was 
subsequertly declared by a Dominion 
Act to be a work for the general advan- 
tage of Canada, is not subject to the 
jurisdiction of a public service coin- 
mission created by the province, but 
the execution of its powers is, by the 
prov ivous of the Railway Act, within 
he jurisdiction of the Board of Rail- 
way Comrs. for Canada.— QUEBEC Ry. 
Lient & PowrR Co. v. MONTCALM 
LAND Co., (1928] 1 D. L. R. 143; 34 





Can. Ry. Cas. 275; [1927] S. Cc. R 
§45.—CAN, 
ff (p. 365) i. ——— Kremplion—Con- 


tract of agqreement.}—-In an action to 
recover from deft. co. certain fees 
alleged to be payable under a bye-law 
of plitf. corpn. passed under Public 
Vehicles Act, R. S. O., 27, 8 40-- 
Held: an agreement for exemption 
from taxation epee to the operation 
of vehicJes partiy within & partly 
without the city.— Orrawa v. OTTAWA 
ELEcTrRic Co., (1930) 1D. i. R. 5515 
36C. R.C. 192; 64 O. L. R. 537.—-CAN, 

ff (p. 366) i. -—— —-—-.)—SyYMowr 1. 
WINNIPEG Evec. Co., [1928] 1 D. L. R. 
169; 37 Man. L » 170; [1927] 3 
w. W. R. 620; affg. & C nom. 
WINNIPEG ELEC. Co. vu. S¥MONB, [1929] 
20. L. R. 197; [1928] & C. RR. 627.— 
CAN. 

ff (p. 366) ti, -——- ——.]--MorGAN 
t. BRITISH COLUMBIA ELECTRIC Ry -Co., 
f1930} 2 W. W. R. 776; 4D. GL. R 
30; 42 B.C. R. 382.--CAN. 

ff (p. 366) iii, ——- ——.|+—ALLEN 1. 
IDMONTON (CITY), [1930] 2 W. W. R. 
25:3). L. R. 539; 37 C. R.C. 23; 24 
Alta. L. Rt. 458.—CAN. 

ff (p. 366) iv. ——- ——-.}—Held: 
t was the duty of dofts.’ motorman to 
take all precautions to avoid a danger 
which war reasonably to be autici- 
pated ; but he could not have antici- 
pated that the driver of the automobile 
which he saw In front of him was going 
to run her vehiclo out from the kerb 
80 as to be tn his way, & when he saw 
that an accident wags imminent he did 


Part |.—Tramways. 


115. Add. Annotation :—Generally, Refd. Oxford 
Corpn. v. Oxford Electric Co. (1930), 143 L. T. 


577. 


everything possible to prevent a 
collision.— MALONEY v. HAMILTON ST. 
R. Co., [1930] 1 D. L. R. 268; 36 
Cc. R. Oo. 211; 64 0. L. R. 444.-—CAN, 
rr (p. 366) i. ——— ——.]}—-MERCER 
v. BRITISH COLUMBIA ELECTRIC Ry. 
Co., [1931] 1 W. W. R. 550.—CAN. 
rr. (p. 366) if. +- -- ——.]--When a 
street car Js travelling on its own right 


‘of way, not on a highway, the high 


speed of the car is not @ ground of 
negligence unless there was some reason 
for the motorman anticipating an 
emergencry.-- NIXON vt. OTTAWA ELEC- 
rue, Ry. Co., [1982] O. R. 3893) 3 
DD. L. R.263.- CAN. 


aaa (p. 366) 1. ——.J— PRONEK 
1. WINNIPEG SELKIRK & LAKE WINNI1- 
PEG Ry. Co., (1928) 2 D. L. R. 725; 
{1928] 1 W. W. R. 857; 84 Can. Ry. 
Cas. 261; 37 Man. L. R. 320; revsd. sub 
nom. WINNIPEG, SELEKIRK & LAKE 
WInnrpea Ry. Co. ®. PRONEK, [1929] 
2D. L. R. &1; 8. C. R. 314: 35 Can. 
» revsd., [1932] 3W. W.R. 
~~CAN. 











440 PLC. 
aaa (p. 366) ii. -}~The 
duty of a railway co. towards its 


passengers for hire is to take reason- 
able care, including in that the use of 
skill & foresight, to see that its carriages 
are reasonably safe for persons using 
them in the ordinary & customary 
manner & with reasonable care; but 
this does not mean that. the co. should 
be beld to have ahsolutely warranted 
their safcty. With respect to the 
constructional type of the steps of 
street railway cars, the duty of the co. 
under the above rule is fulfilled when 
it purehases from the best manu- 
facturers equipinent of the type 
customarily used for that traffle or 
itself manufactures such equipment 
in accordance with the design custom- 
arily employed by street railway 
companies ; provided, of course, there 
is no special defect in the individual 
car in question.—GrBBIE v. SASKA- 
TOON, Crry oF, [1930] 2 W. W. R. 625; 
4D. L. RR. 543.—CAN. 

hh (p. 367) i. — Slippery step. )|-—— 
ChiIPPENDALE v0. WINNIPEG ICLEC. Co., 
(1928]1D.L. R.920; (1928) 1 W. W.R. 
238; 37 Man. L. R. 207.—-CAN. 


hh (p. 367) ti. Displacement of 
platform on strecl.J—ZEIDEL ov. WINNT- 
rea Evectric Co., (1928) 3 Dp. L. R. 
570; [1928]2W.W.R. 801; 34 aedes 
Cas. 267; 37 Man. L. R. 412; reved., 
sub nom. WINNIPEG ELECTRIC Co. », 
ZEUDEL, (1929) 3 D. L. Rh. 610; S.C. R. 
538.—CAN. 

ll (p. 367). Affa. suti nom. WINNIPEG 
Evecrric Co. v. Scort, [192812 D.L. R. 
420; (1928)38.C. R. 62; 34 Can. Ry. Cas. 
260.—CAN. 


00 (p. 367). Revad. sub nom. WINNI- 
PRG ELECTRIC Co v. ODEGAARD, [1928] 
2D. 1. R. 297; [1928] S.C. R. 192,— 











CAN. 
co (p. 367) i. Starting car befcre 
passenger —-seated,) — The evidence 


showed that a female passenger entered 
a street car in the winter season, & 
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that there was water, snow & slush on 
the floor of the car at the time. While 
pitf. was in the front vestibule of the 
car, trying carefully to reach a_seat, 
the operator of the car suddenly, & 
before pltf. had reached a seat or a 

osition of safety, started the car. 

Itf. was thrown down & her leg 
broken :—~Held : the operator, know- 
ing the condition of the floor of the car, 
was negligent.—GLICoR v. Nova SCOTIA 
TRaMWAYSs & PowER Co. (1928), 60 
N. S. RR. 198.—CAN. 


oo (p. 367) ii. Colliston with 
aut le—Injury to plaintiff by auto- 
mobile.|—ATHONAS v. OTTAWA ELXC- 
TRICO Ry. Co., [1931] S.C. R. 139; 2 
D. L. R. 473.—OAN. 


00 (p. 367) ili. Misleading notire 
in car.J—Pltf., a passenger in a street- 
car operated by deft. Commission, was 
injured by a fall from the car & sued 
the Commission & a taxicab co. for 
dumages. Pltf. was standing on tho 
treadje of the car, when the emergency 
brake was suddenly applied & she was 
thrown against the exit) door which 
opened & she fell into the road :-— 
Held: the notice ‘‘ Do not stand on 
the treadle unless you wish to leave the 
var” was an invitation to stand on it 
if one wished to leave the car, & implied 
that it was a proper & safe place to 
stand whilst the car was in motion. 
The Commission was therefore Hable 
for ids ee iguana del v. NATIONAL 
Taxi, LTn., & TORONTO TRANSPORTA- 
TION COMMISSION, (1930] 4 D. L. R 
785; 660. L. R. 3.—CAN. 

tt (p. 367) i. ——.} SoUTH AUS- 
TRAIIAN RAILWAYS ComRs. t. BAKNES 
(1927), 40 C. L. R. 179.— AUS. 


sa. Agreement between street railway 
&> municipaliily—Not enforceable 
privale individual. }—Er p. NEW BRUNB- 
WICK PowER Co. (N. B.), [1928] 1 
D. L. R. 332.—CAN. 


sb. Ontario Railway Act, 1913, 
s. 246-—-Not applicable to railway 
declared to be for gencral advantage of 
Canada.) Held: the wey being 
one of Dominion status, s. 246 has 
no application in so far as it is sought 
thereby to impose an obligation on 
the nrunicipality to assume the owner- 
ship of the railway or in default submit 
to the continued exercise of the co.’s 
privileges, notwithstanding the expira- 
tion of the term of the franchise.— 








MERRITION v. NIAGARA, ST. CATH- 
ERINES & Cowes ate roy {1931] 
a ° ° ; 


1D. i. R. 371; R. 663; 
affd., 193813 2). L. R. 161; 66 0. L. R. 
500. ---CAN. 

sd. Limitation of action.}— The benefit 
of sect. 60 of Consolidated Railway 
& Light Co. Act, 1896, which pro- 
vides that actions for any damage or 
injury sustained by reason of the train- 
way or railway or the works or opera- 
tions of the co. shall be commenced 
within six months after the time when 
such damage was sustained, extends 
to employees of the co. as well as to the 
co. itself.— BENTLEY v. ALLEN & 


50. 


Add. Citations :—sub nom. Biees v. GREEN- 
FIELD & BENGER, 8 Mod. Rep. 217; sub nom. , 


TRESPASS. 


Part |.—In General. 


Briees v. GREINFEILD & Brnagr, 1 Stra. 


610. 


Vol. XLII. Cases 50—362a. 


Part Il.—Trespass to Land. 


99. Add. Annotation :—Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 


101 L. J. Ch. 63. 


116. Add. Annotations :—Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 

Stillwell v. 
Corpn. (1932), 76 Sol. Jo. 433. 

188. Add. Annotation :—As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs. 


101 L. J. Ch. 68; 


(1931), 101 L. J. Ch. 63. 


286. Add. Annotation :—Refd. Callard v. Beeney, 


[1980] 1 K. B. 353. 





247a. 


PART I. SECT. 1. 

_ 22 i, ——. Interference with super- 
incumbent air—Bodics traversing air 
without touch ing pround— Bullets. }— 
Deft., who at the time was upon his 
own property, fired a bullet from a 
rifle at & killed pltf.'s cat which was 
then on a shed on the adjoining 
tale ed occupied by plitf. The judge 

rected the jury that deft. had com- 
mitted a trespass for which he was 
liable in damages to pltf. :—Held: 
the direction was right.—Davirs v. 
BENNISON, 22 Tas. L. RK. 52.—AUS. 


PART II. SECT. 38, SUB-SECT. 1.—A. 


62 xx, —— ——-.-— HOLLINGSWORTH 
& WHITNEY, Ltn. v. WRieaT, [1930] 
3D. L. R. 996.—CAN. 

b i. Lease by committee — 
Trespas it owner.]—PHARSON _ ¥. 
DUKE, [1931] 2 W. W. R. 442.—CAN. 


PART II. BEC. oe Su ere ne: 1.— 
« (&)e 
g (p. 384) i. e/-CLARKE 1. 
COBURN LUMBER Co. (1929), 1M. P. R. 
579.—OAN. 


PART Kl. SECT. 8, SUB-SECT. 4.—A. 

sa. Locatee of Crown lands. |}-—HAMM 
v. KROKBACK & Co., BiuLv. KROKBACK 
& Co. (1928), 34 O. W. N. 81; affg., 
{1028} 2 D. L. R. 389.—CAN. 


PART Il. SECT. 8, SUB-SECT. 4.— 
H. (a). 








qit-— -——.]}—-A painter em- 
ployed under a contract with a firm of 
manufacturers, painted on the wall of a 
shop occupied by a tenant an adver- 
sign. He did the work with the 

per saion of the tenant, belug under 
he {mpreesion that the tonant was the 


owner, & here presented to his em- 


Holding public meeting on private land.] 
——Pltf. co. was formed to acquire & did in 
fact acquire land at H. to be laid out as a 
garden city under & by virtue of powers con- 
ferred by a private Act of Parliament. 
roads in the garden city were vested in the 
pltfs. & were to remain so vested until made 
up & taken over by the highway authority. 
Deft. gave notice that he intended to hold an 
open air meeting in the neighbourhood of a 
church on plitfs.’ property at the junction 


of two roads. 
but notices had been posted upon them 


These roads were not barred, 


announcing that they were private roads. 


Windsor 


They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pltfs. having sought an injunc- 
tion :—Held: it being clear that there was 
no public right of way along the roads in 
question, it was unnecessary to discuss the 
question about any right of holding a meeting 
at the junction of the roads, & plitfs. were 
entitled to an 


injunction. —HAMPSTEAD 


GARDEN SurnvuRB Trust, LTD. v. DENBOW 


The 


362a. 


ployers that he had the owner’s per- 
mission. In an actior by the owner 
of the property claiming damages 
against the painter & his employers :— 
Held: the owner was cntitled tu 
damages against both defts., the matter 
coinplained of being of such a per- 
mancnt nature as to cuuse injury to 
the reversion.— BiIRTCHNELL v. WALKER 
(FRED.) & Co. Pbty., Lrp. (1930), 
Argus L.R. 176.-—AUS. 


PART Il. SECT. 5, SUB-SECT. 6.—B. 

1(p. 400) i. —~ —.}—On an appeal 
from a judgment whereby pltf. in an 
action for trespass was awarded vindic- 
tive damages in addition to special dam- 
ages, beld that, in view of deft.’s persi-t- 
ence in trespassing in deflance of pltf.’s 
requests to desist, his violent & abusive 
conduct towards pltf., & the par- 
ticmlarly injurious & malicious manner 
in which certain of the trespasses were 
cominitted, the allowance of vindictive 
damages was justified & the amount 
thereof should not be reduced.— 
SPENCER v. GRANT, [1928] 1 D. L. R. 
820; [1928] 1 W. W. R. 190; 22 Sask. 
L. ry 3 5.—C ry 

b (p. 401) 1. —— Depreciation in 
value of a kd RP apa Ul removal 
of remains of building.|—SIMON  ¥. 
GASTONGUAY, [1931] 2 D. L. R. 
2M. P. R. 470.--CAN. 


PART Il. SECT. 6, SUB-SECT. 2.—B. 

sc. Possession of mother.j—The pos- 
session of a mother will uot be con- 
sidered tortious as aguinst the heir, 
being her own child, but will rather be 
treated as the possession of a guardian. 
—Dogkr d. Hoax v. Empey (1834), 3 
oO. S. 488.— CAN. 


PART II. SECT. 6, SUB-SECT. 8.—B. 
sd. Long possession of easement.|— 


23 





5; 


(1913), 77 J. P. 318. 
258. Add. Annotation :—Refd. Grant v. Derwent 

[1929] 1 Ch. 390. 
308a. No right to set up jus teriii.}—In an action 
of trespass a deft. cannot set up a jus tertii 
against a possessory title.—NICHOLLS  v. 
Evy Beet Suear Facrory, [1931] 2 Ch. 84; 
100 L. J. Ch. 259; 145 L. T. 118. 

- ---— Repair. ] 
casc for prostrating part, & building on part, 


To an action on the 





BROWN v. STREET (1844), 1 U. C. R. 
124.—CAN. 


PART II. SECT. 6, SUB-SECT. 6. 

ei. —— —-—-.}] ~The moueys pay- 
able under an agreement for the sale 
of land were assigned to deft. bank, 
& the purchaser, who was lu possession 
& had defaalted in his payments, 
agreed with the bank to pay over to It 
the proceeds of the crop on the part 
of the land which had been broken but 
had not been summer-fatowed for 
several vears, & also agreed to summer- 
fallow it without delay. He, however, 
having neglected to summer-fallow it, 
although the bank told bim that if he 
did not do so it would; &. having 
failed to carry out a promise given by 
him to the weed inspector to plough 
under the weeds, one C., acting 
under instructions from the bank, 
entered on the land & had ploughed 
under the weeds on a part of it when he 
wags ordered off by the purchaser :— 
Fleld: the bank & C. were Hable to the 
purchaser for damages for trespass. 
The bank was not in the position of a 
person who has a right to abate a 
nuisance with or without notice even 
ff a nuisance existed; nor, in the 
absence of a contract giving it a right 
of entry, bad it a right to enter on the 
principle that it was entitled toe pre- 
serve its security or prevent its fmpair- 
ment; & the evidence djd not support 
n finding that the entry was by leeve & 
licence. ROYAL BANK OF CANADA U. 
BENDIKSEN & IRELAND, [1028}) 2 
Ww. Ww. R. 27.—CAN. 


PART II. SECT. 6, SUB-SECT. 9. 


ef. Altstake as ta land entered upon.)— 
Munro v. PINDER LUMBER & MILLING 
Co. (1925), 52 N. B. R. 487.-—CAN. 


Cases 362a—788a. ENGLIsH AND Empire Digest SuPPLEMENT. 


of a wall, & laying materials on a close, in 
which wall & close pitf. was interested as 
reversioner, deft. pleaded that his own 
dwelling-house, which he was _ repairing, 
accidentally & without his default fell upon 
the wall & threw it down, & that r- 
wards, & before action brought, & within a 
reasonable time, deft. carefully, & at his own 
expense, erected & built the said wall upon 
the said close, &, in & about such erecting & 
building, necessarily & unavoidably com- 


mitted the grievances, etc., doing no un- 
necessary damage, etc., & thereupon & then, 
to wit at the times when, etc., at his own 
expense, repaired all damages sustained by 
a by reason of the grievances, etc. :— 

eld: on demurrer, no answer to the 
action.—-TAYLOR v. STENDALL (1845), 3 
Dow. & L. 161; 7Q. B. 684; 14L. J. Q. B. 
801; 56 L. T. O. S. 214; 9 Jur. 1006; 115 
E. R. 629. 


Part I1|—Trespass to Goods. 


448a. Bottles marked with name of plaintiff— 
Refilled by defendant.}—Applts., who were 
manufacturers of aerated water, marked 
their name on the bottles & claimed an 
exclusive right of property in them. Resp. 
was a grocer who had no contractual relation- 
ship with applts., & he had in his shop a 
soda fountain by means of which he sipped 
customers with aerated beverages for con- 
sumption off the premises. The customers 
had to bring a bottle or other receptacle, & 
in practice resp. filled it without examination 
& without inquiring into the customer’s 
right to use it. Occasionally applts.’ bottles 
were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 
with applits.’ name for the purpose of filling 
them with beverages :—Held: there was no 


duty on resp. to ascertain which bottles were 
applts.’ property, & the action failed. 

As in the particular case the requests to 
fill the bottles were in the nature of a trap 
order & were made with the authority of 
applts., no case of trespass was proved & 
for this reason the action failed (per CuR.).— 
LEITCH (WILLIAM) & Co., Lip. v. LEYDON, 
BARR (A. G.) & Co., LTD. v. MACGEOGHEGAN, 
[1931] A. C. 90; 100 L. J. P. C. 10; 144 
L. T. 218; 47 T. L. R. 81; 74 Sol. Jo. 
836, H. L. 


551. Add. Citations :—sub nom. Bicas v. BENGER, 


2 Ld. Raym. 1372; sub nom. Bricos v. 
GREINFEILD & BENGER, 1 Stra. 610. 


555a. Trap order.J—LrircH (WILLIAM) & Co., 


Lrp. v. Liypon, Barr (A. G.) & Co., Lrp. 
v. MACGEOGHEGAN, No. 448a, ante. 


Part IV.—Trespass to the Person. 


647. Add. Annotation :—Consd. Horsfield v. Brown, 
[19382] 1 K. B. 355. 


7838a. ——- —— ——- ——-.]—If_ A., having no 
right to apprehend B., direct a police officer 
to take B., & he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 


thinks proper, & the officer then take A., 
B.’s remedy against A. is, if any, by action 
on the case.—-HOPKINS v. CROWE (1836), 7 
C. & P. 873; 173 BE. fl. 166, N. P.; subse- 
queni proceedings, 4 Ad. & El. 774. 


Annotations :—Distd. Hudson v. Howard (1837), 1 Jur. 658, 
Refd. Kine v. Evershed (1847), 10 Q. B. 143; v. 
Coker (1853),.18 C. B. 850 : Derecourt v. Corbishley (1855), 


officer, leaving it to bim to act or not as he 1 Jur. N.S. 
PART II. SECT. 1, SUB-SECT. 1— Held: the bailiff was an independent plicity in the crime, to go to the civic 
B. (a). contractor & the co. was not liable.—- guards’ barracks, which pltfs. volun- 


433 i, Accidental act—Arising from ROMAN v. MoTORCAR LOAN ae LTp., turily did. When they reached the 


; es in ~ & Burns, [1930] 1 W. W. 
negligence — Ship.}—Wo.vERINE §.8.  & BURNS, (tot) BG. BL 457 -OAN. deft. the chit cuperintendent of the 


. © CANADIAN DREDGING Co., 
Aga 4p. L. R. 684; 65 O. L. R. 











- 7753 3 barracks they were questioned by 


civic ards for the county, & were 


— “ then detained in the barracks while 
ah CRN Pie ty. seni pao we the guards were endvavourin to pro- 
. assault. cure evidence. ‘They were not charged 

PART Ill. SECT. 5, SUB-SECT. 3.—B. —QOn appeal from a judgment for pltf. with any crime, nor wero they formally 
q i. -l—In an action for negli- {v an action for assault the dam arrested. They were detained in the 
gence causing damage to goods the were reduccd to $10, the assault ha barracks from an early hour of the 


measure of damages Is the depreciation been Bes technical one, which morning of one day until the evening 
oO 


in the valuc of the goods as the result apparently 
HODGKINSON 0. 


d been courted by plitf. of tho 


Nowing day, when, in conse- 


of the accident.—CorLry v. BINKEL- with o view to an action for damages.— oQnence of a letter of complaint frum 
1; [1928} 


STEIN, [1928] 3 D. L. R. 67 
3 W. W. R. 89.—CA 


W. W. R. 763.—CAN. 


TIN, [1928] 3 their solr,, they were formally arrested 


& charged with the crime & brought 
before a e comr., who remanded 


PART IV. SECT. 1, SUB-SECT. 5.—D. PART IV. SECT. 2, SUB-SECT, 2. them on ball to the next district ct. 





McNEILL vw. HiIte 731 i. —— 


644 vii. -— 
: o a . 296.— B olice officer—No fu 





Charge made to At that ct. the charge wan dismissed. 


action by It was admitted that pltfs, could have 


Rarmussen, been brought before a poace comr. on 


(19 -W.R. either of the two days during which 
ren Dive Ghee + Steere Fe ee kita Le heels CAN, W.R. they wore detained. Rach of. pitts. 


sp. Assault by bailiff—Independent 731 1 
contractor.}-—-Deft. co. authorised deft. 1 il. 





under a conditional sale agreement. 7 C- P. 69.—-CAN. 
In the course of the seizure B. broke 





then brought a civil bill against deft. 


Incorrect repetition tor damage for false imprisonment — 
B., who carried on business as 9 Of statement made by defendant causing & 


licensed bailiff, to seize a motor car 27 rést. SPARKS iv. 


Held: the detention of pitfa. amounted 


OSEPH (1858), in law to imprisonment, as it war a 


total restraint of their Hberty imposed 
uards. 


—— Detention without formal on them by the action of the G 


o i. 
open pitf.’s garage, & assaulted pitf. arrest.}—A felony having been 


It was the duty of deft., as the officer 


com- 
8 were awarded plitf. against mitted, a civic eu chee harder the responsible for such detention, to have 


amage 
both defts. The co. appealed :— two pltfs., whom 


uard 
24. 


ofcom- brought plitfs. before a peace comr. as 


Vol. XLIII.—Trespass. 


769. Add. Annotation :—As to (1) Refd. Lazard 


Bros. & Co. v. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 


(1931), 101 L. J. K. B. 65. 


soon as he reasonably could. Accord- 
ingly, a he ae not ay 80, he wba ed 

amages in respect o e 
ena that elapsed between the time 
when deft. could reasonably have 
brought pitfs. before a mre comr. & 
the time when he in oe 80.-—— 
aU v. CLINTON, (1930), Lh - 366.— 


o ii. ——— Submitting to be searched. | 
—Pitf. when shopping in deft.’s store 
was wrongly accused by a house 


detective of theft, &, in order to prevent 
the necessity of actual force being used 
or the creating of a scene, went at the 
detective’s request with her & the 
latter’s agsistant to a room where he 
was searched :—Held: deft. was liable 
in oN oy Da for false imprisonment.— 


CoNN AVID SPENCER, LTD., [1930] 
1 W. R. 26; 1D. L. R. 805; 42 
h, C. af "1298. —CAN, 


PART IV. SECT. 2, SUB-SECT. 3. 
sa. Warrant issued in course of duty 


25 


Cases 769-—852. 


852. Add. Annotation :—Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 


—By clerk of court—No gary )— 


NALTY v. HOWELL (1929), S 
23.—AUS. 


PART IV. SECT. 2, SUB-SECT. 4.-— 
A. mee 


765 i. Arreat on i oe 
Defective affidavit to fold batl—- 
Failure to allege notice in writing to 
gener “ required by Tudieature Act, 

S. B., 1927, 8. 32.J-—-ELSTON v. 
eae (1929), 1 uM. P. R. 421.—CAN. 


Cases 58—185a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


TROVER AND DETINUE. 
Part |——Nature and Subject-Matter. 


58. Add. Annotation :—Refd. Banco de Portugal v. Waterlow & Sons, Ltd. (1931), 100 L. J. K. B. 465. 


Part I]._—Liability for Conversion and Detinue. 


99. Add. Annotation :—Apprvd. Oakley v. Lyster, 
(1931) 1 K. B. 148. 


100. Add. Annotation :—Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

402. Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd. Leitch (William) & Co. v. Leydon, 
Barr (A. G.) & Co. v. Macgeoghegan (1930), 
47 T. L. R. 81, H. L.; United Fruit Co. v. 
Frederick Leyland & Co. (1930), 47 T. L. R. 
33; Savory & Co. v. Lloyds Bank. Ltd.. 
[1932] 2 K. B. 122. 

105a. ——1— There may be a conversion of 
goods even though deft. has never been in 
physical possession of them, if his act amounts 
to an absolute denial & repudiation of pltf.’s 
right.——OAKLFy v. LysTeR, [1931] 1 K. Bb. 
— 100 L. J. K. B. 177; 144 L. T. 363, 

» A. 


113. Add. Annotalion :—Refd. De Tchihatchef rv. 
Salerni Coupling, Ltd., [1982] 1 Ch. 330. 

139. Add. Annotation :—Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 

142. Add. Annotation :—Refd. Leitch (William) 
& Co. v. Leydon, Barr (A. G.) & Co. »v. 
Macgeoghegan (1930), 47 T. L. R. 81. 


156. Add. Annotation :—Refd. Buller & Co. v. 
Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 


Delivery to bailee.J—In the end of 
1924 the Metropolitan Police found at the 
house of pltf. & took into their possession 
a quantity of goods including certain cloth. 
Pitf. was brought before the police ct. on 
charges of receiving, & some of the evidence 
there given tended to show, but did not 
prove. the identity of the cloth which had 
been stolen from a firm of carriers.  Plt#. 
was committed for trial at the London sessions 
on indictments charging him with having 
received certain of the goods other than the 
cloth knowing them to have been. stolen. 


185a. 





PART II. SECT. 1, SUB-SECT. 1. 
93 i. Mere deprivation of posscs- 





on hire purchase. 


& on an indictment charging him with a 
similar offence in respect of the cloth, & in 
Feb. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years’ penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
handed it over to the firm of carriers, who 
claimed it, taking from them a _ written 
indemnity. On Jan. 16, 1931, pltf., having 
less than six months before made an un- 
successful demand for the cloth as _ his 
property, brought an action against the 
Receiver ®& the firm of carriers claiming 
damages for detinue & conversion of the 
cloth. The first-named deft. relied, among 
other defences, upon the Public Authorities 
Protection Act, 1893 (ce. 61), The jury, 
having heard the evidence, found that it 
did not establish the identity of the cloth 
with that stolen from the carriers, & they 
returned a verdict for pltf. against both 
defts. :—-Held: the first deft. in handing 
over the cloth to the second defts. in Apr. 
1925, had acted in ‘intended execution ”’ 
of a ‘‘ public duty ” within Public Authorities 
Protection Act, 1893 (c. 61), 8. 1, & as the 
action in respect of the act. of conversion so 
effected had not been commenced within 
six months after that act, it was not main- 
tainable in respect thereof. PlItf. could not 
elect to rely only on his claim in detinue, 
so as tou make the time run from his demand & 
to bring the date of the action within six 
months after the cause of action. Therefore, 
judgment should be entered for the first 
deft. against pltf., & for pltf. against the 
second defts.—BETTs v. METROPOLITAN 
PoticE Disrricr RECEIVER & CARTER 
PATERSON & Co., Trp., [1982] 2 K. B. 595: 


who had retained possession of the 8. in physical possession of the car, its 
ear, sold it ou behalf of pltf. co. to C. denial of pltf. co.’s right amounted to 
. made default) a conversion in the circumstances.— 


sion not sufficient.}—In order to support inder his hire purchaso agreement, & Motor DEALERS CREDIT CorPN., LTD. 


an action for conversion there must be . without. aué 


not sufficient.—BaLL. v. SAWYER- had 


: ity from pltf. co., 7 OVERLAND (SYDNEY), LTb. 
an element of wrong; the mere fuct of Oth eee = rita 

ee scized the car, & sold it to deft. co. who 31 8. HK. N.S. W. 516; 48 N 
possession of the goods by the deft. 18 in ‘turn sold it to W. Deft. co. never W.N. 205.—AUS. 


actual ossession of the car. 


(1931), 
_ Ss. W. 


Maseky Co., LTp. (Susk.), [1929] 4  orone the sale to W. was com 
399°. 7 ow CRO. : : ‘ pleted PART Il. SECT. 1, SUB-SECT. 2,— 
D. L. R. 3233; 2 W. W. RR. 582.—-CAN. plitf. co. demanded the car, but the A. (b). 


103 iii. 





-}—Pitf. co., importer deft. co. refused to deliver it up & 
of the K. motor car, gave l’. the right completed its purchase 


131 i. Intermeddling with goods dis- 


from P. &  trained.|—MoRT 0. BARNES, [1928] 


to sell its cars. P. found a purchaser its sale to W. . delivered the car to V. L. Re 56.—AUS 
for a K. car, who wished to trade in W._ PIitf. co. then sued for conversion Rie Morena vat : 
his old S, car as part payment. P. of the car & the jury found a verdict PART Il. SECT. 1, SUB-SECT. 2.—B 


obtained a car from the pltf. co. & in its favour:—Held: 
was debited with the price less his sufficient evidence of ownership in 
commission £346 58s. Od. He pen pitf. co. & of possession of the car by 


there was : 
sa. Unjustifiahle detention by police 
ae ae GALLAGHER 


officer B TT v. 
pitf. co. £46 5s. Od. & the 8S. car valued = deft. co. to justify the finding of the (102e). R. N. S. W. 549: 45 


at £300 was accepted by pitf. co. 


jury; but evenif deft. co. had not been 


26 


° Ww. N. 154.—AUS. 


Vol. XLIL.—Trover and Detinue. Cases 185a—‘708. 


101 L. J. K. B. 588; 147 L. T. 8336; 96 Sigourney v. Lloyd (1828), 8 B. oo 832; Bank of Bengal 
J. P. 327; 48 T. L. R. 517; 76 Sol. Jo. 474;  % Macleod (1849), 5 Moo. Ind. A 


30 L. G. R. 349. ; 
: : 202. Add. Annotation :—-Consd. Banco de Portu- 
188. Add. Anmotation:—Refd. Simpson »v. gal v. Waterlow & Sons, Ltd. (1931), 100 
Maurice’s Exors. (1929). 14 Tax Cas. 580. | L. J. K. B. 465. 
200a. Bill indorsed to agent for account of | 
plaintiff—Deposit by agent to secure advances.] | 206. Add. Annotation :—Refd. Savory & Co. v. 
—TREUTTEL v. BARANDON (1817), 8 Taunt. Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


100; 1 Moore, (©. P. 543; 129 EF. R. 820. ; 
dniclatine: -—Apld. imeanaes viet (1880), 1B. & Ad. 245. Add. Annotation :—Refd. Re Mason, [1929] 


528. Refd. Wookey v. Pole (1820), 4 B. & Ald. 1; 1 Ch. 1. 


Part Il]—tEnforcement of Liability. 


488. Add. Annotation :—Refd. Smart Bros. v. Holt, Oct. 11, 1927. In 1926, pltf. purchased the 
[1929] 2 K. B. 308. timber oo ae é& proceeded o cub & 

= _ remove them. arge amount o e cut 

404. Bes ae eat ) Poa oe 2 a District timber was, however, Icft on the land after 
niiae ‘ ran : Oct. 11, 1927, & in these circumstances J. 

508. After this case add :— & M. stated that pltf. had Jost his title thereto 
Contract for whole crop—Sale of part of crop & forfeited his right to remove it, & they 

to third party.J—-See INJUNCTION, No. 853a, claimed it as their property. As the result 
ante. of an action in 1930 against J. & M. it was 

579. Add. Annotation :—Retd. Banco de Portugal held Vat ihe Property te ye eur ber raumined 
v. Waterlow & Sons, Ltd. (1931), 47 T. L. R. in pltf. after Oct. 11, 1927, & a certain sum 

359. by way of damages for conversion against J. 

. : & M. was at the instance of the judge agreed 

595. Add. Annotation :—Refd. Banco de Portugal between all parties to the proceedings & 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. | awarded pltf. In the meanwhile J. & M. 

K. B. 465. purported to sell the cut timber to the 

652. Add. Annotations :—Refd. Re City Equitable present defts. Pltf., who had taken no steps 
Fire Insurance Co. (2), [1980] 2 Ch. 293; to enforce the or der which he had obtained 

Re Fenton, Ex p. Fenton Textile Assocn. against J. & M., gave notice on June 10, 1930, 
(1930), 99 L. J. Ch. 358. to defts. that the sale by J. & M. to them was 


653a. wie must be proved.]—Mixzs v. GRAHAM | ineffective, as J. & M. had no title to the 
(1804), 1 Bos. & P. N. R. 140; 127 E.R. | timber, & requesting the return of the timber 


to him. Defts. having refused & repudiated 





413. 

: liability, pltf. commenced an action, & by his 
TOT ioneeds, Unison Bech 6 ge eden * "statement of claim asked for 4 sum by way 
653b. Proof of taking—What amounts ‘ae relied on being th { " sg 
g the refusal by deft. co. to 
eee ee oe ee 
’ °3 notice of June ’ 30 :—-Held : whether 
- ee the cart they bos them " a judgment in trover was in the alternative 
ad on 1 : e goat name oe ¥ an , 00k form or was merely one for the value of the 
evidence to go to the uty a 1 aoa 00K goods or for damages for their conversion, 
them away.—EVEREsT v. WooD ( ), 1 it did not by itself & apart from special cir- 
C.& P. 75; 171 B. R. 1108, N. P. cumstances divest the owner of the property 
664. Add. Annotation :—Consd. Ellis v. Stenning | of his title thereto unless & until the judgment 
& Son, Ltd. (1932), 76 Sol. Jo. 232. bles aril songz ear crn v. STENNING 
(Joun) & Son, [1932] 2 Ch. 81; 101 L. J. 

664a. oy Bore piece Ot Gh. 401; 147 L. I. 449; 76 Sol. Jo. 232. 





land, known as B. Lodge, was sold to J. & M. 
In the conveyance a quantity of timber trees, 668. a Annotation :—Consd. Kilis v. Stenning 


saplings, etc., was excepted out of the sale & Son, Ltd. (1932), 76 Sol. Jo. 232. 
by the vendors, who reserved to themselves 708. Add. Annotation :—Consd. Ellis v. Stenning 
the right to cut & remove them before & Son, td. (1932). 76 Sol. Jo. 232. 


is incumbent on pltf. to prove boyond PART II]. SECT. 3, SUB-SECT. 1. 
PART II. SEOT. 2 SUB-SECT. 3.— 4 doubt title in himself & the right of B. (ik). 
(a). possession. Nea a ae v. LIGHT- -.}—BAXTER v. ADAMS, 
——.}—In an action for con- oor, [1930] S. C. R. 108; 1D. L. R. 1930) 1D. L. rn '878.—CAN. 


2 , 995; ang. 1929} 1 D: L. B- O71; 1 
vefaicn Feld + dete. we am = W. WLR G04; 38 Man. L. Tt. 160; PART Ill. SECT. 3, SUB-SECT. 1.— 
more especially its denial, in the action,  7ctsg-, 1928} 2 W. AW. R. ei —CAN. C. (b) i, 
of pltf.’s ownership & right to posses- 4 iv. -—--—-,}—Whero pltf. has 
sion, ainet be foro. at as ey cane of the ‘immediate rent to the poe ston 
0 ore on. ANADIAN si oods proper measure o 
Ca eornaPaane: vw. BRITISH PART Ill. SECT. 2, SUB-SECT. 4.-—-A. damages in an er ne uinst the sheriff 
CANADIAN TRUST Co.., 1932) 2Ww.w.kR. hi. ~—— Election of remedy.J—Where for wrongfully taking them is the value 
618; 4D. L. R. 8 of uw bailee or agent rons toy. sells Se of the goods at the time of the con- 
porty the owner may claim in tort for version, though they were taken under 
conversion or waive the tort & claim an exccution against a person who had 
PART III. SECT. 2, SUB-SECT. 1.—B. the proceeds, but cannot do both.—- performed labour upon them, & for 





TRUSTS & eae y Co. v. Bees waise pitt. would be bound to sou 
371 ii, ——.}—In an action for [1932] O. R. 245; 2D. U. 688.-— to such person.— RANKIN v. MITCHEL 
damages for the conversion of goods it CAN. (1869), 12 N. B. R. (1 Han.) 495. CAN. 
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ENGLISH AND Empire Dicest SUPPLEMENT. 


TRUSTS AND TRUSTEES. 
Part |.—Trusts. 


Cases 8—461. 

38. Add. Annotation :—Refd. Cotton v. Heyl, 
[1930] 1 Ch. 510. 

18. Add. Annotation :—Generally, Refd. Re Blake. 
Re Minahan’s Petition of Right (1981), 100 
L. J. Ch. 251. 

89. Add. Annotation :—-Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

04. Add. Annotation :—Consd. Re Franklin & 
Swathling’s Arbitration, [1929) 1 Ch. 238. 

165. Add. Annotation :—Refd. Perrin v. Dickson 
(1929), 45 T. L. R. 621. 

305. Add. Annotations :—Genecrally, Refd. Re 


Hood, Public Trustee v. Hood (1980), 143 
L.. T. 691 ; Re Schoales, Schoales v. Schoales, 
[1930] 2 Ch. 75; Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. BR. 461. 


379a. ‘‘ It being my wish that the same should 


be dealt with ’’ as indicated in separate docu- 
ment—-No separate document prepared.]— 
Re BARTON. BARTON v. BOURNE (1932), 48 
T. L. R. 205. 


401ia. ‘‘ On the understanding.’’]}—Where a will 


PART I. SECT. 3, SUB-SECT. 1— 
A. (a). 


37 xv. ——-~.]-—Parties taking a deed 
from a person standing in a fiduciary 
relation acquire no title if the circum- 
stances should have put them upon 
inquiry. 
Doeds Act nor 
requiring certain trusts to be tn writing, 


PART I. SECT. Pog Gee 1.— 


R. 521 ; 
10 D. L. R. 824.—CAN, 


PART 1]. SECT. 


—— Gra 
Seta with his interest.}—In order to 


which named no exor. nor trustee directed 
that the estate, under £300, should be given 
to testator’s wife in trust for two children *' on 
the understanding ’’ that testator’s father 
provided for the wife so long as she retained 
her present name, the ct. held on motion that 
the condition had no testamentary value, & 
made the grant of letters of administration 


kind whatsoever.’”’ 
the Re tinued : 


Statute o 


stry of 


Neither 
Frauds, 


apply to such a care.—-MILLER & Co. > land ” Held : 
HaniraxX PowrrR Co. (1915), 48 
N. 8. R. 370.—CAN. namely, the 


TRUSTS, 
—— a v. EBY (1867), ae 
13 Gr 3710A 730.—IR. 
61 v. —— paren v. BENOR e oace 
24 0. W. 40. W. 


Fr . Precatory 

Word 
8, SUB-SECT. 2.— ear td 
A. (a). nstruing merely 


mtor must have 334. CAN. 


make a declaration of trust cones 


there must be an effective, comple 
& irrevocable disposition of the bene- 


a 


PART I. SECT. 3, SUB-SECT. 3.— 


sa. 
care 
ee 


{9307 Ne Zz L R. 601.—N.Z. 





ficial interest of the person making the ; 
(Osi W. W. R367 1 Dobe ew ‘be 
«4 . : - 
O01: ad. (1931) 2 W. W. R, 840; & bequeathing to 
4 J). 2. 7913 25 Alta. L. R. 580.— 


409a. 


415. 
421. 
427. 


428. 
438. 


451. 
453. 
460. 


with the will annexed to the widow as bene- 
ficially entitled.—Re Durson (1929), 140 
L. T. 470; 45 T. L. R. 228. 
.J—Testator, being entitled to two 
leasehold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent :—Held: the widow 
must elect between the two houses, & could 
not enjoy both.—Harry v. Moone (1860), 
8 L. T. 209; 6 Jur. N. S. 883. 
Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 
Add. Annotation :—Refd. Garland v. Archer- 
Shee (1930), 142 IL. T. 448. 
Add. Annotation :-—Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 448. 
Add. Citation :—140 I. T. 368. 
Add. Annotation :-—Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 
Add. Annolation :—Refd. Blackwell v. Black- 
well, [1920] A. C. $18. 

Add. Annotation :—Consd. Blackwell 
Blackwell, [1929] A. C. 318. 


Add. Citations :—affd. [1929] A. C. 318; 98 
L. J. Ch. 261; 140 L. T. 444; 45 T. L. R. 
208; 78 Sol. Jo. 92, H. L. 





Vv. 


461. Add. Annotation :—Consd. Blackwell v. Black- 


PART 1. SECT. 3, anita 3.—- 


“Tt is my wish.”)—-By his ill 
deatatax gave to his wife, all 
my property, personal & real, of any 
The will thon con- 
“It is my wish that after her 
decease my son, KR. K., have the busi- 
sg premises, business effects, & all 
M. K. was tenant 
for life of the property left to R. K.., 
business premises, the 
business effects, & all teatator’s land 
& on her death R. K. would be entitled 
to that property absolutely.— Re Kkrrn 
KEITH v. KEITH, (1931) I. BR. 


N. 985 PART I. SECT. 3, SUB-SECT. 3.—F. 


words following words 
construed as absolute 
in view of the tendency against 
precatory words i 
; “treat. —Re THOMAS, {1932]}2D.L 


PART I, aoa 8, teeta 8.—- 


ip eatatox after devising 
his wifo ‘“ all 


personal property, monies, secttitles 
evorything that I now possess & may 
ossese at the time of my derease,”’ 
hen added “ & this Is my wish (her 
being free to use her own Ju 
A. (b) fi. for her, S. K., to wil) at her death ” in 
favour of several Objects :—Fleld: the 
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M. K., 


well, [1929] A. C. 318. 


PART 1. SECT. 3, SUB-SECT. 5.—B. (b). 
429 i. Discretion to sclect among 
class.}—Testator bequeathed property 
to a certain relative, or among certain 
relatives, who should within tive years 
after bis death settle In Australia. Lf 
after five years no one was qualified to 
receive the property, his trustees were 
empowered to ‘‘ extend the time Hmlt 
for a further three years, & after the 
lapse of this time were directed to band 
over the property to one or more then 
neue beneficiarios, pula et ee they 
think fit the terms on whi 
poner, was to be handed over. The 
ustees were directed to consult two 
persona “‘ about the disposal of the 
pro roperty.”’ Tho trustcen extended the 
me for the three additional years, 
but no one of the beneficiaries fulfilled 
the necessary qualification. Duri 
the period train the death of the 
testator to the disposal of his ‘Eo hand 
the trustees were directed 
over the income to ay appro 
object or erson _”’ A. Dinide, 
Aatralia, or to an Tapers object :-— 
Held: the trustees had power to select 
any one or more of the named beno- 
ficlaries, & to apportion the subject- 
mnatter between hem & to propose to 
any or al) of there benoficiaries a 
reasonable scheme for the application 
of the property to some special purpose 
ancillary to the eral objecta of the 
reciplent in question, & to be ded 
in the exercire of their discretionary 
power by the answer or answers 
received, & to atte the bencfictary 
oe ee was hel ble & willing to devote the 


my 


ent) 


é Pantene Me otfe ye ill did not te to t— approved object.— Fe 
mai nee of my e.”")— w not create a preca rs —_ Pee 
ast safieiont to create a trust.— Re KEYES i STATR, Keres io. ABA Soumsok, ert its A 3. R. 490.— AUS. 
ITARA, BEERE v. Bates, [1928]3 D.L. R. 558; a2 We W. oth 1918} N. Z LU. en 364°’ 
295.—CAN. vend g 1998} N. Le R. 384 


Vol. XLIIL—Trusts and Trustees. Oases 462-1178. 


462. Add. Annotation :—Consd, Blackwell v. Black- 
well, [1929] A.C. 818. 

463. Add. Annotation :—Folld. Blackwell v. Black- 
well, [1929] A. C. 318. 

464. Add. Annotation :—Distd. Blackwell v. Black- 
well, [1929] A. C. 318. 

465. Add. Annotation :—Refd. Blackwell v. Black- 

well, [1929] A. C. 318. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :-—Consd, Blackwell v. Black- 
well, [1929] A. C 318. 


Add, Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. O. 318. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 818. 


4938a. —— After variation of original settlement. }—- 
Testator bequeathed his residuary estate upon 
trust for his children in equal shares & 
declared that as to the share of his son E. 
& moiety thereof should be held upon trust 
to pay & make over the same to the trustees 
of a settlement dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife 
G., a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest & upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for Ii.’s children by his wife G. 
or any future wife. Testator died in 1917, 
& in 1928 the marriage was upon G.’s petition 
dissolved, & an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive E. 
of any interest under the original trusts 
thereof, to give G. an immediate life interest, 
& to vest the settleinent fund after her death 
in P., the only child of her marriage with E.:— 
Held: upon the proper construction of 
testator’s will, the share of HE. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts.— Re Goocu, GoocH v. Goocn, [1929] 
1 Ch. 740; 08 L. J. Ch. 285; 141 L. T. 150. 


495. Add. Annotation :—-Reid. Re Gooch, Gooch v. 
Gooch, [1929] 1 Ch. 740. 

544a. ———.|—-Testator directed by his will that 
his residuary real & personal estate should, 


478. 
479. 
480 


484. 
487. 


after the death of his widow, be “ equally 
divided amongst & settled for their own & 
sole use upon my dear children, & should 
they marry the husband to have no control 
over their Si hE Testator left him 
surviving three daughters only :—Held: the 
expression in the will of teatator was not 
sufficiently precise to raise an executory 
trust.— Re BANNISTER, Hrys-JONES v. BAN- 
NISTER (1921), 90 L. J. Ch. 415; 126 L. T. 64. 

549. Add. Annotation :—Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Karl) (1932), 146 L. T. 412. 

666. Add. Annotation :—Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 


761. Add. Annotation :—Consd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 


769a. Agreement to convey to creditor.]|—-W. being 
indebted to C., agreed by deed to convey 
his estate to C., upon trust to sell the same, & 
to pay off certain debts of W. due to other 
persons, & then the debt due from W. to C., 
& to pay over the surplus, if any, to W. No 
conveyance was executed. C. being after- 
wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent 40 purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trusi :— 
Held: C. was not a trustee for W., but was a 
creditor holding a security for his debt; & 
the contract of sale was valid.— WATERS v. 
Groom (1844), 11 Cl. & Fin. 684; 8 E. R. 
1262, H. L.; affg. S. C. sub nom. CHAMBERS 
4 a (1833), Coop. temp. Brough. 91, 


poor :—Refd. Helling v. Lumlcy (1858), 28 L. J. Ch. 


782. Add. Annotations :—Refd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Cas. 1125; Madras & 
Southern Mahratta Ry. Co. v. I. R. Comrs. 
(1926), 12 Tax Cas. 1111. 
908. Add. Annotations :—Refd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683; Re Collier, [1930] 
2 Ch. 37; Re Pitts, Cox v. Kilsby, [1931] 
1 Ch. 546; Cousins v. Sun Life Assurance 
Society (1932), 48 T. L. R. 614. 
Add. Annotation :—Refd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54, 
Add. Annotation :—Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 603. 


Add. Annolation :—Refd. Verner-Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 


929. 
955. 


077. 


Part I|—Trustees. 


1110. After this case add :— 
~|—See, now, Trustee Act, 1925 
(c. 19), s. 36 (1). 


PART I. SECT. 12, SUB-SECT. 1. 
sa. Affect of non-acceptance bene- 
‘ j— ye CANADA fact Co. 


PART I. SECT. 14, coe 2.— 


ii, -———- ———., ]—-MARSHALL . 
Herr & SrBBALD TD., [1932] 
W. W. R. 530.—CAN. 


PART I, SECT. 14, SUB-SECT. 3.—B. 


so. Company—d pplicalion for shares. ] 
—HKe Fapa (AUSTRALIA), LTD., 
roca BROWN, [1927} Ss. A. 8. R. 690.— 


PART Il. SECT. 2, SUB-SECT. 1.—A. 


ad. Persons resident in Great Dritain— 
1 Tenani for life reatdent in England.|— 
Re BAILLIz, WHITING v. CAVENDISR, 


1178. After this case add :— 
._+-See, now, Trustee Act, 1925 (c. 19), 
). 





(I 
[oe] V. L. R. 171; [1928] Argus 
e R. 12.— AUS. 


Ex De = PART II. SECT, e, SUB-SECT. ou 
e (GC). 


ef. Jurisdiciton of court to vary 
power of appointment.}—Trurice Act, 
1925, s. 81, enables the ct. to do any 
administrative act in the administra- 
tion of a trnat, & empowers the ct. in 
@ proper case to vary a power of 
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Cases 1170-—1499a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


1179. Before this case add ‘‘ See, now, Trustee 
Act, 1925 (c. 19), s. 41 (1).”’ 

1226a. -+—The ct. declined making an order 
allowing a feme sole to propose herself to be 
trustee, on the ground that on her marriage 
her husband might interfere with the trust.— 
Brook v. Brook (1839), 1 Beav. 531; 48 
E. KR. 1046. 

Annotation :—N.F. Re Dickenson’s Trusts, [1902] W. N. 104. 

1226b. -+—Upon the hearing of a petition 
under the Settled Estate Act, 1877 (c. 18), 
asking that two ladies, respectively a widow 
& a spinster, the then trustees of a will, 
might be authorised to sell the whole or any 
part or parts of the estates devised, the ct. 
in the first instance refused to confer the 
authority upon two ladies, & the petition was 
ordered to stand over generally. Upon 
further evidence showing that petitioners 
had been unable to procure any other suit- 
able persons to act as trustees. though they 
had endeavoured to do so, the ct. made an 
order conferring the authority asked for on 
the two ladies during their joint lives, subject 
to the approval of the ct. in the case of each 
sale.—Re PEAKE’S SETTLED EstaTEss, [1894] 
3 Ch. 520; 711. T. 3713; 42 W. R. 687; 38 
Sol. Jo. 648 ; 8 R. 539. 

1434a. Equitable estate of beneficiary becoming 
legal estate.;—On July 5, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise & pay an annual 
rent of £7 10s. to H. & his heirs & subject 
thereto in trust for W. & his heirs. Many 
years after B.’s death his customary heir C., 
since deceased, was admitted to two plots, 
but no one was admitted to the third; so 
that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of C. 
& B. On the same date the equitable title 
to the land stood vested in T. & X. as joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts came into operation & the copy- 
hold plots were enfranchised. The ct. being 
asked to determine in whom the legal estates 
in the land & the rentcharge vested :—Held : 








appointment of new  trustees.—He 
AYNE (1928), 28 S N. § 
trustee with 


ment of certuin named béneficiaries, 
including K., &, having invested his 
powers of selling & 


on the rentcharge becoming a legal rent- 
charge the trustees became bare taistecs with 
no longer any active duties to perform.—Re 
Kina’s THEATRE SUNDERLAND, DENMAN 
PicTURE HovusEs v. THompson & COLLINS 
ENTERPRISES, [1929] 1 Ch. 488; 98 L. J. Ch. 
109; 140 L. T. 463. 


1492. Add. Annotation :—Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 


L. J. Ch. 261. 
Blake, Re 


1495. Add. Annotation :—Refd. Re 
Minahan’s Petition of Right (1981), 100 
L. J. Ch. 251. 


1497. Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 


14998a. Acquisition from married woman trustee— 
In order to defeat judgment.]—Where the ct. 
in giving judgment against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pitf., in a new action, to obtain 
against her judgment in a different form for 
payment of the moneys into court. As 
against her the matter is res judicata. But if 
it appear that she has transferred the moneys 
to a person with knowledge of the proceed- 
ings ayainst her, action will lie against. the 
transferee as constructive trustee. Pitf. 
obtained against the first deft., a married 
woman, judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft. had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft. had paid the money to the 
second deft. in order to defeat any judgment 
for the pltf., & that the second deft. received 
the money as constructive trustee :—Held: 
judgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee.—GKEEN v. WEATHERILL, 
[1929] 2 Ch. 213; 98 L. J. Ch. 369; 142 
L. T. 216; 45 T. L. R. 494. 


& ROBBER Co., Lrp., [1929] A. C. 662. 


e e e 8. 
157; 45 N.S. W. W. N. 46.—AUS, 
PART II. eee a4 peed 2.— 


. ‘* Desire” for not less than three 
trustees—- Whether mandatory or direc- 
tory.}—Testator by his will declarcd 
that the statutory power of appointing 
new trustees rhould be exercisable if 
any of bis trustees should go to reside 
out of the Australian States, but 
expressed a “ desire ’’ that the number 
of trustees of the will should always be 
not less than three. One of the three 
trustees wus dead :—Held: it was 
mandatory on such retirement to 
appoint no less than three trustees.— 

e MAYNE (1928), 28 S R. N.S. W. 
157: 45 N.S. W. W. N. 46.—AUS. 


PART II. SECT. 6, SUB-SECT. 1. 


1423 i. T'rustee having no duties to 
perform.J}—FP., by his will, devised bis 
real estate to bis trustee in fee simple 
upon trust for the absolute & exclusive 
use, enjoyment, benefit, & advance- 


mortgaging such estate for payment of 
debts, & of leasing & managing same, 
declared that ‘‘ if any one of the bene- 
ficiaries under this my will shall die 
without issue, then all his rights, titles, 
& interests which he has acquired by 
virtue of this my last will shall vest in 
the childron of M. P. as tenants in 
common in equal shares :—Held: the 
trustee named in the will was not a 
bare trustec.—He PANAPA WARHOPI, 
J1929) N. Z L. R. 815.—N.Z. 


PART II. SECT. 6, SUB-SECT. 2. 

1439 i. Duty to convey legal estate-— 
To beneficiaries. }—HRe EITH, KEITH 
v. EASTERN TrRusT Co. (N. 8.), [1929] 
1D. L. i. 599.—CAN. 


PART II. aad iy 1.—- 

sh. Property subject to existing con- 
tract—Trusia Ordinance, 1917, 8. 93, 
of Ceylon—W hen registration necessary.) 
—HALL v. PELMADULLA VALLEY TEA 


30 


PART Il. SECT. 8, SUB-SECT. 3. 


sj. Death of trustee.}—Re OCaTLIn & 
REID (1923), 54 Oo. L. ° 1.—CAN. 


PART Il. SECT. 8, SUB-SECT. 5. 

sk. Grant of administration for pur- 
pose of conveying—Invalid appointment 
of trustees,\|—-Three new trustees of a 
will had been appointed in 1875, & 
the trust cstate vested in them. Two 
of these trustees died prior to 1907, 
& the third, E., being desirous of retir- 
ing from the trust, C. & W. were in that 
year appointed pvew trustees. This 
appointment was subsequently dis- 
covered to be invalid. The legal estate 
was never divested from E., who died 
intestate in the U.S. In 1915, & no 
representation had been raised to his 
estate. The ct. gave liberty to a 
erson, who represented some of the 

neficiartes, to apply for a grant limited 
to conveying the legal estate & without 
citing the next of kin.—Re Ecouzs, 
{192 ] N. ds 63.—IR. 


Vol. XLU1L.—Trusts and Trustees. 


Cases 2088a --2609a. 


Part I11—Administration of Trusts. 


2038a. 
to wrong person.|—The indemnity conferred 
on trustees by Trustee Act, 1925 (c. 19), 8. 30 
(1), does not apply where a trustee, even 
thongh as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its undertaking & was being 
voluntarily wound up, claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the solrs. of a large 
shareholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that. the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £15,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, & the liquidator, whose bova 
fides was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1925 (c. 19), s. 30 :—Held: 
without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were: (1) be was not entitled to 

. indemnity under sect. 80 (1), because that 
sub-sect. does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands; (2) he was not. on the facts, 
entitled to relief under sect. 61. 

Even if a Jiquidator is a trustee within 
Trustee Act, 1925, he is, as a paid trustee, 
disentitled to relief under sect. 61(per Cun.). 
— Re WixpsoR STEAM COAL Co. (1901), LYD., 
[1929] 1 Ch. 151; 98 L. J. Ch. 147; 140 
L. T. 80, C. A. 

Annotation :—Ccnerally, Refd. te Home & Colonial lusce. 

Co., {1930} 1 Ch. 102. 

2076. Add. Annotation :—Refd. Re Murphy’s 
state, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 


2250. Add. Annotation :—Refd. Re Lloyds Bank, 
Sone & Lederman v. Bomze, [1931] 1 Ch. 





Misapplication of trust funds—Payment 2269. Add. Annotation :—Consd. Re Raine, Tyer- 


man v. Stansfield, [1929] 1 Ch. 716. 

2278a. Voluntary settlement In accordance with 
unexecuted will— Failure to include trust for 
maintenance — Remedy of beneficiary.] — 
LANGDON 1. BLAKE (1865), 12 L. T. 202; 11 
Jur. N.S. 762. 

2283a. Life Interest protected against assign- 
ment— Forfeiture. ]--'Trustees of a will held 
land upon trust for sale & the proceeds of sale 
were not subject to any trust for reconversion 
under the will:—Held: (1) they were 
entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1925 (c. 19), 8. 32, in favour of 
a& remainderman, subject to the consent of 
the tenant for life, whose life interest was 
protected against assignment; (2) the 
tenant for life by consenting to the exercise 
of the power of advancement forfeited his 
life interest under the will.—Re STIMPSON’s 
Trusts, STIMPSON v. STIMPSON, [1931] 2 Ch. 
717; 100 L. J. Ch. 312; 145 L. T. 249. 


2285a. Property held on trust for sale.]—Re 
STIMPSON’s TRUSTS, STIMPSON v. STIMPSON, 
No. 2283a, ante. 

2287. Add. Annotation :-—Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1982), 146 L. T. 412. 


2289a. Accumulations of income applicable to 
overdraft—Overdraft secured by equitable 
mortgage-—--Legal mortgage of same property 
to pay off overdraft— Whether accumulations 
applicable to legal mortgage. |— He BRANDON, 
SAMUELS v. BRANDON (1932), 49 T. li. BR. 48, 

2357. Add. Annotation :—Consd. Hyman v. Hy- 
man, [1929] A. C. 601. 

2500. After this case add :— 
Infant domiciled abroad.]|—Sce CONFLICT oF 
LAWS, No. 548a, ante. 

25038a. Fund not carried to account of 
particular person.|—Ae BIRKIN, BIRKIN v. 
BIRKIN, [1901] W. N. 33. 

2546a. Administrator ad litem.]—Moneys are never 
paid out of ct. to an administrator ad litem.— 
WILLIAMS v. ALLEN (No. 2) (1863), 32 Beav. 
650; 55 KH. R. 255. 

2609a. -}—Testator bequeathed a fund to <A. 
for life, with remainders over. ‘The fund was 

















PART III. SECT. 3, SUB-SECT. 1.— 
D. (a). 


2055 iil. ———~ ——.]— BRIGHOUSE 
Morton, (192913 D. L. R. 91: S.C. 
612; révsg., 40 B. C. R. 278.—-CAN. 


PART III. SECT. 3, SUB-SECT. 4.--A. 


2136 xxvi. JC. bad mortgaged 
certain of his property toa bank. He 
became mentally defective, & allowed 
the payments to fal) into avlear. The 
appiicante mortgaged their own pro- 
perty, & paid off the bank At their 
reqnert. the bank offered C.’s prenerty. 
for rale, &, there being no bid, trans- 
ferred it to the applicante, who sold the 
property to advantage. They cluimed 
commission as trustees :—Held: com- 
miesion or remunoration could only be 
allowed for services jendered in the 
course of the administration of a trust, 
& that as the services had all been 
rendered before appcts. became trus- 
teen, no allowance couJd be made.-— 





Ae CosMANE, [1927] 8. A. 8. R. 238.— 
t i. —-——-.}—Apart from Iegisla- 
tion, {he genera] rule is that, in the 
absence of an expressed prior stip uit- 
tion with his cesfui que trust, a trustee 
wll not be allowed remuneration for 
personal trouble & loss of time. 

The right of a trustee to remuncra- 
tion under Trustee Act, R. 5S. S., 1920, 
g. 65, may be disallowed where be has 
acted fraudulentls or dishonestly in 
managing the trust.—PROCTOR 1, 
BENTLEY (Sask.), [1929] 3 W. W. R. 
711; {19380} 2 D. L. R. GR; 24 8. L. kh. 
206.—CAN, 

sl. Applicalion for—Practice.J—Ono 
co-trustee may petition alone for 
trustecs’ commission, & que@ere whether 
on such an application the ct. has 
jurisdiction to consider, &, if necossary, 
to award, a distribution of any com- 
mission it may allow. It is not 
necessary in all circumstances that the 
personal representatives of a decoased 
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trustee should have notice of such an 
application.— Re BOWMAN’s SETTrLE- 
MENT, [1929] S. A. S. R. 1.—AUS., 


PART III. SECT. 8, SUB-SECT. 5.—A. 

21711. Question of construction. } 
——Upon a summary application under 
Trustee Act, R. 8. 0O., 1927, 5. 59, *' for 
the opinion, advice or direction of 
the ct..’’ the ct. will not determine 
legal rights.—TECUMSEH PUBLIC UTILI- 
TIES COMMISSION & MCPHER, [1931] 
1D. L. R. 538; 660. L. R. 231.—CAN, 


PART IIJ. SECT. 4, SUB-SECT, 8.—B, 
2206 iv. .}—The rule that a 
trustee for sale is incapable of pur- 
chasing the trust property § applies 
to a person to whom u der the enn 
of the trust agreement the trustee was 
required to, & did, give the sole charge 
& gencral management of the trust 
Pe ae tao v. NEWTON, 
19 8] D. L. ° ad 37 Man. Tu. R. 
201; [1927] 3 W. W. R. 684.—CAN, 








paid into ct. under Trustee Relief Act, 1847 
(c. 96). On a petition by A. for payment of 
the dividends, which was not served on any 
persons claiming in remainder :—Held: the 
ct. could not allow the costs out of the 
capital of the fund.— Ez p. FLETCHER (1848), 
17 L. J. Ch. 169; 11 L. T. O. S. 2183; sub 
nom. Ie FLETCHER, Ex p. FLETCHER, 12 
Jur. 619. 


2654a. ——— Proceedings against trustee by action 


instead of summons. ]—An action was brought 
against the surviving trustee of a_ will, 
claiming a declaration that he was not 
entitled to charge in account with pltf., 
who was a cestui que trust under the will, the 
costs of an action brought by the superior 
landlord in consequence of the failure by the 


Cases 2609a—3469a. ENGLISH AND Empree Dicest SUPPLEMENT. 


mission paid to a collector who had collected 
the rents of the same property, & also claim- 
ing, if necessary, administration of testator’s 
estate. There was no practical dispute as to 
the facts :—-Held: the ints in dispute 
between the parties might have been decided 
upon an originating summons, under R. S. C., 
Ord. 55, r. 3, & although pltf. succeeded in 
his claim, no costs of the action would be 
given.—Re JOHNSON, WAGG v. SHAND (1885), 
58 L. T. 136. 


2714. Add. Annotation :—As to (2) rae. Garland 


v. Archer-Shee (1930), 142 L. T 


27T1a. ———.|—SNow v. TEED (1870), L. R. 9 Eq. 


622; 18 W. R. 623; sub nom. Sum v. Treen, 
23 L. T. 303. 


trustee to repair some houses which formed 28385. Add. Annotation :—Refd. Parker v. Judkin, 
part of the trust property, or to charge com- [1931] 1 Ch. 476. 


Part 1V.—Duties of Trustees. 


2958. Add. Annotation :—Refd. Clayton v. Clayton, ee v. Brown (1852), 1 


[1930] 2 Ch. 12. ; 
8142. Add. Annotations :—-Distd. Re Sullivan, 


3038. Add. Annotation :-—Retd. Re Vickery, Dunkley v. Sullivan (1929), 45 T. L. R. 590. 


PART III. SECT. 10, SUB-SECT. 2.—B. 


PART III. SECT. 11, SUB-SECT. 7.—C. 


2866 iii. ~—~.}—Testator being 
Gead, the ct. is empowered, when tho 
benefit of the estate requires it, ton do 4 W. W. R. 859.—CA 
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Vickery v. Stephens, {1931] 1 Ch. 672. 


Consd. Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145. 


Part V.—Powers and Discretions of Trustees. 


3162a.’ Exercise of statutory powers—Duty to con- 


sult beneficiaries.J—-A summons in an ad- 
ministration action was taken out by the 
trustees for the purposes of the Settled Land 
Act, 1925 (c. 18), of a settlement of real 
estate made by the will of a testator for the 
determination of the question whether the 
provisions of Law of Property Act, 1925 
(c. 26), 8. 26 (3), as amended by the Law of 
Property (Amendment) Act, 1926 (c. 11) 
(by which they were directed to consult the 
wishes of beneficiaries), applied only in 
respect of sales or applied also to the exercise 
by them of their other statutory trusts & 
powers :—Held: it was the duty of the 
trustees to consult the wishes of the bene- 
ficiaries not only with regard to the exercise 
of the trust for sale, but also with regard to 
the exercise of all other trusts & powers 
arising under Settled Land Act, 1925 (c. 18), 
& Law of Property Acts, 1925 (c. 26), & 1926 
(c. 11), & the additional or larger powers 
conferred by the settlement on the trustees 


$466a. 


thereof or otherwise.—Re JONES, JONES v, 
CusAcK-SmiTH, [1931] 1 Ch. 375; 100 
L. J. Ch. 129; 144 L. T. 642. 


3922. Add. Annotation :—Consd. Re Vickery, 


Vickery v. Stephens, [1931] 1 Ch. 672. 


3450. Add. Annotation :-—Distd. Re Stevens & 


Dunsby’s Contract, [1928] W. N. 187. 


Consent refused by tenant for life. ]— 
Where in the case of a trust for sale 
“any requisite consent cannot be obtained,”’ 
because the person from whom it must be 
obtained refuses it, the ct., under Law of 
Property Act, 1925 (c. 20), s. 30, & Trustee 
Act, 1925 (c. 19), 8. 57, can direct the trustees 
for sale to sell.—Re BEALE’s SETTLEMENT 
Trusts, HueGins v. Bean, [1932] 2 Ch. 
15; 101 L. J. Ch. 320. 





$469a. ——-—- Consent refused—Power of court to 


order sale under Law of Property Act, 1925 
(c. 20), s. 30.}—Re BEALE’s SETTLEMENT 
TRUSTS, HUGGINS v. BEALE, No. 3466a, ante. 


vahat it believcs a prudent testator PART V. SECT. 5, wate =e 
to revoke a direc- i, e. Rova 


would do if alive, 
2655 viii. -}--BRYDEN 0. tion which had nothing to do with the Teer Co. ( Pig ), fiaeo) 1 D. his 


BRYDEN (GRIERSON) (1833), 6 Wils. 
& S. 354; affg., 9 8. 457.—SCOT. ceoeneuon of the entate, 
2655 ‘ix. 





the trustee of a donatin mortis causf in 
successfully defending an action 
-brought against him by the adminis- 
trator of the donor’s estate, were 
ordered to be paid out of the whole 
fund which was the subject-matter of 
the donatio mortis causi.—W ALKER p trust 
Roman CatHoric Bishop oF St. 

geen at 4p. L BR. 15; 54. 


371.—CAN. ato, - fi980) *2 


PART IV. SECT. 7. 

sm. Trustee following wishes of 
majority of aa fs ciaries— Against 

of minority— hay 


GREE FRAS 
oO 100, 11930) : p. 


PART IV. ae 9. 


3067 xi. —-—-.}—Ham 
& Batpry (19133), 24 W. L. R. 679; 


but merely 499-—CAN. 


+—-Th pieae with administration.— Re ROGERS, 
eae @ co (7920) 4 Dearne ee R.  pART V, SECT. 7, loeeade 2.—B. 


so. Whether pmrer of ea 
WESAELA v. CARSOCALLEN oalt g 0), 10 
C. P. 315.—CAN. 


pat es §=6PART V. SECT. 7, SUB-SECT. 3.— 


ER, [1931] 

L. R. 42; i. -—— .}—-A contract be- 
702; 65 een a trustee for sale & the wife of 
the trustee is in law a valid contract, 
but the ct. of equity would pre«ume 
ete the contract was for the benefit 
ILTON v. YORE me he sume atu wens require ovens 
on. 


Devore wit 39 BR. 48.—AUS. 





Vol. XLIIL—Trusts and Trustees. Cases 3475a—3639a. 


475a. -.]—In an administration action 


in which a decree had been made, & which 
was still pending, a receiver had been 
appointed, who was receiving the rents & 
profits & distributing them amongst various 
persons. On the coming into force of Law 
of Property Act, 1925 (c. 20), the statutory 
trusts under Sched. I., Part IV., of the Act 
came into operation, & the trustce, in whom 


moiety of the income on her re-marriage, & 
subject to her life interest the testator gave 
his residuary estate to his son C. to be paid 
to him as to a moiety at twenty-one & the 
residue on his attaining thirty, but should his 
son die under twenty-five the whole residue 
was given to F. :—Held: the words of the 
will created a trust for sale.—He CRIps, 
Crips v. Topp (1906), 95 L. T. 865. 


the legal estate was vested, became invested 4 ae 

with the statutory trusts for sale:—Held: “‘(tgisi l Gh. 4367 fee Whites Settioment, Ditman’v, 

the trustee could exercise the statutory hite, [1930] 1 Ch. 179. 

trusts without the sanction of the ct.in the 3489. Add. Annotation :—Distd. Re White, Pit- 

still pending suit.—BERNHARDT v. GALS- man v. White (1929), 46 T. L. R. 30. 

WORTHY, [1929] 1 Ch. 549; 98 L. J. Ch. 284; gagga. With consent of tenant for Iife.1— 

140 L. T. 685. By a marriage settlement made in 1882 an 
a eri és, Halt Re Thomas, Thomas v. Thompson, undivided share of rca] estate passing under 

[ - 104. a will was settled. together with other 

3475b. Persons beneficially {nterested in posses- property belonging tu the wife, upon trust 





sion—-Annuitants.|—The trustees of a will, 
which came into operation after the com- 
mencement of Law of Property Act, 1925 
(c. 20), were directed to stand possessed of the 
testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
enone such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable; &, on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for his grandchildren 
& the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five ycars 
from testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
pore in whom the land ought to be vested 

y the exor.; &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale :—-Held: the an- 
nuitants were persons beneficially interested 
in possession within Law of Property Act, 


1925 (c. 20), 8s. 26 (3), whose wishes should | 


be consulted by the trustees for sale.— Ae 
HovuskE, WESTMINSTER BANK v. EVERETY, 
[1929] 2 Ch. 166; 98 L. J. Ch. 381; 141 
L. T. 582. 


3488a. ~.}+—Testator, who died in 


the year 1901, gave the residue of his estate 
real & personal, consisting of certain stocks 
& shares, freehold hereditaments, & lease- 
hold houses held on leases expiring in the 
year 1924, to trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as & when his 
trustees should, in their absulute discretion, 
see fit so to do, from time to time to realise & 
sell & convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
& to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, F., who was one of the 
trustees, tu receive the income of his residuary 
estate during widowhood, to be reduced to a 


cither to retain the same in its present con- 
dition, or with the consent of the tenant for 
life during her life, to sell, & after her death 
to sel] at the discretion of the trustees. The 
settlement contained various powers to the 
trustees appropriate to the management of 
rea] estate, but no: power to postpone con- 
version. In 1906 a partition of the entirety 
of the estate was effected, & certain heredita- 
ments appropriated & conveyed to the 
trustees in satisfaction of the undivided 
share settled. On a summons to determine 
the question whether the land remaining 
unsold was settled land or held upon trust 
for sale:—Held: the settlement having 
been made before the coming into operation 
of Law of Property Act, 1925 (c. 20), under 
sect. 25 (4), of which it would have created a 
trust for sale, the question was one of con- 
struction, & having regard to the trusts & 
powers in the settlement for the management 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land.—e 
WHIThH’s SETTLEMENT, PITMAN v. WHITE, 
[1930] 1 Ch. 179; 99 L. J. Ch. 49; 142 
L. T. 279; 46 T. L. R. 30. 


3490. Add. Annotations :—Consd. Re Whitaker, 


Rooke v. Whitaker, [1929} 1 Ch. 662, 
Refd. Ke Conquest, Royal Exchange Assur- 
ance v. Conquest, [1929] 2 Ch. 353. Mentd. 
Re Smith, Vincent v. Smith, [1930] 1 Ch. 88. 


8491a. Estate divisible among beneficiaries—Trus- 


tee must sell—-Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 
Ss. 25.}—Ae BALL, JONES v. JONES (1930), 74 
Sol. Jo. 298. 


8590. Add. Annotation :—As to (1) Consd. LHe 


Mansel, Smith v. Mansel, [1930] 1 Ch. 362. 


3617. Add. Annotation :—Refd. Re Fenton (No. 2), 


Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 


36389a. Power to partition—Under Law of Property | 


Act, 1925 (c. 20), s.28 (3)—-When exerciseable. } 
—(1) Law of Property Act, 1925 (c. 20), 
s. 28 (8), which enables trustees for sale to 
partition unsold Jand in cases where the net 
proceeds of sale have become “ absolutely 
vested ’’ in adult persons in undivided shares, 
does not apply where those proceeds are only 
vested in life tenants. <A power of partition 


PART Vv. SECT. 7, SUB-SECT. 2.—F. (d). 
beneficiaries —Duly to sell or apply to court for direction.}—DUTHIE v. GALLAGHER & DUTHIE, 


o i, ——— Objection by 
{1980} 2 D. Ce $82.—CAN. 


33 


Cases 86398a—4360. 


in a will-settlement is pro tanto inconsistent 
with the statutory trusts for sale, & cannot 
therefore be treated as an “ additional or 
larger ’’ power preserved by sect. 28 (1) as 
amended by Law of Property (Amendment) 
It is therefore 
overridden by the statutory trusts. 

though expedient, 
cannot be effected under any power vested 


Act. 1926 (c. 11), Sched. 
(2) Where partition, 


THOMAS, 


ENGLISH AND Emprezt Digest SuPPLEMENT. 


in the trustees by the trust instrument or 
by law, the ct. can confer the necessary 
power for that purpose under Trustee Act, 
1925 (c. 19), s. 67.—He THomas, THOMAS v. 
THOMPSON, [1930] 1 Oh. 194; 99 L. J. Oh. 
140; 142 L. T. 810. 
3689b. ———- Whether court 
Re, 
3639a, ante. 


may confer.] — 


THOMAS v. THOMPSON, No. 


Part VIl.—Investment of Trust Funds. 


3922. Add. Annotation :—Refd. Re Vickery, Vickery v. Stephens, [1931] 1 Ch. 672. 


Part Vil.—Breaches of Trust. 


3996a. a ad WINDSOR 
(1901), 


L. J. Ch. 251. 


4050. Add. Annotation :—Refd. Re Houlder, [1929] 


1 Ch. 205. 


4136. Add. Annotation :—Refd. Re Blake, 
Minahan’s Petition of Right (1981), 


L. J. Ch. 251. 


4162. Add. Annotation :—Refd. A.-G. v. Goddard 


(1929), 98 L. J. K. B. 743. 


PART VI. SECT. 1, SUB-SECT. 2. 


sg. Trustee ict, R. S. A., 1922, 
& 54.]—FRARER wv. FRASER & HUR- 
BARD, {1932} 1 W. W. R. 863; 2 
D. L. R. 816.—CAN. 


PART VI. SECT 7, SUB-SECT. 1. 


sn. Action to set aside trust pending. | 
——The trustee under a dunatio muortis 
causi is not guilty of laches if he does 
not invest trust funds in securities 
but deposits them in a bank. when 
suit has heen brought against him to 
have the gift set aside, & 3 per cent. 
interest is all he should pay.-—WALKER 
o ROMAN CATHOLIC BISHOP OF ST. 
JOHN, {1929} 4 DD. L. Wt. 15; 54 
N. B. RK. 371.—CAN. 


PART VI. SECT. 7, SUB-SECT. 2.—E. 


sp. Eweeutor-truster-- Not liable for 
failure to invest within one year of 
death. )—-CAMPBELL tv. Hoaa, [19380] 3 
D. L. R. 673.---CAN. 

sq. e+ Under the decision 
of the Privy Council in Campbell v. 
Hogg, where a trustec is passing his 
accounts before a Surrugnte Ct. judge 
under Trustee Act, RK. 8S O., 1927, 
48. 23, the ct. or judge cannot charge the 
trustee who was also exor. with penne 
arising from failure to sell non-trustee 
investments of testator within one 
year of the date of testator’s death.— 
Re JOHNSON, [1932] O. R. 385; 3 
D. L. NR. 164.—-CAN. 


PART VI. ana ore 2.-— 
- (a). 








p i. —-— Failure to invest-— helurnce 
on counsel’a opininn.}- Trustees were 
atked by a beneficiary to invest certain 
moncys, most of which were ad- 
mittedly due to the beneficiary pending 


STEAM CoAL Co. 

tn., No. 2038a, ante. 

4002. Add. Annotation :—Refd. Re Blake, 
Minahan’s Petition of Right (1931), 


4322. Add. Annotation :—Refd. Re Fenton (No. 2), 


Hz p. Fenton Textile Assocn., Ltd., [1932] 


Re 1 Ch. 178. 


100 


Re 1 Ch. 572. 


100 


4356. Add. Annotations :—Consd. Re 
Steam Coal Co. (1901), [1929] 1 Ch. 151. 
Apld. Re Vickery, Vickery v. Stephens, [1931] 


4360. Add. Annotations :—As to 


Windsor 


(1) Apld. ie 


Windsor Steam Coal Co. (1901), [1929] 1 Ch. 


151. 


As to (3) Refd. fe Vickery, Vickery v. 


Stephens, [1931] 1 Ch. 572. 


settlementoftheaccount. Atthesame 
time the trustees were told that a 
claim for interest would be made agaiust 
them if the moneys continued to Le 
idle. The trustees, acting on the 
erroneous opinion of counsel that they 
were not entitled to invest, omitted to 
do so -—Held : the proper course was for 
the trusteesto invest as requested, but 
having referred what was a matter of 
law to competent counsel for his 
opinion & having acted on it, they were 
not guilty of wilful neglect & dofault 
so as to make them accountable for the 
loss.—PERPETUAL TRUSTEE Co.  v. 
WATSON (No. 2) (1927), 28 S. 7. 
N. 8. W. 43; 45 N.S. W. W.N,. SD 
AUS. 


PART VII. SECT. 1, SUB-SECT. 1. 

8928 fi. ——-.]—JONNSTON v. SMITH 
& Newson, (1928] 4 D. L. R. 7743 
11928) 3 W. W. RR. 495.— CAN. 


PART VII. SECT. 1, SUB-SECT. 2. 

3935 iii. —-— Loss of securitica.)-~ 
Brown v. Brown, [1932] 2 D. L. Rh. 
aN revsg., [1931] 4 D. L. R. 420,.-—- 


ene 
e 


PART VII. SECT. 3, SUB-SECT. 2.— 
, B. (a). 


4100 i. —-— J'rustee paying money to 
wrong person.}—CHEANG THYE PHIN 
v. Lam Kin Sana, [1929] A. 0. 670.— 
STRAITS SETTLEMENTS. 


PART VII. SECT. 3, SUB-SECT. 2.—— 
B. (b). 


sg. No fired rate—Dependent on 
crtent of breach.}—TORONTO GENERAL 
Trusts Co, v. Hoag, [1932] 4 D. L. KR. 
465.—CAN. 
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PART VII. oat oF ee 3.— 
» (&). 


4608 ii, -—-—-.]}—Where a trustee 
wrongfully mingles trust property 
with his own, the beneficiary is entitled 
to a charge on the whole fund for the 
amount due to him.-~-OFFICIAL As- 
SIGNEEK, MADRAS v. MINAKSHI VIDYA- 
SALAL SANGAM (1929), I. LL. Re. 52 
Mad. 919.—IND. 


p i. -———.])-—-DAViES ». CHRISTAKOS, 
[1931] 1 D. L. R. 1009; (1930) 3 
W.W.T. 481; varg., [1930] 2 D. L. RK. 
870.-—CAN. 


PART VII. SECT. 6, SUB-SECT,. 2.—-A. 


4651 i. Form of proceeding.|— The 
ct. may entertain upon an originating 
summons a claim for relief framed 
on a breach of trust.—PERPETUAL 
TRUSTEE Co. v. WATRON (No. 1) (1927), 
25 3. RL. N.S. W. 39; 45 N.S. W. 
W. N. 1.—AUS. 

so. Wheiher right to jury exiete.|— 
Defts., as exors. of a will, were directed 
by the will to sal] lands of testatrix’, 
& distribute the proceeds among her 
children & agrandchild. In this action, 
pitfs., two of the childron, alleged that 
defts., exors., had committed a breach 
of trust by selling the lands at a gross 
undervalue. Pltfs. gave a notice for 
trial by jury, & the action war tried 
with a jury, & judgment entered upon 
its findings In favour of pltfs. for the 
recovery of damages :—Held; tho 
action being one which, before Adminis- 
tration of Justice Act, could have been 
brought only in the Ct. of Ch., pltfs. 
had no right to give a jury notice, & 
the notice should have been struck 
out by the trial ee a v. 
Newson, [1928] 1 D. L. R. 254; 61 
Q. L. R. 57.—CAN. 


VoL XLIII.—Trusts and Trustees. Cases 4757—4768. 


Part IX.—The Public Trustee. 


4757. After this case add :— Appearance as plaintiff & defendant. j— See 
Power to sell open space held in undivided Exrcutors, Nos. 7812a, 8757a, ante. 
shares—Law of Property Act, 1925 (c. 20), 4763. After this case add :— 

Sched. I., Pt. IV., para. 2.]|—See SErrTin- ——- Construction of will—-Appearance as 
MENTS, Nos. 3151b, 3151c, ante. plaintiff & defendant.}—See Exrcurors, 
No. 8757a, ante. 
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Case 31. 


ENGLISH AND Empire Digest SUPPLEMENT. 


VALUERS AND APPRAISERS. 
Part I|—Duties, Rights, and Liabilities. 


31. 


PART II. SECT. 1. 


sa. Liability for loss—Valuation bond 
fide. |—-Deft., a pald valuator, estimated 
the value of certain property at 
$4,980, stating in the certificate of 
value that he held himself ‘‘ responsible 
to you,” pitfs., “ for the correctness of 
this report & valuation,” which was 
enclosed in a letter stating ‘* the houses 
nro unfinished, & my vuluation of 
$4,980 is on the supposition that they 


will be finished in a manner similar to 
those adjoini sy Oe fina] inspection 
should, I think, be made.” ‘The houses 
never were finished similarly to those 
adjoining, nor was the deft. ever called 
upon to make apy final or other Inspec- 
tion, & at a subsequent sale the pro- 
perty, which bad been taken possession 
of ete the mtgees. & allowed to become 

a out of repair, realised only 
Si. 80 :—Held: under these circum- 
stances, there being no mala fides 
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Add. Annotation :—Refd. McAlister (or Donoghue) v. Stevenson (1932), 101 L, J. P. C. 119. 


Hopulaue to the appraiser, that he waa 
answerable for the loss sustained 
By the lender.—ScoTTisH AMERICAN 
INVESTMENT Co. vt. HopEe (1879), 26 
Gr. 430.—CAN. 


PART Il. SECT. 2. 
sh. Incomplete valuation—Effect of.) 
—DANROTH v. RAILWAY ee 
ASSURANCE Co., [19380] 2 W. R. 
555; [1931] 1 D. L. a 156; 43 
B. C. R. 21.—-CAN. 


WATER SUPPLY. 


Vol. XLT. Cases 41-270. 


- Part I1.—Supply by Local Authorities. 


41. 


1 Ch. 618. 


Add. Annotation :—Apld. A.-G. v. London & Home Counties Joint Electricity Authority, [1929] 


Part {1|—Powers, Duties and Liabilities of Undertakers. 


[1931] 2 K. B. 384. 


150. Add. Annotation :—-Apld. Manchester Corpn. 


v. Buttle, [1929] 2 Ch. 390. 


161. Add. Annotation :—Consd. Manchester Corpn. 


v. Buttle, [1929] 2 Ch. 390. 


165. Add the following paragraph & citations :— 
Under a local Act no person was entitled 

to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
with water, otherwise than by meter or 
special agreement, where any part of such 
dwelling-house is used for any trade or 
business purposes :—Held: the residence of 

a dentist where he practised the profession 

of dentistry was a dwelling-house used in 
part for business purposes, & therefore the 
corpn. was entitled to demand & be paid an 

in addition to the ordinary 
domestic & public water rates charged in 
respect of dwelling-houses not so used, 
although the water supplied was used for 


annual sum 


Add. Annotations : — Refd. Bournemouth- 

Swanage Motor Road & Ferry Co. ». Harvey & 

Sons, [1929] 1 Ch. 686; Farnworth v. Man- 

chester City Corpn., [1929] I K. B. 533. 

118. Add. Annotations:— Refd. Manchester Corpn. 

v. Farnworth, [19380] A. C. 171 , Blundy, Clark 
Co. v. London & North Eastern Ry. Co., 


BUuTTLE, [1929] 2 Ch. 390; 98 L. J. Ch. 394; 
142 L. T. 14; 04 J. P. 38; 45 T. L. R. 568 ; 
27 L. G. R. 748. 


176a. Right to use fire-plugs for purposes other than 
extinction of fires.|—Hydrants, fire-plugs. & 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 


Fire Brigade Act, 1865 (c. 90), s. 32, & 


Metropolis Water Act, 1871 (c. 113), s. 34, 


for supply of water in case of fire, may be 


used hy the waterworks co. for. purposes 


other than the supply of water for extinguish 


ing fires, cleansing sewers & drains. cleansing 
& watering strects, or supplying public pumps, 
baths, & wasbhouses, without the consent 
of the London County Council, & may, by 
permission of the co., be used by persons 
other than the co.— LONDON CoUNTY CoUNCIL 
v. Kast LONDON WATERWORKS Co., [1900] 
I Q. B. 330; 69 L. J. Q. B. 304; 82 L. T. 
268; 48 W. R. 252; 
Sol. Jo. 395, D. C. 


248. Add. Annotation :—Apld. Runcorn Guardians 
v. Worrall (1930), 94 J. P. Jo. 205. 


269. Add. Annotation :—As to (1) Refd. Copper 
Export Assocn. Inc. v. Merse 
Harbour Baard (1932), 48 T. L. 


16 T. L. R. 141; 44 


Docks & 
. 542. 


domestic purposes within the meaning of 270. Add. Annotation :—Refd. Grant v. Derwent, 


another local Act.—MANCHIESTER COKPN. tr. 


PART I. SECT. 2, SUB-SECT. 3.— A. 


ea. Purity—Failure to maintain— 
Liubility in damayes.)|-—-CAMPBELIL °. 
KINGSVILLE (Ont.), [1929] 4 D. L. RR. 
772.—-CAN. 


PART III. SECT. 2, SUB-SECT. 7. 


se. Supply for irrigation.\-—-A land 
co., Which had bought Jand to which 
a water record was appurtenant, sold 
part of the land to the deft. & ngrecd 


to supply him with water for irrigation 
purposes at a rate not to excoed a 
certain amount peracre. Theland co., 
& a water co. which it had caused t.o be 
formed & whieh had constructed an 
firigation system for the purpose of 
supplying water to the land co.’s 
covenantees, sold all their rights in the 
water to the pltf. pena aoe | which 
assumed the obligations of the land co. 
The municipality then obtained from 
the Water Board an order under the 
Wator Act increasing the rates charge- 
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[1929] 1 Ch. 890. 


able for water for itrigation purposes 
beyond those xed by said agreement 
between deft. & the land co. :— J _. 
the municipality wus outitled to reeover 
the increased rates from = deft.— 
PENTICTON CORPN. 0. SUTRERLAND, 


PART III. SECT. 2, SUB-SECT. 9.— 
A. (a). 


p. revsd. sub nom. HALirax CIty 
v. READ, [1928) 4 D. L. R. 461.—CAN. 


12. 


46a. 


Vol. XLIV. Onses 18—368a. 


WATERS AND WATERCOURSES. 
Part |.—Rights and Obligations in Respect of Water. 


Add. Annotation :—Aa to (2) Consd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 


— ——— ——.}—-The r right of a riparian 
owner on the banks of a tidal navigable river 
exists jure nature, but it is essential to its 
existence that his land should be in contact 
with the flow of the stream at least at the 
times of ordinary high tides —Dawoop 
HasHIM Esoor v. Tuck & Sein (1931), 68 Ind. 
App. 80, P. O. 


71. Add. Annotation :—Generally, Refd. Bartlett 


v. Tottenham, [1932] 1 Ch. 114. 


99. Add. Annotation :—Refd. Farnworth v. Man- 


122. 


174. 


26224. 


chester Corpn., [1929] 1 K. B. 538. 

Add. Annotation :—As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

Add. Annotation :—As to (2) Refd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 


ere 








.}--Unless the existence & 
course of a defined underground channel is 
known with reasonable certainty, a lower 
riparian owner can have no right of action 
against the owner of the land through which 
the channel flows for abstraction of the 
underground water. Where an excavation 
discloses the existence of a defined channel, 
that channel becomes a known channel, at 
least so far as the excavation extends, & 
any subsequent act of interference with its 
known flow inflicting an injury on a lower 
riparian proprietor is capable of prevention 
by appropriate action. The liability for 
abstraction of, or interference with, the water 
depends on the knowledge of the actor when 
the act complained of is committed & not on 
the manner in which that knowledge has been 
obtained.— BLEACHERS ASSOCN., LTD. v. 
CHAPEL-EN-LE-FRITH RURAL DistricrT 


302a. 


363a. —— 


281. Add. Annotation :—Expld. Vanderpant v. 


Mayfair Hotel Co., [1930] 1 Ch. 1388. 


802. Add. Annotation :—Follid. Green v. Matthews 


& Co. (1930), 46 T. L. R. 206 

———.]—A person cannot set up a right 
either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained in 
the Rivers Pollution Prevention Act, 1876 
(c. 75).—-GRHEN v. MatTHEWws & Co. (1930), 
46 T. L. R. 206. 





839. Add. Annotation :——As to (1) Refd. Farnworth 


v. Manchester Corpn., [1929] 1 K. B. 583. 
—-— Damage common to all 
King’s subjects.}—Under the Bristol Dock 
Act, 48 Geo. 3, c. 140, s. 107, which gives 
compensation where, by means of the 
dockworks, or in the progress or execution 
thereof, damage may be done to any heredita- 
ments, houses, lands, & tenements, or the 
same may be rendered less valuable thereby, 
no compensation is due to the owners of a 
brewery for a loss arising to them in their 
business from the deterioration of the water 
of the public river Avon, from which the 
brewery had been before supplied by means 
of pipes laid under low water mark; the 
use of the water having been common. to 
all the king’s subjects, & not claimed as an 
easement to the particular tenement. The 
only remedy for such an injury is by indict- 
ment, which was taken away in this case by 
the act of parliament. —-R. v. BRISTOL Docx 
Co. (1810), 12 East, 429; 104 EH. R. 167. 





Annotations :—Consd. East & West 1 ndia Docks & Birminy’- 
ham Junction Hy. Co. v. Gattke (1851), 
Apld. Caledonian Ry. Co. v. Ogilvy (1 55), 251. T. O. S. 


3 Mac. & G. 155. 


Consd. Chamberlain v ve Knd of London & 


Crystal Palace Ry. Co, (1862), 2 B. & S. 605; KR. vw. 
Metrupolitan Board of Works (1869), L. R. 4 Q. "B. 358, 


vw ia Board of Works (1872), 


CounciL (1932), 96 J. P.515; 49L.T.R.51;  Apld. McCarthy 


76 Sol. Jo. 902. 


268. Add. Annotation :—-Generally. Refd. Bartlett 
v. ‘Tottenham, [1982] 1 Ch. 114. 


PART I. SECT. 2, SUB-SECT. 1. 


Pe (p. 7) i. ——— —— To change point 

died. ee arate RANCH v. 
SCHNEIDER. {1928] 2 D. L. KR. 993; 
[1928] 2W. W. R. 106.---CAN, 


PART I. SECT. 4, SUB-SECT. 8.—B. (b). 


Irrigation—General rule, }—-The 
property in land bounded by a river, 
whether tida) & navigable or not, has 
inherent in it the riparian right to take 
water from aed river for ting the 
land, & on a permanent settlement of 
the land that right is lncluded, without 
special mention, in the roperty in 
reapect of which the Zamindar enters 
into an e ment with the Govern- 
ment to pay the haps the right being 
@ natural right, not an casement, is not 
] by nop-user.—-SECRETARY OF 
BTaTB FOR INDIA Y, SUBRARAYUDU, 
59 L. R. Ind. App. 66.—IND, 
tad nae woo, ee Pltfa. & defts. oocapy 
very near sach other, the lan 
Pee a third party intervening between. 


. Thames & Isis Navigation 


1. Refd. Rh. 
Comrs. (1836), 5 Ad. & EI. 804: R. v. London & North 


Defts. had been taking water, flowing 
through an artificial channel, into their 
land, for the purpose of irrigation, for 
nearly 32 or 385 years without inter- 
ruption, every monsoon, through tho 
land of the third person, by ontting 
the ridge Nae of a plot of land, belong- 
ing to pltfs., in one place. Pitts. sued 
for permanent injunction to restrain 
defts. from cutting the ail :—-Held: 

defts. had acquired a prescriptive right 
to take water by cutting the ail.— 
BIPpIn BEHARI var vw. RAMNATH 
GHATAK (1929), L. L. R. 56 Cale. 151.— 


te I. SECT. 5, SUB-SECT. 2. 
-J}—Where by 
Sieane a ditch ‘a proprictor of land 
causos surface water to flow therefrom 
on to lower-lying land he {a liable for 
the damages caused thereby through 
the fiooding of the lower ae 
ie LLEY ». yt [1928] 3 D. L. 
[1928] 1 W. R. 961; 22 Sask 
i R. 442: on pense F929] ‘9 D.L. R. 








Western Ry. Co. (1854), 3 Ik. & B. 443 5 Ricket v. Metro- 
politan Ry. Co. (1865), 5 B. & 8. 156 
Drainage Comr. (1876), 1 C. P. 1D, 380, 


Rhodes v. Airedale 








928; 1W.W.R. 20; 23 8S. L. R. 425.-— 


CAN, 
t. revad, [1928 3 pe As R. 725; 


(1928) S.C. R. 622. 


PART I. SECT. 4, aeiiees 5,—B. 

ax. Erection of s—To support 
building.]}—Deft., who was the owner 
of premises howled by a natural 
river, erected on his own half of the 
bed & roil of the river, concrete pliers 
& steel stanchions for the purpore of 
supporting a building. The erection 
of these piers caused an appreciable 
quantity of w ater which formerly 
flowed over deft.’s half of the bed of 
the river to be discharged & flow over 
pitf.’s half & along pitf.’s banke on the 
epost’ side, but no actual damage was 

us orcasioned :—Held: the plerrs & 
stanchions constituted an unlawful ob- 
struction & diversinn of the waters of 
the river, & an injunction waa accord: 
ingly granted compriling deft. to re- 
move them. re rvs cer art & FERRARD 
v. MURPHY (1931), N. I. 192.—IR. 


Cases 965-642. 


ENGuisH AND Empire Dicest SuPPLEMENT. 


365. Add. Annotation :—Refd. Blundy, Clark & 4380. Add. Annotations re ae Manchester Corpn. 


Co: v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


888. Add. Annotation :—Refd. Farnworth v. Man- 438. 


475a. Part of beach ‘‘ opposite to ’’ 


479. 


568. 


568a. 


PART I. SECT. 7, SUB-SECT. 1. 
g i. 
overflow—No right to orerfime on mihse- 


quent o 

veers 11930) 1 D. L. R. 989.—CAN. 
m 

brought into ditch—Ditch u 


Aalst Aid wd water.}—CEA 
oo OWNSHIP (1932)3W. WR 


PART II. SECT. 3, SUB-SECT. 1. 

sd. ‘ ear reaytieg » — Construction of 
statule.}-—H in a eave 
co. by the Dominios of certain 
lands, together with the minerals 
thereunder, for the purpose of con- 
structing 
British columbia Act. of 1883 the 
expression 
describe the eastern 
Jand in view of the context & circum- 
stances of the case wars meant to 
describe the eastern boundary of the 


chester Corpn., [1929] 1 K. B. 533. 


v. Farnworth, [1930] A. C. 171; Blundy, 
Clark & Co: v. London & North Eastern Ry. 

Co., [1031] 2 K. B. 334. 

Ada. Annotation :—Consd. Bartlett v. Totten- 

ham, [1932] 1 Ch. 114. 


Part I|.—The Sea and the Seashore. 


land. |—A 
municipal corpn. passed a resolution in 
Jan. 1860, agreeing to let to pltt. the flat 
part of the beach opposite to pltf.’s field, fur 
300 years, at a nominal rent. Pitf. claimed 
all the beach comprised between lines drawn 
in prolongation of the sides of his field, & he 
built a wall & terrace along the part so 
claimed. In 1864 the corpn. gave pltt. 
notice to quit, & after much negotiation, in 
1869, brought an action of ejectment against 
pitf., who thereupon filed the bill in this suit 
for specific performance :—Held : the bound- 
aries of the piece of land agreed to be demised 
were lines drawn from the extremities of 
pltf.’s field perpendicular to the coast-line.— 
CROOK v, SEAFORD OorRPN. (1871), 6 Ch. App. 
551; 25 L. T. 1; 35 J. P. 804; 19 W. R. 
038, 'L. C. 
Add the following paragraph & citation :— 
The doctrine of accretion has no appln. to 
a non-tidal sheet of more or less staynant 
water such as one of the Norfolk Broads. 
It is limited to the seashore & land abutting 
on rivers of running water & does not extend 
to canals, lakes or ponds.—TRAFFORD v. 
THROWER (1929), 45 T. L. R. 502. 


Add. Annotation :—As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 


-+—The construction by the 
Canvey Island Comrs. of certain works, 
an embarkment, cartway & ditch, along a 
strip of land adjoining the Thames on the 
south of the island, for the purpose of coast 
preservation, did not operate to vest the soil 
of that strip in the Comrs. as owners, but 
the ownership remained in those persons 
whose lands bordered on the river, & who, 
provided they do no damage to the works of 

















—— License to 476 li. 





occasions.}—POTTER v. SILVER- 





Water from higher land 
aa 


as it occurs. 


to applt. 





a railway made under a 


used = to 
oundary of the 


* coastitne * 


bay not havin 


PART Il. SECT. 3, 








580. 


591. 


606. 


634. 


640. 


642. 


SUB-SECT. 38.—A. 


-J—It is an essential 
condition of the operation of the 
doctrine which adds to riparian lands 
the increment which is caused by 
accretion that the accretion should be 
natural, i.e. occasioned in the ordin 

course of the operations of nature, 

80 gradual as to be in a practica] sense 
imperceptible in its course & progress 606 1. 
LARKE v. 
own nel 2 D. L. R. 154; [1928] 1 


Ww ; 23 Alta. L. R. 
appeal, THig29) 4D. L. R. 1010.—CAN. 
PART II. aor a, - halaicaacedal 4.— 


n i, ---Pitf. received a 
grant from the Provincial Govt. of 
the shore of a narrow cove or creck 
at St. mM erearct 8 Bay. ‘The cove or 
creek was ope of a humber of small 
inlets abounding on the shores of the 
the name or character 


the Comrs., are entitled to free access thereto 
from the river. The fact that those owners, 
or their predecessors in title, were oqm: 
pensated at the time of the erection of the 
works to the extent of the full value of the 
lands affected does not imply that the fee 
simple of the lands was purchased by the 
Comrs., nor can such an inference be drawn 
from the terms of the Canvey Island Acta, 
1792 & 1883. The ownership acquired by the 
Comrs. under those Acts is similar to that 
acquired by a local authority laying sewers 
in a street, namely, an ownership in the works 
themselves & just so much of the soil upon 
which the works are constructed as will 
enable them to be erecled & maintained.— 
PorRT OF LONDON AUTHORITY v. CANVEY 
IsLAND Comrs. & CANVEY ISLAND URBAN 
CoUNCIL, [1932] 1 Ch. 446; 101 L. J. Ch. 63 ; 
poe T. 195; 96 J.P. 28 ; 30 L. G. R. 42, 


Add. Annotation :—As to (1) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 


Add. Annotation :-—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929). 94 J. P. 10. 


Add. Annotations: — Consd. China Naviga- 
tion Co. v. A.-G. (1932), 48 T. L. R. 375. 
Refd. Port of London Authority v. Canvey 
Island Comrs. (1981), 101 L. J. Ch. 63. 


Add. Annotation :—Refd. pier Navigation 
Co. v. A.-G. (1982), 48 T. L. R. 375. 


Add. Annotation :—-As to (1) Apld. A.-G. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 93 J. P. 173. 


Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


One & G.) 433; 6C. L. T. 536.— 


sb. Grant of licence of occupation— 
Identification of subject-maiter of grant.) 
—BARTLET v. DELANEY (1913), 29 
O. L. R. 426; 5 O. W. N. 200.—CAN, 


PART II. SECT. 3, SUB-SECT. 5.—G. 


When injunction granted-—~ 

Destruction of natural barrier.)—The 
owner of land abutting on the foreshore 
is entitled to al] the natural advant- 
ages belonging to that land, & therefore 


EDMONTON 


33; on 


to all things, such as deposits of shell 
a sand, W. ch in the course of nature 
may thereon. 


swept Bu 
owner is not entitled to coy a 
natural barrier against the sea, ¢. 
by the removal of shingle, so as 
cause an injury to a neigh 
landowner, even thougb the dagen 
of shingle is a natural] & ordin 
oe the Brine nor is he entitled to oo 


land at high water mark & did not, as of a public har Lott. but had been used ‘an adjoining landowner’s 
the appits. contended, include the fore- on several occasions by small vessels rig ot support by cau she pepe 
shore & foreshore rights.— Esqurmavl for the purpose of loading lumber :— such neighbour’s land.—SMaLE v 

& Nanaimo Ry. Co. tv, Treat (1919), Held: no title passed under the grant. TAKAPUNA BoRovuGH COUNCIL, [1932] 
121 L. T. 657.—OAN. —FADER ». SMITH (1885), 18 N.S. R. N. ZL. R. 35.—N.2Z. 
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678 vi. 
been recognised by a series of decisions 
that in India the beds or channels of 
navigable waters are the property of Was 
the Government in the right of the 
Crown. 


Vol. XLIV.—Waters and Watercourses. 


Gases 747-—88la 


Part I11.—Rivers, Lakes and Pools. 
747. For citation substitute ‘‘ No. 479, avte.”’ 


Part IV 


mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 


820. Add. Annotation :—Consd. British Trawlers’ 


Federation, Ltd. v. London & North-Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 


Removal of goods purchased—Licence. } 
—Pitf. railway co. were the owners of two 
docks & the quays thereof at Kingston-upon- 
Hull. These docks were used extensively 
by fishing vessels. The catches were landed 
on the quays & there sold by ‘“‘ Dutch 
auction.” The purchasers carted away their 
purchases to various points on the quay where 
they had offices rented from the railway co. 
Here the fish was sorted & packed for trans- 
port. The railway co. provided facilities for 
the transport of fish by rail, but the practice 

ad grown up for the merchants to provide 
mechanical road transport. While the rail- 
way co. had no objection to road transport 
for reasonably short distances, they had 
serious objection to that form of transport 
for long distances; not only on account of 
the loss of revenue, but also on account of the 
serious congestion of the vehicles at the docks, 
which interfered also with the control of the 
railway-wagons on the quay sidings. They 
therefore sought to exclude the long-distance 














-}—It has 


The public right of waterway 


.—Ports, Harbours, 
798. Add. Annotation :—As to (1) Refd. Bourne- 


Docks, Piers and Wharves. 


road transport by a system of licensing. 
Some merchants accepted the conditions ; 
defte., among others, did not. Pltf. railway 
co. brought the present action against defts. 
to establish their position, & asked for a 
declaration that they were entitled to refuse 
admission of road transport to the docks 
except under licence & subject to conditions, 
& also asked for an injunction against the 
merchants, giving effect to the declaration. 
Defts. contested this right & claimed that 
they were entitled to bring their own vehicles 
& remove their fish irrespective of the destina- 
tion ; they based their contention mainly on 
their rights at common law & the provisions 
of the Hull Docks Act, 1861 :—Held: (1) the 
common law right of access to the docks & 
quays had gone except so far as preserved by 
the North-Eastern Railway (Hull Docks) 
Act, 1883, or subsequent statutes. The 
rights of the parties were, therefore, governed 
by the Act of 1883. Under the Act the rail- 
way co. were not bound to allow fish sales 
to take place on the quays in question, & had 
power to exclude defts. in the first instance. 
The railway co., however, had given a licence 
to defts. to attend the fish sales & become 
owners of goods on the quay, & defts. thus 
acquired a statutory right to remove them, 
& by inevitable implication they also had the 


of a rpecial administrative area form- aries as the ‘‘ shore” of a certain 
ing part of a larger area; & th 

that the boundary was described by  pality 
reference to points on the river bank 
insufficient to reargue that tidal 
presumption. — HAMILTON 
TRATES v. BENT COLLIERY Co., LTD., 
{1929} S. C. 686.—SCOT. 


e fact navigable lake, the limits of the munici- 
exton d to low-water mark, 
although the lake in apesten ig non- 
water.—R. LAKESIDE 
ORCHARDS, Lrp. (B. "C.), {1929} lL 
W. W. R. 8703; 51 Can. Crim. : 
182.—CAN. 


MaGIs- 


ean only be co-extensive with the pro- 
poy of the Government & accord- 
ngly does not extend beyond the 
liinits of ordinary high tides, that is to 
say, the mean between sprivg & neap 
tides.---Dawoop HAasmmM Wsro0o0r v. 
Tuck Sein (193]), 58 L. R. Ind. App. 
80..—IND. 

d i, —— International waters.}-— 
The common Jaw doctrine of ad medium 
flum has nover been applied to 
international waters.—2te Forr ERIE 
VILLAGE & Burrato & Fort ERIE 
PUBLIC BriInGE Co., [1928] 1 D. L. R. 
723; 61 0. L. R. 502.—CAN. 


ee Ill. SECT. 2, SUB-SECT. 4. 


702 il. —— ——- —— ——.]}The 
right of a riparian owner on the banks 
of a tidal navigable river exists jure 

c, but it is essential to Its existence 

that his land should be fn contact with 
e flow of the stream at least at the 
es of ordinary high tides.— Dawoop 

ae es Esoor vw. C. peal Sain (1931), 


PART Il]. SECT. 8, SUB-SECT. 2.-—-B. 


h Spectal administrative 
area,|~-A portion of a parish was con- 
stituted a ‘s eclal drainage district for 
presuinptio ye purposes :-—JZ/eld : the 
te that the description 

* a non-navigable river 

ett the valveus of the river up to 
the medium fllum applied in the case 


{. ein aeineiemiiiell 


PART III. SECT. 8, SUB-SECT. 2.—C. 


p i. ---The English law of 
accretion applics in Burma as a matter 
of justica & gi ee & provided that it is 
not excluded the natural features, 
or by the nature of the tenure.— 
FoucaR & Co. v. SECRETARY OF STATE 


"PART IIL SECT. 4. 


766 vi. —— —— —-.)—Held: a 
grant from the Crown of land bounded 
on one side by the waters of an inland 
non-tidal & non-navigable lake carries 
with it the ownership of the land 
covered by water to the centre of the 
lake.—Fares v. R., [1929] Ex. C. R. 
144; revsed., on other grounds, [1932} 
Ss. C. R. 78 ; "1D. L. R. 421.—CAN. 


g i. .}—Where a wator lot 
is € ioscribed by metes & bounds, 
with measurements & bearings from 
@ fixed point, the boundaries of the 
Jot are so ascertained notwithstand- 
ing that one boundary Is said to be the 
hres ‘sedge & by a subsequent lowering 
of the wa ee level part of the Jot has 
become dry land.—Re ManLe & 
TORONTO, [1952] O. R. 375; 3D. L.R 


so, Shore as boundary of munici- 
pality— Extent. 2. 1—-Where the letters 
patent incorporating a British Columbia 
fanicipality describe one of its bound- 
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PART IV. SECT. 1, SUB-SECT. 1. 


b i. -1-—-The Comrs. ap- 
pointed under Hamilton Harbour 
Comrs. Act to manage the business of 
the harbour are entitled, under Trustee 
Act, R. S. O., 1927. 5. 60, to reasonable 
colupensation for their services.—Re 
HAMILTON HARBOUR CoMRS., [1930] 2 
dD. L. KR. 509; 65 QO. L R. 149.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 


sd. Harbour Commissioners— Power to 
resume possession of land vested in 
sthem—Whether of land subject to lease.) 
—FLETCHER W. & R., LTD. v. GEELONG 
HaRBOUR TRuUsBT Comrms., [1928] 
Vv. L. R. 12.—AUS., 


PART IV. SECT. 2, SUB-SECT. 1. 


sf. Expropriation of water lots for 
improvement of wharf——Basis of valua- 
Hone }—The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the purpose 
of wharf improvements, may be had 
from a municipal assessment of the 
property, taking into consideration 

he higher assessable value of the land 
owing to its location, & the advantage 
afforded to the owners as a result of 
the improvements.—R. v. ADVEN- 
TURERS OF ENGLAND, GOVERNOR & 
= (1916), 17 Exch. OC. Ro 441; 42 

iL. 181.—CAN. 
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right to use such vehicle or vehicles as might 
be reasonably necessary for such removal. 
Defts. having a statutory right to remove 
goods of which they were owners, the railway 
co. had no power of directing the manner in 
which such goods should be removed; 
(2) the licence granted by the railway co. 
gave defts. a right ex coniractu to carry on 
their business as fish merchants on the quay, 
& as long as this contract continued, defta. 
had the right of access to the quay & to do all 
acts necessary for the conduct of their busi- 
ness, provided, under the terms of the licence, 
the business, traffic & convenience of the 
railway co. were not interfered with.— 
Lonpon & NoRTH-EASTERN Ky. Co. v. 
CHESTER (J. W.) & Son (1982), 147 L. T. 
308; 48 T. L. R. 484. 


Annotation :—Consd. British Trawlers’ Federation, Ltd. v. 
London & North-Eastcrn Ry. Co. (1982). 48 ‘I’. L. R. 491. 
821b. .}—-Pltis. in this action asked 


851. 


856. 


PART IV. SECT. 2, SUB-SECT. 3. 


#26 iv. 
another to moor a sbi 
lace undertakes with that other that 
here are no concealed dangers.—~ 
Coast CEMENT Co., LTD. v. NAVIGA- 
ZIOXB LIBERA Py, 
McKENZIE BARGE & DERRICK Co. v. 
NavIGAZIONE Lipera TRIESTINA S. A., 
11930)}3 W. W. RR. 69; 4D. L. R. 897. 
—OAN, 


PART V. SECT. 1, SUB-SECT. 1. 


853 fi. 
Nuisanre.}—A steamer co. taking up 
passengers, In course of 
steamers, from boats & from _ places 
other than recognised jetties & thereby 


ca 
mit 


STEAM 


the public does not hy these acts com- 











for a declaration that they were entitled 
to have access to the harbour at Lowestoft 
& to bring their own motor-lorries without 
licence or conditions on to the quays. The 
railway co. were the owners of the harbour 
& docks undertakings. Here the trawlers 
discharged their catches, which were sold 
by auction, on the quay. The buyers were 
either local merchants or persons who came 
from a distance. The practice had grown up 
for purchasers to bring heavy motor vehicles 
to transport their goods to great distances, 
& the railway co. sought to limit this practice 
by a system of licensing vehicles using the 
harbour & excluding vehicles not so licensed. 
Pltfs. based their claim on their common 
law right of access to the duck & to attend 
the fish market which they alleged was 
established there :—Held: (1) at common 
law fish taken by English sea-fishing boats 
(being non-customable) could be landed any- 


Part V.—Navigation of Tidal 


- 
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| goad. 
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where, & deft. railway co. had no monopoly 
in this respect regarding their own quays 5 
but, being owners of the quays. they had’all 
the common law rights of an owner of pro- 
perty in so far as those rights:‘had not been 
restricted by statute, & had therefore the 
right to exclude from the quays persons who 
had no lawful occasion to be there; (2) there 
was nothing in the Harbour Docks & Piers 
Clauses Act, 1847 (c. 27), s. 83, which com- 
pelled deft. co. to allow fish to be sold or 
cleaned or packed on the quays, nor was any 
duty imposed on the co. by the statutes 
relating to their undertaking to allow a fish 
market to be held on its quays. The mere 
fact that the Legislature bist See the 
continuance of fish sales by conferring powers 
to regulate those sales by by-laws did not 
create an obligation to hold those sales; 
(3) as pitfs. were not assisted by common 
law or statute, they could only rely on their 
contractual relationship with the railway 
co., & while their contracts, if any, were in 
force they were entitled to use vehicles free 
from the conditions of the licence sought to 
be imposed. Failing such _ contractual 
relationship they were bound by the con- 
ditions imposed by the railway co. on which 
they were allowed access to the quays.— 
BRITISH TRAWLERS’ FEDERATION v. LONDON 
& NORTH-EASTERN Ry. Co. (1932), 147 L. T. 
313; 48 T. L. R. 491. 


To hold fish market.J—-Lonpon & 
NORTH-EASTERN Ry. Co. v. CHESTER (J. W.) 
& Son, No. 82la, ante. 

.}—BritisH TRAWLERS’ FepERA- 
TION, LTD. v. LONDON & NoRTH-EASTERN 
Ry. Co., No. 821b. ante. 
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828. Add. Annotation :—Consd. Great Western 


Railway v. Monmouthshire County Council 
(1929), 94 J. P. 6. 


and Natural Inland 


Watercourses. 


838. Add. Annotation :—Refd. Vanderpant v. May- 


fair Hotel Co., [1930] 1 Ch. 138. 
Add. Annotation :—As to (1) Refd. Port of 


867. Add. 


Annotation :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 


London Authority v. Canvey Island Comrs. 892. Add. Annotation :—Consd. Port of London 


(1931), 10) L. J. Ch. 63. 
Add. Annotation :—As to (1) Consd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 





«--~-One who invites 
at a certain 


TRIESTINA SS. A 


Cal 


—— Causing backvash—  11.—IR. 


lyfug their 
sk. No 
qround—- Loc 


backwash involving danger to 


nuisance.—CALCUTTA 


a public 
LTD. wv. 


AVIGATION CO., 


EMPEROR (1930), I. Le. Lt. 58 Cale. 
854.—IND. 


ot.—— —.}-Re Waters & 
WATER POWERS REFERENCE, {1929] 
2D. L. R. 481: 8. C. R. 200.—CAN. 
se, Rights in St. Francis River. —)R. 
eB Pek a {1932)4D.L. R. 73.—- 


PART Vv. SECT. 1, SUB-SEOT. 8.—A. 

sg. Works of navigatun— lAability to 
maininin, }—GAUBRREN ®. LOWKR KANN 
NAVIGATION TRUSTEES, [1020] N. I. 


PART V. SECT. 1, SUB-SECT. 3.—D. 
right to mour— On private 
Lomond.|—A_ hoat-hirer 
on Loch Lomond claimed the right, as on 
a member of the public, to 
moor boats on private ground on the 


shore of the loch. He averred that 


Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


932. ee cross-reference following this case 


e 
eres 
e 


right was incidental to the public 
right of navigation in the loch, which 
adinittedly existed. He further 
avelred that the public bad, by 
immemorial usage, a right of rt 
harbour at the place where he claimod 
the right to beach his boats, & tbat 
they bad acouss thereto by a pulilic 
road. It was admitted, for the pur- 
posren of the care, that Loch Lomond 
was to be assumed to be an extension 
of the navigable non-tidul River Leven 
which flowed out of it:—Hein: 2a 
right of navigation on the part of the 
publie did not tuelude a right to beach 
or moor boats on private und for 
the purpose of carrying on the business 
of a boat-hirer: & a right on the part 
of the public to embark & disembark 
rivate ground could not be 
acquired by pr TA ee a 
1) 8. C0. 204.— 


beach & O80 
BUCHANAN v. Hoae, (1931) 
SCOT. 
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082a. Failure to repair swing-bridge—Injury to person shall ... make or form any recess 
ublic— Whether Hable.|—Pitf. was injured ock ... or other work or drive any piles 
y tripping over a nail projecting from the - . « in or upon the bed or shores of Milton 


footway of a sawing-bridge which defts.. the 
Port of London Authority, were under a 
to maintain in repair, & 
which the public had a right to use only 
when it was not required to be swung open 
e cause of the accident 
was the failure of the defts. to maintain the 
In an action for 
damages :—Held: the swing-bridge was not 
a highway & defts. were not in the position 
of a surveyor of highways, & therefore defts. 
could not avoid liability on the ground of 
nonfeasance or on the ground that. a surveyor 
of highways ie not liable to pay damages to 
persons injured by his neglect of duty, & 

Itf. was entitled to recover.—GUILFOYLE v. 

ORT OF LONDON AUTHORITY, [1932] 1 K. B. 
336; 101 L. J. K. B. 91; 146 L. T. 91; 48 
T. L. R. 55; 75 Sol. Jo. 763; 29 L. G. R. 659. 


943. Add. Annotation :—Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
Construction of local Act.]|—By Milton 
Creek Conservancy Act, 1899, s. 7, 


statutory dut 


for dock traffic. 1 


footway in good condition. 


961a. 





PART V. SECT. 3, SUB-SECT. 1. 


am. Line of navigation—May vary. }— 
In a case where the channel dries up 
in particular seasons of the year, it is 
que possible that what is within the 
line of navigation in one particular 
season is not so in another season.—- 
GOBINDACHANDRA PODDAR t. CHAND- 
PUR SUBPIVISBIONAL OFFICER (1931), 
I. L. R. 58 Cale. 1288.— IND. 


965. 


66 No 


PART V. SECT. 3, SUB-SECT. 3.—B. 

sp. Krection orer  non-navigable 
stream.]—-Where a person is the owner 
of land in the province of British 
Columbia through which a non- 
navigabie stream flows, he may legally 
build a bridge across the stream from 
one part of his property to the other 
without the necessity of obtaining the 
permission or authority of the Pro- 
vincial Government. Such a bridge. 
though built with a pier in the centre of 


Creek below 
or interfere with the navigation of the creek 
- without in every case the licence of the 
Conservators.”’ 
the Conservators, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.’ barge, without any negligence on the 
part of the master, collided with the plant 
& was damaged. 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction :—Held : 
confer upon a licencee a right to create an 
obstruction causing damage to members 
of the public & the action succeeded.— 
BURLEY C., Lrp. v. LLoyp Epw., Lrp. (1929), 
45 T. L. R. 626. 
Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 
1016. Add. Annotation :— Consd. The 
[1932] P. 52. 


igh-water mark so as to impede 


Defts., under a licence from 
erected in the creek, 


In an action for a nuisance 


the sect. did not 


Edison, 


the stream, leaving a passage of 50 feet 
& over on each side thereof, is not an 
‘obstruction ’? within Water Act of 
British Columbia. Anyone floating 
logs or poles down such a stream 
inust take the necessary precautions 
to avoid causing damago to such a 
bridge by the flotation operations ; 
& the ct. in this case finding deft. 
negligent, condemned it to ay 
damages.—R. v. BRELL LUMBER Co., 
[1932] Ex. Cc. R,. 31.—-CAN. 
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WEIGHTS AND MEASURES. 
Part Il.—Standards of Weights and Measures. 


26. Add. Citation :—~28 Cox, CO. OC. 5&0. 


Vol. XLIV. Cases 19—200a. 


WILLS. 
Part |.—Nature of a Will. 


19. Add. Annotation :—Refd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

$0. Add. Annotation :—-Refd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

98. Add. Annotation :- -Dbtd. & Distd. Re Dud- 
dell, Roundway v. Roundway, [1932] 1 Ch. 
585, 

98. Add. Annolation: -Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 

98a, ——- ——— —-—- —--——-.}Re Hack (A.) (1930), 
169 L. T. Jo. 285. 

105. Add. Annotation :—Refd. Re Hagger, Free- 
man v. Arscott, [1980] 2 Ch. 190. 

106. Add. Annotation :—-Apld. Re Hagger, Free- 
man v. Arscott, [1930] 2 Ch. 190. 

108a, —— -}—A husband & wife made 








a joint will, whereby they left certain pro- 
perty, which each possessed at the time of 


Part Il.<—Power of 


181. Add. Annotation :—Consd. Re Franklin & 
Swathling’s Arbn., [1929] 1 Ch. 238. 


182. Add. Annotation :—Refd. Parker v. Judkin, 
{[1931] 1 Ch. 475. 


239. Add. Annotation :—Refd. Me Carrington, 
Ralphs ». Swithenbank, [1932] 1 Ch. J. 
239a. Creation of estate tail—Death after com- 
mencement of Law of Property Act, 1925 
- 20)—Necessity for.]|—Under Law of 
roperty Act, 1925 (c. 20), s. 180, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limitations 
of real estate in tail, & set out such limitations 
at length, but settled no real estate upon 


er ee ee ee eee 


the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, & they agreed that the will 
should not be revoked without their mutual 
consent. The wife died first, & as from her 
death the husband received the income from 
the whole estate until his death :—Held: 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legatee after the death 
of the wife but before the death of the 
husband did not. occasion a _ lapse.-—Re 
HaAGGER, FREEMAN v. ARScCoTT, [1930] 2 Ch. 
190; 99 L. J. Ch. 492; 143 1. T. 610. 

After this case add :--- 

Exercise of power of appointment by joint 
will. |}—-See Powers, No. 26a. 


112. 


Disposition by Will. 


the same limitations :—Hcld: testator had 
attempted to create an entailed interest in 
the chattels but had not succeeded, & 
therefore the trustees of his will had no 
power to sell them under sect. 130 (5). But 
the ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraits by the trustees under 
Trustee Act, 1925 (c. 19), s. 57.—Re HOPE’s 
Witt Trust, HOPE v. Tuorp, [1929] 2 Ch. 
136; 98 L. J. Ch. 249; 141 L. T. 509. 


Add. Annotations :-—-Distd. He Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. R. 590. 
Consd. Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145. 


299a. Disclaimer by donee—TIntestacy—Applica- 
tion of Administration of Estates Act, 1925 
(c. 23), ss. 33 (5), 46, 49.]—Testator who 
owned certain musical copyrights, & who 
died in 1928, by his will gave the residue 
of his estate, including the copyright 


265. 


PART I. SECT. 1, SUB-SECT. 1. 


) 4. “* Release.”’} ~~ Re DONNELL, 
[1930] 4 D. L. It. 1037.—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 


ad i, Document in form of will passing 
mo property.}- A woman procured a 
printed form of will & partly Hlled it in, 
so that it purported to * give devise 
& bequeath ’’ to her husband, but did 
not contain any statement of the pro- 
perty to be disposed of or any appoint- 
ment of an executor. The document 
was duty executed as required by law in 
the case of a will:—Z/eld: as the 
document contained no disposition of 
property, it could not be regarded as a 
will & should not be admitted to pro- 
pate.--Re FAmRentup, 11931) V. L. &. 
28).—-AUS 


PART I. SECT. 2, SUB-SECT. 2.-—- 
A. (a). 


36 
JS. 


i. Zeats for ascertainment.) — 


Where a will is tnade subject to a 
clearly expressed condition that it, is 
to be subject to the happening of a 
specified contingency, ¢.g., the testator’s 
death before a certain time or durin 

a certain surgical operation, the wil 
does not take effect unless the con- 
dition is fulfilled; but, if tho will is 
so expressed as to show that the con- 


tingency is only the motive for making” 


the will, the will is not conditional but 
takes cffcct whether the event nepESue 
or not.— te Sworps ESTATE (Alta.), 
11929) 3 Db. L. R. 564: 2 W. W. RR, 
245.—-CAN. 


PART I. SECT. 3, SUB-SECT. 1. 


79 vi. ~—--.]--lOLSETTER v. YORK- 
SHIRE & CANADIAN TRUST Clo,, [1982] 
2W, W. RR. 382; 3D. L. R. 190.- -CAN. 


PART I. SECT. 4, SUB-SECT. 1. 


104 i. For “S&S. AF." read 
‘* CEYLON.”’ 


PART I. SECT. 4, SUB-SECT. 2. 

106 viii. .}--The fact 
that a husband & wife have simultane- 
ously made mutual wills, giving each 
to the other a life interest with similar 
proveou in remainder, is not in 
tself evidence of an agreement not to 
revoke the willa; in the absence of 
a definite agreement to that effect 
there is no implied trust precluding the 
wife from ae a fresh will 
inconsistent with er former will, 
even though her husband has died & 
she has taken the benefits conferred 
by his will.—GRayY v. PERPETUAL 
TRUSTEB Co., Lrp., [1928] A. C. 391; 
40 C. L. RR. 358; [1928] Argus L. R 
238.—AUS. 


PART Il. SECT. . eee 2.— 
a 


265 i. Necessity for convrrsion into 
permanent securities.}—Re BINGHAM. 
(1931) 1D. L. R. 248; 660. L. RK. 
121.—CAN. 











Cases 290a—717a. ENGLISH aND Empire Diaest SUPPLEMENT. 


299b. 


454. 


v. Parrott (1929), 141 L. T. 246. 


479a. 


royalties, on trust for his wife for lif 

afterwards for his children, & directed that 
the royalties should be treated as capital. 
Testator left a widow but no children :-— 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, & 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, including the royalties.—Re Sut- 
LIVAN, DUNKLEY v. SULLIVAN, [1930] 1 Ch. 


Death of remaindermen in lIlfetime of 
widow.|—By his will testator who died in 
1928, after meg eer bequests, devised 
& bequeathed all his real & personal esta te 
not otherwise disposed of to his trustee upon 


trust for sale & conversion, 
his funeral & testamentary expenses, debts 
& legacies, to invest the net residue, & to 
stand possessed of the net residue & the. 
investments thereof upon trust to pay the 
income to his wife for life, & after her death 
to divide the same between his surviving 
brothers & sisters. The last of thé brothers 
& sisters died in 1930. The widow was still 
living. On the construction of the will 
surviving brothers & sisters was held to mean 
brothers & sisters surviving the widow, & 
there was therefore an intestacy as-to the 
reversionary interest in the testator’s resi- 
du estate expectant on the widow’s 
death :—Held : the reversionary interest ought 
not to be forthwith sold.— Re McK rr, Pustic 
TRUSTEE v. McKusg, [1931] 2 Ch. 145; 100 
L. J. Ch. 325; 145 L. T. 605; 47 T. L. R. 
424; 75 Sol. Jo. 442, C. A. 


& after paying 


Part IV.—Capacity to Benefit under Will. 


Add. Annotation :—Consd. Re pues, Polson 








.--Testator directed that the 
income of his residuary estate should be paid 
to his son for life, & after his death be held 
in trust for the son’s ‘‘ children or reputed 
children,’ as the son should by will or codicil 
appoint. The son had _ two _ legitimate 
children, one predeceasing him & the other 
being expressly excluded by testator’s will 
from benefiting under the power of appoint- 
ment, & three illegitimate children, to the 
second & third of whom, under the power, he 
appointed the income of testator’s residuary 
estate in equal shares by his will, in which 
he described them by name & as his ‘‘ children 
or reputed children.’”’ For many years pay- 
ments of the income were made for the benefit 
of the children. On a summons to deter- 
mine (inter alia) whevher the trusts in favour 
of ‘‘ children or reputed children ’’ were void 
as contrary to public policy as regards 


487 


489. 
491 


504. 


506. 


reputed children of the son (a) living at or 
(6) born after the date of the will :—Held : 
the power of appointment was valid, & the 
son’s appointment of the income to his 
‘* children or reputed children ’’ named in his 
will was a proper exercise of the power.—Re 
Hyp, SMITH v. Jack, [1932] 1 Ch. 95; 101 
L. J. Ch. 95; 146 L. T. 255; 75 Sol. Jo. 781. 


Add. Annotation :—Consd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 95. 


Add. Annotation :—Refd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 95. 


Add. Annotation :—Refd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 95. 


Add. Annotations :-—Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. MRefd. Re Collier, 
[1930] 2 Ch. 37; Cousins v. Sun Life Assur- 
ance Society (1982), 48 T. L. R. 614. 


Add. Annotation :—Consd. Ie Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 


Part V.—Formalities of Will or Codicil. 


597. Add. Annotation :—Refd. Smith v. Thompson 678. Add. Annotation :-—Consd. Palin v. Ponting, 


(1931), 146 L. T. 14. 

Execution prevented by death. ]— 
Instructions for a will containing the fixed, 
& final, intentions of the deceased are valid, 
if the formal execution is prevented by death ; 
&, if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 
inference of previous derangement.—BuR- 
Rows v. Burrows (1827), 1 Hagg. Ecc. 109 ; 
162 E. R. 524. 





Annotation :-—Refd. Godman v, Godman, [1920] P. 261. 


651. 


PART V. SECT. 1, SUB-SECT. 4.—-D. 
697 li, —— ——.]-—Ke 
(Ont.), (1929] 1 D. L. R. 542.—-CAN. 


Add. Annotation :—Consd. Palin v. Ponting. 
[1930] P. 185. 


PART V. SECT. 
DUNLOP ° 


[1930] P. 185. 


717a. ——— Codicil commencing ‘‘ this is the las 


will & testament.’’]—A testamentary paper 
headed ‘‘ Codicil to be attached to my will,”’ 
& proceeding ‘‘ This is the last will & testa- 
ment of A. B.’’ did not expressly or b 

implication revoke an earlier will, ae 

it effected a substantial difference in the 
destination of a large portion. of the property 
passing. The same paper bore, in addition 
to the signature of the testator, the signatures 
of four persons, two of whom were bene- 
ficiaries under it; all four signatures had 
been placed on the paper at the time of 
attestation, & there was evidence that the 


SUB-SECT. 5.—- |! in will—Neceasily jor 
B (a). 


629 i. Whether document incorporated 


8 


Poole, STEWART v. POOLE (P. EB L), 
11929) 1 D. L. mR. $18.—CAN. 


two beneficiaries signed otherwise than as 
attesting :—Held ° (1) the words “ last will 
& testament’ did not preclude the ad- 
mission to probate of both papers; (2) pro- 
bate of the codicil might go without including 
the names of the two beneficiaries as attesting 
witnesses.—KrrcaT v. Kina, [1980] P. 266; 
99 L. J. P. 126; 143 L. T. 408; 46 7T. L. R. 
617; 74 Sol. Jo. 488. 


127. Add. Annotation :—Consd. Jones v. Tr 
Solicitor (1932), 48 T. L. R. 615. fone 


729. Add. Annotation :—Apld. Kitcat v. 
[1930] P. 266. 


802a. Signature at top of sheet.]--A lady got 
some one to write on a single sheet of paper 
her wishes for the disposal of her property 
after her death. There was no room at the 
end of the writing for her signature, so she 
signed at the top of the sheet, & her signature 
there was duly witnessed:—Held: the 
document was not a valid will as it was 
directly within the prohibition in Wills 
Amendment Act, 1852 {(c. 24), that no 
signature should be operative to give effect 
to any disposition or direction which was 
underneath or which followed it.—Re STAL- 
MAN, STALMAN v. JONES (1931), 145 L. T. 
339, C. A. 

Senin ate :—Consd. In the Goods of Smith (M. M.), [1931] 


830. Add. Annotations :—Distd. He Stalman, Stal- 
man v. Jones (1931), 145 L. T. 339. Apld. 
In the Goods of Smith (M. M.), [1931] P. 
225, 

831. Add. Annotation :—-Consd. In the Goods of 
Smith (19381), 47 T. L. R. 618. 


88la. -——- —— -}-Holograph testamentary 
dispositions so written as to stand after the 


King, 





836. 


Vol. XLIV.—Wills. Cases 717a—913. 


executive clause, which was in a printed 
form :—Held: to be part of the will & 
entitled to probate, being written before 
execution, & the page executed not con- 
taining any disposition.—In the Goods of 
SmiTHA, [1931] P. 225; 100 L. J. P.115: 146 
L. T. 46; 47 T. L. R. 618; 75 Sol. Jo. 725. 


Add. Annotations :—Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618; Re Stalman, 
Stalman v. Jones (1931), 145 L. T. 339, 


838. Add. Annotation :—Consd. Palin v. Ponting, 


[1930] P. 185. 


839. Add. Annotation :—Consd. Palin v. Ponting, 


[1930] P. 185. 


889a. ——— ‘* See other side for completion.’’]}— 


854. 
888. 


913. 


On the margin of the first page of a will on 
a printed form, duly executed & attested at 
the foot of the page, occurred the words, 
‘““See other side for completion.”’ On the 
second page under the words, ‘‘ Continua- 
tion from the other side,’”’ there were dis- 
positions of property & a residuary gift 
without any further execution or attestation : 
—-Held : the words, ‘‘ See other side for com- 
pletion,” had the effect of joining in or inter- 
lining the writing on the second page, & 
that the executed writing should be included 
in the probate.—PaLin v. Pontine, [1930] 
P.185; 99L.J.P.121; 46T.L. BR. 310; 74 
Sol. Jo. 234; sub nom. PALING v. PONTING, 
143 L. T. 28. 

Add. Annotation :—Consd. Neal v. Venston 
(1932), 48 T. L. RR. 637. 

Add. Annotation :—Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. 


Add. Annotation :--Expld. & Distd. Neal v. 
Denston (1982), 48 T. L. R. 637. 


PART V. SECT. 3, SUB-SECT. 1. 


af. ——.}Testator in his trust- 
disposition & settlement directed his 
trustees ‘“‘ to pay, Implement & fulfl 
any legacics or bequests which I may 
leave or bequeath by any writing under 
my hand, howeverinformaly the same 
may be cxpressed or executed.” Some 
idme prior to his death he delivered to 
his law agents, who had custody of his 
trust-disposition & rettiement, a scaled 
envelope bearing the following holo- 
graph endoreation: ‘To be placed 
with my Last Will & Testament-— 
T. R.” After his death the cnvelope 
was found to contain threo documents 
of a testamentary character, all bolo- 
grapb of the testator. Only one was 
signed. One of the unsigned docu- 
Tents began in these terms: “1 T. Rh. 
desire to make the following altcrations 
& additions to my last Will & Testa- 
ment namely.’’ Certain directions 
followed, & the document concluded 
with these words: ‘* Written by my 
own hand at L. A. the )7th day of 
October 1921 °’:—Held: tho trustees 
were bound to give effect to the 
directions contained in the unsigned 
document, on the ground that the 
facts connccted with the document, 
taken in conjunction witb the direc- 
tions in the trust-disposition & settle- 
ment, showed that testator intended 
it to bo read along with his formal 
settlement, of which hoe had effectually 
made it a pa oe TRUSTEES 
v. ey {1929} S. ©. (Ct. of Sess.) 104. 


me 


PART V. SECT. 3, SUB-SECT. 4. 


780 i. Signature in name of persun 
requested to sign——Notary.}—A _ testa- 
wentary document in Scotland specific- 
nally dealt with real estato in Ontario. 
The document was exccuted beforv C., 


@ notary public, & was signed, jn the 
presence of two witnesses, by C. & not 
in the name of testator, C. signing his 
own naine & the witnesses siguing a 
statement that they had heard 
authority given to C. & heard the 
docunient read over to B., who declared 
ho could not write :—d/eld: a good 
compliance with Wills Act, Ti. S. O., 
1927, s. 11—Re Drextny & GREEN, 
(1930) 1D. L. ht. 603; 64 0. L. KR. 
58 


35.- CA » 


PART V. SECT. 3, SUB-SECT. 5.—B 


p i, —~—.]—In the Will of MORONEY 
(1928), 28 8S. . N. S&S. W. 5533; 40 
N.S. W. W. N. 147.-—-AUS. 


PART V. SECT. 3, SUB-SECT. 5.—C. 


sl. kereculion invalid.}-—The whole of 
a will, except tcestator’s signature, was 
written on one side of a single sheet 
of paper. The signature appeared in 
the middle of the back of the sheet -— 
Held : tho will was invalid as it was not 
signed at the foot or end thereof, 
nor was the signature so placcd that 
i, was apparent on the face of the will 
that testator intended to give effect by 
such his signuture to the writing 
signed as his will.—e MORGAN, 11931) 
V.L. 1h. 1913 Argus lL. RK. 150.—AUS. 


PART V. SECT. 8, SUB-SECT. 5.—D. 


sa. Signature appearing as_cndorse- 
ment. J--He DytRycn, {1928) V. LL. 2. 
144; [1928] Argus L. R. 88.—AUDS. 


PART V. SECT. 3, SUB-SECT. 6.-—C. 


871 iii, ---~--.J--In an action to 
establish a testamentary document 
as the last will of H. deceased, the only 
question for decision was, whether the 
will had been properly executed. The 
ovidence was conflicting, but the trial 


judge found that one of the persons 
attesting the document signed before 
testator signed, that the other attesting 
witness signed after testator, & tho 
first witness did not resubseribe the 
will :—Held: the document was not 
executed in the manner prescribed by 
Wills Act, 8s. 12 (1), & could nat be 
admitted to probate. The signature 
of testator must be written or acknow- 
ledged by him in the actual presenco 
of both witnesses together before 
either of them attests & subscribes the 
will.—CHESLINE v. HERMISTON, [1928]) 
4 D. L. R. 786 : 62 0. L. Rn. 575.—CAN. 


PART V. SECT. 4, ene 4.—B. 
(0). 

1006 i, Testator unable to turn in bed 
—Atiestalion visible by turning.}— 
Where although the witnesses to a will 
were in the samo room with tostator 
at the time they attested it & so near 
him that ho could have scen them sign 
if he had been Jooking at them, yet 
if ho had his face turned away from 
them & was unable to move without 
assistance so that it was out of his 
power to see thom evon if ho so wished, 
the attestation is invalid.—Re 
WOZCIKCHOWIECZ ISTATE, [1931] 3 
W. W. Wl. 283; 4D.L. 2.585; 26 Alta. 
L. lt. 1.-—CAN, 
PART V. SECT. 4, SUB-SECT. 8.—A. 

fi. ~———-.J-—-A testator devised & 
bequeathed all his roal & personal 
estate to his wifo for life, & after 
her death to all his children at ber 
wisdom & discretion. By her will his 
wife appointed the estate to all the 
children im equal shares, subject only 
that, the share of a son JF. should 
bo rotained by her trustoes upon trust 
for him for lifo with remainder to his 
issue born before the lapse of twenty- 
one years froin his death as he should 


55* 


Cases 1074— 1555. ENGLIisH AND Empirng Digest SUPPLEMENT, 


1074. Add. Annotation :—-Generally, Refd. Black- 
well v. Blackwell, [1929] A. C. 818. 

1097. Add. Annotation :—Apld. Kitcat v. King, 
[1930] P. 266. 

1097a. ---— -—-—.]}—_K1LcaT v. KING, No. 717a, 
ante. ‘ 

1117. Add. Annotation :—Consd. Palin v. Ponting, 
[1930] P. 185. 

1126. Add. Annotation :-—Consd. Neal v. Denston 
(1982), 18 T. L. R. 637. 

1141. Add. Amnnotution :—--Refd. Neal vo. Denston 
(1982), 48 'T. L. R. 637, 

1155. 4dd. Annotution :- Refd. Neal v. Denston 
(1932), 48 'T. 1. RR. 637, 


1158a. ———.]——The ct. applied the presumption 


of law, omnia presumuntur rite ease acta, in 
favour of the validity of a will where the 
evidence of the attesting witnesses as to the 
circumstances of the execution was found to 
be wholly unsatisfactory & not to be relied 
upon & the main fact alleged against undue 
execution, apart from declarations made by 
the attesting witnesses, was that it would have 
been a physical impossibility for testator & 
the attesting witnesses to have been present 
together in the confined space in which the 
execution of the will took place.—NEAL v. 
DENSTON (1932), 147 L. T. 460; 48 T. L. BR. 
637; 70 Sol. Jo. 691. 


Part 1X.—Alterations and Erasures. 


1364, Add. Annotution :--Consd. Palin v. Ponting, 1387. Add. Annotation :—Consd. Palin v. Ponting 


[1930] B. 1865. 


[1980] P. 185. 


Part X—Revocation, Revival and Republication. 


aaa J —In the state of Brrkpy 1544 Add. Annotation :—Consd. Jones v. Treasury 


18a. 
(1929), 73 Sol. Jo. 556. 


R. Will Made in Contemplation of Marriage. 
(Vol. XLIV., p. 319.) 


1522a. Disappearance of wife—Bequest to woman 
with whom testator cohabiting—Subsequent 
marriage to legatee.|—- Testator, being 
married to a woman who had left him some 
years before & had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living & whom he described 
as his wife. Shortly afterwards he married 
the woman in question, relying on the legal 
presumption of the death of his wife :—Held : 
the marriage was primd facie valid & the will 
was expressed to be inade in contemplation 
of it, & was accordingly within the protection 
of Law of Property Act, 1925 (c. 20), s. 177, 
& not revoked by the marriage.—PILor v. 
GAINFORT, [1931] P. 103; 100 L. J. P. 60; 
145 1. T. 22; 47 T. L. R. 876; 75 Sol. Jo. 
490. 


appoint. & in defanlt, ete. The 
husband of M., one of testator’s children 
to whom the appointinent was made, 
attested the execution of the testutor’s 


1549a. 


of the class referred to therein is dotecr- 
mined, viz., when it was made. There- 
fore, if a British subject, when outside 
t the province, makes a will which meets 
will :—Held: M. was not given any the requirements of said sect., ites 


Solicitor (1932), 48 T. L. R. 616. 


| 1546. Add. Annotation :—Consd. Jones v. Treasury 


Solicitor (1932), 48 T. L. R. 615. 

.J—Where a testatrix commenced 
a will made two days before her death with 
the words, ‘‘ This is my last will, the former 
one being ungiltig,”’ & then substituted for 
the German word ‘ ungillig’”’ the English 
word ‘ cancelled,” & this will made dis- 
positions quite different from those in an 
earlier will, without, however, disposing of 
the residue, & where the residue fad been 
disposed of by the earlicr will, & the later will 
contained no operative appointment of 
exors., the ct. held that the later will revoked 
the earlier, &, testatrix being illegitimate 
& having died without issue, granted letters 
of administration to the Treasury Solr. with 
the later will anncxed.—JONES v. TREASURY 
Soxricrror (1982), 147 L. T. 340; 48 T. L. BR. 
615; 76Sol. Jo. 690; affd., 49 T. LL. R.75,C. A. 








1555. Add. Annolation :- Refd. Smith v. Thomp- 


son (1931), 146 L. T. 14. 


A testamentary pauper does not 
necessarily revoke one prior in date, 
even though the second instrument 
contains a general revocatory clause; 
the intention of testator is the sole 


share or interest in testator’s estate by 
his will, & therefore Wills Act, 192%, 
s. 15, not apply.—/’e Koon, 
Kocu v. Kocu, [1931) V. L. TR. 263 ; 
AYES L. R. 274.--AUS. 


PART V. SEOT. 5, SUB-SECT. 8. 


sc. Necessity for compliance with 
statutory requirementa al time of execu- 
fion.J—TLhe validity of a testamentary 
documeut, in so far as {ts exccution is 
concerned, depends cntircly on the 
question whether it complied with tho 
atatutory requirements tn that behalf 
in force at the time of its execution.: - 
Re McGrpnon, Roya TrRusT Co. v. 
BaxXTeER, {1931] 2 W. W. R. 86; 2 
DL. bk. 86: 85 Mita. L. B22: 
CAN, 


PART VII. 
ri, —--- ~--- -.J—Sect. Jda of Wills 
Act Amendinent Act, 1021, fixes a 
time as to when the validity of a will 


validity is not. destroyed by the fact 
that testator afterwards ceases to be 
a British subject. Where a person 
while domiciled in British Columbia & 
owning realty therein makes a will 
valid as to realty in that province, & 
he acquires a foreign domicile & makes 
a holograph will, invalid as to realt 

in British Columbia, revoking all 
provious wills & disposing of both 
realty & personalty, & dies domiciled 
in said foreign country, the British 
Columbia will remains effective as to 
the British Columbia realty.-—Re 
COLVILLE ESTate, [1931] 3 W. W. KR. 
26; [9382] ) Do. 475 44 BCL 


331.- CAN. 


PART X. SECT. 1, SUB-SECT. 2. 


1486 v. -- - .]--A will is the aggre- 
vate of a inan’s testamentary lutentions, 
so far us they are manifested in a 
writing or writings duly executed 
according to the governing statute. 


10 


guide & the intention to be discovered 
is that. relating to the disposition of 
testator’s property & not to the form 
of the will..--Re SNow EsratTr, |1932] 
1 W. W. ht. 473.—CAN. 


PART X. SECT. 1, SUB-SECT. 8. 


1507 v. -}—Where it was proved 
that a testator made a will whioh could 
not be found after his death & thore 
was no evidence touching tts where- 
abouts after it was made :—-Held: it 
Inust be presumed, thero heing n 
ovidence to rebut tho presumption, tha: 
the will was destroyed by tho testator 
with the intention of revolts ite 
Re opinson stare, {1980) 2 
W. W. R. 673.—CAN. 


PART X. SECT. 1, SUB-SECT. 4.—B., 

se. Necesstly for express declaration 
of contenplalion of eae 
SEDGWICK KsStaTp, [1931] 1 W. W. R. 
837.---OAN. ! 





B. Add. Annotation ;---Refd. Smith v. Thomp- 
son (1931), 146 L. 'T. 14. 


1610. Add. Annotation :—Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 


1611. Add. Annotation :——Consd. Jones v. Treasury 
Solicitor (1982), 48 T. L. R. 615. 


1618. Add. Annotation :—Apld. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 


1624. Add. Annotation :—Apld. Kitcat v. King, 
[1930] P. 266. 


1647. Add. Annotation :—Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 


1650. Add. Annotation :—Refd. Smith v. Thomp- 
son (1931); 146 L. T. 14. 


1651a. —-—.]—A will & codicil made by testatrix 
in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. In 1921 testatrix executed 
a third codicil, which referred only to the will 
& codicil of 1893, altered some of the pro- 
visions of the will & otherwise confirmed it :— 
Held: the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 1911, & to revive the will & codicil of 1893. 
—te BAKER, BAKER v. BAKER, [1929] 1 Ch. 
668; 98 L. J. Ch. 174; 141 L. T. 29. 


1655. Add. Annotation :—N.F. Re Robinson, Lamb 
v. Robinson, [1930] 2 Ch. 332. 


1656. Add. - Annotation :—Consd. Re Robinson, 
Lamb v. Robinson, [1930] 2 Ch. 332. 


1657a -l—The question whether a will 
has been revoked by a subsequent instrument 
depends entirely upon the intention of the 
testator as expressed in that instrument, 
The rule laid down in Baker v. Story, No. 
1655, & earlier cases that a second will will 
revoke an earlier one though it is ineffective 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee & not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
Van der Loeff, No. 1662. 

Testatrix by a will made in 1914 gave her 
residuary estate upon trust to pay an annuity 
to her son H., & subject thereto for her 

andchildren who should attain twenty-one. 

n 1921 she executed a document which she 
described as her last will, by which she gave 
the whole of her estate to Hl. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, though ad- 
mitted to probate, owing to the wife of H. 
having attested it:—Held: the earlier will 
was restored, there being no intention shown 
by testatrix in the later one to revoke it.— 
Re ROBINSON, LAMB v. ROBINSON, [1930] 2 
Ch. 382; 99 L. J. Ch. 481; 143 L. T. 598 ; 
46 T. L. R. 542. 


1662. Add. Annotation :—Apld. Re Robinson, 
Lamb v. Robinson, [1930] 2 Ch. 332. 

1664. Add. Annotation :—Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. BR. 616. 

1671. Add. Annotation :—Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 
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-)—B., by his will, after appointing 
his sister W. & one S. exors. & trustees 
thereof, & after giving certain legacies & 
exercising certain powers of appointment 
therein. more particularly referred to, 
appointed & devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Episcopi unto & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rents & 
income thereof to his sister the said W. for 
her life, & after her death upon the trusts 
therein mentioned. After a further bequest 
of jewellery, plate & portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appointed, devised & 
bequeathed all the rest & residue of his real 
& personal estate unto & to the use of his 
trustees to such uses, upon such trusts, & 
for such ends intents & purposes as the Wick 
estate might under the trusts of his will for 
the time being be held so far as the rules 
of law would permit. By a codicil dated 
August 4, 1927, after reciting that he was 
desirous of giving to his stepdaughter C. 
(pltf.) a residence in England, testator 
appointed, devised & bequeathed to her for 
her life his said house Wick Episcopi & all 
the furniture, books, linen, plate & effects 
therein or belonging thereto & also the land 
he occupied therewith. After testator’s 
death in 1928 pltf. C. took out an originating 
summons to determine (infer alia) the 
question whether pltf. was entitled for her 
life to the whole or any & if so what part of 
the rents, profits & income arising out of the 
residuary real & personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits & 
income or to some & what part thereof, or 
to whom the same were payable :—Held: 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the definite purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
specifically mentioned in the codicil; & 
therefore deft. W. was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 

roceeds of sale thereof. Further, the 
jewellery, plate, etc., included in the gift of 
heirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life; & the excepted 
articles of plate were to be enjoyed by piltf. 
during her life.—Re BUND, CRUIKSHANK Vv. 
Winiis, [1929] 2 Ch. 455; 99 L. J. Ch. 4; 
142 L. T. 39. 





1715. Add. Annotations :—-Refd. Jones v. Treasury 


Solicitor (1932), 48 T. I. R. 615; Smith v. 
Thompson (1931), 146 L. T. 14. 


PART X. SECT. 1, SUB-SECT. 7.— 1859 ix. geet a question for removal of the wil) after testator’s 
B. (c) i. whether the presumption of destruc- death, & by the circumstance that after 
1889 vill, ——.)— Lrrepvre vv. tion animo revocand: had bevu over- his death monoy was stolen from his 
Major, [1930] S.C. R. 252; 2D.L. R. come:—Held: tho Hebe as sey was house, as to be negligible.—Bopny 
533: revsg. [1929] 3 DL. R. 248; 64 so attonuated by declarations made by CARPENTER, [1931] 4 D. L. R. 927 
“ZT. R. 43.-—CAN testator, & by evidence of opportunity O. R. 694.—CAN. 


ll 


a 2 ® 


Cases 1915— 2575. 


1915. Add. Annotation :—Consd. In the Estate of 2008a. 


Birkby (1929), 73 Sol. Jo. 556. 


1967. Add. Annotation pear Refd. Black- 
well v. Blackwell, [1929] A. C. 818. 


1978a. - Mistake as to legal rights of widower.] 


ENGLISH AND EmpirE Dicrest SUPPLEMENT. 


-.|—He BAKER, BAKER v. BAKER, 
No. 165la, ante. 

2068. Add. Annotation :-—Refd. Goonewardene v. 
Goonewardene, [1931] A. C. 647. 

2133. Add. Annotation :—Consd. Ke 


Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 


~In the Estate of GREENSTREET (1930), 74 2167 a Annotation :—Consd. Re Carrington, 


Sol. Jo. 188. 


alphs v. Swithenbank, [1932] 1 Ch. 1. 


Part Xl.—Codicils. 


2194. Add. Annotafion :—Refd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 


2196a. -~.|—Re BUND, CRUIKSHANK tv. WILLIS, 
No. 1707a, ante. 


2246. ddd. Annotation :-—Refd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 


2248. Add. Annotation :—Apld. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 

2249, Add. Annotation :—Consd. fe Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 

2249a. —-—.]}—By her will in 1920 testatrix, 
who diced in the same year, gave the residue 
of her real & personal estate to her exors. 
upon trust to permit her husband to receive 
the rents & income thereof for his life, & 
directed that after his decease the trustees 
should sell & convert her residuary estate & 
should stand possessed of the net residue 
upon trust to pay & provide tor thereout 
certain legacies. Then there was a direction 
that the surplus moneys remaining after 
payment of the legacies should be divided 





between seven named persons, the children 
of A., the children of W., & the two children 
of J., in certain proportions. By a codicil 
testatrix gave £1,000 upon trust to pay the 
income to KE. for her life, & after her decease 
directed that the same should fall into her 
residuary estate & be divisible accordingly ; 
she then revoked the gift by her will of the 
portion of her residuary estate to the two 
children of J., & directed that they should 
take no part of her residuary estate, &, in 
all other respects, she confirmed her will :-— 
Held: in the absence of sufficient indication 
of intention to give the shares, the gift of 
which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of.—RHe 
FORREST, CARR 0. FORREST, [1931] 1 Ch. 162 ; 
100 L. J. Ch. 122; 144 L. T.. 297. 

2251. Add. Annotation :—Refd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 

2255. Add. Annotation :—Consd. fe Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 


Part XIl.—Legal Incidents of a Gift by Will. 


2339. Add. Annotation :—Refd. Itc Buxton, 
Buxton v. Buxton, [1930] 1 Ch. 648. 
2378. Add. Annotution:—Refd. Re Warren, 


Warren. v. Warren, [1982] 1 Ch. 42. 


2395. Add. Annotation :—-Refd. Re Newman, Slater 
v. Newman, [19380] 2 Ch. 409. 


2438. Add. Annotation :—Consd. Re Warren, 
Warren v. Warren, [19382] 1 Ch. 42. 
2511a. -—- —-—.]—- Re BAcCKHOUSE, WEsT- 


PART X. SECT. 3, SUB-SECT. 2.— 
C. (a). it woud 


2047 j. General rule.}—If a codicil 
fratnmed to amount to a republication 
of a will is to have that effect, it is 
necessary that it should refer in its 
hody to the will to which it is a codicil, 
& the fact that it appears in the same 
paper as the will itself to which it is 
sought to make it a codicil is not 


647; 100 1. 
7,P. C— 


PART X. 


in the will operate in the same way as 
have operated 
of tho will had been ay il : we 
corlici].— GOoONEWARDENE 

cpeney AODEXE ped ° rast ae : 


CEYLO N. 


SECT. 3, SUB-SECT. 3.—D. 
2146 ij. ———.}—RoyaL ‘rust Co. 


MINSTER BANK, Lrp. v. SHAFTESBURY 
Society & RacGEp ScHOooL UNION, [1931] 
W.N. 168; 172 L. T. Jo. 10; 72 L. Jo. 7Y. 


2541. Add. Annotation :—As to (2) Refd. Re 
Hayden. Pask v. Perry, [1931] 2 Ch. 333. 


2575. Add. Annotation :—Generally, Refd. fe 
Newman, Slater v. Newman, [1980] 2 Ch. 
409; Re Warren, Warren v. Warren, [1932] 
1 Ch. 42. 


PART XII. SECT. 5, SUB-SECT. 2.— 
if the words B. (a). 

2373 fi. —~-.J—-By the devise of an 
estate, which testalur har previously 
mortgaged in fee, nothing passes at 
law.~-DE VEBER v. ANDREWS (1845), 
4N. B. Qt. (2 Kerr) 604.—CAN. 


PART XII. SECT. 5, SUB-SECT. 2,~— 


145; 145 L. T. 


so. Direction to realise mortgage— 


sufficient.—-In Es ae cia P 
‘ SW. v. SHIMMIN, [1932] 3 W. W. RR. 447.— Subsequent discharye of oe 
Ng We Nee Gos 119; CAN. Ademption.\—Ite ‘Topp, [1982] 4 
M. P. R. 6.— CAN. 
PART XII. SECT. 5, SUB-SECT. 2.—-A. 
see PART XII. SECT. 6, sega 3. 
PANT Ae SECT? Sy SUR Rene Beat 2356 vi. —-—-.J]--A specific legacy sb. Fas lication to real & sonal 


2083 ii. -}~By aeect. 5 of 
Ordinarco No. $ 21 of 1344, of Ceylon, 
as by Wills Act, 1837 (c. 26), 8 34, the 
effect of confirming a will by a codicil 
of later dute is to make a disposition 


deed from the 
{1928} 3 W. 


of the proceeds of an agreement for 

salc of land is adcemed by the accept- 

ance by the testator of a quit-claim 

vurchaser.— Fie CALVERT, 
» R. 42.—CAN., 


estate t is now settled t tat the 
fetes: of acceleration apples both 
to real & personal oe —-EHARMAN W, 
ee EON: 11920) N. Z L. R. 67.—~ 
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Part XI11.—Conditions. 


2663. Add. Annotation :—Apld. Re Thomas’s Will 
Trusts, Powell v. Thomas, [1930] 2 Ch. 67. 

2665a. -]--Where testator makes a gift 
subject to a condition precedent, the ful- 
filment of which is rendered impossible by 
operation of law before the date of the will, 
the condition is void & the gift remains.— Re 
THomas’s WILL TRusTS, POWELL v. THOMAS, 
[1930] 2 Ch. 67; 99 L. J. Ch. 286; 144 L. T. 
64; 74 Sol. Jo. 201. 

2686. Add. Annotation :—-As to (2) Consd. Re 
May, Eggar v. May (1931), 47 T. L. B. 515. 


2689. Add. Annotation:—Refd. Re Knapp, 
Spreckley v. A. G., [1929] 1 Ch. 341. 

2698. Add. Annotation :—Refd. Garland v. Archer- 
Shee (1980), 142 L. T. 443. 

2718. Add. <Annotation:—Apld. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 
2727. Add. Annotation :—Distd. «Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 
27380. Add. Annotation :—Distd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 181. 
2781. Add. Annotation :—-Apld. Je Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 
2732a. —-—,]—Testator, by his will, devised 
land to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, & of estate & other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuitics & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of 
testator’s death. Jn accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the ofler was duly accepted 
& the land sold & conveyed to the Governors 
for £6,685. The value of the land for the 
purposes of death duties was assessed at 











PART XIII, aa 3, SUB-SECT. 6.— 





r i. Condition subsequent— 
Annexed to gift of personalty.|-—A 
testamcntary condition subsequent. in 


2898a. 


PART XIII. ect a SUB-SECT. 6.--- 
2786 ix. —-— ——.}—A settlement 5. R.N.5S. 
made by a Jewish mother contained 


trusts of real property in favour of 


£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of 
the property :—Held: the condition being 
one in restraint of alienation except to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee.—te COCKERILL, 
MACKANESS v. PERCIVAL, [1929] 2 Ch. 131; 
98 L. J. Ch. 281; 141 L. T. 198. 


2825a. Condition against joining religious society 


requiring surrender of property—Effect of 
joining society requiring surrender of income 
only.]—Testator, who died in 1929, left his 
residue to his uncle’s children as tenants in 
common, with the following proviso: ‘ In 
case any child of my uncle shal] at any time 
before becoming entitled to receive any share 
in my residuary estate have joined a religious 
body to which he or she shall have been or 
be under a religious obligation to give his 
or her own property, then I hereby direct & 
declare that unless such child shall quit & 
renounce such religious body within six 
calendar months after my death such child 
shall be deemed to have diced in my lifetime.” 
One of the children in 1927 joined a religious 
society which had a rule providing that the 
society should receive the income of the 
property of members, though every nember 
retained a right to dispose of the capital. 
The child in question had not quilted or 
renounced the society within six months 
from the testator’s death :—/feld : the child’s 
share of the residue was not forfeited.—FRe 
a BELL v. AGNEW (1931), 47 ‘T. L. RB. 


2887a. Condition against association or marriage 


with named person.]—He HANLON, HEADS v. 
HANLON (1932), 76 Sol. Jo. 868. 


Effect of disentailing estates.]—e 
WATSON, CULME-SEYMOUR v. BRAND, No. 
7034a, post. 








policy.—Re ELLis, PERPETUAL TRUS- 
TEE Co., Lrp. v. ELLis (1929), 29 

A .470; 46N.S, W. WN. 
146.—AUS, 


enernl restraint of marriage, whether 
t forfeits or only reduces the gift, is, 
in the case of personalty, only prima 
vold; &, if on the true construc- 
tion of the will the intention is to 
benefit the object in whose favour the 
gift over is made & not to compel the 
celibacy of the first object of the gift, 
the condition takes effect.—Z?e Hay- 
THORNTHWAITE ESTATE, {1930] 1 
W. W. RR. 58; 3D. L. BR. 235.— CAN. 

r ii. ———. }— Under his will, C. devised 
al) his immoveable property to his son 
“to be held & enjoyed by him for the 
term of his natura! life... & after 

death to my son’s sons, namely 
». . & my son’s daughter, F., in equal 
shares absolutely, provided that, if the 
said F. should be married before the 
death of my son..., then & in 
such case she will not take any interest 
under my will ” :—Held ; the condition 
attached to the bequest to the son’s 
daughter was not contrary to law or 
morality & therefore was _ valid.— 
CoHEN v. COHEN (1931), I. L. R. 59 
Cale. 102.—-IND. 


her sons, who were of the Jewish faith, 
& of their widows, & of the children 
of hcr sons. It also contained a for- 
feituro clause in the following terms: 
“ Provided nevertheless & notwith- 
standing anything herein contained if 
any person or persons entitled here- 
under should ma out of their per- 
suasion then any share or interest of 
him her or them shall go be applicd, 
& be divided & distributed as if thero 
had never been any such person ’”’ :— 
Held; the forfeiture clause was void for 
uncertainty.— EQUITY, TRUSTEES, EXE- 
cuToRS & AGENCY Co., Lrp. v. Moss, 


PART XIII. SECT. 8, SUB-SECT. 6.—D. 

2808 i. Whether valid—Condition not 
to live with or be under control of futher.) 
-——-A condition in a will having the 
effect of deterring a father from the 
performance of his parental duties, or 
constituting an attempt to interfere 
with the discretion of the ct. as to the 
custody & matntenance of its ward, 
is vofd as being opposed to public 
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PART XIII. SECT. 8, SUB-SECT. 8.-——D. 
Pp i. —— Or marrying Roman 
Catholic.}— Re JONES, JONES 0. BAXTER 
(1929), 30 8. R. N.S. W. 26.---AUS., 
sc. Condiiton as ta confirmation.]|-——A 
will provided for the payment of certain 
legacies on the legatees becoming 
twenty-five years old, & also pro- 
vided that the legacies should not 
be paid until the legatees had been 
confirmed as members of the Church 
of England, & that, should any of 
them attain the age of twenty-five 
years without having been so con- 
firmed, then his legacy should bo 
divided between the others who had 
been so confirmed & another Jogateo :—- 
Held: the condition as to being con- 
firmed was a condition precedent; & 
that, if it was a condition subsequent, 
t was one which should not be dis- 
regarded as being against public policy, 
or, uoder tho facts of the case, on the 
ound that its performance was 
mpossible. Moreover, the fact that 
the legatee in question was 80 con- 
firmed when thirty-one years old 


Cases 2061— 3261. 
2961. Add. Annotations :—Apld. Patton v. Toronto 2961b. -- 


2961a. 


$117. Add. Annotation :—Apld. 


3131a. 


3253a. ——— —-— 


was not a substantial compliance with 
the condition.—- Zte ForRBES, HARRISO 
ComMis, (1928]) $ 1D. L. R. 22; 


473.— CAN. 
PART XIII. SECT. 4, SUB-SECT. 3. 


Whether court will extend time. }—Where 


General Trusts Corpn.. [1930] A. C. 629. 
Consd. Re May, Kggar v. May, [1932] 1 Ch. 99. 


.]—Testator, who died in 1919, 
bequeathed to his grandson, applt., an 
annuity, provided that he was & proved 
himself to be of the Lutheran religion; until 
he was twenty-five years of age the annuity 
was to be paid to his mother for his benefit. 
In 1917, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt.’s mother was a Roman Catholic, 
& that he was being brought up in that 
religion. According to the law of Germany, 
where applt. & his parents were domiciled, 
applt. could not effectively change hi 
religion without their consent until he was 
twenty-one years of age. On reaching that 
age he proved that he had become of the 
Lutheran religion, & he had since remained 
so :—Held: the intention of testator was 
that applt. should have an opportunity of 
choosing his religion, & as he was entitled 
in law to postpone his choice until he was 
twenty-one, but not beyond, he was entitled 
to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of the annuity 
was free from condition.—PaAtTTon (W. R.) 
v. TORONTO GENERAL TRUSTS CORPN.. [1930] 
A. C. 629; 143 L. T. 572; sub nom. Re 
Patron, PATTON v. TORONTO GENERAL 
Trusts Corpn., 99 L. J. P. C. 2138, P. C. 





ee 





Annotation :-—-Refd. 2te May, Egrar v. May, [1932] 1 Ch. 99. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


~.}—Testatrix, who died in 1915, 
bequeathed a sum of money to trustees to 
accumulate the income until her nephew 
should attain the age of 24 years & after- 
wards to pay him the income, provided that 
he should not be a Roman Catholic at her 
death, or, if he was, that he should cease to 
be one within 12 months thereafter, the 
payments to continue until he should become 
a Roman Catholic, with a gift over if the gift 
failed. At the death of testatrix the nephew 
was a child of about nine years of age. He 
was the son of a Roman Catholic & was 
being brougbt up in that faith. In 1917 
NEVILLE, J., decided (No. 2961) that within 
the meaning of the will the child was not a 
Roman Catholic at the death of testatrix & 
that he was to have an opportunity of making 
a choice in the matter when he attained 
21 years of age. In 1931, when the legatee 
was 24 years of age & had never wavered 
in his adherence to the Roman Catholic 
Church, the trustees applied for a decision 
of the question whether the gift over had 
taken effect :—Held: although the proviso 
as to the child’s ceasing to be a Roman 
Catholic within 12 months was void, yet, 
as the will provided that even after the 

of 24 years the legatee was to benefit only 
until he became a Roman Catholic, & as 
this provision included his being a Roman 
Catholic at that age, the gift over took 
effect.—Re MAY, EGGAR v. May, [1982] 1 Ch. 
99; 101 L. J. Ch. 12; 146 L. T. 56; 48 
T. L. R. 3; 75 Sol. Jo. 741, C. A. 


Part XIV.—Lapse. 


Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


3120. Add. Annotation :—Apld. Re Graham, 


Graham v. Graham, [1929] 2 Ch. 127. 
-~——.]—-By her will, after giving life 
interests to her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living :—Held: there was no 
implication of a gift over to those children 
on fajlure of the gift to the husband by 
lapse in any event, & therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next. of kin.— Re GRAHAM, GRAHAM v. 
GRAHAM, [1929] 2 Ch. 127; 98 L. J. Ch. 291; 
141 L. T. 197. 





3250. Add. Annotation :—N.F. Re Taylor, Taylor 


v. Taylor (1931), 75 Sol. Jo. 393. 


-}—Testatrix by her will 
gave, devised & bequeathed all her residuary 





testator’s object in impo 
as to time was to provide for the 
4 ; ; distribution of his estate within a parties can be put In substantially the 
[1928] 1 W. W. R. 880; 22 Sask. L. R. reasonable time & to relieve his trustee same Bb pomon as they would mat aie 
from responsibility in the event of a inh been perfo 
claim being made after distribution, within the proper time.— v. 
a failure in strict performance of the CAMPBELL, [1931] N. Z L. R. 1060,— 
2924 i. Where period prescribed— condition due to circumstances beyond N. Z. 
the control of the claimant will not 
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real & personal estate to a trustee upon trust 
for conversion, & to divide the net proceeds 
of such conversion equally between her four 
step-children named. The will contained a 
proviso directing that the share to which A., 
one of her step-daughters, ‘shall become 
entitled,’’ should be retained by the trustee 
upon trust to invest the same, & to apply the 
income thereof or so much as he should in his 
discretion think fit towards the maintenance 
or benefit of A. during her life, & to accumu- 
late the residue of the income (if any), & after 
the death of A. the said share settled upon her 
& the investments & income thereof, & any 
unapplied accumulations were to be equally 
divided between the other three _ step- 
children. A. & another step-child named in 
the will predeceased testatrix :—Held: as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, the 
settlement failed, & there was an intestacy 
as to one-half of the residue.—Re TAYLOR, 
TAYLOR v. TAYLOR, [1931] 2 Ch. 237; ‘100 
ae . Ch. 309; 145 L. T. 448; 75 Sol. Jo. 
393. 


8261. Add. Annotation :-—Folld. Re Buxton, 


Buxton v. Buxton, [1930] 1 Ch. 648. 


conditions disentitle such claimant to participat 
in the distribution of the estate 


the conditions 


Annotation :—CGonsd. Re Dale, Mayer 
v. AWood, (1981] 1 Ch. 857. 


3380. Add. Annotation :-—Refd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. © 


3832. Add. Annotation :—Apld. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 


33834. Add. Annotation :—Consd. Re Forrest, Carr 
v. Forrest, [1981] 1 Oh. 162. 


8836a. ——. ———-. } —T estatrix, who died in 1873, 
by her will made in 1866 gave her residuary 
iar in trust for her four daughters A., B., 

©. & D., or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked her will so far as 
regarded the bequest to B., & substituted 
therefor a legacy of £100, & in other respects 
confirmed her will. Each of the four 
daughters, including B., survived testatrix : 


Part XV.— 


3390. Add. Annotation :—Generally, Refd. Re Mills, 
Mills v. Lawrence, [1930} 1 Ch. 440. 


3452. Add. Annotation :—As to (2) Refd. Smith v. 
Thompson (1931), 146 L. T. 14. 


3453a. «-}+—-Cheques written in 1883 by 
deceased upon his bankers, but not giana 
to have effect until after his death, 
nounced for as part of the testamen ry 
disposition of the deceased; he having in 
1884 formally executed a will, disposing of 
the whole of his property, & containing a full 
clause of revocation.—GLADSTONE v. TEMPEST 
(1840), 2 Curt. 650. 

aamciatton :—Consd. Smith +. Thompson (1981), 146 L. T. 


3456. Add. Annotation :—Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 


3457. Add. Annotation :—Refd. Smith v. Thomp- 
son (1981), 146 L. T. 14. 
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—-Held : whether or not the bequest in trust 
for testatrix’s four daughters was, in the 
technical sense of the phrase, a class gift, 
the share bequeathed in favour of B. did not 
lapse. but the whole of the residue went to 


the other three daughters.—Re Woons, 
Woops v. CREAGH, [1931] 2 Ch. 188; 100 
L. J. Ch. 385; 145 1. T. 206. 

33849. Add. Annotation : — Expld. Apld. Re 


Woods, Woods v. Creagh, {1931} 12 Ch. 138. 

3352. Add. Annotations :—Folld. Re Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 
Refd. Re Woods, Woods v. Creagh, [1981] 
2 Ch. 188. 

3354a. -.] 
PEARCE (19380), 69 L. Jo. 440; 
519; [1930] W. N. 127. 

33857. Add. Annotation :—Apld. Re Taylor, Taylor 
v. Taylor (19381), 75 Sol. Jo. 393. 


—- Ite MAYNARD, PEARCE v. 
169 L. T. Jo. 


Powers. 


3459a. —----—— -.}--Where there were two testa- 
mentary papers, of which the first, a duly 
executed will (inter alia), exercised a special 
power of appointment under an ante-nuptial 
settlement, & the second, also a duly executed 
will, purported to revoke all former wills 

without expressly dealing with the power of 
appointment :—Held: the ct. could take 
into account the surrounding circumstances 
& treat the exercise of the power of appoint- 
ment as unrevoked. 

The ct. made a grant of letters of adminis- 
tration, with the two papers annexed as the 
last will of testatrix, & declared that the 
revocatory clause did not in fact revoke the 
earlier appointment.—SmMITH v. THOMPSON 
(1931), 146 L. T. 14; 47 T. Ti. R. 6083; 75 
Sol. Jo. 565. 

8469. Add. Annotation :—Consd. Re Phillips, Law- 
rence v. Huxtable, [1931} 1 Ch. 347. 


Part XV1I.—Construction. 


3488. Add. Annotation :—Generally, Refd. Re 

Walker, Walker v. Walker, [1930] 1 Ch. 469. 

8502. arn Annotations :—As to (4) Apld. Re 

ins, Jenkins v. Davies (1931), 100 

L. J. Ch. 265. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 

3554. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
$571. Add. Annotation :—Generally, Refd. Re 
. Maal Public Trustee v. Villar, [1929] 1 Ch. 
8590. Add. Annotation :—Refd. Re Walker, Walker 

v. Walker, [1980] 1 Ch. 469. 
$892. Add. Annotation :—As to (8) Consd. Shaw v. 
Public Trustee (1929), 141 L. T. 465. 





i - 
—Re Talt HataTs, ligion of donee.}— 


————.] 
. 52 “WA DD _R. 1074; 1 W. W. R 
$3, L. R. 454.—CAN, 


PART XVI. SECT. 8, einen = 
rch ondition 


—Re 
3D. i. R. 459; 683 0. L. 
CAN. 


8609. Add. Annotations :—-As to (2) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112. <As to (8) Apld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Ch. 112. As to (4) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 

8624. Add. Annotation :—Refd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 181. 

3625. Add. Annotation :—Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

3707. Add. Annotation :—Refd. Jagmohan Singh 
v. Pandit Sri Nath (1980), 46 T. L. R. 586. 

8741. Add. Annolation :—As to (1) Refd. Re Bund, 
Cruikshank v. Willis, [1929] 2 Ch. 455. 

$781. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


PART XVI. aaa oy SUB-SEOT. 4.— 


relatt 
PATTON, {tomb} RuMNEY’s 
Rh, US. 


3594 a -—Re 
KsTatTH (i935), 21 Tas. L. R. 3.—-A 


Pad 


15 


Cases 3910—492la. ENGLIsH AND Empire Dicest SUPPLEMENT: 


8910. Add. Annotations :—-Consd. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T. Jo. 307; 
Re Dale, Mayer v. Wood, [1931] 1 Ch. 857. 
Refd. Re Cossentine, Philp v. Wesleyan Metho- 
dist Local Preacher’s Mutual Aid Assocn. 
(1932), 76 Sol. Jo. 512. 

3976. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4043. Add. Annotation :—Refd. Jagmohan Singh 
v. Pandit Sri Nath (1930), 46 T. L. R. 586. 

4049. Add. Annotations :—Consd. Rte Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch. 128; Re 
Mellor, Porter v. Hindsley, [1929] 1 Ch. 446. 

4054. Add. Annolation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4110. Add. Annotation :—Consd. Price v. Gould 
(1930), 143 L. T. 333. 

4184. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

4419. Add. Annotation :—Refd. Jie Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 

4432. Add. Annotalion:—As to (3) Consd. I?e 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 

4437. Add. Annotation :—Refd. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 

4443. Add. Annotalion :—Refd. Re Gates, Gates 
t. Cabell, [1929] 2 Ch. 420. 

4564. Add. Annotation :--Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

4619. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4653a. -/—Re JACKSON, BEATTIF v. MURPHY, 
No. 6708a, post. 

4684a. ** War Loan.’’]——Re CRUSE, 
GASs v. INGHAM, [1930] W. N. 206. 

4708. Add. Annotation :—Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

4865. Add. Annotation :—Refd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 

4895. Add. Annotation :—As to (1) Refd. Re Car- 
ae Ralphs v. Swithenbank, [1932] 1 

abe 

4911. Add. Annotation :—Consd. Shaw v. Public 

Trustee (1929), 141 L. T. 465. 











4921a. Money invested in Swansea Harbour 


—Statutory substitution of Great Western 
Railway Stock.}—-The undertaking of the 
Swansea Harbour Trustees was vested in 
the Great Western Railway Co. by the Great 
Western Railway (Swansea Harbour Vesting) 
Act, 1923, which provided that stock of the 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. Sect. 12 of the Act provides: 
‘Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees... 
shall be held upon & subject to the same 
trusts liens charges powers & other legal or 
equitable rights privileges & restrictions as 
affected the stock ... for which by virtue 
of this Act the stock of the co. is substituted 
.. . & any reference in any Act of Parlia- 
ment deed will codicil book document 
instrument or writing to any such stock 

. shall be deemed to be a reference to the 
stock of the co. ... by virtue of this Act 
substituted therefor”? :—-Held: the latter 
part of the sect. was not restricted in meaning 
by regard to the first part, & it applied to any 
reference to stock of the trustees in any 
‘document instrument or writing’’ in 
existence when the Act of 1923 came into 
force, even though the ‘‘ document instru- 
ment or writing ’? was not then effective to 
create trusts liens charges powers or other 
legal or equitable rights privileges or restric- 
tions. 

By his will made in 1913 testator be- 
queathed ‘‘ the sums of £3,500 & all other 
moneys that I may at my death possess 
invested in the Swansea Harbour Trust ”’ 
upon certain trusts. In 1923 testator re- 
ceived, pursuant to the Act of 1923, £2,800 
5 per cent. consolidated preference stock of 
the Great Western Railway Company in sub- 
stitution for his holding of £3,500 4 per cent. 
Swansea Llarbour Stock, & continued to hold 
the Great Western Railway stock till his 
death :—Held: the reference in the will to 
the property bequeathed was a reference to 
stock of the Swansea Harbour trustees 
within the meaning of the Act; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 


PART XVI. SECT. 9, SUB-SECT. 1.—A. 


3828 i. Will construed to avoid in- 
testacy——Property not acquired at date 
of will.j}—Re GRAZEBROOK, CHASE ¥. 
LAYTON, (1928] V. L. R. 75.—AUS. 


PART XVI. SECT. 9, SUB-SECT. 3.——B. 


sc. Gift to Hindu female.|~—In tho 
case of a gift to a Hindu female, there 
is no presumption either that testator 
did not mean what he said, or that 
words arc not to be given their ordinary 
meaning unless further words are 
added which, by tautology or om- 
phasis, make it certain that they moan 
what they express.—PRAMATHANATH 
SARKAR v. SUPRAKASH GHOSI (1930), 
T. L. R. 58 Calc. 77.—-IND. 


PART XVI. SECT. eo SUB-SECT. 2. 





4046 {. Testator inons concilit.] 
—~Re Sruan (Alta.), [1929] 4 D. L. RR. 
405.—CAN. 


PART XVI. SECT. 10, SUB-SECT. 6. 


f i. ——- Clerical error.j]—In con- 
struing a will the ct. goes far to dis- 
cover tho intention of the testator, & 
if it can be discovered from the will 
itself & the surrounding § circum- 


stances oa clerical error will be treated 
as such the apparent intention 
given effect to.—Re ZuRowsk1, [1928] 
1D. L. R. 357; 22 Sask. L. R. 249; 
[1928} 3 W. W. R. 745.—CAN. 


PART XVI. SECT. 14, SUB-SECT. 4. 


4537 i. T'o translate words of 
will.}—In determining the meaning of 
expressions in a will written In a 
language other than English, pre- 
ponderating weight should bo given to 
the evidence of persons who are not 
merely skillod In the use of that lan- 
guage, but have presumably a sounder 
judgment of the verbal] nuances of 
that tongue under the conditions of 
life of the teatator, with which they 
are familiar, than can be imputed to 
conclusions from the study of 
dictionaries. 

** Arrivre neveur,” a8 used in the 
will in question herein, held to mean 
both grand-nephews & grand-nicces, 
& not posterity or descendants gene- 
rally.—Re Bruriy, (1928} 1 W. W. fh. 
308.—CAN. 

_ 4537 fi. —— Incorrect transla- 
tion filed.}—Where a will is iu a foreign 
language the probate copy of which 
is an incorrect translation, the Ct. of 
Equity will not look at the correct 
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translation in order to constrno tho 
will, the proper course being to apply 
to the Probate Ct. to Lave the trana- 
Jation corrected. -—~- Re KLEINSANG 
(1928), 28 S. R. N. S. W. 455; 45 
N Ss. e WwW. N. 123.—AUS. 


PART XVI. SECT. 14. SUB-SECT. 8.-— 
C. (a) i. 


4629 iv. -}—Testator, who was 
ninety-one years of age & seriously ill, 
made his last will, & thereby made 
certain boquests to the children of his 
late sister Sarah Ann Baker. Testator 
had a sister Sarah Baker & a niece 
Sarah Ann Bacon (nde Baker). In 
order to clear up the difficulty caused 
by the misdercription it was proposed 
to tender ovidence of testator’s verbal 
instructions for his will & of the corre- 
spondence between testator & his 
nieco & her children, & of a former will 
in which he had given a logacy ‘ to 
the children of my late niece Sarah Ann 
Bacon (daughter of my “‘ sister Sarah 
Baker) °*:—Held: the avidence was 
admirsible, & that the children of 
Sarab Ann Bacon wero entitled to the 
share given under the will to the 
children of Sarah Ann RBaker.—He 
TAYLOR, TAYLOR v. BAKER, [1931} 
N, Z. L. R. 352.--N.Z. 





Great Western Railway stock.—Re JENKINS, 
JENKINS v. Davins, [1981] 2 Ch. 218; 100 
L. J. Ch. 265; 145 L. T. 184; 47 T. L. RB. 
379, C. A. 

5104. Add. Annotation :—Refd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

5227. Add. Annotation :—Generally, Refd. Shaw 
v. Public Trustee (1929), 141 L. T. 465. 


5286. Add. Annotation :—Consd. Re Jenkins: 
Jenkins v. Davies (1931), 100 L. J. Ch. 265. 

5880. Add. Annotation :—As to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 521. 

53881. Add. Annotation :—Consd. Re Tomline’s 
Will Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 521. 

5882. Add. Annotation :—Consd. Fe 'Tomline’s 
Will Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 521. 

5382. After this case add :— 
See, also, Nos. 5900, 5901, post. 

5332a. Manuscript letters.|—(1) Testator by his 
will made a settlement of his two mansion 
houses & then bequeathed “ all the pictures 
pene statues sculptures articles of vertu 
ooks furniture & plate in my mansion 
houses ... unto my trustees upon trust 
to allow the same, hereinafter called ‘ the 
said heirlooms,’ to be used & enjoyed” as 
in the will mentioned. Included in testator’s 
estate were 155 original manuscripts of the 
series of letters & papers known as the Paston 
letters. All the originals of the series had 
belonged to Sir John Fenn, who, towards 
the end of the eighteenth century, had had 
these 155 letters inlaid into sheets of papcr, 
which he had then had bound in three 
volumes. Testator had acquired them so 
bound, & they were still so bound at the date 
of his death. On a summons on behalf of 
the tenant for life under the settlement 
asking whether the 155 letters were included 
in the chattels settled by the will to devolve 
as heirlooms or formed part of testator’s 
residuary estate, &, if the answer to the first 
gh of the question was in the affirmative, 
hat the tenant for life might be authorised 
to sell them:—Held: the three volumes 
containing the MSS. of the Paston letters 
passed under the will as heirlooms under the 
word ‘‘ books.”’ 
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(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily ene: articles of vertu. I 
have suggested two, a prehistoric axe-head 
& an Egyptian mummy. I do not think 
that anybody in ordinary parlance would 
describe either of those things as an article 
of vertu. For my part I think that an 
article of vertu must be in some sense a 
product of the fine arts; & the phrase 
connotes, if not artistic merit, a certain 
effort on the part of the person who originally 
produced it, in the direction of what he 
conceived to be the fine arts (MAUGHAM, J.). 
—Re ToOMILINE’s WILL Trusts, PRETYMAN 
v. PRETYMAN, [1931] 1 Ch. 521, 526; 100 


ce Ch. 156; 144 L. T. 692; 47 T. L. R. 

74. 

5450. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

5458. Add. Annotation :—Consd. Re Warren, 


Warren v. Warren, [1932] 1 Ch. 42. 
Add. Annotation :—Refd. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 


5466a. ** Bristol Gas Company shares ’’—Stock 
ong OE ag CRUSE, Gass v. INGHAM, [1930] 


5458. 


5520. Add. Citation :—affd. sub nom. SHAW v. 
PUBLIC TRUSTEE (1929), 141 L. T. 465, H. L. 


5582a. ‘* War Loan ’’—Conversion Stock & 
Treasury Bonds. }-~Testatrix by her will gave 
a legacy of “ my £400 5 per cent. War Loan, 
1929/1947.”> She had never had any War 
Loan, but some time before the date of her 
will acquired £400 National War Bonds. 
These were converted by her, £200 into 
£284 ot per cent. Conversion Stock, & £200 
into 5 per cent. Treasury Bonds, in each case 
before the date of the will. Testatrix 
possessed no other investments at the date 
of her death :—Held:; the converted stocks 
passed under the description of ‘' War 
Loan.”’—Re Prick, TRUMPER v. PRICE, 
[1932] 2 Ch. 54; 101 L. J. Ch. 278; 147 
L. T. 351; 48 T. L. R. 318; 76 Sol. Jo. 217. 


5568. Add. Annviation :—Consd. Re Tomline’s 
on Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 521. 


5602. Add. Annotation:—As to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 521. 


PART XVI. ae w. SUB-SECT. 4.— 


5066 ix, ——- -——.]—Subject to 
his wife’s right to carry on his farming 
business & e the net profits thereof 
testator gave, devised, & beqneathed 
his caer estate to trustees to sell 
& convert the same & stand possessed 
of the proceeds, to pay the income 
thereof to his wife during her life & 
after her death to pay such income 
oqtal ** between such of my children 

survive me & be alive at the 
death of my said wife ” :—Held: the 
gift after the widow’s death to the 
enilaren boing of the income of the 
Sige te estate without limit as to 
mo, & there being no gs disposi- 
tion of capital, it amounted to a gift 
of the capital. '—LYNDON 1”. LYNDON, 
(1980) N. U. L.. R. 76.—N.Z. 
ne ee, J Re o pany ALD, 
wpa ed. Le, 920; 659.-— 


PART XVI. SECT. 15, SUB-SECT. 9. 
sa. Dominion War Bonds—Inscribed 
stock subsequently acquired. )}—Testatrix 


by her will gave ‘ all Dominion war 
bonds which may form “ part of my 
estate (other than a sum of £400 avail- 
able for a he one re death duties) ’’ to a 
certain c At the date of the will, 
apart train ae sum of £400 which was 
held in New Zealand inscribed stock, 
she had £700 in war bonds issued under 
the War Purposes Loan Act, 1917, & 

£900 in New Zealand Government 
“ Victory ’’ war bonds issued under the 
Winances Act, 1918. Subsequent to the 
date of the will she invested in inscribed 
stock the sum of £1,500, received from 
discharged mtges.:—Held: the ex- 

ression ‘* Dominion war bonds ’’ must 

e taken as m Now Zoaland 
Government war bonds: &, having 
regard to the will iteelf & ‘the sur- 
rounding circumstances, testatrix had 
not, beyond all (or boyond reasonable) 
doubt excluded the ordinary & well- 
known meaning of ‘* war bonds,’’ which 
did not include the inscribed stock 
subsequently pureed: —Re BANKS, 
LOUGHNAN ¥. HAMILTON ; HAMILTON 
TC SeNan [1931] N. Z. "L. R. 798.— 
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PART XVI. e 15, SUB-SECT. 14.— 


&). 

sd. “ eer noles »”*_ Debenture 
bonds.|—-By a codicil to his will 
testator gave to his four eal hters & 
his son, in equal shares, “ mtges., 
prom eeory notes, money in bani. 

cash in hand.” The will contained 
a residuary gift to the son. <At the 
time of his death testator had two 
‘* debonture bonds’’ of a lean co. 
made payable to him ‘his exorsa., 
administrators or registered assigns ”’ : 
—Held: these bonds did not pass by 
the codicil as “* promissory notes,’’ they 
did not come within the strict & 
primary meaning of those words, & 
there was nothing in the will or the 
circumstances tov indicate that a 
secondary nicaning anon a i iven 
to them.—Re Grr, [1928] 3 . mr. 
54: 020. L. R. 184.—CAN. 


PART XVI. SECT. 15, ‘SUB-SECT. 14,-—- 


- Householit Sons é& effects ’— 
Motor car. ‘eke Daal [1931] 2 
bD. L. R. 987.--CA 


55 ** 


Cases 5625a—5S8lla. ENGLISH AND Empire Dicest SuPPLEMENT. 


5625a. ‘* Furniture ’’—Wireless cabinet.|—The 
ct. held that a wireless set contained in an 
oak cabinet would Lg ass under a bequest of 
‘“‘ furniture.” —Re ILLEY, GOULDING v. 
SHIRTCLIFFE (1929), 45 T. L. R. 327. 


5696. Add. Annotation :—Expld. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5696a. ——.]—In a will the word ‘‘ money ” 
has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or other personal estate.—Re PurneEr, 
PUTNER v. BROOKE (1929), 45 T. L. R. 326. 


5699. Add. Annotation :—Apld. Re Putner, Putner 
v. Brooke (1929), 45 T. L. R. 325. 


5708a. Direction to pay debts.]—By a home- 
made will of 1928 testator, after expressly 
directing payment of his debts & giving (inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave ‘“‘ the 
remainder of any monies” to nine legatees 
including the housekeeper. There was no 
other residuary gift :—Held: having regard 
to the express direction to pay debts the gift 
of ‘‘the remainder of any monies” could 
not be construed in the strict sense of the 
word ‘‘ monies, ’ but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
passed by the gift either (a) on the ground 
that under Administration of Estates Act, 
1925 (c. 23), real & personal estate were now 
pari passu liable to the payment of debts, or 
(6) because when once it was clear that the 
word ‘‘ monies,’’ was not used in its strict 
sense the ct. could give efiect to testator’s 
manifest intention to include the whole of 
his property in the gift.— Re MELLoR, PORTER 
INDSLEY, [1929] 1 Ch. 446; 98 L. J. Ch. 

209; 140 L. T. 469. 
Annotations :—Consd. Pe Shaw, 
(1929), 168 L. T. Jo. 3871; Jones v. 

(1932), 48 T. L. Tt. 615. 
5714. Add. Annotations :---Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. ht. 615. Refd. Re 
Gates, Gates 7. Cabell, [1929] 2 Ch. 420. 








Mountain $v. Mountain 
Treasury Solicitor 


sf, *‘ Home’’.}|—'Testator, R., by his 
will directed payment of his debts, & 
proceeded to dispose of his estate as 
follows: “‘TI give devise & bequeath 
£1U0 to my brother A., £100 my 
daughter M., the remaiuder of my 
money to ny adopted J.: she can 
keep the home or sell it as she thinks 
best after paying all expenses.” 
Testator’s estate consisted of 54 acres 
of orchard land, on which was erected 


is to be his. 


are to have ten 
estate & also 


real & personal.’ 





a cottage, wherein he & his adopted 5697 v. 
daughter, J., dwelt at the date of his her wil] as follows : 
death. He owned, besides some house- daughter, B 


hold furniture, a small museum, a 
certain amount of money invested on 
mtge., & other small personal belong- 
ings :——Zield: the expression ‘* the 
home *’ meant the house of testator, 
& the whole of the 5} acres of orchard 
land occupied therewith, together with 
the furniture, household goods, imple- 
ments, & curios, as the same were 
enjoyed in the home of testator; & 
J. took an estate in fee simple in’ the 

said orchard.—Jn the Will Faye een 
(1929), 23 Tas. L. 7. 41.- - 


PART XVI. SECT. 15, SUB-SECT. 14.— 


death testatrix 


of twenty-one the whole of m 
If G. dies before 
is twenty-one years old G.’s 
ounds each out of the 
his faneral expenses 
are to be paid out of the | estate 9F Sam 
Held: the word ‘‘ money ”’ as used. in 
the will comprised ‘‘ the whole of the 
assets in the estate of testatrix, both 
—-PUBLIC TRUSTEE 2. 
FIoRTON, [1929] N. Z. L. R. 83.—N.Z. 
——~-,]— Testatrix made 
“I wish my grand- ag. 
» to have the use of al] my 
money for her lifetime, 
all former wills.”? At the date of her 
was possessed of cash 
on current account in her bank & cash 
on deposit account, money due to her 
for pension as the widow of an army 
officer, a sum of India 5¢ Beri cent. 
Stock, with dividends accru 

a sum of War Stock, with dividends 
accrued thereon, an undivided interest 
in Jeasehold property, an apportioned 
part of rents of leasehold property in 
which she had a life interest, an appor- reached his 
tioned part of dividen 
which she also had a life interest, & 


5720a. ———.]—-Testator made his will in the 
following terms: ‘I leave all my money to 
A. B.” His estate included cash in the 
house, in his solrs.’ hands & on current 
account at his bankers, furniture, stocks & 
shares, & an equity of redemption in freehold 
property :—Held: in the absence of any 
context the word ‘‘ money ’’ must be con- 
strued in its strict sense, & that the will 
therefore only passed the cash in the house, 
in his solrs.’ hands & on current account 
at his bank.—Re Gates, GATES v. OABELL, 
[1929] 2 Ch. 420; 98 L. J. Ch. 860 ; 141 
L. T, 392; 45 T. L. R. 622; 78 Sol. Jo. 429, 

Annotation :-—Oonsd. Jones v. Treasury Solicitor (1933), 

48 T. L. R. 615, 

5724a. Real estate — Bequest of ‘‘ balance of 
money.’’}—Re SHaw, MOUNTAIN v. MouUN- 
TAIN (1929), 168 L. T.-Jo. 371; 68 L. Jo. 
334; [1929] W. N. 246. 


No. 5720a, ante. 


5787. Add. Annotations :—Consd. Re Emerson, 
Morrill v. Nutty, [1929] 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. a. 
Re Mellor, Porter v. Hindsley, [1929] 1 
446. Consd. Jones v. Treasury tsdetter 
(1932), 48 T. L. R. 615. 


5778. Add. Annotation :——Consd. Re Mellor, Porter 
v. Hindsley, [1929] 1 Ch. 446. 

5788. Add. Annotation :—Distd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5798. Add. Annotation :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5778. Add. Annotation :—Consd. Jones v. Treasury 
Solcitor (1932), 48 T, L. R. 615, 

5806. Add. Annotution :—Consd. Jones v. Treasury 
Solicitor (19382), 48 T. L. R. 615. 

5808. Add. Annotation :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 


GATES v. CABELL, 








5811a. .j—Re MELLOR, PORTER v. HINDSLEY, 
No. 5708a, ante. 
money JENNINGS, CALDBECK v. STAFFORD & 
ne | child LINDEMERE, {1930] I. R. 196.-—IR. 
n 


PART XVI. SECT. 15, SUB-SECT. 14.— 
L. bi es 


UBLIO at gl 
ges ae x (1928), 3 as S a N. Ss. W. 
313; 46 N.8 Py 85 N Ge. 


PART XVI. saad yea 14.— 


Money due under mort 
Receipt of cheque prior to death. }— 


Testator gave apon trust for certain 

nephews “ all moneys due & pevable 

to me under ’”’ a mtge. execu 

favour over certain ard “the sold by 

ee That mtge. vid. the 
ne of a stated sum A gadis annus ie 

oduct ae of the princip 
ual payments ami fie 


I now revoke 


thereon, the ann 
an ae. 1, 1929. Testator died Re 
Aug. 2, 1929. On the latter day, but 


prior to teatator’s death, a cheque fo 
part payment of the first 
3 solrs. On the same day, 
but after death, the prahe was pre- 


ds on stocks in 
scented for payment & od Held ¢ é. 


L. (a). &a undivided interest in freehold  wntil the cheque was presented for 

5697 fv, ~~ -~--~.]-—Testatrix property :—Held: the word “all” -payment & met, the debt remained in 
made the following will: ‘ This being was introduced into the will to insure —_ existence, although the remedy wae: 
my last will & testament, 1 bequeath a wide prosion gree being given to suspended: W&, acco ly, that we 
the interest of all my money on trust the express " money &, ortion of the mise. oe gue was, ab 
to my second husband G. until my  accordin ngly, B . was entitled te a .life by the amount of 
child becomes twenty-one ycars of interest in all ue said property exce : the moment of per eas ce 
age. When the child reaches the age the Interest the freehold.—. prised within the words in ge 
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5S8ia. “Property (not personal) ’* — Personal 
estate except personal belongings—-Will made 
without 1 advice.|}—He BANHAM, WEST- 
MINSTER BANK, Lip. v. A.-G. (1981), 47 
T. L. R. 876; 75 Sol. Jo. 311. 

5807a. Articles of vertu—-Rare books & manu- 
scripts.|—Re Zouchs (BARONESS), DUGDALE 
v. UCHE (BaRONESS), No. 5568, ante. 

5897b. ———.]}—Re TomiLIne’s Witt Trusts, 
PRETYMAN v. PRETYMAN, No. 5332a, ante. 

§901. After this case add :— 
——.]—See, also, Nos. 5330-5332, ante. 

59385a. ——— Autograph letters.) — Re NEILSON, 
CuMMING v. CLYDE (1929), 73 Sol. Jo. 765. 


6006. Add. Annotation :—Refd. Re 
Morrill v. Nutty, [1929] 1 Ch. 128. 

6212. Add. Annotations :-—Folld. Re Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 
Consd. Re Woods, Woods v. Creagh, [1931] 
2 Ch. 188. 

6281. Add. Annotation: —-Expld. & Apld. Re 
Woods, Woods v. Creagh, [1931] 2 Ch. 138. 

6298. Add. Annotation :—Refd. Re Walker, Walker 
v. Walker, [1930] 1 Ch. 469. 


6525. Add. Annotation :—Consd. Le 
' ‘Walker v. Walker, [1930] 1 Ch. 469. 

6526. Add. Annotation :—Folld. Re 
Walker v. Walker, [1930] 1 Ch. 469. 
6527a. -]}— The primary meaning of 
‘‘ shall die ” in a will is ‘‘ shall bereafter die.” 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to ‘‘ shall have died ” or ‘ shall 
be dead,” so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who “shall die,” to let in the issue 
- wert ‘as was already dead at the date of 

e will. 


Emerson, 


Walker, 
Walker, 








moneys duc & payable under.’”--- 
ASHBY v. HAYDEN (1931), 31 S.) R. 


of the legitim fund :—Held: 
residue ’’ primarily meant residue after 
deduction (inter alia) of the legitim 


Vol. XLIV.—Wills. Cases 5881a—6708a. 


Testator by his will directed that after the 
death of his wife his trustees were to stand 
possessed of his residuary estate for all his 
children in equal shares ‘‘ provided neverthe- 
less in case any child of mine shall die in my 
lifetime leaving issue living at my death suc 
issue shall stand in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 
estate which such deceased child of mine 
would have taken if he or she had survived 
me.’ QOne of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these facts 
were known to testator when he made his 
will :—Held: there being no context in the 
will, such as a gift to children who ‘“ shall 
attain the age of twenty-one years,” the 
word ‘ shall’’ must be strictly construed as 
referring to the future only. & therefore 
the daughter of the deceased son was not 
entitled to any share in the residuary estate. 
-—Re WALKER, WALKER v. WALKER, [1930] 
1 Ch. 469; 99 L. J. Ch. 225; 142 L. T. 472; 
74 Sol. Jo. 106, C. A. 





6528. Add. Annotation :—Consd. Re Walker, 
Walker v. Walker, [1930] 1 Cb. 469. 

65387. Add. Annotation :--Consd. Ke Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6538. Add. Annotation :—Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6540. Add. Annotation :—Consd. Ke Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6669. Add. Annotation:—Refd. Re Smalley, 


Smalley v. Scotton, [1929] 2 Ch. 112. 

6688. Add. Annotation :—Refd. Re Hyde, Smith 
v. Jack, [1932] 1 Ch. 95. 

6708a. Bequest to nephew-— Legitimate preferred 
to illegitimate of same name—Unless ex- 

years. The 


the age of twenty-one 


trustees had postponed canversion for 
several years, & during that period 
other grandchildren were born :— 


ee free 


N. S. W. 324; 48 N.S. W. W.N. 61.— 
AUS. 


PART XVI. SECT. SUB-SECT. 14. 


5871 v. ——.]—Re SpLian (Alta.), 
[1929] 4 D. L. R. 405.— CAN. 
PART XVI, SECT. are SUB-SECT. 14. 


aq. “ Desk & contents ’——Chuses_ in 
action evidenced by documents. ]}-~ Be- 
quest of a desk & its contents :—Zeld : 
not to include choses in action evidenced 
by documents & bank books usually 
kopt in the desk.— PHILLIPS v. JOSEPH, 
{19382}]1D. L. R. 568; O, R. 71; revad., 
{1932 4 D. L. R. 261.—-CAN. 


PART XVI. SECT. 25: SUB-SECT. 14. 


al. “ Proceeds’’ — Income.] Re 
PROTER Estate (Alta.), [1929} 4 
D. L. hk. 358 > 3 W. W. » 78.—-QAN. 


PART XVI. SECT. 16, SUB-SECT. 1. 
$977 i. —— ———.}Testator died 
survived by his wife, & by a son & 
daughter. By his trust-disposition & 
settioment, in which he stated that he 
had already by inter vivos dced made 
guafficient provision for his daughter. 
be directed his trustees, after payment 
Of hia debts, testamentary & funeral 
expenses. & certain legacies. to make 
over the ‘* free residue " of hia estate 
in equal shares to his wife & son. The 
& var bidet claimed & were paid 

ir m, the aon forfeiting. in 


—— 


ers of ine will, ite provisions in his 
question aving arisen as 
whether * free residue ’ fell to be 


to 
aa od before or after deduction 


fund, & that thero was nothing in the 
language of the trust-disposition & 
settlement to indicate that the testator 
had intended to give these words any 
other than their ordinary meaning.— 
SAMSON v. RAYNOR, [1928] S. C. (Ct. 
of Sesa,) 899.—SCOT. 


PART XVI. SECT. a” SUB-SECT. 8. 


sm. Intention to benefit class—Shares 
dependent on erercise of power of appoint- 
ment-—Iffect of non-exerrise of power.) 
—Unvrerwoop v. Dawson (N. &.), 
[1929] 2 D. L. R. 278.-—CAN. 


PART XVI. ener. 17, SUB-SECT. 3.— 
. (c). 
6255 v. For “* [1918] N. Z. L. R. 364 ” 
read “‘ [1928] N. Z. L. R. 364.” 


PART XVI. SECT. 17, SUB-SECT. 3.— 
©. (d) ii. 


6304 i. Provision for conversion d 
distribution tehen all attain age.j— 
Testator devised & bequeathed 
residuary estate upon trust to convert 
& to divide the same equally between 
euch of his grandchildren as should 
attain the age of twenty-one years, 
excepting certain named grandchildren, 
& empowered the trustees to postpone 
conversion & distribution for such 
time as they in their absolute dir- 
cretion might deem expedient & in 
the meantime to carry on testator’s 
business. He then ve directions 
for the distribution of the income of the 
buainesa during the period of its con- 
tinuance. At the date of testator’s 
death there were a number of grand- 
children, of whom one had attained 
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Held: the “ rule of convenience " laid 
down in Andrews v. Partington, No. 
6266, bad no application unti) con- 
version, inasmucb as (a) upon the 
true construction of the will there was 
no occasion for the operation of the 
rule until conversion had taken place, 
& (6) the will contained an expression 
of a contrary intention. Therefore, 
the class of grandchildren entitled to 
share in tho residuary estate was not 
closed until the date of conversion.— 
PERMANENT TRUSTRKE Co. OF NEW 
Souts Wates, LTn. v. R. (1929), 30 
S.R. N.S. W. 318; 47 N.S. W. W.N. 
116.—AUS, 


PART XVI. eon ‘a5 SUB-SECT. 6.— 


6702 i. Reference in will to ille- 
gitimate child—dAs “‘ niere.’’}—By his 
will testator, out of his residuary 
estate, gave a sum of money to ‘ my 
niece J. M., daughter of my late sister 
ha,”’ & gave othersums to children 
of his other brothers & sisters in- 
cluding ‘‘ my niece J. R., danghter of 
my late sister Margaret.”’ He finally 
directed that the ultimate residne of 
his estate be held in trust for ‘“ the 
children of my brothers & sisters share 
& share alike.”” J. M. was the illegiti- 
mate & only daughter of the testator’s 
sister Martha. J. R. was legitimate: 
—Held: J. M. was included in the 
trust. for the children of the testator’s 
brothers sisters. —-Re MITCHELL, 
BALLARAT TRuUsTERS, Exors.. 3 & 
AGENCY Co., LtTp. v. NATIONAL 
TRUSTEES, Exors. & AGENCY Co, OF 
AUSTRALASIA, LTD., (1929) VY LR 
95; Argus L. R. 108,.—. Ss. 


Cases 6708a—7034a. ENGLIsH AND Empire Dicest SUPPLEMENT. 


trinsic evidence admissible to prove the 
contrary.—Testatrix, who died in 1928, by 
her will gave a bequest to “ my, nephew, 
Arthur Murphy.” She had two legitimate 
nephews & one illegitimate nephew, all bear- 
ing that name. So far as concerned the 
legitimate nephews, it was impossible to 
determine which the testatrix meant :— 
Held: although, if there were only one 
legitimate Arthur Murphy & one illegitimate, 
the former would take, yet, as there was an 
ambiguity, evidence could be received to 
show who was the person really intended, & 
on this evidence the words meant the illegiti- 
mate nephew.—Re JACKSON, BEATTIE v. 
Murpwy (1932), 49 T. L. R. 53 76 Sol. Jo. 
779. 


6725. Add. Annotation :—As to (1) Folld. Re Hall, 
Hall v. Hall, [1932] 1 Ch. 262. 


6726. Add. Annotation :—Distd. Re Hall, Hall v. 
Hall, [1982] 1 Ch. 262. 


6728a. ‘‘ Grandchildren of any degree ’’—-All law- 
ful descendants except children.|—By his will 
testator disposed of two equal fourth parts 
of his residue, in the will called ‘‘ the residuary 
trust fund,’’ as therein mentioned, & directed 
his trustees, after the death of one of his 
daughters, whom he named, & her husband, 
& subject to or in default of any exercise of 
a general power of appointment by her, to 
bold another equal fourth part ‘in trust as 
to the capital & income for all my grand- 
children who may be living at the time in 
equal shares.”’ By the second of two 
codicils he directed that his trustees, at the 
death of the survivor of his son J. & J.’s wife, 
should divide the amount of the remaining 
fourth part ‘‘ into as many parts as there may 
be grandchildren of any degree of mine then 
living, & give to each one a part, part & part 
alike.”’? Testator had five children. One 
predeceased him without leaving issue her 
surviving. All of the remaining four married, 
three having issue of their marriages. J. 
predeceased his wife, there having been no 
issue of the marriage. At the date of the 
death of J.’s wife, there were living lawful 
grandchildren, great-grandchildren & great- 
great-grandchildren of testator. By this 
summons the trustee of the will & codicils 
asked (inter alia) whether, on the true con- 
struction thereof, the words ‘ grandchildren 
of any degree of mine then living ”’ included 
lawful grandchildren & remoter descendants 
of the testator living at the death of J.’s 
widow. There was evidence that a great- 
grandchild of testator was shown to him at 
a date before the execution of the codicils :— 
Held: the words ‘“ grandchildren of any 
degree’ included all testator’s lawful 
descendants, save his children, living at the 
date mentioned in the second codicil.—He 
HALL, HALL v. HALL, [1932] 1 Ch. 2625; 101 
T.. J. Ch. 129; 1470, T. 33. 


6822. Add. Annotation :—Refd. Re 
Smalley v. Scotton, [1929] 2 Ch. 112. 


Smalley, 


PART XVI. SECT. 17, SUB-SECT. 7. - 
A. (a). was domiciled. 


6782 iii, ——— --—-.]—7?c TREMBLAY, 
{1931} O. R. 781.—-CAN, 


PART XVI. SECT. 17, SUB-SECT. 11. 
—B. (b) i. 


the child & lega 


child begotten 
; Held: 

bi, —-—— Gift to“ lawful children.’ |-— 
Testator had adopted a child under 


the Jaws of a foreign State where he 
By the laws of that 
State the child upon adoption became 


entitled to all the righta & pHvileges 
& subject to all the obligations of a 
fin lawful wedlock :-—~ 
the child was not, under the 
laws of Ontario applicable to the 
interpretation of the will, the son’s 


6827a. il My uncle G. D. C.”’—Cousin G. D. C.J 
-—Where in a will legatees were described as 
the grandchildren of ‘‘my uncle George 
Dennis Curnock ” though in fact he was a 
cousin of testatrix, & the will had been 
admitted to probate, but no copies of probate 
had been issued, the ct. granted an applica- 
tion for the exclusion of the words ‘‘ my 
uncle ” from probate.—Re- CLARK (1982), 101 
L. J. P. 27; 1471. T. 240; 48 T. L. R. 644; 
76 Sol. Jo. 461. 

Smalley, 


6840. Add. Annotation :—Refd. Re 
Smalley v. Scotton, [1929] 2 Ch. 112. 


6984. Add. Annotations :—Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. Refd. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T. Jo. 307; 
Re Cossentine, Philp v. Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn, (1982), 
76 Sol. Jo. 512. 


6985. Add. Annotations :—As to (2) Consd. Re Dale, 
Mayer v. Wood, [1931] 1 Ch. 857. Apld. Re 
Cossentine, Philp v. Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 


6986. Add. Annotation :—Consd. [tc Dale, Mayer 
v. Wood, [1931] 1 Ch. 357.° 


6989. Add. Annotation :—Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. 


6994, Add. Annotation :—Refd. Re Dale, Mayer v. 
Wood, [1931] 1 Ch. 357. 


7084a. Son born ‘‘ within due time after my 
death.’’]—-By a will devising estates in strict 
settlement the testator declared that if any 
son of W. or M. should be thereafter born 
‘‘ whether during my lifetime or within due 
time after my death ”’ the estate in tail male 
therein devised to such son should not take 
effect, & in lieu thereof he devised the estates 
to the use of such son for his life, with 
remainder to the use of his first & other sons 
in tail male. The will also contained a name 
& arms clause requiring every person who 
became entitled to the possession of the 
estates as tenant for life or in tail to take & 
use the name & arms of X. upon pain of 
forfeiture to the next person entitled in 
remainder. Testator died in 1899. Pltf., 
the eldest son of M., was born in 1909, & on 
the death of W. without issue in 1925 became 
tenant in tail in possession subject to the 
effect, if any, of the above proviso cutting 
down estates tail to estates for life. Imme- 
diately after attaining the age of twenty-one 
years, in 1930, pltf. executed a deed dis- 
entailing the estates :—Held: the expression 
‘‘ within due time after my death ”’ referred 
to the period of gestation. Pltf. not having 
been born in testator’s lifetime or within 
ninc months of his death did not come 
within the clause cutting down his estate 
tail to a life estate, & having duly disentailed 
the estates, was not bound to comply with 
the name & arms clause.—ite WATSON, 
CULME-SEYMOUR v. BRAND, [1930] 2 Ch. 344 ; 
99 L. J. Ch. 452; 143 L. T. 764. 


“Jawful child.”-—Re SKINNER, pineei 
4 r 45,.—— 


Dr. R. 427; 640.L. R 
CAN. 


eir of the son & ; 
PART XVI, SECT. 17, S5UB-SECT. 11.-~~ 
F, (c) i. 


7089 v. ———.}—While it. is posaiite 
that a will may be so worded as to 
indicate that testator cant to Melude 
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7179a. Construed as gift to ancestor.|—He Cos- 

: SENTINE, PHinp v. WESLEYAN METHODIST 
LocaL PreacwErs’ Murvuan AID ASSOCN. 
(1932), 76 Sol. Jo. 612. 

1249. Add. Annotations :——Consd. Re Hayden, Pask 
v. Perry (1931), 172 L. T. Jo. 97. Distd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

7250. Add. Annotation :—Refd. Re Hayden, Pask 
v. Perry, [1931] 2 Ch. 338. 5 


7252. Add. Annotation :—Refd. Re Hayden, Pask 
v. Perry, [1931] 2 Ch. 338. 


7297. Add. Annotations :—Apld. Re Williams’ 
Settlement, Greenwell v. Humphries, [1929] 
2Ch, 361. Refd. Bosworthick v. Clegg (1929), 
46 T. L. R. 488. 


7804. Add. Annotation: — Apld. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 


7307a. -|—~Testator by his will gave all his 
roperty to ‘‘my wife E. A. S.”’ Testator 
eft a lawful wife M. A. 8. & children by her 
& contributed to their support, but about 
five years before his death had contracted 
a bigamous marriage with a widow E. A. M., 
who lived with him & was known as EL. A.S., 
& believed she was, & was reputed to be, his 
wife. The will was produced by E. A. M. :— 
Held: the will, taken in connection with the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secondary sense & by repute his 
‘‘ wife,” & therefore she was entitled, although 
not his wife nor bearing his surname.——He 
SMALLEY, SMALLEY v. ScoTToON, [1929] 2 Ch. 
112; 98 L. J. Ch. 300; 141 L. T. 158; 45 

T. L. R. 396; 783 Sol. Jo. 234, C. A. 
Smalley, 


73809. Add. Annoilation :—Consd. te 
Smalley v. Scotton, [1929] 2 Ch. 112. 


7314. Add. Annotations :—Distd. Re Williams’ 





remoter descendants in 
** children,”’ held, however, that there J. 
was nothing in the will in question 
herein to justify a departure from the 
ordinary meaning of the word. The 
will in question herein was held to 
indicate sufficiently that in using the 
word “ issue ”’ in the phraso, ** without 
leaving issuc,’’ testator intended to 


the word | PART XVI. SECT. 17, SUB-SECT. 11.— 
(a). daughter died without issue in 1927. 


p i. ~--—-.]}—He Youna, [1928] 2 
D. L. R. 966 . 62 O. L. R. 275.— CAN. 
PART XVI. ace Wh aio 11.— 


7365 v. revsd. sub nom. MCQUARRIE 


Vol. XLIV.—-Wills. Cases 7179a —7637a. 


Settlement, Greenwell v. Humphries, [1929] 
2Ch. 361. Refd. Bosworthick v. Clegg (1929), 
45 T. L. R. 438. 

7847. Add the following paragraph & citations :— 

Testator, by his will, bequeathed a share 
of his residuary estate upon trust for G. for 
life, & after his death for his children in equal 
shares, & in case he died without children 
upon trust for the person or persons who 
under the statutes for the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1875, & G. died without 
leaving children in Mar. 1927 :—Held: the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there being no 
contrary intention expressed in the will to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1925 (c. 23).—Re SuTcuiFFe, SUTCLIFFE v. 
Ro,BERTsHAW, [1929] 1 Ch. 123; 98 L. J. Ch. 
88; 140 L. T. 185; 72 Sol. Jo. 384. 

7435. Add. Annotation :—As to (1) Consd. Price 
v. Gould (1930), 143 L. T. 333. 

7455. Add. Annotation :—Consd. Price v. Gould 
(1980), 143 L. T. 333. 

7581. Add. Annotations :—Consd. Re Bain, Public 
Trustee v. Ross, [1980] 1 Ch. 224. Refd. Pe 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 

7637a. Confined to wages in cash.|—The ct. 
held that a bequest to a servant of ‘‘ one 
year’s wages ”’ was confined to wages in cash, 
& did not include various other benefits to 
which the servant was entitled.— He PEACOCK, 
PUBLIC TRUSTEE v. BIRCHENOUGH (1929), 45 
T. L. R. 3013; 73 Sol. Jo. 220. 


family.’’ 





my father’s ‘Testator’s 
Testator’s father was marricd twice & 
had children by both marriages. W. 
was a child by the second marriage, & 
he & three other children of the second 
marriage who were living at testator’s 
death predeceased the daughter ;— 
Held: the words “ his branch of my’ 


confine its application to issue of the 
first degree, i.e. “ children,” notwith- 
standing the fact that the will cuon- 
tained both expressions.—-FIsHLeicu 
_v. LONDON & WESTEKN TRUSTS Co., 
Lrp., FIELD v. LONDON & WESTERN 
Trosts Co., Lrp., [1930] 3 W. W. R. 
150; 4D. L. R. G09: varg., S. C. sub 
nom. Re Hosas, [1929] 4 D. L. R. 433 ; 
64 O. L. RN. 370.—CAN. 


PART XVI. sk ie 7 tekahamoe 11.— 
» (6) i. 

oi, ——.}—Re BENJAMIN (1931), 3 

M, YP. RR. 5.—-CAN. 


PART XVI. aed 1 accel 11.— 
{ell ve iii sp ea ile 
-—Bequest uf personally d: realty.}—By 
her will testatrix gave the whole of 
her estato to her husband W. for life, 
& after his decoase to be equally 
divided amongst “my children or 
thelr heirs.”’ »» who was still alive, 
& six of her children survived the 
testatrix. E., a son, died leaving bim 
surviving a widow & child, & made a 
will by which he a pointed W. his 
sole exor. & beneficiary. Testatrix's 
estate comprised both personalty & 
realty :—Hcld: the words “ or their 
in testatrix’s will were words of 
substitution & not of: limitation.—Jte 
IBERTR’ (0. J.) Witn (1929), 29 
5S. R. N.S. W. 562; 46N.8. W. W.N. 
188.—-AUS. 


v. KASTERN TRUAT Co., [1928}1 D.L. R. 
239; [1928] S.C. It. 13.—CAN. 

7365 ix. .}—~Re CAMPBELL, [1928] 
4D.L. R. 797; 63 0. L. R. 36.—CAN. 


PART XVI. SECT. 17, SUB-SECT. 11.— 
J. (d) iii. 


7389 i. <Ascerlainment at death of 
testator.J}- By his will testator, after 
a certain bequest to his wife, gave her 
a life estate in the whole of his residuary 
real & personal estate, & then provided 
that, after the death of his wife, all his 
real & personal estate should be con- 
verted into money, & such moncy 
should be handed over “‘ to my then 
living nearest of kin ’’:—LHeld: the 
persons who were entitled in remainder 
on the death of the life tenant were 
such of tertator’s nenrest blood 
relations ascertained at his death as 
were living at the date of the expira- 
tion of the life estate.—Re McRag, 
McDONALD v. CREER (1928), 28 
S. R. N.S. W. 447; 45 N. 8. W. WN. 
93.—AUS., 


PART XVI. ner 17, SUB-SECT. 11.— 





eo i, ——.]}--Testator directed his 
trustees to pay the income of his eatate 
to his daughter for life, & if she left 
no issue then to givo to his balf brother 
W., one-fourth of his estate “to be 
expended by him at his discretion & 
without account for the benefit of 
more needy members of his branch of 
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father’s family '"’ were not intended by 
testator to apply to W.’s issue, but to 
benefit children of the second marriage 
who were living at his death, the word 
‘‘family ’* being used in its primary 
meaning of children, & as no contrary 
intention appeared, the members 
composing it were to be ascertained as 
at testator’s death.---fe HATITEWAY, 
WARDROPER v. Wood (1929), 54 
N. B. R. 347.—CAN. 

oc ii, ~—~.J—l?e Horns, [1929] 4 
D.L. 8. 483; 64 0. L. ht. 370.—CAN. 


PART XVI. SECT. a” SUB-SECT. 11. 


sm. ‘°° Niece ’*-— Grundniece.} — Re 
LASEURB ESTATE; RANDOM ¥, 
PASEeRE: {1931] 3 W. W. BR 775.— 


PART XVI. SECT. 18, SUB-SECT. 1. 

sa. Bequest to one child-—-Bequest of 
residue to “all”? children—-Enumera- 
tion of children omitting first donee— 
Rejection of “ all.” \-—Re Snort (Ont.), 
11929} 1 D. L. R. 454.— CAN 

sb. “ Farm ’’—Lands owned not farm 
lands in local sense.jJ-—Re McCaia 
ESTATE, LEISEMERE v. RESIDUARY 
LEGATERES & BURNET, [1931] 2 
W. W. R.- 573.--CAN. bad 

ad. ‘' Legatees ’’—Jn residuary clause 
—Whether donees of previous charitatle 
bequest included. |—Re TYHURST, [1932] 
1D. L. R. 595; revad., [1932] 4 D. L. R. 
173.—CAN. 


Cases 7673-—-8082a. ENGLISA 


7673. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


7911. Add. Annotation :—Extd. Re Sleeman, 
Cragoe v. Goodman (1929), 167 L. T. Jo. 116. 


7911a. ———.|— Re SLEEMAN, CRAGOE v. GOODMAN, 
[1929] W. N. 16; 167 L. T. Jo. 116; 67 
L. Jo. 163. 


8001. Add. Annotation :—Refd. Re Duncombe, 
Wrixon-Becher v. Faversham, [1932] 1 Ch. 
622. 

8003. Add. Annotution :---Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Harl) (1982), 146 L. T. 412. 


8009. Add. Annotation :—Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932). 146 L. T. 412. 


8010. Add. Annotation :—Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 


8017. 4dd. Annotation :—-Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher ». Faversham 
(Earl) (1982), 146 L. T. 412. 

8022. Add. Annotation :—Aa to (1) & (2) Overd. Re 
Duncombe’s Will Trusts, Wrixon-Becher », 
Faversham (Earl), [1932] 1 Ch. 622. 


8028. Add. Annotation :—Consd. Re Tuncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

8032a. —--- ---—.]|—By his will dated May 22, 
1879, testator bequeathed certain chattels 
to his exors. upon trust to ‘‘ permit the same 
to go along with & be used & enjoyed so far 
as the rules of law & equity will permit. 
by person or persons who under or by virtue 
of this my will shall for the time being be in 
the actual possession or entitled to the receipt 
of the rents & profits of the mansion & 
demesne of W. included in & settled by” a 
resettlement dated Oct. 31, 1874, but so as 





PART XVI. SECT. 19, SUB-SECT. 1. 


di, —— .}- -Kocnue vw. RocHE, [1930] 
4 bD. L. BR. 310.—CAN. 


PART XVI. SECT. a SUB-SECT. 3. 


sf. Absolute gift followed by exrecutory 


EMPIRE Dieest SuPPLEMENT., 


not to vest absolutely in any tenant in tail 
by purchase until he attained twenty-one 
i of age. The will also contained a 

equest of residuary personal estate. The 
W. ‘estate was not settled by testator’s 
will but by the resettlement, & the words 
‘this my will’’ in the bequest of chattels 
were therefore construed as ‘‘ the resettle- 
ment.” In the events which had ner penet 
testator’s daughter, E., was on July 6, 1917, 
tenant for life in possession under 
resettlement, & his nephew A. tenant in tail 
in remainder expectant on the event which 
happened of testator’s three daughters dying 
without sons. By a disentailing deed of that 
date A. disentailed the property comprised 
in the resettlement with the consent of E. as 
protector of the settlement, & A. & another 
daughter of testator joined in conveying the 
property to HE. in fee simple. E. survived 
testator’s other daughters & died in 1980. 
In the events which had then happened 
testator’s great nephew B. would, but for 
the disentailing deed, have then become 
tenant in tail in possession. He died soon 
afterwards. On a summons raising the 
question who on the death of E. became 
entitled to the chattels, LUxMooRE, J., who 
would apart from authority have held that 
the chattels fell into residue, decided on the 
authority of Hogg v. Jones, No. 8022, that 
B. became entitled to the chattels absolutely 
on E.’s death. On appeal :—Held: revers- 
ing the decision of LUXMOORE, J., but without 
deciding whether the chattels belonged to EF. 
absolutely or fell into residue, as B. had never 
been in the physical possession of the mansion 
house & demesne of W., he did not become 
entitled to the chattels on E.’s death.—Re 
DUNCOMBE, WRIXON-BECHER v. FAVERSHAM, 
[1932] 1 Ch. 622; 101 L. J. Ch. 280; 146 
L. T. 412, C. A. 


the principal shall be equally divided 
among their lawful issue as they shall 
scverally attain the age of twenty-one 


PART XVI. sean eh SUB-SECT. 38. 


7704 xxvi. ~----.}——Testator by his 
will directed his trustee to divide the 
residue of his estate arnong his children, 
the share of each child to be vested in 
& paid to that child at twenty-one 
years of e. By a codicil testator 
directed his daughters’ shares of 
residue to be sold & invested, & 
restricted the gift to his daughters to a 
life estate, with remainder to their 
respective children :—Held: the gift 
to the daughter contained in the will 
was an absolute gift, from which 
interests were carved out by the 
codicil) in favour of the daughter's 
children, & as the daughter never had 
children, the absolute gift remained 
unalfected.——Jte BISHOP, PUBLIC 
TRUSTER v. Bissor, [1928] 8S. A. 8S. I. 
302.—AUS. 

7704 xxvii. ——.J-—-By the first 
clause of the will in question herein the 
testatrix gave ber “entire estate,’’ 
with certain exceptions, to her brother. 
The will then went on to provide that 
on the death of her brother ‘“ the 
rosidue of my estate then remaining ”’ 
should go to another named person, 
the testatrix’ niece :-—Held : the 
brother took an absolute estate, not 
merely a life interest, & the gift over 
to the niece was void.— Re ROBINSON 
ESTATE, (1930) 2 W. W. it. 609 ; [1931] 
1D. L. R. 289; 39 Man. L. R. 93; 
revag., [1930] 3 D. L. RR. 820; 1 
W. W. R. 935.—CAN. 


devise.}—Where testator hax made an 
absolute gift to a beneficiary, & in the 
succecding sentence an executorydevise 
beginning with the words *‘ & at his 
death if he has no lawful issue ’’ fol- 
lowed by a sentence beginning, ‘ & 
if he leaves a widow,’ the clear 
infereuce of testator’s intention is that 
the beneficiary takes a fee simple.—He 
Srarnk & Trim, [1932] O. R. 263; 2 
D. L. R. 603.—CAN. 


PART XVI. SECT. 19, SUB-SECT, 6.— 
A. (a). 


a. affd. {1928] 3 D. L. R. 773; 
1928] 8. C. Rh. 329.—CAN. 


PART XVI. ar earache 6.— 


qa i. ——.}--Re BECKSTEAD, [1928] 4 
pt Ree, 6. 


; 62 0. L. R. 690.—CAN. 
PART XVI. SECT. 19, SUB-SECT. 6.— 
B. (a). 





a i. Remainder to “‘r senta- 
tivea.”’]}—Re MORAN, CLAY t. NASTERN 
Trust Co. (N. S.), [1929] 1 D. L. R. 
592.—CAN. 


PART XVI. SECT. 19, SUB-SECT. 6.— 


° ° 


7968 if. .}—~Testator made be- 
quests of money to his three daughters, 
“these respective sums for my 
daughtors & their heirs, the interest 
during their lives to be absolutely 
theirs & not subject to the control of 
thoir husbands; & after their decease, 
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years, & in case any of my daughters 
shall not marry or have any lawful 
issue, then at their decease such 
daughter’s share shall be equally 
divided between her survi 
or their heirs "’ :—Held : each daughter 
took not a life interest merely but an 
absolute interest._-He LLoyp, POWELL 
?, RICHARDSON (1929), 54 N. B. It 
336.—CAN. 


PART XVI. SECT. nn SUB-SECT. 8, 


q i. .}+~-Testator gave to his 
wife the whole of his estate ‘“‘ for her 
sole use as long as she may live,’’ &, at 
her death, to nieces & nephews “‘ what 
shall then remain over of my estate "’: 
—Held: no more than a life estate waa 
given, but the description ‘‘ what shall 
hen remain over of my estate ”’ 
adequately implied a power on 
part of the widow to encroach on 
capital; & what remained after 
encroachments passed at her des 
under the will to his nephews & nivoes, 
—-STADDER v. CAN. BANK COMMEROR, 
—CAN 





PART XVI. —s: 19, SUB-SECT. 8.-~ 

8164 {, Whether firat donee takes’ 
absolutely—“ Residue of my enate that 
may be remaining over al her death.”"}-—A: 
mortis causa settlement, by 
testator conveyed his whole estate 
his stepdaughter E 
rea agenas hia soie extrix., con a 
this provision: “In the event of T.. 


oi 
A) 


8217. Add. Citation :—140 L. T. 369. 


$344. Add, Annotation :—Refd. fe Hayden, Pask 

be v. Perry, [1931] 2 Ch. 338. 

8885. Add. Annotation :—Consd. Re Hayden, Pask 

| %, Perry, [1931] 2 Ch. 333. 

8405. Add. Annotations :—Consd. Re Dale, Mayer 
#. Wood, [1931] 1 Ob. 357. Apld. Re Cos- 
sentine, Philp v. Wesleyan Methodist Local 
Preachers’ Mutual Aid Assocn. (1932), 76 
Sol. Jo. 512. 


8511. Add. Annotation :—Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. 


8534a. ——-.}+—By his will testator gave all his 
residuary real & personal estate to. his trustees 
upon trust to pay the rents, profits & income 
to his wife for life & after her death upon 
trusts for sale & to divide the proceeds into 
two equal portions, one to be paid to his son 
A. & the other on certain trusts for his 
daughter B. & her children as therein men- 
tioned. By a codicil testator, after reciting 
that since the date of his will he had pur- 
chased a freehold house, devised the same on 
trust for his wife for life & on her death for 
Ki. for life. He then directed his trustces 
on these events happening to sell the house 
& ‘‘divide the proceeds thereof equally 
between the children of ‘my son A. & my 
daughter B.’”’ <A. was married, with onc 
child, a son. B. was also married, & had six 
children. <A.’s son having died, his legal 
personal representative was one of the defts. 
to the summons. One of B.’s children, a son, 
also died, & his legal personal representative 
was also a deft.:—Held: although on the 
authorities a gift to be equally divided 
between the children of A. & B. ought, in 
the absence of surrounding circumstances, 
to be construed as a gift in equal shares to 


surviving his sister, the said E., the 
revenue of the residue of my estate 
that may be remaliuing over at her 
death shall fall to the said T., but in 
Iiferent for his liferent ure ‘allenarly, 
& at his death to my own heirs whom- 
soever in fee.” E. survived testator, 
& died leaving a gencral settloment by 
which she bequeathed her wholo estate 
to her brother T., who survived her. 
At the date of her death she still re- 


Ss. IR. 21.--AUS, 


| took an interest for life with power to 
dispose of the whole or part of the 
corpus of the property, & that on the 
death of the wife the granddaughter 
took any part of the property undis- 
posed of.—He MCINTOSH, [1929] 8S. A. 


PART XVI. aed ‘pe 9.— 


Vol. XLIV.— Wills. Onses 8217—S608a. 


the individual B. & the children of A., the 
construction must in each case de on. 
the particular context & all the surrounding 
circumstances; the gift in the codicil 
included all testator’s grandchildren, both 
A.’s & his daughter B.’s children, & accord- 
ingly the proceeds of sale were divisible in 
sevenths.—He DALE, MAYER v. Woon, [1931] 
1 Ch. 357; 100 L. J. Ch. 237; 145 L. T. 632. 
Annotation :— Consd. se Cossentine, Philp v. Wesleyan 
Methodist Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 
8538a. ‘‘ Divided between ’’].--. Re CossENTINE, 
PHrPp v. WESLEYAN MeEruopist Locatr 
PREACHERS’ Mutvar Alp Assoon. (1932), 
76 Sol. Jo. 512. 


8552. Add. Annotations :—As to (2) Folld. Re 
Prosser, Prosser v. Griffith (1929), 167 L. T. 
Jo. 307. Consd. Re Dale, Mayer v. Wood, 
}1931L] 1 Ch. 357; Re Cossentine, Philp v. 
Wesleyan Methodist Local Preachers’ Mutual 
Aid Assoen, (1982), 76 Sol. Jo. 612. 


85538a. --——.]—-Re PROSSER, PROSSER v. GRIFFITH 
(1929), 167 L. T. Jo, 307; 67 L. Jo. 846; 
[1929] W. N. 85. 
Sion :—Consd. Re Dale, Mayer v. Wood, [1931] 1 Ch. 
57. 


8698a. ~.j—Testator executed a codicil to his 
will whereby he revoked the appointment of 
an executor & appointed another in his 
place, revoked a specific devise & bequest & 
declared certain other trusts of the property 
comprised therein, gave certain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his will & declared that 
the power of appointing new trustees should 
be exercised by the surviving & continuing 
trustees, & in other respects confirmed his 
will. On the same day he executed another 
codicil in almost identical terms, the only 


suid for her sole use & henefit,” & 
he appointed bis wife sole executrix. 
Testator dled in 1904 & E. died in 
1911 :—Held: the gift created a 
joint tenancy, & J. took tho whole 
gift by survivorship.—Re CnamBrrRs 
(1925), 21 Tas. L. R. 26.—-AUS., 


PART XVI, SECT. 19, SUB-SECT. 10.-— 
C. (a) il. 


8200 ii. ——.]}--Re Prarce, PRARCE 8515 iv. -—-~-.]}-—'Testator, by his 

Original Pal Noerenin acoustics met oy PRARCE, [1927]. A. 3. 2. 397.--AUS. will, Save one-fourth of a section of 
, i on G. to use, 

belonged to the testator, & a 8202 ii. iC eg Se Lae a -.J—I UBLIC ocoups, & enjoy for life, & as to the 


oO hich 
In a question between T., as his sister’s 
universal legatee, & testator’s heirs 
whomsoever regarding the right of 
these funds :—-Held: the effect of the 
prowedon above quoted was to restrict 
he absolute gift originally made by 
testator to E. to a right of consumption 
of reat tiie eereve Sune per lifet tes : 
, accordingly, as the funds In question 
were at her death still capable of 
identification as part of itestator’s 
eatate, they passed in terms of his 
settlement, as residue of his estate, 
in fee to his heirs whomsoever, subject 
to a right of liferent in favour of T.— 
Heavyvsips v. SmrrH, [1929] 8. C. (Ct. 
of Beas.) 68.-——SCOT. 
ah. Whether first donee tukes abso- 
uetely-——Gift over of ‘* what is left.” )|— 
Teatator gave to his wife certain pro- 
perties, & at her death ‘‘ what was left 
was to go over to ’”’ a granddaughter, A 
& the will further directed that the : 
Ts, TO ah = s Rene 
es ”* the property, bu 
what remained at the death of the wife 


deposit receipt. representing heritage 
bek ng to him w she had sold. 800,—N.Z 


debts, 
devise 


children. 


lifetime.’’ 


the propert 


TRUSTER v. WEIR, [1928] N. Z. L. 1 


sd. Trustee to have 
estate---Whether aanaunting to beneficial 
interest.}—Teslator by his 
pointed his wife sole cxecutrix, &, 
after a direction in usual form to pay 
wovided as follows : 
© bequeath all my proporty to 
my wife Elizabeth Emma to be 
in trust by her for the benefit of our 
The said EKlizabeth Emma 
to have control of the estate during her 
Upon an originating sum- 
mons for the interpretation of the will: 
—Held: tho widow took no beneficial 
interest under the will & that she held 
only as trustee for. the 
children.-—#?e WALLACE, WALLACK 0, 
ae [1932] N 


PART XVI. SECT. A aetacade 10.— 
a). 

8256 x, ——.}--C. gave his real & 
ersonal estate to his wife, J. 
he use & benefit of herself & our dear 


%. yromaining three-fourths, upon similar 
trust for three other children. On the 
death of the children respectively, the 
will directed the trustees to sell that 
urtion of the section in which each 
ud a life interest, & to stand possessed 
of the proceeds from anv such sale on 
trust ** for all my grandchildren bein 
issue ** of the four children ‘‘ who sha 
live to attain the age of twenty-one 
yoars share & share alike.’” Thoro was 
also a direction to use the whole or 
part of the fncome for the benefit, ete., 
of all or any of the childron of the four 
children respectively, whether of full 
age or not. The residue of the estate 
was pice to the four children or such 
as should be alive at the testator’s 
death share & share alike. Certain 
undchildren died in the lifetime of 
he life tenants :—Held: there was a 
gift of the proceeds of each of the four 
arts to the children of each life 
nant.—Re BAULDERSTONK, [1928] 
Ss. A, S. R. 262.—AUS. 


** control’ of 


will ap- 


“1 give 
ield 


_ 4 iL. BR. 479.— 


** for 


“Fits? “ite dla not take an 


absolute interest in the property, but 


daughter, FE.” & upon the death of his 
wife the whole of his estate was “ to 
revert to my dear daughtor, EK. afore- 
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PART XVI. ser (ey PUP ener: 10.— 


8545 if. .}—Fe Crosny (1925), 
21 Tas. L. R. 20.—AUS. 





Cases 8698a--9840. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
“‘ third ”’ codicil to his will, & referred therein 
to his will & codicils:—-Held: the two 
codicils of even date were duplicates of one 
& the same instrument, & that the legacies 
thercby given were substitutional & vot 
cumulative. — Re MicHernt. THOMAS v. 
Hoskins, [1929] 1 Ch. 552; 98 L. J. Ch. 197; 
140 L. T. 686; 45 T. L. R. 248. 


8886. Add. Annotation :—Apld. Re Hayden, Pask 


v. Perry, [1931] 2 Ch. 333. 


8840. Add. Annotation :—Consd. Re Hayden, Pask 


v. Perry, [1931] 2 Ch. 333. 


9015. Add. Annotation:—Refd. te Alston-Roberts- 


Wests’ Settled Estates, [1028] W. N. 41. 


9016. Add. Cilations :—affd. [1929] A.C. 318; 98 


9071 


PART XVI. nel SUB-SECT. 3. 


9060 v. ———-.]—-In case of a vested 
legacy payable at a future time, there 


a. 


L. J. Ch. 251; 140 L. T. 444; 45 T. L. R. 
208; 73 Sol. Jo. 92, H. L. 


.}—Testator bequeathed a sum of 
stock to trustees, upon trust, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, & of the survivor, & twenty-one years 
after his death, to lay out the dividends in 
repairing & insuring the houses, etc., on his 
farms, called H. & S., it being his desire, 
that, upon no account, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the person so 





! be equally divided among my children, 
| the issue of any deceased child to take 
parent’s share. On the death of my 
wife the whole of mv property shall 
be divided between my children (the 


cutting such timber should lose all interest 
in the said estates, as if he were dead, & 
upon trust to pay the surplus, if any, of the 
said dividends, equally among the persons 
for the time bejng in possession of the estates 
under his will, during the continuance of the 
said trust; & immediately after the expira- 
tion thereof, to transfer one moiety of the 
said stock to the person then in possession 
of the H. farm, such person being one of his 
sons, or a descendant of a son; but if not, 
then to the descendants of testator’s brothers 
& sisters, & to pay the other moiety in like 
manner to the person in possession of the S. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J., 
for ninety-nine years, if he should so long live, 
remainder to the use of his first & other sons 
in tail, with divers remainders over. 
Testator devised the S. farm in like manner 
for the benefit of his son H. & his issue. J. 
& H., & their eldest sons, barred the entail 
in remainder in the said farms & resettled 
the same, &, the stock having been trans- 
ferred into ct. under Trustee HKelief Act, 
petitioned for the payment out of the fund 
to them :—Held: the fund being intended 
for the benefit of the sons & their issue, the 
period for the enjoyment of the capital had 
been accelerated by barring the entail, 
which had determined the restriction against 
cutting down timber.—Re CoLson’s Trusts 
(1853), Kay, 183; 2 Eq. Rep. 257; 23 
L. J. Ch. 155; 22 L. T. 0. S. 183; 2 W. R. 
111; 69 E. R. 57. 


9340. Add. Annotation :—Distd. Ganapathy Pillay 


v. Alamaloo, [1929] A. C. 462. 


Annie, John, & Flora. Of these 
Isabella only survived her mother. 
Flora died in infancy & by will John 
left. ull his estate to his sister Isabella, 
Annic was survived by two children, 


is a complete severance of the legacy 
from the residue.——-MANEKJI RUSTOMJI 
v. NANABHAI CURSETJI (1928), I. L. 2. 
53 Bom. 724.—IND. 


PART XVI. Beer O} SUB-SECT. 3.-- 

9101 v. ————.} ~~ Bequests of a certain 
amount of stock in a co. to each of the 
nephews & uleces of testator ‘“‘ who 
shall be alive at the time of my death 
& who shall attain the age of 21 years °’: 
-—Held : in view of other provisions 
of the will, to be vested pe a only 
to being divested on death before 
attaining 21 years of age without 
leaving issue. Therefore, the nephews 
& niecer who were at the dcath of 
testator & still were under 21 years of 
age were ontitled to the dividends on 
their shares paid between the date of 
the death of testatur & the date of 
their attaining respectively the of 
21 years.—Re TEGLEN I’sratTe (Alta.), 
{1929} 1 D. L. R. 445; 1 WW. W. RR. 
] i. o 

09101 vi. ——~.]-—-SINGER vc. SINGER, 
Ba 8. C. RR. 44: 1D, iL. R. 284.— 


9103 ix. -}—Testator’s will, 
after providing for collection & pay- 
ment of debts & for certain specific 
legacies, provided for sale of certain 

roperty, comprising the residue of 

8s ostate, & investment of the pro- 
eeeds & payment of the interest for the 
mnmaintenance of his wife & daughter A. 
until A, who, however, predeceased 
testatur, attained 21 years of age, &, 
on A. attaining 21 years of ago or ying, 
for payment of $400 of interest to his 
wife annually during her life, & then 
provided that “ any money remaining 
after the payment of said $400 shall 





issuc of any deceased child shall be 
entitled to parent’s share) said division 
to be in equal shares " :-—-Held: the 
estate of any deceased child of testator 
who died in the lifetime of testator’s 
widow & left no issue him surviving 
waa not entitled to share in the income 
from the eaid residue or in the corpus 
when divided on the widow’e death.— 
BuscH v. KASTERN TRUST Co., {1928] 
caret L. R. 834; [1928] 8. C. R. 479.— 


PART XVI. pevee a0, ‘ieee 3.— 
« (a). 

9178 1. ——.]—UnNirrpD CHURCH ¥v. 

Murry, [1931] 1 D. L. R. 452.-——CAN. 


PART XVI. oer 74 SUB-SECT. 3,— 
s Cc e 
9269 xix. -}~Held: the post- 
onement of the gift until after the 
ife interest was merely for the con- 
venience of the estate, & the estates 
of the children were therefore vested 
at testator’s death.—-Re Moorkg, [1931] 
4D. L. R. 668; O. BR. 454.—CAN. 
9269 xx. -——-.}—Testator’s will 
directed that his trustec should stand 
possessed of $10,000 in trust, as to one 
moiety thereof for the sole & separate 
use of a daughter A. & as to the other 
moiety for a daughter I., & after the 
decease of said daughters or cither of 
them the trustee to stand possessed 
of the share of the daughter so dying 
in trust to be divided between all the 
children of said daughter in equal 
shares on their respectively attaining 
the age of twenty-one years. The 
moiety held in trust for I. was Soar f & 
finally distributed. A. died in Jan. 
193]. She had four children, Isabella, 
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C. & P. :--Held: there were no words 
of present gift in favour of Annie’s 
children to be found in the will, & 
no language to interpret which could, 
consistently with the will, be made 
effective to vest any portion of the trust 
fund in them. The granddaughter 
Isabella therefore was entitled to all 
the trust fund still awaiting distribu- 
tion.— Re YALE (1931), 44 B. Cc. R. 
196.——CAN. 


PART XVI. ent. re SUB-SECT. 8.— 
- (a). 

9335 v. -—--—.]—Testator. after 
devising a life estate to his wife in a 
certain property, directed that upon 
her death same should be sold, & the 
proceeds, along with those from the 
sale of another nroperty, invested, 
the principal & interest divided equally 
between named grandchildren ‘ or 
the survivors of them in equal shares 
as soon as the youngest ving one 
shall have attained the age of twenty- 
ono yoars"’:--Held: a grandchild 
dying before the youngest surviving 
grandchild attained tho age of twenty- 
one years was not entitled to a share.-— 
PUBLIC TRUSTER v. Bowren, [1929] 
N. Z. L. R. 438.—N.Z. 


PART XVI. SECT. ig} SUB-SECT. 3.—— 
e G e 4 
9473 iv. -——-.)—Roacnh v. Roacw, 
11931) 3. Cc. R. 612; 3D. L. R. 374. 
CAN. 
PART XVI. ae es) SUB-SECT. 3.— . 
9508 vi. ——~-.}——A will provided for 


a legacy to cach of four children, “‘ ta 
be paid to such of the beneficiaries as 





expiration of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, & that, in the event of any of the 
sons dying before the period expired leaving 
a child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 
equally :—Held: the child of a son who died 
before the ecxpiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
igsue.—GANAPATHY PILLAY v. ALAMALOO 
[1929] A. C. 462; 98 L. J. P. C. 109; 141 
L. T. 43, P. C. 


9615. Add. Annotation :—Refd. Parker v. Judkin, 
[1981] 1 Ch. 476. 


9687. Add. Annotation :—Refd. Re Hayden, Pask 
v. Perry, [1931] 2 Ch. 333. 


9849. Add. Annotalion :—Folld. Re Graham, 
Graham v. Graham, (1929] 2 Ch. 127. 


9978. Add. Annotation :—Refd. Ie Hayden, Pask 
v. Perry, [1981] 2 Ch. 338 


9985. Add. Annotation :—As lo (2) Refd. Re Lay- 
den, Pask v. Perry, [1931] 2 Ch. 333. 

10,018. Add. Annotation :—Generally, Refd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 


10,020a. ——---.]-—In construing a devise of real 
estate to a class of persons ‘‘ or their issue,’’ 
the words “ or their issue ’’ must be read as 
words of limitation & not of substitution, the 
word ‘‘or’’ being construed to mean “ &.’’ 
Therefore a devise of real estate to be equally 
divided between the sisters of C. “ or their 
issue ’’ was held to confer upon each of the 


they shall become of age,”’ with a gift 
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sisters of C., of whom there were three, an 
estate tail in one undivided third part.—Re 
HAYDEN, PasK v. PERRY, [1931] 2 Ch. 833; 
100 L. J. Ch. 381; 146 L. T. 303. 


10,165. Add. Annotation :-—As to (1) Distd. Re 
aaa Graham v. Graham, [1929] 2 Ch. 


10,175. Add. Annolation :—Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


10,177. Add. Annotation :-—Folld. Ite Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


10,205. Add. Annotation :-—Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,427. Add. Annotation :—Folid. Gilmour v. Mac- 
Phillamy, [1930] A. C. 712. 


10,427a. -}—The word ‘‘ survivors ”’ in a 
will should be given its natural & ordinary 
meaning unless the context necessitates or 
justifies a departure therefrom; it is not 
enough for that purpose that the natural & 
ordinary meaning produces what might 
appear to be a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of the residue of his estate should be paid 
to his nine children in equal shares for their 
respective lives, provided that if any of his 
children should die without leaving issue, 
or widow or widower, the share of the child 
so dying should be equally divided among 
the survivors upon the same trusts & con- 
ditions ; & that after the death of any child 
his or her share in the residue should be held 
(subject to a provision for widows & 
widowers) for his or her children equally :— 
Held: upon the death of a child of testator 
unmarried the issue of a child who had died 
earlier were not entitled to participate.— 
GILMOUR v. MACPHILLAMY, [1930] A. C. 712; 
143 L. T. 606; sub nom. Re MACPHILLAMY 
(CHARLES), GILMOUR v. MACPHILLAMY, 99 
LL. J. P. C. 199, P. C. 








over to the surviving children in the 
event of one or more of the children 
dying before becoming of age, & with 
a direction that the legacies should 
be paid out of the proceeds of the crop 
grown on a certain quarter section of 
land, which was devised to one I.., 
with the direction to the exors. that 
the conveyance to her should be inade 
upon completion of the payment of 
said legacios:—Held: said legacicos 
must be looked upon as a provision 
made for the benefit of oach child 
upon such child attaining bis or hor 
majority, & there could be no vosting 
of the legacies until the children, or 
the survivor of the children, «should 
have reached the uge of 21. In the 
meantime the legacics wore merely 
contingent, & if the four children 
should dle in their minority, the 
legacies, or such portion of them as 
should have accumulated, would revert 
to the devisee of the land.—He BAIRD 
Karate, [19381] 1 W. W. R. 263; 2 
D. L. R. 1002,.—CAN. 


PART XVI. SECT. oo SUB-SECT. 3.-—— 


{ 1. ——— Bequest to such doughters 
“as shall be spinsters.”’|—Re GOODGER 
(1825), 21 Tas. L. R. 17.—-AUS. 


‘PART XVI. SECT. e° SUB-SECT. 3.— 


0752 xxv. ——.}—RNe MAYBELLE 
_ »® Equiry TrvueTEers, EXECUTORS 
~ AGENCY Co., LTp., {1928] V. la. Ii, 


PART XVI. Pen res) SUB-SECT. 2.— 
» (C). 


10,073 i. Death in lifetime of tenant 
for life.}~-Testator dying in 1898 gave 
to his daughter-in-law tho use of a 
paobory for life, with the right to the 
exors. to sell the property & to pay her 
during her life the interest on the 
proceeds of sale, & after her decease 
to divide the principal among the 
children born to her & his son,”’ & in 
any event ufter the death to sell... 
Ruch property... & to divide the 
proceeds ainong such children, the child 
or children of any such child or children 
of theirs deceased to reccive in equal 
parts the portion of such deceascd 
parents’ share.” The daughtor-in- 
law, 1D., dled in 1926, her husband having 
Ses gepae her, Five children were 

orn of the marriage, three of whom 
survived DPD. ‘Two sons predeceased 
her, each leaving 8 widow but no issue, 
& each dyweg intestate :—Ueld: at the 
death of testator in {898 a vested cstate 
was created in any child then bor to 
his son & D. subject to be divested 
in part as other children were born; 
& the widows, or porsonal representa- 
tives of the sons who dled before D. 
would take the husband’s share unless 
there was issue, in which case the issue 
could be substituted forthe father: the 
gift to the children of D. was deter- 
ininable only in one event, their dcath 
leaving issue, av event which did not 
happen.— Re SmirTuH, (1928) 1 D. L. f. 
179 >, 61 0. L. R. 412.—CAN. 


McDowELt 


10,073 ii, ——.]—Jc 
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PART XVI. SECT. ree SUB-SECT. 2. 


STOTHART v. WESTON (1931), 3 
M. P. R. 156.—CAN. 


PART XVI. SECT. rhs SUB-SECT, 2.—- 

10,355 i. Contrary intention of testator.) 
—Hic WALKER, CROKER v. PENNY, 
[1928] S. R. Q. 163.— AUS. 


PART XVI. SECT. 27, SUB-SECT. 2, — 
E. (b) i. 


10,401 x. .J~-Testator by 
his will directed his trustees to dis- 
tribute the income of his residuary 
estate amongst his children in equal 
shares for the term of their respective 
lives provided that if any of 
children should die without leaving 
lawful issue or widow or widower 
living at the date of death of such 
child the share of the income of the 
child so dying “shall be equally 
divided amongst the survivors upon 
the same trusts & conditions .. .”’ 
Held: the word “ survivors ”’ must be 
interpreted in its ordinary meaning & 
the share of a child so d must be 
distributed only amongst the actual 
brothers & sisters then surviving such 
ebild.—MacPHILLAMY v. Fox (1928), 
299 S. R. N.S. W. 249; 46 N.S. W. 
W. N. 85.—AUS. 


PART XVI. SECT. 28, SUB-SECT. 1. 

sp. Trust for “my other child ’’— 
Meaning of * other,’'|}——Testator, by his 
will, settled certain property upon his 








- 


Cases 10,752-—10,088. ENGLISH AND Empire Dicest SuPpPLEMENT, 


10,752. Add. 


10,767. Add. 


over. 


ducted from his 


of testatrix, pending 


children, & further directed as follows : 
“& if any child of mine shall die with- 
out leaving a child, who being a son, 
shall attain the age of twenty-one 
years, or being a daughter, shall attain 
that age or marry, then the share in 
the settled fund, whether original or 
accruing, of any such child of mine 
sball be held in trust for my other child 
in such shares as shall correspond with 
their respective original shares.’’ One 
of Lestator’s sons died childless; after- 
wards, unother died, leaving one child, 
who attained twenty-one years of age ; 
ufter, a third son died childless :--- 
Held: the use of the word “ other” 
in the accruer clause did not import 
that the child, or children, referred to 
therein should survive the point at, 
Which the accruer clause came into 
operation. Upon the death of the 
third sou, the effect of the accrucr 
clause upon his share was to require its 
division among all such children, or 
their represeutatives, of testator, as 
has not already died without leaving 
any child who attained twenty-one 
years of age. or who being a daughter, 
married.—McCRPHY v. PAXTON (1930), 
lg Lh. I. S89; 4 A. LL. J. 236.--- 


PART XVI. SECT. 31, SUB-SECT. 4. 


_ 10,720 i, Whether rclease of personal 
atility.}—--Testator devised all his 
real & bequeathed all his residuary 
personal cstate to his trustees In trust 
to sell the same & divide the proceeds 
into eluven parts, & pay one of such 
parta to his widow & each of his ten 
children. The will proceeded: ‘“ ] 
declare that the share of any child of 
mine In my residuary estate shall be 
subject to deduction, therefrom of any 
sum or sums owlng by her or him to 
me at my death or any sum or sums 
payable by me upon any guarantee 
made or to be made by me or my exors. 
on her or his bebalf.”” Testator bad 
guaranteed the overdrawn bank account. 
of R. one of his children, & at the time 
of testator’s death this account 
was overdrawn to the extent of 
£1,396 08. 10d. The exors. of testator 
paid off this sum to the bank in accord- 
ance with the said guarantee :—J/eld : 
the declaration epee as a gift to 
R. of the whole of his indebtedness to 
the estate.—IJn the Will of ANTHONY 
Ae (1925), 41 Tas. L. R. 27.— 


PART XVI. ita SUB-SECT. 5. 


nj. —--~- Payment by way of income. | 
~ Held: the quarterly payinents 


Annotation :—Consd. Re 
Smith v. Mansel, [1930] 1 Ch. 352. 


10,764. Add. Annotation :—Consd. 
Smith v. Mansel, [1930] 1 Ch. 352. 


10,766. Add. Annotation :-—Consd. Re 
Smith v. Mansel, [1980] 1 Ch. 352. 

Annotation :—Folld. Re 

Smith v. Mansel, [1930] 1 Ch. 352. 


10,767a. —-—- -——.]}--Testatrix by her wil] directed 

that her residuary estate should be held by 

her trustees upon trust in four equal shares 

for her four children for life with remainder 
By the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T. M., should be de- 
share, & that his share 
should be less in amount than the shares- of 
her other children by that sum. 
of the estate of the testatrix was casily 
ascertainable as at the date of her death :— 
Held: for the purpose of the division of the 
actual income of the residuary trust estate 
the appropriation 
thereof, the £16,120, ought to be added for 


Mansel, 


Re Mansel, 


Mansel, 


Mansel, 


The value 


having been made not as permaneny 
provision for the daughter, but in lieu 
of the income whicb would have arisen 
from the settlement upon her of 
portion of the testator’s capital estate, 
they did not fall within the hotchpot 
provisions of the will.—Re CLARKE ; 
CLARKE v. STURT, [1929] V. L. R. 249; 
(1929) Argus lL. R. 219.—AUS. 


PART XVII. 

DAR 1289) i. - ——— Real propert 
situated outside State. }—Testatiuix die 
leaving real estate in New South Wales 
& also property in Queensland :-—— 
Held: the authority of the ct. to make 
an order did not, & could not, dircctly 
or indirectly be made to extend to the 
real property of the testatrix situated 
in New South Wales.—-Re OSBORNE, 
(1928) S. lt. Q. 129.—AUS. 

b (p. 1289) ti. —-~- —-— fteal pro- 
perly in New Zealand—Teastator domi- 
ciled abroad.}—Testator died domiciled 
in Scotland, leaving a wife & a daughter 
resident. in New Zealand, & by his will 
gave all his estate, including land in 
New Zealand, to a niece. By the law 
of Scotland the wife became entitled 
to a sum of over £1,000 out of his estate 
& the daughter to a sum of £200. On 
an upplication by the wife & the 
daughter under Family Protection Act, 
1908, 9s. 33, for further provision vut 
of the Jand situated in New Zealand :— 
Fleld : (1) the validity of a will affecting 
an immovable, such as land, & the 
rights of succession thereto, including 
testator’s capacity to deal with his 
whole estate so far as consisting of such 
land, is governed by the lex situs 
& not by the law of domicil: conse- 
quently Fainily Protection Act, 1908, 
applies to a will so far as it affects land 
situated in New Zealand, whether 
testator be domiciled in New Zealand 
or elsewhere, & an order in respect of 
such land may be made under that 
Act. in favour of those who are entitled 
to further provision out of testator’s 
estate ; (2) testator, in failing to make 
any provision in his will additional to 
that, which the widow (who died after 
testator but before the hearing of the 
application) became entitled to by 
Scottish law, had not failed to make 
adequate provision for his wife's 
maintenance & support; & as to the 
penenter who was in delicate health 
& able to do Nght work only, & who 
was possessed of resources received 
subsequent to the death of testator, 
such improved means should be taken 
into account in disposing of the applica- 
tion, & an order shonld be made pro- 


26 


computation to the capital of the estate, 
valued as at the death of the testatrix, & 
deducted from T. M.’s share in the gate 
amount of capital so arrived at, & 
annual income ought to be divided between 
her four children & their respective issue in 
the proportions of their respective shares 
per stirpes of capital so arrived at.—Re 
MANSEL, SMITH v. 
99 L. J. Ch. 128; 142 L. T. 281. 


the 


NSRL, [1980] 1 Ch. 352 ; 


10,768. Add. Annotation :—Expld. Re Mansel, 
Smith v. Mansel, [1980] 1 Ch. 352. 

10,769. Add. Annotation :-—Consd. fe Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,770. Add. Annotation :—Consd. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,771. Add. Annotation :—Expld. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,772. Add. Annotation :--Consd. He Mansel, 


Smith v. Mausel, [1930] 1 Ch. 352. 

10,048. Add. Annotation :—Refd. Ganapathy Pillay 
v. Alamaloo, [1929] A. C. 462. 

10,983. Add. Annotation :—Refd. He Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


viding a sum of £1,000 for her out of the 
immovable situate in New > 
additional to what she took by Scottish 
law.—He HOTCHART, BUTOHART vv, 
BUTCHART, [1932] N. Z L. R. 125.— 


fi, -——- T'o redraw will.}—On 
an application for  relicf under 
Testator’s Family Maintenance Act, 
RK. S. B. C. 1924, c. 256, the ct. has no 
power to redraw the will & dispose of 
the estate as itt may think right & just. 
—-Re KUWORTHY ESTatTt, ELWORTHY 
& HAe, (1928) 2 D. L. R. 421; 
{1928} 1 W. W. R. 737; 39 B.C. R. 
474.~-CAN. 

gi. ———.}—~Testator’s family Main- 
tenance Act, R.S. 8. C., 1924, was not 
intended to authorise the ct. to make a 
new will for testator, but only to alter 
the will in so far as might be necessary 
for the proper maintenance of testator’s 
wife, husband or children. IJtis always 
a queation of fact in each case 
whether or not an order under the 
Act should be made; & with respect 
to children the Act refers only to 
children for whose maintenance at 
the time of the tertator’s death no 
adequate means of support are arail- 
able. If the children are at least as 
well established iu life as testator was 
in his or her lifetime, the Act should not 
be applied where the surviving parent 
is the beneficiary under the will. The 
discretion which is given the ct. to 
apply the Act where it thinks it just & 
equitable in the circumstances to do so 
is not judicially exercised unless the 
object, intent & spirit of the Act aro 
observed. Ifa higher cot. is convinced 
that the judge of firat instance did not 
take a propor view as to the scope of, 
& the application of the powers con- 
forred by, the Act, it may & should 
interfere. If, too, a higher ct. is 
satisfied that the facts of the par- 
ticular case are such that it was not 
intended that the powers conferred by 
the Act should be exercised, it may 
intervene. In such cases the o 
made would be based on @ wrong 
principle. If, too, a higher cof. is . 
convinced that on all the facts the 
See it chould bo ket eeiaa Wales. 
wrong, it sho © set aside.-— 
®, McDermotrr, [1930] 1 W. W. BR. 
332; sub nom. MCDERMOTT v, WALKER, 


84.—CAN., 

bh i. .}—Under Testator’s 
Family Maintenance Act, R. S. B, Cy 
1924, the provision, which the ot. ja | 
make in the nae 
prs 








ened 


authorised to 
stances stated in sect. 3, is * su 


‘vision as the ct. thinks adequate, just 
& equitable.” The conditionr upon 
which this authority reste are that the 
Semon whose estate is in question has 

d leaving a will, & hak not made, 
by that will, in the opinion of the 
judge, gaa provision a rhe 

proper m enance cupport ”’ o 
the wife, husband or children, as the 
case may be, on whose behalf the 
application ismade. What constitutes 
** proper maintenance & support ”’ is 
@ question to be determined with 
reference to a variety of circumstances. 
It cannot be limited to the bare neccssi- 
tion of existence. For the purpose of 
arog at a conclusion, the ct., on 
whom devolves the responsibility of giv- 
ing effect to the statute, would naturally 
A fie from the point of view of the 
udicious father of a family seeking to 
discharge both his marital & his 
parental duty ; & would of course con- 
Sider the situation of the child, wife 
or husband, & the standard of living 
to which, having regard to this & the 
other circumstances, reference ought 
to be had. If the ct. comes to the 
decision that adequate provision has 
not been made, thon the ct. must con- 
sider what provision would be not only 
adequate, but just & equitable also; 
& in exercising its judgment upon this, 
the peeuntary magnitude of the estate 
& the situation of others having claims 
upon testator, must be taken into 
account. Applying these principles 
to the circumstances of this case, where 
the only daughter of the doccased 
brought an application under the Act 
for an order directed against his second 
wife, sole beneficiary under the will :— 
Held: the judge was right in deciding 
that the widow should be called upon 
to forego part of ber annual incame in 
ordcr to make some provision for the 
oS OS v. McDxeRMOTT, 
Phe sg. Ae R. 94; (1931) 1D. L. R. 


CA 
——-.j-—Re HOFFMAN, 
Ne W. R. 293; 438 B.C. RR. 


ae ame 
11031} 1 
486 i: 


k i, —— ——.]}--On an application 
under Family Proteetion Act :---Held : 
taking into consideration the value of 
testator’s estate, & the facts that of the 
appcts. three were adult sons capable 
Of maintatinin themselves, & the fourth 
was a daughter who was being main- 
tained by her husband, & that the 
daughter benefiting under the will had 
cared for testator through a long ill- 
ness & was left with her invalid mother 
to care for, the claims of said daughter 
were paramount, & what was left to 
her was none too much, & the applica- 
tion should be refused.— Re CAVANAGH, 
(1930) N. Z. L. kh. 376,.—N.Z. 


1 i. ——-,J—Where provision 
was made in a will for the maintenance 
of two of testator’s children J. & M., 
&, further, special provision was made 
for the sharing of the estate by J. & 
M., & no provision was made for a 
third child, W., born after the dato of 
the will :—IT/eld: the power of the ct. 
was limited to ordinary ‘‘ maintenance 
& support,’’ &, on the facts, that one- 
third of the net income from the estate 

the date of the marriage of the 
testator’s widow was a reasonable 
allowance.—-In the Estate of LaDE 
(1925), 21 Tas. L. R. 13.—A 8. 


14. ——— —— Power to rescind or 
alter Whether increase in benefit 
sd. J—The power conferred upon 

the ot. by Testator’s Family Mainten- 
@noe & Guardianship of Infants Act. 
1918, a 6 (4), to ‘ rescind or alter ”’ 
any order making provision under that 
Ant, dees not extend to authorising an 
to any benefit that has been 
awarded to an appct. upon an original 
application. Ke MOLLOY (1928), 28 
&. BN. 8. W. 546; 45 N.S. W. W.N. 





(ah ——— ——.}-~-On an application 


by @ widow for relief under Testator’s 
eae A Maintenance Act the ct. should 
not attempt to make a new will or 
te as to how the estate might 

have been better divided, but should 
merely determine whether in view of 
the widow’s needs & the property left 
by the testator he has made adequate 
provason for her proper maintenance 
SUPP Gr jta duty is to place itself, 
in all respects, as far as possible, in the 
porition of the testator, & to consider 
whether or not, having regard to all 
existing facts & surrounding circum- 
stances, the testator has been guilty 
of a breach of the moral duty which a 
just, not a loving, husband owes his 
wife, &, if it finds that he has been so 
guilty, to make such an order as 
appeare to be sufficient, but no more 
than safficient, to repair it.—Jte 
FERGUSON ESTATE, Re TESTATOR’S 
FAMILY MAINTENANCE AcT, [1929] 2 
Ww. Ww. R., 372 7 4 D. L. Qh. 208.—-CAN. 


liv. ——- -—-- Power to give lump 
sum.J-—-Lump suns should only be 
given when periodical payments will 
seriously embarrass the oxors. & un- 
duly prolong the distribution & windiug 
up of the estate.---Re McCarrERy, 
119381] 4D. L. R. 930: O. R. 412.-~CAN. 

n i. Extension of time for anpli- 
cation undcr Act-~- When allowed.}— 
Where there has been long & in- 
excusable delay an application under 
Family Protection Act, 1908, for 
extension in time will be refused unless 
it clearly appears that to refuse it would 
in the circumstances result in manifest 
injustice.--SubEHAN v. PUBLIO TRUB- 
TEE, {1980] N. “. ql. hk, 1.—N.Z. 


Pa . widow 
re-married, & thereupon, the exors. 
applied for the rescission or variation 
by reduction of the ct.’s order :— 
Held: (1) the order was not un- 
appealable merely because stated to be 
until the further order of the ct.; 
(2) not having been appealed against, 
the effect of the order was to preclude 
the ct. from considering whether it was 
beyond the power of the ct. to make 
provision for the maintenance of a 
testator’s widow by a series of periodi- 
cal payments extending until after 
her re-marriage ; & (3) considering the 
matter as one of discretion only, the 
re-marriage of the widow did not of 
itself constitute sufficient reason for 
the rescission, variation, or suspension 
of the order.—te ROwERT COLLIN 
(1929), 29 S. R. N. S. W. 548; 

N. 8. W. W. N. 169.—AUS. 


In receipt of 
maintenance under separation deed.}\— 
A wife who was compelled in 1912 by 
her husband’s misconduct to leave him 
agreed to take from him £250 AC 
annum for her maintenance. be 
husband died in 1927, leaving an 
estate of £30,000 & providing a legacy 
for his wife of £250 per annum :—- 
Held: asthe wife had agreed to accept 
& had accepted £250 per annum for 
her maintenance dur 15 years she 
could not be said to have been left 
‘without adequate provision ” for 
her maintenance.—He PHILIPS (1929), 
29 S. KR. N.S. W. 191; 46 N. & W. 
W. N. 22.—AUS. 


ti. ---—- Children domiciled out- 
side jurisdiction.) — Benefits under 
Testator’s Family Maintenance Act, 
1916, are available to children domiciled 
outside the jurisdiction of the ot.— 
Re DONNELLY (1927), 28S. R. N.S. W. 
34; 45 N S. W. W.N. 5.-AUS, 

eo (p. 1290) i, —— —— Adult son— 
Incapactiated from following his trade 
b isease contracted in testator’s em- 
ploy, k-In the Will of JoLUFFE, [1929] 
S. x, (Q.) 189.-—AUS. 

o (p. 1290) ti-—— —— 
Promise to bequeath land—Improve- 
ments made on faith of promise.}—iIn 
Ht ddie a HUGHES (1930), S. BR. (Q.) 





r ii, ——- —— 








eee ened 
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e (p. 1290) i. -—— Hang Re eh 
v. PERPETUAL TRUSTEES, UTORS 
& AGENCY Co. OF TASMANIA, LTD. 
(1925), 21 Tas. L. R. 6.—AUS, 


© (p, 1290) fi. U: what pro- 
perty allowance charged.}—An order 
was made increasing a weekly sum 
bequeathed by testator to his widow. 
Testator’s property consisted almost 
wholly of real estate. ‘l'estator, by 
his will, in addition to the weekly 
allowance to his widow, bad bequeathed 
a weekly sum to a daughter & also to a 
stranger in blood. ‘The balance of the 
income was given to a grandson of 
testator for life, & the rea! estate was 
directed ta be held in truat after his 
death for his child or children then 
living, with gifts over if there were no 
such child :—Zeld: in fixing the 
burden of the provision made by the 
order the whole of teatator’s real 
estate was to be 





regarded as one 
property settled successively within 
sect. 5 (2) of the Act.—He Smita, 
(1928] S. A. S. R, 424.—AUS. 


© (p. 1290) iil, ~—- Evidence admis- 
sible against applicant .j—Statements by 
testator having reference to particular 
terms of his will & testifying directly, 
& not merely by inference, to the state 
of his mind which prompted the 
making of his will in the formzn in which 
itis, are admissible ugainst an applicant 
for maintenance under Testator’s 
Family Maintenance & Guardianship 
of Infants Act, 1916.—Re Hau. (1929), 
30 8S. R. . Ss. W. 164; 47 N. S&S. 
Ww. W. N. 65.—AUS., 

e (p. 1290) iv. Time for making 
application—Eatension of tine-—Before 
distribulion---Transfer of part of estate 
to beneficiary trustee.)\—Held: to 
amount to partial distribution within 
Family Protection Act, 1908, a. 33, & 
application for extension therefore 
refused.---PUBLIC TRUSTER v. KIDD, 
(1931) N. Z. L. Rh. 1.—- N.Z. 


e (p. 1290) v. --———- —— Iffect 
of delay.J—An application for an order 
that. the time limited for making an 
application be extended was inade 
sume fifteen years after the death of 
testator. At the time of the death 
the estate was insolvent, but at the 
time of the application was worth 
some £4.000. Ry the will the widow 
took a life estate, & thereafter her two 
children took also life estates. At the 
date of the application the widow had 
asxets of her own worth £3,700, ber 
daughter was earning £103 per annum 
as a postmistress, & the son had saved 
#200:--Held: the delay had been 
great & had not been satisfactorily 
explained. Furthermore, the case was 
not one where, if an extension of titne 
were granted, an order for further 
provision ouf of the estate could 
properly be made in favour of any of 
a eee oe alae v. BaRLTROP, [1931] 

Py 4. L. R. 7.—N.Z. 


e (p. 1290) vi. Costs-—W hether 
ayable out of estate.J--WALKER  v. 
TCDERMOTT (No. 2), [193011 W. W. BR. 

845 ; sub nom. MCDERMOTY ». WALKER, 





’ 








ee 2D. L. R. 413; 42 BO R. 
e vii. —~-- Time for making anplica- 


tion. }+—An application under sect, 3 
of Testator’s Family Maintenance Act, 
1916, is net out of time if, within the 
time prescribed by sect. 5 of the Act, 
an appropriate notice of motion is in 
fact filed & the exor. of the will is 
informed by or on behalf of appct. 
of that fact; & accordingly it is not 
necessary that the application should 
be brought on for hearing before the 
expiration of twelve months from the 
grant of probate of testator's will, 
nor that the return date mentioned in 
the notice of motion should be within 
that twelve month eriod.-—Re 
aber a (1931), 48 N.S. W. W.N, 


3.——, 


Cases 29--64. 


29. Add. Annotation :—Consd. Sagar v. Ride- 


30. 


? 


63. 


63a. 


ENGLISH AND Emprre Digest SupPpLEMENT. 


WORK AND LABOUR. 


Part |1—Contracts for Work and Labour. 


halgh & Son, Ltd., [1931] 1 Ch. 310. 


Add. Annotation :—Consd. Sagar 


. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


Add. Annotation :—Consd. Sagar v. Ride- 
halgh & Son, Ltd., (1930) 144 L. T. 480. 
Add. Annotation :—Consd. Sagar v. Ridehalgh, 
H., & Son, Ltd., [1931] 1 Ch. 310. 


Part I1.—Statutory Determination of Minimum Rates 
of Wages. 


Add, Annotation :—Folld. Pockney v. Atkin- 
son (1929), 45 T. L. R. 639. 





-—An employer engaged a worker in 
agriculture for a period from Dec. 4, 1927, 
to Nov. 23, 1928, & agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 
Act, 1924 (c. 37). Before the completion 
of the term, the worker refused to obey a 
lawful order of the employer & left the 
employment without notice:—Held: the 
Agricultural Wages (Regulation) Act, 1924 
"(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact 
employed.—POCKNEY v. ATKINSON, [1930] 
1K. B. 197; 99 L. J. K. B. 42; 142 L. T. 
185; 94J.P.15; 456T. L. R. 639; 27L.G. QR. 
645, D.C, 


64. Add the following paragraph :— 


By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee: ‘‘ Where a whole-time male worker 
is employed by the week or any longer period 
& the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 60 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed 
hours had been 50 in summer or 48 in winter 
as the case may be.’’ Applts. employed one 
T. as an agricultural labourer by the week 
of 50 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead :—Held: the above 
order was intra vires, & that T. was entitled 
to be paid 30s. for the Good Friday week.— 
SEABROOK & Sons, Lip. v. Jones, (1929) 


PART I. SECT. 4, SUB-SECT. 1. 

n i, Work done at request of 
defendant.}—-An_ essential averment in 
a claim for work & labour is that the 
work was done at the request of deft.— 
McDONALD v. WOLVERTON, [1932] 2 
W. W. R. 354: 3D. lL. R. 317.—CAN. 

sa. Lease of land for term of years— 
Agreement for payment for summer- 
fallawing on cancellation of lease.\— 
MANTEI v. Himoour, [1928] 3 W. W. R. 
390.—CAN. 


PART I. SECT. 4, SUB-SECT. 2.—A. 

171 Vv. Contract completed im- 
nerfectly.J—Where there was & Gon- 
tract to do certain work, e.g. the 
stunmer-fallowing of a certain number 
of acres, & the work has been done, the 
contract price cannot be reduced or 
abated on the ground that the work 
was done improperly unless there is 
evidence of specific damage.— WAGNER 
v. Herpt, [1931] 1 W. W. R. 625; 2 
D. L. R. 680.---CAN. 

d i. Evidence of value of services.] 
—In an action brought on a quantum 
meruit for work done & services 
rendered cvidence was given of an 
agreenient, not in writing, whereby 
deft. a d to pay a certain weekly 
salary & alxvo a sum of £200 at the end 
of two years. It wan also proved that 
deft. had paid the weekly salary but 
had refused to pay the sum of £200 :—— 
Held: although the parol agreement 











was one to whicb the provisions of 
Stat. Frauds were applicable, it was 
novertheless admissible as evidence of 
the valne of pitf.’s services. WARD v. 
GRIFFITHS Bros., LTD. (1928), 28 
S.R.N.S.W. 425; 45 N. 8. W. W.N. 
130.—AUS. 

d ii. -}—~-Where there is a con- 
tract to do specified work for a fixed 
sum, with a proviso for payment of 
proportionate amounts, equal to eighty 

er cent, of the fixod sum, as the work 
s done, & the balance of pitas | per 
cent. in thirty days after completion 
& acceptance, completion is a condition 
precedent to the right to payment, & 
where the work is not comploted there 
ia no right to recover for the portion 
done as unpon a guantum meruil.jJ— 
SHERLOCK v. POWELL (1899), 26 A. R. 
407.—CAN. 

ds iii. -_}+—Where there is an 
entire contract for work & labour 
containing a provision for monthly 
payments not exceeding 75 per cent. 
of the work done, which is abandoned 
by the party performing the work & 
labour, he is nevertheless entitled to 
sue for 75 per cent. of the value of the 
work performed before abandonment. 
--MCLACHLAN 0. NOURSE (1928), 
S. A. 8. hk, 230.—AUS. 


sb. Contract for logging & cutting 
timber.|—MIKKELSEN v. Durr, [1930] 
1D). L. R. 760.—OAN. 


ac. Agreement to pay bonus on 


28 








estimated saving in cost of nroduction— 
Depreciation of nlant.}—A lumber co. 
agreed with the superintendent of its 
loggiug operations to pay him as a 
bonus to his salary such amount as he 
could save the co. in cutting & bauling 
pojes on the net cost of production, 
taking as a basis the figures set out 
in the schedule of the agreement :— 
Hicld: depreciation of the plant & 
equipment used in the operations waa 
a proper item to include in the coast 
of production.—AICKIN v. BAXTER 

Co., [1928] 3 W. W. R. 142.—CAN. 


sd. Necessary repairs to automobile in 
excess of order.J—An automobile, deft. 
co.’s property, was sent to pitt. to have 
certain repaira made. Pitf. at the 
same time made certain other repairs 
which he thought necessary & for 
which he claimed payment. Ividence 
was given to show that on pee 
occasions repairs of a similar character 
were ordered & other work done, 
that the accounts rendered were pad 
without question :—JJeld: pltf. en- 
titled to recover.—CaLKIN v. WOLF- 
VILLE Fruit Co. (1927), 59 N. 8. Ro. 
499.—CAN. 


PART I. SECT, 4, SUB-SECT, 3. _ 

66 iti. ——.J—SimrLex Macutnge Oo. 
®. MCLELLAN, McoFRELY & Co., [1928] 
3 W. W. R. 255.—CAN. 


56 iv. .}—-CoorpeR wv. PEN-- 
NINUTON, [1928] tp. . R, 878.—CAN, ; 
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1 K. B. 885; 98 L. J. K. B. 169; 140 L. T. 
407; 98 J. P. 47; 45 T. L. R. 189: 72 
Sol. Jo. 874; 27 L. G. BR. 47; 28 Cox, C. C. 


Cases 64-~-118n. 


ment of arrears—Although amount trivial.) 
—Huvangs v. Davies, No. 68a, ante 


71. Add. Annotation :—Consd. R. v. Minister of 


> . ° « 
64a. seated hh ee by lr dapelnarh donk oa rene (193 1 95 PE 105. maka 
Oo wages for period employed.]— saves aa 
PooKNEY v. Averiaane. No. 63a, mr ioe ame ee Annotation :—Consd. R. v. Minister of 
: our, Be p. National Trade Defence 
67, Add. Annotation :—Generaily, Retd. Pockney Assocn. (1931), 95 J. P. 105. 
v. Atkinson, [1930] 1 K. B. 197. 78. Add. Citations :—affd. [1929] A. ©. 496; 98 
68. Add. Citation :—28 Cox, C. C. 518. L. J. K. B. 373; 140 L. T. 678; 45 T. L. R. 
Add. Annotation :—Consd. Hughes v. Davies 306; 27 L. G. R, 249, H. L. 
(1929), 94 J. P. 48. 74a. oan or poral ~ define mH trade ’’-— 
68a. ——— Deduction in respect of washi alidity of Order.}—By Trade Boards Act, 
mending.]—Resps. employed a worker in 1918 (c, 32), s. 1, Parliament has given the 
agriculture upon a yearly hiring under which power of defining or specifying a definite 
the employers did his washing & mending for eee for which he may make a special order 
two shillings a week, which was reckoned as o the Minister of Labour, with this qualifica- 
part of his wages. By the orders minds ton tion, that there must be some subject-matter 
that county under Agricultural Wages (Regu- which can be reasonably described as a trade 
lation) Act, 1924 (c. 37), washing & mending before its exact limits are defined. The 
were not benefits or advantages which might Minister may define a trade by exclusion ae 
be reckoned as part payment of wages in well as by description. <A special order does 
lieu of payment in cash. The justices held not exceed the scope of the very extensive 
that no offence had beon committed. & powers given to the Minister & is not bad, on 
alternatively that it was trivial. They did ne sSelpdenar ge pip adel Rac og aedtbe aie gie 
not convict, & made no order under sect. 7 (3) reference to the place where it is carried on ; 
of the Act for payment of the arrears :— Sl rupee tint Ot ec een ue 
Held: (1) there was terial hich tions or vocations whose collocation is 
the justices could fin Paes hil gore recaps fortuitous except for the fact that all the 
committed, that which was done being the gi aa 7 "bhi ri He ris ae ahaa bagi 
very thing prohibited; (2) they were not ae Be 4 ¢ es rag, “thi nes eee 
entitled to find that the offence was trivial ; vide 4] oe yar the A t Meee din: oe “A : 
the question was not the quantum of money aS 0 Maca wl cml erm 
involved, but the nature of what was done aera part of the premises on which at 
which was something entirely subversive Pal a ee oe poe ape re 
of the Act; (3) in any event sect. 7 (3) was TRADE DEFENGD AsboomIION. Rep. Is: 
imperative in its terms, & the justices were CORPO > AS! Puavi P a 
bound to make an order for payment of the ui ee : ee oS Rep H add 
arrears due.—HuaHEs v. Davies (1929), 94 I tie ieset ee 1 ee ae B Se 
J.P. 48; 28. G. R. 11, D.C Ps ee ae ee ee eae 
; . ; 145 L. T. 341; 95 J. P. 105; 47 T. L. i. 
70a. —-—- Duty of justices—To make order for pay- 361; 29 L. G. R. 363, C. A. 
Part IV.—Unemployment Insurance. 
94. Add. Annotation :—CGonsd. Re Blackpool 117. Add. Annotation :—Consd. Re Blackpoo 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. Corpn. & Barritt, etc. (1931). 95 J. P. 103. 
108. Add. Annotation:—Refd. Re Blackpool 118a. —-—- Employees of Eton College Stores. | 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. rien pena etal ( ee. 47 T. I. = 
Sas 306; sub nom. Re MINISTER OF LABOUR, 
111. Goria rahe piace dia tgs) ae cr ETon Scuoot Stores & Parker, Re ETon 
° : ; ? aise : ScHooL Stores & BramMpron, Re ETON 
112. Add. Annotation:—Refd. Re Blackpool ScHoo~ Stores & Mircnett, Re ETon 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. ScuooLt Stores & ADDAWAY, He LONDON 
PART Il. SECT. 3. osed of before an appeal can bo taken washer,’’ & A., a “ drier," wero ein- 
bi, —— Zo occupations—Laclusion to the Ct. of Appeal.—MERRYFIELD & ployed for this purpose, Tho laundry 


of professions — Pharn Dack v. MALE 


_ WwW. RR. 
42 B.C. R. 468 ; 


Bout v, McNiven, [1950] 2 W 

999-47). L. R. 386; 

s9.,8. CO. sub nom. Re MALE Minimum = Afcaning o 
aan AcT (B. C.), (1929) 4 D. L. kk. «Son t. 

1034.~—CAN, 


) MINIMUM WAGK BOARD 
wicy. | DAVEN- 11931] 44 B. C. R. 380.~--CAN. 
se. Industrial <Arbitration <Aci— 
* indusiry.”’|-——-PARKER & 
AMALQAMATED Socirry or 
PO a aia (1926), 29 W. A. L. TR. 90.— 


was within the precincts of the army 
barracks, but was situated in a separate 
building & quite distinct from the 
building where the soldiers resided. 
Although the laundry was not con- 
ducted with a view to profit, the facts 
did not exclude the possdbility of a 


b li. ——- Appeal from Board.]—The 
Male Minimum Wage Board made an 
order for a minimum wage to be paid 
to’ licentiates of pharmacy. On an 
appeal for rescisaion or review the judge 

d the application to rescind 
but ordered that the appeal should 
‘Haas the whole spel ueousht Ly 

: e whole ap roug y 
petition to the ct. below must be dis- 


PART IV. SECT. 1, SUB-SECT. 2.—A. 

sf. Laundresaes in army laundry.)— 
An army laundry was established for 
the purpose of washing the clothing of 
the members of the forces in the 


Dublin area. Tho cleansing of army 
blankets, sheets & the like was also 
carried on. 


A number of laundresses, 
including M., who was a “han 


29 


profit being made :—J/feld: M. & A. 
were not employed in domestic service, 
as they had all the characteristics of 
ordinary industrial workers; their 
service was entirely tmpersonal; & 
thelr work, tn the circumstances in 
which it was carried on. was of a purely 
industrial character.-—MINISTER FOR 
Inpustny & ComuercH v. Stewart & 
Lowry, [19801 I. R. 112.—IR. 


Cases 118a—149. ENGLIsH AND Empire Dicrest SUPPLEMENT. 
County Counci, & Epwarps, Re LoNDoN pier undertaking. It was admitted in all 
Oounty CounciL & SATCHELL, 75 Sol. Jo. hese cases that the employed persons were in. 
247. . domestic service :—Held: the for making 
118b. —_— Employees of Poor Law Institution— these persons insurable persons within the 


Baker.]—He ETon COLLEGE StTorxES, No. 


118a, ante. 


118¢. pera tesetaal 
STORES, No. 118a, ante. 





119. Add. Annotation :—Consd. 
Corpn. & Barritt, etc. (1981), 95 J. P. 108. 
Stores.] — Re 
COLLEGE STorgs, No. 118a, ante. 
128b. ——— Tramway undertaking—Depot cleaner 
& lavatory attendant.}—In the first case B. 
was employed by the Blackpool Corpn. as a 
lavatory attendant & a depot cleaner at the 
n the second case 
J. was employed by the Liverpool Corpn. as a 
lavatory attendant. In both these cases the 
tramway undertakings were owned & worked 
by the corpn. & were carried on for purposes 
In the third case W. was employed 
as a waitress by the Manchester Corpn. in 
refreshment rooms at H. Park, Manchester, 
which was over three miles from the centre 
of the city. Refreshments were there served 
to the public at a price which would just 
In the fourth & fifth cases 
M. was a waitress & D. a waiter, the former 
being employed at a pier restaurant & the 
‘“* Lucullus ”’ 
Pavilion, Bournemouth, both being carried on 
by the Bournemouth Corpn. as part of their 


123a. ———- Eton College 


corpn.’s tramway depot. 


of gain. 


cover the cost. 


latter at the 


Ironer.] -— Re ETon CoLueGr 


Re Blackpool 


ETON 


gain. 


128c. awe Se 


ante. 





123d. 


room at the 


579. 


Re LivERPOOL CORPN. 
MANCHESTER CorRPN. & WELSBY, He BOURNE- 
MOUTH CoRPN., MituaRD & Durez (1931), 95 
J. P. 108; 
BLACKPOOL CorpNn., 47 T. L. R. 800. 


Corporation 
Waitress.|—Re MINISTER OF LaBour, Ke 
BLACKPOOL CorRPN. & Barritr, No. 123b, 


Act being (1) whether a trade or business 
was being carried on for the purposes of gain, 
& (2) whether they were employed in that 
trade or business. 
able persons, as the tramway undertekings 
constituted a trade or business which was 
being carried on for the 
The same reasoning app 
Bournemouth cases, but in the case of W. 
the Manchester Corpn. did not carry on the 
refreshment catering for the purposes of 
W. was therefore not an insurable 
erson under the Act.—He MINISTER OF 
[oun, Re BLACKPOOL CoRPN. & BARRITT, 


B. & J. were both insur- 


oses of gain. 
Tied’ to the go 


& Jackson, Ke 


76 Sol. Jo. 206; sub nom. Be 


refreshment room — 


Pier undertaking——Waiter & waitress, | 
—Re MINISTER OF LABOUR, Ite BLACKPOOL 
Coren. & BARRITT. No. 123b ante. 


185. Add. Annotation :—Consd. 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 


Hearts of Oak 


Part V.—National Health Insurance. 


PART IV. SECT. 1, SUB-SECT. 2.—C, 


124 ii. .}-H. was 
employed by a dairy farmer, who had a 
farin of about 200 acres in the County 
of Dublin, & who tilled about 50 acres 
& kept 100 cows, & sold the milk in the 
city & suburbs of Dublin. H. used to 
come to the fartn about 5 o’clock in the 
morning, milk the cows, get ready a 
horse & cart, & then go into the city 
& distribute the milk. On his return 
he washed the caus, tended his horse, 
drove in the cows, again milked them 
& delivered the milk. When he 
returned the second time, after tending 
his horse & cleansing the cans, his 
duties were ended :—Held: H. was 
employed in agriculture & excepted 
from the provisions of the Act.— 
WaRNER 1. MINISTER FOR INDUSTRY 
& COMMERCE, [1929] I]. R. 582.—IR. 


PART IV. SECT. 2. 
sg. Appeal—From Minister for In- 
dustry & Commerce to High Court—~ 
Right of appeal to Supreme Court.}— 
WARNER v. MINISTRY FOR INDUSTRY 
& COMMERCE, (1929) I. R. 582.—IR. 


PART V. SECT. 1. 

ti. —— ---— - -——. }—R., a salinon 
factor, was the owner of several boats 
used for salmon fishing. At tho be- 

uning of a fishing season FH. let a boat 
o one B., who proceeded to select a 
crew of two others, one of whomn was 
H., & proceeded to fish in the ordinary 
way, Kt. was not aware that H. was 
& member of the crew of the boat. All 
fish caught had to be handed over to R., 
who sold them, retaining one-fourth of 
the proceeds of the salo of the salmon, 
& handing over the remaining three- 











149. Add. Citation :—93 J. P. 35. 


fourths & the proceeds of the sale of 
any other fish caught to B. B. then 
divided all he received with the crew 
in proportions arranged between them- 
selves, KR. had no part in the arrange- 
ment between B. & the crew as to 
Seared & was not concemed as to 
now the money was disposed of. In 
the event of no fish being caught, R. 
received nothing & made no payment 
to B. or to the crew, & if B. failed to 
take the boat out to fish, R. could 
take it away from him. All repairs to 
the hoat, nets, & tackle were done b 
R. at his own expense, but B. had full 
control] over its management, the part 
of the river to be fished, etc., & could 
dismiss any of the crew, who had to 
obey his orders :-—Held: there was 
no contract of service between R. & 
H., & consequently It. was not Hable 
for insurance contributions in respect 
of H.—GALVIN v. MINISTER FOR 
INDUSTRY & COMMERCE & HIGGIN- 
BOTHAM, [1932] I. R. 216.--IR. 

a (p. 1310) i. Employment under 
local authority in pensionabdle reat 
By an order made under National 
Insurance Act, 1913 (c. 37), s. 6, 
‘‘employment under any local or other 
public authority in any pensionable 
office in a permanent capacity ”’ shall 
be deemed not to be employment 
within the meaning of Part I. of 
National Insurance Act, 1911, the 
Order providing that “ the oxpression 
‘ office ’ includes any office, situation, 
or employment, & the expression 
‘pensionable office’ means an office 
coming within the provisions of any 
Act authorising the grant of a super- 
annuation allowance.” A rural dis- 
trict cound] employed H. in Sept. 
1899, temporarily to take charge of 
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the waterworks ryrtem which supplied 
water to the town of C. shortly after 
the waterworks had been conatruoted. 
In Nov. 1899, H. was permanently 
Appointed as ‘‘a@ person to drive the 
ongine & the pumps, & perform any 
other duties he might be called upon 
to perform.” The town of C. became 
on Apr. 1, 1900, an urban sanitary 
district by virtue of two orders of the 
Local Govt. Board, & the urban 
district council, which was created 
thereby, took over the waterworks. 
This counej] was under no obligation 
to take over the employees or officials 
of the rural district council who were 
employed on the waterworks, but H. 
continued to carry on his duties a8 
before. H.’s wages were inc 

from time to time, & such tncreases 
were passcd by the auditor of the 
Local Govt. Board. He furnished 
reporta from time to time to the 
urban district council & frequen 
attended their meetings. At a meét- 
ing of the council soon after they had 
taken over the waterworks the opinion 
of the Local Govt. Board was sought 
as to the payment of H.’s wagea, & 
Board was requested to make tT 
immediate adjustment of the a 
proporty & Habilities. The Board 
replied that H.’s wages were to. be: 
paid by the counell pending an adjast- 
ment of the accounts. There was no 
evidenre as to the making of any 
adjustment. The Board ‘was : 
aware of everything done at the me¢tr 
ings of the council, as copies af ine 
minutes had to be transinitted to the. 
Board :—Held: ‘having regard to the 
provisions os to the grauting of super* 


annuation allowances con Ae. 
Part IV. of Local Govt. wot, 1BRey x a 


£79a. Widows’, Orphans’ & Old Age Contributory 
Pensions Act, 1929 (c. 10)—-Employment of 
husband in Irish Free State before 1922.]— 
Employment before 1922 in what is now 
called the Irish Free State under Irish Free 


Vol. XLIV.—-Work and Labour. Case 179a. 


Part VI.—Old Age Pensions. 


State Oonstitution Act, 1922 (Session 2), is 


was engaged in employment under a 
local suthority in “a pensionable 
office in a permanent capacity,” & 
therefore not engaged in employment 
within Part I. of National Insurance 
Act, 1911.—HANRATTY v. MINISTER 
FoR INDUSTRY & Commerct & IRIBH 
INSURANCE Comns., [1931] I. R. 189.-—— 


PART V. SECT. 8. 


sh, Dispute between approved society 
& memblr—Refusal of referees to slate 
a case— Application to court.) — 
M'NamMaRA 0. ScoTTIsgH OATHOLIO 
INSURANCE SocreTy, [1929] S. C. (Ct. 
of Seas.) 55.-—-SCOT. 


PART VI. 


179 i. Widows’, Orphans’ & Old Age 
Contributory, Pensions Act, 1925 {e. 
70)— Meaning of ‘entry into in- 
surance.”’}—A. workman engaged in 
employment which, after July 5, 1912, 
rendered him compulsorily insurable 
under National Insurance Act, 1911, 
became insured as at that date, & paid 
his weekly contributions in full until 
Dec. 1922, when he passed out of 
insurable employment. For the pur- 

oses of the Insurance Acts he ceased, 
u Dec, 1924, to be an insured person. 
On Jan. 4, 1926, be again became 
insured a8 a voluntary contributor, & 
thereafter, until] his death in July, 
1927, he paid his weekly contributions, 
numbering 81, in full. His widow 
are for a pension, but her claim was 
rejected on the grounds that sect. 5 (a) 
of 1925 Act had not. been complied 
with, since it bad not. been established 
that 104 weeks had elapred & 104 
contributions had been paid since the 
date of her husband’s last entry into 


insurance. The Dept. contended that 
* entry into insurance ” in sect. 5 (a) 
must be construed consistently with 
National Health Insurance Act, 1924, 
& particularly sect. 3 (4) thereof, 
which in effect gave to that expression 
the meaning “last entry ’ :—Held: 
sect. 5 (a) had been complied with, in 
respect that the ‘“‘ date of his entry 
into insurance ’? was the date when 
appct.’s husband first became an 
insured person, not the date when he 
again became insured as a voluntary 
contributor; & the meaning was not 
controlled by sect. 3 (4) of 1924 Act, 
which was not applicable in the case 
of voluntary contributors —KERK vw. 
DEPARTMENT OF HALT FOR Soor- 
LAND, [1930] S. C. 813.—8SCOT. 


179 ii. —---- -——.}—-An appct. for an 
old age contributory pension had been 
insured as an employed contributor 
from Mar. 6, 1922, till Dec. 31, 1925. 
On Jan. 4, 1926, he became insured fs 
a voluntary contributor, & continued 
so insured until the expiry of five vears, 
on Jan. 4, 1931. He had attained the 
uge of sixty-five in Mar. 1930. The 
Dept. rejected his claim, on the ground 
that. the date of his entry into insurance 
must be taken to be Mar. 6, 1922, & 
he bad not been in continuous insur- 
ance since that date :-—Held: on a 
construction of Widows’, Orphans’ & 
Qld Age Contributory Pensions Act, 
1925, 8. 8 (a) & proviso (i), the phrase 
‘‘entry into insurance’? meant entry 
into the qualifying period ; &, uccord- 
ingly, the date of appct.’s entry must 
be taken to be Jan. 4, 1926, & he was 
entitled to a pension on the expiry of 
five years from that dute.—-WYLIE v. 
DEPARTMENT OF HEALTH FOR Soot- 
LAND, [1932] S. C. 51.—SCOT. 


179 iti. --—~ Husband’s employment 


ol 


not employment entitling the employee's 
widow to a pension under Widows’, Orphans’ 
& Old Age Contributory Pensions Act, 1929 
(c. 10), 8. 1 (1).—Re Ecuriin (1932), 147 L. T. 
530; 48 T. L. R. 675. 


within three years of death---Husband 
bedridden.}--A widow, aged sixty, 
applied for a pension. Her husband, 
who died ov Nov. 1, 1928, had been 
cruployed from boyhood until 1914, 
& periodically from 1914 until 1921, 
as a share-fisherman. He became 
paralysed in 1922, & from that date 
unti! his death he was wholly in- 
capacitated for work. For the last 
three & a half years of his life he was 
bedridden :—Held: appct. was not 
entitled to the pension claisned, in 
respect that it could not be beld that 
her husband’s normal occupation, at 
any time within three years before 
his death, was employment of the 
specified character... MACDONALD  ¥. 
DEPARTMENT OF HEALTH FOR SCOT- 


ni.- -— Residence -- Material date- - 
Date of application. |--—A claim for an 
old age pension under the Acts of 1925 
& 3929, made on Mar. 41, 1930, was 
refused by the Depurtment of Health 
for Scotland, on the ground that appet. 
had not satisfied the condition as to 
residence imposed by sect. 23 (1) (6) of 
the Act of 1925, Appct. had left 
Scotland in July, 1929, for the Kalk- 
land Islands, where he was still residing 
on Oct. 26, 1929, the date on which he 
attained the ago of sixty-five :— Held: 
aypct. "8 rene to a pension fell to be 
determin as at the date of his 
application; at that date the con- 
dition us to residence imposed by 
sect, 23 (1) (6) of the 1925 Act had been 
ey repealed by sects. 13 (3) & 
27 (5) of the 1929 Act; &, accordingly, 
uppet., who otherwise was duly quali- 
ficd, was entitlod to an old age pension. 
-~—KRoss v. DEPARTMENT OF HWALTH 
FOR ScorLann, [1931] S.C. 346.— 


WORDS AND PHRASES. 


A.A.I.] AuctT., No. 15a 

about to be wound up.] Coys., No. 7373a 

accident.] Mast. & S., Nos. 2310a, 231 7a, 2317b, 
2331a, 2768a 

accidental slip or omission.] ARBN., No. 1668a 

accident insurance business.] Coys., No. 7490b 

account of payee.] B. or Excu., No. 2846a 

acknowledgment.] Coys., Nos. 3126a, 4904a; 
Limit. oF A., No. 785a 

action.] ACTION, Nos. 18a, 18b 

action or other matter.] AcTION, No. 35a 

action or suit.] AcTIoNn, No. 48a 

Act of Parliament.] StTats., No. 8a 

additional capital raised . . . or provided.|] Covys., 
No. 7843a 

additional or larger power.] ‘I'rusts, No. 3639a 

adhesive labels.] Coprt., No. 325a 

after marriage in right of wife.] HKxrrcy., No. 
7096b 

agency of necessity.} Aacy., No. 215a 

se a Aaric., No. 164a; ANIMALS, 
‘ & 

agreement ... respecting the amount & manner 


No. 


of payment.] Courts, No. 895a; Soxrs., 
No. 1228a 
agricultural holding.] Acric., No. 30f 
613a; Str. TRAF., 


aiding & abetting.}] CriM., 
No. 117a 

air gun or alr rifle.} REVENUE, No. 302a 

all boroughs.) ares, No. 675f 

all loss.] ARBN., No. 238a 

ali lost.}] B. or Exca., No. 2414a 

all lots uncleared shall be resold.] 
280a 

all my interest.] BxKrcy., No. 7689a 

all my property real & personal of every descrip- 
tion.}] Aacy., No. 2096a 

all other goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount of this 
distress.} Jistr., No. 787a 

all pleasure grounds.| L. & T., No. 4760a 

all risks.) Bairmt., No. 218a 

alterations & improvements in the buildings.) 
Epnuc., No. 32a 

amount or value of the subject-matter of the suit.] 
Dup., No. 482a 

amount... remaining in dispute.] Cry. Omts., 
No. 335a 

and co.} ALIENS, No. 558d 

annual payment towards the cost of the main- 
tenance & repair.] Houxys., No. 65 

annual salary.) Exmcrric, No. 103b 

annual value.] Ino. T., Nos. 25a—25d 

annuity.) Coys., No. 7611la 

ante-nuptial or post-nuptial settlements.] LH. & W., 
No. 5624a 

any act or thing or any event happened whereby 

he would be deprived of yen to receive 

ineome.] Brecy., No. 5902a 
s land.] ‘AGRIC., No. 56a 

usband who might survive her.|] STrumrs., 

Nos, 1468a, 146b 


Auct., No. 


any 
any 


any other petition.] Bkpcy., No. 6965a 

any other loss whatever.] INscE., No. 3259a 

apparent.] 3B. or Excn., No. 2513a 

appeal in an action.] Cry. (rs., No. 776a 

appellant.} Crim., No. 5607a 

appropriated.}] Bupa. Conts., No. 319a 

approved commercial bills on London. | 

0. 17238a 

approved insurance policy.] KANK., No. 756a 

approved subject to adjustment & conditions of 
insurances.] Aacy.. No. 2139b 

arising out of the termination of the tenancy. | 
Aanic., Nos. 29a—29c 

arranged.| Insvr., No. 729a 

arrangement. | Uoys., No. 73738a 

articles of vertu. | WILLS, No. 5332a 

artistic work.| Coprt., No. llla 

as agent for.] Aacy., No. 2482a 

as principal.{| Maas., No. 1229a 

assault on any constable when in the execution of 
his duty.| OUni., No. 7685a 

assessed.| Covys., No. 6936a 

assessed up to the fifth day of April.}] Coys., 
No. 4982b 

assignment.] ALrEeNns, No. 389a 

assignment of property.] Brpcy., No. 8782b 

association with persons of bad character. | ORIM., 
No. 5239b 

assurance of property or of an interest therein.] 
EASMT., No. 196b 

at all times.| Mrn., No, 242b 

at charterer’s risk.} Snirp., No. 2974b 

at customer’s sole risk.] BaArimt., No. 140a 

at present.] H. & W., No. 4836b 

attached.] Hauys., No. 2405a 

attempt.] Orm., Nos. 75la, 751b, 10,779a 

at the time of.] Coys., No. 4709a 

authorise.] Coprt., Nos. 394b, 489a, 489b 

authorised by this or some other Act of Parliament. |] 
GAMING, No. 45la 

authorised improvements.] AND Imp., Nos. 79a—- 
79e 

authorised undertakers.] ELectric, No. 108a 

autrefois acquit.] Crim., No. 3647a 

autrefois convict. ] Crim. .. No. 3608a 


SHIP., 


bag cargo.] Smuip., No. 4461la 

baggage of passengers. | REVENUE, No. 70a 

balance of money.| WILLS, No. 5724a 

before the charge is gone into.] Cnri., No. 1032a 
Maas., No. 334a 

benefice. | " Eicch.. No. 3466a 

beneficial owners.}] Eqy., No. 688a 

benefit of any persons.] STTLMTs., 

bill of lading.] Apm., No. 541la 

bill, poster or atone ELect., No. 1038a 

body of persons ... established for charitable 
orld only. | " See Charitable purposes only, 
infra 

bookmaker.] REVENUE, Nos. 93a, 93h 

books.| Wu11s, No. 6382a 


No. 2600a 


WORDS AND PHRASES 


bought of ourselves as principals.] Agcy., No. 
1629a 


brothel.} Cnrim.. No. 8143b 

building.| BurRrAn, Nous. 300a, 800a 

bungalow.| WS. LAND, No. 2701la 

bunkering or other purposes.| Surp., No. 3162a 

burial ground.| Buriat, No. 294a 

business.}] Axtens, No. 22Ja; Bxrpcy., Nos. 
274a, 274b; Trapn, No. 10a 

business efficacy.}] Bupa. Conts., No. 58a 

butter toffee.] Foon, No. 243a 

buttons.] REVENUE, No. 93d 

buy.] Agqric., No. 979b 

by any deed or document anticipate, charge, assign, 
or otherwise dispose of.}] Bxrrcy., No. 5922a 

by order of J.S. & others.] Avct., No. 30la 

by return.] Contr., No. 418a 


candidate.} Hxict., No. 1598a 

cannot exceed six years.] Inc. T., No. 576a 

carrying away.| MINES, No. 327a 

carrying on business.}] ALIENS, No. 198a 

carry-over.| Epuc., No. 2884 

air 7 ie or steel of light type.j] Carr., No. 

casualty.] INsce., No. 3289a 

cease to be in force.} Mast. & S., No. 3288c 

change of circumstances.|] LUNAT., No. 529a 

charge ... fixed under any subsisting agreement 
or special statutory provision ... for valuable 
consideration.] Cark., Nos. 1237a—1237f 

charges.] Carnr., No. 1349a 

charges of said assured upon said cargo.] INSCE., 
No. 551la 

charitable institution.] Srats., No. 342a 

sa or public institutions.| CHAR., 

& 

charitable purposes only.] Inc. T., Nos. 472a— 
472f, 476a—476f 

charities & institutions as exors. think fit.] CHAR., 
No. 735a 

charities or such religious bodies as trustees think 
fit.]| CHAR., No. 728a 

charterer.| AGcy., No. 2609a 

chattels.] E. D., No. 128a 

Chelsea Hospital.}| CHAR., No. S&4a 

sas veh BAank., No. 691d; B. oF Excnu., No. 
ate 

chequelet.] B. oF Excu., No. 3146a 

child.] Fr. Soc., No. 175d 

children.| HO. & W., Nos. 578la—5781d 

children or reputed children.] WHILLs, No. 479a 

chose in action.] ALIENS, No. 38a 

Christian principles.] CHaR., No. 68a 

chureh.] CuHar., No. 98la 

church belonging : a monastic order, benefit of.] 
Cran, No. 

Church of England.] CHAR., No. 981b 

cinematograph films. | TRADE Mxs., No. 51la 

class of creditors.] Covys., No. 7404a 

class of persons.] Dzxp., No. 176a 

clear yearly sum after paying or deducting income 
tax & super-tax.] KNTcHGS., No. 598a 

closed stations.] Carr., No. 054a 

club.} Crus, Nos. llla, 111b 

coal.| Carnr., No. 1245c¢ 

collision with any object.] Inscz., No. 1708a 

commencement of proceedings for compensation. ] 
Aanic., No. 265c 

common fund.} Bxrpcy., No. 2028a 

common gaming house.) Ciuss, Nos. 
140a ; GAMING, Nos. 284a, 284b 

commonly understood.] Exsct., No. 1025a 

competent to dispose of property.) E. D., No. 68a 

completion.] Acrtc., No. 2661 


No. 


186a, 


comprised in any hire-purchase. | agreement: ] 
Distr., No. 424a .- | 
compulsory examination or deposition before any. 
court on the hearing of any matier in bank~. 
ruptey.] Bxrcy., No. 463878; Orni., No. - 


compulsory process of any court of law.}° “CRIM, 
No. 2204a 

condonation.| H. & W., No. 3179a 

conducted by himself. ] MEp. », Nos. 260a, 260b 

saa of the parties. ] H. & W., Nos. 5864a, 

65a 

confiscation or destruction by the Government of 
the country.] ConrFt.., No. 17a 

consecutive journeys.| ANIMALS, No. 688a 

consent of owner.] Aacy., Nos. 485a, 496a, 495b 

consent or permission of the true owner.} BRPCY., 
No. 6745a . 

consequences of hostilities or warlike operations.) 
Surp., No. 8755a 

contemplation of. marriage.] WuILzs, No. 1522a © 

contiguous.} RATES, Nos. 226bb, 226ec 

contract carriages.] Str. TRAF., No. 76d 

contract for sea insurance. ] INSCE. . No. 252a 

contract for the repayment by a borrower of money 
lent to him.] Mownery, No. 353b 

contract for the sale or other disposition of land or 
any interest in land.] S. Lanp, No. 78a 

contract in writing.]|] ARBN., No. 1162a 


contract to receive a share of the profits.) Bxpcy., 
No. 4353a 

contrary intention.] Easmr., No. 186a 

contrary or other intention.] Exors., No. 5620a 


contrary stipulation. ] ora No. 2161 

control.} Inc. T., No. 6 

conveniences.) GORPNs., No. 997a 

conveyance of a private party.] Srr. TRAF., No. 76f 

conveyance of minerals.] MuinxEs, No. 327¢ 

corroboration in material particular.] BAstTy., 
No. 326a 

cost of repairs.] InNscu., No. 32894 

costs, charges or expenses, properly incurred 
incident to the sale.}] MTaz., No. 43264 

costs of the execution.] Coys., No. 6624a 

counselling & procuring.] Crim., No. 9490a 

county court or other court for the recovery of. 
small debts.] Poor L., No. 225b 

court.] Courts, Nos. lla, 17a, 17b 

court in which the plaint was entered.] Ory. 
Ors., No. 750b 

covenant. or provision . .. having reference to the 
subject-matter.| LL. & T., No. 2792a 

cream.} Foop, No. 476c 

creditor entitled to benefit of deed.] 
No. 8645a 

crime.}] COrim., Nos. 5a, 5309a 

criminal case.} DeEp., 9la - 

criminal cause or matter.] Crim., Nos. 6298a, 
6298a; Or. Pract., No. 797a 

criminal hablis & tendencies. | Crim., Nos. 52896 . 
aos De un 

cruelly ill-treating.] ANIMALS, Nos. 572a, aah 

current prices.] S. Goops, No. 480a 

current rates.| Surv., No. 173la 

custody of the child.] Crim., No. 9399a 

customarily made up.} Ino. T., No. 204d” 

customer.] BANK., Nos. 289a, 292b, 692d 

customers. } TRADE, No. 498a 


BKPCY., 


damage done by a ship.] Apm., No. 484a; roms 


No. 681lla 
dealer in milk.] Inc. T., No. 79a 


debt.] Bxpcy., No. 16B%a 
debt or other le a ws in. action]. ‘Bue 
Conts., No. 842a; Onros., No. 77@ = , 


debts due or or growing dus to bankrupt.} Baroy., 
_ Sos. 6868a, 6858b 
“feces, order, sentence, or decision.) Duzp., No. 


-621a 

deduction for or In respect of bad or negligent 

' work.) Fact., Nos. 264a, 264b, 264c¢ 

defeasance or condition.] bb. or SALH, No, 228a 

del credere agent.] Acoy., No. 127a 

delivering cargo.] Sxir., No. 36848 

demand... . in, to, or on the property.] L. & T., 
No, 2792a 

de minimis non curat lex.] Action, No. 308a; 
OCoprt., No. 48b 

dental surgeon. | Map., No. 218a 

design.) Coprr., Nos. 77a, llla, 229a; 
Mxs., No. 8938 

determination.] Rys., No. 508a 

determined by a legal ‘notice to quit or otherwise. 
L. & T., No. 6957a; Mreer., No. 782a 

direct & particular interference with business. | 
Bupa. Conts., No. 287a 

direct loss or damage. ] Const. Law, No. 499a 

direct taxation.] Dxrp., Nos. 135a—135e, 142a 

directors.) B,; or Exca., No. 768a 

disabled from acting by any provisions of this Act.] 
L. G., No. 27b 

discovery. ] Inc. T., No. 254a 

discovery by the party aggrieved of the meet 
complained of.) Carr., No. 1224a 

dishonesty.] Insce., No. 3260a 

disorderly house. | Orm™M., No. 4222a 

dispute.|} Bank., No. il2a 

dispute concerning wages.] FisH., No. 497a 

distribution of capital assets. | Srr.Mrs. . No. 1998a 

sagan adam ground.] BuwRiAt, Nos. 291a, 294a, 


divided between.] Wu11s, No. 8538a 

dividends.] Bank., No. 691d; B. or 
No. 242a 

dock charges.] Rys., No. 756a 

documents used in the ordinary course of business. ] 
B. oF San, No. 138a 

domestic animal.] ANIMALS, No. 602a 

domestic sérvice.] Work, No. 118a 

donatio mortis caus&.}] Gurrs, Nos. 294a, 337a, 
356a; Mranr., No. 34638a 

double dipped.} ANrMAIs, No. 690a 

dramatic piece.] Coprt., No. 99a 

driving In a manner dangerous to the public.] 
Str. TRAF., Nos. 222b, 222c 

driving recklessly or in a manner dangerous to the 
public.] Str. TRAF., No. 222b 

driving . .. under the influence of drink.] 
TRAPF., Nos. 222d, 222e 

driving without due care & attention or without 
ie vious ad consideration.] Str. TRrar., No. 

& 
drunk.) InTox., No. 764a 
ri authorised. Maas., No. 1229a 
during.|] Timu, No. 324a 

duties of customs & excise.] Derps., No. 135e 

duty poy aha an account of real property.] BK. D., 

: a 

dwelling-house. ] Orm., No. 10,8l6a; L. & F, 
‘No. 7351b; Pus. Hxurs., No. 502a 


TRADE 


EXCH., 


STR. 


weecitional establishment.] Inc. T., No. 540a 
—— . candidates for Holy Orders. ] CHAR., 


aia oN eris.) Carr. No. 685c; CHAR., 
vr Mo. #50a : ConF., No. 689a; Hauys., 
ae No. 1488f; Inson., No. 855a; Nvts., No. 
,'. 184b Surp., No. 3162a 

= y propelied vehicle.] REvENUH, No. 






WORDS AND PHRASES 


emoluments.] Mtrror., Nos. 29a, 20b 
employers of workmen.] Facrt., No. 1638a 
employment.] Inc. T., Nos. 312a, 495a, 496a-— 


enable her to leave the port.) Sxup., No. 3872b 

enemy.| Atinns, Nos. 198a, 392a 

enemy debt.] ALiuns, No. 215b 

England, unto my country.] (CHAR., No. 217c 

engravings.) Coprt., No. 229a 

entering the employment. ] Masr. &8., No. 38637a 

entrusting.] CUrm., Nos. 10 815a—10,315c¢ 

entry into insurance.] Poor L., No. 1672a 

equipment.] CHar., No. 1382a 

equitable assignment.] Bxrrcy., No. 2902a 

error in law on the face of an award.} ARBN., 
No. 1598b 

error of law apparent on the record.] CRI™M., 
Nos. 6298a, 6298c 

estimated to be bad.| Inc. T., No. 592b 

evidence of character & repute.] Orm., No. 
5308a 

exceptional.] Carr., No. 1323a 

exceptional war measures. 1 Axtens, No. 223b 

excusable.] Brpcy., No. 8557a 

exercise of prerogative right to His Majesty.] 
Const. Law, No. 534a 

exert influence.| Conrr., No. 5168a 

existing circumstances & ’ conditions. | 
5686a, 

expenses & maintenance of patients from the 
parishes of 8S. & S.] CHaArR., No. 42a 

expenses necessarily incurred 7 Sane this Act 
into effect.] L. G., No. 550 

express carriages. ] Grr. TRAF. $3 ‘No. 7T6£ 

express trust.] Exors., No. 3818a 

external & visible injury.] ANIMALS, No. 145a 


Srp., No. 


factory.] Facr., No. 180b 

factory or workshop.] See Industrial heredita- 
ment, infra 

fair dealing. ] Coprt., No. 43a 

false in any material particular.) Crim., No. 
10,352a 

false pretences.] Crim., No. 9340a 

false statement ... in relation to. . 
character.] Exect., No. 1038b 

family.] L. & T., No. 7107b 

faute grave.] Mast. & S., Nos. 470a, 470b 

features of shape, configuration, pattern, or orna- 
ment applied to any article.] Coprt., No. 
llla 


final award.| ARrsBN., Nos. 1058a, 1067a 

final judgment.] CoNnFL., No. 11138a 

final judgment or order.) SxKecy., No. 830a 

fine.]| L. & T., No. 5269a 

filrearm.] REVENUE, No. 302a 

fire insurance business.] Covys., No. 

first arose.] Inc. T.. No. 449a 

first option.] ContTrR., No. 5b 

first owner.] Coprt., No. 229a 

first published.] Coprt., No. 16a 

fit for habitation.] TL. & T., No. 3106a 

fitness or propriety.} Introx., No. 299a 

for.} Time, No. 324b 

for & on account of.] Crim., No. 5943b 

for any term suitable.] I. & T., No. 1978a 

for a purpose.] REVENUE, No. 140b 

force majeure.] Kipac. Conts., No. 65a 

for default of such issue.] Strimrs., No. 134a 

forged.] CoNnFL., No. 705a 

for her use only & to do as she may wish in her life- 
time.] CHAR., No. 657a 

for his own benefit. | Brecy., No. 6401la 

formal contract to be signed in due course.] CoNTR., 
No. 546c ; THeatrns, No. 64a 


. personal 


7490a 
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for some period less than the life of the child.] 
Inc. T., No. 575b 

for the benefit of.) Inc. T., No. 545b 

for the benefit of his wife.| Bkecy., No. 6012a; 
H. & W., No. 1223a 

for the purposes of this scheme.}] ELEecrtnic, 


o. Ob 

forthwith.] Esren., No. 597a 

for use... in connection with agriculture & 
horticulture.] Merp., No. 272a 

found by night having in his possession without 
lawful excuse implements of housebreaking. | 
Crim., No. 5478a 

founded on contract.] Monry, No. 434a 

fraudulent assignment.) Bxrpcy., Nos. 454a, 596a 

fraudulent conveyance. | BEPcY., No. 7339a 

fraudulent _—i preference. |] AGCY., No. 22738; 
Brrcy., Nos. 4665a, 7166a, 7172a, 7176a, 

' 7339a, 736la, 73938a, 7414a; Coys., Nos. 

4609a, 4709a, 6746a 

free & clear of all taxes & incumbrances what- 
soever.} RwnrcuHes., No. 592b 

free from incumbrances.] HE. D., No. 244a 

free house London.}] S. Goons, No. 458a 

free of all death duties.) Kk. D., No. 209c 

free of all duties.] If. D., No. 777a 

free of income tax.] WRntTcnas., No. 592a 

freight-transport hereditament.} ates, Nos. 

fresh evidence.{|| Basty., Nos. 366a, 366b; H. & 
W., Nos. 6251a, 6255b, 6255c 

front.| Hanys., No. 2580a 

full benefit of all pending contracts & engagements 
é& of all other property.] Contr., No. 4957a 

full regular pay.] Mast. & S., No. 628c 

furniture.] Wutxs, No. 5625a 


game or pretended game of chance.] GAMING, 
No. 322c 

gardens for the sale of produce.] Inc. T., No. &3a 

general contingencies.|] ARBN., No. 372a 

German Government for the benefit of its soldiers 
disabled in the late war, gift for.] CHAR., 
No. 23c 

German national.] ALrens, No. 215j 

given by the borrower.| MoNgEY, No. 353r 

gone away.| Bxrpcy., No. 5475a 

good cause.|] Linen, No. 2198a 

good character.| Cnim., No. 3820c 

goods.} B. or Sarr, No. 138b 

goods & chattels.] ConLps., No. 3fda 

goods, wares, & merchandizes.| Coys., No. 221]a. 

goods works.}] CaHaAR.. No. 823a 

got by Cheshire Cheese, warranted sound.| 
ANIMALS, No. 416a 

grandchildren of any degree.] Wu11s, No. 6728a 

grantor.] 3B. or SALE, No. 288a 

grave & weighty.] H. & W., No. 2479a 

gross value.|] Inc. T., No. 25e 


heir-at-law.] CouHups., No. 15338a 

highway.] Haouyys., No. 1894a 

His Majesty’s ships.] ApMm., No. 130a 

hoarding or similar structure.] Pus. HULtH., 
Nos. 204a, 204b 

holder in due course.|] BANK., No. 687a; B. or 
ExcyH,. No. 896a 

holding.] Aaric., No. 266t 

holiday.] SHIPp., No. 4046a 

home of rest.] CHAR. be Nos. 47b—47d 

honest.] Brpcy., No. 8557a 

honour & interests of the medical professions} 
AcTIon, No. 249a 


Honours Final. Institute of Chartered Account 
ants.] InJgon., No. 906c 

hospital.) Inc. T., No. 58a 

hospital or other charitable or benevolent institu- 
tion.] CHAR., No. 755a 

hostile person.} ALIENS, No. 280a 

house with the furniture & fittings as it stands.] 
Contr., No. 429a 

husband. ] H. & W.,. No. 2039a 


if any dispute should arise as to the agreement or 
any matter or thing therein or intention or 
construction thereof.| ARBN., No. 287a 

if he deems it to be conducive to the public good.] 
ALIENS, No. 55la 

if peace is not declared.] Const. Law, No. 487b 

if the mare was not all right she was not his.] 
ANIMALS, No. 476a 

illegality.) Inscr., No. 2527a 

immediate consequences.] INscE., No. 720c 

impossible in law.] Maas., No. 500a 

improper conduct.}] Crim., No. 10,505a 

improvements.} LAND Iupv., No. 79b 

imputations on the character of . . . the witnesses. ] 
Crim., No. 4734a 

inaccurate description.] Exect., No. 1145a 

in all respects reasonably fit for human habitation. | 
J. & T., No. 3160a 

in any action.) Evip., No. 4428a 

in apparent good order & condition.] Surr., 
No. 2257a 

in arrear.] Coys., No. 3734a 

in charge of any vehicle.] Insce., No. 3157a 

income.| Inc. T., No. 557a 

in connection with.] Sare., No. 8697a 

in connection with the work.] GuAR., No. 1826b 

inconsistent with the provisions of this Act.] 
Fact., No. 2lla 

incorporated accountant.] INJon., No. 906b 

incorporated company.| 1B. or SALE, No. 1l44a 

increase of capital.] Coys., No. 1126a 

independent contractor.} Mast. & S., Nos. 2213a, 
2216a, 2220a 

in dispute.] ANIMALS, No. 390a 

industrial hereditament.|] RATES, 
226aa 

initial share issue.] Coys., No. 18l4a 

in public interest.| L. & ‘I'., No. 7298a 

in pursuance of any Compensation Scheme.| 
Mast. & S., No. 3822b 

instead of the insured car.| Inscr., No. 3217e 

institute, society or nursing home... as provide 
for pene of moderate means.| COHAR., 
No. 

in such position or of such construction as to be 
equally safe to every person employed or work- 
ing In the factory as it would be if it were 
securely fenced.| Fact., No. 76a 

insufficiency of packing.] SuHrp., Nos. 2257a, 
3649a 

insurance on his life.} Inc. T., No. 549a 

intended execution of public duty.] Pun. AuTH., 

e No. 777b 

intent.) Crim., No. 75la 

intent to defraud creditors.] Coys., on 33538, 

intent to ge dg ] STTIMTs., No. 27278 

interest.] E. D., No. 63a; Inc. T., Nos. 3808, 54be : 

interested. ] Coes. No. 34192 = 

interest in respect of money. charged upon or pay- 7 
able out of land.] AcTION, No. 48a oa 

interest ... on any securities issued under the: 
War Loan Acts, 1914 to 1917.] Ino, Ts, .. 
No. 317b 

interfered . . . with the management of the rime 
MINES, No. 11268 . 


Nos. 226a-— 


Anterference with the freedom of inter-State trade. ] 
. Deup., No. 188a 

in the actual possession or entitled to the receipt.] 

' W445, No. 8032a 

‘In the body.) B. or Excu., No. 1548a 

in the body of it made payable at a particular place. ] 
_ dam, or A., No. 154a 

in the course of his trade or business.] BxKprcy., 
| Nos. 6659a, 6745a 

in the course of trade.] Revenvun, No. 140b 

in the event of peace not being concluded.] Const. 

Law, No. 487a 
in the nature of a fine.] L. & T., No. 5269a 
in the ordinary course of business.] B. or Excu., 
No. 2475b 

in the ordinary way.] H. & W., No. 4909a 

in trust for any creditor.] Bxrercy., No. 7414a 

investigation of title.] MrTap., No. 406la 

involuntarily alienate or encumber.] ALIENS, 

No. 215h 

issue.] Coys., No. 2589a 

issued.] BANK., No. 687a; Coys, No. 439a 

is twenty-one years of age.] Crim., No. 5240b 

it being my wish.] Trusts, No. 379a 


Jew.] Jiccr., No. 4047a 

Jewish National Fund.} Cuanr., No. 21l5a 

judgment.] Cry. Crs., No. 787a 

judgment in rem.] Jpa@mtTs., No. 54a 

judgment or order.] Jpamrts., No. 30a 

judicial officer.] Drp., No. 393a 

jurisdiction within . foreign 
Dep., No. 20a 

jus tertii.] Nuis., No. 598a 


countries. ] 


keeper.] ALtens, No. 55823; Corpns., No. 903b ; 
Crim., No. 8177a 

keeping a place... 
ING, No. 401la 

keeping open shop.] Mup., No. 242b 

knock-out.]. Avuct., No. 76a 

knowingly.] Covys., No. 3916a 

known, admitted, & approved of.| MzEb., No. 253a 


for receiving money.] GaAm- 


landlord.] AgGRiIc., Nos. 265b, 265c, 2661, 266u ; 
L. T., Nos. 735la, 7351b, 7352a—7352d ; 
Rattus, No. 226dd 

land a mad interest in land.|] ContTrR., Nos. 837a, 


7 
last will & testament.] No. 135la; 
WI11s, No. 717a 
law library.| WHILLSs, No. 5935a 
lawfully sublet.] L. & '[., No. 7254c 
lease of mines & minerals.] L. & 'T., No. 6399a 
legacies.}] E. D., No. 209c 
legal & other remedies.] Bupa. Conts., No. 345a 
legally incapable.} Lunat., No. 26a 
oe to compensation.] Const. Law, No. 
& 
lesses.| Crim., No. 8143a; L. & T., No. 6801la 


EXORS., 


liberty to apply.) H. & W., Nos. 5459a, 5468a 
Nghter.] Srop.,, No. 5608a 
dated damages or penalty.}] Damas., Nos. 


- 426a, 426b, 487a . 

lig inter partes.) Inc. 'I., No. 689a 

Lister Institute of Preventive Medicine.] CHan., 
— No. 47a 

lead.] Snrp., Nos. 2074a, 297-4b 

jJocal land charge.] S. LAN», No. 1016a 

‘local rate.) Brpcy., No. 4281la 

é inttening oes purpose of bookmaking.] GAMING, 
One oO. a 
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London Agency.}] ALIHNS, No. 221la 

London Library.] CHarR., No. 26la 

loss sustained.] GuaAr., No. 1745a; 
No. 217a ‘ 

lost.) Inscu., No. 3282a 


Six. Ex., 


maintain.} Henys., No. 2644a; Rys., No. 978a 

maintain, keep & leave ...in good & proper 
order & condition.] L. & T., No. 4760a 

maintenance.] Rares, No. 226c 

majority of creditors.] Bxpcy., No. 8772a 

manner & form.|] Dsrp., No. 192a 

mansuetse pane ha ANIMALS, Nos. 163a, 258 

market garden. ] aRic., Nos. 267b 267c 

market overt.| Mxkrs., No. 472a 

material evidence ... implicating the accused.] 
Crim™M., Nos. 4826a, 4826b 

materially altered.}] BANK., No. 629a; -B. 
Kixcu., No. 2475b 

matter of practice & procedure.] ARBSN., Nos. 
523a, 6380a; SOLRS., No. 1391la 

may.] SrarTs., No. 1364a 

may order.] Cry. Crs., No. 198a 

members.] Cuiuss, No. 2la; Coys., No. 7669a 

memorandum in writing.] AvuctT., Nos. 63a, 76a; 
L, & T., Nos. 370a, 396a 

memorandum of agreement.] Monuy, No. 3531; 
REVENUE, Nos. 548a, 548b 

mens rea.] Crim., No. 40a 

mercantile agent.] Aacy., Nos. 485a, 495b 

minerals.|] Muings, No. 65la 

mineral substances.] MuinzES, No. 65la 

mines, minerals & mineral substances.] Munus, 
No. 65la 

misconduct.] Crnus., Nos. 152a, 308a 

misdemeanour.| MED., No. 205b 

misfortune without any misconduct.) Bxprcy., 
No. 1657e 

missionary purposes.] CHAR., No. 702a 

mistake.] Rares, No. 1617a 

mixed charity.] Cuar., No. 2137 

model form of conveyance specially prepared.] 
Spe. Prcrt., No. 282a 

modification.] Mast. & S., No. 3801d 

money.] WILLS, Nos. 5696a, 5720a , 

money invested on any security.) MrTcu., No. 


OF 


money secured on mortgage.] Exors., No. 5594a 
monies.| WILLS, No. 5708a 

moored vessel.] SHIP., No. 5608a 

motor car.] Str. TRAF., Nos. 185b, 2328 

M.S. A.} InJon., No. 906a 

my own heirs whatsoever.] Srrumts., No. 140a 


name other than that by which he was ordinarily 
known.}] ALLENS, Nos. 558c, 558d 

national interest.] Minrs, Nos. 180a, 327a, $27¢ 

National League of the Blind.] Cuanr., No. 23a 

nationals of the former Austrian Empire.] Aiins, 
No. 215] 

nationals of the former Kingdom of Hungary. | 
ALIENS, No. 49h 

nature or conduct of the defence.] Cnrim., No. 

5la 

necessary approaches.] lLKys., No. 197a 

necessary either for disposing fairly of the matter 
or for saving costs.| Apm., No. 1047a 

negligence.} ANK., No. 289a 

negligence of master.] INscr., No. 1660a 

negligent in the observance or performance of any 
of his ordination promises.}] Ecct., No. 27174 

nepos.] Dusor., No. 13da 

net profits.} Prrenrs., No. 1841la 
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new building.] UGuHys., No. 259la 

new erection.} Hanyys., Nous. 2592a, 2 

newly-born.| Crrm., No. 8266a 

new street. ] Honys., No. 95la 

next quarter sessions. | Rats, No. 18028 

no application for a new trial before a referee shall 
be made.}] ARBN., No. 2580b 

no liability... for any accident or damage.]} 
Baitmt., No. 140b 

nominee.} Fr. Sov., No. 155a 

no person shall act as such agent or canvasser.] 
Monty, No. 381la 

not being earlier than.] Fact., No. 2lla 

notice of suspensation or intended suspension of 
payment.|] Bxrrcy., No. 957a 

notice to quit.] L. & T., No. 728la 

not negotiable.| Aacy., No. 989a 

not required.| Comp. PcHE., No. 1] 6b 

not required for the purposes for which it has been 
acquired.] Comp. Pcur., No. 116b 

now or hereafter in force.] Derp., No. 164a 

now paid.] 3B. or SALn, No. 237a 


objects connected with the church as he shall 
think fit.} CHar., Nu. 717a 

objects of charity or any other public objects in 
parish of F.] CxHar., No. 75la 

obstruction.] HaGuys., No. 2592a 

obtained.] Crim., No. 10,754b 

obtained under circumstances which amount to 
. « « misdemeanour.] Crim., No. 10,752a 

occasional.}| Mast. & S., No. 380la 

occupied for the purpose of business.}] ELECcT., 
No. 96a 

offence.} (RiIM., No. 1676a 

offer in writing to withdraw notice to quit.| AGRIc., 
No. 266e 

official guide.] Coprt., No. 135a 

oldest respectable inhabitants.} Cuan., No. 

omnia presumuntur rite esse acta.] 
No. 1158a 

on account of our principals.] Accy., No. 25d6a 


23b 
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on a Sale being effected.] AGcy.. No. 1776c 
on a special occasion.} Str. TRA¥F., No. 76f 


on a voyage.} INsce., No. 720b 

on or about.] S. LAN D, No. 880a 

on or before.| Inc. T.. No. 638a 

on sale by private treaty. | Aacy., No. 177ta 

on signing this charter.] Accy., No. 17Sta 

on the sale of any article.} Acuric., No. 97la 

on the understanding.| Trusts, No. 40la 

one year’s wages.| WILLS, No. 7637a 

open space.] Srrimts., Nos. 3151b, 3151c 

opposite to.] Waters, No. 475a 

order.] JDGMTS., No. 368a 

order, disposition or reputed ownership.] 13. 
SALE, No. 673a 

order or judgment.] DBxecy., No. 849a 

orders to be acknowledged by return.) COoNtnR., 
No. 418a 

order... to do an act.}] Corpns., No. 1493a; 
Cntmpt., No. 528a 

order to pay forthwith or within a fixed time after 
receipt.| Brpcy., No. $398a 

ordinarily resident.|] ALrEeNs, No. 13a; Ine. T., 
Nos. 131b, 181¢ 

ordinary course of business.| Aacy., No. 495b 

heared necessaries of life.) MasTr. & S., No. 
2120a, 

original literary work.}] Coprt., Nos. 43a, 43b 

original or first vendors.] Murp., No. 253a 

or in some other responsible insurance office to be 
approved by the lessor.}] L. & T., No. 5061a 

or other authority.] Str. TRaAr., No. 5ha 

or their issue.| Wits, No. 10,020 


OF 


other funds, charities. & institutions as 
in their absolute discretion ‘shall 
OnaR., No. 47a 

other services.}] Hatys., No. 1485f 

other source. ELHCTRIC, No. 6a 

otherwise.} Rarss, No. 1146@a 

otherwise absenting himself to esi intent to delay 
ereditors,] Bxrpcy., No. 66 

omecue than as a Sg " dwelling-house.j 

S. Lanp, No. 2785a 

outgoing. | Rates, No. 226dd 

outgoings.] L. & T., No. 4482a; 
226dd 

out of or in the course of the employment. | Mase, 
& S., Nos. 2340b-—-2737b 

liabilities. ] Ards No. 28440 

owner, | UB, Hura., No. 502a 

owner for the time being.] Hervys., No. 2489a 

owner of the goods.] Pawns, No. 178a. 


a ada at} 7 


Rates, No, 


outstandin 


packing or wrapping paper. } 

paid.] Inc. T., No. 557a 

paid office.] L.G., No. l4a 

parent.] Epuc., No. 99a 

parish property.} Poor L., No. 34a 

parochial institutions or purposes as he shall select. : 
CHAR., No. 717b 

partial consideration.}] E. D., No. 107a 

particulars of claim.} AGxRIc., Nos. 266v—266x 

part with the possession of the demised premises or 
any part thereof.] L. & T., No. 6186a 

patentee as such.}] Pats., No. 1687f 

patriotic purposes or charitable tnstitutions or 
objects.} CHAR., No. 740b 

peace, oroas & good government.] 

79a, 2% 


REVENUE, No. 93¢ " 


Drp., Nos. 
penalty or liquidated damages.| Damas., Nos. 
42G6a, 426b, 487a 
pending the settlement of his claim.] Masr. & S., 
O 
permanent improvements.] Srriumts., No. 1873a 
permit.] L. & T., No. 2982a 
permits such premises . . . to be used as a brothel.} 
Orim., No. 8143b 
person.| Bank, No. 128a; CoRpPns., No. 907a: 
ELECTRIC, No. 38a 
person affected oe the decision of the court.] 
ADM., No. 1597 
person aggrieved.] cocoon Nos. 4808a, 4808b ; 
Foop, No. 476b ; Henys., No. 1894a ; Srr. 
TRAF., No. 5a 
person authorised.| Mup., No. 242b 
person claiming to be entitled to any money 
deposited in such savings bank.] BANK. “3 
No. L12a 
person entitled to receive the rents & profits. 
Aaric., No. 2661 
person entitled to require a legal estate to be con- 
veyed to or otherwise vested in him.] L. & Tay. 
No. 1526a 
person having an interest in the inquiry.] Apa, 
No. 1597a = 
person interested in the land.] Agric., No. 266p:: 
person in the employment of the compaay.] . 
Coyvs., No. 3526a 
aa - trust for any creditor.) Bxercy., Nos, 
a oe 
person managing or conducting an “omen 
YORPNS., No. 903b; Crim., en oe. A: 


person of full age. | CORPNS., No. 
personal estate.| Conrt., No. sui 


person suffering loss by exercise of pout 
ke ae aly interested i - Pensgaitai3 
persons nefic nteres n 
TRUSTS, No 


fer working ieiekn} ar: No. '3920a 


Bip ‘Pipes, raln water, & ns, cast fron or 
steel.) ---CARR., Novi 12456 
posters or advertisements other than 


‘placards, 

| ‘plates or other similar epnsuncerente:! L. 
& T., No. 3026a 

Leo subaieesa to publ lig! hip.] 

appropria ublic réligious worship. 
Hanys., No. 2405b> 

places of business within the United Kingdom.] 
Corpns., No. 1544a 

Saye of dramatic entertainment.} Coprr., No. 


“plead guilty or admit the truth of the charge.] 
AlrENs, No. 558h 

ee ae “a apparent possession.] B. of SALu, 

oO a 

possession, order or disposition.] Bxrcy., Nos. 
6507a, 6516a, 6659a, 6708a, 6745a 

post-nuptial settlement. | H. & W., Nos. 5028a, 

 —s« §628b, 5624a, 5624b, 5625, 5625b 

post office offence. } Crm., No. 515¢a 

prejudiced by a voluntary winding-up.] Covys., 
No. 7208a, 


premises.} AcTION, No. 604a; ALIENS, No. $58~ ; 
Exrxct., No. 06a; Fisu., No. 176a; L. & T., 
No. 23806e 

premises exclusively appropriated to public religious 
worship.] Hanys., No. 2405b 

premises in such a state as to be a nuisance.] 
Nuis., No. 364a 

premises on which machinery .. . is temporarily 
used for the purpose of the construction of a 
building.) Fact., No. 180b 

prepared or published by or under the direction or 
control of His Majesty.] Coprr., No. 85a 

preservation of all animals, birds or other creatures 
not human.|] CnHar., No. 20a 

pressure.|] Bxrecy., Nos. 7172a, 7261a 

prices to be agreed upon.] 8S. Goops, No. 28a 

primary purpose & use.] See Industrial heredita- 
ment, supra 

prime cost.] Inscu., No. 4¥la 

Primrose League.] CHan., No. 217b 

principles of practice.) Aaric., No. 266z 

printing or knowingly circulating coupons. | 
ING, Nos. 415a-—415d 

private profit.] Coprt., No. 389a 

private wharf.|] Cark., No. 1166a 

proceeding.] Pos. AuTH., No. 882a 

proceeding by action ... to enforce a restrictive 
covenant.| S. LAND, No. 2807a 

proceeding ... for recovery of a fine or penalty 
imposed in relation to an offence against any 
law of excise.] REVENUE, No. 81lla; Sr. 
Trar., No. 117b 

proceeding Instituted.| Action, No. 90a 

proceedings .. . in respect of an alleged deficiency 
in weight. ] " Foon, Nos, 439a, 439e 

aneccw n to tell fortunes.] Crim., Nos. 12,169a, 


profit.) re T., No. 224a 
‘profits available for dividend.] Coys., No. 4016a 
profits or gains.] Inc. T., Nos. 93a, 96a, 97a, 97b, 


Teele gains brought into charge to tax.] 
Tae. r Nu. 8609¢ 

promotion of sport.) CHAnr., No. 109a 
properly packed.) Canrr., No. 1328e 

‘propent Breoy., Nos. 5738a, 7681b, 7782b ; 
Const. Law, No. 474a; Dnap., Nos. 128¢, 


_priparty held by bankrupt on trust.] 
‘No, 6150a 
’Broperty in 


GAM- 


BKrcy., 


in a _tenemenis, hereditaments & 
» T., No, 36a 


WORDS AND PHRASES 


property ... respect of which estate duty is 

leviable.} E. D.,; No. 129a 

property locally situate out of the United Kingdom. | 
CxHos., No. 26a; Coys., No. 4889a ; REVENUE, 
No. 61a 

property (not personal).} W£ui.ts, No. 588la 

property of which deceased was competent to dis- 
pose.}] H. D., No. 33a 

property, rights & interests within His Majesty’s 
ae ALIBNS, Nos. 215f, 215g, 215m, 

n 

preperty undisposed of by will.}] Exors., Nos. 
6917a, 5917b, 5919a 

property with respect to which the personal qualifica- 
tions of the tenant are of importance.| L. & T., 
No. 6399a 

protective trusts.] Powers, No. 187a 

Protestant.| Dsp., No. ee 

public charity.] Masr. & S., Nos. 4280a—--4230¢ 

public duty.] Pos. AuTH., No. 171 

public interest.] Pats., No. 1651la 

public place.}] SrTn. TRAF., No. 222b 

public religious worship.] HKccu., No. 2a 

public school.}] Epuc., No. 182a; Ds 
Nos. 5¥a, 62a 

public street, road, or place.|] Sir. TRar., No. 4a 

public trusts.}] CHAR., No. 187Ub 


ING. 


publish any i aa . for the sale of any 
ticket. | AMING, Nos. 462a, 464a, 464b 

punctually.} 3B. or Excu.; No. 44la 

purchase for partial consideration.) kK. D., 
No. 107a 

purchaser for valuable consideration.] Bxrrcy., 


Nos. 7719a, 7121la 

purposes of his trade or business.] Mast. & S., 
No. 2227a 

purposes of the employer’s trade or business.| 
Mast. & S., No. 2204a 

put through.}] Bxprcy., No. 7303a 


qualified persons.}] Coys., No. 2879a 
No. 52¢ 


quia timet.] Eqy., Nos. 2702a, 2705a 


railway.| Carr., No. 1287a 

railway charges.|] Hys., No. 756a 

ratione nocumenti.] HaHys., No. 1002a 

ratione tenurss.| HaGuHys., No. 95la 

ready for shipment.] S. Goops, No. 622a 

real & personal estate.| Wxonrs., No. 5917b 

realisation.| Inc. T., Nos. 321b, 321¢ 

real securities.] Mrar., No. 383a 

real securities in England or Wales, but not in 
Ireland.|] Mran., No. 389a 

reasonable deviation.] SHip., No. 3162a 

reasonable excuse.|] Aqric., No. 978a; 
Nos. 78a, 79a, 96a 

reasonable opportunity of making a valuation. | 
Aanric., No. 265c 

reasonable part of income.| Inc. T., No. 674n 

reasonable time.|] Inc. T., No. 674g \ 

reasonable wear & tear excepted.) lL. & Ts 
No. 4789a 

reasonably required for the purpose of carrying out 
this Act.| Rates, No. 1168b 

receivable.} INc. T., No. 691a 

receiver.} 8. or EXon., No. 768b 

receiver, F. Ltd.] Coys. No. 5036a 

receives payment. | BANK., No. 292b 

reeeiving.] Inc. T., No. 632a, 

reconstruction. | SEWERS, No. 304a 

recovery.| Mast. & S., No. 3641)a 

rector of St. Thomas’ Roman Catholic Church at N.| 
CHAR., No. 991b 


Evvc., 
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rectory with cure of souls.] Ecct., No. 3466a 

refusal or failure to agree to arbitration.] AGRIC., 
No. 266j 

regular Jurymen.}] Crnrs., No. 152a 

regularly employed.}] Poor L., No. 100a 

reimbursing or repaying any money knowingly lent 
or advanced for betting.] Gamina, No. 188a 

relating to payments on death of children.] FR. 
Soc., No. 175a 

relief.} Poor L., No. 1607a 

relief, order or direction concerning or relating 
to a charity, or the estate, funds, property or 
income thereof.]| Cuar., No. 2177a 

renewal debentures.| 3B. or Excu., No. 843a 


repair.}] SEweErs, No. 304a 
repatriation fund ... for... returned soldiers. | 
.» No. 199b 
requisite consent cannot be obtained.| TRusTs, 
No. 3466a 


res gestze.] Evin., Nos. 3lla, 31lb 


doar ty ALIENS, No. 18a; Ino. T., Nos. 131 b, 
Cc 
resorting.|] GAMING, No. 278a 


restoration or maintenance.] CHAR., No. 1444b 

restraint of princes, rulers & people. | CONTHR., 
No. 31838a 

retail shop.] Rares, Nos. 226k, 226p, 226r, 226s 

return.] CoRPpNns., No. 14988; CNTMPT., No. 528a 

reversible.] Sxrp., No. 36658, 

reversion.|] Ju. & T., No. 4841b 

revert to & be added to my general residuary 
estate.] LExors., No. 5654a 

road.j Srr. Trar., No. 232c 

rogue & vagabond.] Crim., No. 103la 

rolling stock.] Carr., No. 1245a 

Roman Catholic Church.] CHanr., No. 98lc 

Royal National Lifeboat Institution.] CHAR 
No. 47a 

royalties.) Drp., Nos. 98, 98a, 130e 

rule.} Jpamrs., No. 368a 


salary.] Pun. AutTH., No. 1048a 

Sale for use as food for cattle.] 
978b 

sale in exercise of a statutory power to enforce a 
right or to satisfy a claim or lien.] AGRIC., 
No. 978b 

Salvage plant.| Roya. F., No. 5ta 

same authority in the conduct of any reference or 
trial as a judge of the High Court.] ARBN., 
No. 2580b 

satisfied.] Pus. Hura., No. 48la 

scheme.] Epuc., No. 24a; Execrric, No. 103¢c 

secured creditors.}] Bxrrcy., No. 3375a 

securities for money.| MTGE., No. 1324a 

security for an annuity.}] REVENUE, No. 619a 

see other side for completion.] Wui1s, No. 839a 

self-governing Dominion.] Coprr., No. 389a 

seller of milk.] Inc. T., No. 79b 

semper preesumitur pro matrimonio.] H. & W.., 
No. 458a 

sentence.] Crim., No. 5554a 

servant or agent.] INrox., No. 733a 

set apart on the purposes of interment.] 

: a 

settled land.} Srrimrs., No. 2597 

set up a counterclaim.] Apm., No. 969a 

set up & commenced.} INc. 'l'., No. 200b 

set up new profession.] Inc. T., No. 3l5a 

seven days.} Crim., No. 3165a 

sia Memorial National Theatre.] CHAR., 

shall be deemed to be a rogue & vagabond.] CiAm- 
Ina, No. 466a 

shall die.} WHILLS, No. 6527a 


Aaric., No. 


BuRIAL, 


shall do some act whereby noone, would be 
assigned. ] roel No. 5908a 

shall not pass to any "trustee or other person.) 
Brecy., No. 6296a 

shares.] Wu118, No. 5466a 

ship.}] Apm., No. 87a 


ship entitled to be registered as a British ship.) 


ApM., No. 648a 

ship or vessel.] INsce., No. 505a 

shipped in apparent good order & condition.) 
Suip., No. 2257a 

ship’s ereditors.|] CoNnrFri., No. 1309b 

shop assistant.} Facr., No. 206a 

sickness.] Mast. & S., No. 640a 

signed by him.] Bxrpcy., No. 86538a 

single private drain.] Sewers, No. lda 

single woman.}] Basty., No. 262a 

sinking.|] INsceE., No. 1608a 

société en nom collectif.] Ino. T., No. 206a 

society.] AcTION, No. 599a 

so far as the circumstances of the case ini 
SHip., No. 5686a 

Soldiers’ Crippled Homes.}] CHar., No. 89la 

sole 5 a al Aacy., Nos. 1818a, 1813b, 2088a-— 


sole & exclusive right of representing or per- 
forming.] ContTR., No. 4922a 

sole selling agents.] S. Goops, No. 1399a 

solvent.] Brrcy., No. 4116a 

some other or further use.] STR. TRAF., No. 188A 

special circumstances.] Exors., No. 1468 

pecially equipped with salvage plant.}] Roya F., 

o. 56a 

specially valuable articles.] INsce., No. 3282c 

specifically described.] B. or Sate, No. 420a 

specific cause.] Inc. T., Nos. 212, 214a 

specified.] S. Goons, No. 1905a 

specified age.| Inc. T., No. 545c 


‘stage carriages.) Str. Trar., No. 76d 


standard.] Carr., No. 1323a 

standing.] Srr. TRAF., No. 232a 

stateless person. | ALIENS, No. 49a 

step in the proceedings.| ARBN., Nos. 316a, 402a 
storage.] Rares, Nos. 226g, 2260 


street.} Hauyys., Nos. 9la, 2766a; S. Lanp, 
No. 1162a; Sp. Prcon., No. 707a 
struck with sterility.] Open Sp., No. l4a 


subject of the decree.} If. & W., No. 5624b 

subject to any legal objection.| ARBN., No. 8léa 

subject to a proper contract to be prepared by the 
vendor’s solicitors.}] ContTrR., No. 546b 

subject to contract.) Aacy., No. 1705a; Contnr., 
Nos. 539a, 540a 

subject to such terms being fully set out in a formal 
contract or agreement.] Contn., No. 5lla 

subject to suitable agreements being arranged 
between your solicitor & mine.] CoNnra., 
No. 546a 

subject to surveyor’s report.] Contr., No. 422b ; 
S. Lanp, No. 32a 

subject to the terms of alease.] Contn., No. 419a; 
L. & T., No. 370a 

subject to the title being approved by our solicitors.) 
Contr., No. 420a 

submission.] ARBN., No. 36a 

succession.| INc. T., ., Nos. 210a-—-210d 

such charges as were in force.] CaRR., No. ue 

suffer.|] L. & T., No. 2982a 

suffer an injustice.) LuNat., No. 529a 

dey cause.}] KxKpcy., Nos. 1077a, 

9la 

suitable.] Mast. & S., No. 38920 

Summary Jurisdiction Acts.] H. & W., No, 6233b 

sum periodically payable. | REVENUE, No. 6198 

Sunday.] Crim., No. 5570b 

Superior of the Jesuit Church. ] Cwanr., No. 79a 
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suneny of mschanicsl power.) Facr., No. 98a 
surety or guarantor for the debt "due to such 
crediter.] Bxrroy., No. 7861la 
— assets.) OCovs., No. 6569a 
‘surrow I B. of Excu., No. 


gurvivors.] WHut1s, No. 10,427a 


betege & furniture of the barge.] Iwscez., ae 519a 
ser thereto.] Iwo. T., No. 4 

pp }] A@Ric., No. 166a 

temporarily used.] Faor., No. 153a 

temporary building.] J DGMTS. .»» No. 21948 

tenant.) L. & T., Nos. 7352d, 7359b, 7359c 

tenement factory. 1 FACT., No. 98a, 

termination of the tenanc "] AGRiIc., No. 266h 

term of years.] Ratss, No. 1057a 

seialgar rc yeeds expenses.| Exors., Nos. 6448a, 

a 

the area.] . Surp., No. 8104a 

then current rate.] Ratss, No. 1184a 

the same.] Hanys., No. 2244a 

thing in action.] H. & W., No. 2294a 

third parties.] Inscr., No. 2962a 

threatening to accuse... of... crime.}] CriM., 
No. 10,505a 

tickets in any lottery.) Gamina, No. 466b 

till further order.] Ecct., No. 1775a 

title deeds.] RAL Prop., No. 587b 

to be at his own disposal.] CuHar., No. 1424a 

to be drawn by counsel.] ContTrR., No. 504a 

to be sent to me as published.] Contr., No. 12138a 

to be settled by arbitration in London in the usual 
way.| ARBN., No. 135a 

to get votes.] ELKCT., No. 96a 

to his knowledge false. ] Inscr., No. 3217h 

trade.] Bxrpcy., No. 274a; Inc. T., Nos. 112a, 
114a, 114b, 116a; Work, No. 74a 

beaie" yaa Inc. T., Nos. 224a-—224ce, 226a, 


trader.] Brpcy.. Nos. 79b, 160a 

trader interested.] Carr., No. 1377a 

trading.| Inc. T., No. 119a 

trading receipts.) Inc. T., No. 119a 

trade or business carried on for purposes of gain.] 
Work, Nos. 118a, 123b 

transfer of goods in the ordinary course of business 
of any trade or calling.| B. or SALE, No. 1388b 

transfer of property.) Bxrcy., No. 2902a 

transfer or assignment.] 3B. or Sax, No. 830a 

treated as a market garden.] Aaric., No. 267a 

true owners.}] BANK., No. 687a; B. or SALE, 
No. 710a 

trustee.] Coys., No. 6857a 

trustees for sale.} 8S. LAND, No. 1104a 

twelve feet in height.] Pus. Hxiru., No. 204b 

twenty-three years of age or under.] CriM., 

os. 98238b—9823d 

two institutions . . . which I hope to be able to 

name.| CHAR., No. 703a 


uberrimes fidei.) Inscu., No. 2907a 
ulterior to the limitations therein.] STrimrs., 


No. 2399b 
_whoonditionally.)] H. & W., No. 5410a 
ge circumstances. whatsoever.] CARR., 


under 

Na. 8 

under: gece | S. Goons, No. 674a 

under efficient instruction In some other manner.] 
- Bove., No. 88a 

under influence of drink.| InrTox., No. 764b 
underlet or permit any other person to use or 
| emda AGric., No. 164a; ANIMALS, No. 
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under proper conditions.] Corpns., No. 840a 

under such circumstances that he "is the reputed 
tele thereof.}] Bxecy., Nos. 6802a, 6882a, 

undertaking.} UOontr., No. 3379a 

under the control of not more than five persons.} 
Inc. T., No. 6740 

under this Act.] H. & W., No. 6280a 

under way.] Suxip., Nos. 5608a, 5648a, 

unfinished buttons.) REVENUE, No. 93d 

aaiaber contingencies excepted.] ContTr., No. 

a 
kee Negro Redemption Fund.] Cxyar., No. 
& 
sag y-P gaming. | Nos. 255a, 26%a, 
a 

unless he attempts to become bankrupt.] Bxprcy., 
No. 5936a 

unreasonably withhold.} L. & T., No. 2995b y 

until after the completion of the works.] BLpa. 
Conts., No. 388a 

until further order.) H. & W., No. 5405b 

until he shall do some act ... which shall forfeit 
the same in the case of bankruptcy.] Bxrpcy., 
No. 5936a 


unto my country Engiland.] CHAR., No. 217c 
untrue.] Inscn., No. 2855a 
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used as parts of a single ... factory.] Rass, 
No. 226cc 

used only for commercial travelling.] INscz., 
No. 3279a 


used or intended to be used as a model or pattern 
to be multiplied.] Corrr., No. Illa 

use of this form constitutes a submission to the rules 
of the association.] Custom, No. 703a 

usual covenants.] L. & T., No. 2498a 

usually.] Inc. T., No. 204a 

usual public-house contract to be entered into.) 
ContTr., No. 518a 

utters ... any letter... demanding ... with 
menaces.] CrIM., No. 10,487a 


valuable business premises.] AuctT., No. 191a; 
S. Lanp, No. 576a 

value.| ANIMALS, No. 694a 

value cheque on London.] Monty, No. 17b 

vehicle.] INsce., No. 3157a 

venire de novo.|] CriM., Nos. 2567a. 3287a, 6234a, 
6234b, 6237b 

violation or culpable neglect of duty.] 
Nos. 3127a, 3127b 

volenti non fit injuria.}] Carr., No. 598a; LIBEL, 
No. 167¢ 

voluntary transfer.] Bxrpcy., No. 7220a 

voyage.] INscE., No. 912a 


EXoORs., 


war.| ALrens, No. 405a 

war bonuses.] I. G., No. 48a 

war loan.] Wits, No. 55382a 

weather.}] Surp., No. 2736a 

weather working days.] Suip., No. 2736a 

wherein no business of any kind is carried on.} 
L. & T., No. 29138a 

which I promise never to repay.] B. or Excu., 
No. 295a 

whist drive.] Cuiuss, No. 140a 


wholesale distributive business.] Rates, Nos. 
‘ ce het peli ; 
wholly let out in apartments or lodgings.} Rass, 
Nos. 675a, 675b 
wholly pastoral.] AcGric., No. 30f 
wife.} H. & W., Nos. "1298, 20398; WILLS, 


No. 7307a 
wilful act or omission.] Covys., No. 3059a 


WORDS AND PHRASES 


wilful default.) Exors., No. 6915a 
Wilfully assaults... child ...in a manner 
likely to cause... unnecessary suffering. |] 


CrIM., No. 9023a 
cd refusing & neglecting to maintain.] (Orm., 
o. 7: 
wilfully withhold.] Trabt, No. 1157a 
earn ore or default.| Ooys., Nos. 3059a, 
7 
wilful or wrongful act or default.] Covys., No. 432c 
Meena of any partnership. | PRINRS. + No. 
a 
wine.] InTox.. No. 9a 
with all faults.] S. Goops. Nos. 643a—648c, 645a 
within due time after my death.] WILxs, No. 7034a 
within six years.] AGric., No. 229a 
within ten miles from X.| TRADE. No. 457a 
without negligence.|] 3B. or kxcnu., No. 2475b 
.Without prejudice.| Evip.. Nos. 535a, 3850a 
without prejudice to any civil lability.) AcGnric., 
No. 978a 


with respect to the objects ‘of the. 


Coys., No. 43214. wy Be 


with utmost dispatch.] Sup., “No. 20890. 

work.] Coprt., No. 325c¢ ‘ 

work connected with the Roman Catholic churoi.} 
Caan., No. 717d 

working hatch. |] Suiv., No. 3920a 

working holiday. ] SRIP., No. 4048a 

work of the Cathedral.] "CHAR. 15 No. 717¢ 

work of the Church in Wales.| CHar., No. 7186" 

workman.| Mast. & 8., Nos. 2085%7a, 2057b , 

writing.] Conrr., No. 467b 


‘f 


written promise to pay.] Limit. of A., No. aba 


year to year.] Mast. & S., No. 769a 


Zoological Gardens, upkeep & improvement of.} 
CHaR., No. 70a 
zoology, advancement of.] CHAR., No. 70a 
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